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PREFACE TO SECOND EDITION. 

This edition of the Code is published under the provisions of Chapter 211 
of the Acts of the Twenty-ninth General Assembly as found in the 1902 
Supplement to the Code at page three and contains all the matter of the first 
edition with additional tables. 

The committee, under the authority of said act, has caused to be prepared 
by John R. Carter, editor of the 1902 Supplement, and to be printed with this 
edition of the Code, a table of corresponding sections, so far as it has been 
practicable to arrange them, of the Code of 1873, and of the matter contained 
in the Session Laws from the Fifteenth to the Twenty-sixth General Assem
blies inclusive, with the Code of 1897; also a table of cases giving, in 
alphabetical order under the name of plaintiff only, all the Iowa cases found 
among the annotations of the Code of 1897 and cited by reference only to 
the Northwestern Reporter, showing the volume and page where found in the 
official reports; also a table giving the sections and parts of the Code of 1897 
which have been amended or repealed by the Twenty- seventh, Twenty-eighth 
and Twenty-ninth General Assemblies, with the proper references. 

These tables have been inserted immediately following the table of corres
ponding sections as printed in the first edition of the Code of 1897. 

October 1902. JAMES H. TREWIN, 

W. P. WHIPPLE, 

CLAUDE R. PORTER, 

FRANK S. PAYNE, 

W. K. BARKER, 

ALBERT W. HAMANN. 

Committee, 



PREFACE. 

The Ext ra Session of the F i r s t General Assembly of the Sta te of Iowa 
enacted a law, approved January 25, 1848, appointing Charles Mason of 
Des Moines County, Wm. G. Woodward .of Muscatine County and Stephen 
Hempstead of Dubuque County, a committee ' ' to draft, revise and prepare 
a code of laws for the State of Iowa. ' ' This committee duly made report , 
and the Code of 1851 was enacted. 

In 1857 the new constitution was adopted and the Seventh General 
Assembly, at the beginning of the session, passed a joint resolution appoint
ing Wm. Smith of Linn County, W. T. Barker of Dubuque County and 
Chas. Ben Darwin of Des Moines County, "commissioners to prepare and 
report to the judiciary committee of the two houses a code of civil and 
criminal procedure, and such changes as may seem necessary to harmonize 
existing laws and adapt them to the new constitution, and to revise and 
codify the general laws of the state so far as practicable. ' ' These com
missioners finding it impossible to complete their work during the session, 
a law was enacted directing them to publish their repor t by the first of 
September, 1858. 

They reported to the Eighth General Assembly, in January, 1860, having 
construed the statute and joint resolution prescribing their duties to 
authorize a revision only, saying, " W e add nothing to the law—subtract 
nothing therefrom—make no change of word or phraseology—merely of the 
arrangement of the existing law. " The ' ' Eevision of I860' ' was then 
published. 

The Thir teenth General Assembly passed a law, approved Apri l 7, 1870, 
appointing Wm. H. Seevers of Mahaska County, John C. Polley of Clinton 
County and Wm. J. Knight of Dubuque County, as commissioners " t o 
carefully revise the statutes of this state, rewrite the same, omit obsolete 
par ts , insert all amendments, t ranspose words and sentences, and when 
necessary to change the phraseology." The report of this commission was 
the basis of the Code of 1873 enacted at the adjourned session of the Four
teenth General Assembly. 

Since that time there has been no revision or codification of the laws of 
Iowa, but in 1880 there was issued by Mr. Emlin McClain an annotated com
pilation including the Code of 1873 and subsequent statutes, and about the 
same time a similar compilation by the late Judge Wm. E. Miller. These 
compilations, familiarly known as McClain's and Miller 's Code, respectively, 
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were authorized by the general assembly and came into general use 
throughout the state. A second edition of McClain 's Code was issued, and 
later a supplement. 

After the year 1880 the Code of 1873 was practically out of use, a l though 
it, with subsequent session laws, was still in the hands of township, county 
and other officers, as the only means of ascertaining the law. 

The Twenty-fourth General Assembly enacted a law appointing a com
mission to revise the revenue laws, and report to the Twenty-fifth General 
Assembly, which was done. 

I t became apparent to the members of the Twenty-fifth General Assem
bly that the laws could not be revised piecemeal, and that a general revision 
and codification of all the laws was necessary. A bill was passed providing 
for the appointment of a commission of five persons, " to carefully revise 
and codify the laws, rewrite the same and divide them into appropria te 
par ts and arrange them into tit les, chapters and sections, omit all par t s 
repealed or obsolete, insert all amendments to make the laws complete, 
t ranspose words and sentences, ar range the same into sections or para
graphs, number them, change the phraseology and make any and all alter
ations necessary to improve, systematize, harmonize and make the laws 
clear and intelligible. ' ' 

This commission consisted of Emlin McClain, appointed by the Senate, 
John Y. Stone and Charles Baker, appointed by the House, and H. S. Wins-
low and H. F . Dale, appointed by the Supreme Court. 

The commission presented to the general assembly a " Proposed Code " 
with an "Explanatory Report. " The Twenty-sixth General Assembly, at its 
regular session, in addition to its ordinary work entered upon the consider
ation of revision and codification; but at the end of the customary period 
found itself unable to complete the work, and a concurrent resolution was 
adopted setting forth the difficulties and labor involved, that the value of 
the work would depend upon the care exercised, that its importance 
demanded ample time for thorough consideration, that it was deemed advis
able to secure the benefit of the knowledge, experience and work of mem
bers of the Twenty-sixth General Assembly, and that the public interests 
required that the Code should be adopted and published at as early a date 
as possible. 

• In December, 1896, Gov. F . M. Drake issued a call for an Ex t ra Session, 
to convene January 19, 1897, for the purpose of making necessary appropri
ations for public buildings destroyed by casualty, and of completing the 
revision and codification of the laws. In obedience to the call of the Gov 
ernor, the Twenty-sixth General Assembly convened in Ext ra Session on 
that date and took up the work which had been laid down at the adjourn
ment of the regular session. As the work progressed, it was found to be 
more arduous and difficult than had been at first supposed; that many 
changes of great importance were deemed necessary to be made in the laws 
for the purpose of adapting them to the changed conditions and interests oí 
the people of the state, and of bringing about many needed reforms; there
fore the session was necessarily extended until the eleventh day of May, 1897, 
when a recess was taken until July 1, 1897. The General Assembly finally 



PREFACE. 

adjourned July 2, 1897, the laws under the constitution taking effect ninety 
days thereafter. 

When the bill for the appointment of the commission to revise and codify 
the laws was under consideration in the Twenty-fifth General Assembly, it 
was proposed by its author and others that the state should, when the worK 
of revision was completed, publish and sell, at a moderate price, a complete 
annotated code. 

Toward the close of the Extra Session a concurrent resolution was 
adopted providing for the appointment of a joint committee of five to inves
tigate the subject and report a bill for annotating, editing, publishing and 
distributing the Code. L. A. Ellis and Jas. H. Trewin, of the Senate, H. K. 
Evans, C. C. Dowell and W. I. Hayes, of the House, composed this commit
tee, and made an exhaustive report recommending the passage of the bill 
known as Substitute for Senate File No. 1, which was enacted substantially 
as reported, and is printed in this Code under the heading, ' ' Provisions 
Relating to the Code and Subsequent Statutes. ' ' 

Under this law, Mr, E. C. Ebersole, having especial qualifications for 
the work, was elected editor by the general assembly. Jas. H. Trewin and 
Lyman A. Ellis were elected by the Senate, and Parley Finch, W. W. Corn
wall and John T. P. Power by the House, as Code Supervising Committee, 
to have general supervision of the entire work of editing, annotating and 
publishing the Code. 

The editor and committee immediately entered upon the discharge of 
their duties. The editor first carefully read the laws, correcting punctuation 
and all manifest errors. An accurate and exhaustive index being of para
mount importance, the committee relieved him from all other duties and for 
more than two months he labored incessantly and has produced an index 
which it is thought will meet all requirements. 

Mrs. C. A. Neidig and Miss Capitola Mardis, clerk of the committee, 
read the proofs by the enrolled bills. 

By authority of the general assembly, the committee made a contract 
with Mr. Emlin McClain to annotate the Code—his preeminent qualifica
tions for the work being universally recognized. Mr. McClain read the 
proofs of his annotations. 

Although the time allowed for so great an undertaking was very short, 
and many difficulties were encountered, yet the utmost care has been exer
cised and the possibility of error reduced to a minimum. 

The publication of the Code, including annotations, in the manner pro
vided, has reduced the cost to the public from thirteen dollars to five dol
lars per volume. It will cost the state only about two dollars and fifty 
cents per volume. The sale to the public is expected ultimately to reim
burse the state. 

The pages of the Code have been electrotyped and the plates deposited 
with the Secretary of State, and another edition can be produced for the 
cost of paper, presswork and binding. 

The limits of this note admit of only the briefest mention of the evolution 
of the laws of Iowa, and not even a summing up of the numerous and 
weighty reasons for the codification of 1897. 
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The Code is the result of the best efforts of all connected with i ts produc
tion and is by authori ty of the Twenty-sixth General Assembly presented 
to the public in the hope i t will be fairly judged and general ly approved. 

J A S . H . T R E W I N , 

Chairman. 
L. A. E L U S , 

Vice- Chairman. 
P A R L E Y F I N C H , 

Secretary. 
W. W. CORNWALL, 

J N O . T. P . P O W E F 

September, 1897. Committee, 



EDITORIAL NOTE. 

ïn turning over my work as editor of the Codes there are many things 
which I might with propriety say. Some of them have been sufficiently 
referred to by the members of the Supervising Committee in their prefatory 
statement, others, of more interest, perhaps, to myself than to the public, 
I have concluded to leave unsaid. A few matters by way of acknowledg
ment cannot well be omitted. 

The synopsis of the Constitution of the United States, printed in the 
"Prefix," was taken, substantially, from Hough's American Constitutions. 
As credit for its use was inadvertently omitted m the proper place, it is 
given here. 

In the preparation of the index. I did not hesitate to avail myself of all 
the helps and suggestions to be derived from other indexes of substantially 
the same subject-matter. This I deemed to be my personal privilege, if 
not, indeed, my public duty. It is nevertheless proper that I should make 
public acknowledgment of the fact. 

As I bid adieu to the work, I have nothing to say by way of apology. 
Conscious that I have done the very best I could within the allotted time, I 
am content to submit the results of my labors to the judgment of an intelli
gent and considerate people. 

E. C. EBEKSOLK. 
September, 1897. 
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831 I 8.30, 894, 889 869, 870 1031 1067 1130 1168, 1174 831 1 977, 1005 890 869, 870 1032-9 1070-4 1131-2 1174 
832 904 891-4 871-4 1040 Repea l i ng 1133-6 1175-8 

( 817, 830, 895 711 1041 1075 1137 See Const. 
833 1 894, 967, 896-901 875-8 1042-3 Repeal ing ' 1138 1179 

( 977, 1005 902 870 1044 1090 1139 1182-3 
834 8.36-7, 980 903-5 1047-9 1045-8 1076-9 1140 1180-1 
835 837, 981 906-7 Omi t ted 1049 1078, 1080 1141 1180 
836 838, 981 908 954 1050 1081 1142 1188 
837 Lega l i z ' ng 909 Omit ted 1051 1087 1143 1184-5 

f 794, 819, 910 9.39, 910 1052 1085 1144 1187 

838 J 831, 894, 911 715 ( 1124-5, 1145 1188-9 838 1 912, 978, 912 710 1053 ] 1127-8, 
( 1133 

1146-7 1190-1 
[1005,1022 91.3 707 

] 1127-8, 
( 1133 1148-9 1196-7 

839 812,813,815 914 Supersed 'd 1054 1091 1150 1177-9 
( 825, 827, 915 938 1055 1077, 1080 1151 1177 

840 \ 829, 972, 916 939, 940 1056 1084 1152 1177, 1266 
( 974-6 917-918 Supersed 'd 1057 1080, 1084 1153 1177 

841 826, 840 919 938 1058 1080 1154 Omi t t ed 
842 Saving 920 716 1059 1076 1155 1192 
843 796 921-2 Supersed 'd 1060 1086, 1145 1156 1193, 1195 
844 Saving 923 751, 767 1061 1082 1157 1194 

f 816, 825, 924 759 1062 1088 1158-68 1198-1208 

845 J 827, 829, 925 1054 1063 R e p e a l i n g 1169 1209, 1213 845 1 833, 840, 926-36 Supersed 'd 1064 1090 1170-83 1210-23 
[972,974-6 937 709 1065 1092 1184 1198 

846 842-3,988 9.38 699 1066 1090 1185-9 1224-8 
847 Omi t ted 9.39-940 Omit ted 1067-9 1093 1190 1212 
848 81.3 941 933 1070-2 1094-6 1191-4 1229-32 
849 810, 965 942 Repea l ing 1073 1126-7 1195 1250 

850 < 810, 812, 
I 822, 965 

943 794 1074 1128 1196 1198 850 < 810, 812, 
I 822, 965 944 Supersed 'd 1075 1130 1197-1202 1233-8 

851 820 945 984 1076 1132 1203 1198 
«52 823, 971 946-8 Supersed 'd 1077 Supersed 'd 1204-10 1239-45 



xlv TABLE OF CORRESPONDING SECTIONS. 

M c C . ' s C O D E O P M c C . ' s C O D E O F M c C . ' s C O D E O P M c C ' s C O D E O P 
C O D E '97 C O D E '97 C O D E '97 C O D E '97 

1211 1250 1301 1352 1467-8 1530-1 1638 1608 
1212 1198 1302 1354,1357 1469 1532 1639 1636 

1213-19 1246-52 1303-4 1355-6 1470-5 1533 1640 1619 
1220 1254 1305 1365-6 1476 1532 1641-2 1637-8 

1221-2 1252-3 1306 1353 1477 1534 1643 Omi t ted 
1223 1255 1307 1367 1478 1538 1644 1639 
1224 1256-7 1308 1369 1479-81 1535-7 1645 Repea l ing 
1225 1257 1309-10 1370 1482 153Ó 1646-7 1882-3 

1226-7 1254 1311 1372 1483 R e p e a l i n g 1648 1882 
1228 1256 1312 1371, 1373 1484-8 1539-43 1649 1642 
1229 1252 1313 1375 1489-90 1544 1650 1642. 1649 
1230 1257 1314 1377 1491-2 1545 1651-2 1645 
1231 1259 1315 1378-9 1493-1509 1546-62 1653-4 1642-3 
1232 1261 1316 1380 1510-14 1566-9 1655-7 1647-» 

1233-6 1261-4 1317-18 1382-3 1515-24 1572-81 1658 1642 
1237 1260 1319 1014, 1383 1525-6 Obsolete 1659 1643, 3270 

f87,99,116, 1320 1 1014, 1527-8 1589 1660 1650 
207, 298, 1320 ( 1303,1383 1529-42 1590-1603 1661-2 1651 

1238 \ 481,491, 1321-6 1384-9 1 5 4 3 ^ 1604 1663-4 1652 
496, 510, 1327 1391 1545-6 1605-6 1665-74 1653-62 

1186,2621 1328 1390 1547-53 1582-8 1675 2448 
f 87,99,116, 1329-32 1392-5 1554 766 1676-7 1663-4 

207, 298, 1333-5 1398-1400 1555-6 2167 1678-81 1669-72 
1239-40 • 481, 491, 1336-7 1401-2 1557-60 2169-72 1682 1673 

496, 510, 1338 Omi t t ed 1561-2 2212 1683-4 1674 
2621 1339 1403, 1406 1563 2168 1685 1684-5, 1687 

1241 510 1340-6 1406-12 1564 2173 1686 1686, 1688 
f87,99,116, 1347 ( 1400, 

i 1413-14 
1565 2174-5, 2211 1687 1691-3 

207, 298, 1347 ( 1400, 
i 1413-14 1566 2176 1688-94 1694-1700 

1242 • 481, 491. 1348 1413-14 1567 2177-8 1695 1709-11 
496, 510, 1349 1405 1568 2178 1696-7 1712 
2621 1350-3 1415-18 1569 2179-80 1698-1700 1701-3 

1243 i 491,496, 1354-6 1419 1570-1 2182-3 1701 1704-5 1243 } 510 1357-9 1422-4 1572 2186 1702 1706-7 
1244 52 1280-8 1360 1426 1573 2209 1703 1689 

1253 1266, 1276 1361 1425, 1437 1574 2189 1704 1714 
1254 1268 1362 1437 1575 2184-5, 2213 1705 1718 
1255 1272 1363 1425 1576 2187-8, 2196 1706 1717 
1256 1265 1364 1414 1577-80 2190-2 1707 1721-3 
1257 1274, 1276 1365 1421 1581-2 2193 1708 1725 
1258 1275 1366 1420 1583 2194 1709 ( 1716,1724, 

11726 1259 1273 1367-74 1427-34 1584 2210 1709 ( 1716,1724, 
11726 

1260 1267 1375 1436 1585 2195 1710 1747-8,1751 
1261 1278-9 1376-81 1438-43 1586 2181 1711 1749-

1262-4 1269-71 1382 1444-5 1587 2196 1712-13 1731-2 
1265-7 1171 1383 Saving 1588-90 2198-2200 1714 1733-4 

1268 1272, 1278 1384 1446 1591-2 2201' 1715 1735 
1269 1272, 1278 1385-6 1435 1593-5 2202-4 1716 . ^ - 1 7 5 2 
1270 888, 1303 1387-91 1447-51 1596 2211 1717-18 1736-7 
1271 1304 1392-3 1347-8 1597 2205 1719 175S 
1272 Omi t t ed 1394-5 1349 1598 2196 1720-1 1719-2» 

1273-5 1307-9 1396-1409 1453-66 1599-1600 2206-7 1722 169» 
1276 1312 1410-15 1482-7 1601-3 2181 1723 (1759,1762, 

11764-5 1277 1314 1416-18 1488 1604 Tempora ry 1723 (1759,1762, 
11764-5 

1278 1316, 1353 1419-20 1489 1605-6 2214 1724 1745, 1763 
1279 1317 1421-3 1490-2 1607 Repea l ing 1725-6 1738-9 
1280 1333 1424 1488, 1493 1608 1607 1727 1738 
1281 1342 1425-8 1494-7 1609-11 1609-11 1728 174» 

1 2 8 2 ^ Obsolete 1429-30 1498-9 1612-13 1613 1729-30 1727 
1285 1344 1431 1498 1614-15 1614-15 1731 1728, 1730 
1286 1334 1432-3 1499 1616-17 1617 1732 1750, 1815 
1287 Omi t t ed 1434-5 1500 1618 1616 1733 1741, 1815 
1288 1321-2,1350 1436-43 1501-8 1619 1618 1734 1742, 1744 
1289 1310 1444 Repea led 1620 1643-4 1735-7 1768-70 
1290 1326 1445-6 1510, 1511 1621 1620 1738 1772 
1291 1311 1447-8 1512 1622-3 162i 1739 1808 
1292 1318 1449-56 1513-20 1624-5 1622-3 1740 1799, 1800 

1293-5 1319 1457-8 1521 1626-8 1624-6 1741 1773 
1296 1320 1459-63 1522-6 1629-32 1628-31 1742 179» 

1297-9 1322 1464-5 1528-9 1633-4 1632 1743-50 1774-81 
1300 1359, 1364 1466 1528 1635-7 1633-5 1751-2 1801-2 



MCCLAIN'S ANNOTATED CODE OF 1888. xv 

McC.'s CODE O F MCC.'S C O D E O P McC.'s C O D E O F McC.'s CODE O P 
C O D E '97 C O D E '97 C O D E '97 C O D E '97 

1753 1806 1908 1999 2080-1 R e p e a l i n g 2256 2320 
1754-5 1803-4 1909 1999, 2000 2082-9 2084-91 2257 2311 

1756 1805, 3313 1910-18 2001-9 2090-7 2099-2106 2258-9 2317-18 
1757 1818 1919-20 2010 2098-9 2107-8 2260-1 2321 

1758-60 1811-13 1921-3 2011-13 2100 2107, 2110 2262-3 2322-3 
1761-4 1784-7 1924-7 2014 2101-2 2109-10 2264 O m i t t e d 

1765 1800 1928-33 2015-20 2103-8 2158-64 2265 2324 
1766-8 1788-90 1934-5 2021 2109-10 1328 2266-7 O m i t t e d 

1769 1806-7 1936 2022 2111 1329 2268-9 2326 
1770-1 1792 1937-40 770-3 2112-13 1331 2270 2329 

1772 1793 1941 Omi t ted 2114 1332 2271-2 2327-8 

1773 I 1794,1808 
( 1810,3499 

1942 774 2115 1357 2273-5 2330-2 1773 I 1794,1808 
( 1810,3499 1943 2023 2116 Repea l i ng 2276-8 2334-6 

1774-5 1814 1944 Omi t t ed 2117-18 2216-17 2279-80 2341 
1776 1795 1945-54 2024-33 2119 2254 2281-4 2337-40 
1777 1808 1955-61 2034-40 2120 2218 2285 2333 
1778 1796 1962-4 2143 2121-9 2219 2286-7 2348 
1779 1816 1965-7 2041-3 2130-5 2220 2288-9 457-8 

1780-1 1797-8 1968-9 2044 2136-8 2221-3 2290 457 
1782-3 Omi t t ed 1970 2045 2139-40 2224 2291 459 

1784 1890-1 1971 2054 2141-3 2225-7 2292-3 Omi t t ed 
1785 1898 1972 2055-6 2144 2228 2294 2529, 2538 
1786 1898 1973 2057 2145 2229 2295-2302 2530-7 
1787 1902 1974-5 2058 2146-7 2228, 2303 2544-5 
1788 1840 1976 2059 2148-51 2230-3 2304 2540 
1789 1841, 1843 1977 Tempora ry 2152 2234-5 2305 2544 
1790 1840,1842-3 1978 2048 2153-61 2235-Í3 2306 2547 
1791 Omit ted 1979-84 2092-7 2162-4 2244 2307-9 2539 
1792 1844 1985-6 2098 2165 3234 2310-11 2540 
1793 1845-7 1987 2103, 2125 2166-7 2245-6 2312 R e p e a l i n g 

1794-8 1848-52 1988 2103, 2125 2168 2247, 2249 2313-15 T e m p o r a r y 
1799 1882 1989 2103, 2125 2269 2248 2316-18 2548 
1800 1847 1990 2103, 2125 2170 ( 2253,2609 

( - 1 1 
2319-20 2549 

1801 1847 1854 1991 2103, 2125 2170 ( 2253,2609 
( - 1 1 2321 2550 

1802 1854 1992-4 2127 2171 j 2254,2617 
1-18 

2322-3 2355-6 
1803 1841, 1855 1995-8 2066-9 

2171 j 2254,2617 
1-18 2324 2358 

1804-5 1869-70 1999 2128 2172 2255 2325 2356 
1806 1868 2000 2070, 2076 2173 2255, 2616 •2326 2358 

1807-8 1859 2001 Omi t ted 2174 2903 2327 2355 
1809-10 1872-3 2002 2071 2175 189 2328 2355, 2357 

1811 1881 2003-4 2072 2176-9 2256-9 2329 2356 
1812 1877 2005-6 2073 2180 2258 2330 Supersed 'd 

1813-14 1887-8 2007-8 2074-5 2181 2260 2331 Omi t t ed 
1815 1322 2009-15 Omit ted 2182-3 2253 2332 2361-2 

1816-18 _ , 1856-8 2016 1334 2184 2609 2333 2363 
1819 1859 2017 1334-5,1357 2185-8 T e m p o r a r y 2334-5 2364 
1820 Repea l ing 2018-21 1336-9 2189-90 2261 2336 2356 
1821 1861 2022 Tempora ry 2191-5 2262-6 2337-8 2365-6 
1822 Temporary 2023 1340 2196-8 2267 2339 O m i t t e d 
1823 1862 2024-5 1341 2199-2208 2268-77 2340 2367 

1824-5 1884-5 2026-8 2076-8 2209 2309 2341 2355 
1826-7 *-1921 2029 ( 1067,1184, 

12111 
2210-12 2278-80 2342 2355, 2368 

1828-30 1922-4 
2029 ( 1067,1184, 

12111 2213 5544, 5709 2343-4 Omi t t ed 
1831 1925, 1930 2030 1272 2214-15 2307 2345 2371 

1832-51 1926-1945 2031-2 Omi t t ed 2216-26 2281 -91 2346 2374 
1852 1946-8 2033 2112-13 2227-9 2292 2347 2377 

1853-4 1947 2034 2114 2230 2307 2348-58 2371-81 
1855-6 1949 2035 2143 2231 Tempora ry 2359 2382, 2408 

1857 Omi t ted 2036 2121, 2143 2232-7 2993-8 2360 2382, 2385 
1858-61 1949 2037 2143 2238-42 2299-2303 2361 2383 

1862-3 1950 2038-9 2115-16 2243 2307 2362 2388 
1864-7 1951-4 2040-1 2144 2244 2299 2363 2387 

1868-76 Supersed 'd 2042 Omi t t ed 2245-7 2304-6 2364 2390 
1877 1961 2043 2117 2248 2307 2365-6 2389 

1878-9 1955-6 2044 2122 2249 2314 2367 2391 
1880 1956 2045 2118 2250 2312 2368 2392, 2400 

1881-2 1962-3 2046 Repea l ing 2251 2313-15 2369 2387 
1883 1955 2047-8 2119-20 2252 2313 2370 2393 

1884-1 1957-60 2049-51 2122-4 2253 444,2311 2371 R e p e a l e d 
1888-98 1964-74 2052-78 2125-51 2254 445 2372 2394 

1899-1907 1990-8 2079 Omi t t ed 2255 2314, 2316 2373 2397 



xvi TABLE OP CORRESPONDING SECTIONS. 

M c C . ' s C O D E O P McC. 'S C O D E O F M c C . ' s C O D E O F M c C . ' s C O D E O F 
C O D E '97 C O D E '97 C O D E '97 C O D E '97 

2374 2399, 2425 2465 2489 2561 2565 2658 Supersed 'd 
2375 2385 2466 2491 2562-3 2566 2659-60 2666-7 
2376 2401 2467 R e p e a l i n g 2564 526 2661-2 2668 
2377 Tempora ry 

2386 
2468-9 2479-80 2565 Omi t t ed 2663 2652 

2278 
Tempora ry 

2386 2470-1 2481 2566 2564 2664 2670 
2379 2395 2472-4 2490 2567 2564, 2574 2665 2669 
2380 2403 2475-6 2491 2568 2565 2666 2671 

2381 ( 2382-3, 
( 2425,2430 

2477 2490 2569 2564, 2575 2667 Repea l ing 2381 ( 2382-3, 
( 2425,2430 2478 2482 2570-1 2568 2668 2672 

2382 2382 2479-80 2490 2572 2571 2669 2649 

2383 j 2382-3, 
i 2427,2430 

2481 2491 2573 2568, 2573 2670 2673 2383 j 2382-3, 
i 2427,2430 2482 Omi t t ed 2574 2568, 2573 2371 2848 

2384 12405,2408, 
12430 2483 ( 2503,2505, 

¡2508 
2575-6 2568 2672 Supersed 'd 2384 12405,2408, 

12430 2483 ( 2503,2505, 
¡2508 2577-8 2569 2673 2675 

2385 2406 2484 2504-5 2579-80 2570 2674 ( 2609-11, 
( 2681 2386 2405 2485 2503 2581 2571 2674 ( 2609-11, 
( 2681 

2387 2407 2486 2505 2582 Repea l i ng 2675 2617 
2388 2384, 2430 2487 2506 2583-4 1872-3 2676 2675 
2389 2408, 2426 2488-90 2508 2585 1877 2677 2616, 2676 

2390-1 2409-10 2491 2509 2586-9 Omi t ted 2578-9 T e m p c r a r y 
2392 2427 2492-3 2508 2590 2622-3 2680 2680 
2393 2411 2494 2503 2591 2621 2681 ( 2609-11, 

) 2683 2394 R e p e a l i n g 2495 2508 2592-4 2624 2681 ( 2609-11, 
) 2683 

2395 2408 2496 2503 2595-6 2625 2682 2616,2683-4 
2396 2412 2497 2513 2597 2622, 2626 2683 2613, 2617 

2397-8 2405 2498 2511 2598 2628 2684 2617 
2399 2429 2499 2512-13 2599-2601 2629 2685 2612 
2400 2427 2500 2512-13 2602-3 2631 2686 2684 

2101 4 2413-16 2501 2512 2604 2632 2687 2683 
2405 2402 2502 2514 2605 2634 2688 2614, 2691 
2406 2424 2503-4 2516-17 2606 2633 2689 2691 
2407 2423 2505 2516 2607-8 2640 2890 2683 
2408 2427 2506 2519 2609 I 2609, 2091 Obsolete 
2409 2422 2507-8 2517 2609 ( 2616,2635 2692 2688, 2690 
2410 2419 2509 2520 2610 2610-11 2693-5 2686 

'¿411-12 2420-1 2510 2519 2611 2640 2696-9 2687 
2413 2404 2511 2517 2612 2635 2700 Obsolete 
2414 Repea l i ng 2512 2527 2613 2642 2701-2 2685 
2415 2382, 2431 2513 2515 2614 2635-6 2703 2688 
2416 2382 2514 2515, 2528 2615 ( 2612, 2704 2683 
2417 2417 2515-16 2515 2615 ( 2635,2637 2705-6 2691-2 
2418 241F 2517 2521 2616-17 2637 2707 2689 
2419 2422 2518-22 Omit ted 2618 2635 2708 Omi t t ed 
2420 2395 2523-4 2588 2619-20 2639 2709 Repea l i ng 
2421 Superbed 'd 2525 2584 2621 2638 2710 j 2609-11, 

1 2693 2422 2448 2526 2590 2622-3 2641 2710 j 2609-11, 
1 2693 

2423 Superbed 'd 2527 2589 2624 2617-18 2711-12 2693-4 
2424 2382 2528 2590 2625 2613 2713 \ 2616-17, 

i 2693,2701 2425 Supersed 'd 2529 2592 2626 2614, 2643 2713 \ 2616-17, 
i 2693,2701 

2426 2382 2530 2589 2627 2614 2714-15 2695-6 
2427 2425 2531-3 2593-5 2628 2643 2716 2693 
2428 2426 2534 2588 2629 Obsolete 2717 2614, 2700 
2429 Supersed 'd 2535 2599 2630 2609,2645-6 2718-20 2697-9 

2430-1 2448 2536-7 2597 2631 2610-11 2721-2 2693-4 
2432-8 2462-8 2538 Tempora ry 2632 2616, 2647 2723 270Ê 

2439-42 2469, 2477 2539 2599 2633 2615 2724 Tempora ry 
2443-4 2470-1 2540 2597 2634-5 2617-18 2725 I 2609-11, 

\ 2702 2445-8 Repea led 2541 2598 2636-7 2650 
2725 I 2609-11, 

\ 2702 
2449 2478,2481-2 2542 2600 2638-40 2651-3 2720 2612, 2702 
2450 516, 2482 2543 2597 2641 2654-5 2727 2617 
2451 2478, 2483 •2544-5 2599 2642 2612, 2655 2728 2616,2702-3 
2452 2483 2546-7 2576 2643-4 2656-7 2729 2706 
2453 2478 2548 2576, 2580 2645 1351, 2658 2730-1 2704-5 
2454 2482 2549-50 2577 2646 2663 2732-3 2707 
2455 2485 2551 2576, 2583 2647 2656 2734-40 2708 

2456-7 2486 2552-3 2578-9 2648-9 2664-5 2741 2709 
2458 2488 2554-5 2580 2650 Repea l ing 2742-3 2711 

2459-61 2489 2556 Temporary 2651 1351, 1435 2744 2710 
2462 2492 2557 Repea l ing 2652-5 2659-62 2745 2712 
2463 2491 2558-9 2564-5 2656 Tempora ry 2746 2614, 2713 
2464 2484 2560 2567 2657 Repea l ing 2747 2702 



MCCLAIN'S ANNOTATED CODJS OF 1888. xvil 

McC.'s C O D E O P McC.'s C O D E O F McC.'s C O D E O P McC.'s C O D E O F 
C O D E '97 C O D E '97 C O D E '97 C O D E '97 

2748 Tempora ry 2835 2776 2915 2801 3044 2856 
2749 2713 2836 2783 2916 2791 3045 2855 
2750 Tempora ry 2837-8 2787 2917 2792 3046 2858 

2751 j 2609-11, 
\ 2714 

2839 2817 2918 551 3047 2852, 2858 2751 j 2609-11, 
\ 2714 2840 2740, 2817 2919-20 2794 3048-50 2859 

2752-4 2613-15 2841 2817 2921 2802 3051 R e p e a l i n g 
2755 2617 2842 2773 2922 2794 3052 2861 

2756-8 2714 2843 2829 2923-4 2795 3053 2858, 2860 
2759 2715 2844 2783 2925 2796 3054 2861 
2760 2714 2845 2771-2 2926 Omi t t ed 3055-6 2862 
2761 Omi t t ed 2846 2760 2927 2823 3057-9 2863-5 
2762 2614, 2718 2847 2780 2928-31 2797 3060-1 2866-7 
2763 2718 2848 2780 2932 2793 3062-3 2881 
2764 2717 2849-50 2781-2 2933 2749 3064 R e p e a l i n g 
2765 2716 2851 2766 2934 Legal iz ing 3065-6 2882-3 
2766 2718 2852 2772 2935 2754 3067 2884 
2767 2715 2853 j 2771,2780, 

12801, 2806 
2936-9 2755 3068 2883 

2768 1272 2853 j 2771,2780, 
12801, 2806 2940-1 2756 3069-72 2885-8 

2769 2609, 2723 2854 2758, 2762 2942 R e p e a l i n g 3073-4 2889 
2770 2616, 2723 2855 2758 2943-4 Omi t t ed 3075 2891 
2771 2615, 2723 2856 * 2761 2945 2799 3076 2893 

2772-3 2724 2857 2762 2946 Lega l i z ing 3077 Omi t t ed 
2774 2723 2858 2761 2947 Obsolete 3078 2890 
2775 Omi t t ed 2859-60 2765 2948 2780 3079 O m i t t e d 
2776 2727 2861 2822 2949 Omi t t ed 3080 R e p e a l i n g 

2777 ( 2614, 
I 2618,2727 

2862-5 2768 2950-5 2800 3081-4 3894-8 2777 ( 2614, 
I 2618,2727 2866 2769 2556-9 2798 3085 2898-9 

2778-80 2725-7 2867 2758 2960 Omi t t ed 3086 2898-9 

2781 j 2609-11, 
j 2723 

2868-70 2785 2961 2812 3087 2898-9 2781 j 2609-11, 
j 2723 2871 2781-2 2962 2763, 2812 3088-9 2899 

2782-3 2723 2872 2778 2963 2767, 2813 3090 2898-9 
2784 Temporary 2873 2788 2964 2768 3091-2 2901-2 
2785 2601 2874-5 2789 2965 2812 3093-6 2905-8 

2786 j 2609-11, 
\ 2615-17 

2876-7 2773 2966 2813 •3097-8 2910-11 2786 j 2609-11, 
\ 2615-17 2878 2749 2967-72 2812 3099-3113 2912-26 

2787 2612 2879 2805 2973 2811, 2813 3114-17 2935-8 
2788-96 Tempora ry 2880 2734 2974 R e p e a l i n g 3118 2941 

2797-8 2603-4 2881 2735-6 2975-30 2786 3119 2939, 4636 
2799 Tempora ry 2882 2737 2981-2 2814 3120 2940 

2800-1 2608 2883 2736 2983-4 2815-16 3121-4 2927-30 
2802 2614, 2618 2884 ( 2689,2706, 

12736, 2775 
2985-7 2818 3125 2932 

2803-4 2728 2884 ( 2689,2706, 
12736, 2775 2988-90 2819 3126 2934 

2805 2728-9 2885 I 2739-40, 
I 2776 

2991-2 2820 3127 2933 
2806 2729 2885 I 2739-40, 

I 2776 2993-4 2838-9 3128-9 2942-3 
2807 2728 2886 2736-7 2995-6 2838 3130-6 2947-53 

2808-9 2730 2887 2738,2773 2997 2808, 2839 3137-8 2955-6 
2810 2729 2888 2734 2998-3000 2847 3139-43 Legal iz ing 
2811 2730-1 2889 2737 3001-3 2840 3144-5 2957-8 
2812 2731 2890 2739 3004 Obsolete 3146 2961 

2813-14 2733 2891 2741 3005 2842 3147 Omi t t ed 
2815 2732 2892 2735 3006 2844 3148-9 2962-3 
2816 2731 2893 2739 3007-8 2843 3150 2963 
2817 2729 2894 2742 3009 2844 3251 2964 
2818 2731 2895 2767, 2806 3010-11 2846 3152-3 2965 
2819 2743, 2790 2896 2753, 2806 3012-14 2843 3154-6 2966 
2820 Omi t t ed 2897 1401, 2897 3015-16 2848 3157-8 2967 
2821 2802 2898 2807 3017-21 2849 3159-62 2968-71 
2822 2743-4 2899 2806 3022 2855 3163-6 2972-5 
2823 2745-6, 2749 2900 2808 3023 2849 3167-8 2976 
2824 2750 2901 2762, 2808 3024 R e p e a l i n g 3169-70 2977 
2825 2751 2902 2809 3025 Legalizing 3171-2 2978 
2826 2746, 2751 2903-4 2810 3026-7 2850-1 3173 2979-80 
2827 2752 2905 2822 3028 2853 3174 2979 
2828 2734, 2748 2906 2811 3029-30 2850 3175-6 2981 
2829 2748 2907 Obsolete 3031-2 2851-2 3177-8 2982 
2830 < 2752, 

\ 2757,2760 
2908 2751, 2754 3033-5 2854 3179-80 2983 2830 < 2752, 

\ 2757,2760 2909 2758 3036 2850 3181 2984 
2831 2757 2910 2770 3037-8 2853 3182 2985 
2832 2778-9 2911 Omi t t ed 3039 2857 3183 2985, 3377 
2833 2773 2912 2803 3040-1 2852 3184-5 2986-7 
2834 2774, 2801 2913-14 2804 3042-3 2855 3186-8 2988-90 

l i 



xviii TABLE OF CORRESPONDING SECTIONS. 

M c C . ' s C O D E O F M c C . ' s C O D E O F MCC.'S C O D E O F M c C . ' s C O D E O F 
C O D E '97 C O D E '97 C O D E '97 C O D E '97 

3189-01 2991 3360 3122-3 3569-70 3306 3775-3814 3485-3524 
3192-: 2992-3 3361 3124 3571-2 3308 3815-1S 3528-33 
3194-8 2994-8 3362 3125, 3128 3571 Lega l iz ing 3820 3526 

3199-3201 2999 3363 3126, 3128 3574 3310 3821 3525 
3202-5 3000-3 3364-5 3130 3575 3312 3822 3527 

3206-10 3004-8 3366-71 3131-6 357ft 1805, 3313 3823-5 2534-6 
3211 Sav ing 3372-3 3137 3577-S 3311 382ft Lega l iz ing 
3212 3009 3474-5 3138 3579 3314 3827 3537 

3213-14 3010 3376-7 3139-40 3580 3310 3828-9 3538 
3215-16 3011 3378-9 3141 3581 3314 3830-41 3539-50 
3217-18 3012 3380-1 3142 3582 3311 3842-4 3552-4 
3219-20 3013 3282-5 3143-6 3583-90 3315-22 3845 3551 
3221-2 3014 3386-7 3147 3591-2 3323 3846-7 3555 

3223 3013 3388 3146, 4630 3593 3324 3848 3556 
3221-8 3015-19 3389-90 3149 3594-5 3325 3849-51 3557 

3229-31 3020 3391-2 3150-1 3596-9 3326 3852-55 3559-62 
3232 3021 3393-3439 3153-99 3600-1 3328 3856 3563, 3758 

3233-4 3022 3440 3193 3602 3329 3857 3564 
3235-6 3023 3441 3200 3603-4 3330 3858-60 3565 

3237 3024 3442-3 3201 3605 3332 3861-3914 3566-3619 
3238-9 3025 3444-9 3202-7 3606 3333 —— 3915 Obsolete 
3240-1 3026-7 3450-1 3208 3607-8 3334 3916-25 3620-9 
3242-3 3028 3452-4 3209-11 3009-15 3335-41 3926 3618 
3244-5 3029-30 3455-6 3212 3616 3393 3927-49 3630-52 
3246-7 3031 3457-64 3213-20 3617-21 3342-6 3950-3 36.54-7 
3248-9 3032 3405-70 3223-7 3622-3 3347 3954-67 3661-74 

3250 3033 3471-2 3229 3624-5 3348-9 3968-78 3676-86 
3251-2 3037 3473 3230 3626-7 3350-1 3979 3687-8 
3253-7 3038-42 3474-5 3231 3628 3350 3980-1 3689-90 
3258-9 3043 3476-7 3232-3 3629 3352 3982 Supersed 'd 
3260-4 3044-8 3478 3235 3630-1 3353 3983-4 3691-2 
3265-7 3049 3479-80 3236 3632-46 3354-68 3985-92 3099-3706 

3268-70 3050-2 3481-4 3237-40 3647-8 3369 3993 3708 
3271-4 3053-6 3485-6 3241 3649-51 3370-2 3994 3707-8 
3275-6 3057 3487 3249 3652-3 3373 3995 3708 

3277 3058 3488 3242 3654-6 3374-6 3996-4006 " " 3709-19 
3278-9 3059 3489 3243 3657-8 3378 4007-8 3720 

3280 3060 3490 3243, 3249 3659-63 3379-83 4009-35 3721-47 
3281 3062 3491 3245 3664 3392 4036 O m i t t e d 
3282 3061 3492-3 3246 3665-9 3387-91 4037nt5 3748-56 

3283-4 3063 3494 3247 3670 3384 4046 Omi t t ed 
3285-91 3064-70 3495 3249 3671-2 3385 4047-8 3762-3 

3292-3 3071 3496 3248 3673 Omit ted 4049 3757, 3760 
3294 3072 3497 3244 3674 3394 4050 3761 
3295 3072, 3085 3498-3508 3250-60 3675-6 3395 4051-65 3764-78 
3296 3072 3509 225 3677-83 3396-3402 4066 3757 

3297-8 3076-7 3510-11 3261-2 3684-5 3403 4067-72 3780-5 
8209-3301 3079 3512 Lega l iz ing 3686-9 3404-7 4073 Omi t t ed 

3302-6 3080-4 3513-14 Supersed 'd 3690-1 3408 4074-88 3780-3800 
3307 3086 3515-16 3268 3692-3 3409 4089 3801 
3308 3078 3517-21 S263-7 3694-8 3410-14 4090-1 3802 
3309 Repea l ing 3522-6 3270-4 3699-3700 3415 4092 3803 

3310-23 3088-3101 3527-8 3275 3701 3416 4093 3801 
3324-5 Omit ted 3529-30 3276 3702-3 3417 4094 3803 
3320-7 3102 3531 3277 3704-5 3418 4095-4115 3804-24 
3328-9 3103-4 3532-3 3278 3708-7 3419 4116-58 3826-68 
3330-2 3106 3534-5 3279 3708 Omi t ted 4159-60 386» 

3333 3107 3536-7 3280-1 3709 3424 4161-2 3870-1 
3334-7 310b 3538-9 3282 3710-11 3425 4163-70 3876-83 
3338-!! 3109 3540-1 3283-4 3712-16 3426-30 4171-2 3884 
3340-3 3110-13 3542 3286 3717 Omit ted 4173-80 3885-93 
3344-5 3114 3543-4 3287 3718-30 3431-43 4181 5894-8,390O 

3346 3115 3545-52 3288-95 3731 3313, 3444 4182 3901 
3347-8 3116 3553 Legal iz ing 3732-42 3445-55 4183 3898 

3349-53 3117-21 3554 3296 3743 O! ¡solete 41S4 3822 
3354 3129 3555-6 3297 3744-6 3450-8 41S5-6 3902-3 
3355 3126 3557 3298 3747 2637 4187-8 3904 
3356 3126, 3129 3558-9 3299 3748-9 3459 4189 3905, 397» 
3357 
3358 

3126 
3128 

35C0-2 
3503-4 

3300 
3301 

3750-70 
3771-3 

3460-80 
3482-4 

4190 (3905,398a 
i -4, 3987 

3359 31271 3565-8 3302-5 3774' 34811 4191 3905, 3988 



MCCLAIN'S ANNOTATED CODE OP 1888. xix 

McC.'s C O D E O F McC.'s CODE O F McC.'s C O D E O F McC.'s C O D E O F 
C O D E '97 C O D E •97 C O D E '97 C O D E '97 

4192 3905, 3988 4404-5 4112 4834-6 4556-8 5018 O m i t t e d 
4193 3905, 3987 4406-7 4113-14 4837-51 4500-74 5019-20 138-9 
4194 3905, 3989 4408 4122, 4125 4852-!) 4576-83 5021 141 

4195-9 3906 4409 4116 4860-1 4208 5022-3 143-4 
4200-3 3935-8 4410-12 Omi t ted 4862-3 4209-10 5024 203 

4204 3935 4413 4137 4864-5 4212 5025 211 
4205 3939 4414 4123 4866-7 4214-15 502b 205, 207 
4206 3935, 3940 441.5-16 4127-8 4868 4221 5027 O m i t t e d 

4207-8 3941-2 4417 4132 4869-71 4216-18 5028 Obsole te 
4209-10 3943 4418-19 4133 4872-3 4219-20 5029 254, 3675 

4211 3944. 3946 4420 4134 4874 4222 5030 191 
4212-13 3945-6 4421-3 4129-31 4875-83 4584-92 5031 See Const. 
4214-18 3919-53 4424-7 4139-43 4884 4594 5032 1289 
4219-39 3907-27 4428-32 4145-9 4885 4483 5033-4 296 

4240 3930 4433 4117 4886 4601, 5484 5035 Super sed 'd 
4241 3928 4434-5 4139 4887-4908 4602-23 5036 297, 298 
4242 3888 4436 4144 4909-13 4029-33 5037-8 299, 300 
4243 3929 4437 4136 4914-15 4625 5039 290 

4244-5 3931-2 4438 4138 4916-18 4626-8 5040 Repeal ing ' 
4246 3878, 3933 4439 4124 4919 4624 5041-62 511 
4247 3899 4440 4135 4920 4648 5003 R e p e a l i n g 
4248 3934 4441-3 4150-2 4921 Obsolete 5004 512 
4249 4579 4444 4115 4922-4 4658-60 5005 469 
4250 3955 4445-58 4153-66 4925 4662 5066 489 
4251 3954 4459 4167, 4176 4926-8 4664-6 5007 490-1 

4252-4 3955-7. 4460-3 4168-77 4929-30 4070-1 5068-Í) 1396-7 
4255 Omi t ted 4464-5 4172 4931-3 4672 5070 492 

4256-63 3958-65 4466 4173 4934-5 4667-8 6071 478 
4204 3966 4467 4172, 4174 4936-9 4654-7 5072 479, 481 
4265 3779, 3966-7 4468-99 417.5-4206 4940-1 4673 5073 177 
4266 3906-7 4500-2 4207 4942-51 4674-83 5074 300,480,548 
4267 3779, 3900-7 4503-5 4223-5 4952-3 4034-5 5075 533 

4268-72 3908-3972 4506 4227 4954 Obsolete 5076 543 
4273 4007 4507 4239 4955-66 4636-47 5077 382 

4274-9 3973-8 4508 4228-9 4967-70 4649-52 5078-9 3035-6 
4280-2 3991-3 4509 4230-4 4971 954, 4653 5080-2 4597-9 

4283 Omi t ted 4510 4230,4235-8 4972 4684, 4687 5083 511 
4284-96 3995-4006 4511-31 4240-60 4973 4685, 4688 5084 590 

4297 4008, 4017 4532-3 4261 4974 4685 5085 591, 2235 
4298 4012 4534 4262 4975 4686 5086 592 
4299 4011 4535 4263-4 4976-7 4Ó90-1 5087 354, 4593 

4300-3 4013-16 4536-42 4265-71 4978 4689 5088 3872 
4304-6 4008-10 4543-8 4273-8 4979 4692 50S9 1290 

4307 Omi t t ed 4549 4280 4980 O m i t t e d 5090 4661 
4308 4023 4550-1 4281 4981 4688, 4698 5091 4595 
4309 4024. 4026 4552-4 4282-4 4982-3 4696 5092 T e m p o r a r y 

4310-14 4027-31 4555-8 4287-90 4984 4697 5093 459ft 
4315 4042 4559 4292 4985 4694 5094 4663 
4316 4025 4560 4291 4986-7 4699-4700 5095 5492. 

4317-23 4032-8 4561-6 4293-8 4988 4700, 4705 5096-7 1291-2 
4324-5 4039 4567-71 4302-6 4989 4704 5098-9 2349 

4320 4040 4572 Omit ted 4990 4707 5099-5100 2325 
4327-8 4043 4573-4 4307-8 4991 4706 5101 1527 

4329 4041 4575-7 4309 4992 4708 5102-3 2309-10 
4330 4044 4578-4631 4310-63 4993 4703 5104-5 2617 
4331 4045 4632 4364-5 4994-5 4709-10 5106 R e p e a l i n g 
4332 4045-6 4633-61 4366-94 4996-7 4718 5107 1172 
4333 4C40 4062-7 4396-4401 4998-5000 4719-4721 5108 3152 
4334 4047 4668-80 Omit ted 5001 4723 5109 2428, 5314 
4335 4950-1 4681-93 4402-14 5002 4711-12 5110-11 5314 
4336 4048 4694 4402 5003-4 4713-14 5112 1293, 4024 

4337-8 4049 4695-4739 4415-58 5005 4717 5113 1419 
4339 4049 4740-59 4460-79 5006 65 5114 3873-4 

4340-3 4052-5 4760-1 4480 5007 85, 86, 87 5215 4715 
4344-8 4056 4762-3 4481-2 5008 98, 99, 10Q 5116-18 1294-6 

4349-56 4058-65 4764-83 4484-4503 5009 115. 116 5119 O m i t t e d 
4357 Omi t t ed 4784-4822 4505-43 5010-12 Obsolete 5120 1297 

4358-61 4066-9 4823 4545 5013-14 2627 5121 5354 
4362 4071 4824 4546-7 5015 Repea l i ng 5122 1298-9 
4363 4070 4825-32 4548-55 5016 2881 5123 1300 

43G4-4403 4072-4111 4833 4553 5017 3034 5124 468 



xx TABLE OF CORRESPONDING SECTIONS. 

McC.'s CODE OF McC.'s CODE O F MCC.'S CODE OF McC.'s CODE O F 
CODE '97 CODE '97 CODE '97 CODE '97 

5125 4724, 5096 5382-3 5002 5649 5241-31 5842 5400 
6120-35 4725-34 5384-5 5004 5650-7 5248-55 5843-4 5401 
5130-7 4735-8 5386-7 5008 5658 5256-8, 5845-7 5402-4 

5138 4739 5388-90 5009-11 5659 5259 5848-9 5405 
£139-40 4740 5391 Repealing 5660-75 5260-75 5850-6 5406-12 
5141-2 Supersed'di 5392-3 2551-2 5676 5276-7 5857 5414 
6143-8 4741-6 5394-9 2553-« 5677 5278 5858 5413 

5149 Tempoi-ary 5400-1 2559 5678 Repealing 5859-62 5405 
5150 Repealing 5402 Repealing 5679 5276 5863 5409 

5151-95 4747-92 5403-11 Supei"sed'd 5680-97 5279-96 5861-5 5415 
5196 4852 5412-14 5012-14 5698-5706 6298-5306 5866-82 6416-32 
5197 4819, 5415 5016-18 5707-9 5307 5883-6 5433 

5198-9 4827-8, 5416 5015 5710-12 5308-10 5887-90 5434-7 
5200 4825 5417 5019 5713-14 5311 5891-2 5438 
5201 4820 5418-22 5020-4 5715-16 5312 5893-7 5439-43 

5202-7 4810-15 5423-5 2561 5717 6313 5898-5900 5444 
5208-10 4831-3 5426 5025 5718-30 5315-27 5901 5445 
5211-14 4837-40 5427-8 5026 5731 5330 5902 5444 

5215 4842-3 5429-35 5027-33 5732 5329, 5338 5903-4 6446-7 
5216-17 4844-5 5436 5035 5733 5329 5905-7 5448 
5218-22 4847-51 5437-46 5039-48 5734-6 5338 5908-9 5449 
5223-66 4853-96 5447-53 5053-9 5737 5328 5910-12 5450-2 
5267-80 4898-4911 5454-7 5060-7 5738 5330 5913-14 5453 
5281-2 1301-2 5458-62 5068-72 5739-42 5331 5915 5454 
5283-4 4912-13 5463 5159 5743 5332 5916-17 5455 

5285 4818 5464 5073 5644 5333, 5335 5918-22 5456-60 
5286-7 4806-7 5465 5074-5 5745 5334-5 5923-6 5462-5 

5288 4824 5466 5074 5746 5334 5927-8 5466 
5289 4825 5467 Omitted 5747-51 5337-41 5929-31 5467-9 
5290 4801 5468-87 5076-95 5752 5336 5932-4 5470 
5291 4829 5488-9 5096 5753-9 5342-8 5935-6 5475 
5292 4826 5490 5097-8 5760-1 5349 5937-8 5476-7 
5293 4822 5491-5501 5099-5109 5762-5 5350-3 6939-40 5473-4 

5294-5 4802-3 5502-3 5110 5766-7 5354-5 5941 5471 
5296 4830 5504-26 5111-33 5768-70 Obsolete 5942 5477-8 
5297 4800 5527-8 5134^2 5771 5354 5943 5479 
5298 4809 5529-38 5143-52 5772-3 Obsolete 5944 5478 
5299 4804 5539 5153 5774 5356 5945 5480 
5300 4805 5540-55 5154-69 5775-80 3693-7 5946 5478 
5301 4808 5556-7 5170 5781 3698, 5357 5947 5482 
5302 4914 5558-70 5171-83 5782 Omitted 5948 Temporary 

5303-20 4918-35 5571-2 5184 6783-8 5358 5949 5473 
6321-30 4938-47 5573-80 5185-92 5789-90 6359-60 5950 5481 

5331 4948-9 5581 5193 5791 3692 5951-2 5478 
5332 4950 5582 5195 5792 5361 5953 5482 
5333 588 5583-4 5196 5793-4 5362 5954 5483 

5334-40 4951-7 5585-6 5197-8 5795-6 5363 5955-6 5486-7 
5341 Repealing 5587 5193 5797 3685 5957 5489 

6342-8 4959-65 5588-92 5199-5203 5798 5365 5958 5490 
5349-50 4967-8 5593-5 5194 5799 5364 5959-60 5492 

5351 4936 5596-7 5204-5 5800 5367 5961-2 5493 
5352-5 4969-72 5598-5600 5206 5801 5366 5963-6 5494-7 
5356-8 4981-3 5601-2 5207-8 5802 5369 5967 5492 

5359 2593, 4976 5603 5209 5803 5368 5968 5479 
5360 4977-8 5604 5209-10 5804 5370 5969-72 5498-5501 
5361 4980 5605-9 5211-15 5805-7 6372-4 5973-4 5507-8 
5362 4979 5610-11 5216 5808 5372 5975-6 5509 
5363 4989 5612 5216-17 5809 5375 5977 5510 

5364-6 4984-6 5613-14 5218 5810 5297, 5490 5978-9 5512 
5367 ( 2516, 5615-20 5219-24 5811 5483 5980-3 5502-5 5367 

( 4987,4989 5621 5485 5812 5491 5984 Omitted 
5368 4988 5622-6 5225-9 5813-20 5376-83 5985 5506 
5369 Repealing 5627-9 5230 5821 5371 5986 Omitted 

5370-1 4992 5630-7 5231-8 5822 5384 5987-93 5524-30 
5372-3 4993 5638-9 5240 5823 5091 5994-6001 5515-22 
5374-5 4994-5 5640 Supersed'd 5824 5385 6002-3 5523 

5376 Temporary 5641 5241, 5243 5825-6 5386 6004-5 5513 
5377 4996-8 5642 5243 5827-36 5387-96 6006 5514 
5378 4994 5643 5241 5837-8 5397 6007-14 5531-8 
5370 Temporary 5644 5243 5839 5398 6015-17 5539 

5380-1 5000-1 5645-8 5244-7 5840-1 5399 6018-19 5540 



SESSION LAWS. xxi 

McC.'s C O D E O P McC.'s C O D E O F McC.'s C O D E O F McC.'s C O D E O P 
CODK •97 C O D E '97 C O D E '97 C O D E '97 

6020 5541 6128-43 5644-59 6185-7 5716 6218 5707 
6021-2 5542 6144 Omit ted 6188-90 5688 6219 5676, 5707 
6023-6 5543 6145-6 5661 6191-6202 5689-5700 6220 R e p e a l i n g 

6027-32 5545-50 6147-54 5662-9 6203-4 5714-15 6221 Super sed 'd 
6033 Omi t ted 6155-6 5670 6205 5701 6222 5663 

6034-73 5551-90 6157 5671 6206 Sav ing 6223 R e p e a l i n g 
6074-7 5592-5 6158-65 5672 6207-8 5702 6224 Supe r sed 'd 

6078 5591 6166 5673 6209 5703 6225-9 5709 
6979-6104 5596-5621 6167-8 Supersde 'd 6210-11 Tempora ry 6230 5710 

6105 692 6169 5712 6212 5707 6231 5717 
6106-21 5622-38 6170-82 5675-87 6213 Tempora ry 6232-3 T e m p o r a r y 

0122-5 5640-3 6183 5717-18 6214 5074 6234 5713, 5717 
6126-7 5039 6184 5717 6215-17 Supersed 'd 

TWKNTY-THIRD GENERAL. ASSEMBLY. 

C H . S E C C O D E O F '97 CH. S E C C O D E O P '97 C H . S E C . C O D E O F '97 

1 5 642 22 2630 • 16 2392 
2 758 23 2841,2849, 2855 17 2386 
3 2 1272 24 2824-35 35 \ 18 2395 

r 1 905 25 552 Cont 19 T e m p o r a r y 
2 90G 26 Tempora ry I 20 2387 

4- 3 908 27 560 36 2591 4- 4 910 28 5060-7 37 1072 
5 907, 909 29 1G77-80 38 Lega l i z ing 

6 ,7 894, 911, 1005 30 Lega l iz ing 39 1322 
5 818, 894, 1005 31 109, 110 40 3038 

' 1 797, 960 32 448 41 511 
2-5 798-801 33 1782 42 1 3219 

6 802 ' 1 Repea l i ng ( 2 3221, 5134 
7 802, 829, 976 2 2540-1, 254G 43- 3 3222, 5134 

6 8 803 3 2540 4-11 5135-42 
9 Omit ted 4 2543 44 1669 

10 804, 961 34-j 5 2544 45 3053 
11-12 805-6 34-j 6-7 2540 46 Omi t t ed 

13 807, 963 8-9 2544 47 3105, 4019-22 
7 See McC,725 10 2545 48 4019-22 
8 716, 1005 11 2547 49 497 
9 792, 834 12 2539 50 1,2 1875-6 

10 794 f 1 Repea l i ng 51 Superseded 
11 767, 955 2 2382, 2385, 2401 1 125 
12 905 3 2388 2 126 
13 722, 894, 1005 4 2387 52 3 Omi t ted 
14 i> 822 0 2390-2 4 2597 
15 Sp. Ch. G 2309 0 2515 
10 1 945 35- i 2400 53 T e m p o r a r y 
17 1-5 2152-7 

35-
8 Superseded 54 2713 

( 1 4 2079-82 9, 10 2393-4 OJ 1,2 2726-7 

»1 a 2143 11 2307-8 56 2700 »1 6 2083 12 2390, 2425 .)! 1-4 5703-6 
19 2088-9 13 2385-6, 2584 58 2808 
20 2058 14 230G 59-124 T e m p o r a r y 
21 2027 15 2401 | 125 1664 

TWENTY-FOUHTH GENERAL ASSEMBLY'. 

C H . S E C C O D E O F '97 C H . S E C C O D E O F '97 C H . S E C . C O D E O F '97 

c 1 850, 1272 2 850 9 Repea led 
1 2 851 3 8G3 10 1-4 560-3 
j 3 852, 902, 1014 4 998 11 794 

\ > 4 852-3 5 276-7 12 Repea led 
a 854 «1 6 / 

1 670 13 Sp. Ch. 
6 855 

«1 6 / 2 691 Í 1 905-6 
t 853, 895, 1005 7 1 670, 945 14 •! 2 908 

. 8 ,9 858 8 1 795, 9G0 | 3 907, 909-10 



xxii TABLE OF CORRESPONDING SECTIONS. 

C H . S E C . CODE OP '97 C H . S E C . C O D E O F '97 C H . S E C . C O D E O F '97 

4 Omi t t ed 7 1104 44 4 3124 
5 894, 911, 1005 8 1101, 1104 Cont 5 3126, 3128 

14-
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6 Omi t ted 9 1102 6 3127 14-
Cont 1 7 1381 10 1103-4 451 1 1562 

I 8 904 11 1105 451 2 5024 
15 905-6 12 1108 40 2549 
16 Tempora ry 13 1105 47 4999 
17 403 14 1106, 1109 48 2296 
18 2084, 2086 15 1106-7, 1110 49 2343-7 
19 2771 16 1106 ' 1-3 4989-91 
20 Omit ted 17, 18 1111-12 50 4 , 5 2524 
21 2750 19 1114 50 6 2515 
22 2027 33-

Cout 

20 1113, 1117, 1129 7 ,8 2525-6 
23 1-4 2079-82 33-

Cout 21 1115-17 1-3 2719 

» | 1 2605 

33-
Cout 22 1117, 1119-21 4 2616, 2720 » | 2 2270 23 1118 5 2609-10 

25 2155 24 1123 51 6 2612, 2721 
26 2105 25 1117, 1121, 1139, 7 2617 
27 2143 1141, 1143 8 2720 
28 1805 26 1124, 1134 L 9 2722 
29 1709 27 1120, 1134 52 1-4 2505-7 
30 1806 28 1135 53 227 

' 1 2169 29 1136 54 227 
2 2168 30 1137 55 227 

3-6 2173-8 31 Tempora ry 50 1-8 2875-80 
7 2178 32 1096 57 1 1363 
8 2179-80 34 3538-9 58 1,2 1075-6 

9-10 2183-5 35 1400 59 2568, 2573 

31- 11 2189 f 1 5049, 5051 60 2881 31- 12 2191 2 5051 61 2645 
13 2193 36^ 3 5049 62 Repea led 
14 2199 1 4-5 5050-1 «{ 1 1681 
15 2201 I 6-7 5050-1 «{ 2 1679 
16 2202 37 2348 64 70, 71 
17 2204 38 Swamp land 65 2723 
18 2207 39 4937 66 2342 

32 2208 40 1570 67 1-4 1665-8 
f 1 1097 41 293 68 1-4 1571 

2 1089, 1129 42 Lega l iz ing 69 430, 432 

33] 3 1098 43 5008 70 Tempora ry 33] 4 1098-9, 1104 
44] 

1 3124 71 2497-2502 
5 1100 44] 2 3125, 3128 72-94 T e m p o r a r y 
6 1099 1 3 3128 95 2606 
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( 1 851 15 825, 841 |- 1 658 '1 2 852, 902, 1014 16 825, 841 2 , 3 654 '1 3-7 854-7 17 825 1 5 J 4 665 
2 852-3 7-

Cont 

18 823, 825, 971 5 654, 1258 
3 905 7-

Cont 19 793-4, 811, 825, 6 668, 672 
4 784 

7-
Cont 965 16 3089 

5 See M c C , ? 725 20 792,810, 812, 821 « ) 1 2858 
6 897, 1006 21 819, 820 « ) 2 2875 

f 1 Sp. C h a r t e r »1 817,830,894,967, 18 2028 
2 , 3 812, 813 »1 977, 1005 ( 1 759 

4 815 f 
. 9-! 

1 842-3, 847, 988 19 2 760, 896, 1005 
5 822 f 

. 9-! 
2 845, 848 1 3 764 

6 842-3, 847, 988 
f 

. 9-! 3 849 20 5707-8 
1 844 1 4 847, 988 21 1571 

.̂ 8 844-5 » ! 1-3 390-8 î>2 1528, 1530 
9 845-6 » ! 4 400 23 2046 

10 817, 820, 834,907 11 612 24 2047 
11 823,825,827,831, 12 Lega l iz ing 25 2060-6 

894 ( 1 651-2 26 2049-50 
12 816, 825 13 2 1258 27 2084, 2086 
13 825, 828 \ 3 651, 653 28 2051-3 
14 825,833,847,988 14 663 29 1878-80 
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C H . S E C . C O D E O F '97 CH. S E C . C O D E O F '97 C H . S E C . C O D E O F '97 

( 1-2 1869-70 c 1,2 2432-3 86 136 

30J 3 1887 3 2435 87 137 30J 4 1871 4 2441 88 1570 
31 1746 5 2442-3 89 Lega l i z ing 
32 1709 6 2444 90 ] 1 295 
33 1806 7 2436 90 ] 2 2931 
34 2783 8 2434 91 1563-5 
35 2824 62- 9 Superseded f 1 R e p e a l i n g 
36 2634 10 2437-8 2 473o 
37 2784 11 2436 92 < 3 4736-8 
38 2794 12 2439 4 , 5 4740 
39 1131, 2747 13 2439-40 6 4741 
40 2678-9 14-18 2445-9 93 3075, 3080, 3083 
41 728-732 19-21 2451-3 94 4702 
42 Lega l iz ing 23-4 2454-5 95 4008 
43 894, 1005 63 2385 96 3564 
44 2867 64 2560, 4821 97 5036-8 
45 2517 65 2540 98 2490 

* 1 Repea l ing 66 227 99 894, 1005 
2 2516 67 227 100 5488 
3 2518 68 227 101 5238, 5606 
4 2517 Í 

69 -j 

1 193 102 | 1,2 4018 
46- 5 2516 Í 

69 -j 2 1066 102 | 3 O m i t t e d 
6 2519 

Í 
69 -j 

3 Tempora ry 103 4226 
7-8 2517 

Í 
69 -j 

4 194 104 2355, 2368 
9 2527 70 Superseded 105 1293 

10 2521 71 5256, 5258 106 2711 
47 2515, 2523 72 333 107 2648 
48 3122 73 13 108 2903-4 
49 Tempora ry 74] 1-3 4600 109 6 
50 4852 

74] 
4 1073 1101 1 2667 

51 3308 75 508-510 1101 2 1435 
52 393, 2942 76 495, 496 111 1653 
53 4295 77 297 112 2647 
54 403-4 78 3423 113 T e m p o r a r y 
55 403-4 79 5052 114 1303, 1380 
56 403-4 80 2253 115-144 T e m p o r a r y 
57 403 81 1441 145 2674 
58 1083-4 82 2889 146-151 T e m p o r a r y 
59 4915-17 83 511 152 2643 
60 1090 84 2340 153-8 T e m p o r a r y 
61 5005 85 1671 159 2502 
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C H . S E C . C O D E O F '97 CH. S E C . C O D E O F '97 C H . S E C . C O D E O F '97 

1 1-12 742-9 22 1754-7 43 I 1528,1542,1548 
( 1554, 1566 2 •778 23 1758 

43 I 1528,1542,1548 
( 1554, 1566 

3 905 24 860 44 1 1517 
4 905 25 2445 45 | 2 1509 
5 894 26 567-573 45 | O m i t t e d 
6 670 27 1005 46 1975-89 
7 1-6 738-9 28 1467-81 47 1556 
8 881 29 1304 48 1570 
9 817, 967 30 1308 49 1 2868-74 

10 970 31 1308 501 2 729 
11 1035 32 1345-6 501 732 
12 Omit ted 33 2165-6 51 993 
13 720 34 2150 52 2297 
14 737 35 2105 53 2261 
15 686 36 4794 54 3225 
16 905 . » ) 1 2836 55 Omi t t ed 
17 741 . » ) 2-6 2783, 2837 56 2257 
18 906 38 2777 57 Omi t t ed 
19 Omit ted 39 2737 58 5015-19 
20 740 40 2745 59 2585-7 

( 1-7 1822-8 41 2718 60 2385 2 1 l 8 Tempora ry 42 Tempoi-ary 61 332-353 2 1 l 9-19 1829-39 62 1076 
63 3447 
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67 4840 861 1 2477 Cont 43-5 2181 
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69 4951 88 4894 104 2889 
70 4757 89 3495 105 5638 
71 4834-6 90 Omi t ted 106 4898 
72 1066 91 2564 107 3130 
73 4299-4301 92 2493-G 108 2164 
74 4693 93 2493 109 1380 
75 3340 94 2505 110 Local 
76 403-4 95 5003 111 Omi t ted 
77 258 96 5006 112 Local 
78 1563 97 Omit ted 113 Tempora ry 

79 ] 1 5667 98 1610 114 2644 79 ] 2 5717 99 5137 115-119 Tempora ry 
l 1 2540 100 473 120 Local 

8 0 j 2 2542 101 1682-3 121 227 8 0 j 
3 2544 ç 1 2165, 2167 122 227 

81 1626 2 2166, 2169 123-143 Tempora ry 
82 5080 102- 3-5 2170-2 144 2643 
83 468 6 2168 
84 2906 7-15 2173-80 



ANALYSIS OF THE CODE 
BY TITLES AND CHAPTERS. 

PART FIRST. 
PUBLIC LAW. 

TITLE I. 

O F T H E SOVEREIGNTY AND JURISDICTION OF T H E STATE. AND T H E 

LEGISLATIVE DEPARTMENT. 
CHAPTER. 

1. Sovereignty and jurisdiction of the state 
2. General assembly 
3. Statutes 
4. Code and its operation 
5. Submission of constitutional amendments 

TITLE IL 
OF T H E EXECUTIVE DEPARTMENT. 

1. Governor 
2. Secretary of state. 
3. Auditor of state '... 
4. Treasurer of state 
5. Public printing and binding 
6. Custodian of public buildings 
7. Executive council 
8. Census 
9. Duties assigned to two or more officers, and general regulations 

TITLE III. 
OF THE JUDICIAL DEPARTMENT. 

1. Organization of the supreme court 
2. Clerk of the supreme court 
3. Attorney-general 
4. Supreme court reporter and reports 
5. District court 
6. Superior court 
7. General provisions 
8. Clerk of the district court 
9. County attorneys and their duties 

10. Attorneys and counselors 
11. Jurors 
12. Securities and investments 
13. Notaries public 
14. Commissioners in other states 
15. Administration of oaths 
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TITLE IV. 
O P COUNTY AND T O W N S H I P GOVERNMENT. 

CHAPTER. PAGE. 

1. Counties 216 
2. Board of supervisors 221 
3. County auditor 242 
4. County treasurer 244 
5. County recorder 248 
6. Sheriff 249 
7. Coroner 255 
8. County surveyor 258 
9. Duties of county officers 259 

10. Townships and township officers 260 
11. General regulations affecting counties and townships 267 

TITLE V. 
OF CITY AND TOWN GOVERNMENT. 

1. Incorporation 269 
2. Organization and officers 279 
3. Ordinances, courts and fines 289 
4. General powers 295 
5. Purchase and construction of water works 308 
6. Streets and public grounds 310 
7. Street improvements, sewers and special assessments 334 
8. Street improvement, and sewer bonds and certificates 350 
9. Park commissioners and board of public works 353 

10. Condemnation and purchase of land 359 
11. Taxation 360 
12. Bonds 366 
13. Plats 369 
14. Cities under special charter 378 

TITLE VI. 
O F ELECTIONS AND OFFICERS. 

1. Election of officers and their terms 402 
2. Registration of voters 404 
3. Elections 408 
4. Canvass of votes. 422 
5. Presidential electors 428 
6. Qualification for office 429 
7. Contesting elections 436 
8. Removal from office 443 
9. Suspension of state officers 444 

10. Vacancies in office 445 
11. Additional security and the discharge of sureties 448 
12. General provisions as to compensation 449 

TITLE VII. 
O F T H E REVENUE. 

1. Assessment of taxes 452 
2. Collection of taxes 496 
3. Security of the revenue 548 
4. Assessment and collection of collateral inheritance tax 550 



ANALYSIS. x.xvil 

TITLE VIII. 
OF ROADS, BRIDGES AND FERRD3S AND T H E DESTRUCTION O F THISTLES. 

CHAPTER. PAGE. 

L Establishment, alteration and vacation of roads 554 
2. Working roads , 569 
3. Ferries and bridges 582 

TITLE IX. 
OF CORPORATIONS. 

1. Corporations for pecuniary profit 587 
2. Corporations not for pecuniary profit 602 
3. Agricultural and Horticultural societies and Stock Breeders' associations and 

State Dairy associations 604 
4. Insurance other than life 609 
5. Mutual fire, tornado and hailstorm assessment insurance associations 630 
6. Life insurance companies 632 
7. Stipulated premium and assessment life insurance associations. 636 
8. Provisions applying to life insurance companies and associations 641 
9. Fraternal beneficiary societies, orders or associations 647 

10. Savings banks 650 
11. State banks 655 
12. Banks 657 
13. Building and loan associations 662 

TITLE X. 
OF INTERNAL IMPROVEMENTS. 

1. Mill dams and races 669 
2. Levees, drains, ditches and water courses 672 
3. Water power improvements 685 
4. Taking private property for works of internal improvement 686 
5. Construction and operation of railways 707 
6. Board of railroad commissioners 750 
7. Regulation of carrière by railway 753 
8. Telegraph and telephone lines 767 
9. Express companies 769 

TITLE XL 
OF T H E MILITIA. 

L Militia 770 

TITLE XII. 
OF T H E POLICE O F T H E STATE. 

1. Settlement and support of the poor 779 
2. Care of the insane 787 
3. Domestic animals 801 
4. Fences , 811 
5. Lost goods 815 
6. Intoxicating liquors 818 
7. Fire companies 865 
8. Bureau of labor statistics 866 
9. Mines and mining 869 

10. Geological survey 875 
11. Inspection of petroleum products 876 
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CHAPTER. PAGE. 

12. Inspect ion of passenger boats 878 
13. Dai ry commissioner and imi ta t ion da i ry products 879 
14. V e t e r i n a r y surgeon 883 
15. Care and propagat ion of fish and the protect ion of b i rds and game 889 
16. Board of hea l t h '. 884 
17. P r a c t i c e of medic ine , 893 
18. P r a c t i c e of pharmacy 896 
19. P r a c t i c e of dent i s t ry 900 
20. Soldiers ' home 902 
21. R e g e n t s and t rus tees of s ta te ins t i tu t ions 904 

TITLE XIII. 
OF EDUCATION. 

1. Supe r in t enden t of publ ic ins t ruc t ion 906 
2. Board of educat ional examiners 907 
3. S ta te univers i ty 909 
4. S ta te college of ag r i cu l tu re and mechanic a r t s 911 
5. Normal school 917 
6. Orphans ' home and home for des t i tu te ch i ld ren 918 
7. Ins t i tu t ion for feeble-minded ch i ld ren 920 
8. Indus t r i a l school 921 
9. College for t h e bl ind 924 

10. I ndus t r i a l home for t he bl ind 925 
11. School for t he deaf 926 
12. County h i g h schools 928 
13. County supe r in t enden t 929 
14. System of common schools 932 
15. Uniformity, purchase and loaning of toxt-books 963 
16. School fund , 965 
17. S ta te l ib ra ry and h is tor ica l collections 972 
18. S ta te his tor ical society 975 

PART SECOND. 
P R I V A T E L A W . 

TITLE XIV. 
OP RIGHTS OF PROPKRTY. 

1. R i g h t s of al iens 97T 
2. T i t l e in t he s ta te or county , 979 
3. Pe rpe tu i t i e s and gifts 981 
4. Transfer of personal proper ty 982 
5. Rea l es ta te 994 
6. Conveyance of r ea l es ta te 1000 
7. Occupying c la imants 1022 
8. Homestead 1025 
9. l a n d l o r d and t enan t 1046 

10. W a l l s in common 1052 
11. Easements in r ea l es ta te 1055-
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TITLE XV. 
OF TRADE AND COMMERCE. 

CHAPTER. PAGE. 

1. Weights, measures and inspection 1057 
2. Money of account and interest 1061 
3. Notes and bills , 1072 
4. Tender 1078 
5. Sureties 1081 
6. Private seals , 1083 
7. Assignments for creditors 1084 
8. Mechanics' liens 1097 
9. Limited partnership 1115 

10. Warehousemen, carriers, hotel keepers, livery-stable keepers and herders 1117 

TITLE XVI. 
OF T H E DOMESTIC RELATIONS. 

1. Marriage 1123 
2. Husband and wife 1125 
3. Divorce, annul] ing marriages and alimony 1135 
4. Minors 1147 
5. Guardianship of persons and property , 1149 
6. Master and apprentice , , „ 1163 
7. Adoption 1166 
8. Homes for the friendless 1167 

TITLE XVII. 
OF THE ESTATES OF DECEDENTS. 

1. Probate court 1169 
2. Wills and letters of administration., 1170 
3. Settlement of estates •. 1188 
4. Descent and distribution of intestate's property 1209 
5. Accounting and miscellaneous provisions 1224 

PART THIRD. 
CODE OF CIVIL PRACTICE. 

TITLE XVIII. 
PROCEDURE IN COURTS OF ORIGINAL JURISDICTION. 

1. Preliminary provisions 1233 
2. Limitation of actions 1243 
3. Parties to an action 1274 
4. Place of bringing action 1291 
5. Change of place of trial. 1299 
6. Manner of commencing actions , 1304 
7. Joinder of actions « . , . . 1327 
8. Pleading 1329 
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CHAPTER. PAGE. 

9. Trial and judgment 1397 
10. Judgment by confession 1516 
11. Offer to compromise 1519 
12. Receivers 1520 
13. Summary proceedings 1525 
14. Motions and orders 1526 
15. Security for costs 1528 
16. Costs 1529 

TITLE XIX. 
OP ATTACHMENTS, GARNISHMENT, EXECUTIONS, AND SUPPLEMENTARY PROCEEDINGS. 

1. Attachments 1537 
2. Garnishment 1563 
3. Executions 1578 
4. Proceedings auxiliary to execution 1624 

TITLE XX. 
OF PROCEDURE TO REVERSE, VACATE, OR MODIFY JUDGMENTS. 

1. Proceedings to reverse, vacate or modify judgments in the trial courts 1628 
2. Procedure in the supreme court 1635 
3. Certiorari 1707 

TITLE XXI. 
OF PROCEDURE IN PARTICULAR CASES. 

1. Actions of replevin 1712 
2. Actions for the recovery of real property 1722 
3. Action for forcible entry or detention of real property 1727 
4. Action to quiet title 1731 
5. Actions to establish disputed corners and boundaries 1734 
6. Partition 1737 
7. Foreclosure of mortgages 1743 
8. Actions for nuisance, waste and trespass 1756 
9. Actions to test official and corporate rights 1761 

10. Actions on official securities, fines and forfeitures 1764 
11. Actions of mandamus 1765 
12. Injunctions 1770 
13. Submitting controversies without action or in action 1784 
14. Arbitration 1785 
15. Actions against boats or rafts 1790 
16. Habeas corpus 1792 
17. Contempts 1798 
18. Changing names 1802 

TITLE XXII. 
OF JUSTICES OF THE PEACE AND THEIR COURTS. 

1. Justices of the peace and their courts 1803 

TITLE XXIII 
OF EVIDENCE. 

1. General principes of evidence 1830 
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PART FOURTH. 
CODE OF CRIMINAL PROCEDURE. 

TITLE XXIV. 
OF CRIMES AND PUNISHMENTS. 

CHArrER. PAGE. 

1. Offenses against the sovereignty of the state 1879 
2. Offenses against the lives and persons of individuals 1879 
3. Offenses against property 1898 
4. Malicious mischief and trespass 1904 
P. Larceny and receiving stolen goods 1910 
6. Forgery and counterfeiting 1922 
7. Offenses against public justice 1927 
8. Offenses against rights of suffrage 1935 
9. Offenses against chastity, morality and decency 1938 

10. Offenses against public health 1950 
11. Offenses against public policy 1954 
12. Offenses against public peace 1959 
13. Cheating by false pretenses, gross frauds and conspiracy 1962 
14. Nuisances, and abatement thereof 1971 
15. Libel 1974 

TITLE XXV. 
OF CRIMINAL PROCEDURE. 

1. Public offenses 1976 
2. Magistrates and peace officers and their powers 1976 
3. Prevention of offenses by resistance 1977 
4. Security to keep the peace 1977 
5. Vagrants 1980 
6. Resistance to process and suppression of riots 1982 
7. Local jurisdiction of public offenses 1983 
8. Time of commencing criminal actions 1985 
9. Fugitives from justice 1986 

10. Preliminary information and warrants of arrest 1989 
11. Arrests 1991 
12. Preliminary examinations 1995 
13. Impaneling the grand jury 1999 
14. Duties of the grand jury 2004 
15. Finding and presentation of indictment 2007 
16. Indictment 2011 
17. Process upon an indictment 2026 
18. Arraignment of the defendant 2027 
19. Setting aside the indictment • 2030 
20. Pleading by the defendant 2034 
21. Change of place of trial in criminal cases 2039 
22. The trial jury 2043 
23. Challenging the jury 2043 
24. Trial to a jury 2047 
25. Jury after submission 2066 
26. Verdict 2067 
27. Exceptions 2072 
28. New trial 2074 
29. Arrest of judgment 2078 
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CHAPTER. PAGE. 

30. Judgment 2079 
31. Execution 2083 
32. Appeals 2084 
33. Impeachment 2092 
34. Evidence and witnesses \ . . . 2094 
35. Bail 2108 
36. Lien and release of bail 2111 
37. Forfeiture of bail 2112 
38. Recommitment of the defendant after bail 2114 
39. Deposit of money instead of bail 2115 
40. Surrender of the defendant 2116 
41. Lien of judgments and stay of executions 2117 
42. Liberation of poor convicts 2117 
4C. Dismissal of criminal actions 2118 
44. Insanity of a defendant 2119 
45. Search warrants and proceedings thereon 2128 
46. Property stolen or embezzled 2122. 
47. Proceedings and trials before justices of the peace 2123 
48. Compromising certain offenses by leave of the court 2131 
49. Pardons and the remission of fines and forfeitures 2132 
50. Illegitimate children 2133 

TITLE XXVI. 
OF THE DISCIPLINE AND GOVERNMENT OF J A I L S AND P E N I T E N T I A R I E S , 

1. Jails 2130 
2. Penitentiaries 2139 

ABBREVIATIONS. 

C'51 Code of 1851. 
C'73 Code of 1873. 
Ch Chapter. 
Const Constitution. 
Et seq. (in index) And sections following. 
Fed ' Federal Reporter. 
G. A General Assembly. 
G. Gr George Greene's Iowa Reports. 
Ibid Same reference. 
Mor Morris' Iowa Report. 
N. W Northwestern Reporter. 
U or Par Paragraph. 
R. or Rev Revision of 1860. 
R. S. or Rev. Stat Revised Statutes of 1843. 
R. (in index) Indicates section of Rules of Supreme Court. 
S. C Same case. 
i or Sec Section. 

Volumes of the regular series of Iowa Reports are referred to by giving the numbers 
of the volume and page separated by a dash (-). 



A TABLE OF 

CORRESPONDING SECTIONS. 
Showing the sections of the Code of 1897 which correspond in subject matter with the 

consecutive sections of the Code of 1873. 

CODB OF C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F 
'73 '97 '73 '97 '73. '97. '73. '97. 

1-11 1-11 163 226 301-2 420-1 412-4 580-2 
12 12,13 164 228 303 422-4 415 2568 

13-27 17-31 165-6 232-3 304 Repealed 416 2571 
28,29 32 167,8 234 305 440 417, 8 2568 
30-45 33-48 169-172 235-8 306 549 419 2573 
46-48 49 173,4 239 307-8 441-2 420 2571 
49-53 50-54 175 240 309 443,4 421 599 

54 Omitted 176,7 242 310-317 446-453 422 600-1 
55 60 178-9 243-4 318 454,897,1006 423-4 602-3 

56,57 61 180 Superseded 319 455,897,1006 425 602 
58-60 62-64 181-3 245-7 320-4 470-4 426-9 617-620 

61 66 184 Abolished 325 476 430-2 610-2 
62-63 6 8 6 9 185,6 248 326 477,545 433 613, 614 

64 126 187-192 281-6 327 482 434-8 632-5 
65 67 193 Repealed 328 483,4 439 637 

66-74 89-97 194 287 329-331 485-7 440 4 622-6 
75-82 101-108 195 Repealed 332,3 488 445, 6 627 
83-93 72-82 196,7 288 334 489 447, 8 604 

94-110 f Sup ' rs 'd 'd 
X 117-144 

198-201 289-292 335 494 449 605, 6 94-110 f Sup ' rs 'd 'd 
X 117-144 202 Obsolete 336 493 450 605, 609 

111 155 203-4 293-4 337 499 451-2 607-8 
112,113 171 205-210 Repealed 338-341 500-3 453 606 

114 171,172,174 211-224 . . . . 317-330 342-3 546-7 454 668, 695 
115 171 225,6 331 344-7 504-7 455 695 
116 174,175 227-9 332-4 348 4062 f695-6,702, 

117-8 173-4 230-3 345-8 349,350 513 456 J 704-5,714, 
119 156 234 335 351-2 514, 5 456 1 717,755, 

120 f 147.157, 
X 167,170 

235 Omitted 353-5 517-9 I 769 120 f 147.157, 
X 167,170 236 336 356 520, 530 457 711 

121 165,166,167 237 / Sup ' r s 'd 'd 
X 337 

357, 8 520 458 697 
122 168 237 / Sup ' r s 'd 'd 

X 337 359-364 521-6 459 706, 7 
123,124 178 238 337 365 520 460 703 

125 Omitted 239 341 366-8 527-9 461 f 727, 894, 
\ 953, 1005 126 179 240 338 369, 370 534 461 f 727, 894, 
\ 953, 1005 

127 185 241 339,342 371-8 535-542 462 700 
128 180 242-3 343-4 379 551 463 /700 ,702-3 , 

X 708, 754 
f 751, 756, 

129,130, 
131 Omitted 244 

245 
335 
353 

380 
381-7 

Omitted 
553-9 

463 /700 ,702-3 , 
X 708, 754 
f 751, 756, 

132 184 246-250 355-9 388 Omitted 464 \ 767, 880, 
133 192 251-5 364-8 389 1073 (. 969, 999 

132-7 Repealed 256,7 369 f 565, 647- f 751, 782, 
138 202 258-266 373-381 390 1 650, 661, 465 \ 791, 794, 
139 193 267-276 383-392 390 I 674,1185, I 969 

140-5 195-200 277 393,2942 I 1272 466 /779 ,792-3 , 
X 818 146,9 204 278 393 391 566 

466 /779 ,792-3 , 
X 818 

150-1 208-9 279-287 394-402 392 576 467 780 
152,3 210 288 396 393-4 574-5 468 777 

154 213 289-290 403-4 395 576 469 / 785-790, 
X 884, 1002 155-7 Repealed 291-3 406-8 396 393, 576 

469 / 785-790, 
X 884, 1002 

158-9 214-5 294-8 410-414 397 577 47C / 880, 883, 
\X 999, 1001 360 Repealed 299 410 398, S 579 

47C / 880, 883, 
\X 999, 1001 

161,2 225 300 415 400-411 Obsolete 471 1 720, 955 
(xxiv-1) 



xxiv-2 TABLE OF CORRESPONDING SECTIONS. 

C O D E O F C O D E O F C O D E OF C O D E O E C O D E O F C O D E O F C O D E O F C O D E O F 
'73. '97. '73 . '97. •73. '97. '73. '97. 

472 720, 723 532 /648,651-2, 
X 660, 666 

647 1162 f87,99,116, 
473 720, 725 

532 /648,651-2, 
X 660, 666 648 1167 770 298, 481, 

474 722 533 662,673,946 649 1158 770 ' 491, 496, 

475 /724-5 ,894, 
\ 1005 

534 651-2, 658 650-2 1159-61 L 510, 2621 475 /724-5 ,894, 
\ 1005 535 / 647, 652, 

X 660, 666 
653-5 1163-5 771 / 481, 491, 

X 496, 510 476, 7 884, 1002 535 / 647, 652, 
X 660, 666 656 1167 771 / 481, 491, 

X 496, 510 

478 f 840, 975, 
I 982, 984 

536 662, 673, 946 657 1165 772-5 1280-3 478 f 840, 975, 
I 982, 984 f 652, 658, 658 1166, 7 776 /87 ,99 ,116 , 

X 1284 479 986 537 \ 662, 664, 659, 660 1173 776 /87 ,99 ,116 , 
X 1284 

480 698 I 754 661 1144 777 /87 ,99 ,116 , 
\1285 481 975, 982 538 733, 957 ( 1149-50, 777 /87 ,99 ,116 , 
\1285 

482 680, 947 539 734, 3234 662 ) 1151, 778 /87 ,99 ,116 , 
11286 483-4 693-4 540,1 3234 ( 1157-8 778 /87 ,99 ,116 , 
11286 

485 73S f 656, 668, 663 1161-63 779-780 1287-8 
486 950, 3447 542 \ 688, 689, 664 1169-70 781 1266, 1276 
487 891-3 I 690, 735 665 1168, 1174 782 1268 
488 899 543 688 666, 7 1174 783 1272 
489 681-3 544 671, 946 668-671 1175-8 784 1265 
490 688, 943 545 688, 690 672 Omitted 785 1274, 1276 
491 677-944 546 691-2 673 1179 786 1275 
492 686 547 658, 670, 945 674 1182, 3 787 1273 
493 668, 683 548-550 1047-9 675 1180, 1 788 1267 
494 684, 793 551 Omitted 676 1180 789 1278-9 

495 / 636, 887, 
X 902, 1014 

552 593 677 1188 790 1269 495 / 636, 887, 
X 902, 1014 553,4 594 678 1184, 5 791-3 1171 

496 887 555-8 595-8 679 1187 794, 5 1272, 1278 
497 Omit ted 559 914 680 1188, 9 796 888, 1303 
498 902-1014 560 915, 917 681-2 1190-1 797 1304 
499 889 561 917 683-4 1196-7 798 Omit ted 
500 898, 1007 562 Omitted 685 1177-9 799 Repealed 
501 642, 1090 563 918 686 1177, 1266 800-2 1307-9 
502 1146 564-6 919 687 1177 803 1312 
503 1145, 6 567-570 921-4 688 Omitted 804 1314 

504 /1180,1183, 
X 1185,1266 

571-2 929-930 689 1192 805 1316, 1353 504 /1180,1183, 
X 1185,1266 573-583 1057-67 690 1193, 1195 806 1317 

505 669 584-6 Repealed 691 1194 807 1333 
506 658, 691, 2 587-590 1070-3 692-717 1198-1223 808 1342 

507, 8 638 591 1074, 5 718 1198 809 1344 
509 639, 640 592, 3 1073 719-723 1224 8 810 1334 
510 640 594-602 Repealed 724 1212 811 Omit ted 

511 / 6 4 3 , 645-6 
X 649, 668 

603 1090 725-8 1229-32 812 1321-2,1350 511 / 6 4 3 , 645-6 
X 649, 668 604 1092 729 1250 813-4 1310-11 

512 658, 9 605 1090 730 1198 815-7 1318-20 
513 1277 606-8 1093 731-6 1233-8 818-820 1322 

( 649, 655, 609-611 1094-6 737 1198 821 1360, 1364 
514 ] 668, 1180, 612 1126, 7 738-744 1239-45 822 1352 

( 1183, 1185 613 1128 745-7 1250-2 823 1354, 1357 

515 /651-2 ,662, 
X 673, 946 

614 1130 748 1254 824 1355 515 /651-2 ,662, 
X 673, 946 615 1132 749-750 1252-3 825 1365, 6 

516 1258 616 Superseded 751 1255 826 1353 
517 648, 695 617 1177 752 1256, 7 827 1367 
518 643, 658 618 Repealed 753 1257 828 1369 

519 / 658. 670, 
X 677, 945 

619, 620 1115 754, 5 1254 829, 830 1370 519 / 658. 670, 
X 677, 945 621 1116 756 1256 831 1371, 1373 

520 641 622 1138 757 1252 832 1375 
521 643-6 623 1138-9, 1170 758 1257 833 1377 
522 651, 659,668 624, 5 Superseded 759 1259 834 1378, 9 
523 668, 676, 695 626 1138 760, 1 1261 835 1380 

524 / 655, 668, 
X 676, 695 

627 1140 762-4 1262-4 836 1382 524 / 655, 668, 
X 676, 695 628 1144 765 1260 837 1014, 1383 

525 / 664, 668, 
X 716, 751 

629 1145 f 207, 298, 838 1383 525 / 664, 668, 
X 716, 751 630 1142 766 I 481, 491, 839 1014, 1383 

526 696, 717 631 1146 766 1 496. 510, 840-5 1384-9 

527 / 751. 753, 
X 757, 792 

632 1149, 1169 [1186, 2621 846 987, 1390 527 / 751. 753, 
X 757, 792 633-7 1147-51 f 298, 481, 847-850 1392-5 

528 / 655, 668, 
1 676, 718 

638 1170 767 \ 491, 496, 851-5 1398-1402 528 / 655, 668, 
1 676, 718 639 1152 (. 510, 2621 856 Omitted 

529 719 640-2 1154-6 f 298, 481, 857 1403, 1406 

530 /1272,1276, 
X 1278 

643, 4 1169 768 \ 491, 496, 858 1406 530 /1272,1276, 
X 1278 645 1157 (. 510 859-863 1407-11 

531 645-658 646 1153 769 510 8641 987, 1412 



TABLE OF CORRESPONDING SECTIONS. xxiv-8 

C O D E OF C O D E OF C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F 
'73 . '97. '73 . '97. '73. '97. '73. '97, 

865 1400,1413-14 1092 1642 1255, 6 2010 1451 445 
866 1413-14 1093-4 1645-6 1257-9 2011-13 1452 2314, 2316 
867 1405 1095-6 1642-3 1260-5 2015-20 1453 2311 

868-871 1415-18 1097-9 1647-9 1266-7 2021 1454-5 2317-18 
872-4 1419 1100 1642 1268-9 2022-3 1456 2321 
875-7 1422-4 1101 1643, 3270 1270 Omitted 1457-63 Repealed 

878 1426 1102 1650 1271-2 2024-5 1464-6 2321-3 
879 1414 1103-4 1653-4 1273-9 2034-40 1467 Omitted 
880 1421 1105 Repealed 1280-2 2143 1468 2324 
881 1420 1106-13 1655-62 1283-7 2041-5 1469-70 Omitted 

882-9 1427-34 1114 2448 1288 2054 1471-2 2326 
890 1436 1115-16 1663-4 1289 2055, 6 1473 2329 

891-6 1438-43 1117-21 1669-73 1290 2059 1474-5 2327-8 
897 1444-5 1122 1684-5,1687 1291 Omitted 1476 2330 
898 Omitted 1123 1686, 1688 1292-6 2103, 2125 1477-8 2331-2 
899 1446 1124 1691-3 1297-9 2127 1479-85 2334-40 

900 / Sup'rs 'd 'd 
X 1435 

1125-31 1694-1700 1300-3 2066-9 1486 2333 900 / Sup'rs 'd 'd 
X 1435 1132 1709-11 1304 2128 1487-8 2348 

901-5 1447-51 1133-4 1712-13 1305 2076 1489-90 2355-6 
906-7 1347-8 1135-7 1701-3 1306-7 2070-1 1491 2358 

908-914 1453-9 1138 1704, 5 1308-9 2074-5 1492 2356 
915 Repealed 1139 1706, 7 1310-16 Omitted 1493 2358 

916-919 1460-3 1140 1689 1317 1334 1494 2355 
920-5 1482-7 1141 1714 1318 1334-5, 1357 1495 2355, 2357 
926-8 1488 1142 1718 1319-22 1336-9 1496 2356, 2358 

929, 930 1489 1143 1717 1323 Omitted 1497 Superseded 
931-940 1490-9 1144 1721-3 1324-9 2158-63 1498 Omitted 

941 1498 1145 1725 1330-1 2216-17 1499 2361-2 
942, 3 1499 1146 f 1716, 

I 1724,1726 
1332 2250 1500 2363 

944, 5 1500 1146 f 1716, 
I 1724,1726 1333 2218, 2251 1501-2 2364 

946-953 1501-8 1147 1747-8, 1751 1334-42 2219 1503 2356 
954 Repealed 1148 1749 1343-8 2220 1504-5 236S-6 

955-6 1510-11 1149-50 1731-2 1349-51 2221-3 1506 Omitted 
957, 8 1512 1151 1733, 4 1352, 3 2224 1507 2367 

959-966 1513-20 1152 1735 1354-8 2225-9 1508 2355 
967, 8 1521 1153 1752 1359-60 2228 1509 2371 

969-970 1528-9 1154-5 1736-7 1361-4 2230-3 1510 2374 
971 1528 1156 1753 1365 2234, 5 1511 2377 

972-6 1539-43 1157-8 1719-20 1366 2235 1512-22 2371-81 
977, 8 1545 1159 1690 1367-74 2236-43 1523 2382, 2408 

979-995 1546-62 1160 f1759, 1762, 
11764-5 

1375-7 2244 1524 Repealed 
996-8 1566-8 1160 f1759, 1762, 

11764-5 1378 3234 1525 2383 
999 Omitted 1161-3 1768-70 1379-80 2245-6 1526-38 Repealed 

1000 1569 1164 1772 1381 2247, 2249 1539 2403 
1001-10 1572 81 1165 1808 1382 2248 1540 / 2382-3, 

\ 2425 , 2430 1011, 12 1589 1166 1800 1383 2253,2609-11 
1540 / 2382-3, 

\ 2425 , 2430 
1013-26 1590-1603 1167 1773, 1799 1384 2254,2617-18 1541 2382 
1027, 8 1604 1168 1799 1385 2255 1542 I 2382-3, 

( 2427, 2430 1029-30 1605-6 1169-76 1774-81 1386 2255, 2616 
1542 I 2382-3, 

( 2427, 2430 
1031-37 1582-8 1177-8 1801-2 1387 189, 2903 1543 I 2384,2405, 

( 2408, 2430 
1038-57 f Sup'rs 'd 'd 

\ 2167-2214 
1179 1806 1388 189 

1543 I 2384,2405, 
( 2408, 2430 

1038-57 f Sup'rs 'd 'd 
\ 2167-2214 1180-1 1803-4 1389-92 2256-9 1544-7 2413-16 

1058 1607 1182 1805, 3313 1393 2258 1548 2402 
1059-61 1609-11 1183 1818 1394 2260 1549 2424 
1062, 3 1613 1184 1891 1395, 6 2261 1550 2423 

1064-5 1614-15 1185, 6 1898 1397-1401 2262-6 1551 2428 
1066, 7 1617 1187 1902 1402-9 2270-7 1552 2422 

1068 1616 1188, 9 1921 1410 2309 1553 2419, 2439 
1069 1618 1190-2 1922-4 1411-13 2278-80 1554 2382, 2431 
1070 1643-4 1193 1925, 1930 1414 ( Sup ' r s 'd 'd 

j 5544, 5709 
1555 2382 

1071 1620 1194-1213 1926-45 1414 ( Sup ' r s 'd 'd 
j 5544, 5709 1556-7 2417-18 

1072, 3 1621 1214 1946-8 1415, 16 2307 1558 2422 
1074, 5 1622, 3 1215 1947 1417-39 2281-2303 1559 2395 

1076-8 1624-6 1216 1946-8 1440 2307 1560-6 2462-8 
1079-82 1628-31 1217-26 Superseded 1441 2299 1567-9 Repealed 
1083, 4 1632 1227 1961 1442-5 2304-7 1570-1 1872-3 

1085-7 1633-5 1228-35 1967-74 1446 2314 1572 1877 
1088 1608 1236-43 1990-7 1447 2312 1573-6 Omitted 
1089 1636 1244 1999 1448 2313-15 1577 2622-3 
1090 1619 1245 1999-2000 1449 2313 1578 2621 
1091 1642, 3 1246-54 2001-9 1450 444 . 2311 1579 2624 



xxiv-4 TABLE OF CORRESPONDING SECTIONS. 

C O D E OF C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F 
'73. '97 '73 . '97. '73. '97. ' 73 . '97. 

1580 Repealed 1668 2617 1752 2758 1845 2840 
1581 2624 1669-71 2714 1753-5 2785 1846 2840-1 

1582-3 2625 1672 2715 1756 2781-2 1847 2840 
1584 2622, 2626 1673 2714 1757 2778 1848 Obsolete 

1585, 6 2640 1674 Omitted 1758 2788 184S 2842 

1587 /2609,2616, 
\2635 

1675 2718 1759-60 2789 1850 2844 1587 /2609,2616, 
\2635 1676 2614, 2718 1761-2 j Modified 

i 2773 
1851-2 2843 

1588 2610-11 1677 2717 
1761-2 j Modified 

i 2773 1853 2845 
1589 2640 1678 2716 1763 2749 1854-5 2846 
1590 2635 1679 2718 1764 2805 1856-8 2843 
1591 2642 1680 2715 1765 2734 1859-60 2848 
1592 2635-6 1681-3 Repealed 1766 2734, 6 1861-3 2849 
1593 /2612,2635, 

12637 
1684 Superseded 1767 2737 1864 2850 1593 /2612,2635, 

12637 1685 2609, 2723 1768 2735-6 1865 Repealed 
1594-5 2637 1686 2616, 2723 1769 2738, 2773 1866 2851 

1596 2635 1687 2615, 2723 1770 2734 1867 2853 
1597-8 2639 1688-9 2724 1771 2737, 2739 1868-9 2850 

1599 2638 1690 2723 1772 2739 1870-1 2851-2 
1600-1 2641 1691 Omitted 1773 2741 1872-4 2854 

1602 / 2617, 18, 
\ 2641 

1692 2727 1774 2735 1875 2850 1602 / 2617, 18, 
\ 2641 1693 2618 1775 2739 1876-7 2853 

1603 2613 1694-6 2725-7 1776 2742 1878 2857 
1604 2609, 2645-6 1697-8 2728 1777 2767, 2806 1879-80 2852 
1605 2610-11 1699 2728-9 1778 2753, 2806 1881-2 2855 
1606 2616, 2647 1700 2729 1779 1401, 2807 1883 2856 
1607 2615 1701 2728 1780 2806-7 1884 2855 
1608 2617 1702-3 2730 1781 2808 1885-6 2858 

1609-10 2650 1704 2729 1782 2762, 2808 1887-8 2859 
1611-13 2651-3 1705 2730-1 1783 2809 1889 2861 

1614 2654-5 1706 2731 1784-5 2810 1890 2858, 2860-1 
1615 2612, 2655 1707 8 2733 1786 2822 1891 2861 
1616 Repealed 1709 2732 1787 2811 1892-3 2862 
1617 Superseded 1710 2731 1788 Obsolete 1894-7 2863-6 
1618 2672 1711 2729 1789 2751, 2754 1898 Repealed 
1619 2649 1712 2731 1790 2758 1899 2867 
1620 2673 1713 2743. 2790 1791 2770 1900-2 2882-4 
1621 2648 1714 Omitted 1792 Omitted 1903 2883 
1622 Superseded 1715 2802 1793 2803 1904-7 2885-8 
1623 2609-11,2683 1716 2743-4 1794-5 2804 1908-9 Repealed 
1624 2616,2683-4 1717 2746, 2749 1796 2801 1910-13 2894-7 
1625 2613, 2617 1718 2751 1797-8 2791-2 1914-16 2898-9 

1626 / Modified 
I 2617 

1719 2746, 2751 1799 551 1917-18 2899 1626 / Modified 
I 2617 1720 2752 1800 1 2794 1919 2898-9 

1627 2612 1721 ( 2752,2757, 
(2760 

1802 2745, 2795 1920-1 2901-2 
1628 2684 

1721 ( 2752,2757, 
(2760 1803 j Sup ' rs 'd 'd 

( 2795 
1922-5 2905-8 

1629 2683 1722 2757 1803 j Sup ' rs 'd 'd 
( 2795 1926-42 2910-26 

1630 2614, 2691 1723 2778-9 1804 2796 1943-6 2935-8 
1631 2691 1724 2773 1805 Omitted 1947 2941 
1632 2683 1725 2774, 2801 1806 I Sup ' r s 'd 'd 

( 2823 
1948-51 2927-30 

1633 Obsolete 1726 2776 1806 I Sup ' r s 'd 'd 
( 2823 1952 2932 

1634 2688, 2690 1727 2773 1807 2749 1953 2934 
1635-7 2686 1728 / Modified 

\ 2829 
1808 2754 1954 2933 

1638-41 2687 1728 / Modified 
\ 2829 1809-10 Omitted 1955-6 2942-3 

1642 Obsolete 1729 2783 1811 2799 1957-63 2947-53 
1643 2702 1730 2771-2 1812 Omitted 1964-5 2955-6 
1644 2609-11,2702 1731 2760 1813 2780 1966-8 Omitted 
1645 2612,2702 1732-3 2780 1814 Omitted 1969-70 2957-S 
1646 2617 1734-5 2781-2 1815-20 2800 1971-2 2961 
1647 2616, 2702-3 1736 2766 1821 2812 1973 2962 
1648 2706 1737 2772 1822 2763, 2812 1974-5 2t63 

1649-50 2704-5 1738 ( 2771, 2780, 
(2801, 2806 

1823 2767, 2813 1976 2964 
1651-2 2707 1738 ( 2771, 2780, 

(2801, 2806 1824 2768 1977-8 2965 
1653-8 2708 1739 2759, 2762 1825-6 2814 1979-81 2966 

1659 2709 1740 2759 1827-8 2815-16 1982-3 2967 
1660-1 2711 1741 2761 1829-31 2818 1984-91 2968-75 

• 1662 2710 1742 2763 1832-4 2819 1992-3 2976 
1663 2712 1743 2761 1835-6 2820 1994-5 2977 
1664 2609-11,2714 1744-5 2765 1837-8 2838-9 1996-7 2978 
1665 2613 1746 2822 1839-40 2838 1998-9 2979 
1666 2714 1747-50 2768 1841 2808, 2839 2000-1 2981 
1667 2615 1751 2769 1842-4 2847 2002-3 2982 



TABLE OF CORRESPONDING SECTIONS. xxiv-5 

C O D E OF C O D E O F C O D E O F C O D B O F C O D E O F C O D E O F C O D E O F C O D E O F 
7 3 . '97. '73. '97. 7 3 . '97. 7 3 . '97. 

2004-5 2983 2171 3129 2373-4 3311 2636 8 3552-4 
2006-7 2984-5 2172 3126 2375 3314 2639 3551 

2008 2985, 3377 2173 3126, 3129 2376 3310 2640, 1 3555 
2009-13 2986-90 2174 3126 2377 3314 2642 3556 
2014-16 2991 2175 3128 2378 3311 2643-5 3557 
2017-23 2992-8 2176 3127 2379-86 3315-22 2646-51 3559-64 
202-1-6 2999 2177-8 3130 2387-8 3323 2652-4 3565 

2027-35 3000-8 2179-84 3131-6 2389 3324 2655-2708 3566-3619 
2036 Omitted 2185-6 3139-40 2390-1 3325 2709 Obsolete 
2037 3009 2187-8 3141 2392-5 3326 2710-13 3620-3 

2038-9 3010 2189-90 3142 2396-7 3328 2714-18 3625-9 
2040-1 3011 2191-4 3143-6 2398 3329 2719 3618 
2042-3 3012 2195-6 3147 2399,2400 3330 2720-42 3630-52 
2044-5 3013 2197 3146, 4630 2401-2 3332-3 2743-6 3654-7 
2046-7 3014 2198-2201 3148-51 2403-4 3334 2747-60 3661-74 

2048-52 3015-19 2202-48 3153-99 2405-11 3335-41 2761-71 3676-86 
2053-5 3020 2249 3193 2412 3393 2772 3687-8 

2056 3021 2250 3200 2413-17 3342-6 2773-4 3689-90 
2057-8 3022 2251-2 3201 2418-19 3347 2775 Superseded 

2059-60 3023 2253-8 3202-7 2420-3 3348-51 2776-7 3691-2 
2061 3024 2259-60 3208 2424 3350 2778-86 3699-3708 

2062-3 3025 2261-3 3209-11 2425 3352 2787 3707-8 
2064-5 3026-7 2264-5 3212 2426-7 3353 2788-99 3708-19 
2066-7 3028 2266-73 3213-20 2428-42 3354-68 2800-1 3720 
2068-9 3029-30 2274-9 3223-8 2443-4 3369 2802-28 3721-47 
2070-1 3031 2280-1 3229 2445-7 3370-2 2829 Omitted 
2072-3 3032 2282 3230 2448-9 3373 2830-8 3748-56 

2074 3033 2283-4 3231 2450-2 3374-6 2839 Omitted 
2075-6 3037 2285-6 3232-3 2453-4 3378 2840-1 3762-3 

2077-31 3038-42 2287 3235 2455-9 3379-83 2842 3757, 3760 
2082-3 3043 2288-9 3236 2460-4 3387-91 2843 3761 
2084-8 3044-8 2290-3 3237-40 2465 3384 2844-9 3764-9 

2089-91 3049 2294-5 3241 2466-7 3385 2850 3758, 3770 
2092 3050 2296 3249 2468 Omitted 2851-8 3771-8 

2093-7 3052-6 2297 3242 2469 3394 2859 3757 
2098-9 3057 2298 3243 2470-1 3395 2860-4 3780-4 

2100 3058 2299 3243,3249 2472-8 3396-3402 2865-6 3785 
2101-2 3059 2300 3245 2479-80 3403 2867-82 3786-3801 

2103 3060 2301-2 3246 2481-4 3404-7 2883-4 3802 
2104 3062 2303 3247 2485-6 3408 2885 3803 
2105 3061 2304 3249 2487-8 3409 2886-2905 3805-24 

2106-7 3063 2305 3248 2489-93 3410-14 2906-48 3826-68 
2108-14 3064-70 2306 3244 2494-5 3415 2949-56 3876-83 
2115-6 3071 2307-11 3250-4 2496 3416 2957-8 3884 

2117-19 3772 4 2312 225 2497-8 3417 2959-61 3885-7 
2120-1 3076-7 2313-14 3261-2 2499,2500 3418 2962-6 3889-93 
2122-7 3079-84 2315-16 Repealed 2501-2 3419 f 3894, 

2128 3085-6 2317-21 3263-7 2503 Omitted 2967 i 3896-8, 
2129-30 30h8-9 2322-6 3270-4 2504 3424 (. 3900 

2131 3093 2327-8 3275 2505-6 3425 2968 3901 
2132 Repealed 2329-30 3276 2507-11 3426-30 2969 3898 
2133 3094 2331 3277 2512 Omitted 2970 3822 

2134-6 Repealed 2332-3 3278 2513-25 3431-43 2971-2 3902-3 
2137 3092 2334-5 3279 2526 3313, 3344 2973-4 3904 
2138 3100 2336-7 3280-1 2527-37 3445-55 2975 3935, 3947 
2139 3095 2338-9 3282 2538 Obsolete 2976-8 3936-8 
2140 3090, 3095 2340-1 3283-4 2539-41 3456-8 2979 3935 
2141 3095 2342 3286 2542 2637, 2852 2980 3939 
2142 3098 2343-4 3287 2543-4 3459 2981 3935, 3940 
2143 Repealed 2345-53 3288-96 2545-65 3460-80 2982-3 3941-2 
2144 3096 2354-5 3297 2566-8 3482-4 2984-5 3943 
2145 3101 2356 3298 2S69 3481 2986 3944, 3946 
2146 3097 2357-8 3299 2570-2609 3485-3524 2987-8 3945-6 

2147-9 3106 2359-61 3300 2610-11 3528-9 2989-93 3949-53 
2150-4 3108 2362 1805, 3301 2612-14 3531-3 2994-3014 3907-27 
2155-6 3109 2363 3301 2615 3526 3015 3930 

2157-60 3110-13 2364-7 3302-5 2616 3525 3016 3928 
2161-2 3114 2368-9 3306 2617 3527 3017 3888 

2163 3115 2370 3310 2618-21 3534-7 3018 3929 
2164-5 3116 2371 3312 2622-3 3538 3019-20 3931-2 

2166-70 3117-21 2372 1805, 3313 2624-35 3539-50 3021 3878, 3933 



xiiv-6 TABLE OF CORRESPONDING SECTIONS. 

CODE OF C O D E OF C O D E O F C O D E O F C O D E O F C O D E O F C O D E OF C O D E OF 
' 73 . '97. '73. 1 •97. •73. '97. '73 . '97. 

3022 3899 3211-13 4150-2 3689-90 4673 3799 531 
3023 3934 3214 4115 3691-3700 4674-83 3800 543 
3024 4579 3215-28 4153-66 3701-2 4634-5 3801 382 
3025 3955 3229 4167,76 3703 Obsolete 3802-3 3035-6 

3026-9 3954-7 3230-3 4168-71 3704-15 4636-47 3804-6 4597-9 
3030 Omitted 3234-5 4172 3716-19 4649-52 3807 511 

3031-8 3958-65 3236-69 4173-4206 3720 954,4653 3808 590 
3039 3966-7 3270-2 4207 3721 4684,4637 3809 591, 2335 
3040 3779, 3956-7 3273-5 4223-5 3722 4685,4687-8 3810 592 
3041 3966-7 3276 4227 3723 4685 3811 354, 4593 
3042 3779, 3966-7 3277-97 4240-60 3724 4686 3812 3872 

3043-7 3968-72 3298-9 4262-3 3725-6 4690 1 3813 1290 
3048 4007 3300 6 4265-71 3727 4689 3814 4661 

3049-54 3973-8 3307-12 4273-8 3728 4692 3815-16 4595-6 
3055-7 3991-3 3313 4280 3729 Omitted 3817 4663 

3058 Omitted 3314-15 4281 3730 4688, 4698 3818 5492 
3059-70 3994-4005 3316-18 4282-4 3731-2 4696 3819-20 1291-2 

3071 3966, 4006 3319-22 4287-90 3733 4697 3821 2349 
3072 4008, 4017 3323 4292 3734 4694 3822 2325, 2349 
3073 4012 3324 4291 3735-6 4699-4700 3823 2325 
3074 4011 3325-30 4293-8 3737 /4695,4700, 

\4705 
3824 1527 

3075-8 4013-16 3331-5 4302-6 3737 /4695,4700, 
\4705 3825 6 2309-10 

3079 4023 3336 Omitted 3738 4704 3827 1172 
3080 4024, 4026 3337-8 4307-8 3739 4707 3828 3152 

3081-5 4027-31 3339-41 4309 3740 4706 3829 2428, 5314 
3086 4042 3342-95 4310-63 3741 4708 3830-1 5314 
3087 4025 3396 4364-5 3742 4703 3832 1293 

3088-94 4032-8 3397-3425 4366-94 3743-4 4709-10 3833 1419 
3095-6 4039 3426-44 4396-4414 3745-6 4718 3834 3873 

3097 4040 3445 4402 3747-9 4719-21 3835 4715 
3098-9 4043 3446 4415 3750 4723 3836-8 1294-6 

3100 4041 3447 4402 3751 4711-12 3839 Omitted 
3101 4044 3448-90 4416-58 3752-3 4713-14 3840 1297 
3102 4045 3491 3510 4460-79 3754 4717 3841 5354 
3103 4045-6 3511-12 4480 3755 65 3842 1298-9 

3104-5 4046-7 3513-14 4481-2 3756 85-87 3843 1300 
3106 4050-1 3515-34 4484-4503 3757 98-100 3844 468 
3107 4048 3535-73 4505 43 3758 115, 116 3845 4724, 5096 

3108-9 4049 3574 4545 3759 Obsolete 3846-51 4725-30 
3110 4056 3575 4546-7 3760 2627 3852-68 4747-63 

3111-14 4052-5 3576-83 4548-55 3761 Superseded 3869-71 4765-7 
3115-19 4056 3584 4553 3762 2881 3872 4024, 4768 
3120-7 4058-65 3585-7 4556-8 3763 3034 3873-93 4769-89 

3128 Omitted 3588-3602 4560-74 3764-8 ( Sup ' rs 'd 'd 
I 117-144 

3894 4791 
3129-32 4066-9 3603-10 4576-83 3764-8 ( Sup ' rs 'd 'd 

I 117-144 3895 4852 
3133 4071 3611-12 4208 3769 203 3896 4819 
3134 4070 3613-14 4209-10 3770 211 3897-8 4827-8 

3135-74 4072-4111 3615 4212 3771 205 3899 4826 
3175-6 4112 3616 4211-12 3772 Repealed 3900 4820 
3177-8 4113-14 3617-18 4214-15 3773 Omitted 3901 Repealed 

3179 4122,4125 3619 4221 3774 Superseded 3902-4 4831-3 
3180 4116 3620-3 4216-19 3775 Repealed 3905-8 4837-40 
3181 4120 3624 4222 3776 Obsolete 3909 4842-3 
3182 Omitted 3625-33 4584-92 3777 254, 3675 3910-11 4844-5 
3183 4137 3634 4594 3778 191 3912-16 4847-51 
3184 4123 3635 4483 3779 Omitted 3917-48 4853-84 

3185-6 4127-8 3636 4601,5484 3780 1289 3049-58 4887-96 
3187 4132 3637-58 4602-23 3781-2 296 3959-72 4898-4911 

3188-9 4133 3659-62 4629-32 3783 Superseded 3973-4 1301-2 
3190 4134 3663-4 4625 3784 297-8 3975-6 4912-13 

3191-3 4129-31 3665-7 4626-8 3785-6 299-300 3977 4818 
3194-6 4139-41 3668 4624 3787 296 3978-9 48C6-7 

3197 4143 3669 4668 3788-9 Repealed 3980 4824 
3198-3202 4145-9 3670 Obsolete 3790 512 3981 4826 

3203 4117 3671-3 4658-60 3791 469 3982 4801 
3204-5 4139 3674 4662 3792 498 3983 4829 

3206 4144 3675-7 4664-6 3793 490-1 3984 f Modified 
\ 4826 3207 4136 

4138 
3678-9 4670-1 3794-5 1396-7 3984 f Modified 

\ 4826 
3208 

4136 
4138 3680-2 46721 3796 492 3985 4822 

3209 4124 3683-4 4667-8' 3797 478 3986-7 4802-3 
3210 4135 3685-8 4654-7! 3798 479, 481 3988 4830 



SESSION LAWS. xxiv-7 

C O D E OF C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F C O D E O F 
' 73 . '97. '73. '97. '73 '97. '73. '97 

3989 4800 4226-7 5216 4412 3685 4557-8 5486-7 
3990 4809 4228 5216-17 4413 5365 4559 5489 

3991-2 4804-5 4229-30 5218 4414 5364 4560 5488 
3993 4914 4231-6 5219-24 4415 5367 4561-2 5492 

3994,4011 4918-35 4237-8 5484-5 4416 5366 4563-4 5493 
4012-16 4938-42 4239-43 5225-29 4417 5369 4565-8 5494-7 
4017-19 4945-7 4244-6 5230 4418 5368 4569 5492 

4020 4950 4247-54 5231-8 4419 5370 4570 5479 
4021 f Modified 

\ 588 
4255-6 5240 4420-2 5372-4 4571-4 5498-5501 4021 f Modified 

\ 588 4257 Superseded 4423 5372 4575 6 5507-8 
4022 4951 4258 5241, 5243 4424 5375 4577-8 5509 
4023 -9 4959-65 4259 5243 4425 5297, 5490 4579-81 5510-12 
4030 4936 4260 5241 4426 5483 4582-5 5502-5 

4031-4 4969-72 4261-5 5243-7 4427 5491 4586 Omit ted 
4035-7 4981-3 4266 5241-3 4428-35 5376-83 4587 5506 

4038 2593, 4976 4267-74 5248-55 4436 5371 4588 Omitted 
4039 4977-8 4275 5256-8 4437 5384 4589-95 5524-30 
4040 4980 4276-92 5259-75 4438 Omitted 4596-4603 5515-22 
4041 4979 4293 5276-7 4439 5385 4604-5 5523 
4042 4989 4294 5276 4440-1 5386 4606-7 5513 

4043-4 5000-1 4295-4312 5279-96 4442-51 5387-96 4608 5514 
4045-7 5009-11 4313-21 5298-5306 4452-3 5397 4609-16 5531-38 

4048-54 Superseded 4322-4 5307 4454 5398 4617-19 5539 
4055-7 5012-14 4325-7 5308-10 4455-6 5399 4620-1 5540 

4058-62 5020-4 4328-9 5311 4457 5400 4622 5541 
4063 Superseded 4330-1 5312 4458-9 5401 4623-4 5542 
4064 5025 4332 5313 4460-2 5402-4 4625-8 5543 

4065-9 5029-33 4333-45 5315-27 4463-4 5405 4629-34 5545-50 
4070 5035 4346 5330 4465-71 5406-12 4635 Omitted 

4071-80 5035 48 4347 5329, 5338 4472 5414 4636-75 5551-90 
4081-87 5053-9 4348 5329 4473 5413. 4676-9 5592-5 

4088 5068 4349-51 5338 4474-7 5405 4680 5591 
4089-4107 5078-96 4352 5328 4478 5409 4681-4706 5596-5621 

4108 5097-8 4353 5330 4479-80 5415 4707 692 
4109-19 5099-5109 4354-7 5331 4481-97 5416-32 4708-23 5622-37 

4120-1 5110 4358 5332 4498-4501 5433 4724-43 5640-59 
4122-37 5111-26 4359 5333, 5335 4502-5 5434-7 4744 Omitted 

4138 5091, 5127 4360 5334-5 4506-7 5438 4745-6 5661 
4139-44 5128 33 4361 5334 4508-12 5439-43 4747-54 S662-9 
4145-71 5143-69 4362-6 5337-41 4513-15 5444 4755-6 5670 

4172-3 5170 4367 5336 4516-19 5445-7 4757 567 L 
4174-86 5171-83 4368-74 5342-8 4520-2 5448 4/58-65 5672 

4187-8 5184 4375-6 5349 4523-4 5449 4766 5673 
4189-97 5185-93 4377-82 5350-5 4525-7 5450-2 4767-8 Superseded 

4198 5195 4383-5 Obsolete 4528-9 5453 4769 5713 
4199,4200 5196 4386 5354 4530 5454 4770-82 5675-87 

4201-2 5197-8 4387-8 Obsolete 4531-2 5455 4783 5716-17 
4203 5193 4389-95 5356 4533-7 5456-60 4784 5716 

4204-8 5199-5203 4396 5357 4538-41 5462-5 4785-7 5718 
4209-11 5194 4397 5356 4542-3 5466 4788-90 5688 
4212-13 5204-5 4398-4403 5358 4544-6 5467-9 4791-4802 5689-5700 
4214-16 5206 4404-5 5359-60 4547-9 5470 4803-4 5714-15 
4217-18 5207-8 4406 3692 4550-1 5475 4805 5701 

4219 5209 4407 3684, 5361 4552-3 5476-7 4806 Omitted 
4220 5209-10 4408-9 5362 4554-5 5473-4 

4221-5 5211-15 4410-11 5363 4556 5483 

FIFTEENTH GENERAL ASSEMBLY. 

C H . S E C . C O D E OF '97. C H . S E C . C O D E O F '97. ] 

i 

C H . S E C . C O D E O F '97. 

1 

2-

1 
2 
3 
4 
5 
6 

169 
1799,1800 

1773 
1775 
1776 
1801 
1802 

"{ 
4 
5 
6 
7 

1 
2,3 

4 

14 
15 
16 

Repeal ing 
766 

767,880,969,999 
2618 

Í 

'I 
9 

10 
11 

1 
2 
3 
4 

4239 
4228 9 
4230-4 

4228,4230,4235-8 
403-4 
3541 

4832-3 



xxiv-8 SESSION LAWS. 

C H . S E C . C O D E OF '97 C H . S E C . C O D E O F '97. C H . S E C . C O D E OF '97. 

12 231 41 4220 7-11 1848-52 
13 4790 42 4008,4017 12 1853,1882 
14 5026 43 Superseded 13 1847 
15 Omitted 44 3098-9 14 1847,1853-4 
16 353 45 / Repealed 

I 17-50-2 
15 1854 

17 4808 
45 / Repealed 

I 17-50-2 16 1841,1855 
18 2103,2125 46 1418 17-18 1869-70 
19 1504 47 2017 60 19 1868 
20 2044 48 5684 Cont 20,21 1859 
21 2614,2713 49 3093-4 22-23 1872-3 
22 1926 50 Superseded 24 1881 
23 Tempora ry r 1 782 25 1877 
24 Repeal ing i 2 812,813 26-27 1887-8 

25 / Repealed 
X 18-53-5 su 3 816,829,976 28 1322 25 / Repealed 
X 18-53-5 i 4 840 29-32 1856-9 

26 2297 i 5 751,782 61 920 

27 { 
2745,2752,2757, 52 639,640 62 1347 27 { 2760,2795 53 { 1 2255,2259,2616 63 1321-2,1350 

28 1303 
53 { 

2 2300-2 64 2786 
29 Omitted r 1-2 925-926 65 2015 
30 5238 54 3 927-8 66 1307 

31 
( Repealed 
} 18-202 

{ 4 928 67 2806 31 
( Repealed 
} 18-202 55 1721,1723,1725 f 1-2 2076-7 

32 3872 56 Omitted 68^ 3-6 Omitted 
33 Repeal ing 57 2738,2773 I 7 2078 
34 1-4 2028-31 58 f Repealed 

I 22-82-41 
69 Repeal ing 

35 1-2 2032-3 
58 f Repealed 

I 22-82-41 ' 1 Omitted 

36 f Lacked en-
X act ing clause 

59 5002 2 2314 36 f Lacked en-
X act ing clause ' 1 1840 3 2313-15 

37 2402 2 1841,1843 70- 4 444,2311 
38 5025 3 1840,1842-3 5 445 
39 1-4 416-419 60- 4 Omitted 6 2314,2316 

401 1,2 1651 5 1844 7 2311 401 3,4 1652 6 1845-7 71 ! Repealed 
X 20-72-8 71 ! Repealed 
X 20-72-8 

SIXTEENTH GENERAL ASSEMBLY. 

C H . S E C . C O D E OF '97. C H . S E C C O D E O F '97. C H . S E C . C O D E OF '97. 

1-2 Tempora ry 
Í 1 /647,650-1,655 

X 666,676,1258 
58 643,658 

3 650 Í 1 /647,650-1,655 
X 666,676,1258 59 Temporary 

4 481,491,496,510 33-1 2 / 647,650,652, 
\ 655,660,666, 

60 591,1721-3 
5 Tempora ry 1 

2 / 647,650,652, 
\ 655,660,666, 61 2335 

6 565,647-9,661 L 1183,1185 62 4661 

A 1 193 34 Temporary 631 Repealed A 2 1066 35 590 
631 

18-53-5 
8 Omitted 36 3624 64 2803 
9 Tempora ry 37 1753 65 Temporary 

10 4633 38 { 1 2702 66J Repealed 
11 3283 

38 { 
2-4 2708 66J 17-125 

12-13 Temporary 39 Repealing 67 Temporary 
14 3078 f 1-6 Omitted 68J 1 2108 

15-19 Tempora ry 40-^ 7 5707 68J 2 2110 
20 1260 ( 8 5676, 5707 69 3872 
21 1552 41-46 Tempora ry f 1-3 Omitted 
22 Temporory "{ 1-3 615 4 2544 5 
23 1173 "{ 4 616| 5 Omitted 
24 { 700, 702-3. 48-49 Tempora ry 70-i 6 2540 24 { 

708, 754 50 578 1 7 2544 
25 543 51 905 1 8-9 Omitted 
26 2231 52 3016 I 10 2547 
27 Temporary 53 Tempora ry 71 Repeal ing 
28 2292 54 794 72 1060 
29 1556 55 1-3 1811-13 73-74 Tempora ry 
30 Omitted 56 Omit ted 75 2024 

31-32 Temporary 57 Superseded 



SESSION LAWS. xxiv-9 

C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. C H . S E C . 

1 
C O D E O F '97. 

76 | Repealed 110 393 138 Repealed 
76 | 

21-59-4 111 1-2 1524-5 139 •Temporary 
77-78 Temporary 112 { 1 2765 Ç 1 1939, 1944 

f 1 1425, 1437 
112 { 

2 2769 2 1942 
79-^ 2 1437 113 1-3 1464-6 140 • 3 1945 

1 3 1425 114 | 1-3 55-57 4 1946-8 
80 422-4 114 | 4 59 5 1947 
81 3051 115 Temporary 141 Tempora ry 

82-83 Temporary r 1 1012 142 -[ 1-7 Omit ted 
84 456 2 Omitted 

142 -[ 
8 147, 170 

85-88 Temporary 3 983 ? 1-8 255-262 
89 3016 4-6 1016-18 9 263 
90 939 116 - 7-16 Omitted 10 264 
91 Superseded 17 709 143 • 11 265, 279 

92-93 Temporary 18 699 
143 • 

12 266, 280 
' 1, 2 2685 19-20 Omitted 13 267-278 

3 2688 I 21 933 14-16 268-270 
4 2683 117 Temporary 17-19 272-4 

94- 5-6 2691-2 118 1-7 2092-98 144 Tempora ry 
7 2689 119 2616, 2647 145 { Repealed 

8, 9 Omitted 120 Temporary 
145 { 

17-101 
10 2609,2683 121 2812 146 { 1-2 460, 461 

95 898,1007 122 | Repealed 146 { 3-8 462-7 
96 Temporary 

122 | 
17-156-1 147 2609,2616,2635 

97 | Repealed 123 | Renealed 148 1-2 4810-11 97 | 
17-110 

123 | 
2ÍM59-1 149 Omit ted 

98-99 Temporary 124 Tempora ry 150-1 Tempora ry 

1001 1 Omitted 125 1, 2 403, 404-5 152 { Repealed 1001 
2-10 3088-96 126-8 Tempora ry 

152 { 
19-40-1 

101 2367 r 1 2675 153 1337 

r 1 5072 i 2 2609, 2680 154 Tempora ry 
1 2 5159 1 3 2617 155 2800 

102-j 3 5073 129 -j 4 2675 156 5716-17 
1 4 5074.5 1 5 2616 157-8 Tempora ry 

I 5 5074 1 6-8 Omitted 159 | 1-8 Repealed 
103 1756 I 9 2680 

159 | 
9 2650 

104-5 Temporary 130 1-4 583-6 160-2 Tempora ry 
106 Omitted 131 1349 163 Superseded 

f 1 831,894,978,1005 132 38-43 164 1720 
107-^ 2 795,819,960 133-5 Temporary 165-6 Tempora ry 

I 3 809,812 136 { 1 2748 167 1545 
108 Temporary 

136 { 
2 2734 168 Tempora ry 

109 2774, 2801 137 Superseded 

SEVENTEENTH GENERAL ASSEMBLY. 

C H . S E C . C O D E O F '97 C H . S E C . C O D E O F '97. C H . S E C . C O D E OF '97. 

1-2 Temporary 26 4711-12 53 Tempora ry 
3{ 

1 612 27-32 Temporary 54 2738, 2773 3{ 2 613-14 33 3392 55 4785 
4-8 Temporary 34 Temporary 56 { 1 946, 675 

9 /643,645-6,649 
1658-9,668 

35 5107 
56 { 

2 675 9 /643,645-6,649 
1658-9,668 36 Temporary 57 1-4 111-14 

10-11 Temporary 37 2231 f 1 403-4 
12 1, 2 1074 38 Temporary 58-^ 2 404 
13 Temporary 39 1745 I 3-5 406-8 
14 643-6 40 426 f 1, 2 1328 

15-18 Temporary 41 2803 1 3 1329 
19 5372 42 3016 59 -j 4, 5 1331 

f 1 / 647, 651-2, 
1 666, 1258 

43-44 Temporary 1 6 1332 

20 J 
1 / 647, 651-2, 

1 666, 1258 45 Repealed L 7 1357 20 J 
2 / 6 4 7 , 652,666, 

I 1183, 1185 
46 Tempora ry 60 64 Tempora ry 

I 
2 / 6 4 7 , 652,666, 

I 1183, 1185 47 1774, 1806 65 5169 
21-22 Temporary 48-49 Temporary 66 Tempora ry 

23 1610-14 50 Omitted 67 1¡3 186-8 
24 Temporary 51 Temporary 68 416 
25 707 52 1557 69-70 Tempora ry 



xxiv-10 SESSION LAWS. 

C H . S E C . C O D E OF '97. C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. 

71 1130 107 { 1 1268 153 Tempora ry 

721 1 2715 
107 { 

2-3 1270-1 154 403-4 721 2 2614,2718 108-9 Temporary 155 1457 
73 Temporary 110 { Repealed ' 1 Omitted 
74 205 

110 { 
18-149-3 2-7 2551-6 

75 2881 f 1-2 1738-9 156 8 Omitted 
1 2614 111 3 1738 156 9 2558 

76 2 2643 I 4 1740 10 Omitted 
3 2614 112 Repealing 11 2559 

' 1 Omitted 113 2745 157 / Repealed 
I 20-15-91 2 1068,1184,2111 114 | 1 1340 

157 / Repealed 
I 20-15-91 

3 2112,13 
114 | 

2-3 1341 158-161 Tempora ry 
4 2114 115 Obsolete ' ( 7 9 4 , 8 1 9 , 8 3 1 , 
5 2143 116 106 1 4 894 ,912 ,978 , 
6 2121,2143 117 Omitted I 1005, 1022 
7 2143 118 3S05 2 812, 813, 815 

77- 8 Omitted r 1 Omitted 162- 3 / 8 2 5 , 8 2 7 , 829, 
\ 972,975-6 77- 9-10 2115-16 i 2 2448 3 / 8 2 5 , 8 2 7 , 829, 
\ 972,975-6 

11 Omitted 119 \ 3 Omitted 4 826, 840 
12 2144 119 \ 4 2382 5 Omitted 
13 2130,2144 1 

I 
5-6 Omitted 6 796 

14 Omitted 
1 

I 7-8 2425-6 163 Tempora ry 
15 2117 120 Temporary 164 Legalizing 
16 2122 121 1949 ' 1 4728 

L 17 2118 f 1 1459 2-5 4731-4 
78-79 Temporary 122 4 2 Omitted 6, 7 Omitted 

f 1 2539 I 3 490,491,496.510 165- 8 4739 

80 J 2,3 Omitted 123 1-2 42-3 9, 10 4740 80 J 4 2539 124 2367 11, 12 Omitted 
L 5,6 2540 125 f Repealed 

1 18-74-52 
13-18 4741-6 

81 Superseded 
125 f Repealed 

1 18-74-52 166 2247, 2249 
82 Temporary 126 1995 167 5716, 17 
83 5718 127-8 Temporary r 1 5*84 
84 2291 ' 1 3801 1684 2 5483 

85-88 Tempora ry 129- 2 f 2610-11 
1 3801-2 1 3 5373 

89 233 
129- f 2610-11 

1 3801-2 169 | 1-3 615 
90 Temporary 3-4 2798 169 | 

4, 5 616 
91 2428,5314 130-1 Temporary 170 Temporary 
92 1,2 2617 132 Superseded 171 5348 

93-96 Temporary 133 2798 172 /• Repealed 
\ 20-185-5 97 2614,2713 134-5 Temporary 

172 /• Repealed 
\ 20-185-5 

98 { 
2727 ( 1 2610, 11, 2723 173 / Repealed 

I 20-159-1 98 { 2 2614,2618 1 2 2723 
173 / Repealed 

I 20-159-1 
99 

2 
Superseded 136 -( 3 Omitted 174 1018 

1001 1 2254,2618 I 4 2723 175 Temporary 1001 
2 2257 I 5 2609, 2723 176 1-6 3255-60 

1011 1 1435,2617 137-141 Temporary 177-82 Tempora ry 1011 
2 1435 142 2616, 2676 183 { 1-3 2292 

102 Repeal ing 143 2735, 6 183 { 4 2307 
103 5096 144 1-2 189-190 184 338 
104 1759,1763-5 145 3652 185 Temporary 
105 Tempora ry 146-8 Temporary 186 5678 

Í 1 116,587 149 5663 187 5707 
106 4 2 116,588 150-1 Temporary 188 2548 

I 3 116,589 152 2098 189-90 Temporary 

EIGHTEENTH GENERAL ASSEMBLY. 

C H . S E C . C O D E OF '97. C H . S E C . C O D E OF '97. C H . S E C . C O D E O F '97. 

1 Temporary 
'{ 

1 2751 11 4792 

»< 
1 4728 '{ 2 2754 1,2 2849 

»< 2-3 4731,2 '1 1-4 2755 12- 3 2855 
3 4 Temporary '1 5,6 2756 12- 4 2840-1 

5 1805,3313 9 5348 5 2854 
6 1672 10 Temporary 13 1303 



SESSION LAWS. xxiv-11 

C H . S E C . C O D E OF '97. 
1 
j C H . fciEC. C O D E O F '97. C H . S E C . C O D E O F '97. 

14 Temporary 23 Omitted 130 1 4 5277 
15 2015 24-26 2190-2 Cont L 5 5278 

16-20 Temporary 27,28 2193 131 2798 
21 3016 29 2194 132-[ 1-5 2812 

22-j 

1 544 30 2210 132-[ 6 2811, 2813 

22-j 2 475 31 2195 133 2230 22-j 3 Omitted 32 Omitted 134-6 T e m p o r a r y 

I 4 550 33 2196 137 4992 
23 Temporary 34-36 2198,2200 138 T e m p o r a r y 
24 938 74- 37,38 2201 139 638,2794 
25 • 3137 Cont 39-41 2202-4 140 Omit ted 
26 641 42 Omitted 141 T e m p o r a r y 
27 203 43 2205 142 2961,2963 

28-[ 1-2 Repealed 44 2196 143 2745 28-[ 
3 293 45-46 2206-7 1441 Repealed 

29-30 Temporary 47-50 Omitted 
1441 

20-159-1 
31 3053 I 51 2214 145 Tempora ry 
32 2026 7 r 1,2 2588 Í 1 658,683 

33-35 Temporary 3 2584 146-^ 2 683 
36 1544 4 2590-1 I 3 668 
37 Temporary 75- 5-6 2589-90 147 2448 

381 1 Omitted 
75-

7 2592 148 Tempora ry 381 
2 12,13 8 2589 149 5702 

39 
j Repealed 
j 21-52-18 

9-11 2593-5 150 1-2 2624 39 
j Repealed 
j 21-52-18 12 2588 ' 1-2 2564-5 

40 493 76- 1 5076 3 2567 
41-44 Temporary 76- 2 5077 4 2565 

45 758 77 692 5-8 Omit ted 
46 422-3 78 Tempora ry 9 2564 
47 2367 79 599 10 2564,2574 
48 1-3 437-9 80 1054 11 2565 
49 Temporary 81 Temporary 12 2564,2575 
50 1487 82 2448 151 13, 14 2568 

f 1 2812 83 3651 15 2571 
511 2 2813 84 2750 16 2568,2573 

I 3 2812 r 1 Omitted 17 2573 
52 899 i 2, 3 1949 18 Omit ted 

r 1 915 85-1 4 1947-9 19 2568 
53-^ 2 917 85-1 5 1949 20, 21 2569 

I 3 914 1 

I 
6, 7 1950 1 22, 23 2570 

54 Temporary 
1 

I 8 1944 L 24 2571 
55 794 86-87 Tempora ry 

152] 

I 

1-2 2267 
56 621 88 429 152] 

I 
3 Omit ted 

57 1.2 1319 89 882-3,1000 152] 

I 
4-5 2268-y 

58 3935,3947 90-91 Tempora ry 

152] 

I 6 2266 
59 2763 92 2547 153 1-2 1884-5 
60 1-9 216-224 93-95 Tempora ry ( 1 5703 
61 Temporary 96 751,767 154 i 2 Omit ted 
62 Omitted 97-102 Tempora ry ( 3 5669,5707 
63 2746,2749 103 Legalizing 155 T e m p o r a r y 

64-68 Temporary 104-8 Tempora ry 156 { Repealed 
69 2859 f 1 1371,1373 

156 { 
21-155-6 

70 Temporary 109-^ 2 1356 157-160 T e m p o r a r y 
71 2882 I 3 1372 161 1075 

72-73 Temporary 110 Tempora ry 162 3295 
' 1,2 2167 111 2792 163 4546-7 

3-6 2169-72 112-14 Temporary 1641 Repealed 
7-8 2212 115J Repealed 

1641 
19-40-1 

9 2168 115J 19-94-1 165 2718 
10 2173 116-19 Tempora ry 166 Tempora ry 
11 2174,5,2211 120 645 658 167 82 
12 2176 121-2 Temporary 168 T e m p o r a r y 
13 2177-8 123 j Repealed 169 1-2 2109-10 

74- 14 Omitted 123 j 19-17 170 T e m p o r a r y 
1 15 2179-80 124 Legalizing 171 2702 

16,17 2182-3 125-7 Temporary 172-5 T e m p o r a r y 
18 2186 128 2048 176 2757 
19 2209 129 Tempora ry 177-80 T e m p o r a r y 
20 2189 1 5232 181 3138 
21 2184,5,2213 130 2 5254 { 1 Omit ted 
22 2187,8,2196 3 5272 182 j 2 

3 
4945 

4948-9 



xxir-12 SESSION LAWS. 

S E C . C O D E OF '97. C H S E C . C O D E O F '97. C H . S E C . C O D E O F '97. 

1 
2 
3 
4 
5 

1-2 
3-4 

1 
2 

1 
2 

403-4 
297-8 

496-510 
479-481 

490-1 
299,480,548 

3869 
3870-1 

2939,4636 
2940 

Temporary 
2314,2316 

2320 
691 

Omitted 

191 

1921 
193 
194 

195 

196-9 
200 

201 < 

202 

203 

1-2 

1 
2 

2014 
Repealed 

20-159-1 
2551-2 

2867 
245 

254, 3675 
Temporary 

5716-17 
565, 647, 650 

661, 1185 
661 

j Repealed 
I 20-21-20 

2614, 2618, 2727 

204-5 

206 j 

207 

208] 

209 

210 { 

211 

1 
2 

3, 4 

1 
2 
3 

l> 2 
3 
1 
2 
3 

Temporary 
Omitted 

66 
88 

5492 
1882 
1883 
1882 
3749 
1727 

1728, 1730 
1750, 1815 
1741, 1815 
1742, 1744 

NINETEENTH GENERAL ASSEMBLY. 

C H . S E C . C O D E OF '97. C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. 

1-6 Temporary 6-7 2695-6 95-99 Tempora ry 

'1 1 56 8 2693 100 { 1 3202 '1 2 58 40-j 9 2700 100 { 2 3213 
8 3109 Cont 10-12 2697-9 101 Tempora ry 

9-12 Temporary 18-14 2693-4 102 { Repealed 
13 2867 I 15 2614 102 { 20-159-1 

14-15 Temporary 41-43 Temporary 103 1,2 484 
Í 1-3 628 f 1-6 1939-44 104 2158 

16 4 629 1 7 1946-8 105 2618,2727 

I 5 630 44-j 8 1947 106-8 Tempora ry 
17-18 Temporary 1 9, 10 1949 109 1495 

19 4759 I 11 1947, 1949, 50 110 565,647-50,660 
20-22 Temporary 45 1436 111 Tempora ry 

' 1 2787 46 2759, 2762 112 1-4 4812-15 
23- 2 Omitted 47 48 Temporary 113 2867 

_ 3 2765 49 4008, 4017 114 Tempora l y 
' 1-2 255-6 50 Temporary 117J 1 207,1186 

3-4 260-1 51 2746, 2749 
117J 

2 205 
24- 5 268 521 1 Omitted 118 2794 

6 270 
521 

2 12, 13 119 Tempora ry 
7-8 272-3 53 Temporary 120-1 Tempora ry 

25 643-6 54 425 122 2017 
26 Temporary 55 Temporary 123 82 

27 ( Repealed 
{ 22-82-41 56 { Repealed 

21-134-1-3 124{ 1 
2 

1272 
668,1276,1278 

28-31 Temporary 57-61 Temporary 125-7 Temporary 
32 891-3 62 4008 128 687 

33-34 Temporary Í 1 759 129-32 Tempora ry 
35 3652 i 2 760-4,902,1014 133 1-2 885-6 

1 
2, 3 

2599 
2597 63 -j 

I 

3 
4 

761-2,896,1005 
761-2,764 

134-5 
136 

Temporary 
702 

4 Omitted 1 5 762,764 Í 1 2590-1 

36- 5 2599 I 6 762 137^ 2-3 2594-5 36-
6, 7 2597-8 64-79 Temporary 1 4 2588 

8 2600 80 1488,1493 138 Tempora ry 
9 2597 81-88 Temporary 139 Omitted 

10, 11 2599 r 1 700,701 140 2567 
37 Temporary 1 2 709 141-3 Tempora ry 

1 817, 894, 1005 1 3 797,960 144 4148-9 
38- 2 830, 894, 977, 89- 4-6 712 145 Tempora ry 38-

1005 7 713 146 { Repealed 
3-4 912, 1022 8 809 146 { 22-29-1 

39 Temporary . 9 696 147 403-4 
1 Omitted 90 Superseded 148 Temporary 
2 j 2609, 2610, 

i 2611, 2693 
91 5718 149 2783 

40-

j 2609, 2610, 
i 2611, 2693 92 2713 150 2709,2711 40-

3-4 2693-4 93 Temporary 151 300,4595 
5 ( 2616,17,2693, 

i 2701 941 1 Omitted 152 Temporary ( 2616,17,2693, 
i 2701 941 2-23 511 



SESSION LAWS. xxiv-18 

S E C . C O D E OF '97. C H . S E C . C O D E OF '97. C H . S E C . 

153 { 
Repealed 165 Superseded 169 { 

1 1351,1435 
153 { 22-82-41 166 2614,2718 

169 { 
2-5 2659-62 

154 735 Í 1 2628 ( 1-3 4984-6 
155-7 Tempora ry 1 2-4 2629 170^ 4 2516,4987,4984 

158 890 167« 5,6 2632 { 5 4988 
159 469 167« 7 2631 171 T e m p o r a r y 
160 2792 8 2634 172 { 1-20 Omit ted 

161 | 1 2742 9 ' 2633 172 { 21 2773 161 | 2 2735 f 1-5 1025-9 173 T e m p o r a r y 
162 Tempora ry 6 1032 174 2849 

163 | 1-13 Omitted 168- 7 Omit ted 175 { Repealed 163 | 14 1149,1163 8-18 1033-43 175 { 22-82-41 
164 635 . 19 1044-6 

TWENTIETH GENERAL ASSEMBLY 

C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. 
i 

C H . S E C . C O D E O F '97. 

1-6 Temporary 26 Tempora ry 126 3493 
7 652, 662-3 27 2648 127 T e m p e r a r y 
8 2382 28 Obsolete 128 1673 
9 Superseded 29-43 Tempora ry 129-131 T e m p o r a r y 

10 Temporary 44 980-1 f 1-4 2469,2477 
11 1759 45 3906 132^ 5 2470 
12 Temporary 46-63 Tempora ry 1 6 2471 
18 Obsolete 64 529 133 1-2 2119-20 

14-16 Tempora ry f 1 2168 134 1674 
17 5661 2 2177-8 135-8 T e m p o r a r y 

18-19 ( Repealed 
1 21-134-1, 3 

65- • 3 2206 139 1-4 2099-2102 18-19 ( Repealed 
1 21-134-1, 3 4 2184-5, 2213 140 | 1 Omit ted 

' 1 J 751,779, 782, 
I 792-3 

5 2214 140 | 2 152 J 751,779, 782, 
I 792-3 66 2254, 2617-18 141 T e m p o r a r y 

2 812, 813, 815 67 2551 142- 1 4939 
f 816-7, 820, 68-69 Tempora ry 142- 2-4 4942-4 
| 825-7, 833, 70 Superseded Ç 1 2383 

3 { 836-7, 840, 71 T e m p o r a r y 2-8 Omit ted 
20 1967,972,974, 1 1-2 2656-7 9 2403 

- L 976, 980-1 1 3 1351,2658 10 2382 3,2425,2430 
4 Omitted 72-1 4 2663 143- 11 2382-3,2427,2430 

(817 ,827 ,894 , 1 5 2656 
143-

12 2384,2405,2408, 
5 ^967, 974,975, I 6-7 2664-5 2430 

I 1005 73 2614,2618,2727 13 2428 
6 /821,825 827-9, 

\ 834 972,974-6 
74 Superseded 14 2419,2429 

^ 
/821,825 827-9, 
\ 834 972,974-6 75 Tempora ry L 15 2404 

' 1 2478, 2481-2 761 1 2609,2645-6 144-6 T e m p o r a r y 
2 516, 2482 

761 
2 2610-11 147 1-2 1522-3 

3 2478, 2483 77 3524 148-50 T e m p o r a r y 
4 2483 78 5004 c 1 850,991 
5 2478 79 898,1007 2 853,991 
6 2482 80 403-4 151- 3 852,992 
7 2485 81-93 Tempora ry 151- 4 852,994 

21 - 8, 9 2486 94 3505 5 852,995 
10 2488 95-101 Tempora ry 6-7 996-7 

11-13 2489 102 4977-8 152-7 Tempora ry 
14 2492 103-i 1 2817 158 616 
15 2491 

103-i 
2 2740 159 { 1 Omit ted 

16 2484 104 2072 159 { 2-9 2084-91 
17 Omitted 105 5008 160-1 T e m p o r a r y 
18 
19 

2489 
2491 

106 
107-114 

554 
Temporary 162 { Repealed 

21-62-4 
22 1611 115 2643 163 2073 
23 1-2 4009-10 116-8 Tempora ry 164-7 T e m p o r a r y 
24 1-2 2103-4 119 168 1681 1 309 

f 1-8 975 120 564 1681 2-8 310-16 
1 Í816, 825,827, 121-2 Tempora ry 169-72 Tempora ry 

25 -j 9 < 829, 833, 840, 123 4884 173 2564,2574-5 
1 I 972, 974-6 124 3079 174 Tempora ry 

I 101 842-3, 975, 987 125 216 175 403 



xxiv-14 SESSION LAWS. 

C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. 

176-7 Tempora ry 1871 1 Omitted 194-j 2-3 1418-9 

178 { 1 433 
1871 

2 5674,5716 
194-j 

4 1428 178 { 
2,3 434 f 1 1955 1 

i 
5 1459 

179 { 1.2 3102 2,3 1956 
1 
i 6 1425 179 { 3-4 3103-4 188-j 4-5 ' 1962-3 195 4946 

180 Tempora ry 1 6 1955 196 Tempora ry 
181 Superseded I 7-10 1957-60 197 { 1 Omitted 
182 1303 189 { 1 2529,2538 

197 { 
2 441 

183 1-2 3046-7 
189 { 

2-9 2530-7 198 228 
184 4261 190 1998 199 Tempora ry 

1 2503,2505,2508 f 1,2 Omitted • 1-2 1530-1 
2 2504-5 1 9 U 3 2867 3 1553 
3 2503 1 4 2881 4-5 1532-3 

4-5 2505-6 192 685 6-9 Omitted 

185- 6-8 2508 
Í 

1-3 2666-8 200- 10 1533 185- 9 2509 Í 4 2652 200- 11 1532 
10-11 2508 193-j 5 2670 12 1534 

12 2503 1 6 2669 13 1538 
13 2508 I 7 2671 14-16 1535-7 
14 2503,2505 f 1 1400,1406, - 17 1533 

186 1-4 1951-4 1 1413-14 201-3 Tempora ry 

TWENTY-FIRST GENERAL ASSEMBLY. 

C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. 

r 1 f 2677, 2689, r 1-2 2516-17 65-j 
Cont [ 

19 Omitted 
i 

1 \ 2706, 2736, 3 2516 
65-j 

Cont [ 20-21 1797-8 
i-i (. 2775 4 2519 r 1 2406, 2429 

i 2 2739-40, 2775 5, 6 2517 2 2405 
i 3 2736-7, 2775 7 2520 3 2407 

2 255 52- 8 2519 4 2384, 2429-30 
3 Temporary 52- 9 2517 5 2408, 2426 
4 3145 10 2527 66- 6-7 2409-10 

5-9 Temporary 11 2515 8 2427 
10 2247 12 2515, 2528 9 2411 

11-12 Temporary 13, 14 2515 10 2419, 2429 
' 1 759, 896 l 15 2521 11 2420, 2429 

13- 2 / 760-4, 896, 
1902,1005,1014 

53 Temporary 12 2422 13- 2 / 760-4, 896, 
1902,1005,1014 54 1177 67-70 Tempora ry 

3-4 764-5 55 1-3 1964-6 71 1642-3 
14 403 5« Tempora ry ( 1 1861 
15 469 57 1611 72-^ 2 Omitted 

16-19 Temporary r 1-3 2601-3 ( 3 1862 
20 Omitted r 2601, 2603, r 1 1072 
21 Temporary [ 4 \ 2609-11, i 2-3 301-2 
22 403-4 58- ( 2615-17 73-j 4-8 303-7 

23-28 Temporary 5 2612 1 9-10 Omitted 
29 3883 6-14 Omitted I 11 308 
30 4842-3 15-16 2603-4 74 2610-11 

31-33 Temporary 591 1 192 75 1-2 931-2 
( 7 9 4 , 8 1 9 , 8 3 1 , 

591 
2 201 I 1-2 1637-8 

34 •(¡894,912,978, 60-61 Temporary 76^ 3 Omitted 
( 1005. 1022 621 1, 2 435 ( 4 1639 

35-40 Temporary 621 3 436 77 Temporary 
41 Legalizing 631 1, 2 2549 ' 1 905-6, 100'5 

r 1 346 
631 

3 2550 2 906 

42j 2 339, 342 64 1-4 2610-11 3 907, 909-10 42j 3 5240 f 1-4 1784-7 78- 4 90 i 

I 4 5274 5 Omitted 
78-

5 894, 911 
43 2484 6-8 1788-90 6 Omitted 
44 275 9 1806-7 7 1381 

45-46 Temporary 65 10, 11 1792 , 8 904 
47 2283 

65 
12 1793 

79-
1 5018 

48 556 13 f 1794, 1808 
1 1810, 3499 

79- 2 Omitted 
49 Temporary 

f 1794, 1808 
1 1810, 3499 3 5019 

50 3013 14-15 Omitted 80-82 Tempora ry 
51 3268 16 1795 



SESSION LAWS. xxiv-15 

C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. 

f 1 2584,2588 125 85 1571 1-4 360-3 
83-^ 2 2588-9 126 Superseded 

1571 
5 360 

{ 3 2588,2594 127 Tempora ry 158 2881 
84 483-4 1281 1 241 159 Tempora ry 
85 | 1 427 

1281 
2 346 f 1 Omitted 85 | 2,3 428 129 Repeal ing 2 894, 1005, 6 

86 441 130 4263-4 160- 3 / 8 3 0 , 8 9 4 , 9 7 7 , 
\ 1005-6 87 1556 131 2749 3 / 8 3 0 , 8 9 4 , 9 7 7 , 
\ 1005-6 

88-90 Temporary 132 1387 [ 4 904 
" 1 5471 133 1400 f 1-4 Omitted 

2 5477-8 ' 1-2 Omitted 5-7 1077-9 
3 5476 3 227 161- 8 1078 

91- 4 5479 4 227,1069 9 1081 91-
5 5478 5 228-31 10 1087 
6 5480 6 232 162 Tempora ry 
7 5478 134- 7 225 163 Legalizing 
8 5482 8-9 Omitted 164 Tempora ry 

92 664,754 10 249 f 1 3122-3 
" 1 954 11,12 Omitted 2 3124 

2 Omitted 13-15 250-2 3 3125, 3128 
93- 3 939-40 16 297 165- 4 3126, 3128 

4 715 135-8 Tempora ry 5 3128 
5 710 139 1946-8 6-18 Omitted 

94 Temporary r 1 2478,2481,2 19 1816 
95 2812 I 2 516,2482 166 Tempora ry 
96 Temporary 140-1 

1 

3 2478,2483 167; 1-2 Omit ted 
97 1304 

140-1 
1 4 2483 

167; 
3 1076 

98 759 1 

I 
5 2478 ' 1 792 

99-102 Temporary 
1 

I 6 2482 2 812 
103 3308 141-[ 1 643,648 3 813, 816 

f 1,2 2576 
141-[ 

2 648,1088,1090 4 815 
1 3 2576,2580 142-3 Tempora ry 5 822 

104-1 4,5 2577 144 3261 6 842-3, 987 104-1 
6 2583 145 1721-3 7 Omitted 

[ 
7-8 2578-9 146 4063 8 845 

[ 9,10 2580 147 Temporary 9 845-6, 988 
105-6 Temporary r 1-2 145-6 10 ( 817-8, 820-2, 

( 967 107 2783 3 154 168-
10 ( 817-8, 820-2, 

( 967 
108 898,1007 4-5 147-8 168- 11 821, 823, 971 

109-10 Temporary 148- 6 149 12 I 825, 827, 829. 
j 372, 974-6 111 2685 

148-
7 150-1 

I 825, 827, 829. 
j 372, 974-6 

112 Temporary 8 152 13 Omitted 
113 2427 9 149 14 828 

I 1 4756 10 153 15 833, 847 
114^ 2 4760 ( 1,2 2505 6-17 841 

I 3 4761 149} 3 2508 18 Omitted 

115 { 1 3085 ( 4 2503,2505 19 823, 971 115 { 
2 3080 150 Temporary 20 794 

116 791,809,1030 c 1 5473 21 810, 965 
f 1 

2 
3905,3979 

3905,3980-4, 151- 2 
3 

5481 
5478,5482 

169 
170 

1774, 1806 
Tempora ry 

3987 4 5478 171 716 
117- 3 3905,3986 152 State Senato 172 211 

4 3905,3988 rial Apportion 173 766 
5 3905,3987 ment Act . 

174-1 
1-2 4994-5 

6 3905,3989 153 5654 174-1 3 Omitted 
' 1 65 154 Congressional 174-1 4 4996-8 

2 87 Appor t ionment I 5 4994 
118- 3 99 Act. 175 Tempora ry 

4 116 155 Tempora ry 176 5639 
5 2627 f 1 Omitted 177 1-6 4952-7 
6 205 156 i 2 5020 178 1-2 83-4 

119-123 Tempora ry 1 3 5021 179-80 Tempora ry 
124 2774,2801 181 2609, 2616, 2635 



xxiv-16 SESSION LAWS. 
TWENTY-SECOND GENERAL ASSEMBLY. 

C H . SBC. C O D E OF '97. C H . S E C . C O D E O F '97. C H . S E C . C O D E OF '97. 

f 1 863, 1272 26 720, 955 641 1 2609,2680 
2-5 864-7 27 939-940 

641 
2 2680 

6 867-870 28 1-30 2122-51 65 2571 
7 869 29 j 1 Omitted 66 2576,2583 
8 868 

29 j 
2 1068, 1184, 2111 67 5018 

1- 9, 10 
11-14 

869, 870 
871-4 30 i 1 

2, 3 
2057 
2058 681 1 

2 
2266 
2271 

IS 711 31 1-3 2105-7 f 1-5 5709 
16-20 87S-9 r 1-4 770-3 | 6 5710 

21 878 32-^ 5 Omitted 69- 7 5716 
22 870 1 6 774 69- 8 Omitted 

2 Superseded 33 215 9 5711 

r 1 900-1, 1009 34 192 10 5711,5716 

i 2 

3 

Î 660, 900 35 4122 
70-

1 457,3225 i 2 

3 
i 1009, 1258 

900, 1009 36 | 1 
2 

1186 
297-8 

70- 2 
3 

458,3225 
457,3225 

«i 1 668, 942 37 228-31 f 1 2382,2385 «i 2 667-8, 941-2 38 5256-7 2 2388 
1-2 812-3 39 5364-5 3 2387 

3 822 Í 1-2 260-1 4 2390 

s- 4 842-3,987 40-1 3 270 5,6 2389 s- 5 817-8, 820-2, 967 
40-1 

4 259 7 2391-2 
6 821,823,826,971 L 5 271 8 2400 

. 7 I 825-7,829,972 
i 974-6 

41 1-3 370-2 9 2387 7 I 825-7,829,972 
i 974-6 42 Omitted 10 2393 

' 1 Omitted 43 1303 11 Omitted 
2 810, 965 f 1 836-7 71- 12 2394 
3 810,812,822,965 44-^ 2 837, 981 13 2397 

6 4 820 1 3 838, 981 14 2399,2425 6 S 823, 971 45 1543 15 2385 
6 Omitted 46 890 16 2401 
7 836, 980 47 409 17 Omitted 
8 822 ' 1 1077, 1080 18 2386 

' 1 < 817, 819, 894 
( 967, 1005 

2 1084 19 2395 
7-

1 < 817, 819, 894 
( 967, 1005 3 1080, 1084 20 Omit ted 

2 912, 1022 4 1080 21 2589 
8 1. 2 794 5 1076 . 22 2590-1 
9 791, 809, 1030 6 1086, 1185 72 Tempora ry 

10 722, 894, 1005 48- 7 1082 ' 1 2408 
f 1 955, 720 8 Omitted 2 2412 
1 2 / 720, 722-5, 

\ 894, 955 
9 1124-5, 1127-8, 73- 3,4 2405 

H-i 
2 / 720, 722-5, 

\ 894, 955 1133 73- 5 2429 
1 3 722 10 1078 1 6 2419,2429 
I 4 721, 956 11 Omitted I 7 2421 

12 (817 ,830 ,894 , 
¡ 967, 977, 1005 

. 12 1076, 1079 74 2609,2683 12 (817 ,830 ,894 , 
¡ 967, 977, 1005 49 - 1 1198 »1 1.2 2253 

13 782, 792 
49 -

2-4 1246-8 »1 3 2609 
14 Superseded 50 1168,1174-5 76 2296 
IS 780 51 2751, 2754 77 { 1 Omit ted 

f 696, 700, 70S, f 1 2483 77 { 2 2617 
714, 717, 725, 52-j 2-21 Omitted 78 5069 
752,758,769, 

52-j 
22-23 2479-80 79 4993 

16 1 -j 775, 780,781, I 24, 25 2481 80 5070 
783, 792, 794, 53 j 1-3 2490 81 2588 

1 809,834,888, 53 j 
4-5 2491 r 1.2 117 

I 959, 1258 f 1 2490 i 4-17 188-31 
' 1 905-6 54 2 2482 1 18 140 

2 906 1 3 2490 i 19-22 132-5 
17- 3 907, 909-10 55 1-2 2490-1 1 23-24 138-9 

4 905 ( 1.2 2486 25 141 
5 894, 911, 1005 56-Î 3 2488 26 143 

18 894, 1005 ( 4 2492 82- 27 89 
19 Omitted 57 1-2 5027-8 82- 28 107 
20 Superseded 58 2668 29 2625,2641 
21 711 59 2624 30 2683 
22 939-940 60 2/78 31 2705 
23 938 61 2797 32 2717,2725 
24 669 62 2793 33 2866 
25 1051, 3447 63 2799 34 2887 
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C H . S E C . C O D B OF '97. C H . S K C . C O D E OF '97. C H . S E C . C O D K OF '97. 

35 5665 88 1615 101 2234-5 
36 2693 89 1845-7 102 2341 
37 2565 90 3070 103 Omit ted 
38 2506 91 403-4 104 5071 

82- 39 2532 92 1526 105 | 1-3 430-2 
Cont 40 293 93 1759 105 | 4 431 

41 Omitted 94 Superseded 106 2590-1 
42 144 95 | 1 2355,2357 r 1 2513 
43 2174-5 95 | 2 2355,2368 i 2 2512 

83 1-2 4885-6 r 1 1955 107-i 3,4 2512-13 
84 Superseded 1 2,3 1956 1 5 2512 

' 1,2 2889 96- 4-5 1962-3 I 6 2514 
3 2891 6 1957 108 2549 

85- 4 2893 7-10 1957-60 109 2627 
5 Omitted 97 1953 110-20 Tempora ry 
6 2890 98 2515 I 1 2608 

86 1607 99 2942 121 \ 2 2608 
87 1642-3 100 375 \ 3 2608,2614,2618 

122-196 Tempora ry 

TWENTY-THIBD GENERAL ASSEMBLY. 

C H . S K C . C O D E OF '97 C H . S E C . C O D E OF '97. C H . S K C . C O D E O F '97. 

1 5 642 22 2630 • 16 2392 
2 758 23 2841, 2849, 2855 1 17 2386 
3 2 1272 24 2824 35 35-1 18 2395 

• 1 905 25 552 Cont | 19 Tempora ry 
2 906 26 Tempora ry I 20 2387 

4- 3 908 27 566 36 2591 4- 4 910 28 5060-7 37 1072 
1 

I 
5 907, 909 29 1677-80 38 Legalizing 1 

I 6, 7 894, 911,1005 30 Legalizing 39 1322 
5 818, 894, 1005 31 109,110 40 3038 

" 1 797. 960 32 448 41 511 
2-5 798-801 33 1782 42 1 3219 

6 802 • 1 Repealing ( 2 3221, 5134 
7 802, 829, 976 2 2540-1, 2546 431 3 3222, 5134 

6- 8 803 3 2540 \ 4-11 5135-42 
9 Omitted 4 2543 44 1669 

10 804, 961 34- 5 2544 45 3053 
11-12 805-6 34- 6-7 2540 46 Omit ted 

13 807, 963 8-9 2544 47 3105, 4019-22 
7 See M c C , 725 10 2545 48 4019-22 
8 716, 1005 11 2547 49 497 
9 792, 834 12 2539 50 1-2 1875-6 

10 794 f 1 Repeal ing 51 Superseded 
11 767, 955 2 2382, 2385, 2401 r 1 125 
12 90S 3 2388 i 2 126 
13 722, 894, 1005 4 2387 52 -j 3 Omitted 
14 5 822 5 2390-2 1 4 2597 
15 S p . Ch. 6 2389 I 5 2515 
16 1 945 35- 7 2400 53 Tempora ry 
17 1-5 2152-7 8 Superseded 54 2713 

1 1-4 2079-82 9-10 2393-4 55 1.2 2726-7 
181 5 2143 11 2397-8 56 2700 

( 6 2083 12 2399, 2425 57 1-4 5703-6 
19 2088-9 13 2385-6, 2584 58 2608 
20 2058 14 2396 59-124 Tempora ry 
21 2027 15 2401 125 1664 
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TWENTY-FOURTH GENERAL ASSEMBLY. 

C H . S E C . C O D E O F '97. C H . S E C . C O D E OF '97. 1 CH. S E C . C O D E O F '97. 

r 1 850, 1272 1 9-10 2183-5 39 4937 
2 851 1 11 2189 40 1570 

1 3 852,902, 1014 1 12 219! 41 293 

i j 
4 852-3 1 13 2193 42 Legalizing 

i j 5 854 31- 14 2199 43 5008 
t 855 31- 15 2201 

[ 
44-1 

1 3124 

I 
7 853, 895, 1005 16 2202 [ 

44-1 

2 3125,3128 
I 8 , 9 858 17 2204 [ 

44-1 
3 3128 

2 850 18 2207 

[ 
44-1 4 3124 

3 863 32 2208 I 5 3126,3128 
4 998 r 1 1097 I 6 3127 
5 276-7 2 1089,1129 «{ 1 1562 
6 i 1 670 3 1098 «{ 2 5024 6 i 2 691 4 1098-9,1104 46 2549 
7 1 670, 945 5 1100 47 4999 
8 1 795,960 6 1099 48 2296 
9 Repealed 7 1104 49 2343-7 

10 1-4 560-3 8 1101,1104 " 1-3 4989-91 
11 794 9 1102 50- 4,5 2524 
12 Repealed 10 1103-4 50- 6 2515 
13 S p . C h . 11 1105 7,8 2525-6 

f 1 905-6 12 1108 ' 1-3 2719 
1 2 906 13 1105 4 2616,2720 
1 3 907,909-10 14 1106,1109 5 2609-10 
1 4 Omitted 15 1106-7,1110 51-1 6 2612,2721 

14-j 5 894,911,1005 16 1106 7 2617 
1 6 Omitted 33- 17,18 1111-12 8 2720 

1 7 1381 19 1114 9 2722 
I 8 904 20 1113,1117,1129 52 1-4 2505-7 

15 905-6 21 1115-17 53 227 
16 Temporary 22 1117,1119-21 54 227 
17 403 23 1118 55 227 
18 2084,2086 24 1123 56 1-8 2875-80 
19 2771 25 1117,1121,1139 57 1 1363 
20 Omitted 1141,1143 58 1,2 1675-6 
21 2750 26 1124,1134 59 2568,2573 
22 2027 27 1120,1134 60 2881 
23 1-4 2079-82 28 1135 61 2645 

24 •[ 1 2605 29 1136 62 Repealed 24 •[ 2 2270 30 1137 63 { 1 1681 
25 2155 31 Temporary 63 { 2 1679 
26 2105 . 32 1096 64 70,7L 
27 2143 34 3538-9 65 2723 
28 1805 35 1400 66 2342 
29 1709 r 1 5049,5051 67 1-4 1665-8 
30 1806 i 2 5051 68 1-4 1571 

r 1 2169 36-1 3 5049 69 430,432 
i 2 2168 1 4-5 5050-1 70 Temporary 

31 j 3-6 2173-8 I 6-7 5050-1 71 2497-2502 
7 2178 37 2348 72-94 Temporary 

1 8 2179-80 38 Swamp land 95 2606 

TWENTY-FIFTH GENERAL ASSEMBLY. 

C H . S E C . C O D E O F '97. 
1 
I C H . S E C . C O D E OF '97. 

1 
C H . S E C . C O D E OF '97. 

f 1 851 5 8221 | 15 825,841 
1 2 852,902,1014 6 842-3,847,988! | 16 825,841 

I 3-7 854-7 7 844 I 17 825 
2 852-3 8 844-5 ' 7-j 18 823,825,971 
3 905 7- 9 845-6, Cont i 19 793-4,811,825, 
4 784 

7-
10 817,829,834,9671 £65 

5 See McC.,§ 725 Cont 11 823,825,827,831, I 20 792,810,812.821 
6 897,1006 894 I 21 819,820 

r 1 Sp . Char ter 12 816,825 
•{ 817,830,894,967, 

A 2, 3 812,813 13 825,828 •{ 977,1005 
4 815 14 825,833,847,988 
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C H . S E C . C O D H OF '97. C H . S E C . C O D E O F '97. C H . S E C . C O D E O F '97. 

Í 1 842-3,847,988 3 2518 75 508-510 

1 

2 845,848 4 2-517 76 495, 496 
1 3 849 46- 5 2516 77 297 
I 4 847,988 Cont | 6 2519 78 3423 

101 1-3 396-8 1 7-8 2517 79 5052 101 4 400 1 9 2527 80 2253 
11 612 I 10 2521 81 1441 
12 Legalizing 47 2515, 2523 82 2889 

f 1 651-2 48 3122 83 511 
131 2 1258 49 Temporary 84 2340 

I 3 651,653 50 4852 85 1671 
14 663 51 3308 86 136 

" 1 658 52 393, 2942 87 137 
2,3 654 53 4295 88 1570 

15« 4 665 54 403-4 89 Legalizing 
5 654,1258 55 403-4 90 | 1 295 
6 668,672 56 403-4 90 | 2 2931 

16 3089 57 403 91 1563-5 

"{ 
1 2858 58 1083-4 f 1 Repeal ing 

"{ 2 2875 59 4915 17 1 2 4735 
18 2028 60 1090 92-j 3 4736 8 

f 1 759 61 5005 1 4-5 4740 
19 i 2 760,896,1005 ' 1, 2 2432-3 L 6 4741 

I 3 764 3 2435 93 3075, 3080, 3083 
20 5707 8 4 2441 94 4702 
21 1571 5 2442-3 95 4008 
22 1528,1530 6 2444 96 3564 
23 2046 7 2436 97 5036-8 
24 2047 8 243 J 98 2490 
25 2060-1-6 62- 9 Superseded 99 894, 1005 
26 2049-50 10 2437-8 100 5488 
27 2084,2086 11 2436 101 5238, 5606 
28 2051-3 12 2439 102 { 1, 2 4018 
29 1878-80 13 2439-40 102 { 3 Omitted 

f 1-2 1869-70 14-18 2445-9 103 4226 
30 J 3 1887 19-21 2451-3 104 2355, 2368 

1 4 1871 23-4 2454-5 105 1293 
31 1746 63 2385 106 2711 
32 1709 64 2560, 4821 107 2648 
33 1806 65 2540 108 2903-4 
34 2783 66 227 109 6 
35 2824 67 227 no] 1 2667 
36 2634 68 227, no] 2 1435 
37 2784 ' 1 193 111 1653 
38 2794 69- 2 1066 112 2647 
39 1131, 2747 69- 3 Temporary! 113 Tempora ry 
40 2678-9 ^ 4 194 114 1303, 1380 
41 728-732 70 Superseded! 115-144 Tempora ry 
42 Legalizing 71 5256, 5258 145 2674 
43 894, 1005 72 333: 1461-51 Tempora ry 
44 2867 73 13 152 2643 
45 2517 »{ 1-3 4600] 1S3-8 Tempora ry 

f 1 Repealing »{ 4 1073 159 2502 
46«| 2 2516 

TWENTY-SIXTH GENERAL ASSEMBLY. 

C H . S E C . C O D E O F '97. C H . S E C . C O D E OF '97. C H . S E C . C O D E O F '97. 

1 1-12 742-9 10 970 19 Omitted 
2 778 11 1035 20 740 
3 905 12 Omitted f 1-7 1822-8 
4 905 13 720 21 8 Tempora ry 
5 894 14 737 ( 9-19 1829-39 
6 670 15 686 22 1754 7 
7 1-6 738-9 16 905 23 1758 
8 881 17 741 24 860 
9 817, 967 18 906 25 2445 
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C H . S E C . C O D E O F '97. C H . S E C . 

1 
C O D E O F '97. C H . S E C . C O D E O F '97. 

26 567-573 61 332-353 92 2493-6 
27 1005 62 1076 93 2493 
28 1467-81 63 3447 94 2505 
29 1304 64 4122, 4142 95 5003 
30 1308 65 4051 96 5006 
31 1308 66 2903-4 97 Omitted 
32 1345-6 67 4840 98 1610 
33 2165-6 681 1, 2 1104-5 99 5137 
34 2150 681 3 1093 100 473 
35 21 OS 69 495: 101 1682-3 
36 4794 70 4757 ' 1 2165, 2167 

37 { 1 2836 71 4834-6 2 2166', 2169 37 { 
2-6 2783, 2837 72 1066 3-5 2170-2 

38 2777 73 4299-4301 6 2168 
39 2737 74 4693 1 7-15 2173-80 
40 2745 75 33-10 102- 16-29 218>-95 
41 2718 76 403-4 30 2181 
42 Temporary 77 258 31-42 2196-2207 

43 /1528,1542,1548 
\ 1554,1566 

78 1563 43-5 2181 43 /1528,1542,1548 
\ 1554,1566 791 1 5667 L 46-53 2208-14 

44 1517 791 2 5717 103 2214 

«j 1 1509 f 1 2540 104 2889 «j 2 Omitted 80 ^ 2 2542 105 5638 
46 1975 89 1 3 2544 106 4898 
47 1556 81 1626 107 3130 
48 1570 82 5080 108 2164 
49 2868-74 83 468 109 1380 

50 | 1 729 84 2906 110 Local 50 | 
2 732 ( 1-29 1890-1918 111 Omitted 

51 993 85 ] 30, 31 Temporary 112 Local 
52 2297 ( 32,33 1919-20 113 Tempora ry 
53 2261 861 1 2477 114 2644 
54 3225 861 2-7 2471-6 115-119 Temporary 
55 Omitted 87 4823 120 Local 
56 2257 88 4894 121 227 
57 Omitted 89 3495 122 227 
58 5015-19 90 Omitted 123-143 Tempora ry 
59 258587 91 2564 144 2643 
60 2385 
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The following table of cases gives in alphabetical order, under the name 
of plaintiff only, all of the Iowa cases found among the annotations of the 
Code of 1897, which are cited by reference only to the Northwestern Reporter. 
Immediately following the title of the case appears the number of the volume 
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where the case is reported. There are a few cases cited by reference to the 
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Adkins v. Smith , 94-758. 
Agne v. Seitsinger, 104-482. 
Ainslie v. Wynn, 65 N. W., 401. 

(Not officially reported.) 
Aitchison v. Aitchison, 99-93. 
Albers v. Western Union Tel. Co., 98-51. 
Albia v. Chicago, B. & Q. R. Co., 102-624. 
Allen v Church. 101-116. 
Allen v. Cook, 71 N. W., 534. 

(Not officially reported.) 
American Exchange Nat. Bank v. Crooks, 

97-244. 
American Oak Leather Co. v. Porter , 94-117. 
A m m e r m a n v. Vosburg, 101-472. 
Anderson v. Chicago, R. I. & P. R. Co., 9 3 -

561. 
Anderson v. Moline Plow Co., 101-747. 
Anderson v. Wedeking, 102-446. 
Anheuser-Busch Brewing Assn. v. Ham

mond. 93-520. 
Arney v. Meyer, 96-395. 
Arctic King Refr igerator Co. v. Kelley, 95-

189. 
Ar t s v. Rocksien, 98-536. 
Ashton v. Stoy, 96-197. 
Atlant ic T r u s t Co. v. Carbondale Coal Co., 

99-234. 
Ayres, etc., Co. v. Dorsey Produce Co., 101 -

141. 

Baird v. Law, 93-742. 
Baker v. Chicago, M. & St. P. R. Co., 9 8 -

438. 
Baldwin v. Hill , 97-586. 
Ball v. Cedar Valley Creamery Co., 98-184. 
Ball v. Evans , 98-708. 
Ball inger v. Connable, 100-121. 
Ballou v. Elder, 95-693. 
Barber v. Scott, 99-667. 
Barnes v. Marcus, 96-675. 
Ba rnha r t v. Chicago, M. & St. P . R. Co., 

97-654. 
Bar re t t v. Kevane, 100-653. 
Bar re t t v. Nor thwestern Mut., etc., Co., 99-

637. 
Barr i s v. Chicago, B. & Q. R. Co., 102-375. 
Baxter v. Hecht, 98-531. 

Beechley v. Mulville, 102-602. 
Beggs v. Duling, 102-13. 
Bennet t v. Marion, 101-112. 
Benson v. Dis t r ic t Tp., 100-328. 
Berry Y. Anchor, etc., Ins . Co., 94-135. 
Bibbins v. Polk Co., 100-493. 
Blackman v. Wright , 396-541. 
Blake v. Counselman, 95-219. 
Blanden v. Fo r t Dodge, 102-441. 
Blood v. Hawkeye Ins . Co., 103-728. 
Bloom v. State Ins . Co.. 94-359. 
Bloomfield Woolen Mills, In re., 101-181. 
Bogaard v. Independent Dist. of Plain 

View, 93-269. 
Bond v. Home for Aged Women, 94-458. 
Boos v. Dulin, 103-331. 
Bowman v. Western F u r Mfg. Co., 96-188. 
Boyd v. Watson. 101-214. 
Bradley v. Bailey, 95-745. 
Bradley v. Hopkins , 98-305. 
Bradley v. Miller, 100-169. 
Brakke v. Hoskins , 98-233. 
Brandenburg v. Keller, 100-747. 
Briggs v. Briggs 102-318. 
Briggs v. Rumely Co., 96-202. 
Brock v. Des Moines Ins . Co., 96-39. 
Brocker t v. Iowa Cent. R. Co., 93-132. 
Brown v. Cooper, 98-444. 
Brown v. Lucas County, 94-70. 
Brown v. Sioux City & P. R. Co., 94-309. 
Brown v. Zachary, 102-433. 
Brundage v. Cheneworth, 101-256. 
Buford v. Devoe. 96-736. 
Bull v. Keenan, 100-144. 
Bullis v. Eas ton, 96-513. 
Burl ington v. Unterk i rcher , 99-401. 
Burl ington Gas L igh t Co. v. Bur l ington, 

101-458. 
Burns v. Chicago, F t . M. & D. M. R. Co., 

102-7. 
Burns ide v. Eston, 94-760. 
Bur row v. Burrow, 98-400. 
But t s v. Monona County, 100-74. 
Byam v. Johnson, 93-243. 

Callanan v. Kossuth County, 94-408. 
Calumet Paper Co. v. S to t t s Inv. Co., 96-

147. 
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Cambridge v. Cook, 97-599. 
Canon v. Chicago, M. & St. P. R. Co., 101-

613. 
Capital City S ta te Bank v. Hammer , 70 

N. W., 89. 
(Not officially reported.) 

Capital Sav. Bank & T rus t Co. v. Swan, 
100-718. 

Carbiener v. Montgomery, 97-659. 
Carbon v. Ottumwa, 95-524. 
Carlisle v. Des Moines & K. C. Ry. Co., 99-

345. 
Carlisle v. Carlisle, 99-247. 
Carpenter v. Independent Dist., 95-300. 
Carpenter v. Knapp, 101-712. 
Carse v. Reticker , 95-25. 
Carter , In re , 98-261. 
Car ter v. Steyer, 93-533. 
Case v. Chicago, M. & St. P. R. Co., 100-

487. 
Casey v. Ballou Bank ing Co., 98-107. 
Cason v. Ottumwa, 102-99. 
Central City v. Treat , 101-109. 
Central T rus t Co. v. Gate City etc., R. Co., 

96-646. 
Chapman v, James , 96-233, 
Chappell v. Craig, 96-273. 
Chesmore v. Barker , 101-576. 
Chicago Cottage Organ Co. v. Caldwell, 94 -

584. 
Chicago Lumber Co. v. Des Moines Driving 

Park , 97-25. 
Chicago, M. & St. P. R. Co. v. S tarkweather , 

97-159. 
Chicago, R. I. & P. R. Co., v. Haywood, 102-

392. 
Chicago, R. I. & P. R. Co., v. Independent 

District , 99-556. 
Chicago Title & Trus t Co. v. Smyth, 94-401. 
Chr is tman v. Pearson, 100-634. 
Church v. Lacy, 102-235. 
Churchill v. Burl ington Wate r Co., 94-89. 
Citizens' Nat . Bank v. Converse, 101-307. 
Citizens' Nat . Bank v. Loomis, 100-266. 
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Clark v. Ross, 96-402. 
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Clayton County v. Herwig, 100-631. 
Cleslie v. Frer ichs , 95-83. 
Cleveland v. Atkinson, 94-621. 
Clinton v. Wall iker , 98-655. 
Clough v. Bennett , 99-69. 
College of Physic ians and Surgeons v. Guil-

bert, 100-213. 
Collins v. Banker s ' Ace. Ins. Co., 96-216. 
Collins v. Wilson, 99-679. 
Congower v. Equitable, etc., Ass'n, 94-499. 
Connor v. Bennke, 100-748. 
Conway v. Nichols, 71 N. W., 183. 

(Not officially reported.) 
Cook v. Fisher , 100-27. 
Cook v. Pr indle , 97-464. 
Cord v. Barry , 102-309. 
Corey v. Gillespie, 94-347 
Corey v. Sherman, 96-114. 
Corn Exchange Bank v. Applegate, 97-67. 
Cornoy v. Wetmore, 101-202. 
Corson v. Coal Hill Coal Co., 101-224. 
Cotant v. Hobson. 98-318. 
Coulson's Esta te , In re, 95-696. 

CASES. 

Courtney v. U. S. Masonic Ben. Ass'n., 53 
N. W., 238. 

(Not officially reported.) 
Cox v. Chicago & N. W. R. Co., 95-54. 
Crawford v. Berryhil l , 97-748 
Crawford v. Liddle, 101-148. 
Creglow v. Creglow, 100-276. 
Crestón Wate r Works Co. v. Crestón, 101 -

687. 
Crill v. Jeffrey, 95-634. 
Culbertson v. Nelson, 93-187. 

Darnal l v. Bennett , 98-410. 
Dar r v. Darr , 102-453. 
Davis v. Anchor Mut., etc., Ins . Co., 96-70. 
Davis v. Caldwell, 100-658. 
Davis v. Pi tcher , 87-13. 
Day v. Brenton, 102-482. 
Day v. Greenwood, 96-228. 
Deacon v. Central Iowa Inv. Co., 95-180. 
Dean v. Solon, 97-203. 
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De Goey v. Van Wyk, 97-491. 
Delashmut v. Oskaloosa, 94-722 
De Lay v. Carney, 100-687. 
Denison v. Wat t s , 97-633. 
Denzler v. Rieckhoff, 97-75. 
Des Moines v. Des Moines Wate r Works Co., 

95-348. 
Des Moines Ice Co. v. Niagara F i r e Ins . Co., 

99-193. 
Des Moines Ins. Co. v. Mclnt i re , 99-50. 
Des Moines Loan & Trus t Co. v. Des Moines 

Nat . Bank, 97-668. 
Des Moines Nat. Bank v. W a r r e n County 

Bank, 97-204. 
Dewey v. Des Moines, 101-416. 
Dice v. Brown, 98-297. 
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Dickinson v. Athey, 96-3C3. 
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Doehrel v. Hil lmer, 102-169. 
Donald v. Chicago, B. & Q. R. Co., 93-284. 
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Duer v. Allen, 96-36. 
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Dunham v. Fox, 100-131. 
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R. Co., 101-289. 
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Eas ton v. Huot t , 95-473. 
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A TABLE 
Showing sections and parts of the code of 1897, that have been amended or 
repealed, and substitute enactments passed, by the Twenty-seventh, Twenty-
eighth, and Twenty-ninth General Assemblies, with a reference to the chapter 
of the acts of the particular General Assembly where the same occurs. 

Provisions relating to the Code, Sec. 27: 
27 G. A. c. 1. 28 G. A. c. 1. 

PART F I R S T . Public Law. 

41: Rep. and Subst. 27 G. A. c. 2, 
65: Amd. 29 G. A. c. 1. 
89: Par. 8: Amd. 2$ G. A . c. 2. 

Tit. II, c. 4: 29 G. A. c. 3 . 
104: Amd. 27 G. A. c. 3. 
106: Amd. 29 G. A. c. 2. 

Tit . II, c. 5: 29 G. A . c. 8. 
118: Amd. 29 G. A . c. 4. 
119: Amd. 29 G. A. c. 4 . 
120: Amd. 29 G. A . c. 5. 
123: Amd. 28 G. A . c. 3 . 
125: Amd. 28 G. A. c. 4, 29 G. A. c. 6. 
126: Amd. 27 G. A . c. 4, 29 G. A. c. 6. 
136: Amd. 28 G. A. c. 5, 29 G. A. c. 7. 
144: Rep. 27 G. A. c. 5. 

Tit . II, c. 6: Rooms in Capitol for State 
Agricultural Society, 27 G. A . c. 6. 

152: Amd. 27 G. A . cc. 6, 7. 
Tit . II , c. 7: Warrants in anticipation of 

revenues, 27 G. A . c. 8. 
161: Rep. and Subst. 29 G. A. c . 9. 
163: Rep. New act, 28 G. A. c. 6. 
164: Amd. 29 G. A . c. 10. 
165: Amd. 29 G. A . cc. 10, 11. 
166: Amd. 28 G. A . c. 7. 
168: Amd. 29 G. A . c. 173, Sec. 8. 

Tit. I l l , c. 1: Amd. 29 G. A . c. 12. 
Tit. I l l , c. 5: 27 G. A . c. 14, 29G. A. c. 15. 
227: Amd. 27 G. A . cc. 10, 11, 28 G. A . 

c. 8. 
253: Amd. 29 G. A. c. 13. 
254: Rep. and Subst. 29 G. A . c . 14. 
255: Amd. 29 G. S . c. 16. 
256: Rep. and Subst. 28 G. A . c. 9. 
258: Rep. and Subst. 28 G. A . c. 9 . 
260: See 27 G. A. c. 14. 
261: Amd. 28 G. A . c. 10. 
276: Amd. 28 G. A . c. 9. 
296: Par. 29: Amd. 29 G. A . c . 17. 
298: Amd. 27 G. A. c. 12. 
303: Rep. and Subst. 29G. A . c. 18. 
308: Amd. 29 G. A . c. 18. 
310: Amd. 28 G. A. c. 11. 
311: Amd. 28 G. A . c. 11. 
312: Amd. 28 G. A . c. 11. 
315: Amd. 28 G. A . c. 11. 
316: Amd. 28 G. A . c. 12. 
325: Amd. 29 G. A. c. 19. 
337: Amd. 29 G. A. c. 20. 
340: Rep. 27 G. A . c. 114. 
370: Amd. 28 G. A. c. 13. 
371: Amd. 28 G. A . c. 14. 

Tit. IV, c. 1: 27 G. A. cc. 13, 14. 
407: Amd. 27 G. A. c. 15. 
423: Amd. 29 G. A . c. 21. 
441: Amd. 29 G. A . c. 22. 

Tit. IV, c. 3: of the County Auditor, 29 G. 
A. c. 23. 

483: Amd. 29 G. A. c. 24. 
490: Amd. 27 G. A . c. 16. 
496: Amd. 29 G. A . c. 25. 
508: Amd. 29 G. A . c. 26. 
509: Kep. and Subst. 29 G. A. c. 27. 
510: Rep. and Subst. 29 G. A. c. 27. 
511: Amd. 27 G. A. c. 17. 
576: Amd. 28 G. A . c. 15. 
586: Amd. 29 G. A. c. 28. 
602: Amd. 28 G. A. c. 16 

Tit. V, c. 2: Cities and towns, 29 G. A. c 
31. 

645: Amd. 29 G. A. c. 29. 
654: Amd. 27 G. A c. 18. 
658 Par. 5: Amd. 29 G. A. c. 29. 
661: Amd. ?9 G. A. c. 30. 
669: Amd. 28 G. A . c. 17. 
674: Amd. 29 G. A. c. 30. 
683: Amd. 27 G. A . c. 19. 

Tit. V , c. 4: General Powers of Cities, 2" 
G. A . c. 20; 29 G. A. cc. 35, 37. 

696: Amd. 27 G. A . c. 22. 
700: Amd. 27 G. A . cc. 21, 22. 
704: Amd. 28 G. A. c. 18. 
720: Amd. 28 G. A . c. 19. 
721: Amd. 29 G. A. c. 32. 
724: Amd. 28 G. A . c. 19; 29 G. A. c. 33. 
725: Amd. 28 G. A . c. 19. 
727: Amd. 29 G. A . c. 34. 
729: Amd. 28 G. A . c. 20. 
732: Amd. 28 G. A . cc. 21, 22; 29 G. A. 

c. 36. 
737: Amd. 27 G. A . c. 22. 
740: Amd. 28 G. A . c. 23. 
742: Amd. 27 G. A . c. 23; 28 G. A. c. 

24; see 29 G. A . c. 38. 
744: Amd. 27 G. A. c. 23. 
745: Amd. 27 G. A . c. 23; 29 G. A. cc. 

39, 40 
746: Amd. 29 G. A . c . 39. 

(Amd. 27 G. A . c. 23; 28 G. A . c. 25; 
747: -Î 29 G A. c. 39. 

(.Rep. and Subst. 29 G. A. c. 41. 
748: Amd 28 G. A . c. 25; 29 G. A. c. 39. 

Tit. V, c. 6: 29 G. A . c. 42. 
771: Amd. 29 G. A . c. 43. 
773: Amd. 29 G. A. c. 43. 
774: Amd. 29 G. A. c. 43. 
777: Amd. 28 G. A. c. 26. 
779: Amd. 28 G. A. c. 27. 



AMENDED SECTIONS. xxiv 29 

Ti t . V , cc . 7, 8: 28 G. A. c. 29. 
799: A m d . 28 G. A. c. 28. 
814: A m d . 27 G. A . c . 24. 
821: See 28 G. A . c. 29. 
822: See 28 G. A . c . 29. 
823: See 28 G. A . c. 29. A m d . 29 G. A . 

c . 44. 
824: See 28 G. A . c . 29. 
829: See 28 G. A . c. 29. 
830: See 28 G. A . c. 29. 
831: See 28 G. A . c . 29. 
839: See 28 G. A . c . 29. 

T i t . V , c. 9: 29 G. A. c . 47. 
850: A m d . 27 G. A . c . 25; 28 G. A. c. 

30; 29 G. A. c . 45. 
851: A m d . 28 G. A . c . 30. 
852: A m d . 28 G. A . cc . 30, 31. 
859: A m d . 27 G. A . cc . 25, 26; 28 G. A . 

c. 30; 29 G. A . c 45. 
860: A m d . 29 G. A . c. 46. 
861: A m d . 29 G. A . c. 46. 
862: A m d . 29 G. A . c. 46. 
891: A m d . 27 G. A . c. 27. 
892: A m d . 27 G. A. c. 27. 
894: A m d . 28 G. A . c. 32; 29 G. A. c. 48. 
915: A m d . 29 G. A . c. 49. 

T i t . V , c. 14: 29 G. A . c . 51 . 
952: A m d . 27 G. A . c. 28. 
953: A m d . 27 G. A . c. 28; R e p . 29 G. A . 

c . 5 0 . 
958: A m d . 27 G. A . c. 28. 
971: A m d . 27 G. A. c. 28. 
979: A m d . 27 G. A. c . 28. 

1004: A m d . 29 G. A. c. 52. 
1005: A m d . 27 G. A . c . 29; 29 G. A c. 50. 
1020: A m d . 27 G. A . c. 28. 
1075: A m d . 29 G. A . c. 53. 
1077: A m d . 28 G. A . c. 33. 
T i t . VI , c . 3: 28 G. A . c. 37. 
1096: A m d . 28 G. A . c. 34. 
1106: A m d . 28 G. A . c. 35. 
1119: A m d . 28 G. A. c. 36. 
1130: A m d . 29 G. A . c. 53. 
1173: A m d . 28 G. A . c. 38. 
Ti t . VI , c. 6: 29 G. A . c . 54. 
1222. A m d . 28 G. A. c. 39. 
T i t . VI , c. 11: 29 G. A . c. 54. 
T i t . V I , c. 12: 29 G. A . c. 55. 
Ti t . VII, c. 1: 28 G. A . cc. 40, 49; 29 G. 

A . cc . 60, 61 ,62 . 
1304: A m d . 29 G. A. c 56. 
1305: A m d . 27 G. A . c. 30. 
1306: R e p . and Subst. 28 G. A. c. 41 . 
1321: A m d . 27 G. A. c. 30. 
1330: A m d . 28 G. A . c. 42. 
1331: R e p . 28 G. A. c. 42. 
1333: Amd 28 G. A . c. 43; 29 G. A. c. 57. 
1334: A m d . 29 G. A . c. 58. 
1337: A m d . 29 G. A c. 58. 
1340: Arad . 28 G. A . c. 44. 
1345: R e p . 28 G. A . c . 45. 
1346: A m d . 27 G. A . c . 31; Rep . 28 G. A. 

c . 45. 
1347: R e p . and Subst . 27 G. A . c. 32. 
1348: A m d . 28 G. A . c . 46. 
1360: A m d . 27 G. A . c . 30. 
1361: Amd 27 G. A. c. 30. 
1371- A m d . 27 G. A . c . 33. 
\3f2: A m d . 27 G. A . c. 30. 
"80. Rep . and Subst . 27 G. A . c. 34. 
J85: R e p . and Subs t . 28 G. A . c. 47. 

:389: ^ e p . and Subst . 28 G. A . c. 48. 
1400: A m d . 29 G A . c . 59. 
Tit . VII, c . 2: 28 G. A . c. 50. 

1436: Amd. 27 G. A . c. 35. 
1457: A m d . 27 G. A . c . 36. 
T i t . VII, c. 4: 27 G . A . c . 37; 28 G. A . c . 

51; 29 G. A . c . 63. 
1476: A m d . 27 G. A . c. 37. 
1528: A m d . 29 G. A . cc . 53, 64. 
1530: A m d . 29 G. A . c. 65. 
1532: R e p . a n d Subs t . 29 G. A. c. 53. 
1533: A m d . 29 G. A . cc . 53, 64. 
1540: Rep . and Subs t . 29 G. A . c. 53 . 
1541: R e p . 29, G. A. c. 53. 
1542: A m d . 29 G. A . c. 53; R e p . and Subs t . 

29 G. A . c. 64. 
1545: A m d . 29 G. A . c . 53. 
1546: R e p . 29 G. A . c. 53. 
1551: A m d . 29 G. A . c . 53. 
1553: R e p . 29 G. A . c. 53. 
1554: A m d . 29 G. A . cc . S3, 64. 
1560: A m d . 28 G. A . c. 52, 
1562: A m d . 27 G. A . c. 39. 
Ti t . VI I I , c 2:27 G. A. c. 37, 28 G. A. c. 139. 
1563: A m d . 28 G. A . c . 53. 
1567: R e p . 29 G. A. c . 53. 
1570: A m d . 28 G, A . c . 54. 
1571: A m d . 28 G. A . c . 55. 
1610: A m d . 27 G. A. c. 40. 41,29 G. A. c. 66 
1613: A m d . 29 G. A . c. 67. 
1618: Amd 28"G. A . c, 56, 29 G. A. c. 66. 
1627: A m d . 28 G. A . c . 57. 
1653: R e p . 28 G. A . c . 58. 
1654: R e p . and Subst . 27 G . A . c . 42: R e p . 

28 G . A . c . 5 8 . 
1655: R e p . 28 G. A . c . 58. 
1656: R e p . 28 G. A . c . 5 8 . 
1657: R e p . 28 G. A . c . 58. 
1658: A m d . 28 G. A . c. 59. 
1659: A m d . 28 G. A . c. 59. 
1661: R e p . and Subst . 27 G. A . c. 43; A m d . 

28 G. A . c . 59. 
1672: A m d . 29 G A . c. 68. 
1673: A m d . 29 G. A . c . 68. 
1674: R e p . 28 G. A . c . 58. 
1675: A m d . 29 G. A . c . 69. 
1679: A m d . 28 G. A . c . 58. 
1681: A m d 28 G. A . c . 58. 
1682: R e p . 28 G. A . c. 58. 
1683: R e p . 28 G. A . c . 58. 
T i t . IX, c . 4: 29 G. A . c. 73. 
1709: A m d . 28 G. A . c. 60, 29 G. A. cc . 

70, 71 . 
1710: A m d . 28 G. A . c . 61, 29 G. A . c. 7? 
1720: R e p . and Subst . 28 G. A . c. 62. 
1743: A m d . 28 G. A . cc . 63, 64. 
1744: A m d . 27 G. A . c. 44. 
1752: Amd. 27 G. A. c. 45. 
1759: A m d . 29 G A . c. 74. 
1771: A m d . 29 G. A . c. 75. 
1782: A m d . 27 G. A. c. 46. 
T i t . IX, c . 7: 28 G A . c. 65. 
1784: Amd 28 G. A . c. 65. 
1806: A m d . 28 G. A. c. 66. 
1832: A m d . 27 G. A . c . 47. 
T i t . IX, c. 10: 28 G. A . c . 67. 
1848: A m d . 28 G. A . c . 67. 
1852: A m d . 28 G. A. c . 67. 
1870: A m d . 29 G. A . c. 76. 
1889: A m d . 28 G. A . c. 68. 
T i t . IX, c. 13: 28 G. A. c . 69, 29 G. A . c. 

77. 
1898: A m d . 27 G. A . c . 48, 28G. A c. 69. 
1946: A m d . 29 G. A . c . 78. 
1948: A m d . 29 G. A . c . 78. 
1951: A m d . 29 G. A . c. 78. 
Ti t . X , c. 4: 29 G. A . cc . 80, 83. 
1998: Amd. 28 G. A . C. 70. 29 G. A. c. 79. 
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2026: Amd. 29 G. A. c. 81. 
2028: Amd. 29 G. A. c. 82. 
Tit. X, c. 5: 27 G. A. c. SO, 29 G. A. cc. 

81, 84, 87. 
2071: Amd. 27 G. A. c. 49. 
2080: See 27 G. A. c. 50. 
2083: See 27 G. A. c. 51. 
2084: Amd. 29 G. A. c. 85. 
2085: Ext. 29 G. A. c. 85. 
2086: Ext. 29 G. A. c. 85; Amd. 29 G. A. 

c. 86. 
20c7: Ext. 29 G. A. c. 85. 
2088: Ext. 29 G. A. c. 85. 
2089: Ext. 29 G. A. c. 85. 
2090: Ext. 29 G. A. c. 85. 
2091: Ext. 29 G. A. c. 85. 
Tit. X, c. 7: 28 G. A. c. 71 . 
Tit. XI, c: 29G. A. c. 90 
2168: Rep. and Subst. 29 G. A. c. 88. 
2169: Rep. and Subst. 29 G. A. c. 88. 
2173: Amd. 28 G. A. c. 72; Rep. and 

Subst. 29 G. A , c. 88. 
Amd. 29 G. A. c. 88. 
Amd. 29 G. A. c. 88. 
Rep. and Subst. 28 G. A. c. 72. 
Amd. 28 G. A. c. 72. 
Rep. and Subst. 28 G. A. c. 72; 29 
G. A. c. 88. 

2180: Amd. 28 G. A. c. 72. 
2181: Rep. and Subst. 28 G. A. c. 72; 

Amd. 29 G. A. c. 88. 
2199: Amd. 29 G. A. c 88. 
2203: Amd. 28 G. A. c. 72. 
2204: Amd. 29 G. A. c. 89. 
2211: Rep. and Subst. 28 G. A. c. 72. 
2212: Amd. 28 G. A. c. 72. 
2213: Amd. 28 G. A. c. 73. 
2214: Amd. 29 G. A. c. 89. 

2174 
2175 
2176 
2178: 
2179: 

Tit. 

Tit. 

2253: 
2267: 
2291. 

2308: 
2382: 
2386: 
23TO: 
2392: 
2393: 
2400: 
2401: 
2103: 
2410: 
2133: 
2435: 
2148: 
2451: 
2470: 
2471: 
2472: 
Tit. 

2479: 
2482: 
2483: 
2488: 
2490: 
2494: 
2495: 
2503: 

XII , 27 G. A . cc. 52, 53, 28 G. A . , c. 
93. 

XI I , c. 2; 28 G. A . c. 344, 29 G. A . c. 
93. 

: Rep . and S u b s t . , 29 G. A . c. 91 . 
: Amd. 29 G. A . c. 92. 
, R e p . and Subs t . 27 G. A . c. 54, 28 G. 

A . c. 140. 
A m d . 27 G. A . c. 55. 
A m d . 28 G. A . c. 74. 
A m d . 27 G. A . c. 56. 
A m d . 28 G. A . c. 75. 
A m d . 27 G. A . c. 57. 
Amd. 28 G. A . c. 75. 
A m d . 27 G. A. c. 58. 
A m d . 28 G. A . c. 76. 
A m d . 28 G. A. c. 77. 
A m d . 29 G. A . c. 94. 
Amd. 2>JG. A. c. 95. 
A m d . 29 G. A . c. 95. 
A m d . 29 G. A . c. 96. 
A m d . 28 G. A . c. 78. 
A m d . 29 G. A. c. 97. 
A m d . 29 G. A . c. 97. 
Amd. 29 G. A . c. 97. 

X I I , c. 9: 28 G. A . c. 82, 29 G. A . cc. 
98, 100. 

: Repeal and Subst . 29 G. A . c . 98. 
: A m d . 29 G. A. c. 99. 
: Amd. 2S G. A. c. 79. 
: A m d . 27 G. A. c. 59. 
: A m d . 28 G. A. cc. 80, 81 . 
: A m d . 27 G. A . c. 60. 

Rep. and Subst . 27 G. A . c. 60. 
A m d . 27 G. A. c. 61 . 

2506: A m d . 27 G. A . c. 62, 28 G. A. c S3, 
29 G. A . c. 101. 

2512: A m d . 28 G. A . c. 84. 
2513: A m d . 28 G. A . c. 84. 
25>4: A m d . 28 G. A . c. 84. 
2515: A m d . 28 G. A. c. 85. 
2522: A m d . 29 G. A . c. 102. 
Tit XII ; c. 14: 28 G. A . c 93. 
2536: A m d . 27 G. A. c. 63. 
Ti t . XI I , c. 15: 27 G. A. c. 65, 28 G. A. cc . 

86, 87. 29 G. A . c 103. 
2539: A m d . 27 G. A, c 64 29 G. A. c. 103. 
2540: Amd. 27 G. A . c. 64, 29 G. A . c. 103. 
2546: A m d . 29 G. A . c. 103. 
2547: A m d . 29 G. A . c. 104. 
2551: A m d . 27 G A . c. 66. 29G. A. c. 103. 
2556: A m d . 29 G. A . c 103. 
2559: Amd. 27 G. A . c. 64. 
2561: Amd. 29 G. A . c. 103. 
Ti t . XI I , c. 16: 29 G. A . c. 108. 
2564: Amd. 27 G. A . c. 67, 28 G. A. c. 88 . 
2570: R e p . and Subst . 29 G. A . c . 105. 
2571: A m d . 29 G. A . c. 106. 
2572: A m d . 29 G. A. c. 107. 
Ti t . XI I , c 17: 27 G. A . c. 69. 
2576: A m d . 28 G. A . c. 89. 
2581: A m d . 29 G. A c. 109. 
2582: Amd. 28 G. A . c. 89. 
2583: Amd. 27 G. A. c. 68, 28 G. A. c. 90. 
Tit . XII ; c. 18: 29 G A . c. 110. 
2589: Amd. 27 G. A. c. 70. 
Ti t . XI I , c. 19: R e p . and Subst . 28 G. A . 

c. 91 . 
2597: Amd 27 G. A. c 71. 
Ti t . XI I , c. 20: 28 G. A. c. 92. 
2604: A m d . 29 G. A. cc . I l l , 112. 
2608: Amd 27 G A. c. 72, 29G. A. c 113. 
Ti t . XII I : 27 G A. cc . 74, 118, 28 G. A . 

cc. 141, 143, 144, 29 G. A. c. 128. 
2622: A m d . 28 G. A . c. 94. 
2627: A m d . 28 G A. c. 94. 
Tit . XI I I , c. 2: 29 G. A . c. 115. 
2629: A m d . 28 G. A. c. 95, 29 G. A c . 

114. 
2630: Rep . and Subst . 28 G. A . c 96 
2634: Rep . and Subst . 27 G. A. c. 73 
Tit . XI I I , c 3: 28 G. A. cc. 97, 116, 29 G. 

A. c. 116. 
2644: Amd. 27 G. A . c. 75. 
Ti t . XI I I , c. 4: 28 G. A. cc. 99, 116, 29 G . 

A. c. 116. 
2646: Amd 27 G. A. c. 76. 
2650: Amd. 27. G. A. c. 76. 
2667: A m d . 28 G. A. c. 98. 
Tit . XI I I , c . 5: 28 G. A . c. 116, 29 G. A . 

cc. 116, 117. 
2682: A m d . 27 G. A . c. 77. 
2683: A m d . 27 G. A . c . 78. 
2685: Amd. 27 G A. c. 78. 
2688: Amd. 27 G. A. c. 78. 
2692: A m d . 27 G. A. c. 78 
Ti t . XI I I , c . 7: 29 G. A c. 118. 
2700: A m d . 27 G. A. c. 79. 
Ti t . XI I I , c. 8: 28 G. A. cc. 100, 101, 102. 
2702: R e p . 28 G. A . c . 100. 
2703: Rep . 28 G. A c. 100. 
2704: A m d . 28 G. A. c. 100. 
2705: R e p . 28 G. A . c 100. 
2707: Amd. 28 G. A . c. 100. 
2708: Amd. 27 G. A. c. 80, 28 G. A . c . 

100, 29 G. A . c. 119. 
2709: Amd. 27 G. A . c 80, 2i G. A c. 

100, 29 G. A. c. 119. 
2710: A m d . 28 G. A . c. 100. 
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2711: Amd. 27 G. A. c. 80, 28 G. A. c. 
100, 29G. A. cc. 119, 120. 

2713: Amd. 27 G. A. c. 81, 28 G. A. cc. 
100, 101. 

2718: Amd. 27 G. A. c. 82; Rep. and 
Subst. 29 G. A. c. 121. 

Tit. XIII, c. 10: 28 G. A. c. 103. 
2727: Amd. 27 G. A. c. 83; Rep. and 

Subst. 29 G. A. c. 122. 
2728: Amd. 27 G. A. c. 84. 
2730: Amd. 27 G. A. c. 84. 
2731: Amd. 27 G. A. c. 81. 
2732: Amd. 27 G. A. c. 84. 
2733: Rep. and Subst. 27 G. A. c. 84. 
2734: Amd. 27 G. A. c. 85. 
2736: Amd. 27 G. A. c 86. 
2737: Amd. 27 G. A. c. 86 
2738. Amd. 27 G. A. c. 87, 29 G. A. c, 

123. 
2742: Amd. 29 G A. c. 124. 
Tit. XIII, c. 14: 27 G. A. cc. 88, 89, 90, 

28 G. A. cc. 109, 110. 
2744: Amd. 27 G. A. c. 91. 
2750: Amd. 28 G. A. c. 104. 
2752: Amd. 27 G. A. c. 92. 
2754: Amd. 27 G. A. cc. 91, 93. 
2755: Amd. 28 G. A. c. 105; 29 G. A. c. 125. 
2771: Amd. 28 G. A. c. 106. 
2778: Amd. 23 G. A. c. 107. 
2794: Amd. 29 G. A. c. 126. 
2806: Amd. 28 G. A. c. 108. 
2808: Amd. 27 G. A. c. 94. 
2812: Amd. 27. G. A. c. 95, 28 G. A. c. 

142, Rep. and Subst, 29 G. A. c. 127. 
2813: Amd. 27 G. A. c. 95. 
2831: Amd. 28 G. A. c. 111. 
2832: Amd. 28 G. A. c. 112. 
2849: Amd. 28 G. A. c. 113. 
2855: Amd. 28 G. A. c. 113. 
Tit XIII, c. 17: 28 G. A. c. 114. 
2868: See 29 G. A. c. 173. 
2869: Rep 29 G. A. c. 173. 
2871: See 29 G. A. c. 173. 
2872: See 29 G. A. c. 173. 
2873: See 29 G. A. c. 173. 
2874: See 29 G. A. c. 173. 
2881: Amd. 28 G. A. c, 115. 

P A R T S E C O N D . Private L a w . 

Tit. XIV: 27 G. A. c. 118, 28 G. A. cc. 117, 
143, 144. 

Tit. XIV, c. 6: 28 G. A. c. 118. 
2930: Amd. 27 G. A. c. 106. 
2942: Amd. 27 G. A. c. 96. See 26 G. A. 

Ex. Sess. c. 23; 27 G. A. cc. 165, 
166, 182. 

2943: Amd. 27 G. A. c. 97. 
2978: Amd. 28 G. A. c. 119. 
297«: Amd. 27 G. A. c. 98. 
3016: Amd. 29 G. A. c. 129. 
3043: Rep. 29 G. A. c. 130. 
3045: Rep. 29 G. A. c. 130. 
3049: Rep. 29 G. A. c. 130. 
3050: Kep. 29 G. A. c. 130. 
3051: Rep. 29 G. A. c. 130. 
3052: Rep. 29 G. A. c. 130. 
3054: Rep. 29 G. A. c. 130. 
3055: Rep. 29 G. A. c. 130. 
3138: Amd. 28 G. A. c. 120. 
3225: Amd. 29 G. A. c. 131. 
3253: Amd. 29 G. A. c. 132. 
Tit. XV, c. 3: 29 G. A. c. 130. 

Tit . XVI , c. 8: Rep. and Subs t . 29 G. A . 
c . 133. 

3287: Amd. 29 G. A . c. 134. 
Ti t . XVI I , c. 4: 29 G. A . c. 136. 
3386: A m d . 29 G. A. c. 135. 

P A R T T H I R D . Code ot Civil Practice. 

3439: A m d . 29 G. A. c 137. 
T i t . XVIII , c 4: 28 G. A . c. 121 
3494: A m d . 27 G. A . c 99. 
349'/: A m d . 29 G A. c . 138. 
3529: A m d . 29 G. A. c 139. 
3825: A m d . 29 G. A. c. 140. 
3847: Amd. 27 G. A . c. 100. 
3849: A m d . 27 G. A . c 100. 
3912: Rep . and Subs t . 27 G. A. c 
3947: A m d . 27 G. A . c 102. 
3948: A m d . 27 G. A. c. 103. 
3958: Amd 28 G. A . c 122. 
3988: Amd 27 G. A. c. 104. 
4027: Amd 28 G .A . c 123. 
4051: Amd. 28 G. A . c. 124. 
4142: A m d . 27 G. A . c 105. 
4259: A m d . 27 G A . c. 106. 
4538: Amd 27 G. A . c 107. 
4544: A m d . 29 G. A c. 141. 
4606: Amd 27 G. A . c . 108. 
4608: Amd 28 G. A. c 125. 

101. 

P A R T F O U R T H . Code o£ Criminal Pro
cedure . 

Ti t . XXIV: 27 G. A. c . 109, 29 G. A. c. 
152. 

Ti t . XXIV, c. 2: 29 G. A . cc . 142, 143. 
4790: A m d . 29 G. A. c. 144. 
T i t . XXIV, c . 4: 28 G. A . c. 127. 
4807: A m d . 28 G. A . c. 126, 29 G. A. c. 

145. 
4808: A m d . 29 G. A c. 53. 
Ti t . XXIV, c 5: 29 G. A . c. 146. 
4850: A m d . 27 G. A. c. 110. 
T i t . XXIV, c. 7: 28 G . A . c. 128. 
4897: Rep . and Subs t . 29 G. A . c . 147. 
T i t . XXIV, c. 8: 27 G. A . c. 111. 
T i t . XXIV, c. 9: 29 G. A . c . 148. 
4946: Rep . and Subs t . 28 G. A . c. 129. 
Ti t . XXIV, c . 10: 27 G. A . c. 112. 28 G. 

A. c. 130, 29 G A . cc . 149, 150. 
T i t . XXIV, c. 11: 28 G. A . c. 131. 
5016: Rep. and S u b i t . 27 G. A . c. 113. 
T i t . XXIV, c. 12: 28 G. A . c. 133. 
5034: A m d . 28 G. A. c. 132. 
5052: Amd. 29 G. A . c. 151. 
5096: A m d . 29 G. A . c. 153. 
5240: A m d . 27 G. A . c. 114. 
5246: A m d . 27 G. A . c. 114. 
5 '58: A m d . 28 G. A . c. 131. 
5274: R e p . and Subs t . 27 G. A . c. 115. 
5373: A m d . 28 G. A . c. 135. 
T i t . XXV, c. 34; 29 G. A . c 154. 
T i t . XXVI: 27 G. A . c 118, 28 G. A . cc. 

142, 143. 
Ti t . XXVI , c. 2: 27 G. A . c . 116, 28 G A. 

cc. 102, 138. 
5662: Amd. /8 G. A. c. 136. 
5663: A m d 27 G. A. c. H7. 
5667: Amd. 28 G. A. c. 136. 
5685: Amd. 28 G. A. c. 137. 
5707: Amd. 29 G. A. c. 155. 
5716: Amd. 29 G. A. c. 156. 



PROVISIONS 
RELATING TO THE CODE AND SUBSEQUENT STATUTES. 

SUMMARY. 

SECTIONS: SECTIONS: 
1. Codes and revisions—how to be cited. ing and binding—cost—electrotyping 
2. Editor and supervising committee to be —time limit. 

elected. 13. "Work to be hastened. 
•3. Enrolled bills bound and delivered to 14. Rate of binding. 

chairman. 15. Stenographer for editor—compensation. 
4. Code to be annotated. 16. Distribution of code. 
5. Annotators to be employed—cost lim- 17. County auditors to aid. 

ited—other assistants. 18. Same—receipts. 
<5. Compensation of annotators—powers of 19. Auditor to report—accounts. 

committee. 20. Officers to deliver to successors. 
7. Committee to supervise. 21. Compensation of editor. 
8. Duties of editor—sections and subdivi- 22. Volumes to be published. 

sions—references. 23. Selection of paper—auditing bills 
•9. Same—catch-words—proofs—correction 24. Supplements provided for. 

of errors. 25. Style and cost. 
10. Same—rules supreme court. 26. Bills to be audited. 
11. Same — prefix — contents — copyright— 27. Provisions against rival codes. 

index. 28. Appropriation. 
12. Mechanical construction of code—print- 29. Repealing clause. 

AN ACT to provide for the annotation, indexing, publication, distribution and sale of 
the code and statutes hereafter enacted, and the appointment of a supervising com
mittee and the election of an editor, and prescribing their duties. 

lie it Enacted by the Gemral Assembly of the State of Iowa: 

SECTION 1. Former revisions and codes shall be cited and designated 
as follows "Code of 1851, " "Revision of 1860, " "Code of 1873, " and the 
revision and codification passed and adopted at the extra session of the 
twenty-sixth general assembly, the ' ' Code. ' ' 

SEC. 2. The twenty-sixth general assembly shall, on or before the 
•third legislative day after the passage of this act and before the day of the 
adjournment of the extra session thereof, convene in joint session anc1 

select by viva voce vote in a non-partisan manner, upon a roll call of the 
members, an editor of the code, who shall perform the duties hereinafter 
defined. A joint committee, consisting of two members of the senate and 
three of the house, shall be elected by the senate and the house, respec
tively, to have general supervision of the work of annotation, indexing and 
publication of the code, and the members thereof shall be allowed actual 
•expenses for attending its meetings, which shall be at the capitol, and such 
committee shall be known and designated as the code supervising com
mittee 

SEC. 3. The secretary of state shall, as soon as possible, cause all the 
enrolled bills comprising the code to be bound by the state binder in such 
volumes as shall be most convenient, which shall be delivered only to the 
chairman of the code supervising committee, who shall be responsible 
therefor, and keep the same safe from fire or loss or damage by other 
cause, and shall return the same, upon completion of his work, free from 
interlineation, memoranda, erasure or alteration whatever, except as herein 
provided. 

SEC. 4. The code supervising committee shall cause the code to be 
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annotated, and require the persons employed for tha t purpose, as herein
after provided, to classify and cite immediately under each section, g iv ing 
the names of parties, book and page, all of the decisions of the supreme 
court of Iowa which may aid in understanding or explaining the same, 
stating briefly the pert inent points decided; also the decisions of the 
supreme court of the United States, of the United States circuit court of 
appeals, and, as far as practicable, of the United States circuit and district 
courts construing statutes of Iowa. 

S E C . 5. For the purpose of accomplishing such annotation so that the 
work shall be done in time to be published as a par t of saia code, the code 
supervising committee shal l employ three competent at torneys to annotate 
said code, the committee designating the ti t les and par ts of the code for 
the different annotators to be employed upon, so as to keep the pr in ters 
constantly supplied with copy and accomplish dispatch in the prosecution 
of the work; the committee to have the authority to employ additional 
annotators or editorial assistance, stenographers and clerks necessary to 
complete the work by the time required, and to direct general ly the 
prosecution of the work, in all not to cost to exceed seven thousand five 
hundred dollars for such annotation. 

[In accordance with a joint resolution passed subsequent to this act, the supervising 
committee employed Emlin McClain to annotate the code.] 

S E C . 6. The compensation of such persons so employed to make and 
provide such annotation shall be not to exceed one thousand two hundred 
and fifty dollars each, and actual railway expenses of meeting and confer
r ing together and with the code supervising committee. I t shal l be the 
duty of such persons, so employed to annotate, to proceed immediately to 
the discharge of their respective duties, to the end that the same be com
pleted on or before the first day of October, 1897. For any failure to prop
erly prosecute their work with diligence, the code supervising committee 
may discharge such attorney or at torneys and employ others in their stead, 
and for l ike reasons may discharge any successor. The said annotators 
shall be compensated only for the time actually employed, not to exceed 
ten dollars per day for each calendar day, and their accounts for such serv
ice to be sworn to, and then audited and allowed by the code supervising 
committee and approved by the executive council. Such persons so-
employed to annotate shall furnish their manuscript typewritten. 

S E C . 7. The code supervising committee shall supervise in all things 
the entire work of editing and annotating the code, and, in case of neg lec t 
or inability to act on the par t of such editor, said committee may discharge 
him and employ another editor in his stead, and for like reasons may dis
charge any successor. 

S E C . 8. The editor shall ar range and number consecutively, and in a 
convenient and suitable manner, sections, subdivisions, t i t les and par ts of 
the code, and the chapters of each title shall be numbered separately, and 
he shall cause to be printed in parentheses at the end of each section the 
numbers of corresponding sections of the code of 1873, the revision of 1860, 
and the code of 1851, in the order named, and references to session laws so-
far as practicable. 

S E C . 9. He shall prepare suitable catch words to be printed at the 
beginning of each section in black-faced type; he shall read the proofs ¡cor
rect all manifest grammatical and clerical errors in the code, and attend 
to its proper punctuation, but shall not change the~meaning thereby; and 
shall note all such corrections, or changes in punctuation, on the enrolled 
bills in red ink. He shall sign any corrections, except in punctuation, 
made by him, with his name, and any unauthorized correction or change 
made on the enrolled bills by the editor, or any change made by any other-
person than the editor, shall be deemed a forgery, and punished accord
ingly 
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SEC. 10. He shall prepare for publication with the code the rules of 
the supreme court, with annotations. 

SEC. 11. He shall also prepare for publication and publish with the 
code a prefix thereto, which shall contain the declaration of independence, 
the constitution of the United States, the statutes of the United States 
relating to citizenship and naturalization, and those relating to the authenti
cation of statutes, records and the like, the ordinance of 1787 and the 
articles of compact, the organic law of Michigan, of "Wisconsin and of Iowa, 
and amendments thereto, the act for the admission of Iowa into the Union, 
the constitution of the state of Iowa, annotated as hereinbefore provided 
for the code, and this act; and an analysis of the contents and table of 
abbreviations. He shall also copyright the code of 1897, its indexing, 
numbering of titles, chapters and sections, annotations, and its entire 
arrangement and publication, and assign such copyright to the state of Iowa. 
The editor shall also prepare a suitable, exhaustive and plain index to said 
code with cross references in the usual manner of indexing statutes and 
codes of laws, accomplishing, as near as practicable, with extraordinary 
care and diligence, a perfect index. 

SEC. 12. The code supervising committee shall cause said code to be 
well made of flrst-class materials, printed and bound in full law sheep in 
one volume, to be hand-sewed, and in accordance with the best workman
ship and methods of publishing law books. The main body of the code, 
the prefix, index and appendices shall be printed in new, clear cut, plain 
long primer type, and the annotations in brevier of same quality, double 
columns, all set solid, on paper of the size as near as may be, to the sup
plement to the revised statutes of the United States, the leaves to be seven 
and one-half inches in width by ten and three-quarters in length, the 
printed matter to be five inches by eight and one-half inches. The state 

• binder shall furnish all the material and do all the work of binding these 
codes in the manner herein provided for the sum and price not to exceed 
one dollar a volume. The state printer shall furnish the type and set the 
same and do all the work of printing the codes in the manner herein pro
vided for the sum and price not to exceed thirty-eight cents a copy or vol
ume; the state to furnish the paper for such codes, and the electrotypes and 
the work of electrotyping the same. 

The state printer shall deliver the type in page forms to the person 
employed by the code supervising committee to electrotype the same. 
The code supervising committee shall procure the pages of the code to be 
electrotyped; the state to furnish the metal and own the electrotypes, which 
shall be in the custody of the secretary of state and be carefully preserved 
by him; the bills for electrotyping to be verified and audited and allowed 
by the code supervising committee and approved by the executive council. 

If the printed pages of the code exceed in number two thousand pages, 
the state printer shall receive pro rata compensation for such excess. 

The work must be done to the satisfaction and approval of said code 
supervising committee, and to commence as soon as matter or copy is fur
nished, and continue as rapidly as practicable, so that the code of 1897 shall 
be ready for distribution on or before the first day of October, 1897. 

SEC. 13. The editor shall begin to deliver manuscript of the code and 
annotations to the printer within thirty days from the time of receiving the 
enrolled bills from the chairman of the supervising committee, and the 
work of publication, printing and binding the code shall be done as speed
ily as is consistent with good work, and the whole shall be completed and 
ready for distribution and sale on or before October 1, 1897. 

SEC. 14. The state binder shall deliver one thousand copies to the 
secretary of state within ten days after receiving the last printed matter, 
and at the rate of two thousand five hundred per week thereafter until all 
are completed. 

SEC. 15. The editor of the code shall be provided with a stenographer 
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or clerk, whose compensation shall be not to exceed the sum of fifty dol
lars per month, or the aggregate sum of two hundred and fifty dollars. 

S E C . 16. As soon as five hundred copies of the code are printed and 
bound to the satisfaction of the editor and code supervising committee, 
the same shal l be deposited with the secretary of state, and so on until a l l 
are completed, and the secretary of state shall be the custodian thereof, 
and shall distribute the same as follows: To the governor, all judges of 
the supreme court and judges of the United States circuit and district 
courts in Iowa, two copies each; state officers, district and superior courts, 
members of the twenty-sixth and succeeding general assemblies, the secre
tary of the senate, clerk of the house, state or terri torial libraries in the 
United States, county officers, mayor of each city or town, justices of the 
peace, township clerks, public libraries of the state, each one copy; to the 
state l ibrary twenty copies, state university ten copies; to the agricultural 
college and the state normal school, each two copies; and to each of the 
other public institutions of the state, one copy. And said code shall be 
sold to the public general ly at the uniform p'rice of not more than five dol
lars; the price to be fixed by the executive council, and the proceeds of said 
sale shall be accounted for to the secretary of state and paid into the state 
treasury. 

S E C . 17. For the convenience of distribution, the secretary of state 
shal l deliver to the auditor of each county the requisite number therefor, 
to be distributed as herein provided, who shall in turn deliver the same to 
the persons entitled thereto, and take their receipts for the same, and keep 
a memorandum thereof on file in his office. 

S E C . 18. The secretary of state may also deliver to each county audi
tor such number of copies of the code as, in his judgment, will be required 
to supply the demand, who shal l sell such copies at the price fixed under 
the provision of section sixteen hereof, at not more than five dollars per» 
copy, and pay the proceeds into the county treasury, on or before the fif
teenth day of November of each year. Each county auditor shall, upon 
receipt of the copies transmitted to him, execute receipts therefor in dupli
cate, one of which he shal l immediately transmit to the secretary of state, 
and the other to the state auditor. 

S E C . 19. The said county auditor shall also, on or before the fifteenth 
day of November of each year, make out in writing under oath a statement 
of the number of copies sold by him and not before accounted for, and the 
number remaining on hand, and the amount paid to the county treasurer, 
and transmit such statement to the auditor of state, who shall charge the 
county treasurer with such amount, and the secretary of state shall certify 
to the auditor the number of copies transmitted to each county auditor, and 
the state auditor shall charge each county auditor therewith, and subse
quently credit him with such as may be sold or otherwise lawfully dis
posed of. 

S E C . 20. When the county auditor goes out of office having any such 
copies remaining, he shal l deliver them to his successor, taking his receipt 
therefor in duplicate, one of which shall be sent to the state auditor, which 
shall be his sufficient discharge for the same; and every county officer, jus
tice of the peace, and mayor of city or town, and township clerk receiving 
a copy shall give his receipt therefor, and shall pass the copy to his suc
cessor, or deliver it to the auditor for the use of subsequent officers, and 
each shall be liable therefor on his official bond. 

S E C 21 The editor of the code shall receive as his compensation the 
sum of one thousand five hundred dollars, to be audited by the code super
vising committee and executive council, and paid as the work progresses. 
Said sum shall be in full for the entire service to be rendered by the editor 
under the provisions of this chapter, and for all his work of editing said 
code and indexing the same. 

S E C . 22. There shal l be published fifteen thousand copies of the code. 
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SEC. 23. The executive council, with the advice of the editor and code 
supervising committee, shall select and approve the paper and other mate
rials for said code, and shall audit all bills for the same; and shall approve 
all bills for expenses of printing, binding and distribution. 

SEC. 24. The twenty-ninth general assembly and each third general 
assembly thereafter shall select, in a manner as provided in section two 
hereof for the selection of editor, some competent and suitable person 
to compile, annotate and superintend the publication of the statutes of 
a general or permanent nature enacted after the adoption of the code. 

SEC. 25. Such compilation shall in all respects, so far as applicable, 
be numbered, annotated, indexed, printed, bound, published and distributed 
to the same persons, and sold and accounted for in the same manner, as 
herein provided for the code, and the price thereof shall not be more than 
one dollar and fifty cents each. 

SEC. 26. The code supervising committee shall audit and allow all 
bills contracted under the provisions of this act as the work progresses, 
subject to the approval of the executive council. 

SEC. 27. The code, as herein provided to be published and distributed, 
shall be the official edition and the only authoritative publication of the exist
ing laws of the state, and no other publication of the laws of the state shall 
be used in the courts or referred to in the decisions, by title, chapter or sec
tion, in the reports of the same; and the secretary of state and all other persons 
are hereby prohibited from delivering or permitting to be copied any acts 
or resolutions, or copies thereof passed at this special session of the general 
assembly, except as herein provided, until after the code goes into effect; 
and the code or any part thereof shall be published only in the manner 
herein or hereafter provided by the general assembly; and the rules of the 
supreme court providing for the citations of sections of the laws of this 
state shall designate the same as contained and numbered in the official 
code of 1897. No public money shall be paid or expended for any publica
tion of the laws of the state except for those published by authority of the 
state, and any such purchase or publication herein prohibited shall be a 
misdemeanor. 

SEC. 28. There is hereby appropriated, out of any money in the 
treasury not otherwise apppropriated, an amount sufficient to defray all 
expenses incurred in carrying out the provisions of this act. 

SEC. 29. All acts or parts of acts inconsistent with this act are hereby 
repealed. 

This act took effect by publication May 5, 1897. 
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DECLARATION OF INDEPENDENCE. 

IN CONGRESS, JULY 4, 1776. 

THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES OF 
AMERICA. 

[Adopted by the Continental Congress July 2, and authenticated and proclaimed July J/., 1776.] 

WHEN in the course of human events it becomes necessary for one people 
to dissolve the political bands which have connected them with another, 
and to assume among the powers of the earth the separate and equal 
station to which the laws of nature and of nature's God entitle them, a 
decent respect to the opinions of mankind requires that they should 
declare the causes which impel them to the separation. 

We hold these truths to be self-evident: that all men are created equal; 
that they are endowed by their Creator with certain unalienable rights-, 
that among these are life, liberty and the pursuit of happiness; that, to 
secure these rights, governments are instituted among men, deriving their 
just powers from the consent of the governed; that, whenever any form of 
government becomes destructive of these ends, it is the right of the people 
to alter or abolish it, and to institute a new government, laying its founda
tion on such principles, and organizing its powers in such form, as to them 
shall seem most likely to effect their safety and happiness. Prudence, 
indeed, will dictate that governments long established should not be 
changed for light and transient causes; and, accordingly, all experience 
hath shown that mankind are more disposed to suffer, while evils are suffer-
able, than to right themselves by abolishing the forms to which they are 
accustomed. But when a long train of abuses and usurpations, pursuing 
invariably the same object, evinces a design to reduce them under absolute 
despotism, it is their right, it is their duty, to throw off such government, 
and to provide new guards for their future security. Such has been the 
patient sufferance of these colonies, and such is now the necessity which 
constrains them to alter their former systems of government. The history 
of the present king of Great Britain is a history of repeated injuries and 
usurpations, all having in direct object the establishment of an absolute 
tyranny over these states. To prove this, let facts be submitted to a 
candid world: 

He has refused his assent to laws the most wholesome and necessary for 
the public good. 

He has forbidden his governors to pass laws of immediate and pressing 
importance, unless suspended in their operation till his assent should be 
obtained, and, when so suspended, he has utterly neglected to attend to 
them. 

He has refused to pass other laws for the accommodation of large 
districts of people, unless those people would relinquish the right of 
representation in the legislature—a right inestimable to them, and formi
dable to tyrants only. 

He has called together legislative bodies at places unusual, uncomfort
able, and distant from the repository of their public records, for the sole 
purpose of fatiguing them into compliance with his measures. 

He has dissolved representative houses repeatedly for opposing, with 
manly firmness, his invasions on the rights of the people. 

He has refused, for a long time after such dissolutions, to cause others 
to be elected; whereby the legislative powers, incapable of annihilation, 
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have returned to the people at large for their exercise; the state remaining, 
in the mean time, exposed to all the dangers of invasion from without, and 
convulsions within. 

He has endeavored to prevent the population of these states; for that 
purpose obstructing the laws for naturalization of foreigners; refusing to 
pass others to encourage their migration hither, and raising the conditions 
of new appropriations of lands. 

He has obstructed the administration of justice by refusing his assent 
to laws for establishing judiciary powers. 

He has made judges dependent on his will alone for the tenure of their 
offices and the amount and payment of their salaries. 

He has erected a multitude of new offices, and sent hither swarms of 
officers to harass our people and eat out their substance. 

He has kept among us, in times of peace, standing armies, without the 
consent of our legislatures. 

He has affected to render the military independent of, and superior to, 
the civil power. 

He has combined with others to subject us to a jurisdiction foreign to 
our constitution and unacknowledged by our laws, giving his assent to 
their acts of pretended legislation— 

For quartering large bodies of armed troops among us; 
For protecting them, by a mock trial, from punishment for any mur

ders which they should commit on the inhabitants of these states; 
For cutting off our trade with all parts of the world; 
For imposing taxes on us without our consent; 
For depriving us, in many cases, of the benefits of trial by jury; 
For transporting us beyond seas, to be tried for pretended offenses; 
For abolishing the free system of English laws in a neighboring prov

ince; establishing therein an arbitrary government, and enlarging its bound
aries, so as to render it at once an example and fit instrument for intro
ducing the same absolute rule into these colonies, 

For taking away our charters, abolishing our most valuable laws, and 
altering fundamentally the forms of our governments; 

For suspending our own legislatures, and declaring themselves invested 
•with power to legislate for us in all cases whatsoever. 

He has abdicated government here by declaring us out of his protection 
•and waging war against us. 

He has plundered our seas, ravaged our coasts, burnt our towns, and 
destroyed the lives of our people. 

He is, at this time, transporting large armies of foreign mercenaries to 
•complete the works of death, desolation and tyranny, already begun, with 
•circumstances of cruelty and perfidy scarcely paralleled in the most bar
barous ages, and totally unworthy the head of a civilized nation. 

He has constrained our fellow-citizens, taken captive on the high seas, 
to bear arms against their country, to become the executioners of their 
friends and brethren, or to fall themselves by their hands. 

He has excited domestic insurrections amongst us, and has endeavored 
to bring on the inhabitants of our frontiers the merciless Indian savages, 
whose known rule of warfare is an undistinguished destruction of all ages, 
sexes and conditions. 

In every stage of these oppressions we have petitioned for redress, in 
the most humble terms; our repeated petitions have been answered only by 
repeated injury. A prince whose character is thus marked by every act 
which may define a tyrant is unfit to be the ruler of a free people. 

Nor have we been wanting in attentions to our British brethren. We 
have warned them, from time to time, of attempts, by their legislature, to 
•extend an unwarrantable jurisdiction over us. We have reminded them of 
the circumstances of our emigration and settlement here. We have 
appealed to their native justice and magnanimity; and we have conjured them, 
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by the ties of our common kindred, to disavow these usurpations, which 
would inevitably interrupt our connections and correspondence. They, too, 
have been deaf to the voice of justice and of consanguinity. We must, 
therefore, acquiesce in the necessity which denounces our separation, and 
hold them, as we hold the res t of mankind, enemies in war, in peace friends. 

We, therefore, the representatives of the United States of America, in 
general congress assembled, appealing to the Supreme Judge of the world 
for the rectitude of our intentions, do, in the name and by the authority of 
the good people of these colonies, solemnly publish and declare, tha t these 
united colonies are, and of r ight ought to be, free and independent s ta tes ; 
tha t they are absolved from all allegiance to the British crown, and that, 
all political connection between them and the state of Great Britain is, and 
ought to be, totally dissolved; and that, as free and independent states, 
they have full power to levy war, conclude peace, contract alliances, 
establish commerce, and do all other acts and things which independent 
states may of r ight do. And for the support of this declaration, with a 
firm reliance on the protection of Divine Providence, we mutually p ledge 
to each other our lives, our fortunes, and our sacred honor. 

JOHN HANCOCK. 
New Hampshire.—Josiah Bartlett , Wm. Whipple, Matthew Thornton. 
Massachusetts Bay.—Saml. Adams, John Adams, Robt. Treat Paine , 

Elbr idge Gerry. 
Rhode Island, &c —Step. Hopkins, William Ellery. 
Connecticut.—Roger Sherman, Sam'el Huntington, Wm. Williams, Oliver 

Wolcott. 
New York.—Wm. Floyd, Phil . Livingston, Prans . Lewis, Lewis Morris . 
New Jersey —Richd. Stockton, Jno. Witherspoon, Frans . Hopkinson, 

J o h n Hart, Abra. Clark. 
Pennsylvania.—Robt. Morris, Benjamin Rush, Benja. Frankl in , Joh.it 

Morton, Geo. Clymer, Jas . Smith, Geo. Taylor, James Wilson, Geo. Ross. 
Delaware.—Caesar Rodney, Geo. Read, Tho. M'Kean. 
Maryland.—Samuel Chase, Wm. Paca, Thos. Stone, Charles Carroll of 

Carrollton. 
Virginia —George Wythe, Richard Henry Lee, Th. Jefferson, Benja. 

Harrison, Thos. Nelson, Jun., Francis Lightfoot Lee, Carter Braxton. 
North Carolina.—Wm. Hooper, Joseph Hewes, John Penn. 
South Carolina.—Edward Rutledge, Thos Hey ward, Jun. , Thomas. 

Lynch, Jun. , Arthur Middieton. 
Georgia.— Button Gwinnett, Lyman Hall, George Walton. 
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ARTICLES OF CONFEDERATION 
AND P E R P E T U A L UNION B E T W E E N T H E STATES. 

[Adopted by the Congress of tlie United States November 15, 1777, and submitted for ratification 
to the several states. Ratification consummated and proclaimed March 1, 1781.] 

SUMMARY. 

PREAMBLE. peace and war—holding treaties—cap-
ARTICLE 1. Style of Confederacy. tures and prizes—letters of marque and 
ART. 2. Each state retains all powers not reprisal—courts for trial of piracies and 

expressly delegated to congress. felonies on high seas—appeals in cases 
ART. 3. Obligations and purposes of the of captures—differences between states 

league of the states. —mode of choosing commissioners or 
ART. 4. Freedom of intercourse between the judges—private right of soil claimed un-

states—surrender of fugitives from jus- der two or more states—coining money 
tice—records, acts and judicial proceed- —weights and measures—Indian affairs 
ings of courts to be received with full —post routes—army—navy—committee of 
faith and credit by other states. the states—other committees—civil offi-

ART. 5. Congress — how organized and cers — president — public expenses—bor-
maintained—each state to have one vote rowing money—bills of credit—land and 
—privileges of delegates. naval forces—quotas based upon a census 

ART. 6. No state may send embassies or —states to raise and equip men at ex-
make treaties—persons holding office not pense of United States—enumeration of 
to accept presents, emoluments or titles measures requiring the assent of a major-
from foreign states—nor shall titles of no- ity of the states—adjournments of congress 
bility be granted—no two or more states —journals—copies of proceedings to be 
to make treaties without consent of con- furnished to states if desired, 
gress—no state duties to interfere with ART. 10. Powers of the committee of the 
foreign treaties—restriction upon naval states. 

. armaments and military forces—militia— A R T . 11. Canada allowed to join the Union 
arms and munitions—war powers limited —other colonies to require the assent of 
and defined. nine states. 

ART. 7. Military appointments. A R T . 12. United States pledged for payment 
A R T 8. Equalization of war charges and ex- of bills of credit and borrowed moneys, 

penses tor the common defence—based A R T . 13. States bound by decisions of con-
upon the value of land and improvements gress—union to be perpetual—changes in 
thereon—taxes to be levied by states. Articles to be agreed to by every state 

A R T . 9. Powers of congress — declaring —ratification and pledge. 

TO ALL TO WHOM THESE PRESENTS SHALL COME, WE THE UNDER
SIGNED, DELEGATES OF THE STATES AFFIXED TO OUR NAMES, Send 
greeting: 

Whereas the delegates of the United States of America in congress assem
bled did, on the fifteenth day of November, in the year of our Lord one 
thousand seven hundred and seventy-seven, and in the second year of 
the independence of America, agree to certain articles of confederation 
and perpetual union between the states of New Hampshire, Massachu
setts Bay, Rhode Island and Providence Plantations, Connecticut, New 
York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, Nor th 
Carolina, South Carolina and Georgia, in the words following, viz : 

ARTICLES OF CONFEDERATION AND PERPETUAL UNION, BETWEEN THE 
STATES OF NEW HAMPSHIRE, MASSACHUSETTS BAY, RHODE ISLAND 
AND PROVIDENCE PLANTATIONS, CONNECTICUT, NEW YORK, NEW JER
SEY, PENNSYLVANIA, DELAWARE, MARYLAND, VIRGINIA, NORTH CARO
LINA, SOUTH CAROLINA AND GEORGIA:— 

A R T I C L E 1. The style of this confederacy shall be " T H E U N I T E D 
S T A T E S O F AMERICA. " 

A R T . 2. Each state retains its sovereignty, freedom and independence, 
and every power, jurisdiction and r ight which is not by this confederation 
expressly delegated to the United States, in congress assembled. 
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A R T . 3. The said states hereby severally enter into a firm league of 
friendship with each other for their common defense, the security of their 
liberties, and their mutual and general welfare, binding themselves to 
assis t each other against all force offered to or at tacks made upon them, or 
any of them, on account of religion, sovereignty, trade, or any other pre
tense whatever. 

A R T . 4. The better to secure and perpetuate mutual friendship and 
intercourse among the people of the different states in this union, the free 
inhabitants of each of these states, paupers, vagabonds and fugitives from 
justice excepted, shall be entitled to all privileges and immunities of free 
cititizens in the several states; and the people of each state shall have free 
ingress and regress to and from any other state, and shall enjoy therein al l 
the privileges of t rade and commerce, subject to the same duties, imposi
tions and restrictions as the inhabitants thereof respectively: provided t ha t 
such restrictions shall not extend so far as to prevent the removal of prop
er ty imported into any state to any other s tate of which the owner is an 
inhabitant: provided, also, tha t no imposition, duties or restriction, shall be 
laid by any state on the property of the United States, or either of them. 

If any person guil ty of or charged with treason, felony or other h igh 
misdemeanor in any state shall flee from justice, and be found in any of the 
United States, he shall, upon demand of the governor or executive power 
of the s ta te from which he fled, be delivered up and removed to the state 
having jurisdiction of his offense. 

Fu l l faith' and credit shall be given in each of these states to the rec
ords, acts and judicial proceedings of the courts and magistrates of every 
other state. 

A R T . 5. For the more convenient management of the general interests 
of the United States, delegates shall be annually appointed, in such man
ner as the legislature of each state shall direct, to meet in congress on the 
first Monday in November, in every year, with a power reserved to each 
state to recall its delegates, or any of them, at any time within the year, 
and to send others in their stead for the remainder of the year. 

No state shall be represented in congress by less than two, nor by more 
than seven, members; and no person shal l be capable of being a delegate 
for more than three years in any term of six years ; nor shall any person, 
being a delegate, be capable of holding any office under the United States 
for which he, or another for his benefit, receives any salary, fees or emolu
ment of any kind. 

Each state shall maintain its own delegates in a meeting of the states, 
and while they act as members of the committee of these states. 

In determining questions in the United States in congress assembled, 
each state shall have one vote. 

Freedom of speech and debate in congress shall not be impeached or 
questioned in any court or place out of congress, and the members of 
congress shall be protected in their persons from arrests and imprison
ments, during the time of their going to and from and attendance on con
gress, except for treason, felony or breach of the peace. 

A R T . 6. No state, without the consent of the United States in congress 
assembled, shall send any embassy to, or receive any embassy from, or 
enter into any conference, agreement, alliance or treaty with, any king, 
prince or state; nor shall any person holding any office of profit or trust-
under the United States, or any of them, accept of any present, emolument, 
office or title of any kind whatever, from any king, prince or foreign state; 
nor shall the United States in congress assembled, or any of them, gran t 
any title of nobility. 

No two or more states shall enter into any treaty, confederation, or alli
ance whatever between them, without the consent of the United States in 
congress assembled, specifying accurately the purposes for which the same 
is to be entered into, and how long it shall continue. 
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No state shall lay any imposts or duties which may interfere with any 
stipulations in treaties, entered into by the United States in congress 
-assembled, with any king, prince or state, in pursuance of any treaties 
already proposed by congress, to the courts of France and Spain. 

No vessels of war shall be kept up in time of peace by any state, except 
such number only as shall be deemed necessary by the United States, in 
congress assembled, for the defense of such state, or its trade, nor shall 
any body of forces be kept up by any state, in time of peace, except such 
number only as in the judgment of the United States, in congress assembled, 
shall be deemed requisite to garrison the forts necessary for the defense of 
such state, but every state shall always keep up a well regulated and dis
ciplined militia, sufficiently armed and accoutred, and shall provide and 
constantly have ready for use, in public stores, a due number of field-
pieces and tents, and a proper quantity of arms, ammunition and camp-
equipage. 

No state shall engage in any war, without the consent of the United 
States in congress assembled, unless such state be actually invaded by 
enemies, or shall have received certain advice of a resolution being formed 
by some nation of Indians to invade such state, and the danger is so 
imminent as not to admit of a delay, till the United States, in congress 
assembled, can be consulted; nor shall any state grant commissions to any 
ships or vessels of war, nor letters of marque or reprisal, except it be 
after a declaration of war by the United States in congress assembled, and 
then only against the kingdom or state, and the subjects thereof, against 
which war has been so declared, and under such regulations as shall be 
established by the United States in congress assembled, unless such state 
"be infested by pirates, in which case vessels of war may be fitted out for 
"that occasion, and kept so long as the danger shall continue, or until the 
United States, in congress assembled, shall determine otherwise. 

ART. 7. When land forces are raised by any state for the common 
defense, all officers of or under the rank of colonel shall be appointed by 
the legislature of each state, respectively, by whom such forces shall be 
raised, or in such manner as such state shall direct, and all vacancies shall 
be filled up by the state which first made the appointment. 

ART. 8. All charges of war, and all other expenses that shall be 
incurred for the common defense or general welfare, and allowed by the 
United States in congress assembled, shall be defrayed out of a common 
treasury, which shall be supplied by the several states, in proportion to 
the value of all land within each state, granted to, or surveyed for, any 
person, as such land and the buildings and improvements thereon shall be 
estimated, according to such mode as the United States in congress assem
bled shall, from time to time, direct and appoint. 

The taxes for paying that proportion shall be laid and levied by the 
authority and direction of the legislatures of the several states, within the 
time agreed upon by the United States in congress assembled. 

ART. 9. The United States, in congress assembled, shall have the sole 
and exclusive right and power of determining on peace and war, except in 
the cases mentioned in the sixth article; of sending and receiving ambas
sadors, entering into treaties and alliances, provided that no treaty of 
commerce shall be made whereby the legislative power of the respective 
states shall be restrained from imposing such imposts and duties on for
eigners as their own people are subjected to, or from prohibiting the 
exportation or importation of any species of goods or commodities whatso
ever; of establishing rules for deciding, in all cases, what captures on land 
or water shall be legal, and in what manner prizes taken by land or naval 
forces in the service of the United States shall be divided or appropriated; 
of granting letters of marque and reprisal in times of peace; appointing 
courts for the trial of piracies and felonies committed on the high seas, 
and establishing courts for receiving and determining finally appeals in all 
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cases of captures: provided that no member of congress shall be appointed 
a judge of any of the said courts. 

The United States, in congress assembled, shall also be the last resort 
on appeal in all disputes and differences now subsisting, or that hereaf
ter may arise, between two or more states concerning boundary, juris
diction, or any other cause whatever, which authority shall always be 
exercised in the manner following. Whenever the legislative or executive 
authority or lawful agent of any state in controversy with another shall 
present a petition to congress, stating the matter in question, and praying 
for a hearing, notice thereof shall be given by order of congress to the 
legislative or executive authority of the other state in controversy, and a 
day assigned for the appearance of the parties by their lawful agents, who 
shall then be directed to appoint, by joint consent, commissioners or 
judges to constitute a court for hearing and determining the matter in 
question; but, if they cannot agree, congress shall name three persons out 
of each of the United States, and from the list of such persons each party 
shall alternately strike out one, the petitioners beginning, until the num
ber shall be reduced to thirteen; and from that number not less than seven 
nor more than nine names, as congress shall direct, shall, in the presence 
of congress, be drawn out by lot; and the persons whose names shall be so 
drawn, or any five of them, shall be commissioners or judges to hear and 
finally determine the controversy, so always as a major part of the judges 
who shall hear the cause shall agree in the determination; and if either 
party shall neglect to attend at the day appointed, without showing 
reasons which congress shall judge sufficient; or, being present, shall 
refuse to strike, the congress shall proceed to nominate three persons out of 
each state, and the secretary of congress shall strike in behalf of such 
party absent or refusing; and the judgment and sentence of the court to be 
appointed in the manner before prescribed shall be final and conclusive; 
and if any of the parties shall refuse to submit to the authority of such 
court, or to appear or defend their claim or cause, the court shall never
theless proceed to pronounce sentence, or judgment, which shall in like 
manner be final and decisive; the judgment or sentence and other proceed
ings being in either case transmitted to congress, and lodged among the 
acts of congress, for the security of the parties concerned: provided that 
every commissioner, before he sits in judgment, shall take an oath, to be 
administered by one of the judges of the supreme or superior court of the 
state where the cause shall be tried, ' ' well and truly to hear and deter
mine the matter in question, according to the best of his judgment, without 
favor, affection or hope of reward:" provided, also, that no state shall be 
deprived of territory for the benefit of the United States. 

All controversies concerning the private right of soil, claimed under 
different grants of two or more states whose jurisdictions, as they may 
respect such lands, and the states which passed such grants, are adjusted; 
the said grants or either of them being at the same • time claimed to have 
originated antecedent to such settlement of jurisdiction, shall, on the peti
tion of either party to the congress of the United States, be finally deter
mined, as near as may be, in the same manner as is before prescribed for 
deciding disputes respecting territorial jurisdiction between different states. 

The United States, in congress assembled, shall also have the sole and 
exclusive right and power of regulating the alloy and value of coin struck 
by their own authority, or by that of the respective states, fixing the stand
ard of weights and measures throughout the United States; regulating the 
trade and managing all affairs with the Indians, not members of any of the 
states: provided that the legislative right of any state, within its own limits, 
be not infringed or violated; establishing and regulating post offices from, 
one state to another, throughout all the United States, and exacting such 
postage on the papers passing through the same as may be requisite to 
defray the expenses of the said office; appointing all officers of the land 
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forces in the service of the United States, excepting regimental officers; 
appointing all the officers of the naval forces, and commissioning all officers 
whatever in the service of the United States; making rules for the govern
ment and regulation of the said land and naval forces, and directing their 
operations. 

The United States, in congress assembled, shall have authority to 
appoint a committee, to sit in the recess of congress, to be denominated 
"A Committee of the States, " and to consist of one delegate from each state; 
and to appoint such other committees and civil officers as may be necessary 
for managing the general affairs of the United States under their direction; 
to appoint one of their number to preside: provided that no person be allowed 
to serve in the office of president more than one year in any term of three 
years; to ascertain the necessary sums of money to be raised for the service 
of the United States, and to appropriate and apply the same for defraying 
the public expenses; to borrow money or emit bills on the credit of the 
United States, transmitting every half year to the respective states an 
account of the sums of money so borrowed or emitted; to build and equip a 
navy; to agree upon the number of land forces, and to make requisitions 
from each state for its quota, in proportion to the number of white inhabi
tants in such state, which requisition shall be binding; and thereupon the 
legislature of each state shall appoint the regimental officers, raise the men, 
and clothe, arm and equip them, in a soldier-like manner, at the expense of 
the United States; and the officers and men, so clothed, armed and equipped, 
shall march to the place appointed, and within the time agreed on, by the 
United States, in congress assembled; but if the United States, in congress 
assembled, shall, on consideration of circumstances, judge proper that any 
state should not raise men, or should raise a smaller number than its quota, 
and that any other state should raise a greater number of men than the 
quota thereof, such extra number shall be raised, officered, clothed, armed 
and equipped in the same manner as the quota of such state, unless the leg
islature of such state shall judge that such extra number can not be safely 
spared out of the same, in which case they shall raise, officer, clothe, arm. 
and equip as many of such extra number as they judge can be safely spared, 
and the officers and men, so clothed, armed and equipped, shall march to 
the place appointed, and within the time agreed on, by the United States, 
in congress assembled. 

The United States, in congress assembled, shall never engage in a war, 
nor grant letters of marque and reprisal in time of peace, nor enter into 
any treaties or alliances, nor coin money, nor regulate the value thereof, 
nor ascertain the sums and expenses necessary for the defense and welfare 
of the United States, or any of them, nor emit bills, nor borrow money on 
the credit of the United States, nor appropriate money, nor agree upon the 
number of vessels of war to be built or purchased, or the number of land 
or sea forces to be raised, nor appoint a commander-in-chief of the army or 
navy, unless nine states assent to the same, nor shall a question on any 
other point, except for adjourning from day to day, be determined, unless 
by the votes of a majority of the United States, in congress assembled. 

The congress of the United States shall have power to adjourn to any 
time within the year, and to any place within the United States, so that no 
period of adjournment be for a longer duration than the space of six months, 
and shall publish the journal of their proceedings monthly, except such 
parts thereof relating to treaties, alliances or military operations as in their 
judgment require secrecy; and the yeas and nays of the delegates of each 
state, on any question, shall be entered on the journal, when it is desired 
by any delegate; and the delegates of a state, or any of them, at his or their 
request, shall be furnished with a transcript of the said journal, except 
such parts as are above excepted, to lay before the legislatures of the sev
eral states. 

ART. 10. The committee of the states, or any nine of them, shall be 
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authorized to execute, in the recess of congress, such of the powers of con
gress as the United States, in congress assembled, by the consent of nine= 
states, shall , from time to time, think expedient to vest them with: provided 
tha t no power be delegated to the said committee, for the exercise of which, 
by the articles of confederation, the voice of nine states, in the congress of 
of the United States assembled, is requisite. 

A R T . 11 Canada, acceding to this confederation and joining in the 
measures of the United States, shall be admitted into and entitled to all the 
advantages of this Union; but no other colony shall be admitted into the 
same, unless such admission be agreed to by nine states. 

A R T . 12. All bills of credit emitted, moneys borrowed and debts con
tracted by or under the authority of congress, before the assembling of t h e 
United States in pursuance of the present confederation, shall be deemed 
and considered as a charge against the United States, for payment and sat
isfaction whereof the said United States and the public faith are hereby 
solemnly pledged. 

A R T . 13. Every state shall abide by the determinations of the United 
States, in congress assembled, on all questions which by this confederation 
are submitted to them. And the articles of this confederation shall be 
inviolably observed by every state, and the Union shall be perpetual ; nor 
shall any alteration at any time hereafter be made in any of them, unless 
such alteration be agreed to in a congress of the United States, and be 
afterwards confirmed by the legislatures of every state. 

And Whereas it hath pleased the g rea t Governor of the world to incline 
the hear ts of the legislatures we respectively represent in congress to 
approve of, and to authorize us to ratify, the said articles of confederation 
and perpetual union, Know ye, that we, the undersigned delegates, by vir
tue of the power and authority to us given for that purpose, do, by these 
presents, in the name and in behalf of our respective constituents, fully 
and entirely ratify and confirm each and every of the said articles of con
federation and perpetual union, and all and singular the matters and th ings 
therein contained. And we do further solemnly pl ight and engage the 
faith of our respective constituents tha t they shall abide by the determina
tions of the United States, in congress assembled, on all questions which 
by the said confederation are submitted to them; and that the art icles 
thereof shall be inviolably observed by the states we respectively repre
sent, and tha t the Union shall be perpetual . In witness whereof, we have 
hereunto set our hands, in congress. 

Done at Philadelphia, in the State of Pennsylvania, the 9th day ofJu'y, in the year 
of our Lord 1778, and in the third year of the Independence of America. 

On the part and behalf of the State of New Hampshire.—Josiah Bart let t , 
John Wentworth, Jun. (August 8, 1778 ) 

On the part and behalf of the State of Massachusetts Bay.—John Hancock, 
Samuel Adams, Elbridge Gerry, Francis Dana, James Lovell, Samuel 
Holten. 

On the part and behalf of the State of Rhode Island and Providence Planta
tions.—William Ellery, Henry Marchant, John Collins. 

On the part and behalf of the State of Connecticut.—Roger Sherman, Samuel 
Huntington, Oliver Wolcott, Titus Hosmer, Andrew Adams. 

On the part and behalf of the State of New York.—Jas. Duane, Fra. Lewis, 
Win. Duer, Gouv. Morris. 

Orí the part and behalf of the State of New Jersey.—Jno. Witherspoon, Nathl . 
Scudder. (November 26, 1778.) 

On the part and belialf of the State of Pennsylvania.—Robt. Morris, Daniel 
Roberdeau, Jona. Bayard Smith, William Clingan, Joseph Reed (July 22, 
1778). 

On the part and behalf of the State of Delaware.—Thomas M'Kean (Febru
ary 12, 1779), John Dickinson (May 5, 1779), Nicholas Van Dyke. 



ARTICLES OF CONFEDERATION 15, 

On the part and behalf of the State of Maryland.—John Hanson (March 1, 
1781), Daniel Carroll (March 1, 1781). 

On the part and behalf of the State of Virginia.—Richard Henry Lee, John 
Banister, Thomas Adams, Jno. Harvie, Francis Lightfoot Lee. 

On the part and behalf of the State of North Carolina.—John Penn (July 21, 
1778), Corns. Harnett , Jno. "Williams. 

On the part and behalf of the State of South Carolina.—Henry Laurens, Wil
liam Henry Drayton, Jno. Matthews, Richd. Hutson, Thos. Heyward, Jun. 

On the part and behalf of the State of Georgia.—Jno. Walton (July 24, 1778),. 
Edwd. Telfair, Edwd. Langworthy. 
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T H E CONSTITUTION 
OF T H E UNITED STATES. 

[Recommended by the convention of the states to congress Sept, 11, 17S7, and by it submitted to 
the states for ratification, which, by tlie concurrence of nine states, was consummated and 
proclaimed Sept. IS, 1788.] 

SUMMARY. 
ARTICLES: 

I. Legislative Department. 
II. Executive Department. 

III . Judicial Department 
IV. Rights and Obligations of the States. 
V. Mode of Amending the Constitution. 

VI. Obligation of Debts and of Treaties—Oaths of Office. 
VII . Ratification. 

Amendments. 

PREAMBLE. 

A R T I C L E I.—Legislative Department. 

SECTIONS: 
1. Legislative powers, how vested. 
2. to House of representatives, how com

posed—term—electors, 
to Qualifications of members. 
(3) Apportionment—direct taxes—census 

—ratio—present representation. 
(4) Elections to fill vacancies. 
(5) Election of speaker and other officers. 

• 3. (i) Senate, how composed—term. 
(2) Classes—vacancies, how filled. 
(3) Qualifications of senators. 
(4) Vice-president—duties—casting vote. 
(5) Other officers—president pro tempore. 
(6) Trial of impeachments. 
(7) Limitation of judgment—further trial 

may be had. 
4. M Elections for senators and representa

tives. 
(2) Congress, when to meet. 

5. (i) Each house to judge of its own elec
tions — quorum — compulsory attend
ance. 

(2) Rules—punishment of members—ex
pulsion. 

(3) Journals—yeas and nays, when re
corded. 

(4) Adjournments of congress. 
6. to Pay of senators and representatives-

privileges—freedom of debate, 
to May not hold certain other offices. 

7. to Origin of bills for revenue. 
(2) Passage of bills—veto power limited. 
(3) Concurrent resolutions and votes, 

how passed. 
8. Powers of Congress. 

to Collection of taxes—duties—imposts 
—excises. 

(2) Borrowing money. 
(3) Regula t ion of commerce — I n d i a n 

trade. 
<4) Naturalization—bankruptcies. 
<5) Coinage—weights and measures. 
(6) Punishment of counterfeiting 

(7) Post-offices and post roads. 
(8) Patents and copyrights. 
19) Tribunals inferior to supreme court. 
(10) Piracies—offenses against the law of 

nations. 
(11) War powers. 
(12) Support of armies—limitation. 
(13) Maintenance of navy. 
(M) Rules for land and naval forces. 
(15) Calling forth militia. 
(16) Discipline of militia—appointments. 
(17) Authority over seat of government. 
(18) Laws for carrying powers into execu

tion. 
9. to Limitation of slave trade. 

(2) P r i v i l e g e of wr i t of habeas corpus. 
(3) Attainder—ex post facto laws. 
(4) Capitation or direct taxes, how laid. 
(5) Export duties forbidden. 
(6) Commerce between states free and 

equal. 
(7) Payments from treasury—public ac

counts. 
(8) Titles of nobility and presents from 

foreign powers forbidden. 
10. to States not to exercise certain national 

powers. 
(2) States not to levy duties on exports or 

imports. 
(3) States not to lay tonnage duties, keep 

troops, make treaties, etc., nor engage 
in war. 

A R T I C L E 11.—Executive Department. 

SECTIONS: 
1. to Executive power vested in president 

—term. 
(2) Mode of election (obsolete). 
(3) Congress to fix time for choosing 

electors. 
(4) Qualifications of president. 
(5) Case of vacancy—congress to provide 

for. 
(6) Salary of president. 
(7) Oath of president . 

2. to Commander-in-chief—other powers. 
(2) Treaties—appointing power. 
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(3) Vacancies in office. 
(4) Message to congress—other duties. 
(5) R e m o v a l of p res iden t and o the r offi

cers. 
ARTICLE in.—Judicial Department. 

SECTIONS: 
1. Judicial power, how vested—tenure and 

pay of judges. 
2. M Jurisdiction of federal courts. 

(2) Original and appellate jurisdiction. 
(3) Trial by jury—place of trial. 

3. (1) Treason defined—how proved. 
(2) Treason, punishment of—corruption of 

blood—forfeitures,. 
ARTICLE IV.—Bights and Obligations of the 

States. 
SECTIONS: 

1. Public acts, records and judicial pro
ceedings of the states. 

2. (1) Rights of citizens of the states. 
(2) Surrender of fugitives from justice. 
(3) Surrender of persons held to service. 

3. (1) Admission of new states. 
(2) Power of congress over federal prop

erty—vested rights protected. 
4. Republican form of government guar

anteed. 
ARTICLE V.—Mode of Amending the Constitu

tion. 
Congress may propose amendments—vote 
—states may call conventions—legisla
tures of three-fourths of the states must 
approve—provisos. 

ARTICLE vi.—Obligations of Debts and Treat
ies—Oath of Office. 
(1) Existing debts valid as under Confed
eration. 
(2) Constitution, laws and treaties of the 
United States supreme. 
<3) Officers to take oath to support con
stitution—religious tests forbidden. 

ARTICLE vn.—notification. 
Constitution may be ratified by concur
rence of nine states. 

AMENDMENTS. 

I. Religious freedom. 
II. Militia—right to bear arms. 

III . Quartering of soldiers. 
IV. Exemption from illegal seizures and 

searches 
V. Indictments by grand jury—witness 

against oneself — illegal trials — 
private property not to be taken 
for public use. 

VI, Rights of persons accused of crime. 
VII. Jury trials in civil cases. 

VIII. Excessive bail and fines and cruel 
punishments forbidden. 

IX. Unenumerated rights not disparaged. 
X. Powers not delegated to the United 

States reserved to the states. 
XI. Judicial power not extended to suits 

against a state by a citizen of 
another state or of a foreign state. 

XII. SECTION 1. Election of president 
and vice-president—votes of elec
tors—when election devolves upon 
house of representatives — vice-
president to act when no choice. 

SEC. 2. Senate to elect vice-presi
dent—when—quorum. 

SEC. 3. Eligibility to vice-presi
dency. 

XIII. Slavery forbidden—congress to en
force. 

XIV. SECTION 1. Citizens, who are— 
equal rights guaranteed to. 

SEC. 2. Representatives, how appor
tioned among the states. 

SEC. 3. Disloyal persons ineligible 
as senators and representatives— 
congress may remove disability. 

SEC. 4. Public debt, pensions and 
bounties not to be questioned— 
debts and claims incurred in aid 
of rebellion declared void. 

SEC. 5. Congress to enforce by leg
islation. 

XV. Right to vote not restricted by race, 
color, etc.—Congress to enforce. 

"WE, the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the common 
defense, promote the general welfare, and secure the blessings of liberty 
to ourselves and our posterity, do ordain and establish this constitution 
for the United States of America. 

ARTICLE I. 
SECTION 1. All legislative powers herein granted shall be vested in 

a congress of the United States, which shall consist of a senate and 
¿.ouse of representatives. 

SEC. 2. w* The house of representatives shall be cpmposed of members 
chosen every second year by the people of the several states; and the 
electors in each state shall have the qualifications requisite for electors of 
the most numerous branch of the state legislature. 

(̂  No person shall be a representative who shall not have attained to 
the age of twenty-five years, and been seven years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that state in 
-which he shall be chosen. 

<3> [Representatives and direct taxes shall be apportioned among the 
several states which may be included within this union according to their 

"The figures in brackets are inserted for convenience of reference; they are not in the original. 



18 PREFIX. 

respective numbers, which shall be determined by adding to the whole 
number of free persons, including those bound to service for a term of 
years, and excluding Indians not taxed, three-fifths of all other persons.]* 
The actual enumeration shall be made within three years after the first 
meeting of the congress of the United States, and within every subsequent 
term of ten years, in such manner as they shal l by law direct. The num
ber of representat ives shal l not exceed one for every thir ty thousand, but 
each state shal l have at least one representative, and, until such enumera
tion shal l be made, the s ta te of New Hampshire shal l be entitled to choose 
three, Massachusetts eight, Rhode Island and Providence Plantat ions one, 
Connecticut five, New York six, New Jersey four, Pennsylvania eight, Del
aware one, Maryland six, Virginia ten, North Carolina five, South Carolina, 
five, and Georgia three. 

(4) When vacancies happen in the representation from any state, the' 
executive authority thereof shall issue writs of election to fill such vacan
cies. 

fi) The house of representatives shal l choose their speaker and o t h e r 
officers, and shall have the sole power of impeachment. 

S E C . 3. w The senate of the United States shall be composed of two sen
ators from each state, chosen by the legislature thereof for six years; a n d 
each senator shal l have one vote. 

<*> Immediately after they shall be assembled in consequence of the first, 
election, they shall be divided as equally as may be into three classes. 
The seats of the senators of the first class shal l be vacated at the expiration 
of the second year, of the second class at the expiration of the fourth year, 
and of the third class at the expiration of the sixth year, so that one-third 
may be chosen every second year; and if vacancies happen, by resignation 
or otherwise, during the recess of the legislature of any state, the executive 
thereof may make temporary appointments until the next meeting of the 
legislature, which shall then fill such vacancies. 

(3) No person shall be a senator who shal l not have attained to the age^ 
of thir ty years, and been nine years a citizen of the United States, and who. 
shall not, when elected, be an inhabitant of that state for which he shal l be^ 
chosen. 

(4) The vice-president of the United States shall be president of the s en 
ate, but shall have no vote, unless they be equally divided. 

(5) The senate shall choose their other officers, and also a president pro» 
tempore, in the absence of the vice-president, or when he shall exercise t h e 
office of president of the United States. 

<6) The senate shall have the sole power to t ry all impeachments. When, 
sitting for tha t purpose they shall be on oath or affirmation. When t h e 
president of the United States is tried, the chief justice shall preside; and 
no person shal l be convicted without the concurrence of two-thirds of the • 
members present. 

<7> Judgment in cases of impeachment shall not extend further than to 
removal from office, and disqualification to hold and enjoy any office of " 
honor, t rust or profit under the United States; but the par ty convicted shal l 
nevertheless be liable and subject to indictment, trial, judgment and pun
ishment, according to law. 

S E C . 4 M The times, places and manner of holding elections for sena
tors and representatives shall be prescribed in each state by the legisla
ture thereof, but the congress may at any time by law make or alter such 
regulations, except as to the places of choosing senators. 

*2> The congress shall assemble at least once in every year, and such 
meeting shall be on the first Monday in December, unless they shall by 
law appoint a different day. 

S E C . 5. (I> Each house shall be the judge of the elections, re turns and 
qualifications of its own members, and a majority of each shall constitute a . 

*The foregoing clause included in brackets is amended by sec. 2 of the 14th amendment, post. 
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quorum to do business; but a smaller number may adjourn from day to day, 
and m a y b e authorized to compel the attendance of absent members, in such 
manner and under such penalties as each house may provide. 

<2> Each house may determine the rules of its proceedings, punish 'its 
members for disorderly behavior, and, with the concurrence of ,two-ifchirds. 
expel a member. 

(3> Each house shall keep a journal of its proceedings, and from time ito 
time publish the same, excepting such par ts as may in their judgment 
require secrecy; and the yeas and nays of the members of either house on 
any question shall, at the desire of one-fifth of those present, be .entered 
on the journal. 

W Neither house, during the session of congress, shall , without the con
sent of the other, adjourn for more than three days, nor to any other place 
than that in which the two houses shall be sitting. 

S E C . 6. w The senators and representatives shall receive a compensation 
for their services, to be ascertained by law, and paid out of the t reasury of 
the United States. They shall in all cases, except treason, felony and 
breach of the peace, be privileged from arres t during their attendance at 
the sessions of their respective houses, and in going to and returning from 
the same; and for any speech or debate in either house they shall not be 
questioned in any other place. 

^ No senator or representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoluments whereof shall 
have been increased, during such time; and no person holding any office 
under the United States shall be a member of either house during his con
tinuance in office. 

S E C . 7. (I) All bills for raising revenue shall originate in the house of 
representatives, but the senate may propose or concur with amendments, as 
on other bills. 

(2) Every bill which shall have passed the house of representat ives 
and the senate, shall, before it becomes a law, be presented to the 
president of the United States; if he approve he shal l sign it, but if not he 
shall re turn it, with his objections, to that house in which it shall have 
originated, who shall enter the objections at la rge on their journal, and 
proceed to reconsider it. If after such reconsideration two-thirds of tha t 
house shall agree to pass the bill, it shall be sent, together with the objec
tions, to the other house, by which it shall likewise be reconsidered, and, 
if approved by two-thirds of that house, it shal l become a law. But in all 
such cases the votes of both houses shall be determined by yeas and nays, 
and the names of the persons voting for and against the bill shal l be entered 
on the journal of each house, respectively. If any bill shall not be 
returned by the president within ten days (Sundays excepted) after it shal l 
have been presented to him, the same shall be a law, in l ike manner as if 
he had signed it, unless the congress by their adjournment prevent its 
return, in which case it shall not be a law. 

O Every order, resolution or vote to which the concurrence of the sen
ate and house of representatives may be necessary (except on a question of 
adjournment) shall be presented to the president of the United States , and, 
before the same shal l take effect, shall be approved by him, or, being dis
approved by him, shall be repassed by two-thirds of the senate and house 
of representatives, according to the rules and limitations prescribed in the 
case of a bill. 

S E C . 8. The congress shall have power:— 
M To lay and collect taxes, duties, imposts and excises, to pay the debts 

and provide for the common defense and general welfare of the United 
States; but all duties, imposts and excises shal l be uniform throughout the 
United States; 

<2> To borrow money on the credit of the United States ; 
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0> To regulate commerce with foreign nations, and among the several 
states, and with the Indian tribes; 

.(4) To establish an uniform rule of naturalization, and uniform laws on 
the subject of bankruptcies throughout the United States; 

O To coin money, regulate the value thereof and of foreign coin, and fix 
the standard of weights and measures; 

1(6) To provide for the punishment of counterfeiting the securities and 
current coin of the United States; 

W To establish post-offices and post roads; 
1(8) To promote the progress of science and useful arts, by securing for 

limited times to authors and inventors the exclusive r ight to their respective 
writings and discoveries; 

(9) To constitute t r ibunals inferior to the supreme court; 
do) To define and punish piracies and felonies committed on the high 

seas, and offenses against the law of nations; 
(11) To declare war, g ran t let ters of marque and reprisal, and make rules 

concerning captures on land and water; 
(12) To raise and support armies; but no appropriation of money to t h a t 

use shall be for a longer term than two years; 
(13) To provide and maintain a navy, 
(14) To make rules for the government and regulation of the land and 

naval forces, 
(15) 'To provide for calling forth the militia to execute the laws of the 

union, suppress insurrections and repel invasions; 
<i6) To provide for organizing, arming and disciplining the militia, and 

for governing such par t of them as may be eraployed in the service of the 
United States; reserving to the states, respectively, the appointment of the 
officers and the authority of training the militia according to the discipline 
prescribed by congress; 

(17) To exercise exclusive legislation, in all cases whatsoever, over such 
district (not exceeding ten miles square) as may, by cession of part icular 
states and the acceptance of congress, become the seat of the government 
of the United States, and to exercise l ike authori ty over all places pur
chased by the consent of the legislature of the state in which the same 
shall be, for the erection of forts, magazines, arsenals, dock yards and other 
needful buildings; and— 

(18) To make all laws which shall be necessary and proper for car ry ing 
into execution the foregoing powers, and all other powers vested by th i s 
constitution in the government of the United States, or in any depar tment 
or officer thereof. 

S E C . 9. <*> The migration or importation of such persons as any of t he 
states now existing shall think proper to admit shall not be prohibited by 
the congress prior to the year one thousand eight hundred and eight, but a 
tax or duty may be imposed on such importation, not exceeding ten dol lars 
for each person. 

<* The privilege of the writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion or invasion, the public safety may 
require it. 

® No bill of attainder or ex post facto law shal l be passed. 
W No capitation or other direct tax shall be laid, unless in proportion to 

the census or enumeration hereinbefore directed to be taken. 
te> No tax or duty shall be laid on articles exported from any stat& 
<6' No preference shal l be given by any regulat ion of commerce or reve

nue to the ports of one state over those of another; nor shal l vessels bound 
to or from one state be obliged to enter, clear or pay duties in another 

<7) No money shal l be drawn from the treasury but in consequence of 
appropriations made by law, and a regular statement and account of the 
receipts and expenditures of a l l public money shal l be published from time 
to time 
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e> No title of nobility shall be granted by the United States; and no per
son holding any office of profit or t rust under them shall, without the con
sent of the congress, accept of any present, emolument, office or title, of ' 
any kind whatever, from any king, prince or foreign state. 

S E C . 10. M No state shall enter into any treaty, alliance or confedera
tion; grant let ters of marque and reprisal ; coin money; emit bills of credit; 
make any thing but gold and silver coin a tender in payment of debts; pass 
any bill of attainder, ex post facto law, or law impairing the obligation of 
contracts, or g ran t any title of nobility. 

<2> No state shall, without the consent of the congress, lay any imposts 
or duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of all duties and imposts, 
laid by any state on imports or exports, shall be for the use of the treas
ury of the United States; and all such laws shall be subject to the revision 
and control of the congress. 

<3) No state shall, without the consent of congress, lay any duty of ton
nage, keep troops or ships of war in time of peace, enter into any agree
ment or compact with another state, or with a foreign power, or engage in 
war, unless actually invaded, or in such imminent danger as will not admit 
of delay. 

ARTICLE II . 

S E C T I O N 1. w The executive power shall be vested in a president of the 
United States of America. He shall hold his office during the term of four 
years, and, together with the vice-president chosen for the same term, be 
elected as follows: 

<2> Each state shall appoint, in such manner as the legislature thereof 
may direct, a number of electors, equal to the whole number of senators 
and representat ives to which the state may be entitled in the congress; but 
no senator or representative, or person holding an office of t rus t or profit 
under the United States, shal l be appointed an elector. 

The electors shall meet in their respective states and vote by ballot for two persons, of 
whom one at least shall not be an inhabitant of the same state with themselves. And they 
shall make a list of all the persons voted for, and of the number of votes for each; which 
list they shall sign and certify, and transmit sealed to the seat of the government of the 
United States, directed to the president of the senate. The president of the senate shall, 
in the presence of the senate and house of representatives, open all the certificates, and 
the votes shall then be counted. The person having the greatest number of votes shall be 
the president, if such number be a majority of the whole number of electors appointed; 
and if there be more than one who have such majority, and have an equal number of votes, 
then the house of representatives shall immediately choose, by ballot, one of them for 
president; and if no person have a majority, then, from the five highest on the list, the said 
house shall, in like manner, choose the president. But in choosing the president the votes 
shall be taken by states, the representation from each state having one vote; a quorum for 
this purpose shall consist of a member or members from two-thirds of the states, and a 
majority of all the states shall be necessary to a choice. In every case, after the choice of 
the president, the person having the greatest number of votes of the electors shall be the 
vice-president. But if there should remain two or more who have equal votes, the senate 
shall choose from them, by ballot, the vice-president. 

[The foregoing clause has been superseded and annulled by the twelfth amendment, post.] 

<3> The congress may determine the time of choosing the electors, and 
the day on which they shal l give their votes; which day shall be the same 
throughout the United States. 

(4) No person except a natural born citizen, or a citizen of the United 
States at the time of the adoption of this constitution, shal l be eligible to 
the office of president; neither shall any person be eligible to that office 
who shall not have attained to the age of thirty-five years, and been four
teen years a resident within the United States. 

(5) In case of the removal of the president from office, or of his death, 
resignation, or inability to discharge the powers and duties of the said 
office, the same shall devolve on the vice-president, and the congress may 
by law provide for the case of removal, death, resignation or inability, 
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both of the president and vice-president, declaring what officer shall then 
act as president, and such officer shall act accordingly until the disability 
be removed or a president shall be elected. 

(6) The president shall, at stated times, receive for his services a com
pensation, which shall neither be increased nor diminished during the 
period for which he shall have been elected, and he shall not receive 
within that period any other emolument from the United States or any of 
them. 

<w Before he enter on the execution of his office, he shall take the fol
lowing oath or affirmation: 

" I do solemnly swear (or affirm) that I will faithfully execute the office 
of president of the United States, and will, to the best of my ability, pre
serve, protect, and defend the constitution of the United States. " 

S E C . 2. w The president shall be commander-in-chief of the army and 
navy of the United States, and of the militia of the several states when 
called into the actual service of the United States; he may require the 
opinion in writing of the principal officer in each of the executive depart
ments, upon any subject relating to the duties of their respective offices; 
and he shall have power to grant reprieves and pardons for offenses against 
the United States, except in cases of impeachment. 

<2> He shall have power, by and with the advice and consent of the sen
ate, to make treaties, provided two-thirds of the senators present concur; 
and he shall nominate, and by and with the advice and consent of the sen
ate shall appoint, ambassadors, other public ministers and consuls, judges 
of the supreme court, and all other officers of the United States, whose 
appointments are not herein otherwise provided for and which shall be 
established by law. But the congress may, by law, vest the appointment 
of such inferior officers as they think proper in the president alone, in the 
courts of law, or in the heads of departments. 

© The president shall have power to fill up all vacancies that may hap
pen during the recess of the senate, by grant ing commissions, which shal l 
expire at the end of their next session. 

S E C . 3. He shall from time to time give to the congress information of 
t he state of the Union, and recommend to their consideration such measures 
as he shall judge necessary and expedient. He may, on extraordinary 
occasions, convene both houses, or either of them; and, in case of disagree
ment between them with respect to the time of adjournment, he may adjourn 
them to such time as he shall think proper. He shal l receive ambassadors 
and other public ministers. He shal l t ake care tha t the laws be faithfully 
executed; and shall commission all the officers of the United States. 

S E C . 4. The president, vice-president, and all civil officers of the United 
States, shall be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors. 

ARTICLE III . 

S E C T I O N 1. The judicial power of the United States shall be vested in one 
supreme court, and in such inferior courts as the congress may, from time 
to time, ordain and establish. The judges, both of the supreme and infe
rior courts, shall hold their offices during good behavior; and shall, at stated 
times, receive for their services a compensation, which shall not be dimin
ished during their continuance in office. 

S E C . 2. w The judicial power shall extend to all cases in law and equity 
arising under this constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority; to all cases affecting 
ambassadors, other public ministers and consuls; to all cases of admiralty 
and maritime jurisdiction; to controversies to which the United States shal l 
be a par ty; to controversies between two or more states, between a state 
and citizens of another state, between citizens of different states, between 
citizens of the same state claiming lands under grants of different states, 
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and between a state, or the citizens thereof, and foreign states, citizens or 
subjects. 

(2> In all cases affecting ambassadors, other public ministers and consuls, 
and those in which a state shall be a party, the supreme court shall have 
original jurisdiction. In all the other cases, before mentioned, the supreme 
court shall have appel late jurisdiction, both as to law and fact, with such 
exceptions and under such regulations as the congress shal l make. 

<3) The trial of all crimes, except in cases of impeachment, shal l be by 
ju ry ; and such tr ial shall be held in the state where the said crimes shal l 
have been committed; but when not committed within any state, the tr ial 
sha l l be at such place or places as the congress may by law have directed. 

S E C . 3. W Treason against the United States shall consist only in levy
ing war against them, or in adhering to their enemies, giving them aid and 
comfort. No person shall be convicted of treason unless on the testimony 
of two witnesses to the same overt act, or on confession in open court. 

(2) The congress shall have power to declare the punishment of treason, 
but no attainder of treason shall work corruption of blood, or forfeiture, 
except during the life of the person attainted. 

ARTICLE IV. 

S E C T I O N 1. Fu l l faith and credit shal l be given in each state to the public 
acts, records and judicial proceedings of every other state. And the con
gress may, by general laws, prescribe the manner in which such acts, rec
ords and proceedings shall be proved, and the effect thereof. 

S E C . 2. (J) The citizens of each state shall be entitled to all privileges 
and immunities of citizens in the several states. 

<2> A person charged in any state with treason, felony or other crime, 
who shall flee from justice and be found in another state, shall, on demand 
of the executive authority of the state from which he fled, be delivered up, 
t o be removed to the state having jurisdiction of the crime. 

<3> No person held to service or labor m one state, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulat ion 
therein, be discharged from such service or labor, but shal l be delivered 
u p on claim of the par ty to whom such service or labor may be due. 

S E C . 3. <*> New states may be admitted by the congress into this Union; 
"but no new state shall be formed or erected within the jurisdiction of any 
o ther state, nor any state be formed by the junction of two or more states, 
o r par t s of states, without the consent of the legislatures of the states con
cerned, as well as of the congress. 

<2) The congress shall have power to dispose of, and make all needful 
ru les and regulations respecting, the terri tory or other proper ty belonging 
t o the United States; and nothing in this constitution shall be so construed 
a s to prejudice any claims of the United States or of any part icular state. 

S E C . 4. The United States shall guarantee to every state in this Union 
a republican form of government, and shal l protect each of them against 
invasion; and, on application of the legislature, or of the executive (when 
the legislature cannot be convened), against domestic violence. 

ARTICLE V. 

The congress, whenever two-thirds of both houses shal l deem it neces
sary, shall propose amendments to this constitution, or, on the application 
of the legislatures of two-thirds of the several states, shall call a conven
tion for proposing amendments, which, in either case, shall be valid to all 
intents and purposes, as pa r t of this constitution, when ratified by the leg
islatures of three-fourths of the several states, or by conventions in three-
iour ths thereof, as the one or the other mode of ratification may be pro
posed by the congress: provided that no amendment which may be made 
prior to the year one thousand eight hundred and eight shall in any man
ner affect the first and fourth clauses in the ninth section of the first 
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art icle; and tha t no state, without its consent, shall be deprived of i ts 
equal suffrage in the senate. 

ARTICLE VI. 

to All debts contracted and engagements entered into before the adop
tion of this constitution shall be as valid against the United States under 
this constitution as under the confederation. 

<2> This constitution, and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme law of t he 
land; and the judges in every state shall be bound thereby, anything in t he 
constitution or laws of any state to the contrary notwithstanding. 

© The senators and representatives before mentioned, and the members 
of the several state legislatures, and all executive and judicial officers, 
both of the United States and of the several states, shall be bound by oath 
or affirmation to support this constitution; but no religious test shall ever 
be required as a qualification to any office or public t rust under the United 
States. 

ARTICLE VII . 

The ratification of the conventions of nine states shall be sufficient for 
the establishment of this constitution between the states so ratifying the 
same. 
Done in convention, by the unanimous consent of the states present, the seventeenth 

day of September, in the year of our Lord one thousand seven hundred and 
eighty-seven and of the independence of the United States of America the 
twelfth. In witness whereof, we have hereunto subscribed our names. 

GEORGE WASHINGTON, P R E S I D E N T , 
and Deputy from Virginia. 

New Hampshire—John Langdon, Nicholas Gilman. 
Massachusetts—Nathaniel Gorham, Rufus King. 
Connecticut—Wm. Saml. Johnson, Roger Sherman. 
New York-—Alexander Hamilton. 
New Jersey—Will: Livingston, David Brearley, Wm. Patterson, Jona : 

Dayton. 
Pennsylvania—B. Frankl in , Thomas Mifflin, Robt. Morris, Geo. Clymer, 

Thos. Pitzsimons, Jared Ingersoll , James Wilson, Gouv. Morris. 
Delaware—Geo. Read, Gunning Bedford, Jr . , John Dickinson, Richard 

Bassett, Jaco. Broom. 
Maryland—James M 'Henry, Dan of St. Thos Jenifer, Danl. Carroll. 
Virginia—John Blair, James Madison, J r . 
North Carolina—Wm. Blount, Richd. Dobbs Spaight, Hugh Williamson. 
South Carolina—J. Rutledge, Charles Cotesworth Pinckney, Charles 

Pinckney, Pierce Butler. 
Georgia—William Pew, Abr Baldwin. 

Attest, W I L L I A M J A C K S O N , Secretary. 
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AMENDMENTS TO THE CONSTITUTION. 
[Proposed by congress, and ratified by the legislatures of the several states, pursuant to the fifth 

article of the original constitution. For dates of ratification see foot note.*] 

ARTICLE I. 
Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of speech 
or of the press; or the right of the people peaceably to assemble, and to 
petition the government for a redress of grievances. 

ARTICLE II. 
A well regulated militia being necessary to the security of a free state, 

the right of the people to keep and bear arms shall not be infringed. 

ARTICLE III. 
No soldier shall, in time of peace, be quartered in any house without the 

consent of the owner; nor in time of war, but in a manner to be prescribed 
by law. 

ARTICLE IV. 
The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be vio
lated; and no warrants shall issue, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be searched, 
and the persons or things to be seized. 

ARTICLE V. 
No person shall be held to answer for a capital, or otherwise infamous 

crime, unless on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the militia, when in actual 
service, in time of war or public danger; nor shall any person be subject, 
for the same offense, to be twice put J n jeopardy of life or limb; nor shall 
be compelled, in any criminal case, to be a witness against himself; nor be 
deprived of life, liberty, or property, without due process of law; nor shall 
private property be taken f oT^puBIÍc use wTthóuü just compensation. 

ARTICLE VI. 
In all criminal prosecutions, the accused shall enjoy the right to a speedy 

and public trial, by an impartial jury of the state and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accu
sation; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor; and to have the assistance of 
counsel for his defense. 

ARTICLE VII. 
In suits at common law, where the value in controversy shall exceed 

twenty dollars, the right of trial by jury shall be preserved; and no fact, 
tried by a jury, shall be otherwise re-examined in any court of the United 
States, than according to the rules of the common law. 

*The first ten of these amendments were proposed by congress to the legislatures of the several states Septem
ber 25, 178g, and were ratified by all of the states, except Connecticut, Georgia and Massachusetts, before the end of 
the year 1791, thereby becoming a part of the organic law, pursuant to the fifth article of the original constitution. 

The eleventh amendment was in like manner proposed September 5, 1794, and was, in a message of the presi
dent to congress, January 8,1798, declared to have been duly ratified by the legislatures of three-fourths of the 
states. 

The twelfth amendment was in like mannerproposed December 12,1803, in lieu of the original third paragraph of 
the first section of the second article, and September 25, 1804, was proclaimed by the secretary of state to have Deen 
duly ratified. 

The thirteenth amendment was proposed February 1, 1865, and was December 18, 1865, by the secretary of state 
proclaimed to have been duly ratified. 

The fourteenth amendment was proposed June 16, i860, and was July 28, 1808, by the secretary of state pro
claimed to have been duly ratified. 

The fifteenth amendment was proposed February 27, 1869, and was March 30, 1870, by the secretary of state 
proclaimed to have been duly ratified. 
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ARTICLE VIII. 
Excessive bail shall not be required, nor excessive fines imposed, nor 

cruel and unusual punishments inflicted. 

ARTICLE IX. 
The enumeration in the constitution of certain rights shall not be con

strued to deny or disparage others retained by the people. 

ARTICLE X. 
The powers not delegated to the United States by the constitution, nor 

prohibited by it to the states, are reserved to the states respectively, or to 
the people. 

ARTICLE XL 
The judicial power of the United States shall not be construed to extend 

to any suit in law or equity, commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or subjects of any 
foreign state. 

ARTICLE XII. 
SECTION 1. The electors shall meet in their respective states, and vote by 

"ballot for president and vice-president, one of whom, at least, shall not be 
a,n inhabitant of the same state with themselves; they shall name in their 
ballots the person voted for as president, and in distinct ballots the person 
voted for as vice-president; and they shall make distinct lists of all persons 
voted for as president, and of all persons voted for as vice-president, and 
of the number of votes for each, which lists they shall sign and certify, 
and" transmit sealed to the seat of the government of the United States, 
directed to the president of the senate; the president of the senate shall, in 
the presence of the senate and house of representatives, open all the certif
icates, and the votes shall then be counted; the person having the greatest 
number of votes for president shall be the president, if such number be a 
majority of the whole number of electors appointed; and if no person have 
such majority, then from the persons having the highest numbers, not 
exceeding three, on the list of those voted for as president, the house of 
representatives shall choose immediately, by ballot, the president. But in 
choosing the president, the votes shall be taken by states, the representa
tion from each state having one vote; a quorum for this purpose shall con
sist of a member or members from two-thirds of the states, and a majority 
of all the states shall be necessary to a choice. And if the house of repre
sentatives shall not choose a president, whenever the right of choice shall 
devolve upon them, before the fourth day of March next following, then 
the vice-president shall act as president, as in the case of the death or 
other constitutional disability of the president. 

SEC. 2. The person having the greatest number of votes as vice-presi
dent shall be the vice-president, if such number be a majority of the whole 
number of electors appointed; and if no person have a majority, then from 
the two highest numbers on the list, the senate shall choose the vice-presi
dent; a quorum, for that purpose, shall consist of two-thirds of the whole 
number of senators, and a majority of the whole number shall be necessary 
to a choice. 

SEC. 3. But no person constitutionally ineligible to the office of presi
dent shall be eligible to that of vice-president of the United States. 

ARTICLE XIII. 
SECTION 1. Neither slavery nor involuntary servitude, except as a pun

ishment for crime, whereof the party shall have been duly convicted, shall 
exist within the United States, or any place subject to their jurisdiction. 

SEC. 2. Congress shall have power to enforce this article by appro
priate legislation. 



AMENDMENTS TO THE CONSTITUTION. 27 

ARTICLE XIV. 
SECTION 1. All persons born or naturalized in the United States, and 

subject to the jurisdiction thereof, are citizens of the United States, and of 
the state wherein they reside. No state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United 
States, nor shall any state deprive any person of life, liberty, or property, 
without due process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws. 

SEC. 2. Representatives shall be apportioned among the several states 
according to their respective numbers, counting the whole number of per
sons in each state, excluding Indians not taxed. But when the right to vote 
at any election for the choice of electors for president and vice-president of 
the United States, representatives in congress, the executive and judicial 
officers of a state, or the members of the legislature thereof, is denied to 
any of the male inhabitants of such state, being twenty-one years of age, 
and citizens of the United States, or in any way abridged, except for parti
cipation in rebellion or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one years of age in 
such state. 

SEC. 3. No person shall be. a senator or representative in congress, or 
elector of president and vice-president, or hold any office, civil or military, 
under the United States, or under any state, who, having previously taken 
an oath, as a member of congress, or as an officer of the United States, or 
as a member of any state legislature, or as an executive or judicial officer 
of any state, to support the constitution of the United States, shall have 
engaged in insurrection or rebellion against the same, or given aid or com
fort to the enemies thereof. But congress may, by a vote of two-thirds of 
each house, remove such disability. 

SEC. 4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for 
services in suppressing insurrection or rebellion, shall not be questioned. 
But neither the United States nor any state shall assume or pay any debt 
or obligation incurred in aid of insurrection or rebellion against the United 
States, or any claim for loss or emancipation of any slave; but all such 
debts, obligations and claims shall be held illegal and void. 

SEC. 5. The congress shall have power to enforce, by appropriate legis
lation, the provisions of this article. 

ARTICLE XV. 
SECTION 1. The right of citizens of the United States to vote shall not 

be denied or abridged by the United States or by any state on account of 
race, color, or previous condition of servitude. 

SEC. 2. The congress shall have power to enforce this article by appro
priate legislation. 
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CITIZENSHIP. 

REVISED STATUTES OF THE UNITED STATES OF 1878. 

SUMMARY. 

SECTIONS: SECTIONS: 
1992. Who are citizens. 1998. Avoiding- the draft. 
1993. Citizenship of children of citizens 1999. Right of expatriation declared. 

born abroad. 2000. Protection to naturalized citizens in 
1994. Citizenship of married women. foreign states. 
1995. Of persons born in Oregon. 2001. Release of citizens imprisoned by for-
1996. Rights as citizens forfeited for deser- eign governments to be demanded. 

tion, etc. 
1997. Certain soldiers and sailors not to 

incur the forfeitures of the last sec
tion. 

S E C T I O N 1992. All persons born in the United States and not subject to 
any foreign power, excluding Indians not taxed, are declared to be citizens 
of the United States. 

S E C . 1993. All children heretofore born or hereafter born out of t he 
limits and jurisdiction of the United States, whose fathers were or may be 
at the time of their birth citizens thereof, are declared to be citizens of t he 
United States; but the r ights of citizenship shall not descend to children 
whose fathers never resided in the United States. 

S E C . 1994. Any_jyomen who is now or may; hereafter be .married to a 
citizen of the United STiàtes, and who might herself be lawfully naturalized, 
shal l be deemed a citizen. 

13EC. 1995. All persons born in the district of country formerly known 
as the terr i tory of Oregon, and subject to the jurisdiction of the United 
States on the 18th May, 1872, are citizens in the same manner as if born, 
elsewhere in the United States. 

S E C . 1996. All persons who deserted the military or naval service of 
the United States and did not return thereto or report themselves to a pro
vost-marshal within sixty days after the issuance of the proclamation by 
the president, dated the 11th March, 1865, are deemed to have voluntarily-
relinquished and forfeited their r ights of citizenship, as well as their r i g h t 
to become citizens; and such deserters shall be forever incapable of hold
ing any office of t rust or profit under the United States, or of exercising 
any r ights of citizens thereof. 

[Subsequent statutes provide for the removal, upon certain conditions, of the disabil
ities imposed by section 1996.—See Sup. to Rev. St. U. S., vol. 1 (2d Ed.), pp. 692 and 
901; and vol. 2, pp. 54 and 425.] 

S E C . 1997. No soldier or sailor, however, who faithfully served accord
ing to his enlistment until the 19th day of April, 1865, and who, without 
proper authori ty or leave first obtained, quit his command or refused to 
serve after that date, shall be held to be a deserter from the army or navy; 
but this section shall be construed solely as a removal of any disability 
such soldier or sailor may have incurred, under the preceding section, by 
the loss of citizenship and of the r igh t to hold office, in consequence of his 
desertion. 

S E C . 1998. Every person who hereafter deserts the military or naval 
service of the United States, or who, being duly enrolled, departs the juris
diction of the district in which he is enrolled, or goes beyond the limits of 
the United States, with intent to avoid any draft into the military or navaL 
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service, lawfully ordered, shall be liable to all the penalties and forfeitures 
of section nineteen hundred and ninety-six. 

SEC. 1999. Whereas the right of expatriation is a natural and inherent 
right of all people, indispensable to the enjoyment of the rights of life, 
liberty, and the pursuit of happiness; and whereas in the recognition of 
this principle this government has freely received emigrants from all 
nations, and invested them with the rights of citizenship; and whereas it is 
•claimed that such American citizens, with their descendants, are subjects 
•of foreign states, owing allegiance to the governments thereof; and 
whereas it is necessary to the maintenance of public peace that this claim, 
of foreign allegiance should be promptly and finally disavowed: Therefore 
any declaration, instruction, opinion, order, or decision of any officer of the 
United States which denies, restricts, impairs, or questions the right of 
expatriation, is declared inconsistent with the fundamental principles of 
the republic. 

SEC. 2000. All naturalized citizens of the United States, while in foreign 
countries, are entitled to and shall receive from this government the same 
protection of persons and property which is accorded to native-born 
citizens. 

SEC. 2001. Whenever it is made known to the president that any citizen 
of the United States has been unjustly deprived of his liberty by or under 
"the authority of any foreign government, it shall be the duty of the presi
dent forthwith to demand of that government the reasons of such imprison
ment; and if it appears to be wrongful and in violation of the rights of 
American citizenship, the president shall forthwith demand the release of 
such citizen, and if the release so demanded is unreasonably delayed or 
refused, the president shall use such means, not amounting to acts of war, 
as he may think necessary and proper to obtain or effectuate the release; 
and all the facts and proceedings relative thereto shall as soon as practic
able be communicated by the president to congress. 
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NATURALIZATION OF ALIENS. 

REVISED STATUTES OF THE UNITED STATES OF 1878. 

SUMMARY. 

SECTIONS: SECTIONS: 
2165. Aliens, how naturalized. 2172. Children of persons naturalized under 
2166. Aliens honorably discharged from certain laws to be citizens. 

military service. 2173. Police court of District of Columbia 
2167. Minor residents. has no power to naturalize for-
2168. Widow and children of declarants. eigners. 
2169. Aliens of African nativity and de- 217-1. Naturalization of seamen. 

scent. SUPPLEMENTARY PROVISIONS. 
2170. Residence of five years in United Chinese not to be naturalized. 

States. Naturalization of aliens serving in 
2171. Alien enemies not admitted. navy or marine corps. 

S E C T I O N 2165. Any alien may be admitted to become a citizen of t he 
United States in the following manner, and not otherwise: 

First . He shall declare on oath, before a circuit or district court of the 
United States, or a district or supreme court of the territories, or a court of 
record of any of the states having common law jurisdiction, and a seal and 
clerk, two years, at least, prior to his admission, that it is bona fide his 
intention to become a citizen of the United States, and to renounce forever 
al l allegiance and fidelity to any foreign prince, potentate, state, or sover
eignty, and, particularly, by name, to the prince, potentate, state, or sov
ereignty of which the alien may be at the time a citizen or subject. 

[Declaration before clerk of any of the courts named in this paragraph authorized and 
legalized by amendment incorporated in sixth paragraph of this section. See post.} 

Second. He shall, at the time of his application to be admitted, declare, 
on oath, before some one of the courts above specified, that he will support 
the constitution of the United States, and that he absolutely and entirely 
renounces and abjures all allegiance and fidelity to every foreign prince, 
potentate, state, or sovereignty; and, particularly, by name, to the prince, 
potentate, state, or sovereignty of which he was before a citizen or subject; 
which proceedings shall be recorded by the clerk of the court. 

Third. I t shall be made to appear to the satisfaction of the court admit
t ing such alien that he has resided within the United States five years a t 
least, and within the state or terri tory where such court is at the time held 
one year at least; and that during that time he has behaved as a man of a 
good moral character, attached to the principles of the constitution of the 
United States, and well disposed to the good order and happiness of t he 
same; but the oath of the applicant shall in no case be allowed to prove his 
residence. 

Fourth . In case the alien applying to bo admitted to citizenship has 
borne any hereditary title, or been of any of the orders of nobility in the 
kingdom or state from which he came, he shall, in addition to the above 
requisites, make an express renunciation of his title or order of nobility 
in the court to which his application is made, and his renunciation shall be 
recorded in the court. 

Fifth. Any alien who was residing withm the limits and under the juris
diction c i the United States before the twenty-ninth day of January, one 
thousand se \ en hunared and ninety-five, may be admitted to become a citi
zen, on duo proof made to some one of the courts above specified, that he 
has resided two years, at least, within the jurisdiction of the United States, 
and one year, at least, immediately preceding his application, within the-
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state or terri tory where such court is at the time held; and on his declar ing 
on oath that he will support the constitution of the United States, and tha t 
he absolutely and entirely renounces and abjures all allegiance and fidelity 
to any foreign prince, potentate, state, or sovereignty, and, par t icular ly , 
by name, to the prince, potentate, state, or sovereignty whereof he was 
before a citizen or subject; and, also, on its appearing to the satisfaction of 
the court, tha t during such term of two years he has behaved as a man of 
good moral character, attached to the constitution of the United States, and 
well disposed to the good order and happiness of the same; and where the 
alien, applying for admission to citizenship, has borne any heredi tary title, 
or been of any of the orders of nobility in the kingdom or state from which 
he came, on his, moreover, making in the court an express renunciation of 
his title or order of nobility. All of the proceedings, required in this con
dition to be performed in the court, shall be recorded by the clerk thereof. 

Sixth. Any alien who was residing within the limits and under the juris
diction of the United States, between the eighteenth day of June, one 
thousand seven hundred and ninety-eight, and the eighteenth day of June , 
one thousand eight hundred and twelve, and who has continued to reside 
within the same, may be admitted to become a citizen of the United Sta tes 
without having made any previous declaration of his intention to become 
such; but whenever any person, without a certificate of such declaration of 
intention, makes application to be admitted a citizen, it must be proved to 
the satisfaction of the court, tha t the applicant was residing within t h e 
limits and under the jurisdiction of the United States before the e ighteenth 
day of June, one thousand eight hundred and twelve, and has continued to-
reside within the same; and the residence of the applicant within the l imits 
and under the jurisdiction of the United States, for at least five years 
immediately preceding the time of such application, must be proved by t h e 
oath of citizens of the United States, which citizens shal l be named in t he 
record as witnesses; and such continued residence within the limits and 
under the jurisdiction of the United States, when satisfactorily proved, and 
the place where the applicant has resided for at least five years, shal l be 
stated and set forth, together with the names of such citizens, in the record 
of the court admitting the applicant; otherwise the same shall not en t i t l e ' 
him to be considered and deemed a citizen of the United States. [Be it 
enacted by the senate and house of representatives of the United States of America 
in congress assembled, That the declaration of intention to become a citizen of 
the United States, required by section two thousand one hundred and sixty-
five of the revised statutes of the United States, may be made by an al ien 
before the clerk of any of the courts named in said section two thousand 
one hundred and sixty-five; and all such declarations heretofore made before 
any such clerk are hereby declared as legal and valid as if made before one 
of the courts named in said section.] 

[The part in brackets is the act of February 1, 1876.] 

S E C . 2166. Any alien, of the age of twenty-one years and upwards, who 
has enlisted, or may enlist in the armies of the United States, ei ther t h e 
regular or the volunteer forces, and has been, or may be hereafter, honor
ably discharged, shall be admitted to become a citizen of the United States, 
upon his petition, without any previous declaration of his intention to 
become such, and he shall not be required to prove more than one yea r ' s 
residence within the United States previous to his application to become 
such citizen ; and the court admitting such alien shall, in addition to such proof 
of residence and good moral character, as now provided by law, be satisfied 
by competent proof of such person's having been honorably discharged 
from the service of the United States. 

S E C . 2167. Any alien, being under the age of twenty-one years, who 
has resided in the United States three years next preceding his arr iving a t 
tha t age, and who has continued to reside therein to the time he may make 
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application to be admitted a citizen thereof, may, after he arrives a t t he 
age of twenty-one years, and after he has resided five years within the 
United States, including the three years of his minority, be admitted a citi
zen of the United States, without having made the declaration required in 
the first condition of section twenty-one hundred and sixty-five; but such 
alien shall make the declaration required therein at the time of his admis
sion; and shall further declare, on oath, and prove to the satisfaction of 
the court, that, for two years next preceding, it has been his bona fide inten
tion to become a citizen of the United States; and he shall in all respects 
comply with the laws in regard to naturalization. 

S E C . 2168. When any__aj}en who has complied with the first condition 
specified in section twenty-one hundred and sixty-five, dies before he is 
actually naturalized, the widow and the children of such alien, shall^be con
sidered as citizens of the United" States, and shall be entitled to all r igh ts 
and prlvlleges-as snc~h,"T[pon taking the oaths proscribed [prescribed] by 
law. 

S E C . 2169. The provisions of this title shall apply to aliens [being free 
white persons, and to aliens] of African nativity and to persons of African 
descent. 

[The words in brackets are inserted by the act of February 18, 1875.] 

S E C . 2170. No alien shall be admitted to become a citizen who has not 
for the continued term of five years next preceding his admission resided 
within the United States. 

S E C . 2171. No alien who is a native citizen or subject, or a denizen of 
any country, state, or sovereignty with which the United States are at war, 
at the time of his application, shal l be then admitted to become a citizen 
of the United States; but persons resident within the United States, or the 
territories thereof, on the eighteenth day of June, in the year one thousand 
eight hundred and twelve, who had before that day made a declaration, 
according to law, of their intention to become citizens of the United States, 
or who were on that day entitled to become citizens without making such 
declaration, may be admitted to become citizens thereof, notwithstanding 
they were alien enemies at the time and in the manner prescribed by the 
laws heretofore passed on that subject; nor shall anything herein contained 
be taken or construed to interfere with or prevent the apprehension and 
removal, agreeably to law, of any alien enemy at any time previous to the 
actual naturalization of such alien. 

> S E C . 2172. The children of persons who have been duly naturalized 
/ under any law of the United States, or who, previous to the passing of any 

law on that subject, by the government of the United States, may have 
become citizens of any one of the states, under the laws thereof, being 
under the age of twenty-one years at the time of the naturalization of their 
parents, shall, if dwelling in the United States, be considered as citizens 
thereof; and the children of persons who now are, or have been, citizens of 
the United States, shall, though born out of the limits and jurisdiction of 
the United States, be considered as citizens thereof; but no person hereto
fore proscribed by any state, or who has been legally convicted of having 
joined the army of Great Britain during the revolutionary war, shal l be 
admitted to become a citizen without the consent of the legislature of the 
state in which such person was proscribed. 

S E C . 2173. The police court of the District of Columbia shal l have no 
power to naturalize foreigners. 

S E C . 2174. Every seaman, being a foreigner, who declares his intention 
of becoming a citizen of the United'States in any competent court, and shal l 
have served three years on board of a merchant vessel of the United States 
subsequent to the date of such declaration, may, on his application to any 
competent court, and the production of his certificate of discharge and good 
conduct during that time, together with the certificate of his declaration of 
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intention to become a citizen, be admitted a citizen of the United Sta tes ; 
and every seaman, being a foreigner, shall, after his declaration of inten
tion to become a citizen of the United States, and after he shal l have served 
such three years, be deemed a citizen of the United States for the purpose 
of manning and serving on board any merchant vessel of the United States , 
anything to the contrary in any act of congress notwithstanding; but such 
seaman shall, for all purposes of protection as an American citizen, be 
deemed such, after the filing of his declaration of intention to become such 
citizen. 

S U P P L E M E N T A R Y PROVISIONS. 

CHINESE NOT TO BE NATURALIZED. 
Sup. to Bev. St. U. S., vol. 1 [2d Ed.), p. 342. 

That hereafter no state or court of the United States shal l admit Chinese 
to citizenship; and all laws in conflict with this act are hereby repealed. 

NATURALIZATION OF ALIENS SERVING IN NAVY OR MARINE CORPS. 
Sup. to Bev. St. U. S.,vol. ê, p. 206. 

Any alien of the age of twenty-one years and upward who has enlisted 
or may enlist in the United States navy or marine corps, and has served or 
may hereafter serve five consecutive years in the United States navy or one 
enlistment in the United States marine corps, and has been or may here
after be honorably discharged, shall be admitted to become a citizen of t he 
United States upon his petition, without any previous declaration of h i s 
intention to become such; and the court admitting such alien shall, in addi
tion to proof of good moral character, be satisfied by competent proof of 
such person 's service in and honorable discharge from the United Sta tes 
navy or marine corps. 
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AUTHENTICATION OF RECORDS. 

REVISED STATUTES OF THE UNITED STATES OF 1878. 

SECTION 905. The acts of the legislature of any state or territory, or 
of any country subject to the jurisdiction of the United States, shall be 
authenticated by having the seals of such state, territory, or country 
affixed thereto. The records and judicial proceedings of the courts of any 
state or territory, or of any such country, shall be proved or admitted in 
any other court within the United States, by the attestation of the clerk, 
and the seal of the court annexed, if there be a seal, together with a cer
tificate of the judge, chief justice, or presiding magistrate, that the said 
attestation is in due form. And the said records and judicial proceedings, 
so authenticated, shall have such faith and credit given to them in every 
court within the United States as they have by law or usage in the courts 
of the state from which they are taken. 

SEC. 906 All records and exemplifications of books, which may be kept 
in any public office of any state or territory, or of any country subject to 
the jurisdiction of the United States, not appertaining to a court, shall be 
proved or admitted in any court or office in any other state or territory, or 
in any such country, by the attestation of the keeper of the said records or 
books, and the seal of his office annexed, if there be a seal, together with a 
certificate of the presiding justice of the court of the county, parish, or dis
trict in which such office may be kept, or of the governor, or secretary of 
state, the chancellor or keeper of the great seal, of the state, or territory, 
or country, that the said attestation is in due form, and by the proper offi
cers. If the said certificate is given by the presiding justice of a court, it 
shall be further authenticated by the clerk or prothonotary of the said 
court, who shall certify, under his hand and the seal of his office, that the 
said presiding justice is duly commissioned and qualified; or, if given by 
such governor, secretary, chancellor, or keeper of the great seal, it shall 
be under the great seal of the state, territory, or country aforesaid in 
which it is made. And the said records and exemplifications, so authenti
cated, shall have such faith and credit given to them in every court and 
office within the United States as they have by law or usage in the courts 
or offices of the state, territory, or country, as aforesaid, from which they 
are taken. 
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T H E ORDINANCE OF 1787. 

AN ORDINANCE FOR THE GOVERNMENT OF THE TERRITORY OF THE 
UNITED STATES NORTHWEST OF THE OHIO RIVER. 

[Adapted by Congress July 13, 1787.] 

SUMMARY. 

(i) Territory to be one district. (7) Governor to appoint officers until the gen
te) Descent of estates—dower—wills—con- eral assembly is organized. 

veyances—saving to the French their (8> Governor to divide territory into counties 
laws of descent and conveyances. and townships. 

(3) Governor—appointment, term, residence (9) Representatives to general assembly— 
and qualification. when elected—ratio—qualification. 

(4) Secretary—appointment, term, residence, (I0) Representatives—term—vacancies, 
qualification and duties. («) General assembly—how constituted:— 
Court—judges, jurisdiction, residence, Legislative council — number — term— 
qualification and term. manner of appointment — vacancies: — 

(5) Governor and judges to adopt laws—lim- Powers of general assembly—bills, how 
itation. passed. 

(6) Governor to be commander-in-chief— (12) Officers to t ake oath:—Delegate to con-
o ther mi l i t a ry officers. gress to be elected. 

ARTICLES OF COMPACT. 

PREAMBLE. taxation regulated—navigable waters to 
ARTICLE 1. Religious liberty guaranteed. be public highways. 
A B T . 2. Bill of rights. A R T . 5. New states may be formed—bound-
AHT. 3. Education to be encouraged and aries—when to be admitted into the 

good faith toward Indians enjoined. Union. 
ART. 4. Territory to remain a part of the A R T . 6. Slavery prohibited. 

United States—title to soil reserved— Former resolutions repealed. 

W Be it ordained by the United States, in congress assembled, Tha t the said 
territory, for the purposes of temporary government, be one district; sub
ject, however, to be divided into two districts, as future circumstances may, 
in the opinion of congress, make it expedient. 

<2> Be it ordained by the authority aforesaid, Tha t the estates, both of resi
dent and non-resident proprietors in the said terri tory, dying intestate, 
shall descend to and be distributed among their children, and the descend
ants of a deceased child, in equal par ts ; the descendants of a deceased 
child or grandchild to take a share of their deceased paren t in equal 
par ts among them; and where there shal l be no children or descendants, 
then in equal parts to the next of kin, in equal degree; and among 
collaterals, the children of a deceased brother or sister of the intestate 
shall have, in equal par t s among them, their deceased pa ren t ' s share; 
and there shall, in no case, be a distinction between kindred of the whole 
and half blood; saving, in all cases, to the widow of the intestate her third 
part of the real estate for life, and one-third pa r t of the personal estate; 
and this law relative to descents and dower shal l remain in full force unti l 
altered by the legislature of the district. And until the governor and 
judges shall adopt laws, as hereinafter mentioned, estates in the said terri
tory may be devised or bequeathed by wills in writing, signed and sealed by 
him or her in whom the estate may be (being of full age), and attested by 
three witnesses; and real estates may be conveyed by lease and release, or 
bargain and sale, signed, sealed and delivered by the person, being of full 
age, in whom the estate may be, and attested by two witnesses, provided 
such wills be duly proved, such conveyances be acknowledged, or the exe
cution thereof duly proved, and be recorded within one year after proper 
magistrates, courts and registers shall be appointed for tha t purpose; and 
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personal property may be transferred by delivery; saving, however, to the 
French and Canadian inhabitants, and other sett lers of the Kaskaskias, 
Saint Vincents, and the neighboring villages, who have heretofore pro
fessed themselves citizens of "Virginia, their laws and customs now in force 
among them relative to the descent and conveyance of property. 

<3) Be it ordained by the authority aforesaid, That there shall be appointed, 
from time to time, by congress, a governor, whose commission shall con
tinue in force for the term of three years, unless sooner revoked by con
gress; he shall reside in the district, and have a freehold estate therein in 
one thousand acres of land, while in the exercise of his office. 

(4) There shall be appointed from time to time, by congress, a secretary, 
whose commission shall continue in force for four years, unless sooner 
revoked; he shall reside in the district, and have a freehold estate therein 
in five hundred acres of land, while in the exercise of his office. I t shal l 
be his duty to keep and preserve the acts and laws passed by the legisla
ture, and the public records of the district, and the proceedings of the gov
ernor in his executive department; and transmit authentic copies of such 
acts and proceedings, every six months, to the secretary of congress. 
There shall also be appointed a court, to consist of three judges, any two 
of whom to form a court, who shall have a common law jurisdiction, and 
reside in the district, and have each therein a freehold estate in five hun
dred acres of land, while in the exercise of their offices; and their commis
sions shall continue in force during good behavior. 

(5) The governor and judges, or a majority of them, shall adopt and pub
lish, in the district, such laws of the original states, criminal and civil, as 
may be necessary and best suited to the circumstances of the district, and 
repor t them to congress from time to time; which laws shall be in force in 
the district until the organization of the general assembly therein, unless 
disapproved of by congress; but afterwards the legislature shal l have 
authority to alter them as they shall think fit. 

(6) The governor, for the time being, shall be commander-in-chief of the 
militia, appoint and commission all officers in the same below the rank of 
general officers; all general officers shall be appointed and commissioned 
by congress. 

(7) Previous to the organization of the general assembly, the governor 
shall appoint such magistrates and other civil officers, in each county or 
township, as he shall find necessary for the preservation of peace and good 
order in the same. After the general assembly shal l be organized, the 
powers and duties of the magistrates and other civil officers shal l be regu
lated and defined by the said assembly; but all magistrates and other civil 
officers, not herein otherwise directed, shall, during the continuance of th is 
temporary government, be appointed by the governor. 

(8) F o r the prevention of crimes and injuries, the laws to be adopted or 
made shall have force in all par ts of the district, and for the execution of 
process, criminal and civil, the governor shall make proper divisions 
thereof; and he shall proceed from time to time, as circumstances may 
require, to lay out the par ts of the district in which the Indian tit les shal l 
have been extinguished, into counties and townships, subject, however, to 
such alterations as may thereafter be made by the legislature. 

(9) So soon as there shall be five thousand free male inhabitants of full 
age in the district, upon giving proof thereof to the governor, they shal l 
receive authority, with time and place, to elect representatives from their 
counties or townships, to represent them in the general assembly: provided 
that for every five hundred free male inhabitants there shall be one repre
sentative, and so on, progressively, with the number of free male inhabit
ants, shall the r ight of representation increase, until the number of repre
sentatives shall amount to twenty-five, after which the number and propor
tion of representatives shall be regulated by the legislature: provided tha t 
no person be eligible or qualified to act as a representative, unless he 
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shall have been a citizen of one of the United States three years, and be a 
resident in the district, or unless he shall have resided in the district three 
years, and in either case shall likewise hold in his own right, in fee simple, 
two hundred acres of land within the same: provided, also, that a freehold 
in fifty acres of land in the district, having been a citizen of one of the 
states, and being resident in the district, or the like freehold and two years ' 
residence in the district, shall be necessary to qualify a man as an elector 
of a representative. 

do) The representative thus elected shall serve for the term of two years; 
and in case of the death of a representative, or removal from office, the 
governor shall issue a writ to the county or township for which he was a 
member, to elect another in his stead, to serve for the residue of the term. 

d') The general assembly, or legislature, shall consist of the governor, 
legislative council, and a house of representatives. The legislative coun
cil shall consist of five members, to continue in office five years, unless 
sooner removed by congress; any three of whom to be a quorum. And the 
members of the council shall be nominated and appointed in the following 
manner, to-wit: as soon as representatives shall be elected, the governor 
shall appoint a time and place for them to meet together, and, when met, 
they shall nominate ten persons, residents in the district, and each pos
sessed of a freehold in five hundred acres of land, and return their names 
to congress ; five of whom congress shall appoint and commission to serve 
as aforesaid; and whenever a vacancy shall happen in the council, by death 
or removal from office, the house of representatives shall nominate two 
persons, qualified as aforesaid, for each vacancy, and return their names to 
congress; one of whom congress shall appoint and commission for the resi
due of the term. And every five years, four months at least before the 
expiration of the time of service of the members of the council, the said 
house shall nominate ten persons, qualified as aforesaid, and return their 
names to congress; five of whom congress shall appoint and commission to 
serve as members of the council five years, unless sooner removed. And 
the governor, legislative council and house of representatives shall have 
authority to make laws, in all cases, for the good government of the dis
trict, not repugnant to the principles and articles in this ordinance estab
lished and declared. And all bills, having passed by a majority in the 
house, and by a majority in the council, shall be referred to the governor 
for his assent; but no bill or legislative act whatever shall be of any force 
without his assent. The governor shall have power to convene, prorogue 
and dissolve the general assembly, when in his opinion it shall be expe
dient. 

(12) The governor, judges, legislative council, secretary, and such other 
officers as congress shall appoint in the district, shall take an oath or 
affirmation of fidelity and of office; the governor before the president of 
congress, and all other officers before the governor. As soon as a legisla
ture shall be formed in the district, the council and house assembled, in 
one room, shall have authority, by joint ballot, to elect a delegate to con
gress, who shall have a seat in congress, with a right of debating, but not 
of voting, during this temporary government. 

ARTICLES OP COMPACT. 

And for extending the fundamental principles of civil and religious lib
erty, which form the basis whereon these republics, their laws and consti
tutions are erected; to fix and establish those principles as the basis of all 
laws, constitutions and governments which forever hereafter shall be formed 
in the said territory; to provide also for the establishment of states, and 
permanent governments therein, and for their admission to share in the 
federal councils, on an equal footing with the original states, at as early 
periods as may be consistent with the general interest: 
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It is hereby ordained and declared, by the authority aforesaid, That the fol
lowing art icles shal l be considered as articles of compact between the 
original s tates and the people and states in the said territory, and forever 
remain unalterable, unless by common consent, to-wit: 

A R T I C L E 1. No person demeaning himself in a peaceable and orderly 
manner shal l ever be molested on account of his mode of worship, or reli
gious sentiments, in the said territory. 

A R T . 2. The inhabitants of the said terr i tory shall always be entitled to 
the benefits of the writ of habeas corpus and trial by jury, of a proportion
ate representation of the people in the legislature, and of judicial proceed
ings according to the course of the common law. All persons shall be 
bailable, unless for criminal offenses where the proof shall be évident, or 
the presumption great . All fines shall be moderate; and no cruel or unu
sual punishments shal l be inflicted. No man shall be deprived of his lib
er ty or proper ty but by the judgment of his peers or the law of the land; 
and should the public exigencies make it necessary for the common preserva
tion to take any person 's property, or to demand his particular services, full 
compensation shall be made for the same. And in the just preservation of 
r ights and property, it is understood and declared that no law ought ever 
to be made or have force in the said territory, that shall in any manner 
whatever interfere with or affect private contracts or engagements, bona 
fide, and without fraud, previously formed. 

A R T . 3. Religion, morality and knowledge being necessary to good 
government and the happiness of mankind, schools and the means of edu
cation shall forever be encouraged. The utmost good faith shall always 
be observed towards the Indians; their lands and property shall never be 
taken from them without their consent, and in their property, r ights and 
liberty they never shall be invaded or disturbed, unless in just and lawful 
wars, authorized by congress; but laws founded in justice and humanity 
shall, from time to time, be made for preventing wrongs being done to 
them, and for preserving peace and friendship with them. 

A R T . 4. The said territory, and the states which may be formed therein, 
shal l forever remain a pa r t of this confederacy of the United States of 
America, subject to the articles of confederation, and to such alterations 
therein as shal l be constitutionally made, and to all the acts and ordinances 
of the United States, in congress assembled, conformable thereto. The 
inhabitants and sett lers in the said terr i tory shal l be subject to pay a pa r t 
of the federal debts, contracted, or to be contracted, and a proportional 
pa r t of the expenses of government, to be apportioned on them by con
gress, according to the same common rule and measure by which appor
tionments thereof shal l be made on the other states; and the taxes for pay
ing their proportion shall be laid and levied by the authority and direction 
of the legislatures of the district or districts, or new states, as in the 
original states, within the time agreed upon by the United States, in con
gress assembled. The legislatures of those districts or new states shal l 
never interfere with the primary disposal of the soil by the United States, 
in congress assembled, nor with any regulations congress may find neces
sary for securing the title in such soil to the bona fide purchasers. No tax 
shall be imposed on lands, the property of the United States; and in no 
case shall non-resident proprietors be taxed higher than residents. The 
navigable waters leading into the Mississippi and St. Lawrence, and the 
carrying places between the same, shall be common highways, and forever 
free, as well to the inhabitants of the said terr i tory as to the citizens of the 
United States and those of any other states tha t may be admitted into the 
confederacy, without any tax, impost or duty therefor. 

A R T . 5. There shall be formed in the said terr i tory not less than three 
nor more than five states; and the boundaries of the states, as soon as Vir
ginia shall alter her act of cession, and consent to the same, shall become 
fixed and established as follows, to wit: the western state in the said 
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territory shall be bounded by the Mississippi, the Ohio, and Wabash rivers; a 
direct line drawn from the Wabash and Post Vincents, due north to the terri
torial line between the United States and Canada; and by the said territorial 
line to the Lake of the Woods and Mississippi. The middle state shall be 
bounded by the said direct line, the Wabash from Post Vincents to the Ohio, 
by the Ohio, by a direct line drawn due north from the mouth of the Great 
Miami to the said territorial line, and by the said territorial line. The eastern 
state shall be bounded by the last mentioned direct line, the Ohio, Penn
sylvania and the said territorial line: provided, however, and it is further 
understood and declared, That the boundaries of these three states shall be 
subject so far to be altered that, if congress shall hereafter find it expe
dient, they shall have authority to form one or -two states in that part of the 
said territory which lies north of an east and west line drawn through the 
southerly bend or extreme of Lake Michigan. And whenever any of the 
said states shall have sixty thousand free inhabitants therein, such state 
shall be admitted, by its delegates, into the congress of the United States, 
on an equal footing with the original states, in all respects whatever; and 
shall be at liberty to form a permanent constitution and state government: 
provided, the constitution and government so to be formed shall be repub
lican, and in conformity to the principles contained in these articles; and 
so far as it can be consistent with the general interest of the confederacy, 
such admission shall be allowed at an earlier period, and when there may 
be a less number of free inhabitants in the state than sixty thousand. 

ART. 6. There shall be neither slavery nor involuntary servitude in 
the said territory, otherwise than in the punishment of crimes, whereof the 
party shall have been duly convicted: provided always that any person 
escaping into the same, from whom labor or service is lawfully claimed in 
any of the original states, such fugitive may be lawfully reclaimed and 
conveyed to the person claiming his or her labor or service, as aforesaid. 

Be it ordained by the authority aforesaid, That the resolutions of the twenty-
third of April, one thousand seven hundred and eighty-four, relative to 
the subject of this ordinance, be, and the same are, hereby repealed and 
declared null and void. 

DONE by the United States, in congress assembled, the thirteenth day of 
July, in the year of our Lord one thousand seven hundred and eighty-seven, 
and of their sovereignty and independence the twelfth. 

WILLIAM GRAYSON, Chairman. 
CHARLES THOMPSON, Secretary. 
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ORGANIC LAW OF MICHIGAN. 

AN ACT TO DIVIDE THE INDIANA TERRITORY INTO TWO SEPARATE 
GOVERNMENTS. 

[Approved January 11, 1805.] 

SUMMARY. 

SECTION 1. Michigan set ofif—boundaries. SEC. 4. Government of Indiana Territory 
SEC. 2. Government to be same as under not to be affected. 

Ordinance of 1787. SEC. 5. Suits pending not to be affected. 
SEC. 3. Officers—appointment, powers, du- SEC. 6. Detroit to be seat of government. 

ties, compensation. 

S E C T I O N 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That from and after the thir
t ieth day of June next, all tha t pa r t of the Indiana terr i tory which lies 
nor th of a line drawn east from the southerly bend or extreme of Lake 
Michigan, until it shall intersect Lake Erie, and east of a line drawn from 
the said southerly bend through the middle of said lake to its nor thern 
extremity, and thence due north to the northern boundary of the United 
States, shall, for the purpose of temporary government, consti tute a sep
arate territory, and be called Michigan. 

S E C . 2. And be it further enacted, That there shall be established within 
the said terri tory a government in all respects similar to tha t provided by 
the ordinance of congress, passed on the thir teenth day of July, one thou
sand seven hundred and eighty-seven, for the government of the ter r i tory 
of the United States, northwest of the river Ohio; and by an act passed on 
the seventh day of August, one thousand seven hundred and eighty-nine, 
entitled " a n Act to provide for the government of the terr i tory nor thwest 
of the river Ohio;" and the inhabitants thereof shall be entitled to and 
enjoy all and singular "the r ights , privileges and advantages granted and 
secured to the people of the terr i tory of the United States, northwest of 
the river Ohio, by the said ordinance. 

S E C . 3. And be it further enacted, Tha t the officers for the said terri tory, 
who by virtue of this act shall be appointed by the president of the United 
States, by and with the advice and consent of the senate, shal l respectively 
exercise the same powers, perform the same duties, and receive for their 
services the same compensations as, by the ordinance aforesaid and the 
laws of the United States, have been provided and established for similar 
officers in the Indiana terri tory; and the duties and emoluments of superin
tendent of Indian affairs shall be united with those of governor. 

S E C . 4. And be it further enacted, Tha t nothing in this act contained shal l be 
construed so as, in any manner, to affect the government now in force in the 
Indiana territory, further than to prohibit the exercise thereof within said 
terri tory of Michigan, from, and after the aforesaid thirt ieth day of June next. 

S E C . 5. And be it further enacted, Tha t all suits, process and proceedings 
which, on the thir t ieth day of June next,- shal l be pending in the court of 
any county which shall be included within the said terri tory of Michigan; 
and also all suits, process and proceedings which, on the said thir t ieth day 
of June next, shal l be pending in the general court of the Indiana terri tory, 
in consequence of any writ of removal or order for tr ial at bar, and which 
had been removed from any of the counties included within the limits of 
the terr i tory of Michigan aforesaid, shall , in al l things concerning the 
same, be proceeded on, and judgments and decrees rendered thereon, in the 
same manner as if the said Indiana terr i tory had remained undivided. 

S E C . 6. And be it further enacted, Tha t Detroit shall be the seat of gov
ernment of the said territory, until congress shall otherwise direct. 
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ORGANIC LAW OF WISCONSIN. 

AN ACT ESTABLISHING THE TERRITORIAL GOVERNMENT OF WISCONSIN. 

[Approved April 20, 1836.] 

SUMMARY. 

SECTION 1. Wisconsin set off from Mich- constituted—tenure—terms—judicial dis-
igan — boundaries — vested rights pro- tricts—jurisdiction—clerks—appeals, 
tected—right of subdivision reserved. SEC. 10. Attorney and marshal—tenure— 

SEC. 2. Governor—term, residence, powers, duties—compensation. 
duties and emoluments. SEC. 11. Governor, secretary, judges, attor-

SEC. 3. Secretary—residence, term, duties. ney and marshal—how appointed—official 
SEC. 4. Legislative power, how vested— oath—salaries of, and of members of leg-

legislature, how constituted—council and islature. 
house—number, qualification and term of SEC. 12. Rights under ordinance of 1787 
members—census—apportionment—elec- and organic law of Michigan guaranteed, 
tion—time and place of meeting. SEC. 13. Legislature—where to meet—seat 

SEC. 5. Who eligible to office—right to of government to be fixed. 
vote. SEC. 14. Delegate to house of représenta

s s e . 6. Powers of legislature—limitations. tives to be elected. 
SEC. 7. What officers to be elected—what SEC. 15. Provisions respecting undeter-

appointed—vacancies. mined suits. 
SEC. 8. Disqualifications for office. SEC. 16. The same. 
SEC. 9. Judicial power, how vested — su- SEC. 17. Appropriation for library, 

preme, district and probate courts—how 

SECTION 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That from and after the third 
day of July, next, the country included within the following boundaries 
shall constitute a separate territory, for the purposes of temporary govern
ment, by the name of Wisconsin; that is to say: Bounded on the east by a 
line drawn from the northeast corner of the state of Illinois, through the 
middle of Lake Michigan, to a point in the middle of said lake, and oppo
site the main channel of Green Bay, and through said channel and Green 
Bay to the mouth of the Menomonie river; thence through the middle of the 
main channel of said river to that head of said river nearest to the Lake of 
the Desert; thence in a direct line to the middle of said lake; thence through 
the middle of the main channel of the Montreal river to its mouth; thence 
with a direct line across Lake Superior, to where the territorial line of the 
United States last touches said lake northwest; thence on the north, with 
the said territorial line, to the White-earth river; on the west, by a line 
from the said boundary line following down the middle of the main chan
nel of White-earth river, to the Missouri river, and down the middle of the 
main channel of the Missouri river to a point due west from the northwest 
corner of the state of Missouri; and on the south, from said point, due east to 
the northwest corner of the state of Missouri; and thence with the boundaries 
of the states of Missouri and Illinois, as already fixed by acts of congress. 
And after the said third day of July next, all power and authority of the 
government of Michigan in and over the territory hereby constituted shall 
cease: provided that nothing in this act contained shall be construed to 
impair the rights of person or property now appertaining to any Indians 
within the said territory, so long as such rights shall remain unextinguished 
by treaty between the United States and such Indians, or to impair the 
obligations of any treaty now existing between the United States and such 
Indians, or to impair or anywise to affect the authority of the government 
of the United States to make any regulations respecting such Indians, their 
lands, property or other rights, by treaty, or law, or otherwise, which it 
would have been competent to the government to make if this act had never 
been passed: provided that nothing in this act contained shall be construed 
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to inhibit the government of the United States from dividing the terr i tory 
hereby established into one or more other territories, in such manner, and 
a t such times, as congress shall, in its discretion, deem convenient and 
proper, or from attaching any portion of said terri tory to any other state or 
terr i tory of the United States. 

S E C . 2. And be it further enacted, Tha t the executive power and authority 
in and over the said terri tory shal l be vested in a governor, who shal l hold 
his office for three years, unless sooner removed by the president of the 
United States. The governor shal l reside within the said territory, shall 
be commander-in-chief of the militia thereof, shall perform the duties and 
receive the emoluments of superintendent of Indian affairs, and shall 
approve of all laws passed by the legislative assembly before they shall 
take effect; he may gran t pardons for offenses against the laws of the said 
terr i tory, and reprieves for offenses against the laws of the United States, 
until the decision of the president can be made known thereon; he shal l 
commission all officers who shall be appointed to office under the laws of 
the said terri tory, and shall take care that the laws be faithfully executed. 

S E C . 3. And be it further enacted, Tha t there shall be a secretary of the 
said territory, who shall reside therein, and hold his office for four years, 
unless sooner removed by the president of the United States; he shal l 
record and preserve all the laws and proceedings of the legislative assem
bly hereinafter constituted, and all the acts and proceedings of the gov
ernor in his executive department; he shall transmit one copy of the laws 
and one copy of the executive proceedings, on or before the first Monday in 
December in each year, to the president of the United States; and, at the 
same time, two copies of the laws to the speaker of the house of represent
atives, for the use of congress. And in case of the death, removal, 
resignation or necessary absence of the governor from the territory, the 
secretary shal l have, and he is hereby authorized and required to execute 
and perform, all the powers and duties of the governor during such vacancy 
or necessary absence. 

S E C . 4. And be it further enacted, Tha t the legislative power shal l be 
vested in a governor and a legislative assembly. The legislative assem
bly shal l consist of a council and house of representatives. The council 
sha l l consist of thir teen members, having the qualifications of voters as 
hereinafter prescribed, whose term of service shall continue four years. 
The house of representat ives shal l consist of twenty-six members, possess
i ng the same qualifications as prescribed for the members of the council, 
and whose term of service shall continue two years. An apport ionment 
sha l l be made, as nearly equal as practicable, among the several counties, 
for the election of the council and representatives, giving to each section 
of t h e terr i tory representation in the ratio of i ts population, Indians 
excepted, as nearly as may be. And the said members of the council and 
house of representat ives shall reside in and be inhabitants of the district 
for which they may be elected. Previous to the first election, the governor 
of the terr i tory shall cause the census or enumeration of the inhabitants of 
t h e several counties in the terr i tory to be taken and made by the sheriffs of 
t he said counties, respectively, and re turns thereof made by said sheriffs to 
the governor. The first election shal l be held a t such time and place, and 
be conducted in such manner, as the governor shall appoint and direct; 
and he shall, at the same time, declare the number of members of the 
council and house of representat ives to which each of the counties is 
entit led under this act. The number of persons authorized to be elected, 
having the greatest number of votes in each of the said counties for the 
council, shall be declared, by the said governor, to be duly elected to the 
said council; and the person or persons having the greatest number of 
votes for the house of representatives, equal to the number to which each 
county may be entitled, shall also be declared, by the governor, to be duly 
elected: provided, the governor shall order a new election, when there is a 
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t ie between two or more persons voted for, to supply the vacancy made by 
such tie. And the persons thus elected to the legislative assembly shal l 
meet at such place on such day as he shal l appoint; but, thereafter, the 
time, place and manner of holding and conducting all elections by the 
people, and the apportioning the representation in the several counties 
i o the council and house of representat ives according to population, shal l 
be prescribed by law, as well as the day of the annual commencement of 
t h e session of the said legislative assembly; but no session, in any year, 
shal l exceed the term of seventy-five days. 

S E C . 5. And be it further enacted, Tha t every free white male citizen of 
the United States, above the age of twenty-one years, who shal l have been 
an inhabitant of said terr i tory at the time of its organization, shal l be 
entit led to vote at the first election, and shall be eligible to any office within 
the said terri tory; but the qualifications of voters at all subsequent elections 
shal l be such as shall be determined by the legislative assembly: provided 
tha t the r ight of suffrage shall be exercised only by citizens of the United 
States. 

S E C . 6. And be it further enacted, That the legislative power of the terri
tory shal l extend to all rightful subjects of legislation; but no law shal l be 
passed interfering with the pr imary disposal of the soil; no tax shal l be 
imposed upon the property of the United States; nor shall the lands or other 
proper ty of non-residents be taxed higher than the lands or other p roper ty 
•of residents. All the laws of the governor and legislative assembly shal l 
be submitted to, and, if disapproved by, the congress of the United States , 
the same shall be null and of no effect. 

S E C . 7. And be it further enacted, That all township officers and all county 
officers, except judicial officers, justices of the peace, sheriffs and c lerks of 
•courts, shall be elected by the people, in such manner as may be provided 
by the governor and legislative assembly. The governor shal l nominate, 
and, by and with the advice and consent of the legislative council, shal l 
appoint, all judicial officers, justices of the peace, sheriffs, and all milit ia 
•officers, except those of the staff, and all civil officers not herein provided 
Jor. Vacancies occurring in the recess of the council shal l be filled by 
appointments from the governor, which shal l expire at the end of the nex t 
•session of the legislative assembly; but the said governor may appoint, in 
the first instance, the aforesaid officers, who shall hold their offices unti l the 
end of the next session of the said legislative assembly. 

S E C . 8. And be it further enacted, That no member of the legislative assem
bly shal l hold or be appointed to any office created or the sa lary or emolu
ments of which shall have been increased whilst he was a member, dur ing 
the term for which he shall have been elected, and for one year after the 
expiration of such term; and no person holding a commission under the 
United States, or any of its officers, except as a militia officer, shal l be a 
member of the said council, or shall hold any office under the government 
of the said terri tory. 

S E C . 9. And be it further enacted, Tha t the judicial power of the said ter
r i tory shall be vested in a supreme court, district courts, probate courts, 
and in justices of the peace. The supreme court shal l consist of a chief 
justice and two associate judges, any two of whom shal l be a quorum, and who 
shal l hold a term at the seat of government of the said terri tory, annually, 
and they shall hold their offices during good behavior. The said ter r i tory 
shal l be divided into three judicial districts; and a district court or courts 
shal l be held in each of the three districts by one of the judges of the 
supreme court, at such times and places as may be prescribed by law. The 
jurisdiction of the several courts herein provided for, both appel la te and 
original, and tha t of the probate courts and of the justices of the peace, 
shal l be as limited by law: provided, however, tha t the justices of the peace 
sha l l not have jurisdiction of any matter of controversy when the t i t le or 
boundaries of land may be in dispute, or where the debt or sum claimed 
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exceeds fifty dollars. And the said supreme and district courts, respec
tively, shall possess chancery as well as common law jurisdiction. Each 
district court shall appoint its clerk, who shall keep his office at the place 
where the court may be held, and the said clerks shall also be the registers 
in chancery; and any vacancy in said office of clerk, happening in the vaca
tion of said court, may be filled by the judge of said district, which appoint
ment shall continue until the next term of said court. And writs of error, 
bills of exception, and appeals in chancery causes, shall be allowed in all 
cases from the final decisions of the said district courts to the supreme 
court, under such regulations as may be prescribed by law; but in no case 
removed to the supreme court shall a trial by jury be allowed in said court. 
The supreme court may appoint its own clerk, and every clerk shall hold 
his office at the pleasure of the court by which he shall have been appointed. 
And writs of error and appeals from the final decisions of the said supreme 
court shall be allowed and taken to the supreme court of the United States, 
in the same manner, and under the same regulations, as from the circuit 
courts of the United States, where the value of the property or the amount 
in controversy, to be ascertained by the oath or affirmation of either party, 
shall exceed one thousand dollars. And each of the said district courts 
shall have and exercise the same jurisdiction, in all cases arising under the 
constitution and laws of the United States, as is vested in the circuit 
and district courts of the United States. And the first six days of every 
term of the said courts, or so much thereof as shall be necessary, shall be 
appropriated to the trial of causes arising under the said constitution and 
laws. And writs of error, and appeals from the final decisions of the said 
courts, in all such cases, shall be made to the supreme court of the terri
tory, in the same manner as in other cases. The said clerks shall receive, 
in all such cases, the same fees which the clerk of the district court of the 
United States in the northern district of the state of New York receives for 
similar services. 

SEC. 10. And be it further enacted, That there shall be an attorney for 
the said territory appointed, who shall continue in office four years, unless 
sooner removed by the president, and who shall receive the same fees and 
salary as the attorney of the United States for the Michigan territory. 
There shall also be a marshal for the territory appointed, who shall hold 
his office for four years, unless sooner removed by the president, who shall 
execute all process issuing from the said courts when exercising their juris
diction as circuit and district courts of the United States. He shall per
form the same duties, be subject to the same regulations and penalties, and 
be entitled to the same fees, as the marshal of the district court of the 
United States for the northern district of the state of New York; and shall,. 
in addition, be paid the sum of two hundred dollars, annually, as a com
pensation for extra services. 

SEC. 11. And be it further enacted, That the governor, secretary, chief 
justice and associate judges, attorney and marshal, shall be nominated, and 
by and with the advice and consent of the senate appointed, by the presi
dent of the United States. The governor and secretary, to be appointed as 
aforesaid, shall, before they act as such, respectively, take an oath or 
affirmation before some judge or justice of the peace in the existing terri
tory of Michigan, duly commissioned and qualified to administer an oath 
or affirmation, to support the constitution of the United States, and for the 
faithful discharge of the duties of their respective offices; which said oaths, 
when so taken, shall be certified by the person before whom the same shall 
have been taken, and such certificate shall be received and recorded by the 
said secretary among the executive proceedings. And afterwards the chief 
justice and associate judges, and all other civil officers in said territory, 
before they act as such, shall take a like oath or affirmation before the said 
governor or secretary, or some judge or justice of the territory who may be 
duly commissioned and qualified, which said oath or affirmation shall bô 
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•certified and transmitted by the person taking the same to the secretary, to 
be by him recorded as aforesaid; and, afterwards, the like oath or affirma
tion shall be taken, certified and recorded in such manner and form as may 
be prescribed by law. The governor shall receive an annual salary of two 
thousand five hundred dollars for his services as governor and as superin
tendent of Indian affairs. The said chief justice and associate judges shall 
each receive an annual salary of eighteen hundred dollars. The secretary 
shall receive an annual salary of twelve hundred dollars. The said sala
ries shall be paid quarter-yearly, at the treasury of the United States. The 
members of the legislative assembly shall be entitled to receive three dol
lars each per day, during their attendance at the sessions thereof, and 
three dollars each for every twenty miles' travel in going to and returning 
from the said sessions, estimated according to the nearest usually traveled 
route. There shall be appropriated, annually, the sum of three hundred 
and fifty dollars, to be expended by the governor to defray the contingent 
expenses of the territory, and there shall also be appropriated, annually, 
a sufficient sum, to be expended by the secretary of the territory, and upon 
an estimate to be made by the secretary of the treasury of the United 
States, to defray the expenses of the legislative assembly, the printing of 
the laws, and other incidental expenses; and the secretary of the territory 
shall annually account to the secretary of the treasury of the United States 
for the manner in which the aforesaid sum shall have been expended. 

SEC. 12. And be it further enacted, That the inhabitants of the said terri
tory shall be entitled to, and enjoy, all and singular, the rights, privileges 
and advantages granted and secured to the people of the territory of the 
United States northwest of the river Ohio, by the articles of the compact 
contained in the ordinance for the government of the said territory, passed 
on the thirteenth day of July, one thousand seven hundred and eighty-
seven; and shall be subject to all the conditions and restrictions and pro
hibitions in said articles of compact imposed upon the people of the said 
territory. The said inhabitants shall also be entitled to all the rights, priv
ileges and immunities heretofore granted and secured to the territory of 
Michigan, and to its inhabitants, and the existing laws of the territory of 
Michigan shall be extended over said territory, so far as the same shall not 
be incompatible with the provisions of this act, subject, nevertheless, to be 
altered, modified or repealed by the governor and legislative assembly of 
the said territory of Wisconsin; and, further, the laws of the United States 
are hereby extended over and shall be in force in said territory, so far as 
the same, or any provisions thereof, may be applicable. 

SEC. 13. And be it further enacted, That the legislative assembly of the 
territory of Wisconsin shall hold its first session at such time and place in 
said territory as the governor thereof shall appoint and direct; and at said 
session, or as soon thereafter as may by them be deemed expedient, the said 
governor and legislative assembly shall proceed to locate and establish the 
seat of government for said territory at such place as they may deem eligible, 
which place, however, shall thereafter be subject to be changed by the said 
governor and legislative assembly. And twenty thousand dollars, to be 
paid out of any money in the treasury, not otherwise appropriated, is hereby 
given to the said territory, which shall be applied by the governor and leg
islative assembly to defray the expenses of erecting public buildings at the 
seat of government. 

SEC. 14. And be it further enacted, That a delegate to the house of rep
resentatives of the United States, to serve for the term of two years, may be 
elected by the voters qualified to elect members of the legislative assembly, 
who shall be entitled to the same rights and privileges as have been granted 
to the delegates from the several territories of the United States to the said 
house of representatives. The first election shall be held at such time and 
place or places, and be conducted in such manner, as the governor shall 
appoint and direct. The person having the greatest number of votes shall 
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be declared by the governor to be duly elected, and a certificate thereof 
shal l be given to the person so elected. 

S E C . 15. And be it further enacted, Tha t all suits, process, and proceed
ings, and all indictments and informations, which shal l be undetermined on 
the third day of Ju ly next, in the courts held by the additional judge for the 
Michigan terri tory, in the counties of Brown and Iowa; and all suits, pro
cess and proceedings, and all indictments and informations, which shal l be 
undetermined on the said day of July , in the county courts of the several 
counties of Crawford, Brown, Iowa, Dubuque, Milwaukee and Des Moines, 
shal l be transferred to be heard, tried, prosecuted and determined in the 
district courts hereby established, which may include the said counties. 

S E C . 16. And be it further enacted, Tha t all causes which shall have been 
or may be removed from the courts held by the additional judge for the 
Michigan terr i tory in the counties of Brown and Iowa, by appeal or other
wise, into the supreme court for the terr i tory of Michigan, and which shal l 
be undetermined therein on the third day of Ju ly next, shal l be certified by 
the clerk of the said supreme court, and transferred to the supreme court 
of said terr i tory of Wisconsin, there to be proceeded in to final determina
tion, in the same manner tha t they might have been in the said supreme 
court of the terri tory of Michigan. 

S E C . 17. And be it further enacted, Tha t the sum of five thousand dollars 
be, and the same is hereby, appropriated out of any money in the t reasury 
not otherwise appropriated, to be expended by and under the direction of 
the legislative assembly of said territory, in the purchase of a l ibrary for 
the accommodation of said assembly, and of the supreme court hereby 
established. 
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ORGANIC LAW OF IOWA 
AND AMENDMENTS T H E R E T O . 
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AMENDMENTS TO ORGANIC LAW OF IOWA. 
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ORGANIC LAW OF IOWA. 

AN ACT TO DIVIDE THE TERRITORY OF WISCONSIN, AND TO ESTABLISH 
THE TERRITORIAL GOVERNMENT OF IOWA. 

[Approved June 12,1838.1 

S E C T I O N 1. Be it enacted by the Senate and House of Representatives of the 
United States of America, in Congress assembled, That , from and after the thi rd 
day of Ju ly next, all tha t par t of the present terr i tory of Wisconsin which 
lies west of the Mississippi river, and west of a line drawn due nor th from 
the head waters or sources of the Mississippi to the terri torial line, shall , 
for the purposes of temporary government, be and constitute a separate 
territorial government, by the name of Iowa; and that, from and after the 
said third day of Ju ly next, the present terri torial government of Wiscon
sin shall extend only to that pa r t of the present terr i tory of Wisconsin 
which lies east of the Mississippi river. And, after the said third day of 
Ju ly next, all power and authority of the government of Wisconsin, in and 
over the terri tory hereby constituted, shall cease: provided tha t nothing in 
this act contained shal l be construed to impair the r igh ts of person o r 
proper ty now appertaining to any Indians within the said territory, so long-
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as such r ights shall remain unextinguished by t rea ty between the United 
States and such Indians, or to impair the obligations of any treaty now 
existing between the United States and such Indians, or to impair or any
wise to affect the authority of the government of the United States to make 
any regulations respecting such Indians, their lands, proper ty or other 
r ights , by treaty, or law, or otherwise, which it would have been compe
tent to the government to make if this act had never been passed: provided 
tha t nothing in this act contained shal l be construed to inhibit the govern
ment of the United States from dividing the terr i tory hereby established 
into one or more other territories, in such manner and at such times as con
gress shall, in i ts discretion, deem convenient and proper, or from attach
ing any portion of said terri tory to any other state or terri tory of the 
United States. 

S E C . 2. And be it further enacted, Tha t the executive power and authority 
in and over the said terr i tory of Iowa shall be vested in a governor, who 
shal l hold his office for three years, unless sooner removed by the presi
dent of the United States. The governor shal l reside within the said ter
ritory, shal l be commander-in-chief of the militia thereof, shall perform the 
duties and receive the emoluments of superintendent of Indian affairs, and 
shall approve of all laws passed by the legislative assembly before they 
shall t ake effect; he may g ran t pardons for offenses against the laws of 
said territory, and reprieves for offenses against the law of the United 
States, until the decision of the president can be made known thereon; he 
shall commission all officers who shall be appointed to office under the 
laws of the said territory, and shal l take care that t he laws be faithfully 
executed. 

S E C . 3. And be it further enacted, Tha t there shal l be a secretary of the 
said territory, who shal l reside therein, and hold his office for four years, 
unless sooner removed by the president of the United States; he shall 
record and preserve all the laws and proceedings of the legislative assem
bly hereinafter constituted, and all the acts and proceedings of the gov
ernor in his executive department; he shall t ransmit one copy of the laws 
and one copy of the executive proceedings, on or before the first Monday 
in December in each year, to the president of the United States; and, at the 
same time, two copies of the laws to the speaker of the house of repre
sentatives, for the use of congress. And in case of the death, removal, 
resignation or necessary absence of the governor from the territory, the 
secretary shall have, and he is hereby authorized and required to execute 
~nd perform all the powers and duties of the governor during such vacancy 
or necessary absence, or until another governor shal l be duly appointed to 
fill such vacancy. 

S E C . 4. And be it further enacted, Tha t the legislative power shall be 
vested in the governor and a legislative assembly. The legislative assem
bly shall consist of a council and house of representatives. The council 
shall consist of thir teen members, having the qualifications of voters as 
hereinafter prescribed, whose term of service shal l continue two years. 
The house of representatives shall consist of twenty-six members, possess
ing the same qualifications as prescribed for the members of the council, 
and whose term of service shall continue one year. An apportionment 
shall be made as near ly equal as practicable among the several counties, 
for the election of the council and representatives, giving to each section 
of the terri tory representation in the ratio of its population, Indians 
excepted, as nearly as may be. And the said members of the council and 
house of representatives shall reside in and be inhabitants of the district 
for which they may be elected. Previous to the first election, the gover
nor of the terri tory shal l cause the census or enumeration of the inhabitants 
of the several counties in the terri tory to be taken and made by the sheriffs of 
the said counties, respectively, unless the same shal l have been taken within 
three months previous to the third day of Ju ly next, and returns thereof 
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made by said sheriffs to the governor. The first election shal l be held a t 
such time and place, and be conducted in such manner, as the governor 
shal l appoint and direct; and he shall, a t the same time, declare the num
ber of members of the council and house of representat ives to which each of 
the counties or districts are entitled under this act. The number of persons 
authorized to be elected, having the greatest number of votes in each of the 
said counties or districts for the council, shal l be declared by the said gov
ernor to be duly elected to the said council; and the person or persons hav
ing the greatest number of votes for the house of representatives, equal to 
the number to which each county may be entitled, shal l also be declared 
by the governor to be duly elected: provided, the governor shal l order a 
new election when there is a tie between two or more persons voted for, to 
supply the vacancy made by such tie. And the persons thus elected to the 
legislative assembly shal l meet at such- place and on such day as he shal l 
appoint; but thereafter the time, place and manner of holding and conduct
ing all elections by the people, and the apportioning the representat ion in 
the several counties to the council and house of representat ives according 
to population, shall be prescribed by law, as well as the day of the annual 
commencement of the session of the said legislative assembly; but no ses
sion in any year shall exceed the term of seventy-five days. 

S E C . 5. And be it further enacted, That every free white male citizen of 
the United States above the age of twenty-one years, who shal l have been 
an inhabitant of said terr i tory at the time of its organization, shall be 
entitled to vote at the first election, and shall be eligible to any office within 
the said terri tory; but the qualifications of voters at all subsequent elec
tions shall be such as shall be determined by the legislative assembly: pro
vided that the r igh t of suffrage shall be exercised only by citizens of the 
United States. 

S E C . 6. And be it further enacted, That the legislative power of the terri
tory shall extend to all rightful subjects of legislation; but no law shall be 
passed interfering with the primary disposal of the soil; no tax shall be 
imposed upon the property of the United States; nor shall the lands or 
other property of non-residents be taxed higher than the lands or other 
property of residents. All the laws of the governor and legislative assem
bly shall be submitted to, and, if disapproved by, the congress of the 
United States, the same shall be null and of no effect. 

S E C . 7. And be it further enacted, Tha t all township officers, and al l 
county officers except judicial officers, justices of the peace, sheriffs and 
clerks of courts shall be elected by the people in such manner as is now 
prescribed by the laws of the terri tory of Wisconsin, or as may, after the 
first election, be provided by the governor and legislative assembly of Iowa 
territory. The governor shall nominate, and, by and with the advice and 
consent of the legislative council, shall appoint all judicial officers, jus
tices of the peace, sheriffs, and all militia officers, except those of the staff, 
and all civil officers not herein provided for. Vacancies occurring in the 
recess of the council shall be filled by appointments from the governor, 
which shall expire at the end of the next session of the legislative assem
bly; but the said governor may appoint, in the first instance, the aforesaid 
officers, who shall hold their offices until the end of the next session of the 
said legislative assembly. 

S E C . 8. And be it further enacted, Tha t no member of the legislative 
assembly shall hold, or be appointed to, any office created, or the salary or 
emoluments of which shall have been increased, whilst he was a member, 
during the term for which he shall have been elected, and for one year 
after the expiration of such term; and no person holding a commission or 
appointment under the United States, or any of its officers except as a mili
tia officer, shall be a member of the said council or house of representa
tives, or shall hold any office under the government of the said territory. 
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SEC. 9. And be it further enacted, That the judicial power of the said ter
ritory shall be vested in a supreme court, district courts, probate courts, 
and in justices of the peace. The supreme court shall consist of a chief 
justice and two associate judges, any two of whom shall be a quorum, and 
who shall hold a term at the seat of government of the said territory annu
ally; and they shall hold their offices during the term of four years. The 
said territory shall be divided into three judicial districts; and a district 
court or courts shall be held in each of the three districts, by one of the 
judges of the supreme court, at such times and places as may be prescribed 
by law; and the said judges shall, after their appointment, respectively, 
reside in the districts which shall be assigned to them. The jurisdiction of 
the several courts herein provided for, both appellate and original, and 
that of the probate courts, and of the jutices of the peace, shall be as lim
ited by law: provided, however, that justices of the peace shall not have juris
diction of any matter of controversy when the title or boundaries of land 
may be in dispute, or where the debt or sum. claimed exceeds fifty dollars. 
And the said supreme and district courts, respectively, shall possess a 
chancery as well as a common law jurisdiction. Each district court shall 
appoint its clerk, who shall keep his office at the place where the court 
may be held, and the said clerks shall also be the registers in chancery; 
and any vacancy in said office of clerk, happening in the vacation of said 
court, may be filled by the judge of said district, which appointment shall 
continue until the next term of said court. And writs of error, bills of 
exception, and appeals in chancery causes, shall be allowed in all cases 
from the final decisions of the said district courts to the supreme court, 
under such regulations as may be prescribed by law; but in no case removed 
to the supreme court shall trial by jury be allowed in said court. The 
supreme court may appoint its own clerk, and every clerk shall hold his 
office at the pleasure of the court by which he shall have been appointed. 
And writs of error and appeals from the final decision of the said supreme 
court shall be allowed and taken to the supreme court of the United States, 
in the same manner and under the same regulations as from the circuit 
courts of the United States, where the value of the property or the amount 
in controversy, to be ascertained by the oath or affirmation of either party, 
shall exceed one thousand dollars. And each of the said district courts 
shall have and exercise the same jurisdiction in all cases arising under the 
constitution and laws of the United States as is vested in the circuit and 
district courts of the United States. And the first six days of every term, 
of the said courts, or so much thereof as shall be necessary, shall be appro
priated to the trial of causes arising under the said constitution and laws. 
And writs of error and appeals from the final decisions of the said courts, 
in all such cases, shall be made to the supreme court of the territory, in. 
the same manner as in other cases. The said clerk shall receive in all 
such cases the same fees which the clerks of the district courts of Wiscon
sin territory now receive for similar services. 

SEC. 10. And be it further enacted, That there shall be an attorney for 
the said territory appointed, who shall continue in office four years, unless 
sooner removed by the president, and who shall receive the same fees and 
salary as the attorney of the United States for the present territory of Wis
consin. There shall also be a marshal for the territory appointed, who 
shall hold his office for four years, unless sooner removed by the president, 
who shall execute all process issuing from the said courts when exercising 
their jurisdiction as circuit and district courts of the United States. He 
shall perform the same duties, be subject to the same regulations and pen
alties, and be entitled to the same fees as the marshal of the district court 
of the United States for the present territory of Wisconsin; and shall, in 
addition, be paid the sum of two hundred dollars annually as a compensation 
for extra services. 
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S E C . 11. And be it further enacted, Tha t the governor, secretary, chief 
justice and associate judges, at torney and marshal shal l be nominated, and, 
by and with the advice and consent of the senate, appointed, by the president 
of the United States. The governor and secretary, to be appointed as afore
said, shall, before they act as such, respectively take an oath or affirmation 
before some judge or justice of the peace in the exist ing terr i tory of Wis
consin, duly commissioned and qualified to administer an oath or affirmation, 
or before the chief justice or some associate justice of the supreme court of 
the United States, to support the constitution of the United States, and for 
the faithful discharge of the duties of their respective offices; which said 
oaths, when so taken, shal l be certified by the person before whom the 
same shal l have been taken, and such certificate shal l be received and 
recorded by the said secretary among the executive proceedings. And, 
afterwards, the chief justice and associate judges, and all other civil offi
cers in said territory, before they act as such, shal l t ake a l ike oath or affir
mation, before said governor, or secretary, or some judge or justice of the 
territory, who may be duly commissioned and qualified, which said oath or 
affirmation shall be certified and transmitted, by the person taking the 
same, to the secretary, to be by him recorded as" aforesaid; and, afterwards, 
the l ike oath or affirmation shal l be taken, certified and recorded in such 
manner and form as may be prescribed by law. The governor shall receive 
an annual salary of fifteen hundred dollars as governor, and one thousand 
dollars as superintendent of Indian affairs. The said chief judge and asso
ciate justices shall each receive an annual salary of fifteen hundred dollars. 
The secretary shall receive an annual sa lary of twelve hundred dollars. 
The said salaries shal l be paid quarter-yearly, at the t reasury of the United 
States. The members of the legislative assembly shal l be entitled to receive 
three dollars each, per day, during their at tendance a t the session thereof, 
and three dollars each for every twenty miles t ravel in going to and return
ing from the said sessions, estimated according to the nearest usually trav
eled route. There shall be appropriated annually the sum of three hundred 
and fifty dollars to be expended by the governor to defray the contingent 
expenses of the terri tory; and there shall also be appropriated annually a 
sum sufficient, to be expended by the secretary of the territory, and upon 
an estimate to be made by the secretary of the t reasury of the United States, 
to defray the expenses of the legislative assembly, the pr int ing of the laws, 
and other incidental expenses; and the secretary of the terr i tory shal l 
annually account to the secretary of the t reasury of the United States for 
the manner in which the aforesaid sum shal l have been expended. 

S E C . 12. And be it further enacted, Tha t the inhabitants of the said terr i
tory shall be entitled to all the rights, privileges and immunities heretofore 
granted and secured to the terri tory of Wisconsin, and to its inhabitants; 
and the existing laws of the territory of Wisconsin shall be extended over 
said territory, so far as the same be not incompatible with the provisions of 
this act, subject, nevertheless, to be altered, modified or repealed by the 
governor and legislative assembly of the said terr i tory of Iowa; and, further, 
the laws of the United States are hereby extended over and shall be in force 
in said territory, so far as the same, or any provisions thereof, may be 
applicable. 

S E C . 13. And be it further enacted, Tha t the legislative assembly of the 
terri tory of Iowa shall hold its session at such time and place in said terri
tory as the governor thereof shall appoint and direct; and at said session, 
or as soon thereafter as may by them be deemed expedient, the said gover
nor and legislative assembly shall proceed to locate and establish the seat 
of government for said territory, at such place as they may deem eligible, 
which place, however, shall thereafter be subject to be changed by the 
governor and legislative assembly. And the sum of twenty thousand dol
lars, out of any money in the treasury not otherwise appropriated, is hereby 
granted to the said terri tory of Iowa, which shall be applied by the governor 
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and legislative assembly thereof to defray the expenses of erecting public 
buildings at the seat of government. 

SEC. 14. And be it further enacted, That a delegate to the house of repre
sentatives of the United States, to serve for the term of two years, may be 
elected by the voters qualified to elect members of the legislative assembly, 
who shall be entitled to the same rights and privileges as have been granted 
to the delegates from the several territories of the United States to the said 
house of representatives. The first election shall be held at such time and 
place or places, and be conducted in such manner, as the governor shall 
appoint and direct. The person having the greatest number of votes shall 
be declared by the governor to be duly elected, and a certificate thereof 
shall be given to the person so elected. 

SEC. 15. And be it further enacted, That all suits, process ana proceed
ings, and all indictments and informations, which shall be undetermined on 
the third day of July next, in the district courts of Wisconsin territory, west 
of the Mississippi river, shall be transferred to be heard, tried, prosecuted 
and determined in the district courts hereby established, which may include 
the said counties. 

SEC. 16. And be it further enacted, That all justices of the peace, con
stables, sheriffs, and all other executive and judicial officers, who shall be 
in office on the third day of July next in that portion of the present terri
tory of Wisconsin which will then, by this act, become the territory of Iowa, 
shall be, and are hereby authorized and required to continue to exercise and 

Í
ierform the duties of their respective offices, as officers of the territory of 
owa, temporarily, and until they or others shall be duly appointed to fill 

their places by the territorial government of Iowa, in the manner herein 
directed: provided that no officer shall hold or continue in office by virtue 
of this provision over twelve months from the said third day of July next. 

SEC. 17. And be it further enacted, That all causes which shall have been 
or may be removed from the courts held by the present territory of Wiscon
sin, in the counties west of the Mississippi river, by appeal or otherwise, 
into the supreme court for the territory of Wisconsin, and which shall be 
undetermined therein on the third day of July next, shall be certified by the 
clerk of the said supreme court, and transferred to the supreme court of 
said territory of Iowa, there to be proceeded in to final determination, in 
the same manner that they might have been in the said supreme court of 
the territory of Wisconsin. 

SEC. 18. And be it further enacted, That the sum of five thousand dollars 
be, and the same is hereby, appropriated, out of any money in the treasury 
not otherwise appropriated, to be expended by and under the direction of 
the governor of said territory of Iowa in the purchase of a library, to be 
kept at the seat of government, for the accommodation of the governor, 
legislative assembly, judges, secretary, marshal and attorney of said terri
tory, and such other persons as the governor and legislative assembly shall 
direct. 

SEC. 19. And be it further enacted, That, from and after the day named in 
this act for the organization of the territory of Iowa, the term of the mem
bers of the council and house of representatives of the territory of Wiscon
sin shall be deemed to have expired, and an entirely new organization of the 
council and house of representatives of the territory of Wisconsin, as con
stituted by this act, shall take place as follows: As soon as practicable, 
after the passage of this act, the governor of the territory of Wisconsin 
shall apportion the thirteen members of the council, and twenty-six mem
bers of the house of representatives, among the several counties or districts 
comprised within said territory, according to their population, as nearly as 
may be (Indians excepted). The first election shall be held at such time 
as the governor shall appoint and direct, and shall be conducted, and 
returns thereof made, in all respects according to the provisions of the laws 
of said territory, and the governor shall declare the person having the 
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greates t number of votes to be elected, and shal l order a new election, when 
there is a tie between two or more persons voted for, to supply the vacancy 
made by such tie. The persons thus elected shal l meet at Madison, the 
seat of government, on such day as he shal l appoint, but thereafter the 
apportioning of the representation in the several counties to the council 
and house of representat ives according to population, the day of their elec
tion, and the day for the commencement of the session of the legislative 
assembly, shal l be prescribed by law. 

S E C . 20. And be it further enacted, Tha t temporarily, and until otherwise 
provided by law of the legislative assembly, the governor of the terri tory 
of Iowa may define the judicial districts of said terri tory, and assign the 
judges who may be appointed for said terr i tory to the several districts, and 
also appoint the time for holding courts in the several counties in each dis
trict, by proclamation to be issued by him; but the legislative assembly, a t 
their first or any subsequent session, may organize, al ter or modify such 
judicial districts, and assign the judges, and al ter the times of holding the 
courts, or any of them. 

AMENDMENTS TO T H E ORGANIC LAW. 

AN ACT TO ALTER AND AMEND THE ORGANIC LAW OF THE TERRITO
RIES OF WISCONSIN AND IOWA. 

[Approved March 3, 1839.] 

S E C T I O N 1. Be it enacted by the Senate and Souse of Bepresentatives of the 
United States of America, in Congress assembled, Tha t every bill which shal l 
have passed the council and house of representat ives of the terri tories of 
Iowa and Wisconsin shall , before i t become a law, be presented to t he gov
ernor of the terr i tory; if he approve he shal l sign it, but if not, he shal l 
re turn it with his objections to that house in which it shal l have originated, 
who shall enter the objections at large on their journal, and proceed to 
reconsider it. If, after such reconsideration, two-thirds of tha t house shal l 
agree to pass the bill, i t shall be sent, together with the objections, to the 
other house, by which it shal l likewise be reconsidered; and if approved by 
two-thirds of tha t house it shal l become a law. But, in all such cases, the 
votes of both houses shal l be determined by yeas and nays ; and the names 
of the persons voting for and against the bill shal l be entered on the jour
nals of each house, respectively. If any bill shal l not be returned by the 
governor within three days (Sundays excepted) after it shal l have been 
presented to him, the same shall be a law in l ike manner as if he had 
signed it, unless the assembly by adjournment prevent its return, in which 
case it shal l not be a law. 

S E C . 2. And be it further enacted, That this act shal l not be so construed 
as to deprive congress of the r ight to disapprove of any law passed by the 
said legislative assembly, or in any way to impair or a l ter the power of 
congress over laws passed by said assembly. 

AN ACT TO AUTHORIZE THE ELECTION OR APPOINTMENT OF CERTAIN 
OFFICERS IN THE TERRITORY OF IOWA, AND FOR OTHER PURPOSES. 

[Approved March 3, 1839.] 

S E C T I O N 1. Be it enacted by the Senate and House of Bepresentatives of the 
United States of America, in Congress assembled, Tha t the legislative assem
bly of the terr i tory of Iowa, shall be, and are hereby, authorized to pro
vide by law for the election or appointment of sheriffs, judges of probate, 
justices of the peace and county surveyors within the said terri tory, in 
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such way or manner, and at such times and places, as to them may seem 
proper; and, after a law shall have been passed by the legislative assem
bly for that purpose, all elections or appointments of the above named offi
cers thereafter to be had or made shall be in pursuance of such law. 

SEC. 2. And be it further enacted, That the term of service of the present 
delegate for said territory of Iowa shall expire on the twenty-seventh day 
of October, eighteen hundred and forty; and the qualified electors of said 
territory may elect a delegate to serve from the said twenty-seventh day of 
October to the fourth day of March thereafter, at such time and place as 
shall be prescribed by law by the legislative assembly, and thereafter a del
egate shall be elected, at such time and place as the legislative assembly 
may direct, to serve for a congress, as members of the house of representa
tives are now elected. 
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ADMISSION OF IOWA 
INTO THE UNION. 

S U M M A R Y . 

ORIGINAL ACT. 

PREAMBLE. 
SECTION 1. Iowa and Florida admitted. 
SEC. 2. Boundaries of Iowa. 
SEC. 3. Mississippi and other rivers—Iowa 

to have concurrent jurisdiction of—to be 
common highways. 

SEC. 4. Assent of people of Iowa essential. 
SEC. 5. Boundaries of Florida. 
SEC. 6. Each state entitled to one repre

sentative in congress. 
SEC. 7. Rights to soil and other rights re

served. 

SUPPLEMENTAL ACT. 

SECTION 1. Laws of United States to be in 
force. 

SEC. 2. District court — one district — one 
judge — jurisdiction — clerk — compensa
tion. 

SEC. 3. Compensation of judge. 
SEC. 4. United States district a t to rney-

compensation. 
SEC. 5. United States marshal—duties and 

compensation. 
SEC. 6. Propositions to be submitted to leg

islature of Iowa: 

M Grant of lands for 3chool purposes. 
<2> Grant of lands for university. 
CO Grant of lands for completion of public 

buildings. 
(4) Salt springs granted to the state— 

provisos. 
(5) Five per cent, of proceeds of public 

lands appropriated for roads and canals. 
Proviso on which the foregoing five prop

ositions are made. 

ACCEPTANCE OF PROPOSITION BY LEGISLATURE O F IOWA. 

SECTION 1. Propositions of congress ac
cepted—proviso. 

SEC. 2. Covenants of the state with the 
United States accepting terms of provisos. 

SEC. 3. Secretary of state to forward copies 
of act of acceptance. 

AN ACT FOR THE ADMISSION OF THE STATES OF IOWA AND FLORIDA 
INTO THE UNION. 

[Approved March 3, 1845.] 

"WHEREAS the people of the territory of Iowa did, on the seventh day of 
October, eighteen hundred and forty-four, by a convention of delegates 
called and assembled for that purpose, form for themselves a constitu
tion and state government; and whereas the people of the territory of 
Florida did, in like manner, by their delegates, on the eleventh day of 
January, eighteen hundred and thirty-nine, form for themselves a con
stitution and state government, both of which said constitutions are repub
lican; and said conventions having asked the admission of their respective 
territories into the union as states, on equal footing with the original 
states: 
SECTION 1. Be it enacted by the Seriate and House of Representatives of the 

United States of America, in Congress assembled, That the states of Iowa and 
Florida be, and the same are hereby, declared to be states of the United 
States of America, and are hereby admitted into the union on equal footing 
with the original states, in all respects whatsoever. 

SEC. 2. And be it further enacted, That the following shall be the bound
aries of the said state of Iowa, to wit: beginning at the mouth of the Des 
Moines river, at the middle of the Mississippi, thence by the middle of the 
channel of that river to a parallel of latitude passing through the mouth of 
the Mankato or Blue-earth river, thence west along the said parallel of 



56 PREFIX. 

latitude to a point where it is intersected by a meridian line, seventeen 
degrees and thirty minutes west of the meridian of Washington city, thence 
due south to the northern boundary line of the state of Missouri, thence east-
wardly following that boundary to the point at which the same intersects 
the Des Moines river, thence by the middle of the channel of that river to-
the place of beginning. 

SEC. 3. And be it further enacted, That the said state of Iowa shall have 
concurrent jurisdiction on the river Mississippi, and every other river 
bordering on the said state of Iowa, so far as the said rivers shall form a. 
common boundary to said state and any other state or states now or here
after to be formed or bounded by the same: such rivers to be common to 
both; and that the said river Mississippi, and the navigable waters leading-
into the same, shall be common highways, and forever free, as well to the 
inhabitants of said state as to all other citizens of the United States, with
out any tax, duty, impost or toll therefor, imposed by the said state of Iowa. 

SEC. 4. And be it further enacted, That it is made and declared to be a» 
fundamental condition of the admission of said state of Iowa into the union, 
that so much of this act as relates to the said state of Iowa shall be assented. 
to by a majority of the qualified electors at their township elections, in the 
manner and at the time prescribed in the sixth section of the thirteenth-
article of the constitution adopted at Iowa City the first day of November, 
Anno Domini eighteen hundred and forty-four, or by the legislature of said, 
state. And, so soon as such assent shall be given, the president of the 
United States shall announce the same by proclamation; and therefrom, 
without further proceedings on the part of congress, the admission of the 
said state of Iowa into the union, on an equal footing in all respects what
ever with the original states, shall be considered as complete. 

SEC. 5. And be it further enacted, That said state of Florida shall 
embrace the territories of East and West Florida, which, by the treaty of 
amity, settlement and limits between the United States and Spain, on the 
twenty-second day of February, eighteen hundred and nineteen, were ceded 
to the United States. 

SEC. 6. And be it further enacted, That, until the next census and appor
tionment shall be made, each of said states of Iowa and Florida shall be 
entitled to one representative in the house of representatives of the United 
States. 

SEC. 7. And be it further enacted, That said states of Iowa and Florida-
are admitted into the union on the express condition that they shall never 
interfere with the primary disposal of the public lands lying within them, 
nor levy any tax on the same whilst remaining the property of the United 
States: provided that the ordinance of the convention that formed the con
stitution of Iowa, and which is appended to the said constitution, shall not-
be deemed or taken to have any effect or validity, or to be recognized as in 
any manner obligatory upon the government of the United States. 

AN ACT SUPPLEMENTAL TO THE ACT FOR THE ADMISSION OF THE 
STATES OF IOWA AND FLORIDA INTO THE UNION. 

[Approved March S, 1845.] 

SECTION 1. Be it enacted by the Senate and House of Representatives of the 
United States of America, in Congress assembled. That the laws of the United 
States, which are not locally inapplicable, shall have the same force and 
effect within the state of Iowa as elsewhere within the United States. 

SEC. 2. And be it further enacted, That the said state shall be one dis
trict, and be called the district of Iowa; and a district court shall be held, 
therein, to consist of one judge, who shall reside in the said district, and 
be called a district judge. He shall hold, at the seat of government of the 
said state, two sessions of the said district court annually, on the first 
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Monday in January, and he shall, in all things, have and exercise the same 
jurisdiction and powers which were by law given to the judge of the Ken
tucky district, under an act entitled "An act to establish the judicial 
courts of the United States. ' ' He shall appoint a clerk for the said dis
trict, who shall reside and keep the records of the said court at the place 
of holding the same; and shall receive, for the services performed by him, 
the same fees to which the clerk of the Kentucky district is by law entitled 
for similar services. 

S E C . 3. And be it further enacted, Tha t there shal l be allowed to the 
judge of the said district court the annual compensation of fifteen hundred 
dollars, to commence from the date of his appointment, to be paid quar
ter ly at the t reasury of the United States. 

S E C . 4. And be it further enacted, That there shall be appointed in the 
said district a person learned in the law to act as attorney for the United 
States; who shall, in addition to his stated fees, be paid annually by the 
United States two hundred dollars, as a full compensation for all ext ra 
services; the said payments to be made quarterly, at the t reasury of the 
United States. 

S E C . 5. And be it further enacted, Tha t a marshal shall be appointed for 
the said district, who shall perform the same duties, be subject to the same 
regulat ions and penalties, and be entitled to the same fees, as are pre
scribed and allowed to marshals in other districts; and shall, moreover, be 
entitled to the sum of two hundred dollars annually as a compensation for 
all extra services. 

S E C . 6. And be it further enacted. That, in lieu of the propositions sub
mitted to the congress of the United States by an ordinance passed on the 
first day of November, eighteen hundred and forty-four, by the convention 
of delegates at Iowa City, assembled for the purpose of making a constitu
tion for the state of Iowa, which are hereby rejected, the following propo
sitions be, and the same are hereby, offered to the legislature of the state 
of Iowa, for their acceptance or rejection; which, if accepted, under the 
authority conferred on the said legislature, by the convention which framed 
the constitution of the said state, shall be obligatory upon the United 
States. 

1. That section numbered sixteen in every township of the public lands, 
and, where such section has been sold or otherwise disposed of, other lands 
equivalent thereto, and as contiguous as may be, shall be granted to the 
state for the use of schools. 

2. That the seventy-two sections of land set apar t and reserved for the 
use and support of a university, by an act of congress approved on the 
twentieth day of July, eighteen hundred and forty, entitled "An act grant
ing two townships of land for the use of a university in the terr i tory of 
Iowa , " are hereby granted and conveyed to the state, to be appropriated 
solely.to the use and support of such university, in such manner as the leg
islature may prescribe. 

3. That five entire sections of land, to be selected and located under 
the direction of the legislature, in legal divisions of not less than one quar
ter section, from any of the unappropriated lands belonging to the United 
States within the said state, are hereby granted to the state for the pur
pose of completing the public buildings of the said state, or for the erec
tion of public buildings at the seat of government of the said state, as t he 
legislature may determine and direct. 

4. That all sal t springs within the state, not exceeding twelve in num
ber, with six sections of land adjoining, or as contiguous as may be to each, 
shal l be granted to the said state for its use; the same to be selected by the 
legislature thereof within one year after the admission of said state, and 
the same, when so selected, to be used on such terms, conditions and regu
lations as the legislature of the state shal l direct: provided tha t no sal t 
spring, the r ight whereof is now vested in any individual or individuals, or 
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which may hereafter be confirmed or adjudged to any individual or indi
viduals, shall, by this section, be granted to said state: and provided, also, 
that the general assembly shall never lease or sell the same, at any one 
time, for a longer period than ten years, without the consent of congress. 

5. That five per cent, of the net proceeds of sales of all public lands 
lying within the said state, which have been or shall be sold by congress, 
from and after the admission of said state, after deducting all the expenses 
incident to the same, shall be appropriated for making public roads and 
canals within the said state, as the legislature may direct: provided that the 
five foregoing propositions herein offered are on the condition that the leg
islature of the said state, by virtue of the powers conferred upon it by the 
convention which framed the constitution of the said state, shall provide 
by an ordinance, irrevocable without the consent of the United States, that 
the said state shall never interfere with the primary disposal of the soil 
within the same by the United States, nor with any regulations congress 
may find necessary for securing the title in such soil to the bona fide pur
chasers thereof; and that no tax shall be imposed upon lands the property 
of the United States; and that in no case shall non-resident proprietors be 
taxed higher than residents; and that the bounty lands granted, or hereafter 
to be granted, for military services during the late war, shall, while they 
continue to be held by the patentees or their heirs, remain exempt from any 
tax laid by order or under the authority of the state, whether for state, 
county, township, or any other purpose, for the term of three years from 
and after the date of the patents, respectively. 

ACCEPTING PROPOSITIONS OP CONGRESS. 

AN ACT AND ORDINANCE ACCEPTING THE PROPOSITION MADE BY CON
GRESS ON THE ADMISSION OF IOWA INTO THE UNION AS A STATE. 

[Approved' January 15, 1849.] 

SECTION 1. Be it enacted and ordained by the General Assembly of the State 
of Iowa, That the propositions to the state of Iowa on her admission into the 
union, made by the act of congress, entitled "An act supplemental to the 
act for the admission of the states of Iowa and Florida into the union, " 
approved March 3, 1845, and which are contained in the sixth section of 
that act, are hereby accepted in lieu of the propositions submitted to con
gress by an ordinance, passed on the first day of November, eighteen hun
dred and forty-four, by the convention of delegates which assembled at 
Iowa City on the first Monday of October, eighteen hundred and forty-four, 
for the purpose of forming a constitution for said state, and which were 
rejected by congress: provided the general assembly shall have the right, in 
accordance with the provisions of the second section of the tenth article of 
the constitution of Iowa, to appropriate the five per cent, of the net pro
ceeds of sales of all public lands lying within the state which have been or 
shall be sold by congress from and after the admission of said state, after 
deducting all expenses incident to the same, to the support of common 
schools. 

SEC. 2. And be it further enacted and ordained, As conditions of the grants 
specified in the propositions first mentioned in the foregoing section, irrev
ocable and unalterable without the consent of the United States, that the 
state of Iowa will never interfere with the primary disposal of the soil 
within the same by the United States, nor with any regulations congress 
may find necessary for securing the title in such soil to the bona fide pur
chasers thereof, and that no tax shall be imposed on lands, the property of 
the United States; and that in no case shall non-resident proprietors be 
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taxed higher than residents; and that the bounty lands granted, or here
after to be granted, for military services during the late war with Great Brit
ain shall, while they continue to be held by the patentees or their heirs, 
remain exempt from any tax laid by order or under the authority of the 
state, whether for state, county, township, or other purposes, for the term 
of three years from and after the dates of the patents respectively. 

SEC. 3. It is hereby made the duty of the secretary of state, after the 
taking effect of this act, to forward one copy of the same to each of our 
senators and representatives in congress, who are hereby required to pro
cure the consent of congress to the diversion of the five per cent, fund indi
cated in the proviso to the first.section of this act. 

SEC. 4. This act shall take effect from and after its publication in the 
weekly newspapers printed in Iowa City. 
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CONSTITUTION OF IOWA. 

Preamble. "WE, THE PEOPLE OP THE STATE OF IOWA, grateful to the 
Supreme Being for the blessings hitherto enjoyed, and feeling our depend
ence on Him for a continuation of those blessings, do ordain and establish 
a free and independent government, by the name of the STATE OF IOWA, 
the boundaries whereof shall be as follows: 

Boundaries. Beginning in the middle of the main channel of the Mis
sissippi river, at a point due east of the middle of the mouth of the main 
channel of the Des Moines river; thence up the middle of the main channel 
of the said Des Moines river, to a point on said river where the northern 
boundary line of the State of Missouri—as established by the constitution 
of that state, adopted June 12th, 1820—crosses the said middle of the main 
channel of the said Des Moines river; thence westwardly along the said 
northern boundary line of the state of Missouri, as established at the time 
aforesaid, until an extension of said line intersects the middle of the main 
channel of the Missouri river; thence up the middle of the main channel of 
the said Missouri river to a point opposite the middle of the main channel 
of the Big Sioux river, according to Nicollett's map; thence up the main 
channel of the said Big Sioux river, according to the said map, until it is 
intersected by the parallel of forty-three degrees and thirty minutes north 
latitude; thence east along said parallel of forty-three degrees and thirty 
minutes, until said parallel intersects the middle of the main channel of 
the Mississippi river; thence down the middle of the main channel of the 
said Mississippi river to the place of beginning. 

"The middle of the main channel of the of the principal one, or rather, the one usu-
Missisbippi river" as here used means the ally followed in navigation: Iowa v. Illinois, 
middle of the main bed of the river from 147 U. S. 1. 
shore to shore: Dunleith, etc., Bridge Co. v. A lake connected with the Mississippi 
Dubuque County, 55-558. river, but separated from it at ordinary stage 

But the supreme court of the United of water, by dry land, held, to be included 
States holds that this language means the within the term "waters of the state" as used 
thread of the stream, or the "mid-channel," in a statute: State v. Haug, 64 N. W., 398* 
and if there are several channels the middle 

ARTICLE 1.—BILL OF RIGHTS. 

Rights of persons. SECTION 1. All men are, by nature, free and equal, 
and have certain inalienable rights, among which are those of enjoying and 
defending life and liberty, acquiring, possessing, and protecting property, 
and pursuing and obtaining safety and happiness. 

Discrimination on account of color: This applicable to property of the same character 
section forbids discrimination by a common owned by private Individuals. (See art. 8, <j 2): 
carrier against a passenger on account of Davenport o. Chicago, B. I. & P. S. Co., 38-
color. Therefore, held, that a regulation of a 633. 
steamboat by which a colored person was de- But the statute authorizing the recovery 
nied the privilege of a seat at the table pro- of double damages for stock injured by a rail-
vided for passengers could not be enforced: way company on its track where it has a right 
Coger v. North-western U. Packet Co., 37-145. to fence is not unconstitutional as denying to 

Also, held, that colored children cannot any person the equal protection of the law, 
be excluded from the public schools, nor such provision being intended merely as a 
compelled to attend a separate school: Clark penalty for the purpose of inducing the fenc-
v. Board of Directors, 24-266: Smith o. Direct- ing of railroads: Tredway v. Sioux City & St. 
ors, 40-518; Dove v. Independerá School Dist., P . B. Co., 43-527. 
41-4389. _ _ Permits to sell liquors: This section is 

Discriminations against corporations: not violated by a statutory provision that 
An act providing a special method for the permits to sell intoxicating liquors shall 
taxation of the property of railway compa- only be granted to persons of good moral 
nies, held unconstitutional, because not made character: In re Sum, 32-250. 
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Nor by the provisions of the prohibitory uniform operation, etc., see art. 1, § 6, and 
liquor law: Santo v. State, 2-105, 216. art. 3, § 30. 

As to requirement that laws shall have a As to due process of law, see art. 1, $ 9. 

Political power. SEC. 2. All political power is inherent in the people. 
Government is instituted for the protection, security, and benefit of the 
people, and they have the right, at all times, to alter or reform the same, 
whenever the public good may require it. 

Political power consists of legislative, ex- Stewart v. Board of Supervisors, 30-9. And 
ecutive and judicial authority, and these all see notes to art. 3, § 1. 
inhere in the people in the first instance: See, further, art. 1, \ 25. 

Religion. SEC. 3. The general assembly shall make no law respecting 
an establishment of religion, or prohibiting the free exercise thereof; nor 
shall any person be compelled to attend any place of worship, pay tithes, 
taxes, or other rates, for building or repairing places of worship, or the 
maintenance of any minister or ministry. 

The statute exempting church property violated by the casual use of a public build-
from taxation is not in conflict with this sec- ing as a place for offering prayer and doing 
tion. Trustees of Griswokl College v. State, 46- other acts of religious worship; and the stat-
275. ute allowing the Bible to be used in public 

The use of a schoolhouse for the purpose schools, with the provision that no pupil 
of religious worship, when authorized by a shall be required to read it contrary to the 
vote of the electors of the district, is not pro- wishes of his parent or guardian, is not un-
Mbited: Davis v. Boget, 50-11. constitutional: Moore v. Monroe, 64-367. 

The guaranty of religious freedom is not 

Religious test. SEC. 4. No religious test shall be required as a 
qualification for any office of public trust, and no person shall be deprived/ 
of any of his rights, privileges, or capacities, or disqualified from the per
formance of any of his public or private duties, or rendered incompetent to 
give evidence in any court of law or equity, in consequence of his opinions 
on the subject of religion; and any party to any judicial proceeding shall 
have the right to use as a witness, or take the testimony of, any other person, 
not disqualified on account of interest, who may be cognizant of any fact 
material to the case; and parties to suits may be witnesses, as provided by 
lav-

Competency of •witnesses: This section against the other in a civil action to which 
renders competent as a witness for the de- either of them was a party, held not to be in 
iendant in a criminal prosecution a person conflict with this section: Karney v. Paisley, 
•who is jointly indicted with him for the same 13-89. But see, also, Blake v. Graves, 18-312. 
•crime but is put upon a separate trial: /State The provisions of this section as to the 
V. Nash, 10-81. competency of witnesses do not give a party 

Even where such defendants are put upon the right to the testimony of a child not 
•trial jointly, either one is entitled to the tes- possessed of sufficient understanding, by 
timony of his co-defendant: (State v. Giyher, reason of tender years, to feel the obligation 
23-318. of an oath: Kilbum v. Mullin, 22-498. 

The legislature may declare that interest It is not a violation of any constitutional 
In the event of a suit may or may not dis- privilege to provide that the credibility of a 
•qualify a witness, as shall be deemed best; witness may be affected by the fact as to his 
and the provisions of Rev., ? 3983, that hus- sensibility to the obligation of an oath: 
band or wife should not be a witness for or Searcy v. Miller, 57-613. 

Dueling. SEC. 5. Any citizen of this state who may hereafter be 
•engaged, either directly or indirectly, in a duel, either as principal or 
accessory before the fact, shall forever be disqualified from holding any 
office under the constitution and laws of this state. 

Laws uniform. SEC. 6. All laws of a general nature shall have a 
uniform operation; the general assembly shall not grant to any citizen or 
•class of citizens, privileges or immunities, which upon the same terms shall 
not equally belong to all citizens. 

Uniformity of operation of general laws: Therefore, held, that a provision as to Ha
lf a law operates upon every person within bility of a railroad company for injuries to 
the relations and circumstances provided employees is not open to the objection that 
ior, it is sufficient as to uniformity: Iowa B. it is not of uniform operation: McAunich v. 
JLand Co. v, Soper, 39-112, 116. Mississippi & M. B. Co., 20-338; Deppe v. Ghir 
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cago, B. I. & P. B. Co., 36-52; Buckleio v. 
Central Iowa B. Co., 64-603; Central Trust Co. 
v. Sloan, 65-655. 

So held, also, as to a provision making 
railroad companies liable in certain cases 
for double damages for stock killed: Jones v. 
Galena & C. U. B. Co., 16-6; Welsh v. Chi
cago, B. & Q. B. Co., 53-632. 

A curative act is not necessarily uncon
stitutional as not being of uniform operation: 
McMillen v. County Judge, 6-391; Chicago, B. 
I. & F. B. Co. v. Independent Dist. 68 Ñ. W., 
881. 

So a law legalizing the defective organ
ization of a specified school district was sus
tained: State ex rel. v. Squires, 26-340. 

So a law legalizing taxes levied without 
authority of law: lowaB. Land Co. v. Soper, 
39-112. 

Laws are of uniform operation if in their 
operation they apply to all persons in like 
situation. Granting to certain medical col
leges the privilege of having their diplomas 
considered sufficient to entitle the holder to 
a certificate to practice medicine is not, as 
against colleges not given this privilege, 
invalid as a granting of a special privilege: 
Iowa Ec. Med. College v. Schroder, 87-659. 

The statute providing that the fact that 
defendant in an action was in the military 
service of the United States or the state 
should be sufficient cause for a continuance 
so long as such defendant was in such service, 
held not unconstitutional as not being of uni
form operation: McCormick v. Busch, 15-127. 

A statute providing for excluding prop
erty from city limits would be unconstitu
tional if not made applicable to cities already 
incorporated as well as those to be incorpo
rated: Whiting v. Mt. Pleasant, 11-482. 

I t is not competent for the legislature to 
submit the question whether an act shall be
come a law to a vote of the people. There
fore, lield, that § 18 of the prohibitory liquor 
law of 1855, providing for the submission of 
the question to vote in each county as to 
whether such law should be in force therein, 
was unconstitutional, and that the act was 
in force throughout the state without such 
submission: Santo v. State, 2-165; State v. 
Beneke, 9-203. 

And the license act of 1857, containing a 
provision that the prohibitory liquor law of 
1855 should not be repealed in any county 
except by a vote of the people of that county, 
was held unconstitutional for the same rea
son: Geebrick v. State, 5-491; State v. Weir, 
33-134. 

But 1114 of Code of '51, and the act of 
1857 (Rev. $ 287 et seq.), allowing the county 
judge to submit to vote in each county the 
question whether sheep and swine should be 
allowed to run at large, were held not un
constitutional on this ground, inasmuch as 
the law was in force without a vote of the 
people, and it simply authorized the people 
of the county to adopt a mere police regula
tion: Dolby v. Wolf, 14-228. 

See, further, art. 3, f¡ 1, and notes. 
The statute prohibiting the sale of ale, 

wine and beer within two miles of the cor
porate limits of a municipal corporation, 
held, not objectionable on the ground of want 

of uniformity in its operation: State v. 
Shroeder, 51-197. 

So, also, the provisions as to granting of 
permits to sell intoxicating liquors only to 
persons of good moral character, held not 
unconstitutional: In re Buth, 32-250. 

A statute dividing railroads into three 
classes and fixing maximum rates of charge 
for each class, held not unconstitutional on 
account of lack of uniformity: Chicago, etc., 
B. Co. v. Iowa, 94 U. S., 155. 

A statute making special provisions as to 
the time for bringing actions on insurance 
policies different from the provisions relating 
to actions on other contracts is not unconsti
tutional by reason of not being of uniform 
operation: Christie v. Life Indemnity, etc., Co., 
82-360. 

A statute specially applicable to itinerant 
vendors is not unconstitutional: State v. 
Gouss, 85-21. 

A statute applicable to certain cities only, 
designated as having a population in excess 
of a certain number, is not invalid for want 
of uniformity: Owen v. Sioux City, 91-190. 

See, also, notes to art. 3, \ 30. 
Uniformity in taxation comes within the 

purview of the provision as to uniform opera
tion of laws: Dubuque v. Illinois Cent. B. Co., 
39-56. 

But it is not necessary to the validity of 
a tax that it operate upon all persons in the 
state alike: Primghar State Bank v. Berick, 
64 N. W., 801. 

A statute providing a special method for 
the taxation of express and telegraph com
panies, held not objectionable under this pro
vision, as the burdens imposed by it fell 
equally upon all citizens coining within a 
certain class or condition: United States Ex. 
Co. v. Ellyson, 28-370. 

The fact that a city is authorized to 
exempt from water-rent property within its 
limits which has not the benefit of the water 
supply does not render such a provision 
unconstitutional: Grant v. Davenport, 36-396. 

The provisions for a different method for 
assessing the property of railroad companies 
from that provided for the assessment of 
other property, held not to be unconstitu
tional as beingin conflict with this section: 
Central Iowa B. Co. v. Board of Supervism-s, 
67-199. 

Also, held, that the power given to cities 
to improve streets and make the cost thereof 
a lien upon abutting property was not void 
as authorizing unequal taxation: Warren v. 
Henly, 31-31. 

An act exempting lots of ten acres or 
more in extent from municipal taxation 
under certain circumstances is not unconsti
tutional under this section: Leicht v. Bur
lington, 73-29. 

A city ordinance discriminating in favor 
of resident merchants of such city and against 
other merchants of the state, by imposing a 
license tax on the latter, would be unconsti
tutional as not being of uniform operation: 
Pacific Junction v. Dyer, 64-38. And see 
Murshalltown v. Blum, 58-184. 

The imposition of a license fee upon tran
sient merchants is not invalid for want of 
uniformity. Ottumwa v. Zekind, 64 N. W., 646. 
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Exclusive privileges: The provisions of Burlington, etc., Ferry Co. v. Davis, 48-133. 
this section prohibiting the granting of ex- See, further, as to uniformity of laws, art. 
elusive privileges, etc.. does not affect exclu- 3, \ 30, and notes, 
sive charters or franchises already granted: 

Liberty of speech and the press. SEC. 7. Every person may speak, 
write and publish his sentiments on all subjects, being responsible for the 
abuse of that right. No law shall be passed to restrain or abridge the 
liberty of speech, or of the press. In all prosecutions or indictments for 
libel, the truth may be given in evidence to the jury, and if it appear to the 
jury that the matter charged as libelous was true, and was published with 
good motives and for justifiable ends, the party shall be acquitted. 

Newspaper publications; contempt: The has the right to communicate in good faith 
publication of newspaper comments upon the his belief to such person: Mott v. Daioson, 
decision of a court when the case is diaposed 46-533. 
of and the decision announced are not pun- Words spoken of a candidate at an elec-
ishable as contempt of the court: Dunham tion for a public office, to electors whose suf-
v. State, 6-245. frages are sought, if spoken without malice 

Publication of articles in a newspaper and in good faith believing them to be true, 
reflecting upon the conduct of a judge in by one having reasonable cause to so believe, 
relation to a cause disposed of before such and with the honest purpose of protecting the 
publication does not amount to a contempt: public from the supposed dishonesty of such 
State v, Anderson, 40-207. candidate, do not render the person speaking 

Privileged communications: Words spo- them liable in an action for slander: Ibid. 
ken by one in the performance of public or A parent has a right to know the truth of 
official duty, upon a just occasion, without reports charging a minor child with an 
malicious motive, are privileged communi- offense or immoral conduct, and a person 
cations, and are not actionable unless ex- having information which is sought by such 
press malice is shown: Mayo v. Sample, IS- parent will be completely justified in impart-
306. ing the same, if acting in good faith: Long 

A communication by a grand jury to the v. Peters, 47-239. 
court, not required by law to be made, such The fact that words are privileged is only 
as a report charging misconduct on the part presumptive evidence of the want of malice, 
of officers, but not returned by way of indict- and plaintiff may show by extrinsic evidence 
ment, is not privileged: Hector v. Smith, 11- that there was malice nevertheless: Mielenz 
302. v. Quasdorf, 68-726. 

Charges made in a judicial proceeding, Instructions of court in cases of libel: 
whether civil or criminal, will not support Although the jury in prosecutions for libel 
an action for libel, though the same charges, determine both the law and the facts, the 
if made under other circumstances, would court has the right to instruct them in these 
constitute libel: Mass v. Meire, 37-97. as well as in other criminal cases; and the 

If words charged as slanderous were spo- conclusive presumption is that they follow 
ken by a witness without malice, believing the instructions of the court; therefore, an 
them to be responsive, he would not be lia- erroneous instruction will be regarded as 
ble. But if what is testified to is not perti- prejudicial and a ground for reversal as in 
nent and material to the matter in contro- other cases: State v. Bice, 56 -̂431. 
versy, and is spoken for the purpose of defam- The doctrine that the jurors are judges 
ing plaintiff, such words are not protected: of the law as well as of the facts, in libel, 
Smith v. Howard, 28-51. applies only to criminal prosecutions, and 

Every one who believes himself to be pos- not to civil actions for damages: Forshee v. 
sessed of knowledge which, if true, does or Abrams, 2-571. 
may affect the rights or interests of another, 

Personal security. SEC. 8. The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable seizures and 
searches, shall not be violated; and no warrant shall issue but on probable 
cause, supported by oath or affirmation, particularly describing the place 
to be searched, and the persons and things to be seized. 

Searches and seizures: A search-war
rant is not unreasonable in the legal sense 
when it is for a thing obnoxious to the law, 
and of a person and place particularly 
described, and is issued on oath of probable 
cause: Santo v. State, 2-165. 

Therefore, held, that the provision for the 
issuance of a search-warrant for the seizure 
of intoxicating liquors is not unconstitu
tional as not requiring sufficient particular
ity in description, or as authorizing unreas
onable search and seizure: Ibid. 

Description of the place lield sufficient in 
a particular case: State v. Thonvpson, 44-399. 

An objection to the sufficiency of a war
rant under which property has been seized 
cannot be raised for the first time in the dis
trict court on appeal from the justice issu
ing the warrant: Ibid. 

The sheriff is justified in searching the 
person arrested and taking from him money 
or property in any way connected with the 
crime charged, or which may serve in iden
tifying the prisoner, or be used by him in 
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effecting an escape. But property thus 
taken is not subject to attachment: Commer
cial Exchange Bank v. McLeod, 65-665. 

Police officers upon the arrest of one 
charged with felony may make search of his 
person for stolen property, instruments used 
in the commission of the crime, or any arti
cle which may give a clue to its commission or 

the identification of the criminal: Beifsny-
der v. Lee, 44-101. 

The fact that an officer makes search for 
and seizure of intoxicating liquors unlaw
fully kept for sale without having any war
rant for such action will not render the pro
ceedings under the warrant afterwards 
obtained illegal: Slate v. Ward, 75-637. 

Trial by jury; due process of law. SEC. 9. The right of trial by jury 
shall remain inviolate; but the general assembly may authorize trial by a 
jury of a less number than twelve men in inferior courts; but no person 
shall be deprived of life, liberty, or property, without due process of law. 

What constitutes trial by jury: The 
right of trial by jury implies a trial by jury 
of twelve men except where the constitution 
authorizes trial by a less number: Santo v. 
State. 2-165. 

The jury contemplated by this section is 
the jury recognized by the common law, 
which is constituted of twelve persons, and 
the legislature has no authority, in provid
ing for jury trial under the constitution, to 
provide for a less number than twelve jurors. 
Therefore, held, that a provision for a verdict 
by ten or eleven jurors, when the jury has 
been reduced to that number by sickness, 
is unconstitutional: Eshelman v. Chicago, B. 
I. & P. B. Co., 67-296; Kelsh v. Dyersville, 68-
137. 

It is immaterial that the party complain
ing of the illegality of the jury is a municipal 
corporation. Although it may be that such 
a corporation has no constitutional right to 
jury trial, yet the statute does not profess to 
make any special provisions for such cases: 
Kelsh v. Dyersville, 68-137. 

Less than twelve jurors in inferior 
courts: As this section provides for a trial 
by a less number of jurors than twelve in 
inferior courts, and g 11 of this article gives 
such inferior courts jurisdiction of offenses 
of an inferior grade, a trial in such a court 
of an offense within its jurisdiction by a jury 
of less than twelve is not a violation of the 
right of jury trial: Byran v. State, 4-349. 

If, in the inferior tribunal, a party has a 
trial before the constitutional jury provided 
for such court, though of less than twelve 
men, he cannot, of right, claim in the face of 
the statute a second trial on the merits on 
appeal to the district court: Des Moines v. 
Layman, 21-153. 

A defendant accused of an offense triable 
under the provisions of the constitution 
before a justice of the peace by a jury of less 
than twelve cannot complain of being 
deprived of the right of jury trial, even 
though he is not allowed the right of trial by 
jury on appeal to the district court: Baurose 
v. State, 1-374. 

The right to one jury trial is all that is 
guaranteed, and that is preserved by allow
ing an appeal to the district court, where the 
cause is to be tried anew by a jury: Zelle v. 
McHenry, 51-572; State v. Beneke, 9-203. 

The statute providing for trial by a jury 
of six in the superior court, unless the addi
tional expense involved in securing a jury of 
twelve is deposited by the party demanding 
such jury, is not unconstitutional: Connersv. 
Burlington, C. B. é N. B. Co., 74-383. 

The right of trial by jury discussed gener
ally: Trimble v. State, 2 G. Gr., 404. 

Ordinance of 1787: In so far as the con
stitution of the state modifies the common-
law right of trial by jury, and authorizes trial 
by a jury of less than twelve in inferior 
courts, it is an alteration of the provision 
for jury trial found in the ordinance of 1787. 
The admission of the state under the consti
tution adopted by it amounted to an abroga
tion by mutual consent of the provisions of 
that ordinance in conflict therewith: Higgins 
v. Farmers' Ins. Co., 60-50. 

Waiver of objection to trial by less 
than twelve jurors: The verdict in a trial 
by a jury defective as to the number will be 
void unless the defect is waived. And where 
a party has no knowledge of such deficiency, 
his mere acceptance of the jury will not con
stitute a waiver of objection to number: 
Cowles v. Buckman, 6-161. 

The fact that the party objecting to the 
cause being tried by a less number than 
twelve proceeds with the trial does not con
stitute a waiver of his objection: Eshelman v. 
Chicago, B. I. & P. B. Co., 67-296. 

The provisions of the federal constitu
tion with reference to trial by jury have no 
bearing on the question of the right of trial 
by jury in the state courts: McLane v. Leicht, 
69-401. 

In equity cases: The right of trial by 
jury does not obtain in cases which are of 
equitable cognizance: State v. Orwig, 25-280. 

As cases of mutual account are subjects 
of equitable jurisdiction, it is not unconsti
tutional to provide for a compulsory refer
ence in such cases: Burt v. Harrah, 65-643. 

The statutory provisions allowing an in
junction against persons engaged in the 
illegal sale of intoxicating liquors are not 
unconstitutional as depriving defendant of 
the right of trial by jury. Such cases being 
of equitable cognizance at the time of the 
adoption of the constitution, and the court 
of equity having jurisdiction at that time to 
abate a nuisance, it is within the power of 
the legislature to enlarge the jurisdiction of 
the court of equity in such cases so as to 
allow that remedy even where property 
rights are involved: Littleton v. Fritz, 65-488; 
Martin v. Blattner, 68-286. 

So the right of trial by jury is not im
paired by the provision that foreclosure of 
mortgages shall be by equitable proceedings, 
and that in the same action a recovery may 
be had on the note secured by mortgage: 
Clough v. Seay, 49-111. 

Under the chancery practice, as it existed 
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at the time the constitution was adopted, a 
person could be deprived of his liberty or 
his property, and such deprivation has al
ways been regarded as having been accom
plished by due process of law, although no 
jury trial was allowed: Eikenberry v. Ed
wards, 67-619. 

Trial de novo on appeal: By virtue of 
the provisions of this section as to jury trial 
and of art. 5, § 4, as to method of appeal in 
suits in equity, every party has a right either 
to a trial by jury or to a trial de novo on ap
peal: Sherwood v. Sherwood, 44-192. 

Jury trial in other cases: Where the only 
issue made by the pleadings was contained 
in a written agreement, the proper con
struction of which was in question, held, 
that it was not error to refuse defendant a 
jury trial: Packer v. Packer, 24-20. 

I t is not prejudicial error to refuse a jury 
trial where the questions involved are such 
that nothing arises for the determination of 
a jury: Bremer County Bank v. Bremer 
County, 42-394. 

The proceeding auxiliary to execution 
authorized by statute is not in violation of 
the guaranty of the right to trial by jury: 
Marriage v. Woodruff, 77-292. 

Offense committed in another county: 
The right to jury trial is not infringed by 
allowing defendant to be put on trial in one 
county for an offense committed in another 
county within five hundred yards of the 
boundary line between them: State v. Puys-
ley, 75-742. 

References: Any provision authorizing 
the reference of questions of fact in actions 
l>y ordinary proceedings, without the con
sent of both parties, would be in violation of 
the right of jury trial: McMartin v. Bing
ham, 27-234; Blair Town Lot, etc., Co. v. 
Walker, 50-376. 

Appraisement of property taken for pub
lic use: The appraisers appointed to assess 
damages resulting to a land owner from the 
establishment of a highway are not a jury 
within the meaning of this section, and, 
upon appeal properly taken from their de
cision, such owner is entitled to trial by jury: 
Sigafoos v. Talbot, 25-214. And see Des 
Moines v. Layman, 21-153. 

Contempt: A statute providing for impris
onment of a debtor for contempt in certain 
cases, where the object was to enforce the 
payment of a debt by summary proceedings, 
held in conflict with the constitutional pro
visions for jury trial: Exparte Grace, 12-208. 

Judgment on s tay bond: The statutory 
provisions giving to a stay bond the effect of 
a judgment confessed against the parties 
thereto is not objectionable as denying them 
the right of trial, or depriving them of prop
er ty without due process of law. The bond 
amounts to a waiver of the privilege which 
I t is competent for them to make: Cavender 
v. Smith's Heirs, 5-157. 

Jury fee: A provision requiring a party to 
pay a jury fee, or increasing the jury fee, is 
not in conflict with this section: Adae v. 
Zangs, 41-536; Steele v. Central B. of Iowa, 43-
109; Little v. McGuire, 43-447; State v. Yer-
wayne, 44-621. 

waiver of jury trial in civil cases: The 

right of jury trial in a civil case is not an 
attribute inalienable in its nature and charac
ter, but rather a privilege, which may be 
waived or forfeited: Wilkins v. Treynor, 14-
391. 

Where the parties appear and a trial is 
had to the court without objection, it will be 
presumed that jury trial is waived: Sawn v. 
Jones County, 1 G. Gr., 165; McGuire v. Kemp, 
3 G. Gr., 219. And see Hawkins v. Bice, 40-
435. 

By consenting to a reference a party 
waives his right to a trial by jury, and can
not afterwards, upon a new order directing 
the referee to proceed, object and claim a 
jury trial: Hewitt v. Egbert, 34-485. 

The right to jury trial is waived by fail
ing to demand it when the cause comes up 
for trial: Davidson v. Wright, 46-383. 

By making default a party waives his 
right to a jury trial: Clute v. Hazleton, 51-355. 

The fact that actions of different kinds are 
by agreement submitted together does not 
change the method of trial as to either. 
Such submission amounts only to waiver of 
jury trial: Leighton o. On; 44-679. 

The right to such trial will be waived by 
failure of the party to take proper steps to 
secure a transfer of the cause from the equity 
docket to the law docket, where by reason of 
the nature of the case it properly belongs: 
Richmond v. Dubuque & S. C. It. Co., 33-422, 
490. 

Where, on filing an amended petition, a 
cause was improperly transferred to the 
equity docket, and no motion to transfer i t 
to the law docket was made before answer, 
held, that error in the kind of proceedings 
would be deemed waived, and defendant 
could not demand a jury trial: Gibbs o. Coon-
rod, 54-736. 

As to jury trial in criminal cases, see \ 10 
of this article and notes. 

Sue process of law; what constitutes: 
Due process of law means in the due course 
of legal proceedings according to those rules 
and forms which have been established for 
the protection of private rights. I t was 
intended thereby to secure the individual 
from the arbitrary exercise of the powers of 
government unrestrained by the established 
principles of private rights and distributive 
justice: Foule v. Mann, 53-42. 

Therefore, held, that a statute limiting1 

the remedy against a sheriff for wrongful 
levy to a recovery on the indemnity bond 
given by the plaintiff in execution, was void 
in so far as it defeated the right of the per
son whose property was illegally taken to 
sue for the specific recovery thereof: Ibid. 

Due process of law is not confined alone 
to law and chancery actions. Special pro
ceedings applicable to specified subject-mat
ter conformable to the rules requiring notice 
and the acquisition of jurisdiction, and 
which affect all persons alike whose prop
erty or rights come within the lawful scope 
of the proceeding, are prosecuted by due 
process of law: Burlington, C. B. & N. B. 
Co. v. Dey, 82-312. 

Therefore, held, that the statute giving 
railroad commissioners authority to fix joint 
rates over connecting lines of road, with an 
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opportunity to the roads interested to have 
a hearing before such commissioners on 
notice, does not deprive them of their prop
erty without due process of law: Ibid. 

Even where the right of legislative reg
ulation of rates exists such regulation must 
be fair, reasonable and not oppressive; 
otherwise it will be invalid: Des Moines v. 
Des Moines Water Works Co., 64 N. W., 269-

The rule in respect to due process of law, 
stated in a general way, is that every one is 
entitled to the protection of those funda
mental principles of truth and justice which 
lie at the basis of all our civil and political 
institutions: Trustees of Ghiswokl College v. 
Davenport, 65-633. 

The statutory provision requiring that, 
before action can be brought against an 
officer for wrongful levy of a writ of attach
ment upon property of a person other than 
the one against whom the writ is directed, 
notice of the rights of such owner must be 
given to the officer in writing, is not un
constitutional as depriving the party of his 
property without due process of law: Cheadle 
v. Guittar, 68-680. 

A person may be deprived of property by 
his own negligence. Also lapse of time may 
prevent recovery by reason of the statute of 
limitations, and existing remedies may be 
taken away and new ones given, all without 
infringement of due process of law: Ibid. 

The meaning of the phrases "due process 
of law," "due course of law," and "course of 
the common law," discussed: Mason v. Mes
senger, 17-261. 

Partition proceedings: Judgment in 
proceedings for partition of property, brought 
against a defendant served by publication 
only, held not void as depriving the defendant 
of his property without the benefit of judicial 
proceedings according to the course of the 
common law: Ibid. 

The provisions authorizing a sale of prop
erty in a partition suit when division thereof 
cannot be made are not unconstitutional as 
depriving the party of his property without 
due process of law. When parties by con
tract assume the relation of tenants in com
mon, the law fixes their respective rights, 
one of which is that the property may be 
divided, and, if necessary, sold to effect that 
object: Metcalf v. Hoopingardner, 45-510. 

The provisions of certain statutes of the 
territories of Iowa and Wisconsin providing 
a method for partition of a tract of land 
known as the "half-breed tract," held un
constitutional as providing for proceedings 
to determine private rights in a method not 
in accordance with due course of law: Seed 
V. Wright, 2 G. Gr., 15. 

Claim for improvements on land: Rev., 
W 2274, 2275, allowing a money judgment 
for the value of improvements to be rendered 
against the owner of the land in proceedings 
under the occupying-claimant law, held un
constitutional under this section: Childs v. 
Sliower, 18-261. 

The statute giving to any one who drains 
mineral land, even though without consent 
of the owner, one-tenth of the mineral taken 
therefrom, lield not unconstitutional as de
priving the owner of his property without 

due process of law; Ahem v. Dubuque, etc., 
Mining Co., 48-140. 

The short foreclosure of mortgages on 
real property by notice and sale without ac
tion in court, as at one time allowed, held un
constitutional as depriving the owner of his 
property without due process of law: Thatcher 
v. Haun, 12-303. 

But under the constitution of 1846, which 
did not contain the clause relating to due 
process of law, held, that such a proceeding 
was not unconstitutional: Boyd v. Ellis, 11-97. 

A proceeding in equity should be classed 
as due process of law: McLane v. Leicht, 69-
401. 

Proceedings in rem against lost goods 
and property, and against estray animals and 
against unknown owners of property, have 
been too long sanctioned to be now called in 
question as not being due process of law: 
Kinney v. Roe, 70-509. 

License: A permit to sell intoxicating 
liquors for lawful purposes, granted in pur
suance of statutory provisions not requiring 
the payment of any compensation for such 
privilege, is not property in such sense that 
the party having the permit cannot be de
prived thereof without due process of law: 
State v. Sehmidtz, 65-556. 

Other cases: The provision authorizing 
double damages in an action against a rail
way company for stock killed through failure 
of the company to maintain a fence along 
its track does not interfere with the con
stitutional protection to property nor de
prive the company of its property without 
due process of law: Mackie c. Central B. of 
Iowa, 54-540. 

A statute providing for the forfeiture of 
property by reason of the use thereof in the 
manufacture or sale of intoxicating liquors 
contrary to law, such forfeiture to take place, 
however, upon an adjudication of the court 
and proceedings to abate the premises as a 
nuisance, is not unconstitutional: Craig v. 
Weiihmueller, 78-598. 

Proceedings by fence-viewers being pro
vided for by statute in the exercise of the 
authority of the legislature to provide special 
tribunals to determine the rights of the par
ties under proper rules applicable thereto, 
such provisions are not unconstitutional al
though they may operate to deprive the 
party of his property without the interven
tion of judicial proceedings or without allow
ing him a trial in court upon the facts passed 
upon by such fence-viewers: McKeever v. 
Jenks, 59-300. 

While it is true as a general rule that the 
title to real property of one who dies intes
tate vests immediately in his heirs, yet such 
descent is regulated by statute, and it is com
petent for the legislative power to impose 
upon the property inherited such conditions 
as it shall deem proper to enact: Van Aken. 
v. Clark, 82-256. 

The provisions of the amendment to the 
federal constitution guarantying due process 
of law, etc., have no application to the state 
courts except as expressly so provided, but, 
in the absence of such express provision, are 
merely restrictions upon the federal govern
ment: Boyd v. Ellis, 11-97. 
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Contempt: A person cannot be imprisoned 
in pursuance of an order of the court in an 
investigation authorized by statute, but un
usual or unheard of at common law or in the 
known and regular course of the administra
tion of the law through courts of justice: 
JEx parte Grace, 12-208. 

But the power to punish for contempt 
without the intervention of a jury is not in 
violation of due process of law: Ibid. 

Statutory provisions not in accord with 
the common law, but more nearly like the 
proceeding in chancery, by which a debtor 
may be subjected to examination as to 
whether he has property, not exempt from 
execution, liable to the satisfaction of an exe
cution against him, and may be imprisoned 
for contempt in not turning over such prop
erty to apply on such indebtedness under 
order of the court, are not in violation of the 
requirements of this section as to due pro
cess of law: Mikenberry v. Edwards, 67-619. 

Taxation: The state has the taxing power, 
and where property is taken in the valid 
exercise of that power, the owner is not de
prived of i t without due process of law: 
Allen v. Armstrong, 16-508. 

But there are indispensable prerequisites 
to the exercise of the power which cannot be 
omitted without violating the constitutional 
provision as to due process of law: Ibid. 

Therefore, held, that Rev., g 784, making 
a tax deed conclusive of the regularity of all 
prior proceedings, was unconstitutional: Mo 
Cready v. Sexton, 29-356, 390. 

Due process of law means ordinary judi
cial proceedings in court, and has no refer
ence whatever to the taxing power. Where 
property is taken in the due exercise of that 
power, it is not taken without due process of 
law: Stewart v. Board of Supervisors, 30-9. 

Therefore, held, that the constitutional 
provision was not violated by a law authoriz
ing local taxes in aid of railways: Ibid. But 
see Hanson v. Vernon, 27-28, and cases cited. 

The exercise of the taxing power in ac
cordance with the law of the state whereby 
assessments are levied upon property is not 
the taking of property without due process 
of law: xeomans v. Middle, 84-147. 

At no time, nor in any court, nor be
fore any tribunal or officer, has the tax 
payer the right to have a constitutional jury 
impaneled for the purpose of determining the 
rate of the levy of taxes or the assessable 
value of his property: Davis v. Clinton, 55-
549; Dunleith, etc., Bridge Co. v. Dubuque 
County, 55-558. 

Where an exemption from taxation is pro
vided for by the general laws of the state, 
any subsequent legislature is not thereby de
prived of the power to alter the law and re
move the exemption: Slimer v. Jacobs, 62-392. 

The rule that the owner of property shall 
not be deprived of it arbitrarily and without 
due process of law renders it illegal to en
force against such property a tax as to the 

Rights of persons accused. SEC. 10. In all criminal prosecutions, 
and in cases involving the life or liberty of an individual, the accused shall 
have a right to a speedy and public trial by an impartial jury; to be informed 
of the accusation against him; to have a copy of the same when demanded; 

assessment and levy of which the property 
owner has had no notice nor opportunity to 
be heard in pursuance of general statute or 
special provision: Gatch v. Des Moines, 63-
718. 

Property cannot be taken for the payment 
of taxes under a special assessment made 
without notice to the property owner and 
opportunity to be heard, at least where the 
assessment is made under a statute or ordi
nance providing for assessment according to 
benefits: Ti ustees of Griswold College v. Daven-
poit, 65-633. 

So held where a city council was charged 
with the duty of determining whether any 
part of the costs of constructing a sewer 
should be paid out of the general revenues 
of the city, and if so, what part, the balance 
being payable by special assessment upon 
abutting property: Ibid. 

Courts are not necessary to taxation; and 
it is generally agreed that property taken for 
non-payment of taxes is not taken without 
due process of law, if the tax payer is afforded 
an opportunity to be heard in relation to the 
tax, though it be only before the officers 
clothed wit* power to assess: Ibid. 

If there is any ground upon which a tax 
can be upheld which has been levied without 
notice to the tax payer and without an oppor
tunity to be heard, it is incumbent upon the 
party claiming its validity to show that the 
notice would have been unavailing: Auer v. 
Dubuque, 65-650. 

Want of notice of assessment and levy are 
objections which cannot be urged as against 
an action to recover costs of construction of a 
sewer under statutory provisions: Dittoe v. 
Davenport, 74-66. 

See, further, as to taxation, notes to ar t . 
1, I 18, and art. 3, \ 30. 

Eminent domain: A party cannot com
plain that his property has been taken for 
public use without due process of law when 
it has been taken for a highway by proper 
proceedings, and his claim for damages has 
been disallowed, and he has not taken the 
proper steps to have the disallowance cor
rected on appeal: Tharp v. Witham, 65-566. 

Proceed i ngs f or the assessment of damages 
for the construction of underground drains 
by one land owner through the property of 
an adjoining land owner, authorized by 20 G. 
A., ch. 188, held unconstitutional because not 
providing for an appeal from the action of 
the township trustees in case no damages a re 
awarded. The non-assessment of damages 
by such trustees cannot be regarded as due 
process of law unless there is a r ight to 
appeal to a tribunal where such assessment 
can be made by a constitutional jury: Flem
ing v. Hull, 73-598.# 

As to taking private property for public 
use, see, further, notes to § 18 of this article. 

And in general, as applicable to this sec
tion, see notes to \\ 10 and 21 of this article. 
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to be confronted "with the witnesses against him; to have compulsory process 
for his witnesses; and to have the assistance of counsel. 

Criminal prosecution: A proceeding be
fore a magistrate or court in the name of 
the city, accusing defendant of the violation 
of a city ordinance, is a criminal prosecu
tion: Davenpwt v. Bird, 34-524; Jaquith v. 
Royce, 42-400; State v. Vail, 57-103; Colum
bus City v. Cutcomp, 61-672; Crestón v. Nye, 
74-369. _ 

An inquest of lunacy is not a criminal 
proceeding and the party whose sanity is 

5uestioned has not the right to a jury trial: 
n re Bresee, 82-573. 

Speedy trial: The requirement of this 
section as to a speedy trial must be construed 
in a reasonable manner, and if the defendant 
demands a jury trial in a superior court after 
the jurors have been discharged, the case 
should be continued to the next term: Cres
tón v. Nye, 74-369. 

What is a speedy trial must depend upon 
the circumstances of the case. An adjourn
ment of a criminal case for more than three 
days will not necessarily be invalid: State 
v. Valure, 64 N. W., 280. 

Trial by jury: A defendant has the right 
to trial by jury at some stage of the proceed
ings in a criminal prosecution: Crestón v. 
Nye, 74-369. 

The right to trial by jury is not infringed 
by the provisions of ? 11 of this article, that 
a certain grade of offenses may be tried sum
marily: See notes to that section. 

See, further, as to jury trial, notes to 
preceding section. 

Waiver of trial by jury: As the defend
ant in a criminal prosecution may waive a 
statute enacted for his benefit, he may con
sent that the trial proceed with a jury of less 
than twelve jurors, and will be bound by the 
verdict rendered: State v. Kaufman, 51-
578; State v. Orossheim, 79-75. 

But defendant cannot waive a jury trial 
and consent to a trial by the court, there 
being no provision by which the court, with
out a jury, has jurisdiction to try the issues 
of fact in a criminal case: State v. Carman, 
63-130; State v. Larriyan, 66-426; State v. 
Douglass, 65 N. W., 151; not even in a prose
cution by indictment for a misdemeanor: 
State v. flicker, 65 N. W., 152. 

Bight to be confronted with •witnesses: 
Dying declarations may be received accord
ing to the rules of evidence without violating 
the provision of this section giving the 
accused the right to be confronted with 
witnesses against him: State v. Nash, 7-347, 
377. 

But this right is violated by allowing the 
introduction of a certificate of a notary pub
lic as to the fact that a bill of exchange ha3 
been protested, when such fact is material 
in establishing the guilt of the accused: 
State v. Beiclel, 26-430. 

Where a deposition has been taken on 
behalf of the prisoner and filed in court, it 

is not error to allow the prosecuting attorney 
to read the same in evidence, it not appear
ing that the prisoner sought or desired to 
withdraw it from the files before the trial of 
the case: Nash i: State, 2 G. Gr., 286. 

Depositions of witnesses, or minutes of 
evidence on preliminary examinations, are 
not admissible as against a defendant in a 
criminal prosecution: Stale v. Collins, 32-36. 

The statutory provisions as to method of 
determining the question of sanity by com
missioners are not in violation of this section: 
Black Hawk County v. Springer, 58-417. 

The admission in evidence upon a crimi
nal trial of testimony of witnesses given in a 
preliminary examination, which witnesses' 
have since died, is not in violation of the 
right to be confronted by witnesses under 
this section: State v. Fitzgerald, 63-268. 

As defendant is entitled to be confronted 
with the witnesses against him, if a witness 
for the prosecution is subpoenaed from 
another state and the costs are afterwards 
taxed to the prosecution, such witness should 
be paid by the county for the distance 
traveled outside the state as well as in it: 
Westfall v. Madison County, 62-427. 

The provision about being confronted by 
witnesses is not applicable to proceedings 
before a grand jury: State v. Smith, 74-580. 

This privilege of defendant has no ref
erence to record evidence, and in a prose
cution for bigamy record evidence of the 
first marriage of the defendant may be intro
duced: State v. Matlock, 70-229. 

And in a prosecution for the unlawful 
sale of intoxicating liquors the monthly 
statements of a pharmacist, filed in the 
county auditor's office as required by law, 
are admissible in" evidence against him: 
State v. Smith, 74-580. 

The provision in the constitution of the 
United States and in the statutes of the 
state that defendant shall not be required to 
be a witness against himself is not violated 
by introducing in evidence reports made by 
him as required by law, and properly made 
matter of record, which tend to show vio» 
lation of law on his part: Ibid. 

Waiver of privilege: The r ight to be 
confronted by the witnesses against him ia 
personal with the accused and not juris
dictional, and may be waived; so held in a 
case where, by consent of the accused, a 
written transcript of the testimony taken on 
a former trial was read to the jury in place 
of recalling the witnesses themselves: State 
v. Poison, 29-133; State ». Fooks, 65-452. 

Compulsory attendance of witness: De
fendant does not have the absolute right to 
have a witness who is in the penitentiary or 
in ja i l produced as a witness: State v. Ken
nedy,^ 20-372; nor to have a witness present 
who is beyond reach of compulsory process: 
State v. Yetzer, 66 N. W., 737. 

"When indictment necessary. SEC. 11. All offenses less than felony, 
and in which the punishment does not exceed a fine of one hundred dollars, 
or imprisonment for thirty days, shall be tried summarily before a justice 
of the peace, or other officer authorized by law, on information under oath, 
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without indictment, or the intervention of a grand jury, saving to the 
defendant the r ight of appeal; and no person shal l be held to answer for 
any higher criminal offense, unless on presentment or indictment by a grand 
jury, except in cases arising in the army or navy, or in the militia, when in 
actual service, in time of war or public danger. 

[As to indictment and the number of grand jurors, see amendment inserted as [sec. 15] 
at the end of art. ô.] 

Jurisdiction of justice of peace: "Where 
there is nothing appearing affirmatively on 
the face of the proceedings before a justice of 
the peace showing want of jurisdiction, de
fendant cannot complain that the evidence 
shows an offense which can only be prose
cuted on indictment: State v. Sipult, 17-575. 

A justice of the peace has jurisdiction 
over violations of city ordinances. The ju
risdiction of the mayor in such cases is not 
exclusive: Jaquith v. Hoy ce, 42^06. 

When a defendant is tried before a justice 
for an offense of which the justice has not 
jurisdiction the district court does not ac
quire jurisdiction on appeal from the judg
ment of the justice: ¿¡taie v. Carpenter, 23-
606. 

The provisions allowing a trial in a sum
mary manner before a justice of the peace or 
other officer, in cases here specified, is not in 
violation of the right of trial by jury guaran
tied in \ 9, and in art. 2 of the ordinance of 
1787. The right to one jury trial is all that is 
guarantied, and that is preserved by allow
ing an appeal to the district court, where the 
cause is to be tried anew by a jury: Zelle v. 
McIIenry, 51-572; State v. Beneke, 9-203. 

The corresponding section of the Const. 
of 1846, held prospective, and applicable not 
only to offenses cognizable by justices of the 
peace at the time of its adoption, but also to 
those which should thereafter be made so 
cognizable: Bryan v. Stale, 4-349. 

Extent of punishment in justices' 
courts: Where an ordinance provided that, 
in case of non-payment of a fine, defendant 
should be imprisoned for a period of time 
longer than that authorized by the constitu
tion for imprisonment on conviction in an 
inferior court, held, that the ordinance was 
not void, but that it might be enforced up to 
the limit of the punishment allowed: Keokuk 
v. Bressell, 47-597. 

The provision of statute authorizing the 
imposition of a fine of one hundred dollars, 
and the imprisonment of defendant until the 
fine and costs are paid, does not make the 
case one which is beyond the jurisdiction of 
the justice, although the length of impris
onment for non-payment of fine and costs 
may extend beyond thirty days. The impris
onment for non-payment of fine and costs is 
not a punishment for the crime, but a method 
of enforcing payment: Albertson v. Kriech-
baum, 65-11. 

The provision that only offenses which 
are punishable by fine not exceeding one 
hundred dollars, or imprisonment not to 
exceed thirty days, are within the jurisdic
tion of a justice, is not violated by allowing 
different offenses of the same kind by the 
same person to be joined in one information 
before a justice of the peace, although the 
aggregate of the fines imposed under such 

information may exceed one hundred dol
lars: Jackson v. Boyd, 53-536. 

Right of appeal: If defendant gives 
proper notice of appeal there is nothing 
which the justice can do which will deprive 
the party of his right to such appeal, and 
therefore the justice cannot be liable in dam
ages for refusing an appeal, or committing 
the party without appeal, whatever may be 
his motives: Anderson v. Park, 57-69. 

There is no provision for a review of 
errors of law only, in a criminal case tried 
before a justice of the peace. The provis
ions as to writs of error in civil cases are not 
applicable in criminal prosecutions: Part 
of Lot, etc., v. State, 1-507; State v. Flinn, 51-
133. 

The provisions of Rev., § 5094 (not now 
in force), giving the state as well as defend
ant the right of appeal from the judgment 
of a justice of the peace in a criminal trial, 
held not in conflict with the provision saving 
to defendant the right of trial by jury on 
appeal from a justice of the peace in a crim
inal case: State v. Tait, 22-140. 

But these provisions were held to be 
unconstitutional as being in conflict with the 
following section, providing that " no person 
shall, after acquittal, be tried for the same 
offense:" Slate v. Van Horton, 26-402. 

Unauthorized indictment: An indict
ment for an offense, the punishment for 
which does not exceed a fine of one hundred 
dollars or imprisonment for thirty days, is 
not authorized, and all proceedings there
under are unauthorized and void. So held 
in case of an indictment for illegal sale of 
intoxicating liquors: Walters v. State, 5-507; 
State v. Kœhler, 6-398; State v. Shawbcck, 7-
322. 

Conviction of lesser offense: Where 
defendant is indicted for an indictable 
offense, but is found guilty of a lower degree 
thereof, or of an offense necessarily included 
in the offense for which he is indicted, he 
may be convicted and punished for such 
lower offense, although exclusive jurisdic
tion thereof is given to a justice: State v. 
Sliepard, 10-126; State v. Jarvis, 21-44; Orton 
v. State, 4 G. Gr., 140. 

So, under an indictment for larceny, 
charging the value of the goods stolen to be 
more than twenty dollars, the district court 
has jurisdiction to try defendant and sen
tence him, if found guilty, although the jury 
find the value of the goods to be less than 
that amount: State v. Stinyley, 10-488. 

And the question whether the offense is 
triable as a misdemeanor or a felony is to be 
determined by the value of the property 
alleged in the indictment or information, 
and not by the value ascertained by the ver
dict of the jury: State v. Church, 8-252. 

Indictable offenses: The provisions of 
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this section that offenses of a certain grade 
shall be prosecuted only on indictment by a 
grand jury does not limit the power of the 
legislature to prescribe the form and con
stituent elements of an indictment, and au
thorize one as good and sufficient which 
would not be so at common law: State v. 
Bevans, 37-178. 

The number of the grand jury is left to 
legislative regulation: State v. Ostrander, 18-
435. 

The provision of the federal constitution, 

Twice tried; bail. SEC. 12. No person shall, after acquittal, be tried 
for the same offense. All persons shall, before conviction, be bailable by 
sufficient sureties, except for capital offenses, where the proof is evident, or 
the presumption great. 

that no person shall be held to answer for an 
infamous crime except upon indictment, is 
applicable alone to the exercise of power by 
the federal government, and is not a restric
tion upon the legislative authority of the 
state: State v. Wells, 40-662. 

Offense committed before adoption of 
constitution: The provisions of this section 
held inapplicable, under art. 12, \ 3, to an of
fense which was committed prior to the adop
tion of the constitution: State v. Axt, 6-511. 

Wha t constitutes jeopardy; dismissal of 
prosecution: A dismissal of the proceedings, 
either by the court or by the district attor
ney, after the trial has commenced, unless 
in the cases authorized by statute, will oper
ate as an acquittal: State v. Callendine, 8-288, 

The fact that material witnesses for the 
prosecution cannot be called because their 
names are not indorsed on the indictment 
will not be such a peremptory or controlling 
cause as to justify the court in dismissing the 
case: Ibid. 

But where, in an indictment for burglary, 
the defendant is also charged with assault 
with intent to commit murder, merely for the 
purpose of bringing the case within the ag
gravated punishment provided by statute, 
the charge of such assault may be dismissed 
after defendant has entered a plea of former 
acquittal of such assault: State v. Struble, Ti
l l . 

Continuance: "Where the names of the 
witnesses for prosecution have not been in
dorsed on the indictment defendant may be 
required to consent to their introduction un
der statutory provisions, notwithstanding 
the defect, or consent to a continuance; but 
he has no right to ask a verdict nor insist on 
the procedure as a former jeopardy when . ^ . . _ ,v*pc -
Slate v. Falconer, 70-416. 
again put on trial: State v. Parker, 66-586: 

Discharge of jury: The fact that in the 
exercise of sound discretion the jury is dis
charged for failure to agree does not entitle 
defendant to be released as having been once 
in jeopardy: State v. Vanghan, 29-286. 

Where, after all the evidence had been in
troduced, the judge, on receipt of a telegram 
announcing the sickness of his wife, ad
journed court for a few days to go home; and 
subsequently, by telegram, adjourned court 
over the term, held, that there was sufficient 
cause to warrant the adjournment, and that 
defendant could not, on a subsequent trial, 
plead previous jeopardy: State v. Taiman, 
59-471. 

Defective verdict: Although defendant 
is put upon trial on a good indictment, yet if 
the verdict is so defective that no judg
ment can be rendered upon it, it may be set 
aside and defendant again put on trial. The 
defective verdict will not amount to an 
acquittal: State v. liedman, 17-329; State v. 
Arthur, 21-322. 

Verdict set aside: After conviction 

which is set aside on motion nominally in 
arrest of judgment but in fact upon a stat
utory ground for new trial such as that the 
verdict is contrary to the evidence, defend
ant is not entitled to discharge on the ground 
of having once been put in jeopardy: State 
v. Bowman, 62 N. W., 759. 

Punitive damages, when awarded for a 
criminal act, do not constitute a punishment 
in such sense that one who should also be 
criminally punished for the same act would 
be twice put in jeopard y for the same oifense: 
Hendrickson v. Kingsbury, 21-379: Mauser v. 
Griffith, 71 N. W., 223. 

Mew trial on appeal from justice's court: 
A defendant, acquitted before a justice of 
the peace in a prosecution for a crime over 
which the justice has jurisdiction, cannot be 
again tried upon an appeal to the district 
court, taken by the state, even though the 
statute may so authorize. (See Rev., $ 5094, 
since repealed): State v. Van Horton, 26-402. 

Offense against state and city: An ordi
nance of a city punishing an act which is 
punishable under the laws of the state is not, 
on that account, void. The act may be 
punished under both without violating any 
constitutional principle: Bloomjleld v. Trim
ble, 54-399. 

Fraudulent acquittal or conviction: 
Where the former conviction or acquittal 
was procured by the defendant by collusion 
or fraud, it may be treated by the state as 
a nullity and disregarded, and a new prose
cution commenced: State v. Oreen, 16-239. 

In such case the burden of proof is on the 
state to establish the fraud: State v. Max
well, 51-314. 

Conviction of lower degree: Where a 
defendant has been convicted of a lower de
gree of the offense than that for which he 
was indicted and put upon trial, such con
viction operates as an acquittal of the degree 
for which he was tried, and if he appeal and 
secure a reversal, he cannot be again tried 
for any higher offense, or higher degree of 
the offense, than that of which he was con
victed: State v. Tweedy, 11-350; State v. 
demons, 51-274. 

Nor will the fact that defendant, being 
put on trial a second time for the higher de
gree or higher crime, is again found guilty 

' of only the lower degree or lower crime of 
which he was previously convicted, render 
the error in improperly putting him on tr ial 
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a second time error without prejudice: State 
v. Tweedy, 11-350. 

Second trial for higher crime: A con
viction or acquittal of a minor offense will 
not bar prosecution for a greater one, or for 
a higher degree of the same offense, except 
that an acquittal of manslaughter will bar 
an indictment for murder. Therefore, held, 
that a conviction for assault and battery 
would not bar a prosecution for assault with 
intent to do great bodily injury: State v. 
Foster, 33-525. 

A former conviction or acquittal of the 
crime of petit larceny will bar a subsequent 
prosecution for larceny from the person, al
though the first offense is a misdemeanor 
triable before a justice of the peace, and the 
other is a felony: State v. Gleascm, 56-203. 

Where same act constitutes two crimes: 
A previous prosecution for an act as consti
tuting one crime will not bar a subsequent 
prosecution for a greater crime committed 
in the same act. For instance, a prosecution 
for assault will not bar a subsequent pros
ecution for a riot committed in the same 
transaction: Scott v. United States, Mor., 
142. 

Proof of the commission of an assault upon 
one person will not sustain an indictment for 
assault upon two; therefore, under a subse
quent indictment for assault and battery upon 
one of the persons named, defendant could 
not show, under a plea of former conviction 
or acquittal, a judgment under an indictment 
for assault upon two. But under an indict
ment for an assault by two, either one may 
be acquitted either on a joint or on a sepa
rate indictment: State v. McCKntock, 8-203. 

Where the same essential element is in
cluded in two or more crimes, as, for instance, 
larceny in the crimes of larceny from a 
dwelling-house in the night-time, and rob-

Habeas corpus. SEC. 13. The writ of habeas corpus shall not be sus
pended or refused when application is made as required by law, unless, in 
case of rebellion or invasion, the public safety may require it. 

bery, a previous conviction or acquittal for 
one of such crimes will bar a subsequent 
prosecution for the other. In the prosecu
tion for the one crime the defendant might 
be convicted of the included crime: State v. 
Mikesell, 70-176. 

Where defendant was tried and acquitted 
upon an indictment for uttering and publish
ing as true a certain false and forged note 
and chattel mortgage, held, that he could 
not be subsequently prosecuted upon an in
dictment for obtaining property under false 
pretenses in exchange for such note and 
mortgage, when the transactions relied on 
in both indictments were the same: State v. 
Stone, 75-215. 

Where a statute as to the punishment of 
the crime of nuisance in maintaining a place 
for the sale of intoxicating liquors was 
amended, and it was provided that the former 
law should remain in effect as to offenses 
already committed, held, that the prosecu
tion of the offense under an indictment 
charging its commission during a time pre
vious to the amendment of the statute wa8 
not barred by an acquittal under an indict
ment charging the commission of the same 
offense during a time subsequent to the 
amendment of the statute: State v. Webber, 
76-686. 

Bight to Bail: Where a bail bond recited 
that defendant was charged with "feloni
ously killing two persons," held that, as the 
offense was not necessarily punishable with 
death, bail might be allowed, and the bond 
was not void: State v. Klinyrnan, 14-404. 

This section applies to U 4177, 4178 of 
Code of '73; and a party charged with murder 
in the second degree is entitled to bail not
withstanding the language there used: State 
v. Hufford, 23-579. 

Military restraint: A return by respond
ent that he is a military officer of the United 
States holding the person restrained for the 
crime of desertion, awaiting trial by court-
martial, is sufficient, and the prisoner will 
be remanded: Ex parte Anderson, 16-595. 

A soldier while on furlough is not within 
the jurisdiction of the military authorities, 

and may be arrested by civil authority with
out conflict: Ex parte McBoberts, 16-600. 

Appeal: The right of appeal in such pro
ceedings exists only as provided by law; and 
held, under Revision, an appeal did not lie 
from an order by a judge of the supreme 
court: In re Curley, 34-184. (But this r ight 
is now given by the Code.) 

Military. SEC. 14. The military shall be subordinate to the civil 
power. No standing army shall be kept up by the state in time of peace; 
and in time of war no appropriation for a standing army shall be for a 
longer time than two years. 

Quartering soldiers. SEC. 15. No soldier shall, in time of peace, be 
quartered in any house without the consent of the owner, nor in time of 
war except in the manner prescribed by law. 

Treason. SEC. 16. Treason against the state shall consist only in 
levying war against it, adhering to its enemies, or giving them aid and 
comfort. No person shall be convicted of treason, unless on the evidence 
of two witnesses to the same overt act, or confession in open court. 

Sail; punishments. SEC. 17. Excessive bail shall not be required; 
excessive fines shall not be imposed, and cruel and unusual punishment 
shall not be inflicted. 
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Rev., \ 3276, making officers of municipal 
corporations personally liable for failure to 
levy tax to pay off judgments, etc., held not 
to impose an unusual fine nor an excessive 
punishment upon such officers: Porter v. 
Thomson, 22-391. 

Penalties provided in particular cases by 
statute, held, not excessive within the pro
visions of this section: Martin v. Blattner, 

Eminent domain. SEC. 18. Private property shall not be taken for 
public use without just compensation first being made, or secured to be made, 
to the owner thereof, as soon as the damages shall be assessed by a jury, 
who shall not take into consideration any advantages that may result to 
said owner on account of the improvement for which it is taken. 

68-286; Burlington, C. B. & N. R. Co. v. Bey, 
82-312. 

A statute fixing a severe penalty for a 
crime which may be trivial or otherwise 
according to circumstances, is not unconsti
tutional: State v. Teeters, 66 N. W., 754. 

Bail required in a certain case, held not 
excessive: State v. Wells, 46-662. 

Eminent domain: Power to take private 
property for public use is one of the sovereign 
powers of the state. It is a necessary attri
bute of sovereignty in the state, rather than 
any reserved right in the grant of property 
to the citizen: Noll v. Dubuque, B. & M. B. 
B. Co., 32-66. 

I t is within the power of the general 
assembly to make the same property sub
servient to different public uses, or even to 
take from one public use and devote it to 
another. Therefore, held, that it was not un
constitutional to provide by statute for the 
laying out of streets across railroad depot 
grounds: Chicago, M. & St. P. B. Co. v. Stark
weather, 66 N. W.j 87. 

But this doctrine is subject to the modifi
cation that the power to take the property 
for the second public use when such an 
appropriation would supersede or defeat the 
first one must be given expressly or by neces
sary implication. Ibid. 

Statutes delegating the right of eminent 
domain to corporations are in derogation of 
common right and are not to be extended by 
implication but are to be strictly construed. 
Crestón Waterworks Co. v.McGrath, 89-502. 

Public use: This section prohibits, by im
plication, the taking of private property for 
anything but a public use. The question as 
to when public exigencies demand the exer
cise of the power is solely a question for the 
legislature, upon whose determination the 
courts cannot sit in judgment; but the ques
tion as to what is such a public use as to 
justify the exercise of the power is for the 
courts. However, if a public use be declared 
by the legislature, the courts will hold such 
use public, unless it manifestly appears from 
the provisions of the act that it can have no 
tendency to advance or promote such public 
use: Bankliead v. Brown, 25-540. 

Therefore, lield, that 11 G. A., ch. 127, au
thorizing the taking of private property for 
the establishment of a private road, was un
constitutional: Ibid. 

But a provision for condemnation of right 
of way for a public highway or railway to 
mineral land, the right of way thus con
demned to be public, is not unconstitutional 
as taking private property for private use: 
Phillips v. Watson, 63-28. 

Private property cannot be properly taken 
for a private way. Therefore, held, that 
where the sole purpose of a road which was 
attempted to be laid out as a public highway 
was to give more convenient outlet to the 
Owner of a tract of land, who already had an 

outlet by public highway, the taking of a 
right of way over the lands of another for such 
purpose was unconstitutional: Bicharás v. 
Wolf, 82-358. 

The act of 20 G. A.,ch. 188, authorizing 
proceedings by which land owners might 
acquire the right, upon payment of the 
damages assessed, to lay underground drains 
through the property of an adjoining land 
owner in other cases than those where by 
reason of the wet or swampy condition of the 
land the public health requires it, held un
constitutional as providing for the taking of 
private property for other than public use; 
Fleming v. Hull, 73-598. 

The taking of private property by a rail
road company for a right of way is the exer
cise of a public right, and the duty imposed 
by the state in such case of providing cross
ings for the owner whose land is taken is a 
public duty, with reference to which the 
board of railroad commissioners has jurisdic
tion: State v. Mason City & Ft. D. B. Co., 85-
516. 

What constitutes a taking; security: 
The object of the provision of this section re
quiring security for compensation is to pro
tect and compensate the owner in case his 
land is entered upon pending proceedings for 
an assessment of its value, and if, after final 
determination thereof and before payment 
of the damages assessed, the occupancy of the 
land is abandoned, the owner's title and right 
of possession can be extinguished only by the 
payment of the damages assessed. Although 
entry is permitted at once upon security be
ing given, such right of possession is but 
temporary and permissive until the compen
sation finally determined is paid. In case of 
failure to perform the obligation and pay 
such compensation, no right is acquired by 
the giving of security; and if the security 
given becomes unavailing to the land owner 
by way of compensation when the damages 
are finally assessed, possession can be retaken 
by him unless such compensation is paid: 
White v. Wabash, St. L. & P. B. Co., 64-281. 

Assessment by jury: An assessment of 
the damages by a jury of three persons ap
pointed as provided by Rev. \ 1065, held an 
assessment by jury as required by the provis
ions of this section: Bes Moines v. Layman, 
21-153. But see, contra, Sigafoos v. Talbot, 
25-214. 

A party cannot be deprived of his property 
without provision for a judicial proceediaff 
either originally or by appeal: Baqatz v. X/u-
buque, 4-343. 
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Benefits: Under this section benefits to 
accrue to the property from the proposed im
provement are not to be estimated: Deaton v. 
Polk County, 9-594; Israel v. Jewett, 29-475. 

Benefits to result from the construction of 
the improvement as well as from the use 
thereof are to be excluded: Frederick v. 
Shane, 32-254; Bland v. Ilixenbaugh, 39-532. 

Therefore, in an action for damages for 
breach of warranty by reason of the existence 
of a right of way upon land conveyed, the ad
vantages resulting from the construction of a 
railway upon such right of way cannot be 
taken into account: Koestenbader v. Peirce, 
41-204. 

Advantages to the land resulting from its 
better drainage will not be taken into ac
count in estimating the deterioration in value 
by reason of the taking of a portion thereof 
for the right of way of a railroad: Britton v. 
Bes Moines O. & S. B. Co., 59-540. 

The statutory provisions allowing damages 
to one whose property is injured by reason of 
change of grade in an adjoining street, do 
not relate to the taking of private property 
for public use, and the benefits resulting to 
the property from such change may be taken 
into account: Stewart v. Council Bluffs, 84-61. 

Taxation; not taking- private property 
for public use: Legitimate taxation is not 
the taking of private property for public use 
without compensation within the constitu
tional provision. The protection afforded 
the citizen by the government is the just 
compensation required: Morford v. Unger, 
8-82. 

There are limits beyond which the legis
lative discretion cannot go in subjecting 
property to taxation; and while the judiciary 
will not interpose in every case of injustice 
or of oppression, yet this power may be so 
unreasonably and unjustly exercised as to 
amount to the taking of private property for 
public use without compensation: Ibid. 

Taxation of agricultural lands, etc., for 
municipal purposes: An unreasonable ex
tension of the limits of an incorporated city, 
by which land needed only for agricultural 
purposes is brought within the city limits 
and subjected to municipal taxation, without 
deriving any advantage from municipal con
trol, is unconstitutional under this section, 
even though it is provided that it shall be 
assessed only at iis value for agricultural 
purposes: Ibid.; Langworihy v. Dubuque, 16-
271,- and see Taylor v. Waverly, 63 N. W., 347. 

But where property included within an 
extension of the city limits was situated 
within three hundred feet of the old limits, 
and used for pork house, etc., and the streets 
of the city were laid out and worked to and 
beyond the property, and the surrounding 
property was laid out into lots and blocks, 
held, that the proceeding by which it was 
brought within the city limits was not un
constitutional: Butler v. Muscatine, 11-433. 

The doctrine of Morford v. linger, supra, 
with reference to the extension of city limits, 
is also applicable to lands used for agricul
tural purposes within the corporate limits as 
originally laid out: Buell v. Ball, 20-282; 
Deeds v. Sanborn, 22-214. 

Where a tract of land within the extended 

limits of the city lay near one of the principal 
streets, and was so surrounded as to receive 
current benefits from the expenditures made 
by the city as well as permanent increase in 
value, held, that it was liable to municipal 
taxation: CHare v. Dubuque, 22-144; and 
see Perkins v. Burlington, 77-553. 

Lands included within an extension of 
the city limits, but used exclusively for 
agricultural purposes, and not affected by 
the current expenditures of the city, nor 
being enhanced in value by being within the 
corporate limits, held not subject to munic
ipal taxation: Deiman v. Fort Madison, 30-
542. 

But property which is held for the oppor
tunity of bringing it into the market as city 
lots is not entitled to exemption. So, if land 
within the city limits is used for the purpose 
of dwellings or business, it cannot ordinarily 
be claimed to be exempt from taxation, even 
though the city fails to open or improve the 
streets leading thereto: Durant v. Kaufman, 
34-194. 

Municipal taxes from which farm property 
within the corporate limits is exempt are 
those levied exclusively for municipal pur
poses, such as to support the police, lights, 
water, sewerage, fire department, local gov
ernment, etc. ; but such property is not ex
empt from taxes voted by the city in aid of 
a railway, which might be levied as effect
ually upon property not included within the 
city: (Sears v. Iowa Midland R. Co., 39-417. 

A tract of one hundred acres within city 
limits, used only for farming purposes and 
having no houses thereon, but against which 
streets abut, and adjoining an addition laid 
out in lots and partially improved, held sub
ject to city taxes: Brooks v. Polk County. 
52-460. 

The fact that land included within the 
city limits is'used for agricultural purposes 
will not render the taxation thereof illegal, 
it not being shown that it is used exclusively 
for such purposes, nor that it does not derive 
such benefit from the expenditure of munic
ipal taxes that it is properly subject to such 
taxation: Tubbesing v. Burlington, 68-691. 

The doctrine under which agricultural 
land included within city limits is exempt 
from municipal taxation is not applicable to 
railway property under the statutory pro
visions for the taxation thereof: Illinois 
Cent. B. Co. v. Hamilton County, 73-313. 

For other cases where facts were consid
ered as determining whether the property 
was properly subject to municipal taxation 
or not, see Fidton v. Davenport, 17-404; Da-vis 
v. Dubuque, 20-458; Hershey v. Muscatine, 22-
184; Deeds v. Sanborn, 26-419; Burlington & 
M. B. Co. v. Spearman, 12-112. 

Cities should not be allowed, against the 
will of property owners, to include within 
their limits lands which are not needed for 
city purposes, and are not benefited by being 
within the corporation, for the purpose of 
deriving revenues therefrom: Evans v. 
Council Bluffs, 65-238. 

Such land should be allowed to be severed 
from the city upon proper proceedings being 
taken, and upon such severance should not 
be held liable for indebtedness of the city 
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incurred during its attachment to the city: 
Ibid. 

Moneys and credits of non-resident: 
The statutory provision subjecting to tax
ation in this state moneys and credits belong
ing to a non-resident, but under the control 
and management of an agent in the state, 
held not in conflict with the provisions of 
this section, as providing for the taking of 
private property for public use without com
pensation: Hutchinson v. Board of Equal
ization, 66-35. 

Compensation: While the right to take 
private property for public use is conditioned 
upon compensation, the taxing power is not 
thus limited: Stewart v. Board of Supervis
ors, 30-9. 

A special participation in the benefits of 
a particular tax on the part of the tax payer 
has nothing to do with the right to impose 
the tax. The identical revenue collected by 
the special tax may be used for purposes 
from which the tax payers of whom it was 
received derive no benefit: Warren v. Henly, 
31-31. 

Not subject to judicial control: The tax
ing power being one of the sovereign pow
ers vested in the general assembly by the 
people, and not being limited either ex
pressly or by implication, the judicial power 
possesses no authority to limit it: Ibid. 

Tax in aid of railroad: The imposition 
of a tax to aid in the construction of a rail
road is an exercise of the taxing power for a 
public purpose though it be for a private 
profit, and statutory provisions authorizing 
such taxation held not unconstitutional: 
Stewart v. Board of Supervisors, 30-9; Mc
Gregor <& S. C. B. Co. v. Birdsall, 30-255: 
Bonnifield v. Bidwell, 32-149; Benwick v. Dav
enport & N. W. B. Co., 47-511; Snell v. Leon
ard, 55-553; Chicago, M. & St. P. B. Co. v. 
Shea, 67-728. 

Under a former statute, with similar pro
visions, such taxation was held to be illegal: 
Hanson v. Vernon, 27-28; King v. Wilson, 1 
Dillon, 555. 

Just compensation: The provision as to 
" just compensation " means that the person 
whose property is taken for public use shall 
have a fair equivalent in money for the injury 
done him by such taking. This compensa
tion should be precisely commensurate with 
the injury sustained from the taking of the 
property: Safer v. Burlington, etc., Plank 
Road Co., 1-386; Henry v. Dubuque & P. B. 
Co., 2-288. 

It is only when the damage's are properly 
assessed that they are to be paid or secured. 
The compensation must be ascertained in 
the mode prescribed by law: McCrory v. 
Griswold, 7-248. 

A payment of the damages assessed is a 
condition precedent to the right to enter 
upon and take the land under the right of 
way act, and if the property is taken before 
such compensation is made, the owner may 
proceed as against a trespasser: Henry v. Du
buque & P. B. Co., 10-540; Daniels v. Chicago 
&. N. W. B.Co., 35-129. 

The provision allowing the taking of prop
erty pending an appeal in the condemnation 
proceeding is not unconstitutional: Peterson 
v. Ferreby, 30-327. 

If no damages are claimed, or if the ap
praisers appointed in the manner prescribed 
by law ascertain that the claimant is entitled 
to no damages, and no appeal is taken from 
their decision, the property owner cannot 
enjoin the condemnation of his property on 
the ground that compensation has not been 
made: Connolly v. Criswold, 7-416; Dunlap v. 
Pidley, 28-469'; Abbott v. Board of Supervis
ors, 36-354; Tharp v. Witham, 65-566. 

And if his claim is rejected as not filed in 
proper time, he cannot resist the opening of 
the highway on the ground that he has not 
had just compensation. Dunlap v. Pulley, 28-
469; Abbott v. Board of Supervisors, 36-354. 

Compensation for property taken for pub
lic purposes is guarantied by this section of 
the constitution only where the usual and 
ordinary forms and remedies provided by law 
are adopted by the person desiring to obtain 
such compensation, and if he fails to avail 
himself of such remedies he cannot be per
mitted to complain. So held where a land 
owner whose property was taken for a public 
highway, and whose claim for damages was 
disallowed by the board of supervisors, failed 
to appeal from such action: Tharp v. Witham, 
65-566. 

Public highways: There is no doubt of 
the power of the legislature to provide for 
the condemnation of right of way for public 
highways upon notice by publication in news
papers or posted notices. The proceeding 
is in the nature of a proceeding in rem in 
which the court acquires jurisdiction of the 
property which is the subject of the adjudi
cation: Wilson v. Hathaway, 42-173. 

When the location of a road over a party's 
land is changed, he should be allowed com
pensation for the additional damage caused 
by the change and no more: Israel v. Jewett, 
29-475. 

Vacation of highway: Where a person 
has only the right to the use of a highway 
which pertains to the general public, he 
cannot maintain an action for damages by 
reason of its vacation. Such proceeding is 
not the taking of private property within 
the constitutional provision: Ellsworth v. 
Chickasaw County, 40-571; Brady v. Shinkle, 
40-576. 

Streets: The use of land for a street is a 
public purpose for which it may be taken 
upon rendering compensation, and the court 
will not review the decision of the city au
thorities holding that the public interests re
quire a street to be established: Cherokee v. 
Sioux City & I. F. Toimi Lot, etc., Co., 52-279. 

Use of streets by railway: The legisla
ture may authorize the use of the streets of 
a city by a railway company for the construc
tion and operation of its road without com
pensation being made to the city or to ad
joining property owners. But the city may 
have property acquired for other authorized 
purposes which could not be so taken with
out compensation being made: Clinton v. 
Cedar Bapids & M. B. B. Co., 24-455. 

The statutory provision authorizing a city 
to grant to railroads right of way through 
its streets upon condition that compensation 
for damages be paid to abutting property 
owners is twofold in its objects: first, to se
cure to the city control over its streets; and 



CONSTITUTION OF IOWA. 75 

secondly, to secure to property owners com
pensation for damages. And in a particular 
case, held, that although the first object could 
not be accomplished, owing to prior rights 
having been conferred by another railroad 
upon the company in question, nevertheless, 
the second object being a proper one, the 
statute would be upheld as constitutional: 
Brady v. Des Moines & Ft. D. B. Co., 57-393. 

Improvement of streets: Levying a tax 
upon property abutting upon a street to pave 
such street is not an exercise of the right of 
eminent domain, but of the power of taxation: 
Warren v. Henly, 31-31. 

The compensation provided by statute for 
damages resulting from changing the grade 
of a street is not intended as compensation 
for the taking of private property for public 
use, and the constitutional provision as to 
compensation has no application: Meyer v. 
Burlington, 52-560. 

Eight of way for railways: When a right 
of way is, by statute, taken for the use of a 
railway company, it is in contemplation of law 
taken by the state for public use and not 
simply for the private use of the company in 
whose behalf it is taken, although the com
pensation be paid by the company. The ease
ment thus acquired is in the nature of a grant 
from the state to the company for the uses 
and purposes fixed by law, and when the 
company fails to carry out the purposes of the 
grant the state may transfer the easement to 
another company upon compensation being 
made to the former company: Noll v. Du
buque, B. & M. B. B. Co., 32-6G. 

Destruction of buildings to stop fires: An 
ordinance of a municipal corporation author-

Impr isonment for debt. SEC. 19. No person shall be imprisoned for 
debt in any civil action, on mesne or final process, unless in case of fraud; 
and no person shall be imprisoned for a military fine in time of peace. 

izing the destruction of buildings to stop the 
spread of fire is not an exercise of the power 
of eminent domain, but a regulation of the 
right which individuals possess to destroy 
private property in cases of inevitable neces
sity: Field v. Des Moitiés, 39-575. 

A city cannot exercise the right of eminent 
domain except when that power is expressly 
given: Ibid. 

Mill-dams: The statute allowing the tak
ing of private property for the purpose of 
erecting mill-dams is constitutional: Burn-
ham v. Thompson, 35-421. 

Prohibitory liquor law: The legislature 
being the supreme judge and guardian of the 
public health, safety, happiness and morals, 
may, if the traffic in certain property is 
deemed detrimental or dangerous to these 
public interests, prohibit it, and declare that 
property illicitly held, kept, or used, shall be 
forfeited and destroyed, and such a provision 
is not one authorizing the taking of private 
property for public use: Santo v. State, 2-165, 
216. 

The provision making the judgment for 
the wrongful sale of intoxicating liquor a 
lien upon the property in which the business 
is carried on is not the taking thereof for 
public use. Polk County v. Hierb, 37-361. 

The present statute prohibiting the sale 
of intoxicating liquors cannot be said to un
lawfully deprive the owner of such property 
of his property without compensation, at 
least unless it be made to appear that such 
property was owned by such party prior to 
the enactment of the prohibitory statute of 
1855: McLane v. Leicht, 69-401. 

The statutory provision for imprisonment 
of debtor for contempt in refusing to turn 
over property, etc., is not in conflict with 
this section: Ex parte Grace, 12-208. (But 
such provision is in conflict with \ 10 of this 
article. See same case in notes to that 
section.) 

The provision by which one convicted of 

illegal selling of intoxicating liquors may 
be imprisoned to enforce payment of a fine 
imposed and costs of the prosecution is not 
unconstitutional under this section. The 
costs in such case are not a debt but a 
penalty even though they go to the officers 
of the court and others: Boyer v. Kinnick, 
90-74. 

Petition. SEC. 20. The people have the right freely to assemble 
together to counsel for the common good; to make known their opinions to 
their representatives, and to petition for a redress of grievances. 

Attainder; e x post facto law; obligation of contract. SEC. 21. No 
bill of attainder, ex post facto law, or law impairing the obligation of con
tracts, shall ever be passed. 

nal law, and a statute which does not make 
an act already done a crime, although it sub
jects the person guilty thereof to liability, 
cannot be ex post facto: Polk County v. Hierb, 
37-361. 

A change in the law by which petit lar
ceny was made cognizable only before a 
justice of the peace and not upon indict
ment, held not to affect the statute as to the 
punishment of larceny so as to prevent pun
ishment, under the statute, of grand larceny 
committed prior to the taking effect of the 
change: State v. Church, 8-252. 

Ex P O S T FACTO LAWS. 

Defined: An ex post facto law is one 
which makes acts innocent when done crim
inal, or if criminal when done aggravates 
the crime, increases the punishment or re
duces the measure of proof. The term ap
plies only to criminal laws. Retrospective 
or retroactive laws are not in conflict with 
the constitution of the United States or this 
constitution, except when they interfere 
with vested rights: State ex rel. v. Squires, 
26-340. 

An ex post facto law is a retroactive crimi-
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Where the elements of the crime are not 
affected by change in the statute, but only 
the amount of punishment, it is not necessary 
that the indictment show whether the crime 
was committed before or after such change: 
State v. Beylets, 74-499. 

Retroactive laws: A constitutional pro
vision is not to be given a retrospective 
operation unless the words employed show a 
clear intention that it shall have that effect: 
Burlington Ferry Co. v. Davis, 48-133. 

Retrospective laws, as distinguished from 
ex post facto laws, are not necessarily uncon
stitutional: Iowa B. Land Co. v. Soper, 39-
112, 117. 

Legislation operating retrospectively, to 
render binding and effective contracts before 
invalid, is not in conflict with the constitu
tion. It does not impair the obligation of 
contracts, nor, as between the parties thereto, 
disturb vested rights: Tilton v. Swi/i, 40-78. 

Legalizing acts: In order to a rightful 
exercise of the legislative power to cure a 
defective proceeding, the legislature must 
have possessed the power to authorize the 
result by a prior legislative enactment; but 
it is not necessary that it might have ac
complished the result in the precise manner 
adopted to cure the defect; nor is the power 
of the legislature to cure defective proceed
ings limited by the fact that but for such 
curative act the defective proceeding would 
be wholly invalid or inoperative: State ex rel. 
v. Squires, 26-340. 

The power of the legislature to cure de
fective or irregular proceedings is not limited 
by the fact that but for such curative act the 
proceedings would be wholly inoperative; and 
held, that where the legislature has the 
power to authorize by general law the levy 
and collection of special taxes by municipal 
corporations without limitation as to rate, 
the legislature may rightfully legalize levies 
made in excess of lawful authority: Iowa 
B. Land Co. v. Sopcr, 39-112. 

As the legislature might provide by law 
that a conveyance should impart constructive 
notice without acknowledgment, so it may 
by a curative act provide that defective 
acknowledgments to instruments, which 
have been duly recorded, shall be legal and 
valid, notwithstanding such defects; but such 
curative acts cannot affect rights of third 
parties which have vested before their pas
sage: Brinton v. Seevers, 12-389; Newman v. 
Samuels, 17-528; Ferguson v. Williams, 58-
717. 

But held that such acts legalizing convey
ances defectively acknowledged were appli
cable only to conveyances which, without 
acknowledgment, would have been valid, 
but not to instruments (as, for instance, deeds 
of married women under the law as it then 
stood) which, unless acknowledged in the 
manner required, were void: Heaton v. 
Fryberger, 38-185. 

A retrospecive law authorizing an act, or 
curing defects in a proceeding which the 
legislature might have previously author
ized, is not unconstitutional: McMillen v. 
County Judge, 6-391: Huff v. Cook, 44-639. 

Therefore an act legalizing the establish
ment of a county road is not unconstitu
tional: Bennett v. Fisher, 26-497. 

A valid curative act cannot be passed 
where the act to be cured is prohibited by 
the constitution: Mosher v. Independent 
School List., 44-122. 

While retrospective legislation may be 
proper under some circumstances, held, that 
a retrospective statute validating a deed by 
the chairman and clerk of the board of sup
ervisors of a county, conveying to a railroad 
company certain swamp land belonging to 
the county, together with a cash indemnity 
to which the county was entitled from the 
United States, such cash indemnity not being 
included in the original contract of sale of 
said swamp land to the railroad company 
which the electors had approved as required 
by law, was invalid: Palmer v. Howard 
County, 45-61. 

A law which purports to legalize an act 
of a municipal corporation which it had no 
lawful power to do, not in mere matter of 
form but in substance, is invalid. The leg
islature cannot legalize the passage of an 
ordinance which it could not specifically 
authorize in the first instance: Independent 
School Dist. v. Burlington, 60-500. 

As the legislature cannot amend corpo
rate charters by special laws, it cannot legal
ize the passage of an ordinance not author
ized by such charter: Stange v. Dubuque, 
62-303. 

But an act legalizing the action of a 
county superintendent in attaching territory 
of one district to another, not justified by 
the circumstances so as to render the origi
nal action valid under the statute, may be 
passed, as no general statute could be made 
applicable, and therefore the constitutional 
prohibition against special statutes does not 
apply: Independent Dist. v. Independent Dist., 
62-616. 

Where a note individual in form was in 
fact given in payment for insurance of school 
buildings, and was signed by the officers of 
the school district with their individual 
names, affixing the words "President ," 
"Secretary " and " Director, " held, that the 
statute legalizing all contracts made by 
school officers for insurance of school build
ings, as well as evidence of indebtedness 
therefor, and relieving the members from 
their individual liability, was not applicable: 
American Ins. Co. v. Stratton, 59-696. 

If the legalizing act is invalid it will not 
affect the former act: Lytle v. May, 49-224. 

A legalizing act merely operating to 
carry out the intent of the parties, which 
would otherwise be defeated by formal 
defects, as valid. So held as to a statutory 
provision legalizing conveyances of real 
estate by foreign executors: Smith v. Cal-
laghan, 66-552. 

IMPAIRING OBLIGATION OF CONTRACTS. 

Re-enactment of statute: The obligation 
of contracts is not impaired by the re-enact
ment of a statute in existence at the time 
the contract was made: Bridgman v. Wilcut, 
4 G. Gr., 563. 

Subsequent contracts: A law enacted 
prior to the formation of a contract cannot be 
objectionable as impairing the obligation, 
thereof: Davis v. Bronson, 6-410. 
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Negotiability of bills and notes: A stat
ute attaching the attributes of negotiability 
to instruments which have not been pre
viously negotiable, and thereby cutting off 
defenses as against an innocent holder, can
not be made applicable to contracts already 
in existence: Griffey v. Payne, Mor., 68; 
Harlan v. Seigler, Mor., 39. 

But a provison that, in case of assignment 
of such an instrument, suit may be brought 
in the name of the assignee instead of that of 
the original payee for the assignee's benefit, 
merely affects the remedy and may be appli
cable to assignments already made: Harlan 
v. Seigler, Mor., 39. 

Although the legislature is not prohibited 
from changing the remedy on a contract or 
the rules of evidence that shall be brought to 
bear upon it, yet a statute authorizing the 
defense of fraud to be set up as against a 
bona fide holder for value of a negotiable in
strument acquiring the same before maturity 
can only apply to contracts made after the 
taking effect of the statute: Temple v. Hays, 
Mor., 9. 

Divorce: A legislative divorce is not a 
law impairing the obligation of contracts: 
Levins v. Sleator, 2 G. Gr., 604. 

The decision of a court declaring a con
tract void is not unconstitutional as impair
ing the obligation of contracts. So held in 
case of bonds issued by counties in payment 
for stock in railroad companies, where the 
bonds were held void: McClure v. Owen, 26-
243; Bailroad Co. v. McClure, 10 Wall., 511. 

Change in judicial decision cannot be al
lowed to render invalid contracts which, 
when made, were held to be lawful: Thomp
son v. Lee County, 3 Wall., 327. 

Where a state has passed no law nor put 
any construction upon any law impairing the 
obligation of a contract then in existence, 
hut changes its policy or construction of the 
state constitution in regard to a class of con
tracts, the validity of any one of that class of 
contracts will be determined by the law then 
in force: Railroad Co. v. McClure, 10 Wall., 
511. 

Effect of sealed instrument: The statute 
allowing the want of consideration to be 
pleaded in an action on a sealed instrument 
does not impair the obligation of the con
tract when applied to an instrument exe
cuted out of the state, where the common-
law rule making the seal conclusive as to the 
consideration is in force: Williams v. Haines, 
27-251. 

A state bankrupt law does prima facie im
pair the obligation of contracts, and is un
constitutional and void, except in case the 
debtor and creditor are domiciled in the 
state where the discharge is granted and the 
law was in existence at the time when the 
contract was made: Collins v. Bodolph, 3 G. 
Gr., 299. 

The appearance of a non-resident creditor 
for the purpose of opposing the discharge of 
the insolvent will not constitute a waiver or 
abandonment of his exemption from the 
effect of such discharge: Ibid. 

A discharge under a state insolvent law 
does not discharge a debt due to a citizen of 
another state, no matter where the debt was 

contracted or made payable, unless the cred
itor has appeared and submitted to the juris
diction of the court by becoming a party or 
claiming a dividend: Hawley v. Hunt, 27-303. 

Legal Tender Notes: The act of congress 
making United States notes a legal tender 
in payment of debts previously contracted is 
constitutional: Wilson, v. Triblecock, 23-331; 
Richmond v. Dubuque & S. C. R. Co., 33-422, 
503. 

Attachment: The actual service of an at
tachment upon property creates a real lien 
thereon which nothing subsequent can de
stroy but the dissolution of the attachment. 
Therefore, held, that an act exempting prop
erty of persons in the military service of 
the United States from levy or sale was not 
applicable to property already levied on by 
attachment: Hannahs v. Felt, 15-141; Ryan 
v. Wessels, 15-145. 

Existing vendor's lien: The right to a 
vendor's lien, arising by virtue of contract 
of sale and conveyance without express res
ervation thereof, at a time when such lien 
was recognized, held not to be affected by 
subsequent legislation declaring that such 
a lien should not be recognized or enforced 
after conveyance by the vendee, unless re
served by conveyance, mortgage or other 
instrument duly executed and recorded: .Jor
dan v. Wimer, 45-65. 

License: A license to sell intoxicating 
liquors is not a contract between the state 
and the person licensed, giving the latter 
vested rights, but is a mere temporary per
mit issued in the exercise of the police 
power, and subject to the direction of gov
ernment, which may revoke it as it deems 
fit. Such power of revocation may be exer
cised by a municipal corporation where the 
license has been issued by it under authority 
of law: Columbus City v. Cutcomp, 61-672. 

Dower: The widow's right to dower be
comes vested at the time of the husband's 
death and cannot be changed by a subse
quent statute: Burke v. Barron, 8-132. 

A statute increasing the extent of the 
widow's dower right cannot be made to op
erate against the purchaser of land con
veyed by the husband before the taking 
effect of the statute: Davis v. O'Ferrall, 4 
G. Gr., 168. 

Liability of wife's property: A change 
in the statutory provisions relating to the 
liability of the wife's property for debts of 
the husband which diminished such liability 
held not applicable to a contract entered 
into before such change took place, although 
proceedings were not commenced nor the 
property seized until after the change: 
Schmidt v. Holtz, 44-446. 

Taxation; change in law: A change in 
the revenue law as to the mode of enforcing 
a tax does not impair the obligation of con
tracts: Haskel v. Burlington, 30-232. 

A statute as to the method of enforcing 
the payment of taxes may be made appli
cable to taxes delinquent at the time of its 
passage, as well as those to become delin
quent in the future: Sully v. Kuelil, 30-275. 

Exemption from taxation is not a vested 
right, and may be taken away at the will of 
the legislature: Shiner v. Jacobs, 62-392. 
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Land dedicated to city for public use: 
Where, by dedication, the title to property 
is vested in a city for special public pur
poses, the legislature cannot authorize the 
city to sell the land in violation of such 
trust: Warren v. Mayor of Lyons City, 22-351. 

Right to taxes not earned: A statute 
providing that taxes voted in aid of a rail
way company should not be collected until 
the company complied with the conditions 
entitling it to receive such tax from the 
treasurer, held not to interfere with vested 
rights: Harwood v. Case, 37-692. 

Penalties on railroad taxes: While pen
alties already accrued upon a tax in aid of a 
railroad cannot be taken away by the repeal 
of the statute under which the tax is voted, 
there is no vested right in the continuance 
of such penalties: Tobin v. Hartshorn, 69-
648. 

Corporate franchises; police regulation 
of: While the legislature may not deprive 
a corporation of rights vested under its 
charter without infringing an implied con
tract between the state and the corporation 
that there shall be no change in the laws ex
isting at the time of incorporation which 
shall render the use of the franchise more 
burdensome or less remunerative, yet a cor
poration cannot complain of the passage of 
statutes in the nature of police regulations, 
although they may operate to its disadvan
tage: Bodemacher v. Milwaukee & Ht. P. B. 
Co., 41-297. 

Therefore, held, that the provision making 
railway companies absolutely liable for 
damages caused by fires set out by their 
engines was not unconstitutional as applied 
to railways previously chartered: Ibid. 

The statute (21 G. A., ch. 76) requiring 
foreign corporations doing business within 
the state to file articles of incorporation with 
the auditor, and receive permits to transact 
business, and subjecting them to penalties 
for doing business without such permit, held 
constitutional: Ooodell v. Kriechbaum, 70-
362. 

By statute the legislature has reserved 
the right to repeal and amend articles of in
corporation of corporations organized after 
its enactment, and also to impose such con
ditions upon the enjoyment of the franchise 
as the general assembly may deem necessary 
for the public good. Therefore, held, that a 
street-car company could properly be sub
jected to further burdens in regard to the 
paving of its tracks than those imposed by 
law at the time its franchise was granted: 
Sumx City Street B. Co. v. Sioux City, 78-367; 
S. C , 78-742. 

The state has not by any legislation dele
gated to municipal corporations the powers 
reserved to the legislature by this statutory 
provision: Ibid. 

Railroad corporations are subject to legis
lative control as to the rates of fare and 
freight unless protected by their charters: 
Burlington, C. It. & N. B. Co. v. Dey, 82-312. 

Bight of municipal corporation in taxes 
levied: A municipal corporation acquires a 
vested right in taxes already levied under 
existing laws, which cannot be destroyed by 
a subsequent statute releasing property from 

the payment of such taxes: Davenport v. 
Chicago, B. I. &. P. B. Co., 38-633; Dubuque 
v. Illinois Cent. B. Co., 39-56; Dubuque v. 
Chicago, D. & M. B. Co., 47-196; Burlington 
v. Burlington & M. B. B. Co., 41-134; Inde
pendent Dist. v. Independent Dist., 62-616. 

Laws affecting the remedy: The legis
lature has the power to change the remedy 
and remedial proceedings upon contracts, 
and as to them the law in force when the 
remedy is pursued prevails unless there be 
statutory provisions preserving the old 
remedy. So held as to the method of sale 
under a judgment recovered after the change 
in the law as to appraisement in an action 
upon a contract made before such change: 
Babcock v. Gurney, 42-154; Holland v. Dicker-
son, 41-367. 

A citizen has no vested rights in a par
ticular course of practice in the courts nor 
to a particular remedy. Remedies are within 
the control of the legislature, subject to the 
restriction that the obligation of contracts 
shall not be impaired and all remedy for the 
enforcement of rights under a contract shall 
not be taken away. Retrospective laws 
which affect pending suits and give a new 
remedy, modify an existing one, or remove 
the impediment in the way of a legal proceed
ing, are not unconstitutional: Tilton v. Swift, 
40-78. 

Statutes may constitutionally be enacted 
changing the remedy existing when the con
tract is made, if they preserve existing 
remedies in substance and with integrity, 
and do not destroy or embarrass the reme
dies existing when the contract is made so 
as substantially to defeat the rights of a 
creditor. A law merely limiting the amount 
of the costs recoverable does not so affect the 
remedy as substantially to defeat the rights 
of creditors. So held in regard to a statute 
limiting the amount of attorneys' fees taxable 
as costs upon foreclosure of school-fund 
mortgages: Kossuth County v. Wallace. 60-
508. 

A law which, by construction, gives a new 
and more efficient remedy upon a contract 
does not impair its obligation: Van Metre v. 
Wolf, 27-341. 

A change of statutory provisions relating 
to the production of testimony may be made 
applicable to suits before commenced: 
Woi~mley v. Hamburg, 40-22. 

A retrospective statute, regulating the 
remedy but not affecting subsequent rights, 
is constitutional: Johnson v. Semple, 31-49. 

So held as to a statute rendering a motion 
for a new trial in an action at law unneces
sary in order to bring before the supreme 
court, on appeal, the question as to the suffi
ciency of the evidence to support the judg
ment: Ibid. 

Proceedings are to be had in accordance 
with the statutes in force, even though they 
may have been passed subsequently to the 
commencement of the action: Ballard v. Bidg-
ley, Mor., 27; Inghram v. Dooley, Mor., 28. 

Rules of practice of a court cannot be re
garded as vested rights which may not be 
modified by a subsequent statute. A party 
has no vested right as to a particular course 
of practice: Brotlwrton v. Brotherton, 41-112-
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A change in the statute regulating the 
place of bringing action to foreclose a mort
gage, by which the action is authorized to be 
Drought in the county where suit on the note 
may be maintained instead of in the county 
where the property is situated, is not such a 
change in the remedy as to be unconstitu
tional as to mortgages previously executed: 
Equitable L. Ins. 'Co. v. Qleason, 56-47. 

An amendment to the statute in reference 
to changes of venue, held not to aifect any 
vested right as applied to actions pending: 
Eikenberry v. Edwards, 71-82. 

The right to a particular mode of proce
dure is not a vested right which the state 
cannot change or abolish: Drake v. Jordan, 
73-707. 

Redemption and appraisement laws: 
An appraisement law providing that prop
erty levied upon under execution can only be 
sold at a certain proportion of the appraised 
value is unconstitutional as applied to con
tracts entered into before its passage. The 
law in force when the contract is made neces
sarily forms a part of the contract and fixes 
the rights and obligations growing out of it, 
and any substantial change in the law of the 
remedy which shall lessen its efficiency or 
burden it with any new conditions and re
strictions comes within the constitutional 
prohibition: Hosier v. Hale, 10-470; Landis v. 
Abrahams, 11-284. 

A law depriving a judgment debtor of the 
right to have his real property appraised, or 
sold subject to redemption, is not unconstitu
tional as impairing vested rights: Holland v. 
Diclcerson, 41-367; Babcock v. Gurney, 42-154. 

But a change in the law regulating judicial 
sales, by which appraisement is allowed in 
cases where the right before did not exist, is 
unconstitutional in its application to sales 
under judgments rendered upon contracts 
made before the change in the law took 
effect: Olmstead v. Kellogg, 47-460. 

A law giving a right of redemption from 
sales under foreclosure of mortgage in cases 
where it did not exist at the time when the 
mortgage was made impairs the obligation of 
the contract and is unconstitutional: Mdlony 
v. Fortune, 14-417. 

Valuation and appraisement laws in gen
eral are not applicable to sales under judg
ments existing prior to their enactments: 
Burton v. Emerson, 4 G. Gr., 393. 

A judgment is not a contract within the 
provisions of the constitution prohibiting 
legislation impairing the obligation of con
tracts, and valuation and appraisement laws 
may be applicable to a judgment for costs 
rendered before the enactment of such laws: 
Sprott v. Beid, 3 G. Gr., 489. 

Valuation laws, so far as they do not im
pair the obligation of the contract, are appli
cable to executions under a judgment upon 
a contract entered into before they take effect: 
Coricll v. Ham, 4 G. Gi\, 455. 

Exemptions: The act exempting property 
purchased with pension money from liability 
for indebtedness arising under contracts pre
viously entered into is unconstitutional as 
impairing the obligation of contracts: Foster 
v. Byrne, 76-295. 

A statute which undertakes after con
tracts are entered into to exempt property 

from seizure for their satisfaction which, but 
for the exemption created would have been 
liable to seizure, is unconstitutional: Willard 
v. Sturm, 65 N. W., 847. 

Statutes of limitation relate to the rem
edy and not to the substance of the contract, 
and may therefore be made to operate upon 
prior contracts without impairing their obli
gations: Maltby v. Cooper, Mor., 59. 

If a substantial remedy is left for the en
forcement of the contract, the fact that by 
the statute of limitations a particular action 
for its enforcement is completely barred will 
not render such a statute unconstitutional as 
to existing contracts: Ibid. 

The statute of limitations found in Code 
of '51 and Rev. of '60, held not unconstitu
tional as impairing the obligation of con
tracts, since the right to sue upon accrued 
causes of action was not cut off: Campbell v. 
Long, 20-382. 

It is not competent for the legislature by 
a statute of limitations to take away all rem
edies existing upon causes of action: Kennedy 
v. Bes Moines, 84-187. 

Therefore, held, that a statute requiring 
claims against cities for personal injuries to 
be presented within ninety days after the in
jury would not be considered as applicable to 
a claim for injuries received more than ninety 
days before the statute took effect: Ibid. 

Extending- time for defending1: Laws 
which merely change the remedy are not lia
ble to constitutional objection, although the 
remedy may be deemed less convenient than 
the old one, and may in some degree render 
the recovery of debts more tardy and difficult; 
but in altering the remedy the obligation of 
the contract must not be so impaired that the 
rights of the party in it are in effect destroyed 
or the remedy rendered hardly worth pursu
ing by reason of being burdened with new 
restrictions. Therefore, held, that statutory 
provisions giving a defendant who should be 
in the military service of the United States, 
or of the state, the right to a continuance in 
actions pending or afterwards to be brought, 
did not impose on the remedy such new bur
dens or restrictions as to impair its benefit, 
and that therefore such restriction was not 
unconstitutional as to contracts already ex
isting: McCormick v. Busch, 15-127. 

Extending time for bringing- suit: A 
law extending the time within which action 
may be brought upon a contract is not uncon
stitutional: Edwards v. McCaddon, 20-520. 

Nor is an act extending the time within 
which a defendant might answer in proceed
ings to foreclose a mortgage open to such 
objection: Holloway v. Sherman, 12-282. 

Prohibition of action upon judgment: 
The statutory provision prohibiting an 
action upon a judgment within fifteen years 
from its rendition, without leave of the 
court, lield not unconstitutional when applied 
to judgments rendered before its passage, as 
impairing their obligation. Although it 
takes away one remedy, it leaves a complete 
one: Watts v. Everett, 47-269. 

No vested right in pending action: The 
bringing of a suit vests no right to a particu
lar decision, and the case must be deter
mined on the law as it stands when the judg
ment is rendered: Huff v. Cook, 44-639. 
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Sight to hold office: Therefore, where a In the absence of any express constitu-
woman elected to the office of county super- tional provision it is competent for the leg-
intendent was held unqualified to fill that islature to abolish an office, increase or 
office, and subsequently a law was passed decrease the duties devolving upon an incum-
providing that no person so elected should bent, and add to or take away from his sal-
be deprived of office by reason of sex, held, ary. It is also within the legislative power 
that on appeal taken after the passage of the to add to or change the method in which 
act the statute would be given effect, and vacancies may occur, and make such changes 
the judgment of the court below was re- applicable to existing offices and those hold-
versed: Ibid. ing them: Bryan v. Cattell, 15-538. 

Resident aliens. SEC. 22. Foreigners who are, or may hereafter 
become residents of this state, shall enjoy the same rights in respect to the 
possession, enjoyment, and descent of property, as native-born citizens. 

This section does not change the common- The statute which limits the descent and 
law rule as to non-resident aliens, and a resi- distribution of real property to non-resident 
dent alien, to take advantage of its provi- alien widow and heirs is not in conflict with 
sions, must be such at the time of descent this provision of the constitution, which 
cast: Stemplev. Herminghouser, 3 G. Gr.,403. applies only to foreigners who were at the 
But the section does not restrict the power time of its adoption or who thereafter became 
of the legislature to extend the same privi- residents of this state. Such statute does 
leges to other foreigners than those named not affect the title of the resident alien but 
(per Cole, J.): Purczell v. Smidt, 21-540; and only the rights of the non-resident widow 
it confers upon resident aliens the right to and heirs: Easton v. Huott, 64 N. W., 408. 
transmit as well as to acquire real property 
by descent (per Dillon, J.): Ibid. 

Slavery. SEC. 23. There shall be no slavery in this state; nor shall 
there be involuntary servitude, unless for the punishment of crime. 

Imprisonment for contempt for the viola- is not involuntary servitude, within the pro-
tion of an injunction, under the prohibitory hibition of the constitution: Martin v. Blattr 
liquor law, against maintaining a nuisance, ner, 68-286. 

Reservation of rents. SEC. 24. No lease or grant of agricultural 
lands, reserving any rent or service of any kind, shall be valid for a longer 
period than twenty years. 

Rights retained. SEC. 25. This enumeration of rights shall not be 
construed to impair or deny others, retained by the people. 

The theory of the constitution is that all guaranties and well protects all the absolute 
powers not vested in the general assembly rights of the people " (per Beck, J.): Hanson 
remain in the state: State ex rel. v. Wapello v. Vernon, 27-28, 73. But see Stewart v. 
County, 13-388. Board of Supervisors, 30-9, 18, and note to 

" There is, as it were, back of the consti- art. 3, \ 1. 
tution, an unwritten constitution which 

Intoxicating liquors. SEC. 26. No person shall manufacturó for sale, 
or sell, or keep for sale, as a beverage any intoxicating liquors whatever, 
including ale, wine and beer. The general assembly shall by law prescribe 
regulations for the enforcement of the prohibition herein contained, and 
shall thereby provide suitable penalties for the violation of the provisions 
hereof. 

[By the nineteenth general assembly (Joint Res. No. 8) the foregoing proposed amend
ment was agreed to, as having already been in due form agreed to by the previous general 
assembly (18 G. A., Joint Res. No. 8). By 19 G. A., ch. 172, in pursuance of a previous 
statute authorizing submissions of constitutional amendments at special elections this 
proposed amendment was submitted to the people at a special election to be held June 27, 
1882, and by proclamation of the governor, dated July 29,1882, it was declared adopted.] 

For irregularities in entering this amend- teenth general assembly, this amendment, 
ment upon the journals of the eighteenth as submitted to and adopted by the people, 
general assembly, and a want of agreement did not become a part of the constitution: 
between the amendment as there entered Koehler v. Hill, 60-543; State v. Johnson, 61-
and as subsequently agreed to by the nine- 504. 

ARTICLE 2.—RIGHT OF SUFFRAGE. 

Electors. SECTION 1. Every male citizen of the United States, of the 
age of twenty-one years, who shall have been a resident of this state six 
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months next preceding the election, and of the county in which he claims 
his vote, sixty days, shall be entitled to vote at all elections which are now 
or hereafter may be authorized by law. 

[By proper legislative action a proposed amendment striking the word " w h i t e " from 
the first line of this section, as it originally stood, was submitted to the electors at the 
general election in 1868 and adopted.] 

What elections: The term " elections" as vote there on coming of age: Vanderpœl v. 
here used, means the choice of persons for O'Hanlon, 53-246. 
public offices made by the people, and does If a person has actually removed to an-
not apply to votes of the electors in district other place with the intention of remaining 
townships in the levy of a school tax at a there for an indefinite time, and making it a 
district meeting: Seaman v. Baughman, 82- place of fixed residence or present domicile, 
216. it is to be regarded as his domicile, notwith-

The registry laws: This section confers standing he may entertain a floating inten-
upon persons possessing the qualifications tion to return at some future time. The 
mentioned therein the right to vote, which place where a married man's family resides 
right cannot be impaired by legislation. But is generally to be considered his domicile: 
the legislature may regulate the exercise of State v. Groóme, 10-308. 
the right, and provide a method for deter- Persons in military service: A statute 
mining Whether persons proposing to vote providing that citizens of the state in the 
possess the required qualifications. A regis- military service should have a right to vote 
try law is therefore not unconstitutional: at all elections authorized by law, whether 
JSdmonds v. Banbury, 28-267. at the time of voting they were within or 

Residence: Where a student entered the without the state, and providing for the 
state university at Iowa City while still a opening of polls and holding of elections 
minor, making his father's home in another wherever a regiment or battalion of Iowa 
county his residence during vacations, and troops was stationed, held not unconstitu-
receiving support from his father, without tional: Morrison v. Sprinqer, 15-304. 
having any definite intention of making Iowa Holding office: Only those who are quali-
City his home after graduation, held, that he fled electors are capable of holding office 
was not a resident of the county in which he unless by special provision: State ex rel v. 
"was attending school, so as to be entitled to VanBeek, 87-569. 

Privileged, from arrest. SEC. 2. Electors shall, in all cases except 
treason, felony, or breach of the peace, be privileged from arrest on the 
days of election, during their attendance at such elections, going to and 
returning therefrom. 

From military duty. SEC. 3. No elector shall be obliged to perform 
military duty on the day of election, except in time of war or public 
danger. 

Persons in miliary service. SEC. 4. No person in the military, naval, 
or marine service of the United States shall be considered a resident of this 
state by being stationed in any garrison, barrack, or military or naval place 
or station within this state. 

Insane. SEC. 5. No idiot or insane person, or person convicted of any 
infamous crime, shall be entitled to the privilege of an elector. 

Ballot. SEC. 6. All elections by the people shall be by ballot. 
General election. [SEC. 7.] The general election for state, district, 

«ounty and township officers shall be held on the Tuesday next after the 
first Monday in November. 

£By proper action of the legislature (19 G. A., Joint Res. No. 12, and 20 G. A., Joint Res. 
No. 13) the foregoing section was submitted to vote of the electors at the general election 
in 1884, and by them adopted.] 

ARTICLE 3.—OF THE DISTRIBUTION OF POWERS. 

Departments of governments. SECTION 1. The powers of the gov
ernment of Iowa shall be divided into three separate departments: the leg
islative, the executive and the judicial; and no person charged with the 
exercise of powers properly belonging to one of these departments shall 
exercise any function appertaining to either of the others, except in cases 
hereinafter expressly directed or permitted. 

This section does not prohibit the judicial of the acts of the officers of the several de-
department from passing upon the legality partments; as, for instance, to compel the 

6 
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auditor of state by mandamus to issue a war
rant for payment of salary of an officer, 
where the auditor has refused to act: Bryan 
v. Cattell, 15-538. 

The charter of a city, conferring upon 
the mayor judicial authority, is not in con
flict with this section. The mayor of the 

city is not a part of the government of the 
state of Iowa: Santo v. State, 2-165, 220. 

Provisions for proceedings in court for 
the annexation of contiguous territory to a. 
city, held not in conflict with this section: 
Burlington v. Leebrick, 43-252, 258. 

See, further, notes to following sections. 

LEGISLATIVE DEPARTMENT. 

General assembly. SECTION 1. The legislative authority of this state 
shall be vested in a general assembly, which shall consist of a senate and 
house of representatives; and the style of every law shall be—"Be it enacted, 
by the General Assembly of the State of Iowa." 

General scope of power: In ascertaining 
the power of the legislature under the con
stitution, the courts look not at what the in
strument authorizes but at what is prohib
ited: McMillen v. Comity Judge, 6-391. 

The legislature possesses sovereign legis
lative power over all subjects except such as 
are prohibited to it in the state constitution: 
Boyd v. Ellis, 11-97. 

The general assembly possesses all legis
lative authority not delegated to the general 
government or prohibited by the constitu
tion. The constitution, as applied to the leg
islative department, is a limitation and not 
a grant of power: Morrison v. Springer, 15-
304. And see State v. Hochett, 70-442. 

The rule in construing the state consti
tution is that the state legislature may exer
cise all rightful legislative powers which 
are not expressly prohibited or necessarily 
included in the prohibited powers: Purczell 
v. Smidt, 21-540. 

All the legislative authority inherent in 
the people is vested in the general assembly, 
and the legislative power of the general as
sembly is therefore supreme, except as it is 
bounded by the limitations written in the 
constitution: Stewart v. Board of Supervisors, 
30-9, 18. 

The power of legislation is vested in gen
eral terms in the general assembly, and 
thereby there is conferred upon that body 
the authority to legislate upon all rightful 
subjects, unless prohibited from so doing 
expressly or by clear implication: Daven
port v. Chicago, B. I. & P. B. Co., 38-633. 

I t is an elementary principle that legis
lative power is primarily plenary, and that 
state constitutions are not grants of but lim
itations upon that power, and he who would 
challenge a legislative enactment must be 
able to specify a particular provision of the 
constitution which deprives the legislature 
of the power to pass the act: State ex rel. v. 
Forhier, 62 N. W., 772. 

I t is the duty of the court to reconcile 
the statutes with the constitution when it 
can be done without doing violence to the 
language of either, and in all cases of doubt 
the doubt must be resolved in favor of the 
constitutionality of the statute: Ibid. 

I t is likewise true that the constitution 
is a shield which the state in its sovereign 
capacity has provided for the protection of 
public and private rights; that unrestricted 
legislation is inimical to both public and 
private rights; and that it is the duty of the 

court to see that no legislation is enacted 
which improperly intrenches upon the con
stitutional rights of the whole people and of 
the individual or of his property: Ibid. 

And see notes to art. 1, \ 25. 
While' the constitution vests the legis

lative power in the general assembly and it. 
may legislate on all subjects not prohibited 
by express words or necessary implication, 
yet under the constitutional provision plac
ing the educational interests of the state 
under the management of a board of educa
tion authorized to legislate and make all 
needful rules and regulations in relation to-
schools, held, that the power to legislate on 
such subject was thereby denied to the legis
lature: District Tp v. Dubuque, 7-262. 

Legislative divorces: Under the terms of 
the organic law providing " t h a t the legis
lative power of the territory shall extend to-
all rightful subjects of legislation," held> 
that the territorial legislature was invested 
with as much power as is usually vested in 
an unrestrained legislative body, and tha t 
such power included the power to grant 
legislative divorces, even where the grounds, 
for divorce were not such as to entitle the 
party to relief in the courts: Levins v. Sleator, 
2. G. Gr., 604. (But under this constitution, 
art. 3, \ 27, legislative divorces cannot now 
be granted.) 

The taxing power being one of the sover
eign powers of the state vested in the general 
assembly, and not being limited by the con
stitution as to the kinds or classes of property 
subject to taxation, the general assembly has-
general legislative authority to subject alL 
kinds and classes of property to taxes for all 
proper purposes: Davenport v. Chicago, B. I. 
& P. B. Co., 38-633. 

I t being within the proper scope of legis
lative authority to pass general laws for the 
levy and assessment of taxes, the passage of 
a general law curing and legalizing the levy 
and collection of taxes irregularly or illegally" 
levied is also an exercise of legislative au
thority and not an encroachment upon judi
cial power: Iowa B. Land Co. v. Soper, 39-112. 

Taxation is an attribute of sovereignty. I t 
is one of the powers necessary to the life and 
existence of the state, and, unless restricted 
in the fundamental law, the power of the state 
is full and ample to subject all species of prop
erty within its limits to taxes for all lawful 
purposes: Davenport v. Chicago, B. I. & P. B~ 
Co., 38-633. 

Property cannot be taxed until authority 
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out such vote, and the people of each county 
were simply authorized to adopt its provis
ions as a police regulation: Dalby v. Wolf, 
14-228. 

The mulct law which provides that on 
certain conditions as to petition for consent 
and action of the city council the penalties 
of the prohibitory law as to selling intoxicat
ing liquors shall be suspended in cities 
where such consent is given is not unconsti
tutional as a delegation of legislative author
ity to the people or particular electors. In so 
far as such statute affects the general pro
hibitory law it does so only by implication 
and such fact is not made to depend upon the 
vote of the people. I t is the statute itself 
and not the action of the people or the coun
cil under such statute which affects the pro
hibitory law. The objection based on the 
delegation of legislative authority is met if 
the act as it comes from the legislature and 
receives the governor's approval becomes 
a complete and perfect enactment and the 
act is not invalid if it depends upon the 
action of the people simply in order to de
termine the limits of its operation: State ex 
rel v. Forkner, 62 N. W., 772. 

Although the general assembly cannot 
delegate to the people the right to make or 
repeal a law, it has not been held that the 
state cannot delegate legislative power to 
municipal corporations within proper bounds. 
State v. King, 37-162. 

I t is not unconstitutional to provide, in an 
aet enlarging the boundaries of a city, t ha t 
it shall only take effect after its acceptance 
by the city council: Morford v. Vnger, 8-82. 

A statute empowering cities of a certain 
grade to establish superior courts by vote is-
not unconstitutional as providing for an 
exercise of legislative power by the people. 
The statute itself is in force without any 
vote, but simply confers upon cities an option 
to be exercised by vote to avail themselves-
of the power conferred: Lytle v. May, 49-
224. 

The statute conferring upon cities author
ity to be exercised at their discretion is not 
void as delegating legislative power. Such 
statute confers authority which the city may 
exercise or not, as it chooses: Bes Moines v. 
Hillis, 55-643. 

The voting of aid to railways by a county 
is not in derogation of the legislative power 
vested in the general assembly: Dubuque: 
County v. Dubuque & P. B. Co., 4 G. Gr., 1. 

While the legislature cannot delegate 
legislative power to the courts or to any 
other authority, yet proceedings for the 
annexation of territory to a municipal cor
poration may be authorized before a court: 
Ford v. North Des Moitiés, 80-626. 

Where by statute the assent of a majority 
of the voters of a city or a town to the erec
tion of water-works was required, held, that, 
the council might, by ordinance, first deter
mine the conditions involved in the proposi
tion submitted to vote: Taylor v. McFadden, 
84-262. 

therefor is conferred by the legislature, and 
the manner of imposing taxes authorized by 
law must be followed: Chicago, It. I. & P. R. 
Co. v. Davenport, 51-451. 

No property can be taxed until the law
making power authorizes and requires it to 
be done, and if it has been authorized only in 
a particular way, that alone can be pursued. 
It cannot be done in another: Tollman v. 
Treasurer of Butler County, 12-531. 

Without express legislative enactment or 
constitutional provision the property of the 
people cannot be subjected to taxation: Ap
panoose County v. Vermilion, 70-365. 

Judicial revision, of legislative action: 
Where the legislative authority reserves to 
itself the power to act under certain circum
stances, the existence of such circumstances 
is to be determined by it, and a court cannot 
call into question the propriety of its action: 
Miners' Bank v. United States, 1 G. Gr., 553. 

The judicial branch of the government has 
no power to determine whether an act of the 
legislative branch is wise or unwise, nor has 
it power to declare an act void except in cases 
where the statute in question is plainly, pal
pably, and without doubt, repugnant to some 
provision of the constitution: Merchants' 
Union Barb Wire Co. v. Brown, 64-275. 

And see notes to art. 5, $ 1. 
Delegation of legislative power: The 

legislative authority being vested in the gen
eral assembly, it is not competent for it to 
submit the question whether an act shall be
come a law to the vote of the people. There
fore, lield, that a statute providing for a sub
mission to vote, in each county, of the ques
tion as to whether a prohibitory liquor law 
should be in force in that county, was uncon
stitutional, and that the act itself was in 
force throughout the state without such sub
mission: Santo v. State, 2-165, 203; State v. 
Beneke, 9-203. 

So the license act of 1857, containing a 
provision that the prohibitory law of 1855 
should not be repealed in any county except 
by a vote of the people of that county, was 
held unconstitutional: Qeebrick v. State, 5-491. 

Held, also, that a statute providing for 
the submission to vote in each county of the 
question whether a previous prohibitory 
liquor law allowing the sale of wine and beer 
should be repealed within that county, and 
the sale of wine and beer prohibited, was un
constitutional: State v. Weir, 33-134. 

Held, also, that a statute which prohibited 
stock from running at large, and was a valid 
enactment in itself, but contained a section 
providing that the act should not be enforced 
in any county until adopted by the electors 
of that county, was in force throughout the 
state without any such submission to vote, 
the provision for a submission being uncon
stitutional: Weir v. Cram, 37-649. 

But a statute allowing the county judge 
to submit to vote in each county the question 
whether sheep and swine should be allowed 
to run at large was held not unconstitutional 
as being a delegation of legislative power, 
inasmuch as the law itself was in force with-

Sessions. SEC. 2. The sessions of the general assembly shall be bien
nial, and shall commence on the second Monday in January next ensuing; 
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the election of its members; unless the governor of the state shall, in the 
meantime, convene the general assembly by proclamation. 

As to the powers of the general assembly at an extra session, see note to art. 4, ? 11. 

Representatives. SEC. 3. The members of the house of representa
tives shall be chosen every second year, by the qualified electors of their 
respective districts, on the second Tuesday in October, except the years of 
the presidential election, when the election shall be on the Tuesday next 
after the first Monday in November, and their term of office shall com
mence on the first day of January next after their election, and continue 
two years, and until their successors are elected and qualified. 

[By the amendment [sec. 7] inserted at the end of art. 2 the election now occurs uni
formly in November.] 

Eligibility. SEC. 4. No person shall be member of the house of repre
sentatives who shall not have attained the age of twenty-one years; be a 
male citizen of the United States, and shall have been an inhabitant of this 
state one year next preceding his election, and at the time of his election 
shall have had an actual residence of sixty days in the county or district 
he may have been chosen to represent. 

[By an amendment to the constitution properly proposed (17 G. A., Joint Res. No. 5; 18 
G. A., Joint Res. No. 6), and adopted by vote of the electors at the general election in 
1880, the words "free white " were stricken from the second line of this section.] 

Senators. SEC. 5. Senators shall be chosen for the term of four years, 
at the same time and place as representatives; they shall be twenty-five 
years of age, and possess the qualifications of representatives as to resi
dence and citizenship. 

Number and. classification. SEC. 6. The number of senators shall 
not be less than one-third nor more than one-half the representative body; 
and shall be so classified by lot that one class, being as nearly one-half as 
possible, shall be elected every two years. When the number of senators 
is increased, they shall be annexed by lot to one or the other of the two 
classes, so as to keep them as nearly equal in numbers as practicable. 

Elections determined. SEC. 7. Each house shall choose its own offi
cers, and judge of the qualification, election, and return of its own mem
bers. A contested election shall be determined in such manner as shall be 
directed by law. 

The senate has power to choose its own clerk and to remove him at pleasure without a 
notice or a hearing. Cliff v. Parsons, 90-665. 

Quorum. SEC. 8. A majority of each house shall constitute a quorum 
to transact business; but a smaller number may adjourn from day to day, 
and may compel the attendance of absent members in such manner and 
under such penalties as each house may provide. 

Authority of the houses. SEC. 9. Each house shall sit upon its own 
adjournments, keep a journal of its proceedings, and publish the same; 
determine its rules of proceedings, punish members for disorderly behavior, 
and with the consent of two-thirds, expel a member, but not a second time 
for the same offense; and shall have all other powers necessary for a branch 
of the general assembly of a free and independent state. 

Protest. SEC. 10. Every member of the general assembly shall have 
the liberty to dissent from or protest against any act or resolution which 
he may think injurious to the public or an individual, and have the reasons 
for his dissent entered on the journals; and the yeas and nays of the mem
bers of either house, on any question, shall, at the desire of any two mem
bers present, be entered on the journals. 

Privilege. SEC. 11. Senators and representatives, in all cases except 
treason, felony, or breach of the peace, shall be privileged from arrest dur
ing tho session of the general assembly, and in going to or returning from 
the same. 
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Vacancies. SEC. 12. When vacancies occur in either house, the gov
ernor, or the person exercising the functions of governor, shall issue writs 
of election to fill such vacancies. 

Doors open. SEC. 13. The doors of each house shall be open, except 
on such occasions as, in the opinion of the house, may require secrecy. 

Adjournments. SEC. 14. Neither house shall, without the consent of 
the other, adjourn for more than three days, nor to any other place than 
that in which they may be sitting. 

Bills. S E C 15. Bills may originate in either house, and may be amended, 
altered, or rejected by the other; and every bill having passed both houses, 
shall be signed by the speaker and president of their respective houses. 

Approval. SEC. 16. Every bill which shall have passed the general 
assembly, shall, before it becomes a law, be presented to the governor. If 
he approve, he shall sign it; but if not, he shall return it, with his object
ions, to the house in which it originated, which shall enter the same upon 
their journal, and proceed to reconsider it; if, after such reconsideration, it 
again pass both houses, by yeas and nays, by a majority of two-thirds of 
the members of each house, it shall become a law, notwithstanding the gov
ernor's objections. If any bill shall not be returned within three days after 
it shall have been presented to him (Sunday excepted), the same shall be a 
law in like manner as if he had signed it, unless the general assembly, by 
adjournment, prevent such return. Any bill submitted to the governor for 
his approval during the last three days of a session of the general assembly, 
shall be deposited by him in the office of the secretary of state within thirty 
days after the adjournment, with his approval, if approved by him, and 
with his objections, if he disapproves thereof. 

An act is not passed by the legislature before the adjournment, it becomes a law 
until it is approved by the governor, who, only in case he subsequently approves it; and 
for such purpose, is a part of the legislature: the filing of the bill within the thir ty days 
United States v. Fanning, Mor., 348. mentioned, with the secretary of state, 

The copy or certificate, in the printed without approval or disapproval, willnotgive 
acts, of the approval by the governor, is but it the effect of a law: Darling v. Boeseh, 
evidence of the fact, and is not essential in 67-702. 
order that the act may take effect. It is the The fact that a law passed thirty-four 
approval of the original bill filed in the office years previously did not bear the signature 
of the secretary of state which is required of the governor, held not sufficient to render 
to give the act validity: Dishon v. Smith, the act void. The presumption would be 
10-212. that the act became a law by failure of the 

In case a bill is submitted to the governor governor to return it within proper time 
for his approval during the last three days after its presentation to him: Collins v. 
of a session of the general assembly, and he Lauder, 45-702. 
neither signs nor returns it with objections 

Majority vote. SEC. 17. No bill shall be passed unless by the assent 
of a majority of all the members elected to each branch of the general 
assembly, and the question upon the final passage shall be taken immediately 
upon its last reading, and the yeas and nays entered on the journal. 

Receipts and expenditures. SEC. 18. An accurate statement of the 
receipts and expenditures of the public money shall be attached to and 
published with the laws at every regular session of the general assembly. 

Impeachment. SEC. 19. The house of representatives shall have the 
sole power of impeachment, and all impeachments shall be tried by the 
senate. When sitting for that purpose, the senators shall be upon oath or 
affirmation; and no person shall be convicted without the concurrence of 
two-thirds of the members present. 

Who liable to; judgment . SEC. 20. The governor, judges of the 
supreme and district courts, and other state officers, shall be liable to 
impeachment for any misdemeanor or malfeasance in office; but judgment 
in such cases shall extend only to removal from office, and disqualification 
to hold any office of honor, trust, or profit under this state; but the party 
convicted or acquitted shall nevertheless be liable to indictment, trial, and 
punishment according to law. All other civil officers shall be tried for 
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misdemeanors and malfeasance in office, in such manner as the general 
assembly may provide. 

Members not appointed to office. SEC. 21. No senator or representa
tive shall, during the time for which he shall have been elected, be appointed 
to any civil office of profit under this state, which shall have been created, 
or the emoluments of which shall have been increased during such term, 
except such offices as may be filled by elections by the people. 

Disqualification. SEC. 22. No person holding any lucrative office under 
the United States, or this state, or any other power, shall be eligible to 
hold a seat in the general assembly. But offices in the militia, to which 
there is attached no annual salary, or the office of justice of the peace, or 
postmaster, whose compensation does not exceed one hundred dollars per 
innum, or notary public, shall not be deemed lucrative. 

Failure to account. SEC. 23. No person who may hereafter be a 
collector or holder of public moneys, shall have a seat in either house of 
the general assembly, or be eligible to hold any office of trust or profit in 
this state, until he shall have accounted for and paid into the treasury all 
sums for which he may be liable. 

Money drawn. SEC. 24. No money shall be drawn from the treasury 
but in consequence of appropriations made by law. 

The executive council under \ 120 of ernor to suppress or prevent breaches oí the 
Code of '73 had authority to audit and cer- peace, as well as for supplies of state offices, 
tify to proper expenses not otherwise pro- repairs of the state house etc., to be paid 
vided for, such as the compensation for the out of the state treasury: Prime v. McCar-
national guards when called out by the gov- thy, 92-569. 

Compensation of members. SEC. 25. Each member of the first gen
eral assembly under this constitution shall receive three dollars per diem 
while in session; and the further sum of three dollars for every twenty 
miles traveled in going to and returning from the place where such session 
is held, by the nearest traveled route; after which they shall receive such 
compensation as shall be fixed by law; but no general assembly shall have 
the power to increase the compensation of its members. And when con
vened in extra session they shall receive the same mileage and per diem 
compensation as fixed by law for the regular session, and none other. 

Laws, when to take effect; publication. SEC. 26. No law of the gen
eral assembly, passed at a regular session, of a public nature, shall take 
effect until the fourth day of July next, after the passage thereof. Laws 
passed at a special session shall take effect ninety days after the adjourn
ment of the general assembly by which they were passed. If the general 
assembly shall deem any law of immediate importance, they may provide 
that the same shall take effect by publication in newspapers in the state. 

An act not now in force, conferring upon Under the provision found in a former 
the governor authority to publish acts of a constitution, that statutes should take effect 
general nature, and providing that they only when published and circulated by 
should take effect from such publication, authority, held, that the publication without 
held unconstitutional as delegating to the legislative authority was not sufficient to 
governor the power given to the legislature bring the statute into operation: Calkin v. 
to determine what acts should go into effect State ex rel., 1 G. Gr., 68. 
by publication: Scoíí v. Clark, 1-70; Pilkey 
v. Ôleason, 1-522. 

Divorce. SEC. 27. No divorce shall be granted by the general assembly. 
A divorce granted by the territorial leg- which the district courts had jurisdiction: 

islature held to be valid, where it did not Lewis v. Sleator, 2 G. Gr., 604. 
appear to have been granted for causes over 

Lotteries. SEC. 28. No lottery shall be authorized by this state; nor 
shall the sale of lottery tickets be allowed. 

A contract in furtherance of a lottery scheme held void: Chienther v. Dewein, 11-133. 
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Acts; one subject; expressed in title. SEC. 29. Every act shall 
embrace but one subject, and matters properly connected therewith; which 
subject shall be expressed in the title. But if any subject shall be 
embraced in an act which shall not be expressed in the title, such act shall 
be void only as to so much thereof as shall not be expressed in the title. 

Act to embrace but one subject: The in
tention of the provision of this section pro
hibiting more than one subject being em
braced in the same act was to prevent the 
union in the same act of incongruous matter 
and of objects having no connection or rela
tion. But there must be some limit to the 
division of matter into separate bills and 
acts. I t cannot be held that each step should 
be embraced in a separate act. The unity of 
object is to be looked for in the ultimate end 
designed to be attained, and not in the de
tails looking to that end: State ex rel. v. 
County Judge, 2-280; Morgan v. Bes Moines, 
64 Fed., 456. 

Therefore, held, that an act containing 
sixty-six sections, entitled " A n act in rela
tion to certain state roads," in which forty-
six roads were established, others vacated, 
and provisions for the relocation of still 
others were made, was not in conflict with 
the constitutional provision: State ex rel. v. 
County Judge, 2-280. 

An act entitled " A n act for revising and 
consolidating the laws and incorporating the 
city of Dubuque and establishing a city court 
therein, ' ' lield not objectionable as embracing 
more than one subject: Davis v. Woolnough, 
9-104, 107. 

The act of 1855 for the suppression of in
temperance, held not to embrace more than 
one subject, the several provisions therein 
being but so many steps fairly conducive to 
the end or object expressed in the title: 
Santo v. State, 2-165. 

The statute prohibiting the sale of malt 
or vinous liquors within two miles of city 
limits, and giving cities authority to regu
late and license the sales of such liquors 
within those limits, held not unconstitutional 
as containing more than one subject: jSíaíe v. 
Shroeder, 51-197. 

The fact that the title of an act embraces 
more than one subject will not affect its 
validity: Ibid. 

The act of 20G. A., ch. 143, amendatory of 
prior legislation, intended for the suppres
sion of the traffic in intoxicating liquors, and 
providing for additional penalties and reme
dies against the violators of the statute, does 
not embrace more than one subject under the 
prohibition of this provision: Martin v. Blatt-
wr, 68-286. 

The statute in relation to school bonds is 
not unconstitutional as embodying more than 
one subject: Ackley Scliool Dist. v. Hall, 113 
U. S., 135. 

An act is to embrace but one subject and 
matters properly connected therewith; but 
held, that a provision with reference to the 
time after which action on an insurance 
policy might be brought was properly con
nected with the subject of an act relating to 
insurance: Christie, v. Life Indemnity, etc., Co., 
«2-360. 

An act legalizing proceedings of a board 
of supervisors for the location and construc

tion of a levee and providing for the assess
ment of the costs thereof, lield not to embrace 
two subjects: Ilichman v. Supervisors of Mus
catine County, 77-513. 

A particular statute held not unconstitu
tional as embracing more than one subject: 
State v. Aulman, 76-624. 

The subject of a legislative act prohibit
ing the sale of adulterated lard, unless la
beled in a certain manner, showing the in
gredients of which it is composed, is suffi
ciently expressed in the title as " An act to 
prevent fraud in the sale of lard and to pro
vide punishment for the violation thereof:" 
State v. Snow, 81-642. 

"Where a statute was entitled " An act re
lating to insurance and fire insurance com
panies," lield, that the title sufficiently em
braced provisions with reference to the time 
after which action on a policy could be 
brought: Christy v. Life Idemnity, etc., Co., 
82-360. 

Title of act: I t is not contemplated that 
anything more than general terms shall be 
used in the title to express the object sought 
to be obtained. The title of the mulct law 
describing it as an act to tax the traffic in 
intoxicating liquors and to regulate the con
trol of the same sufficiently covers the pur
poses of the statute. Even though the act 
should be considered to be in effect a license 
law, yet when the title and act are construed 
together there is no uncertainity as to the 
purpose: State ex rel. v. Forkner, 62 N. W., 

Provisions made in an act entitled " A n 
act to amend an act to incorporate the city 
of Muscatine," for enlarging the corporate 
boundaries of said city, held to be sufficiently 
specified in the title: Morford v. linger, 8-82. 

Provisions for excluding territory from 
the limits of cities already incorporated are 
sufficiently covered by the title of an act " for 
the incorporation of cities:" Whiting v. Mt. 
Pleasant, 11-482. 

Section applied: See Duncorribe v. Prindle, 
12-1. 

Every law prescribing duties must have 
the sanction of liabilities; therefore, held, that 
the statutory provision prescribing the lia
bilities of railroad companies in certain cases, 
etc., was sufficiently embraced in the title of. 
the bill in which it was originally enacted, 
which was "An act in relation to the duties 
of railroad companies:" McAunich v. Mis
sissippi & M. B. Co., 20-338. 

Statutory provisions as to the method of 
enforcing a judgment against a municipal 
corporation are sufficiently connected with 
the subject of the chapter on executions, 
under which they are found in Code of '73, not 
to be objectionable under this constitutional 
provision: Porter v. Tlwmpson, 22-391. 

Where an act in one section legalized the 
organization of a school district, and in 
another legalized the acts of the officers 
thereof, held, that the second was so connect-
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ed with the first that it was sufficiently em
braced in the title " A n act to legalize the 
organization of the ," etc., or at least that 
the invalidity on this ground would extend 
only to the second section: State ex rel. v. 
Squires, 26-340. 

In an act to amend the charter of the city 
of Keokuk was inserted a section purporting 
to legalize elections previously held to de
termine whether the city council should 
subscribe to the stock of a certain railroad; 
Jield, that such section was not in any sense 
an amendment to the charter, and the object 
was not embraced in the title, nor germane 
to anything contained therein, and the sec

tion was, therefore, void under a statutory 
provision containing similar provisions in 
reference to ordinances: Williamson v. Keo
kuk, 44-88. 

A section contained in an act entitled 
" A n act providing the place of bringing 
suits in certain cases," designating upon 
whom service might be made in such cases, 
held germane to the subject expressed in the 
title: Farmers' Ins. Co. v. Highsmith, 44-330. 

The statute reorganizing the judicial dis
tricts and providing for the election of addi
tional judges is not in conflict with this sec
tion: Stale v. Emmons, 72-265. 

Local or special laws. SEC. 30. The general assembly shall not pass 
local or special laws in the following cases: 

For the assessment and collection of taxes for state, county, or road pur
poses; 

For laying out, opening, and working roads or highways; 
For changing the names of persons; 
For the incorporation of cities and towns; 
For vacating roads, town plats, streets, alleys, or public squares; 
For locating or changing county seats. 
Laws general and uniform; boundaries of counties. In all the cases 

above enumerated, and in all other cases where a general law can be made 
applicable, all laws shall be general, and of uniform operation throughout 
the state; and no law changing the boundary lines of any county shall have 
effect until upon being submitted to the people of the counties affected by 
the change, at a general election, it shall be approved by a majority of the 
votes in each county, cast for and against it. 

General and special laws: A statute 
which operates upon a particular condition 
and attaches to it certain consequences, so 
that whenever that condition exists such 
consequences follow, is a general and not a 
special statute: Iowa B. Land Co. v. Soper, 
39-112. 

A law which affects all persons who may 
be brought within the relations for which it 
provides is a general and not a special law 
within the meaning of those provisions of the 
constitution prohibiting the passing of spe
cial laws in cases where general laws may be 
made applicable. Therefore, lield, that the 
statute regulating the liability of railway 
companies for injuries to employees is gen
eral and not special, within the constitu
tional prohibition: McAunich v. Mississippi 
& M. B. Co., 20-338; Deppe v. Chicago. B. I. 
& P. B. Co., 36-52. 

Special laws as to taxation: This pro
hibition of special laws for the assessment 
and collection of taxes is not infringed by 
the provision allowing a debtor to deduct 
the amount of his moneys and credits in list
ing his property for assessment: Macklot v. 
Davenport, 17-379. 

A law remitting penalties upon taxes not 
paid within a certain time is not a special 
law within the meaning of this provision: 
JBeecher v. Board of Supervisors, 50-538. 

A curative act legalizing the levy and 
assessment of taxes made for a year when no 
law authorizing any levy and assessment 
was in force, held not in conflict with this 
section: Boardman v. Beckwith, 18 -292. 

An act which prescribed a fixed and 
specific rule for the assessment of property 
of one class of corporations or persons differ
ent from that applicable to other classes is 
not necessarily a special act within the mean
ing of the constitution: Primghar State Bank 
v. Berkk, 64 N. W., 801. 

Therefore, held, that a statute as to the 
assessment of stock in state banks differ
ing from the provisions as to assessment of 
stock in national banks was not invalid: 
Ibid. 

A curative act, such as an act to legalize 
a levy of taxes for school purposes made by 
the directors of a particular district after the 
expiration of the time fixed by statute is not 
invalid under the provisions of this section: 
Chicago, IÎ. I. t& P. B. Co. v. Independent 
Disi., 68 N. W., 881. 

A curative act legalizing the proceedings 
of a board of supervisors by which a levee 
was constructed and the costs of construction 
assessed to the adjacent property, held not 
obnoxious to this section, as the state of facts 
was such that it would not come within the 
provisions of a general law: Bichman v. Su
pervisors of Muscatine County, 77-513. 

For incorporation of cities and towns: 
An act applicable to cities of the first class 
organized subsequently to a certain date is 
not invalid as being special: Owen v. Sioux 
City, 91-190. 

An act applicable to cities of a specified 

Í
«ovulation is not invalid as special legis-
ation, although the limit of population is 

such that it is applicable to but one city, if 
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in terms it may be applicable to other cities 
should they attain the specified population: 
Tuttle v. Polk, 92-433. 

I t is not necessary that the law should 
operate uniformly on all the people of the 
state, nor when the legislation pertains to 
cities is it important that it should operate 
uniformly on all cities throughout the state; 
but where the language of a statute with 
reference to extending city limits was such 
as to Decessarily restrict it to one par
ticular city and prevent its being applicable 
to any other city at any future time, held, 
that the statute was special and invalid: 
State v. Des Moines, 65 N. W., 818. 

The prohibition as to local and special 
legislation is absolute as to the enumer
ated cases and extends to acts amending 
charters and acts creating such corporations: 
Ibid. 

The legislature cannot pass a special act 
amending the charter of a municipal corpor
ation. Such act would be in conflict with 
the clause prohibiting special acts for the in
corporation of cities and towns, and would be 
a law not of general and uniform operation 
in a case where a general law could be made 
applicable: Ex parte, Pritz, 9-30; Davis v. 
Woolnough, 9-104; Hetherington v. Bissell, 10-
145; Baker v. Steamboat Milwaukee, 14-214. 

This provision is not violated by a law em
powering cities and towns incorporated- un
der a special charter to amend such- charter: 
Von Phul v. Hammer, 29-222. 

Applicable to municipal corporations: 
A law applicable to all cities and towns exist
ing under special charter is not unconstitu
tional, even though it be considered an 
amendment of their charters: State v. King, 
37-462. 

A law establishing a special court in a par
ticular town named, and providing for the 
jurisdiction, etc., thereof, held unconstitu
tional, as being in fact an amendment to the 
city charter, and as being a local and special 
law in a case where a general law could be 
made applicable: McGregor v. Baylies, 19-43. 

An act which operates upon a particular 
condition, and attaches to it certain conse
quences whenever that condition exists, is 
not in conflict with this provision. So an 
act applying only to cities under special 
charters was held not unconstitutional, al
though it could apply to but few cities: Has-
kel v. Burlington, 30-232. 

An act legalizing ordinances of a city is 
not invalid under this provision: Windsor v. 
Des Moines, 70 N. W., 214. 

A statute validating the acts of municipal 
corporations in levying special taxes in ex
cess of the legal limit, to pay judgments, 
held constitutional: Iowa Ê. Land Co. v. 
Soper, 39-112. 

As the legislature cannot amend the char
ter of a city, it cannot legalize an act of such 
city not authorized by the charter, as such 
an act would be equivalent to an amendment: 
Independent School Dût. v. Burlington, 60-500; 
Stange v. Dubuque, 62-303. 

By the constitutional provision that no cor
poration shall be created by special laws, it 
was not intended to repeal city charters al
ready granted: Wan-en v. Henly, 31-31. 

The provision of art. 8, § 12, authorizing 
the general assembly to amend or repeal all 
laws for the organization or creation of cor
porations, or granting of special or exclusive 
privileges or immunities, by a vote of two-
thirds of each branch of the general assem
bly, has reference exclusively to corpora
tions for pecuniary purposes, and does not 
authorize the amendment of the charters of 
municipal corporations by special statute: 
Ex parte Pritz, 9 -30. 

The statutory provisions relating to the 
enforcement of judgments against municipal 
corporations are not in any proper sense 
amendments to the charter of a city, and are 
not obnoxious to this constitutional prohi
bition: Porter v. Thompson, 22-391. 

Although the passage of a local or special 
law incorporating a certain school district 
would be in conflict with the constitutional 
provision above referred to, yet a curative 
act legalizing a defective organization 
thereof is not unconstitutional. In such 
case a general law could not be made appli
cable: State ex rel. v. Squires, 26-340. 

Other cases of special laws: A special 
act authorizing the building of a particular 
railroad, held not in violation of the provision 
of this section, for the reason that the object 
of the act was to execute certain trusts con
fided to the state to secure the building of a 
railroad on a particular route: Clinton v. Ce
dar Rapids <fe M. R. B. Co., 24-455. 

Statutes legalizing official acts done with
out authority are not invalid on account of 
being special statutes, for the reason that a 
general statute could not be made applicable 
in such cases: Independent Dût. v. Independent 
Dist., 62-616. 

An appropriation is necessarily made by 
a special act, and is not invalid because not 
general and uniform throughout the state: 
Merchants' Union Barb Wire Co. v. Brown, 
64-275. 

All statutes punishing criminally the vio
lation of law, or providing for the preven
tion of crimes, are special in their character, 
and do not come within the restriction that 
they shall be of uniform operation with re
spect to different crimes. They may provide 
remedies and penalties as to nuisances, for 
instance, committed by the sale of intoxi
cating liquors, which are not extended to 
other cases of nuisance: Martin v. Blattner, 
68-286. 

An act providing for the holding of 
terms of court in a particular county at a 
place other than the county seat is not un
constitutional. A general law could not be 
applicable in such case: Cooper v. Mills 
County, 69-350. 

The statute reorganizing the judicial dis
tricts and providing for additional judges 
relates to subjects of legislation where a 
general law could not be made applicable: 
State v. Emmons, 72-265. 

Uniformity of taxation: The restriction 
upon the power of taxation that taxes must 
be uniform is applicable generally to the 
principle or plan of taxation, and not to 
specific or particular taxes. I t means that 
all individuals and all classes shall be uni
formly taxed, and that all must contribute 
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uniformly with like individuals and like The statutory provision with reference to 
classes to these burdens. The manner of assessment of railroad bridges across the 
imposing the burden must of necessity be left Mississippi and Missouri rivers is not uncon-
to the discretion of the legislative branch of stitutional, being of uniform operation with 
the government: Warren v. Henly, 31-31. reference to the class of bridges therein 

An act providing a special method of tax- mentioned: Missouri Valley & B.B. & B. Co., 
ing express companies held not unconstitu- v. Harrison County, 74-283. 
tional: United Slates Ex. Co. v. Ellyson, 28- Uniform operation: As to the require-
370. ment that laws shall have a uniform opera-

The mere fact that land in question being tion, see art. 1, \ 6, and notes, 
that of a non-resident was taxed higher than Boundaries of counties: The provision 
corresponding lands of residents will not be that no law changing the boundary of a 
sufficient to show that there has been a dis- county shall have effect until submitted to 
crimination against non-residents and will the people of the counties affected, applied: 
not render the tax title void: Beeson v. Johns, Duncome v. Prindle, 12-1. 
124 U. S., 56. 

Extra compensation. SEC. 31. No extra compensation shall be made 
to any officer, public agent, or contractor, after the service shall have been 
rendered, or the contract entered into; nor shall any money be paid on any 
claim, the subject-matter of which shall not have been provided for by pre
existing laws, and no public money or property shall be appropriated for 
local or private purposes, unless such appropriation, compensation, or claim 
be allowed by two-thirds of the members elected to each branch of the gen
eral assembly. 

Oath of members . SEC. 32. Members of the general assembly shall, 
before they enter upon the duties of their respective offices, take and sub
scribe the following oath or affirmation: " I do solemnly swear (or affirm, 
as the case may be), that I will support the constitution of the United States, 
and the constitution of the state of Iowa, and that I will faithfully dis
charge the duties of senator (or representative, as the case may be), accord
ing to the best of my ability. ' ' And members of the general assembly are 
hereby empowered to administer to each other the said oath or affirmation. 

Census. SEC. 33. The general assembly shall, in the years one thou
sand eight hundred and fifty-nine, one thousand eight hundred and sixty-
three, one thousand eight hundred and sixty-five, one thousand eight hun
dred and sixty-seven, one thousand eight hundred and sixty-nine, and one 
thousand eight hundred and seventy-five, and every ten years thereafter, 
cause an enumeration to be made of all the inhabitants of the state. 

Apportionment. SEC. 34. The number of senators shall, at the next 
session following each period of making such enumeration, and the next 
session following each United States census, be fixed by law, and appor
tioned among the several counties according to the number of inhabitants 
in each. 

Districts. SEC. 35. The senate shall not consist of more than fifty 
members, nor the house of representatives of more than one hundred; and 
they shall be apportioned among the several counties and representative 
districts of the state according to the number of inhabitants in each, upon 
ratios to be fixed by law; but no representative district shall contain more 
than four organized counties, and each district shall be entitled to at least 
one representative. Every county and district which shall have a number 
of inhabitants equal to one-half of the ratio fixed by law, shall be entitled 
to one representative; and any one county containing in addition to the 
ratio fixed, by law one-half of that number, or more, shall be entitled to one 
additional representative. No floating district shall hereafter be formed. 

[By proper legislative action proposed amendments striking the word ." white " from 
each of the last three preceding sections as they originally stood were submitted to the 
electors at the general election in 1868 and adopted.] 

Ratio of representation. SEC. 36. At its first session under this con
stitution, and at every subsequent regular session, the general assembly 
shall fix the ratio of representation, and also form into representative dis
tricts those counties which will not be entitled singly to a representative. 
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Districts. SEC. 37. When a congressional, senatorial, or representa
tive district shall be composed of two or more counties, it shall not be 
entirely separated by any county belonging to another district; and no 
county shall be divided in forming a congressional, senatorial, or repre
sentative district. 

Elections by general assembly. SEC. 38. In all elections by the gen
eral assembly, the members thereof shall vote viva voce; and the votes shall 
be entered on the journal. 

ARTICLE 4.—EXECUTIVE DEPARTMENT. 

Governor. SECTION 1. The supreme executive power of this state 
•shall be vested in a chief magistrate, who shall be styled the governor of 
"the state of Iowa. 

Election and term. SEC. 2. The governor shall be elected by the 
•qualified electors at the time and place of voting for members of the gen
eral assembly, and shall hold his office two years from the time of his 
installation, and until his successor is elected and qualified. 

Lieutenant-governor; returns of elections. SEC. 3. There shall be 
a lientenant-governor, who shall hold his office two years, and be elected 
%t the same time as the governor. In voting for governor and lieutenant-
governor, the electors shall designate for whom they vote as governor, and 
for whom as lieutenant-governor. The returns of every election for gov-
-ernoi and lieutenant-governor, shall be sealed up and transmitted to the 
seat of government of the state, directed to the speaker of the house of rep
resentatives, who shall open and publish them in the presence of both 
houses of the general assembly. 

Election by general assembly. SEC. 4. The persons respectively hav
ing the highest number of votes, for governor and lieutenant-governor, 
shall be declared duly elected; but in case two or more persons shall have 
an equal, and the highest number of votes for either office, the general 
assembly shall, by joint vote, forthwith proceed to elect one of said per
sons governor, or lieutenant-governor, as the case may be. 

Contested elections. SEC. 5. Contested elections for governor, or 
lieutenant-governor, shall be determined by the general assembly in such 
manner as may be prescribed by law. 

Eligibility. SEC. 6. No person shall be eligible to the office of gov
ernor, or lieutenant-governor, who shall not have been a citizen of the 
United States, and a resident of the state two years next preceding the 
•election, and attained the age of thirty years at the time of said election. 

Commander-in-chief. SEC. 7. The governor shall be commander-
in-chief of the militia, the army, and navy of this state. 

Duties. SEC. 8. He shall transact all executive business with the offi
cers of government, civil and military, and may require information in 
writing from the officers of the executive department upon any subjeot 
relating to the duties of their respective offices. 

Execution of laws. SEC. 9. He shall take care that the laws are 
iaithfully executed. 

Vacancies. SEC. 10. "When any office shall, from any cause, become 
vacant, and no mode is provided by the constitution and laws for filling 
such vacancy, the governor shall have power to fill such vacancy, by 
granting a commission, which shall expire at the end of the next session of 
the general assembly, or at the next election by the people. 

Convening assembly. SEC. 11. He may, on extraordinary occasions, 
convene the general assembly by proclamation, and shall state to both 
houses, when assembled, the purpose for which they shall have been 
«convened. 

The general assembly, when It is con- legislative authority, unless its business is 
vened in special or extra session, has full restricted by some constitutional provision. 
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Its action is not confined to the special pur- enact any law at such session that it might 
pose for which it is convened, and it may at a regular session: Morford v. linger, 8^82. 

Message. SEC. 12. He shall communicate, by message, to the general 
assembly, at every regular session, the condition of the state, and recom
mend such matters as he shall deem expedient. 

Adjournment. SEC. 13. In case of disagreement between the two 
houses with respect to the time of adjournment, the governor shall have 
power to adjourn the general assembly to such time as he may think proper; 
but no such adjournment shall be beyond the time fixed for the regular 
meeting of the next general assembly. 

Disqualification. SEC. 14. No person shall, while holding any office 
under the authority of the United States, or this state, execute the office of 
governor, or lieutenant-governor, except as hereinafter expressly provided. 

Term; compensation of lieutenant-governor. SEC. 15. The official 
term of governor and lieutenant-governor, shall commence on the second 
Monday of January next after their election, and continue for two years, 
and until their successors are elected and qualified. The lieutenant-
governor, while acting as governor, shall receive the same pay as provided 
for governor; and while presiding in the senate, shall receive as compensa
tion therefor, the same mileage and double the per diem pay provided for 
a senator, and none other. 

Pardons. SEC. 16. The governor shall have power to grant reprieves, 
commutations and pardons, after conviction, for all offenses except treason 
and cases of impeachment, subject to such regulations as may be provided 
by law. Upon conviction for treason, he shall have power to suspend the 
execution of the sentence until the case shall be reported to the general 
assembly at its next meeting, when the general assembly shall either grant 
a pardon, commute the sentence, direct the execution of the sentence, or 
grant a further reprieve. He shall have power to remit fines and forfeitures, 
under such regulations as may be prescribed by law; and shall report to the 
general assembly, at its next meeting, each case of reprieve, commutation, 
or pardon granted, and the reasons therefor; and also all persons in whose 
favor remission of fines and forfeitures shall have been made, and the 
several amounts remitted. 

The governor may remit the penalty for in favor of officers and witnesses: State v. 
forfeiture under a bail bond, even after a Beebee, 87-636. 
judgment on such bond has been rendered: The provision of the mulct law suspend-
Marbin v. State, 78-263. ing in localities the penalties of the pro-

Neither the district attorney nor board hibitory law on certain conditions is not an 
of supervisors has any authority to remit infringement of the pardoning power of the 
fines or to compromise judgments therefor, governor as given by the constitution. The 
for a less sum than the amount of the fine provisions of that act simply constitute a bar 
imposed: McKay v. Woodruff, 77-413. under the conditions referred to, to a pro-

Therefore, where certain judgments were ceeding under the prohibitory law which 
satisfied of record by the district attorney might result in a fine or forfeiture if allowed 
for a less sum than the fines for which they to continue. Thus, it is provided as to 
were rendered, and by authority of the board the punishment for intoxication that when a 
of supervisors, held, that the satisfactions person is convicted he may be discharged 
were absolutely void and no bar to further and his fine remitted upon giving information 
proceedings to enforce the judgments: Ibid, as to where and through whom he purchased 

And a commutation of the judgments by the liquor which produced the intoxication, 
the governor so far as they were a lien on So it is provided with reference to seduction 
certain property, but not releasing defend- that if the defendant shall marry the prose-
ant from personal liability, and upon con- cutrix any further proceedings for the 
dition that he pay all costs and forever re- offense shall be barred. So it is allowable 
frain from engaging in the saloon business to compromise certain offenses with leave of 
in Iowa, held to be no bar to his subsequent court and when so compromised the proceed-
arrest and imprisonment, when it did not ing is stayed and a bar is created to any prose-
appear that he had complied with the con- cution for the same offense. As to none of 
dition upon which the commutation was these cases is it claimed that the pardoning 
granted: J bid. power has been infringed: State ex relv. 

The power of the governor to remit fines Forkner, 62 N. W., 772. 
and forfeitures does not apply to costs taxed While in the broad meaning of the term 
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a pardon contemplates a remission of guilt suspension; the former is undoubtedly a 
whether before or after conviction, yet our prerogative of the executive while the latter 
constitution in terms limits the governor's must be exercised by the legislative depart-
right to pardon to cases where conviction ment. The pardoning power does not ex-
has already been had. Ibid. tend to creating a bar to proceedings under 

The power to pardon is not to be con- or to suspension of the operation of the laws: 
founded with the power of dispensation or Ibid. 

Lieutenant-governor to act as governor. SEC. 17. In case of the 
death, impeachment, resignation, removal from office, or other disability of 
the governor, the powers and duties of the office for the residue of the term, 
or until he shall be acquitted, or the disability removed, shall devolve upon 
the lieutenant-governor. 

President of senate. SEC. 18. The lieutenant-governor shall be 
president of the senate, but shall only vote when the senate is equally 
divided; and in case of his absence, or impeachment, or when he shall 
exercise the office of governor, the senate shall choose a president pro 
tempore. 

Vacancies. SEC. 19. If the lieutenant-governor, while acting as 
governor, shall be impeached, displaced, resign, or die, or otherwise become 
incapable of performing the duties of the office, the president pro tempore 
of the senate shall actas governor until the vacancy is filled, or the disability 
removed; and if the president of the senate, for any of the above causes, 
shall be rendered incapable of performing the duties pertaining to the office 
of governor, the same shall devolve upon the speaker of the house of 
representatives. 

The statutory provision for the suspension As to mandamus against executive officer, 
by the governor of other officers elected by see notes to art. 3, \ 1. 
the people as here provided is not unconsti
tutional: Brown v. Duffus, 66-193. 

Seal of state. SEC. 20. There shall be a seal of this state, which shall 
be kept by the governor, and used by him officially, and shall be called the 
great seal of the state of Iowa. 

Grants and commissions. SEC. 21. All grants and commissions shall 
be in the name and by the authority of the people of the state of Iowa, 
sealed with the great seal of the state, signed by the governor, and counter
signed by the secretary of state. 

Secretary, auditor and treasurer. SEC. 22. A secretary of state, 
auditor of state, and treasurer of state, shall be elected by the qualified 
electors, who shall continue in office two years, and until their successors 
are elected and qualified; and perform such duties as may be required by 
law. 

ARTICLE 5.—JUDICIAL DEPARTMENT. 

Courts. SECTION 1. The judicial power shall be vested in a supreme 
court, district court, and such other courts, inferior to the supreme court, 
as the general assembly may, from time to time, establish. 

Judicial authority: The provisions for be distinct. The mayor of a city is not a 
proceedings in court for the annexation part of the government of the state of Iowa: 
of contiguous territory to a city are not un- Santo v. State, 2-165, 220. 
constitutional as conferring upon a court It is competent for the legislature to 
powers not judicial in their nature. The determine that terms of court may be held 
question as to whether the conditions therein at places other than the county seat for the 
mentioned exist, or whether, under the cir- transaction of certain business and for the 
cumstances, justice and equity require the trial of particular classes of cases: Wilner 
annexation, are of a judicial character, and v. Chicago, M. & St. P. i î Co., 77-755. 
their determination may properly be vested Therefore, the establishment of a district 
in the judicial department: Burlington v. court at Avoca with power to try cases aris-
Leébrick, 43-252. ing in a certain designated part of Pottawat-

The charter of a city, conferring upon tamie county is not repugnant to this section 
the mayor judicial authority, is not in con- of the constitution: Ibid. 
flict with the constitutional provision that It is not unconstitutional to vest in the 
the three departments of government shall executive council the authority to deter-
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mine in which one of the penitentiaries of 
the state a convict shall be confined: O'Brien 
v. Barr, 83-51. 

Although the board of railroad commis
sioners may not be a court, it may still be 
given jurisdiction to investigate and deter
mine by proscribed rules and judicial inquiry 
questions submitted to it under statutory 
authority: /State v. Mason City & Ft. D. B. 
Co., 85-516. 

A suit to control the discretion of the ex
ecutive council in entering into a contract 
in behalf of the state is in effect a suit 
against the state and cannot be maintained: 
Mills Publishing Co. v. Larrabee, 78-97. 

Power to declare statute unconstitu
tional: The constitutional provision that 
no person charged with the exercise of pow
ers properly belonging to one of the three 
departments of government shall exercise 
any function appertaining to either of the 
others does not prohibit the judicial depart
ment from passing upon the legality of the 
acts of the officers of the several depart
ments: Bryan v. Cattell, 15-538. 

To the judicial department is intrusted 
the power to decide all questions of consti
tutional law. I t belongs to that department, 
as a matter of right and duty, to declare 
every act of the legislature made in violation 
of the constitution, or any provision of it, 
null and void; but the violation of the con
stitution should be clear and apparent before 
the act should be declared void: Seed v. 
Wright, 2G. Gr., 15. 

To declare an act unconstitutional and 
void is the exercise of the highest power of 
the court and is not to be resorted to unless 
it becomes necessary. I t is the duty of the 
court to give an act such a construction, if 
possible, as to avoid the necessity and uphold 
the act: State ex rel. v. County Judge, 2-280. 

The power of the court to hold an act of 
the legislature unconstitutional and void, 
while everywhere admitted, is of the most 
delicate and responsible nature, and should 
not be resorted to unless the case be clear, 
decisive and unavoidable: Santo v. State. 
2-165, 208; McCormiek v. Busch, 15-127. 

The court will not without invitation by 
argument, upon the expression of mere 
doubt, enter upon inquiry as to the constitu
tionality of a statute. Such a duty is the 
gravest and most delicate which a court can 
be called upon to discharge. A statute will 
not be declared void for unconstitutionality 
unless in a clear case after the fullest oppor
tunity for consideration of the questions in
volved: Henderson v. Bobinson, 76-603. 

A court can only adjudge a law invalid 
Or unconstitutional in a case where a party 
is to be deprived of his rights in consequence 
of the invalidity of the law: State v. Mosher, 
78-321. 

The court will uphold a statute as consti
tutional Unless so plainly and palpably in 
conflict with the constitution as to leave no 
doubt or hesitation in the judicial mind as 
to its invalidity: Burlington, C. B. & N. B. 
Co. v. Bey, 82-312. 

It is the duty of the court to give a statute 
such construction, if possible, as will main
tain it rather than one which will render it 
unconstitutional: Santo v. State, 2-165, 208; 

(State ex rel. v. County Judge, 2-280; Buncombe 
v. Prindle, 12-1; Iowa Homestead Co. v. Web
ster County, 21-221. 

The supreme court will not consider con
stitutional questions unless it is necessary for 
the disposition of the case; Bond v. Wabash, 
St. L. &P.B. Co., 67-712. 

The court will not decide the constitu
tionality of a statute unless it be necessarily 
involved in a case which cannot be disposed 
of without such decision. If there is any 
other point upon which the case can be de
cided, the constitutionality of the statute 
will not be passed upon. Parties cannot, by 
waiving other questions, form an agreed case 
upon which the courts will decide the con
stitutional question: Bubuque & B. B. Co. 
v. Biehl, 64-635. 

Where a party assails the constitution
ality of a statute and goes into the supreme 
court as appellant, that court will scrutinize 
the record with considerable strictness to see 
whether the determination of the constitu
tional question is necessary to the decision 
of the case: /State ex rel. v. Bosencrans, 65-382. 

Appellate courts will not decide questions 
of constitutional law, unless absolutely 
necessary, when the bench is not full, or 
when all the judges cannot assist in the de
termination: McClure v. Owens, 21-133. 

A statute should not be supported unless 
its constitutionality is so obvious as to admit 
of no doubt: Whiting v. Mt. Pleasant, 11-482. 

A court should declare an act of the legis
lature void only when it violates the consti
tution so clearly, palpably and plainly as to 
leave no doubt or hesitation in their minds: 
Morrison v. Springer, 15-304. 

I t is an elementary principle in determin
ing the constitutionality of a statute that any 
reasonable doubt must be solved in favor of 
the legislative action, and the act sustained: 
(rates v. Brooks, 59-510. 

The authority and power of the court to-
annul an act of the legislature in conflict, 
with the fundamental law is universally ac
knowledged, but this authority should be 
exercised only when the statute is clearly, 
palpably, plainly and beyond reasonable 
doubt in conflict with the constitution: Stew
art v. Board of Supervisors, 30-9. 

I t is fundamental that a statute should 
not be declared unconstitutional unless it is 
clearly so: Central Iowa B. Co. v. Board of 
Supervisors, 67-199. 

The court is not authorized to pass upon 
the justice or expediency of a statute. Ex
pediency and public policy and state neces
sity are not within its domain. Therefore the 
court has no authority to annul an act of the 
legislature as unconstitutional unless it is 
found to be in clear, plain and palpable con
flict with the constitution. Ibid. 

Where the legislature had passed an act 
appropriating a sum of money to aid a private 
corporation in testing the validity of the 
barbed wire patents, held, that the courts had 
no jurisdiction to inquire into the question 
whether such an appropriation was wise or 
not: Merchants' Union Barb Wire Co. v. 
Brown, 64-275. 

Under the provision of the constitution 
that a special statute should not be passed in 
cases where a general law could be made ap-
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plicable, held, that the legislature is not the 
sole judge of whether a general law can be 
made applicable, but that the special law 
might be declared unconstitutional for the 
reason that a general law applicable to the 
subject might be framed: Êx parte Pritz, 9-
30. 

Where the statute allows an appeal from 
the action of the board of supervisors in 
establishing a road, a court in determining 
such appeal may pass upon the constitution
ality of the act under which the road is laid 
out: BanJckead v. Brown, 25-540. 

Construction ofi the constitution: To 
arrive at the meaning of words used in a 
section of the constitution, sections preced
ing and following it, having reference to the 
same subject-matter, must be read and con
sidered, unless the words to be construed 
have such a clear and express meaning that 
there can be but one conclusion as to what 
was meant: Allen v. Clayton, 63-11. 

Where, after considering previous and 
subsequent sections relating to the same 
matter, there is any doubt as to the meaning 
of the language used, then the court may 
consider, first, the evil intended to be rem
edied; second, the debates on the subject in 
the convention which framed the constitu
tion; third, the contemporaneous legislative 
construction of the constitution; and fourth, 
the practical construction adopted by the 
people: Ibid. 

Effect of unconstitutionality: Where 
money is paid under mistake of law as to the 
unconstitutionality of a statute, there being 
no charge of fraud, duress, deceit or mistake 
of fact, it cannot be recovered back: Kraft o. 
Keokuk, 14-86. 

So held where a license fee for the permis
sion to sell intoxicating liquors had been paid 
to a city in pursuance of a provision of a stat
ute which, after the expiration of the time 
for which the license was granted and the 
enjoyment of the privilege by the person 
paying the tax, was declared unconstitu
tional: Ibid. 

"Unconstitutionality of part: Statutes 
which are partly in conflict with the consti
tution will be held void no further than as to 
those parts which are unconstitutional. Pro
visions which are within the legislative au
thority will be enforced. The same rule ap
plies in case of the ordinance of a city. But 
if the parts of the statute or ordinance be 
necessarily connected and dependent, the 
whole must fail with the void part: Keokuk 
v. Keokuk N. L. Packet Co., 45-196; Packet 
Co. v. Keokuk, 95 U. S., 80. 

An act void in part as unconstitutional is 
not necessarily void in toto. If sufficient re
main to effect its object without the aid of 
the invalid portion, the matter only shall be 
rejected and the former shall stand: Santo 
v. State, 2-165, 205. 

Therefore, held, that the prohibitory act 

of 1855, one section of which provided that it 
should take effect from a certain date in 
case it was adopted by a popular vote, be
came a law although the provision for such, 
submission was unconstitutional: Ibid. 

Where an act was in three sections, the 
subject-matter of the first and third being 
properly embraced in the title, held, that 
these portions were constitutional, although 
the second section referred to a subject-
matter not embraced in the title: Henkle v. 
Keota, 68-334. 

When one section of a statute is void and 
others valid, and it evidently appears that 
one section is the compensation or induce
ment for the other, and the connection be
tween them is such as to warrant the belief 
that the valid part would not have been 
passed alone, then the whole should be held 
void. But, in a particular case, held, that one 
section was not an inducement to, but was 
entirely distinct and separate from, the other 
portion of the act, and that the balance of the 
act was valid although that one section was 
unconstitutional: Dubuque v. Chicago, D. & 
M. B. Co., 47-196. 

Where a portion of a statute is unconsti
tutional, and that portion affects the validity 
of the entire statute, it must all fall: Qee-
brick v. State, 5-491. 

Where a city ordinance provided that 
an offense should be punished to a greater 
extent than the city had authority to inflict 
punishment, lield, that a conviction there
under would authorize the infliction of 
punishment up to the limit of the authority 
of the city: Keokuk v. Dressell, 47-597. 

Decisions of other courts as authority: 
In questions arising upon the construction 
of the laws and constitution of this state, the 
supreme court of the United States is not 
the final arbiter, but it is required to look 
to the courts of this state for the rules of 
construction of its laws and constitution: 
McClure v. Owen, 26-243. 

The construction given to the constitution 
of a foreign state by the court of last resort 
of such state will be regarded as authority 
by the courts of this state: Brown v. PhiU 
lipps, 16-210. 

Superior and inferior courts: An in
ferior court is one from which an appeal 
lies to a superior court, and over which the 
latter has a supervisory power and control. 
Courts may be organized not inferior to the 
district, provided they be inferior to the 
supreme court: Hetherington v. Bissell, 10-

A statute for the organization of a city 
court possessing in some respects a co-ord
inate jurisdiction with the district court, 
held not unconstitutional under such pro
vision: Davis v. Woolnough, 9-104. 

In general, with reference to this section, 
see Laird v. Dickerson, 40-665; Iowa Land Co. 
v. Soper, 39-112, 123. 

Supreme court. SEC. 2. The supreme court shall consist of three 
judges, two of whom shall constitute a quorum to hold court. 

As to the number of judges, see statutory provisions. 

Judges elected. SEC. 3. The judges of the supreme court shall be 
elected by the qualified electors of the state, and shall hold their court at 



96 PREFIX. 

such time and place as the general assembly may prescribe. The judges 
of the supreme court so elected, shall be classified so that one judge shall 
go out of office every two years; and the judge holding the shortest term of 
office under such classification, shall be chief justice of the court during his 
term, and so on in rotation. After the expiration of their terms of office, 
under such classification, the term of each judge of the supreme court shall 
be six years, and until his successor shall have been elected and qualified. 
The judges of the supreme court shall be ineligible to any other office in the 
state, during the term for which they shall have been elected. 

Jurisdiction. SEC. 4. The supreme court shall have appellate juris
diction only in cases in chancery, and shall constitute a court for the cor
rection of errors at law, under such restrictions as the general assembly may 
by law prescribe; and shall have power to issue all writs and process nec
essary to secure justice to parties, and exercise a supervisory control over 
all inferior judicial tribunals throughout the state. 

Law and Equity: A marked distinction 
is made between law and equity, and the two 
jurisdictions should be kept distinct and not 
confounded: Cooper v. Armstrong, 3 G. Gr., 
120. 

Appeals: The provision of statute prohib
iting appeals in cases where the amount in 
controversy does not exceed one hundred 
dollars, unless the judge shall certify the 
question on which the decision of the supreme 
court is desired, is not unconstitutional as 
taking away the right of appeal and trial de 
novo in equity cases as provided by this sec
tion. Such statutory provision is a mere 
restriction or regulation upon the right of 
trial de novo: Andrews v. Burdick, 62-714. 

It is only in equity cases wherein issues 
of fact are joined and evidence taken upon 
those issues, that the supreme court can try 
the case anew. In all other cases appeals 

are allowed for the correction of errors at 
law only, whether the case be at law or in 
equity, and in order that errors at law may 
be considered, exception to the action of the 
lower court must have been taken and as
signment of error thereon must be made. 
Therefore in an equity case rulings upon de
murrer can be reviewed only upon excep
tions and assignment of errors. Exchange 
Bank v. Pottorfe, 66 N. W., 312. 

Errors at law: The provision dispensing 
with the necessity of a motion for new trial 
to secure review of actions at law is not in 
conflict with this provision. Previous to 
that statute the ruling of the lower court on 
a motion to set aside the verdict as contrary 
to the evidence was reviewed as a matter of 
law, and the statute simply acts as a stand
ing motion for new trial: Coffin v. City 
Council, 26-515. 

District court and judge. SEC. 5. The district court shall consist of 
a single judge, who shall be elected by the qualified electors of the district 
in which he resides. The judge of the district court shall hold his office for 
the term of four years, and until his successor shall have been elected and 
qualified; and shall be ineligible to any other office, except that of judge of 
the supreme court, during the term for which he was elected. 

judge may properly hold the district court 
in a county at the same time: State v. Em
mons, 72-265. 

When a judge is authorized by statute to 
perform a judicial act in vacation, his act, 
when done, has the force and effect of an act 
done by the court: McLane v- Granger, 74-152. 

This section does not prevent a judge 
from holding court in another district than 
his own, by exchange, under statutory pro
visions: State v. Stingley, 10-488. 

Since the amendment of the constitution 
with reference to the judicial districts (art. 
5, I 10), and the statutory provisions increas
ing the number of judges, more than one 

Jurisdiction. SEC. 6. The district court shall be a court of law and 
equity, which shall be distinct and separate jurisdictions, and have juris
diction in civil and criminal matters arising in their respective districts, in 
such manner as shall be prescribed by law. 

The district court is here invested with 
all the powers of a court of law, and those 
of a court of equity, and the distinctions be
tween the two jurisdictions is recognized. 
This distinction the legislature cannot take 
away: Claussen v. Lafrenz, 4 G. Gr., 224. 

In this state the distinction between law 
and equity jurisdiction is perpetuated by 
this constitutional provision and error in the 
form of action adopted will not cause an 
abatement of the action but the cause may 

be transferred to the proper docket: United 
States Bank v. Lyon County, 48 Fed., 632. 

Held, that in a proceeding in equity the 
court possessed no jurisdiction to render in 
favor of the party such judgment as he might 
show himself entitled to at law: Boberts v. 
Taliaferro, 7-110. 

The jurisdiction of the district court is 
not limited by the provisions giving justices 
jurisdiction in cases where the amount does 
not exceed one hundred dollars: Nelson v. 
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Gray, 2 G. Gr., 397; Button v. Drebilbis, 2 G. the county court, was not intended to take 
Gr., 593. away the jurisdiction of that eourt, but 

The jurisdiction of the district court, merely as a restraint on the plaintiff: Ster-
which is a superior court of general original ritt v. Robinson, 17-61; and that the failure 
jurisdiction, can only be taken away by ex- on the part of the plaintiff to obtain such 
press words or irresistible implication, leave must be set up as a defense, and could 
Therefore, held, that Rev., $ 2395, which pro- not be made the ground of a collateral attack 
hibited the bringing of action in that court on the judgment: Cooky v. Smith, 17-99. 
on claims against an estate for a mere money Further, as to the jurisdiction of district 
demand, except with the approbation of courts, see Laird v. Dickerson, 40-665, 669. 

Conservators of the peace. SEC. 7. The judges of the supreme and 
district courts shall be conservators of the peace throughout the state. 

Style of process. SEC. 8. The style of all process shall be "The State 
of Iowa, ' ' and all prosecutions shall be conducted in the name and by the 
authority of the same. 

An original notice is not "process" with- An indictment in which the presentment 
in the meaning of this section: Nichols o. is " i n behalf of the state of Iowa" is good 
Burlington, etc., Plank Road Co., 4G. Gr., 42. although the expression " In the name and 

"Process" defined. "Prosecutions," as by the authority of the state of Iowa" i s a 
here used, are such criminal prosecutions as more appropriate style. It need not be ex-
shall be instituted and prosecuted before the pressed in each proceeding in the conduct of 
tribunals provided for in this article, under a prosecution that it is made "in the name and 
the statutes of the state, and do not include by the authority," etc.: Wrocklege v. State, 
prosecutions for violations of city ordinances. 1-167. 
The latter may be in the name of the city: A prosecution to recover a fine should be 
Davenport v. Bird, 34-524. in the name of the state, and not in the name 

The expressions "State of Iowa" and of the treasurer of the county to which the 
"The State of Iowa" are essentially the same: fine would go when recovered: Rogers v. Alex-
Harriman v. State, 2 G. Gr., 270. under, 2 G. Gr., 443. 

Salaries. SEC. 9. The salary of each judge of the supreme court shall 
be two thousand dollars per annum; and that of each district judge one thou
sand six hundred dollars per annum, until the year eighteen hundred and 
sixty; after which time they shall severally receive such compensation as 
the general assembly may, by law, prescribe; which compensation shall not 
be increased or diminished during the term for which they shall have been 
elected. 

Judicial districts. SEC. 10. The state shall be divided into eleven 
judicial districts; and after the year eighteen hundred and sixty, the gen
eral assembly may reorganize the judicial districts, and increase or diminish 
the number of districts, or the number of judges of the said court, and may 
increase the number of judges of the supreme court; but such increase or 
diminution shall not be more than one district, or one judge of either court, 
at any one session; and no reorganization of the districts, or diminution of 
the judges, shall have the effect of removing a judge from office. Such 
reorganization of the districts, or any change in the boundaries thereof, or 
any increase or diminution of the number of judges, shall take place every 
four years thereafter, if necessary, and at no other time. 

[AMENDMENT.] At any regular session of the general assembly, the state 
may be divided into the necessary judicial districts for district court pur
poses, or the said districts may be reorganized and the number of the 
districts and the judges of said courts increased or diminished; but no 
reorganization of the districts or diminution of the judges shall have the 
effect of removing a judge from office. 

[By proper legislative action (19 G. A., Joint Res. No. 12, and 20 G. A., Joint Res. No. 
13) the foregoing was submitted to the electors at the general election in 1884 as a proposed 
amendment to the constitution, and was by them adopted.] 

Since the adoption of this amendment the to authorize two or more judges to hold court 
legislature has power to provide for the elec- in the same county at the same time: State v. 
tion of more than one judge in a district, and Emmons, 72-265. 

When chosen. SEC. 11. The judges of the supreme and district courts 
shall be chosen at the general election; and the term of office of each judge 
shall commence on the first day of January next after his election. 

7 
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Attorney-genera l . S E C . 12. The general assembly shall provide, by 
law, for the election of an attorney-general by the people, whose term of 
office shal l be tAvo years, and until his successor shal l have been elected and 
qualified. 

County at torney. S E C . 13. The qualified electors of each county shall , 
a t the general election in the year eighteen hundred and eighty-six, and 
every two years thereafter elect a county attorney, who shall be a resident 
of the county for which he is elected, and shall hold his office for two years, 
and until his successor shal l have been elected and qualified. 

[By proper legislative action (19 G. A., Joint Res. No. 12, and 20 G. A., Joint Res. No. 
13) a proposition to substitute the foregoing for the original section was submitted to the 
electors at the general election in 1884, and by them adopted. The original section was as 
follows: 

SEC. 13. The qualified electors of each judicial district shall, at the time of the election 
of district judge, elect a district attorney, who shall be a resident of the district for which 
he is elected, and who shall hold his office for the term of four years, and until his suc
cessor shall have been elected and qualified.] 

Carrying into effect. S E C . 14. I t shall be the duty of the general 
assembly to provide for the carrying into effect of this article, and to pro
vide for a general system of practice in all the courts of this state. 

The grand j u r y . [ S E C . 15.] The grand jury may consist of any num
ber of members not less than five, nor more than fifteen, as the general 
assembly may by law provide, or the general assembly may provide for 
holding persons to answer for any criminal offense without the intervention 
of the grand jury. 

[By proper legislative action (19 G. A., Joint Res. No. 12, and 20 G. A., Joint Res. No. 
13) the foregoing was submitted to the electors at the general election in 1884 as a proposed 
amendment to the constitution, and was by them adopted.] 

The provision that when the grand jury five instead of seven grand jurors does not 
consists of five members an indictment may render the indictment void and deprive the 
be found upon the concurrence of four jurors court of jurisdiction of the case. No objec-
is not in conflict with the constitution on the tion being made to the indictment until after 
ground that it authorizes an indictment to judgment upon a plea of guilty, the defend-
be found by less than the smallest number ant is not entitled to relief: State v. Belvel, 
of which the grand jury can be composed: 89-405. 
State v. Salts, 77-193. The defect in the grand jury in such case 

The fact that by mistake as to the popula- is one which may be waived by the defend-
tion of the county the grand jury consists of ant: Ibid. 

A R T I C L E 6 . — M I L I T I A . 

"Who const i tute . S E C T I O N 1. The militia of this s tate shall be com
posed of al l able-bodied male citizens, between the ages of eighteen and 
forty-five years,- except such as are or may hereafter be exempt by the laws 
of the United States, or of this state; and shal l be armed, equipped, and 
trained, as the general assembly may provide by law. 

[By proper legislative action a proposed amendment striking the word "white" from 
this section, as it originally stood, was submitted to the electors at the general election in 
1868 and adopted.] 

E x e m p t i o n . S E C . 2. No person or persons conscientiously scrupulous 
of bearing arms shal l be compelled to do military duty in time of peace: 
2?rovided t ha t such person or persons shall pay an equivalent for such 
exemption in the same manner as other citizens. 

Officers. S E C . 3. Al l commissioned officers of the militia (staff officers 
excepted) shall be elected by the persons liable to perform military duty, 
and shal l be commissioned by the governor. 

A R T I C L E 7 . — S T A T E D E B T S . 

Credit not to be loaned. S E C T I O N 1. The credit of the state shall not, 
in any manner, be given or loaned to, or in aid of, any individual, associa
tion, or corporation; and the state shall never assume, or become respon-
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sible for the debts or liabilities of any individual, association, or corpora
tion, unless incurred in time of war for the benefit of the state. 

Limitation. SEC. 2. The state may contract debts to supply casual 
deficits or failures in revenues; or to meet expenses not otherwise provided 
for; but the aggregate amount of such debts, direct and contingent, whether 
contracted by virtue of one or more acts of the general assembly, or at dif
ferent periods of time, shall never exceed the sum of two hundred and fifty 
thousand dollars; and the money arising from the creation of such debts 
shall be applied to the purpose for which it was obtained, or to repay the 
debts so contracted, and to no other purpose whatever. 

In determining the state indebtedness the not to be considered: Dubuque County v. JDw-
indebtedness of the counties of the state is buque & P. B. Co., 4 G. Gi\, 1. 

Losses to school funds. SEC. 3. All losses to the permanent school, 
or university fund of this state, which shall have been occasioned by the 
defalcation, mismanagement, or fraud of the agents or officers controlling 
and managing the same, shall be audited by the proper authorities of the 
state. The amount so audited shall be a permanent funded debt against 
the state, in favor of the respective fund sustaining the loss, upon which 
not less than six per cent, annual interest shall be paid. The amount of 
liability so created shall not be counted as a part of the indebtedness 
authorized by the second section of this article. 

The school fund belongs to the state, and same inviolate: Des Moines County v. Marker, 
i t has solemnly pledged itself to maintain the 34-84. 

War debts. SEC. 4. In addition to the above limited power to contract 
debts, the state may contract debts to repel invasion, suppress insurrection, 
or defend the state in war; but the money arising from the debts so con
tracted shall be applied to the purpose for which it was raised, or to repay 
such debts, and to no other purpose whatever. 

Question of incurring debt submitted. SEC. 5. Except the debts 
hereinbefore specified in this article, no debt shall be hereafter contracted 
by, or on behalf of this state, unless such debt shall be authorized by some 
law for some single work or object, to be distinctly specified therein; and 
such law shall impose and provide for the collection of a direct annual tax, 
sufficient to pay the interest on such debt, as it falls due, and also to pay 
and discharge the principal of such debt, within twenty years from the time 
of the contracting thereof; but no such law shall take effect until at a gen
eral election it shall have been submitted to the people, and have received 
a majority of all the votes cast for and against it at such election; and all 
money raised by authority of such law, shall be applied only to the specific 
object therein stated, or to the payment of the debt created thereby; and 
such law shall be published in at least one newspaper in each county, if 
one is published therein, throughout the state, for three months preceding 
the election at which it is submitted to the people. 

Legislature may repeal. SEC. 6. The legislature may, at any time, 
after the approval of such law by the people, if no debt shall have been 
contracted in pursuance thereof, repeal the same; and may at any time for
bid the contracting of any further debt, or liability, under such law; but the 
tax imposed by such law, in proportion to the debt or liability which may 
have been contracted in pursuance thereof, shall remain in force and be 
irrepealable, and be annually collected, until the principal and interest are 
fully paid. 

Tax imposed distinctly stated. SEC. 7. Every law which imposes, 
continues, or revives a tax, shall distinctly state the tax, and the object to 
which it is to be applied; and it shall not be sufficient to refer to any other 
law to fix such tax or object. 
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ARTICLE 8.—CORPORATIONS. 

How created. SECTION 1. No corporation shall be created by special 
laws; but the general assembly shall provide by general laws, for the 
organization of all corporations hereafter to be created, except as herein
after provided. 

I t was not intended hereby to repeal city The board of medical examiners is not a 
charters already granted: Warren v. Henly, corporation within the provisions of this 
31-31» article: Iowa Eclectic Medical College v. 

Local or special laws for incorporation of Schrader, 87-659. 
cities and towns prohibited, see art. 3, g 30. 

Property taxable. SEC. 2. The property of all corporations for pecun
iary profit shall be subject to taxation the same as that of individuals. 

Taxation of corporations: This section is subject to the same rate of taxation as 
requires the legislature to provide for the other property it cannot be a ground of corn-
taxation of such property the same as private plaint that the method of assessment is 
property, and an act releasing such property different, provided it is uniform as to that 
from city taxes is void: Davenport v. Chi- class of property: Primyhar State Bank v. 
cago, B. I. & P. B. Co., 38-633, 642; Dubuque Berick, 64 N. W., 801. 
v. Illinois Cent. B. Co., 39-56. And see Iowa Railroad property: So held, also, under 
JK. Land Co. v. Woodbury County, 39-172. 14 G. A., ch. 26, regulating the taxation of 

A statute relating to the taxation of ex- railroad property: Dubuque v. Chicago, D. 
press and telegraph companies held not in & M. B. Co., 47-196. 
violation of this provision, for the reason No constitutional rights are infringed by 
that it made such property liable to tax- providing a different method for assessing 
ation in the same manner and to the same railroad property than that provided for 
extent when held by individuals as when assessing property of the same nature be
held by a body corporate: United States Ex. longing to other owners: Central Iowa B. 
Co. v. Ellyson, 28-370. Co. v. Board of Supervisors, 67-199. 

Taxation of shares in an incorporated As to taxation of railroad property in 
company, which may have some value in ad- general, see Davenport v. Mississippi & M. B. 
dition to the interest in the capital stock by Co., 10-348; Dubuque & S. C. B. Co. v. Du-
reason of the good-will, etc., of the business buque, 17-120. 
of the corporation, does not result in such Taxation of water-works: The fact that 
inequality of taxation between the share-^-a company operating water-works is ex-
holders in the corporation and individuals tempted from taxation in part payment for 
holding property similarly employed as to water furnished the city does not render the 
make such taxation unequal: Davenport provision a violation'of the constitutional 
Nat. Bank v. Board of Equalization, 64-140. requirement as to taxation of corporate 

If the property of a banking corporation property: Grant v. Davenport, 36-396. 

State not to be a stockholder. SEC. 3. The state shall not become a 
stockholder in any corporation, nor shall it assume or pay the debt or lia
bility of any corporation, unless incurred in time of war for the benefit of 
the state. 

The provision of this section is not violated An act making an appropriation to a cor-
by authorizing aid to be voted by counties poration to assist it in testing the validity of 
of the state towards the construction of a the barb wire patents, held not unconstitu-
railway: Dubuque County v. Dubuque & P . tional under the same provision: Merchant)? 
B. Co., 4 G. Gr., 1. Union Barb Wire Co. v. Brown, 64-275. 

Municipal corporation. SEC. 4. No political or municipal corpora
tion shall become a stockholder in any banking corporation, directly or 
indirectly. 

Act creating banking associations. SEC. 5. No act of the general 
assembly, authorizing or creating corporations or associations with banking 
powers, nor amendments thereto, shall take effect, or in any manner be in 
force, until the same shall have been submitted, separately, to the people, 
at a general or special election, as provided by law, to be held not less than 
three months after the passage of the act, and shall have been approved by 
a majority of all the electors voting for and against it at such election. 

This restriction upon legislative author- ing powers is not intended to forbid the 
ity to pass or amend acts authorizing or ere- repeal by the legislature of acts organiz-
ating corporations or associations with bank- ing banks, it being required, however, by § 
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12 of this article, that such repeal be by a This section has reference only to banks 
two-thirds vote: Morseman v. Younkin, 27- of issue: State ex rel v. Union Stock Yards 
360. State Bank, 70 N. W., 752. 

State bank. SEC. 6. Subject to the provisions of the foregoing section, 
the general assembly may also provide for the establishment of a state bank 
with branches. 

Special basis. SEC. 7. If a state bank be established, it shall be founded 
on an actual specie basis, and the branches shall be mutually responsible 
for each other's liabilities upon all notes, bills and other issues intended 
for circulation as money. 

General banking law. SEC. 8. If a general banking law shall be 
enacted, it shall provide for the registry and countersigning, by an officer 
of state, of all bills, or paper credit designed to circulate as money, and 
require security to the full amount thereof, to be deposited with the state 
treasurer, in United States stocks, or in interest-paying stocks of states in 
good credit and standing, to be rated at ten per cent, below their average 
value in the city of New York, for the thirty days next preceding their 
deposit; and in case of a depreciation of any portion of such stocks, to the 
amount of ten per cent, on the dollar, the bank or banks owning said stock 
shall be required to make up said deficiency by depositing additional stocks; 
and said law shall also provide for the recording of the names of all stock
holders in such corporations, the amount of stock held by each, the time of 
any transfer, and to whom. 

Stockholders responsible. SEC. 9. Every stockholder in a banking 
corporation or institution shall be individually responsible and liable to its 
creditors, over and above the amount of stock by him or her held, to an 
amount equal to his or her respective shares so held, for all its liabilities 
accruing while he or she remains such stockholder. 

The provision of this section rendering The liability of the stockholder is not 
stockholders in a banking corporation or limited to a proportional sum, nor is it 
institution individually liable to an amount affected by any fraud or wrong of the offl-
equal to their respective shares, applies cers of the bank or a receiver, and he can-
only to banks of issue and not to banks not delay recovery in order to secure con-
merely of discount and deposit: Allen v. tribution: Stewart v. Lay, 45-604. 
Clayton, 63-11. 

Bill-holders preferred. SEC. 10. In case of the insolvency of any 
banking institution, the bill-holders shall have a preference over its other 
creditors. 

Suspension of specie payments. SEC. 11. The suspension of specie 
payments by banking institutions shall never be permitted or sanctioned. 

Amendment or repeal of charters; exclusive privileges. SEC. 12. 
Subject to the provisions of this article, the general assembly shall have 
power to amend or repeal all laws for the organization or creation of cor
porations, or granting of special or exclusive privileges or immunities, by 
a vote of two-thirds of each branch of the general assembly; and no exclu
sive privileges, except as in this article provided, shall ever be granted. 

The statutory provisions as to liability of municipal corporations, in violation of art. 
railroads are not unconstitutional as in con- 3, \ 30: Ex parte, Pritz, 9-30. 
flict with this section: Bucklew v. Central Even though the power to regulate cor-
IoivaB. Co., 64-603; Central Trust Co. v. Sloan, pora te franchises is here reserved to the 
65-655. legislature yet it would seem that such reg-

This section has reference exclusively to ulations must be reasonable or they will be 
corporations for pecuniary purposes, and invalid: Bes Moines v. Bes Moines Water 
does not authorize the amendment or repeal Works Co., 64 N. W., 269. 
of laws for the organization or creation of 

ARTICLE 9.—EDUCATION AND SCHOOL LANDS. 

1.—Education. 

Board of education. SECTION 1. The educational interest of the state, 
including common schools and other educational institutions, shall be under 
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the management of a board of education, which shall consist of the lieuten
ant-governor, who shall be the presiding officer of the board, and have the 
casting vote in case of a tie, and one member to be elected from each judi
cial district in the state. 

Who eligible. SEC. 2. No person shall be eligible as a member of 
said board who shall not have attained the age of twenty-five years, and 
shall have been one year a citizen of the state. 

How elected. SEC. 3. One member of said board shall be chosen by the 
qualified electors of each district, and shall hold the office for the term of 
four years, and until his successor is elected and qualified. After the first 
election under this constitution, the board shall be divided, as nearly as 
practicable, into two equal classes, and the seats of the first class shall be 
vacated after the expiration of two years; and one-half of the board shall 
be chosen every two years thereafter. 

First session. SEC. 4. The first session of the board of education shall 
be held at the seat of government, on the first Monday of December, after 
their election; after which the general assembly may fix the time and place 
of meeting. 

Limited. SEC. 5. The session of the board shall be limited to twenty 
days, and but one session shall be held in any one year, except upon extraor
dinary occasions, when, upon the recommendation of two-thirds of the 
board, the governor may order a special session. 

Secretary. SEC. 6. The board of education shall appoint a secretary, 
who shall be the executive officer of the board, and perform such duties as 
may be imposed upon him by the board, and the laws of the state. They 
shall keep a journal of their proceedings, which shall be published and 
distributed in the same manner as the journals of the general assembly. 

Rules and. regulations. SEC. 7. All rules and regulations made by 
the board shall be published and distributed to the several counties, town
ships, and school districts, as may be provided for by the board, and when 
so made, published, and distributed, they shall have the force and effect of 
law. 

Power to make. SEC. 8. The board of education shall have full power 
and authority to legislate and make all needful rules and regulations in 
relation to common schools, and other educational institutions, that are 
instituted, to receive aid from the school or university fund of this state; 
but all acts, rules, and regulations of said board may be altered, amended, 
or repealed by the general assembly; and when so altered, amended, or 
repealed, they shall not be re-enacted by the board of education. 

The legislature has thus full power to High schools are deemed a part of the 
make needful regulations, and this power common school system of the state, though 
has been given to district boards; and in the they are not to derive any support or assist-
absence of abuse of such power being shown, anee from the school fund: High School v. 
the rules of such boards will not be held Clayton County, 9-175. 
unconstitutional (per Cole, J.): Burdick v. Under the provisions of this section, 
Babcock, 31-502, 571. authorizing an amendment by the legisla-

Under this section, held, that a statute ture of regulations of the board of educa-
providing a full system of public instruction tion, held, that an alteration of an act of the 
for the state was unconstitutional, on the board so as to extend and apply its provis-
ground that the legislature had no author- ions to unincorporated as well as to incor-
lty to pass such an act, the powers in refer- porated cities and towns was an amendment 
ence to such matters being committed to the which the legislature might properly make: 
hoard of education: District Tp v. Dubuque, Fort Dodge City School Hist. v. District Tp, 
7-262; High Sdwol v. Clayton County, 9-175. 15^34. 

Governor ex officio a member. SEC. 9. The governor of the state 
shall be, ex officio, a member of said board. 

Expenses. SEC. 10. The board shall have no power to levy taxes, or 
make appropriations of money. Their contingent expenses shall be pro
vided for by the general assembly. 
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State university. SEC. 11. The state university shall be established 
at one place without branches at any other place, and the university fund 
shall be applied to that institution, and no other. 

Common schools. SEC. 12. The board of education shall provide for 
the education of all the youths of the state, through a system of common 
schools, and such schools shall be organized and kept in each school dis
trict at least three months in each year. Any district failing, for two con
secutive years, to organize and keep up a school, as aforesaid, may be 
deprived of their portion of the school fund. 

Held, that the expression "all youths" Board of Directors, etc., 24-266; Smith v. 
prohibits any distinction being made be- Directors, 40-518; Dove v. Independent School 
tween white and colored children: Clark v. Dist., 41-689. 

Compensation. SEC. 13. The members of the board of education shall 
each receive the same per diem during the term of their session, and mile
age going to and returning therefrom, as members of the general assembly. 

Quorum; style of acts. SEC. 14. A majority of the board shall con
stitute a quorum for the transaction of business; but no rule, regulation, or 
law, for the government of common schools or other educational institu
tions shall pass without the concurrence of a majority of all the members 
of the board, which shall be expressed by the yeas and nays on the final 
passage. The style of all acts of the board shall be, "Be it enacted by the 
board of education of the state of Iowa. ' ' 

Board may be abolished. SEC. 15. At any time after the year one 
thousand eight hundred and sixty-three, the general assembly shall have 
power to abolish or reorganize said board of education, and provide for the 
educational interest of the state in any other manner that to them shall 
seem best and proper. 

The board of education was abolished by 10 G. A., ch. 52, § 1. 

2.—School Funds and School Lands. 
Under control of general assembly. SECTION 1. The educational 

and school fund and lands, shall be under the control and management of 
the general assembly of this state. 

Permanent fund. SEC. 2. The university lands, and the proceeds 
thereof, and all moneys belonging to said fund shall be a permanent fund 
for the sole use of the state university. The interest arising from the same 
shall be annually appropriated for the support and benefit of said uni
versity. 

Lands appropriated. SEC. 3. The general assembly shall encourage, 
by all suitable means, the promotion of intellectual, scientific, moral, and 
agricultural improvement. The proceeds of all lands that have been, or 
hereafter may be, granted by the United States to this state, for the sup
port of schools, which may have been or shall hereafter be sold, or dis
posed of, and the five hundred thousand acres of land granted to the new 
states, under an act of congress, distributing the proceeds of the public 
lands among the several states of the Union, approved in the year of our 
Lord one thousand eight hundred and forty-one, and all estates of deceased 
persons who may have died without leaving a will or heir, and also such 
per cent, as has been or may hereafter be granted by congress, on the sale 
of lands in this state, shall be, and remain a perpetual fund, the interest of 
which, together with all rents of the unsold lands, and such other means as 
the general assembly may provide, shall be inviolably appropriated to the 
support of common schools throughout the state. 

See notes to \ 1, infra. 

Fines, etc., how appropriated. SEC. 4. The money which may have 
been or shall be paid by persons as an equivalent from exemption from 
military duty, and the clear proceeds of all fines collected in the several 
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counties for any breach of the penal laws, shall be exclusively applied in 
the several counties in which such money is paid, or fine collected, among 
the several school districts of said counties, in proportion to the number of 
youths subject to enumeration in such districts, to the support of common 
schools, or the establishment of libraries, as the board of education shall 
from time to time provide. 

There are statutory provisions on this subject. 

It is not contemplated that the fees of the erty or payment of funds in orders or war-
prosecuting attorney in enforcing the collec- rants: Woodward v. Gregg, 3 G. Gr., 287. 
tion of the fines, etc., due to the school fund The double damages authorized by statute 
shall be deducted from the whole amount to be recovered against railroad companies 
collected. The term "clear proceeds" evi- is not a fine such as is contemplated in this 
dently refers to a case of forfeiture of prop- section, but is simply a measure of damages: 

Mackie v. Central i?. of loica, 54-540. 

Proceeds of lands . S E C . 5. The general assembly shal l take meas
ures for the protection, improvement, or other disposition of such lands as 
have been, or may hereafter be reserved, or granted by the United States, 
or any person or persons to this state, for the use of the university, and 
the funds accruing from the rents or sale of such lands, or from any other 
source for the purpose aforesaid, shall be, and remain, a permanent fund, 
the interest of which shal l be applied to the support of said university, for 
the promotion of l i terature, the ar ts and sciences, as may be authorized by 
the terms of such grant . And it shall be the duty of the general assembly, 
as soon as may be, to provide effectual means for the improvement and 
permanent security of the funds of said university. 

A g e n t s of school funds. S E C . 6. The financial agents of the school 
funds shall be the same that, by law, receive and control the state and 
county revenue, for other civil purposes, under such regulat ions as may be 
provided by law. 

Distribution. S E C . 7. The money subject to the support and mainte
nance of common schools shal l be distributed to the districts in proportion 
to the number of youths, between the ages of five and twenty-one years, in 
such manner as may be provided by the general assembly. 

An act as to distribution of the school fund, held unconstitutional as in conflict with this 
section: District Tp v. County Judge, 13-250. 

A R T I C L E 10 .—AMENDMENTS TO THE CONSTITUTION. 

H o w proposed; submiss ion. S E C T I O N 1. Any amendment or amend
ments to this constitution may be proposed in either house of the general 
assembly; and if the same shal l be agreed to by a majority of the members 
elected to each of the two houses, such proposed amendment shall be entered 
on their journals, with the yeas and nays taken thereon, and referred to the 
legislature to be chosen at the next general election, and shall be published, 
as provided by law, for three months previous to the time of making such 
choice; and if, in the general assembly so next chosen as aforesaid, such 
proposed amendment or amendments shall be agreed to by a majority of all 
the members elected to each house, then it shall be the duty of the general 
assembly to submit such proposed amendment or amendments to the people 
in such manner, and at such time as the general assembly shall provide; 
and if the people shall approve and ratify such amendment or amendments 
by a majority of the electors qualified to vote for members of the general 
assembly, voting thereon, such amendment or amendments shall become a 
pa r t of the constitution of this state. 

[For amendments, see art. 1, <j 26; art. 2, §g 1 and [7]; art. 3, §g 4, 33, 34 and 35; art. 5, 
U 10, 13 and [17]; art. 6, \ 1.] 

I t is the design and intention of this pro- be known from an examination of such 
vision that the proposed amendment should journals what it is that has been agreed to by 
be so entered upon the journals that it can the houses of the general assembly; and such 
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entry is the highest evidence of what the quently concurred in and submitted; also, 
amendment is which is agreed to by each lield, that the recital in the joint resolution. 
house. Therefore, where it appeared from of the general assembly which submitted 
the journal of the senate of one general as- said amendment to vote of the people, that 
sembly that the proposed amendment, as it had been agreed toby the previous general 
passed by it, was different from the same assembly, was not conclusive upon the court: 
amendment as concurred in by the subse- Koekler v. Hill, 60-543. 
quent general assembly, and submitted to The provisions as to the amendment of 
and voted upon by the people, lield, that it the constitution are not simply directory, 
was not legally adopted and did not become and the legislative department is not the sole 
a part of the constitution, although the joint judge as to whether or not they have been 
resolution of the general assembly first act- complied with, but the courts have jurisdic-
ing upon the amendment, which was signed tion to inquire into the question whether 
by the presiding officers of the two houses these requirements have been observed, and 
and by the governor, and preserved in the if not to declare the amendment invalid: 
office of the secretary of state, showed such Ibid. 
amendment to be the same as that subse-

More than one. S E C . 2. If two or more amendments shal l be sub
mitted at the same time, they shall be submitted in such manner t ha t the 
electors shall vote for or against each of such amendments separately. 

Convent ion. S E C . 3. At the general election to be held in the year one 
thousand eight hundred and seventy, and in each tenth year thereafter, and 
also at such times as the general assembly may, by law, provide, the ques
tion, " S h a l l there be a convention to revise the constitution, and amend 
the same? " shal l be decided by the electors qualified to vote for members 
of the general assembly; and in case a majority of the electors so qualified, 
voting at such election for and against such proposition, shal l decide in 
favor of a convention for such purpose, the general assembly, at i ts next 
session, shall provide by law for the election of delegates to such convention. 

A R T I C L E 1 1 . — M I S C E L L A N E O U S . 

Jurisd ic t ion of just ice of the peace. S E C T I O N 1. The jurisdiction of 
justices of the peace shall extend to all civil cases (except cases in chancery, 
and cases where the question of title to real estate may arise), where the 
amount in controversy does not exceed one hundred dollars, and by the 
consent of part ies may be extended to any amount not exceeding three 
hundred dollars. 

The jurisdiction of justices in such cases of record: Nelson v. Gray, 2 G. Gr., 397; Hut-
is not exclusive, but concurrent with courts ton v. Drebilbis, 2 G. Gr., 593. 

Counties. S E C . 2. No new county shall be hereafter created containing 
less than four hundred and thirty-two square miles; nor shal l the terr i tory 
of any organized county be reduced below that area; except the county of 
Worth, and the counties west of it along the northern boundary of this state, 
may be organized without additional terri tory. 

An act organizing the county of Crocker lature from establishing a second county 
held unconstitutional under this section: seat in a county already organized: Trimble 
Garfield v. Brayton, 33-16. v. State, 2 G. Gr., 404. 

This section held not to prohibit the legis-

Indebtedness of polit ical or munic ipa l corporations. S E C . 3. No 
county, or other political or municipal corporation shal l be allowed to 
become indebted in any manner, or for any purpose, to an amount in the 
aggregate , exceeding five per centum on the value of the taxable proper ty 
within such county or corporation—to be ascertained by the last s ta te and 
county tax lists, previous to the incurring of such indebtedness. 

What indebtedness excessive: Outstand- It applies to indebtedness already due as 
ing warrants as well as bonds are to be taken well as that to become due: Grant v. Daveiir 
into consideration in estimating the indebt- port, 36-396. 
edness. The constitutional inhibition ap- If the corporation has money in its treas-
plies to indebtedness incurred in any man- ury to meet its indebtedness, the issue of 
ner or for any purpose: Council Bluffs v. Stew- warrants to any amount, however great, over 
art, 51-385. the constitutional limit, will not be a viola-
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tion of such provisions: Dively v. Cedar Falls, 
27-227. 

Where by virtue of a compromise the 
city recived one sum of money, and issued 
its certificate for a smaller sum, held, that 
such warrant would not be deemed void as 
incurring an indebtedness in excess of the 
constitutional limitation: Hintragerv.Bichter, 
86-222. 

The indebtedness here contemplated is 
different from an obligation to pay. A con
tract under which a certain sum within the 
constitutional limit was to be paid each year 
would be valid, although the entire amount 
of the obligation of the contract was greatly 
in excess of the constitutional limit: Ibid. 

This section applies not only to a present 
indebtedness, but also to such a one as is 
payable on a contingency at some future time, 
or which dependa on some contingency be
fore a liability is created; but it must appear 
that such contingency is sure to take place, 
irrespective of any action taken or option 
exercised in the future. Therefore, held, that 
an ordinance of a city authorizing the erec
tion of water-works by a private company, 
with the provision that the city might, at its 
option, purchase them in the future on cer
tain terms, etc., was not the incurring of an 
indebtedness: Burlington Water Co. v. Wood
ward, 49-58. 

A contract by a city with a water com
pany for a supply of water for fire protection 
to be furnished from year to year does not 
create an indebtedness within this consti
tutional provision: Crestón Waterworks Co. 
v. Crestón, 70 N. W., 739. 

Bonds issued in payment of valid judg
ment or bonds, not exceeding the constitu
tional limit when rendered or issued, will be 
valid, although at the time they are issued 
the limit of indebtedness has been reached. 
The issue of such bonds does not increase 
the indebtedness: Sioux City v. Weare, 59-95; 
Heins v. Lincoln, 71 N. W., 189; Thompson v. 
Independent Dist., 71 N. W. — . 

Where a statute provided for a board of 
park commissioners authorizing them to 
levy a tax and issue bonds, lield, that they 
bad no authority to issue bonds which, in 
addition to the indebtedness of the city, 
would cause such indebtedness to exceed 
the constitutional limit: Orvis v. Hoard of 
Park Commissioners, 88-674. 

The citizens and the corporation are not 
one and the same so that the indebtedness 
imposed upon citizens for such purposes is 
au indebtedness of the corporation. The 
property of a citizen may by reason of his 
being within the limits of several municipal 
corporations, as for instance, a county and 
city and school district, be subjected to in
debtedness in the aggregate beyond the con
stitutional limitations: Tuttle v. Polk, 92-433. 

A judgment against a municipal corpor
ation is not a creation of indebtedness but 
only evidence of a pre-existing indebtedness 
and a corporation should plead the fact that 
the indebtedness is in excess of the constitu
tional limit. If this fact is not pleaded and 
made a ground of defense it cannot be urged 
as a defense in a mandamus proceeding to 
compel the levying of a tax to pay the judg

ment: Edmundson v. Independent School 
Dist., 67 N. W. 671: JEtna L. Ins. Co. v. Lyon 
County, 44 Fed., 329. 

The issuance of new bonds, the proceeds 
of which are to be used in extinguishing 
existing bonds, is an increase of indebted
ness, arid if such increase is beyond the con
stitutional limit the bonds are invalid (re
versing 42 Fed., 644): Doon Township v. Cum
mins, 142 U. S., 366. 

The municipal corporation or its officers 
cannot render such bonds valid by ratifica
tion as by making payments of interest 
thereon: Ibid. 

The constitutional limit does not relate 
to interest and coupons upon bonds legally 
issued, and although they may swell the 
total indebtedness to a sum in excess of the 
constitutional limit they will be valid: Dur
ant v. Iowa Countu, Woolworth, 69. 

Estoppel: Even though refunding bonds 
are sold for cash the purchaser can not rely 
upon the action of the officers in applying 
the money to the indebtedness, but if it has 
so applied the proceeds the refunding bonds 
although in excess of the constitutional limit 
will be valid. The purchaser is bound to take 
notice of the constitutional provision and 
also of the amount of the taxable property 
of the district: Shaw v. Independent School 
Dist., 62 Fed., 911. 

Nor can the person rely upon the recitals 
in the bonds as an estoppel on the district. 
If it should appear that the bonds were in 
fact used to retire or refund a pre-existing 
enforceable indebtedness they might be valid 
even though they should exceed the limita
tion, but not if the indebtedness thus paid 
off was in itself in excess of the constitu
tional limit: Ibid. 

Representations of a county agent as to 
the validity of the debt to be refunded will 
not estop the county: ¿Etna. L. Ins. Co. v. 
Lyon County, 44 Fed., 329. 

The fact that the officers of the corpora
tion permit the person holding the illegal 
indebtedness to obtain judgment therefor 
does not estop the corporation, and it may 
set up the defense in a mandamus proceeding 
wherein it is sought to compel the omcers 
of the corporation to levy a tax for the pay
ment of such judgment: Ibid. 

Tax payers of a city do not, by failure 
to object to the contracting of an indebt
edness in excess of the constitutional limit, 
estop themselves from insisting upon the 
invalidity of such indebtedness: McPherson 
v. Foster, 43-48. 

Bona fide holder: Bonds issued in ex
cess of the constitutional limit are void with
out regard to the good faith and want of 
notice of the holder: McPherson v. Foster, 
43-48; Mosher v. Independent School Dist., 44-
122. 

Where bonds were fraudulently issued 
ostensibly in payment of a judgment which 
was in fact satisfied and such bonds were in 
excess of the constitutional limit of indebt-
ness, held, that they were invalid even in the 
hands of an innocent purchaser: First Nat. 
Bk. v. District Tp, 86-330. 

An order or warrant issued in excess of 
the constitutional limitation is void. Such 
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-order not being negotiable, a bona fide holder 
will acquire no rights thereunder: National 
State Bank v. Independent Dist, 39-490. 

A party contracting with a city, whereby 
indebtness is created, must at his peril take 
notice of the financial standing and condi
tion of the city, and whether the proposed 
indebtedness is in excess of the constitutional 
limit: French v. Burlington, 42-614. 

A party who becomes the creditor of a 
municipal corporation must at his peril take 
notice of the fact that its indebtedness is in 
excess of the constitutional limitation: Kane 
v. Independent School Dist., 82-5. 

A purchaser of bonds is chargeable with 
notice of the assessment of the municipal 
corporation, and that the amount of bonds 
issued, as shown by recitals on the bonds, 
constitutes an indebtedness in excess of the 
limit (affirming 25 Fed., 635: Nesbit v. Inde-
pendent Dist, 144 U. S., G10. 

Lien: The statute giving to holders of 
bonds issued in excess of the constitutional 
limit a lien for material furnished by them 
upon a building in which it should be used, 
held unconstitutional, in that it was sought 
thereby to render the corporation liable for 
such improvements beyond its constitutional 
limit of indebtedness: Masher v. Independent 
School Dist, 44-122. 

A guaranty by a municipal corporation 
•which is beyond the constitutional limit is 
void: Carter v. Dubuque, 35-416. 

Portion invalid: If a part of the indebted
ness is in excess of the constitutional limit, 
the portion within the limit will be valid and 
enforced, while the portion beyond the limit 
will be held void: McPlierscm v. Foster, 43-48. 

Where, in such a case, bonds were issued 
•bearing the same date and for portions of the 
same indebtedness, held, that the bonds 
would be considered valid for the pro rata 
proportion of the indebtedness not in excess 
of the constitutional limit: Ibid. 

If the refunding bonds are in excess of 
the valid indebtedness of the county they 
will not be deemed issued in the order of 
their number, but the equities of the respec
tive holders may be adjusted in a proper 
action. The rights of the holders cannot be 
adjusted in an action at law: ¿3¡tna L. Ins. 
Co. v. Lyon County, 44 Fed., 329. 

Bonds issued in excess of the constitu
tional limit are to be deemed void in toto 
and not merely to the extent by which 
they exceed the limit of indebtedness: An
derson v. Orient Fire Ins. Co., 88-579. 

To defeat recovery on bonds which are 
issued in excess of the constitutional limit it 
is not necessary to show that all the bonds 
in controversy are void. If it is claimed that 
a part of them are valid, for instance be
cause the proceeds were applied to a legal 
debt, the burden of showing that fact is upon 
the holder of the bonds: Holliday v. Hilde-
brandt, 66 N. W., 89; Independent Dist v. 
Society for Savings, 67 N. W., 370. 

Purchasers of municipal bonds are bound 
at their peril to take notice of the constitu
tional limit upon the power of such corpora
tions to become indebted and of such facts as 
the authorized official assessments disclose 
touching the valuation of all taxable prop

erty within the limits of the corporation: 
Holliday v. Hildebrandt, 66 N. W., 89. 

Judgment bonds: Bonds issued in pay
ment of a judgment recovered on debts con
tracted in excess of the constitutional limit 
are valid in the hands of innocent holders: 
Sioux City & St. P. R. Co. v. Osceola County, 
45-168; S'ioux City & St. P. B. Co. v. Osceola 
County, 52-26. 

Restraining- tax: It is not ground for re
straining the collection of a tax that, when 
collected, it will be applied to an unconstitu
tional indebtedness: Slrohm v. Iowa City, 47-
42. 

By contract: In an action against a city 
for damages by reason of negligence in the 
care of its streets, it is no defense that the 
city is already indebted beyond the constitu
tional limit: Bartle v. Des Moines, 38-414; 
Bice v. Des Moines, 40-638; Thomas v. Bur
lington, 09-140. 

An indebtedness, strictly speaking, can
not be created except by contract, either ex
press or implied, and the indebtedness pro
hibited by the constitution is such as is cre
ated by the voluntary action of both the 
debtor and creditor: Thomas v. Burlington, 
69-140. 

So where the city has unlawfully collected 
taxes, an action to recover back taxes thus 
unlawfully collected will not be defeated by 
reason of the indebtedness of the city be
yond the constitutional limit: Ibid. 

Current revenues: A city has a r ight to 
obtain and apply its current revenues to the 
payment of its ordinary and current expenses, 
even as against a judgment creditor; and 
where the contract made by the municipal 
corporation pertains to its ordinary expenses 
and is, together with other like expenses, 
within the limit of its current revenues, and 
such special taxes as it may legally and in 
good faith intend to levy therefor, such con
tract does not constitute the "incurring of 
indebtedness" within the meaning of the 
constitutional provision: Grant v. Daven
port, 36-396. 

A municipal corporation may assume an 
obligation to pay money without incurring a 
debt in a constitutional sense, if payment 
can be and is to be made from the current 
revenues of the corporation: Tuttle v. Polk, 
92^33. 

This constitutional limitation is appli
cable to the expenses of necessary as well as 
convenient improvement of the streets. It 
matters not for what purpose the indebted
ness is incurred; it is prohibited for any 
purpose in excess of the limit, unless i t can 
be reasonably shown that it can be liquidated 
and paid from the ordinary current revenues 
of the city: French v. Burlington, 42-614. 

In ascertaining whether the contemplated 
indebtedness is within the current revenue, 
such revenue as is absolutely certain to be 
received from the collection of taxes may be 
anticipated to at least some extent, and an 
indebtedness accordingly contracted: Ibid. 

In ascertaining the whole resources of a 
city, taxes levied should be regarded as 
available assets up to the time of the annual 
tax sale, but after that period the burden is 
on the city to show that such taxes have any 
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value which can be counted as available for 
the purpose of meeting a proposed indebted
ness: Ibid. 

Uncollected taxes: In ascertaining the 
entire indebtedness with reference to the 
constitutional limitation, uncollected taxes 
and the levy for the current year will not be 
taken into account as reducing such indebt
edness (explaining French v. Burlington, 42-
614): Council Bluffs v. Stewart, 51-385. 

The t ax lists are not made until after the 
equalization in June, and are not completed 
until after the levy of taxes in September. 
And where a tax was voted in May, which 
was in excess of the five per cent, limit as 
based upon the tax list of the previous year, 
held, that it was not proper to consider the 
assessor's lists of the current year as show
ing that such tax was not in excess of the 
constitutional limit: Wilkinson v. Van Or
inan, 70-230. 

Where the question was whether, at the 
time certain orders were given by the secre
tary of a school district upon the treasury, 
its indebtedness exceeded its constitutional 
limit, it appeared that certain lands included 
in the tax list were not valued therein, and 
that the taxes thereon were marked paid, 
held, that evidence as to the value of such 
lands was admissible, subject to the right of 
defendant to show the rate per cent, of the 
taxes and the amount paid, and thus ascertain 
the assessed value: Wormley v. District T'p, 
45-6G6. 

What corporations: This constitutional 
provision as to the limit of indebtedness is 
applicable to school districts: Winspear v. 
District T'p, 37-542; Mosher v. Independent 
School Dist., 44-122. 

Also to cities organized under special 
charter prior to the constitution: Scott v. 
Davenport, 34-208; Council Bluffs v. Stewart, 
51-385. 

Previous contracts: The adoption of the 
constitutional provision as to limit of in
debtedness did not impair any contract pre
viously made, although in excess of the limit 
imposed; but any provisions of a city charter 
authorizing the contracting of indebtedness 
in excess of the limit fixed were thereby re
pealed: Scott v. Davenport, 34-208. 

The fact that, as a result of the incurring-
of the indebtedness, the city is to acquire 
valuable property productive of revenue, 
does not take the case out of the constitu
tional provision: Ibid. 

A contract for gas, made before the con
stitutional limitation was adopted, held bind
ing, although the effect was to impose an in
debtedness in excess of the limit: Davenport 
Gas, etc., Co. v. Davenport, 13-229. 

Contracts for improvements: The pro
visions of a city charter limiting the amount 
of indebtedness which the city council might 
contract for borrowed money, held not appli
cable to indebtedness contracted for making 
improvements: Bice v. Keokuk, 15-579. 

Where a city enters into a contract with 
a contractor for the building of a sewer with 
the agreement that the contractor shall ac
cept in full satisfaction for the whole work 
certificates of assessment made upon the 
property adjacent to the sewer, such contract 
does not create a debt against the city within 
the meaning of this section: Davis v. Des 
Moines, 71-500; Tuttle v. Polk, 92-433; Clinton 
v.Walliker, 68 N. W.,431. 

Boundaries . S E C . 4. The boundaries of the state may be enlarged, 
with the consent of congress and the general assembly. 

Oath of office. S E C . 5. Every person elected or appointed to any 
office, shall , before entering upon the duties thereof, take an oath or affirma
tion to support the constitution of the United States, and of this state, and 
also an oath of office. 

H o w vacancies filled. S E C . 6. In all cases of elections to fill vacancies 
in office occurring before the expiration of a full term, the person so elected 
shall hold for the residue of the unexpired term; and all persons appointed 
to fill vacancies in office, shall hold until the next general election, and 
until their successors are elected and qualified. 

scribes the term of office of a person who is 
appointed to fill a vacancy in an office where 
the statutes authorize the filling of such 
vacancy by the board of supervisors, and 
such board cannot afterward, except for the 
causes recognized by statute, remove the 
person appointed before the expiration of the 
term: State v. Chatburn, 63-659. 

Where there was a failure to elect a county 
officer at a general election at which such of
fice should have been filled, and the incum
bent held over, qualifying anew as required 
by statute, held, that he filled a vacancy 
only, and his successor should be elected at 
the next general election: Dyer v. Bagwell, 
54-487; Boone County v. Jones, 58-373. 

This section explicitly defines and pre-

Xiand grants located. S E C . 7. The general assembly shal l not locate 
any of the public lands which have been, or may be granted by congress to 
this state, and the location of which may be given to the general assembly, 
upon lands actually settled, without the consent of the occupant. The 
extent of the claim of such occupant so exempted, shall not exceed three 
hundred and twenty acres. 

Seat of g o v e r n m e n t ; state un ivers i ty . S E C . 8. The seat of govern
ment is hereby permanently established, as now fixed by law, at the city of 
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Des Moines, in the county of Polk; and the state university at Iowa City, 
in the county of Johnson. 

ARTICLE 12.—SCHEDULE. 

Supreme law. SECTION 1. This constitution shall be the supreme law 
of the state, and any law inconsistent therewith, shall be void. The gen
eral assembly shall pass all laws necessary to carry this constitution into 
effect. 

Laws in force. SEC. 2. All laws now in force, and not inconsistent 
with this constitution, shall remain in force until they shall expire or be 
repealed. 

Any provisions in a city charter inconsist- pealed by the adoption of the constitution: 
ent with the constitution (as, for instance, Dively v. Cedar Falls, 27-227; <Scoíí v. Daven-
•with J 3 of the preceding article) were re- port, 34-208. 

Proceedings not affected. SEC. 3. All indictments, prosecutions, suits, 
pleas, plaints, process, and other proceedings pending in any of the courts, 
shall be prosecuted to final judgment and execution; and all appeals, writs 
of error, certiorari, and injunctions, shall be carried on in the several courts, 
in the same manner as now provided by law, and all offenses, misde
meanors, and crimes that may have been committed before the taking effect 
of this constitution, shall be subject to indictment, trial, and punishment, 
in the same manner as they would have been had not this constitution been 
made. 

A crime committed prior to the adoption punishment under the provisions of the prior 
of this constitution, held subject to trial and constitution: State v. Axt, 6-51L 

Fines inure to the state. SEC. 4. All fines, penalties, or forfeitures 
due, or to become due, or accruing to the state, or to any county therein, 
or to the school fund, shall inure to the state, county, or school fund, in 
the manner prescribed by law. 

Bonds in force. SEC. 5. All bonds executed to the state, or to any 
officer in his official capacity, shall remain in force and inure to the use of 
those concerned. 

First election for governor and l ieutenant-governor. SEC. 6. The 
first election under this constitution shall be held on the second Tuesday 
in October, in the year one thousand eight hundred and fifty-seven, at which 
time the electors of the state shall elect the governor and lieutenant-gov
ernor. There shall also be elected at such election, the successors of such 
state senators as were elected at the August election, in the year one thou
sand eight, hundred and fifty-four, and members of the house of represent
atives, who shall be elected in accordance with the act of apportionment, 
enacted at the session of the general assembly which commenced on the 
first Monday of December, one thousand eight hundred and fifty-six. 

For secretary, auditor, etc. SEC. 7. The first election for secretary, 
auditor, and treasurer of state, attorney-general, district judges, members 
of the board of education, district attorneys, members of congress, and such 
state officers as shall be elected at the April election, in the year one thou
sand eight hundred and fifty-seven (except the superintendent of public 
instruction), and such county officers as were elected at the August election, 
in the year one thousand eight hundred and fifty-six, except prosecuting 
attorneys, shall be held on the second Tuesday of October, one thousand 
eight hundred and fifty-eight: provided that the time for which any district 
judge or other state or county officer elected at the April election in the 
year one thousand eight hundred and fifty-eight shall not extend beyond 
the time fixed for filling like offices at the October election, in the year one 
thousand eight hundred and fifty-eight. 

For judges of supreme court. SEC. 8. The first election for judges 
of the supreme court, and such county officers as shall be elected at the 
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August election, in the year one thousand eight hundred and fifty-seven, 
shall be held on the second Tuesday of October, in the year one thousand 
eight hundred and fifty-nine. 

First session general assembly. SEC. 9. The first regular session 
of the general assembly shall be held in the year one thousand eight hun
dred and fifty-eight, commencing on the second Monday of January of said 
year. 

Senators. SEC. 10. Senators elected at the August election, in the year 
one thousand eight hundred and fifty-six, shall continue in office until the 
second Tuesday of October, in the year one thousand eight hundred and 
fifty-nine, at which time their successors shall be elected as may be pre
scribed by law. 

Offices not vacated. SEC. 11. Every person elected by popular vote, 
by a vote of the general assembly, or who may hold office by executive 
appointment, which office is continued by this constitution, and every per
son who shall be so elected or appointed to any such office, before the taking 
effect of this constitution (except as in this constitution otherwise pro
vided), shall continue in office until the term for which such person has 
been or may be elected or appointed shall expire; but no such person shall 
continue in office after the taking effect of this constitution, for a longer 
period than the term of such office, in this constitution prescribed. 

Judicial districts. SEC. 12. The general assembly, at the first session 
under this constitution, shall district the state into eleven judicial districts, 
for district court purposes; and shall also provide for the apportionment of 
the members of the general assembly in accordance with the provisions of 
this constitution. 

Submission of constitution. SEC. 13. This constitution shall be sub
mitted to the electors of the state at the August election, in the year one 
thousand eight hundred and fifty-seven, in the several election districts in 
this state. The ballots at such election shall be written or printed as fol
lows: those in favor of the constitution, "new constitution—yes." Those 
against the constitution, ' 'new constitution—no. ' ' The elections shall be 
conducted in the same manner as the general elections of the state, and the 
poll-books shall be returned and canvassed as provided in the twenty-fifth 
chapter of the code, and abstracts shall be forwarded to the secretary of 
state, which abstracts shall be canvassed in the manner provided for the 
canvass of state officers. And if it shall appear that a majority of all the 
votes cast at such election for and against this constitution are in favor of 
the same, the governor shall immediately issue his proclamation stating 
that fact, and such constitution shall be the constitution of the state of Iowa,, 
and shall take effect from and after the publication of said proclamation. 

Proposition to strike out the -word "white." SEC. 14. At the same 
election that this constitution is submitted to the people for its adoption or 
rejection, a proposition to amend the same by striking out the word ' 'white, ' ' 
from the article on the "right of suffrage, " shall be separately submitted to 
the electors of this state for adoption or rejection, in the manner following, 
viz. : a separate ballot may be given by every person having a right to vote 
at said election, to be deposited in a separate box. And those given for the 
adoption of such proposition shall have the words, " shall the word 'white' 
be stricken out of the article on the 'right of suffrage?'yes. " And those 
given against the proposition shall have the words, "shall the word 'white' 
be stricken out of the article on the 'right of suffrage?' no. " And if at 
said election the number of ballots cast in favor of said proposition, shall 
be equal to a majority of those cast for and against this constitution, then 
said word "whi te" shall be stricken from said article and be no part 
thereof. 

Mills county. SEC. 15. Until otherwise directed by law, the county 
of Mills shall be in and a part of the sixth judicial district of this state. 
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Done in convention at Iowa City, this fifth day of March, in the year of 
our Lord one thousand eight hundred and fifty-seven, and of the independ
ence of the United States of America, the eighty-first. 

In testimony whereof, we have hereunto subscribed our names: 
T I M O T H Y D A Y , 
S. G. W I N C H E S T E R , 
D A V I D B U N K E R , 
D. P . P A L M E R , 
G E O . W. E L L S , 
J. C. H A L L , 
J O H N H. P E T E R S , 
W M . H. W A R R E N , 
H. W. G R A Y , 
E O B T . G O W E R , 
H. D. G I B S O N , 
T H O M A S S E E L E Y , 

Attest : 

A. H. MARVIN, 
J. H. E M E R S O N , 
R. L. B. C L A R K E , 
J A M E S A. Y O U N G , 
D. H. SOLOMON, 
M. W. ROBINSON, 
L E W I S T O D H U N T E R , 
J O H N E D W A R D S , 
J. C. T R A E R , 
J A M E S F. W I L S O N , 
A M O S H A R R I S , 

J N O . T. C L A R K E , 
S. A Y R E S , 
H A R V E Y J. S K I F F , 
J. A. P A R V I N , 
W. P E N N C L A R K , 
J E R E . H O L L I N G S W O R T H , 
W M . P A T T E R S O N , 
D. W. P R I C E , 
A L P H E U S SCOTT, 
G E O R G E G I L L A S P Y , 
E D W A R D J O H N S T O N E . 

F R A N C I S S P R I N G E R , President. 

T H . J. S A U N D E R S , Secretary. 
E. N. B A T E S , Assistant Secretary. 





THE CODE OF IOWA 
ENACTED BY THE TWENTY-SIXTH GENERAL ASSEMBLY AT ITS EXTRA 

SESSION, 1897. 

PART FIRST. 

PUBLIC LAW. 
f 

TITLE I. 
OP THE SOVEREIGNTY AND JURISDICTION OF THE STATE, AND THE 

LEGISLATIVE DEPARTMENT. 

CHAPTER 1. 

OF THE SOVEREIGNTY AND JURISDICTION OF THE STATE. 

SECTION 1. State boundaries. The boundaries of the state are as 
defined in the preamble of the constitution. [C, 73, § 1; R., § 1; C , '51, § 1.] 

The boundary line between this state and the river: Chicago & N. W. £. Co., v. Clinton, 
Illinois is the middle of the main navigable 88-188. 
•channel of the Mississippi river or the chan- And see notes to the preamble to the con-
nel most used, and not the middle of the great stitution. 
"bed of the stream as defined by the banks of 

SEC. 2. Sovereignty. The state possesses sovereignty co-extensive 
•with the boundaries referred to in the preceding section, subject to such 
rights as may at any time exist in the United States in relation to public 
lands, or to any establishment of the national government. [C, 73, § 2; R., 
§2;C., '51,§2.] 

SEC. 3. Concurrent jurisdiction. The state has concurrent jurisdic
tion on the waters of any river or lake which forms a common boundary 
between this and any other state. [C, 73, § 3; R., § 3; C , '51, § 3.] 

This concurrent jurisdiction does not ex- the shore of an island beyond the middle of 
tend to the abatement of a nuisance existing the stream: State v. Mullen, 35-199. 
on the Illinois shore, or connected with such The jurisdiction of the courts of the s tate 
shore (Gilbert v. Moline, etc., Co., 19-319); but does not extend to the abatement of a nui-
does extend to the abatement of a nuisance sanee on an island in the Mississippi river, 
and punishment of a crime committed upon which is not shown to be within the Iowa 
a boat in said river, even though resting upon boundary as fixed by act of congress: i'wefc 

v. ffllenbolt, 84-394. 
8 
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SEC. 4. Lands of United States—jurisdiction—taxation—process. 
Exclusive jurisdiction over all lands situate in the state now or hereafter 
purchased by the United States, on which buildings for public use are or 
shall be erected, is hereby ceded to the United States, and the same shall 
be exempt from taxation so long as owned by the United States; subject to 
the right of service of any judicial process issued from or returnable to any 
court of this state or judge thereof, and the exercise by such courts of juris
diction of crimes committed thereon; and further subject to the enforcement 
of quarantine and health regulations of the state. [C.,73, § 4; E., §§ 2197, 
2198.] 

CHAPTER 2. 

OP THE GENERAL ASSEMBLY. 

SECTION 5. Sessions—where. The sessions of the general assembly 
shall be held at the seat of government, unless the governor shall convene 
them at some other place in times of pestilence or public danger. [C, 73, 
§ 5 ; R , §3;C., '51, § 4 ] 

SEC. 6. Temporary organization. At ten o'clock in the forenoon of 
the day on which the general assembly shall convene, and at the place of 
convening the houses respectively, the president of the senate, or in his 
absence some person claiming to be a member, shall call the senate to order. 
If necessary, a temporary president shall be chosen from their own number 
by the persons claiming to be elected senators; and some person claiming 
to be elected a member of the house of representatives shall call the house 
to order, and the persons present claiming to be elected to the senate shall 
choose a secretary, and those of the house of representatives, a clerk for 
the time being. [25 G. A., ch. 109; C, 73, § 6; E., § 14; C , '51, § 5.] 

S E C 7. Certificates of election. Such secretary and clerk shall receive 
and file the certificates of election presented, each for his own house, and 
make a list therefrom of the persons who appear to have been elected 
members of the respective houses. [C, 73, § 7; R.. § 15; C , '51, § 6.] 

SEC. 8. Temporary officers—committee on credentials. The persons 
so appearing to be members shall proceed to elect such other officers for the 
time being as may be requisite; and when so temporarily organized shall, 
choose a committee of five, who shall examine and report upon the credentials 
of the persons claiming to be members. [C, 73, § 8; R., § 4; C , '51, § 7.] 

SEC. 9. Permanent organization. The members reported .by the 
committee as holding certificates of election from the proper authority shall 
proceed to the permanent organization of their respective houses by the 
election of officers. [C, 73, § 9; R., § 5; C, '51, § 8.] 

SEC. 10. Oaths—who administer. Any member may administer oaths 
necessary in the course of business of the house of which he is a member, 
and, while acting on a committee, in the course of business of such committee. 
[C, 73, § 10; R., § 7; C , '51, § 10.] 

SEC. 11. Freedom of speech. No member shall be questioned in any 
other place for any speech or debate in either house. [C, 73, § 11; R., § 6; 
C , '51, § 9.] 

SEC. IS. Compensation of members. The compensation of the' 
members of the general assembly shall be: To every member, for each 
regular session, five hundred and fifty dollars, and for each extra session 
the same compensation per day while in session, to be ascertained by the 
rate per day of the compensation of the members of the general assembly 
at the preceding regular session; and in going to and returning from the 
place where the general assembly is held, five cents per mile, by the 
nearest traveled route; but in no case shall the compensation for any extra. 

§§4-12 
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session exceed six dollars per day, exclusive of mileage. [19 G. A., ch. 52, 
§ 2; 18 G. A., ch. 38, § 2; C , 73, § 12; R., § 18; C, '51, § 11.] 

SEC. 13. Compensation of officers and employes. The compensa
tion of the officers and employes of the general assembly shall be: To the 
secretary of the senate and chief clerk of the house, six dollars per 
day, each; to the assistant secretaries of the senate and clerks of the house, 
journal, enrolling and engrossing clerks, five dollars per day, each; the 
speaker's clerk, lieutenant-governor's clerk, and sergeant-at-arms, four 
dollars per day, each; to postmaster and assistant, mail carriers, bill clerks, 
file clerks, door keepers, janitors and committee clerks three dollars per 
day, each, and the necessary stationery for each of the clerks, secretaries, 
and their assistants aforesaid; to the lieutenant-governor's page and speak
er's page, two dollars per day, each; to the messengers, one dollar and. fifty 
cents per day, each. And no other or greater compensation shall be allowed 
such officers or employes, nor shall there be any allowance of or for sta
tionery, except as above provided, postage, newspapers, or other perqui
sites in any form or manner, or under any name or designation. [25 G. A., 
ch. 73; 19 G. A., ch. 52, § 2; 18 G. A., ch. 38, § 2; 0., 73, § 12; R., § 18; 0., '51, 
§ H-] 

SEC. 14. Payment of members. Within thirty days after the conven
ing of the general assembly, the presiding officers of the two houses shall 
jointly certify to the auditor of state the names of the members, officers and 
employes of their respective houses, and the amount of mileage due each 
member, respectively, who shall thereupon draw a warrant upon the state 
treasurer for the amount due each member for mileage, as above certified, 
and shall also issue to each member of the general assembly, at the end of 
said thirty days, a warrant for one-half the salary due him for the ses
sion, and the remaining one-half at the close of the session. At the close 
of any extra or adjourned session, the compensation of the members shall 
be paid upon certificate of the presiding officer of each house, showing the 
number of days of allowance, and the compensation as provided by law. 
[15 G. A.,ch. 3, § L] 

SEC. 15. Of officers and employes. The auditor shall also issue to 
each officer and employe of the general assembly, from time to time, upon 
certificates signed by the president of the senate and the speaker of the 
hotise, warrants for the amount due for services rendered. [15 G. A., ch. 3, 
§§ 2, 3.] 

SEC. 16. w a r r a n t s to be paid. Said warrants shall be paid out of any 
moneys in the treasury not otherwise appropriated. [15 G. A., ch. 3, § 4.] 

SEC. 17. Officers—tenure. The speaker of the house of representatives 
shall hold his office until the first day of the meeting of the regular session 
next after that at which he was elected. All other officers elected by either 
house shall nold their offices only during the session at which they were 
elected, unless sooner removed. [C, 73, § 13; R., § 16.] 

This section does not fix the term of After election he may be removed by the 
office of the secretary of the senate. It pre- senate electing: him, before the expiration 
scribes the limit of his term but does not fix of such term, without notice or a hearing-: 
his r ight to the office during such term. Cliff v. Parsons, 90-665. 

SEC. 18. Contempt—what is. Each house has authority to punish as 
for a contempt, by fine or imprisonment or both, any person who commits 
any of the following offenses against its privileges, dignity or authority: 

1. Arresting a member, knowing him to be such, in violation of his 
privilege, or assaulting, or threatening to assault, or threatening any harm 
to the person or property of, a member, knowing him to be such, for any
thing said or done by him in such house as a member thereof; 

2. Attempting by menace, or by force, or by any corrupt means, to 
control or influence a member in giving his vote, or to prevent his giving it; 

3. Disorderly or contemptuous conduct tending to disturb its proceedings ; 
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4. Refusal to attend, or to be sworn, or to affirm, or to be examined, as 
a witness before it, or before a committee thereof, when duly subpoenaed; 

5. Assaulting or preventing any person going before it, or before any of 
its committees, by its order; the offender knowing such fact; 

6. Rescuing or attempting to rescue any person arrested by its order; 
the offender knowing of such arrest; 

7. Impeding any officer of such house in the discharge of his duties as 
such; the offender knowing his official character. [C, 73, § 14; R., § 8; C , 
'51; § 12.] 

SEC. 19. Punishment for—how executed. Fines and imprisonment 
for contempt shall be only by virtue of an order of the proper house, 
entered on its journals, stating the grounds thereof. Imprisonment shall be 
effected by a warrant, under the hand of the presiding officer, for the time 
being, of the house ordering it, countersigned by the acting secretary or 
clerk, running in the name of the state, and directed to the sheriff or jailer 
of the proper county. Under such warrant, the proper officer will be 
authorized to commit and detain the person. Fines shall be collected by a 
similar warrant, directed to any proper officer of any county in which the 
offender has property, and executed in the same manner as executions for 
fines issued from courts of record, and the proceeds paid into the state 
treasury. [C, 73, § 15; R., § 10: C , '51, § 14.] 

SEC. 20. Same—how limited. Imprisonment for contempt shall not 
extend beyond the session at which it is ordered, and shall be in the jail of 
the county in which the general assembly is then sitting; or, if there be no 
such jail, then in one of the nearest county jails. Punishment for contempt 
shall not constitute a bar to any other proceeding, civil or criminal, for 
the same act. [C.,73, § 16; R., §§ 9, 11; C.,'51, §§ 13, 15.] 

SEC. 81. Witnesses—attendance compulsory. Whenever a committee 
of either house, or a joint committee of both, is charged with an investigation 
requiring the personal attendance of witnesses, any person may be com
pelled to appear before such committee as a witness, by serving an order 
upon him, which service shall be made in the manner required in case of a 
subpoena in a civil action in the district court, such order stating the time 
and place he is required to appear, signed by the presiding officer of the 
house appointing the committee, and attested by its acting secretary or 
clerk; or, in case of a joint committee, signed and attested by such officers 
of either house. [C, 73, § 17.] 

SEC. 22. Same—compensation. Witnesses shall be entitled to the 
same compensation for attendance under the preceding section as before the 
district court, but shall not have the right to demand payment of their fees 
in advance. [C.,73, §18.] 

SEC. 23. Joint conventions. Joint conventions of the general assem
bly shall meet in the hall of the house of representatives for such purposes 
as are or shall be provided by law. The president of the senate, or, in his 
absence, the speaker of the house of representatives, shall preside, or, in 
the absence of both, a temporary president shall be appointed by a joint 
vote. [C, 73, § 19; R., §§ 674, 675.] 

SEC. 24. Tellers. After the time for the meeting of the joint con
vention has been designated and prior thereto, each house shall appoint 
one teller, and the two shall act as judges of the election. 0., 73, § 20; R., 
§ 676.] 

SEC. 25. Secretary—record. The clerk of the house of representa
tives shall act as secretary of the convention, and he and the secretary of 
the senate shall keep a fair and correct record of the proceedings of the 
convention, which shall be entered on the journals of each house. [C., 73, 
§21;R.,§677.] 

SEC. 26. Election—vote—how taken. When any officer is to be 
elected by joint convention, the names of the members shall be arranged 
in alphabetical order by the secretaries, and each member shall vote in the 
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order in which his name stands when thus arranged. The name of the 
person voted for, and of the members voting, shall be entered in writing 
by the tellers, who, after the secretary shall have called the names of the 
members a second time, and the name of the person for whom each mem
ber has voted, shall report to the president of the convention the number 
of votes given for each candidate. [C, 73, § 22; R , §§ 678, 679.] 

SEC. 27. Second poll. If no person shall receive the votes of a major
ity of the members present, a second poll may be taken, and so on from 
time to time until some person receives such majority. [C.,73, § 23; R., § 
680.] 

SEC. 28. Adjournment. If the purpose for which the joint convention 
is assembled is not concluded, the president shall adjourn the same from 
time to time as the members present may determine. [C., 73, § 24; B., § 681.] 

SEC. 29. Certificates of election. When any person shall have received 
a majority of the votes as aforesaid, the president shall declare him to be 
elected, and shall, in the presence of the convention, sign two certificates 
of such election, attested by the tellers, one of which he shall transmit to 
the governor, and the other shall be preserved among the records of the 
convention and entered at length on the journal of each house. The gov
ernor shall issue a commission to the person so elected. [C, 73, § 25; R., § 
682.] 

SEC. 30. Election of senators. Joint conventions for the purpose of 
electing a senator in the congress of the United States, and canvassing the 
votes for governor and lieutenant-governor, shall be conducted according 
to the foregoing provisions, so far as applicable. [C, 73, § 26; R., § 685.] 

SEC. 31. Parliamentary rules. In the absence of other rules, those 
of parliamentary practice comprised in Cushing's Manual shall govern. 
[C.,73, §27; R., § 686.] 

CHAPTER 3. 

OF THE STATUTES. 

SECTION 32. Bills—approval—passage over veto—certificate. If 
the governor approves a bill, he shall sign and date it; if he returns it with 
his objections and it afterwards passes as provided in the constitution, a 
certificate, signed by the presiding officer of each house in the following 
form, shall be indorsed thereon or attached thereto: "This bill, having 
been returned by the governor, with his objections, to the house in which 
i t originated, and, after reconsideration, having again passed both houses 
by yeas and nays by a vote of two-thirds of the members of each house, has 
become a law this day of " [C, 73, §§ 28, 29; R., §§ 19, 
20;C.,'51,§§16,17.] 

As to how the fact of approval may be As to approval by governor, see Const., 
shown, see note to g 38. art. 3, \ 16. 

SEC. 33. Bills retained—certificate. When a bill has passed the 
general assembly, and is not returned by the governor within three days as 
provided in the constitution, it shall be authenticated by the secretary of 
state indorsing thereon: "This bill, having remained with the governor 
three days (Sunday excepted), the general assembly being in session, has 
become a law this day of 

[C, 73, § 30; R., § 21; C , '51, § 18.] Secretary of State. '• 
See Const., art. 3, \ 16. 

SEC. 34. Acts—where deposited. The original acts of the general 
assembly shall be deposited with and kept by the secretary of state. [C.„ 
73,§31;R.,§22;C., '51,§19.] 
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thereunder prior to the formal publication 
of the statute, although such formal publi-
tion differed from the original rolls and the 
newspaper publication: State v. Donehey. 
8-396. 

As the constitution requires a proposed 
amendment to be entered upon the journals 
of the respective houses of the general 
assembly when agreed to, such journals are 
higher evidence of the contents of such 
amendment as it was agreed to than the 
enrolled copy of the joint resolution propos
ing such amendment, signed by the presid
ing officers of the respective houses and by 
the governor: Koehler v. Hill, 60-543. 

The original act thus deposited with the 
secretary of state is the ultimate proof of the 
statute, whatever errors there may be in the 
printed copies thereof; and the court will 
inform itself and take cognizance of the true 
reading as thus shown: Clare v. State, 5-509. 

The acts thus deposited are the bills 
which receive the signatures of the officers, 
etc., and behind them it is impossible for 
any court to go for the purpose of ascertain
ing what the law is: Duncombe v. Prindle, 
12-1, 11. 

Where the newspaper publication of an 
act corresponded with the original rolls, held, 
that the act as thus existing and published 
would govern as to an offense committed 

SEC. 35. Private acts—when take effect. Acts of a private nature, 
which do not prescribe the time when they take effect, shall do so on the 
thirtieth day next after they have been approved by the governor, or 
indorsed as provided in this chapter. [C, 73, § 32; R., § 23; C , '51, § 20.] 

SEC. 36. Acts taking effect by publication. Acts which are to take 
effect from and after publication in newspapers shall be published in two or 
more papers, one at least of them at the seat of government, and, if such 
papers are not designated in the act, the same may be designated by the 
secretary of state, and the act published accordingly. All such acts shall 
take effect from and after the date of the last publication, and the secretary 
of state shall make and sign on the original roll of each of such acts a 
certificate, stating in what papers it was published, and the date of the last 
publication in each of them, which certificate and the printing thereof at 
the foot of the act shall be presumptive evidence of the facts therein stated. 
[C, 73, § 33; R., § 24; C, '51, § 21.] 

A statute does not become a law so as to 
affect the rights of property or parties until 
the time when by publication or otherwise 
it is to take effect: Charless v. Lamberson, 
1-435. 

The provision in the former section that 
"a l l such acts shall take effect on the twen
tieth day after the date of the last publica
tion " held to apply only to acts in which the 
time of taking effect was not specified, and 
not to render it incompetent for the legislat
ure to specify in the act itself when it should 
take effect. Where an act provided that it 
should take effect "from its publication in," 
etc., held, that it took effect from the date of 
such publication: Hunt v. Murray, 17-313. 

Under a prior provision, however, to the 
same effect, held, that although the act con
tained a special section directing that it 
should take effect from and after its publi
cation, such section should not be considered 
as repealing the general provision that it 
should take effect at the expiration of twenty 
days from the date of publication: Thatcher 
v. Haun, 12-303. 

Certificate of secretary that act was pub
lished in one newspaper, held not sufficient: 
Welch v. Battern, 47-147. 

The general assembly may provide that 
an act shall take effect by publication, and 
the courts have no power to prevent the in
justice which may result therefrom. (De
cided under old Const.): Pierson v. Baird, 2 
G. Gr., 235. 

If a statute is in force, ignorance thereof 
from any cause on the part of those affected 
by it is no reason why it should not be en
forced against them. They cannot require 
that it should be published in such manner 
as that it should be known by them: Barber 
v. St. Louis, K. G. & N. W. É. Co., 43-223. 

Where at the time of the commission of 
an offense under a statute the only publica
tion that had been made was in a newspaper 
under authority of law, and the statute as 
thus published corresponded to the original 
rolls, held, that the form of the statute as 
thus appearing would prevail over a subse
quent publication, although it was official, 
varying from the form found in the rolls and 
as originally published: State v. Donehey, 
8-396. 

A court will take judicial notice of the 
fact of publication of a statute, where such 
publication is necessary in order that the act 
shall go into effect: Allen v. Dunham, 1 G. 
Gr., 89. 

The courts are bound ex officio to take no
tice of publication of statutes which take ef
fect by publication: Pierson v. Baird, 2 G. 
Gr., 235. 

While the statement appended to the 
printed act that it is "approved " is evidence 
of that fact, it is not essential to the validity 
of the act, and the approval may be shown 
from the original m the office of the secre
tary of state: Dishon v. Smith, 10-212. 

SEC. 37. Acts of public nature—when take effect. All acts and reso
lutions of a public nature passed at regular sessions of the general assem-
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bly shall take effect on the fourth day of July following their passage, 
unless some specified time is provided in the act, or they have sooner taken 
effect by publication. [C, 73, § 34; R., § 25; C., '51, § 22.] 

SEC. 38. Secretary of state to publish laws. Within fifty days after 
the adjournment of the general assembly, the secretary of state shall pre
pare a manuscript or printed copy of all the laws, joint resolutions and 
memorials passed thereat, arranging the same in chapters, with chapter 
headings and sectional catch-words and an index, to which he shall attach 
his certificate that the acts, resolutions and memorials therein contained 
are truly copied from the original rolls, which shall be presumptive evidence 
of their correctness, and deliver them to the state printer. [16 G. A., ch. 
132; C, 73, § 35; R., §§ 62, 63,144; C, '51, §§ 46, 47.] 

While the statement appended to the validity of the act, and the approval may be 
printed act that it is "approved" is evi- shown from the original in the office of the 
dence of that fact, it is not essential to the secretary of state: IHshon v. Smith, 10-212. 

SEC. 39. Style of publication. The acts of each general assembly 
shall be printed in pages of the same size, and, as near as may be, of the 
same style, type and appearance with the official edition of this code. [16 
G.A.,ch. 132; C, 73, §36.] 

SEC. 40. Superintendence of publication—copies—time. The secre
tary of state shall superintend the printing of the laws as above directed. 
In the absence of any other provision, the number of copies to be printed 
and bound, and the time within which the same shall be completed, may be 
fixed by resolution of each general assembly, or, in case no such resolution 
is passed, shall be determined by the executive council. [16 G. A., ch. 132; 
C.,73, §37.] 

SEC. 41. Amendments—reference to amended act. Every act passed 
in amendment of or in addition to any chapter or section of this code, or in 
amendment of or in addition to any previous act of the same kind, shall con
tain in the title thereof a reference to the number and name of the chapter 
so amended or added to, and, if such reference be omitted, the secretary of 
state shall, in preparing such act for publication, supply the omission. [16 
G. A.,ch. 132; C.,73, §38.] 

The marginal notes and head-lines in- the secretary of state as required by this 
serted by the secretary of state in publish- section: State v. Shreves, 81-615. 
ing the statutes are not to be considered in The provisions of this section are direc-
construing them. They are not a part of the tory rather than mandatory, and the omis-
law: Cook v. Federal Life Ass'n, 74^746. sion of the reference here required will not 

An amendatory act from which the num- invalidate the act even though the secretary 
ber and name of the chapter of the Code, of state does not supply the omission: Mor-
which is amended, is omitted, is not invalid, gan v. Des Moines, 54 Fed., 456. 
even though the omission is not supplied by 

SEC. 42. Distribution of laws by secretary of state. The secretary 
of state shall distribute the laws aforesaid as follows: To the state library 
for distribution to other states and territories, and for exchange, two hun
dred copies; two copies to each state institution, to each judge of a court of 
record, including United States circuit and district judges whose districts 
lie within this state, and to each state office; one copy to each member of 
the general assembly; ten copies to the library of the law department of the 
state university; ten copies to the state historical society; one to each public 
library within the state,—all of the foregoing to be bound in law sheep; 
thirteen thousand copies to be bound in boards for distribution to county 
auditors upon their requisition. [17 G. A., ch. 123, § 1; 16 G. A., ch. 132; C , 
73, § 39.] 

SEC. 43. By county auditors—accounting. Each county officer, jus
tice of the peace, township clerk and mayor of a city or town shall be 
•supplied with a copy of the laws for the use of his office, which shall be 
delivered to his successor in office. Distribution shall be made upon the 
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requisition of the county auditor upon the secretary of state, which requi
sition shall state the number of copies required for distribution under the 
provisions of this section, and also the number of copies requisite for sale 
in the county, and said requisition shall be made before the first day of 
March in each year, and thereupon the secretary of state shall forward the 
number so certified, and file with the auditor of state a certificate thereof, 
which shall be charged to such county by the auditor of state. The auditor 
of state shall credit the county with the number of copies distributed under 
the provisions of this chapter, upon the filing of the proper vouchers by the 
county auditors, and upon the sale of such laws by the county auditor at 
the rate of fifty cents per copy. The said county auditor shall pay said 
amounts to the county treasurer of his county, for the use of the state rev
enue, and the treasurer shall execute duplicate receipts therefor, one of 
which shall be filed with the auditor of state. The county auditors shall 
furnish the laws in their respective counties, as hereinbefore provided. [17 
G. A., ch. 123, § 2; 16 G. A., ch. 132; C., 73, § 40.] 

SEC. 44. Sales—reports—accounting. The secretary of state and 
county auditors shall sell the copies remaining in their hands at fifty cents 
a copy. The secretary of state shall report under oath to the auditor of 
state the number of copies remaining on hand after the distribution afore
said, and the auditor of state shall charge him therewith, and credit him 
with the proceeds of all that are sold, upon payment of the same into the 
state treasury. The county auditor shall pay the proceeds of all copies 
sold by him to the county treasurer, taking his duplicate receipts therefor, 
one of which he shall transmit to the auditor of state. [C, 73, § 41.] 

SEC. 46. Same. The secretary of state and county auditors shall, on 
or before the fifteenth day of November in each year, report to the auditor 
of state the number of copies sold and the number remaining on hand, and 
the amount paid into the state or county treasury, and the auditor shall 
charge such state or county treasurer with such amount. [C, 73, § 42.] 

SEC. 46. Copies to be delivered to successors. When the secretary 
of state or county auditor goes out of office having any such copies remain
ing, he shall deliver them to his successor, taking his duplicate receipts 
therefor, one of which he shall transmit to the auditor of state, who shall 
thereupon give such officer the proper credit and charge his successor with 
the copies received by him. Every officer receiving a copy of such laws 
shall execute a receipt therefor, and shall deliver such copy to his successor, 
or to the officer from whom he received it, for the use of such successor, 
and upon failure to do so shall be liable on his official bond or in his 
individual capacity. [C, 73, § 43.] 

SEC. 47. Cost of publishing. The compensation for the publication 
of laws which are ordered by the general assembly to take effect by publica
tion, unless otherwise fixed, shall be audited and paid by the state, and 
shall be one-third the rates of legal advertisements allowed by law. [C, 73, 
§44.] 

SEC. 48. Construction. In the construction of the statutes, the 
following rules shall be observed, unless such construction would be 
inconsistent with the manifest intent of the general assembly, or repugnant 
to the context of the statute: [C, 73, § 45; R , § 29; C , '51, § 26.] 

1. Bepeal—effect of. The repeal of a statute does not revive a statute 
previously repealed, nor affect any right which has accrued, any duty 
imposed, any penalty incurred, or any proceeding commenced, under or 
by virtue of the statute repealed. 

For similar provision as to the effect of binding force of such statute: Hancock v. 
Code upon previous legislation, see \ 51 and District T'p, 78-550. 
notes. Previous statute not revived: The repeal 

The repeal of a statute by an act which of a statute does not revive a statute pre-
substantially retains the provisions of the viously repealed: Burlington v. Kellar, 18-59; 
old statute does not destroy or interrupt the Negus v. Negus, 46-487. 
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As to proceedings commenced: Where a 
statute is repealed it must be considered as 
if it never existed except with reference to 
such parts as are preserved by the repealing 
statute; and though the suit may have been 
instituted under the statute while in exist
ence, such repeal takes away the jurisdic
tion over the case thus pending: Thatcher v. 
Haun, 12-303. 

Where a statute relating to the remedy 
is changed after the bringing of an action, 
subsequent proceedings should so far as 
practicable conform to the new law: David~ 
son v. Wheeler, Mor., 238. 

Where a rule of practice is changed by 
statute without any saving clause the new 
law is applicable to all cases then pending: 
Meigs v. Parke, Mor., 378. 

An amendment to the statute as to grant
ing a change of venue, held applicable to ac
tions pending. Such a change does not affect 
vested rights: Eikenberry v. Edwards, 71-82. 

Where the times of holding terms of court 
•were changed by statute, held, that such 
change did not affect a cause already com
menced by service of notice, and that defend
ant should be held to appear at the "next 
term," as so changed: Peoria M. & F. Ins. 
Co. v. Dickcrson, 28-274. 

Where action was commenced by service 
by publication before the taking olíect of the 
Revision, and the service of notice was not 
sufficient under the law as it then stood, held, 
that a judgment rendered upon such service 
after the taking effect of the Revision was 
defective, although the service, if made 
under the provisions of the Revision, would 
have been sufficient: Bristow v. Guess, 12-
404. 

Statutory provisions as to the method of 
trial in equity cases upon appeal, held not 
applicable to an appeal taken after the act 
took effect from a judgment rendered before 
that time: Simondson v. Simondson, 50-110; 
Trebon v. Zuraff, 50-180. 

Nor to an appeal commenced but not 
brought to judgment before the act took ef
fect: Schmeliz v. Schmeltz, 52-512; Bailey v. 
Malvin, 53^371. 

Effect upon judgments or orders: Pro
ceedings to enforce a judgment should be 
governed by the law in force when they are 
commenced, and not by that under which 
the judgment is rendered: Gray v. Iliff, 30-
195. 

The law in force at the time of the rendi
tion of a judgment should govern as to a sale 
Bade thereunder: Fonda v. Clark, 43-300; 
Babcock v. Gurney, 42-154. 

Also as to the right to appraisement: Hol
land v. Dickerson, 41-367. 

Also as to stay of execution: Du Boise v. 
Bloom, 38-512. 

Also as to right of appeal: Davenport v. 
Davenport & St. P. R. Co., 37-624; Ingram v. 
Chicago, D. & M. R. B. Co., 38-669. 

Proceedings commenced are not, under 
statutory provision above set out, affected 
by the repeal of the statute under which 
they are commenced: Inskeep v. Inskeep, 5-
204, 221. 

Rights accrued: The statute authorizing 
suit on a promissory note to be brought by an 

assignee thereof in his own name instead of 
in the name of the assignor for his benefit, 
held applicable to notes already executed: 
Phillips v. Runnells, Mor., 391. 

Where an action was brought prior to 
the adoption of the Code of '51, but judgment 
therein was not rendered until after that 
time, ]ield, that defendant's homestead ex
emption should be governed by the provi
sions of the law under which action was 
commenced: Helfenstein v. Care, 3-287. 

Where a new revenue law was passed 
making no express provisions as to the en
forcement of the penalties under the previ-
vious law, held, that the penalties already 
accrued could be enforced in accordance with 
the previous statute: Bartruff v. Remey, 
15-257. 

The general assembly cannot alter, 
change or repeal statutes relating to the 
remedy so as to substantially impair a vested 
right; therefore, where a mortgage and a 
mechanic's lien upon the same property 
attached under the Revision, held, in an ac
tion brought under the Code, that the mort
gagee had a right to have his lien determined 
and enforced, as against the holder of the 
mechanic's lien, in accordance with the pro
visions of the Revision: Brodt v. Rohlcar, 
48-36. 

Accruing and accrued rights are of the 
same character. There is no other distinc
tion made by the statute, except that one 
has accrued and the other is accruing. The 
statute takes effect upon both, and both are 
preserved to the party entitled thereto: 
Woods v. Haviland, 59-476. 

The repeal of a statute with reference to 
widow's dower will not affect a dower in
terest already vested though not yet as
signed: Burke v. Barron, 8-132. 

Prior to the death of a testator his devi
sees have no rights which are protected 
against subsequent legislation: Lorieux v. 
Keller, 5-196. 

The right contemplated by this provision 
pertains to any property right, or person, of 
the citizen. A permit granted under a stat
ute is not such a right that it is not affected 
by the repeal of the statute: State v. Mullen-
hoff, 74-271. 

Crimes previously committed: Where, 
after an indictment was found, the law pre
scribing the punishment for the offense 
therein charged was changed, so that the 
offense was no longer triable on indictment, 
but only on information, held, that the prose
cution under the indictment was not affected 
by the change. (Overruling State v. Bur-
dick, 9^102): State v. Shaffer, 21-486. 

A new statute which provides a milder 
punishment repeals so much of the former 
law as concerns the punishment without any 
express repeal, and where one statute pre
scribes different degrees of punishment in 
different sections for the same offense, only 
the milder degree can be adopted: State v. 
Brandt, 41-593. 

Where the repealing clause of a penal 
statute provided that no offense committed 
and no penalty incurred under the act re
pealed should be affected by the repeal, held, 
that a crime committed under a previous act, 
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which was repealed with a similar saving 
clause to the act thus repealed, was not 
within the exception and could not be prose
cuted: Jones v. State, 1-395. 

Where the statute defining a crime is re
pealed and another provision substituted 
defining the same crime, but providing a 
different punishment, an indictment is not 
subject to demurrer which fails to state 
whether such crime was committed before or 
after the change in the statute: State v. 
Beyelts, 74-499. 

The repeal of a penal statute without a 
special saving clause does not release a party 
who has already incurred the penalty there
under from liability: Kemmish v. Ball, 30 
Fed., 759. 

Illegal act not validated: The abroga
tion and repeal of the constitutional pro
vision prohibiting the issuance of paper to 
circulate as money, held not to render valid 
scrip so issued while the law was in opera
tion: Dively v. Cedar Falls, 21-565. 

Taxes accrued: Taxes, and the interest 
and penalties thereon, are not aifected by a 
repeal of the law under which they have 
accrued: State ex rel. v. Stewart, 11-251; 
Cedar Bapids & M. B. B. Co. v. Carroll 
County, 41-153. 

But the repeal of the statute terminates 
the right to additional penalties: Tobin v. 
Hartshorn, 69-648. 

Where a railway company had expended 
money in reliance on a tax voted in its aid, 
held, that a repeal of the statute did not de
prive the company of the right to have the 
tax levied and collected: Burges v. Mabin, 
70-^33. 

The repeal of a statute authorizing 
special assessments for improvements de
prives a city of the power to levy such a tax 
for improvements not yet contracted for: 
Wardens, etc., of Christ Church v. Burlington, 
39-224. 

The repeal of a statute held not to affect 
the right of redemption from a tax sale ex
isting thereunder prior to the repeal: 
Adams v. Beale, 19-61; Myers v. Copeland, 
20-22. 

A general repealing clause should be 
construed as referring only to laws of a gen
eral nature on the same subject. Therefore 
where, under the charter of an incorporated 
town, it was authorized to grant licenses for 
the sale of intoxicating liquors, held, that a 
subsequent license law, making different 
provisions, would not repeal the authority 
conferred in the charter: State v. Neeper, 3 G. 
Gr., 337. 

Where provisions for the foreclosure of 
tax titles were made by special statutes 
applicable to sales for taxes levied by cities, 
and subsequently other provisions were made 
in regard to tax sales, held, that the original 
remained in force as to sale for city taxes: 
Sweet v. Billings,14rS84. 

Express repeal: Where there is a direct 
conflict between two different statutes, and 
the latter in express terms repeals all prior 
acts in conflict with its provisions, the for
mer must be held repealed: Staples v. Ply
mouth County, 62-364. 

The question of the' effect of a repealing 

clause in an unconstitutional statute is one of 
legislative intention and to be determined 
from all the circumstances of the particular 
case. Where the language used was "so 
much of chapter 80 as comes in conflict with 
this act is repealed," held, that such pre
vious statute was not thereby repealed: Childs 
v. Shower, 18-261. 

Implied repeal: Where two laws are in 
conflict and cannot be reconciled the last 
must prevail, being the last expression of 
the legislative will: McKinney v. Wood, 35-
167. 

Where two statutes are in terms repug
nant or inconsistent, if the latter is intended 
to provide the only rule which is to govern 
the case, it will be considered as repealing 
the prior statute: State v. Courtney, 73-619. 

In a particular case, held, that two sec
tions being manifestly inconsistent, one of 
them must be regarded as having been re
pealed by implication: State v. Délong, 12-453. 

A general statute making regulations 
upon a particular subject inconsistent with 
those in a special act of incorporation of a 
city repeals the provisions in such special 
act: State v. Harris, 10-441. 

Where a statute to which, by subsequent 
legislation, an exception is made is repealed, 
and subsequently re-enacted without provid
ing for the exception, the last statute being 
inconsistent with the one making the excep
tion will be deemed to repeal it by implica
tion: State v. Bissell, 67-616. 

The passage of a statute making women 
eligible to school offices, held to repeal by 
implication such portions of the statutes re
lating to contesting elections as require a 
contestant to show the qualification of an 
elector in the county: Brown v. McCollum, 
76-479. 

While the repeal of a statute by implica
tion is not favored by the courts, yet where 
a statute is inconsistent in its provisions with 
one subsequently enacted, and is out of har
mony with the spirit of later general legisla
tion on the subject-matter, the courts will 
sustain the more recent statute: Yant v. 
Brooks, 19-87. 

Where a statute covers an entire subject 
it thereby repeals prior statuces on the same 
subject, although they are not expressly 
repealed: Ellis v. Jackson County, 38-175. 

Where one ordinance embraced and 
revised the whole subject-matter contained 
in the corresponding portion of a previous 
ordinance, held, that such previous ordinance 
was repealed by the subsequent one: Becorah 
v. Dunstan, 38-96. 

Where a subsequent statute is passed con
taining provisions substantially the same as 
those of a previous statute, but not contain
ing all the provisions of the previous one, 
there being no inconsistency between the 
two, and they being such that both will be 
enforced, the later statute will not be 
regarded as repealing even that portion of 
the previous statute not included in the later 
one: Phillips v. Council Bluffs, 63-576; Ament 
v. Humphrey, 3 G. Gr., 255. 

The fact that a subsequent statute pro
vides a new remedy for the same wrong will 
not necessarily show an. implied repeal. > The 



Tit. I, Ch. 3. 
123 

STATUTES. ,48 

new remedy may be merely cumulative: 
State v. Berry, 12-58. 

Where statutes are not in conflict, the 
latter cannot be held to repeal by implica
tion authority conferred in the former: Bur
lington v. Putnam Ins. Co., 31-102. 

The amendment to \ 4413 of Code of '73 by 
which the number of peremptory challenges 
of the defendant in criminal cases was 
reduced from twenty to ten, held not a repeal 
but applicable to the organization of juries 
after it took effect, no matter when the pro
ceeding was commenced: State v. Shreves, 
«1-615. 

Change in statute upon which another 
statute depends will not affect the latter: 
Garber v. Clayton County. 19-29; Kinsey v. 
Sherman, 46-463; Weir v. Allen, 47-482. 

But where a special charter refers to the 
general law for subjects of taxation under 
such charter, it seems that a change in the 
general law will operate equally on the 
charter: Tachaberry v. Keokuk, 32-155. 

Repeals by implication not favored: The 
law does not favor repeals by implication, 
and though two acts are seemingly repug
nant, yet they should, if possible, receive 

such construction that the latter shall not 
repeal the former: Harriman v. State, 2 6 . 
Gr., 270; Hummer v. Hummer, 3 G. Gr., 42; 
Casey v. Harned, 5-1; Cole v. Board of Super
visors, 11-552; Baker v. Steamboat Milwaukee, 
14-214; Burke v. Jeffries, 20-145; State v. Shaw, 
28-67; Dubuque v. Harrison, 34-163. 

If by any fair and reasonable construction 
a prior and later statute can be reconciled, 
both shall stand. If it can be avoided, no 
court can conclude that a statute is repealed 
by implication: Casey v. Harned, 5-1; Baker 
v. Steamboat Milwaukee, 14-214. 

In order to work the repeal of an old law 
by a new one by implication, there must be 
an absolute repugnance between the two. 
Effect will be given, if possible, to several 
statutes in pari materia: State v. Shaw, 28-67. 

Any reasonable construction will be 
adopted to avoid a repeal by implication: 
State v. Brandt, 41-593. 

Repeal by implication is not to be pre
sumed: Bisdon v. Shank, 37-82. 

Non-user: Mere failure to enforce & 
statute does not result in its repeal by non-
user: Pearson v. International Distillery, 72-
348. 

2. Words and phrases. Words and phrases shall be construed according 
to the context and the approved usage of the language; but technical words 
and phrases, and such others as may have acquired a peculiar and appro
priate meaning in law, shall be construed according to such meaning. 

The word "acquire" with reference to Under statutes with reference to the 
real property applies to the acquisition of acquisition of property by aliens, held that 
the same by will as well as by purchase: "purchase" includes acquisition by will as 
Bennett v. Hibbert, 88-154. well as by purchase for a consideration: Ibid. 

3. Number and gender. "Words importing the singular number may 
he extended to several persons or things, and words importing the plural 
number may be applied to one person or thing, and words importing the 
masculine gender only may be extended to females. 

4. Joint authority. Words giving a joint authority to three or more 
public officers or other persons shall be construed as giving such authority 
to a majority of them, unless it be otherwise expressed in the act giving the 
authority. 

5. Highway—road. The words "highway" and " road" include public 
¡bridges, and may be held equivalent to the words " county way, " "county 
road, " "common road, " and "state road. " 

Public bridges are a part of the highway: Gallaher v. Head, 72-173. 

6. Insane. The words "insane person" include idiots, lunatics, dis
tracted persons, and persons of unsound mind. 

7. Issue. The word "issue" as applied to descent of estates includes 
all lawful lineal descendants. 

8. Land—real estate. The word " land" and the phrases "real estate" 
and "real property" include lands, tenements, hereditaments, and all 
rights thereto and interests therein, equitable as well as legal. 

The term real property includes all legal 
rights in land: Strong v. Garret, 90-100. 

Therefore, held that the reversionary 
interest of an heir to the premises in which 
the widow had by election a life estate by 
virtue of the homestead right is such an in
terest as may be levied upon and sold as 
real property in the hands of the heir or in 
the hands of the testator herself who has 
acquired the interest of such heir by inher
itance: Ibid. 

The interest which a mortgagee has in 
the real property mortgaged constitutes 
"real estate:" Severin v. Cole, 38^463; and 
also the equitable interest which the heir of 
such mortgagee has in such property: Bur
ton v.Hintrager, 18-348. 

Real estáte includes equitable as well as 
legal interests in real property: Blaine v. 
Stewart, 2-378. 

The making improvements upon land by 
one in possession under contract of purchase 
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gives him an equitable interest which will long as the works should operate, held, that 
pass by a conveyance: White v. Butt, 32-335. the buildings, machinery, mains, pipes, etc., 

A mere license to make improvements constituted real property, assessable as an 
upon and use real property is not real estate, entirety in the township where the main 
Melhop v. Meinhart, 70-685. works were located: Oskaloosa Water Co. v. 

Where water-works were erected upon Board of Equalization, 84-407. 
land occupied under a lease to continue as 

9. Personal property. The words "personal property" include money, 
goods, chattels, evidences of debt, and things in action. 

A promissory note is "personal property:" be brought, and though it has not been in-
Allison v. King, 21-302; so are municipal dorsed by the payee; so held in case of em-
bonds: Callanan v. Brown. 31-333; and so is bezzlement: State v. Orwig, 24-102. 
a draft, though it be against the government, Applied: Iowa Lumber Co. v. Foster, 49-25. 
and upon.which action could not, therefore, 

10. Property. The word "property" includes personal and real property. 
Applied: Briggs v. Briggs, 69-617. A non-negotiable draft of an insurance: 
The word " property " used in \ 2901 with company in settlement of a claim is prop-

reference to perpetuities applies to personal erty, although acceptance of the company is. 
as well as real property; Meek v. Briggs, 87- essential before liability would attach OIL 
610. such draft: State v. Patty, 66 N. W., 727. 

11. Month—year—A. D. The word "month" means a calendar month, 
and the word "year" and the abbreviation "A. D. " are equivalent to the 
expression "year of our Lord. " 

The designation of the year by numerical in an indictment: State v. Seamons, 1 G. Gr., 
figures with A. D. prefixed, held sufficient 418. 

12. Oath—affirmation. The word " oath " includes affirmation in all cases 
where an affirmation may be substituted for an oath, and in like cases the 
word "swear" includes "affirm." 

13. Person. The word "person" may be extended to bodies corporate. 
So held under the statute as to garnish- rations cannot be punished. The true rule 

ment: Wales v. Muscatine, 4-302, 307. is that corporations are to be considered as 
The rule that the word persons may be persons when the circumstances in which 

extended to bodieb corporate cannot be of they are placed are identical with those of 
universal application, especially in the con- natural persons expressly included in the 
struction of criminal statutes, for the reason statute: Stewart v. Waterloo Turn Verein, 71— 
that there are some crimes for which corpo- 226. 

14. Seal. Where the seal of a court, public office or officer, or public 
or private corporation, may be required to be affixed to any paper, the 
word " sea l " shall include an impression upon the paper alone, as well as. 
upon wax or a wafer affixed thereto. 

15. State. The word " state, " when applied to the different parts of the 
United States, includes the District of Columbia and the territories, and the 
words "United States " may include the said district and territories. 

16. Town. The word "town" means an incorporated town, and m&y 
include cities. 

"Town" does not include unincorporated extent of the homestead: Truaz v. Pool, 46— 
village; so held in construing a statute as to 256. 

17. Will. The word ' ' will ' ' includes codicils. 
18. Written—in writing. The words "writ ten" and "in writing" may 

include any mode of representing words and letters in general use, except 
that signatures, when required by law, must be made by the writing or 
mark of the person. 

19. Sheriff. The term "sheriff" may be extended to any person per
forming the duties of the sheriff, either generally or in special cases. 

This does not authorize a person other cutions, etc.: Conway v. McGregor <& M. It. -R. 
than the sheriff to serve notices, levy exe- Co., 43-32. 

20. Deed—bond—indenture—undertaking. The word "deed" is applied 
to an instrument conveying lands, but does not imply a sealed instrument; 
and the words "bond" and "indenture" do not necessarily imply a seal, and 
the word "undertaking" means a promise or security in any form. 
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A seal is not therefore essential to the va- 1-282; though it formerly was so: Switzer v. 
lidity of a conveyance: Pierson v. Armstrong, Knapps, 10-72; Simms v. Hervey, 19-273, 290. 

21. Executor—administrator. The term "executor" includes adminis
trator, and the term "administrator" includes executor, where the subject-
matter justifies such use. 

22. Numerate—figures. The Roman numerals and Arabic figures are to 
be taken as a part of the English language. 

The designation of the year by numeral an indictment: 
figures with A. D. prefixed, lield sufficient in 418. 

State v. Seampns, 1 G. Gr., 

23. Computing time. In computing time, the first day shall be excluded 
and the last included, unless the last falls on Sunday, in which case the 
time prescribed shall be extended so as to include the whole of the follow
ing Monday. [C, 73, § 45; R , § 4121; C, '51, § 2513.] 

Calendar months are to be computed by 
reckoning from a given day to the day of a 
corresponding number where there is one: 
Parichill v. Brighton, 61-103. 

In computing the number of days that a 
process has been served before return day 
the day of service should be included and 
the day of return excluded: Dilts v. Zeigler, 
1G. Gr., 164. 

Where sixty days from March 17th were 
given in which to file bill of exceptions, held, 
that a bill filed on May 17 th could not be con
sidered: McCoid v. Bafferty, 84-532. 

• In computing time the first day shall be 
excluded and the last included: Éichardson 
•Ü. Burlington & M. B. B. Co., 8-260; Teucher 
». Hiatt, 23-527; Manning v. Irish, 47-650; 
SBonney v. Cocke, 61-303. 

The words "from and after," used in a 
contract with reference to an act done, are 
inclusive, but with reference to a day named 
a re exclusive; therefore where it was agreed 
In the sale of a stock of goods that plaintiff 
should have the proceeds of sales from and 
after a certain date it was held that plaintiff 
was not entitled to the proceeds of the sales 
of the day named: Chicago Title and Trust 
Co. v. Smyth, 62 N. W., 792. 

But under a provision that notice shall be 
served in such time as to leave at least ten 
•days between the day of service and the first 
•day of the next term, both the day of service 
and the first day of the term should be ex
cluded from the computation: Bobinson v. 
Mster, 12-186. 

In such case, where the first day of the 
t e rm falls on Monday, Sunday is not to be 
•excluded from the computation: Ibid. 

The law does not recognize parts of a 

day. Therefore, held, that notes of evidence 
filed with the clerk on the same day as the 
entry of a judgment in a contempt proceed
ing, but two hours later, would be deemed 
filed in connection with the entering of the 
judgment: Small v. Wakefield, 84-533. 

Where it was provided that a tenancy 
should terminate upon ten days' notice, held, 
that notice being given on the last day of 
April, an action brought on the 10th day of 
May was premature, and that the day of 
service of the notice must be excluded: 
Aiken v. Appléby, Mor., 8. 

The provision that the last day, if it falls 
on Sunday, shall be excluded in any com
putation, applies only where it is required 
that some act shall be done on the last day. 
Under the statutory provision that a petition 
shall be filed ten days before the first day of 
the term, held, that Sunday should be in
cluded in the computation, although it was 
the last day before the first day of the term: 
Conklin v. Marshalltown, 66-122. 

Section applied in determining whether 
a bill of exceptions was filed within the 
ninety days allowed therefor: Sheldon Bank 
v. Boyce, 84-288. And see Bitchey v. Fisher, 
85-560. 

Provisions as to computation of time ap
plied: Holbrook v. Mill Owners Mut. Ins. Co., 
86-255. 

Where the compensation of an officer is 
provided for by the day, he is entitled to 
compensation for each day on which he is 
required to render services, and is not to be 
limited to pro rata compensation for the num
ber of hours actually employed in such serv
ice: White v. Dallas County, 87-563. 

24. Consanguinity and affinity. Degrees of consanguinity and affinity 
shall be computed according to the civil law. [C, 73, § 45; R., § 4124.] 

Applied: Martinddle v. Kendrick, 4G. Gr., 307. 

25. Clerk—clerk's office. The word "c lerk" means clerk of the court 
in which the action or proceeding is brought or is pending; and the words 
" clerk's office " means his office. [C, 73, § 45; R., § 4123.] 

after his" name designates him as the clerk 
of the court in which the action is brought 
or pending: Wetmore v. Marsh, 81-677. 

Where papers are prepared for the dis
trict court and the law requires them to be 
filed, it is unnecessary for the clerk to give 
his full official title, as the word " c l e r k " 

26. Population. The word "population," where used in this code or 
any statute hereafter passed, shall be taken to be that as shown by the last 
preceding state or national census, unless otherwise specially provided. 
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CHAPTER 4. 

OF THE CODE AND ITS OPERATION. 

SECTION 49. Citations—repeal of prior statutes. In citations, this 
revision of the laws shall be given as the ' ' Code, ' ' adding chapter or sec
tion, as required. All public and general statutes adopted prior to the 
present extra session of the general assembly, except acts appropriating 
money when the same has not been fully paid out, and all public and spe
cial acts the subjects whereof are herein revised or which are repugnant 
hereto, are repealed, subject to the limitations and exceptions hereinafter 
expressed, but local acts are repealed only by express terms or on account 
of repugnancy. [C, 73, §§ 46-8; R., §§ 30-2; C , '51, §§ 27-9.] 

While each title of the Code of '73 was 
separately enacted, held, that the whole Code 
should, for the purpose of construction, be 
regarded as having been enacted at the same 
time, and sections in different titles relat
ing to the same matter must be read and 
construed together and such construction 
adopted, if consistent with the language 
used, as would give force and effect to both 
sections: Hunt v. Farmers' Ins. Co., 67-742. 

The provisions of the Revision and session 
laws prior to the Code in reference to swamp 
lands being "public and special acts," and 
not revised in the Code, held not to be re
pealed thereby: Gray v. Mount, 45-591. 

Under this provision, all public and gen
eral statutes passed prior to the enactment 
of the Code and not therein re-enacted are 
repealed: Staples v. Plymouth County, 62-364. 

Under the corresponding provision of the 
Revision, held, that the prior act relating to 
the jurisdiction of counties bordering on the 
Mississippi river was not thereby repealed, 
although not embraced in the Revision: State 
V. Mullen, 35-199. 

A general statute making regulations 

SEC. 50. Code—when take effect—publication. The code shall take 
effect ninety days after the final adjournment of the extra session of the 
twenty-sixth general assembly, until which time existing statutes continue 
in force, and nothing contained in this title in relation to the preparation, 
and publication of the statutes shall be construed as including the code. 
[C.,'73, §49;R., §49;C.,'51, §30.] 

SEC. 61. Existing rights not affected. This repeal of existing stat
utes shall not affect any act done, any right accruing or which has accrued 
or been established, nor any suit or proceeding had or commenced in any 
civil cause before the time when such repeal takes effect; but the proceed
ings in such cases shall be conformed to the provisions of the code as far 
as consistent. [C, 73, § 50; R., § 34; C, '51, §§ 31, 2514.] 

upon a particular subject inconsistent with, 
those in special act of incorporation of a city 
repeals the provisions in such special actr 
State v. Harris, 10-441. 

The Revision of 1860 was not, as a whole, 
enacted by the general assembly. Those 
parts not enacted in the code of civil prac
tice and the code of criminal practice, or 
other acts adopted at the same session, were 
simply a compilation by the commissioners-
of the laws then in force, and, in case of an 
error in such compilation, the original stat
utes prevailed and were not to be deemed 
repealed: State v. Lee, 37-402. 

The provisions of the Revision relating 
to boats and rafts were repealed by the en
actment of the corresponding section of the. 
Code of '73 on the subject: Seippel v. Blake, 
86-51. 

The recording of a deed in a county to-
which another county is attached is an act 
done which remains valid notwithstanding 
the repeal of a statute by virtue of which, 
such annexation was made: Meagher v. Dru-
ry, 89-366. 

The general assembly cannot alter, change 
or repeal statutes relating to the remedy so 
as to substantially impair a vested right; 
therefore, where a mortgage and a mechan
ic's lien upon the same property attached 
under the Revision, held, in an actiont>rought 
under the Code of '73, that the mortgagee had 
a right to have his lien determined and en
forced as against the holder of the mechanic's 
lien, in accordance with the provisions of 
the Revision: Prodi, v. Bohkar, 48-36. 

A construction of the statute of limita
tions which would extend the time on debts 

existing before the adoption of the Code of 
'73 and on which the previous statute of 
limitations had commenced to run, to the 
full period after the taking effect of that. 
Code, was held not admissible, for the 
reason that it would affect a right accrued 
under the debt: McDonald v. Jackson, 55-37. 

A change made by the Code of '73 in the 
law as to the liability of railroad companies-
for injuries in certain cases, held not to ap
ply in a case where the injury was received 
before that Code took effect: Payne v. Chica
go, B. I. & P. B.. Co., 44-236. 
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A judgment being rendered before the 
taking effect of the Code of '73 against the 
husband, under which certain property of 
the wife, being in his possession, was liable 
as the law then stood, held, that such property 
might still be taken upon execution issued 
after the taking effect of that Code, although 
by its provisions the property of the wife 
would not have been liable under similar 
circumstances: Schmidt v. Holtz, 44-446. 

Where an original notice was served be
fore the taking effect of the Code of '73, but 
the second day of the next term occurred 
after that time, held, that the provisions of 
that Code would govern the time of plead
ing: Brotherlon v. Brotlierton, 41-112; Conr 
nable v. Colvin, 41-93. 

The right of a party to a trial by jury, in an 
action commenced prior to the taking effect 
of the Code of '73, held, not to be affected by 
any change made by that Code: Wormley v. 
Hamburg, 46-144. So held in an action for 
divorce in which, under the Revision, the 
parties were entitled to a jury trial: Wads-
worth v. Wadsworth, 40-448. 

The provisions of the Code of '73 held ap
plicable as to the admissibility of evidence in 
a particular case commenced before it went 
into effect: Wood v. Brolliar, 40-591. 

An order being made before the Code of 
'73 took effect for a special term of court to-
be held after that time, and that fifteen, 
jurors be called (the proper number under 
Revision), held, that such order was an "act 
done" so as to be valid, although the proper 
number under the Code of '73 was twenty-
four: Fifield v. Cluck, 39-651. 

As to the effect of the Code of '73 upon 
penalties or taxes delinquent before it took 
effect, see Cedar Rapids & M. R. B. Co. v. 
Carroll County, 41-153, 190. 

Under Revision, \ 4172, held, that pro
ceedings to enforce a judgment should be 
governed by the law in force when they 
were commenced and not by that under 
which the judgment was rendered; a judg
ment not being "an action:" Gray v. Iliff, 
30-195. 

Under a similar provision in the Code of 
'51, held, that, where an action was brought 
prior to its adoption, but judgment therein 
was not rendered until after that time, the 
defendant's homestead exemption should be 
governed by the provisions of the law under 
which the action was commenced: Helfen-
stein v. Cave, 3-287. 

And see I 48, \ 1, and notes. 

SEC. 52. Same. No offense committed, and no penalty or forfeiture 
incurred under any statute hereby repealed and before the repeal takes 
effect, shall be affected by the repeal; except that, when a punishment, pen
alty or forfeiture is mitigated by the provisions herein contained, such pro
visions shall be applied to a judgment to be pronounced after the repeal. 
[C.,'73, § 51; R., § 35; C '51, § 32.] 

SEC. 63. Same. No suit or prosecution pending when this repeal 
takes effect, for an offense committed, or for the recovery of a penalty or 
forfeiture incurred, shall be affected by the repeal, but the proceedings 
may be conformed to the provisions of the code as far as consistent. [C., 73, 
§52;R.,§36;C., '51, §83.] 

SEC. 54. Heretofore and hereafter. The terms "heretofore*' and 
'hereafter," as used in the code, have relation to the time when the same 
akes effect. [C , 73, § 53; R., § 38; C , '51, § 35.] 

Applied: Beruiett v. Bevard, 6-82; Haven-
port v. Davenport & St. P. R. Co., 37-024; 
Rivers v. Cole, 38-677; Thatcher v. Haun, 12-
303. 

The expression "prior to the passage " of 
an act means prior to its taking effect: Rogers 

v.Vass, 6-405; Cliarless v. Lamberson, 1-435. 
It is proper to make a curative act appli

cable to all acts described therein, interme
diate the taking effect of the act and its pas
sage: Shearer v. Mills, 35-499. 

CHAPTER 5. 

SUBMISSION OF CONSTITUTIONAL AMENDMENTS. 

SECTION 55. Publication—record kept. Whenever any proposition 
to amend the constitution has passed the general assembly and been 
referred to the next succeeding legislature, the secretary of state shall 
cause the same to be published in two newspapers of general circulation in 
each congressional district in the state, for the time required by the consti
tution; and proof of the publication shall be made by the affidavits of the 
publishers thereof, and such affidavits, with the certificate of the secretary 
of state of the selection of such newspapers therefor, shall be filed in bis 
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office, recorded in a book kept for that purpose, and preserved, and he shall 
report to the following legislature his action in the premises. [16 6 . A., 
ch. 144, § 1.] 

SEC. 66. Submission to vote—results declared—record. Whenever 
a proposition to amend the constitution shall have been adopted by two 
succeeding general assemblies, if no other time is fixed by the last general 
assembly adopting the same for its submission to the people, it shall be 
dono at the ensuing general election, in the manner required by law, and 
the board of state canvassers shall declare the result and enter the same of 
record in the book mentioned in the preceding section, immediately follow
ing and in connection with the proofs of publication. [19 G. A., ch. 7, § 1; 
16 G. A., ch. 144, § 2.] 

SEC. 67. Proclamation of submission. Whenever a proposition to 
amend the constitution is submitted to a vote of the electors, the governor 
shall include such proposed amendment in his election proclamation. [16 
G. A., ch. 144, § 3.] 

SEC. 68. Submission at special election. The general assembly may 
provide for th« submission of constitutional amendments to the people at 
a special election for that purpose, at such time as it may prescribe, proc
lamation for which election shall be made by the governor, and the same 
shall in all respects be governed and conducted as prescribed by law for 
the submission of constitutional amendments at a general election. [19 G. 
A., ch. 7, § 2.] 

SEC. 59. Expense. Expenses incurred under the provisions of this 
chapter shall be audited and allowed by the executive council, and paid out 
of any money in the state treasury not otherwise appropriated. [16 G. A., 
•r-V 144, § 4.] 
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TITLE II. 
OF THE EXECUTIVE DEPARTMENT. 

CHAPTER 1. 

OF THE GOVERNOR. 

SECTION 60. Office—secretary. The governor shall keep his office 
at the seat of government, in which shall be transacted the business of the 
executive department of the state, and he shall keep a secretary at said 
office during his absence. [C, 73, § 53.] 

SEC. 61. Must keep journal . He shall cause a journal to be kept 
in the executive office, in which a record shall be made of each official act 
as done, except if in cases of emergency an act is done away from the office, 
such entry shall be made as soon thereafter as may be; and he shall cause 
a like military record to be kept of his acts done as commander-in-chief. 
[C.,73, §§56, 57.] 

SEC. 63. May offer r ewards for arrests . Whenever the governor 
is satisfied that a crime has been committed within the state, punishable by 
death or by imprisonment in the penitentiary for a term, of ten years or 
more, and that the person charged therewith has not been arrested or has 
escaped from arrest, he may, in his discretion, offer a reward not exceed
ing five hundred dollars for the arrest and delivery to the proper authori
ties of the person so charged, which reward, upon the certificate of the 
governor that the same has been earned, shall be audited and paid by the 
state. [C.,73, §58; R., §57.] 

The board of supervisors has no authority from the county: Hawk v. Hamilton County, 
to offer a reward for the arrest of a criminal, 48^72. Nor has a city any authority to offer 
but it may for the recovery of funds stolen such reward: Hanger v. Des Moines, 52-193. 

SEC. 63. May employ counsel. Whenever the governor is satisfied 
that an action or proceeding has been commenced which may affect the 
rights or interests of the state, he may employ counsel to protect such 
rights or interests; and when any civil action or proceeding has been or is 
about to be commenced by the proper officer in behalf of the state, he may 
employ additional counsel to assist in the cause. [C, 73, § 59; R., § 44; C , 
'51, § 40.] 

SEC. 64. Expenses. The expenses thus incurred, and those caused 
in executing the laws, may be allowed by him and paid from the contingent 
fund. [C, 73, § 60; R., § 45; C , '51, § 41.] 

SEC. 66. Salaries. The salary of the governor shall be three thou
sand dollars per annum; and that of his secretary, fifteen hundred dollars 
per annum. [21 G. A., ch. 118, § 1; C , 73, § 3755; R., § 41; C , '51, § 37.] 

CHAPTER 2. 

OF THE SECRETARY OF STATE. 

SECTION 66. Duties—records to be kept. The secretary of state shall 
keep his office at the seat of government, and perform all duties required 
of him by law; he shall have charge of and keep all the acts and resolu
tions of the territorial legislature and of the general assembly of the state, 

9 



130 
§§ 67-75 SECRETARY OF STATE. Tit. II, Ch. 2. 

the enrolled copy of the constitutions of the state, and all bonds, books, 
records; maps, registers and papers which are now or may hereafter be 
deposited to be kept in his office, including all books, records, papers and 
property pertaining to the state land office. [18 G. A., ch. 206, § 2; C.,'73, 
§61;R., § 59;C.,'51, §42.] 

SEC. 67. Records relating to cities and towns. He shall receive 
and preserve in his office all papéis transmitted to him in relation to the 
incorporation of cities and towns, or the annexation of territory thereto, or 
the consolidation or abandonment of municipal corporations; and shall keep 
an alphabetical list of said cities and towns in a book provided for that pur
pose, in which shall be entered the name of the town or city, the character 
of the same, whether town or city, the county in which situated, and the 
date of organization. [C, '73, § 65; R., § 1046.] 

SEC. 68. Must countersign and register commissions. All com
missions issued by the governor shall be countersigned by the secretary, 
who shall register each commission in a book to be kept for that purpose, 
specifying the office, name of officer, date of commission, and tenure of 
office. [C, '73, § 62; R., § 60; C, '51, § 44.] 

SEC. 69. Must report criminal statistics. He shall report to the 
governor, before each regular session of the general assembly, an abstract 
for each year of the criminal returns received from the clerks of the sev
eral district courts, embracing all the facts contained in such returns. [C, 
'73, §63, R., 8 64, C,'51, §48.] 

SEC. 70. Must publish and distribute "Iowa Official Register." 
He is hereby authorized and directed to compile and publish, annually, fif
teen thousand copies of the "Iowa Official Register, " to contain historical, 
political and other statistics and facts of general value, but nothing of a 
partisan character. [24 G. A., ch. 64, § 1.] 

SEC. 71. Distribution of register. The distribution shall be as fol
lows: To members of the general assembly last elected, sixty copies each; 
the balance to be distributed to the newspapers of the state, to county and 
school officers, school principals, public libraries, colleges, seminaries and 
state institutions, and other citizens or institutions, either private or public, 
at the discretion of the secretary of state. [Same, § 2.] 

SEC. 72. Records of land office—how kept. The books and records 
of the land office shall be so kept as to show and preserve an accurate chain 
of title from the general government to the purchaser of each smallest sub
division of land; to preserve a permanent record, in books suitably indexed, 
of all correspondence with any of the departments of the general govern
ment in relation to state lands; to preserve, by proper records, copies of the 
original lists furnished by the selecting agents of the state, and of all other 
papers in relation to such lands which are of permanent interest. [C., 73, 
§ 83; R., §§ 92, 95.] 

SEC. 73. Separate books for separate grants. Separate tract books 
shall be kept for the university lands, the saline lands, the half million 
acre grant, the sixteenth sections, the swamp lands, and such other lands 
as the state now owns or may hereafter own, so that each description of 
state lands shall be kept separate from all others, and each set of tract 
books shall be a complete record of all the lands to which they relate. [C , 
73, § 84; R., § 94.] 

SEC. 74. Tract books—how ruled. Said tract books shall be ruled 
in a manner similar to those used in the United States land offices, so as to 
record each tract by its smallest legal subdivisions, its section, township 
and range, to whom sold, and when, the price per acre, to whom patented, 
and when. [C, 73, § 85; R., § 92.] 

SEC. 75. Land office—how kept—clerk—duties—copies furnished. 
The land office shall be kept open during business hours, and shall have 
the personal supojsvisim of the clerk thereof; the documents and records, 
therein shall be subject to inspection, in his presence, by parties having an 
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interest therein, and certified copies thereof, signed by the secretary with 
the seal of his office attached, shall be deemed presumptive evidence of the 
facts to which they relate, and on request they shall be furnished by him 
for a reasonable compensation. [C, 73, § 86.] 

SEC. 76. Patents—how issued—what to contain. Patents for lands 
shall issue from the land office, shall be signed by the governor and recorded 
by the secretary; and each patent shall contain therein a marginal certificate 
of the book and page on which it is recorded, which certificate shall be 
signed by the secretary, and all patents shall be delivered free of charge. 
[C.,73, § 87; R., §97.] 

SEC. 77. Patents—on -what conditions issued. No patents shall be 
issued for any lands belonging to the state, except upon the certificate of 
the person or officer specially charged with the custody of the same, setting 
forth the appraised value per acre, name of person to whom sold, date of 
sale, price per acre, amount paid, name of person making final payment, 
and of person who is entitled to the patent, and, if thus entitled by assign
ment from the original purchaser, setting forth fully such assignment, 
which certificate shall be filed and preserved in the land office. [C.,73, § 
88; R., §§ 98, 99.] 

SEC. 78. Secretary to make corrections—effect of. The secretary 
is authorized and required to correct all clerical errors of his office in name 
of grantee and description of tract of land conveyed by the state, found 
upon the records of such office; he shall attach his official certificate to each 
conveyance so corrected, giving the reasons therefor; record the same with 
the record of the original conveyance, and make the necessary corrections 
in the tract and plat books of his office. Such corrections, when made in 
accordance with the foregoing provisions, shall have the force and effect of 
a deed originally correct, subject to prior rights accrued without notice. 
[C.,73, §89.] 

SEC. '79. Maps, field notes, etc., to be kept . The secretary of state 
shall receive and safely keep in his office, as public records, any field notes, 
maps, records or other papers relating to the public survey of this state, 
whenever turned over to the state in pursuance of law; the United States 
at all times to have free access thereto for the purpose of tali ing extracts 
therefrom or making copies thereof. [C, 73, § 90.] 

SEC. 80. Governor to rel inquish color of t i t le. Whenever the gov
ernor is satisfied by the commissioner of the general land oflice that the title 
to any lands which may have been certified to the state under any of the 
several grants is inferior to the rights of any valid interfering pre-emptor 
or claimant, he is authorized and required to release by deed of relinquish
ment such color of title to the United States, to the end that the require
ments of the interior department may be complied with, and that such tract 
or tracts of land may be patented by the general government to the legal 
claimants. [C.,73, §91.] 

SEC. 81. Governor to correct errors . Whenever the governor is satis
fied by proper record evidence that any tract of land which may have been 
deeded by virtue of any donation or sale to the state is not the land intended 
to have been described, and that an error has been committed in malí ing out 
the transfers, in order that such error may be corrected, he is authorised to 
quitclaim the same to the proper owner thereof, and to receive a deed or 
deeds for the lands intended to have been deeded to the state originally. 
[C.,73, §92.] 

SEC. 82. Secretary to make lists of lands—effect of. In cases where 
lands have been granted to the state of Iowa by act of congress, and certi
fied lists of lands inuring under the grant have been made to the state by 
the commissioner of the general land office, as required by act of congress, 
and such lands have been granted, by act of the general assembly, to any 
person or company, and such person or company shall have complied with 
and fulfilled the conditions of the grant, the secretary of state is hereby 
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authorized to prepare, on the application of such person or company, or on 
the application of a party claiming title to any land through such person or 
company, a list or lists of lands situated in each county inuring to such 
applicant, from the lists certified by the commissioner of the general land 
office, as aforesaid, which shall be signed by the governor of the state, and 
attested by the secretary of state, with the state seal, and then be certi
fied to by the secretary to be true and correct copies of the lists made to 
this state, and deliver them to such applicant, who is hereby authorized to 
have them recorded in the proper county, and when so recorded they 
shall be notice to all persons the same as deeds now are, and shall be evi
dence of title in such grantee, or his or its assigns, to the lands therein 
described, under the grant of congress by which the lands were certified to 
the state, so far as the certified lists made by the commissioner aforesaid 
conferred title to the state; but where lands embraced in such lists are not 
of the character embraced by such acts of congress or the acts of the gen
eral assembly of the state, and are not intended to be granted thereby, the 
lists, so far as these lands are concerned, shall be void; but lands in litiga
tion shall not be included in such lists until the actions are determined and 
such lands adjudged to be the property of the company; nor shall the sec
retary include, in any of the lists so certified to the state, lands which have 
been adjudicated by the proper courts to belong to any other grant, or 
adjudicated to belong to any county or individual under the swamp-land 
grant, or any homestead or' pre-emption settlement; nor shall said certifi
cate so issued confer any right or title as against any person or company 
having any vested right, either legal or equitable, to any of the lands so 
certified. [19 G. A., ch. 123; 18 G. A., ch. 167; C.,'73, § 93.] 

If the certificate provided for in this sec- to the lauds under the act. But whilst the 
tion is introduced it dispenses with all other certificate establishes the title of the grantee, 
proof, and makes at least a, prima facie case, it is not essential to such title: Chicago, B. 
In the absence of such certificate the party & Q. B. Co. v. Lewis, 53-101. 
must prove the selection of the lands, that As to recording railway land grant titles, 
they are within the grant, and the construe- see \\ 2939, 2940. 
tion of the road, so as to entitle the grantee 

SEC. 83. Secretary to issue patents for university lands. The 
secretary of state is hereby authorized to issue patents for lands, the legal 
title to which is vested in the state university, in cases wherein it is shown 
to the satisfaction of the governor and attorney-general that such lands 
have been in fact sold by the authority of the state and paid for, and that 
the certificates of purchase have been lost or destroyed. [21 G. A., ch. 178, 
§!•] 

SEC. 84. Effect of such patents. The patents thus issued shall inure 
to the benefit of the original purchaser and his grantees only, and a clause 
to this effect shall be inserted in the patent. [Same, § 2.] 

SEC. 85. Fees to be collected by secretary. He shall collect the 
following fees for services: For each commission to commissioners in 
other states, and to notaries public, five dollars; for certificate, with seal 
attached, one dollar; for a copy of any law or record, upon the request of 
any private person or corporation, for every hundred words, ten cents; he 
shall also collect such other fees as directed by law. [21 G. A., ch. 125; C , 
73, § 3756; R., § 4133; C.,'51, § 2524] 

SEC. 86. Salary of secretary. The salary of the secretary of state 
shall be twenty-two hundred dollars per annum. [C.,'73, § 3756; R., § 58; 
C.,'51, §42.] 

SEC. 87. Deputy—qualification—bond—duties—salary. He may 
appoint, in writing, any person, except one holding a state office, as deputy, 
for whose acts he shall be responsible, and from whom he shall require 
bonds, which appointment and bond must be approved by the officer having 
the approval of the principal's bond, and such appointment may be revoked 
in the same manner,—both the appointment and revocation to be filed with 
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and kept by such officer. The deputy shal l qualify by taking the oath of 
the principal, to be indorsed upon and filed with the certificate of appoint
ment, and when so qualified he shall, in the absence or disability of the sec
retary, perform all the duties of the secretary pertaining to his office, and 
shal l receive a salary of fifteen hundred dollars a year. [21 G. A., ch. 118, 
§ 2; C. ,73, §§ 776-8, 770, 3756; E., §§ 642-4, 647; C., '51, §§ 411, 412, 413, 416.] 

S E C . 88 . Clerk for land department—salary. He shall be allowed 
one clerk to perform the work pertaining to the land department and such 
other duties as he may direct, whose sa lary shall be twelve hundred dol
lars per annum. [18 G. A., ch. 206, §§ 3, 4.] 

C H A P T E R 3. 

OF THE AUDITOR OF STATE. 

S E C T I O N 89 . OfB.ce—duties. The auditor shal l keep his office at the 
seat of government. He is the general accountant of the state, and i t is 
his duty: 

1. To keep accounts with others. To keep and state all accounts between 
the state and the United States, or any other state, or any public officer of 
the state, or person indebted to the state or intrusted with the collection, 
disbursement or management of funds belonging to the same, when they 
are payable to or from the state t reasury; 

2. To make settlements with officers. To settle the accounts of all county 
t reasurers and receivers of state revenues payable into the state t reasury, 
for each of their official terms, separately; 

3. To keep accounts of revenues. To keep fair, clear and separate 
accounts of all the revenue, funds and incomes of the state payable into 
the state treasury, and of all disbursements and investments thereof, show
ing the part iculars of the same; 

4. To settle with debtors. To sett le the accounts of all public debtors 
for debts due the state treasury, and to require such persons, or their legal 
representatives, who have not accounted to set t le their accounts; 

5. To settle with creditors. To sett le all claims against the treasury, 
and, when a claim is recognized by law for which no appropriat ion has been 
made, to give the claimant a certificate thereof, and repor t the same to the 
general assembly; 

6. To superintend and enforce collections. To direct and superintend 
the payment of all money payable into the state t reasury, and cause to be 
instituted and prosecuted the proper actions for the recovery of debts and 
other moneys so payable; 

7. To superintend fiscal affairs—furnish forms to officers. To superintend 
the fiscal affairs of the state, and secure their management as required by 
law; to furnish proper instructions, directions and forms to the county 
auditors and treasurers, in compliance with which they shal l several ly keep 
their accounts relat ing to the revenue of the state, and perform the duties 
of their several offices; also forms for the reports required to be made by 
said officers to such auditor, and of receipts to be given by such t reasurers 
to the taxpayers, and such officers shal l conform in al l respects to the 
forms and directions thus prescribed; 

8. To draw warrants—-form of—report to treasurer. To draw warran ts on 
the treasurer for money directed by law to be paid out of the treasury, as 
the same may become payable. Each warrant shall bear on the face thereof 
its proper number, date, amount, name of payee, and a reference to the law 
under which it is drawn, which part iculars shal l be entered in a book kep t 
for tha t purpose, in the order of issuance; and, as soon as practicable after 
issuing such warrant, he shal l certify the above part iculars to the t reasurer ; 
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The auditor is required to issue warrants Under provisions of \ 120 of Code of '73 
without regard to the fact that there may be (as amended) which are made more specific 
no money in the treasury to pay them: State in the present Code (see \ 170), lield, that if an 
v. Slierman, 46-415. expenditure was authorized by law, and 

The court cannot, by mandamus, compel necessary, and there was no appropriation 
the auditor to allow a particular sum on the therefor, the executive council might give 
settlement of a claim, but he can be compelled a certificate, upon which it would be the 
to issue a warrant for whatever sum he does duty of the auditor to issue a warrant: Prime 
audit or allow: Bryan v. Cattell, 15-538. v. McCarthy, 92-569. 

9. To have custody of securities. To have the custody of all books, 
papers , records, documents, vouchers, conveyances, leases, mortgages, 
bonds and other securities appertaining to the fiscal affairs and proper ty of 
the state, which are not required to be kept in some other office; 

10. To furnish information. To furnish the governor, on his requisition, 
information in writing upon any subject connected with his office, and to 
suggest to the general assembly plans for the improvement and manage
ment of the public revenue and proper ty; 

11. To report fiscal condition of state To report to the governor before 
each regular session of the general assembly a complete statement of the 
revenue, funds, income, taxable proper ty and other resources and property 
of the state, and of t he public revenues and expenditures since his last 
report, with a detailed statement of the expenditures to be defrayed 
from the treasury for the term following that covered by his report, speci
fying each object of expenditure, and distinguishing between such as are 
provided for by appropriations and such as are not, and showing the prob
able deficiency of any former appropriations; 

12. To apportion school fund interest. He shall, on the first Monday 
of March and September of each year, apportion the interest of the perma
nent school fund among the several counties in proportion to the number of 
persons betv/eon five and twenty-one years of age in each, as shown by the 
last repor t filed with him by the superintendent of public instruction. [22 
G. A., ch. 82, § 27; C. ,73, § 66; R., §§ 71, 1967; C.,'51, § 50.] 

S E C . 90 . To div ide warrants on request . When the amount due 
from the state to any person exceeds twenty dollars, the auditor shall , if 
requested, divide the amount into parcels of not less than ten dollars, and 
issue warrants therefor. [C , 73, § 67; R , § 72; C , '51, § 51.] 

S E C . 91. M a y require s ta tements from others. The auditor may at 
any time require any person receiving money, securities or property 
belonging to the state, or having the management, disbursement or other 
disposition of the same, an account of which is kept in his office, to render 
statements thereof and information in reference thereto. Any such person 
refusing or neglecting to render such statement or information shall forfeit 
twenty-five dollars, to be recovered by civil action in the name of the state. 
[C.,73, § 68; R., § 73; C.,'51, § 52.] 

S E C . 9 2 . Presentat ion of c la ims — l imitat ion — examin at ion of 
claimant. Every claim against the state shall be presented to the auditor 
for set t lement within two years after it accrues, and, if thereafter presented, 
the same shal l not be audited. When a claim is presented, the auditor is 
authorized to examine the claimant and any other persons, under oath, 
touching such claim, or cause them to verify the same by affidavit or depo
sition. [C. ,73, § 69; R., § 74; C.,'51, § 53.] 

S E C . 9 3 . D u t y as to officers fa i l ing to account. If any officer who 
is accountable to the treasury for any money or property neglects to render 
an account to the auditor within the time prescribed by law, or, if no time 
is so prescribed, then, within twenty days after being required so to do by 
the auditor, the auditor shall state an account against him from the books 
of the auditor 's office, charging ten per cent, damages on the whole sum 
appearing due, and interest a t the ra te of six per cent, per annum on the 
aggregate from the time when the account should have been rendered; all 
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of which may be recovered by an action brought on such account, or on the 
official bond of such officer. [C, 73, § 70; R., § 75; C , '51, § 54.] 

SEC. 94. Duty as to officers failing to pay. If any such officer fails 
to pay into the treasury the amount received by him within the time pre
scribed by law, or, having settled with the auditor, fails to pay the amount 
found due, the auditor shall charge such officer with twenty per cent, dam
ages on the amount due, with interest on the aggregate from the time the 
same became due at the rate of six per cent, per annum, and the Whole may 
be recovered by an action brought on such account, or on the official bond 
of such officer, and he shall forfeit his commission. [C, 73, § 71; R., § 76; 
C.,'51, §55.] 

SEC. 05. Such, officers may defend—costs. The penal provisions in 
the two preceding sections are subject to any legal defense which the offi
cer may have against the account as stated by the auditor, but judgment for 
costs shall be rendered against the officer in the action, whatever be its 
result, unless he rendered an account within the time named in the two 
preceding sections. [C, 73, § 72; R., § 77; C, '51, § 56.] 

SEC. 96. County treasurers seeking credit—conditions. When a 
county treasurer or other receiver of public money seeks to obtain credit 
on the books of the auditor's office for payment made to the treasurer, 
before giving such credit, the auditor shall require him to take and sub
scribe an oath that he has not used, loaned or appropriated any of the pub
lic money for his private benefit, nor the benefit of any other person. [C, 
73, §73;R., §78;C.,'51, §57.] 

SEC. 97. Bequisitions for accounts—civil action. In those cases 
where the auditor is authorized to call upon persons or officers for informa
tion, or statements, or accounts, he may issue his requisition therefor in 
writing to the person or officer called upon, allowing reasonable time, which, 
having been served and return made thereon to the auditor as a notice in a 
civil action, shall be evidence of the making of the requisition therein 
expressed. [C, 73, § 74; R., § 79; C , "31, § 5f3.] 

SEC. 98. Salary of auditor. The salary of the auditor of state shall 
be twenty-two hundred dollars per annum. [C, 73, § 3757; R., § 70; C , '51, 
§49.] 

SEC. 99. Deputy—qualification—bond—duties—salary. The audi
tor may appoint, in writing, any person, except one holding a state office, 
as deputy, for whose acts he shall be hold responsible, and from whom he 
shall require bond, which appointment and bond must be approved by the 
officer having the approval of the principal's bond, and such appointment 
may be revoked in the same manner,—both the appointment and revocation 
to be filed and kept in the office of the secretary of state. The deputy shall 
qualify by taking the oath of the principal, to be indorsed upon and filed 
with the certificate of appointment, and when so qualified ho shall, in the 
absence or disability of the auditor, perform all the duties of the auditor 
pertaining to his office, and receive a salary of fifteen hundred dollars a year. 
[21 G. A., ch. 118, § 3; C.,73, §§ 766-8, 770, 3757; R., §§ 642-4, 647; C.,'51, 
§§ 411, 412, 413, 416.] 

SEC. 100. Collect fees from banks, etc. He shall collect such fees 
as are provided for in the chapters on insurance, banks and building and 
loan associations. [C.,73, §3757.] 

CHAPTER 4. 

OF THE TREASURER OF STATE. 

SECTION 101. Office—accounts. The treasurer shall keep his office at 
the seat of government, and shall keep an accurate account of the receipts 
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and disbursements at the treasury in books kept for that purpose, in which 
he shall specify the names of the persons from whom money is received, 
and on what account, and the time thereof. [C, '73, § 75; R., § 83; C, '51, § 
62.] 

SEC. 102. Record and payment of -warrants. He shall enter in a 
book the memorandum of warrants issued as certified to him by the auditor, 
and receive in payment of public dues the warrants so issued in conformity 
with law, and redeem the same, if there be money in the treasury not other
wise appropriated, and on receiving any such warrant shall cause the person 
presenting it to indorse it, and shall write on the face thereof "redeemed, " 
and enter in the book containing the auditor's memoranda, in appropriate 
columns, the name of the person to whom paid, date of payment, and amount 
of interest paid. [C, 73, § 76; R., § 84; C, '51, § 63.] 

SEC. 103. To give receipts. When money is paid him, the treasurer 
shall execute receipts in duplicate therefor, stating the fund to which it 
belongs, one of which must be delivered to the auditor in order to obtain the 
proper credit, and the treasurer must be charged therewith. [C, 73, § 77; 
R., §85;C.,'51, §64.] 

SEC. 104. Payment of warrants—interest on when no funds. He 
shall pay no money from the treasury but upon the warrants of the auditor, 
and only in the order of their presentation; or, if there is no money in the 
treasury from which such warrants can be paid, he shall, upon request of 
the holder, indorse upon the warrant the date of its presentation and sign 
it, from which time the warrant shall bear interest at the rate of six per 
cent, per annum until the time directed in the next section. [C.,73, § 78; 
R., §86; C.,'51, §65.] 

SEC. 105. Record of unpaid warrants—notice to stop interest. He 
shall keep a record of the number and amount of the warrants so presented 
and indorsed for non-payment, and, when there are funds in the treasury 
for their payment to an amount sufficient to render it advisable, he shall 
give notice to what number of warrants the funds will extend, or the num
ber which he will pay, by three insertions in a newspaper printed at the 
seat of government. At the expiration of thirty days from the day of the 
last publication, interest on the warrants so named as being payable shall 
cease. [C, 73, § 79; R., § 87; C, '51, § 66.] 

SEC. 106. Must report to and account -with auditor. Once in each 
week he shall certify to the auditor the number, date, amount and payee of 
each warrant taken up by him, with the date when taken up, and the amount 
of interest allowed; and on the first Monday of January, April and July, and 
the first day of October, annually, he is directed to account with the auditor 
and deposit in his office all such warrants received at the treasury, and take 
the auditor's receipt therefor. [17 G. A., ch. 116; C , 73, § 80; R., § 88; C , 
'51, § 67.] 

SEC. 107. Must report to governor. As soon as practicable after the 
first Monday of November preceding the regular session of the general 
assembly, he shall report to the governor the state of the treasury up to 
the first day of July preceding, exhibiting the amount received and paid out 
by the treasurer since his last report, and the balance remaining in the 
treasury. [22 G. A., ch. 82, § 28; C, 73, § 81; R., § 89; C, '51, § 68.] 

SEC. 108. Interest on bonds—how payable. When interest on any 
bonds of the state becomes due, the treasurer shall provide funds for the 
payment thereof on the day and at the place where payable; and persons 
holding such bonds are required to present the same at such place within 
ten days from such day, at the expiration of which time the funds remaining 
unexpended and vouchers for interest paid shall be returned to the treasury. 
[C.,73, §82.] 

SEC. 109. Moneys appropriated—how drawn—limitations. All 
moneys now or hereafter appropriated by general or special act shall be drawn 
in accordance with the provisions of such act, and in no case shall such money 
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or any part thereof be drawn until the same is needed for use within thirty 
days from the date of the requisition, for the purpose for which the 
appropriation was made. If a larger sum is thus drawn than is needed for 
use within such thirty days, the amount not needed shall be forthwith 
returned to the state treasury. [23 G-. A., ch. 31, § 1.] 

SEC. 110. Duties of officers drawing appropriations. The treasurer, 
or other officer of any state institution authorized to draw any appropriation 
made by the general assembly, shall forward with the requisition for the 
same a certified statement of the amount of funds then in his hands, and the 
sum or sums required for expenditure as provided by the act making such 
appropriation, within thirty days from the time of making such requisition, 
and such treasurer or other officer shall, in the printed report made by the 
board or other body in charge of such institution to the general assembly, 
governor or other officer to whom a report is required to be made, make a 
verified statement, showing the dates and sums drawn by such requisitions, 
and the total amount of such money actually paid out by him for each month 
of the biennial period. [Same, §§ 2-4.] 

SEC. 111. Banks as depositaries. The treasurer of state, with the 
advice and approval of the executive council, may designate one or more 
banks in the city of Des Moines as a depositary for the collection of any 
drafts, checks and certificates of deposit that may be received by him on 
account of any claim due the state. [17 G. A., ch. 57, § 1.] 

SEC. 112. Security required. The bank or banks designated as such 
depositary shall be required to give security to the state, to be approved 
by the executive council, for the prompt collection of all drafts, checks, 
certificates of deposit or coupons that may be delivered to such depositary 
by the treasurer of state for collection; and also for the safe keeping and 
prompt payment, on the treasurer's order, of the proceeds of all such col
lections; also, for the payment of all drafts that may be issued to said 
treasurer by such depositary. [Same, § 2.] 

SEC. 113. Collections through depositaries. The treasurer of state, 
on the receipt of any draft, check or certificate of deposit on account of 
state dues, may place the same in such depositary for collection, and it 
shall be the duty of such depositary to collect the same without delay, and 
charge no greater per cent, for such collection than the minimum per cent, 
charged to other parties, and notify the treasurer when collected. On 
the receipt of such notice, the treasurer shall issue his receipt to the party 
entitled thereto, as now required by law. [Same, § 3.] 

SEC. 114. Treasurer not released. The provisions of the three pre
ceding sections in no way release the treasurer of state or his bondsmen, or 
any county treasurer or his bondsmen, from any liabilities now imposed by 
law. [Same, § 4.] 

SEC. 115. Salary of treasurer. The salary of the treasurer of state 
Shall be twenty-two hundred dollars per annum. [C.,73, § 3758; R., § 82; 
a, ' 51 , §61.] 

SEC. 116. Deputy—qualification—duty—salary. The treasurer of 
state may appoint in writing any person, except one holding a state office, 
as deputy, for whose acts he shall be held responsible, and from whom he 
shall require bond, which appointment and bond must be approved by the 
officer having the approval of the principal's bond, and such appointment 
maybe revoked in the same manner,—both the appointment and revocation 
to be filed and kept in the office of the secretary of state. The deputy 
shall qualify by taking the oath of the principal, to be indorsed upon and 
filed with the certificate of appointment, and, when so qualified, he shall, 
in the absence or disability of the treasurer, perform all of the duties of 
the treasurer pertaining to his office, and receive a salary of fifteen hun
dred dollars a year. [21 G. A., ch. 118, § 4; 0., '73, §§ 766-8, 770, 3758; R., 
§§ 642-4, 647; C.,'51, §§ 411, 412, 413, 416.] 
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CHAPTER 5. 

OF THE PUBLIC PRINTING AND BINDING. 

SECTION 117. Printer and binder—election—tenure—duties. The 
state printer and binder shall each be elected at the regular sessions of the 
general assembly, and hold their office for two years from the first day of Jan
uary in each odd-numbered year. They shall keep their respective offices 
at the seat of government, and sufficiently equipped to enable them promptly 
to print and bind the laws, journals, reports, and do all other printing 
and binding required for the state officers, boards or commissioners having 
their offices at the capitol, or by or for the general assembly; but nothing 
in this section shall be construed as interfering with the authority of the 
executive council to apportion so much of the public printing and binding 
as it may deem advisable to have done at the institution for the deaf and 
dumb. [22 G. A., ch. 82, §§ 1, 2.] 

SEC. 118. How -work to be delivered. The state printer shall 
promptly deliver to the state binder the printed sheets of laws, journals and 
other publications as the work progresses, as well as all other work requir
ing stitching or binding, and the state binder shall, upon completion of the 
work as required, deliver the same to the secretary of state, taking his 
receipt therefor; and it is the duty of the secretary of state to see that the 
proper number of copies is so delivered. All printing which does not 
require binding shall be promptly delivered by the state printer to the sec
retary of state, or the officer ordering the work. [Same, § 4.] 

SEC. 119. Printing—how ordered and delivered. No work shall be 
ordered of the state printer except upon a regular form of blank furnished 
by the secretary of state and kept in his office. Whenever printing is 
ordered by either house of the general assembly, the secretary or clerk 
thereof shall immediately notify the secretary of state of such order, and, 
when such printing is done, the same shall be delivered to the secretary of 
state for distribution, subject to the instructions of the house ordering the 
printing. [Same, § 5.] 

SEC. 120. Secretary of state to examine and certify work. The 
secretary of state, upon the completion of any printing or binding for the 
state, or the presentation of any bill for such printing or binding, shall 
make examination of the work done, and ascertain whether it has been done 
in accordance with the provisions of this chapter. If he finds there has 
been a compliance herewith, he shall certify the same, stating the amount 
to which the officer puesenting the bill is entitled. In case such work has 
not been properly done, or any item of said bill has not in his judgment 
been earned, he shall refuse to certify as to such item, or shall state what 
reduced amount, if any, the officer is entitled to as compensation for such 
defective work. [Same, § 6.] 

SEC. 131. Audi tor to d raw war ran t . The auditor of state, upon pres
entation to him of the foregoing certificate, shall draw his warrant upon 
the treasurer of state for the amount therein stated to be due. [Same, § 7.] 

SEC. 122. Biennial reports of officers—when made. The regular 
biennial reports of the various officers, inspectors, commissions, boards or 
other bodies required to be made by law shall be laid before the governor 
of the state, in the odd-numbered years, at the following times: 

1. On or before August fifteenth, those of all boards of trustees of state 
institutions, except the agricultural college; 

2. On or before September fifteenth, those of the fish commissioner, 
the board of health, the commission of pharmacy, the oil inspector, the 
mine inspectors, the visiting committee to the hospitals for the insane, the 
wardens of the penitentiaries, the state veterinary surgeon, and the board 
of curators of the historical society; 
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3. On or before October first, those of the state librarian, and the com
missioner of labor statistics, and that of the secretary of s tate pertaining 
to the land office; 

4. On or before November first, those of the auditor of state, the 
t reasurer of state, the superintendent of public instruction, the universi ty 
and the normal school; 

5. On or before November fifteenth, tha t of the board of dental exam
iners ; 

6. On or before December first, tha t of the board of trustees of the 
agricultural college, that of .the adjutant-general, and that of the secretary 
of s tate pertaining to criminal convictions. |Same, § 8.] 

S E C . 123. Biennial fiscal term—reports to cover . The biennial fiscal 
term of the state ends on the thir t ieth day of June in each odd-numbered 
year, and the succeeding fiscal te rm begins on the day following; and the 
reports required in the preceding section shal l cover the period thus indi
cated, except when otherwise provided by law, and shal l show the condition 
of such offices and institutions, respectively, on tha t day. [Same, § 9.] 

S E C . 124. W h a t to be printed—style of -work. The governor shall 
cause the foregoing reports , and al l others required by law to be made, to 
be printed. He shall , however, cause al l repor ts to be carefully examined 
before being printed, and shal l omit from the pr inted copy all matters he 
may deem not of sufficient importance to war ran t publication thereof at the 
s ta te ' s expense. Such par ts of the reports as emanate from boards or officers 
directly required by law to report may be leaded with six-to-pica leads. All 
extracts copied therein, as well as repor ts and papers submitted therewith, 
shall be set in brevier or nonpareil type, with six-to-pica leads. No tables 
of any character shal l be leaded, and all tables, ru le and figure work and 
matter of three or more justifications shal l be set in solid brevier or nonpa
reil type, and in as compact a form as practicable. But when any of the 
above work is quadded or spaced between the lines, by order of the execu
tive council, all such quadded lines or spaces shal l be deducted from the 
measurement. Itemized accounts of receipts and disbursements, together 
with inventories, accompanying the reports , shal l bo omitted from the 
printed report, unless the governor deem the same of sufficient importance 
to warrant their publication. [Same, § 10.] 

S E C . 125. N u m b e r of copies to be printed. There shall be printed 
of the various public documents the number of copies hereinafter desig
nated, to wit: Of the biennial message, three thousand copies; of t he 
inaugural address, twenty-five hundred copies; of the biennial report of the 
auditor of state, throe thousand copies; of the repor t of the superintendent 
of public instruction, four thousand five hundred copies; of the repor t of 
the agricul tural college, and of the report of the state board of health, th ree 
thousand copies each; of the report of the bureau of labor statistics, four 
thousand copies; of the annual report of the auditor upon insurance, six 
thousand copies; of the report of the commissioner of pharmacy, th ree 
thousand copies; of the report of the railroad commissioners, four thousand 
copies, two thousand of which shal l be bound in cloth; of the repor t of t h e 
secretary of state pertaining to lands, fifteen hundred copies; of the repor t 
of the state visiting committee to the hospitals for the insane, two thousand 
copies; of the report of the state inspector of oils, and of the examiners in 
dentistry, two thousand copies each; of the repor ts of the joint committees 
of the general assembly to visit state institutions, fifteen hundred copies; of 
the proceedings of the pioneer lawmakers ' association, twelve hundred 
copies, five hundred of which shal l be delivered to the association; and of 
all other reports not herein specified, two thousand copies, unless the execu
tive council shall direct a greater number to be printed, not exceeding four 
thousand. Of said reports, five hundred copies each of the biennial message, 
inaugural address, auditor 's biennial report, the report of the superintend
ent of public instruction, agricultural college, board of health, commis-
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sioner of pharmacy, secretary of state pertaining to lands, secretary of 
state's report of criminal convictions, the auditor's annual report pertain
ing to insurance, and the report of the bureau of labor statistics, shall be 
bound in cloth; all other reports shall be bound in paper covers, and reports 
of the legislative visiting and special committees shall be printed and 
stitched without covers. [23 G. A., ch. 52, § 1; 22 G. A., ch. 82, § 11.] 

SEC. 126. Distribution of documents—by and to whom. The secre
tary of state shall make distribution of the various public documents turned 
over to him, as follows: 

1. The secretary of state shall distribute to each member of the general 
assembly one copy of the various public documents, and, upon request, 
such additional number as the secretary of state may provide for, and such 
remaining number as is not necessary to be retained for future general 
assemblies shall be distributed upon special calls made therefor. 

2. One thousand copies shall be stitched and bound in half-sheep, con
taining a copy of each report, to be arranged under the direction of the 
secretary of state. Some distinctive mark shall be put on the even-num
bered pages of each document, to indicate its place in the bound document, 
with the year of the report on each odd-numbered page, and in each volume 
shall be placed a table of contents of all the volumes. 

3. The foregoing one thousand copies shall be distributed as follows: 
One copy to the lieutenant-governor, to the speaker, to each member of the 
general assembly, to the secretary of the senate and to the clerk of the 
house of representatives; one copy each to the governor of the state and his 
private secretary, the secretary of state, the auditor of state, the treasurer 
of state, the attorney-general, the superintendent of public instruction, the 
clerk and reporter of the supreme court and each of their deputies, the 
commissioner of labor statistics, the adjutant-general, the custodian of the 
capitol, and the fish commissioner; one copy to each judge of the supreme 
court; one copy to each railroad commissioner, mine inspector, and com
missioner of pharmacy; one copy to the state librarian, and the secretary of 
the board of health, respectively; one copy to each state institution, to 
remain therein; one copy to the office of each county auditor, to remain 
therein; forty copies to the historical society; one copy to each of the other 
states and each territory reciprocating the same, and to each foreign nation 
or province desiring to exchange like reports; twenty-five copies to the 
state library; the remaining copies to be placed under the control of the 
secretary of state, to be disposed of as he may see fit, the person so receiv
ing them to pay express charges thereon. 

4. He shall furnish to the library of congress two copies of all legisla
tive journals and reports of state offices, immediately upon their publication. 

5. Six hundred copies of the message, two hundred copies of each oí 
the reports of the joint visiting committees, and five hundred copies of each 
of the other documents, shall remain with the state for the use of the future 
general assemblies, and to supply special calls therefor. 

6. The copies not above disposed of shall be distributed to the officers, 
institutions and committees making report. [23 G. A., ch. 52, § 2; 22 G. A., 
ch. 82, §12; C.,73, §64.] 

SEC. 127. Daily legislative proceedings to be printed. The state 
printer shall be furnished daily, during the sessions of the general assembly, 
with a copy of the journal of each house thereof, at such hours and by such 
officers as may be directed by the houses, respectively, who shall thereupon 
print and number the pages consecutively through each session, and, after 
the same are properly stitched at the state bindery, deliver for the use of 
the senate and house, respectively, on the following legislative day, at 
such hours as may be prescribed by the proper officer, two hundred copies 
of the proceedings of the senate, and three hundred copies of those of the 
house of representatives. "When a session is held after seven o'clock p. m., 
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the proceedings thereof shall be furnished the printer as soon after the 
close of such session as practicable. [22 G. A., ch. 82, § 13.] 

SEC. 128. Corrections. Upon the return to the printer, by the proper 
officer of each body, of the daily proceedings, corrected as shall be directed 
by the house to which they pertain, the printer shall correct the same, the 
secretary and clerk correcting the written journal, when necessary, to 
correspond. [Same, § 14.] 

SEC. 129. Stitching and distribution. He shall forthwith make the 
corrections indicated, print three hundred copies of the senate proceedings, 
and five hundred copies of the house proceedings, and deliver them to the 
state binder sufficiently early to permit the latter to fold, stitch and deliver 
them to the secretary of the senate and clerk of the house, respectively, 
not later than noon of the third day following that to which the proceed
ings pertain. Of the printed proceedings of the senate, one hundred and 
twenty-five copies shall be delivered to the sergeant-at-arms of the house 
for distribution therein, and seventy-five copies of the proceedings of the 
house shall be delivered to the sergeant-at-arms of the senate for distri
bution therein. The remaining copies shall be under the control of the 
respective houses for distribution. [Same, § 15.] 

SEC. 130. Journals to be printed and bound. He shall thereupon 
proceed to print two thousand copies of each of the journals. Within 
fifteen days after the adjournment of the general assembly, a complete and 
thorough index of each journal shall be delivered to the state printer, who 
shall forthwith print the same, and within fifteen days thereafter deliver 
the sheets complete to the state binder, who shall, within thirty days there
after, bind one thousand copies of each journal in half-sheep, and one 
thousand in paper covers, and deliver the same to the secretary of state. 
[Same, § 16.] 

SEC. 131. Distribution by secretary of state. The secretary of state 
shall make distribution of the journals of the respective houses as follows: 

1. Of the bound journals of the respective houses, two copies of each 
shall be distributed to each member thereof; one copy each to the secretary 
of the senate and clerk of the house, respectively; 

2. The remaining copies shall be distributed as follows: One copy 
each to the governor, lieutenant-governor, the state officers and deputies, 
as provided for the distribution of documents; also one copy of each journal 
to each newspaper of general circulation in the state; 

3. The undistributed number shall be under the control of the secretary 
of state. [Same, § 17.] 

SEC. 132. Original copies to be preserved. The secretary of the 
senate and the clerk of the house of representatives shall preserve copies 
of the printed daily journals of their respective bodies, as corrected, certify 
to their correctness, and file them with the secretary of state at the adjourn
ment of the legislature. The secretary of state shall cause the same to be 
bound and preserved as the original journals of the senate and the house. 
[Same, § 19.] 

The journals of the respective houses are of either or both of such houses: Koehler v. 
competent evidence to show the proceedings Hill, 60-543. 

SEC. 133. Session laws to be printed. Within fifty days after the 
secretary of state shall deliver to the state printer a copy of the laws, joint 
resolutions and memorials passed at any session of the general assembly, 
he shall print all the copies thereof that may be by law required, and the 
secretary of state shall, within five days after the same are printed, make 
out and deliver to such printer an index of the same, who shall, within ten 
days after receiving such index, print the same, and deliver to the state 
binder such copies, in sheets, as are required for binding; but this section 
shall not apply to any revised code adopted by the general assembly. 
[Same, § 20. J 
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SEC. 134. Size of type, and how set, for public printing. The laws, 
journals and all other printing in book form shall be set in long primer, 
brevier or nonpareil type; the titles to the laws and resolutions, all indexes, 
all messages, all reports and resolutions copied in the journals, to be in 
brevier; rule and figure work, in either brevier or nonpareil, as may be 
directed by the officer ordering the work; all other matter to be in long 
primer, except when otherwise ordered by the officers under whose direc
tion the work is done. Each printed page shall be paid for at actual meas
urement. Whenever a subject is begun, whether it be the name of member 
or otherwise, the subject-matter shall follow in the. same line, unless such 
line is filled by such word. The report of each motion or resolution shall 
be embraced in one paragraph, and, where the yeas and nays are given, 
each division list shall be in one paragraph, with the names set in alpha
betical order, and the result in the last line. [Same, § 21.] 

SEC. 135. Paper-receipt book and samples of work to be kept. The 
secretary of state shall provide a state paper-receipt book, and, whenever 
he shall deliver to the state printer paper for any kind of printing, a receipt 
therefor shall be entered in said book, which receipt shall describe the kind 
and quality of paper, and the purpose for which it is delivered. Upon 
return of the work for which any paper has been delivered, ho shall enter 
the date thereof, and the quantity so returned. He shall also preserve for 
not less than two years a sample of each kind of work done, together with 
a memorandum of the measurement of composition, the quantity of press 
work, price paid and date of delivery. [Same, § 22.] 

SEC. 136. Report of academy of sciences—distribution. There shall 
be published and bound in boards, in the same form as the acts of the gen
eral assembly are, by the state and under the supervision of the Iowa acad
emy of sciences, one thousand copies cf its annual report, to contain not 
more than two hundred and fifty pages, to be distributed as follows: To 
the governor, lieutenant-governor, secretary of state, auditor of state, state 
treasurer, each member of the general assembly, horticultural society, 
agricultural society, state library, university, agricultural college and the 
normal school, two copies each; to each public library and each incorpo
rated college of the state, two copies; the remainder to be distributed by 
the secretary of state, as directed by the secretary of said academy, for 
exchange and such other purposes as the academy may specify ; the exchanges 
and reports received to be preserved in the capitol for the benefit of the 
state at large. [25 G. A., ch. 86.] 

SEC. 137. Proceedings of state teachers ' association—distribution. 
There shall be published annually by the state, under the supervision of 
the superintendent of public instruction, fifteen hundred copies of the pro
ceedings of the state teachers' association, to contain not more than two 
hundred pages, tobe distributed as follows: One copy each to the governor, 
lieutenant-governor, auditor of state, secretary of state, treasurer of state, 
each member of the general assembly, each enrolled member of the state 
teachers' association, and each public library of the state; the remainder to 
be distributed by the superintendent of public instruction. [25 G. A., ch. 87.] 

SEC. 138. Prices for state printing. The state printer shall be paid 
the following prices for all work done for the state in an acceptable man
ner, as hereinbefore provided, and no more: 

1. For hand composition on laws, journals, reports and all other printed 
matter, except blanks, forty-eight cents per thousand ems, and sixty cents 
per thousand for figure work when figures are arranged in columns, and 
three or more justifications are required, and eighty cents per thousand ems 
for rule and figure work. But plain indexes, such as those of the statutes 
of this state, shall be reckoned as ordinary composition; 

2. For book press work, the compensation shall be two dollars for the 
first one thousand impressions of sixteen pages, and one dollar and twenty-
five cents per thousand for each additional one thousand impressions from 
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the same form. If in finishing a job of press work it shall be necessary to 
print an eight-page form, the compensation shall be the same as for a six
teen-page form, and, if there shall not be one thousand impressions in any 
one book form, the compensation shall be the same as for one thousand. 
No extra charge shall be allowed for dry pressing of sheets, which shall 
be done in all cases when so directed by the secretary of state; 

3. For printing blanks, including composition and press work on one side 
of a sheet of folio post or larger paper, two dollars and fifty cents for the 
first one hundred impressions; for the next four hundred impressions, forty 
cents for each hundred, and fifteen cents for each additional one hundred 
impressions above five hundred. On paper smaller than folio post, for 
blanks or circulars, including composition and press work, two dollars for 
the first one hundred impressions; for the next four hundred impressions, 
thirty cents for each hundred, and ten cents for each additional one hundred 
impressions above five hundred. When both sides of a blank can be printed 
at once, only one impression shall be paid for; 

4. For printing one thousand copies or less of the docket for the supreme 
court, including press work and composition, the docket page to conform in 
size and form with the dockets of 1896, two dollars for each printed page 
contained in a single volume thereof. For printing senate or house bills, 
five hundred or less, including composition and press work, two dollars and 
twenty-five cents for each printed page contained in a single bill, and for 
each additional one hundred, twenty-five cents. For briefs to the supreme 
court, fifty copies or less, of size and form prescribed by the rules of the 
supreme court, ninety cents per printed page contained in a single volume. 
For letter heads, envelopes, labels and postal cards, including composition 
and press work, one dollar and fifty cents for each one thousand impres
sions or less, and one dollar and twenty-five cents for each additional 
thousand; and when postal cards are printed upon both sides, two press 
works shall be paid for. [22 G. A., ch. 82, § 23.] 

SEC. 139. Conditions of payment. No charges of any kind shall be 
allowed the state printer, except as the same are expressly provided by this 
chapter. He shall be allowed only for press work done and type actually 
set up and imposed, or for paper actually printed, and he shall file with the 
secretary of state a copy of each job of work, on which each item of charge 
is made, at the time of rendering his account. Before the secretary can 
issue him the receipt contemplated by this chapter, the actual number of 
ems and number of impressions of press work in each job shall be specified, 
with a statement that the law has been strictly complied with, and that no 
unlawful charges are embraced in his account, as rendered, which state
ment shall be verified by the affidavit of the state printer. Where type set 
for messages or documents shall be used twice, the state printer shall have 
pay for the same but once, but he shall be allowed one dollar and fifty cents 
each sixteen page form where it is to be used a second time. [Same, § 24.] 

SEC. 140. Indexes of legislative journals. The secretary of state 
shall cause indexes of the journals of the senate and house of representa
tives to be made, the cost thereof not to exceed the sum of fifty dollars. 
[Same, § 18.] 

SEC. 141. Compensation of state binder. The state binder shall be 
paid the following prices for all work done for the state in an acceptable 
manner, as in this chapter provided: 

1. For folding and trimming all documents not stitched, ten cents per 
hundred copies; 

2. For folding, trimming and stitching documents not covered, fifteen 
cents per one hundred copies; 

3. For folding, stitching, and binding in paper covers all messages, 
reports, documents, not exceeding one sheet, allowing sixteen pages for a 
sheet, eighty cents per hundred copies of sixteen pages or less, and for each 
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additional sheet of sixteen pages or less, eighteen cents per one hundred 
copies, the cover not to be counted; 

4. For folding, sewing, and binding in paper covers the journals of the 
two houses, sixteen cents per copy; 

5. For folding, sewing, and binding in muslin or cases, with gilt letters, 
the lettering and general style of the books to be the same as reports here
tofore published, fifteen cents per copy for a volume of one hundred and 
fifty pages or less; twenty-one cents per copy for a volume containing one 
hundred and fifty pages, and not more than four hundred pages, and for 
each additional one hundred pages or fraction thereof, four cents; for fold
ing, sewing and binding agricultural and horticultural society reports in 
board covers with muslin backs, similar in style with the acts of the general 
assembly, eighteen cents per copy; 

6. For folding, sewing, and binding in half-sheep, with gilt letters for 
title, the lettering and general style of the books to. be the same as docu
ments heretofore published, twenty-six cents per copy for each volume of 
four hundred pages or less, and four cents for each additional hundred pages 
or fraction thereof; 

7. For folding, stitching and binding the acts and resolutions of each 
general assembly in boards, with muslin backs and paper sides, same as 
laws of 1886, ten cents per copy; 

8. For folding, sewing, and binding in law sheep, same style as the 
reports of the supreme court, fifty cents per copy for each volume of five 
hundred pages or less, and four cents for each additional one hundred pages 
or fraction thereof; 

9. For ruling he shall be allowed the sum of seventy-five cents per hour 
for time actually employed; 

10. For binding the Iowa official register, eight cents per copy for the 
first ten thousand copies, and six cents per copy thereafter. [24 G. A.. ch. 
64, §3; 22 G. A., ch. 82, § 25.] 

SEC. 142. "Sheep" construed. Wherever in this chapter the word 
sheep is used, it shall be construed to mean law sheep. 

SEC. 143. Part payment as work progresses. At any time during 
the progress of the printing or binding of the laws, or the journals of either 
house, or any other work amounting to more than one hundred pages, the 
secretary of state may issue his certificate for one-half the value of the work 
thus far done, to be ascertained by said secretary, and, upon said certificate 
being presented to the auditor of state, he shall draw his warrant for the 
amount therein named. [22 G. A., ch. 82, '§ 26.] 

SEC. 144. This chapter not retroactive. Nothing in this act shall be 
construed to in any manner affect the compensation of the present state 
printer and binder during the unexpired term of their offices. [Same, § 42.] 

CHAPTER 6. 

OF THE CUSTODIAN OF PUBLIC BUILDINGS. 

SECTION 145. Appointment—qualification—duties. The governor, 
with the advice and consent of the senate, shall appoint a custodian of pub
lic buildings and property, who shall have the care of the capitol, together 
with all the grounds and premises appurtenant thereto belonging to the 
state, and such custodian shall, before entering upon the discharge of his 
duties, qualify as provided by law, and execute and file with the secretary 
of state a bond in the penal sum of one thousand dollars, conditioned for 
the faithful discharge of his duties, with sureties thereto, to be approved 
by the governor. [21 G. A., ch. 148, § 1.] 
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SEC. 146. Term of office—vacancies. His term of office shall be for 
two years, which shall expire on the thirty-first day of March of each even-
numbered year; but he may be removed at any time for cause by the gov
ernor. If a vacancy should occur in said office when the general assembly 
is not in session, it shall be filled by appointment by the governor, but the 
person so appointed shall hold his office only until the next general assem
bly shall have been permanently organized, when the vacancy shall be filled 
by appointment of the governor by and with the advice and consent of 
the senate, which appointment shall be for the unexpired portion of the 
term for which the appointment had been made. [Same, § 2.] 

SEC. 147. Duties specified. It shall be the duty of the custodian to 
take charge of and protect the capitol building and all furniture and other 
property connected therewith; to preserve the same from injury; at all 
2)roper times to open and ventilate the several apartments, and constantly 
to keep every part thereof cleansed and in proper order, and at all suitable 
hours to personally or by proper escort attend visitors who may wish to 
view the same, or any part thereof entrusted to his care, free of expense; 
to control and take care of the capitol grounds, walks, fences, trees, shrub
bery, statuary and other property of the state on or about the capitol 
grounds or premises, and to keep the same clean and in good order; to have 
charge and control of all buildings and grounds belonging to the state at 
the seat of government, not by law placed in charge of some other person, 
and to protect and care for the same. [Same, § 4; 16 G. A., ch. 142, § 8; C , 
73, § 120.] 

SEC. 148. May employ and discharge assistants—actions for 
injuries. He is hereby authorized and empowered, subject to the limita
tions contained in this title, to employ such labor as shall be required in 
carx'ying out the duties imposed by this chapter; to have, at all times, 
charge of and supervision over the police and janitors in and about the 
capitol, not otherwise provided for, and to employ and discharge the same 
as the public interest may demand, and, with the advice and consent of the 
attorney-general, to institute in the name of the state civil or criminal pro
ceedings against any person for injury or threatened injury to any public 
property under his control. [21 G. A., ch. 148, § 5.] 

SEC. 149. Number and compensation of employes—report—pay. 
The persons employed by him, as above authorized, shall at no time exceed 
the maximum number, and their compensation shall not exceed the maxi
mum amount allowed by law. At the end of each month he shall make out 
a list of the expenses incurred under this chapter, specifying the names of 
the persons employed, the time employed, the kind of labor performed, and 
the amount due to each, which report shall be subscribed and sworn to by 
him and filed with the executive council, and, when approved by it, the 
auditor shall issue a warrant to each person for the amount to which he is 
entitled. [Same, §§ 6, 9.] 

SEC. 160. Record to be kept—contents—report. He shall keep in 
his office a complete record containing an itemized list of all property of the 
state under his care and control, with accurate plans and surveys of the 
public grounds at the seat of government, and shall make a quarterly report 
to the executive council on the last days of March, June, September and 
December, and a biennial report to the governor on the last day of 
December preceding each regular session of the general assembly. He 
shall perform all other duties imposed by law, or order of the executive 
council. [Same, § 7.] 

SEC. 161. Contents of report. Such reports shall show in detail all 
expenditures of every kind made by him fully itemized, the condition of all 
real and personal property of the state under his care or control, together 
with any loss or destruction of, or injury to, any such property, with the 
causes thereof, and measures necessary for the care and preservation of the 
same, and recommendations as to methods which would tend to render the 

10 
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service more efficient and economical. They shall also embrace any other 
matter ordered by the executive council. Each biennial report shall contain 
an inventory of all state property under his control. All reports of the 
custodian shall be subscribed and sworn to by him. [Same, § 7.] 

SEC. 162. Officers of senate and house—use and control of apart
ments in capítol. Either house of the general assembly may employ such 
officers and janitors as it shall deem necessary for the conduct of its business; 
and every officer, board, court or commission may control the official 
apartments assigned to them by the executive council, but shall have no 
right to employ any janitor, clerk or person, except as authorized by joint 
resolution as provided in this title. The senate chamber, the hall of the 
house of representatives and the committee rooms shall be used only for 
legislative purposes, and official apartments shall be used only for the 
purpose of conducting the business of the state. [Same, § 8; 20 G-. A., ch. 
140, § 2.] 

SEC. 163. No interest in contracts. I t shall be unlawful for the cus
todian to have any pecuniary interest, directly or indirectly, in any con
tract for supplies or labor provided for by this chapter, or any business 
enterprise involving any expenditure by the state; and a violation of the 
provisions of this section shall be deemed a misdemeanor, and on convic
tion thereof he shall be fined in any sum not exceeding one thousand dol
lars, and be removed from office. [21 G. A., ch. 148, § 10.] 

SEC. 154. Salary. He shall be paid a salary of fifteen hundred dollars 
a year. [Same, § 3.] 

CHAPTEE 7. 

OF THE EXECUTIVE COUNCIL. 

SECTION 165. How constituted. The governor, secretary, auditor and 
treasurer of state shall constitute the executive council, and any three of 
them shall constitute a quorum. No deputy of either of such officers shall 
act in said council for his principal. [C, '73, § 111; R., § 993.] 

SEC. 156. Secretary. The executive council shall choose a secretary, 
to hold office during its pleasure. The secretary shall keep a journal in 
which shall be entered all the doings of the council. [C, '73, § 119; R., §• 
999.] 

SEC. 157. Secretary to prepare report—contents. The secretary 
shall, on or before the fifteenth day of January in each year, prepare a 
report of the doings of the executive council for the preceding year; which 
report shall include a statement of the assessment of railroad, sleeping and 
dining cars, telegraph and telephone companies; the official canvass of the 
vótes cast at the general election; a list of the building and loan associa
tions authorized to do business in the state within the year, and of those 
refused authority to do business, with a statement of the reasons for such 
refusal; a statement of the cities and towns the grades whereof may be 
changed during the year by reason of increase or decrease of population, as 
shown by the census; a list of the official and other bonds approved by the 
executive council; a statement of the contracts for prison labor authorized 
and approved; a classified and detailed statement of the expenditures made 
by the said council or with its approval; and a full statement of all other 
acts of the said council. The report so made shall be published in the Iowa-
official register. C , '73, § 120.] 

SEC. 168. Accounts of state institutions controlled. In addition to 
the duties provided by law, the executive council shall direct the manner 
in which the accounts of all transactions of the several state institutions-



147 
Tit. II, Ch. 7. EXECUTIVE COUNCIL. §§ 159-165 

shall be kept, and the various items thereof, and such method shall be sub
ject to change by them from time to time, as occasion may require. All 
officers or persons having charge of or supervision over said institutions 
shall keep accounts as directed by the executive council, which shall at all 
times be open for the inspection of the governor or any examiner appointed 
under the provisions of this code. A failure to so keep such accounts shall 
be ground for suspension from office. 

SEC. 159. Annual examination. At least once each year, and oftener 
if deemed expedient, the executive council shall cause the books, accounts, 
vouchers, expenditures and conduct of each of the state institutions to be 
examined into by a skilled accountant and examiner not otherwise in the 
employ of the state, who shall make report to the executive council of such 
matters and in such form as it may prescribe. 

SEC. 160. Compensation of examiner. Such examiner shall receive 
actual necessary expenses, and such compensation as the executive council 
may allow, not to exceed six dollars per day for each calendar day actually 
employed. The examiner shall itemize his bills for expenses and services, 
and they shall be subscribed and sworn to by him. 

SEC. 161. Annual settlements. The executive council shall annually, 
and oftener in its discretion, make a full settlement between the state of 
Iowa and the officers of the state, officers and superintendents of state insti
tutions, and all persons receiving, handling or expending state funds. 

SEC. 162. Itemized statements required. All officers of the state, 
officers and superintendents of state institutions, and all persons drawing 
funds from the treasury of the state, shall file with the auditor of state an 
itemized statement, setting forth the object for which money is sought to 
be drawn, before a warrant is issued upon the state treasury. When the 
law permits the drawing of funds in advance of their expenditure, the per
sons drawing such funds shall file such itemized statement within one 
hundred days after the issuance of any such warrant. The statements pro
vided for in this section shall be presented to the executive council by 
the auditor. 

SEC. 163. Council to publish itemized statement. The executive 
council shall publish, annually, as soon after January first as is practicable, 
an itemized statement of all warrants issued, and of all moneys paid out by 
the state treasurer. Said report shall be so arranged as to show the item
ized cost of each department or office of the state, and of each state institu
tion, and the disposition by items of all state funds and supplies. 

SEC. 164. Supervision of capitol—contracts—auditing of bills. The 
executive council is empowered to assign apartments in the capitol building 
to the several state officers, commissions and boards; and such assignment 
shall be subject to change by it, from time to time, when required in the 
interest of the public service. It shall also make for the state all contracts 
for lighting and repairing the capitol building and grounds, and for the 
necessary telephone, telegraph and water service therein; but the cost of 
such service shall not exceed the minimum amounts paid by private parties 
for like service. The bills for such service shall be itemized, subscribed 
and sworn to by the persons entitled thereto, and filed with the council, 
who shall audit the same and order a warrant drawn upon the treasury 
therefor, payable out of the amount appropriated by the general assembly 
for that purpose, and not otherwise. 

SEC. 165. Purchase of supplies. The council is also empowered and 
authorized to purchase the necessary furniture, fuel, stores and supplies 
for the capitol building and grounds, and for the use of the general assem
bly, public offices at the seat of government, and the supreme court, and all 
paper needed for the public printing. All paper purchased for the use of 
the state shall have a distinguishing mark or water line by which it can be 
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identified, and all furniture, stores or supplies for use in and about the Cap
itol shall, when practicable, be marked with the word "Iowa." [C.,'73, § 
121; R., §§ 61, 81, 2170; C.,'51, §§ 45, 60.] 

SEC. 166. Advertise for sealed proposals. The council shall, from 
time to time, make estimates of the kind, quantity and quality of the arti
cles needed and authorized to be purchased by it, as provided in the pre
ceding section, and shall cause the secretary thereof to advertise for sealed 
proposals therefor in two newspapers published at the seat of government, 
and such others as it may deem expedient. Such advertisement shall state 
the kind, quantity and quality, and time and place of delivery, of the arti
cles to be purchased, and that such proposals shall be filed Avith the secre
tary of the council, the time and place where all bids will be opened, and 
such other matters as the council may direct. Bills for such advertising 
shall be subscribed and sworn to by the persons entitled thereto, and, when 
the same are audited by the executive council, the auditor shall draw war
rants therefor. [C, '73, § 121; R., § 2169.] 

SEC. 167. Award contracts—security—auditing bills. All bids shall 
be opened by the council at the time and place fixed in the advertisement, 
and it shall award the contracts to the lowest responsible bidder therefor, 
who shall give security, to be approved by it, for the performance of such 
contracts; or it may reject any or all bids and advertise anew. Upon the 
delivery of the articles contracted for in compliance with the terms of the 
contract, the person so furnishing the articles shall file with the council an 
itemized bill therefor, and it shall thereupon audit the same, and order a 
warrant drawn upon the treasury for the amount due, payable out of the 
sum appropriated by the general assembly for that purpose, and not other
wise. LC.,78, §§120, 121.] 

SEC. 168. Supplies and postage—to whom furnished. The execu
tive council shall take charge of all property purchased under the provis
ions of this chapter, and shall keep a full, accurate, complete and itemized 
account of all such property, with the cost and disposition thereof. The 
council shall supply the governor, secretary, auditor, treasurer, judges of 
the supreme court and clerk thereof, attorney-general, supreme court 
reporter, superintendent of public instruction, railroad commissioners, adju
tant-general, the dairy commissioner, the historical department, the mine 
inspectors, the labor commissioner, the horticultural department, and other 
officers entitled thereto by law, the general assembly, its committees, and 
the clerks, secretaries and special and standing committees of either house 
thereof, with all such articles required for the public use, and necessary to 
enable them to perform the duties imposed upon them by law. Postage shall 
not be furnished to the general assembly, its officers, employes, or to any 
committee of either branch thereof. It shall also furnish the public printer 
with all paper required for the various kinds of public printing, in such 
quantities as may be needed for the prompt discharge of his duties. Sup
plies, including postage and stationery, shall be furnished to the officers 
and persons entitled thereto by law, only in the manner provided in this 
chapter. [20 G. A., ch. 119; C, 73, § 122; R., § 2170.] 

SEC. 189. Supplies—how drawn—accounts to be kept. In order to 
draw supplies, each officer or person entitled thereto, or the chairmen of 
the respective committees, shall make a written requisition on the secretary 
of the council, specifying the amount and kind that is necessary; and, upon 
presentation thereof to said secretary, he shall deliver the articles to 
the person entitled thereto, taking a receipt therefor, to be filed and pre
served with the records of the council. The council shall keep an account 
so as to show the amount, cost and kind of supplies purchased, the amount 
and kind on hand, and the disposition of the balance. It shall keep an 
accurate itemized account with each office, board, commission; or person 
drawing supplies, charging thereto the several articles furnished at the 
<jost price. The council shall also keep an account with the public printer, 
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charging him with all paper drawn for public use at the cost price. All 
printed matter shall be returned to the secretary of the council for distri
bution, and the printer shall be credited with the cost price of the paper so 
returned, and required to account for the balance. [15 G. A., ch. 1.] 

SEC. 170. Warrants on contingent fund—for "what purposes. The 
executive council is authorized to draw warrants upon any contingent fund 
set apart for its use for the purpose of paying the expenses of suppressing 
any insurrection or riot actual or threatened, when state aid has been ren
dered by order of the governor, and for repairing, rebuilding or restoring 
any state property injured, destroyed or lost by fire, storm, theft or unavoid
able cause, and for no other purpose whatever. [16 G. A., ch. 142, § 8; C , 
72, § 120.] 

Under ? 120 of Code of'73 (as amended by sary and lawful expenses," "not otherwise 
16 G. A., en. 142, \ 8) which, was more general provided for," within the language of the 
in language than this section, it was held section and should be paid by warrant on 
expenses of calling out the militia to sup- certificate of the council without any special 
press an insurrection or riot were "neces- appropriation.: Prime v, McCarthy, 92-569. 

CHAPTER 8. 

OF THE CENSUS. 

SECTION 171. Executive council to provide blank forms. The exec
utive council shall cause to be prepared and printed blank forms suitable for 
the purpose of taking the census, to enable the assessors to make uniform 
returns upon the following matters: The number of males, the number 
of females, the number of persons entitled to vote, the number of militia. 
Such blanks must be furnished to the respective county auditors, and by 
them to the township assessors, on or before the first Monday in January 
of the year in which the census is to be taken. [C.,'73, §§ 112-115; R., §§ 
991-4.] 

SEC. 172. Assessors to fill and return blanks. The assessor shall 
at the time of assessing property in the year nineteen hundred and five, 
and every ten years thereafter, take such census in his township, munici
pality, or division thereof, and make entry upon such blanks of all matters 
therein required to be enumerated or returned, and return the same to the 
county auditor on or before the first day of June of the census year. [C, 
73, § 114; R., § 992.] 

SEC. 173. When assessor fails. When any assessor fails to perform 
the duties required in this chapter, such auditor shall appoint some suitable 
person to take the census, as provided herein, at as early a day as practi
cable, at the expense of the county. [C, 73, § 117; R., § 997.] 

SEC. 174. Returns to be forwarded—provision for failure. The 
county auditor shall forward such return to the secretary of state as soon 
as possible, and not later than the first day of July following. If such 
returns or any of them are not received by the fifteenth day of July, the 
executive council may cause such census to be made in said county, or 
any township, municipality, or division thereof, or the returns brought up, 
at the expense of the delinquent county. All of such returns shall be filed 
and preserved by the secretary of state. [C, 73, §§ 114, 116,118; R., §§ 992, 
996, 998.] 

SEC. 175. Abstracts to be made. The executive council shall cause 
abstracts or compilations of said census to be prepared, which shall be 
recorded by the secretary of state in a book to be kept by him for that 
purpose. [C, 73, § 116; R., § 996.] 

SEC. 176. Population to be published in official register. It shall 
be the duty of the secretary of state to publish in the Iowa official register 
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the population of counties, cities and towns as shown by the last census, 
either state or national; and when the printing is completed the secretary 
of state shall certify that the same includes the census publication required 
"by law, and such certificate, with the date and signature, shall be printed on 
the page following the title page thereof. 

SEC. 177. Such publication to be evidence. Wherever in this code 
the population of any county, city or town is referred to, it shall be deter
mined by the publication above provided for as of the date of said certifi
cate, and such census publication shall be evidence of all matters therein 
•contained, and of said certificate thereto. 

CHAPTER 9. 

O F DUTIES ASSIGNED TO TWO OR MORE OFFICERS, AND GENERAL REGU
LATIONS. 

SECTION 178. Contingent funds to be accounted for. Any contingent 
fund set apart to any office or officer to be expended for the state shall, 
as used, be entered in a proper book showing when, to whom and for what 
purpose it was devoted, and receipts shall be taken therefor, preserved and 
filed with the report hereinafter required. On or before the first day of 
November preceding each regular session of the general assembly, the 
officers or person having charge of the fund shall make report to the state 
auditor in writing, showing, in detail, each item of expenditure made, and 
lie shall not be credited with any sum not paid out in the manner contem
plated by the law making the appropriation, nor unless the report shall be 
accompanied with the proper vouchers and receipts. All funds not thus 
accounted for may be recovered by the state from the proper officer or per
son, with fifty per cent, damages thereon, and the state auditor shall, in his 
report to the governor, make a detailed statement of the condition of each 
appropriation contemplated by this section. [C.,'73, §§ 123, 124; R., §§ 
2172-6.] 

SEC. 179. Oath to be taken by regents, trustees, etc. Every person 
appointed or elected a regent, trustee, manager, commissioner or inspector, 
or a member of any board of regents, trustees, managers, commissioners or 
inspectors, now or hereafter created or provided by law for the government, 
•control, management or inspection of any public building, improvement or 
institution whatever, owned, controlled or managed, in whole or in part, by 
or under the authority or direction of this state, shall, before entering upon 
the discharge of his duties as such regent, trustee, manager, commissioner 
or inspector, take and subscribe an oath, in substance and form as follows: 
" I (here insert affiant's name) do solemnly swear that I will support the 
constitution of the United States, and of the state of Iowa; that I will hon-
ostly and faithfully discharge the duties of (here describe the nature of 
the office, trust or position as regent, trustee, manager, commissioner or 
inspector (as the case may be) according to the laws that now are or that 
may hereafter be in force regulating said institutions, and prescribing the 
duties of regents, trustees, managers, commissioners or inspectors thereof 
(as the case may be) ; that I will, in all things, conform to the directions con
tained in said law or laws, and that I will not, directly or indirectly, as 
such regent, trustee, manager, commissioner or inspector (as the case may 
be) make, or enter into, or consent to, any contract or agreement, expressed 
or implied, whereby any greater sum of money shall be expended or agreed 
to be expended than is expressly authorized by law at the date of such con
tract or agreement. " [C, '73, § 126; R., § 2180.1 

SEC. 180. Oaths to be filed. Oaths required by this chapter shall be 
filed in the office of the auditor of state, and he shall not draw any warrant 
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on the state treasury for expenditures made or directed by any such officer 
until such oaths are so filed. [C, 73, § 128; R., § 2183.] 

SEC. 181. Committee on retrenchment and reform. The chairmen 
of the committees on ways and means, judiciary, and appropriations, of the 
senate and house, respectively, at each regular session, shall constitute a 
standing committee, to be known as the joint committee on retrenchment 
and reform. 

SEC. 182. Duties. Said committee shall examine into the reports and 
official acts of the executive council and of each officer, board, commission 
and department of the state at the seat of government, in respect to the 
conduct and expenditures thereof, and the receipts and disbursements of 
public funds thereby. It shall report to the general assembly a joint 
resolution fixing the number of employes, and the salary of each, for the 
several offices, boards, commissions and departments for the ensuing 
biennial period, and recommend such appropriations and legislation as shall 
promote public interests and an efficient and economical administration of 
the affairs of the state. 

SEC. 183. May take evidence. Said committee shall have the same 
power to summon and examine witnesses, administer oaths, compel the 
production of books, papers and evidence, and to punish for contempt, 
as the district court. 

SEC. 184. Books and accounts to be inspected. The books, accounts, 
vouchers, and funds belonging to, or kept in, any state office or institution, 
or in the charge or under the control of any state officer or person having 
charge of any state funds or property, shall, at all times, be open or subject 
to the inspection of the governor or any committee appointed by him, or by 
the general assembly or either house thereof; and the governor shall see 
that such inspection of the office of state treasurer is made at least four 
times in every twelve months. [C, 73, § 132; R., §§ 80, 90; C , '51, §§ 59, 69.] 

SEC. 185. Contracts for unauthorized expenditures. Any officer 
-who shall be empowered to expend any public money, or to direct such 
expenditures, is hereby prohibited from making any contract for the erection 
of any building, or for any other purpose which shall contemplate any 
excess of expenditures beyond the terms of the law under which such 
expenditures were authorized. [C, 73, § 127; R., § 2181.] 

SEC. 186. Contracts in excess of appropriations. It shall be 
unlawful for any trustee, superintendent, warden or other officer of any of 
the educational, penal or charitable institutions of this state to contract any 
indebtedness against said institutions or the state in excess of the appro
priation made for said institutions; but nothing herein contained shall 
prevent the incurring of an indebtedness on account of support funds for 
state institutions, upon the prior written, direction of the executive council, 
specifying the items and amount of such indebtedness to be increased, and 
the necessity therefor. [17 G. A., ch. 67, § 1.] 

SEC. 187. Appropriations not to be diverted. It shall be unlawful 
for any superintendent, warden, trustee, or other officer of any of the insti
tutions mentioned in the preceding section, to divert any money that has 
been or may be appropriated for the use of said institutions to any other 
purpose than the specific purpose named therefor in the act appropriating 
the same. [Same, § 2.] 

SEC. 188. Misdemeanor. Any person violating any of the provisions 
of the two preceding sections shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, shall be punished by a fine not exceeding five 
hundred dollars, or by imprisonment in the county jail for not more than 
one year, or by both fine and imprisonment. [Same, § 3.] 

SEC. 189. Trustees, etc., not to be interested in contracts. I t shall 
be unlawful for any trustee, warden, superintendent, steward, or any other 
officer of any educational, penal, charitable or reformatory institution, sup
ported in whole or in part by the state, to be interested directly or indirectly 
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in any contract to furnish or in furnishing provisions, material, or supplies 
of any kind, to or for the institution of which he is an officer; and it shall 
be unlawful for any such trustee, warden, superintendent, steward or other 
officer, directly or indirectly, to receive in money or any valuable thing any 
commission, percentage, discount or rebate on any provision, material or 
supplies furnished for or to any institution of which he is an officer. And 
it shall be unlawful for any such trustee, warden, superintendent, steward, 
or other officer of any state institution, to be directly or indirectly interested 
in any contract with the state to build, repair or furnish any institution of 
which he may be an officer. [17 G. A., ch. 144, § 1; C , 73, § 1387.] 

SEC. 190. Misdemeanor. Any person violating the provisions of the 
preceding section shall be guilty of a misdemeanor, and on conviction 
thereof shall be punished by a fine of not less than one hundred dollars, 
nor more than one thousand dollars, in the discretion of the court, or by 
imprisonment in the county jail not exceeding one year, or by both such 
fine and imprisonment, in the discretion of the court. [17 G. A., ch. 144, § 2.] 

SEC. 191. Secretary and auditor to account for fees. The secretary 
of state and the auditor of state shall keep an accurate and particular 
account of all fees received by them, which shall be verified by affidavit, and 
rendered monthly to the treasurer of state, and they shall pay the amounts 
thus received to such treasurer at the end of each month. [C., '73, § 3778.] 
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TITLE III. 
OF THE JUDICIAL DEPARTMENT. 

CHAPTER 1. 

OF THE ORGANIZATION OF THE SUPREME COURT. 

SECTION 192. Terms—business at each term. The supreme court 
shall be held at the seat of government, and shall convene and hold three 
terms each year, one of which shall commence on the third Tuesday in Jan
uary, one on the second Tuesday in May, and one on the first Tuesday in 
October. Each of said terms of court shall be for the submission and deter
mination of causes and for the transaction of such other business as shall 
properly come before the court. All causes on the docket shall be heard 
at each term, unless continued or otherwise disposed of by order of the 
court. The court shall remain in session, so far as practicable, until it is 
determined what the opinion of the court shall be in all causes submitted to 
it, except in causes where reargument is ordered. Judgments of affirmance, 
rulings and orders in causes submitted, and orders authorized by law, may
be made and entered by the court at any time, regardless of the terms of 
court. [22 G. A., ch. 34; 21 G. A., ch. 59; C. 73, § 133; R., § 2623.] 

SEC. 193. Judges—quorum. The supreme court shall consist of six 
judges, four of whom shall constitute a quorum for the transaction of busi
ness, but one alone may adjourn from day to day, or to a particular day, or 
until the next term. [25 G. A., ch. 69, § 1; 16 G. A., ch. 7, § 1; C. 73, § 139; 
R., § 2627; C.'51, §1551.] 

SEC. 194. Division into sections. The judges shall join in the open 
sessions of the court and all other court duties, except that, in the prelimi
nary consideration of submitted cases, they may divide into two sections of 
not less than three judges each, but no decision of the court shall be filed 
until it shall have been considered by the whole court and concurred in by 
not less than a majority of the judges. [25 G. A., ch. 69, § 4.] 

SEC. 195. Divided court. When the court is equally divided in 
opinion, the judgment of the court below shall stand affirmed, but the 
decision is of no further force or authority, but in such cases opinions may
be filed. [C. 73, § 140; R., § 2628; C. '51, § 1552.] 

The court has, however, the same power division had occurred on first hearing: Bich
ín such case as in any other to grant a re- ards v. Burden, 59-723, 754. 
hearing: Zeigler v. Vance, 3-528. As to effect of opinion in a case where t h e 

If, upon rehearing, the court is equally judges are equally divided, see Bennett v. 
divided as to whether its first opinion should Mibbert, 88-154. 
stand, judgment will be affirmed as if such 

SEC. 196. Fa i lure of judges to attend. If none of the judges attend 
on the first day of the term, the clerk must enter the fact on the record, and 
the court shall stand adjourned until the next day, and so on until the 
fourth day; then, if none of the judges appear, the court shall stand 
adjourned until the next term. [C. 73, § 141; R., § 2629; C. '51, § 1553.] 

SEC. 197. Business continued. No process or proceeding shall in 
any manner be affected by an adjournment or failure to hold court, but all 
shall stand continued to the next term, without any special order to that 
effect. [C. 73, § 142; R., § 2630; C. '51, § 1554.] 

SEC. 198. Opinions to be filed. The decisions of the court on all 
questions passed upon by it, including motions and points of practice, shall 
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be specifically stated, and shal l be accompanied with an opinion upon all 
such as are deemed of sufficient importance, together with any dissent 
therefrom, which dissent may be stated with or without an opinion, and all 
decisions and opinions shal l be in writ ing and filed with the clerk, except 
that rul ings upon motions may be entered upon the announcement book. 
[C. 73 , § 143; R., §§ 2636-7; C. '51, §§ 1560-1.] 

As to construction of former provision requiring written opinion to cover each error 
assigned, see Baker v. Ken; 13-384. 

S E C . 199. D i s sent ing opinions . The records and repor ts must in all 
cases show whether a decision was made by a full bench, and whether 
ei ther and, if so, which of the judges dissented from the decision. [C. 73 , 
§ 144; R., § 2638; C. '51, § 1562.] 

S E C . 2 0 0 . W h a t cases reported. If the decision, in the judgment of 
t h e court, is not of sufficient general importance to be published, it shall be 
so designated, in which case it shal l not be included in the reports , and no 
case shall be reported except by order of the full bench. [C. 73 , § 145.] 

S E C . 201. Bailiffs. The court may appoint t h e necessary bailiffs to 
a t tend i ts sessions and perform such other duties and execute such orders 
as may be directed or ordered by it, who shall receive two dollars and fifty 
cents per day each, to be paid out of the contingent fund on the order of the 
chief justice. The court may also a t any t ime require the attendance and 
services of the sheriff of Po lk county. [21 G. A., ch. 59, § 2.] 

S E C . 2 0 2 . C o n t i n g e n t e x p e n s e s . Al l bills for contingent expenses 
shal l contain the items thereof, and shall be certified to as correct by the 
chief justice before being audited. [C. 73 , § 138; R., § 2626; C. '51, § 1548.] 

S E C . 2 0 3 . Sa l a r i e s of j u d g e s . The salary of each judge of the supreme 
court shal l be four thousand dollars per annum. [18 G. A., ch. 27; C. 73, 
§ 3769.] 

CHAPTER 2. 

OF THE CLERK OF THE SUPREME COURT. 

S E C T I O N 204 . Office—duties. The clerk of the supreme court shall 
have an office at the seat of government, keep a complete record of the pro
ceedings of the court, and allow no opinion filed therein to be removed 
except by the reporter , which opinions shal l be open to examination and 
may be copied, and, upon request, shall be certified by him. He shal l also, 
when required, make out and certify a copy thereof. He shal l promptly 
announce by mail to one of the at torneys on each side any ru l ing made or 
decision rendered, record every opinion rendered as soon as filed, and 
perform al l other duties pertaining to his office. [C. 73 , §§ 146-9; R., §§ 
5647-51; C. '51, §§ 1564-5.] 

SEC. 205. Salary of clerk and deputy—fees to be collected. The 
salary of the clerk of the supreme court shal l be twenty-two hundred dollars 
per annum, and the salary of the deputy clerk of the supreme court shall 
be fifteen hundred dollars per annum. The clerk shall collect the follow 
ing fees and account for them as provided in section one hundred and 
ninety-one, of chapter nine, of title two of this code, and shal l also keep 
account of and report in l ike manner all uncollected fees: 

Upon filing each appeal, three dollars; 
Upon entering judgment when the cause has been tried on its merits, two 

dol lars ; 
Upon each continuance, one dollar; 
Upon issuing each execution, one dollar and twenty-five cents; 
Upon entering satisfaction of each judgment, fifty cents; 
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Upon each -writ, rule or order to be served upon any person not in court, 
twenty-five cents; 

For copying an opinion to be transmitted to an inferior court upon rever
sal of a judgment or an order, to be paid by the party against whom the 
costs are adjudged, or for a copy of such opinion or any record made at 
the request of any person, for each hundred words, ten cents. [21 G. A., 
ch. 118, § 6; 19 G. A., ch. 117, § 2; 17 G. A., ch. 74, § 1; C.'73, § 3771; R., 
§§ 2949, 4134-5; C'51, §§ 2525-6.] 

SEC. 206. Éxecution for fees. If any of the foregoing fees of the 
clerk are not paid in advance, execution may issue therefor, except where 
the fees are payable by the county or the state. 

SEC. 307. Deputy—qualification—duties. The clerk of the supreme 
court may appoint, in writing, any person, except one holding a state 
office, as deputy, which appointment must be approved by the officer having 
the approval of the principal's bond, and such appointment may be revoked 
in the same manner,—both the appointment and the revocation to be filed 
and kept in the office of the secretary of state. The deputy shall qualify 
by taking the oath of the principal, to be indorsed upon and filed with the 
certificate of appointment, and, when so qualified, he shall, in the absence 
or disability of the clerk, perform all of the duties of such clerk pertaining 
to his office, and receive a salary of fifteen hundred dollars a year. [19 G. 
A., ch. 117; C.73 § 766; R., § 643.] 

CHAPTER 3. 

OF THE ATTORNEY-GENERAL. 

SECTION 208. Office—duties. The attorney-general shall keep his 
• office at the seat of government. He shall appear for the state, prosecute 
or defend all actions and proceedings, civil and criminal, in which the state 
.shall be a party or interested, when requested to do so by the governor, 
executive council or general assembly; and shall prosecute or defend for 
the state all causes in the supreme court in which the state is a party or 
interested. [C.73, § 150; R., § 124.] 

When a criminal case is appealed to the the attorney for the state while the case is 
supreme court, the attorney-general obtains in the lower court are binding as against the 
control of it, but any agreements made by attorney-general: State v. Fleming, 13-443. 

SEC. 209. Must give opinions. When requested, he shall give his 
• opinion in writing upon all questions of law submitted to him by the general 
assembly or either house thereof, the governor, lieutenant-governor, audi
tor, secretary of state, treasurer, superintendent of public instruction, and 
executive council. He shall, when required, prepare drafts for contracts, 
forms and other writings which may be required for the use of the state, 
and shall report to the governor, preceding each general assembly, the 
condition of his office, opinions rendered and business transacted of public 
interest. [C.73, § 151; R., § 125.] 

SEC. 210. Account for moneys. All moneys received by him belong
ing to the people of the state, or received in his official capacity, shall be 
paid into the state treasury. He shall keep, in proper books, a record of 
all official opinions, and a register of all actions prosecuted and defended 
by him, and of all proceedings had in relation thereto, which books shall 
be delivered to his successor. [C. 73, §§ 152-3; R , §§ 126-7, 130-1.] 

SEC. 211. Compensation. He shall be provided with an office in the 
•Capitol building. His salary shall be four thousand dollars per annum, as 
full compensation; and whenever he is required by the duties of his office, 
ior by direction of the governor or general assembly, to attend any of the 
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courts of this state, or any of the federal courts, or transact other business 
for the state, he shall receive his actual expenses when so engaged else
where than at the seat of government. [21 G. A., ch. 172; C. 73, § 3770.] 

SEC. 212. Assistant—salary. He shall be supplied with an assistant, 
whose annual salary shall not exceed twelve hundred dollars. 

CHAPTER 4. 

OF THE SUPREME COURT REPORTER AND REPORTS. 

SECTION 213. Office—may take opinions. The office of the supreme 
court reporter shall be kept at the seat of government, and, when the opin
ions filed at any term of the supreme court are recorded by the clerk, he 
may take and retain the same for a period not exceeding four months, to 
prepare a report therefrom, but within such time they shall be returned to 
and remain in the office of such clerk. [C. '73, § 154.] 

SEC. 214. New editions of reports. The supreme court may order the 
publication of a new edition of any volume of its reports of which the copy
right is owned by the reporter, when the public interest requires it, and 
may require compliance therewith within six months by an order entered 
of record; and if the reporter neglects or refuses to comply with such 
order, then such copyright shall be forfeited to the state. [C. 73, § 158.] 

SEC. 215. Distribution of reports. The copies received by the secre
tary of state shall be disposed of by him as follows: Two copies of each 
volume to the library of congress and the library of the supreme court of 
the United States; one copy to each judge of the supreme, district, and 
superior courts, including United States district judges whose districts lie 
within this state, the clerk of the supreme court and attorney-general; one 
hundred copies to the state library, one copy to each county in the state, 
two copies to each county where the district court is held in more than one 
place; one copy to the supreme court reporter; twenty copies to the law 
department of the state university; twenty copies to the state historical 
society, for exchange in such manner as the proper officers thereof think 
advisable. The remaining copies shall be used by the trustees of the state 
library in exchange for such books on law or equity, or reports of other 
states, as they may select. All books received by such exchange shall be 
deposited in and become a part of the state library. [22 G. A., ch. 33; C. 
'73, § 159.] 

SEC. 216. Copy for and duties of publisher—size and quality of" 
volume. After sufficient opinions are announced and recorded to make a. 
volume, he shall forthwith deliver at his office, to the person, persons or 
corporation having the contract with the state for publishing the same, 
copies of such opinions, and with each opinion a syllabus, and a brief state
ment of the facts involved. Within twenty days after the proof-sheets for 
a volume have been furnished to him by the publishers at his office, he shall 
furnish to such publishers an index and table of cases to such volume. The-
publishers shall furnish to the reporter without delay, as soon as they shall 
be issued, eight copies of the revised proof-sheets of the opinions, head 
notes, index and table of cases of each volume, for correction and approval 
by the reporter and judges of the supreme court, and shall cause such cor
rections to be made therein as shall be indicated by the reporter or said 
judges. Each of said volumes shall contain not less than seven hundred 
and fifty nor more than eight hundred pages, exclusive of the table of cases 
and index, and the workmanship and quality of material shall be approved 
and accepted by a majority of the judges of the supreme court. [20 G. A.„ 
ch. 125; 18 G. A., ch. 60, § 1.] 
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SEC. 217. Copyrights secured. The copyrights of all the supreme 
court reports hereafter published shall vest in the secretary of state for the 
benefit of the people of this state; but this shall not be construed to prevent 
the contractor by whom any volume is published, his representatives or 
assigns, from continuing the exclusive publication and sale of such volume 
so long as he or they shall, in all respects, comply with the requirements of 
this chapter in respect to the character, sale and price of such volume. [18 
-G.A.,ch. 60, §2.] 

SEC. 218. Published under contract. The supreme court reporter 
shall have no pecuniary interest in such reports, but the same shall be 
published under contract, to be entered into by the executive council with 
the person, persons or corporation who shall agree to publish and sell the 
same on the terms most advantageous to the people of the state, at a price 
not to exceed two dollars per volume, of the size and quality as provided 
for in this chapter. And if any such volume shall in any way or from any 
cause contain more than eight hundred pages, no increased or additional 
price shall be charged therefor. [Same, § 3.] 

The acceptance of a bid does not consti- Therefore, held, that an action of manda-
tute the contract required by this section, mus would not lie to compel the executive 
Until the contract is entered into in accord- council to enter into a contract with plain-
ance with the statutory requirements no tiff whose bid had been accepted, the coun-
contract is made, and the executive council cil having afterwards reconsidered such 
may exercise a discretion: Mills Publishing action and awarded the contract to another 
Co. v. Larrabee, 78-97. bidder: Ibid. 

SEC. 219. Executive council to advertise. The executive council 
shall, in the first week in April preceding the expiration of the present 
contract, and every eight years thereafter, advertise weekly, in six differ
ent newspapers in different localities in this state, for the term of six weeks, 
that sealed proposals will be received at the office of the secretary of state 
for printing, publishing and selling the said reports for the term of eight 
years next after the first day of June of said year, at a certain rate per vol
ume, to be stated in said proposal, not exceeding the maximum price fixed 
by this chapter, and in accordance with the provisions of this chapter. 
[Same § 4.] 

SEC. 220. Bidders to make deposit. Each bidder shall deposit with 
the state treasurer the sum of one thousand dollars before making his pro
posal, to be forfeited to the state in case he shall not make a contract 
according to his proposal, if accepted, and according to the requirements 
of this chapter, and shall take a receipt from said treasurer, and deposit 
the same with his proposal, and, upon entering into the contract herein 
provided, or upon the proposal being rejected, the said sum shall be 
returned. [Same, § 5.] 

SEC. 221. Terms of contract. The successful bidder shall enter into 
a contract that he will publish the supreme court reports of the state, of 
the quality, style and character in all respects as required in this chapter; 
that he will publish and deliver to the secretary of state, at the capitol, the 
three hundred and fifty copies first issued, free of cost for publication or 
delivery, at the earliest practicable time, and within sixty days after the 
delivery of the manuscript for any one copy of such reports to the publish
ers; that he will stereotype the same, and at all times keep the same on 
sale in the state of Iowa to residents of this state for actual use at the con
tract price, in suitable quantities, in the city of Des Moines; that he will 
furnish the state any number of additional copies that may be required for 
its own use at the contract price, and procure new stereotype plates when
ever the original plates shall become defaced or destroyed; and the said 
contract shall fully provide for the carrying into effect of all the provisions 
of this chapter, and shall be made within thirty days after he is notified of 
the acceptance of his proposal. [Same, § 6.] 
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SEC. 222. Securi ty required. The successful bidder shall, at the 
time of making his contract, execute and file with the treasurer of state a. 
bond, in the penal sum of ten thousand dollars, conditioned to fulfill such 
contract in all particulars, with at least two sufficient sureties, residents of 
this state, to be approved by the executive council of the state. Such bond 
shall, by its terms, be the joint and several obligation of the persons exe
cuting it. If the successful bidder shall fail to complete his contract, or 
shall forfeit the same for any cause, the executive council shall relet the 
contract as soon thereafter as practicable, in the manner provided in this 
chapter; but such bidder, in lieu of sureties to such bond, may deposit there
with bonds of the United States, payable to the bearer, amounting to not 
less than ten thousand dollars, in which case the certificate of approval on 
such bond shall recite such fact. [Same, § 7.] 

SEC. 223. Covenants of contract. The contract of the successful bid
der required under this chapter shall contain, among others, the following 
covenants on his part: 

First. That he will not take out in his own name, nor procure to be taken 
out in the name of any person other than the secretary of state of this state, 
a copyright upon any volume of the supreme court reports published under 
such contract; and that, upon any breach of this covenant, he will pay ta 
the treasurer of this state the sum of two thousand dollars as liquidated 
damages; 

Second. That, in case it shall be determined in any action upon the bond of 
such contractor that he has failed in any respect to comply with the provisions 
of this chapter or his contract, the executive council may declare the contract 
forfeited; and that, upon such forfeiture so declared, such contractor will, 
upon demand, transfer to the secretary of state of this state, for the use 
of the state, the stereotyped plates of each volume of such reports pub
lished under such contract, or, in default thereof, will pay to the treasurer 
of this state two thousand dollars for each such volume as liquidated dam
ages for a failure to make such transfer; and such failure shall be deemed 
a breach of the conditions of such bond, and such liquidated damages may 
be recovered by action on such bond. [Same, § 8.] 

SEC. 224. Compensation of repor ter . The supreme court reporter 
shall receive as full compensation for all services rendered the sum of six 
hundred dollars for each volume of the reports completed by him in accord
ance with the provisions of this chapter, which sum shall be paid only after 
the publication of the volume, and upon the certificate of the chief justice 
that he has properly performed his official duties. Each volume shall con
form in manner and style, as near as may be, to volume eighty of the Iowa 
reports. [Same, § 9.] 

CHAPTER 5. 

OF THE DISTRICT COURT. 

SECTION 225. Jurisdiction—civil, criminal, probate—successor of 
circuit court. The district court shall have general, original and exclu
sive jurisdiction of all actions, proceedings and remedies, both civil and 
criminal, except in cases where exclusive or concurrent jurisdiction is or 
may hereafter be conferred upon some other court or tribunal by the con
stitution and laws of the state, and shall have and exercise all the powers 
usually possessed and exercised by courts of record. It shall also possess 
and exercise jurisdiction in all appeals and writs of error taken in civil and 
criminal actions and special proceedings authorized to be taken from all 
inferior courts, tribunals, boards or officerSj under any provisions of the 
laws of this state, and shall have a general supervision thereof, in all mat
ters, to prevent and correct abuses, where no other remedy is provided. 
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First. The district court of each county shall have original and exclu
sive jurisdiction to probate the wills of, and to grant administration upon 
the estates of, all persons who at the time of their death were residents of 
the county, and of non-residents of the state who die leaving property within 
the county subject to administration, or whose property is afterwards brought 
into the county. 

Second. To appoint guardians of the persons and property of all persons 
resident in the county subject to guardianship. 

Third. To appoint guardians of the property of all such persons non
residents of the state who have property within the county subject to-
guardianship, or whose property is afterwards brought into the county. 

Fourth. It shall have jurisdiction in all matters in relation to the appoint
ment of executors and trustees, and the management and disposition of the 
property of and settlement of such estates: provided that, where jurisdiction 
has heretofore been acquired, the same shall be retained until such estate 
is closed. 

The district court shall succeed to, and exercise full authority and juris
diction over, the records of the circuit court, and may enforce all judgments, 
decrees and orders thereof in the same manner and to the same extent as i t 
may exercise like jurisdiction and authority over its own records, and, for 
the purpose of the issuance of process, and of any and all other acts 
necessary to the due and efficient enforcement of the orders, judgments and 
decrees of the circuit court, the records thereof shall be deemed records of 
the district court. Transcripts and process from the judgments, decrees 
and records of the circuit court shall be issued by the clerk of the district 
court, and under the seal of his office. [21 G. A., ch. 134, § 7; C. 73, §§ 161-2, 
2312; R., § 2663; C'51, § 1576.] 

Jurisdiction: The district court is a court 
of general jurisdiction. It may have juris
diction over any case brought within its 
district, except so far as the exercise of its 
jurisdiction is limited by statute. The 
general and unlimited scope of its Jurisdic
tion is illustrated by the fact that it is styled 
the district court for the state, held in 
and for a particular county, and its judges 
are judges of the state with authority to 
grant writs running into every part of the 
state. The legislature cannot deprive it of 
its jurisdiction or limit such jurisdiction, 
but the manner of its exercise may be pre
scribed by law: Laird v. Dicherson, 40-665. 

The jurisdiction of the district court, 
which is a superior court of general original 
jurisdiction, can only be taken away by 
express words or irresistible implication. 
Therefore, held, that Revision, § 2395, which 
prohibited the bringing of an action in that 
court on claims against an estate for a mere 
money demand, except with the approbation 
of the county court, was not intended to do 
away with the jurisdiction of the district 
court, but merely as a restraint upon the 
plaintiff: Sterrett v. Bobinson, 17-61; and that 
the failure on the part of the plaintiff to 
obtain such leave must be set up as a defense 
in the district court and could not be made 
a ground of collateral attack on the judg
ment: Cooley v. Smith, 17-99. 

The statutes conferring jurisdiction upon 
the probate court did not defeat or oust the 
general jurisdiction of the district court: 
Harlin v. Stevenson, 30-371. 

As the district court is one of general 
jurisdiction, its powers are such as to give it 
cognizance of proceedings by creditors to 

compel an administrator to sell real estate 
for debts, and of all other proceedings ex
cept where jurisdiction is denied or taken, 
away by express language or necessary im
plication: Waples v. Marsh, 19-381. 

The district court has general original 
jurisdiction, both civil and criminal, when 
not otherwise provided. But by statute i t 
is provided that mayors of cities of the sec
ond class and incorporated towns shall have 
exclusive jurisdiction of violations of city^ 
ordinances, and the district court, therefore, 
has no jurisdiction of such an action: Lan
sing v. Chicago, M. & St. P. B. Co., 85-215. 

At law and in equity: The district court 
is invested with all the powers of a court of 
law and those of a court of equity, and the 
distinction between the two jurisdictions is 
recognized. This distinction the legislature 
cannot take away: Claussen v. Lafrenz, 4 G. 
Gr., 224. 

Under statutes different from those now 
in force, held, that in a proceeding in equity 
the court possessed no jurisdiction to render 
in favor of the party such judgment as he 
might show himself entitled to at law: ¡Rob
erts v. Taliaferro, 7-110. See now \ 3427. 

Supervisory powers: As to the distinc
tion between the jurisdiction of the district 
court and that of the circuit court in certio
rari under former statutes, see Keniston V. 
Hewitt, 48-679; Groves v. Bichmond, 53-570. 

Appeals are not permitted in cases where 
there is no statute authorizing them; as, for 
instance, in the case of action of fence 
viewers: McKeever v. Jeriks, 59-350. 

Judge; unauthorized person cannot act 
as: A person not duly authorized and quali
fied by law cannot, by consent of parties or 
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"by direction of the duly qualified judge act 
as judge in the trial of a cause: Midióles v. 
Hine, 3 G. Gr., 470; WincJiester v. Ayres, 4 G. 
•Gr., 104; Petty v. Durall, 4 G. Gr., 120; Smith 
v. FrisUe, 7-486. 

It is not proper for a judge of the court 
to have an attorney substituted temporarily 
in his place, even by consent of parties, and 
himself act as attorney for one of the parties 
1x> the case: Wright v. Boon, 2 G. Gr., 458. 

The judge may, during the argument of 
the case to the jury, properly be absent 
from the court room for the purpose of hear
ing another case, or otherwise: Hall v. Wolff, 
61-559; especially if it does not appear but 
that such absence was necessary, or that 
prejudice resulted or might be inferred 
therefrom: Baxter v. Ray, 62-336. 

In a criminal case, held, that the tem
porary absence of the judge from the court 
room during the argument to the jury, and 
alleged misconduct of prosecuting attorney 
in interrupting defendant's attorney in his 
argument during such time and causing dis
order in the court room, were not such 
•errors as to entitle defendant to new trial: 
State v. Griffin, 79-568. 

Substitute: Where a statute provides 
that, in case of the absence or disability of 
the judge, a certain other officer designated 
«hall act in his place, it must appear, in 
order to support an action of the person thus 
designated in sitting as judge, that the con
tingency upon which he was authorized to 
a c t had occurred: Burlington University v. 
Stewart's Ex'rs, 12-442,- State v. Chicago, Ê. I. 
& P. R. Co., 50-692. 

Powers may be conferred upon the judge 
which cannot be exercised by the court of 
which he is judge: Cummings v. Des Moines, 
W.áS.W.R. Co., 36-173. 

Exclusive jurisdiction: Where a circuit 
•court had, under prior provisions, exclusive 
jurisdiction and a change of place of trial 
was granted, held the case was to be sent to 
some other circuit court and not to the dis
trict court: Schuchart v. Lammey, 62-197. 

Although an appeal to the circuit court 
from a justice of the peace in a civil case 
could not be changed to the district court, 
yet, if such appeal was consolidated by con
sent of the parties with an original action 
already pending in the circuit court, the 
consolidated action might be changed as in 
-any other case: Broune v. Hickie, 68-330. 

Probate jurisdiction: Probate courts are 
•courts of general jurisdiction and their pro
ceedings are presumed to be regular until it 
is shown that they are not. If jurisdiction 
depends upon facts not disclosed by the rec
ord they will be presumed to have existed: 
Reed v. Lane, 65 N.W., 380. 

The probate court has not jurisdiction to 
appoint an administrator of the personal 
property of a person who was not a resident 
of the county at the time of his death, and 
held no property there, merely on the ground 
that the property was brought into the coun-
after his death for a special purpose and 
removed again before the appointment of 
such administrator: Christy v. Vest, 36-285. 

If there is any claim due the estate of 
•decedent on which action might be main

tained in the courts of this state by an ad
ministrator properly appointed, the courts 
of this state have jurisdiction to appoint 
such administrator. So held as to a cause of 
action accruing in another state under the 
laws of that state for causing the death of 
decedent, defendant being suable in Iowa: 
Morris v. Chicago, R. I. & P. R. Co., 65-727. 

The fact that a court, in granting admin
istration upon the estate of a foreign dece
dent, appoints an administrator for the sale 
of real estate in that county, does not limit 
its jurisdiction as to property in other coun
ties of the state: Lees v. Wetmore, 58-170. 

Jurisdiction of the probate court is not 
exclusive as to land belonging to an intes
tate, which is not required for the payment 
of debts, and remains in the possession of 
the heirs after administration is concluded, 
and an action against heirs in possession by 
a person claiming to be heir may be brought 
in another court: In re Seaton's Estate, 58-523. 

Where the relief sought is the enforce
ment of a lien, the action may properly be 
brought in equity, there being no method of 
obtaining relief in probate proceedings: 
Ooodnow v. Wells, 67-654. 

In an action to foreclose a mortgage giv
en by decedent, no personal judgment can 
be rendered against the executor although 
made a party to the action. Proceedings to 
enforce a claim against the estate must be 
prosecuted in the probate court: Orcutt v. 
Hanson, 71-514. 

The adjudication of a claim against the 
estate is to be deemed a part of the settle
ment of the estate, and action cannot be 
brought in the district court against the ad
ministrator of the estate on an indebtedness 
of decedent: Tillman v. Bowman, 68-450. 

The court having taken jurisdiction to 
appoint an administrator, such action cannot 
be attacked collaterally by showing that 
there was no property in the county to war
rant such appointment: Murphy v. Creighton, 
45-179; Lees v. Wetmore, 58-170. 

The probate court has exclusive jurisdic
tion of an action to probate a will, but such 
probate is not conclusive on adverse parties, 
and an original action to set the will aside 
may be instituted in the district court: 
Leighton v. On; 44-679. 

The probate court does not have exclusive 
jurisdiction of the question of the validity of 
a will: Kohnv. Ryan, 31 Fed., 636. 

The court of probate does not have exclu
sive jurisdiction of a suit on an administra
tor's bond: Wheelhouse v. Bryant, 13-160; 
Jenkins v. Shields, 36-526. 

An order of a probate court approving 
the report of an administrator, in which he 
certifies to a distribution of all the funds to 
certain heirs, is not an adjudication that 
there are no other heirs: Crossley v. Calhoon, 
45-557. 

A probate court may appoint a referee in 
the matter of the examination of adminis
trator's accounts: In re Heath's Estate, 58-36. 

The jurisdiction of a court of probate re
lates to probate matters exclusively, and no 
chancery powers are thereby conferred upon 
it. It may regulate the distribution of prop
erty to legatees, but cannot supervise the 
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management of such property by the legatees 
charged with a trust duty in respect thereto 
"by the will, the execution of trusts being 
-within the jurisdiction of a court of equity: 
Perry v. Drury, 56-60. 

The provisions as to the probate jurisdic
tion do not defeat or oust the general equity 
jurisdiction of the district court: Harlin v. 
Stevenson, 30-371. 

Where a probate court directed that no
tice of an application by the administrator 
for sale of the real property to pay debts of 
the estate should be served by publication 
for two weeks in a newspaper, which order 
was complied with, held, that the court there
by acquired jurisdiction as against nonresi
dent defendants to act upon such application: 
Casey v. Stewart, 60-160. 

Where a proceeding which should have 
"been in probate is brought in law or equity, 
the error is merely one as to the form of the 
action, and cannot be raised on appeal, if not 
interposed in the lower court: Goodnow v. 
Wells, 67-654. 

Nor can such objection be taken advan
tage of by demurrer, but it must be raised by 
motion to transfer the proceeding to the 
proper docket: Ashlock v. Slwrman, 56-311. 

Where the parties submitted to the court 
a controversy involving the allowance of 
•claims against the estate upon an agreed 
state of facts, held, that the court might deter
mine such question, although it was not one 
Involving the exercise of probate jurisdic
tion: Baugh v. Barrett, 69-495. 

The district court, being a court of gen
eral and original jurisdiction, and also of 
probate jurisdiction, may determine an issue 
presented on the probate of a will, although 
the question is not one proper for determi
nation in the probate court: Leacox v. Griffith, 
16-89. 

The probate jurisdiction is not exclusive 
of the jurisdiction of the federal courts in 
cases properly brought before them: Clark v. 
.Beyer, 139 U.S . , 96. 

Guardianship matters: The jurisdic
tion of the probate court in relation to 
estates of insane persons does not exclude 
that of the district court in an action of right 

between an insane person and others: Flock 
v. Wyatt, 49-466. 

The district court has original and exclu
sive jurisdiction of the persons and estates of 
those who require guardianship: Coffin v. 
Eisiminger, 75-30. 

The probate court does not have such 
exclusive jurisdiction of a guardianship that 
an action on a bond for breach of duty can
not be brought without an adjudication of 
default in the probate court: Êobb v. Perry, 
35 Fed., 102. 

The court of probate may authorize ex
penditures of a guardian for the support and 
education of a ward without notice to the 
ward. Such a proceeding is not adversary 
in its nature, and does not partake of the 
character of an action: Brewer v. Stoddard, 
49-279. 

An order with reference to the settle
ment of the account of a guardian appointed 
in one county entered of record in the court 
of another county is not valid: Gillespie v. 
See, 72-345. 

Circuit court records: Since the circuit 
court has been abolished the district court 
has the same power with reference to its 
records that the circuit court might have 
exercised: Be Wolfe v. Taylor, 71-648,- Bisser 
v. Martin, 86-392. 

Bules: Previous provisions as to author
ity of the court to adopt rules and as to a 
uniform set of rules to be adopted by a con
vention of district judges, are omitted from 
this Code, the rules adopted by the conven
tion of judges being incorporated into this 
Code as statutory provisions. As to the 
effect of those provisions on the common law 
power of a court to make rules for its own 
guidance see Shane v. McNeill, 76-459. And 
in general as to the effect of the pro
visions as to rules, see State v. Ensly, 10-
149; Pinders v. Yager, 29-468: McGr'ew v. 
Downs, 67-687; David v. ^tna Ins. Co., 9-45; 
Meffert v. Dubuque, B. & M. B. Co., 34 430; 
Burlington & M. É. B. Co. v. Marchand, 5-
468; Lyon v. Byington, 7-422; Horseman v. 
Todhunter. 12-230; Baldwin v. St. Louis, K. 
& N. W. B. Co., 75-297; Aken v. Coldren, 80-
254. 

SEC. 286. City or town to provide court room. Where terms are 
held in any city or town not the county seat, such city or town shall provide 
and furnish the necessary rooms and places for such terms, free of charge 
-to the county. [C. 73, § 163; R., § 2653; C. '51, § 1566.] 

SEC. 227. Judicial districts. For judicial purposes, the state is hereby 
divided into twenty judicial districts, as follows: 

The first district shall consist of the county of Lee, and have one judge. 
The second district shall consist of the counties of Lucas, Monroe, 

"Wapello, Jefferson, Davis, Van Buren and Appanoose, and have four judges. 
The third district shall consist of the counties of Wayne, Decatur, Clarke, 

Union, Ringgold, Taylor and Adams, and have two judges. 
The fourth district shall consist of the counties of Cherokee, O'Brien, 

Osceola, Lyon, Sioux, Plymouth, Woodbury, Harrison and Monona, and have 
iour judges. 

The fifth district shall consist of the counties of Dallas, Guthrie, Adair, 
Madison, Warren and Marion, and have three judges. 

The sixth district shall consist of the counties of Jasper, Poweshiek, 
Mahaska, Keokuk and Washington, and have three judges. 

11 
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The seventh district shall consist of the counties of Muscatine, Scott 
Clinton and Jackson, and have four judges. 

The eighth district shall consist of the counties of Johnson and Iowa, and 
have one judge. 

The ninth district shall consist of the county of Polk, and have four 
judges. 

The tenth district shall consist of the counties of Delaware, Buchanan, 
Black Hawk and Grundy, and have two judges. 

The eleventh district shall consist of the counties of Story, Boone, 
Webster, Hamilton, Hardin, Frankl in and Wright, and have three judges. 

The twelfth district shall consist of the counties of Bremer, Butler, 
Floyd, Mitchell, Worth, Cerro Gordo, Hancock and Winnebago, and have 
two judges. 

The thir teenth district shall consist of the counties of Clayton, Allama
kee, Fayette, Winneshiek, Howard and Chickasaw, and have two judges. 

The fourteenth district shall consist of the counties of Buena Vista, Clay, 
Pa lo Alto, Kossuth, Emmet, Dickinson, Humboldt and Pocahontas, and 
have two judges. 

The fifteenth district shall consist of the counties of Pottawattamie, Cass, 
Shelby, Audubon, Montgomery, Mills, Page and Fremont, and have four 
judges. 

The sixteenth district shall consist of the counties of Ida, Sac, Calhoun, 
Crawford, Carroll and Greene, and have two judges. 

The seventeenth district shall consist of the counties of Tama, Benton 
and Marshall, and have two judges. 

The eighteenth district shall consist of the counties of Linn, Jones and 
Cedar, and have two judges. 

The nineteenth district shall consist of the county of Dubuque, and have 
two judges. 

The twentieth district shall consist of the counties of Des Moines, Henry 
and Louisa, and shall have two judges. 

The district judge shal l be a resident of the district in which he is 
elected, and each judge shal l hold office until the expiration of the term for 
which he has been heretofore elected. Each district judge hereafter elected, 
except to fill a vacancy, shal l hold office four years and until his successor 
is elected and qualified. Each judge elected to fill a vacancy shall hold 
for the unexpired term and until his successor is elected and qualified. [26 
G. A., chs. 121, 122; 25 G. A., chs. 66, 67, 68; 24 G. A., chs. 53, 54, 55; 21 
G. A., ch. 134, §§ 3, 4.] 

S E C . 2 3 8 . T e r m s w h e r e t w o county s ea t s . In any county having 
two county seats, terms of court shall be held at each, and, in the county 
of Pottawattamie, court shall be held at Avoca, as well as a t the county 
seat. [22 G. A., ch. 37; 21 G. A., ch. 134, § 5; 20 G. A., ch. 198; C.73, § 
164.] 

The legislature may, by special act, au- This provision for the holding of court 
thorize the holding of court at a place other at Avoca, does not affect the jurisdiction of 
than the county seat: Cooper v. Mills County, justices of the peace or mayors of cities 
69-350; Mihier v. Chicago, M. & St. P. B. Co., within the county: Deere v. Council Bluffs* 
77-755. 86-591; Coffman v. Trimble, 90-737. 

S E C . 229 . Terms to be held . The district judges shall hold four 
terms of court at each of the places in the several counties of their districts 
where court is authorized to be held, and, if business requires, then the 
judges of such district shall , by joint order made at the time of making the 
assignment of terms hereinafter required and entered of record, provide for 
regular additional terms. [22 G. A., ch. 37; 21 G. A., ch. 134, § 5.] 

As to place of holding court see notes to \ 286. 

S E C . 230 . Terms not at county seats—effect—duty of clerk. When 
a court shall be held at a place not the county seat, all of the provisions of 
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the statute in relation to district courts shall be applicable thereto, except 
as herein modified. All proceedings had in said court shall have, within 
the territory over which said court shall have jurisdiction, the same force 
and effect as though ordered in the court at the county seat of said county, 
but transcripts of judgments and decrees rendered therein, levies of writs 
of attachment upon real estate, mechanics' liens, lis pendens, sales of real 
estate, redemption, satisfaction of judgments and mechanics' liens, dismiss
als or decrees in lis pendens, together with all other matters affecting titles 
to real estate, shall be forthwith certified by the deputy clerk at such place 
to the clerk of such court at the county seat, who shall immediately enter 
the same upon the records in his office. [22 G. A., ch. 37; 21 G. A., ch. 
134, § 5.] 

The failure of the deputy clerk to certify county seat will operate to defeat notice of 
to the clerk of the district court the levy of the attachment which would have been 
a writ of attachment in proceedings at a imparted by a record properly made: Benja-
place where court is held other than the min v. Davis, 73-715.-

SEC. 231. Division of work by judges. In case the judges of any 
district aré unable to agree as to the manner of holding their courts, or as 
to the counties in which they are severally to preside, they shall refer the 
matter to the chief justice of the supreme court, who shall assign said 
judges to such counties as he may determine; and the chief justice of the 
supreme court shall also have power to assign any district judge, when not 
occupied in holding court in his own district, to hold court in any other dis
trict in the state where any judge may be incapacitated from holding court, 
or there may arise a necessity therefor. But this section shall not be held 
to affect the right of the judges to interchange holding their terms of court, 
as now provided by law. [22 G. A., ch. 37; 21 G. A., ch. 134, § 5.] 

SEC. 232. Judges to prepare schedule—printing—distribution. 
On or before the first day of October in each odd-numbered year, the judges 
shall meet in their respective districts and determine the times and places 
of holding their courts during the two succeeding calendar years. The 
plan or schedule thus agreed upon, or ordered by the chief justice of the 
supreme court when they cannot agree, shall be forthwith forwarded by 
the district judges to the secretary of state and the clerk of the district 
court in each county in such district, and the clerk shall file the same and 
enter it of record in the journal of the court, and cause such order to be 
published for four weeks in some weekly newspaper published in such 
county, if there be any such published. The secretary of state shall, within 
ten days after receiving said orders, or before the first Monday in December 
after said orders are made, prepare a tabular statement of the times of hold
ing the several courts, as fixed by the several orders in his office, and have 
printed one thousand copies thereof, which shall be distributed as follows: 
One copy to each state officer, the state library, the library of the law 
department of the university, each clerk of the district court and sheriff, 
and the residue to the county auditors, in proportion to the population of 
each county, for gratuitous distribution among the attorneys of the county. 
In preparing said plan or schedule, the judges shall so arrange, if practi
cable, that each judge shall hold at least one term of court during the year 
in each of the several counties of his district. [21 G. A., ch. 134, § 6; 15 G. 
A., ch. 12, § 1; 0.73, § 165; K., §§ 2654-5; C. '51, §§ 1567-8.J 

SEC. 233. When special terms ordered. A special term may be 
ordered in any county at any regular term of court in that county, or at any 
other time, by any judge of the district, for the trial of all causes pending 
at the last regular term of said court held prior to said special term, in 
which either party shall have served a trial notice as provided by law. 
When ordering a special term, the court or judge shall direct whether a 
grand or trial jury, or both, shall be summoned. [17 G. A., ch. 89; C.'73, 
§ 166; E., §§ 2656-8; C. '51, §§ 1569-71.] 
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The authority to hold special terms should 
never be withheld from a court. It may be 
regarded as a right which a court of general 
jurisdiction should exercise ex officioi Harri-
nian v. State, 2 G. Gr., 270. 

Where a special term of court was pro
vided for the trial of criminal cases only, held, 
that the jurisdiction of the court at such 
term was that provided for the trial of crim
inal cases in general, and was not limited 
merely to the trial of those in which there 
was consent: State v. Smith, 7-244. 

And Iield, that at such special term an in
dictment might be found: State v. Nash,7-347. 

The court may call a grand jury together 
at a special term: State v. Beid, 20-413,424. 

Whether a judge may, for the purpose of 
concluding a trial begun during a regular 
term of court, appoint a special term at a 

day fixed by law for the regular term in an
other county, quaere: State v. Knight, 19-94. 

Under Revision, ?§ 2656-8, held, that a 
special term which was ordered for the same 
day fixed for the general term of the same 
court in another county, but was afterwards 
adjourned to a later date, was not illegal: 
/State v. Clark, 30-168. 

I t is not improper to adjourn a term of 
court in one county in order that the judge 
may hold an adjourned term in another 
county, and the proceeding in the latter will 
not be invalid. This is not holding two 
terms of court at the same time: State v. Van 
Auken, 68 N. W., 454. 

A special term is not a continuance of the 
regular term after an adjournment, but is a 
new term; Dryden v. Wyllis, 54-667. 

As to adjournments, see § 235 and notes. 

S E C . 2 3 4 . W h e n j u d g e fails to attend. If the judge does not appear 
on the day appointed for holding the term, the clerk shall make an en t ry 
thereof in his record, and adjourn the court until the next day, and so on 
until the third day, unless he appears, provided three days are allowed for 
such term, and if he does not appear by five o'clock p. m. of the third day, 
and before the expiration of the time allotted to the term, it shall s tand 
adjourned until the next regular term. [ 0 . 7 3 , §§ 167-8; R., §§ 2668-9; C. 
'51, §§ 1581-2.] 

S E C . 2 3 6 . W h e n special adjournment ordered. If the judge is sick, 
or for any cause is unable to attend court at the regular ly appointed time, 
he may by letter or te legram direct an adjournment to a part icular day, and 
the clerk shall, on the first day thereof, or as soon after as he receives the 
order, adjourn the court as directed. [C. 73 , § 169; R., § 2670; C. '51, § 1583.] 

The judge is clothed with full power over 
the adjournments of his court: State v. Clark, 
30-168. 

Where the judge, being absent from the 
state, wrote and telegraphed to the clerk to 
adjourn the approaching term of court to a 
further date, and the clerk, in accordance 
with the telegram, published a notice of the 
adjournment, and notified parties, jurors and 
witnesses, but no proclamation of the ad
journment was made at the day for opening 
the term, and the written order was not filed 
nor entry thereof upon the record made until 
after the opening of the term at the time to 
which it was so adjourned, nor until after 
defendant, who was held for trial at the reg
ular term under a continuance from a pre-

tried at such adjourned term, held, that a 
nunc pro tunc record of the order was suffi
cient, and the trial of defendant was properly 
held at the adjourned term, no prejudice be
ing shown: State v. McOuire, 53-165. 

Before the enactment of the provision as 
to telegrams, held, that a telegram from the 
judge to the clerk, making the proper direc
tion as to adjournment, was a sufficient writ
ten order within the requirements of the 
former section: State v. Holmes, 56-588. 

The adjournment of the January term of 
court in one county to a term subsequent to 
the holding of the February term of the 
court in another county of the same district, 
held valid: In re Hunter's Estate, 84-388. 
And see notes to U 233 and 248. 

vious term, had filed his protest against being 
S E C . 236 . Bus iness s tands cont inued. No recognizance or other 

instrument or proceeding shal l be rendered invalid by reason of there being 
a failure of the term; but all proceedings pending in court shall be continued 
to the next regular term, unless an adjournment be made as authorized in 
the las t preceding section. [C. 73 , § 170; R., § 2671; C. '51, § 1584.] 

S E C . 2 3 7 . Recognizances cont inued. In cases of such continuances 
or adjournments, persons recognized or bound to appear at the regular term, 
which has failed as aforesaid, shall be held bound in like manner to appear 
a t the time so fixed, and their sureties, if any, shall be liable in case of their 
non-appearance, in the same manner as though the term had been held at the 
regular time and they had failed to make their appearance thereat. [C. 73 , 
§ 171; R., § 2672; C '51 , § 1585.] 

S E C . 238 . Regu lar adjournment—business continued. Upon any 
final adjournment of the court, all business not otherwise disposed of shal l 
stand continued. [C. 73, § 172; R., § 2673; C. '51, § 1586.] 
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SEC. 339. When no court-house. When there is no court-house at 
the place where the courts are to be held, its sessions shall be at such 
suitable place as the board of supervisors provide, but if no such place is 
provided, the court may direct the sheriff to procure one at the expense of 
the county. [C. '73, §§ 173-4; E., §§ 2660-1; C. '51, §§ 1573-4.] 

Where it appears that a court was sitting properly provided for the purpose, if any 
at some place other than the court house, it reason appears why the court house might 
will be presumed, in the absence of a show- not be a proper place: State v. Shelledy, 8-477, 
ing to the contrary, that it was at a place 509. 

SEC. 240. Judges may interchange. The district judges may inter
change and hold each other's courts. [C. '73, § 175; R., § 2662; C. '51, § 1575.] 

This section is not in conflict with Consti
tution, art. 5, § 5, and a judge holding court 
out of his district, in exchange with another 
judge, is not acting without authority: State 
v. Stingky, 10-488. 

An unauthorized person cannot by con
sent of parties, or by direction of the court, 
act as judge. See notes to \ 225. 

SEC. 241. Judges not to sit together. In districts in which the dis
trict court is composed of more than one judge, the judges shall not sit 
together in the trial of causes, nor upon the hearing of motions for new 
trials, but may together hold the same term, making an apportionment of 
the business between them; and in districts composed of more than one 
county they may hold terms in different counties at the same time. [21 G. 
A-, ch. 128, § 1.] 

The statutory provisions by which in the 
same case two or more district judges are 
authorized to hold court in the same county 
at the Bame time are not unconstitutional: 
State v.Emmons, 72-265. 

Where, after the submission of a cause 
on deposition to the judge of the circuit 
court, the circuit was so changed that 
another judge became judge of such court, 
held, that a decision of the cause by the new 
judge was proper: Manning v. Matliews, 66-
675. 

Where at one term of court a judge signs 
or makes a memorandum of a decree which 
is not entered at that term on the record, 

and before the next term the judge goes out 
of office, his successor should cause the 
record to be made up from the previous 
decree or memorandum, and cannot regard 
the cause as open for trial: Tracy v. Beeson, 
47-155. 

Where the judgment rendered by one 
judge, upon the report of a referee, was set 
aside by his successor as having been im
properly entered in vacation, and a new 
judgment to the same effect was rendered, 
held, that the unsuccessful party had no 
right to have his exceptions to the referee's 
report passed upon anew by the incoming 
judge: Mellinger v. Von Behren, 53-374. 

SEC. 242. Record to be signed—execution not delayed. The clerk 
shall from time to time make a record of all proceedings of the court, which, 
when correct, shall be signed by the judge. When it is not practicable to 
have all the records prepared and signed during the term, they may be pre
pared in vacation and corrected and signed at the next succeeding term; 
but such delay shall not prevent an execution from issuing in the mean
time, and all other proceedings may be had in the same manner as though 
the record had been signed. Entries authorized to be made in vacation, 
shall be signed at the next term of the court. [C. '73, §§ 176-7; R, §§ 2664-
5; C.'51§ 1578.] 

Signing» and approval of record: The 
provisions of this and the following sections 
as to signing the record are directory only, 
and a failure to comply therewith does not 
render a judgment void: Vanjleet v. Phillips, 
11-558; O'Hara v. Leonard, líí-515; Childs v. 
McCIiesney, 20-431; Hamilton v. Barton, 20-
505. 

An approval of the entries at any suc
ceeding term relates back to the time of the 
entry, and is as effectual as if given at that 
time: Vanjleet v. Phillips, 11-558. 

The expiration of the term of a judge 
before the approval and signing of the record 

does not make judgments rendered by him 
void: Tracy v. Beeson, 47-155. 

Though the record of the judgment is not 
read and approved until the term after it is 
made, nevertheless exceptions thereto must 
be taken at the term when the judgment is 
entered: State v. Orwig, 34-112. 

A judgment is valid though the record 
be not signed by the judge; so held as to a 
decree signed by the judge in vacation, filed 
with the clerk, and entered by him without 
the record being signed: Traer v. Whitman, 
56^43. 

Although the practice of procuring the 
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ceeding term will not be void. Jurisdiction 
is not lost by failure in such case to render 
a decision during vacation, nor is a resub
mission necessary : Reed v. Lane, 65 N. W., 380. 

Ent ry by clerk without authority: 
The clerk has no authority to enter up a 
decree not warranted by the entry on the 
judge's calendar: Smith v. Cumins, 52-143. 

Notice of its own records: The court 
is supposed to know the genuineness of its 
own records and signature of its officers: 
State v, Posilewait, 14-446. 

A court will not in one case take judicial 
notice of what has transpired in another case 
between different parties: Baker v. Mvqatt, 
14-131. y ' 

A court cannot take judicial notice in 
one case of its records in a different case. 
So held where it appeared that the opinion 
of the supreme court in a different case was 
introduced in evidence on the trial in the 
court below, but was not set out in the ab
stract on appeal: Unix v. Miller, 54-551. 

The court will, in a proceeding for con
tempt, take judicial notice of its own orders 
in the matter out of which the alleged con
tempt grew: Jordan v. Circuit Court, 69-177. 

The supreme court cannot, on appeal, 
take notice of the record in another case in 
the same trial court, not made part of the 
record in the case appealed: State v. Lee, 
64 N. W., 284. And see notes to \ 288. 

signature of the judge to a form of decree 
is to be commended as tending to secure 
accurate records, such signature is not the 
signature of the record contemplated by the 
statute: Bosch v. Kassing, 64-312. 

Signature of orignal draft of decree is 
sufficient: Smith v. Baldwin, 85-570. 

Entries in. vacation: The reading, ap
proval and signing of a judgment entry made 
in vacation at the next term of court does 
not make it valid where there is no authority 
to enter a judgment in vacation. Approval 
at the subsequent term is only allowable as 
to entries authorized to be made in vacation: 
Townsky v. Morehead, 9-565; McClure v. 
Owens, 21-133. 

Where a judgment is entered in vacation 
i t is under the control of the court and sub
ject to modification or correction until finally 
approved: Porter v. McBride, 44-479. 

The court may, at the next term after the 
making of an entry in vacation, proceed to 
correct or expunge it without notice to the 
party at whose instance it has been made: 
Carpenter v. Zuver, 56-390. 

When a judgment upon a confession is 
entered in vacation, it should be approved 
and signed at the next term: Dullard v. 
Plielan, 83-471. 

Failure of the judge to sign the record 
will not invalidate the judgment: Ibid. 

As to a case reserved for decision in vaca
tion a judgment rendered during the suc-

SEC. 243. Court controls record. The record aforesaid is under the 
control of the court, and may be amended, or any entry therein expunged, 
at any time during the term at which it is made, or before it is signed by 
the judge. [C. 73, § 178; R., § 2606; C. '51 § 1579.] 

Correction of records: During all the 
term the record is under the control of the 
court, and at any time before adjournment 
an order of nonsuit or a judgment by default 
may be set aside on proper showing: Taylor 
v. Lush, 9-444. 

Until the record is signed it is not con
clusive upon the court as against a bill of 
exceptions subsequently signed: Shepherd v. 
Brenton, 15-84. 

The discovery by the court of an error or 
mistake in its ruling is good cause for amend
ing or expunging the record thereof as here
in provided: Bruce v. Grady, 36-352; and this 
may be done of its own motion: Wolmenstadt 
v. Jacobs, 61-372; so a default, improperly 
entered, may thus be set aside without fol
lowing the provisions as to setting aside de
faults: Boats v. Shuks, 29-507. 

The action of the court in attempting to 
amend its record v.t the next term, without 
notice to the oojKKite party, will be void, but 
will not r/xoe't- t he validity of the record 
itself a" made at the previous term: Eisner 
V. Shriytey, 80-30. 

Where, in entering judgment, attorney's 
lees were erroneously included, held, that 
the court should have stricken such allow
ance from the judgment, and approved the 
record as thus modified: Dullard v. Phelan, 
83-471. 

The court has the power at any time dur
ing the term to have the record corrected so 
as to conform to its rulings: Bobbins v. Neal, 
10-560. 

The court has discretionary power to 
modify or reverse any order during the term 
at which it is made: Chapman v. Allen, 
Mor., 23. 

The pleadings may be referred to for the 
purpose of explaining a judgment which is 
ambiguous on its face: Redhead v. Baker, 
86-251. 

The power of the courts to revise, correct 
and change their sentences, at the term at 
which they were pronounced and before any
thing has been done under them, has long 
been recognized both in this country and in 
England, and any doubt as to the existence 
of the power is removed by this section: 
State v. Dougherty, 70-439. 

The presiding judge may change a ruling 
previously made by another judge with the 
same freedom that he might change a ruling 
made by himself: McClain v. Capper, 67 N. 
W., 102. 

A formal decree which has been signed 
by the judge, and copied into the records by 
the clerk, may be amended before the record 
has been signed: Bosch v. Kassing, 64-312. 

The court may, before a decree is read 
and approved, correct it on motion to make 
it conform to the pleadings: Leer v. Nelson, 
73-186. 

The court may, for a good reason shown, 
set aside at the same term a previous order: 
Kirby v. Gates, 71-100. 

Where the petition has been held insuffi
cient on demurrer and an amended petition 
is filed to which defendant again demurs, 
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the court is not bound by its ruling on the 
first demurrer, but may change its theory of 
the case and rule on the second demurrer in 
accordance with its judgment: Van Werden 
v. Equitable L. Assurance Soc, 68 N. W., 892. 

The record of the court being under its 
«ontrol, it may, during the term, change the 
same as it sees fit; therefore in an action 
for damages tried to the court without a 
jury, the court may change its findings as to 
the amount of damages and enter a judgment 
lor a less amount without giving to the suc
cessful party the option of a new trial: 
Flickinger v. Omaha Bridge & Terminal R. 
Co., 67 'N.W., 372. 

The court may, for good cause shown, 
•change an order made during the term. If 
a motion for such change is made, the 
party adversely interested should have no
tice; but if counsel appear for him and are 
heard, and no prejudice results from want 
of formal notice, failure to give it will not 
constitute error: Chicago, I. & D. R. Co. v. 
-Bsies, 71-603. 

As between a ruling upon demurrer and 

one made upon final hearing, the latter will 
prevail, even though they are made by dif
ferent judges: Richman v. Supervisors of 
Muscatine County, 77-513. 

Where final judgment has been entered 
of record, approved and signed, the court 
cannot, even during the same term, set it 
aside in the absence of and without due no
tice to the party interested, and an order ' 
thus made is void and may be corrected by 
certiorari: Hawkeye Ins. Co. v. Duffie, 67-175. 

It is doubtful whether a court should cor
rect its record after the term and before it 
is signed upon affidavits uncorroborated by 
anything in the record or within the recol
lection of the judge. And a refusal to make 
such correction upon parol evidence will not 
be interfered with on appeal where the evi
dence is conflicting: State v. Crosby, 67-352. 

This section refers to a record made in a 
cause, and not to a total omission to make a 
record, which can be supplied at the suc
ceeding term: Tracy v. Beeson, 47 -155. 158. 

Further as to the record, see notes to 
§288. 

SEC. 344. Corrections. Entries made and signed at a previous term 
can be altered only to correct an evident mistake. fC. 73, § 179; R., § 2667; 
C. '51, § 1580.] 

Correction of evident mistake: The 
power to change entries on account of evi
dent mistake is not necessarily limited to the 
term next succeeding the one at which they 
were made. A correction in a particular 
case held proper under peculiar circum
stances: Hurley v. Dubuque Gas etc., Co., 8-274. 

Entries made, approved and signed at a 
previous term can be altered only to correct 
an evident mistake: Independent School Dist. 
v. Ross, 63 N. W., 576. 

Entries made at a previous term may be 
altered and corrected for mistake when it 
is clearly made to appear: State v. McConib, 
18-43, 48. 

Where a verdict is returned but no judg
ment rendered thereon at that term, it is not 
error to render such judgment at the next 
term: Shephard v. Brenton, 20-41. 

This section does not deprive the court of 
the power to make a nunc pro tunc entry at 
a subsequent term of a fact such as consent of 
parties to trial by a certain method, etc.: 
Buckwalter v. Craig, 24-215; and a nunc pro 
tunc order showing certain facts in regard to 
the impaneling of a grand jury at a previous 
term held allowable: State v. Munzenmaier, 
24-S7. 

By analogy, the provisions of this section 
will be followed in the supreme court: Rob
erts v. Corbin, 26-315, 331. 

This section provides for the correction of 
entries made, approved and signed at a (not 
the) previous term: Goldsmith v. Clausen, 14-
278. 

The proceeding by motion to correct a 
judgment entry reciting a judgment against 
a party, where it appears that no judgment 
was in fact rendered, is not limited to one 
year: Shelley v. Smith, 50-553. 

A mistake which may be corrected under 
this section is a mistake of fact, and not a 
mistake of law: Knox v. Moser, 72-154. 

Where a judge at a term of court signs a 

decree, which is filed with the papers but not 
recorded at that term, and before the next 
term of court goes out of office, the court, at 
the succeeding term, cannot consider the 
cause as still open, but should enter the de
cree previously signed: Tracey v. Beeson, 
47-155. 

Action of the judge in ruling upon a mo
tion for supplying an omission in the records 
will not be overruled on appeal where it ap
pears that the facts which it is sought to 
make of record transpired in the trial before 
him, and that the evidence upon which he 
acted in correcting the record was conflict
ing: StockdaU v. Johnson, 14-178. 

An amendment of the record upon motion 
of one of the parties, supported by an affida
vit setting forth an agreement as to what 
should be submitted to the court, cannot be 
made under the authority to correct an evi
dent mistake: Eno v. Hunt, 8-346. 

The statement of a decree as to the time 
of its rendition cannot be overcome by the 
certificate of the clerk as to the time when 
the decree was filed with him: Buck v. Holt, 
74-294. 

As to manner of correcting mistakes of 
the clerk or irregularities in obtaining judg
ment, see I 4093. 

A nunc pro tunc record of exceptions to 
instructions which is not entered until after 
the term is not valid: State v. Hathaway, 69 
N. W., 449. 

Where the entry upon a confession of 
judgment, by the omission of the clerk failed 
to show judgment against one of the parties, 
who, by the confession, was shown to be li
able, and who joined therein, held, that such 
omission might be subsequently corrected by 
a nunc pro tunc entry. In such case it is not 
necessary to show diligence: Risser v. Mar
tin, 86-392. 

Further as to nunc pro tunc entries, see 
notes to \ 288. 
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Notice of correction: A motion at a sub
sequent term to modify the decree in a mat
ter affecting another party should not be 
sustained, no notice of such motion having 
been given to the party adversely interested: 
Wetmore v. Harper, 70-346. 

The court cannot, after a judgment, ex
ecution and sale, so amend its record as to 
show proper service of notice which did 

not before appear, without notice of the pro
ceeding for such amendment having been 
given to the opposite party: McGlaughlin v. 
O'Rourke, 12-459. 

Where judgment by default is rendered 
against one defendant, and the case contin
ued as to others, a party against whom de
fault is rendered is not bound by subsequent, 
proceedings in the case: Okey v. Sigkr, 82-94. 

S E C . 845 . Shorthand reporter. Each judge of the district court shal l 
appoint a shorthand reporter who shall, upon the request of either par ty in 
a civil case or a criminal case, take and report in full the oral evidence and 
proceedings in the case, and perform all duties required of him on the trial, 
as provided by law. [18 G. A., ch. 195 § 1; C. 73, § 181.] 

As to the duties of the shorthand reporter, and the effect to be given Ms tran
script of the notes, see \ 3675. 

S E C . 246 . Oath—removal. Such reporter shall take an oath faith
fully to perform the duties of his office, which shall be filed in the office of 
the clerk. He shall attend such sessions of the court as the judge who 
appointed him may direct, and may be removed by the judge making such 
appointment. [C. 73, § 182.] 

S E C . 847 . Dec is ions in vacat ion. With consent of parties, actions 
and other matters pending in the courts named in this chapter may be taken, 
under advisement by the judges, decided and entered of record in vacation, 
or at the next term; if so entered in vacation, they shall have the same 
force and effect from the time of such entry as if done in term time. [C. 
73, § 183.] 

A judgment rendered and entered in 
vacation, without consent of the parties or 
any order of court made during term there
for is void: Spear v. Fitchpatrick, 37-127,-
Balm, v. Nunn, 63-641. 

The court cannot in vacation enter an 
order making of record exceptions not prop
erly preserved: State v. Hathaway, 69 N. W., 
449. 

A judge has no authority, without con
sent of parties, to render a decision in vaca
tion discharging a garnishee: Lauyhlin v. 
Peckham, 66-121. 

It is only where authority is specially 
conferred by statute that the judge is 
authorized to make orders and exercise 
judicial functions in vacation: Prosser v. 
Prosser, 64-378. 

Where, by agreement of parties, either 
party was to have a certain time to file a 
motion for a new trial to be decided in vaca
tion, and thereafter a motion for a new trial 
was filed and so decided, held, that a motion 
in arrest of judgment could not be filed and 
decided in vacation under the same agree
ment, it not being expressly provided for 
therein: Scribner v. Rutherford, 65-551. 

Although a judgment be entered after 
the close of the term and withont special 
direction of the court, yet if not contrary to 
the pleadings and verdict, and its entry was 
a matter of course, it is not void, but at most 
irregular, and such irregularity must be 
taken advantage of on motion: Collins v. 
Chantland, 48-241. 

The entry of a judgment in vacation, ex
cept in case3 authorized by statute, is 
irregular, and whether it is void, quaere: 
Carmichael v. Vandebur, 50-651. 

Whether a decree entered in vacation is 

void or merely irregular, the parties seek
ing to have it set aside in equity must offer 
to pay the amount appearing to be justly 
due, or allow judgment to be rendered for 
that amount: Byers v. Odell, 56-618. 

Where upon the appearance of defend
ant at a subsequent term, the judgment in 
vacation was set aside and a new judgment 
entered of that term, held, that the new judg
ment was not void: First Nat. Bank v. Hos-
tetter, 61-395. 

The court may hear a case and render 
judgment during vacation if the parties con
sent thereto: O'Hagen v. O'Hayen, 14-264. 

Where parties in open court agreed that, 
judgment should be entered upon the dis
position of a motion for a new trial, and that 
such motion might be decided in vacation, 
held, that a judgment entered in vacation in 
pursuance of such arrangement was proper: 
Hattenback v. Hoskins, 12-109. 

An agreement for the submission of a 
cause and for a decision in vacation as of the 
last day of the term does not have the effect 
of extending the time for filing the bill of 
exceptions: Edwards v. Cosgro, 77-428. 

An order of the judge may issue in vaca
tion directing the sheriff as to publication 
of notice of sale under execution: Herriman 
v. Moore, 49-171. 

Under the circumstances of a particular 
case, held, that consent to judgment in vaca
tion appeared: Guthrie v. Guthvie, 71-744. 

The consent of a party to a cause being 
determined in vacation, implied from the 
conduct of his attorney in not objecting 
thereto, lield, sufficient to authorize such 
decision: Myers v. Funk, 51-92; Babcock v. 
Wolf, 70-676. 

An agreement for a decision in vacation 
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implies that the judge will decide the case 
at his chambers or wherever he may be 
when he flnally considers it: Johnson v. 
Muntz, 69-710. 

Where a decree was signed by the judge 
before the expiration of his term of office 
and delivered to the attorney of one of the 
parties to be filed in the clerk's office, but 
was not so filed until the day after the ex
piration of the judge's term of office, held, 
that the decree was not therefore rendered 
invalid: Babcock v. Wolf, 70-076; Guthrie v. 
Guthrie, 71-744. 

A decree signed by the judge and entered 
in vacation is valid, and not void, though it 
contain provisions not contained in the mem
orandum made in the judge's calendar at the 
trial; nor does the fact that it improperly 
provides for the sale of real property with
out redemption render a sale thereunder 

absolutely void: Traer v. Whitman, 56-443. 
Entry of judgment in vacation, \yhcn it is 

not practicable to prepare and enter it in 
term time, is valid: Ibid. 

Judgments in particular cases held to be 
proper in vacation by stipulation: Falcy v. 
O'Malley, 77-531; Western Land Co. v. Eng
lish, 75-507. 

This section does not prevent the deter
mination of a cause which has been taken 
under advisement and the entry of judg
ment at a later term than that next follow
ing its submission: Truloch v. Merte, 72-510. 

Entry of judgment on confession, as con
templated in § 3816, may be made by the 
clerk in vacation and approved, under this 
section, at the next term: Kendig v. Marble, 
58-529. 

As to what constitutes the record, see 
notes to ? 288. 

SEC. 248. Trials commenced to be concluded—motion for new 
trial. Whenever a trial has been commenced, it may be concluded and all 
proceedings in the case thereafter conducted in the usual course, whether 
the time has arrived for commencing a term in another county in the dis
trict or not, and without regard to any other court or term thereof. If a 
verdict shall be returned after the expiration of the term, a motion for a 
new trial may be filed at any time on or before the first day of the next 
term of court. [C. 73, §§ 185-6.] 

It not being specified to whom the jury 
are to return their verdict, held, that it 
would be good if received by the judge in 
person. It is not contemplated that such 
verdict must be received by him sitting as a 
court: Tilton v. Swift, 40-78. 

The fact that the trial is had and com
pleted during the time fixed for the court to 
be held in another county, the term of such 
other county having, however, been pre
viously adjourned, will not constitute error: 
State v. Stevens, 67-557; State v. Peterson, 67-
564. 

Where it appeared that a judgment was 
rendered in the court of one county three 
days after the term of the same court should 
have commenced in another county, held, not 
sufficient to render such judgment void, even 
though it did not appear affirmatively of 
record that the term of court fixed for the 
other county had been adjourned: Weaver v. 
Cooledge, 15-244. 

Where a trial is commenced in the midst 

of a term, under the bona fide expectation 
and belief that it can be concluded before 
the day shall arrive when the judge is by law 
directed, but not imperatively required, to 
hold court in another county, he may remain 
and conclude that case, receive the verdict 
and pass judgment, even though this may 
happen to be done on a day when regularly 
he would be opening or holding court in. 
another county: State v. Knight. 19-94. 

A term of court in one county may legally 
be extended beyond the time at which the 
same court, by the terms fixed by statute, 
should be in session in another county. At 
least a judge may, if he sees proper, extend 
the term in one county during the first 
three days in another county: Cook v. Smith, 
54-636. 

Before enactment of above section the 
rule was otherwise: Davis v. Fish, 1 G. Gr., 
406; Grable v. State, 2 G. Gr., 559; Sheppard 
v. Wilson, Mor., 448. And see notes to \ 
233. 

SEC. 249. Change of venue—to where . When a change of venue is 
granted on the ground of objection made to the judge, he may, in his discre
tion, if there be a judge or judges of the same district against whom there 
is no objection, assign the cause to one of such judges for trial. If there 
be no other judge of his district against whom there is no objection, then 
he may, in his discretion, send the cause for trial to the nearest and most 
convenient county of another district, or to a county of another district 
agreed upon by the parties, for trial before a judge of such district; or he 
may procure another judge of another district to interchange with him for 
the trial of such cause. [21 G. A., ch. 134, § 10.] 

Further as to change of place of trial, see \ 3507. 

SEC. 250. Probate powers conferred on clerk. The clerk of the 
district court shall have and exercise within his county all the powers and 
jurisdiction of the court and of the judge thereof, in the following matters: 
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First. The appointment, when not contested, of resident administrators, 
•executors, and guardians of minors, and the approval of any and all bonds 
given by administrators, executors, t rustees and guardians in the discharge 
of their several t rusts ; 

Second. The examination and approval of all intermediate or interlocu
tory accounts or reports of administrators, executors and guardians; 

Third. The making of all necessary orders in relation to the personal 
effects of a deceased person, where no objection is filed, and perform all 
other acts within his jurisdiction, as provided for in this code. [Same, 
113.] 

S E C . 251. Clerk's act ions m a y b e r e v i e w e d . Any person aggrieved 
by any order made or entered by the clerk, under the powers conferred in 
the last section, may have the same reviewed in court, on motion filed at 
t he next term and not afterwards, unless upon good cause shown within one 
year, and upon such notice as the court or a judge thereof may prescribe. 
Upon the filing of such motion, the clerk shall place the cause or proceeding 
on the docket without additional docket fee, and the matter shall stand for 
hear ing or tr ial de novo in open court. [Same, § 14.] 

The action of the court with reference to viewable only on errors assigned: Lawrence 
the appointment of a guardian of the person v. Thomas, 84-362. 
and property of a minor by the clerk is re-

S E C . 2 6 2 . Va l id i ty of clerk's orders—not to make reports for 
part ies . The records, orders and judgments made and entered by the clerk 
as hereinbefore provided, and not reversed, set aside or modified by the 
court, shall stand, and be of the same force, validity and effect, and shal l be 
entit led to the same faith and credit, as if made by the court or by the judge 
thereof. No clerk, deputy or employe shal l make or assist in making, 
drafting or filling out any report of any administrator, executor, guardian, 
assignee, receiver, trustee, or any other report to be filed in his office. 
[Same, § 15.] 

S E C . 2 6 3 . Salary of judges . The salary of each judge of the district 
court shall be two thousand five hundred dollars per year. [Same, § 12.] 

S E C . 254 . Compensation of shorthand reporters . Shorthand report
ers of district courts shall be paid six dollars for each day 's attendance 
upon the court under the direction of the judge, out of the county treasury, 
upon the certificate of the judge holding the court; also, for transcribing 
shorthand notes, six cents a hundred words, to be paid for, in civil cases, 
by the par ty ordering the same; the charge for report ing in all cases, except 
where a defendant in a criminal case is acquitted, to be taxed as a par t of 
the costs in the case. If a defendant in a criminal cause has perfected an 
appeal from a judgment against him, and shall satisfy a judge of the court 
from which the appeal is taken that he is unable to pay for a t ranscript of 
t he evidence, such judge may order the same made a t the expense of the 
county. [18 G. A., ch. 195, § 2; C. 73, § 3777.] 

The costs of the transcript of the report- at the expense of the county on an appeal by 
er's notes are to be taxed as part of the costs defendant, such exercise of discretion will 
on appeal: Palmer v. Palmer, 66 N. W., 734. not be interfered with on appeal: State v. 

If the court refuses to order a transcript Waddle, 64 N. W., 276. 
of the evidence in a criminal case to be made 

C H A P T E R 6. 

O F THE SUPERIOR COURTS. 

S E C T I O N 2 5 5 . Establ i shment and effect of. Any city in this state con
taining seven thousand inhabitants, whether organized under a special 
char ter or the general law for the incorporation of cities and towns, may 
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establish a superior court as hereinafter provided, which, when established, 
shall take the place of the police court of such city. [21 G. A., ch. 2; 19 
G. A., ch. 24, § 1; 16 G. A., ch. 143, § 1.] 

SEC. 266. Submission to voters—election of judge—result certi
fied. Upon the petition of one hundred citizens of any such city, the 
mayor, by and with the consent of the council, may, at least ten days before 
an annual election for city officers, issue a proclamation submitting to the 
qualified voters of said city the question of establishing said court. At the 
same election, and every fourth year thereafter (if the said court is estab
lished), there shall be elected a judge of the superior court, the votes for 
whom shall be upon the same ballot with other city officers. Should a 
majority of all the votes cast at such election be in favor of said court, the 
same shall thereby be established, and the said judge shall qualify and hold 
his office for the term of four years, and until his successor is elected and 
qualified. Immediately after each election of said judge, the mayor of said 
city shall transmit a certificate of the election of said judge to the governor 
of the state, who shall thereupon issue to him a commission empowering 
Mm to act as judge as herein provided. [19 G. A., ch. 24, § 2, 16 G. A., 
«h. 143, § 2.] 

This provision for the submission of the question to popular vote is not unconstitu
tional: Lytle v. May, 49-224. 

SEC. 857. Judge—qualification—bond as clerk. Said judge shall be 
a qualified elector of the city, and a practicing attorney at law, and shall sub
scribe in writing the same oath required of judges of the district court, and 
file the same with the mayor of the city, and when he acts as clerk thereof 
he shall give bond to the state of Iowa, in the sum of four thousand dollars, 
for the faithful discharge of his duties as clerk, which must be filed with 
and approved by the mayor; and the effect of such election and qualification 
shall be to abolish the office of police judge of such city. [16 G. A., ch. 
143, § 3.j 

SEC. 258. Vacancy—inability. Should the office of judge become 
"vacant, the mayor, by and with the consent of the council, shall appoint a 
judge, who shall hold the office until the next annual city election, and until 
his successor is elected and qualified, who shall be chosen to fill the unex
pired term. And in case of inability of any judge to act, through sickness 
•or other cause, a judge shall be so appointed to hold during such inability. 
[26 G. A., ch. 77; 16 G. A., ch. 143, § 4.] 

SEC. 259. Terms. There shall be held not less than eight nor more 
than eleven terms of court in each year, the times being arranged by the 
judge in such manner as shall least conflict with the terms of the district 
court of the county where said superior court is held, to be fixed by general 
order made of record, at least ten days before the first term in each year; 
but, as a police court, it shall always be open for the dispatch of business. 
[22 G. A., ch. 40, § 4; 16 G. A., ch. 143, § 5.] 

SEC. 260. Jurisdiction—attachments of real estate—city prisons 
used. Said court shall have jurisdiction concurrent with the-district court 
in all civil matters, except in probate matters and actions for divorce, 
alimony and separate maintenance. It shall have exclusive original juris
diction to try and determine all actions, civil and criminal, for the violation 
•of city ordinances, and all jurisdiction conferred on police courts as now or 
as may hereafter be provided by law, and concurrent jurisdiction with jus
tices of the peace. Writs of error and appeals may be taken thereto from 
justices' courts in the township in which the court is held, and, by consent 
of parties, from any other township in the county. For the trial of criminal 
actions on information and complaint, the court shall be open at such times 
«,nd under such rules as it shall prescribe. In actions by attachment, where 
real property is levied on by writ of attachment, the officer levying the writ 
«hall make entry thereof in the incumbrance book in the office of the clerk 
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of the district court, in like manner and with like effect as of levies made in 
the district court. Parties may be committed to the city prison for confine
ment or punishment, instead of the county jail, at the option of the judge. 
In the absence of the judge, or in case of his inability to act, then, during 
such time, proceedings for the violation of city ordinances may be had 
before a justice of the peace residing in such city. [22 G. A., ch. 40, § 1; 19 
G. A., ch. 24, § 3; 16 G. A., ch. 143, § 6.] 

The superior court has, as to cases orig
inally brought therein, concurrent jurisdic
tion throughout the county with courts of 
general jurisdiction. The limitation of juris
diction to the township in which the city is 
located applies only to appeals and writs of 
error from justices of the peace: Winet v. 
Berryhill, 55-411. 

As to jurisdiction of superior court at a 
county seat in a case where the district 
court is also held at another place in the 
county, which is thus divided for court pur
poses, see Whitaker v. Daly, 78-31. 

The jurisicdtion over appeals in civil 
cases from justices of the peace is not exclu
sive of that of the district court: Hickox v. 
Nutting, 55-403; Hickox v. Burlington, C. B. 
as M. È. Co., 55-431. And see I 4546. 

The superior court has jurisdiction of a 
proceeding by certiorari: College of Physicians 
and Surgeons v. Guilbert, 69 N. "W., 453. 

SEC. 261. Changes of venue—no jury in criminal cases. Changes 
of venue may be taken from said court in all civil actions to the district 
court of the same or another county, in the same manner, for like causes 
and with the same effect as the venue is changed from the district court. 
All criminal actions, including those for the violation of the city ordinances, 
shall be tried summarily and without a jury, sa,ving to the defendant the 
right of appeal to the district court, which appeal shall be taken in the 
same time and manner as appeals are taken from justices' courts in criminal 
actions. [22 G. A., ch. 40, § 2; 19 G. A., ch. 24, § 4; 16 G. A., ch. 143, § 7.] 

A change of venue to the proper county force authorizing an appeal from a superior 
may be granted where the action is brought court except to the supreme court, and 
in the wrong county, as in cases in the dis- therefore the defendant in a prosecution in 
trict court: Day v. Greenwood, 64 N. W., 789. the superior court had the right of trial by a. 

Under the provisions of this section before jury: Crestón v. Nye, 74-369. 
amendment, held, that there was no law in 

SEC. 262. Powers of judge. The judge shall have the same power in 
regard to injunctions, writs, orders and other proceedings, out of court, as 
are possessed by the judges of the district court. [16 G. A., ch. 143, § 8.] 

SEC. 263. Court of record—laws relating to district court to apply. 
The superior court shall be a court of record. All statutes governing the 
district court as to venue, commencement of action, jurisdiction, process, 
pleadings, practice, modes of trial, judgment, execution and costs shall 
apply to and govern the superior courts, except when the same may be 
inconsistent with the provisions of this chapter. [Same, § 9.] 

SEC. 264. Seal. Each such court shall have its own seal, with the words 
"superior court " and the name of the city and state thereon. [Same, § 10.] 

SEC. 265. "When recorder to act as clerk. As long as the business 
of the court can be done without a clerk, the judge shall be the clerk of said 
court. Whenever, from the accumulation of causes and other demands 
upon the court, a clerk becomes necessary, the city recorder or clerk shall 
be the clerk thereof. He shall give bonds as required when the judge acts, 
as clerk, and perform the same services as required by law of the clerk of 
the district court. [Same, § 11.] 

In all civil matters, other than as expressly 
excepted in this section, the superior court 
has jurisdiction concurrent with the district 
court to try and determine the issue whether 
in law or in equity and to render judgment 
thereon as fully as the district court might 
do and when an existing lien on real estate 
is established and foreclosed the court may 
direct the property to be sold to satisfy 
the judgment; but in all cases process for 
the sale of real estate from judgments of 
the superior court must issue out of the dis
trict court upon transcript filed therein: 
International Trust Co. v. Keokuk St. B. Co., 
90 90. 

But held, that where by agreement of 
parties sale of property was made under 
order of the superior court such sale would 
be valid: Ibid. 
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SEC. 266. Marshal as sheriff. The city marshal shall be the execu
tive officer of said court, and his duties and authority in court and in exe
cuting process shall correspond with those of the sheriff of the county in the 
district court, and with process from that court. But the process of said 
court may be also served by the sheriff. [Same, § 12.] 

SEC. 267. Costs—amount of—how paid—to be accounted for— 
fines. The costs and fees of said courts in civil actions shall be the same 
as in the district court, except as herein otherwise provided, and the clerk 
of the superior court shall account for and pay over to the city all fees that 
may be paid into the said court, and also all fines for the violation of the 
city ordinances. Of all other fines he shall render the same account as is 
provided for justices of the peace. In actions for the violation of city ordi
nances, if unsuccessful, the city shall pay all costs, the same as provided 
by law for the county in criminal actions prosecuted in the name and on 
behalf of the state. The fees in criminal actions shall be the same as in 
justices ' courts, and shall be paid and accounted for as hereinbefore stated, 
and as otherwise provided by law for justices of the peace and their courts. 
[Same, § 13.] 

SEC. 268. Right to jury, on demand. When causes are assigned for 
trial, any party desiring a jury shall then make his demand therefor, or the 
same shall be deemed to have been waived. Causes in which a jury has 
been demanded shall be tried first in their order, and when disposition shall 
have been made of such causes the jury shall be discharged from further 
attendance at that term. [19 G. A., ch. 24, § 5; 16 G. A., ch. 143, § 14.] 

SEC. 269. How jurors provided. In order to provide jurors for the 
superior courts, the county auditor, clerk of the district court and recorder, 
of the county in which any city having a superior court is located, shall 
meet at the court-house on the third Monday of February, April, June, 
August, October and December of each year, and proceed to draw, from the 
first box provided by chapter eleven of this title, and in the manner pro
vided by this chapter, the names of fifteen persons to act as jurors in said 
superior court. The persons whose names are drawn at any drawing under 
the provisions hereof shall be subject to jury duty, and constitute the regu
lar panel of jurors in said superior court, for the two calendar months com
mencing with the first day of the month next succeeding the drawing. A 
list of the names of the persons drawn at each drawing provided by this 
act shall be immediately made out and certified by the clerk of the district 
court, under his hand and seal, and such certified list transmitted by mail 
to the recorder or clerk of the city in which said superior court is located, 
and a precept of said superior court shall issue, five days before the first 
day of each term of court, for the jurors constituting the panel for such 
term, under the provisions hereof, which precept shall be issued and served 
as provided by law in like cases in the district court [16 G. A., ch. 143, 
§15-] 

SEC. 270. Jury .of s ix unless twelve demanded. The jury shall 
consist of six qualified jurors, unless, when a jury is demanded as provided 
In this chapter, the party at that time shall demand a jury of twelve, and 
in all civil cases the party requesting a jury of twelve shall at the time of 
making such demand deposit with the clerk the entire additional expense 
of the additional jurors, which sum shall be fixed by the court and paid to 
the clerk at the time of making such demand. Talesmen may be summoned 
on the order of the court by the marshal from the body of the county. All 
such deposits of additional expense for jurors shall be paid into the county 
treasury at the close of each term of such superior court, and the county 
treasurer shall give duplicate receipts therefor, one to be held by said 
clerk, and the other to be presented by him to the county auditor, who shall 
charge the treasurer with the amount thereof in the proper account. [22 
G. A., ch. 40, § 3; 19 G. A., ch. 24, § 6; 16 G. A., ch. 143, § 16.] 
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As a party may have a trial by a jury of thereby, the provisions of this section are-
twelve by depositing the amount necessary not unconstitutional: Conners v. Burlington, 
to cover the additional expense caused C. S. & N. B. Co., 74-383. 

SEC. 271. Challenges. In all civil cases, where the jury shall consist 
of six jurors, the challenges allowed to either party shall be limited to ' 
three each, but where the jury shall consist of twelve jurors, the same 
number of challenges shall be allowed to either party as is or may be 
allowed in the district court. [22 G. A., ch. 40, § 5.] 

SEC. 272. Appeals to supreme court. All appeals from judgments 
or orders of said court, or the judge thereof, in civil actions shall be taken 
to the supreme court in the same manner, under the same restrictions, 
within the same time and with the same effect as appeals are taken from 
the district court to the supreme court. [19 G. A., ch. 24, § 7; 16 G. A., ch. 
143, § 17.] 

SEC. 273. Judgments made liens by transcript. Judgments in said 
court may be made liens upon real estate in the county in which the city is 
situated, by filing transcripts of the same in the district court, as provided 
in this code in relation to judgments of justices of the peace, and with equal 
effect, and from the time of such filing they shall be treated, in all respects 
as to their effect and mode of enforcement as judgments rendered in the dis
trict court as of that date, and no execution can thereafter be issued from 
the said superior court on such judgments, and no real property shall be 
levied on or sold on process issued out of the superior court. Judgments of 
said court may be made liens upon real estate in other counties in the same 
manner as judgments in the district courts. [19 G. A., ch. 24, § 8; 16 G. 
A., ch. 143, § 18.] 

Sales under process of the superior court filed in the district court and thereby made 
are limited to personal property. Sales of a lien: International Trust Co. v. Keokuk St. 
real property can be had after a transcript S. Co., 90-90. 
of the judgment of the superior court is 

SEC. 274. City attorney to file informations. It shall be the duty 
of the city attorney or solicitor to file informations in the superior court for 
violations of the city ordinances and prosecute the same, and for such serv
ices he shall receive such compensation as the city council shall allow. 
[16 G. A., ch. 143, § 19.] 

SEC. 275. Shorthand reporters—compensation. The judge of each 
superior court may appoint a shorthand reporter. All provisions relating 
to shorthand reporters and their duties in the district court, in so far as 
applicable in every respect, shall govern, except the compensation shall 
not exceed five dollars a day for the time actually employed. [21 G. A., 
ch. 44, §§ 1, 2.] 

SEC. 276. Question of abolishing court to be submitted. Upon the 
petition of one-third of the qualified electors of any city in which a superior 
court is now or hereafter established, the mayor, by and with the consent 
of the council of such city, shall, at least ten days before an election for city 
officers, issue a proclamation submitting to the qualified voters of said city 
the proposition to abolish the superior court. The ballots shall be printed, 
and in the following form: "Shall the proposition to abolish the superior 
court of be adopted? " and the election shall be conducted in all 
respects in accordance with the provisions of the election law. [24 G. A., 
ch. 5, § 1.] 

SEC. 277. When abolished—duties of mayor, judge and clerk. If 
a majority of the votes cast at said election are for abolishing said superior 
court, the mayor of such city shall immediately transmit a certificate show
ing such fact to the secretary of state, and said court shall be abolished, to 
take effect upon the date of the expiration of the term of office of the judge 
then upon the bench, and the effect of such abolition shall be to revive and 
re-establish in such city the police court and all the powers incident thereto, 



1 7 6 
Tit. Ill, Ch. 1. GENERAL PROVISIONS. §§ 278-28? 

in the same manner as the law prescribes for cities where superior courts 
do not exist. The judge of said superior court shall , before re t i r ing from 
said position, turn over to the clerk of said city the judgment records of his 
court in which are entered and recorded all judgments and fines for the vio
lation of ordinances of such city, together with all money collected as fines 
for the violation of such ordinances, and take the c le rk ' s receipt therefor. 
All other books, records and papers pertaining to said superior court sha l l 
be turned over to the clerk of the district court of the county in which such 
city is situated, and his duplicate receipt t aken therefor, together with a l l 
the money in t h e hands of said judge which has come into his hands as. 
judge of said court, one receipt to be filed with the county auditor, and said 
judge shal l immediately make reports to the board of supervisors and ci ty 
council as to the disposition made of said books, papers, dockets and mon
eys, as herein provided. I t shal l be the duty of the clerk of t h e dis t r ic t 
court, upon receipt of such books, dockets and records belonging to said 
superior court, to transfer all cases pending before the same, as shown b y 
said record, and of which the district court would have jurisdiction, to the 
proper appearance docket of the district court, and to notify the par t ies or 
their attorneys of such transfer, and such causes shal l s tand for t r ia l a s if 
brought originally in said court. All causes pending in the superior cour t 
a t the time it is abolished, of which the district court would not have juris
diction, shall be transferred to the police court. The clerk of the dis t r ic t 
court shal l make transcripts and issue executions from the records of said 
superior court under the seal of the district court, for which he shal l b e 
entitled to charge and receive the same fees as are now allowed for l ike 
services in the district court, and all papers so issued sha l l have the same 
force and effect as if issued from the superior court during its existence. 
[Same, § 2.] 

S E C . 878 . Salary of judge . The salary of each superior court j udge 
shall be two thousand dollars per annum, and paid quar ter ly; the first two 
quarters from the city treasury, and the last two from the county t r easury 
of the county wherein said court is located. [16 G. A., ch. 143, § 13.] 

S E C . S79. Compensation of clerk. When a clerk or recorder of a ci ty 
in which such court is established is required to perform the duties of c lerk 
thereof, he shal l receive such compensation for such services as the city 
council may allow. [Same, §11.] 

S E C . 880 . Compensation of marshal . The marshal shall receive t h e 
same fees and compensation for serving the process of said court, and for 
other services required of the sheriff in the district court, as the sheriff 
receives for like services. [Same, § 12.] 

CHAPTER 7. 

OF GENERAL PROVISIONS. 

S E C T I O N 881. Judges not to practice. No judge of any court of rec
ord shall practice as an attorney or counselor a t law, or give advice in rela
tion to any action pending or about to be brought in any of the courts of 
this state. [C. '73, § 187; R., § 2674; C. '51, § 1587.] 

S E C . 888 . Attes tat ion of process . AH process issued by the clerk of 
the court shall bear date the day it is issued, and be attested in the name of 
the clerk who issued it, and under the seal of the court. [C. '73, § 188; R., 
§ 2682; C. '51, § 1592.] 

S E C . 8 8 3 . Judic ial proceedings public . All judicial proceedings, 
must be public, unless otherwise specially provided by statute or agreed 
upon by the parties. [C. '73, § 189; R., § 2683; C. '51, § 1953.] 
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To give existence to a court, its officers 
and the time and place of holding it must be 
such as are prescribed by law. The term 
"open court" as used in the statutes is to be 
understood as conveying the idea that the 
court must be in session, organized for the 
transaction of judicial business. Hence, a 
trial before a referee cannot be considered a 
trial in open court: Hobart v. Hobart, 45-501. 

While' witnesses may be separated and 
excluded from the place of trial, in the dis
cretion of the court, upon the application of 
a party, an exception arises in the case of a 
party to the action, who has the right to be 
present during the trial: Jemmison v. Gray, 
29-537. 

That there may be a separate examination 
of witnesses, see Hubbell v. Ream, 31-289. 

SEC. 284. When judge disqualified. A judge or justice is disquali
fied from acting as such, except by mutual consent of parties, in any case 
wherein he is a party or interested, or where he is related to either party 
by consanguinity or affinity within the fourth degree, or where he has been 
attorney for either party in the action or proceeding. But this section shall 
not prevent him from disposing of any preliminary matter not affecting the 
merits of the case. [C. 73, § 190; R., § 2685; C. '51, § 1595.] 

A judge who is uncle to one of the parties 
to an action is within the prohibited degrees 
of consanguinity and is disqualified from 
presiding at the trial, except by mutual 
consent of parties: Chase v. Weston, 75-159. 

Where the judge was related within the 
prescribed degree to plaintiff, but it ap
peared that defendant, with knowledge of 
that fact, entered into a stipulation by which 
plaintiff should not take change of venue, 
and went to trial without objection to the 

judge, held, that he thereby waived objection 
on that ground, and the disability was re
moved by mutual consent: Stone v. Marion 
County, 78-14. 

A judgment rendered by a judge who has 
previously been an attorney in the case is not 
to be deemed absolutely void, where it does 
not appear that the judgment has ever been 
questioned or objected to by the party inter
ested: Floyd County v. Cheney, 57-160. 

SEC. 285. No business done on Sunday, except. No court can be 
opened nor any judicial business transacted on Sunday, except: 

1. To give instructions to a jury then deliberating on its verdict; 
2. To receive a verdict or discharge a jury; 
3. To exercise the powers of a single magistrate in a criminal proceeding; 
4. And such other acts as are provided by law. fC. 73, § 191; R., § 2686; 

C 5 1 , § 1596.] 
To avoid a judgment, regular on its face, 

on the ground that it was rendered on Sun
day, the fact that it was so rendered should 
be clearly established, beyond the reason
able doubt naturally arising from the diffi

culty of establishing the precise time of a 
transaction: Bishop v. Carter, 29-165. 

Before enactment of this section a ver
dict received, or a judgment entered, on 
Sunday was void: Davis v. Fish, 1G. Gr., 406. 

SEC. 286. Courts to be held at places provided, except. Courts 
must be held at the places provided by law, except for the determination 
of actions, special proceedings and other matters not requiring a jury, 
when they may, by consent of the parties therein, be held at some other 
place. [C. 73, § 192; R., § 2687; C. '51, § 1597.] 

Notwithstanding the statutory provision, 
that courts must be held at the places pro
vided by law, probate courts are expressly 
authorized (see ? 3261) to appoint the time 
and place for the hearing of matters requir
ing notice: Casey v. Stewart, 60-160. 

But the provision authorizing probate 
courts to appoint time and place for hearing 
cases was held not to authorize a probate 
court to sit outside the county, unless, per
haps, by consent of parties, and that any 
order made by the court outside the county 
in which the case was pending would be 
void: Capper v. Sibley, 65-754. (But see later 
provisions in g 3261.) 

A trial at a place not within the county 
•where the suit was pending, had by agree
ment of parties during vacation, held bind
ing: O'lfagen v. O'Hagen, 14-264. 

Where it is agreed that a case shall be 

heard in vacation at a particular place, and 
it is heard, but at another place, the record 
showing that counsel on both sides were 
present at the argument and made no objec
tion to the place of hearing, it will be pre
sumed that objection to the place was waived: 
Johnson v. Miintz, 69 710. 

A party is bound to take notice of the 
place of sitting of the court, where, by rea
sonable effort, he might have ascertained 
such fact: Jordan v. Circuit Court, 69-177. 

There is no authority to adjourn a court 
to a private house or other place not pro
vided by law for the purpose of a trial, and 
if this is done the court so sitting is without 
jurisdiction. The proceedings in the place 
not provided by law are of no effect: Funk v. 
Carroll County, 64 N. W., 768. 

Therefore, held, that where a continuance 
was asked on account of the inability of a 
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witness to be present by reason of sickness Where it appears that a court was sitting 
and the court adjourned to the residence of at some place, other than the court-house, it 
.such witness for the purpose of hearing his will be presumed, in the absence of a show-
testimony, such proceeding was erroneous; ing to the contrary, that it was at a place 
that the continuance ought to have been propei'ly provided for the purpose, if any 
granted, and that the evidence of the wit- reason appears why the court-house might 
ness thus taken could not be considered on not be a proper place: State v. Shelledy, 8-
appeal: Ibid. 477, 509. 

CHAPTER 8 . 

OF THE CLERK OF THE DISTRICT COURT. 

S E C T I O N 287 . Office—duties. The clerk of the district court shall keep 
his office at the county seat, attend the sessions of the district court him
self or by deputy, keep the records, papers and seal, and recoi'd the pro
ceedings of the court as hereinafter directed, under the direction of the 
judge. [C. 73, § 194; R., §§ 343, 2664; C. '51, § 1577.] 

As the court knows its own clerk and his authenticated by an: official! seal:. Finw V. 
deputy, it is not necessary that the signature Hose, 12-565. 
of either one of them to a jurat should be 

S E C . 388 . Records—books to be kept . The ' records, o f said' court 
shal l consist of the original papers filed in all proceedings, and the books 
to be kept by the clerk thereof as follows : 

1. One containing the entries of the proceedings of the court, which 
may be known as the "record book, " and which is to have an index refer
r ing to each proceeding in each cause under the names of the parties, both 
plaintiff and defendant, and under the name of each person named in either 
par ty ; 

2. One containing an abstract of the judgments, having in separate and 
appropriate columns the names of the parties, the date of the judgment, 
the damages recovered, costs, the date of the issuance and re turn of exe
cutions, with the entry of satisfaction, and other memoranda, which book 
may be known as the " judgment docket, " and is to have an index like tha t 
required for the record book; 

3. One in which to enter in detail the costs and fees in each action or 
proceeding under the title of the same, with an index like that required 
above, and which may be known as the " fee book"; 

4. One in which to enter the following matters in relation to any judg
ment under which real property is sold, entering them after the execution 
is returned: The title of the action, the date of the judgment, the amount 
of damages recovered, the total amount of costs, and the officer's re turn in 
full; which book may be known as the "sale book, " a n d is to have an index 
l ike those required above; 

5. One to be called the "incumbrance book, " in which the sheriff shal l 
enter a statement of the levy of every at tachment on real estate; 

6. One to be known as the "appearance docket, " which shall contain 
al l matters required by law to be kept therein; but the entries provided for 
in this subdivision and subdivisions two and three may be combined in one 
book, indexed as provided in subdivision one hereof, which, when thus 
kept , shall be known as the "combination docket" ; 

7. One in which an index of all liens in said court shal l be kept. [0. 
73 , §§ 196-7; R., §§ 345-6, 3243.] 

What constitutes the record: All the publication, when filed, becomes part of the 
papers of the case constitute the record, and record: Bradley v. Jamison, 46-68, 73. 
the decree as&umes them and their contents: It is a common practice to keep records, 
Campbell v. Ayres, 6-339. other than the ordinary journals of the court, 

What deemed part of: An affidavit for in which judgments by confession and by 
12 
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default are entered, and such practice has 
been sustained: Brown v. Barngrovcr, 82-204. 

Taking notice of: Ordinarily a court will 
take notice of what has been done by it or in 
its presence and evidence of the result of one 
trial is not required in a subsequent one: 
Cleveland v. Atkinson, 63 N. W., 405. 

The supreme court cannot on appeal take 
notice of the record in another case in the 
same court which is not made a part of the 
record in the case appealed: State v. Lee, 64 
N. W., 284. And see notes to I 242. 

Judge's calendar not part of record: 
The judge's calendar or docket is not a rec
ord of the court: Rogers v. Morion, 51-709; 
Traer v. Wliitmun, 56-443; Case v. Plato, 54-64. 

Where a decree was entered in vacation 
containing provisions not found in the mem
orandum on the judge's docket, held, that 
such provisions would not therefore be void: 
Traer v. Whitman, 56-443. 

The judge's minutes kept by him in his 
calendar are not sufficient to make matter of 
record exceptions taken by a party to the 
ruling of the court: Lewis v. May, 22-599. 

The judge's calendar is not a record pro
vided for by law, and the entries made therein 
constitute the mere announcement of the 
judge's mental conclusion, and not the court's 
action: Miller v. Wolf, 63-233; State v.Manley, 
63-344. 

A judgment cannot be proven by a mem
orandum on the judge's calendar: Miller v. 
Wolf, 63-233. 

A judgment evidenced only by a memo
randum on the judge's calendar and an entry 
thereof filed with the clerk but not approved 
by the court, is of no validity and an execu
tion issued thereon may be enjoined although 
the judgment is subsequently entered of 
record: Winter v. Coullhard, 62 N. W., 733. 

The judge's minutes upon his calendar do-
not constitute a judgment. Where it was-
sought, in an action on an injunction bond, 
to prove the dismissal of the action for in
junction by proof of the entry on the judge's' 
calendar " dismissed as per stipulation,*' and 
a stipulation was not shown, the evidence 
was held not sufficient: Towle v. Leacox, 59-42. 

The entry in a judge's calendar is for the 
guidance of the clerk, and such entry is evi
dence tending to show a decree was ordered: 
In re Estate of Edxoards, 58-431. 

The minutes of the judge are intended as! 

a direction to the clerk and are in the most 
general form: Burroughs v. Ellis, 76-649. 

While the judge's notes will not control 
or vary the formal judgment entered, yet in 
the absence of higher proof, they are en
titled to their due weight as to what trans
pired or was done in the case: Keller v. Kil-
lion, 9-329. 

The dropping of a case from the judge's 
calendar is not necessarily a dismissal of the 
case and a question whether it has been dis
missed may be determined on the motion to 
reinstate the case on the calendar: Barber ». 
Scott, 68 N. W., 919. 

The bar docket constitutes no part of the' 
records of the court, and can only become a 
part of the record in a particular case by be--
ing incorporated into or sufficiently identi
fied by a bill of exceptions: Gifford v. Cole,. 
67-272. 

Impeachment of record: The record of 
the judgment must be taken as absolute 
verity. On appeal the supreme court will 
not consider affidavits presented to the court 
below for the purpose of impeaching it: Mor-
nyer v. Cooper, 35-257. 

A writ of execution upon a judgment is as 
to third persons only secondary evidence of 
the amount due upon such judgment, the 
judgment itself being the first and best evi
dence: Parsons v. Hedges, 15-119. 

Where the record is blank as to the name 
of the party against whom judgment is ren
dered, such judgment will be reversed on 
appeal: Rigglesicorth v. Reed, Mor., 19. 

Correction of Record: Where the judg
ment, erroneous when entered, is corrected 
in the proper manner before the rights of 
third persons have been acquired against it, 
such correction will be valid as against such 
subsequent rights: Monroe v. West, 12-119. 

As to correction of records in general, see= 
notes to U 242-244. 

Entry nunc pro tunc: Courts possess 
the inherent authority to enter judgment 
mine pro tunc, and lapse of time will not bai-
its exercise. Such power is not taken away, 
nor the time within which it may be exer
cised affected, by the provisions of the statute 
with regard to proceedings to correct mis
takes in the entries of the clerk. Therefore, 
held, that where the judgment had in fact 
been rendered by the court, as shown by the 
minutes in the judge's calendar, but had not 
been entered up by the clerk, a motion three 
years and six months afterwards for the en
try of judgment mine pro tunc was proper: 
Fidler v. Stebbins, 49-376. 

A judgment nunc pro tunc, entered while 
an appeal from the ruling upon a demurrer 
was pending in the supreme court, and with
out the appellee having elected to stand upon 
his demurrer, and entered without notice to 
him, held unauthorized and void: Turner v> 
First Nat. Bank, 30-191. 

Where the court has failed to make record 
entry of an essential act, such omission may 
be supplied upon motion nunc pro tunc, but-
such entries are limited to supplying omis
sions occurring through oversight or negli
gence, and cannot be made to alter or ex
punge a record: Goodrich v. Conrad, 28-298. 

Held not error, in an action on a bail bond, 
to admit in evidence the entry of the court 
ordering the bond filed nunc pro tunc, it ap
pearing that the bond had been in fact de
posited in the clerk's office at and ever since 
the date upon which it was so marked as 
filed: State v. Guisenhause, 20-227; State v. 
Patterson, 23-575. 

Where a nunc pro tunc judgment in rem 
was substituted for a personal judgment 
rendered twelve years before in an attach
ment proceeding, and the defendant, who-
had previously conveyed his interest in the 
land, was served by publication, held, tha t 
the nunc pro tunc judgment was not available 
against the defendant's grantee, because 
notice upon the défendent by publication 
was unauthorized, as he had no interest in 
the land, and as the grantee was not made a. 
party to such proceeding her rights were in. 
no way affected by it: Cassidy v. Woodicard, 
77-354.. 
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Where an entry was made of the sugges
tion of the death of plaintiff and the substi
tution of his administrator, the name of the 
administrator being left blank, and after
wards by nunc pro tunc order the name of 
the administrator was inserted, held, that 
such correction was proper: Maish v. Cranyle, 
80-650. 

In a particular case, held, that an entry in 
the probate court of the allowance of a claim 
which was duly filed and proved might be 
made nunc pro tunc: In re Estate of Seavey, 
82-440. 

In a particular case, held, that evidence 
was sufficient to justify the court in correct
ing and making of record by a nunc pro tunc 
entry a prior order in a probate case as to the 
distribution of assets: Jones v. Meld, 80-281. 

When the record entry is lost or de
stroyed, the judgment may be shown by sec
ondary evidence; and memoranda of a judge 
entered in his docket, when duly authenti
cated, may be considered as evidence of 
what the judgment was: Ibid. 

As to nunc pro tunc entries see also notes 
to I 244. 

Lost records: Courts of record have in
herent power, independent of statute, to re
store judgments the records of which have 
been lost or destroyed, as fully as other rec
ords; and such power is not taken away by 
the statute permitting action to be brought 
on such judgments: Qammon v. Knudson, 
46-455. 

In a proceeding to restore the record of a 
judgment which had been destroyed, held, 
that the prior existence of the record and its 
destruction were the only matters in issue 
and its original validity could not be in
quired into: Kanke v. Herrum, 48-276. 

In a proceeding to supply lost records it 
is error to make the substitution in such 
form as to bind a party holding under the 
original party to the proceeding without 
proof that the record as it originally existed 
was such as to be binding upon the new 
party: McDonald v. Des Moines valley B. Co., 
61-192. 

Where an indictment is lost the court 
may, upon motion, substitute a copy, and 
proceed thereon as upon the original: State 
v. Hivers, 58-102; State v. Stevisiger, 61-623; 
State v. SftcmA;, 79-47; State v. Thomas, 66 N. 
W., 743. 

Evidence as to the contents of records of 
the court destroyed by fire, lield sufficient in a 
particular case to establish a decree of di
vorce rendered therein: In re Estate of Ed
wards, 58-431. 

Where a pleading supposed to be lost is 
supplied by a copy, and afterward the orig
inal is found, the substitute should be, on 
motion, stricken from the files: Sweet v. 
Brown, 61-669. 

As to supplying by substitution written 
testimony which has been lost, see Loomis v. 
McKenzie, 48^16. 

Par. 1. Record book: This section so far 
as it requires the clerk to keep one book 
known as the record book is directory 
merely, and is not violated by keeping a 
separate book for foreclosure decrees: Carr 
v. Bosworth, 72-530. 

Record necessary: There can be no judg
ment until it is entered in the proper 
records of the court. It cannot exist in the 
memory of the officers of the court or in 
memoranda entered in books not intended 
to preserve the records of judgments: Balm 
v. Minn, 63-641. 

Parol evidence is not admissible to show 
that judgment was rendered, it not being 
claimed that any record was ever made 
thereof: Cadicell v. Dullaghan, 74-239. 

Judgment entries, and even entries in 
the judgment docket, without other parts of 
the record, may be introduced in evidence, 
and will be presumed to have been in 
accordance with the pleadings and the evi
dence, unless the contrary is made to ap
pear: American Emigrant Co. v. Fuller, 83-
599. 

Where the entry of the judgment was 
blank as to the amount of damages and 
specified only the amount of costs, held, that 
it was valid only as to the costs, although 
the judge's calendar contained an entry 
directing the clerk to assess the damages, 
and the judgment docket contained an entry 
of the judgment for the amount of damages 
thus assessed: Case v. Plato, 54-64. 

The entry of a judgment, blank as to the 
amount, is not effectual: Roane v. Hamilton. 
70 N. W., 181. 

A judgment is valid as to costs although 
the amount thereof is not filled into the 
record: Lind v. Adams, 10-398; Frankel v. 
Chicago, B. & Q. R. Co., 70-424. 

Construction: It is always proper, and in 
cases where the entry is obscure or not clear 
it is necessary, to read the record entry of 
the judgment in the light of the pleadings 
and the entire record: Fowler v. Doyle, 16-
534; Mayfield v. Bennett, 48-194. 

Where the entry recited that " service of 
notice had been made upon " defendant, and 
the record showed a service by publication, 
held, that it would not be presumed that 
there was personal service: Mayfield v. Ben
nett, 48-194. 

Where the proof of a judgment is in
volved, the entire pleadings and records of 
the case are receivable in evidence: Smith v. 
Smith, 22-516. 

The pleadings in the case constitute a 
part of the record, and the judgment may 
be established and construed with the aid of 
the light which they reflect upon it. If from 
an examination of the whole record such a 
construction may be fairly placed upon a 
judgment as to relieve it from error, the 
court should give it that construction: Tyler 
v. Langworthy, 37-555. 

The memoranda of a judge entered in his 
docket are not part of the record, but they 
are admissible in evidence to prove a judg
ment or order which has been lost or de
stroyed: Jones v. Field, 80-281. And see 
Jamison v. Weaver, 84-611, and other cases 
cited supra under this section. 

In a particular case, held, that there was 
no conflict between such minutes and the 
decree of the court: Burroughs v. Ellis, 76-
649. 

Under the facts of a particular case, held, 
that the variance between the names "Van 
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Nortrick "' and Van Nortwick " was not suf
ficient to prevent a former adjudication from 
being considered a bar to a subsequent 
action: Mallory v. Biggs, 76-748. 

Presumptions: The records of a court, 
regular upon their face, have a large degree 
of sanctity attached to them, and are not to 
be lightly overcome: Wheeler v. Cox, 56-36. 

Where the record of the court states an 
act of the court, it will be presumed to have 
occured in open court: State v. Hirronemus, 
50-545. 

Where a decree recited that the cause 
came on for hearing in the presence of coun
sel for plaintiff and defendants, held, that it 
was sufficiently shown that there was an ap
pearance by all of the defendants: Cooper v. 
Miller, 10-532. 

Where it was recited in a decree that it 
was made upon proof read in evidence to the 
court, held, that it would be presumed that 
evidence to support the plea was introduced: 
Wahl v. Phillips, 15-478. 

The presumption is strong in favor of the 
verity and truth of judicial records, and 
they can only be impeached by evidence 
clear and satisfactory. Evidence that the 
draft of a decree was filed and entered in 
vacation is not sufficient without a showing 
that the court never ordered the decree in 
term time: Parker v. Slaughter, 23-125. 

The presumptions of law are all in sup
port of a judgment, and when it is sought to 
avoid it because rendered on Sunday, the 
evidence must clearly establish the fact in 
order to overcome the presumption of regu
larity: Bishop v. Carter, 29-165. 

The cancellation of a portion of the record 
•of a judgment entry being shown, held, that 
the presumption would be that such cancel
lation was made at the time of the approval 
of the judgment, and was authorized, rather 
than it was subsequently made without au
thority: Liitz v. Kelly, 47-307. 

When an official document is found in 
the custody of the officer charged with the 
duty of preserving it, the presumption arises 
that it remains in the condition in which it 
was when the officer received it: Barber v. 
Scett, 92-52. 

Further as to record, see notes to §§ 242-
244. 

Complete record: The former provision 
for making a complete record has been 
omitted, the only present provision as to such 
a record is in probate matters: See \ 3411. 
As to former provisions on the subject see 
Smith v. Cumins, 52-142. 

After the taking of an appeal the lower 
court may correct its record: Maxon v. Chi
cago, M. & St. P. B. Co., 67-226; Mahaffy 
v. Mahaffy, 63-55. 

The power to supply lost records may be 
exercised whenever the protection of the 
rights of parties demands it. Therefore, 
held, that where, after the perfection of an 
appeal, the evidence in the case was lost, so 
that the appeal could not be prosecuted, the 
proper remedy was to apply to the lower 
court to supply such record by substitution, 
and that the loss of the record was not a 
ground for a new trial: Loomis o. iïfçKenzk, 
48-416; Steiner v. Steiner, 49-70. 

If the record of the lower court does not 
correctly state the facts a party desiring to 
appeal should prosecute the correction of 
the record there; it cannot be changed or 
corrected on appeal: Duff ees v. Sherman, 48-
287. 

In a certain sense the court below re
tains jurisdiction so long as anything re
mains to bo done by it. It may order a 
lost record to be substituted, and do what
ever else is proper to be done to enable the 
supreme court to review the alleged errors: 
Becker v. Becker, 50-139; State o. Billard, 53-
749. 

Par. 2. Judgment docket: Where the 
judgment docket is introduced in evidence, 
without objection, to prove a judgment, it 
should be received without proof of the loss 
or destruction of the original: Moore v. Mo-
Kinky, 00-C37. 

Where it appeared that there was a mis
take in the entry in the judgment docket, it 
not appearing whether or not there was 
such mistake in the record, held, that it 
would be presumed, in order to support 
other proceedings, that the judgment was 
correctly entered in the record: Preston v. 
Wright, 60-351. 

The judgment docket is intended to show 
merely an abstract of the judgment, and it 
is contemplated that it shall be made up 
from a judgment previously entered in the 
record book. Therefore, held, that entry of 
amount of judgment in the judgment docket 
did not supply, an omission in the record: 
Case v. Plato, 54-64. 

Indexing judgment docket: If a party 
is not charged with constructive notice of a 
judgment by what appears in the index 
book, he is not bound to look further, and is 
therefore not bound by what appears of 
record; so held where there was a mistake 
in the first name of the party against whom 
judgment was rendered: Thomas v. Desneu, 
57-58. 

The entry and indexing of a judgment as 
A. B. v. C. D. et al. does not operate as 
notice to strangers of such judgment as 
against co-defendants of C. D., whose names 
do not appear: Cummings v. Long, 16-41. 

A judgment not indexed is not notice to 
the purchaser at foreclosure sale of premises 
upon which such judgment would be a lien, 
and the holder of such judgment cannot 
therefore redeem in equity from such sale: 
Sterling Mfg. Co. v. Early, 69-94. 

Even though a judgment is not properly 
indexed, a sheriff's deed thereunder duly 
recorded imparts notice of all prior proceed
ings: Cushing v. Edwards, 68-145. 

As to sufficiency of indexing in general 
to impart notice, see notes to \ 2936. 

Notice of judgment or order: A party 
is bound to know and take notice of any 
judgment or order that is entered in an 
action to which he is properly made a party, 
whether the records of the court are read 
from time to time as required by statute, or 
not: Finch v. Hollinger, 47-173. 

After judgment a party is not bound to 
take notice of further proceedings: Wriglit 
V. Leelaire, 3-221. 

Far. 5. Incumbrance book: Where the 
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entry of attachment in the incumbrance book 
is not made until after the execution of a 
mortgage upon the property, without actual 
notice of such attachment, the mortgagee 
acquires priority over the levy: First Nat. 
Bank v. Jasper County Bank, 71-486. 

An entry by the sheriff in the incum
brance book of a levy of attachment becomes 
notice, though not indexed: Blodgett v. Huis-
camp, 64-548. 

Par. 7. Lien Index: If the lien index 
shows date of satisfaction of judgment, but 
does not show method of satisfaction, a pur
chaser is put on inquiry as to whether such 
satisfaction was by reason of the sale of the 
premises under execution: Mather v. Jens-
wold, 72-550. 

The purpose of the index of liens is to give 

notice of the incumbrance; and where a judg
ment is not indexed, a purchaser without 
actual notice is not bound thereby: ¿SStnaLife 
Ins. Co. v. Hesser, 77-381. 

A purchaser is entitled to rely upon the 
"index of all liens," and is not required to 
pursue inquiry through other indexes: Ibid. 

Therefore, where the index showed a 
judgment against J. H. Hesse instead of 
J. H. Hesser, and it appeared that the clerk 
changed the name by adding " r " to the 
former name after a subsequent mortgag-e 
was executed, held, that such change was 
unauthorized and illegal, and as the index 
failed to show a judgment against J. H. Hes
ser the mortgage was the superior lien: Ibid. 

Further, as to the records see g \ 242-244 
and notes. 

SEC. 289. How appearance docket to be kept. The clerk shall 
enter in said appearance docket the titles of all actions or special proceed
ings that shall be brought in the court, numbering them consecutively in 
the order in which they shall have been commenced, which numbers shall 
not be changed during the further progress thereof. In making such 
entries, the clerk shall set out the full names of all the parties, plaintiffs 
and defendants, as contained in the petition, or as subsequently made 
parties by any pleading, proceeding or order. [C. 73, § 198.] 

a party must take notice of motions filed dur
ing the term. No other notice is necessary: 
Wagner v. Tice, 36-599. 

Notice of a motion for change of venue, 
made in vacation, should be given as re
quired by that section: Preston v. Winter, 20-
264; Loomis v. McKenzie, 31-425. 

A motion to set aside a judgment ren
dered at a prior term should not bo heard 
without notice to the parties interested: 
Keeney v. Lyon, 21-277. And see notes to \\ 
242-244. 

Name of defendant: The omission of the 
name of a defendant will not affect the juris
diction of the court over such defendant, if 
he is in fact made defendant and served with 
notice: Toliver v. Morgan, 74-619. 

Notice of filing of pleadings: After com
pleted service or voluntary appearance a 
party is deemed in court and must take no
tice of what is done therein up to the time 
of final judgment, but after judgment he is 
not bound to take notice of further proceed
ings: Wright v. Leclaire, 3-221. 

Notice of filing motions: Under \ 2834 

SEC. 290. Entry of return of notice. When the original notice shall 
be returned to the office of the clerk, he shall enter in said docket so much 
of the return thereon as to show who of the parties have been served 
therewith, and the manner and time of service. [C. 73, § 199.] 

SEC. 291. Pleadings—when deemed filed—dates to be entered. 
The clerk shall, immediately upon the filing thereof, make in the appear
ance docket a memorandum of the date of the filing of all petitions, demur
rers, answers, motions, or papers of any other description in the cause; and 
no pleading of any description shall be considered as filed in the cause, or 
taken from the clerk's office, until the said memorandum is made. [C. 73, 
§ 200.] 

Piling of pleadings: "Where a pleading 
is marked filed by the clerk, but no entry of 
such filing is made on the appearance docket, 
it cannot be considered as having been filed: 
Padden v. Moore, 58-703. And where the 
petition in an attachment proceeding was 
marked "filed" by the clerk, but not entered 
on the appearance docket, held, that the ac
tion was properly dismissed upon motion, as 
the court was bound to consider the petition 
as not filed: Niekson v. Bair, 59-531. 

A paper placed with the files, but not 
marked filed by the clerk, and not entered 
on the appearance docket, cannot be made a 
part of the pleadings in the case by a nunc 

pro tunc order, after judgment: Winkelman 
v. Winkelman, 79-319. 

Failure to note the filing of the petition 
in the appearance docket will not make a 
judgment thereon void. The petition hav
ing been made the basis of the court's action, 
the question whether it authorizes action by 
the court is for decision, and error in that 
respect can be corrected only by direct pro
ceedings: Botch v. Humboldt College, 89-480. 

This section does not apply in respect to 
the filing of depositions: Byington v. Moore, 
62-470; nor to the filing of bills of excep
tions: Royer v. Foster, 62-321; nor to the 
filing of a justice's transcript on an appeal 
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irom him to the district court. In such cases 
the return of the justice may be regarded 
filed if deposited with the clerk, although no 
entry in the appearance docket is made: 
MarHson v. Clifton, 4-736. 

The filing consists in the delivery of the 
paper to the clerk and his receiving it to be 
kept on file in his office. It is not essential 
that it shall be indorsed as filed, although 
that would be the better practice. The in
dorsement is simply evidence of the filing: 
Slate v. Briggs, 68-416; and see State v. Pat
terson, 23-575. 

The provision of this section that no 
pleading is filed until the memorandum 
thereof is made in the appearance docket is 
not applicable to other papers, as, for in
stance, an affidavit for service by publica
tion: Simmons v. Simmons, 91-408. 

Where a pleading was given to the clerk 
and indorsed by him as filed and remained 
attached to the files in the case in his office, 
but no memorandum of the filing was entered 
on the appearance docket, held, that when 
the pleading was subsequently attacked as 
not being on file in the case the court prop
erly disregarded the attack and ordered the 
entry of the pleading on the appearance 
docket as of the date when it was actually 
delivered to the clerk and marked filed: 
Snell v. Dubuque cf- S. C. B. Co., 88-442. 

Where the appearance docket contains a 
memorandum of the filing of the petition, 
the fact that the clerk fails to enter the name 
of one of the parties defendant will not de
prive the court of jurisdiction as to such 
defendant, if he is properly served with no
tice: Toliver v. Morgan, 74-619. 

Where pleadings were properly filed in 

probate under the circuit court system, and 
subsequently the issues in the case were 
transferred to the equity docket, and the 
case was pending in the district court, the 
circuit court having been abolished, held, 
that the pleadings thus filed should be con
sidered without refiling: Winkleman v. 
Winkleman, 79-319. 

A bill of exceptions which has been signed 
by the judge and handed to the clerk to be 
filed is filed in contemplation of law, even 
though the clerk has failed to properly in
dorse the fact that it has been filed: Foster v. 
Hinsen, 75-291; Sheldon Bank v. Boyce, 84-288. 

The minutes of the testimony taken be
fore the grand jury are to be deemed filed 
when delivered to the court to be kept as 
part of the records, and indorsement of such 
filing is not essential, nor that a memoran
dum of the filing be made in the appearance 
docket: State v. Craig, 78 637. 

Short-hand notes of testimony left upon 
the clerk's desk held to be filed within the 
terms of \ 4466, with reference to preserving 
the evidence in a contempt proceeding: 
Small v. Wakefield, 84-533. 

As to provisions with reference to filing 
copies of pleadings, see \ 3558. 

Return of papers taken from the files: 
A court has the power to enter an order for 
the return of papers withdrawn from the 
records without previous notice to the party 
required to return them: Wisconsin I. & N. 
B. Co. v. Given, 69-581. 

While it may be irregular to take a bill 
of exceptions from the files for the purpose 
of preparing an abstract, such act will not 
prevent the filing from being effectual: 
Sheldon Bank v. Boyce, 84-288. 

S E C . 292 . Minutes of subsequent proceedings , w i t h date and ref
erence. Immediately upon the sustaining or overruling of any demurrer 
or motion, the str iking out or amendment of any pleading, tr ial of the cause, 
rendition of the verdict, entry of judgment, issuing of execution, or any 
other act or th ing done in the progress of the cause, the l ike memorandum 
thereof shall be made in said docket, giving the date thereof, and the num
ber of the book and page of the record where such entry shal l have been 
made, it being intended that the appearance docket shall be an index from 
the commencement to the end of a suit. [C. 73 , § 201. J 

S E C . 2 9 3 . Clerk to report cr iminal statist ics . The clerk of the dis
tr ict court is required to report to the secretary of state, on or before the 
first Monday in November of each year, the number of convictions for all 
crimes and misdemeanors in tha t court in his county for the year preceding, 
and such repor t shal l show the character of the offense and the sentence of 
punishment, the occupation of the convict, whether he can read and write, 
his general habits, and also the expenses of the county for criminal prose
cutions during the year, including, but distinguishing, the compensation of 
the county attorney, which report shal l be for the year ending the thir t ieth 
day of September preceding. [24 G. A., ch. 41; 22 G. A., ch. 82, § 40; 18 
G. A., ch. 28, § 3; C. 73, § 203; R., § 349; C. '51, § 148.] 

S E C . 294 . Clerk and deputy not to be just ice or at torney. The 
clerk or deputy clerk of the district court is prohibited from holding the 
office of justice of the peace, or practicing, directly or indirectly, as an 
attorney or solicitor in any of the courts of this state. [C. 73, § 204.] 

S E C . 295 . Change i n t i t le to be certified to auditor. Where the 
t i t le of any real estate is finally established in any person or persons by 
judgment or decree of said court or of the supreme court, or where t i t le to 
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i e a l estate is changed by judgment, decree, will or order in probate, the 
•clerk of the district court shall certify the same, under the seal of said 
court, to the county auditor of the county in which said land is located. 
[25 G. A., ch. 90, § 1.] 

S E C . 896. F e e s to be col lected and paid to c o u n t y — w h e n payab le 
b y county . The clerk of the district court shal l be entitled to charge and 
receive the following fees: 

1. For filing any petition, appeal or wri t of error and docketing the 
same, one dollar and fifty cents; 

2. For every attachment, fifty cents; 
3. For every cause tried by jury, one dollar and fifty cents; 
4. Fo r every cause tried by the court, seventy-five cents; 
5. Fo r every equity case, one dollar and fifty cents; 
6. For each injunction or other extraordinary process or order, one 

dol lar ; 
7. Fo r all causes continued on application of a par ty by affidavit, fifty 

cents; 
8. For all other continuances, fifteen cents; 
9. For entering any final judgment or decree, seventy-five cents; 

10. For taxing costs, fifty cents; 
11. Fo r issuing execution or other process after judgment or decree, 

fifty cents; 
12. For filing and properly entering and indorsing each mechanic 's 

lien, one dollar, and in case a suit is brought thereon, the same to be taxed 
a s other costs in the action; 

13. For certificate and seal, fifty cents; 
14. For filing and docketing transcript of judgment from another county 

o r a justice of the peace, fifty cents; 
15. For entering any rule or order, twenty-five cents; 
16. For issuing writ or order, not including subpoenas, fifty cents; 
17. For issuing commission to take depositions, fifty cents; 
18. For entering sheriff's sale of real estate, fifty cents; 
19. For entering judgment by confession, one dollar; 
20. For entering satisfaction of any judgment, twenty-five cents; 
21. ' For all copies of record, or papers filed in his office, t ranscripts , and 

making complete record, ten cents for each hundred words; 
22. For taking and approving a bond and sureties thereon, fifty cents; 
23. For declaration of intention by an alien to become a citizen, twenty-

five cents; 
24. For all services on naturalization of aliens, including oaths and cer

tificates, fifty cents; 
25. For certificates and seal to applications to procure pensions, boun

ties or back pay for soldiers or other persons entitled thereto, ten cents ; 
26. For making out transcripts in criminal cases appealed to the 

supreme court, when the defendant is unable to pay, for each one hundred 
words, ten cents, to be paid by the county; 

27. In criminal cases, and in all causes in which the state or county is a 
par ty plaintiff, the same fees for same services as in suits between private 
parties. When judgment is rendered against the defendant, the fees shal l 
be collected from such defendant. "Where the state fails, the c lerk ' s fees 
shall be paid by the county. 

In addition to the foregoing, he shall charge and collect: 
28. For issuing marriage licenses, one dollar each; 
29. For all services performed in the settlement of the estate of any 

decedent, except where actions are brought by the administrator or against 
him, or as may be otherwise provided herein, where the value of the estate 
does not exceed three thousand dollars, three dol lars ; where such value is 
between three and five thousand dollars, five dollars; v.iierc such value 



184 
§§ 297-298 CLERK OP THE DISTRICT COURT. Tit. I l l , Ch. 8. 

is between five and seven thousand dollars, eight dollars; where the value 
exceeds eight thousand dollars, ten dollars; 

30. In addition to the foregoing, for making a complete record in cases 
where the same is required by law or directed by an order of the court, for 
every one hundred words, ten cents. 

All of which fees shall be paid into the county treasury. [C. 73, §§ 
3781-2, 3787; R., §§ 430, 436, 1852, 4136, 4140-1; C.'51, §§ 2531-2.] 

SEC. 297. Compensation of clerk. The clerks of the district courts 
shall receive as full annual compensation for all services the following: In 
counties having a population of less than ten thousand, the board of super
visors shall fix the salary at an amount not exceeding eleven hundred dol
lars. In counties having a population of ten thousand and not exceeding 
fifteen thousand, the salary shall be twelve hundred dollars. In counties 
having a population of fifteen thousand and not exceeding twenty thousand, 
the salary shall be thirteen hundred dollars. In counties having a popula
tion of twenty thousand and not exceeding twenty-five thousand, the salary 
shall be fourteen hundred dollars. In counties having a population of 
twenty-five thousand and not exceeding thirty thousand, the salary shall 
be fifteen hundred dollars. In counties having a population of thirty 
thousand and not exceeding thirty-five thousand, the salary shall be six
teen hundred dollars. In counties having a population of thirty-five thou
sand and not exceeding forty thousand, the salary shall be eighteen hun
dred dollars. In counties having a population of forty thousand and not 
exceeding forty-five thousand, the salary shall be two thousand dollars. 
In counties having a population of forty-five thousand and over, the salary 
shall be twenty-two hundred dollars. The board of supervisors may, in 
addition to the salary fixed for clerks, allow them out of the probate fees, as 
additional compensation, an amount not exceeding three hundred dollars. 
[25 G. A., ch. 77; 22 G. A., ch. 36, § 2; 21 G. A., ch. 134, § 16; 18 G. A., ch. 
184, §1;C.'73, §3784.] 

Under 21 G. A., ch. 134, g16, from which to retain any of the fees in probate, the pre-
the last provision of this section is taken, it sumption being in the absence of an allow-
was held, that the clerk was no longer en- anee that full compensation for all services 
titled to any special compensation in probate had otherwise been made: Poweshiek County 
matters, but considering all services rend- v. Patton, 89-308. 
ered and all compensation received it was I t seems that such provision as to salary 
for the board of supervisors to make such covers the fees allowed to the clerk as corn-
additional allowance as justice required for missioner of insanity under \ 2309: Moore, e. 
his services as clerk and unless the board Mahaska County, 61-177. 
made an allowance the clerk was not entitled 

SEC. 298. Deputies—appointment—compensation—qualification. 
The clerk, with the consent of the board of supervisors, may, when neces
sary, appoint a deputy, or employ a clerk or clerks, who shall not be a 
county officer. A certificate of such appointment and of the revocation 
thereof, when made, shall be filed with the county auditor. In counties of 
twenty thousand population or less, such deputy or clerk shall receive a 
salary not to exceed one-half the sum allowed to the principal. In counties 
having a population above twenty thousand and not exceeding thirty-fivo 
thousand, one or more deputies or clerks may be employed, their total 
compensation not to exceed fifteen hundred dollars, except that, where 
court is held at two places in a county, it may be any sum not exceeding 
two thousand dollars. In counties having a population of thirty-five thou
sand and less than forty thousand, one or more deputies may be employed, 
their total compensation not to exceed the sum of two thousand dollars. 
And in counties having a population exceeding forty thousand, one or more 
deputies or clerks may be employed, whose total compensation shall not 
exceed three thousand dollars. The compensation of such deputy or clerk 
shall be fixed by the board of supervisors at the time of the consent to the 
appointment. The deputy shall take the same oath as his principal, to be 
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indorsed on the certificate of his appointment, and may perform the duties 
of his principal. Clerks ' and deputies ' salaries to be paid out of the county 
treasury in equal monthly installments. [22 G. A., ch. 36, §§ 1, 2; 18 G. A., 
ch. 184, §1; C.73, §§ 766-8, 770, 3784; R., §§ 644-5; C.'51, §§ 411-14, 416.] 

Where the duties of a public officer are of principal. Thei-efore, held, that service of 
a ministerial character they may be dis- notice of appeal upon the deputy clerk, evi-
charged by deputy; duties of a judicial dencod by an acceptance of such notice signed 
character cannot be so discharged. The in the name of the clerk by the deputy, was 
deputy has the right to subscribe the name sufficient: Sanxey v. Iowa City Glass Co., 
of his principal, and the act of the deputy in 68-542; Wheeler & Wilson Mfg. (Jo. v. Sterrett, 
the name of his principal, within the scope 62 N. W., 675. 
of his authority, is the act of his principal. The former statutory provision that the 
And held, that a deputy clerk had authority deputy should perform the duties of the 
in the name of the principal to certify to the principal pertaining to his office in the ab-
acknowledgmentof adeed: Abrams v.Ervinc, sence or disability of the principal was not 
9-87; or to a copy of a judgment record: designed to withhold from the deputy the 
Grcasons v. Davis, 9-219. power to perform such duties except in the 

The deputy clerk has the same power to absence or disability of such principal. The 
administer oaths as his principal: Wood v. deputy may act in the presence of the pvin-
Jiailcy, 12-46. And it is not necessary that cipal as well: Moore v. McKinley, 60-367. 
the absence or inability of the principal As to former provisions for compensation 
should be stated: Finn v. Hose, 12-565. of deputies and assistants, see Washington 

During the absence or disability of the County v. Jones, 45-260; Gamble r. Marion 
principal the deputy stands in his place, and County, 85-675; Stale v. Van Auken, 68 N. W., 
any official acts performed bjT him are re- 454. 
garded as having been performed by the 

SEC. 399. Clerk to report and pay over fees of office. The clerk 
of the district court shall report to the board of supervisors of his county, 
at each regular session, a full and complete statement of the amount of fees 
received by him, which shall be verified by his affidavit, and pay such fees 
into the county treasury as hereinbefore provided. [18 G. A., ch. 184, § 5; 
C.73, §3785; R., §431.] 

SEC. 300. Other fees to be reported and paid over. He shall, on 
the first Monday in January and July of each year, pay into the county 
treasury, for the use of the county, all other fees not belonging to his office, 
in his hands at the date of preceding payment and still unclaimed, and, at 
the time of so doing, he shall take from the treasurer duplicate receipts 
therefor, giving the title of the cause and style of the court in which the 
same was pending, with the names of the witnesses, jurors, officers or other 
persons, and the amount each one is entitled to receive; one of which 
receipts hé shall file with the county auditor, who shall charge the amount 
thereof to the treasurer as so much county revenue, and shall enter the 
same upon the proper records as a claim allowed, and, on demand by the 
persons entitled to said fees, he shall issue county orders for the amount 
due each person, respectively. [19 G. A., ch. 151, § 1; C.73, § 3786; R., 
§§ 353-6.] 

CHAPTER 9. 

OF COUNTY ATTORNEYS AND THEIR DUTIES. 

SECTION 301. Duties. The county attorney shall appear for the state 
and county in all cases and proceedings in the courts of his county to which 
the state or county is a party, and in the supreme court in all cases in 
which the county is a party, and shall collect and pay over to the person 
or officer entitled thereto all money due the state or county, so far as he is 
able to collect the same; but in criminal cases less than a felony, pending 
elsewhere than in the district court, it shall not be his duty to appear if 
otherwise engaged in the performance of his official duties. He shall 
promptly notify the attorney-general of every criminal case appealed from 
his county to the supreme court, and, at least thirty days prior to the term 
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at which the case is to be heard, prepare and deliver to him a properly pre
pared abstract or amended abstract of the case. [21 G. A., ch. 73, g 2.] 

The county attorney is a county officer 
and proceedings to contest the election of 
such officer should be in accordance with 
provisions for contesting the election of 
county officers: Clark v. 2'rticy, 64 N. W., 290. 
And his resignation is to be tendered to the 
board of supervisors: State v. Kovolosky, 92-
498. 

District attorney tinder former statutes: 
It was the duty of the district attorney to 
appear for the county, and it was his r ight 
to do so: Clark v. Lyon County, 37-469; Tat-
lock v. Louisa County, 46-138. 

The district attorney was required to ap
pear for the state in habeas corpus proceed
ings, and it was provided that notice of such 
proceedings shall be served upon him. In 
such cases the district attorney was the rep
resentative of the state, and, as such, might 
control them within the limits of his author
ity and duty: Miller v. Buena Vista County, 
68-711. 

Authority: The prosecuting attorney had 
authority to follow and prosecute a case com
menced in his county in any other county to 
which the venue might be changed: State v. 
Carothcrs, 1 G. Gr., 464. 

A case in the district court was under the 
control of the district attorney, and any 
agreement he might make with reference to 
the disposition thereof was binding as 
against the attorney-general, who controlled 
the case in the supreme court: State v. Flem
ing, 13-443. 

Additional counsel: The district attor
ney could not bind the county to pay fees of 
additional counsel employed by him: Tatlock 
v. Louisa County, 46-138; Foster v. Clinton 
County, 51-541. 

But the board of supervisors might em

ploy additional counsel to prosecute criminal 
cases: Hopkins v. Clayton County, 32-15. 

The board would be bound by a contract 
for that purpose, although not entered upon 
the records. Such contract might be proven 
by parol evidence: Jordan v. Osceola County, 
59-388. 

The court might, in the absence of the 
district attorney, appoint a special prose
cutor: White v. Folk County, 17-413. 

But the court could not, unless perhaps 
in the absence of the district attorney and to 
prevent failure of justice, bind the county 
for the payment of additional counsel for 
prosecution. The county is liable to pay for 
additional counsel only as the board of super
visors may have determined such counsel to 
be necessary: Seaton v. Folk County, 59-626. 

The practice of allowing county attorneys 
the assistance of private counsel on the trial 
of criminal cases is of long standing in this 
state and has been repeatedly sanctioned by 
the court: State v. Crafton, 89-109. 

The right to assistant counsel in criminal 
cases is left to the discretion of the court: 
Moloney v. Traverse, 87-306. 

In an action to abate a liquor nuisance a 
citizen bringing the action has the right to 
employ counsel not only to secure the order 
of abatement, but also in a proceeding for 
contempt to punish for disobeying such 
order: Ibid. 

Further as to associate counsel, see notes 
to I 303. 

In criminal appeals: The printing of 
abstracts on appeal in criminal cases, pre
pared by the county attorney, should be paid 
for by the state, and may be allowed and 
paid by the executive council upon applica
tion: State v. Billings, 81-566. 

SEC. 302. To give opinions. He shall, without compensation, give 
opinions and advice to the board of supervisors and other county officers, 
when requested to do so by such board or officer, upon all matters in which 
the state or county is interested, or relating to the duty of the board or 
officer in which the state or county may have an interest, but shall not 
appear before the board of supervisors in the trial of any cause in which 
the state or county is not interested, or in applications to establish, vacate 
or alter highways. [Same, § 3.] 

SEC. 303. Deputies—assistance—compensation. He may appoint 
deputies, who shall act without any compensation from the county, to assist 
him in the discharge of his duties. With the approval of the district court 
he may procure such assistance in the trial of a person charged with the 
crime of felony as he shall deem necessary, and such assistant, upon pre
senting to the board of supervisors a certificate of the district judge before 
whom said cause wTas tried, certifying to the service rendered, shall be 
allowed a reasonable compensation therefor, to be fixed by the board of 
supervisors. But nothing in this section shall prevent the board of super
visors from employing an attorney to assist the county attorney in any 
cause or proceeding in which the state or county is interested. [Same, § 4.] 

Tn a proper case, the court may permit an 
attorney to assist in the prosecution of an in-
dictment,without regard to the fees charged, 
even though he may not be employed by the 

supervisors, and is not a deputy of the county 
attorney: State v. Shinner, 76-147. 

This section does not prohibit a prosecut
ing witness or party complaining from em-
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ploying counsel, with the approval of the claim has been presented the attorney en-
court and county attorney, to assist in the titled to compensation is not under obliga-
prosecution of a criminal case, and in the tion to accept the amount allowed, but may 
absence of such prohibition the rule is the resort to the courts for determination of the 
same as that in force before its enactment: question as to how much he is entitled to 
State v. Shreves, 81-615. receive: Stone v. Marion County, 78-14. 

The right of the board of supervisorsto Where the attorney selected agrees to 
employ counsel on behalf of the county does render specified services for an agreé'íf coíír-
not depend upon the consent of the county pensation, and afterwards performs services 
attorney nor upon his willingness or ability in excess of what he was required to do by 
to appear for the county: Taylor County v. the agreement or cf a character not required 
Standley, 79-666. by it, he will be entitled to recover for such 

The board of supervisors does not have an extra servicer: Ibid. 
absolute discretion as to the compensation Further, as to associate counsel, see notes 
to be allowed associate counsel, and after the to § 301. 

SEC. 304. Substitute in case of disability—compensation. In case 
of absence, sickness or disability of the county attorney and his deputies, 
the court before whom it is his duty to appear, and in which there may be 
business for him to attend to, may appoint an attorney to act as county 
attorney, by order to be entered upon the minutes of the court, and he shall 
receive out of the compensation allowed to the county attorney, when such 
appearance is before a justice of the peace, such sum as the board of super
visors shall determine to be reasonable for the services rendered, and, 
when it is before a court of record, such sum as the judge shall determine to 
be a reasonable compensation, and, while acting under said appointment, 
he shall have all the authority and be subject to all the responsibilities 
herein conferred upon county attorneys. But in criminal cases less than a 
felony, a justice of the peace or magistrate cannot appoint an attorney at 
the expense of the county or county attorney; and no justice of the peace 
shall appoint an attorney to act as county attorney in any case, unless 
reasonable notice in writing has been given the county attorney that his 
services will be required before such justice at a time therein named. 
Same, § 5.] 

SEC. 305. Prohibitions. No county attorney shall accept any fee or 
reward from or on behalf of any one for services rendered in any prosecu
tion or the conduct of any official business, nor shall he, or any member of 
a firm with which he may be connected, be directly or indirectly engaged 
as an attorney or otherwise for any party other than the state or county in 
any action or proceeding pending or arising in his county, based upon sub
stantially the same facts upon which a prosecution or proceeding has been 
commenced or prosecuted by him in the name of the county or state; nor 
shall any attorney be allowed to assist the county attorney in any criminal 
action, Avhere such attorney is interested in any civil action brought or to 
be commenced, in which a recovery is or may be asked upon the matters 
and things involved in such criminal prosecution. [Same, § 6.] 

The section as, it previously stood was him to abate a nuisance in the illegal sale of 
held not to create a limitation upon the com- intoxicating liquors, in addition to his other 
pensation to be paid county attorneys, and compensation as county attorney: Farr 0. 
fcuch attorney was entitled to the attorney's Seaward, 82-221. 
ices taxed in an injunction t>uit brought by 

SEC. 306. To receipt for money. It shall be the duty of the county 
attorney, whenever he shall receive any money in his official capacity, to 
give the person paying the same a receipt, and file a duplicate thereof with 
the county auditor. [Same, § 7.] 

SEC. 307. Attend grand jury. The county attorney shall, when 
required by the grand jury, attend it for the purpose of examining witnesses 
before it, or of giving it legal advice, or to procure subpœnas or other pro
cess for witnesses, or to lay before it bills of indictment; but he must not 
be present when an indictment is considered or found. [Same, § 8. J 

The county attorney may appear by deputy jury, and therefore a showing that some per-
in the discharge of his duties before a grand bon other than the county attorney was près-
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ent with the grand jury during the investí- where it does not appear that such person 
gation of the case will not be sufficient was not the county attorney's deputy: State 
ground for setting aside the indictment v. Fertig, 67 N. W., 87. 

SEC. 308. Compensation. County attorneys shall be allowed an 
annual salary to be fixed by the board of supervisors of their respective 
counties at any regular or special session of said board, and in case said 
board has failed or may hereafter fail or neglect to fix said salary, then the 
compensation as last fixed shall continue until changed by the board at a 
regular or special session thereof; in counties having a population of five 
thousand or less, not to exceed five hundred dollars; in counties over five 
and under ten thousand, not to exceed six hundred dollars; in counties over 
ten and under fifteen thousand, not to exceed seven hundred and fifty dol
lars; in counties over fifteen and under twenty thousand, not exceeding 
nine hundred dollars; in counties over twenty and under thirty thousand, 
not to exceed one thousand dollars; and in all counties of thirty thousand 
or more, not to exceed fifteen hundred dollars, except that, where the court 
is held at two places in a county, it may be any sum not exceeding two 
thousand dollars; but in no county shall it be less than three hundred dol
lars. Said salary shall be paid quarterly out of the general fund of the 
county, and shall be due at the end of each quarter, namely: March thirty-
first, June thirtieth, September thirtieth, and December thirty-first. In 
addition to the salary above provided, he shall receive' the fees as now 
allowed to attorneys for suits upon written instruments where judgment is 
obtained, for all fines collected and school fund mortgages foreclosed, and 
his necessary and actual expenses incurred in attending upon his official 
duties at a place other than his residence and the county seat, which shall 
be audited and allowed by the board of supervisors of the county. [21 G. 
A., ch. 73, § 11.] 

A county attorney has no right to add to receive under a mistake as to the fees he 
the amount to be recovered against a surety would receive in criminal cases, and the 
on a bail bond a claim for attorney's fees board of supervisors, at a subsequent meet-
which he may have for the collection of such ing, increased the salary, held, that the sal-
bond as against the principal; State v. Beebe, ary of the county attorney having been fixed 
87-636. according to the provisions of this section, 

Where the salary of a county attorney it could not be increased during his term of 
wau fixed at one-half the amount he should office: Goetsman v. Wkilaker, 81-527. 

CHAPTER 10. 

O P ATTORNEYS AND COUNSELORS. 

SECTION 309. Power to admit to practice. The power to admit persons 
to practice as attorneys and counselors in the courts of this state, or any of 
them, is vested exclusively in the supreme court. [20 G. A., ch. 168, § 1,] 

SEC. 310. Qualifications. Every applicant for such admission must 
be at least twenty-one years of age, of good moral character, and an inhab
itant of this state, and must have actually and in good faith pursued a reg
ular course of study of the law for at least two full years, either in the 
office of a member of the bar in regular practice of this state or other state, 
or of a judge of a court of record thereof, or in some reputable law school 
in the United States, or partly in such office and partly in such law school; 
but, in reckoning such period of study, the school year of any such law 
school, consisting of not less than thirty-six weeks exclusive of vacations, 
shall be considered equivalent to a full year. [Same, § 2. J 

SEC. 311. Examinations. Every such applicant shall also be exam
ined by the "court, or by a committee of not less than three members of the 
bar appointed by the court, as to his learning and skill in the law; and the 
court must be satisfied, before admitting to practice, that the applicant has 
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actually and in good faith devoted the time hereinbefore required to the 
study of law, and possesses the requisite learning and skill therein. [Same, 
§3.] 

SEC. 312. Of students in law department of university. Students 
in the law department of the university, who are recommended by the fac
ulty of said department as candidates for graduation, and as persons of 
good moral character who have actually and in good faith studied law for 
the time and in the manner required by statute, at least one year of such 
study having been as a student in said department, may be examined at the 
"university by a committee composed of not less than three persons, mem
bers of the bar or judges of courts of record, appointed by the supreme 
court for that purpose, and upon the certificate of such committee that such 
candidates possess the learning and skill requisite for the practice of law, 
they shall be admitted without further examination. [Same, § 4.] 

SEC. 313. Pract i t ioners from other states. Any person becoming a 
resident of this state, after having been admitted to the bar of any other of 
the United States in which he has previously resided, may, in the discretion 
of the court, be admitted to practice in this state without examination or 
proof of period of study as hereinbefore provided, on proof of the other qual
ifications required by this chapter, and on satisfactory proof that he has 
practiced law regularly for not less than one year in the state from which 
he comes, after having been duly admitted to the bar according to the laws 
of such state. [Same, § 5.] 

SEC. 314. Oath required. All persons on being admitted to the bar 
shall take an oath or affirmation to support the constitution of the United 
States and of the state of Iowa, and to faithfully discharge the duties of an 
attorney and counselor of this state according to the best of their ability. 
[Same, § 6.] 

SEC. 315. Mode of examination. The supreme court may by general 
rules prescribe the mode in which examinations under this chapter shall be 
conducted, and in which the qualifications required as to age, residence, 
character and term of study shall be proved, and may make any other and 
further rules, not inconsistent with this chapter, for the purpose of carry
ing out its object and intent. [Same, § 7.] 

SEC. 316. Attorneys resident in other states. Any member of the 
"bar of another state, actually engaged in any cause or matter pending in 
any court of this state, may be permitted by such court to appear in and 
conduct such cause or matter while retaining his residence in another state, 
without being subject to the foregoing provisions of this chapter. [Same, 
§8.] 

SEC. 317. Duties of attorneys and counselors. It is the duty of an 
attorney and counselor: 

1. To maintain the respect due to the courts of justice and judicial 
officers; 

2. To counsel or maintain no other actions, proceedings or defenses 
than those which appear to him legal and just, except the defense of a per
son charged with a public offense; 

3. To employ, for the purpose of maintaining the causes confided to 
him, such means only as are consistent with truth, and never to seek to 
mislead the judges by any artifice or false statement of fact or law; 

4. To maintain inviolate the confidence, and, at any peril to himself, to 
preserve the secret of his client; 

5. To abstain from all offensive personalities, and to advance no fact 
prejudicial to the honor or reputation of a party or witness, unless required 
by the justice of the cause with which he is charged; 

6. Not to encourage either the commencement or continuance of an 
action or proceeding from any motive of passion or interest; 

7. Never to reject for any consideration personal to himself the cause of 
the defenseless or oppressed. [C. '73, § 211; R., § 2704; C. '51, § 1614.] 
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I. DUTIES AND LIABILITIES. 

Retainer against opinion: While an at
torney ought not to accept a retainer in a 
case where he feels that the law is against 
his client, yet the fact that he has, under a 
prior retainer, advocated views of the law 
and facts different from those upon which 
his client rests his cause, or has officially, as 
a judge or officer of the government, held a 
different view of the rights of the parties, 
will not, of itself, disqualify him to accept 
a retainer; and it will not constitute fraud 
on his part not to reveal to his client the 
fact of such prior opinion: Smith v. Chicago 
& N. W. R. Co., 60-515. 

In a particular case, lield, that an attorney 
assisting the prosecution had not sustained 
toward the defendant any such confidential 
relations with reference to the case as to pre
vent him from acting against the defendant: 
State v.Lewis, 65 N. W., 295. 

Good faith.: Improper conduct of attor
neys in appearing for a party in the case 
after having been consulted by other parties 
in the same case is not a ground for revers
ing the action of the lower court on appeal: 
Shœmàke v. Smith, 80-655. 

The law governing the conduct of attor
neys is well defined and requires the utmost 
good faith: Prouty v. Bullard, 77-42. 

The fact that an attorney writes letters 
to the opposite party encouraging him to 
maintain his claim against the attorney's 
client and to think that he will succeed in 
the litigation may be sufficient to show a 
rescission of the contract of employment be
tween the attorney and his client or bad 
faith rendering him liable for damages: 
Bullis v. Huston, 65 N. W., 395. 

Where in a misdemeanor case the court 
is proceeding to try the defendant without 
his personal presence on the ground that he 
is represented by an attorney, it may refuse 
to allow such attorney to withdraw his ap
pearance and deprive the court of jurisdic
tion: State v. Young, 86-406. 

An attorney who has acted for defendant 
in a preliminary examination cannot after
wards act for the state in a prosecution 
against the same defendant for a crime sub
stantially the same though not identical 
with that for which he was first examined. 
Attorneys are not bound to serve those who 
will not compensate them, and may with
draw from the service of such, but they can
not take employment on the other side: 
State v. Halstead, 73-376. 

Purchase of property: An attorney who 
procures in himself legal title to property of 
which his client is owner holds the property 
in trust for his client: Byington v. Moore, 62-
470. The same rule applies to property pur
chased by an attorney in the course of the 
litigation in which he is employed: Harper 
V.Ferry, 28-57; Beickhoffv. Brecht, 51-633. 

Where an attorney, having connection 
with property as representing the plaintiff 
in the foreclosure of a mortgage thereon, 
advised his client as to the amount neces
sary to pay the taxes for the last year then 
due thereon, provided they would be paid 
by a certain time, and subsequently one of " 
them took by assignment a certificate of sale 

of the land for prior taxes, as to which they 
had not advised their client, held, that by 
such assignment the partner became trustee 
for his client, and could not transfer such 
tax title fee from the trust: Lynn v. Morse, 
76-665. 

An attorney cannot purchase as against 
the interest of his client, a judgment, the 
enforcement of which he was employed to 
defeat; but where the clients were husband 
and wife, and the husband's land was about 
to be sold to satisfy a judgment against him, 
and the attorney bought the judgment under 
an agreement with the husband that he 
should hold it as security for the repayment 
of the money, and that it should be the first 
lien on the premises, and a mechanic's lien 
suit by the wife against her husband, which 
was pendingshould be dismissed,/iefeZ,thatthe 
transaction was valid, and the money not be
ing repaid as agreed, nor the lion dismissed, 
the attorney was authorized to take execu
tion on the judgment assigned to him, and 
to purchase the premises, and the title thus 
obtained should be superior to the title ob
tained by the wife under a foreclosure of the 
mechanic's lien: Baker v. First Nat. Bank. 
77-615. 

Estopped by fraud or negligence: An 
attorney who obtains a judgment for his 
client which is void for want of service of 
notice, due to his own culpable negligence 
or fraudulent intention, and allows the 
client, in ignorance of the defect, to pur
chase property at execution sale under such 
judgment, is estopped as against the client 
from asserting title to the same property 
acquired from the execution defendant, even 
after the relation of attorney and client has 
ceased. In such case whatever title is ac
quired by the attorney inures to the benefit 
of its former client: Phillips v. Blair. 38-649. 

Conveyance to attorney: A conveyance 
from client to attorney will be set aside 
whenever advantage has been taken of the 
client through the influence or knowledge 
of the attorney possessed by reason of their 
peculiar relations: Poison v. Young, 37-196. 

Tax title on client's property; trustee: 
An attorney who is acting as agent of the 
owner with respect to property, and has 
money in his hands derived from the prop
erty, buying in the property at tax sale, will 
be held to have acquired the same in trust 
for such owner, and cannot take and hold, as 
against his principal, a tax deed, although 
the principal is negligent in reimbursing 
him for his expenses in acquiring such title, 
unless he has first made a full and fair state
ment to his principal of the account between 
them and of the amount necessary to reim
burse him: Continental L. Ins. Co. v. Perry, 
65-709. 

Bad faith of client: Good faith and fair
ness is also required of the client in his rela
tions with the attorney, and an attempt of the 
former to defraud the latter will authorize 
the latter to sever the relation and act for 
the protection of his own interests: Eckrote 
v. Myers, 41-324. 

Where the attorney, having procured a 
decree of foreclosure for his client, and 
demanded the payment of his fees and ad-
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vanees without avail, bought in at tax sale 
the property covered by the decree and noti
fied his client of that fact, still urging pay
ment, which was not made, held, that a tax 
deed, subsequently taken by him in pur
suance of the sale, could not be set aside 
seven years afterward at the suit of the 
client: Ibid. 

The fact that an attorney retains in his 
possession papers relating to a transaction 
affecting land under a claim of a lien on 
such papers for services, does not continue 
his relation as attorney of the owner in 
such sense as to defeat a tax title acquired 
thereon by him after the performance of his 
duties with reference to the matter is en
tirely completed: Baker v. Davis, 35-184. 

Where the attorney, after in vain re
questing payment of his fees by his client, 
by consent of the client caused property to 
be sold under his client's judgment, and 
bought the same at the sale, lield, that such 
purchase was not fraudulent: Page v. Stubbs, 
39-537. 

Inability for interest and rents; de
mand: An attorney is not ordinarily liable 
for interest on money collected by him until 
demand thereof is made; nor is he liable for 
rent of property bought in by him in his own 
name at execution sale under a judgment in 
behalf of his client, where such purchase is 
not in fraud of his client's rights: Johnson v. 
Semple, 31-49. 

But the commencement of suit to recover 
money in the attorney's hands constitutes 
sufficient demand to authorize the allowance 
of interest from that time: Hollenbeck v. 
Stunberry, 38-325. 

The attorney is not liable for interest on 
money if kept on hand for his client or depos
ited in bank to the client's credit, but if used 
by the attorney he is liable for interest: 
Mansfield v. Wilkerson, 26-482. 

Improper conduct: A court should never 
hesitate to stop counsel in attempts to drag 
improper matters before a jury, and should 
visit merited punishment when such unpro
fessional conduct is indulged in. But it does 
not follow that in such cases a verdict will 
not stand. To require setting aside of the 
verdict prejudice must be shown: Hammond 
v. Sioux City & P. R. Co., 49-450. 

Where an attorney, in an excited manner, 
directly contradicted the statements of the 
court in ruling upon an objection to evidence, 
alleging that the facts upon which such rul
ing was based, as stated by the court, were 
not true, held, that he was guilty of contempt: 
Russell v. French, 67-102. 

Liability in general: A decision under 
the provisions of § 3830, authorizing a sum
mary determination, on motion, of the liabil
ity of an attorney for money collected, consti
tutes an adjudication, and a discharge of 
the attorney in such proceeding will bar 
subsequent action by the client, to collect 
the money in controversy: Hawk v. Evans, 
76-593. 

In an action against an attorney on an ex
press promise to pay for the conversion of a 
note left with him for collection, held, that 
plaintiff could not recover on an implied 
promise growing out of defendant's tort: 
AuUman v. Goldsmith, 84-547. 

Where an attorney undertook to prose
cute an appeal but failed to take the steps 
necessary, and the appeal was dismissed by 
motion in the supreme court and the printing 
fee taxed to the client, lield, that the client 
might recover damages from the attorney 
for negligence: Jamison v. Weaver, 81-212. 

Also held, that failure of the client to fur
nish the money necessary to pay the ex
penses incident to the appeal was not an 
excuse if it appeared that the client was 
ready to pay any amount necessary and was 
not advised by the attorney that any payment 
was required: Ibid. 

The costs taxed in the supreme court 
under such circumstances must be regarded 
as the direct result of the negligence of the at
torney. While costs of the appeal might 
have been taxed to the appellant even had 
the appeal been properly prosecuted, yet 
such a result would have been a different one 
from that occasioned by failure to prosecute 
the appeal: Ibid. 

Not liable for exercise of discretion: 
Where an attorney was employed with the 
understanding that he was to use his best 
judgment as to the steps necessary to be 
taken in the case, lield, that he was not li
able in an action for damages, in view of the 
care taken in the particular case: Bennett v. 
Phillips, 57-174. 

Liability for trespass: An attorney can
not be held liable for the wrongful seiz
ure of property in the suit in which he 
acts, unless his acts or directions are shown 
to have in some way caused the seizure: 
Rice v. Ilelendy, 41-395. 

An attorney who simply obeys the instruc
tions of his client in directing the seizure of 
property under attachment is not liable 
therefor. It is immaterial that he has 
neither belief nor suspicion as to the owner
ship of the property and seeks no informa
tion with respect thereto: Dawson v. Buford, 
70-127. 

Not jointly liable with, client: An attor
ney who has acted as a mere agent for his 
client should not be made a party to a suit 
against his client in regard to acts so done, 
unless he is charged with fraud: Lyon v. 
Terns, 8-79. 

If the attorney is thus improperly made 
a party defendant, he is entitled to be dis
missed with costs: Paton v. Lancaster, 38-49. 

II. COMPENSATION. 
Evidence as to value of services: In an 

action to recover the value of professional 
services, evidence as to the success attending 
the rendition of such services is admissible: 
Berry v. Davis, 34-594; Stevens v. Ellsworth, 
33 N. W., 683. 

Under the general custom of the profes-
sion,the values in controversy control charges 
for services. Therefore, in an action by an 
attorney to recover for services rendered, 
held error to instruct the jury that the mag
nitude of the controversy and the great value 
of the property involved should not be con
sidered in determining the amount of recov
ery: Smith v. Chicago £ N. W. R. Co., 60-515. 

Contract for services in another state: 
Where an attorney is employed in this state 
to render services in another state, the rat» 
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of compensation is to be determined acording 
to the value of the services at the place where 
the contract is made: Stanberry v. Dickerson, 
35-493. 

Contract for excessive fees: Nothing but 
the best of reasons will justify an attorney 
in exacting from his client, after the work is 
partially completed, an agreement to pay 
more than an ordinary fee under a threat of 
withdrawing from tho case if such agree
ment is not made: Bolton v. Daily, 48-348. 

Additional attorney: Where an attorney 
contracted to-proseoute:the case for a given 
sum, and afterwards turned the case over to 
another attorney, stating to the client that 
he had taken the second attorney into the 
case with him, held, that in the absence of 
any other knowledge on the part of the 
client as to the relation of the second attor
ney to the case, the latter could not recover 
more than the contract price: Ennis v. Hultz, 
46-76. 

Where the client employs an attorney 
and authorizes him to employ such legal 
assistance as he may require, any attorney 
employed by him reasonably necessary in 
the prosecution of the case may recover com
pensation from the client: Clyde v. Peavy, 
74-47. 

Implied contract: Where an attorney 
was employed by one of several defendants, 
and rendered services in the case for all, 
with the knowledge and implied consent of 
the others, held, that a recovery for services 
rendered might be had by such attorney as 
against all the defendants, although by con
tract between them, not known to the attor
ney, the one employing him was to bear the 
entire expense of attorney fees: McCrury v. 
Buddich, 33-521. 

Where an attorney performs legal serv
ices for a client with the knowledge and 
consent of such client, who receives the ben
efit thereof without objection, the attorney 
will be entitled to recover the reasonable 
value of such services without regard to a 
contract therefor between such client and 
another by virtue of which such services are 
to be rendered, unless such agreement was 
known to the attorney before rendering the 
services: Hudspeih v. Yetzer, 78-11. 

Therefore where defendant had a con
tract with plaintiff's father by which legal 
services were to be rendered by plaintiff and 
his father, and compensation was to be made 
therefor by indorsement of credits upon 
notes held by defendant against plaintiff's 
father, held, that in the absence of proof that 
plaintiff had knowledge of such contract he 
could recover from defendant the reasonable 
price of such services thus rendered by him: 
Ibid. 

Surety not liable to principal's attorney: 
One who is a party to an action and inter
ested in the result, as a surety in an action 
to which his principal is party, will not, for 
that reason alone, be liable for the compen
sation of an attorney rendering services for 
the principal, but his liability must be 
proven by evidence of retainer or recogni
tion as attorney of the party sought to be 
charged: Turner v. Myers, 23-391. 

Liability of husband for fee of wife's 
attorney in divorce suit; necessaries: The 

husband is liable for services rendered by 
attorney for the wife for establishing the 
innocence of the latter on a charge of adul
tery made by the husband in an action for 
divorce. Such services are deemed neces
saries: Porter v. Briggs, 38-166. And the 
allowance of suit money to the wife in the 
divorce proceeding will not preclude the 
recovery of additional compensation from 
the husband: Clyde v. Peavy, 74-47. 

A law does not imply liability of the hus
band to attorney's fees for services rendered 
to the wife in a divorce proceeding brought 
by her in which she is unsuccessful and 
which was not necessary for her protection: 
Sherwin v. Maben, 78-467. 

The husband is not liable for wife's at
torney's fees in a suit brought by the wife 
for divorce where it is not shown that such 
services come within the scope of necessa
ries: Johnson v. Williams, 3 G. Gr., 97. 

III. CONTINGENT P E E ; CHAMPERTY. 

Good faith: If the attorney visits the 
client for the purpose of entering into a con
tract of employment, it is his duty, before 
making the contract, to distinctly and clearly 
advise the client as to all the facts and cir
cumstances within his knowledge relating 
to the case. So held in regard to the con
tract for a share of the amount to be recov
ered as a contingent fee: Byan v. Ashton, 
42-365. 

Construction: A construction of a con
tract between attorney and client which 
would operate to prevent the client from 
settling his suit will not be favored by the 
courts: Ellwood v. Wilson, 21-523. 

Champerty and maintenance: There be
ing no statute in this state against cham
perty or maintenance, and there being no 
necessity for enforcing the English doctrine 
on the subject, that doctrine is not deemed 
in force here: Wright v. Meek, 3 G. Gr., 472. 

Contingent fee; against public policy: 
A contract by which the attorney was to re
ceive a per cent, of the amount recovered by 
the client in the suit or on settlement, the 
attorney to advance costs and expenses, to 
be paid out of the recovery, and the client 
agreeing not to settle without the attorney's 
consent, Jield void as against public policy. 
Preceding case doubted: Boardman v. 
Thompson, 25-487. See, also, Hyatt v. Bur
lington, C. B. & N. B. Co., 68-662. 

Contract of attorney to hold client harm
less: A contract between attorney and client, 
that the former will hold the latter harmless 
from any judgment to be recovered against 
him provided he will appeal the case, is 
against public policy and void: Adye v. 
Hanna, 47-264. 

Contracts not champertous: A mere con
tract for a contingent fee, without stipula
tion against settlement by client or for ad
vancement of costs by attorney, is valid: 
McDonald v. Chicago, & N. W. B. Co., 29-170; 
Winslow v. Central Iowa B. Co., 71-197. 

The assignment of a note or open account 
and action thereon is not champertous, al
though the assignee gives, as the only .con
sideration therefor, his obligation to pay the 
net proceeds of the action to the assignor; 
Knadler v. Sharp, 36-232. 
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An agreement by a mortgagee, in consid- agreeing to carry on the litigation for a pro-
eration oí his release from a note upon which portion of the recovery, knowing that the 
lie was surety and the repayment to him of costs are thus to be paid by a party in inter-
money paid on the note, that he would fore- est, is not guilty of champerty: Ibid. 
close a mortgage held by him as such surety, Champerty not a defense: The fact that 
and procure the execution of the sheriff's an action is being prosecuted under a cham-
deed to the payee of the note, held not cham- pertous contract cannot be set up as a defense 
pertous: Cooley v. Osborne, 50-526. therein: Allison v. Chicago & N. W. Ii. Co., 

Expense; share of recovery: The mere 42-274; Small v. Chicago, R. I. & P. R. Co., 
agreement for a contingent fee is not cham- 55-582. Nor is evidence that the attorney 
pertous. To constitute champerty the agree- has contracted for a contingent fee admis-
ment on the part of the champe tor must be sible: Swanson v. French, 92-695. 
to carry on the suit at his own expense, as The defense that a contract by which a 
well as for a share of the recovery: Jewel v. cause of action is assigned is champertous 
Neidy, 61-299. can be only pleaded in an action between the 

Neither is it champertous for a person who parties to such contract, and if not pleaded 
is a party in interest, and not an officious therein the contract can be enforced as valid 
promoter of another's strife, to agree to bear between them: Vimont v. Chicago <fe N. W. 
the expenses of litigation; and an attorney R. Co., 69-296. 

SEC. 318. Deceit or collusion—punishment. An attorney and coun
selor who is guilty of deceit or collusion, or consents thereto, with intent to 
deceive a court or judge or a party to an action or proceeding, is liable to 
be disbarred, and shall forfeit to the injured party treble damages to be 
recovered in a civil action. [C. 73, § 212; R., § 2705; C. '51, § 1615.] 

The office of an attorney is one of great ent to justify the suspension of an attorney 
confidence, and it ought to be one of the for fraud and deceit towards his clients: 
strictest integrity. Certain facts /leZcl suffici- Slemmer v. Wright, 54-164. 

SEC. 319. Authority of attorneys and counselors. An attorney and 
counselor has power: 

1. To execute in the name of his client a bond, or other written instru
ment, necessary and proper for the prosecution of an action or proceeding 
about to be or already commenced, or for the prosecution or defense of any 
l ight growing out of an action, proceeding, or final judgment rendered 
therein; 

2. To bind his client to any agreement, in respect to any proceeding 
within the scope of his proper duties and powers; but no evidence of any 
such agreement is receivable, except the statement of the attorney himself, 
his written agreement signed and filed with the clei'k, or an entry thereof 
npon the records of the court; 

3. To receive money claimed by his client in an action or proceeding 
during the pendency thereof, or afterwax'ds, unless he has been previously 
discharged by his client, and, upon payment thereof, and not otherwise, to 
discharge the claim or acknowledge satisfaction of the judgment. [C. 73, 
§ 213; R., § 2706; C'51, § 1616.] 

Authority in general: I t is within the 
-scope of the employment of an attorney to 
receive money from a client with which to 
procure a surety on an attachment bond in 
a proper case, and such money received by 
one member of the firm is so far within the 
scope of his authority as that the other mem
bers of the firm are liable therefor: Formes 
v. Wright, 91-392. 

Authority to an attorney to take a note 
-and mortgage to secure a debt, will not, with
out more, authorize him to seize and sell 
chattel property included in the mortgage: 
Si. Paul & Kansas City Grain Co. v. Ruad. 
71 N.W., 417. 

Where an attorney of two defendants ac
cepted service of notice addressed to him as 
attorney of both, signing himself only as at
torney for one, held, that the acceptance was 
binding as to both: Walker v. Abbey, 77-702. 

Where the same attorneys represented 
*wo parties plaintiff, one of them being the 

13 

party who originally brought the suit and 
the other being a defendant who, on motion, 
had been made co-plaintiff, and a notice of 
appeal directed to the original plaintiff or 
his attorneys, naming them, was accepted by 
sucu attorneys as attorneys for plaintiff, held, 
that such action on their part did not consti
tute acceptance of service of notice by the 
co-plaintiff: Goodwin v. Hilliar-d, 76-555. 

Authority to sign bond : Where the lower 
court upheld an attachment bond signed by 
the attorney for his client, held, that on ap
peal it would be presumed that it appeared to 
the lower court that the attorney had such 
authority, in the absence of any showing to 
the contrary: Goddard v. Cunningham, 6-400. 

Affidavits, verifications of pleadings, 
etc. : An attorney may make affidavit on an 
application of his client for a change of 
venue: State v. Mooney, 10-506; or for con
tinuance: Widner v. Hunt, 4-355. 

The attorney may verify a petition where 
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he shows a knowledge of the facts: Gluttenden 
v. Hobbs, 9-417; Bates v. Robinson, 8 318. 

But if the knowledge of the attorney is 
not shown the verification is insufficient: 
Chite v. Hazleton, 51-355. 

Professional statement: Where the pro
fessional statement of an attorney is received 
it is to be regarded as an affidavit: Rice v. 
Qnffith, 9-539. 

Witness for client: An attorney is a 
competent witness for his client: Walsh v. 
Murphy, 2 G. Gr., 227. 

But no attorney having a just conception 
of his true and proper position will willingly 
unite the character of counsel and witness in 
the same case: Alger v. Merritt, 16-121. 

As to privileged communications between 
attorney and client, see g 4608. 

Before bringing suit: An attorney may 
be employed in contemplation of a suit to be 
brought, and his client will be bound by his 
stipulations with reference thereto, to the 
same extent as if such stipulations had been 
made after the bringing of suit: Hefferman v. 
Burt, 7-320. 

Employment of another attorney: An 
attorney intrusted with the business of his 
principal has no authority to employ another 
attorney to represent his principal, and the 
latter will not be liable for costs incurred by 
the attorney thus employed: Antrobus v. 
Sherman, 65-230. 

But where by reason of reliance on an 
agreement with such second attorney the ad
verse attorney was not present when the case 
was called, and a judgment was recovered by 
default, held, there was sufficient surprise to 
warrant a new trial: Chicago & N. W. R. 
Co., v. Oillett, 38-434. 

When an attorney for any cause is unable 
to give attention to the business of his client 
which has been intrusted to him, he may 
lawfully place it in the hands of other at
torneys, and his client will not be chargeable 
with negligence in regard to the case if the 
counsel thus selected acts with ordinary 
prudence in attempting to appear at the 
proper time: First National Bank v. Harwich, 
74-227. 

Contract to turn over business: An at
torney to whom notes have been intrusted 
for collection has no authority to turn them 
over to another for that purpose, and a con
tract to do so is illegal, so that damages can
not be recovered for its breach: Smalley «. 
Greene, 52-241. 

Receipt of money: The right of an at
torney to receive money for his client is no 
greater than that of the client to receive it: 
Logan v. McCahan, 71 N. W., 252. 

Fraud of attorney: An attorney, when 
acting in court procedure for his client, acts 
In his stead, and a judgment recovered may 
be set aside for fraudulent representations 
made by the attorney in procuring it, when 
such representations would have been a 
ground for setting it aside if made by the 
party himself: De Louis v. Meek, 2 G. Gr., 55. 

The malfeasance of an attorney in accept
ing a retainer for one party, after having 
previously been employed by the other, the 
fact being known to the first client from the 
time of the wrongful act, will not constitute 

fraud, vitiating the judgment recovered for 
the second client against the first: Humph
rey v. Darlington, 15-207. 

Negligence of attorney: The law regards 
the negligence of an attorney as the client's 
own neglect, and will give no relief from 
the oonsequences thereof: Jones v. Leech, 46-
186. 

Negligence of the clerk of the attorney 
in filing pleadings, must be imputed to the 
client himself: Hayicard v. Ooldsbury, 63-436. 

The negligence of the attorney is im
puted to the client, when it is sought to set. 
aside default where verdicts or judgments 
binding upon the parties have been entered, 
but not where the action has merely been 
dismissed for want of prosecution: Byington 
v. Quincy, 61-480. 

In an action by an attorney to recover for 
services evidence that he was negligent in 
rendering such services is admissible as-
bearing upon the value of the services ren
dered, even though there was no counter
claim for damages: Lindsay v. Carpenter, 90-
529. 

In such an action services in giving ad
vice as to an appeal may be shown, although. 
the attorney was not authorized to take an 
appeal: Ibid. 

A contract to render services in the trial 
of a case for a specified sum includes services 
rendered in resisting a counterclaim as well 
as in prosecuting the claim of plaintiff: Ibid. 

Mistake of attorney: While the law ex
acts of attorneys diligence in their business,, 
and will not relieve against their negligence, 
yet relief may be granted where mistake has-
occurred without fault. Attorneys are not. 
required to be diligent and careful beyond 
the capacities of human nature: Buena Vis
ta County v. loica Falls é S. C. R. Co., 49-057. 

Collection of claim or judgment: The 
authority of an attorney with respect to a 
claim does not terminate with the rendition 
of judgment, but he may control the judg
ment until its collection: Death v. Bank of 
Pittsburg, 1-382; and he has authority to re
ceive payment and enter satisfaction of the 
judgment: McCarver v. Nealey, 1 G. Gr., 360. 

As the attorney has the authority to re
ceive money claimed in the action, he may 
receive it from any person from whom it 
may be collected in the action, or who, for 
the protection of any interest of his own, 
has the right to pay it. Therefore held, that. 
an attorney prosecuting an action to fore
close a mortgage might accept from a junior-
mortgagee who was a party to the suit the 
money necessary to entitle the junior mort
gagee to an assignment of the mortgage un
der § 4292, with the agreement that the ac
tion should afterwards be prosecuted for the 
interest of the junior mortgagee: Harbach v. 
Colvin, 73-638. 

May receive money only in payment: 
An attorney has no authority to receive any
thing but money in payment of a claim left-
with him for collection, unless specially so-
authorized: Drain v. Doggett, 41-682; McCar
ver v. Nealey, 1 G. Gr., 360. But if the attor
ney accepts a check in payment and realizes 
the money thereon the client is bound: Har
bach v. Colvin, 73-638. 
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He cannot without special power accept 
as payment a less amount than the whole 
sum due, and such special authority must be 
established in the same way that the author
ity of other agents must be shown, and not 
by the attorney's declarations: Bigler v. Toy, 
68-687. 

Action by attorney in his own name: 
It seems that it is not unusual nor improper 
for an attorney to whom a claim has been 
sent for collection to bring action thereon 
in his own name: Seevers v. Hamilton, 6-199. 

Recovery back of money paid over: In 
such a case, the money collected on the 
judgment thus recovered having been paid 
to the client, held, that the attorney could 
not recover back from the client the amount 
thus paid over, upon being compelled to re
fund the sum collected on account of irregu
larities in the proceeding in which the judg
ment was recovered, unless he could put the 
client in statu quo as to the original claim: 
Ibid. 

Ratification: Unauthorized acts of an at
torney in the name of his client may be rati
fied by the client, who cannot retain the 
benefit of an unauthorized act and repudiate 
the portions of the transaction which are 
injurious to him: Brown v. Kiene, 72-342. 

Granting extension: Where the attorney 
was directed to "secure or collect" the claim, 
held, that he had authority to extend the 
time of payment on receiving additional se
curity: Crawford v. Nolan, 70-97. 

Agreement for judgment and stay: An 
attorney appearing for a party may make an 
agreement in writing for judgment and an 
extension of time of payment: Potter v. Par
sons, 14-286. 

Compromise: An attorney cannot, with
out express authority, make a compromise 
which will operate injuriously upon his cli
ent: Be Louis v. Meek, 2 G. Gr., 55; Powell v. 
Spaulding, 3 G. Gr., 443. 

An attorney may compromise a pending 
suit: Martin v. Capital Ins. Co., 85-643. 

Where an attorney, retained in an action 
to recover possession of real property, entered 
into a contract that his client should pay de
fendant a specified sum, whereupon defend
ant should surrender possession, Mid, that 
such agreement was not binding upon the 
client and thau ne could recover without pay
ment of the sum stipulated: Stuck v. Beese, 
15-122. 

When an attorney has, in good faith, com
promised the suit and consents to judgment 
against his client, the latter cannot, after
ward, in an action in another state on such 
judgment, defend on the ground of want of 
authority in the attorney to make the com
promise: Craioford v. White, 17-560. 

Under a general employment to prosecute 
a case an attorney has no right to dismiss it. 
Such power should be specially delegated: 
BJiutasel v. Bule, 65 N. W., 1013. 

Agreement of client not to compromise: 
A construction of a contract between an at
torney and client which would prevent set
tlement of the suit by the client will not be 
favored by the courts: Ellwood v. Wilson, 
21-523. 

Agreement as to judgment: An attor
ney cannot consent to a judgment against his 

client or waive any cause of defense in the 
case; neither can he settle or compromise it 
without special authority; but he is, by his 
general employment, authorized to do all acts 
necessary or incidental to the prosecution or 
defense which pertain to the remedy pur
sued. The choice of proceedings, the man
ner of trial and the like are all in the sphere 
of his general authority, and as to these mat
ters his client is bound by his action. There
fore, held, that the attorney, representing 
his client in two suits involving substantially 
the same questions might bind his client by 
an agreement, that the judgment resulting in 
the trial of one of the cases should determine 
the kind of judgment to be entered in the 
other: Ohlquest v. Fartcell, 71-231. 

An attorney without special authority 
cannot sell and transfer a judgment in favor 
of his client: Cottrell v. Wheeler, 89-754. 

Agreement to convey land: An agree
ment by attorney for plaintiff in an action of 
right, for conveyance of a portion of the 
premises, held not binding on the client: 
Bayburn v. Kuhl, 10-92. 

On appeal: An attorney retained to at
tend to a suit in a particular court is not 
thereby authorized without further authority 
to appeal the case, and cannot recover, under 
such circumstances, for services rendered in 
the appellate court: Hopkins v. Mallard, 1 
G. Gr., 117. 

Held, that an agreement by an attorney 
waiving the right to appeal was authorized: 
In re Heath's Will, 83-215. 

Agreement of record: A nunc pro tunc 
record of an agreement by an attorney made 
a year after the agreement was entered into, 
and upon affidavits, after a dispute had arisen 
with reference to the agreement, held not 
sufficient: Hiller v. Lundis, 44-223. 

Where a new trial was asked on the 
ground of an agreement of the opposite at
torney that the cause should not be tried that 
week, Mid, that as the agreement was denied 
by the attorney, and did not appear to have 
been made of record and signed by the at
torney, or made in open court and entered of 
record, the motion could not be granted: 
Barnes v. Ennenga, 53-479. 

Agreement of attorney for the state in a 
criminal prosecution that judgment be ar
rested until a future time, held invalid, 
because not in writing and recorded: State 
v. Stewart, 74-336. 

The facts appearing from an affidavit of 
the attorney of a party, Mid sufficient to es
tablish implied consent to the determination 
of a cause in vacation: Myers v. Funk, 51-92. 

While the client might bind himself by 
a stipulation in the case, his affidavit is not 
receivable as evidence of an agreement by 
his attorney binding him: Swop v. Aiken, 
68-699. 

An agreement of the attorney that a case 
should be presented to the supreme court 
upon an abstract, waiving a transcript of the 
evidence, cannot be enforced, if denied, 
unless in writing or of record: Preston v. 
Hale, 65-409. 

Agreements of attorneys not reduced t~> 
writing or made of record will not be consid
ered: Taylor v. Chicugo, M. & St. P. B. Co., 
8C-431. 
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Affidavits of counsel as to oral agreements 
and understandings between them must be 
disregarded so far as they are in conflict; 
JIardin v. Iowa B. & Const. Co., 78-726. 

An oral agreement by counsel, that a case 
shall be submitted upon appeal on appellant's 
abstract, and transcript waived, cannot be 
established by affidavits of appellant's at
torneys: Bieyelmun v. Todd, 77-696. 

The supreme court will not act upon a 
statement of counsel as to the effect of an 
oral agreement as to introduction of deposi
tions: Borland v. Chicago, M. & St. P. B. 
Co., 78-94. 

I t is not competent to prove a disputed 
verbal agreement for the continuance of a 
cause made with an attorney, by the testi
mony of an adverse party or his attorney, 
but it may be proven as against a party by 
the testimony of his attorney who made it: 
Council Bluffs L. & T. Co. v. Jennings, 81-470. 

The only evidence receivable to show a 
contract by an attorney in regard to the sub
mission of a case binding upon his client is 
his written agreement or an entry of record: 
Searles v. Lux, 86-61. 

Stipulations made in open court by an at
torney of record in the case, and while the 
case is pending, if free from fraud and mis
take and clearly established, will be en

forced by the court: Lockicood ». Black Hawk. 
County, 34-235. 

I t is competent for attorneys to agree for 
an extension of time for filing a bill of ex
ceptions, and when such agreement is re
duced to writing and filed it becomes a part 
of the record in the case without being em
bodied in a bill of exceptions: State ex rel. v. 
Chumberlin, 74-266. 

An agreement of an attorney to an ab
stract on appeal cannot be shown by affida
vits, not being evidence in writing: Doerr v. 
Southwestern Mut. L. Ass., 92-39. 

A direction given by an attorney to an 
officer as to the disposition of property is not 
an agreement within the provisions of this 
section: Citizens National Bank v. Loomis, 69 
N. W., 443. 

An agreement made by attorneys by tele
phone, the attorneys acting in what is said 
as the agents of their clients, who are pres
ent with their respective attorneys, is not a 
contract between attorneys and is not with
in the provisions of this section: Kramer v. 
Chambers, 92-681. 

I t is not improper for an attorney to call 
to the attention of the court an oral agree
ment made between the attorneys in opea 
court: Leek v. Chesley, 67 N. W., 580. 

SEC. 320. Proof of authority may be required. The court may, ou 
motion of either party and on the showing of reasonable grounds therefor, 
require the attorney for the adverse party, or for any one of the several 
adverse parties, to produce or prove by his own oath, or otherwise, the 
authority under which he appears, and, until he does so, may stay all pro
ceedings by him on behalf of the parties for whom he assumes to appear. 
[C.73, § 214; R., § 2707; C 5 1 , § 1617.] 

"Want of authority, how raised: Absence 
of authority on the part of plaintiff's attor
ney to bring a suit may be a ground for dis
missing it, or, if the attorney wants time in 
order to make a showing of authority, for 
continuance, but it cannot be taken advan
tage of as a ground to defeat recovery: 
JSavary v. Savory, 3-271. 

The showing to require an attorney to 
prove his authority, held insufficient in a 
particular case: Savery v. Savery, 8-217. 

A judgment by default entered against a 
defendant upon an appearance for him by at
torney, which is made without authority 
and by mistake, should be set aside: Bice v. 
Griffith, 9-639. 

"Where a demurrer is filed without au
thority and a valid appearance is afterward 
made, a new demurrer may be filed: Winter-
stien v. Walker, 10-198. 

Authority; evidence of: Authority to 
appear, held sufficiently established by the 
attorney's own testimony and a written re
ceipt signed by the party for whom appear
ance was made, acknowledging receipt of 
money collected by the litigation, although 
the party himself testified that no such au
thority was given: Ellis v. White, 61-644. 

Where the statement of the attorney in 
showing his authority discloses the fact that 
he is acting on written authority, he may 
properly be required to produce it: State ex 
rel. o. Tilghman, 6-496. 

An affidavit of an attorney, that he ap
peared in the lower court for defendant, can
not be received on appeal to show that the 
lower court had jurisdiction: Stout v. Fort-
ner, 7-183. 

Notice to attorney: Knowledge of the 
attorney is, in general, considered notice to 
the client: De Louis v. Meek, 2 G. Gr., 55. 

Service upon attorney: In ordinary ac
tions service upon an attorney is not suffi
cient to give a court jurisdiction: Death v. 
Bank of Pittsburg, 1-382. 

Under the English chancery practice, 
where the judgment plaintiff was a nonres
ident, service in an action in equity to en
join the collection of the judgment might be 
made upon a resident attorney having charge 
of such collection; but under our procedure 
such an action might be brought to enjoin 
the sheriff from levying execution under the 
judgment: Ibid. 

Appearance of authorized attorney cures 
any defect by reason of want of authority in 
such attorney to accept service of the notice: 
Fanning v. Minnesota B. Co., 37-379. 

Defense should be shown: A party seek
ing to have a judgment set aside on the 
ground that it was rendered on appearance 
by an attorney without authority should 
allege and show a defense to the claim: Bus-
sell v. Pottawattamie County, 29-256. 

Authority not questioned on appeal: 
Where the record, without setting out the 
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evidence, shows that the lower court was 
satisfied by affidavit of the authority of the 
attorney to appear, the ruling will not be 
disturbed on appeal: Huston v. Stringham, 
21-36. 

The authority of the attorney cannot be 
first questioned by his client on appeal,when 
he has acquiesced in his action in the court 
below: Jfcffcrman v. Hurt, 7-320. 

Presumption as to attorney's authority: 
A regular attorney has authority to bring a 
suit and continue it to its final determina
tion. He cannot be called upon to prove his 
authority, but the want of it must be shown 
by the objecting party: State v. Carotliers, 1 
G. Gr., 464. 

Where the record shows appearance by 
attorney, a party attacking the judgment, 
on the ground of want of authority of the 
attorney to appear, must overcome such pre
sumption: Potter v. Parsons, 14-286; and must 
do so by clear and satisfactory evidence: 
Mliccler v. Cox, 50-36: Pussell v. Pottawatta
mie County, 29-256. 

Although the attorney cannot, with
out special authority, admit service of 
jurisdictional process upon his client, yet it 
will be presumed in all collateral attacks, 
and perhaps on appeal or writ of error, that 
a regular attorney who appeared for a de
fendant, though not served, had authority to 
do so: Harshey v. Blackmarr, 20-161. 

The appearance of an attorney for a party 
is prima facie evidence of authority, and, 
before his act can be avoided, injury result
ing from the unauthorized appearance must 
be shown: Ptggott v. Addicks, 3 G. Gr., 427. 

Where the record recites an acceptance 
of service by attorney, it will be presumed, 
in favor of the judgment, that authority to 
accept service existed, or that some other 
form of service was shown: Prince v. Griffin, 
16-552. 

The fact of appearance by attorney being 
established, it is for the party insisting that 
the appearance was unauthorized and the 
judgment void to show that fact: Pond v. 
Epley, 48-600. 

Absence of authority; foreign judg
ment: The defendant in an action upon a 
foreign judgment may deny the authority of 
the attorney who appeared for him: Balizell 
v. Nosier, 1-589; Harshey v. Blaekmarr, 20-
161. 

When want of authority of attorney to 
enter appearance is made the ground of an 
equitable defense in an action on a foreign 
judgment, it should be alleged also that de
fendant is not indebted to plaintiff on the 
claim on which the judgment was based: 
Crawjord v. While, 17-560, 

In a suit on a foreign judgment 'the fact 
that the attorneys who appeared for defend
ant were not authorized to do so is imma
terial, if it appears that defendant was duly 
served with notice, and would have been 
concluded without an appearance: Wood
ward v. Willard, 33-542. 

In action on domestic judgments: In 
case of a domestic judgment rendered upon 
an unauthorized appearance and without 
service, the party against whom the judg
ment is thus improperly rendered is entitled 
to relief if the judgment is unjust, and re
lief is sought by bill or motion, without 
laches; but the party must promptly disavow 
the action of the attorney upon receiving 
knowledge thereof: Harshey v. Blaekmarr, 
20-161. 

A judgment rendered without service of 
notice and upon appearance by attorney 
without authority is void: Macomber v. Peck, 
39-351. 

If an attorney is in fact not authorized to 
appear for a party, tne latter may be re
lieved against the judgment by direct action 
in equity to set it aside: Bryant v. Williams, 
21-329. 

A junior lienholder may, for the purpose 
of establishing his right to redeem from the 
foreclosure under a senior mortgage, show 
that an agent or attorney who entered 
appearance for him, or accepted service, did 
so without authority, and this may be shown 
as against third persons purchasing at the 
sale: Neiccomb v. Dewey, 27-381. 

Attorney exceeding authority: The 
right to contest a judgment, on account of 
want of authority of the attorney appearing 
for a defendant not served, exists only when 
the want of authority is total, and not where 
an attorney, regularly employed, has merely 
exceeded his authority: Harshey v. Blaek
marr, 20-161. 

Ratification: A party claiming the bene
fit of a plea put in by an attorney cannot 
deny the authority of such attorney to act 
in the case: Ollroyye v. Schutte, 51-279. 

Where an attorney accepted part pay
ment in full satisfaction of a judgment pro
cured for his client, and no further stej)s 
were taken for the enforcement of said judg
ment for eleven years, held, that it would be 
inferred that the attorney had authority to 
make such settlement or that the client was 
informed of his action, if without authority, 
and had by long silence ratified it: Pied v. 
Dickinson, 37-56. 

The client, having ratified the act of the 
attorney appearing for him by paying him 
for his services, is bound by the judgment: 
liyan v. Boyle, 31-53. 

SEC. 3S1. Attorney's lien—notice. An attorney has a lien for a gen
eral balance of compensation upon: 

1. Any papers belonging to his client which have come into his hands in 
the course of his professional employment; 

2. Money in his hands belonging to his client; 
3. Money due his client in the hands of the adverse party, or attorney 

of such party, in an action or proceeding in "which the attorney claiming 
the lien ivas employed, from the time of giving notice in writing to such 
adverse party, or attorney of such party, if the money is in the possession. 
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or under the control of such attorney, which notice shall state the amount 
claimed, and, in general terms, for what services; 

4. After judgment in any court of record, such notice may be given, and 
the lien made effective against the judgment debtor, by entering the same 
in the judgment or combination docket opposite the entry of the judgment. 
[C.73, § 215; R., § 2708; C.'51, § 1618.] 

Liens in general: Two classes of liens are 
recognized at common law in favor of attor
neys, namely, a retaining lien and a charg
ing lien. A party owing money is not bound 
by a charging lien unless notified thereof. 
This section of the statute is a substantial 
enactment of the common law in this re
spect, and adds nothing thereto except the 
provision as to giving notice on the judg
ment docket. No such notice having been 
given at the time of the assignment of the 
judgment, the lien does not attach to the 
judgment as against the assignee: Jennings v. 
Bacon, 84-403. 

When a statute has barred the right of 
an attorney to recover fees, his right to en
force a lien for such fees is also barred: 
Lamed v. Dubuque, 86-166. 

The statute is not extended by the pro
visions of the common law but is in lieu 
thereof and fixes the rights of the parties. 
The statute provides for the only lien to 
which an attorney is entitled and to obtain 
it the requirements of the statute must 
be observed: Ward v. Sherbondy, 65 N. W., 
413. 

Securities; assignment of: "Where an at
torney transfers to another securities on 
which he claims a lien, his assignee can 
only hold them for the reasonable value of 
the services rendered: Collins v. Jennings, 
42-447. 

Subject to rights under trust deed: 
Where a suit was commenced to subject the 
property and income of a corporation to the 
payment of bonds secured by deed of trust, 
and a receiver was appointed, held, that the 
attorney of the corporation had no lien on 
its funds for services rendered after com
mencement of suit which would have pri
ority over the claims of the bondholders: 
Bes Moines Gas Co. v. West, 50-16. 

Burden of proof: Where money collected 
"by an attorney was retained by him under 
the claim of a lien, held, that it was for him 
to aver and prove the services and their 
value: Stanton v. Clinton, 52-109. 

Lien prior to garnishment: The lien of 
•an attorney upon money due his client in 
the hands of the adverse party, attaches 
from the time of giving notice to such party, 
and his lien will not be postponed to a sub
sequent garnishment: Myers v. McHugh, 16-
335. 

Notice in writing: The notice of the lien 
t o bind the adverse party must be in writ
ing: Phillips v. Germon, 43-101. 

Notice a t commencement of suit: A 
notice of a claim for a lien is sufficient if in
serted in the original notice of the action 
.(at least if signed by the attorney in his 
individual capacity as well as in his capacity 
us attorney for his client): Smith v. Chicago, 
11.1. i£- P. B. Co., 56-720. 

Service of notice upon agent of corpora
tion: While service of notice of attorney's 

lien, in an action against a corporation, 
might not be sufficient if made upon one of 
the class of agents upon whom service of 
original notice is authorized, yet if such 
service of notice of lien is upon one of such 
agents in connection with the service of the 
original notice, such service of notice of lien 
is sufficient, the service of the original 
notice being sufficient to charge such agent 
with a duty in relation to the matter: 1 bid. 

In action on tort: An attorney's lien may 
properly be claimed, not only in all actions 
on contract, but also in actions for damages 
arising from tort: Ibid. 

For future services: The lien attaches, 
after proper notice, not only for services 
then rendered, but for those thereafter 
rendered: Ibid. 

Settlement: The parties may settle with
out the consent of the attorneys, and with
out first paying their fees, unless notice of 
an attorney's lien has been given: Casar v. 
Sargeani, 7-317. 

But if notice is given the lien will not be 
defeated by the fact that the case is settled 
without judgment having been rendered: 
Smith v. Chicago, B. I. & P. B. Co., 56-720. 

After the rendition of judgment and 
pending an appeal to the supreme court, the 
parties have the right to settle their case and 
if payment is made after notice of an attor
ney's lien, the person making payment will 
be liable for an attorney's fee estimated on 
the basis of the claim, but not on the basis of 
the judgment. The lien is not on the judg
ment but upon the claim, and the amount 
paid in settlement rather than the amount 
of the judgment is to be made the basis of 
estimating the compensation to be paid to 
the attorney: Parsons v. Hawley, 92-175. 

The adverse party is charged with notice 
by the entry on the judgment docket, and 
from the time of such entry he cannot 
prejudice the rights of the attorney claim
ing a lien by settlement with his client. As 
the law does not give the lien on the judg
ment, but on the claim of the adverse party, 
or the money in the hands of such party, the 
lien will continue, although the judgment 
itself may be reversed on appeal. Also, 
held, that the fact that the entry on the 
judgment docket claimed the lien on the 
judgment and not on the money in the hands 
of the adverse party was immaterial: Wins-
low v. Central Iowa B. Co., 71-197. 

A creditor who makes settlement with 
his debtor of a claim in litigation does so at 
the peril of being thereafter compelled to 
pay to the attorney any sum due to him 
under his lien in such case: Lamed v. Du
buque, 86-166. 

Notice; set-off: An attorney's lien does 
not attach upon money due his client in the 
hands of the adverse party until notice is 
given to such party; therefore, held, that the 
right to set off a judgment existing in favor 
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of the adverse party against the client before 
notice of the attorney's lien was not subject 
to such lien. Whether such right of set-off 
may be taken advantage of as against the 
attorney's lien, where it does not arise until 
•after notice of such lien, quœre: Hurst v. 
Sheets, 21-501. (This case was under Rev., 
I 2708, which did not contain a provision 
similar to U 4 of this section.) 

The lien of an attoi-ney is upon the inter
est of his client in the judgment, and it is 
subject to an existing right of set-off in the 
other party: National Bank v. Eyre, 3 Mc-
Crary, 175. 

Subject to costs: An attorney cannot 
have a lien upon any greater amount than 
shall actually be found to be owing by the 
opposite party to his client. And where an 
attorney took an assignment of a judgment 
to secure his fees, held, that he stood in the 
shoes of his client, and must take the judg
ment with all the burdens, such as costs 
taxed in favor of the opposite party, etc., 
attaching by the course of the litigation: 
Tiffany v. Stewart, (50-207; Watson v. Smith, 
63-228. 

The supreme court cannot grant an at
torney's lien on a judgment when such lien 
is not secured in the proceedings in the 
court below, as such relief would be the ex
ercise of original jurisdiction: Preston v. 
Daniels, 2 G. Gr., 53G. 

Satisfaction, of judgment; discharge of 
l ien: After the entry of the notice in the 
judgment docket the attorney acquires an 
interest in the judgment, and may, by prop
er proceedings, have the same enforced to 
the extent of such interest. His interest 
cannot be divested by a discharge of the 
judgment by the parties, or by their con
senting that it be set aside: Brainard v. 
Mvoooa\ 53-30. 

Although the statute now provides for an 
attorney's lien not only for money due his 

SEC. 322. How lien released.' 

client in the hands of the adverse party, but 
also after judgment upon the judgment it
self, yet the right to enforce the lien upon 
such judgment is barred after the right of 
action to recover his fees has become barred 
by the statute of limitations: Lamed v. Du
buque, 86-166. 

Where the attorney perfected the title of 
his client in real property attached in the 
action, and thereby satisfied the judgment 
as against the adverse party, held, that the 
entry of his lien in the judgment docket did 
not preserve it upon such property in the 
hands of a purchaser from his client: Coioen 
v. Boone, 48-350. 

An attorney's lien does not attach to a 
judgment in favor of his client so as to give 
the attorney by virtue of an assignment of 
the judgment on which his lien has been 
filed priority over the right of the defendant 
in the judgment to have the same set off 
against a prior judgment held by the defend
ant against the plaintiff: Benson ». Haywood, 
86-107. 

The notice here provided for is effectual 
to create an attorney's lien only from the 
time it is served or given and operates to 
create a lien on money in the hands of the 
person who receives it subject to prior 
rights thereto: Ward v. Sherbondy, 65 N.W., 
413. 

Where the attorney, by authority of his 
client, releases of record the lien of the judg
ment in behalf of the client, the attorney can
not afterwards assert, as against a subsequent 
purchaser, any lien or interest in himself 
under such judgment: Wishard v. Biddle, 
64-526. 

Payment of money to clerk: A party 
cannot avoid the lien by unconditionally pay
ing the money to the clerk; but he may pay 
it to the clerk to be held by him subject to 
such lien: Fisher v. Oskaloosa, 28-381. 

Any person interested may release 
such lien by executing a bond in a sum double the amount claimed, or in 
such sum as may be fixed by any district judge, payable to the attorney, 
"with security to be approved by the clerk of the supreme or district court, 
conditioned to pay any amount finally found due the attorney for his serv
ices, -which amount may be ascertained by suit on the bond. Such lien 
•will be released, unless the attorney, within ten days after demand there
for, files with the clerk a full and complete bill of particulars of the ser
vices and amount claimed for each item, or written contract with the party 
for whom the services were rendered. [C.73. § 216; R., § 2709; C 5 1 , § 
1619.] 

The filing of the bond discharges, not only 
the lien of the attorney on the judgment, but 
any lien which he may have under the pre
ceding section. The provisions of § 331 do 
not apply to a case of this kind, and after the 
filing of the bond pi'ovided in this section 
and release of the attorney's lien, he cannot 
retain such lien by filing a bond as there pro
vided: Cross v. Ackky, 40-493. 

In an action by the client against the 
attorney to recover moneys collected by the 
attorney, the fact that the attorney is enti
tled to a portion of the money collected in 
payment for services will not render the pro-
ceding one to discharge an attorney's lien 
in such sense as to make it necessary to ten
der a bond in order to obtain a release of the 
property: Armitage v. Sullivan, 69-426. 

SEC. 323. l i cense to practice may be revoked. Any court of record 
may revoke or suspend the license of an attorney or counselor at law to 
practice therein, and a revocation or suspension in one county operates to 
the same extent in the courts of all other counties. [C.73, § 217; R., § 
2710; C. '51, § 1620.] 
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The court cannot revoke or suspend the day in court. It cannot be done summarily 
license of an attorney except after proceed- as a punishment for contempt: ¡State v. Start) 
ings aro commenced for that purpose as here- 7-499. 
inafter provided, and the party has had his 

SKC. 324 . Grounds of revocat ion. The following are sufficient 
causes for revocation or suspension: 

1. When he has been convicted of a felony, or of a misdemeanor involv
ing moral turpi tude; in either of which cases the record of conviction is 
conclusive evidence; 

2. When he is guil ty of a wilful disobedience or violation of the order 
of the court, requir ing him to do or forbear an act connected with or in t h e 
course of his profession; 

3. A wilful violation of any of the duties of an attorney or counselor a s 
hereinbefore prescribed; 

4. Doing any other act to which such a consequence is by law attached. 
[C.73, § 218; R., § 2711; C. '51, § 1621.] 

An attorney may be punished under ^ 2 collected and defrauding them, also for col-
for disobedience to an order of court to pay lecting and refusing to pay over money, to 
over money to his client as provided in \ 3826: which the attorney pleaded guilty, held suf-
Cross v. Acklcy, 40-493, 498. ficient to justify an order suspending the 

Charges in a particular case against an attorney and providing in a certain contin-
attorney for making false representations to geney for his final disbarment: Slemmer ». 
clients for the purpose of retaining money Wright, 54-164. 

S E C . 3 2 5 . Proceed ings—how begun . The proceedings to remove o r 
suspend an attorney may be commenced by the direction of the court, or 
on motion of any individual. In the former case, the court must direct 
some attorney to draw up the accusation; in the latter, the accusation must 
be drawn up and sworn to by the person making it. [C. 73, § 219; R., § 
2712; C. '51, § 1622.] 

Proceedings to disbar an attorney are judge, and the persons commencing the dis-
special proceedings in which the provisions barment proceedings could not object to the 
for change of venue in civil actions are ap- action of the court in refusing to make such, 
plicable: State v. Clarke, 46-155. appointment: Byington v. Moore, 70-206. 

It is probable that the court could, in the In proceeding against an attorney for con-
exercise of its inherent authority, require a tempt the accusation should specify the man-
member of the bar to discharge the duty of ner in which the contempt was committed: 
conducting the prosecution of a proceeding if by words, the words used should be set out;, 
for disbarment. But the exercise of such if by acts they should be described: Perry v. 
authority rests in the sound discretion of the State, 3 G. Gr., 550. 

S E C . 326 . Not ice . If the court deem the accusation sufficient to jus
tify further action, it shall cause an order to be entered requir ing t h e 
accused to appear and answer on a day therein fixed, either at the same or 
a subsequent term, and shall cause a copy of the accusation and order to be 
served upon him personally. [C. 73, § 220; R., § 2713; C. '51, § 1623.] 

S E C . 327 . Pleading—trial—evidence preserved. To the accusation 
he may plead or demur, and the issues joined thereon shall, in all cases, be 
tried by the court, all the evidence being reduced to writing, filed and pre
served. [C. 73 , § 221; R , § 2714; C. '51, § 1624.] 

S E C . 328 . P lea of g u i l t y or fai lure to plead—judgment. If t he 
accused plead guilty, or fail to answer, the court shall proceed to render 
such judgment as the case requires. [C. 73 , § 222; R., § 2715; C. '51, § 1625. J 

S E C . 329 . Appeal . In case of a removal or suspension being ordered, 
an appeal therefrom lies to the supreme court, and all the original papers, 
together with a t ranscript of the record, shall thereupon be transferred t o 
the supreme court, to be there considered and finally acted upon. A judg
ment of acquittal by a court of record is final. [C.73, § 223; R., § 2716; 
C ' 5 1 , § 1626.] 

S E C . 330 . Retent ion of money—misdemeanor . An at torney who 
receives the money or property of his client in the course of his profes
sional business, and refuses to pay or deliver it in a reasonable time, after 
demand, is guil ty of a misdemeanor. |C. '73, § 224; R., § 2717; C. '51, g 1627.J 
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SEC. 331. When not guilty. "When the attorney claims to be entitled 
to a lien upon the money or property, he is not liable to the penalties of 
the preceding section until the person demanding the money proffers suffi
cient security for the payment of the amount of the attorney's claim, when 
it is legally ascertained. Nor is he in any case liable as aforesaid, pro
vided he gives sufficient security that he will pay over the whole or any 
portion thereof to the claimant when he is found entitled thereto. [C. '73, 
§§ 225-6; R., §§ 2718-19; C. '51, §§ 1628-9.] 

The bond here provided is only to exempt able him to retain a lien which is discharged 
an attorney from proceedings against him by the bond referred to in \ 322: Ciots t\ 
under this section, and is not designed to en- Ackley, 40-493. 

CHAPTER 11. 

OF JURORS. 

SECTION 332. Competency to act. All qualified electors of the state, 
of good moral character, sound judgment, and in full possession of the senses 
of hearing and seeing, and who can speak, write and read the English 
language, are competent jurors in their respective counties. [26 G. A., ch. 
61, § 1; 25 G. A., ch. 70, § 1; C. 73, § 227; R., § 2720; C.'51, § 1630.] 

Under certain facts, held, that a iuror was The former requirement that jurors be 
incompetent as not being a qualified elector; chosen from the body of the county was 
also held,that an objection to the competency intended to prevent the selection of jurors-
of a juror should be interposed when he is residentoutof the county, and did not require 
sworn, but, if not then known, may be inter- that jurors should be taken from all parts 
posed after verdict: State o. Groóme, 10-308. of the county; therefore, held, that a statute 

As to who are electors, see Const., art. authorizing the holding ot the district court 
II, \ 1. in two places in a county, and providing that 

A judgment rendered upon a verdict by a when held at one of these places the juris-
jury, some members of which are disqualified, diction should be limited to certain town-
is erroneous, but not void; it might be re- ships, and the jurors should be selected from 
versed upon appeal, but it cannot be disre- only these townships, did not interfere with 
garded as a nullity. Foreman v. Hunter, the right of trial oy jury: Trimble v. State, 
59-550. 2 G. Gr., 404. 

SEC. 333. Who exempt. The following persons are exempt from lia
bility to act as jurors: All persons holding office under the laws of the 
United States or this state; all practicing attorneys, physicians, registered 
pharmacists, and clergymen; all acting professors or teachers of any col
lege, school or other institution of learning; and all persons disabled by 
bodily infirmity, or over sixty-five years of age; active members of any fire 
company; and any person who is conscientiously opposed to acting as 
a juror because of his religious faith. [26 G. A., ch. 61, § 2; C. 73, § 228; 
R., §2721; C'51, §1631.] 

The exemption is a personal privilege, for challenge: State v. Adams, 20-486; State 
which may be waived, and is not a ground v. Edycrton, (59 N. W., 260. See \ 3692. 

SEC. 334. Who may be excused—false statements punished. Any 
person may also be excused from serving on a jury when his own interests 
or those of the public will be materially injured by his attendance, or when 
the state of his own health, or the death or sickness of a member of his , 
family, requires his absence from court. Any person who knowingly 
makes any false affidavit, statement or claim, for the purpose of relieving 
himself from serving as a juror, or any person who requests the judges of 
election to return his name as such juror, shall, upon conviction, be pun
ished by fine not exceeding one hundred dollars, or by imprisonment in the 
county jail not more than thirty days, or the court may punish such person 
as for contempt. [26 G. A., ch. 61, § 3; 25 G. A., ch. 70, § 4; C. 73, § 229; 
R., §2722; C.'51, §1632.] 
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That jurors have been excused on their ment issued to compel the attendance of 
own statements, not under oath, is not those so excused: Stute v. Oslrandei; 18-435, 
ground of objection by the defendant in a 448. 
criminal case, and he cannot have an attach-

SEC. 335. Lists to be made annually. There shall annually be made 
lists from which to select persons to serve as grand and petit jurors and 
talesmen for the year commencing on the first day of January following, as 
follows: Seventy-live persons in each county from which to select grand 
jurors, four hundred persons in each county, having twenty thousand 
inhabitants or less, and eight hundred persons in counties having more 
than twenty thousand inhabitants, from which to select petit jurors; one 
hundred and fifty persons in counties having twenty thousand inhabitants 
or less, and three hundred persons in counties having more than twenty 
thousand inhabitants, from which to select talesmen. The talesmen list 
.shall be made from names of persons who reside in the city or town in 
which the district court is held and the township or townships in which such 
city or town is located; but, if according to the last state or national census 
there be less than one thousand inhabitants in the territory from which 
talesmen are required to be drawn, such lists may include residents of 
another township next nearest to the court-house. In counties where court 
is held in more than one place, the persons shall be selected from the 
qualified electors of the separate divisions of the county, giving to each 
division of the county the number of grand and petit jurors and talesmen it 
would be entitled to under this act if it were a separate county. [26 G. A., 
ch. 61, § 4; G 73, § 234; C. 73, § 244; R., § 2738,] 

SEC. 336. Auditor to apportion. On or before the first Monday in 
September in each year, the county auditor shall apportion the number of 
grand and petit jurors to be selected among the several election precincts, 
and the talesmen among the precincts from which the same are to be 
drawn, in each case as nearly as practicable in proportion to the number of 
votes polled in such precincts at the last general election. [26 G. A., ch. 
61, § 5; C.73, § 236; R., § 2725; G'51, § 1635.] 

A substantial compliance with, such provisions held sufficient: State v. Edgerton, 69 
N. W., 280; látate v. Pierce, 58 N. W., 891. 

SEC. 337. Judges of election to return names—if they fail» super
visors supply names. The auditor shall, at the time of f uraishing the 
poll-books to the judges of election, furnish them also a statement of the 
number of persons apportioned to their respective precincts to be returned 
for each of the said jury lists, together with the names of all persons who 
have served as grand or petit jurors since January first preceding, which 
latter names shall be furnished to him by the clerk of the district court. 
The judges shall thereupon make the requisite selection, and return lists of 
names so selected to the auditor with the returns of elections; and in case 
the judges of election shall fail to make and return said lists as herein 
required, the board of supervisors shall, at the meeting held to canvass the 
votes polled in the county, make such lists for the delinquent precincts, and 
the auditor shall file such lists in his office, and cause a copy thereof to be 
recorded in the election book. Such lists shall be composed only o£ per
sons competent and qualified to serve as jurors; and the judges of election 
or boards of supervisors shall omit from said lists the name of any person 
who has served as a grand or petit juror in a court of record since January 
first preceding. And if the name of any such person is returned, the fact 
that he has requested to be so returned, or has served as such juror in a 
court of record during the jury year, as defined in this chapter, shall be a 
ground for challenge for cause. The members of the election board, or the 
board of supervisors, when certifying to such lists, shall state that the lists 
do not contain the name of any person who requested, directly or indirectly, 
that his name appear thereon. If the boundaries of any voting precinct 
•shall be changed, it shall be the duty of the auditor, in making the appor-
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tionment of grand and petit jurors and talesmen, to assign to the new voting 
precincts the total number of grand and petit jurors and talesmen to which 
all the former precincts affected by the change were entitled, giving to each 
new precinct an equal number, as nearly as possible. [26 G. A., ch. 61, § 6; 
C.73, § 238; R., §§ 2727-8; C.'51, §§ 1637-8.] 

A failure to record the names returned record book shows due and proper selection, 
• on the grand jury list does not invalidate the presumption is that such record was the 
proceedings of the grand jury drawn there- result of the list duly made. When the law 
from: State v. Knight, 19-94; State v. Howard, has been substantially complied with, an in-
10-101. dictment should not be set aside for slight 

Where the judges of election and county irregularities in such matters: State v. An-
canvassers each failed to make out and return sáleme, 15-44. 
names of jurors for one election precinct, but It is not required that the records of the 
two names were supplied by the board of board of canvassers shall show that the 
supervisors, which two jurors, however, were selection of jurymen was made for precincts 
not drawn upon the grand jury, held, that from which no returns were sent in: /State v. 
the irregularity did not vitiate an indict- Carney, 20-82. 
ment: State v. Brandt, 41-593. A substantial compliance with the pro-

No formal certificate of the judges to the visions of the law relating to the selection 
lists so returned is necessary, though it of jurymen is all that is required: J bid. 
would be proper. Where the record in the 

SEC. 338. Auditor and clerk prepare ballots. On or before the first 
Monday in December in each year, the county auditor and clerk of the dis
trict court shall prepare from said lists separate ballots, containing the 
names and places of residence of all persons so returned by the judges of 
election or board of supervisors, keeping the names of the several classes 
of jurors separate, and deposit in separate boxes the ballots of the grand 
jurors, petit jurors and talesmen, as returned on said lists, which boxes 
shall be plainly marked, sealed and forthwith deposited with the clerk of 
the district court. In preparing the lists as herein provided, the county 
auditor and clerk shall omit therefrom the names of all persons who have 
served as grand or petit jurors since January first preceding. [26 G. A., ch. 

-61, § 7; 17 G. A., ch. 184; 0.73, § 240; R., § 2730; C.'51, § 1640.] 
As to previous provisions as to persons who have served within a year, see State v. 

Standley, 76-215; Barnes v. Newton, 46-567. 

SEC. 339. Grand jurors—panel of twelve for each year. Twelve 
persons shall be drawn from the grand jury list, and shall constitute the 
panel from which to select grand jurors for one year; but no more than one 
person shall be drawn as grand juror from any civil township, except when 
there are less than twelve civil townships in the county, in which case not 
more than two persons shall be drawn from any one township. No person 
shall be summoned or serve as grand juror for two consecutive years. If 
more persons shall be drawn from any civil township than is hereby 
authorized, or any person is drawn who has served during the preceding 
jury year as grand juror, it is the duty of the officer drawing such grand 
jury to reject all such names so drawn, and to proceed with the drawing 
until the required number of jurors shall be secured. [26 G. A., ch. 61, § 8; 
21 G. A., ch. 42, § 2; C. 73, § 241; R., §§ 2731, 2733; C.'51, §§ 1641, 1643.] 

Under former provisions, held, that the held not directory only but mandatory, and 
return of a larger number of names of per- that a failure to comply with such require-
sons to serve as grand jurors was an irregu- ment might be taken advantage of by motion 
larity only, the extra names having been to set aside the indictment, where the de-
struck off before the grand jury was drawn: fendant had not had an opportunity to chal-
State v. Knight, 19-94. lenge the grand jury: State v. Bussell, 58 N. 

The provision that there should not be W., 915. 
two grand jurors from the same township, 

SEC. 340. Clerk draws seven for each term. The names of twelve 
persons constituting the panel of the grand jury shall, on the second day of 
•each term of court, unless otherwise ordered by the court or judge, be placed 
by the clerk in a box, and, after thoroughly mixing the same, he shall draw 
therefrom seven names; and the persons so drawn shall constitute the grand 
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jury for tha t term. Should any of the persons so drawn be excused or fail 
to at tend on said second day of the court, the clerk shall draw other names 
until the seven grand jurors are secured. [26 G. A., ch. 61, § 9.] 

S E C . 341. P e t i t j u r o r s — n e w p a n e l each. t e r m . Pet i t jurors shall be 
drawn from the pet i t jury lists for each term, but no person shal l be required 
to attend as a peti t juror more than one term in the same year. But th is 
exemption shall not apply to talesmen. [26 G. A., ch. 61, § 10; C. 73, § 239; 
R., § 2729; C. '51, §1639.] 

S E C . 343 . W h e n , h o w , and b y w h o m drawn. At least twenty days 
prior to the first day of each te rm at which a grand or peti t jury is required 
to be selected, the county auditor, clerk of the district court and recorder 
shal l meet at the court-house and proceed to draw the grand and peti t jurors 
as provided herein. The ballots, when placed in the respective boxes from 
which the drawings are to be made, shal l be uniform in size and paper, and 
be so folded as to conceal the names on the ballots, and the boxes shall be 
ar ranged with only an aper ture to insert the hand, and a t the time of the 
drawing the boxes shall be thoroughly shaken in the presence of the officers 
at tending the drawing, and the seal on the aper ture broken in their pres
ence, and one of the said officers shall then, without looking a t the ballots, 
draw one from the appropriate pet i t ju ry or grand jury box, as the case may 
be, and pass it to one of the other officers at tending the drawing, who shal l 
open it, and the name thereon shal l be read aloud by him and taken down ; then 
another bal lot shall be drawn and opened in the same manner until the whole 
number of jurors required shal l be drawn for each class, when the boxes 
shall again be sealed up and returned to the clerk of the district court, who 
shal l immediately issue his precept to the sheriff of the county, command
ing him to summon the persons so drawn to appear at the court-house at the 
time designated in such precept, or, if the court shal l determine tha t ei ther 
the g rand or peti t jurors have been i l legally draAvn, selected or summoned 
the court may set aside the precept under which they were summoned, and 
direct a sufficient number drawn and summoned in the manner above pro
vided. Such drawing may proceed forthwith, and the jurors so drawn be 
required to appear immediately, or at such time as the court may fix. [26 
G. A., ch. 61, § 11; 25 G. A., ch. 70, § 6; 21 G. A., ch. 42, § 2; C. 73 , § 241; R., 
§§ 2731, 2733; C. '51, §§ 1641, 1643.] 

Under prior provisions, held, that a d i reo Grand jury: Provisions as to the draw-
tion that the drawing be by the sheriff was ing of jurors are directory and in a par-
not complied with by a drawing by his dep- ticular case held, that there was sufficient 
uty; State v. Brandt, 41-593; Dutell v. State, compliance with the law to render the draw-
4 G. Gr., 125; also that on failure of the ing legal: State v. DcJBovd, 88-103. 
panel to appear, the requisite number of While the provisions of the law in regard 
grand jurors should be selected from the to the mode of obtaining jurors are directory, 
body of the county: State v. Beste, 91-565. yet the drawing should be in substantial con

formity thereto: State v. Beckey, 79-368. 

S E C . 3 4 3 . Sheriff t o s u m m o n . The sheriff shall immediately obey 
such precepts, and on or before the day for the appearance of said jurors 
must make return thereof, and, on a failure to do so without sufficient cause, 
may be punished for contempt. [26 G. A., ch. 61, § 12; C. 73 , § 242; R., § 
2734; C ' 5 1 , § 1644.] 

Under prior provisions, held, that service of precept might be made by deputy sheriff 
and special bailiffs: Slate v. Arthur, 39-631. 

S E C . 344 . G r a n d j u r o r s s u m m o n e d but once . Except when required 
at a special term, the twelve persons from which the grand jury is to be 
impaneled need not be summoned after the first term, but must appear a t 
each succeeding term during the year without summons, under the same 
penalty as though they had been summoned. [26 G. A., ch. 61, § 13; C. 73 , 
§ 243; R., § 2736; C. '51, § 1646.] 

See Síaíe v. Braskamp, 87-588, decided for 1884 were held competent to return an in-
under prior provisions. dictment after January 1, 1885, but during 

Where a term of the district court began the same term: State v. Winebrenner, 67-230. 
on December 8,1884, grand jurors empaneled 
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SEC. 346. When to appear—excuses—contempt. Unless the court 
or judge otherwise orders, jurors shall be summoned to appear at each 
place where court is to be held at ten o'clock a. m. of the second day of the 
term, at which time they shall be called, and all excuses shall be heard 
and determined by the court, but the impaneling of the grand or petit 
juries may be postponed to a subsequent day by order of the court or 
judge. If any person summoned fail to appear without sending a 
sufficient excuse, the court may issue an order requiring him to appear and 
show cause why he should not be punished for contempt, and unless he 
render a sufficient excuse for such failure he may be punished for contempt. 
[26 G. A.,ch. 61, § 14; C.73, § 230; R , § 2735; C.'51, § 1645.] 

This provision as to summoning jurors is summoned to appear, and during the same 
not applicable to grand jurors at a subse- year: Stale v. Standley, 76-215. And see §344. 
quent term to that at which they are first 

SEC. 346. Number of jurors to be drawn. The grand jury shall be 
composed of seven members. The petit jurors, in counties containing a 
"population of less than fifteen thousand, shall be fifteen in number, unless 
the court or judge otherwise orders. In counties having fifteen thousand 
or over, the number shall be twenty-four, unless the court or judge other
wise orders. When a single county constitutes a district, the court may 
increase the number, not to exceed seventy-two. [26 G. A., ch. 61, § 15; 21 
<G. A., ch. 128, § 2; 21 G. A., ch. 42, § 1; C. 73, § 231; R., § 2732; C. '51, § 1642.] 

The statute (21 G. A., ch. 42) passed in The population of a county, for the pur-
•pursuance of an amendment to the constitu- pose of ascertaining the number of jurors to 
tion (see art. V, $ 15), reducing the number be chosen, is to be determined from the last 
•of grand jurors, was not unconstitutional preceding census the results of which can 
Jor lack of uniformity and though by its be ascertained and judicial notice is to be 
terms it was not to affect juries empaneled taken of what the population is according to 
prior to January 1, 1887, yet it applied to such census: State v. Bruskamp, 87-588. 
juries empaneled after that date although The fact that the population of the county 
the venires for such juries had been issued at the time the grand jury was empaneled 
.and served prior to that date: State v. Stand- by a census already taken appeared to be 
ley, 70-215. slightly in excess of 16,000 so that a grand 

The provision that when the grand jury jury of seven should have been empaneled, 
-consists of five members an indictment may whereas the grand jury consisted of only 
be found upon the concurrence of four jurors five, held, that such error did not deprive 
Is not in conflict with the constitution, on the court of jurisdiction under the indict-
the ground that it authorizes an indictment ment and such defect could not be taken 
to be found by less than the smallest num- advantage of after judgment on a plea of 
ber of which the grand jury can be com- guilty: State v. Belvel, 89-405. 
posed: State v. Salts, 77-193. 

SEC. 347. Others drawn when necessary. Should the number of 
petit jurors summoned fail to appear, or be excused as provided in this 
chapter, the requisite number shall be drawn in the same manner as the 
original panel, and the persons so drawn shall be forthwith summoned to 
appear and serve as jurors during the term. Persons so drawn shall have 
the right to present excuses as provided for the original panel. The court 
o r judge thereof, either before or during the term, may order as many addi
tional jurors drawn for the term, or for the trial of any particular case, as 
may be deemed necessary, which drawing shall be in the same manner as 
for the original and regular panel, so far as applicable. [26 G. A., ch. 61, 
§ 16; C.73, § 232; E., § 2737; C'51, § 1647.] 

Under a similar section of Code of '73, that it was not applicable to a criminal case 
Âeld, that the provision for a second drawing where the panel had been exhausted by chal-
was directory only and a failure to comply lenges: State v. Ryan, 70-154. 
"with it was not a ground of challenge to the As to prior provisions for filling the panel, 
panel: Buford v. McGctchie, 60-298; nor of see Stale v. Pierce, 8-231; State v. Arthur, 39 
reversal: Brentner v. Chicago, M. <& St. P. -631; Emerick v. Sloan, 18-139; Síceíe v. Hart, 
R. Co., 68-530; Stale v. Rockwell, 82-429; also 67-142. 

SEC. 348. Court controls number. If in the judgment of the court 
the business of the term does not require the attendance of all the petit 
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jurors, such number as the court deems proper may be discharged. Should 
it afterwards appear that a jury is required, the court may direct them to 
be resummoned. [26 G. A., ch. 61, § 17; C. 73, § 233.] 

Where the court discharged all but eight- tional jurors to be summoned from the by-
een of the jury, and afterwards a larger standers, held, that the proceeding was not 
number becoming necessary caused addi- erroneous: State v. McCahill, 72-111. 

SEC. 349. Talesmen—when and how drawn—waiver. If, upon the 
trial of any cause, the court shall determine that it is probable talesmen 
will be needed to complete the jury, or if the regular panel has been 
exhausted, the clerk shall, in the presence of the court, draw such number 
of names as the court may order from the talesmen box to complete the 
jury. In drawing such names, the clei*k, when the court directs, shall 
reject those known to be unable to serve or absent from the territory from 
which drawn, and proceed until the required number is secured. The per
sons whose names are so drawn, or as many thereof as may be found within 
the territory from which talesmen are selected, shall be immediately sum
moned by the sheriff to appear forthwith, and the jury shall be completed 
from the persons so summoned and appearing. The names of jurors so 
drawn, and who serve, shall be placed in a safe receptacle from time to 
time, until all the ballots are drawn from the talesmen's box, when such 
ballots shall be returned to the said box, to be drawn in like manner as 
before. When the parties to the cause, by agreement entered of record, 
waive the drawing of talesmen as above provided, the court may direct the 
sheriff to summon such talesmen from the body of the county. [26 G. A., 
ch. 61, § 18; 25 G. A., ch. 70, § 7.] 

SEC. 350. Disposition of ballots drawn. All ballots drawn, when 
the persons do not appear or do not serve (except when permanent disabil
ity is shown), shall be returned to the respective boxes from which drawn, 
but the ballots of the petit jurors, except talesmen, so drawn, who appear 
and serve for any term, shall be destroyed. [26 G. A., ch. 61, § 19; 25 G. 
A., ch. 70, § 7.] 

SEC. 351. Special venire in lieu of talesmen. When a city or town 
is a party to a suit, the talesmen shall not be drawn therefrom, but in such 
cases the court shall order a special venire, or may order the talesmen 
drawn from the petit jury box. [26 G. A., ch. 61, § 20.] 

SEC. 352. Failure of officer—misdemeanor. Any officer whose duty-
it is to perform any of the services in this chapter mentioned, who shall 
intentionally fail to perform them as required by law, or who shall act cor
ruptly in the discharge of such duties or any of them, shall be deemed 
guilty of a misdemeanor, and on conviction thereof shall be imprisoned not 
less than six monthss nor more than one year. [26 G. A., ch. 61, g 21; 25 
G. A., ch. 70, § 9.] 

SEC. 353. Compensation of jurors—how secured. At the close of 
each term of the district court, the clerk shall make out a certificate to 
each juror of the amount to which he is entitled for his services, and, on 
the presentation of such certificate, the county auditor shall issue to each 
juror a warrant for said amount on the county treasury, without the same 
being audited by the board of supervisors. [26 G. A., ch. 61, § 22; 15 G. 
A., ch. 16; C. '73, § 245; R., § 2739; 0. '51, § 1649.] 

SEC. 354. Fees of jurors. Jurors shall receive the following fees: 
1. For each day's service or attendance in courts of record, two dollars, 

and for each mile traveled from his residence to the place of trial, the sum 
of ten cents; 

2. For each day's service before a justice of the peace, one dollar. 
3. No mileage shall be allowed talesmen or jurors before justices. 

Immediately after the adjournment of each term of a court of record, the 
clerk thereof shall certify to the county auditor a list of the jurors, with 
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the number of days ' attendance to which each one is entitled. [C. 73, § 
3811; R., § 4154; C 5 1 , § 2545.] 

Where a case before a justice of the peace The clerk is not entitled to any fees for 
is commenced in one week and extends into drawing the certificates for jurors' fees: Pah 
the next, Sunday should not be computed in Alto County v. Burlingame, 71-201. 
the number of days of service: Anson o. 
Diovjht, 18-241. 

CHAPTER 12. 

OF SECURITIES AND INVESTMENTS. 

SECTION 355. Security to be by bond. Whenever security is required 
to be given by law or by order or judgment of a court, and no particular 
mode is prescribed, it shall be by bond. [0.73, § 246; R., § 4113; C'51, §• 
2505.] 

SEC. 366. To "whom payable. Such security, when not otherwise 
directed, may, if for the benefit of individuals, be given to the party 
intended to be secured thereby; if in relation to the public matters concern
ing the inhabitants of one county or part of a county, it may be made pay
able to the county; if concerning the inhabitants of more than one county, 
it may be made payable to the state, but a mere mistake in these respects, 
will not vitiate the security. [C. 73, § 247; R., § 4114; C. '51, § 2506.] 

The giving of a bond to the ''people of The fact that a bond which should be exe-
Woodbury county," instead of to the county, cuted to a county is executed to parties who 
held not such a mistake as to vitiate the se- are in fact intended to be secured will not 
curity: Charles v. Haskins, 11-329. render it void: Carnegie v. Hulbert, 70 Fed., 
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SEC. 357. Defects rectified. No defective bond or other security or 
affidavit in any case shall prejudice the party giving or making it, pro
vided it be so rectified, within a reasonable time after the defect is dis
covered, as not to cause essential injury to the other party. [C. 73, § 248; 
R., § 4119; C.'51, §2511.] 

So Jield in case of appeal bond on appeal Section applied: Clarke v. Biddle, 70 N. 
from the county court: Mitchell v. Qoff, 18- W., 207. 
424; and held applicable to a bond on appeal As to amendment in cases of bond or affi-
from a justice of the peace: Brock v. Manalt, davit for attachment, see notes to \ 3933. 
1-128. 

SEC. 358. Qualifications of sureties. The surety in every bond pro
vided for or authorized by law must be a resident of this state, and worth 
double the sum to be secured beyond the amount of his debts, and have 
property liable to execution in this state equal to the sum to be secured, 
except as otherwise provided by law. Where there are two or more sure
ties in the same bond, they must in the aggregate have the qualification 
prescribed in this section. [C.73, § 249; R., § 4126.] 

The corresponding section of the Code of The surety will not be heard to say that 
'73 was said to be applicable only to bonds he does not possess the statutory qualiñca-
authorized by that Code and not those pro- tions: Ibid. 
vided for by subsequent statutes: Carnegie ». That an attorney should not bo received 
Hulbert, 70 Fed., 209. as surety, see \ 3851. 

SEC. 359. Affidavit of sureties—effect of—guarantee companies 
as sureties. The officer whose duty it is to take a surety in any bond pro
vided for or authorized by law shall require the person offered as surety to 
make affidavit of his qualification, which affidavit may be made before such 
officer, or other officer authorized to administer oaths. The taking of such 
an affidavit shall not exempt the officer from any liability to which he might 
otherwise be subject for taking insufficient security. Any company 
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engaged in the business of becoming surety upon bonds shall file, with the 
clerk of any county in which it shall do business, a certificate from the 
state auditor that it has complied with the law and is authorized to do busi
ness in this state; and, should said authority be withdrawn at any time, the 
state auditor shall at once notify the clerk of each district court to that 
effect. The clerk shall keep a book, properly indexed, in which shall be 
recorded all such certificates and revocations. [C. 73, § 250; R., § 4125.] 

Negligence in approving bond: The 
clerk of the courts is liable for injury result
ing from his negligence in approving the 
sureties on a bond required to be approved 
by him, if the party injured is without fault. 
But it will be otherwise if there is also neg
ligence on the part of complainant: Parks v. 
Davis, 16-20. 

The clerk may be liable for taking insuf
ficient surety on a stay bond, and taking the 

-affidavit of the surety as to his qualification 
•does not exempt the officer approving the 
bond from liability in accepting insufficient 
.security: Hubbard v. Switzcr, 47 681. 

The action of an officer approving and ac-
-cepting a bond may be either judicial or 
ministerial, depending upon the particular 
thing he is required to do; and held, that the 

-action of a clerk in accepting and approving 
-a stay bond after expiration of the time lim
ited by statute was judicial: Maynes v. 
JBrockwo.y, 55-457. 

An action for damages for negligence of 
.an officer in approving a stay bond does not 
accrue until the expiration of the stay: Steel 
v. Bryant, 4&-116; Moore v. McKinley 60-367. 

Where a clerk approved a stay bond 
upon a certificate of the clerk of another 
•county as to the sufficiency of the surety, and 
indorsed a statement on the back of the bond 
that the surety thereon was responsible, and 
it afterwards appeared that the bond had 
not been, in fact, signed by the surety whose 
name appeared thereto, lield, that the certifi-

•cate being as to the responsibility of the 
•surety and not as to the genuineness of his 
.signature, the clerk making such certificate 

SEC. 360. When guarantee company may be accepted as surety. 
Whenever any person who now or hereafter may be required or permitted 
to give a bond applies for the approval thereof, any officer or body who is 
now or shall hereafter be required to approve the sufficiency of such bond 
¡shall accept and approve the same, whenever its conditions are guaranteed 
by a company or corporation duly organized or incorporated under the laws 
of this state, or authorized to do business therein, and to guarantee the 
.fidelity of persons holding positions of public or private trust, or secure 
any bond above referred to, and which company shall have the certificate 
.of the auditor of state authorizing it to do business therein, as provided in 
chapter four of title nine of this code. The certificate of the auditor of 
state, to the effect that such company has complied with the requirements 
•of said chapter and title and is authorized to do business in this state, shall 
be sufficient evidence to authorize the officer or body having the approval 
of such bond to accept and approve the same, but no such security shall be 
accepted on any bond for an amount in excess of ten per cent, of the paid 
up cash capital of such company or corporation; but nothing herein con
tained shall apply to bonds in criminal cases. [21 G. A., ch. 157, §§ 1, 5.] 

SEC. 361. Release from liability—same as private persons. Such 
company or corporation may be released from its liability as such surety 
<.on any bond on the same terms and conditions, and in the same manner, as 

was not liable for loss occasioned by reason 
of the acceptance of the same: Brinqolf v. 
JBxirt, 44-184. 

The fact that the clerk makes inquiry of 
the surety as to the value of his property, 
and is informed that it is sufficient, does not 
relieve him from liability in approving a 
a bond, nor will he be relieved by the fact 
that he assured the party complaining that 
he would disregard the bond and issue exe
cution upon evidence showing its sufficiency, 
and the further fact that no motion for addi
tional security was made in court by such 
party, and refused: Haver lu v. McClelland, 
57-182. 

The clerk will be liable for negligence of 
his deputy in approving a bond with insuffi
cient security, and will have an action over 
against such deputy on his bond for the dam
ages. The fact that the principal has pre
viously accepted the same surety on other 
bonds will not relieve the deputy from lia
bility: Moore v. McKinley, 60-367. 

The members of the board of supervisors 
are not liable for damages resulting from 
the approval of an insufficient bond, when 
their action results from an honest mistake 
or error of judgment, whether of law or 
fact; but they are personally liable for neg
lect, carelessness and official misconduct in 
such matters: Wusson v. Mitchell, 18-143. 

Under a statute requiring a bond to be 
approved by certain officers, it was held that 
in a suit thereon it was unnecessary to aver 
and prove such approval in the first instance: 
State v. Fredericks, 8-553. 



809 
Tit. Ill, Cb. 12. SECURITIES AND INVESTMENTS. §§ 362-868 

is by law prescribed for the release of na tura l persons as such sureties; i t 
being the intent of this chapter to enable companies created, incorporated 
or chartered for such purposes to become surety on bonds required by law, 
subject to all the r ights and liabilities of natural persons. [21 G. A., ch. 
157, § 2.] 

S E C . 362 . Suit on bond of guarantee company—not ice . Whenever 
suit is required to be brought on any bond given by such company, service 
shal l be had upon any agent of such company in this state, and if there is 
no agent in the state, then service may be had by serving the auditor of 
s tate fifteen days before the term of court in which the suit is sought to be 
brought, and it shall be the duty of the auditor of state, upon service being 
made upon him, to immediately mail a copy of such notice to such company 
at their principal place of business, and any notice so served shall be deemed 
to be good and sufficient service on any such company. [21 G. A., ch. 
157, § 3.] 

S E C . 363 . Es toppe l—stockho lders l iable. Any company which shal l 
execute any bond as surety under the provisions of this chapter shal l be 
estopped, in any proceeding to enforce the liability which it shal l have 
assumed to incur, to deny its corporate power to execute such instrument 
or assume such liability; and the private proper ty of the stockholders shal l 
be liable for the debts of the corporation to the full amount of the capital 
stock held by such stockholders. [21 G. A., ch. 157, § 4.] 

S E C . 364 . Inves tments—in -what to be made. Where investments 
of money are directed to be made, and no mode of investment is pointed out 
by 'statute, they must be made in the stocks or bonds of this state, or of 
those of the United States, or upon bond or mortgage of real p roper ty of 
the clear unencumbered value of at least twice the investment. [C. 73 , § 
251; R., §4115; C.'51, §2507.] 

S E C . 365 . Secur i ty not to be changed w i t h o u t order. When such 
investment is made by order of any court, the security taken shal l in no 
case be discharged, impaired or transferred without an order of the court to 
tha t effect, entered on the minutes thereof. [C.'73, § 252; R., § 4116; C. 
'51, § 2508.] 

S E C . 366. D u t y of inves tor under order. The clerk or other person 
appointed in such cases to make the investment must receive all moneys as 
they become due thereon, and apply or reinvest the same under the direc
tion of the court, unless the court appoints some other person to do such 
acts. [C. '73, § 253; R., § 4117; 0. '51, § 2509.] 

S E C . 367 . Must account annual ly . Once in each year, and of tener if 
required by the court, the person so appointed must, on oath, render to the 
court an account in writ ing of all moneys so received by him, and of t he 
application thereof. [C. '73 § 254; R., § 4118; C. '51, § 2510.] 

S E C . 368. W h e n court m a y order m o n e y or proper ty depos i ted . 
When it is admitted by the pleadings, or shown by the examination of a 
party, that he has in his possession, or under his control, any money or 
property capable of delivery, which is in any degree the subject of litiga
tion, and which is held by him as trustee for another par ty , the court, or 
judge thereof, may order the same to be deposited in the office of the clerk, 
or delivered to such party, with or without security, subject to the further 
direction of the court; or may order such money to be deposited in a bank, 
with the consent of the part ies in interest, to the credit of the court in 
which the action is pending, and the same shal l be paid out by such bank 
only upon the check of the clerk, annexed to a certified copy of the order 
of the court directing such payment. [C. '73, § 255; R., § 3416.] 

Where property is by a court ordered to by funds belonging to the ward's estate, i t 
be sold in the satisfaction of a claim, as is proper to order that the money realized 
against a guardian who is the owner of such from such sale be paid to the clerk: Heed v. 
property, that it was wrongfully purchased Lane, 65 N. W., 380. 

14 
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SEC. 369. When order disobeyed. Whenever a court, or judge in 
the exercise of its or his authority, has ordered the deposit or delivery of 
money or other property, and the order is disobeyed, such court or judge, 
besides punishing the disobedience, may make an order requiring the 
sheriff to take the money or property, and deposit or deliver it in conform
ity with the directions of the court or judge, and in such cases he has the 
same power as when acting under an order for the delivery of personal 
property. [0.78, §§ 256-7; R., §§ 3417-18.] 

SEC. 370. Administrator, trustee, etc., may deposit with clerk 
—effect. Whenever any administrator, guardian, trustee or referee shall 
desire to make his final report, and shall then have in his possession or under 
his control any funds, moneys or securities due, or to become due, to any 
heir, legatee, devisee or other person, the payment of which might then be 
made to such heir, legatee, devisee or other person, if living or present 
within the county where such appointment as administrator, guardian, trus
tee or referee was made, such funds, moneys or securities may be deposited 
with the clerk of the district court of the county wherein such appointment 
was made, and, if he shall otherwise discharge all the duties imposed upon 
him by such appointment, he may take the receipt of the clerk of the dis
trict court for such funds, moneys or securities so deposited, which receipt 
shall specifically set forth from whom said funds, moneys or securities were 
derived, the amount thereof, and the name of the person to whom due or to 
become due, if known. Thereupon said administrator, guardian, trustee or 
referee may file such receipt with his final report, and, if it shall be made 
to appear to the satisfaction of the court that he has in all other respects 
complied with the law governing his appointment and duties, the court 
may approve such final report and enter his discharge; but notice of such 
contemplated deposit, and of final report, shall be given for the same time 
and in the same manner as is now required in cases of final report by admin
istrators. [22 G. A., ch. 41, § 1.] 

SEC. 371. Duty of clerk in such cases. The clerk of the district 
court with whom any deposit of funds, moneys or securities shall be made, 
as provided in the preceding section, shall enter in a book, to be provided 
and kept for that purpose, the amount of such deposit, the character thereof, 
the date of its deposit, from whom received, from what source derived, to 
whom due or to become due, if known. He, shall be liable upon his bond 
for all funds, moneys or securities which may be deposited with him under 
the provisions of this chapter. If the funds, moneys or securities so depos
ited with the clerk shall not be paid to the person or persons to whom the 
same is due, or to become due, within one year from the date of its deposit, 
the clerk shall then deposit such funds, moneys or securities with the county 
treasurer for the use of the county wherein such appointment was made,, 
taking the treasurer's receipt therefor, countersigned by the county auditor, 
who shall thereupon charge upon the books of his office and against the 
treasurer the amount named in such receipts. [Same, § 2.] 

SEC. 372. Duty of treasurer. Whenever any funds, moneys or secur
ities shall be deposited with the county treasurer, as provided in this chap
ter, he shall enter in a book, provided and kept for that purpose, the date of 
such deposit, the amount thereof, from whom received, the source from 
which derived, and the name of the person to whom the same is due or to 
become due, if known. Whenever the claimant therefor, upon proper 
application made to the district court, shall satisfactorily show to such court 
that he is the rightful owner of said funds, moneys or securities and entitled 
thereto, the court, by order entered of record, shall direct the county 
auditor to issue a warrant on the county treasurer for said money, funds or 
securities, and, upon such order, the said treasurer shall pay to the person 
named in such order the funds, moneys or securities to which the claimant, 
shall have shown himself entitled. [Same, § 3.] 
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CHAPTER 13. 

OF NOTARIES PUBLIC. 

SECTION 373. Appointment—commissions expire—notice. The 
governor may appoint and commission one or more notaries public in each 
county, and may at any time revoke such appointment. The commissions 
of all notaries public heretofore or hereafter issued prior to the fourth day 
of July, A. D. 1900, shall expire on that day, and commissions subsequently 
issued shall be for no longer period than three years, and all such commis
sions shall expire on the fourth day of July in the same year. The secre
tary of state shall, on or before the first day of June, A. D. 1900, and every 
three years thereafter, notify each notary when his commission will expire. 
[0.78, § 258; R., § 195; C.'51, § 78.] 

A notary public is a public officer, and fled as required by law: Keener/ v. Leas, 14-
the acts of one who is such de facto, though 464. 
not de jure, cannot be collaterally assailed; A court will take judicial notice of the 
therefore, held, that a deposition taken by a official character of a notary public, and of 
de facto notary could not be suppressed on the county for which he is appointed: Row-
the ground that such notary had not quali- land v. Brown, 75-679. 

SEC. 374. Conditions. Before any such commission is delivered to 
the person appointed, he shall: 

1. Procure a seal, on which shall be engraved the words, "Notarial 
Seal" and "Iowa," with his surname at length, and at least the initials of 
his christian name; 

2. Execute a bond to the state of Iowa in the sum of five hundred dol
lars, conditioned for the true and faithful execution of the duties of his 
office, which bond shall be approved by the clerk of the district court of 
the proper county; 

3. Write on said bond, or a paper attached thereto, his signature, and 
place thereon a distinct impression of his official seal; 

4. File such bond with attached papers, if any, in the office of the sec
retary of state; 

5. Remit to such secretary the fee required by law. 
When the secretary of state is satisfied that the foregoing particulars 

have been fully complied with, he shall deliver the commission to the per
son appointed. [C. '73, § 259; R., §§ 197, 200, 207-9; C. '51, §§ 80, 83.] 

An official certificate of the notary is not same as those of this state until the contrary 
receivable in evidence without his seal at- is shown: Hewitt v. Morgan, 88-468. 
tached, but the seal may be attached sub- An affidavit showing the county by the 
sequently to the, date of signing the certifi- usual venue, and to which the notary affixed 
cate: Sindskoff v. Malone, 9-540. his signature with his official designation, 

Although the statute does not in terms and to which his seal was affixed showing 
prescribe that the acts of the notary shall the city of his residence, held to sufficiently 
be authenticated by his seal, there could show that the person purporting to adminis-
have been no other purpose in requiring ter the oath as a notary public was a notary 
him to procure a seal; and held, that a wafer and had authority to act: Mackie v. Central 
with the name, etc., of the notary written Ü. of Iowa, 54-540. 
thereon was not a sufficient authentication; An affidavit will be presumed to have 
and that the genuineness of his signature been sworn to within the jurisdiction of the 
could not be shown by the certificate of the notary taking it, although the caption is en-
clerk of the court. ¡Stephens v. Williams, 46- titled as of another county: Goodnow v. 

. 540; and see notes to § 384. Litchfield, 67-691. 
The acts of the notary should be authen- Where an affidavit is headed with the 

ticated both by his seal and his signature: name of the state and county, and the no-
Tunis v. Withrow, 10-305; Chase v. Street, 10- tary's signature is authenticated with a seal, 
593, Pitts v. Seavey, 88-336. such signature is sufficient if it contains his 

An affidavit before a notary, not attested name with the addition "Notary Public," 
by his seal, lacks an essential requisite: Sly- without stating the state or county for which 
field v. Healy, 32 Fed., 2. he is notary: Stone v. Miller, 60-243. 

The laws of another state with reference The court will take judicial notice of the 
to notary's seal will be presumed to be the seal of a notary public, attached to the jurat 



212 
§§ 375-382 NOTARIES PUBLIC. Tit. I l l , Ch. 13. 

of an affidavit, and knowing from the seal must be that in which the certificate pur-
used as required by the state statute that he ports to have been taken, the name of the 
is notary for the state of Iowa, the court county being deemed a part of the official 
will take judicial notice of the county in signature of the notary. The fact that the 
which he is authorized to act as notary: name of the county appears on the seal is 
Stoddard v. Sloan, 65-680. not sufficient, that not being a matter re-

But the signature of a certificate of quired to be shown by the seal: Willard v. 
acknowledgment must show the county for Cramer, 36-22; Greenwood v. Jenswold, 69-53. 
which the notary was appointed, which 

S E C . 375 . Certificate filed "with, c lerk. When the secretary of s ta te 
delivers the commission to the person appointed, he shall make a certificate 
of such appointment, and forward the same to the clerk of the district 
court of the proper county, who shall file and preserve the same in his 
office, and it shall be deemed sufficient evidence to enable such clerk to cer
tify tha t the person so commissioned is a notary public during the time 
such commission is in force. [22 G. A., ch. 100; C. 73, § 260.] 

S E C . 376 . Revocation—notice . Should the commission of any per
son appointed notary public be revoked by the governor, the secretary of 
s tate shal l immediately notify such person and the clerk of the district 
court of the proper county, through the mail. [C. 73, § 261.] 

S E C . 377 . P o w e r s . Each notary is invested with the powers and shal l 
perform the duties which pertain to that office by the custom and law of 
merchants. [C.73, § 262; R., § 196; C. '51, § 79.] 

Acts of notary, how authenticated, see notes to \ 374. 

S E C . 378 . Record to be kept. Every notary public is required to keep 
a t rue record of all notices given or sent by him, with the time and manner 
in which the same were given or sent, and the names of all the part ies to 
•whom the same were given or sent, with a copy of the instrument in relat ion 
to which the notice is served, and of the notice itself. [C. 73, § 263.] 

S E C . 379 . Record filed w i t h clerk. On the death, resignation or 
removal from office of any notary, his records, with all his official papers , 
shall, within three months therefrom, be deposited in the office of the clerk 
of t he district court in the county for which such notary shall have been 
appointed; and if any notary, on his resignation or removal, neglects for 
three months so to deposit them, he shall be held guil ty of a misdemeanor 
and be punished accordingly, and be liable in an action to any person injured 
by such neglect; and if an executor or administrator of a deceased notary 
wilfully neglects, for three months after his acceptance of that appoint
ment, to deposit the records and papers of a deceased notary which came 
into his hands in said c lerk ' s office, he shal l be held guil ty of a misde
meanor, and punished accordingly. [C. 73 , § 264.] 

S E C . 380 . Change of residence. If a notary remove his residence 
from the county for which he was appointed, such removal shall be taken 
as a resignation. [C. 73 , § 265; R , § 203; C. '51, § 86.] 

S E C . 381. D u t y of c lerk as to records. Each clerk aforesaid shal l 
receive and safely keep all such records and papers of the notary in the 
cases above named, and shal l give attested copies of them, under the seal of 
his court, for which he may demand such fees as by law may be allowed to 
the notaries, and such copies shall have the same effect as if certified by the 
notary. [C. 73 , § 266; R., § 294; C. '51, § 87.] 

S E C . 3 8 2 . Notar ies fees. Notaries public shall be entitled to charge 
and receive the following fees: 

1. For every protest of a bill or note, seventy-five cents; 
2. For registering any protest, fifty cents; 
3. F O P being present at a demand, tender or deposit, and noting the 

same, fifty cents; 
4. Fo r administering an oath, five cents; 
5. Fo r certifying to the same under his official seal, twenty-five cents; 
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6. For certificate under seal, twenty-five cents; 
7. For other services, the same fees as are allowed justices of the peace 

for similar services. [C. 73, § 3801; R., § 4151; C. '51, § 2542.] 

CHAPTER 14. 

OF COMMISSIONERS IN OTHER STATES. 

SECTION 383. Appointment—tenure—powers. The governor may 
appoint and commission, in each of the United States and territories, one or 
more commissioners, to continue in office for the term of three years from 
the date of commission, unless such appointment shall be sooner revoked 
by the governor. Such commissioners, when qualified as hereinafter pro
vided, shall be empowered to administer oaths, take depositions and affi
davits to be used in the courts of this state, and to take acknowledgments 
or proof of deeds and other instruments to be recorded and used in this 
state. [C. 73, § 267.] 

SEC. 384. Seal. Each commissioner exercising the authority conferred 
upon him by this chapter shall have an official seal, on which shall be 
engraved the words, ' ' Commissioner for Iowa ' ' with his surname at length, 
and at least the initials of his christian name; also the name of the state in 
which he has been commissioned to act, which seal must be so engraved as 
to make a clear impression on wax, wafer or paper. [C. 73, § 268.] 

The certificate of such, commissioner held pressed upon the paper as here contemplated: 
not to be sufficiently authenticated by his Gage v. Dubuque & P. B. Co., 11-310, and see 
seal, when the word "Iowa" was written in notes to $374. 
the body of the seal instead of being im-

SEC. 385. Seal and signature as evidence. A signature and impres
sion of such seal of any commissioner qualified as herein provided, and 
corresponding with that on file in the office of the secretary of state, shall 
be entitled to the same credit as evidence in the courts and public offices of 
this state as the signature and seal of a clerk of the district court or notary 
public of this state. [C. 73, § 269.] 

SEC. 386. Fees. Such commissioner is authorized to demand for his 
services the same fees as may be allowed for similar services by the laws 
of the state in which he is to exercise his office. [C. 73, § 270.] 

This rule as to fees of commissioners does not apply to other officers taking depositions 
in other states: McNider v. Sinine, 84-745. 

SEC. 387. Oaths, etc., as evidence. Oaths administered by any such 
commissioner, affidavits and depositions taken by him, and acknowledg
ments, as aforesaid, certified by him over his official signature and seal, are 
made as effectual in law, to all intents and purposes, as if done and certi
fied by a clerk of the district court or justice of the peace of this state. 
[C. 73, § 271.] 

As to the requisites of the seal, see § 384, and notes. 

SEC. 388. Conditions required. Before such commissioner can per
form any of the duties of his office, he is required to take and subscribe an 
oath that he will support the constitution of the United States and the con
stitution of the state of Iowa, and that he will faithfully perform the duties 
of such office; which oath shall be taken and subscribed before some judge 
or clerk of a court of record in the state in which the commissioner is to 
exercise his appointment, and certified under the hand of the person taking 
it and the seal of his court, or before a duly authorized commissioner for 
Iowa, resident in said state; which certificate shall be filed in the office of 
the secretary of state of this state, and on which shall be the official signa-



214 
389-393 ADMINISTRATION OF OATHS. Tit. I l l , Ch. 15. 

ture and clear impression of the official seal of such commissioner. [C. 73, 
§ 272.] 

SEC. 389. Authority to be certified. The secretary of state, upon 
the reception of the certificate as provided in the last preceding section, 
shall examine the same, and, if this chapter has been strictly complied 
with, it shall be his duty to forward to said commissioner a certificate, 
properly attested, that he has been duly commissioned as a commissioner 
for Iowa, and that he is duly qualified as required by the laws of Iowa 
authorizing the appointment of commissioners in other states; and it shall 
be the further duty of the secretary of state to forward a duplicate of said 
certificate to the secretary of the state in which said commissioner may 
have been appointed. [C. 73, § 273.] 

SEC. 390. List to be published. The secretary of state shall cause 
to be published with the session laws of each general assembly a full and 
complete list of all commissioners for Iowa who are duly qualified, and 
whose commissions do not expire on or before the fourth day of July of the 
year in which such publication is made, which list shall give the post-office 
address, date of qualification, and date of expiration of the commission, of 
each commissioner. [C. 73, §274.] 

SEC. 391. Commissioners of other states—authority of. Commis
sioners of the like nature appointed in this state, under the authority of 
any other of the United States or territories, are hereby invested with the 
authority of a justice of the peace to issue subpoenas, requiring the attend
ance of witnesses before them to give their testimony by deposition or affi
davit, in any matter in which such deposition or affidavit may be taken by 
the law of such other state, and they are also authorized to administer oaths 
in any matter in relation to which they are required or permitted by such 
law of the other states; and false swearing in such cases is hereby made 
subject to the penal laws of this state relating to perjury; but such commis
sioner shall cause to be filed in the office of the secretary of state a cer
tificate of the secretary of the state or territory for which he claims to act, 
that he is properly appointed and qualified, as required by the laws of said 
state, and has in his possession a certificate that this section has been com
plied with. [C. 73, §275.] 

SEC. 393. Records of appointments. The secretary of state shall 
keep in his office a complete record of all appointments made by the gov
ernor pursuant to the provisions of this chapter. [C. 73, § 276.] 

CHAPTER 15. 

OF THE ADMINISTRATION OF OATHS. 

SECTION 393. Who may administer. Judges of the supreme, district, 
superior and police courts; clerks of said courts and their deputies; county 
auditors and their deputies; justices of the peace and notaries public within 
the county of their residence; sheriffs and their deputies, in cases where 
ûhey are authorized by law to select commissioners or appraisers, or to 
impanel jurors for the view or appraisement of property, or are directed as 
an official duty to have property appraised, or take the answers of gar
nishees; the governor, secretary of state, auditor and treasurer of state, in any 
matter pertaining to the business of their respective offices, or that may 
come before them for consideration and action as members of the executive 
council; the mayor and clerk of cities and towns; judges and clerks of elec-^ 
tion; township clerks; the chairman of the board of supervisors; the surveyor 
or coroner in any county, in relation to any duty imposed upon either of 
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them where the administration of an oath may be required; members of all 
boards of any state institutions, of all commissions, boards or bodies created 
by law, and all persons, referees or appraisers appointed by authority of 
law, who have any duty to perform by virtue of their office or appointment 
requiring the administration of oaths, are authorized to administer oaths and 
take affirmations. Notaries public may perform such services in any adjoin
ing county in which they have filed with the clerk of the district court a certi
fied copy of the certificate of their appointment. [25 G. A., ch. 52; 16 G. A., 
ch. 110; C. 73, §§ 277-8, 396; II., §§ 201, 449, 1843-4, 2684, 3201; C. '51, §§ 226, 
979, 980, 1594, 1865.] 

The court, that is, the judge while holding court, is authorized to administer an oath: 
State «. Cay wood, 65 N. W., 385. 

As to acknowledgments, see \ 2942. 
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TITLE IV. 
OF COUNTY AND TOWNSHIP GOVERNMENT. 

CHAPTER 1. 

OP COUNTIES. 

SECTION 394. Body corporate. Each county is a body corporate for 
civil and political purposes, may sue and be sued, must have a seal, may 
acquire and hold property, make all contracts necessary for the control, 
management and improvement or disposition thereof, and do such other 
acts and exercise such other powers as are authorized by law. [C. 73, § 
279; R., §221;C.'51, §93.] 

created such liability: Soper v. Henry County, 
26-264. 

A county is a political corporation in
vested with certain limited and specified 
powers, which are divided among and are to 
be exercised by a class of agents or county 
officers appointed for that purpose. Their 
duties are not only defined, but the mode of 
performing them is often prescribed by law, 
and this being done, the power must be ex
ercised precisely as it is given: Hull v. Mar
shall County, 12-142. 

Courts will take judicial notice of the or-

f anization of counties: Hillard v. Griffin, 72-
31; Pitts v. Lewis, 81-51: Ellsworth v. Nelson, 

81-57. 

A county is strictly a political corpora
tion, a grant of power to a designated portion 
of the people to aid and arrange the machin
ery of government for the whole state. It 
is not designed for pecuniary profit, nor 
has it any powers but such as pertain to its 
strict municipal and public character: Jeffer
son County v. Ford, 4 O. Gr., 367. 

Although clothed with corporate powers, 
counties stand low down in the scale of cor
porate existence, and are reckoned as quasi-
corporations, as distinguished from munici
pal corporations, and they are held to a much 
less extended liability than the latter. They 
are not liable to an action by a private party 
for negligence of their officers in respect to 
highways, unless the statute has expressly 

SEC. 395. Concurrent jurisdiction. Counties bounded by a stream 
or other water have concurrent jurisdiction over the whole of the waters 
lying between them. [C. '73, § 280; R., § 223; C. '51, § 94.] 

Jurisdiction being given to the state over district court of any county extended over 
crimes committed upon the Mississippi river acts committed upon the river between the 
between the north and south boundaries of north and south boundaries of such county: 
the state, held, that the jurisdiction of the State v. Mullen, 35-199. 

SEC. 396. Relocation of county seat. Whenever citizens of any 
county desire a relocation of their county seat, they may petition the board 
of supervisors respecting the same at the regular June session, but not 
oftener than once in five years. [25 G. A., ch. 10, § 1; C.73, §§ 281, 288.] 

seat as provided by statute. If land has 
been conveyed to the county for public use 
under the condition that the location shall 
be permanent, it should be reconveyed to the 
grantor in case of a removal: Twiford v. Alla
makee County, 4 G. Gr., 60. 

The right to a new election at the expira
tion of the specified period does not deprive 
parties of the right to call in question by 
injunction or otherwise the validity of an 
election to remove: Sweatt v. Faville, 23-321, 
327. 

Proceedings for the relocation of a county 
seat are special in their character. The 
board of supervisors is clothed with no 
other powers with reference thereto than 
those conferred by statute: Loomis v. Bailey, 
45-400. 

It is not error for the board to refuse to 
entertain a petition of this kind, presented 
at an adjourned session: Ellis v. Board of 
Supervisors, 40-301. 

The legislature cannot, by any act declar
ing a county seat permanent, deprive the 
voters of the right to change such county 

SEC. 397. Petition for—contents. Such petition shall designate the 
place at which the petitioners desire to have the county seat relocated, and 
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shall be signed by none but legal voters of said county. I t shall contain, 
in addition to the names of the petitioners, the section, township and range 
on which, or town or ward, if in a city, in which the petit ioners reside, their 
ages and time of residence in the county. I t shal l be accompanied by affi
davits of one or more residents of the county, s tat ing that the s igners 
thereof were, at the time of signing, legal voters of said county, and the 
number of signers to the petition at the time of making the affidavit, and 
shall be filed with the auditor at least sixty days before the June session of 
the board. [25 G. A., ch. 10, § 2; C. 73 , § 282.] 

Where jurats to the affidavits required It is a compliance with the statute to show 
under this section were imperfect in that by affidavit that the signers of the petition 
they did not show the official title of the offi- were legal voters at the time of signing : 
cer, or were entirely without signature, held, Ibid. 
the board might allow them to be amended: 
Stone v. Miller, 60-243. 

S E C . 3 9 8 . R e m o n s t r a n c e . Remonstrances signed by voters with l ike 
qualifications and in all respects as required of petitioners, and verified in 
the same manner, may be filed with the auditor ten days prior to the date 
fixed by the notice hereinafter provided for. If the same persons pet i t ion 
and remonstrate, they shall be counted only on the remonstrance, and if a 
greater number of legal voters remonstrate against the relocation t han 
petition for it, no election shall be ordered. [25 G. A., ch. 10, g 3; C. 73 , 
§ 283.] 

No other papers, except petition and re- acts in a judicial capacity, it is not author-
monstrance, are to be considered. A re- ized to consider any evidence not specified, 
petition is not authorized; and names appear- and cannot, therefore, consider counter-affi-
mg both on remonstrance and re-petition are davits: Herrick v. Carpenter, 54-340. 
to be counted on the remonstrance: Loomis If the number of signers to the remou
ld Bailey, 45-400. strance exceeds the number of signers to the 

Those signing petition, remonstrance and petition the election should not be ordered, 
re-petition should be counted as remon- although the number of signers to the peti-
strants: Jamison v. Board of Supervisors, 47- tion exceeds the majority of the legal voters 
388. of the county as provided in \ 400: Loomis v. 

While the board in passing upon the suf- Bailey, 45-400; Duffees v. Sherman, 48-287. 
ficiency of the petition and remonstrance 

S E C . 3 9 9 . N o t i c e of h e a r i n g . Upon the filing of such petition, sixty 
days ' notice thereof and of the date of hear ing shal l be given by the auditor 
by three insertions in a weekly newspaper, if there be one printed in the 
county; if not, then by posting the same in every township in the county, 
and on the door of the court-house therein. [C. 73 , § 284.] 

The notice is sufficient if the first of the The giving of notice is not jurisdictional, 
three insertions is sixty days before the and a failure therein will not invalidate the 
presentation of the petition: Bennett v. Heth- election: Bishon v. Smith, 10-212. 
erinyton, 41-142. 

S E C . 4 0 0 . H e a r i n g — n o t i c e of e lec t ion . Upon the hear ing of such 
petition and remonstrance, if no objections are filed to either, the board 
shall proceed to determine whether the petition has been signed by one-
half of all the legal voters in the county as shown by the last census, ei ther 
state or federal, after deducting therefrom all names appear ing on the 
remonstrance which also appear on the petition, and also to determine 
whether more legal voters have signed the petition than have signed the 
remonstrance. If the requisite notice has been given, and the board shal l 
find tha t one-half of all the legal voters, after making said deduction, have 
signed said petition, and that said one-half exceeds the number tha t have 
signed the remonstrance, the board shal l order that, at the next general 
election, a vote shall be taken between said place and the exist ing county 
seat, and shal l require a constable of each township in the county to post 
notices of such order in three public places in such township, at least fifty 
days before said election, and shall also publish a notice of such election 
in some newspaper, if there be one published in the county, for four con
secutive weeks, the last publication to be at least twenty days before said 
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election; but if objections are made, either as to petition or remonstrance, 
the board shall inquire into and hear additional evidence with reference to 
the fact as to whether the names appearing on either petition or remon
strance were the names of legal voters at the time they were placed on the 
petition or remonstrance, and whether the signatures are genuine. [25 G. 
A., ch. 10, § 4 ; C 7 3 , §285.] 

The election should not be ordered unless v. Board of Supervisors, '40-226; Bennett v. 
the number of signers to the petition not Hetherington, 41-142. 
only constitutes a majority of the legal voters The limitation provided upon the time 
of the county, but also exceeds the number within which an action by certiorari to cor-
of signers to the remonstrance: Loomis v. rect an error of the board in holding a peti-
Bailey, 45-100; Duffees v. Slierman, 48-287. tion sufficient may be brought commences to 

A former provision as to posting notices run only from the time the board orders an 
held directory, and that a failure to comply election, and not from the time they decide 
therewith would not render an election in- that the petition is sufficient: Jamison v. 
valid: Dislwn v. Smith, 10-212. Board of Supervisors, 47-388, 391. 

The decision of the board upon the suffi- The action of the board on a petition 
ciency of the petition and notice is judicial, presented cannot be prevented by injunction: 
and is conclusive until set aside in some Luce v. Fensler, 85-596. 
method provided for direct review: Baker 

SEC. 401. Mode of voting. Such election shall be conducted as 
elections for county officers. The proposition to be submitted shall be, 
"Shal l the proposition to change the county seat to (naming the town to 
which the change is proposed) be adopted?" [C. 73, § 286.] 

If the ballot expresses the intention of the of the ballot is to be construed in the light of 
voter beyond a reasonable doubt it should be all facts connected with the election: Haioes 
counted, without regard to technical inaccu- v. Miller, 56-395. 
racies, or the form adopted. The language 

SEC. 402. Bemoval of records. If a majority of all the votes cast be 
in favor of the proposition, the board of supervisors shall make a record 
thereof, and declare the town named therein to be the county seat of said 
county, and shall remove the records and documents thereto as early as 
practicable thereafter. [C. 73, § 287.] 

The result of the election may be declared is alleged, an injunction may be granted to 
and record thereof made at a special meet- prevent the removal of the records; and in 
ing: Cole v. Board of Supervisors, 11-552. such proceedings the validity of the election 

The fact that in declaring the result of the may be tried: Ibid.; Sweatt v. Fuville, 23-321. 
vote the board also fixes the time within Action of the board in canvassing the vote 
which the records shall be removed is no is ministerial, but its action in ordering a re-
ground for restraining the removal in accord- moval in accordance with the count is judi-
ance with the vote, even though there be no cial, and may be reviewed on certiorari: Her-
authority to fix such time: Ibid. rick v. Carpenter, 54-349. 

The fact that there is a controversy pend- Where the board has decided the petition 
ing as to which of two places is duly selected for submission to be legal, and such action 
as the county seat is a proper ground for en- has been reversed upon certiorari, the board 
joining a county official from ordering the will-be guilty of an error which may be cor-
erection of a county building at one of such rected if they canvass the votes at an election 
places: Bice v. Smith, 9-570. upon such question and make an order for 

Where fraud or illegality in the election removal thereon: Ibid. 

SEC. 403. County bonds—form of. Whenever the outstanding indebt
edness of any county on the first day of April in any year exceeds the sum 
of five thousand dollars, the board of supervisors, by a two-thirds vote of 
all its members, may fund or refund the same, and issue the bonds of the 
county therefor in sums not less than one hundred dollars nor more than one 
thousand dollars each, payable at a time stated, not more than twenty years 
from their date. Said bonds shall bear interest not exceeding six per cent, 
per annum, payable semiannually, and be substantially in the following 
form, but subject to changes that will conform them to the resolution of 
the said board, to wit: 

No Iowa, 
The county of , in the state of Iowa, for value received, 

promises to pay to bearer dollars, lawful money of the United 
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States of America, on , with interest on said sum from the date 
hereof until paid at the rate of per cent, per annum, payable 
annual ly on the first days of and in each year, on pres
entation and surrender of the interest coupons hereto attached. Both prin
cipal and interest payable at 

This bond is issued by the board of supervisors of said county pursuant 
to the provisions of section four hundred and three, chapter one, title four 
of the code of Iowa, and in conformity to a resolution of said board duly passed. 

And it is hereby certified and recited that all acts, conditions and things 
required by the laws and constitution of the state of Iowa to be done pre
cedent to and in the issue of this bond have been properly done, happened 
and been performed in regular and due form, as required by law, and tha t 
the total indebtedness of said county, including this bond, does not exceed 
the constitutional or statutory limitations. 

In testimony whereof, said county, by its board of supervisors, has 
caused this bond to be signed by the chairman of the board and attested by 
the auditor, with the county seal attached, this day of 

Chairman Board of Supervisors. 
Attest : 

County Auditor, County, Iowa. 
(Form of Coupon.) 

The t reasurer of county, Iowa, will pay to bearer 
dollars, on , at , for annual 
interest on its bond, dated 

No 
County Auditor. 

[26 G. A., ch. 76; 25 G. A., chs. 54, 55, 56, 57; 24 G. A., ch. 17; 22G. A., ch. 
91; 21 G. A., chs. 14, 22; 20 G. A., chs. 80, 175; 19 G. A., ch. 147; 18 G. A., 
ch. 183; 17 G. A., chs. 58, 154; 16 G. A., ch. 125; 15 G. A., ch. 9; C. 73 , § 289.] 

The validity of negotiable bonds, issued rendered upon a warrant issued in excess of 
in satisfaction of a judgment, in the hands of the constitutional limitation: Siou.c City & 
innocent holders for value, cannot be ques- St. P- ¡t. Co. v. Osceola County, 45-1(58; Same 
tioned by showing that the judgment was v. Same, 52—2t>. 

S E C . 4 0 4 . Negot ia t ion o f—dut ies of treasurer. "Whenever bonds 
issued under this chapter shall be executed, numbered consecutively, and 
sealed, they shall be delivered to the county t reasurer and his receipt t aken 
therefor, and he shal l stand charged on his official bond with all bonds 
delivered to him and the proceeds thereof, and he shall sell the same, or 
exchange them, on the best available terms, for any legal indebtedness of the 
county outstanding on the first day of Apri l next preceding the resolution of 
the board authorizing their issue, but in neither case for a less sum than the 
face value of the bonds and all interest accrued on them at the date of such 
sale or exchange. And if any portion of said bonds are sold for money, 
the proceeds thereof shal l be applied exclusively for the payment of liabili
ties existing against the county at and before the date above named. When 
they are exchanged for warrants and other legal evidences of county indebt
edness, the t reasurer shall at once proceed to cancel such evidences of 
indebtedness by indorsing on the face thereof the amount for which they 
were received, the word ' 'canceled ' ' and the date of cancellation. He shall 
also keep a record of bonds sold or exchanged by him by number, date of 
sale, amount, date of maturity, and the name and post-office address of pur
chasers, and, if exchanged, what evidences of indebtedness were received 
therefor, which record shall be open at all times for inspection by the public. 
"Whenever the holder of any bond shall sell or transfer it, the purchaser 
shall notify the treasurer of such purchase, giving at the same time the 
number of the bond transferred and his post-office address, and every such 
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transfer shall be noted on the records. The treasurer shall also report 
under oath to the board, at each regular session, a statement of all bonds 
sold or exchanged by him since the preceding report, and the date of such 
sale or exchange; and, when exchanged, a list or description of the county 
indebtedness exchanged therefor, and the amount of accrued interest 
received by him on such sale or exchange, which latter sum shall be charged 
to him as money received on bond fund, and so entered by him on his books; 
but such bonds shall not be exchanged for any indebtedness of the county 
except by the approval of the board of supervisors of said county. [26 G. 
A., ch. 76; 25 G. A., chs. 54, 55, 56; 22 G. A., ch. 91; 21 G. A., ch. 22; 20 G. 
A., ch. 80; 19 G. A., ch. 147; 18 G. A., ch. 183; 17 G. A., ch. 154; 17 G. A., 
ch. 58, § 2; 16 G A., ch. 125, § 1; 15 G. A., ch. 9; C. 73, § 290.] 

SEC. 406. Unconstitutional issue forbidden. Any member of a board 
of supervisors in any county, who shall vote to order an issue of bonds 
under the provisions of this chapter in excess of the constitutional limit, 
shall be held personally liable for the excess of such issue. [16 G. A., ch. 
125, § 2.] 

SEC. 406. Levy to pay interest and principal. The board of super
visors shall cause to be assessed and levied each year upon the taxable 
property in the county, in addition to the levy authorized for other pur
poses, a sufficient sum to pay the interest on outstanding bonds issued in 
conformity with the provisions of this chapter, accruing before the next 
annual levy, and such proportion of the principal that, at the end of eight 
years, the sum raised from such levies shall at least equal fifteen per cent. 
of the amount of bonds issued; at the end of ten years, at least thirty per 
cent, of the amount; and at or before the date of maturity of the bonds, shall 
be equal to the whole amount of the principal and interest; the money aris
ing from such levies shall be known as the bond fund, and shall be used for 
the payment of bonds and interest coupons, and for no other purpose what
ever; and the treasurer shall open and keep in his books a separate account 
thereof, which shall at all times show the exact condition of said bond 
fund. [17 G. A., ch. 58, § 3; C. 73, § 291.] 

This section does not limit the board in from the limitation contained in jj 1384: 
its levy to the amount of tax here required, Sioux Cily & St. P. R. Co. v. Osixolo, County, 
and taxes levied thereunder are exempt 52-26. 

SEC. 407. Redemption—notice—interest stopped. Whenever the 
amount in the hands of the treasurer belonging to the bond fund, after set
ting aside the sum required to pay interest maturing before the next levy, 
is sufficient to redeem one or more bonds, he shall notify the owner of such 
bond or bonds, in the manner hereinbefore prescribed, that he is prepared 
to pay the same, with all the interest accrued thereon. If not presented 
for payment or redemption within thirty days after the date of such notice, 
the interest on such bond shall cease, and the amount due thereon shall be 
set aside for its payment whenever presented. All ademptions shall be 
made in the order of their numbers. [17 G. A., ch. 58, § 4; C. 73, § 292.] 

SEC. 408. Failure to levy tax—remedy. If the board of super
visors of any county which has issued bonds under the provisions of this 
chapter shall fail to make the levy necessary to pay such bonds or interest 
coupons at maturity, and the same shall have been presented to the county 
treasurer and the payment thereof refused, the owner may file the bond, 
together with all unpaid coupons, with the auditor of state, taking his 
receipt therefor, and the same shall be registered in the auditor's office, 
and the executive council shall, at its next session as a board of equaliza
tion, and at each annual equalization thereafter, add to the state tax to be 
levied in said county a sufficient rate to realize the amount of principal or 
interest past due and to become due prior to the next levy, and the same 
shall be levied and collected as a part of the state tax, and paid into the 
state treasury, and passed to the credit of such county as bond tax, and 



2 2 1 
Tit. IV, Ch. 2. BOARD OF SUPERVISORS. §§ 409-411 

shal l be paid by warrant, as the payments mature, to the holder of such 
registered obligations, as shown by the register in the office of the state 
auditor, until the same shall be fully satisfied and discharged; any balance 
then remaining being passed to the general account and credit of said 
county; but nothing in this chapter shall be construed to limit or postpone 
the r ight of any holder of any such bonds to resort to any other remedy 
which such holder might otherwise have. [17 G. A., ch. 58, § 5; C , 73 , § 293.] 

See JEtna L. Ins. Co. v. Lyon Comity, 44 Fed., 329. 

S E C . 4 0 9 . Addit ional t a x to p a y interest . In all counties wherein 
county bonds are issued in pursuance of a vote of the people to obtain 
money for the erection of any public building, and wherein the annual tax 
named in the proposition so submitted to the people for the purpose of 
paying the annual interest accruing upon such bonds is insufficient to pay 
the same as it matures, the boards of supervisors a r e authorized to levy for 
said purpose, and no other, a tax, not exceeding one mill on the dollar, 
until said bonds are paid; but this provision shal l not prevent the levy of a 
greater tax than above mentioned, if any such proposition authorized such 
higher levy. [22 G. A., ch. 47, § 1.] 

C H A P T E R 2. 

OF THE BOARD OF SUPERVISORS. 

S E C T I O N 410. H o w const i tuted—number—how determined. The 
board of supervisors in each county shal l consist of three persons, except 
where the number may heretofore have been or hereafter be increased in the 
manner provided by this chapter. They shal l be qualified electors, and be 
elected by the qualified voters of their respective counties, and shal l hold 
their office for three years. The board of supervisors of any county may, 
and, when petitioned to do so by one-fourth of the electors of said county, 
shal l submit to the qualified voters of the county, at any regular election, 
one of the following propositions, as such board may elect in the absence 
of a petition, or as may be requested in said petition: " Shal l the proposi
tion to increase the number of supervisors to five be adopted? " o r , " Shal l 
the proposition to increase the number of supervisors to seven be 
a d o p t e d ? " as the board shall elect in submitting the question. If the 
majority of the votes cast shall be for the proposition so submitted, then, 
a t the next ensuing election for a supervisor, the requisite additional 
supervisors shall be elected, whose terms of office shall be determined by 
lot, in such a manner that one-half of the additional members shal l hold 
their office for three years, and one-half for two years. In any county 
where the number of supervisors has been increased to five or seven, the 
board of supervisors, on the petition of one-fourth of the legal voters of the 
county, shall submit to the qualified voters of the county, at any regular 
election, one of the following propositions, as the same may be requested 
in such petition: " S h a l l the proposition to reduce the number of super
visors to five be adopted? " o r , " S h a l l the proposition to reduce the num
ber of supervisors to three be adopted? " If a majority of the votes cast 
shal l be for the decrease, then the board of supervisors shall be reduced to 
the number indicated by such vote, and thereafter there shall be annual ly 
elected the number requisite to keep the board full. [C. '73, §§ 294, 299.] 

Where the board of supervisors is thus in any different manner from the others: 
increased the additional members are not to Bradfield o. Wart, 36-291. 
be designated on the ballots for their election 

S E C . 411. Elect ion—only one from one t o w n s h i p . At the general 
election in each year there shall be at least one supervisor elected in each 
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county, who shall not be a resident of the same township with either of the 
members holding over, except that, in counties having seven supervisors, 
and having therein a township embracing an entire city of thirty-five thou
sand inhabitants or over, he may be a resident of the same township; and 
in no case shall there be more than two supervisors from such township. 
Such supervisors shall continue in office three years. [C. 73, § 295.] 

S E C . 412. Meet ings . The members of the board shal l meet at the 
county seat of their respective counties on the first Mondays in January, 
April, June, September, and the first Monday after the general election, in 
each year, and shall hold such special meetings as are provided for by law. 
[C. 73, § 296.] 

Upon the final adjournment of a meeting next regular meeting, unless they be con-
of the board the members have no power to vened in special session in the meantime in 
assemble or to transact any business re- the manner prescribed in <¡ 420: Scott v. 
quired to be transacted in session until the Union County, 63-583. 

S E C . 413. Quorum. A majority of the board of supervisors shall con
stitute a quorum to t ransact business, but should a division take place on 
any question when only two members of the board are in attendance, the 
question shall be continued until there is a full board. [C. 73 , § 297.] 

It is not necessary that everything done given by a majority of the members of the 
by the board of supervisors must be entered board, while in session, before it will be 
of record in order to be binding, but there binding upon the county: Sice v. Plymouth 
should at least be an assent to such action County, 43-136. 

S E C . 414. Absence from c o u n t y — v a c a n c y . The absence of any 
supervisor from the county for six months in succession shall be treated as 
a resignation of his office, and the board shall, at its next meeting there
after, by resolution regular ly adopted and spread upon its records, declare 
his seat vacant. [C. 73, § 298.] 

S E C . 415. Organization. The board of supervisors, at its first meet
ing in each year, shall organize by choosing one of its members as chair
man, who shall preside at all of its meetings during the year. [C. 73, § 
300; R., §308.] 

S E C . 416. Supervisor districts . The board of supervisors may, at i ts 
regular meeting in June in any even-numbered year, divide its county by 
townships into a number of supervisor districts corresponding to the num
ber of supervisors in such county; or, at such regular meeting, it may 
abolish such supervisor districts, and provide for electing supervisors for 
the county at large. [17 G. A., ch. 68; 15 G. A., ch. 39, § 1.] 

S E C . 417. H o w formed. Such districts shall be as near ly equal in 
population as possible, and shall each embrace townships as nearly con
tiguous as practicable, each of which said districts shal l be entitled to one 
member of such board, to be elected by the electors of said district. [15 G. 
A., ch. 39, § 2.] 

S E C . 418. One m e m b e r for each district. In case such division or 
any subsequent division shall be found to leave any district or districts 
without a member of such board of supervisors, then, at the next ensuing 
general election, a supervisor shall be elected by and from such district 
having no member of such board; and if there be two such districts or 
more, then the new member or members of said board shall be elected by 
and from the district or districts having the greater population according 
to the last state census, and so on, until each of said districts shall have 
one member of such board. [Same, § 3.] 

S E C . 419. Redistr ict ing—term of office not affected. Any county 
may be redistricted, as provided by the three preceding sections, once in 
every two years, and not oftener, and nothing herein contained shall be so 
construed as to have the effect of lengthening or diminishing the term of 
office of any member of such board. [Same, § 4.] 

S E C . 420 . Special m e e t i n g s — h o w c a l l e d — w h a t bus iness done. 
Special meetings of the bouv1 if supervisors shal l be held only when 
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requested by a majority of the board, which request shall be in writing, 
addressed to the county auditor, and shall specify the object for which such 
meeting is desired, which may include the doing of any act not required by 
law to be done at a regular meeting. The auditor shall thereupon fix a day 
for such meeting, not later than ten days from the day of the filing of the 
petition with him, and shall immediately give notice in writing to each of 
the supervisors personally, or by leaving a copy thereof at his residence, 
at least six days before the day set for such meeting. The notice shall 
state the time and place where the meeting will be held, and the object of 
it, as stated in the petition; and at such special meeting no business other 
than that so designated in the petition and notice shall be considered or 
transacted. The auditor shall also give public notice of the meeting by 
publication in not exceeding two newspapers published in the county, or, 
if there be none, by causing notice of the same to be posted on the front 
door of the court-house of the county, and in two other public places 
therein, one week before the time set therefor. [C. 73, § 301; R., § 309.] 

Any business transacted at a special a necessary condition to a legal meeting 
meeting of the board will be presumed to that each subscriber receive a copy of the 
have been lawful: Allen v. Cerro Gordo paper containing the notice: Ibid. 
County, 34-54. Where a board of supervisors at a regu-

Upon the final adjournment of a meeting lar meeting ordered the construction of a 
of the board the members have no power to bridge, and appointed a committee to con-
assemble or to transact any business re- tract for the same, but at a subsequent 
quired to be transacted in session until the special meeting rescinded the order and 
next regular meeting unless they be con- entire action in regard to the bridge, held, 
vened in special session in the manner pre- that they had a r ight to reconsider their 
scribed in this section: Scott v. Union County, action at the special meeting, and the com-
63-583. mittee appointed to contract for the build-

Six days' notice to each member of the ing of the bridge had acquired no rights 
board of supervisors of a special meeting is which they could urge against such action: 
not required when it is personally served, Ibid. 
but only when it is left at his residence; and Where a board of supervisors took action 
one week's notice is not necessary when it is at a regular meeting in regard to the build-
given by publication, but only when such ing of a bridge, held, that it had power to 
notice is posted, in cases where no news- afterwards reconsider the action at a special 
paper is published: Supervisors v. Horton, 75 meeting: Supervisors v. Morton, 75-271. 
-271. Business imposed upon the board of super-

Where certain members of the board of visors may be transacted as properly at a 
supervisors were present at a special meet- special as at a regular meeting, excepting in 
ing and protested against the validity of the cases where, from the nature of the business, 
meeting, but subsequently participated in or the provisions of law in regard to it, the 
the meeting, held, that they were estopped purpose or policy of the law, or the rights of 
from afterwards questioning the sufficiency others, require that it be done at a regular 
of the notice: Ibid. meeting: Ibid. 

Where notice is by publication, it is not 

SEC. 421. Neglect of duty—penalty. If any supervisor shall neglect 
or refuse to perform any of the duties which are or shall be required of him 
by law as a member of the board of supervisors, without just cause 
therefor, he shall, for each offense, forfeit one hundred dollars. [C. 73, § 
302; R., § 811.] 

SEC. 422. Powers specified. The board of supervisors at any regular 
meeting shall have the following powers, to wit: 

1. To appoint one of its number chairman in the absence of the regular 
chairman, and a clerk, in the absence of the auditor or his deputy; 

2. To adjourn from time to time, as occasion shall require; 
3. To make such orders concerning the corporate property of the county 

as it may deem expedient; 
4. To examine and settle all accounts of the receipts and expenditures 

of the county, and to examine, settle and allow all claims against the county, 
unless otherwise provided for by law; 

5. To build and keep in repair the necessary buildings for the use of the 
county and of the courts; 

6. To cause the county buildings to be insured in the name of the county, 
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or otherwise, for its benefit, and, in case there are no county buildings, to 
provide suitable rooms for county purposes; 

7. To set off, organize and change the boundaries of townships in the 
respective counties, designate and give names thereto, and define the place 
of holding the first election; 

8. To g ran t licenses for keeping ferries in the respective counties, as 
provided by law; 

9. To purchase, for the use of the county, any real estate necessary for 
t he erection of buildings for county purposes; to remove the site of, or des
ignate a new site for, any county buildings required to be at the county 
seat, when such site shall not be beyond the limits of the town, vil lage or 
city a t which the county seat is located; 

10. To require any county officer to make a report, under oath, to it on 
any subject connected with the duties of his office, and to require any such 
officer to give such bonds, or additional bonds, as shall be reasonable or 
necessary for the faithful performance of his duty ; any such officer who shall 
neglect or refuse to make such repor t or give such bonds within twenty 
days after being so required, may be removed from office by the board by a 
vote of a majority of the members elected thereto; 

11. To represent the respective counties, and to have the care and man
agement of the property and business thereof, in all cases where no other 
provision shall be made; 

12. To manage and control the school fund of the respective counties 
as shall be provided by law; 

13. To appoint commissioners to act with similar commissioners duly 
appointed in any other county or counties, and to authorize them to lay out, 
alter or discontinue any highway extending through their own and one or 
more other counties, subject to the ratification of the board; 

14. To fix the compensation of all services of county and township offi
cers not otherwise provided for by law, and to provide for the payment of 
the same; 

15. To authorize the taking of a vote of the people for the relocation of 
the county seat, as provided by law; 

16. To alter, vacate or discontinue any state or terri torial highway 
within their respective counties; 

17. To lay out, establish, alter or discontinue any county highway here
tofore laid out, or hereafter to be laid through or within the county, as may 
be provided by law; 

18. To provide for the erection of all bridges which may be necessary, 
and which the public convenience may require, within their respective 
counties, and to keep the same in repair, except as is otherwise provided 
by law; 

19. To determine what bounties, in addition to those already provided 
by law, if any, shall be offered and paid by the county on the scalps of such 
wild animals taken and killed within the county as it may deem it expedi
ent to exterminate, but no such bounty shall exceed five dollars; 

20. To purchase for the use of the county any real estate necessary for 
the erection of buildings for the support of the poor of the county, and for 
a farm to be used in connection therewith; 

21. To have and exercise all the powers in relation to the poor given by 
law to the county authorities; 

22. To make such rules and regulations, not inconsistent with law, as it 
may deem necessary for its own government, the transaction of business, 
and the preservation of order. [18 G. A., ch. 46; 16 G. A., ch. 80; C. '73, § 
303; R., §312.] 

In general: By the enactment of the stat- that time devolving upon the county judge so 
utory provisions substituting the board of far as they related to the management of the 
supervisors for the county judge it was the affairs of the county and the government 
intention of the legislature to confer upon thereof: Yant v. Brooks, 19-87. 
such board all the powers and duties before 
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Par. 3 . The control and management of 
county property is given to the board. See 
"U 11 and notes. 

Where a conveyance was made by the 
«ounty of swamp land to which the county 
had no title, held, that while the county was 
not liable for failure of title or for fraudulent 
representations of its officers as to title, yet, 
i t should have returned the purchase price 
and was liable for not doing so: Nelson v. 
Hamilton County, 71 N. W., 206. 

Far. 4. Claims: A claim cannot be a 
"just claim" against the county to be al
lowed under this provision unless the law 
somewhere either requires or authorizes its 
payment: Foster v. Clinton County, 51-541. 

The board has a discretion as to the allow
ance of claims against the county, unless oth
erwise provided: Bean v. Board of Supervis
ors, 51-53. 

A county is not liable for the cost of 
printing abstracts for appeal in criminal 
«ases, whether prepared by the county at
torney or the attorney-general, and the same 
should not be allowed by the board of super
visors, but they should be paid by the state 
upon an allowance by the executive council: 
State v. Billings, 81-566. 

One who has been confined in the county 
jail cannot recover damages against the 
«ounty by reason of the fact that the jail was 
kept in an unhealthy, filthy, unventilated 
and improper condition: Lindley v. Polk 
County, 84-308. 

The acts of thô county judge in allowing 
certain claims against the county, and issuing 
warrants thereon, field to be ministerial, and 
not judicial: Campbell v. Polk County, 3-467. 

Where no vote was taken or record made 
a s to the allowance of a claim by the board, 
but it was seen and inspected at a meeting of 
the board by all the members, and marked 
allowed by one of them, with the knowledge 
and consent of all, this being the rule in the 
ordinary course of business, held, that it suf-
¿ciently appeared that the claim was allowed : 
Griggs v. Kiniball, 42-512. 

The allowance of a claim by the board, 
and the issuance of a warrant therefor, does 
not constitute an adjudication suchas to pre
clude inquiry as to its correctness, and a 
warrant thus issued may be impeached for 
Illegality: Hospers v. Wyatt, 63-264. 

Where it is provided by statute that the 
"board of supervisors shall make a reasonable 
allowance for the particular claim of services 
rendered to the county the act of the board 
in making an allowance is not conclusive, 
but a greater amount may be recovered in an 
action if it can be shown that such greater 
amount is reasonable: Moser v. BooneCounty, 
$1-359; Stone v. Marion County, 78-15. 

An appeal may be taken from an order of 
the boam of supervisors denying a claim for 
salary by a county officer: Oarber v. Clayton 
County, 19-29. 

But a creditor is not obliged to appeal 
from the action of the board disallowing his 
claim. He may, instead, bring action against 
the county: Armstrong v. Tama County, 34-
309; Curtis ff. Cass County, 49-421. 

When a claim presented to the board is 
cot allowed the claimant may bring his ac-

15 

tion, and cannot be defeated therein because 
of the failure of the board to take action or 
make a record thereof: White v. Polk County, 
17-413. 

It being provided by statute that the dis
trict court of Lee county might be held in 
the city of Keokuk, provided the authorities 
of the city should furnish, free of charge, the 
necessary rooms for the use of the county in 
holding court, held, that the county was not 
liable for the rent of rooms used for that 
purpose, under an arrangement made by the 
sheriff: Lee County v. Deming, 3 G. Gr., 101. 

The expense of providing a polling place 
at the general election is not chargeable to 
the county: Turner v. Woodbury County, 57-
440. 

The expenses of township elections to vote 
aid to railroads are not chargeable to the 
county: McBride v. Hardin County, 58-219. 

No action may_ be brought against the 
county on an unliquidated claim until the 
same has been presented to the board and 
payment demanded: See \ 3528 and notes. 

Par. 5. Public buildings: The board 
may order the purchase of real estate, not 
exceeding $2,000 in value, and the erection 
thereon of a public building not costing to 
exceed $5,000, without submitting the ques
tion to a vote: Merchant v. Tama County, 
32-200. 

Under the Code of '51, held, that a county 
judge (possessing substantially the authority 
of the present board of supervisors) had 
power to contract for the erection of a county 
court-house or other public building for the 
use of the county, but could not be compelled 
by mandamus to submit to the voters of the 
county the question whether such a con
tract should be entered into: Stale ex rel. v. 
Nupier, 7-425. 

A county is not liable in damages for in
juries received by reason of negligence in 
the construction of a court-house. The 
principle holding a county liable for the 
defective construction of a county bridge is 
not to be extended further or made to apply 
to çublic buildings. In such cases there is 
a difference between the liability of quasi-
corporations, such as counties, and that of 
municipal corporations: Kincaid v. Hardin 
County, 53-430. 

Therefore, held, that a county was not 
liable for damages caused by the overflow of 
water from a county ditch, such overflow be
ing due to an accumulation of sediment 
therein: Oreen v. Harrison County, 61-311; 
Nutt v. Mills County, 61-754. 

The county cannot be made liable upon 
implied agreement beyond the limit of the 
contract entered into by the board for the 
erection of a public building: Meichard v. 
Warren County, 31-381. 

Par. 11 . Power to contract: The power 
being given to a county, by § 394, to hold 
property, and by this section to the board of 
supervisors to control it, held, that the power 
to make all contracts necessary to the pro
tection and perfection of the title to such 
property rests in such board: Allen v. Cerro 
Gordo County, 34-54; Page County v. Ameri
can Emigrant Co., 41-115. 

Therefore, held, that a contract by the 
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county to give to an agent a portion of its 
interest in the swamp lands in compensation 
for procuring the allowance of the same by 
the government was valid: Ibid. 

The board cannot make a valid contract 
with the county treasurer to allow him a 
per cent, of interest and penalties on delin
quent personal property taxes, for their col
lection. Such a contract is contrary to 
public policy: Adams County v. Hunter, 78-
328. 

Knowledge and acquiescence by a major
ity of the members of the board, in a con
tract which the board might make, does not 
give rise to either an express or implied 
contract. To show a ratification of such a 
contract by the board, so as to bind the 
county, knowledge and acquiescence by the 
board as such must be established: Fouke v. 
Jackson County, 84-616. 

Compromising- claims: A county has 
power to make a valid compromise of a dis
puted claim: Grimes v. Hamilton County, 37-
290; Mills County v. Burlington & M. R. R. 
Co., 47-66; Collins v. Welch, 58-72. 

The board of supervisors have authority 
to accept from an officer who is in default a 
promissory note in settlement of the claims 
of the county against him; and such note 
will be based upon such consideration that 
it can be enforced: Sac County v. Hobbs, 72-
69. 

Under Code of '51, held, that settlement 
with the county judge in a matter properly 
going to him for settlement was binding 
upon the county, whether he had required 
from the person making settlement the re
port contemplated by law or not: Poweshiek 
County v. Stanley, 9-511. 

Defending claims: If the board of super-
Visors neglects or refuses to defend a suit 
against the county a citizen tax-payer may 
intervene and do so: Greeley v. Lyon County, 
40-72. 

Offering re-ward: The board may offer 
a reward for the recovery of funds stolen 
from the county, but not for the arrest of 
the criminal: Hawk v. Marion County, 48-472. 

Where a reward was offered by a county 
for the recovery of money, held, that a per
son giving information leading to the re
covery of a portion of the money was en
titled to a pro ruta share of the reward: 
Ibid. 

Where a person in another state acts 
upon the promise made by a board of super
visors in Iowa to pay a reward for the arrest 
and conviction of persons who have robbed 
the county treasury, he is bound to know 
the fact that the board has no power to offer 
such reward. In such case the members of 
the board will not be individually liable: 
Huthsing v. Bosquet, 3 McCrary, 569. 

Peace officers acting- under process in 
arresting a criminal are not entitled to a re
ward offered for such arrest unless the 
terms of the reward offered clearly include 
them: Means v. Hendershott, 24-78. 

Employment of agents: The board has 
authority to employ a special agent or attor
ney to assist in the collection of taxes not 
collectible by the county treasurer: Wilhelm 
». Cedar County, 50-254. 

As incident to the care and management 

of the county property, the board may, in a 
proper case, employ an agent to aid them; 
and therefore, held, an agent employed by 
the county to find a purchaser for indemnity 
swamp lands might maintain action for the 
value of his services: Call v. Hamilton County, 
62-448. 

Employment of counsel: The board may, 
whenever they deem it expedient, employ 
counsel to prosecute or defend action» 
against the county, or to perform other serv
ices, and no form of vote by the board or 
entry of the fact of such employment of 
record is necessary to the validity of the con
tract. It may be proved by parol: Tallock ». 
Louisa County, 46-138; Jordan v. Osceola 
County, 59-388. 

The board may employ counsel, in addi
tion to the district attorney, to prosecute 
criminal cases: Hopkins v. Clayton County, 
32-15. 

The county judge, when that office ex
isted, had the power, and it was his duty, to 
secure the services of an attorney whenever 
he thought such services were needed, and 
he might pay a reasonable compensation 
therefor out of the county treasury: Chicka
saw County ». Bailey, 13-435. 

Attorney assisting in prosecution: The 
district attorney cannot render the county 
liable for services of an additional attorney 
employed by him to aid in criminal prosecu
tions: Tallock ». Louisa County, 46-138; Foster 
». Clinton County, 51-541. 

A county can be made liable to pay for 
additional counsel only as the board of super
visors has determined such counsel to be 
necessary. The court cannot, at the request 
of the district attorney, appoint assistant 
counsel and thereby bind the county to pay 
therefor, at least unless on account of the 
absence of the district attorney, and in order 
to prevent the failure of justice: Seaton ». 
Polk County, 59-626. 

In the absence of the district attorney the 
court may appoint a special prosecutor, but 
as to whether in such case the county is ren
dered liable for his compensation the court 
were equally divided: White v. Polk County, 
17-413. 

Recovery against county for services ren
dered on appointment of court to assist in 
the prosecution of a particular case, held 
proper: Curtis ». Cass County, 49-421. 

I t may be that in proper cases the court 
may appoint and require a member of the bar 
to appear and represent the state in a habeas 
corpus proceeding, although no compensa
tion therefor is provided: Miller ». Buena 
Vista County, 68-711. 

A justice of the peace has no power to 
appoint an attorney to prosecute a criminal 
action in behalf of the state, and no compen
sation can be recovered by reason of such an 
appointment: Davis ». Linn County, 24-508. 

See, further, notes to \ 301. 
Liability for contracts made by officers 

or agents: A member of the board of super
visors has no power to bind the county by 
acts, contracts or declarations in the ab
sence of authority of the board authorizing 
him to do so. He stands on the same footing 
as any other agent: Rice ». Plymouth County, 
43-136. 
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The chairman of the board of supervisors 
has no more authority to make contracts 
binding on the county than has any other 
member; but the chairman or any other 
member may be empowered by consent, with
out any formal action, to make contracts for 
proper purposes as agent for the board: Tat-
lock v. Louisa County, 46-138. 

The board having the power to do an act 
may properly direct the performance of it 
by a committee: Hopkins v. Claylon County, 
32-15. 

Acceptance by the board of supervisors of 
the report of a committee appointed to set
tle with an agent will bind the board to the 
terms of the settlement, in the absence of 
fraud or mistake: Ringgold County v. Allen, 
42-697. 

Ratification: While ratification of an un
authorized contract may be inferred from 
acquiescence therein with knowledge of all 
the material facts, yet, held, that where such 
ratification was claimed on account of pay
ments being reported as made thereunder 
by the treasurer, it must appear not only 
that he reported the contract in full, but 
also that the board examined his report in 
this respect: Wilhelm v. Cedar County, 50-254. 

Where the board, when not in session, 
offered a reward for the recovery of money 
stolen from the county, held, that a ratifica
tion thereof made afterward while in session, 
even after the acts had been done on which 
the reward was claimed, would render the 
county liable: Hawk v. Marion County, 48-
472. 

Certain action of the board in appointing 
a committee to examine a bridge built under 
contract, etc., lield not to amount to an ac
ceptance of the work or ratification of the 
change. A conditional acceptance, even 
when not authorized, will not necessarily 
amount to a full acceptance: Mallory v. 
Montgomery County, 48-681. 

Implied contract: The county cannot be 
made liable upon implied agreement beyond 
the limit of the contract entered into by the 
board for the erection of a public building: 
Reichard v. Warren County, 31-381. 

Estoppel: Where the county denies that 
its right and title to land has passed under a 
claimed conveyance thereof, it is estopped 
from collecting taxes on such land for the 
period during which it claims that it had 
not parted with the title: Iowa R. Land Co. 
v. Story County, 36-48. 

Where a county accepts payment of taxes 
from a person claiming to own lands, and 
with full knowledge of such claim, it is es
topped from afterwards asserting title in 
itself to such lands: Adams County v. Bur
lington & M. R. R. Co., 39-507; Audubon 
County v. American Emigrant Co., 40-460. 
(On a subsequent appeal in the leading case 
the doctrine there stated was doubted by 
some members of the court: Adams County 
v. Burlington & M. R. R. Co., 55-94.) 

The county is estopped from asserting 
title to lands which it has assessed and sold 
for taxes as the property of another: Austin 
v. Bremer County, 44-155. 

Where a county has taxed property In 
the name of a person as owner, it cannot 

afterwards, when he brings action to restrain 
the collection of the tax, deny that he is the 
owner of the land: Brandirff e. Harrison 
County, 50-164. 

A mere unauthorized assessment of lands 
by the county will not estop it from after
wards asserting title, the adverse claimant 
not having parted with his money or 
changed his position in reliance upon such 
act: Rage County v. Burlington <£• M. R. R. 
Co., 40-520. 

Unauthorized acts of county officers in 
levying taxes on lands which are at the time 
claimed by the county will not constitute an 
estoppel as against the county: Buena Visto. 
County v. Iowa Falls <£ S. C. R. Co., 46-226. 

A county will not be estopped or bound 
by the acts of its officers which are in viola
tion of law, and void: Howard County v. Bul-
lis, 49-519; Gill v. Appanoose County,'68-20. 

Representations of authorized agents of a 
county, made in connection with a sale of its 
lands, that there are no taxes assessed 
against them, will estop the county from 
collecting taxes for preceding years: Cal
houn County v. American Emigrant Co. 93 TJ. 
S., 124. 

If a conveyance is made of land to which 
the county has been adjudged not to have 
title, the purchaser may recover the price 
paid: Nelson v. Hamilton County, 71 N. W., 
206. 

An action by a county to set aside a con
veyance will not render taxes levied on the 
property after such conveyance void: Amer
ican Emigrant Co. v. Iowa R. Land Co., 52-
323. 

In a particular case, held, that it was not 
sufficiently shown that taxation of certain 
lands by a county was made by such inad
vertence or mistake that it should not be 
estopped from asserting title thereto: Ad
ams County v. Burlington dé M. R. R. Co., 
55-94. 

The fact that land has been taxed to a 
purchaser, who has obtained title thereto 
from the county by fraud, will not estop the 
county from asserting its title: liixby v. 
Adorns County, 49-507. 

Assignment of notes to: Under some 
circumstances a county may take an assign
ment of notes, and in an action by the county 
against the maker of a note it will be pre
sumed that the circumstances were such as 
to authorize the assignment to the county 
until the contrary is shown: Marshall County 
v. Hannu, 57-372. 

Trust property: Where public lands were 
granted to counties, the proceeds thereof to 
be used in erecting county buildings, held, 
that such proceeds were held in trust by the 
counties, and in an action by the county to 
recover a portion of such fund a general in
debtedness due defendant from the county 
could not be set off: Davis v. Muscatine Coun
ty, Mor., 161. 

Construction of ditches: Where the board 
of supervisors, in pursuance of a proper ap
plication, have had a ditch constructed, and 
have paid the contractor the amount of his 
claim therefor, a person whose land is taxed 
for its construction cannot restrain the col
lection of such taxes. His objection ought 
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to bs made sooner: Noyes v. Harrison Coun
ty, 57-312. 

While it has been held in this state, 
against the decided weight of authority in 
other states, that counties are liable for dam
ages caused by reason of the negligent con
struction and maintenance of county bridges, 
the court is not disposed to extend the rule 
which has been held applicable to bridges so 
as to make the county liable for damages re
sulting from the negligent construction of a 
county ditch, or from negligence in allowing 
the same to become obstructed: Oreen v. 
Harrison County, 61-311; JVuíí v. Mills Coun
ty, 61-754. 

Construction of levees: In a proceeding 
before the board of supervisors to authorize 
the construction of a levee, and the assess
ment of taxes therefor upon adjacent lands, 
i t is essential that a petition signed by resi
dents interested in the improvements shall 
ba presented. Unless this requirement is 
complied with the supervisors can obtain no 
jurisdiction: Hickman v. Hoard of Sujwvis-
crs, 70-627. 

Construction of roads: The county has 
authority to aid in the construction of a road, 
and warrants issued for that purpose are 
valid: Long v. Boone County, 32-181. 

The county collecting and expending a 
road tax under the provisions of 20 G. A., 
ch. 200, \ 1533 is not liable for damages due to 
the negligence of its agents in constructing 
a highway as authorized by such act, result
ing in injury to adjacent property: Packard 
v.Toltz, 62 N. W., 757. 

The only exception to the rule that coun
ties are not liable for the negligent or unlaw
ful acts of their agents is in case of defective 
bridges and such exception rests upon the 
authority of decisions not in harmony with 
general principles and not to be extended to 
other cases: Ibid. 

A county being an involuntary corpora
tion forced into existence for the purpose 
of such governmental duties as are imposed 
by law, which duties must be discharged 
through agents or employes, is not liable 
for the wrongful acts of such agents, nor are 
such agents liable unless acting maliciously 
where they are discharging the express au
thority conferred upon them: Ibid. 

Par. 12. School fund: The board of su
pervisors cannot take advantage of the ex
emptions from tax sales accorded to school-
fund mortgages, and buy in land sold for 
taxes upon which such a mortgage exists, for 
the express purpose of defeating a prior 
mortgage. The purchase of such tax title 
not being necessary for the protection of the 
fund, they have no power to make it: Miller 
v. Gregg, 26-75. 

Par. 18. Bridges: The board of supervis
ors have authority to contract for the erec
tion of bridges within the limits of cities in 
the county: Oskaloosa Steam-Engine Works 
v. Pottawattamie County, 72-134. 

While municipal corporations have power 
to erect such bridges as public convenience 
may require, within their respective coun
ties, they are not authorized to construct 
bridges over navigable waters without ex
press legislative enactment: ¡Snyder c. Fos
ter, 77-638. 

The board may properly delegate to com
mittees the authority to make application of 
county funds for small expenditures in the 
repair of bridges and the like: Denison v. 
Watts, 66 N. W., 886. 

The board may furnish plank for culverts 
or small bridges in accordance with the pub
lic convenience. The authority under this 
subdivision is not limited to bridges of such 
extent that the county would be liable for 
injuries resulting from negligence of the 
board in maintaining them in good condi
tion: Ibid. 

Liability for defects: The county being 
expressly empowered to make and repair 
bridges and levy a bridge tax for such pur
poses (? 1303), it is its duty, and not that of 
the road supervisors, to build and keep in 
repair bridges of such size as to require an 
extraordinary expenditure of money to con
struct them, or the repairs upon which in
volve a considerable expense: and the county 
is liable for the damages resulting from neg
ligence in building or failing to repair: Wil
son v. Jefferson County, 13-181; Brown ». Jeff
erson County, 16-339;\Soper ». Henri/ County, 
26-264; Kendall ». Lucas County, 26-395; Da
vis v. Allamakee County, 40-217; Moreland ». 
Mitchell County, 40-394; Chandler ». Fremont 
County, 42-58; Huston ». Iowa County, 43-456; 
Krause ». Davis County, 44-141; Cooper ». 
Mills County, 69-350. 

The general language of this paragraph 
is to be construed in connection with the gen
eral provisions of the statute regulating the 
making and repairing of highways (g 1528 et 
seq.): Soper ». Henry County, 26-264. 

The county board is not required to as
sume that a bridge will be used in an unusual 
and extraordinary manner, either by passing 
in great speed or by passage of a large 
weight. Its liability stops with constructing 
and maintaining its bridges so as to protect 
them against injury by a reasonable, proper 
and probable use thereof, in view of the cir
cumstances, such as the extent, kind and 
nature of the travel and business on the road 
of which it forms a part: Yordy v. Marshall 
County, 80-405. 

But the court cannot declare as matter of 
law that the passage of a steam thresher is 
not to be anticipated, and therefore that it is 
not negligence not to make provision for 
such traffic. It is for the jury to determine 
whether the county is guilty of negligence 
in not maintaining the bridge in a safe condi
tion for the passage of such, machine, and 
whether plaintiff was guilty of negligence 
in attempting to move such apparatus across 
the bridge under the circumstances: Ibid. 

What deemed county bridges: The 
county is not responsible for bridges which 
it is contemplated shall be built and kept 
in repair by the road district (§ 1528) and 
for damages resulting from the unsafe con
dition for which the road supervisor is made 
personally liable, after notice in writing (I 
1557): Soper o. Henry County, 26-264; Chand
ler v. Fremont County, 42-58; Taylor v. Daiis 
County, 40-295. 

But even though it may be the obligation 
of the road supervisors to make small repair* 
on county bridges for the purpose of keep
ing them in order, the county is not thereby 
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relieved from its liability as to such bridges: 
lioby v. Appanoose County, 63-113. 

Where a bridge, not originally built by 
the county, which was twelve feet in span, 
and could be built for seventy-five dollars, 
was defective for want of a railing which 
would have cost five dollars, and the road 
district had ample means for repairing or 
rebuilding if necessary, held, that such 
bridge was not a county bridge, and the 
county was not liable for injuries received 
from defects therein: Chandler v. Fremont 
County, 42-58. 

Held, that the county was not liable for 
damages resulting from the falling of a 
bridge, where it did not appear that it had 
ever assumed control thereof, or made ap
propriation for building it or keeping it in 
repair, and that the records of the board 
showing the appropriation for rebuilding 
after the accident, were not admissible to 
establish such liability: Tiller v. Iowa County, 
48-90. 

The fact that the county is authorized to 
chango the location of a highway, and that 
it is required that the new highway shall be 
put into as good condition as the old one, 
will not render ib liable for defects in a 
small bridge upon such new highway, 
although the committee of the board of 
jupervisors authorized to examine such new 
highway has accepted it: Taylor v. Davis 
County, 40-295. 

Bridges, properly designated county 
bridges, and for the construction or repair 
of which the county is liable, are bridges of 
the larger class inquiring an extraordinary 
expenditure of money: Ibid. 

That citizens or another corporation has 
contributed to the construction of the bridge 
does not relieve the county from liability 
for negligence in constructing it or keeping 
it in repair: Moreland v. Mitchell County, 40-
394, and see Albee v. Floyd County, 46-177. 

The board has power to construct, and 
levy taxes for, a free bridge over a stream, 
although within the limits of an incorporated 
city, when i t will accommodate the county 
and traveling public at large: Bell v. Foutch, 
21-119: BarMt v. Brooks, 21-144. 

The board may also aid in the construc
tion of free bridges, erected with the sanc
tion of the proper authorities, for public use 
upon public lines of travel within as well as 
without incorporated towns or cities: Ibid. 

While the county is liable for injuries 
resulting, through its fault, from defective 
bridges erected by it upon a public high
way within a town which is not made a sepa
rate road district, yet when the town be
comes incorporated as a city of the second 
class, and its organization as such is per
fected, the city becomes bound to keep its 
bridges in repair, and is, in the absence of 
contract, alone liable for their safe condi
tion: McCullom v. Black Hawk County, 21-
409. 

The provision found in \ 527 of Code of 
'73 that public bridges exceeding forty feet in 
length over any stream crossing a state or 
county highway shall be constructed and 
kept in repair by the county was held appli
cable to all bridges and not merely to those 
within city limits. But this provision did 

not affect the question whether bridges less 
than forty feet in length are to be deemed 
county bridges, and that fact depends upon 
their necessity to the public, their character 
and cost, and the financial ability of the 
road district in which they are located to 
construct and maintain them: Casey v. Tama 
County, 75-655. [This portion of \ 527 of Code 
of '73 has been omitted.] 

Where, by the provisions of \ 426 relat
ing to bridges near a county line, one county 
constructs a bridge along the line of a county 
road within the limits of another county, it 
becomes liable for injury resulting from neg
ligence in constructing and maintaining such 
bridge: Ibid. 

Extent of liability: The county is to be 
held to the exercise of such care with refer
ence to its bridges as reasonably prudent 
and careful men would use in the conduct 
and management of their own affairs of like 
importance: Cooper v. Mills County, 69-350. 

The county is required to use the care 
which might be expected of a prudent and 
reasonably diligent person under similar 
circumstances in the management of his 
own affairs: Wiers v. Jones County, 80-351. 

In an action against a county for dam
ages resulting from the falling of one span 
of a bridge, iield, that the jury should not 
have been limited to the consideration of 
evidence relating to the condition of that 
portion of the bridge alone: Hughes v. Mus
catine County, 44-672. 

Approaches: The county is liable not 
only for the defective construction of a 
bridge, but for negligently and carelessly 
adopting an insufficient plan therefor: Fer
guson v. Davis County, 57-601. 

Where it appeared that the plan, in 
accordance with which a contract for the 
erection of a bridge was made and carried 
out, was defective, and that, although pre
pared by the contractor, it was so prepared 
at the direction of the county and against 
his advice as to particular features, held, 
that such contractor was not liable for de
fects of the bridge constructed by him due 
to a defective plan: Holland v. Union County, 
68-56. 

Where it is claimed that the place where 
an accident occurs is an approach to a bridge 
in such sense as to be a part of it, the ques
tion as to whether it is or not is for the jury. 
An approach having the character of a 
highway rather than a structure to aid ap
proach to the bridge cannot be regarded as 
a part of the bridge. There is an obvious 
distinction between an approach having the 
character of a highway, or of an independ
ent structure, and an embankment, wall, or 
other structure intended alone for an ap
proach to the bridge: Newcomb v. Montgom
ery County, 79-487. 

The approaches to a county bridge are 
a part of the bridge and a county is liable 
in a proper case for negligence in the con
struction of such approaches: Miller v. Boone 
County, 63 N. W., 352. 

The question as to whether the place 
where the injury occurred was on the ap
proach to the bridge or on the highway is a 
question of fact for the jury: Ibid. 

A resolution of the board of supervisors 
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is admissible to show that they recognize 
the approach to a bridge as a portion of the 
bridge: Jessup v. Osceola County, 92-178. 

Evidence that a few days after the acci
dent timbers were found to be decayed is 
admissible as tending to show the condition 
of the bridge at the time of the accident: 
Ibid. 

The approaches to a county bridge con
stitute a part of the bridge, and the county 
is liable for defects in the construction of 
such approaches: Moreland v. Mitchell Coun
ty, 40-394; Albee v. Floyd County, 46-177. 

The county may be liable for injuries re
ceived by a person who, in the night-time, 
goes upon a newly-constructed bridge and 
suffers injury by reason of the embankments 
not being completed or properly guarded: 
Van Winter v. Henry County, 61-684. 

It is error to instruct the jury that as a 
matter of law the embankment constituting 
the approach to the bridge is to be regarded 
as a part of it. That is a question for the 
jury: Nims v. Boone County, 66-272; Nims v. 
Boone County, 68-642. 

Where a span of a bridge over a bayou 
was separated from the main bridge over a 
stream on the same lino of road by some 
twenty feet of embankment, held, that 
whether such span was a part of the main 
bridge was a question for the jury: Casey v. 
Tama County, 75-655. 

Notice: A county may be liable for in
juries received from the falling of a bridge, 
which, though properly constructed, has 
become unsafe by decay of the timbers, if it 
has failed to exorcise care and diligence in 
inspecting and repairing the same, whether 
the need of such repairs is open and obvious 
or not: Bluff v. Poweshiek County, 60-529. 

The county will be liable for negligence 
in failing to inspect and repair where a 
bridge, though properly constructed, has 
been built so long that in the exercise of 
ordinary care and diligence the board of 
supervisors ought to have known that it 
would in such time become dangerous: Fer
guson v. Davis County, 57-601. 

The county may also become liable for 
failure of its authorities, upon being notified 
of the dangerous condition of the bridge, 
to have it examined and repaired if defective, 
and its use in the meantime prevented: Ibid. 

But where i t appeared that an examina
tion had been made by a competent person, 
who reported that the bridge would run 
about four years, held, that the fact that it 
had already stood for a period greater than 
the average life of the timber of which it was 
composed would not render the county liable 
unless some member of the board knew or 
was informed of its unsafe condition, or, in 
the exercise of reasonable care, should have 
known such condition: Ibid. 

Where it appeared that the county au
thorities had placed a written notice of the 
defective condition of a bridge somewhere 
thereon, and put a pole across one end of it, 
but there was nothing to show that such no
tice or pole was there when plaintiff re
ceived his injury, held not error to refuse an 
instruction assuming that defendant would 
not be liable if notice was given and the 

bridge obstructed, and such notice or ob
struction were subsequently removed by 
some unauthorized person: Brown v. Jeffer
son County, 16-339. 

Where the county erects a barricade and 
notice at a dangerous bridge, and the barri
cade is moved without the knowledge or 
consent of the county, it is not liable for 
damages which result from such removal 
unless it is notified thereof, or in the exer
cise of reasonable diligence should have 
known of such removal in time to have pre
vented the accident: Wiers v. Jones Coxmty, 
80-35. 

It is the duty of each member of the board 
to report knowledge of defects in county 
bridges that they may be repaired or replaced 
and proper steps taken to prevent accidents, 
and notice given to a member long enough 
before the accident to have enabled him to 
report the matter to the board, and for re
pairs to have been made, will charge the 
county with notice of the defect: Morgan v. 
Fremont County, 92-644. 

As bearing on the question of negligence 
in failing to use reasonable care in keeping 
the bridge in repairs evidence of experts is 
admissible as to the ordinary life of timbers 
used in the bridge: Ibid. 

Where a defect in a bridge has been open 
and notorious for more than six months, 
held, that the county was chargeable with 
notice thereof: Waud v. Polk County, 88-617. 

Contributory negligence on the part of 
the person injured will defeat his recovery 
but mere knowledge of the defective condi
tion of the bridge will not be, as a matter of 
law, negligence: Ibid. 

The defect in the bridge may be so mani
fest, open and notorious as that by reason of 
its continuance the county is chargeable 
with notice thereof without the plaintiff's 
being chargeable with contributory negli
gence in regard to an accident happening to 
him from such defect: Moman v. Franklin, 
County, 68 N. W., 559. 

In an action against a county to recover 
damages for injuries received by reason of a 
defective bridge, defendant may show that 
plaintiff had knowledge of the unsafe condi
tion of the bridge and might have reached 
his destination by another road equally con
venient, over a good bridge: Walker v. Deca
tur County, 67-307. 

I t will not, however, as a matter of law, 
constitute contributory negligence that 
plaintiff, knowing the bridge in question 
was unsafe, did not take another road which 
was safe and convenient, the bridge at which 
the accident occurred not having been bar
ricaded but left open for public travel: Ibid. 

In a particular case, held, that there was 
such contributory negligence on the part of 
a person killed by falling from a bridge that 
no recovery could be had, although it was 
claimed that the bridge was defective by 
reason of the absence of any railing between 
the spans: Dale v. Webster County, 76-370. 

If a person about to drive on a bridge 
knows it to be unsafe and that it is impru
dent to drive thereon, and that he might 
take another way to reach his destination 
which would be safe and convenient, he will 
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be guilty of negligence in going upon the 
unsafe bridge: Homan v. Franklin County, 
90-185. 

Where the board of supervisors have 
taken the proper steps to place barriers 
across a defective bridge and post notices 
warning travelers of its dangerous condi
tion, the county will not be liable to one who 
drives upon such bridge and is injured, even 
though, by reason of his being unable to 
understand the English language, he could 

not read the notices: Weirs v. Jones County, 
86-625. 

Par. 19. Bounties for scalps of -wild 
animals: To entitle a party to recover the 
additional bounty herein contemplated, the 
animals must be taken and killed within the 
county: Murray v. Jones County, 72-286. 

Par. 22: The rules and regulations here 
contemplated are for their own government 
and not for the government of other bodies 
or boards: Hunter v. Jasper County, 40-568. 

SEC. 483. Expenditures for improvements—when vote necessary. 
The board of supervisors shall not order the erection of a court-house, jail, 
poor-house or other building, or bridge, when the probable cost will exceed 
five thousand dollars, nor the purchase of real estate for county purposes 
exceeding two thousand dollars in value, until a proposition therefor shall 
have been first submitted to the legal voters of the county, and voted for by 
a majority of all persons voting for and against such proposition at a gen
eral or special election, notice of the same being given for thirty days pre
viously, in a newspaper, if one be published in the county, and, if none be 
published therein, then by written notice posted in a public place in each 
township in the county. [18 G. A., ch. 46; 16 G. A., ch. 80; C. 73, § 303; 
R , § 312.] 

The members of the board of supervisors 
violating these provisions by voting to erect 
a building or bridge, the probable cost of 
which exceeds the amount here specified, 
without having submitted the question to 
vote, are guilty of a misdemeanor under 3 
4905: State v. Conlce, 25-237. 

"Where the erection of a building, the 
probable cost of which exceeds $5,000, has 
been formally authorized, the board are lim
ited to the amount authorized by such vote, 
and an indebtedness contracted beyond that 
amount is void: Meicliurd v. Warren County, 
31-381. 

The county cannot be held on an implied 
contract for a quantum meruit where an ex
press contract would have been unauthorized. 
The acceptance and occupation of a building, 
erected at greater expense than that author
ized, will not render the county liable for its 
cost beyond the amount authorized: Ibid. 

Where the people of a county had by vote 
authorized the erection of a court-house, and 
an expenditure of $75,000 for that purpose, 
and plaintiff contracted to build it for that 
amount, according to certain plans and speci
fications, but the contract provided for pos
sible changes in the plans and specifications, 
the cost of which was to be added to or de
ducted from the amount agreed to be paid 
for the building, and the changes which 
were made added materially to the contract 
price, and no corresponding reductions were 
made, held, that all agreements whereby the 
total cost of the work was to exceed the 
amount authorized to be expended were void, 
having been made in excess of the authority 
of the board of supervisors, and that plaintiff 
was not entitled to recover anything on such 
contracts; and the fact that the county was 
compelled to vote an additional $50,000 for 
the completion of the building could not be 
construed to be a ratification of the illegal 
acts of the parties in making the contracts: 
King v. Mahaska County, 75-329. 

And in such case held, that the county 
might insist that all money paid was paid on 

the original contract, and not on the illegal 
modification: J bid. 

The board may order the purchase of real 
estate, not exceeding $2,000 in value, and the 
erection thereon of a public building not 
costing to exceed $5,000, without submitting 
the question to a vote: Merchant v. Tama 
County, 32-200. 

In the submission of a proposition for the 
outlay of money, two distinct objects, each 
calling for a certain specified amount, cannot 
be included in one proposition: Gray v. 
Mount, 45-591. 

Before the amendment made by 18 G. 
A., ch. 46, held, that the submission here 
authorized could only be made at a general 
election: Jbid; Yanl v. Brooks, 19-87. 

Where a proposition was made to a county 
to sell property to it for a court-house, and 
the proposition was submitted to the voters 
and acquiesced in by them, held, that such 
action did not constitute an acceptance, but 
only authorized an acceptance by the board 
of supervisors, and in the absence of such 
action on the part of the board the contract 
was not binding on the county: Starr v. 
Board of Supervisors, 22-491. 

And held, that such a proposition must be 
accompanied, when submitted to vote, by a 
provision to lay a tax for the payment thereof, 
as provided in \ 447: Ibid. 

It is not necessary that in connection with 
a proposition to expend more than $5,000 in 
the erection of a court-house there be sub
mitted a proposition to levy a tax, where to 
meet the required expenditure no special 
tax need be voted. But when, in order 
to pay for the building, money must be 
borrowed or a debt be incurred, then the 
question of borrowing the money must be 
submitted with the proposition to erect the 
building: Miller v. Merriam, 62 N. W., 689. 

The proceeds of swamp lands may be ap
propriated to the building of public bridges 
when duly authorized by the vote of the peo
ple: Barrett ». Brooks, 21-144. 

The submission of such a question to vote 
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need not include the submission of the con- struction of a bridge does not restrict the 
tract under which the bridge is to be built: board from appropriating a further sum 
Ibid. from the bridge fund: Bell v. Foutch, 21-119. 

A proposition to sell swamp lands and to Under a statute authorizing the voting of 
devote the proceeds to the erection of a court- taxes by a township to aid in the construction 
house are not necessarily separate proposi- of county bridges, held, that the electors of 
tions, but may be submitted together: Rock the township could only vote such taxes-
v. Jiinthart, 88-37. when the cost was at least $10,000, which es-

That proceeds of swamp lands are appro- timate or cost must be fixed by the board 
priated by a vote of the electors to the con- of supervisors: Bitz v. Tannehill, 69-476. 

SEC. 424. Appropriations for county bridges—limitations. The 
board of supervisors of any county having a population of more than ten 
thousand may appropriate, for the construction of any one bridge which is 
or may hereafter become a county charge, within the limits of such county, 
or may appropriate toward the construction of any bridge across any 
unnavigable river which is the dividing line between any two counties in 
this state, or between one county in this state and another state, such sum 
as may be necessary, not exceeding the sum of forty dollars per lineal foot 
for superstructure, but in no case shall they appropriate for said purpose, 
including substructure, superstructure and approaches, a sum exceeding 
fifteen thousand dollars; but, in any county having a population exceeding 
fifteen thousand, said board may appropriate, as aforesaid, not to exceed 
twenty-five thousand dollars; but not more than fifteen thousand dollars 
shall be expended in the construction of such bridge across a stream which, 
is the dividing line between two counties. [16 G. A., ch. 80; C. 73, § 303.} 

SEC. 425. Expenditure of insurance money. In any county in this 
state where any of the public buildings thereof have been or may hereafter 
be destroyed by fire, wind or lightning, the board of supervisors of such, 
county, for the purpose of reconstructing the same, may appropriate and 
use, in addition to the amount now authorized by law, the amount received 
by way of insurance on such building or buildings so destroyed. [19 G. A., 
ch. 54.] 

SEC. 426. Bridges on county-line roads. Whenever a county-line 
road intersects a stream of sufficient width to require a county bridge, and 
the point of intersection does not afford a suitable site for the construction, 
thereof, and there is a good site for its erection wholly within one or the 
other of said counties, at a reasonable distance from the county line, the 
boards of supervisors of the respective counties to be benefited by said 
bridge may make the necessary appropriations for the construction and 
maintenance thereof, as they might do if said bridge was located on the 
county line. [17 G. A., ch. 40.] 

Where, under the provisions of this stat- resulting from negligence in constructing-
ute, one county erects a bridge along a and repairing such bridge: Casey v. Tama, 
county road but within the limits of another County, 75-655. 
county, it may be held liable for injuries 

SEC. 427. Highways established to avoid bridging. The board of 
supervisors of any county shall have the power, on its own motion, to 
change and establish highways along streams, where it can avoid building 
a bridge or bridges over such streams, and said highways shall be placed 
in good traveling condition by such board of supervisors; and all costs 
accruing in the establishment of said road shall be paid out of the county 
bridge fund. [21 G. A., ch. 85, § 1.] 

SEC. 428. Damages—appeal. Whenever it is found necessary to-
establish such highway, the board of supervisors, at any regular session, 
may appoint three disinterested citizens as appraisers to assess the damages 
occasioned thereby, and may hear evidence, and increase or decrease the 
damages allowed by the appraisers as to it may seem just. Any party 
aggrieved by its action may appeal therefrom to the district court in the 
same time and manner, and with the same effect, as is provided in relation, 
to the establishment of highways. [Same, §§ 2, 3.] 



233 
Tit. IV, Ch. 2. BOARD OF SUPERVISORS. §§ 429-432 

SEC. 429. Expendi ture of bridge fund on highways. Whenever 
any county in the state is free from debt, and has a surplus in its bridge 
fund, after providing for the necessary repairs of bridges in said county, 
the board of supervisors may, out of such surplus, make improvements upon 
the highways, upon the petition of one-third of the resident freeholders of 
any township in said county; but in no case shall they be authorized to run 
the county in debt for such improvement of the highways; and whenever 
they shall make such improvements, they shall let the work by contract 
to the lowest responsible bidder, after having advertised for proposals, in 
some newspaper printed in the county, for not less than fourteen days 
previous to the letting of said contract. [18 G. A., ch. 88, § 1.] 

SEC. 430. Dependent soldiers' and sailors' tax. A tax of one-half 
mill upon the dollar, or such less sum as may be needed, may be levied by 
the board of supervisors upon all taxable property within the county, to be 
collected at the same time and in the same manner as other taxes, to create 
a fund for the relief of and to pay the funeral expenses of honorably 
discharged, indigent Union soldiers, sailors and marines, and their indigent 
wives, widows, and minor children not over fourteen years of age, if boys, 
nor over sixteen years, if girls, having a legal residence in the county. 
[24 G. A., ch. 69, § 1; 22 G. A., ch. 105, § 1.] 

SEC. 431. Commission to disburse—duties. Said fund shall be 
disbursed by the soldiers'relief commission, which shall consist of three 
persons, two of whom shall be honorably discharged Union soldiers, sailors 
or marines, to be appointed by said board, subject to removal at any time 
by said board for neglect of duty or maladministration, at the regular 
meeting in September, and who shall hold their office for three years, and 
until their successors shall be appointed and qualified; all vacancies to be . 
filled by appointment by the board, one to be appointed each year. They 
shall qualify by taking the usual oath of office, and give bond in the sum 
of five hundred dollars each, conditioned for the faithful discharge of their 
duties, with sureties to be approved by the county auditor, and, when 
approved, shall be filed and recorded by him as other official bonds. The 
commission shall organize by the selection of one of their number as chair
man, and one as secretary. [22 G. A., ch. 105, §§ 2, 4.] 

SEC. 432. Meetings—report to supervisors—disbursements—how 
made. The commission shall meet annually at the county auditor's 
office, on the first Monday in September, and at such other times as may be 
necessary, at which annual meeting it shall detei*mine who are entitled to 
relief, and the probable amount required to be expended therefor, which 
sum it shall certify to said board, together with a list of those found to be 
entitled to relief, and the sum to be paid in each case, the aggregate not to 
exceed the amount to be raised by the tax levy authorized; and it, at its 
regular September meeting, shall levy a sufficient tax to raise this amount. 
Upon the filing of the list with the board of supervisors, the county auditor 
shall, within twenty days thereafter, transmit to the township clerks in the 
county the names of those, if any, to whom relief has been awarded, and 
the amount. On the first Monday of each month after the fund is ready 
for distribution, the auditor shall issue his warrant upon the county treas
urer to the commission for the sums thus awarded, and it shall proceed to 
disburse the same to the parties named in the list, taking receipts therefor, 
or distribution may be made in any other manner the commission may 
direct. Should it appear to the commission that any person entitled to assist
ance will not properly expend the same, then the payment may be made to 
some suitable person, who shall, as directed by it, make the disbursements 
thereof, for the use and benefit of such person. The amount awarded to 
any party may be increased, decreased or discontinued by the commission 
at any regular meeting. New names may be added and certified thereat, 
and it shall, at the close of the year, make annual detailed reports of its 
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"work, 'which shall be accompanied with the proper vouchers for all moneys 
received by it. [24 G. A., ch. 69, § 2; 22 G. A., ch. 105, § 3.] 

SEC. 433. Burial of indigent soldiers and sailors. The board of 
supervisors shall designate some suitable person in each township to cause 
to be decently interred the body of any honorably discharged soldier, sailor 
or marine who served in the army or navy of the United States during the 
late war, who may hereafter die without leaving sufficient means to defray 
the expenses of his funeral. Such burial shall not be made in any ceme
tery or burying-ground or part thereof used exclusively for the burial 
of the pauper dead. The expenses of such burial shall in no case exceed the 
sum of thirty-five dollars, and in case surviving relatives of the deceased shall 
desire to conduct the funeral, and are unable or unwilling to pay the 
charges therefor, they shall be permitted to do so, and the expenses shall 
be paid as herein provided. [20 G. A., ch. 178, § 1.] 

SEC. 434. Graves to be marked. The grave of any deceased soldier, 
sailor or marine shall be marked by a headstone, showing his name and the 
organization to which he belonged or in which he served; and such head
stone shall not cost more than the sum of fifteen dollars, and shall be of 
such design and material as may be approved by the board of supervisors. 
The expenses of such burial and headstone shall be paid by the county in 
which such person died. The board of supervisors of such county shall 
audit the account and pay the same in such manner as other claims are 
audited and paid. [Same, §§ 2, 3.] 

SEC. 435. Soldiers' monuments and memorial halls—tax for— 
inscriptions. "Whenever a petition shall be presented to the board of 
supervisors of any county, signed by a majority of the members of the 
grand army posts therein, asking it to submit to the voters of such county, 
at the next general election thereafter, the question of aiding in the erec
tion of a soldiers' and sailors' monument or memorial hall, the same shall 
be ordered by such board. The board shall cause the proposition to be 
printed and placed upon the ballots, and the election shall be conducted in 
the manner provided in case of similar or like propositions in the chapter 
on elections. If a majority of the votes polled is in favor of the adoption 
of the proposition, then such board, at the time of levying the ordinary 
taxes following the election, shall levy the same, which levy shall be 
placed upon the tax list and collected as other taxes. The tax thus voted 
shall not exceed one mill on the dollar upon the assessed valuation of the 
taxable property within the county. If a monument shall be erected, then 
there shall be inscribed thereon, or, if a hall be erected, recorded therein, 
the names of all deceased soldiers and sailors who have died or may here
after die, and who enlisted or entered the service from the county, and 
such other names of soldiers and sailors as may be directed by the grand 
army posts of the county. [21 G. A., ch. 62, §§ 1, 2.] 

SEC. 436. How tax expended. Such taxes, when collected by the 
county treasurer, shall be drawn and expended for the erection of such 
soldiers' and sailors' monuments or memorial halls, under the direction of 
a committee of three, to be selected by a majority of all the members of the 
grand army posts in the county where such tax is voted, who shall each 
give bonds in such amount as shall be fixed by the board, and the county 
auditor shall draw his warrants upon the treasurer for said money, at the 
times and in such amounts as may be directed by said committee, and shall 
charge it with the same, and such committee shall settle and account to the 
board of supervisors for all money so drawn, in the same manner as is now 
or may hereafter be provided by law for the settlement of the accounts of 
township clerks; but no such tax shall be voted in any county which has 
before made an appropriation for said purposes, or either of them, by virtue 
of any law heretofore in force. [Same, § 3.] 

SEC. 437. Compromise by county •with sureties. Where judgment 
has been or may hereafter be rendered against any county treasurer or 
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•other county officer and the sureties on his official bond, in favor of any 
county in this state, and remains unsatisfied, and the board of supervisors 
of such county are satisfied that the full amount thereof cannot be collected, 
such board of supervisors shall have power to compromise the said judg
ment, and to enter full satisfaction thereof under the terms of said com
promise. [18 G. A., ch. 48, § 1.] 

SEC. 438. Conditions of compromise. In all cases referred to in the 
preceding section, if the principal debtor and each of the sureties on his 
•official bond shall execute a written consent to a compromise with any one 
or more of said sureties, and to a release of said surety or sureties, and in 
such writing shall agree that such compromise or release shall not release 
any of the sureties who shall not compromise and be released from the pay
ment of the unpaid judgment, then in that case, upon the filing of such 
written consent with the auditor of such county, the board of supervisors 
of such county shall have full power, and are hereby authorized, to com
promise with any one or more of such sureties, and to release such surety 
or sureties upon the terms which may be agreed upon in such compromise. 
[Same, § 2.] 

SEC. 439. Disposition of funds therefrom. In case of any com
promise as provided in the two preceding sections being made, the money 
received by the county thereon shall be paid to the various funds of the 
•county, in proportion to the amount that each fund is in default, as such 
•default existed at the time the judgment was rendered, as nearly as the 
same can be ascertained, so that each fund shall receive its pro rata share, 
•as the same shall be determined by the board of supervisors. [Same, § 3.] 

SEC. 440. Acts requiring majority of whole board. No tax shall 
"be levied, no contract for the erection of any public buildings entered into, 
no settlement with the county officers made, no real estate purchased or 
sold, no new site designated for any county buildings, no change made in 
the boundaries of townships, and no money appropriated to aid in the con
struction of highways and bridges, without a majority of the whole board 
of supervisors voting therefor and consenting thereto. [C. 73, § 305; R., § 
313.] 

The authority of a county to aid in the or be put in writing in order to be binding, 
•construction of a road is here necessarily yet there should at least be an assent to 
implied and warrants issued therefor are such action given by a majority of the mem-
valid: Long v. Boone County, 32-181. bers of the board, while in session, before i t 

While it is not necessary that everything will be binding on the county: Bice v. Ply-
<d.one by the board must be entered of record mouth County, 43-136. 

SEC. 441. Official newspapers—how selected—what published in 
-—compensation. The board of supervisors of each county shall, at its 
January session in each year, select two newspapers published within the 
-county, or one, if there be but one published therein, having the largest 
number of bonaflde yearly subscribers within the county, which circulation 
shall be determined as follows: In case of contest, the applicants shall 
•each deposit with the county auditor, on or before a day named by the board 
•of supervisors, a certified statement, subscribed and sworn to before some 
competent officer, giving the names of the several post-offices, and the 
number and the names of the bona fide yearly subscribers receiving their 
papers through each of said offices living within the county; such statements 
to be in sealed envelopes, and opened by the county auditor upon direction 
of the board of supervisors; and the two applicants thus showing the great
est number of bonaflde yearly subscribers living within the county shall be 
the county official papers, in which all the proceedings of the county board 
of supervisors, the schedule of bills allowed, and the reports of the county 
treasurer, including a schedule of the receipts and expenditures, shall be 
published at the expense of the county during the ensuing year, and the 
>costs of such publication shall not exceed thirty-three and one-third cents 
jfor-each ten lines of brevier type, or its equivalent; but in counties having 
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a population of seventeen thousand or more, three papers, not more than 
two of which shall be published in the same town, shall be selected, in 
which such proceedings shall be published, with the same limitation as to* 
compensation; and, in counties having two county seats, each district shall 
be regarded as a county for the purposes of such publication. The county-
auditor shall furnish all such papers selected a copy of such proceedings 
for that purpose. In case a contest is made by a publisher, the board shall 
receive other evidence of circulation, and he shall have the right of appeal 
to the district court, to be taken as in ordinary actions. Neither publisher" 
to the contest shall receive pay for publishing such proceedings until the 
case is finally disposed of. [21 G. A., ch. 86, § 2; 20 G. A., ch. 197, § 2; C. 73, 
§ 307.] 

Decisions under the original section: which the applicants protested, of the char-
The proprietor or publisher of a newspaper acter of a contest. The provision in regard 
has no such interest in the selection of his to naming a day for the filing of statements 
paper for the publication of proceedings, etc., is designed for the benefit of the applicants, 
that he can maintain an action in his own and may be waived by them: Cory v. Hamil-
name to compel the board to comply with the ton, 84-594. 
law, and order such publication in his paper: Objections should be made when the-
Welsh v. Board of Supervisors, 23-199; Smith statements are opened, and objection on the 
». Yoran, 37-89; loica Ifews Co. v. Harris, 62- ground of fraud in such statements should' 
601. not be postponed until the selection is made: 

The schedule of the receipts and expendí- I bid. 
tures, with the names of all claimants, etc., Where a newspaper was selected to do-
required to be published under the provis- the county printing, subject to a contest, and 
sions of \ 304 of Code of '73 before its repeal, at the time fixed for the determination of the= 
were not required to be published under this contest one of the supervisors was absent and 
section as a part of the proceedings of the there was a tie vote on the motion to proceed 
board: McBride v. Hardin County, 58-219. with the contest, and on a subsequent day 
Nor was the treasurer's semi-annual report there was a tie vote on a motion to dismiss 
to be so published: Haislett v. Howard County, the contest, held, that the first action had the 
68-377. effect of postponing the matter, and. the see-

Where the board entered into a contract ond left it still pending, and as there had 
for the publication of matter authorized to been no final action upon the contest, no ap-
be published by them, in four newspapers in- peal could be taken: Hoxie v. Shaw, 75-427. 
stead of two as authorized by law, but at Although it is provided that the super-
such rate that the aggregate amount of com- visors shall select the newspapers to do the 
pensation was less than that which they printing at the January term, final action 
were authorized to pay for the proper print- upon a contest may be taken at a subsequent 
ing of such matter, held, that their action term, when by reason of the absence of one 
could not be restrained by injunction at the of the supervisors, causing an equal division 
suit of a tax-payer: Sperry v. Krelchner, 65- of the board, the matter cannot be disposed 
625. of until the entire board is present: Ibid. 

Section as amended: The intention of Such appeals are governed by the pro-
the amended section which is here substan- visions of i\ 4548 and 4552 relating to appeals 
tially l-etained is to give the aggrieved pub- from judgments of justices of the peace, and 
lisher the right to appeal in all cases from must therefore be taken within twenty days 
the action of the board in determining the and by the filing of an appeal bond: Starr v. 
newspaper in which publication shall be Ingham, 84-580. 
made, and not merely in cases where fraud A contest as to whether a paper is under 
is charged: Brown v. Lewis, 76-159. the provisions of this statute entitled to be 

The right of appeal does not depend upon selected for the publication of the proceed-
a charge of fraud and the person who desires ings of the board is triable in the first in
to contest the action of the board must file stance by the board of supervisors, and 
the statement required by the statute and formal pleadings are not in all cases neces-
such statements may be filed without the sary. On appeal to the district court the 
order of the board fixing the time for filing, case should be tried and decided as it was 
When more than two statements are filed made before the board of supervisors,and it is 
there is a contest within the meaning of the not error to fail to require the filing of 
statute and the board could not ignore or pleadings: Ashton v. Story, 64 N. W., 804. 
defeat it by neglecting to fix a day for the To become a subscriber to a newspaper 
filing of the statements and for hearing. One involves some voluntary act on the part of 
who has filed no statement cannot complain such subscriber or something which is in 
on appeal, the printing having been awarded effect an assent by him to the use of his 
to two papers in behalf of which statements name as a subscriber. A person to whom a 
have been filed: Bunion v. Haiskt, 90-376. paper is sent without his knowledge or con-

The fact that the board had not previously sent, either express or implied, is not a sub-
fixed a day for the filing of statements and scriber within the meaning of this statute, 
hearing of evidence in regard to them, held Therefore, held, that names of persons to 
not to deprive a hearing actually had, in whom the paper was sent in accordance with 
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a contract made by a real estate dealer as the first instance by the board of supervis
a n advertisement of his business were not to ors, and when fraud is relied upon the charge 
"be counted in determining the actual sub- of fraud should be made and brought to tue 
.scribers: I bid. attention of tne board before it determines 

The list of subscribers as presented to the the contest, and it is only in such case that 
board of supervisors should not be allowed the board is required to seek evidence of 
to be amended on the hearing of an appeal circulation other than that presented in the 
in the district court. The case should be statements of the applicants. If no such 
"tried as it was heard before the board: Ibid, question of fraud is raised before the board 

"When two or more statements are filed it should not be considered by the district 
"with applications to have specified news- court on appeal: Soss v. Campbell, 66 N. W., 
papers selected by the board of supervisors 1064. 
¡and made official there is a contest under On the consideration of the appeal in the 
this section; and the publisher is aggrieved district court the evidence must be intro-
when an adverse application based upon a duced as in other actions by ordinary pro-
fraudulent list is filed, and also when an- ceedings and cannot be introduced by affi-
•other paper is selected if his should have davits: Democrat Publishing Co. v. Lewis, 90-
T)een chosen. But the contest is triable in 304. 

SEC. 442. Books to be kept by board. The board is authorized and 
required to keep the following books: 

1. A book to be known as the ' ' minute book, ' ' in which shall be recorded 
«11 orders and decisions made by it, except those relating to highways. All 
orders for the allowance of money from the county treasury shall state on 
-what account and to whom the allowance is made, dating the same and 
numbering them consecutively through each year; 

2. A book to be known as the "highway record,"in which shall be 
recorded all proceedings and adjudications relating to the establishment, 
•change or discontinuance of highways; 

3. A book to be known as the "bridge book, " where a record of bridges 
shall be kept in a numerical order in each congressional township, com
mencing in section one, and numbering each bridge; give location in frac
tional parts of sections; name the kind of material used for substructure 
and superstructure; give length and cost of bridge, and, when repaired, 
to keep a record of repairs and charge it to the bridge; and warrants drawn 
in payment for erection or repairs of bridges shall indicate the number of 
the bridge for which it is issued in payment; 

4. A book to be known as the ' ' warrant book, ' ' in which shall be entered, 
in the order of its issuance, the number, date, amount, name of drawee of 
•each warrant drawn on the treasury, and the number of warrants, as 
directed in relation to the minute book. [C. 73, § 308; R., § 318.] 

It is not necessary that everything done The fact that the members of the board, 
"by the board be entered of record in order when not in session, expressed views differ-
"to be binding, although there must at least ent from their recorded action will not affect 
"be an assent thereto given by a majority of such action as recorded: Palo Alto County v. 
t he members while in session: Sice v. Ply- BurUngame, 71-201. 
•moidh County, 43-136. 

SEC. 443. Questions to be submitted to voters—tax payable in 
money only. The board of supervisors may submit to the people of the 
•county at any regular election, or at any special one called for that pur
pose, the question whether money may be borrowed to aid in the erection 
of any public buildings, and the question of any other local or police regula
tion not inconsistent with the laws of the state. And, when the warrants 
of a county are at a depreciated value, it may, in like manner, submit the 
-question whether a tax of a higher rate than that provided by law shall be 
levied; and in all cases when an additional tax is levied in pursuance of a 
vote of the people of any county for the special purpose of repaying bor
rowed money, or constructing or aiding to construct any highway or bridge, 
.such special tax shall be paid in money. [C. 73, § 309; R., § 250; C. '51, § 
114.] 

Where the proposition submitted to the payment, and" the ballots were "for court-
Toters was to issue bonds for the erection of house bonds" and "aga ins t " the same, a 
a court-house and provide a tax for their majority of the ballots cast being in the 
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affirmative, held, that such vote authorized Two or more propositions may be sub-
the levy of a tax as well as the issuance of mitted to vote at the same time, but they 
the bonds: Milwaukee & St. P. R. Co. v. Kos- cannot be joined together so as to make the 
suth County, 41-57. adoption of each depend upon the adoption 

Where a proposition is submitted for of all the others: McMillan v. Lee County, 3— 
ratification at an election it is necessary 311; Gray v. Mount, 45-591. 
that the voters shall be advised of the nature If the board are authorized to borrow 
or terms of the contract or proposition sub- money they may do it by means of negotiable 
mitted, and when or where they are called bonds, but if not so authorized they have no-
upon to express by vote their assent or authority to issue such bonds, and bonds so 
dissent: Page County v. American Emigrant issued will be void. [Decided under \ 114, 
Co., 41-115. Code 1851Í: Hull v. Marshall County, 12-142; 

The manner and form of notice is not Casady v. Woodbury County, 13-113. 
essential if there has been sufficient notice When authorized by Vote of the people 
in fact upon which the voters of the county the counties of Iowa have the power to issue 
have acted; and in a particular case, held, negotiable bonds for borrowed money or ex-
thatanoticeof submission of a proposition for traordinary expenditures: Carpenter v.Buena, 
the disposition of swamp lands by the county Vista County, 5 Dillon, 556. 
was sufficient, although such notice was not 
in the form required by statute: Ibid. 

SEC. 444. Restraining live stock—submission to voters. The board 
of supervisors may submit to the people of the county at any regular elec
tion, or at a special one called for that purpose, and on the petition of one-
fourth of the legal voters must submit, one of the following questions of 
police regulation: 

1. Shall stock be restrained from running at large? 
2. Shall stock be restrained from running at large between sunset and 

sunrise? 
3. Shall stock be restrained from running at large from the first day of 

(naming the month) in each year, until the first day of (naming the month) 
following? 

4. Shall stock be restrained from running at large between sunset and 
sunrise from the first day of (naming the month) in each year, until the 
first day of (naming the month) following? 

The word "stock " as used in this section shall have the same meaning 
as in the chapter of this code relating to domestic animals. [15 G. A., ch. 
70, § 4; C. 73, §§ 309, 1450; R., § 250; C. '51, § 114.] 

The provisions of former statutes author- A section similar to this, making the 
izing a submission of the question whether question whether that act should be in force 
swine and sheep should be allowed to run at in any county dependent upon a vote of the 
large, to vote in each county, were held to people of the county was held unconstitu-
be merely an exercise of the police power, t ional ,andtheactwasheldtobeinforceinall 
and therefore not unconstitutional as not the counties of the state without such adop-
having a uniform operation, nor as depend- tion: Wier v. Cram, 37-649; Little v. McQuire, 
ing for their validity upon a vote of the peo- 38-560; Hallock v. Hughes, 42-516. 
pie. (Const., art. I, \ 6, and art. I l l , \ 1): 
JDalby v. Wolf, 14-228. 

SEC. 445. When vote takes effect—former like vote. If at such 
election the majority of the electors voting thereon shall vote in favor of 
either of such regulations, then the same shall take effect and be in force 
at the end of thirty days after said election, and shall continue in force 
until the end of ninety days after an election at which, on a resubmission 
of the same question, a majority of the electors of the county voting thereon 
shall vote against the same. Where in any county the question for restrain
ing stock from running at large, or for restraining stock from running at 
large between the hours of sunset and sunrise, has been submitted and 
adopted, in accordance with any law heretofore in force, such vote shall be 
construed and held to be an adoption by the county of the police regulation 
so voted upon, as fully and effectually as if the same had been done under 
the provisions of this chapter. [15 G. A., ch. 70, § 5; C. '73, § 1451.] 

SEC. 446. Manner of submitting questions to vote. The mode of 
submitting such questions to the people shall be the following: The whole 
question, including the sum desired to be raised, or the amount of tax 
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desired to be levied, or the rate per annum, and the whole regulation, 
including the time of its taking effect or having operation, if it be of a 
nature to be set forth, and the penalty for its violation if there be one, 
shall be published at least four weeks in some newspaper printed in the 
county. If there be no such newspaper, the publication shall be by being 
posted up in at least one of the most public places in each township in the 
county, and, in addition, in at least five among the most public places in 
the county, one of them being at the door of the court-house, for at least 
thirty days prior to the time of taking the vote. All such notices shall 
name the time when such question will be voted upon, and the form in 
which the question shall be taken, and a copy of the question submitted 
shall be posted up at each place of voting during the day of election. [C. 
73, § 310; R., § 251; C. '51, § 115.] 

"Where the question submitted was tax should be levied rendered the submission, 
whether a special tax should be levied to invalid: Iowa li. Land Co. v. Sac County, 39-
pay depreciated county warrants, held, that 124, 149. 
the omission to specify for what year the 

SEC. 447. "When tax must be voted also. When any question sub
mitted involves the borrowing or the expenditure of money, the proposition 
of the question must be accompanied by a provision to lay a tax for the 
payment thereof, in addition to the usual taxes, as directed in the follow
ing section, and no vote adopting the question proposed will be of effect 
unless it adopt the tax also. [C. 73, § 311; R., § 252; C. '51, § 116.] 

Under the corresponding section of the Code (see § 423; explaining Starr v. DesMotnes 
Code of '73, held, that the provisions of that County, 22-491): Miller v. Merriam, 62 N. W. , 
section referred to questions the submission 689. 
of which was authorized by the two preced- I t is not necessary that the provision for» 
ing sections, but had no relation to the ex- levying the tax be a distinct proposition to 
penditure of money already in the county be voted upon separately from the main one; 
treasury which might be authorized in excess each proposition, however, must be aceom-
of Ave thousand dollars for the erection of a panied by such provision: McMillan v. Lee-
court-house by vote under \ 303, \ 24, of that County, 3-311. 

SEC. 448. Rate of such. tax. The rate of tax shall in no case be more 
than one per cent, on the county valuation in one year. When the object is 
to borrow money for the erection of public buildings, as above provided, the 
rate shall be such as to pay the debt in a period not exceeding ten years; 
but in counties having a population of forty thousand or over, and where 
it is proposed to expend one hundred thousand dollars or over, the rate of 
levy shall be such as to pay the debt in not exceeding twenty-five years. In 
issuing bonds for such indebtedness, when voted, the board of supervisors 
may cause portions of said bonds to become due at different definite periods. 
But none of such bonds so issued shall be due and payable in less than five 
or more than twenty-five years from date. When the object is to construct, 
or to aid in constructing, any highway or bridge, the annual rate shall not be 
less than one mill on the dollar of the assessed valuation; and any of the 
above taxes becoming delinquent shall draw the same interest as the ordi
nary taxes. [23 G. A., ch. 32; C. 73, § 312; R., § 253; C. '51, § 117.] 

The authority of a county to aid in the implied, and warrants issued therefor ar& 
construction of a road is here necessarily valid: Long v. Boone County, 32-181. 

SEC. 449. Tax for successive years. When it is supposed that the 
levy of one year will not pay the entire amount, the proposition and the 
vote must be to continue the proposed rate from year to year until the 
amount is paid. [C. 73, § 313; R., § 254; 0. '51, § 118.] 

SEC. 450. Result of vote to be published. The board of supervisors, 
on being satisfied that the above requirements have been complied with, and 
that a majority of the votes were cast in favor of the proposition, shall 
cause the same and the result of the vote to be entered at large in the min
ute book, and the proposition shall take effect and be in force thereafter. 
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Notice of such adoption shall be published for the same time and in the same 
manner as above provided for publishing the preliminary notice. This sec
tion shall not apply to police regulations in so far as is otherwise provided 
•with respect thereto. [C. 73, § 314; R., § 255; C. '51, § 119.] 

After the authority to levy the tax has tax, as provided by law, in order to make it 
"been duly conferred by vote of the people, valid: loioa R. Land Co. v. Woodbuiy Coun-
the board must proceed to make a levy of the ty, 39-172. 

SEC. 451. Rescission by subsequent vote. Propositions thus adopted, 
and local regulations thus established, may be rescinded in like manner and 
upon like notice, by a subsequent vote taken thereon, but neither contracts 
made under them, nor the taxes appointed for carrying them into effect, can 
be rescinded. [C. 73, § 315; R., § 256; C. '51, § 120.] 

SEC. 452. Board mus t submit questions on petition. The board 
shall submit the question of the adoption or rescission of such a measure, 
"when petitioned therefor by one-fourth of the voters of the county, unless a 
different number be prescribed by law in any special case. [C. 73, § 316; R., 
§257;0.'51, §121.] 

SEC. 453. Regular i ty presumed. The record of the adoption or rescis
sion of any such measure shall be presumptive evidence that all the pro
ceedings necessary to give the vote validity have been regularly conducted. 
[C.73, § 317; R., § 258; C. '51, § 122.] 

SEC. 454. Surplus of tax—disposition of. In case the amount pro
duced by the rate of tax proposed and levied exceeds the amount sought for 
the specific object, it shall not therefore be held invalid, but the excess shall 
go into the ordinary county funds. [0. 73, § 318; R., § 259; C. '51, § 123.] 

SEC. 466. Money specially appropriated. Money so raised for such 
purposes is specially appropriated, and constitutes a fund distinct from all 
others in the hands of the treasurer, until the obligation assumed is dis
charged. [C. 73, § 319; R., § 260; C. '51, § 124.] 

SEC. 456. Unclaimed money placed in county fund. In any county 
of this state where any special levy has been made to pay any claim, bond 
or other indebtedness, and the same shall have remained in the treasury of 
the county, uncalled for, for a period of three years, the board of super
visors of such county may authorize such unclaimed fund to be transferred 
to the general county fund. [16 G. A., ch. 84.] 

SEC. 457. Dogs to be assessed. It shall be the duty of every assessor 
of this state, at the time of listing the property of his district, to list each 
dog over three months of age in the name of the owner thereof, without 
affixing any value thereto. Any person keeping or harboring a dog or 
dogs shall be deemed the owner thereof within the meaning of this section, 
and it shall be the duty of each county auditor to provide suitable columns, 
properly headed, in the assessor's book, in which to make said lists. [22 
O. A., ch. 70, §§ 1, 3.] 

SEC. 458. Supervisors to tax . The board of supervisors of each 
county shall, at its September session, each year, when levying other 
taxes, levy a tax of fifty cents on each male, and two dollars on each 
female, dog listed by the assessor, which tax shall be paid into the general 
•county fund. [Same, § 2.] 

SEC. 459. Treasurer to collect. The treasurer of each county, on 
receiving the tax books for the collection of other taxes, shall collect the 
tax herein provided for as other taxes are collected. [Same, § 4.] 

SEC. 460. Changing names of villages. The boards of supervisors 
may change the names of villages within their respective counties in the 
manner herein prescribed. [16 G. A., ch. 146, § 1.] 

SEC. 461. Peti t ion for. When any number of the inhabitants of any 
such village shall desire to change the name thereof, there shall be filed in 
the office of the county auditor of the proper county, at least ten days 
before the regular meeting of the board of supervisors, a petition for that 
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purpose, which must be signed by at least two-thirds of the qualified elec
tors of said village, setting forth the name by which the same is known, its 
location as near as practicable, and giving the name by which they desire 
it shall thereafter be known. [Same, § 2.] 

SEC. 462. Notice. Notice of the filing of said petition, and the time 
and place when the same shall be heard, and the objects and purposes 
thereof, shall be given at least four weeks before the regular meeting of 
the board of supervisors, in like manner as the publication of original 
notices in civil actions where the defendant can not be personally served 
within the state; or by posting up a notice of said petition in three public 
places in the village the name of which is sought to be changed, at least 
four weeks before the meeting of said board, and also one copy of said 
notice for the same length of time on the front door of the court-house of 
the proper county, wherein the last term of the district court was held. 
[Same, § 3.] 

SEC. 463. Hearing. At the first regular meeting of said board after 
publication of notice is completed, the board of supervisors shall proceed 
to hear and determine said petition, unless said hearing is for good cause 
continued until the next meeting; and said board, on the hearing of said 
petition, shall hear any remonstrances against the proposed change, and 
in all its proceedings in relation to the hearing of said petition and remon
strances to the same the said board shall be governed by the law regulat
ing the hearing of petitions for the establishment of highways, so far as 
they are applicable and not inconsistent herewith. [Same, § 4.] 

SEC. 464. Order of board. If on the hearing it shall appear to the 
said board that two-thirds of the qualified electors of said village in good 
faith signed said petition for change of name, and desired the same, then 
the said board shall order said name to be changed as prayed for. 
[Same, § 5.] 

SEC. 465. When order takes effect—publication. Said order of the 
board shall thereupon be entered of record, giving the name of said village 
as set forth in said petition, the new name given, the time when the change 
shall take effect, which shall not be less than thirty days thereafter, and 
•directing that notice of said change shall be published in at least one news
paper published in said county, if any; and if there is no newspaper pub
lished therein, then said notice shall be published by posting the same for 
four weeks on the front door of the court-house where the last term of the 
district court of said county was held. [Same, § 6.] 

SEC. 466. Proof preserved. The ordinary proof of such publication 
shall be filed in the office of the county auditor, shall be by him filed for 
preservation, and, on the day fixed by the board as aforesaid, the change 
shall be complete. [Same, § 7.] 

SEC. 467. Costs. In all cases arising under the provisions of the seven 
preceding sections, where there is no remonstrance or opposition to said 
petition, the petitioners shall pay all costs; but in all other cases costs 
shall abide the result of the proceeding, and be taxed to either party, in the 
discretion of the board, or divided equitably between the parties. [Same, 
§8.] 

SEC. 468. Supplies for county officers. The board of supervisors 
shall furnish the clerk of the district court, sheriff, recorder, treasurer, 
auditor, county attorney and county superintendent with offices at the 
county seat, together with fuel, lights, blanks, books and stationery neces
sary and proper to enable them to discharge the duties of their respective 
offices; but in no case shall any of such officers, except the county attorney, 
be permitted to occupy an office also occupied by a practicing attorney. 
Nothing herein shall be construed to include the law books or library of 
the county attorney. [26 G. A., ch. 83; C. 73, § 3844.] 

SEC. 469. Compensation of supervisors. The members of the board 
of supervisors shall receive fou,- dollars per day each for each day actually 
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in session, and two dollars and fifty cents per day, exclusive of mileage, 
when not in session, but employed on committee service, and five cents per 
mile for every mile traveled in going to and from the regular, special and 
adjourned sessions thereof, and in going to and from the place of perform
ing committee service; but in counties having a population of ten thousand 
or less, they shall not receive compensation for session service of more than 
twenty days in a year; in counties having a population of more than ten 
and less than twenty-three thousand, for not more than thirty-five days of 
such service in a year; in counties having a population of twenty-three and 
not over forty thousand, for not more than forty days of such service in a 
year; and in counties having a population of forty thousand and over, not 
more than fifty days in a year. [21 G. A., ch. 15; 19 G. A., ch. 159; C 73, 
§ 3791.] 

CHAPTER 3. 

OF THE COUNTY AUDITOR. 

SECTION 470. Duties defined. The county auditor shall: 
1. Record all the proceedings of the board in proper books provided for 

that purpose; 
2. Make full entries of all its resolutions and decisions on all questions 

concerning the raising of money, and for the payment of money from the 
county treasury; 

3. Record the vote of each supervisor on any question submitted to the 
board, if required by any member present; 

4. Sign all orders issued by the board for the payment of money, and 
record, in a book provided for the purpose, the reports of the county treas
urer of the receipts and disbursements of the county; 

5. Preserve and file all accounts acted upon by the board, with its action 
thereon, and perform such special duties as are or may be required of him 
by law; 

6. Designate upon every account, on which any sum shall be allowed 
by the board, the amount so allowed, and the charges for which the same 
was allowed; 

7. Deliver to any person who may demand it a certified copy of any 
record or account in his office, on payment of his legal fees therefor. [C. 
'73, §320; R , §§319, 320.] 

Mandamus may be brought to compel the Sureties of the auditor are liable for over-
proper officer to attach the county seal to a drafts made by him from the treasury in th& 
warrant drawn by him or his predecessor on payment of his compensation. The auditor-
the treasurer, to make it conform to the re- being authorized to sign orders, the treas-
quirements of § 482. Such action will be urer is not in fault in paying them: Ibid. 
barred under \ 3447, If 5, in three years from Where a county auditor surrenders secur-
the issuance of the warrant, and not from the ities of the school fund in his hands under 
time demand was made to have the seal at- improper circumstances he becomes liable 
tached: JPrescott v. Gonser, 34-175. on his bond for damages resulting there-

The county auditor not being authorized from; and if no actual damages are shown he 
to receive money due on school fund notes, is at least liable for nominal damages: Mad-
his sureties cannot be held for money paid ison County v. I'ullis, 69-720. 
to him in satisfaction of a judgment for such In an action against a board of supervis-
f unds: Mahaska County v. Éuan, 45-328. [But ors, service of notice cannot be made on the 
now see § 473. But school fund money is county auditor: Polk v. Foster, 71-26. 
still payable to the treasurer and not to the 
auditor: See I 2853.] 

SEC. 471. Issuing warrants. The auditor shall not sign or issue any 
county warrant, except upon the recorded vote or resolution of the board 
of supervisors authorizing the same, except for jury fees, and every such 
warrant shall be numbered, and the date, amount and number of the same,, 
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and the name of the person to whom issued, shal l be entered in a book to 
be kep t by him in his office for the purpose. [G. 73 , § 321; R., § 321.] 

If a vote is legally passed authorizing the fees, held, that the fact that no vote author-
issuance of warrants, and the failure to re- izing certain warrants appeared of record 
cord it is a mere clerical omission, such failure did not necessarily render such warrants 
to record will not invalidate a warrant other- invalid: Clark v. Polk County, 19-248. 
wise legally and properly issued: Clark v. County warrants are not negotiable in-
Polk County, 19-248; Long v. Boone County, struments: Ibid. 
36-60, 66. This section is directory and not manda-

The auditor has no authority to issue a tory, and a warrant issued where there is no 
county warrant except upon the recorded recorded vote is not on that account void: 
vote or resolution of the board, save in case Griggs v. Kimball, 42-512. 
of jury fees. Therefore a warrant issued by Where a warrant is issued by the proper 
the auditor under an order of the district officers to a contractor for work done under 
court to reimburse a property owner for er- an unauthorized contract, and the warrant is 
roneous taxes collected is not valid: Polk paid, the county cannot recover back the 
County v. Sherman, 68 N. W. 562 amount thus paid: Long v. Boone County, 

As no recorded vote is necessary to 36-60. 
authorize the issuance of warrants for jury 

S E C . 4 7 2 . D u t y as to school fund. Whenever the auditor of any 
county shall receive from the state auditor notice of the apportionment of 
school moneys to be distributed in the county, he shal l file the same in his 
office, and transmit a certified copy thereof to the county treasurer, and he 
shall also lay a certified copy thereof before the board at its next r egu la r 
meeting. [C. 73, § 322; R., § 322.] 

S E C . 4 7 3 . Custody of court -house—col l ec t ion of m o n e y s . The 
county auditor shall have the general custody and control of the court
house in each county, respectively, subject to the direction of the board of 
supervisors. The county auditor is hereby authorized to collect and receive 
all money due their respective counties, except when otherwise provided 
by law, and shall be responsible for all public funds received or collected 
by them. [26 G. A., ch. 100; C. 73 , § 323.] 

S E C . 4 7 4 . Beport l i s t of county officers to secre tary of state. The 
county auditor shall report to the secretary of s tate the name, office and 
term of office of every county officer elected or appointed, within ten days 
after their election and qualification, and the secretary of state shal l record 
the same in a book to be kept for that purpose in his office. [C. 73 , § 324; 
R., § 291.] 

S E C . 4 7 5 . Statist ics of crime to c lerk of court . The county auditor 
snail report to the clerk of the district court, before the fifteenth day of 
October in each year, the expense of the county for criminal prosecutions 
during the year ending the thirt ieth day of September preceding, including, 
but distinguishing, the compensation of county at torneys. [18 G. A., ch. 
22, § 2.] 

S E C . 476 . Clerk or recorder m a y be auditor. The clerk of the dis
trict court and county recorder shall each be eligible to the office of county 
auditor, and may discharge the duties of both offices. [C. 73 , § 325.] 

S E C . 477 . Treasurer m a y not be. The offices of county auditor and 
county t reasurer shall not be united in the same person. [C. 73 , § 326,] 

S E C . 4 7 8 . F e e s to be collected. The county auditor shall be entitled 
to charge and receive the following fees : 

1. For recording each bond required to be by him recorded, fifty cents; 
2. Fo r transfers made in the transfer books, for each deed, or t ransfer 

of t i t le certified by clerks of district courts, twenty-five cents; 
3. For issuing certificate of redemption of land sold for taxes, twenty-

five cents; 
4. For each certificate issued by the t reasurer for lands sold for non

payment of taxes, fifteen cents. [C. 73 , § 3797; R., § 777.] 
S E C . 4 7 9 . Compensation. The total compensation of the auditor in 

any one year shal l not exceed the sum of twelve hundred dollars, inclusive 
of fees; but, in counties having more than twenty-five thousand population, 
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the board may gran t such additional compensation to the auditor, deputy 
or c lerks as i t may deem reasonable. [18 G. A., ch. 184, § 3; C. 73, § 3798.] 

Under prior provisions, held, that the that the fees of the office should be applied 
allowance to a county auditor as here author- thereon; and upon re-election applied for 
ized was not the same as that authorized to increase of salary and was allowed a smaller 
be made to a deputy (see \ 481): State v. Van sum, nothing being said as to fees, held, that 
Auleen, 68 N. W., 454. under the latter allowance he was entitled 

Where a county auditor during one term to the fees in addition to the salary allowed: 
received, by reason of the action of the Madison County v. Holliday, 43-251. 
board, a certain amount, with the stipulation 

S E C . 4 8 0 . Record and report of fees col lected. I t is hereby made 
t h e duty of the county auditor, in each county of the state, to keep a com
ple te and accurate account of all the fees charged and collected by him, as 
now provided by law; which account shall be made and kep t as a perma
nent record of the office, and he shall make a report of such fees to the 
board of supervisors of his county at each regular session thereof, verified 
by his oath or affirmation, a summary of which repor t shall be spread upon 
the minutes of said board and made a par t of its record. [18 G. A., ch. 
184, § 5.] 

S E C . 481. Deputy—qual i f i cat ions — compensat ion—other assist
ants . Each county auditor may, in writing, with the consent of the board 
of supervisors, appoint one or more deputies not holding a county office, 
for whose acts he shal l be responsible, and from whom he shall require 
bond, which bond shall be approved by the officer who has the approval of 
the principal 's bond, and such appointment may be revoked in writ ing; 
which appointment and revocation shall be filed and kep t in the auditor 's 
office. The person thus appointed shal l qualify by taking the same oath 
as his principal, indorsed upon the certificate of appointment. The deputy, 
in the absence or disability of his principal, may perform all the duties of 
the principal pertaining to his office, and each deputy shal l receive a salary 
not exceeding nine hundred dollars a year, to be fixed by the board of 
supervisors. In case no deputy shall be appointed, but on account of the 
pressure of business in his office the auditor is compelled temporarily to 
employ an assistant, he shall file the bill for such service at their next reg
ular meeting, and the board of supervisors shall make a reasonable allow
ance therefor. [18 G. A., ch. 184, § 3; 16 G. A., ch. 4; C. 73 , §§ 766-8, 770-1, 
3798; R., §§ 421, 643-5, 647-8; C.'51, §§ 411, 414, 416, 417.] j 

Where an officer accepts his position with The county is under no legal obligation 
a knowledge of the work to be done and the to reimburse the county auditor an amount 
remuneration promised, while he may employ paid out by him for services of a deputy: 
assistants, he cannot recover compensation Ibid. 
for them: Benton v. Decatur County, 36-504. 

CHAPTER 4. 

O F THE COUNTY TREASURER. 

S E C T I O N 483 . Dut i e s i n general . The t reasurer shall receive all 
money payable to the county, and disburse the same on warrants drawn 
and signed by the county auditor and sealed with the county seal, and not 
otherwise, and shall keep a t rue account of all receipts and disbursements, 
and hold the same a t all times ready for the inspection of the board of 
supervisors. [C. 73 , § 327; R., § 360; C. '51, § 152.] 

Liability: The county treasurer is only which subsequently failed, held, that this 
held to a reasonable degree of care and dili- constituted an unlawful disposal of the pub-
gence, and if, notwithstanding such care, lie funds for which he was liable on his 
moneys of the county are stolen from him, bond: Lowry v. Polk County, 51-50. 
he is not liable: Ross v. Hatch, 5-149. Where under the statutory provision au-

Where a county treasurer, without au- thorizing the deposit of public money in a 
thority, deposited public money in a bank bank to be selected for that purpose, upon 
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the giving of bond by such bank (see \ 1457) 
if the bond is given and allowed to remain 
outstanding it constitutes security, not 
merely for the first deposit, but for other 
deposits which may subsequently be made: 
Poor v. Merrill, 68^36. 

Demand upon the person in charge of the 
bank where the deposit is made is sufficient 
to constitute a breach of the bond in case of 
non-payment of the funds: Ibid. 

Where a certificate of deposit is issued 
for the repayment of the deposit when it is 
returned, but no objection to the payment of 
the money is made on the ground of the fail
ure to return such certificate, the fact that 
it is not returned will not defeat the right 
to recover, it being afterwards surrendered: 
Ibid. 

One who has wrongfully borrowed county 
funds of the treasurer and repaid them, can
not be held liable to the county: Marshall 
County v. Sawn, 53-528. 

Wnere a county treasurer had made use 
of county funds in a partnership business, but 
it did not appear that such illegal use was 
known to his partner, or that all the funds 
so used had not been paid back, held, that 
the county could not establish a trust in 
lands held in the name of such partner: 
Ibid. 

Where it was claimed that a treasurer 
had represented to the board of supervisors 
that a certain portion of the general school 
fund had been paid to the district township 
entitled to it, and by such representation 
had obtained credit for the amount, which 
had not in fact, been paid, in an action upon 
the treasurer's bond to recover the amount, 
held, that if the money were in the treasury, 
a warrant duly countersigned would be es
sential to entitle plaintiff to recover it from 
the treasurer, but it was not essential to a 
recovery from one who had obtained it by 
such false representations: District Toum-
ship v. Espeset, 75-500. 

In an action to recover money belonging 
to the county, which had been fraudulently 
obtained from the treasurer of the county by 
defendant and converted to his own use, held, 
that the remedy upon the treasurer's bond 
was not exclusive and that suit was properly 
brought against defendant: Taylw County v. 
Standley, 79-666. 

Under the provisions of previous statutes, 
held, that as to the state revenue the county 
treasurer was required to account to the au
ditor of state, and could not by a settlement 
with the county authorities defeat an action 
for deficiency of state funds unaccounted for 
by him: Ford v. Jefferson County 4 G. Gr., 
273; Jefferson County v. Ford, 4 G. Gr., 367. 

Where the treasurer failed to cancel war
rants redeemed by him as required by law, 
and they were stolen, without fault on his 
part, and again put in circulation, and paid, 
held, that there was such neglect of duty as 
to render him liable: Johnson County v. 
Hughes, 12-360. 

A county treasurer having paid over to 
the treasurer of a school district taxes be
longing to such district without a warrant 
signed by the president and countersigned 
by the secretary as required by law, and the 
treasurer of the district having failed to ac

count for all the money so paid over, held, that 
the directors of the district must, under the 
circumstances, have known that such money 
came into the hands of their treasurer, and 
might have protected themselves by requir
ing from him a sufficient bond; that the 
irregular payment by the county treasurer 
was not the proximate cause of the loss, and 
he was not liable therefor: District Pp v. 
Bowman, 55-129. 

Where the county treasurer collected 
taxes voted in aid of a railroad and neither 
paid them to the railroad company nor to 
his successor in office, and his bond was con
ditioned that he should "promptly pay over 
to the person or officer entitled thereto all 
money that shall come into his hands by 
virtue of said office," held, that the railroad 
company was the proper party to bring an 
action on the bond: Cedar Rapids, I. F. & N. 
B. Co. v. Cowan, 77-535. 

A railroad company entitled to the pro
ceeds of a tax paid into the treasury may re
cover the amount thereof on the bond of the 
treasurer to whom the money is paid. The 
company cannot maintain mandamus against 
the successor of such treasurer who has 
never received the money collected: Ibid. 

As to bond of county treasurer and his 
liability thereon, see § 1Ï83, and notes. 

Warrants : A warrant to which the 
county seal is not affixed is not valid. The 
county may be liable on the indebtedness for 
which such warrant was issued, but not on 
the warrant: Springer v. Clay County, 35-241. 
As to compelling auditor to affix the seal in 
a proper case, see note to § 470. 

A county treasurer, in taking up and can
celing warrants, is a servant of the county; 
and, although he issues a new warrant for 
an excess of warrants presented in payment 
of indebtedness to the county, instead of a 
certificate of overplus as provided by law, a 
recovery of such overplus may be had as 
against the county: Barney v. Buena Vista 
County, 33-261. 

Collection of taxes: A special tax for, 
and in aid of, a railway company is not pay
able to the county; ana where the tax payer 
becomes entitled to have it refunded the 
treasurer may refund it so far as the pro
ceeds of such tax are in his hands, without a 
warrant from the auditor: Barnes v. Mar
shall County, 56-20. 

Taxes paid without objection by the tax 
payer, and received by the treasurer under 
color and by virtue of his official authority, 
must be accounted for by him. Irregular
ities or illegalities in the assessment and 
collection of taxes will not constitute a de
fense in an action, on his part, for taxes act
ually received: Mahaska County v. Ingalls, 
14-170. 

The treasurer, and not the auditor, should 
receive money belonging to the school fund: 
Mahaska County v. Searle, 44-492; Mahaska 
County v. Buan, 45-328. See ? 2853. 

The county is not liable for wrongful acts 
of the treasurer in wilfully, and without au
thority, collecting taxes in excess of the sum 
due, where it has not subsequently approved 
the act or been benefited thereby: F step v. 
Keokuk County, 18-199. 
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SEC. 483. As to warrants presented but not paid. When a warrant 
drawn by the auditor on the treasurer is presented for payment, and not 
paid for want of money, the treasurer shall indorse thereon a note of that 
fact and the date of presentation; and sign it, and thenceforth it shall draw 
interest at the rate of six per cent. He shall keep a record of the number 
and amount of the warrants presented and indorsed for non-payment, which 
shall be paid in the order of such presentation. [21 G. A., ch. 84, § 1; 0. 
73, § 328; R., § 361; C.'51, § 153.] 

Under prior provisions held, that a county essary: Mills County Nat Bank v. Mills 
could not stop interest on outstanding war- County, 67-697. 
rants by notice that it was ready to redeem It seems, however, that in such case the 
the same. Nothing short of actual tender creditor, after obtaining judgment on the 
was sufficient for that purpose: Boony v. warrant, could not, by mandamus compel the 
Dubuque County, 44-128. But see now the treasurer to pay his judgment out of the gen-
provision in the next section. eral fund, a method of raising the amount 

Judgment may be rendered against a for the payment of claims against the special 
county upon a county order or warrant drawn fund being provided by statute: I bid. 
upon the county treasurer: Steel v. Davis A warrant drawn, payable "out of any 
County, 2 G. Gr., 469. money in the county treasury not otherwise 

Where a warrant is issued, payable out of appropriated," is a general warrant payable 
a special fund, and the county has ample unconditionally, and action may be brought 
power to provide such fund for the payment thereon without proof that there is any 
of the warrant, a general judgment against money in the treasury subject to such war-
the county upon such warrant may be ren- rant. (Overruling Brown v. Johnson County, 
dered. Demand on the board of supervisors 1 G. Gr., 486): Campbell v. Polk County, 3-
to levy a tax to pay the warrant is not nee- 467. 

SEC. 484. Calls for outstanding warrants—interest stopped. He 
shall issue calls for outstanding warrants at any time he may have suffi
cient funds on hand for which such warrants were issued; shall give notice 
to what number of warrants the funds will extend, or the number which 
will be paid, by posting a written notice in the treasurer's office, and, at 
the expiration of thirty days from the date of such posting, interest on the 
warrants so named shall cease; and, when a warrant which draws interest 
is taken up, he shall indorse upon it the date and amount of interest allowed, 
and such warrant shall be canceled and not reissued. [21 G. A., ch. 84, § 
1; 19 G. A., ch. 103, §§ 1, 2; C.73, § 328; R., § 361; C.'51, § 153.] 

SEC. 485. "Warrants partially paid—certificate for balance. When 
a person wishing to make a payment into the treasury presents a warrant 
of an amount greater than such payment, or presents for payment a war
rant in excess of the funds in the treasury, the treasurer shall cancel the 
same and give the holder a certificate of the overplus, upon the presenta
tion of which to the county auditor he shall file it, and issue a new warrant 
of that amount, and charge the treasurer therewith; and such certificate is 
transferable by delivery, and will entitle the holder to the new warrant, 
payable to his order, and containing reference to the original warrant. [C. '73, 
§ 329; R., §§ 362, 755; C.'51, §§ 154, 490.] 

Where the treasurer failed to cancel war- Where the treasurer issued what pur-
rants as here provided, and they were stolen ported to be warrants instead of certificates 
without fault on his part, and again put in for such overplus as here provided, such in-
circulation and paid, held, that there was struments were held invalid: Barney v. 
such neglect of duty as to render him liable: Buena Vista County, 33-261. 
Johnson County v. Hughes, 12-360. 

SEC. 486. Warrant book to be kept. The treasurer shall keep a 
record of all warrants drawn on him by the auditor and presented, in a 
book so ruled as to show in separate columns, as to each warrant, the num
ber, date, principal, name of drawee, when paid, to whom paid, and amount 
of interest paid. [C. 73, § 330; R., § 363; C. '51, § 155.] 

SEC. 487. Separate account of each. fund. The treasurer shall keep 
a separate account of the several taxes for state, county, school, highway, 
and all other funds created by law, opening an account between himself 
and each of those funds, charging himself with the amount of the tax, and 



247 
Tit. IV. Ch. 4. COUNTY TREASURER. §§ 488-491 

crediting himself with the amounts paid on each, and with the amount of 
delinquent taxes, when authorized so to do. [C. 73, § 331; R., § 364; C. '51, § 
156.] 

SEC. 488. Duty upon canceling •warrants. The warrants returned 
by the treasurer shall be compared with the warrant book, and the word 
"canceled " be written over the minute of the proper numbers in the war
rant book, and the original warrant be preserved for at least two years, and 
he shall make weekly returns to the auditor of the number, date, drawee's 
name, when paid, to whom paid, original amount, and interest. [C. 73, §§ 
332-3; R., §§ 365-6; C. '51, §§ 159, 160.] 

SEC. 489. Separate account for each official term. A person 
re-elected to, or holding over, the office of treasurer shall keep separate 
accounts for each term of his office. [C. 73, § 334; R., § 367; C. '51, § 161.] 

SEC. 490. Compensation. Each county treasurer shall receive for 
his services the following compensation: 

1. Three-fourths of one per cent, of all money collected by him as 
taxes due any city or town, to be paid out of the same; 

2. Three per cent, of all taxes collected by him for all other tax funds, 
to be paid out of the county treasury; 

3. For each certificate of purchase issued for lands sold for non-pay
ment of taxes, twenty cents; 

4. For paying money into the state treasury, when required by law or 
the auditor of state, such compensation as the board of supervisors shall 
allow, not exceeding one-fourth of one per cent, on the amount so paid, 
which allowance shall be paid by the county; 

5. When the aggregate amount of compensation allowed exceeds fifteen 
hundred dollars in any year, the excess shall be paid into the county treas
ury; but in counties where the population does not exceed ten thousand, the 
salary shall not exceed thirteen hundred dollars, and in such counties there 
shall not be allowed for deputy or clerk hire more than the amount pro
vided in the next section. [18 G. A., ch. 184, § 2; 17 G. A., ch. 122, § 3; C. 
73, § 3793; R., § 777.] 

Allowance of payment of other or greater section does not authorize the deduction 
compensation to a treasurer than that fixed from such taxes of such per cent, for collec-
by law for his services is unauthorized and tion: Merrill v. Marshall County, 74-24. 
void: Adams County v. Hunter, 78-328. Where the county treasurer deducted a 

An attempt of the board of supervisors to larger per cent, of the taxes collected for the 
make an allowance to the treasurer greater city than he was entitled to retain, under 
than authorized by statute cannot be con- the existing statute, held, that the city by ac-
strued into an allowance to the extent to cepting such erroneous payment was not 
which an allowance is authorized: Griffin v. estopped from recovering the balance even 
Clay County, 63-413. though such balance had by the county been 

While in making up the amount of the expended in the usual course of affairs: Iowa 
treasurer's compensation the three per cent. City v. Johnson County, 61 N. W., 995. (But 
of taxes collected is to be computed on all tax on rehearing the appeal was dismissed for 
funds, including railroad aid taxes, yet this want of notice: S. C , 68 N. W., 815.) 

SEC. 491. Deputies—qualification—compensation—other assist
ants. Each county treasurer may, in writing, with the consent of the 
board of supervisors, appoint any one not holding a county office his dep
uty, for whose acts he shall be responsible, and from whom he shall require 
bond, which bond shall be approved by the officer who has the approval of 
the principal's bond, and such appointment may be revoked in writing; 
which appointment and revocation shall be filed and kept in the auditor's 
office. The person thus appointed shall qualify by taking the same oath as 
his principal, indorsed upon the certificate of appointment. The deputy, in 
the absence or disability of his principal, may perform all the duties of the 
principal pertaining to his office, and shall receive a salary not exceeding 
nine hundred dollars a year, to be fixed by the board of supervisors. In 
case no deputy shall be appointed, but, on account of the pressure of busi
ness in his office, the treasurer is compelled temporarily to employ an 
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assistant, he shall file the bill for such service at their next regular meet
ing, and the board of supervisors shall make a reasonable allowance there
for. In counties where the population does not exceed ten thousand, the 
board shall not allow to exceed three hundred dollars for deputy or clerk 
hire, and in counties having a population of more than thirty thousand, it 
may allow such sum in addition to the salary above fixed, or for clerk hire, 
as may be proper. [18 G. A., ch. 184, § 2; 17 G. A., ch. 122, § 3; 16 G. A., 
ch. 4; C.73, §§766-8, 770-1, 3793; R., §§ 421, 643-5, 647-8; C.'51, §§411, 414, 
416, 417.] 

The deputy county treasurer has, prima Harris v. Chickasaie County, 77-345. But a 
facie, authority to sign the name of his prin- deputy employed merely for the personal 
cipal to a certificate of redemption from tax accommodation of the officer cannot recover 
sale: Byington v. Allen, 11-3. compensation from the county: Harvey v. 

Under former provision as to deputy and Tama County, 46-522. 
assistants, held, that the allowance to the The officer himself cannot recover against 
deputy might be fixed, at the time he was the county for money paid as compensation 
appointed, in the form of a stipulated salary, for a deputy. The county is liable to the 
and in such case the amount fixed would deputy and not to the principal: Mahaska 
limit the recovery; but where no allowance County v. Ingalls, 14-170. 
was fixed the county must pay a reasonable Where a deputy treasurer and book-
compensation for the necessary services ren- keeper was employed by the board of super-
dered, and the payment was not left discre- visors, held, that for defalcation of such 
tionary: Bradley v. Jefferson County, 4 G. Gr., officer, without fault on the part of the treas-
300; Harvey v. Tama County, 46-522; Wash- urer, the latter was not liable: Scott County 
ington County v. Jones, 45-260, 265, and see v. Fluke, 34-317. 

SEC. 492. Fees to be reported and paid to county. He shall enter 
in a book kept for that purpose all moneys received by him for services 
rendered, designating for what service the same was received, and shall 
render an account, verified by affidavit, to the board of supervisors at each 
session thereof, stating fully all money so received and from what source; 
and any excess to which he would be entitled under the preceding section, 
over and above the sum therein limited, shall be paid into the county 
treasury. [C. 73, § 3796.] 

CHAPTER 5. 

O F THE COUNTY RECORDER. 

SECTION 493. W h o eligible. In counties with a population of ten 
thousand or less, the same person may hold the office of county recorder 
and treasurer, and no person shall be disqualified on account of sex from 
holding the office of recorder. [18 G. A., ch. 40; C. 73, § 336.] 

SEC. 494. Office—duties. The recorder shall keep his office at the 
county seat, and shall record at length, and as speedily as possible, all 
instruments in writing which may be delivered to him for record, in the 
manner directed by law. [C. 73, § 335; R., § 358; C. '51, § 150.] 

SEC. 495. Fees to be reported and paid to county—compensa
tion. The recorder shall report quarterly, under oath, to the board of 
supervisors, on blanks furnished by the auditor, all fees collected by him, 
and certify under oath that he has collected all fees for recording instru
ments provided by law; shall make annual settlement with the board of 
supervisors on the first Monday in January of each year, and pay into 
the county treasury all fees received by him in excess of twelve hundred 
dollars per annum in counties having a population of less than twenty-five 
thousand, and fifteen hundred dollars per annum in counties having a popu
lation over twenty-five thousand. [25 G. A., ch. 76, § 1.] 

SEC. 496. Deputies—qualification—compensation—other assist
ants. Each county recorder may, in writing, with the consent of the board 
of supervisors, appoint any one not holding a county office his deputy, for 
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whose acts he shall be responsible, and from whom he shal l require bond, 
which bond shal l be approved by the officer who has the approval of the 
principal 's bond, and such appointment may be revoked in writ ing; which 
appointment and revocation shall be filed and kep t in the auditor 's office. 
The person thus appointed shall qualify by tak ing the same oath as his 
principal, indorsed upon the certificate of appointment. The deputy, in the 
absence or disability of his principal, may perform all the duties of the 
principal pertaining to his office, and shall receive a sa lary not exceeding 
nine hundred dollars a year, to be fixed by the board of supervisors. In 
case no deputy shall be appointed, but, on account of the pressure of busi
ness in his office, the recorder is compelled temporari ly to employ an 
assistant, he shal l file the bill for such service at their next regular meet
ing, and the board of supervisors shall make a reasonable allowance there
for. But the county shall not pay for such deputy service more than is 
received from the fees of said office, over and above the amount the recorder 
is allowed to retain. [Same, § 2; 18 G. A., ch. 184, § 2; 17 G. A., ch. 122, 
§ 3; 16 G. A., ch. 4; 0 . 7 3 , §§ 766-8, 770-1; R., §§ 421, 463-5, 467-8; C.'51, 
§§ 411, 414, 416, 417.] 

S E C . 4 9 7 . V a c a n c y — h o w filled. In case of vacancy occurring in the 
office of recorder, by death or otherwise, the auditor shal l discharge the 
duties pertaining to said office until such vacancy is filled by appointment 
by the board of supervisors. [23 G. A., ch. 49.] 

S E C . 4 9 8 . F e e s t o b e col lec ted . The recorder shall be enti t led to 
charge and receive the following fees: 

1. For recording each instrument containing four hundred words or less, 
fifty cents; 

2. For every additional hundred words or fraction thereof, ten cents. 
[0 .78 , § 3792; R., § 4143; C.'51, § 2534.] 

C H A P T E R 6. 

OF THE SHERIFF. 

S E C T I O N 4 9 9 . Dut i e s i n general . The sheriff shall , by himself or 
deputy, execute and return all writs and other legal process issued by 
lawful authority, to him directed, and perform such other duties as may be 
required of him by law. [C. 73, § 337; R., § 383; C. '51, § 170.] 

Liability of: A sheriff who seizes prop- case of neglect or failure of the deputy to 
erty beyond the limits of his own county is a pay over to the person entitled thereto 
wrong-doer, and is liable to the owner and money collected by him: Brayton v. Town, 
possessor in an action for trespass: Parmlee 12-346. 
v. Leonard, 9-131. In executing process the deputy sheriff 

A sheriff who commits a trespass by tak- acts for the sheriff, and the latter is*respon-
ing goods illegally is liable after going out sible for whatever is done: Headington v. 
of office, though his successor sells the same Langland, 65-276. 
and receives the money: Duke v. Vincent, 29- Therefore the sheriff ia liable under his 
308. bond for the wrongful act of the deputy in 

Failure to make return of execution, etc., making a levy: Ibid. 
as required by \ 3964 renders the sheriff lia- In case of vacancy in the office of sheriff 
ble for damages only when such failure has caused by his suspension, the duties of the 
resulted in injury to the plaintiff: Musser v. office do not devolve upon his deputy, but 
Maynard, 55-197. the vacancy is to be filled by the board of 

A sheriff is not liable in damages for fail- supervisors under \ 1224: McCue v. Circuit 
ure to levy execution upon property in de- Court, 51-60. 
fendant's hands if he uses ordinary skill and ' Resisting sheriff: A receiver directed to 
diligence in the discharge of his duties: take possession of property may call upon 
Crosby v. Hungerford, 59-712. the sheriff to prevent the commission of the 

Deputy sheriff: The sheriff is responsi- crime of resisting the execution of such 
ble for the acts of his deputy, and action order on the part of the person in possession 
upon the sheriff's bond, and not upon the of the property: State v. Hivers, 66-653. 
bond of the deputy, is the proper remedy in Suspension: When a sheriff is suspended 
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from office by order of court, and the dis- may not be time to file the petition and serve 
trict attorney is directed to file a petition for the notice before the adjournment of the 
his removal (§? 1256, 1257), such suspension term: McGue v. Circuit Court, 51-60. 
will continue after the term although there 

SEC. 500. Disobedience punished. His disobedience of the command 
of any such process is a contempt of the court from which it issued, and may 
be.punished by the same accordingly, and he is further liable to the action of 
any person injured 'thereby. ' [C.73, § 338; R., § 384; C.'51, § 171.] 

SEC. 501. Duty as to jail and. prisoners. He has the charge and 
custody of the jail or other prison of his county, and of the prisoners in the 
same, and shall receive those lawfully committed, and keep them himself, 
or by his deputy or jailer, until discharged by law. [C. 73, § 339; R., § 385; 
C. '51, § 172.] 

SEC. 502. Power to summon aid. The sheriff and his deputies are 
conservators of the peace, and, to keep the same, or to prevent crime, or to 
arrest any person liable thereto, or to execute process of law, may call any 
person to their aid, and, when necessary, the sheriff may summon the power 
of the county. [C. 73, § 340; R., § 386; C. '51, § 173.] 

SEC. 603. Bailiffs—appointment—duties. The sheriff shall attend 
upon the district court of his county, and while it remains in session he shall 
be allowed the assistance of such number of bailiffs as the judge may direct. 
They shall be appointed by the sheriff and shall be regarded as deputy 
sheriffs, for whose acts the sheriff shall be responsible. [C. 73, § 341; R., 
§387; C'51, §174.] 

The bailiffs here provided for are entitled County, 41-554, 561; and such bailiffs may 
to compensation from the county, which shall serve a precept for a jury: State v. Arthur, 
be reasonable in amount: Bringolf v. Polk 39-631. 

SEC. 504. Execution of process after expiration of term. Sheriffs 
and their deputies may execute any process which may be in their hands at 
the expiration of their office, and, in case of a vacancy occurring in the office 
of sheriff from any cause, his deputies shall be under the same obligation 
to execute legal process then in his or their hands, and to return the same, 
as if the sheriff had continued in office, and he and they will remain liable 
therefor under the provisions of law, as in other cases. [C.73, § 344; R., 
§ 390; C. '51, § 177.] 

SEC. 605. Must deliver to successor. When a sheriff goes out of 
office, he shall deliver to his successor all books and papers pertaining to 
the office, and property attached and levied upon, except as provided in the 
preceding section, and all prisoners in the jail, and take his receipt specify
ing the same, and such receipt shall be sufficient indemnity to the person 
taking it. [C. 73, § 345; R., § 391; C. '51, § 178.] 

This section is directory only, and if the An offer on the part of the outgoing sher-
attached property, etc., be actually delivered iff to deliver attached property to the íncom-
to the incoming sheriff he would become re- ing one, and a waiver of delivery by the 
sponsible therefor, and the outgoing officer latter, discharges the former from further 
would be discharged, although no receipt responsibility for the safe keeping of the 
was given: McKay v. Thorington, 15-25; property: Fockler v. Martin, 32-117. 
McKay v. Leonard, 17-569. 

SEC. 606. Successor may complete execution of process. If the 
sheriff die or go out of office before the return of any process then in his 
hands, his successor, or other officer authorized to discharge the duties of 
the office, may proceed to execute and return the same in the same manner 
as the outgoing sheriff should have done; but nothing in this section shall 
be construed to exempt the outgoing sheriff and his deputies from the duty 
imposed on them to execute and return all process in their hands at the 
time the vacancy in the office of sheriff occurs. [C.73, § 346; R., § 3264.] 

SEC. 507. New process to new sheriff. On the election or appoint
ment of a new sheriff, all new process shall be directed to him. [C. 73, § 
347; R., § 392; C.'51, § 179.] 
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SEC. 508. Fees to be reported and paid to county. Quarterly item
ized reports under oath, upon blanks to be furnished by the county auditor, 
shall be made to the board of supervisors by the sheriff, of all fees and 
mileage charged or taxed, and all that are collected by him and his depu
ties, including all sums for which the county is liable, except for dieting 
prisoners; and at the time of making such quarterly reports he shall make 
full settlement with said board, filing therewith the receipts' of the county 
treasurer for all moneys paid over to him. [25 G. A., ch. 75, § 1.] 

SEC. 509. Compensation. Sheriffs shall receive yearly, in full com
pensation for all services, except the expenses hereinafter provided for, in 
counties having a population of more than twenty-eight thousand and less 
than forty-five thousand, two thousand dollars, and in counties having a 
population in excess of forty-five thousand, twenty-five hundred dollars; 
said sums to be paid out of the receipts of the office, and any excess over 
said sums shall be paid into the county treasury quarterly. If the receipts 
of the office shall not equal the amounts herein provided, then the sheriff 
shall receive only such sum as shall be collected for services rendered in 
that year, and, in either case, all expenses incurred and actually paid while 
necessarily engaged in the performance of official duties in serving crim
inal process, shall be allowed by the board of supervisors and paid as other 
claims against the county; and in all civil matters, he shall be allowed to 
retain the regular mileage collected by him. In counties having a less 
population than twenty-eight thousand, the sheriff shall have the fees of 
his office, out of which he shall pay his deputies, if any; but in no case 
shall any sheriff, in counties of less population than twenty-eight thousand, 
receive as fees, after paying his deputies, to exceed the sum of two thou
sand dollars. All other fees collected by him shall be paid into the county 
treasury. [Same, § 2.] 

SEC. 510. Deputies—qualification—compensation. Each sheriff 
may in writing appoint one or more persons, not holding a county office, 
his deputy or deputies, for whose acts he shall be responsible, and from 
whom he shall require bond, which appointment and bond shall be approved 
by the officer who has the approval of the principal's bond, and such appoint
ment may be revoked in writing; which appointment or revocation shall be 
filed and kept in the auditor's office. In all counties having over twenty-
eight thousand population, the board may fix the number of such deputies, 
and their salaries at not exceeding one thousand dollars per annum each, 
but the total compensation of the sheriff and such deputies shall in no case 
exceed the receipts of the office. [Same, § 3; 18 G. A., ch. 184, § 2; 17 G. 
A., ch. 122, § 3; 16 G. A., ch. 4; 0.73, §§ 766-771; R., §§ 421, 643-8; C. '51, 
§§ 411-417.] 

The official acts of the deputy sheriff are sheriff, who is his principal, and who is re
in law the acts of his principal, and the in- sponsible for the manner in which he per-
terest which will prevent the principal from forms the duty assigned to him: Headington 
acting will disqualify his deputy: Oollobitsch v. Langland, 65-276. 
v. Bairibow, 84-567. The suspension from office of a sheriff, as 

The sheriff is not bound by service of no- provided in \ 1256, is not such disability on 
tice of ownership of property which is ac- his part as will authorize the deputy to act 
cepted by his deputy, acceptance of service in his place. In such case his duties are to 
not being an official act: Chapín v. Pinkerton, be performed by the person appointed (see 
58-236. _ I 1257): McCue v. Circuit Court, etc., 51-60. 

The sheriff is responsible for acts of his Where acts required by law to be per-
deputy, and when the latter collects money formed by certain officers are not performed 
on execution and fails to pay it over lo the by them, but by unauthorized persons, it is 
party entitled thereto, an action should be as if such acts were not done at all. So held 
brought against the sheriff himself. The in regard to the action of a deputy sheriff in 
bond of the deputy is for the protection of connection with the selection of the grand 
his principal: JBrayton v. Town, 12-346. jury, the statute at that time in force pro-

The deputy sheriff has no original power, viding for the performance of such acts by 
but acts simply as a representative of the the sheriff only: State v. Brant, 4J-593. 

SEC. 511. Fees to be collected. Each sheriff is entitled to charge and 
receive the following fees: 
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1. For attending the supreme court, to be paid out of the amount appro
priated for contingent expenses of said court, two dollars per day; 

2. For serving a notice and making re turn thereof, for the first person 
served, fifty cents, and for each additional person, twenty-five cents ; 

3. For each warrant served, two dollars, and the repayment of any 
amount actually paid by him as necessary expenses in executing such war
rant, as sworn to by the sheriff; if service of the warrant cannot be made, 
the repayment of all necessary expenses actually paid by the sheriff, while 
at tempting in good faith to serve such warrant within this state, and such 
reasonable compensation as the board of supervisors may deem just and 
equitable; 

4. For serving and re turning a subpoena, for each person served, twenty 
cents; 

5. For summoning a grand or trial jury, for each person served, sixty 
cents, to be paid out of the county treasury; and such sum shall be in full 
compensation for such service; 

6. For summoning a jury to assess the damages to the owners of lands 
taken for public improvements, and attending them, five dollars per day. 
This paragraph shall not be so construed as to allow a sheriff to make 
separate charges for different assessments, which can be made by the same 
jury and completed in one day of ten hours; 

7. For serving an execution, attachment, or order for the delivery of 
personal property, injunction, or any order of court, and making re turn 
thereof, two dollars; 

8. For collecting and paying over money, on the first five hundred dol
lars or fraction thereof, two per cent. ; on all in excess of five hundred dol
lars and under five thousand dollars, one per cent. ; on all over five thousand 
dollars, one-half per cent. ; 

9. For making and executing a certificate or deed for lands sold on 
execution, or a bill of sale for personal proper ty sold, one dollar; 

10. For the time necessarily employed in making an inventory of 
personal property attached or levied upon, twenty-five cents per hour; 

11. For a copy of any paper required by law, made by him, for each one 
hundred words, ten cents; 

12. Mileage in all cases required by law, going and returning, five cents 
per mile,' 

13. For taking each bond required by law, twenty-five cents; 
14. For each commitment to jail, twenty-five cents; discharge from 

same, twenty-five cents; 
15. For receiving a prisoner on surrender by bail, fifty cents; 
16. For boarding a prisoner, a compensation of twelve and one-half 

cents for each meal, and not to exceed three meals in twenty-four consec
utive hours; and twelve and one-half cents for each n ight ' s lodging; 

17. For waiting on and washing for prisoners, the sheriff shal l have 
such reasonable compensation as shall be allowed by the board of super
visors; 

18. For attending before any judge with a prisoner, one dollar per day; 
19. For at tending sale of property, for each day, one dollar; 
20. For conveying one or more convicts to either of the penitentiaries 

of the state, or any prisoner to any county jail outside of the county in 
which said sheriff resides, or any insane person or persons to any insane 
asylum in the state, or person or persons to either of the industrial schools, 
he shall be allowed, as full compensation therefor, his necessary t ravel ing 
expenses actually paid by him, including board and rai lroad fare for him
self and such person or persons, or any other necessary expenses, and, in 
addition thereto, forty cents per hour for the time necessarily employed in 
going to and from said prisons, asylums, or schools, to be certified by the 
affidavit of such sheriff, accompanied by the proper vouchers, to the board 
of supervisors of the county from which the persons were committed. 
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Should the sheriff need any assistance in tak ing prisoners to the peniten
t iary or insane persons to the asylum, the same shall be furnished at the 
expense of the county, the compensation to be fixed by the board of super
visors; 

21. He shall be allowed for serving any warrant for the seizure of intox
icating liquors, one dollar; for the removal and custody of such liquor, 
actual and reasonable expenses; for the destruction of such liquor under the 
order of the court, his actual and reasonable expenses, and one dol lar ; for 
posting and leaving notices in such cases, one dollar; 

22. The jailer may be furnished a dwelling in connection with the jail , 
or as convenient thereto as practicable, in the discretion of the board of 
supervisors; 

23. The sheriff is also entitled, for at tending the district court, and for 
other service for which no compensation is allowed by law, except in counties 
having a population of over twenty-eight thousand, an annual salary, which 
shal l be fixed by the board of supervisors, but in no case less than two hun
dred dollars nor more than four hundred dollars. When sheriffs perform 
official duties in justices ' courts, their fees shall be the same as allowed 
constables. [25 G. A., ch. 83; 23 G. A., ch. 41; 19 G. A., ch. 94, §§ 2-23; 0 . 
73 , § 3807; E., § 1570.] 

I n general: Where the compensation of 
the sheriff is fees, he cannot claim a quantum 
meruit for his services: Wapello County v. 
Monroe County, 39-349. 

These fees, together with the salary pro
vided, are in full of all services, and field 
that the sheriff could not make extra charge 
for guarding and waiting on prisoners: 
Gruob v. Louisa County, 40-314; but under 
present statute see Hamill v. Carroll county, 
69 N.W., 1122. 

The provisions as to various items of 
charge considered: Bringolf v. Polk County, 
41-554. 

Jury to assess damages: The sheriff is 
allowed but one fee for summoning a jury to 
assess the damages to owners of land taken 
for works of internal improvement. He 
may not claim a separate fee for each tract 
when only one jury is summoned: Bobb v. 
Albia, K. & D. M. B. Co., 44-440. 

Warrant of arrest: Where two or more de
fendants are jointly indicted, they may be ar
rested on a joint warrant or several warrants, 
and the sheriff's fee will be for serving one 
warrant or several, as the case may be: State 
v. Hunter, 33-361. 

Serving warrant: Under previous stat
utes it was held that the provision as to 
serving warrant for seizure of intoxicating 
liquor was superseded by a statute providing 
among other services for the service of a 
warrant in general: Painter v. Polk County, 
70-596. 

Attending with prisoner: The sheriff is 
not entitled to compensation for attending 
the court with the prisoner, but only for 
such attendance before the judge not at a 
regular term of court: Ibid. 

But where payments of fees had been 
made by the county to the sheriff prior to 
the decision that such charges were not law
ful, held, that the payment was voluntary 
and the county could not recover the mon
ey paid: Painter v. Polk County, 81-242. 

Notices: Where a person not an officer 
serves notices, etc., his charges cannot be 
taxed as costs: Conway v. Mcwegor & M. B. 
B. Co., 43-32. 

Sheriff's sale: As to sheriff's fee in case 
of purchase of property by plaintiff in exe
cution, see Gilrnan v. Des Moines Valley B. 
Co., 42-495. 

Under other provisions, held, that the 
sheriff was entitled to a percentage upon the 
amount of a sheriff's sale of real estate, 
where the judgment plaintiff was purchaser 
and the amount of the bid was not paid to 
the sheriff but credited on the judgment: 
Litchfield v. Ashford, 70-393. 

Keeping jail: The sheriff has charge of 
the county jail and is required to perform 
the duties of jailer. He may appoint a 
deputy to act in such capacity; but such 
jailer cannot recover compensation from the 
county: McDonald v. Woodbury County, 48-
404. 

Waiting on prisoners: The sheriff is en
titled to a reasonable compensation, outside 
of his salary, for washing for and waiting 
on prisoners: Hamill v. Carroll County, 69 
N.W., 1122. 

Keeping attached property: The sheriff 
is individually responsible to a person em
ployed by him to take care of attached prop
erty, and any claim for necessary expenses 
of keeping such property is to be presented 
by the sheriff and not by the person em-

?loyed by him for that purpose: Bowley v. 
'ainttr, 69-432. 

Mileage: A sheriff is entitled to mileage 
for actual travel and no more. When only 
one trip is necessary to bring several pris
oners from the penitentiary and return them, 
he should only charge mileage for one pris
oner: Barnes v. Marion County, 54-482. 

For service of subpoenas on the same wit
nesses in several state cases, made in one trip, 
the sheriff is entitled to mileage for but one 
trip: Bedfield v. Shelby County, 64-11. 

The route of travel referred to in a pre
vious statute as fixing the amount of mileage 
to be allowed for conveying prisoners, etc., 
held to be the route usually traveled by per
sons pursuing a journey between the given 
points; and held, that where the usual and. 
speediest route was by rail, the sheriff might 
convey the prisoner in that way and charge 
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mileage for the distance traveled, although 
there was a shorter route by highway: May-
nard v. Cedar County, 51-430. 

A sheriff is not entitled to mileage for 
conveying a prisoner from the county jail to 
the court room, where it does not appear but 
that the two places are in the same building: 
Bringolf v. Polk County, 41-554. 

Where a sheriff was entitled by statute to 
fees and mileage for attending the prisoner 
before the court or judge when required, held, 
that for attendance before the court with five 
prisoners at the same time and for the same 
purpose he was entitled to but one fee and 
mileage for one prisoner: Ibid. 

The same fees should be allowed for con
veying a prisoner to the reform school as for 
conveying a convict to the penitentiary: 
Ibid. 

Under ? 3788 of Code of '73 as it originally 
stood, allowing the sheriff, in full compensa
tion for conveying each convict to the 
penitentiary, sixteen cents for each mile 
traveled, to be computed from the county 
seat by the most direct route of travel, held, 
that the sheriff was entitled to that rate of 
mileage for each mile traveled on the journey 
going and returning: Harding v. Montgomery 
County, 55-41. 

But such compensation was in full of all 
services, and the sheriff could not charge car 
fare and hotel bills in addition +o the mile
age thus allowed: Ibid. 

The allowance made by that section for 
conveying an insane person to an asylum was 
held applicable only where the person con
veyed had been adjudged insane under statu
tory provisions: Ibid. 

Copy fees: Under statutes providing for 
service of subpoenas by delivering a copy, 
and that the sheriff should have fees for cop
ies of papers required by law when made by 
him, held, that he was entitled to the copy 
fee in addition to the fee for service, where 
the copy was made by him: Bringolf v. Polk 
County, 41-554. 

In computing compensation for copies of 
subpoenas the sheriff should be allowed ten 
cents for each one hundred words or any 
number less than one hundred; twenty cents 
for any number greater than one hundred 

SEC. 512. Fees in criminal cases—when payable by county. In all 
criminal cases where the prosecution fails, or where the money cannot be 
made from the person liable to pay the same, the facts being certified by the 
clerk or justice as far as their knowledge extends, and verified by the affi
davit of the sheriff, the fees allowed by law in such cases shall be audited 
by the county auditor and paid out of the county treasury. [C. 73, § 3790; 
R., § 4146; C.'51, §2537.] 

and less than two hundred, and so on: Painter 
v. Polk County, 70-596. 

Serving execution, fee for, under previ
ous statute, see Bell v. Weddington, 54-561. 

Salary: The board of supervisors may 
properly fix the amount of the sheriff's an
nual salary at the beginning of his term, and 
the rendering of the service on the faith of 
such action will constitute a contract bind
ing upon the county: Holmes v. Lucas County, 
53-211. 

Bailiffs: Where a bailiff is appointed and 
performs services for which fees are allowed 
by law, such bailiff becomes entitled to the 
fees, which must be taken into account in 
fixing the compensation to be allowed him 
by the board of supervisors: Bringolf v. Polk 
County, 41-554. 

Mistake as to fees: Where a sheriff had 
presented his claim for certain services 
which had been allowed by the party and 
paid, held, that he could not afterward re
cover additional compensation for the same 
services, although in his original claim he 
had not asked all that the law allowed him 
for such services: Harding v. Montgomery 
County, 55-41. 

Where the board of supervisors had, by 
reason of erroneous certificates of the clerk, 
paid fees and costs to the sheriff in some 
cases twice or thrice over, held, that the 
county might recover back the money as 
paid by mistake: Holmes v. Lucas County, 53-
211. 

Contract as to fees: An agreement by a 
sheriff to accept a fixed sum in lieu of legal 
fees for services to be performed will be null 
and void as against public policy and against 
the provisions of statute, whether the sum 
to be paid be greater or less than the legal 
fees: CHlman v. Bes Moines Valley B. Co., 40-
200. 

The officer issuing or serving a search 
warrant for the seizure of intoxicating liq
uors is entitled to have his fee therefor paid 
by the county, in case no liquors are found, 
in the same way as other costs are paid by 
the county in cases in which for any reason 
the prosecution fails: Byram v. Polk County, 
76-75; Garrett v. Polk County, 78-108. 

This section applies only to sheriff's fees, 
and does not render the county liable for 
costs of printing abstract and argument on 
appeal by defendant to the supreme court, 
although on such appeal the judgment 
against defendant be reversed: Bed v. Polk 
County, 56-98; State v. Bainsbarger, 74-540. 

The county is not liable for costs in a 
bastardy proceeding, such proceeding being 
civil, and not criminal: MB Andrew v. Mad
ison County, 67-54. 

Under the provision of Rev. Stats, of '43, 

held, that counties were liable for costs in 
a criminal case in which a nolle prosequi was 
entered, or in which an indictment was 
quashed, or judgment entered for defendant 
on demurrer: Bonney v. Van Buren County. 
2G. Gr., 230. 

Under this section the costs in liquor 
cases, including the attorney's fee, provided 
for under § 2429, are to be paid by the county, 
where not recoverable from the defendant: 
Newman v. Bes Moines County, 85-89. 
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CHAPTER 7. 

OF THE CORONER. 

SECTION 513. "When to perform duties of sheriff. The coroner 
shall perform all the duties of sheriff, when that office is vacant; where it 
appears from the papers that the sheriff is a party to an action or proceed
ing in a court of record ; where, in any action commenced or about to be com
menced, an affidavit is filed with the clerk of the court, showing the absence 
of the sheriff and his deputy from the county, and that they are not expected 
to return in time to perform the service needed, or showing partiality, prej
udice, consanguinity, or interest upon his part, in which case the clerk shall 
direct process to the coroner, indorsing thereon the reason therefor, which 
he shall execute in the same manner as if he were sheriff. [C. 73, §§ 349, 
350; R., §§ 393-4; C. '51, §§ 183-4.] 

The sureties upon the official bond of the in civil cases, and upon the filing of the affi-
coroner are accountable on such bond for davit here contemplated the coroner should 
his acts while acting as ex officio sheriff: Tie- be directed to act in place of the sheriff: 
man v. Haw, 49-312. Slate v. Hardin, 46-623. 

To make a service of notice by the coro- Under this section, a deputy of a sheriff 
ner, as such, good, it must appear from the who is a party to the case is disqualified for 
record that the sheriff was disqualified to empaneling the jury. Such officer in calling 
act: Beard v. Smith, 9-50: Chord v. McCoy, jurors into the box is enforcing process of the 
Mor., 311. court within the meaning of the statute: Gol-

Where the sheriff is disqualified by inter- lobitsch v. Rainbow, 84-567. 
est or other personal reason, the coroner, In such case, the deputy is also disquali-
and not the deputy sheriff, should act: Mi- fied from serving a notice to take depositions: 
nott v. Vineyard, 11-90. Ibid. 

This section applies in criminal as well as 

SEC. 514. "When no qualified sheriff or coroner—clerk appoints. 
"When there is no sheriff, deputy sheriff or coroner qualified to serve legal 
process, the court, or, if not in session, the clerk, may, by writing, under his 
hand and the seal of the court, certifying the above fact, appoint any suit
able person specially in each case to execute such process, who shall be 
sworn, but need not give bond, and his return shall be entitled to the same 
credit as the sheriff's, when the appointment is attached thereto. [C. 73, § 
351; R., §395;C.'51, §185.] 

Where the disqualification of the sheriff the person so appointed will depend on the 
is made known before the issuance of a writ, validity of the appointment. In a particular 
and also the disqualification of the coroner, case the appointment held not to show suffi-
it is not objectionable to direct the writ to ciently that there was "no sheriff, deputy 
the person specially appointed: Minolt v. sheriff, or coroner qualified," etc.: Currens 
Vineyard, 11-90. v. Batcliffe, 9-309. 

The credit to be given to the return of 

SEC. 515. Inquest—when held—warrant for jurors. The coroner 
shall hold an inquest upon the dead bodies of such persons only as are sup
posed to have died by unlawful means, and in such other cases as are 
required by law. When he has notice of the dead body of a person, sup
posed to have died by unlawful means found or being in his county, he is 
required to issue his warrant to a constable of his county, requiring him to 
summon forthwith three electors of the county to appear before him at the 
time and place named in the warrant. [C. 73, § 352; R., § 396; C. '51, § 186.] 

SEC. 516. Inquest on person killed in mine. "When a person shall 
come to his death by accident or otherwise, in any manner connected with 
the working of, or in, any mine, or by any explosion therein, an inquest 
shall be held, and the coroner shall make careful inquiry into the cause 
thereof, and return a copy of the verdict in said proceeding, with the 
minutes of all testimony taken thereat, to the state inspector of mines; and 
no person shall be qualified to serve as a juror at said inquest who has a 
personal interest in, or is employed in or about, the mine in which or at 
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which the deceased came to his death, or by any of its proprietors. [21 G. 
A., ch. 140, § 2; 20 G. A., ch. 21, § 2.] 

S E C . 617. F o r m of warrant . The warrant may be, in substance, as 
follows: 

State of Iowa, ) 
County, f 

To any peace officer of said county:—In the name of the state of Iowa, 
you are hereby required to summon forthwith three electors of your county 
to appear before me at (name the place), at (name the day and hour, or say 
forthwith), then and there to hold an inquest upon the dead body of 

, there lying, and find by what means he died. Witness my 
hand this day of , A. D 

A B , 
[C. 73 , § 353; R , § 397; C. '51, § 187.] Coroner of County. 

S E C . 518. Service and return. The officer to whom it is delivered 
shall execute the warrant, and make re turn thereof at the time and place 
named. [C. 73 , § 354; R., § 398; C. '51, § 188.] 

S E C . 519. F i l l ing vacancies—oath. If any juror fails to appear, the 
coroner shal l cause the proper number to be summoned or returned from 
the bystanders immediately, and proceed to impanel them, and administer 
the following oath, in substance: "You do solemnly swear (or affirm) that 
you will diligently inquire, and t rue presentment make, when, how, and 
by what means the person whose body lies here dead came to his death, 
according to your knowledge and the evidence given you. " [C. 73, § 355, 
R., §399; C.'51, §189.] 

S E C . 520 . W i t n e s s e s . The coroner shall issue subpoenas for such wit
nesses as have knowledge touching the manner of the death of the person 
whose inquest is being held, re turnable at such time and place as he may 
direct. They shall be sworn as in other cases, and their evidence reduced 
to writ ing under the direction of t he coroner, subscribed by them, and 
returned to the district court, with the verdict and all other papers in the 
case. The coroner may enforce the attendance of witnesses and jurors, 
and punish them for contempt in disobeying his process, in l ike manner as 
a justice of the peace may do in a criminal proceeding before him. [C. 73, 
§§ 356-8, 365; R., §§ 400-2, 409; C. '51, §§ 190-2, 199.] 

S E C . 621. F i n d i n g of jurors—form. The jurors, having inspected the 
body, heard the testimony and made all needful inquiries, shall re turn to 
the coroner their inquisition in writing, under their hands, in substance as 
follows, s tat ing the matters in the following form suggested, as far as found: 

Sta te of Iowa, ) 
County, j 

An inquisition holden at , in county, on the 
day of , A. D , before coroner of the 
said county, upon the body of (or person unknown), 
there lying dead, by the jurors whose names are hereto subscribed: 

The said jurors upon their oaths do say (here state when, how, by what 
person, means, weapon, or accident he came to his death, and whether 
feloniously). 

In testimony whereof, the said jurors have hereunto set their hands, the 
day and year aforesaid (which shall be attested by the coroner). [C. 73 , § 359; 
R . , §403 ; C ' 5 1 , § 193.] 

S E C . 5 2 2 . F i n d i n g kept secret. If the inquisition find tha t a crime 
has been committed on the deceased, and name the person who the jury 
believe has committed it, the inquest shal l not be made public until after 
the arres t of the person. [C. 73 , § 360; R., § 404; C. '51, § 194.] 

S E C . 623 . Arres t of suspected person. If the person charged be 
present, the coroner may order his arres t by an officer or any other person 
present, and shall then make a warrant requir ing the officer or other per-
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son to take him before a justice of the peace. [C. 73, § 361; R., § 405; C. 
'51, § 195.] 

SEC. 624. "Warrant for. If the person charged be not present, and 
the coroner believes he can be taken, he may issue a warrant to the sheriff 
and constables of the county, requiring them to arrest the person and take 
him before a justice of the peace. [C. 73, § 362; R., § 406; C. '51, § 196.] 

SEC. 526. Proceedings against. The warrant of the coroner in the 
above case shall be of equal authority with that of a justice of the peace, 
and when the person charged is brought before the justice, such justice 
shall cause an information to be filed against him, and the same proceed
ings shall be had as in other cases under information, and he shall be dealt 
with as a person held under an information in the usual form. [C. 73, § 
363; R., §407; C. '51, § 197.] 

SEC. 526. Contents and effect of -warrant—report of coroner. The 
warrant of the coroner shall recite substantially the transactions before 
him, and the verdict of the jury of inquest leading to the arrest, and such 
warrant shall be a sufficient foundation for the proceeding of the justice 
instead of an information. The coroner shall report to the clerk of the 
district court all cases of death which may come under his supervision, 
with the cause or mode of death, in accordance with forms furnished by the 
state board of health. [C. 73, § 364; R., § 408; C. '51, § 198.] 

SEC. 527. Disposition of body—expenses. The coroner, except as 
otherwise provided by law, shall cause the body of the deceased person 
which he is called to view to be delivered to his friends, if any there be, 
but if not, he shall cause him to be decently buried, and the expense to be 
paid from any property found with the body, or, if there be none, from the 
county treasury, by certifying an account of the expenses; which, being 
presented to the board of supervisors, shall be allowed by them, if deemed 
reasonable, and paid as other claims on the county. [C. 73, § 366; R., § 
410; C. '51, § 200.] 

SEC. 528. Justice may act as coroner. When there is no coroner, or 
in case of his absence or inability to act, any justice of the peace of the 
same county is authorized to perform the duties of coroner in relation to 
dead bodies, and in such cases he may cause the person charged to be 
brought before himself by his warrant, and may proceed with him as a jus
tice of the peace. [C. 73, § 367; R., § 411; C. '51, § 201.] 

SEC. 629. Physician employed—fees. In the above inquisition by a 
coroner or justice of the peace, as the case may be, when he or the jury 
deem it requisite, he may summon one or more physicians or surgeons to 
make a scientific examination, who, instead of witness fees, shall receive a 
reasonable compensation, to be allowed by the board of supervisors. [20 
O. A., ch. 64; C. 73, § 368; R., § 412; C. '51, § 202.] 

The physician is entitled to a reasonable Under previous provisions the compensa-
f ee and the action of the board in making an tion of such witnesses was to be fixed by the 
allowance is not conclusive. He may in an coroner, or justice acting in his place, and 
action in court recover more than the amount his jurisdiction in such matter was exclu-
allowed if he shows the allowance is not rea- sive. He might be compelled by mandamus 
sonable: Moser v. Boone County, 91-359. to act, but no appeal was provided: Cushman 

v. Washington County, 45-255; Sanford v. Lee 
County, 49-148. 

SEC. 630. Fees of witnesses and jurors. Witnesses and jurors shall 
receive the same fees as witnesses and jurors are paid in actions before 
justices of the peace. [C. 73, § 356; R., § 400; C. '51, § 190.] 

SEC. 631. Compensation of coroner. The coroner is entitled to 
charge and receive the following fees: 

1. For a view of each body and taking and returning an inquest on the 
same, five dollars; 

2. For a view of each body and examination without inquest, three 
dollars; 

17 
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3. For issuing subpoena, warrant, or order for a jury, twenty-five 
cents; 

4. For each mile traveled to and returning from an examination or 
inquest, five cents. 

5. Which fees shall be paid out of the county treasury when they can
not be obtained from estate of deceased. 

6. For all other services, the same fees as are allowed sheriffs in simi
lar cases, to be paid in like manner. [C. 73, § 3799; R., § 4148; C'51, §• 
2539.] 

SEC. 532. Disposition of property of deceased. Any property or 
money found with or upon the person of deceased, if there be no person-
authorized to receive the same, shall forthwith be turned over by the cor
oner to the clerk of the district court, to be held until disposed of accord
ing to law. 

SEC. 633. Same. A failure to comply with the preceding section shall 
be deemed a misdemeanor. 

CHAPTER 8. 

OF THE COUNTY SURVEYOR. 

SECTION 534. Duties—record to be kept. The county surveyor 
shall make all surveys of land within his county which he may be called 
upon to make, and the field-notes and plats made by him shall be tran
scribed into a well-bound book, under his supervision, at the expense of the 
person requesting the survey, which book shall be kept in the county 
auditor's office, and his surveys shall be held as presumptively correct. 
[0.73, §§ 369, 370; R., §§ 413, 414; C. '51, §§ 203-4.] 

SEC. 535. Former field-notes to be used. Previous to making any 
survey, he shall furnish himself with a copy of the field-notes of the origi
nal survey of the same land, if there be any in his office or that of the 
auditor, and his survey shall be made in accordance therewith. [C. 73, § 
371; R., §415; C.'51, §205.] 

SEC. 636. Corners—how marked. He is required to establish the 
corners by taking bearing trees, and noting particularly their course and 
distance, but if there be no trees within reasonable distance, the corners 
are to be marked by stones or other permanent monuments placed firmly in 
the earth. [C. 73, § 372; R., § 416; C. '51, § 206.] 

SEC. 637. Rules to be followed. In the resurvey and subdivision of 
land by county surveyors, their deputies or other persons, the rules pre
scribed by the acts of congress, and the instructions of the secretary of the 
interior, copies of which shall be furnished him by the county, shall be in 
all respects followed. [C. 73, § 373.] 

The rule now recognized by the con- secting method is to be pursued. According-
struction put upon the act of congress by to this method the center will be at the point 
the interior department is that in finding of crossing of the two lines connecting the 
the center of a section where the center has quarter section posts on the opposite sides 
not been fixed by the government surveyor, of the section: Gerke v. Imcas, 92^79. 
the intersecting method and not the bi-

SEC. 538. Record to be furnished—presumptive evidence. The 
county surveyor shall, when requested, furnish the person for whom the 
survey is made with a copy of the field-notes and plat of the survey, and 
such copy, certified by him, and also a copy from the record, certified by 
the county auditor with the seal, shall be presumptive evidence of the sur
vey, and of the facts herein required to be set forth, and which are stated 
accordingly, between those persons who join in requesting it and any other-
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person then concerned, who has reasonable notice tha t such a survey is to 
be made, and the time thereof. [C. 73 , § 374; R., § 417; C. '51, § 207.] 

S E C . 539 . Supervisors to furnish record book. The board of super
visors is required to furnish a substantial, well-bound book, in which the 
field-notes and plats made by the county surveyor shall be recorded. [C. 
73, § 375; R., § 418; C.'51, § 208.] 

S E C . 540 . Record to s h o w what . The pla t and record shall show 
distinctly of what piece of land it is a survey, at whose personal reques t it 
was made, the names of the chainmen, and that they were approved and 
sworn by the surveyor, and the date of the survey; and the courses shal l be 
taken according to the true meridian, and the variation of the magnet ic 
from the true meridian stated. And the surveyor shall determine the cor
rect variation by an observation on the pole-star, or some other approved 
method, a t least once each year, and enter the same, with the date, and 
description of the method used, in his record. [C. 73, § 376; R., § 419; C. 
'51, § 209.] 

S E C . 541. Chainmen—qualifications. The necessary chainmen and 
other persons must be employed by the person requir ing the survey done, 
unless otherwise agreed; but the chainmen must be disinterested persons, 
and approved by the surveyor, and sworn by him to measure just ly and 
impartially, to the best of their knowledge and ability. [C. 73, § 377; R., § 
420; C. '51, § 210.] 

S E C . 642 . W i t n e s s e s subpoenaed—fees . County surveyors, when 
engaged in the performance of official duties, may issue subpoenas for wit
nesses and administer oaths to them, and all fees for services of officers 
and attendance of witnesses shall be the same as in proceedings before 
justices of the peace. [C. 73, § 378.] 

S E C . 543 . Surveyor ' s fees. The county surveyor is entitled to charge 
and receive the following fees: 

1. For each day 's service actually performed in traveling to and from 
the place where any survey is to be made, and for making the same, and 
re turn thereof, four dollars; 

2. For making up the record of any survey, and the p la t and field-notes 
thereof, one dollar per page; 

3. For certified copy of the plat or field-notes, fifty cents. [16 G. A. , 
ch. 25; C.73, §3800; R., § 4155; C.'51, § 2546.] 

C H A P T E R 9. 

OF THE DUTIES OF COUNTY OFFICERS. 

S E C T I O N 544 . County officers to furnish information. I t is the 
duty of each county officer, whenever called upon by the governor or ei ther 
house of the general assembly, to communicate to the governor or such 
house any information that may be in his possession as such officer, and to 
furnish any statistics at his command, when thus called upon. [18 G. A., 
ch. 22, § 1.] 

S E C . 545 . N o t to act as agent or at torney . No county officer shal l 
appear as agent, attorney or solicitor for another, in any mat ter pending 
before the board of supervisors. [C. 73 , § 326.] 

This section does not prevent the officers istrate of the violation of a penal law: Santa 
named from making complaint before a mag- o. State, 2-165, 221. 

S E C . 546 . N o t to act a s counsel . No sheriff, deputy sheriff, coroner 
or constable shall appear in any court as at torney or counsel for any par ty , 
nor make any writing or process to commence any action or proceeding, or 
to be in any manner used in the same; and such writ ing or process made b y 
any .of them shall be rejected. [C. 73, § 342; R., § 388; C. '51, § 175.] 
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SEC. 647. Not to purchase property. No sheriff, deputy sheriff, 
coroner or constable shall become the purchaser, either directly or indi
rectly, of any property by him exposed to sale under any process of law; 
and every such purchase shall be void. [0.73, § 343; R., § 389; C. '51, § 176.] 

SEC. 648. Accounts may be examined. If any officer required by 
law to report the fees collected by him to the board of supervisors shall 
neglect or refuse to make such report, it shall bo the duty of the board to 
employ an expert accountant to examine the books, papers and accounts of 
such officer, and to make said report, the expense of which shall be charged 
to such delinquent officer, and shall be collectible upon his official bond. 
[18 G. A., ch. 184, § 5.] 

SEC. 549. May designate newspapers. The clerk of the district 
court, sheriff, auditor, treasurer, and recorder shall each designate the 
newspapers printed in the English language in which the notices pertaining 
to his office shall be published, and the board of supervisors shall desig
nate the papers in which all other county notices shall be published. [C. 
73, § 306.] 

This refers only to county notices and not which cases plaintiff may designate the 
to notices in reference to the commence- papers in which publication shall be made: 
ment of actions or sales upon execution, in See \ 4024 and note. 

SEC. 550. Misdemeanor. Failure on the part of any officer to per
form any duty required of him by this chapter shall render him liable to 
prosecution and punishment for a misdemeanor. [18 G. A., ch. 22, § 4.] 

CHAPTER 10. 

OF TOWNSHIPS AND TOWNSHIP OFFICERS. 

SECTION 551. Supervisors divide county into townships. The 
board of supervisors of each county shall divide the same into townships, 
as convenience may require, defining the boundaries thereof, and may from 
time to time make such alterations in the number and boundaries of the 
townships as it may deem proper; but if the congressional township lines 
are not adopted and followed, the board shall not change the lines of any 
civil township so as to divide any school township or district, unless a 
majority of the voters of said school township or district shall petition 
therefor. [C. 73, §§ 379, 1799; R., § 441; C. '51, § 219.] 

A township is not a corporation authorized and create new ones when the public con-
to sue and to be sued. It is no more than a venience requires that that be done: Lanes 
legal subdivision of a county for govern- v. Harris, 71-478. 
mental purposes and has no corporate powers A township clerk may maintain a suit to 
as such: Township of West Bend v. Munch, recover money to which he is entitled by vir-
52-132; Wells v. Stomback, 59-376. tue of his office, such as road funds: Long v. 

But if the action is brought in the name of JSmsley, 57-13. 
the township the petition may be amended Township trustees have no authority to 
by the substitution of the name of the officer maintain an action to recover from the county 
of the township as plaintiff, who is entitled money paid out by them in the discharge of 
to the custody of the money sued for: Wells their duties as a board of health. They are 
v. Stomback, 59-376. not entitled to such funds and are not the 

The board has the power, and it is its real parties in interest: Sanderson ». Cerro 
duty, to divide the county into townships, Gordo County, 80-89. 
and it has the power to divide the townships 

SEC. 552. Boundaries conformed to city boundaries. Where the 
boundaries of any city have been changed, the board of supervisors of the 
county in which the same is situated shall have power to change the bound
ary lines of townships so as to make them conform to the boundaries of the 
city, and to make such other changes in township lines, and the number of 
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townships, as it may deem necessary; but no action shall be taken affecting 
the boundaries or existing conditions of school districts. [23 G. A., ch. 25.] 

SEC. 653. Boundaries to be recorded. The description of the bound
aries of each township, and of all alterations in them, and of all new town
ships, shall be recorded in full in the records of the board of supervisors, 
and of the township. [C. 73, § 381; R., § 442; C. '51, § 220.] 

SEC. 564. Division where city included—petition—remonstrance. 
When any township has within its limits a city or town with a population 
exceeding fifteen hundred inhabitants, the electors of such township resid
ing without the limits of such city or town may, at the January, April, or 
June session of the board of supervisors of the county, petition to have 
such township divided into two townships; the one to embrace the territory 
without, and the other the territory within, such corporate limits; which 
petition shall be accompanied by the affidavit of three individuals, to the 
effect that all the signatures to such petition are genuine, and that the 
signers thereof are all legal voters of said township, residing outside said 
corporate limits. Remonstrances signed by such legal voters may also be 
presented at the hearing before the board of supervisors hereinafter pro
vided for, and if the same persons petition and remonstrate, they shall be 
counted on the remonstrance only. [20 G. A., ch. 106; C. 73, § 382.] 

SEC. 656. Notice. Notice of the time when such petition shall be pre
sented shall be given by two publications in a weekly newspaper published 
in the township, the last of which publications shall be at least ten days 
prior to the time fixed for the presentation of such petition; or if no paper 
is printed in such township, or the papers therein printed refuse to make 
such publication, the notice herein contemplated shall be given by posting 
in five public places in the township, two of which shall be without, and 
three within, such corporate limits. [C. 73, § 383. ] 

SEC. 666. Division—effect. If such petition is signed by a majority 
of the electors of such township residing without the corporate limits of 
such city or town, the board of supervisors shall divide such township into 
two townships, as prayed; but, except for election purposes, including the 
appointment of all judges and clerks of election rendered necessary by the 
change, such division shall not take effect until the first Monday of Janu
ary next ensuing. But when the citizens of any township so set off desire 
to dissolve their township organization and return again to the township 
from which they were taken, they may do so by the same proceedings as 
provided for the division thereof, except that said petition shall be signed 
by a majority of the electors of both townships. [21 G. A., ch. 48; C. 73, 
§ 384.] 

Where the application for division is prop- the discharge of their duties: Lamb ». Bur-
erly made, the board of supervisors has no linyton, C. Ê. & M. B. Co., 39-333. 
discretion and may be compelled by man- Upon the formation of a new township, no 
damns to make such division: Henry v. Tay- election except one for the election of officers 
Jar, 57-72. of such township can be held until after the 

The new township does not become inde- 1st of January following. Special elections 
pendent until its complete organization, contemplated or authorized by law to be held 
which is on the 1st of January following, prior to that time must be held in the old or 
when the officers elected for it enter upon original township: Williams v. Poor, 65-410. 

SEC. 667. New township—first election. When a new township is 
formed, the board of supervisors shall call the first township election, to be 
held at such place as it may designate, on the day of the next general 
election. [C. 73 § 385; R., % 453; C. '51, § 231.] 

SEC. 668. Auditor to issue warrant for. The auditor shall issue a 
warrant for such first election, stating the time and place of the same, the 
officers to be elected, and any other business which is to be attended to; and 
no other business shall be done than such as is so named. [C. 73, § 386; R., 
§ 454; C. '51, § 232.] 

The warrant provided for by this section subsequent elections invalid: Zones v. Har-
relates only to the first election in a new ris, 71-478. 
town&hip. Failure to issue it will not render 
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SEC. 559. Service and return. Such warrant may be directed to any 
constable of the county, or to any citizen of the same township, by name, 
and shall be served by posting up copies thereof, in three of the most pub
lic places in the township, fifteen days before the day of the election; the 
original warrant shall be returned to the presiding officer of the election, 
to be returned to the clerk when elected, with a return thereon of the man
ner of service, verified by oath, if served by any other than an officer. [C. 
73, § 387; R., § 455; C 5 1 , § 233.] 

SEC. 560. Township and city coterminous — clerk and trustees 
abolished. Where a town or a city having a population of less than seven 
thousand constitutes one civil township, the boundary lines of which 
coincide throughout with the boundary lines of the town or city, the offices 
of township clerk and trustee are abolished. [24 G. A., ch. 10, § 1.] 

SEC. 561. Clerk and council to act. The duties required by law of 
the township clerk in such cities shall be performed by the city clerk, and 
those required of the board of trustees shall be performed by the city 
council. [Same, § 2.] 

SEC. 562. Township funds go to city. The moneys and assets belong
ing to such civil township shall become the moneys and assets of the city 
or town in wThich said civil township is situated; and the township clerks 
shall turn such moneys and assets over to the city or town treasurer, to be 
disbursed by such city or town in the same manner and for the same pur
poses as required by law for the disposition of township funds, and such 
cities or towns shall assume all liabilities of a civil township to which the 
provisions of this section shall apply. [Same, § 3.] 

SEC. 563. County treasurers to pay. County treasurers are hereby 
authorized to pay over to the city or town treasurers which come under the 
provisions of the three preceding sections all moneys collected for the road 
fund, or other funds which would otherwise be paid over to the township 
clerks of such townships. [Same, § 4.] 

SEC. 564. Trustees may employ counsel. Whenever litigation shall 
arise, involving the right or duty of township trustees to certify or levy 
taxes which have been authorized upon expressed conditions, then in such 
cases, if the trustees are made parties to said litigation, they shall have 
authority to employ attorneys in behalf of said township, and are further 
authorized to levy the necessary tax to pay for said legal services, and 
to defray the unavoidable expenses of said litigation. [20 G. A., ch. 120.] 

SEC. 565. Assessor where city included. In each even-numbered 
year, there shall be elected in each township, a part of which is included 
within the corporate limits of any city or town, by the voters of such town
ship residing without the corporate limits of such city or town, one assessor, 
in the same manner as provided by law for the election of township assessor. 
L19 G. A., ch. 110; 18 G. A., ch. 201, § 1; 16 G. A., ch. 6; C. 73, § 390.] 

Under the original section, held, that an Where two townships being included 
assessor elected by the city as therein pre- within the corporate limits of a city com-
scribed was not a city but a township officer: prise but one assessorial district, the county 
Kinnie v. Waverly, 42-486. board of equalization cannot equalize taxa-

This section, both as it originally stood tion as between such townships, but can only 
and as re-enaoted by the sixteenth general act upon the whole district: Qe.ix.hM v. Board 
assembly, applied only to townships contain- of Supervisors, 51-107. 
ing cities incorporated under the general As to the election of assessors in other 
incorporation law and nob those existing townships, see \ 1075, and in cities and 
under special charter: State v. Fimjer, 46-25. towns, see chapter two, of title five. 

SEC. 666. Places for holding elections. The trustees shall designate 
the place where elections will be held, and the board of supervisors shall 
allow a reasonable compensation for the use thereof. Whenever a change 
is made from the usual place of holding elections in the township, notice of 
such change shall be given by posting up notices in three public places in 
the township, ten days prior to the day on which the election is to be held. 
[23 G. A., ch. 27; C. 73, § 391; R., § 444; C. '51, § 222.] 
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Under § 391 of Code of '73, no provision and it was not liable therefor: Turner v. 
•was made for the payment by the county of Woodbury County. 57-440; McBride v. Hardin 
•compensation for the place thus designated, County, 58-219. 

SEC. 567. Township hall—submission to vote. The trustees, on a 
petition of a majority of the resident freeholders of any civil township, shall 
submit the question of building a public hall to the electors thereof, by 
posting notices of such election in four conspicuous places in the township, 
thirty days before election, and the form of the proposition shall be: 
"Shal l the proposition to levy a tax for the erection of a public hall be 
adopted? " [26 G. A., ch. 26, § 1.] 

SEC. 568. Tax to build. If a majority of the votes cast are in favor 
of the tax, the trustees shall certify such fact to the board of supervisors, 
and they shall thereupon levy not to exceed three mills on the dollar on the 
taxable property of the township; and when such tax is .collected by the 
treasurer, it shall be paid to the township clerk; but said clerk shall not 
receive to exceed one per cent, for handling said money. [Same, § 2.] 

SEC. 569. Location. Any public hall built under the provisions of 
this chapter shall be located by the township trustees so as to accommodate 
the greatest number of the resident taxpayers, and for such purpose the 
trustees may purchase land not to exceed in value one hundred dollars. 
[Same, § 3.] 

SEC. 570. Trustees to build. The township trustees shall have charge 
of the building of such hall, shall receive bids, and shall let the building of 
the same to the lowest responsible bidder, and the township clerk shall pay 
out of the funds collected, only on the order of the trustees of said town
ship. [Same, § 4.] 

SEC. 671. Clerk to be custodian. The township clerk, under the 
direction of the trustees, shall be the custodian of the building, and the use 
thereof may be permitted by the township trustees to all the citizens of the 
township for all lawful purposes; and, for the purposes of this act, the 
township clerk is hereby clothed with all the power and duties of a constable 
of the township, to maintain order within and about the premises, protect 
the property, and enforce orders of the township trustees with respect 
thereto. A copy of this section shall be at all times kept posted in a con
spicuous place in said hall. [Same, § 5.] 

SEC. 572. Clerk to give bond. When a tax is voted as provided in 
this act, the township clerk shall, before drawing any of said tax from the 
ti-easury of the county, execute a bond, with penalty double the amount of 
said tax, which bond shall be approved by the board of supervisors. 
[Same, § 6.] 

SEC. 573. Tax for repairs. The trustees of any township where such 
building has been erected are hereby authorized and empowered to certify 
to the board of supervisors that a tax of not exceeding one-half mill on the 
dollar in any one year, of the taxable property of the township, should be 
levied, to be used in keeping such building in repair, to furnish same with 
necessary furniture and provide for the taking care thereof. When such 
certificate is filed in the auditor's office, the board of supervisors shall levy 
such tax. [Same, § 7.] 

SEC. 574. Trustees—duties. The township trustees are the overseers 
of the poor, fence viewers, and the township board of equalization, and 
board of health, and shall have charge of all cemeteries within the limit of 
their townships dedicated to public use, when the same are not controlled 
by other trustees or incorporated bodies. [C.'73, § 393; R., § 446; O.'51, 
§ 224.] 

Further as to cemeteries, see \\ 583-589. 
The law invests township trustees with a 

discretion as to what is deleterious to public 
health and the power to cause its abatement: 
Bushnell v. Whitlock, 77-285. 

Where certain land purchased for ceme
tery purposes was found to be unsuitable, 
and the township trustees proposed to sell 
the same on condition that it should never 
be used for cemetery purposes, held, that it 
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was within their discretion as a board of of township trustees as a board of health, 
health to impose the restriction as to the were in effect repealed by 18 G. A., ch. 151 
use of the land: Ibid. ' (see ?§ 65-68, etseq.): Ttoeedy v. Fremont Conn-

Sections 415-418 of Code of '73, as to power ty, 68 N. W., 921. 

SEC. 675. Refusing to serve—penalty. Any person elected to a 
township office, and refusing to qualify and serve, shall forfeit the sum of 
five dollars, which may be recovered by action in the name of the county 
for the use of the school fund in the county, but no person shall be compelled 
to serve as a township officer two terms in succession. [C.'73, § 394; R., 
§447; C'51, §225.] 

SEC. 576. Clerk to keep record. The township clerk shall keep a. 
record of all the proceedings and orders of the trustees, and of all acts 
done by him, including the filing of certificates of official oaths having been 
taken before other officers, and perform such other acts as may be required 
of him by law. [C'73, §§ 392, 395-6; R., §§ 445, 448-9; C. '51, §§ 223, 
226-7.] 

Entries made on the record by one town- The complaint to trustees as fence-
ship clerk from memoranda of the action of viewers is not part of their proceedings, and 
the trustees made by the previous clerk are need not be in writing nor of record: Tubbs 
admissible as a part of the record: Moses v- v. Ogden, 46-134. 
Penquit, 72-611. Record of a direction or order of the 

Written orders for the relief of poor per- trustees for the election of additional jus-
sons, given by the township trustees under g tices under ? 592 of Code of '73 (not retained) 
2235, are valid, without being otherwise made must be made by the trustees in order to be 
of record under this section: Bremer County valid: State v. Gaston, 79-457. 
v. Buchanan County, 61-624. 

SEC. 577. Notify auditor of elections. The clerk, immediately after 
the election of officers in his township, shall send a written notice thereof 
to the county auditor, stating the names of the persons elected, and to 
what offices, and the time of the election, and shall enter the time of the 
election of each officer in the township record. [C'73, § 397; R., § 450; C. 
'51, § 228.] 

SEC. 578. Post notice of receipts and expenditures. Each township 
clerk, on the morning of the day of the general election and before the hour 
for opening the polls, shall post up, at the place where such election is to 
be held in his township, a statement in writing, showing all receipts of 
money and disbursements in his office for the preceding year, which shall 
be certified as correct by the trustees of the township. [16 G. A., ch. 50.J 

SEC. 579. Constables—duties. Constables are ministerial officers of 
justices of the peace, and shall serve all warrants, notices or other process 
directed to them by and from any lawful authority, and perform all other 
duties now or hereafter required of them by law. [C'73, §§ 398-9; R., §§ 
451-2; C'51, §§229, 230.] 

A constable is properly a township officer, officers in seizing liquors. He cannot give 
although he is considered as a county officer to a special constable thus appointed gen-
for some purposes: State v. Bevans, 37-178. eral authority: Foster v. Clinton County, 51— 

A justice of the peace has no authority to 541. 
appoint a special constable to assist peace 

SEC. 580. Changing township name—petition—notice. Any town
ship desirous of changing its name may petition the board of supervisors of 
the county in which such township is situated, and, if it shall appear to 
said board that a majority of the actual resident voters of such township 
are in favor of such change, such board shall cause three notices to be 
posted up in three of the most public places of such township, for at least 
thirty days previous to the next session of said board, which notice shall 
state the fact that a petition has been presented to said board by the citi
zens of said township, praying for a change of the name of the same, and 
the name prayed for in said petition, and that, unless those interested in 
the change of such name shall appear at the next regular session of said 
board and show cause why said name shall not be changed, there will be 
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an order made granting such change; which notice shall be attested by the 
auditor. [C. 73 § 412.] 

SEC. 581. Hearing—order. If, at the time fixed for the hearing of 
said petition, the board is satisfied that there is a majority in favor of such 
change of name, it shall make an order granting the same, which shall be 
attested by the auditor, and recorded in the office of the recorder of the 
county where such township is situated. [C. 73, § 413.] 

SEC. 582. Same. If it appear to said board that a majority of the citi
zens of such township are opposed to such change, such petition shall be 
dismissed, and the cost of the proceeding in all cases shall be taxed against-
the petitioners. [C. 73, § 414.] 

SEC. 583. Cemeteries—plat—record. Where there is located in any 
township one or more cemeteries, the owner or owners of the same, or any 
party or parties owning an interest therein, may cause the same to be sur
veyed, platted, and laid out into subdivisions and lots, numbering the same 
by progressive numbers, giving the dimensions, length and breadth thereof, 
with reference to known or permanent monuments to be made; and which 
plat shall accurately describe all the subdivisions of the tract of land used 
or designed to be used as a cemetery. Said plat shall be recorded in the 
office of the county recorder, and filed with and recorded by the township 
clerk, and preserved by him among the records of his office. [16 G. A., ch. 
130, § 1.] 

SEC. 584. Conveyance of lots—record of. All conveyances of sub
divisions or lots of a cemetery thus platted shall be by deed from the 
proper owner, which deed shall be recorded with the township clerk in a. 
book kept by him for that purpose, for the recording of which the said clerk 
shall be entitled to a fee of fifty cents for each instrument recorded, to be 
paid by the party desiring the record made. [Same, § 2.] 

SEC. 585. Trustees condemn lands. The township trustees are 
hereby empowered to condemn, or purchase and pay for out of the general 
fund, and enter upon and take, any lands within the territorial limits of such 
township for the use of cemeteries, in the same manner as is now provided 
for cities and towns. [Same, § 3.] 

Where land was purchased for cemetery 
purposes, but was found to be unsuitable, 
held, that the township trustees could not be 
enjoined from selling- the land because they 
proposed to sell only on condition that the 
premises should never be used for cemetery 
purposes, and in case of a breach of the con
dition the purchasers should forfeit the land 
to the trustees: Bustinell v. Whitlock, 77-285. 

A grantor of land conveyed to township 
trustees for use as a cemetery cannot main-

It is contemplated that only the question 
of compensation shall be submitted to the 
jury and not the question as to necessity, 
that being a matter for the trustees alone to 
determine, and the question whether or not 
they have so determined is a question for-
the court: Barrett v. Kemp, 91-296. 

tain action by mandamus against them to-
compel its use for such purpose, before it has-

SEC. 586. Tax to pay for. They shall, at the regular meeting in 
April, levy a tax sufficient to pay for any such lands so condemned or pur
chased, or for the necessary improvement and maintenance of cemeteries 
thus established. They shall have power to control any such cemeteries, 
or appoint trustees for the same, or sell them to any private corporation for 
cemetery purposes. [Same, § 4.] 

SEC. 587. Kegulations for cemeteries. The trustees, board of direct
ors, or other officers having the custody and control of any cemetery in this 
state, shall have power, subject to the by-laws and regulations of said cem
etery, to inclose, improve and adorn the grounds of such cemetery; to con
struct avenues in the same; to erect proper buildings for the use of said 
cemetery; to prescribe rules for the improving or adorning the lots therein, 
or for the erection of monuments or other memorials of the dead upon such 
lots; and to prohibit any use, division, improvement or adornment of a lot 
which they may deem Improper. [17 G. A., ch. 106, § 1.1 
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been actually appropriated to that purpose, eration for the sale: Christy v. Whitmore, 
it not appearing that the use to which it was 67-60. 
to be put constituted any part of the consid-

SEC. 588. Misdemeanors in—punishment—damages. Any person 
who shall wilfully and maliciously destroy, mutilate, deface, injure or 
remove any tomb, vault, monument, gravestone, or other structure placed 
in any public or private cemetery in this state, or any fences, railing, or 
other work for the protection or ornamentation of said cemetery, or of any 
tomb, vault, monument or gravestone, or other structure aforesaid, on any 
cemetery lot within such cemetery, or shall wilfully and maliciously 
destroy, cut, break or injure any tree, shrub, plant or lawn within the 
limits of said cemetery, or shall drive at an unusual and forbidden speed 
over the avenues or roads in said cemetery, or shall drive outside of said 
avenues and roads, and over the grass or graves of said cemetery, shall be 
guilty of a misdemeanor, and, upon conviction, punished accordingly, in the 
discretion of the court, and such offender shall also be liable, in an action 
in the name of the person or corporation having the custody and control of 
said cemetery grounds, to pay all such damages as have been occasioned 
by his unlawful act or acts; which money, when recovered, shall be applied 
by said person or corporation to the reparation and restoration of the prop
erty so injured or destroyed, if the same can be so repaired or restored. 
{Same, § 2.] 

SEC. 589. Watchmen—police powers. It shall be lawful for the 
trustees, directors or other officers having the custody and control of any 
cemetery in this state to appoint as many day and night watchmen of their 
grounds as they may think expedient, and such watchmen, and also all 
their sextons, superintendents, gardeners and agents, stationed upon or 
near said grounds, are hereby authorized to take and subscribe, before any 
mayor of a city or justice of the peace of the township where such cemetery 
is situated, an oath of office, similar to that required by law of constables, 
and, upon the taking of such oath, such watchmen, sextons, superintend
ents, gardeners and agents shall have, exercise and possess all the powers 
of police officers within and adjacent to the cemetery grounds, and they and 
each of them shall have power to arrest any and all persons engaged in 
violating the laws of this state in reference to the protection, care and 
preservation of cemeteries, and of the trees, shrubbery, plants, structures, 
grass and adornments therein, and to bring such person so offending before 
any justice of the peace within such township, to be dealt with according to 
law. [Same, § 3.] 

SEC. 590. Compensation of trustees. Township trustees shall 
receive: 

1. For each day's service of eight hours necessarily engaged in official 
"business, to be paid out of the county treasury, two dollars each; 

2. For each day engaged in assessing damages done by trespassing 
animals, one dollar each, to be paid as other costs are in such cases; 

3. When acting as fence viewers, or viewing or locating any ditch or 
drain, or in any other case where provision is made for their payment other
wise, they shall not be paid out of such treasury, but in all such cases their 
fees shall be paid in the first instance by the party requiring their services, 
and they shall append to the report of their proceedings a statement thereof, 
and therein shall direct who shall pay said fees, and in what sums respect
ively; and the party having so advanced any such fees may have his action 
therefor against the party so directed to pay the same, unless, within ten 
days after demand by the party entitled thereto, he shall be reimbursed 
therefor. [16 G. A., ch. 35; C.73, § 3808; R , § 4156; C'51, § 2548.] 

SEC. 591. Compensation of clerk. The township clerk shall receive: 
1. For each day of eight hours necessarily engaged, in official business, 

Tvhere no other compensation or mode of payment is provided, to be paid 
from the county treasury, two dollars; 
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2. For all money coming into his hands by virtue of his office, except 
money received from his predecessor in office, unless otherwise provided by 
law, five per cent. ; 

3. For filing each application for a drain or ditch, fifty cents; 
4. For making out and certifying the papers in any appeal taken from 

an assessment by the trustees of damages done by trespassing animals, such 
additional compensation as the board of supervisors may allow. [16 G. A., 
ch. 61; C. 73, § 3809; R., §§ 909, 911.] 

SEC. 692. Compensation of assessor. Each township assessor shall 
receive, in full for all services required of him by law, a sum to be paid out 
of the county treasury, and fixed annually by the board of supervisors of 
the county at the January session; said compensation shall be for the suc
ceeding year, and shall not exceed the sum of two dollars for each day of 
eight hours which said board determines may necessarily be required in the 
•dischai'ge of all the official duties of such assessor. [C. 73, § 3810; R., § 730.] 

CHAPTER 11. 

OF GENERAL REGULATIONS AFFECTING COUNTIES AND TOWNSHIPS. 

SECTION 593. No money for sectarian purposes. Public money shall 
not be appropriated, given or loaned by the corporate authorities of any 
•county or township, to or in favor of any institution, school, association or 
object which is under ecclesiastical or sectarian management or control. 
[C. 73, § 552.] 

Although municipal corporations have no sectarian management, yet such a corpora-
power to appropriate or otherwise use public tion may by devise properly become trustee 
money for the benefit of any institution, as- to hold funds to aid religious societies of the 
.sociation or object under ecclesiastical or city: Phillips v. Harrow, 61 N. W., 434. 

SEC. 594. County not to become stockholder. No county shall, in 
its corporate capacity, or by its supervisors or officers, directly or indirectly, 
subscribe for stock, or become interested as a partner, shareholder or 
otherwise, in any banking institution, plank road, turnpike, railway, or 
work of internal improvement; nor shall it issue any bonds, bills of credit, 
scrip, or other evidence of indebtedness, for any such purposes; and all 
such evidence of indebtedness for said purposes are hereby declared void, 
and no assignment of the same shall give them validity; but this section 
shall not be so construed as to prevent counties from lawfully erecting their 
necessary public buildings and bridges, laying off highways, streets, alleys 
and public grounds, or other local works in which such counties may be 
interested. [C. 73, §§ 553-4; R., §§ 1345-6.] 

SEC. 595. Actions on bonds—county not estopped. In all actions 
now pending, or hereafter brought, in any court in this state, on any bond 
or coupon issued, or purporting to be issued, by any county for the pur
poses prohibited in this chapter, a former recovery against such corpora
tion on any one or more or any part of such bonds or coupons shall not 
bar or estop such corporation from setting up any defense it has made, or 
could have made, to such bonds or coupons in the action in which such 
former recovery was had, but the county may allege and prove any matter 
of defense in such action to the same extent, and with the same effect, as 
though no former action had been brought, or former recovery had. [C. 
73, § 555.] 

SEC. 596. Officers not to purchase warrants. No officer of any 
county, nor any deputy or employe of such officer, shall, directly or indi
rectly, be permitted to take, purchase, or receive in payment, exchange, or 
In any way whatever, any warrant, scrip, or other evidence of its indebted-
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ness or any demand against it, for a less amount than that expressed on 
the face of the warrant, scrip, or other evidence of indebtedness or demand, 
with accrued interest thereon. fC. 73, § 556; R., § 2186.] 

SEC. 697. Treasurer to indorse "warrants. The treasurer of every 
county, when he shall receive any warrant, scrip, or other evidence of its 
indebtedness, shall indorse thereon the date of its receipt, from whom 
received, and what amount he paid thereon. [C. 73, § 557; R., §2187.] 

SEC. 698. Breach, of duty—misdemeanor. Any officer of any 
county, or any deputy or employe of such officer, who violates any of the 
provisions of this chapter, shall be guilty of a misdemeanor, and fined not 
less than one hundred dollars, nor more than five hundred dollars, for each 
offense. [C. 73, g 558; R., § 2188.] 
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INCORPORATION. :§ 599-601 

TITLE V. 
OF CITY AND TOWN GOVERNMENT. 

CHAPTER 1. 

OF INCORPORATION. 

SECTION 599. How effected. When the inhabitants of part of any county, 
or of two or more counties lying contiguous to each other, not embraced 
within the limits of any city or town, desire to become incorporated as 
a town, they may apply to the district court of the proper county, by a 
petition in writing signed by not less than twenty-five of the qualified 
electors of the territory proposed to be embraced in such town, which peti
tion shall describe said territory, and contain or have annexed thereto an 
accurate plat thereof, and shall state the name proposed for such town. 
Proof of the residence and qualification of the petitioners as electors shall 
be made by affidavit or otherwise, as directed by the court. If the terri
tory embraced within the limits of said proposed town lies in more than 
one county, the district court of either of said counties shall have juris
diction of such proceedings, but that in which the petition for incorporation 
is first filed shall have exclusive jurisdiction thereafter. [24 G. A., ch. 6, S 
1; 18 G. A., ch. 79; C. 73, § 421.] 

Prior to the adoption of 24 G. A., ch. 6, the same county as that of the city to which i t 
provisions as to annexation contemplated was added: Tabor & N. B. Co. v. Dyson, 86-
that the added territory should be in the 310. 

SEC. 600. Commissioners—notice. Upon compliance with the pro
visions of the preceding section, the court shall at once appoint five com
missioners, who shall at once give notice of an election for incorporation, 
for not less than three successive weeks preceding the same, by posting 
notices in three public places within the limits of the proposed town, and 
by publication in one or more newspapers published in the county where 
the court is held; which notice shall state the time and place of holding 
the election, and a description of the limits of the proposed town, and that 
a plat and description thereof is on file in the office of the clerk of the dis
trict court. The court is vested with power to change or limit the territory 
proposed to be incorporated, before appointing the commissioners as herein 
provided. [C. 73, § 422.] 

Where notice, instead of being given as although a majority of the votes cast were in 
required by statute, was published only on favor of organization, the election was void: 
the morning of the day of election, held, that State ex rel. v. Young, 4-561. 

SEC. 601. Election. The commissioners shall act as judges and clerks 
of the election, and shall qualify as required by law, and the proposition 
to be submitted thereat shall be: "Shall the proposition for incorporation 
be adopted?" and the commissioners shall have charge of the printing of 
the ballots, and shall cause the proposition to be placed upon them, and 
the elector shall designate his vote in the same manner provided with 
respect to like or similar propositions in the chapter on elections. The 
commissioners shall promptly report the result of the election to the court, 
or judge thereof, which may be confirmed and approved, or set aside, by 
said court, or judge in vacation. If itis set aside, the court or judge thereof 
may order a new election with the same or other commissioners. [C. 73, 
§ 422.] 
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S E C . 6 0 2 . Not ice of e lect ion of officers. If a majority of the ballots 
cast at such election be in favor of the incorporation, and the same has 
been confirmed and approved as above provided, the court, or a judge thereof 
in vacation, shall order the election of a council, mayor, clerk and treas
urer. The commissioners shal l give notice for two consecutive weeks of 
the time and place of holding the election of councilmen and the aforesaid 
officers, by publication in a newspaper published in the county where the 
court is held, and by posting the same in five public places within the limits 
of such town, at which the qualified electors residing within such limits 
shal l elect such councilmen and officers, who shal l hold their offices until 
the first regular election thereafter. Said commissioners shal l act as judges 
and clerks of the election, and shal l have the same power and discharge 
the same duties as c lerks in city or town elections, and such election shall 
be conducted, as far as practicable, in the manner prescribed by law for the 
election of town councilmen and officers. [C. 73 , §§ 423, 425.] 

S E C . 6 0 3 . Incorporat ion complete . Said commissioners shall prompt ly 
repor t the resul t of the election to the court, and it, or a judge thereof 
in vacation, may confirm and approve such election and report, or set the 
same aside and order a new election, with the same or other commissioners. 
Upon the confirmation of such election and report , a judgment shal l be 
entered of record declaring the town duly incorporated, and confirming and 
approving the first election of officers; who, after having qualified as pro
vided for city officers, shall hold until the next annual election of officers. 
The court or judge shal l declare the office of any person ejected, and who 
fails to qualify as such as aforesaid, vacant, and shall at once proceed to 
appoint some other person to fill such vacancy. The clerk shall enter all 
the proceedings in the court in the matter of such incorporation and election 
of officers in the complete record book and file a certified copy of such entry 
in the office of the recorder of said county, who shal l record the same, and 
in the office of the secretary of state. The costs of all the aforesaid pro
ceedings shal l be paid by the town; but if no judgment is entered establish
ing the town, they shall be paid by the petitioners, and judgment entered 
accordingly. [C. 73 , § 424.] 

A court will take judicial notice in what county a given town is situated: State v. 
Reader, 60-527. 

S E C . 604 . Discont inuance—how effected. Upon a petition of voters 
equal ing twenty-five per cent, of the number voting at the last preceding 
municipal election, petitioning the district court of the county wherein such 
corporation is situated for the discontinuance of the same, the court shall , 
th i r ty days next prior to the next annual corporation election, cause notice 
to be given that the question of discontinuing such corporation will be sub
mitted to the legal voters of the same at the next annual corporation 
election, by publication at least once a week in a newspaper, if any, pub
lished within the limits of such city or town, and by posting the same in 
five public places within such limits. The proposition to be submitted 
shal l be: " S h a l l the proposition to discontinue the incorporation be 
adopted?" and the clerk of the city or town shal l cause the ballots to be 
printed and the proposition to be placed thereon, and the elector shal l 
designate his vote and the election shall be conducted in the same manner 
provided with respect to l ike or similar propositions in the chapter on 
elections. [C. 73, §§ 447-8.] 

S E C . 605 . Canvass of vote—indebtedness . The vote shall be taken 
and canvassed in the same manner as other municipal elections, and re turns 
thereof made to the district court. If it finds that a majority of the legal 
votes cast were for the discontinuance of the incorporation, then a judg
ment shall be entered discontinuing the same, and, upon the entry of said 
judgment, its corporate powers shall cease, and the court shall cause notice 
to be given, in a manner to be prescribed by it, requiring all claims against 
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the corporation to be filed in said court within a time fixed in the notice, 
not exceeding six months, and all claims not so filed shall be forever 
barred. At the expiration of the time so fixed, the court shall adjudicate 
said claims, which shall be treated as denied. Any citizen of such town or 
city at the time the vote was taken may appear and defend against any 
claim so filed, or the court may, in its discretion, appoint some person for 
this purpose, in which event the proceedings shall conform as near as may 
be to those prescribed for the prosecution of actions by ordinary proceed
ings. [C. 73, §§ 449, 450.] 

SEC. 606. Payment of debts—surplus. The court shall have full 
power to wind up the affairs of the corporation, to dispose of its property, 
and to make provision for the payment of all indebtedness thereof, and for 
the performance of its contracts and obligations, and shall order such taxes 
levied from time to time as may be requisite therefor, which the board of 
supervisors shall levy against the property within the corporation. Said 
taxes shall be collected by the county treasurer like other taxes, and paid 
out under the orders of the court, and any surplus shall be paid into the 
temporary school fund of the district or districts where the same is levied. 
[C.73, §§449, 453.] 

SEC. 607. Records deposited. The books, documents, records, papers 
and corporate seal of any city or town so discontinued shall be deposited 
with the county auditor of the county in which the council last held its 
sessions, for safe keeping and reference in future. All court records of any 
mayor or other officer shall be deposited with the nearest justice in the 
township in the county where the office of mayor or other officer is situated, 
who shall have authority to execute and complete all unfinished business 
standing on the same. [C. 73, § 451.] 

SEC. 608. Publication. When the incorporation of any city or town 
shall have been discontinued, the clerk of the court shall cause a notice 
thereof to be published for four consecutive weeks in a newspaper published 
in the county where the court is held, and shall also certify the fact to the 
secretary of state and to the recorder of the county. [C. 73, § 452.] 

SEC. 609. Expenses. All expenses of the election and of winding up. 
the affairs of the corporation shall be paid by it. [C. 73, § 450.] 

SEC. 610. Annexation—submission of question. When any city or 
town shall desire to annex any unplatted contiguous territory, the council 
may, by an ordinance describing by metes and bounds the territory proposed 
to be annexed, passed at least one month before the annual election, submit 
thereat the question of annexation to the qualified electors of such corpora
tion. The proposition to be submitted shall be: "Shall the proposition to 
annex the territory described in the ordinance of (giving the date of its 
passage) be adopted?" The ballots shall be printed and the proposition 
submitted in the manner provided ¡or in section six hundred and four of 
this chapter. If a majority of those voting shall favor it, the council shall 
present to the district court a petition praying for such annexation, which 
shall describe the territory proposed to be annexed, and have attached 
thereto a plat thereof; and like proceedings shall be had upon said petition 
as are provided for the incorporation of towns, so far as may be applicable; 
and if the result of the election be favorable to annexation, the same record 
and certified copies thereof shall be made and filed as provided in case of 
incorporation. Should the annexed territory, or any part thereof, be in a 
different county from that where the court is held, such certified copy shall 
be filed and recorded in the office of the recorder of such county. There
upon the territory proposed to be annexed shall be included in said cor
poration. [C. 73, § 430.] 

This section is not void as conferring leg- the constitution, art. I l l , \ 1: Burlington v. 
islative power upon the court in violation of Leebrick, 43-252. 

SEC. 611. By proceedings in court. When any city or town shall 
desire to annex abutting and contiguous territory which has been laid out. 
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in lots or parcels, not within the limits of a city or town, the council 
thereof may present to the district court of the county in which the city or 
town is situated a petition, describing the terr i tory to be annexed, and stat
ing tha t the same had been laid out as above mentioned, the facts constitut
ing the desirability of annexation, the name of each owner of any portion 
thereof, if there is more than one such owner, and the part icular portion of 
such terri tory owned by each, which petition shal l have attached thereto a 
p la t thereof. Notice of the filing of such petition shall be served, by pub
lication in one daily or weekly newspaper published in the city or town for 
iour consecutive weeks, and by posting in five public places in the territory 
desired to be annexed for the same period; the corporation shall be plaint
iff, the owners defendants, and issues joined and the case tried as an ordi
nary action, as far as applicable, except that no judgment for costs shall be 
rendered against any defendant who does not make defense. If the court 
finds the allegations of the petition true, and that justice requires the 
annexation of said terr i tory or any par t thereof, a decree shall be entered 
accordingly, and from that time the terr i tory therein described shall be 
included in such corporation. The same record and certified copies shal l 
be made and filed as provided in the preceding section. [C. 73, § 431.] 

The provision for the annexation of ter- tion shall be made of record, and where it 
ritory by a proceeding in court is not un- appears that notice was actually given and 
constitutional: Ford v. North Des Moines, 80- commissioners report that an election was 
626. held under due and legal notice, that is suf-

When a petition has been presented, flcient: Ibid. 
signed by the requisite number of electors, Under particular facts, held, that annex-
the court has no discretion. The court has ation of territory to a city was proper, al-
the authority to appoint the commissioners though separated by a river: I bid. 
of election, and nothing more. The ques- Where the copies of the proceedings filed 
tion of incorporation or annexation, as the in the office of the county recorder and that 
case may be, is determined by the electors: of the secretary of state were not certified 
J bid. as correct copies, held, that such defect did 

These provisions for annexation are not not affect the validity of the annexation, and 
unconstitutional for want of provision as to a subsequent correction of such defect after 
notice to property owners of the proceeding the bringing of action to question the valid-
before the court: Ibid. ity of proceedings taken in pursuance of 

It is not required that the notice of elec- such annexation was sufficient: I bid. 

S E C . 612. Corporations unite . When any city or town desires to be 
annexed to another and contiguous city or town, the council of each shall 
appoint three commissioners to arrange and report to the respective coun
cils the terms and conditions on which the proposed annexation can be 
made; and if the council of each approve of the terms and conditions pro
posed, they shall by proper ordinance so declare. Thereupon the council 
•of each of such cities or towns, by one publication of each of said ordi
nances in a newspaper, if any, published in each of such cities or towns, 
and by posting the same in five public places in each of such cities or 
towns, at least ten days prior to the general annual election, or at a special 
election therein, may submit the question of annexation, upon the terms 
and conditions proposed, to the electors of their respective cities or towns. 
The proposition to be submitted at such election shal l be: " S h a l l the propo
s i t ion for the annexation of (naming the city or town) to (naming the city 
or town) be adopted? " The clerk of each city or town shall cause the bal
lots to be printed and the proposition to be placed on the same, and the 
•elector shal l designate his vote and the election shal l be conducted in the 
jnanner provided in l ike or similar cases in the chapter on elections. If a 
majority of the votes cast in each city or town is in favor of annexation, 
the council of each shall by ordinance so declare; and a certified copy of 
the whole proceedings for annexation of the city or town to be annexed 
being filed with the clerk of the city or town to which the annexation is 
made, the lat ter shal l file with the secretary of state, and in the recorder 's 
office of the county, a certified copy of all proceedings had by both of such 
cities or towns in relation thereto, and which shall be recorded in the 
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recorder 's office. [25 G. A., ch. 11; 17 G. A., ch. 3, § 1; C .73 , § 432; R., § 
1044.] 

S E C . 613. A n n e x a t i o n complete . When certified copies of the pro
ceedings are so filed, the annexation shall be complete, and the city or 
town to which the annexation is made shal l have the power, and it shal l be 
i ts duty, to pass such ordinance as will carry into effect such annexation, 
and thereafter the city or town annexed shal l be a par t of the city or 
town to which the annexation is made. Any citizen of the annexed town 
or city may maintain legal proceedings to compel the city or town, and the 
council thereof, to which annexation is made, to execute such terms and 
conditions, but such annexation shall not affect or impair any r ights or 
liabilities then existing for or against either of such cities or towns, and 
they may be enforced as hereinafter provided. [17 G. A., ch. 3, § 2; C. 73 , 
§ 433.] 

S E C . 614. Indebtedness—how paid. All present indebtedness of the 
city to which annexation is made shall be paid by such city by a tax to be 
levied exclusively upon the property subject to taxation within the limits 
of the same as it existed prior to such annexation, and none of the real 
estate or property embraced within the limits of the annexed city or town 
shal l ever be subjected, in any way, to the payment of any par t of said 
indebtedness. The indebtedness of the city or town annexed shall be paid 
by such city or town, and the council of the city as it exists after annexa
tion is authorized, and it is made its duty, to provide for the payment of 
such indebtedness by the levy of taxes upon the proper ty subject to taxa
tion within the limits of such city or town so annexed, and to continue such 
tax from year to year so long as the same shall be necessary; but if such 
city or town owns any real estate, the fair market value thereof at the time 
of its annexation shall be credited upon its said indebtedness, and the 
amount of such credit shall be assumed and paid by such city as it exists 
after annexation, and such property shal l become the proper ty of such city 
as enlarged. Suits to enforce claims or demands existing at the time of 
annexation against the city or town annexed may be prosecuted or brought 
against the city or town to which annexation is made, and judgments 
obtained shal l be paid as hereinbefore provided for the payment of the 
indebtedness of such annexed city or town. [17 G. A., ch. 3, § 2; C .73 , 
§ 433.] 

S E C . 615. E x t e n s i o n — h o w effected. Any city or town may have its 
limits enlarged by resolution of the council, fixing the boundaries of the 
city or town, to the proposed extent, which shall , as far as practicable, be 
terminated by s t ra ight lines drawn parallel , respectively, to the correspond
ing lines of the government survey, and the question must then be submitted 
to the vote of the electors of the city or town as thus proposed to be 
enlarged, on a day fixed by resolution of the council, and notice thereof 
given by proclamation of the mayor of the time and place of holding the 
same, sett ing forth the exact question to be presented to the electors for 
determination, which shal l be published in some newspaper published in 
said city or town for four weeks, consecutively. The council shal l select 
three judges and two clerks for said election, whose duties shal l be the 
same as prescribed by law for judges and clerks of election. If at such 
•election a majority of the votes cast are for such extension, the mayor shal l 
issue a proclamation announcing that fact, and from thenceforth the l imits 
of said city or town shal l be enlarged as proposed. [17 G. A., ch. 169, §§ 
1-3; 16 G. A., ch. 47, §§ 1-3.] 

An act for the extension, of city limits But where no objection to the extension 
which by its terms is applicable to only one has been made for four years and the city 
city in the state and can under no circum- had in the meantime been exercising its 
stances become applicable to another, is un- functions under the statute extending its 
constitutional as a special statute. (See con- limits and its operations would be seriously 
•stitution, a r t / I I I , I 30): State ex rel. v. Des interfered with by holding the annexation 
Moitiés, 65 N. W., 818. illegal, held, that the complaining party was 
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estopped from urging the invalidity of the 
annexation: Ibid. 

Former statutes as to extension of limits 
construed: Glass v. Cedar Rapids, 68-207. 

SEC. 616. Taxation of lands. No lands included within said extended 
limits which shall not have been laid off into lots of ten acres or less, or 
which shall not subsequently be divided into parcels of ten acres or less by 
the extension of streets and alleys, and which shall also in good faith be 
occupied and used for agricultural or horticultural purposes, shall be taxable 
for any city or town purpose, except that they may be subjected to a road 
tax to the same extent as though they were outside of the city or town 
limits, which tax shall be paid into the city or town treasury. [20 G. A., 
ch. 158; 17 G. A., ch. 169, §§4, 5; 16 G. A., ch. 47 § 4 ] 

General effect as to included agricultural 
lands, without reference to statutory ex
emption: Extension of limits of an incorpo
rated city or town and bringing additional 
land or people under municipal authority are 
acts of like nature with the incorporation of 
such city or town, and depend for their 
authority upon the same constitutional pro
visions: Morford v. linger, 8-82. 

Property which is so far removed from 
the local government as not to derive benefit 
therefrom, and which the owner desires to 
use as farming land and not for laying off into 
city lots, cannot, by being included in city 
limits against the will of the owner, be sub
jected to city taxation, even though it is pro
vided that it shall be assessed only at its 
value for farming land: Ibid. 

Land which has always been occupied and 
used for agricultural purposes, which does 
not adjoin the platted portion of the city, 
but is remote therefrom, with other unplat
ted farm lands between, which is not held 
for future speculation as city property, which 
has no street or alley of the city extending 
to it except the ordinary public highways of 
which it would have the advantage if not 
within the city limits, which does not have 
the advantage of the city water supply for 
use or fire protection, is not subject to muni
cipal taxation: Taylor v. Waverly, 63 N. W., 
347. 

"While enlargement of boundaries of a 
city or town whereby the property of indi
viduals is brought within the corporate 
limits without the consent of its owners, and 
subjected to taxation for town purposes, may 
not be an infringement of the constitutional 
provision against taking private property for 
public use without compensation, yet it may 
become so by an unreasonable extension in 
taking in lands not at all needed for build
ings and population, and taxing the same for 
the benefit of the portion of the corporate do
main which may be peopled or occupied. In 
such cases the courts will limit the taxing 
power whenever practicable to the point or 
line where it ceases to operate beneficially to 
the proprietor in a municipal point of view: 
Langicorthy v. Dubuque, 16-271; Fulton v. Dav
enport, 17-404. 

Facts in particular cases considered as de
termining whether the property was prop
erly subject to municipal taxation or not: 
Morford v. Unyer, 8-82; Butler v. Muscatine. 
11-433; Langioorthy v. Dubuque, 16-271; Her-
shey v. Muscatine, 22-184. 

Where the land thus included is laid off 

into lots and platted as an addition it be
comes subject to municipal taxation: Fxdton 
v. Davenpovt, 17-404. 

So where the proprietors of undedicatecl 
town property, being' locally within the cor
porate limits, hold such close proximity to 
the settled and improved parts of the town 
that the corporate authorities cannot open 
and improve its streets and alleys, and ex
tend to the inhabitants thereof its usual po
lice regulations and advantages, without 
incidentally benefiting such proprietors in 
their personal privileges and accommoda
tions, or in the enhancement of their prop
erty, then the power to tax the property 
arises; but in its exercise great care and cir
cumspection should be observed lest per
chance injustice and oppression should 
ensue: Ibid. 

Certain tracts of land in Dubuque held not 
liable to taxation for municipal objects under-
the foregoing doctrines: Davis v. Dubuque, 
20-458. 

Where a tract of land within the extended 
limits of the city lay near one of the princi
pal streets, and was so surrounded as to re
ceive current benefits from the expenditures, 
made by the city as well as permanent in
crease in value, held, that it was liable to-
municipal taxation: O'Hare v. Dubuque, 22-
144. 

But held, that a lot was not liable to such 
taxation which was not upon a principal 
street, nor accessible by any street leading 
to the business part of the city, and was sur
rounded exclusively by agricultural and 
mineral lands, and was not benefited by cur
rent expenditures: Ibid. 

The doctrine of Morford v. Unyer, suprar 
with reference to the extension of city limits, 
is also applicable to lands used for agricul
tural purposes within the corporate limits, 
as originally laid out: Buell v. Ball, 20-288;, 
Deeds v. Sanborn, 22-214. 

Tracts of forty and ten acres respectively,, 
all lying together, occupied for agricultural 
purposes, remote from the city proper, no» 
streets or alleys having been worked near 
them, held not liable for municipal taxation: 
Deeds v. Sanborn, 26-419. 

Lands included within an extension of 
the city limits but used exclusively for agri
cultural purposes, and not affected by the 
current expenditures of the city, no money 
being spent for improvements thereon, and 
no streets or alleys being worked for their 
benefit, such lands not being used for build
ings and not being enhanced in value by be-
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ing within the corporate limits, held not 
subject to municipal taxation: Beiman v. 
Fori Madison, 30-542. 

The fact of payment of previous taxes 
will not estop the property owner from 
claiming the exemption of his property 
from municipal taxation: Ibid. 

Property included within the corporate 
limits, deriving no benefit from being thus 
included, and used alone for agricultural 
purposes, and not demanded for use as city 
property, nor possessing a value on account 
of its adaptation for dwellings or business, 
is exempt from taxation: but property which 
is held for the opportunity of bringing it 
into the market as city lots is not entitled to 
exemption. So, if land within the city 
limits is used for the purpose of dwellings 
or business, it cannot ordinarily be claimed 
to be exempt from taxation, even though 
the city fails to open or improve the streets 
leading thereto: Durant v. Kauffman, 34-194. 

Municipal taxes from which farm prop
erty within the corporate limits is exempt 
are those which but for municipal purposes 
would not have been levied, such as taxes to 
support the police of the city, its necessary 
lights, water, sewerage, fire department, 
local government, etc.: but such property is 
not exempt from taxes voted by the city in 
aid of a railway, which might be levied as 
effectually upon property not included 
within the city: Sears v. Iowa Midland if. 
Co., 39-417. 

A tract of one hundred acres within city 
limits, used only for farming purposes and 
having no houses thereon, but against which 
streets abut, and adjoining an addition laid 
out in lots and partially improved, lield sub
ject to city taxes: Brooks v. Polk County, 52-
460. 

The fact that land included within the 
city limits is used for agricultural purposes 
will not render the taxation thereof illegal, 
it not being shown that it is used exclusively 
for such purposes, nor that it does not de
rive such benefit from the expenditure of 
municipal taxes that it is properly subject to 
such taxation: Tubbesing v. Burlington, 68-
691. 

The character and use of the land alone 
are not sufficient to determine the question 
of exemption. It is important to consider 
the benefits, if any, derived from the expend
iture of municipal taxes. Although land is 
adjudged not to be liable to municipal tax
ation for a particular year, such adjudication 

SEC. 617. Annexation—petition. When the inhabitants of a part of 
any county adjoining any city or town shall desire to be annexed thereto, 
they may apply to the district court of the county in which the land lies, 
by petition in writing, signed by not less than a majority of the electors 
residing within the territory proposed to be annexed, which shall state at 
whose instance it is presented, and shall be accompanied by a plat of such 
territory. [C. 73, § 426; R., § 1038.] 

It is not competent in the petition for an- city taxes, and such provision is a nullity: 
nexation to provide for the exemption in the Hayzlett v. Mt. Vernon. 33-229. 
annexed territory of certain property from 

SEC. 618. Procedure. The proceedings shall be the same as in the 
incoi*poration of towns, as nearly as applicable, and such election shall be 

will not necssarily show that municipal taxes 
thereon for previous years were illegal: Ibid. 

A tract of land used for railway depot 
purposes, and situated within the boundaries 
of the city, is to be deemed subject to munic
ipal taxes, although not platted: Burlington 
& M. B. B. Co. v. Spearman, 12-112. 

Under statutory provisions for exemp
tion: This provision, making distinction be
tween lots of ten acres or more and those of 
less than ten acres is not unconstitutional: 
Leicht v. Burlington, 73-29. 

Under this provision as to exemption of 
tracts of ten acres, held, that land included 
within territory annexed to a city under a 
previous statute by which the lots exempt 
from taxation because used for agricultural 
purposes must exceed twenty acres, became 
exempt under the new statute although not 
exempt under the previous one, by virtue of 
which the annexation was made: Winzer v. 
Burlington, 68-279. 

Municipal corporations have no vested 
right to tax rural or farming property 
within their limits for city purposes, and if 
such right is given by statute it is competent 
for the legislature to take it away: Ibid. 

The fact that the owner has a residence 
upon land not platted, and used for agricul
tural purposes, does not destroy his right to 
exemption under this provision: Ibid. 

The provisions of this section in regard to 
exemption from taxes apply to lands added 
to the city and not to those already within 
its limits: Perkins v. Burlington, 77-553. 

A tract of eighteen acres of land occupied 
as a homestead and situated within the city 
limits, which has never been platted, but 
which is surrounded on all sides by land laid 
out into lots, streets and alleys, and which 
is benefited by city improvements, such as 
lights, water, streets, railroads and fire sta
tions, held subject to city taxation: Ibid. 

Under a similar provision in a statute ex
tending city limits (23 G. A., ch. 1) held, that 
one who acquired title to land within the city 
limits for purpose of speculation with the 
intention of laying it out into lots for sale, 
would not by reason of occupancy or use of 
the land temporarily for farming purposes 
be the occupant in good faith for such pur
poses. The question is one of intent: Farwell 
v. Bes Moines Brick Mfg. Co., 66 N. W., 176. 

Such property is liable for special assess
ments: See notes to <S 792; also for road taxes: 
See 1890, and for sidewalk tax: See g 780. 
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held in the terri tory proposed to be annexed, not less than three weeks ' 
notice of which shall be served on the mayor or other presiding officer of 
the town or city to which the annexation is proposed. [C. 73, § 427; R., § 
1039.] 

S E C . 619. Propos i t ion submitted. The council of said city or town 
may give consent to such annexation, or may, in its discretion, provide by 
ordinance or resolution for submitting to the electors at the next annual 
election the question whether such annexation shall be made; and if such 
consent be given, or if a majority of the electors at such election shal l vote 
in favor thereof, then, on the return of such vote to the proper authority of 
such city or town, a resolution or ordinance' shal l be adopted declaring tha t 
the terri tory described in the petition has been annexed, a copy of which 
consent or resolution or ordinance, duly certified by the clerk of said city 
or town, and attested by the corporate seal, shall be by him filed in the 
proceedings in the district court in which the matter of annexation is pend
ing. If the court, or the judge thereof in vacation, approves and confirms 
said election and consent of such city or town, in case such consent be given, 
said court or judge shall thereupon enter of record its judgment declaring 
the terri tory described in the petition is annexed to such city or town, and 
upon the entering of such judgment the clerk of said court shall make a 
complete record of such proceedings, including the consent of such city or 
town, or the resolution or ordinance declaring the annexation, as the case 
may be, certified copies of which record shall be filed and recorded as pro
vided in the case of the incorporation of towns; whereupon the terr i tory 
proposed to be annexed shall be a par t of such city or town. [C. 73 , § 428; 
R., § 1041.] 

S E C . 620 . W h e n complete. When a resolution or ordinance declar
ing such annexation has been adopted, and the copies recorded, the ter
ri tory shall be a par t of the city or town. [C. 73, § 429; R., § 1042.] 

S E C . 621. E x t e n s i o n b y applicat ion to council . When the owner or 
owners of lands adjoining any city or town shall desire to have such lands 
brought within the same, they may apply to the council to have the limits 
thereof extended so as to include such lands, and attach to the application 
a p la t of such lands, showing their situation with respect to the existing 
limits of the city or town. If the council assent to the extension of the 
limits applied for, a minute thereof shal l be indorsed by the clerk upon the 
plat, and the same shall then be acknowledged by the owner, and recorded 
in the office of the recorder of deeds of the proper county, and thereafter 
the limits of the city shall be extended so as to conform to the line proposed 
and assented to by the council. [18 G. A., ch. 56.] 

S E C . 6 2 2 . Severance—application. When the inhabitants of a par t 
of any town or city, whether the same is or is not laid out in lots and blocks, 
desire to have the par t thereof in which they reside severed therefrom, 
they may apply by petition in writing, signed by a majority of the resident 
property holders of that par t of the terri tory of such city or town, to the 
district court of the county, which petition shall describe the terri tory p r o 
posed to be severed, and have attached thereto a p la t thereof, and shal l 
name the person or persons authorized to act in behalf of the petit ioners 
in the prosecution of said petition. [C. 73, § 440; R., § 1048.] 

Land not needed for city purposes, and not severance would operate as an extinguish-
benefited by being within the corporation, ment of the rights of the corporation in the 
should be severed upon proper proceedings streets and alleys of such portion: MeKean 
being taken, and the part severed should not v. Mt. Vernon, 51-306; Way v. Center Point, 
be held liable for municipal indebtedness in- 51-708. 
curred during its attachment, if it was not Where property was sought to be charged 
liable to municipal taxation whilst attached: with a tax levied by a municipal corporation, 
Evans v. Council Bluffs, 65-238. such property being situated in a plat that 

The provisions of this section apply to had been vacated since the levy, held, that, 
any territory within a city or town, whether under the statute providing for such vaca-
such territory is or is not laid out into lots tion it was proper to admit evidence that the 
and blocks. If so laid out it seems that the city was indebted in a large sum prior to the 
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vacation of the plat, the property being liable Previous statute» as to severance con-
for its proportion thereof: Deeds v. Sanborn, strued: Whiting v. Ml. Pleasant, 11-482. 
26-419. 

SEC. 623. Notice. Notice of the filing of the same shall be given by 
publication in a newspaper published in said city or town, or by posting- a 
notice of the same in five public places therein, four weeks previous to the 
succeeding term of court, which notice shall contain the substance of said 
petition, and state the term of court at which the hearing thereof will be 
had. [C. 73, § 441; E., § 1049.] 

SEC. 624. Hearing—affidavits. The hearing of said petition may be 
had by the court, or either party may demand a jury, and the proper 
authorities of such city or town, or any person interested in the subject 
matter of said petition, may appear and contest the granting of the same. 
Affidavits in support of or against said petition may be submitted and exam
ined by the court or jury, and the court may, in its discretion, permit the 
agent or agents named in the petition to amend or change the same, except 
that no amendment shall be permitted whereby the territory embraced in 
said petition shall be increased or diminished, without continuing the case 
to the next term, and requiring new notice to be given as above provided.) 
[0.73, §442;R., § 1050.] 

This peculiar provision for the introduc- the decision the only question is whether the 
tion of affidavits in evidence is not improper, court and jury abused the discretion reposed 
The question to be determined is whether in them by the statute: Ashley v. Calliope, 
the interests of the territory in question re- 71-466. 
quire the severance, and upon appeal from 

SEC. 625. Trial—commissioners appointed. If the court or jury, 
after hearing the petition and evidence, shall be satisfied that the petition 
has been signed by a majority of the property holders residing within the 
limits of the part of the city described in the petition and plat, and that the 
limits have been accurately described and a correct plat thereof filed, and 
that the prayer of the petitioners should be granted, the court shall 
appoint three disinterested persons commissioners to adjust the terms upon 
which such part shall be so severed, as to any liabilities of such city or 
town that have accrued during the connection of such part with such cor
poration. The commissioners shall take and subscribe an oath that they 
will impartially perform their duties, and the same shall be filed with the 
proceedings in such case. [C. 73, § 443; R., § 1051.] 

A decision granting- the severance of cer- the town, its probable improvement for san-
tain territory, as prayed in a proceeding, itary purposes, the importance of having 
such as is here contemplated, overruled on jurisdiction of the territory for various pur-
appeal, for the reason that, under the cir- poses accomplished by the exercise of the 
cumstances, justice and equity did not re- police power of the town should be duly con-
quire it: Mosier v. Des Moines, 31-174. sidered. The discretion of the lower court 

The wishes of the owners of the land are will not be controlled on appeal unless it ap-
entitled to some weight but should not be pears to have been abused: Monk v. George, 
permitted to control. The future growth of 86-315. 

SEC. 626. Hearing and report. The commissioners shall, at a time 
by them fixed, hear the agent named in the petition, and also the proper 
authorities of the city or town, in regard to the subject-matter to them sub
mitted, and report to the next term of said court their findings in the prem
ises; upon the filing of which report the court shall decree in accordance 
therewith, and with the prayer of the petition, unless for good cause, and 
upon a proper showing, the court shall reject or set aside said report, and 
appoint new commissioners, and continue the cause for further action to be 
had thereon. [C. 73, § 444; R., § 1052.] 

SEC. 627. Transcript—costs. The clerk shall forthwith mako a 
complete record of all such proceedings, except the affidavits in support of 
or against such petition and the cross-examination of the affiants, and file 
for record a certified transcript thereof in the office of the recorder of tho 
county where the court is held, and of the county where the severed 
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terri tory or any p a r t thereof lies, if in a different county, and shall also file 
such transcript in the office of the secretary of state, and, when so filed, 
the severance shal l be complete. The costs, except witness fees, shall be 
paid by the petitioners, but each par ty shall pay its own witnesses. [C. 73 , 
§§ 445-6; R , §§ 1053-4.] 

S E C . 628 . Changing name—quest ion submitted. The corporate 
name of any city or town may be changed as follows: The council may, by 
resolution, propose such change of name, set t ing forth therein the proposed 
new name, which shal l not be the same as tha t of any city, town or post-
office existing in the state at the time of the passage of such resolution. 
The question shal l then be submitted to a vote of the qualified electors at 
the next annual election, or at a special election, as the council may pro
vide. Notice t ha t a change of name is to be voted on at any election shal l 
be published in a newspaper published in said city or town, or, if there be 
none, then by post ing in five public places, at least ten days before the 
election. [19 G. A., ch. 16, §§ 1-3.] 

S E C . 629 . Manner of vot ing—result . The proposition to be submitted 
at such election shal l be: " S h a l l the proposition to change the name of 
(here insert the name of the city or town) to (here insert the proposed name) 
be adopted?" and the proposition shall be printed and placed upon the 
ballots, and the election shall be conducted in the same manner, as provided 
with respect to l ike or similar propositions in the chapter on elections. If 
a majority of the votes cast is in favor of the proposed change, the clerk of 
the city or town shal l enter upon the records thereof the result of such 
election-, and set forth in such record the new name adopted, as well as the 
original name thereof, and shall cause to be filed for record a certified copy 
of the entry so made in the office of the recorder of the county or counties 
m which such city or town is situated, and in the office of the secretary of 
state. [Same, § 4.] 

S E C . 630 . Change complete . When certified copies are made and 
filed as required by the preceding section, the change of name shall be 
complete, and the new name adopted shal l be judicially recognized in all 
subsequent proceedings wherein said city or town may be interested. 
[Saine, § 5.] 

S E C . 631. Abandon ing special charter. Any city or town incor
porated by special charter may abandon its charter and organize under the 
provisions of the general law, with the same terri torial limits, by pursuing 
the course hereinafter prescribed. [C. 73 , § 434.] 

The mere act of a town, existing under not valid under the general law: Des Moines 
special charter, in electing officers provided v. Casady, 21-570. 
\>j the general incorporation act, at the time Where, upon an election to reorganize a 
and ia the manner there contemplated, does city under the general incorporation laws 
no* amount to a surrender of its charter and and abandon its special charter, a person 
an organization under the provisions of the who had been acting as city marshal under 
general act; and where the officers, etc., are the special charter was re-elected, and was 
not the same the officers so elected will not entitled to hold such office until qualifica-
evea be officers de facto: Decorah v. Bullis, tion under the new election, held, that the 
25-12. city council could not, between the time of 

Mere irregularities in effecting the re-election and qualification, reduce his sal-
change cannot be made available in a suit by ary: Cox v. Burlington, 43-612. 
the city to enforce payment of an assessment 

SEC. 632 . Pet i t ion—elect ion ordered. Upon a petition of legal 
voters, equaling ten per cent, of the number voting at the last preceding 
nranicipal election in any such city or town, to the council, praying that the 
question of abandoning its charter be submitted to the legal voters, the 
council shall immediately direct a special election to be held at which such 
question shall be decided, specifying at the same time the time and place 
of holding the same, and appointing the judges and clerks of the election. 
[C.73, §435.] 
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SEC. 633. Proclamation—notico. The mayor, or, in case there is no 
mayor, the president of the council, shall at once issue a proclamation 
giving notice of such election, of the question submitted to the electors, and 
of the time and place of holding the election, which proclamation shall be 
published for four consecutive weeks in some newspaper published in such 
city or town, and, if there is none published therein, then such proclamation 
shall be published by posting a copy thereof in five public places within the 
corporate limits of such city or town, one of which shall be on the door of 
the mayor's office. [C. 73, § 436.] 

SEC. 634. Manner of voting—result. At such election the proposi
tion to be submitted shall be: "Shall the proposition to abandon the 
special charter of (naming the city or town) be adopted?" and the proposi
tion shall be printed and placed upon the ballots, and the election shall be 
conducted in the same manner, as provided with respect to like or similar 
propositions in the chapter on elections. The abstract of votes shall be 
returned to the council or board of trustees, who shall canvass the same and 
declare the result, which shall be entered on the journal. [G. 73, § 437.] 

SEC. 635. Officers elected—ordinances—resubmission. If a major
ity of the votes cast be in favor of the adoption of the proposition, the 
charter shall be abandoned as herein provided. At the proper time prior 
to holding the next succeeding municipal election, as provided in 'the 
chapter on elections for cities and towns organized under this title, the 
mayor shall issue his proclamation, and an election shall be held and 
officers chosen in such city or town under the provisions of the chapter 
relating to elections for cities and towns of the class to which such cor
poration shall belong when the charter shall be abandoned. On and after 
the election and qualification of such officers, the charter of such city or 
town shall be deemed abandoned, and such city or town shall be considered 
organized under this title. All ordinances of such city or town in force at 
the,time of the abandonment of such charter, not inconsistent or in conflict 
with the laws of the state, shall remain in force until amended or repealed 
by the council. If a majority of the votes be against the proposition for 
abandonment of the charter, the question can not be again submitted until 
after the expiration of one year from the time of such election. [19 G. A., 
ch. 164; C. 73, § 438.] 

SEC. 636. Delinquent taxes. In special charter cities or towns 
accepting the provisions of the general incorporation laws, all delinquent 
taxes remaining unpaid upon the tax books thereof, except such as were 
levied to pay indebtedness created to take stock or aid in the building of 
railways, shall be certified at the time, collected and paid over as pro
vided in the chapter relating to taxation. [C. 73, § 495.] 

SEC. 637. Vested rights. All rights and property of every descrip
tion which were vested in any such city or town under its former organiza
tion shall vest in the same under the organization herein contemplated, and 
no right or liability, either in favor of or against it, existing at the time, 
and no suit or prosecution of any kind, shall be affected by such change; 
but when a different remedy is given by this title, which can be made prop
erly applicable to any right existing at the time such change is made, the 
same shall be cumulative to the remedies before provided, and may be used 
accordingly. [C. 73, § 439.] 

CHAPTER 2. 
OF ORGANIZATION AND OFFICERS. 

SECTION 638. Classes of cities—towns. The municipal corporations 
referred to in this title shall be divided into cities of the first and cities of 
the second class and towns. Town sites platted and unincorporated shall 
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be known as villages. Every municipal corporation now organized as a 
city of the first class, or having a population of fifteen thousand or over, 
shall be a city of the first class; every municipal corporation now organized 
as a city of the second class, or having a population of two thousand, but 
not exceeding fifteen thousand, shall be a city of the second class, and 
every municipal corporation having a population of less than two thousand 
shall be deemed a town. [18 G. A., ch. 139; C. 73, §§ 507-8; R., §§ 1077-8, 
2105.] 

S E C . 639 . C h a n g e of c lass . Within six months after the publication 
of any state or federal census, the executive council shall cause a state
ment and list of each city or town affected thereby, in its class as a munic
ipal corporation, to be published in some newspaper at the seat of govern
ment, and in each city or town the class of which is changed by an increase 
of population. [15 G. A., ch. 52; C. 73, § 509; R., § 1079.] 

S E C . 640 . N e c e s s a r y o r d i n a n c e s to be pas sed . At the next regular 
annual or biennial period for the election of officers after such statement is 
published, showing a change of class of a city or town, the council shall 
make and publish such ordinances, not inconsistent with law, as may be 
necessary to perfect such organization in respect to the election, duties and 
compensation of officers. All the assets and property of the corporation 
shall be held and administered as provided for its new class as a corporation. 
Upon the change of a town to a city, for the purpose of holding the first 
election, the council shall divide the same into wards as provided by law. 
[15 G. A., ch. 52; C.73, §§ 509-10; R., §§ 1079-80.] 

Under former statutes, lield, that where a tion of city officers was made biennially and 
town was changed into a city the officers would occur as to cities then existing to 
were to be elected for the full term at the which such statute was applicable, in the 
next regular period for city elections, and same year in all cities, yet it did not follow 
the term of office of the town officers would that in cities becoming such after the enact-
terminate: State ex rel. v.Wymen, 66 N. W., ment of that statute the biennial elections 
786. must be held in the same years as in cities 

Although by 21 G. A., ch. 141, the elec- already existing: Ibid. 

S E C . 641. "Wards. Cities may be, by the council thereof, divided into 
wards, new ones created, or the boundaries changed, but in all cases, 
whether it be the creation of wards or the changing of the boundaries 
thereof, the same shall be laid off, as nearly as may be, in a rectangular 
form, conforming the lines to the center of the streets or alleys, and giving 
to each ward, as far as practicable, an equal population; but in cities of the 
second class the number shall not be increased beyond seven nor decreased 
to less than threie. [18 G. A,,' ch. 26; C. 73, § 520; R., § 1092.] 

S E C . 642 . R e g u l a r e l ec t ions . The regular municipal elections m 
cities and towns shall be held annually or biennially, as hereafter provided, 
on the last Monday in March. The voting places shall be fixed by the 
council, one polling place for each precinct, and the election shall be con
ducted in the manner provided by law for general elections. Each qualified 
elector may vote thereat who is a resident of the city or town, and, at the 
time, has been ten days a resident of the precinct in which he offers to vote. 
[23 G. A., ch. 1, § 5; C.73, § 501.] 

S E C . 643 . Officers t o b e r e s i d e n t s . Every mayor, councilman-at-
large, town councilman and officer elected by the whole electorate of the 
city or town, or by its council, or appointed by the council, mayor or other 
officer of any city or town, shall be a resident and qualified elector of the 
city in which he shall be elected, and shall reside within the limits of said 
city during his term of office. [21 G. A., ch. 141, § 1; 19 G. A., ch. 25; 17 G. 
A., chs. 9, 14; 16 G. A., ch. 58; C.73, §§ 511, 518, 521; R., §§ 1091, 1093.] 

S E C . 644 . Qual i f ica t ions of officers. Every councilman and other 
officer elected by any ward or district of any city or town shall be a quali
fied elector of said city or town, residing within the limits of the ward or 
district in which he shall be elected, and shall reside within the limits of 
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said ward or district during the term of his office. [19 G. A., ch. 25; 17 G 
A., ch. 14; C.73 , § 521; R., § 1093.] 

S E C . 645 . Counci l—how composed. City and town councils shall be 
composed as follows : In cities of the first class, a mayor, two councilmen-
at-large and one councilman from each ward; in cities of the second class, 
a mayor, and two councilmen from each ward; in towns, a mayor and six 
councilmen. [19 G. A., ch. 25; 18 G. A., ch. 120; 17 G. A., chs. 9, 14; C. '73, 
§§ 511, 521, 531; R., §§ 1081, 1093.] 

S E C . 646 . É lec t ion of counci lmen. On the organization of a city or 
town, or on its reorganization after the change of its class, a council shall 
be elected at the first ensuing municipal election as follows: 

1. By the election in cities of the first class of two councilmen-at-large; 
but if any city embraces within its limits the whole or par t s of two or more 
townships, two of which contain one thousand or more electors, only one 
of the councilmen-at-large shall be chosen from any one such township. 
There shall also be elected at the same time one councilman from each 
ward, who shal l be chosen by the electors residing within the limits 
thereof. Thereafter the successors of such councilmen-at-large and ward 
councilmen shal l be chosen at the regular biennial elections, and shal l 
hold office for two years. The term of all ward councilmen and council
men-at-large heretofore elected in the year other than tha t in which the 
mayor and other city officers were elected is extended for one year. 

2. In cities of the second class, two councilmen shall be elected from 
each ward by the electors thereof, and, at the first regular meeting of the 
council after such election, one of such councilmen for each ward shall be 
selected by lot to hold office for one year, and the other for two years, and 
thereafter, at each annual election, one councilman shal l be elected from 
each ward to serve for two years. 

3. In towns, six councilmen shall be elected by the electors thereof, 
who shall, a t the first regular meeting of the council following their election, 
be divided by lot into three classes of two each, the members of which 
classes shall hold office, respectively, for one, two and three years, and, at 
each annual election thereafter, two councilmen shall be elected to hold 
office for three years. [19 G. A., ch. 25; 17 G. A., chs. 9, 14; C. '73, §§ 511, 
521; R., §§ 1081, 1093.] 

S E C . 647 . E l e c t i v e officers in c i t ies of first class. In all cities of the 
first class there shal l be elected, biennially, a mayor, solicitor, t reasurer, 
auditor, city engineer, assessor, and, where there is no superior court, a 
police judge. [19 G. A., ch. 110; 18 G. A., ch. 201, § 1; 17 G. A. ch. 20; 16 G. 
A., chs. 6, 33; C.'73, §§ 390, 535; R., § 1106.] 

S E C . 648 . I n c i t ies of second class. In cities of the second class there 
shall be elected, biennially, a mayor, solicitor, t reasurer and assessor. [21 
G. A., ch. 141; 19 G. A., ch. 110; 16 G. A., ch. 6; C. 73, §§ 390, 517, 532; R., 
§§ 1090, 1103.] 

S E C . 649 . I n t o w n s . In towns there shal l be elected, biennially, a 
mayor, clerk, t reasurer and an assessor. [19 G. A., ch. 110; 17 G. A., ch. 
9; 16 G. A., ch. 6; C.73, §§ 390, 511, 514; R., §§ 1081, 1084.] 

S E C . 650 . T e r m s of office—assessor. Each officer named in this 
chapter shall hold his office until his successor is elected and qualified; but 
the term of office of the assessor shall commence on the first day of January , 
next ensuing his election. [19 G. A., ch. 110; 18 G., A. ch. 201, § 1; 16 G. 
A., chs. 3, 33; C.73 , §390.] 

S E C . 651. Officers appointed b y counci l . In cities of the first class, 
the council, a t the first meeting after the biennial election, shal l appoint a 
clerk, a physician, a street commissioner, and, when deemed necessary, a 
wharf-master. If there is a board of public works, such board shal l appoint 
the street commissioner. In cities of the second class, the council shal l 
appoint a clerk and such other officers above named as are necessary. In 
towns, the council shall appoint a street commissioner and such other officers 
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as are necessary, all to be appointed after the organization of the new 
council. [25 G. A., ch. 13, §§ 1, 8; 17 G. A., ch. 20, § 1; 16 G. A., ch. 33, 
§ 1; C.73, §§ 515, 522, 532, 534; R., §§ 1086, 1093, 1103, 1105.] 

SEC. 652. Officers appointed, by mayor. The mayor in each city and 
town shall appoint a marshal who, in cities of the first class, shall be ex 
offi&to éhieî of police, and in cities of the second class, or towns, he may 
appoint one or more deputy marshals. In cities and towns he shall appoint 
as many policemen as the council, by general ordinance, shall direct, and 
such officers shall hold their positions during the pleasure of the mayor. 
He may also, in cases of emergency, appoint such number of special police
men as he may think proper, reporting such special appointments to the 
council at its next regular meeting, all such appointments to continue in 
force until such meeting, unless sooner terminated by the mayor. [25 G. 
A., ch. 13; 20 G. A., ch. 7, § 1; 17 G. A., ch. 20, §§ 1, 2; 16 G. A., ch. 33, § 
2; C'73, §§ 515, 532, 534-5, 537; R., §§ 1086, 1103, 1105-6.] 

SEC. 653. Deputy marshal—appointment. The marshal, in cities 
of the first class, may designate one or more members of the police force to 
act as deputies. [25 G. A., ch. 13, § 3; same, ch. 14; 20 G. A., ch. 7, § 1.] 

SEC. 654. Police matrons—appointment. In cities having a pop
ulation of twenty-five thousand or more, for each station-house provided 
therein for the detention or imprisonment of women or children under 
arrest, the mayor shall appoint two or more women, residents of the city, 
as police matrons, who shall be over thirty years of age. The appointees 
shall be, so far as applicable, subject to the same regulations and restric
tions as policemen, and hold their positions during good behavior, unless 
by reason of age or infirmity they become incapacitated to perform the 
duties of the position. [25 G. A., ch. 15, §§ 2, 3, 5.] 

SEC. 655. Other officers. Cities and towns may, by general ordinance, 
provide for the election at any regular municipal election, or for the 
appointment, of such additional officers, including superintendent' of 
markets, harbor-masters and port wardens, usual and proper for the reg
ulation and control of navigation, trade or commerce, or needful and proper 
for the good government of the city or town, or the due exercise of its 
corporate powers, and fix their term of office, as they may deem necessary. 
[16 G. A., ch. 33, §§ 1, 2; C'73, §§ 514, 524, 528; R., §§ 1084, 1095, 1098.] 

SEC. 656. Clerk of police court. The council may provide by ordi
nance for the appointment of a clerk of the police court by the judge 
thereof, who shall hold his office subject to removal; the appointment or 
removal, when made, to be entered in the records of the court. [C. '73, § 
542; R., § 1116.] 

SEC. 657. Removal of appointive officers. All persons appointed 
to office in any city or town may be removed by the officer or body making 
the appointment, unless otherwise provided. 

SEC. 658. Mayor—powers and duties. In cities and towns, the 
mayor shall have powers and perform duties as follows: 

1. Executive officer—magistrate. He shall be a conservator of the peace, 
and, within the limits of the same, shall have all the powers conferred 
upon sheriffs to suppress disorders. He shall be the chief executive officer 
thereof, and it shall be his duty to enforce all regulations and ordinances; 
he may, upon view, arrest any one guilty of a violation thereof, or of any 
crime under the laws of the state, and shall, upon information supported 
by affidavit, issue process for the arrest of any person charged with violat
ing any ordinance of the city; shall supervise the conduct of all corporate 
officers, examine into the grounds of complaint made against them, and 
cause all neglect or violation of duty to be corrected, or report the same to 
the proper tribunal, that they may be dealt with as provided by law. [C. 
73, §§ 506, 519, 537; R., §§ 1085, 1091, 1102, 1105.] 

In an appeal from the board of equaliza- may be served on the mayor: Farmers' Loan 
tion of a city or town notice of the appeal & Trust Co. v. Newton, 66 N. W., 784. 
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2. Office. He shall keep an office at some convenient place in the city or 
town, to be provided by the council, and keep the corporate seal thereof in 
his charge. [16 G. A., ch. 58; C. 73, § 518; R., § 1091.] 

3. Signature. He shall .sign all commissions, licenses and permits 
granted by the authority of the council, and do such other acts as by law 
or ordinance may require his signature or certificate. [16 G-. A., ch. 58; C. 
73, §518;R., § 1091.] 

4. Other duties. He shall also perform such other duties compatible 
with the nature of his office as the council may from time to time require. 
[C.73, §519;R., § 1091.] 

5. Presiding officer—vote. In cities of the first class, he shall be the pre
siding officer of the council, with the right to vote only in case of a tie; in 
cities of the second class, he shall be a member and the presiding officer of 
the council, with the right to vote only in case of a tie; in towns, he shall 
be a member of the council and presiding officer thereof, with the same 
right to vote as a councilman. [18 G. A., chs. 120, 146, 17 G. A., ch. 9; 16 
G. A., ch. 58; C.73, §§ 512, 518, 531; R., §§ 1082, 1091.] 

Under the Revision it was held that the of a judgment against the city: Porter v. 
mayor of cities of the second class was not Thomson, 22-391. 
the presiding officer of the city council, nor The action of the mayor in erroneously 
a member thereof: Cochran v. McCleary, announcing that a resolution is not adopted, 
22-75. for the reason that it has not received a 

The right to preside at a meeting of the three-fourths vote, when a majority vote is 
council is a franchise which may be pro- all that is necessary, is not judicial in its 
tected by proceedings in quo wai~ranto: Ibid, character in such a sense that it cannot be 

The mayor being the presiding officer of called into question in a collateral proceed-
the council, and having at least a casting ing. The erroneous, arbitrary announce-
vote, is equally liable with the councilmen ment cannot have the effect to nullify the 
under the statute making officers of the city act of the majority of the city council: 
personally liable for failure under proper Chariton v. Holliday, 60-39L 
circumstances to levy a tax for the payment 

6. Beport. He shall, at the first regular meeting of the newly elected 
council in April, and at such other times as he may deem expedient, report 
to it concerning the municipal affairs of the city or town, and recommend 
such measures as to him may seem advisable. [C. 73, § 534; R., § 1105.] 

7. Hold police court. Until a police judge or judge of superior court 
shall be elected and qualified in cities entitled to elect such officer, he shall 
have all the powers and jurisdiction and shall hold the police court in such 
manner as is required of such judge. [C. 73, § 547; R., § 1121.] 

8. Station-houses for women. In all cities containing a population of 
twenty-five thousand or more, he shall designate one or more station-houses 
within such city for the detention or imprisonment of all women and chil
dren under arrest in said city, and see that provisions are made by which 
the rooms or cells set apart for them shall be separate from and out of 
sight of the rooms or cells in which male prisoners are imprisoned. [25 G. 
A., ch. 15, § 1.] 

SEC. 659. Clerk—duties. The clerk in all cities and towns shall per
form the following duties: He shall attend all meetings of the council, 
but in no event have the right to vote on any question before it; make an 
accurate record of all proceedings had, rules and ordinances adopted by 
the council, and the same shall at all times be open to the public; he shall 
supply the treasurer with a statement of all warrants issued after each 
meeting, giving the number and amounts of each, and shall have the 
custody of all by-laws and ordinances of the city or town, and perform such 
duties as may be required by ordinance. T17 G. A., ch. 9; C. 73, §§ 512, 522; 
R., §§ 1082, 1093.] 

SEC. 660. Treasurer—duties. The treasurer of cities and towns shall 
receive all money payable to the city or town, and disburse the same only 
on warrants drawn and signed by the proper officer, sealed with the city 
seal, and perform such other duties as may be prescribed by law or ordi-
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nance. He shall keep in a book provided by the town a register and 
description of all warrants reported to him by the clerk. When a warrant 
drawn on the treasury is presented for payment, and not paid for want of 
money, he shall indorse the fact thereon, with the date of presentation, 
and sign it, and thereafter it shall draw interest at six per cent, per annum, 
unless issued under a resolution or contract providing that it shall not draw 
interest, or shall draw interest at a lower rate He shall keep a record of 
all warrants drawn upon the treasury and presented, in a book so ruled as 
to show in separate columns, as to each warrant, the number, date, principal, 
name of drawee, when paid, to whom paid, and the amount of interest paid, 
and ail such warrants shall be paid in the order of their presentation. He 
shall issue calls for outstanding warrants at any time he may have funds 
on hand for the payment thereof; shall give notice of the number of the 
warrants which will be paid, by posting a writ ten notice thereof in the 
mayor 's office, and in the t reasurer ' s office when there is one, and, at the 
expiration of ten days from the date of the posting, interest on the warrants 
so named shall cease. When a warrant which draws interest is taken up, 
he shall also indorse upon it the date and amount of interest allowed, and 
such warrants shall be canceled and not reissued. He shall make re turns 
monthly, or oftener if required by the council, to the officer drawing such 
warrants, showing the warrants paid and amount of principal and interest 
paid. He shall make a written report under oath to the council at its first' 
regular meeting in each month, showing the financial condition of the city. 
[22 G. A., ch. 3, § 2; 16 G. A., ch. 33, § 2; C. 73, §§ 532, 535; R., §§ 1103, 
1106.] 

Where there was no ordinance of a town by the council to be drawn on the treasurer, 
providing by whom orders on the treasurer and that the treasurer, as a ministerial offl-
should be signed or on whose order the cer was chargeable with those duties usually 
treasurer should make payment, held, that pertaining to his office and might therefore 
the recorder (now the clerk, see I 649), being be compelled by mandamus to pay orders 
the ministerial officer of the council, in the thus authorized and drawn: Ireland v. Hwiv-
absence of any provision to the contrary, was nel, 90-98. 
the proper officer to sign orders authorized 

S E C . 661. Assessor—duties—deputies . All assessors elected by cit
ies and towns shall perform the same duties as township assessors. They 
may appoint such number of deputies as the council shall authorize, such 
appointments to be confirmed by the council. If any city or town is situa
ted in two or more counties, the assessor shall make re turns of the assess
ment to the proper county. [19 G. A., ch. 110; 18 G. A., ch. 201, §§ 1, 2; 
16 G. A., ch. 6; 0 . 7 3 , §390.] 

S E C . 662 . Marshal—duties. The marshal shal l have the supervision 
and general direction of the police force; shall be the ministerial officer of 
the corporation, attend upon the sittings of the mayor 's and police courts, 
execute within his county and re turn all writs and other process directed 
to him from the mayor or police court, suppress all riots, disturbances and 
breaches of the peace, arres t all disorderly persons in the city or town, 
and all persons committing any offense against the ordinances thereof, and 
forthwith bring such persons before the mayor, police court, or other com
petent authority, for examination or tr ial ; shall diligently enforce all laws, 
ordinances and regulations for the preservation of the public welfare and 
good order, and have the same powers and be subject to the same respon
sibilities as constables in similar cases. He shall pursue and arrest any 
person fleeing from justice in any par t of the state. [20 G. A., ch. 7, § 1; 
C.73, §§ 515, 533, 536-7; R., §§ 1086, 1104, 1107.] 

The marshal not being charged with any stock running at large within the city limits 
duty in respect to streets and sidewalks, may keep it in such manner as he sees fit, 
notice to him of defective condition of a side- and will not lose jurisdiction thereof by plac-
walk will not be notice to the city: Cook v. ing it in a pound beyond the city limits: 
Anamosu, 66-427. Pierce v. Evans, 36-495. 

A city marshal who has properly seized 
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S E C . 663 . D e p u t y marshals—duties . Deputy marshals may perform 
the duties of the marshal . [25 G. A., ch. 14; 20 G. A., ch. 7, § 1.] 

S E C . 664 . Po l i cemen—powers and dut ies . The officers and members 
of the police force shall have such powers and perform such duties as may 
be provided by law or ordinance, and shall have the same powers to make 
arrests and suppress riots, disturbances and breaches of the peace as mar
shals. [21 G. A., ch. 92; C. 73, §§ 525, 537; R., § 1695.] 

S E C . 665 . Pol ice matrons—duties . Police matrons shall have charge 
of all the women and children under arrest, accompanying such as may 
require such aid to court. They shall be subject to the authori ty of the 
marshal and the rules and regulations prescribed by his authority, and in 
stations, when on duty, shall be subject to the authority of the officers in 
command. In cities where workhouses are established for the detention of 
women, or where there are houses of detention, they shall have at a l l 
times the r ight of entering such establishments, and shal l visit them when
ever in their judgment such visits may be necessary. A suitable place 
shall be provided for the police matrons, when not on duty, for res t and 
refreshment. [25 G. A. ch. 15.] 

S E C . 666 . Other officers—powers and dut ies . The solicitor, engi
neer, auditor, physician, superintendent of markets , s treet commissioner, 
wharf-master, harbor-master, port-warden, and such additional officers as 
may be provided for, shall have such powers and perform such duties as 
are prescribed b y l a w or ordinance. [17 G. A., ch. 20, §§ 1, 2; 16 G. A., ch. 
33, §§ 1, 2; C. 73, §§ 532, 535; R., §§ 1103,1106.] 

Where neither the duties nor the com- A city attorney, being required by ordi-
pensation of city solicitor are fixed by the nance to act for the city in any case brought 
council, he should, unless otherwise in- by or against it, a contract with the city for 
structed, perform such duties within the additional compensation for services ren-
usual scope of the authority of such officer as dered in a particular case pending at the 
the interests of the city may require; and he time of his election, held invalid under \ 677: 
may recover reasonable compensation there- Syce v. Osage, 88-558. 
for: Kinnie v. Waverly, 42-437; Kinnie v. 
Waverly, 42-486. 

S E C . 667 . Statement of suppl ies . In all cities, each officer or board 
in charge of any department shall furnish and file in the city c lerk ' s office, 
thir ty days before the beginning of each fiscal year, which shal l be the first 
day of April of each year, a sworn detailed statement of the supplies neces
sary for his or their department during the next fiscal year. [22 G. A., ch. 
4, § 2.] 

S E C . 668 . City and t o w n counci l s—powers and dut ies . All legis
lative and other powers granted to cities and towns shal l be exercised by 
the councils, except those conferred upon some officer by law or ordinance. 
They shall perform the duties required in this code including the following: 

1. Organization. The members of such council shall , on the first Mon
day after their election, assemble and organize the council. [C. 73 , § 522; 
R., § 1093.] 

Under the provision in <j 1093 of Revision hind the returns and decide questions arising 
that the council should be judge of the elec- in respect thereto. It seems also that it was 
tion returns and qualification of their own the judge of the returns for all city officers, 
members, held, that the council might go be- including mayor: Ex parte Strahl, 16-369,376. 

2. Quorum. In all cities or towns, a majority of the whole number of 
members to which such corporation is entitled, including the mayor, shal l 
be necessary to constitute a quorum. [17 G. A., ch. 9; C. 73 , §§ 511, 522; R., 
§§ 1081, 1093.] 

3. Meetings. They shall determine the time and place of holding their 
meetings, which shall at all times be open to the public, and, in the absence 
of the mayor or clerk, shall appoint a temporary chairman or clerk from 
their own number, which appointment shal l be entered of record. [C. 73 , § 
524; R., § 1095.] 
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4. Special meetings. The mayor or any three members of the council 
shall call special meetings by notice to each of the members, personally 
served, or left at his usual place of residence, of which service a record shall 
be made by the clerk. [C. 73 § 524; R., § 1095.] 

5. Rules—journal. They shall determine the rules of their own proceed
ings, and keep a journal thereof, which shal l be open to the inspection and 
examination of any citizen. [C. 73, § 522; R., § 1093.] 

6. Attendance of members. They may compel the attendance of absent 
members in such manner and under such penalt ies as they may prescribe. 
[C.73, §522; R., § 1093.] 

7. Seal. Each council shall cause to be provided a seal, in the center of 
which shall be the name of the city or town, and around the margin the 
words, " c i t y seal " or " t o w n seal, " as the case may be, which shall be 
affixed to all t ranscripts , orders or certificates which it may be necessary or 
proper to authenticate. [C.73, §§ 454, 523; R., §§ 1047, 1094.] 

8. Election of officers. All appointments or elections of officers, except 
for the purpose of filling vacancies, in offices not filled by election by the 
council, shall be made viva voce, and the concurrence of a majority of the 
whole number of members of the council shall be required. On the vote 
resul t ing in an election or appointment, the name of each member and for 
whom he voted shal l be recorded. [18 G. A., ch. 146, § 3; C. 73 , § 493; R., 
§ 1134.] 

9. Filling vacancies. In selecting persons to fill vacancies in offices not 
filled by election by the council, it shall vote by ballot, and the person 
receiving a majority of the votes of the whole number of members shal l be 
declared elected to fill such vacancy. [19 G. A., ch. 124, § 2.] 

See State v. Dickie, 47-629. 

10. Terms of officers. They shall fix by ordinance the terms of service, 
not exceeding one year, except in cities holding biennial elections, where 
such term shall not exceed two years, of all officers appointed or elected, 
whose terms are not prescribed by law. [C.73, §§ 514, 524, 528; R., §§ 
1084, 1095, 1098.] 

11. Powers of officers. They shall prescribe by ordinance the powers to 
be exercised and duties to be performed by the officers appointed or elected, 
so far as such powers and duties are not defined by law. [C. 73, §§ 514, 
524-5, 528; R., §§ 1084, 1095, 1098, 1695.] 

12. Police force. They shall have power to establish a police force, and 
to organize the same under the general supervision of the marshal, and to 
provide one or more station-houses. [C. 73, §§ 525, 542; R., §§ 1116, 1695.] 

13. Control of finances. They shall have the management and control of 
the finances and all the property, real and personal, belonging to the city 
or town. [C. 73 , § 524; R., § 1095.] 

14. Members not interested. No member of any council shall , during the 
time for which he has been elected, be appointed to any municipal office 
which shall be created, or the emoluments of which shall be increased, 
during the term for which he shall have been elected; nor shall he be inter
ested, directly or indirectly, in any contract or job for work, or the profits 
thereof, or services to be performed for the corporation. [C. 73 , § 490; R., 
§ 1122.] 

15. Provide for custody of women and children. In cities having a popula
tion of twenty-five thousand inhabitants or more, the council shall appro
priate annually such sums as may be necessary for the arrangements 
needed to secure separate care and confinement in the station-houses of all 
women and children under arrest, and for the appointment, salary and main
tenance of police matrons. [25 G. A., ch. 15, § 6.] 

16. Appropriations. In cities of the first class, the council shall make 
the appropriation for all the different expenditures of the city government 
for each fiscal year at or before the beginning thereof, and it shall be 
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unlawful for it or any officer, agent or employe of the city to issue any 
warrant, enter into any contract, or appropriate any money, in excess of 
the amount thus appropriated, for the different expenses of the city, dur
ing the year for which said appropriation shall be made. Any such city 
shall not appropriate, in the aggregate, an amount in excess of its annual 
legally authorized revenue; but nothing herein shall prevent such cities 
from anticipating their revenues for the year for which such appropriation 
is made, or from bonding or refunding their outstanding indebtedness. The 
council of such cities shall advertise in at least two newspapers published 
in said cities for three weeks, two insertions for each week, for bids for 
furnishing all supplies of every kind for the several departments of the 
city, not required to be advertised for by the board of public works; said 
advertisements to be published two weeks before the beginning of each fis
cal year. [22 G. A., ch. 4.] 

SEC. 669. Compensation of councilmen. Councilmen in cities of the 
first class shall be paid an amount prescribed by ordinance, not in excess 
of two hundred and fifty dollars per annum, which shall be in full com
pensation of all services of such councilmen of every character connected 
with their official duties; and in all other cities and towns they shall receive 
not to exceed one dollar each for every regular or special meeting, and in 
the aggregate not exceeding fifty dollars in any one year; but in such cities 
and towns the members shall be paid, in addition to the foregoing, for 
services as members of the board of review, an amount not exceeding one 
dollar for each session of not less than three hours. [22 G. A., ch. 24 § 1; 
C.73, §505; R., § 1095.] 

A statute increasing the compensation of Members of the city council are not en-
eouncilmen will not (under g 677) be applica- titled to additional compensation for their 
ble to those subsequently elected: Council services on the board of equalization under 
Bluffs v. Waterman, 86-688. the provisions of \ 1370: Ibid. 

SEC. 670. Fees of mayor. Mayors of cities and towns, where no salary 
is provided by ordinance in lieu of fees, shall receive, for holding a mayor's 
or police court, or discharging the duties of a justice of the peace, the 
compensation allowed by law for similar services for such officers, to be paid 
in the same manner. [24 G. A., ch. 7, § 1; C. 73, §§ 519, 547; R., §§ 1091, 1121.] 

Under former provisions the mayor was in criminal cases when acting as a justice of 
not entitled to compensation from the county the peace: Howland v. Wright County, 82-164. 

SEC. 671. Fees of police judge. The police judge shall be entitled, in 
all criminal cases prosecuted before him in behalf of the state, to the same 
fees, to be collected in the same manner, as a justice of the peace in like 
cases; in prosecutions before him in behalf of the city, to such fees, not 
exceeding those for services of like nature in state prosecutions, as the 
council may by ordinance prescribe. [C. 73, § 544; R., § 1118.] 

I t seems that it would not be proper for ment should be rendered in favor of the 
the council to provide that the police judge city: Crane v. Des Moines, 47-105. 
should only have fees in cases where judg- As to allowing salary in lieu of fees see 

S 675. 
SEC. 672. Compensation of police matrons. Police matrons shall 

receive not less in any case than the minimum salary paid to policemen in 
the city in which they are appointed. [25 G. A., ch. 15, § 6.] 

SEC. 673. Fees of marshal and deputy. The marshal shall receive, 
in criminal cases arising under ordinances, the same fees as constables 
receive for similar services, payable from the treasury of the city or town; 
and in criminal cases arising under the state law, the same fees as consta
bles receive for similar services, payable from the county treasury. In 
civil proceedings he shall receive the same fees as constables receive for 
similar services, payable in the same way. The deputy marshal shall 
receive the same fees for services performed as the marshal. [C.73, §§ 
515, 533, 536; R., §§ 1086, 1104, 1107.] 
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Under previous provisions the county was In cases where for the same services the 
not liable to the city marshal for fees for fees allowed to sheriffs are greater than 
for services in criminal cases, he being a those allowed to constables, the marshal can 
city officer and presumably payable by the only recover fees allowed constables: Bryan 
city: Christ v. Folk County, 48-302; and see v. Des Moines, 51-590. 
Guanella v. Pottawattamie County, 84-36. 

SEC. 674. Compensation of assessors and deputies. City and town 
assessors and their deputies shall receive the same compensation as town
ship assessors, which shall be determined in the same manner and payable 
from the county treasury. [C. '73, § 390.] 

SEC. 676. Salaries in l ieu of fees. It may be provided by ordinance 
that any city or town officer elected or appointed shall receive a salary in 
lieu of all other compensation; and in such case such officer shall not receive 
for his own use any fees or other compensation for his services as such 
officer, but shall collect the fees authorized by law or ordinance, and pay 
the same as collected, or as prescribed by ordinance, into the city or county 
treasury, as the case may be. [17 G. A., ch. 56, §§ 1, 2.] 

An ordinance changing the compensation It is immaterial that he has collected fees 
<vf the officers named from fees to salary, as and paid them into the city treasury under 
contemplated by this provision held not to protest: Christ v. Des Moines, 53-144. 
affect such as were in office at the time of The city may under this provision re-
the passage of the act, during their term of cover from the police judge fees received by 
office: Bryan v. Des Moines, 51-590. him in criminal cases prosecuted in behalf 

This provision is not unconstitutional as of the state, whether received from defend-
delegating legislative authority to the city ants in such case or from the county: Des 
council: Des Moines v. Hillis, 55-643. Moines v. Hillis, 55-643. 

An officer having received a salary under But the police judge may sue the county 
an ordinance in pursuance of this section is for such fees, it being his duty to collect and 
estopped from claiming fees: Bryan v. Des pay over fees due him: Labour v. Polk 
Moines, 51-590. County, 70-56P. 

SEC. 676. Compensation of other officers. All officers elected or 
appointed in any city or town, whose compensation is not fixed by law, 
snail receive such salary, compensation or fees for their services as the 
council may by ordinance from time to time prescribe. For all attested 
certificates and transcripts, other than those ordered by the council, the 
clerk shall be paid the same fees as are allowed to county officers for like 
services. [16 G. A., ch. 33, § 1; C. 73, §§ 523-4, 528; R., §§ 1094-5, 1098.] 

SEC. 677. Compensation not changed. The fees, salary, compen
sation or emoluments of any officer whose election or appointment is 
required or authorized by this chapter, shall not be increased or diminished 
during the term for which he shall have been elected or appointed; nor 
shall any change of compensation affect any officer whose office shall be 
created under the authority of this chapter during his existing term, unless 
the office be abolished. No person who shall have resigned or vacated any 
office shall be eligible to the same during the time for which he was elected 
or appointed when, during the same time, the emoluments have been 
increased. [C. '73, §§ 491, 519; R., §§ 1091, 1122.] 

A contract between a city and its solicitor A statute increasing the compensation of 
for additional compensation for services in a particular class of officers does not, by im-
a particular case is invalid: Ryce v. Osage, plication, repeal this provision so as to affect 
88^558. those already in office: Council Bluffs v. 

A city officer cannot enter into a contract Waterman, 86-688. 
with the council binding himself to perform The term of office, as here contemplated, 
certain duties for less compensation than commences with the election and not with 
was allowed him by an ordinance of the city the qualification of the officer: Cox v. Bur-
when he entered upon his office: Purdy v. lington, 43-612. 
Independence, 75-356. 

SEC. 678. Contesting elections. The election of any person to a city 
or town office may be contested upon the same grounds and in the manner 
provided for contesting elections to county offices, so far as applicable. 
The mayor shall be one of the court and the presiding officer thereof, and, 



289 
Tit. V, Ch. 3. ORDINANCES, COURTS AND FINES. §§ 679-681 

if his election is contested, the council shall select one of its members to 
act in his place. 

SEC. 679. Tie vote. In the event of a tie vote for any city or town 
office, the election shall be determined as provided in the chapter on elec
tions. 

CHAPTER 3. 
OP ORDINANCES, COURTS AND FINES. 

SECTION 680. Power to pass ordinances—penalties. Municipal cor
porations shall have power to make and publish, from time to time, ordi
nances, not inconsistent with the laws of the state, for carrying into effect 
or discharging the powers and duties conferred by this title, and such as 
shall seem necessary and proper to provide for the safety, preserve the 
health, promote the prosperity, improve the morals, order, comfort and 
convenience of such corporations and the inhabitants thereof, and to 
enforce obedience to such ordinances by fine not exceeding one hundred 
dollars, or by imprisonment not exceeding thirty days. [C. 73, § 482; R., 
§§ 1071-3.] 

In general: The provisions of ordinances 
must be fair and reasonable: Des Moitiés v. 
Des Moines Waterworks Co., 64 N. W., 269; 

• State Center v. Barenstein, 66-249; Ottumwa v. 
Zekind, 64 N. W., 646; Burlington v. Unter-
kircher, 68 N. W., 795; Meyers v. Chicago, R. 
I. & P. B. Co., 57-555; Burg v. Chicago, È. I. 
<£• P. B. Co., 90-106. 

Under the authority here given, the city 
may provide for the punishment of intoxica
tion: Bloomfield v. Trimble, 54-399; Clinton v. 
Gusendorf, 80-117. 

But the city cannot, under this authority, 
fix fire limits and prevent the erection of 
wooden buildings therein. Such power can 
only be exercised as authorized by \ 711: 
Des Moines v. Gilchrist, 67-210. 

Fines: The right to enforce a city ordi
nance is limited to a pecuniary penalty un
less there is some express act giving power 
to inflict other punishment: Burlington v. 
Kellar, 18-59. 

A town cannot pass an ordinance creating 
a forfeiture unless clear and distinct author
ity be given therefor: Gosselink v Campbell, 
4-296. 

A fine cannot be enforced by forfeiture 
without trial and adjudication: Ibid. 

The fact that the present statutes do not 
authorize forfeitures as a method of enforc
ing an ordinance does not prevent the city 
from providing that a license shall be for
feited on certain conditions, and enforcing 
such forfeiture; Hurber v. Baugh, 43-514. 

A city may, for violation of the ordinance 
under which a license is granted, declare the 
same forfeited: Ottumwa v. Schaub, 52-515. 

A city has no authority to pass an ordi
nance creating a forfeiture of goods and chat
tels asa penalty for violation of an ordinance, 
unless that power is expressly conferred: 
Menke v. McCord, 55-378. 

No authority being expressly conferred 
by statute to punish, by forfeiture, the keep-

SEC. 681. Adoption of ordinances. No ordinance shall contain 
more than one subject, which shall be clearly expressed in its title; and no 

10 *~ 

ing of intoxicating liquors for sale, held, that 
an ordinance to that effect was invalid: Ibid. 

An action to recover a fine imposed by 
ordinance may properly be brought in the 
name of the town: Centerville v. Miller, 51-
712. 

Prosecution: Proceedings to punish for 
violation of an ordinance constitute a crimi
nal prosecution: Jaquith v. Royce, 42^406; 
State v. Vail, 57-103; Crestón v. Nye, 74-369; 
Davenport v. Bird, 34-524; Columbus City v. 
Cutcomb, 61-672. 

The regularity of the incorporation of a 
city or town, existing de facto, cannot be in
quired into collaterally in an action brought 
for the violation of an ordinance: Decoran v. 
Gillis, 10-234. 

The provision of the constitution (art. V, 
? 8) requiring prosecutions to be in the 
name of the state of Iowa refers to such 
criminal prosecutions as shall be instituted 
and prosecuted before a tribunal provided 
for in the constitution under the statutes of 
the state, and does not refer to prosecutions 
for violations of city ordinances: Davenport 
v. Bird, 34-524. 

A proceeding for a violation of a city or
dinance may be brought in the name of the 
city when so provided by law or ordinance; 
but if such prosecution is brought in the 
name of the state, without objection thereto 
until upon appeal, an objection upon that 

f round will not be sustained: State v. King, 
7-462. 

Void ordinance: The fact that a provision 
in an ordinance is void does not necessarily 
give a tax payer the r ight to an injunction 
against the exercise of power thereunder: 
Dodge v. Council Bluffs, 57-560. 

A municipal corporation cannot be en
joined from passing an act because, if passed, 
it would be unconstitutional, or void: Des 
Moines Gas Co. v. Des Moines, 44-505. 
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ordinance or section thereof shall be revised or amended unless the new 
ordinance contain the entire ordinance or section revised or amended, and 
the former ordinance or section shall be repealed. [C. 73, § 489; R., § 1122.] 

Containing more than one subject: An 
ordinance defining and prescribing the pun
ishment for certain offenses, and in which 
many such offenses are included, does not 
contain "more than one subject:" State v. 
Wells, 46-662. 

The provision that an ordinance shall con
tain but one subject is a limitation on the 
power of the council to enact ordinances. It 
is mandatory, and an ordinance passed in vi
olation of it is inoperative because of want of 
power in the council to enact it: Dempsey v. 
Burlington, 66-687. 

But this provision does not forbid the en
actment in a single ordinance of all the leg
islation which may be necessary to the ac
complishment of a single object. Therefore, 
held, that an ordinance providing for the va
cation of an alley and granting the ground 
covered by the vacated alley to a private per
son, was not void as containing more than one 
subject: Ibid. 

Subject expressed in title: Where the 
title of an ordinance absolutely prohibiting 
the sale of vinous and malt liquors was "Reg
ulating the use and sale of intoxicating liq
uors," held, that the subject of the ordinance 
was not clearly expressed in the title and 
that the ordinance was therefore void: Can-
tril v. Sainer, 59-26. 

Amendment: Under the statutory provis
ion requiring that an ordinance or section 
thereof shall not be revised or amended un
less the new ordinance contains the entire or

dinance or section revised or amended, held, 
that where but one section of an ordinance is 
amended that section alone need be contained 
entire in the amendment: Decorah v. Dun-
stan, 38-96. 

Where a city, by ordinance, granted to a 
street railway the right to lay a single or 
double track over its streets, in pursuance of 
which a single track was laid, and afterwards 
the city, before the laying of a double track, 
amended the ordinance so as to prohibit the 
laying of such double track, held, that the 
amendment was a change in the terms of the 
contract entered into by the original ordi
nance, and was therefore void: Burlington v. 
Burlington Street Ü. Co., 49-144. 

Where a new ordinance does not attempt 
to amend the old by adding to or taking from 
one of its sections, but contains in full the 
section as it was designed to be when amend
ed, that is a sufficient compliance with the 
statute: Larkin v. Burlington, C. B. & N. È. 
Co., 85-492. 

Repeal: An ordinance making provisions 
repugnant to a former one will operate tore-
peal it, though the former one be not con
tained in the latter: Des Moines v. Hillis, 55-
643. 

It seems that where it is required that a 
resolution for a particular purpose must be 
passed by a vote greater than a majority vote,. 
a repeal thereof is sufficient if concurred in 
by a majority vote: Chariton v. Holliduy, 60-
391. 

SEC. 682. Heading. Ordinances of a general or permanent nature, 
and those for the appropriation of money, shall be fully and distinctly 
read on three different days, unless three-fourths of the council shall dis
pense with the rule. [C. 73, § 489; R., § 1122.] 

Under the provision requiring an ordi
nance to be read on three different days be
fore its passage, it is not meant that the ordi
nance must be read at three general meetings. 
Where it appeared that an ordinance was 
read on three different days, held, that this 
was sufficient, although the last two of the 
meetings at which it was read were special 
meetings held by adjournment: Cutcomp v. 
Utt, 60-156. 

I t is not necessary that the three readings 
be before the same body. If one or more of 
them take place before the change of the 
council by reason of an election, and another 
afterward, that is sufficient. The council is 
deemed a continuing body: McQraw v. Whit-
son, 69-348. 

It is not intended that all unfinished busi
ness pending before the council shall be 
dropped at each change of membership by 
reason of new members taking their seats: 
Ibid. 

Where by less than the three-fourths vote 
required by the statutory provision above re
ferred to the requirement of reading on 
three different days was dispensed with and 
the ordinance declared passed on the day of 

the first reading, held, that such ordinance 
was void: Harner v. Rowley, 51-610. 

I t is not necessary that the yeas and nays 
on a vote to suspend the rule requiring read
ing on three different days be recorded; and 
where a sufficient number of members to 
suspend the rule appear to have been pres
ent, and such motion is declared adopted, it 
will be presumed that a sufficient majority 
voted therefor: State v. Vail, 53-550. 

The record reciting the suspension of a 
rule requiring three readings on separate 
days cannot be impeached, in a prosecution 
under an ordinance thus passed, by oral evi
dence showing that such suspension was not 
carried by the requisite majority: Eldora v. 
Burlingame, 62-32. 

The provisions requiring three readings 
apply only to ordinances and not to resolu
tions: Strohm v. Iowa City, 47-42. 

Where it appeared that by three-fourths 
vote the rules were suspended, so as to au
thorize the second and third readings on the 
same day, held, that such showing brought 
the case within the provisions of this section, 
"suspend" being equivalent to "dispense:" 
Bayard v. Baker, 76-220. 

SEC. 683. Adoption—majority vote. No resolution or ordinance for 
any of the purposes hereinafter set forth shall be adopted without the con-
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currence of a majority of the whole number of members elected to the 
council, to wit: 

1. To pass or adopt any by-law or ordinance; 
2. To pass or adopt any resolution or order to enter into a contract; 
3. To pass or adopt any ordinance for the appropriation or payment of 

money; but in towns, by-laws, ordinances, and the resolutions and orders 
set forth in this section, shall require for their passage or adoption a con
currence of four councilmen, or of three councilmen and the mayor. On 
the passage or adoption of every by-law, ordinance, and every such reso
lution or order, the yeas and nays shall be called and recorded. No money 
shall be appropriated except by ordinance. [18 G. A., ch. 146, §§ 2, 3; C. 
73, §§ 489, 493; R., §§ 1122, 1134.] 

Adoption: Under the language of ? 489 
of Code of '73, the words "for the appropri
ation or payment of money" limit "resolu
tions" as well as "orders," and other reso
lutions than those "for the appropriation or 
payment of money" (for instance, to change 
the boundaries of a city or town), did not re
quire the concurrence of a majority of all 
the trustees: Strohm v. Iowa City, 47-42. 

Where it appeared from the journal of 
the proceedings of the council that a certain 
resolution was adopted, the nature of which 
was such that under the statute a three-
fourths vote was necessary to pass it, held, 
that it would be presumed that a sufficient 
number voted for it, as required by law: 
Brewster v. Davenport, 51-427. 

Under the rule of the council of a city, 
providing that a member directly interested 
in any question could not vote thereon, held, 
that in a particular case a certain member 
was interested otherwise than as the general 
public in the making of an improvement, 
and that an ordinance in respect thereto, 
which only received a sufficient number of 
votes for its passage by counting the vote of 
such member, was not valid: Buffington 
Wheel Co. v. Bumham, 60-493. 

Where it appeared that a resolution was 
offered at a council meeting, and was entered 
of record by order of the council as adopted 
by it, Jield, that its adoption would be in
ferred although the record failed to show that 
it was adopted: Taylor v. McFadden, 84-262. 

The act of the mayor as presiding officer 
of the council, in announcing the vote of the 
council, is ministerial and not judicial. He 
cannot by an erroneous and arbitrary an
nouncement qualify or render invalid the 
action of the council: Chariton v. Holliday, 
60-391. 

So where the mayor erroneously an
nounced that a resolution was not adopted 
for a reason that it did not receive a three-
fourths vote, when a majority vote was all 
that was necessai'y to its adoption, Iwld, that 
the resolution was legally adopted: Ibid, 

Under special provisions held the power 
of changing the grade of a street should be 
exercised by ordinance and not by resolu
tion: McMatius v. Homaday, 68 N. W., 812. 

The corporate authority in towns being 
vested in the mayor, recorder and six trus
tees, the record of the passage of an ordi
nance disclosing that five trustees and the 
mayor voted in favor of it, held sufficient to 
show its passage, although it did not appear 
that the nays were called, the record not 
disclosing that any other members of the 
council were present than those voting yea: 
Bayard v. Baker, 76-220. 

Teas and nays: Under a special charter 
not containing an express provision for the 
recording of the yeas and nays on the pass
ing of an ordinance, held, that as the record 
showed that all of the aldermen voted for 
the ordinance that was sufficient to prove 
its adoption, without any i'ecord of the yeas 
and nays; Preston v. Cedar Bapids, 63 N. W., 
577. 

The requirement that the yeas and nays 
be called and recorded upon the passage of 
an ordinance is mandatory, and unless the 
record affirmatively shows such fact the 
ordinance will be invalid: Olin v. Metiers, 55-
209. 

Majority vote: Upon the passage of an 
ordinance the yeas and nays must be called 
and entered of record, and a majority of all 
the members elected to the council must 
vote in favor of the ordinance before it can 
be regarded as passed; but a resolution, un
less it is proposed thereby to enter into a 
contract, may be lawfully passed by a ma
jority of the members present: Lawjhlin v. 
Washington, 63 625. 

Under prior statutes resolutions for the 
appropriation of money were required to be 
passed by a majority vote of all the mem
bers, but other resolutions only required the 
concurrence of a majority of those present: 
Strohm v. Iowa City, 47-42. 

Contracts: This section defines how the 
order to contract shall be made and evi
denced when directed by the council, but it 
is not a limitation on the power of the city 
to contract otherwise. Municipal corpora
tions may, through their authorized agents, 
contract in parol the same as individuals: 
Indianola v. Jones, 29-282; Buncombe v. Fort 
Bodge, 38-281. 

SEC. 684. Two-thirds vote. No resolution or ordinance for any of 
the purposes hereinafter set forth, except as otherwise provided by law, 
shall be adopted without the concurrence of two-thirds of the whole num
ber of the members elected to the council, to wit: 
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1. Directing the opening, straightening or widening of any street, 
avenue, highway or alley; 

2. Directing the making of any improvement which will require pro
ceedings to condemn private property; 

3. Directing any improvement or repair of a street, avenue, highway or 
alley, the cost of which is to be assessed upon the property, or against the 
owners thereof, unless two-thirds of the owners to be charged therefor 
shall petition in writing for the same. 

On the passage of every such ordinance or resolution, the yeas and nays 
shall be called and recorded. [C. 73, § 494; R., § 1135.] 

Where an ordinance provided the kind, Where a committee was appointed by 
character and width of sidewalks, and the the council to report on the pi'opriety of 
resolution directed the construction of a establishing a cevtain sidewalk, but only one 
particular sidewalk in accordance with such of the committee reported and the work was 
ordinance, held, that this was a sufficient ordered, held, that in such matters the coun-
designation of the material, etc., of which cilmen might act upon personal knowledge 
the sidewalk was to be constructed: Chari- or otherwise, and the action was not invalid: 
ton v. Holliday, 60-391. Brewster v. Davenport, 51-427. 

SEC. 685. Signing by mayor—veto—passing over veto. The mayor 
shall sign every ordinance or resolution passed by the council before the 
same shall be in force, and, if he refuses to sign any such ordinance or 
resolution, he shall call a meeting of the council within fourteen days 
thereafter, and return the same, with his reasons therefor. If he fails to 
call the meeting within the time fixed above, or fails to return the ordinance 
or resolution, with his reasons, as herein required, such ordinance or reso
lution shall become operative without such signature, and the clerk shall 
record it in the ordinance book, with a minute of the facts making it oper
ative. Upon the return of any such ordinance or resolution by the mayor 
to the council, it may pass the same over his objections, upon a call of the 
yeas and nays, by not less than a two-thirds vote of the council, and the 
clerk shall certify on said ordinance or resolution that the same was passed 
by a two-thirds vote of the council, and sign it officially as clerk. [20 G. 
A., ch. 192.] 

Held that the provisions of the acts of 20 lution should take effect or be enforced, 
G. A., ch. 192, and the 22 G. A., ch. 2, re- were mandatory, and bonds issued under 
quiring the mayor to sign every resolution such resolutions not so signed were void: 
passed by the city council before such reso- Seins v. Lincoln, 71 N. W., 189. 

SEC. 686. Recording—publishing. All ordinances shall, as soon as 
may be after their passage, be recorded in a book kept for that purpose, 
and. be authenticated by the signature of the presiding officer of the council 
and the clerk; and all ordinances of a general or permanent nature, and 
those imposing any fine, penalty or forfeiture, shall be published in some 
newspaper of gênerai circulation in the city or town; and it shall be suffi
cient defense to any suit or prosecution for such fine, penalty or forfeiture 
to show that no such publication was made; but if no such newspaper is 
published within the limits of the corporation, then such ordinances may 
be published by posting up copies thereof in three public places within the 
limits thereof, two of which places shall be the post-office and the mayor's 
office of such city or town. When the ordinance is published in a news
paper, it shall take effect from and after its publication; when published by 
posting, it shall take effect five days thereafter. Immediately following 
the record of every ordinance, the clerk shall append a certificate, stating 
therein the time and manner of publication thereof, which certificate shall 
be presumptive evidence of the facts therein stated. [26 G. A., ch. 15; C. 
73, §492; R , § 1133.] 

Where it was required that a resolution Whore by ordinance a resolution for the 
for improvement of a street be published, making of improvements and assessing the 
held, that personal service on a party ren- expense thereof on abutting property is re-
dcred publication unnecessary so far as he quirod to be published, a failure to make 
was concerned: Chariton v. Holliday, 60-391. such publication will rendar the resolution 
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void: Dubimie v. Wooton, 28-571; Starr v. Bur
lington, 45-87. 

Action to enjoin the enforcement and car
rying out of an ordinance cannot be main
tained on the ground that it has not been 
properly published as required by the char
ter, where such publication might be com
pleted after the time when the action is 
brought: Dodge v. Council Bluffs, 57-560. 

Where it is attempted to disprove the 
publication of an ordinance by way of a de
fense in a criminal prosecution thereunder, 
oral evidence is admissible to establish the 
fact of publication: Eldora v. Burlingame, 
62-32. 

The city council has no authority to direct 
the publication of their proceedings, aside 
from the ordinances enacted by them, and 
bind the city therefor: Stidger v. Sed Oak, 
64-465. 

Where the ordinance of a municipal cor
poration is introduced in evidence, it is to 
be considered at least prima facie valid and 
in force without proof of publication. State 
v. King, 37-462. 

Where it appeared that an ordinance of 
the town of Bayard was published in the 
" Bayard News," etc., held, that this was suf
ficient evidence of the publication, although 
the paper was not shown to be a newspa
per of general circulation in the corporation, 
it being presumed that the town officers per
formed the duties with which they were 
charged with reference to such publication: 
Bayard v. Baker, 76-220. 

A certificate of the town recorder to an 
ordinance introduced in evidence, that it 
was " a true copy of ordinance . . . as 
passed by the town council, at the meeting 
of . . . ," held sufficient to raise the pre
sumption that the ordinance was properly 
recorded, and that the copy to which it was 
attached was a true copy of the paper duly 
recorded: Ibid. 

Where it was claimed in an action for in
juries at a railroad crossing within city 
limits that the defendant's train was being 
operated at a rate of speed prohibited by the 

city ordinance, held, that an objection to the 
ordinance for want of publication beintj 
made it was error to admit it without proof 
of such publication. But in a prosecution 
under an ordinance the burden is on defend
ant to show want of publication: Larkin v, 
Burlington, C. B. & N. B. Co., 85-492. 

In a particular case, held, that the show
ing in regard to the inability to introduce in 
evidence the paper in which publication cf 
the ordinance was made, or any record 
of such publication was sufficient to author
ize the introduction of parol proof to show 
such publication: Larkin v. Burlington, C. 
B. & JV. B. CO., 91-654. 

It has been said that parol proof of such 
publication is admissible as primary evi
dence: Ibid.; Bes Moines v. Casada, 21-570. 

A paper purporting to be a resolution 
passed by a city council levying a tax, 
marked on the back "adopted," such in
dorsement being in the handwriting of a 
person who was at the time city recorder, is 
not competent evidence of the action of the 
council. I t is not such a record as the law 
requires: Hmtrager v. Kiene, 62-605. 

It is competent for the city, when not in
consistent with the restrictions of its charter, 
to prescribe by ordinance the steps to be 
taken in order to acquire jurisdiction over 
particular subjects. If these steps are not 
taken, and the requirements of the ordi
nance are mandatory, the act of the city in 
attempting to exercise its authority will be 
void: Dubuque v. Wooton, 28-571; Starr v. 
Burlington, 45-87. 

Therefore, where an ordinance providing 
for improvement of streets required that 
such improvement should be ordered by 
resolution describing the streets and the im
provement, and that notice be given by pub
lication, held, that both these requirements 
were mandatory, and the record failing to 
show the passage of the resolution or its 
publication, the city acquired no jurisdiction 
of the subject-matter, and the sale of adjoin
ing property for the making such improve
ments was void: Starr v. Burlington, 45-87. 

SEC. 687. Published ordinances. When any city or town shall cause 
or has heretofore caused its ordinances to be published in book or pam
phlet form, such book or pamphlet shall be received as evidence of the 
passage and legal publication of such ordinances, as of the dates men
tioned or provided for therein, in all courts and places, without further 
proof. When the ordinances are so published, it shall not be necessary to 
publish them in the manner provided for in the preceding section. [19 G. 
A., ch. 128, § 1.] 

SEC. 688. Police court—jurisdiction. The police court shall be a 
court of record, and have a seal to be provided by the council, with the 
name of the state in the center, and style of the court around the margin. 
It shall be held in suitable rooms to be provided by the council, and shall 
always be open for the dispatch of business. It shall have, in all criminal 
cases, the powers and jurisdiction of justices of the peace, and the jurisdic
tion of a mayor's court in the case of violation of the city ordinances. [C. 
73, §§ 542, 543, 545; R., §§ 1116, 1117, 1119.] 

The provisions of the Code of '73 relating 
to police courts, so far as they differed from 
the corresponding provisions of the Revision, 

held not applicable to cities under special 
charter: Weir o. Allen, 47-482. 
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SEC. 689. Clerk. The clerk of the police court shall not be in any
way concerned as counsel or agent in the prosecution or defense of any 
person before such court. [C. 73, § 542; R., § 1116.] 

SEC. 690. Jurors. Provisions shall be made by ordinance for select
ing, summoning and impaneling jurors in the police court, who shall have 
the qualifications of jurors as provided by law, and for all other matters 
touching said court that may tend to make it efficient. [C. 73, § 542, 545; 
R., §§ 1116, 1119.] 

While exercising the powers and jurisdic- an ordinance of the city the defendant has no 
Hon of justices of the peace, juries may be right to a trial by jury. (See § 692): Zelle v. 
necessary; but in the trial of offenses against McHenry, 51-572. 

SEC. 691. Jurisdiction of mayor. The mayor shall have exclusive 
jurisdiction of all actions or prosecutions for violations of the city or town 
ordinances. He shall also have, in criminal matters, the jurisdiction of a 
justice of the peace, co-extensive with the county, and, in civil cases, the 
same jurisdiction within the city or town as a justice of the peace has 
within the township J None of the jurisdiction referred to in this section 
shall be exercised-by the mayors in cities having a superior or police court. 
If the mayor or judge of the superior or police court is absent or unable 
to act, the nearest justice of the peace shall have jurisdiction and hold his 
court in criminal proceedings, and receive the statutory fees, to be paid 
by the city or county, as the case may be. [24 G. A., ch. 6, § 2; 18 G. A., 
ch. 189, § 1; C.73, §§ 506, 546; R., §§ 1085, 1102, 1105, 1120.] 

As to ordinances: It being plainly pro- The jurisdiction of the mayor is not exclu-
vided that a mayor shall have exclusive ju- sive under \ 506 of Code of '73, but concur-
risdiction for violation of a city ordinance, rent with that of justices of the peace: /fl
an action in the district court for such viola- quith v. Royce, 42-406. 
tion cannot be maintained: Lansing v. Chi- Under prior statutes, although the may-
cayo, M. & St. P. R. Co., 85-215. or was clothed with the jurisdiction of jus-

As justice of the peace: The civil juris- tices of the peace, there was no provision 
diction of a mayor, like that of a justice of for allowing him the same or any other fees 
the peace, extends throughout the county: in criminal cases when exercising such juris-
Weber v. Hamilton, 72-577. diction: Upton v. Clinton County, 52-311. But 

The division of a county into two districts now see \ 670. 
for judicial purposes does not operate to The court of a mayor is not a court of rec-
limit the jurisdiction of the mayor to a por- ord: Sanio o. State, 2-165, 220. 
tion of the county: Deere v. Council Bluffs, 
86 591. 

SEC. 692. Procedure—appeal—judicial notice of ordinances. The 
proceedings before a mayor or a police court shall be, as far as applicable, 
in accordance with the law regulating similar proceedings before a justice 
of the peace, unless otherwise provided; but there shall be no change of 
venue in actions or prosecutions under ordinances, and the trial shall be 
by the court without a jury, except on appeal; appeals and writs of error 
shall be taken from the mayor or the police court in the same time and 
manner, and subject to the same restrictions. If a city or town is situated 
in two or more counties, the appeal or writ of error shall be taken to or in 
the district court of the county in which the mayor's court or police court 
is held. On the hearing of such appeal, or writ of error, the court shall 
take judicial notice of the ordinances of the city or town. [18 G. A.,ch. 
77, § 1; C.73, §§ 506, 546, 4707; R., §§ 1085, 1102, 1105, 1120, 5105.] 

Procedure: Prior to the adoption of this But the filing of a motion for a change of 
express provision as to change of venue it venue did not deprive the mayor of his juris-
was held that there could be no change of diction, and if the motion was overruled the 
venue from the police court in prosecutions ruling was, at most, simply an error, and a 
for violation of city ordinances: Zelle v. Me- judgment subsequently rendered was not 
Henry, 51-572. void: Ottumwa v. Schuub, 52-515. 

Under prior provisions it was held that When a change of venue is granted in a 
the rules governing changes of venue before criminal trial before a justice of the peace 
justices were applicable in proceedings be- there is no authority to send it to the mayor 
fore a mayor: Finck v. Marvin, 46-384. of a city or town; it should be sent to the 
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next nearest justice: State v. Jamison, 69 N. 
W., 529. 

Rules regulating appeals from justices in 
criminal cases are applicable to proceedings 
before the mayor: State v. Hoag, 40-337; or a 
police court: Burlington v. UnterJcircher, 68 
N. W., 675. 

If appeal is taken to the district court, 
from a conviction in police or mayor's court 
for violating a city ordteaac©, iths city, may 
appeal from the district court to the su
preme court, just as the state may in prose
cutions by the state, (see \ 5670): Burlington 
v. Unterkircher, 68 N. W., 795; Columbus City 
v. Cutcomp, 61-672. 

Judicial notice of ordinances: The mayor 
of a city is required to take judicial notice 
of city ordinances in a prosecution for their 
violation, without their being pleaded: Con-
boy v. Iowa Cuy, 2-90; State v. Leiber, 11-407; 
¿aporte City v. Goodfellow, 47-572. 

A district court cannot except under this 
provision take judicial notice of the ordi-

Extent of powers: Cities have no inher
ent jurisdiction to make laws or adopt regu
lations of government. They are govern
ments of enumerated powers, acting by dele
gated authority, and are therefore different 

nances of a city: Garvin v. Wells, 8-286; Good
rich v. Brown, 30-291; Wolf v. Keokuk, 48-129. 

Courts will take judicial notice of the 
charter or laws under which a city is incor
porated, and it is not therefore necessary, in 
an action for negligence in regard to its 
streets, to allege and prove the power pos
sessed by the city over its streets under the 
laws of the city: Stier v. Oskaloosa, 41-353. 

As the statute requires the court to take 
judicial notice of the fact of the incorpora
tion of incorporated towns, it will take judi
cial notice of the acts by which a town be
comes incorporated so far as they are made 
to appear upon public records provided by 
law for such purpose; and as the petition for 
the incorporation must describe the terri
tory of the town accompanied by a plat and 
be presented to the circuit court of the 
proper county, the court will take judicial 
notice in what county the incorporated town 
is situated: State v. Éeader, 60-527. 

from state legislatures, which may exercise 
such powers of government coming within a 
certain designation of legislative power as 
the constitution does not expressly or im
pliedly prohibit; Keokuk v. Scivggs, 39-447. 

SEC. 693. Fines recovered. Fines and penalties may in all cases, 
and in addition to any other mode provided, be recovered by action before 
a justice of the peace or other court of competent jurisdiction, in the name 
of the proper municipal corporation, for its use. In any such action, where 
pleading is necessary, it shall be sufficient to declare generally for the 
amount claimed to be due in respect to the violation of the ordinance, refer
ring to its title and the date of its adoption or passage, and showing, as 
near as may be, the facts of the alleged violation. [C. 73, § 483; R., § 1074.] 

This section has no reference to criminal As to authority to impose fines and for-
prosecutions, and applies solely to civil feitures, see <S 680. 
actions for the recovery of a fine or forfeit
ure: Gooêto4ch v. Brown, 30-291. 

SEC. 694. Commitment. "Whenever a fine and costs imposed for the 
violation of any ordinance are not paid, the person convicted may, by the 
court having jurisdiction of the case, be committed to jail until the fine and 
costs are paid, not to exceed thirty days. [C. 73, § 484.] 

CHAPTER 4. 

OF GENERAL POWERS. 

SECTION 695. Bodies corporate—name—authority. Cities and 
towns are bodies politic and corporate, under such name and style as may be 
selected at the time of their organization, with the authority vested in the 
mayor and a common council, together with such officers as are in this title 
mentioned or may be created under its authority, and shall have the gen
eral powers and privileges granted, and such others as are incident to 
municipal corporations of like character, not inconsistent with the statutes 
of the state, for the protection of their property and inhabitants, and the 
preservation of peace and good order therein, and they may sue and be 
sued, contract and be contracted with, acquire and hold real and personal 
property, and have a common seal. [C. 73, §§ 454-6, 517, 523-4; R., §§ 1047, 
1056-7, 1090, 1094-5; C'51, § 664.1 
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Cities can exercise such powers as are 
expressly granted and such implied ones as 
are necessary to make available the powers 
expressly conferred and essential to effect 
the purposes of the corporation, and these 
powers are strictly construed: Ibid. 

Only such powers and rights can be exer
cised under a grant of power to a municipal 
corporation as are clearly comprehended in 
the words of the act or derived therefrom 
by necessary implication, regard being had 
to the object of the grant: Clark v. Daven
port, 14-494. 

A municipal corporation can possess and 
exercise the following powers and no others: 
first, those granted in express words; second, 
those necessarily implied or necessarily inci
dent to the powers expressly granted; third, 
those absolutely essential to the declared 
objects and purposes of the corporation: Mer-
riam v. Hooch/s Ex'rs, 25-163; Hanger v. Des 
Moines, 52-193; Clark v. Des Moines, 19-199. 

Any doubt or ambiguity arising from the 
terms used by the legislature in a grant of 
power to a municipal corporation must be 
resolved against the existence of the power 
and in favor of the public: Clark v. Daven
port, 14-494; Merriam v. Moody's Ex'rs, 25-
163; State v. Smith, 31-493; Keokuk v. Scroggs, 
39-447; Logan v. Pyne, 43-524. 

Power of a municipal corporation to pro
vide for the accomplishment of certain re
sults does not necessarily impose upon it a 
liability for their imperfect accomplishment: 
Vanhorn v. Des Moines, 63-447. 

Cities and other municipal corporations 
can exercise only such authority as is ex
pressly granted by their charters, or legis
lative acts creating them, or necessarily 
implied in such grant, or incident thereto; 
and reasonable doubts as to the existence of 
authority in such corporations are always to 
be resolved against it: Brockman v. Crestón, 
79-587. 

Cities have power to dispose of their real 
property for purposes authorized by law, 
and for no other purpose: Ibid. 

Therefore, where a city attempted to trans
fer to the county, for court-house purposes, 
property belonging to the city, and used as 
the city hall, held, that such transfer was 

without authority, and could be enjoined at 
the suit of a tax-payer: Ibid. 

A nonresident tax-payer may maintain 
such action, and it is immaterial whether he 
is a tax-payer to a large amount or not: Ibid. 

Municipal corporations have, and can 
only exercise, such powers as are expressly 
granted to them by law and such incidental 
ones as are necessary to make such powers 
available, and are essential to effectuate the 
purposes of the corporation, and those pow
ers are strictly construed: Becker v. Keokuk 
Water-works, 79-419. 

Therefore, held, that a city had no au
thority to insert in a contract with a water
works company a stipulation for indemnity 
to tax-payers for damages caused by failure 
of the company to furnish water in accord
ance with the terms of such contract: Ibid. 

Liability for acts of officers: The city is 
not liable for neglect or non-feasance of its 
officers or agents in exercising the powers 
conferred: Ogg v. Lansing, 35-495. 

A municipal corporation will not be liable 
for the acts of its officers which it has no 
power to authorize: Field v. Des Moines, 39-
575. 

A city is not liable for the acts of its offi
cers in attempting to enforce police regu
lations. As it cannot authorize them to do 
an unlawful act, neither can it become liable 
for such act by ratification: Calwell v. Boone, 
51-687. 

The fact that the officers of a town engage 
in doing an act in violation of its ordinances, 
without effort being made to prevent their 
doing such act, will not render the corpora
tion liable for damages: Ball v. Woodbine, 61-
83. 

The fact that an ordinance requiring a 
license to be taken out by transient mer
chants is void, does not render the city or 
town enacting such ordinance liable for the 
unlawful act of its officers in attempting to 
enforce such ordinance: Easterly v. Imin, 68 
N. W., 919; Trescott v. Waterloo, 26 Fed., 592. 

As to liability of city for malfeasance or 
negligence of its officers in regard to street 
improvements, see notes to \ 754. 

As to liability for loss from failure of 
water supply, see notes to \ 720. 

SEC. 696. Prevention of nuisances—regulation of slaughter houses. 
They shall have power to prevent injury or annoyance from anything dan
gerous, offensive or unhealthy, and to cause any nuisance to be abated; to 
provide for the destruction of weeds and other noxious growths upon any 
of the lots therein; to provide for the immediate seizure and destruction of 
tainted or unsound meat or other provisions; to establish all needful regu
lations as to the management of packing and slaughter houses, renderies, 
tallow chandleries and soap factories, bone factories, tanneries, and manu
factories of fertilizers and chemicals, within the limits of such cities or 
towns; to regulate and restrain the deposit and removal of all offensive 
material and substances, and the engendering of offensive odors and sights 
therefrom, so as to protect the public against the same; to establish and 
regulate slaughter houses; and, in cities having five thousand or more 
inhabitants, to build and control the same. [22 G. A., ch. 16, § 1; 19 G. A., 
ch. 89, § 9; C.73, §§ 456, 526; R., §§ 1057, 1096.] 

The power to abate nuisances does not that a particular thing constitutes a nui-
enable the council to determine conclusively sanee; and if it orders the removal of a thing 
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which is in fact not a nuisance, the person The power to suppress does not imply the 
causing its removal will be individually lia- power to punish, and must be exercised in 
ble in damages: Cole v. Kegler, 64-59. such way that suppression shall be the di-

The power given in relation to nuisances rect, and not merely the incidental, result 
is to abate them, and in the exercise of this of the exercise of power: Chariton v. Barber, 
power a city cannot provide for the punish- 54-360. 
ment by fine of one who maintains a nui- A municipal corporation is not author-
sance: Nevada v. Hutchins, 59-506. ized to bring an action in equity to enjoin 

Under the authority of this section, a city and abate a nuisance on the ground that it 
cannot by ordinance provide for the imposi- is injurious to its citizens, and the authority 
tion of fines against persons committing a given by this section must be exercised 
nuisance. The power of the city is limited through the medivim of an ordinance, and not 
to the abatement of such nuisance: Knox- by equitable proceedings in court: Ottumwa 
ville v. Chicago, B. & Q. B. Co., 83-636. v. Chirm, 75-405. 

S E C . 697 . Burial of the dead—cemeteries . They shall have power 
to regulate the burial of the dead; to provide, without the limits of the 
corporation, places for the interment of the dead; to cause any body 
interred contrary to such regulations to be taken up and buried in accord
ance therewith; to exercise over all cemeteries within their limits, and 
those without their limits established by their authority, the powers con
ferred upon township trustees with reference to cemeteries; and to author
ize the establishment of crematories for the cremation of the dead, within 
or without the limits of such corporation, and to regula te the same. [0, '73, 
§ 458; R., § 1060.] 

As to cemeteries, see also \\ 583-589. 

S E C . 698 . r i l l i n g or draining lots . They shal l have power to cause 
any-lot of land within their limits, on which water at any time becomes 
stagnant, to be filled up or drained in such manner and within such time as 
may be directed by resolution of the council. Service of a copy of said 
resolution shall be made upon the owner of such lot, if residing in the 
county where the same is situated; otherwise publication of such notice 
shall be made once each week for two consecutive weeks in a daily or 
weekly newspaper published within such city or town, or, if there be no 
such newspaper, then by publication of the same in a newspaper published 
in said county. On the failure of such owner to comply with such directions 
within the time fixed, it may be done by said city or town, and the costs 
and expenses thereof assessed against said lot, which shal l be a debt due 
to said corporation from the owner of said lot, and shall , moreover, from 
the time of the adoption of such resolution, be a lien thereon as provided in 
case of special assessments. [C.'73, § 480; R., § 1070.] 

The city has no authority to order such The word "lot" means any portion, piece 
lots to be filled to grade where it appeal's or division of land: Buell v. Ball, 20-282. 
that a much less amount of filling would pre- Service by publication is sufficient under 
vent stagnant water standing thereon: Bush this section. Personal service is not neces-
v. Dubuque, 69-233. ' sary: Independence v. Purdy, 46-202. 

S E C . 699 . Drainage preserved. They shall have power to require 
the owner or lessee of any lot or tract of ground within their limits, extend
ing into, across or bordering upon any hollow or ravine which constitutes 
a drain for surface water, or a watercourse of any kind, who shall, by 
grading or filling such lot or tract of ground, obstruct the flow of water 
through such watercourse, to construct through such lot or land a sufficient 
drain or passageway for water, within such time as the council may 
designate, notice of which action shall be given as in the preceding section. 
Upon the failure of such owner or lessee to construct such drain or passage
way within the time so fixed, the city or town may construct the same, and 
assess the costs and expenses thereof on such lot or t ract of ground, and 
the same shal l be a lien thereon as provided in case of special assessments. 
L16 G. A., ch. 116, § 18.] 

S E C . 700 . Regulat ions— l icenses . They shal l have power to regu
late, license and tax hotels, restaurants and eating houses; to define by ordi-
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nance who shall be considered transient merchants; to regulate, license and 
tax their sales and those of auctioneers, bankrupt and dollar stores, and the 
like, but the exercise of such power shall not interfere with sales made by 
sheriffs, constables, coroners, marshals, executors, guardians, assignees of 
insolvent debtors or bankrupts, or any other person required by law to sell 
real or personal property; to regulate, license and tax peddlers, plumbers, 
bill-posters, itinerant doctors, itinerant physitôi&îis .and surgeons, junk 
dealers, scavengers, pawnbrokers, and persons receiving actual possession 
of personal property as security for loans, with or without a mortgage or 
bill of sale thereon. [22 G. A., ch. 16, § 1; 19 G. A., ch. 89, § 1; 16 G. A., 
ch. 24; C.73, §§ 462-3; R., § 1063.] 

Power to license: Neither the power to 
tax nor the power to regulate gives the right 
to license. So held in case of taverns, etc., 
under former provisions: Burlington v. Bum-
gurdner, 42-673. 

But, held, that under the power to pro
hibit the sale of wine, beer, etc., the city 
might impose a license: Keokuk v. Dressell, 
47-597. 

The power to license does not authorize 
taxation for revenue. Licenses are a part 
of the police regulations and should be 
charged for as such; and while a court may 
interfere if the sum charged as license is un
just or oppressive, or levied for the purpose 
of raising revenue, yet where it does not ap
pear that the charges fixed by the corpora
tion for the expense and enforcement of the 
license and the protection of the person 
licensed, under police regulations connected 
with or growing out of the license, are not 
necessary and proper, the court will not in
terfere: Burlington v. Putnam Ins. Co., 31-
102. 

The right to fix the charge for the license, 
which is vested in the city, will also author
ize it to vary the amount with different par
ties as may be deemed prudent and just: Ibid. 

Where the city has power to impose a 
license it may leave the amount thereof 
within certain limics to the discretion of the 
mayor: Decorah v. Dunstan, 38-96. 

A municipal corporation can exercise no 
power of taxation unless it be expressly con
ferred by the legislature or absolutely nec
essary to carry out some other power ex
pressly conferred, and in case of doubt the 
power will be denied: State v. Smith, 31-493. 

Where a city is authorized to impose 
licenses on trades and occupations, such reg
ulations are required to be reasonable, fair, 
and not oppressive: Des Moines v. Des Moines 
Water Works Co., 64 N. W., 269; Burlington v. 
Unterkircher, 68 N. W., 795. 

When a reasonable discretion in fixing a 
license has been exercised by the city the 
result reached is final and conclusive so long 
as the conditions remain substantially un
changed; but the reasonableness of the ordi
nance is usually for the court and not for the 
jury: Burlington v. Unterkircher, 68 N. W., 
795. 

The presumption in the first instance is 
that the ordinance is reasonable and valid 
and the burden is on the defendant prose
cuted under such an ordinance to show that 
it is not: Ibid. 

The power delegated to a town to regu
late peddlers and transient merchants does 

not give it the right to impose a tax, but it 
will be presumed that in enacting an ordi
nance on the subject the intention was to 
exercise the power of regulation: Easterly v. 
Irwin, 68 N. W., 919. 

In imposing a license the city is not lim-
' ited to such fees as will cover the necessary 
expenses of issuing the license and supervis
ing the business licensed: Burlington v. 
Unterkirclier, 68 N. W., 795. 

One who carries on a business for which 
a license is required without procuring such 
license acts illegally and cannot recover 
compensation for services rendered in the 
pursuance of such business: Richardson v. 
Brix, 63 N. W., 325. 

Transient merchants: The legislature 
may confer upon a city power to tax tran
sient merchants doing business in the city: 
ML Pleasant v. Clutch, 6-546. 

This section gives general power to regu
late and license sales by auctioneers, etc.: 
Decorah v. Dunstan, 38-96.'. 

A resident merchant, engaged in selling 
goods at retail, who employs an auctioneer 
to sell part of his goods, is not an auctioneer 
in such sense that he can be compelled to 
pay a license under this section: Oskaloosa 
v. Tulliss, 25-440. 

An ordinance discriminating in favor of 
resident merchants of the city as against other 
merchants of the state or nonresident mer
chants, or in favor of those selling goods of 
domestic manufacture and against those sell
ing goods of foreign make, by imposing a 
license tax upon the latter which is not re
quired of the former, is unconstitutional: 
Marshalltown v. Blum, 58-184; Paciñc Junc
tion v. Dyer, 64-38; Stuart v. Cunningham, 88-
191. 

An ordinance requiring a license fee from 
all transient merchants regardless of their 
place of residence is not invalid: Oltumwa v. 
Zekind, 64 N. W., 646. 

But under former provisions held, that 
there was no power to tax transient mer
chants: Ibid. 

Peddlers: One who goes from house to 
house delivering goods as agent for a person 
who has already taken orders therefor is not a 
peddler within the terms cf an ordinance pro
hibiting unlicensed perso, from selling or 
offering for sale or barter or exchange goods 
or other articles of value: Stuart v. Cunning
ham, 88-191. 

A peddler is a person who travels about 
the country with merchandise for the pur
pose of selling it; but a person employed by 
a resident mercantile establishment, to call 
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on citizens with samples of goods and solicit 
their orders for the goods, is not a peddler, 
and is not subject to penalties under a city 
ordinance declaring such acts to be peddling: 
Davenport v. Hice. 75-74. 

While the power to regulate and license 
peddlers is given to cities, such power can be 
exercised only under an ordinance, and if an 
ordinance is passed for such purpose, and is 
such that the court must, upon mere exam
ination, declare it unreasonable, it is void: 
State Center v. Barenstein, 66-249. 

A charter authorizing a city to license 
and tax peddlers, etc., and bankers, dealers 
iu money and notes and other evidence of 
indebtedness, and warrants of all kinds, held 
not to authorize the city to impose a license 
on insurance agents: ¿iíaíe v. Smith, 31-493. 

Therefore, held, that an ordinance author
izing the mayor, at his discretion, to charge 
peddlers a license of from one to twenty-five 
dollars, without stipulating the terms of such 
license, was unreasonable and void: Ibid. 

Taking orders for goods to be manufac
tured does not constitute the person taking 
such orders a peddler requiring a license 
under an ordinance for the licensing of ped
dlers: Spencer v. Whiting, 68-678. 

Also, held, that a particular sale of arti
cles to one person on his request, such arti
cles not being offered in general, nor to other 
persons, did not constitute the seller a ped
dler: Ibid. 

Regulation of "sale of liquors: Previous 
to the adoption of the present prohibitory 
statute, held, that a city might prohibit the 
sale of liquors which were not prohibited by 
state law under the statute then existing: 
Burlinqton v. Kellar, 18-59. 

And that the statutory provisions giving 
the power to regulate the sale of such 
liquors were neither special nor local laws, 
nor an improper delegation of legislative 
authority: State v. King, 37-462. 

Where a general law exists prohibiting 
the sale of intoxicating liquors, a charter 

giving to the city an exclusive authority to li
cense the sale of liquors will not confer upon 
such city an exclusive power to punish the 
violation of the general statute: State v. Our-
lock, 14-444. 

A city or town has no authority to pro
vide a penalty for the sale of intoxicating 
liquors, the sale of which is prohibited by 
statute: Foster v. Brown, 55-686; New Hamp
ton v. Conro>/,56-498; Cantrilv. Sainer,59-26. 

Where an ordinance prohibited the sale 
of liquors, some of which the municipality 
had the power to regulate the sale of, while 
the sale of others was prohibited by general 
statute, held, the ordinance would be sup
ported and enforced so far as within the law
ful authority of the corporation: Eldora v. 
Burlingame, 62-32. 

Licenses for the sale of liquors not pro
hibited by general statute are not contracts 
between the city and the person licensed, 
but are merely temporary permits to do 
what would otherwise be an offense, issued 
in the exercise of police power and subject 
to the direction of government, which may 
revoke them as it deems fit: Columbus City 
v. Cutcomp, 61-672. 

Whether in case of a revocation of the 
license the person licensed would, in a 
proper proceeding, be entitled to have re
funded to him the pro rata proportion of the 
license paid, qucere: Ibid. 

A license tax paid to a city for the privi
lege of selling intoxicating liquors cannot, 
after the enjoyment of the license,for the 
period stipulated therein, be recovered back 
upon the ground that the statute under 
which it was granted has been declared un
constitutional: Kraft v. KeokuTc, 14-86. 

While the passage of the prohibitory 
liquor law took away from the city the au
thority to regulate places for the sale of in
toxicating liquors, yet under \ 680 the city 
has power to enact an ordinance for the reg
ulation of saloons of other kinds: Clinton v. 
Gmsendorf, 80-117. 

SEC. 701. Pawnbrokers—second-hand dealers. They shall have 
power to prohibit pawnbrokers and junk or second-hand dealers purchas
ing or receiving from minors any property, without the written consent of 
their parents or guardians, and provide for the examination of the premises 
of such persons for the purpose of discovering stolen property. [19 G. A., 
ch. 89, § 1.] 

SEC. 702. Billiard saloons—gaming. They shall have power to reg
ulate, license, tax or prohibit billiard saloons, billiard tables, pool tables, 
and all other tables kept for hire; bowling alleys and shooting galleries or 
places; to suppress, restrain or prohibit all gambling games or devices; to 
authorize the destruction of all instruments or devices used for the purpose 
of gaming or gambling, and to punish gambling. [19 G. A., ch. 136; 16 G. 
A., ch. 24; C. 73, §§ 456, 463; R , § 1057, 1063.] 

The authority to destroy all instruments 
or devices used for the purposes of gaming 
does not confer power to punish any one or 
prescribe penalties for permitting gambling 
or engaging therein: New Hampton v. Con-
roy, 56-498. 

Authority to suppress gambling does not 
give authority to punish such act as a misde
meanor: ML Pleasant v. Breeze, 11-399. 

The power to suppress or restrain billiard 
tables may be exercised by way of license: 
Burlington v. Lawrence, 42-681. 

SEC. 703. Circuses—theaters—shows. They shall have power to 
regulate, license or prohibit circuses, menageries, theaters, theatrical exhi-
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bitions, shows and exhibitions of all kinds; but lectures on scientific, his
torical or literary subjects shall not come within the provisions of this sec
tion. [16 G. A., ch. 24; C. 73, §§ 460, 463; R., §§ 1062-3.] 

SEC. 704. Disorderly houses. They shall have power to suppress, 
restrain and prohibit disorderly houses, houses of ill fame, opium or hop 
joints, or places resorted to for the use of opium or hasheesh, and punish 
the keepers thereof, and persons resorting thereto. [C. 73, § 456; R., § 1057.] 

The authority to repress and restrain dis- Such fact may be shown as a defense: Ibid. 
orderly houses may be exercised by provid- Under prior provisions, held, that the 
ing for the punishment of persons entering power given to suppress and restrain houses 
such houses or being found there: ISiate r. of ill-fame, and, under \ 680 to make ordi-
Bolkin, 71-87. nances to improve the morals, etc,, of the in-

An ordinance providing for the punish- habitants, did not authorize a city to pass 
ment of persons found in disorderly houses an ordinance to punish the keeping of a 
is not invalid by reason of the fact that de- house of ill-fame: Chariton v. Barber, 54-360. 
fendant might prove he was lawfully there. 

SEC. 705. Disturbances—parades. They shall have power to prevent 
and suppress any riots, noise, disturbance or disorderly assemblies, and to 
provide that, before any association, company, society, order, exhibition or 
aggregation of persons shall parade or march upon the streets of any city, 
they shall first obtain from the mayor of such city a permit, when issued to 
be without charge, and the same shall state the time, manner and condition 
of such parade or march, and to punish any person engaged in riotous, 
noisy or disorderly conduct. [22 G. A., ch. 16, § 1; C. 73, § 456; R., § 1057.] 

Under the authority here given to pre- common nuisance: Centerville v. Miller, 57-
vent riots, disturbances, disorderly assem- 56; Centerville v. Miller, 57-225. 
Wages, etc., the city may provide that the An ordinance prohibiting processions or 
keeping of any houses within the city limits other displays calculated to cause public an-
where loud or unusual noises are permitted, noyance and requiring that in such case the 
or where persons are permitted to congre- procession or display be desisted from on 
gate and engage in the use of profane and order of the mayor or marshal, and that any 
vulgar language to the disturbance of oth- person failing to obey such order shall be 
ers, shall be considered and punished as a guilty of a misdemeanor, is valid: Chariton 

v. Fitzsimmons, 87-226. 

SEC. 706. Animals runn ing at large. They shall have power to 
restrain and regulate the running at large of cattle, horses, swine, sheep 
and other animals or fowl, within the limits of the corporation, and to 
authorize the distraining, impounding and sale of the same for the penalty 
incurred and the costs of the proceeding. [C. 73, § 459; R., § 1061.] 

Animals which are not permitted to run of the city, although their owner may live 
at large within a city, upon coming within outside the city and where such animals are 
its limits from Without, may be taken up and permitted by law to be at large: Gosselink v. 
dealt with in accordance with the ordinances Campbell, 4-296. 

SEC. 707. Dogs. They shall have power to regulate, restrain, license 
or prohibit the running at large of dogs within their limits, and to require 
them to be kept upon the premises of the owners thereof, unless licensed 
to run at large, and to provide for the destruction thereof when found at 
large contrary to and in violation of the provisions of any ordinance or by
law passed pursuant to the power herein granted. [17 G. A., ch. 25; C. 73, 
§ 459; R , §1061.] 

As to dog tax, see, also, \ 889. 

SEC. 708. Auction sales of animals. They shall have power to 
regulate, license or prohibit the sale of horses or other domestic animals at 
auction in the streets, avenues, highways, alleys or public places thereof. 
[16 G. A., ch. 24; C. 73, § 463; R., § 1063.] 

SEC. 709. Number ing of buildings. They shall have power to 
require all buildings to be numbered by the owners or lessees thereof, and, 
in case of failure to comply with such requirement, to cause the same to be 
done, and to assess the cost thereof against the property or premises num
bered. [19 G. A., ch. 89, § 2; 16 G. A., ch. 116, § 17.] 
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SEC. 710. Dangerous buildings. They shall have power to provide 
by ordinance for the repair, removal or destruction of any building which 
is dangerous, or which may be liable to fall, and to levy and collect a 
special tax against the property and owner thereof for the expense thereof, 
as other special taxes are levied and collected. [21 G. A., ch. 93, § 5.] 

SEC. 711. Fires—electric apparatus—fire limits. They shall have 
power to make regulations against danger from accidents by fire or elec
trical apparatus, to establish fire limits, and to prohibit within such limits 
the erection of any building or addition thereto, unless the outer walls be 
made of brick, iron, stone, mortar, or other non-combustible material, with 
fire-proof roofs, and to provide for the removal of any structure erected 
contrary to such prohibition. [22 G. A., ch. 1, § 15; 22 G. A., ch. 21, § 1; C. 
73, § 457; R., § 1058.] 

An ordinance of the city authorizing the Nor can the council prohibit the keeping1 

destruction of private buildings to prevent or maintaining of lumber yards or wood 
the spread of fire does not make the corpora- yards within the fire limits: Ibid. [But now 
tion liable for property so destroyed: Field see \ 715.] 
v. Bes Moines, 39-575. An ordinance with reference to preven-

An ordinance establishing fire limits, and tion of fires, held, in a particular case, to be 
prohibiting the erection of wooden buildings beyond the powers conferred upon a city by 
within such limits, cannot be legally passed special charter, with reference to providing 
except in accordance with the provisions of against calamities by fire: Keokuk v. Scroggs, 
this section: Bes Moines v. Gilchrist, 67-210. 39-447. 

SEC. 712. Chimneys — manufactories — fireworks—fire escapes. 
They shall have power to regulate and control the building, construction or 
erection of chimneys, stacks, flues, fireplaces, hearths, stovepipes, ovens, 
boilers, and all apparatus used for heating purposes, and the use of lights 
in stables, shops and other places; to regulate manufactories by providing 
against danger from fire; to regulate or prohibit bonfires, and the use of 
fireworks, fire-crackers, torpedoes, Roman candles, sky-rockets, and other 
pyrotechnic displays; to prevent the deposit of ashes and combustible 
matter in unsafe places; to require the construction of fire-escapes to build
ings, and regulate and control the same; to cause all buildings, structures 
and inclosures that may be in such condition as to cause danger from fall
ing to be fixed, or from fire to be immediately made safe or removed, and 
to provide for the collection of the costs and expenses incurred in 
any of the matters provided for in this or the preceding section, in the 
manner authorized for the collection of special assessments. [19 G. A., 
ch. 89, §§ 4-6.] 

SEC. 713. Inspection of steam boilers and magazines. They shall 
have power to provide for the inspection of steam boilers, and all places 
used for the storage of explosives or inflammable substances or materials, 
and to prescribe the necessary means and regulations to secure the public 
against accidents and injuries therefrom, and to assess the costs and 
expenses of such proceedings against the property and owners thereof in 
the manner provided for special assessments. [Same, § 7.] 

SEC. 714. Keeping gunpowder—combustibles. They shall have 
power to regulate the transportation and keeping of gunpowder, inflamma
ble oils or other combustibles, and to provide or license magazines for stor
ing the same, and prohibit their location or maintenance within a given 
distance of the corporate limits of such cities or towns. [22 G. A., ch 16, § 1; 
C.73, §456;R., §1057.] 

SEC. 715. Wood or lumber yards. They shall have power to pro
hibit or regulate the piling or depositing of any kind of wood, lumber or 
timber upon any lot or property within the city limits within a distance of 
one hundred yards of any dwelling-house. [21 G. A., ch. 93, § 4.] 

SEC. 716. Fire department. They shall have power to organize, 
keep and ntaintain a fire department and fire companies; to purchase or 

\ 
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lease necessary ground and construct or lease buildings therefor; provide 
engines, apparatus, and such other instruments as may be necessary; pay 
for services rendered by members of the fire department at any fire ; and 
cities having a population of five thousand or more may maintain a paid 
fire department. [23 G. A., ch. 8; 21 G. A., ch. 171, § 1; C. 73, § 525; R., § 
1695.] 

S E C . 717. Markets . They shall have power to establish and regula te 
markets and scales, to build market houses and establish and regula te 
the same; to provide for the measuring or weighing of merchandise offered 
for sale, to prevent forestalling, and regulate or prohibit huckstering in. 
the markets ; to prescribe the kind and description of articles which may
be sold in the markets , and the stands or places to be occupied by the ven
dors; to authorize the immediate arrest of any person violating its regula
tions, and the seizure and removal from the market of any article of pro
duce in his possession. But no charge or assessment of any kind shal l be 
made or levied on any wagon or other vehicle, or the horses attached 
thereto, or the owner thereof, bringing produce or provisions to any of the 
markets in the city, or through the streets contiguous thereto, for s tanding 
in or occupying a place in any of the market spaces, or in the streets con
tiguous thereto, on market days and evenings previous thereto. [22 G. A., 
ch. 16, § 1; C. '73, §§ 456, 526; R., §§ 1057, 1096.] 

The power to erect markets implies the weighing of articles for sale implies that the 
power to confer on, or delegate to, others corporation is empowered to do all things 
authority to erect a public market: Levis v. essential and necessary to the proper exer-
Newton, 75 Fed., 884. cise of the power expressly provided, and 

The power given to a city to establish and the corporation may therefore declare that 
regulate markets necessarily carries with it certain scales shall be deemed city scales, 
the power to prohibit the sale of meat, etc., appoint a weigh-master, and make it unlaw-
at other times and places than those provided ful to sell certain articles unless weighed 
for: Davenport v. Kelley, 7-102. upon such scales: Davis v. Anita, 73-325. 

The city may authorize an individual to The power to establish and regulate mar-
erect a market building upon private pi'op- kets does not authorize the city to pass an 
erty and lease stalls therein, and treat such ordinance to prevent the peddling of meats 
building as a public market, prohibiting until it has established a meat market, and 
sales at other places: Le Claire v. Davenport, not then unless it may be as a regulation of 
13-210. the market: Burlinqlon v. DankioarcltJ3-170. 

The city may provide that any person As the statute expressly confers upon the 
who shall use or keep any stall in the mar- city the authority to establish markets and 
ket for the purpose of selling meat or pro- to provide for the weighing of commodities, 
visions without authority of law shall be and contains no limitations upon the powers 
subject to a penalty: State v. Leiber, 11-407. granted, the time, manner and expediency 

The lease of a stall in a city market may of its measures are left to the discretion of 
be made by the city without regard to the the corporation and the judgment of its offi-
prohibitions or requirements relating to the cers upon such matters cannot be controlled 
sale of real estate by the city: Dubuque v. by the courts so long as they act within the 
Miller, 11-583. scope of their authority: Miller v. Webster 

The power here given to regulate mar- City, 62 N. W., 648. 
kets and provide for the measuring and 

S E C . 718. Wharfs , docks and piers. They shall have power to 
establish, construct and regulate landing places, wharfs, docks, piers and 
basins; to use for such purposes any public building or any property belong
ing to or under the control of the city, and the shore or bank of any lake or 
river not the property of individuals, to the extent and in any manner tha t 
the state can gran t such use or control, and fix the rates for landing, wharf
age and dockage. [C. '73, § 528; R., § 1098.] 

As to wharfage dues, see notes to \ 752. 

S E C . 719. Perr ies . They shall have the exclusive power to establish, 
regulate and license ferries from any landing place in such city; to impose 
reasonable terms and restrictions in relation to the keeping thereof, the time, 
manner and rates of the carriage and transportat ion of persons and proper ty 
thereon; to provide for the revocation of any license, and for the punish
ment by fines and penalties of the violation of any ordinance prohibit ing 
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unlicensed ferries, or regulating those established and licensed. [C. 73, § 
529; R., § 1099.] 

SEC. 720. Water or gas works—electric plants. They shall have 
power to purchase, establish, erect, maintain and operate, within or with
out the corporate limits of any city or town, waterworks, gas works or 
electric light or electric power plants, with all the necessary reservoirs, 
mains, filters, streams, trenches, pipes, drains, poles, wires, burners, machin
ery, apparatus and other requisites of said works or plants, and lease or 
sell the same. They may also grant to individuals or private corporations 
the authority to erect and maintain such works or plants for a term of not 
more than twenty-five years, and may renew or extend the term of such 
grant; but no exclusive franchise shall be thus granted, extended or renewed. 
No such works or plants shall be authorized, established, erected, purchased, 

' leased or sold, or franchise extended or renewed, unless a majority of the legal 
electors voting thereon vote in favor of the same at a general or special 
election. [26 G. A., ch. 13; 22 G. A., ch. 11, §§ 1, 2; 22 G. A., ch. 26; C. 7 3 ; 
§§ 471-3.] 

Water supply: A city so indebted that a Where a company was authorized to erect 
contract by it for the erection of water-works water-works and charge certain rates for' 
would be void may still contract to pay out of water furnished, with the privilege to* the 
its ordinary revenues a sum as rent for the city of buying the works upon certain terms,J 

supplying of water to the city and its inhab- held, that such water-works were not public ; 
itants as a part of ordinary expenses: Grant v. property and were subject to taxation: Ap-' 
Davenport, 36-396; Crestón Waterworks Co. v. peal of the Des Moines Water Co., 48-324. 
Crestón, 70 N. W., 739. The buildings, machinery and mains of 

The amount which the city may contract such a company are all real estate." The_ 
to pay, held not to be limited to the proceeds mains are appurtenant to the principal struc-J 
of the special tax which may be levied (see ture, and although they may extend into 
'i 894): Crestón Waterworks Co. v. Crestón, 70 another township the whole property is tax-' 
Ñ. W., 739. able in the township where the works are 

An ordinance granting to a private com- situated: Ibid; Oskaloosa Water Co. v. Board 
pany the right to build and operate such of Equalization, 84-407. [But see now \ 1343.] 
works, and providing that the city may, upon A water-works company may make a con-; 
certain terms, purchase them, is not an in- tract with a private party to extend its mains 
curring of an indebtedness within the mean- to his premises, and locate hydrants there,' 
ing of art. XI, § 3 of the constitution: for a compensation to be paid by him, in ad-
Burlinglon Water Co. v. Woodward, 49-58. dition to the amount allowed by the city for. 

The power to make a contract with a water hydrants: Muscatine Water-works Co. v. Mus-^ 
company as exercised in the passage of a cer- catine Lumber Co., 85-112. 
tain ordinance upheld in a particular case: Cities may authorize the construction of 
Ibid. such works by foreign corporations, and in 

The fact that a water company, which has such case they may confer upon such foreign 
agreed to furnish water to the city for the corporation the power to condemn private 
extinguishment of fires, fails to do so, will property: Dodge v. Council Bluffs, 57-560. 
not render it liable to an action by a property A contract between the water-works corn-
owner for damages for the destruction of his pany and the city by which the former is re-
property by reason of such failure, there quired to filter the water supplied to the city 
being no privity of contract between the may be enforced in an action by the city by 
property owner and the company: Davis v. proper decree, and if necessary the capital 
Clinton Water-works Co., 54-59. stock not fully paid may be assessed for a sum 

The fact that a city is authorized to pro- sufficient to comply with the order: Burliny-
vide for a water supply will not render it li- ton v. Burlington Water-works, 86-266. 
able for failure to make adequate provision The fact that a company has authority 
for the extinguishment of fires, nor would from the city council to erect and operate 
the fact that it had a contract with the water- water-works does not relieve it from liability 
works company to protect it against all ac- for nuisance óonsisting in smoke or soot 
tions which might be brought against it for emitted from its chimneys to the annoyance 
malfeasance or neglect on the part of the of neighboring residents. Churchill v. Bur-
company render it liable: Vanhorn v. Des lington Water Co., 62 N. W., 646; Foote v. 
Moines, 63-447. Burlington Water Co., 62 N. W.. 648. 

A city has no authority to insert in a con- Further as to water-works, see next chap-
tract between it and a water-works company ter. 
a stipulation that the company shall be liable Electric lights: The general power given 
to property owners for damages due to a fail- by g 464 of Code of '73 (see \ 757) to provide 
ure of the supply of water, causing a loss to for the lighting of streets, etc., held to in-
property by fire: Becker v. Keokuk. Water- elude also the power, without regard to this 
works, 79-419. section to contract for the lighting of the 
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streets and to grant the use of the streets The great weight of authority seems to 
for the construction and operation of gas sustain the position that the furnishing of 
and electric light plants: Levis v. Newton, 75 lights to the citizens generally is a sufficient 
Fed., 884. public use to support a grant of the right to 

Although an ordinance granting the use the streets for the operation of the plant 
privilege to an electric light company to use furnishing such light: Ibid. 
the streets of the city provides that such priv- As to electric light plants, see Thompson-, 
ilege shall be permanent and perpetual the Houston Electric Light Co. v. Newton. 42 Fed., 
invalid provision as to the extent of time will 723. 
not render the other provisions void: Ibid. 

S E C . 721. Quest ion submitted. The council may order any of the 
questions provided for in the preceding section submitted to a vote at a 

- f ~ O l , general election, or at one specially called for that purpose; or the mayor 
shal l submit said question to such vote upon the petition of twenty-five 
property owners of each ward in the city, or of fifty property owners of 
any incorporated town. Notice of such election shal l be given in two 
newspapers published in said city or town, if there are two, if not, then in 
one, once each week for at least four consecutive weeks. The par ty ask
ing for a renewal or extension of such franchise shal l pay the cost incurred 
in holding such election. [22 G. A., ch. 11, § 4.]! 

It is not necessary that the vote of the By a " majority of the voters of a city or 
electors precede the passage of an ordinance town" is meant the majority of the voters 
for the establishment of water-works. While casting their votes at the election: Ibid. 
it is the approving vote that authorizes their Where a contract for electric lighting 
erection, yet the council may provide before- was void because the question of establish-
hand as to the conditions on which the vote ing the electric light plant had not been sub- .^ 
is asked. Taylor v. McFudden, 84-262. mitted to vote, held, that the city could not t ^ 

Under the statutory provisions as to recover damages of the company for failure 
waterworks, the council may submit the to comply with its contract to furnish elec-
proposition for the sinking of an artesian trie lights: Keókuk v. Ft. Wayne Electric 
well and for voting a tax for.that purpose: Co.. 90-67. 
Ibid. 

S E C . 7 2 2 . Condemning land. They shall have power to condemn and 
appropriate so much private property as shall be necessary for the con
struction and operation of said works or plants, as provided for the con
demnation of land for city purposes; to issue bonds for the payment of the 
cost of establishing the same, including the cost of land condemned on 
which to locate them, and to confer by ordinance the power to appropriate 
and condemn private property for such purpose upon any individual or 
corporation authorized to construct and operate such works or plants. 
[23 G. A., ch. 13, § 1; 22 G. A., ch. 10. § 1; 22 G. A., ch. 11, §§ 2, 3; C.73, 
§ 474.] 

Under particular facts, held, that a rail- als for construction and fuel for operating 
way track of nearly two miles in length to the works was not a purpose for which land 
connect the water-works with the railway in might be condemned under this section: 
order to facilitate transportation of materi- Crestón Water-works Co. v. McGralh, 89-502. 

S E C . 723 . Protect ion. For the purpose of maintaining and protecting 
such works or plants from injury, and protecting the water of such water 
works from pollution, the jurisdiction of such city or town shall extend 
over the terr i tory occupied by such works, and all reservoirs, mains, filters, 
streams, trenches, pipes,, drains, poles, wires, burners, machinery, apparatus 
and other requisites of said works or plants used in or necessary for the 
construction, maintenance and operation of the same, and over the stream 
or source from which the water is taken for five miles above the point from 
which it is taken. [22 G. A., ch. 11, § 2; C. 73 , § 472.] 

S E C . 724 . Eates—taxes . They shall have power, when operating 
such works or plants, to assess from time to time, in such manner as they 
shal l deem equitable, upon each tenement or other place supplied with 
water, gas, l ight or power, reasonable rents or ra tes fixed by ordinance, and 
to levy a tax, as hereafter provided, to pay or aid in paying the expenses 
of .running, operating and repairing such works or plants owned and oper-
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ated by such city or town, and the interest on any bonds issued to pay all 
or any part of the cost of their construction. [22 G. A., ch. 11, § 2; C. 73, 
§ 475.] 

SEC. 725. Regulation of rates and service. They shall have power 
to require every individual or private corporation operating such works or 
plant, subject to reasonable rules and regulations, to furnish any person 
applying therefor, along the line of its pipes, mains, wires¡ or other con
duits, with gas, water, light or power, and to supply said city or town with 
water for fire protection, and with gas, water, light or power for other 
necessary public purposes, and to regulate and fix the rent or rate for water, 
gas, light or power; to regulate and fix the rents or rates of water, gas and 
electric light or power; to regulate and fix the charges for water meters, 
gas meters, electric light or power meters, or other device or means neces
sary for determining the consumption of water, gas, electric light or power, 
and these powers shall not be abridged by ordinance, resolution or contract. 
[22 G. A., ch. 11, § 2; 22 G. A , ch. 16, § 1; C. 73, §§ 473, 475.] 

The exclusive right having been granted public would probably be invalid as in excess 
to a water company to furnish water within of the powers of the city: Ibid. 
the state for forty years with the stipulation An ordinance giving an exclusive privi-
that after the expiration of a certain period lege to furnish water for a fixed period with 
the rate for supplying private consumers conditions as to rates is binding on the com-
inight be adjusted by arbitration, held, that pany with reference to territory afterward 
the provision as to adjustment by arbitration annexed to the city: Ibid. 
was void and that the council might by ordi- A contract authorizing a company to cc\-
nance fix the rate, which rate however must lect specified rates or reasonable rates thafc 
be reasonable: Des Moines v. Des Moines Water may be established by the grantee and ap-
Works Co., 64 N. W., 269. proved by council, held not to preclude regu-

An ordinance giving a company the ex- lation of rates by the council and therefore 
elusive privilege for forty years of furnish- not invalid: Crestón Waterworks Co. v. Crestón. 
ing water to a city at a fixed rate without 70 N. W., 729. 
power of adjustment in the interests of the 

SEC. 726. Bonds. Bonds issued under the provisions of this chapter 
shall mature in not more than twenty years, be in sums of not less than 
one hundred nor more than one thousand dollars each, and bear interest at 
a rate not exceeding six per cent, per annum, payable annually or semi
annually. 

SEC. 727. Public library. Cities and towns shall have power to pro
vide for the formation and maintenance of a free public library, open to the 
use of all the inhabitants, under proper regulations, and may purchase 
land and erect buildings, or hire buildings or rooms, suitable for that pur
pose, and provide for the compensation of the necessary employes; may 
receive, hold or dispose of any and all gifts, donations, devises and bequests 
that may be made to them for the purpose of establishing, increasing or 
improving any such library; and the council may apply the profits, pro
ceeds, interest and rents accruing therefrom in such manner as will best 
promote the prosperity and utility of such library; but no money can be 
appropriated for such purpose until the electors of such city or town shall, 
a t a general or special election, have voted for the establishment of such 
library. [C. 73, § 461.] 

SEC. 728. l ibrary trustees. In any city or town in which a free 
library has been established, there shall be a board of library trustees, 
consisting of nine members, to be appointed by the mayor, by and with the 
approval of the council. Of said trustees first appointed, one-third shall 
hold office for two, one-third for four, and one-third for six, years, from the 
first day of July following their appointment; and, at their first meeting, 
shall cast lots for the respective terms, reporting the result of such lot to 
the council. Biennially thereafter, before the first day of July, the mayor 
shall appoint, by and with the approval of the council, three trustees to 
succeed the trustees retiring on the following first day of July, each of 
-whom shall hold office for six years from such first day of July, and until 
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his successor is appointed and qualified. Vacancies occurring in the board 
shal l be filled by appointment by the mayor, such appointees to fill out t he 
unexpired term for which the appointment is made. Bona fide citizens and 
residents of the city or town, male or female, over the age of twenty-one 
years, are alone eligible to membership. The removal of any trustee per
manently from the city shal l render his office as a t rustee vacant. Members 
of said board shall receive no compensation for their services. [25 G. A., 
ch. 41, § 1.] • 

S E C . 729 . P o w e r s . Said board of l ibrary trustees shal l have and 
exercise the following powers: To meet and organize by the election of one 
of their number as president of the board, and by the election of a secretary 
and such other officers as the board may deem necessary; to have charge, 
control and supervision of the public l ibrary, its appurtenances and fix
tures, and rooms containing the same, directing and controlling all the 
affairs of such library; to employ a librarian, such assistants and employes 
as may be necessary for the proper management of said library, and fix 
their compensation; but, prior to such employment, the compensation of 
such librarian, assistants and employes shall be fixed for the term of employ
ment by a majority of the members of said board voting in favor thereof; 
to remove such librarian, assistants or employes by a vote of two-thirds 
of such board for misdemeanor, incompetency or inattention to the duties 
of such employment; to select and make purchases of books, pamphlets, 
magazines, periodicals, papers, maps, journals, furniture, fixtures, station
ery and supplies for such l ibrary; to make and adopt, amend, modify or 
repeal by-laws, rules and regulations, not inconsistent with law, for t he 
care, use, government and management of such l ibrary and the business of 
said board, fixing and enforcing penalties for the violation thereof; and to 
have exclusive control of the expenditures of all taxes levied for l ibrary 
purposes as provided by law, and of all other moneys belonging to the 
l ibrary fund. Said board shall keep a record of its proceedings. [26 G. A., 
ch. 50, § 1; 25 G. A., ch. 41, § 2.] 

S E C . 730 . Library fund. All moneys received and set apart for the 
maintenance of such l ibrary shall be deposited in the t reasury of such city 

\ or town to the credit of the l ibrary fund, and shall be kept by the t reasurer 
separate and apar t from all other moneys, and paid out upon the orders of 
the board of trustees, signed by its president and secretary. [25 G. A., ch. 
41, § 3.] 

S E C . 731. Report . Said board of trustees shal l each year make to t he 
council a report for the year ending December thirty-first, a statement of 
the condition of the library, the number of books added thereto, the number 
circulated, the number not returned or lost, the amount of fines collected, 
and the amount of money expended in the maintenance thereof during such 
year, together with such further information as it may deem important. 
[Same, § 5.] 

S E C . 733 . l i b r a r y tax . The board of t rustees shall, before the first 
day of August in each year, determine and fix the amount or rate, notexceed-

, ing one mill on the dollar in cities of the first class having a population of 
twenty-five thousand or over, and not exceeding two mills on the dollar in 
cities of the second class and in towns, of the taxable valuation of such city 
or town, to be levied, collected and appropriated for the ensuing year for 
the maintenance of such library; and in cities of the first class, having a 
population of twenty-five thousand or over, also the amount or rate, not 
exceeding three mills on the dollar of the taxable valuation of such city, to 
be levied, collected and appropriated for the purchase of real estate and 
the erection of a building or buildings thereon for a public library, or for-
the payment of interest on any indebtedness incurred for that purpose, and 
for the creation of a sinking fund for the extinguishment of such indebt
edness; and shall cause the same to be certified to the city council, which 
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shal l levy the tax for each of said purposes so determined and fixed, and 
certify the per cent, thereof to the county auditor, with the other taxes for 
said year. [26 G. A., ch. 50, § 2; 25 G. A., ch. 41, § 4.] 

S E C . 733 . Infirmary—out-door relief. Cities of the first class shal l 
have the power to establish and maintain, either within or without the 
limits of the city, an infirmary for the accommodation of the poor of the 
city, and to provide for the distribution of outdoor relief. [C. 73 , § 538; 
R-, § 1111.] 

S E C . 734 . H o u s e of refuge—-workhouse. Cities shall have power to 
establish and maintain, either within their limits or within the county in 
which they are situated, a house of refuge, or a house of correction and a 
workhouse, or either of them, and place the same under the management 
and control of such doctors, superintendents and other officers as the coun
cil may by ordinance provide. Persons sentenced for violation of any 
ordinance, if children under sixteen years of age, may be committed to the 
city house of refuge, if there be one; if over sixteen years of age, to the 
house of correction and workhouse. [C. '73, § 539; R., § 1112.] 

S E C . 735 . Jai l—station-house. Cities and towns shall have power to 
erect, establish and maintain a city jail, which shall be in the keeping of 
the marshal, under such rules and regulations as the council shall provide. 
Any city or town shall have the r ight to use the jail of the county for the 
confinement of such persons as may be liable to imprisonment under t h e 
ordinances of such city or town, but it shall be liable to the county for the 
cost of keeping such prisoners. Cities of the first class shal l have power 
to erect, lease, establish and maintain station-houses for the detention of 
persons arrested, which shall be under the control of the marshal . [19 G. 
A., ch. 154, § 1; C. 73 , §§ 485, 542; R., § 1116.] 

S E C . 736 . Contracts for public -works — protect ion of subcon
tractors. Cities and towns shall have power to provide by ordinance, or 
by provisions in contracts for any work of public improvement, that the 
contractor shall , before receiving certificates or payment therefor, furnish 
the council, or board of public works, as the case may be, vouchers showing 
that all subcontractors and workmen who have furnished materials for or 
performed labor upon such improvement have been fully paid for such 
materials or labor. 

S E C . 737 . Plumbing—inspector . They shall have power by ordinance 
to prescribe rules and regulations for all plumbing connecting any building 
with sewers, and may prescribe the kind and size of materials to be used in 
such plumbing, and the manner in which the same shal l be done; and to 
appoint an inspector thereof, and define his duties and powers; and to pre
scribe penalties for the violation of such ordinance. Nothing herein shall 
be construed as authorizing the annulment of any rules or regulat ions 
relating to such plumbing made by the local or state board of health, but 
such ordinance shall conform to and enforce the same. [26 G. A., ch. 14.] 

S E C . 738 . S e w e r s i n t o w n s and smal l er c i t ies . Cities having less 
than five thousand population, and incorporated towns, shall have power 
to construct sewers or tile drains along streets and al leys therein, and to 
levy special taxes for the same against abutt ing proper ty and the owners 
thereof, whenever the resident owners of a majority of the linear front feet 
of the property subject to such assessment petition therefor. If the assess
ment is made against property on one side of the street or alley only, the 
sewer or drain shall be built on that side, and such proper ty shal l be 
entitled to the benefits thereof, but if made against property on both sides 
of the street or alley the same shall be so built and located as to be of the 
greatest benefit to all the property assessed therefor. [26 G. A., ch. 7, §§ 
1,2.] 

S E C . 739 . Regula t ions as to construct ion and use . All owners of 
property assessed for such sewers or drains shall have the free use thereof, 
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under reasonable rules and regulations adopted by the city or town. Such 
city or town shall have power to regulate by ordinance the size, kind and 
manner of construction of any such sewer or drain, and to provide the 
terms and conditions under which the proper ty not taxed therefor may 
have the benefit of the same. The method of assessment, levy, collection 
and payment of such special taxes shall be the same as in cities of over 
five thousand population, except that such tax shall not exceed one dollar 
per linear foot. The cost of constructing sewers and drains in excess of 
one dollar per linear foot, and across intersecting streets and alleys, shall 
be paid from the general fund. [Same, §§ 3-6.] 

S E C . 740 . T a k i n g property b y gift or bequest . Counties, cities, 
towns and other municipalities are authorized to take and hold property, 
rea l and personal, derived by gifts and bequests; and when made for the 
establishing of institutions of learning or benevolence, and there is no pro
vision made in the gift or bequest for the execution of the trust, the court 
having charge of the probate proceedings in the county shall appoint three 
trustees, residents of said county, who shall have charge and control the 
same, and who shall continue to act until removed by the court. And they 
shal l give bond as required in case of executors, to be approved in the 
same manner as in case of executors ' bonds, and said trustees shall be sub
ject to the orders of said court. [26 G. A., ch. 20.] 

A devise to a city may be valid although the scope of its authority: Phillips ». Mar
the purpose is one for which it is not author- row, 61 N. W., 434. 
ized to levy taxes, if it is a purpose within 

S E C . 741. U s e of barbed wire . Cities and towns may, by ordinance, 
prohibit the use of barbed wire to inclose in whole or in par t any lot or 
lots within the incorporate limits thereof, and to provide for the removal 
of such wire. T26 G. A., ch. 17.] 

CHAPTER 5. 

OF THE PURCHASE AND CONSTRUCTION OF WATER WORKS. 

S E C T I O N 7 4 2 . Tax— s ink ing fond. Cities of the first class shall have 
power to levy, in addition to the regular water tax authorized by law, 
a tax of two mills upon the dollar upon all the property within the corpor
ate limits of said cities, excepting lots greater than ten acres in area, used 
for horticultural or agricultural purposes, for the purpose of creating a 
sinking fund, to be used as provided in this chapter for the purchase or 
erection of water works in such cities. The proceeds of such two-mill levy 
shall be deposited in one or more solvent banks or t rus t companies of the 
city making such levy, a t a ra te of interest not less than four per cent, per 
annum, compounded semiannually, and payable, principal and interest, on 
demand, after sixty days ' notice in writing. The city t reasurer depositing 
the proceeds of such t ax shal l exact from the bank or t rus t company wherein 
such money is deposited a satisfactory bond, payable to the city, to be 
approved by the t reasurer and mayor of such city, and to be filed in the 
office of the city treasurer. [26 G. A., ch. 1, § 1.] 

S E C . 7 4 3 . D i v e r s i o n of fund. Any member of the city council, or 
any officer of any city levying and collecting taxes under the provisions of 
this chapter, who shal l in any manner part icipate in or advise the diver
sion of any pa r t of said tax to any other purpose than tha t provided for in 
this chapter, shal l be deemed guilty of the crime of embezzlement, and 
shall be punished accordingly. [Same, § 2.] 
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SEC. 744. Purchase or erection. Cities of the first class are hereby 
authorized to purchase or erect water works, under the provisions of this 
chapter, for the purpose of supplying said cities and the inhabitants thereof 
with water, and are authorized to continue the levy of the two-mill tax 
herein provided for until the purchase price, principal and interest, or the 
cost incurred in the erection of said works, is fully paid and discharged. 
[Same, § 3.] 

SEC. 745. Contracts—bonds. Cities levying such sinking fund tax 
are hereby authorized to contract for the purchase or erection of water 
works, and, upon the approval and adoption of such contract as hereinafter 
provided, to apply such sinking fund upon the cost thereof, and are author
ized to pledge the proceeds of the continuing two-mill levy provided for in 
this chapter, and the regular water levy, and the net revenues derived from 
the operation of the water works, and shall have the right to mortgage or 
bond such works, to secure the payment of the purchase price or the cost 
of constructing such water works; but no part of the general fund of such 
city shall be applied upon such contracts, bonds or mortgage. In the payment 
thereof, the city and holders of said contracts, bonds or mortgages shall be 
restricted to the proceeds of the said taxes and the net revenues of the said 
water works, as hereinbefore provided; and such contract or bonds shall 
not bear a higher rate of interest than five per cent, per annum, payable 
semiannually. [Same, § 4.] 

SEC. 746. Question submitted. Said contract shall not be binding 
upon said city until the same shall have been approved by the city council 
at a regular meeting, or a special meeting called for such purpose, and 
shall have been adopted by a majority of the electors of said city voting at 
a special election, which shall have been duly called after thirty days' 
notice by said city. The proposition to be submitted at said election, and 
the form of ballot, shall be: "Shall the contract approved by the city 
council in relation to the water works be adopted?" The proposition shall 
be printed and placed on the ballots, and the voter shall designate his 
choice, and the election shall be conducted, in the manner provided in the 
chapter on elections. [Same, § 5.] 

SEC. 747. Trustees. The water works purchased or erected by such 
city shall be managed and operated by a board of water works trustees, 
which shall be composed of three electors, appointed for the term of six 
years by the district court of the county wherein such city is located. 
Upon the approval of the contract for the purchase or erection of water 
works by such city, the mayor of the city shall apply, within ten days 
thereafter, to the said district court for the appointment of such board of 
water works trustees, the first appointees thereto to hold office for the fol
lowing terms, namely: One for two years, one for four years and one for 
six years. All vacancies occurring on such board, occasioned by expira
tion of term, by death, resignation or removal, shall be filled by appoint
ment of the district court, upon application made by the mayor of such city. 
The appointment of such board shall be approved by a majority of the 
judges presiding over such district court. The compensation of the mem
bers of such board of trustees shall be fixed, upon the application of such 
board, by said district court, in such amounts as the court may deem 
reasonable and proper, and shall not be changed more frequently than 
once in two years. The district court shall require such trustees to exe
cute to said city good and sufficient bonds, to be approved by said court, 
and, when executed and approved, to be filed and kept with the city treas
urer. All such trustees shall be subject to removal by the district court 
for malfeasance in office. [Same, §§ 6, 7, 12.] 

SEC. 748. Powers. The said board of trustees shall have the power 
to carry into execution the contract for the purchase or erection of such 
water works, and to employ a superintendent and such other employes as 
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may be necessary and proper for the operation of such works, for the col
lection of water rentals , and for the conduct of the business incident to the 
operation thereof. The said board of trustees shal l require of the superin
tendent, and of the other employes as they may deem proper, good and 
sufficient bonds, the amount thereof to be fixed and approved by said board, 
for the faithful performance of their duty, such bonds to run in the name 
t>f the city and to be filed with the city t reasurer and kep t in his office. 
[Same, §§ 8, 9.] 

S E C . 7 4 9 . F i x i n g rates . The said board of water works trustees shall 
from time to time fix the water renta ls or ra tes to be charged for the 
furnishing of water, and such rates shall be sufficient, together with the 
proceeds of the five-mill water levy and the sinking fund levy of two mills, 
for t he maintenance and operation of such works, the proper and necessary 
extension thereof, for all repairs, and for t he payment of the purchase 
money or cost, principal and interest, incurred in the purchase or erection 
of such works, as the same falls due, according to the tenor of the mortgage 
and bonds given to secure the payment of such purchase price or cost. The 
said board of water works trustees shal l make out and file in the office of 
the city clerk quarter ly statements, giving full and complete reports of the 
receipts and disbursements handled and disbursed by them in the 
administration of their t rust ; such reports to be filed on the second Monday 
of January, April, Ju ly and October for the quarters preceding the first 
days of said months. Such reports shall be audited by the board of public 
works of such city. In the event, however, tha t said city may not have a 
boa,rd of public works, such reports shall be audited by the city council. 
[Same, §§ 10, 11.] 

S E C . 750 . Addit ional . The powers conferred by this chapter are in 
addition to the powers elsewhere granted in this code in respect to water 
works. 

C H A P T E R 6. 

OP STREETS AND PUBLIC GROUNDS. 

S E C T I O N 751. Establ i shment— improvement . Cities and towns shall 
have power to establish, lay off, open, widen, straighten, narrow, vacate, 
extend, improve and repair streets, highways, avenues, alleys, public 
grounds, wharfs, landings and market places within their limits; but no 
street, avenue, highway, or alley which shall hereafter be dedicated to pub
lic use by the proprietor of the ground in any municipal corporation shall 
be deemed a public street, avenue, highway, or alley, or be under the use 
or control of such municipality, unless the dedication shal l be accepted and 
confirmed by an ordinance or resolution specially passed for such purpose. 
The expenses of such repairs and improvements may be paid from the 
genera ' fund, or from the highway or poll taxes of such cities or towns, or 
par t ly from each of such funds. |20 G. A., ch. 20, § 1; 18 G. A., ch. 96, § 1; 
15 G.* A., ch 6; 15 G. A., ch. 51, § 5; C.'73, §§ 464-5, 527; R., §§ 1064, 1095.] 

"Use of streets and public grounds; A city may establish wharves and pro-
"Wnarfage: The streets of a city are fairly vide that fees be paid for the use thereof, and 
subject to use for many purposes to which a in the exercise of this police power may des-
i-ighway in the country would not be, and a ignate the place where the boats shall re-
street adjoining a navigable river may prop- ceive and discharge freight and passengers: 
erly be used for the purpose of a wharf: Ibid.; Muscatine v. Keokuk N. L. Packet Co., 
Kaiglit v. Keokuk, 4-199. 45-185. 

A paved street, terminating at the water's Such regulations are not in conflict with 
edge, at which boats can moor for loading the provisions of the constiutution of the 

f nd unloading, may constitute a wharf: Kco- United States with reference to commerce: 

uk v. Keokuk JSr. L. Packet Co., 45-196. Ibid. 
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An ordinance providing a charge for the 
landing of boats at places within the city lim
its where there are no wharves may be sus
tained in order to prevent boats from dis
charging and receiving freight where no 
wharves have been constructed, to the in
convenience of shippers and consignees: 
Keokuk v. Keokuk N. L. Packet Co., 45-196, 

Such provisions'ïnây b'Cmade "applicable 
to the landing of boats within the city limits, 
even upon the the premises of the owner: 
Dubuque v. Stout, 32-47; Dubuque v. Stout, 
32-80. 

But the right to collect wharfage must 
follow and not precede the establishment of 
•wharves: Dubuque v. Stout, 32-47; Muscatine 
v. Hersliey, 18-39. 

Where the ordinance fixes the fees to be 
paid by boats using the city wharves, such 
fees can be recovered unless it is shown that 
the charges are beyond the limit of just com
pensation: Keokuk v. Keokuk N~. L. Packet 
Co., 45-196. 

But the person using the public wharves 
does not become liable to compensation 
therefor unless the rates of compensation 
have been fixed: Muscatine v. Keokuk N. L. 
Packet Co., 45-185. 

The erection of a wharf must be presumed 
to have been made for the use and benefit of 
the public, like the paving of a street or 
other public improvement, unless the con
trary is shown: 1 bid. 

Where the city has permitted the erec
tion and use for years of a private wharf, it 
cannot without compensation to the owner 
appropriate the benefits of such wharf by de
manding wharfage from boats landing 
thereat: Ghrant v. Davenport, 18-179. 

A riparian proprietor outside of the cor
poration limits may erect a wharf on the 
shore of a navigable stream, conforming to 
state regulations, if any, and without ob
struction to navigation. But within the cor
poration limits the city has the paramount 
r ight in this respect, and may regulate, but 
not destroy, a private wharf: Ibid. 

Location of streets: The action of a city 
council, in determining whether the location 
of a street is demanded by the public inter
est, cannot be questioned by judicial pro
ceedings: Clierokee v. Sioux City & I. F. Town 
Lot, etc., Co., 52-279. 

Diversion of travel from other streets 
cannot be taken into consideration in esti
mating the damage to property from the 
opening of a street: Ibid. 

The fact that a city has power to open and 
vacate streets will not render it liable for 
failure to keep a street open and in repair, 
whereby travel is diverted from a ferry out
side of the city limits: Prosser v. Ottumwa, 
42-509. 

The power of the state to establish high
ways within the limits of cities or incorporat
ed towns is not vested in the board of super
visors: Oallaher v. Head, 72-173. 

After the passage of an ordinance by a 
town council establishing a street or avenue 
it will be presumed that it was established 
for public use as such, but the presumption 
may be overcome by proofs sufficient to show 

the facts otherwise; and where the real pur
pose was to furnish a right of way for a rail
road, held, that it would not be considered 
an appropriation for "public purposes" with
in the meaning of the law as to the author
ity of the council in such cases: Strahan v. 
Malvern, 77-454. 

Where a tract of land was laid out into 
lots with streets and a public square, but 
never opened to the public, and was sub
jected to taxation according to government 
subdivisions without regard to the dedica
tion to public use, held, that the city was 
estopped from setting up any claim, under 
such dedication, to the streets and the square 
after adverse possession thereof for the 
statutory period: Smith v. Osage, 80-84. 

In an action to recover for land sold to 
defendant town for the location of an ave
nue, where defendant claimed that the pur
chase of the land was the result of a fraud
ulent conspiracy between plaintiff and the 
council of the defendant town to indirectly 
secure a right of way for a railroad under a 
pretense of establishing an avenue, held, that 
the fact that the railroad company was en
deavoring to obtain the right of way at the 
time was proper for consideration, and the 
record of condemnation proceedings, al
though the awards had not been paid, were 
competent to show that fact: Strahan v. Mal
vern, 77-454. 

The action of the council in condemning 
property for a street can be tested by cer
tiorari and therefore an injunction will not 
lie to restrain the opening of the street thus 
located: Rockwell v. Bowers, 88-88. 

It is within the discretion of the city 
council to determine when or at what places 
street crossings shall be constructed and 
that discretion cannot be controlled as to 
the direction or location of a crossing by 
a property owner: Brown v. Barsto-w, 87-344. 

It is competent for a city to extend a 
street through the depot grounds of a rail
road company, under proceedings for con
demnation: Chicago, M. & St. P. M. Co. v. 
Starkweather, 66 N. W., 87. 

Change: Where the street had been im
proved and planted with trees in accordance 
with lines recognized by the city authorities, 
held, that its officers might be restrained 
from making a change in the line of such 
street which would result in the destruction 
of such trees and other improvements: De-
lashmutt v. Oskaloosa, 62 N. W., 16. 

Vacation: The city council has authority 
to vacate streets and alleys, and may exer
cise such power simply by the enactment of 
an ordinance calculated to effect that object: 
Dempsey v. Burlington, 66-687. 

The city council has the power to divert 
the ground covered by an alley which i? 
vacated from a public to a private use by 
granting it to a private individual: Ibid. 

Upon the vacation of a street by the city 
the title does not revert to the grantor: Day 
v. Schrceder, 46-546; Pettingill v. Devin, 35-
344, 355. 

The city council may vacate an alley for 
the purpose of allowing it to be devoted to a 
private use, if the power is in other r é s p e d 
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rightfully exercised, and no private rights 
are injuriously affected: Marshalltown v. 
Forney, 61-578. 

Where the power to vacate streets is 
wisely and discreetly used, its exercise will 
not be restrained at the suit of a private in
dividual claiming to be injured: Gray v. 
Iowa Land Co., 26-387. 

It seems that the general assembly may 
authorize a city to vacate streets, although 
under its charter as existing at the time of 
dedication of the streets no such power ex
isted. It is doubtful, at least, if a property 
owner can have such vested interest in 
streets as to prevent such vacation: Stuben-
raach v. Neyenesch, 54-567. 

Action of the city council in vacating 
streets cannot be interfered with by pro
ceedings in equity. Certiorari is the proper 
remedy: Ibid; Rockwell v. Bowers, 88-88. 

The burden is upon the plaintiff seeking 
to enjoin the vacation of a street to prove 
that he had rights at the time the street 
was vacated which were abridged by such 
vacation: Sawyer v. Meyer, 45-152. 

A city having authority to vacate streets 
cannot be made to respond in damages for' 
injuries resulting therefrom to an adjoining 
property owner: Barr v. Oskaloosa, 45-275. 

The vacation of a street is not such tak
ing of private property as to entitle a prop
erty owner to compensation for any loss 
resulting therefrom: Ibid. 

The power to vacate streets being vested 
in the city, it can be exercised only by the 
council or trustees; parol evidence of aban
donment is not competent: Lalhrop v. Central 
Iowa R. Co., 69-105. 

The power to narrow or widen or vacate 
a street is practically unlimited when it is 
exercised for the public good, but it cannot 
be arbitrarily exercised and is subject to 
equitable control. However, an abutting lot 
owner-cannot upon slight grounds prevent 
the accomplishment of that which is a ma
terial benefit to the public, and the decision 
of the city council will ordinarily be conclu
sive as to the question whether the vacation 
of a street is for the public good. In a par
ticular case, held, that the damage to abut
ting property owners was not such as to 
justify overruling the action of the city 
council: Williams v. Carey, 73-194. 

The proper steps having been taken for 
vacation of streets by owners of property in 
a plat (as contemplated by I 918) such vaca
tion becomes effective as against the city, 
subject only to the judicial determination as 
to whether the rights of private persons are 

affected. The city council cannot by subse
quently directing such street to be opened, 
affect the validity of such vacation: Conner 
v. Iowa City, 66-419. 

The fact that the vacation of a portion of 
a plat will close streets therein, and thus 
abridge the number of ways of access to the 
property of the proprietor of another por
tion of the plat, will not be ground for object
ing to such vacation, if one or more ways ars 
left, reasonably convenient, so that no sub
stantial right is abridged: Lorenzen v. Pres
ton, 53-580. 

Diversion: As to diversion of streets or 
public grounds another use, see notes to \ 
880. 

Abandonment of streets: A city cannot 
authorize streets dedicated to public use to 
be closed. This can only be done lawfully 
after they are vacated in the manner pre
scribed by law. The fact that, after dedica
tion is made, the public does not use the 
streets, does not of itself authorize the party 
making the dedication to resume possession 
of the land: Prince v. McCoy, 40-533. 

If streets are in such condition that they 
are incapable of use, an injunction cannot 
be maintained by one who has no other right 
than as one of the general public to prevent 
them from being temporarily inclosed for 
private purposes: Ibid. 

Where plaintiff had held possession of 
property for thirty years under claim of 
right, and the city had made no attempt or 
claim to occupy the same as a street, held, 
that any right of the city to use the property 
for a street must be regarded as abandoned: 
Simplot v. Dubuque, 49-630. 

The severance of a portion of the terri
tory of a city, it would seem, would operate 
as an extinguishment of the rights of the 
corporation in the streets and alleys: Jfc-
Kean v. Mi. Vernon, 51-306. 

The city council may authorize the lay
ing of a railway track along an alley in ac
cordance with statutory authority, although 
the effect thereof may be close the alley for 
other purposes: Heath v. Pes Moines & St. L. 
R. Co., 61-11. 

As to title to streets, dedication, aban
donment, etc., see notes to § 917; also notes 
to I 1410. 

Improvements: A special assessment for 
street improvements is not a tax "for any 
city purpose" although it is levied under the 
general power to levy taxes: Farwell v. Des 
Moines Brick Mfg. Co., 66 N. W., 176. 

In general as to street improvements, see 
chapter 7. 

SEC. 752. Width of street. They shall have power to provide that 
the width of all streets, highways, avenues and alleys of all additions to 
any city or town shall conform to the width of the existing streets, high
ways, avenues and alleys of such cities and towns. [22 G. A., ch. 16, § 1. j 

SEC. 763. Supervision—repair. They shall have the care, super
vision and control of all public highways, streets, avenues, alleys, public 
squares and commons within the city, and shall cause the same to be kept 
open and in repair and free from nuisances. [C. 73, § 527; E., § 1095.] 

Road taxes in city limits: Property 
within city limits is not subject to taxation 
by township trustees for highway purposes: 

Marks v. Woodbury County, 47^52; Hawley v. 
Hoops, 12-506. 

Township trustees cannot include an in 
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corporated town in a road district (see \ 753), 
and a road supervisor has no authority over 
its streets. For an accident resulting from 
acts of such supervisor in repairing such 
streets the town is liable: Clark v. Epworth, 
56-462. 

As to highway poll tax in cities and towns, 
see § 891. 

Liability for failure to repair: Being 
clothed with the power to establish and keep 
in repair its streets, the exercise of such 
power is not discretionary, and a city is lia
ble to an action for damages resulting from 
an injury caused by a failure in that respect, 
as, for instance, by reason of an obstruction 
from snow and ice: Collins v. Council Bluffs, 
32-324; or by reason of an obstruction upon 
the sidewalk placed there by the adjoining 
owner: Bowell v. Williams, 29-210. 

Further as to sidewalks, see below in this 
note. 

Where the city makes improvements and 
property owners build, etc., with reference 
thereto, the city is liable for neglect to keep 
such improvements in repair, although they 
would not be liable originally for not mak
ing the improvements. So held in case of 
damages from the obstruction of a sewer: 
Powers v. Council Bluffs, 50-197. 

A city is liable for injuries received by 
reason of a hole in its street of which the 
street commissioner has been notified prior 
to the injury: Case v. Waverly, 36-545. 

The fact that the municipal corporation 
has no funds with which to make repairs, 
and that it is indebted beyond the constitu
tional limit, is no defense in an action against 
such city for damages received from defects 
in its sidewalks: Sice v. Des Moines, 40-638. 

The question being whether the street 
commissioner had authority to make certain 
repairs, and use therein material for which 
the city should become liable, lield, that 
there was an issue as to whether or not the 
city had authorized the repair in which the 
material was used, and it was for the jury to 
say whether the resolutions in regard to 
repairs related to those in question, or to 
those previously made: Kemper v. Burling
ton, 81-354. 

In an action by the owner of rock which 
had rolled and fallen from his quarry upon 
the streets of a city, and which had been 
used by the city in making repairs on the 
streets, for the value of such material, held, 
that if the material was used upon the 
streets, not merely by way of abatement of 
the obstruction, but also for the betterment 
of the road, the city would be liable for the 
value of the material, less the cost of re
moval: Ibid. 

In such case, held, that the jury were 
properly charged that the city had the right 
to the whole width of its streets, and was 
chargeable with the duty of keeping the 
same in good repair and reasonable condi
tion, and had the right to remove any rock 
or material found upon any part of its streets 
and put there without its authority: Ibid. 

Also held, that plaintiff was not entitled 
to recover anything for rock or material 
which could be shown to have been aban
doned by him: Ibid. 

The city is not liable for accidents not to 
be anticipated in the ordinary use of a 
bridge: McClain v. Garden Grove, 83-235. 

As to damages from grading, defective 
drainage, surface water, etc., see notes to I 
782. 

Failure to make improvements: A city 
cannot obligate itself by contract to make an 
improvement which it has a right to make, 
nor render itself liable in damages for fail
ure to make it, except in so far as it is nec
essary to make contracts and incur liabilities 
in the prosecution of the work: Stewart v. 
Council Bluffs, 50-668; S. C, 58-642. 

Negligence in making improvements: 
Where a municipal corporation has author
ity to make improvements in streets it is li
able for damages occasioned by the improper 
and negligent manner in which such power 
is executed; Wallace v. Muscatine, 4 G. Gr., 
373. 

Where the city in making an improve
ment in front of the property of an abutting 
owner, does so in a negligent and unskillful 
manner, he may recover damages for injury 
occasioned thereby, but cannot treat the con
struction as a nuisance and proceed to abate 
it by his own acts: McGregor v. Boyle, 34-268. 

Where a city makes improvements creat
ing a necessity for a culvert, it would be 
guilty of negligence in failing to provide 
such culvert, and in doing so it must exercise 
reasonable care, judgment and skill in its 
construction: Van Pelt v. Davenport, 42 308. 

The fact that the money for the making of 
an improvement was appropriated by the 
county will not release the city making the 
improvement from liability therefor: Ibid. 

While the city has power to change the 
grade of streets, thereby reducing or elevat
ing their natural surface, yet if in making 
such change it is negligent, so that adjacent 
lots are injured, the city is liable for dam
ages: Hendershott v. Ottumwa, 46-658. 

Therefore, held, that where, in raising the 
grade of a street by making an embankment, 
the earth deposited for that purpose rolled 
upon an adjoining lot, the city was liable: 
Ibid. 

Allowing a water company to lay its mains 
will not render the city liable for damages 
to premises from water caused by the filling 
up of a ditch by such water company, the 
granting of such privilege not being in itself 
negligence: Boss v. Clinton, 46-606. 

A party cannot recover damages caused 
to his property by the act of the city in di
verting a stream of water against it, if he 
might, by ordinary diligence and at a mod
erate expense, have prevented the damage: 
Hoehl v. Muscatine, 57-444; Fulleam v. Musca
tine, 57-457. 

The party suffering injury from water by 
reason of erecting his building where a 
stream of water has been flowing for ten years 
cannot recover for injury to his building 
from such stream, whether he has ever con
sented to the flow of the stream or not: Hoehl 
v. Muscatine, 57-444. 

Where negligent and reckless driving 
over a street that is out of repair causes an 
injury the driving is deemed the proximate 
cause and the city will not be liable for dam-
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ages resulting: De Camp v. Sioux City, 74-
392. 

The township trustees cannot include an 
incorporated town in a road district, and the 
road supervisor has no authority over its 
streets. For an accident resulting from acts 
of'SUch supervisor in. repairing such streets 
the town is liable: Clark v. Epworih, 56-462. 

Acts or negligence of officers: A munic
ipal corporation is liable for the malfeasance 
or neglect of its agents in the construction of 
public works on the same principle that a 
natural person is liable for damages resulting 
from his carelessness, unskillfulness or 
wrongdoing: Templin v. Iowa City, 14-59; 
Cotes v. Davenport, 9-227. 

If by mistake or error of judgment on the 
part of the proper officers who are competent 
and act in good faith an improvement is made 
in such manner that injury results therefrom 
the city will not be held responsible therefor: 
Van Pelt v. Davenport, 42-308. 
' Although the city acts through its offi

cers in making improvements, and is bound 
by their- negligence, yet it is not liable for a 
mere mistake or error of judgment in making 
an improvement, if reasonable skill, pru
dence and care be exercised; but it may be 
liable for negligence in allowing an obstruc
tion to remain after it has been shown to be 
such: Powers v. Council Bluffs, 50-197. 

The instruction that in constructing cul
verts, sewers, etc., a municipal corporation 
is only required to use ordinary care, and 
that,if the city had an engineer competent 
to take charge of the work, and he plasned 
the sewers, etc., and honestly believed them 
to be of sufficient capacity, the city would 
not be liable for mistakes therein, held, prop
erly refused where there was no evidence 
to support it: Parker v. Des Moines, 53-679. 

Where a municipal corporation is vested 
with full power to construct an improve
ment, and its location or the general plan 
adopted is within the exclusive control of 
the municipality, it cannot be held liable for 
improper exercise of judgment in the exe
cution of the plan: Wicks v. De Witt, 54-130. 

Where a municipal corporation in exer
cising the right to grade, protect and im
prove its streets and construct necessary 
bridges, etc., acts in good faith in the adop
tion of plans of skillful and competent en
gineers and workmen, it is not liable for an 
unforeseen and unexpected damage result
ing from the diversion of a stream by reason 
of such improvement, where such damage 
results notwithstanding the exercise of rea
sonable caution, prudence and skill: Fulleam 
v. Muscatine, 57-457. 

Proof of a custom in a certain city of 
barricading excavations in the streets in any 
particular manner is not receivable for the 
purpose of showing or rebutting negligence 
in the particular case. A custom will not 
render it necessary for the city to do more, 
nor excuse it for doing less, than is required 
in the exercise of ordinary care: Koester v. 
Ottumwa, 34-41. 

A municipal corporation is not liable be
yond the actual damage caused by its negli
gence. Exemplary, punitive or speculative 
damages cannot be given: Collins v. Council 
Bluffs, 35-432. 

Obstructions: Where an obstruction from 
which an injury results is not the mere re
sult of a defect, but is an object entirely for
eign to the street itself, the duty of the city 
is, if it allows such obstruction to remain at 
all, to see that it is kept in such a situation 
as that the safety of travelers on the street 
is not endangered by it; and the fact that aG 
the time the obstruction is first placed on the 
street it is sufficiently protected will not re
lieve the city from liability for an injury re
sulting from a change in the situation, 
although such change is not known to the 
city authorities: Duffy v. Dubuque, 63-171. 

It is doubtful whether, under any circum
stances, a village street should, in law, be 
regarded as obstructed by vehicles left by 
farmers along the sides of the street, where 
their teams are fed. At any rate, a sleigh 
standing for fifteen minutes at the side of 
the street, for the purpose of unloading 
goods, ought not to be regarded as such ob
struction: Sikes v. Manchester, 59-65. 

Adjacent property owners cannot main
tain an action for injunction to prevent the 
city from changing the bed of a stream so as 
to make it run, in a part of its course, along 
a street, it not appearing that the work 
permanently obstructs the street: McMahon 
v. Council Bluffs, 12-268. 

In an action for damages sustained by 
reason of injuries to a horse caused by an 
obstruction in the street, held, that it was 
proper to show that the origin and cause of 
the obstruction was the negligent construc
tion of a culvert, that it might be determined 
whether defendant was negligent or not: 
Hazard v. Council Bluffs, 79-106. 

Unlawful use of streets: The city is re
sponsible for the'use of its streets, and liable 
in damages for injuries resulting from an 
unlawful use thereof by it, although the 
council or officers, in permitting such use, 
did an unlawful act: Stanley v. Davenport, 54-
463. 

Obstruction of streets: Under an ordi
nance giving the cars of a street railway pre
cedence over other vehicles, and providing 
that any person unnecessarily obstructing 
the running of such cars should be punished 
by fine, held, that where there was no imped
iment to the removal of a vehicle from the 
track of a street railway, the owner, failing 
to remove it, and thereby impeding the run
ning of a car, was subject to a fine, although 
such removal would cause him inconvenience 
and the obstruction was intended to be but 
for a few moments: State v. Foley, 31-527. 

The city council may require the removal 
of scales erected in the street for the purpose 
of carrying on a private business: Emerson 
v. Babcock, 66-257. 

The council of a city or town may, under 
reasonable restrictions, authorize private 
parties to erect scales in a street whereby 
the public convenience will be served: Spen
cer v. Andrew, 82-14. 

Under the jurisdiction which the council 
has over the streets, they may require the 
removal of a hedge which is within the lim
its of the street even though it does not in
terfere with public travel: Philbrick v. Uni
versity Place, 88-354. 

Shade trees which do not obstruct the 
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street are not to be removed in opposition to 
the wishes of the adjoining owner: Everett 
v. Council Bluffs, 46 66. And see \ 1556 and 
notes. 

Dangers adjoining' streets: IkiMhe duty 
of a municipal corporation to protect travel
ers against passing from its streets into dan
gers and obstructions, and it is a question for 
the jury to determine whether the defect or 
obstruction is so near the highway as to be 
dangerous to persons traveling thereon: 
Manderschid v. Dubuque, 29-73. And see Bliv-
ens v. Sioux City, 85-346. 

Where children playing in a sand pit ad
jacent to the street were injured by the cav
ing in of the bank, held, that the city was not 
liable unless the situation of the sand pit in 
such close proximity to the street and the 
condition of the pit as to its extent and all 
the surroundings were such as to require the 
authorities in the exercise of reasonable dil
igence to anticipate that children might be 
allured to the pit from the street for the pur
poses of play, and be thereby injured: Tally 
v. Atlantic, 92-135; Hawley v. Atlantic, 92-172. 

The question whether the pit where the 
accident occurred was in the street or adja
cent to it would not in such case be control
ling. There might be liability although 
the accident happened outside the limits of 
the street. It would depend upon the situa
tion of the pit with reference to the street, 
its extent and other circumstances: Ibid. 

A city win be liable Î8r injuries to1 one 
using the walk by reason of an excavation 
near a street crossing rendering the crossing 
unsafe and dangerous: Hall v. Manson, 68 N. 
W., 922. 

Approaches to street: A city is not 
bound to provide a safe way, or any way, by 
which streets may be entered from private 
property; and where plaintiff was injured in 
passing along a private way on to a street 
where an excavation had been made, lield, 
that the city was not liable: Ooodin v. Des 
Moines, 55-67. 

A person who is on the street in the ordi
nary course of business, although not pass
ing along at the time, may recover for neg
ligence of the city in allowing an obstruction 
thereon from which he receives an injury: 
Duffy v. Dubuque, 63-171. 

So held where the person injured had 
stopped with one foot on the sidewalk and 
the other upon the ground of an adjoining 
lot for the purpose of procuring a drink 
from the hydrant: Ibid. 

Defects in portion of the street not 
traveled: The liability of a city as to the 
safety of its streets exists not only as to the 
ordinary traveled part of such street, but 
also to the gutters and sidewalks; and where 
a city dug a ditch across a street, and con
structed a bridge over the same, held, that it 
was not only liable for failure to keep the 
bridge in repair as far as built, but thai 
it must afford a sa'e and convenient crossing 
for the ditch of the samo width of the street: 
Susch v. Davenport, 6-443. 

If a street be opened for public travel for 
but a part of its width, and the other part is 
not in condition to be used by the public, 
the city will not be chargeable with negli

gence for failing to improve the whole of the 
street, or for accidents occurring to those at
tempting to use the part not improved; but 
where the whole street is open to use it is the 
duty of the city to keep it in a reasonably 
safe condition for the entire Widttt,~that is, 
from sidewalk to sidewalk: Stafford v. Oska-
loosa, 57-748. 

Where there is nothing in the character 
of the improvement upon a street to indicate 
that it is the intention of the city that travel 
shall be confined to a particular portion 
thereof, the city will not be relieved from 
the duty of keeping such street in repair for 
its entire width: Stafford v. Oskaloosa, 64-
251. 

Where a street is open for travel its en
tire width the city is bound to keep it in safe 
condition from sidewalk to sidewalk, and 
cannot by an excavation temporarily with
draw it from public use without using proper 
precaution to prevent travelers at night 
from driving thereon; and in an action for 
injuries resulting from the negligence of the 
city in leaving an excavation in the streets 
unprotected, it is not competent to show 
that there was no travel at the point where 
the excavation was made: Crystal v. Des 
Moines, 65-502. 

The court is not prepared to say that it is 
the duty of the city t3 keep every street safe 
for travel throughout its entire width, re
gardless of its location, amount of travel and 
all other circumstances; and held, thaj; the 
refusal of an instruction, that the law im
poses on a municipal corporation the duty to 
keep its streets in a reasonably safe condition 
to the whole width of the street, was not er
ror where the jury were instructed that if 
the street was not safe for persons passing 
over the same while using reasonable care, 
and the city had knowledge of the unsafe 
condition or should have had such knowl
edge, it was guilty of negligence: Fulliam 
v. Muscatine, 70-436. 

Defects or obstructions in sidewalks: 
The city is liable for damages occasioned by 
injuries received by reason of an obstruction 
upon the sidewalk placed there by the ad
joining property owner: Rowdl v. fVilliams, 
29-210. 

It is the duty of the city to maintain its 
sidewalks in a reasonably safe condition, and 
this duty extends not merely to the street 
and sidewalk, but to things under its con
trol endangering the safety of those using 
them: Elivens v. Sioux City, 85-346. 

Damage from the falling of a bill-board 
which had been left in a detective and dan
gerous condition beside the sidewalk is an 
injury arising from the defect of the street 
or sidewalk, within the terms of § 3447 H 1, re
quiring that action for such claims be 
brought within six months, unless notice be 
served upon the corporation within ninety 
days after the injury occurred: Ibid. 

Whether a sudden change of level or 
steps between two portions of a sidewalk 
constitute such a defect as will entitle one 
injured thereby to recover is a question of 
fact under all the circumstances for the 
jury: Patterson v. Council Bluffs, 91-732. 

The fact that a sidewalk is not constructed 
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in accordance with the requirements of the 
city ordinance is prima facie evidence of de
fective construction, while the fact that a 
sidewalk is constructed in accordance with 
such ordinance is prima facie evidence of 
care in its construction: Smith v.Pella, 83-236. 

Where an injury results not merely from 
the dangerous and defective condition of the 
walk itself, but by reason of a defective 
scuttle covering constructed for private use 
of an adjoining property owner, either with 
or without the authority of the city, the 
property owner is liable for such injury: 
Colder v. Smalley, 66-219. 

In such case it is immaterial that a ten
ant in possession of the premises has agreed 
with the owner thereof to keep the scuttle 
closed: Ibid. 

The construction of ways in a sidewalk to 
the cellars of adjacent buildings is not neces
sarily negligence. If such ways are so con
structed that when open they are sufficiently 
conspicuous to be seen by a pedestrian using 
the sidewalk, in the exorcise of proper dili
gence, or are sufficiently lighted in the 
nighttime to disclose the danger to such per
son, it cannot be held that the mere omis
sion to have barriers around them is per se 
evidence of negligence: Day v. Mt. Pleasant, 
70-193. 

In an action against a city for damages 
received from the existence of a cellar-way 
occupying a part of the sidewalk and left 
without railing, guard or protection, held, 
that the question whether the leaving of 
such cellar-way without other guard or pro
tection than the door thereto was negligence 
was a question for the jury: Ibid. 

Sidewalk constructed by property-
owner: An allegation in petition for the re
covery of damages for injuries resulting 
from a defective sidewalk in which it is 
alleged that such sidewalk had been ordered 
and caused to be constructed by the corpora
tion is sufficiently supported by proof that the 
work was done by the property owner. It 
is a fair presumption that it was done at least 
with the permission of the city: Barnes v. 
Newton, 46-567. 

To hold a city liable for injuries received 
from a defective sidewalk it is not necessary 
to show by evidence that the city built the 
sidewalk or had assumed control over it: 
Shannon v. Tama City, 74-22. 

Where a sidewalk is beside a public street 
it will be presumed that the city is liable for 
its condition: Smith v. Des Moines, 84-685. 

Although a town may not be liable for 
failure to construct sidewalks, yet where it 
appears that a sidewalk has been constructed, 
the corporation becomes liable for failure to 
maintain it in repair, no matter by whom con
structed: Beazan v. Mason City, 58-233. 

Frequency .of use: The liability of a mu
nicipal corporation for injury from a defec
tive sidewalk should not be made dependent 
upon the probability or frequency of its use 
by persons not acquainted with its condition. 
The corporation is bound to maintain its 
sidewalks in a reasonably safe condition for 
the protection of such persons as may possi
bly use them contrary to such assumed prob
ability: Thomas v. Brooklyn, 58-438. 

Stepping off sidewalk: In determining 
whether the corporation was liable for inju
ries received from stepping off the sidewalk 
into a ditch, held, that the question was not 
whether the sidewalk was not reasonably safe 
for the traveling public, but whether, -all 
things considered, it was reasonably safe for 
plaintiff at the time of the accident; and held, 
that under the circumstances the accident 
appeared to have been the result of want of 
ordinary care on the part of the plaintiff: 
McLaury v. McGregor, 54-717. 

Difficulties: A city is charged with the 
duty of keeping its streets in reasonable re
pair, and the difficulties which may attend 
the performance of that duty will not relieve 
it from such performance: Stafford v. Oska-
loosa, 64-251. 

The extent of sidewalk in a city is not to 
be taken into consideration by the jury in 
deciding whether the city officer used proper 
diligence in removing the snow and ice: 
Lindsay v. Des Moines, 68-368. 

Snow and ico: The duty to keep streets 
in repair requires the city to remove ob
structions from deposits of snow. To repair 
means to restore to a good state after partial 
destruction. And held, that the city was 
liable for damages from an injury caused by 
snow and ice remaining upon a sidewalk 
after knowledge thereof by the proper offi
cers of the city and sufficient opportunity to 
remove the same: Collins v. Council Bluffs, 
32-324: Huston v. Council Bluffs, 69 N. W.. 
1130. 

The mere fact that a street is in a danger
ous condition because of snow and ice ren
dering the walks and crossings slippery, due 
to the operation of natural causes, will not 
render the city liable, even if such snow and 
ice are not removed within a reasonable 
time. It is only when they are suffered to 
remain on the sidewalk in such an uneven 
and rounded form that a person cannot walk 
over it, while using due care, without dan
ger of falling down, that such snow and ice 
constitute a defect for which the city is 
responsible: Broburg v. Des Moines, 63-523. 

As to removal of snow and ice, see now 
§781. 

Evidence of former negligence: In an 
action against a city for negligence in per
mitting an obstruction in a street, held, that 
evidence that similar obstructions had often 
existed at the same place was admissible as 
showing the need of greater diligence on the 
part of the city: Moore v. Burlington, 49-136. 

In such cases evidence may be introduced 
of such facts as tended to render the obstruc
tion dangerous: Ibid. 

It is the condition of the streets at the 
time of the injury which determines the 
city's liability; unsafe condition at a prior 
time cannot be shown to render it liable: 
Cramer v. Burlington, 42-315. 

In an action to recover damages suffered 
by having stepped into an opening adjoining 
the sidewalk in the street, evidence that 
other parties had previously tallen into the 
same opening and that the adjoining prop
erty owner was aware of that fact is, under 
the previous rulings of this court, inadmis
sible for the purpose of holding such Drop-
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erty owner liable: Mathews v. Cedar Bapids, 
80-459. 

Evidence as to defective condition of the 
sidewalk prior to the injury is admissible 
when coupled with other evidence showing 
that the condition at the time of the injury 
was the same as that referred to by the wit
ness: Hunt v. Dubuque, 65 N. W., 319. 

Subsequent repairs: In an action for 
damages sustained from defect in a bridge, 
where the question is whether the bridge 
was a city bridge, and under the care and 
supervision of the city, evidence to show 
that the city reconstructed and repaired it 
after the injury occurred is not admissible 
to show the relation of the city to the bridge 
at the time of the injury: Holmes v. Ham-
bury, 47-348. 

But a resolution of the council passed 
soon after the accident requiring repair of 
the walk in question is admissible as show
ing notice: Butler v. Malvern, 91-397. 

The fact that a walk was repaired several 
months after the time of the alleged acci
dent should not be admitted for the purpose 
of showing that it was probably defective at 
the time of such accident: Parkhill v. Brigh
ton, 61-103. 

Subsequent defective condition: Al
though the condition of a sidewalk soon 
after the accident, alleged to have been due 
to its defective condition, might be of such a 
character as to indicate that such condition 
had existed substantially at the time of the 
accident, yet, where the length of time 
intervening is such that evidence in respect 
to a subsequent defective condition would 
more probably lead to a wrong inference 
than a correct one, it ought not to be ad
mitted: Ibid. 

In an action to recover damages for in
juries received from a defective sidewalk, it 
is improper to allow a witness who has no 
knowledge of the condition of the walk at 
the time of the accident to testify as to its con
dition afterwards: Hoyt v. Des Moines, 76-
430. 

In such case, held, also, that statements 
made by the sidewalk commissioner after 
the accident, when not acting officially or in 
the discharge of official duty, could not be 
shown for the purpose of proving knowl
edge on the part of the city of the defective 
condition: Ibid. 

Evidence of a witness that he had fallen 
upon the same sidewalk from a defect 
therein, but was unable to state the exact 
place of the defect, held improperly admit
ted: Ibid. 

Notice of defects: Evidence that a plank , 
in a sidewalk was at various times out of 
place, lield sufficient as showing the existence 
of a notorious defect so as to charge the city 
with notice thereof: Hollenbeck v. Marshall-
town, 62-21. 

If the defect is notorious and has remained 
so a sufficient length of time to enable the 
city, by reasonable diligence, to know of its 
existence and to repair it, the law conclu
sively presumes either that such diligence 
has been exercised and that the knowledge 
which such diligence would procure had 
been acquired, or that the city has been 

culpably negligent in not employing such dili
gence: Rice v. Des Moines, 40-638; Montgom
ery v. Des Moines, 55-101. 

In an action to recover for injuries re
ceived by reason of a defective walk it is 
competent to show that the walk was old and 
in bad condition as tending to show that the 
officers of the city charged with the duty of 
keeping its walks in good condition by the 
exercise of ordinary diligence would have 
known of the defect in question: Lorig v. 
Davenport, 68 N. W., 717. 

In an action for injuries caused by a de
fective sidewalk where the evidence tended 
to show that all walks constructed at the time 
the walk in question was built were improp
erly constructed, held, that defendant was 
chargeable with notice of the defects in the 
walk, even though it had no actual notice of 
its condition and such condition could not 
have been discovered with ordinary care: 
Weber v. Crestón, 75-16. 

And the fact that the sidewalk causing 
the injury was built in the customary man
ner adopted by the city for building side
walks, held to be no defense in an action for 
negligence causing injury: Ibid. 

In an action for personal injuries due to 
defect in sidewalk, experts may be allowed 
to testify as to how long the kind of lumber 
used in the sidewalk will last: McConnell v. 
Osage, 80-293. 

For the purpose of showing that the city 
should have known of the condition of the 
walk where the injury occurred, the injured 
party may be allowed to prove the defective 
condition continuously along an entire block 
(following Armstrong v. Ackley, 71-76; dis
tinguishing Buggies v. Nevada, 63-185): Ibid. 

Where the street commissioner had actual 
knowledge of the defective condition of a 
sidewalk, having been engaged recently be
fore the accident in repairing it, and the de
fect consisting in original faulty construction 
as well as in its being out of repair, held, 
that the city was chargeable with notice of 
its condition: Ledgeiijoood v. Webster City, 61 
N. W., 1089. 

Evidence that other portions of the walk 
were in bad condition as well as that which 
caused the injury is admissible to show notice 
if relating to the same portion of the walk: 
Ibid; Aryman v. Marshalltown, 90-350; Man
ger v. Waterloo, 83-559; Biley v. Iowa Falls, 
83-761; Smith v. Des Moines, 84-685. 

Where an injury from the improper 
method of filling a ditch in the street re
sulted six weeks after the filling of such 
ditch, held, that the jury might properly find 
that if there was any defect it could have 
been discovered by the city in the exercise 
of reasonable diligence within that time: 
Bosenberg v. Des Moines, 41-415. 

A municipal corporation is liable for in
juries received by reason of a sidewalk hav
ing become out of repair and in an unsafe 
and dangerous condition, if it appears that, 
knowing it to be in that condition, it was 
allowed to remain for such length of time 
that it might, in the exercise of ordinary 
care and reasonable diligence, have been re
paired before the injury: Townsend v. Des 
Moines, 42-657. 
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Where evidence showed that a barricade 
around an excavation in a sidewalk was in 
existence in the evening less than an hour 
before an accident occurred, and that at the 
time the accident occurred a portion of the 
barricade had been removed, held, that it 
not appearing that such removal was due to 
any act of the city, notice to the city of the 
defect in the barricade could not be inferred: 
Theissen v. Belle Plaine, 81-118. 

The city is not chargeable constructively 
with notice of danger from an excavation 
which is left uncovered for a few minutes: 
Jones v. Clinton, 69 N. W., 418. 

"Where there is no actual notice, the lia
bility of the city for injuries from obstruc
tions in the streets will depend upon noto
riety of the defect and the length of time of 
its continuance with reference to whether, 
in the exercise of reasonable observation 
and care, the proper officers of the city 
ought to have known of and remedied the de
fect or obstruction: Hazzard v. Council Bluffs, 
87-51. 

A municipal corporation cannot be held 
guilty of negligence on account of defects in 
a sidewalk not arising from its original con
struction, without express notice of the ex
istence of the defect or obstruction has been 
brought home to it, or such defect or ob
struction has been so notorious as to be ob
served by all: Doulon v. Clinton, 33-397; Cra
mer v. Burlington, 39-512. 

Evidence is admissible in an action to re
cover for injuries from a defective sidewalk 
to show that complaints concerning the con
dition of the walk were made to the city 
council before the accident, the object of 
such evidence being to show that the city 
had notice of the defect: Trupnell v. Bed Oak 
Junction, 76-744. 

Therefore proof of the mere existence of 
a defect in a sidewalk is not enough to estab
lish negligence on the part of the corpora
tion; and in the absence of other evidence 
of negligence there can be no recovery for 
injuries received by reason of such defect: 
Doulon v. Clinton, 33-397. 

It is not sufficient to charge the city with 
notice that two or more citizens of the city 
knew of the dangerous condition of the 
walk: Cramer v. Burlington, 39-512. 

To render a municipal corporation liable 
for an injury arising from an obstruction in 
its streets it must be shown that through its 
officers it had notice of the obstruction, or 
that such obstruction had existed so long as 
to raise a presumption that knowledge there
of was possessed by such officers: Sikes v. 
Manchester, 59-65. 

A city will be liable for injuries received 
from defects in a sidewalk which, originally 
constructed in a proper manner, has after
wards become out of repair, if it had actual 
knowledge of the defect in such time that 
with the exercise of reasonable diligence it 
might have repaired the defect and thereby 
prevented the injury, or if the defect was of 
such a nature and had existed for such a 
period of time that with the exercise of ordi
nary care and diligence in the discharge of 
its duty it would have learned of its exist
ence in time to have prevented the injury: 
Cook v. Anamosa, 66-427 

Where a defect is one which is not readily 
prevented the city will not be charged with 
notice thereof by reason of existing and ap
parent defects at a distance from the one 
which has caused the injury: Buggies v. Ne
vada, 63-185; Goodson v. Des Moines, 66-255. 

Neither can evidence be introduced 
against defendant's objection to show that 
after the accident loose boards were seen 
upon other parts of the sidewalk: Goodson v. 
Des Moines, 66-255. 

The fact that the defective condition of 
a plank walk at one point is known to the 
officers of the city does not affect them with 
knowledge of its defective condition at a 
point half a block away, so as to render the 
city liable for damages resulting from the 
defective condition at the first point: Conk-
lin v. Marshalltown, 66-122. 

A city cannot be held guilty of negli
gence in not having knowledge that a street 
is dangerous by reason of accumulations of 
snow and ice where there is no evidence 
tending to show that any one observed that 
the street was in a dangerous condition prior 
to the time of the accident for which recov
ery is sought: Broburg v. Des Moines, 63-523. 

The city marshal, not being charged by 
statute or ordinance with any duty with 
reference to the inspection and repair of 
streets or sidewalks, notice to him of a de
fect in a sidewalk is not notice to the city: 
Cook v. Anamosa, 66-427. 

Notice to the mayor or council or the 
street committee, or the individual mem
bers thereof, will effect notice to the city of 
defects in its streets: Ibid.; Owen v. Fort 
Dodge, C7 N. W-, 281. 

In a particular case, held, that the defect 
was not so apparent that the city was negli
gent infailing to ascertain its existence be
fore the occurrence of the injury: Cook v. 
Anamosa, 66-427. 

Notice to members of the city council of 
the obstruction of a sewer, held sufficient to 
charge the city with notice thereof; and held, 
that it was not necessary to show that the 
council while in session expressly author
ized the obstruction in order to charge the 
city with liability therefor: Powers v. Coun
cil Bluffs, 50-197. 

While a city will be bound by notice of a 
defect communicated to a member of the city 
council, such notice must relate to the de
fect which caused the injury, and a notice 
to a member of the council of defects which 
have been repaired before the accident will 
not charge the city with notice of another 
defect which does cause the accident, al
though it occurs at the place where the re
pairs have been made: Carter v. Monticello, 
68-178. 

Notice to sidewalk commissioner is suffi
cient: Smith v. Des Moines, 84-685; Ledger-
wood v. Webster City, 61 N. W., 1089. 

The testimony of travelers or sojourners, 
as well as of citizens, is competent to show 
that defects in the streets were so notorious 
as to charge the city officers with knowledge 
thereof: Varnham v. Council Bluffs, 52-698. 

An allegation in a petition charging no
tice of a defect in the sidewalk without stat
ing whether it was actual or constructive, is 
sustained by woof of circumstances charf-;-
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ing notice upon the city, although it does 
not show actual notice: Hunt v. Dubuque, 65 
N.W.,319. 

Contributory negligence of party in
jured: In an action for the recovery of dam
ages for injuries due to a defective street, it 
is incumbent upon the plaintiff to prove 
freedom from contributory negligence, and 
therefore, under an issue raised by general 
denial in such case, it is proper for defend
ant to prove the fact of plaintiff's intoxica
tion, as showing contributory negligence: 
Fembach v. Waterloo, 76-598. 

In such a case, it is competent for the de
fendant to prove an ordinance prohibiting 
immoderate driving, and that defendant was 
violating such ordinance at the time of re
ceiving his injuries; therefore, the intro
duction of the ordinance in evidence is not 
erroneous, even though the fact of immod
erate driving has not yet been established: 
Ibid. 

All that can be demanded of a party in 
regard to obstructions in the street is ordi
nary care to avoid them: Hanlon v. Keokuk, 
7-488. 

A person injured cannot recover for in
juries received from the defect in a sidewalk 
which could have been discovered by the 
exercise of ordinary care: Cressy v. Postville, 
59-62. 

In order to recover for an injury result
ing from a defect in a street the plaintiff 
must show that the street was not safe, and 
that he was in the exercise of ordinary care. 
But the action may be supported, although 
the primary cause is an accident which pre
vents the exercise of care to avoid the in
jury, if it occurred without the fault of the 
person injured: Mandersclvid v. Dubuque, 25-
108. 

If the defective walk is one cause of the 
accident the fact that there is another cause 
for which neither party is responsible will 
not relieve the city from liability: Lang-
hammer v. Mancliester, 68 N. W., 688. 

Where there is a defect such as a de
clivity in the street which is not guarded by 
railing, and which is so situated that it 
would be contributory negligence on the 
part of any one to drive his team over such 
declivity, and a horse, properly hitched in 
the street, breaks loose and is injured by 
running over such declivity, the city is not 
liable: Moss v. Burlington. 60-138. 

Where a resident of a city, having knowl
edge of an excavation in an unused street, 
turned his mare at large and she was injured 
by falling into such excavation, held, that, as 
he had equal means of knowledge of the 
danger with the officers of the city, he was 
equally guilty of negligence, and could not 
recover: Oribble v. Sioux City, 38-390. 

Sidewalks and cross-walks are constructed 
for foot travelers, and a person who, without 
some good and sufficient reason, walks else
where and is injured, should not be per
mitted to complain that he has been injured 
through the fault and negligence of the city: 
(JLaughUn v. Dubuque, 42-539. 

On a subsequent trial of the case, held, 
that facts were shown sufficient to take the 
case out of the rule therein laid down: 
CfLaughlin v. Dubuque, 52-746. 

Where a person undertakes to drive a 
horse in one direction, while looking and 
talking in another direction, and no special 
exigency is shown, such person must be con
sidered as voluntarily assuming the risk of 
driving against any obstacle in the way, and 
he cannot be said to be in the exercise of 
due care, especially when outside of the usu
ally traveled highway, and in the vicinity of 
a dwelling-house where more or less ob
stacles are to be found, and held, that it was 
error to instruct the jury in such case that 
they might consider the presence of other 
persons with whom the injured person was 
conversing, in determining whether such 
party was negligent in driving against the 
obstacle: 2'ujfree v. State Center, 57-538. 

Where an obstruction in the street is in 
plain view of the driver of a vehicle, and his 
attention is in no manner diverted so as to 
excuse him from seeing it, and he drives 
against it, or into it, he is guilty of contribut
ing proximately to any injuries which may 
result: Y aim v. Ottumwa, 60-429. 

Where it appeared that plaintiff, without 
any reason for doing so, went out of his way 
into an alley where there was no sidewalk, it 
being dark, and fell into an unprotected 
stairway, held, that he could not recover 
from the city. Alleys are not generally in
tended for foot pasbage, especially at night: 
Ely v. Des Moines, 86-55. 

If the plaintiff knew that it was imprudent 
to go over a walk, and there was another one 
by which he could have reached his destina
tion, he is tobe considered guilty of contribu
tory negligence in attempting to walk, even 
cautiously, over it in the dark instead of tak
ing the other way: Parkhill v. Brighton, 61-
103. 

One who is using a sidewalk is not re
quired to use more than ordinary care and 
caution to avoid accident. Lunyhammcr v. 
Manchester, 68 N. W.. 688. 

A person who is injured by reason of de
fects in the sidewalk cannot be defeated of 
recovery therefor by reason of knowledge of 
the defective condition of the walk, except 
as he has been guilty of negligence operat
ing to his injury. He is not to be denied re
lief simply because he goes upon a street 
which he knows to be dangerous: Bice v. 
Des Moines, 40-638. And see Walker v. De
catur County, 67-307. 

Knowledge by the party injured, previous 
to the injury, of the defect from which the 
injury results, will not defeat his claim for 
damages if he was not guilty of negligence: 
Boss v. Davenport, 06-548; Kingsley v. Mulhall, 
64 N. W., 659; Hall v. Manson, 63 N. W., 922. 

It is error, in an action for injuries from 
a defective walk, to refuse an instruction 
that if the jury find that plaintiff, at the 
time of passing over the walk, knew that it 
was unsafe and that it was imprudent to pass 
over it at that time, in consequence of dark
ness or any other cause, and that with this 
knowledge he still persisted in passing over 
it, though there was another walk which he 
might have taken going in the same direc
tion he desired to go, then his own negli
gence contributed to the accident and he 
could not recover: McGinty v. Keokuk, 66-
725. 
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It is not negligence to travel the streets 
of a city on a dark night without a lantern, 
or to walk rapidly therein: Moore v. Burling
ton, 49-136. 

The same degree of care is required of the 
persons using the street whether by day or 
by night but it is not error to tell the jury 
that greater caution and watchfulness might 
be required at night than in the day time. 
What will constitute ordinary care will de
pend upon circumstances: Hall v. Manson, 
90-585. 

In determining whether a.plaintiff who 
has been injured by a defect in a sidewalk 
has contributed to the injury by his own neg-
lig-ence, it is proper for the jury to take into 
consideration the hour of the night the in
jury was received, the darkness of the night, 
whether the plaintiff was under the influ
ence of intoxicating liquors, etc: Cramer v. 
Burlington, 39-512. 

In an action for personal injuries received 
from defects in a street, the jury may prop
erly be instructed that the law demanded of 
plaintiff the exercise of ordinary care, and 
that in determining whether he exercised 
such care they should consider all the cir
cumstances of the case, the hour of the night, 
etc., but it is not proper to instruct them 
that greater caution was demanded of plain
tiff in passing upon a street after night than 
in day time. The degree of care to be used 
is the same at all times: Stier v. Oskaloosa, 
41-353. 

In order to constitute contributory negli
gence it is not necessary that plaintiff must 
have known of the danger and assumed the 
risk before it can be said that he was negli
gent. The true rule is that plaintiff should 
have used due care and caution to discover 
the danger; but held erroneous to charge the 
jury that in order to render plaintiff, suing 
for damages for injuries received from a de
fective sidewalk, chargeable with contribu
tory negligence preventing his recovery, it 
must appear that he went voluntarily into 
apparent danger: Mimyer v. Marshalltown, 
56-216. 

The fact that a party in crossing a street 
has crossed a place which he knew to be dan
gerous when he might, without increasing 
the distance and without inconvenience, 
have crossed at another place, will not pre
vent his recovery; but if, knowing that the 
place was dangerous, he knew or ought to 
have known that it was not prudent to cross 
at such place, and there was another way 
which he might have taken without material 
inconvenience, he cannot recover: Hartman 
v. Muscatine, 70-511. 

A person cannot be excused if he con-
ciously incurs danger which there is no ne
cessity for incurring: Fulliam v. Muscatine, 
70-436. 

A person is not as a matter of law guilty 
of contributory negligence because, knowing 
a walk to be unsafe, he does not cross the 
street, as he might do with safety, instead of 
taking the walk. Such question is for the 
jury: Kendall v. Albia, 73-241; Owen v. Fort 
Bodge, 67 N. W., 281. 

Tne mere fact that plaintiff knew the place 
of the injury was dangerous and that there 
was another safe and convenient way will not 

necessarily preclude his recovery for injury 
received by reason of defects in the walk: 
Nichols v. Laurens, 65 N. W., 335. 

In an action for damages caused by a de
fective street, where it appeared that plain
tiff went upon the street knowing the place 
to bo dangerous, held, that this was not evi
dence per se that he contributed to the injury, 
but that the fact of contributory negligence 
was a question for the jury: Byerly v. Ana-
mosa, 79-204. 

In such case knowledge on the part of the 
injured party of the condition of the sidewalk 
will not necessarily constitute contributory 
negligence: J bid; Traxel v. Vinton, 77-90. 

A person walking on a public street must, 
to avoid accident, act as a reasonably careful 
and prudent man would act considering all 
the circumstances surrounding him; but it is 
error to charge that as matter of law he 
should avoid all obstacles dangerous in their 
character which are plainly visible and not 
obscured: Mathetos v. Cedar Rapids, 80-459. 

Therefore, held, that where a passer on the 
sidewalk, attracted by a display in a shop 
window, stepped toward the window and fell 
into an area way left unprotected at the edge 
of the sidewalk, he was not, as matter of law, 
precluded from recovery by the fact that he 
might have noticed and avoided the opening 
if he had looked where he was stepping: 
Ibid. 

The questions whether the town is liable 
for injury received by stepping into a cellar 
way which was at the time only partially 
protected and whether the plaintiff in thus 
stepping into the cellar way, of the existence 
of which he was aware, but from which his 
attention was for the time diverted, was 
guilty of contributory negligence, are for 
the jury: Lichtenburger v. Meñden, 91-45. 

Where it appeared that plaintiff having 
knowledge of an opening in the sidewalk 
inadvertently stepped into it and was in
jured, held, that the question whether he 
was guilty of contributory negligence was a 
question for the jury: Lichtenburger v. Meri-
den, 69 N. W., 424. 

One passing over a sidewalk is not bound 
at his peril to discover every defect, al
though it may be open to inspection. He 
has the right to assume that the corporation 
has done its duty and maintained its walks 
in a reasonably safe condition for travel. 
Nor is he to be held guilty of negligence as 
a matter of law if he passes over a walk 
which he knows or ought to have known to 
be dangerous. An unguarded, unbarricaded 
walk is an invitation to one to go upon it, 
and a city cannot be heard to say that one is 
guilty of negligence as a matter of law who 
accepts the invitation: Barnes v. Marcus, 
65 N. W., 984. 

A person using the sidewalk has a right 
to rely upon its being in a reasonably safe 
condition unless he knows otherwise, Jtob-
inson v. Cedar Bapids, 69 N. W., 1064. 

Where a person passing along in the 
street steps upon ice, which is dangerous 
and he has knowledge of that fact, when he 
might have avoided such danger, he cannot 
recover for the injury: Cosnerv. Centerville, 
90-33. 

In this case it appeared that plaintiff 
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anight have avoided the danger by passing 
along the roadway of the street instead of 
•over the ice and on the sidewalk: Ibid. 

The burden of proving freedom from neg
ligence in such case is on the plaintiff: Ibid. 

Intoxication: Under evidence showing 
-that plaintiff suing for injuries received 
from a defective sidewalk was intoxicated at 
"the time of the accident, held, that the ver
dict of the jury allowing only nominal dam
ages would not be interfered with on appeal: 
jlubbard v. Mason City, 64-245. 

jThe fact of intoxication of the person in
jured, at the time of the injury, may be 
shown as tending to show contributory neg
ligence: Cramer v. Burlington, 39-512. 

Imputed negligence: Where it was 
sought to impute negligence to a party suing 
ior injuries received from obstructions in a 
street while traveling thereon, Jield, that the 
fact that the owner of the team which 
plaintiff was driving knew that the team 
-vvas unmanageable could not be imputed to 
plaintiff as negligence in the absence of such 
knowledge on his part: Martin v. Algona, 
40-390. 

One who is injured by reason of a defect
ive sidewalk is not to be defeated in his re
covery because the accident was occasioned 
"by the act of a companion in stepping upon 
a loose plank, the city being liable for allow
ing the walk to be in a defective condition: 
Barnes v. Marcus, 65 N. W., 984. 

Remedy over against property owner: 
'The fact that the city has a remedy over 
against a private party who has so used a 
sidewalk, or left exposed a dangerous place, 
as to cause injury to a traveler, does not re
lieve the city of its duty towards such trav
eler to keep sidewalks in repair, and guard 
places of danger of which it has notice: 
Jiowell v. Williams, 29-210. 

Where a person places an obstruction in 
a street he cannot demand of the city that it 
shall remove the obstruction at its expense if 
I t had knowledge of it, and in case of failure 
to remove it after such knowledge, that it 
shall be precluded from looking to him for 
Indemnification for damages which it is com
pelled to pay for the injury caused by the 

obstruction. Such circumstances would not 
establish contributory negligence on the 
part of the city, defeating its r ight to recov
ery from the property owner: Sioux City v. 
Weare, 59-95. 

If a person for his private advantage, 
under permission from the city, makes an 
excavation in the street, and the city erects 
a barrier on one side of it, the person mak
ing the excavation is not thereby relieved 
from the duty of erecting a barrier on the 
other side if the safety of travelers requires 
it: Ottumwa v. Parks, 43-119. 

Where suit was brought against a city for 
damages sustained by reason of an excava
tion in the street made by a property owner, 
and such property owner employed an attor
ney to defend in such action against the city, 
held, that in the action by the city against 
the property owner to recover the amount 
of damages which it had been compelled to 
pay on account of such injury, the measure 
of damages was the amount of the judgment 
with interest and cost which had been re
covered in the action against the city: Ibid. 

Where joint judgment for injuries from 
negligence in the obstruction of a street is 
recovered against a municipal corporation 
and the party guilty of causing the obstruc
tion, the corporation cannot require that 
plaintiff proceed first against the co-defend
ant, even though he has property subject to 
execution: Palmer v. Stacy, 44-340. 

Even where the city directs sidewalks to 
be made or repaired, and assesses a special 
tax upon abutting lots to pay therefor, the 
lot owner failing to make the improvement, 
after being notified, does not become liable 
for injuries by reason of failure to make such 
improvement, or to make repairs, as the case 
may be: Keokuk v. Independent Dist., 53-352. 

The city cannot escape liability for the 
defective condition of its streets for the 
reason that a third person is under obliga
tion to keep such portion in repair. So held 
with reference to defective crossings on the 
street put in by a railway company: Fowler 
v. Strawberry Hill, 74-644. 

For provisions as to construction and re
pair of sidewalks, see §3 777-779. 

SEC. 754. Regulation of conveyances and t ransporta t ion. They 
.shall have power to regulate, license and tax all carts, wagons, street 
sprinklers, drays, coaches, hacks, omnibuses, and every description of con
veyance kept for hire; fix the rate and prices for the transportation of per
sons and property from one part of the city to another in the vehicles above 
named, and to require such persons to keep exposed to view, in or upon 
.such vehicle, a printed table of the rates and prices so fixed; to establish 
stands for hackney coaches, cabs, omnibuses, drays and express wagons, 
and to enforce the observance and use thereof; to prescribe the width of the 
tires of all vehicles habitually used in the transportation of persons or 
articles from one part of the city to another, and require vehicles and bicy
cles to carry lamps giving sufficient light. [21 G. A., ch. 92: 16 Gr. A., ch. 
24; C.73, §§ 463, 537; R , § 1063.] 

SEC. 756. Regulation of driving or riding. They shall have power 
to restrain and regulate the riding and driving of horses, live stock, vehicles 
and bicycles within the limits of the corporation, and prevent and punish 
fast or immoderate riding or driving within such limits. [C. 73, § 456; E., 
J 1057.] 

SI 
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SEC. 756. Lighting1. They shall have power to light streets, avenues, 
alleys, highways, public places, grounds, buildings, landings, market 
places and wharfs. [C. 73, § 464; E., § 1064.] 

The grant of power to a city to light its lighting, although there is an existing con-
streets not only authorizes a city thus to tract for lighting by gas: Searl v. Abraham, 
furnish the lighting but also empowers it to 73-507. 
contract with others to furnish such light- In general as to gas works and electric 
ing: Levis v. Newton, 75 Fed., 884. light plants, see M 720-725. Andas to regu-

A city cannot be enjoined at the suit of a lation of electric light wires, see l'i 776, 777. 
tax payer from contracting for electric 

SEC. 757. Care, construction and repair of bridges. Cities shall 
have the care, supervision and control of all public bridges and culverts 
within the corporate limits thereof; shall cause the same to be kept open 
and free from nuisances; and shall construct and keep in repair all public 
culverts within the limits of said corporations. They may aid in the con
struction of any county bridges within the limits of said city, or in the con
struction of any bridge contiguous to said city, on a highway leading to the 
same, or in the construction of any bridge across any unnavigable river 
which divides the county in which said city is located from another state, 
by appropriating a sum not exceeding ten dollars per linear foot therefor. 
[0.73, §527; R., § 1095.] 

The county has the right to erect public might erect free or toll bridges at its option, 
bridges on public highways inside the limits and convert the one into the other: Scott v. 
of a city: Bell v. Foutch, 21-119; Barrett v. Bes Moines, 34-552. 
Brooks, 21-144. The conveyance to a city for free and 

The provisions of this section do not pre- public use of a bridge built as a toll bridge 
elude the county from exercising its author- by private enterprise and with the aid of 
ity to build bridges at other places within individual subscriptions, in return for which 
city limits where the public good requires: the right of free passage was granted to such 
Oskaloosa Steam Engine Works v. Pottawatta- subscribers, held not to obligate the city to 
inie County, 72-134. keep such bridge in repair, or prevent its 

The provision of \ 527 of Code of '73 [not erecting a new toll bridge on the site of the 
now retained] that bridges forty feet or more one purchased, and denying free passage 
in length should be deemed county bridges thfereon to the subscribers to the old bridge: 
was held applicable to bridges outside as Ibid. 
well as within city limits, but it did not The city is only required to keep bridges 
determine whether bridges less than forty within its limits in reasonable and ordi-
feet in length were to be deemed county narily good repair: Holmes v Hambura, 47-
bridges: Casey v. Tama County, 75-655. 348. 

As to the liability of the' county for in- A municipal corporation is liable for 
juries resulting from defects in bridges material furnished by it for repairs upon a 
which it is under obligation to maintain, see bridge for a county road within the cor-
notes to <S 422, T| 18. porate limits: I'ubbs v. Muquoketa, 32-564. 

Before the repeal of the statute allowing As to bridge tax, see \ 888. 
cities to erect toll bridges, held, that a city 

SEC. 758. Bridge fund. Cities of the first class shall have full con
trol of the bridge fund levied and collected as provided by law, and shall 
have the right to use the same for the construction of bridges, culverts, 
and approaches thereto, repairing the same, and paying bridge bonds and 
interest thereon issued by such city, and shall be liable for defective con
struction thereof, and failure to maintain the same in safe condition as 
counties now are with reference to county bridges; and no county shall be 
liable for any such bridge or injuries caused thereby. [25 G. A., ch. 5, § 1 ; 
23 G. A., ch. 2, § 1; 22 G. A., ch. 16, § 1; 18 G. A., ch. 45, § 1.] 

SEC. 759. Aiding county bridge. Cities and towns may vote to aid 
in the construction of any county bridge, when the estimated cost of the same 
is not less than ten thousand dollars, to the extent of one-half the estimated 
cost thereof, as fixed by the board of supervisors; and a city having a 
population of five thousand or more may vote a tax, not to exceed two per 
centum of the assessed value of the taxable property in such city, to con
struct, or aid any company which is or may be incorporated under the laws 
of this state in the construction of, a highway or combination bridge across 
any navigable boundary river of this state, commencing or terminating in 

58 756-759 
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such city, suitable for use as highway, or for both highway and rai lway 
and s treet rai lway purposes. [25 G. A., ch. 19, § 1; 21 G. A., ch. 13, § 1; 
21 G. A., ch. 98; 19 G. A., ch. 63, § 1.] 

A tax in aid of the construction of a com- organized, wùere it does not itself carry on 
bination bridge by a private corporation will the work contemplated, but assigns it to a 
be invalid if the corporation is not organized foreign corporation: Smith v. Omaha & C. 
under the laws of Iowa, or even if it is so B. B. & B. Co., 66 N. W., 1041. 

S E C . 760 . Quest ion submitted. /Whenever a petition shall be pre
sented to the council, signed by a majority of the resident freehold tax
payers thereof, asking that the question of constructing or aiding in the 
construction of a bridge, as provided in the preceding section, be submitted 
to the qualified electors, it shall be its duty» to immediately give notice of 
a special election, by publication in some newspaper published therein, 
and also by posting copies of such notice in five public places therein, at 
least ten days before such election. [25 G. A., ch. 19, § 2; 21 G. A., ch. 13, 
§ 2; 19 G. A., ch. 63, § 2.] 

S E C . 761. Notice—condit ions. Such notice shall specify the time and 
place of holding the election, the proposed location of the bridge to be 
aided, the ra te per cent, of tax to be levied, the amount which the board of 
supervisors is authorized to cause to be collected each year, and all the 
conditions in the petition. In case of proposed aid to a private corporation, 
the notice shall also state its name, the amount of work required to be 
done on such bridge, and any other conditions which are to be performed 
before said tax or any par t thereof shal l become due and payable. Such 
notice may also contain terms and conditions to be performed by said cor
poration receiving such aid after the completion of such bridge, which 
terms and conditions shall be obligatory and binding upon it, its successors 
and assigns. [21 G. A., ch. 13, § 2; 19 G. A., ch. 63, §§ 2-4.] 

S E C . 762 . Certificate. At such election the question of taxation sha l l 
be submitted to the electors thereof. If a majority of the votes be for 
taxation, the clerk of such city or town shall forthwith certify to the county 
auditor of the proper county the result, the ra te per cent, of the tax voted, 
the year or years during which the same is to be collected, the amount to 
be collected each year, the terms and conditions upon which the same when 
collected is to be paid, and, if aid is voted to a private corporation, its name, 
together with a copy of the notice under which the election was held. T h e 
certificate shall be filed with the county auditor, who shall cause the same 
to be recorded in the office of the recorder of deeds. The expenses of the 
giving of the notice and holding the election shal l be audited and paid out 
of the county treasury as other claims against the county. . T21 G. A., ch. 
13, § 2; 19 G. A., ch. 63, §§ 2-6.] 

S E C . 763 . T a x lev ied . After such certificate shall have been filed and 
recorded, the board of supervisors shall, at the time of levying the ordinary 
taxes, levy each year, on the taxable proper ty of such city or town, t h e 
taxes voted as shown by said certificate. [21 G. A., ch. 13, § 2; 19 G. A., 
ch. 63, § 2.] 

S E C . 764 . Collection—payment. Said taxes shall be collected in t h e 
same manner, subject to the same penalties for non-payment after delin
quent, and to the same laws after.they are collected or collectible, as o the r 
taxes, in conformity with the terms and conditions of the notice of election; 
when collected they shall be paid by the county treasurer, on the order of 
the board of supervisors, specifying the special bridge fund from which 
each order is payable; but in no case shall said board make such order until 
the conditions specified in the petition and notice have been complied with. 
Such taxes, when payable to the city or town, shall be paid over as o ther 
city or town taxes. When payable to a private corporation, they shal l be 
paid over by the county treasurer to such corporation, upon the order of 
the president or a majority of the directors thereof, after said council shall 
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have certified to the county treasurer tha t the conditions required, as set 
forth in the notice for the special election at which the tax was voted, have 
been complied with, and the council, or a majority of its members, shall 
make such certificate whenever such conditions shall have been so performed. 
[25 G. A., ch. 19, § 3; 21 G. A., ch. 13, §§ 2, 3; 19 G. A., ch. 63, §§ 2, 4, 5.] 

S E C . 765 . Forfei ture. Should any taxes levied under the provisions 
of the foregoing sections remain in the county treasury more than one year 
after the same shall have been collected, the r ight to them shall be for
feited, and they shall be refunded to the taxpayers, and the board of super
visors shall cause any remaining levy to be canceled and stricken from the 
tax books, which cancellation shall remove all liens created thereby, and 
i t shall make no further levies under said certificate. [21 G. A., ch. 13, §4.] 

S E C . 766 . Contract for use of bridge. Cities situated on a river 
wholly in the state, or one forming its boundary line, and from which to 
the opposite shore a bridge has been or may be constructed by any rail
road company, corporation or person, shall have power to contract with the 
railroad company, corporation or person owning such bridge for the use of 
the same as a public highway; which contract may be for the joint use of 
such bridge, or for the sole use of such portion thereof as may be devoted 
or adapted to highway t ravel ; and may assume the sole liability, or any 
portion thereof, for damages to persons or property by reason of their 
being on any portion of said bridge or approach to either end thereof, 
caused by the running of cars or locomotives thereon by any corporation, 
company or person entitled to its use, whether the damage results from the 
negligence of the person engaged in running said cars or locomotives or 
otherwise, and to indemnify the owners of said bridge, and all others entitled 
to use the same, from liability or damage so caused, to the extent or pro
port ion thereof assumed in the said contract; and the city may thereafter, 
and during the continuance of said contract, manage and control said bridge 
so far as necessary to regulate the highway travel thereon, and may regu
late the same as a free or toll bridge, and prescribe such rates of toll as to 
i t from time to time shall seem proper, and make all necessary police regu
lations for the government of the highway travel thereon, and levy the 
necessary tax, not exceeding in any one year ten mills on the dollar, for 
the purpose of carrying out the terms of such contract. [21 G. A., ch. 173, 
§ 2; 15 G. A., ch. 5, § 1.] 

Without regard to the provisions of this await the performance of the condition, and 
section taxpayers may, by action against a if the conditions are not performed the tax-
corporation to which such taxes have been un- payer may recover the money thus paid from 
lawfully paid, recover the amount of taxes so the corporation wrongfully withholding it: 
received by it. Until the corporation be- Smith v. Omaha & C. È. B, & B. Co., 66 N. 
comes entitled to the tax it remains the W., 1041. 
property of the taxpayer held in trust to 

S E C . 767 . R a i l w a y tracks—street r a i l w a y s . Cities and towns shall 
have the power to authorize or forbid the construction of s treet railways 
within their limits and may define the motive power by which the cars thereon 
shall be propelled; and to authorize or forbid the location and laying down 
of t racks for rai lways and street railways on all streets, alleys and public 
places; but no rai lway t rack can thus be located and laid down until after 
the injury to property abutting upon the street, alley or public place upon 
which such railway track is proposed to be located and laid down has been 
ascertained and compensated for in the manner provided with reference to 
taking private property for works of internal improvement. [23 G. A., ch. 
11, § 1; 18 G. A., ch. 96, § 1; 15 G. A., ch. 6; C. '73, § 464; R., § 1064.] 

Bight to locate railways upon streets: as here given, the earlier case of Milburn v. 
Since the change made in $ 1202 of Code of Cedar Rapids, 12-246, and many cases follow-
'73, by 15 G. A., ch. 47 (see 12017), the power ing it, being no longer applicable: Stanley v. 
to authorize the laying down of tracks for Davenport, 64-463; Stange v. Hill &• West Ihir 
street and other railways, and the use of buque St. B. Co., 54-669. 
steam motors thereon, does not exist except The provisions of this section were not 
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originally applicable to cities acting under 
special charter: Ibid; Simplot v. Chicago, M. 
¿St. P. B. Co., 5 McCrary, 158. 

An ordinance authorizing the construc
tion of railway tracks upon city streets, with
out making the right to occupy such streets 
conditional upon payment of damages as re
quired by statute, does not confer any rights 
upon the railway company: Stance v. Du
buque, 62-303. 

Where the fee of the street is in the city 
for the use and benefit of the public, the 
general assembly has the control thereof, 
and may prescribe the terms and conditions 
under which the public may use such streets: 
Sears v. Marshalltoum St. B. Co., 65-742. 

Consent by city council: The statute 
does not prescribe the manner by which au
thority may be granted to a railroad com
pany to construct its track upon the streets 
of the city, and such authority may be given 
by resolution duly passed, or by vote duly 
taken, appearing in the proper records of the 
city: Merchants' Union Barb Wire Co. v. Chi
cago, B. I. & P. B. Co., 70-105. 

The city council may authorize the lay
ing of a railway track over an alley, although 
the effect may be to prevent the use of the 
alley for other purposes. Whether the same 
rule would apply in case of a street, qucere: 
Heath v. Des Moines & St. L. B. Co., 61-11. 

But the city council is not authorized to 
devote an alley to a railway track for the 
private benefit of some individual; and the 
fact that leave has been granted to lay the 
track over an alley for purely private bene
fit will not prevent a subsequent grant of a 
right to a railway company to lay a track 
through such alley for public use: Ibid. 

The city having been given by this sec
tion the power to grant the right to lay down 
a railway track over its streets, all else in 
connection therewith is a matter of detail 
and within the discretion of the city, sub
ject only to equitable control and proper 
police regulations: O'Neil v. Lamb, 53-725. 

Compensation to property owners: A 
railway which has been located over the 
streets of a city, at a time when compensa
tion to adjacent property owners for such 
use of the street was not required, cannot 
lay new switches and side tracks in connec 
tion with such railway, without making com
pensation: Drady v. Des Moines & Ft. D. B. 
Co.. 57-393; Merchants' Union Barb Wire Co. 
v. Cliicago, B. I. & P. B. Co., 70-105. 

The statutory provisions requiring com
pensation apply to a railroad authorized by 
ordinance and partly constructed prior to 
the time that the change in the statute went 
into effect: Mulholland v. Des Moines, A. & 
W. B. Co., 60-740; Hanson v. Chicago, M. & 
St. P. B. Co., 61-588. 

Where a railway company had com
menced the use of its track constructed 
under permission granted by the city council 
before the statutory change requiring com
pensation, held, that it could not afterward 
be made liable for damages to abutting lot 
owners: Merchants' Union Barb Wire Co. v. 
Chicago, B. I. & P. B. Co., 70-105. 

When the road is located upon private 
property and not upon a street an abutting 

owner cannot recover damages resulting 
from the ordinary operation of the road: 
Binard v. Burlington c£- N~. B. Co., 66-440. 
Nor can damages be recovered from the city 
in such a case for injuries from an embank
ment: Callahan v. Des Moines, 63-705. 

The provisions as to making compensa
tion for injury to property abutting on a 
street upon which a railway track is proposed 
to be located are only applicable to property 
owners whose property abuts upon the por
tion of the street occupied by the track, and 
not to owners of property abutting upon a 
street which is merely crossed by the track: 
Morgan v. Des Moines & St. L. B. Co., 64-589. 

Under the provisions of \ 2017 a railway 
company has the right to cross a street with 
its track without paying damages to abutting 
property owners, where it does not occupy 
the street in front of abutting property. But 
if it crosses the street at an angle, so that a 
portion of the track is in front of abutting 
property, the provisions of this section as to 
consent of council and as to damages apply: 
Enos v. Chicago, St. P-. & K. C. B. Co., 78-28; 
Gates v. Chicago, St. P. & K. C. B. Co., 82-518. 

The damages to be allowed to an abutting 
property owner by reason of the construction 
of a track over a street are not limited to 
damages arising from a change of grade, but 
extend to all legitimate damages which are 
contemplated in other provisions for con
demning the right of way: Drady v. Des 
Moines & Ft. D. B. Co., 57-393. 

In estimating the damages caused by the 
operation of a steam railway along a street 
where damages to the property owner have 
not been previously assessed and paid, the 
fact that such operation has diverted travel 
from the street may be shown in evidence as 
showing the manner in which the rental 
value of the property has been diminished, 
and for the purpose ol ascertaining the meas
ure of damage: Stange v. Dubuque, 62-303. 

In an action for such damages all the facts 
attending the use and operation of the rail
road may properly be given in evidence as 
bearing upon the effect of the operation of 
the road on the rental value of the property: 
such, for instance, as annoyance to the occu
pants of the property by noise, escape of fire 
from engines, etc.: Wilson v. Des Moines, O. 
& S. B. Co., 67-509. 

In a proceeding to assess damages to abut
ting property by reason of the location and 
operation of a railroad upon a street, the 
property owner is entitled to be compensated 
for injuries which he will sustain on account 
both of the laying down of the track in the 
street on which his property abuts, and of 
the appropriation of his land, if any, which 
is taken for right of way purposes: McClean 
v. Chicago, I. & D. B. Co., 67-568. 

The provisions of this section as to the 
manner of assessment of damages resulting 
from the location of a railway upon the 
streets of a city refer exclusively to the com
pany and not to the abutting owner; such 
owner does not have any interest in the fee 
of the street, and he cannot take steps to 
have his damages assessed by a sheriff's jury 
according to the provisions applicable where 
property is taken for right of way; there-
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lore, he may bring action for damages with
out such proceeding: Mulholland v. Des 
Moines, A. & W. R. Co., 60-740. 

The provision with reference to assessing 
damages for laying a railroad track through 
the streets refers exclusively to the railroad 
company and not to the abutting owner. 
The latter cannot have his damages assessed 
in that manner: Stough v. Chicago & 2V. W. R. 
Co., 71-641. 

As the abutting property owner is not au
thorized to cause his damages to be assessed, 
and the corporation alone can institute the 
proceedings, an action by the property owner 
may be maintained for damages accruing to 
him before the assessment is made: Wilson 
v. Bes Moines, O. & S. R. Co., 67-509. 

The property owner cannot take advan
tage of the method of procedure pointed out 
l)y this section for the purpose of having his 
•damages from the construction of a railway 
in the street determined, but can only resort 
to an action to recover judgment: Harbach v. 
Des Moines & K. C. R. Co., 80-593. 

After such an assessment has been made, 
if the damage is not paid the company may 
be enjoined from occupying the street on the 
ground that it is a trespasser and maintain
ing a nuisance: Ibid. 

The fact that the land-owner has brought 
an action at law for damages and recovered 
judgment does not preclude him from hav
ing an injunction in a proper proceeding to 
restrain the use of the street by the com
pany: Ibid. 

The fact that the railway company is 
occupying the streets as the successor of an
other company under purchase of its fran
chise at foreclosure sale does not relieve it 
from being enjoined at the suit of a property 
owner who recovered judgment against the 
iormer company, and the successor cannot 
plead that the former company occupied by 
the consent of the land-owner, that defense 
baving been merged in the judgment against 
such former company: Ibid. 

A right of action for injuries to an abutting 
property owner accrues at once and is entire, 
and must be brought in five years. Such a 
right of action does not pass to the grantee 
under a conveyance made subsequently to the 
time when the right of action accrues, and, 
without an assignment of such cause of ac
tion to him, grantee can maintain no action 
for such injuries: Pratt v. Des Moines N. W. 
R. Co., 72-249; Jolly v. Des Moines N. W. R. 
Co., 72-759. 

Where a railway track is under ordinance 
of the city laid in a street or alley without 
compensation being made to the abutting 
owner, his right of action for damages ac
crues at once, and the railroad cannot be re
garded as a continuing nuisance. An action 
to recover damages for such an injury must 
be brought within the statutory period from 
the time the street or alley is occupied: 
Fowler v. Des Moines & K. C. R. Co., 91-533. 

An approach on a street to a railroad 
crossing is part of the railroad and the 
property owner in front of whose premises 
such embankment is constructed is entitled 
to recover damages, although the track it
self does not run in front of his premises: 

Hitchcock v. Chicago, St. P. & K. C. R. Co., 
88-242. 

In determining whether the street is 
occupied in front of abutting property, not 
only the track, strictly speaking, but also 
any embankment made for the purpose of 
constructing the track, is to be taken into 
account, and also any embankment in the 
street for the purpose of constructing the 
railroad crossing: Gates v. Chicago, St. P. & 
K. C. R. Co., 82-518. 

Embankments forming the road-bed and 
approaches to highways or street crossings, 
rendered necessary by the construction of a 
railroad, are a part of the railway track, 
within the meaning of this section, and an 
owner, in front of whose property such an 
approach is constructed in the street, is en
titled to damages: Nicks v. Chicago, St. P. & 
K. C. R. Co., 84-27. 

The compensation provided for in this 
section is not for property taken, but for 
damages to abutting property: Ibid. 

Under this section the owner is entitled 
to recover for injury to the land as well as to 
his improvements: Ibid. 

The rule of damage is the difference in 
the value of the property before and after 
the construction of the track, approaches, 
etc.: Ibid. 

Where abutting lot owners join in an 
agreement that a railway track may be laid 
down in the street, and it is laid down and 
operated in accordance with that agreement, 
any such lot owner or grantee is estopped 
from questioning the right of the railroad to 
maintain such track: Merchants' Union Barb 
Wire Co. v. Chicago, R. I. & P. R. Co., 79-613. 

Damages: A railway company which so 
negligently builds its track over the streets 
of a city, or so occupies such streets, as to 
create a nuisance, is liable in damages to 
any one suffering therefrom special injuries 
not common to the whole public: Park v. 
Cliicago & S. W. R. Co., 43-636; Frith v. 
Dubuque, 45-406. 

It is immaterial in such case whether the 
party injured owns the fee in the street or 
not: Cadle v. Muscatine Western R. Co., 44-11; 
Frith v. Dubuque, 45-406; Cain v. Chicago, R. 
I. & P. R. Co., 54-255. 

One who is not the owner of the fee in the 
street can recover only on proof of actual 
damages: Cook v. Chicago, M. & St. P. R. Co., 
83-278. 

If a railway, therefore, be constructed in 
a careless, improper and negligent manner, 
to the injury of an abutting property owner, 
he may recover damages, provided his injury 
be special: Cain v. Chicago, R. I. & P. R. Co., 
54-255. 

So the city may, by ordinance, make and 
enforce reasonable restrictions, and the use 
of the street in violation of such restrictions 
will be a nuisance for which a person sus
taining special damage may recover: Ibid. 

The benefits to the property may be taken 
into account but will not entirely preclude 
recovery: Enos v. Chicago, St. P. & K. C. R. 
Co., 78-28. 

In an action by a lot-owner for damages 
caused by a railway company constructing its 
road so that the rails were above the estab-



Tit. V, Ch. 0. 

327 
STREETS AND PUBLIC GROUNDS. §§ 768-769 

lished grade, being so constructed on the 
theory that under the ordinances of the city 
the company was entitled to lay its tracks on 
the grade, held, that the company could not 
object that damages were assessed on the 
theory that such obstruction was permanent: 
Jiïslieh v. Mason Cuy & Ft. D. B. Co., 75-443. 

A witness may be asked whether the an
nual premium for insurance would be higher: 
Ibid. 

The city is not liable for damages result
ing from the laying down of tracks, etc., un
der permission granted by it: Frith v. Du
buque, 45-406. 

Although a railway company is liable for 
negligence in failing to keep its crossings 
where the track intersects the street in 
proper condition, such liability does not re
lieve the city from liability for injuries 
arising from such defects in its streets: 
Fotoler v. Strawberry Hill, 74-644. 

As to the measure of damages in such 
cases, see Cadle v. Muscatine W. B. Co., 44-
11; Frith v. Dubuque, 45-406; O'Connor v. St. 
Louis, K. C. & N. B. Co., 56-735; Kucheman 
v. Chicago, C. & D. B. Co., 46-366. 

Equitable control: The doctrine of equi
table control over the use of the streets by 
railway companies, which was recognized 
•when such companies had the right to use 
the streets of cities for railway purposes 
"without compensation to property owners or 
consent of the city, has now no application: 
Heath v. Des Moines & St. L. B. Co. 61-11. 

Street railways: Aside from any special 
provision in the city charter, it may be re
garded as the doctrine of this state that the 
city may authorize the construction of a 
street railway in its streets: Damour v. 
Lyons, 44-276. 

An elevated railway is not to be deemed 
a street railway within the provisions of this 
section, even though it receives and dis
charges passengers at street corners, and 
therefore damages for the construction of 
such railway must be paid to abutting prop
erty owners: Freiday v. Sioux City Bapid 
Transit Co., 92-191. 

The term street railway as used in the 
•statute must be construed in accordance with 
the understanding of the use of such terms 
when the statute was enacted: Ibid. 

The provision that a railway track can be 
located and laid down only upon damages to 
abutting owners being paid does not apply 
to street railways, and the city council may 
authorize the location of such tracks upon 
the streets without payment of damages 

caused thereby: Sears v. Marshalltoicn St. B. 
Co., 65-742. 

In the absence of special authority con
ferred by the legislature, the city has no 
power to authorize the use of a steam motor 
on a street railway, and it will be liable in 
damages for injuries resulting from the use 
of such motor on the streets under its per
mission: Stanley v. Davenport, 54-463. 

As to right to permit use of streets by 
horse railway, see O'Niel v. Lamb, 53-725. 

Under this section a city has the right to 
grant the exclusive privilege for a reasonable 
length of time to construct and operate a 
street railway over any and all streets of the 
city, but it could not make such exclusive 
grant in perpetuity. Such a grant to a com
pany to operate a street railway by horse 
power will not, however, preclude the grant 
to another company of the right to operate 
a street railway by other power: Des Moines 
St. B. Co. v. Des Moines Broad-Gauge St. 
B. Co., 73-513. 

The right to grant an exclusive privilege 
to operate a street railway did not exist prior 
to the enactment of <S 464 of the Code of '73; 
but held, that an ordinance granting such ex
clusive privilege prior to that time was rati
fied by action of the city after this section 
was enacted: Ibid. 

Under the decision as to the right of a 
street railway company under an exclusive 
charter to lay its track over the streets of a 
city, held, that acts of the officers of the city 
in attempting to prevent the company from 
doing so were a violation of the injunction 
in that case: Des Moines St. B. Co. v. Des 
Moines Broad-Gauge St. B. Co., 74-585. 

A grant to a street railway company of 
the exclusive right to operate a street rail
way over streets of the city by animal power 
does not prevent the grant to another com
pany of the right to operate street cars by 
other power: Teachout v. Des Moines Broad-
Gauge St. B. Co., 75-722. • 

Where a street railway was under its 
franchise operating in the middle of the 
street with a single track and the construc
tion of a sewer in the same street was subse
quently ordered, held, that a provision of the 
ordinance that such sewer should be con
structed in the middle of the street was un
reasonable in view of the fact that it might 
without serious inconvenience or injury to 
the abutting property be constructed at the 
side of the street and thus avoid interference 
with the plaintiff's track: Des Moines St. B. 
Co. v. Des Moines, 90-770. 

SEC. 768. Street car vestibules. On and after November 1, 1898, 
every person, partnership, company or corporation owning or operating a 
street railway in this state shall, from November first of each year to April 
first following, provide all cars, except trailers, used for the transportation 
of passengers, with vestibules inclosing the front platform on at least three 
sides, for the protection of employes operating such cars. Any violation of 
this section shall be punished by a fine of not less than fifty dollars nor 
more than one hundred dollars for each day said cars are operated in viola
tion hereof. 

SEC. 769. Railway crossings—speed of trains. Cities having a pop
ulation of five thousand or more shall have power to compel railroad com
panies to erect, construct, maintain and operate, under such regulations as 
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may from time to time be provided by the council, suitable gates upon pub
lic streets at railroad crossings; and cities and towns shall have power t o 
regulate the speed of trains and locomotives on rai lways running over the-, 
s treets or through the limits of the city or town. [25 G. A., ch. 5; 22 G. A.,, 
ch. 16, § 1; C. 73, § 456; R., § 1057.] 

An ordinance regulating the speed of A railway company is liable for injurie» 
trains must be reasonable in order to be to persons at crossings when such injury is. 
valid, and the question of whether or not it due to the train being run at a greater speed, 
is reasonable as applied to portions of the than allowed by city ordinance: Ward v. 
city where the track does not run through Chicago, B. & Q. R. Co., 65 N. W., 999. 
land platted and used for residence or busi- In an action to recover damages against 
ness purposes is for the court: Myers v. Chi- a railway company for negligently causing 
cago, R. I. & P. K. Co., 57-555. the death of a person on its track, the fact 

And this rule is applicable to an ordi- that the engine of defendant was being 
nance under the express authority of this operated within city limits at a higher rate 
section: Burg v. Chicago, Ii. I. & P. H. Co., of speed than allowed by the ordinance may 
90-106. be shown without proof that the accident 

In a particular case, held, that the ordi- was directly due to the train being operated 
nance limiting the speed of trains within the at excessive speed: • McMarshall v. Chicago, 
city limits to ten miles an hour would not be M. I. & P. R. Co.. 80-757. 
deemed unreasonable with reference to a In an action for injury received at a rail-
crossing three-fourths of a mile from the way crossing from a train running at an un-
depot, it not appearing but that the crossing lawful speed plaintiff may prove that he had 
was one in general use, and a dangerous one knowledge of the ordinance: Moore v. St. 
if a higher speed should be permitted: Lar- Paul & K. C. Ji. Co., 71 N. W., 569. 
kin v. Burlington, C. R. & N. R. Co., 85-492. 

S E C . 7 7 0 . V i a d u c t s — w h e n required. Cities having a population of 
seven thousand or over shall have power to require any railroad company, 
owning or operat ing any railroad tracks upon or across any public streets, 
of such city, to erect, construct, reconstruct, complete, and maintain, to t h e 
extent hereinafter provided, any viaduct upon or along such streets, and. 
over or under such tracks, including the approaches thereto, as may b e 
declared by ordinances of such city necessary for the safety and protection 
of the public. The approaches to any such viaduct shall not exceed a total 
distance of eight hundred feet, but no such viaduct shall be required on 
more than every fourth street running in the same direction, and no rail
road company shall be required to build or contribute to the building of 
more than one such viaduct, with its approaches, in any one year; nor shal l 
any viaduct be required until the board of railroad commissioners shall, af ter 
examination, determine the same to be necessary for the public safety and. 
convenience, and the plans of said viaduct, prepared as hereinafter pro
vided, shall have been approved by said board. [22 G. A., ch. 32, § 1.] 

S E C . 771. A s s e s s m e n t of damages . When a viaduct shall be by-
ordinance declared necessary for the safety and protection of the public, 
the council shall provide for appraising, assessing and determining t h e 
damages which may be caused to any proper ty by reason of the construc
tion of the same and its approaches. The proceedings for such purpose 
shall be the same as are provided in case of taking private property for 
works of internal improvement, and the damages assessed shall be paid b y 
the city out of the general bridge fund. [Same, § 2.] 

S E C . 772 . Specifications. The width, height and strength of anjr 
viaduct and the approaches thereto, and the material and manner of con
struction thereof, shall be such as may be required by the board of public 
works and approved by the mayor and council, but if there is no board of 
public works, then such as may be required by the council. [Same, § 3.] 

S E C . 773 . Apport ionment of cost—repairs. When two or more 
railroad companies own or operate separate lines of track to be crossed by 
a viaduct, the proportion thereof, and the approaches thereto to be con
structed by each, or the cost to be borne by each, shall be determined b y 
the council. After the completion thereof, any revenue derived therefrom 
by the crossing thereon of street railway lines shall constitute a special 
fund, and shall be applied in making repairs to such viaduct. One-half of 
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all ordinary repairs to such viaduct or its approaches shall be paid out of 
such fund, or be borne by the city, and the remaining half by the railroad 
company; and if the track of more than one company is crossed, the costs 
of such repairs shall be borne by such companies in the same proportion as 
was the original cost of construction. [Same, § 4.] 

SEC. 774. Refusal to comply. If any railroad company neglects or 
refuses, for more than thirty days after such notice as may be prescribed 
by ordinance, to comply with the requirements of any ordinance passed 
under the provisions of this chapter, the city may construct or repair the 
viaduct or approaches, or any portion thereof, which such railroad com
pany was required to construct or maintain, and recover the cost thereof 
from such company. [Same, § 6.] 

SEC. 775. Regulations as to electric -wires. Cities and towns shall 
have the power to authorize and regulate telegraph, district telegraph, tel
ephone, street railway and other electric wires, and the poles and other 
supports thereof, by general and uniform regulation, and to provide the 
manner in which, and places where, the same shall be placed upon, along 
or under the streets, roads, avenues, alleys and public places of such city 
or town, and may divide the city into districts for that purpose. [22 G. A., 
oh. 16, § 1.] 

SEC. 776. Granting franchise—question submitted. No franchise 
shall be granted, renewed or extended by any city or town for the use of 
its streets, highways, avenues, alleys or public places, for any of the pur
poses named in the preceding section, unless a majority of the legal elec
tors voting thereon vote in favor of the same at a general or special elec
tion. The council may order the question of granting, renewal or exten
sion of any such franchise submitted to a vote at a general election, or at 
one specially called for that purpose; or the mayor shall submit said ques
tion to such vote upon the petition of twenty-five property owners of each 
ward in a city, or fifty property owners in any incorporated town. Notice 
of such election shall be given in two newspapers published in said city or 
town, if there are two, if not, then in one, once each week for at least four-
consecutive weeks. The clerk shall prepare the ballots, and the proposi
tion shall be submitted as provided for in the chapter on elections. The 
party applying for the franchise, or for a renewal or extension thereof, 
shall pay all expenses incurred in holding the election. 

SEC. 777. Temporary side-walks. They shall have power to provide 
for the laying, relaying and repairing of temporary plank sidewalks upon any 
street, avenue, public ground, wharf, landing or market place within the limits, 
of such city or town, at a cost not exceeding forty cents a linear foot, to pre
scribe a uniform width thereof, and to regulate the grade of the same, and 
to provide for the assessment of the cost thereof on the property in front of 
which the same shall be laid; and the city or town clerk shall certify the-
amount of such assessment to the county auditor, and it shall be collected 
the same as other taxes. [C. '73, § 468.] 

SEC. 778. In front of agricultural property. Cities of the first class 
shall have power to provide by ordinance for the laying of temporary side
walks on public streets and highways, in front of property abutting thereon 
and used for purposes of agriculture or horticulture, and not divided into 
lots, and to assess a special tax, not to exceed forty cents per linear foot, 
upon said property to pay for same. Such assessment and improvement 
shall not be made or ordered to be made until three-fourths of the members 
of the council shall, by vote assent to the making thereof. 

SEC. 779. Permanent side-walks—special tax. They shall have 
power to provide for the construction, reconstruction and repair of perma
nent sidewalks upon any street, highway, avenue, public ground, wharf, 
landing or market place within the limits of such city or town; but the con
struction of permanent sidewalks shall not be made until the bed of the-
same shall have been graded so that, when completed, such sidewalks will 
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be at the established grade; and to assess the cost thereof on the lots or 
parcels of land in front of which the same shall be constructed. Towns 
shall have the power to make the street improvements provided for in chap
ter seven of this title, and pay for the same,, or any part thereof, out of the 
general fund, or to assess, levy and collect special taxes for the cost, or any 
part thereof, against the abutting property, in the manner provided in the said 
chapter. But unless the owners of a majority of the linear feet of the prop
erty fronting on the improvements referred to in this section petition the 
council therefor, the same shall not be made unless three-fourths of all the 
members of the council shall by vote order the making thereof. [20 G. A., 
ch. 20, § 1;C.'73, §466.] 

The construction of a sidewalk is a public That the construction a sidewalk is a 
rather than a private improvent, and the street improvement, see notes to \ 792. 
property is not subject to a mechanic's lien As to liabilility of city for injury from de-
for the expense thereof: Coenen v. Staub, fective walks, see notes to \ 754. 
74-32. 

SEC. 780. Repair of sidewalks. Cities and towns shall have power 
to repair sidewalks without notice to the property owner, and assess the 
•expense thereof on the property in front of which such repairs are made, 
and the same shall be certified and collected as other taxes. [25 G. A., ch. 
5; 22 G. A., ch. 15; 22 G. A., ch. 16, § 1; C. 73, § 467.] 

SEC. 781. Removal of snow and ice. They shall have power to 
remove snow, ice or accumulations from abutting property from the side
walk, without notice to the property owner, if the same has remained upon 
the walk for the period of ten hours, and assess the expenses thereof 
on the property from the front of which such snow, ice or accumulations 
shall be removed; but the expense shall not exceed one and one-half cents 
per front foot of any lot, and the same shall be certified and collected as 
other special taxes. [25 G. A., ch. 5, § 1; 23 G. A., ch. 7, § 1; 22 G. A., ch. 
16, § 1.] 

As to liabity of city for injuries resulting from snow or ice in the streets, see notes to 
§754. 

SEC. 782. Grades and grading. They shall have power to establish 
.grades and provide for the grading of any street, highway, avenue, alley, 
public ground, wharf, landing or market place, the expense thereof to be 
paid from the general or grading fund, or from the highway or poll taxes 
oí such city or town, or partly from each such funds. [23 G. A., ch. 9; 22 
G. A., ch. 13, § 1; 20 G. A., ch. 20, § 1; 15 G. A., ch. 51, §§ 1, 5; C. 73, § 465.] 

Establishing or changing grade: The The city is not liable for damages result-
grade of a street can only be established ing from the grading of its streets, if done in 
or changed by ordinance: Kepple v. Keokuk, a careful and skillful manner: Ellis v. Iowa 
61-653; McManus v. Hornaday, 68 N. W., 812; City, 29-229. 
Blanden v. Fort Dodye, 71 N. W., 411. But the city is liable in such cases if the 

A grade cannot be established except by grading is done in an unskillful manner, as 
an "ordinance, and the act of the city in oth- where the natural drainage is destroyed and 
erwise adopting or establishing a grade, to no means is provided for the escape of sur-
the damage of a property owner, will render face water: Ibid; Cotes v. Davenport, 9-227; 
the city liable: Trustees v. Anamosa, 76-538. Tcmplin v. Iowa City, 14-59; Ross v. Clinton, 

As a rule the base line is to govern as to 46-606. 
the grade, but a mistake may be shown in If the property owner erects buildings or 
that as well as in other figures: Freeland v. otherwise improves his lots before the grade 
Muscatine, 9-461. is established by the city council he cannot 

The city is not liable in its corporate ca- recover for any changes in the surface of the 
pacity for negligence of the engineer in es- street made after such improvement pursu-
tablishing for a private person the grade of ant to grade lines established by the council, 
a street in accordance with the ordinances of provided such change of the surface be not 
the city: Waller v. Dubuque, 69-541. negligently done: ICepple v. Keokuk. 61-653. 

A city may be rendered liable by the acts Where an ordinance provided that the 
of its officers in making excavations below grade line should be ascertained by or calcu-
the established grade: Ibid; Freeland v. lated for the middle of the street, held, that 
Muscatine, 9-461; Blanden v. Fort Dodge, 71 it was improper in improving streets to the 

JN. W. 411. grade established by the ordinance to take 
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the outer line of the street as the grade line. 
In determining whether there has been a 
change of grade the height of the surface of 
the street must govern, and it is wholly im
material whether a change by which the sur
face is made to vary from the grade be by 
reason of earth or wood or iron. So held with 
reference to railroad tracks laid upon the 
street: Given v. Des Moines, 70-637. 

Where the natural surface of the street 
is above or below the established grade line, 
the abutting property owners cannot require 
the city to excavate or fill up the street to 
grade; and therefore held, that where the 
track of the railroad was on a level with the 
natural surface of the street the railroad 
company could not be required to lower such 
track to the established grade so long as the 
street itself was not lowered to such grade: 
Ibid. 

As to change of grade and liability for 
damages caused thereby, see \ 785 and notes. 

Defective drainage: A city is not liable 
to a civil action for wholly failing to provide 
drainage or sewerage, nor for any defect or 
want of efficiency in the plan of sewerage or 
drainage adopted: Knoslman & Petersen Co. 
v. Davenport, 68 N. W., 887. 

But if by reason of a defective plan or in
sufficiency of the drain the sewer water is 
cast upon premises which are up to grade 
and would not have been injured but for the 
improvement made by the city, the owner 
may recover even though the injury is due 
to defect in the plan adopted with reasonable 
care: Ibid. 

It is the duty of the city, in case of ob
structing the natural flow of surface water, 
to provide waterways sufficient to carry off 
the water that may reasonably be expected 
to accumulate, as well as that from floods, 
freshets, etc.: Dumour v. Lyons, 44-276. 

An adjoining property owner cannot be 
held guilty of contributory negligence in 
building his walls in reference to the grade 
of the street, nor in storing goods in a cel
lar which is not subject to being flooded if 
the city does not allow the street to become 
obstructed: Ibid. 

A municipal corporation in raising the 
grade of a street is under obligation to pro
vide at least temporary means of escape for 
surface water to prevent its being backed 
upon adjoining property: Cotes v. Davenport, 
9-227. 

How long this escape must be kept open, 
and whether the closing of the means so pro
vided is an act of negligence, are questions 
of fact for .the jury: Ross v. Clinton, 46-606. 

It is the duty of the city to provide water
ways sufficient to carry off the water that 
might reasonably be expected to accumu-

SEC. 783. Uniformity of grade. They shall have power to provide 
that the grading of all streets, highways, avenues, alleys, public grounds, 
wharfs, landings or market places of all additions to any city or town, 
shall be done in the same manner, and conform to existing streets, avenues, 
highways and alleys thereof. [22 G. A., ch. 16, § 1.] 

SEC. 784. Embankments and fills. Cities of the first class shall have 
power to construct embankments where streets cross ravines, or where it 
is necessary that fills should be made for the purpose of retaining the street 

late, judging by such floods as have pre
viously occurred; and where it appeared 
that there had been two previous storms of 
equal severity, held, that the finding that the 
rainfall was not unusual was not contrary to 
the evidence: Powers v. Council Bluffs, 50-
197. 

A city is not ordinarily, if ever, liable for 
failure to provide culverts or gutters ade
quate to keep the surface water off from 
adjoining lots below grade, particularly if 
the injury would not have occurred had the 
lots been filled up to a level with the street: 
Frebury v. Davenport, 63-119. 

As between a property owner and the 
city, the property owner is required, in order 
to protect himself from accumulation of sur
face water, to raise his lot to grade, and the 
same principle must obtain between adjoin
ing owners: Phillips v. Waterhouse, 69-199. 

A city is under no obligation to raise the 
lots to the line of grade of the streets, nor 
chargeable with the duty of keeping such 
lots free from overflow of water. The lot 
owner may escape annoyance or loss by such 
overflow by filling his lot to grade, or con
structing sewers and sluices, but the city is 
not liable for the failure to drain such lots: 
Gilfeather v. Council Bluffs, 69-310. 

The owner of property cannot recover 
for injury from overflow of water occasioned 
by the construction of sewers and drains by 
the city if the overflow would not have oc
curred had the premises been brought up to 
grade: Knostman & Petersen Co. v. Daven
port, 68 N. W., 887. 

A city is not liable for damages result
ing from obstruction of overflow water as it 
is from the obstruction of water flowing in 
the natural channel: Morris v. Council Bluffs, 
67-343. 

The supreme court has never gone further 
in maintaining the property owner in the 
right to protection against surface water 
than to hold that the city must provide tem
porary means of escape therefor. But it has 
on the other hand held that an owner of a lot 
below grade must take notice of any expo
sure by bringing the street to grade, and 
must exercise reasonable diligence to protect 
himself by bringing his own lot to a corre
sponding grade: Ibid. 

A city cannot be enjoined from construct
ing a tile drain opening into a street the 
water from which will flow upon the prem
ises of an owner unless by that means a 
greater amount of water is thrown upon the 
premises of the party complaining, or it is 
thrown upon his premises in such way as to 
be more injurious than if discharged in the 
natural manner: Collins v. Keokuk, 91-293. 
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at grade to the full width of the remaining portions thereof. Such cities-
may purchase or condemn lands suitable for such purposes in the manner 
provided for condemning land by cities; but when the abutting property 
shall be brought to grade, such city shall reconvey the land so taken to 
the owner from whom the same was taken, or his grantees, upon the pay
ment by him or them of the price originally paid by said city at the time 
said property was purchased or condemned. [25 G. A., ch. 4, §§ 1, 2.] 

SEC. 785. Change of grade—damages. When any city or town shall 
have established the grade of any street or alloy, and any person shall have 
made improvements on the same, or lots abutting thereon, according to the 
established grade thereof, and such grade shall thereafter be altered in 
such a manner as to damage, injure or diminish the value of such property 
so improved, said city or town shall pay to the owner of such property the 
amount of such damage or injury. [C. 73, § 469.] 

Change of grade: The grade is estab
lished within the meaning of this section 
by the passing of an ordinance for that pur
pose, and if buildings are erected with refer
ence to the grade thus established a chang
ing of grade will render the city liable 
although the new grade conforms prac
tically to the natural surface, which has not 
been made to conform to the grade first 
established; provided the permanent im
provement of the street is made in accord
ance with the new grade; Ressegieu v. Sioux 
City, 63 N. W., 184. 

If the street is not permanently improved 
in accordance with the new grade it may 
perhaps be said that damage to the property 
owner has not resulted from such subsequent 
change: Ibid. 

It is not the passage of an ordinance 
changing the grade which gives right of 
action to a property owner for damages, but 
the actual making of the physical changes 
therein contemplated: Hempstead v. Ées 
Moines, 63-36. 

There can be no recovery of damages for 
change of grade where the city has not at
tempted to change the physical surface of 
the street, and it will not be liable for such 
change made without authority by a street 
railway: Slritesky v. Cedar Rapids, 67 N. W., 
271. 

Macadamizing the street, thereby raising 
the surface about one foot, held not to con
stitute a change in grade, as it would be 
presumed, in the absence of proof to the con
trary, that the street was left at the proper 
grade line to receive the material: Warren 
v. Henly, 31-31. 

Alteration in the surface of the street 
due to an improvement, but without any 
substantial change in the grade of the sur
face as originally fixed, will not entitle the 
property owner to damages for change of 
grade: Coates v. Dubuque, 68-550. 

The change of grade of a street necessa
rily effects a change of grade of cross streets 
intersecting the same: Couklin v. Keokuk, 
73-343. 

Liability for damages: A city has au
thority to change the grade of its streets, 
and the fact that a property owner has built 
in accordance with the established grade, 
and thereafter the grade is changed to his 
injury, will not entitle him to damages ex
cept as the statute gives compensation or his 

property has been injured by negligence or 
unskillfulness in making the change: Rus
sell v. Burlington, 30-262. 

Aside from statutory provisions the city 
is not liable for necessary damages done to-
property in consequence of establishing or 
changing the grade of streets, etc. : Créai v. 
Keokuk, 4 G. Gr., 47; and a party claiming 
the benefit of the remedy provided by statute 
must pursue the method pointed out: Cole v. 
Muscatine, 14-296; Cotes v. Davenport, 9-227» 
Burlington v. Gilbert, 31-356. 

The right to compensation only arise» 
when improvements have been made subse
quently to the establishment of the grade, 
but the damages for which compensation is. 
to be made are those accruing to the entire 
real estate, and not alone those accruing to-
the improvements: Dalzell v. Davenport, 12-
437. 

The filling up and grading of residence 
lots in accordance with the established grade 
of the street and preparing the same to be 
built upon constitutes the making of im
provements as contemplated by this section: 
Chase v. Sioux City, 86-603. 

The city is made liable in such cases not 
only for injury to the property, but for dam
ages resulting from the value of the property 
being diminished. Such diminution is not to 
be estimated alone on the improvements 
erected subsequently to the establishment 
of the grade, but upon the whole property: 
Hempstead v. Des Moines, 52-303. 

The improvements referred to in the stat
ute, the making of which entitles the prop
erty owner to damages in case of change of 
grade, are those made on lots situated on a 
street the grade of which is changed: Ibid. 

Where improvements are made to cor
respond with the street as constructed under 
an existing grade, it will be presumed, in 
assessing damages resulting from a change 
in such grade, that the street was constructed 
in accordance with the grade as previously 
established, and that the change in grade 
necessitated a corresponding change in the 
surface of the street: Thompson v. Keokuk, 
61-187. 

Property is to be deemed improved ac
cording to the established grade of the street 
within the meaning of this section whenever 
it is so improved that it can be comfortably 
and conveniently used for the purpose for 
which it is devoted, while the street upon 
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which it abuts is maintained at that grade. 
Such question is for the jury to decide, and 
it is error to instruct them that the question 
whether the improvements were made ac
cording to the grade depends entirely upon 
whether they were intentionally built above 
the line: Conklin v. Keokuk, 73-343. 

When the council affirms the* appraise
ment it determines that it will make the 
physical change necessary to conform the 
street to the grade established, and from 
that time the right of compensation consti
tutes a claim in favor of the owner of the 
property, and in case of his death his execu
tor or administrator and not his heirs are 
the proper parties to prosecute and appear 
in the proceedings to collect such damages: 
Ibid. 

Where the grade is changed and the 
street cut down from curb to curb, the right 
oi action for the change of grade of the side
walk as well as for the change in grade of 
the street accrues, and a subsequent and sep
arate action for injuries resulting from the 
•change of the grade of the sidewalk cannot 
be maintained: Ibid. 

In estimating the damages opinions of 
witnesses may be received as to the value of 
the property before and after the change in 
grade: Dalzell v. Davenport, 12-437. 

In determining the difference in value of 
property due to the change of grade the 
court should take into consideration the uses 
and purposes for which the building was 
erected and it is not error to allow the wit
ness to testify as to the fair market value of 
the property before and after the change of 
grade for that purpose: Preston v. Cedar 
Jiapids, 63 N. W., 577. 

Where the effect of the change in grade 
is such as upon the whole to increase the 
value of the property, the owner cannot re
cover for incidental disadvantage or expense 
resulting therefrom: Meyer v. Burlington, 52-
.600. 

In an action for damages for changing 
the grade the question to be determined by 
the jury is whether the alteration of the 
grade diminished the value of plaintiff's 
]5roperty. If the property is benefited more 
than it is injured by the change, there is no 
right to recover damages: McCash v. Bur
lington, 72-26. 

Where, by filling the lot and raising the 
house to correspond to the grade as changed, 
the value of the property was made greater 
than before the change, lield, that the cost of 
filling the lot and raising the house should 
be taken into account in determining the 
damage: Thompson v. Keokuk, 61-187. 

In determining the damages by reason of 
change of grade, the rule is to consider the 
difference in the value of the property as it 
was just before the change and as it was just 
after, so far as such difference is due to the 
change. In such cases resulting benefits 
may be taken into account: Stewart v. Coun
cil Bluffs, 84-61. 

Evidence as to the reasonable cost of put
ting the property in the same condition that 
it was before the change is admissible and 
proper to be considered; but the ultimate 
fact is the difference in the value caused by 
the change, and not the expense of putting 
the property into the same condition: Ibid. 

The statute provides the steps to be taken 
by the city, when it proposes to change the 
grade, for the purpose of determining the 
damage to property owners, etc., and the 
city having failed to take such steps is liable 
to an action by a property owner for the 
damages, and he is not limited to injunction 
or mandamus to compel the city to pursue 
the statutory course: Noyes v. Mason City, 
53-418. 

As no appeal is provided for in the pro
ceedings contemplated by statute for the 
assessment of damages and such assessment 
may be annulled by the city council, the lot 
owner is not confined to the remedy there 
provided, and may maintain an action for 
damages: Hempstead v. Des Moines, 52-303. 

Where the city proceeds to alter the 
grade of a street without taking the proper 
steps for ascertaining damages, the prop
erty owner has no adequate remedy except 
to enjoin the city from making the altera
tions until it has the damages assessed, and 
pays or tenders the amount so ascertained. 
He may, however, if he sees fit, allow the 
city to make the alteration and then bring 
suit to recover the damages: Phillips v. 
Council Bluffs, 63-576. 

A party who before the making of im
provements waives, in writing, his claims 
for damages, cannot afterwards make a claim 
for damages when the city has acted in ac
cordance with the plan to which he has thus 
given his assent: Burlington v. Gilbert, 31-
350. 

A property owner who petitions for the 
improvement of a street must be presumed 
to intend that such improvement shall be 
made in accordance with the grade as then 
established and is estopped from afterwards 
recovering damages against the city on 
account of the adoption of such grade as 
different from the grade existing at the time 
his property was improved: Preston v. Cedar 
Bapids, 63 N. W., 577. 

SEC. 786. Appraisers. The amount of such damage or injury shall 
be determined and assessed by three disinterested freeholders, one of whom 
shall be selected by the mayor, one by the owner of the property, and one 
by the two so appointed; or, in case of their disagreement, by the council. 
If the owner fails to select an appraiser within ten days from the time of 
receiving notice to select same, then the council shall select all such 
•appraisers. [C. '73, § 469.] 

SEC. 787. Notice. The appraisers shall take an oath to faithfully and 
impartially discharge their duties. They shall give ten days' notice in 
"writing to the owner of the property affected of the time and place of their 
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meeting to view the premises and make their assessment, if such owner 
resides in the county; which notice shall be served in the same manner a s 
original notices in the district court. If the owner resides outside of t he 
county, or his residence is unknown, notice shall be given by publication 
once a week for three weeks in some newspaper published in the city or town 
where the property is located. [C. '73, § 469.] . 

S E C . 788 . Asses sment . The appraisers shal l view the premises, and, 
in their discretion, receive evidence, and may adjourn from day to day. 
When the appraisement is completed, the appraisers shall sign and re tu rn 
the same to the council, which shall be done within thirty days from the da te 
of their selection. [C. 73, § 469.] 

S E C . 789 . C o n f i r m a t i o n — p a y m e n t . The council may, in its dis
cretion, confirm or annul the appraisement, and, if annulled, all proceed
ings shall be void and of no effect; but, if confirmed, an order of confirmation 
shall be entered by the clerk in the record of the proceedings of the council. 
No alteration of grade shall be made until the damages assessed shall have 
been paid or tendered to the owner of the property so injured or damaged. 
[C. 73, § 469.] 

S E C . 790 . Appeal—costs . Any person interested may appeal from 
the order of confirmation to the district court of the county in which such 
property is located, by giving written notice thereof to the mayor, within 
twenty days after the order of confirmation is entered. On the trial of t he 
appeal, all questions involved in the proceedings, including the amount of 
damages, shall be open to investigation, and the burden of proof shall, in 
all cases, be upon the city or town to show that the proceedings are in 
accord with the provisions of this chapter. The cost of such proceedings, 
incurred prior to the order of confirmation or annulment of the appraise
ment, shall in all cases be paid by the city or town. If the person appeal
ing recovers more damages than were awarded by the appraisers, he shal l 
recover the costs of the appeal; if he recovers the same or less than the 
award, the costs of the appeal shall be taxed to him. [C. 73 , §469.] 

The notice of appeal must be given to the his official capacity, or to the city or to the 
mayor. If sufficient in form and given to the individual: Conklin v. Keokuk, 73-343. 
person who holds the office of mayor, it is On the trial of the appeal the city cannot 
immaterial whether directed to the mayor in challenge a taxpayer as juror: Ibid. 

S E C . 791. Sewers . They may provide for or authorize the construc
tion, reconstruction and repair of sewers, and regulate their use, and pay 
therefor out of the general or sewer fund. [22 G. A., ch. 9; 21 G. A., ch. 
116; C. 73, § 465.] 

In general as to sewers, see next chapter. 

C H A P T E R 7. 

OF STREET IMPROVEMENTS, SEWERS AND SPECIAL ASSESSMENTS. 

S E C T I O N 7 9 2 . Asse s s ing cost of improvements . Cities shall have 
power to improve any street, highway, avenue or alley by grading, parking, 
curbing, paving, graveling, macadamizing and gut ter ing the same or any 
par t thereof, and to provide for the making and reconstruction of usch s t reet 
improvements, and to assess the costs on abutt ing property as provided in 
this chapter; but the construction of permanent parking, curbing, paving, 
graveling, macadamizing or gut ter ing shal l not be done until after the bed 
therefor shal l have been graded, so tha t such improvement, when fully 
completed, will br ing the street, highway, avenue or alley up to the 
established grade: provided that only so much of the cost of the removal of 
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the earth and other material as lies between the sub-grade and the established 
grade shall be assessed to abutting property. [25 G. A., ch. 7, § 20; 23 G. 
A. ch. 9, § 1; 22 G. A., ch. 13, § 1; 22 G. A., ch. 16, § 1; 21 G. A., ch. 168, 
§ 1; 20 G. A., ch. 20, § 1; C. 73, §§ 466, 527; R., § 1095.] 

What improvements may be made: 
" Macadami7ing " includes " trimming " and 
"gut ter ing:" Me Ñamara v. Estes, 22-246. 

" To pave " may include all things neces
sary to make a level and convenient surface 
for horses, carriages and foot passengers of 
any convenient or practicable material: Buell 
v. Ball, 20-282, 290. 

The authority to "pave," given in a spe
cial charter, held to include the power to ma
cadamize and gutter: Warren v. llenley, 31-31. 

A sidewalk is a part of the street and may 
be paved with brick or stone under the same 
authority which warrants the improvement 
of the rest of the street: Ibid. 

The laying of a plank sidewalk is within 
the authority to cause streets to be paved or 
macadamized: Bwlinglon & M. li. II. Co. v. 
Spearman, 12-112. As to sidewalks, see \ 
777-779; also, notes to \ 754. 

Where an improvement consisted in an en
tire raising and changing of the surface of the 
street, held, that it was an improvement for 
which a special tax might be levied under 
this section, and not " repa i r ing" as con
templated by the preceding section, to be 
paid for out of the general funds: Iioons v. 
Lucas, 52-177. 

Where the improvement, such as paving 
or macadamizing becomes worn out, it may 
be renewed at the expense of the owners of 
abutting property: Coates v. Dubuque, 68-550. 

The question whether an improvement is 
demanded by the public wants or necessities 
is to be determined by the city council, and 
their determination is conclusive except for 
want of authority or fraud or oppression: 
Ibid. 

The statute confers no authority to assess 
abutting property for grading or filling a 
street: Bucroft v. Council Blujfs, 63-646; ¿>'co-
field v. Council Bluffs, 68-695. 

Such grading or filling as may be prop
erly part of the work of paving may be 
charged upon abutting lots as a portion of 
the expense of paving, but any considerable 
filling or substantial change of the grade 
does not, in a proper sense, constitute a part 
of the work of paving: Ibid. As to grading, 
see \ 782 and notes. 

Where a city constructed a sewer through 
a street, rendering it necessary to tear up the 
macadamizing previously done and macada
mize again, hiela, such expense was not one 
for which abutting property could be spe
cially assessed, but that it was incident to 
the construction of the sewer, and might, as 
such, be paid out of the general fund: Bur
lington v. Palmer, 67-681. 

The city may grade and macadamize less 
than the whole width of the street where it 
is not shown to be for the injury or oppres
sion of owners of property adjacent thereto: 
Morrison v. Hershire, 32-271, 276. But the 
cost of such paving must be divided between 
the property owners on the opposite sides of 
the street even though the portion paved is 

on one side of the center: Muscatine v. Chi
cago, B. I. & P. R. Co., 88-291. 

Where the city is invested with power to 
make improvements the necessity for making 
such improvements is a matter for the exclu
sive determination of the city and the courts 
will not interfere with its action, in the ab
sence of fraud or oppression: Deioey v. Bes 
Moines, 70 N. W., 605. 

The necessity for such improvements is 
not to be measured solely by the wants and 
necessities of the abutting lot owners: Ibid. 

The city has no rig ht to tax abutting prop
erty for the cost of street improvements 
which are not to be constructed in accord
ance with the established grade. Costs of 
temporary improvements are not to be so-
taxed: McManus v. Hornaday, 68 N. W., 812. 

Taxing power: Making the cost of such 
improvements a charge upon abutting prop
erty is an exercise of the power of taxation 
and not of the right of eminent domain, and 
such a provision is not unconstitutional as 
being unequal, applying to particular indi
viduals or classes, and not uniform: Warren 
v. Henley, 31-31. 

The power to make special assessments is 
distinct from the power of general taxation; 
but both may be granted by the legislature: 
Fairfield v. Batcliff, 20-396. 

All expenses of street improvements may 
be, in accordance with the law, assessed up
on abutting property without regard to the 
benefits to be conferred upon such property: 
Oatch v. Bes Moines, 63-718. 

When it is sought to charge a property 
owner for the cost of works of public im
provement from which he acquires but lit
tle benefit except such as is shared by the 
public generally, the power must be exer
cised strictly in the manner prescribed by 
law: Coggeshall v. Bes Moines, 78-235. 

The powers given a city or town to make 
special assessments against abutting prop
erty for street improvements are usually 
strictly construed: Bucroft v. Council Bluffs,^ 
63-646. 

While such power must be clearly given, 
it will be enforced when it is within the 
reasonable construction of the law: McNa-
mara v. Estes, 22-246. 

The city council may provide the mode 
under which the taxes contemplated in this • 
and the following section shall be assessed 
and authorize the city auditor to make such 
assessment: Burlington v. Quick, 47-222. 

The word "lot," in prior provisions held 
to mean any portion, piece or division of 
land: Buell v. Ball, 20-282. 

Who responsible for: An owner of a cor
ner lot may be required to pay for the cost 
of macadamizing one-fourth of the square oc
cupied by the intersection of the streets. 
abutting his property: Wolfe v. Keokuk, 48-
129. 

Under prior provisions, held, that a spe
cial tax for the improvement of a street. 
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could not be taxed to a street railway com
pany occupying a portion of such street: 
Koons v. Lucas, 52-117; nor to a railway com
pany having an easement in the street: Mus
catine v. Chicago, It I. & P. B. Co., 88-291; 
but see now \ 833. 

Special assessments, under this section, 
held to be covered by the provisions of a 
lease requiring the tenant to pay all taxes 
assessed upon the property during such 
lease: Cassady v. Hammer, 62-359. 

The assessment is to be made upon own
ers of property abutting upon the part of the 
street which is improved: Kendig v. Knight, 
60-29. 

The fact that the city issues warrants in 
payment of expenses of improvements on 
the street, greater in amount than the ac
tual cost of the improvements, for the pur
pose of making up a deficiency caused by 
the warrants being below par, will not be 
a ground of objection to the assessment on 
the part of an adjoining property owner 
whose property is assessed for such im
provements: Warren v. Henly, 31-31. 

The fact that an improvement, made on 
two streets in pursuance of two different 
resolutions, is made the basis of one assess
ment on both streets does not render the tax 
illegal: Kendig v. Knight, 60-29. 

Assessment of sidewalk taxes should be 
against lots separately and not en masse. 
Moyce v. Aplington, 90-352. 

The fact that in assessing the costs of im
provements upon communicating streets the 
entire frontage of the corner lot upon both 
streets is made the basis of assessment does 
not amount to double assessment of such 
property: Morrison v. Hershire, 32-271. 

Whore a corner lot faced upon two streets, 
and the tenant thereof was under obligation 
to keep up sidewalks in front of the lot, etc, 
held, that he was liable for taxes assessed for 
the construction of sidewalks on each of the 
streets: Des Moines v. Dorr, 31-89. 

An owner of a corner lot may be required 
to pay for the cost of macadamizing one-
fourth of the square occupied by the inter
section of the streets on which his property 
abuts: Wolf v. Keokuk, 48-129. 

The assessment is to be made upon own
ers of property abutting upon the part of the 
street which is improved: Kendig v. Knight, 
60-29. 

Estoppel: Where the owner of abutting 
property knows that it is the intention to as

sess the cost of improvements of the adjoin
ing street upon such property, and makes no 
objection, he will be estopped from question
ing the regularity of the assessment: Iiohin-
son v. Bmiington, 50-240. And see Patterson 
v. Baumer, 43-477. 

But where a land owner protests against 
the work being done, and it is done notwith
standing his remonstrance, he is not estopped 
from contesting the regularity of the assess
ment, although he has not taken steps to en
join the prosecution of the work: Tallant v. 
Burlington, 39-543. 

A property owner is not estopped from 
objecting to the validity of an assessment on 
the ground that the method of making such 
assessment has not been complied with, by 
standing by and allowing the improvement to 
be made without objection, if he might have 
supposed that the improvement was to be 
paid for out of the general fund: Hager v. 
Burlington, 42-661. 

Where proceedings for the levy of a 
special assessment for the improvement of a 
street are void for want of jurisdiction from 
the beginning, a property owner is not es
topped to deny the validity of the assessment 
on the ground that he has made no objection 
to the proceeding while the improvement was 
in progress: Starr v. Burlington, 45-87. 

Exemption from special assessment: 
School property is not exempt from liability 
for taxation by special assessment for im
provement of streets, building of sidewalks, 
etc. Though, perhaps, such tax cannot be 
enforced by a sale of the property, it may be 
exacted in some other manner, probably by 
an action: Sioux City v. Independent School 
Dist., 55-150. 

But the city has no authority to assess ex
penses of constructing a sewer upon abutting 
property belonging to the state. It has such 
powers only with reference to taxing prop
erty for improvements as are conferred upon 
it by statute, and the power of subjecting 
the property of the state to the payment of 
such an assessment is not contemplated by 
statutory provisions: Polk County Savings 
Bank v. State, 69-24. 

It is apparent from the provisions of this 
section that a special assessment for street 
improvements is not a tax for city purposes, 
and agricultural land within the city limits 
is liable therefor, although by statute it may 
be exempted from city taxation: Farwell v. 
Des Moines Brick Mfg. Co., 60 N. W., 176. 

SEC. 793. How ordered. The construction or reconstruction of such 
improvement shall not be ordered made until three-fourths of all the 
members of the council shall by vote assent thereto, unless the same be 
petitioned for by the owners of the majority of the linear front feet of the 
property abutting thereon; but a majority of the council may provide for 
repairing said improvements. [25 G. A., ch. 7, § 19; 20 G. A., ch. 20, § 1; 
C.73, §§ 466, 494; R., § 1135.] 

Improvements may be ordered either 
when the proper petition is presented, or by 
three-fourths vote without such petition: 
Tallant v. Burlington, 39-543. 

In ordering an improvement in the ab
sence of a petition therefor, the council may 

.act upon information furnished by the re

port of a committee as well as upon their 
own knowledge in determining the necessity 
of the improvement: Brewster v. Davenport, 
51-427. 

Under the provisions of a special charter 
somewhat similar to this section, held, that a 
party, who with others signed and presented 
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A party who signs and joins in presenting 
to the council a petition praying for a cer
tain improvement cannot afterwards object 
to the proceedings upon such petition on the 
ground that a sufficient number of property 
owners did not sign it. The proceedings 
would be binding as to him although they 
might not be as to others not signing: Bur
lington v. Gilbert, 31-356. 

A property owner who petitions for the 
improvement of the street must be assumed 
to intend that the improvement shall be ac
cording to the grade as then established, 
and is estopped from recovering damages to 
his property by reason of the establishment 
of such grade although it varies from the 
grade established at the time his property 
was improved. Preston v. Cedar Bapids, 63 
N. W., 577. 

to the council a petition praying that certain 
improvements should be made, could not ob
ject to the proceedings thereunder on the 
ground that a sufficient number of property 
owners had not signed such petition. The 
proceedings would be binding as to him, al
though they might not be as to others who 
had not signed: Burlington v. Gilbert, 31-356. 

Under this section improvements may be 
ordered by the city council either when the 
petition is presented, signed by the requisite 
number of property owners, or upon a three-
fourths vote of the council without such peti
tion: Tallant v. Burlington, 39-543. 

In ordering an improvement in the ab
sence of a petition therefor, the council may 
act upon information furnished by the re
port of a committee as well as upon their 
own knowledge in determining the necessity 
of the improvement: Brewster v. Davenport, 
51-427. 

. SEC. 794. Sewers. They shall have power to provide for the making, 
reconstruction and repair of sewers and catch basins in any street, highway, 
avenue, alley, public ground or market place within the limits of said city, 
and may by ordinance divide such city into such sewer districts as the 
council may determine, numbering them consecutively, or the entire city 
may be included in one district; but such construction or reconstruction 
shall not be ordered made until three-fourths of all the members of the 
council shall by vote assent thereto, unless the same shall be petitioned for 
by the owners of a majority of the linear front feet of the property abutting 
on such sewer, and a majority of the owners of adjacent property benefited 
thereby and liable to assessment therefor; but a majority of the council may 
provide for their repair. Any city in which any state building may be 
situated shall permit the officers in charge thereof, or of their construction, 
to construct sewers therefor through or under any of the streets, highways, 
avenues, alleys or public places of said city, or to connect the same with 
the city sewer system, under the same regulations that are provided for 
private property owners. [25 G. A., ch. 7, § 19; 24 G. A., ch. 11; 23 G. A., 
ch. 10; 22 G. A., ch 8, §§ 1, 2; 22 G. A., ch. 16, § 1; 21 G. A., ch. 34; 21 G. A., 
ch. 168, § 20; 18 G. A., ch. 55, § 1; 17 G. A., ch. 162, § 1; 16 G. A., ch. 54, § 
1; C.73, §465.] 

Under prior provisions, held, that the city 
might create one sewerage district, com
prising all its territory; that an ordinance 
having been duly passed providing for the 
construction of sewers, the city might, by 
resolution, exercise the authority, and apply 
i t to any particular sewer; and that a call of 
yeas and nays was not essential on passage 
of such resolution: Grimmell v. Des Moines, 
57-144. 

Sewerage in a populous city is not merely 
a private matter for the convenience of a 
few persons, but is a matter of public con
cern affecting the health and lives of the 
inhabitants, and a city or town may, in pur
suance of law, assess the expense of the con
struction of a sewer upon abutting property, 
without regard to the benefits conferred 
upon such property: Gatch v. Des Moines, 63-
718. 

The construction of one sewer leading 
through two or more connecting streets may 
be ordered in one proceeding, and the as
sessment made upon abutting property for 
the whole work: Grimmell v. Des Moines, 57-
144. 

Where a city had, prior to the passage of 
a statute authorizing special assessments on 
adjacent property, levied a tax for, and com
menced the construction of, a sewer, which 
constituted a main artery in the system of 
sewerage of the city, held, that it could not 
change the mode of paying for further im
provements, and require the adjacent prop
erty to pay the whole expense thereafter to 
be incurred; and further, held, that the leg
islature could not, by a legalizing act, ren
der valid such improper action of the city: 
Independent School Dist. v. Burlington, 60-500. 

SEC. 795. Condemning land for. They shall have power, in order to 
«arry off flowing water, or for other reasons, to follow ravines, and lay a 
main or lateral sewer to pass through private property, and condemn the 
.same for the location thereof, in the manner provided for the condemnation 
of land for city purposes, the costs of which shall constitute a part of the 
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expenses of the sewer, and be assessed accordingly. * [24 G. A., ch. 8, § 1; 
16 G. A., ch. 107, § 2.] 

SEC. 796. Cross sewers. They shall have power to provide, by ordi
nance or resolution, terms and conditions on which cross sewers may be 
attached to or connected with main sewers; and, in cases where sewers have 
been constructed in whole or in part by special assessment, may pay to the 
parties who have been so assessed the money, or a part thereof, charged and 
collected for the privilege of attaching such cross sewers. [17 G. A., ch. 
162, § 6.] ! 

SEC. 797. Changing water courses. They shall have power to 
deepen, widen, straighten, wall, fill, cover, alter or change the channel of 
any water course or part thereof, flowing through the limits of such city; to 
construct artificial channels, or covered drains, sufficient to carry the water 
theretofore flowing in such water course, and divert it from the natural 
channel, and conduct the same through such artificial channel or covered 
drain, and fill the old channel. [23 G. A., ch. 6, § 1; 19 G. A., ch. 89, § 3.] 

SEC. 798. Flans. When the council determines, by resolution or 
otherwise, to exercise the powers named in the preceding section, it shall 
direct the city engineer, if there is one, and if not one employed by it, to 
make the proper plans and specifications for doing the work, and prepare 
an estimate of the cost thereof. [23 G. A., ch. 6, § 2.] 

SEC. 799. Question submitted. If the council on receiving the plans, 
specifications, and estimate of the expenses to be incurred, referred to in the 
last preceding section, shall still be of the opinion that the work should be 
done as proposed, it shall call a special election to finally determine the 
same question, and also the question of levying a special tax, in addition 
to all other taxes now provided for by law, for that purpose. If the coun
cil shall determine that the estimated cost is greater than should be levied 
and collected in a single year, it may fix the yearly proportion, and deter
mine in what years the same shall be levied and collected, and provide by 
ordinance or resolution the time of submitting the question to a vote. 
[Same, § 3.] 

SEC. 800. Plat. If a majority of the votes cast shall be in favor of 
the proposition, the council shall order the engineer to make a survey and 
plat of the stream or portion thereof proposed to be widened, deepened, 
straightened, walled, filled, altered, changed or diverted. The plat shall 
show its condition, position, location, boundaries and course at the time of 
the platting of the town site, as nearly as possible; its present condition, 
location and course; any changes that have occurred in its natural course 
since the platting of the town site; all the lots or tracts of land, by their 
description, abutting on said original or present channels, and the names 
of all the owners thereof; which plat and notes of the survey the engineer 
shall file in the office of the clerk, retaining a duplicate in his office. 
[Same, § 4.] 

SEC. 801. Damages assessed. After the plat and notes of the survey 
are made and filed, the council shall appoint five commissioners, resident 
freeholders of the city, not interested in any property abutting on said 
stream, who shall be sworn faithfully and impartially to perform the duties 
that may be required of them, either by this chapter or any ordinance 
passed in pursuance hereof, who shall determine what lot, lots or lands 
abutting on said stream will be benefited or damaged by doing the work, 
the amount of benefit or damages which will accrue to or be sustained by 
each and every lot, lots or lands, and the owners thereof, and make report 
in writing of their findings. In determining any question as to whether 
benefits accrue to or damages are sustained by such lot, lots or lands, or the 
owners thereof, the said commissioners shall consider the amount of land 
reclaimed or lost, the expense that will be incurred by the owners thereof 
in doing said work, and the advantages accruing from the removal of the 
easement of said water course, and any other matter that they may think: 
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proper to be considered for such purpose, but no damages shall be awarded 
for the cost of filling said channel. The commissioners shall give notice 
of the time and place of their meetings to determine what lot, lots and lands 
are benefited or damaged, by publication thereof at least five days succes
sively prior thereto, in some newspaper of general circulation in said city; 
and, for the purpose of enabling them to determine the fact of benefit or 
damage, may take any competent evidence which the owner of any prop
erty affected may see fit to offer. The findings of the commissioners shall 
be returned to the council, and it may approve, reject or modify the same. 
Notice of the hearing before the council, upon the report so made, shall be 
given by publication in a newspaper of general circulation in the city for 
five successive days, which last publication shall be ten days before such 
hearing, and if, after this hearing, it shall conclude to reject the report, it 
shall resubmit the matter to other commissioners, who shall proceed as in 
the first instance. If the council shall approve or modify this second find
ing, it shall proceed to assess the amount of benefits so found against said 
abutting lot, lots or lands, and the channel to be filled or reclaimed. Any 
person aggrieved by the action of the council in making said assessment 
may appeal therefrom to the district court of the county in which it is made, 
within twenty days from the date of the assessment, and also have the 
right to review the action of the council in said court in the manner now 
provided by law. [Same, § 5.] 

SEC. 80S. Filling channel—assessment of cost. If it is proposed to 
divert a stream or part thereof from its course and conduct it through 
a new channel, or through a covered drain, the council shall have power to 
order the old channel filled up, and if any part is not so filled by the owner 
or owners within such time as may be prescribed by ordinance or resolu
tion, the council may contract for filling the same or any part thereof, 
and shall have power to assess the cost thereof against the property 
abutting thereon, including that reclaimed therefrom, in proportion to the 
number of cubic yards of fill required and made upon, against and in front 
of each of said lots or tracts, and shall provide, by ordinance or resolution, 
the manner of ascertainment of said cost, and of adopting and making said 
assessments; notice to be given to said owners of the time and place of mak
ing the same; and it may also provide by ordinance or resolution when said 
special assessments for benefits and for the expense of filling the old chan
nel shall become due and payable, whether in one payment or in install
ments, the number of installments, the rate of interest, not exceeding six 
per cent, per annum, the deferred payments shall draw, and the time when 
said special installments shall mature. Such assessments shall become a 
lien and be collected as in case of special assessments for sewers. [Same, 
§§ 6, 7.] 

SEC. 803. Continuing streets. Streets and alleys intersecting the 
stream or old channel shall be projected across it so as to make a continu
ous street or alley, and if such street or alley is shown upon the recorded 
plat as terminating on one side of such stream or old channel, the plat shall 
be corrected so as to show a continuous street or alley, and the expenses of 
filling all such streets and alleys shall be paid by the city. [Same, § 8.] 

SEC. 804. Condemning land for. Said cities may also condemn and 
appropriate so much private property as shall be necessary to carry into 
effect the provisions of this chapter relating to change of water courses, in 
the manner provided for condemning land for city purposes. [Same, § 10.] 

SEC. 805. Construction. After the report of the commissioners to the 
council and final action thereon by it, the council shall have authority to 
order the work of constructing a new channel or covered way or part 
thereof, as hereinbefore provided, and may authorize different portions of 
said work to be done in different years successively. [Same, § 11.] 

SEC. 806. Special tax. The cost of doing any work authorized, or any 
part thereof, except so much of the cost of filling an old channel as is to bô 
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assessed against abutting property, the compensation for private property 
condemned and appropriated for such uses, and the damages sustained on 
account of such change in the channel of a stream, shall be paid by a spe
cial tax, by the collection of special assessments for benefits to lots and 
lands abutting upon the old water course, by other special assessments, if 
any, which may be made against the property adjacent to the streets and 
alleys on which the new channel or covered way is located and benefited 
thereby, and by appropriations from the general funds of the city avail
able for that purpose; which special tax herein authorized the council shall 
have power to levy, payable yearly and in proportion as the proposed 
work is done. [Same, § 12.] 

SEC. 807. Assessment to abutting property. If a covered drain or 
new channel shall be constructed along any street or alley, and used by 
the city as a sanitary or storm water way, the council shall have power to 
assess upon the lots or lands adjacent to the line of such covered drain or 
new channel, and benefited thereby, a portion of the cost thereof, not exceed
ing the sum of two dollars per linear foot of such drain or channel; which 
assessment shall be made and levied in the manner provided by law relat
ing to the cost of sewers. [Same, § 13.] 

SEC. 808. Bonds. They may issue bonds in anticipation of such spe
cial tax, in the manner authorized with reference to sewer and city improve
ment funds, not in excess, however, of the tax which shall have been levied. 
[Same, § 14.] 

SEC. 809. Gas and water connections. They shall have power to 
require the connections from gas, water and steam heating pipes, sewer and 
underground electric connections, to the curb line of adjacent property, to 
be made before the permanent improvement of the street, highway, avenue, 
alley, public ground or place whereon they are located; and, where such 
improvements have already been made, to regulate the making of such con
nections, and fix the charges therefor, and make all needful rules and reg
ulations in relation to such connections and the use thereof. In case the 
owners of property on such streets shall fail to make such connections in 
the manner and within the time fixed by the council, it may cause the same 
to be made, and assess against the property in front of which they are made 
the cost and expense thereof. [22 G. A., ch. 9; 22 G. A., ch. 16, § 1; 21 G. 
A., ch. 116; 19 G. A., ch. 89, § 8; 16 G. A., ch. 107, § 3.] 

SEC. 810. Street improvements and sewers—preliminary notice. 
When the council of any such city shall deem it advisable or necessary to 
make or reconstruct any street improvement or sewer authorized in this 
chapter, it shall, in a proposed resolution, declare such necessity or advis
ability, stating the kind of material proposed to be used and method of 
construction, whether abutting property will be assessed, and, in case of 
sewers, the kind and size, and what adjacent property is proposed to be 
assessed therefor, and in both cases designate the location and terminal 
points thereof, and cause twenty days ' notice of the time when said resolution 
will be considered by it for passage to be given by four publications in some 
newspaper of general circulation published in the city, the last of which 
shall be not less than two nor more than four weeks prior to the time fixed 
for its consideration, at which time the owners of the property subject to 
assessment for the same may apjjear and make objection to the contem
plated improvement or sewer and the passage of said proposed resolution, 
at which hearing the same may be amended and passed, or passed as pro
posed. [25 G. A., ch. 7, § 20; 22 G. A., ch. 6, §§ 2, 3; 21 G. A., ch. 168, § 21.] 

Under prior provisions, Mid, that there notice could not be complied with. There-
was implied a determination of the council, fore, held, that where the proposition and 
in advance of the publication of notice, of notice were for bids for various forms of 
the kind of material to be used in the pro- pavement, the question as to the kind to be 
posed work; and that without such deter- adopted to be settled in the acceptance of 
mination the requirement with reference to the bids, the contract was not valid, and the 
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abutting owners could not be required to has been done and expenses incident thereto 
pay certificates issued against their prop- incurred docs not constitute an estoppel so 
erty: Coggeshall v. Des Moines, 78-235. as to prevent such property owner from con-

The fact that the property owner makes testing the validity of the assessment: Ibid. 
no objection until after a portion of the work 

S E C . 811. Resolut ion . Upon compliance with the preceding section, 
the council may, by ordinance or resolution, order the making or recon
struction of such street improvement or sewer, but the vote shal l be by 
yeas and nays, and entered of record, and the record shall show whether 
the improvement was petitioned for or made on the motion of the council. 
[25 G. A., ch. 7, § 19.] 

Where the resolution of the council or- the tax assessed to each tract and individual 
dering a sewer adopts the plat of the engi- and the total cost of the sewer, it is suffi-
neer by reference thereto, and thus furnishes ciently definite: Dittoe v. Davenport, 74-66. 
a means of obtaining precise knowledge of 

S E C . 812. Contract. When the making or reconstruction of any such 
street improvement or sewer is ordered, the council, or board of public 
works where such board exists, shall contract for furnishing labor and 
material and for the making or reconstruction, either of the entire work in 
one contract, or for par t s thereof in separate and sx^ecified sections; but no 
work shall be done under any such contract until a certified copy thereof 
shall have been filed in the office of the clerk. [25 G. A., ch. 7, §§ 2, 20; 22 
G. A., ch. 5, § 1; 22G. A., ch. 6, § 3; 21 G. A., ch. 168, § 2; 20 G. A., ch. 20, § 
2; 17 G. A., ch. 162, § 2; 16 G. A., ch. 107, § 3; 15 G. A., ch. 51, § 2.] 

S E C . 813. Bids. All contracts for the making or reconstruction of 
s treet improvements and sewers shall be let in the name of the city, to the 
lowest bidder, by sealed proposals, upon giving notice for at least ten days 
by two publications in a newspaper published in said city, which notice 
shall state as nearly as practicable the extent of the work and the kind of 
materials for which bids will be received, when the work shall be done, t he 
terms of payment fixed, and the time the proposals shall be acted upon; 
but all bids may be rejected and new bids ordered. All bids must be accom
panied, in a separate envelope, with a certified check payable to the order 
of the treasurer, in a sum to be named in the notice for bids, as security 
tha t the bidder will enter into a contract for the doing of the work, and 
will give the bond required in the following section. All such checks, 
where the bid has not been accepted, shall be returned to the respective 
bidders. [25 G. A., ch. 7, § 3; 22 G. A., ch. 5, § 2; 22 G. A., ch. 6, § 1; 21 
G. A., ch. 168, § 3; 20 G. A., ch. 20, § 2; 17 G. A., ch. 162, § 2; 15 G. A., ch. 
51, § 2.] 

As to prior provisions with reference to proposals for bids, see Dewey v. Des Moines, 
70N.W.,605. 

S E C 814. Contractor's bond to repair. All contracts for the making 
or reconstruction of street improvements or sewers shall contain a provis
ion obligating the contractor and his bondsmen to keep such improvement 
or sewer in good repair for not exceeding one year after the acceptance of 
the same by the city, and the bond shall be so conditioned. 

S E C . 815. Bond to perform. Each contractor for s treet improve
ments and sewers shall give bonds to the city, with sureties to be approved 
by the council, or board of public works where such board exists, for the 
faithful performance of the contract, and suit on such bond may be brought 
in the county in which the council may hold its sessions. [25 G. A., ch 7, § 
4; 21 G. A., ch. 168, § 4; 20 G. A., ch. 20, § 2; 17 G. A , ch. 162, § 2.] 

S E C . 816. L i e n of tax . After a contract has been made by any city 
for the making or reconstruction of any street improvement or sewer, the 
clerk shall file with the auditor of the county, or each of the counties, in 
which said city is situated, a written or printed copy of the notice of the 
resolution provided for, with a true copy of the proof of publication thereof, 
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together with a certificate of the clerk tha t an ordinance or resolution has 
been adopted directing the making or reconstruction of said street improve
ment or sewer. Thereupon all special taxes for the cost thereof, or any 
pa r t of said cost, which are to be assessed and levied against real property, 
or any railway or street railway, together with all interest and penalt ies on 
all of said assessments, shall become and remain a lien on such proper ty 
from the date of the filing of said papers with the county auditor until paid, 
and shall have precedence over all other liens except ordinary taxes, which 
shall not be divested by any judicial sale; but such lien for street improve
ments in case of abutting property shall not cover to exceed one hundred 
and fifty feet in depth from the abutting line. Any such assessment against 
a railway or street railway shall be a first and paramount lien upon the 
t rack thereof within the limits of the city. [25 G. A., ch. 7, § 12; 21 G. A., 
ch. 168, § 3; 20 G. A., ch. 20, § 3; 20G. A., ch. 25, § 9; 15 G. A., ch. 51, § 3.] 

As to lien of the special tax under prior provisions see Kendig v. Knight. 60-29; Eagle 
Mfg. Co. v. Davenport, 70 N. W., 707. 

S E C . 817. Cost at intersect ions . The cost of any street improvement or 
sewer at the intersection of streets, highways, avenues and alleys, or any par t 
of it, and one-half of the cost of the same at spaces opposite streets, highways, 
avenues and alleys intersecting but not crossing, and at spaces opposite 
proper ty owned by the city or the United States, or any par t thereof, may 
be paid, in case of sewers, from the city sewer fund or the district sewer fund 
of such sewer district, or the general revenue of said city, or as provided in the 
second following section; and, in case of street improvements, from the city 
improvement fund, except that pa r t to be constructed by, paid for by, or 
assessed to railways and street railways ; but the cost in whole or in pa r t of 
such street improvement at the places designated in this section, excluding 
cost of that par t embraced within the foregoing exception, may be assessed 
against the property abutting or fronting upon tha t portion of the street, 
highway, avenue or alley so improved in proportion to the linear front feet 
fronting or abutting upon such improvement. [26 G. A., ch. 9; 25 G. A., ch. 
7, §10 ;25G. A., ch. 8;22G. A., ch. 5, §5; 22G. A., ch. 7, § 1;22 G. A., ch. 12, § 
1; 21 G. A., ch. 168, § 10; 20 G. A., ch. 20, §§ 3, 5; 19 G. A., ch. 38, § 1.] 

S E C . 818. Cost of i m p r o v e m e n t s — h o w paid. The cost of opening, 
widening, extending and grading any street, highway, avenue, alley, public 
ground or market place shall be paid in whole or in pa r t from the grading 
fund. The cost of making or reconstructing any street improvement 
authorized in this chapter, except that embraced within the preceding 
section, and that hereinafter provided to be paid by and assessed to rail
ways or s treet railways, shall be assessed as a special tax against the prop
er ty abutt ing thereon, in proportion to the number of linear front feet of 
each parcel so abutting. [23 G. A., ch. 5, § 1; 22 G. A., ch. 5, § 5: 21 G. A., 
ch. 168, § 10; G 73, §466.] 

S E C . 819. Cost of s ewers . The cost, or any par t thereof, of making 
or reconstructing sewers, including that provided for in the second preced
ing section, may be paid from the district sewer fund of the sewer district 
in which the same is situated, or from the city sewer fund, or from the 
general revenue, and the portion thereof not so paid, and not in excess of 
three dollars per linear foot of sewer, shall be assessed against the prop
erty abutting on such sewer in proportion to the number of linear front 
feet of each parcel thereof, and upon adjacent property in proportion to 
the benefit thereto; but in estimating the benefits to result therefrom to 
adjacent property, no account shall be taken of improvements, and each 
lot or parcel of land shall be considered as wholly unimproved. The city 
may combine any or all of said methods of assessment. [25 G. A., ch. 7, § 
21; 22 G. A., ch. 7, § 1; 21 G. A., ch. 34; 17 G. A., ch. 162, § 1; 16 G. A., ch. 
107, § 1.] 
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S E C . 820 . A s s e s s m e n t of cost. When the making or reconstruction 
of any street improvement or sewer shall have been completed, or such 
par t thereof shal l have been completed as, under the contract, is to be paid 
for when done, the council, or board of public works where such board 
exists, shall ascertain the cost thereof, including the cost of the estimates, 
notices, inspection, and prepar ing the assessment and plat, and shall also 
ascertain what portion of such cost shall be, by law and the ordinance or 
resolution of the council under which such s t reet improvement was made 
or sewer constructed, assessable upon abutt ing proper ty; and, in case of 
sewers, also upon adjacent property, and what portion shal l be assessed 
upon such abutting property, and in case of sewers, upon such abutting and 
adjacent property, for intersections and spaces opposite proper ty owned by 
the city or the United States; and the council shal l then assess such por
tions upon and against such property as provided by law. [25 G. A., ch. 
7, §§ 10, 21; 22 G. A., ch. 5, § 5; 22 G. A., ch. 6, § 4; 21 G. A., ch. 168, § 10; 20 
G. A., ch. 20, § 3.] 

The statute having fixed the mode of linear foot throughout: (¡Merest v. Macart-
procedure that mode must be followed and ney, 66 N. W., 103. 
an assessment made not in pursuance of the The fact that an improvement is made on 
ordinance on the subject but independently two streets in pursuance of two different 
of it will be invalid: Zelie v. Webster City, 62 resolutions, but that in making the assess-
N. W., 796. ment the entire improvement on both 

The improvement of one street may be streets is taken into consideration, does not 
under several contracts or of several streets render the tax illegal: Kendig v. Knight, 60-
under one contract and it is not necessary 29. 
that the assessment be at the same rate per 

S E C . 821. P la t and schedule . In assessing tha t pa r t of the cost of the 
making or reconstruction of any street improvement or sewer, or completed 
par t thereof, which is assessable against the lots or parcels of ground 
abutt ing thereon, or, in case of sewers, adjacent thereto, the council, or 
board of public works where such board exists, shal l cause to be prepared 
a p la t of the streets, avenues, highways, alleys, or the pa r t thereof on 
which the same shal l have been made or reconstructed, showing the 
separate lots or parcels of ground, or specified portion thereof, subject to 
assessment for such improvement, the names of the owners thereof as far 
as practicable, and the amount to be assessed against each lot or parcel of 
ground, and against any railway or s treet railway, and shal l file said p la t 
and schedule in the office of the clerk, which shal l be subject to public 
inspection. [25 G. A., ch. 7, § 20; 22 G. A., ch. 5, §§ 5, 6; 22 G. A., ch. 6. 
§ 8; 21 G. A , ch. 168, §§ 10, 11; 20 G. A , ch. 20, § 6.] 

S E C . 822 . Est imates—city engineer . The city engineer, or other 
person employed by the council to discharge the duties of such office, shall, 
under its direction, or tha t of the board of public works where such board 
exists, make or assist in making all estimates for s treet improvements and 
sewers, furnish the necessary grades and lines, see that the work conforms 
thereto and is in accordance with the ordinance or resolution of the council, 
and make or assist in making each required assessment, p la t and schedule. 
[25 G. A., ch. 7, § 5; 23 G. A., ch. 14, § 5; 22 G. A., ch. 5, §§ 3, 5; 22 G. A., 
ch. 6, §§ 3, 8; 21 G. A., ch. 168, §§ 5, 10.] 

S E C . 823 . Not i ce of assessment . After filing the pla t and schedule, 
the council shall give at least ten days ' notice by two publications in each 
of two newspapers published in the city, if there be tha t number, otherwise 
in one, and by handbil ls posted in conspicuous places along the line of 
such street improvement or sewer, that said p la t and schedule are on file 
in the office of the clerk, and tha t within twenty days after the first pub
lication all objections thereto, or to the prior proceedings, on account of 
errors, irregulari t ies or inequalities, must be made in writing and filed 
with the clerk; and the council, having heard such objections and made 
the necessary corrections, shall then make the special assessments as 
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shown in said plat and schedule, as corrected and approved. [25 G. A., ch. 
7, §§ 11, 18; 22 G. A., ch. 5, § 6; 22 G. A., ch. 6, § 5; 21 G. A., ch. 168, §§ 
11, 19.] 

ing thereunder will be void: Zelie v. Webster 
City, 62 N. W., 796. 

Where the proportion of taxes to be lev
ied upon abutting property is determined 
by the frontage of the property upon the 
street improved, and nothing is necessary to 
determine the amount of tax to be charged 
to the property owner except a mathemat
ical computation, no discretion being left to 
the city council, no notice of the assessment 
is necessary: Amery v. Keókuk, 72-701. 

Under an ordinance providing that a res
olution for the improvement of streets and 
taxation of costs to abutting owners should 
be published before being acted upon, held, 
that such requirement was mandatory, and 
that proceedings under a resolution not thus 
published were void: Roche v. Dubuque, 42-
250. Under prior provisions notice by pub
lication as provided in the ordinance was 
held sufficient: Lyman v. Plummer, 76-353. 

The fact that the statute authorizing in
corporated towns to pave does not prescribe 
notice to property owners does not prevent 
sufficient notice being provided for by ordi
nance, by which owners of property have am 
opportunity to be heard in reference to the 
amount assessed against their land and lots: 
Ford v. North Bes Moines, 80-626. 

Where the amount of the assessment can 
be ascertained by a mere mathematical cal
culation, and where no judgment or discre
tion is required to be exercised, no notice of 
the assessment is necessary: Ibid. 

The fact that the council is induced to 
order the paving of the streets at the ex
pense of property owners by the proposition 
of parties interested that the grading shall 
be done without expense to the city does 
not render such arrangement for paving in
valid: Ibid. 

Where taxes for improvements, which 
might have been avoided on the ground that 
there was not proper notice of the assess
ment thereof, have been voluntarily paid, 
action cannot be maintained for the recov
ery thereof: Newcomb v. Davenport, 86-291. 

Notice by publication is sufficient to war
rant personal judgment against the property 
owner for the expense of filling up a lot ac
cording to a proper resolution: Independence 
v. Purdy, 46-202. 

Although the statute does not in terms 
require notice of an assessment for special 
improvements to be given to the property 
owner, yet such notice is an indispensable 
requisite to the exercise of the taxing power, 
and an ordinance providing for such assess
ment without such notice and opportunity 
to the party assessed to appear and object to 
the assessment on his property is void: 
Gatch v. Des Moines, 63-718. 

At least this is true where the statute or 
ordinance provides for an assessment accord
ing to the benefits, so that in making the 
assessment an opinion is to be formed and 
discretion exercised by the assessors: Trus
tees of Qriswold College v. Davenport, 65-633. 

So where an ordinance providing for the 
filling of lots, to prevent the standing of 
stagnant water thereon, made no provision 
for notice to the owner of the property, and 
no notice of the proceeding was in fact 
served upon him so as to give him opportun
ity to show that no such burdensome and 
extraordinary expenditure as contemplated 
by the resolution adopted under such ordi
nance was necessary for the abatement of 
the nuisance, held, that the proceedings were 
void: Bush v. Dubuque, 69-233. 

It is immaterial, in such a case, that the 
lot owner has notice and an opportunity to 
be heard before the tax is assessed upon his 
lots. He has a right to have the council en
joined from involving the city in an unau
thorized and illegal contract to fill his lots 
to a greater height than necessary, and to 
expend more money than they have a right 
to collect from him for such improvement: 
Ibid. 

If the ordinance does not .provide for giv
ing to the property owner affected by the 
improvement notice of the assessment to 
which his property is subjected the proceed-

SEC. 824. Objections. All objections to errors, irregularities or 
inequalities in the making of said special assessments, or in any of the 
prior proceedings or notices, not made before the council at the time and 
in the manner herein provided for, shall be waived except where fraud is 
shown. 

SEC. 826. Levy of assessment—installments. The special assess
ments made in said plat and schedule, as corrected and approved, shall be 
levied at one time, by ordinance or resolution, against the property abutting 
on such street improvement or sewer, and, in case of sewers, upon adjacent 
property, and, when levied and certified, shall be payable at the office of 
the county treasurer. If the owner of any lot or parcel of land or railway 
or street railway, the assessment against which is embraced in any bond or 
certificate provided for in chapter eight of this title, shall, within thirty 
days from the date of such assessment, promise and agree in writing, 
indorsed on such bond or certificate, or in a separate agreement, that, in 
consideration of having the right to pay his assessment in installments, he 
will not make any objection of illegality or irregularity as to the assess-
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ment or levy of such tax upon and against his property, and will pay said 
assessment with interest thereon at such rate, not exceeding six per cent, 
per annum, as shall by ordinance or resolution of the council be prescribed, 
such tax so levied against the lot or parcel of land or railway or s t ree t 
rai lway of such owner shall be payable in seven equal installments, t h e 
first of which, with interest on the whole assessment, shal l mature and 
be payable on the date of such assessment, and the others, with interest on 
the whole amount unpaid, annually thereafter, a t the same time and in t he 
same manner as the March semiannual payment of ordinary taxes; but 
where no such promise and agreement in writ ing shal l be made by the 
owner of any lot or parcel of land or railway or s treet rai lway within said 
time, then the whole of said special assessment so levied upon and against 
the proper ty of such owner shall mature at one time, and be due and pay
able, with interest, on the date of such assessment, and shal l be collected 
at the next succeeding March semiannual payment of ordinary taxes. Al l 
such taxes with interest shall become delinquent on the first day of March 
next after their maturity, and shall bear the same interest, with the same 
penalties, as ordinary taxes. [25 G. A., ch. 7, §§ 11-20; 22 G. A., ch. 5, § 7; 
21 G. A., ch. 168, § 12; 20 G. A., ch. 20, §§ 3, 6; 20 G. A., ch. 25, § 9; 17 G. 
A., ch. 162, § 3.] 

S E C . 826 . F i l i n g certificate of assessment . A certificate of levy of 
such special assessment, fixing the number of instal lments and time when 
payable, certified as correct by the clerk, shall be filed with the auditor of 
the county, or of each of the counties, in which such city is situated, and 
thereupon said special assessment as shown therein shall be placed on the 
tax list of the proper county. [22 G. A., ch. 5, §§ 6, 7; 20 G. A., ch. 20, § 
3; 17 G. A., ch. 162, §4. ] 

S E C . 827 . Interest on insta l lments . Each instal lment of any spe
cial assessment shall bear interest from the date of the assessment, not t o 
exceed six per cent, per annum, which shall become due and payable a t 
the March semiannual payment of ordinary taxes. If certificates or bonds 
issued to pay for said street improvement or sewer bear a less ra te of inter
est, the clerk shall certify to the auditor of said county or counties such 
fact, and the installments shall draw such rate of interest only. Upon 
the payment of any installment, there shall be computed and collected t he 
installment, and interest on the whole assessment remaining unpaid up to 
the first day of April following. [25 G. A., ch. 7, § 11; 22 G. A., ch. 5, § 7; 
21 G. A., ch. 168, § 12; 20 G. A., ch. 20, §§ 3, 5, 6; 20 G. A., ch. 25, § 9; 17 
G. A., ch. 162, § 3.] 

S E C . 828 . Payment . The owner of any proper ty against which a 
street improvement or sewer assessment has been levied shal l have the 
r igh t to pay the same, or the unpaid instal lments thereof, with all interest, 
as the case may be, up to the time of said payment, with any penalt ies and 
the cost of any proceedings for the sale of the proper ty for such special 
assessment or installments. No par t of the line of any rai lway or s t ree t 
rai lway shall be released from the lien for any p a r t of any unpaid assess
ment which has been made against it for s treet improvements, until the 
whole assessment shall have been paid. If any owner of proper ty subject 
to special assessment shall so divide the same tha t the feet fronting upon 
such street improvement or sewer are contained in two or more lots or par
cels, he may discharge the lien in l ike manner upon any one or more of them, 
by payment of the amount unpaid, calculated by the ratio of square feet in 
area of such lot or lots or parcel or parcels to the area of the whole lot. 
[25 G. A., ch. 7, § 13; 21 G. A., ch. 168, § 14; 20 G. A., ch. 20, § 6.] 

S E C . 829 . Sale for assessment . Proper ty against which a special 
assessment has been levied for street improvement or sewers may be sold 
for any sum of principal or interest due and delinquent at any regular or 
adjourned tax sale, in the same manner, with the same forfeitures, penal
ties and r igh t of redemption, and certificates and deeds on such sales shal l 
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be made in the same manner and with like effect, as in case of sales for the 
non-payment of ordinary taxes. At any such sale, where bonds have been 
issued in anticipation of such special taxes and.interest, the city may be a 
purchaser, and be entitled to all the rights of purchasers at tax sales. The 
purchaser at such sale shall take the property charged with the lien of the 
remaining unpaid installments and interest. The proceeds subsequently 
realized from sales of any property so purchased by a city shall be cov
ered into the city improvement fund. [23 G. A., ch. 6, § 7; 22 G. A., ch. 5, 
§ 7; 21 G. A., ch. 168, § 12; 20 G. A., ch. 20, §§ 3, 6; 20 G. A., ch. 25, § 9; 17 
G. A., ch. 162, § 3; 15 G. A., ch. 51, § 3.] 

A city which has properly ordered special 
assessments for improvements, and paid the 
contractor for the same, may, in an action, 
recover from property owners the respective 
amounts with which they are chargeable: 
Burlington v. Quick, 47-222. 

It seems that an action by the city to re
cover such assessment can only be brought 
after it has paid the contractor: Ibid, 229. 

Proceedings for the collection of special 
assessments will not be reviewed upon ap
peal, except in case of manifest abuse result
ing in substantial prejudice: Des Moines v. 
Stepltenson, 19-507. 

A municipal corporation which has the 
power to levy and collect a certain tax can
not delegate its powers so as to enable its 
assignee to collect such tax in his own name, 
either in an action at law or in equity, but the 
city may proceed to collect such tax after a 
void assignment thereof, and enforce its lien: 
Mclnemy v. Beed, 23-410. 

Where a certificate of sidewalk assess
ments showed the levy of such tax upon lots 
en masse and they were so sold, held, that the 
sale was invalid: Boyce v. Aplington, 90-352. 

As to liability for penalty and collection 
fee under prior provisions, see Tultle v. 
Polk, 84-12; Muscatine v. Chicago, B. I. & P. 
•B. Co., 88-291; Ankeny v. Henninqsen, 54-29. 

Under ? 478 of Code of '73 there was ex
press provision for personal liability for 
special assessments and such liability need 
not be provided for by ordinance: Farwell v. 
Des Moines Brick Mfg. Co., 66 N. W., 176; 
Dewey v, Des Moines, 70 N. W., 605. 

And, held, that the fact a statute with re
gard to special assessments did not declare 
that the land-owner should be personally 
liable therefor did not by implication repeal 
such provision as applicable to such assess
ment: Farwell v. Des Monies Brick Mfg. Co., 
66 N. W., 176. 

But such an assessment is not a tax for 
city purposes and is enforcible against lands 
which are exempt from city taxes: Ibid. 

Under the provisions of a special charter, 
held, that the city might maintain an action 
at law to recover a special tax assessed on 
abutting property for the expenses of paving 
the streets: Muscatine v. Chicago, B. I. & P. 
B. Co., 79-645. 

The section of Code of '73, in so far as it 
authorized the rendering of a personal judg
ment against the property owner, held not 
unconstitutional: Burlington v. Quick, 47-222, 
226. 

Under provisions of a special charter mak
ing costs of special improvements a lien upon 
abutting property, held, that the property 

owner was not individually liable for the tax 
for improvements assessed against his lot: 
Buell v. Ball, 20-282. 

As to whether he could be constitution
ally made individually liable for such taxes, 
quaere: Ibid. 

In a proceeding to recover the costs of con
structing sidewalks, under a city ordinance, 
lield error to render personal judgment 
against parties not personally notified to 
make the improvements as required by ordi
nance, or who did not acquire ownership of 
the property until after the improvements 
were made: Des Moines v. Casady, 21-570. 

Counter-claim: In an action by a city to 
recover from a property owner a special tax 
for improvement in streets, defendant cannot 
set up a counter-claim against the city for 
damages to his property by reason of the neg
ligent performance of the work. Such a 
counter-claim, if established, would be pay
able out of the general fund of tha city, and 
should not be allowed to be deducted from the 
special fund raised for the improvement: 
Burlington v. Palmer, 67-681. 

Where a property owner brought action 
to restrain the sale of his property for the 
payment of a special tax, lield, that the city 
might, by way of counter-claim, ask judg
ment for the amount of the tax, and was en
titled to such relief: Kendig v. Knight, 60-29. 

Recovery of illegal tax: Under an ordi
nance of a city under special charter, sub
stantially the same in its provisions as the 
statute, with reference to county taxes ille
gally paid, lield, that an illegal tax paid under 
protest might be recovered back: Tallant v. 
Burlington, 39-543. 

Under such ordinance, held, that a person 
who had paid an illegal special assessment 
might recover the same in an action: Bobin-
son v. Burlington, 50-240. 

The discretion to be exercised by the court 
in regard to severing proceedings, as herein 
provided, will not be reviewed upon appeal, 
except in case of manifest abuse resulting in 
substantial prejudice: Des Mones v. Steplien-
S07i, 19-507. 

After an entry of the municipal taxes 
upon the county books, sales are to be made 
therefor as though they were a part of the 
county taxes: Morrison v. Hershire, 32-271. 

For mere irregularities in the levy and 
apportionment of taxes, injunction against 
their collection cannot be maintained against 
a city: Ibid. 

A statute similar to this section, giving 
to cities organized under special charter 
power to collect taxes by certifying them to 
the county treasurer, was held not to take 



347 
Tit. V, Ch. 7. STREET IMPROVEMENTS, SEWERS, ETC. §§ 830-833 

away the right previously existing to provide them with the same degree of strictness as 
for the collection of such tax by action in in other cases of taxation. Where an ordi-
the courts: City of Dubuque v. Harrison, 34- nance requires publication before such tax 
163. is due and payable, the tax cannot become 

The levy and collection of special taxes due and payable until this requirement is 
upon particular property by a municipal cor1- complied with: Dubuqiw v. WooUm, 28-5U. 
porrtion must follow the law authorizing ' 

SEC. 830. Levy for city improvement fund. When the whole or 
any part of the cost of the making or reconstruction of any street improve
ment shall be ordered paid from the city improvement fund, to be levied 
upon all the property within any city, it shall have the power, after the 
completion of the work, by ordinance or resolution, to levy at one time the 
whole or any part of the cost of said improvement upon all the taxable 
property within such city, and determine the whole percentage of tax neces
sary to pay the same, and the percentage to be paid each year, not exceed
ing the maximum annual limit of said taxes, and the number of years, not 
exceeding ten, given for the maturity of each installment thereof; but no 
part of such cost shall be levied against property owned by the city or the 
United States. Certificates of such levies shall be filed with the auditor of 
the county or counties in which said city is located, setting forth the amount 
or percentage and maturity of said tax, or each installment thereof, upon 
the assessed valuation of all the property in said city, certified as correct 
by the clerk, and thereupon said tax shall be placed on the tax list of the 
proper county or counties. [25 G. A., ch. 8, § 1; 22 G. A., ch. 12, § 1; 21 G. 
A., ch. 160, § 3; 19 G. A., ch. 38, § 2.] 

SEC. 831. Levy for sewer fund. When the whole or any part of the 
cost of making or reconstructing any sewer shall be ordered paid from the 
sewer fund of any sewer district or from the city sewer fund, the council 
may, after the completion of the work, by ordinance or resolution, levy ç£ 
one time the whole or any part of the cost of such sewer upon all the taxa
ble real property within such sewer district or within the city, as the case 
may be, and determine the whole percentage of tax necessary to pay the 
same, and the percentage to be paid each year, not exceeding the maximum 
annual limit of said taxes, and the number of years, not exceeding ten, 
given for the maturity of each installment thereof; but no part of such cpst 
shall be levied against property owned by the city or the United States. 
Certificates of such levies shall be filed with the auditor of the county or 
counties in which said sewer district or city is located, setting forth the 
amount or percentage and maturity of said tax, or each installment thereof,, 
with a description of the boundaries of the particular sewer district, or a 
sufficient description of the real property of the sewer district or city upon 
which the tax is levied, duly certified as correct by the clerk, and there
upon said tax shall be placed on the tax list of the proper county or 
counties. [25 G. A., ch. 7, § 11; 21 G. A.; ch. 34; 17 G. A., ch. 162, § 1; 16 
G. A., ch. 107, § 1.] 

SEC. 832. Cost of repairs . The cost of the repair of any street 
improvement or sewer, or any part thereof, in case of sewers, may be paid 
from the city sewer fund, or the district sewer fund of the sewer district in 
which said repair is made, or from the general revenue of said city, or part 
from each of said funds; and in case of street improvements, may be paid 
from the city improvement fund, or the general revenue of said city. 

SEC. 833. Assessments not to be diverted. All special assessments 
levied against abutting property and railways and street railways, for the 
payment of the cost of making or reconstruction of street improvements or 
sewers, shall be used for or appropriated to no other purpose than the pay
ment in whole or in part of the cost of such work, or in payment of bonds 
or certificates issued to pay such cost, with the interest thereon. [25 G. 
A., ch. 7, § 14; 21 G. A., ch. 168, § 15; 20 G. A., ch. 20, § 3; 20 G. A., ch, So, 
§9.] 
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SEC. 834. Assessments on ra i lways and street ra i lways. All rail
way and street railway companies shall be required to make, reconstruct 
and repair all paving, graveling or macadamizing between the rails of their 
tracks, and one foot outside thereof, at their own expense, unless by ordi
nance of the city, or by virtue of the provisions or conditions of any ordi
nance of the city under which said railway or street railway may have been 
constructed or may be maintained, it may be bound to pave, gravel or 
macadamize other portions of said street, and in that case said railway 
or street railway shall make, reconstruct and repair the paving, graveling 
or macadamizing of that part of the street specified by such ordinance; and 
such improvement, or the reconstruction or repair thereof, shall be of the 
material and character ordered by said city, and shall be done at the same 
time that the remainder of said improvement is made, reconstructed or 
repaired. When the same is made or completed, said companies shall lay, 
in the best approved manner, such rail as the council may require. They 
shall keep the paving, graveling or macadamizing between said rails, and 
one foot outside thereof, or such other part as they are liable to construct 
or maintain, up to grade and in good repair, using for such purpose the 
same material as is used for the original paving, graveling or macadamiz
ing, or such other material as the council may order. If the owner of said 
railway or street railway shall fail or refuse to comply with the order of 
the council to make, reconstruct or repair such paving, graveling or 
macadamizing, such work may be done by the city, and the cost and expense 
thereof shall be assessed upon the real estate and personal property of 
said railway or street railway company within the corporate limits of said 
city, and against such railway or street railway company, in the manner 
hereinbefore provided for the assessment of such cost against abutting 
property and the owners thereof. [25 G. A., ch. 7, § 10; 23 G. A., ch. 9, § 1; 
22 G. A., ch. 16, § 1; 20 G. A., ch. 20, § 6.] 

The provision requiring paving of por- optional with the city to require of a street 
tions of the street outside oí the tracks is not railway company that it should bear the ex-
unconstitutional as applied to street railways pense of paving its tracks, and if the city 
incorporated when the statute only required did not make such requirements an abutting 
pavement within its tracks. Such a change property owner could not on that account 
is within the power of the legislature with claim that the assessment for such paving as 
reference to the regulation of corporate against his property is void: Lacey v. Mar-
franchises: Sioux City St. B. Co. v. Sioux City, shalltown, 68 N. W., 726. 
78-367; affirmed, 138 U. S., 98. Also, held, that the city could not charge 

The provisions of this section are not upon a street railway which had acquired 
invalid as applicable to a street car company the right to occupy the street the propor-
whose franchise was granted before the law tionate expense of paving already done: 
took effect: Sioux City St. B. Co. v. Sioux City, Oskaloosa St. By. and Zand Co. v. Oshaloosa, 
78-742. 68 N. W., 808. [See now the provisions of 

Under prior provisions, held, that it was the next section.] 

SEC. 835. Cost of paving al ready laid. Before any street railway 
company shall lay its track upon any street that has been paved, and which 
at the time is not being repaved, it shall pay into the city treasury the value 
of all paving between its tracks, and one foot outside thereof, which value 
shall be determined by the city council, but in no case shall exceed the 
original cost of the paving, and the money thus paid shall be refunded to 
the abutting property owners on said street in proportion to the amounts 
originally assessed against the property abutting thereon. 

SEC. 836. Relevy. When by reason of nonconformity to any law or 
^ ordinance, or by reason of any omission, informality or irregularity, any 

+) * ~ special tax or assessment hereafter levied is invalid, or is adjudged illegal, 
- or in case of deficiencies, the council shall have the power to correct the 

same by resolution or ordinance, and may reassess and relevy the same, as 
also an amount to make up such deficiencies, with the same force and effect 
as if done at the proper time, in the proper amount, and in the manner 
provided by law or by the resolution or ordinance relating thereto. {22 G. 
A., ch. 6, § 7; 22 G. A., ch. 44, § 1; 20 G. A., ch. 20, § 3.] 
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Irregularities in the passing of the ordi- Under prior provisions, held, that if an 
nance and resolution authorizing street im- improvement is such as the city was author-
provements and assessing and levying taxes ized to make, according to the true intent of 
therefor may be cured by a legalizing act the law, all errors and irregularities should 
•ind such act may be applicable to a tax the be discarded and a recovery permitted for 
validity of which is already in litigation: the proper proportion of the value of the 
Clinton v. Walliker, 68 N. W., 431: Windsor work from the abutting property owner: 
v. Bes Moines, 70 N. W., 214. Burlington v. Quick, ±1-222, 228. 

A special assessment for street improve- The fact that the cost of the improvement 
ments is regarded as a tax, and subject to the is not assessed on the owner of the property 
same rules in many respects, as ordinary tax- in the manner provided by ordinance is an 
ation for revenue; and where an assessment informality which should be disregarded 
had been held invalid by reason of non-com- where it appears that after the improvement 
pliance with the law with reference to the was made the cost was ascertained and the 
contract, and in pursuance of a subsequent property owner notified of the amount due, 
statute legalizing the proceedings, re-assess- and an opportunity was given him to pay it. 
ment was made and notice given to the prop- Under such circumstances the formal assess-
erty owner, held, that the re-assessment was ment made against the property owner is 
valid: Tuttle v. Polk, 84-12. not an essential requisite to a recovery: 

But warrants issued before the re-assess- Chariton v. Holliday, 60-391. 
ment will not draw interest until the second The irregularity or defect which can be 
assessment: Ibid. disregarded must be a mere error or omission 

Where a re-assessment was made under to do something which in no manner affects 
the provisions of this section and certificates the jurisdiction of the city. Unless juris-
issued in accordance therewith, held, that diction has been acquired, the proceedings of 
such certificates were valid and became a the city will be void: Ibid. 
lien upon the property subject to assessment Want of notice of the assessment and 
for the improvements. Tuttle v. Polk, 92-433. levy are formal irregularities which will not 

Although no basis of apportionment was defeat recovery for the cost of the sewer, 
adopted prior to the re-assessment, held, This right of recovery depends upon doing 
that no objection having been made to the the work in the manner and for the purposes 
assessment on that account, it could not be authorized by law and may be adopted at 
entertained: Ibid. any time: Bittoe v. Bavenport, 74-66. 

SEC. 837. Correction. When, in making any special assessment, any 
property is hereafter assessed too little or too much, the same may be 
corrected, and a reassessment and relevy made m conformity therewith; 
and any tax collected in excess of the proper amount shall be refunded to 
the persons paying the same. Such corrected assessment shall be a lien on 
the lots and parcels of land the same as the original, and shall be certified 
by the clerk to the county auditor in the same manner, and shall, so far as 
practicable, be collected in the same installments, draw interest at the 
same rate, and be enforced in the same manner as the original assessment. 
[22 G. A., ch. 44, §§ 1, 2; 20 G. A., ch. 20, § 3.] 

SEC. 838. Time waived. Any provision of law, resolution or ordinance 
specifying a time when, or the order in which, acts shall be done in a pro
ceeding which may result in a special assessment, shall be taken to be 
subject to the qualifications of the two preceding sections. [22 G. A., ch. 
44, § 3.] 

SEC. 839. Appeal. Any person affected by the levy of any special 
assessment provided for in this chapter may appeal therefrom to the district 
court within ten days from the date of such levy, by serving written notice 
thereof upon the mayor or clerk, and filing a bond for costs, to be fixed 
and approved by either of said officers. Upon such appeal, all questions 
touching the validity of such assessment, or the amount thereof, and not 
waived under the provisions of this chapter, shall be heard and determined. 
The appeal shall be tried as an equitable action, and the court may make 
such assessment as should have been made, or direct the making of such 
assessment by the council. The costs of the appeal shall be taxed as in 
other actions. 

SEC. 840. Enforcing assessment against railways and street rail
ways. All special assessments made under this chapter against any rail
way or street railway shall be a debt due personally from such railway. 
Such special assessments and each installment thereof, and certificates 
issued theraâor when due, may be collected in the district or superior court 
by action si law, in the name of the city or town against such railway or 
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street rai lway, or the lien thereof enforced against the property of such 
railway or s treet railway, on or against which the same has been levied, by 
action in equity, at the election of the plaintiff; and in any action at law 
where pleadings are required, it shall be sufficient to declare general ly for 
work and labor, done, or materials furnished, on the particular street, 
avenue, al ley or highway, the levy of the tax and non-payment of the same; 
and in any action in equity, it shall be sufficient to aver the same matters , 
together with a part icular description of t he property, or par ts thereof, 
against which such lien is sought to be enforced. Such action may be 
maintained in the name of the city or town, for the use of any person 
entitled thereto or any par t thereof, upon filing a bond conditioned to pay 
all costs adjudged against the plaintiff and protect it from all l iability 
therefrom or damages growing out of the same; the amount of the bond to 
be fixed by the court, or a judge thereof in vacation, and the sureties 
thereon to be approved by the clerk of said court. [20 G. A., ch. 20, § 3; 
20 G. A., ch. 25, § 9; 17 G. A., ch. 162, § 4; 15 G. A., ch. 51, § 4; C. 73 , § 
478; R , § 1068.] 

C H A P T E R 8. 

OF STREET IMPROVEMENT AND SEWER BONDS AND CERTIFICATES. 
I 
S E C T I O N 841. Certificates i s sued. The council may provide, by 

ordinance or resolution, for the issuance of street improvement and sewer 
certificates, payable to bearer, or to the contractors who have constructed 
any street improvement or sewer, or completed par t thereof, within the 
meaning of chapter seven of this title, in payment or pa r t payment therefor, 
each of which certificates shall state the amount of one or more assessments, 
or a pa r t thereof, made against the property, designating it, including rail
ways and street railways, and the owners thereof liable to assessment for 
the cost of the same, and may negotiate the same. Such certificate shall 
transfer to the bearer, contractor or assigns, all the r ight and interest of 
the city in every such assessment or par t thereof described therein, and 
shall authorize such bearer, contractor or assigns to collect and receive 
every assessment embraced in such certificate, by or through any of the 
methods provided by law for their collection, as the same mature. Said 
certificates shall bear interest at a ra te not exceeding six per cent, per 
annum, payable annually or semiannually, as fixed by said council, and 
may be paid by the taxpayer to the county treasurer, who shall receipt for 
the same and cause the amount paid to be applied to the payment of the 
certificate issued therefor. No certificate shall be issued or negotiated by 
the city for less than its par value, with accrued interest up to the date of 
the delivery or transfer thereof. [25 G. A., ch. 7, §§ 15, 16; 21 G. A., ch. 
168, §§ 16, 17.] 

The certificates here contemplated do not the improvement it was not chargeable 
constitute an indebtedness of the city and against abutting property, but might be con-
therefore are not invalid, although the city tracted for by the city, and paid out of tho 
indebtedness exceeds the constitutional lim- general revenue, held, that a recovery 
it: TuttU v. Polk, 92-433. against the abutting property owners not 

Partial payments as the work progresses being possible, the city became liable: Bu-
are contemplated, and the fact that the con- croft J% Council Bluffs, 63-646; Polk County 
tract is not completed will not defeat tho en- Savings Bank v State, 69-24. 
forcement of certificates properly issued for Where the city issues its payment for 
work done: Ibid. work certificates of assessment upon abutting 

Where, in pursuance of a contract for im- property, it thereby impliedly agrees that 
proving a street, the city issued certificates they are not invalid; and if it is shown that 
of assessment against owners of abutting lots, they are invalid the city becomes liable for 
which by the contract were to be taken by the contract price of the work. Scofield v. 
the contractor in full payment for the work Council Bluffs, 68-G95. 
performed, and by reason of the nature of 
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The whole contract does not become void but the contract price measures the right oí 
by reason of the invalidity of the certificates, recovery as against the city: Ibid. 

SEC. 842. Bonds. For the purpose of providing for the payment of the 
assessed cost of any street improvement or sewer which is to be or has been 
assessed upon property abutting thereon, including railways and street 
railways liable for the payment thereof, and, in case of sewers, also upon 
adjacent property, the council may, by ordinance or resolution, provide for 
the execution and delivery of bonds for the amount of so much of the assessed 
cost or any part thereof, in anticipation of the deferred payment of the 
assessments levied therefor, such bonds to be called ' ' street improvement 
bonds " or ' 'sewer bonds, ' ' and issued in amounts of one hundred dollars, or 
multiples thereof not exceeding one thousand dollars, except that one bond 
may be issued for the amount necessary to make up the exact amount of 
such cost, which shall not exceed one thousand dollars. Street improvement 
bonds shall not include any sewer assessments, nor sewer bonds any street 
improvement assessments. [25 G. A., ch. 7, § 6; 25 G. A., ch. 9, § 1; 22 G. 
A., ch. 5, § 4; 21 G. A., ch. 168, § 6; 20 G. A., ch. 25, § 10.] 

Bonds issued for the making of improve- debtedness of the city: Clinton v. WaJMker, 68 
ments to be paid by special assessments on N. W., 431. 
abutting property, do not constitute an in-

SEC. 843. Form. Street improvement and sewer bonds, respectively, 
issued for any one levy, shall all bear the same date and be divided into as 
many series as there are installment payments of said special assessments, 
and each series shall be as nearly equal in amount as practicable. Each 
series of said bonds shall mature on the first day of April of the years in 
which the installments of said special taxes come due; shall bear the name 
of the street, avenue, highway, alley or district in which said street 
improvement or sewer is located, and shall bear interest at a rate not 
exceeding six per cent, per annum, payable annually or semiannually, and 
coupons for said interest shall be attached thereto. Said bonds and coupons 
shall be signed by the mayor, countersigned by the clerk, and sealed with 
the corporate seal, and shall be substantially in the following form, but 
subject to changes that will conform them to the ordinance (or resolution) 
of the council, to wit: 

The city of , in the state of Iowa, promises to pay as herein
after stated, to the bearer hereof, on the day of , the sum of 

dollars, with interest thereon at the rate of.. .. per cent, per annum, 
payable annually, on the presentation and surrender of the interest 
coupons hereto attached. Both principal and interest of this bond are 
payable at the bank in the city of , state of 
This bond is issued by the city of under and by virtue of chapter 
eight of title five, of the Code of Iowa, and the ordinance (or resolution) of 
said city, duly passed on t h e . . . . day of , 1 

This bond is one of a series of bonds of like tenor, date and amount, 
numbered from.. .. to . . .. and issued for the purpose of defraying the cost 
of improving, curbing and paving a portion of street (or constructing 
a sewer on street), as described in said ordinance or resolution, in 
said city, which cost is payable by the abutting property along said 
improvements, and is made by said law a lien on all said abutting or 
adjacent property, and payable in seven annual installments, with interest 
on all deferred payments at the rate of six per cent, per annum, and this 
bond is payable only out of the fund created by the collection of 
said special tax, and said fund can be used for no other purpose. 

And it is hereby certified and recited that all the acts, conditions and 
things required to be done, precedent to, and in the issuing of this series 
of bonds, have been done, happened and performed, in regular and due 
form, as required by said law and ordinance (or resolution); and for the 
assessment, collection and payment hereon of said special tax, the full 
faith and diligence of said city of are hereby irrevocably pledged. 
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In testimony whereof, the city of , by its city council, has caused 
this bond to be signed by its mayor and countersigned by its city clerk, 
with the seal of said city affixed, this day of 1 

City Clerk. Mayor. 
No 

On t h e . . . . day of , the city of , Iowa, promises to pay to 
bearer, as provided in said bond, the sum of dollars, at the 
bank in the city of , being months ' interest due that day on 
its improvement bond No , dated , 1 

Countersigned. Mayor. 

City Clerk. 
[25 G. A., ch. 7, § 6; 25 G. A., ch. 9, § 1; 22 G. A., ch. 5, § 4; 21 G. A., ch. 

168, § 6 ; 20 G. A., ch. 25, § 10.] 
S E C . 844 . H o w issued. When such bonds have been issued they shall 

be delivered to the clerk, who shall register them in a book or books to be 
kept for that purpose, countersign them, and then deliver the same to the 
city t reasurer or some bank selected by the council, which may require of 
the t reasurer or bank such security or such additional security as it may 
think necessary to secure the payment in full of the proceeds thereof. The 
city t reasurer shall report to the clerk the number of bonds delivered by 
him, and the amount received therefor, or for which credit has been given 
by the contractor. [25 G. A., ch. 7, §§ 7, 8; 21 G. A., ch. 168, §§ 7, 8.] 

S E C . 8 4 5 . Sale . The bonds may be sold at public or private sale, but 
shall not be sold or negotiated for less than their par value with accrued 
interest from date to the time of delivery thereof. All the proceeds of 
bonds and of certificates negotiated shal l be paid to the city treasurer, and 
shall be used only to pay for the cost of street improvements or sewers 
included in the assessment or assessments pledged to the payment thereof. 
All money received by said treasurer as proceeds of said bonds or certifi
cates shall be kept in the same manner and subject to all the regulations 
regarding other money of the city, except that he shall keep an account of 
each levy of such special assessments, and all interest received and paid 
shal l be credited and charged to such fund. [25 G. A., ch. 7, §§8, 9; 25 G. 
A., ch. 9, § 2; 21 G. A., ch. 168, §§ 8, 9.] 

S E C . 846 . Certificate of complet ion of w o r k . No money received by 
the city treasurer from the sale of street improvement and sewer bonds or 
certificates shall be paid out, nor shall any certificate be issued to the con
tractor or sold, except upon the resolution of the council ordering the same, 
and no such resolution for the delivery of any bonds or certificates, or the 
payment of any of the proceeds of said bonds or certificates, shall be made 
until the certificate of the city engineer or other competent person selected, 
or board of public works where such board exists, has been filed, s tat ing 
that the work contracted for or a completed par t thereof, as the case may 
be, has been completed according to the terms and stipulations of the con
tract. [25 G. A., ch. 7, § 9; 21 G. A., ch. 168, § 9.] 

S E C . 847 . Bonds paid. Such street improvement and sewer certifi
cates, bonds and coupons shall be payable out of funds derived from the 
special taxes and interest thereon pledged to the payment of the same, and 
such certificates or bonds shall not be delivered in excess of the special 
taxes levied; but such certificates, bonds and coupons shall not make the 
city liable in any way, except for the proper application of said special 
taxes. If any interest shall become due on any of said bonds when there 
is no fund from which to pay the same, the council may make a temporary 
loan for the payment thereof, which loan shall be repaid from the special 
taxes and interest pledged to secure said bonds, but in case of purchase by 
the city at tax sale of the property on which such tax is levied, it shall then 
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be repaid from the city improvement fund. [25 G. A., ch. 7, §§ 6, 14; 25 G. 
A., ch. 9, §§ 1, 4; 21 G. A., ch. 168, § 15.] 

SEC. 848. Refunding bonds. Eef unding bonds may be issued to pay 
off and take up bonds issued in payment for street improvements and sewers 
made under prior laws, or to refund any part thereof. Bonds thus issued 
shall substantially conform to the provisions of this chapter, and the face 
amount thereof shall be limited to the amount of the unpaid special assess
ments, with the interest thereon, applicable to the payment of the bonds 
so taken up. Sewer refunding bonds and street improvement refunding 
bonds thus issued must be kept separate. Said refunding bonds or 
their proceeds shall be used only to pay street improvement or sewer bonds 
so taken up. [25 G. A., ch. 9, § 2.] 

SEC. 849. HOTV paid. When refunding bonds shall be issued to pay 
street improvement or sewer bonds issued under prior laws, all special 
assessments, taxes and sinking funds applicable to the payment of such 
bonds previously issued shall be applicable in the same manner and to the 
same extent to the payment of the refunding bonds issued hereunder, and 
all the powers and duties to levy and collect special assessments and taxes, 
to create liens upon property, and to establish sinking funds in respect of 
the bonds previously issued shall continue until all refunding bonds shall 
be paid. The city shall collect the special assessments out of which the 
said bonds are payable, and hold the same separate and apart in trust for 
the payment of said refunding bonds, but it shall be in no way liable except 
for the proper application of said assessments; but the provisions of this 
section shall not apply to assessments or bonds adjudicated to be void. 
[Same, § 3.] 

CHAPTER 9. 

OP PARK COMMISSIONERS AND BOARD OF PUBLIC WORKS. 

SECTION 850. Election of park commissioners in certain cities. 
There shall be elected at the regular city election in each city of the first 
class, containing a population of forty thousand or over, three park com
missioners, whose terms of office shall be six years, one to be elected each 
even-numbered year, but at the first election three shall be elected, and 
hold their offices, respectively, for two, four and six years, who shall by 
lot determine their respective terms. [24 G. A., ch. 1, § 1; 24 G. A., ch. 2, 
§ 1; 20 G. A., ch. 151, § 1.] 

The statute does not create a corporation wise, which shall constitute an indebtedness 
distinct from the city, and therefore the on the part of the city in excess of the con-
commissioners have no right to incur indebt- stitutional limitation: Orvis v. Board of Park 
«dness, by the issuance of bonds or other- Commissioners, 88-674. 

S E C 851. Qualification—organization—treasurer—compensation. 
The commissioners shall, within ten days after their election, qualify by 
taking the oath of office, and organize as a board by the election of one of 
their number as chairman and one as secretary, but no bond shall be 
required of them. They shall also elect a treasurer, not one of their num
ber, who shall give bonds in the sum of twenty-five thousand dollars, the 
penalty of which may be increased by the board. The treasurer shall 
receive and pay out all moneys under the control of said board as ordered 
"by it, but shall receive no compensation for his services. Each of the com
missioners shall receive, for services actually performed, compensation at 
the rate of five dollars per day, not to exceed one hundred days in any year, 
and be reimbursed for all actual expenses incurred or money paid out by 
Mm in connection with the discharge of his official duties. An itemized 

23 
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statement of all expenses and moneys paid out shall be made under oath 
and filed with the secretary, and allowed only by the affirmative vote of the 
full board. [25 G. A., ch. 1, § 1; 24 G. A., ch. 1, § 2.] 

SEC. 852. Tax certified—purposes. The board shall, on or before 
the first Monday in September of each year, certify to the county auditor 
the per cent, of taxes it may fix for park purposes, not exceeding two mills 
on the dollar on all taxable property of the city, to be known as "park 
fund " and, when collected, to be paid over to the treasurer of the board, 
and by him paid out on its orders, which shall state the name of the payee 
and the amount, and the purposes for which such amount has been expended. 
No money of this fund shall be appropriated or expended for any purpose 
except as provided in this chapter. Such fund may be used in purchasing 
or acquiring real estate for park purposes, including streets or highways 
to connect one park with another, or to connect a park with streets or high
ways, or for other purposes necessary and incident to the establishment 
and maintenance of parks, and for the purpose of improving and maintain
ing the same and defraying necessary expenses connected therewith, includ
ing the compensation of the board, its officers and employes; but when any 
annual tax or part thereof has been pledged for the payment of any bonds 
or the interest thereon, such tax or part thereof shall be devoted to no other 
purpose. [25 G. A., ch. 1, § 2; 25 G. A., ch. 2, § 1; 24 G. A., ch. 1, §§ 3, 4; 
20 G. A., ch. 151, §§ 3-5.] 

SEC. 853. Acquisition of real estate—powers of board. It may 
acquire real estate within the city for park purposes, by donation, purchase 
or condemnation, and take the title to the members thereof as a board and 
their successors in office in trust for the public, and hold the same exempt 
from taxation. It may sell or exchange any real estate acquired by it 
which shall be found unfit or not desirable for such purposes; shall keep a 
record of all transactions, and have exclusive control of all the parks and 
pleasure grounds acquired by it, and of any other ground owned by the 
city and set apart for like purposes; and may make contracts, sue and be 
sued, but shall incur no indebtedness in excess of the amount of taxes 
already levied and available for the payment thereof, except bonds hereby 
authorized. It shall make an annual detailed report of the amounts of 
money expended and the purposes for which used to the council at the reg
ular November meeting, and annually publish in some newspaper in the 
city an itemized statement of all moneys paid out or expended by it, and of 
all sums owing by it. For the purpose of paying for real estate, it may 
issue bonds in such sums and amounts as found necessary, but the aggre
gate annual interest on all bonds issued by it and at any time outstanding 
shall not exceed four-fifths of the amount of the annual tax authorized by 
this chapter. [25 G. A., ch. 2, § 2; 24 G. A., ch. 1, §§ 4, 7; 20 G. A., ch. 151, 
§2.] 

In cities or towns having park commis- As the acquiring of property for park 
sioners, the power to condemn lands for park purposes as here provided does not neces-
purposes belongs to them exclusively, but sarily involve an indebtedness, the validity 
when there are no park commissioners such of the proceeding cannot be questioned on 
power may be exercised by the corporation the ground that the city is already indebted 
through its council, under the provisions of to its constitutional limit: Ibid. 
I 880: In re Cedar Rapids, 85-39. 

SEC. 854. Bonds. Bonds issued by the board shall mature in not less 
than twenty-five nor more than fifty years from date; shall be in sums of 
not less than one hundred nor more than one thousand dollars, bearing 
interest at a rate not exceeding six per cent, per annum, payable annually 
or semiannually. Said board, after the issuance of any of such bonds, 
shall each year, for fifteen years before the maturity thereof, set aside, out 
of the tax levied by it, a sum equal to one-fifteenth of the principal thereof, 
whicjji sum shall be applied in payment of the principal whenever the 
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amount on hand shall be sufficient to pay one or more of said bonds. [25 
G. A., ch. 1, § 3; 24 G. A., ch. 1, § 5.] 

SEC. 855. Lieu on property—mortgage. Bonds issued under the 
provisions of this chapter shall be a lien upon all the real estate acquired 
by the commissioners therewith, or with the proceeds thereof, and such 
bonds or proceeds shall be used for the purchase of real estate only. The 
board shall have power to mortgage such real estate to a trustee for the 
purpose of securing the payment of said bonds, and after the issuance 
thereof there shall be pledged for the payment of the interest thereon so 
much of the annual tax levied by virtue of this chapter as shall be neces
sary to make such payment, and the residue of said tax may be used by the 
board in the purchase of real estate or improvement of the parks and 
pleasure grounds of the city. [25 G. A., ch. 1, § 4; 24 G. A., ch. 1, § 6.] 

SEC. 856. Regulations. The board may in writing prescribe rules 
and regulations for the government of the parks or public grounds under 
their control and persons resorting thereto, which rules and regulations 
shall be in force when entered in the record of the proceedings of the 
board, and a copy thereof signed by the commissioners has been posted at 
each gate or principal entrance to any such park or public grounds, and a 
wilful violation thereof shall be a misdemeanor, punishable by a fine not 
exceeding twenty-five dollars. Any one who shall cut, break or deface any 
tree or shrub growing in any such park or public ground, without author
ity, shall be guilty of a misdemeanor. [25 G. A., ch. 1, § 5.] 

SEC. 857. Police protection. The mayor on written request of the 
board shall furnish adequate police protection for such parks, and the city 
shall furnish such water supply as may be necessary therefor, and prop
erly light the same at its expense. The board shall be entitled to the serv
ices of the city engineer, when requested, without expense to it. It shall 
have the power to regulate or forbid the erection of poles or the stretching 
of wire for electric light, street railway, or other corporations or persons in 
such parks or in or along streets, highways or over public places laid out 
or controlled by it.- [Same, §§ 6, 7.] 

SEC. 858. Park districts—condemnation of property. Where any 
such city shall contain more than one organized township, at least one 
commissioner shall be a resident of each of said townships; and unless all 
of the commissioners shall agree upon the location of one park for a whole 
city, each township shall constitute a separate park district, and the pro
ceeds of any bonds shall be apportioned to and expended in each district, 
in proportion to the tax levied thereon; and all funds received from taxes 
collected shall be expended in the same manner. If said board and the 
owners of any property desired by it for park purposes cannot agree as 1x> 
the price to be paid therefor, it may cause the same to be condemned in the 
manner provided for taking land for city purposes. [24 G. A., ch 1, §§ 8,9.} 

SEC. 859. Park commissioners in other cities and towns. All 
cities having a population under forty thousand and towns may provide by 
ordinance for the election of three park commissioners whose terms of 
office shall be three, four and five years, respectively, and their successors, 
shall be elected for the full term of five years. Such commissioners shall 
be residents of the city or town, and each shall, before he enters upon the 
duties of his office, give a bond, with sureties to be approved by the council, 
to the use of the city in the penal sum of five thousand dollars conditioned 
lor the faithful discharge of the duties of his office. 

SEC. 860. Voting tax for park fund. The council of such city or 
town may, by resolution, submit to the qualified electors of the same, at a 
regular or special election, the question whether there shall be levied upon 
the assessed property thereof a tax not exceeding two mills on the dollar 
for the purpose of purchasing real estate for parks, and the improvement 
of parks, or for either or both of such purposes. The proposition therefor.-



366 
§§ 861-865 PARK COMMISSIONERS, ETC. Tit. V, Ch. 9. 

shall be submitted in the manner provided for similar propositions in the 
chapter on elections. The council shall, in the resolution ordering such 
election, specify the rate of taxation proposed and the number of years the 
same shall be levied. If a majority of the votes cast at such election on the 
proposition so submitted shall be in favor of the adoption of the proposi
tion for taxation, the council shall levy the tax so authorized, which shall 
be collected and paid over to the treasurer of such city or town in the same 
manner as other taxes. Such taxes shall be known as "park fund," and 
shall be paid out on the order of the commissioners for the purposes con
templated in the next section, and for no other purpose whatever. [26 G. 
A., ch. 24.] 

SEC. 861. Powers and compensation of commissioners. Each of 
the commissioners shall receive for services performed compensation not 
exceeding one hundred dollars per annum to be paid out of the ' ' park fund. ' ' 
They shall have exclusive control of the parks of the city or town, and 
shall manage, improve and supervise the same; they may use the "park 
fund ' ' for improving the parks, or for purchasing additional grounds or lay
ing out and improving avenues thereto; they may appoint one or more park 
policemen and pay them out of said fund, and may do all things necessary 
to preserve such parks. They shall keep, and make annually to the coun
cil, a full account of their disbursements, and all orders drawn on such 
fund shall be signed by at least two of their number. 

SEC. 862. Protection of parks. Any person who shall, except by the 
authority of such commissioners, cut, break or deface any tree or shrub 
growing in such park or parks, or any avenue thereto, shall be deemed 
guilty of a misdemeanor. 

SEC. 863. Board of public works—election. In any city having a 
population of thirty thousand or more the council may by ordinance 
establish a board of public works, to consist of two members, residents of 
the city, to be appointed by the mayor with the approval of the council. 
Upon the establishment of said board, one member shall be appointed for 
two years and one for three years, and their successors shall be appointed 
for three years. The members shall hold office until their successors are 
appointed and qualified. Vacancies shall be filled by the mayor with the 
approval of the council. No member of the council or city officer shall be 
a member of such board. [24 G. A., ch. 3, § 1; 22 G. A., ch. 1, § 1.] 

Under the original statute, held, that the quent statute terminating the terms of office 
intention of the legislature was to establish of elective officers was not applicable to the 
definite terms of office for the members of members of such board: Sherman v. Des 
the board of public works, and that a subse- Moiiws, 69 N. W., 410. 

SEC. 864. Salary. Each member of such board shall receive a salary 
of not less than fifteen hundred nor more than twenty-five hundred dollars, 
to be fixed by the council, and not to be reduced during his term of office. 
He shall, also, before entering upon the discharge of his duties, take an 
oath and give a bond to faithfully perform the duties of his office, which 
bond shall be in the sum of not less than twenty thousand dollars, with two 
or more sufficient sureties approved by the council. No such member shall 
be directly or indirectly interested in any contract entered into by the board 
on behalf of such city, nor in the purchase or sale of any material from or 
to the city, in connection with anything over which the board has any 
supervision or control. [22 G. A., ch. 1, § 2.] 

SEC. 865. Consultation with city engineer. The board shall consult 
the city engineer regarding the plans, specifications and advisability of 
doing or making contemplated improvements or work, and he shall from 
time to time furnish it with estimates of the cost of material and plans and 
specifications for any work to be ordered or advertised to be done, and 
report to the board when, and whether, such improvements or work is made 
and completed according to contract. [Same, § 3.] 
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SEC. 866. Contracts. Contracts for all public works and improve
ments made by the board shall be drawn by the city solicitor, who shall 
charge not less than three nor more than ten dollars for each contract, 
including a copy thereof and specifications for the use of the contractor, to 
be collected by him from the contractor, and paid monthly to the city 
treasurer. [Same, § 4.] 

SEC. 867. Bids. It shall advertise for bids and make all contracts on 
behalf of the city for all work, and for material and work for public improve
ments in excess of two hundred dollars, whenever the same shall be ordered 
by the council or voted for at any election. Proposals for bids shall be 
published once each week for two weeks in two of the daily newspapers 
therein, which shall be completed at least two weeks before the making of 
any contract, which proposals shall state the amount and kinds of material 
to be furnished, the kind of improvement, and the time and conditions upon 
which bids will be received, all of which may be rejected. All contracts 
shall be made with the lowest responsible bidder, but it shall not be neces
sary before proposals are published or bids received to determine specifi
cally the kind of material to be used. All contracts made by said board 
shall be subject to the approval of the council. [Same, §§ 5, 6.] 

Under prior provisions, held, that the proval of the city council: Dewey v. Des 
contracts of the board of public works were Moines, 70 N. W., 605. 
not required to be made subject to the ap-

SEC. 868. Disapproval of plans. Whenever it shall disapprove of 
the plans, specifications or estimates furnished by the city engineer, it shall 
at once report the same in writing to the council, stating its reasons for 
such disapproval. [Same, § 8.] 

SEC. 869. Superintend lighting. It shall advertise for bids and make 
contracts for the lighting of the streets, alleys, public grounds and build
ings and shall have entire control, management and direction of the lamps, 
lights, lighting material and persons charged with the care thereof. [Same, 
§§ 7, 9, 10.] 

SEC. 870. Public "works. It shall superintend and take charge of all 
public work, the cleaning of streets and public places and the removal of 
garbage, all street improvements, sewers and other improvements, bridges, 
viaducts, and public buildings, and the entire erection, making, recon
struction and repair thereof, approve the estimates of the city engineer 
which may be made from time to time of the cost of such work as the same 
progresses, accept any building erected, work done or improvement made, 
when completed according to contract, and perform such other duties as 
may be required of it by ordinance or resolution. But where a preliminary 
notice is required, all proceedings prior to and including the passage of the 
resolution or ordinance shall be taken by the council, and the certificates 
of the city engineer that work has been done or material furnished shall 
be made to said board, and orders for the payment therefor shall be drawn 
and signed by it and approved as provided in the next section. [Same, §§ 
6, 9, 10, 22.] 

SEC. 871. Expendi tures . It shall control and direct all expenditures 
to be made by its department, and sign and draw orders for the same, and 
all orders given and bills and accounts created by it shall first be indorsed 
by each of the members thereof, or their reasons stated in writing for not 
doing so, and approved by the council, before the same shall be ordered 
paid. [Same, §11.] 

SEC. 872. E x t r a -work. It shall not order any extra work in excess 
of that contained in any contract, or pay out any money for extras, without 
submitting and recommending the same to the council and receiving its 
authority therefor. [Same, § 12.] 

SEC. 873. Appointing powers. It shall have power to appoint agents 
and employes, subject to the approval of the council, necessary for the doing 
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of its work, who shall be actually engaged in the construction or improve
ment of the public works, and shall not include any assistants, superintend
ents, bookkeepers or secretaries, the duties of which last named officers 
shall be performed by said board without extra compensation. [Same, § 13.] 

The appointment of a superintendent workman employed by such superintendent 
with power to hire and discharge men and is in the employ of the city: Hathaway v. Des 
direct the prosecution of work for the board Moines, 66 N. W., 188. 
is within the scope of its authority, and a 

S E C . 874 . P lans for improvements . I t shall require plans and speci
fications for all buildings costing over five thousand dollars to be submit
ted for its approval, with the advice of the city engineer, and no such 
building shal l be erected until the above requirements have been complied 
with. I t shall require any person, before erecting any building or improve
ment within the city, to obtain a permit from it, and shall charge not more 
t h a n one mill on the dollar of the cost of the construction thereof, based on 
the architect 's or builder 's estimate, and the money derived therefrom shall 
be paid monthly to the city treasurer. [Same, § 14.] 

S E C . 875 . Mains—connect ions—wires . I t shall , with the advice of 
t h e city engineer, superintend the laying of all water, gas and steam heat ing 
mains and al l connections therefor, and stretching or laying of telephone, 
te legraph, district te legraph and electric wires, in the manner provided by 
t h e ordinances of such city. [Same, § 16.] 

S E C . 876 . F ire escapes. I t shall regula te the size, number and manner 
of construction of fire escapes, doors and stairways of theatres, tenement 
houses, audience rooms, and all public buildings, whether now or hereafter 
built, used for the gather ing of a large number of people, so that there may 
be convenient, safe and speedy exit in case of fire. [Same, § 17.] 

S E C . 877 . Semiannual report. I t shall on the first days of April and 
December, and at the expiration of the term of office of any member, submit 
a full, complete and detailed statement to the council of all work done by 
it, giving the amount of expenditures, the names of the persons who have 
received pay, the amount of such pay, for what the same was paid, the 
number of permits issued and the amounts received therefor. The report 
shal l also state that since the last report no member of said board has been 
directly or indirectly interested in any contract let by or work ordered or 
superintended by it, or in the sale or purchase of any material used in the 
erection, making, reconstruction or repair of said work or improvements, 
and that neither of them has received or expects to receive any presents or 
compensation from any contractor or other person interested in said work 
or improvement, and said report shall be sworn to by each member of said 
board. [Same, § 18.] 

S E C . 878 . Records—office. I t shall keep copies of all contracts, plans, 
maps, specifications, plats and records of every kind whatsoever growing 
•out of any work or improvement made or superintended by it, the number 
of all building permits issued, and the location and cost of such buildings 
and improvements. All purchases of materials shall be made by writ ten 
•orders, signed by at least one member of the board. The board shall keep 
.an office furnished with fuel, l ights, stationery, apparatus, and all other 
.needful utensils for the work, to be provided at the expense of the city, 
'[Same, §§ 19, 21.] 

S E C . 879 . R e m o v a l of members . Any member of such board may a t 
any time be removed from office by a vote of two-thirds of the council for 
¡sufficient cause, and the proceedings in tha t behalf shall be entered in the 
records of the council, but the council shal l previously cause a copy of the 
charges against such member or members sought to be removed to be served 
upon him or them, together with a notice of the time and place of hear ing 
the same, a t least ten days previous to the time assigned, and give him or 
t hem an opportunity to make defense thereto. [Same, § 20.] 
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CHAPTER 10. 

OF CONDEMNATION AND PURCHASE OP LAND. 

SECTION 880. For -what purposes. Cities and towns shall have 
power to purchase or provide for the condemnation of, pay for out of the 
general fund, enter upon and take any lands, within or without the terri
torial limits of such city or town, for the following purposes: 

1. For parks, commons, cemeteries, crematories or hospital grounds; 
2. For establishing, laying off, widening, straightening, narrowing, 

extending and lighting streets, avenues, highways, alleys, wharfs, land
ing places, public squares, public grounds, public markets and market 
places, and public slaughter houses; 

3. For any other purposes provided in this title, and in all cases where 
such purchase or condemnation is now or may hereafter be authorized. [15 
G. A., ch. 6; C.73, §§ 464, 470; R., § 1064.] 

Eminent domain: The city does not have 
the power of eminent domain except as ex
pressly granted by statute: Field v. Des 
Moines, 39-575. 

The purposes here enumerated are the 
only ones for which the city has power to 
take private property. It does not have the 
power of eminent domain except as expressly 
granted: Ibid, 39-575, 585. 

Under the provisions of a city charter 
authorizing the appointment of commission
ers to assess damages for taking private 
property by a city, held, that the city council 
could not, after having appointed commis
sioners for that purpose, set aside the report 
made by them, and appoint new commission
ers to assess the same damages: State ex rel. 
v. Keokuk, 9-438. 

A railway company, lessee of another 
company under a lease which may be per
petual at the election of the lessee, has such 
an interest in property owned by the lessor 
that it should be a party to proceedings 
to condemn such property for city purposes: 
Storm Lake v. Iowa Falls & S. C. B. Co., 62-
218. 

It is competent for a city to extend a 
street through the depot grounds of a rail
road company, under proceedings for con
demnation: Cliicago, M. <fe St. P. B. Co. v. 
Starkweather, 66 N. W., 87. 

The question as to the necessity for the 
taking of land is to be determined by the 
municipal corporation and whether or not it 
has so determined is for the courts; the only 
question for the jury is the amount of com
pensation to be allowed: Barrett v. Kemp, 
91-296. 

The right to purchase or condemn lands 
for use as a park is here conferred without 

restriction as to the ability of the city or 
town to pay therefor. The land owner is 
not concerned in such ability to pay as he is 
not required to give credit, and as payment 
in full must be made, either upon purchase 
or condemnation. It cannot be said that the 
city by proceeding to acquire land for park 
purposes incurs an indebtedness. There
fore, proceedings cannot be held invalid, be
cause the city is indebted to the constitu
tional limit: In re Cedar Rapids, 85-39. 
Further as to parks, see \ 853. 

TTse for other purposes: A city has no 
authority to convey lands or other property 
for uses not contemplated by law; therefore, 
held, that a city could not transfer to the 
county its city hall for courthouse purposes: 
Brockman v. Crestón, 79-587. 

The act of 1864, (10 G. A., ch. 127) in so far 
as it was attempted thereby to confer upon 
cities and towns the power to sell and con
vey squares and parks therein, laid off and 
dedicated by individuals, held void as au
thorizing a perversion of a trust. Whether 
the corporation might not be given power to 
part with whatever interest it possessed in 
the property, quaere: Warren v. Mayor, 22-
351. And further, see notes to § 917. 

A strip of land 200 feet wide along the 
Mississippi river retained by the govern
ment under a city plat for public use as a 
highway and for other public uses may be 
diverted to such other public purposes as a 
railway and a freight house and a way to 
reach such freight house without ground of 
complaint on the part of a lot owner front
ing thereon, so long as a reasonable use for 
the purposes of necessary travel is preserved: 
Burlington Gas Light Co. v. Burlington, C. 
B. <& K. B Co., 91-470. 

SEC. 881. Sewer outlets. Cities shall have the power to acquire real 
estate within and without their territorial limits necessary for sewer out
lets, by purchase or condemnation, as in this chapter provided, and the 
expense of such acquisition of real estate and outlets shall be paid out of 
the general fund, or out of the sewer fund of the sewer district of which 
the same is an outlet. [26 G. A., ch. 8.] 

SEC. 882. Purchase at execution sale. They shall have power to 
acquire real estate, or an interest therein, as a purchaser at an execution 
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sale, when j adgment is entered in favor of such city or town, or it is other
wise interested in the proceeding. [18 G. A., ch. 89, § 1.] 

SEC. 883. Disposal of lands acquired. They shall have power to 
dispose of and convey lands unsuitable or insufficient for the purpose for 
which they were originally acquired, but when such lands are so disposed 
of enough thereof shall be reserved for streets to accommodate adjoining 
property owners. Conveyances executed in accordance with this section 
shall extinguish all the rights and claims of the city or town existing prior 
thereto. They shall have power also to dispose of the title or interest of 
such corporation in any real estate, or any lien thereon, or sheriff's certifi
cate therefor, owned or held by it, including any street or portion thereof 
vacated or discontinued, however acquired or held, in such manner and 
upon such terms as the council shall direct. [18 G. A., ch. 89, 8 1 ; C. 73, 
§ 470.] 

SEC. 884. Proceedings for condemnation. Proceedings for con
demnation of land as contemplated in this title shall be in accordance with 
the provisions relating to taking private property for works of internal 
improvement, except that the jurors shall have the additional qualification 
of being freeholders of the city or town. [C. '73, §§ 469, 476-7; R., §§ 1065-6.] 

See title X, ch. 4. 

SEC. 885. Donation of sites for depots. They shall have power 
to acquire by purchase or condemnation for the purpose of donating and to 
donate to any railway company owning a line of railroad in operation or in 
process of construction in such city or town sufficient land for depot grounds, 
engine houses and machine shops for the construction and repair of engines, 
cars and other machinery necessary to the convenient use and operation of 
said railroad. [19 G. A., ch. 133, § 1.] 

SEC. 886. Submission of question. Such donation or appropriation 
of funds to procure lands therefor can only be made upon a petition to the 
council, signed by a majority of the resident freehold taxpayers of the city 
or town, asking the same and fixing the sum which shall be thus appro
priated. Upon the presentation of the petition, the council shall call a> 
special election, at which the question of the proposed donation shall be 
submitted to the voters. The clerk shall prepare the ballots and the 
election shall be held in the manner provided for in the chapter on elections. 
If there shall be a two-thirds majority in favor of the donation, the council 
shall determine the lands to be donated by metes and bounds, the amount 
to be appropriated for procuring the same, not exceeding the sum named in 
the petition, and in the name of the city or town may acquire the same by 
purchase, or by the payment of the estimated damages in case the same or 
any part thereof shall be taken in the name of the railway corporation 
under condemnation proceedings as authorized by law; and the council may 
also vacate and convey all streets and alleys within the boundaries of such, 
site, and prescribe the terms and conditions upon which the grant is made, 
which shall be binding upon the company accepting it; but land set apart, 
as a public park, square or levee shall not be thus donated, nor shall lands 
occupied with buildings used for business purposes or private residences be 
appropriated under the provisions of this section, without the consent of 
the owner or owners first obtained. [Same, § 2.] 

CHAPTER 11. 

O F TAXATION. 

SECTION 887. General fund. The council of each city or town shalL 
levy a tax for the year then ensuing, for the purpose of defraying its gen-
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eral and incidental expenses, which shall not exceed ten mills on the dollar. 
[C.73, §§495-6; R., §§ 1123-4.] 

The tax authorized by ? 3973 to pay judgments may be in addition to the amount here 
authorized: Bice v. Walker, 44-458. 

SEC. 888. City bridge fund. Cities of the first class may annually levy 
a tax not exceeding three mills on the dollar, to be known as a city bridge 
fund. [25 G. A., ch. 5, § 1; 22 G. A., ch. 16, § 1; C. 73, § 796; K , § 710.] 

Tax for county bridge fund is not to be levied within the city: See \ 1303. 

SEC. 889. Taxing dogs and other animals. The council of any city 
or town shall have power to levy and collect a tax on dogs and other 
domestic animals not included in the list of taxable property for state and 
county purposes. TO. 73, § 499; R., § 1128.] 

SEC. 890. Road taxes on agricultural land. All property subject 
to taxation in any city or town which by law is not subject to taxation for 
general municipal purposes, and all personal property necessary for the 
use and cultivation of agricultural or horticultural lands, shall neverthe
less be liable to taxation for road purposes, as may be provided by the 
council, not exceeding the rate of five mills upon the dollar of the assessed 
valuation thereof, but it shall not be liable for any other city tax. [22 G. 
A., ch. 46, § 1; 19 G. A., ch. 158, § 1.] 

The provisions of this section do not A city has no power to levy a road tax 
authorize taxation for road purposes of prop- upon property subject to taxation for gen-
erty subject to general taxation, in excess of eral purposes, in excess of the limit of ten 
the ten-mill limit here fixed: Illinois Cent. i?. mills: Ibid. 
Co. v. Hamilton County, 73-313. Further as to road taxes, see § 1508. 

SEC. 891. Labor on highways. Any city or town shall have power 
to provide that all able-bodied male residents of the corporation between 
the ages of twenty-one and forty-five years, between the first day of January 
and the first day of November of each year, either by themselves or satis
factory substitute, shall perform two days' labor of eight hours each upon 
the streets, avenues, alleys, highways or public grounds within such cor
poration, at such times and places as the proper officer may direct, upon 
three days' notice in writing given, or pay in lieu thereof in money a sum 
to be fixed by such council, not exceeding one and a half dollars for each 
of such day's labor. For each day's failure to attend and perform the 
labor, or pay said sum of money, as required, at the time and place speci
fied, unless excused by the supervisor of highways or street commissioner, 
the delinquent shall forfeit and pay the sum of two dollars, not exceeding 
four dollars in all. Any person excused shall be again notified to perform 
such labor or pay said sum of money in lieu thereof, at any time prior to 
September first of said year. All persons claiming to be exempt from "\ 
labor under this section shall, within three days after receiving notice to \ 
perform such labor, furnish the mayor or other proper officer with an affi
davit showing the extent and nature of the disabilities entitling him to such \ 
exemption. If he fails to do so he shall be liable to perform such labor or ^ 
pay the penalty provided herein. [19 G. A., ch. 32; C. 73, § 487.] 

SEC. 893. Enforcement of road tax. In case of failure to pay said 
sum of money in lieu of said labor, together with such forfeit, to the super
visor of highways, street commissioner, or other officer of said corporation 
authorized to receive the same within ten days from the expiration of the 
time fixed for the performance of such labor, said corporation may recover 
the same by action brought in the name of such city or town before the 
mayor of said corporation, or before any justice of the peace in the proper 
township. No property or wages belonging to said person shall be exempt 
to the defendant on an execution issued for said judgment and costs. The 
tax and forfeit money so collected shall be expended upon the streets, ave
nues, highways, alleys or public grounds of said corporation. All of such 
tax and forfeit money remaining unpaid on the first day of September in-
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each year may be certified to the county auditor at any time before the fol
lowing first day of December, and shall be entered by him upon the tax list 
•.of said county, and treated and collected as ordinary county taxes, and shall 
be a lien on all the real property of the delinquent. [19 G. A., ch. 32; C. 
73, § 487.] 

SEC. 893. Action. But the entry of such tax and penalty upon the 
tax list shall not prevent an action being brought therefor as hereinbefore 
authorized. Such action, however, must be commenced within one year 
from the first day of October following the giving of notice to perform the 
labor. In event of judgment being rendered therefor and paid in whole or in 
part after the same has been certified to the county auditor, the court receiv
ing such payment shall execute duplicate receipts, exclusive of costs, if so 
requested, and upon filing such receipt or duplicate with the county auditor 
he shall make the proper entries on the tax lists, showing the full payment 
of such tax and penalty, or part thereof, as the case may be. [19 G. A., ch. 
82 ;C73 , §487.] 

SEC. 894. Other taxes. Any city shall have power to levy annually 
the following special taxes: 

1. Grading fund. A tax not exceeding, in any one year, three mills on 
the dollar, for a grading fund, to be used for the purpose of opening, widen
ing, extending and grading any street, highway, avenue, alley, public 
ground or market place; [23 G. A., ch. 5, § 1; 21 G. A., ch. 160, §§ 2, 3; 20 
G. A., ch. 20, § 5.] 

2. Improvement fund. A tax not exceeding, in any one year, five mills 
on the dollar, for a city improvement fund, to be used for the purpose of 
paying the cost of the making, reconstruction or repair of any street improve
ments at the intersections of streets, highways, avenues or alleys, and at 
spaces opposite streets, highways, avenues and alleys intersecting but not 
crossing, and at spaces opposite property owned by the city or the United 
States, and for the purpose of paying the purchase price and subsequent 
taxes assessed against property purchased by the city at tax sale; [25 G. 
A., ch. 8, § 1; 22 G. A., ch. 12, § 1; 21 G. A., ch. 160, §§ 2, 3; 19 G. A., ch. 
«8, §§ 1, 2.J 

3. Sewer fund. A tax not exceeding, in any one year, two mills on the 
dollar on the assessed valuation of all property therein, for a city sewer 
fund, when the entire city comprises one sewer district, to be used to pay 
the cost of the making, reconstruction or repair of any sewer at the inter
section of streets, highways, avenues, alleys, and at spaces opposite 
streets, highways, avenues and alleys intersecting but not crossing, and at 
spaces opposite property owned by the city or the United States, and to 
pay the whole or any part of the cost of the making, reconstruction or 
repair of any sewer within the limits of said city; when a city has been 
divided into sewer districts, a tax not exceeding two mills on the dollar on 
the assessed valuation of all property in the sewer district, for a district 
sewer fund, to be used to pay, in whole or in part, the cost of the making, 
reconstruction or repair of any sewer located and laid in that particular 
district; [25 G. A., ch. 7, § 11; 22 G. A., ch. 7, § 1; 21 G. A., ch. 34; 17 G. 
A., ch. 162, § 1; 16 G. A., ch. 107, § 1.] 

Under prior provisions, held, that the lim- property within such districts without re-
itation of two mills on the dollar applied only gard to its location with reference to the 
where the city was divided into sewage dis- sewer: Dittoe v. Davenport, 74-66. 
tricts and the sewage tax was levied on the 

4. Library tax. In cities having a population of twenty-five thousand 
or over and towns which have, or may hereafter establish, a free public 
library, when the trustees of such library have made the certificate provided 
for in chapter four, of this title, a tax in the amount so certified, but not 
exceeding in any one year one mill on the dollar in such cities of the first 

«class, and not exceeding two mills on the dollar in cities of the second class 
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and towns, to be used for the maintenance of such library; and in such cities 
of the first class, an additional tax not exceeding in any one year three 
mills on the dollar, for the purchase of real estate and the erection of a 
building or buildings thereon for a public library, or for the payment of 
interest on any indebtedness incurred for that purpose, and for the creation 
of a sinking fund for the extinguishment of such indebtedness. In all other 
cities of the first class which have or may hereafter establish a free public 
library, a tax not exceeding in any one year one mill on the dollar for the 
maintenance thereof; [26 G. A., ch. 5; 25 G. A., ch. 43, § 1; 25 G. A., ch. 
99, § 2; 22 G. A., ch. 18, § 1; C. 73, § 461.] 

5. Water works tax. A tax not exceeding, in any one year, five mills on the 
dollar, which, with the water rates or rents authorized, shall be sufficient 
to pay the expenses of running, operating and repairing water works owned 
and operated by any city or town, and the interest on any bonds issued to 
pay all or any part of the cost of the construction of such works; but such 
tax shall not be levied upon property which lies wholly without the limits 
of the benefit and protection of such works, which limits shall be fixed by 
the council each year before making the levy; [C. 73, § 475.] 

6. Tax for gas works or electric plant. A tax not exceeding, in any one 
year, five mills on the dollar, which, with the rates or rentals authorized, 
shall be sufficient to pay the expenses of running, operating and repairing 
-gas works and electric light or power plants owned by any city or town, 
and the interest on any bonds issued to pay all or any part of the cost of the 
construction of such works or plants; but such tax shall not be levied upon 
property which lies wholly without the limits of the benefit of the same, 
which limits shall be fixed by the council each year before making the levy; 
[22 G. A., ch. 11, § 2; C. 73, § 475.] 

7. Water tax. A tax not exceeding, in any one year, five mills on the dol
lar, for the purpose of paying the amount due or to become due to any indi
vidual or company operating water works for water supplied under any con
tract, the levy to be limited to the property as in subdivision five hereof; 
and if in cities of the first class the maximum tax is insufficient to pay such 
amount under contracts now in force, the deficiency shall be paid out of the 
general fund; [C. 73, § 475.] 

Under prior provisions the amount which proper as it merely fixes a standard by which 
fl, city might contract to pay for water supply benefit and protection are to be furnished 
was not limited to the proceeds of the tax and the limits fixed and does not fix the 
here authorized: Crestón Waterworks Co. v. limits: Ibid. 
Crestón, 70 N. W., 739. The proviso exempting1 from water-tax 

An ordinance fixing the limits of taxation the property outside of the benefit of water-
for water purposes to property within two works is not unconstitutional: Grant v. -Dew-
thousand feet of any fire hydrant is not im- enport, 36-396, 405. 

8. Tax for gas or electric light or power. A tax not exceeding, in any one 
year, five mills on the dollar, for the purpose of paying the amount due or 
to become due to any individual or company operating gas works or elec
tric light or power plants for all gas, electric light or power supplied under 
any contract, the levy to be limited to the property as in subdivision six 
hereof; [22 G. A., ch. 11, § 2; C. 73, § 475.] 

9. Bond fund tax. A tax for the purpose of creating a bond fund suffi
cient to pay the interest to accrue before the next annual levy on funding 
or refunding bonds outstanding, and such proportion of the principal that 
at the end of five years the sum raised shall equal at least twenty per cent, 
of the amount of the bonds issued, at the end of ten years at least forty per 
cent, of said amount, at the end of fifteen years at least sixty-five per cent, 
of said amount, and at or before the date of the maturity of said bonds a 
sum equal to the whole amount of the unpaid principal and interest, which 
tax shall be used to pay such principal and interest, and for no other pur
pose; [24 G. A., ch. 14, § 5; 23 G. A., ch. 4, §§ 6, 7; 22 G. A., ch. 17, § 5; 
2\ G. A., ch. 78, § 5.] 
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10. Tax for water or gas works or électric plant bonds. A tax as authorized 
in the preceding subdivision, to be levied in the proportions therein set forth, 
and to be used exclusively in payment of the principal of bonds issued for 
the construction of water and gas works and electric light and power plants, 
which tax shall not be levied upon property lying wholly without the lim
its of the benefit of such works or plants, which limits shall be fixed by the> 
council each year before making the levy; [23 G. A., ch. 13, § 1; 22 G. A., 
ch. 10, § 1.] 

11. Cemetery tax. A tax, not exceeding one-half of one mill on the dol
lar of the assessed valuation of the property within the corporate limits,. 
for the care, preservation and adornment of any cemetery owned or con
trolled by the city. 

SEC. 896. Levy by board of supervisors. The board of supervisors 
shall, at the time of levying county taxes, levy on all property within the 
city the tax certified to them by the park commissioners for said city. If 
such commissioners fail to certify a tax or a sufficient tax for the purpose 
of paying the interest on bonds issued by the commissioners for park pur
poses that may be due or will mature within the fiscal year next ensuing,, 
the board of supervisors shall levy such tax as shall be necessary to pay 
such interest; and if such commissioners each year for fifteen years before 
the maturity of bonds issued by them, as provided in chapter eight of this: 
title, fail to certify a tax equal to one-fifteenth of the principal of such 
bonds over and above the amount necessary for the interest on the same, 
the board shall annually levy such tax as may be equal to one-fifteenth of 
the principal thereof, which tax shall be set aside by the commissioners int 
the same manner and for the same purpose as directed in said chapter eight. 
[24 G. A.,ch. l , §7.] 

SEC. 896. Tax voted for bridges. The board of supervisors of the 
county in which a city or town is situated shall levy a special tax on the* 
assessable property in such city or town to aid in the construction of high
way or combination bridges, when such tax shall have been voted by the 
city or town under the provisions of the chapter on streets and public-
grounds. [25 G. A., ch. 19, § 2; 21 G. A., ch. 13, §§ 1, 2; 19 G. A., ch. 63, § 3.]j 

SEC. 897. Surplus of judgment or bond tax. When a tax has been 
levied by any city or town to pay off a judgment against such municipality, 
or by any city or town or by the executive council, to pay the principal and. 
interest, or either of them, of funding or refunding bonds issued by such 
municipality, such tax shall not be held invalid, if the rate of tax levied 
raises a sum in excess of the amount sought for such specific object, but the> 
excess shall go into the general city or town funds. Money so raised is-
especially appropriated for such purposes, and constitutes a distinct fund 
in the hands of the treasurer until the obligation assumed is discharged. 
[25 G. A., ch. 6, § 1; C. 73, §§ 318, 319; R , §§ 259, 260; C. '51, §§ 123, 124.] 

SEC 898. Loans in anticipation of revenue. Loans may be negoti
ated or warrants issued by any municipal corporation in anticipation of its-
revenues for the fiscal year in which such loans are negotiated or warrants 
issued, but the aggregate amount of such loans and warrants shall not-
exceed the estimated revenue of such corporations for the fund or purpose 
for which the taxes are to be collected for such fiscal year. [21 G. A., ch. 
108; 20 G. A., ch. 79; 16 G. A., ch. 95, § 1; C. '73, § 500; R., § 1129.] 

Under prior provisions, held, that the city officer of the city thereunto authorized by it: 
was not limited, in pledging its revenues, to German Ins. Co. v. Manning, 78 Fed., 900. 
the taxes of a single year: Coggeshall v. Des Hut, held, that the power to borrow money 
Moines, 78-235. does not authorize the issuance of negotiable 

The loans here referred to may be by is- bonds in the absence of express authority: 
suance of negotiable bonds, signed by any Heins v. Lincoln, 71N. W., 189. 

SEC. 899. Highways outside corporate limits—question submitted. 
When a petition shall be presented to the council of any city or town, 
signed by one-third of the resident taxpayers thereof, asking that the= 
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question of aiding in the construction or repair of any highway leading 
thereto be submitted to the voters thereof, the council shall immediately 
give notice of a special election by posting a notice in five public places in 
said city or town at least ten days before said election, which shall give the 
time and place of holding the election, the particular highway proposed to 
be aided, and the proportion of the highway tax then levied and not 
expended, or next thereafter to be levied, to be appropriated. At this 
election a proposition for an appropriation of a portion of the highway tax 
to aid in the construction or repair of the particular highway, and the pro
portion of such tax proposed to be so appropriated, shall be submitted to 
the voters of such city or town, and the clerk shall cause the proposition 
to be printed and placed upon the ballots and the election shall be con
ducted in the same manner as provided with respect to like or similar 
propositions in the chapter on elections, and if a majority of the votes 
polled be for adoption of the proposition, then the council may aid in the 
construction or repair of said highway to the extent of said appropriation, 
which shall not exceed fifty per cent, of such tax, in the same manner as 
they otherwise would were said highway within the corporate limits of 
said city or town. No part of such tax shall be used or expended more 
than five miles from the limits of such city or town, and not more than 
twenty-five per cent, thereof more than two miles from such limits. [18 G. 
A., ch. 52; 0.73, §488.] 

SEC. 900. Warrants—how drawn. The auditor, clerk, or other 
officer of cities and towns whose duty it is to draw the warrants thereof, 
shall not draw any such warrant except upon the vote of the council, and 
he shall draw no single warrant for an amount in excess of five hundred 
dollars. Warrants issued by any city or town shall not be received by the 
county treasurer in payment of the city or town taxes. [22 G. A., ch. 3, §§ 
1-3.] 

SEC. 901. List of warrants. The officer drawing such warrants shall, 
on the first Monday of each month, furnish the council a sworn and com
plete list of all warrants, and the amount thereof, drawn by him during the 
preceding month, which list shall state on whose account and the object 
and purpose for which each warrant was drawn. [Same, § 1.] 

SEC. 902. Assessments and taxes certified—collection. All assess
ments and taxes of every kind and nature levied by the council, except as 
otherwise provided by law, shall be certified by the clerk on or before the 
first Monday in September, to the county auditor, and by him placed upon 
the tax list for the current year, and the county treasurer shall collect all 

•assessments and taxes so levied in the same manner as other taxes, and 
when delinquent they shall draw the same interest and penalties. Sales 
for such assessments and taxes when delinquent shall be made at the same 
time and in the same manner as such sales are made for other taxes, and 
should there be other delinquent taxes or assessments due from the same 
person, and collectible by the county treasurer, the sale shall be for all 
such delinquent assessments and taxes, and all the provisions of law relat
ing to the sale of property for delinquent taxes shall be applicable as far 
-as may be to such sales. The county treasurer shall pay over to the treas
urer of the municipality all moneys collected by him belonging thereto on 
the first Monday of each month. [25 G. A., ch. 1, § 2; 24 G. A., ch. 1, § 3; 
21 G. A., ch. 13, §2; 19 G. A., ch. 63, §2; C. 73, §§ 495, 498; R., §§ 1123, 1126.] 

Certificate: Omission to certify a tax agricultural purposes from taxes for city 
until after the date here fixed will not ren- purposes will not constitute an exemption 
der the tax invalid, if it is certified in time from liability for special assessments: Far-
to be placed upon the tax list: Taylor v. Mo- well v. Des Moines Brick Mfg. Co., 66 N. W., 
Fadden, 84-262. 176. 

This section does not cover assessments As to certifying special assessments, see 
for street improvements; therefore the ex- §? 825-828. 
•emption of land within city limits used for Collection by county: Under this sec-
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tion sales can be made by the county treas
urer for city taxes as for other taxes: Morri
son v. Hershire, 32-271. 

Under a previous statute authorizing 
cities to sell real and personal property for 
delinquent taxes, and provide needful rules 
and regulations for the proper enforcement 
of their powers as to taxation, held, that 
such city might provide a penalty for non
payment of taxes, and for the sale of prop
erty for such taxes and penalties, and pro
vide further that in redeeming from such 
sale a penalty be paid, in addition to the 
amount for which the property was sold: 
Augustine v. Jennings, 42-198. 

Where a city for many years failed to 
bring forward on its tax books or attempt to 
collect taxes claimed to be delinquent al
though the same property was regularly 
assessed for subsequent taxes which were 
paid, held, that it would thereby be consid
ered as having abandoned all claim to such 
tax: Bradley v. Hintrager, 61-337. 

Recovery of t ax by action: The grant 
of power to a municipal corporation to levy 
and collect a tax carries with it all the usual, 
ordinary and necessary means for the exer
cise of the power, and while the city may 
not have the right to collect such taxes by a 
sale of property, yet the lien may be en
forced by an action in equity for that pur
pose: Mclnerny v. Heed, 23-410. 

SEC. 903. General provisions as to indebtedness and war ran ts . All 
the provisions of chapter eleven of title four hereof shall be applicable to 
cities and towns, their officers and employes, subject only to such modifica
tion as may be necessary therefor. 

SEC. 904. Diversion of funds. Any councilman or officer of a city or 
town who shall participate in, advise, consent to, permit or allow any tax 
or assessment levied by such city or town, or by other lawful authority, for 
city or town purposes, to be diverted to any purpose other than the one for 
which it was assessed and levied, except as provided in subdivision seven, 
section eight hundred and ninety-four, of chapter eleven of this title, or 
shall in any way become a party to such diversion, shall be guilty of 
embezzlement. [24 G. A., ch. 14, § 8; 22 G. A., ch. 17, § 8; 21 G. A., ch. 78, 
§ 8; 21 G. A., ch. 160, § 4.] 

Action may be maintained to collect city 
taxes, although another remedy is provided 
by law: Davenport v. Chicago, B. I. & P. B. 
Co., 38-633; Dubuque v. Illinois Cent. B. Co., 
39-56. Burlington v. Burlington & M. B. B. 
Co., 41-134. 

Where the charter of a city authorizes it 
to levy and collect taxes, the city council 
may, by ordinance, provide for the collec
tion of such taxes by judicial proceedings in 
the courts, and the fact that by statute sub
sequent to the charter another method of 
collection is provided will not take away 
the right of resorting to legal proceedings: 
Dubuque v. Harrison, 34-163. 

The power given to cities to provide by 
ordinance for the collection of taxes is cumu
lative merely, and does not, if adopted, de
prive the city of other remedies: Sioux City 
v. Independent School Dist., 55-150. 

An action for the collection of taxes is 
subject to the same limitation as any action 
to recover a debt: Burlington v. Burlington & 
M. B. B. Co., 41-134. 

In an action to recover taxes, penalties 
provided by law for non-payment thereof 
may also be recovered: Ibid. 

Vested right: The right of a city to 
taxes already accrued cannot be released by 
legislation: Dubuque v. Illinois Cent. B. Co., 
39-56. 

CHAPTER 12. 

OF BONDS. 

SECTION 905. Funding. Cities and towns may settle, adjust, renew 
or extend the legal indebtedness they may have, or any part thereof, in the 
sum of one thousand dollars or upwards, whether evidenced by bonds, war
rants or judgments, and may fund or refund the same and issue coupon bonds 
therefor, but no bonds shall be issued under this section for any other pur
pose than is above authorized. [26 G. A., chs. 3, 4, 16; 25 G. A., ch. 3; 24 
G. A., ch. 14, § 1; 24 G. A., ch. 15, § 1; 23 G. A., ch. 4; 23 G. A., ch. 12; 22 
G. A., ch. 17, §§ 1, 4; 21 G. A., ch 78, §§ 1, 4; 16 G. A., ch. 51, § 1.] 

A municipal corporation may issue bonds 
to a judgment creditor in payment of a judg
ment. Possibly such bonds would be invalid 
if given in excess of the limitation, even if 
given for the extinguishment of an ante

cedent and valid indebtedness; but m an 
action by the city against a third person who 
is liable to the city for the indebtedness 
which it thus attempts to pay, such invalid
ity of the bonds cannot be set up to show 
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that the city has not been compelled to pay In general as to power to issue bonds, see 
such indebtedness: Siowx City v. Weave, 59-95. Heins v. Lincoln, 71 N. W., 189. 

S E C . 906 . F o r m . Such bond shall be issued in sums of not less than 
one hundred nor more than one thousand dollars each, running not more 
than twenty years, bearing interest not exceeding six per cent, per annum, 
payable annually or semiannually, and shall be substantial ly in the fol
lowing form, but subject to changes tha t will conform them to the ordi
nance (or resolution) of the council, to wit: 

The city (or town) of in the state of Iowa, for value received 
promises to pay to bearer dollars, lawful money of the United 
States of America, on , with interest on said sum from the 
date hereof until paid at the ra te of per cent, per annum, payable 

annually on the first day of and in each 
year, on presentat ion and surrender of the interest coupons hereto attached; 
both principal and interest payable at 

This bond is issued by the city (or town) of , pursuant to 
the provisions of section , chapter , t i t le , of the 
Code of Iowa, and in conformity to an ordinance (or resolution) of the coun
cil of said city (or town) duly passed. And it is hereby certified and recited 
that all acts, conditions and things required by the laws and constitution of" 
the state of Iowa to be done precedent to and in the issue of this bond have 
been properly done, happened and been performed in regular and due form 
as required by law, and tha t the total indebtedness of said city, including-
this bond, does not exceed the constitutional or s tatutory limitations. 

In testimony whereof said city (or town) by its council has caused this 
bond to be signed by its mayor and attested by its auditor (or clerk), with 
the seal of said city attached, this day of 

Mayor of the city (or town) of 
A T T E S T : 

Clerk of the city (or town) of 

(Form of Coupon.) 

The t reasurer of the city (or town) of , Iowa, will p a y ta> 
bearer dollars, on , at for annual 
interest on its bond, dated, No 

Mayor of the city (or town) of 
A T T E S T : 

Clerk of the city (or town) of 
[26 G. A., ch. 18; 24 G. A., ch. 14, §§ 1, 2; 24 G. A., ch. 15, §§ 1, 2; 23 Gk. 

A., ch. 4, § 2; 22 G. A., ch. 17, §§ 1, 2; 21 G. A., ch. 78, §§ 1, 2.] 
S E C . 907 . N u m b e r e d and s igned. Said bonds shall be numbered 

consecutively, signed by the mayor, and at tested by the auditor or clerk, 
as the case may be, with the seal of the city affixed. The interest coupons 
attached thereto shall be executed in the same manner. [24 G. A., ch. 14, 
§ 3; 23 G. A., ch. 4, § 5; 22 G. A., ch. 17, § 3; 21 G. A., ch. 78, § 3.] 

S E C . 9 0 8 . Issuance . All bonds issued under the provisions of th i s 
chapter shal l be issued pursuant to, and in conformity with, a resolution, 
adopted by the council of said city or town, which shal l specify the amount 
authorized to be issued, the purpose for which issued, the ra te of interest 
they shall bear, and whether payable annually or semiannually, the place 
where the principal and interest shall be payable, and when to become due, 
and such other provisions, not inconsistent with law, in reference thereto,, 
as the council shall think proper, which resolution shall be entered of 
record upon the minutes of the proceedings of the council, and a t rue and 
complete copy thereof printed on the back of each bond, which resolution 
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shall constitute a contract between the city or town and the purchasers or 
holders of said bonds. [23 G. A., ch. 4, § 3.] 

S E C . 909 . Regis trat ion . When bonds have been executed as afore-
, said, they shal l be delivered to the treasurer of the city or town, and his 
receipt taken therefor, who shall register the same in a book provided for 
that purpose, which shall show the number of each bond, its date, date of 

: sale, amount, date of maturity, and the name and address of the purchaser, 
and, if exchanged, what evidences of debt were received therefor, which 
record shall at all times be open to the inspection of the citizens of said 
city or town. The t reasurer shall thereupon certify upon the back of each 
bond as follows: " T h i s bond duly and properly registered in my office 
this day of 

Treasurer of the city (or town) of " 
and shal l stand charged on his official bond with all bonds so delivered to 
him, and the proceeds thereof. He shall report under oath to the council 
of said city or town, at each first regular session thereof in each month, a 
statement of all such bonds sold or exchanged by him since his last report, 

- and the date of such sale or exchange, and, when exchanged, a description 
of the indebtedness for which exchanged. [24 G. A., ch. 14, § 3; 23 G. A., 
ch. 4, § 5; 22 G. A., ch. 17, § 3; 21 G. A., ch. 78, § 3.] 

S E C . 910. Sale. He shall, under a resolution and the direction of the 
council, sell the bonds for cash on the best available terms, or exchange 
them on like terms for legal indebtedness of the city or town evidenced by 
bonds, warrants or judgments outstanding at the date of the passage of the 
resolution authorizing the issue thereof, and the proceeds shal l be applied 
and exclusively used for the purposes for which said bonds are issued. In 
no case shall they be sold or exchanged for a less sum than their face value 
and all interest accrued at the date of sale or exchange. After registration, 
the treasurer shall deliver said bonds to the purchaser thereof, and, when 
exchanged for indebtedness of said city or town, he shal l at once cancel all 
warrants or bonds, or secure proper credits therefor on judgments. [24 G. 
A., ch. 14, § 3; 23 G. A., ch. 4, § 4; 22 G. A., ch. 17, § 3; 21 G. A., ch. 78, § 3.] 

S E C . 911. T a x e s to pay . Cities and towns issuing funding or refund
ing bonds under this chapter shall levy taxes for the payment of the 
principal and interest thereof, in accordance with the provisions of the 

•chapter re la t ing to taxation. [24 G. A., ch. 14, § 5; 23 G. A., ch. 4, §§ 6, 7; 
22 G. A., ch. 17, § 5; 21 G. A., ch. 78, § 5.] 

S E C . 913. Certificates or bonds i n antic ipat ion of special t a x e s . 
Any city may anticipate the collection of taxes authorized to be levied for 
the grading fund, city improvement fund, district sewer fund, and city 
sewer fund, and for tha t purpose may issue certificates or bonds with inter
est coupons, to be respectively denominated city grading certificates or 
bonds, city improvement certificates or bonds, district sewer certificates or 
bonds of the part icular sewer district, and city sewer certificates or bonds 
of said city, and all the provisions of this chapter shal l apply to such certifi
cates, bonds and coupons, with such changes only as are necessary to adapt 
them thereto. Said bonds and interest thereon shal l be secured by said 
assessments and levies, and shall be payable only out of the respective 
funds hereinbefore named pledged to the payment of the same, and no bonds 
shall be issued in excess of taxes authorized and levied to secure the payment 
of the same. I t shal l be the duty of said city to collect said several funds 
with interest thereon, and to hold the same separate and apart , in trust, for 
the payment of said bonds and interest, and to apply the proceeds of said 
funds pledged for that purpose to the payment of said bonds and in teres t 
[22 G. A., ch. 7, § 2; 21 G. A., ch. 34; 19 G. A., ch. 38, §§ 3, 4; 17 G. A., ch. 
162, § 1.] 

S E C . 913. L imitat ion of act ion ques t ion ing l ega l i ty . No action 
-Shall be brought questioning the legality of any of the bonds authorized 
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by this chapter, water works bonds, gas works bonds, or electric light or 
power plant bonds, from and after three months from the time the same are 
ordered issued by the proper authority. 

CHAPTER 13. 

OF PLATS. 

SECTION 914. For subdivisions or additions. Every original pro
prietor of any tract or parcel of land, who has subdivided, or shall here
after subdivide the same into three or more parts, for the purpose of lay
ing out a town or city, or addition thereto, or part thereof, or suburban 
lots, shall cause a plat of such subdivisions, with references to known or 
permanent monuments, to be made, giving the bearing and distance from 
some corner of a lot or block in said town or city to some corner of the 
congressional division of which said town, city or addition is a part, which • 
shall accurately describe all the subdivisions thereof, numbering the same 
by progressive numbers, giving their dimensions by length and breadth, 
and the breadth and courses of all the streets and alleys established 
therein. Description of lots or parcels of land in such subdivisions accord
ing to the number and designation thereof on said plat, in conveyances or 
for the purposes of taxation, shall be valid. The duty to file for record a 
plat as provided herein shall attach as a covenant of warranty, in all con
veyances of any part or parcel of such subdivisions, by the original pro
prietors against any and all assessments, costs and damages paid, lost or 
incurred by any grantee or person claiming under him, in consequence of 
the omission on the part of said proprietor to file such plat. [18 G. A., ch. 
53, §8; 0.73, §559.] 

The fact that a plat is invalid does not veyed by number with reference to such 
affect a deed conveying lots according to a block, and subsequently another plat was 
description in such plat, to which reference filed, by which such block contained another 
is made in the deed: Young v. Cosgrove, 83- lot, and also a strip of land not designated 
€82. by number, held, that the conveyance gave 

Where certain lots, supposed to consti- no right to any portion of such strip: Ibid. 
tute a block as laid out in a plat, were con-

SEC. 915. Acknowledgment and recording. Every such plat shall 
"be accompanied by a statement to the effect that the subdivision of (here 
insert a correct description of the land or parcel subdivided), as appears 
on this plat, is with the free consent and in accordance with the desire of 
the proprietor, which shall be signed and acknowledged by him before 
some officer authorized to take the acknowledgment of deeds. Such pro
prietor shall also procure from the treasurer of the county in which the 
land lies, and file with the recorder, a certified statement that the land laid 
out into lots, streets and alleys is free from taxes, and a certified statement 
from the recorder that the title in fee is in such proprietor, and that it is 
free from incumbrance; but if the parcel of land so laid out shall be incum
bered with a debt certain in amount, and which the creditor will not accept 
with accrued interest to the day of proffered payment if it draws interest, 
or with a rebate of interest at the rate of six per cent, per annum if it draws 
no interest, or if the creditor cannot be found, then such proprietor, and, if 
a corporation, its proper officer or agent, may file with the recorder of such 
county an affidavit, stating either that such proprietor has offered to pay 
such creditor the full amount of his debt, with interest, or with a rebate of 
interest, as the case may be, and that he would not accept the same, or 
that he cannot be found, whereupon such proprietor may execute and file 
Kvith the recorder a bond in double the amount of such incumbrance, with 

24 
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three sureties who shall be freeholders of the county, to be approved by 
the recorder and clerk of the district court, which bond shal l run to the 
county, and shal l be for the benefit of the purchasers of any lots, and shall 
be conditioned for the payment of such incumbrance and the cancellation 
thereof of record as soon as practicable after the same becomes due, and 
for the holding of all purchasers and those claiming under them forever 
harmless from such incumbrance. When such affidavit and bond shall 
have been filed with the recorder, together with the certificate of approval 
of the council of the city or town in which such land is situated or which is 
proposed to be made an addition thereto and a certificate of the recorder 
that said land is free from all incumbrance except as secured by said bond, 
and that the title in fee is in such proprietor, and that of the t reasurer tha t 
the land is free from taxes, said p la t shall be admitted to record, and be as 
valid as if such proprietor had filed with the recorder the certificate of 
such officer that said land was free from all incumbrance. [18 G. A., ch. 
53, § 1 ; C 7 3 , § 560.] 

As the survey establishes the lines of a Where there is a disagreement between 
street, etc., while the plat is but a record of the survey actually made and the plat, the 
such survey, in case of any conflict the actual former must control: Root v. Cincinnati, 87-
survey will govern: Bradstreet v. Dunham, 202; Jordan v. Ferrée, 70 N. W., 611. 
65-248. 

S E C . 916. Approva l b y counci l . All p la ts of additions to any city o r 
town, or subdivisions of any par t or parcels of lands lying within or 
adjacent to any city or town, shal l be divided by streets into blocks, with 
alleys separating abutting lots, and such blocks, streets and alleys shall 
conform as nearly as practicable to the size of blocks and the width of 
streets and alleys in such city or town, and such streets and alleys shall b e 
extensions of the existing system of streets and alleys thereof. All p la t s 
of such additions or subdivisions, except subdivisions of less than one 
block, before being recorded, shall be filed with the clerk of such city or 
town, and when so filed the council, within a reasonable time, shall con
sider the same, and, if it is found that such plat conforms to the provisions, 
hereof, the council shall direct the mayor and clerk to certify its resolution 
of approval, which shall be affixed to the said p la t before it shall be received 
for record by the county recorder. 

In general as to the acquisition and con- As to acceptance by city of dedication of 
trol by the city of streets and public grounds, streets, see notes to following section, 
see <S 752 and notes. 

S E C . 917. Dedicat ion to public . When the statement and plat are 
accompanied with the certificates, affidavit and bond, * when so required, 
and have been entered on the pla t books in the auditor 's office, they shall 
be admitted to record, and not otherwise, and shall be of no validity until 
so filed for record in the office of the recorder, and such acknowledgment 
and recording shall be equivalent to a deed in fee simple of such portion of 
the premises platted as is set apar t for streets or other public use, or as is 
dedicated to charitable, religious or educational purposes. [18 G. A., ch. 
53, § 2; C.73, §§ 560, 561; R., § 1021; C.'51, §§ 561, 637.] 

Rights acquired by the city: The title acquires no ownership of or interest in the 
to land dedicated for streets, public squares, streets adjoining such property other than 
etc., is in the city, being in trust for the that which is given to the whole public, the 
public, and such property cannot be taken right of way over them; and he cannot ob-
on execution against the city, or for any ject to the construction of a railroad over 
other than trust purposes: Ransom v. Boat, such streets on the ground that compensa-
29-68. tion for the right of way is not made to him: 

The acknowledging and recording of a Milburn v. Cedar Rapids, 12-246. 
plat vests in the public whatever interest In the cities of Keokuk and Dubuque, 
the grantor has, so far as the streets are con- which were laid out by the United States, 
cerned, but it does not establish the title of the fee in the streets is in the adjacent 
the public in the absence of a showing of property owners, subject to the public use: 
title in the grantor: Edenvilte v. Chicago, M. Haight v .Keokuk, 4-199; Dubuque v. Maloney, 
á St. P. R. Co., 77-69. ' 9-450. 

The purchaser of city or town property There is no substantial difference be -
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tween the streets in which the legal title is 
in individuals and those in which it is in the 
public as to the rights of the public therein. 
The construction of a permanent freight de
pot so as to obstruct the street is subversive 
and repugnant to the dedication, but not the 
occupation of the streets by tracks, pipes, 
etc., subject to the reasonable control of the 
state and city: Barney v. Keokuk, 94 U. S., 
24 (affirming S. C, 4 Dillon, 593). 

The fee of the streets is in the city for 
the use of the general public, not the people 
of the city alone, and the legislature may 
authorize them to be used by a railroad 
company for the construction of its road 
without the consent of the city and without 
compensation: Clinton v. Cedar Rapids dé M. 
R. R. Co., 24-455. 

But a city has no authority to control or 
grant rights and privileges to, or in, its 
streets, unless it has so been authorized: 
Stanley v. Davenport, 54-463; and as to the 
right of railway companies to construct 
their tracks upon the streets of cities, see 
notes to ü 767. 

The city acquires as against adjoining 
owners and the original proprietor control 
over the whole street and not simply over 
the surface; and it may maintain an action for 
material, as coal, etc., removed therefrom, 
whther such material be superficial or sub
terraneous: Bes Moines v. Hall, 24-234. 

The nature of the property which a city 
acquires in its streets is different from that 
which it may have in real estate, such as it 
is authorized to acquire for other purposes: 
Clinton v. Cedar Rapids & M. R. R. Co., 24-
455. 

Bights of adjacent property owners: Al
though under the provisions as to statutory 
dedication the owners of lots do not own the 
fee of the adjacent street, yet they have a 
peculiar interest in the street, which neith
er the local nor general public can pretend 
to claim. This interest is an easement ap
purtenant to their lots and partakes of the 
nature of property: Cadle v. Muscatine West-
em R. Co., 44-11. 

Therefore, where a railway company hav
ing the right to construct its road over the 
streets of a city does so in a careless and 
negligent manner, the adjoining property 
owners may recover special damages result
ing therefrom: Ibid. 

Purchasers of lots in the portion platted 
acquire a right of way over the streets and 
alleys therein: Yost v. Leonard, 34-9. 

Where a party filing a plat reserved 
therein the right to construct a mill-race 
across one of the streets, held, that- he be
came bound to erect and maintain a bridge 
across the race at his own expense: Water
loo v. Union Mill Co., 59^37. 

Where the fee in the street is in the ad
joining property owner, neither the city nor 
any individual has a right, against the will 
or consent of the owner of the adjoining lot, 
to construct a cistern under the street or 
sidewalk: Dubuque v. Moloney, 9-450. 

An adjacent property owner cannot exca
vate areas under, the sidewalk except with 
the consent of the city authorities: Daws v. 
Clinton, 50-585. 

Platting of streets: Where a plat shows 
the dedication of two streets at right angles 
to each other, the square formed by their in
tersection will be presumed to be included in 
the dedication: Yost v. Leonard, 34-9. 

Where the question was as to whether a 
street on a plat showing a dedication for 
depot grounds was continuous through such 
depot grounds or was interrupted thereby, 
held, that the fact that the street had the 
same name on the two sides of the grounds 
was not conclusive that it was continuous: 
Síaíe v. Dubuque & S. C. R. Co., 88-508. 

To make out a dedication of a street ap
pearing on a plat, it is necessary to show, 
not only that the plat was laid out, but also 
that the party laying it out had title thereto: 
Porter v. Slone, 51-373. 

Dedication in a town plat held sufficient, 
in a particular case, to convey the fee in a 
street indicated thereon: Stange v. Hill & 
West Dubuque St. R. Co., 54-669. 

Evidence in a particular case, held not suf
ficient to establish a dedication of a street 
which was shown by the last of three plats 
filed, but not by the first two, under which 
the rights of the parties attached: Manches
ter v. Hoag, 66-649. 

When lots are sold on a plat bounded by 
a street or highway, that fact raises a strong 
presumption of the intent to pass the soil to 
the center of the street or highway, and it 
will so pass unless the highway be expressly 
excluded: Dubuque v. Moloney, 9-450. 

But this rule is not applicable to land re
served for public use on the opposite side of 
the highway from the lots thus sold, and the 
lot purchaser acquires no title to the land 
thus reserved: Cook v. Burlington, 30-94. 

Where the owner of land on both sides of 
a section line platted the portion on one side, 
locating a street on such line, held, that the 
dedication covered the entire width of the 
street: McDunn v. Des Moines, 34-467. 

The existence of a plat, even though de
fective, and the sale of lots, bounded accord
ing to its descriptions, by the persons platting 
the land, establish the animus dedicandi as 
to the streets laid out on such plat, which, 
when shown, is sufficient to establish a way 
or street, even though there be no record of 
such plat made in the form prescribed by 
law: S/¡e« v. Ottumwa, 67-39. 

Dedication: A proprietor laying off an 
addition to an incorporated town or city, 
though he may grant only the use or ease
ment in the streets, or reserve minerals 
therein (Dubuque v. Benson, 23-248), cannot 
confer upon some other public corporation 
rights in and control over the streets and 
alleys. Therefore, held, that the entry upon a 
plat that the proprietors "do hereby convey 
to Polk county for the use of the public the 
streets and alleys as marked on this plat, and 
dedicate the same to the public," was in
operative, and the platting, acknowledg
ment, recording, etc., being sufficient to con
stitute a statutory dedication, the fee of the 
streets vested in the city: Des Moines v. Hall, 
24-234. 

A grantor filing a plat and procuring the 
proper certificate thereto cannot afterwards 
object that it was not in accordance with law 
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and that the requirements of the statute have 
not been complied with: Scoii v. Des Moines, 
64-438. 

And the grantor, or those claiming under 
him, cannot defeat a dedication made in such 
plat, on the ground that it was not recorded 
at once nor until after the grantor's death: 
Ibid. 

"Where a strip of land between a street 
and a river was not included in the plat, held, 
that it could not be considered as dedicated 
to the public: Cowles v. Oray, 14-1. 

In order to show a dedication apart from 
the plat there must be an act of dedication 
within the prescribed limit of time and an 
acceptance thereof by the public: Ibid. 

Where the plat of a town contained a 
square designated "publicsquare," and lots 
were sold on the faith of such plat and after
wards another plat was duly made and re
corded changing the designation of the 
square, with the representation to prior 
lot purchasers that it was for the public use 
and control, and the city took possession of the 
square as public property, held, that the cor
poration had the title to such square for the 
use of the public and in trust for it: Pella v. 
Scholte, 21-463. 

Marking a square on the plat as ' 'garden 
square," held not necessarily to express or 
imply a dedication to the public: Pella v. 
Scholte, 24-283. 

Where a square was marked upon a plat 
as "market square," and thereafter treated 
by the city as public, and was for that reason 
omitted Jrom taxation, which facts were 
known to the dedicator and those claiming 
under him, held, that the circumstances 
showed an intention to dedicate such square 
to the public: Scott v. Des Moines 64-438. 

Also held, in such case, that the designa
tion of the square as "market square " did 
not show an intention to impose on the ded
ication a condition that it be used only for 
market purposes and that a market building 
be erected thereon: Ibid. 

A dedication of a portion of land covered 
by a city plat for public purposes, as by mark
ing it "public square," which dedication is 
accepted by the city, imposes upon the city 
an obligation to hold the property in trust 
for the uses and purposes expressed, and the 
city cannot divert it to another and different 
use, as by selling it to private owners: War
ren v. Mayor of Lyons City, 22-351. 

Where a plat contained a square marked 
" church square, ' ' held, that such designation 
did not constitute a dedication to any partic
ular church association, although but one 
such association existed at the time in the 
town: Christian Church v. Scholte, 2-27. 

Under the evidence in particular cases, 
held, that subdivisions of plats marked as 
"square," or "public square," were dedi
cated to the public: Livermore v. Maquoketa, 
35-358; Bayliss v. Supervisors, 5 Dillon, 549. 

Where lots are sold with reference to a 
town plat, upon which certain land is dedi
cated to public use, the purchasers acquire, 
as appurtenant to their purchases, a vested 
right to the use of the land dedicated to pub
lic use, of which they cannot be divested by 
the owner who made the dedication or by the 

town in its corporate capacity: Leffler v. 
Burlington, 18-361. 

Where lots were sold in accordance with 
a plat upon which a certain square was 
marked "public square," and afterwards 
"garden square," and with the representa
tion that the square was for the public and 
was to remain forever an open and unoccu
pied space, and the value of lots sold was in
creased thereby, held, that a purchaser could 
enjoin the grantees of such square from 
platting lots and erecting buildings thereon: 
Fisher v. Beard, 40-625. 

Where the certificate accompanying the 
plat referred to public grounds, streets and 
alleys and the plat showed strips of land 
through the blocks corresponding to alleys 
without their being named as such, held, 
that dedication of such strips as alleys was 
sufficiently shown: Taraldson v.Lime Springs, 
92-187. 

Where the general government as owner 
laid off land into lots, streets, squares, etc., 
for a city and sold lots according to such 
plan, held, that the sale and conveyance 
implied a grant or covenant to the pur
chasers of the lots that the streets and pub
lic squares should forever be open to the 
public, free from all claims of proprietors 
inconsistent with such use, but that the dedi
cation did not operate as a grant to the city 
of the fee in the streets, and that such fee-
title passed to the adjoining property-own
ers, subject to the easement of the public, 
with the power in the city to regulate the 
public use of such streets and squares, as 
the representative of the public, for the 
purpose of vindicating the public right: Du
buque v. Maloney, 9-450. 

Where the county commissioners filed a 
plat of a town site showing a square marked 
for a public square and asserted no rights with 
reference to such square for many years hav
ing reserved and used other lots for county 
buildings and the public square having been 
under the jurisdiction of the city, held, that 
the title was in the city and that it and not 
the county was liable for expenses of street 
improvements. It is immaterial in such 
case whether technically the legal title has 
passed to the city or not: Young v. Mahaska 
County, 88-681. 

Where, by act of congress, certain land 
in front of a street leading to a navigable 
river was reserved from sale for public use, 
with the declaration that it should remain 
forever free for highways and other purposes; 
held, that such dedication was in the nature 
of a contract which could not be afterwards 
abrogated or repealed, and that the munici
pal corporation, succeeding to the title of 
the land thus reserved, held it for the same 
purposes and could not divert it for other 
purposes: Cook v. Burlington, 30-94. 

Where the owner of land laid out an ad
dition to a city and by the plat donated and 
granted the ' ' streets, alleys and public 
grounds, etc., for public purposes," and 
designated a tract of ground next to the 
river as "Reserved Landing," held, that the 
city did not by such donation acquire the 
rigtrt to the property so reserved: Grant v. 
Davenport, 18-179. 
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Acceptance of dedication: By accepting 
a charter making a platted addition to the 
city limits, held, that the city thereby ac
cepted the addition and the dedication of 
the streets therein laid out: Des Moines v. 
Hall, 24-234. 

Where, in the plat of an addition to the 
city, a street was laid out ninety feet in 
width, but was only opened to a width of 
sixty feet, fences being erected by lot own
ers upon the line of the street as thus im
proved and used, and the strip not used being 
thus inclosed for twenty-five years, held, 
that the city could not claim the strip thus 
inclosed, and that it would be presumed that 
the city had only accepted the dedication to 
the extent that the street had been opened: 
Bell v. Burlington, 68-296. 

A city may accept a portion of a street as 
dedicated and not the balance, and there
fore where an abutting owner claimed title 
to a line which was supposed by him to be 
the street line and made improvements with 
reference thereto, occupying for the period 
of prescription, held, that his title became 
perfect as against the city although the sup
posed boundary included a portion of the 
street as actually platted: Johnson v. Bur
lington, 63 N. W., 694. 

There must be an acceptance of a dedi
cation of lands for public purposes and while 
slight evidence is sufficient to establish it, 
yet some showing of acceptance is quite as 
essential as evidence of the dedication itself: 
Cambridge v. Cook, 66 N. W., 884. 

A city or town may be estopped by rea
son of adverse possession of land dedicated 
as an alley for the statutory period from 
claiming the right to have such alley 
opened: Ibid. 

Action of the city council in adopting the 
report of a committee recommending an ac
ceptance of streets as dedicated on a plat not 
yet filed, held not to amount to an acceptance 
of such streets upon the subsequent filing of 
such plat: Luughlin v. Washington, 63-652. 

Where a plat was filed for record, and the 
streets as designated thereby remained open 
to the public for two or three weeks, and 
were to some extent passed over and used 
by the public, but were afterwards closed, 
held, such facts did not constitute an accept
ance by the city of the proposed dedication. 
Mere user will not be sufficient to constitute 
an acceptance; it must be shown to have 
been open and notorious, and continued for 
such a length of time that an acceptance can 
be presumed: Ibid. 

Where a street had been used for a num
ber of years as a public thoroughfare, and 
the city by ordinance had required such-
street to be improved and the adjacent land 
owners to build sidewalks, held, that, though 
there had been no formal dedication of the 
street and no acceptance of the same by 
ordinance, the facts were sufficient to charge 
the city with liability for neglect to keep it 
in a safe condition: Byerly v. Anamosa, 79-
204. 

Where the owner of land dedicates a 
right of way for a street, and it is by the 
municipal authorities ordered to be paved, 
such action amounts to an adoption and 

recognition of it as a street, and it becomes 
a public highway: Ford v. North Des Moines, 
80-626. 

Non-user: The right of the public in the 
streets and alleys accrues upon the acknowl
edgment and recording of the plat, and con
tinues until it is either divested by some act 
of the public authorities, or lost by adverse 
possession, and it is immaterial as to the 
rights of the public whether such streets and 
alleys are improved or not. Therefore, a 
railway company has no right to fence its 
track where it crosses streets and alleys thus 
laid out, although they are not improved and 
used: Lathrop v. Central Iowa R. Co.. 69-105. 

The occupation by a party dedicating, for 
ten years thereafter, will not bar the rights of 
the public, unless it appear that he held 
under claim of right adverse to the public: 
McDunn v. Des Moines, 34-467; Livermore v. 
Maquoketa, 35-358. 

Diversion of streets or public grounds: 
The title to streets is vested in the city for 
the use of the public, and such use is to be 
controlled by the legislative power of the 
state. The city cannot grant the use of the 
streets for any purpose not thus authorized: 
Stanley v. Davenport, 54-463. 

A city taking public lands which have 
been already dedicated to public use can
not devote the same to private uses, or con
vey them to others for such private use; and 
in an action by an adjoining lot owner hav
ing an interest in the preservation of the 
land for the uses for which it was originally 
dedicated, the city may be enjoined from 
making a conveyance thereof: Cook v. Bur
lington, 30-94. 

Purchasers of lots abutting upon land ded
icated by the original owner to a public use 
acquire such rights therein as will enable 
them to enjoin a diversion of it by the corpo
ration to uses and purposes foreign'to and 
inconsistent with the objects of the grant: 
Ibid. 

Therefore, held, that while the grant of 
the right of way to a railway might not be 
inconsistent with the public use of lands re
served to the corporation for public pur
poses, yet a legal conveyance thereof in fee 
to a railway company was inconsistent with 
such use: Ibid. 

But it does not follow that abutting owners 
may maintain an action for an obstruction in 
the street which does not affect them differ
ently from the public generally: Ingram v. 
Chicago, D. <£• M. B. Co., 38-669. 

The city takes title to such portions of its 
territory as are dedicated for public pur
poses, subject to a trust to hold and use it 
for the purpose expressed, and cannot dis
pose it for other purposes: Warren v. Mayor 
of Lyons, 22-351. 

A former statute attempting to confer 
upon cities and towns the power to sell and 
convey squares and parks therein laid off 
and dedicated by individuals, held void as au
thorizing a perversion of a trust. Whether 
the corporation might not be given power 
to part with whatever interest it possessed 
in the property, quaere: Ibid. 

As to diversion of public ground held by 
the city, see also notes to \ 880. 
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Public squares dedicated to a city are 
held in trust for the public, and cannot be 
sold on execution to satisfy the debts of the 
city: Ransom v. Boal, 29-68. 

Property dedicated as public grounds 
may be used for purposes varying according 
to the circumstances, to be judged by the 
proper legal authorities, but such property 
cannot be applied to private purposes: Piatt 
v. Chicago, B. & Q. B. Co., 74-127. 

The fact that the use of a street is inter
rupted by an improper obstruction will not 
show an abandonment where the use is such 
as the public wants at the time require, nor 
will the city be estopped by virtue of such 
improper use from asserting its rights in the 
streets: Waterloo v. Union Mill Co., 72-437. 

The statute of limitations will not run to 
defeat the exercise by a city of its municipal 

Grants dedicated to public use can be used 
for the purposes expressed in the act of ded
ication only, and the grantor and even the 
proprietor of lots abutting may, by injunc
tion, reattain a diversion to any other pur
pose resulting in an injury to him: Pettin-
gill v. Devin, 35-344. 

Reversion: It does not follow that the 
title reverts to the grantor upon a failure to 
use the land for the purposes indicated. 
Such a dedication passes the fee from the 
grantor without the contingent right of re
version, and any person injuriously affected 
may prevent the diversion from the pur
poses designated by injunction: Ibid. 

Upon the vacation by the city of a street 
in the city plat the title of the property cov
ered thereby does not revert to the original 
owner: Day v. Schroeder, 45-546. 

powers in establishing and maintaining a 
street: Ibid. 

S E C . 918. Vacat ion b y proprietor. Any such pla t may be vacated 
by the proprietor thereof, at any time before the sale of any lots, by a 
writ ten instrument declaring the same to be vacated, executed, acknowl
edged and recorded in the same office with the plat to be vacated, and the 
execution and recording of such writ ing shal l operate to annul the p la t so 
vacated, and to divest all public r ights in the streets, alleys and public 
grounds described therein. In cases where any lots have been sold, the 
p la t may be vacated as in this chapter provided by all the owners of lots 
joining in the execution of the writing aforesaid. [C. 73 , § 563.] 

The term "proprietors" as used in this 
and the following sections indicates the 
owners of the land and not alone the per
sons who originally plat the land. Owners 
who have acquired title from such original 
proprietors may exercise the powers con
ferred: McGrew v. Lettsville, 71-150. 

The vacation of a plat does not obliterate 
it so far that it may not be resorted to for 

the purpose of describing land formerly em
braced within it: Chicago Lumber Co. v. Des 
Moines Driving Park, 65 N. W., 1017. 

But where such description was by lots 
and blocks without reference to the land in
cluded in the streets and alleys as platted, 
held, that such description did not cover the 
land included in the streets and alleys of 
such vacated plat: Ibid. 

S E C . 919. P a r t of p l a t v a c a t e d . Any par t of a plat may be thus 
vacated, provided it does not abridge or destroy any r ight or privilege of 
any proprietor in said plat, but nothing contained in this section shal l 
authorize the closing or obstruction of highways. When any par t of a p la t 
is vacated, the proprietors of the lots may inclose the streets, alleys and 
public ground adjoining them in equal proportion, except as provided in 
the next section. The recorder in whose office the plats are recorded 
shall write across that par t of the p la t so vacated, the word ' ' vacated, ' ' 
and make a reference on the same to the volume and page in which the 
instrument is recorded. [C. 73 , §§ 564-6.] 

The fact that the vacation of a portion of 
a plat will close streets therein, and thus 
abridge the number of ways of access to the 
property of the proprietor of another por
tion of the plat, will not be ground for ob
jecting to such vacation, if one or more ways 
are left reasonably convenient, so that no 
substantial right is abridged: Lorenzen v. 
Preston, 53-580. 

The proper steps having been taken for 
the vacation of a street, such vacation be
comes effective as against the city, subject 
only to the judicial determination as to 
whether the rights of private persons are 
affected. The city council cannot, by subse
quently directing such street to be opened, 
affect the validity of the vacation: Conner v. 
Iowa City, 66-419. 

This section contemplates the case of sep
arate proprietors having distinct and sepa
rate interests, and they may vacate part of 
the town plat. The instrument of vacation, 
Jin a particular case, held certain as to the 
part affected. The authority conferred to 
vacate a part of the plat does not have the 
effect to limit the boundaries of an incorpor
ated town and to take that part of which the 
plat is vacated out of the corporation. It 
therefore, does not affect the authority of 
the corporation over the lands covered by 
the part of the plat vacated. As to streets 
and alleys that were never opened, such va
cation does not destroy any of the rights of 
any owner of land within the town: McGrew 
v. Lettsville, 71-150. 
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SEC. 920. Vacation by lot owners. Whenever the owners of any 
tract of land which has been platted into town lots, and the plat of which 
has been recorded, shall desire to vacate the plat or a part thereof, a 
petition, signed by all the owners of it or the part to be vacated, shall be 
filed in the office of the clerk of the district court of the county in which 
the land is situated, returnable at the ensuing -term, and notice thereof given 
at least-, four weeks, by posting notices in three conspicuous places id. the 
town where the vacation is prayed, and one upon the door of the court-house 
of the county. At the term of court next following the filing of the petition 
and notice, the court shall fix a time for hearing the petition, and notice of 
the day so fixed shall be given by the clerk in some newspaper published 
in the county at least one week before the day appointed for the hearing. 
At the hearing of the petition, if it shall appear that all the owners of lots 
in the plat or part thereof to be vacated desire the vacation, and there is no 
valid .objection thereto, a decree shall be entered vacating such portion of 
the plat, and the streets, alleys and avenues therein, and for all purposes 
of assessment such portion of the town shall be as if it had never been 
platted into lots; but if any street as laid out on the plat shall be needed for 
public use, it shall be excepted from the order of vacation and shall remain 
a public highway. Vacations made under this chapter shall not be con
strued to affect any lands lying within any city or town which have been 
dedicated or deeded to the public for parks or other public purposes. [15 
G. A., ch. 61, § 1.] 

SEC. 921. Eeplatting. The owner of any lots in a plat vacated may 
cause the same and a proportionate part of the adjacent streets and public 
grounds to be replatted and numbered by the county surveyor in the same 
manner as is required for platting in the first instance, and when such plat 
is acknowledged by such owner, and is recorded in the recorder's office of 
the county, such lots may be conveyed and assessed by the numbers given 
them on such plat. [C. 73, § 567.] 

Sec. 922. Plat by auditor. Whenever the original proprietor of any 
subdivision of land has sold or conveyed any part thereof, or invested the 
public with any rights therein, and has failed and neglected to execute and 
file for record a plat as provided in this chapter, the county auditor shall 
by mail or otherwise notify some or all of such owners, and demand its 
execution. If such owners, whether so notified or not, fail and neglect for 
thirty days after the issuance of such notice to execute and file said plat 
for record, the auditor shall cause one to be made, making any survey nec
essary therefor. Said plat shall be signed and acknowledged by the audi
tor, who shall certify that he executed it by reason of the failure of the 
owners named to do so, and file it for record, and when so filed it shall have 
the same effect as if executed, acknowledged and recorded by the owners. 
A correct statement of the costs and expenses of such plat, survey and rec
ord, verified by oath, shall be by the auditor laid before the first session of 
the board of supervisors, which shall allow the same and order them paid 
out of the county treasury, and he shall at the same time assess the amount 
-pro rata upon the several subdivisions of said tract, lot or parcel so subdi
vided, and it shall be collected in the same manner as general taxes, and 
shall go to the general county fund; or said board may direct suit to be 
brought in the name of the county to recover from the original proprietor 
such cost and expense. [C. '73, § 568.] 

SEC. 923. Platting for assessment and taxation. Whenever a con
gressional subdivision of land of forty acres or less, or any lot or subdivis
ion, is owned by two or more persons in severalty, and the description of 
one or more of the different parts or parcels thereof cannot, in the judg
ment of the county auditor, be made sufficiently certain and accurate for the 
purposes of assessment and taxation without noting the metes and bounds 
of the same, he shall cause to be made and recorded a plat of such tract or 
lot with its several subdivisions in accordance with the provisions of this 
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chapter, proceeding as directed in the preceding section, and all of its pro
visions shall govern. [C. 73, § 569.] 

SEC. 924. Insufficiency of description in deed. Every conveyance 
of land in this state shall be deemed to be a warranty that the description 
therein contained is sufficiently definite and accurate to enable the auditor 
to enter the same on the plat book required to be kept; and when there is 
presented for entry on the transfer book any conveyance in which the 
description is not sufficiently definite and accurate, the auditor shall note 
such fact on the deed, with that of the entry for transfer, and shall notify 
the person presenting it that the land therein is not sufficiently described, 
and must be platted within thirty days thereafter. Any person aggrieved 
by the opinion of the auditor may within said thirty days appeal therefrom 
to the board of supervisors, by giving notice thereof in writing, and there
upon no further proceeding shall be taken by the auditor. At its next 
session the board of supervisors shall determine said matter and direct 
whether the plat shall be executed and filed, and within what time. If the 
grantor in such conveyance shall neglect for thirty days thereafter to file 
for record a plat thereof, and of the appropriate congressional subdivision 
in which the same is found, duly executed and acknowledged as required 
by the auditor, or, in case of appeal, as directed by the board of supervis
ors, then the auditor shall proceed as is provided in this chapter, and cause 
such plat to be made and recorded, and thereupon the same result shall 
follow as provided in the preceding section. Such plat shall describe said 
tract and any other subdivisions of the smallest congressional subdivision 
of which the same is part, numbering them by progressive numbers, setting 
forth the courses and distances, the number of acres, and such other mem
oranda as is necessary; and descriptions of such lots or subdivisions accord
ing to the number and designation thereon said plat shall be deemed 
sufficient for all purposes. [C. 73, § 570.] 

SEC. 925. Resurvey of town plats. In all cases where the original 
plat of any city, town or village, or any addition thereto, has been or may 
be lost or destroyed after the sale and conveyance of any subdivision, block 
or lot thereof by the original proprietor and before the same shall have 
been recorded, any three persons owning real property within the limits of 
such plat may have the same resurveyed and replatted, and such plat 
recorded as hereinafter directed, but in no case shall such replat be made 
and recorded without the consent in writing, indorsed thereon, of the 
original proprietor, if he be alive and his place of residence known. [15 
G. A., ch. 54, § 1.] 

SEC. 926. How made. The county surveyor of any county in which 
is situated any city, town, village or addition thereto, as contemplated in 
this chapter, may, and upon payment of his legal fees by any person desir
ing the same, must, make a resurvey of such city, town, village or addition, 
or any portion, and plat thereof, which plat shall conform as near as may 
be with the original lines of the parcel or tract so resurveyed, and be made 
in all respects in accordance with the provisions of this chapter. In mak
ing a resurvey and plat, the surveyor may summon witnesses, administer 
oaths, and take and hear evidence touching the original plat lines and sub
divisions, whether the original proprietor is dead, and any other matter 
which may assist in arriving at and establishing the true lines and bounda-
aries; but no resurvey shall be made except upon four weeks' notice to bo 
given by the surveyor by a publication of the contemplated resurvey in 
some newspaper printed in the county. [Same, § 2.] 

SEC. 927. Plat certified and filed. When the surveyor has completed 
the plat, he shall attach his certificate thereto, to the effect that it is a just, 
true and accurate plat of said city, town, village or addition so surveyed 
by him; which shall be filed for record in the office of the recorder of the 
proper county, and from the date of such filing it shall be treated in all 
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courts of this state as though the same had been made by the original pro
prietor thereof. [Same, § 3.] 

SEC. 928. Contesting. Any person may at any time within six mouths 
from the date of its filing for record commence an action in equity against 
the persons employing the surveyor, setting up his causes of complaint 
and asking that such record be canceled. If it appear on the trial that the 
city, town, village or addition was originally laid out and platted; that the 
original proprietor had sold any or all of the lots thereof, or that he 
intended to dedicate to the public the streets, alleys or public squares 
therein; that the plat thereof has never been recorded, but is lost; that the 
proprietor is dead or his place of residence unknown; and that the resurvey 
and plat filed for record is a substantially accurate survey and plat of the 
original plat of such city, town, village or addition, then the action shall 
be dismissed at the cost of the complainants, otherwise the court shall set 
aside said plat and cancel the same of record at the cost of defendants. 
[Same, §§ 3, 4.] 

SEC. 929. Plats legalized. None of the provisions of this chapter 
shall be construed to require replatting in any case where plats have been 
made and recorded in pursuance of law; and all plats heretofore filed for 
record and not subsequently vacated are hereby declared valid, notwith
standing irregularities and omissions in the required statement or plat, or 
in the manner or form of acknowledgment, or certificates thereof. [C. 73, 
§ 571.] 

SEC. 930. Penalty for failure to record. Any person who shall dis
pose of or offer for sale or lease any lots in any town, or addition to any 
town or city, until the plat thereof has been acknowledged and recorded as 
provided in this chapter, shall forfeit and pay fifty dollars for each lot and 
part of lot sold or disposed of, leased or offered for sale. [C. 73, § 572; R., 
$ 1027.] 

As this section only imposes a penalty on be void: Watrous v. Blair, 32-58. The con-
the person selling and not on one buying lots, tract of sale is not illegal; the vendor may 
the plat of which is not acknowledged and recover the consideration of the sale and 
recorded, the vendee may enforce against the vendee may enforce specific perform-
the vendor a contract for the sale of such lots, anee thereof: Pangborn v. Westlake, 6-546. 
and as to such vendee the contract will not 

SEC. 931. Public squares used for school purposes. The people of 
any town located wholly within an independent school district, wherein is 
situated a public square or plat of ground deeded or dedicated to the town 
or public, may transfer or rededicate to said school district such square or 
plat for the purposes of a public school lot, to be used for the erection 
thereon of a public school-house, or for play grounds in connection with 
such school-house. [21 G. A., ch. 75, § 1.] 

SEC. 932. Manner of transfer. When a plat or lot of the character 
described in the preceding section is located in such town, and one-half of 
the resident voters thereof, according to the last census, shall petition the 
mayor and council, asking- them to submit to the voters of the town, at a 
general or special election, the question whether or not such public plat or 
lot shall be transferred to such independent district and dedicated and used 
for school purposes, they shall submit the question to the voters of the town, 
in accordance with the prayer of said petition, after giving ten days ' notice 
in writing or printing thereof, in which the proposition submitted shall be 
clearly set forth and signed by the mayor, three of which notices shall be 
posted in public and conspicuous places in the town, and one published in 
the last two issues preceding such election of a weekly newspaper pub
lished therein, or, if there be none, then in the weekly newspaper published 
elsewhere in the county, having the largest circulation in said town. The 
notice shall also state the manner of voting, which shall be by ballot. The 
ballot shall contain the words: "Shall the proposition to transfer lot (or 
block, or square, as the case may be, describing it), for the purposes of a 
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public school-house lot, be adopted?" Such election shall be conducted as 
ordinary town elections are, under the supervision of the town authorities, 
who shall canvass the vote as provided in other cases. If it shall appear 
that two-thirds of the votes cast at such election are in favor thereof, then 
such transfer shall be complete, and the lot, block or square may be appro
priated and used for the purposes indicated by said vote, a*nd shall be no 
longer held for any other purpose. [Same, § 2.] 

CHAPTER 14. 

OF CITIES UNDER SPECIAL CHARTERS. 

SECTION 933. General provisions not applicable. The provisions of 
this chapter shall apply only to cities acting under special charter, and no 
provisions of this code, nor laws hereafter enacted, relating to the powers, 
duties, liabilities or obligations of cities or towns, shall in any manner 
affect, or be construed to affect, cities while acting under special charter, 
unless the same have special reference or are made applicable to such 
cities. [16 G. A., ch. 116, § 21.] 

General s'&tutes are not applicable to does not effect a repeal of similar provisions 
cities under ipecial charter: Bartemeyer v. peculiar to such cities: Phillips v. Council 
Bohlf, 71-582; Keókuk v. Dressell, 47-597; Bur- Bluffs, 63-576; Arnold v. Council Bluffs, 84-
lington v. Leebrick, 43-252; Burke v. Jeffries, 441. Additional powers may thus be granted 
20-145. to such cities: Lytle v. May, 49-224. 

Therefore the mulct law was held not [Notes applicable to various sections re-
applicable to such cities: Clark v. Riddle, 70 lating to cities under special charter will be 
N. W.,207. foundi under sections on the same general 

The fact that general provisions are made subject matter in the preceding chapters 
applicable to cities under special charter relating to cities and towns in general.] 

SEC. 934. Powers. Any city organized under special charter shall 
have and exercise, in addition to the provisions of such special charter, the 
rights, powers and privileges contained in this chapter. 

SEC. 935. Extension of boundary—severance of territory. All the 
provisions of chapter one of this title in relation to the extension of the 
boundaries of cities or towns, the annexation of territory thereto, the sever
ance of territory therefrom, are made applicable to cities acting under 
special charter. 

SEC. 936. Elections. All elections held in such cities shall be gov
erned by the general election laws. 

SEC. 937. Council. In any such city having a population of twenty 
thousand or more, as shown by the last state or national census, the coun
cil shall consist of a mayor, two aldermen-at-large, and one alderman from 
each ward. At the first annual city election after the taking effect of this 
code, there shall be elected two aldermen-at-large, and one alderman from 
each ward. Thereafter the successors of such aldermen shall be elected 
biennially. The aldermen in office at the time of taking effect of this code 
shall continue in office only until the election and qualification of the alder
men herein provided for. 

SEC. 938. Marshal—policemen. Cities under special charter shall 
have power to provide by ordinance for the appointment of a marshal by 
the mayor, or for his election by the electors thereof, or may dispense with 
such officer, and confer his duties upon any other officer. All policemen 
shall be appointed and may be removed by the mayor. [22 G. A., ch. 23, § 
1;18G. A., ch. 24, § 1.] 

SEC. 939. Assessors. They shall provide by ordinance for the elec
tion of one or more assessors, who shall discharge the duties usually per
formed by township assessors, so far as applicable, and such as may be 
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required by ordinance. [22 G. A., ch. 27; 21 G. A., ch. 93, §8; 16 G. A., ch. 
90, § 1.] 

S E C . 940 . Other officers e lected—terms. They may provide by ordi
nance for the election, by the electors, of a marshal , recorder or clerk, 
treasurer, collector, auditor, attorney, and engineer; and all elective officiers 
hereafter elected shall hold office for the term of two years, and until their 
successors are elected and qualified, and, when appointed, for such time as 
may be fixed by ordinance, not exceeding two years. [22 G. A., ch. 27; 21 
G. A., ch. 93, § 3.] 

S E C . 941. Est imates . Each officer, board or committee shal l file in 
the office of the clerk or recorder, thir ty days before the beginning of each 
fiscal year, a detailed statement of the necessary labor, supplies and mate
rials, and the work to be done by or through his or their department during 
the next fiscal year, and the estimated cost thereof. [22 G. A., ch. 4, § 2.] 

S E C . 9 4 2 . Appropriat ions . The council shall make the appropria
tion for all the different expenditures for each fiscal year at or before the 
beginning thereof; and it shall be unlawful to issue any warrant , or to enter 
into any contract or appropriate any money, in excess of the amount thus 
appropriated, for the different expenses of the city during the year for 
which said appropriations shall be made. I t shall not appropriate, in the 
aggregate, an amount in excess of its annual legally authorized revenue, 
but nothing herein shall prevent such cities from anticipating their revenue 
for the year for which such appropriations are made, or from bonding or 
refunding their outstanding indebtedness. [22 G. A., ch. 4, §§ 1, 2.] 

S E C . 9 4 3 . Compensation of a ldermen—not to be interested. Alder
men shall be paid an, amount prescribed by ordinance, not in excess of th ree 
hundred dollars per annum, which shall be in fu l l compensation for all serv
ices connected with their official duties. No member of the council shall , 
during the time for which he has been elected, or for one year thereafter, 
be appointed to any municipal office which shall be created, or the emolu
ments of which shall be increased, during the term for which he was elected, 
nor shall he be interested directly or indirectly in any contract for work or ¡X 
service to be performed for the corporation. [C. '73, § 490; R., § 1122.] 

S E C . 944 . N o change of compensat ion. The emoluments of any offi
cer shall not be increased or diminished during the term for which he shal l 
have been elected or appointed, nor shall any change of compensation affect 
any officer during his existing term, unless the office be abolished; and no 
person who shall have resigned or vacated any office shall be eligible to 
the same during the time for which he was elected or appointed, when, dur
ing the same time, the emoluments have been increased. [C. '73, § 491; R., 
§ 1122.] 

S E C . 945 . Compensation of mayor . The mayor shall receive such 
salary as may be provided by ordinance, not exceeding one thousand five 
hundred dollars per annum, and in addition he shall receive for holding a 
mayor 's or police court, or discharging the duties of a justice of the peace, 
the compensation allowed by law for similar services by such officers, to be 
paid in the same manner; which amount shall be in full compensation of all 
such services. [24 G. A., ch. 7, § 1; 23 G. A., ch. 16, § 1; C. 73 , §§ 519, 547; 
R., §§ 1091, 1121.] 

S E C . 946 . Compensation of other officers. Police judges, magis
trates, marshals and police officers, in criminal cases under the ordinances, 
shall receive the fees allowed for similar services in criminal cases under 
the state law, payable out of the city t reasury; and for criminal cases under 
the state law they shall be paid the same fees tha t justices and constables 
receive under the state law, and payable from the county treasury. When 
such officers are paid a salary, the same shal l be in lieu of all fees, and 
such fees, when collected, shall be paid into the city treasury. They shal l 
make, under oath, a monthly report of such fees to the council. [17 G. A., 
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ch. 56, § 1; 13 G. A., ch. 1 2 ; C 7 3 , §§ 515, 533, 536, 544; R., §§ 1086, 1104, 
1107, 1118.] 

S E C . 947 . Ordinances—fines. Such cities shall have power to make 
and publish, from time to time, ordinances, not inconsistent with the laws 
of the state, for carrying into effect or discharging the powers and duties 
conferred by this chapter, and the charters thereof, and such as are neces
sary and proper to provide for the safety, preserve the health, promote the 
prosperity, and improve the morals, order, comfort and convenience of such 
cities and the inhabitants thereof; and to enforce obedience to such ordi
nances by a fine not exceeding one hundred dollars, or by imprisonment 
not exceeding thir ty days. [C. 73, § 482; R., §§ 1071-3.] 

S E C . 9 4 8 . Prosecut ions . In any prosecution or proceeding for the 
violation of any ordinance, the defendant shall not be entitled to a tr ial by 
jury, or to a change of venue, except on appeal, but shall be tried by the 
court or magistrate before whom the action is commenced. 

S E C . 949 . Commitment for fines—execution. Whenever a fine and 
costs imposed for the violation of any ordinance are not paid, the person 
convicted may be committed at hard labor until the fine and costs are paid, 
not to exceed thir ty days, and, in addition thereto, such fine and costs may 
be collected by the issuance of an execution on such judgment against any 
proper ty of the defendant, which execution shall have the same force and 
effect and be executed in the same manner as provided by law for the col
lection of judgments in civil suits by execution; and t ranscripts of such 
judgments may be filed in the district court of the proper county as in civil 
cases, and with the same force and effect, and execution may be issued 
thereon from such court. 

S E C . 960 . Limitat ion of prosecut ions . All suits for the recovery of 
fines, and prosecutions for the commission of offenses made punishable as 
herein provided, shall be barred in one year after the commission of the 
offense for which the fine is sought to be recovered or the prosecution is 
commenced. [C.'73, § 486; R., § 1075.] 

S E C . 951. Publ icat ion of ordinances . The council may authorize the 
revision and publication, in book or pamphlet form, of all ordinances, and 
such publication shall be a sufficient publication, and they shal l be in force 
from and after such publication. 

S E C . 952 . Ordinances s igned and publ ished—general p o w e r s . Sec
tions six hundred and eighty-five, six hundred and eighty-six, six hundred 
and eighty-seven and six hundred and ninety-three of chapter three of this 
title, and sections six hundred and ninety-five to seven hundred and nine
teen, seven hundred and twenty-two to seven hundred and thirty, inclusive, 
and section seven hundred and thirty-two of chapter four of this title, are 
hereby made applicable to cities acting under special charter. 

S E C . 9 6 3 . Library t a x . The board of l ibrary trustees, before the first 
day of August in each year, shall determine and fix the amount or rate, not 
exceeding one-half mill on the dollar, in any one year, of the taxable 
valuation of such city, to be levied, collected and appropriated for the 
ensuing year for the maintenance of such library, and shall cause the same 
to be certified to the council, which shall levy the tax with the other taxes 
for such year. [C. '73, § 461.] 

S E C . 954 . E v i d e n c e of ordinances . The printed copies of the 
ordinances published by authority, and t ranscripts thereof, or of any official 
act or proceeding recorded in any book, or entries on any minutes or 
journal, and certified by the clerk or recorder, shal l be received in evidence 
for any purpose for which the originals would be received, and with the 
same effect. The clerk or recorder shal l furnish such transcript , and be 
entitled to charge therefor the same fees as the clerk of the district court 
for l ike services. [21 G. A., ch. 93, § 1; C. '73, § 3720; R., § 1076.] 

S E C . 955 . "Water and gas -works—electric l i gh t and p o w e r plants— 
street r a i l w a y and te lephone franchises . Such cities shall have power 
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to establish, erect, purchase, lease, maintain or operate, within or without 
the corporate limits, water works, gas works, electric light or electric power 
plants, with all the necessary reservoirs, mains, filters, streams, trenches, 
pipes, drains, poles, wires, burners, machinery, apparatus, and other 
requisites of said works or plants; but no such works or plants shall be 
thus established, erected, purchased or leased unless a majority of the 
electors voting on such proposition shall vote in favor of the same, at a 
general or special election. They may also grant individuals or private 
corporations the authority to erect, maintain or purchase such works or 
plants, or railways, street railways or telephone systems, for the term of 
not more than twenty-five years, and may renew or extend the term of such 
grants for a period not exceeding twenty-five years; but no exclusive 
franchise shall be thus granted, extended or renewed, and no franchise shall 
be granted or authorized, until after notice of the application therefor has 
been published once each week for four consecutive weeks in some newspaper 
published in such city. [23 G. A., ch. 11, § 1; 22 G. A., ch. 11, §§ 1, 2; 22 
G. A., ch. 26; 14 G. A., ch. 78, §§ 2-5; C. 73, § 471.] 

SEC. 956. Question submitted. The council may order any of the 
questions, including the granting to individuals or corporations authority 
to erect, maintain or purchase water or gas wTorks, electric light or power 
plants, or street railway or telephone systems, provided in the preceding 
section, submitted to a vote at a general election, or at one specially called 
for that purpose; or the mayor shall submit said question to such vote upon 
the petition of twenty-five property owners of each ward in the city. Notice 
of such election shall be given in two newspapers published in said city, 
if there are two, if not, then in one, once each week for at least four con
secutive weeks. The party asking for a renewal or extension of such 
franchise shall pay the cost incurred in holding such election. [22 G. A., 
ch. 11, § 4.] 

SEC. 957. Infirmary—outdoor relief—bath-houses. The council 
shall have power, by two-thirds vote of the whole council, to establish 
and maintain, either within or without the limits of the city, an infirmary 
for the accommodation of the poor of the city, and to provide for the dis
tribution of outdoor relief, and a public bath-house or natatorium when 
declared by the board of health of such city to be essential to the preser
vation of the public health, and to regulate by ordinance the use of such 
baths and the conduct and maintenance of the same. The appropriation 
for the construction and maintenance of such bath-house or natatorium 
shall be paid from the general current revenues of said city not appro
priated to other purposes. [C. '73, § 538; R., § 1111.] 

S E C 958. Other general powers. Sections seven hundred and thirty-
four to seven hundred and forty-one, inclusive, of chapter four; chapter 
five; and sections seven hundred and fifty-one to seven hundred and seventy-
four, and seven hundred and seventy-seven to seven hundred and ninety-
one, inclusive, chapter six, of this title are made applicable to cities acting 
under special charter. 

S E C 959. Regulation of electric wires. Such cities shall have power 
to regulate telegraph, district telegraph, telephone, street car, electric 
light and power poles, subways and wires, and provide the manner in which 
and the places where the same shall be placed, including the right to con
struct subways under and erect poles upon and along the streets, alleys 
and public places; to compel companies having wires on the same street or 
alley to use the same poles or subways upon reasonable terms; to regulate 
the installations and connections of electric light or power wires and 
apparatus in public or private buildings, and forbid the use of such wires 
and apparatus for the use or transmissions of electric current until the 
same have been inspected and such installation approved by a competent 
electrician appointed by such city; and to fix the compensation or fees for 
such inspection and approval. [22 G. A., ch. 16, § 1.] 
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SEC. 960. Changing water courses. They shall have power to deepen, 
widen, straighten, wall, fill, cover, alter or change the channel of any 
water course or part thereof flowing through the city; to construct artificial 
channels or covered drains sufficient to carry the water flowing in such 
water course, and divert it from the natural channel, and conduct the same 
through such artificial channels or covered drains, and fill old channels; 
and in doing such work, or in carrying off flowing water, or building main 
or lateral sewers through ravines or hollows, they shall have the right to 
pass through private property and condemn the same for such purposes; 
and the cost of such work, including the cost of the land condemned, shall 
be paid for as provided herein for the payment of the cost of constructing 
sewers. [24 G. A., ch. 8, § 1; 23 G. A., ch. 6, § 1; 19 G. A., ch. 89, § 3; 16 
G. A., ch. 107, § 2.] 

SEC. 961. Condemning property for. They may condemn and appro
priate so much private property as shall be necessary to carry into effect 
the provisions of this chapter relating to the change of water courses, the 
construction of sewers and of artificial channels in the manner provided for 
condemning land for city purposes. [23 G. A., ch. 6, § 10.] 

SEC. 962. Street improvements. Sections seven hundred and ninety-
two, seven hundred and ninety-three, seven hundred and ninety-four, seven 
hundred and ninety-six and eight hundred and nine of chapter seven of this 
title are made applicable to cities acting under special charter. 

SEC. 963. Assessing cost of new channel for water course. If a 
covered drain or new channel of a water course shall be constructed along 
any street or alley, and used by the city as a sanitary or storm water way, 
the council shall have the power to assess upon the lots or land adjacent to 
the line of such covered drain or new channel the whole or a portion of the 
cost thereof, not exceeding the sum of two dollars per linear foot, in the 
manner provided for the assessment of the cost of sewers. [23 G. A., 
ch. 6, § 13.] 

SEC. 964. Railways and street railways to maintain culverts and 
drains. Such cities shall have power to order any railway or street rail
way to construct and maintain, under the direction and subject to the 
approval of the city engineer, culverts and drains across its right of way on 
any street, alley, highway or other public place as such council may deem 
necessary, and if any railway or street railway company neglect or refuse, 
for more than thirty days after such notice as may be prescribed by resolu
tion, to comply with the requirements of any such order, the city may con
struct such culvert or drain and recover the cost thereof from such company. 

SEC. 965. Street improvements and sewers. Before the council 
orders any street improved or sewer constructed, it shall direct the engineer 
to prepare a plat, showing the location and general nature of the improve
ment, the extent thereof, the kind, or, in case of sewers, the size and kind 
of material to be used, and an estimate of the cost thereof, and the amount 
assessable upon any railway or street railway and upon each lot or parcel 
of land adjacent to or abutting on such improvement per front foot or 
square foot in area, and file such plat and estimate in the office of the 
clerk or recorder. Notice of its intention to make such improvement shall 
be published by the city clerk or recorder in three consecutive issues of a 
newspaper of such city, stating that such plat is on file, and, generally, the 
nature of the improvement, its location, kind of material to be used, and the 
estimate of its cost, and fixing the time before which objections thereto can 
be filed, which time shall be not less than five days after the last publication 
of such notice. The council, after considering such objections, shall 
determine what changes, if any, shall be made in the plan shown by such 
plat, and may, by resolution, order such improvement, prescribing generally 
the extent of the work, the kind, and, in case of sewers, the size and kind, 
of the materials to be used, when the work shall be completed, the terms 
of payment, and provide for the publication of notice asking proposals for 
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doing such work, and the time the same will be acted upon. [25 G. A., ch. 
7, §§ 19, 20; 22 G. A., ch. 6, §§ 2, 3; 21 G. A., ch. 168, § 21.] 

SEC. 966. Other provisions as to street improvements and sewers 
applicable. Sections eight hundred and twelve, eight hundred and thir
teen, eight hundred and fifteen, eight hundred and nineteen, eight hundred 
and twenty, eight hundred and twenty-one, eight hundred and twenty-two 
and eight hundred and twenty-four, chapter seven, of this title, are made 
applicable to cities acting under special charter. 

SEC. 967. Cost at street intersections. The cost of any street 
improvement or sewer at the intersection of streets, and half the cost of the 
same at spaces opposite streets intersecting but not crossing and at spaces 
opposite property owned by the city or state or any part thereof, may be 
paid, in case of sewers, from the city sewer or district sewer fund or 
general fund, or assessed against the property abutting or adjacent thereto; 
and, in case of street improvements, from the city improvement or general 
fund, or assessed against the property abutting or adjacent thereto, except 
that part to be constructed by, paid for, or assessed to railways and street 
railways. [26 G. A , ch. 9; 25 G. A , ch. 7, § 10; 25 G. A , ch. 8, § 1; 22 G. 
A , ch. 5, § 5; 22 G. A., ch. 7. § 1; 22 G. A , ch. 12; 21 G. A , ch. 168, § 10; 20 
G. A , ch. 20, §§ 3, 5.] 

SEC. 968. Abutting and adjacent property defined. The terms 
"abutting or adjacent property " and "property abutting on, " as used in 
this chapter, shall be held to include the easement and right of way of any 
railway company located along any street or on lands abutting on or adja
cent thereto, in all cases where no property of any person, firm or corpora
tion, except a municipal corporation, intervenes between such easement or 
right of way and the traveled portion of such street or highway. 

SEC. 969. Cost of opening and grading. The cost of opening, widen
ing, extending or grading any street or market place shall be paid from 
the grading fund. The cost of making or reconstructing any street improve
ment, not ordered to be paid from the city improvement or grading fund, or 
by any raihvay or street railway, shall be assessed as a special tax against 
the property abutting thereon, in proportion to the linear front feet thereof. 
The term ' ' street, ' ' wherever used in this chapter, shall be held to include 
avenue, highway, alley and public ground. [15 G. A., ch. 6; 14 G. A., ch. 
45, § 1; 13 G. A , ch. 65; C. 73, §§ 464-5.] 

SEC. 970. Road districts—cost at intersections. The council shall 
divide the city into not less than three road districts, or may make each 
ward a separate road district, for the purpose of cleaning, sprinkling and 
repairing the streets, or for any of said purposes, and provide for the 
manner of doing the same, and for the payment of the cost thereof out of 
the district road fund, and shall determine the amount necessary for such 
purposes in each district, and make appropriations therefor at the time and 
in the manner in this chapter provided for making appropriations for other 
purposes; but the cost of making, reconstructing and repairing streets at 
the intersection of streets, and one-half of the space opposite streets inter
secting and not crossing, and opposite city property in any district, shall 
be paid from the city improvement fund. [26 G. A., ch. 10.] 

SEC. 971. Notice and levy of special assessments. After filing the 
plat and schedule referred to in section eight hundred and twenty, chapter 
seven, of this title, the council shall direct the clerk or recorder to give 
ten days' notice, by publishing same three times in a newspaper published 
in said city, that such plat and schedule are on file in the office of the clerk, 
fixing a time within which all objections thereto or to the prior proceedings 
must be made in writing; and the council, having heard the objections and 
made necessary corrections, shall levy the special assessment as shown in 
such plat and schedule. [25 G. A , ch. 7, §§ 11, 18; 22 G. A , ch. 5, § 6; 22 
G. A., ch. 6, § 5; 21 G. A., ch. 168, §§ 11, 19.] 
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S E C . 972 . P a y m e n t . The special assessments made in said plat and 
schedule, as corrected and approved, shal l be levied at one time, by resolu
tion, against the proper ty abutting upon or adjacent to such street or sewer, 
and, when levied and certified, shall be payable as ordinary city taxes. If 
the owner of any lot or parcel of land or railroad or s treet railway, the 
assessment against which is embraced in any bond or certificate provided 
for in chapter eight, of this title, shall, within thir ty days from the date of 
such assessment, promise and agree in writing, indorsed on such bond or 
certificate, or in a separate agreement, that, in consideration of having 
the r ight to pay his assessment in installments, he will not make any 
objections of i l legality or irregularity, or to the assessment or levy of such 
tax upon and against his property, and will pay said assessment, with 
interest at a ra te not exceeding six per cent, per annum, as shall by ordi
nance or resolution of the council be prescribed, then such tax so levied 
against the lot or parcel of land or railroad or street railway shall be pay
able in not less than five nor more than ten equal installments, the first of 
which may become due and payable, with interest on the whole amount, at 
a time fixed in the year in which the levy is made, or in the following year, 
and the other installments shall be due and payable, with interest on the 
whole amount unpaid, at intervals of one or two years, as fixed by the reso
lution making the levy, and all of such installments, with interest, shal l 
mature in ten years or less from the time fixed for the payment of the first 
installment; but where no such agreement is made, then the whole of such 
assessment so levied shal l mature at one time, and be due and payable, with 
interest from the date of such levy, as hereinafter provided. [25 G. A., ch. 
7, §§ 11, 20; 22 G. A., ch. 5, § 7; 21 G. A., ch. 168, § 12; 20 G. A., ch. 20, §§ 
3, 6; 20 G. A., ch. 25, § 9; 17 G. A., ch. 162, § 3.] 

S E C . 9 7 3 . Collection. Such assessments shall be duly entered on the 
tax books of the city, and shall be then due and payable at the office of the 
collector, or other officer authorized to collect city taxes, and shall be col
lected, like other special taxes, as provided by ordinance. 

S E C 974 . Interest . Such assessment shall bear interest from the date 
of levy at six per cent, per annum. Interest on the whole assessment unpaid 
shall become due and payable at the time fixed by resolution or ordinance 
for the payment of each installment. [25 G. A., ch. 7, § 11; 22 G. A., ch. 5, 
§ 7; 21 G. A., ch. 168, § 12; 20 G. A., ch. 20, §§ 3, 5, 6; 20 G. A., ch. 25, § 9; 
17 G. A., ch. 162, § 3.] 

S E C 975 . "When del inquent— l ien. Such assessment, and each 
installment with t h e interest thereon, shal l be paid with accrued costs, at 
the office of the collector or treasurer, by the owner of the property upon 
which it is levied, at or before the time said property is sold for taxes or 
interest or both, and each installment and all interest due and unpaid shall 
become delinquent at the time fixed by ordinance or resolution, and shal l 
bear such interest from the time of becoming delinquent, as ordinary taxes. 
All special assessments shal l be a lien upon the proper ty against which the 
same are assessed, from the date of th.9 resolution of the council ordering 
the construction or reconstruction of the s t reet improvement, or sewer or 
other improvement, or work for which the assessment and levy are made, 
and shall be prior and superior to all other liens except ordinary taxes, and 
shall not be divested by any judicial sale of the property. [25 G. A., ch. 7, 
§ 11; 22 G. A., ch. 5, § 7; 21 G. A , ch. 168, § 12; 20 G. A., ch. 20, §§ 5, 6; 20 
G. A., ch. 25; 17 G. A., ch. 162, § 3; 14 G. A., ch. 45, § 6; 13 G. A , ch. 14; 
12 G. A., ch. I l l ; C.'73, §§ 478, 481; E., § 1068.] 

S E C 976 . Sale for. Proper ty against which any special assessment 
has been levied for s t reet improvements or sewers may be sold for any par t 
of the principal or interest, due and delinquent, at any regular, adjourned 
or special tax sale, in the same manner and under the same forfeiture, 
penal ty and r igh t of redemption; and certificates and deeds of such sale 
shall be made in the same manner and with l ike effect as in sales of prop-
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erty for non-payment of ordinary taxes, at which sale the city may be a 
purchaser, and be entitled to all the rights of purchasers at tax sales, 
with the right to sell and dispose of the same by the council. The pur
chaser at any such tax sale shall have the same rights as purchasers at ordi
nary tax sales, but shall take the property charged with the lien of the 
remaining unpaid installments and interest. [23 G. A., ch. 6, § 7; 22 G. A., 
ch. 5, § 7; 21 G. A., ch. 168, § 12; 20 G. A , ch. 20, §§ 3, 6; 20 G. A., ch. 25, § 
9; 17 G. A., ch. 162, § 3; 15 G. A , ch. 51, § 3.] 

SEC. 977. Street improvement fund. When the whole or any part 
of the cost of the making or reconstruction of any street improvement shall 
be ordered paid from the city improvement or grading fund, it shall have 
power, after the completion of the work, by resolution, to levy at one time 
the whole or any part of the cost of said improvement upon all the 
taxable property within such city, and determine the whole percentage of 
taxes necessary to pay the same, and the percentage to be paid each year, 
not exceeding the maximum annual limit of said taxes, and the number of 
years, not exceeding ten, given for the maturity of each installment thereof; 
í>ut no part of such cost shall be levied against any property owned by 
the city, county or state. Certificates of such levies shall be filed with the 
collector or treasurer, setting forth the amount, percentage and maturity 
of said taxes and each installment thereof upon the assessed valuation of 
all the property in the city, certified as correct by the clerk or recorder, 
and thereupon said taxes shall be placed on the tax books and collected, as 
provided for the collection of other special taxes. [25 G. A., ch. 8, § 1; 22 
G. A , ch. 12, § 1; 21 G. A., ch. 160, § 3; 19 G. A., ch. 38, § 2.] 

SEC. 978. Sewer fund. When the whole or any part of the cost of 
ühe making or reconstruction of any sewer shall be ordered paid from the 
district or city sewer fund, the council may, after the completion, by reso
lution, levy at one time the whole or any part of the cost of such sewer 
upon all taxable real property within such sewer district or within the city, 
and determine the whole percentage of taxes necessary to pay the same, 
and the percentage to be paid each year, not exceeding the maximum 
annual limit of said taxes, and the number of years, not exceeding ten, 
given for the maturity of each installment; but no part of such cost shall 
be levied against the property owned by the city, county or state. Certifi
cates of such levies shall be filed with the collector or treasurer, setting forth 
the amount or percentage and maturity of said taxes and each installment 
thereof, with a sufficient description of the boundaries of the particular 
sewer district, and of the real property of the sewer district or city upon 
which taxes are levied, duly certified as correct by the clerk or recorder, 
and thereupon said taxes shall be placed on the tax books of the city and 
collected, as provided for the collection of other special taxes. [25 G. A., 
ch. 7, § 11; 21 G. A , ch. 34; 17 G. A., ch. 162, § 1; 16 G. A., ch. 107, § l.j 

SEC. 979. Other provisions as to special assessments. Sections 
eight hundred and twenty-eight, eight hundred and thirty-two, eight hun
dred and thirty-three, eight hundred and thirty-four and eight hundred and 
thirty-five, chapter seven, of this title, are made applicable to cities under 
special charter. 

SEC. 980. Relevy. When, by reason of nonconformity to any law or 
ordinance, or by reason of any omission, informality or irregularity, any 
.special tax or assessment is invalid, or is adjudged irregular, the council 
shall have power to correct the same by resolution or ordinance, including 
the reordering of the work, and the preliminary notice, and may reassess 
and relevy the same with the same effect and force as if done at the proper 
time, and in the manner provided by law or by resolution or ordinance 
relating thereto; and when so corrected it shall be a lien upon the property 
from the same time and in the same manner and to the same extent as if the 
original assessment and levy had been in all respects legal. [22 G. A., ch. 
6, § 7; 20 G. A , ch. 20, § 3; 20 G. A., ch. 44, § 1.1 

25 
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S E C . 981. Correction. When, in making any special assessment, any 
property is assessed too high or too low, the same may be corrected and a 
reassessment and relevy made, and any taxes collected in excess of the 
proper amount shall be refunded. The corrected assessment shall be a lien 
on the lots and parcels of land the same as the original, and shall be 
certified by the clerk or recorder to the collector or t reasurer in the same 
manner, and, so far as possible, be collected in the same installments, draw 
interest at the same rates, be enforced in the same manner as the original 
assessments. Any provisions of law, resolution or ordinance, specifying a 
time when or order in which acts shall be done in the proceedings which 
may resul t in any special assessment, shall be taken to be subject to the 
qualification of this and the preceding section. [22 G. A., ch. 44, §§ 2, 3; 
20 G. A., ch. 20, § 3; 20 G. A., ch. 44, § 1.] 

S E C . 9 8 2 . F u r t h e r prov i s ions as to special assessments . Al l 
special assessments, where no other provision is made, shall be levied by 
the council, and a copy filed with the clerk or recorder, and entered upon 
the t ax book of the collector or treasurer, and be a lien upon the property 
against which the same is assessed from the date of the levy of such assess
ment, and shal l be prior to all other liens except ordinary taxes, and shal l 
not be divested by any judicial or tax sale. The lien of different special 
assessments shal l t ake priori ty in the order of their levy. Special assess
ments shal l bear interest a t the ra te of six per cent, per annum from the 
date of the levy, unless otherwise provided, and shal l become delinquent 
thir ty days after the levy, and be collected in the same manner, and, when 
delinquent, they shall bear the same interest, with the same penalties, as 
ordinary taxes. [14 G. A., ch. 45, § 6; 13 G. A., ch. 14; 12 G. A., ch. I l l ; 
C.73, §§478, 481; R., §1068.] 

S E C . 9 8 3 . Sale for. The property upon which any special assess
ment is a lien, where not otherwise provided, shal l be sold for delinquent 
assessments and interest in the same manner, and with the same force and 
effect, as property sold for ordinary delinquent city taxes; and tax sale 
certificates, certificates of redemption from tax sales, and tax deeds, shall 
be made in the same way and with the same force and effect as in sales for 
ordinary taxes. [16 G. A., ch. 116, § 3.] 

S E C . 9 8 4 . Persona l debt—action to enforce. Al l special assessments 
shal l be a debt due personally from the owner of the property against which 
the same are levied. Such assessments, and each installment thereof, and 
certificates issued therefor, when due, may be collected in the district or 
superior court by action at law in the name of the city against such owner, 
or the lien thereof enforced against the rea l estate against which the same 
has been levied, by action in equity, at t he election of the plaintiff; and in 
any action a t law where pleadings are required, it shall be sufficient to 
declare generally for work and labor done or materials furnished on the 
part icular s treet ; and in any action in equity it shal l be sufficient to aver 
the same matters , together with a part icular description of the property, or 
par t s thereof, against which such lien is sought to be enforced. [14 G. A., 
ch. 45, § 6; 12 G. A., ch. I l l ; C.73, § 478; R., § 1068.] 

S E C . 9 8 5 . Proceedings . Such action may be brought against any or 
all of the owners of such property or land, but may be severed, in the dis
cretion of the court, for the purpose of trial , review or appeal, and the 
judgment or decree shall be rendered separately for the amount properly 
charged against each. Such action may be maintained in the name of the 
city or town, for the use of any person entitled thereto or any par t thereof, 
upon filing a bond, approved by the clerk of the court, conditioned to pay 
all costs adjudged against the city, and to protect it from all liability there
from or damages growing out of the same, in an amount to be fixed by the 
court or a judge thereof. 

S E C . 986 . Judgment . The judgment or decree shal l be rendered for 
all work done and material furnished, properly chargeable upon the p rop . 
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erty, or any part thereof, notwithstanding any informality, irregularity, 
defect or omission on the part of the city or its officers. [12 G. A., ch. I l l ; 
C. 73, § 479; R, § 1069.] 

SEC. 987. Street improvement or sewer bonds or certificates. For 
the purpose of providing for the payment of the assessed cost of any street 
improvement or sewer which has been, or is to be, assessed upon the prop
erty abutting thereon or adjacent thereto, including railways or street rail
ways liable for the payment thereof, the council is authorized from time to 
time, as the work progresses or is completed, to make requisition on the 
mayor for the issuance of bonds or certificates, as herein provided, in such 
denominations as shall be deemed best, in anticipation of the deferred pay
ment of the taxes, levied or to be levied for such improvement. It shall 
be the duty of the mayor to make and execute bonds or certificates accord
ingly, to an amount not exceeding the cost and expense of such improve
ment to be actually assessed on the property liable for the payment of the 
same. The bonds shall bear the name of the street, place or district 
improved, or in which any sewer is constructed, which street or place shall 
be particularly described in the resolution authorizing such issue, and such 
bonds shall be signed by the mayor, countersigned by the clerk or recorder, 
and sealed with the corporation seal, and shall bear the same date and be 
payable at the time fixed in said resolution, and be redeemable at any time 
at the option of the city, and shall bear interest at a rate not exceeding six 
per cent, per annum, payable semiannually. The bonds shall be sub
stantially in the following form: 

The city of , in the state of Iowa, promises to pay, as. 
hereinafter stated, to the bearer hereof, on the day of , 
or at any time before that date, the sum of dollars, with interest 
thereon at the rate of per cent, per annum, payable on the presenta
tion and surrender of the interest coupons hereto attached. Both principal 
and interest of this bond are payable at the bank in the city 
of state of This bond is issued by the 
city of pursuant to and by virtue of the laws of the state 
of Iowa, and the ordinance of said city passed in accordance therewith, and 
in accordance with a resolution of the council of said city, duly passed on 
the day of , A. D This bond is one of a series 
of bonds of like tenor, date and amount, numbered from to 

,and issued for the purpose of defraying the cost of improving, 
curbing and paving a portion of street or streets in said 
city (or constructing a sewer on street) as described in said 
resolution, which cost is assessable to and levied on the property along said 
improvements, and is made by said law a lien on all abutting or adjacent 
property, and payable in annual installments, with interest on all deferred 
payments at the rate of six per cent, per annum, and this bond is payable 
only out of the money derived from the collection of said special tax, and 
said money can be used for no other purpose. And it is hereby certified 
and recited that all the acts, conditions and things required to be done, 
precedent to and in the issuing of this series of bonds, have been done, 
happened and performed, in regular and due form, as required by said law 
and ordinance; and for the assessment, collection and payment hereon of 
said special tax, the full faith and diligence of said city of are 
hereby irrevocably pledged. 

In testimony whereof, the city of , by its city council, has 
caused this bond to be signed by its mayor and countersigned by its city 
clerk, with the seal of said city affixed, this day of > 
A. D 

City Clerk. 
Mayor. 
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COUPON. 
No $ 
On the day of the city of Iowa, 

promises to pay to bearer, as provided in said bond, the sum of 
dollars, at the bank in the city of , being 

months ' interest due tha t day on its improvement bond 
No , dated , A. D 

Mayor. 
Countersigned 

City Clerk. 
I t shal l be the duty of the city, its council and officers, to comply with 

the requirements of this chapter in the issuance of said bonds or certificates, 
and to assess and levy upon the proper ty liable therefor the cost and 
expenses of such improvement or improvements, and to collect the same, 
and to apply the proceeds to the redemption of such bonds and certificates, 
and to no other purpose; and they shall be payable only out of the fund 
derived from such assessment. The city shall not be obliged to appropriate 
money from any other fund to the payment of such bonds or certificates or 
any par t of the same. [25 G. A., ch. 7, § 6; 25 G. A., ch. 9, § 1; 22 G. A., 
ch. 5, § 4; 21 G. A., ch. 168, § 6; 20 G. A., ch. 25, § 10; C. 73, §§ 846, 864.] 

S E C . 9 8 8 . Appropriat ion of proceeds . No money received from the 
sale of s treet improvement or sewer bonds or certificates shall be paid out 
except upon the resolution of the council ordering the same, and no resolu
tion for the delivery of any bonds or certificates shall be made until the 
certificate of the engineer, or other person selected therefor, has been filed, 
showing tha t work has been done or material furnished to the amount of 
such order. [25 G. A., ch. 7, §§ 6, 14; 25 G. A., ch. 9, §§ 1, 4; 21 G. A. ch. 
168, § 9.] 

S E C . 9 8 9 . l i m i t a t i o n of action quest ioning . No action shall be 
brought, questioning the legali ty of any street improvement or sewer certi
ficates or bonds, from and after three months from the time the issuance of 
such certificates or bonds is ordered by the proper authority. 

S E C . 990 . Other prov i s ions a s to s u c h bonds and certificates. Sec
t ions eight hundred and forty-one, eight hundred and forty-four, eight 
hundred and forty-five, eight hundred and forty-seven, eight hundred and 
forty-eight and eight hundred and forty-nine, chapter eight, of this title, 
a r e made applicable to cities acting under special charter. 

S E C . 991. P a r k commiss ioners . Such cities may provide by ordi
nance for the election of three park commissioners and their compensation, 
and the terms thereof shall be three, four and five years, respectively, and 
their successors shal l be elected for the full term of five years, and such 
park commissioners shall reside in the city. The commissioners shall have 
exclusive control of all city parks, and shall manage, improve and super
vise the same. [20 G. A., ch. 151, §§ 1, 2.] 

S E C . 9 9 3 . P a r k tax . The council may, by resolution, submit to the 
electors of such city, at a regular or special election, the question whether 
there shall be levied upon the assessable proper ty thereof a tax, not exceed
ing two mills on the dollar, for the purpose of purchasing real estate for 
pa rks and the improvement of parks, or for either or both. [Same, § 3.] 

S E C . 9 9 3 . P a r k s used for l ibrary bui ld ing . Such cities shal l have 
power to use any public park, square or p la t of ground located within their 
corporate limits for erecting thereon a free public l ibrary building or build
ings. [26 G. A. ,ch . 51.] 

S E C . 9 9 4 . Park fund , y The council shall, in the resolution ordering 
such election, specify théÜpite of taxation proposed, and the number of 
years the same shall be levied, and, if a majority of the votes cast on such 
question shall be in favor of such taxation, the council shall levy the tax 
so authorized, which shall be collected and paid over to the treasurer, and 
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shall be known as the "park fund, " and shall be paid out on the order of 
the commissioners, and expended only for the purposes herein provided. 
[20 G. A.,ch. 151, §4.] 

SEC. 995. Powers and duties of commissioners. The commission
ers may use such fund for improving the parks, for purchasing additional 
grounds, or laying out and improving avenues leading thereto, and do all 
things necessary to preserve such parks; and they may appoint one or more 
park policemen and pay such police force out of said fund. They shall 
keep an account of their disbursements, and orders drawn on said fund 
shall be signed by at least two of the commissioners. [Same, § 5.] 

SEC. 996. Bond. They shall each give a bond to the city in the sum 
of five thousand dollars before they shall be permitted to enter upon their 
duties, which shall be approved by the council, and be retained in the office 
of the clerk or recorder. [Same, § 6.] 

SEC. 997. Protection of parks. It shall be deemed a misdemeanor 
for any person to cut, break or deface any tree or shrub growing in any 
such park, or street leading thereto. [Same, § 7.] 

SEC. 998. Board of public works. , Such cities shall have power to 
establish a board of public works, consisting of not more than three mem
bers. The members of the board shalj. consist of one commissioner 
appointed by the mayor with the approval of the council; when the board 
consists of two members, the associate member shall be the city engineer; 
when the board consists of three members, the associate members shall be 
the city engineer and street commissioner, and shall be appointed for such 
length of time, possess such qualifications, receive such compensation, be 
removed for such causes, possess such powers, perform such duties, be 
governed by such rules and regulations, as may be prescribed by ordinance. 
[24 G. A., ch. 4.] 

SEC. 999. Condemnation of land. They shall have power to pur
chase and provide for the condemnation of, and pay for out of the general or 
grading fund, or assess and levy the whole or part of the cost thereof upon 
the property benefited thereby, and enter upon and take any lands within 
or without the territorial limits of such city, for the following purposes: 

1. For parks, commons, cemeteries, crematories, hospital grounds, 
natatoriums or public baths; 

Provisions found in the charters of cities of the general law with reference to the 
organized under special charter with refer- same matter were made specially applicable 
ence to condemning lands for parks, held to to such cities: Arnold v. Council Bluffs, 84-
continue in force, although the provisions 441. 

2. For establishing, laying out, widening, straightening, narrowing, 
extending and lighting streets, avenues, highways, alleys, landing places, 
public squares, public grounds, public markets or market places and public 
slaughter houses; 

3. For any other purpose, where such purchase or condemnation is 
herein, or in the charters of such cities, or may hereafter be, authorized. [15 
G. A., ch. 6; 13 G. A., ch. 80; 10 G. A., ch. 127; C. 73, §§ 464, 470; R., § 1064.] 

SEC. 1000. Purchase of real estate on execution. They shall have 
power to acquire real estate, or any interest therein, as a purchaser at an 
execution sale, when judgment is entered in favor of the city, or when it 
has a lien thereon, or is otherwise interested therein. [18 G. A., ch. 89, § 1.] 

SEC. 1001. Conveyance of land. They shall have power, by a three-
fourths vote of all members of the council, to dispose of and convey lands 
unsuitable, insufficient or unnecessary for the purposes for which they were 
originally acquired; but when such lands are disposed of, enough shall be 
reserved for streets to accommodate adjacent property owners; and to dis
pose of the title or interest of such city in any real estate, or any lien 
thereon, or share or certificate therefor, owned or held by it, including any 
street or portion thereof vacated or discontinued, however acquired or held, 
upon such terms as the council shall direct. Conveyance executed in 
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accordance with this section shal l extinguish all the r ights and claims of 
the city existing prior thereto. [13 G. A., ch. 80; 10 G. A., ch. 127; C. 73 , 
§ 470.] 

S E C . 1002. Proceed ings to condemn. Proceedings for condemnation 
of land as contemplated in this chapter shal l be in accordance with the pro
visions of this code relat ing to taking private proper ty for works of internal 
improvement, except tha t the jurors shal l have the additional qualification 
of being freeholders of the city, or as provided in the char ters of said cities. 
[14 G. A., ch. 40; 13 G. A., ch. 80; C. 73 , §§ 469, 476, 477; R , §§ 1065-6.] 

S E C . 1003. T a x e s — l e v y of. The council shall levy a t ax for the year 
then ensuing for the purpose of defraying its general or incidental expenses, 
which shall not exceed eight mills on the dollar of the assessed valuation 
of al l taxable proper ty in the city, but the aggregate of such levy, together 
with al l levies for special purposes as hereinafter authorized, shal l not 
exceed in any city in any one year sixteen mills, and in cities having a 
population of over twenty thousand as shown by the last s ta te census, not 
exceeding twelve mills on the dollar, excluding city and district sewer tax, 
road district tax, and any tax levied to pay the principal or interest on any 
bonds issued by such city, or tax levied to pay judgments, or taxes author
ized by vote of the people for library, park or bridge purposes. 

S E C 1004. Other prov i s ions as to l e v y i n g t a x e s . Sections eight 
hundred and eighty-eight, e ight hundred and eighty-nine, eight hundred 
and ninety, eight hundred and ninety-one, eight hundred and ninety-two 
and eight hundred and ninety-three, of chapter eleven, of this t i t le are 
made applicable to cities under special charter, except tha t the words "c i ty 
t r e a s u r e r " or "col lec tor ," and " c i t y " shall be substituted for "coun ty 
auditor " or "county, " wherever the same appear in said sections. 

S E C . 1005. Special taxes . They shal l have power to levy annual ly 
t he following taxes for special purposes: 

1. Grading fund. A tax not exceeding three mills on the dollar for a 
g rad ing fund, to be used for the purpose of opening, widening, extending 
or grading any street, public ground or market place; [23 G. A., ch. 5, § 1; 
21 G. A., ch. 160, §§ 2, 3; 20 G. A., ch. 20, § 5.] 

2. Improvement fund. A tax not exceeding three mills on the dollar for 
t h e city improvement fund, to be used for the purpose of paying the cost of 
t he making, reconstruction and repair of any street improvement at the 
intersection of streets, and spaces opposite streets intersecting but not 
crossing, and the spaces opposite property owned by the city or state; 
[25 G. A., ch. 8, § 1; 22 G. A., ch. 12, § 1; 21 G. A., ch. 160, §§ 2, 3; 19 G. A., 
ch. 38, §§ 1, 2.] 

3. Sewer fund. A tax not exceeding three mills on the dollar on the 
assessed valuation of all property therein, for the city sewer fund, to be 
used to pay the cost of making, reconstructing or repair ing any sewer at 
the intersection of streets, and all spaces opposite streets intersecting but 
not crossing, and at spaces opposite property owned by the city or state, or 
to pay the whole or any par t of the cost of making, reconstructing or 
repair ing any sewer within the limits of such city. "When the city has been 
divided into sewer districts, a tax not exceeding five mills on the taxable 
real property in the sewer district, for the district sewer fund, to be used 
to pay, in whole or in part , the cost of the making, reconstruction or repair 
of any sewer located or laid in tha t part icular district: provided that, on 
petition of the owners of two-thirds in value of all the taxable real estate 
within such sewer district for the construction of a sewer in such district, 
then the maximum percentage of taxes that can be levied in any one year 
shal l not be limited to five mills, but shall be such percentage of the valua
tion of such property as will produce at least one-tenth of the whole cost 
of such sewer assessable upon the real proper ty in such district; [25 G. A., 
ch. 7, § 11; 22 G. A., ch. 7, § 1; 21 G. A., ch. 34, § 1; 17 G. A., ch. 162, § 1; 
16 G. A., ch. 107, § 1.] 
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4. Fire fund. A tax not exceeding three mills on the dollar for the pur
pose of creat ing a city tire fund, to be used for paying the expenses of 
organizing, keeping and maintaining a fire department, including the 
expenses of constructing, purchasing, leasing and maintaining the proper 
and necessary buildings, grounds and appara tus therefor; [26 G. A., ch. 
27; 23 G. A., ch. 8, §§ 1, 2.] 

5. Boad fund. When any city is divided into road districts, a tax not 
exceeding two mills on the dollar on all taxable proper ty in such road dis
trict, to be known as the district road fund, and to be used only to pay the 
cost of cleaning, sprinkl ing and repair ing the streets and public places in 
such district; 

6. Library tax. In cities which have established, or may establish, a 
free public l ibrary, a tax not exceeding one mill on the dollar, to be used 
therefor, and to pay the interest on any indebtedness for the purchase of 
the real estate, and the erection of a building or buildings thereon, for such 
free public l ibrary purposes; [25 G. A., ch. 43, § 1; 25 G. A., ch. 99, § 2; 
22 G. A., ch. 18, § 1; 14 G. A., ch. 17; 13 G. A., ch. 45; C. 73, § 461.] 

7. Tax for water and gas works and electric plants. A tax not exceeding 
five mills on the dollar, which, with the rates , ren ts or revenues derived 
therefrom, shal l be sufficient to pay the expenses of running, operat ing and 
repairing, water and gas works, electric l ight and power plants , owned and 
operated by such city, and the interest on or principal of any bonds issued 
to pay the cost of the construction of such works; but such taxes shall not 
be levied upon the proper ty which lies wholly without the limits of the 
benefits or protection of such works or plants, which limit shall be fixed by 
the council each year before making the levy; [22 G. A., ch. 11, § 2; C. 73 , 
§ 475.] 

8. Tax for water, gas and electric light or power. A tax, not exceeding five 
mills on the dollar for the purpose of paying the amount due, or to become 
due, to any individual or company operat ing water or gas works or electric 
l ight power plants , for water, light, gas or power supplied to the city, the 
levy to be limited to the property benefited thereby; [22 G. A., ch. 11, § 2; 
C. 73 , § 475.] 

9. Bond fund. A tax for the purpose of creat ing a bond fund sufficient 
to pay the interest, to accrue before the next annual levy, on funding or 
refunding bonds outstanding, and to pay the principal of such funding or 
refunding bonds. In case of such bonds, the levy shal l be so made that, 
dividing the principal into as many par ts as the bonds have years to run, 
not less than one such par t shall be levied each year, and shall be made so 
tha t the fund derived therefrom shall be available and sufficient to pay the 
bonds at their maturi ty; [24 G. A., ch. 14, § 5; 23 G. A., ch 4, §§ 6, 7; 22 
G. A., ch. 17, § 5; 21 G. A., ch. 78.] 

10. Water and gas or electric light and power bonds. A tax to be used 
exclusively in payment of the principal and interest of bonds issued for 
the construction of water and gas works, electric l ight and power plants, 
and which shal l be levied in the manner provided in the preceding sub
division; [23 G. A., ch. 13, § 1; 22 G. A., ch. 10, § 1.] 

11. Park tax. A tax not exceeding two mills on the dollar, as authorized 
by the vote of the electors, to purchase, improve and maintain public pa rks 
in such city; [24 G. A., ch. 1, § 7.] 

12. Special bridge tax. A special tax to aid in the construction of bridges, 
when such tax has been voted by the electors of the city under the pro
visions of section seven hundred and seventy, of chapter six, of this t i t le. 
[25 G. A., ch. 19, § 2; 21 G. A., ch. 13, § 2; 19 G. A., ch. 63, § 3.] 

S E C . 1006. E x c e s s of j u d g m e n t or bond. t a x . When a tax has been 
levied to pay any judgment against any such city, or the principal and 
interest of funding or refunding bonds issued by such city, or for any other 
special purpose, such tax shal l not be held invalid if the amount received 
exceed the amount sought for such specific object, but the excess shall go 
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into the general fund. Money so raised is especially appropriated for such 
purposes, and shall constitute a distinct fund in the hands of the t reasurer 
until the obligation is discharged. [25 G. A., ch. 6, § 1; C. 73 , §§ 318, 319; 
E. , §§ 259, 260; C.'51, §§ 123-4.] 

S E C . 1007. Ant i c ipat ing revenue . Loans may be negotiated or war
rants issued by any such city in anticipation of its revenues for the fiscal 
year in which such loans are negotiated or warrants issued, but the aggre
gate amount of such loans and warrants shall not exceed one-half the esti
mated revenue of such corporation for the fund or purpose for which the 
taxes are to be collected for such fiscal year. [21 G. A., ch. 108; 20 G. A., 
ch. 79; 16 G. A., ch. 95, § 1; C. '73, § 500; R., § 1129.] 

In absence of express provision a city for current expenses: Heins v. Lincoln, 71 N. 
cannot issue bonds in exchange for warrants W., 189. 

S E C . 1008. Other prov i s ions as to t a x e s . Sections eight hundred 
and ninety-nine, nine hundred and one and nine hundred and four, of chap
ter eleven, of this title are made applicable to cities acting under special 
charter. 

S E C . 1009. "Warrants. The auditor, clerk, or other officer whose duty 
i t is to draw warrants shall draw no warrant except upon the vote of t he 
council, and no warrant for an amount in excess of five hundred dollars. 
[22 G. A., ch. 3, §§ 1-3.] 

S E C 1010. L e v y and col lect ion of t a x e s . The council shall have 
power to levy and collect taxes for all general and special purposes in this 
chapter authorized, upon all property within the city not exempted from, 
taxation by the general law of the state, and to fix the number of mil ls 
to be levied on the value thereof, which shal l be ascertained by the assessor 
of said city, and the council shall provide by ordinance the time and manner 
of taking such assessment, when the same shall be equalized and returned to 
the auditor or recorder, and for the assessing and placing upon the tax l i s t 
all property that may have been omitted, overlooked, brought into the city 
before the levy of said tax, or otherwise not returned by the assessor, and 
to fix the time when such officer shall make out and deliver a copy of t he 
assessment and the taxes levied thereon to the collector or treasurer. The 
council may provide by ordinance for certifying all taxes and assessments 
to the county auditor, as provided in section nine hundred and two, chapter 
eleven, of this title, which shall be applicable to the city adopting the pro
visions thereof, and the taxes so certified shall be collected and paid over 
in the same way, with the same penalties, r ights and liabilities, as in and 
for other cities to which such section is applicable. 

S E C . 1011. Asses sment . All the proper ty of individuals, companies, 
copartnerships and corporations shall be listed and returned by the assessor 
for city taxation; and the duty of the owner, officer, agent or individual 
having control of the same to assist the assessor in listing the same, and 
the penalties for his neglect or refusal so to do, shall be as provided in t i t le 
seven of this code, so far as the same may be applicable and not in contra
vention of any of the provisions herein, or of the charters of such cities; 
but the equalization of all assessments shall be made by the council as pro
vided by ordinance or the charters of said cities. 

S E C . 1012. Sale. Such cities shall have power and shall provide by 
ordinance when general or special taxes and assessments shall become 
delinquent, and the ra te of interest which they shall thereafter bear, 
not exceeding ten per cent, per annum on the whole amount thereof, 
including penalty; and for the sale of both real and personal property for 
the collection of general and special delinquent taxes and assessments, on 
such terms as the council may determine; and in the sale of real property 
for taxes and assessments, the notice of the time and place of such sale 
shall be given by the treasurer or the collector, and shal l contain t h e 
description of each separate tract to be sold, as taken from the tax list; the 
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amount of taxes for which it is liable, delinquent for each year, and the 
amount of penalty, interest, and cost thereon; the name of the owner, if 
known, or the person, if any, to whom it is taxable; by publication in some 
newsplaper in the city once each week for three consecutive weeks, the last 
of which shall be at least one week before the date of such sale, and by 
posting a copy thereof at the door of the office of the collector or treasurer 
one week before the day of such sale. The compensation for such publica
tion shall not exceed twenty cents for each description, and shall be paid 
by the city. The amount paid therefor shall be collected as a part of the-
costs of sale and paid into the treasury, and no irregularity or informality 
in the advertisement shall affect the legality of any sale or the title of any 
property conveyed, if it shall appear that said property was subject to-
taxation for the year or years for which the same was sold, and that the 
tax was due and unpaid at the time of sale; and in all cases such advertise
ment shall be sufficient notice to the owners and persons having an interest 
in or claiming title to any lot or parcel of real estate, of the sale of their 
property for delinquent taxes, and a failure of the collector to make personal 
demand of taxes shall not affect the validity of any sale or the title of any 
property acquired under such sale. [16 G. A., ch. 116, § 1.] 

SEC. 1013. Adjournment of tax sale—intoxicating liquor law. 
Section fourteen hundred and twenty-eight of chapter two, title seven, and. 
chapter six, title twelve, of this code, are made applicable to cities acting; 
under special charter. 

SEC. 1014. Tax list. All assessments and taxes levied by the council, 
except as otherwise provided by law, shall be placed by the auditor, clerk 
or recorder, as provided by ordinance, upon the proper tax book, to be 
known as the " tax list, " properly ruled and headed with distinct columns 
to correspond with the assessment books, with a column for polls and one 
for payments, and he shall complete the same by carrying out the consoli
dated tax and all other taxes levied, and at the end of the list shall make an 
abstract thereof and apportion the consolidated tax among the respective 
funds to which it belongs, according to the number of mills levied for each, 
and certify the same to the collector or treasurer at or before the regular 
time for the collection and payment of taxes. [25 G. A., ch. 1, §2; 24 G. 
A., ch. 1, § 3; 21 G. A., ch. 13, § 2; 19 G. A., ch. 63, § 2; 13 G. A., ch. 138, 
§ 2; 10 G. A., ch. 25, § 3; C. 73, §§ 495, 498, 837, 839; R , §§ 745-6, 1123, 
1126; C. '51, §§ 485-6.] 

SEC. 1015. Lien of taxes. Taxes upon real estate shall be a l iea 
thereon against all persons except the state. Taxes due from any person 
upon personal property shall be a lien upon any and all real estate owned 
by such person or to which he may acquire title. As between vendor and 
vendee, such lien shall attach to real estate on the thirty-first day of Decem
ber following the levy, unless otherwise provided in this chapter. Taxes ^ 
upon stocks of goods and merchandise shall be a lien thereon, and shall con- / ¿J. 7\ /\ 
tinue a lien thereon when sold in bulk, and may be collected from the owner, ( T * \S / 
purchaser or vendee, but the property of the seller thereof shall be first 
exhausted for the payment; and all of such taxes shall remain a lien on the 
property aforesaid from and after the date of the levy in each year. The 
collection of such taxes and the enforcement of such lien may be, in addi
tion to the remedies herein provided, enforced by suit, as is authorized by 
sections nine hundred and eighty-four, nine hundred and eighty-five and 
nine hundred and eighty-six of this chapter. 

Under previous provisions, held, that in property of the lien of city taxes, and the 
cities acting- under special charter in which purchaser took subject thereto; nor did the 
city taxes were made a perpetual lien upon sale for city taxes of one year divest the 
real estate, and the city collector was au- property of the lien of city taxes for former 
thorized to collect the same by sale, a sale years: bennison v. Keókuk, 45-266. 
for state and county taxes did not divest the 

SEC. 1016. Tax receipt. The collector or treasurer shall in all cases-
make out and deliver to the taxpayer a receipt, which receipt shall contain 
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the description and the assessed value of each lot and parcel of real estate, 
and the assessed value of personal property, and in case the property has 
been sold for taxes and not redeemed, the date of such sale and to whom 
sold, also the amount of taxes, interest and costs paid; and the collector 
or treasurer shall give separate receipts for each year; whereupon he 
shall make proper entries of such payments on the books of his office. The 
council may provide by ordinance that no person shall be permitted to pay 
taxes of any one year until the taxes for the previous years shall be first 
paid; and provide that the receipt herein contemplated shall be conclusive 
evidence that all taxes, and the costs of every kind against the property 
described in such receipt, are paid to the date of such receipt; and próvido 
that for any failure or neglect on the part of the collector, or on the part 
of any one acting as collector, he and his bondsmen shall be liable to an 
action on his official bond for damages sustained by any person or the city 
for such neglect. [16 G. A., ch. 116, § 4.] 

SEC. 1017. Sale. The treasurer or collector of taxes, or person author
ized to act as collector, shall make, sign and deliver to the purchaser of 
any real property sold for the payment of any taxes or special assess
ments authorized by the provisions of this chapter, or by any law applicable 
to such cities, a certificate of purchase, which shall have the same force 
and effect as certificates issued by county treasurers for the sale of prop
erty for delinquent county taxes. [Same, § 5.] 

"Where a city had authority under its taxpayer for the redemption of his property,, 
charter to sell property for taxes, held, that and that such compromise would be binding: 
i t might enter into a compromise with the Hintrager v. Rickter, 85-222. 

S E C 1018. Redemption. Real property sold under the provisions of 
this chapter, or by virtue of any power heretofore given, may be redeemed 
before the time of redemption expires, as hereinafter provided, by payment 
to the treasurer, collector or person authorized to receive the same, to be 
held by him subject to the order of the purchaser on surrender of the cer
tificate, or in case the same is lost and destroyed, on his making affidavit1 

of such fact, and of the further fact that it was not assigned, of the amount 
for which the same was sold, and ten per cent, of such amount immediately 
added as a penalty, with eight per cent, per annum of the whole amount 
thus made from the day of sale, and the amount of all taxes, either general 
or special, with interest and costs, paid at any time by the purchaser or 
his assignee subsequent to the sale, and a similar penalty of ten per cent, 
added as before on the amount of the payment made at any subsequent 
time, with eight per cent, interest per annum on the whole of such amount 
or amounts from the day or days of payment: provided that such penalty 
for the non-payment of the taxes at any subsequent time or times shall not 
attach, unless such subsequent tax or taxes shall have remained unpaid for 
thirty days after they became delinquent. The treasurer, collector or per
son authorized to receive the same, upon application of any party to redeem 
real property sold as aforesaid, and being satisfied that such person has a 
right to redeem the same, and on payment of the proper amount, shall 
issue to such party a certificate of redemption, in substance and form as 
provided for the redemption of property sold for state and county taxes, 
and shall make proper entry thereof in the sale book, which redemption 
shall thereupon be deemed complete without further proceedings. The 
provisions of sections fourteen hundred and thirty-nine, fourteen hundred 
and forty and fourteen hundred and forty-one, of chapter two, title seven, 
of this code, shall, so far as the same shall be applicable, and are not herein 
changed or modified, apply to sales of real estate for delinquent taxes 
herein contemplated; but where the words "auditor of the county" or 
"treasurer " are used in said sections the words "city clerk, " "recorder, " 
"auditor, " or "person authorized to make out the tax list " and "city col
lector " or "city treasurer or officer authorized to receive same" shall be 
substituted. [17 G. A., ch. 174; 16 G. A., ch. 116, § 6.] 
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SEC. 1019. Deed. Immediately after the expiration of ninety days from 
-the date of service of the notice, as prescribed by sections fourteen hundred 
and forty-one and fourteen hundred and forty-two of chapter two, title 
seven, of this code, the treasurer, collector, or person authorized to act as 
collector of taxes, shall make out a deed for each lot or parcel of land sold 
and remaining unredeemed, and deliver the same to the purchaser upon the 
return of the certificate of purchase. Any number of parcels of real estate 
bought by one person may be included in one deed, if required by the pur
chaser. Deeds executed by the city treasurer, collector, or person author
ized to act as collector, may be in form substantially as provided by section 
fourteen hundred and forty-three of chapter two, title seven, of this code, 
and shall be signed and acknowledged by him in his official capacity; and 
all deeds and conveyances hereafter made and executed on account of any 
general or special tax sale shall be of the same force and effect as deeds 
made by the county treasurer as provided in section fourteen hundred and 
forty-four of chapter two, title seven, of this code, for delinquent county 
taxes; and the purchaser as well as the owner of any real property sold on 
account of such general or special delinquent taxes or assessments shall be 
entitled to all the rights and remedies which are granted and prescribed by 
sections fourteen hundred and forty-five to fourteen hundred and fifty-one, 
inclusive, of chapter two, title seven of this code, but that wherever the 
words ' ' county and county treasurer and auditor ' ' are used, the words 
"city, city treasurer, city clerk, recorder, auditor, or collector or officer 
authorized to act as collector, ' ' shall be substituted. 

The general provisions as to redemption ities to unknown owners that redemption 
notice are made applicable to tax sales in notice is not required: Crawford v. JLiddle, 
cities under special charter, and it is only 70 N. W., 97. 
where land was taxed by the county author-

SEC. 1020. Questioning deed—refund. Sections fourteen hundred 
and forty-six, fourteen hundred and forty-seven and fourteen hundred and 
forty-eight, chapter two, title seven, of this code are hereby made applica
ble to cities acting under special charters except that, where the word 
"treasurer " is used, there shall be used the words "city collector or treas
urer or deputy treasurer or deputy or officer authorized to collect city taxes. ' ' 

SEC. 1021. Bonds. That sections nine hundred and five, nine hundred 
and six, nine hundred and seven, nine hundred and eight, nine hundred and 
nine, nine hundred and ten, nine hundred and eleven and nine hundred and 
thirteen, chapter twelve, of this title, are made applicable to cities acting 
under special charters. 

S E C 1022. Certificates and bonds for special assessments. Any 
city may anticipate the collection of taxes authorized to be levied for the 
grading fund, city improvement fund, district sewer fund, and city sewer 
fund, and for that purpose may issue certificates or bonds with interest 
coupons, to be respectively denominated city grading certificates or bonds, 
city improvement certificates or bonds, district sewer certificates or bonds 
of a particular sewer district, and city sewer certificates or bonds; and all 
provisions of chapter twelve, of this title, shall apply to such certificates 
or bonds and coupons, with such changes only as are necessary to adapt 
them thereto. And said bonds and interest thereon shall be secured by 
said assessment and levy, and shall be payable out of the respective funds 
hereinbefore named, pledged to the payment of the same, and no bonds 
shall be issued in excess of taxes authorized and levied or to be levied to 
secure the payment of the same. It shall be the duty of the collector or 
"treasurer to collect said several funds, with interest thereon, and to hold 
the same separate and apart, in trust, for the payment of said bonds and 
interest, and to apply the proceeds of said funds pledged for that purpose 
to the payment of said bonds and interest. [22 G. A., ch. 7, § 2; 21 G. A., 
ch. 34; 19 G A., ch. 38, §§ 3, 4; 17 G. A., ch. 162, § 1.] 

I 
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SEC. 1023. Limitation of action questioning legality of bonds. 
No action shall be brought questioning the legality of any of the bonds or 
certificates authorized by the preceding section, or section nine hundred 
and five of chapter twelve of this title before mentioned, or of any water 
works bonds, gas works bonds, or electric light or power plant bonds, or 
any other bonds or certificates authorized by this chapter, from and after 
three months from the time the same are ordered issued by the proper 
authority. 

SEC. 1034. Plats. Chapter thirteen of this title, so far as applicable, 
is made applicable to cities acting under special charter, except that in 
section nine hundred and fifteen thereof the word ' ' treasurer ' ' shall be held 
to mean "city collector or city treasurer. " 

S E C 1025. Board of health. There shall be appointed in every such 
city a local board of health consisting of five members, a majority of whom, 
including the mayor, shall be members of the city council. The mayor of 
the city shall be ex officio one of said members and the chairman thereof. 
The manner of appointment and duration of office of said board shall be 
determined by ordinance of said city. [19 G. A., ch. 168, § 1.] 

SEC. 1026. Officers appointed—quorum. The board of health shall 
appoint a physician to the board, who shall hold office during the pleasure 
of the board. The city clerk or recorder shall be clerk of the board, unless 
some other clerk may be provided by ordinance. The board of health shall 
appoint, with the consent of the council, all officers and agents necessary to 
carry their rules and orders into effect, and shall recommend the compensa
tion or salaries to be paid such officers or agents, which shall be determined 
by the council. In cases of emergency, the board of health may employ per
sons to aid in the execution of its orders, and fix the compensation of such 
employes. The majority of the members of the board shall constitute a 
quorum for the transaction of all business and the exercise of powers con
ferred upon the board. [Same, § 2.] 

SEC. 1027. Physician and clerk. It shall be the duty of such clerk 
and physician to report at least once a year to the state board of health the 
proceedings of such board, and such other facts as may be required on 
blanks in accordance with instructions received from the state board. They 
shall also make special reports whenever required so to do by the state 
board. [Same, § 3.] 

SEC. 1028. General powers. The local board of health shall make 
such rules and regulations and orders respecting the connection of build
ings and tenements with sewers, and the approval of plans for plumbing 
and the inspection thereof; and the inspection of milk, provisions, and of 
all food products sold within such city, and the condemnation and destruc
tion of the same when impure or diseased; the collection and disposition of 
garbage; the condemnation of impure wells and cisterns; the prompt report 
of contagious or infectious diseases; nuisances, sources of filth and cases of 
sickness within their jurisdiction, and on all boats in its ports and harbors, 
or railroad cars passing through such city; and for the prevention of nui
sances and the preservation of the public health, as said board may judge 
necessary for the public health and safety; and shall, from time to time, 
report to the city council ordinances for carrying such rules, regulations and 
provisions into effect, and for the appointment of the proper inspectors and 
officers necessary to enforce the same. [Same, § 4.] 

SEC. 1029. Violation of regulations. Such cities shall have power 
and may provide by ordinance for the punishment by fine and imprison
ment of any person who shall knowingly violate or fail to comply with 
any rule, regulation or order of such local board of health, but the fine 
shall not exceed one hundred dollars, or the imprisonment thirty days. The 
prosecution for the violation of any rule, regulation or order of such board 
of health shall be in the name of the city appointing such board, and shall 
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De conducted in the same manner and before the same tribunals as other 
prosecutions for the violation of ordinances of such city. [Same, § 5.] 

SEC. 1030. Sewer connections. The board of health shall have power 
to compel all property owners owning property situated on streets along 
-which sewers have been constructed, or within two hundred and fifty feet 
of any sewer, to make proper connections therewith, and to use the same 
for proper purposes; and in case such owner shall fail to make such con
nections within the time fixed by such board, they may cause such connections 
to be made, and report the cost and expense thereof to the city council, 
which shall assess the same against the property so connected, and such 
assessment shall be a lien on said property which the city council can 
enforce by the sale of same. [22 G. A., ch. 9; 21 G. A., ch. 116.] 

SEC. 1031. Plumbing. Such board shall have power to prescribe rules 
and regulations for all plumbing connections of buildings or tenements with 
any sewer, and for all plumbing, drainage and ventilation of any building 
or tenement, and may prescribe the kind and size of materials to be used in 
any plumbing, drainage and ventilation of buildings, and the manner in 
which plumbing shall be done, and compel the plans and specifications for 
the plumbing of any building to be submitted to and approved by said board 
before the same is installed, and that such work be done by a competent, 
licensed plumber, and provide for the inspection of the work done under 
such plans and specifications, and have the power to appoint, with the 
approval of the city council, an inspector of such plumbing, and define his 
duties and powers. 

SEC. 103S. Nuisances. Such board may order the owner or occupant 
of any property, place or building at his own expense to remove or abate 
any nuisance, source of filth or cause of sickness, to dispose of garbage, to 
destroy diseased or impure milk, provisions or food products, to purify, fill 
up, or cease from using any impure well or cistern, to report to the proper 
officer all contagious or infectious diseases found on his property, or 
property over which he has control, to make sewer connection, and do 
such acts as may be required. The board may in its discretion specify in 
its notice the time and manner of compliance with such order, and if such 
person neglect to comply with such order he may be punished in accordance 
with the provisions hereof, and the board may do or cause to be done what
ever is required by the order. [19 G. A., ch. 168, § 6.] 

SEC. 1033. Abatement. Whenever the owner, occupant or person 
having the control or management of such property shall not be found in 
the city, or whenever the board may deem immediate action necessary, it 
may, without notice to such owner or occupant or person having the con
trol or management of the same, immediately proceed to remove said nui
sance, source of filth, or other cause of sickness, and the expense thereof 
shall be reported to the council and levied and assessed against the prop
erty, place or building, and collected as a special tax, and shall be a lien 
upon such property, place and building, or the same may be enforced in 
any court having jurisdiction, by the proper officer, in the name of the city. 
[Same, § 8.] 

SEC. 1034. Enjoining. Whenever any person or persons are engaged 
in a work, or doing things, or threatening to do things, which, in the opin
ion of the board, will result in a nuisance or endanger the public health, 
the board may forbid the doing or continuance thereof, and in case any 
such person shall fail to comply with any such order, after personal serv
ice of a notice thereof, he may be proceeded against and punished under 
the provisions hereof. [Same, § 9.] 

SEC. 1035. Health regulations—how adopted. Whenever any such 
board shall make or adopt any general rules and regulations for the pub
lic health, they shall be signed by the mayor or other presiding officer, and 
attested by the clerk, of such board, and, when so signed and attested, 
shall be published twice in the official newspaper of such city. When such 
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publication is completed, due proof thereof by affidavit shall be attached to 
said rules and regulations, and the same shall then be recorded by the 
clerk of such board in a book kept for such purpose, which record shall be 
certified to by the mayor or presiding officer and attested by the clerk. 
And such general rulés and regulations shall be in force and effect from 
and after the completion of such record. [26 G. A., ch. 11; 19 G. A., ch. 168, 
§10-] 

SEC. 1036. Notices. Any notice from the board may be served by any 
city officer, or by any other person whom the board of health may appoint 
or designate. [19 G. A., ch. 168, § 11.] 

SEC. 1037. Premises unfit for habitation. The board, when satis
fied upon due examination that any cellar, room, tenement or building in 
said city, occupied as a dwelling-house, has become, by reason of the num
ber of inhabitants or want of cleanliness or other cause, unlit for such hab
itation, and a cause of nuisance or sickness to the occupants thereof or to 
the public, may issue a notice to the occupants thereof or any of them, 
requiring the premises to be put into a proper condition as to cleanliness 
or health, or may require the occupants to remove from the premises, 
within such time as the board deems reasonable. If the persons so noti
fied neglect or refuse to comply with the terms of the notice, the board 
may cause the premises to be properly cleaned at the expense of the own
ers or property, or the board may remove the occupants forcibly and close 
up the premises, and the same shall not again be occupied as a dwelling 
place until put in a sanitary condition to the satisfaction of the board. 
[Same, § 12.] 

SEC. 1038. Contagious diseases. Whenever by reason of the prev
alence of smallpox, or other contagious or infectious disease, in any such 
city or the vicinity thereof, the board may deem it dangerous to permit the 
congregation together of people, the board may, with the consent of the 
council, by public proclamation published once in some newspaper of 
general circulation in the city, prohibit the congregation of people in 
schools, churches, theaters, and in all other buildings in said city, and it 
shall thereupon become the duty of the principals, teachers and other 
persons in charge of such places or building specified in said publication to 
keep the same closed, and to prevent the congregation of the people 
therein; and when smallpox is prevalent in said city or its vicinity, the 
said board of health may, with the consent of the council, by notice served 
upon the teachers or persons in charge of any of the public or private 
schools, prohibit the admission therein of any pupil until such pupil shall 
have proved, to the satisfaction of the board or the persons selected by it 
for that purpose, that such pupils have been vaccinated within five years 
prior thereto, or within such time as the board may designate; and said 
board may in like manner prevent the admission of persons not furnishing 
satisfactory proof of vaccination into churches, theaters or other buildings, 
by notifying the persons in charge thereof not to admit such persons. 
[Same, § 13.] 

SEC. 1039. Warrant. Whenever the board of health shall think it 
necessary for the preservation of the lives or the health of the inhabitants 
to enter a place, building or vessel within its jurisdiction, for the purpose 
of examining into and destroying, removing or preventing any nuisance, 
source of filth, or cause of sickness, and shall be refused such entry, any 
member of the board may make complaint, under oath, before any justice 
of the peace, or other judicial officer having jurisdiction to enforce the 
ordinance of such city, stating the facts of the case so far as he has knowl
edge thereof. Such officer shall thereupon issue a warrant, directed to the 
sheriff or any constable of the county, marshal or public officer, command-
ing him to take sufficient aid and, being accompanied by two or more mem
bers of said board, between the hours of sunrise and sunset, repair to the 
place where such nuisance, source of filth, or cause of sickness may be, and 
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destroy, remove or prevent the same under the direction of such members 
of the board. [Same, § 14.] 

SEC. 1040. Removal of diseased person. When any person coming 
from abroad or residing within such city shall be infected, or lately shall 
have been infected, with smallpox or other sickness dangerous to the pub
lic health, the board shall make provisions in the manner by them deemed 
best for the safety of the inhabitants, by removing such sick or infected 
person to a separate house, if it can be done without injury to his health, 
and by providing nurses and other assistance and supplies, which shall be 
charged to the person himself, his parents, or other person liable for his 
support, if able, otherwise to the county. [Same, § 15.] 

SEC. 1041. Care of such person, "if any afflicted person cannot be 
removed without danger to his health, the board shall make provision for 
him, as directed in the preceding section, in the house in which he may be, 
and in such case they may cause the persons in the neighborhood to be 
removed, and take other means, as may be deemed necessary for the safety 
of the inhabitants. [Same, § 16.] 

SEC. 1042. Warrant. Any justice of the peace, or tribunal having 
jurisdiction to enforce the ordinance of such city, on application under 
oath, showing cause therefor, by any member of said board, shall issue his 
warrant, directed to the sheriff or constable of the county or marshal or 
police officer, commanding him, under the directions of the board, to remove 
any person infected with contagious disease, or to take possession of con
demned houses and lodgings, and to provide nurses and attendants and 
other necessaries for the care, safety and relief of the sick. [Same, § 17.] 

SEC. 1043. Meetings—report. Every such board shall meet for the 
transaction of business at least once each month, and at such other times as 
occasion may require, and the clerk of the board shall transmit his annual 
report to the secretary of the state board within two weeks after the Octo
ber meeting, and at such other time as may be required by the state board. 
Such report shall embrace a history of any epidemic disease which may 
have prevailed within the city. The failure of the clerk to make such, 
report shall be considered a misdemeanor, for which he shall be subject to 
a fine of not more than twenty-five dollars. [Same, § 18.] 

SEC. 1044. Powers of council—assessment of expenses. The fore
going provisions in regard to boards of health shall not in any manner limit 
the powers of cities acting under special charters in relation to matters 
affecting the public health, and the city councils of such cities shall provide 
by ordinance for the manner of the exercise of the powers herein conferred 
upon such boards, and for the enforcement of the orders, rules and regula
tions thereof, and punishment for the violation of the same, as prescribed 
in this chapter, and shall also have power to provide and shall provide for 
the assessment of all expenses incurred by said board and by said cities, in 
consequence of the failure or neglect of any owner or occupant of property 
to comply with any order of such board, upon the real estate upon which 
such expenditures are made or expenses incurred, and it shall be a lien 
thereon from the time said work is done, and may be assessed, levied and 
collected as other special assessments, and may be collected and the lien 
enforced by civil action in any court of competent jurisdiction. [Same, § 19.] 

SEC. 1045. Proceedings reported to council. Boards of health shall 
report their doings and proceedings to the council from time to time as 
required by ordinance or resolution, and the council shall have supervision 
over the orders and proceedings of said board. [Same.] 

SEC. 1046. Special provisions not to limit general powers. The 
provisions of this chapter in regard to the police powers, sanitary regula
tions, and regulations for the prevention and spread of fires and of con
tagious diseases, shall not be construed as a limitation of the general 
powers of such cities. [Same.] 
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SEC. 1047. Amendment of charter. On the presentation of a petition 
, signed by one-fourth of the electors, as shown by the vote at the next 
preceding city election, of any city or town acting under a special charter 
or act of incorporation, to the governing body thereof, asking that the 
question of the amendment of such special charter or act of incorporation 
be submitted to the electors of such city, such governing body shall 
immediately propose sections amendatory of said charter or act of incor
poration, and shall submit the same, as requested, at the first ensuing city 
or town election. At least ten days before such election the mayor of such 
city or town shall issue his proclamation setting forth the nature and 
character of such amendment, and shall cause such proclamation to be pub
lished in a newspaper published therein, or, if there be none, he shall cause 
the same to be posted in five public places in such city. On the day specified, 
the proposition to adopt the amendment shall be submitted to the electors 
thereof for adoption or rejection, in the manner provided by the general 
election laws. [C. 73, § 548; R., § 1141.] 

This provision allowing cities to amend or special laws for the incorporation oí cities 
their charters, held not in conflict with the and towns: Von Phul v. Hammer, 29-222. 
constitution, art. I l l , \ 30, forbidding local 

SEC. 1048. Proclamation of result. If a majority of the votes cast 
be in favor of adopting said amendment, the mayor shall issue his procla
mation accordingly; and the amendment shall thereafter constitute a part 

• of said charter. [C. 73, § 549; R., § 1142.] 
SEC. 1049. Special election. The legislative body of said city may 

submit any amendment to the vote of the people as aforesaid at any special 
election, provided one-half of the electors as aforesaid petition for that 
purpose, and the proceedings shall be the same as at the general election. 
[C.73, §550;R., §1143.] 

SEC. 1050. Notice of unliquidated claim—limitation of action. 
No suit shall be brought against any such city for any unliquidated claim 
or demand unless within three months from the time the same became due 
or cause of action accrued thereon, nor unless a written, verified statement 
of the general nature, cause and amount of same is filed with the clerk or 
recorder thirty days before the commencement of such suit. 

SEC. 1051. Notice of claim for personal injury—limitation. In all 
cases of personal injury or damage to property resulting from defective 
streets or sidewalks, or from any cause originating in the neglect or failure 

• of any municipal corporation or its officers to perform their duties, no suit 
. shall be brought against any such city after three months from the time of 
the injury or damage, and not then unless a written verified statement of 
the amount, nature and cause of such injury or damage, and the time when 
and the place where such injury occurred, and the particular defect or 
negligence of the city or its officers which it is claimed caused or contributed 
to the injury or damage, shall be presented to the council or filed with the 
clerk within thirty days after said alleged injury or damage was sustained. 
[22G.A., ch. 25, §1.] 

SEC. 1052. Building permits. Such cities shall require plans and 
specifications for all buildings costing over two thousand dollars, and all 
buildings to be erected within the fire limits of such cities, to be submitted 
for approval, and no such building shall be erected until such plans be 
approved by the board of public works, chief of fire department or other 
proper officer of such city. Such city shall require any person, before 
erecting any building or improvement within the city, to submit plans and 

, specifications for the plumbing, drainage and ventilation and electric wiring 
of such building, for approval, and provide for the inspection of the con-

. struction thereof, and obtaining a permit for such erection or construction, 
which shall not be issued until such plans and specifications have been 
approved by the board of health or electrician, and may make reasonable 

. charges for such approval and inspection, as provided by ordinance, and 
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the money derived therefrom shall be paid monthly to the treasurer or col
lector. 

SEC. 1063. Notice to person liable over. In case any action is 
brought against any such city for damages for injury to person or property 
claimed to have been caused by or through the negligence of said city, the 
city may notify in writing any person or corporation, by or in consequence 
of whose negligence it is claimed by said city the injury occurred or was 
caused, of the pendency of said suit, the name of the plaintiff and where 
pending, and the general nature of the claim, and that the city claims that 
the person or corporation so notified is liable to said city for any judgment 
obtained against said city, and asking such person or corporation to appear 
and defend; thereupon any judgment obtained in such suit shall be con
clusive in any action by the city against any person or corporation so noti
fied as to the existence of the defect or other cause of the injury or damage, 
and as to the liability of the city to the plaintiff in the first-named suit in 
consequence thereof, and as to the amount of the damage or injury occa
sioned thereby; and every such city is hereby empowered to maintain an 
action against the person or corporation so notified to recover the amount 
of any such judgment, together with all the expenses incurred by such city 
in such suit. 

SEC. 1054. Public grounds. Any such cities situated on the Missis
sippi river, having within their limits public grounds heretofore set apart 
or dedicated for levee, warehouse or other public purposes, and in which 
the use of such ground for such purposes has ceased or been abandoned in 
whole or in part, may use or provide for the use of such grounds otherwise 
than for levee and warehouse purposes, as said council of such cities may 
determine are for the public interests, and upon such terms and conditions 
as may be fixed by said council. [18 G. A., ch. 80, § 1.] 

S E C 1055. Repeal, All general acts and parts of acts passed prior to 
the taking effect of this code, relating to cities acting under special charter, 
are hereby repealed, except so far as the same are contained in this chapter 
or referred to herein; but the charters of such cities, or any of the provi
sions of the same, are not hereby repealed, but shall continue in force and 
effect, except as changed or modified by the provisions of this chapter. 

SEC. 1056. Saving clause. All officers elected or appointed in such 
cities prior to the taking effect of this code shall continue in office until 
after the expiration of their term of office, unless otherwise provided in this 
chapter, and all ordinances in force in such cities, not inconsistent with the 
provisions of this chapter, shall continue in force until repealed. When 
the term of office of any elective officer shall expire after the first city elec
tion after this code takes effect and before the next biennial city election, 
the mayor, by and with the consent of the council, shall fill the office by 
appointment until such election. 

'36 
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TITLE VI. 
OP ELECTIONS AND OFFICERS. 

CHAPTER 1. 

OF THE ELECTION OF OFFICERS AND THEIR TERMS. 

SECTION 1057. General election. The general election for state, dis
trict, county and township officers shall be held throughout the state on 
Tuesday, next after the first Monday of November, in each year. [19 G. 
A., ch. 115; C.73, § 573; R , § 459; C'51, § 237.] 

See amendment to constitution at end of art. II . 

SEC. 1058. Special election. Special elections authorized by any law, 
or held to supply vacancies in any office to be filled by the vote of the qual
ified voters of the entire state, or of any district, county or township, may 
be held at the time designated by such law, or by the officer authorized to 
order such election. [C '73, § 574; R , § 460.] 

SEC. 1059. W h e n officer to be chosen. At the general election next 
preceding the expiration of the term of any officer his successor shall be 
elected. [C.73, § 575; R , § 461.] 

SEC. 1060. Term of office. The term of office of all officers chosen at 
a general election for a full term shall commence on the first Monday of 
January next thereafter, except when otherwise provided by the constitu
tion; that of an officer chosen to fill a vacancy shall commence as soon as 
he has qualified therefor. [16 G. A., ch. 72; C. 73, § 576; R , § 462.] 

See Const., art. IV, \ 15. 

SEC. 1061. Proclamation. At least thirty days before any general 
election, the governor shall issue his proclamation, designating all the 
offices to be filled by the vote of all the electors of the state, or by those of 
any congressional, legislative or judicial district, and, in the years 
required by article ten, section three, of the constitution, submitting the 
question: "Shall there be a convention to revise the constitution and amend 
the same? " and transmit a copy thereof to the sheriff of each county. [C. 
73, § 577; R , § 462. ] 

SEC. 1063. Notice. The sheriff shall give at least ten days ' notice 
thereof, by causing a copy of such proclamation to be published in some 
newspaper printed in the county; or, if there be no such paper, by posting 
such "a copy in at least five of the most public places in the county. [C. 73, 
§ 578; E., § 463.] 

Where the time of the regular election is voice by the omission of some duty by an 
fixed by law such'time is to be taken notice officer: JDishon v. Smith, 10-212. 
of judicially: Davis v. Best, 2-96. If an election has in fact been held at the 

Failure to give proper notice of an election proper time, and it is not alleged or shown 
will not invalidate it. In matters of such that any portion of the electors failed in 

Í
rablic nature the observance of the particu- knowledge of the pendency of the question 

ar requirement is not a prerequisite to submitted at such election, or to exercise 
validity, and the statutes as to notice are to their franchise, it will not be held void on 
be deemed directory. The people are not account of want of notice: Ibid. 
to be disfranchised or deprived of their 

SEC. 1063. Of special election. A similar proclamation shall be issued 
before any special election ordered by the governor, designating the time 
at which such special election shall be held; and the sheriff of each county 
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in which such election is to be held shal l give notice thereof, as provided 
in the last section. [C. 73, § 579; R., § 464.] 

S E C . 1064. I n odd-numbered years . The governor, l ieutenant-gov
ernor and superintendent of public instruction shal l be chosen at the gen
eral election in each odd-numbered year', and shal l hold office for two 
years. [C. 73, § 580; R., § 465.] 

See Const., art IV, I 15. 

S E C . 1065. I n even-numbered y e a r s . " The secretary of state, audi
tor of state, t reasurer of state and attorney-general shall be chosen at the 
general election in each even-numbered year, and their terms of office sha l l 
be two years. [C. 73, § 581; R., § 466.] 

As to secretary, auditor and treasurer, see Const., art. IV, \ 22. ' As to attorney-
general, see Const., art. V, § 12. 

S E C . 1066. Judges of supreme court. One judge of the supreme court 
shal l be chosen at the general election in each year, whose term of office shal l 
continue for six years, but the term of the judge elected to fill a vacancy 
expir ing on the first day of January, 1898, shal l extend until the first day 
of January, 1899. [26 G. A., ch. 72; 25 G. A., ch. 69, § 2; 16 G. A., ch. 7, § 
2; C. 73, § 582.] 

See Const., art. V, R 3, 11. 
> „ 

S E C . 1067. Clerk and reporter of supreme court. The clerk and 
reporter of the supreme court shall be chosen at the general election in the 
year 1898, and each fourth year thereafter, and their terms of office shal l 
be four years. [C. 73 , § 583.] 
• S E C . 1068. Railroad commiss ioners . One railroad commissioner 

shal l be chosen at the regular election in each year, whose term of office 
shal l continue for three years. [22 G. A., ch. 29, § 2; 17 G. A., ch. 77, § 2.] 

S E C . 1069. J u d g e s of district court. The judges of the district court 
shal l be elected in each judicial district at a general election, and shal l hold 
office for four years, except when elected to fill a vacancy, in which case it 
shal l be only for the unexpired term. [21 G. A., ch. 134, § 4.] 

SEC* 1070. Representat ives . Members of the house of representat ives 
shal l be elected in the respective representat ive districts in each odd-
numbered year, and hold office for two years . [C. 73 , § 587; R., § 470.] 

See Const., art. I l l , \ 3. 

S E C . 1071. Senators. Senators in the general assembly, to succeed 
those whose terms are about to expire, shal l be elected in the respect ive 
senatorial districts in each odd-numbered year, for the term of four years . 
[ 0 . 7 3 , §588; R., §471.] 

See Const., art. I l l , \ 5. 

S E C . 1072. County officers. There shal l be elected in each county, at 
the general election in each even-numbered year, a clerk of the district 
court, a recorder of deeds, an auditor and a county at torney; and, in each 
odd-numbered year, a treasurer, a sheriff, a coroner, a county superintendent 
and a surveyor; and each of said officers shal l hold his office for the term of 
two years. [23 G. A., ch. 37, § 2; 21 G. A., ch. 73, § 1; C .73 , § 589; R., §§ 
224, 472-3; C. '51, §96.] 

[Women are by \ 2748 made eligible to school offices, and by § 493 to the office of 
county recorder.] 

S E C . 1073. Just ices and constables . Two justices of the peace and 
two constables shall be elected by the voters of each township at the general 
election in each even-numbered year, and shal l hold office for two years , 
and be county officers. [25 G. A., ch. 74, § 4; 0 . 73, §§ 389, 590, 592-3; R., 
§§ 443, 726, 474, 477-8; C. '51, §§ 221, 243.] 



404 
§§ 1074-1077 REGISTRATION OF VOTERS. Tit. VI, Ch. 2. 

The ballots for justice of the peace should officer although he is to be voted for under 
be canvassed by the board of supervisors this section like a justice of the peace as a 
under the provisons of \ 1150: lynch v. county officer by the voters of his township: 
Vermazen, 61-76. State v. Bevans, 37-178. 

The constable is properly a township 

SEC. 1074. Township trustees. There shall be elected in each town
ship, annually, one trustee, who shall continue in office for three years. 
[17 G. A., ch. 12, §§ 1, 2; C.'73, § 591.] 

SEC. 1075. Township clerk, assessor, highway supervisor. At the 
general election in each even-numbered year, there shall be elected in each 
civil township one township clerk, and, where not otherwise provided, one 
assessor, and one road supervisor in each road district, to be elected by the 
voters of such district, who shall hold their offices for the term of two years. 
[18 G. A., ch. 161, § 1; C.'73, § 591.] 

The offices of township trustee and clerk As to method of voting for road super-
are abolished in some cases where the town- visor and assessor, see \ 1130. 
ship constitutes a city or town: See \\ 560-
662. 

CHAPTER 2. 

OF THE REGISTRATION OF VOTERS. 

SECTION 1076. Board of registers. In cities having a population of 
thirty-five hundred or more, not including the inmates of any state institution, 
the council, on or before the sixth Monday preceding each general election, 
shall appoint one suitable person from each of the two political parties 
which cast the greatest number of votes at the last general election, from 
three names presented by each chairman of the city central political com
mittee of such parties, to be registers in each election precinct in the city 
for the registration of voters therein, who shall be electors of the precinct 
in which they are to serve, of good clerical ability, speaking the English 
language understandingly, temperate, of good habits and reputation, who 
shall qualify by taking an oath or affirmation to the effect that they will 
well and truly discharge all of the duties required of them by law. They 
shall hold their office for one year, and receive compensation at the rate of 
two dollars and fifty cents for each calendar day engaged in the discharge 
of their duties, to be paid by the county, except in case of city elections, 
when they shall be paid by the city. If for any cause such registers, or 
any of them, shall not be appointed at or before the time above mentioned, 
or, if appointed, shall be unable for any cause to discharge the duties of 
such office, the mayor of such city shall forthwith, on similar recommenda
tion, make such appointments and fill all vacancies. Should the mayor, 
upon the request of five freehold electors, fail for a period of three days to 
perform the duties aforesaid, he shall forfeit and pay, at the action of any 
such elector, the sum of one hundred dollars per day, for the equal benefit 
of the city and plaintiff. The provisions of this title shall apply to cities 
acting under special charters, with like effect as though said cities were 
acting under the general incorporation laws of the state. [26 G. A., ch. 62; 
22 G. A., ch. 48, §§ 5, 12; 21 G. A., ch. 167, § 3.] 

SEC. 1077. Kegistration. The registers shall meet on the second 
Thursday prior to any general election, at the usual voting place in the 
precinct in which they have been appointed, and shall hold continuous ses
sions for two consecutive days, from eight o 'clock in the forenoon until 
nine o'clock in the afternoon, and, in presidential years, such sessions shall 
be held for three days. Any person claiming to be a voter, or that he will 
be on election day, may appear before them in the election precinct where 
he claims he is or will be entitled to vote, and make and subscribe, under 
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oath, a statement in a registry book, to be provided by the clerk and fur
nished the registers, at the equal expense of the city and county, and kept 
open for public inspection and examination during the time fixed for the 
registration, which statement shall be in the following form and contain the 
following matter: 

REGISTER OF VOTERS, PRECINCT, WARD. 
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SIGNATURE. 

. . . . I . . . . 

The signature of the applicant shall be made at the right hand end of the 
line under the column " Signature, " one of the registers having first admin
istered to him this form of oath: "You do solemnly swear (or affirm) that 
you will fully and truly answer all such questions as shall be put to you 
touching your place of residence, name, place of birth, your qualifications 
as an elector, and your right as such to register and vote under the laws of 
this state"; after which, the registers, or either of them, shall propound 
questions to the applicant for registration in relation to his name; his then 
place of residence, street and number; how long he has resided in the pre
cinct where the vote is claimed; the last place of his residence before com
ing into that precinct; and also as to his citizenship, whether native or 
naturalized; if the latter, when, where, and in what court, or before what 
officer, or whether by act of congress; whether he came into the precinct 
for the purpose of voting at that election; how long he contemplates resid
ing in the precinct; and such other questions as may tend to test his quali
fications as a resident of the precinct, citizenship and right to vote at the 
poll; then, if the applicant appears to have the right to be registered, the 
registers shall fill out the above prescribed form of statement, which the 
applicant shall sign and swear to, as above provided. [22 G. A., ch. 48, § 1; 
21 G. A., ch. 161, § 5.] 

Former provisions for registry were held tion without registry, where such was re-
not in conflict with constitution, art. II, \ 1, quired by law, was held void, the provisions 
prescribing the qualifications of electors: of the law being mandatory and imperative: 
JEdmvmds v. Banbury, 28-267. And an elec- Nefzger v. Davenport & St. P. B. Co., 46-642. 

SEC. 1078. Statements—regis t ry books—school elections. The 
statements thus made shall be dated and consecutively numbered, com
mencing with number one at each registration. At the close of each day's 
registration, the registry book shall be ruled off so as to prevent further 
entries, and, when not in use by the registers, shall be kept in the custody 
of the clerk until disposed of as provided by law. No person shall register 
at any other place or time than is designated in this chapter, and no regis-
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tration of voters for school elections shall be required. [22 G. A., ch. 48, § 
10; 21 G. A., ch. 161, §§ 6, 8.] 

SEC. 1079. List of voters . The registers shall, within three days 
after the registration made in the second week preceding the election, pre
pare two alphabetical lists, for their respective voting precincts, of the 
names of all persons registered, their residences, their last preceding places 
of residence, the dates of removal when removals occur within one year, 
nativity, color, term of residence in precinct, county and state, whether 
naturalized, date of papers, the naturalizing court, or place of naturaliza
tion if court is not known, whether naturalized by act of congress, date of 
application for registration; one of which lists they shall forthwith con
spicuously post or cause to be posted at the usual place of holding elections 
in such precinct, for inspection of the public, and retain the other one in 
their possession. [22 G. A., ch. 48, § 12; 21 G. A., ch. 161, § 7.] 

SEC. 1080. Correction of registry—lists delivered to judges . On 
the Saturday before any election at which registration is required, the regis
ters shall meet at the place where registration was last made, and hold a 
continuous session, from eight o'clock in the forenoon until nine o'clock in 
the afternoon, at which they shall revise and correct the registry book of 
voters, adding thereto, consecutively numbering them, the names of all apply
ing for registration who on election day will be entitled to vote in that pre
cinct, and by striking therefrom the name of any one not entitled to vote 
thereat. The registers shall revise and correct the alphabetical list in 
their possession to correspond therewith. When thus revised and corrected, 
it shall be certified and copied by the registers, who shall deliver, or cause 
to be delivered, such list and copy to the judges of the election of the proper 
precinct, and which delivery shall be made on election day, and before the 
opening of the polls. The copy thus delivered shall be preserved by the 
judges, and returned with the vote from that precinct, and the original to the 
clerk. At the opening of the polls and before any ballot shall be received, 
the judges of the election shall appoint one of their number, or one of the 
clerks, to check the name of each voter whose name is on the alphabetical 
lists, to whom a ballot is delivered. [22 G. A., ch. 48, §§ 1, 3, 4; 21 G. A., 
ch, 161, § 8.] 

SEC. 1081. Appearance and hearing. All proceedings of registers 
shall be public, and any person entitled to vote in a precinct shall have the 
right to be heard before them in reference to corrections of or additions to 
the lists of such precinct. No person shall be admitted to registry unless 
he appears in person, except as in this chapter provided, and, if demanded, 
he shall furnish to the registers such proofs of his right thereto as may by 
law be required by judges of election of any person offering to vote. If an 
elector is, by reason of sickness, unable to go to the place of registry on 
any day the registers may be in session, the registers shall, upon the filing 
before them, by a registered elector, of an affidavit to that effect, visit such 
sick elector at his place of residence on any day when not in session, and 
place his name on the registry book and alphabetical list, if found entitled 
thereto; at which time and place the registers may administer the oath 
hereinbefore provided to be taken by applicants for registry. [21 G. A., 
ch. 161, § 9.] 

SEC. 1083. Registration on election day. The registers shall also 
be in session on the day for the holding of each election, at some place 
convenient to, but not within one hundred feet of, the voting place, and 
during all the hours in which by law the polls are required to be kept open, 
for the purpose only of granting certificates of registration to persons who, 
being electors, are not registered. Such registration shall be allowed and 
certificate thereof granted only to a person who was absent from the city 
during all the days fixed for registration of voters for that election, or to a 
person who, being a foreigner, has received his final papers since the last 
preceding day for the registration of voters for that election, or to a person 
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whose name was, on the preceding Saturday, and in the absence of such 
person, stricken from registration, and who, on said day of election, shall 
prove to the satisfaction of said registers that he is a lawfully qualified 
elector of said voting precinct. These certificates of registration shall con
tain all the data showing the qualification of the voter as shown by the 
registration, and, in addition, the special matter showing the voter's right 
to such certificate under this section, and, before delivery to the applicant, 
shall be indorsed by the registers, to the effect that the person therein 
named is a qualified voter in that precinct, and that he is entitled to be 
registered as such. The proper statement shall be signed and sworn to by 
the voter before one of the registers, supported by the affidavit of a free
holder who is a registered voter in that precinct, who shall make oath to 
the qualification of the applicant as a voter in that precinct; and if the 
applicant be one whose name was stricken from registration, such affidavit 
of said freeholder shall contain the facts showing the right of said applicant 
to vote in that precinct. Registration in such cases shall be made in the 
manner required for regular registration. The certificate of registration 
shall be handed in to the judges of election when a ballot is delivered to 
him. The data therefrom, showing the voter's name and his qualification 
as a voter, shall be entered on the alphabetical lists by the judges and 
clerks of the election, under the appropriate headings, and the original 
certificate shall be returned to the city clerk, who shall carefully preserve 
it in the same manner and for the same time as the alphabetical list and 
poll book. [22 G. A., ch. 48, § 7.] 

SEC. 1083. Striking off names. The registers, prior to each election 
except presidential elections, and after completing their registration, shall 
certify the names of all persons by them registered to the registers of the 
ward or precinct of the same city, which the registration shows such per
sons gave as their last place of residence, and the names of such persons 
so certified shall be stricken from the registry lists of the ward or precinct 
in which they last resided, if found thereon. [25 G. A., ch. 58, § 1.] 

SEC. 1084. New registry—how often. A new registry of voters 
shall be taken in each year of a presidential election. For all other state 
or municipal elections, general or special, the registers shall prepare a new 
registry book in each year, by copying from the poll book of the preceding 
general election all the names found therein, adding thereto those of all 
persons registered and voting at any subsequent election, which new regis
try book shall show all the facts of qualification of each voter as they 
appear on the last preceding registry book, which, when thus made up, 
shall be used at each election until a new registry book is prepared as 
required by law. Every person thus registered shall be considered as 
entitled to vote at any election at which said registry book may be used, 
unless his name shall be dropped by the correction of registration, as 
authorized by law. [25 G. A., ch. 58, § 1; 22 G. A., ch. 48, §§ 2, 3.] 

SEC. 1085. Notice. The times and places of making registration of 
voters shall be published by the mayor in the two leading political party 
papers published in such city, except no publication shall be required for 
a special election. If there be but one such paper published in the city, 
publication of notice therein shall be sufficient. The publication shall be 
made for a period of three days prior to the opening of the registry book, 
if the paper is a daily paper, and for one week, if a weekly paper, and shall 
call the attention of the voters to the necessity of complying with the laws 
with reference to registration, in order to be entitled to vote at the ensuing 
election. [21 G. A., ch. 161, § 12.] 

SEC. 1086. City clerk. The city clerk shall carefully preserve all 
registry books and alphabetical lists and other papers pertaining to the 
registration, until destroyed as provided in the chapter on the canvass of 
votes. He shall, on the application of the registers, deliver to them, prior 
to their first meeting for each election, the registry book, alphabetical list 
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and poll book, which they require in order to properly prepare the neces
sary registry book for the next ensuing election; all of which shall be 
returned to him when they have completed their work for such election. 
[22 G. A., ch. 48, § 6.] 

SEC. 1087. Penalty. If any register shall fail to perform any duty 
required of him in this chapter, he shall forfeit the sum of one hundred 
dollars, to be recovered by any person in any court having jurisdiction; 
and if any register or judge of election shall wilfully neglect or disregard 
any duty imposed, or shall make, or permit to be made, any registration, 
statement or list, except at the time and place and in the manner herein 
authorized and prescribed, or shall knowingly make, or permit to be made, 
any false statement as aforesaid, or if any person shall wilfully make, or 
authorize to be made, any statement required to be made, false in any par
ticular, or shall violate any of the provisions of this chapter, every such 
register or judge of election, person or persons, shall be guilty of a misde
meanor, and, upon conviction, fined in a sum not less than fifty nor more 
than two hundred dollars, or be imprisoned in the county jail not less than 
twenty days, nor more than six months, or both, at the discretion of the 
court. [21 G. A., ch. 161, § 10.] 

CHAPTER 3. 

OF ELECTIONS. 

i 

\ 

SECTION 1088. All elections except school. The provisions of this 
chapter shall apply to all elections known to the laws of the state, except 
school elections. [21 G. A., ch. 141, § 2.] 

SEC. 1089. General and special. The term "general election, " as 
used in this chapter, shall apply to any election held for the choice of 
national, state, judicial, district, county or township officers; that of "city 
election" shall apply to any municipal election held in a city or town; and 
that of "special election" shall apply to any other election held for any 
purpose authorized or required by law. [24 G. A., ch. 33, § 2.] 

SEC. 1090. Election precincts. Each township, or, in case a town
ship contains a city or a portion thereof, such portion of the township as is 
outside the limits of the city, and each ward of a city, shall, respectively, 
constitute an election precinct. But the board of supervisors or the coun
cil, as the case may be, shall have power to divide a township or part 
thereof, or a ward, into two or more precincts, or to change or abolish the 
same; or the board of supervisors and the council of any city of less than 
thirty-five hundred inhabitants, not including the inmates of any state 
institution, may combine any part of the township outside of such city with 
any or all the wards thereof as one election precinct, or change or abolish 
such precinct; or the council of such city may combine the several wards 
into one or more precincts. No precinct shall contain different townships 
or parts thereof. Each incorporated town shall constitute a precinct for 
town elections. No person shall vote in any precinct but that of his resi
dence. [25 G. A., ch^fiO; 21 G. A., ch. 141, § 2; C. 73, §§ 501, 603, 605; R., § 
480; C.'51, § 2 4 5 . ] / / ^ 

Residence: Bvgoing into a township and 
remaining there/for the sole purpose of vot
ing, with no intention of remaining longer, 
one will not/ácquire sufficient residence to 
entitle him-to vote; but if the removal is in 
good faith, no length of residence is neces
sary: Stafé v. Minnick, 15-123. 

Where the time, place and manner of 
holding e^ect^ons are not prescribed by the 

constitution, but committed to the legisla
ture, the reception of votes out of the pre
cinct or the county of elector's residence 
may be constitutionally authorized: Morrir 
rison v. Springer, 15-304. 

If no requirements as to length of resi
dence were contained in the constitution, 
the legislature might fix suàh length of 
residence as it should see fit: il&àL 

-t^-Xx* 
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The residence of a voter is the place of government does not thereby lose nor change 
his domicile or place of abode, as distin- his place of residence, which remains that 
guished from the residence acquired as a of the county of his residence at the time oí 
sojourner for business, education, or other entering the service; and if he should be in 
temporary purpose. Therefore, held, that such county on the day of election he would 
a student in the university at Iowa City, sent unquestionably have the right to vote, if 
there and supported by his father, and mak- otherwise qualified: Morrison v. Springer, 
ing his father's home his "headquarters" 15-304. 
during vacation, was not entitled to vote in And held, that the legislature may au-
Iowa City, though he had been there the thorize the casting of ballots by soldiers at 
requisite length of time and had no present points where they are stationed outside the 
intention of leaving there when he ceased to state: Ibid. 
attend the university: Vanderpoel v. O'Han- Under the statute authorizing persons 
Ion, 53-246. absent from the state in military service to 

If the ballot of a voter is received it is no vote at general elections, held, that the sub-
ground of complaint that an improper oath mission of a proposition for the disposition 
has been administered to him touching his of swamp lands at a special election at which 
qualifications: State ex rel. v. O'Day, 69-368. persons in the military service could not 

Persons in military service: A soldier vote was not illegal: Cedar Bapids & M. _R. 
serving in the volunteer forces of the federal S. Co. v. Boone County, 34-45. 

SEC. 1091. Polling places for country precincts. Polling places for 
precincts outside the limits of a city, but within the township in which the 
city is in whole or in part situated, may, for the convenience of the voters, 
be fixed at some room or rooms in the court-house, or in some other build
ing within the limits of the city, as the board of supervisors may provide. 
[21 G. A., ch. 161, § 14.] 

SEC. 1092. Notice of boundaries of precincts. The board of super
visors or council shall number or name the several precincts established, 
and cause the boundaries of each to be recorded in the records of said 
board of supervisors or council, as the case may be, and publish notice 
thereof in some newspaper of general circulation, published in such county 
or city, once each week for three consecutive weeks, the last to be made at 
least thirty days before the next general election. The precincts thus 
established shall continue until changed. [C. 73, § 604.] 

SEC. 1093. Election boards. Election boards' shall consist of three 
judges and two clerks. Not more than two judges and not more than one 
clerk shall belong to the same political party or organization, if there be 
one or more electors qualified and willing to act as such judge or clerk, 
and a member or members of opposite parties. In cities and towns, the 
councilmen shall be judges of election; but in case more than two council-
men belonging to the same political party or organization are residents of 
the same election precinct, the county board of supervisors may designate 
which of them shall serve as judges. In township precincts, the clerk of 
the township shall be a clerk of election of the precinct in which he resides, 

/ ^ and the trustees of the township shall be judges of election, except that, 
in townships not divided into election precincts, if all the trustees be of the 
same political party, those two only whose terms expire in one and two 
years from the following January shall be judges of such precinct. The 
membership of such election board shall be made up or completed by the 
board of supervisors from the parties which cast the largest and next larg
est number of votes in said jprecinct at the last general election, or that 
one which is unrepresented^ but, in city and town elections, the powers 
given in this chapter and duties herein made incumbent upon the board of 
supervisors shall be performed by the council. If, at the opening of the 
polls in any precinct, there shall be a vacancy in the office of clerk or 
judge of election, the same shall be filled by the members of the board 
present, and from the political party which is entitled to such vacant office 
under the provisions of this chapter. The election board at any special 
election shall be the same as at the last preceding general election. In 
case of vacancies happening therein, the county auditor may make the 
appointments to fill the same when the board of supervisors is not in ses
sion. [26 G. A., ch. 68, § 3; C. 73, §§ 606-8; R., §§ 481-3; C. '51, §§ 246-8.] 
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SEC. 1094. Oath. Before opening the polls, each of the judges and 
clerks shall take the following oath: " I , A. B., do solemnly swear that I 
will impartially, and to the best of my knowledge and ability, perform the 
duties of judge (or clerk) of this election, and will studiously endeavor to 
prevent fraud, deceit and. abuse in conducting the same. " [0. 73, § 609; R., 
§ 484; C. '51, § 249.] 

These provisions are directory. A iail- the fact that the officers were sworn may be 
ure of the officers mentioned to be sworn proved aliunde. The return is not conclu-
will not vitiate the election, and in a case in sive: Dishon v. Smith, 10-212. 
court involving the validity of an election, 

SEC. 1096. How administered. Any one of the judges or clerks pres
ent may administer the oath to the others, and it shall be entered in the 
poll books, subscribed by the person taking it, and certified by the officer 
administering it. [C. 73, § 610; R., § 485; C. '51, § 250.] 

SEC. 1096. Polls open—proclamation. At all elections the polls 
shall be opened at eight o'clock in the forenoon, except in cities where reg
istration is required, when the polls shall be opened at seven o 'clock in the 
forenoon, or in each case as soon thereafter as vacancies in the places of 
judges or clerks of election have been filled. In all cases the polls shall be 
closed at six o'clock in the evening. [24 G A., ch. 33, § 32; C. 73, § 611; 
R., §486 ;C51 , § 251.J 

SEC. 1097. Voting by ballot. In all elections regulated by this chap
ter, the voting shall be by ballots printed and distributed as hereinafter 
provided, except as may be otherwise specially directed by law. [24 G-. A., 
ch. 33, § 1.] 

SEC. 1098. Nomination by convention. Any convention of dele
gates, and any primary, caucus or meeting of qualified electors, represent
ing a political party which, at the general election next preceding, polled 
at least two per cent, of the entire vote cast in the state, may, for the state, 
or any division or municipality thereof for which the same is held, make 
one nomination of a candidate for each office therein to be filled at the elec
tion, and any such convention, primary, caucus or meeting, representing a 
political party which, at the general election next preceding, polled at least 
two per cent, of the entire vote cast in any division or municipality of the 
state, may, for such division or municipality, or for any political subdivision 
thereof for which the same is held, make one such nomination for each office 
therein to be filled at the election. [Same, § 4.] 

SEC. 1099. Certificates. Certificates of nominations, made as provided 
in the preceding section, shall, besides containing the names of candidates, 
specify as to each: 

1. The office to which he is nominated; 
2. The party making such nomination, or political principle which he 

represents, expressed in not more than five words; 
3. His place of residence, with the street and number thereof, if any. 
In case of electors for president and vice-president of the United States, 

the names of the candidates for president and vice-president may be added 
to the party or political name. Every such certificate of nomination shall 
be signed by the presiding officer and secretary of the convention, caucus or 
meeting of qualified electors, or by the board of canvassers to which the 
returns of such primary election are made, each of whom shall add to his 
signature his place of residence, and shall be sworn to by each signer 
thereof to be true to the best of his knowledge and belief, and a certificate 
of the oath shall be annexed to the certificate of nomination. The presid
ing officer and secretary of each convention, primary, caucus or meeting 
shall also certify, to the officer with whom the nomination certificates are 
filed, the names and addresses of each of the members of the executive or 
central committee appointed or elected by or representing it, and the pro
visions, if any, made by it for filling vacancies in nominations; and this may 
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be done in the nomination certificate, or by a separate certificate. [Same, 
§§ 4, 6.] 

S E C . 1100. N o m i n a t i o n s b y p e t i t i o n . Nominations for candidates 
for state offices may also be made by nomination paper or papers signed by 
not less than five hundred qualified voters of the state; for county, district 
or other division, not less than a county, by such paper or papers signed by 
not less than twenty-five qualified voters, residents of such county, district 
or division; and for township, city, town or ward, by such paper or papers 
signed by not less than ten qualified voters, residents of such township, 
city, town or ward; but the name of a candidate placed upon the ballot by 
any other method shall not be added by petit ion for the same office. Each 
elector so petitioning shall add to his s ignature his place of business and 
post-office address. [Same, § 5.] 

Petitioners who have candidates placed nominates a ticket by convention. The 
on the ballot without a nominating conven- appellation of the ticket is a matter to be de-
tion are not entitled to have their ticket termined by the officers making up the bal-
headed by the name of the party which they lot: Lowery v. Davis, 70 N. W., 190. 
may claim to represent, when such party 

S E C . 1101. "Wi thdrawal s . Any candidate named by either of the 
methods authorized in this chapter may withdraw his nomination by a writ
ten request, signed and acknowledged by him before any officer empowered 
to take the acknowledgment of deeds, and filed in the office of the secretary 
of s tate fifteen days, or the proper auditor or clerk eight days, before the 
day of election, and no name so withdrawn shall be printed upon the ballot. 
In case of a special election to fill vacancies in office, such withdrawal 
papers shal l be filed with the secretary of s tate seven days, and with the 
proper auditor- or clerk four days, before the day of such special election. 
[Same, § 8.] 

S E C . 1102. V a c a n c i e s filled. If a candidate declines a nomination, or 
dies before election day, or should any certificate of nomination or nomina
tion paper be held insufficient or inoperative by the officer with whom it 
m a y b e filed, or in case any objection made to any certificate of nomination, 
nomination paper, or to the eligibility of any candidate therein named, is sus
tained by the board appointed to determine such questions as hereinafter 
provided, the vacancy or vacancies thus occasioned may be filled by the con
vention, caucus, meeting or primary, or other persons making the original 
nominations, or in such a manner as such convention, caucus, meeting or 
primary has previously provided. If the time is insufficient for again hold
ing such convention, caucus, meeting or primary, or in case no such previous 
provisions being made, such vacancy shal l be filled by the regular ly elected 
or appointed executive or central committee of the part icular division or 
district representing the political par ty or persons holding such convention, 
primary, meeting or caucus, and certified as hereinbefore provided. The 
certificates of nominations made to supply such vacancies shal l state, in 
addition to the facts hereinbefore required, the name of the original nom
inee, the date of his death or declination of nomination, or the fact tha t the 
former nomination has been held insufficient or inoperative, and the meas
ures taken in accordance with the above requirements for filling a vacancy, 
and shal l be signed and sworn to by the presiding officer and secretary of 
the convention, caucus, meeting or primary, or by the chairman and secre
tary of the committee, as the case may be. [Same, § 9.] 

S E C . 1103. Object ions . All objections or other questions arising in 
relation to certificates of nomination or nomination papers shall be filed 
with the officer with whom the certificate of nomination or nomination 
papers to which objection is made are filed. Those with the secretary of 
state shall be filed not less than twenty days, and those with other officers 
not less than eight days, before the day of election, except that nominations 
to fill vacancies occurring after said time, or in case of nomination made to 
be voted on at a special election, objections shall be filed within three days 
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after the filing of the certificate or nomination papers. Objections filed 
with the secretary of state shall be considered by the secretary and auditor 
of state and attorney-general, and a majority decision shall be final; but if 
the objection is to the certificate or nomination papers of one or more of 
the above named officers, said officer or officers so objected to shall not 
pass upon the same, but their places shall be filled, respectively, by the 
treasurer of state, the governor, and the superintendent of public instruc
tion. Objections filed with the county auditor shall be considered by the 
county auditor, clerk of the district court and county attorney, and a 
majority decision shall be final; but if the objection is to the certificate or 
nomination papers of one or more of the above named county officers, said 
officer or officers so objected to shall not pass upon such objection, but their 
places shall be filled, respectively, by the county treasurer, the sheriff and 
county superintendent. Objections filed with the city or town clerk shall 
be considered by the mayor and clerk and one member of the council chosen 
by the council by ballot, and a majority decision shall be final; but if the 
objection is to the certificate or nomination papers of either of said city or 
town officials, he shall not pass upon said objection, but his place shall be 
filled by a member of the council against whom no such objection exists, 
chosen as above provided. When any of the above objections are made, 
notice shall forthwith be given to the candidate affected thereby, addressed 
to his place of residence as given in the certificate or nomination papers, 
stating that objections have been made to his certificate or nomination 
papers, also stating the time and place such objections will be considered. 
[Same, § 10.] 

SEC. 1104. Fi l ing certificates and petit ions. Certificates of nom
ination and nomination papers of candidates for state, congressional, 
judicial and legislative offices shall be filed with the secretary of state, not 
more than sixty nor less than thirty days; those for all other officers, except 
for cities and towns, with the county auditors of the respective counties, 
not more than sixty nor less than twenty days; and for the offices in the 
cities and towns, with the clerks thereof, not more than forty nor less than 
ten days, before the day fixed by law for the holding of the election. Such 
certificates and nomination papers thus filed, and being apparently in con
formity with law, shall be regarded as valid, unless objection in writing 
thereto shall be made, and, under proper regulations, shall be open to 
public inspection, and preserved by the receiving officer for not less than 
six months after the election is had. Any error found in such papers may 
be corrected by the substitution of another, executed as is required for an 
original nomination certificate or paper. In case of special election to fill 
vacancies in office, certificates of nomination or nomination papers, for 
nomination of candidates for office to be filled by the electors of a larger 
district than a county, may be filed with the secretary of state, not later 
than ten days before the time of election. Certificates of nomination or 
nomination papers, nominating candidates for office to be filled by the 
electors of a county, may be filed with the county auditor at any time not 
less than five days before the election. [26 G. A., ch. 68, §§ 1-2; 24 G. A., 
ch. 33, §§ 4, 7, 8, 10.] 

SEC. 1106. Nominations t ransmit ted to county auditor. Not less 
than fifteen days before the election, the secretary of state must certify to 
the auditor of each county in which any of the electors have the right to 
vote for any candidate or candidates, the name and residence of each person 
nominated, whether an original nomination or to fill a vacancy, to be voted 
for at such election, and the order in which the tickets shall appear on the 
ballot. Should a vacancy in the nominations occur and be filled after this 
certificate has been forwarded, a like certificate shall at once issue and be 
sent the proper officer. In case of special election to fill vacancy in office, 
the certificate by the secretary of state to the county auditor may be made 
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at any time not later than seven days before the election. [26 G. A., ch. 
68, §§ 1, 2; 24 G. A., ch. 33, §§ 11-13.] 

S E C . 1106. Ballot—form. The names of all candidates to be voted for 
in each election precinct shall be printed on one ballot, all nominations of 
any political par ty or group of petitioners being placed under the par ty 
name or title of such party or group, as designated by them in their certifi
cates of nomination or petitions, or, if none be designated, then under some 
suitable title, and the ballot shall contain no other names, except that , in 
case of electors for president and vice-president of the United States, the 
names of the candidates for president and vice-president may be added to 
the par ty or political designation. Each list of candidates for the several 
parties and groups of petitioners shall be placed in a separate column on 
the ballot, in such order as the authorities charged with the pr int ing of 
the ballots shall decide, except as otherwise provided, and be called a ticket. 
But the name of no candidate shall appear upon the ballot in more than one 
place for the same office, whether nominated by convention, primary, caucus 
or petition. Where two or more conventions, primaries or caucuses, or any 
two of them, may nominate the same candidate for any office, the name of 
such candidate shall be printed under the name of the par ty first filing 
nomination papers bearing such name, unless the candidate himself shall, in 
writing duly verified, request the officer with whom the nomination papers 
are filed to cause the name to be printed upon some other ticket. Each of 
the columns containing the list of candidates, including the par ty name, 
shall be separated by a distinct line. Said ballot shall be substantial ly in 
the following form: 

O REPUBLICAN. 
For Governor, 

• A B 
of County. 

For Lieutenant Gov
ernor, 

D c D  

of County. 
For Judge of 

Supreme Court, 
• E F  

of County. 

O DEMOCRATIC. 
For Governor, 

• G H  
of County. 

For Lieutenant Gov
ernor, 

D 1 J  

of County. 
For Judge of 

Supreme Court, 
• K L 

of County. 

O PROHIBITION. 
For Governor, 

• M N 
of County. 

For Lieutenant Gov
ernor, 

• ° P 
of County. 

For Judge of 
Supreme Court, 

D Q R 
of County. 

O UNION LABOR. 
For Governor, 

D s T  

of County. 
For Lieutenant Gov

ernor, 
• U V 

of County. 
For Judge of 

Supreme Court, 
• "W X 

of County. "When a constitutional amendment or other public measure is to be voted 
upon by the electors, it shall be printed in full upon the ballot, after the list 
of candidates, preceded by the words, ' ' Shal l the following amendment to 
the constitution (or public measure) be adopted?" and upon the r ight hand 
margin, opposite these words, two spaces shall be left, one for votes favor
ing such amendment or public measure, and the other for votes opposing the 
same. In one of these spaces the word ' ' yes ' ' or other word required by 
law shall be printed; in the other, the word " n o " or other word required, and 
to the r ight of each space a square shall be printed to receive the voting 
cross, all of which shall be substantially in the following form: 

' ' Shall the following amendment to the constitution (or public measure) 
be adopted?" 

(Here insert in full the proposed constitutional amendment 
or public measure.) 

The elector shall designate his vote by a cross mark, thus X, placed in 
the proper square. [Same, §§ 14, 16.] 

S E C . 1107. Print ing. For all elections held under this chapter, except 
those of cities or towns, the county auditor shall have charge of the print
ing of ballots in his county, and shall cause to be placed thereon the name? 

Yes. 

No. 
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of all candidates which have been certified to him by the secretary of state, 
in the order the same appear upon the certificate issued by the secretary of 
state, together with those of all other candidates to be voted for thereat, 
whose nominations have been made in conformity with law. If a township 
election precinct includes a town or any par t thereof, the names of nominees 
for township assessors shall not be placed upon the official ballot for that 
precinct. In city or town elections, the clerk shall have charge of the print
ing of the ballots, and shall cause to be placed thereon the names of all can
didates to be voted for thereat, whose nominations have been made as pro
vided in this chapter; and in either case such ballots shall be furnished the 
election judges at the polling place in each precinct not less than twelve hours 
before the opening of the polls on the morning of the election. [Same, § 15.] 

Where the auditor refused to furnish these ballots were not such as were contem-
ballots containing the names of persons who plated by law and that the election was 
it was claimed had been properly put in wholly invalid, and that this must be the re-
nomination to be voted for at a town election suit whether the law in this respect is to be 
and the officers of the town thereupon caused deemed mandatory or only directory: State 
to be printed ballots containing such names ex rel. v. Smith, 63 N. W., 453. [But now see 
which ballots were distributed by the officers § 1122.] 
of election and used by the voters, held, that 

S E C . 1108. Vacanc ies filled. The name supplied for a vacancy by the 
certificate of the secretary of state, or by nomination certificates or papers 
for a vacancy filed with the county auditor, or city or town clerk, shall, if 
the ballots are not already printed, be placed on the ballots in place of the 
name of the original nominee, or, if the ballots have been printed, new bal
lots, whenever practicable, shall be furnished. Whenever it may not be 
practicable to have new ballots printed, the election officers having charge 
of them shall place the name supplied for the vacancy upon each ballot 
used before delivering it to the judges of election. If said ballots have 
already been delivered to the judges of election, said auditor or clerk shall 
immediately furnish the name of such substituted nominee to all judges of 
election within the terri tory in which said nominee may be a candidate, and 
such election officer having charge of the ballots shall place the name sup
plied for the vacancy upon each ballot issued before delivering it to the 
voter, by affixing a paster, or by writing or stamping the name thereon. 
[Same, §§ 11, 12.] 

S E C . 1109. Method, of print ing. The ballot shall be on plain white 
paper, through which the print ing or writing cannot be read. The party 
name or title shall be printed in capital letters, not less than one-fourth of 
an inch in height; and a circle one-half inch in diameter shall be printed 
at the beginning of the line in which such name or title is printed. The 
names of candidates shall be printed in capital let ters not less than one-
eighth nor more than one-fourth of an inch in height, and, at the beginning 
of each line in which the name of a candidate is printed, a square shall be 
printed, the sides of which shall not be less than one-fourth of an inch in 
length. On the back or outside of the ballot, so as to appear when folded, 
shall be printed the words "official ballot, " followed by the designation of 
the polling place for which the ballot is prepared, the date of the election, 
and a facsimile of the signature of the auditor or other officer who has 
caused the ballot to be printed. [Same, § 14.] 

S E C . 1110. D e l i v e r y of official bal lots to judges . Ballots shall be 
printed and in the possession of the officer charged with their distribution 
at least two days before the election, and subject to the inspection of candi
dates and their agents. If mistakes are discovered, they shall be corrected 
without delay, in the manner provided in this chapter. The officers charged 
with the printing of the ballots shall cause to be delivered to the judges of 
election seventy-five ballots, of the kind to be voted in such precinct, for 
every fifty votes or fraction thereof cast therein at the last preceding elec
tion of state officers. Such ballots shall be put up in separate sealed packages, 
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with marks on the outside, clearly designating the polling place for which 
they are intended and the number of ballots inclosed, and receipt therefor 
shall be given by the judge or judges of election to whom they are delivered, 
which receipt shall be preserved by the officer charged with the pr in t ing of 
the ballots. Any officer charged with the print ing and distribution of bal
lots shall provide and retain at his office an ample supply of ballots, in addi
tion to those distributed to the several voting precincts, and if at any time 
the ballots furnished to any precinct shall be lost, destroyed or exhausted 
before the polls are closed, on writ ten application, signed by a majority of 
the judges of such precinct, or signed and sworn to by one of such judges, 
he shall immediately cause to be delivered to such judges, at the polling 
place, such additional supply of ballots as may be required, and sufficient to 
comply with the provisions of this chapter. For general elections, the 
supply of ballots so retained shall only equal the number provided for the 
precinct casting the largest vote at the preceding general election, and shall 
include only the portions of the various tickets to be voted for throughout 
the entire county, with blank spaces in which the names of candidates 
omitted may be written by the voter, and with blank spaces in the indorse
ment upon the back of such ballots, in which the name of the precinct shall 
be writ ten by the judges of election. [Same, § 15.] 

S E C . 1111. Card of instruct ions . The officer whose duty it is to have 
the ballots printed shall cause to be copied upon cards in large, clear type, 
under the heading " Card of Instructions, " the following mat ters for the 
guidance of the voters : 

1. The manner of obtaining ballots; 
2. The manner of marking ballots; 
3. That unmarked or improperly marked ballots will not be counted; 
4. The method of gaining assistance in marking ballots; 
5. That any erasures or identification marks, or otherwise spoiling or 

defacing a ballot, will render it invalid; 
6. Not to vote a spoiled or defaced ballot; 
7. How to obtain a new ballot in place of a spoiled or defaced one; 
8. Upon the r ight of an employe to absent himself for two hours for the 

purpose of voting, by application for leave so to do made before the day of 
election, without deduction from his salary or wages; 

9. Any other matters thought necessary. 
Such instructions shall be prepared by the at torney-general and deliv

ered to the secretary of state, who shall cause 'copies of the same to be fur
nished to the county auditor of each county. New or amended instructions 
may be so prepared from time to time, if thought necessary, and copies 
thereof furnished to the county auditors, who shall furnish to the judges of 
election a sufficient number of such cards of instruction as will enable them 
to comply with the provisions of this chapter. [Same, § 17.] 

S E C . 1113. Cards posted—publication of ballot. The judges of elec
tion shall cause at least one of each of such cards to be posted in each 
voting booth or apartment provided for the preparat ion of ballots, and not 
less than four, with an equal number of sample ballots, in and about the 

Colling place, upon the day of election before the opening of the polls. 
'he county auditor shall cause to be published, prior to the day of election, 

in two newspapers, if there be so many published in such county, selecting, 
if possible, papers representing the political part ies which cast at the pre
ceding general election the largest number and the next largest number of 
votes, a list of all the nominations made, as herein provided, and to be 
voted for at such election, as near as may be in the form in which they 
shall appear upon the general ballot, but such publication shall not include 
portions of the ballot relating to township, city or town officers. [Same, § 18.] 

SJEC. 1113. Fo i l ing places—voting booths . In townships the trustees, 
and in cities and towns the mayor and clerk, shall provide suitable places 
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in which to hold all elections provided for in this chapter, and see tha t the 
same are warmed, lighted, and furnished with proper supplies and con
veniences, including a sufficient number or supply of booths, shelves, pens, 
penholders, ink, blot ters and pencils to enable the voter to prepare his 
ballot for voting, screened from all observation as to the manner in which 
he does so. A guard rail shall be so constructed and placed tha t only such 
persons as are inside such rail can approach within six feet of the ballot 
box, or of the booths. The voting booths shall be so arranged that they 
can only be reached by passing within said guard rail, and so that they 
shall be in plain view of the election officers, and both booths and ballot 
boxes shall be in plain view of persons outside of the guard rail. Each 
booth shall be at least three feet square, and have three sides inclosed, the 
side in front to open and shut by a door swinging outward, or closed with a 
curtain. Each side of the booth shall be seven feet high, and the door or 
curtain shall extend to within two feet of the floor, and shall be closed 
while the voter is preparing his ballot. Each booth shall contain a shelf at 
least one foot wide, at a convenient height for writing, and shall be well 
lighted. The booths and compartments shall be so built and arranged, if 
possible, as to be permanent, so tha t after the election they may be taken 
down and deposited with the township, city or town clerk, as the case may 
be, for safe keeping and for future use. The number of voting booths shall 
not be less than one to every sixty voters or fraction thereof who voted at 
the last preceding election in the precinct. In precincts outside of cities 
and towns the election shall, if practicable, be held in the public school 
building, for the use of which there shall be no charge, but all damage to 
the building or furniture shall be paid by the county. [Same, § 20.] 

S E C . 1114. Ba l lo t f u r n i s h e d t o v o t e r . The judges of election of their 
respective precints shall have charge of the ballots and furnish them to the 
voters. Any person desiring to vote shall give his name, and, if required, 
his residence, to such judges, one of whom shall thereupon announce the 
same in a loud and distinct tone of voice, clear and audible. In precincts 
where registration is required, if such name is found on the register of 
voters by the officer having charge thereof, he shall likewise repeat such 
name in the same manner; if the name of the person desiring to vote is not 
found on the register of voters, his ballot shall not be received until he shall 
have complied with the law prescribing the manner and conditions of voting 
by unregistered voters. [Same, § 19.] 

S E C . 1115. Cha l l enges . ' Any person offering to vote may be challenged 
«,s unqualified by any judge or elector; and it is the duty of each of the 
judges to challenge any person offering to vote whom he knows or suspects 
not to be duly qualified; and he shall not receive a ballot from a voter who 
is challenged, until such voter shall have established his r ight to vote. 
When any person is so challenged, the judges shall explain to him the 
qualifications of an elector, and may examine him under oath touching his 
qualifications as a voter. In all precincts where registration is not required, 
and in other precincts where the name of such voter is entered upon the 
registration lists, if the person challenged insists that he is qualified, and 
the challenge is not withdrawn, one of the judges shall tender to him the 
following oath: " Y o u do solemnly swear that you are a citizen of the 
United States, tha t you are a resident in good faith of this precinct, tha t you 
i r e twenty-one years of age as you verily believe, that you have been a 
.resident of this county sixty days, and of this state six months next preced
ing this election, and that you have not voted at this election, ' ' and if he 
takes such oath, his vote shall be received. [Same, § 21; C. 73, §§ 619, 620; 
R., §§ 493-4; C '51 , §§ 258-9.] 

S E C . 1116. M e t h o d of v o t i n g . Any voter entitled to receive a ballot 
under the provisions of this chapter shall be allowed to enter the space 
inclosed by the guard rail. One of the judges shall give him one, and only 
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one, ballot, on the back of which such judge shal l indorse his initials, in 
such manner that they may be seen when the bal lot is properly folded, and 
the voter ' s name shall immediately be checked on the regis t ry list. The 
name of each person, when a ballot is delivered to him, shall be entered by 
each of the clerks of election in the poll-book kep t by him, in the place 
provided therefor. [24 G. A., ch. 33, § 21; C. 73 , § 621; R , § 495; C ' 5 1 , 
§ 260.] 

S E C . 1117. Depos i t ing ballot. On receipt of the ballot, the voter 
shall , without leaving the inclosed space, ret ire alone to one of the voting 
booths, and without delay mark his ballot, and, before leaving the voting 
booth, shall fold the same in such manner as to conceal the marks thereon, 
and deli ?ei the same to one of the judges of election, but the number of the 
voter on the poll-books or register lists shall not be indorsed on the back of 
his ballot. One of the judges of election shal l thereupon, in the presence 
of the voter, deposit such ballot in the ballot box, but no bal lot without the 
official indorsement shal l be allowed to be deposited therein. The voter 
shall quit said inclosed space as soon as he has voted. Any voter who, 
after receiving an official ballot, decides not to vote, shall, before ret i r ing 
from within the guard rail, surrender to the election officers the official 
ballot which has been given him, and such fact shal l be noted on each of the 
poll lists. A refusal to surrender such ballot shall subject the person so 
offending to immediate arrest and the penalties provided in this chapter . 
No voter shall vote or offer to vote any ballot except such as he has received 
from the judges of election in charge of the ballots. No person shall take 
or> remove any ballot from the polling place before the close of the poll. No 
voter shall be allowed to occupy a voting booth already occupied by another 
nor remain within said inclosed space more than ten minutes, nor to occupy 
a voting booth more than five minutes, in case all of said voting booths are 
in use and other voters waiting to occupy the same, nor to again enter the 
inclosed space after having voted; nor shall more than two voters in excess 
of the whole number of voting booths provided be allowed at any one time 
in such inclosed space, except by the authori ty of the election officers to 
keep order and enforce the law. [24 G. A., ch. 33, §§ 20-2, 25; C. 73 , § 617; 
R , §492; C ' 5 1 , §257.] 

S E C . 1118. Ass i s tance to vote . Any voter who may declare upon oath 
tha t he cannot read the English language, or that, by reason of any physi
cal disability, he is unable to mark his ballot, shall , upon request, be assisted 
in marking the same by two of the election officers of different political 
part ies, to be selected from the judges and clerks of the precinct in which 
they are to act, to be designated by the judges of election of each precinct 
a t the opening of the polls. Such officers shall mark the ballot as directed 
by the voter, and shall thereafter give no information regarding the same. 
The clerks of election shall enter upon the poll lists, after the name of any 
elector who received such assistance in marking his ballot, a memorandum 
of the fact. Intoxication shall not be regarded as a physical disability, and 
no intoxicated person shall be entitled to assistance in marking his ballot. 
[24 G. A., ch. 33, § 23.] 

S E C . 1119. Marking the ballot. Upon ret i r ing to the voting booth, 
the voter shall prepare his ballot by placing a cross in the square opposite 
the name of each candidate for whom he desires to vote, or, if he desires tc 
vote for all the candidates upon any ticket, he may do so by placing a cross 
in the circle at the head of the ticket. The voter may also insert in writ
ing, in the proper place, the name of any person for whom he desires to vote, 
making a cross opposite thereto. The unnecessary marking of a cross in a 
square below a marked circle shall not affect the validity of his vote. 
[Same, § 22.] 

The ballot is not to be counted in favor of written name is preceded by a cross in the 
?ne whose name is written thereon unless the circle before it. This was a case where nc 

27 
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ticket was designated by a cross in the circle. 
State v. Hagen, 91-510. 

Under prior provisions, held, that where 
a ticket was selected by a cross in the circle 
at the head of it the voter was not author
ized to designate individual candidates on 
that ticket by crosses in the squares where 
two or more candidates were to be elected to 
the same office and that it was not practica
ble in such case to vote for one candidate for 
such office on another ticket, and have the 
vote counted for another candidate for that 
office on the ticket marked with a cross in the 
circle. The difficulty in such case was that it 
was impossible to determine who were the op
posing candidates on the two tickets, and the 
ballot could be counted only in favor of the 

The act of the judges in correcting the 
name of a candidate on the official ballots 

Sroperly furnished to them, held not to ren-
er the ballots void. Cook v. Fisher. 69 N. 

W., 264. 

candidate on the opposing ticket whose name 
was indicated by a cross: Ibid; Whittam v. 
Zahorik, 91-23. [But there is now no provi
sion for voting for a candidate on another 
ticket when one ticket is marked with a cross 
in the circle.] 

It is only by the form of marking desig
nated by the statute that the intention of the 
voter can be ascertained and under these stat
utory provisions the general rule that the 
ballot will be counted in accordance with the 
apparent intention of the voter is not appli
cable: Whittam v. Zahorik, 91-23. 

As to the effect to be given to the discov
erable intention of the voter under prior 
statutes, see Wimmer v. Eaton, 72-374; Brown 
v. McCollum, 76-479. 

The ballot law is mandatory in the sense 
that it requires in the preparation of the of
ficial ballot strict compliance with all its 
provisions, but not in the sense that the 
voter's right to exercise the elective fran-

S E C . 1120. H o w counted. Ballots marked as first provided in the pre
ceding section shall be counted for the candidates designated by the marks 
in the squares. When a circle is marked, the ballot shal l be counted for 
all the names upon the ticket beneath said circle. The making of a cross 
in the square of another t icket than the one marked in the circle shall not 
affect the validity of the ballot, except as to the office for which the person 
opposite whose name such cross was made is a candidate, and as to that 
office the vote shall not be counted. When more than one circle is marked, 
the ballot shall be rejected. When only one candidate for any office is to 
be elected, if the voter marks in squares opposite the names of more than 
one candidate therefor, such vote shal l not be counted for such office, 
whether the circle is marked or not. When two or more officers of the 
same kind are to be elected, if more squares opposite the names of candi
dates for such office are marked than there are officers to be elected to such 
office, the ballot shall not be counted for any such candidates. If for any 
reason it is impossible to determine the voter 's choice for any office to be 
filled, his ballot shall not be counted for such office. Any ballot marked 
by the voter in any other manner than as authorized in this chapter, and so 
that such mark may be used for the purpose of identifying such ballot, 
shall be rejected. [Same, §§ 22, 27.] 

Under provisions not now preserved as to tarn v. Zahorik, 91-23; Cook v. Fisher, 69 N. W., 
the effect of identification marks, see Whit- 264. 

S E C . 1121. V o t i n g mark—spoiled, bal lots . The voting mark shall be 
a cross in the circle or square. Any voter who shall spoil his ballot may, 
on returning the same to the judges, receive another in place thereof, but 
no voter shall receive more than three ballots, including the one first deliv
ered to him. None but ballots provided in accordance with the provisions 
of this chapter shall be counted. [Same, §§ 22, 25.] 

S E C . 1122. Defects in pr inted ballot. No ballot properly marked by 
the voter shall be rejected because of any discrepancy between the printed, 
ballot and the nomination paper or certificate of nomination, and it shall be 
counted for the candidate or candidates for such offices named in the nomi
nation paper or certificate of nomination. No ballot furnished by the proper 
officer shall be rejected for any error in stamping or writ ing the indorse
ments thereon by the officials charged with such duties, nor because of any 
error on the par t of the officer charged with such duty in delivering the 
wrong ballots at any precinct or polling place, but any ballot delivered by 
the proper official to any voter shall, if properly marked by the voter, be 
counted as cast for all candidates for whom the voter had the r ight to vote, 
and for whom he has voted. 
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chise will be lost because of some technical used or counted, there is no affirmative dec-
mistake in printing the names of candidates laration that the correction of official ballots 
upon the ballot: Ibid. will render them void: Ibid. 

While none but official ballots are to be 

S E C . 1123. E m p l o y e s . Any person entitled to vote at a general elec
tion shall, on the day of such election, be entitled to absent himself from 
any services in which he is then employed for a period of two hours, between 
the time of opening and closing the polls, which period may be designated 
by the employer, and such voter shall not be liable to any penalty, nor shall 
any deduction be made from his usual salary or wages, on account of such 
absence, but application for such absence shall be made pr ior to the day of 
election. Any employer who shall refuse to an employe the privilege, con
ferred by this section, or shall subject such employe to a penalty or reduc
tion of wages because of the exercise of such privilege, or shall in any man
ner at tempt to influence or control such employe as to how he shall vote, by 
offering any reward, or threatening discharge from employment, or other
wise intimidating or at tempting to intimidate such employe from exercising 
his r ight to vote, shall be punished by a fine of not less than five nor more 
than one hundred dollars. [24 G. A., ch. 33, § 24.] 

S E C . 1124. Persons at polling: place. No persons shall, during the 
receiving and counting of the ballots at any polling place, loiter, or congre
gate, or do any electioneering or soliciting of votes, within one hundred 
feet of any outside door of any building affording access to any room where 
the polls are held, or of any outside door of any building affording access to 
any hallway, corridor, or stairway, or other means of reaching such room, 
nor shall any person interrupt, hinder or oppose any voter while approach
ing or leaving the polling place for the purpose of voting; but any person 
who is by law authorized to perform or is charged with the performance of 
official duties at the election, and any number of persons, not exceeding 
three from each political par ty having candidates to be voted for at such 
election, to act as challenging committees, who are appointed and accredited 
by the executive or central committee of such political pa r ty or organiza
tion, respectively, or of persons not exceeding three from each of such polit
ical parties, appointed and accredited in the same manner as above pre
scribed for challenging committees, to witness the counting of ballots, may 
be present at the polling place. [Same, § 26; 22 G. A., ch. 48, § 9; 21 G. A., 
ch. 161, § 13.] 

S E C . 1125. Special pol icemen. The city council shall detail and 
employ, on the nomination of the principal political committee of each 
political par ty recognized as the two leading parties, from citizens, or the 
police force of the city, from two to four special policemen for each pre
cinct, and fully empower them for the special occasion of each election, 
who shall be men of good character and reputation, in equal numbers from 
each of the leading political parties, to prevent the violation of any of the 
terms, provisions or requirements of this chapter, or of any other command 
made in pursuance of any provisions hereof, and no other peace officer than 
those above named shall exercise his authority for preserving order at or 
within one hundred feet of such voting places, unless called in by an 
emergency. If no policeman be in attendance, the judges of election may 
appoint one or more specially, by writing, who shall have all the powers of 
such special policeman. [22 G. A., ch. 48, § 9; 21 G. A., ch. 161, § 13.] 

S E C . 1126. Constables. Except in voting precincts within any city, 
any constable of the township, who may be designated by the judges of 
election, shall attend at the place of election; if none attend, the judges of 
the election may, in writing, specially appoint one or more, who shall 
have all the powers of a regular constable. [C. 73, § 612: R., § 487;C. ' 51, § 
252.] 

S E C . 1127. Preserv ing order. All special policemen and constables 
are authorized and required to preserve order and peace at all places of 
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election, and such special policemen, constables, and all other persons are 
authorized and required to obey the lawful orders and commands of said 
judges of election given to prevent violations of this chapter. [22 G. A., 
ch. 48, § 9; 21 G. A., ch. 161, § 13; C. 73, § 612; R., § 487; C. '51, § 252.] 

S E C . 1128. Arres t of d i sorder ly persons . If any person conducts 
himself in a noisy, riotous, tumultuous or disorderly manner at or about the 
polls, so as to disturb the election, or insults or abuses the judges or clerks 
of election, or commits a breach of the peace, or violates any of the pro
visions of this chapter, the judges or clerks of the election, or any of them, 
shal l order the arrest of any such person, and the constable or any special 
policeman may forthwith arrest him and bring him before the judges of 
election, and they, by a warrant under their hands, may commit him to the 
jail of the county for a term not exceeding twenty-four hours, but they 
shall permit him to vote. [22 G. A., ch. 48, § 9; 21 G. A., ch. 161, § 13; 
C. 73, § 613; R., § 488; C. '51, § 253.] 

S E C . 1129. E x p e n s e s . The expense of providing booths, guard rails, 
and other things required in this chapter shall be paid in the same manner 
as other election expenses. The pr int ing and distributing of ballots and 
cards of instruction to the voters,, described in this chapter, for any general 
election, shall be at the expense of the county, and shal l be provided for 
in the same manner as other county election expenses. The print ing and 
distribution of ballots for use in city elections shall be at the expense of 
the city or town in which the election shall be held. [24 G. A., ch. 33, §§ 
2, 20.] 

S E C . 1130. Bal lot boxes . The board of supervisors shall provide for 
each precinct in the county, for the purpose of elections, one box, with 
lock and key. The township trustees of each township shall cause to be 
prepared, for each election precinct in such township, a separate ballot box 
to receive the votes for supervisors of roads, with as many different com
par tments as there are road districts in the township or election precinct, 
and numbered accordingly. The vote for supervisor of roads shal l be on a 
separate ballot, and the judges of election shall place such ballot in the 
compartment of such ballot box numbered to correspond with the number 
of the road district in which such voter resides. When any township pre
cinct includes a town or par t thereof, together with terri tory outside the 
limits of such town, the township trustees shall prepare a separate bal lot 
box to receive the votes for township assessor, which shall be on separate 
ballots, and only the ballots of persons living outside of the limits of such 
town shall be placed in said ballot box. The judges of election shall place 
each ballot in its proper ballot box. The judges of election shall have the 
r ight to administer an oath to any voter, and to examine him under oath as 
to the road supervisor and assessor for whom such elector is entitled to 
vote. [17 G. A., ch. 71, §§ 2, 3; C. 73 , § 614; R., § 489; C. '51, § 254.] 

S E C . 1131. V o t i n g b y w o m e n . At all elections where women may 
vote, no registration of women shall be required; separate ballots shall be 
furnished for the question on which they are entitled to vote; a separate 
ballot box shall be provided in which all ballots cast by them shall be 
deposited, and a separate canvass thereof made by the judges of the election, 
and the returns thereof shall show such vote. The r ight of any citizen to 
vote at any city, town or school election, on the question of issuing any 
bonds for municipal or school purposes, and for the purpose of borrowing 
money, or on the question of increasing the tax levy, shall not be denied 
or abridged on account of sex. [25 G. A., ch. 39.] 

S E C . 1132. B e g i s t r y and pol l -books. The county auditor shall pre
pare and furnish to each precinct two poll-books, having each of them z. 
sufficient column for the names of the voters, a column for the number, and 
sufficient printed blank leaves to contain the entries of t h e oaths, certifi
cates and re turns; and also all books, blanks and materials necessary to 
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carry out the provisions of the chapter on registrat ion of voters. [C '73, § 
615; R., § 490; C '51 , § 255.] 

S E C . 1133. Pena l ty . Any person violating or a t tempting to violate 
any provisions or requirements of this chapter, or failing or refusing to 
comply with any order or command of an election officer, made in pursu
ance of the provisions of this chapter, shall be punished by a fine of not 
less than fifty, nor more than two hundred dollars, or by imprisonment of 
not less than twenty days, nor more than six months, in the county jail . 
[22 G. A., ch. 48, § 9; 21 G. A., ch. 161, § 13.] 

S E C . 1134. Interference w i t h voters . No person shal l on election 
day do any electioneering or solicit votes within any polling place, or 
within one hundred feet therefrom, as defined in this chapter, or interrupt, 
hinder or oppose any voter while approaching the poll ing place for the 
purpose of voting; nor shall any voter, except as provided by law, allow 
his ballot to be seen by any person, or make a false s tatement as to his ina
bility to mark his ballot; nor shall any person interfere or a t tempt to inter
fere with any voter when inside the inclosed space, or when marking his 
ballot, or endeavor to induce any voter, beiore voting, to show how he 
marks or has marked his ballot; nor shall any person mark, or cause in 
any manner to be marked, on any ballot any character for the purpose of 
identifying such ballot. Any violation of the provisions of this section 
shall be punished by a fine of not less than five nor more than one hundred 
dollars, or by imprisonment for not less than ten days nor more than th i r ty 
days in the county jail, or by both fine and imprisonment. [24 G. A., ch. 
33, §§ 26, 27.] 

S E C . 1135. Defac ing posted l i s t s or cards. Any person who shal l , 
prior to any election, wilfully destroy or deface any list of candidates 
posted in accordance with the provisions of this chapter, or who, during 
an election, shall wilfully deface, tear down, remove or destroy any card 
of instruction or specimen ballot printed and posted for the instruction of 
voters, or who shall, during an election, wilfully remove or destroy any of 
the supplies or conveniences furnished to enable voters to prepare their ba l 
lots, or shall wilfully hinder the voting of others, shal l be punished by a, 
fine of not less than ten nor more than one hundred dollars, or imprison
ment for not less than ten nor more than thir ty days, or by both fine and 
imprisonment. [Same, § 28.] 

S E C . 1136. F o r g e r y of papers or bal lots . Any person who sha l l 
falsely make, or wilfully destroy, any certificate of nomination or nomina
tion papers, or any par t thereof, or any letter of withdrawal, or file any 
certificate of nomination, or nomination papers, knowing the same or a n y 
par t thereof to be falsely made, or suppress any certificate of nomination, 
or nomination papers, or any par t thereof, which have been duly filed, o r 
forge or falsely make the official indorsement on any ballot, or substi tute 
therefor any spurious or counterfeit ballot, or make, use, circulate, or cause 
to be made or circulated as an official ballot, any paper pr inted in imitation 
or resemblance thereof, or wilfully destroy or deface any ballot, or wilfully 
delay the delivery of any ballots, shall be punished by a fine of not less than 
one hundred nor more than one thousand dollars, or by imprisonment in t he 
uenitentiary not less than one nor more than five years, or by both fine and 
imprisonment. [Same, § 29.] 

S E C . 1137. Official neg lec t or misconduct . Any public officer upon 
whom a duty is imposed by this chapter, who shall wilfully neglect to per
form such duty, or who shall wilfully perform it in such a way as to hinder 
the object thereof, or shall disclose to any one, except as may be ordered by 
any oourt of justice, the contents of any ballot, as to the manner in which 
the same may have been voted, shall be punished by a fine of not less than 
five nor more than one thousand dollars, or by imprisonment in the peni
tentiary for not less than one nor more than five years, or by both fine and 
imprisonment. [Same, § 30.] 
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CHAPTER 4. 

OF THE CANVASS OF VOTES. 

S E C T I O N 1138. B y judges . When the poll is closed, the judges of elec
tion shall forthwith, and without adjournment, canvass the vote and ascer
tain the result of it, comparing the poll l ists and correcting errors therein. 
Each clerk shall keep a tally list of the count. The canvass shall be public, 
and each candidate shall receive credit for the number of votes counted for 
him. The candidate receiving the highest number of votes, if for an office 
in that precinct alone, shall be declared elected, and judges shall issue 
certificates accordingly. [C.73, §§ 622-3, 626; R., §§ 496-7, 501; C '51, §§ 
261-2, 266.] 

S E C . 1139. Defect ive ballots. If two or more marked ballots are so 
folded together as to appear to be cast as one, the judges shall indorse 
thereon "rejected as double." Such ballots shall not be counted, but shall 
be folded together and kept as hereinafter directed. Every ballot not 
counted shall be indorsed " defective " on the back thereof. Every ballot 
objected to by a judge or challenger, but counted, shall be indorsed on the 
back thereof "objected to," and there shall also be indorsed thereon, and 
signed by the judges, a statement as to how it was counted. All ballots 
indorsed as required by this section shall be inclosed and securely sealed 
in an envelope, on which the judges shall indorse "disputed ballots," with 
a statement of the precinct in which, and date of the election at which, they 
were cast, signed by the judges. [24 G-. A., ch. 33, § 25; C.73, § 623; R., 
§ 4 9 7 ; C 5 1 , §262.] 

S E C . 1140. E x c e s s of ballots. If the ballots for any officer exceed the 
number of the voters in the poll lists, such fact shall be certified, with the 
number of the excess, in the return, and if the vote of the precinct where 
the error occurred would change the result as to a county officer, if the per
son appearing to be elected were deprived of so many votes, then the elec
tion shall be set aside as to him in that precinct, and a new election ordered 
therein; but no person residing in another precinct at the time of the gen
eral election shall be allowed to vote at such special election. If the error 
^°curs in relation to a township officer, the trustees may order a new elec
tion or not, in their discretion. If the error be in relation to a district or 
state officer, it, with the number of the excess, shall be certified to the state 
canvassers, and if the error would affect the result, a new vote shall be 
ordered in the precinct where the error happened, and the canvass be sus
pended until such new vote is taken and returned. When there is a tie vote 
and such an excess, there shall be a new election. [C.73, § 627; R., § 498; 
C '51 , § 263.] 

The meaning of the word "error" as here 
used would be more accurately expressed by 
the use of the word "excess." The super
visors should not order a new election for a 
county officer unless it appears that there is 
an excess of ballots as to that office: Rankin 
». Pitkin, 50-313. 

S E C . 1141. Re turn of bal lots not voted. Ballots not voted, or spoiled 
by voters while attempting to vote, shall be returned by the judges of elec
tion to the officer or authorities charged with their print ing and distribu
tion, and a receipt taken therefor, and they shall be preserved for six 
months. Such officer shall keep a record of the number of ballots delivered 
from each polling place, the name of the person to whom, and the time 
when, delivered, and enter upon such record the number and character of 
the ballots returned, with the time when and the person by whom they arf> 
returned. [24 G. A., ch. 33, § 25.] 

Evidence as to a mistake m a count of the 
ballots as to one candidate is immaterial upon 
the question as to whether there was a mis
take in the count as to another candidate: 
Mcintosh v. Livingston, 41-219. 
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S E C . 1142. Proc lamat ion of resul t—preservat ion of bal lots . When 
the canvass is completed, the clerks shall announce to the judges the total 
number of votes received by each candidate. One or more of their number 
shall then proclaim in a loud voice the total number of votes received by 
each of the persons voted for, and the office for which he is designated, as 
announced by said clerks, and the number of votes for, and the number of 
votes against, any proposition which shall have been submitted to a vote of 
the people. Immediately after making such proclamation, and before sepa
rating, the judges shall fold in two folds, and s t r ing closely upon a single 
piece of flexible wire, all ballots which have been counted by them, except 
those indorsed "rejected as double," "defective," or "objected to ," unite 
the ends of such wire in a firm knot, seal the knot in such a manner t ha t it 
cannot be untied without breaking the seal, inclose the ballots so s t rung 
in an envelope, and securely seal such envelope. The judges shall at once 
re turn all the ballots to the officer from whom they were received, who 
shall carefully preserve them for six months. [Same; C.73, § 630.] 

Where the ballots are preserved as here teration of the ballots after they were 
required they are prima facie admissible in counted and it is not necessary that such al-
evidence in a contest as to the result of the teration be pleaded in the proceedings under 
election, but the opposite party may overcome the contest: Ferguson v. Henry, 64 N. W., 292. 
this prima facie showing by proof of the al-

S E C . 1143. Destruct ion of ballots . The part ies to any contested elec
tion shall have the right, in open session of the court or tribunal t ry ing the 
contest, and in the presence of the officer having them in custody, to have 
the ballots opened, and all errors of the judges in counting or refusing to 
count ballots corrected by such court or tribunal. If at the expiration of 
six months no contest is pending, the officer having the ballots in custody, 
without opening the package in which they have been inclosed, shall, in 
the presence of two electors to be designated by the chairman of the board 
of supervisors, one each from the two leading political parties, or, in 
municipal elections, by the mayor of the city or town in which they are 
kept, destroy the same by burning. If a contest is pending, the ballots 
shall be kept until the same is finally determined, and then so destroyed. 
[24 G. A., ch. 33, § 25.] 

S E C . 1144. Return of board. A re turn shall be made in each poll-
book, giving, in words writ ten at length, the whole number of ballots cast 
for each officer, except those rejected, the name of each person voted for, 
and the number of votes given to each person for each different office; 
which re turn shall be signed by the judges, and be substantially as follows: 

At an election at the house of in township, or in 
precinct of township, in county, state of Iowa, on the 
day of A. D , there were ballots cast for the office of 
(governor), of which 

A B had votes. 
C D had votes. 

{and in the same manner for any other officer. ) 
A true return. L M ) 

N O > Judges of Election. 
P Q ) 

rp -g j- Clerks of Election. 

[19G. A. ,ch. 163, § 14; C.73, §§628, 661; R., §§502, 537; C.'51, §§261,303.] 
It is not fatal to the certificate that it does upon the sufficiency of returns, where the 

not contain full particulars of time and place, case comes into a court of justice the court 
The caption and the certificate may be taken or jury trying it may go behind the returns 
together: Dishon v. Smith, 10-212. and even behind the ballot-box in some cases: 

While the canvassers cannot adjudicate Hid. 

S E C . 1145. Pol l -books returned and preserved . One of the poll-books 
containing such return, with the register of election attached thereto, shall 
be delivered by one of the judges of election, within two days, to the county 
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auditor. In township precincts, the other of said poll-books, with the 
register of election attached, shall be delivered by one of the judges of elec
tion to the township clerk. In city precincts, the other of said poll-books, 
with register of election attached, shall be delivered by one of the judges 
of election to the city clerk. In town elections, the other of said poll-books, 
with register of election attached, shall be delivered by one of the judges 
of election to the town clerk. In each case, the receiving officer shall file 
said books, and the registry books and lists and other papers pertaining to 
registration, in his office, and preserve the same for eighteen months, or 
until the determination of any contest then pending, after which they shall 
be destroyed. [22 G. A., ch. 48, § 6; C. 73, §§ 503, 629; R., §§ 333, 503,1181; 
C. '51, § 268.] 

SEC. 1146. Canvass of returns from precincts. If there are two or 
more precincts in any township, city or ward, the trustees and clerk, or the 
mayor and clerk, as the case may be, shall, on the day after the election, 
meet and canvass the returns from all precincts for votes cast for officers to 
be elected by such township, city or ward. The returns shall be opened in 
the presence of all the canvassers, and an abstract of votes made and signed 
by them, and the result declared, and a certificate of election signed by them 
given the candidates elected. If the mayor shall have been a candidate at 
such election, a justice of the peace of the county, selected by the clerk, 
shall act with him in making the canvass. [C. 73, §§ 502-3, 631; R., § 1131.] 

The board of supervisors and not the the ballots for justice of the peace (see ? 
township trustees have authority to canvass 1150): Lynch v. Vermazen, 61-76. 

SEC. 1147. Township, city and town officers notified. Notice of the 
result of the election of the township, city and town officers shall be given by 
the township, city or town clerk, as the case may be, within five days there
after, by posting, in three public places in the township, town or city, 
notices containing the names of persons declared elected, and requiring 
each of them to appear before the proper officer and qualify according to 
law. [C. 73, § 633; R., § 548; C. '51, § 317.] 

SEC. 1148. Returns from precincts secured. If the returns from all the 
precincts are not made to the county auditor by the third day after the elec
tion, on the fourth he shall send messengers to obtain such of them as are 
wanting, the expense of which shall be paid by the county. [C. 73, § 634; 
R., §505 ;C51 , §270.] 

SEC. 1149. Canvass by board of supervisors. At their meeting on 
the Monday after the general election, at twelve o'clock, noon, the board 
of supervisors shall open and canvass the returns, and make abstracts, 
stating, in words written at length, the number of ballots cast in the county 
for each office, the name of each person voted for, and the number of votes 

f iven to each person for each different office. [19 G. A., ch. 163, § 14; C. 73, 
§ 632, 662; R., §§ 335, 506, 538-9; C.'51, §§ 271, 304-5.] 

Returns: The action of the board in can- canvass the vote to correct a mistake in im-
vassing returns is ministerial rather than properly rejecting returns: Price v. Harried, 
judicial. Nor is there any discretion to be 1-̂ 473; or in counting improper returns: State 
exercised. The board has no authority to ex rel. v. County Judge, 13-139. 
judge of the validity of returns or of votes. Where an officer was authorized to ex-
Its duty is to receive the returns and count amine the returns of an election for a county 
them, provided they are sufficiently proved seat, and, on being satisfied that either place 
to be such, although irregular. (So held in voted for had a greater number of votes than 
regard to the canvass of votes at special the other, the record of such result was to 
election as to the relocation of a county seat be made, held, that he had no authority to 
under 5 G. A., ch. 46): State exrel. v. County inquire into the legality of the votes cast, 
Judge, 7-186; State v. Bailey, 7-390. but was bound by the returns as made to 

The canvassers may reject improper re- him: United States ex rel. t. Commissioners, 
turns, such as are not properly signed, or Mor., 31. 
have not been in the proper custody, or have In a case involving the validity of votes 
been mutilated or changed; and after they cast at an election the court is not precluded 
have declared the result they may, by man- by the return, but may receive evidence 
damns, be compelled to re-assemble and re- as to the compliance with the law on the 
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part of the officers of election, and may 
therefore receive evidence that the officers 
were duly sworn, although such fact does 
not appear on the face of the return: Dishon 
v. Smith, 10-212. 

Where two corresponding returns were 
made out by the judges of election, one of 
which was on its face informal and unauthen-
ticated, and the other was formal and on its 
face duly authenticated, held, that the county 
board of canvassers could not refuse to re
ceive evidence aliunde to establish the for
mer, and yet receive such evidence to defeat 
the latter, but must count the votes as re
turned: State v. Cavers, 22-343. 

Mandamus is the proper remedy to com
pel the canvassers to declare elected and 
certify to the election of the party receiving 
the highest number of votes: Éradfield v. 
Wart, 36-291. 

A writ of mandamus will not issue to com
pel a canvassing board to re-assemble and 
canvass the return of the votes for an office 
una declare the candidate receiving a ma
jority of the votes cast therefor to be elected, 
after the expiration of the term for which 
he was elected: Potts v. Tuttle, 79-253. 

"Where the canvass of votes at an election 
was to be made by the county judge calling 
to his assistance two justices of the peace, 
and an action by mandamus was instituted to 
compel a recanvass, held, that such man
damus properly issued to the judge alone 
and not to the board as originally consti
tuted: State ex rel. v. County Judge, 7-186; 
Bice v. Smith, 9-570. 

Where a writ of mandamus was granted to 
compel a re-assembling of the canvassing 
board of the county by the county judge for 
the purpose of recanvassing the returns, held, 
that the primary writ should issue to such 
county judge in his individual name, and 
that upon failure of the other members of 

SEC. 1150. Abstracts. The abstract of the votes for each of the fol
lowing classes shall be made on a different sheet: 

1. Presidential electors; 
2. Governor and lieutenant-governor; 
3. All state officers not otherwise provided for; 
4. Representatives in congress; 
5. Senators and representatives in the general assembly for the county 

alone; 
6. Senators and representatives in the general assembly by districts 

comprising more than one county; 
7. Judges of the district court; 
8. County officers. [C.73, §§ 636, 662; R., §§ 507, 538-9; C'51, §§ 272,304-5.] 
SEC. 1151. For congressmen, electors and state and district officers. 

Abstracts of all the votes cast for congressmen, presidential electors, state or 
judicial district officers, shall be made in duplicate, and signed by the board of 
county canvassers, one of which shall be forwarded to the secretary of state, 
and the other filed by the county auditor. [C.73, §§ 637, 662; R., §§ 507, 
538-9; C'51, §§ 272, 304-5.] 

SEC. 1152. Declaration of election. Each abstract of the votes for 
such officers as the county alone elects shall contain a declaration of whom 
the canvassers determine to be elected, except when two or more persons 
receive an equal and the greatest number of votes. [C'73, § 639; R., § 509; 
C'51, § 275.] 

the board summoned by him, in pursuance of 
law, to constitute such board and canvas» 
such returns to comply with the writ, an 
alias writ might be directed to such other 
members and a proper canvass compelled: 
State ex rel. v. Smith, 9-334. 

The duties imposed upon the members of 
the board of supervisors in relation to can
vassing votes cast at elections may be en
forced by mandamus, but an action of dam
ages for their non-performance will not lie: 
Jayne v. Drorbaugh, 63-711. 

Injunction: Although mandamus may 
have issued to compel a board of canvassers 
to count and record the votes contained in 
certain returns, yet an injunction restrain
ing any action under the count as thus re
corded will not be improper or inconsistent 
with the mandamus if it appears that the 
votes which the board is directed to canvass 
should not be counted owing to matters ex
isting outside of the returns: Dishon v. 
Smith, 10-212. 

Certificate: It is not fatal to the certifi
case that it does not contain full particulars 
as to the time and place of the election. The 
caption and the certificate may be taken to
gether: Ibid. 

Where it is required that a certificate of 
the election, at which a railroad aid tax was 
voted, should be certified by the clerks of 
the election, held, that a certificate signed 
by the judges and attested by the clerks was 
sufficient: Casady v. Lowry, 49-523. 

The twenty days for filing statement of 
contest as to the election of a county officer 
commences to run from the date when the 
board of supervisors determined the result 
as here provided and not from the date of 
the counting of the ballots by the judges of 
election: Clark v. Tracy, 64 N. W., 290; Fer
guson v. Henry, 64 N. W., 292. 



4 2 6 
§ 1153-1160 CANVASS OF ..VOTES. Tit. VI, Ch. 4. 

S E C . 1153. F o r senator or representat ive for district . When a sen
ator or representative in the general assembly is elected by a district com
posed of two or more counties, the several boards of canvassers therein 
shall, after the canvass of the vote, make and certify as many copies of the 
abstract of the votes for such office as there are counties in such senatorial 
or representative district, and one additional, and the auditor in each county 
shall seal up, direct and transmit one copy to the secretary of state, and one 
to the auditor of each other county in the district, who shall file the same 
in their respective offices, and he shall preserve one in his office. [C'73, § 
646.] 

S E C . 1154. Returns filed. "When the canvass is concluded, the board 
shall deliver the original re turns to the auditor, who shall file the same, 
and record each of the abstracts above mentioned in the election book. 
[C'73, § 640; R., §§ 335, 510; C '51 , § 276.] 

S E C . 1155. Certificate of e lect ion. When any person is thus declared 
elected, there shall be delivered him a certificate of election, under the offi
cial seal of the county, in substance as follows: 

S T A T E O F IOWA, ) 
County. ) 

At an election holden in said county on the day of , 
A. D , A . . . . B . . . . was elected to the office of of the said 
county for the term of years from the day of , 
A. D (or if he was elected to fill a vacancy, say for the residue of 
the term ending on the day of , A. D ), and until 
his successor is elected and qualified. 

C D , 
President of Board of Canvassers. 

Witness, E F , County Auditor (clerk). 
which certificate shall be presumptive evidence of his election and qualifi
cation. [C'73, § 641; R., §§ 511, 514; C '51 , § 277.] 

S E C . 1156. Of senators and representat ives . The certificate of elec
tion of senators and representatives shall be in duplicate, and substantially 
in the form given, with such changes only as are necessary, one of which 
shall be delivered to the person entitled thereto, and the other forwarded 
to the secretary of state. [C'73, § 642; R., § 512; C '51 , § 278.] 

S E C . 1157. Abstracts forwarded to secre tary of state. Within ten 
days after the election, one of the abstracts of votes for governor and lieu
tenant-governor shall be sealed up by the auditor, indorsed ' ' Abstract of votes 
for governor and lieutenant-governor from county (naming the 
county), ' ' and be by him forwarded to the speaker of the house of repre
sentatives; those for presidential electors, representat ives in congress, and 
all other state and district officers, shall be separately sealed up, indorsed 
in like manner, with necessary changes, and then all placed in one package 
and forwarded to the secretary of state. Abstracts of votes cast at special 
elections to fill vacancies in office shall be forwarded as soon as canvassed. 
[C 73, §§ 645, 662; R., §§ 517, 518, 538-9; C '51, §§ 283-4, 304-5.] 

S E C . 1158. Returns procured from counties . If the abstracts from 
any county are not received at the office of the secretary of state within 
fifteen days after the day of election, he shall send a messenger to the 
auditor of such county, who shall furnish him with them, or, if they have 
been sent, with a copy thereof, and he shall re turn them to the secretary 
without delay. [C. 73, §§ 649, 662; R., §§ 519, 538-9; C. '51, §§ 285, 304-5.] 

S E C . 1159. Abstracts opened. The abstracts received by the secre
tary of state shall be kep t by him until the day fixed for their opening-, 
and shal l then be opened only in the presence of the state board of can
vassers. [C 73, § 650; R., § 520; C '51, § 286.] 

S E C . 1160. State board of canvassers . The executive council con
stitutes a board of canvassers for the state, but no member thereof shall 
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t ake par t in canvassing the votes for any office for which he himself is a 
candidate. [C. 73, § 651; R., § 521; C. '51, § 287.] 

S E C . 1161. T i m e of s t a t e c a n v a s s . On the twentieth day after the 
day of election, the board of s tate canvassers shal l open and examine all 
of the returns. If they are not received from all the counties, it may 
adjourn, not exceeding twenty days, for the purpose of obtaining them, and, 
when received, shall proceed with the canvass. Returns of elections to fill 
vacancies in office shall be canvassed as soon as received. [C. 73 , §§ 652, 
«63; R., §§ 522, 540; C. '51, §§ 288, 306.] 

S E C . 1162. C a n v a s s b y s t a t e b o a r d . The board of state canvassers 
shall open the abstracts for state senators and representat ives transmitted 
to the secretary of state, and canvass the votes therein returned, at the 
time and in the manner of canvassing the s ta te vote, or at such other time 
as they may fix, at least twenty days prior to the time fixed by law for the 
meeting of the next general assembly, and in case of a special election, 
within five days after the receipt of such abstracts, and shall immediately 
make out, certify, and transmit by mail to the county auditor of each 
county in the district, to be by him filed in his office, a copy of the abstract 
•of such canvass required in the next section, which shal l be recorded by 
him in the election book. [C. 73, § 647.] 

S E C . 1163. Abstract of r e s u l t . I t shall make an abstract stating, in 
words writ ten at length, the number of ballots cast for each office, the 
names of all the persons voted for, for what office, the number of votes 
each received, and whom they declare to be elected; which abstract shal l 
be signed by the canvassers in their official capacity and as state canvassers, 
and have the seal of the state affixed. [19 G. A., ch. 163, § 14; C. 73, §§ 653, 
•663; R., §§ 523, 540; C. '51, §§ 289, 306.] 

S E C . 1164. R e c o r d of c a n v a s s . The secretary of state shall file the 
abstracts when received, and record the same in a book to be kep t by him 
for recording the result of state elections, to be known as the state election 
book. [C. 73, § 654; R., § 524; C. '51, § 290.] 

S E C . 1165. Cert i f icate of e lec t ion . Each person declared elected by 
the state board of canvassers shall receive a certificate thereof, signed by 
the governor, or, in his absence, by the secretary of state, with the seal of 
s tate affixed, attested by the other canvassers, to be in substance as fol
lows: 
S T A T E O F IOWA: 

To A B , Greeting: It is hereby certified that, at an 
election holden on the day of , you were elected to the 
office of of said state, for the term of years, from and 
after the day of (or if to fill a vacancy, for the residue 
of the term, ending on the day of ). Given at the sea t 
of government this day of 

If the governor be absent, the certificate of the election of the secretary 
of s tate shal l be signed by the auditor. The certificate to members of the 
legislature shall describe, by the number, the district from which the 
member is elected. [C. 73, §§ 655, 657; R., §§ 524, 527; C '51 , §§ 290, 293.] 

S E C . 1166. R e p r e s e n t a t i v e i n c o n g r e s s . The certificate of the election 
of a representat ive in congress shall be signed by the governor, with the 
seal of the state affixed, and be countersigned by the secretary of state. 
{C. 73 , § 658; R., § 528; C. '51, § 291.] 

S E C . 1167. Cer t i f icates m a i l e d . The secretary of state shal l deliver or 
mail certificates of election to the persons declared elected. [C. 73, §§ 648, 
€56, 658; R., §§ 526, 528; C. '51, §§ 291-2.] 

S E C . 1168. Cert i f icate to e l ec to r s . The governor, at the expiration 
of ten days from the completed canvass, shal l issue to each presidential 
elector declared elected a certificate of his election, under his hand and the 
seal of state, the same, in substance, as required in other cases, and shal l 
notify him to attend at the seat of government at noon on the second 
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Monday in January following his election, report ing his attendance to him. 
If there be a contest of the election, no certificate shall issue until it is. 
determined. [22 G. A., ch. 50; C. 73, § 665; R., § 542; C.'51, § 308.] 

S E C . 1189. Tie vo te . If more than the requisite number of persons, 
including presidential electors, are found to have an equal and the highest 
number of votes, the election of one of them shall be determined by lot. 
The name of each of such candidates shall be written on separate pieces of 
paper, as nearly uniform in size and material as possible, and placed in a 
receptacle so that the names cannot be seen. In the presence of the board 
of canvassers, one of them shall publicly draw one of such names, and such 
person shall be declared elected. The resul t of such drawing shall be 
entered upon the abstract of votes and duly recorded, and a certificate of 
election issued to such person, as provided in this chapter. [C. 73, §§ 632, 
643-4, 664; R., §§ 515, 516, 541, 547; C 5 1 , §§ 281-2, 307,316.] 

S E C . 1170. Canvass publ ic—result determined. All canvasses of 
re turns shall be public, and the persons having the greates t number of votes 
shall be declared elected. [C. 73, §§ 623, 638, 664; R., §§ 497, 508, 541; 
C. '51, §§ 262, 273, 307.] 

S E C . 1171. Special e lect ions—canvass and certificate. In case a. 
special election has been held, the board of county canvassers shall meet at 
one o 'clock in the afternoon of the second day thereafter, and canvass the 
votes cast thereat. The county auditor, as soon as the canvass is completed, 
shall t ransmit to the secretary of state an abstract of the votes so canvassed, 
and the state board, within five days after receiving such abstracts, shall 
canvass the returns. A certificate of election shall be issued by the county 
or state board of canvassers, as in other cases. All the provisions regulating 
elections, obtaining returns, and canvass of votes at general elections, except 
as to time, shall apply to special elections. [C. 73 , §§ 791-3; R., § 673.] 

S E C . 1172. Messengers for e lect ion returns . Messengers sent for 
the re turns of elections shall be paid from the state or county treasury, as 
the case may be, ten cents a mile going and returning. [C. 73, § 3827; R., 
§529; C ' 5 1 , §296.] 

C H A P T E R 5. 

OF PRESIDENTIAL ELECTORS. 

S E C T I O N 1173. E lec t ion of. At the general election in the years of 
the presidential election, or at such other times as the congress of the 
United States may direct, there shall be elected one person from each con
gressional district into which the state is divided, as elector of president 
and vice-president, and two from the state at large, no one of whom shall 
be a person holding the office of senator or representat ive in congress, or 
any office of trust or profit under the United States. Such election shall 
be conducted, and the canvass of the votes and the re turns thereof made, in 
the same manner as for state officers and representatives in congress. [16 
G. A., ch. 23; C. 73 , §§ 659, 660; R., §§ 535-6; C.'51, §§ 301-2.] 

See U. S. Const., art . II, \ 1. 

S E C . 1174. Meeting—certificate. The presidential electors shall meet 
in the capitol, at the seat of government, at noon of the second Monday in 
January after their election, or so soon thereafter as practicable. If, at the 
time of such meeting, any elector for any cause is absent, those present 
shall at once proceed to elect, from the citizens of the state, a substitute 
elector or electors, and certify the choice so made to the governor, and he 
shall immediately cause the person or persons so selected to be notified 
thereof. [22 G. A., ch. 50; C. 73 , §§ 665-7; R., §§ 542-4; C. '51, §§ 308-10.] 
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S E C . 1176. Certificate of governor . When so met, the said electors 
shall proceed, in the manner pointed out by law, with the election and the 
governor shall duly certify the resul t thereof, under the seal of the state, 
to the United States secretary of state, and as required by act of congress 
re la t ing to such elections. [22 G. A., ch. 50; C. 73 , § 668; R., § 545; C. '51, 
§ 311.] 

S E C . 1176. Compensation. The electors shal l each receive a com
pensation of five dollars for every day 's attendance, and the same mileage 
as members of the general assembly. [C. 73 , § 669; R., 546; C.'51, § 312.] 

C H A P T E R 6. 

OF QUALIFICATION FOR OFFICE. 

S E C T I O N 1177. Oath and. bond. The several officers, before enter ing 
upon their duties as such, shall qualify by taking the prescribed oath and by 
giving, when required, a bond, which qualification shall be perfected, unless 
otherwise specified, before noon of the first Monday in January following 
their election, but city and town officers shal l so qualify within ten days 
after their election has been declared by the board of canvassers. When, on 
account of sickness or the inclement state of the weather or other unavoid
able casualty, an officer has been prevented from qualifying within the pre
scribed time, he may do so within ten days after the time herein fixed, and 
in case of a contest, within ten days after the decision. [21 G. A., ch. 54, 
§ 1; C.73, §§ 670, 685-6; R., §§ 549, 564; C.'51, §§ 319, 334] 

Where an officer elected is prevented although he may have been subject to a dis-
from qualifying by an injunction and is com- qualification at the time of his election and 
petent to qualify within the time when he at the time when but for such injunction, he 
may be reasonably required to do so in view would have been required to qualify: State 
of such injunction, he is entitled to the office ex rel. v. Van Beek, 87-569. 

S E C . 1178. Governor and l i eutenant -governor . The governor and 
lieutenant-governor shall each qualify within ten days after the resu l t of 
the election shall be declared by the general assembly, by taking an oath 
in i ts presence, in joint convention assembled, administered by a judge of 
the supreme court, to the effect that he will support the constitution of the 
United States and the constitution of the s ta te of Iowa, and will faithfully 
and impartially, and to the best of his knowledge and ability, discharge the 
duties incumbent upon him as governor, or l ieutenant-governor of this state. 
[C.73, §§ 671, 685; R., §§ 550, 564; C.'51, §§ 320, 334.] 

S E C . 1179. Judges . All judges of courts of record shal l qualify by the 
first day of January following the election, by taking and subscribing an 
oath to the effect that they will support ,the constitution of the United 
States and that of the state of Iowa, and that, without fear, favor, affection, 
or hope of reward, they will, to the best of their knowledge and ability, 
administer justice according to the law, equally to the rich and the poor. 
[C.73, §§ 673, 685; R., §§ 552, 564; C.'51, §§ 322, 334.] 

S E C . 1180. Other officers. All other civil officers, elected by the peo
ple or appointed to any civil office, unless otherwise provided, shall take and 
subscribe an oath substantially as follows: 

I, , do solemnly swear tha t I will support the constitution of 
the United States and the constitution of the state of Iowa, and tha t I will 
faithfully and impartially, to the best of my ability, discharge all the duties 
of the office of (naming it) in (naming the township, town, city, 
county, district or state, as the case may be), as now or hereafter required, 
by law. [C.73, §§ 504, 514, 675-6; R., §§ 561-2, 1084, 1132; C. '51, §§ 331-2.] 

S E C . 1181. Oath on bond. Every civil officer who is required to give 
bond shall take and subscribe the oath provided for in the preceding sec-
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tion, on the back of his bond, or on a paper attached thereto, to be certified 
by the officer administering it. [C. 73 , § 675; R., § 561; C. '51, § 331.] 

S E C . 1182. Bond not required. The governor, lieutenant-governor, 
members of the general assembly, judges of courts, county supervisors, 
township trustees, aldermen, and councilmen of cities and towns, are not 
required to give bond. [C. 73 , § 674; R., § 550, 4; C. '51, §§ 323^ . ] 

S E C . 1183. Bond required. Al l other civil officers, except as espe
cially otherwise provided, shall give bond with the conditions, in substance, 
as follows: 

Tha t as (naming the office), in (city, town, 
township, county or state of Iowa), he will render a t rue account of his office 
and of his doings therein to the proper authority, when required thereby or 
by law; that he will promptly pay over to the officer or person entit led 
thereto all moneys which may come into his hands by virtue of his office; 
tha t he will promptly account for all balances of money remaining in his 
hands at the termination of his office; tha t he will exercise all reasonable 
diligence and care in the preservation and lawful disposal of all money, 
books, papers, securities, or other proper ty appertaining to his said office, 
and deliver them to his successor, or to any other person authorized to 
receive the same; and that he will faithfully and impartially, without fear, 
favor, fraud or oppression, discharge all duties now or hereafter required 
of his office by law; and the sureties on such bond shall be liable for all 
money or public proper ty that may come into the hands of such officer at 
any time during his possession of such office. [17 G. A., ch. 20, § 2; 16 G. 
A., ch. 33, § 2; C. 73 , §§ 504, 514, 674; R., §§ 554, 1084, 1132; C. '51, §§ 323-4.] 

Liability on bond: A bond given by an 
officer when not required by statute, where 
no benefit or advantage accrues to him by 
reason of its execution, cannot be enforced: 
Stale v. Heisey, 56-404. 

The county treasurer is only held to a 
reasonable degree of care and diligence, and 
if, notwithstanding such care, moneys of the 
county are stolen from him, he is not liable: 
Boss v. Hatch, 5-149. 

But where a county treasurer deposited 
the county funds in a bank, by the failure of 
which they were lost, held, that he was lia
ble therefor, although no suitable place was 
in fact provided by the county for keeping 
the funds: Lowry v, Polk County, 51-50. 

Where, subsequently to the giving of a 
treasurer's bond, he was by law made cus
todian of the school fund, held, that his sure
ties were liable for his default in the man
agement of that fund: Mahaska County v. In-
galls, 14-170. 

The remedy upon the bond of a default
ing officer is not exclusive, but the county 
may pursue its property in the hands of one 
who has it wrongfully, or recover its value 
from any one who has converted it to his 
own use: Taylor County v. Standley, 79-666. 

As to liability of treasurers of school dis
tricts, see notes to \ 2760. 

Sureties: The sureties of a sheriff are li
able for trespass committed by him in at
tempting to discharge the duties of his 
office: Charles v. Haskins, 11-329. 

The sureties on the official bond of a con
stable are liable for damages resulting from 
an unauthorized sale by him of property ex
empt from execution: Strunk v. Ocheltree, 11-
158; also, for unlawful acts in making an ar
rest in excess of his duty: Clancy v. Ken-
worthy, 74-740. 

Where an officer assumes to act under a 
warrant or order which is unauthorized, and 
his acts under which are illegal, his sureties 
will be liable for damages sustained: Tieman 
v. Haw, 49-312. 

Sureties on the coroner's bond are liable 
for his acts while serving as ex officio sheriff: 
Ibid. 

A justice of the peace and his sureties 
are liable on his bond for his failure to de
liver to his successor or to the owner notes 
placed in his hands as justice for collection: 
Latham v. Brown, 16-118; Bessinger v. Dicker-
son, 20-260. 

Sureties upon a new bond are not liable 
for moneys coming into the principal's hands 
before the execution of such bond: Ibid. 

As between sureties on different bonds, 
the liability for money coming into the 
hands of the officer is not dependent upon 
the time of making demand upon him there
for by the person entitled thereto, and his 
refusal to pay; but the proper inquiry is, 
when was the money received: Thompson v. 
Bickerson, 22-360. 

Sureties are holden only for the term for 
which their bond was given, even though 
the bond does not express the limit of such 
term. The fact that the officer holds over 
beyond his term on account of failure to fill 
his office will not extend the liability of the 
sureties beyond the original term of office: 
Wapello County v. Bigham, 10-39. 

Sureties on a treasurer's bond are not li
able for money received prior to its execu
tion, unless the defalcation took place after 
that time: Warren County v. Ward, 21-84. 

The sureties for each term are liable for 
the deficit of that term, and the officer can
not during one term pay off deficiencies of a 
preceding term so as to throw the entire de-
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fioiency on the sureties on his bond for the 
second term: Myers v. Farmer, 52-20. 

Sureties on an additional bond are not li
able for any default occurring before they 
became sureties, unless the bond is so spe
cially drawn as to cover past as well pros
pective delinquencies: Bessingerv. Dicker son, 
20-260. 

The sureties in a new or additional bond 
of a county treasurer, which is not retro
spective in its terms, will be bound for pub
lic moneys in the hands of their principal at 
the time of its execution, although a previ
ous bond then existed with different sure
ties; but not for past derelictions of duty or 
misconduct: Mahaska County v. Ingalls, 16-81. 

Sureties are not liable for money received 
by the officer and appropriated to his own 
use or otherwise disposed of prior to the ex
ecution of the bond on which they are sure
ties, so that at the time such bond is exe
cuted the money is not in the hands of the 
officer: Independent School Dist. v. McDonald, 
39-564. 

In an action on the official bond of a 
county treasurer, held, that it sufficiently 
appeared that the defalcation for which re
covery was sought occurred subsequently to 
the giving of the bond sued on: Carroll 
County v. Buggies, 69-269. 

Where it appeared that at the semi
annual settlement preceding the giving of 
the bond there was no deficiency in the 
treasurer's account, held, that the sureties 
of the treasurer, insisting that a defalcation 
existed at the time of the giving of the sec
ond bond, had the burden of proving such 
fact: Ibid. 

Where a holding-over officer executed a 
bond with sureties for the entire term under 
the mistaken belief that he was entitled to 
hold for the entire term, but at the next 
election he was duly elected to fill the va
cancy, held, that the sureties on the first 
bond were not co-sureties with those on the 
bond given in pursuance of the last election 
for the period subsequent to such elec
tion, and could not be compelled to con
tribute for a defalcation occurring during 
that time: Boone County v. Jones, 58-373. 

Sureties on the bond of a public officer 
are not liable for defalcations occurring 
prior to the execution of the bond upon 
which they become sureties: Held v. Bag
well, 58-139. 

The sureties on an official bond will not 
be relieved of liability on the ground that 
blanks, existing in the bond at the time of 
its signature by them, were subsequently 
filled, if it appeatrs that such bond was exe
cuted by them in the expectation that such 
blanks would be properly filled, which was 
afterwards done: Wright v. Harris, 31-272. 

Where an official bond to which the 
names of several sureties are procured is 
signed by them, while the blank in which 
the names of the sureties are to be entered 
remains unfilled, and such blank is after
wards filled with the names of those who 
actually sign the bond, and it is delivered in 
this form, the sureties cannot avoid it by 
proof that they signed it upon condition that 
before delivery other names were to be pro

cured as sureties which were not in fact 
procured: Carroll County v. Buggies, 69-269. 

The fact that the name of one of the per
sons signing as surety is not filled into the 
blank left for that purpose will not charge 
the officer accepting the bond with notice of 
any condition affecting the liability of other 
sureties: Ibid. 

A bond signed by a surety will be bind
ing upon him although his name is not filled 
into the blank left for that purpose in the 
body of the bond: Moore v. McKinley, 60-367. 

Where persons, intending to become 
sureties for an officer upon his bond, signed 
different blank bonds, and afterward upon 
the amount of the bond which was required 
of him being determined he filled up one of 
such blanks with the proper amount, held, 
that the sureties thereby became bound, 
they having constituted him their agent and 
vested him with absolute power to do all 
that was necessary to make and deliver a 
binding official bond: Lee County v. Welsinq, 
70-198. 

Where the sureties on the bond leave it 
with a third person with the direction that 
it shall be delivered only on certain condi
tions, such as securing additional sureties, 
etc., but such third person delivers the bond 
to the principal without the performance of 
such condition, and the principal delivers it 
to the board who approve it without knowl
edge of the conditions, the sureties are 
bound: Taylor County v. King, 73-153. 

Where an officer being elected and fail
ing to qualify was afterwards appointed to the 
same position, and filed a bond which had 
been previously prepared and signed to en
able him to qualify under his election, held, 
that the sureties on such bond were not lia
ble thereunder: Winneshiek County v. May-
nard, 44-15. 

In an action against the sureties it is not 
necessary to aver and prove in the first in
stance that they have been approved as re
quired by law: State v. Fredericks, 8-553. 

The fact that judgment is recovered 
against the officer on his bond will not bar 
the right to sue the sureties thereon. The 
action against principal and sureties may be 
joint, but need not necessarily be so: Charles 
v. Huskins, 11-329. 

Where the estate of the principal obligor 
is insolvent there is no obligation upon the 
county for whose benefit the bond is given 
to file a claim for the amount due on the 
bond against the estate of the deceased 
obligor, but action may be brought at once 
against the sureties: Pottawattamie County v. 
Taylor, 47-520. 

Where an officer is authorized to receive 
money in his official capacity he will be lia
ble on his bond for failure to pay the same 
over to the parties entitled thereto: Wright 
v. Harris, 31-272. 

Money received by the clerk of a court 
upon a judgment rendered thereunder comes 
into his hands by virtue of his office and his 
sureties are liable on his bond for failure to 
pay such money over to the proper parties: 
Morgan v. Long, 29-434. 

The clerk of a court is liable upon his 
official bonds for money paid into court as a 
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tender and transferred to him by his prede- Judgment and satisfaction thereof for 
cessor, and the question whether the money official delinquencies prior to the execution, 
so paid was legally tendered or not is imma- during the same term of office, of a second 
terial: Billings v. Teeling, 40-607. bond, will not bar recovery upon such second 

The sureties of a clerk are liable under bond for delinquencies occurring after its 
"his bond for the proceeds of a sale of prop- execution, and the satisfaction will not bar 
erty in partition proceedings which are by contribution by sureties on the second bond 
order of court deposited with the clerk to against sureties on the first: Warren County 
await proof of ownership: Walters-Gates v. v. Ward, 21-84. 
Wilkinson, 92-129. The sureties on the bond of an officer 

Under a statute directing redemption who is re-elected and serves a second term 
from execution sale to be made by payment of are liable for balance of funds on hand at 
money to the clerk, held, that the sureties the beginning of such second term, but they 
on the bond of the sheriff were not liable are not precluded by a settlement as to the 
for money paid to him for the purpose of amount on hand when such settlement is 
effecting redemption: Sample v. Davis, 4 G. made without the actual production of the 
Gr., 117. money and where the settlement was made 

The county treasurer and his sureties are on the basis of a draft representing funds on 
liable on his bond for money received by hand which was false, being simply issued 
him from taxpayers as part payment for for the occasion and the officer having the 
taxes: Warren County v. Ward, 21-84. authority to make the settlement had reason 

Where an officer executed a bond for the to suspect that the officer did not have the 
disposition of certain public money for a necessary funds, held, that such settlement 
specified purpose, held, that the sureties were would not preclude the sureties on the bond 
liable on such bond, although the money had for the second term from showing that the 
been paid over to him for that purpose in defalcation had occurred during the prior 
violation of law, that is, contrary to the re- term: District Township v. Morris, 91-198. 
quirements of law, the purpose for which it As to the effect of a settlement in case of 
was to be used being lawful: Muscatine County an officer holding over, see notes to ü1193. 
v. Carpenter, 33-4Í. 

S E C . 1184. P e n a l t y of bond. The bond of the secretary of state shall 
be in the penal sum of not less than ten thousand dollars; the auditor of 
state in the sum of not less than ten thousand dollars; the t reasurer of state 
in the sum of not less than three hundred thousand dollars; the state printer 
in the sum of not less than five thousand dollars; the state binder in the sum 
of not less than two thousand dollars; the attorney-general in the sum of not 
less than ten thousand dollars; each railroad commissioner in the sum of not 
less than five thousand dollars; the reporter of the supreme court in the sum 
of not less than ten thousand dollars; the clerk of the supreme court in the 
sum of not less than ten thousand dollars; and the superintendent of public 
instruction in the sum of not less than two thousand dollars. [22 G. A., ch. 
29, § 2; 17 G. A., ch. 77, § 2; C. 73, § 678; R., §§ 128, 135, 165, 377, 556, 557; 
C. '51, §§ 326-7.] 

S E C . 1185. County and munic ipal officers. The bonds of the follow
ing county officers, viz., t reasurers, clerks of the district courts, county 
attorneys, recorders, coroners, surveyors, auditors, superintendents of 
schools, sheriffs, justices of the peace and constables, and city, town and 
township assessors, shal l each be in a penal sum to be fixed by the board of 
supervisors; but those of treasurers, clerks of the district courts, county 
auditors, sheriffs and county attorneys shall not be in a less sum than five 
thousand dollars each, and those of justices and constables, not less than 
five hundred dollars each. The bonds of all municipal officers who are 
required to give bonds shall each be in such penal sum as may be provided 
by law, or as the council shall from time to time prescribe* by ordinance. 
[18 G. A., ch. 201, § 1; 17 G. A., ch. 20, § 2; 16 G. A., ch. 33, § 2; C. '73, §§ 
390, 504, 514, 678; R., §§ 128, 135, 165, 377, 556-7, 1084, 1132; C. '51, §§ 326-7.] 

S E C . 1186. Deput ies . Deputies of state, county, city and town officers, 
who are required to give bond, shall give bond in such amounts as may be 
fixed by the governor, board of supervisors, or the council, as the case may 
be, with sureties as required for the bonds of their principals, which shall 
be approved as the principal s bond, and filed with the same officer. But 
the giving of such bond shall not relieve the principal from liability for 
the official acts of the deputy. [22 G. A., ch. 36, § 1; 19 G. A., ch. 117; C. 
73, § 766; R., §§ 421, 643, 645; C.'51, §§ 411, 414.] 
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S E C . 1187. Suret ies . No bond in this chapter required, except as 
hereinafter specified, shal l be executed with less than two sureties, each of 
whom shal l be a freeholder of the state; and the bond of the s ta te printer 
with not less than three, and that of the state or county t reasurer with not 
less than four, possessed of l ike qualifications. Any association or incor
poration which does the business of insuring the fidelity of others, and 
which has authori ty by law to do business in this state, shal l be accepted as 
sure ty upon bonds required by law, with the same force and effect as sure
ties above qualified. [C. 73, § 679; E., §§ 135, 165, 558, 559; C. '51, §§ 328- 9.] 

As to fidelity company being accepted as surety, see \\ 359, 360. As to liability of 
sureties, see notes to \ 1183. 

S E C . 1188. Form—approval . All official bonds shal l run to the 
state, and be for the use and benefit of any corporation, public or private, 
or person injured or sustaining loss, with a r ight of action in the name of 
the state for its or his use. Those given by state and district officers shall 
be approved by the governor; those of county officers, township clerk and 
assessor, by the board of supervisors; those of other township officers by 
the township clerk; and those of city officers by the mayor, or as may be 
provided by ordinance. All bonds shall be approved or disapproved within 
five days after their presentat ion for tha t purpose, and indorsed, in case 
of approval, to that effect and filed, and, unless otherwise provided by law, 
kep t in the office of the approving officer. [C.'73, §§ 677, 680; R., §§ 367, 
555, 560; C. '51, §§ 325, 330.] 

Whether the state can maintain an action 
on the county treasurer's bond, quaere: State 
v. Henderson, 40-242. 

The members of the board of supervisors 
are not liable for damages resulting from the 
approval of insufficient bond, when their ac
tion results from an honest mistake or error 
of judgment, whether of law or fact, but 
they are personally liable for neglect, care
lessness and official misconduct in such mat
ters: Wasson v. Mitchell, 18-153. 

The provisions of I 1193 that the bond of 
an officer who is re-elected shall not be ap
proved until such officer qualifies and has ac
counted for public funds and property which 
have been under his control imposes upon 
the officer authorized to approve the bond a 
duty to the public only, and neglect thereof 
will not render him liable to sureties on the 
new bond: Held v. Bagwell, 58-139; District 
T'p v. McCord, 54-346. 

It is not necessary in an action on the 
"bond to aver and prove in the first instance 
that the sureties have been approved as re
quired by law: State v. Fredericks, 8-553. 

S E C . 1189. Approva l b y county auditor. When any official bond 
sha l l be presented after the final adjournment of the January session of the 
board of supervisors, except those of the county auditor and treasurer, the 
auditor may approve the same, report ing his actions in the premises to the 
board at its next session, and, unless disapproved by it, such bond shall 
continue in force as though approved by the board in the first instance; if 
disapproved, the new bond must be given within five days from the date of 
such decision, but this old bond shall stand good for all acts done up to the 
time of the approval of the new bond. [C. '73, § 680; R., §§ 367, 560; C. '51, 
§ 330.] 

S E C . 1190. Fa i lure of board to approve—appl icat ion to judge . If 
the board of supervisors refuse or neglect to approve the bond of any 
county officer, he may within five days thereafter, or the expiration of the 

28 

The fact that approval of an official bond 
by the proper officer does not appear of rec
ord, or that it does not appear that the proper 
certificate was made as required by law that 
the officer had properly accounted for funds 
in his hands during a preceding term, can
not be urged as a defense to the bond: Boone 
County v. Jones, 54-699. 

The board of supervisors being vested 
with the power to require an officer to give 
a bond or additional bond when deemed re
quisite, a bond required of an officer hold
ing over, there being a doubt as to whether 
he was holding over by virtue of his former 
election and was still liable on his old bond, 
or was holding by virtue of a new election in 
pursuance of which the bond was required, 
held valid, irrespective of whether the new 
election was valid qr not: Ibid. 

Want of approval of a bond of a county 
officer by the board of supervisors does not 
render the bond invalid: Moore v. McKinley, 
60-367. 
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time allowed for such approval, present the same for approval to a judge 
of the district court of the proper district, who shall fix a day for the hear
ing. Notice of such hear ing shall be given the board of supervisors, and 
re turn made in the same manner as in a civil action, and the court or judge 
at the time fixed shall, unless good cause for postponement be shown, pro
ceed to hear the matter and approve the bond, if found sufficient, and such 
approval shall have the same force and effect as an approval by the board 
of supervisors. [C. 73 , § 681.] 

S E C . 1191. W h e r e filed. The bonds and oaths of state officers shall 
be filed in the office of the secretary of state, except those of the secretary, 
which shall be filed and recorded in the office of the auditor; those of the 
county and township officers in the county auditor 's office, except those of 
the county auditor, which shal l be kep t in the county t reasurer ' s office, and 
those of justices of the peace, which shall be filed by the auditor in t h e 
office of the clerk of the district court, after the same have been approved 
and recorded. [C. 73 , § 682; R , § 553; C. '51, § 333.] 

S E C 1192. W a n t of compliance. No official bond shall be void for 
want of compliance with the statute, but it shall be valid in law for t h e 
matters contained therein. [C.73, § 689; R., § 567; C 5 1 , § 337.] 

Where a bond was given by a county 
treasurer "unto the county of Warren and 
state of Iowa, " held, that it was for the secur
ity of the county and not the state: State v. 
Henderson, 40-242. 

Irregularity in the election in pursuance 
of which the officer claims the office and exe
cutes the bond cannot be urged as a defense 
to the bond, either on behalf of princi
pal or surety: Boone County v. Jones, 54— 
699. 

A bond which is not good as a statutory 
obligation may be good as a bond at common 
law: State v. Fredericks, 8-553. 

The fact that the bond of a public officer 
was acknowledged and sworn to before a per
son not qualified to administer oaths, held a 
mere irregularity which was waived by the 
acceptance and approval of the bond: State v. 
Minton, 49-591. 

The giving of a bond to the " people of 
Woodbury county," instead of to the county, 
held not such a mistake as to vitiate the se
curity: Charles v. Haskins, 11-329. 

S E C . 1193. Account ing before approval . When the incumbent of an 
office is re-elected, he shall qualify as above directed; but when the 
re-elected officer has had public funds or proper ty in his control, under 
color of his office, his bond shall not be approved until he has produced 
and fully accounted for such funds and proper ty to the proper person to 
whom he should account therefor; and the officer or board approving the 
bond shall indorse upon the bond, before i ts approval, the fact tha t the 
said officer has fully accounted for and produced all funds and proper ty 
before tha t time under his control as such officer. [C.73, § 690; R., § 568; 
C ' 5 1 , § 338.] 

An officer when he enters upon a subse
quent term must be presumed, in the absence 
of evidence to the contrary, to have on hand 
all the funds with which he is chargeable, 
and proof of the amount which should have 
been on hand at that time will be prima facie 
proof that it was on hand. The fact that his 
bond is approved without his having pro
duced and accounted for all funds and prop
erty, as here required, will not exempt his 
sureties from liability: District Tp v. Mc-
Cord, 54-346. 

While it is the duty of the board of super
visors to require an officer to account for all 
public funds which have come into his hands 
under color of his office, before approving his 
bond for the second term, neither the failure 
to perform that duty, nor a false representa
tion that it has been performed, will release 
the sureties on the bond from liability for a 
defalcation occurring subsequently to the ap

proval of the board: Palmer v. Wood, 75-402. 
The settlement with the county provided 

for by § 1458, in case of an officer holding over, 
is conclusive against him and the sureties on 
his new bond that he has the amount of 
money on hand which is shown by such set
tlement: Boone County v. Jones, 54-699. 

But if such settlement is procured upon 
the production of checks, certificates of de
posit, etc., without any effort to ascertain 
whether they really represent money, it is 
not binding upon the sureties, and they may 
show that the defalcation had taken place 
prior to the giving of their bond. But the 
treasurer himself is estopped from showing 
that he did not have the money on hand as 
he represented he had, even though the board 
knew of his fraud and participated therein: 
Webster County v. Hutchinson, 60-721. This 
estoppel, however, does not apply in a crim
inal prosecution for embezzlement, and the 
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treasurer may, notwithstanding his state
ments to the board, show that the embezzle
ment occurred during a previous term, and 
at such time as that the prosecution therefor 
is barred by the statute of limitations: State 
v. Hutchison, 69-478. 

The provision of \ 1458, for indorsement 
upon the bond of an officer, that he has ac
counted for public funds previously coming 
into his hands, is directory; and where it 
appeared that there was no defalcation at the 
previous semi-annual settlement, held, that 
the sureties insisting that such defalcation 
had taken place before the acceptance of 
the bond signed by them, had the burden 
of proving that fact: Can-oil County v. Bug
gies, 69-269. 

The term for which an incumbent hold
ing over is to occupy the office and qualify 
is not a full term, but only until the vacancy 
can be legally filled by election: Dyer v. Bag
well, 54-487; Boone County v. Jones, 58-373. 

When an officer was elected at a regular 
meeting of the directors of a school district, 
and the meeting adjourned to a certain day 
for the purpose of learning whether he 
would accept or not, and at the adjourned 
meeting he refused to accept, held, that his 
refusal was the same as if made at the regu
lar meeting, and the board had the same 
power to elect another person as if no ballot 
had been cast; and the fact that such elec
tion was at an adjourned meeting would not 
give the incumbent a right to qualify and 
retain the office for another term: Carter v. 
McFarland, 75-196. 

Where a holding-over officer executed a 
bond with sureties for the entire period of 
the term of the person in whose place he 
held over, under a mistaken belief that he 
was entitled .to hold for the entire term 
of such officer, and at the next election was 

duly elected to fill the vacancy in such office, 
and executed a new bond, held, that the 
sureties on the first-named bond were not 
co-sureties with those on the second bond 
for the period subsequent to the last elec
tion, and could not be compelled to contrib
ute for a defalcation occurring during that 
time: Boone County v. Jones, 58-373. 

The duty of an officer not to approve the 
bond until the person qualifying has ac-. 
counted as required in this section is a duty 
to the public only, and neglect thereof will 
not render such officer liable to the sureties 
on the new bond: Held v. Bagioell, 58-139. 

A surety is not liable for defalcation prior 
to the giving of the bond on which he be
comes surety: 1 bid. 

An officer holding over after re-election 
and failing to file a new bond is still an offi
cer de facto, and not a person falsely assum
ing to be an officer under I 4901, at least 
until his office is declared vacant: State v. 
Bates, 23-96. 

In an action to recover money belonging 
to the county, alleged to have been obtained 
by defendant by fraudulent collusion with 
the county treasurer, statements made by 
the treasurer at the time of his semi-annual 
settlements with the board of supervisors, 
though some of such statements were made 
prior to the last satisfactory settlement, held 
properly admitted in evidence as tending to 
show the amount of money for which the 
treasurer was liable at different times, and 
as tending to show, in connection with other 
facts, the dealings between the treasurer 
and defendant: Taylor County v. Slandley, 
79-666. 

As to liability of sureties upon the origi
nal bond of an officer holding over after the 
expiration of his term, see note to ? 1183. 

S E C . 1194. Temporary officer. Any person temporari ly appointed to 
fill an office, during the incapacity or suspension of the regular incumbent, 
shal l qualify, in the manner required by this chapter, for the office so to be 
filled. [C.73, § 691.] 

S E C . 1195. Officer ho ld ing over. When it is ascertained tha t t he 
incumbent is entitled to hold over by reason of the non-election of a suc
cessor, or for the neglect or refusal of the successor to qualify, he shal l 
qualify anew, within the time to be fixed by the board or officer who 
approves the bond of such officer. After the adjournment of the board of 
supervisors, such time shall be fixed by the county auditor in all cases 
where such board, if in session, would have fixed such time. [C'73, § 690; 
R., § 568; C '51 , § 338.] 

S E C . 1196. Recording. The auditor of each county shal l keep in his 
office a book, to be known as the record book of officers' bonds, and record 
in said book the official bonds of all county officers, including justices of 
the peace, constables and assessors, filed in his county; and also keep an 
index to said book, in which, under the t i t le of each office, shall be entered 
the names of each principal and his sureties, and the date of the filing of 
the bond. [0 .73, § 683.] 

S E C . 1197. Pena l ty for not g i v i n g bond. I t shall be a misdemeanor 
for any officer who is required to give bond to act in such official capaci ty 
without giving such bond as is provided by law, and he shall be liable to 
a fine for an amount not exceeding the amount of the bond required of him. 
[C.73, § 684.] 



4 3 6 
^§ 1198-1199 CONTESTING ELECTIONS. Tit. VI, Ch. 7. 

C H A P T E R 7. 

OF CONTESTING ELECTIONS. 

S E C T I O N 1198. Grounds of contest . The election of any person to 
any county office, or to a seat in either branch of the general assembly, 
may be contested by any person eligible to such office; and the election of 
any person to a state office, or to the office of presidential elector, by any 
eligible person who received votes for the same office; and the grounds 
therefor shall be as follows : 

1. Misconduct, fraud or corruption on the par t of judges of election in 
any precinct, or of any board of canvassers, or any member of either board, 
sufficient to change the result ; 

2. That the incumbent was not eligible to the office at the time of 
election; 

3. Tha t the incumbent has been duly convicted of an infamous crime 
before the election, and the judgment has not been reversed, annulled or 
set aside, nor the incumbent pardoned, at the time of election; 

4. Tha t the incumbent has given or offered to any elector, or any judge, 
clerk or canvasser of the election, any bribe or reward in money, proper ty 
or thing of value, for the purpose of procuring his election; 

5. Tha t illegal votes have been received or legal votes rejected at the 
polls, sufficient to change the result ; 

6. Any error in any board of canvassers in counting the votes, or in 
declaring the resul t of the election, if the error would affect the result; 

7. Any other cause which shows that another person was the person 
duly elected. [22 G. A., ch. 49, § 1; C'73, §§ 692, 718, 730, 737; R., §§ 569, 
571, 598, 610, 617; C '51 , §§ 339, 341, 368, 380, 387.] 

Since the enactment of the statute which buildings, money for the erection of a bridge 
authorizes women to hold school offices, a and high school building, etc.: Dishon v. 
woman claiming to have been elected to such Smith, 10-212; Hawes v. Miller, 56-395. 
office may contest the election of another, Where an agent authorized to represent 
although she is not an elector, within the a railway company in securing the adoption 
terms of this and other sections relating to of a proposition to levy a tax in behalf of 
such contests. The statute making women such railway held out as an inducement to 
eligible to such offices must be regarded as voters to vote the tax that the company 
as having amended these sections in that re- would pay them fifty per cent, on the dollar 
spect: Brown v. McCollum, 76-479. for their certificates when issued, and 

Where the disqualification for holding thereby influenced the action of some of the 
office is removed subsequently to the election voters at such election, held, that the tax 
to that office and prior to the entering upon was thereby rendered illegal: Chicago, M. & 
the discharge of its duties, the person may St. P. B. Co. v. Shea, 67-728. 
properly hold the office: State ex rel. v. Van Where, at an election to pass upon a con-
Jieek, 87-569. tract for the sale of swamp land, improper 

Where before election a candidate for a inducements by way of personal advantage 
county office offered and held out as an in- were held out to the electors of the county, 
ducement to obtain votes that he would per- held, that the contract thus ratified by them 
form the duties of the office for a less amount could not be enforced: Palo Alto County v. 
than the fees provided by law, and turn the Harrison, 68-81. 
balance of the fees into the county treasury, To constitute a fraud in the submission 
held, that this was the offer of a bribe by the of a proposition at a special election there 
officer to the electors, and his election might must be some showing of artifice to conceal 
be contested under this section: Carrothers material facts within the knowledge of the 
v. Mitssell, 53-346. persons submitting the proposition to vote, 

It does jiot constitute bribery at an elec- and which are not open and obtainable by 
tion to relocate a county seat for persons in- others. There cannot be deemed to be a 
terested in the location at a particular place fraudulent concealment of matters which are 
to agree to give or furnish facilities for the public, and can be as well known to the peo-
convenience of the whole county, such as to pie and voters as to the officers submitting 
agree to give property or money which will the question to vote: Starr v. Board of Su
be for the advantage of the whole county, pervisors, 22-491. 
as, for instance, land on which to erect 

S E C . 1199. Incumbent . The term " incumbent" in this chapter means 
the person whom the canvassers declare elected. [C'73, § 693; R., § 570; 
C 51, § 340.] 
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SEC. 1200. Change the result. When the misconduct, fraud or cor
ruption complained of is on the part of the judges of election in a pre
cinct, it shall not be held sufficient to set aside the election, unless the 
rejection of the vote of that precinct would change the result as to that office. 
[C. 73, § 694; R , § 572; C'51, § 342. J 

SEC. 1201. Court—how constituted. The court for the trial of con
tested county elections shall be thus constituted: The chairman of the board 
of supervisors shall be the presiding officer, and the contestant and incum
bent may each name a person who shall be associated with him. [C'73, § 
095; R., 573; C'51, § 343.] 

SEC. 1202. Clerk. The county auditor shall be clerk of this court, and 
keep all papers, and record the proceedings in the election book, in manner 
similar to the record of the proceedings of the district court, but when the 
county auditor is a party, the court shall appoint a suitable person as clerk, 
whose appointment shall be recorded. [C'73, § 696; R., § 571; C'51, § 344.] 

SEC. 1203. Statement of contest. The contestant shall file in the 
office of the county auditor, within twenty days after the day when the 
incumbent was declared elected, a written statement of his intention to con
test the election, setting forth the name of the contestant, and that he or 
she is qualified to hold such office, the name of the incumbent, the office 
contested, the time of the election, and the particular causes of contest, 
which statement shall be verified by the affidavit of the contestant, or some 
elector of the county, that the causes set forth are true as he verily believes. 
The contestant must also file with the county auditor a bond, with security 
to be approved by said auditor, conditioned to pay all costs in case the elec
tion be confirmed, or the statement be dismissed, or the prosecution fail. 
When the auditor is a party, the clerk of the district court shall receive 
such statement and approve such bond. [C'73, § 697; R., § 575; C'51, §345.] 

It is the intention that the statement of days commenced to run from the canvass of 
contest must be filed within twenty days after the returns by the board of supervisors and 
the day when the canvass of the votes was not from the canvass of the ballots by the 
made that determined the result as to the par- judges of election: I bid. 
ticular office in question: Clark v. Tracy, 64 The contestant may, after the expiration 
N. W., 290; Ferguson v. Henry, 64 N. W., 292. of the twenty days allowed for filing written 

Therefore, held in a contest as to the statement of contest, amend the grounds of 
office of county attorney that the twenty contest stated: Brown v. McCollum, 76-479. 

SEC. 1204. Names of voters. When the reception of illegal or the 
rejection of legal votes is alleged as a cause of contest, the names of the 
persons who so voted, or whose votes were rejected, with the precinct where 
they voted or offered to vote, shall be set forth in the statement. [C'73, § 
698; R., § 576; C'51, § 346.] 

SEC. 1205. Trial—notice. The chairman of the board of supervisors 
shall thereupon fix a day for the trial, not more than thirty nor less than 
twenty days thereafter, and shall cause a notice of such trial to be served 
on the incumbent, with a copy of the contestant's statement, at least ten 
days before the day set for trial. [C'73, § 699; R., §§ 577, 579, 580; C'51, §§ 
347, 349, 350.] 

SEC. 1206. Judges. The contestant and incumbent shall each file in 
the auditor's office, on or before the day of trial, a written nomination of 
one associate judge of the contested election, who shall be sworn in manner 
and form as trial jurors are in trials of civil actions; if either the contestant 
or the incumbent fails to nominate, the presiding judge shall appoint for 
him. When either of the nominated judges fails to appear on the day of 
trial, his place may be filled by another appointment under the same rule. 
[C'73, § 700; R., §§ 577-8; C'51, §§ 347-8.] 

SEC. 1207. Postponement. The trial shall proceed at the time 
appointed, unless postponed for good cause shown by affidavit, the terms of 
which postponement shall be in the discretion of the court. [C '73, § 701; 
R., § 583; C'51, § 353.] 
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SEC. 1208. Procedure—powers of court. The proceedings shall 
be assimilated to those in an action, so far as practicable, but shall be under 
the control and direction of the court, which shall have all the powers of 
the district court necessary to the right hearing and determination of the 
matter, to compel the attendance of witnesses, swear them and direct their 
examination, to punish for contempt in its presence or by disobedience to 
its lawful mandate, to adjourn from day to day, to make any order concern
ing intermediate costs, and to enforce its orders by attachment. It shall 
be governed by the rules of law and evidence applicable to the case. 
[C.73, §702; R., §§ 584, 588, 591; C'51, §§ 354, 358, 361.] 

The provisions of this and other sections filing statement of grounds of contest, 
plainly imply that contestant may, after the amend such statement by setting out addi-
expiration of the twenty days allowed for tional grounds: Brown v. McCollum, 76^479. 

SEC. 1209. Testimony. The testimony may be oral or by deposition, 
taken as in an action at law in the district court. [C.'73, § 703; R., § 581; 
C'51, § 351.] 

SEC. 1210. Subpoenas. Subpoenas for witnesses may be issued at any 
time after the notice of trial is served, either by the clerk of the district 
court or by the county auditor, and shall command the witnesses to appear 
at , on , to testify in relation to a contested elec
tion, wherein A B is contestant and C D is incum
bent. [C.73, § 704; R., §§ 582, 586; C'51, §§ 352, 356.] 

SEC. 1211. Sufficiency of statement—amendment. The statement 
shall not be dismissed for want of form, if the particular causes of contest 
are alleged with such certainty as will sufficiently advise the incumbent of 
the real grounds of contest. If any part of the causes are held insufficient, 
they may be amended, but the incumbent will be entitled to an adjournment, 
if he states on oath that he has matter of answer to the amended causes, 
for the preparation of which he needs further time. Such adjournment 
shall be upon such terms as the court thinks reasonable; but if all the 
causes are held insufficient and an amendment is asked, the adjournment 
shall be at the cost of contestant. If no amendment is asked for or made, 
or in case of entire failure to prosecute, the proceedings may be dismissed. 
[C.73, § 705; R., §§ 585, 591; C.'51, §§ 355, 361.] 

SEC. 1212. Process—fees. The style, form and manner of service of 
process and papers, and the fees of officers and witnesses, shall be the same 
as in the district court, so far as the nature of the case admits. [C.73, §§ 
706, 724; R., §§ 586, 604; C'51, §§ 356, 374.] 

SEC. 1213. Place of trial. The trial of contested county elections 
shall take place at the county seat, unless some other place within the 
county is substituted by the consent of the court and parties. [C.73, § 703; 
R., §587; C'51, § 357.] 

SEC. 1214. Sheriff to attend. The court or presiding judge may direct 
the attendance of the sheriff or a constable when necessary. [C.73, § 708; 
R., § 589; C'51, § 359.] 

SEC. 1215. Voters testify. The court may require any person called 
as a witness, who voted at such election, to answer touching his qualifica
tions as a voter, and, if he was not a qualified voter in the county where he 
voted, then to answer for whom he voted; and if the witness answer such 
questions, no part of his testimony on that trial shall be used against him 
in any criminal action. [C.73, § 709; R., § 590; C'51, § 360.] 

SEC. 1216. Compensation of judges. The judges shall be entitled to 
receive four dollars a day for the time occupied by the trial. [C. 73, § 710; 
R., §593 ;C51 , §363.] 

SEC. 1217. Costs. The contestant and the incumbent are liable to the 
officers and witnesses for the costs made by them, respectively; but if the 
election be confirmed, or the statement be dismissed or the prosecution fail, 
judgment shall be rendered against the contestant for costs; and if the 
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judgment be against the incumbent, or the election be set aside, it shall be 
against him for costs. [C. 73, §. 711; R., § 594; C. '51, § 364.] 

S E C . 1218. H o w col lected. A t ranscr ipt of the judgment, filed and 
recorded in the office of the clerk of the district court as provided in 
relation to t ranscripts from justices ' courts, shall have the same effect as 
there provided, and execution may issue thereon. [C. 73 , § 712; R., § 595; 
C ' 5 1 , §365.] 

S E C . 1219. Certificate -withheld. If notice of contesting the election 
of an officer is filed before the certificate of election is delivered to him, it 
sha l l be withheld until the determination of the contest. [C. 73 , § 713; R., § 
597; C ' 5 1 , § 367.] 

S E C . 1220. Judgment . The court shal l pronounce judgment whether 
the incumbent or any other person was duly elected, and adjudge tha t the 
person so declared elected will be entitled to his certificate. If the judg
ment be against the incumbent, and he has already received the certificate, 
the judgment shal l annul it. If the court find tha t no person was elected, 
the judgment shall be tha t the election be set aside. [C. 73 , § 714; R., § 
592; C.'51, §362.] 

Ineligibility at the time of election which. If such disqualification might be removed 
may be and is removed before the person and is not, the effect will be the same as 
elected is required to enter upon the dis- though the officer elected should fail to 
charge of the office will not be a ground for qualify in any other respect: Ibid. 
contest: State ex rel. v. Van Beek, 87-569. 

S E C . 1221. H o w enforced. When either the contestant or incumbent 
shall be in possession of the office, by holding over or otherwise, the presid
ing judge shall, if the judgment be against the par ty so in possession of the 
office and in favor of his antagonist, issue an order to carry into effect the 
judgment of the court, which order shal l be under the seal of the county, 
and shall command the sheriff of the county to put the successful pa r ty into 
possession of the office without delay, and to deliver to him al l books and 
papers belonging to the same; and the sheriff shal l execute such order as 
other writs. [C. 73 , § 715.] 

S E C . 1222. Appeal . The par ty against whom judgment is rendered 
may appeal within twenty days to the district court, but, if he be in posses
sion of the office, such appeal will not supersede the execution of the judg
ment of the court as provided in the preceding section, unless he gives a 
bond, with security to be approved by the district judge, in a sum to be 
fixed by him, and which shall be at least double the probable compensation 
of such officer for six months, which bond shal l be conditioned tha t he will 
prosecute his appeal without delay, and that, if the judgment appealed from 
be affirmed, he will pay over to the successful par ty all compensation 
received by him while in possession of said office after the judgment appealed 
from was rendered. [C. 73 , § 716.] 

Whether notice of appeal in such case 
iihould be in writing, quaere; but where ver
bal notice was given at the time the judg
ment of the court of contest was rendered, 
and the parties then agreed as to disposition 
to be made of the ballot-box, held, that the 
notice was sufficient under the circumstances: 
Mcintosh v. Livingston, 41-219. 

The fact of good faith and claim of right 
on the part of the officer de facto will not af
fect the right of the officer de jure to the 
emoluments of the office: McCue v. Wapello 
County, 56-698. 

The contestant having assumed the bur
den of showing that he had received a great
er number of votes than the incumbent and 
having put in evidence certain ballots re
lied upon by him as having with other bal
lots given him a majority of the votes, the 

proof that such ballots have been preserved 
as required by law makes out for him a 
prima facie case that they were the ballots 
cast for him at the election, but it is open to 
the opposite party to discredit this evidence 
by showing that such ballots have been 
changed since they were counted, and it is 
not necessary that such fact be alleged by 
way of pleading: Ferguson v. Henry, 64 N. 
W., 292. 

The question of the genuineness of the 
ballots should be submitted to the jury on 
the trial in the district court in an appeal 
from the decision of the board of contest, 
but the jury are not to determine the valid
ity of the ballots so far as such validity de
pends upon the marking thereof or the con
dition thereof when cast: Ibid. 
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S E C . 1223. J u d g m e n t on appeal. If, upon appeal, the judgment is 
affirmed, the district court may render judgment upon the bond for the 
amount of damages, against the appel lant ' and the sureties thereon. [C. 
73, § 717.] 

S E C . 1224. State court of contest . The court for the tr ial of contested 
state elections, except of governor and lieutenant-governor, shall consist 
of three judges, not interested, of the supreme court or district court, or any 
of them, as may be convenient. [C. '73, § 719; R., § 599; C. '51, § 369.] 

S E C . 1225. Clerk. The secretary of s tate shall be the clerk of this 
court; but if the person holding that office is a par ty to the contest, the clerk 
of the supreme court, or, in case of his absence or inability, the auditor of 
state, shall be clerk. [C. '73, § 720; R., § 600; C. '51, § 370.] 

S E C . 1226. Statement filed. The statement must be filed with such 
clerk within th i r ty days from the day when incumbent was declared elected. 
[C. '73, § 721; R., § 601; C. '51, § 371.] 

S E C . 1227. T ime of trial—notice. The clerk shall, as soon as prac
ticable, ascertain which three of the judges residing nearest the seat of 
government can attend the trial, fix a time therefor, and notify the judges, 
and cause a copy of the statement and a notice of the time fixed for 
trial to be served upon the incumbent, and a notice of the time to be served 
upon the contestant, at least twenty days before the day of trial, and re turns 
thereof to be made to him; when convenient, the service of the above pape r s 
may be made by the clerk of this court. The time for the trial shal l not 
be set beyond the last Monday of January following the election. [C. '73, 
§ 722; R., § 601; C. '51, §§ 371-2.] 

S E C . 1228. Subpoenas—depositions. The secretary of state, the 
several clerks of the supreme and district courts, under their respective 
seals of office, and either of the judges of the supreme or district courts, 
under their hands, may issue subpoenas for witnesses to attend this court ; 
and disobedience to such process may be treated as a contempt. Deposi
tions may also be taken as in the case of contested county elections. [C. '73, 
§ 723; R., § 603; C '51 , § 373.] 

S E C . 1229. Place of trial. The tr ial shal l take place at the seat of 
government, unless some other place be substituted by consent of the court 
and both parties. [C.73, § 725; R., § 605; C '51 , § 375.] 

S E C . 1230. Compensat ion of judges . The judges shall be enti t led to 
receive for their t ravel and attendance the sum of six dollars each per day, 
with such mileage as is allowed to members of the general assembly, to be 
paid from the state treasury. [C'73, § 726; R., § 606; C '51 , § 376.] 

S E C . 1231. J u d g m e n t filed—execution. A transcript of the judg
ment rendered by such court, filed in the office of the clerk of the supreme 
court, shall have the force and effect of a judgment of the supreme court, 
and execution may issue therefrom in the first instance against the par ty ' s 
property general ly. [C'73, § 727; R., § 607; C '51 , § 377.] 

S E C . 1232. P o w e r of judge . The presiding judge of this court shal l 
have authority to carry into effect any order of the court, after the adjourn
ment thereof, by attachment or otherwise. [C'73, § 728; R., § 608; C '51 , § 
378.] 

S E C . 1233. Contest as to member of general assembly . The con
testant for a seat in either branch of the general- assembly shall, within 
thir ty days after the incumbent was declared elected, serve on the incum
bent a statement as required in relation to county officers, except the list 
of illegal votes, which shall be served with the notice of taking depositions 
relative to them, and if no such deposition is taken, then twenty days before 
the first day of the next session. [C'73, § 731; R., § 611; C '51 , § 381.] 

S E C . 1234. Subpoenas. Any judge or clerk of a court of record may 
issue subpoenas in the above cases, as in those before provided, and compel 
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the attendance of witnesses thereunder. [C. 73 , § 732; R , § 612; C '51 , § 
382.] 

S E C . 1235. Deposi t ions . Depositions may be taken in such cases in 
the same manner and under the same ru les as in an action at law in the dis
trict court, but no cause for taking the same need be shown. [C.73, § 733; 
R , § 613; C '51 , § 383.] 

S E C . 1236. Re turn of deposit ions. A copy of the statement, and of 
the notice for taking depositions, with the service indorsed, and verified by 
affidavit if not served by an officer, shal l be re turned to the officer t ak ing 
the depositions, and then, with the depositions, s h a l l be sealed up and 
transmitted to the secretary of state, with an indorsement thereon showing 
the nature of the papers, the names of the contesting part ies, and the branch 
of the general assembly before whom the contest is to be tried. [C. '73, §• 
734; R , § 614; C '51 , § 384.] 

S E C . 1237. Statement and deposit ions—notice . The secretary sha l l 
deliver the same unopened to the presiding officer of the house in which 
the contest is to be tried, on or before the second day of the session, regu
lar or special, of the general assembly next after taking the depositions, 
and the presiding officer shall immediately give notice to his house t h a t 
such papers are in his possession. [C.73, § 735; R , § 615; C '51 , § 385.] 

S E C . 1238. P o w e r of general assembly . Nothing herein contained 
shall be construed to abridge the r ight of ei ther branch of the genera l 
assembly to gran t commissions to take depositions, or to send for and 
examine any witness it may desire to hear on such tr ial . [C.73, § 736; R , 
§ 616; C '51 , § 386.] 

S E C . 1239. Contest as to governor or l i eutenant -governor . T h e 
contestant for the office of governor or l ieutenant-governor shall , within 
thir ty days after the proclamation of the resul t of the election, deliver to 
the presiding officer of each house of the general assembly a notice of h i s 
intent to contest, and a specification of the grounds of such contest, a s 
before directed. [C.73, § 738; R , § 618; C '51 , §388.] 

See Const., art. IV, \ 5. 

S E C . 1240. Not ice to incumbent . As soon as the presiding officers 
have received the notice and specifications, they shal l make out a notice, 
directed to the incumbent, including a copy of the specifications, which 
shall be served by the sergeant-at-arms. [C.73, § 739; R , § 619; C '51 , § 
389.] 

S E C . 1241. H o u s e s notified. The presiding officers shall also imme
diately make known to their respective houses tha t such notice and speci
fications have been received. [C.73, § 740; R , § 620; C '51 , § 390.] 

S E C . 1242. Court—how chosen. Each house shal l forthwith proceed, 
separately, to choose seven members of its own body in the following man
ner: 

1. The names of members of each house, except the presiding officer, 
written on similar paper tickets, shall be placed in a box, the names of the 
senators in their presence by their secretary, and the names of the repre
sentatives in their presence by their clerk; 

2. The secretary of the senate in the presence of the senate, and the 
clerk of the house of representatives in the presence of the house, sha l l 
draw from their respective boxes the names of seven members each; 

3. As soon as the names are thus drawn, the names of the members 
drawn by each house shall be communicated to the other, and entered on 
the journals of each house. [C.73, § 741; R , § 621; C '51 , § 391.] 

S E C . 1243. P o w e r s and proceedings of commit tee . The members 
thus drawn shall constitute a committee to t ry and determine the contested 
election, and for that purpose shall hold their meetings publicly a t t he 
place where the general assembly is siltm^-, a t such times as they may 
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designate; and may adjourn from day to day or to a day certain, not more 
than four days distant, until such trial is determined; shal l have power to 
send for persons and papers , and to take all necessary means to procure 
"testimony, extending like privileges to the contestant and the incumbent; 
and shall report their judgment to both branches of the general assembly, 
which report shall be entered on the journals of both houses. [C'73, § 742; 
R., §622;C. '51 , §392.] 

S E C . 1244. Tes t imony . The testimony shall be confined to the mat
ters contained in the specifications. [C.73, § 743; R., § 623; C 5 1 , § 393. J 

S E C . 1245. Judgment . The judgment of the committee pronounced 
in the final decision on the election shall be conclusive. [C. '73, § 744; R , 
§ 624; C 5 1 , § 394.] 

S E C . 1246. Contest as to presidential e lectors . The court for the 
tr ial of contested elections for presidential electors shall consist of the chief 
justice of the supreme court, who shall be presiding judge of the court, and 
four judges of the district court not interested, to be selected by the 
supreme court, two of whom, with the chief justice, shall constitute a 
quorum for the transaction of the business of the court. If the chief justice 
should for any cause be unable to attend at the trial, the judge longest on 
the supreme court bench shal l preside in place of the chief justice; and any 
question arising as to the membership of the court shall be determined by 
the members of the court not interested in the question. The secretary of 
s tate shall be the clerk of the court, or, in his absence or inability to act, 
the clerk of the supreme court. Each member of the court, before entering 
upon the discharge of his duties, shall take an oath before the secretary of 
state, or some officer qualified to administer oaths, tha t he will support the 
constitution of the United States and that of the state of Iowa, and that, 
without fear, favor, affection, or hope of reward, he will, to the best of his 
knowledge and ability, administer justice according to law and the facts in 
the case. [22 G. A., ch. 49, § 2.] 

S E C . 1247. Statement. The contestant shall file the statement pro
vided for in this chapter in the office of the secretary of the state, within 
ten days from the day on which the returns are canvassed by the state 
board of canvassers, and, within the same time, serve a copy of the same, 
with a notice of the contest, on the incumbent. [Same, § 3.] 

S E C . 1248. Trial. The clerk of the court shall , immediately after the 
filing of the statement, notify the judges herein named, and fix a day for 
the organization of the court within three days thereafter, and also notify 
the part ies to the contest. The judges shall meet on the day fixed, and 
organize the court, and make and announce such rules for the trial of the 
case as they shall think necessary for the protection of the r ights of each 
par ty and a just and speedy tr ial of the case, and commence the trial of the 
case as early as practicable thereafter, and so arrange for and conduct the 

.trial tha t a final determination of the same and judgment shal l be rendered 
at least six days before the second Monday in January next following. 
[Same, § 4.] 

S E C . 1249. Judgment . The judgment of the court shall determine 
which of the parties to the action is entitled to hold the office of presiden
tial elector, and shall be authenticated by the presiding judge and clerk of 
the court and filed with the secretary of state; and the judgment so rendered 
shall constitute a final determination of the t i t le to the office, and a certifi
cate of appointment shall be issued to the successful par ty as an elector. 
[Same, § 5.] 

S E C . 1250. Prov i s ions applicable. All the provisions of this chapter 
in relation to contested elections of county officers shall be applicable, as 
near as may be, to contested elections for other offices, except as herein 
otherwise provided, and in all cases process and papers may be issued to 
and served by the sheriff of any county. [22 G. A., ch. 49, § 6; C '73 , §§ 
729, 745; R., §§ 609, 626; C.'51, §§ 379, 396.] 
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CHAPTER 8. 

OF REMOVAL FROM OFFICE. 

SECTION 1251. Causes. All county, township, city and town officers, 
elected or appointed, may be removed upon charges made in writing and 
trial thereunder, for the following causes: 

1. For habitual or wilful neglect of duty; 
2. For any disability preventing a proper discharge of the duties of his 

office; 
3. For gross partiality; 
4. For oppression; 
5. For extortion; 
6. For corruption; 
7. For wilful misconduct or maladministration in office; 
8. Upon conviction of a felony; 
9. For a failure to produce and fully account for all public funds and 

property in his hands at any inspection or settlement. [C. 73, § 746; R., § 
628; C. '51, § 397.] 

SEC. 1252. Complaint. Any resident of the county, township, city or 
town, of which the person to be charged is an officer, may make such com
plaint, by petition in the district court, in the name of the state, in which 
one or more charges against the same officer may be united, and which 
shall contain specifications under each charge, and may be amended as in 
ordinary actions. It shall state the name of the accuser, and the accused 
officer shall be named as defendant. The county attorney shall file such 
petition whenever he believes there is just cause therefor, and may be 
required to do so by the court or judge thereof upon the suspension of any 
officer by such court or judge. If the petition is filed by a person other 
than the county attorney, it shall be verified, and he shall file a bond for 
the costs, with sureties to be approved by the clerk. [C. "73, §§ 747, 749, 
757; R., §§ 629, 631, 640; C.'51, §§ 398, 400,"409.] 

SEC. 1253. Notice. The original notice shall state, in substance, that 
the defendant is required to appear and answer a petition charging him 
with "official misdemeanors, "and shall be served as an original notice. 
[C.73, § 750; R., § 632; C.'51, § 401.] 

SEC. 1254. Trial. The charges, when filed, shall be tried as a law 
action, and all the proceedings shall, as nearly as may be, conform to the 
rules governing the trial of such actions, and the costs shall be taxed 
against the losing party, unless otherwise ordered, but in no event shall 
they be taxed against the county attorney. The form of the general ver
dict shall be "guilty, "or "not guilty," and, when "guilty," a judgment 
of removal from office shall be immediately entered against the accused, 
and a copy thereof shall be certified to the county auditor, who shall cause 
it to be entered in the election book. Either party may appeal to the 
supreme court, in the same manner and time as in other proceedings, which 
shall be heard and determined as a law action. [C'73, §§ 748, 754, 755; R., 
§§ 630, 636-7; C.'51, §§ 399, 405-6.] 

SEC. 1255. Clerk of court. If the accused is clerk of the district court, 
the charge may be filed with the county auditor; both he and the deputy 
clerk may issue subpoenas for witnesses, and the county auditor shall 
deliver the papers to the judge of the district court on its sitting. [C. '73, 
§751; R., §634; C'51, §403.] 

SEC. 1256. Suspension—clerk or sheriff summarily. When charges 
are thus made, the district court of the proper district, or judge thereof, 
may suspend the accused from the function of his office until the determi
nation of the matter, if sufficient cause appear from the testimony or affida
vits presented, and, on his own motion, may suspend from office any clerk 
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of the district court, or sheriff of a county, for any of the causes mentioned 
in this chapter, coming to his own knowledge, or manifestly appearing from 
the papers or testimony in any proceeding in court. [C, 73, §§ 752, 756; R., 
§§ 635, 639; C'51, §§ 404, 408.] 

In case of suspension of sheriff the person The board may so appoint in case an offi-
appointed by the board as here provided, cer is suspended by the judge on his own 
and not the deputy sheriff, is authorized to motion: Ibid. 
act: McCue v. Circuit Court, 51-60. 

SEC. 1257. Temporary officer. Upon such suspension, the board of 
supervisors in case of a county or township officer, and the council in case 
of a city or town officer, shall temporarily fill the office by appointment, 
and, in case of a suspension of a clerk or sheriff, the district court or judge 
thereof may supply such place by appointment until a temporary appoint
ment shall be made by the board of supervisors. Such orders of suspen
sion and temporary appointment of county and township officers shall be 
certified to the county auditor, and be by him entered in the election book; 
those of city and town officers, certified to the clerk and entered upon the 
records. [C.73, §§ 752-3, 758; R., §§ 635, 638, 641; C'51, §§ 404, 407, 410.] 

SEC. 1258. Municipal officers. Any councilman, marshal, police 
matron, or other officer of a city or town, may be removed from office for 
any of the foregoing causes, or when charged with the commission of any 
crime, upon charges preferred in writing to the council, and a hearing 
thereon, by a vote of five members of the town council or a two-thirds vote 
of all the members elected to the city council. The council may, by ordi
nance, provide as to the manner of preferring and hearing such charges. 
No person shall be twice removed by the council from the same office for 
the same cause, but proceedings before the council shall not be a bar to 
proceedings in the district court as in this chapter provided. [25 G. A., ch. 
13, § 2; 25 G. A., ch. 15, § 5; 22 G. A., ch. 3, § 2; 22 G. A., ch. 16, § 1; 17 G. 
A., ch. 20, § 1; 16 G. A., ch. 33, § 1; C.73, § 516; R., § 1087.] 

CHAPTER 9. 

OP SUSPENSION OF STATE OFFICERS. 

SECTION 1259. Accounts examined by commission. The governor 
shall, when of the opinion the public service requires it, appoint a com
mission of three competent accountants, who shall examine the books, 
papers, vouchers, moneys, securities and other documents in the possession 
or under the control of any state officer. Such accountants shall make out 
a full, complete and specific statement of the transactions of said officer 
with, for or on behalf of the state, showing the true balances in each case, 
and report the same to the governor, with such suggestions as they may 
think proper. [C. 73, § 759; R., §§ 46, 47, 55, 56.] 

SEC. 1260. Powers . Said commission shall have power, when in ses
sion, to issue subpœnas, call any person to testify in reference to any fact 
connected with their investigation, and require such person to produce any 
papers or books which the district court might require to be produced. [16 
G. A., ch. 20; C.73, § 765; R., § 54.] 

SEC. 1261. Defalcation—suspension. If it shall report that any offi
cer has been guilty of any defalcation or misappropriation of the public 
money, or that his accounts, papers and books are improperly or unsafely 
kept, the governor shall forthwith suspend such officer from the exercise 
of his office, and require him to deliver all the moneys, books, papers and 
other property of the state to. him, to be disposed of as hereinafter pro
vided, and thereafter it shall be unlawful for such officer to exercise or 
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attempt to exercise any of the functions of his office until such suspension 
shall be revoked; and any attempt to exercise such office by the suspended 
officer shall be punished by imprisonment in the county jail not more than 
one year, or by a fine not exceeding one thousand dollars, or by both fine 
and imprisonment. [C. 73, §§ 760-1; R., §§ 48-9.] 

These provisions contemplate suspension as applied to officers whose election and term 
and not an entire removal of the officer, and of office are provided for by Const., art. IV, 
the section is therefore not unconstitutional \ 22: 'Brown, v. Duffus, 66-193. 

SEC. 1262. Temporary appointment. In every such case, the gov
ernor shall appoint some suitable person to temporarily fill the office, who, 
having qualified as required by law, shall perform all the duties and enjoy 
all the rights belonging to the said office, until the removal of the suspen
sion of his predecessor, or the appointment or election of a successor. [C. 
73, §762;R., §51.] 

SEC. 1263. Duty of governor. When the governor shall suspend any 
public officer, he shall direct the proper legal steps to be taken to indem
nify the state from loss. [C. 73, § 763; R., § 52.] 

SEC. 1264. Compensation of commissioners. The commissioners 
provided for in this chapter shall each receive the sum of three dollars 
per day for the time actually employed in the performance of their duties. 
[C.73, §764;R.,§53.] 

CHAPTER 10. 

OF VACANCIES IN OFFICE. 

SECTION 1265. Holding over. Except when otherwise provided, every 
officer elected or appointed for a fixed term shall hold office until his suc
cessor is elected and qualified, unless he resigns, or is removed or sus
pended, as provided by law. [C.73, § 784; C. '51, § 241.] 

An officer who holds over after his term Australian ballot law, held, that the election 
on account of a failure to elect a successor was entirely invalid and that the officers 
only holds until the vacancy in the office can whose successors would be chosen at such 
be legally filled by election: Dyer v. Bagwell, election would hold over under this section. 
54-487. [It is assumed in the case without discussion 

See Const., art. I l l , \ 3; art. IV, \\ 2, 15, that the corresponding section of Code of '73 
22; art. V, \\ 3, 5, 12, 13. was applicable to city and town officers as 

Where the ballots supplied to voters at an well as those of the state and county]: State 
election were not such as required by the ex rel. v. Smith, 63 N. W., 453. 

SEC. 1266. What constitutes vacancy. Every civil office shall be 
vacant upon the happening of either of the following events: 

1. A failure to elect at the proper election, or to appoint within the 
time fixed by law, unless the incumbent holds over; 

A resignation in writing made to the United States was not so incompatible with 
proper officer creates a vacancy without any that of district attorney as that an accept-
formal acceptance on the part of such officer: anee of the one should necessarily make a 
Gates v. Delaware County, 12^05. vacancy in the other. (Decided before the 

The acceptance by an officer of another of- passage of 9 G. A., ch. 54, being subd. 7 of 
fice which is incompatible with that which this section): Bryan v. Cattell, 15-538. 
he holds would vacate the one first held; but The legislature may add to or change the 
the incompatability must be such as arises methods in which vacancies may occur, and 
from the nature of the offices or their rela- make such changes applicable to existing 
tion to each other; and lield, that the office offices and those holding them: Ibid. 
of captain in the military service of the 

2. A failure of the incumbent or hold-over officer to qualify within the 
time prescribed by law; 

3. The incumbent ceasing to be a resident of the state, district, county, 
township, city, town or ward by or for which he was elected or appointed, 
or in which the duties of his office are to be exercised; 
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4. The resignation or death of the incumbent; 
5. The removal of the incumbent from, or forfeiture of, his office, or the-

decision of a competent tribunal declaring his office vacant; 
- 6. The conviction of incumbent of an infamous crime, or of any public 

offense involving the violation of his oath of office; 
7. The acceptance by the incumbent of a commission to any military 

office, either in the militia of this s tate or in the service of the United States, 
which requires the incumbent in the civil office to exercise his mili tary duties-
out of the state for a period not less than sixty days. [C. 73 , §§ 504, 686, 
781; R., §§ 564, 662, 1132; C. '51, §§ 334, 429.] 

S E C . 1267. Posses s ion of office. When a vacancy occurs in a public 
office, possession shall be taken of the office room, the books, papers, and 
all th ings pertaining thereto, to be held until the qualification of a successor, 
as follows: Of the office of the county auditor, by the clerk of the district 
court; of the clerk or treasurer, by the county auditor; •of any of the state 
officers, by the governor, or, in his absence or inability at the time of the 
occurrence, as follows: Of the secretary, by the treasurer; of the auditor, 
or superintendent of public instruction, by the secretary; of the treasurer, 
by the secretary and auditor, who shall make an inventory of the money 
and warrants therein, sign the same, and transmit it to the governor; and 
the secretary shall take the keys of the safe and desks, after depositing the 
books, papers, money and warrants therein, and the auditor shal l take the 
key of the office room. [C. 73, § 788;. R., § 671; C. '51, § 444.] 

S E C 1268. Res ignat ions . Resignations in writ ing by civil officers may 
be made as follows, except as otherwise provided: 

1. By the governor, to the general assembly, if in session, if not, to the 
secretary of state; 

2. By state senators and representatives, and all officers appointed by 
the senate or house, or by the presiding officers thereof, to the respective 
presiding officers of the senate and house, when the general assembly is in 
session, and such presiding officers shal l immediately t ransmit to the 
governor information of the resignation of any member thereof; when the 
general assembly is not in session, all such resignations shal l be made to 
the governor; 

3. By senators and representat ives in congress, all officers elected by 
the qualified voters in the state or any district or division thereof larger 
than a county, or chosen by the general assembly, all judges of courts of" 
record, all officers, trustees, inspectors, and members of all boards and 
commissions now or hereafter created under the laws of the state, and all 
persons filling any position of t rust or profit in the state, for which no other 
provision is made, to the governor; 

4. By all county and township officers, to the county auditor, except 
tha t of the auditor, which shall be to the board of supervisors; 

5. By all councilmen and officers of cities and towns, to the clerk or 
mayor. [17 G. A., ch. 107, § 1; C. 73, § 782; R., § 663; C. '51, § 430.] 

The county attorney, held to be a county the board of supervisors: Slate v. Kovolosky,. 
officer whose resignation is to be made to 92-498. 

S E C . 1269. V a c a n c y in genera l assembly . When a vacancy shall 
occur in the office of senator or representat ive in the general assembly, 
except by resignation, the auditor of the county of his residence shal l 
notify the governor of such fact and the cause. [C. 73 , § 790.] 

S E C . 1270. "Vacancy in board of state inst i tut ions . In case of a 
vacancy from any cause, other than resignation or expiration of term, 
occurring in any of the boards of trustees or directors of s tate institutions, 
the secretary thereof shall immediately notify the governor; but this section 
shall not apply to vacancies in the board of regents of the university. [17 
G. A., ch. 107, §2.] 

S E C . 1271. D u t y of governor . An officer receiving any resignation, 
or notice of any vacancy, shall forthwith notify the general assembly, ; 
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board, tribunal or officer, if any, empowered to fill the same by appoint
ment. If the general assembly is not in session, such notice shal l be sent, 
upon its next convening. [Same, § 3.] 

S E C . 1272. F i l l i n g vacancies . "Vacancies in the offices of c lerk and 
reporter of the supreme court shall be filled by the supreme court; in al l 
o ther state offices, judges of courts of record, officers elected in districts. 
l a rger than a county, except state senators and representat ives, officers, 
trustees, inspectors, and members of all boards or commissions, officers, 
chosen by the general assembly if the legislature is not in session, and all 
persons filling any position of trust or profit in the state, by the governor, 
except when some other method is specially provided, and he shal l i s sue 
the proper commission to the appointee; in county offices, including those 
of justices of the peace and constables, by the board of supervisors; and in 
the membership of such board, by the clerk of the district court, audi tor 
and recorder; and when by death, or otherwise, a vacancy occurs in t h e 
office of the clerk of the district court, said court, or judge thereof, may, by 
order entered of record in the court journal, appoint a suitable and p r o p e r 
person to act as clerk until the vacancy shal l be filled in the manner pro
vided by law; in all other township offices, including trustees, by the t rus
tees, but where the offices of the three trustees are all vacant, the county 
auditor shall appoint; in the office of councilman or mayor of any city, 
and all other elective city offices, when there are sixty days of an unex
pired term, by special election, to be called by the council as soon there
after as practicable, and the council may appoint some qualified e lec tor 
to act as mayor until the qualification of the officers elected a t such special 
election; if such unexpired term is less than sixty days, except in case 
of councilmen, then such vacancy shal l be filled by the council; in all 
city appointive offices, unless otherwise provided by law, in the s ame 
manner as the original appointment was made; in all town offices, by t h e 
council at its first regular meeting after such vacancy occurs, or as soon 
thereafter as practicable. [24 G. A., ch. 1, § 1; 23 G. A., ch. 3, § 2; 22 G. 
A., ch. 1, § 1; 19 G. A., ch. 124, § 1; C. 73 , §§ 390, 530, 783, 794-5; R., §§. 
664, 1101; C ' 5 1 , §436.] 

See Const., art. IV, \ 10. 
The governor has no power to create a In case of failure of an officer to enter-

vacancy for the purpose of filling it. There upon his office at the time provided by law 
must be a vacancy before the right or power there is a vacancy which should be filled by 
to fill it can exist: Bryan v. Cattell, 15-538. appointment. The incumbent is not entitled 

Where an elective officer is appointed by to hold over, and the sureties on his bond 
the board of supervisors to fill a vacancy he are not liable if he hold over after the term 
is not subject to removal by such board at for which they are bound has ceased: Wap-
pleasure, but is entitled to hold for the resi- ello County v. Bigham, 10-39. 
due of the unexpired term unless removed 
for cause: State ex rel. v. Chatbum, 63-659. 

S E C . 1273. Person r e m o v e d not e l ig ible . No person can be appointed 
to fill a vacancy who has been removed from office within one year next pre
ceding. [C.73, § 787; R., § 669; C ' 5 1 , § 441.] 

S E C . 1274. Appointments . Appointments under the provisions of 
this chapter shall be in writing, and filed in the office where the oath of 
office is required to be filed. [C. 73, § 785; R., § 667; C. '51, § 439.] 

S E C . 1276. Qualification. Persons elected or appointed to fill vacan
cies, and officers entitled to hold over to fill vacancies occurring th rough a 
failure to elect, appoint or qualify, as provided in this chapter, shal l 
qualify within ten days from such election, appointment, or failure to elect, 
appoint or qualify, in the same manner as those originally elected or 
appointed to such offices. [C. 73, § 786; R., § 668; C. '51, § 440.] 

S E C . 1276. Successor chosen. An officer filling a vacancy in an office 
which is filled by election of the people shal l continue to hold unti l the 
next regular election at which such vacancy can be filled, and until a suc
cessor is elected and qualified. Appointments to all other offices, made 
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under this chapter, shall continue for the remainder of the term of each 
office, and until a successor is appointed and qualified; except that, when 
the office is one to be filled by the general assembly, the appointee shal l 
hold only until the general assembly elects. [19 G. A., ch. 124, § 2; C '73 , 
§§ 530, 781, 785; R., §§ 662, 667, 1101; C '51 , §§ 429, 439.] 

S E C . 1277. Officers to fill vacancies . Officers elected to fill vacancies, 
ei ther at a special or general election, shal l hold for the unexpired portion 
of the term, and until a successor is elected and qualified, unless otherwise 
provided by law. [C 73, § 513; R., § 1083.] 

S E C 1278. Munic ipal officers. If a vacancy occurs in an elective 
office in a city, town or township ten days, or a county office fifteen days, or 
any other office th i r ty days, prior to a general election, it shal l be filled at 
such election, unless previously filled at a special election. [19 G. A., ch. 
124, § 2; C.73, §§ 530, 789, 794-5; R., §§ 672, 1101; C. '51, §§ 35, 431-5.] 

S E C . 1279. E lec t ion to fill vacancies . A special election to fill a 
vacancy shall be held for a representat ive in congress, or senator or repre
sentative in the general assembly, when the body in which such vacancy 
exists is in session, or will convene prior to the next general election, and 
the governor shall order such special election at the earl iest practicable 
time, giving ten days ' notice thereof. [C.73, § 789; R., § 672; C '51 , §§ 35, 
431-5.] 

C H A P T E R 11. 

OF ADDITIONAL SECURITY AND THE DISCHARGE OP SURETIES. 

S E C T I O N 1280. Addit ional securi ty . Whenever the governor shall 
deem it advisable t ha t the bonds of any state officer should be increased 
and the security enlarged, or a new bond given, he shall notify said officer 
of the fact, the amount of new or additional security to be given, and the 
time when the same shall be executed; which said new security shal l be 
approved and filed as provided by law. [C.73, § 772; R., § 660.] 

S E C . 1281. N e w bond. Any officer or board who has the approval of 
another officer's bond, when of the opinion that the public security requires 
it, upon giving ten days ' notice to show cause to the contrary, may require 
him to give such additional security by a new bond, within a reasonable 
time to be prescribed. [C. 73, § 773; R., §§ 349-50; C. '51, §§ 418-19.] 

S E C . 1282. Effect. If a requisition made under either of the foregoing 
sections be complied with, both the old and the new security shall be in 
force; if not, the office shall become and be declared vacant, and the fact be 
certified to the proper officer, to be recorded in the election book or town
ship record. [C.73, § 774; R., §§ 651, 661; C. '51, § 420.] 

S E C . 1283. Suret ies re l i eved . When any surety on a bond required 
"by law, except as otherwise provided, conceives himself in danger, and 
desires to be relieved of his obligation, he may petition the approving officer 
or board above referred to for relief, stat ing the ground of his apprehen
sion. [C. 73, § 775; R., § 652; C. '51, § 421.] 

S E C . 1284. Not ice . The surety shall give the principal at least 
twenty-four hours ' notice of the presenting and filing of the petition, with 
a copy thereof. At the expiration of this notice the approving officer may 
hear the matter, or may postpone it, as justice requires. [C. 73 , § 776; R., 
§653;C. '51 , §422.] 

S E C . 1285. Hearing—order—effect. If, upon the hearing, there 
appears substantial ground for apprehension, the approving officer or board 
may order the principal to give a new bond and to supply the place of the 
petitioning surety within a reasonable time to be prescribed, and, upon 
such new bond being given, the petitioning surety upon the former bond 
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shall be declared discharged from liability on the same for future acts, 
which order of discharge shall be entered in the proper election book, but 
the bond will continue binding upon those who do not petition for relief. 
[C. 73, § 777; R., § 655; C'51, § 424.] 

Sureties upon the new bond are not liable before such new bond was executed: Thomp-
for moneys coming' into the principal's hands son v. Dickerson, 22-360. 

SEC. 1286. Failure to comply. If the new bond is not given as 
required, the office shall be declared vacant, and the order to that effect 
entered in the proper election book. [C. 73, § 778; R., § 656; C. '51, § 425.] 

SEC. 1287. Justice of the peace. If the proceedings relate to a 
justice of the peace, and he is removed from office, the county auditor shall 
notify the proper township trustees or clerk of the removal. [C. 73, § 779; 
R., §657; C. '51, §426.] 

SEC. 1288. Subpoenas. The approving officer may issue subpoenas in 
his official name for witnesses, compel them to attend and testify, in the 
same way an officer authorized to take depositions may. [C. 73, § 780; R., 
§ 658; C. '51, § 427.] 

CHAPTER 12. 

OF GENERAL PROVISIONS AS TO COMPENSATION. 

SECTION 1289. Salaries paid monthly. The salaries of all officers 
authorized in this code shall be paid in equal monthly installments at the 
end of each month, and shall be in full compensation for all services, except 
as otherwise expressly provided. [C. 73, § 3780.] 

SEC. 1290. Commissioners to appraise property. Every appraiser 
or commissioner appointed or selected to appraise damages or property, 
unless otherwise provided, shall receive the same compensation and mile
age as jurors in courts of record, but when called to appraise property 
taken on judicial process, shall receive twenty-five cents per hour. [C. 73, 
§ 3813; R., § 4158; C'51, § 2550.] 

SEC. 1291. General fees. Any officer legally called on to perform any 
of the following services, in cases where no fees have been fixed therefor, 
shall be entitled to receive: 

1. For drawing and certifying an affidavit, or giving a certificate not 
attached to any other writing, twenty-five cents; 

2. For affixing his official seal to any paper, whether the certificate be 
under seal or not, thirty-five cents; 

3. For making out a transcript of any public papers or records under 
his control for the use of a private person or corporation, or recording 
articles of incorporation, for every one hundred words, ten cents. [C. 73, § 
3819; R., § 4132; C. '51, § 2523.] 

SEC. 1292. Conveying prisoner to jail. Every officer or person who 
shall arrest any one with a warrant or order issued by any court or officer,, 
or who shall be required to convey a prisoner from a place distant from the 
county jail to such jail on an order of commitment, shall be allowed the 
same fees and expenses as provided for in case of such services by the 
sheriff. [C. 73, § 3820.] 

SEC. 1293. Publication of legal notices. The compensation, when 
not otherwise fixed, for the publication in a newspaper of any notice, order, 
citation or other publication required or allowed by law, shall not exceed 
one dollar for one insertion, and fifty cents for each subsequent insertion, 
for each ten lines of brevier type, or its equivalent, in a column not less 
than two and one-sixth inches in width. For publication of the official bal
lot, forty cents for each ten lines of brevier or its equivalent may be charged, 
the space necessarily occupied thereby being measured as if it were in 

29 
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brevier type set solid. In no case shall the cost of publishing the official 
ballot exceed thirty dollars for each of the two papers in which it shall be 
published, except in presidential years, when it shall not exceed the sum 
of fifty dollars for each of said papers. Weekly publications may be made 
in a daily or weekly newspaper. The plaintiff or executor, in all publi
cations concerning actions, executions and estates, may designate the news
paper in which such publication shall be made. If any newpaper refuse to 
make publication thereof, when copy therefor, with the cost or security for 
payment of the cost, is tendered, such publication may be made in some 
other newsj)aper of general circulation at or nearest to the county seat, 
with the same effect as if made in the newspaper so refusing. [25 G. A., ch. 
105; C. 73, § 3832.] 

Under \ 3832 of Code of'73 providing a be paid for accordingly. Thus the printing 
rate of compensation for publication of legal of tabulated matter would be paid for at a 
notices based on a "square of ten lines of higher rate for the same space than if it were 
brevier type or its equivalent," held, that it " s t r a igh t " matter: Brown v. Lucas County, 
was not proper to measure the space actu- 62 N.W., 694. 
ally occupied by one such square and make The plaintiff has the right to designate 
that the unit of measure, regardless of the the newspaper in which publication of orig-
size of type or kind of matter. The square inal noticesor notices of execution sales shall 
thus described is made the standard of com- be made: Herriman v. Moore, 49-171. And 
pensation, and other kinds of printing are to see J 4024. 

SEC. 1294. Eeceipt for fees paid. Every person charging fees shall, 
if required by the person paying them, give him a receipt therefor, setting 
forth the items, and the date of each. [C.73, § 3836; R., §4157; C'51, § 
2549.] 

SEC. 1295. When fees payable. When no other provision is made on 
the subject, the party requiring any service shall pay the fees therefor 
upon the same being rendered, and a bill of particulars being presented, if 
required. [C.73, § 3837; R., § 4164; C'51, § 2557.] 

Where an attorney in a case requires of record, see Dickerson ». Shelby, 2 G. Gi\, 
services, his client, and not the attorney, is 460. 
liable therefor: Doughty v. Paige, 48-483. If an officer, entitled to the remedy pro-

If a justice of the peace has prepared and vided by this section, seeks to recover his 
certified a transcript on appeal he cannot be fees by an ordinary action, he must bring his 
required to deposit it with the clerk until action within five years: State Ins. Co. v. 
his fees therefor are paid: McKay v. Maloy, Griffin, 84-602. 
53-33. To the same effect as to clerk of court 

SEC. 1296. Setting u p advert isements. In all cases where an officer 
in the discharge of his duty is required to post an advertisement or notice, 
he shall, when not otherwise provided, be allowed twenty-five cents, and the 
same mileage as a sheriff, and if an advertisement is required to be pub
lished in a newspaper, the cost thereof shall be paid by the party, and may 
be taxed in the» bill of costs. [C.73, § 3838; R., § 4105; C. '51, § 2558.] 

SEC. 1297. Taking higher fees. Any officer who wilfully takes higher 
or other fees than are allowed by law is guilty of a misdemeanor. [C. 73, § 
3840; R., § 4166; C.'51, §2559.] 

Any contract for higher fees than those prove to be higher, would be void: Gilman v. 
provided, or for an amount which might Iks Moines Valley È. Co., 40-200. 

SEC. 1298. Fees paid in advance. No officer or person is entitled to 
receive any fees in advance where the same grow out of a criminal prosecu
tion, or where the fees or compensation is payable by the state or county, 
or when the orders, judgments or decrees of courts or justices of the peace 
are to be entered or performed, or their writs executed; but in all other cases, 
he may do so, if he demand them. Witnesses subpoenaed for the defend
ant in criminal cases may demand their fees in advance as in civil cases, 
unless the subpoena shows that it is issued under the order of the judge. 
[C.73, §3842.] 

An officer may waive the right to demand fees in advance: Home v. Pudil, 88-533. 
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SEC. 1299. Fee bill. After the expiration of sixty days from the ren
dition of a final judgment not appealed, removed or reversed, the clerk of 
the court, or a justice of the peace in whose office the judgment is entered, 
may, and, upon demand of any party entitled to any part thereof, shall, 
issue a fee bill for all costs of such judgment, which stall have the same 
force and effect as an execution issued by such officer, and shall be served 
and executed in the same manner. [Same.] 

The party against whom the judgment is Where a justice, more than ten years 
rendered is primarily liable for all the costs after the rendition of judgment in his court, 
to the parties entitled thereto. They may and after a transcript thereof had been filed 
issue their fee bill therefor, and failing in in the clerk's office, caused a fee bill to issue, 
that they may, by motion, require the sue- and on its return unsatisfied, commenced 
cessful party to pay such of the costs as ac- suit against the successful party to recover 
crued at his instance, as provided in § 3855. such costs, held, that the lapse of time barred 
The statute does not contemplate the issu- any right to recover: State Ins. Co. v. Griffin, 
anee of a fee bill against a party against 84-602. 
whom no judgment has been rendered: Mc-
Corikey v. Chapman, 58-281. 

SEC. 1300. Fees payable by state or county. In all cases where fees 
or compensation, except a fixed salary, are by the provisions of this code to 
be paid any officer or other person out of the county or state treasury, no 
part of the same shall be audited or paid until a particular account has been 
filed in the auditor's office of the county or state, verified by affidavit, and 
showing clearly for what services such fees or compensation is claimed, and 
when the same was rendered. [C.73, § 3843.J 

The account should show a claim against peace, in state cases, must be verified by him-
the county and in favor of the claimant and self. The successor of the justice entitled to 
be verified by him: Hegele v. Polk County, 92- the fees cannot make the certificate and veri-
701. fication required by § 4599: Labour v. Polk 

A claim for the fees of a justice of the Cownty, 10-568. 

SEC. 1301. Repor t of fees. All officers required by the provisions of 
this code to collect and pay over fines and fees shall, except as otherwise 
provided, on the first Monday in January in each year, make report thereof 
under oath to the board of supervisors of the proper county, showing the 
amount of fines assessed, and the amount of fines and fees collected, together 
with vouchers for the payment of all sums collected to the proper officer. 
[C.73, § 3973; R , §4314.] 

SEC. 1302. Report of forfeited bonds. Clerks of district, superior 
and police courts, mayors of cities and towns, and justices of the peace 
shall, on the first Monday in January in each year, make report in writing 
to the board of supervisors for their respective counties of all forfeited 
recognizances in their offices; of all fines, penalties and forfeitures imposed 
in their respective courts, which by law go into the county treasury for the 
benefit of the school fund; in what cause or proceeding, when and for what 
purpose, against whom and for what amount, rendered; whether said fines, 
penalties, forfeitures and recognizances have been paid, remitted, canceled 
or otherwise satisfied; if so, when, how and in what manner, and if not paid, 
remitted, canceled or otherwise satisfied, what steps have been taken to 
enforce the collection thereof. Such report must be full, true and complete 
with reference to the matters therein contained, and of all things required 
by this section to be reported, and be under oath, and any officer failing 
to make such report shall be guilty of a misdemeanor. [C. 73, § 3974.] 
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TITLE VII. 
OF THE REVENUE. 

CHAPTER 1. 

OF THE ASSESSMENT OF TAXES. 

S E C T I O N 1303. Levy—amount of. The board of supervisors of each 
county shall , annually, at its September session, levy the following taxes 
upon the assessed value of the taxable proper ty in the county: 

1. Fo r state revenue, such ra te of tax as shal l be fixed by the executive 
council as hereinafter provided; 

2. For ordinary county revenue, not more than six mills on a dollar in 
counties having a population of less than twenty thousand, and in counties 
having a population of twenty thousand or more, four mills, with a poll t ax 
in either case of fifty cents on each male resident over twenty-one years of 
age. But in any county in which the levy is limited to four mills the board 
of supervisors may, a t any general election, submit the question of increas
ing such levy to six mills or less to a vote of the electors, and if such prop
osition is adopted the board of supervisors may make the next general levy 
at the proposed ra te ; 

3. For support of schools, not less than one nor more than three mills 
on a dollar; 

4. For making and repair ing bridges, not more than three mills on a 
dollar; but such tax shall not be levied upon any proper ty assessable 
within the limits of any city of the first class, and none of such bridge tax 
shall be used in the construction or repair of bridges within the limits of 
such city. [25 G. A., ch. 114; 22 G. A., ch. 43; 20 G. A., ch. 182; 18 G. A., 
ch. 13; 15 G. A., ch. 28; C. 73, § 796; R., § 710; C '51 , § 454.] 

Authority: These provisions contain and 
confer the only power given by law to the 
board of supervisors to levy county taxes for 
any purpose, except under H 448, 449. Sec
tion 3973 does not authorize the levy of a 
tax in excess of the limit here imposed: 
Iowa B. Land Co. v. Sac County, 39-124. 

What constitutes: As to what action of 
the board is sufficient to constitute a lew, 
see West v. Whüaker, 37-598. 

A motion in a city council ' ' to levy a 
tax," which is adopted, constitutes a present 
levy: Snell v. Fort Dodge, 45-564. 

Where there is a sufficient levy of taxes, 
mere irregularities will not affect their 
validity: Sioux City & St. P. B. Co. v. Osce
ola County, 45-168. 

Actual levy required: Where a tax is 
authorized by special vote it must be actu
ally levied, the act of the electors in author
izing the levy not being alone sufficient: 
Iowa B. Land Co. v. Woodbury County, 39-
172. 

When to be made: The statutory pro
visions as to the time for making the levy 
are only directory, and a levy at a meeting 
preceding- that at which the levy should be 
made will not be void, no prejudice having 
resulted to the party complaining: Eastonv. 
Saver y, 44-654. 

So where a schoolhouse tax was not lev
ied by the board of supervisors at the meet
ing at which it should have been levied, held, 
that it might be levied afterward with the 
annual levy of the next year; Perrin v. Ben
son, 49-325. 

After a final adjournment of a meeting of 
the board of supervisors, the members have 
no power to assemble or to transact any 
business required to be transacted in session 
until the next regular meeting, unless they 
be convened in special session in the mean
time in the manner prescribed by statute, 
and any action taken by them by way of 
making a levy without being so convened 
will be void: Scott v. Union County, 63-583. 

Record: The record of a levy need not be 
signed individually by the persons author
ized to make the levy. An entry of the 
action upon the proper record is sufficient: 
Martin v. Cok, 38-141. 

It is not competent to prove the fact of 
levy by parol evidence where none appears 
of record: Moore v. Cooke, 40-290. 

Absence of all record of a levy will not 
conclusively show that none was made, but 
absence of the record is a circumstance 
tending to show that none was made, and 
may be sufficient to overcome the prima facie 
evidence in favor of the levy which is af-
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forded by a tax deed : Hintrager v. Kiene, 62- Where the records of a board of officers 
605. authorized to make a levy showed that they 

The provision found in \ 839 of Code of met on a certain date, forming a board to 
' 73 directing that the levy should be recorded levy taxes for the year 1859, and ' 'd ecided as 
in the proper book [not retained in this follows," the number of mills of tax for 
Code], held directory, and that a record kept special purposes being mentioned, held, that 
upon loose sheets of paper containing the such record sufficiently showed the making 
essential facts of a levy and preserved in the of a levy for that year: Tollman v. Cooke, 43-
proper office constituted a sufficient levy to 330. 
support the tax: Prouty v. Tollman, 65-354. Effect: After the levy of taxes by a 
And see Higgins v. Seed, 8-298. county to which another county is attached 

The record of the action of the board in for revenue, and the placing of the tax lists 
a particular case showing a recommendation in the treasurer's hands, the county thus 
of the committee for the voting of a tax, and attached cannot by subsequent separation 
the adoption of such report, fold sufficient to acquire any rights in such taxes: HMiard v. 
show a valid levy: West v. Whitaker, 37-598. Griffin, 72-331. 

SEC. 1304. Exemptions. The following classes of property are not 
to be taxed: 

1. The property of the United States and this state, including uni
versity, agricultural college and school lands, and all property leased to 
the state; the property of a county, township, city, town or school district 
or militia company, when devoted entirely to public use and not held for 
pecuniary profit; public grounds, including all places for the burial of the 
dead, crematoriums, the land on which they are built and appurtenant 
thereto npt exceeding one acre, so long as no dividends or profits are 
derived therefrom; fire engines and all implements for extinguishing fires, 
with the grounds used exclusively for their buildings and meetings of the 
fire companies; 

2. All grounds and buildings used for public libraries, including libra
ries owned and kept up by private individuals, associations or corporations 
for public use and not for private profit, and for literary, scientific, char
itable, benevolent, agricultural and religious institutions, and societies 
devoted solely to the appropriate objects""Of these institutions, not exceed
ing one hundred and sixty acres in extent, and not leased or otherwise 
used with a view to pecuniary profit, but all deeds or leases by which such 
property is held shall be filed for record before the property above 
described shall be omitted from the assessment; the books, papers and 
apparatus belonging to the above institutions, used solely for the purposes 
above contemplated, and the like property of students in any such institu
tion used for their education; moneys and credits belonging exclusively to 
such institutions, and devoted solely to sustaining them, but not exceeding 
in amount or income the amount prescribed by their charters or articles of 
incorporation; 

3. The farm produce of the person assessed, harvested by him, and all 
wool shorn from his sheep, within one year previous to the listing; all 
poultry, ten stands of bees, all swine and sheep under six months of age; 
and all other domestic animals under one year of age not hereinbefore 
exempt; obligations for rent not yet due, in the hands of original payees, 
private libraries, professional libraries to the actual value of three hun
dred dollars; family pictures; household furniture to the actual value 
of three hundred dollars and kitchen furniture; beds and bedding requisite 
for each family; all wearing apparel in actual use; and all food provided 
for the family; but the exemptions allowed in this subdivision shall not be 
held to apply to hotels and boarding houses except so far as said exempted 
classes of property shall be for the actual use of the family managing the 
same; 

4. The polls or estates, or both, of persons who by reason of age or 
infirmity may in the opinion of the assessor be unable to contribute to the 
public revenue, such opinion and the fact on which it is based being in all 
cases entered on the assessment roll, and subject to reversal by the board 
of review; 
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5. The farming utensils of any person who makes his livelihood by 
farming, the team, wagon and harness of the teamster or drayman who 
makes his living by their use in hauling for others, and the tools of any 
mechanic, not in any case to exceed three hundred dollars in actual value; 

6. Government lands entered and located, or lands purchased from this 
state, for the year in which the entry, location or purchase is made; 

7. The homestead, not to exceed eight hundred dollars in actual value, 
of the widow of any Union soldier or sailor who died during the late war 
while in service, or who has died since; also the homestead, not to exceed 
eight hundred dollars in actual value, of any honorably discharged Union 
soldier or sailor, unable to perform manual labor and dependent thereon 
for the support of himself and family; but the value of any other real estate 
owned by him shall be deducted from such exemption. In case of the liv
ing soldier or sailor, the assessor shall note the fact of the claim to exemp
tion on the assessment roll, and the same shall be subject to reversal by 
the board of review. [26 G. A., ch. 29; 21 G. A., ch. 97; C. '73, § 797; R., § 
711; C. '51, §455.] 

Public property: Lands held by the 
United States in trust for grantees are sub
ject to taxation as property of such grantees. 
A valid legal title is not necessary to author
ize taxation: Stockdale v. Treasurer of Webster 
County, 12-536. 

Prior to the expiration of five years from 
the filing of a declaratory statement in case 
of an entry of public lands under the home
stead law, a person seeking to avail himself 
of the provisions of the homestead act ac
quires no taxable interest in the land: Mori-
arty v. Boone County, 39-634. 

Where public lands were entered by 
forged scrip, and the entry subsequently 
canceled on that account and a new entry 
allowed, lield, that the lands were not taxable 
in the hands of the pre-emptor prior to the 
valid entry: Reynolds v. Plymouth County, 55-
90. 

If a party gets a land warrant from the 
government which, because of his own fraud, 
is cinceled,but afterwards by a proper appli
cation gets a warrant giving him an equity 
in the land, he is not liable for taxes on the 
land for the time between the issue of the 
first and second warrants: Bronson v. Ku-
huk, a Dillon, 490; Pitts v. Clay, 27 Fed., 635. 

In such a case the second warrant cannot 
be regarded as a substitute for the first, nor 
is there any estoppel against the party ob
taining the warrant towards a purchaser 
under a tax sale from asserting the invalidity 
of the first warrant: Ibid. 

One whose entry has been canceled but 
who, by rule of the land department is en
titled to priority in order to make another 
entry if he sees fit to do so, does not have 
such title to the land as to subject the land 
to taxation. In such case the patent subse
quently issued on a new entry would not re
late back to the time of the original entry: 
Durham v. Hussman, 88-29; Hussman v. Dur
ham, 165 U. S., 144. 

A tract of land omitted by mistake in 
making entry under a certificate, and which 
was subsequently, by compromise, entirely 
omitted from such location, another tract 
being substituted in its place, held not sub
ject to taxation: Scott v. Chickasaw County, 
46-253. 

The provisions of the act of congress ad

mitting Iowa into the Union, exempting 
bounty lands granted for military services 
from taxation for a term of three years from 
the date of the patent, held not applicable to 
lands entered upon military land warrants 
by the assignees thereof: Sands v. Adams 
County, 11-577. 

Under similar provisions, held, that the 
actual date of the patent when issued, and 
not the date of the entry under which title 
vested in the grantee, was to be considered 
in determining the time when the land be
came taxable in the hands of patentees: 
Fisher v. Wisner, 34-447. 

Where lands granted by the United States 
to aid in the improvement of the Des Moines 
river were conveyed to the state, to be con
veyed by it to the parties entitled thereto as 
the work should progress, held, that until 
such conveyance was actually made by the 
state the lands were not subject to taxation: 
Des Moines Nav. & R. Co. v. Polk County, 
10-1. 

Under the railroad land grant acts, by 
which, upon the completion of a twenty-mile 
section of road, the company became entitled 
to certain sections of public land as therein 
provided, held, that such land was taxable 
in the hands of the company from the time 
of the completion of the section of road, al
though certificates for it were not obtained 
until afterward: Iowa Homestead Co. v. Web
ster County, 21-221; Dubuque & P. R. Co. v. 
Webster County, 21-235. 

Lands granted to a railroad on condition 
that it comply with certain terms in the con
struction of its road become taxable as soon 
as such terms are complied with, although 
the lands are not yet certified or patented: 
Whitehead v. Plummer, 76-181. 

Public lands entered by a military land 
warrant continue exempt from state taxation 
under the statutes of this state until three 
years after the patent issues thereon, it be
ing so provided by the act of congress ad
mitting the state into the Union: Churchill v. 
Sowards, 78-472. 

Facts in a certain case held to show that 
the lands were reserved and the title with
held by competent authority, and therefore 
lield, that the lands were taxable: Iowa R* 
Land Co. v. Fitchpatrick, 52-244. 
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But where at the time the railroad be
came entitled to land under the grant it was 
occupied by a party claiming a homestead 
entry thereon, held, that it did not there
upon become subject to taxation, the United 
States holding it in trust for one or the other 
of the parties, and having still a duty to per
form with reference thereto: Dickerson v. 
Yetzer, 53-681. 

The fact that during nearly a month 
there was no adverse claim, and during that 
time the railroad company neglected to 
procure title, held not to render the land 
taxable to the company, in the absence of 
any showing that the neglect to procure title 
was for the purpose of escaping taxation: 
Ibid. 

Railroad lands earned by the construc
tion of the road, but not certified, and held 
by the government on account of conflicting 
claims, are not taxable while so withheld, 
and a tax title acquired at the sale thereof 
during such time is void: Doe v. Iowa B. 
Land Co., 54-657; Grant v. Iowa B. Land Co., 
54-673. 

Land which is held by the government 
to which a company or individual may ulti
mately acquire title by reason of a grant, 
but which has never been certified or set 
apart, and is incapable of identification, is 
not subject to taxation: Cedar Bapids & M. 
B. B. Co. v. Woodbury County, 29-247. 

Under a grant of lands to a state to aid in 
the construction of a railway, which lands 
were by the state granted to the company, 
held, that a patent by the governor to the 
company was evidence that the lands con
veyed thereby were then earned by such 
company, and that the patent issued as soon 
as the lands were earned, and that parol 
evidence was only admissible to show that 
the company had fraudulently prevented the 
issuance of a patent at the proper time for 
the purpose of avoiding payment of taxes 
upon the land earned: McGregor as M. B. B. 
Co. v. Brown, 39-655. 

Where a railroad land grant provided 
that the property be patented by the gov
ernor to the company entitled to the same 
npon the completion of its road, held, that in 
the absence of any showing of fraud upon 
the part of the company in causing a delay 
in the conveyance of title, the land became 
subject to taxation only upon actual convey
ance by the governor, although such con
veyance was delayed beyond the time when 
the company was entitled to the same: Iowa 
Falls & S. C. B. Co. v. Plymouth County, 40-
609. See also notes to 11308. 

The property of the state is not subject 
to special assessment for improvement of 
streets: Polk County Savings Bank v. State, 
69-24. 

Agricultural college lands leased for a 
term of years, with a provision for forfeiture 
on non-payment of rents, and with the priv
ilege to lessee of purchasing at the expira
tion of the lease, held not subject to taxation: 
Trustees of Agi. College v. Webster County, 34-
141. [But now see \ 1351.] 

Property of counties: The statutory pro
vision that property of a county shall be ex
empt from taxation when devoted entirely 

to public use, and not held for pecuniary 
profit, amounts to a declaration that before 
there was such statutory provision lands held 
by one county situated within another were 
not subject to taxation: Guthrie County v. 
Carroll County, 34-108. 

Taxes levied by the county upon lands to 
which it has an equitable title are void, and 
the purchaser thereof at tax sale, being af
fected with notice of such fact, acquires no 
title: Gibson v. Howe, 37-168. 

Land acquired and held by a county in 
order to secure to it an amount due from 
a defaulting officer is not taxable: Ibid. 

Where a county repudiates a contract of 
sale made by it, it cannot subject the land to 
taxation: Moore v. Morledge, 42-26. 

Swamp lands owned by the county at the 
time of an assessment of real property are 
not subject to taxation as against a subse
quent purchaser thereof: Iowa B. Land Co. 
v. Story County, 36-48. 

And where the sale of such land did not 
embrace the entire amount thereof held by 
the county, and the portions of the land sold 
were not yet determined upon, held, that the 
portions afterwards conveyed in pursuance of 
such sale were not subject to taxation until 
they were designated: Ibid. 

Swamp land is not liable to taxation so 
long as it is held and owned by the county. 
Where it is conveyed by the county after the 
close of the assessment, it should be passed 
as not subject to taxation for that year: 
Sully v. Poorbaugh, 45-453. 

Swamp lands belonging to one county sit
uated in another would be exempt from tax
ation were it not for the provision inserted 
in \ 1308 declaring such lands taxable: Guth
rie County v. Carroll County, 34-108. 

Certain land being exempt from taxation, 
as swamp land belonging to the county, held, 
that acts of ofHcers of the county in assessing 
it for taxation would not estop a subsequent 
purchaser of the county from asserting his 
title under the swamp land grant: Hayes v. 
McCormick, 83-89. 

Property devoted to public use: Prop
erty devised to trustees of a town in trust for 
the improvement of a public park, to be held 
as a perpetual fund for that purpose, interest 
and revenues only to be used, is not exempt 
from taxation in the hands of such trustees. 
To be exempt, the property in such case 
must be devoted entirely to public use and 
not held for pecuniary profit: Mitchellville v. 
Board of Supervisors, 64-554. 

The exemption of the property of a school 
district, used for school purposes, from taxa
tion, by reason of its being property devoted 
to a public use, extends only to general taxes 
and does not relieve it from a special tax as
sessed by a municipal corporation within 
which it is situated for building sidewalks: 
Sioux City v. Independent School Dist., 55-150. 

The property of a water company which 
is authorized to furnish water to a city and 
its citizens, its rates being under the control 
of the council and its property being subject 
to be bought by the city at a certain price, 
is not public property in such sense as to be 
exempt from taxation: Appeal of Des Moines 
Water Co., 48-324. 
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Property of educational and religious 
institutions: The residence of a professor 
owned by a college, and a parsonage owned 
by a church, are so devoted to the appropri
ate objects, of such institutions as to be exempt 
from taxation: Trustees of Griswold College v. 
State, 46-275. 

"Where the officiating pastor of a church 
held the legal title to certain lots in his own 
name, and allowed the same to be used by 
such church and the school connected there
with, without charge, held, that the property 
was not exempt from taxation: Laurent v. 
Muscatine, 59-404. 

Property conveyed to a religious society 
as a gift, with no conditions as to the use to 
which it shall be devoted, remaining vacant 
and unimproved at the time of taxation and 

' sale, is not exempt: Kirk v. St. Thomas 
Church, 70-287. 

Where property was acquired by a relig
ious institution under such circumstances as 
to be exempt from taxation, but had already 
been subject to taxation for seven months of 
the year, held, that its acquisition by such 
association did not relieve it from liability 
for the taxes oí the year in which it was thus 
procured: First Cong. Cliurch v. Linn County, 
70-396. 

The exemption from taxation in such a 
case was not intended to act retrospectively, 
and relieve from prior taxes or prior liabil
ity for taxes, but only to relieve the property 
from future liability: Ibid. 

The word "public" as used in this section 
in regard to the exemption of libraries, 
grounds and buildings of literary, scientific 
and religious institutions, etc., designates 
a class of libraries and does not refer to the 
grounds and buildings of the institutions and 
societies named. A vacant lot which is un
used cannot be deemed devoted solely to the 
appropriate objects of a literary institution 
and being held for sale with a view to pecun
iary profit it is not exempt from taxation. 
Foy v. Coe College, 64 N. W., 636. 

The fact that the title deed by which the 
property is held is filed for record as re
quired by this section should be averred. 
There is no legal presumption in this respect 
in favor of the party claiming the exemption: 
Nugent v. Dilworth, 63 N. W., 448. 

Lots purchased with the purpose of erect
ing a church building thereon but afterwards 
mortgaged to raise money with which to 
erect a church building elsewhere, and held 
for sale with the intention of applying any 
additional amount that may be realized there
from towards the same purpose, are not ex
empt from taxation. The requirement of 
the statute is that the property which is ex
empt shall be directly and not indirectly de
voted to the designated purpose: Ibid. 

Church property leased for other purposes 
is subject to taxation: See ? 2902. 

Burying grounds: As to a certain portion 
of property in controversy, which it was 
shown was used as a burying ground, held, 
that it was exempt from taxation and a tax 
sale thereof was void; but as to the balance 
of the property, which was held in trust for 
a church but was not used as church prop
erty, held, that it was not exempt: Mulroy v. 
Churchman, 52-238. 

Property of charitable and benevolent 
societies: Where a charitable society in
vested its "widows' and orphans' fund'* in 
real property, which was leased for business 
purposes, the proceeds being strictly applied 
to the proper objects of the fund, held, that 
such property was not exempt from taxation: 
Fort Des Moines Lodge v. Polk County, 56-34. 

Property of insane persons: Where the 
assessor omits to assess the land of an insane 
person on the ground that it is within the ex
emption of this section in favor of persons 
who, by reason of age or infirmity, are unable 
to contribute to the public revenue, the treas
urer has no authority to enter such land for 
taxation, the act of the assessor being only 
reversible by the board of equalization: Ord-
way v. Smith, 53-589. 

Tools: The term "tools" in this section, 
held to include the press, types, imposing 
stones and other implements of a printer nec
essary to carry on his business: Smith v. Os-
burn, 53-474. 

Lands purchased from state or XJ. S. : 
The terms "entry" and "location" when 
applied to acquisition of lands from the gov
ernment have a fixed and certain meaning, 
and cannot be applied to the grant of land 
by a congressional act, and therefore lands 
acquired by a congressional grant operating 
in prœsenti to pass the title without convey
ance or other assurance are not exempt from 
taxation under subd. 6 of this section: Good-
now v. Wells, 67-654; Goodnow v. Litchfield, 
67-691. 

It has not been decided by the courts of 
Iowa, in such cases, that government lands 
are not taxable until a year after they are 
patented. The time of patenting does not 
affect the question as to their taxability: 
Ibid. (Criticising Litchfield v. Webster County, 
101U. S.,773.) 

Therefore, held, that lands claimed by 
railroad companies under grants from the 
state in 1858, by virtue of a supposed grant 
from congress, which grant was made effec
tual by act of congress in the year 1861, were 
taxable for that year: Ibid. 

It was lield, however, in a similar case by 
the supreme court of the United States, that 
such lands were not taxable until the year 
1862: Litchfield v. Webster County, 101 U. S., 
773. 

Although the technical title to lands 
above the Raccoon forks, claimed under the 
Des Moines river grant, did not pass from 
the United States until the passage of the 
additional act of 1861, yet the claimants to 
such lands under the original grant had 
such title that the lands in their hands were 
subject to taxation before the passage of the 
later act. The confirmatory act of 1861 
related back to the first grant and perfected 
the title from that date: Stryker v. Folk 
County, 22-131; Litchfield v. Hamilton County, 
40-66. 

The latter case was reversed, however, 
in the supreme court of the United States: 
Litchfield v. Hamilton County, 101 U. S., 781. 

Prior to the enactment of subd. 6 of this 
section, held, that such lands acquired after 
the close of the assessment for the current 
year were not liable to taxation for that 
year: Des Moines Xnv. it It Co. v. Folk 
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County, 10-1; Tollman v. Treasurer, 12-531; lege v. State, 46-275: Sioiix City v. Independ-
Sully v. Poorbaugh, 45-453. ent School Dist., 55-150. 

Construction of exemptions: The legis- Taxation is the rule and exemption is the 
lature having declared the liability of prop- exception; therefore strict construction of 
erty to taxation, courts are not justified in the statute under which the exemption is 
indulging in fine distinctions in defeating claimed is also the rule: Farwell v. Des 
the legislative will. The exemption must Moines Brick Mfg. Co., 66 N. W., 176. 
rest upon some clear and just ground: Morse- Therefore, held, that a general exemption 
man v. Younkin, 27-350. from taxation will not extend to and embrace 

A statute exempting property from exe- special assessments for street improvements, 
cution or order of sale upon a judgment or Ibid. 
decree of court cannot be construed to ex- Exemption from taxation is not in the 
empt it from taxes, or sale therefor: Slane v. nature of a contract between the state and 
McCarroll, 40-61. the property owner, and does not prevent 

If property taxable under a previous gen- subsequent legislation altering the law and 
eral statute is afterwards claimed to be ex- removing the exemption: Shiner v. Jacobs, 
empted by a later statute, the exemption 62-392. 
must be shown to be clearly and unequivo- Therefore, held, that an exemption to the 
cally expressed: Davenport Nat. Bank v. owner of land by reason of the planting of 
Mittelbuscher, 4 McCrary, 361. trees thereon might be limited by a subse-

An exemption from taxes being an excep- quent statute applicable to land planted 
tion is strictly construed; therefore, lield, before the passage of the later act: Ibid. 
that such exemption applied only to general Tax sale of exempt property: The pur-
taxes and not to special assessments for local chaser at tax sale of property exempt from 
improvements: Cassady v. Hammer, 62-359. taxation acquires no lien thereon for taxes 

Taxation is the rule, exemption is the voluntarily paid for subsequent years, al-
except'on, and the statute under which ex- though the property had passed to a third 
emption is claimed should therefore be person who could not claim the exemption: 
strictly construed: Trustees of Qriswold Col- Byington v. Wood, 12-479. 

SEC. 1305. Valuation. All property subject to taxation shall be val
ued at its actual value, which shall be entered opposite each item, and shall 
be assessed at twenty-five per cent, of such actual value. Such assessed 
value shall be entered in a separate column opposite each item, and is to 
be taken and considered as the taxable value of such property, and the 
value at which it shall be listed and upon which the levy shall be made. 
Actual value of property as used in this chapter shall mean its value in 
the market in the ordinary course of trade. 

SEC. 1306. Levy and indebtedness not to be increased. Should 
the assessed valuation of the property of any county, township, city, town, 
district or other political or municipal corporation for the year 1898 or sub
sequent years exceed the average assessed valuation for the years 1896 and 
1897, the maximum rates of levy for such corporation for each of the various 
purposes for which taxes are levied shall, until otherwise provided by law, 
be so reduced that the amount of taxes raised for each of said purposes 
shall not exceed the amount which might have been raised on the average 
assessed valuation for the years 1896 and 1897 under the maximum rates of 
levy then existing; and the percentage limitation of indebtedness of such 
corporation shall be so reduced that such indebtedness shall not exceed the 
amount which by law might have been incurred on the .assessed valuation 
for the year 1897. The county auditor shall prepare an abstract of the 
average valuation for the years 1896 and 1897 for the entire county and for 
each township, city, town or district in the county, for the use of the board 
of supervisors, city and town councils for the year 1898 and subsequent 
years, and said board, city or town council shall, in making levies for 
county, city or town purposes, or other levies certified to them by the offi
cers or boards of the several local districts, carefully examine and reduce 
any such levies or estimates of the required funds in such an amount as 
may be necessary to prevent a greater rate of levy than the maximum 
herein provided for. Where boundaries shall be changed after the assess
ment in the year 1897 and before the assessment in the year 1898, the county 
auditor shall make up said valuation from the separate real estate embraced 
in the assessment districts created by said change of boundaries, and from 
the personal property therein, so far as may be practicable. It shall be 
unlawful for any officers or boards charged with the duty of levying taxes 
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or issuing bonds in any county, township, city, town, district or other polit
ical or municipal corporation, to levy a higher rate of taxes for any one 
year than the maximum rate provided for above, or to incur indebtedness 
in excess of the amount herein allowed. 

SEC. 1307. Remission in case of loss. The board of supervisors shall 
have power to remit in whole or in part the taxes of any person whose 
buildings, crops, stock or other property has been destroyed by fire, tor
nado or other unavoidable casualty, if said property has not been sold for 
taxes, or if said taxes have not been delinquent for thirty days at the time 
of the destruction. But the loss for which such remission is allowed shall 
be such only as is not covered by insurance. [15 G. A., ch. 66; C. 73, § 800; 
K, § 818.] 

Where a taxpayer makes application, of the board that it be refunded without a 
after he has paid his taxes, to have them re- direct order upon him to that effect: Crosby 
funded under this section, the treasurer may v. Flotte, 65-370. 
refuse to pay such rebate on a simple order 

SEC. 1308. What taxable—lands of other counties. All other prop
erty, real or personal, is subject to taxation in the manner prescribed, and 
this section is also intended to embrace: Perry franchises and toll bridges, 
which, for the purpose of this chapter are considered real property; horses, 
cattle, mules and asses over one year of age; sheep and swine over six 
months of age; money whether in possession or on deposit; and credits, 
including bank bills, government currency, property or labor due from 
solvent debtors on contract or judgment, mortgages or other like securi
ties, accounts bearing interest, property situated in this state belonging to 
any bank or company, incorporated or otherwise, whether incorporated in 
this or any other state; corporation shares or stocks not otherwise assessed 
or excepted; public or municipal bonds, stocks or loans; household furni
ture, beds and bedding made use of in hotels and boarding houses and not 
hereinbefore exempted; gold and silver plate, watches, jewelry and musi
cal instruments; every description of vehicle, including bicycles; thresh
ing machines; boats and vessels of every description, wherever registered 
or licensed, and whether navigating the waters of the state or not, if owned 
either wholly or in part by inhabitants of this state, to the amount owned 
in this state. All lands in this state which are owned or held by any other 
county or counties claiming title under locations with swamp land indemnity 
scrip, or otherwise, shall be taxed the same as other real estate within the 
limits of the county. [26 G. A., chs. 30, 31; C.73, § 801; R , § 712; C. '51, 
§ 456.] 

What property is taxable: A valid legal until afterwards: Iowa Homestead Co. v. Web-
title is not necessary to authorize taxation, ster County, 21-221; Dubuque & P. JR. Co. v. 
Lands held by the United States in trust for Webster County, 21-235; Whitehead v. Plum-
grantees are subject to taxation as property mer, 76-181. And see notes to \ 1304. 
of such grantees: Stockdalev. Treasurer, etc., Mortgages held by nonresidents are not 
12-536. taxable in this state: Davenport v. Mississippi 

Title to public land may be acquired by a & M. B. Co., 12-539. 
purchaser so as to render the land subject A purchase money mortgage is not ex-
to taxation prior to the issuance of a patent: empt from taxation. To tax such security is 
Barrett v. Kevane, 69 N. W., 1036. not, at least as to the person owning the 

A party who acquires a right to possession mortgage, double taxation: McGregor v. Van-
of property belonging to a city is to be re- pel, 24-436. 
garded as the owner, and liable for the taxes The taxation of a mortgage debt in the 
thereof: Muscatine v. Chicago, B. I. & P. B. hands of the mortgagee, and also of the 
Co., 79-645. property in the hands of a mortgagor, is not 

Under the railroad land grant acts by double taxation: Meyer v. Dubuque County, 
which upon the completion of a twenty-mile 49-193. 
section of road the company became entitled Where, under a bond for a deed or in
to certain sections of public land as therein strument of a similar nature, the vendee 
provided, held, that such land was taxable goes into possession as owner and becomes 
in the hands of the company from the time liable for the taxes, the grantor should be 
of the completion of the section of road, al- taxed for the unpaid purchase money as 
though certificates for it were not obtained moneys and credits: Ibid. 
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Under particular facts indicating that 
conveyance of real property to a taxpayer 
was intended as between the parties merely 
as security for a loan, held, that the board of 
equalization was authorized to assess the 
property to the former owner, and the pur
chase price to the presumed purchaser as 
moneys and credits: Waller v. Jaeger, 39-228. 

Notes which are left in another state for 
safe keeping are still subject to taxation in 
this state to the owner residing here. The 
debts exist independently of the notes them
selves and follow the owner, though as to 
moneys and credits under the control of an 
agent in another state for the purpose of in
vestment for profit, the rule might be differ
ent. (See \ 1320): Hunter v. Board of Super
visors, 33-376. 

Manuscript books containing abstracts of 
title which are salable for a money value 
and are employed at a profit in the business 
of furnishing abstracts, are taxable: Leon 
Loan Co. v. Equalization Board, 86-127. 

Where the owner of a farm had made an 
executory oral agreement to convey the same 
at a future time, a part of the consideration 
being paid, the balance to be paid at the time 
of conveyance, held, that the unpaid purchase 
money was a credit within the meaning of 
this section, although payment could not be 
demanded until conveyance was tendered: 
Perrine v. Jacobs, 64-79. 

Railway property: The right of way of 
a railroad company, and land held by it for 
depot purposes, are subject to taxation. Al
though they are taken for public use they 
are the property of the corporation: Bur
lington <6 M. B. B. Co. v. Spearman, 12-112.-

Therefore, held, under a statute providing 
for taxation of railway property only through 
the shares of stock of the company that its 
depot grounds might be subjected to a side
walk tax: Ibid. 

Under former statutes by which the 
property of corporations was taxable only 
through the shares of stock of its stockhold
ers, held, that land owned by a railroad com
pany was not taxable as real property: Tall-
man v. Treasurer, 12-531; Dubuque & S. C. B. 
Co. v. Dubuque, 17-120; Faxton v. McCosh, 12-
527; Davenport v. Mississippi & M. B. Co., 12-
539. Also held, that the provision of the 
Code of '51, that stock owned by nonresi
dent stockholders in railroad and similar 
corporations in this state should be taxable 
in the county where either terminus of the 
road was situated, was valid: Faxton v. Mc
Cosh, 12-527. 

Under the Revision the property of rail
roads was to be assessed and taxed in the 
same manner as the property of individuals: 
Iowa Homestead Co. v. Webster County, 21-221; 
Dubuque & P. B. Co. v. Webster County, 21-
235. 

As to whether the track, depot grounds, 
buildings, etc., of a railway corporation, sit
uated within the limits of a city, were under 
S G. A., ch. 173, which imposed a tax of one 
per cent, per annum upon the gross earnings 
in lieu of all taxes for any and all purposes, 
subject to municipal taxation, the supreme 

court were equally divided: Davenport v. 
Mississippi & M. B. Co., 16-348; Dubuque & 
S. C. B. Co. v. Dubuque, 17-120. 

But under 12 G. A., ch. 196, similar to the 
act last referred to, it was held that such 
property was subject to taxation for munici
pal purposes and that the one per cent, was 
only in lieu of state and county taxes: Dun-
leith & Dubuque Bridge Co. v. Dubuque, 32-
427; Davenport v. Chicago, B. I. & P. B. Co., 
38-633; Dubuque v. Chicago, D. á M. B. Co., 
47-196; and that 14 G. A., ch. 26, ? 9, by 
which it was sought to release railway com
panies from such taxes previously levied, 
was unconstitutional: Dubuque v. Illinois 
Cent. B. Co., 39-56. 

As to whether, under the acts of 1862 and 
1868 above referred to, the rolling stock of 
a railway corporation was subject to munici
pal taxation in the city where the company 
had its principal place of business, see the 
cases of Davenport v. Mississippi & M. B. Co.; 
Dubuque & S. C. B. Co. v. Dubuque; Dubuqvœ 
v. Illinois Cent. B. Co., supra. 

As to taxation of railway property under 
present law, see \\ 1334-1342. 

Corporation property and stocks: Under 
prior provisions, held, that the real property 
of a private corporation for pecuniary profit 
is taxable as other property, and the shares 
of stock in such companies were also taxable 
under \ 813 of Code of '73. As to whether both 
might be taxed at once, and whether that 
would be double taxation, quœre: Appeal of 
Des Moines Water- Works, 48-324. 

Although the taxation of the property of 
a corporation to the corporation, and the 
shares of its capital stock to its stockholders, 
may amount to double taxation, yet such a 
provision is not unconstitutional: Cook v. 
Burlington, 59-251. 

Premiums received by an insurance com
pany, being a gross income, are not taxable 
property so as to permit of a tax levy thereon 
by a municipal corporation under an author
ity to collect taxes upon "taxable property:" 
Dubuque v. Northwestern L, Ins. Co., 29-9; 
Burlington v. Putnam Ins. Co., 31-102. 

Assets of a life insurance company con
sisting of loans, notes taken for premiums, 
bonds, cash, etc., were subject to taxation as 
belonging to the class of moneys and credits, 
but the company was entitled to deduct there
from liability to its stockholders and policy
holders: Equitable L. Ins. Co. v. Board of 
Equalization, 74-178. 

The assessment of stock in a mutual loan 
and building association cannot be dimin
ished by the deduction of the debts of the 
owner: Bridgman v. Keokuk, 72-42. 

As to the taxation of bank and corpora
tion stock, see \\ 1322, 1323. 

Swamp lands of another county: Prior 
to the enactment in 1873 of the provision as 
to lands held by a county under the swamp 
land grant, such lands were not liable to 
taxation in another county: Guthrie County v. 
Carroll County, 34-108; Cdllanan v. Wayne 
County, 73-709. 

Further, see notes to § 1304. 
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SEC. 1309. Credits defined. The term credit, as used in this chapter, 
includes every claim or demand due or to become due for money, labor or 
other valuable thing, every annuity or sum of money receivable at stated 
periods, and all money or property of any kind secured by deed, title bond, 
mortgage or otherwise; but pensions of the United States or any of them, 
or salaries, or payments expected for services to be rendered, are not 
included in the above term. [C. 73, § 802; R , § 713; C'51, §457.] 

The term " credits " as here used includes In general as to the term " credits," see 
shares of corporate stock: First Nat. Bank v. Equitable L. Ins. Co. v. Hoard of Equalization, 
City Council of Albia, 85-736. 74-178. 

SEC. 1310. Moneys—credits—annuities—bank notes—stock. Mon
eys, credits and corporation shares or stocks, except as otherwise pro
vided, cash, circulating notes of national banking associations, and United 
States legal tender notes, and other notes, and certificates of the United 
States payable on demand, and circulating or intended to circulate as cur
rency, notes, including those secured by mortgage, accounts, contracts for 
cash or labor, bills of exchange, judgments, choses in action, liens of any 
kind, securities, debentures, bonds other than those of the United States,, 
annuities, and corporation shares or stocks not otherwise taxed in kind, 
shall be assessed as provided in this chapter. [C'73, § 813; R., § 721; C 
'51, § 466.] 

Although the taxation of the property of ject to the payment of municipal taxes: 
a corporation to the corporation, and the McGregor v. McGregor Branch of State Bank, 
shares of its capital stock to its stockholders, 12-79. 
may amount to double taxation, yet such a Stock in a national bank should be as-
provision is not unconstitutional: Cook v. sessed at its market value, whether that be 
Burlington, 59-251. above, below, or at par: First Nat. Bank v. 

The shares of stock of such companies City Council of Albia, 86-28. 
are, under this section, taxable in the hands Any portion of the capital of a bank 
of the owners thereof. Whether both shares which is invested in U. S. bonds should be 
and property may be taxed, and whether exempted from taxation: Ottumwa Savings 
that would amount to double taxation, quaere: Bank v. Ottumwa, 63 N. W., 672: Campbell v. 
Appeal of the Bes Moines Water Co., 48-324. Centerville, 69-439; German Am. Savings Bank 

The stockholder is taxable upon his in- v. Burlington, 54-609. 
terest in the corporate property, including While it may be true that one of the in-
surplus, as well as upon his capital stock: ducements for the purchase of such bonds is 
Equitable L. Ins. Co. v. Board of Equalization, their non-taxable quality, yet it does not 
74-178. constitute fraud on the part of the bank that 

Under prior provisions the shares of it thus invests its capital in such bonds, at 
stock of a stockholder in a bank incorpo- least where it appears that such investment 
rated under the general incorporation laws was a legitimate use of its funds: Ottumwa 
of the state were to be taxed to the owner as Savings Bank v. Ottumwa, 63 N. W., 672. 
his individual property: Henkle v. Keota, 68- Where the property of the corporation is 
334. [But see \ 1322.] not otherwise assessed it is not error to as-

Under the provisions of the Code of '51, sess it to the company under the mistaken 
held, that a banking corporation doing busi- designation of corporate stock: Bobbins v. 
ness within the limits of a city was sub- Magoun, 70 N. W., 700. 

SEC. 1311. Deducting debts. In making up the amount of money or 
credits which any person is required to list, or to have listed or assessed, 
including actual value of any building and loan shares, he will be entitled 
to deduct from the actual value thereof the gross amount of all debts in 
good faith owing by him, but no acknowledgment of indebtedness not 
founded on actual consideration, and no such acknowledgment made for 
the purpose of being so deducted, shall be considered a debt within the 
intent of this section, and so much only of any liability of such person as 
security for another shall be deducted as he believes he will be compelled 
to pay on account of the inability of the principal debtor, and if there are 
other sureties able to contribute, then so much only as he in whose name 
the list is made will be bound to contribute; but no person will be entitled 
to any deduction on account of any deposit or security note given in aid of 
the organization of a mutual insurance company for the premiums of insur
ance, nor on account of any unpaid subscription to any institution, society» 
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corporation or company; and no person shall be entitled to any deduction 
on account of any indebtedness contracted for the purchase of United 
States bonds or other non-taxable property. [C. 73, § 814; R., § 722; C '51 , 
§ 467.] 

This provision for the deduction of debts 
i* not in conflict with the constitutional pro
hibition against local or special laws for the 
assessment or collection of taxes: Macklot v. 
Davenport, 17-379. 

One who is taxed as a merchant under § 
1318 cannot deduct his debts: McConn v. 
Boberts, 25-152. 

Where the taxpayer having been acting 
as an agent for a nonresident for the loaning 
of money, and having been taxed as agent for 
such money, executed notes to the persons 
who had been principals, by which he became 
personally liable as borrower for the money 
in his hands for investment, and then set off, 
as against such money in his hands, the 
amount of his individual indebtedness on the 
obligations thus executed, held, that it not 
appearing that there was any fraud or want of 
good faith, he was not subject to assessment 
for such property, the amount of his indebt
edness being greater than the amount of his 
moneys and credits as thus estimated: Hutcli-
inson v. Board of Equalization, 67-37. 

Whether a taxpayer is entitled to have 
an acknowledgment of indebtedness entered 
into by him deducted from the amounts of 
moneys and credits which he is required to 
list for assessment depends upon whether it 
is founded upon an actual consideration. If 
it is founded upon such consideration, and 
evidences an actual indebtedness, he is enti
tled to have it deducted regardless of the 
motive which may have influenced him to in
cur the obligation: Hutchinson v. Board of 
Equalization, 67-182. 

Where property of a nonresident was un
der the control and management of an agent 
in the state, within the provision of \ 1320, 
held, that the fact that he gave a note to his 
principal for the amount of such notes for the 
purpose of exempting them from taxation, 
such note not representing any real indebt
edness, would not entitle such agent to de
duct from the amount of the notes under his 
control the amount of such fictitious indebt
edness: Hutchinson v. Board of Equalization, 
66-35. 

Under prior provisions held, that stock in 
a corporation was not to be classed as credits 

under this section in such a sense that debts 
of the owner could be set off against its value 
for purposes of asssssment: Bridgman v. Ke 
okuk, 72-42. But quatre; see Primghar State 
Bank v. Berick, 64 N. W., 801. 

To the contrary it has been held that the 
holder of stock in a national bank may set off 
against it indebtedness owing by him: First 
Nat. Bank v. City Council, 86-28; Farmers 
& Traders Nat. Bank v. Hoffman, 61 N. W., 
418; Bichards v. Bock Bapids, 31 Fed., 505. 
As to taxation of stock in national and state» 
or savings banks respectively, see \ 1322 and 
notes. 

A corporation being bound to pay to its 
stockholders all its capital and profits upon 
the winding up of its affairs, the amount 
which the stockholders would receive were 
the corporation wound up is an indebtedness 
which may be deducted from the amount of 
moneys and credits belonging to the corpo
ration. Therefore, held, that the assets of a 
life insurance company, consisting of securi
ties, premium notes, cash, etc., were subject 
to deduction for the purpose of taxation, of 
the amount of liability of the corporation to 
its stockholders and also its liability to its 
policy-holders: Equitable L. Ins. Co. v. Board 
of Equalization, 74-178. 

So held, also, in case of a fire insurance 
company: Hawkeye Ins. Co. v. Board of Equal
ization, 75-770. 

The obligation which a corporation owes 
to its stockholders to pay to them the sur
plus over and above the capital stock cannot 
be deemed an indebtedness which may be set 
off as against such surplus and thus relieve 
the corporation from taxation therefor: 
Iowa State Savings Bank v. Burlington, 61 N. 
W., 851. 

In case of a banker the excess of deposits 
and bills payable over cash and bills re
ceivable may be deducted from moneys and 
credits: Campbell v. Centerville, 69-439. 

The moneys and credits of a corporation 
from which are to be deducted its liabilities 
do not include real estate and other property 
for which taxation is specifically provided: 
Equitable L. Ins. Co. v. Board of Equaliza
tion, 74-178. 

S E C . 1312. Lis t ing—by w h o m . Every inhabitant of this state, of full 
age and sound mind, shall list for the assessor all proper ty subject to 
taxation in the state, of which he is the owner, or has the control or 
management, in the manner herein directed: The proper ty of one under 
disability, by the person having charge thereof; that of a married woman, 
by herself or husband; that of a beneficiary for whom the proper ty is held 
in trust, by the trustee, and the personal proper ty of a decedent by the 
executor or administrator, or if there is none, by any person interested 
therein; that of a body corporate, company, society or par tnership, by its 
principal accountant, officer, agent or partner, as the assessor may demand. 
Proper ty under mortgage or lease is to be listed by and taxed to the 
mortgagor or lessor, unless listed by the mortgagee or lessee. [C. 73 , § 
803; R., §714; C.'51, §458.] 
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It is the duty of the mortgagor of real 
property to pay the taxes thereon: Porter v. 
Lafferty, 33-254; Dayton v. Bice, 47-429. 

While property which is under mort
gage or lease may be assessed to the mort
gagor, the mortgage itself is to be assessed 
as personal property to the mortgagee, and 
if he be a nonresident it cannot be assessed 
in this state: Davenport v. Mississippi & M. 
B. Co., 12-539. 

Where a purchaser of real estate under 
contract for a deed takes possession thereof, 
he is liable for the taxes thereon, and on 
subsequently taking the deed cannot require 
the vendor to covenant against such taxes: 
Miller v. Corey, 15-166. 

. The personal property of a decedent 
should, as a rule, be assessed in the county 
of which he died a resident, and not in the 
county where the executor resides: McGreg
or's Ex'rs v. Vanpel, 24-436. 

As to listing real property of decedent, to 
his heirs without naming them, see \ 1353. 

Where the administrator is a resident of 
the same county where decedent died, but of 

another township, the personal property 
coming into possession of the administrator 
should be assessed in the township where 
the administrator resides: Caineron v. Bur
lington, 56-320. 

Where there are two executors both hav
ing actual possession of personal property of 
the decedent and both residing in the same 
county but in different taxation districts 
each should return to the assessor- of his 
district or township such personal property 
of decedent as may be in his immediate pos
session in such township: Burns v. McNally, 
90-432. 

I t does not follow that property which 
though in possession of an executor has a 
fixed and abiding place or location in 
another township than that of executor's 
residence will necessarily be assessable in 
the township of such residence: Ibid. 

The personal property of a ward is to be 
assessed in the county where his guardian 
lives although the ward has a legal residence 
in another county: Hinkhouse v. Wilton, 62 
N. W., 782. 

SEC. 1313. Place of listing. Moneys and credits, notes, bills, bonds, 
and corporate shares or stocks no1¡ otherwise assessed, shall be listed and 
assessed where the owner lives, except as otherwise provided, and except 
that, if personal property not consisting of moneys, credits, corporation or 
other shares of stock, or bonds, has been kept in another assessment 
district during the greater part of the year preceding the first of January, 
or of the portion of that period during which it was owned by the person 
subject to taxation therefor, it shall be taxed where it has been so kept. 

Decisions prior to adoption, of this Code: 
The rule as to the place of taxing movable 
property is hard to fix, but it is not depend
ent upon the location of the property: Bhyno 
v. Madison County, 43-632. 

As a general rule personal property is 
taxed where the owner resides: Anient v. 
Humphrey, 3 G. Gr., 255. 

Moneys and credits are assessable and 
taxable at the place of the owner's residence 
and not elsewhere, and an assessment at an
other place is void: Barber v. Farr, 54-57. 

A debt of which a note is evidence is sub
ject to taxation where the creditor resides, 
although the note itself is deposited in an
other state for safe keeping: Hunter v. Board 
of Supervisors, 33-376. 

Where plaintiff had been residing with 
his family at Osceola, but afterwards went 
to Chicago, engaging in business there with
out removing his family, held, that he was 
still subject to taxation in Osceola: Nugent 
v. Bates, 51-77. 

Facts in a particular case as to domicile 
and residence held sufficient to show that the 
property of plaintiff was not assessable in the 
township where he was assessed: Babcock v. 
Township Board of Equalization, 65-110. 

Where the wife of a naval officer whose 
husband was absent from the state left the 
state to join him without intention of return
ing, still owning the home in which they 
had resided and some furniture therein, 
held, that she was not a resident of the state 
so as to be subject to taxation: Bemey v. 
Board of Equalization, 80-470. 

Property in transitu from or through a 
state cannot be taxed. Hence, corn cribbed 

in Iowa as an incident to its shipment 
through or from the state is not taxable. If, 
however, it is put in cribs with no purpose 
of immediate shipment, but to await the 
future course of the markets, or for the pur
pose of avoiding taxation, the transit will be 
considered as at an end: Ogilvie v. Crawford, 
County, 2 McCrary, 148. 

A stock of merchandise located within a 
district should be taxed there for school 
purposes, although the owner resides in a 
different district: Ament v. Humphrey, 3 G. 
Gr., 355; Lemp v. Hastings, 4 G. Gr., 448. 

If personal property has no established 
locality, and is used in doing business in a 
county or district in which the owner does 
not reside, it is to be listed and assessed at 
the place at which the owner resides; but if 
it has a known locality, and is used in doing 
business in that locality, it must be listed 
and taxed in the county or district where i t 
is thus used: Lemp v. Hastings, 4 G. Gr., 448. 

Where a taxpayer sought by replevin to 
recover a horse seized for municipal taxes, 
held, that he could not recover in the ab
sence of an averment that the personal prop
erty on which such tax was levied was not 
Habitually used within the city: Buell v. 
Schaale, 39-293. 

Where personal property within a city is 
owned by a nonresident the officer or agent 
who has control thereof stands in the place 
of the owner, and its situs as to taxation, un
less otherwise prescribed, is his place of 
business: Dubuque v. Illinois Cent. B. Co., 39-
56, 67. 

It is the province of the general assembly 
to determine what property actually in the 
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state is taxable. Money loaned and invested this state to the owner residing here. The 
within the state and under the control and debts exist independently oí the notes them-
management of an agent here may be taxed selves, and iollow the owner, though as to 
under the provisions of statute: Hutchinson moneys and credits under the control of an 
v. Board of Equalization, 66-35. agent in another state for the purpose of in-

Notes which are left in another state for vestment for profit the rule might be differ-
safe keeping are still subject to taxation in ent: Hunter v. Board of Supervisors, 33-376. 

SEC. 1314. Who deemed owners—commission merchants. Com
mission merchants, and all persons trading and dealing on commission, and 
assignees authorized to sell, and persons having in their possession prop
erty belonging to another subject to taxation in the assessment district 
where said property is found, when the owner of the goods does not reside 
in the county, are, for the purpose of taxation, to be deemed the owners of 
the property in their possession. [C. 73, § 804; R , § 715; C. '51, § 459.] 

SEC. 1315. Grain, ice and coal dealers. Each grain, ice or coal 
dealer shall be assessed upon the average amount of capital used by him 
in conducting his business. In estimating the amount of capital so used, 
there shall be taken into consideration the increase and decrease of the 
value of grain held in store, and upon the value of his warehouses, ice 
houses, granaries or cribs situated upon lands leased from railway com
panies or other persons, and upon the value, if any, of such leasehold 
interest. 

SEC. 1316. Listing property of another. Any person required to list 
property belonging to another shall list it in the same county in which he 
would be required to list it if it were his own, except as herein otherwise 
directed; but he shall list it separately from his own, giving the assessor 
the name of the person or estate to which it belongs. [C. 73, § 805; R., § 
716; C. '51, § 461.] 

See notes to \ 1312. 

SEC. 1317. Business in different districts—partners. When a 
person, firm or corporation is doing business in more than one assessment 
district, the property and credits existing in any one of such districts, or 
arising from business done in such district, shall be listed and taxed in that 
district, and the credits not existing in or pertaining especially to the 
business in any district shall be listed and taxed in that district where the 
principal place of business may be. The personalty, moneys and credits 
connected with or growing out of all business transacted directly or 
indirectly by or through the servants, employes or agents of any person, 
firm or corporation engaged in the banking business, having an office or 
agency in more than one assessment district for the transaction of business, 
shall be taxable as provided in this chapter for the taxing of private banks 
and bankers, in the assessment district where said branch business is done. 
An assessment made in such district shall be considered and proper deduc
tion made in determining the taxable property of such person or firm, or 
shares of stock of such corporation, at its principal place of business. The 
stipulation for the payment of obligations growing out of the business of 
such agency, in another district than the place where such agency is 
located, shall not determine where the property or credits of such parties 
shall be taxed. Any individual of a partnership is liable for the taxes due 
from the firm. [C. 73, § 806; R , § 717; C. '51, § 463.] 

A similar provision (? 806 of Code of '73), ed in one county by a person who resides in 
held of somewhat doubtful application where another is taxable where the business is 
the person was doing business in more than located, though it may be temporarily sus-
one county unless the business in the differ- pended during a part of the year: Dean v. 
ent counties was of the same kind. Capital Solon, 66 N. W., 182. And see notes to \ 
invested in the manufacturing business locat- 1313. 

SEC. 1318. Merchants. Any person, firm or corporation owning, or 
having in his possession, or under his control within the state, with authority 
to sell the same, any personal property purchased with a view of its being 
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sold, or which has been consigned to him from any place out of this state 
to be sold within the same, or to be delivered or shipped by him within or 
without this state, shall be held to be a merchant for the purposes of this 
title. In assessing such stocks of merchandise, the assessor shall require 
the production of the last inventory taken, and in the assessment roll shall 
state the date thereof, and if in the judgment of the assessor such is not 
correct, or if such time has elapsed since the inventory was taken that it 
shall have ceased to be reliable as to the value thereof, he shall appraise 
the same by personal examination. The assessment shall be made at the 
average value of the stock during the year next preceding the time of 
assessment, and, if the merchant has not been engaged in business so long, 
then the average value during such time as he shall have been so engaged, 
and, if commencing, then the value at the time for assessment, and the pro
visions of this section shall apply and constitute the method of taxation of 
a corporation whose business or principal business is of a like character, 
and shall be in lieu of any tax on the corporate shares. [C. '73, § 815: R., 
§723; 0.'51, §468.] 

Under the Revision which did not have borrowed capital would not relieve the own-
in the following section the express provision er from taxation thereon. Debts can only 
as to packing of meats, held, that a person be deducted from moneys and credits: Mc-
engaged in buying and packing pork was a Conn v. Roberts, 25-152. 
merchant within the meaning of this section, If a person resides in one county and is 
and the fact that the property was held with conducting a mercantile business in another 
a view of selling it out of the state did not the stock of merchandise should be taxed in 
affect the liability of the owner to taxation the county where the business is done: Dean 
upon such property. And that the fact that v. Solon, 66 N. W., 182. 
the property was purchased on credit or on 

SEC. 1319. Manufacturers. Any person, firm or corporation who 
purchases, receives or holds personal property of any description for the 
purpose of adding to the value thereof by any process of manufacturing, 
packing of meats, refining, purifying, or by the combination of different 
materials, with a view to making gain or profit by so doing, and selling 
the same, shall be held a manufacturer for the purposes of this title, and he 
shall list for taxation such property in his hands; but the average value 
thereof to be ascertained as in the preceding section, whether manufactured 
or unmanufactured, shall be estimated upon those materials only which 
enter into its combination or manufacture. Machinery used in manufacturing 
establishments shall, for the purpose of taxation, be regarded as real estate. 
Corporations organized under the laws of this state for pecuniary profit, and 
engaged in manufacturing as defined by this section, and which have their 
capital represented by shares of stock, shall, through their principal 
accounting officers, list their real estate, personal property and moneys and 
credits in the same manner as is required of individuals. The owners of 
capital stock of manufacturing companies, as herein provided for, having 
listed their property as above directed, shall be exempt from assessment 
and taxation on such shares of capital stock. [18 G. A., ch. 57, §§ 1, 2; 
C.73, § 816; R , § 724; C'51, § 469.] 

The property taxable under this section sewer pipe and drain tile is a manufacturer 
is such only as is held for the purpose of ad- within the provisions of this section and not 
ding to the value thereof by the process of a merchant under the preceding section: 
manufacturing and with a view to a gain of Appeal of Iowa Pipe and Tile Co., 70 N. W., 
profit by such manufacture and the sale lío. 
thereof. Such things as do not become a Fuel used in manufacturing is not to be 
part of the commodity when ready for sale estimated as part of the material entering 
are excluded: Dean v. Solon, 66 N. W., 182. into the manufacture: Ibid. 

A company manufacturing and selling 

SEC. 1320. Agent personally liable. Any person acting as the agent 
of another, and having in his possession or under his control or manage
ment any money, notes and credits, or personal property belonging to such 
other person, with a view to investing or loaning or in any other manner 
using or holding the same for pecuniary profit, for himself or the owner, 
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shal l be required to list the same at the real value, and such agent shal l be 
personal ly liable for the tax on the same; and if he refuse to render the l ist 
or to swear to the same, the amount of such money, property, notes or 
credits may be listed and valued according to the best knowledge and judg
ment of the assessor. [C. 73 , § 817; R., § 725.] 

These provisions are not unconstitutional, money thus under his management and con-
The property involved being protected by trol by executing to his principal a note for 
the laws of the state to the same extent as the amount of such money not representing 
any other property, and the rate of taxation any real indebtedness on the part of the 
being the same, it cannot be said that the agent. Such fictitious indebtedness would 
property may, by such provision, be appro- not be within the statutory provision allow-
priated to public use without compensation: ing a setting off of debts as against moneys 
Hutchinson v. Hoard of Equalization, 66-35. and credits: Ibid. 

Although for some purposes the suits of In a particular case, held, that the party 
moneys and credits is deemed to be where did not have the possession, management 
the owner resides, yet such property may be and control of the property of another as 
deemed within the state for the purpose of agent in such sense as to make him liable for 
taxation and may be taxable as well as other taxes thereon: Hutchinson v. Board of Equal-
kinds of personal property situated within ization, 67-182. 
the state under the control and management Section applied: Hunter v. Board of Su-
of an agent: Ibid. pervisors, 33-376. 

An agent cannot escape taxation on the 

S E C . 1321. Pr ivate bankers . Pr iva te banks or bankers , or any per
sons other than corporations hereinafter specified, a pa r t of whose business 
is the receiving of deposits subject to check, on certificates, receipts , or 
otherwise, or the selling of exchange, shal l p repare and furnish to the 
assessor a sworn statement, showing the assets, aside from real estate, and 
liabilities of such bank or banker on January first of the current year, as 
follows: 

1. The amount of moneys, specifying separately the amount of moneys 
on hand or in transit , the funds in the hands of other banks, bankers , brokers 
o r other persons or corporations, and the amount of checks or other cash 
items not included in either of the preceding items; 

2. The actual value of credits, consisting of bills receivable owned by 
Tnem, and other credits due or to become due; 

3. The amount of all deposits made with them by others, and also the 
amount of bills payable; 

4. The actual value of bonds and stocks of every kind and shares of 
capi ta l stock or joint stock of other corporations or companies held as an 
investment, or in any way represent ing assets, and the specific kinds and 
description thereof exempt from taxation; 

5. All other property pertaining to said business, including real estate, 
vrhich shall be specially listed and valued by the usual description thereof; 

The aggregate actual value of moneys and credits, after deducting 
therefrom the amount of deposits and of debts owing by such bank as pro
vided in this chapter, and the aggregate actual value of bonds and stocks, 
af ter deducting the portion thereof exempt, or otherwise taxed in this state, 
and also the other proper ty pertaining to the business, shal l be assessed at 
twenty-five per cent, of the actual value of the same, not including real 
«state, which shall be listed and assessed as other rea l estate. [15 G. A., 
•ch. 63; C'73, § 812; R., §§ 719, 720; C '51 , §§ 460, 465.] 

Under \ 812, of Code of '73, by which pri- year, an assessment on average deposits was 
vate bankers were taxable on the average not authorized: Branch v. Marengo, 43-600. 
"value of their moneys and credits during the 

S E C . 1322. National , state and s a v i n g s banks. Shares of stock of 
national banks shall be assessed to the individual stockholders at the place 
where the bank is located. Shares of stock of state and savings banks and loan 
and trust companies shall be assessed to such banks and loan and t rus t compa
nies and not to the individual stockholders. At the time the assessment is 
made, the officers of national banks shall furnish the assessor with a list of 
a l l the stockholders and the number of shares owned by each, and he shal l 

30 
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list to each stockholder under the head of corporation stock the total value 
of such shares. To aid the assessor in fixing the value of such shares, the 
corporations shall furnish him a verified statement of all the matters pro
vided in the preceding section, which shall also show, separately, the 
amount of capital stock, and the surplus and undivided earnings, and the 
assessor, from such statement and other information he can obtain, including 
any statement furnished to and information obtained by the auditor of state, 
which shall be furnished him on request, shall fix the value of such stock, 
taking into account the capital, surplus and undivided earnings. In arriv
ing at the total value of the shares of stock of such corporations, the amount 
of their capital actually invested in real estate, owned by them, shall be 
deducted from the real value of such shares, and such real estate shall be 
assessed as other real estate, and the property of such corporations shall 
not be otherwise assessed. [23 G. A., ch. 39; 15 G. A., ch. 60, § 28; 15 G. 
A., ch. 63; C.73, §§ 812, 818-20; R., §§ 719, 720; C'51, §§ 460, 465.] 

Previous statutory provisions as to tax
ation of shares in national banks held inop
erative for the reason that the capital and 
not the shares of stock of state banking in
stitutions were under the state statutes then 
existing subject to taxation, and therefore, 
under the national banking act, shares of 
stock in national banks could not be taxed: 
Hubbard v. Board of Supervisors, 23-130; 
Olmstead v. Board of Supervisors, 24-33; Lau-
mun v. Bes Moines County, 29-310. 

But under subsequent state statutes, held, 
that shares in state banks became subject to 
taxation so that stock in national banks be
came taxable: Morseman v. Younkin, 27-350. 

Under the act of congress with reference 
to the taxation of national banks, the shares 
of stock and the real estate of such banks are 
alone subject to taxation. Personal prop
erty belonging to such associations cannot 
be taxed: National State Bank v. Young, 25-
311. 

To render the assessment of shares of 
stock in national banks void, as in violation 
of R. S. of U. S., § 5219, it must be shown 
there is, in fact, a higher burden of taxation 
imposed upon the money thus invested than 
is assessed upon other moneyed capital. It 
is not sufficient to show that the method of 
taxation is different: Richards v. Bock Rap
ids,Jl Fed., 505. 

The assessment against a shareholder 
does not authorize the seizure of property of 
the bank for its liquidation: First Nat. Bank 
v. Hershire, 31-18. 

The bank is not absolutely liable for the 
taxes upon shares, but to render it liable it 
must be shown that it has, or has had, divi
dends or other money or property belonging 
to the delinquent shareholder: Hershire v. 
First Nat. Bank, 35-272. 

A stockholder in a national bank cannot 
be taxed at a greater rate than is assessed 
on other moneyed capital, and this implies 
that the assessment of shares in national 
banks is to be to the stockholder and not to 
the bank, even though the bank is re

quired to pay the tax out of money due the 
stockholder: Famiers' & Traders' Nat. Bank 
v. Hoffman, 61 N. W., 418. 

The obligation of a national bank to pay 
the tax of the stockholder does not require 
that it use funds of its own, except such as 
may be fairly held to belong to the stock
holder either as set apart to him as dividend 
or otherwise designated as his: Ibid. 

The fact that stock in a national bank ia 
assessed to the shareholder, whilst savings-
banks are taxed upon their capital stock and 
their shares are not taxable, does not render-
the tax on the national bank stock illegal, 
it not appearing that the tax in one case is 
greater than in the other: Davenport Nat. 
Bank v. Board of Equalization, 123 U. S., 83;. 
S. C , 64-140. And see Davenport Nat. Bank 
v. Mittelbuscher, 4 McCrary, 361. 

As to whether debts of the stockholder 
may be deducted from the assessment o£ 
bank stock, see notes to \ 1311. 

This provision for taxing shares of capital 
stock in a state bank to the bank is not un
constitutional even though there is no provi
sion as there is with reference to the taxation 
of national bank stock that the bank shall be 
liable only to the extent to which it has divi
dends or other property of the stockholder-
which it may apply to such assessment and 
even though the owner of the stock should be-
thereby deprived of the privilege of setting 
off indebtedness in reduction of the tax on 
such stock: Primghar Stale Bank v. Berick, 
64N.W.,801. 

The capital of a state bank is really owned, 
by the stockholders and is itself reduced by 
the amount paid for taxes. The shareholders 
do in effect pay the taxes and equality of tax
ation to that extent exists as between the-
state bank and the national bank: Ibid. 

In determining what is the capital stock, 
of a savings bank to be taxed to the bank, 
undivided profits or surplus is to be includedr 
Iowa State Savings Bank v. Burlington, 61 N. 
W., 851; Ottumwa Savings Bank v. Ottumwa, 
63 N. W., 672. 

SEC. 1323. Shares of corporation stock. The shares of stock of any 
corporation organized under the laws of this state, except those which 
are not organized for pecuniary profit, and except corporations other
wise provided for in this act, shall be assessed to the owners thereof, at the 
place where its principal business is transacted, the assessment to be on the, 
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value of such shares on the first day of January in each year; but in arriv
ing at the total value of the shares of stock of such corporations, the amount 
of their capital actually invested in real estate owned by them, either in this 
state or elsewhere, shall be deducted from the real value of such shares, 
and such real estáte shall be assessed as other real estate, and the prop
erty of such corporation, except real estate situated within the state, shall 
not be otherwise assessed. Every such corporation annually, on or before 
the twenty-fifth day of January, shall furnish to the assessor of the assess
ment district in which its principal place of business is located a verified 
statement, showing specifically, with reference to the year next preceding 
the first day of January then last past: 

1. Total authorized capital stock and number of shares thereof; 
2. Number of shares of stock issued and par value of each; 
3. Amount paid into the treasury on each share and the total capital 

paid in; 
4. Description and value of each tract of real estate owned by said cor

poration; 
5. Date, rate per cent, and amount of each dividend declared, and the 

amount of capital on which each such dividend was declared; 
6. Gross and net earnings, respectively, during the year, and amount 

of surplus; 
7. Amount of profit added to sinking fund; 
8. Highest price of sales of stock between the first and tenth days of 

January of the current year; 
9. Highest price of sales of stock during the preceding year, and aver

age price of such sales. 
For decisions as to taxation of corporate and surplus and the whole property of the 

stock under prior provisions which contained corporation is liable to taxation as its capi-
no express direction on the subject, see notes tal, to be reached through taxation of its 
to \ 1308. stock: Iowa State SaviiigsBank v. Burlington, 

There is no distinction in the case of 61 N. W., 851. 
ordinary corporations between capital stock 

SEC. 1324. Valuation of corporation stock. If the assessor is not 
satisfied with the appraisement and valuation furnished as provided in the 
preceding sections, he may make a valuation of the shares of stock based 
upon the facts contained in the statements above required, or upon any 
information within his possession, or that shall come to him, and shall, in 
either case, assess to the owners the stock at the valuation made by him. 
If the officers of any corporation refuse or neglect to make the statement 
required, the assessor shall make a valuation of the capital stock of the 
defaulting corporation from the best information obtainable. In deducting, 
under the provisions of this chapter, the value of real estate from the 
actual value of the properties, shares or capital stock of any person, firm, 
association or corporation, the actual value at which said real estate is 
valued by the assessor or other taxing officer or body where the same is 
assessed shall be the value thereof. 

SEC. 1325. Corporation liable. The corporations described in the 
preceding sections shall be liable for the payment of the taxes assessed to 
the stockholders of such corporations, and such tax shall be payable by 
the corporation in the same manner and under the same penalties as in case 
of taxes due from an individual taxpayer, and may be collected in the same 
manner as other taxes, or by action in the name of the county. Such cor
porations may recover from each stockholder his proportion of the taxes 
so paid, and shall have a lien on his stock and unpaid dividends therefor. 
If the unpaid dividends are not sufficient to pay such tax, the corporation 
may enforce such lien on the stock by public sale of the same, to be made 
by the sheriff at the principal office of such corporation in this state, after 
giving the stockholders thirty days' notice of the amount of such tax and 
the time and place of sale, such notices to be by registered letter addressed 
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to the stockholder at his post-office address, as the same appears upon the 
books of the company, or is known by its secretary. 

SEC. 1326. Stock of building and loan associations. Thé shares of 
stock of mutual building and loan or savings and loan associations, exclu
sively engaged in such business, shall be assessed and taxed to the indi
vidual holders thereof at their place of residence. When such association 
maintains a reserve, expense or other fund, or its equivalent, the total 
amount of such fund or funds shall be subject to taxation at the principal 
place of business of the association, and shall be assessed against the 
association as other personal property, the tax of same to be paid by the 
association. It shall be the duty of such association to keep a correct list 
of the owners of the stock thereof, with their post-office addresses, and on 
or before the thirty-first day of January of each year the officers of all 
domestic and domestic local associations shall make the same verified state
ment as other corporations are required to make and furnish the assessors, 
and in addition thereto shall state the total amount of their reserve, expense 
or other fund, or its equivalent, and the actual value of its shares of stock, 
and furnish the same to the assessor of the assessment district in which its 
principal place of business is located. And on or before the fifteenth day 
of February of each year the secretary or president of such domestic or 
domestic local associations shall make, by mailing to them, postage prepaid, 
a verified statement to the county auditors of the name and post-office 
address of every stockholder of said associations residing in their respec
tive counties, together with the number of shares owned by each person, 
and the actual value of each share of said stock on the first day of January 
preceding. The auditor of state shall, on or before the tenth day of 
February of each year, send to the county auditor of each county a state
ment of the name and post-office address of each stockholder of a foreign 
building and loan or savings and loan association residing in their respec
tive counties, together with the number of shares owned by each person on 
the first day of January preceding, and the actual value of each share of 
stock on said first day of January, which facts shall be as reported to him 
by such associations under the law governing building and loan or savings 
and loan associations. It shall be the duty of the county auditor to imme
diately furnish to each assessor in his county the name of each stockholder 
in any such association residing in such assessor's district, together with 

) the number of shares held by each person, and the actual value of each 

share on the first day of January preceding. 
• SEC. 1327. Real estate of corporations. All real estate owned by 

corporations, returned in their statements as part of their assets for pur
poses of taxation, shall be valued therein for such assessment as other real 
estate, except as otherwise provided, and shall not be otherwise assessed. 

Without any express provision on the bank might be taxed upon the actual value 
subject, held, that where a portion of the of its stock, diminished by the proportionate 
capital stock of a national bank was invested value of the real estate owned by the bank, 
in land which was subject to taxation, the First Nat. Bank v. Council of Albia, 86-28. 

SEC. 1328. Telegraph and telephone companies. Every telegraph 
and telephone company operating a line in this state shall, on or before the 
first day of May in each year, furnish to the auditor of state a statement 
verified by its president or secretary showing: 

1. The total number of miles owned, operated or leased within the state, 
with a separate showing of the number leased; 

2. The average number of poles per mile, and the whole number of poles 
on their lines in this state; 

3. The total number of miles in each separate line or division thereof, 
also the average number of separate wires thereon; 

4. The whole number of stations on each line, and the value of the 
same, including furniture; 



469 
Tit. VII, Ch. 1. ASSESSMENT OF TAXES. §§ 1329-1330 

5. The whole number of instruments on each separate line, and the 
gross rental charges per instrument, where the same are rented to patrons 
of the company making the return, together with the number of stations 
maintained, other than railroad stations; 

6. The gross receipts and operating expenses of said company for the 
year ending December thirty-first next preceding on business originating 
and terminating in this state; 

7. The gross receipts and operating expenses of said company for the 
year ending December thirty-first next preceding, and not included in the 
statement made under subsection six hereof; 

8. The total capital stock of said company; 
9. The number of shares of capital stock issued and outstanding, and 

the par or face value of each share; 
10. The market value of such shares of stock on the first day of January 

next preceding, and if such shares have no market value, the actual value 
thereof; 

11. All real estate and other property owned by such company and 
subject to local taxation within this state; 

12. The specific real estate, together with the permanent improvements 
thereon, owned by such company and situated outside this state and taxed 
as other real estate in the state where located, with a specific description 
of each piece, where located and the purpose for which the same is used, 
and the actual value thereof in the locality where situated; 

13. All mortgages upon the whole or any part of its property, together 
with the dates and amounts thereof; 

14. a. The total length of the lines of said company; 
&. The total length of the lines of said company outside this state. 

[17 G. A., ch. 59, §§ 1, 2.] 
Before the taxation oí telephone com- graph companies were applicable to them: 

panies' was expressly provided for it was Iowa Union Telephone Co. v. Board of Equal-
held that the provisions as to taxing tele- ization, 67-250. 

SEC. 1329. Failure to make statement. Upon the receipt of said 
statements from the several companies, the auditor of state shall lay the 
same before the executive council, and if it shall deem the same insufficient 
and that further information is requisite, it shall require the ofiicer making 
same to make such other or further statement as it may desire. In case of 
failure or refusal of any company to make out or deliver to the auditor of 
state the statements required in this chapter, such company shall forfeit 
and pay to the state of Iowa one hundred dollars for each day such report 
is delayed beyond the first day of May, to be sued and recovered in any 
proper form of action in the name of the state, and on the relation of the 
auditor of state, and such penalty, when collected, shall be paid into the 
general fund of the state. [Same, § 3.] 

SEC. 1330. Assessment by executive council. The executive coun
cil shall, at its meeting on the second Monday in July in each year, pro
ceed to find the actual value of the property of such companies in this state, 
taking into consideration the information obtained from the statements 
above required, and any further information they can obtain, using the 
same as a means for determining the actual cash value of the property of 
such companies within this state; also taking into consideration the valuae 
tion of all property of such companies, including franchises and the use-
of the property in connection with lines outside the state, and making 
such deductions as may be necessary on account of extra value of prop
erty outside the state as compared with the value of property in the state, 
in order that the actual cash value of the property of the company 
within this state may be ascertained; and, after finding the actual cash 
value of the property of the company within this state, it shall deduct 
from the total amount of same the actual cash value of the property belong
ing to the company assessed for taxation in local taxing districts in this 
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state, and shal l assess the proper ty of such company at its taxable value 
as thus found. 

S E C . 1331. R a t e of tax—-when due. The council shall also at said 
meeting determine the ra te of tax to be levied and collected upon said 
assessments, which shall be equal, as near ly as may be, to the average 
rate of taxes, state, county, municipal and local, levied throughout the 
state during the previous year, which ra te shal l be ascertained from the 
records and files in the auditor 's office, and said tax shall be in full of all 
taxes, except on real estate and special assessments, and shall become due 
and payable at the state t reasury on the first day of February following 
the levy thereof, and if not so paid the state t reasurer shall collect the 
same by distress and sale of any proper ty belonging to such company in 
the state, in the same manner as is required of the county t reasurers in like 
cases ; and the record of the executive council in such case shall be suffi
cient warrant therefor. [17 G. A., ch. 59, §§ 4, 5.] 

BEC. 1332. L i n e o p e r a t e d b y r a i l r o a d . No te legraph line shal l be 
assessed which is owned and operated by any railroad company exclusively 
for uhe transaction of its business, and which has been duly reported as 
such in its annual report under the laws providing for the taxation of rail
road property. [Same, § 6.] 

S E C . 1333. I n s u r a n c e c o m p a n i e s . Every insurance company or asso
ciation organized or incorporated under the laws of any state or nation 
other than the United States, and every other insurance company whose 
charter may be owned or a majority of whose stock may be controlled or 
whose business shall be carried on in the interest or for the benefit of any 
insurance company or association incorporated under the laws of any state 
or nation other than the United States, shall , at the time of making the 
annual statements as required by law, pay into the state treasury as taxes 
three and one-half per cent, of the gross amount of premiums received by 
it for business done in this state, including all insurance- upon proper ty 
situated in this state and upon the lives of persons resident in this state 
during the preceding year. Every insurance company incorporated under 
the laws of any state of the United States other than the state of Iowa, 
not including associations operating under the provisions of chapter seven, 
title nine of this code, or fraternal beneficiary associations doing business 
in the United States, shall, at the time of making the annual statements as 
required by law, pay into the state treasury as taxes two and one-half per 
cent, of the gross amount of premiums received by it for business done in 
this state, including all insurance upon property situated in this s tate and 
upon the lives of persons resident in this state during the preceding year. 
Every other insurance company or association doing business in this state, 
not including those otherwise taxed under the provisions of this section, 
a n d not including county mutuals and fraternal beneficiary associations, 
shall at the time of making the annual statements as required by law, pay 
in to tue state treasury as taxes one per cent, of the gross amount received 
by it o a assessments, fees, dues or premiums for business done in this state, 
including all insurance upon property situated in this state and upon the 
lives of persons resident in this state during the preceding year, after 
deducting amounts actually paid for losses and the amount of premiums 
returned. At the time of paying said taxes, said companies and associa
tions shall take duplicate receipts therefor, one of which shall be filed with 
the auditor of state, and upon filing of said receipt, and not till then, the 
auditor shall issue the annual certificate as provided by law, and the taxes 
provided in this section shal l be in full for all taxes, state and local, against 
such corporations or associations, except taxes on real estate and special 
assessments. No deduction or exemption from the taxes herein provided 
shall be allowed for or on account of any indebtedness owing by any suck 
insurance company or association. [C. 73, § 807; R., § 718; C.'51, § 464.] 
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SEC. 1334. Railway companies. On the first Monday in March in each 
year, the executive council shall assess all the property of each railway 
corporation in the state, excepting the lands, lots and other real estate 
belonging thereto not used in the operation of any railway, and excepting 
railway bridges across the Mississippi and Missouri rivers, and excepting 
grain elevators; and for the purpose of making such assessment its presi
dent, vice-president, general manager, general superintendent, receiver or 
such other officer as the council may designate, shall, on or before the fif
teenth day of February in each year, furnish it a verified statement, show
ing in detail, for the year ended December thirty-first next preceding: 

1. The whole number of miles of railway owned, operated or leased by 
such corporation or company within and without the state; 

2. The whole number of miles of railway owned, operated or leased 
within the state, including double tracks and side tracks, the mileage of 
the main line and branch lines to be stated separately, and showing the 
number of miles of track in each county; 

3. A detailed statement, showing the amount of real estate owned or 
used by said railway in the operation thereof in each county within the 
state, including the right of way, roadbeds, bridges, culverts, depot grounds, 
station-houses, yards, section and tool houses, roundhouses, machine and 
repair shops, water tanks, turntables, gravel beds and stone quarries, and 
for all other purposes, and the estimated value thereof, in such manner as 
may be required by the council; 

4. A full and complete statement of the cost and actual present value 
of all buildings of every description owned by said railway company within 
the state not otherwise assessed; 

5. The total number of ties per mile used on all its tracks within the 
state; 

6. The weight of rails per yard in main line, double tracks and side 
tracks; 

7. The number of miles of telegraph lines owned and used within the 
state; 

8. The total number of engines, and passenger, chair, dining, official, 
express, mail, baggage, freight and other cars, including hand cars and 
boarding cars used in constructing and repairing such railway, in use on its 
whole line, and the sleeping cars owned by it, and the number of each class 
on its line within the state, each class to be valued separately; 

9. Any and all other movable property owned by said railway within 
the state, classified and scheduled in such manner as may be required by 
said council; 

10. The gross earnings of the entire road, and the gross earnings in this 
state; 

11. The operating expenses of the entire road, and the operating expenses 
within this state; 

12. The net earnings of the entire road, and the net earnings within this 
state. [C. 73, §§ 810, 1317, 1318.] 

Decisions under prior statutes: The sec
tions relating to the taxation of railway 
property, held not unconstitutional as pro
viding for the taxation of the property of a 
corporation otherwise than that of individ
uals: Dubuque v. Chicago, D. & M. B. Co., 47-
196. 

But a former statutory provision releas
ing railway companies from payment of 
municipal taxes previously levied, held un
constitutional: Davenport v. Chicago, B. I. & 
P. B. Co., 38-633. 

However questionable may be the consti
tutionality of provisions exempting railway 
companies from all other burdens by the 

payment of a definite sum annually, whether 
that sum be greater or less than its share of 
taxation, it is clear that such an exemption 
does not render void the general tax levied 
on other property: Muscatine v. Mississippi 
& M. B. Co., 1 Dillon, 536. 

The order of the board of supervisors de
claring the length of the main track and the 
assessed value of the railroad lying within 
each city, town, township or lesser taxing 
district in the county, and transmitted to 
the city council or trustees of each city or 
incorporated town or township, becomes the 
basis for the levy of taxes upon the railroad 
property without such property being placed 
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upon the assessment books of the township The provisions of this section are appli-
or city: Sioux City & St. P. B. Co. v. Osceola cable to railway bridges in general, but 
County, 45-168. those of \ 1342 apply to those therein men-

Although these sections relate to the as- tioned: Missouri Valley & B. B. & B. Co. v. 
sessment of the right of way, which is real Harrison County, 74-283. 
property, and which, according to the gen- As to taxation of property not used in 
eral law as to assessments, would be assessed operating the road, and of railway bridges 
only once in two years, yet they are not un- over the Mississippi or Missouri rivers, see 
constitutional, being applicable to all rail- ¡j 1342. 
way companies: Central Iowa B. Co. v. Board As to taxation of railway property in gen-
of Supervisors, 67-199. eral, see notes to \ 1308. 

SEC. 1335. Operating expenses—amended statement. There shall 
not be included in said operating expenses any payments for interest or dis
count, or construction of new tracks except needed sidings, for raising or 
lowering tracks above or below crossings at grade in cities or towns, for 
new equipment except replacements, for reducing any bonded or permanent 
debt, nor for any other item of operating expenses not fairly and reason
ably chargeable as such in railway accounts. The council may demand, in 
writing, detailed, explanatory and amended statements of any of the items 
mentioned in the preceding section, or any other items deemed by it 
important, to be furnished it by such railway corporation within thirty days 
from such demand, in such form as it may designate, which shall be verified 
as required for the original statement. The returns, both original and 
amended, shall show such other facts as the council, in writing, shall require. 
[C.73, §1318.] 

SEC. 1336. Valuation. The said property shall be valued at its actual 
value, and the assessments shall be made upon the taxable value of the entire 
railway within the state, except as otherwise provided, and shall include 
the right of way, road bed bridges, culverts, rolling stock, depots, sta
tion grounds, shops, buildings, gravel beds and all other property, real 
and personal, exclusively used in the operation of such railway. In assess
ing said railway and its equipments, said council shall take into considera
tion the gross earnings per mile for the year ending January first, preced
ing, and any and all other matters necessary to enable said council to make 
a just and equitable assessment of said railway property. If a part of any 
railway is without this state, then, in estimating the value of its rolling 
stock and movable property, they shall take into consideration the 
proportion which the business of that part of the railway lying within the 
state bears to the business of the railway without this state. [C'73, § 1319.] 

SEC. 1337. Statement sent county auditors. On or before the twenty-
fifth day of March of each year, the council shall transmit to the county 
auditor of each county, through and into which any railway may extend, a 
statement showing the length of the main track within the county, and the 
assessed value per mile of the same, as fixed by a ratable distribution per 
mile of the assessed valuation of the whole property. [16 G. A., ch. 153; 
C.73, § 1320.] 

SEC. 1338. Levy and collection of tax. At the first meeting of the 
board of supervisors held after said statement is received by the county 
auditor, it shall cause the same to be entered on its minute book, and make 
and enter therein an order stating the length of the main track and the 
assessed value of each railway lying in each city, town, township or lesser 
taxing district in its county, through or into which said railway extends, as 
fixed by the council, which shall constitute the taxable value of said prop
erty for taxing purposes; and the taxes on said property, when collected by 
the county treasurer, shall be disposed of as other taxes. The county 
auditor shall transmit a copy of said order to the council or trustees of the 
city, town or township. [C.73, § 1321.] 

The order of the board becomes the basis 
for the levy of taxes on railway property for 
all purposes, and the assessment need not be 

placed upon the assessor's books: Sioux City 
& St. P. B. Co. v. Osceola County, 45-168, 177. 

The valuation upon which a railway com-
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pany is to be taxed within any corporation tural and horticultural lands lying within 
or taxing district is to be determined from the limits of incorporated towns and cities 
the number of miles of main track within from taxation for city purposes have no ap-
the corporation or district, as determined by plication to railway property. The taxes 
the order of the board of supervisors, and due from the railroad company for such pur
ine value per mile as fixed by the executive poses cannot be reduced by reason of the 
council. The order of the board determin- fact that the track runs for a portion of the 
ing the number of the miles of track is not, in way within the city limits through land that 
any sense, an assessment of valuation, and is not platted or laid out into lots: Illinois 
the provision of statute exempting agricul- Cent. B. Co. v. Hamilton County, 73-313. 

SEC. 1339. Rate. All such railway, property shall be taxable upon 
said assessment at the same rates, by the same officers and for the same 
purpose as the property of individuals within such counties, cities, towns, 
townships and lesser taxing districts. [C. 73, § 1322.] 

SEC. 1340. Number of sleeping and dining cars. In addition to the 
matters required to be contained in the statement made by the company for 
the purposes of taxation, such statement shall show the number of sleeping 
and dining cars not owned by such corporation, but used by it in operating 
its railway in this state during each month of the year for which the return 
is made, the value of each car so used, and also the number of miles each 
month said cars have been run or operated on such railway within the state, 
and the total number of miles said cars have been run or operated each 
month within and without the state. [17 G. A., ch. 114, § 1.] 

SEC. 1341. Assessment by execut ive council. The council shall, at 
the time of the assessment of other railway property for taxation, assess 
for taxation the average number of cars so used by such corporation each 
month, and the assessed value of said cars shall bear the same proportion 
to the entire value thereof that the monthly average number of miles such 
cars have been run or operated within the state shall bear to the monthly 
average number of miles such cars have been used or operated within and 
without the state. Such valuation shall be in the same ratio as that of the 
property of individuals, and shall be added to the assessed valuation of the 
corporation, fixed under the preceding sections. [Same, §§ 2, 3.] 

Prior provisions as to taxation of sleeping ence with interstate commerce: Pullman 
cars held constitutional, and not an interf er- Palace Car Co. v. Twombly, 29 Fed., 658. 

SEC. 1342. Real property of railways. Lands, lots and other real 
estate belonging to any railway company, not used exclusively in the opera
tion of the several roads, and all railway bridges across the Mississippi and 
Missouri rivers, and grain elevators, shall be subject to assessment and tax
ation on the same basis as property of individuals in the several counties 
where situated. [C.73, § 808.] 

The right of the railway company to use Pacific Railroad Company to operate its 
the government bridge over the Mississippi whole line, including the bridge at Council 
river at Davenport, lield not taxable, except Bluffs, yet so much of the bridge as is in 
as railroad property under \ 1334: Chicago, Iowa may be taxed under the Code of Iowa 
JÎ. I. & P. Ê. Co. v. Davenport, 51-451. as a bridge, and not merely the bridge as a 

The provisions of this section relate to the part of the road, more especially since that 
bridges mentioned, while those of \ 1334 ap- railroad enjoins in relation thereto all the 
ply to other railway bridges. This section substantial franchises of a bridge company: 
is not unconstitutional on the ground that it Union Pacific JR. Co. v. Pottawattamie County, 
is not of uniform operation: Missouri Valley 4 Dillon, 497. 
& B. 11. & B. Co. v. Harrison County, li- The portion of a railway bridge over the 
288. Mississippi river between Iowa and Illinois 

These bridges are to be taxed as bridges which is taxable in Iowa is determined by 
and not as a part of the railroad, whether the middle of the main navigable channel or 
owned by the railroad or by private individ- channel most used and not by the middle of 
uals: Chicago, M. & St. P. B. Co. v. Sabula, the great bed of the stream as defined by the 
19 Fed., 177. banks of the river: Chicago & N. W. É. Co. 

While the United States supreme court v. Clinton, 88-188. 
has decided that it is the duty of the Union 

SEC. 1343. Wa te r and gas works—electric plants—street railways. 
The lands, buildings, machinery and mains belonging to individuals or cor
porations operating water works or gas works; the lands, buildings, machin-
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ery, tracks, poles and wires belonging to individuals or corporations furnish
ing electric light or power; the lands, buildings, machinery, poles, wires, 
overhead construction, tracks, cables, conduits and fixtures belonging to 
individuals or corporations operating railways by cable or electricity, or 
operating elevated street railways; and the lands, buildings, tracks and 
fixtures of street railways operated by animal power, shall be listed and 
assessed in the assessment district where the same are situated. But where 
any such property except the capital stock is situated partly within and 
partly without the limits of a city or town, such portions of the said plant 
shall be assessed separately, and the portion within the said city or town 
shall be assessed as above provided, and the portion without the said city 
or town shall be assessed in the district or districts in which it is located. 
All the personal property of such individuals and corporations used or 
purchased by them for the purposes of such gas or water works, electric 
light plants, electric or cable railways, elevated street railways or street 
railways operated by animal power, including the rolling stock of such 
railways and street railways, and the animals belonging to such street 
railways operated by animal power, shall be listed and assessed in the 
assessment district where usually housed or kept. The actual value of the 
capital stock over and above that of the above listed property shall be 
listed and assessed as prescribed in section thirteen hundred and twenty-
three hereof. 

SEC. 1344. Roadbeds and highways. No real estate used by rail
way corporations for roadbeds shall be included in the assessment to indi
viduals of the adjacent property, but all such real estate shall be the 
property of such companies for the purpose of taxation; nor shall any real 
estate occupied as a public road be assessed and taxed as part of adjacent 
lands. [C. 73, § 809.] 

SEC. 1345. Express companies. Any person or persons, joint stock 
association, company or corporation conveying to, from or through this 
state, or any part thereof, money, packages, gold, silver, plate, or other 
articles by express on contract with any railroad or steamboat company, 
or the managers, lessees, agent or receiver thereof, not including railroad 
or steamboat companies engaged in the ordinary transportation of merchan
dise and property in this state, shall be deemed to be an express company. 
[26 G. A., ch. 32, §1.] 

SEC. 1346. Statements. Every such express company shall, on or 
before the first Monday in May of each year, make and deliver to the 
auditor of state a statement, verified by the oath of the officer or agent 
making such report, showing the entire receipts for business done within 
this state of each agent of such company doing business in this state, for the 
year then next preceding the first day of March, for and on account of such 
company, including its proportion of gross receipts for business done by such 
company in connection with other companies; but nothing herein contained 
shall release such express companies from the assessment and taxation 
of their tangible property in the manner that other tangible property is 
assessed and taxed. Such company making statement of such receipts shall 
include as such all sums earned or charged for the business done within 
this state for such preceding year, whether actually received or not. Such 
statement shall contain an abstract of the amount received in each county, 
and the total amount received for all the counties. In case of the failure or 
refusal of such express company to make such statement before the first 
Monday of May, it shall then be the duty of each local agent of such express 
company within this state annually, between the first day of May and the 
first day of June, to make out and forward to the auditor of state a similar 
verified statement of the gross receipts of his agency for the year then next 
preceding the first day of March. When such statement is made, such 
express company shall, at the time of making the same, pay into the 
treasury of the state the sum of one dollar on each one hundred dollars of 
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such receipts. And any such express company failing or refusing for more 
than th i r ty days after the first day of June in each year to render an accurate 
account of its receipts in the manner above provided, and to pay the required 
taxes thereon, shall forfeit one hundred dollars for each additional day such 
.statement and payment shall be delayed, to be recovered by an action in the 
name of the state of Iowa on the relation of the auditor of s tate in any 
•court of competent jurisdiction, and the attorney-general shall conduct such 
prosecution; and such express company so failing or refusing shall be pro
hibited from carrying on said business in this s tate until such payment is 
made. [Same, §2. ] 

S E C . 1347. Peddlers—amount of tax . Peddlers plying their voca
tion outside a city or town shall pay for the use of the county an annual tax 
of ten dollars; those with a vehicle drawn by one animal, twenty-five dol
lars ; those with t w o a n d less than four animals, fifty dollars; and those 
with four or more animals, seventy-five dollars. But the board of super
visors of any county may remit the tax where it is deemed that the articles 
to be sold are of an educational nature, or where the parties desiring to 
peddle are, because of age or infirmity, incapacitated for manual labor. 
Nothing in this section shall be held to apply to part ies sell ing their own 
work or production, either by themselves or 'employes, nor to persons who 
have served in the Union army or navy, or to persons selling at wholesale 
to merchants, nor to transient vendors of drugs. [15 G. A., ch. 62; C. 73 , 
§906; R., §791; C.'51, § 510.] 

S E C . 1348. Lácense. A certificate for one year shall be issued tó any 
such peddler by the county auditor upon the presentation of a receipt show
ing the payment of the proper tax to the county treasurer, and any person 
peddling outside the limits of a city or town without such certificate, or 
after the expiration thereof, shall be guil ty of a misdemeanor, whether he 
be the owner of the goods sold or carried by him or not, and, on conviction 
thereof, shall forfeit and pay into the county treasury, in addition to the 
penalty imposed therefor, double the amount of the tax for one year as 
fixed in the preceding section. The certificate shal l be good only in the 
county in which issued, and shall not authorize peddling in cities and towns. 
[C.73, § 907, E., § 792; C.'51, §§ 511, 512.] 

S E C . 1349. P u b l i c s h o w s . No person shall exhibit any t ravel ing show 
or circus, nor show any natural or artificial curiosity, or exhibition of horse
manship in a circus or otherwise for any price, gain or reward in any county 
outside the limits of a city or town, until he shall have obtained a license 
therefor from the county auditor, upon the payment to the county t reasurer 
of such sum as may be fixed by the board of supervisors, not exceeding one 
hundred dollars for each place in the county at which such show or circus 
may exhibit, and any person exhibiting any such show without first having 
obtained such license shall be guilty of a misdemeanor, and shall also for
feit and pay to the county treasurer double the amount fixed for such license, 
for the benefit of the school fund. [16 G. A., ch. 131, §§ 1, 2.] 

S E C . 1360. Persona l p r o p e r t y — r e a l e s t a t e — b u i l d i n g s . P roper ty 
shall be taxed each year, and personal proper ty shal l be listed and assessed 
each year in the name of the owner thereof on the first day of January . 
Real estate shall be listed and valued in each odd-numbered year, and in 
each year in which real estate is not regular ly assessed the assessor shal l 
list and assess any real property not included in the previous assessment, 
and also any buildings erected since the previous assessment, with a minute 
of the tract or lot of land whereon the same are situated, and the auditor 
shall thereupon enter the taxable value of such buildings on the tax list as 
a, part of the real estate to be taxed; but if such buildings are erected by 
-another than the owner of the real estate, they shall be listed and assessed 
to the owner as personal property. [15 G. A., ch. 63; C.73, § 812; R., §§ 
7L9, 7 : 0 ; C 5 1 , §§460, 465.] 
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Personal property: A tax based upon an anee of the sale could not be assessed against 
assessment of personal property to the person such purchaser: Ordway v. Smith, 53-589. 
owning the same at the time of assessment, There can be no new and independent 
but who did not own it on January 1st pre- valuation of real property by the assessor in 
ceding, is illegal and its collection may be even-numbered years, unless it be as to such 
enjoined. Personal property brought into as has been omitted in the previous assess-
the state after January 1st is not taxable for ment. Even as to such property it is doubt-
that year: Wangler v. Black Hawk County, ful whether the assessor has anything to do 
56-384. therewith. As a matter of convenience he 

A person should not be assessed for any might list it, but he is not required to do 
year upon personal property not owned by even this: Snell v. Fort Bodge, 45-564. 
him on the 1st day of January of such year: Land purchased from the government 
Tackaberry v. Keokuk, 32-155. may become subject to taxation for the year 

The provision that "a l l taxable property in which land is not regularly assessed: Bar-
shall be taxed each year, etc. ," does not rett v. Kevane, 69 N. W., 1036. 
make it proper to assess property to one who Under prior provisions Improvements 
is not the owner thereof: Farmers' Loan and made upon real estate during the first year 
Trust Co. v. Newton, 66 N. W., 784. after an assessment could not be taxed until 

Real estate: Real estate not liable to the next regular assessment, although the 
assessment at the time the assessment is personal property of the owner subject to tax-
closed should be passed without assessment ation was decreased by that much. Notwith-
that year: ISully v. Poorbaugh, 45-453; Bes standing the provision that "all taxable prop-
Moines Nav. & R. Co. v. Polk County, 10-1; erty shall be taxed each year," the enhanced 
Tollman v. Treasurer, 12-531. value of real estate was not regarded as tax-

The land, buildings, machinery or water able property until the real estate was 
mains of a water company are all real estate assessed in the manner provided: Richards 
and appurtenant to the lot on which the v. Wapello County, 48-507. 
main works are located, and are to be assess- A party cannot complain that he is preju-
ed in that township although the mains ex- diced in the fact that his land and improve-
t end in to another township: Appeal of Bes ments thereon, which constitute a part of 
Moines Water Co., 48-324. the realty, are assessed separately: Robert-

Thus, also, gas mains and pipes are ap- son v. Anderson, 57-165. 
purtenant to the lots on which the gas works Nursery stock is not personal property, 
are situated: Capital City Gas Light Co. v. but a part of the realty, and should be in-
Charter Oak Ins. Co., 51-31. eluded with the realty in making the assess-

The entry by the assessor upon his list of ments: fVilson v. Cass County, 69-147. 
town lots by number is a sufficient descrip- However, the rate of taxation upon realty 
tion to embrace not only the lots proper, but and personalty being the same, held, that the 
everything appurtenant thereto: Ibid. valuation of such stock as personalty instead 

Where waterworks were erected upon of realty under an aggregate valuation was 
premises outside of the city, leased for use an irregularity which should have been cor
as long as needed for the purpose, lield, that rected by an application to the board of 
the entire plant, together with the mains, equalization, and did not authorize an injunc-
pipes, etc., was assessable as real property tion against the collection of such taxes: Ibid. 
in the township in which the main works Provisions as to the assessment of real 
were located: Oskaloosa Water Co. v. Board estate are not applicable to the assessment 
of Equalization, 84-407. of the right of way of a railway company. 

Where a guardian under authority of The entire property of the railway company 
court to make a sale of real property agreed is to be assessed as personal property each 
with the proposed purchaser that the con- year: Central Iowa R. Co. v. Board of Super-
veyance and purchase money mortgage visors, 67-199. See <j 1334. 
should be dated back, and in such form the The board of equalization has no authority 
sale was confirmed by the court, held, that to equalize assessments of real estate in the 
taxes on the property for the period between years when such assessments are notauthor-
the date of the conveyance and the confirm- ized to be made: Qoold v. Lyon County, 74-95. 

SEC. 1361. Agricultural college lauds. In all cases where land belong
ing to any state institution has been leased and the leases renewed, contain
ing an option of purchase, the interest of the lessees therein shall be subject 
to assessment and taxation as real estate. The value of such interest shall 
be fixed by deducting from the value of the lands and improvements the 
amount required by the lease to acquire the title thereto, which lease
hold interest so assessed and taxed may be sold for delinquent taxes, and 
deeds issued thereunder as in other cases of tax sales, and the same rights 
shall accrue to the grantee therein as were held and owned by the tenant. 
[20 G. A., ch. 72, § 3; 19 G. A., ch. 169, § 1.] 

SEC. 1362. Lasting property—valuation. Each assessor shall enter 
upon the discharge of the duties of his office immediately after the second 
Monday in January in each year, and shall, with the assistance of each per
son assessed, or who may be required by law to list property belonging to 
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another, enter upon the assessment rolls furnished him for that purpose the 
several items of property required to be entered for assessment. He shall 
personally affix values to all property assessed by him. [C. 73, § 822; R., 
§ 733; C. '51, § 471.] 

Valuation of real property: It is the 
duty of the assessor to value different pieces 
of real property in accordance with his own 
judgment, and it is not proper for the county 
board of equalization to fix the values upon 
different classes of real property: Burnham 
v. Barber, 70-87. 

Therefore it is not proper for the board to 
fix the valuation each assessor shall place 
upon the different classes of real property, 
such as improved, unimproved, etc.: Ibid. 

The assessor is not required to examine 
each forty-acre tract, but of necessity must 
arrive at the value from information derived 
from others, having regard to the elements 
of value prescribed by statute: Beeson v. 
Johns, 59-166. 

Description of real property: A descrip
tion of property as the " N. W. part of the 
N. E. i of the N. E. ¿, containing three 
acres," is not sufficient to support a tax title: 
Boberts v. Deeds, 57-320. 

Where it is admitted that property is 
subject to taxation and lawfully assessed, 
mere insufficiency in the description under 
which it is assessed to enable a stranger to 
identify it will not defeat the tax: Shaw v. 
Orr, 30-355. 

Under a previous statute, held, that the 
fact of non-assessment might be shown to 
defeat the tax title; and if the description 
of the property assessed did not cover the 
description of the property conveyed in the 
deed, there was no assessment in fact: Im-
megart v. Oorgas, 41-439. 

A town lot entered upon the assessment 
books by description carries with it mains, 
pipes, etc., of water or gas works situated 
thereon as appurtenances, although such 
mains and pipes extend beyond such lot or 
even into another township: Appeal of the 
Des Moines Water Co., 48-324; Capital City Q. 
L. Co. v. Charter Oak Ins. Co., 51-31. 

The description of the property is im
portant, first, to advise the owner of the 
claim made upon such property; second, that 
the public in case of sale may know what 
land is offered, and third, that the purchaser 
may obtain a sufficient conveyance. If the 
description is sufficient under the first of 
these provisions, it is usually sufficient with 
respect to the others: Bath v. Martin, 61 N. 
W., 941. 

Where the same land was assessed twice 
under different descriptions, in one descrip
tion to the real owner, and under the other 
description to unknown owners, and the tax 
was paid by the owner, held, that the assess
ment to unknown owners was invalid, and 
would not support a sale: Ibid. 

A mistake in designating the kind of 
property will not defeat a collection of taxes 
justly due: Bobbins v. Magoun, 70 N. W., 700. 

An assessment of land by the government 
description which has previously been as
sessed by lot and block in a town plat, such 
plat having been amended will not be erron
eous: Cahalan v. Van Sant, 87-593. 

Under the circumstances of a particular 
case, held, that the description of property in 
the assessment of a special tax thereon was 
sufficient: Muscatine v. Chicago, B. I. & P. 
B. Co., 79-645. 

As to sufficiency of description in general, 
see notes to ? 1442. 

Assessment essential: The assessment 
or recorded valuation of property by an offi
cer having power to make such assessment 
or valuation is an indispensable step in the 
exercise of the taxing power. Such recorded 
valuation constitutes the basis of the levy, 
and without it there cannot properly be a 
levy. I t is the taxpayer's right to have the 
amount of his tax entered upon the record 
provided by law for the same, that he may 
know in advance the amount which can be 
collected and govern himself accordingly. 
I t is not enough that the alleged tax is a 
proportionate part of the burden which the 
property may be called upon to bear: Worth-
ington v. Whitman, 67-190. 

Therefore, held, that where the assessor 
had failed to assess the personal estate of a 
person deceased the treasurer could not re
cover the taxes on the property of the estate 
by presenting a claim therefor to the execu
tor for allowance: Ibid. 

The county cannot recover from the estate 
of a decedent under a claim that his property 
was not all assessed for taxation, the amount 
claimed not being based upon any actual as
sessment or levy: Appanoose County v. Ver
milion, 70-365. 

Time and manner: I t is competent for 
the legislature to provide that one kind of 
property shall be assessed once in two years, 
and another kind assessed every year. I t is 
also competent to provide that property be
longing to railway companies shall be as
sessed m a different manner than the same 
kind of property belonging to other owners, 
or that the property of railway companies 
shall be assessed by a special tribunal pro
vided by statute: Central Iowa B. Co. v. Board 
of Supervisors, 67-199. 

Evidence : A book shown to be in fact the 
assessment book of the township is receiv
able in evidence, although it does not show 
the name of the assessor nor that he was 
sworn: Brown v. Scott, 34-575. 

In the absence of any showing to the con
trary, it will be presumed that the entry of 
taxes upon the tax list was made at the 
proper time and by lawful authority: Silcott 
v. McCarty, 62-161. 

Where it was sought to show that a tax 
deed was void because the property had not 
been assessed for the year for which it was 
sold for taxes, held, that evidence that no as
sessment books for the year were found in 
the proper office twenty years afterward was 
not sufficient to overcome the presumption 
in favor of the regularity of the tax deed con
firmed by the fact that the land appeared on 
the tax lists for that year: Slocum v. Slocum, 
70-259. 
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Entries on the assessor's book are not 
competent evidence in a suit regarding the 
title oo real property to show the ownership 
of such property: Adams v. Hickox, 55-632; 
Hecht v. Mherke, '64 N. W., 650; Éherke v. 
Hecht, 64 N. W., 652. 

By wrong assessor: Where an assessor, 
elected for an incorporated town, assessed 
land not situated within the town limits, held, 
that the assessment so far as it included land 
outside of the town was illegal, even though 
the officer was an assessor defacto, and that a 
sale for taxes based upon such assessment 
was void: Bailey v. Fisher, 38-229. 

Irregnlarity: The taxpayer will not be 
granted relief on account of irregularity in 
the assessment, where it does not appear that 
the assessment was excessive or unjust: Litch-
Jield v. Hamilton County, 40-66. 

The question as to what is a mere irregu
larity in exercising the taxing power is of 
such character that each case must be de
termined upon its own peculiar facts and cir
cumstances: Capital City Gas Light Co. ». 
Charter Oak Ins. Co., 51-31. 

Where personal property was owned 
jointly by several persons, the respective in
terests of each not being readily ascertain
able, and was assessed to one of such owners 
alone, held, that no part of such assessment 
was illegal: Meyer v. Dubuque County, 49-193. 

SEC. 1353. Unknown or deceased owners. When the name of the 
owner of any real estate is unknown, it shall be assessed without connecting 
therewith any name, but inscribing at the head of the page the words 
"owners unknown," and such property, whether lands or town lots, shall 
be listed as nearly as practicable in the order of the numbers thereof. No 
one description shall comprise more than one town lot, or more than the 
sixteenth part of a section or other smallest subdivision of the land accord
ing to the government surveys, except in cases where the boundaries are so 
irregular that it cannot be described in the usual manner in accordance 
therewith. The real estate of persons deceased may be listed as belonging 
to his estate or his heirs, without enumerating them. [C. 73, §§ 805, 826; R., 
§§716, 737; C.'51, §461.] 

Curative act: 'Held, that a statute author
izing an assessment to be made in 1858 for the 
taxes of 1857 rendered valid an assessment 
made in that manner: Peiree v. Weare, 41-
378. 

Classification: Under provisions of g 821 
of Code of '73, (not now retained) for classi
fication of property by the board of super
visors, held, that such classification was for 
the guidance of the assessor: Missouri Val
ley & B. S. & B. Co. v. Harrison County, 74-
283; McCutcheon v. Board of Supervisors, 63 N. 
W.,455. 

The obvious purport of such provision 
was that like property should be put in the 
same class: Cassett v. Èherwood, 42-5î23. 

The board of supervisors could not acting 
as a board of equalization, so change assess
ments that money and credits in all the 
townships should be taxed at their face value, 
while other property was taxed at only fifty 
per cent, of its value: Manson Loan & Trust 
Co. v. Heston, 83-377. 

The purpose of this classification was that 
like property should be put in the same class. 
It must precede the assessment. Whether 
a classification of real property was author
ized was not determined: McCutcheon v. 
Board of Supervisors, 63 N. W., 455. 

I t is doubtful whether the assessor is re
quired to look to the records for the pur
pose of ascertaining the state of the title in 
order to assess real property in the name of 
the owner thereof. The fact that he assesses a 
tract described as the smallest governmental 
subdivision to unknown owners, when in fact 
the record shows that it is owned in two par
cels by different owners, will not render the 
sale in pursuance thereof void: Coming 
Tmon Co. v. Davis, 44-622. 

Where the same tract is assessed to " un
known owner " and also in the name of the 
real owner, the former assessment is invalid 
and a sale thereunder void: Nichols v. Mc-
Glathery, 43-189. 

Land of a known owner need not be 
assessed in forties, but may be assessed in a 
body: Corbin v. De Wolf, 25-124; Bulkley v. 
Callanan, 32-461. 

It would be presumed from the fact that' 
the name of the owner is not shown by the 
assessment that the intention of the assessor 
was to assess the property to an unknown 
owner; Burdick v. Connell, 69-458; Griffin v. 
Tuttle, 74-219. 

Where there are duplicate assessments 
of the same land for the same tax, one of 
which is in the name of the owner, and the 
other to unknown owners, the one in the 
name of the owner is valid, the other void: 
Bath v. Martin, 61 N. W., 941. 

SEC. 1354. Duty of assessor—owner to assist. The assessor shall 
list every person in his township, and assess all the property, personal and 
real, therein, except such as is heretofore exempted or otherwise assessed, 
and any person who shall refuse to assist in making out a list of his prop
erty, or of any property which he is by law required to assist in listing, or 
who shall refuse to make the oath required by the next section, shall be 
guilty of a misdemeanor, and, upon conviction thereof, shall be fined in a 
sum not to exceed five hundred dollars. [C. '73, § 823; R., § 734.] 
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The assessment is not invalid, although 
the assessor may employ another to make the 
valuations of property, if they are after
wards submitted to him for correction and 
approval; and it is no objection that the 
mere clerical duty of listening was per
formed by another: Snell v. Fort Dodge, 45-
565. 

The assessor should not assess and need 
not list real property assessed the preceding 
year: Ibid. 

The property which a party is required by 
law to assist in listing as distinguished from 
his own includes personal property which he 
holds in a fiduciary capacity as executor or 

trustee, and, therefore, property of decedent 
who was a resident of the county at the time 
of his death, in the hands of his executor, 
should be assessed in the township of the resi
dence of such executor: Cameron v. Burling
ton, 56-320. 

All property, personal and real, is sub
ject to be listed for purposes of taxation ex
cept such as is exempted from taxation by 
statute: Equitable' L. Ins. Co. v. Board of 
Equalization, 74-178. 

Under particular facts, lield, that the per
son assessed was a resident of the county in. 
which the assessment was made: King v. 
Parker, 73-757. 

SEC. 1356. Oath.. The assessor shall administer the oath or affirma
tion printed on the assessment rolls hereinafter prescribed to each person 
assessed, and require the person taking such oath to subscribe the same, 
and in case any one refuses so to do, he shall note the fact in the column of 
remarks opposite such jjerson's name. [C.'73, § 824; R., § 735; C.'51, §§ 
474-5.] 

Under prior provisions it was not required 
that the property owner subscribe to the 
oath. The statute being penal should be 
strictly construed. And, held, that a party 
who simply refused to sign a printedaffidavit 
did not render himself li able for the penalty 
provided: Marion County v. Kruidenier, 72-95. 

Under prior provisions, held, that if a per
son was requested to make oath as provided, 

and refused, he was liable for the forfeiture. 
It was not necessary that the oath be actually 
administered to him and he could not escape 
liability by showing irregularities in the 
qualification of the assessor, if the officer was 
such defacto. The fact that the assessor was 
such officer and was acting in that capacity 
might be established by his own testimony: 
Washington County v. Miller, 14-584. 

SEC. 1356. Notice of valuation. The assessor shall, at the time of 
making the assessment, inform the person assessed, in writing, of the valu
ation put upon his property, and notify him, if he feels aggrieved, to appear 
before the board of review and show why the assessment should be changed. 
[18 G. A., 109, § 2.] 

An assessor has no authority to require an 
oath or affirmation, or administer the same, 
until he has given information of the valua
tion placed upon the taxpayer's property, 
and advised him if he feels aggrieved, to ap
pear before the board ot equalization and 
show wherein the assessment should be 

changed. In an action to recover the penalty 
for refusing to make such oath or affirmation 
it must appear that the assessor gave such 
information and notice and had authority to 
administer the oath: Marion County v. Oal-
vin, 73-18. 

SEC. 1357. Refusal to furnish statement. If any corporation or 
person refuse to furnish the verified statements in this chapter required, or 
to jist his property, or to take or subscribe the oath in this chapter required, 
the executive council, or assessor, as the case may be, shall proceed to list 
and assess such property according to the best information obtainable, and 
shall add to the taxable valuation one hundred per cent, thereof, which 
valuation and penalty shall be separately shown, and shall constitute the 
assessment; and if the valuation of such property shall be changed by any 
board of review, or on appeal therefrom, a like penalty shall be added to 
the valuation thus fixed. [17 G. A., ch. 59, § 7; C.'73, §§ 823, 1318; R , § 
734.] 

SEC. 1358. False statement. Any person making any verified state
ment or return, or taking any oath required by this chapter, who knowingly 
makes a false statement therein, shall be guilty of perjury. 

SEC. 1359. Meeting of assessors. The county auditor of each county 
shall, before the third day of January annually, issue a call to all the 
assessors of his county to meet at his office, or some other place at the 
county seat, within ten days for consultation, and to receive from such 
auditor such information as shall tend to the proper discharge by them of 
their official duties. It shall be the duty of each of such assessors to 
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attend such meeting, and they shall be allowed pay of one day for such 
attendance, and mileage at six cents per mile one way. 

SEC. 1360. Assessment rolls and books. The auditor shall procure 
and furnish to each assessor a supply of blank assessment rolls, on which 
to enter, separately, the names of all persons, partnerships, corporations 
or associations assessed, which rolls shall be made in duplicate, and 
separated by a pei'forated line, except that the oath form in the original 
shall be omitted and the following inserted in lieu thereof: "If you are 
not satisfied that the foregoing assessment is correct, you can appear before 
the board of review, which meets at on the first Monday of 
April next. Dated day of 18 
Assessor. " Said duplicate shall be signed by the assessor, detached from 
the original, and delivered to the person assessed. He shall also furnish 
to each assessor a supply of blanks in this chapter described as "Assess
ment Roll, Form No. 2, ' ' which shall be in duplicate, and subject to the 
same conditions as the roll above provided for. The auditor shall also 
furnish to the assessor two assessment books, each page of which shall be 
headed "Assessor's book for township, County, Iowa, 
independent district of , " and shall contain columns ruled and 
headed for the information required by this act, which rolls and books 
shall be substantially in the following form: 
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ASSESSMENT ROLL. 

Name Age Address No. Dogs male female. 

PART OF 
SECTION OR 
NAME OF 

TOWN. 

O o 

ay 
rtT3 

TOTAL 
NUMBER 

OF ACRES 
TAXABLE. 

Acres loo 

EX
EMP

TIONS. 

Total number of acres 
Total actual value of real estate 
Total taxable value of real estate -
Total exemptions - - - -
Net total value of lands and lots -

$ $ 

DESCRIPTION OF 
PERSONAL PROPERTY. 

Colts i year old 
Colts 2 years o ld . . . 
Colts 3 years old.--
Horses over 3 years 

old 
Stallions 
Mules and asses ov'r 

1 year old 
Heifers I year old._ 
Heifers 2 years old-
Cows 
Steers 1 year o l d . . . 
Steers 2 years old --
Steers 3 years old 

or over 
Bulls 
Work oxen 
Sheep over 6 months 

ol<f. 
Swine over 6 months 

old 
Vehicles 
Household furnit're 

of hotel and board
ing house 

Moneys and credits 
from form No. 2. . 

Merchandise 
Other pere'nal prop

erty 
Total actual value 

personal 
Total taxable value 

personal 
Total actual value 

real estate 
Total net taxable 

value real estate.. 

Date of Inventory 

Report name of soldier or sailor; or widow 
•of soldier or sailor, and names of persons 
"who by reason of age or infirmity claim to be 
unable to contribute to public revenue. 

Notice of right to appear before board of 
Teview given A. D 

Changes by board of review are as fol
lows: 

STATE OP IOWA, 

. COUNTY. 
ss. 

I, ,do 
solemnly swear (or affirm) that I am the per
son assessed above, that I have read the 
foregoing assessment roll of property listed 
or assessed to me, and that the same is a full, 
true and correct list of my taxable property, 
both real and personal property, subject to 
taxation within this district, and all prop
erty which should be listed on this assess
ment roll to me or by me. 

Subscribed and sworn to (or affirmed) 
this day of A. D , 
before me. 

Assessor. 
31 
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ASSESSORS BOOK. 

Township, County, Iowa. 
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ASSESSMENT OF TAXES. §§ 1361-I:JÜ:J 

ASSESSMENT ROLL—FORM No. 2. 

ASSESSMENT OF MONEYS AND CREDITS. 

Of of township of state of Iowa, January I, --

NOTES, BONDS AND OTHER EVIDENCES OF CREDIT. 
ACTUAL 
VALUE. 

TAXABLE 
VALUE. 

Aggregate amount of notes 
Aggregate amount of bonds -
Aggregate amount of other written evidences of credit 
Aggregate amount of money in bank 
Aggregate amount of other money --
Aggregate amount of book accouuts—good 
Aggregate amount of book accounts—doubtful 
Aggregate amount of checks, drafts and other cash items 

Total moneys and credits. 

LI ABILITIES. 

Total amount of notes 
Total amount of accounts — 
Total amount of other debts. 

Total amount of debts 
Net amount of moneys and credits-

The party assessed need list only such of 
his liabilities as he may desire to have sub
tracted from his moneys and credits. 

[C.'73, §821; R., ?g 732-3.] 

STATE OF IOWA, - - . County, ss. 
I, , do solemnly swear (or 

affirm) that the above is a full, true and cor
rect statement of all moneys and credits 
owned by me, and that the liabilities above 
given to be deducted therefrom are obliga
tions in good faith actually owed by me. 

Signed . . . . 
Subscribed and sworn to (or affirmed) 

before me by 
this day of...-

Assessor. 

SEC. 1361. Schedules returned. The assessor shall furnish to each 
person, partnership, corporation or association, except those otherwise 
assessed as provided by law, a blank known as "Assessment Roll — Form 
No. 2, " as provided in the preceding section, upon which such person, part
nership, corporation or association shall enter and set out all moneys and 
credits of whatsoever kind or nature belonging to such person, partner
ship, corporation or association, and such liabilities as they claim should be 
deducted from the total of their moneys and credits. The assessor shall 
carry the aggregate of taxable moneys and credits of such persons, part
nerships, corporation or associations to the regular schedule. The assessor 
shall return all schedules with the assessment books to the county auditor 
as is provided in this 'chapter, and the county auditor shall carefully keep 
all schedules known and described in this chapter as ' 'Assessment Roll — 
Form No. 2, " for the period of five years from the time of filing of the same 
in bis office. 

SEC. 1362. Instructions. The state board of review shall from time 
to time prepare and certify to each county auditor such instruction as to a 
uniform method of making up the assessment rolls as it thinks necessary 
to secure a compliance with the law and uniform returns, which shall be 
printed upon each assessment roll, and also prepare instructions for the 
same purpose as to making up the assessment books, which shall be printed 
therein. 

SEC. 1363. Statistics. In each odd-numbered year the county auditor 
shall deliver to each assessor the necessary blanks for recording, as to each 
person whose property is listed, statistics of the previous year as to the 
number of acres of winter wheat, spring wheat, corn, oats, barley, rye, flax, 
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potatoes, timothy, clover, prairie hay and pasturage, for publication in the 
official register. The assessor shall require each person whose property is 
listed to make answers to such inquiries as may be necessary to enable him 
to return the foregoing statistics; and said blanks with such entries shall 
be returned with the assessment book to the county auditor, who shall tab
ulate the same by townships, and forward the returns thereof to the secre
tary of state. The secretary of state shall provide and cause to be deliv
ered to the county auditors on the first week in January of the proper years 
the blanks required by the two preceding sections. [24 G. A., ch. 57, § 1.] 

SEC. 1364. Plat book. The county auditor shall furnish to each 
assessor a plat book on which shall be platted the lands and lots in his 
assessment district, showing on each subdivision or part thereof written in 
ink or pencil, the name of the owner, the number of acres, or the boundary 
lines and distances in each, and showing as to each tract the number of acres 
to be deducted for railway right of way and for roads. [C. 73, § 821; R., §§ 
732-3.J 

SEC. 1365. Completion of assessment. The assessment shall be com
pleted by the first day of April, and the assessor shall attach to the assess
ment rolls his oath in the following form: 

I, (A B ), assessor of county of and state of Iowa, 
do solemnly swear (or affirm) that the actual and taxable values of all prop
erty, money and credits, of which a statement has been made and verified 
by the oath of the person required to list the same, is herein truly set forth 
in such statement; that in every case, where I have been required to ascer
tain the amount or value of any property, I have diligently, and by the best 
means in my power, endeavored to ascertain the true amount and value, 
and as I verily believe the actual and taxable values thereof are set forth in 
the annexed return; in no case have I knowingly omitted to demand of any 
person, of whom I was required to do so, a statement of the items of his 
property which he was required by law to list, nor to administer the oath 
to him, unless he refused to take it, nor in any way connived at any viola
tion or evasion of any of the requirements of the law in relation to the 
assessment of property for taxation. 

Subscribed and sworn (or affirmed) to this day of A. D , 
before me. 

[C.73, § 825; R., g 736; C..'51, § 478.] 
Real estate not liable to assessment at the Sully v. Poorbangh,-45-453; Des Moines Ncv. 

time the assessment is closed should be & M. Co. v. Polk County, 10-1; Tollman v. 
passed without assessment for that year: Treasurer, 12-531. 

SEC. 1366. Assessors' books returned. Such rolls shall be laid 
before the local board of review on or before the first Monday of April in 
each year for correction, and when such correction has been completed the 
assessor shall proceed to make up the assessor's books in duplicate from 
such assessment rolls, allotting a sufficient number of pages to each letter, 
footing each column of numbers and values on each page, and entering such 
footings in recapitulation sheets in said books, and not later than the 
fifteenth day of April return one of such books to the township clerk, and 
to the city or town clerk not later than the tenth day of May, and the other, 
together with the assessment rolls, plat book, and all statements which 
have been furnished to him in connection with the assessment, to the county 
auditor. [0. '73, § 825; R., § 736; C. '51, § 478.] 

The object of the statute is to have the object to his assessment can not complain 
assessor's list before the council when sitting that the assessor's book was not completed 
as a board of equalization and a taxpayer and delivered on the day fixed: Burlington 
who has had an opportunity to be heard to Gas Light Co. v. Burlington, 70 N. W., 628. 

SEC. 1367. Penalty. If any assessor or member of any board of review 
shall knowingly fail or neglect to make or require the assessment of property 
for taxation to be of and for its taxable value as in this act provided or to 
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perform any of the duties required of him by this act, at the time and in the 
manner specified, he shall forfeit and pay the sum of five hundred dollars, 
to be recovered in an action in the district court in the name of the county 
and for its use, and the action against the assessor shall be against him and 
his bondsmen. [C. 73, § 827: R., § 738.] 

SEC. 1368. Examination of assessors. It shall be lawful for the 
boards of supervisors, the trustees of townships, and councils of cities and 
incorporated towns as boards of review to summon any assessor or asses
sors to appear before them, respectively, to be inquired of under oath with 
respect to the method by which he or they has or have ascertained and fixed 
any valuation or valuations returned by him or them, and as to the correct
ness of any such valuation or valuations, and to administer the oath by any 
one of their members to the assessor or assessors so summoned before 
them; and any assessor so summoned who shall fail without good cause to 
appear, or, appearing, shall refuse to submit to such inquiry, shall be 
deemed guilty of a misdemeanor, and on conviction thereof shall be punished 
accordingly. 

SEC. 1369. Publication of revenue laws. The auditor of state shall 
publish in pamphlet form the revenue laws of the state, for the benefit of 
the assessors and boards of review, and distribute them to the county audi
tors, who shall distribute the same to the assessors and boards of their 
respective counties. [C.'73, § 828. J 

SEC. 1370. Local board, of review. The township trustees shall con
stitute the local board of review for the township or the portion thereof 
not included within any city or town, and the city or town council shall 
constitute such board for such city or town. The board shall meet on the 
first Monday of April, at the office of the township, city or town clerk or 
recorder, and sit from day to day until its duties are completed, which shall 
be not later than the first day of May, and shall adjust assessments for the 
township, city or town by raising or lowering the assessment of any person, 
partnership, corporation or association as to any or all of the items of his 
assessment, in such manner as to secure the listing of property at its actual 
value and the assessment of property at its taxable value, and shall also 
add to the assessment rolls any taxable property not included therein, 
assessing the same in the name of the owner thereof, as the assessor should 
have done. [C. 73, §§ 829, 830.] 

The township board possesses the power to 
equalize the assessments of persons to the 
same extent as it was possessed by the board 
of supervisors under Revision, § 739: Keck o. 
Board of Supervisors, 37-547. 

The board is authorized to add to the as
sessment of the taxpayer's moneys and cred
its and increase his assessment as based 
thereon: King v. Parker, 73-757. 

The board has no authority to equalize 
assessments of real property in even-num
bered years: Goold v. Lyon County, 74-95. 

The provisions of this section as to cities 
do not apply to cities acting under special 
charter (arguendo): State v. Finger, 46-25. 

Under statutes relating to cities acting 
under special charter, held, that the city 
council was authorized to act as a board of 
equalization as in cities under the general 
incorporation law: Kinsey v. Sweeney, 63-254. 

The irregular exercise of the powers here 
conferred upon the city council will not de
prive a party of the right of appeal under \ 
1373: Ingersoll v. Des Moines, 46-553. 

Under Revision, \ 739, which gave the 
board of supervisors authority to equalize 
the assessments of individuals, held, that they 
might raise or lower the asbessments of par

ticular persons when they believed that the 
assessment was too low or too high; and that, 
while they might properly receive evidence 
before doing so, they were not required to 
receive evidence in all cases, and that their 
discretion in such matter could not be con
trolled by proceedings under writ of certio
rari, but only upon appeal, if at all: Smith v. 
Hoard of Supervisors, 30-531. 

A taxpayer is bound to know that his prop
erty has been assessed, and if he feels ag
grieved thereby to appear before the board 
of equalization. In case of an over-assess
ment the taxpayer cannot first apply for its 
correction to the board of supervisors: Mis
souri Valley & B. R. & B. Go. v. Harrison 
County, 74-283. 

Where the taxpayer attacks the action 
of the board of equalization in raising his as
sessment on the ground that it has not juris
diction, it is for him to prove the fact upon 
which the alleged want of jurisdiction rests, 
for instance, that there was not a quorum 
present, or that the majority did not concur, 
or that there was no proper evidence to act 
upon: King v. Parker, 73-757. 

The fact that a particular class of prop
erty is assessed to owners thereof at less thai. 
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Whether or not the board has a r ight to 
appoint a committee to hear complaints, the 
fact that it does appoint such committee can 
not be made an objection on the part of a tax
payer who had an opportunity to be heard 
by the board: Burlington Gas Light Co. v. 
Burlington, 70 N. W., 628. 

Members of the city council acting as a 
board of equalization are not entitled to 
compensation in addition to that provided 
for them by law as members of the council: 
Council Bluffs v. Waterman, 86-688. 

is proper will not authorize the board to in
crease the assessment on such property in the 
case of one particular taxpayer. Such a 
change would increase rather than diminish 
the irregularity of assessment: Inyersoll v. 
Bes Moines, 36-553. 

Where, under previous statutes, the board 
of supervisors were given similar powers to 
be exercised at their " June meeting," held, 
that the provision specifying the meeting was 
directory only, and that the exercise of the 
power at a subsequent meeting was not void: 
Huston v. Savery, 44-654, 658; Hill v. Wolfe, 
28-577. 

SEC. 1371. Clerk—correction of assessments. The clerk or recorder 
of the township, city or town, as the case may be, shall be clerk of the 
board of review, and keep a record of its proceedings, and the assessor 
shall be present at its meeting and make upon the assessment rolls all cor
rections or additions directed by the board. At such meetings it shall be 
the duty of the assessor to read each and every taxpayer's name and assess
ment on the assessor's books, and, if the assessment is approved, pass to 
next name. After checking the same, the board shall then take up the 
unchecked names in alphabetical order, and raise or lower the same as in 
their opinion will be just; checking off each taxpayer as the same is 
adjusted. [18 G. A., ch. 109, § 1; C. '73, § 831; R., § 740.] 

The provision as to the record of the ac
tion of the board is directory, and the fact 
that the record does not show any action on 
the part of the board will not prevent an ap-

SEC. 1373. Notice of assessments raised. In case the assessed value 
of any specific property or the entire assessment of any person, partner
ship, corporation or association is raised, or new property is added by the 
board, the clerk shall give immediate notice thereof by mail to each at the 
post-office address shown on the assessment rolls, and at the conclusion of 
the action of the board therein the clerk shall post an alphabetical list of 
those whose assessments are thus raised and added, in a conspicuous place 
in the office or place of meeting of the board, and enter upon the records 
a statement that such posting has been made, which entry shall be con
clusive evidence of the giving of the notice required. The board shall 
hold an adjourned meeting, with at least five days intervening after the 
posting of said notices, before final action with reference to the raising of 
assessments or the adding of property to the rolls is taken, and the posted 
notices shall state the time and place of holding such adjourned meeting, 
which time and place shall also be stated in the proceedings of the board. 
[18 G. A.,ch. 109, § 3.] 

peal where there has been a controversy de
termined before them: JIutchinkon v. Board 
of Equalization, 66-35. 

Where the property owner appears before 
the board and is heard on the matter in con
troversy, he cannot afterward object to want 
of the notice here provided for. It was in
tended by this provision to give the taxpayer 
an opportunity to be heard before the assess
ment made by the assessor could be lawfully 
increased by the addition of supposed omitted 
property, or by an increase of the assessment, 
and such notice must be given before the 
board can act. A notice that the board has 
increased the assessment is not sufficient: 
Henkle v. Keota, 68-334. 

If the taxpayer is present at the time of 
the action of the board, and is heard as to 
matters in controversy, he cannot afterwards 
object to want of notice: Hulcldnson v.Board 
of Equalization, 66-35. 

Where a board of equalization at their 
first meeting raised an assessment from fif

teen dollars to fifty-three hundred and thirty-
four dollars and entered the assessment as 
changed upon the records, and afterwards 
posted, the notice of the change in the assess
ments, with time and place of hearing objec
tions to the same, held, that as the entry 
upon the records at the first meeting was not 
designed to prevent plaintiff from having a, 
hearing before final action was taken, and at 
best was a mere irregularity not affecting a 
substantial right, it should not be allowed to 
avoid the proceeding: Sockafellow c. Board 
of Equalization, 77-493. 

Where the assessor decided to list certain 
bank stock of plaintiff for taxation, and it 
was agreed between him and the plaintitf 
that the question as to whether it should be 
taxed should be submitted by the assessor to 
the board of equalization, and such board 
thereupon included the stock in plaintiff's 
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assessment, held, that the case was not one plaintiff was entitled to notice: Jackson v. 
of raising the assessment in such sense that Chizum, 78-209; Keihl v. Chizum, 78-213. 

SEC. 1373. Complaint to board of review—appeal. Any person 
aggrieved by the action of the assessor in assessing his property may make 
oral or written complaint thereof to the board of review, which shall con
sist simply of a statement of the errors complained of, with such facts as 
may lead to their correction, and any person whose assessment has been 
raised or whose property has been added to the assessment rolls, as provided 
in the preceding section, shall make such complaint before the meeting of 
the board for final action with reference thereto, as provided in said section, 
and appeals may be taken from the action of the board with reference to 
such complaints to the district court of the county in which such board 
holds its sessions, within twenty days after its adjournment. Appeals shall 
be taken by a written notice to that effect to the chairman or presiding 
officer of the reviewing board, and served as an original notice. The court 
shall hear the appeal in equity and determine anew all questions arising 
before the board which relate to the liability of the property to assessment 
or the amount thereof, and its decision shall be certified by the clerk of the 
court to the county auditor, who shall correct the assessment books in his 
office accordingly. [Same, § 1; C. 73, § 831; R., § 740.] 

Other remedies; when allowable: Where 
the assessment is erroneous merely as being 
excessive, the only remedy is an application 
to the board of equalization, and if necessary 
an appeal therefrom. The fact that the party 
has no knowledge of the assessment until too 
late to make such application makes no dif
ference: Nugent v. Bates, 51-77. 

A mere error of the assessor in assessing, 
as personalty, property which should prop
erly be included with the realty is such an 
error as must be corrected, if at all, by ap
plication to the board of equalization: Wil
son v. Cass County, 69-147. 

Failure to appear before the board of 
equalization to have an over-assessment cor
rected will not defeat the action of a party 
against an assessor for maliciously making 
such over-assessment, when the fact of the 
ovor-assessment was not known: Parkinson 
v. Parker, 48-667. 

Where land was sold for taxes, a part of 
which was the personal tax of one not the 
owner of the land, and which was not a lien 
upon the land, held, that the owner might, 
after redeeming from the sale, sue for the 
recovery from the county of the part errone
ously included in the sale, and it was not 
necessary that he should have gone before 
the board of equalization: Brownlee v.Marion 
County, 53-487. 

In case of erroneous assessment, as, for 
instance, where property properly assessable 
to a firm in one county is also assessed to one 
of the partners in another county, the only 
remedy is by a proceeding before the board of 
equalization. An action to recover back 
taxes erroneously assessed cannot be main
tained in such case: Harris v.Fremont County, 
63-639. 

Where the property owner does not ap
pear before the board of equalization but ap
peals to the county treasurer for the refund
ing of the amount of taxes deemed excessive, 
he is entitled to no relief and any amount 
paid to him by the treasurer may be re
covered by an action in the name of the 

county: Polk County v. Sherman, 68 N. W., 
562. 

Replevin: The right to levy taxes may 
be questioned by an action of replevin to re
cover back property claimed to be illegally 
seized for such taxes: Buell v. Ball, 20-282. 

But in such an action the property owner 
cannot contest the tax by showing that the 
ordinance under which the tax was levied 
was procured by fraud: Ibid. 

In an action of replevin against a county 
treasurer for property seized under a tax war
rant, plaintiff, though erroneously assessed, 
cannot inquire into the regularity of a tax 
levied by a board having authority and juris
diction: Bilbo v. Henderson, 21-56. 

The taxpayer must apply for relief from 
erroneous taxation to the board of equaliza
tion, and without doing so cannot, in an ac
tion of replevin, recover for property seized 
for such taxes: Buell v. Schaale, 39-293. 

Injunction: The proper remedy for an 
erroneous and excessive assessment is by ap
plication to the board of equalization and 
not by injunction. But in case the law au
thorizing the tax is unconstitutional or the 
levy is without authority or jurisdiction, 
other remedies may be pursued: Mucklot v. 
Davenport, 17-379. 

One who has failed to avail himself of his 
right to appear before the board of equaliza
tion and have an erroneous assessment cor
rected cannot afterwards take advantage of 
such error in an action to restrain the col
lection of the tax: Smith v. Marshalltown, 86-
516. 

Injunction is not the proper remedy for 
determining the distribution of taxation 
among the several townships. The board of 
supervisors being a board of equalization for 
that purpose their action can only be re
viewed by certiorari or upon appeal: District 
T'p v. Brown, 47-25. 

A court of equity will not interfere by in
junction to release the taxpayer from a tax 
erroneously or irregularly levied, but may 
do so when the tax is wholly void, as, for in-
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stance, when it is levied upon exempt prop
erty or under an unconstitutional law: Pow
ers v. Bowman, 53-369; Smith v. Osburn, 53-
474. 

But an assessment against personal prop
erty not taxable in the county, being with
out authority of law, is void, and equity will 
entertain jurisdiction to enjoin its collection. 
The jurisdiction of the board of equalization 
in such cases is not exclusive: Barber v. Fan; 
54-57. 

The collection of taxes which are illegal 
may be enjoined by action in equity: Wang-
ler v. Black Hawk County, 56-384. 

Equity will not interpose to prevent the 
collection of a tax on account of mere irreg
ularities. If the tax is unauthorized by law, 
or is imposed upon exempt property, or is 
fraudulently assessed, equity will relieve: 
Conway v. Younkin, 28-295. 

For mere irregularities in the apportion
ment of the taxes of a municipal corporation, 
the collection of its revenues cannot be en
joined by a taxpayer: Morrison v. Hershire, 
32-271. 

A court of equity will not interfere to pre
vent the collection of taxes authorized by 
law, and to which the property is lawfully 
liable, on account of errors or irregularities 
in the assessment: Cedar Rapids & M. R. R. 
Co. v. Carroll County, 41-153. 

In such cases, if it does not appear that 
there is a want of power to levy the tax or 
that the property is not justly liable thereto 
or that the tax is excessive, equity will not 
grant relief: Litchfield v. Hamilton County, 
40-66. 

If a tax is illegal and not merely irreg
ular, its enforcement may be restrained by 
injunction. So held where the county board 
of equalization had exceeded its powers in 
raising an individual assessment: Rood v. 
Board of Supervisors, 39-444. 

Injunction may properly be granted to re
strain the enforcement of an illegal tax. An 
action of replevin to regain possession of 
property distrained for the payment of the 
tax is not a full and complete remedy at law, 
such as will deprive the taxpayer of his 
equitable remedy: Spencer v. Wheaton, 14-38. 

A court of equity will not relieve a tax
payer from the payment of proper and just 
taxes against his property on account of ir
regularities in the manner of placing the tax 
upon the tax book: Iowa R. Land Co. v. 
Soper, 39-112. 

It is not necessary in seeking relief from 
an unauthorized assessment to apply to the 
board of equalization in the first instance. 
The case is different from that of erroneous 
or excessive assessment. A proceeding to 
enjoin may be resorted to in such cases, and 
in such proceeding the county treasurer is a 
proper party defendant: Hubbard v. Board of 
Supervisors, 23-130. 

In an action by taxpayers against the 
county officers to restrain the levying of a tax 
to pay railroad bonds, the bondholders must 
be made parties to the suit in order to bind 
them, though they may not be absolutely 
necessary parties: Ex parte Holman, 28-88. 

Residents and taxpayers have such direct 
legal interest in the question of the validity 

of taxes that they are authorized to join in 
an action to declare them void: Wilkinson v. 
Van Orman, 70-230. 

Mandamus: A party may by mandamus 
compel the board to act, but their discretion 
cannot be controlled by such action: Meyer 
v. Dubuque, 43-192. 

Certiorari: Where the board orders a re
duction of the taxation of an individual, but 
the assessor fails to make the correction in 
accordance with such order, and his books 
are turned over to the auditor, the taxpayer 
may maintain an action of certiorari, to have 
the error corrected: Keck v. Board of Su
pervisors, 37-547. 

Where a county board of equalization acts 
in a case not within its jurisdiction certiorari 
is the proper remedy: Roy ce v. Jenney, 50-
676. 

But where the board has jurisdiction the 
exercise of its discretion cannot be reviewed 
in this manner: Smith v. Board of Sïipervis-
ors, 30-531. 

Where the board assessed for taxation a 
person who was not a resident of the state, 
held, that it acted without jurisdiction and 
that certiorari was the proper method of re
view: Remey v. Board of Equalization, 80-
470. 

If the board has jurisdiction its action can
not be reviewed by certiorari, no matter what 
the motive is under which an assessment is 
changed: Polk County v. Des Moines, 70-351. 

A taxpayer is a proper party to maintain 
an action to question the validity of the pro
ceedings of the city council acting as a board 
of equalization in reducing the taxes upon 
individual property: Collins v. Davis, 57-256. 

The party seeking relief from an errone
ous assessment must appear before the board 
of equalization and make known his griev
ance in order to be entitled to appeal, but no 
special form of complaint is required, and if 
the objections are called to their attention it 
is sufficient: Burns v. McNally, 90-432. 

Where the board of equalization on its 
own motion raised the assessed value of a tax
payer's property, (there being at that time 
no provision as to notice such as is now found 
in the preceding section) lield, that no ap
pearance before the board to have such ac
tion corrected was necessary to entitle the 
taxpayer to appeal: Jnyersoll v. Des Moines, 
46-553. 

In case of appeal from the action of a 
city council acting as a board of equalization, 
notice of the appeal may be served upon the 
mayor: Fanners' Loan a TrustCo. v. Reicton. 
66 N. W., 784. 

Appearance cures any defect in the service 
of the notice of appeal: Richards v. Rock 
Rapids, 72-77. 

No bond is required upon the taking of 
such appeal: Ingersoll v. Des Moines, 46-553. 

The amendment limiting the right of ap
peal to the time specified took away such 
right in cases in which that time had elapsed 
without any appeal being taken prior to the 
taking effect of the amendment: Slocum t: 
Fayette County, 61-169. 

Procedure: While the statute does not 
provide for any written pleadings on such 
appeal yet it does not say that such pleadings 
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when filed shall be stricken from the files. 
The lower court in the exercise of its discre
tion may allow such pleadings tobe filed and 
in such case copy fees may properly be taxed: 
Farmers' Loan & Trust Co. v. Newton, 66 N. 
W., 784. 

This section does not prescribe the formal
ities to be pursued, and when proper notice 
of appeal is served the court to which the ap
peal is taken acquires jurisdiction and may 
properly overrule any motion to dismiss the 
appeal for irregularity: Bremer County Bank 
v. Bremer County, 42-394. 

Upon such an appeal evidence may be in
troduced by the parties in addition to the 
matter shown by the record, and the court 
becomes an assessing tribunal clothed with 
authority to determine anew the sum in 
which the taxpayer is to be assessed: Crimes 
v. Burlington, 74-123. 

In such an appeal the property owner has 
no right to a jury trial. The duty of the 
court is to do what it is claimed the board 
failed to do, that is, make a just and equi
table assessment. On appeal to the supreme 
court that court has the same duty and must 
weigh the evidence as an original question, 
as is done in equity cases, and determine 
therefrom what is the just and equitable 
value of the property for the purpose of tax
ation: Davis v. Clintoiï, 55-549; Dunlieth, etc., 
Bridge. Co. v. Dubuque County, 55-558. 

A taxpayer whose real property is as
sessed at more than its true cash value may 
still have redress, on appeal from the board 
of equalization, if his property is taxed as 
high as other property of greater value. And 
in a particular case, held, that under such 
circumstances the supreme court would, on 
appeal, reduce the valuation of plaintiff's 
real estate in order that it might correspond 
to other property: Burham v. Barber, 70-87. 

The city council, while acting as a board 
of equalization, represents the city and may, 
if an appeal is taken from its action, support 
it in the appellate court, and the city solici-

Upon appeal by a person seeking to have 
his assessment reduced the court has no au
thority to increase the assessment: Appeal 
of Des Moines Water Co., 48-324; German Am. 
Savings Bank v. Burlington, 54-609. 

Where plaintiff was assessed a certain 
sum, by the town council, upon merchandise, 
and appealed from the assessment on the 
ground that he had no goods and merchandise, 
and it appeared that he had sold his merchan
dise, held, that the court was not authorized 
to change the assessment from merchandise 
to moneys and credits, and could not try any 
other issue than that presented by the ap
peal: Brown v. Grand Junction, 75-488. 

It is the duty of the district court upon the 
hearing of the appeal to make a just and equi
table assessment of the property and it is in no 
way to be affected in its action by the action 
of the board of equalization: Lyons v. Board 
of Equalization, 70 K. W., 711. ' 

The right of appeal is purely statutory 
and perhaps an appeal by the city or its 
board of equalization is not authorized, but 
under the general provisions as to appeal to 
the supreme court from the action of the dis
trict court the city may appeal from the dis
trict court to the supreme court as to a 
decision of the district court adverse to the 
action of the board of equalization: Farmers' 
Loan & Trust Co. v. Neicton, 66 N. W., 784. 

Where a corporation was assessed by the 
assessor, with its consent in the sum of $1,000 
on moneys and credits, and subsequently the 
assessment was raised by the board, but on 
application to them, and on appeal to the 
district court it was finally reduced to that 
amount, held, that the corporation could not 
object, on appeal to the supreme court, that 
such assessment was not proper: Phelps Mfg. 
Co. v. Board of Equalization, 84-610. 

An appeal to the supreme court from the 
district court in a proceeding to review the 
action of the board of equalization is triable 
de novo: First Nat. Bank v. City Council of 
Albia, 86-28; Lyons v. Board of Equalization, 
70 N. W., 711. tor may properly appear for the council in 

such matter: Kinnie v. Waverly, 42-437. 

SEC. 1374. Withholding property from assessment — penalty. 
"When property subject to taxation is withheld, overlooked, or from any 
other cause is not listed and assessed, the county treasurer shall, when 
apprised thereof, at any time within five years from the date at which such 
assessment should have been made, demand of the person, firm, corpora
tion or other party by whom the same should have been listed, or to whom 
it should have been assessed, or of the administrator thereof, the amount 
the property should have been taxed in each year the same was so withheld or 
overlooked and not listed and assessed, together with six per cent, interest 
thereon from the time the taxes would have become due and payable had 
such property been listed and assessed, and upon failure to pay such sum 
within thirty days, with all accrued interest, he shall cause an action to be 
brought in the name of the treasurer for the use of the proper county, to be 
prosecuted by the county attorney, or such -other person as the board of 
supervisors may appoint, and when such property has been fraudulently 
withheld from assessment, there shall be added to the sum found to be due 
a penalty of fifty per cent, upon the amount, which shall be included in the 
judgment. The amount thus recovered shall be by the treasurer appor
tioned ratably as the taxes would have been if they had been paid accord
ing to law. 
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S E C . 1375. County board of r e v i e w . The board of supervisors shall 
constitute a county board of review, and shall adjust the assessments of the 
several townships, cities and towns of their county at their regular meeting 
in June, and add to or deduct from the assessed value of the property sub
stantial ly as the state board adjusts assessments of the several counties of 
the state. [C. '73, § 832; R., § 739.] 

The action of the county board of equal
ization can only be reviewed upon appeal or 
by certiorari, not by injunction: Mucklot v. 
Davenport, 17-379; District Tp v. Brown, 
47-25. 

The board of supervisors has not the au
thority to change assessments of moneys 
and credits so that such moneys and credits 
shall be taxed at their full value, while other 
property is assessed at fifty per cent, of its 
value: Manson Land & Trust Co. v. Heston, 
83-377. 

Action of the board once taken should not 
subsequently be rescinded by it by way of ex
punging from the records its resolution, 
without hearing from the parties interested, 
and upon the mere individual recollection of 
the members of the board: Ridley v. Doughty, 
85-418. 

The board has no power to raise or lower 
the assessment of an individual taxpayer: 
Royce v. Jenney, 50-676: and a tax based 
thereon is void: Rood v. Board of Supervisors, 
39-444. 

A taxpayer cannot apply to the board of 
supervisors for relief against an over-assess
ment: Missotiri Valley & B. R. & B. Go. v. 
Harrison County, 74-283. 

The board of supervisors have no jurisdic
tion to determine the right of a municipal 
corporation to assess taxes, and they cannot 
remit taxes on the ground of absence of such 
right: District Tp v. Moore. 39-605. 

Where two townships, being included 
within the corporate limits of a city, consti
tute but one assessorial district, the board 
has no authority to increase the assessment 
of one of such townships. It may only equal

ize as between different assessorial districts: 
Getchell v. Board of Supervisors, 51-107. 

Under the authority to equalize, held, that 
the board of supervisors might not raise the 
assessment of particular property, such as a 
particular kind of real estate, at least where 
such change was not based on a classification 
adopted before assessment under the provi
sions of \ 821 of Code of '73 (not now retained): 
McGutcheon v. Board of Supervisors, 63 N. 
W., 455. 

Therefore held, that an order of the board 
"raising the assessment on all farm lands 
inside of the limits of the incorporated town 
uf Rock Rapids one hundred per cent, above 
the valuation fixed by the assessor and board 
of equalization of said incorporated town" 
was invalid: Ibid. 

The board may equalize by adding to, or 
deducting from, the valuation of different 
classes of property in the different townships, 
as well as by increasing or diminishing the 
aggregate valuation of all the property 
therein: Harney v. Board of Supeivisors, 44-
203. 

While the township trustees have power 
to equalize assessments of taxpayers within 
their township, yet the board of supervisors 
may overrule their action for the purpose of 
securing uniform taxation throughout the 
county upon the different classes of property: 
Cassett v. Sherman, 42-623. 

Therefore held, that where bank stock 
was assessed at sixty per cent, of its par value 
in all townships except one, the county board 
of equalization might raise the assessment of 
bank stock of holders thereof in that town
ship to the same per cent: Ibid. 

S E C . 1376. Appea l s . Appeals may be taken from any action or decis
ion of a county board of review by the board of review of any city, town or 
township aggrieved thereby, within the same time and in the same manner 
as appeals are taken from the local board of review. 

S E C . 1377. Abstract . Each auditor shall , on or before the third Mon
day in June, make out and transmit to the auditor of state an abstract of the 
real and personal proper ty in his county, in which he shall set forth : 

1. The number of acres of land and the aggregate actual and taxable 
values of the same, exclusive of town lots, returned by the assessors, as 
corrected by the county board of review; 

2. The aggregate actual and taxable values of real estate in each town
ship, city and town in the county, returned as corrected by the county board 
of review; 

3. The aggrega te actual and taxable values of personal proper ty; 
4. An abstract as to the number and value of all animals as the same 

are returned by the assessor, showing the aggregate actual and taxable 
values and number of each kind or class, and such other facts as may be 
required by the state board of review. [C. '73, § 833; R., § 741.] 

S E C . 1378. State board of r e v i e w . The executive council shall con
stitute the state board of review, and shall meet at the seat of government 
on the second Monday of Ju ly in each year. The auditor of state shall be 
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the clerk of the board, and shall lay before it the abstracts transmitted to 
him by the auditor, as required by the preceding section. [C. 73, § 834; R., 
§ 742; C'51, §§ 481-2.] 

The state board has no power to equalize personal property: Harney v. Board of Super
visors, 44-203. 

SEC. 1379. Adjusting valuation in counties. It shall adjust the val
uation of property of the several counties, adding to or deducting from 
the valuation of each kind or class of property such percentage in each 
case as will bring the same to its taxable value as fixed in this chapter. 
[Same.] 

SEC. 1380. State levy. It shall be the duty of the general assembly 
at each regular session, by statute or joint resolution, to definitely fix the 
amount to be expended for general state purposes during the biennial 
period next ensuing. The executive council shall annually fix the rate per 
cent, upon the valuation of the taxable property within the state to be levied 
to raise such amount, after deducting the receipts for the general revenue 
fund received from other sources, and certify such rate to the auditor of 
each county. [26 G. A., ch. 109; 25 G. A., ch. 114; C. 73, § 835; R., § 743.] 

SEC. 1381. Levy to pay municipal bonds. Whenever any municipal 
corporation, board or tribunal is charged with the duty of levying a tax to 
pay any bonds or interest thereon, and fails to make such levy, the holder 
thereof may, after obtaining final judgment thereon, in addition to any 
other remedies he may have, file a transcript thereof with the auditor of 
state, taking his receipt therefor, and the same shall be registered in his 
office, and the state board of review at its regular annual session shall levy 
upon the taxable property of the county, city, town or school district for 
which such bonds were issued a sufficient rate of taxation to realize the 
amount of interest, or principal and interest, due or to become due on the 
bonds so filed, prior to the next levy, and the money arising from such 
levy shall be known as the bond fund, and collected as a part of the state tax, 
paid into the state treasury, and placed to the credit of such county, city, 
town or school district for the payment of said bonds and interest, and shall 
be paid out as the interest installments or the principal may mature, by 
warrants drawn by the auditor of state in favor of the holder of such bonds, 
as shown by the register in his office, until the same shall be paid; and, 
when paid, the bonds and coupons shall be canceled and returned to the 
treasurer of the county, city, town or school district issuing the same, who 
shall receipt therefor. [24 G. A., ch. 14, § 7; 22 G. A., ch. 17, § 7; 21 G. A., 
ch. 78, § 7.] 

SEC. 1382. Certifying result to county auditor. The board shall 
keep a record of its proceedings, and finish its review and adjustment on or 
before the first Monday of August, and the auditor of state shall thereupon 
transmit to each county auditor a statement of the percentage to be added 
to or deducted from the valuation of each kind or class of property in its 
county, and shall certify the rate of state tax fixed as required by law. The 
county auditor shall thereupon add to or deduct from the valuation of each 
kind or class of property in his county the required percentage, rejecting 
all fractions of fifty cents or less in the result, and counting all over fifty 
cents as one dollar. [C.73, § 836; R., § 743; C. '51, § 183.] 

Where the board of equalization reduces collected, and upon his failure or neglect to 
the valuation of property, it is the duty of do so, the owners of the property have a 
the auditor to enter in the tax list the valua- remedy by mandamus: Bidky v. Doughty, 77-
tion upon which the tax is estimated and 226. 

SEC. 1383. Tax list. All taxes which are uniform throughout any 
township or school district shall be formed into a single tax, and entered 
upon the tax list in a single column, to be known as a consolidated tax, and 
each receipt shall show the percentage levied for each separate fund. 
Before the first' day of January in each year, the county auditor shall tran-
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scribe the assessments of the several townships, towns or cities into a book, 
to be provided at the expense of the county for that purpose, to be known 
as the tax list, properly ruled and headed, with distinct columns in which 
shall be entered the names of taxpayers, descriptions of lands, number of 
acres and value, number of town lots and value, value of personal property 
and each description of tax, with a column for polls and one for payments, 
and shall complete the same by carrying out the totals and footings of col
umns. At the end of the list for each township, town or city he shall make 
an abstract thereof, and apportion the consolidated tax among the respec
tive funds to which it belongs, according to the number of mills levied for 
each. [C. 73, §§ 837-9; R., §§ 745-6; C. '51, §§ 485-6.] 

Where the collection of a road tax was Where property is duly assessed to the 
authorized, but owing to a change in the owner, the omission of the name of the owner 
method of assessment of railway corporations in transcribing the tax upon the tax list will 
no one was authorized to put the tax for a not invalidate the assessment: Parker r. 

Cochran, 64 757. 
[The provision found in I 839 of Code of 

'73 as to levy of tax and making record 
thereof is not retained. It seems to be sub
stantially covered by 11303, which was \ 79ft 
of Code of '73.] 

certain year upon the tax list, held, (under 
Rev., I 745) that such duty devolved upon the 
clerk of the board of supervisors: Milwaukee 
dc St. P. B. Co. v. Kossuth County, 41-57, 66. 

The auditor may correct errors found in 
the assessments upon transcribing them, and 
insert the name of an owner in the tax book: 
Adams v. Snow, 65-435. 

SEC. 1384. Tax for bonded indebtedness. The board of supervisors 
shall not in any one year levy a tax of more than three mills on the dollar 
for the payment of any bonded indebtedness or judgments rendered there
for, except as provided in chapter one, of title four, of the code, unless the 
vote authorizing the issuance of the bonds fixes a higher rate. fC. 73, § 
840.] 

The limit here imposed does not apply to a judgment: Sioux City & St. P. It. Co. v. 
a levy to pay bonds issued in satisfaction of Osceola County, 52-26. 

SEC. 1385. Errors corrected. The auditor may correct any error in 
the assessment or tax list, and when such correction affecting the amount 
of tax is made after the books shall have passed into the hands of the 
treasurer, he shall charge or credit him, as the case may be, therefor, and 
report the same to the board of supervisors. [C. 73, § 841; R., § 747.] 

Where a correction of the rate of taxation regarded in subsequent proceedings as cor-
was authorized, but, owing to a change in 
the method of assessment of railway corpora
tions, no one was authorized to put the tax 
for a certain year upon the tax list, held, that 
such duty devolved upon the clerk of the 
board of supervisors (now the auditor): Mil
waukee & St. P. S. Co. v. Kossuth County, 41 
-57. 

The auditor is authorized to correct errors 
found in the assessment upon transcribing 
it, and the name of the owner may be in
serted by him in the tax book: Adams v. 
Snow, 65-435. 

Where the assessor omitted to insert in 
his list the name of one of two joint owners 
of property, held, that the assessment book 
might properly be corrected in that respect: 
Conway v. Younkin, 28-295. 

To authorize a correction in the assess
ment or tax book as to the valuation of prop
erty there must be an error or mistake 
shown. An averment that the valuation was 
not fair or reasonable is not sufficient to jus
tify a change: Jones v. Tiffin, 24-190. 

Where it appeared that the assessment 
roll had been corrected by some one, and 
that as so corrected it had remained on file 
as a record in the auditor's office, and been 

rect, held, that a party objecting to the cor
rection as not made by proper authority had 
the burden of showing that it was incorrect 
and that the taxes assessed were inequitable 
or unjust, it appearing that unless covered 
by such correction the land had been en
tirely omitted from assessment: Beeson i: 
Johns, 59-166. 

Where the lands of nonresidents were 
not returned on the assessment rolls for a 
particular year, and at the time of transcrib
ing the assessments such lands were entered 
on the tax list by the county auditor, who 
listed the lands and fixed the valuation 
thereof, and delivered the tax list, including 
such lands, to the county treasurer, upon 
which sales for delinquent taxes were made, 
held, that such assessment and sales there
under were valid: Robb v. Robinson, 66-500. 

The powers conferred upon the auditor to 
correct errors in the assessment include the 
power to insert property which has been 
omitted and is subject to taxation. The time 
within which the auditor may make this cor
rection is not limited by statute, and it may 
be made after the levy of the tax: Parker c 
Van Steenbur'j, 68-174. 
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The power here given to the auditor in
cludes the power to determine when a mis
take has been made: Fuller v. Butler, 72-729. 

The authority given to the auditor to cor
rect the tax books may be exercised after the 
books have passed into the hands of the treas
urer: Ridley v. Doughty, 85-418. 

This provision does not authorize the au
ditor to correct an error by which a taxpayer 
is assessed too much or too little en a partic
ular piece of property. Such error is to be 
corrected by application to the board of 
equalization: Polk County v. Sherman, 68 N. 
W., 562. 

should do so does not affect the sale pre
viously made: Playter v. Cochran, 37-258. 

SEC. 1386. Sale shown. The auditor when making up the tax list, 
before it is placed in the hands of the county treasurer, shall designate 
each piece or parcel of real estate sold for taxes, and not redeemed, by 
writing opposite the same the year in which it was sold in a column made 
for that purpose and headed "sold in. " [C. 73, § 842.] 

A failure of the officer to so designate a 
parcel as sold and not redeemed when he 

SEC. 1387. Tax list delivered. He shall make an entry upon the tax 
list showing what it is, for what county and year, and deliver it to the 
county treasurer on or before the thirty-first day of December, taking his 
receipt therefor; and such list shall be a sufficient authority for the treasurer 
to collect the taxes therein levied. But no informality therein, and no 
delay in delivering the same after the time above specified, shall affect the 
validity of any taxes, sales, or other proceedings for the collection of such 
taxes. [21 G. A., ch. 132; C. 73, § 843; R., § 748; C. '51, § 487.] 

The tax list is a complete protection to the 
treasurer in making distress and sale there
under: See I 1403. 

The tax warrant provided for under the 
corresponding section of the Revision was 
held not essential, the power of the treasurer 
to sell being derived from the statute di
rectly: Parker v. Sexton, 29-421; Johnson v. 
Chase, 30-308; Hurley v. Powell, 31-64; Rhodes 
v. Sexton, 33-540; Madson v. Sexton, 37-562; 
Cedar Bajnds & M. P. P. Co. v. Carroll County, 
41-153. 

any particulur tract of land is taxed, and it 
remains such at least until there is another 
assessment, which for the time, and until an
other tax duplicate is made out, becomes the 
evidence in whose name real estate is taxed: 
Fuller v. Butler, 72-729. 

When tax books are placed in the hands 
of the county treasurer for collection he is 
charged with the taxes and is required to 
collect and account for them, and his duty to 
do so cannot be divested by separation of a 
portion of the territory over which the taxes 
have been assessed and levied: Hillard v. 
Gh-iffin, 72-331. 

After the tax duplicate is made out and is 
placed in the treasurer's hands it constitutes 
the best and only evidence in whose name 

SEC. 1388. Aggregate valuation certified. At the time of delivering 
the list to the treasurer, the auditor shall furnish to the auditor of state a 
certified statement, showing separately the aggregate full and taxable valua
tions of the real and personal property in the county, and also the aggregate 
amount of each separate tax as shown by the tax list. [C. 73, § 844; R., 
§ 748.] 

SEC. 1389. Treasurer to enter delinquent taxes. The treasurer, on 
receiving the tax list, shall enter upon the same in separate columns opposite 
each parcel of real estate or person's name, on which or against whom any 
tax remains unpaid for any preceding year, the year or years for which such 
delinquent tax so remains due and unpaid, and such tax shall not be or 
remain a lien on such real estate or upon other real estate of the owner, 
unless so brought forward; but to preserve such lien it shall only be 
necessary to enter such tax opposite such person's name, or any tract upon 
which it was a lien. Any sale for the whole or any part of such delinquent 
fax not so entered shall be invalid. [C. 73, § 845; R., § 750; C. '51, § 488.] 

Under this section a personal tax which 
is a lien upon realty, as well as a real prop
erty tax, is to be brought forward and en
tered as against the property: Cummings v. 
Fusion, 46-183. 

The treasurer should thus bring forward 
any personal tax which has become a lien 
upon real property, and enter it opposite 
such real property, although the personal 
tax was not assessed against the person who 
was the owner of such property at the time 

the assessment was made, nor the person 
owning the property at the time of making 
the entry: Ibid. 

Although under such provision any sale 
for the whole or any part of a delinquent tax 
not thus brought forward is declared to be 
invalid, the right to enforce a performance 
of the duty of entering upon the tax books 
taxes remaining unpaid for preceding years 
cannot be barred so long as the right to en
force the taxes exists. So held in an action to 
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compel the treasurer to enter up and collect 
a railroad tax: Harwood v. Brownell, 48-657. 

Where a person purchases land against 
which no delinquent taxes appear, the treas
urer cannot, by afterwards bringing forward 
delinquent taxes which had not been prop
erly brought forward, make them a lien 
upon the property as against such purchaser. 
Taxes not thus brought forward cease to be a 
lien: Jiska v. Binggold County, 57-630. 

The provision of \ 1417, for refunding to 
the purchaser at a tax sale taxes illegally ex
acted, are applicable to taxes not carried for
ward as thus required, and for which the sale 
is therefore illegal: Parker v. Cochran, 64-
757. 

The lien of previous taxes not included in 
the sale is divested by the sale, and such pre
vious taxes cannot be enforced: See \ 1418 
and notes. 

A tax sale for delinquent tax of previous 
years not carried forward on the tax books is 
invalid: Gardner v. Early, 69-42; Barke v. 
Early, 72-273; Hooper v. Sac County Bank, 
72-280; Buckley v. Early, 72-289; Sac County 
v. Hooper, 77-435; Snell v. Dubuque & S. C. 
B. Co., 88-442; Nicodemus v. Young, 90-423. 

A sale for taxes not carried forward is not 
void but voidable, and advantage of the ob
jection should be taken within five years 

SEC. 1390. Treasurer to collect. The treasurer, after making the 
entry, shall proceed to collect the taxes, and the list shall be his authority 
and justification against any illegality in the proceedings prior to receiving 
the list; and he is also authorized and required to collect, as far as 
practicable, the taxes remaining unpaid on the tax books of previous years. 
[C.73, §846; R., §751.] 

SEC. 1391. Penalty on taxes not brought forward. No penalty or 
interest shall be collected upon taxes remaining unpaid four years or more 
from the thirty-first day of December of the year in which the tax books 
containing the same were first placed in the treasurer's hands. [15 G. A., 
ch. 29, § 1.] 

under the provisions of § 1448: Griffin v. 
Bruce, 73-126; Collins v. Valleau, 79-626; 
Lawrence v. Hornick, 81-193: Guthrie v. Har-
ker, 27 Fed., 586. 

Even though the sale is for taxes which 
have remained unpaid for want of bidders, as 
provided in \ 1425 it will be invalid if the 
taxes have not been brought forward as here 
required: Paxton v. Boss, 57 N. W., 428. 

But under the Eevision such sales were 
valid: Hunt v. Gray, 76-268. 

Where personal property taxes were nerer 
carried forward except that they were en
tered in a separate book showing the names 
of persons so taxed and the amount of such 
taxes and the page on which the*tax appeared 
on the tax lists in the office, held, that such 
entries did not constitute a carrying forward 
of the taxes as required by this section and 
that a sale therefor was invalid: Dows v. Dale, 
74-108. 

Failure to carry forward a delinquent tax 
will not make the sale invalid when the tax 
book was not in the hands of the treasurer 
before the sale: Babcock v. Bonebrake, 77-710. 

In such a case entry on the books of the 
fact of sale is sufficient, for at the time of the 
entry the taxes have been paid by the sale: 
Hoben v. Snell, 62 N. W., 739. 

This provision does not release the treas
urer from liability for not collecting such 
taxes, and is not therefore void as impairing 
the obligation of contracts. Nor is it a spe
cial law for the assessment and collection of 

taxes within the meaning of article III , \ 30, 
of the constitution. Nor is it void as against 
public policy as encouraging delinquencies 
in the payment of taxes: Beecher v. Board of 
Supervisors, 50-538. 

therefrom after the time for redemption has 
expired: Playter v. Cochran, 37-258. 

SEC. 1392. Notice of previous sale. Each county treasurer, when 
any person offers to pay taxes on any real estate marked "Sold ," shall 
notify him of such fact, and inform him for what taxes and when the sale 
was made. [C. 73, § 847.] 

The neglect of the treasurer to thus notify 
a party paying taxes does not affect a sale 
already made nor authorize a redemption 

SEC. 1393. Certificate of t axes due. The county treasurer, when 
requested to do so by any one having an interest therein, shall certify in 
writing the entire amount of taxes and assessments due upon any parcel of 
real estate, together with all sales of the same for unpaid taxes or assess
ments shown by the books in his office, with the amount required for 
redemption from the same, if still redeemable, if he is paid or tendered his 
fees for such certificate at the rate of fifty cents for the first parcel in each 
township, town or city, and ten cents for each subsequent parcel in the 
same township, town or city, and in computing such fees each description 
in the tax list shall be reckoned a parcel. [C. 73, § 848.] 

SEC. 1394. Effect. Such certificate, with the treasurer's receipt shoAV-
ing the payment of all the taxes therein specified, and the auditor's certifi-
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cate of redemption from the tax sales therein mentioned, shall be con
clusive evidence for all purposes, and against all persons, that the parcel 
of real estate in said certificate and receipt described was, at the date 
thereof, free and clear of all taxes and assessments, and sales for taxes or 
assessments, except sales whereon the time of redemption had already 
expired, and the tax purchaser had received his deed. [C. 73, § 849.] 

SEC. 1395. Treasurer liable. For any loss resulting to the county, or 
any subdivision thereof, or to any tax purchaser, or taxpayer, from an 
error in said certificate or receipt, the treasurer and his sureties shall be 
liable on his official bond. [C. 73, § 850.] 

SEC. 1396. Information as to taxes due. The treasurer, when 
applied to by letter and receiving thirty cents in postage stamps or money, 
and ten centek additional for each tract of one hundred and sixty acres in 
excessif 'thíjpe hundred and twenty acres, in no case to exceed fifty cents, 
shall correctly answer the same by mail, giving the amount and interest of 
unpaid taxes and of any tax sales thereof as the same appear upon the tax 
list in his office, and upon the return of the letter or a copy, before the last 
day of the current month, with the demand due as shown therein, he shall 
pay the taxes and forward to the sender a tax receipt without further charge. 
[C. 73, § 3794.] 

SEC. 1397. Penalty. Any treasurer who shall neglect for twenty days 
after the receipt of any such letter, with money or stamps inclosed as 
aforesaid, to answer the same fully as required in the preceding section, or 
who shall directly or indirectly receive or be concerned in receiving any 
greater compensation for the service mentioned than as above provided, 
shall forfeit to the person aggrieved, for each offense, the sum of fifty dol
lars, which may be recovered in a civil action. [C. 73, § 3795.] 

SEC. 1398. Assessment of omitted property. The treasurer shall 
assess any real property subject to taxation which may have been omitted 
by the assessor, board of review or county auditor, and collect taxes 
thereon, and in such cases shall note, opposite the tract or lot assessed, the 
words ' ' by treasurer, " but such assessment shall be made within four years 
after the tax list shall have been delivered to him for collection, and not 
afterwards, if the property is then owned by the perso» who should have 
paid the tax. [C.73, § 851; R., § 752; C'51, § 851.] 

The omission of the words " by treasurer " upon the owner by the following section: 
does not render the assessment so made by Cedar Sapids & M. It. 2Ï. Co. v. Carroll 
him invalid, in view of the duty imposed County, 41-153. 

SEC. 1399. Duty of owner. In all cases where real estate subject to 
taxation has not been assessed, the owner, by himself or agent, shall have 
the same done by the treasurer, and pay the taxes thereon; and if he fails 
to do so the treasurer shall assess the same and collect the tax assessed as 
he does other taxes. And no failure of the owner to have such property 
assessed or to have the errors in the assessment corrected, and no irregu
larity, error or omission in the assessment of such property, shall affect in 
any manner the legality of the taxes levied thereon, or affect any right or 
title to such real estate which would have accrued to any party claiming or 
holding under and by virtue of a deed executed by the treasurer as pro
vided by this title, had the assessment of such property been in all respects 
regular and valid. [C. 73, § 852; R., § 753.] 

An error in assessments does not affect the 
validity of a tax sale: Eldridge v. Kuelil, 27-
160, 172. 

An error of the assessor under § 1353, in 
assessing land to unknown owner, is cured by 
this section: Corning Town Co. v. Davis, 44-
622, 632. 

This section is applicable to taxes levied 
for construction of drains, etc., under \ 1946: 
Patterson v. Baumer, 43-477. 

In view of the various provisions making-

it the duty of the owner or the proper officer to 
enter land on the assessment book, it will be 
presumed in support of a tax deed that land 
subject to taxation was so entered, until the 
contrary is made to appear: Lathrop v. Irwin, 
65 N. W., 972. 

If the real owner stands by, knowing that 
another is asserting rights to the property, 
such as seeing that the property is listed in 
his name, and paying the taxes thereon, he 
is estopped from maintaining ejectment for 
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the land: Conklin v. Wehrman, 38 Fed., 874. 
Land acquired from the government 

should be entered for taxation for the year 
in which land is not regularly assessed, if it 

becomes subject to taxation for that year: 
Barrett v. Kevane, 69 N. W., 1036. 

As to effect of illegality of part of a tax 
upon the sale, see notes to I 1417. 

SEC. 1400. Lien of taxes. Taxes upon real estate shall be a lien 
thereon against all persons except the state. Taxes due from any person 
upon personal property shall be a lien upon any and all real estate owned 
by such person or to which he may acquire title. As against a purchaser, 
such liens shall attach to real estate on and after the thirty-first day of 
December in each year. Taxes upon stocks of goods or merchandise shall 
be a lien thereon and shall continue a lien thereon when sold in bulk, and 
may be collected from the owner, purchaser or vendee. [21 G. A., ch. 133; 
20 G. A., ch. 194, § 1; ~ "" """ ~ ~ '" """" 
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Taxes are not, prior to the date specifii 
a lien against which the covenants of grant
or's deed operate. Therefore, where a con
tract of sale was made prior to that date and 
a deed executed subsequently and in pursu
ance thereof, held, that such taxes were not 
covered by the covenants of the deed: Sack-
eit v. Osborn, 26-146. 

This provision does not necessarily re
lieve the vendor from personal liability for 
taxes upon property which is sold by him be
fore the date specified. When a portion of 
the property on which the tax is levied re
mains undisposed of, the collector having no 
authority to apportion it, the vendor remains 
liable for all: Shaw v. Orr, 30-355. 

Where land is conveyed after the date 
specified the grantor is liable under the cov
enants of his deed for the taxes assessed for 
that year, but is not liable to the purchaser 
of his grantee for personal taxes of the lat
ter, for which, together with the realty tax 
due thereon, the land has been sold at tax 
sale and from which the last purchaser has 
redeemed: Baldwin v. Mayne, 42-131. 

That taxes are a personal obligation see 
notes to I 1403. 

A personal tax is not a mere personal 
claim against the person taxed, but is a 
charge upon his real property: Garretson v. 
Schofield, 44-35; Cummings v, Easton, 46-183; 
Paulson v. Bule, 49-576. 

Personal property taxes become a lien on 
land acquired subsequently to the assess
ment: Cummings v.Easton, 46-183. 

Such taxes do not become a lien upon real 
property of the taxpayer until they are 
due, and they cannot be deemed due before 
a levy thereof is made: Castle v. Anderson, 
69-428. 

Personal property taxes of a partnership 
being due from each partner become a lien 
upon the real estate of a member: Bibbins v. 
Clark, 90-230. 

to the 
law of taxation that taxes are not a lien upon 
property of the taxpayer, unless a lien is ex
pressly created or provided for by statute; 
and as no lien upon personal property is pro
vided for, taxes are not a lien thereon: 
Jaffray v. Anderson, 66-718. 

Taxes are not a lien upon personalty until 
distraint therefor is made after the mode 
pointed out by statute; hence a person pur
chasing personal property before distraint 
has been made for taxes is protected against 
a subsequent distraint for taxes assessed 
against his vendor, and a mortgagee of per
sonal property who takes possession under 
his mortgage and sells the property, either 
directly or through a decree or order of the 
court, before any distraint is made is entitled 
to the proceeds so far as they may be neces
sary to pay his claim as against the taxes 
assessed against the mortgagor: Maish v. 
Bird, 22 Fed., 180. 

Taxes are not a lien upon personal prop
erty and therefore do not have priority over 
other claims against such property when in 
the hands of a receiver. The special statu
tory provisions with reference to assign
ments for the benefit of creditors (§ 3078) are 
not applicable in such case: Howard County 
v. Strother, 71-683. 

A lien for taxes on personal property of 
the owner of real estate does not take pri
ority over existing mortgages on such real 
estate, and a purchaser at a sale of the real 
estate for such taxes acquires only the own
er's equity of redemption. (Overruling Neto 
England Loan & Trust Co. v. Young, 81-732;) 
Bibbins v. Clark, 90-230; Bibbins v. Pol'c 
County, 69 N. W., 1007. 

The lien of the tax provided for in the 
mulct law is subordinate to that of a pre-ex
isting mortgage: SmiOi v. Skow, 66 N.W.,893. 

As to priority of tax in case of assign
ment for benefit of creditors, see I 3078. 

CHAPTER 2. 

OF THE COLLECTION OF TAXES. 

SECTION 1401. Payment. Auditor's warrants shall be received by the 
county treasurer in full payment of state taxes, and county warrants shall 
be received by the treasurer of the proper county for ordinary county 
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taxes, but money only shall be received for the school tax. Road taxes, 
except the portion payable in money, may be discharged and road certifi
cates of work done received, as provided by law. fC.'?3, §§ 854, 1779; R., 
§§ 754, 2057, 2059; C. '51, § 489.] 

SEC. 1402. What receivable. The treasurer is authorized and required 
to receive in payment of all taxes by him collected, together with the 
interest and principal of the school fund, the circulating notes of national 
banking associations organized under and in accordance.with the conditions 
of the act of the congress of the United States, entitled, ' 'An act to provide 
a national currency secured by the pledge of the United States stocks, and 
to provide for the redemption thereof, " approved February 25, 1863, and 
acts amendatory thereto, United States legal tender notes, and other notes 
and certificates of the United States payable on demand and circulating or 
intended to circulate as currency. [C.'73, § 855.] 

SEC. 1403. Payment—installments. No demand of taxes shall be nec
essary, but it shall be the duty of every person subject to taxation to attend 
at the office of the treasurer, at some time between the first Monday in Jan
uary and the first day of March following, and pay his taxes in full; or 
one-half thereof before the first day of March succeeding the levy, and the 
remaining half before the first day of September following; but in all cases 
where the half of any taxes has not been paid before the first day of April 
succeeding the levy, the whole amount charged against such entry shall 
become delinquent from the first day of March after due; and in case the 
second installment is not paid before the first day of October succeeding 
its maturity, it shall become delinquent from the first day of September 
after due. In all cases where taxes are paid by installment, each of such 
payments, except road taxes, shall be apportioned among the several 
funds for which taxes have been assessed in their proper proportions. 
[C.'73, § 857; R., § 756; C'51, § 492.] 

The tax list is sufficient warrant, even 
when the tax is a special one, to protect the 
treasurer in his proceedings thereunder from 
liability for any irregular or illegal proceed
ings of the officers connected with the levy 
of the tax, provided such levy is authorized: 
Games v. Bobb, 8-193. 

Where a tax has been legally ordered by 
officers de jure certainly, if not de facto, 
against a person liable to be tae d, and the 
officer has been duly chosen and qualified to 
collect such tax, he will, in the absence of 
fraud on his part, be protected, and is not an
swerable for any irregularity in the proceed
ings: Hershey v. Fry, 1-593. 

The t ax a debt: A tax lawfully levied be
comes a debt which may be recovered by ac
tion at law, even though its collection is 
otherwise provided for, unless the special 
remedies provided by statute are made ex
clusive: Dubuque v. Illinois Cent. B. Co., 39 
-56. 

Taxes are a personal indebtedness and 
constitute a claim which should be paid by 
the administrator of the estate of a deceased 
person. Therefore the devisee of property is 
entitled to have taxes which are a lien 
thereon paid out of the estate: Findley v. 
Taylor, 66 N. W., 744. 

That special assessments for street im
provements are a personal claim against the 
owner of the property, see notes to \ 829. 

Equitable remedy: Where the statutory 
remedy for collection of taxes is plain, 
adequate and speedy, a court of equity will 
not interfere to enforce their collection: 

32 

Cedar Bapids & M. B. B. Co. v. Carroll 
County, 41-153. 

Working out: The fact that a railroad 
has not been notified to work out the part of 
the road tax which might be paid in work 
will not authorize the restraining of the col
lection of the entire tax. Perhaps, upon a 
proper offer to work out the proportion which 
may be paid in work, the collection of that 
part might be enjoined: Sioux City & St. P. B. 
Co. v. Osceola County, 45-168. 

Personal taxes: A tax upon personal 
property becomes a lien against the owner 
thereof from the time of his assessment a t 
the place of his residence, and a subsequent 
removal before the payment of the tax will 
not relieve him from liability: Toothaker v. 
Moore, 9-468. 

Payment by mortgagor: I t is the duty 
of the mortgagor of real property to pay the 
taxes thereon: Porter v. Lafferty, 33-254; Day-
ion v. Bice, 47-429. 

The mortgagor is the party primarily li
able to pay the taxes on the mortgaged prop
erty, even after foreclosure sale, during the 
period of redemption, and any tax title ac
quired by the mortgagor during that time 
will be held as having been acquired by him 
in trust for the purchaser at the forclosure 
sale, and he cannot set up such title in op
position to the title of such purchaser: Day
ton v. Rice, 47-429. 

Iiienholder: A mortgagee is entitled to 
pay taxes on the mortgaged property, and 
upon redemption being made from him by the 
holder of the junior lien, is entitled to have 
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such taxes reimbursed: Strong v. Burdick, 
52-630. 

" A junior incumbrancer paying taxes due 
upon the premises acquires a first lien for the 
amount thereof: Evans v. Burns, 67-179. 

Assignee for benefit of creditors: Where 
taxes were levied on property after an as
signment for the benefit of creditors, held, 
that as by § 3078 the assignee was authorized 
to pay such taxes as a preferred claim, he 
should be required to pay to the mortgagee 
of lands upon which such taxes became a lien, 
and who had been required to redeem the 
land from sale for such taxes, the amount 
levied upon personal property covered by the 
assignment with six per cent, interest: 
Brooks v. Ilighmey, 53-276. 

No claim for taxes is required to be filed 
before the assignee, nor need any demand be 
made. The assignee must, at his peril, ascer
tain whether the property or fund in his 
hands is liable for assessments or levies of 
taxes: Huiscamp v. Albert, 60-421. 

Application: Taxpayers are authorized 
to rely upon the county treasurer for the 
proper application of money given him for 
the payment of taxes, and they will not be 
allowed to lose their property through the 
mistake of such officer in a misapplication of 
payment: Henderson v. Robinson, 76-603. 

Vendee: Where a purchaser of real estate 
under contract for a deed takes possession 
thereof, he is liable for the taxes thereon, 
and on subsequently taking the deed cannot 
require the vendor to covenant against such 
taxes: Miller v. Corey, 15 166. 

While, as between vendor and vendee in 
possession under contract of sale, it is the 
duty of the latter to pay the taxes, yet the 
former may pay them to protect his title, 
and for any amount paid in removing tax 
incumbrances with six per cent, interest 
thereon, he is entitled to a lien upon the 
land after decree for a conveyance in per
formance of the contract: Lilliev.Case, 54-177. 

Where the personal property taxes of a 
partnership becatue a lien on the real estate 
of one partner, held, that a subsequent grantee 
of such real estate being compelled to pay the 
taxes in order to protect the property might 
recover the taxes paid from his grantor but 
not from another member of the partnership, 
the payment as to other members being vol
untary: Bibbins v- Clark, 90-230. 

The vendor is not necessarily relieved 
from personal liability for taxes upon prop
erty sold by him before the time when taxes 
become a lien on real property, under \ 1400. 
If a portion of the property on which a tax is 
levied remains undisposed of, the collector 
having no authority to apportion the tax, 
the vendor remains liable for all: Shaw v. 
Orr, 30-355. 

The vendee being deemed in equity to be 
the owner and entitled to possession must 
pay his proportion of the taxes accruing upon 
the land from the date his right to possession 
arose: Sherman v. Savery, 2 McCrary, 107. 

Where the title was wrongfully conveyed 
by the vendor to another, although he was 
held by a court of equity to be the trustee for 
the vendee proper, yet the payment of taxes 
by him was held not to be voluntary, and he 

was allowed to recover for taxes paid while 
the relation existed: I bid. 

Purchase subject to: The purchaser of 
land upon which taxes are due and unpaid 
takes subject to the lien of such taxes, but 
does not become personally liable therefor: 
Ritchie v. McBuffie, 62-46. 

Under a lease providing that the tenant 
should pay all the taxes assessed against the 

roperty during the continuance of the lease, 
eld, that he was liable for special assess

ments for local improvements, such as pav
ing and curbing of adjacent streets: Cassady 
v. Hammer, 62-359. 

A purchaser of land on which taxes are 
due does not become personally liable there
for: Ritchie v. Mclhifiie, 62-46. 

Lien: This section does not make taxes 
upon personal property a lien thereon: Jaf-
fray v. Anderson, 66-718. 

As to the lien of taxes in general, see \ 
1400 and notes. 

Payment by person not the owner: 
Taxes paid by one claiming title adversely to-
the real owner without his consent cannot be 
recovered back from the owner after the ad
verse title is declared void. The mere fact 
that the real owner knew that the adverse 
claimant was paying the taxes under claim 
of title is not sufficient ground for inferring 
a promise to repay: Garrigan v. Knight, 47-
525; Read v. Hoice, 49-65. 

A party who pays tax upon land without 
any right to do so, and having no claim what
ever to the property, cannot recover the 
taxes paid from the rightful owner who has 
purchased the land since the payment of such 
taxes. No request to pay can be presumed in 
such a case: La Rue v. King, 74-288. 

A party who pays taxes upon the land of 
another, whose title is of record, cannot 
claim that the owner is thereby estopped 
from asserting his title: Merrill v. Tobin, 30 
Fed., 738. 

One who claims title without payment of 
taxes, allowing an adverse claimant who is in 
possession to continue for years the payment 
of taxes on the land, becomes thereby es
topped from asserting as against the occu
pant his claim of title: Knapp v. Paine, 03 
N. W., 575. 

While a mere stranger has not the right 
to pay taxes, yet if payment be made by such 
an one, and received by the treasurer, the 
property cannot be afterward sold for such 
tax: Iowa R. Land Co. v. Guthrie, 53-383. 

Payment by one not the owner made 
before the taxes become delinquent held not 
recoverable as against a subsequent owner 
of the land: Iowa R. Land Co. v. Dairis, 71 
N. W., 229. 

Payment tinder supposed title: Where 
title to land was for a long time in litigation 
between parties claiming title under con
flicting grants, and one of them paid the 
taxes, and it was finally decided that the title 
was in the other, held, that the one who paid 
the taxes might recover the amount so paid 
from the one adjudged owner of the land: 
Goodnoiov.Moulton,51-555;Goodnmov.Plumbe, 
52-711; Goodnow v. Wells, 54-326; Goodnmo v. 
Stryker, 61-261; Goodnmo v. Stryker, 62-221; 
Goodnow v. Wells, 76-774; S. C. 78-760. 
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Under such circumstances, held, that the 
payment of taxes voluntarily made by the 
person claiming title to the property, with 
full knowledge of the adverse claimant of the 
title, and made under belief on the part of 
the person making such payment, arising 
from a mistake of law, that he had such title, 
might be recovered back from the adverse 
claimant upon the title being determined to 
be in the latter: Goodnow v. Litchfield, 63-275; 
Iowa Homestead Co. v. Bes Moines Nav. & JR. 
Co., 63-285: Goodnow ». Chapman, 64-602; 
Goodnow v. Wolcott, 65-201: Goodnow v. Oak
ley, 68-25. 

Although where one of two parties hold
ing the title to property has paid the taxes, 
and the other afterwards establishes his title 
to the property, the one who has made pay
ment cannot claim the right to recover from 
the other on account of such payment, yet, if 
the successful party accepts the benefit of 
such payment, an action to recover the pay
ments may be maintained against him by 
the party making them: Goodnow v. Stryker, 
61-261. 

Where a company to which lands were 
certified under a railroad grant paid the 
taxes thereon, and subsequently the title was 
found to be in another under the swamp land 
grant, held, that the taxes paid by the for
mer company under the belief that it had a 
legal title and in ignorance of the swampy 
character of the land, which fact alone de
feated its title, could be recovered from the 
party holding the swamp land grant, who 
had made no offer to pay such taxes: Ameri
can Emigrant Co. v. loica JÎ. Land Co., 52-323. 

One who, while making an honest claim 
to be the owner of real estate, pays taxes 
thereon, it afterward being determined that 
the title is in another, is entitled to be reim
bursed for such expenditure: Fogg v. Hol-
comb, 64-621; Leather v. Boss, 74-630. 

In such case, the payments being made 
for the protection of the property and re
dounding to the benefit of the real owner, 
he ought and will be required to reimburse 
the person who made them for the amount 
paid: Bradley v. Cole, 67-650. 

So held where the title to property was 
claimed under an execution sale and sheriff's 
deed which were afterwards held defective: 
Ibid. 

Where the purchaser of property at ex
ecution sale makes redemption from a pre
vious tax sale of the property he cannot 
recover from the former owner the amount 
paid: Barr ». Patrick, 59-134. 

Where it appeared that at the time when 
taxes were paid by the plaintiff on premises 
subsequently decreed to belong to defendant, 
there was a controversy between plaintiff 
and defendant as to the title, which was 
only settled by such decree, held, that plain
tiff might, in an action brought within five 
years after the rendition of such decree, re
cover the taxes paid by him on the premises, 
which defendant would have been required 
to pay under the title as claimed by him: 
Wood v. Curran, 76-500. 

In an action to quiet title against one who 
claimed title under a judicial sale, which 
was adjudged to be void, and who had paid 

taxes under such claim, held, that she was 
entitled to recover the taxes with six per 
cent, interest from the time of the respective 
payments, and that the same should be a 
lien on the land: Cassidy v. Woodward, 77-
354. 

Where a nonresident claiming ownership 
paid taxes on the land, which was not in
closed, and the only assertion of adverse 
title was that made by cutting hay and stack
ing it upon the land, and such other acts of 
dominion, over it as it was susceptible of in 
its wild state, held, that the nonresident 
claimant whose title was afterwards declared 
invalid by reason of a defect in the title of 
his grantor could recover the taxes paid by 
him from the one who was found to be the 
rightful owner of the land: Merrill v. Tobin, 
82-529. 

Also, held, that a grantee taking premises 
with full knowledge of all the facts in con
nection with the payment of taxes, it not 
appearing that any of the intervening grant
ors were innocent purchasers, took subject 
to the obligation to pay such taxes, and they 
should be made a lien upon the land: 1 bid. 

Where swamp lands were improperly 
listed for taxation and taxes were paid 
thereon, held, that asufcsequentpurchaserof 
such land from the county, asserting his title 
thereto as against a prior invalid grant, was 
not bound to refund to the adverse claimant 
taxes paid by the latter during the time when 
the land was not subject to taxation: Hays v. 
McCormick, 83-89. 

The right of the person paying taxes on 
land which is afterwards adjudged not to 
belong to him, to have such taxes refunded 
and to a lien on the land therefor, is not a 
right passing with the land, so that the 
grantee of the person paying such taxes can 
establish a lien therefor upon the land 
against the purchaser in good faith from the 
real owner: Brown v. Poole, 85-412. 

Where the payment of taxes is pleaded 
by defendant as a matter in defense of plain
tiff's l'ight to have his title quieted, and no 
affirmative relief is asked, the court will not 
give defendant judgment for such taxes, but 
leave the right thereto to be determined in 
another proceeding: American Emigrant Co. 
v. Fuller, 83-599. 

Where there are two claimants to prop
erty and each pays the taxes thereon, the one 
who is adjudged not to be the owner cannot 
recover from the other the amount of taxes 
thus paid. A request by him to the other 
to make payment, which is the basis of re
covery in such case, cannot be inferred under 
the circumstances: Montgomery County v. 
Severson, 68-451. 

Where recovery is had by one claimant of 
property who has paid the taxes, against an
other who has been adjudged to be the legal 
owner, interest on the amount paid by the 
unsuccessful claimant at the legal rate may 
be recovered, commencing at the date of 
payment: Goodnow v. Litchfield, 63-275; Iowa 
Homestead Co. v. Bes Moines Nav. & R. Co., 
63-285; Goodnow v. Stryker, 63-569; Goodnow 
v. Plumbe, 64-672; Goodnow v. Wells, 67-654; 
Goodnow v. Oakley, 68-25; Leather v. Eost>, 
74-630. 
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The amount which a party making pay- The relief which may be had by a party 
ment of taxes is entitled to recover should paying taxes by reason of a mistake respect-
be made a lien upon all the land collectively ing the title as against the person benefited 
for the gross amount of the payments made: is not valid as against a third person pur-
Goodnow v. Litchfield, 63-275; Ooodnoio v. chasing the land without notice that there 
Stryker, 63-569; Goodnow v. Plumbe, 64-672; is any claim thereon for taxes so paid, and 
Goodnow v. Oakley, 68-25; Leather v. Boss, the taxes so paid will not be a lien as against 
74-630. such purchaser: Bowen v. Dujfie, 66-88. 

The grantee of a person who is entitled to The statute of limitations as against an 
recover taxes thus paid is not, in the absence action by a party who has paid taxes on land 
of express assignment of the right thereof, on a claim of ownership, but has been held 
entitled to recover them from the person not to be the owner, to recover such taxes 
who has been adjudged the rightful owner from the party adjudged to be the owner, 
of the property: Seymour v. Shea, 62-708. commences to run from the time the title to 

A recovery of taxes thus paid cannot be the property as between the claimants is 
had as against one who was not the owner of judicially determined: Goodnow v. Stryker, 
the premises at the time the payments were 62-221; Goodnow v. Litchfield, 63-275; Bradley 
made, but has subsequently become such v. Cole, 67-650: Goodnow v. Oakley, 68-25. 
owner: Fogg v. Holcomb, 64-621; Iowa B. A party cannot recover from the owner of 
Land Co. v. Davis, 71 N. W., 229. the title taxes which he has paid on land 

But the grantee of a person who has been more than five years prior to the time of 
adjudged to have been the real owner at the bringing action to recover the same: La Bue 
time the taxes were paid, and acquiring his v. King, 74-288; loica B. Land Co. v. Davis, 
title by quitclaim, stands in the shoes of his 71 N. W., 229. 
grantor, and the lands in his hands are sub- As to the claim made in some of these 
ject to the claim or lien of the party thus cases that there had been a previous adjudi-
paying the taxes; but such grantee is not to cation of the right to recover the taxes, 
be held personally liable for the taxes paid see Goodnow v. Wells, 67-654. 
before the purchase of the property by him: 
Bradley v. Cole, 67-650. 

SEC. 1404. Lien on personal property of nonresident. All personal 
property, the owner of which is a nonresident of the state, and which prop
erty is by the owner thereof intended for sale or consumption at a place or 
shipment to a place other than where said property is located, shall be 
assessed in the owner's name, if the owner is known, and if the owner is 
unknown or uncertain the same shall be assessed to "unknown owner," 
and shall be by the assessor sufficiently described so that said property may 
be identified. A lien for the tax upon said property as herein provided 
shall relate back to and exist from the first day of January of the year for 
which it is assessed, and if any one seeks to remove the said property from 
the county before the tax for said year shall be paid, the tax shall immedi
ately become due and collectible. It shall be the duty of the assessor to 
notify the county auditor if said property is being, or is about to be, removed 
from the county. In such event, or if the knowledge of the removal of or 
intent to remove said property shall come to him in any other authentic 
manner, the said auditor shall certify such fact to the county treasurer, 
with a full description of the property as the same appears on the asses
sor's books, giving assessment district, where located, and the amount of 
said assessment, and the county treasurer shall thereupon proceed by dis
tress to restrain the removal of said property and secure the lien of the tax 
due or to become due. If at the time of such distress the levy for the year 
is unknown, the auditor is authorized to release the lien of such tax upon a 
good and sufficient bond, with sureties resident of the county, being filed 
with said auditor, to be by him approved, which bond shall obligate all 
parties thereto to pay all taxes due on said property when same are pay
able. Upon the filing and approving of such bond, the auditor shall make 
a certificate releasing the said personalty from the lien of such tax. The 
payment of said tax shall be a bar against the collection of taxes for same 
year on said property in any other county in this state. 

SEC. 1405. Receipt. The treasurer shall in all cases make out and 
deliver to the taxpayer a receipt, stating the time of payment, the descrip
tion and assessed value of each parcel of land, and the assessed value of 
personal property, the amount of each kind of tax, the interest on each and 
costs if any, giving a separate receipt for each year; and he shall make the 
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proper entries of such payments on the books of his office. Such receipt 
shall be in full of the first or second half or all of such person's taxes for 
that year, but the treasurer shall receive the full amount of any county, 
state or school tax whenever the same is tendered, and give a separate 
receipt therefor. [C. 73, § 867; K., § 760.] 

The receipt of a deputy collector should application of any sums paid by him to the 
have the same force and effect as that of the payment of such taxes as he sees fit: Iowa It. 
treasurer: Jones v. Welsing, 52-220. Land Go. v. Carroll County, 39-151. 

Payment of taxes may be proved by parol. The stub of a tax receipt is evidence 
So held, even under a statute requiring the showing the payment of the tax such as to de-
taxpayer to take a duplicate receipt and file feat a subsequent sale of the property: ¿far-
it with the county judge and obtain his in- rison v. Sauerwein, 70-291. 
dorsement upon the original, and providing In a particular case, held, that evidence 
that no receipt without such indorsement did not sufficiently show previous payment of 
should be receivable in evidence: Adams v. taxes to render the sale void: Slocum v. Slo-
lieale, 19-61. cum, 70-259. 

Entry of payment by a county treasurer In an action to set aside a tax sale and 
in his books does not operate to discharge the deed on the ground that the plaintiff had 
taxes, and only those misled by such entry, paid the taxes for which the land was sold, be-
or who act upon the faith thereof, can in fore the sale, and where, in support of his 
equity claim to be prejudiced by such entry, claim, he offered a tax receipt showing the 
when the taxes are not in fact paid: Amber payment of the taxes upon the lot in question 
v. Clayton, 23-173. with a number of other lots, held, that the 

Where a party in ignorance of a tax sale evidence was sufficient to show the payment 
pays the taxes for which the sale was made of the taxes, although the stub of the tax re-
and receives the treasurer's receipt therefor, ceipt failed to show either the description of 
such payment does not defeat the sale: Jones the lot or the payment of the taxes: Bright v. 
v. Welsing, 52-220. Slocum, 77-27. 

A taxpayer has the right to direct the 

SEC. 1406. Sale of personal property. If any one neglects to pay 
his taxes at or before maturity, the treasurer may collect the same by dis
tress and sale of his personal property not exempt from taxation, and the 
tax list alone shall be sufficient warrant therefor. "When the treasurer dis
trains goods, and the owner refuses to give a sufficient bond for the delivery 
of the same on the day of sale, he may keep them at the expense of the 
owner, and shall give notice of the time and place of their sale within five 
days after the taking, in the manner constables are required to give notice 
of the sale of personal property under execution. The time of sale shall 
not be more than twenty days from the day of taking, but he may adjourn 
the sale from time to time, not exceeding five days in all, and shall adjourn 
at least once when there are no bidders, and, in case of adjournment, he 
shall post up a notice thereof at the place of sale, announcing the time to 
which the adjournment is ordered. Any surplus remaining above the 
taxes, charges of keeping, and fees for sale, shall be returned to the owner, 
and the treasurer shall, on demand, render an account in writing of the 
sale and charges. [20 G. A., ch. 194, § 1; C. 73, §8 857-8; R , §§ 756-7; C. 
'51, §§ 492-3.] 

SEC. 1407. Collectors—sheriff. Immediately after the taxes become 
delinquent, each county treasurer shall proceed to collect the same by dis
tress and sale of the personal property of the delinquent taxpayers, and 
for this purpose he may appoint one or more collectors to assist him in col
lecting the same. Each collector appointed shall receive for his services 
and expenses the sum of five per cent, on the amount of all taxes collected 
and paid over by him, which percentage he shall collect from the delin
quent, together with the whole amount of delinquent taxes and interest; 
and pay the same to the treasurer at the end of each month, and in the dis
charge of his duties as collector, should it become necessary to make the 
delinquent taxes by distress and sale, or should no collector be appointed, 
or should the collector fail to institute proceedings to collect said delin
quent taxes, the treasurer shall place the same in the hands of the sheriff, 
who shall proceed to collect the same, and either shall be entitled to receive 
the same compensation, in addition to the five per cent., as constables are 
entitled to receive for the sale of property on execution. [C.73, § 859.] 



502 
§§1408-1413 COLLECTION OF TAXES. Tit. VII, Ch. 2. 

The fact that lands have been advertised for services performed under an alleged con-
for sale for taxes does not prevent a sale of tract to pay such additional compensation in 
personal property to pay the same. If the consideration of his remaining in office and 
lands, however, had been actually sold to pay performing the duties thereof: Fawcett v. 
the taxes, personal property could not be JSberly, 58-544. 
subjected to their payment: Èmerickv. Sloan, Where the treasurer had commenced to 
18-139. enforce the payment of taxes by distress of 

A failure of the treasurer to collect the personal property of the taxpayer, and had 
taxes by distress and sale of personal prop- discontinued such proceedings on the prom-
erty, when he might do so will not invalidate ise of one who was about to purchase said 
a subsequent sale of real property for such property, that he would become personally 
taxes: Stewart v. Corbin, 25-144. responsible therefor, held, that such promise 

The receipt of a deputy collector should was not binding, as the inducement thereto 
have the same force and effect as that of the was the abandonment by the officer of the 
treasurer: Jones v. Welsing, 52-220. discharge of his legal duty: Cass County v. 

A person appointed to collect taxes cannot Beck, 76-487. 
recover from a private person additional fees 

SEC. 1408. Besistance. If the treasurer, his deputy, or collector is 
resisted or impeded in the execution of the duties of his office, he may 
require any person to assist him therein, and if such person refuses, he 
shall forfeit a sum not exceeding ten dollars, to be recovered by civil 
action in the name of the county, and the person resisting shall be punished 
as in the case of resisting an officer in the execution of legal process. 
[C.73, § 860; R., § 758; C'51, § 494.] 

SEC. 1409. Taxes certified to another county. In all cases of delin
quent taxes in any county, where the person upon whose property the same 
were levied shall have removed into another county, leaving no property 
within the county where the taxes were levied out of which the same can be 
made, the treasurer of the county where said taxes are delinquent shall 
make out a certified abstract thereof, and forward the same to the treasurer 
of the county in which the delinquent resides or has property, when the 
treasurer transmitting said abstract has reason to believe that said taxes 
can be collected thereby. [0.73, § 861.] 

SEC. 1410. Collection in such case. The treasurer forwarding and 
the one receiving said abstract shall each keep a record thereof, and, upon 
receipt and filing in the office of the treasurer to whom sent, it shall have 
the effect of a levy of taxes in that county, and the collection of the same 
shall be proceeded with in the same manner as in the collection of other 
taxes. [C. 73, § 862.] 

SEC. 1411. Penalty. The officer collecting taxes so certified into another 
county shall, in addition to the penalties on delinquent taxes, assess and 
collect the further penalty of twenty per cent, on the whole amount of such 
taxes, inclusive of the penalties thereon. [C. 73, § 863. ] 

SEC. 1412. Return. The officer receiving said abstract shall, when in 
his opinion the taxes are uncollectible, return the same with the indorse
ment thereon ' ' uncollectible, ' ' and, if collected, he shall remit the amount 
to the treasurer of the county where said taxes were levied, less the penalty 
provided by the preceding section. [C. 73, § 864.] 

SEC. 1413. When taxes delinquent—penalties. If the first install
ment of taxes shall not be paid by April first, the whole shall become due 
and draw interest as a penalty of one per cent, per month until paid from 
the first of March following the levy; and if the first half shall be paid 
when due, and the last half shall not be paid by October first following 
such levy, then a like interest shall be charged from the date such last 
half became delinquent; and the tax with all penalties shall be collected 
at the same time and in the same manner; but no interest as a penalty shall 
be added to taxes levied by any court to pay a judgment on county, city, 
town or school district indebtedness, other than the interest which such 
judgment may draw, nor upon taxes levied in aid of the construction of 
any railroad. All road taxes payable to the county treasurer shall be due 
with the first installment of other taxes, and subject to the penalty for non-
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[20 G. A., ch. 194, § 1; C. 73, §§ 865-6; R. ,§§ 759-payment as other taxes. 
60; C. '51, §§ 495, 497.] 

Interest and penalties on taxes should be 
computed only from the time such taxes are 
placed on the tax list, and not from the time 
when they should have been listed and were 
not: Cedar Bapids & 31. B. B. Co. v. Carroll 
County, 41-153. 

Where taxes, void when levied, are sub
sequently made valid by a curative act, pen
alties for non-payment attach for the period 
prior to the time that the act takes effect: 
Iowa B. Land Co. v. Sac County, 39-124; Iowa 
Jt. Land Co. v. Carroll County, 39-151. 

If a valid tender is made of the amount 
due for any specified tax, such tender stops 
interest on that tax without reference to 
whether it is good as to other taxes or not: 
Iowa B. Land Co. v. Carroll County, 39-151. 

Failure of the county to sell land for taxes 
•when it may do so will not defeat its right to 
recover penalties thereafter accruing on the 
same taxes: Cedar Bapids & M. B. B. Co. v. 
Carroll County, 41-153. 

The fact that the title to land is doubtful 
or in dispute will not be a ground for reliev
ing a person asserting a right thereto from 
penalties for non-payment of taxes: Litchfield 
v. Hamilton County, 40-60. 

Where the title of the owner to one por
tion of his estate is disputed by the state, 
and to the other by the United States, and 
the state in view of these facts assures him 
that no legal steps will be taken to enforce 
payment of taxes until his title is adjusted, 
he will not be compelled to pay more than 
the statutory interest allowed for the non
payment of ordinary debts, and not the pen
alty for the non-payment of taxes: Litchfield 
v. Webster County, 101 U. S., 773. 

Where the state refuses payment for a 

S E C . 1414. Collection. The t reasurer shal l collect all delinquent taxes 
by distress or sale of any personal proper ty belonging to the person to 
whom such taxes are assessed, and not exempt from taxation, or any real 
or personal property upon which they are a lien, but he shal l continue tq 
receive the same until collected, and any owner or claimant of any real 
es ta te advertised for sale may pay to the county treasurer, at any time 
before the sale thereof, the taxes due thereon, with accrued penalties, inter
es t and costs to the time of payment. [20 G. A., ch. 194, § 1;C. '73, §§, 865-6, 
879, R., §§ 759, 760, 769; C. '51, §§ 495, 497.] 

S E C . 1416. Apport ionment . On or before the tenth day of each month, 
the t reasurer shall apportion the consolidated tax of each township, city, 
town or school corporation collected during the preceding month among 
the several funds to which it belongs, according to the number of mil ls 
levied for each fund, and enter the same, with the other taxes collected 
dur ing the same period, upon his cash account and report the amount of 
each tax to the county auditor, who shal l charge him with the same. [C. '73, 
§ 868.] 

S E C . 1416. Separate funds. The auditor shall keep a complete account 
with the treasurer, with each separate fund or tax by itself, and in each 
account he shall charge him with the amounts in his hands at the opening 
of such account whether it be delinquent taxes, notes, cash or other assets 
belonging to such fund, the amount of each tax for each year when the tax 
list is received by him, and all additions to each tax or fund, whether by 
additional assessments, interest on delinquent taxes, amount received for 

series of years unless payment of taxes be 
made for the time between the entry and the 
quieting of the title by act of congress, pen
alties are not recoverable: Ibid. 

Where a new revenue law was passed 
retrospective in its operations, held, that the 
method of collecting penalties already ac
crued should be in accordance with the pre
vious law, and that penalties accruing under 
the new law on taxes previously levied 
should be enforced in accordance with such 
new law: Bartruff v. Bemey, 15-257. 

The repeal of a statute under which de
linquent taxes have accrued, and the enact
ment of a new statute providing for the 
collection of taxes with interest, will not op
erate to remit the interest accrued, although 
the new law contains no express saving 
clause: State ex rel. v. Stewart, 11-251. 

The right of a county to the penalty ac
crued on delinquent taxes is not impaired by 
the repeal of the statute providing for such 
penalties: Cedar Bapids & M. B. B. Co. v. 
Carroll County, 41-153; Tobin v. Hartshorn, 
69-648. 

But such repeal terminates the right to-
additional penalties: Tobin v. Hartshorn, 69-
648. 

So held in regard to the amendment of \ 
866 of Code of '73 by 20 G. A., ch. 194: Ibid.; 
Chicago, M. & St. P. B. Co. v. Hartshorn, 
30 Fed., 541 (overruling Snell v. Campbell, 24 
Fed., 880). 

The last clause of the section relating to 
railroad aid taxes, held unconstitutional as 
applied to contracts executed before that 
provision took effect: Lansing v. County 
Treasurer, 1 Dillon, 522, 528. 
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licenses, or other items, and upon proper vouchers shall credit him for 
money disbursed for double and erroneous assessments, including all 
improper and illegal assessments the correction or remission of which 
causes a diminution of the tax, and for unavailable or uncollectible taxes, 
as directed by the board of supervisors. [C. 73, § 869; R., § 761.] 

SEC. 1417. Eefunding erroneous tax. The board of supervisors shall 
direct the treasurer to refund to the taxpayer any tax or portion thereof 
found to have been erroneously or illegally exacted or paid, with all inter
est and costs actually paid thereon. In case any real estate subject to tax
ation shall be sold for the payment of such erroneous tax, interest or costs, 
the error or irregularity in the tax may be corrected at any time provided 
in this chapter, but such correction shall not affect the validity of the sale 
or the right or title conveyed by a treasurer's deed, if the property was 
subject to taxation for any of the purposes for which any portion of the 
taxes for which the land was sold was levied, and the taxes were not paid 
before the sale, or the property redeemed from sale. [C. 73, § 870; R.. § 
762.] 

This section authorizes the refunding of 
illegal or erroneous taxes, though voluntar
ily paid, and even after they have been di
vided up and distributed among the state, 
school, road and other funds, and where the 
supervisors refuse to refund the same the 
sum may be recovered from the county: Lau-
man v. Des Moines County, 29-310; Richards 
v. Wapello County, 48-507; Isbell v. Crawford 
County, 40-102; Tallant v. Burlington, 49-543. 

Where a tax is illegal through the erro
neous action of the board in raising an as
sessment, it may be recovered back: Dickey 
v. Polk County, 58-287. 

Failure to pursue remedies to arrest the 
collection of such taxes will not waive or for
feit the right to recover them: Ibid. 

Taxes not brought forward as required by 
? 1389, and which are therefore erroneously 
included in the amount for which property 
is sold, may be recovered back by the tax 
purchaser from the county: Parker v. Coch
ran, 64-757. 

Where relief is sought from a tax levy 
which is in excess of the limit imposed upon 
taxation, relief will be granted as against the 
excess of the tax over the constitutional limit, 
and the tax will be sustained to the extent 
to which it is valid. After the tax has been 
paid, such sums as are in excess of the limit, 
may be recovered back: McPherson v. Foster, 
43-48. 

Where property was sold for an amount of 
tax, part of which was not a lien thereon, 
held, that the owner might recover from the 
county the amount of such tax, with costs, 
interest and penalties, which he was com
pelled to pay in order to redeem: Brownlee v. 
Marion County, 53-487. 

This section does not apply when the tax
payer has voluntarily redeemed from a sale 
absolutely void by reason of the taxes having 
been previously paid, and the money so paid 
in redemption cannot be recovered : Morris v. 
Sioux County, 42-416; Sears v.Marshall County, 
59-603. 

Where payment of taxes is voluntarily 
made with knowledge of all the facts, under 
the belief that by law the property belongs 
to the person paying the taxes, such person 
cannot afterward recover back the money so 

paid upon the title being adjudged to be in 
another. Such taxes cannot be deemed er
roneous or illegal: Dubuque & S. C. i?. Co. v. 
Board of Su2)ervisors, 40-16. 

Where, although the assessment is ille
gal, and the payment of the taxes could not 
be enforced, they have been voluntarily paid, 
the party thus paying them can not recover 
them back: Newcomb v. Davenport, 86-291. 

Where a tax purchaser subsequently paid 
personal taxes of the previous owner which 
were a lien upon the land, but his tax title 
was not effective because of the insufficiency 
of the description of the land, held, that he 
was not entitled to recover back the subse
quent taxes paid on the ground of mistake or 
error: Lindsey v. Boone County, 92-86. 

One who has a lien upon property prior 
to the lien of personal property taxes of the 
owner and pays such taxes to protect his own 
interests as against a senior lienholder is to 
be deemed to have paid such taxes voluntar
ily and can not recover from the county the 
amount: Bibbins v. Polk County, 69 N. W., 
1007. 

Where a tax is not merely informal and 
irregular, but is illegal and void as being 
levied upon property not liable to taxation, 
and the owner of the property makes pay
ment under protest, the rule is that he may 
recover it back, although there is no dis
traint or seizure of his property: Winzer ». 
Burlington, 68-279; Thomas ». Burlington, 69-
140. 

The holder of a tax title, which is adjudi
cated to be void, cannot recover from the 
county taxes paid by him upon the property 
subsequently to the acquisition of his tax 
title: iScott v. Chickasaio County, 53-47. 

Where the purchaser of property at a tax 
sale paid taxes thereon for a subsequent year, 
but the sale was afterwards declared void for 
the reason that the property was not subject 
to taxation for the year for the taxes for 
which it was sold, held, that the subsequent 
tax was not erroneously or illegally exacted 
or paid in such sense that the county was 
under obligation to refund it: Iowa B. Land 
Co. v. Guthrie, 53-383. 

The statutory provision for the recovery 
of illegal taxes paid is not applicable to a 
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case of erroneous assessment made in the 
exercise of lawful authority. The only relief 
in such cases is by application to the board 
of equalization: Harris v. Fremont County, 
63-639. 

Where a taxpayer had indebtedness which 
he might in a proper manner have offset 
against property for which he was taxed, 
but took no steps to have such deduction 
allowed, either by the assessor or by the 
board of equalization, and about two years 
after the payment of the taxes under the as
sessment, applied to have refunded to him 
the amount thus paid in excess of what 
would have been his proper assessment, held, 
that such application was too late, and that 
as there was no error or illegality in the as
sessment, the recovery of the amount could 
not be had: Leonard v. Madison County, 64-
418. 

Where an illegal tax has been collected 
for the benefit of the county and has been 
expended, it would be proper to refund it 
from other funds belonging to the county. 
So where an illegal tax has been collected 
for the state or for a school or road district, 
and has been paid over, it would be proper 
to refund it, if necessary to do so, from other 
funds belonging to the state or the school or 
road district which has thus received and 
enjoyed the benefit of the illegal tax: Dis
trict T'p v. District T'p, 56-85. 

Where it became necessary to refund a 
tax which had been paid over to a school 
district and it appeared that the original 
school district was no longer in existence, 
the territory having been divided into three 
districts, held, that the treasurer should 
have apportioned the tax among the dis
tricts formed out of the original territory 
and repaid the tax pro rata from the funds 
coming to each, and that having repaid it 
entirely from the funds of one of the dis
tricts, that district was entitled to maintain 
an action for contribution against the others: 
Ibid. 

The money which is to be returned to the 
taxpayer should be taken from the particu
lar fund or funds into which it went when 
the tax was collected: Iowa S. Land Co. v. 
Woodbury County, 64-212. 

No judgment can be rendered against a 
county on account of taxes illegally or errone
ously collected for any of the public organiz
ations or corporations for whose benefit the 
county treasurer collects taxes, without 
proof that there remain in the treasury 
funds belonging to such organizations or 
corporations which might properly be ap
plied to the extinguishment of such judg
ment: Ibid. 

The board of supervisors has no authority 
to refund a road tax out of the county funds: 
Stone v. Woodbury County, 51-522. 

Bridge taxes are to be collected and dis
bursed by the county and constitute a part 
of the county funds and should be refunded 
out of the county treasury: Dickey v. Polk 
County, 58-287. 

Although a special tax cannot be refunded 
out of other taxes, yet where it was shown 
that there remained a sufficient amount in 
the treasury to refund out of a particular 

fund the amount illegally paid going to such 
fund, held, that a recovery was x>roper: Ibid. 

Under similar provisions in a city charter, 
held, that taxes illegally exacted might be 
recovered back, although they had been paid 
over to the contractor who had made the im
provements for which the tax was levied: 
Tallant v. Burlington, 39-543. 

A special tax in aid of a railroad which 
has been paid over by the treasurer to the 
company cannot be refunded: Butler v. 
Board of Supervisors, 46-326. 

In such case the tax cannot be refunded 
out of the county treasury, nor can the coun
ty devote other taxes collected for such com
pany, and still in the treasury, to the pay-
megt of that illegally collected: Des Moines 
& M. B. Co. v. Lowry, 51-486. 

A special tax voted in aid of a railway 
company should, when paid, be kept as a dis
tinct fund subject to the rights of the com
pany and taxpayer. In no event can the 
county acquire any beneficial interest there
in, and the claim of the taxpayer to have 
such taxes refunded to him is a claim against 
the treasurer who has received the tax, and 
not against the county: Barnes v. Marshall 
County, 56-20. 

The liability of the county for taxes ille
gally paid does not depend upon whether or 
not the money that has been collected has 
been paid out: Eyerly v. Supervisors of Jasper 
County, 77-470. 

But this section has no application in cases 
where the tax is held as a trust fund for the 
benefit of a railroad and the money has been 
paid over: Ibid. 

The board of supervisors can order the re
funding of taxes only by the treasurer in 
office, not by a treasurer who has gone out of 
office. So held with reference to railroad aid 
taxes: Eyerly v. Board of Superviairs, 81-189. 

The supervisors being authorised to re
quire the treasurer to refund taxes illegally 
collected, a suit against the county for the 
recovery of such taxes cannot be maintained, 
the proper proceeding being against the offi
cers to compel the proper action by them: 
Eyerly v. Jasper County, 72-149. 

A claim against the county for refunding 
of taxes paid must be presented to the board 
of supervisors before action can be brought 
thereon whether such claim is liquidated or 
not: Bibbins v. Clark, 90-230. 

The cause of action against the county for 
illegal or erroneous taxes paid accrues at the 
very moment of payment of taxes, if at that 
time the taxes are erroneous and illegal. 
The statute of limitations against such action 
commences to run then, and not from the 
time that the error or illegality is adjudi
cated: Callanan v. Madison County, 45-561; 
Hamilton v. Dubuque, 50-213; fScoíí v. Chicka
saw County, 53-47. 

A party cannot, by neglecting to demand 
the refunding of such tax, delay the running 
of the statute: Beecher v. Clay County, 52-140. 

And the ignorance of plaintiff that the 
levy was illegal will not enable him to take 
advantage of the exception of the statute of 
limitations in case of fraud or mistake pro
vided in I 3448: Ibid. 

Where taxes have been paid but the land 
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is sold by the treasurer for such taxes by 
mistake, the owner has five years from the 
discovery of the mistake in which to bring 
the action: Storm Lake Rank v. Suena Vista 
County, 66-128. 

By the latter part of this section a sale for 
aggregate taxes, only a part of which are ille
gal and erroneous, is valid: Eldridge v. 
Kuehl, 27-160: Parker v. Sexton, 29-421: Sul-
ley v. Kuehl, 30-275; Hurley v. Powell, 31-64; 

Rhodes v. Sexton, 33-540: Genther v. Fuller, 
36-604; Madson v. Sexton, 37-562. 

A sale will be upheld if any portion of the 
tax for which the land is sold is valid; Com
ing Toion Co. v. Davis, 44-622; Parker v. Coch
ran, 64-757. 

As to recovery by person paying taxes on 
property, of which he is found not to be the 
owner, from the person who derives the ben
efit from such payment, see notes to \ 1403. 

SEC. 1418. Tax sale—-when and how made. Annually, on the first 
Monday in December, the treasurer shall offer at his office at public sale 
all lands, town lots or other real property on which taxes of any descrip
tion for the preceding year or years are delinquent, which sale shall be 
made for the total amount of taxes, interest and costs due and unpaid 
thereon. But in counties having two county seats and divided into two dis
tricts for the collection of taxes, such sale may be made by the deputy 
treasurer and the recorder or his deputy at the county seat where the taxes 
for the district are collected, and the records thereof shall be kept thereat. 
Such deputy treasurer and the recorder or his deputy shall have all the 
powers conferred by law upon the treasurer and auditor in relation to the 
collection of the revenue, sales for delinquent taxes, redemption therefrom, the 
execution of tax deeds thereunder, and every other matter connected there
with. [20 G. A., ch. 194, § 2; 15 G. A., ch. 46; C. 73, § 871; R., § 763; a '51, 
§ 496.] 

Whence power derived: The tax warrant 
provided for in the Revision was not essential 
to the power to sell, the power of the treas
urer in that respect being derived from the 
statute directly: Parker v. Sexton, 29-421; 
Johnson v. Chase, 30-308; Hurley v. Powell, 31-
64; Rhodes v. Sexton, 33-540; Madson v. Sex
ton, 37-562; Cedar Rapids & M. R. R. Co. v. 
Carroll County, 41-153. 

The power to make a tax sale is not de
rived from the tax list but from the statute. 
Under previous statutes, held, that the tax 
warrant was a material step, and the legis
lature could not make a tax deed conclusive 
as to the existence of such warrant: Corhin 
v. Hill, 21-70. 

Also, held, that the clerk could sign a tax 
warrant as acting county judge: Ibid. 

Also, held, that it was not essential that it 
appear from the warrant when signed by the 
clerk in place of the county judge that the 
latter was absent or incapacitated from act
ing: Ibid.; Sully v. Kuehl, 30-275. 

Under the act of 1847 sale for delinquent 
taxes could only take place in pursuance of a 
judgment in the district court against the 
land for taxes due and unpaid for the term 
of two years from the first of January next 
after the delinquent tax list had been filed 
in his office: Sleidom v. Able, 6-5. 

Under the statutory provision of 1858 a 
sale for taxes delinquent less than two years 
was invalid: Williams v. Gleuson, 5-284. 

Further as to previous statutes on the 
same subject, see Scott v. Babcock, 3 G. Gr., 
133. 

The treasurer of a newly organized county 
has no authority to collect taxes which were 
delinquent before the organization of the 
county, and has no power to sell the land for 
such delinquent taxes: Collins v. Storm, 75-36. 

Repeal of statute: Where a statute au
thorizing sale for taxes is repealed without 
any clause preserving the provisions at the 

time existing for the collection of taxes 
levied and delinquent and the new law con
tains no provision for selling land for taxes 
previously delinquent, a sale after such re
peal for previous delinquent taxes will be 
invalid: Bleidorn v. Able, 6-5. 

A sale takes place under the law in force 
at the time it occurs, and the legislature may 
modify and change the provision as to sale 
for taxes already delinquent: Sidly v. Kuehl, 
30-275. 

Taxes in fact paid: The delinquency of 
the owner to pay the taxes is an essential 
fact upon which the power of sale rests, and 
proof that the taxes were in fact paid may be 
made for the purpose of defeating the sale; 
but under statutes providing for the fore
closure of a tax title by action in court, held, 
that the owner was precluded by the decree 
from afterwards setting up and proving the 
fact of such payment: Gaylord v. Scarff, 6-
179. 

A tax deed made pursuant to a sale for 
taxes which had been paid prior to the sale 
conveys no title: Walton v. Gray, 29-440. 

In such case the sale is void: Morris v. 
Sioux County, 42-416; Patton v. Luther, 47-
236. 

And this is so whether payment has been 
made by the owner or by one having no 
interest in the land; so where the taxes were 
paid by one holding under a tax sale subse
quently declared void, and the tax thus paid 
for that year was refunded, held, that the 
property could not afterwards be sold for 
the taxes for that year: Iowa Ii. Land Co. v. 
Guthrie, 53-383. 

Where the same property is assessed un
der two descriptions, the one to the owner, 
and the other to unknown owners, and the 
assessment to the owner is paid, a sale under 
the other assessment will be invalid. Rath v. 
Martin, 61 N. W., 941. 

In a particular case, held, that the ovi-
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dence showed that the tax for which the sale 
was made had been paid and the deed was 
therefore held void: tlarber v. Sexton, 66-211. 

In such case, held, that the holder of the 
tax title should be repaid by the holder of 
the legal title for taxes paid by him as the 
holder of such tax title, with six per cent, 
interest thereon from the time of payment, 
and that the right of recovery was not barred 
by the statutory limitation: Ibid. 

Where a portion of the tax which should 
have been assessed upon certain real prop
erty was by mistake assessed as personal tax, 
and the part of the tax appearing as the part 
assessed against the property was paid, held, 
that a sale of such property for delinquent 
taxes due thereon was invalid. Capital City 
Gas Light Co. v. Charter Oak Ins. Co., 51-31. 

The fact that the owner pays the taxes 
and takes receipt after sale of the property 
therefor does not invalidate the sale nor pre
vent a deed from issuing to the purchaser: 
Jones v. Welsing, 52-220. 

Under the facts of a particular case, held, 
that taxes for the year for which sales in 
controversy were made belonged to Wood
bury county and not to Sioux county, and 
consequently sales for such taxes by Sioux 
county were void and no titles passed there
under: Hilliord v. Griffin,72-331; Pitts v. Lewis, 
81-51; Ellsworth v. Nelson, 81-57. 

That a deed in pursuance of »uch sale is 
void, see \ 1444 and notes. 

For taxes not brought forward: Failure 
of the treasurer to enter on the tax list the 
fact of previous taxes being delinquent and 
unpaid, as required by § 1389, will render 
the sale for such delinquent taxes invalid 
and void. Such a sale is without authority 
and void, and yet it may be true that it would 
by lapse of time ripen into a perfect title: 
Gardner v. Early, 69-42. 

It is the duty of the treasurer to sell for 
all the taxes of the years preceding which 
are due at the time of sale and the sale re
lieves the owner of the land from liability 
lor any taxes already due not so included: 
Phillips v. Wilmurth. 66 N. W., 1053. 

Failure to sell personal property: A 
failure of the treasurer to collect taxes by 
distress and sale of personal property, when 
he might do so, will not invalidate a subse
quent sale of real property for such taxes: 
Stewart v. Corbin. 25-144. 

The treasurer is not bound to seize and 
sell personal property for personal property 
tax, but he may sell real property therefor: 
Garrettson v. ticofield, 44-35. 

Sale of personal property: The fact that 
lands have been advertised for sale for taxes 
does not prevent a sale of personal property 
to pay the same. If the lands, however, had 
been actually sold to pay the taxes, personal 
property could not be subjected to their pay
ment: Emerick v. Sloan, 18-139. 

Public sale: Where there was no offering 
for sale and no bidding, but the treasurer 
marked the land as sold, held, that there was 
no valid sale: Besore v. £>osh, 43-211. 

A sale which is private instead of public 
is void, and is not such a one as is contem
plated or required bv the btatute: Chandler v. 
Keeler, 46-596. 

Where the treasurer on the date of the 
annual sale announced an adjournment from 
day to day, and posted notice of that fact, 
and several months afterward, without any 
intervening adjournment, and without fur
ther notice, sales were made to persons fur
nishing lists of land without publicly reading 
from the list or announcing the description, 
held, that the sale was not public and was 
void: Butler v. Delano, 42-350. 

Where it appealed that lands were not 
bid off in separate parcels, nor publicly 
offered, but the sale was left open from day 
to day and not adjourned to any particular 
time, and there was no adjournment of the 
prior sale to the date at which the sale was 
claimed to have been made, which was not 
the legal date of sale, held, that the proof 
was sufficient to overcome the prima facie 
evidence of regularity presented by the deed, 
and that it sufficiently appeared that there 
was no sale and the deed was void: 'Thompson 
v. Ware, 43-455. 

Where in such case it was shown that the 
agent of the purchaser applied at the treas
urer's office and selected certain tracts of land 
which were marked and entered upon the 
books as having been sold to him and a cer
tificate issued, Tield, that the sale was abso
lutely void, not being such a public sale as 
the statute requires: Miller v. Corbin, 46-150. 

Where by arrangement between the treas
urer and the land owner certificates were is
sued to the purchaser without any actual 
offering of the land or any payment of the 
taxes by the purchaser, held, that there was 
no sale: Hogdon v. Green, 56-733. 

Where the sale was a public sale held in 
pursuance of law, and there was in fact a sale 
of the land in controversy without fraud, 
held, that an irregularity in the manner of 
sale and an error in the recital of the date on 
which it was made would not defeat the title 
acquired: Phelps v. Mead, 41-470. 

Where there is something constituting a 
sale done at the proper time and place and in 
a public manner, the sale will not be deemed 
void, though irregular: Slocum v. Slocum, 
70-259. 

So held, where, at the proper time and 
place, the treasurer checked off to a party not 
present, but who had previously authorized 
him to do so, tracts of land as sold to such 
person and afterward issued to him a certifi
cate therefor: Ibid. 

Therefore, liehl, that although the evi
dence tended to show that no sale had been 
advertised to be held on the first Monday in 
October, and that the sale in question was 
not an adjourned sale, but that it was adver
tised to take place at the time it did, it was 
not void: Ibid. 

That fraud of the officers, or of the pur
chaser, will avoid the sale, see \ 1445 and 
notes. 

For what taxes: There must be but one 
sale for the total amount of taxes due and un
paid. A second sale for taxes which were 
due, and delinquent at the time of a previous 
sale, would be void. Such taxes cease to be 
a lien: Preston v. Van Gorder, 31-250: Bow
man v. Thompson, 36-505. 

By a sale the lien of taxes for previous 
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years is extinguished: see notes to \ 1444. 
And this is true as well in favor of the owner 
who redeems from such sale as the purchaser: 
Hough v. Easley, 47-330. 

The same property cannot be twice sold 
at the same sale for the taxes of two differ
ent years; Shoemaker v. Lacy, 38-277: S. C, 
45-422. 

The tax sale does not divest the owner of 
title, but it remains in him until the tax deed 
is executed. Williams v. Heath, 22-519; Lake 
v. Gray, 35-44. 

Where taxes were levied by a county to 
which another county was annexed for tax
ing purposes, and afterwards the new county 
sold the land for the non-payment of such 
taxes, held, that the new county not having 
any right to collect the taxes, the sale was 
void, and the deed founded thereon conveyed, 
no title: Hilliard v. Griffin, 72-331. 

The fact that the land is not sold for all 
the delinquent taxes existing at the time of 
the sale is an irregularity merely which can
not defeat a sale after the execution and re
cording of the deed made in pursuance there
of: Kessey v. Connell, 68-430. 

The provision of \ 1425, for sale of land 
for a portion of the taxes due thereon, where, 
upon being offered for two years for the 
whole amount of the taxes due, it has re
mained unsold for want of bidders, does not 
imply that a sale in other cases for a portion 
of the tax delinquent at the time of the sale 
will be invalid: Ibid. 

A subsequent sale for taxes subsequently 

becoming delinquent will not divest the 
rights of a previous purchaser unless a deed 
is issued in pursuance of such subsequent 
sale. If. such sale is redeemed from, the 
rights of the prior tax purchaser remain un
affected: Gray v. Coan, 30-536. 

Redemption from a subsequent tax sale 
will not defeat the lien of a prior sale: Gray 
v. Coan, 40-327. 

Sale for taxes, a part of which are legad, is 
valid: See notes to § 1417. 

Subsequent sale: The power to sell lands 
for delinquent taxes is not limited to the sale 
at which such lands are first subject to be 
sold for such taxes, but may be exercised at 
any subsequent sale: Litchfield v. Hamilton 
County, 40-66. 

Where two tax sales are made of the same 
property for the same taxes, and the first is 
void on account of fraud committed at such 
sale, a second sale may be valid: Mallory v. 
French, 44-133. 

A second sale for railroad taxes is legal: 
Cornell v. Merrill, 60-53. 

A tax deed for property sold for state and 
county taxes does not convey to the purchaser 
a title free from the lien of unpaid city taxes, 
nor does the city tax deed, made in pursuance 
of a sale for city taxes of one year, divest the 
lien of the city for taxes for prior years: Den-
nison v. Keokuk, 45-266. 

As to the tracts in which the sale shall be 
made, see g 1422 and notes. 

As to sufficiency of description, see notes 
to I 1442. 

SEC. 1419. Notice. Notice of the time and place of such sale shall be 
given by the treasurer, and shall contain a description of each separate 
tract to be sold as taken from the tax list, the amount of taxes for which it is 
liable delinquent for each year, and the amount of penalty, interest and costs 
thereon, the name of the owner, if known, or the person, if any, to whom 
it is taxed, by publication in some newspaper in the county for three con
secutive weeks, the last of which shall be at least one week before the day 
of sale, and by immediately posting a copy of the first publication thereof 
at the door of the court-house, if there be one, if not, at the door of the 
place where the last term of district court was held. The compensation f or 
such publication shall not exceed twenty cents for each description, and 
shall be paid by the county. The amount paid therefor shall be collected 
as a part of the costs of sale and paid into the county treasury. If the 
treasurer can not procure the publication of the notice for the sum herein 
fixed, then the notice may be given by posting the same in four of the most 
public places in the county, to be selected by him, for four weeks, and filing 
a copy thereof with the auditor before the day of sale, with his verified, 
statement thereon that it had been posted as and for the time herein required, 
and that he could not obtain a publication thereof at the legal rate. [20 G. 
A., ch. 194, § 3; C'73, §§ 872-4, 3833; R., § 764; C'51, § 498.] 

Land should be advertised in the same 
tracts or parcels in which it is entered in the 
tax book and assessed: Corbin v. Be Wolf, 25 
-124; McClintock v. Sutherland, 35-487; and 
should be sold and deeded by the same de
scription as set out in the advertisement: 
Martin v. Cole, 38-141. 

Town lots situated in the same block and 
lying contiguous may be assessed at a gross 
amount and advertised together: McClintock 
v. Sutherland, 35-487. 

Under the provisions of a former statute 
requiring the treasurer in advertising lands 

taxed to unknown owners to embrace the 
largest quantity practicable in the descrip
tion, lield, that a sale in pursuance of adver
tising in that manner was valid: Henderson 
v. Oliver, 32-512. 

The treasurer should so advertise as to in
cur as little expense as possible consistently 
with a due compliance with the law; there
fore, held, that the whole or a part of a sec
tion of land in a contiguous body belonging 
to the same owner should be advertised as 
one tract and not in its smallest subdivisions 
Iowa It. Land Co. v. Sac County, 39-124; Cedar 
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Jiapids & M. B. 1Ï. Co. v. Carroll County, 41- to adjournments regularly made: Hurley v. 
153. 176. Street, 29-429. 

This was formerly the provision also as to An omission to include certain lands in 
land assessed to unknown owners, but this the advertisement, lield not sufficient to de-
provision was omitted in the Code of '73, the feat a deed made in pursuance of a sale 
Code commissioneis saying that it " i s en- thereof, the owner being bound to know that 
tirely inconsistent with the settled policy of his taxes are delinquent: Shawler v. Johnson, 
our law in regard to such sales, under the 52-472. 
decision of the supreme court ' that lands are The publisher of a newspaper cannot by 
to be advertised and sold under the descrip- mandamus compel the publication of the ad-
tions and in the tracts or parcels in which vertisement of sales in his newspaper, though 
they are entered in the tax book:'" See Code it be the only one in the county: Welch v. 
Comers' Rep. of '73. Board of Supervisors, 23-199. 

Property is to be advertised but once, and The tax deed is conclusive as to fact of ad-
thesaleof such a» it, advertised may be made vertisemeht: See notes to \ 1444. 
at a sale held any time thereafter pursuant 

S E C . 1420. Certificate of publication. The t reasurer shall obtain a 
copy of the notice of sale, with a certificate of the publication thereof, from 
the pr inter or publisher, and file it in the office of the auditor, which certifi
cate shall be substantially in the following form: 

I, A B , publisher (or printer) of the , 
a newspaper printed and published in the county of and state 
of Iowa, do hereby certify that the foregoing notice and list were published 
in said newspaper once in each wreek for three successive weeks, the last 
of which publications was made on the day of , A. D , 
and that copies of each number of said paper in which said notice and list 
were published were delivered by carrier or t ransmitted by mail to each 
of the subscribers to said paper, according to the accustomed mode of busi
ness in this office. 

A B 
S T A T E O F IOWA, ) 

County, j s s -
The above certificate of publication was subscribed and sworn to before 

me by the above named A B , who is personally 
known to me to be the identical person described therein, on the day 
of , A. D 

[C. 73 , 881; R., § 771.] Auditor County, Iowa. 

A failure to comply with the provisions of this section does not invalidate the tax 
deed: Hurley v. Powell, 31-64. 

S E C . 1421. Adver t i sement . In all entries required to be made by the 
auditor, t reasurer or other officer, let ters and figures may be used to denote 
townships, ranges, sections, par t s of sections, lots, blocks, date, and the 
amount of taxes, interest and costs. No irregular i ty or informality in the 
advertisement shall affect the legality of the sale or the title to any real 
estate conveyed by the t reasurer ' s deed under this chapter, and in all cases 
its provisions shall be sufficient notice to the owners of the sale thereof. 
[C.78, §880; R., §770.] 

S E C . 1422. Offer for sale. The treasurer shal l on the day of the sale, 
at ten o'clock in the forenoon, at his office, offer for sale, separately, each 
t ract or parcel of real estate advertised for sale on which the taxes and costs 
shall not have been paid. [C. 73 , § 875; R., § 765; C. '51, § 499.] 

The sale should be in the same tracts or 27-160; Bulkley v. Callanan, 32-461; Smith v. 
parcels in which the land is assessed and Easton, 37-584. 
advertised: Martin v. Cole, 38-141. Where the law authorizes the assessment 

Where the owners of land are known its of land in larger subdivisions than forty-acre 
assessment in larger tracts than the smallest tracts it may be so sold: Ware v. Thompson, 
government subdivision is authorized, and a 29-65; Johnson r. Chase, 30-308. 
sale in the tract in which it is thus assessed Under a former statutory provision re-
will be valid: Corliin e. De Wolf, 25-124; quiring the advertisement of land assessed 
Stcwai-t r. Corlnn. 25-144; Eldridye v. Kuéü, to unknown owners, to be made in the largest 
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practicable quantities, lield, that in such 
cases an entire section might be advertised, 
sold and deeded in one tract, the term parcel 
or tract being properly applicable to the 
whole section: Martin v. Cole, 38-141. 

Where the use and nature of lots require 
them to be regarded as one parcel the law 
will so treat them, and the sale of such prop
erty as one lot will be held valid: Weaver v. 
Grant, 39-294. 

Although a sale in gross of two separate 
tracts of land is prima facie void, and a deed 
made thereon showing such fact is also void 
upon its face, yet such sale and deed may be 

SEC. 1423. Bid—purchaser. The person who offers to pay the 
amount of taxes which are a lien on any parcel of land or town lot for the 
smallest portion thereof shall be the purchaser, and when such purchaser 
shall designate the portion of any tract of land or town lot for which he 
will pay the whole amount of taxes for which it may be sold, the portion 
thus designated shall be an undivided portion. [C. 73, § 876; E., § 766; 
C 5 1 , §501.] 

supported and shown to be valid by evidence 
that the two tracts were occupied and used 
as one parcel and for one purpose: Greer v. 
Wlieeler, 41-85. 

Where lands were sold en masse, held, 
that the objection that the sale was void on 
that account should not be considered upon 
appeal, where no objection was made in the 
petition attacking the tax title, and no re
lief was asked for upon that ground: Wal
lace v. Berger, 25-456. 

As to deed of lands sold in gross, see 
notes to I 1444. 

Purchase by county: A county cannot 
become the purchaser of lands at tax sale: 
Brack v. Broesigks, 18-393. 

Bid: Under this section the bid of a pur
chaser is to be for an undivided portion of 
the entire tract, if for less than the whole, 
and he acquires that undivided interest in 
the whole tract: Brundige v. Moloney, 52-218: 

Therefore, held, that an offer to pay taxes 
on a forty-acre tract offered for sale lor "four
teen acres" was so uncertain as to render 
void a deed executed in conformity with such 
bid, and a notice given in pursuance thereof: 
Poindexter v. Doolittle, 54-52. 

An undivided interest cannot be sold for 
taxes on the whole property: (Jraqin v. Henry, 
40-158. 

The sale of an undivided interest in land 
on which the taxes remain unpaid, the taxes 
having been paid upon the other undivided 
interest, is competent and proper: Peirce v. 
Weave, 41-378. 

Where it appears that the sale is not for 
the whole amount of the tax it will be pre
sumed in support of the deed, that the sale 
was made under the provisions of \ 1425: 
Griffin v. Tuttle, 74-219. 

Where the tax-sale record showed that 
certain bids upon lands sold for taxes were 
tor fractions of the tracts, held, that the law 
would regard them as undivided interests, 
although from the list of lands advertised for 
sale it appeared that the bids were for acres 
and fractional parts of acres: Jensioold v. Bo-
ran, 77-692. 

Description: Where the description of 
property to be sold was indefinite, held, that 
the owner of the land could not make objec

tion, on that ground, to the sale of the prem
ises for a valid tax: Burlington & M. R. H. 
Co. v /Spearman, 12-112. 

Sale by a municipal corporation for taxes, 
held invalid for the reason that the register 
of sales and the officer's certificate indicated 
that there was not a sufficient description of 
the property: Vaughan v. Stone, 55-213. 

A description of property sold for taxes 
which does not designate what part of the 
property is sold is insufficient: Comoy v. Wet-
more, 92-100. 

But held that an insufficient description 
as to one tract would not vitiate the sale as 
to other tracts included in the same deed 
which were taxed separately: Ibid. 

Further as to description see notes to \ 
1442. 

Sale of homestead: Under a prior pro
vision exempting the homestead from lia
bility for any taxes except those due upon 
it exclusively, neither an officer making a 
tax sale nor the person purchasing thereat 
could extend the liability of the homestead by 
a sale and purchase of it in connection with 
other lands: Perm v. Clemans, 19-372. 

Two or more lots jointly composing the 
homestead may be sold as one tract, and the 
sale will not be invalid as being in mabs; 
Weaver v. Grant, 39-294. 

Unless the homestead was listed separately 
all the taxes against the owner became lien1? 
thereon as upon any other real property: 
Salter v. Burlington, 42-531. 

[The provision of \ 876 of Code of '73 by 
which the homestead if separately listed wa> 
onh liable for the taxes thereon, seem» not 
to be retained.] 

SEC. 1424. Sale continued. The treasurer shall continue the sale 
from day to day as long as there are bidders, or until the taxes are all paid. 
|C. '73, § 877; R., § 767; C."51, § 499.] 

Whether it was illegal or even improper 
for the treasurer to regard all sales made 
under a continuance as of the date of the 
commencement of such sale, qucere: Phelps v. 
Meade. 41-470; and the deed is conclusive 

SEC. 1425. Sale of property remaining unsold. Each treasurer 
shall, on the day of the regular tax sale each year or any adjournment 

that continuances were properly made, etc. : 
See notes to I 1444. 

As to adjournments and sales on the first 
Mondays of subsequent months, see \\ 1428 
and 1431. 
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thereof, offer and sell at public sale, to the highest bidder, all real estate 
which remains liable to sale for delinquent taxes, and shall have previously 
been advertised and offered for two years or more and remained unsold for 
want of bidders, general notice of such sale being given at the same time 
and in the same manner as that given of the regular sale. Any taxes on 
such real estate, in excess of the amount for which the same was sold, shall 
be credited to the treasurer by the auditor as unavailable, and he shall 
apportion such excess among the funds to which it belongs, and if any of 
such excess belongs to the state, it shall be reported by him to the auditor 
of state as unavailable, who shall give the county credit therefor. [20 G. 
A., ch. 194, § 6; 16 G. A., ch. 79, §§ 1, 3.] 

The deed being presumptive evidence A sale of this kind for taxes not brought 
that the sale was lawfully made it will be forward is invalid as in other cases of tax 
presumed that the sale was made under the sale in violation of \ 1389: Paxton v. Boss, 89-
provision of this section if it appears to have 661. 
been for less than the whole amount of taxes As to redemption from such sales see 
due: Griffin v. Tuttle, 74-219. 11437. 

S E C . 1426. Resale . The person purchasing any parcel or par t thereof 
shall forthwith pay to the treasurer the amount bid, and on failure to do so 
the same shall at once be again offered as if no such sale had been made. 
Such payments may be made in the funds receivable in payment of taxes. 
[C.73, § 878; R., § 768; C ' 5 1 , § 502.] 

S E C . 1427. Record of sales. The auditor shal l attend all sales of real 
estate for taxes, and keep a record thereof in a book to be kept by him for 
that purpose, therein describing each tract of real estate on which the 
taxes and costs were paid by the • purchaser as they are described in the 
copy of the notice on file in his office, s tat ing in separate columns the 
amount, as obtained from the t reasurer ' s tax list, of each kind of tax, 
interest and costs.for each tract, how much and what pa r t of each parcel 
was sold, to whom, and date thereof. The t reasurer shal l also keep a book 
of sales in which he shall make the same record. He shall also note in the 
tax list, opposite the description of the proper ty sold, the fact and date 
thereof. [C.73, § 882; R., § 772.] 

The record of sales is receivable in evi- purchaser, where the tax deed is recorded 
donee: McCready v. Sexton, 29-356, 375; Chan- prior to the execution sale; but if such deed 
dlcr v. Keeler, 46-596. was not recorded, and the purchaser at 

A failure to make the record of the fact execution sale had no notice, actual or 
of sale as here required will not enable a otherwise, it would seem that he would be 
subsequent purchaser at an execution sale protected: Negus v. Yancy, 23-417. 
to take title paramount to that of the tax 

S E C . 1428. Sale adjourned. When all the real estate advertised for 
sale has been offered, and a part remains unsold for want of bidders, the 
treasurer shall adjourn the sale to some day not exceeding two months 
from adjournment, due notice of which day shal l be given at the time 
thereof, and by keeping such notice posted in a conspicuous place in his 
office, and no further notice shall be necessary. On the day fixed by the 
adjournment, the same proceedings shall be had as in the first instance. 
Fur ther adjournment shall be made from time to time, not exceeding two 
months, and the sales thus continued until the next regular annual sale, 
or until all the taxes are paid. [20 G. A., ch. 194, § 4; C. 73 , § 883; R., § 
773.] 

While it may not be essential to the vali- A written memorandum of the adjourn-
dity of a sale made at an adjournment to show ment of a sale kept by the treasurer is not a 
that a record of the adjournment has been record, and is incompetent to overthrow the 
made, still it is proper that such an entry presumption of regularity raised by the deed: 
should be made on the register of sales, and Clurk v. Thompson, 37-536. 
the fact that no such entry appears thereon An averment in an answer attacking the 
is a circumstance tending to show that there validity of a tax sale, that it was made on a 
was no such adjournment. It is proper, day not authorized by law, precludes the sup-
therefore, on such a question, to admit the position that it may have been made on a day 
register of sales in evidence: Chandler v. authorized by reason of adjournment: Plymp-
¡Kceler, 46-596. • ton t\ Sapp, 55-195. 
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The tax deed is conclusive that continu- As to sales on the first Monday of suc-
ances were properly made: See notes to \ ceeding months, see \ 1431 and notes. 
1444. 

SEC. 1429. Penalty for misconduct of officers. Any treasurer or 
auditor failing to attend a sale of lands in person or by deputy shall forfeit 
and pay the sum of one hundred dollars, to be recovered in an action in the 
name of the county and for its use. If such officer or deputy shall sell or 
assist in selling any real estate, knowing it is not subject to taxation, or 
that the taxes for which it is sold have been paid, or shall knowingly and 
wilfully sell or assist in selling any real estate for taxes to defraud the 
owner thereof, or shall knowingly and wilfully execute a deed for property 
so sold, he shall, upon conviction, be fined in a sum of not less than one 
thousand nor more than three thousand dollars, or imprisoned in the county 
jail not exceeding one year,, or both fined and imprisoned, and shall be 
liable to pay the injured party all damages sustained by him on account 
thereof, and all such sales shall be void. [C. 73, § 884; R., § 774.] 

SEC. 1430. Fraud of officers. If any treasurer or auditor shall be 
directly or indirectly concerned in the purchase of any real estate sold for 
the non-payment of taxes, he and his sureties shall be liable on his official 
bond for all damages sustained by the owner of such property, and all such 
sales shall be void. In addition thereto, the officer so offending shall, upon 
conviction, be fined in a sum of not more than one thousand dollars. [C. '73, 
§ 885; R., § 775.] 

The act of the treasurer in bidding off 
land as the agent of another for compensa
tion constitutes sufficient fraud to invalidate 
the deed: Corbin v. Beebee, 36-336. 

And where a party sent a sum of money 
to the treasurer with instructions to bid off 
for him the amount sent, for which services 
he was to be paid a commission, and the sale 
was thus made, held, that the treasurer was 
"concerned in the purchase," and the sale 
was void: Everett v. Beebee, 37-452. 

Where it appeared that land was marked 
on the record of the tax sale as sold to a 
party who was not present and did not bid, 
and did not have knowledge of nor consent 
to the sale, and the certificate of sale was 
issued in the name of that party, but re
tained by the deputy treasurer making the 
sale, and afterward an assignment by such 
party to him was procured, and it appeared 
that the name of the party was used to en
able the officer to acquire title, held, that the 
sale was void for fraud: Ellis v. Peck, 45-112. 

Where the deputy treasurer as guardian 
of a minor son caused property to be bought 
in at a tax sale, and paid the amount of the 
bid out of the funds of such minor, causing 
a certificate of purchase to be assigned to 
him, held, that he was so far concerned in 
the purchase as to render the sale void: Kirk 
v. St. Thomas Church, 70-287. 

The act of an employe in the treasurer's 
office in bidding in land for another in which 
he afterwards acquired an interest, he being 
at the time of the bid not a deputy, but 
merely employed in clerical services, held, 
not sufficient to render the sale invalid: 
Lorain v. Smith, 37-67. 

SEC. 1431. Subsequent sale. If from neglect of officers to make returns, 
or other good cause, real estate cannot be advertised and offered for sal© on 
the first Monday of December, the treasurer shall make the sale on the first 
Monday of the next succeeding month in which the required notice can be 
given. [C. 73, § 886; R., § 776.] 

In view of the lapse of time in a particu
lar case and the expiration of the five-year 
limitation, held, that it was too late to ques
tion the right of the treasurer to buy in the 
certificate of a tax sale, and execute a deed 
to himself: Guthrie v. Harlcer, 27 Fed., 586. 

Evidence in a particular case, held, insuf
ficient to show fraud in a sale made twenty-
two years before the action to set it aside 
was brought: Easton v. Doolittle, 69 N. W., 
672. 

Where the sale is void as provided in the 
last clause of this section, for fraud, the 
owner may set up and show such fraud to de
feat the tax title in any action in which the 
holder thereof relies upon such title: Corbin 
v. Beebee, 36-336. 

Where a combination of purchasers at the 
sale to defeat a tax title is relied on the 
burden is on the person resisting the title 
to show the alleged combination: Krueger v. 
Walker, 63 N. W., 320. 

The word "void" is here used in the sense 
of voidable. A tax deed which might be void 
for fraud in the hands of the original pur
chaser will be good in the hands of a subse
quent purchaser in good faith without notice 
of the fraud: Ellis v. Peck, 45-112. 

The limitation of actions attacking tax 
titles (2 1448) is applicable to an action attack
ing a deed for fraud of officers at the sale: 
Laxerence v. Hornick, 81-193; Waggoner v. 
Mann, 83-17. 

And further as to fraud of officers or pur
chasers and the effect thereof, bee $ 1445 and 
notes. 
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"Where it appears from the deed that the 
sale was made on the first Monday of some 
month subsequent to October, it will be pre
sumed that a proper cause existed for hold
ing the sale at such time. The reason there
for need not appear of record: Ibid.; Sully 
v. Kuehl, 30-275; Love v. Welch, 33-192. 

If the non-existence of these conditions 
can in any event be shown to defeat the tax 
title, the burden of proof is upon the party 
who assails it: Love v. Welch, 33-192. 

A deed reciting a sale as made on the 
first Monday of a subsequent month to that 
on which the regular sale is directed to 
be made by statute will not be deemed void 
as showing a sale at a time not authorized 
by law: Eldridge v. Kuehl, 27-160. 

A tax sale held subsequently to the first 
Monday in October will not be void although 
there is no record of a sale being commenced 
on the date required by law, nor of an ad
journment from that date to the actual date 
of sale: Easton v. Savery, 44-654. 

SEC. 1432. Certificate of purchase. The treasurer shall prepare, sign, 
and deliver to the purchaser of any real estate sold for the non-payment of taxes 
a certificate of purchase, describing it as shown in the record of sales, giv
ing the part of each tract or lot sold, the amount of each kind of tax, inter
est and costs for each tract or lot as described in such record, and that pay
ment has been made therefor. If any person is the purchaser of more than 
one parcel, he may have the whole included in one certificate, but each par
cel shall be separately described. [C.73, § 887; R., § 777; C 5 1 , § 503.] 

The certificate does not pass the title to from the county of the amount paid. The 
the purchaser, but it remains in the owner 
until the execution of a deed: Williams v. 
Heath, 22-519; Lake v. Gray, 35-44. 

The purchaser of land at tax sale acquires 
no right or interest therein until he receives 
a deed. While the property is subject to 
redemption he has but a chattel interest, 
and such interest does not pass by an at
tempted conveyance of the property itself: 
Mice v. Bates, 68-393. 

The certificate of purchase simply gives 
the purchaser a lien for the taxes, interest, 
costs and penalties, etc.: Eldridye v. Kuehl, 
27-160; Mallory v. French, 38-431. 

A certificate issued under a tax sale which 
omitted the name of the town or addition, 
but was correct in other particulars, held, 
competent and sufficient to prove that said 
premises were redeemed, in an action of 
right based upon such redemption: Mice v. 
Nelson, 27-148. 

The fact that the description of the land 
in the tax list and in the certificate is so 
indefinite and uncertain that no title passes, 
does not entitle the purchaser to a refunding 

SEC. 1433. Assignment. The certificate of purchase shall be assigna
ble by indorsement, and an assignment thereof shall vest in the assignee or 
his legal representatives all the right and title of the original purchaser; 
and the statement in the treasurer's deed of the fact of the assignment shall 
foe presumptive evidence thereof. In case the certificate is assigned, the 
assignment shall be noted in the register of tax sales in the treasurer's 
office. [C. 73, § 888; R., § 778.] 

tax purchaser buys at his own risk: Lindsey 
o. Boone County, 92-86. And as to descrip
tion see \ 1442. 

The certificate is evidence of the facts re
cited therein, but in case it is found to be in 
conflict with the record of sales the latter 
will prevail: McCready v. Sexton, 29-356, 374; 
Henderson v. Oliver, 32-512. 

Where the holder of a certificate of pur
chase at tax sale brought action for waste in 
removing a building from the premises sold, 
and got judgment which was made a Hen 
upon the building and the premises to which 
it had been removed, held, that his lien upon 
the building thereby became junior to that 
of a mortgagee taking his mortgage subse
quently to the sale but before judgment: 
Phillips v. Myers, 55-265. 

The owner of the certificate may recover 
treble damages for waste or trespass: See \\ 
4311, 4312. 

The tax certificate and the stub book are 
sufficient evidence as to the amount paid at 
the tax sale: Cornoy o. Wetniore, 92-100. 

A certificate of purchase at tax sale pos
sesses none of the peculiar characteristics of 
negotiable paper, and the transferee is not 
protected as the indorsee of such instru
ments: Watson v. Phelps, 40-482. 

One who takes by assignment a certificate 
•of purchase of property at a tax sale acquires 
no greater right than the purchaser at the 
«ale, and as to all the infirmities thereof 
stands in the shoes of the purchaser: Light c. 
West, 42-138; Besorc v. BoJi, 43-211. 

An assignee by indorsement of the certifi
cate without notice of a prior transíer thereof 
acquires a better title thereunder than one 
who had previously taken the. assignment of 

33 

such original certificate: Griswold v. Wilson, 
36-156. 

Where the purchaser at tax sale did not 
pay the amount bid, but such amount was 
subsequently paid by another, and an assign
ment of the certificate by the bidder was 
thereupon procured to be made to such third 
person, held, that the bidder had no interest 
in the sale, and that the fact that prior to 
the assignment he had executed a deed for 
the property covered thereby under another 
title would not defeat the claim of the 
assignee of the certificate: Lloyd v. Bunce, 
41-660. 

Under the provision of the Revision of 
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1860, which did not require the recording of 
the assignment of a tax certificate, held, that 
the assignee from the tax purchaser after the 
assignment of such certificate to another was 
not protected: Smith v. Stevenson, 45-645. 

Assignment of the certificate of purchase 
to a person who has purchased the property 
subsequently to the sale amounts to a re
demption: Bowman v. Eckstien, 46-583. 

A certificate of purchase of tax sale in the 
hands of an assignee is chargeable with all 
the defenses that would effect it in the posses
sion of the original holder: Doud v. Blood, 
89-237. 

A purchase of such certificate by one who 
was under obligations to pay the taxes for 
which the sale was made amounts to a re
demption from such sale and no tax title can 
be acquired thereunder: Ibid. 

The fact that a party who has no right to 
redeem procures an assignment of the cer
tificate of purchase under the representation 
that he is entitled to and will redeem, but 
does not do so, will not entitle persons 
adversely «laiming title to any relief: Curtis 
c. Smith, 42-665. 

The statute does not make the record of 
the assignment constructive notice of the 
rights of the assignee. The owner of the 
property may effect redemption by contract 

SEC. 1434. Payment of subsequent taxes. The treasurer shall also 
prepare, sign, and deliver to the purchaser of any real estate sold for taxes 
duplicate receipts for taxes, interest and costs paid by him after the date 
of his purchase for any subsequent year or years, one of which receipts 
shall be filed in the office of the auditor and noted on the register of sales 
therein. If such duplicate receipt is not so filed before redemption, such 
tax shall not be a lien upon the land, and the person paying the tax shall 
not be entitled to recover it of the owner of the real estate. [C.73, § 889.} 

position that the redemption is illegal he 
does so at his peril: Byington v. Allen, 11-3; 
Byington v. Walsh, 11-27. 

A purchaser of property exempt from tax
ation acquires no such interest by such pur
chase as will give him the right to a lien for 
taxes paid for subsequent years, though the 
property has passed to a third person who 

with the holder of the certificate instead of 
in the mode pointed out by statute. But if 
he elects to take that course he must know 
at his peril that the person with whom he 
deals is the owner of the certificate: Swan v. 
Whaley, 75-623. 

If the treasurer executes a deed to the 
person entitled to the certificate of purchase, 
it will be valid though no written assignment 
is recorded: Ibid. 

Where at the time a certificate was 
assigned there appeared indorsed thereon 
an agreement not to sell or transfer it, nor 
procure a treasurer's deed under it, the 
assignor having already sold and conveyed 
the same premises by warranty deed, held, 
that the title under such conveyance was 
superior to that acquired by a tax deed taken 
by the assignee of the certificate: Smtkup v. 
Union Inv. Co., 84-448. 

A valid indorsement in blank of the cer-
tificate and the possession thereof by another 
than the purchaser is presumptive evidence 
of the assignment of such certificate: Amer
ican Exchange Nat. Bank v. Crooks, 66 N. W., 
168. 

The statement in the treasurer's deed of 
the fact of the assignment is presumptive 
evidence thereof: Ibid. 

Where the duplicate receipt for subse
quent taxes paid by the tax purchaser is not 
filed, etc., the owner may redeem without 
paying such taxes: Kennedy v. Biyelow, 43-74. 

This provision as to filing duplicate re
ceipts does not apply to payment of taxes by 
purchaser or owner of the land after the ex
ecution of the tax deed: Burke v. Early, 72-
273. 

The purchaser cannot pay taxes for years 
previous to the sale which have not been in
cluded in the amount for which the property 
was sold, and thereby compel the owner, in 
redeeming, to pay such taxes: Sheppard v. 
Clark, 58-371. 

These provisions as to filing the duplicate 
tax receipts are not applicable as to taxes 
paid after issuance of the deed: Thode v. 
Spofford, 65-294; Elliott v. Parker, 72-746. 

Taxes paid by the purchaser after redemp
tion is made by the owner cannot be re
covered, and if he pays them upon the sup-

SEC. 1435. School, agricultural college or university land. When 
any school, agricultural college or university land sold on credit is sold for 
taxes, the purchaser shall only acquire the interest of the original pur
chaser therein, and no sale of any such lands for taxos shall prejudice the 
rights of the state, agricultural college or university. In all cases where 
the real estate is mortgaged or otherwise encumbered to the school, agri
cultural college or university fund, the interest of the person who holds 
the fee shall alone be sold for taxes, and in no case shall the lien or interest 

cannot claim the exemption: Byington 
Wood, 12-479. 

Where tax purchaser paid personal taxes-
of the owner which were a lien upon the land 
purchased, but his tax title was found to be 
defective on account of insufficient descrip
tion of the premises, held, that he was not 
entitled to recover from the county the sub
sequent tax thus paid. Such payment must 
be deemed voluntary: Lindsey v. Boone 
County, 92-86. 

As to recovery of taxes paid under a sale 
which is not valid, see notes to (¡g 1444, 1446. 
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of the state be affected by any sale thereof. The foregoing provision shall 
include all lands exempt from taxation by law, and any legal or equitable 
estate therein held, possessed, or claimed for any public purpose, and no 
assessment or taxation of such lands, nor the payment of any such tax by 
any person, or the sale and conveyance for taxes of any such lands, shall 
in any manner affect the right or title of the public therein, or confer upon 
the purchaser or person who pays such taxes any right or interest in such 
land. [25 G. A., ch. 110, § 2; 19 G. A., ch. 169, § 1; 17 G. A., ch. 101, §§ 1, 2.] 

As against a mortgage to the school or mortgage must be made a party or his r ight 
university fund, only the interest of the per- of redemption will not be extinguished: 
son holding the fee-title can be sold for taxes: Ayers v. Adair County, 61-728. 
Crum v. Cutting, 22-411. Where real estate is mortgaged to the 

Such purchaser takes subject to the mort- school fund, the interest of the person who 
gage: Jasper County v. Rogers, 17-254. holds the fee shall alone be sold for the taxes, 

And acquires only the right to redeem and the lien or interest of the school fund is 
from such mortgage: State v. Shato, 28-67, 76. not affected by such sale: Winnebago County 

The state purchasing at foreclosure sale v. Brones, 68-682. 
under such mortgage takes free from the A mortgage designed to be a security to 
lien of delinquent taxes, and a conveyance the university fund is within the provisions 
from it passes title to the purchaser dis- of the statute relating to the sales of land in 
charged from such liens: Helphrey v. Boss, such cases, whether made directly to the in-
19-40; Miller v. Gregg, 26-75. stitution or to its proper officer: Lovelace v. 

Any purchaser at a foreclosure sale under Berryhill, 36-379. 
such mortgage, equally with the state, takes Where the surety of a note given for the 
free from the lien of delinquent taxes: Love- purchase of school lands, who has a mortgage 
lace v. Berryhill, 36-379. thereon for security, buys in the land at fore-

A purchaser at tax sale of premises cov- closure sale under such mortgage, he ac-
ered by a school-fund mortgage has a lien quires a title free from claims of a purchaser 
thereon junior to that of the mortgage, and at the tax sale: La Hue v. King, 74-288. 
in an action to foreclose the school-fund 

SEC. 1436. Redemption—how effected. Real estate sold under the 
provisions of this chapter may be redeemed at any time before the right of 
redemption is cut off, by the payment to the auditor, to be held by him sub
ject to the order of the purchaser, of the amount for which the same was 

— sold and eight per cent, of such amount added as a penalty, with eight per 
cent, interest per annum on the whole amount thus made from the day of 
sale, and the amount of all taxes, interest and costs paid by the purchaser 
or his assignee for any subsequent year or years, with a similar penalty 
added as before on the amount of the payment for each subsequent year, 
and eight per cent, per annum on the whole of such amount or amounts 
from the day or days of payment; but the penalty for non-payment of taxes 
of any subsequent year or years shall not attach, unless the same shall 
have remained unpaid until the first day of March after they become due 
and have become delinquent, nor shall said penalties apply to taxes voted 
in aid of the construction of any railroad. In redeeming from a sale of a 
leasehold interest in agricultural college land, the amount to be paid shall 
include any amount paid by the holder of the certificate as interest or 
principal due by the terms of the lease or otherwise to prevent a forfeiture 
thereof, as provided by law, and for which proper voucher shall have been 
filed with the auditor, with interest thereon at eight per cent, per annum 
from date of payment, which amount shall be paid by the auditor to the 
holder of the certificate, and the certificate of redemption shall show the 
amount so paid by the party redeeming. [19 G. A., ch. 45; C. 73, § 890; R., 
§ 779; C. '51, § 505.] 

Redemption of whole: Where a party, will be permitted to take advantage of such 
by reason of owning any interest in the prop- wrongful act so as to defeat the right of re-
erty, has a right to redeem, he may redeem demption to a portion of the land so sold: 
the whole, and the purchaser may require Penn v. Clemans, 19-372. 
him to redeem the whole, if any: Curl v. In such case the purchaser or the officer 
Watson, 25-35; Rice v. Nelson, 27-148. has the right to receive only the amount 

Redemption of part: A sale of several pro rata paid at the sale with the penalty and 
distinct subdivisions or parcels of land in interest thereon, and this, too, whether the 
gross is irregular, and neither the officer property was assessed and taxed for more or 
who makes the sale nor the purchaser thereat less than its actual or relative value: Ibid. 
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The owner of an undivided interest in 
property cannot be required to pay the taxes 
due upon the whole property, and if a sale is 
made lor taxes upon the whole he may re
deem his interest: Cragin v. Henri/, 40-158. 

Amount to be paid: Whore the proper 
notice 'is not given of the expiration of the 
period of redemption, and the owner subse
quently seeks to make redemption, the 
amount to be paid is the amount for which 
the land was sold and the penalties and 
interest provided by law. The fact that part 
of the taxes to be included in the amount 
to be paid in making redemption were paid 
more than five years before the time of re
demption will not relieve the owner from 
the obligation to pay them. The redemption 
is from the sale and not from the claim for 
taxes: Long v. Smith, 67-22. 

The owner in redeeming must pay the 
penalty upon the taxes paid by the purchaser 
subsequently to the sale, as well as upon the 
amount paid at the sale: Mulligan v. Hin-
trager, 18-171. 

Under former provisions, held, that the 
holder of a certificate of purchase was not 
entitled to receive repayment of city taxes 
paid by him upon the property, but that the 
provision as to ropaj ment of taxes paid by 
the purchaser related only to state and 
county taxes: Byington v. Rider, 9-566. 

Where land was sold for a portion only 
of the taxes delinquent at the time of the 
sale, and the purchaser immediately there
after paid the balance of the delinquent 
taxes, held, that the party redeeming must 
pay to the purchaser the amount of such 
taxes paid by him with six per cent, interest: 
Kessey v. Connell, 68-430. 

Where the duplicate receipt for subse
quent taxes paid by the tax purchaser is not 
filed, etc., the owner may redeem without 
paying such taxes: Kennedy v. Bigeloto, 43-74. 

Redemption can only be made by payment 
of the amount required by law. The auditor 
cannot issue a certificate which shall have 
the effect to cut off the right of the holder 
of the certificate of purchase when no money 
is paid. Therefore, held, that where the 
board of supervisors directed the auditor to 
draw a warrant upon the county treasurer 
for a sum sufficient to redeem the property 
of a pauper from tax sale, and the auditor, 
without having issued such warrant or re
ceived any money for the redemption, issued 
a certificate of redemption of the land to the 
county, such certificate was not valid: Beeves 
B. Bremer County, 73-165. 

The provisions of this section and of \ 
1434 are simply that when a person entitled 
to redeem has paid to the auditor the amount 
necessary to effect the redemption as shown 
by the duplicate receipts on file in the audi
tor's office, the redemption is completed, and 
no other claim can be asserted against him 
or the land for taxes which have been paid 
by the purchaser of the property. But these 
provisions have no application to cases in 
which the redemption is effected by suit in 
equity, in which case the redemptioner is re
quired to pay the interest and penalty pro
vided by this section on each installment of 
taxes which has been paid by the purchaser, 
although, such taxes being paid after the 

issuance of the deed, no certificate thereof 
has leeen filed with the auditor: Slyfield v. 
Bamum, 71-245. 

Where the owner applying to the auditor 
to redeem paid the amount stated by the offi
cer to be necessary, held, that such redemp
tion was effectual although the amount was 
by mistake of the officer less than required, 
and the redemptioner refused on subsequent 
application to pay the balance: Hintrager v. 
Mahoney, 78-537. 

Where the holder of a tax certificate ad
vised the owner as to the amount necessary 
to redeem, and received that amount from 
the owner, held, that his rights under the 
certificate would thereby terminate, and no 
valid tax title could be acquired by him or 
his assignees: Hunt v. Seymour, 76-751. 

Where the officer receives an amount less 
than that required to make redemption and 
that amount is accepted by the purchaser, he 
can not afterwards recover from the redemp
tioner. Darrme v. Union County, 87-164. 

Effect of redemption: The sale of land 
for taxes does not divest the title of the own
er, and if redemption is made the title re
mains free from such lien in all respects as if 
the taxes had been paid before sale: Lake v. 
Gray, 35-44. 

Redemption by one lienholder inures to 
the benefit of all, and after the redemption 
is made the title and liens stand in the same 
manner as though no sale had taken place: 
Ellsworth v. Low, 62-178. 

Redemption from a subsequent tax sale 
does not defeat the lien of a prior sale: Gray 
v. Coan, 30-536; S. C, 40-327. 

Certificate of purchase; rights of holder: 
Until the execution of a tax deed the title 
to the property remains in the original own
er, even though the period of redemption has 
expired without redemption being made, and 
such owner may maintain ejectment against 
the holder of a tax certificate whose title has 
not been perfected by the issuance of a deed: 
Williams v. Heath, 22-519. 

Assignment of certificate; redemption 
by claimant of property: The assignment 
of a certificate of purchase to a tenant in 
common, or the husband of such tenant in 
possession receiving rents and profits, and 
therefore under obligation to pay the taxes, 
amounts to a redemption: Burns v. Byrne, 
45-285. 

The assignment of a tax certificate during 
the period for redemption to one who has 
purchased the land subsequently to the sale 
amounts to a redemption, and such purchaser 
does not hold the land free from the lien of 
prior taxes not included in such sale: Boœ-
man v. Eckstien, 46-583. 

Where one of two tenants in common in 
real property bid off the same for much less 
than the amount of taxes due, and after
wards conveyed his interest to his co-tenant 
and assigned to him his tax certificate, held, 
that money paid by the latter in satisfaction 
of the amount paid by his co-tenant and sub
sequent taxes, with the purpose of making 
redemption, and paid back to him as holder 
of the certificate, could be recovered from 
him by the county: Emmet Count)/ v. Griffin, 
73-163. 

The procuring of a tax title by one under 
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And in such case, held, that the city might 
enter into a compromise with the taxpayer 
for the redemption of his property, and tha t 
such compromise would be binding: Ibid. 

Voluntary: Money paid in redeeming 
land from a tax sale which is entirely void 
for the reason that no taxes were due on the 
property at the time of sale is voluntarily 
paid and cannot be recovered back: Morris v. 
Sioux County, 42-416. 

Construction: The most liberal and be
nign construction is to be given to the statu
tory provisions for the redemption of real 
estate sold for taxes: Burton v. Mintrager, 18-
348; Penn v. Clemans, 19-372; Bice v. Nelson, 
27-148; Coming Town Co. v. Davis, 44-622; 
Foster v. Bowman, 55-237; Burke v. Cutler, 
78-299. 

obligation to satisfy the taxes will be deemed 
a redemption from the sale: Beacham v. 
Chirney, 91-621. 

By agreement: I t is competent for a tax 
purchaser and the land owner to agree that 
redemption may be made after the time when 
the right of redemption has expired, and as 
to the rate of interest to be paid upon mak
ing such redemption: Shoemaker v. Porter, 
41-197. 

Where a similar provision was found in 
the charter of a city, held, that no right of 
action accrued against +he auditor until he re
ceived the money under the arrangement for 
redemption, and that the fact that such money 
was received from a predecessor in office 
would not allow him to interpose the bar of 
the statute of limitations by reason of an 
action not having been brought against such 
predecessor: Bmtrager v. Bichter, 85-222. 

SEC 1437. Redemption from sale for part of tax. In case a redemp
tion is made of any real estate sold for a less sum than the taxes, penalty, 
interest and costs, the purchaser shall receive only the amount paid and a 
ratable part of such penalty, interest and costs. In determining the inter
est and penalties to be paid upon redemption from such sale, the sum due 
on any parcel sold shall be taken to be the full amount of taxes, interest 
and costs due thereon at the time of such sale, and the amount paid for any 
such parcel at such sale shall be apportioned ratably among the several 
funds to which it belongs. Real estate so sold shall be redeemable in tho 
same manner and with the same penalties as that sold for the taxes of the 
preceding year. [16 G. A., ch. 79, §§ 1, 2.] 

Under this section the owner in making of interest, taxes, penalties and costs as pro-
redemption must pay the amount due on the vided by the existing law: Soper v. Espeset, 
real estate at the time of sale, and that 63-326. See § 1425. 
amount must be regarded as the full amount 

SEC. 1438. Certificate of redemption. The auditor shall, upon appli
cation of any party to redeem real estate sold for taxes, and being satisfied 
that he has a right to redeem the same upon the payment of the proper 
amount, issue to such party a certificate of redemption, setting forth the facts 
of the sale substantially as contained in the certificate thereof, the date of the 
redemption, the amount paid, and by whom redeemed, and make the proper 
entries in the book of sales in his office, and immediately give notice of such 
redemption to the treasurer. The certificate of redemption shall then be pre
sented to the latter, who shall countersign it, noting such fact in the sale 
book opposite the entry of the sale, and no certificate of redemption shall 
be evidence of such redemption without the signature of the treasurer. [C. 
73, § 891; R., § 780.] 

Who may redeem: In construing the re
demption laws providing as to who may re
deem from a tax sale, the word "owner" is 
held to be a generic term which embraces 
the different species of interest which may 
be carved out of a fee simple estate: Adams 
v. Beak, 19-61. 

A party having any right or interest in 
the property may redeem, but a mere 
stranger to the title cannot: Byington v. 
Bookwalter, 7-512. 

A payment made under contract for con
veyance of property will entitle the grantee 
to redeem from a tax sale thereof: Lynn v. 
Morse, 76 665. 

A mere volunteer making payment in an 
attempt to redeem from a tax salo in which 
he has no interest is not entitled to recover 

from the owner of the land the amount paid: 
Ellsworth v. Bandall, 78-141. 

A person having no interest in the prop
erty has no right to redeem, and if he pays 
money for that purpose the act neither vests 
title in him nor divests that of the tax pur
chaser, nor does it inure to the benefit of 
one having the right to redeem: Penn v. 
Clemans, 19-372. 

A purchaser at a tax sale may disregard 
a redemption by a stranger to the title, and 
at tho expiration of the period of redemp
tion demand the execution and delivery 
of the proper treasurer's deed. If, how
ever, the tax purchaser should consent to» 
tho redemption being made by a stranger, 
and should accept payment of the redemp
tion money from him, thereby intention-
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ally giving up his claim to the land and re
ceiving money paid in eqchange therefor, 
this would in effect be a redemption and 
would inure to the benefit of the true owner 
of the property: Wood v. Welpton, 29 Fed., 
405. 

The wife has such an interest in the 
homestead belonging to the husband as to 
entitle her to redeem: Adams v. Beale, 
19-61. 

The right of the wife to redeem from a 
tax sale of the homestead continues until 
one year after she becomes discovert: Pjiff-
ncr v. Krap/el, 23-37. 

Wherever the right of dower will be cut 
off by a tax sale, the widow who is entitled to 
dower or her assignee may redeem, although 
the dower has not yet been assigned or ad
measured: Bice v. Nelson, 27-148. 

A lessee under a lease made subsequently 
to a sale may redeem the leased premises, 
even without the knowledge or consent of 
the owner: Byington v. Bider, 9-566. 

Purchase of property under execution 
against the owner, whether made before or 
after a tax sale, gives the purchaser such an 
interest as to entitle him to redeem: Bying
ton v. Walsh, 11-27. 

Where a party buys land at execution sale 
which has been sold for taxes, he cannot, 
after making redemption, recover the amount 
so paid from the former owner: Bam v. Pat
rick, 59-134. 

The holder of the patent title may redeem 
although there is an outstanding tax title ac
quired under a prior sale: Lancaster v. County 
Auditor, 2 Dillon, 478. 

A person coming into possession under 
color of title after a tax sale and before the 
expiration of the period for redemption has 
such an interest in the property as to be en
titled to redeem: Foster v. Bowman, 55-237. 

An heir of a mortgagee has sufficient 
equitable interest to be entitled to redeem: 
Burton v. Ilintrager, 18-348. 

Where the guardian of a minor had, by 
order of the court, sold lands of his ward, 
taking a mortgage to secure deferred pay
ments of purchase money; held, that the 
ward had such interest in the land so sold as 
to be entitled to redeem from a tax sale: 
Wilt v. Machirter, 57-545. 

The administrator of a party holding a 
mortgage upon real estate has a right to re
deem: Ellsicorth v. Low, 62-178. 

An executor under the will of the de
ceased owner of real property, iii which will 
disposition of the property is directed to be 
made by such executor, has a sufficient inter
est in the land to make redemption: White v. 
Smith, 68-313. 

Title of party claiming right to redeem 
held sufficient: Viele v. Van Steenberg, 31 Fed., 
249. 

Act of officer in redemption: Failure of 
the treasurer to enter a memorandum of re
demption on the list of sales will not make it 
invalid: Byington v. Bookwalter, 7-512. 

If the owner pays the proper amount to 
redeem, such redemption is not defeated by 
error of the officer in issuing the certificate 

SEC. 1439. Minors and lunati 
lunatic or person of unsound mind is 

of redemption as to what sales or taxes are 
redeemed from: Corbin v. Stewart, 44-543. 

Where land has been redeemed from sale, 
but by reason of failure of the officer to make 
proper entry thereof the fact of redemption 
does not appear, a deed issued in disregard 
of such redemption is void and passes no 
title to the purchaser: Fcnton u. Way, 40-196. 

The right of the auditor to allow a re
demption cannot be questioned, nor the 
redemption set aside, in an action to compel 
the treasurer to make a deed. The treasurer 
cannot disregard the action of the auditor: 
Harlman v. Anderson, 48-309. 

Where a certificate of redemption was is
sued by a person assuming to act as deputy 
but whose authority was not otherwise shown, 
and it appeared that such certificate was re
ceived by the land-owner from an agent of 
his authorized to make redemption, and who 
charged him with the amount paid therefor, 
the payment not being shown, however, by 
the proper record, hela, that the fact of re
demption was sufficiently shown to defeat the 
tax title: Burke v. Cutler, 78-299. 

And in such case, held, that under the cir
cumstances there had not been such laches 
in asserting the owner's right to the prop
erty as to defeat his action to have his title 
quieted against the holder of the tax title: 
Ibid. 

The law authorizing redemption is to be 
liberally construed in favor of the land
owner, and after payment of the money for 
redemption misconduct and neglect of public 
officers will not be allowed to divest the 
owner of his property: Ibid. 

Discretion of officer: When one seeks to 
redeem from a tax sale under an equity or a 
claim not based upon a recorded title, which 
the law provides shall support the right of 
redemption, the county officers must permit 
the redemption if they are satisfied he in 
good faith relies upon such equity or claim. 
The county officers cannot eqercise judicial 
functions and cannot determine questions 
of title of this kind. Moreover, in cases 
wherein the county officers are authorized 
and required to permit redemption, the 
courts will allow and enforce the right. It 
cannot be possible that in a case wherein the 
officers would be required to permit redemp
tion, the courts would deny the right: Cum-
mings v. Wilson, 59-14. 

Cancellation: A party who has taken the 
proper steps to make redemption is not bound 
by the action of the auditor in canceling the 
redemption certificate upon the stub thereof, 
unless he acquiesces therein and surrenders 
the certificate, and receives the money paid 
in making the redemption: Ellsworth v. Low, 
62-178. 

Stub as evidence: The stub of a redemp
tion certificate is admissible in evidence to 
show the fact of redemption: Ibid. 

Ratification: The acceptance by a tax 
sale purchaser of the amount of redemption 
money paid in to redeem operates as a ratifi
cation of the treasurer's act in issuing the 
certificate of redemption: Byington v. Hamp
ton, 13-23. 

5S. If real property of any miner, 
sold for taxes, it may be redeemed at 
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any time within one year after such disability is removed, in the manner 
specified in the following section, or redemption may be made by the guard
ian or legal representative under the third preceding section at any time 
before the delivery of the deed. [C. 73, § 892; R., § 779.] 

The extension of time for bringing the ac
tion in favor of the minor does not operate 
to the benefit of the purchaser as against such 
minor, and such purchaser must bring any 
action on his tax title within five years from 
the execution and recording of his deed: 
Ibid. 

The disability of a minor is removed by 
his death, and the year within which redemp
tion must be made commences to run from 
that time, and not from the time when he 
would have come of age: Gibbs v. Sawyer, 48-
443. 

The right of a minor to redeem is assign
able and will pass by conveyance: Stout v. 
Men-ill, 35-47, 57. 

Redemption by a guardian may be made, 
before the execution of the tax deed, under 
the general provisions as to redemption, or 
after the execution of the deed, by equitable 
action: Witt v. Mewhirter, 57-545. 

This section simply prescribes when the 
right to bring the action shall terminate, 
but does not provide that it can only bo 
brought during the year after the minor 
comes of age. I t may be brought by the 
guardian or the minor before the minor at
tains majority: Ibid. 

The fact that a minor may redeem at any 
time within a year after the removal of dis
ability will not entitle him to possession 
against the holder of a valid tax deed. His 
interest in the land is an equity to be en
forced, if at all, in a court of equity: Mc-
Cauqhan v. Tatman, 53-508. 

where, in an equitable action to redeem 
on account of minority, plaintiff offers to 
redeem if he shall be required to do so, and 
defendant denies his right of redemption and 
claims to hold an absolute title, the costs 
should be taxed to defendant upon judgment 
being rendered in plaintiff's favor: Straiu/ v. 
Ifamis, 61-375. 

The right of a minor or lunatic to redeem, 
under this section, is limited to his own in
terest in the property, and does not extend 
to that of other owners or tenants in common: 
Jacobs v. Porter, 34-341; Stout v. Merrill, 35-
47; Miller v. Porter, 35-166. 

The simple production from the custody 
of the guardian of a minor, who was a near 
relative, of an acknowledged conveyance, 
Jield not to make out a prima facie case of 
ownei-ship in the minor entitling him to re
deem: Walker v. Sargent, 47-448: Harding v. 
Vaughn, 36 Fed., 742. 

Where a minor holds a mortgage upon 
land sold at tax sale, he may redeem to the 
extent of such interest: Lloyd v. Bunce, 41-
660. 

To entitle a minor to redeem after the 
general time of redemption has expired, he 
must have been the owner of the property 
sold at the time of the sale: Burton v. Hiiv-
trager, 18-348; Talhnan v. Cooke, 39-402; Pear
sons v. American Investment Co., 83-358. 

Where the rights of a minor in the prop
erty sold are acquired after the sale, whether 
by conveyance or descent, the time for re
demption is not extended: Stevens v. Cassady, 
59-113. 

Where two minors were owners in com
mon of land sold for taxes and one of them 
died before majority, held, that the other in
heriting the interest of the deceased owner 
in common was only entitled to one year 
within which to biing action to redeem from 
tax sale, the exemption by reason of minority 
terminating one year after the death of the 
owner, and the other owner had no exemp
tion by reason of her own minority as to the 
interest inherited by her: McGee v. Bailey, 
86-513. 

The grantee of a minor has only five years 
from his purchase of the property to bring 
the action: McCaughun v. Tatman, 53-508. 

SEC. 1440. Equitable action. Any person entitled to redeem lands 
sold for taxes after the delivery of the deed shall do so by an equitable 
action in a court of record, in which all persons claiming an interest in the 
land derived from the tax sale, as shown by the record, shall be made 
defendants, and the court shall determine the rights, claims and interest 
of the several parties, including liens for taxes and claims for improve
ments made on the land by the person claiming under the tax title. No 
pei'son shall be allowed to redeem land sold for taxes in any other manner 
after the service of the notice provided for by the next section and the exe
cution and delivery of the treasurer's deed. [C'73, § 893.] 

Mistake and other grounds: The fact 
that the owner of property was a citizen in 
North Carolina, residing there during the 
civil war, held sufficient to entitle him to 
redeem property sold at tax sale after the 
period of redemption had expired: Finley v. 
Brown, 22-538. 

Equitable action to redeem, on the grounds 
of insufficient notice of expiration of time of 
redemption and service thereof may be main
tained under this section: Babcock v. Bone-

brake, 77-710; Griffith v. Utley, 76-292. The 
fact that other relief is asked in regard to 
the land will not take the case out of these 
provisions. Such an action cannot properly 
be brought under the statutory provisions 
with reference to quieting title, and there
fore \ 4205, with reference to new trials in 
actions to quiet title, under which no notice 
of motion for new trial is required, is not 
applicable to a motion for new trial in a case 
brought under this section, and notice of 
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such motion must be given: Callanan v. Lewis, 
79-452. 

The right to make equitable redemption 
on proper grounds is not cut off by service of 
expiration notice: Lynn v. Morse, 70-665. 

A taxpayer is authorized to rely upon the 
treasurer for the correct application of the 
money sent to him to pay taxes, and his fail
ure to pay taxes and to make such application 
is ground upon which the taxpayer may re
deem from the tax sale for such delinquent 
taxes: Henderson v. Jiobinson, 76-603. 

Where, through mistake of the officer, the 
owner failed to redeem from a valid sale, but 
redeemed from a subsequent invalid one, 
which he supposed was the only sale, he was 
allowed to redeem after the deed had been 
executed, it being held that the mistake 
lying at the door of the officer was sufficient 
ground for equitable relief: Noble v. Bullis, 
23-559. 

Where the record showed two different 
sales of the same property for taxes for the 
same year, and it appeared that the land 
owner had in good faith redeemed from one 
of the sales believing that was the only one, 
held, that he might in equity maintain an 
action to redeem from the deed issued in 
pursuance of the other sale, and should be 
permitted to do so by paying the amount for 
which the land sold at the other sale, with 
the legal interest and penalties, but without 
costs of sale: Shoemaker v. Lacey, 38-277. 

• A party making redemption may rely 
upon the representations of officers as to the 
facts of the sale, and their mistake, error or 
negligence is sufficient ground to support a 
right of redemption by action after the exe
cution of the tax deed: Corning Town Co. v. 
Davis, 44-622. 

Where a person making redemption from 
a tax sale paid the amount of subsequent 
taxes given him by the auditor as having 
been paid by the tax purchaser, and received 
a certificate of redemption, and supposed that 
by such redemption all the taxes upon the 
land were satisfied, when in fact one item of 
tax for one of the years was not paid, and the 
laud was afterwards sold therefor, lield, that 
such owner might have the deed under the 
latter sale set aside and be allowed to redeem 
therefrom: loma Falls & 8. C. Ii. Co. v. Storm 
Lake Bank, 55-696. 

Mere mistake on the part of the land 
owner in failing to pay his taxes when they 
become due and omitting to redeem from the 
tax sale is not sufficient ground to entitle 
him to redeem in equity: Playter v. Cochran, 
37-258. 

Where the purchaser at the sale made 
inquiry as to taxes upon the property but not 
as to tax sales, held, that he was not entitled 
to redeem from a deed issued in pursuance 
of such a sale: Moore v. Hamlin, 38-482. 

Where defendant had asked the treasurer 
to offer a certain tract of land for sale, and 
he had refused on the ground that no taxes 
were delinquent thereon, which was a mis
take, and the land was subsequently offered 
and bid in by plaintiff, after which, with 
knowledge Of the tax sale and within the 
t t a e ' tb" "redeem, defendant had bought the 
pfateittt''tMertdtthe property, held; that there 
was no ground for setting aside plaintiff's 

tax title at the suit of defendant: Gow v. Tid-
rick, 48-284. 

In a particular case, where a party claimed 
the right to redeem in equity from a tax 
deed on the ground of certain unsuccessful 
offers to make redemption before the expira
tion of the time, consisting of visits to the 
auditor's office, which was found closed, etc., 
lield, that the fact that twenty-six days 
elapsed after the making of such offer, and 
before the expiration of the time for redemp
tion, without further steps being taken, pre
cluded equitable relief: Harrison v. Owens, 
57-314. 

Where an owner on applying to pay the 
taxes was told that such taxes had been paid 
but afterwards had knowledge that the prop
erty had been sold for such taxes, held, that 
after the expiration of the statutory period 
for redemption he was not entitled to any 
relief: Easton v. Doolittle, 69 N. W., 672. 

Where the owner of land concealed his 
interest for twenty-eight years, and failed to 
pay the taxes and redeem the land from tax 
sale because he did not deem it of sufficient 
value to justify the expense, and others had 
expended money in acquiring title and im
proving the land, held, that he would be 
estopped by his own conduct from question
ing the sufficiency of the tax deeds by which 
others had acquired title to the land: liuird 
v. Ellsworth, 81-629. 

Inaccuracy of statement in a letter by the 
treasurer to a property owner as to the 
amount which would be necessary to redeem 
the property from the tax sale, lield, not suf
ficient to entitle such property owner to re
deem in equity after the expiration of the 
statutory period: Ellsworth v. Cordrey, 63-675. 
• Where taxes are by mistake paid on other 

land than that intended, and the land of the 
owner goes to sale without payment, such 
owner has no relief against his mistake: 
Maxwell v. Hunter, 65-121. 

Where plaintiff sought to redeem from a 
tax sale after the time fixed by statute had 
expired, because of a mistake of the clerk in 
not stating such sale in response to a general 
offer to pay all taxes and redeem all property 
sold, lield, that such general offer, without 
any request to redeem from the specific sale 
in question, and the mistake of the cleric or 
negligence of the owner, in not having the 
sale in question redeemed from under such 
general offer, would not raise an equity in 
favor of plaintiff as against an innocent pur
chaser: Bolinger v. Henderson, 23-165. ,-

Tender: In an action to redeem from a 
tax sale to avoid liability for the costs of thé 
action tender should be made of the amount 
due defendant for taxes paid: Curl v. Watson, 
25-35; Poindexter v. Doolittle, 54-52. 

Where a party Was allowed by equitable 
action to redeem from a tax sale after the 
deed had been issued, on the ground of a bona 
fide attempt to redeem in proper time, which 
was rendered unavailing by error of the 
officer, lield, that he should pay in making re
demption the amount which he should have 
paid at the time of the offer to redeem with 
six per cent, interest, and that as no offer to 
pay such amount had been made he should 
pav the costs of the action: Corning Town Co. 
v. Davis, 44-622. 
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Offer to pay: Where the party attacking 
a tax title at the same time offers to redeem 
therefrom, and afterwards succeeds in defeat
ing such title on the issue made by the other 
party as to its validity, he should not.be sub
jected to the costs of trial of that issue: Bro-
quet v. Sterling, 56-357. 

An offer on the part of one seeking to 
make equitable redemption to repay the hold
er of the tax title all the taxes which such 
holder is entitled to recover from the party 
seeking redemption will be sufficient: JVïco-
demus v. Young, 90-423. 

In an equitable proceeding to redeem it 
is not required that there be actual tender of 
the amount to be paid, but an offer in the 
pleading to pay the amount found due is all 
that is required: Crawford v. Liddle, 70 N. 
W., 97. 

Amount to be repaid: Where a party 
seeks relief from a tax title under which the 
purchaser has procured a deed and is in pos
session, such redemption will be allowed only 
upon payment of a sum which would be suf
ficient to pay all taxes if they had not been 
paid by the purchaser: Thode v. Spofford, 65-
294, 

The rule that a party who succeeds in de
feating a tax deed must pay to the person 
holding under such deed the amount which 
the owner would have had to pay if such 
purchaser had not paid the taxes at the sale 
is not applicable where a party seeks by 
equitable action to redeem from an illegal 
sale before the tax deed is issued. The treas
urer's certificate of sale does not vest in the 
purchaser the title and interest of the state 
and county. The amount which plaintiff 
should be required to pay in such a case is 
the taxes which the owner was legally bound 
to pay, with six per cent, interest: Bobei-ts v. 
Mernll, 60-166. 

In ah equitable action to redeem after ex
ecution of the deed the party seeking to re
deem should be required to refund to the 
purchaser the amount of taxes paid by him 
subsequently to the execution of the deed, 
with'interest and penalty thereon, whether 
duplicate receipts for such taxes have been 
filed with the auditor or not: Elliott v. Par
ker, 72-746. 

Where a sale was void for uncertainity, 
the bid being for the undivided eighteen 
acres of the tract offered, held, that the pur
chaser was not entitled to recover anything 
from the owner of the land, seeking to set 
aside such sale, the owner not being the per
son against whom the tax was assessed, but a 
subsequent purchaser of the property, not 
personally bound to pav such tax: Smith v. 
Blackiston, 82-240. 

Where a party holding a tax deed appear
ing to bè valid on its face had in good faith 

. paid taxes for fifteen years, held, that the 
owner of the land redeeming from such tax 
sale in an action in equity should be required 
to repay the tax thus paid by the holder of 
the tax title: Buck v. Holt, 74-294. 

There is to be a full equitable adjustment 
of the rights of the parties; and rents and 
profits, as well as claims for improvements, 
are to be taken into consideration in the ac
tion to redeem in equity. Where such rents 
and profits have been more than sufficient to 

repay all the taxes, interest and penalty 
which the law imposes, the owner may have 
his title quieted against the holder of the 
tax title without further redemption: Strang 
v. Burns, 61-375. 

Where the tax purchaser has not re
ceived any rents and profits from the land, 
and the person making redemption has en
joyed its use, the holder of the title from 
whom redemption is made is entitled to the 
taxes paid with interest without deduction 
on account of rents and profits: Cornoy v. 
Wetmore, 92-100. 

But the mere receipt of rents and profits, 
held, not sufficient to constitute redemption 
where they were derived largely from im
provements: Babcock v. Bonebrake, 77-710. 

The real owner recovering possession of 
premises detained from him under a void 
tax sale may have as damages the rental 
value of the land during such detention and 
not merely the amount actually received by 
the defendant during his possession: Bradley 
v. Brown, 86-359. 

If the tax purchaser has enjoyed the use 
of the land, there should be no deduction 
for rents and profits: Cornoy v. Wetmore, 92-
100. 

Where the owner, prior to the expiration 
of the time of redemption, offers to redeem, 
and such offer is refused by the holder of the 
certificate, he may afterwards be allowed to 
redeem in equity by paying the amount due: 
Butterfteld v. Walsh, 36-534. 

Where the owner of an undivided one-
half interest in property covered by a tax 
sale and deed was allowed to redeem there
from in an equitable action, held, that such 
owner was properly required to pay one-half 
the value of improvements made by the tax 
purchaser, and entitled to be credited with 
the rental value of the property exclusive of 
the improvements while occupied by the tax 
purchaser; and in such case further held that 
as plaintiff could not have ascertained in ad
vance and tendered the amount necessary to 
redeem, one-half the cost might properly be 
taxed to defendant: Elliott v. Parker, 72-746. 

In an equitable action to redeem under 
this section the question of improvements is 
to be considered. I t is not to be left to be 
determined under the occupying claimant 
law: Serrin v. Bnish, 74-489. 

In an action to quiet title, where the tax 
deed under which defendant claimed was de
clared void, held, that judgment should be 
entered quieting title in plaintiff upon pay^ 
ment of the amount paid by defendant for 
taxes and six per cent, interest; but the ques
tion as to improvements should be adjudi
cated in a subsequent action, as the case falls 
within the statute in regard to occupying 
claimants, and is not governed by this sec
tion: Collins v. Storm, 75-36. 

Costs: Where in an equitable action to 
redeem on account of minority the plaintiff 
offers to redeem if he shall be required to do 
so, and defendant denies his right of redemp
tion, and claims to hold an absolute title, the 
costs should be taxed to defendant upon judg
ment being rendered in favor of plaintiff: 
Strang v. Burri.% 61-375. 

The costs necessarily incurred in estab
lishing plaintiff's right to redeem under this 
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section constitute part of the expense of re
demption and ought to be paid by the party 
who exercises such right: Serrín v. Brush, 
74-489. 

As to the right of the party whose tax 
title is declared void to recover the taxes 
paid by him, see notes to \ 1444. 

Equitable redemption from parties hold
ing in trust: A party charged with the pay
ment of taxes as agent cannot acquire a tax 
title to his principal's land; and under the 
facts of a particular case, held, that the party 
acquiring a tax title was the agent of the 
owner, and therefore that his title was void: 
Ellsworth v. Cordrey, 63-675. 

Where the guardian of a minor purchased 
a tax title by quitclaim deed from the pur
chaser at the sale, which deed was made to 
him as guardian, held, that the conveyance 
inured to his ward's benefit and that a pur
chaser from him was chargeable with notice 
thereof and could not hold the lands as 
against the ward; Rankin v. Miller, 43-11. 

A guardian purchasing property of his 
ward at tax sale cannot, by transfer of such 
certificate, enable the transferee to acquire 
the title adversely to the ward: Dohms v. 
Mann, 76-723. 

An attorney acquiring by assignment a 
tax certificate at the time when he was giv
ing his client information with reference to 
the taxes to be paid on the land, and not ad
vising him as to the sale, held to be the 
trustee as to the title acquired by such as
signment, so that the owner of the land could 
redeem from a deed issued in pursuance of 
such certificate, even as against the grantees 
of the attorney: Lynn v. Morse, 76-665. 

A vendee taking possession under title 
bond and enjoying the rents and profits is, 
as between himself and the vendor, liable 
for the payment of accruing taxes, and can
not therefore acquire, or cause to be ac
quired, a tax title as against his vendor: 
Hunt v. Rowland, 22-53. 

Neither can a third person bid in the land 
for taxes at the dictation of such vendee, 
with the proceeds of produce from the land, 
and hold it as against the vendor: Ibid. 

A mortgagor cannot acquire a tax title to 
the prejudice of a mortgagee; neither can 
a vendee who is in possession under a title 
bond, with the agreement to pay taxes, ac
quire as against the vendor a tax title under 
a sale made prior to the bond for a deed. 
The duty of the vendee under such circum
stances would be to redeem the property, and 
money so paid would be applied as a payment 
on the purchase money: Cowdry v. Cuthbert, 
71-733. 

One who acquires the certificate of pur
chase on property on which he is under obli
gation to pay the taxes thereby in effect re
deems from such sale and cannot acquire 
title under such certificate: Bond v. Blood, 
89-237. 

Where the money necessary to redeem 
from a tax sale was paid to the holder of a 
tax certificate on condition that the latter 
would procure a tax deed and transfer the 
title to the owner of the land, lield, that such 
payment would be regarded in equity as a 
redemption, though not made in the manner 

or at the time prescribed by statute: Leas v. 
Garverieh, 77-275. 

One who owns the land at the time he 
acquires a tax certificate thereto, even 
though he was not the owner at the time of 
the tax sale, and holds it subject to the liens 
of others, is deemed to acquire such certifi
cate by way of redemption and cannot per
fect a transfer by tax title which shall take 
priority over the claims of such lien holders: 
Manning v. Bernard, 87-648. 

I t is the duty of the holder of a life estate 
to pay the taxes, and he cannot acquire a tax 
title against the reversioner: Ollemun v. Kel-
gore, 52-38. 

A purchaser of property at forclosure 
sale cannot afterwards acquire a valid tax 
title as against a junior mortgagee, and the 
latter may be allowed to redeem upon pay
ment of the taxes paid by such purchaser: 
Anson v. Anson, 20-55. 

The obligation to pay taxes due before 
the sale or mortgage of the property is upon 
the vendor or mortgagor, and does not pass 
to one who purchases with an agreement to 
pay off the mortgage: Porter v. Lafferty, 33-

But the vendee having knowledge of the 
mortgage and its covenants, and therefore 
knowing that his vendor was under obliga
tion to pay the taxes, undertaking to dis
charge the mortgage, cannot afterwards ac
quire a valid tax title by purchase at tax 
sale for such unpaid taxes so as to defeat the 
mortgage: Ibid. 

The mortgagor or his grantee who as
sumes the payment of the mortgage cannot 
acquire a valid tax title as against the lien 
of the mortgagee: Bowen v. Kurtz, 37-239. 

A mortgagee having the right to pay 
taxes for the protection of his security, a 
purchase by him at a tax sale of the prop
erty will be regarded merely as a payment 
of the taxes made for that purpose, by which 
neither he nor any person holding under 
him can acquire a tax title: Eck v. Swen-
nurnson, 73-423. 

A person in possession mi and claiming 
title to land can acquire no additional right 
to a tax deed if the taxes were a lien upon 
the land when he took possession. It is the 
duty of the person acquiring the title and 
possession of land to pay the taxes, and he 
can acquire no right or title against the 
mortgagee by neglect of such duty: Stears v. 
Hollenbeck, 38-550. 

One purchasing land subject to the lien 
of taxes, and releasing his grantor from ob
ligation to pay the same, is presumed to 
have assumed their payment: Ibid. 

The mortgagor or his grantees with 
knowledge of the mortgage cannot acquire 
a tax title as against the mortgagee: Ibid.; 
Fair v. Brown, 40-209. 

Although the mortgagee is under no ob
ligation to pay the taxes upon the premises, 
yet he is authorized to redeem from a tax 
sale, and cannot, by acquiring title through 
such a sale, defeat the lien of prior mort
gages: Fair v. Brown, 40-209. 

A junior mortgagee who has paid taxes on 
the property, upon redemption being made 
from him can recover only, as to taxes, the 
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amount paid with six per cent, interest. He 
is not entitled to recover statute penalties: 
Garrettson v. Scofield, 44-35. 

Where a creditor takes a tax title to prop
erty of the debtor under the agreement that 
he is to hold the same as security, not only 
for advances before procuring it, but also for 
a judgment held by him against the debtor, 
such title will be deemed in equity as a mort
gage, and the debtor will be allowed to re
deem therefrom: Jordan v. Brown, 56-281. 

In such cases, while the deed will not be 
absolute against the holder himself, it will 
be absolute against other claimants to the 
land who do not take advantage of the right 
to redeem: Ibid. 

Tax deeds procured by fraud and collu
sion on the part of the mortgagor and the tax 
purchaser may be set aside at the suit of the 
mortgagee sought to be defrauded thereby: 
Connolly v. Connolly, 63-202. 

Where plaintiff sought to subject lands 
occupied by defendant to a debt contracted 
by defendant's father, and defendant asked 
in a cross-bill to have the title quieted in her, 
i t appearing that plaintiff had, pending liti-
igation, redeemed the land from tax sale, 
held, that, upon confirming defendant's title, 
the latter must pay to plaintiff the amount 
paid in such redemption: Semple v. McCrary, 
46-37. 

An action which does not question the va
lidity of the sale and deed, but attacks the 
r ight of the person claiming thereunder to 
acquire title thereby, is not barred by the 
provisions of g 1448: Sorenson v. Davis, 83-405. 

As to the requirement that a party attack
ing a tax deed must show title, and the pay
ment of taxes upon the property, see ? 1445 
and notes. 

Persons not debarred from acquiring tax 
"title: A person who is not in possession of 
real estate, but who claims title thereto un
der a void tax deed, can become a purchaser 
a t a subsequent tax sale, procure a treasur
er 's deed, and thereunder claim title; Neal v. 
Frasier, 63-451. 

While an owner of land, or one under ob
ligation to pay taxes thereon, cannot acquire 
a tax title so as to defeat incumbrancers, or 
others setting up a title adverse to him, yet 
one who has no interest in the land and is un
der no obligation to pay the taxes, and is a 
stranger to the owner, may acquire a tax 
title thereon, even though he is in possession: 
Curtis v. Smith, 42-665. 

A party who had held the legal title to 
premises, but whose title had been declared 
invalid, and who had executed a quitclaim 
deed, held not thereafter debarred from ac
quiring a tax title to such premises: Seymour 
v. Harrison, 85-130. 

Acquiring tax title by tenant in com
mon: A tax title acquired by a tenant in com
mon upon the common property will inure 
to the benefit of his co-tenants. He cannot 
thereby defeat their title: Weare v. Van 
Meter, 42-128; Flinn v. McKinley, 44-68; Fal
lon v. Chidester, 46-588; Shell v. Walker, 54-
586; Smith v. Smith, 68-608: Clark v. Browne, 
70-139; Van Ormer o. Harley, 71 N. W., 241. 

Where one of two or more tenants in com
mon under a tax title is trustee of the legal 

title for the real owners, so that he cannot 
hold the tax title against such owners, his co-
tenants are equally incapacitated from assert
ing such tax title: Sorenson v. Davis, 83-405. 

A co-tenant who would be incapacitated 
originally from taking a tax title cannot af
terwards purchase a tax title to the prejudice 
of his co-tenants: Ibid. 

The grantee of a tenant in common cannot 
acquire a tax title against co-tenants of his 
grantor: Austin v. Barrett, 44-488. 

The husband of a tenant in common in 
possession with his wife in the enjoyment of 
the profits cannot, by neglecting to pay the 
taxes and purchasing the property at tax 
sale, acquire a valid title as against her co-
tenants: Burns v. Byrne, 45-285. 

A tax deed acquired by a tenant in com
mon is not sufficient in equity to divest the 
interest of a co-tenant, even though the hold
er of the deed may have acquired the tax 
certificate before becoming tenant in com
mon: Tice v. Derby, 59-312; Flinn v. McKin
ley, 44-68. 

Under particular facts, held, that a tax 
purchaser was to be considered a tenant in 
common of the property, and therefore that 
the other party interested therein might 
make redemption from him upon payment of 
the proper amount: Conn v. Conn, 58-747. 

A tenant in common not in possession 
may purchase an outstanding tax title for his 
own benefit: Alexander v. Sully, 50-192. 

While the tenant in common cannot ac
quire a tax title against his co-tenants 
nevertheless held, that such rule did not ap
ply where by agreement of the co-tenants one 
of them was authorized to acquire and hold 
title to the premises in that manner: Howe 
v. Howe, 90-582. 

Under the circumstances of a particular 
case, held, that defendant having purchased 
from one whom he knew to have an undivided 
interest and gone into possession, was a ten
ant in common with the owners of the remain
ing interest, and a tax title acquired by him 
would be presumed to be held for the benefit 
of all: Shell v. Walker, 54-386. 

Relief against a tenant in common who 
has procured a tax title upon the common 
property is not barred by the statute of limi
tations as to actions on tax titles, the real 
ground of the remedy being fraud of the ten
ant in attempting to acquire a tax title against 
his co-tenant: Austin v. Barrett, 14 488. 

Until the co-tenant who has acquired a 
tax title has demanded from his co-tenants 
payment of their respective portions and 
such payment has been refused the statute of 
limitations as to actions to set aside the tax 
deed (ü 1388) does not commence to run in 
favor of such co-tenant: Phillips v. Wilmarth, 
66 N. W., 1053. 

Contribution as to taxes paid by co-ten
ant: The tenant in common acquiring a tax 
title will be regarded as holding the title 
thus acquired in trust for his co-tenants until 
the presumption is rebutted by their refusal 
to contribute, and the tenant holding the 
title thus acquired can enforce contribution 
by action: Weare v. Van Meter, 42-128; Phil
lips v. Wilmarth, 66 N. W., 1053. 

Where a person purchased an undivided 
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interest in real property without any notice tent procured from a former owner a quit-
or knowledge that any claim would be made claim deed, and on the strength thereof re-
for taxes previously paid by the owner of deemed the land from plaintiff just before 
the other undivided interest, held, that the the expiration of the period of redemption, 
latter could not recover a portion of such it appearing that the property had passed 
taxes from the former, or make them a claim from defendant to an innocent purchaser, 
against the land: Stover v. Cory, 53-708. held, that plaintiff, upon proving the fraudu-

Where a co-tenant pays the taxes upon lent character of the transaction, might re-
the whole property he will be limited in his cover from defendant the value of the land 
recovery of the proportionate share due from at the time of redemption less the amount 
other co-tenants to the amount paid, with paid him to redeem: Burgan v. Smith, 47-286. 
legal interest: Oliver v. Montgomery, 39-001. Estoppel: One who buys property at a 

A tenant in common paying taxes upon tax sale cannot claim an estoppel against one 
the common property acquires a lien thereon who, holding a tax deed of the property sold, 
for reimbursement: Oliver v. Montgomery, was present and bid against him and gave 
42-36. no notice of his title under the tax deed, un-

Amount to be paid in redeeming in such less the former can show that he was not fully 
cases: In making redemption from a tax aware of the latter's title, or that he relied 
title acquired by one whose relations to the upon his action, or was in some way deceived 
owner are such that he cannot acquire a or injured thereby: Case v. Albee, 28-277. 
valid tax title against such owner, and who Conclusive: A redemption by action to 
has paid subsequent taxes on the premises, which all persons appearing of record to have 
the owner should pay to the holder of the an interest in the property are made parties 
title the same amount he would have to pay to is conclusive evidence, and will be binding 
the treasurer in case the taxes had not been upon an assignee of notes secured by a mort-
paid by the claimant under the tax sale: gage on the premises whose assignment is not 
Ellsworth v, Cordrey, 63-675. recorded, although he is not a party: Van 

Where plaintiff bought certain land at a Gorder v. Hanna, 72-572. 
tax sale, and defendant, with fraudulent in-

SEC. 1441. Notice of expiration of right of redemption. After two 
years and nine months from the date of sale, the holder of the certificate of 
purchase may cause to be served upon the person in possession of such real 
estate, and also upon the person in whose name the same is taxed, if such 
person resides in the county where the land is situated, in the manner pro
vided for the service of original notices, a notice signed by him, his agent 
or attorney, stating the date of sale, the description of the property sold, 
the name of the purchaser, and that the right of redemption will expiré and 
á deed for the land be made unless redemption is made within ninety days 
from the completed service thereof. Service may be made upon nonresi
dents of the county by publishing the same three times in some newspaper 
of said county, or by personal service thereof elsewhere in the same man
ner original notices may be served; but any such nonresident may in writ
ing appoint a resident of the county in which said land is situated an agent, 
and file said appointment with the treasurer of said county, who shall forth
with record the same in a record kept in his office therefor, and index the 
same, after which personal service of said notice shall be made upon said 
agent. Service shall be complete only after an affidavit has been filed with 
the treasurer, showing the making of the service, the manner thereof, the 
time when and place where made, and under whose direction the same was 
made; such affidavit to be made by the holder of the certificate or by his 
agent or attorney, and in either of the latter cases stating that such affiant 
is the agent or attorney, as the case may be, of the holder of such certifi
cate; which affidavit shall be filed by the treasurer and entered upon the 
sale book opposite the entry of the sale, and said record or affidavit shall 
be presumptive evidence of the completed service of said notice, and the 
right of redemption shall not expire until ninety days after service is com
plete. Any person knowingly and wilfully swearing falsely to any fact or 
statement contained in said affidavit shall be guilty of perjury. The cost of 
serving the notice and affidavit of publication shall be added to the amount 
necessary to redeem. The fee for serving the notice shall be the same as 
for service of an original notice, including copy fee and mileage. The 
treasurer shall, upon the filing of proof of service and statement of costs, 
forthwith report the same in writing to the auditor, who shall enter it in the 
sale book against the proper tract of real estate. The holder of the certifi-
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cate of sale or his agent may report in writing to the county auditor the 
amount of costs incurred in giving such notice, and the auditor shall enter 
the same in the sale book as aforesaid, and no redemption shall be complete 
until such costs are paid. [25 G. A., ch. 81; C. 73, § 894; R., § 781.] 

Time for redeeming1: The right to re- owner and is not in the actual occupancy of 
deem is terminated after the expiration of any one, and in such cases a deed may issue 
ninety days from completed service of notice in consummation of the sale after the expir-
whether the deed be then executed or not: ation of the three years allowed for redemp-
Ellswmih v. Low, 62-178. tion: Tullía v. Griffin, 64-455; Chambers v. 

Under former statutes, held, that redemp- Haddock, 64-556; Meredith v. Phelps, 65-118; 
tion could not be made after the expiration Walker v.' Sioux City & I. F. Town Lot, etc., 
of three years from the time of sale, al- Co., 65-563; Burdick v. Connell, 69-458. 
though the deed had not been taken by the In such cases the right of redemption ex-
purchaser: Pearson v. Robinson, 44-413; Sco- pires at the end of three years, and redemp-
Jield v. McDowell, 47-129. tion can not afterward be made, although no 

Under the same provisions, held, also, deed has yet been executed: Meredith v. 
that the fact that the purchaser did not re- Phelps, 65-111*. 
cord his deed would not entitle the owner to When land is unoccupied and taxed to 
redeem after the three years allowed, and unknown owners, there is no person on whom 
that the fact that the purchaser went into notice can be served, and the authority of 
possession and received rents and profits, the treasurer to execute the deed is not do-
before the recording of his deed, to an pendent upon the service of notice: Garmoe 
amount sufficient to satisfy the tax, interest v. Sturgeon, G5-147. 
and penalties, would not entitle the owner Where it is claimed that a tax deed was 
to redeem in an equitable action: Spcngin v. fraudulent because the notice was fraudu-
Fornj, 37-242. lently served on a person who was not the 

The law in force at the time of sale regu- owner, held, that notice being properly 
lates the time within which redemption may served on the person in possession, the other 
bo made, and not that in force at the time of notice was immaterial, and the deed was 
the assessment: Ncgxis v. Yancey, 22-57. valid: Clifton Heights Land Co. v. Iiandcll. 

Where the period allowed for redemp- 82-89. 
tion by the laws under which a tax sale was To necessitate notice, there must be some 
made wa3 three years, held, that a statute person in possession or the property must be 
enacted before the expiration of that time taxed in the name of some person who re-
after the sale, extending the time to four sides in the county where the land is situ-
years, was unconstitutional. Whether a stat- ated: Brown v. Pool, 81-455; Cahalanv. Van 
ute reducing the time, or abrogating it en- Sant, 87-593. 
tirely, would not likewise be unconstitu- If the land is taxed to an unknown owner 
tional, quœre: Adams v. Beale, 19-61. notice is not required. The fact that a 

Where a statute gave to married women blanket notice, which would be insufficient 
an extended time within which to redeem, if notice were required, is served, will not 
held, that a repeal of such statute did not op- defeat the sale: Lawrence v. Hornick, 81-193. 
erate to take away the right of redemption The fact that in an action based on such a 
from sales previously made: Myers v. Cope- sale it is claimed that notice was given will 
land, 20-22. not estop the tax title purchaser from show-

By express statutory provision (see \ 1019) ing that notice was not required: Walker v. 
the requirements of this section are applica- Sioux City & I. F. Town Lot, etc., Co., 65-563. 
ble to tax sales in cities under special char- No notice is required to be served upon 
ter: Craicford v. Lkldle, 70 N. W., 97. persons not in possession of the property 

If land is taxed by county authorities to and in whose names the property is not 
an owner, redemption notice must be served taxed: Burdick v. Connell, 69-458. 
although the city has taxed the land to un- The statute does not require the service 
known owners. Ibid. of a notice to redeem upon the person who 

Persons under disability: Where a per- will at the proper time be entitled to receive 
son has the right to redeem within a time the deed: Knight v. Campbell, 76-730; Brown 
given by the general clause of the statute, v. Pool, 81-455; Seymour v. Harrison, 85-130. 
such person may, if within either of the These statutory provisions whereby par-
classes of persons to whom, by reason of dis- ties may be deprived of their property must 
ability, a greater time is given, redeem be fully complied with: Medland v. Walker, 
within such additional time: Adams v. C4 N. W., 797. 
Beale, 19-61. The word "notice" used in this section 

Further as to redemption by minors, luna- means a written paper containing the state-
tics, etc., see \ 1439 and notes. ments or recitals necessary to inform the 

Notice of expiration of time for redemp- person notified of the facts required- to be 
tion; when necessary: The provision for communicated or declared to him. It should 
service of notice of the expiration of the be addressed to the person to be served, or 
period of redemption is applicable only his name in some manner should appear 
where such service is possible, and where it therein: Steele v. Murray, 80-336. 
is impossible the time of redemption will Person in possession: The provision as 
expire without notice, as, for instance, where to notice to the person in possession does not 
the property is assessed to an unknown depend in any way upon whether the prop-
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erty is assessed in the name of any one: Ca-
halan v. Van Sant, 87-593. 

Possession in the owner is presumed in 
the absence of evidence to the contrary: Ibid. 

Where one is in possession, notice must be 
served upon him without regard to whether 
he is rightfully in possession or not: Brown 
v. Pool, 81-466. 

Where a party herded cattle upon and 
over a range of uncultivated land, including 
the land in question, without any claim of 
right to do so, held, that his possession was 
not such as entitled him to notice: Ibid. 

The requirement of this section in regard 
to service of notice upon the party in pos
session is absolute, and where notice was 
served personally upon the owner, but was 
not served on the person in actual possession, 
held, that a deed made in pursuance of such 
notice was absolutely void: Bradley v. Bunn, 
75-180. 

Notice of the expiration of time of re
demption must be served upon the party in 
actual possession of the land, whether the 
possession is rightful or not, and where there 
were no buildings on the land, and the only 
evidence of occupancy or possession was a 
growing crop of corn, held, that this was evi-

ence of a satisfactory kind, and sufficient to 
entitle the person raising the crop to notice: 
Callanan v. Raymond, 75-307. 

Under the facts in a particular case, held, 
that a lot was sufficiently occupied in con
nection with other premises so that notice 
of redemption ought to have been given to 
the person thus occupying: Shelley v. Smith, 
66 N. W., 172. 

The requirement that the notice shall be 
served upon the owner in actual possession is 
not complied with by seryice of a notice 
upon a husband of the owner, she being in 
possession: Medland v. Walker, 61 N. W., 
797. 

Where a timber lot not suitable for culti
vation is used by a person m such way as 
such land is ordinarily used, he is to be 
deemed in possession, and is to be served 
with notice: Ellsworth v. Low, 62-178. 

Notice is only required to be given to 
persons in actual possession, not to one who 
is merely in constructive possession: Parker 
v. Cochran, 64-757. 

Where property is taxed to unknown own
ers, and the owner thereof is not in posses
sion at the time of the sale, notice is not re
quired to be given to such owner, although 
he has, after the expiration of three years 
but prior to the execution of the deed, gone 
into possession of the property: Meredith v. 
Phelps, 65-118. 

Where a railway company is in possession 
of a portion of the premises, condemned for 
right of way, it has the right of redemption, 
and such right cannot be cut off without no
tice of the expiration of the period for re
demption. A tax deed executed without such 
notice would not extinguish the right of the 
company: Oarmoe v. Sturgeon, 65-147. 

A person who, at the time of the service 
of notice had no possession except such as 
had been exercised by ploughing two furrows 
on the land in question, without any right to 
do so being made to appear, held not suffi

ciently in possession to be entitled to notice:. 
Stoddard v. Sloan, 65-680. 

Acts of the owner of city property, actu
ally occupied as such, in causing weeds to be 
cut and hauled therefrom, held sufficient t a 
show that he was in possession and entitled 
to notice: Sapp v. Walker, 66-497. 

Where a part owner of property was a. 
member of the family of a brother residing-
upon the land, but had no control over it, 
lield, that she was not in possession in such a 
sense that it was necessary to serve notice 
upon her. The possession contemplated by 
this section is actual and not constructive. 
I t involves the occupying and controlling of 
the land and not mere residence upon i t : 
Rowland v. Brown, 75-679. 

That a person be in actual possession it is 
not necessary for him to live on the land or 
have some person representing him stay upon 
it. The owner of cultivated land who leases 
it, reserving part of the crop as rent, is in 
actual possession when it is surrendered to 
him, even though he does not remain on the 
land: Whities v. Farsons, 73-137. 

Even though the petition of plaintiff ask
ing to redeem on account of failure to give 
notice to him as the person in possession of 
the land does not aver that he was in posses
sion, he may prove such fact under such alle
gation made by him in his answer to defend
ant's cross-petition: Ibid. 

Where land was taxed to an estate as 
owner and it appeared that by the will of the 
deceased owner it was within the control and 
disposition of the executors of the estate, 
lield, that notice of redemption was required, 
such notice to be given to the executor. No
tice must be given in all cases where service 
is possible: Crawford v. Liddle, 70 N. W.,97. 

Subsequent changes: If the notice is 
served on the proper person, the right of 
the holder to a deed at the end of ninety 
days after the proof of such service is filed 
cannot be affected by any changes which may 
occur as to the taxation of the property or 
its ownership, between the time of such serv
ice and the proof of service or issuance of 
the deed, even though there is delay in mak
ing the proof of service: Rice v. Bates, 68-
393. 

Mortgagee: The notice required to be 
served before a tax deed can be made need 
not be served on the mortgagee unless he is 
in possession: Hall v. Outhridge, 52-408. 

Person, to whom taxed: Where land is 
not taxed in the name of the owner, the 
omission to serve notice upon such owner 
not in possession will not invalidate the 
deed: Parker v. Cochran, 64-757: Seymour v. 
Harrison, 85-130. 

Where at the time of the service of no
tice the land was listed and assessed for tax
ation to a purchaser of the same holding by 
a deed not recorded, and the assessor's book 
so showing was in the auditor's office, held, 
that notice must be served upon him al
though the land was still in possession of 
his grantor, upon whom notice was properly 
served: Heaton v. Knight, 63-686. 

Notice should be addressed to the person 
in whose name the land is taxed even though 
taxed in his name by mistake: American Ex-
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change National Bank v. Crooks, 66 N. W., 
168; ¡Seymour v. Harrison, 85-130. 

A notice when served in an even-num
bered year should be served upon the per
son in whose name the lots were taxed as 
appears on the tax list: Medland v. Walker, 
64 N. W.. 797. 

A party cannot, by procuring a quitclaim 
to property on which he holds a certificate 
and having it assessed to himself and then 
collusively assigning his certificate to an
other, have valid notice served upon him
self which shall entitle the assignee to a 
deed and give such assignee a title which he 
can then transfer to the original holder of 
the certificate: Cummings v. Browne, 61-385. 

Where the junior motgagce bid in the 
property at forclosure, and then secured the 
purchase of the property at tax sale in the 
name of another for his benefit, and had no
tice of the expiration of the period of re
demption served upon himself as the owner, 
held, that such notice was insufficient, and 
the tax deed should be set aside: Frank v. 
Arnold, 73-370. 

The object cf the law being to give no
tice to the owner oi the land, it is the duty 
of a purchaser to examine the records and 
ascertain in whose name the land is taxed 
and give notice to such person. It may 
properly be considered that until it is listed 
for taxation it is taxed to the same person as 
in the previous year; but when it is listed 
for taxation in the name of another person 
and assessed to him, and the assessment re
turned to the auditor, then from the time of 
such listing it may properly be said to be 
taxed to that person: Heuton v. Knight, 65-
434; Adams v. ¡Snow, 65-435. 

Where there is a conflict between the as
sessor's books and the tax duplicates placed 
in the treasurer's hands, the property is to 
be deemed taxed to the person whose name 
appears on the tax duplicate: Fuller v. But
ler, 72-729. 

Where no person is in possession of the 
land and it is taxed to an unknown owner, 
the tax purchaser is entitled to a deed with
out giving any expiration notice. He is not 
bound to look back of the assessment: Orijfin 
v. Tuttle, 74-219. 

Where the land was taxed to "H. Corlis," 
and the expiration notice was directed to 
"II. Corless," held, that the two names were 
substantially the same and the notice was 
sufficient: Nycum v. Raymond, 73-224. 

Where the land was listed in the treas
urer's office for the taxes of 1884 in the name 
of N. F. C , while for the taxes for 1885 it 
was listed by the assessor in the name of M. 
F. C , and the notice of the expiration of the 
time for redemption was published in July, 
1885, and was directed to N. H. C , held, that 
such notice should have been directed to M. 
F. C., and was not sufficient: Lynn v. Morse, 
76-665. 

A name written by the auditor in the as
sessor's book in June, opposite the descrip
tion of the land, held, not to constitute a cor
rection of the name of the owner, even if 
the auditor had power to make such correc
tion, as it was not placed in the column for 
owner»' names: Ibid. 

Where land was taxed to an unknown 
owner and the holder of a tax certificate 
had paid subsequent taxes and the treasurer 
had entered his name in the column marked 
"names of owners," merely as a matter of 
convenience, held, that the fact of his name 
being placed in such column would not jus
tify the inference that the land had been 
taxed to him: Iricin v. Burdick, 79-69; Incin 
v. Bakin, 79-72. 

Where a party owned land appearing on 
the treasurer's books as taxed to persons un
known, but the records showed his owner
ship and that he had been owner for several 
years, during which the land had been taxed 
in his name, held, that the taxation in the 
name of such party held gcod iintil a subse
quent taxation of the land in the name of 
some other party, and the subsequent taxa
tion of the property to an unknown owner 
would not relieve the holder of the certifi
cate from the obligation to give notice to 
such owner: Hartley v. Boynton, 5 McCrary, 
453. 

In an action to redeem from tax sale on 
the ground that proper notice of the expira
tion of the time of redemption was not given 
before the issuance of the tax deed, plaintiff 
should aver that the land was taxed in the 
name of some one for the year when the no
tice should have been given. If not taxed 
in the name of any owner at the time the 
notice is to be given, notice is not required: 
Grove v. Benedict, 69-346. 

Where the notice was served upon the 
owner of the legal title, the land being 
assessed for that year to unknown owners, 
and it not appearing that any one else was 
in possession, held, that the owner of the 
legal title would be presumed to be in pos
session and that the service was sufficient: 
Hall v. Gulhridye, 52-408. 

Notice is to be given to the person in 
whose name the land is taxed, but it is not 
required that such person shall be the owner 
of the land: Kessey o. Council, 68-430. 

The tax deed being prima facie evidence 
of the regularity of all proceedings prior to 
its execution, it must be presumed in the 
absence of a showing to the contrary that the 
notice was served upon the person in whose 
name the land was taxed: Soukup v. Union 
Inv. Co., 84-448. 

Actual knowledge of the publication of 
notice will not obviate the necessity of serv
ice of notice in cases where such service i* 
required by statute: Reed v. Thompson, 56-
455. 

Uncertainty of notice: Where the bid on 
which a forty-acre tract of land was sold was 
for "fourteen acres" thereof, and the notice 
so described it, held, that the notice was void 
for uncertainty in the description: Poindex-
ter v. Dooliltle, 54-52. 

A notice sufficiently describing the land 
except that it designates it as containing 
thirty acres instead of forty acres, where the 
description would be complete without any 
designation of the quantity, will not be 
rendered insufficient by reason of such mis
take: Rowland v. Brown, 75-679. 

Who to give notice: To constitute a per
son Ihe holder of the certificate of purchase 
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so as to authorize him to make affidavit as to 
the publication of notice to redeem, it is not 
necessary that he have physical possession 
of the instrument. By that term is meant 
the owner of it, or the one who at the proper 
time will be entitled to a deed under the 
sale, and where the holder of a certificate 
had surrendered it to the treasurer for can
cellation upon the issuance of a treasurer's 
deed, which was without authority at the 
time, held, that he was not afterwards pre
cluded from serving notice as holder of the 
certificate: Rice r. Bates, 08-393. 

Also held, that the fact that such holder 
had executed a conveyance of the property 
covered by the certificate of purchase to a 
third person did not preclude his giving 
notice and receiving the deed, his right as 
purchaser before receiving a deed not being 
such an interest in the property as would 
pass by a conveyance thereof: Ibid. 

By the expression "lawful holder" is 
meant one who in law is the holder of the 
certificate and entitled to the rights and 
benefits which may accrue under it. To make 
a person such lawful holder it is not neces
sary that he have the formal assignment of 
the certificate provided for in § 1433: Swan v. 
YVhaley, 75-623. 

Who may serve notice: Service made by 
the holder of the tax certificate in person is 
not prohibited and is sufficient: Hall v.Quth-
ridue, 52-408. 

The provision that the notice shall be 
served in the manner prescribed for the 
service of original notice relates to the mode 
of service and does not prescribe any rule as 
to the person or officer who shall make the 
service or as to the return Service can be 
made only by the holder of the certificate, 
his agent or attorney, and the affidavit of 
one of these parties as to service by him is 
the only competent method of proving such 
service: Ellsworth v. Van Ort, 67-222. 

Notice by publication; name: If land is 
taxed by mistake in the wrong name, and 
the case is a proper one for giving notice of 
the expiration of the period of redemption 
by publication, the published name should 
be that of the person in which the land is 
taxed, and not that of the owner: Hillyer v. 
Farneman, 65-227. 

The practice of writing only the initial 
letters of given names has become so com
mon that a notice directed to a person in 
such manner should not be deemed on that 
account insufficient: Stoddard v. Sloan, 65-
680. 

The provision for serving notice by pub
lication is permissive, and personal service 
in lieu of such publication is sufficient: Sey
mour v. Harrison, 85-130. 

Blanket notice: The statute evidently 
contemplates that a notice shall be given by 
the holder of each certificate of purchase, 
and a fair construction of it requires that a 
beparate notice shall be given to each per
son in possession or to whom each tract of 
land is taxed. A mere blanket notice cov
ering numerous pieces of land, directed to 
different owners collectively, is not suffi
cient: White v. Smith, 68-313; Adams v. Bur-
dick, 68-666. 

Where the notice of the expiration of the 
time for redemption covered more than one 
sale of more than one tract, but was single 
as to the party who purchased the lands, and 
the person to whom they were taxed, held, 
that the notice was sufficient: Jensicold v. 
Doran, 77-692. 

Proof of service: The affidavit required 
by statute to constitute proof of completion 
of service of notice must be by the holder of 
the certificate, his agent or attorney, and an 
affidavit by the proprietor of the paper in 
which the notice was published, in case of 
service by publication, is not sufficient: Amer
ican Missionary ylss'n v. Smith, 59-704; Ells
icorth v. Cordrey, 63-675; Sweelcy v. Van 
Stcenburg, 69-696; Viele v. Van Steenlmrg, 31 
Fed., 249. 

A mere request by the holder of a tax 
certificate to the foreman of a newspaper in 
which publication of notice is made, to make 
an affidavit and return it to the treasurer, 
will not constitute such foreman an agent of 
the holder so as to render the proof of pub
lication sufficient: Chambers v. Haddock, 64-
556. 

Where the affidavit of proof of service 
referred to another affidavit, not proper to 
be received in itself to show service, held, 
that such service was sufficient to incorpo
rate the latter into the former, and that the 
papers together showed proper service: Slull 
v. Moore, 70-149. 

Where proof of the service of a notice 
consisted of an unverified return made 
thereon and an affidavit of the holder of the 
certificate stating that service had been 
made as shown by the return, that was held 
sufficient: Rowland v. Brown, 75-679. 

Where there was a mistake in the affida
vit as to the name of the land-owner, but 
reference was therein made to the notice at
tached thereto, which was the notice served 
by publication, and in such notice the name 
was correctly inserted, held, that the proof 
was sufficient: Rice v. Haddock, 70-318. 

The proof of service of the notice need 
not show the county in which the service 
was made, the place of actual service not be
ing material: Rowland v. Brown, 75-679. 

An affidavit of the holder of the certifi
cate that the publication was made for three 
consecutive weeks, but which did not state 
when the publication was made, held not 
sufficient: Ellsicorth v. Cordrey, 63-675. 

Where the affidavit stated the date of the 
first publication, and stated that three pub
lications in a weekly newspaper had been 
made, held, that it was sufficient: Stoddard 
v. Sloan, 65-680. 

Where the affidavit of publication showed 
that the paper in which the publication was 
made was "A weekly newspaper published 
in said county," held, that it sufficiently ap
peared that it was a newspaper printed in 
said county: Nycum v. Raymond, 73-224. 

Where the publisher of the newspaper in 
which the notice is published makes an affi
davit of publication, and the owner of the 
certificate makes affidavit in which reference 
is made to the notice and affidavit of the 
publisher, all of the papers may be consid
ered together in determining whether the 
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proof of service is sufficient; and where the 
affidavit made by the holder of the certifi
cate was on a separate sheet of paper at
tached to the affidavit of the publisher on 
which was pasted a slip containing a de
scription of the premises and referred to 
such notice, held, that it was sufficient: Smith 
v. Heath, 80-231. 

Affidavit in a particular case, held to suf
ficiently refer to the paper containing the 
notioe: Johnson v. Broten, 71-609. 

It is not necessary to attach a copy of the 
notice to the affidavit of service: Knudson v. 
Litclifield, 87-111. 

Where the affidavit does not state where 
the newspaper in which such notice was in
serted was published, nor the date of the pub
lication of the notice, it is wholly insufficient 
to authorize the treasurer to issue the deed: 
Kessey v. Connell, 68-430. 

I t is the duty of a purchaser to make some 
showing which will authorize the treasurer 
to make a deed, and he should make such a 
record as upon its face shows authority for the 
treasurer to act: Ibid. 

Failure to enter upon the record the affi
davit showing service will not invalidate a 
deed. The notice itself as well as the record 
thereof is to be taken as evidence of the fact, 
and if the affidavit be lost it may be shown 
by copy duly proven, although not entered 
on the record: Baker v. Crabb, 73-412. 

Where the return of service on the notice 
does not show on what date service was made, 
but contains a general statement only that 
the notice was served, a deed issued in pur
suance of such notice will not be valid: Wil
kin v. Wilkin, 91-652. 

Failure to give notice: A deed issued 
without competent evidence being filed of the 
service of notice to redeem is without au
thority: Bice v. Bates, 68-393. • 

The requirement of notice is absolute 
and a failure to observe it will afford ground 
for setting aside a tax deed and the lapse of 
five years will not bar an action by the owner 
of the land to redeem under g 1448: Shelley v. 
Smith, 66 N. W., 172. 

A treasurer's deed issued before expira
tion of ninety days from the, filing of an affi
davit of service of notice is invalid: Swope 
v. Prior, 58-412; Owmmings v. Wilson, 59-14. 

Until the statute with reference to notice 
is complied with, the statutory period of re
demption cannot expire: Cornoy v. Wetmore, 
«2-100. 

So held where notice upon one of the 
owners was not properly served: Ibid. 

Where a deed is void because prematurely 
issued, the surrender and cancellation of the 
certificate is also void, and the certificate has 
the same force and effect as though it had 
never been surrendered. If, thereafter, 
proper notice is given, or the party is pre
vented by an injunction at the suit of the 
owner, to whom notice would be given, from 
giving such notice, the time of redemption 
will expire ninety days from the giving or 
attempting to give such notice: Long v. 
Smith, 62-329. 

And if the person securing an injunction 
«gainst the giving of notice and procuring a 
-deed by the taxpayer neglects to make or 
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offer to make redemption until after the time 
when a deed could have been procured if not 
prevented by such injunction, he will not be 
entitled to redeem at all: Ibid. 

Evidence in a particular case held suffi
cient to justify the court in finding that the 
tax register showed, when examined by the 
agent or owner before making redemption, 
that the affidavit required by statute was 
filed at such a date as to make his redemp
tion proper: Ellsworth v. Oreen, 59-622. 

In ordinary cases mere lapse of time may 
not estop the owner of land from asserting 
his title against a tax deed issued upon in
sufficient notice; but where the owner for 
twenty-eight years concealed his interest in 
the land and stood silently by and allowed 
others to pay the taxes and expend money 
and labor in acquiring title and improving 
the land, held, that he was estopped by his 
own conduct from questioning the sufficiency 
of the tax deed: Baird v. Ellsworth, 81-629. 

Effect of defective proof: Where there 
has been sufficient notice of the expiration of 
the time for redemption, but although there 
is an attempt to comply with the statute with 
reference to proof of service of notice, such 
proof is not in accordance with the statutory 
requirements by reason of not stating facts 
required to be stated, the period of limitation 
of five years will run in favor of the holder 
of a deed executed in pursuance of such de
fective notice. In such case the tax deed is 
not void in the sense that it is executed with
out authority: Trulock v. Bentley, 67-602. 

Before the treasurer can properly issue a 
deed the facts essential to his authority to do 
so should appear in the files of his office and 
if the notice does not appear to be given by 
the tax purchaser the authority of the per
son giving the notice to do so should also 
appear. Parol evidence is not admissible to 
show such authority: Stevens v. Murphy, 91-
356. 

Where the proof of notice is not such as 
is required, but the deed is nevertheless 
issued, although it shows on its face that the 

roof was improper, yet the deed is not to be 
eemed void, and the period of limitation 

of an action to attack the same commences 
to run from the time of its execution: Bolin 
v. Francis, 72-619. 

Where the description of the premises in 
the notice was that of an undivided portion 
of a tract, held, that the notice was insuffi
cient for want of certainty, and the right to 
redeem was not thereby cut off: Griffith v. 
Utley, 76-292. 

Further as to sufficiency of description, 
see notes to \ 1442. . 

New proof of service: Where the affida
vit of proof of service of the notice was not 
complete by reason of lacking the signature 
of the affiant, held, that the filing of new 
proof of service, and the expiration of the 
ninety days thereafter, without payment by 
the owner, of the amount required to redeem, 
did not cut off the rights of such owner, 
where it appeared that the owner had an 
equitable right to redeem, which he had beeii 
continuously asserting: Lynnv.Morse,16-Q65. 

Where the purchaser of land at a tax salti 
gave proper notice of the expiration of the 



630 
§1442 COLLECTION OF TAXES. Tit. VII, Ch. 2. 

time for redemption, but failed to file suffi
cient proof of such notice in the treasurer's 
office, but a tax deed was issued by the treas
urer; and where, more than four years after 
the tax deed was issued, the purchaser filed 
a second proof of service, and received new 
deeds from the treasurer, held, that the pur
chaser never having assigned his certificate 
was the proper person to file the second proof 
of the service of notice, although he had pre
viously conveyed the land: Babcoclc v. Bone-
brake, 77-710. 

Presumption as to notice: The statute 
floes not require that the affidavit shall show 
the facts necessary to justify service by pub
lication, as, for instance, that a person served 
was a nonresident. I t is only required to 
show the service and mode thereof. If the 
facts are such that the mode of service was 
not justifiable, the deed can be impeached, 
but it is made presumptive evidence of its 
own validity in that respect, and the party 
asserting it has the burden of showing the 
impeaching facts: Stoddard v. Sloan, 65-680. 

The deed is prima facie evidence that the 
notice has been properly and sufficiently 
served on the right person: Ellsworth v. Low, 
62-178; Baker v. Grabb, 73-412. 

One who contests the title under a tax 
sale on the ground that the expiration notice 
was not sufficient has the burden of proof: 
Knudson v. Litchfield, 87-111. 

The deed is at least prima facie evidence 
of the proper giving of notice, and the party 
attacking a deed for want of service of the 
required notice upon .the owner must show 
that the land was assessed to some owner by 
name, and not to an unknown owner: Fuller 
». Armstrong, 53-683. 

Where the notice and proof of service on 
their face are regular, and a deed is issued 

- SEC. 1442. Deed executed. Immediately after the expiration of ninety-
days from the date of completed service of the notice hereinbefore pro
vided, the treasurer then in office shall make out a deed for each lot or 
parcel of land sold and unredeemed, and deliver it to the purchaser upon 
the return of the certificate of purchase. The treasurer shall receive 
twenty-five cents for each deed made by him, and may include any number 
of parcels of land purchased by one person in one deed, if desired by him. 
[C'73, § 895; R , §§ 781-2; C'51, §§ 503-4.] 

in accordance therewith, the burden of over
throwing this prima facie evidence is upon 
the person attacking the deed: Wilson v. 
Crafts, 56-450. 

In the absence of proof that the land was 
occupied or taxed to some person, it will be 
presumed in support of the deed that the 
facts were such as that service of notice was 
not "equired: Chambers v. Haddock, 64-556; 
Oarmoe v. Sturgeon, 65-147. 

Notice may be served personally or by 
publication; and where it appears that notice 
by publication is made, but is defective, a 
deed being presumptive evidence of sufficient 
service, it will be presumed in the absence 
of evidence to the contrary that personal 
notice was given: Baker v. Crabb, 73-412. 

The presumption must obtain that the 
land was taxed to and notice served on a liv
ing person: White v. Smith, 68-313. 

The tax deed is not conclusive evidence 
of the giving of notice as required: Éeeçl v. 
Thompson, 56-455. 

Where it appeared that the land was taxed 
to a known owner for the year for the taxes 
for which the sale was made, and that there 
was an attempt to serve notice of the expira
tion of the period of redemption upon such 
owner, which was insufficient, and an action 
to quiet title was brought against him, held, 
that it sufficiently appeared that the land 
was not taxed to an unknown owner to over
come the presumption in favor of the deed: 
Ellsworth v. Cordrey, 65-303. 

Change of statute: Notice as required in 
this section of Code of '73 held not necessary 
where the sale was made before its enact
ment, although the deed was not executed 
until after that Code took effect: Bobinson 
v. First National Bank, 48-354. 

When land has been redeemed: The 
treasurer has no authority to make a deed 
for land which has been redeemed, and such 
deed would be void: Fenton v. Way, 40-196. 

Without notice to redeem: Unless a 
notice has been served on the person in whose 
name the land is taxed, the sheriff is not au
thorized to execute the deed. As long as the 
fight of redemption exists there is no com
plete sale, and the period of limitation pro
vided by 11448 does not commence to run: 
Slyfield v. Barnum, 71-245. 

If the notice to redeem, required by the 
statute, has not been served, or if the proof 
Of the service of the notice required by law 
is not on file in the treasurer's office when 
the deed is executed, the land remains sub
ject to redemption, but the deed is not void. 
It conveys title to the purchaser, who holds 
it subject to be defeated by the redemption 
of the land, when the right of redemption is 

established and exercised in the manner pro
vided by law: Ibid.; Bowers v. Hallock, 71-
218. 

Second deed: When the first deed exe
cuted by the treasurer is so imperfect or in
formal as not to pass the title, he has the 
power and it is his duty to execute a second 
and corrected deed conveying the title: Jfc-
Cready v. Sexton, 29-356; Parker v. Sexton, 
29-421; Hurley v. Street, 29-429; Johnson v. 
Chase, 30-308; Gray v. Coan, 30-536; Oenther 
v. Fuller, 36-604. 

If the sale is legal the purchaser has the 
right to be clothed with the legal title, which 
can only be done by the execution of a valid 
deed. If the deed executed is void from any 
cause existing in the form of the body of the 
deed, or of the acknowledgment, the treas
urer has the right to execute a valid deed, 
provided he can do so in conformity with the-
actual facts of the sale: Lorain v. Smith, 37-67 
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Where the treasurer has made a valid 
deed he has no authority to make a second 
one, and if a second one should be made it 
could have no effect upon the title conveyed 
by the first: Bulkley v. Callanan, 32-461; 
Martin v. Cole, 38-141. 

The authority to execute a second deed is 
conferred upon the treasurer in order to en
able him to correct errors committed in the 
first. A second deed not executed to correct 
either mistake, misdescription, incorrect re
cital or other matter in the first deed in con
flict with the facts, but for the object of per
verting the truth and falsifying the tax rec
ord, will be void: Gould v.Thompson, 45-450. 

A person who claims title to real estate of 
which he is not in possession, under a void 
tax deed, may become the purchaser at a sub
sequent tax sale and procure a treasurer's 
deed, and thereunder claim title: Neal v. 
Fvazier, 63-451. 

Description: The lot or parcel of land in 
which the property is to be described,in the 
deed is to be the same as that under which 
it was advertised and sold: Martin v. Cole, 
38-141. 

Where a tax deed is given for several 
tracts which are taxed and sold separately, a 
description as to one will not vitiate the deed 
as to the others: Cornoy v. Wetmore, 92-100. 

If the description is fatally defective the 
purchaser cannot recover from the county 
the taxes paid by him. He buys at his peril: 
IAndsey v. Boone County, 92-86. 

Parol evidence is admissible to apply the 
description contained in the certificate of 
purchase to its subject-matter: Jvdd v. Ander
son, 51-̂ 345. 

Defective description in assessment and 
tax books, and deed, cannot be cured by ex
traneous evidence: Boberts v. Deeds, 57-320. 

Uncertainty: Where the certificate of 
sale and the tax deed describe land having 
no necessary identity with that which has 
been taxed and is delinquent, they do not of 
themselves constitute sufficient evidence of a 
sale to uphold a tax deed, but rather nega
tive it. Likewise, where the tax list shows 
that land is taxed by a description which is 
void for uncertainty, no title will pass under 
the sale or deed: Blair Town Lot, etc., Co. v. 
Scott, 44-143. 

Where the purchaser at the sale offered to 
pay the tax on a forty-acre tract for "four
teen acres," and the land sold was thus de
scribed in the notice and deed, held, that the 
deed was void for uncertainty in its descrip
tion, and in the notice required by statute to 
be served before its execution: Poindexter v. 
Doolittle, 54-52. 

A description of property as the north
west part of the N. E. i of the N. E. i, etc., 
containing three acres, held insufficient in an 
assessment and sale and tax deed to support 
a tax title, and that such title would be void 
for such defective description, although the 
sale was made for delinquent taxes of the 
owner of the property, which were a lien 
thereon. Such an objection goes to the val
idity of the tax title irrespective of the valid
ity of the taxes: Boberts v. Deeds, 57-320. 

A tax sale under an assessment of a cer
tain number of acres in a certain corner of a 

subdivision can apply only to that number of 
acres in the form of a square, and a deed of 
the tract in any other form executed under 
such a sale will be valid only so far as the 
land conveyed therein is embraced in such 
square: Immegart v. Qorgas, 41-439. 

Where a tax deed contained the following 
description of the land it attempted to con
vey: " The west fract. 1-2 quarter of the N. 
W. quarter of section 7, in township 96 north, 
of range 41 west," held, that the description 
was so indefinite that no title was conveyed 
by the deed: Collins v. Storm, 75-36. 

Where the premises sold were described 
in the deed as " the undivided thirty-nine 
and one-half acres of the northeast quarter 
of the northeast quarter," etc., held, that the 
deed was invalid for uncertainty in the de
scription: Griffith v. Utley, 76-292. To same 
effect, Ellsworth v. Nelson, 81-57. 

"The undivided 18 acres" of a tract of
fered for tax sale is not a sufficient descrip
tion in a tax deed to convey any interest to 
the purchaser: Smith v. Blackiston, 82-240. 

Where the description was "west part, 
northeast quarter northwest quarter, twenty 
acres," held, that it was sufficiently definite: 
Soukup v. Union Inv. Co., 84-448. 

In a particular case, held, that the descrip
tion was so indefinite that the sale was in
valid: Hintrager v. Nightingale, 36 Fed., 847. 

Abbreviations: Abbreviations such as are 
in general and common use in the description 
of land, and are not misleading, may be used 
in the deed: Jenkins v. McTigue, 22 Fed., 148. 

Where there was no word or mark pre
fixed to the figures representing the value of 
the property upon the assessor's book, but i t 
was not shown or claimed that the omission 
of the dollar mark in any way actually mis
led plaintiff, or prevented him from paying 
whatever sum was properly assessed against 
his property, held, that the figures occurring 
in the column headed "value of land" ren
dered the assessment sufficient: Ibid. 

Specific performance: In an action in the 
nature of a proceeding to enforce specific 
performance of tax sale by the execution of a 
tax deed, held, that the amount bid for the 
property being a grossly inadequate price 
therefor, equitable relief would not be 
granted: Harper v. Sexton, 22-442. 

Undivided interest: The treasurer has no 
authority to deed an undivided interest in 
property for taxes due upon the whole. 
Cragin v. Henry, 40-158. 

Delay: Where property was sold for a 
city tax claimed to have been levied four
teen years prior, and it did not appear upon 
the book of delinquent taxes which the city 
had adopted as a standard, held, that the city 
must be considered as having abandoned 
such taxes, and that the tax title was void: 
Bradley v. Hintrager, 61-337. 

Where a tax deed was not taken for eleven 
years after the party claiming under the sale 
was entitled thereto, if at all, held, that as 
against those dealing with the owner of the 
land it must be presumed that the right to 
the deed had been abandoned: Ockendon v. 
Barnes, 43-615. 

Laches; Where the purchaser of land at 
tax sale neglects to secure a deed, and the 
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land is subsequently bid in by a purchaser at ond deed is issued, the first purchaser can-
another sale who takes a deed under such not set up any rights under his certificate, 
sale, the rights of the first purchaser to a to defeat the title of the second purchaser: 
deed having become barred before the sec- Johns v. Griffin, 7&-419. 

SEC. 1443. Form of. Deeds executed by the treasurer shall be sub
stantially in the following form: 

KNOW ALL MEN BY THESE PRESENTS, that the following described real 
estate, viz. : (here follows the description), situated in the county of 
and state of Iowa, was subject to taxation for the year (or years) A. D , 
and the taxes assessed thereon for the year (or years) aforesaid remained 
due and unpaid at the date of the sale hereinafter named; and the treasurer 
of said county, having on the . . . . day of , A. D , by virtue of 
the authority in him vested by law, at (an adjournment of) the sale begun 
and publicly held on the first Monday of December, A. D , exposed to 
public sale at the office of the county treasurer in the county aforesaid, in 
substantial conformity with all the requirements of the statute, the real 
property above described, for the payment of the taxes, interest and costs 
then due and remaining unpaid on said property, and at the time and place 
aforesaid A B , of the county of and state of , hav
ing offered to pay the sum of . . . . dollars and . . . . cents, being the whole 
amount of taxes, interest and costs then due and remaining unpaid on said 
property, for (here follows the description of the property sold) which was 
the least quantity bid for, and payment of said sum having been made by 
him to said treasurer, the property was stricken off to him at that price; 
and the said A B did, on the . . . . day of , A. D , duly 
assign the certificate of the sale of the property as aforesaid and all his 
right, title and interest to said property to E F of the county 
of and state of ; and by the affidavit of , filed in said treas
urer's office on the . . . . day of , A. D , it appears that notice has 
been given more than ninety days before the execution of these presents to 

and of the expiration of the time of redemption allowed by 
law; and three years having elapsed since the date of said sale, and said 
property having not been redeemed therefrom: 

Now, I, C D , treasurer of said county, for the considera
tion of said sum to the treasurer paid as aforesaid and by virtue of law, 
have granted, bargained and sold, and by these presents do grant, bargain and 
sell to the said A B (or E P ), his heirs and 
assigns, the real property hereinbefore described, to have and to hold unto 
him (or E F ), his heirs and assigns, forever; subject, how
ever, to all the rights of redemption provided by law. In witness whereof, 
I, C D , treasurer as aforesaid, by virtue of the authority 
aforesaid, have hereunto subscribed my name on this day of , 
A. D 
STATE OF IOWA, ) 

County, f s s -
I hereby certify that before me, , in and for said county, per

sonally appeared the above named 0 D , treasurer of said 
county, personally known to me to be the treasurer of said county at the 
date of the execution of the above conveyance, and to be the identical per
son whose name is affixed to and who executed the above conveyance as 
treasurer of said county, and acknowledged the execution of the same to 
be his voluntary act and deed as treasurer of said county, for the purposes 
therein expressed. 

Given under my hand (and seal) this day of A. D 
[C. 73, § 896; R., § 783.] 
SEC. 1444. Effect of deed—vests title. The deed shall be signed by 

the treasurer as such, and acknowledged by him before some officer author
ized to take acknowledgments, and when substantially thus executed and 
recorded in the proper record in the office of the recorder of the county in 



633 
Tit. VII, Ch. 2. COLLECTION OF TAXES. § 1444 

which the property is situated, shall vest in the purchaser all the right, 
title, interest and estate of the former owner in and to the land conveyed, 
and all the right, title, interest and claim of the state and county thereto, 
and shall be presumptive evidence in all the courts of this state in all con
troversies and actions in relation to the rights of the purchaser, his heirs 
or assigns, to the land thereby conveyed, of the following facts: 

1. That the real property conveyed was subject to taxation for the year 
or years stated in the deed; 

2. That the taxes were not paid at any time before the sale; 
3. That the real property conveyed had not been redeemed from the 

sale at the date of the deed; 
4. That the property had been listed and assessed; 
5. That the taxes were levied according to law; 
6. That the property was duly advertised for sale; 
7. That the property was sold for taxes as stated in the deed. 
It shall be conclusive evidence of the following facts : 
1. That the manner in which the listing, assessment, levy, notice and 

sale were conducted was in all respects as the law directed; 
2. That the grantee named in the deed was the purchaser; 
3. That all the prerequisites of the law were complied with by all the 

officers who had, or whose duty it was to have had, any part or action in 
any transaction relating to or affecting the title conveyed or purporting to 
be conveyed by the deed, from the listing and valuation of the property up 
to the execution of the deed, both inclusive, and that all things whatsoever 
required by law to make a good and valid sale and to vest the title in the 
purchaser were done, except in regard to the points named in this section 
wherein the deed shall be presumptive evidence only. [C.73, § 897; R., 
§784; C'51, §503.] 

I. FORM. 

Acknowledgment is essential to the valid
ity of the tax deed, and any defect therein is 
not cured by a general act legalizing defect
ive acknowledgments: Goodykoontz v. Olsen, 
54-174. 

A statute legalizing acknowledgments by 
county auditors, held not operate to validate 
a tax deed acknowledged in that manner: 
Long v. Schee, 86-619. 

indexing: As to what is a sufficient in
dexing of the tax deed, see Peirce v. Weave, 
41-378. 

What law governs: The validity of acts 
affecting the assessment, levy and delin
quency of taxes and tax sales is determined 
under the laws in force at the time the acts 
were done: Penn v. Clemans, 19-372. 

II. W H A T V E S T S IN PURCHASER. 

Effect: The title conveyed by the tax sale 
is not derivative, but a new title in the nat
ure of an independent grant by the sovereign 
authority, and the purchaser takes free from 
any incumbrances, claims or equities con
nected with the prior title: Crum v. Cutting, 
22-411. 

A title based upon a tax sale and deed is 
not derivative. It is a breaking up of all 
titles. When made in conformity with the 
requirements of the law it is available, not 
only against the owner of the patent title, 
but against all liens based upon the patent 
title: Bull v. Gilbert, 79-547; Willcuts v. Bolr 
Uns, 85-247. 

À tax title is not a derivative, but a new 
and independent title. A right of action for 

breach of warranty under a deed by which 
the owner holds the land does not pass to the 
tax purchaser: Belloios v. Litchfield, 83-36. 

The tax deed conveys to the purchaser the 
lien of the state and county and if valid vests 
in him a new and independent title: Hefner v. 
Northwestern Life Ins. Co., 123 U. S., 747. 

A tax title is a perfect title and extin
guishes a patent title, and the fact that a per» 
son making a contract to convey has only a 
tax title will not constitute a breach of such 
contract: Kramer v. Bicke, 70-535. 

It is the deed, and not the sale, that vesta 
the title in the purchaser: Lake v. Gray, 35-
44. 

Until the deed is executed the title re
mains in the original owner: Williams v. 
Heath, 22-519. 

A tax deed issued to a person as holder of 
the certificate of sale who is already deceased 
conveys no title to him or his heirs: BuUerfield 
v. Walsh, 36-534. 

Rights of purchaser under: When plain
tiff claiming title under a bond for a deed 
against which the statute of limitations had 
run was seeking to redeem from a tax deed 
made during his minority, held, that the tax 
deed conveyed to the defendant the right of 
interposing the statute of limitations against 
such title bond, as the holder of the legal 
title himself might have done in an action 
by plaintiff against him: Byington v. Stone, 
51-317. 

A purchaser by tax title takes all the 
chances. There is no warranty: Hussnian v. 
Durham, 165 U. S., 144. 

The purchaser buys at his own risk and a 
defect in the description such as to defeat 
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the title will not entitle him to recover from 
the county the amount paid: Lindsey v. Boone 
County, 92-̂ 86. 

Taxes on personal property attach as a 
lien upon real property of the same owner 
subordinate toother existing liens (see i 1400 
and notes), and a purchaser of the real prop
erty thus sold for personal property taxes 
gets no higher interest in the property than 
that of the owner for whose personal prop
erty taxes the real property is sold: Bibbins 
v. Polk County, 69 N. W., 1007. 

Innocent purchaser: A purchaser under 
a tax deed which is void because of payment 
of the taxes before the sale cannot claim pro
tection as an innoeent purchaser as against 
the owner of the property: Harrison v. Sauer-
wein, 70-291. 

Property assessed: The deed cannot be 
effectual as a conveyance beyond the prop
erty actually assessed: Judd v. Anderson, 51-
345. 

Taxes paid: If the taxes for which the 
sale is made have in fact been paid the deed 
is invalid: See notes to {¡1418. 

Lien of prior taxes: The purchaser takes 
all the interest of the state and county in the 
property, and therefore takes it free from 
the liens of all taxes unpaid at the date of 
sale: Bmoman v. Thompson, 36-505. 

Such prior taxes cease to be a lien, and a 
subsequent sale therefor would be void: Pres
ton v. Van Corder, 31-250. 

But where a party purchased land subse
quently to a tax sale thereof, and then pro
cured the assignment to himself of the tax 
certificate, held, that the land was not in his 
hands discharged from the lien of taxes due 
prior to the sale, and by mistake omitted in 
making such sale, but that the assignment 
of the certificate operated merely as a re
demption from the sale: Bowman v. Èckstien, 
46-583. 

In a city acting under a special charter, 
which authorized a separate sale by the city 
for city taxes, held, that a sale for state and 
county taxes did not divest the property of 
the lien of such city taxes, and that the pur
chaser took subject thereto: Dennison v. 
Keokuk, 45-266. 

Recovery of subsequent taxes paid un
der a void tax title: Subsequent taxes paid 
in good faith by the holder of a void tax title 
may be recovered of the owner: Claussen v. 
Rayburn, 14-136. 

The tax purchaser may recover such 
taxes, whether paid for and on account of 
the holder of the patent title or his assignor 
or grantor: Guise r. Early, 72-283. 

A tax purchaser may maintain an action 
after eviction against the real owner for 
taxes paid on the property in good faith, and 
if by such payment he has relieved the land 
from the lien of such taxes he should have a 
lien thereon for the amount paid. This is 
especially true where the owner asks and 
obtains affirmative relief by cancellation of 
the tax deed. Where a party asks equity he 
should be required to do equity: OIT V. Tra-
vacier, 21-68. 

A tax purchaser whose title is held void 
may recover of the property owner the taxes 
paid by him in good faith subsequently to the 

acquisition of his title: Stewart v. Corbin, 
38-371. 

In such case the party who has paid the 
taxes may, in an action in which the invalid
ity of his deed is declared, have a decree 
against the owner for taxes paid with six 
per cent, interest thereon: Harrison v. Saiier-
tcein, 70-291. 

Where a party seeks in an equitable ac
tion to set aside a tax deed which is valid on 
its face he should be required to pay the 
amount of the taxes paid by the purchaser 
in pursuance of such sale: Gardner v. Early, 
69-42. 

Where a party failed to recover the prop
erty under his tax title because equity would 
not sustain it, held, that he still might re
cover the amount expended in the acquisi
tion of the title and for taxes paid on the 
land: Hunt v. Rowland, 28-349. 

A party who in a pleading asking the set
ting aside of a tax title, offers to repay to 
the holder of such title the amount paid by 
him, with interest, etc., should be required 
to pay that amount upon a judgment in his 
favor setting aside the tax title: Corbin v. 
Woodbine, 33-297. 

Where, until the answer was filed, the 
record failed to show that plaintiff had any 
knowledge of the tax title set up therein, 
held, that it was sufficient to make an offer 
to refund the taxes in a replication to such 
answer: White v. Smilh, 68-313. 

The purchaser cannot pay taxes for years 
previous to the sale which have not been in
cluded in the amount for which the property 
was sold, and thereby compel the owner in 
redeeming, to pay such taxes: Sheppard v. 
Clark, 58-371. 

Where a life estate was vested in the occu
pant of property with the provision that 
the owner of the fee should pay the taxes 
thereon, and the title of the owner of the fee 
was sold on foreclosure of a mortgage, held, 
that the purchaser at the foreclosure sale 
was under obligation to pay the taxes to the 
holder of the life estate who had paid them, 
and that upon the failure of the purchaser 
to make such payment they might be recov
ered back from such purchaser: Iowa Loan 
c6 Trust Co. v. King, 66-322. 

Where the holder of a tax title conveyed 
the land with covenants of warranty, and 
the title was afterwards found to be invalid, 
but the holder of the tax title recovered 
judgment for the taxes paid, held, that the 
payment of the taxes did not give him an 
interest in the land, and his grantees by 
reason of the covenants of warranty did not 
obtain any interest in the money paid by 
their grantor for taxes, and which was re
paid to him in pursuance of the decree: 
Pierce v. Hen-old, 75-50i;Hooper v. Sac County 
Bank, 72-280. 

Where there are conflicting claims to 
property and one party allows the taxes to 
become delinquent, the other cannot, after 
enforcing his claim against the property and 
buying it in at execution sale, recover the 
amount of taxes which he is compelled to 
pay to redeem the property from the former 
owner: Bai~r v. Patrick, 59-134. 

Taxes paid by the purchaser after re-
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demption is made by the owner cannot be 
recovered, and ii he pays them upon the sup
position that the redemption is illegal he 
does so at his peril: Byington v. Allen, 11-3: 
Byington v. Walsh, 11-27. 

A purchaser of property exempt from tax
ation acquires no such interest by such pur
chase as will give him the right to a lien for 
taxes paid for a subsequent year, though the 
title has passed to a third person who cannot 
claim the exemption: Byington v. Wood, 12-
479. 

A purchaser at tax sale who has in good 
faith paid the subsequent taxes on the prop
erty may, after eviction by the owner, re
cover the amount so paid: Claussen v. May-
burn, 14-136. 

The fact that in an action upon a tax title 
such title is held void is not an adjudication 
defeating the tax purchaser's right to recover 
the taxes paid: Stewart v. Corbin, 38-571. 

Where defendant acquiring title by as
signment of a bond for a deed agreed to pay 
certain taxes, but bought the property in at 
tax sale for such taxes, and afterward at suit 
of the wife of the assignor, who did not join 
in the assignment, it was held void as being 
a conveyance of the homestead, held, that 
defendant could only recover the amount of 
taxes paid and interest at six per cent., and 
not a higher interest or penalty: Stinson v. 
Bichardson, 48-541. 

Where through his own laches a pur
chaser has failed to perfect his title within 
the requisite time, so that the deed does not 
convey the property, he cannot recover for 
taxes paid more than five years before he 
seeks reimbursement therefor, at least as 
against one who is not an owner of the prop
erty at the time the taxes were levied: Hin-
trager v. Nightingale, 36 Fed., 847. 

Amount of recovery: In recovering for 
taxes subsequently paid the tax purchaser is 
entitled to only six percent, interest: O r » . 
Travacier, 21-68; Early v. Whittingham, 43-
162; Thompson v. Savage, 47-522. 

Where it was found in a proceeding to 
redeem from tax sales that the first sale was 
invalid while the other two were valid, it 
was decided that plaintiff should pay the 
amount of legal taxes upon the land which 
defendant had paid under the first sale and 
six per cent, thereon; and should also pay 
the statute penalty and interest upon the 
other sales, and also the subsequent taxes 
paid by the defendant: Curl v. Watson, 25-35. 

As the tax deed vests in the purchaser all 
the right, title and interest of the state and 
county, the tax purchaser may, upon his deed 
being declared void on account of fraud or 
Other defect in the sale for taxes due upon 
the property, recover from the owner the 
full amount which the owner would have to 
pay the treasurer to satisfy taxes for which 
the sale was made, and taxes subsequently 
paid, if they had not been paid by the pur
chaser: Everett v. Beebe, 37-452; Light v. West, 
42-138; Besore v. Bosh, 43-211; Sexton v. Hen
derson, 45-160; Miller v. Corbin, 46-150; 
Springer v. BarUe, 46-688; Crumb v. Davis, 
54-25; Walker v. Beaver, 50-504. 

But this rule has no application where 
the land was not subject to taxation for the 

year for the taxes for which it was sold: 
Sully v. Poorbaugh, 45-453. 

Nor does the rule apply where the title 
is void for the reason that there was no 
assessment, levy or sale: Early v. Whitting
ham, 43-162. 

In cases where sales were or could have 
been lawfully made for taxes, but were ren
dered void by reason of fraud or other causes, 
the holder of the tax deed may recover the 
tax, interest and penalty provided by statute 
in the payment of delinquent taxes. Even if 
the taxes for which the land was sold were 
not a lien on the land, the purchaser may 
recover the taxes actually paid subsequently 
to the sale,with six per cent.interest thereon, 
and no more. The purchaser paying taxes 
due after the execution of the tax deed may 
recover on the ground that the land owner 
ought to reimburse him for the money he 
expended in good faith for the benefit of the 
land owner. Where the deed, assessment 
and other proceedings are void, the pur
chaser claiming under them can not recover 
for subsequent taxes paid by him, for the 
reason that the taxes were not a lien, and 
the owner was under no obligation to pay 
them: BarJce v. Early, 72-273. 

The sale and deed convey the interest of 
the state and county in the property, but not 
the tax itself, and a tax purchaser is not 
entitled to recover from the owner the tax 
paid where the sale and deed, owing to de
fective description, are void: Roberta v. 
Deeds, 57-320. 

A tax title being held void for the reason 
that no taxes were levied for the year for 
which the land was sold, held, that a tax 
purchaser could not recover from the owner 
the amount of taxes paid at the sale, but 
could only recover taxes paid by him for 
years subsequent to the sale and within five 
years next preceding the commencement of 
an action to recover the same: Thompson v. 
Savage, 47-522. 

Where the sale is void the purchaser is 
only subrogated to the rights of the county, 
and therefore his action against the owner to 
recover the taxes paid must be brought with
in five years after such taxes become delin
quent: Ibid.; Brown v. Painter, 44-368; Seas-
ion v. Peck, 48-250. 

An action by the purchaser at a tax sale 
to recover for taxes paid by him is barred in 
five years; but held, that where plaintiff, in an 
action to set aside tax deeds under which de
fendant claimed, offered to pay defendant the 
amount of all taxes paid by him which might 
be found legally due from plaintiff to defend
ant, the plaintiff could not set up the bar of 
the statute as to the claim for taxes thus 
paid: Barke v. Early, 72-273. 

Payment of taxes made more than five 
years before bringing suit to recover them 
back, and not made for the protection of the 
title in behalf of the rightful owner, but for 
the purpose of depriving him of title, can
not be recovered back: Thode v. Spofford, 
65-294. 

The statutory provisions requiring the 
filing of a certificate of taxes by the pur
chaser do not apply to taxes paid by him as 
owner after he acquires a tax deed: Ibid. ' 
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Where a tax title is at the suit of the 
holder of the legal title declared void on the 
ground that the taxes for which the sale was 
made had in fact been paid, the holder of the 
legal title should be required to repay to the 
holder of the tax title all the taxes paid by 
him on the land with six per cent, interest 
thereon, and such repayment should not be 
limited to taxes paid within five years. The 
obligation to repay being merely an inci
dental equity is not subject to the bar of the 
statute: Harber v. Sexton, 66-211. 

The rule in regard to recovery of taxes 
paid, in case the sale is irregular or the deed 
is void by reason of some inherent invalidity 
which limits the recovery to taxes paid 
within five years prior to the bringing of ac
tion, does not apply where the owner seeks 
to redeem from a tax sale which has not cul
minated in a deed by reason of the failure of 
the tax purchaser to give notice of the ex
piration of the period of redemption. In such 
case the amount paid at the sale with the 
taxes and interest as provided by law must 
be paid without regard to the length of time 
which may have expired after the sale: Long 
v. Smith, 67-22. 

Purchaser not subject to: Where a tax 
Bale was held void and the title declared to 
be in the original owner, and thereafter the 
tax purchaser commenced action for taxes 
paid by him subsequent to the purchase, held, 
that an innocent purchaser of the land from 
such original owner after the judgment 
would not be deemed to have notice of the 
claim for the recovery of taxes paid: Thomp
son v. Savage, 47-522. 

The record showing the payment by the 
holder of the tax title will not constitute con
structive notice to such purchaser so as to 
charge him therewith: Forey v. Bigelow, 58-
381. 

Recovery by claimant of property of 
taxes paid thereon from person afterwards 
adjudged owner: See notes to I 1403. 

III . DEED AS EVIDENCE. 

Presumption: The tax deed may be made 
presumptive evidence of the regularity and 
validity of all prior proceedings; and as to 
minor matters relating to the mode or man
ner of exercising the power of taxation, 
Which may be dispensed with, it may be made 
conclusive, but there are some indispensable 
requisita which must be observed, and as 
to these the deed cannot be made conclusive: 
Allen v. Armstrong, 16-508. 

The corresponding section of the Revision 
(2,784), which declared that the tax deed 
should be conclusive evidence of the regular
ity pf all prior proceedings, held, unconstitu
tional in so far as it attempted to make the 
deed conclusive as to the existence of the 
essential prerequisites of the taxing power, 
such as assessment, levy, sale, etc., as depriv
ing a person of his property without due pro
cess of law; but it was held that as to non
essentials, or matters simply directory, the 
deed may be made conclusive. Also held, that 
it was competent for the legislature to make 
such deed prima facie evidence of its own 
validity and the regularity of prior proceed
ings: McCready v. Sexton, 29-356, 385. 

OF TAXES. Tit. VII, Ch. 2. 

Under the same statutory provision, held% 
that the deed was prima facie evidence of 
those things of which it was improperly de
clared to be conclusive: Hurley v. Woodruff, 
30-260. 

Whether the legislature can make a tax 
deed, which is false in fact, conclusive evi
dence of the matters therein recited, qu&re: 
Adams v. Beale, 19-61. 

The provisions of this section as to the 
effect of the deed as evidence apply in equity 
as well as at law: Clark v. Thompson, 37-536. 

It is competent for the legislature to de
clare that the acts of de facto officers shall 
be valid: Allen v. Armstrong, 16-508. 

The presumption is in favor of the valid
ity of a tax deed: 6? rove v. Benedict, 69-346. 

As evidence: One asserting title under a 
tax deed has but to introduce it in evidence 
and the law puts upon his adversary the bur
den of showing its invalidity. He will not 
be guilty of fraud in asserting title under it, 
only as he has actual knowledge that it was 
invalid, or introduces it in evidence with 
intent to accomplish some unlawful purpose: 
Brownell v. Storm Lake Bank, 63-754. 

The tax deed is competent evidence of 
the assignment of the certificate of pur
chase to the grantee of the deed: Stahl v. 
Boost, 34-475. 

A tax deed is prima facie evidence of 
title in the grantee, and where a vendor had 
agreed to make good title in his vendee, and 
introduced in evidence the tax deed to him
self to show compliance with such contract, 
held, that the burden of proving any fact de
feating such deed was upon defendant: Hunt 
v. Gray, 76-268. 

Where by city charter under ordinance 
the collection of taxes is made presumptive 
evidence of the regularity of prior proceed
ings, a party claiming that a deed is void 
because of irregular assessment of a special 
tax must allege and prove the same: Mc-
Namara v. Estes, 22-246. 

Where the special charter of a city under 
which property was sold for taxes provided 
that its collector's deed should have the same 
force and effect as a treasurer's deed, and 
also that a demand of the tax must be made 
before sale, held, that although the deed 
might be prima facie evidence of the regu
larity of prior proceedings it was notconclu-
clusive as to the fact of demand, and might 
be overthrown by evidence on that point: 
Lathrop v. Hmoley, 50-39. 

Prima facie evidence: The deed is prima 
facie evidence of assessment: -Madson v. SeSs-
ton, 37-562. The fact that the assessment 
book does not show all the facts necessary to 
establish the assessment does not prove that 
such facts do not exist: Qenther v. Fuller, 36-
604. 

The production of the treasurer's deed 
properly acknowledged and recorded makes 
out in favor of the holder a presumptive case 
that the land was assessed: Mathews v. Bur-
dick, 38 Fed., 894. 

And held, that negative evidence consist
ing of the fact that the assessment books 
or records for the year were not to be found, 
would not overcome such presumption: Ibid. 

In view of the presumptive validity oí a 

Î> 
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tax deed it will be assumed that land sub
ject to taxation was entered in some form 
upon the assessment books unless the con
trary is made to appear: Lathrop v. Irwin, 65 
N. W., 972. 

The presumption in support of a tax deed 
will sustain a sale for taxes which might 
properly have been assessed on the property, 
it not appearing whether or not such prop
erty was assessed for taxation, the records 
on which such assessment would appear hav
ing been destroyed: Barrett v. Kevane, 69 N. 
W., 1036. 

The deed is prima facie evidence as to the 
fact of sale: Leavitt v. Watson, 37-93. 

A treasurer's deed is presumptive evi
dence of the fact that the property sold for 
taxes has been listed and assessed, and the 
introduction of the deed in the proper form 
casts upon the other party the burden of 
proving that in fact no legal assessment has 
been made: Jenkins v. McTigue, 22 Fed., 148. 

The deed is presumptive evidence chat 
the taxes for which the sale is made, if for 
prior years, have been properly brought for
ward, and if such objection is not made un
til the time within which the deed can be 
attacked has elapsed, the property owner 
cannot afterwards question the sale on that 
ground: Guthrie v. Marker, 27 Fed., 686. 

The deed is prima facie evidence as to the 
fact of assessment, listing and levy, but it is 
conclusive as to the manner: Robinson v. 
First Nat. Bank, 48-354. 

Where the tax deed shows a sale for less 
than the whole amount due it will be pre
sumed that such sale was made under the 
provisions of ? 1425: Griffin v. Tiittle, 74-219. 

Where the deed shows on its face that it 
was made at a sale begun on the first Mon
day of a month subsequent to October, it is 
prima facie evidence that some of the rea
sons mentioned in § 1431 existed for com
mencing the sale at such subsequent day: 
Lorain v. Smith, 37-67. 

A party attacking the deed on the ground 
that the sale was not made at the proper 
time must at least show that the facts which 
would have authorized a sale at the date 
when the sale appears to have been made did 
not exist: Eldridge v. Kuehl, 27-160; Love v. 
Welch, 34-192: Bullis v. Marsh, 5(5-744. 

While the tax sale register is admissible 
in evidence, yet its failure to show the offer
ing of the land on the first Monday of Octo
ber, which is the regular day for tax sale, 
does not overcome the prima facie evidence 
of regularity arising from the deed itself: 
Bullis v. Marsh, 56-747. 

The deed is presumptive evidence, not 
only of the fact of giving the expiration 
notice required by \ 1441, but also that the 
notice was in due form: Knudson v. Litclifield, 
87-111. 

I t will be presumed in the absence of a 
showing to the contrary that the redemption 
notice was served upon the person in whose 
name the land was taxed: Soukup v. Union 
Inv. Co., 84-448. 

The tax deed is at least prima facie evi
dence of the fact of service of notice of expir
ation of the period of redemption: Ellsworth 
v. Low, 62-178. 

Even though the evidence of notice by 
publication shows that such publication '\tas 
not sufficient it will be presumed that per
sonal notice was given which was sufficient 
in the absence of evidence to the contrary: 
Baker v. Crabb, 73-412. 

A party claiming adversely to the deed 
must prove that the land was assessed in 
some name in order to create a necessity for 
proof of service of notice on such person: 
Fuller v. Armstrong, 53-683; Chambers v. Had
dock, 64-556. 

Where such notice and proof of service 
appear on their face to be regular, and a deed 
is issued in accordance therewith, any person 
asserting the invalidity of the deed upon the 
ground that the service was not made as the 
proof shows, or that the person served was 
not the right person, has the burden of over
coming the prima facie evidence furnished 
by the papers: Wilson v. Crafts, 56-460. 

H a y be rebutted: Where it appears that 
an essential step in the proceeding has not 
been complied with, the prima facie effect of 
the deed is overcome: Bayburn v. Kuhl,10-Q2. 

A failure to recite a certain fact in an at
tempt to recite the performance of all the 
requisite steps toward the execution of a tax 
deed is evidenced by implication that such 
fact did not exist, and repels the prima facie 
effect of the deed: Long v. Burnett, 13-28. 

Evidence of a failure, after search, to find 
any record of a tax sale for the year in which 
the sale is claimed to have been made, throws 
upon the holder of the tax deed the burden 
of proving such essential step, and overcomes 
the prima facie evidence of the deed: Ibid. 

Facts in a particular case held sufficient to 
overcome the presumption as to assessment 
arising from the deed: Easton v. Savery, 44-
654. 

Where a record is required to be made of 
any fact essential to the validity of the tax, 
parol evidence of the existence of that fact 
cannot be substituted. So in regard to a levy, 
where the records being introduced were 
found not to contain any evidence of a levy, 
held, that the presumption of levy arising 
from the execution and recording of the deed 
was overcome, and the burden of proving a 
levy in fact was thrown upon the party claim
ing under the deed, which he could sustain 
only by showing that a record once existed 
which had been lost or destroyed: Moore v. 
Cook, 40-290. 

Where the evidence showed the entire 
absence of the records which would exist in 
case assessment of property, levy of tax, and 
sale for non-payment thereof, had been made, 
and it did not appear that such records had 
been lost or destroyed, held, that the prima 
facie evidence furnished by the deed was suf
ficiently overcome: Early v. Whittingham, 
43-162. 

When, upon the introduction of the assess
ment books, it appears that the description 
of the property is void for uncertainty, such 
evidence shows a want of assessment of the 
land described in the deed, and throws upon 
the party claiming under the deed the burden 
of proving that the property assessed was the 
same as that deeded: Blair Town Lot, etc.,Co. 
v. Scott, 44-143. 
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A levy of the tax being essential to the 
validity of the sale, the deed is only pre
sumptive evidence of such levy, and as a 
valid levy cannot be established by parol 
evidence, if no record of a levy can be found 
in the proper office, the presumption that 
there was a levy arising from the deed is 
overcome: Prouty v. Tallman, 65-354; Wil
liams v. Poor, 65-410. 

But in a particular case, held, that a sheet 
of paper containing an order of the properly 
authorized board making a levy was a suffi
cient record without having been recorded 
in a book: Prouty v. Tallman, 65-354. 

Conclusive evidence: A deed reciting the 
fact of a lawful sale of the property is conclu
sive evidence of such sale: Gould v. Thomp
son, 45-450. 

The fact that the treasurer does not pro
ceed to collect the taxes by distress and sale 
will not render invalid a deed made in pur
suance of a subsequent sale of land there
for; as to that matter the deed is conclusive: 
Stewart v. Corbin, 25-144. 

Under the provisions of the Revision 
which authorized a warrant of sale being 
issued to the county treasurer under which 
the sale was to be made, held, that as such 
warrant was not an essential part of the tax
ing power and might have been dispensed 
with by the legislature, the tax deed might 
properly be held conclusive evidence of the 
regularity of such warrant: Hurley v. Powell, 
31-64. 

The tax deed is conclusive as to the notice 
or advertisement: Allen v. Armstrong, 16-
508; Hudson v. Sexton, 37-562; Scofield v. Mc
Dowell, 47-129; Bullís v. Marsh, 56-747. 

That a certain tract of land, the taxes 
upon which are delinquent, is not contained 
in the advertisement will not render a sale 
thereof void. The owner being presumed to 
know that the taxes on his land were delin
quent, and that such land was subject to be 
sold at the sale as advertised, cannot com
plain of want of notice: Showier v. Johnson, 
52-472. 

The tax deed is conclusive as to the copy 
of the advertisement having been filed as re
quired by statute: Hurley v. Powell, 31-64. 

It is also conclusive as to the manner of 
assessment: Huston v. Perry, 37-681. 

And as to the manner of sale: Ware v. 
Little, 35-234: Smith v. Huston, 37-584. 

Where by the deed it appears that the 
sale was of an entire tract which might have 
been sold en masse if assessed to unknown 
owners, the deed will be conclusive evidence 
that the assessment was in such manner as 
that the proceedings were valid: Easton v. 
Perry, 37-68L 

The deed is conclusive as to the regular
ity of prior proceedings: Leavitt v. Watson, 
37-93; Martin v. Cole, 38-141. 

And as to the regularity of the assess
ment, listing and levy: Robinson v. First Nat. 
Bank, 48-354. 

It is conclusive that the sale was made at 
the proper time: Clark o. Thompson, 37-536; 
Phelps v. Meade, 41-470; Shawler v. Johnson, 
52-472; Slocum v. Slocum, 70-259. 

A mistake in the recital as to the date of 
sale will not invalidate the deed: Hurlburt v. 
Dyer, 36-474. 

The assessment, levy and sale being ad
mitted in fact, the deed is conclusive as to the 
manner thereof: Bulkley v. Callanan, 32-461. 

Where a deed shows that a sale was 
made in a manner which, under some cir
cumstances would be proper, those circum
stances, are conclusively presumed to have 
existed and the deed is valid: Ware v. Little, 
35-234. 

If there has been a sale in fact the deed 
is conclusive as to the manner, for instance, 
as to the method of offering the lands for 
sale. So held where it appeared that lands 
were struck off to parties who had furnished 
written bids: Leavitt v. Watson, 37-93. 

If there was a bona fide sale in substance 
and in fact, the tax deed is conclusive evi
dence that it was done at the proper time and 
manner, the provisions as to these matters 
being merely directory and not fundamental: 
Phelps v. Meade, 41-470; Callanan v. Hurley, 
93 U. S., 387. 

Where the assessor left off from the head 
of his book the words "owners unknown," 
but entered the lands without connecting 
them with any name, fixed the value of the 
lands for the purpose of taxation, and entered 
them with the proper valuation upon the tax 
list, and entered the amount of the various 
taxes properly therein, held, that such entry 
related to the manner in which property of 
unknown owners was to be listed and assessed 
and that, consequently, the treasurer's deed 
was conclusive: Jenkins v. McTigue, 22Fed., 
148. 

The statutory provisions making a tax 
deed conclusive evidence as to certain facts 
is applicable in equity as well as at law, and 
a court of equity can not set the deed aside for 
matters as to which it is properly made con
clusive evidence: Clark v. Thompson, 37-536. 

Not conclusive: The deed cannot be made 
conclusive as to the fact of assessment: Pow
ers v. Fuller, 30-476. 

Although the tax deed is conclusive as to 
the regularity of the assessment, yet where 
land was assessed in the name of the owner, 
and also to owner unknown, held, that the 
latter assessment was entirely void, and a 
deed issued in pursuance of a sale thereunder 
was not valid: Nichols v. McGlathery, 43-189. 

Recitals in the deed are not conclusive as 
to whether the property was in fact sold: 
McNamura v. Estes, 22-246. 

A tax deed is not conclusive evidence that 
a sale, private in its nature, is a public sale 
such as is required. I t is always competent 
to show fraud committed by the officers, or 
any arrangement between the officers and the 
purchaser which substitutes a private for a 
publia sale such as the law contemplates. 
Such a purchase is a fraud upon the owner of 
the land and renders the sale invalid: Butler 
v. Delano, 42-350. 

The deed is conclusive as to manner of 
sale to only a limited extent. It is always 
competent to defeat it by showing fraud of 
the officer or purchaser at such sale: Ibid.; 
Thompson v. Ware, 43-455; Chandler v. Keeler, 
46-596. 

The deed cannot be regarded as conolus-
ive evidence of a sale which the treasurer 
had no power to make: Gardner v. Early, 69-
42. 
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It is not conclusive evidence of the regu
larity of proceedings which are shown upon 
its very face to have been irregular, as, for 
instance, a sale in gross: Boardman v. Bourne, 
20-134. 

It is not conclusive evidence of the giv
ing of notice of expiration of the time of re
demption. The notice of which the statute 
makes a deed conclusive evidence is notice 
of sale: Reed v. Thompson, 56-455. 

Sale in gross: A tax deed showing upon 
its face a sale of distinct tracts in gross is 
void: Boardman v. Bourne, 20-134; Byam v. 
Cook, 21-392; Ferguson v. Heath, 21-438; Har
per v. Sexton, 22-442: Ackley v. Sexton, 24-320; 
Hurlburt v. Dyer, 36-474; Gray v. Coan, 30-
536; Boyce v. Aplington, 90 352. 

Where several distinct and separate 
tracts of land are sold en masse, the sale and 
deed thereunder are void: Rankin v. Miller, 
43-11. 

In a particular case, held, that the recitals 
of the deed showed a sale in a quarter-section 
tract, although it also recited the amount of 
tax due on each forty-acre subdivision 
thereof: Clark v. Thompson, 37-536. 

But the deed is not conclusive that the 
sale was made in gross, and the sale may be 
valid although the deed is void: Ware v. 
Thompson, 29-65. 

That a tax certificate shows the sale to 
have been made in parcels does not estop the 
treasurer who has executed the deed from 
•denying its validity: Byam v. Cook, 21-392. 

A sale in gross of tracts larger than for
ties if assessed to a known owner is not void, 
and unless it appeal's from the deed that the 
owner was unknown that fact will not be pre-
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sumed: Smith v. Easton, 37-584; Bulkley v. 
Callanan, 32-461. 

Where a deed shows a sale in parcels it is 
conclusive, and proof that the sale was actu
ally in gross will not be received: Rima v. 
Cowan, 31-125; Sibley v. Bullís, 40-429; Clark 
v. Thompson, 37-536; Chandler v. Keiler, 44-
o i l . 

The legislature having authorized sales 
in tracts larger than the smallest government 
subdivision in certain cases a tax deed is con
clusive evidence as to the regularity of the 
sale in that respect: Martin v. Cole, 38-141. 

No objection to the validity of the tax 
title can, after the expiration of five years 
from the time of sale, be made on the ground 
that the deed shows upon its face that sev
eral tracts of land were sold for a gross sum: 
Monk v. Corbin, 58-503. 

As to sales en masse see also notes to § 
1422. 

Prior payment of taxes: Proof of pay
ment of taxes before the sale will overcome 
the deed and defeat the purchaser's title: 
Gaylord v. Scarff, 6-179. 

In such a case the deed is void: Patton v. 
Lutlier, 47-236. 

If it be shown that the land was in fact re
deemed the deed will be void, notwithstand
ing a failure of the officer to make proper en
try of redemption: Fenton v. Way, 40-196. 

In a particular case,/ieZd,that the evidence 
showed that the taxes for which the sale was 
made had been paid, and the deed was there
fore held void: Harber v. Sexton, 66-211. 

Further to the effect that the deed is 
void when the taxes have in fact been paid, 
see notes to \ 1418. 

Who may question. In all actions involving the title to 
real estate claimed and held under a deed executed substantially as aforesaid 
"by the treasurer, the person claiming title adverse to the title conveyed 
thereby shall be required to prove, in order to defeat the title, either that 
-the real property was not subject to taxation for the year or years named 
in the deed, that the taxes had been paid before the sale, that the property 
had been redeemed from the sale and that such redemption was had or made 
lor the use and benefit of persons having the right of redemption, or that 
there had been an entire omission to list or assess the property, or to levy 
the taxes, or to give notice of the sale, or to sell the property; but no person 
shall be permitted to question the title acquired by a treasurer's deed with
out first showing that he, or the person under whom he claims title, had 
title to the property at the time of the sale, or that the title was obtained 
from the United States or this state after the sale, and that all taxes due 
upon the property have been paid by such person, or the person under whom 
he claims title; but in any case where a person had paid his taxes, and 
through mistake in the entry made in the treasurer's books, or in the 
receipt, the land upon which the taxes were paid was afterward sold, the 
treasurer's deed shall not convey the title; and in all cases where the owner 
of the lands sold for taxes shall resist the validity of the tax title, he may 
prove fraud committed by the officer selling the same, or in the purchaser, 
to defeat the same, and, if fraud is established, the sale and title shall be 
void. [Same. ] 

Par ty must show title: The provision of 
this section that no person shall question 
the title acquired under a tax deed without 
first showing that he or the person under 
whom he claims had title to the property at 
*he time of the sale, etc., is intended to pre

vent a stranger from questioning the tax 
title, but the holder of a prior tax title is 
not thereby prohibited from questioning the 
title of a subsequent tax purchaser: Adams 
v. Bui-dick, 68-666. 

The object of the provision that no per-
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son shall question a tax title without show
ing title in himself is to prevent a stranger 
from questioning the tax title and to make 
it secure against all except the true owner: 
State v. Havrah, 70 N. W., 618. 

It cannot be presumed that by this pro
vision the legislature intended to deprive 
any person of a remedy for actual fraud ex
isting independently of the statute. While 
the section gives a remedy only to the owner 
of the land, it cannot be held to deny a sim
ilar remedy to others. If fraud has been 
committed, and by it some one has been in
jured, a remedy is provided by the general 
principles of equity jurisprudence: Singer 
Mfg. Co. v. Yerger, 2 McCrary, 583. 

Where defendant claims under a treas
urer's deed, upon its face sufficient to convey 
title, the court cannot consider any evidence 
of the invalidity of the deed, without finding 
that plaintiff was holder of the patent title: 
Foster v. Ellsworth, 71-262. 

A legal title, though not of record, is 
sufficient to entitle the holder to defend 
against a tax title: Chandler v. Keeler, 46-
596. 

The provision that no person shall be per
mitted to question a tax title without first 
showing that he or his grantors had title at 
the time of sale has repeatedly been applied 
in accordance with the letter of it: Baird v. 
Law, 61 N. W., 1086. 

Possession will not be sufficient to show 
title if it is by virtue of a void deed: 1 bid. 

Where the record on appeal does not 
show the instrument through which the 
party assailing the tax title claims it will not 
be presumed that such instruments were de
fective: Medlandv. Walker, 64 N.W., 797. 

Where the person taking a tax title shows 
title in himself by a chain of conveyance the 
fact that one of the conveyances in his chain 
of title does not show that the grantor was 
not married or that the premises were not a 
homestead will not be sufficient defect in his 
title to prevent a questioning of the suffi
ciency of the tax title: Nicodemus v. Young, 
90-423. 

One who has had no possession of the land, 
has paid no taxes thereon, and has acquired 
an apparent title thereto for speculative pur
poses only is not entitled to question the va
lidity of a tax title to such land: Krueger v. 
Walker, 63 N. W., 320. 

No person can question the title acquired 
by tax deed without first showing that he or 
the person under whom he claims had title 
to the property at the time of sale. The title 
required to be shown is such a one that a 
party claiming thereunder, if plaintiff, could 
recover on the strength thereof: Lockridge v. 
Daggett, 54-332. 

Possession under a claim of r ight which 
is sufficient to constitute color of title for the 
statutory period of limitation is sufficient to 
show title required as a basis for attacking a 
tax deed: Shelley v. Smith, 66 N. W., 172. 

One who would question the validity of a 
tax title acquired under a treasurer's deed 
must show that he has a title or interest in 
the lands in dispute: Bobinson v. Bailey, 26 
Fed., 219. 

Where a person attacking a tax sale fails 
to establish a patent title in himself, he can

not have relief against such tax title: Var-
num v. Skulm; 69-92. 

Where plaintiff failed to introduce any 
evidence tending in any manner to prove that 
he had title to the land at the time of sale, 
held, that he could not be allowed to prove 
fraud committed at the sale for the purpose 
of defeating a tax title: Pitt's Sons Mfg. Co. v. 
Becd, 69-546. 

Where the person calling in question the 
title acquired by a tax deed testifies that he 
is the owner of the property claimed by him, 
and this testimony is admitted without objec
tion, it is prima facie sufficient to show title 
to the property authorizing him to question 
the validity of the deed: Hintrager v. Eiene, 
62-605; Pitts v. Seavey, 88-336. 

But the testimony of claimant that he 
owns under deed from another, who it ap
pears has no title is not sufficient: Baird v. 
Law, 61 N. W., 1086. 

A patent issued by the state, accompanied 
by a copy of the patent issued by the United 
States to the state, duly authenticated by the 
commissioner of the general land office, lield 
sufficient evidence of title to warrant the 
person claiming such title in questioning the 
validity of a tax title: Callanan v. Wayne 
County, 73-709. 

The transferee of a tax title cannot de
mand a decree quieting his title without 
showing that he is the grantee of the original 
holder of the tax title: Krueqer v. Walker, 80-
733. 

On the other hand a person seeking to at
tack a tax title must show that he is the 
owner of the patent title; and where a party 
appeared to be the grantee of persons claim
ing to be heirs of the holder of the patent 
title, without any showing that the holder 
of the patent title was dead and that the 
grantors were his heirs, held, that the right 
of the grantee to question the tax title was 
not sufficiently shown: Ibid. 

Where plaintiff in an action to quiet title 
alleges ownership of the premises under a 
tax deed, and defendant denies generally, 
the validity of the tax deed is thereby put in 
issue: Pitts v. Lewis, 81-51. 

Proof of title in the party seeking to re
deem held sufficient: Bowers v. Hallack, 71-
218. 

In an action to redeem in equity from a 
a tax sale the plaintiff need not show abso
lute title in himself as any right or interest 
in the property is sufficient to entitle him to 
make redemption: Paxton v. Boss, 89-661. 

The word owner, used in an agreed state
ment of facts, held to mean a person having 
title as required by this section: Frank v. 
Arnold, 73-370. 

One who has a certificate of purchase at 
tax sale which he has neglected to convert 
into a deed within the time allowed for that 
purpose has not such title that he may ques
tion the sufficiency of the tax title of a sub
sequent purchaser of the same land: Johns v. 
Griffin, 76-419. 

In a particular case, held, that the title of 
the person seeking redemption from a tax 
deed was sufficiently shown to entitle him to 
attack the deed: Henderson v. Bobinson, 76-
603. 

The provisions of this section as to who 
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may question a tax deed apply to formal 
defects therein as well as otherwise: Lynn 
v. Morse, 76-665. 

And under the facts of a particular case, 
held, that plaintiff showed such title in the 
property as to entitle him to question the 
sufficiency of defendant's tax deed: Ibid. 

Payment of taxes must be shown: One 
•who has not paid taxes upon the land is not 
entitled to relief as against a tax deed: 
Xathrop v. Irwin, 65 N. W., 972. 

The provisions of this section, that a per
son questioning the title acquired by the 
treasurer's tax deed shall first show that all 
taxes due upon the property have been paid 
"by him or the person under whom he claims 
title, is applicable as to any taxes remaining 
unpaid and due to the state or county, but it 
does not require that the property owner 
seeking to question a tax title must first pay 
to the holder of the title all the taxes which 
the latter has paid, with interest and penal
ties. It is sufficient in such case that the 
person seeking to set aside the tax title shall 
aver his readiness and willingness to pay any 
amount of taxes which shall be found to have 
been paid by the holder of the tax title: 
Taylor v. Ormsby, 66-109; Adams v. Burdich, 
68-666. 

A defendant who has a right to demand 
from plaintiff the payment of taxes which it 
is claimed are unpaid must raise the objec
tion that it does not appear that all the taxes 
due upon the property have been paid, by 
demurrer, or such objection will be deemed 
waived: Adams v. Burdich, 68-666. 

I t is a sufficient compliance with this pro
vision requiring that a person attacking a 
tax title shall show that taxes due on the 
land have been paid, that the party acting 
for the plaintiff made a tender of the amount 
and an offer to pay taxes due on the land in 
controversy to the county auditor after the 
treasurer's deed was executed, and in his 
petition offers to pay whatever amount is 
found due: Heaton v. Knight, 63-686. 

Where the taxes have all been paid by 
the holder of the tax title, the person seek
ing to attack it will not be precluded from 
doing so on the ground that he has not paid 
the taxes where he offers to pay the taxes 
paid by the tax title holder for which such 
holder is entitled to recover in case the per
son attacking the title is allowed to redeem 
therefrom. Nicodemus v. Young, 90-423. 

The provision as to a party who has not 
paid the tax due upon the land not being 
allowed to question the validity of the deed, 
refers to the taxes due to the state, and 
county, and not to such taxes as have been 
paid by the tax sale purchaser. Lynn v. 
Morse, 76-665; Wilkin v. Wilkin, 91-652. 

Where the party seeking relief against 
the deed has made every reasonable effort 
to pay all the taxes due upon the property, 
he will not be defeated by the fact that owing 
to the action of the officers, some of the taxes 
on the property] have not been discovered, 
such party offering to pay any taxes which 
may be found due: Cahalan v. Van 8ant, 87-
593 

The fact that taxes for years preceding 
the sale were not paid by the party seeking 

to set aside the deed will not be a bar to 
such action inasmuch as taxes not included 
in a subsequent sale are released: Phillips v. 
Wilmarth, 66 N. W., 1053. 

Tender of the sum due is equivalent to 
payment, and if for any reason the amount 
cannot be ascertained, plaintiff may ask the 
court to ascertain and determine it, averring 
his readiness to pay the amount so ascer
tained. But it is not sufficient to aver that 
complainant is unable to ascertain the 
amount due without stating facts showing 
such inability and without offering any proof 
upon the subject: Lawler v. Brett, 20 Fed., 
219. 

The defense of fraud contemplated in the 
last proviso of this section may be shown to 
defeat the title whenever it is resisted by the 
owner, and it is not necessary for the owner 
to show in such case that the taxes have been 
paid: Cwbin v. Beebee, 36-336; Miller v. Cor
bin, 46-150. 

Such proviso is not applicable where the 
party claiming adversely to the tax pur
chaser seeks to defeat the tax deed on a 
ground which will render it invalid. I t does 
not apply where the tax title is defeated by 
an estoppel which would have been equally 
effective as against any other title: Biulis v. 
Noble, 36-618. 

Under the corresponding provisions of 
the Revision, held, that a land owner might 
set up the fact that there was no assessment 
in fact without showing payment of the taxes: 
Immegart v. Oorgas, 41-439. 

Where a tax title is asserted under a deed 
which is void, the owner is not required to 
show that the sum necessary to redeem the 
land was tendered: Adams v. Snow, 65-435. 

The purpose of the provision that no per
son shall question the title acquired by a 
treasurer's deed without showing that all 
taxes upon the property have been paid by 
him or the person under whom he claims is 
to enforce the payment of taxes and stimulate 
land owners to discharge the duty imposed 
on all citizens to pay taxes levied upon their 
lands. It is not sufficient in the petition at
tacking a tax title to offer to pay taxes if 
plaintiff is found to be entitled to redeem. 
This requirement applies to all action in 
which it is sought to redeem from a tax sale 
on the ground that the tax deed was issued 
without notice of the expiration of the time 
for redemption: Maxwell v. Palmer, 73-595. 

Where the fact that plaintiff asking to 
redeem from a tax sale has not paid the taxes 
on the property appears on the face of the 
petition is not taken advantage of by demur
rer, it cannot afterwards be relied on to de
feat such action: Medland v. Walker, 64 N. 
W., 797. 

If the objection is not raised by demurrer 
or answer it is waived: Lynn v. Morse, 76-665. 

The taxes contemplated are those due 
when the action attacking the title is com
menced: Ibid. 

Fraud: Fraud of the purchaser as re
ferred to in this section does not render the 
tax title absolutely void, but voidable only, 
and an attack thereon must be made within 
the period of limitation fixed by \ 1448: Wag
goner v. Mann, 83-17. 



§1445 
542 

COLLECTION OF TAXES. Tit. VII, Ch. 2. 

As to what constitutes fraud of officers 
and the effect thereof upon the sale, see ? 
1430 and notes. 

As to what constitutes a public sale, see 
notes to 11418. 

Fraud of purchaser: A purchaser, either 
in person or by agent, at a sale where the 
bidders form themselves into a ring and 
take turns in bidding, is presumed to be a 
party to such unlawful proceeding, whether 
it is affirmatively shown that he entered into 
any agreement sanctioning it or not, and his 
title will be void: Kerwerv. Allen, 31-578. 

Under the evidence in a particular case, 
held, that there had been such a combination 
at the sale as to render it void: Easton v. 
Mawkinney, 37-601. 

A tacit understanding among bidders 
that they will not bid against each other 
will invalidate a sale: Johns v. Thomas, 47-
441; Singer Mfg. Co. v. Yarger, 2 McCrary, 
584; Frank v. Arnold, 73-370. 

The fact that at the tax sale one person 
bids in property for two others,indicating the 
person for whom he bids, in each instance, 
does not amount to a combination constitut
ing fraud in the absence of any fraudulent 
agreement between the purchasers for whom 
the bids are made, nor does the fact that at 
such sale two different agents make pur
chases for the same person constitute fraud: 
Pearson v. Robinson, 44-413. 

The fact that the principal and his agent 
are both present at the tax sale bidding in 
the property will not render the purchase 
by the agent for the principal invalid: Jury 
v. Bay, 54-573. 

A tax title will not be affected by the fact 
that the agent who bought in the property 
for the principal himself stood in such rela
tion to the property that he could not have 
purchased it: I bid. 

The fact that all the tracts sold at a tax 
sale were bought in for the full amount of 
the tract, held not to prove combination 
among the bidders: JBolsey v. Gordon, 47-693. 

I t appearing that there were three bid
ders at a tax sale, and that they did not bid 
against each other, and this bein? the only 
evidence of a fraudulent combination, líela, 
that i t was not sufficient and that fraud could 
not be presumed: Beeson v. Johns, 59-166. 

Facts in a particular case held not suffi
cient to show fraud in procuring a tax title 
so as to render it inferior to a prior mort
gage: Equitable L. Ins. Co. v. Wright, 54-606. 

Testimony of a witness in an action to de
feat a tax sale, that the purchaser by his con
duct prevented competition in reference to 
many pieces of land bid for by him, etc., held, 
to be immaterial and properly excluded, 
there being no offer to connect it with the 
piece in controversy: Mdridge v. Kuehl, 27-
160. 

Effect of fraud: Where the sale is void 
for fraud, under the provisions of statute, the 
owner may set up and show such fraud to de
feat the tax title in any action in which the 
holder thereof relies upon such title: Corbin 
v. Beebee, 36-336. 

A ring sale, being voidable but not void, 
cannot be questioned after the lapse of the 
five-year period of limitation: Bullís v. 
Marsh, 56-747. 

Innocent purchaser not affected with 
fraud: A tax title which is void for fraud, as 
provided by statute, will nevertheless be 
held good in the hands of a purchaser for-
value without notice of such fraud, the 
word "void" being construed as voidable: 
Van Shaack v. Bobbins, 36-201; Sibley v. Bul
lís, 40-429; Ellis v. Peck, 45-112; Huston v. 
Markley, 49-162. 

A purchaser in good faith from the tax 
purchaser, without notice of irregularities, 
will not be affected by the fact that the sale 
was in gross, or not publicly made: Mai-tin 
v. Bagsdale, 49-589. 

Where assessment has been made and 
Other essential jurisdictional steps have 
been taken the sale can not be regarded as 
absolutely void although fraudulent and the 
innocent purchaser is therefore protected; 
but where there is a fatal defect, as, for in
stance, a want of levy, the sale is absolutely 
void, and a good faith purchaser for value 
acquires no title. The defects of such a tax 
title appear of record, and the purchaser 
acquires no equity as against the land owner: 
Ellis v. Peck, 45-112. 

Where the treasurer, in pursuance of a 
proposition made by a party before the sale 
opened, to take all lands not sold to others, 
made out certificates to such party after the 
sale was completed, there being no bids, 
such party not being present nor re presented, 
and paying no money, but simply issuing re
ceipts of the railroad company for whose 
benefit the tax was originally voted, lield, 
that there was no sale, and that an innocent 
purchaser, under a tax deed issued in pursu
ance of such transaction, would not be pro
tected: Truesdale v. Green, 57-215. 

The title of a person vho claims as grantee 
of one acquiring title by tax sale can not be 
attacked on the ground that the transfer to 
him is by deed without acknowledgment, 
the person attacking his title being the 
grantee under a quitclaim deed and having 
notice of the rights of the holder of the tax 
title: Kreugerv. Walker, 63 N. W., 320. 

Purchaser by quitclaim: A grantee by 
quitclaim deed, of a party holding a tax title 
void for fraud takes subject to all equities 
against his grantor: Watson v. Phelps, 40-482; 
Besare v. Bosh, 43-211, 212; Springer v.Bartle, 
46-688. 

Burden of proof: The holder of title under 
a fraudulent tax sale, claiming to be a bona 
fide purchaser has the burden of proof as to 
that fact: Light v. West, 42-138. 

Evidence in a particular case held suffi
cient to affect the purchaser of tax title with
out notice of fraud in the sale, both by cir
cumstances sufficient to put him on his guard 
and by notice of the agent through whom the 
purchase was negotiated: Crumb v. Bavis, 
54-25. 

The assignee of a certificate of tax sale 
takes it subject to all the infirmities by which 
it would have been affected in the hands of 
the tax purchaser: Singer Mfg. Co. v. Yarger, 
2 McCrary, 584. 

Estoppel: Where an owner supposes an 
adverse tax title on his property to be de
fective, but has reason to believe that per
sons claiming under such title have no 
knowledge of the defect, his silence will 
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estop him from asserting such defect as 
against the persons claiming under the tax 
title: Mathews v. Culbertson, 83-434. 

Where the owner of the title has for many 
years failed to make objections to the validity 
of a tax title under which the claimant has 
gone into possession of the land he will be 
estopped from objection to such title and the 
claimant under the tax deed may have his 

title quieted: Hewitt v. Morgan, 88-468; Pitts 
v. Seavey, 88-336. 

Where the land was unimproved and un
occupied, Jield, that omission of the party at
tacking a tax title thereon for several years 
to pay the taxes on the property was not such 
as to defeat his right to relief: Nicodemus v. 
Young, 90-423. 

SEC. 1446. Sales wrongfully made—purchaser indemnified. When, 
by mistake or wrongful act of the treasurer, land has been sold on which 
no tax was due at the time, or when land is sold in consequence of error in 
describing it in the tax receipt, the county shall hold the purchaser harmless 
by paying him the amount of principal, interest and costs to which he would 
have been entitled had the land been rightfully sold, and the treasurer and 
his bondsmen shall be liable to the county therefor to the amount of his 
official bond; or the purchaser, or his assignee, may recover the same 
directly of him and his bondsmen. [C.73, § 899; R., § 785; C. '51, § 509.] 

This authorizes the purchaser to recover 
from the county in such cases the amount 
paid by him with interest, but not the pen
alties which would have accrued subse
quently to the time of sale if the tax had 
been legal and the sale had not been made: 
Goi-bin v. Davenport, 9-239; Coulter v. Mahaska 
County, 17-92. 

The purchaser at tax sale may thus re
cover from the county the portion of taxes 
included in the amount for which the sale 
is made which could not be rightfully in
cluded therein by reason of not having been 
brought forward by the treasurer: Parker v. 
Cochran, 64-757. 

Where a tax title is void, the holder there
of cannot recover from the county, taxes paid 
by him upon the property subsequently to the 
acquisition of such title: Scott v. Chickasaw 
County, 53-47. 

The owner by voluntarily redeeming from 

such a sale does not become subrogated to 
the rights of the purchaser against the 
county: Morris v. Sioux County, 42^416, 418. 

An action by the purchaser to recover 
from the county the taxes, interest and costs 
for which the sale is made in case the sale is 
void because no taxes were due by reason of 
mistake in the description, is not barred 
until five years from the discovery of the 
mistake: Storm Lake Bank v. Buena Vista 
County, 66-128. 

A defect in the description of the prem
ises sold such as to prevent title passing will 
not entitle the purchaser to a refund from 
the county of the amount paid. Such a case 
is not one of mistake or wrongful act: Lindsey 
v. Boone County, 92-86. 

Nor in such case is the purchaser entitled 
to recover from the county subsequent taxes 
paid on the land: Hid. 

SEC. 1447. Land not subject to taxation. When it shall be made to 
appear to the treasurer, before the execution of a deed for real estate sold 
for taxes, or if the deed be returned by the purchaser, that any tract or lot 
was sold which was not subject to taxation, or upon which the taxes had 
been paid, he shall make an entry opposite such tract or lot on the sale 
book that the same was erroneously sold, and such entry shall be evidence 
of the fact therein stated, and the purchase money shall be refunded to the 
purchaser. [C. 73, § 901; R , § 789.] 

This section contemplates a return of taxes closed that the land was not subject to taxa-
paid by purchaser at tax sale when it is dis- tion: Hussman v. Durham, 165 U. S., 144. 

SEC. 1448. Limitation of actions. No action for the recovery of real 
estate sold for the non-payment of taxes shall be brought after five yeara 
from the execution and recording of the treasurer's deed, unless the owner 
is, at the time of the sale, a minor, insane person or convict in the peniten
tiary, in which case such action must be brought within five years after 
such disability is removed. [C. 73, § 902; R , § 790.] 

In what cases applicable: The provision 
as to limitation of actions with reference to< 
tax titles applies to a sale which is simply 
voidable but not void, and such sale cannot 

What statute applicable: A tax deed 
having been executed while the Revision 
was in force, held, that the provisions of the 
Revision and not of the Code of '73 should 
determine when the period of limitation 
against the tax title commenced to run: 
Bailey v. Howard, 65-290. 

Constitutionality: This section is not un
constitutional: Barrett v. Love, 48-103. 

be questioned after the lapse of five years: 
Bullis v. Marsh, 56-747. 

After the lapse of five years no objection 
to the validity of the tax title can be made 
on the ground that the deed shows upon its. 
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face that several tracts of land were sold for 
a gross sum: Ibid.; Monk v. Corbin, 58-503. 

This section does not apply to an action 
in equity by one tenant in common to re
deem from a tax sale to his co-tenant on pay
ment of his proper portion of the amount 
paid by the co-tenant: Phillips v. Wilmarth, 
66 N. W., 1053. 

A party relying on the bar of the statute 
must plead it: Nicodemus v. Young, 90-423. 

If the failure of the treasurer to make 
proper entry of the years for which taxes 
are delinquent is not taken advantage of, 
and a deed issues, then the statute of limi
tations begins to run in favor of such deed, 
and after five years it cannot be questioned 
on account of such defect: Guthrie v. Harker, 
27 Fed., 586. 

This section applies only to cases where 
real property has been "sold for the non
payment of taxes," and therefore the limi
tation does not run where there has been 
actually no sale whatever: Case v. Albee, 28-
277. 

Nor is the provision applicable where the 
taxes for which the sale was made had in 
fact been paid: Patton v. Luther, 47-236; Path 
v.Martin, 61 N. W., 941. 

Nor where the tax title is void by reason 
of there having been no assessment, levy or 
sale: Early v. Whittingham, 43-162; Nichols v. 
McGlaihery, 42-189. 

But the fact that the deed shows on its 
face irregularities in the manner of assess
ment, levy or sale will not prevent the limi
tation from running against it: Thomas v. 
Stickle, 32-71; Douglass v Tullock, 34-262; 
Peirce v. Weare,41-378; Bullís v. Marsh, 56-
747. 

Failure to carry forward taxes renders 
the sale not void but voidable, and does not 
operate to arrest the running of the statute: 
Lawrence v. Hornick, 81-193. 

Where a tax title has been declared in
valid because the delinquent taxes for which 
the land was sold were not brought forward, 
the running of time under the statute of lim
itations will not make the tax title valid, as 
the rights of the parties were fixed by the 
former adjudication: Sac County Bank v. 
Hooper, 77-435. 

Where the tax title is absolutely void on 
account of fraud of the officers, or otherwise, 
the provisions of this section do not apply; 
but if there is an irregularity rendering the 
title voidable only, as, for instance, the fraud 
of the purchaser, this limitation can be 
pleaded: Waggoner v. Mann, 83-17. 

An action which does not attack the va
lidity of a tax sale and deed, but questions 
the capacity of a person claiming under such 
sale and deed, to acquire title thereby, is 
not barred under the provisions of this sec
tion: Sorenson v. Davis, 83-405. 

The limitation applies to an action by the 
holder of the deed as well as to one brought 
by the original owner of the land: Brown v. 
Painter, 38-456; Laverty v. Sexton, 41-435; 
Barrett v. Love, 48-103. 

The defense of the limitation of this sec
tion is not confined to actions for the recov
ery of the property, but is available to the 
holder of the tax title, not only against the 

owner of the patent title, but against all liens 
based thereon: Bull v. Gilbert, 79-547. 

It is not intended by this section to secure 
to the owner five years within which to at
tack the tax title, and the holder of the tax 
deed may, within that time, institute pro
ceedings to quiet his title against such owner: 
Stevenson v. Bonesteel, 30-286. 

An action by a tax purchaser against the 
owner to recover taxes paid by the former 
upon his tax title is barred in five years from 
such payment: Brown v. Painter, 44-368; 
Hamilton v. Dubuque, 50-213. 

The fact that the deed was executed and 
recorded more than five years before the 
commencement of the action does not consti
tute a valid objection to the introduction of 
the deed in evidence. Whether the party 
gains possession under such deed depends 
upon whether or not the owner of the patent 
title was in possession at the expiration of five 
years from the execution of the deed: Monk 
v. Corbin, 58-503. 

Where the rights of the tax purchaser are 
barred he cannot assert any claim thereun
der to have his tax title established as para
mount to any other title, nor can he be per
mitted to redeem from a foreclosure sale: 
La Bue v. King, 74-288. 

Where there is want of power to make a 
sale it is void and the limitation of this sec
tion does not apply, but where the sale is 
simply voidable it cannot be questioned after 
five years from the recording of the deed. A 
sale for taxes of past years not properly 
carried forward on the tax books is of the 
latter class: Griffin v. Bruce, 73-126. 

A tax deed issued after redemption from 
the sale is actually made is void, and the title 
thereunder is not protected by virtue of the 
limitation contained in this section: Burke v. 
Cutler, 78-299. 

Any defect in the proof of service of the 
notice of expiration of redemption is cured 
by the five years' limitation provided for by 
this section: Bull v. Gilbert, 79-547. 

Where the tax deed is improperly exe
cuted by reason of the proof of service of no
tice not being such as is required by statute 
by reason of a mere defect in such proof, the 
service of notice having been actually made 
and a deed issued in pursuance of such no
tice, the holder of the tax title Is protected 
after the expiration of five years from the ex-' 
ecution of such deed: Trulock v. Bentley, 67-
602; Rice v. Haddock, 70-318; Bolin v. Francis, 
72-619; Shelley v. Smith, 66 N. W., 172. 

But where there has been no notice the 
deed is void and the limitation does not val
idate it: Wilson v. Russell, 73-395; Slyfleld v. 
Healy, 32 Fed., 2. 

Where action to recover property claimed 
by a tax purchaser under an invalid sale was 
brought before the expiration of the period 
of redemption, held, that the filing of an 
amendment in such action after the period 
of limitation had elapsed for the purpose of 
alleging tender of taxes paid by defendant 
would not render the action subject to the 
bar of the statute: Barke v. Early, 72-273. 

In mandamus: The right of action by 
mandamus to compel the execution of a deed 
is barred in three years, and such period 
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commences to run from the time when the 
holder of the certificate of purchase might, 
by proper steps on his part, become entitled 
to the execution of the deed. Therefore, 
held, that where by ordinance of a city a 
deed for property sold for municipal taxes 
might have been executed at a certain time 
by the giving of ninety days' notice, the 
failure to give such notice would not pre
vent the statutory period from commencing 
to run at the time when, by proper notice, 
the deed might have been procured: Hintra-
ger v. Traut, 69-746. 

When period commences to run: Under 
the Revision, which limited the action to five 
years from " t h e date of the sale," held, that 
the limitation did not commence to run until 
the sale was complete, that is, until the de
livery and recording of the tax deed: El-
dridge v. Kuehl, 27-160; Henderson v. Oliver, 
28-20; McCready v. Sexton, 29-356, 373. 

Under that provision the action of the 
purchaser for the recovery of the land was 
barred after five years from the time when 
the right of the purchaser to a deed became 
perfect: Thornton v. Jones, 47-397. 

Also held, under that provision, that the 
purchaser could not, by his own act in fail
ing to take a deed when he became entitled 
thereto, prevent the limitation commencing 
to run against him: Hintrager v. Hennessy, 
46-600. 

Under the provisions of the Code of '51 
as to the limitation of actions to foreclose a 
tax deed, Iwld, that the right of action ac
crued six months after the purchaser be
came entitled to his deed under the sale: 
Atkins v. Paige, 50-666. 

The change in the language of this sec
tion from that of the corresponding section 
of the Revision in regard to the limitation 
of action in such cases was simply the adop
tion of the judicial construction put upon 
the law as it was contained in the Revision: 
Griffith's Ex'r v. Carter, 64-193. 

The statute of limitations under this sec
tion begins to run against a purchaser at a 
tax sale at the time when he might obtain a 
deed; that is, three years after date of sale; 
and after five years after the time it begins 
to run not only is the tax title extinguished 
but all right dependent upon it: Innes v. 
Drexel, 78-253; Boud v. Blood, 89-237. 

The tax purchaser cannot, by delaying, 
extend the time allowed by the statute for 
bringing the suit: Hintrager v. Nightingale, 
36 Fed., 847. 

To constitute a commencement of action 
under this section the notice must be actu
ally served: Ibid. 

Where it does not appear that the deed 
has been recorded the statute does not begin 
to run. The burden of showing the record
ing of the deed so that the statute has begun 
to run devolves upon the party relying upon 
the statutory bar: Scroggs v. Oarver, 69-680. 

The statute of limitations begins to run 
against the tax purchaser from the time he 
might have been entitled to a deed if he had 
pursued the course prescribed by statute: 
La Bue v. King, 74-288. 

Although the limitation as against the 
holder of a tax deed commences to run from 
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the time he becomes entitled to his deed, the 
same rule does not apply as against the 
owner, and he may assert his right to the 
land by taking possession within five years 
from the recording of the deed: Griffith's Hx'r 
v. Garter, 64-193; Cassady v. Sapp, 64-203. 

Until some one is in actual possession of 
the land the purchaser at a tax sale is not re
quired to bring an action to prove his right 
of possession. If the owner of the patent title 
takes possession within five years after the 
tax deed is executed and recorded, then if 
the holder of the tax title fails to bring ac
tion within five years from such time, his 
right of action is barred: Adams v. Griffin, 
66-125. 

Where the tax purchaser took his deed 
in 1876, but such deed was improperly is
sued for the reason that due proof of service 
of notice of expiration of the time of redemp
tion had not been filed, and afterward, in 
1883, such proof was filed, and in 1884 a deed 
was issued, and a few days thereafter the 
holder of the patent title took possession of 
the property which had before that time 
been unoccupied, held, that an action by the 
holder of the tax title to quiet his title being 
brought within five years from the filing of 
proper proofs, and the issuance of the second 
deed, was not barred: Ibid. 

Where action was commenced by the 
holder of a tax title within five years after 
his deed was recorded, but more than five 
years after he was entitled to receive his 
deed, and after it was actually executed, and 
it appeared that defendant went into posses
sion within five years after plaintiff was en
titled to take it, held,tha,t the action was not 
barred. The rule established is, that if the 
validity of a tax title is disputed within five 
years from the date when the treasurer's 
deed might have been taken, the one claim
ing thereunder must commence his action 
for the recovery of the land within that 
period. But this rule can have no applica
tion to a case where the validity of the title 
is disputed for the first time after the ex
piration of that period: .Froncis v. Griffin, 
72-23. 

The limitation commences to run at the 
execution and recording of the tax deed, ir
respective of the question of possession, and 
if at that time the property is unoccupied, 
and during the five years the owner of the 
fee takes actual possession and holds it un
til the expiration of the period of limitation, 
the right of the holder of the tax title to re
cover under his deed is completely barred: 
Barrett v. Love, 48-103; Barrett v. Holmes, 102 
U. S., 651. 

But if the land remains unoccupied un
til the expiration of the period of limitation, 
the title of the holder of the tax deed be
comes complete, and an action by him against 
the original owner taking possession after 
that time is not barred under the statute: 
Moingona Coal Co. v. Blair, 51-447; Lewis v. 
Soule, 52-11: Bullis v. Marsh, 56-747; Goslee 
v. Tearney, 52-455. 

The holder of a tax deed to unoccupied 
land is presumed to have constructive pos
session thereof: Bice v. Haddock, 70-318. 

When land is open, wild, and unoccupied 
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and remains in such condition till the expir
ation of the period of limitation the bar of 
the statute cannot be interposed as against 
the holder of the tax title: Dorweiler v. Cal
larían, 91-299. 

But where it appeared that by the au
thority of the holder of the patent title an
other went upon the wild and unoccupied 
land and cut and stacked hay thereon and 
plowed a strip around the stacks for the pur
pose of protecting them from fire, such facts 
constituted an assertion of possession on the 
part of the holder of the title which would 
enable him to plead the limitation as against 
the tax title holder who had not taken pos
session within the five years: Ibid. 

Where the land sold .was unoccupied 
prairie of which the patent owner took 
actual possession after the recording of the 
deed, and an action was brought against him 
by the owner of the tax deed within five 
years from the date of its recording, held, 
that the action was not barred, although not 
brought within five years from the time of 
the execution of the deed: Strabala v. Lewis, 
80-510. 

There can be no constructive possession 
where the actual possession is in another. 
Therefore, where a person who owns an un
divided half interest in land, and claims title 
to the whole, is in actual possession, his 

Eossession will not inure to the benefit of the 
older of the tax title of the other half, they 

not being tenants in common: Willcuts v. Rol
lins, 85-247. 

If the owner of the patent title is in the 
actual adverse possession of the land at the 
expiration of the five years from the time 
the tax purchaser had a right to a tax deed, 
the tax title is barred: JBeedle v. Cowley, 85-
540. 

"Where the premises constitute the home
stead, the rights of the wife by virtue of the 
occupancy as a homestead for the period 
of limitation after the tax title purchaser 
becomes entitled to his deed will not be de
feated by any act of the husband in leasing 
the land from the tax purchaser: Ibid. 

Under the facts of a particular case, held, 
that the possession relied on by plaintiff to 
defeat defendant's rights under his tax title 
was sufficient: Clifton Heights Land Co. v. 
Bandell, 82-89. 

Before a party can claim that the holder 
of a tax title has forfeited his rights by fail
ure to take possession within five years after 
the record of his deed or to bring action to 
recover possession in that time, it must ap-

Í
>ear that such party is the owner of the 
and: Schee v. La Orange, 78-101. 

A tax deed is presumed to be valid in the 
absence of a showing to the contrary, and 
the holder is presumed to be in constructive 
possession of unoccupied land, and until the 
former owner does something indicating an 
intention to dispute his title and ownership 
of the property he has no cause of action 
against him: Griffin v. Turner, 75-250. 

Therefore, where defendants claimed 
title to land by virtue of a tax deed and 
plaintiffs claimed the patent title, but made 
no claim to the land until two days before 
the expiration of five years from the record

ing of the tax deed, when he took possession 
of the land, held, that such entry upon the 
land was in the nature of a trespass, and 
defendants were not estopped from asserting 
their tax title as a defense: Ibid. 

And if the owner of the patent title does 
not, either by taking actual possession or by 
bringing action, question the validity of the 
tax deed within the period of limitation, the 
bar of the statute becomes complete in favor 
of the holder of the tax deed, and possession 
taken by the former owner after the period 
of limitation has expired will be ineffectual: 
Moingona Coal Co. v. Blair, 51-447; Lewis v. 
Soule, 52-11; Ooske v. Tearney, 52-455; Zent 
v. Picken, 54-535; Maxwell v. Hunter, 65-121. 

Possession of land necessary to bar an ac
tion under a tax title is not required to be of 
the adverse, hostile and exclusive character 
required under the general statute of limita
tions. Its validity depends not so much on 
the extent and character of the improve
ments of the land as on the possession which 
would enable the holder of the tax title to 
commence his action for the land: Griffith's 
Ex'r v. Carter, 64-193. 

If the tax deed is absolutely void it works 
no change in the constructive possession 
which is considered to be in the holder of 
the patent title, and after five years have 
elapsed without the taking of possession, 
such void deed is barred by the statute of 
limitations and no rights can be asserted 
thereunder: Pattern v. Luther, 47-236. 

Where the original owner has been con
tinuously in possession of property by reason 
of the exercise of such ownership thereover 
as the nature of the property admits of, no 
acts of control on the part of the tax pur
chaser, such as taking wood therefrom and 
the like, will constitute adverse possession 
in him: Brett v. Parr, 66-684. 

In such cases the fact that by diligence 
or otherwise the tax purchaser has succeeded 
in paying the taxes on the property subse
quently to the purchase before the owner 
has been able to do so will not constitute evi
dence of possession so as to support a plea of 
limitation under the statute: Ibid. 

The holder of a tax deed has no occasion 
to take any action for the establishment of 
his right in the property until such right is 
disputed: Francis v. Griffin, 72-23. 

As the right to redeem is not cut off until 
the service of notice required by \ 1441, the 
period of limitation provided by this section 
does not commence to run, although the deed 
has been issued without the requirement as 
to notice being complied with: Slyfleld v.Bar-
num, 71-245. 

Quieting title: After the limitation has 
run against the tax title the original owner, 
remaining in possession, may maintain an 
action against the holder of such title to re
move the cloud of the tax deed and quiet the 
title. Such action is not barred by the limi
tation provided in the statute: Peck v. Sexton, 
41-566; Laverty v. Sexton, 41-435; Wallace v. 
Sexton, 44-257; Patton v. LutUr, 47-236; Tab
ler v. Callanan, 49-362. 

Where a party in possession under tax 
deed asks to have his title quieted against a 
party claiming adversely the latter cannot 
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rely upon the limitation to bar the action: 
Wright v. Lacy, 52-248. 

Where plaintiff, in possession under a tax 
deed more than five years old, brought action 
to quiet title against defendant claiming 
under the patent title, held, that defendant 
in such action was barred by the statute of 
limitation from attacking the deed as fully 
as if it were attacking such deed in a direct 
action: Shawler v. Johnson, 52-472. 

An action brought within five years for 
quieting title in the tax purchaser wherein 
a decree is rendered in his behalf, establishes 
his rights as fully as would taking possession, 
and a tenant of the premises who has previ
ously been holding for the owner of the pat
ent title may become the tenant of the holder 
of the tax deed: Knudson v. Litchfield, 87-111. 

An action to quiet title as against a per
son holding under a tax deed on the ground 
that such deed is void, the holder of the 
title being in possession, cannot be main
tained after the five years have expired: 
Jeffrey v. Brokaw, 35-505. 

Where plaintiff, claiming under a tax 
title, brought action against the original 
owner to quiet his title, and the original 
owner, being then in possession, pleaded the 
limitation and also asked affirmative relief 
against the plaintiff's title, lield, that the fact 
that defendant was barred affirmative relief 
would not prevent his defeating plaintiff's 
action by showing that plaintiff's title was 
void, and he was allowed thereupon to have 
his title quieted as against the plaintiff: 
Miller v. Corbin, 46-150. 

In an action to quiet title, where defend
ant sets up a tax title, plaintiff may set up 
the bar of the statute: Keokuk & I). M. B. 
Co. v. Lindley, 48-11. 

Where a licensee bought in a tax title 
more than five years after the execution of 
the tax deed, held, that as the possession of 
the licensee was that of his licensor, the 
holder of the patent title, and as the owner 
had thus been in possession more than five 
years, the tax title was barred and the 
licensee aquired no rights thereunder: Ibid. 

A subsequent purchaser from the holder 
of a tax deed whose rights are barred, taking 
with notice of the possession of the owner, is 
bound thereby: Thode v. Spofford, 65-294. 

The purchaser from a minor of land sold 
for taxes may avail himself of the exception 
of the statute limiting action to property 

sold at tax sale to five years from the exe
cution and recording of the tax deed in favor 
of the minor, but such purchaser must bring 
his action withiu five years from the date of 
his purchase: McCaughan v. Tatman, 53-508. 

But neither this extension nor the fact 
that the minor has a year after the removal 
of the disability in which to redeem from the 
sale will operate in favor of a person claim
ing under the tax title as against the minor, 
and such person must bring his action with
in five years as specified in the statute: Ibid. 

Strangers to the t i t le: The limitation as 
to the right of action applies only as between 
the tax purchaser and the owner at the time 
of sale or one deriving title from such 
owner. When a person not the owner and 
having mere color of title comes into posses
sion, the holder of the tax title may have the 
same time as the holder of any other valid 
title to test the right of the occupant: Lock-
ridge v. Daggett, 47-679; S. C, 54-332. 

A plaintiff who has failed to establish a 
competent title in himself cannot dispute the 
tax title, and have his title quieted upon the 
ground that the right of action of the holder 
of the tax title has become barred: Varnum 
v. Shuler, 69-92. 

A party who has no title cannot defeat a 
tax title by five years possession: Baird v. 
Law, 61 N. W., 1086. 

Where a conveyance of a tax title is made 
after the expiration of five years from the re
cording of the deed the grantee cannot as
sert the bar of the statute in support of such 
title, unless his grantors were entitled to 
rely upon such bar: Knight v. Campbell, 76-
730. 

The object of this section is to set at rest 
all questions between one claiming under a 
treasurer's deed and those who dispute his 
r ight thereunder. I t has no application as 
to a stranger to the title, who during the 
period of limitation enters into possession of 
the property; but as against such a party, the 
right of action, for the recovery of the prop
erty continues until barred by the general 
statute of limitations: Ibid. 

Laches: If the tax purchaser through his 
own laches permits the statutory period to 
expire without completing the requisite evi
dence of his purchase and bringing the 
necessary suit for possession, he can derive 
no benefit from his purchase at the tax sale. 
LTinlrager v. Nightingale, 36 Fed., 847. 

SEC. 1449. Officers de facto. In all actions and controversies involv
ing the question of title to real property held under a treasurer's deed, all 
acts of assessors, treasurers, auditors, supervisors and other officers de facto 
shall be of the same validity as acts of officers de jure. [C. 73, § 903; R., § 
786.] 

See Peirce v. Weare, 41-387. The tax certificate and the stub book 
The stub of a redemption certificate is are sufficient evidence as to the amount paid 

admissible in evidence under this section: at the tax sale: Cornoy v. Wetmore, 92-100. 
Ellsworth v. Low, 62-178. 

SEC. 1450. Assessment to wrong person. No sale of real estate for 
taxes shall be invalid on account of its having been taxed in any other 
name than that of the rightful owner, if it is in other respects sufficiently 
described. [C. 73, § 904; R., § 787.] 

SEC. 1451. Certified copies of records. The books and records belong
ing to the offices of the auditor and treasurer, or copies thereof properly 
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certified, shall be sufficient evidence to prove the sale of any real estate for 
taxes, the redemption thereof, or the payment of taxes thereon. [C. 73, § 
905; R., § 788.] 

SEC. 1452. Cancellation of sale. After eight years have elapsed from 
the time of any tax sale, and no action has been taken by the holder of a 
certificate to obtain a deed, it shall be the duty of the county auditor and 
county treasurer to cancel such sales from their tax-sale index and tax-sale 
register. 

CHAPTER 3. 

OF THE SECURITY OF THE REVENUE. 

SECTION 1463. County responsible to state. Each county is responsible 
to the state for the full amount of tax levied for state purposes, excepting 
such amounts as are certified to be unavailable, double or erroneous assess
ments. [C.73, § 908; R., § 793.] 

SEC. 1454. Defaulting t reasurer . If any treasurer prove to be a 
defaulter to any amount of state revenue, such amount shall be made up to 
the state within the next three years by additional levies in such manner as 
to annual amounts as the board of supervisors may direct. [C.73, § 909; 
R., § 794.] 

Whether the state may have recourse to the construction of railways. They consti-
the treasurer's bond, quaere: State v. Hender- tute a special fund to be paid to the treas-
son, 40-242. urer of the railway company, and the county 

The provision of this section does not ap- is not liable therefor: Cedar Rapids, I. F. & 
ply where a county treasurer fails to pay N. It. Co. v. Cowan, 77-535. 
over or account for taxes collected to aid in 

SEC. 1456. In teres t on war ran t s . When interest is due and allowed 
by the treasurer of any county or the state treasurer on the redemption of 
auditor's warrants or county warrants, the same shall be receipted on the 
warrants by the holder, with the date of the payment, and no interest shall 
be allowed by the auditor of state or board of supervisors except such as is 
thus receipted. [C. 73, § 910; R., § 795.] 

SEC. 1456. Discounting war ran t s . If the state treasurer or any 
county treasurer, by himself or through another, discounts auditor's war
rants, either directly or indirectly, he shall upon conviction be fined in any 
sum not exceeding one thousand dollars. [C. 73, § 911; R., § 796.] 

The offense defined in this section and where no loss to the state or county occurs: 
the following is different from that under \ State v. Brandt, 41-593, 612. 
4840. These sections are applicable to cases 

SEC. 1457. Loaning or depositing public funds. A county treasurer 
shall be liable to a like fine for loaning out, or in any manner using for 
private purposes, state, county or other funds in his hands, except that, 
when permitted by the board of supervisors by resolution entered of record, 
he may deposit such funds in any bank or banks in the state, to any amount 
fixed by such resolution; but before such deposit is made such bank shall 
file a bond with sureties, to be approved by the treasurer and the board of 
supervisors, in double the maximum amount pex*mitted to be deposited, con
ditioned to hold the treasurer harmless from all loss by reason of such deposit 
or deposits. Said bond shall be filed with the county auditor, and action may 
be brought thereon either by the treasurer or the county, as the board of 
supervisors may elect. And the state treasurer shall be liable to a fine of 
not more than ten thousand dollars for a like misdemeanor. But nothing 
done under the provisions of this section shall alter or affect the liability of 
the treasurer or the sureties on his official bonds. [17 G. A., ch. 155; C.73, 
§ 912;*K., § 797.] 
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Under this section a county treasurer is sented, but no objection to the payment of 
prohibited from depositing county funds in the money is made on the ground of the fail-
a bank, and where such deposit was made ure to return such certiflcate, the fact that 
and funds lost by the failure of the bank the it is not returned will not defeat the right 
treasurer was held liable therefor. (Decided to recover, it being afterwards surrendered: 
before the amendment of this section) : Lowry Ibid. 
v. Polk County, 51-50. This section does not forbid the county 

Where a bond is given under this section treasurer to take other security in addition 
and allowed to stand it constitutes security to the bond, if in his judgment it is demand-
not merely for the first deposit, but for ed: Richards v. Osceola Sank, 79-707. 
other deposits which may subsequently be Money deposited under the provisions of 
made: Poor v. Merrill, 68-436. this section is not to be deemed a special de-

Demand upon the person in charge of the posit. The bank becomes the debtor of the 
bank where the deposit is made is sufficient treasurer, and the sureties of the treasurer 
to show a breach of the bond: Ibid. cannot insist on the money deposited being 

Where a certificate of deposit is issued treated as a trust fund: Cadwetl v. King, 84-
for the repayment of the deposit when pre- 288; McHenry v. King, 85-717. 

SEC 1458. Settlement with treasurer. At the meetings in January 
and June of each year, the board of supervisors shall make a full and com
plete settlement with the treasurer, and shall certify to the auditor of state 
all credits to him for double or erroneous assessments and unavailable taxes, 
and all dues for state revenue, interest, or delinquent taxes, sales of land, 
peddlers' licenses, and other dues, the amounts collected therefor, and rev
enues still delinquent, each year to itself, which reports shall be forwarded 
by mail. [C.73, § 913; R., § 798; C."51, §§ 157-8.] 

This settlement with the county is con- A settlement with the county treasurer 
elusive upon the treasurer and his sureties, on the basis of a draft or other evidence of 
and they cannot show that it was fraudulent money on deposit will not be sufficient where 
for the purpose of showing that the defalca- the board had reason to suspect that the ac
tion subsequently appearing had really oc- counts of the treasurer are short: District 
curred before such settlement: Boone County Township v. Morris, 91-198. 
v. Jones, 54-699. See, also, notes to I 1193. 

SEC. 1459. Payments to state treasurer. The treasurer of each 
county shall, on or before the fifteenth day of each month, prepare a sworn 
statement of the amount of money in his hands on the last day of the pre
ceding month belonging to the state treasury, and forward the same by 
mail to the auditor of state, and shall pay into the state treasury, on or 
before the fifteenth day of each month, all money due the state remaining 
in his hands on the last day of the preceding month; he shall also, at any 
time when directed by the auditor of state, forthwith pay into the state 
treasury, or treasury of any county, any or all the money due the state and 
remaining in his hands, and the treasurer of state or any county treasurer 
is hereby required to receive on such payments the same kinds of money 
and notes which the county treasurer is authorized and required by law to 
receive in payment of taxes. In case the treasurer of any county shall 
fail to prepare and forward the statement required in this section, he shall 
forfeit and pay for each and every failure a sum not less than one hundred 
nor more than five hundred dollars, to be recovered in an action brought in 
the name of the state auditor against him and his bondsmen. [20 G. A., ch. 
194, § 5; 17 G. A., ch. 122, § 1; C. 73, § 914; R., § 799.] 

SEC. 1460. Statement of account. The state auditor shall prepare 
and transmit to each county auditor, on the first day of May of each year, a 
statement of the county treasurer's account with the state treasurer, which 
account shall be submitted by said auditor to the board of supervisors at 
its next meeting, and, if it finds the same to be incorrect, it shall forthwith 
certify the facts in relation to the same to the auditor of state. [0. '73, § 
916; R., § 801.] 

SEC. 1461. Settlement with county treasurer. When a county treas
urer goes out of office, he shall make a full and complete settlement with 
tho board of supervisors, and deliver up all books, papers, moneys, and all 
other property pertaining to the office, to his successor, taking his receipt 
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therefor. The board of supervisors shall make a statement of state dues 
to the auditor of state, showing all charges against the treasurer during 
his term of office, and all credits made, the delinquent taxes and other 
unfinished business charged over to his successor, and the amount of money 
paid over to his successor, showing to what year and to what account the 

•amount so paid over belongs. It shall also see that the books of the treas
urer are correctly balanced before passing into the possession and control 
of the treasurer elect. [C.73, § 917; R., § 802.] 

The board oí supervisors may accept from such note will not be void for want of con-
a treasurer who is in default a promissory sideration: Sac County v. Hobbs, 72-69. 
note for the amount of his indebtedness; and 

SEC. 1462. Each fund kept separate. The state treasurer shall keep 
each fund coming into his possession as public money in a separate apart
ment of his safe, and at each quarterly settlement with the state auditor 
he shall count each fund in the presence of the auditor to see if the same 
agrees with the balance found on the books. The total amount acknowl
edged to belong to each fund shall be exhibited before the count. County 
treasurers shall account with such persons as the board of supervisors may 
direct in like manner, and a report of such accounting shall be made to the 
board at its next meeting by the person so appointed. [C.'73, § 918; R., 
§ 804.] 

SEC. 1463. Pena l ty for official delinquency. If any auditor or treas
urer or other officer shall neglect or refuse to perform any act or duty spe
cifically required of him, such officer shall be guilty of a misdemeanor, and, 
upon conviction, shall be fined in any sum not exceeding one thousand dol
lars, and he and his bondsmen shall be liable on his official bond for such 
fine, and for the damages sustained by any person through such neglect or 
refusal. [C. '73, § 919; R., §§ 744, 749, 805.] 

S E C . 1464. Refunding to counties. The auditor of state shall draw 
his warrant on the state treasury in favor of any county in the state for the 
amount of any excess in any fund or tax due the state from said county, 
excepting the state taxes. [16 G. A., ch. 113, § 1.] 

SEC. 1465. Warrant. When it shall appear from the books in the 
office of the auditor of state that there is a balance due any county in excess 
of any revenue due the state, except state taxes, he shall draw his warrant 
for such excess in favor of the county entitled thereto, and forward the same 
by mail, or otherwise, to the county auditor of the county to which it belongs, 
and charge the amount so sent to such county. [Same, § 2.] 

SEC. 1466. Delivered to t reasurer . The auditor to whom said war
rant is sent shall immediately, upon receipt thereof, deliver it to the treas
urer of his county, and charge the amount thereof to the treasurer, and 
shall acknowledge the receipt of the amount to the state auditor. [Same, § 3.] 

CHAPTER 4. 

OF ASSESSMENT AND COLLECTION OF COLLATERAL INHERITANCE TAX. 

J D ^ . A ; A % ', SECTION 1467. Rate. All property within the jurisdiction of this state, 
**"̂  ' ^ and any interest therein, whether belonging to the inhabitants of this state 

or not, and whether tangible or intangible, which shall pass by will or by 
the statutes of inheritance of this or any other state, or by deed, grant, sale 
or gift made or intended to take effect in possession or in enjoyment after 
the death of the grantor or donor, to any person in trust or otherwise, other 
1¡han to or for the use of the father, mother, husband, wife, lineal descend-
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ant, adopted child, the lineal descendant of an adopted child of a decedent, 
or to or for charitable, educational or religious societies or institutions 
within this state, shall be subject to a tax of five per centum of i ts value, 
above the sum of one thousand dollars, after the payment of all debts, for 
the use of the state; and all administrators, executors and trustees, and any 
such grantee under a conveyance, and any such donee under a gift, made 
during the grantor ' s or donor's life, shall be respectively liable for all such 
taxes to be paid by them, respectively, except as herein otherwise provided", 
with lawful interest as hereinafter set forth, until the same shall have been 
paid. The tax aforesaid shall be and remain a lien on such estate from the 
death of the decedent until paid. [26 G. A., ch. 28, § 1.] 

S E C . 1468. Lien. I t shall be the duty of the executor, administrator 
or trustee, immediately upon his appointment, to make and file a separate 
inventory, any will to the contrary notwithstanding, of all the real estate of 
the decedent liable to such tax, and to cause the lien of the same to be 
entered • upon the lien book in the office of the clerk of the court in each 
county where each particular par t of said real estate is situated, and no 
conveyance of said estate or interest therein, which is subject to such tax 
before or after the entering of said lien, shall discharge the estate so con
veyed from the operation thereof. [Same, § 2.] 

S E C . 1469. Appraisal . All the real estate of the decedent subject to 
such tax shall, except as hereinafter provided, be appraised within th i r ty 
days next after the appointment of an executor, administrator or trustee, 
and the tax thereon, calculated upon the appraised value after deducting 
debts for which the estate is liable, shall be paid by the person entitled to 
said estate within fifteen months from the approval by the court of such 
appraisement, unless a longer period is fixed by the court, and, in default 
thereof, the court shall order the same, or so much thereof as may be neces
sary to pay such tax, to be sold. [Same, § 3.J 

S E C . 1470. Remainders . When any person whose estate, over and above 
the amount of his just debts, exceeds the sum of one thousand dollars shall 
bequeath or devise any real property to or for the use of the father, mother, 
husband, wife, lineal descendant, adopted child, or lineal descendant of 
such child, during life or for a term of years, and the remainder to a collat
eral heir or to a stranger to the blood, the court, upon the determination of 
such estate for life or years, shall, upon i ts own motion or upon the appli
cation of the treasurer of state, cause such estate to be appraised at its then 
actual market value, from which shall be deducted the value of any improve
ments thereon, or betterments thereto, if any, made by the remainder man 
during the time of the prior estate, to be ascertained and determined by the 
appraisers, and the tax on the remainder shall be paid by such remainder 
man within sixty days from the approval by the court of the report of the 
appraisers. If such tax is not paid within said time, the court shall then 
order said real estate, or so much thereof as shall be necessary to p a y such 
tax, to be sold. [Same, § 4.] 

; S E C . 1471. Life e s t a t e . "Whenever any real estate of a decedent shall 
be subject to such tax, and there be a life estate or interest for a term bf 
years given to a par ty other than named in the preceding section, and the 
remainder to a collateral heir or s t ranger to the blood, the court -shall 
direct the interest of the life estate of term of years to be appraised a t the 
actual market value thereof, and, upon the approval of such appraisement 
by the court, the par ty entitled to such life estate, or term of years, shall 
within sixty days thereafter pay such tax, and in default thereof the court 
shall order such interest in said estate, or so much thereof as shall be 
necessary to pay such tax, to be sold. Upon the determination of such life 
estate or term of years, the same provision shall apply as to the ascertain
ment of the amount of the tax and the collection of the same on the real 
estate in remainder as in like cases is provided in the preceding section. 
Whenever any personal estate of a decedent shall be subject to such tax, 
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and there be a life estate or interest for a term of years given to a party 
other than named in the preceding section, and remainder to a collateral 
heir or stranger to the blood, the court shall inquire into and determine the 
value of the life estate or interest for the term of years, and order and 
direct the amount of the tax thereon to be paid by the prior estate and that 
to be paid by the remainder man, each of whom shall pay their proportion 
of such tax within sixty days from such determination, unless a longer 
period is fixed by the court, and in default thereof the executor admin
istrator or trustee shall pay the same out of said property, and hold the 
same from distribution, and invest it at interest under the order of the 
court until said tax is paid, or until the interest on the same equals the 
amount of such tax, which shall thereupon be paid. [Same, § 5.] 

SEC. 1472. Executors or t rustees . Whenever a decedent appoints 
one or more executors or trustees and in lieu of their allowance or commis
sion, makes a bequest or devise of property to them which would otherwise 
be liable to said tax, or appoints them his residuary legatees, and said 
bequests, devises or residuary legacies exceed what would be a reasonable 
compensation for their services, such excess shall be liable to such tax, and 
the court having jurisdiction of their accounts, upon its own motion or on 
the application of the treasurer of state, shall fix such compensation. 
[Same, § 6.] 

SEC. 1473. Legacies charged, upon land. Whenever any legacies 
subject to said tax are charged upon or payable out of any real estate, the 
heir or devisee, before paying the same, shall deduct said tax therefrom 
and pay it to the executor, administrator, trustee or treasurer of state, and 
the same shall remain a charge and be a lien upon said real estate until it 
is paid; and payment thereof shall be enforced by the executor, adminis
trator, trustee or treasurer of state in his name of office, in the same man
ner as the payment of the legacy itself could be enforced. [Same, § 7.] 

SEC. 1474. Payment by executor or t rustee. Every executor, admin
istrator or trustee having in charge or trust any property subject to said tax, 
and which is made payable by him, shall deduct the tax therefrom, or shall 
collect the tax thereon from the legatee or person entitled to said property, 
and he shall not deliver any specific legacy or property subject to said tax 
to any person until he has collected the tax thereon. [Same, § 8.] 

SEC. 1475. Payment to state. All taxes imposed by this chapter shall 
be payable to the treasurer of state, and those which are made payable by 
executors, administrators or trustees shall be paid within fifteen months from 
the death of the testator or intestate, or within fifteen months from assum
ing of the trust by such trustee, unless a longer period is fixed by the 
court. All taxes not paid within the time prescribed in this act shall draw 
interest at the rate of eight per centum per annum until paid. [Same, § 9.]' 

SEC. 1476. Method of appraisement. All appraisements of real 
estate subject to such tax shall be made and filed in the manner provided 
for appraisement of personal property. When such real estate is situated 
in another county, the same appraisers may serve, or others may be 
appointed. [Same, § 10.] 

SEC. 1477. Collection. It is hereby made the duty of all executors, 
administrators or trustees charged with the management or settlement of 
any estate subject to the tax provided for in this chapter, to collect and pay 
to the treasurer of state the amount of the tax due from any devisee, grantee 
or donee of the decedent, except in cases falling under the provisions of 
sections fourteen hundred and seventy and fourteen hundred and seventy-
one hereof|*tfl~whicE cases the treasurer of-stete shall collect the same. 
Applications may be made to the district court by such executor, adminis
trator, trustee or state treasurer to sell the real estate subject to said tax 
in an equitable action, or, if made to the court having charge of the settle
ment of Said estate, the proceedings shall conform as nearly as may be to 
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those for the sale of the real estate of a decedent for the settlement of his 
debts. [Same, § 11.] 

SEC. 1478. Property certified to treasurer. Whenever any real 
estate of a decedent shall so pass, either in possession and enjoyment or in 
remainder as to be subject to such tax, the executor, administrator or 
trustee, within six months after he has assumed the duties of his trust, 
shall file with the treasurer of state a description of such real estate, giv
ing the name of the county where the same is situated, the name of the 
decedent, the name of the person or persons to whom it so passes, whether 
the same passes in possession and enjoyment in fee, for life or for a term of 
years (naming the term of years), and if a prior estate is created, he shall 
give the name of the remainder man. [Same, § 12.] 

SEC. 1479. Copy of appraisement. As soon as any such real estate 
is appraised it shall be the duty of the executor, administrator or trustee, 
if he has not been discharged, and if he has been finally discharged, then 
it shall be the duty of the clerk, to file with the treasurer of state a copy 
of such appraisement, stating also the amount of tax to be paid and within 
what time ordered to be paid. [Same, § 13.] 

SEC. 1480. Settlements with executors or trustees. No final settle
ment of the account of any executor, administrator or trustee shall be 
accepted or allowed unless it shall show, and the court shall find, that all 
taxes imposed by the provisions of this chapter upon any property or 
interest therein belonging to the estate to be paid by such executors, admin
istrators or trustees, and to be settled by said account, shall have been 
paid, and the receipt of the treasurer of state for such tax shall be the 
proper voucher for such payment. [Same, § 14.] 

SEC. 1481. Jurisdiction of court. The district court having either 
principal or ancillary jurisdiction of the settlement of the estate of the 
decedent shall have jurisdiction to hear and determine all questions in rela
tion to said tax that may arise affecting any devise, legacy or inheritance, 
or any grant or gift, under this chapter, subject to appeal as in other cases, 
and the treasurer of state shall in his name of office represent the interests 
of the state in any such proceeding. [Same, § 15.] 
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TITLE VIII. 
OP ROADS, BRIDGES AND FERRIES, AND THE DESTRUCTION OF THISTLES. 

CHAPTER 1. 

Q? THE ESTABLISHMENT, ALTERATION AND VACATION OF ROADS. 

SECTION 1482. Jurisdiction over. The board of supervisors has the 
general supervision of the roads in the county, with power to establish, 
vacate and change them as herein provided, and to see that the laws in 
relation to them are carried into effect. [C. 73, § 920; R., § 819; C'51, § 514.] 

The board of supervisors is given power 
to establish highways along streams where 
it is practicable to thus avoid bridging such 
stream: See U 427, 428. 

Easement: A highway is nothing but an 
easement, comprehending the right of all 
the individuals in the community to pass 
and repass, with the incidental right of the 

Çublic to do all acts to keep it in repair, 
'he fee remains in the original owner: Du

buque v. Moloney, 9-450; Overman v. May, 35-
89. 

The prescriptive right to use material to 
keep the road in repair does not include the 
right to take material from the right of way 
for the repair of other public highways. 
Therefore, held, that the prescriptive right 
to span a river with a bridge, and use such 
bridge, did not include the right to quarry 
stone under the bed of the river under such 
bridge for general use in the repair of high
ways: Overman v. May} 35-89. 

Nothing passes as incident to the grant of 
an easement but what is requisite to its fair 
and reasonable enjoyment. Therefore, where 
a party dedicating a street reserved the right 
to construct a mill-race across it, held, 
that the reservation should be construed in 
the same way as the grant oi a like privi
lege, and that the party was under obliga
tion to restore the street, as nearly as possi
ble to its former condition by the construc
tion and maintenance of a bridge across it: 
Waterloo v. Union Mill Co., 59-437. 

A public highway being presumed to be 
for the benefit of the land owner is not an 
encumbrance on the title from which recov
ery can be had by the grantee under a war
ranty deed making no exception of the high
way: Harrison v. Des Moines â Ft. D. B. Co., 
91-114 

Where the highway becomes impassable 
the public has the right to go upon adjoin
ing premises for the purpose of passing, and 
such act will not constitute trespass upon 
such adjoining premises: Irwin v. Yeager, 
74-174. 

The fact that a party has himself ob
structed a highway so as to prevent its 
use in one direction in which it has fallen 
into disuse will not estop him from proceed

ing to abate as a nuisance and recover dam
ages for obstructions placed by others in an
other portion of the highway which is capa
ble of independent use: Miller v. Schenck, 
78-372. 

What constitutes: Something more than 
the mere right to use land for the purpose of 
travel is necessary to constitute a highway. 
I t must be traveled or at least capable of use 
in that way to make it such: State v. Shinkle, 
40-131. 

By ? 1572, bridges are a part of the pub
lic highway, and are therefore under the 
general supervision of the board of super
visors. The board cannot be compelled by 
mandamus to build, that being discretionary: 
State ex rel. v. Morris, 43-192. 

Public highways: It is the duty of the 
legislature to establish public highways for 
the passage and intercourse of the people of 
the state. I t may properly provide for the 
establishment of such highways as are neces
sary to enable every citizen to discharge his 
duties to the state, have access to market, 
school, church, etc., and in that case it may 
properly provide for the taking of private 
property, although in a particular case but 
one person is primarily or principally ben
efited: Bankhead v. Drown, 25-540. 

A citizen has the right to have access to 
the public roads, and the public has the right 
to have access to him, and a road which is 
the only one between a citizen and the pub
lic may properly be deemed a public road, 
although he is the only person reached: 
Johnson v. Board of Supervisors, 61-89; Pagels 
v. Oaks, 64-198. 

Private ways: A former statute (11 G. A., 
ch. 127), providing for the establishment of 
roads which were denominated private, to be 
established on the petition of the applicant 
alone, and at his cost, and which the public 
was not bound to work or keep in repair, and 
over which the party securing their estab
lishment might exercise exclusive control, 
held unconstitutional as authorizing the tak
ing of private property for a private and not 
a public use: Bankhead v. Brown, 25-540. 

"Where the sole object of a proposed way 
was to give the owner of a tract of land a 
more convenient outlet, he having already 



566 
Ti<¡, VIII. Ch. 1. ESTABLISHMENT OF ROADS. §1482 

access to his premises by a public highway, 
held, that such proposed way was a private 
way, and the establishment thereof under 
the provisions for public highways was un
constitutional: Richards v. Wolf, 82-358. 

Jurisdiction: All the jurisdiction in rela
tion to roads and highways formerly exer
cised by county judges is now conferred 
upon the board of supervisors: Kennedy v. 
Dubuque, C. & M. R. Co., 34-421. 

Under particular statutes, held, that the 
power to establish a highway within the cor
porate limits of a city existed in the same 
tribunal which had authority to establish 
highways outside of such corporate limits: 
Knowles v. Muscatine, 20-248. 

A county has power to grade and improve 
its public roads, and issue warrants in pay
ment therefor: Long v. Boone County, 32-181. 

Boards of supervisors have no authority 
to establish highways within the corporate 
limits of cities or incorporated towns: Gal-
laher v. Head, 72-173: and see \ 751. 

Dedication: A highway may exist in this 
state arising from dedication and prescrip
tion, notwithstanding the provisions of the 
statute for the establishment of highways: 
Mosier v. Vincent, 34-478; Baldwin v. Herbst, 
54-168. 

A highway may be established by the 
dedication of land for that purpose and its 
acceptance by the public: Casey v. Tama 
County, 75-655. 

Where acts indicating the intent of the par
ty to dedicate for a highway are shown, the 
party should be allowed to explain the inten
tion with which such acts were done: Oood-
fellow v. Riggs, 88-540. 

So acts and declarations of the party may 
be shown on his own behalf for the purpose 
of negativing an intent which might other
wise be inferred from his acts: Ibid. 

Where the dedication of right of way for 
a highway is claimed to have been made by 
the land owner, proof of use may be compe
tent to show an acceptance, and the lapse of 
any particular period of time is unnecessary 
if the evidence is otherwise sufficient to show 
an intention to dedicate. If the owner of 
land knows for a series of years that the 
public are using and making a road thereon 
as a highway and expending money in its im-

\ provement, and he acquiesces in what they 
^ are doing, such facts will be considered evi

dence tending to show actual dedication: 
State v. Birmingham, 74-407. 

The provisions of \ 3004 as to the acqui
sition of easements by adverse possession 
relate to titles claimed by prescription and 
not to dedication, but evidence that the 
claimed highway was traveled to some ex
tent by the public with the knowledge of the 
owner will not be sufficient to show a dedi
cation where the land has not been thrown 
open and the road has remained practically 
impassable as a highway: Gray v. Haas, 67 
N. W.,394. 

The construction of a culvert and other 
work upon the highway fitting it for travel 
constitutes a sufficient acceptance: Devoc v. 
Smeltzcr, 86-385. 

Proof of use in connection with other facts 
it, competent to prove title by dedication: 
.'hmcombe v. Powers, 75-185. 

And held that knowledge of the use might 
be inferred from the use of the road by the 
public in such manner that a reasonable 
man would see and learn of it: Ibid. 

Adverse possession: Failure of the pub
lic to assert any right to land by reason of a 
claim in regard to a highway for thirty yeai's, 
and long-continued adverse use and occupa
tion by plaintiff and his grantors in good 
faith, held sufficient to estop the public from 
asserting any right to such land as a high
way: Smith v. Oorrell, 81-218. 

Where a strip of land was recognized by 
the land-owner as a highway, by construct
ing bars at each end thereof for the use of 
the public, and by abstaining from cultivat
ing the same, and was used for that purpose 
by the public without objection, held, that 
although it thus remained inclosed, the 
owner could not claim rights therein ad
versely to the public by reason of his posses
sion: Hempsted v. Huffman, 84-398. 

Where a survey has been accepted by the 
parties and the public as correct, and the 
highway used in accordance therewith for 
ten years, the lines of such survey will be 
recognized as binding: Crismon v. Deck, 84-
344. 

Where a highway had been used for more 
than twenty years and had been generally 
believed to be upon a certain line, though 
not upon that line, held, that the claim of the 
public was confined to the true line, and as 
the use must correspond to the claim of right, 
the public had gained no title by prescrip
tion: Bolton v. McShane, 79-26. 

Under particular circumstances, held, that 
the fact that a road on the line, claimed by 
defendant to be the line of the public high
way, was worked and traveled by the defend
ant for twenty-five years without objection 
on the part of the plaintiff, and the further 
fact that plaintiff built and so maintained 
his fences as to indicate an intention not to 
claim any of the land so used as against the 
public, raised a strong presumption in favor 
of defendant's claim, which was not over
come by the evidence; and held that, even 
had no steps been taken to establish a high
way on the land in question in the manner 
provided by law, the court would be justified 
in finding that it had been established by 
the acts of the plaintiff and of the public, 
and by the lapse of time: Sherman v. Hast
ings, 81-372. 

Where a highway was used for many years 
without being- fenced, bridged or worked 
and houses wore built with reference to it 
as traveled and it subsequently appeared 
that it was not on the line of the original 
location, held, that the line of travel would 
govern as against the record of the location, 
the original location being in dispute: Tae-
ger v. Riepe, 90-484. 

The fact that one who claims to have had 
possession of a highway adverse to the public 
for such length of time as to have acquired 
adverse title allowed the public to pass 
through his inclosed premises by letting 
down and putting up bars will not defeat the 
claim of adverse possession: Ncff v. Smith, 
91-87. 

In a particular case, held, that the evi
dence did not show a sufficient adverse user 
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owner is in the same position: Miller v. 
Schenck, 78-372. 

Where it appeared that a public highway 
had been claimed and used adversely to de
fendant for the statutory period, held, that a 
highway by prescription was thereby shown. 
McAllister v. Pickup, 84-65. 

See, also, as to adverse possession, notes 
to I 3447. 

The public may lose its right to all or 
part of a legally established highway by non-
use: Larson v. Fitzgerald, 87-402. 

SEC. 1483. Width. Roads hereafter established, unless otherwise fixed 
by the board, shall be at least sixty-six feet wide, and in no case less than 
forty; within those limits they may be increased or diminished in width, 
altered in direction, or vacated, by pursuing the course herein prescribed. 
[C.73, § 921; R., §§ 820, 821; C 5 1 , §§ 515, 516.] 

of the land in question to authorize a finding 
that the public had acquired a right to the 
same as a public highway: Ladd v. Osborne, 
79-93. 

A land-owner who signs the petition and 
accompanying deed of dedication for the land 
covered by the highway cannot be heard to 
say that so much of the road as passes over 
his land is not duly established where the 
road has been actually used from the time of 
such proceedings; and a grantee of such 

The auditor has no power to establish a 
highway of less width than sixty-six feet, 
and if he attempt to do so the board of su
pervisors may set aside his action: State v. 
Wagner, 45^82. 

Although the road is established by the 
auditor, and is less than sixty-six feet in 
width, if the record of his action is read 
over to and approved by the board, such ac
tion becomes substantially the action of the 
board, and is proper: State v. Barlow, 61-572. 

The fact that the road as established is 
wider than authorized does not render the 
order establishing it void. It is an irregu
larity which cannot be taken advantage of in 
a collateral proceeding: Knowles v. Musca
tine, 20-248. 

The statute (2 2026) authorizing street rail
ways to extend their lines beyond the city 
limits over highways which are of the width 
of one hundred feet or more contemplates 
and authorizes the establishment of high
ways more than sixty-six feet in width: 
Linn County v. Hewitt, 55-505. 

A road supervisor may be enjoined from 
erecting a bridge at the side of the highway 
where it will cause injury to a hedge of an 
adjoining land owner, and render necessary 
the destruction of shade trees in front of his 
premises, when it might, with some addi
tional expense, be constructed in the middle 
of the highway without causing such dam
age: Quinton v. Burton, 61-471. 

There is no presumption that a highway 
originating by prescription is of the width 

SEC. 1484. Petition. Any person desiring the establishment, vacation 
or alteration of a road shall file in the auditor's office of the proper county 
a petition, in substance as follows: 

To the board of supervisors of county : 
The undersigned asks that a road commencing at and running 

thence and terminating at , .. .. be established, vacated, or 
altered (as the case may be). [C. 73, § 922.] 

required in case of highways laid out under 
the statute. The width of such highway is 
a question of fact for the jury, to be deter
mined from the facts and circumstances. 
The court cannot, as a matter of law, say 
that a road acquired by prescription or use 
is of any particular width beyond such por
tion as is actually used by the public: Davis 
v. Clinton 58-389. 

Where, by agreement constituting dedi
cation of a highway to public use, it was 
stipulated that the road should be estab
lished as it had been used, and the width as 
thus used was found to be twenty-six feet, 
held, that the highway as established by the 
dedication was properly determined to be 
of that width: Hugh v. Haigh, 69-382. 

Where an order of the county court estab
lishing a highway was based upon the plat 
of the commissioner, upon which plat it was 
described as thirty-three feet in width, held, 
that it must be presumed to have been in
tended to establish a highwav of that width 
although not so specified in the order of es
tablishment: State v. Schilb, 47-611. 

Kon-use of a strip of land included within 
the highway and occupancy thereof by an 
adjoining owner will not bar the rights of 
the public in such strip. The adjoining 
owner is charged with knowledge that by 
law the highway is sixty-six feet in width: 
Rae v. Miller, 68 N. W., 899. 

As to width of bridges, see § 1572 and 
notes. 

Before a highway can be lawfully estab
lished a petition asking its establishment 
must be presented to the board of supervis
ors. Until this is done the board has no ju
risdiction or power to establish a highway, 
and if it does so its action is absolutely void. 
And where the petition asked for the open
ing and .re-establishment of a highway, held, 
that proceedings thereunder to establish 

were not authorized. Also held, that in such 
cases the county could not be estopped by-
the acts of its auditor, and the board, from 
setting up the illegality of the proceeding: 
Curtis v. Pocahontas County, 72-151. 

Where a petition with reference to a high
way is blank as to what is asked it will not 
confer jurisdiction on the board and the ac
tion of the board in establishing a highway 
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in pursuance to such petition will be void: 
Lehmann v. Beinhart, 90-346. ^ 

While the establishment need not be 
asked in terms there must be something 
in the petition clearly indicating the relief 
sought: Ibid. 

The petition for a highway need not fol
low the precise language of the statute: Mc-
Collister v. Shuey, 24-362. 

If it asks for the appointment of a commis
sioner to locate a highway, etc., instead of 
for the establishment of the highway, it is 
not so materially defective as to invalidate 
the proceedings: State v. Pitman, 38-252. 

It is not improper to ask in the petition 
the change of a highway instead of the loca
tion of a new highway and the vacation of 
one already established: Harris v. Mahaska 
County, 88-219. 

Where the notice was that a petition 
would be presented for a new road, and the 
petition asked that a commissioner be ap
pointed and the necessary steps taken to open 
the road, held, that there was a substantial 
compliance with the statute: Stevens v. Board 
of Supervisors, 41-341. 

The petition need not specify the width 
of the proposed highway. Such specification 
is surplusage: Slate v. Wagner, 45-482. 

A petition will not be insufficient to give 

to the county auditor, who is the clerk of the 
board, instead of to the board itself, or be
cause it does not expressly ask" for the estab
lishment of the road, when its object is 
abundantly evident, in that it states that the 
road is needed and asks for the appointment 
of a commissioner: State v. JBarloiv, 61-572. 

Under former statutes requiring that the 
petition for the establishment of a highway 
should be signed by at least twelve house
holders of the county, held, that the absence 
of an allegation that the petitioners were 
householders, or of a recital of such fact in 
the record, was not a fatal defect, if the road 
was otherwise a legal one: Keyes v. Tait, 19-
123. 

Where a petition for the establishment 
of a highway has been filed and the commis
sioner appointed has reported adversely, a 
subsequent request for the appointment of a 
new commissioner can not be considered a 
new petition in such sense as to render valid 
the action of the auditor or supervisors on a 
favorable report by a second commissioner 
thus appointed: Devoe v. Sineltzer, 86-385. 

A proceeding to establish a public high
way being in its nature public and for the 
benefit of the whole public, a contract by the 
party who has commenced such proceeding, 
for its abandonment, is contrary to public 
policy and void: Jacobs v. Tobiason, 65-245. the board jurisdiction merely because it runs 

SEC. 1485. Bond. Before filing such petition, the auditor shall require 
the petitioner to give a bond, with sureties to be approved by him, conditioned 
that all expenses growing out of the application will be paid by the obligors, 
in case the contemplated road is not finally established, altered or vacated, 
as asked in the petition. [C. 73, § 923; R., § 826; C. '51, § 521.] 

A failure to require the bond here men- it, his action cannot be said to be without 
jurisdiction, the provision in regard to a 
bond being simply directory: State v. Barlow, 
61-572. 

tioned will not invalidate the proceedings: 
Woolsey v. Board of Supervisors, 32-130. 

If the auditor allows the petition to be 
filed without a bond, and proceeds to act upon 

SEC. 1486. Commissioner. When the foregoing requirements have 
been complied with, the auditor shall appoint some suitable and disinterested 
elector of the county as commissioner, to examine into the expediency of 
the proposed establishment, alteration or vacation, and report accordingly. 
[C.73, § 924; R., § 828; C.'51, § 523.] 

SEC. 1487. Expediency. The commissioner is not confined to the pre
cise matter of the petition, but may inquire and determine whether that or 
any road in the vicinity, answering the same purpose and in substance the 
same, be required; but no road shall be established through any burying-
ground, nor through any garden, orchard, or ornamental ground contiguous 
to any dwelling-house, or so as to cause the removal of any building, with
out the consent of the owner. [18 G. A., ch. 50; C.73, § 925; R., § 830; C. 
'51, § 525.] 

Under the corresponding section of Code 
of '51, held, that the commissioner had no au
thority to lay out a highway beyond the ter
mini fixed in the petition, and the proceed
ings as to any such portion would be void: 
State v. Molly, 18-525. 

In a particular case, held, that the evi
dence did not justify the finding that at the 
time the examination and report of the com-

SEC. 1488. Report. In forming his judgment, he must take into 
account the public and private convenience, and the expense of the proposed 
road, and, if he thinks the public convenience requires it, shall proceed at ' 

missioner were made the highway extended 
through garden, orchard, or ornamental 
grounds contiguous to a dwelling house. Im
provements afterwards placed in the pro
posed highway not being so placed in good 
faith and for a proper purpose, should not be 
permitted to defeat the establishment of the 
road: Ballou v. Elder, 64 N. W., 622. 
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once to lay the same out, if the circumstances are such as to enable him to 
do so without having the same surveyed; but if, in his judgment, such road 
should not be established, or the alteration or vacation made, he shall pro
ceed no further, and in either case shall, within thirty days after the day of 
his appointment, file his report in the auditor's office. [19 G. A., ch. 80; 
C.73, §§ 926-8, 934; R., §§ 831-3, 840-1; C.'51, §§ 526-8, 535-6.] 

An adverse report ends all proceedings was taken, held, that this was not sufficient 
under the petition, and the report of another to show the establishment of the highway: 
commissioner appointed by the auditor would Carey v. Weitgenant, 52-660. 
have no validity: Cook v. Trigg, 52-709. "Where the commissioner reports against 

A report against a road by the commis- the establishment of a proposed highway the 
sioner is an official determination, and the proceedings under the petition are termi-
application cannot be considered as longer nated, and the appointment of another corn-
pending: Morgan v. Miller, 59-481. missioner and his report in favor of its es-

Where it appeared that upon proper peti- tablishment will not give the auditor or 
tion a commissioner was appointed to view supervisors any jurisdiction to act: Devoe v. 
and lay out a road, and that he made a sur- Smeltzer, 86-385. 
vey and report, but that no further action 

SEC. 1489. Survey made—commissioner sworn. If the precise 
location of the road cannot otherwise be given, he must cause the line 
thereof to be surveyed and plainly marked out, and, if he is a person other 
than the county surveyor, must be sworn to faithfully and impartially dis
charge his duty, and, after thus qualifying, he shall have authority to swear 
any assistants employed, to faithfully and impartially perform their duties 
in aiding him in laying out or altering the road. [C.73, §§ 929, 930; R., §§ 
834-5; C. '51, §§ 529, 530.] 

That the officer by whom the commission- ceedings will be set aside on that account: 
er was sworn was not qualified to administer Woolsey v. Board of Supervisors, 32-130. 
oaths is not such irregularity that the pro-

SEC. 1490. Mile posts and stakes. Mile posts must be set up at the 
end of every mile, and the distance marked thereon, and stakes must be set 
at each change of direction, on which shall be marked the bearings of the 
new course. Stakes must also be set at the crossing of fences and streams, 
and at intervals in the prairie not exceeding a quarter of a mile each; in the 
timber the course must be indicated by trees suitably blazed. [C. 73, § 931; 
R., §836;C.'51, §531.] 

The provisions of this section and the one the commissioner proceeds to lay out the 
following are directory only, and the failure highway without the aid of a surveyor (under 
to comply with them will not render the g 1488) may well be questioned: McCollister v. 
proceedings illegal or void. Whether it is Shuey, 24-362. 
intended that they shall be followed when 

SEC. 1491. Bearing trees—monuments. Bearing trees must, when 
convenient, be established at each angle and mile post, and the position of 
the road relative to the corners of sections, the junction of streams, or any 
other natural or artificial monument or conspicuous object, must, as far as 
convenient, be stated in the field-notes and shown on the plat. [C. 73, § 
932; R., §837 ;C51 , §532.] 

SEC. 1492. Plat and field-notes. A correct plat of the road or altera
tion, together with a copy of the field-notes of the surveyor, if one has been 
employed, must be filed as a part of the commissioner's report. [C. 73, § 
933; R., §838 ;C51 , §533.] 

SEC. 1493. Report—objections—claims for damages. If the com
missioner 's report is in favor of the establishment, alteration or vacation 
of the road, it shall show the number of bridges required, and the probable 
cost thereof ; and the auditor shall appoint a day, not less than sixty nor more 
than ninety days from such time, when the petition and report will be acted 
upon, on or before which day all objections to the establishment, alteration 
or vacation of the road, and all claims for damages by reason of its estab
lishment or alteration, must be filed in the auditor's office. [19 G. A., ch. 
80; C. 73, § 934; R., §§ 840-1; C. '51, §§ 535-6.] 
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Where final action appeared to have been 
had at a date subsequent to the one fixed, 
held, that it would be presumed that by 
proper resolution action was postponed to 
the day upon which it was had: Woolsey v. 
Board of Supervisors, 32-130. 

The fixing of the date for final hearing 
less than sixty days distant is an irregularity 
which will not invalidate subsequent pro
ceedings, nor render them subject to collat
eral attack: State v. Kinney, 39-22G. 

Where an auditor set a day for final hear

ing one day beyond the limit here fixed, and 
afterward, in a proceeding to enjoin the 
road supervisor from opening the road so 
laid out, there was a trial involving the va
lidity of the road, and the opening of the 
same was perpetually enjoined, held, that 
the same was a binding adjudication that no 
road had ever been established: Dicken v. 
Morgan, 59-157. 

A party whose claim is not filed within 
the time fixed has no constitutional r ight to 
damages: See notes to I 1501. 

SEC. 1494. Day fixed. The time for the commissioner to commence 
the examination shall be fixed by the auditor, and if he fails to so commence, 
or so report as prescribed in the preceding section, the auditor may fix 
another day, or extend the time for making such report, or may appoint 
another commissioner. [C. 73, § 935; R., § 829; C. '51, § 524.] 

SEC. 1495. Notice served. Within twenty days after the day is fixed 
by the auditor as above provided, a notice shall be served on each owner of 
land lying in the proposed road, or abutting thereon, as shown by the trans
fer books in the auditor's office, who resides in the county, in the manner 
provided for the service of original notices. If the owner of the land as 
thus shown does not reside in the county, similar notice shall be served 
upon any person who is in the actual occupancy of such land. In any case, 
notice shall be published for four weeks in some newspaper printed in the 
county. The notice may be in the following form: 

To all whom it may concern: The commissioner appointed to locate, 
vacate, or alter (as the case may be) a road commencing at in 
county, running thence (describe in general terms all the points as in the 
commissioner's report, giving the names of the owners of the land through 
which the proposed road passes as they appear upon the transfer books of 
the auditor's office), and terminating at , has reported in favor of the 
establishment, vacation, or alteration thereof, and all objections thereto, or 
claims for damages, must be filed in the auditor's office on or before noon of 
the day of , A. D , or such road will be established, 
vacated, or altered without reference thereto. 

[19 G. A., ch. 109; C.73, § 936.] 
The provision authorizing the establish

ment of a road upon notice by publication is 
not in conflict with the constitution: State v. 
Chicago, M. á St. P. B. Co., 80-586. 

There is nothing in the statute requiring 
the seal of the auditor to the notice to be 
served by publication, and such seal is there
fore not necessary: Ibid. 

When notice is given to the persons ap
pearing by the transfer books to be the un
conditional owners of the land, and also by 
publication, the jurisdiction becomes com
plete. Notice to conditional owners, or others 
not shown by the transfer books (and not oc
cupants), is not necessary: Wilson v. Hatha
way, 42-173. 

One whose ownership is not shown upon 
the transfer books and who does not appear 
to have been a resident of the county cannot 
complain of want of personal notice: McKin-
ney v. Baler, 69 N. W., 683. 

Such notice should be served personally 
upon the owner as shown by the transfer 
books, when he resides in the county, but if 
he be a nonresident, then upon the actual 
occupant of the land, although the name of 
such occupant does not appear from such 
bQoks: Alcott v. Acheson, 49-569. 

County Auditor. 
Under § 519 of the Code of '51, requiring 

that notice of the presentation of the petition 
for laying out a highway be posted for four 
weeks, held, that the notice appearing by the 
record being insufficient, it would not be 
presumed that there was other notice, but 
that the proceeding would be deemed in
valid: State v. Waterman, 79-360. 

Under the Code of '51, held, that a notice 
of presentation of a petition for a highway 
was fatally defective in failing to specify the 
time when the application would be made: 
Ibid. 

A domestic corporation owning and oper
ating a railway is in notorious occupation of 
its right of way and is entitled to notice, be
ing deemed a resident of the county through 
which its line runs. This is true although 
its ownership of its right of way docs not ap
pear on the transfer books: Chicago, B. I. tfe 
P. B. Co. v. Elliilwrpe, 78-415. 

It is only residents of the state, in actual 
occupancy of land, who are entitled to per
sonal notice. Notice need not be given to ft 
foreign railway company across whose r ight 
of way the highway passes, by personal serv
ice upon its officers or agents. Publication 
of notice is sufficient in such case. Also Iteld, 
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that as the railway company did not appear 
from the transfer books to be owner of its 
right of way, it was not entitled to notice: 
State exrel. v. Chicago, B. & Q. B. Co., 68-135. 

Where a railway company does not ap
pear by the transfer books to be the owner 
of land over which a highway is to be estab
lished, no personal notice to such railway is 
required, whether it be a domestic corpora
tion or a foreign corporation which has filed 
its articles of incorporation with the secre
tary of state: State v. Chicago, M. & St. P. B. 
Co., 80-586. 

The provisions in regard to notice for the 
establishment of a highway have no applica
tion to the state: Snyder v. Foster, 77-638. 

Where by the transfer books title is shown 
in one who is deceased, notice to one who by 
the records appears to be heir is not re
quired: Starry v. Treat, 71 N. W., 350. 

A railroad incorporated in the state and 
operating its road through the county is a 
resident of the county in such sense that 
notice should be served upon such company 
of the location of a highway across the com
pany's right of way, it being in occupation 
of the land and the owner not being a resi
dent of the county: State ex rel. v. Iowa Cent. 
B. Co., 91-275. 

Error in the description of the starting 
point of the highway in the petition and 
notice, held sufficient to render the proceed
ings thereunder void, although such error 
was discoverable by careful examination on 
the face of the petition and notice: Butter-
field v. Pollock, 45-257. 

Under a previous statute, requiring thirty 
days' notice to be given of the filing of a peti
tion for the highway, but containing no pro
vision requiring the recording of such notice 
and proof of posting thereof, held, that the 
court would be warranted from the evidence 
of the appointment of commissioners, and the 
giving of notice, and the long lapse of time 
during which the right of the public had re
mained unchallenged, in inferring that the 
requisite proof had been made and lost: Keyes 
v. Tait, 19-123. 

Under such statute, held, that proof of the 
method of posting the notice might be made 
to the board of supervisors by parol evidence, 
and it would be presumed that proof in that 
manner was made, although the affidavits 
filed showing proof were not sufficient: Wool-
sey v. Board of Supervisors, 32-130; Can- v. 
Fayette County, 37-608. 

In order to enable the auditor to act it is 

not necessary that there be filed formal proof 
of publication of the notice required by stat
ute; his determination that notice has been 
duly published, while not conclusive, is suffi
cient to cast upon anyone questioning his acT 
tion the burden of proving want of publica
tion: Pagels v. Oaks, 64-198. 

Under the Revision held, that a recital in 
the record that due notice had been given 
was prima facie evidence of that fact: State 
v. Pitman, 38-252. 

The failure to give notice as required 
renders the action in establishing the high
way void, and notice will not be presumed 
from the fact of establishment alone: State v. 
Anderson, 39-274; State v. Weimer, 64-243; 
McBumey v. Graves, 66-314; Chicago, B. I. & 
P. B. Co. v. Ellithorpe, 78-415. 

The notice is jurisdictional and will not 
be presumed from the fact of the establish
ment but where the order of establishment 
rests upon a finding that the prerequisites 
of the law have been complied with it will be 
presumed that the board determined that 
the proper notice was given and this will be 
sufficient to show the fact of notice unless 
the contrary appears: State v. Minneapolis & 
St. L. B. Co., 88-689. 

Jurisdiction will be presumed if it be 
shown by the record that the tribunal estab-. 
lishing the road decided that sufficient notice 
had been given and that if the record shows 
that notices were posted it will be presumed 
that proper proof was introduced to show 
that they were put up in the manner required 
by law: Larson v. Fitzgerald, 87-402. 

The giving of the notice required is neces
sary in order to confer jurisdiction on the 
board of supervisors to act in the matter: 
Moffit v. Brainard, 92-122. 

Injunction to restrain the enforcement of 
the order in such a case is a proper remedy: 
Ibid. 

Under the provisions of the Code of '51 
requiring notice to be given at the time 
when the commissioner will make the ex
amination, a failure to give such notice of 
the fact of the examination at the time speci
fied will not render the subsequent estab
lishment of the highway invalid: Larson v. 
Fitzgerald, 87-402. 

The statutory provisions for vacation of 
highways requiring notice, etc., are not ap
plicable to vacation of streets and alleys 
which by statute are under the control of the 
city council: Dempsey v. Burlington, 66-687. 

SEC. 1496. Auditor may act—approved by board. If no objections 
or claims for damages are filed on or before noon of the day fixed therefor, 
and the auditor is satisfied the provisions of the preceding section have 
been complied with, he shall proceed to establish, alter or vacate such road 
as recommended by the commissioner, upon the payment of costs. If such 
costs are not paid within ten days, the auditor shall report his action in the 
premises to the board of supervisors at its next session, who may affirm 
the action of the auditor, or establish such road at the expense of the 
county. [C. 73, § 937.] 

The auditor has no power to fix the width 
of a highway established by him at less than 
sixty-six feet: See g1483 and note. 

Under 12 G. A., ch. 160, held, that the 
notion of the auditor was subject to review 

by the board: Brooks v. Payne, 38-263; and 
that an appeal from the action of the auditor 
did not lie, but only from the action of the 
board: Newell v. Perkins, 39-244. 

In order to enable the auditor to aet, it 
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ia not necessary that there be filed formal not conclusive, is sufficient to cast upon any 
proof of publication of the notice required one questioning his action the burden of 
by the preceding section; his determination proving want of publication: Pagels v. Oaks, 
that notice has been duly published,*while 64-198. 

S E C . 1497. N e w no t i ce g iven . If the auditor is satisfied that the 
notice has not been given, he shall appoint another day, and cause such 
notice to be served or published as required in the first instance, and there
after proceed as provided above. [C. 73, § 938.] 

S E C . 1498. Objections o r c l a ims . If objections to the establishment 
of the road or claims for damages are filed, the further hearing of the 
application shall stand continued to the next session of the board of 
supervisors held after the commissioners appointed to assess the damages 
have reported. All claims for damages and objections to the establishment, 
al terat ion or vacation of the road must be in writing, and the s tatements in 
the application for damages shall be considered denied in all subsequent 
proceedings. [C.73, §§ 939, 941; R., § 842; C.'51, § 537.] 

The fact that the only claim for damages not authorize the recovery of damages, 
which is filed is paid will not authorize the either by an adjacent property owner or 
auditor to establish the highway, but the any other person for the vacation of a high-
hearing must be continued to the next meet- way: Brady v. Shinhle, 40-576; Ellsworth v. 
ing of the board: Ressler v. Hershire, 52-568. Chickasaio County, 40-571; Grove v. Allen. 92-

This section and \ 1501 do not provide in 519. 
what cases damages shall be allowed, and do 

S E C . 1499. Appraisers appointed. Upon the expiration of the time 
for filing claims for damages, if any are filed, the auditor shall appoint 
three disinterested electors of the county as appraisers, to assess the 
amount of damages any claimants may sustain by reason of the establish
ment or alteration of such road, and shall give them notice of their appoint
ment, and fix a day and hour at which they shall meet at his office, or tha t 
•of some justice of the peace, to qualify; and if they do not all appear at the 
time and place named, or within one hour thereafter, the auditor or justice, 
a s the case may be, shall fill any vacancies by the appointment of others, 
and swear such appraisers to faithfully and impartially assess the damages 
claimed. Such appraisers shall proceed at once to perform their duties, 
and, after assessing the damages sustained by the claimants, respectively, 
shall report the amount sustained by each, in writing, to the auditor, within 
th i r ty days from the date of their appointment. [C. 73, §§ 940, 942-3; R., §§ 
843-7; C.'51, §§538-42.] 

. Timber growing upon the land appropri- Claimants for damages have a direct in-
ated for the purpose of a public highway re- terest in the appointment of appraisers and 
mains the property of the former owner, and the statute intends that the appraisers shall 
is not to be taken into account in estimating be appointed on the day fixed for filing 
l i s damages: Beaton v. Polk County, 9-594. claims and an earlier appointment will con-

Where, upon failure of one of the ap- stitute error: Abney v. Clark, 87-727. 
praisers to meet with the others on the day Where, upon the absence of one of the 
fixed, they adjourned instead of filling his appraisers, instead of his place being filled, 
place, held, that, in the absence of any proof action was postponed to another date, when 
of prejudice caused thereby, the proceed- he was present and acted, held, that in the 
ings would not be treated as erroneous upon absence of a showing of prejudice there was 
a review by certiorari: Johnson v. Board of no error: Johnson v. Supervisors, 61-89. 
Supervisors, 61-89. 

S E C . 1500. Postponement—costs . Should the report not be filed in time, 
or should any good cause for delay exist, the auditor may postpone the time 
for final action on the subject, and may, if necessary, appoint other apprais
ers . Should no damages be awarded the applicants therefor, all the costs 
growing out of their claims shall be paid by them. [C. 73, §§ 944-5; R., §§ 
848, 850; C. '51, §§ 543, 545.] 

S E C . 1501. F ina l action. "When the time for final action arrives, the 
board may hear testimony, receive petitions for and remonstrances against 
the establishment, vacation or alteration, as the case may be, of such road, 
and may establish, vacate or alter, or refuse to do so, as in their judgment, 

36 
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founded on the testimony, the public good may require. Said board may 
increase or dimmish the damages allowed by the appraisers, and may make 
such establishment, vacation or alteration conditioned upon the payment, 
in whole or in part, of the damages awarded", or expenses in relation thereto. 
[C.73, § 946; R , § 851; C '51, § 546.1 

Proceedings before the board: Where 
two applications are, in effect, for the same 
road, by different routes, they may be con
sidered together: Brown v. Ellis, 26-85. 

Where, in a proceeding before the board, 
one of the members refused to be sworn as a 
witness unless required to, but it appeared 
that his evidence, if given, would have been 
cumulative, and the action in the premises 
was not dependent upon it, held, that the dis
cretion of the board in the matter would not 
be interfered with: Ibid. 

Dismissal: The proceeding is not for the 
benefit of the person commencing it, but is 
by the state for the benefit and advantage of 
the public, and the petitioner acquu-es no 
rights or advantages by it. Therefore, an 
agreement by him for a consideration to 
abandon the proceeding is against public 
policy and void: Jacobs v. Tobiason, 65-245. 

The fact that previous proceedings for 
establishment of a highway have been dis
missed by the board will not bar their right 
to establish a highway over the same lines, 
upon a subsequent application: Pagels v. 
Oaks, 64-198. 

Time for hearing1: Where final action ap> 
peared to have been had at a date subsequent 
to the one fixed, held, that it would be pre
sumed that, by proper resolution, action was 
postponed to the day upon which it was had: 
Woolsey v. Board of Supervisors, 32-130. 

The fixing of the date for final hearing 
less than sixty days distant is an irregularity 
which will not invalidate subsequent pro
ceedings, nor render them subject to collat
eral attack: State v. Kinney, 39-226. 

Where, upon failure of one of the apprais
ers to meet with the others on the day fixed, 
they adjourned instead of filling his place, 
held, that, in the absence of any proof of 
prejudice caused thereby, the proceedings 
would not be treated as erroneous upon a re
view by certiorori: Johnson v. Board of Su
pervisors, 61-89. 

Conditional establishment: Where the 
establishment is conditioned on the payment 
of the expenses thereof, it is not necessary 
that the time for such payment be fixed in 
the order: Brown v. Ellis, 26 85. 

Where the proceedings did not definitely 
locate a portion of the highway upon the 
ground, but left it to be located by the peti
tioners, held, that such establishment as to 
the portion thus left to be located not being 
shown, the highway could not be deemed 
established in any part: Barnes v. Fox, Cl-18. 

Where a highway is established upon con
ditions, it is not to be regarded as fully es
tablished so as to become a legal highway 
until the conditions are complied with: State 
v. Glass, 42-56. 

A final order once made as contemplated 
by statute acquires the character of an adju
dication as to the establishment of the high
way and the amount of damages, if any, and 
the parties cannot again litigate the ques

tion in a new proceeding. The judgment is 
conclusive until set aside: Hupert v. Ander
son, 35-578. 

Although the road is established on a dif
ferent line from that requested and recom
mended, the action, while it may be errone
ous, will not be void: Davenport Mutual Sav
ings, etc., Ass'n v. Schmidt, 15-213. 

If upon an appeal from the action of the 
board as to the amount of damages, the cir
cuit court increase the amount allowed, the 
board may reconsider their action and refuse 
to establish the highway: Nelson v. Ooody-
koontz, 47-32. 

An order for the establishment of the 
highway, conditioned upon payment of dam
ages, etc., is such a final order as may be 
appealed from under $ 1513. It is not neces
sary to wait for the unconditional order con
templated in the following section: McNicols 
v. Vr'ilson, 42-385. 

The statute does not authorize the board 
to reconsider its action at a previous meet
ing establishing a highway; and where a. 
highway had been fully established, and at 
the second regular meeting of the board 
thereafter proceedings were taken to change 
such action, held, that such proceedings were 
invalid, being in the nature of new and in
dependent proceedings taken to vacate a 
road duly established, and without due notice: 
Miller v. Schenck, 78-372. 

Consent to the establishment of a high
way will not confer jurisdiction to establish 
a particular line contemplated, and in the 
absence of proper notice the proceeding will 
be void: Barnes v. Fox, 61-18. 

Where a highway was established by 
consent in pursuance of a written contract 
executed through mistake of fact, held, t ha t 
a court of equity might reform and correct 
the written contract, and enjoin the laying 
out of the highway as established: Mastelar 
v. Edgarton, 44-495. 

Record: The record with reference to t h e 
establishment of a road is admissible in evi
dence where it shows substantially the same 
route as petitioned for, and the petition need 
not be ottered to render the record admissi
ble, if it appears that it was presented, filed 
and acted upon: State v. Lane, 26-223. 

Vacation of highway: Where the audi
tor acts improperly in establishing a high
way, the board may set aside his action and 
vacate the highway thus improperly estab
lished: State v. Wagner, 45-482. 

The statutory provisions by which t h e 
same steps are required to vacate as to es
tablish a highway are not applicable to the 
vacation of streets and alleys. The city 
council has authority to vacate streets and 
alleys by ordinance: Dempsey v. Burlington, 
66-687. 

Where two roads were established on the 
same line, and upon due notice one of them 
was vacated, held, that such order of vaca
tion would not operate upon both but only 
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upon the road as to which notice was given: 
Larkin v. Harris, 36-93. 

Under the provisions of a former statute, 
that if money was advanced for the payment 
of damages caused by the location of a high
way the highway could not be discontinued 
without repayment of such damages, and 
that the claim for the refunding of the dam
ages was a lien on the land covered by the 
highway, held, that an action in equity to 
recover the amount paid to the land owner 
for a highway afterwards discontinued might 
be maintained: Brown v. Bridges, 36-279. 

"Where a highway was vacated upon cer
tain conditions to be complied with, held, 
that it appeared that the board were of the 
opinion that the public good did not require 
such vacation, and that their action, in the 
absence of compliance with the conditions, 
did not affect the right of the public to treat 
the road as still existing: Hayes v. Tyler, 85-
126. 

Damages: In estimating the damages re
sulting from the fact that the location of a 
highway will render the construction of 
fences by the adjoining property owner 
necessary, the jury may be limited to con
sidering the cost of constructing such fence 
as is proper under the circumstances, and 
should not estimate the cost of a fence suffi
cient to turn sheep and hogs, they not being 
permitted to run at large. The fact that a 
fence which will become necessary upon the 
establishment of a highway will be of ad
vantage to the owner cannot be taken into 
consideration in estimating his damages: 
Bland v. Hixenbaugh, 39-532. 

It is improper in estimating the damages 
to allow the owner as part of his compensa
tion a certain amount for fence thereby made 
necessary. If by the establishment of the 
road the land is thrown open and left un-
fenced, this fact may enter into the con
sideration in determining the depreciation 
in value of the remaining premises. But the 
owner should not be allowed for the cost of 
fence, as such: Hanrahan v. Fox, 47-102. 

One of the owners in common of land may 
recover damages caused by the establish
ment of a highway to the extent of his owner
ship, although no claim for damages is made 
by the other one: Ibid. 

If the land owner, after the assessment of 
damages and pending an application to estab
lish the road, erects a fence upon the proposed 
highway, he cannot have damages for the re
moval thereof allowed to him on appeal: Hol-
ton v. Butler, 22-557. 

Timber growing upon the land appropri
ated for the purpose of a public highway re
mains the property of the former owner, and 
is not to be taken into account in estimating 
his damages: Beaton v. Polk County, 9-594. 

It is the duty of the jury assessing the 
compensation for real estate appropriated to 
the use of the public as a street to personally 
examine the premises: Bes Moines v. Lay
man, 21-153. 

Damages for relocation: The true rule 
for estimating damages in case of relocation 
of a highway over land of the same party is 
to determine the amount which the damages 
for the new or relocated line would exceed 

the damages sustained by reason of the old 
one: Jewett v. Israel, 35-201. 

And this rule is applicable whether dam
ages for the location of the first line were 
allowed or not. But the damages by reason 
of the location of the new line are not to be 
diminished by reason of advantages and ben
efits which tend to increase the value of the 
land to be set off against damages caused by 
the relocation: Israel v. Jewett, 29-475. 

Damages for vacation: A party whose 
right to the use of a highway is simply that 
enjoyed by the general public cannot re
cover damages for its vacation, whether his 
land abuts upon a part of the highway not 
vacated or upon a portion of the highway 
actually vacated: Ellsworth v. Chickasaw 
County, 40-571; Brady v. Shinkle, 40-576; 
Barr v. Oskaloosa, 45-2*75; Grove v. Allen, 92-
519; McKinney v. Baker, 69 N. W., 683. 

A claim for damages cannot be consid
ered after the final order of establishment: 
Smiths v. Bubuque County, 1-492. 

Where no claim for damages is filed, or 
the claim is disallowed because not filed 
within proper time, or if, upon consideration 
of the claim, no damages are allowed by the 
appraisers, a property owner cannot object 
to the establishment of the highway on the 
ground that his property is taken without 
compensation. While he has a constitu
tional right of compensation, it must ba 
claimed and established in the manner 
pointed out by law: McCrory v. Griswold, 
7-248; Connolly v. Griswold, 7-416; Dunlap v. 
Pulley, 28-469; Abbott v. Board of Supervisorst 
36-354. 

The land owner may, by appeal from the 
appraisement, have the amount of his dam
ages assessed by a jury of twelve. If he fails 
to take such appeal and have such assess
ment, he cannot afterwards complain that 
his property is taken for public use without 
due process of law: Tharp v. Witham, 65-566. 

Under the evidence in a particular case, 
held, that the amount allowed on the as
sessment of damages in behalf of the land 
owner on appeal from the action of the 
board of supervisors was not sufficient: Ad-
kins v. Smith, 64 N. W., 761. 

Review of proceedings: The board of 
supervisors is nota proper party in an action 
to enjoin the opening of a highway in accord
ance with their order establishing such high
way. The action of the board in the estab
lishment of highways is largely judicial: 
Everett v. Board of Supervisors. 61 N. W.. 
1062. 

The question as to the propriety of estab
lishing the road, and the legality of the pro
ceedings to that end, may be reviewed by 
certiorari: McCrory v. Griswold, 7-248. 

The discretion'of the board in granting a 
change of the highway cannot be inquired 
into on certiorari where the board has juris-
tiontoact: Harris v. Mahaska County, 88-219. 

An order establishing a highway is a mat
ter affecting the public only, and an indivi
dual can have no interest in that question 
such as to warrant him in appealing from the 
order of establishment, but he may be en
titled to an appeal from the action of the 
board in regard to the allowance of damages: 
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Hall v. Humphrey, 4 G. Gr., 204; Myers v. way, deflects therefrom upon the land of 
Simms, 4-500. such owner, and the road so located is worked 

Upon a writ of certiorari from the pro- and used by the public, the action of the 
ceeding of the board, it is not proper to re- owner amounts to a dedication as to the por-
view its decision upon the question whether tion outside of the established highway: 
the public interests demand a proposed road, My an v. Kennedy, 62-37. 
or whether it is practicable and expedient to Where the public have traveled and used 
establish it. The court can only determine a road different from the established high-
vhether the board is proceeding within its way for the period of prescription, it acquires 
jurisdiction or not: Tiedt v. Carstensen, 61- a right by prescription in the road thus 
334. traveled: Kelsey v. Furman, 36-614. 

Where a certiorari proceeding is instituted A mistake as to the location of the line 
against the board of supervisors, calling in used, by reason of which it varies from the 
question their action in establishing a high- section line on which the land owner sup-
way, and such action is held to be illegal, the posed he was allowing it to be used, will not 
costs should be taxed, not against the board, give rise to a prescriptive right to the road 
but against the petitioners for the highway: as used, and the owner may correct the mis-
Tiedt v. Carstensen, 64-131. take and confine the travel to the intended 

The action of the board in allowing or re- line without being guilty of obstructing the 
fusing damages can only be reviewed on ap- highway: State v. Crow, 30-258. 
peal. See notes to \ 1513. The fact that a fence is built along a high-

Change of location by prescription: way at the time it is laid out and thus re-
Where there have been proceedings to locate mains for twenty years is sufficient evidence 
a highway and it has been established and to show that it is not upon the highway, 
used as such, pursuant to such proceedings, although by subsequent location from field-
and by mistake the highway as used varies notes the fence appears to be within the 
slightly from the one established, the use limits of the highway: Cattell v. Wilhelm, 39-
will not constitute a prescriptive right out- 288. 
side of the limits of the established highway: See, also, notes to \ 1482. 
Slate v. Wetyton, 34-144; State J. Gould, 40-372; A curative act to render valid defective 
State v. Schilb, 47-611. proceedings for the establishment of high-

Where by request of a land owner the ways is constitutional: Bennett v. Fisher, 26-
supcrvisor, in opening an established high- 497. 

SEC. 1503. Unconditional order. In the latter case, a day shall be 
fixed for the performance of the condition, which must be before the next 
session of the board, and, if the same is not performed by that day, it shall 
at such session make some final and unconditional order in the premises. 
[C'73, § 947; R., § 852; 0/51, § 547.] 

SEC. 1503. Record. Any order made or action taken in the establish
ment, alteration or vacation of a road shall be entered in the road record, 
distinguishing between those made or taken by the auditor and those by 
the board of supervisors. [C. '73, § 948.] 

SEC. 1504. Plat and field-notes recorded—road opened. After a 
road has been finally established or altered, the plat and field-notes must be 
recorded by the auditor, who shall certify the same to the township clerk, 
and the supervisors of roads shall be directed by him to have the same 
opened and worked, subject to the provisions of the next section. [15 G. 
A., ch. 19; C'73, § 949; R., § 855; C'51, § 550.] 

SEC. 1506. Fences—crops. A reasonable time must be allowed to 
enable the owners of land to erect the necessary fences adjoining the new 
road; and when crops have been planted or sowed before the road is finally 
established, the opening thereof shall be delayed until the crop is harvested. 
[C'73, § 950; R., §§ 856-7; C.'51, §§ 551-2.] 

A land owner is not liable to indictment way crosses his land, at least until he has 
for obstructing a highway in not removing had reasonable notice from the supervisor to 
the fences where a newly established high- do so: /State v. Batliffe, 32-189. 

SEC. 1506. Minors—insane persons. The rights and interests of 
minors and insane persons in relation to the establishment, vacation and 
alteration of roads, and all matters connected therewith, are under the con
trol of their guardians. [C. 73, § 951; R., § 860; C. '51, § 555.] 

SEC. 1507. Streets in villages. All public streets of villages are a 
part of the road; and all road supervisors or persons having charge of the 
same, in the respective districts or villages, shall work the same as provided 
bylaw. [C'73, § 952.] 
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SEC. 1508. In cities or towns. Such portions of all roads as lie 
within the limits of any city or town shall conform to the direction and 
grade and be subject to all regulations of other streets in such town or city. 
[C.73, §953; R., §916.] 

There is a clear distinction between of the county, while the former are subject 
streets and highways in cities and incorpo- to the exclusive control of the officers of the 
rated towns and in unincorpoi'ated towns; the municipality: Gallalier v. Head, 72-173. 
latter are regarded as a part of the highways See in general, (j 751 and notes. 

SEC. 1509. By t rus tees of state inst i tut ions. The trustees or com
missioners of the institutions belonging to the state may vacate, alter, change 
or establish public highways through the lands belonging to the state, and 
for the use of such institutions, as the said board of trustees or commis
sioners may deem for the best interests of the state and the public, subject, 
however, to the approval of the board of supervisors of the county, or the 
city council of the city, wherein such lands are situated. [26 G. A., ch. 
45, § 1.] 

SEC. 1510. County line roads. The establishment, vacation or alter
ation of a road, either along or across a county line, may be effected by the 
concurrent action of the respective boards of supervisors in the manner 
above prescribed. The commissioners in such cases must act in concert, 
and the road shall not be established, vacated or altered in either county 
until it is so ordered in both. [C. 73, § 955; R., § 861; C'51, § 556.] 

SEC. 1511. General control—concurrent action. All roads, whether 
established by the trustees of state institutions under the statute or by the 
county authorities, are subject to the provisions of this chapter, and those 
established by the joint action of boards of supervisors of two or more, 
counties can be altered or discontinued only by the joint action of the 
boards of the counties in which situated. Subject to these provisions, they 
shall be in all other respects treated, managed and controlled as provided 
in this title. The term ' ' road, " as used in this code means any public high
way, unless otherwise specified. [C. 73, § 956; R., § 879.] 

SEC. 1512. Consent highways. Roads may be established without the 
appointment of a commissioner, if the written consent of all the owners of 
the land to be used for that purpose be first filed in the auditor's office; and 
the board, if satisfied that the proposed road is of sufficient public importance 
to be opened and worked by the public, shall make an order establishing the 
same. If a survey is necessary, the board, before ordering the same, may 
require the parties asking such establishment to pay or secure the payment 
of the expenses thereof. [C.73, §§ 957-8; R., §§ 858-9; C. '51, §§ 553-4.] 

SEC. 1513. Appeals—from what taken. Any applicant for damages 
caused by the establishment or alteration of any road may appeal from the 
final decision of the board to the district court of the county in which the 
land lies, notice of which appeal must be served on the county auditor 
within twenty days after the decision is made. If the road has been 
established or altered on condition that the petitioners therefor pay the 
damages, such notice shall be served on the four persons first named in the 
petition, if there be that many residing in the county, in the manner in 
which an original notice may be served. [C. 73, § 959; R., § 873.] 

Appeal: The propriety of the action, action of the board of supervisors in estab-
with reference to the allowance of damages, lishing the road cannot be reviewed: Pollard 
can only properly be raised by appeal: Mc- v. Dickinson County, 71-438. 
Cune v. Swafford, 5-552; Warner v. Doran, An appeal lies from the action of the 
30-521. board entirely rejecting a claim for damages; 

Petitioners may properly be permitted to Vancleve v. Clark, 37-184. 
withdraw their appeal if they so desire: Therefore, held, that an appeal from the 
Ellis v. Carpenter, 89-521. action of the board in disallowing a claim for 

Upon an appeal, not only the amount of damages on the ground that claimant was 
damages, but also the right to any damages, not the owner of the land, but in which i t 
may be determined: Spray v. Thompson, 9-40. was expressly stated that no objection was 

An appeal brings up nothing for determi- made to the amount of the damages assessed 
nation except the claim for damages. The by the jury, properly raised the question as 
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to the correctness of the action of the board 
in rejecting the claim for damages: Ibid. 

An order for the establishment of the 
highway conditioned upon the payment of 
damages is such a final order as may be ap
pealed from. It is not necessary to wait for 
the unconditional order which follows the 
payment of the damages: McNicliols v. Wil-
son, 42-385. 

The fact that petitioners for the highway 
have renounced all r ight thereto that they 
might have by the action of the board in 
making the location conditional upon their 
payment of the damages assessed does not de
feat the r ight of the claimant to prosecute his 
appeal from the assessment of damages, 
where petitioners do not entirely retire from 
the controversy and renounce all benefits 
which may arise from any action in the prem
ises: Ibid. 

Under previous statutory provisions al
lowing the county auditor to act in the mat
te r of establishing highways, subject to the 
final approval of the board of supervisors, 
held, that an appeal would not lie from the 
order of such auditor, but only from the final 
action of the board: Newell v. Perkins, 39-244. 

I t appears from this section that no dam
ages are to be allowed for vacation of a high
way, inasmuch as no provision for an appeal 
in such a case is made: Qrove v. Allen, 92-519; 
and see notes to \ 1501. 

Improper action of the auditor in appoint
ing appraisers before the time fixed by stat
ute for such appointment could not be raised 
on an appeal from the final action of a board 
of supervisors and therefore objection may 
be taken on that ground by certiorari: Abney 
V. Clark, 87-727. 

As to reviewing the action of the board 
by certiorari, see notes to § 1501. 

Notice of appeal: The twenty days with
in which notice of appeal may be served 
commences to run from the time of making 
the conditional order for the establishment 

of the highway, upon payment of damages, 
and not from the making of the final uncon
ditional order, after such damages have been 
paid: McNicliols v. Wilson, 42-385. 

Where a claim for damages is disallowed 
by the commissioners, and its payment is 
not required by the order establishing the 
highway, it is not required that service of 
notice of an appeal by the claimant be made 
upon the petitioners: Raymond v. Clay County, 
68-130. 

The provision that notice shall be served 
on the four persons first named in the peti
tion is mandatory and has no reference to 
the extent of the interest of the parties in 
the proposed highway, and a notice upon a 
less number, or upon others than the four 
first named, will not give the court juris
diction: Finke v. Zeigelmiller, 77-251. 

The record on appeal must in order to 
show jurisdiction make it appear that notice 
was served on the four persons who first 
signed the petition: Ellis v. Carpenter, 89-521. 

Under f959 of the Code of '73 the notice 
required was personal notice and notice by 
leaving a copy at the residence as provided 
for in the case of original notice was not 
sufficient: Ibid. 

There does not appear to be any express 
provision as to the time which shall elapse be
tween the service of notice of appeal and the 
first day of the term at which the case shall 
be deemed triable, but it seems it should be 
at least ten days: Scott v. Lasell, 71-180. 

Appearance: Where the notice is served 
within twenty days, and the only objection 
is as to the sufficiency of proof of such serv
ice, an appearance and objection to the serv
ice confers jurisdiction: lAbbey v. Mcintosh, 
60-329. 

If the notice is not served upon the appli
cant within proper time he may appear and 
move to dismiss the appeal, and such ap
pearance will not confer jurisdiction, nor 
waive his rights: Spurrier v. Wirtner, 48-486. 

SEC. 1514. By petitioner. An appeal may be taken by the petitioner 
as to amount of damages, if the establishment or alteration has been made 
conditional upon paying the damages, by serving notice thereof on the 
county auditor and applicant for damages, in the manner in which original 
notices are served, and "within twenty days after the decision of the board, 
and filing a bond in the office of such auditor, with sureties to be approved 
by him, conditioned for the payment of all costs occasioned by such appeal, 
if the appellant fails to recover a more favorable judgment in the district 
court than was allowed him by such board. [C. 73, § 960; R., § 874.] 

If the notice is not served upon the appli
cant within proper time he may appear and 
move to dismiss the appeal, and such appear

ance will not confer jurisdiction nor waive 
his rights (explaining Robertson v. Eldora R. 
& Coal Co., 27-245): Spurrier v. Wirtner, 48-486. 

SEC. 1515. Transcript filed. "When an appeal has been taken, the 
auditor shall, within ten days thereafter, make out and file in the office of 
the clerk of said court a transcript of the papers on file in his office, and 
proceedings of the board of supervisors in relation to such damages. The 
claimant for damages shall be plaintiff and the petitioners defendants, 
except the damages have been ordered paid out of the county treasury, in 
which case the county shall be defendant. [C'73, § 961; R., § 873.] 

Parties to the appeal: It is not proper to 
make the road itself defendant in the appeal: 
Myers v. Old Mission, etc., Road, 7-315. 

The county is not a proper party to the 
appeal unless the damages have been ordered 
paid out of the county treasury, in which 
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case the statute provides that the county 
shall be defendant: Beaton v. Polk County, 
9-594. 

Although a claim for damages is disal
lowed and no order for its payment made in 
establishing the road, the county should be 
made defendant on an appeal by the claim
ant: Raymond v. Clay County, 68-130. 

Transcript: The fact that the transcript 
is made out and filed with the clerk of the 
court before the service of the notice of ap
peal upon the auditor is amere irregularity, 
in no manner affecting the jurisdiction of 
the court: IAbbey v. Mcintosh, 60-329. 

Failure of the appellant to file notice of 
appeal with the auditor after the service 
thereof, until there are not ten days remain
ing between the service of notice and the 

first day of the next term, will not prevent 
the cause being triable at such term. It is 
the duty of the appellant to file the notice in 
time to allow a transcript to be filed: Scott v. 
Lasell, 71-180. 

Filing fee: A rule of court providing 
that, upon failure of appellant to pay the fil
ing fee, appellee might pay it and have the 
appeal dismissed, held not applicable where 
the appellant had paid the fee before motion 
to dismiss by appellee was filed: Cole v. 
Laub, 35-590. 

The proceeding in which an appeal is 
taken may be denominated a civil case within 
the rule providing for payment of filing fee 
by appellant on the first day of the term: 
Scott v. Lasell, 71-180* J, ¿1. > ' c "J-

by the supervisors; and where by subsequent 
SEC. 1517. Costs. If the appeal be taken by the petitioners, they shall 

pay the costs, unless the claimant recovers a less amount than was allowed 
them by the board. In all other cases the taxing of the costs shall rest in 
the discretion of the court. [26 G. A., ch. 44; C. 73, § 963; R., § 873.] 

The recovery of costs by the claimant 
upon his appeal is not made contingent upon 
whether the amount of his damages is in
creased by the court: Hanrahan v. Fox, 47-
102. 

Neither the petitioner nor the county can 
be made to pay the costs of the appeal until 
the appeal has been determined and the costs 
have been adjudged. The appellant should 
advance the filing fee: Scott v. Lasell, 71-180. 

* • > " ' 

SEC. 1516. Proceedings in court. The amount of damages the claim
ant is entitled to shall be ascertained by the court in the same manner as in 
actions by ordinary proceedings, and the amount ascertained shall be 
entered of record, but no judgment rendered therefor. The amount thus 
ascertained shall be certified by the clerk to the board of supervisors, who 
shall thereafter proceed as if such amount had been by it allowed the claim
ant as damages. [C73, § 962.] 

Trial of the appeal: The owner of the 
land is entitled to have his damages assessed 
anew upon appeal although no damages what
ever were allowed by the appraisers: Beaton 
v. Polk County, 9-594. 

The question as to the amount of damages 
may be tried de novo upon appeal: Prosser v. 
Wapello County, 18-327. 

Tne appellant is entitled to a new assess
ment of his damages by jury upon the ap
peal: Des Moines v. Layman, 21-153. 

It is not necessary, in order to secure a 
bearing, upon appeal, as to the amount of 
damages, that a motion should have been 
made before the board to set aside the re
port of the appraisers: Sigafoos v. Talbot, 25-
214. 

It is necessary that the party claiming 
damages on the appeal, if he seeks to recover 
damages to the tract out of which the right 
of way is taken, should show that he is owner 
thereof, and if the evidence fails to establish 
title in him he can recover only for such im
mediate and necessary damages as result to 
Mm as an occupant of the land: Costello v. 
Burke, 63-361. 

The damages herein referred to must be 
estimated with reference to the extent of the 
interest of the claimant in the property from 
Which the appropriation is to be made, and 
the claimant must therefore allege and prove 
the extent of his interest: Ibid. 

Damages must be ascertained, on appeal, 
in view of the rights of the parties as settled 

action of the supervisors, after the determi
nation of his damages, the amount of dam
ages was increased, held, that the claimant 
might, by amended pleadings on the appeal, 
claim additional damages. The claimant 
may on appeal plead as in an action by ordi
nary proceedings, and therefore he is enti
tled to amend so as to ask more than was 
claimed before the board: Pollard v. Bickin-
son County, 71-438. 

If, pending an application to establish a 
road, and after the damages have been as
sessed, a land owner erects a fence upon the 
proposed highway, he cannot have damages 
for the removal of such fence allowed on ap
peal: Holton v. Butler, 22-557. 

Final action after determining- damages 
on appeal: When the amount of damages 
has been fixed by the trial of the appeal, the 
board of supervisors may proceed to final ac
tion as if that amount had been originally 
allowed by them: McNichols v. Wilson, 42-385. 

If the amount of damages is increased on 
the appeal, the board may reconsider their 
action and refuse to establish the highway: 
Nelson v. Goodykoontz, 47-32. 

The county cannot be prejudiced by the 
recovery by claimant on an appeal of dam
ages greater than allowed by the supervis
ors, for the reason that the road cannot be 
established until the trial of the appeal. 
The supervisors may make the establish
ment of the road conditioned on the payment 
of the damages: Pollard v. Bickinson County, 
71-438. 
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S E C . 1518. Los t field-notes—resurvey. When, by reason of the loss 
or destruction of the field-notes of the original survey, or of defective sur
veys or record, or of numerous alterations since the original survey, the 
location of any road can not be accurately determined, the board of t h e 
proper county may cause it to be resurveyed, platted and recorded, as here
inafter provided. [C.73, § 964; R., § 913.] 

Where the necessary steps were taken to actually made, and being satisfied from the 
establish a road, but the clerk failed to record evidence that the resurvey is upon the line 
the field-notes, and no record of the final as originally surveyed, to approve and con-
order was found, held, a proper case for the firm such survey, although it does not con-
supervisors to order a resurvey: Balke v. form to the original field-notes: Ibid. 
Bailey, 20-124. But where a highway has Proceedings for resurvey will be void 
never been in fact establish a resurvey where there was no original establishment 
thereof is of no effect: Carey v. Weitgenant, of the highway sought to be resurveyed. I t 
62-660. is not the office of such proceedings to cure 

The board cannot vary the line of road as original proceedings which were fatally de-
originally surveyed to conform it to a way fective: Barnes v. Fox, 61-18. 
acquired by prescription. The alterations Where a portion of the record of the es-
referred to in the provisions as to resurvey tablishment of a highway was lost, and the 
have reference to such changes in the road resurvey showed the highway to be not on 
as have occurred by orders or surveys made the section line, as indicated by a portion of 
after the original survey, and which tend to the record remaining, and the evidence 
such confusion that the location of the road showed that the resurvey corresponded with 
is not accurately defined or pointed out by the original survey, held, that the resurvey 
the record: Blair v. Boesch, 59-554. was properly confirmed: Ackerson v. Van 

But it is competent for the board to hear Vleek, 72-57. 
evidence as to where the original survey was 

S E C . 1619. P lat and field-notes filed—notice g iven . A copy of t he 
field-notes, together with the plat of any road surveyed under the provisions 
of the preceding section, shall be filed in the office of the county auditor, 
and thereupon he shall give notice, in some newspaper published within 
the county, that at some term of the board therein named, not less than 
twenty days from the publication, it will, unless good cause be shown against 
so doing, approve of such survey and plat, and order them to be recorded 
as in cases of the original establishment of a public road. [C'73, § 965; R., 
§ 914.] 

S E C . 1520. Proceedings—record. In case objection shal l be made 
by any person claiming to be injured by the survey so made, the board 
shal l have power to hear and determine the matter, and may, if thought 
advisable, order a change to be made in the survey. If, upon the final 
determination, the board shall find said survey is correct, it shal l approve 
the same, and cause the field-notes and pla t thereof to be recorded as in 
case of the establishment or alteration of roads, and thereafter such 
records shall be received by all courts as conclusive proof of i ts establish
ment according to such survey and plat. [C'73, § 966; R., § 915.] 

S E C . 1621. Road plat book. If the same has not been heretofore 
done, the county auditor shall cause every road in his county, the legal 
existence of which is shown by the records and files in his office, to be 
platted in a book to be obtained and kept for that purpose and known as the 
" road plat book. " Each township shall be platted separately, on a scale 
of not less than four inches to the mile, and such auditor shall have all 
changes in or additions to the roads legal ly established immediately entered 
upon said p la t book, with appropriate references to the files in which the 
papers relat ing to the same may be found. The auditor shall, from time to 
time, notify the clerk of each township of all changes made in the roads 
thereof, and on receipt of such notice he shal l immediately make corre
sponding changes on the highway plat book in his office, and shall, in case 
such pla t book is lost or is found to be substantially inaccurate, procure a 
new one, or cause corrections to be made, at a reasonable expense, to be 
paid out of the general township fund. [C. 73 , §§ 967-8; R., § 889.] 

The clerk is to furnish the supervisor with a plat of his district: See ? 1539. 
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SEC. 1532. Side-walks on highways. Any owner of land adjoining 
a public road outside the limits of a city or town may construct a sidewalk 
on and along said road, which shall not exceed four feet in width, and be 
located along the side thereof, of any material suitable for a foot-walk, but 
it shall not be so constructed as to interfere with the proper use and enjoy
ment of any lands or premises along which it is laid. The person building 
such walk shall keep the same in repair. [20 G. A., ch. 147, § 1.] 

SEC. 1523. Penalty for injury to. Any person who shall destroy, 
injure, drive or ride upon a sidewalk so constructed, except at road cross
ings, shall be guilty of a misdemeanor, and shall be fined not less than five 
dollars for each offense, and shall be liable to the party who has built or 
maintained said sidewalk for all damages caused thereby. [Same, § 2.] 

SEC. 1524. Cattle-ways across highways. Upon application to the 
board of supervisors of any county by any person for permission to con
struct a cattle-way across, over or under any public road, it may grant the 
same upon condition that such way shall not interfere with the public 
travel; that the grade of the road over the cattle-way shall not exceed one 
foot in ten feet; and that it shall not obstruct watering at any running 
stream. The applicant shall construct the same at his own expense, and be 
responsible for all damages that may arise from its construction, or from 
the same not being kept in repair. [16 G. A., ch. I l l , § 1.] 

One who constructs a cattle pass without is here imposed: Gould v. Schermer, 70 N. 
permission is subject to the same liability as W., 697. 

SEC. 1525. Repairs. If the person on whose land such cattle-way is 
constructed fails to keep the same in repair, it shall be the duty of the road 
supervisor to make all necessary repairs, and charge the same to the owner 
of the land upon which such way is constructed, and, upon his refusal or 
failure to pay, the supervisor shall recover the same in an action brought 
in his own name, which money, when collected, shall be expended in 
improving or repairing the public roads in the road district where such 
cattle-way is constructed. [Same, § 2.] 

SEC. 1626. Application for. Any person desiring to build a cattle-
way across a public highway, under any township bridge, may apply to the 
board of trustees of the township wherein the same is to be located, at any 
meeting thereof, and it may grant such application, and prescribe such 
conditions in regard to the maintenance of said bridge as it may think 
proper. [22 G. A., ch. 92, § 1.] 

SEC. 1527. Laying out public highways—fees. The following fees 
shall be paid persons engaged in laying out and changing roads: 

1. Commissioners, for each day, two dollars; 
2. Surveyor, for each day, four dollars; 
3. Chain carriers, markers, and other assistants, for each day, one dol

lar and fifty cents. 
If the road extends into more than one county, such expenses when so 

adjudged shall be paid by the several counties in proportion to the length 
of time occupied on the road in each county. [C. 73, § 3824; R , §§ 872, 877.] 

CHAPTER 2. 

O F WORKING ROADS. 

SECTION 1528. Powers and duties of trustees. The township trustees 
of each township shall meet on the first Monday in April, or as soon there
after as the assessment book is received by the township clerk, and on the 
first Monday in November, in each year. At the April meeting, said trustees 
shall determine: 
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1. The amount of property tax to be levied for roads, bridges, guide-
boards, plows, scrapers, tools, and machinery adapted to the construction 
and repair of roads, and for the payment of any indebtedness previously 
incurred for road purposes, and levy the same, which shall not be less than 
one nor more than four mills on the dollar on the amount of the township 
assessment for that year, which, when collected, shall be expended under 
the direction and order of the township trustees; 

2. Whether any portion of said tax shall be paid in labor, and, if so, 
what portion; 

3. The amount that will be allowed for a day's labor done by a man, and 
by a man and team, on the road. To certify to the board of supervisors the 
desire for an additional road tax, of not to exceed one mill, to be levied in 
whole or in part by the board of supervisors as hereinafter provided. At 
the November meeting, they may divide their respective townships into 
such number of road districts as may be necessary for the public good, and 
shall settle with the township clerk and supervisors of roads. [26 G. A., 
ch. 43; 25 G. A., ch. 22; C. 73, §§ 969, 971; E., §§ 880, 891, 895; C. '51, § 568.] 

A road district cannot be sued: White v. district a charge upon the other districts of 
Jtoad District, 9-202; Wilson v. Jefferson the township: Cass County Bank v. Conrad, 
County, 13-181. 81-482. 

The power of the trustees to divide the As incorporated towns are given power to 
township into road districts does not extend provide for grading and repair of their 
to such portions as are embraced within a streets (§? 753, 782), they must have control 
city. And they have no power to levy a road over such streets, and the road supervisor 
tax in such portions. The city council have and township trustees have no authority 
control of the highways and streets of the over them: Clark v. Epworth, 56-462. 
city (| 753): Marks v. Woodbury County, 47- Road tax may be levied upon the prop-
455; Hawley v. Hoops, 12-506. erty of railway companies, although such 

Township trustees have no authority to property is not placed upon the assessor's 
borrow money for the improvement of high- book: Sioux City & St. P. B. Co. v. Osceola 
ways, or to make the improvements in one County, 45-168, 177. 

SEC. 15S9. General township fund—clerk to give bond—custody 
of implements. The trustees shall set apart such portion of the tax pro
vided in the preceding section as may be necessary for the purpose of pur
chasing the tools and machinery and paying for the guideboards mentioned 
therein, and the same shall constitute a general township fund; and they 
shall require the township clerk to give bond in such sum as they think 
proper, conditioned as the bonds of the county officers, which bond, and the 
sureties thereon, shall be approved by them. Said clerk shall have charge 
of and properly preserve and keep in repair such tools, implements and 
machinery as may be purchased, and may determine at what time the super
visors of the several road districts may have the use of the same or any 
part thereof, and he shall be responsible for the safe keeping of the same 
when not in the custody of some one of the supervisors, and shall receive 
such compensation as they shall provide, to be paid out of such fund. [C. 
73, § 970.] 

The "general fund" is the money set apart instrument that there was no intention to 
for that purpose as here contemplated, and assume a personal liability: Willett v. Young, 
does not embrace money received by the 82-292. 
clerk from the county treasurer under f 1543: The trustees have no authority to contract 
Henderson v. Simpson, 45-519. indebtedness for the purchase of tools and 

The orders provided for by \ 1567 are not machinery, until a tax is levied and set 
payable out of the general fund contemplated apart for that purpose. "Indebtedness pre-
by this section. The township trustees have viously incurred, ' ' in the preceding sec-
no control over the road fund, except that tion, does not refer to such indebtedness for 
part of it which may be set apart for general tools and machinery. The trustees may, 
township purposes. The balance is to be after the tax is levied and set apart, antici-
expended by the road supervisors: Bradley pate the collection of the tax and purchase 
v. Love, 76-397. tools and machinery upon credit: Wells v. 

An order upon the township clerk signed Qrubb, 58-384; Hanks v. North, 58-396; Bevolv-
by the township trustees payable out of the ing Scraper Co. v. Tuttle, 61-423. 
general township fund does not give rise to The clerk might maintain an action for 
any personal liability on the part of such funds belonging to his township in the 
trustees, it being manifest from the whole hands of third persons. If he deposits such 
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funds in his individual name, without notice And it seems that in such case the clerk 
to the banker of their character, such act might sue on the supervisor"3 bond: Kelloyg 
amounts to a conversion. The deposit belongs v. Bare, 62-468. 
to the clerk individually, and if seized by As to taxation of property within a city 
garnishee process under attachment on his or town for road purposes see § 890. 
individual debt, without notice of its char- Each road district is required to keep up 
acter, cannot be recovered back as public and repair its own roads, except that tools, 
funds: Long v. Emsley,51-11. scrapers, etc., are owned and controlled by 

The township clerk is the proper party the township at large. They are under the 
to bring an action against a road supervisor control of the township clerk, and he is re-
for moneys received by him belonging to the quired to determine at what time or times 
general township fund which he fails to pay the supervisors of the several districts shall 
over: Wells v. Stomback, 59-376. have the use of them: Bradley v. .Loue,76-397. 

SEC. 1530. County road fund—how levied and paid out. The board 
of supervisors of each county may, at the time of levying taxes for other 
purposes, levy a tax of not more than one mill on the dollar of the assessed 
value of the taxable property in its county, including all taxable property 
in cities and incorporated towns, which shall be collected at the same time 
and in the same manner as other taxes, and be known as the county road 
fund, and paid out only on the order of the board for work done on the 
Toads of the county in such places as it shall determine; but so much of the 
county road fund as arises from property within any city or incorporated 
town shall be expended on the roads or streets within such city or town, or 
on the roads adjacent thereto, under the direction of the city or town coun
cil; and the county treasurer shall receive the same compensation for col
lecting this tax as he does for collecting corporation taxes. In case the board 
of supervisors do not make a levy for county road fund, or levy less than one 
mill for said county road fund, the board of supervisors shall levy such an 
additional sum for the benefit of such townships as shall have certified a desire 
for such additional levy, as provided for in section fifteen hundred and 
twenty-eight of this chapter; but the amount for the general township fund 
and the county road fund shall not exceed in any year five mills on the 
dollar. [25 G. A., ch. 22; 20 G. A., ch. 200, § 1.] 

SEC. 1531. Expenditure. It shall, at the regular meeting in April, 
determine from the auditor's and treasurer's books the amount of money 
collected and credited to said road tax fund. It shall also determine the 
manner in which said tax shall be expended, whether by contract or other
wise. [20 G. A., ch. 200, § 2.] 

SEC. 1532. One road district plan. The board of township trustees, 
at its regular meeting in April, may consolidate the road districts thereof 
into one road district, and it may, at such meeting, subdivide, returning to 
the former plan of road work, after a three years ' trial of the single district 
system. If this system «hall be adopted, the road fund belonging to the 
several road districts shall at once become a general township road fund, 
out of which all claims for work done or material furnished for road purposes 
prior to the change, and unsettled, shall be paid. [Same, §§ 4, 11.] 

This provision is not mandatory. It de- A board of trustees in acting under these 
volves upon the board a discretionary duty provisions is a board exercising judicial 
after jurisdiction once attaches: Dunham v. functions and certiorari will lie to test the 
Fox, 69 N. W., 436. validity of its action: Ibid. 

The taxpayer may maintain proceedings Before the petition is acted upon the peti-
to set aside an illegal order of the board un- tioners have the right by remonstrance to 
der these provisions without showing that he express to the board the fact that they do not 
is specially prejudiced thereby: Ibid. desire to be considered as petitioners: Ibid. 

SEC. 1533. Duty of trustees. Where the one road district plan is 
adopted, the board of township trustees shall order and direct the expend
iture of the road funds and labor belonging or owing to the township; may 
let, by contract, to the lowest responsible, competent bidder, any part or 
all of the work on the roads for the current year, or may appoint a township 
superintendent of roads, with one or more assistants, to oversee, subject to 
the direction of the board, all or any part of the work, but it shall not incur 
an indebtedness for such purposes unless the same has been or shall at the 
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time be provided for by an authorized levy; and may order the township 
road tax for the succeeding year paid in money and collected by the county 
treasurer as other taxes. It shall cause both the property and poll road 
tax to be equitably and judiciously expended for road purposes in the 
entire road district; shall cause at least seventy-five per cent, of the town
ship road tax to be thus expended by the fifteenth day of July in each year; 
shall cause the noxious weeds growing in the roads to be cut twice a year, 
when necessary, and at such times as to prevent their seeding, and it may 
allow any land owner a reasonable compensation for the destruction thereof, 
when growing in the roads abutting upon his land, and credit him therefor 
on his road tax for that year. If a superintendent of roads and an assistant 
are employed, it shall fix the term of office, which shall not exceed one year, 
and compensation, which shall not exceed three dollars a day; and no con
tract shall be made without reserving the right of the board to dispense 
with his services at its pleasure. [Same, §§ 5-10, 17.] 

Prior to the enactment of this statute no part which constituted the general township 
authority was vested in the township trustees fund: Cass County Hank v. Conrad, 81-482. 
to expend any of the road tax excepting that 

SEC. 1634. Qualification, of officers. The trustees shall require the 
township clerk, contractor and superintendent, contemplated in this plan, 
each to qualify as other township officers, and to execute a bond with 
approved sureties for twice the amount of money likely to come into their 
hands, respectively. [Same, § 12.] 

SEC. 1635. Day's "work. Eight hours ' service for a man, or man and 
team, shall be required for a day's work; but except on extraordinary occa
sions no person shall be required to go more than three miles from his place 
of residence to work, and, for the purposes of the one road district plan, 
the residence of a man with a family shall be construed to be where his 
family resides, and for a single man, it shall be at the place where he is at 
work. [Same, § 14.] 

SEC. 1536. Contractors and superintendents. The powers, duties 
and accountability imposed on road supervisors, so far as may be, under 
the one road district plan, shall apply to contractors, superintendents and 
assistants. [Same, § 15.] 

SEC. 1637. Township system takes effect. In all cases where.the one 
road district plan for the township shall have been adopted, it shall be com
petent for the township trustees to designate when the same shall take 
effect as to the working of the roads. [Same, § 16.] 

SEC. 1538. Compensation of trustees, treasurer and clerk. The 
trustees shall receive the same compensation per day for time necessarily 
spent in looking after the roads as they do for other township business; 
the county treasurer shall receive the same per cent, for collecting the road 
taxes here contemplated that he does for collecting corporation taxes; and 
the township clerk shall receive two per cent, of all the money thus com
ing into his hands and by him paid out for road purposes. [Same, § 13.] 

SEC. 1539. Furnish plat. The township clerk shall furnish each road 
supervisor a copy of so much of the map or plat furnished him by the 
auditor as relates to the roads in his district, and from time to time shall 
mark thereon the changes in or additions to such roads as the same are 
certified to him by the auditor, which map or plat shall be transferred to 
his successor in office. [C. 73, § 972; R , § 890; C'51, §§ 573-4.] 

This map is not essential to the authority protection to him in openings,highway indi-
of the supervisor and gives him no addi- cated thereon: Campbell v. Kennedy, 34-494. 
tional power: Mosier o. Vincent, 34-478. Copy of plat book for the township to be 

It is in no legal sense a process, and is no furnished by the auditor to the township 
clerk: See § 1521. 

SEC. 1640. Tax list. He shall, within four weeks after the trustees 
have levied the property tax, make out a tax list for each road district in 
his township, which shall be in tabular form and alphabetical order, having 
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distinct columns for lands, town lots and personal property, and contain in 
a separate column the amount of the tax on each piece of land and town 
lot, and that on the amount of personal property, belonging to each indi
vidual, and in another column the amount of tax to be paid in money due 
from each individual. This list shall contain the names of all persons 
required to perform two days ' labor upon the road as a poll tax. To enable 
him to make out such tax list, the assessor shall furnish the clerk of each 
township, on or before the first day of April in each year, a correct copy 
of the assessment lists of said township for that year, which shall be the 
basis of such tax list. The county auditor shall furnish the several town
ship clerks of his county with the necessary printed blanks. [C.73, § 973; 
R , § 892.] 

SEC. 1541. Collection of tax . He shall make an entry upon such tax 
list, showing what road district and year it is for, and attach thereto his 
warrant under his hand, in general terms requiring the supervisor of such 
district to collect the taxes therein charged, and no informality in the 
above requirements shall render any proceedings for the collection of such 
taxes illegal. He shall cause such lists to be delivered to the proper 
supervisors of his township within thirty days after the levy, and take 
receipts therefor; and such list shall be sufficient authority for the super
visor to collect all taxes therein charged against resident property holders 
in his district. [C.73, § 974; R , § 893.] 

SEC. 1542. Delinquent t ax certified. He shall, on or before the sec
ond Monday in November in each year, make out a certified list of all lands, 
town lots and personal property on which the road tax has not been paid, 
and the amount of tax charged on each parcel of land, town lot or personal 
property, designating the district in which the same is situated, and trans
mit the same to the auditor, who shall enter the amount of tax the same as 
other taxes, and deliver the same to the county treasurer, charging him 
therewith, which shall be collected by him in the same manner that county 
taxes are collected. In case the township clerk shall fail or neglect to 
make such return, he shall forfeit and pay to the township for road pur
poses- a sum equal to the amount of tax on said land, which may be collected 
by an action on his bond. [26 G. A., ch. 43; C. 73, § 975; R , § 898.] 

Irregularities in the making of returns by cfe M. R. R. Co. v. Carroll County, 41-153,177; 
the township clerk, or in the manner of plac- Iowa R. Land Co. v. Sac County, 39-124; 
ing the taxes upon the treasurer's books, Same v. Carroll County, 39-151, 154. . 
will not render the tax invalid: Cedar Rapids 

SEC. 1543. Taxes paid to clerk. The county treasurer shall, on the 
last Monday in April and October in each year, pay to the township clerk 
all the road taxes belonging to his township which are at such time in his 
hands, taking the duplicate receipts of such clerk therefor, one of which 
shall be delivered by the treasurer to the trustees on or before the first 
Monday in May and November in each year. [22 G. A., ch. 45; C. 73, § 976; 
R , § 910.] 

These taxes when collected become no 
part of the county fund and cannot be appro
priated or disbursed by the county. If ille
gally collected, they cannot be refunded to 
the taxpayers out of the county revenue, and 
the county is not liable in an action for their 
recovery: Stone v. Woodbury County, 51-522. 

The clerk may maintain an action for 
funds belonging to his township in the hands 
of third persons. If he deposits the funds in 
his individual name without notice to the 
banker of their character, such act amounts 
to conversion and the deposit belongs to him 
individually, and if seized by garnishment 
process under attachment on his individual 
•debt, without notice as to the character of 

the fund, they cannot be recovered back: 
Long v. Emsley, 57-11. 

The township clerk is the proper party to 
bring suit on the supervisor's bond for fail
ure to account for taxes. Such duty does not 
pertain to the trustees: Wells v. Stombaek, 
59-376; Keller v. Bare, 62-468. 

Road taxes collected by the county treas
urer and paid over to the township clerk, ex
cept as far as they belong to the general fund, 
are to be distributed in the same manner as 
other road taxes, without any special action 
of the township trustees: Henderson v. Simp
son, 45-519. 

A road supervisor who fails to pay over 
the proportion of the road taxes collected by 
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him, which has been by the trustees appor- have expended for road purposes all the 
tioned to the general fund, is liable therefor money collected by him: Wells v. Stomback, 
in an action on his bond, although he may 59-376. 

SEC. 1544. Road taxes apportioned. The county auditor shall pro
vide a column in the tax list, in which shall be shown the road districts to 
which the road taxes belong, and the treasurer, when he pays the same to 
the several township clerks, shall furnish each a statement, showing the 
district or districts to which the money belongs, and the amount to each. 
[18 G. A., ch. 36.] 

SEC. 1645. Supervisor—qualification. Each road supervisor shall 
give bond in such sum and with such security as the township clerk may 
require (but in no case shall a township trustee sign such bond as surety), 
conditioned that he will faithfully and impartially perform all the duties 
required of him, and devote all moneys that may come into his hands by 
virtue of his office, according to law. If a vacancy occurs in any road dis
trict, the clerk shall fill the same by appointment, but no person shall be 
required to serve as such supervisor who is exempt from performing labor 
on the roads. [16 G. A., ch. 167; C. 73, §§ 977-8; R., §§ 881, 884.] 

The township trustees may redistrict the As incorporated towns are given power 
township, and if by such redisr ict ing the to provide for grading and repairing their 
supervisor of the district becomes a resident streets, they must have control over such 
of another district than that for which he streets, and the road supervisors and town-
was elected, his office becomes vacant: ship trustees have no power over them: 
Mauck v. Lock, 70-266. Clark v. Epworth, 56-462. 

A supervisor is subject to the same lia- A road supervisor may be restrained by 
bility for improper or careless exercise of injunction from repairing the highway in 
his powers as a city or town is in relation to such a manner as to interfere with the rights 
its streets; and held, that he was personally or wishes of an adjoining owner: Bills v. 
liable for damages to an adjacent land owner Belknap, 36-583. 
resulting from the diversion of a stream of Further as to removing shade-trees, see 
water from his land, by reason of alteration \ 1556. 
in the highway made by the supervisor: The trustees have no authority to receive 
McCordv. High, 24-336. the taxes collected by the supervisor and 

A road supervisor may be guilty of tres- are not the proper parties to bring suit on 
pass in removing an obstruction, as, for his bond for failure to account for such 
instance, a dwelling-house, if the act is not taxes. Such suit should be brought by the 
done for the purpose of opening the high- clerk: Keller v. Bare, 62^68. 
way, but for the malicious purpose of injur
ing the owner: Wilding v. Hough, 37-446. 

SEC. 1546. Notice to—penalty for refusing to serve. Within five 
days after his election or appointment, the township clerk shall notify the 
road supervisor elected or appointed thereof, and if he shall fail to appear 
and qualify, as required by law, he shall forfeit and pay the sum of five 
dollars, and in case of refusal to pay the same his successor shall collect it 
by action, and apply the same to the repairing of roads in his district. [C. 
'73, § 979; R , § 883.] 

SEC. 1547. Posting tax list. The road supervisor shall, within ten 
days after receiving the tax list, post up in three conspicuous places witr in 
his district written notices of the amount assessed to each taxpayer in said 
district. [C. 73, § 980; R , § 894.] 

SEC. 1548. How tax expended. The road supervisor shall cause all 
taxes collected by him to be expended for road purposes on or before 
the first day of November of that year, seventy-five per cent, of which shall 
be expended before the fifteenth day of July, except the portion set apart 
for a general township fund, which shall be by him paid over to the town
ship clerk from time to time as collected, and his receipt taken therefor. 
[26 G. A., ch. 43; C. 73, § 981.] 

A road supervisor who fails to pay over for in an action on his bond, although he 
the proportion of the road taxes collected by may have expended for road purposes all the 
him, which has been by the trustees appor- money collected by him: Wells v. Stomback, 
tioned to the general fund, is liable there- 59-376. 



576 
Tit. VIII, Ch. 2. WORKING ROADS. §§ 1549-1553 

SEC. 1649. In each district. The money tax levied upon the property 
in each district, except that portion set apart as a general township fund, 
whether collected by the road supervisor or county treasurer, shall be 
expended for road purposes in that district only. [C. 73, § 982; C. '51, § 
578.] 

Road tax collected by the county treas- part of it shall be expended for the benefit 
urer and paid over to the clerk, except so of another district: Bradley v. Love, 76-397. 
much thereof as belongs to the general fund Each road district is required to keep up 
(under \ 1528), is to be distributed in the and repair its own roads, except that tools, 
same manner as other road tax, without any scrapers, etc., are owned and controlled by 
special action of the trustees: Henderson v. the township at large: Ibid. 
Simpson, 45-519. One district cannot be compelled to ex-

The supervisor is the collector of the road pend its tax indirectly in another district, 
tax, and is not required to pay any part of it and therefore orders issued in pursuance of 
to the township clerk except the portion set <j 1567 are not payable out of the general 
apart as a general fund. The balance must fund of the whole township, but only out of 
be expended for highway purposes in the the funds of the particular district on account 
road district in which it was levied, and no of which they are issued: Ibid. 

SEC. 1650. Who to perform labor. The road supervisor shall require 
all able-bodied male residents of his district, between the ages of twenty-
one and forty-five, to perform two days ' labor upon the roads, between the 
first days of April and September of each year. [C. 73, § 983.] 

SEC. 1551. Notice of time and place—receipts. The road supervisor 
shall give at least three days' notice of the day or days and place to work 
the roads to all persons subject to work thereon, or who are charged with 
a road tax within his district, and all persons so notified must meet him at 
such time and place, with such tools, implements and teams as he may 
direct, and labor diligently under his direction for eight hours each day; 
and for such two days ' labor the supervisor shall give to him a certificate, 
which shall be evidence that he has performed such labor on the public 
roads, and exempt him from performing labor in payment of road poll tax 
in that or any other road district for the same year. The road supervisor 
shall give any person who may perform labor in payment of his road tax 
a receipt, showing the amount of money earned by such labor, which shall 
be evidence of the payment of said tax to the amount specified in the 
receipt. [C. 73, § 984; R., §§ 886, 896; C. '51, § 588.] 

A failure to notify the taxpayer to work the highway when summoned. The fact tha t 
out the portion of his tax which may be paid he does not make known his condition when 
in work will not authorize the restraining of summoned, or sends a substitute who is re-
the collection of the entire tax: Siovx City & jected as incompetent, will not deprive him 
St. P. B. Go. v. Osceola County, 45-168, 177. of the benefit of his exemption: Martin v. 

A man who is not able-bodied is not liable Oadd, 31-75. 
to the penalty for not appearing to work on 

SEC. 1552. Penalty for failure to attend or work. Each person lia
ble to perform labor on the roads as poll tax, who fails to attend, either in. 
person or by satisfactory substitute, at the time and place directed, with the 
tools, implements or teams required, having had three days ' notice thereof, 
or, appearing, shall spend his time in idleness, or disobey the road super
visor, or fail to furnish him, within five days thereafter, some satisfactory 
excuse for not attending, shall forfeit and pay him the sum of three dollars, 
for each day's delinquency; and in case of failure to pay such forfeit within 
ten days, he shall recover the same by action in his name as supervisor, 
and no property or wages belonging to such person shall be exempt from 
execution therefor. Such action shall be before any justice of the peace in 
the proper township. The money, when collected, shall be expended on 
the public roads. [16 G. A., ch. 21; C.73, § 985; R., § 887.] 

SEC. 1553. Compensation of supervisor. The road supervisor shall 
be allowed the sum of two dollars per day for each day's labor, including 
the time necessarily spent in notifying the hands and making out his returns, 
which sum shall be paid out of the road fund, after deducting his two days" 
work. When there is no money in the hands of the clerk with which to pay" 
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him, he shall be entitled to receive a certificate for the amount of labor per
formed, which shall be received in payment of his own road tax for any 
succeeding year. [20 G. A., ch. 200, § 3; C.73. § 986; R., § 888; C.'51, 
§ 2547.] 

When there is no money in the hands of him in the payment of his taxes. I t is only 
the clerk with which to pay the supervisor his for expenses incurred by the supervisor that 
compensationfor labor he is not entitled to an he is entitled to an order payable out of 
order on the township fund payable out of funds to be collected in the future; Howegler 
such fund when collected in the future, but v. Greiner, 89-476. 
only the certificate which may be used by 

SEC. 1654. Report. The supervisors of the several districts of each 
township shall report to the township clerk on the first Monday of April and 
November of each year, which report shall embrace the following items: 

1. The names of all persons in his district required to perform labor on 
the public road, and the amount performed by each; 

2. The names of all persons against whom actions have been brought, 
and the amount collected of each; 

3. The names of all persons who have paid their property road tax in 
labor, and the amount paid by each; 

4. The names of all persons who have paid their property tax in money, 
and the amount paid by each; 

5. A correct list of all lands and town lots belonging to nonresidents 
of the district on which the road tax has been paid, and the amount paid 
by each; 

6. A correct list of all lands and town lots belonging to nonresidents of 
the district on which the road tax has not been paid, and the amount on 
each piece; 

7. The amount of all moneys coming into his hands by virtue of his 
office, and from what sources; 

8. The manner in which moneys coming into his hands have been 
expended, and the amount, if any, in his possession; 

9. The number of days he has been employed in the discharge of his 
duty; 

10. The condition of the roads in his district, and such other items and 
suggestions as he may wish to make, which report shall be signed and 
sworn to by him. and filed by the township clerk in his office. [26 G. A., 
ch. 43; C. 73, § 987; R., § 897; C. '51, § 580.] 

SEC. 1565. Tax certified and collected. If it appears from such 
report that any person has failed to perform the two days ' labor required, 
or any part thereof, and that the road supervisor has neglected to collect 
the amount in money required to be paid in case of such failure, the clerk 
shall add the amount required to be paid to such person's property tax, 
and certify the same to the auditor, who shall enter it on the proper tax 
list, and the treasurer shall collect the same. [C. 73, § 988.] 

SEC. 1656. Shade trees—timber—drainage. The road supervisor 
shall not cut down or injure any tree growing by the wayside which does 
not obstruct the road, or which stands in front of any town lot, inclosure or 
cultivated field, or any ground reserved for any public use, and shall not 
enter upon any lands for the purpose of taking timber therefrom without 
first receiving permission from the owner or owners of said lands, nor 
destroy or injure the ingress or egress to any property, or turn the natural 
drainage of the surface water to the injury of adjoining owners; but it shall 
be the duty of the supervisor to use strict diligence in draining the surface 
water from the public road in its natural channel, and to this end he may 
enter upon the adjoining lands for the purpose of removing obstructions 
from such natural channel that impede the flow of such water. [26 G. A., 
ch. 49; 21 G. A., ch. 87, § 1; 16 G. A., ch. 28, § 1; C. 73, § 989; R., § 901; C. 
'51, § 587.] 
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So long as shade trees do not obstruct the 
road and prevent its use, they should not be 
removed against the wishes of the owner: 
Crismon v. Deck, 84-344. 

This section was designed to protect the 
owner in the use and enjoyment of his prop
erty, and prevent interference on the part of 
the road supervisor; but it is not intended to 
prevent necessary improvements in the high
way, where they can be made Without ma
terial injury to the adjacent property, even 
though some inconvenience might result to 
the owners of such property: Mandall v. 
Christiansen, 76-169. 

A supervisor is not to be held liable for 
treble damages under \ 4306 for cutting down 
trees in the highway where it does not ap
pear that the act was wanton and without 
reasonable excuse: Werner v. Flies, 91-146. 

Shade trees which do not obstruct the 
highway, and the removal of which is not 
necessary to properly improve it, are not to 
be removed in opposition to the wishes of an 
adjoining owner on whose portion of the 
highway the trees are growing: Bills v. Bel
knap, 36-583; Everett v. Council Bluffs, 46-66. 

Shade trees at the side of the highway 
which would not obstruct or interfere with 
the traveled track, if it were located in the 
middle of the highway, should be permitted 
to stand: Quinion v. Burton, 61-471. 

Where a hedge was planted after a high
way was in use, and for the purpose of fenc
ing between a field and the highway, lield, 
that the planting and maintenance of the 
hedge amounted to a dedication of the land 
outside of the hedge for the purpose of the 
highway, although at the time the hedge 
was planted a fence for its protection wa 
maintained outside of the hedge: Ibid. 

SEC. 1557. Liability for unsafe bridge or h ighway . When notified in 
writing that any bridge or portion of the public road is unsafe, the road super
visor shall be liable for all damages resulting therefrom, after allowing a 
reasonable time for repairing the same. If there is in his district any bridge 
erected or maintained by the county, he shall, on receiving written notice 
of its unsafe condition, obstruct the passage thereon, and notify at least 
one member of the board of supervisors, in writing, of its condition. If 
he fails to obstruct and notify, he shall be liable for all damages growing 
out of the unsafe condition thereof, occurring after the time he is so noti
fied and while he neglects to obstruct such passage. Any person who shall 
remove such obstruction shall be liable for all damages occurring to any 
person resulting therefrom, but nothing herein contained shall be construed 
to relieve the county from liability for the defects of said bridge. [17 G. 
A., ch. 52; C. 73, § 990; R., 902; C'51, § 582.] 

The road supervisor is required to build 
only such bridges as can be built from the 
limited means at his disposal. Other bridges 
are to be deemed county bridges: Casey v. 
Tama County, 75-655. 

The degree of care required of a road su
pervisor in constructing a bridge is ordinary 
and reasonable care: Oould v. Shermer, 70 N. 
W., 697. 

It is a question of fact for the jury to de
termine whether to construct a bridge with
out railings or barriers is negligence in view 
of its construction and the use to which it is 
put: Ibid. 

It is not the duty of the supervisor to 
build bridges requiring a large expenditure 
of money, nor is he liable for failure to keep 
such bridges in repair when such repair 
would involve a considerable expense. Such 
matters .are under the control of the board 
of supervisors: Wilson v. Jefferson County, 13-
181. And see \ 422 \ 18. 

A highway supervisor, who in construct
ing a bridge violated the terms of the grant 
in pursuance of which the original bridge 
had been constructed, held, to be affected 
with notice of the terms of such grant, and 
liable in damages: Ague v. Seitsinger, 85-305. 

SEC. 1558. Ex t rao rd ina ry repairs . For making such repairs as are 
required in the preceding section, the road supervisor may call out any or 
all of the able-bodied men of the district in which they are to be made, but 
not more than two days at one time without their consent, and persons so 
called out shall be entitled to receive a certificate from him of the number 
of days' labor performed, which shall be received in payment for road tax 
for that or any succeeding year, at the rate per day established for that 
year. [C. '73, § 991; R , § 903; C. '51, §§ 583, 586.] 

Where a township trustee borrowed 
money with which to repair the highways 
in his district, held, that such transaction 
was illegal, and the fact that the township 
used the highways, and thus received and 

SEC. 1559. Penalty. Any able-bodied man, duly summoned, who fails 
to appear and labor by himself or substitute, or send satisfactory excuse 

enjoyed the benefits which the use of the 
money conferred, would not render the 
township liable: Cass County Bank v. Con
rad, 81-482. 
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therefor, or pay the value thereof in money before an action is brought, 
shall forfeit and pay ten dollars, to be recovered in an action in the name 
of the road supervisor, and for the use of the road fund of the district. 
[C.73, § 992; R., § 904; C. '51, § 585.] 

jected as incompetent, will not deprive him 
of the benefit of his exemption: Martin v. 
Oadd, 31-75. 

A man not able-bodied is not liable to 
the penalty here prescribed. The fact that 
he does not make known his condition when 
summoned, or sends a substitute who is re-

SEC. 1560. Obstructions removed. The road supervisor shall remove 
all obstructions in the roads, but must not throw down or remove fences 
which do not directly obstruct travel, until notice in writing, not exceeding 
six months, has been given to the owner of the land inclosed in part by 
such fence. [C. 73, § 993; R., § 905; C. '51, § 594.] 

Notice: The statutory provision as to no- the public, but its nature is such that the 
tice regarding removal of obstructions is ap
plicable in case of obstructions placed in a 
highway after it is opened, and a fence di
rectly obstructing travel cannot be thrown 
down without notice, although the party 
maintaining it may be liable to indictment 
for obstructing the highway: Mosier v. Vin
cent, 34-478. 

Where a highway has been laid out but 
not yet opened, a person has not the right to 
take the law into his own hands and force 
his way over the land against the will of the 
owner; and lield, that the act of such owner 
in forcibly opposing a person riding through 
his land under such circumstances did not 
constitute an assault: State v. Stoke, 80-68. 

The reasonable notice required to be given 
by a supervisor in case of opening a highway 
is such notice and for such a length of time 
as, under all the facts and circumstances of 
the case, is reasonably proper to enable the 
party notified to perform the act which the 
notice is intended to give him opportunity 
to perform, and in the ordinary manner. It 
need not be six months in all cases: Blackburn 
v. Powers, 40-681. 

The verdict in a particular case finding 
that a notice of three days for the removal 
of a fence was sufficient notice, li^ld, not re
versible error in the absence of the evidence 
on which the jury acted: Mosher v. Vincent, 
39-607. 

The notice here required is for the bene
fit of the land owner. One who seeks to hold 
the supervisors liable in damages for not 
having opened the road as required cannot 
complain if the notice to the land owner al
lows the full six months for opening the 
road: Cook v. Gaylord, 91-219. 

Obstruction: The obstructions which the 
supervisor is authorized to remove in open
ing the highway are obstacles, impediments, 
or hindrances, or anything impeding pro
gress thereon. They need not be such as to 
render the highway impassable: Patterson v. 
Vail, 43-142. 

The supervisor may be compelled by man
darrias to perform the duty of opening the 
highway as required by statute: Ibid.; Lur-
kin v. Harris, 36-93. 

Proof of a mutual mistake as to the line 
of a highway, as used,, by which it varies 
from that intended, and that an obstruction 
in the highway, as used, is an attempt to 
correct such mistake, will make the obstruc
tion legal: State v. Crow, 30-258. 

If the right to use a way is acquired by 

right cannot be exercised on account of nat
ural obstacles, a person cannot be held guilty 
of the crime of obstructing such highway, as 
it cannot be said that the public are by his 
acts prevented from using it: State v. Shinkle, 
40-131. 

A party cannot be prevented by injunc
tion from closing or obstructing a highway 
that is in such condition that it cannot be 
used by the general public: PHnce v. McCoy, 
40-533. 

But where a highway was impassable as 
laid out, by reason of standing timber, and a 
track was used for the period of prescription, 
crossing the highway at different points, 
lield, that the existence of such natural ob
struction in the highway as laid out would 
not excuse the obstruction of the traveled 
track, whether upon the established highway 
or upon the line used by prescription: State 
v. McGee, 40-595. 

Belief against unlawful obstruction: 
Equity will afford relief to one specially in
jured by the erection of an obstruction upon 
a highway, by directing and requiring its re
moval ana enjoining its continuance. Such 
obstructions are public nuisances and will be 
abated and enjoined by a court of equity a t 
the suit of a party agrieved thereby: Houg-
lian v. Harvey, 33-203. 

An unlawful obstruction of a public high
way is a public nuisance not generally action
able, and a private person has a right of 
action only when he suffers an injury distinct 
from the public as a consequence of the 
wrongful act: Ingram v. Chicago, 1). & M. B. 
Co., 38-GC9. 

A party does not, in an action for man
damus, show himself entitled to have a pub
lic highway opened by showing that such 
highway is located near his lands and tha t 
the public travel is upon his lands and not 
upon the highway. I t would not follow that 
such travel would be upon the highway even 
if opened: Moon v. Cort, 43-503. 

Criminal obstruction: The land owner is 
not liable to indictment for obstructing the 
highway by reason of his not removing fences 
where a newly established highway crosses 
his land, at least until he has had reasonable 
notice from the supervisor to do so: State u. 
Bailiff, 32-189. 

Failure to remove an obstruction placed in 
a highway by another, for instance by a for
mer owner, does not, at least in the absence 
of notice, constitute the offense of obstruct
ing a highway: State v. Bobinson, 52-228. 
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SEC. 1661. Condition—guide-boards. The road supervisor shall keep 
the roads in as good condition as the funds at his disposal will permit, and 
shall place guideboards at cross roads and at the forks of the roads in his 
district, which shall be made out of good timber, well painted and lettered, 
and placed upon good substantial hard-wood posts, to be set four feet in, 
and at least eight feet above, ground. [C.73, § 994; R., § 907; C'51, § 577.] 

While the public have a right to the full meaning of the statute (I 4808): State v. 
width of the highway they cannot use it so Hunter, 68-447. 
as to injure adjoining property, and if the The acts of a supervisor in the exercise 
construction of a bridge at one side of the of his ministerial duties in the construction 
road would cause injury to the property on of bridges, etc., are subject to control by an 
that side the supervisor may be required to action to enjoin the improper exercise or his. 
build it in the center of the highway: Quiri- powers: Quinton v. Burton, 61-471. 
ton v. Burton, 61-471. Threatened illegal action of a supervisor 

The judgment of the road supervisor must in opening a highway, removing fences, 
govern as to the construction, etc., of the interfering with water-courses, etc., in the 
highway, and no one has a right to make a discharge of his official duty, may be re-
material change in his plans without being strained by injunction: Bolton v. McShane, 
guilty of defacing the highway within the 67-207. 

SEC. 1562. Canada thistle. The road supervisor, when notified in 
writing that any Canada thistles or any other variety of thistles are grow
ing upon any lands or lots within his district, vacant or owned by nonresi
dents, the owner, agent or lessee of which is unknown, shall cause the same 
to be destroyed, and make return in writing to the board of supervisors of 
his county, with a bill for his expenses or charges therefor, which in no case 
shall exceed two dollars per day for such services, which shall be audited 
and allowed by said board and paid from the county fund, and the amount 
so paid shall be entered up and levied against the lands or lots on which 
said thistles have been destroyed, and collected by the county treasurer the 
same as other taxes, and returned to the county fund. [24 G. A., ch. 45 ; C. 
73, § 995.] 

SEC. 1563. Russian thistle. No owner or occupant of any land or lots, 
or corporation or association of persons owning, occupying or controlling 
land as right of way, depot grounds or other purposes, or public officer in 
charge of any street or road, shall allow to grow to maturity thereon the 
Russian thistle or salt wort (salsoli kali, variety tragus). It shall be the duty 
of every person or corporation so owning, occupying or controlling lands, 
lots or other real property, or any road supervisor or other public officer 
having charge of any street or road, to cut, burn or otherwise entirely 
destroy such thistle growing on said premises, right of way, road or street, 
before the same shall bloom or come to maturity; and any person, corpora
tion or public officer neglecting to destroy all such thistles as aforesaid, 
after receiving notice in writing of their presence, shall be deemed guilty 
of a misdemeanor and be punished accordingly. It shall be the duty of any 
person knowing of the presence of Russian thistles upon any premises, 
lands, lots, street, roads or elsewhere, at any time after the first day of 
July, to give notice in writing to the owner, occupant, or person or corpo
ration in possession or control thereof, and if not destroyed by such owner 
or occupant or person in possession in proper time to prevent maturity, to 
give notice in writing immediately to any member of the board of trustees 
of the township in which the said thistles are growing; or if within a city or 
town, then to give notice in writing to the mayor, recorder or clerk thereof; 
who shall within five days after the receipt of said notice cause their total 
destruction, the costs thereof, together with the costs of serving notice, to 
be paid out of the county fund upon the certificate of the township trustees 
or the council, as the case may be, to the board of supervisors; which board 
shall cause the sum so paid to be levied as a special tax against the prem
ises upon which the thistles are growing, and against the person or corpo
ration owning or occupying the same; which amount shall be collected by 
the county treasurer as other taxes, and paid into the county fund. Where 
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township trustees have received notice, as aforesaid, of the presence of such 
thistles upon lands owned by the United States or this state, it shall be 
their duty to cause their destruction, and the costs thereof, upon proper 
certificate of the amount, shall be paid out of the county fund. [26 G. A,, 
ch. 78; 25 G. A., ch. 91, §§ 1-3.] 

SEC. 1564. Information—bulletin. A bulletin shall be prepared by 
the professor of agriculture of the agricultural college, briefly describing 
by words and cuts the Russian thistle, with the best known means of stay
ing its progress and effecting its extermination, which shall be printed by 
the state printer at public expense, from time to time, in such numbers as 
the secretary of state and said professor of agriculture may direct to supply 
the demand. A sum of money sufficient to pay for the cost of printing and 
making suitable plates for illustrating said bulletin is hereby appropriated 
from any funds in the state treasury not otherwise appropriated. [25 G. A., 
ch. 91, § 4.] 

SEC. 1565. Distribution. The secretary of state shall furnish to the 
agricultural college such number of said bulletins as it may desire to circu
late, and also to county auditors, on their requisition, such number as may 
be necessary to supply all township and town or city officers with copies, 
and a sufficient number to distribute to all farmers desiring the same. 
[Same, § 5.] 

SEC. 1566. Settlement with, supervisor. The road supervisor shall, 
on the first Monday in November, meet the township trustees, at which 
time there shall be a settlement of their accounts connected with the road 
fund, and after payment the trustees may order such distribution of the 
fund remaining in the hands of the township clerk as may be expedient for 
road purposes, which shall be paid out as ordered by them. [26 G. A., ch. 
43; C.73, § 996; R., § 909.] 

The fund here referred to is the balance The clerk is the proper party to bring- suit 
of the general fund provided by the trustees on the supervisor's bond for failure to ac-
under f 1529, and does not include moneys count for taxes: Keller v. Hare, 62-468. 
coming into the clerk's hands from the The authority conferred by this section 
county treasurer as taxes collected by the relates to the distribution of the general 
latter, except so far as such moneys properly township fund: Cass County Bank v. Conrad, 
belong to the general fund: Henderson v. 81-482. 
Simpson, 45-519. 

SEC. 1567. Orders issued. If upon this final settlement there is no 
money in the treasury, the trustees shall direct the township clerk to issue 
orders for the amount due them. The orders so issued shall be numbered 
with that of the district to which they belong, and shall be received in pay
ment of road tax in the district to which they are issued. [C.73, § 997.] 

Such orders are payable in money out of wait until such time as there are funds on 
lîio general township fund. If such fund is hand belonging to the respective districts, 
not sufficient, the trustees may be compelled with which they may be paid: Bradley v. 
to levy a tax for their payment. The pro- Love, 76-397. 
vision that they are receivable in payment This section relates to the district fund 
Of highway tax is merely an aditional method and if the supervisor has incurred expenses 
of payment, and the supervisors cannot be for guide boards and othor proper purposes 
compelled to secure payment in that way: out of such fund he is entitled to an order to 
Tobin v. Township of Èmmetsburg, 52-81. be paid therefrom when collected. But he 

The orders here authorized are not pay- is not entitled to such an order out of the 
able out of the general fund. The holder district fund for his per diem under $j 1553 as 
may use them in payment of road taxes or amended: Hotveyler v. Oreiner, 89-476. 

SEC. 1568. Neglect of duty—penalty. A supervisor failing to per
form the duties required of him by this chapter shall forfeit and pay, for 
the use of the road fund of his district, the sum of ten dollars, to be col
lected by an action by the township clerk in his name. [0.73, § 998; R., § 
900.] 

SEC. 1569. Turning to right. Persons on horseback or vehicles meet
ing each other on the public roads shall give one-half of the same, turning 
to the Light. A failure in this regard shall make the delinquent liable for 
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all damages resulting therefrom, together with a fine not exceeding five 
dollars, which fine shall be devoted to the repair of the roads in the district 
where the violation occurred, but no prosecution shall be instituted except 
on complaint of the person wronged. [C'73, § 1000; R., § 908.] 

A person meeting another is entitled to vehicle of the person on the wrong side of 
one-half the full width of the highway, but the road and that of the person coming 
it does not follow that in all cases where two toward him the presumption is chat it is 
persons approach each other on the high- caused by the negligence of the person who 
way with the intent of passing, it is the duty is on the wrong side, but his presence on 
of each to use only the part of it which is on that side may be explained and justified. 
his right of the center, and if either should Therefore where two persons on horseback 
pass the other on the left of such line he heard a vehicle corning toward them in the 
would violate the statute. It is only in the darkness and separated one going to the left 
case of meeting that the parties are to turn hand side of the road so far out of the way 
to the right. Either party has the right to that under ordinary circumstances there 
use any portion of the highway not occupied would be ample room for the vehicle to pass 
or desired for the use of another: Biepe v. but his horse was struck by the shafts of the 
Mting, 89-92. vehicle and killed, held, that the rider of 

The general rule seems to be that where the horse was not in the wrong in such sense 
the collision occurs between the horse or as to defeat recovery for the injury: Ibid. 

SEC. 1670. Trimming hedges. Owners of osage orange, willow, or 
any other hedge fence along the public road, unless the same shall be 
used as a wind-break for orchards or feed lots, shall keep the same trimmed, 
by cutting back within five feet of the ground at least once in every two 
years, and burn or remove the trimmings so cut from the road. 

Upon a failure to comply with the foregoing provision, the road super
visor shall immediately serve notice in writing upon the owner of the hedge 
to trim the same, and if he fails to do so for sixty days thereafter, such 
supervisor shall cause the same to be done at a cost not exceeding forty 
cents per rod, which shall be paid for out of the road fund, and make return 
thereof to the township clerk, who shall, in certifying the lands upon which 
the road tax has not been paid, include the lands along which the hedge 
has been trimmed, together with the amount paid therefor, which shall be 
collected by the county treasurer in the manner other county taxes are 
collected. 

Where the one district system is adopted as provided in this chapter, it 
shall be the duty of the township trustees to enforce the foregoing provi
sions. [26 G. A., ch. 48; 25 G. A., ch. 88, §§ 1, 2; 24 G. A., ch. 40.] 

SEC. 1571. Steam engines on roads. Whenever any engine driven in 
whole or in part by steam power is being propelled upon a public road, or 
is upon the same, the whistle thereof shall not be blown, and those having 
it in charge shall stop it one hundred yards distant from any person or per
sons with horses or other stock in or upon the same, and at a greater dis- -
tance away if they exhibit fear on account thereof, until they shall have / j f f 
passed it, and a competent person shall be kept one hundred yards in 
advance of such engine to assist in any emergency arising from frightened 
animals, and to prevent accidents. In crossing any bridge or culvert in the 
public road, or plank street-crossing in any city or town, four sound strong 
planks not less than twelve feet long, each one foot wide and two inches 
thick, shall be used, by placing and keeping continuously two of them under 
the wheels. A failure to comply with either of the provisions of this sec
tion shall be a misdemeanor, and, in addition, all damages sustained may 
be recovered in a civil action against the violator, and in no case shall the 
county be liable for damages occurring to any engine or separator. [25 G. 
A., ch. 21, §§ 1, 2; 24 G. A., ch. 68, §§ 1-4.] 

The requirement that a man is to be kept ute is to make safe the passing of teams: 
in front of the engine should not be con- State v. Kowolski, 65 N. W., 306. ' 
strued to require that he shall always be in The duty of keeping the man on the 
advance, and he should render assistance as lookout is imperative and its disregard is a 
to approaching teams from whichever direc- violation of the law: Ibid. 
tion they may come. The object of the stat- The ¡statutory obligation to stop the en-

í^4<-
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gine on the approach of a team is applicable 
to a team approaching from either direction 
and is not excused by the fact that the steam 
engine is in such condition that it cannot be 
stopped without risk of.stalling: Ibid. 

The failure to do the various acts re-

If a person is given authority or license 
from the county to erect a toll-bridge, his 
failure to compensate the land owner for 
damages sustained on account of the prop
erty taken for the purpose of such erection 

quired by this statute may be conjunctively 
charged in one indictment: Ibid. 

There is no provision for the punishment 
of the violation of these requirements except 
on the part of the owner of such engine: 
State v. Orr, 89-613. 

would not warrant the land owner in tearing 
down and removing the bridge so erected. 
The remedy to the land owner would be 
complete and ample by legal proceedings: 
Beebe v. Stutsman, 5-271. 

CHAPTER 3. 

OF FERRIES AND BRIDGES. 

SECTION 1572. Bridges—width. Bridges erected or maintained by the 
public constitute parts of the road, and must not be less than sixteen feet 
in width. [C. 73, § 1001; R , § 822.] 

Boards of supervisors have power to pro- teen feet but extend to the whole width: 
vide for the erection of bridges only on Husch'v. Davenport, 6-443. 
public highways where the use of the land The act of a board of supervisors in con-
has been secured in the manner provided by tracting for a bridge of less than the statu-
law, and are not authorized to erect bridges tory width, though erroneous, is not void, 
over navigable waters unless such power is and such error will not defeat a recovery by 
expressly conferred by statute: Snyder v. the other parties to the contract in an action 
Foster, 77-638. thereon: Mallory V.Montgomery County,48-681. 

Bridges are a part of the highway: Brown Bridges in a public highway ought to be 
v. Jefferson County, 16-339; and are therefore broad enough to permit all farm machinery 
under the general supervision of the board to be drawn over them, and for the passage 
of supei'visors, under \ 1482. They can not of all vehicles and machinery in use which are 
be compelled by mandamus to build: State drawn upon the public highways: Quinton v. 
v. Morris, 43-192. Burton, 61-471. 

As to liability of county for defects in The trustees have no authority to fix the 
county bridges, etc., see notes to \ 422, \ 18. width of a bridge at less than sixteen feet. 

The statutory provision as to the width Gould v. Scliermer, 70 N. W., 697. 
of bridges is not to be construed to mean "Whether the use of a bridge by one who 
that a bridge is not required to be con- causes a steam engine and heavy machinery 
structed under any circumstances more to pass over it is such negligence or improper 
than sixteen feet in width. If the circum- use as to prevent a recovery by him for in
stances require that it shall be of greater jury done due to the breaking down of the 
width, and it is so constructed, the liability bridge is a question for the jury. Yordy v. 
for defects therein will not be limited to six- Marshall County, 86-340. 

SEC. 1573. Fast driving. Any person riding, except on bicycles, or 
driving, faster than a walk, across any bridge maintained at the public 
charge, shall be subject to pay the following penalties: "When the bridge 
is twenty-five feet in length and does not exceed one hundred, the sum of 
one dollar for each offense; when over one hundred and not exceeding two 
hundred feet, the sum of three dollars; when over two hundred and not 
exceeding three hundred feet, the sum of five dollars; and the further 
additional sum of one dollar for each offense for every hundred feet in 
length in excess of three hundred, to be recovered by civil action in the 
name of and for the county in which the bridge is situated. If the bridge 
is situated in more than one county, the action is maintainable in or by 
either. [C. '73, § 1002; R , § 823.] 

SEC. 1574. Toll bridges—how established. The board of super
visors may grant licenses for the erection of toll bridges across any water 
courses or other obstruction which justifies the establishment thereof, and 
which will require an expense too large for the county to bear. In grant
ing such licenses, preference shall be given to the owner of the land on 
which the bridge is proposed to be located, if he applies for the privilege 
and is, in other respects, a competent person to erect the same. [C. '73, § 
1003; E., § 1214; C'51, § 726.] 
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SEC. 1575. License—right of way. When any corporation or individ
ual shall obtain from the board of supervisors license for the construction 
of a toll bridge across any of the streams of this state, such corporation or 
individual may take and appropriate so much private property as shall be 
necessary for a right of way therefor and all approaches thereto, in such 
width as such corporation or individual may desire, not exceeding sixty feet. 
[C.73, § 1004.] 

SEC. 1576. Damages assessed. If the owner of property over which 
such way extends shall refuse to grant the same, and the damages therefor 
cannot be settled by agreement, all damages which the owner, or any person 
having an interest in or improvement upon the property to be taken, will 
sustain by reason of the appropriation thereof shall be assessed and the right 
of way taken on the application of either party, under the provisions of this 
code for taking private property for works of internal improvement. [C. 73, 
§ 1005.] 

SEC. 1577. Between different counties or states. Where the 
extremities of the bridge lie in different counties, a license must be procured 
from each, and if different rates of toll are fixed by the different boards of 
supervisors, each has power to fix the rates of travel which is going from 
its own county. A similar principle shall be observed where only one of 
the extremities of the bridge is within this state. [C. 73, § 1006; R., § 1216; 
C. '51, § 728.1 

SEC. 1578. Limitation of license—tolls. Such licenses may be 
granted to continue for any period, not exceeding twenty-five years, and the 
rate of toll may be fixed in the first instance in such a manner as to be 
inalterable within any stipulated period, not exceeding ten years; after that 
time, it shall be under the control of the board of supervisors. [C. 73, § 
1007; R., §1217; C.'51, §729.] 

SEC. 1579. Exclusive privilege. The board of supervisors may 
stipulate.in the license that no other bridge or ferry shall be permitted across 
the same stream or obstruction within any distance not exceeding two miles 
thereof, and for a period not exceeding ten years. Any violation of the 
terms of such stipulation is a nuisance, and the person causing it is guilty 
of a misdemeanor. [C. 73, § 1008; R., § 1218; C. '51, § 730.] 

SEC. 1580. Failure of duty. When, upon ten days' notice to the 
person licensed, it is made to appear to the board of sapervisors that he 
fails in any material manner to perform his duties according to law, it may 
revoke his license. [C. 73, § 1009; R., § 1212; 0. '51, § 724.] 

SEC. 1581. Day or night—rate of toll. Toll bridges must be regulated 
so as to allow persons to pass at all hours of the night or day, but the board 
of supervisors, in its discretion, in fixing the rates of toll, may permit a 
greater charge to be made during certain hours of the night. [C. 73, § 1010; 
R., § 1222; C'51, § 734.] 

SEC. 1582. Railway bridges across boundary rivers. Any railway 
or bridge company incorporated under the laws of the state, or of Wis
consin, Illinois, Nebraska, Kansas or South Dakota, may construct a rail
way bridge across the Mississippi, Missouri or Big Sioux river, connecting 
with the eastern or western terminus, as the case may be, of any railway 
terminating on the Iowa bank of either of said rivers, at such place as shall 
be designated therefor by the board of supervisors of the county wherein 
such terminus is made, and extending toward a point on the opposite bank 
that may be selected by such company. [C. 73, § 1031.] 

SEC. 1583. Plan to be approved. No bridge shall be built under the 
provisions of the preceding section, until the plan thereof has been sub
mitted to and approved by the board of supervisors of the county in which 
the bridge is to be partly located. [C. 73, § 1032.] 

SEC. 1684. For teams and passengers—toll. Any such company 
may, with the consent of the board of supervisors, construct such bridge 
with suitable roadways and footways for teams and foot passengers, and 
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charge such rates of toll therefor as may be approved by said board. [C. 
73, § 1033.] 

S E C . 1585. R a i l w a y ferry. Any such company may establish a ferry 
across any of said rivers at or near the terminus of its road, for the sole 
purpose of crossing the freight and passengers of such roads until the 
bridge is ready for use. [C. 73, § 1034.] 

S E C . 1686. Obstruction of navigat ion . No bridge erected under the 
provisions of this chapter shall be so located or constructed as to unneces
sari ly impede, injure or obstruct the navigation of said rivers. [C.73, § 
1035.] 

S E C . 1687. Bonds and stock. Any such company may issue its bonds 
or obligations for an amount not exceeding the cost of such bridge, and of 
its roads in the state, and may secure the payment thereof by a mortgage 
on the same, and issue certificates of common and preferred stock; the pre
ferred stock to be only on condition that the holders of the common stock 
give their writ ten consent thereto. [C.73, § 1036.] 

S E C . 1688. Res ident director—process. Any company acting under 
the provisions of this chapter shall elect at least one director who shall be 
a citizen of and reside in this state, and such company shall be liable to be 
sued in any court of competent jurisdiction, and service of original notice 
on said resident director shall be sufficient notice to the company of the 
pendency of the action. [C. 73, § 1037.] 

S E C . 1589. Ferr i e s — l icense . The board of supervisors may g ran t 
such ferry licenses as may be needed within its county, for a period not 
exceeding ten years, and prescribe the rates of ferriage, as well as the 
hours of the day or night during which the ferry must be attended, both of 
which may, from time to time, be changed at the discretion of the board. 
[C.73, §§ 1011-12; K., §§ 1200-1; C. '51, §§ 712, 713.] 

The rights of a riparian owner, at common A ferry franchise is not lost by the death 
law and under the statute, in relation to a of the party to whom it is granted, but passe» 
ferry franchise, discussed; and held that a to his personal representatives: Lippencott v. 
stranger has no right to land ferry-boats AUander, 27-460. 
upon the soil of such owner, nor can he use The revocation of a ferry license by a 
a highway laid out across the land of such board of supervisors may be appealed from: 
owner, without compensation to him: Prosser Lippencott v. AUander, 25-445. 
v. Wapello County, 18-327; Prosser v. Davis, 
18-367. 

S E C . 1590. E x c l u s i v e pr iv i l ege . In grant ing a ferry license, the board 
of supervisors may make the privilege granted exclusive for a distance not 
exceeding one mile in either direction from it. After twenty days ' notice 
to the person who has obtained such privilege, if it is made to appear to 
the board tha t the public good requires other ferries, a new license may 
issue therefor. The notice required must be served personally upon the 
owner, or on the person in charge of the ferry boat. [C.73, § 1013; E., § 
1202; C 5 1 , § 714.] 

Grants of exclusive ferry licenses, even 
over navigable streams as the Mississippi 
river are upheld on grounds of public neces
sity or advantage: Burlington, etc., FerryCo. 
v. Davis, 48-133; United States ex rel. v. Fan
ning, Mor., 348. 

The grant of a ferry franchise necessarily 
implies the right to exclusive privileges 
within the prescribed limits: Phillips v. 
Bloomington, 1 G. Gr., 498. 

If a ferry license does not purport to con
fer an exclusive privilege, an exclusive right 
cannot be inferred: McJEwen v. Taylor, 4 G. 
Gr., 532. 

The use of a navigable river for a public 
highway is of paramount importance and 
will prevail over a privilege granted for a 

ferry. If the mode of operating the ferry is 
such as to encroach upon the free navigation 
of the stream, the owner of the ferry must 
yield to such free navigation, although the 
owner of a boat navigating the stream would 
be liable for any wilful injury done to the 
ferry: Steamboat Globe v. Kurtz, 4G. Gr.,433. 

A person not possessing a franchise may, 
within the limits of an exclusive franchise 
granted to the owner of the ferry, transport 
his own teams and conveyances, for instance, 
where he is a carrier of the United States 
mails, but he cannot make such private in
dividual right the medium or cover for carry
ing passengers whose transportation legally 
belongs to the owner of the franchise: Weld 
v. Chapman, 2-524. 
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SEC. 1591. Preference. In granting a ferry license, preference must 
be given to the keeper of a previous ferry at the same point, and, if a new 
one, to the owner of the land; but if there is none such, or if, after giving 
the same notice as is required by the last section, he fails to make applica
tion therefor, or if, in the opinion of the board, he is an improper person 
to receive the same, it may be conferred on any other proper applicant. 
[C.73, § 1014; R., § 1203; C'51, § 715.] 

SEC. 1593. Between different counties. Where the opposite shores 
of a stream are in different counties, a license from either is sufficient, and 
the board of supervisors first exercising jurisdiction by granting a license 
will retain it during the term of such license. [C'73, § 1015; R., § 1204; 
C'51, §716.] 

SEC. 1593. Between different states. Where but one shore of the 
river is within this state, the board of supervisors possesses the same 
power, so far as it is concerned, as though the river lay wholly within this 
state. [C'73, § 1016; R., § 1205; C'51, § 717.] 

In such case the grant of a franchise gives Weld v. Chapman, 2-524; Burlington, etc., 
no rights beyond the limits of the state: Ferry Co. v. Davis, 48-133. 

SEC. 1594. Bond. The board of supervisors, upon being satisfied that 
the requirements of this chapter have been complied with, and that a ferry 
is needed at such place, and that the applicant is a suitable person to keep 
it, must grant the license; which, however, shall not issue until the appli
cant files a bond, with sureties to be approved by the board or auditor, in a 
penalty not less than one hundred dollars, with the condition that he will 
keep the ferry in proper condition for use, and attend the same at all times 
fixed by the board for running it; that he will neither demand nor take any 
illegal tolls; and that he will perform all other duties which are or may be 
enjoined on him by law, which shall be filed in the county auditor's office. 
[C'73, § 1017; R , § 1207; C'51, § 719.] 

SEC. 1595. Public business—mail. Every ferryman must transport 
the public expresses of the United States and of this state, and the United 
States mail, at all hours. [C'73, § 1018; R., § 1209; C. '51, § 721.] 

A public ferryman is a common carrier and charged with the duties and liabilities 
of such: Slimmer v. Merry, 23-90. 

SEC. 1596. License recorded. All licenses for ferries and toll bridges 
must be entered upon the records of the board of supervisors, and shall 
contain the rates of toll allowed. [C'73, § 1019; R., § 1208; C'51, § 720.] 

SEC. 1697. Posting rates. The rates of toll must be conspicuously 
posted up at each extremity of the bridge, or, if a ferry, on the boat, door 
of the ferry house, or some other conspicuous place near the ferry. [C '73, 
§ 1020; R., §§ 1210, 1220; C '51, §§ 722, 732.] 

SEC. 1598. Penalty. The failure to have such list posted up as above 
provided will justify any person in refusing the payment of tolls, and 
where such failure is habitual, the proprietor of such bridge or ferry shall 
be liable to pay a penalty of twenty-five dollars, to be recovered in the 
name of the county against him, or against him and the sureties on his 
bond; which amount, when recovered, shall be paid into the county treasury 
and credited to the school fund. [C'73, § 1021; R., §§ 1211, 1220; C '51, §8 
723, 732.] 

SEC. 1599. Notice of application. Before a license can be granted 
for either a bridge or ferry, notice thereof must be posted up in at least 
three public places on each side of the river, if both are within the state, 
and in the township and neighborhood in which the proposed bridge or 
ferry is to be erected or kept, at least twenty days prior to the making of 
such application. [C'73, § 1022; R., §§ 1206, 1219; C'51, §§ 718, 731.] 

SEC. 1600. Penalty for taking illegal toll. The taking of illegal toll 
by any licensee shall subject the offender to a penalty of twenty-five dol
lars for every such offense, to be recovered by action on his bond, or against 
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him individually, by the person who paid the illegal toll, for his own bene
fit; or he may bring an action in the name of the county, in which case the 
proceeds shall go to the county treasury. [C.73, § 1023; E., § 1236; C. '51, 
§ 748.] 

SEC. 1601. Forfeiture. A failure in other respects to substantially 
comply with the terms fixed by the board shall work a forfeiture of any of 
the licenses herein authorized, and shall subject the party guilty of such 
failure to damages for all injury resulting therefrom, for which he shall be 
liable on his bond. [C. 73, § 1024; R., § 1237; C'51, § 749.] 

SEC. 1602. Refusal to pay tolls—penalty. Any person who refuses 
to pay the regular tolls established and posted up in accordance with the 
provisions of this chapter, or who shall run through or pass around the toll 
gates with a view of avoiding their payment, shall forfeit the sum of five 
dollars for every offense, which, together with costs, may be recovered 
by the person entitled to such toll; but nothing herein contained shall pre
vent a person from fording a stream across which a toll bridge or ferry has 
been constructed. [C.73, § 1025; R., § 1238; C'51, § 750.] 

SEC. 1603. Hules established. The proprietor of any bridge or ferry 
authorized by this chapter may establish reasonable rules for the regula
tion of passengers, travelers, teams and freight passing or traveling 
thereon. [C.73, § 1026; R., § 1239; C. '51, § 751.] 

SEC. 1604. Franchise sold. Any of the franchises contemplated in 
this chapter are subject to execution, and may be sold as personal property, 
and be subject to the same rights and consequences, except that the 
purchaser may take immediate possession of the property, and the sale 
thereof shall carry with it all the material, implements, rights of way and 
works of whatever kind necessary for or ordinarily used in the exercise of 
suchrrnuefciae. [C.73, §§ 1027-8; R., §§ 1240-1; C. '51, §§ 752-3.] 

SEC. 1605. Free ferry. Nothing in this chapter contained shall be so 
construed as to prevent any company, person, city, town or village from 
establishing a free ferry at any point where a license to keep a ferry has 
been granted, but when such free ferry is established, such company, 
person, city, town or village shall pay a reasonable compensation to the 
persons owning the same for all boats, ropes and other material, if the 
same be fit for use; and when a free ferry is established at a point at or 
near where a license has been granted to an individual, such individual 
shall be exonerated from any further obligation to- maintain it. Bond and 
security shall be given in like manner by the person or company establish
ing the free ferry as required in this chapter. [C. 73, § 1029; R., § 1245; C. 
'51, § 757.] 

SEC. 1606. Mill owners. Nothing in this chapter shall be so construed 
as to prevent owners of mills from crossing themselves or customers free 
of charge. [C. 73, § 1030; R., § 1246; C. '51, § 758.] 
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TITLE IX. 
OF CORPORATIONS. 

CHAPTER 1. 

OF CORPORATIONS FOR PECUNIARY PROFIT. 

SECTION 1607. Who may incorporate. Any number of persons may 
become incorporated for the transaction of any lawful business, but such 
incorporation confers no power or privilege not possessed by natural per
sons, except as hereinafter provided. [22 G. A., ch. 86, § 2; C.'73, § 1058; 
R., § 1150; C. '51, §673.] 

Under this section any number of people a mutual insurance company: Corey v. Sher-
may become incorporated for the transaction man, 60 N. W., 232. 
of any legal business, including- business as 

SEC. 1608. Single person. Except as otherwise provided by law, a 
single person may incorporate under the provisions of this chapter, thereby 
entitling himself to all the privileges and immunities provided herein, but if 
he adopts the name of an individual or individuals as that of the corpora
tion, he must add thereto the word "incorporated." [C.'73, § 1088; R., § 
1179; C.'51, §702.] 

SEC. 1609. Powers. Among the powers of such corporations are the 
following: 

1. To have perpetual succession; 
2. To sue and be sued by its corporate name; 
3. To have a common seal, which it may alter at pleasure; 
4. To render the interests of the stockholders transferable; 
5. To exempt the private property of its members from liability for 

corporate debts, except as otherwise declared; 
6. To make contracts, acquire and transfer property,—possessing the 

same powers in such respects as natural persons; 
7. To establish by-laws, and make all rules and regulations necessary 

for the management of its affairs. [C. 73, § 1059; R., § 1151; C 5 1 , § 674.] 
Powers: A corporation is presumed to be ration, the power to borrow money and 

clothed with the usual powers necessary and execute notes and mortgages not being ex-
proper to enable it as such to carry out the pressly assumed or prohibited, lield, that it 
purposes of its existence: Home Ins. Co. v. had by implication authority to exercise 
Northwestern Packet Co., 32-223. such powers as to indebtedness created for 

Therefore, held, that an insurance com- the necessary and proper purposes of carry-
pany had authority to acquire, by assign- ing out the objects of the corporation: Ibid. 
ment, the claims of a shipper of goods in- The simple act of going surety for another 
sured by it against the common carrier in is out of the line of the prosecution of any 
whose hands they were destroyed: Ibid. business: Lucas v. White Line Transfer Co., 

Corporations are invested with such pow- 70-541. 
ers only as are expressly conferred upon For a proper purpose a corporation has 
them and such other powers as are necessary power to borrow money by executing notes 
to carry out those powers expressly granted: and mortgages: Thompson v. Lambert, 44-239. 
Teachout v. Des Moines Broad Gauge St. R. The power to mortgage the property of 
Co., 75-722. the corporation is incident to the ordinary 

For the purpose of effecting the objects of powers of such corporation: Dunham v. Isett, 
a corporation its powers are as broad and 15-284. 
comprehensive as those of an individual, un- And where the power to borrow money 
Jess the exercise of the asserted power is may necessarily be implied, it may be exer-
expressly prohibited: Thmnpson v. Lambert, cised by issuance of negotiable bonds: Des 
44-239. Moines Cos Co. v. West, 50-16. 

Where an agricultural society was organ- Under a charter by which a corporation 
i zed for the proper objects of such a corpo- had authority to purchase, etc., "'any real 
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estate or other property,- ' etc., held, that it 
was not beyond its power to purchase its own 
stocl;:: Iovri Lumber Co. v. Foster, 49-25. 

A corporation having- the general powers 
provided for in this section has the right to 
deal in, acquire and possess shares of stock 
in another corporation: Calumet Paper Co. v. 
Moils Investment Co., 64 N. W., 782. 

Where the articles of incorporation of a 
college did not expressly give it power to 
raise and control funds by taking endowment 
notes, held, by a divided court, that it had the 
power to accept and enforce payment of such 
notes: Simpson Centenary College v. Bryan, 
50-293. 

Unless restrained by statute, a corpora
tion may sell or dispose of its property, and 
one corporation may purchase property from 
another corporation, both possessing in this 
respect the same power as individuals. It 
will not, therefore, constitute fraud upon 
creditors that the property of the corpora
tion is conveyed by it to another corporation 
in which its stockholders own stock: War-
field v. Marshall County Canning Co., 72-666. 

A stockholder in a corporation may main
tain an action to restrain the corporation 
from acts in excess of its corporate power: 
Teachout v. Des Moines Broad Ouaqe St. R. 
Co., 75-722. 

Corporations of all kinds may be bound by 
contracts not under seal. They may make a 
binding contract in writing not under seal, 
and may also be held liable under verbal 
contracts. So, also, they may ratify and 
adopt as their own a contract made by an 
officer out of the usual scope of his duties: 
Merrick v. Burlington, etc., Plank Road Co., 
11-74. 

The recital as to the making of a contract, 
not entered on the record at the time it was 
originally written, by the secretary, but at a 
subsequent meeting directed to be entered 
on the record, will not be receivable as 
against the other party to such contract: 
Colfax Hotel Co. v. Lyon, 69-683. 

Where a party with the knowledge and 
consent of the directors of a corporation bor
rowed money on his individual note for the 
use of the corporation, which money was 
used by it in paying its debts, lield, that the 
corporation was bound to repay to such party 
the money so borrowed by him: Humphrey 
v. Patrons, etc., Ass'n, 50-607. 

Corporations may ratify contracts made 
without their authority and thus become 
bound thereby like natural persons. Thus an 
acceptance of payment for services rendered 
under a contract and in accordance with its 
terms may amount to a ratification of such 
contract: Alhearnv. Independent Dist.,33-105. 

Where a corporation became the successor 
to an individual in the manufacture and sale 
of buggies, held, that it had authority to ac
cept from the individual whom it succeeded 
an order accepted by him upon particular 
terms: Cook Mfg. Co. v. Randall, 62-244. 

Held, that a corporation organized for the 
manufacture and sale of musical instruments, 
and not having the power to engage in the 
business of loaning money, might still take 
from its agent, in payment of an indebted
ness due from him, the note of a third party 

belonging to him: Western Organ Co. v. Red
dish, 51-55. 

Corporations can make contracts and 
transfer property, possessing the same pow
ers in such respects as private individuals. 
A corporation has therefore the right to 
prefer one creditor to another, and the fact 
that the preference is exercised in favor of a 
shareholder or director is immaterial, al
though the shareholder or director may have 
voted for the proposition, and the security 
given was to secure an indebtedness to him
self: Warfieklv. Marshall County Canning Co., 
72-606. 

Power as to real property: The power 
of a railway corporation to whom public 
lands are granted to hold such lands is a 
question between the corporation and the 
government, and cannot be raised as against 
the corporation by a third party in an action 
by the company for possession of the lands 
so granted: Chicago, B. as Q. R. Co. v. Lewis, 
53-101. 

The grant, by the law under which a cor
poration is organized, of the power to make 
contracts gives it the power to make a sale 
of its real property and convey the same: 
Buell v. Buckingham, 16-284. 

A limitation upon the power to sell oper
ates also as a limitation on the power to con
vey: Middleton Savings Bank v. Dubuque, 15-
394. 

Exemption of property of members from 
liability for debts: The corporation may ex
empt the private property of its members 
from liability for corporate debts: Spense v. 
Iowa Valley Const. Co., 36-407; Larson v. 
Dayton, 52-597. 

The only case in which the private prop
erty of members becomes liable for corpo
rate debts is that specified in the statute re
lating to failure to take proper steps in or
ganizing (§ 1616): First Nat. Bank v. Davies, 
43-424, 436. 

A stockholder can be made liable to the 
creditors of a corporation only to the extent 
of his unpaid subscription to the capital 
stock: Warfield v. Marshall County Canning 
Co., 72-€66. 

Where a statute exempted from liability 
for corporate debts stockholders in corpora
tions organized under the general incorpo
ration laws, held, that in order that the 
stockholders of the corporation should be 
exempt from liability it must appear that 
the corporation was organized under such 
general statute: Kaiser v. Lawrence Savings 
Bank, 56-104. 

A provision in articles of a mutual in
surance company relieving members from 
liability for corporation debts is not appli
cable with reference to their liability for 
assessments, the assessments in such case 
not being a debt of the corporation but a debt 
of the individual members: Montgomery 
County Farmers' Mut. Ins. Co. v. Milner, 90-
685. 

Where a corporation is stockholder in 
another corporation, the stockholders of the 
former are not thereby individually stock
holders in the latter, and cannot be held lia
ble as such: Langan v. Iowa & M. Const. Co., 
49-317. 



589 
Tit. IX, Ch. 1. CORPORATIONS FOR PECUNIARY PROFIT. § 1610 

The power to sue and toe sued: A corpo
ration must sue and be sued in its corporate 
name: Chicago, JJ. & M. B. Co. v. Keisel, 
43-39. 

Corporate name: A variance from the 
true style of a corporation will not have the 
effect to defeat its contract if it appears that 
the corporation was intended to be bound by 
and described in the instrument: Atheam v. 
Independent Dist., 33-105. 

Where a note was made payable to the 
order of " The Equitable Life Insurance 
Company of Iowa at its office," and was dated 
at the '"Office of the Equitable Life Insur
ance Company, Des Moines, Iowa," held, that 
although the two names were not identical, 
yet it was reasonably apparent that they re
ferred to the same corporation: Equitable L. 
Ins. Co. v. Oleason, 5G-47. 

"Where the name of the corporation consists 
of a number of words, the omission, altera
tion or transposition of any of the words in 
the name used, if the words in the name 
used are synonymous with the true name of 
the corporation, is nota misnomer: Martin v. 
Central Iowa It. Co., 59-411. 

The use of the word " railroad " instead 
of " railway " in naming a corporation in an 
indictment for embezzling the funds of such 
corporation, held not to be material: State v. 
Goode, 68-593. 

A railroad company cannot, in a legal 
proceeding, be properly designated by the 
initial letters of the words constituting its 
name, even though it may be possible to 
show that it is popularly known by its initial 
letters: Accola v. Chicago, B. & Q. B. Co., 70-
185. 

Change of name: Where a note given in 
aid of a corporation operating a college pro
vided that upon the payment of a proportion 
of the note a scholarship in the college should 
be issued, and afterward the corporate name 
of the institution was changed, held, that the 
new corporation succeeding to the rights of 
the old might sue upon such note, and the 
maker would be entitled to a scholarship 
therein according to the same terms: Trustees 
of Northwestern College v. Schwagler, 37-577. 

The corporate name is that which is 
adopted in the articles of incorporation. If 
the name is changed it must be done by 
changing the articles, and the best evidence 
as to the contents of the articles is the arti
cles themselves; therefore, held, that parol 
evidence of a change of name was not suffi
cient: Chieago, D. & M. B. Co. v. Keisel, 
43-39. 

By-laws: One who has notice of a by-law, 
as for instance an officer of the corporation, 
is bound thereby: Des Moines Nat. Bank v. 
Warren County Bank, 66 N. W., 154. 

S E C . 1610. Art i c l e s adopted and recorded. Before commencing any-
business except their own organization, they must adopt articles of incor
poration, which must be signed and acknowledged by the incorporators, 
recorded in the office of the recorder of deeds of the county where the prin
cipal place of business is to be, in a book kept therefor, and the recorder 
must, within five days thereafter, indorse thereon the time when the same 
were filed, and the book and page where the record will be found. Said 
articles thus indorsed shal l then be forwarded to the secretary of state, and 
be by him recorded in a book kept for tha t purpose. Such corporation 
shal l pay to the secretary of state, before a certificate of incorporation is 
issued, a fee of twenty-five dollars, and, for all authorized stock in excess 
of ten thousand dollars, an additional fee of one dollar per thousand. Should 
any corporation thereafter increase its capital stock, it shall pay a fee to 
the secretary of state of one dollar for each one thousand dollars of such 
increase, but in no event shall a fee in excess of three hundred and fifty 
dollars be charged under the provisions of this section. The recording fee 
shal l be paid in all cases. Farmers ' mutual co-operative creamery associa
tions shall be exempt from the payment of the incorporation fee provided 
herein. [26 G. A., ch. 98; 17 G. A., ch. 23; C. 73, § 1060; R., § 1152; C. '51, 
§ 675.] 

A failure to file the articles of incorpora
tion in the office of the secretary of state 
does not, under \ 1616, render the stockhold
ers individually liable (the section being 
discussed in the opinions of a divided court): 
First Nat. Bank v. Davies, 43nt24; followed 
in Eisfeld v. Kenworth, 50-389. 

Where a corporation failed to record its 
articles of incorporation as required by stat
ute, and the directors borrowed money in 
excess of the capital stock, giving their note 
for the same, which, when the company be
came insolvent, they paid, in an action by 
the directors against the other shareholders 
for an accounting and for contribution of 
their pro rata share of the debt paid by 
plaintiffs, held, that, as between themselves, 
their contractual relation wat., to br> il. <er-

mined by what they had adopted as their 
agreement, and therefore, though the arti
cles of incorporation were unrecorded, its 
provisions were binding upon them; and 
where one of the articles limited the amount 
of indebtedness to sixty-five per cent, of 
the capital stock, the directors who violated 
this agreement were in no position to de
mand contribution from the shareholders: 
Heard v. Owen, 79-23. 

One of the incorporators cannot rely by 
way of defense in an action against him for 
the assessment upon his stock, that the arti
cles were not recorded in the office of the 
secretary of state: State Bank Building Co. v. 
Peirce, 92-668. 

As to change of articles see $ 1615 and 
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S E C . 1611. Limit of indebtedness . Such articles must fix the highest 
amount of indebtedness or liability to which the corporation is at any one 
time to be subject, which in no case, except r isks of insurance companies, 
and liabilities of banks not in excess of their available assets, not including 
their capital, shall exceed two-thirds of its capital stock. But the provisions 
of this section shall not apply to the bonds or other railway or street rail
way securities, issued or guaranteed by railway or street railway companies 
of the state, in aid of the location, construction and equipment of railways 
or street railways, to an amount not exceeding sixteen thousand dollars per 
mile of single track, standard gauge, or eight thousand dollars per mile of 
single track, narrow gauge, lines of road for each mile of railway or s t reet 
railway actually constructed and equipped. Nor shall the provisions of 
this section apply to the debentures or bonds of any company incorporated 
under the provisions of this chapter, the payment of which shall be secured 
by an actual transfer of real estate securities for the benefit and protection 
of purchasers thereof; such securities to be at least equal in amount to the 
par value of such bonds or debentures, and tobe first liens upon unincumbered 
real estate worth at least twice the amount loaned thereon. [21 G. A., ch. 57; 
20 G. A., ch. 22; C. 73, § 1061; R., § 1153; C '51 , § 676.] 

The incurring of liabilities greater than that if bonds of the corporation are secured 
herein provided does not render the stock- upon real estate worth at least twice the 
holders individually liable: Langan v. Iowa amount loaned thereon, they will be paid 
& M. Const. Co., 49-317. out of this security, and thus there will be 

A private corporation is liable, at least to left for the benefit of other creditors the se-
the extent of the consideration received, for curity derived from the capital stock of the 
indebtedness contracted in excess of the limit corporation. First Nut. Bank v. Sioux City 
imposed by the articles of incorporation. In Terminal B. & W. Co., 69 Fed., 441. 
such case the corporation is estopped from Failure to make in the articles a state-
setting up the limit: Humphrey v. Patrons', ment of the highest amount of indebtedness 
etc., Ass'n, 50-607. to which the corporation may be subjected is 

The debt of a corporation beyond the such a failure to comply with the requisites 
limits of its indebtedness is not invalid even in relation to the organization of the com-
though held by the director of the corpora- pany as to render the stockholders liable 
tion. The director in this respect occupies under § 1616; Heuer v. Carmichacl, 82-288. 
no different position from that of any other It is a sufficient compliance with the re-
creditor, if the debt was contracted in good quirements of this section that the articles 
faith: Garrett v. Burlington Plow Co., 70-697; provide the limit of indebtedness, except as 
Warfieldv. Marshall County Canning Co., 72- shall be determined by a majority of the 
666. stockholders at a meeting: Thornton v. Bal-

The theory of this section seems to be com, 85-198. 

S E C . 1618. Place of business—list of officers. If the corporation 
t ransacts business in this state, the articles shall fix its principal place of 
business, which must be in this state, and in charge of an agent of the 
corporation, at which place it shall keep its stock and transfer books and 
hold its meetings. The corporation shall annually, in January, file with 
the secretary of state a list of its officers and directors, and any change in 
the location of its place of business made by a vote of the stockholders. 

S E C . 1613. Not ice publ i shed—what to contain. A notice mast be 
published for four weeks in succession in some newspaper as convenient as 
practicable to the principal place of business, which must contain: 

1. The name of the corporation and its principal place of business; 
2. The general nature of the business to be transacted; 
3. The amount of capital stock authorized, and the times and conditions 

on which it is to be paid in; 
4. The time of the commencement and termination of the corporation; 
5. By what officers or persons i ts affairs are to be conducted, and the 

times when and manner in which they will be elected; 
6. The highest amount of indebtedness to which it is at any time to sub

ject itself; 
7. Whether private proper ty is to be exempt from corporate debts. 
Proof of such publication, by affidavit of the publisher of the newspaper 

in which it is made, shall be filed with the secretary of state, and shall be 
evidence of the fact. [C'73, §§ 1062-3; R., §§ 1154-5; C. '51, §§ 677-8.] 
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It seems that acts of a corporation will 
not be valid as corporate acts unless publica
tion of notice of the organization is made as 
required by law: Fisfeld v. Kenworth, 50-
389. 

A failure to publish the statutory notice 
of incorporation does not invalidate indebt
edness created within the statutory limits, 
but only renders the stockholders individu
ally liable: First Nat. Bank v. Sioux City 
Terminal B. &W. Co., 69 Fed., 441. 

Failure to state in the published notice 
the highest amount of indebtedness for which 
the corporation may be rendered liable is 
such a failure to comply with the law in re
gard to publicityas to render the stockholders 
liable under the provisions of \ 1616: Heuer 
v. Carmiehael, 82-288. 

Where a notice specified that the indebt
edness of the corporation should not exceed 
a certain sum, while the articles provided 
that it should not exceed that sum except as 
authorized by a vote of the majority of the 
stockholders at a meeting, held, that such 

S E C . 1614. M a y beg in bus iness . The corporation may commence busi
ness as soon as the certificate is issued by the secretary of state, and its 
acts shall be valid if the publication in a newspaper is made within three 
months from the date of such certificate. [17 G. A., ch. 23; C. 73, § 1064; 
R., § 1156; C. '51, §679.] 

notice was sufficient: Thornton v. Balcom, 85-
198. 

A statement that the limit of the com
pany's indebtedness shall be " two-thirds of 
the amount of the capital stock prescribed " 
is a sufficient statement of the highest 
amount of indebtedness to which the cor
poration is at any time to subject itself: Park 
v. Zwart, 92-37. 

Tho publication of the articles themselves 
is a sufficient compliance with this section if 
the articles contain all the required state
ments: Ibid. 

Where the articles of incorporation did 
not state the principal place of business, or 
tho time of commencement of business, held, 
that the publication of such articles was not 
sufficient notice, and that there was such 
failure to comply with this section as to 
render the stockholders individually liable 
under § 1616: Clegg v. Orange Co., 61-121. 

As to contracts in excess of the limit of 
indebtedness, see notes to \ 1611. 

The rights of parties are not made depend
ent upon the publication of notice required 
upon the filing of the articles. If the publi
cation is inserted in a newspaper within 
three months, it seems that it ought not to 
be held a failure to substantially comply 
with the statute, though the last publication 
is not made within that time: Thornton ». 
Balcom, 85-198. 

Failure to file articles in the office of 
secretary of state within three months does 
not render the acts of the corporation void, 
nor deprive it of its franchises without pro
ceedings being instituted for that purpose: 
First Nat. Bank v. Bavies, 43-424. 

A corporation may lawfully commence 
business on compliance with the terms of this 
section. Its authority to do so is not made 
dependent upon all of its stock being sub
scribed: Johnson v. Kessler, 76-411. 

S E C . 1615. Change of articles. Changes in any of the provisions of 
the articles may be made at any annual meeting of the stockholders or 
special meeting called for that purpose, and they shal l be valid only when 
recorded, approved, and published as the original art icles are required to 
be. Such changes, however, need only be signed and acknowledged by 
such officers of the corporation as may be designated to perform such act 
by the stockholders. [22 G. A., ch. 88; C.73, § 1065; R., § 1157; C.'51, § 
680.] 

A change in the articles made in the man
ner therein provided, and properly recorded 
and published, is as binding upon stockhold
ers who do not as upon those who do consent 
thereto: Burlington & M. B. B. Co. v. White, 
5-409. 

If a corporation procures an alteration to 
be made in its charter by which a new and 
different business is superadded to that origi-
inally contemplated, such of the stockhold
ers as do not assent to the alteration will be 
absolved from liability on their subscriptions 
to the capital stock: Ibid. 

But where a change in the charter merely 
related to the time of payment of install
ments of subscriptions to stock, held, that by 
the subscription under the charter the sub
scriber assented to the change afterward 
made in pursuance of such provisions: Ibid. 

Where the corporation has assumed to 
make a contract authorized by its amended 
articles, and has received the consideration 
therefor, it cannot escape liability upon the 
ground that such amended articles had not 
been recorded: Humphrey v. Patron's, etc., 
Ass'n, 50-607. 

Articles of incorporation of a company or
ganized for pecuniary profit can be amended 
only by an instrument signed and acknowl
edged by the person or persons duly author
ized so to do and recorded: Bay v. Mill Own
ers'1 Mut. F. Ins. Co., 75-694. 

A material or radical change in the ob
jects of a corporation will release the sub
scriber of stock from liability thereon, but 
immaterial changes which cannot possibly 
prejudice such subscriber will not affect 
him: Union Ag'l, etc., Ass'n v. Neill, 31-95. 
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An amendment to a charter not materially 
changing the original purposes of the corpo
ration, held not sufficient to excuse stock
holder from liability for stock subscribed: 
Peoria & B. I. B. Co. v. Preston, 35-115. 

Amendments to the articles of incorpora
tion of a college in accordance with provi

sions made therein for amendment, affecting 
the method in which trustees were to be ap
pointed, but not the general purposes and 
objects of the corporation, held not sufficient 
to release the maker of a scholarship note 
from his liability thereon: Washington College 
v. Duke, 14-11. 

SEC. 1616. Individual property liable. A failure to substantially 
comply with the foregoing requirements in relation to organization and 
publicity shall render the individual property of the stockholders liable for 
the corporate debts; but corporators and stockholders in railway and street 
railway companies shall be liable only for the amount of stock held by 
them therein. [C. 73, § 1068; R., §§ 1166, 1338; C'51, § 689.] 

Under this section, held, that a failure to 
file the articles did not alone render the 
stockholders individually liable: First Nat. 
Bank v. Davies, 43-424; j£isfeld v. Kemcorth, 
50-389; Stokes v. Findlay, 4 McCrary, 205. 

Failure to state in tne articles and in the 
published notice the highest amount of in
debtedness or ".ability to which a corpora
tion may be subjected will render the stock
holders liable to a creditor under the pro
visions of this section: Heuer v. Carmichael, 
82-288. 

In the clause "in relation to organization 
and publicity," the word "and" should be 
construed as "or." A failure in either re
spect will render the stockholders individ
ually liable: Eisfeld v. Kenworth, 50-389. 

So held in case of a failure to publish any 
notice whatever: Ibid.; Marshall v. Harris, 
55-182. 

Failure to publish the statutory notice 
renders stockholders individually liable, 
but does not invalidate indebtedness created: 
First Nat. Bank v. Sioux City Terminal B. & 
W. Co., 69 Fed., 441. 

The statement of the articles duly pub
lished that the indebtedness of the corpora
tion shall not exceed "two-thirds of the 
amount of capital stock prescribed" is a suf
ficient compliance with the provisions of \ 
1613 to relieve the stockholder from liability 
under the provisions of this section: Park 
v.Zwart, 92-37. 

The fact that a creditor has sought relief 
against the corporation on his claim will not 
estop him from recovering against the stock
holders under the provisions of this section. 
These provisions are not limited to cases 
where the corporation has not a legal exist
ence as such. After recovering a judgment 
against the corporation the creditor may 
pursue his remedy as against the stockhold
ers: Ilener v. Carmichael, 82-288. 

A provision in the articles as to the in
debtedness for which the corporation may 
be made liable excepting "by a majority 
vote of the stockholders present" at a meet
ing is a sufficient statement under \ 1611, 
and will not render the stockholders liable 
under this section: Thornton v. Balcom, 85-
198. 

Failure to secure subscriptions for stock 
to the full amount authorized by the articles 
will not render the stockholders liable 
where there is no requirement in the arti
cles that all the stock shall be subscribed 
before the company commences business, 

nor thatany definite sum shall be subscribed: 
Ibid. 

But such a condition is precedent to the 
right to commence business and incur debts, 
unless it is provided in the articles that the 
corporation may do so when a specified 
amount of stock is subscribed. The fact that 
the stock is not all subscribed does not con
stitute a failure to comply substantially with 
the requirements in relation to organization 
and publicity: Stceney v. Talcott, 85-103. 

Where the articles of incorporation did 
not state the principal place of business or 
the time of commencement of business, held, 
that the publication of such articles was not 
sufficient notice, and that there was such 
failure to comply with the requirements as 
to notice as to render the stockholders indi
vidually liable: Clegg v. Grange Co., 61-121. 

Failure to comply with the statutory re
quirements as to posting a copy of the by
laws and a statement of the amount of capi
tal stock subscribed, etc., will not render 
the stockholders liable: Langan v. Iowa & 
M.Const.Co.,49-317; McKellar v.Stout, 14-359. 

A failure to properly keep the books, as 
required by statute, does not render the 
stockholders individually liable. If the 
books are fraudulently kept, those guilty of 

Earticipation in the fraud may be held lia-
le: Langan v. Iowa & M. Const. Co., 49-317. 

Nor does the incurring of liabilities 
greater than allowed by statute render the 
stockholders individually liable: Ibid. 

While there may be irregularities or 
omissions to comply with provisions merely 
directory, which would be sufficient to sus
tain an action brought to declare a forfeit
ure, but are insufficient to sustain an action 
to enforce individual liability of a stock
holder, yet if the attempt to incorporate is 
under a general law, and there is a material 
non-compliance therewith, then there is 
such want of incorporation that exemption 
from individual liability is not secured: 
Kaiser v. Lawrence Savings Bank, 56-104. 

In case of suit against individuals claim
ing exemption from liability on the ground 
of their having become a corporation under 
a general statute, a stricter measure of com
pliance with the statutory requirements 
must be shown than in case the plea of nul 
tiel corporation is set up in a suit between the 
corporation and the stockholder or other 
individual, on liability contracted: Ibid. 

Where a contract is made with an unin
corporated association, or a part of the mem-
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bers thereof, the other contracting party is A construction company having power 
"bound thereby: Reding v. Anderson, 72-498. under its articles to construct and operate a 

Stockholders in railway companies are, railway is a railway corporation within the 
"by express provision, not liable beyond the meaning of the statute: Ibid.; Langanv. Iowa 
amount of stock held by them in such com- & M. Const. Co., 49-317. 
panies: First Nat. Bank v. Dames, 43-424. 

SEC. 1617. Dissolution—notice of. A corporation may be dissolved ; , 
prior to the period fixed in the articles of incorporation, by unanimous con- ' 
sent, or in accordance with the provisions of its articles, and notice thereof 
must be given in the same manner and for the same time as is required for 
its organization. [C.73, §§ 1066-7; R., §§ 1159-60; C. '51, §§ 682-3.] 

The sale of the corporation business will jority of the stockholders and will not be 
not necessarily operate as a dissolution of restrained on a complaint of the minority, 
the corporation, and if good ground for such Price v. Holcomb, 89-123. 
sale exists it may be made by act of the ma-

SEC. 1618. Duration—how renewed. Corporations for the construc
tion of any work of internal improvement, or for the transaction of the 
business of life insurance, may be formed to endure fifty years; those 
±or other purposes, not to exceed twenty years; but in either case they may 
be renewed from time to time for the same or shorter periods, within three 
months before or after the time for the termination thereof, if a majority of 
the votes cast at any regular election, or special election called for that 
purpose, be in favor of such renewal, and if those wishing such renewal 
will purchase the stock of those opposed thereto at its real value. [C. '73, 
§ 1069; R., § 1158; C.'51, § 681.] 

Whether the provisions of this section as tions as are described in \ 1642, quœre: Byers 
to renewal are applicable to such corpora- v. McCartney, 62-339. 

SEC. 1619. Legislative control. The articles of incorporation, by-laws, 
Tules and regulations of corporations hereafter organized under the provi
sions of this title, or whose organization may be adopted or amended here
under, shall at all times be subject to legislative control, and may be at any 
time, altered, abridged or set aside by law, and every franchise obtained, 
used or enjoyed by such corporation may be regulated, withheld, or be subject 
to conditions imposed upon the enjoyment thereof, whenever the general 
assembly shall deem necessary for the public good. [C. '73, § 1090.] 

The provisions of this section do not au- they will be invalid: Bes Moines v. Bes Moines 
thorize a city council to amend or repeal an Water Works Co., 64 N. W., 269. 
-ordinance granting a franchise in the streets A statute imposing upon a street railway 
of the city for a public purpose: Levis v. New- company additional burdens in regard to 
ton, 75 Fed., 884. paving its tracks is not unconstitutional: 

While the power to regulate corporate Sioux City St. B. Co. v. Sioux City, 78-742; ¿f. 
franchises is here provided for yet i t seems C, 78-367: affirmed, 138 U. S., 98. 
that such regulation must be reasonable or 

SEC. 1620. Fraud—penalty for. Intentional fraud in failing to com
ply substantially with the articles of incorporation, or in deceiving the pub
lic or individuals in relation to their means or their liabilities, shall be a 
misdemeanor, and shall subject those guilty thereof to fine and imprison
ment, or both, at the discretion of the court. Any person who has sustained 
injury from such fraud may also recover damages therefor against those 
guilty of participating in such fraud. [C. 73, § 1071; R., § 1163; C. '51, § 686.J 

To render stockholders liable for fraud in Where it is sought to recover from indi-
deceiving the public as to the means or lia- vidual officers of a corporation the amount of 
bilities of the corporation, there must be a judgment against the corporation, under a 
something done with the fraudulent inten- claim that such officers have rendered them-
tion of deceiving. The intention to deceive selves liable by fraud, proof ef absence of in-
is not sufficient. There must be some act tentional fraud and diversion of assets to 
fraudulently done: Miller v. Bradish, 69-278. their own use will relieve defendants from 

Fraud in such cases is not to be presumed, liability. This section applies only to officers 
The fact that a person is a stockholder in an or others guilty of intentional fraud: Hoff-
insolvent corporation does not, of itself, man v. Dickey, 54-135. 
render "him liable: Sjjense v. loica Valley And held, that in an action for damages 
•Const. Co., 36-407. under this section, the particular respect in 
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paid in on such certificate, but not the pros
pective value thereof: Grayson v. Willoughhy, 
78-83. 

The fact that officers of an incorporation 
incur indebtedness in excess of the limit pre
scribed in the articles or published notice 
does not constitute such fraud as to render 
them liable to the persons giving such credit. 
The officers of the corporation are not agents 
or trustees of the creditors in such sense as 
to be answerable to them either for the man
agement of the affairs of the company or the 
disposition of its property: Frost Mfg. Co. v. 
Foster, 76-535. 

The fact that after credit is extended the 
officers mismanaged the corporate affairs so 
as to render it insolvent does not make them 
answerable to the creditors therefor: Ibid. 

which there was a failure to comply with the 
articles, etc., resulting in damage to plain
tiff, or the particular act of deception, etc., 
must be specified: White v. Hosford, 37-566. 

The rule that, when there is no principal 
who can be made legally responsible, the 
agent who attempts to act for and bind the 
principal will himself be personally charge
able, applied to the case of officers of a bank 
illegally organized: Allen v. Pegram, 16-163. 

Where the directors of a mutual benefit 
association, without authority, merged the 
same into another association of the same 
character, it appearing that such directors 
had a reserve fund and also received money 
from the other company for such consolida
tion, held, that a certificate-holder in the 
original company could recover by way of 
damages from such directors the amount 

SEC. 1621. Diversion of funds. The diversion of the funds of the 
corporation to other objects than those mentioned in its articles and in the 
notice published, if any person be injured thereby, and the payment of div
idends which leaves insufficient funds to meet the liabilities thereof, shall 
be such fraud as will subject those guilty thereof to the penalties of the 
preceding section; and such dividends, or their equivalent, in the hands 
of stockholders, shall be subject to such liabilities. If the directors 
or other officers or agents of any corporation shall declare and pay any div
idend when such corporation is known by them to be insolvent, or any div
idend the payment of which would render it insolvent, or which would 
diminish the amount of its capital stock, all directors, officers or agents 
knowingly consenting thereto shall be jointly and severally liable for all 
the debts of such corporation then existing, but dividends made in good 
faith before knowledge of the occurring of losses shall not come within the 
provisions of this section. [C.73, §§ 1072-3; R., §§ 1164-5; C'51, §§ 687-8.] 

To render officers liable for diversion of 
funds or paying dividends so as to leave in
sufficient funds to meet liabilities, it must 
appear that the entire property of the cor
poration is not sufficient to pay its indebted
ness. A dividend may lawfully be declared 
although the corporation does not have cash 
on hand sufficient to pay all its liabilities: 
Miller v. Bradish, 69-278. 

The word "liability" as used in this sec
tion means existing indebtedness the pay
ment of which can be enforced, and does not 
include the corporate liability for payment 
of capital stock, such liability being remote 
and contingent. The amount of the capital 
stock is therefore not to be included in de
termining whether the liabilities of the cor
poration exceed its funds so as to render the 
declaration of a dividend illegal: Ibid. 

If the corporation has sufficient assets to 
pay all its debts at the time a dividend is 
paid, then the payment of such dividend can
not be held illegal, nor a diversion of the 
funds to objects other than those authorized: 
Ibid. 

SEC. 1622. Forfeiture 

_As mutual insurance company funds are 
raised and to be used for specific purposes it 
cannot by contract with a similar company 
agree to use its funds for the payment of 
losses in such other company even by ar
rangement by which it is to acquire the mem
bership of such other company: Tteiss v. 
Guaranty Life Asso., 87-733. 

In the absence of express statutory au
thority courts of equity do not have juris
diction to disolve corporations or wind up 
their affairs and the statutory provisions in 
this state give no such express authority: 
Wallace v. Pierce- Wallace Pub. Co., 70 N. W.. 
216. 

There are cases in which a receiver will 
be appointed for the property of the corpor
ation, as for instance where the officers have 
been guilty of the misappropriation of the 
funds or a breach of trust in the discharge 
of official duties, but in general a receiver 
of a corporation will not be appointed while 
it is solvent and a going concern, merely on 
the ground of dissensions among the ¡stock
holders: Ibid. 

Any intentional violation by the board of 
directors or ' the managing officers of the corporation of the provisions of 
the two preceding sections shall work a forfeiture of the corporate privi
leges, to be enforced as provided by law. If the indebtedness of any cor
poration shall exceed the amount of indebtedness permitted by law, the 
directors and officers of such corporation knowingly consenting thereto shall 
be personally and individually liable to the creditors of such corporation 
for such excess. [C. 73, §§ 1074-5; R., §§ 1167-8; C. '51, §§ 690-1.] 
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SEC. 1623. Keeping false accounts. Theintentionalkeepingoffal.se 
books or accounts shall be a misdemeanor on the part of any officer, agent 
or employe of the corporation guilty thereof, or of any one whose duty it is 
to see that such books or accounts are correctly kept. [Same.] 

SEC. 1624. By-laws posted. A copy of the by-laws of the corpora
tion, with the names of all of its officers, must be posted in the principal 
places of business subject to public inspection. rC. 73 §1076; R., § 1161; 
C. '51, § 684.] 

This provision is for the benefit of the vision in a by-law when not posted as re
public and it is the duty of the corporation quired by this section, even though such 
to comply with it for the protection of per- transfer was not entered on the books of the 
sons who might be affected by the by-laws, company, and the certificate of stock recited 
Therefore, held that a purchaser of corporate that it was subject to the by-laws and arti-
stock, having no notice of a by-law provid- cles of incorporation of the company: Des 
ing that the corporation should have a lien Moines Nat. Bank v. Warren County Bank, 
on the stock for any indebtedness due from 66 N. W., 154. 
the stockholder, was not bound by such pro-

SEC. 1625. Statement of stock and indebtedness. A statement of 
the amount of capital stock subscribed, the amount of capital actually 
paid in, and the amount of the indebtedness in a general way, must also be 
kept posted in like manner, which shall be corrected as often as any 
material change takes place in relation to any part of the subject-matter 
thereof. [C. 73, § 1077; R., § 1162; C. '51, § 685.] 

A failure to comply with this, or with the vate property of stockholders liable: See 
preceding section, does not render the pri- notes to \ 1616. 

SEC. 1626. Transfer of shares. The transfer of shares is not valid, 
except as between the parties thereto, until regularly entered upon the 
books of the company, showing the name of the person by and to whom 
transferred, the numbers or other designation of the shares, and the date of 
the transfer; but such transfer shall not exempt the person making it from 
any liability of said corporation created prior thereto. Its books must be 
so kept as to show the original stockholders, their interests, the amount 
paid on their shares, and all transfers thereof; which books, or a copy 
thereof, so far as the items mentioned in this section are concerned, shall 
be subject to the inspection of any person desiring the same. When any 
shares of stock shall be transferred to any person, firm or corporation as 
collateral security, such person, firm or corporation may notify in writing 
the secretary of the corporation whose stock is transferred as aforesaid, and 
from the time of such notice, and until written notice that said stock shall 
have ceased to be held as collateral security, said stock so transferred and 
noticed as aforesaid shall be considered in law as transferred on the books 
of the corporation which issued said stock, without any actual transfer on 
the books of such corporation of such stock. In such case, it shall be the 
duty of the secretary or cashier of the corporation or of the person or firm 
to which such stock shall have been transferred as collateral security at 
once, upon its ceasing to be so held, to inform the secretary of the corpora
tion issuing such stock of such fact. The secretary of the company whose 
stock is transferred as collateral shall keep a record showing such notice 
of transfer as collateral, and notice of discharge as collateral, subject to 
public inspection. No holder of stock as collateral security shall be liable 
for assessments on the same. [26 G. A., ch. 81; C. 73, § 1078; R., § 1169; 
C. '51, § 692.] 

The provision of statute as to the transfer stockholder and if such a provision is made 
of shares is intended as a protection to the by the by-laws it will be valid only where 
company, and only applies where the sale or the by-laws are posted, as is required by 
transfer in some way conflicts with the in- \ 1624: Des Moines Nat. Bank v. Wan-en 
terests of the corporation: Mooar v. Walker, County Bank, 66 N. W., 154. 
46-164. A transfer of stock is not valid as against 

The transfer may between the parties be the levy of an execution until it is regularly 
valid without it. No statute gives to the entered upon the books of the company 
bank a lien upon its btock for liability of the Moore v. Marshalltown Opera House Co., 81-45. 
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But in a particular case, held, that the 
transfer was sufficient to preclude an execu
tion creditor from afterwards acquiring 
rights against the assignee, such transfer 
having been made before the written notice 
of the levy was served on the officers of the 
company: Ibid. 

A provision of the by-laws of a corpora-
tien that no transfer of stock shall be valid 
unless approved by the board of directors, 
may be enforced to protect the rights of the 
corporation, but can not be used to defeat 
the rights of others and operate as a restraint 
upon the disposition of the stock. The 
transferee may hold the stock and enforce a 
transfer thereof in proper form in the ab
sence of any right or lien of the company to 
or upon such stock: Farmers', etc., Barm v. 
Wasson, 48-336. 

In the absence of any contract and pro
visions of the charter and. by-laws, a corpor
ation has no implied lien upon the shares of 
a stockholder indebted to it to secure such 
indebtedness, and a transfer of stock by such 
stockholder to secure his individual debt 
will not be fraudulent as to the corporation 
in the event that he is indebted to it, and 
will be valid although not assented to and 
approved by its directors as required by its 
by-laws: Ibid. 

This section refers to the liability of the 
corporation for debts created prior to the 
transfer. I t is not the liability of the stock
holder under \ 1G31 which is intended. 
Therefore a stockholder is liable to corporate 
creditors after the corporate property is 
exhausted for corporate debts already in
curred, to the amount remaining unpaid on 
his stock at the time of the transfer thereof: 
White v. Greene, 70 N. W., 182. 

Bonds of the corporation not matured at 
the time of the transfer are nevertheless to 
be treated as liabilities of the corporation in 
determining the obligations of the stock
holder: Ibid. 

Where the corporation has not reserved 
any lien on stock for the indebtedness due 
from a stockholder it does not acquire priority 
over a pledgee of such stock by taking a sub
sequent assignment thereof, even thought he 
first transfer by way of pledge is not entered 
on the transfer book. In such case the sec
ond assignment to the corporation would 
entitle it only to a surplus after satisfying 
the claim of the pledgee under the first as
signment: Des Moines Loan & Trust Go. v. 
Des Moines Nat. Bank, 66 N. W., 914. 

Although the by-laws may give the cor
poration a lien on stock for indebtedness due 
from the stockholder yet such lien may be 
waived by the acts of officers of the corpora
tion in allowing a third person to acquire a 
lien on such stock without asserting the 
claims of the corporation: Ibid. 

Shares in the capital stock of the corpora
tion are the property of and under the con
trol of the shareholder. Even though the 

by-laws of the association require that in or
der to constitute a valid transfer the same 
must be entered upon the stock-book, yet 
this does not limit the absolute r ight of sale 
and alienation by the stockholder: Ilershire 
v. First Nat. Bank, 35-272. 

The written assignment and delivery of 
the certificates of stock, coupled with au
thority to transfer the same upon the books of 
the company, is sufficient to vest in the 
transferee the right to the stock: Courtright 
v. Deeds, 37-503. 

The transfer of stock on the books of a 
corporation upon surrender of a previous 
certificate, without the issuance of a stock 
certificate in conformity therewith, is suffi
cient to bind the corporation and third per
sons to such transfer: First Nat. Bank v. 
Gifford, 47-575. 

Although a transfer not entered on the 
books of the company is valid as between the 
parties thereto, it will not be valid as against 
an attaching creditor, who proceeds in the 
manner provided by \ 3894, to attach the 
stock as the property of the person who ap
pears on the books to be the owner thereof. 
If the attaching creditor or a purchaser had 
knowledge of the transfer it may be that a 
court of equity would protect the transferee's 
rights: Ft. Madison Lumber Co. v. Bataiian 
Bank, 71-270. 

Where a valid title to corporate stock has 
been acquired by attachment levied thereon 
and sale under execution, a transferee whose 
title does not appear on the books of the 
company cannot defeat it; but if it appears 
that the title asserted under the execution 
sale is not valid, the transfer may be good as 
between the parties thereto: Commercial Nat. 
Bank v. Farmers'1, etc., Nat. Bank, 82-192. 

Where plaintiff agreed to purchase shares 
of stock in a corporation of a stockholder, 
and gave his promissory note for the same, 
and the certificate of stock was placed in the 
hands of a third party to be delivered to 
plaintiff when the note was paid, and where 
it appeared that the note had never been 
paid or the stock transferred, held, that while 
plaintiff had an interest in the stock, he 
never owned it, and was not liable to the 
corporation for unpaid assessments made on 
account of it: Connue v. Western White Bronze 
Co., 77-32. 

A failure to properly keep the books, as 
here provided, does not render the stock
holders individually liable. If the books are 
fraudulently kept those guilty of participa
tion in the fraud may be held liable under \ 
1620: Lanqan v. L. & M. Const. Co., 49-317. 

A stockholder is entitled to the inspection 
of the original record, and transfer books 
and the record of the financial condition of 
the company and to have his attorney and 
the clerk of such attorney assist him in mak
ing an examination of such books at reason
able times: Ellsworth v. Dorwart, 63 N. W., 
588. 

SEC. 1627. Amount paid in. No certificate or shares of stock shall 
be issued, delivered or transferred by any corporation, officer or agent 
thereof, or by the owner of such certificate or shares, without having 
indorsed on the face thereof what amount or portion of the par value has 
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been paid to the corporation issuing the same, and whether such payment 
has been in money or property. Any person violating the provisions of 
this section, or knowingly making a false statement on such certificate, 
shall be fined not less than one hundred dollars nor more than five hundred 
dollars, and shall stand committed to the county jail until such fine and 
costs are paid. 

SEC. 1628. Non-user. Any corporation organized under this chapter 
shall cease to exist by non-user of its franchise for two years at any one 
time, but omission to elect officers or hold meetings at any time prescribed 
by its articles or by-laws shall not work a forfeiture, if such election is held 
within two years of the time appointed therefor. fC. 73, § 1079; R., § 1170; 
C 5 1 , § 693.] 

Where a railroad company did not com- sistent and continuous efforts to procure ad-
mence to build its road for more than two ditional means to construct the road, held, 
years after its incorporation, and the stock- that these acts were such an exercise of its 
holders did not pay up their subscriptions or franchises as to prevent a forfeiture: Young 
take certificates of stock, but during the time v. Webster City & S. W. S. Co., 75-140. 
the company expended money and made per-

SEC. 1629. Expiration. Corporations whose charters expire by limi
tation or the voluntary act of the stockholders may nevertheless continue 
to act for the purpose of winding up their affairs. [C.'73, § 1080; R., § 
1171; C. '51, §694.] 

A corporation will be kept alive by stat- purpose of winding up its affairs, nor affect 
ute for the purpose of discharging its con- the right of a creditor, in equity at least, to 
tracts and disposing of its property: Musca- be released from the inequitable conse-
tine Western M. Co. v. Horton, 38-33, 45. quences of such dissolution: Muscatine Turn-

The voluntary dissolution of a corporation verein v. Funk, 18-469. 
does not take away its power to act for the 

SEC. 1630. Sinking fund. For the purpose of repairs, rebuilding, 
enlarging, or to meet contingencies, or for the purpose of creating a sink
ing fund, the corporation may set apart a sum which it may loan, and take 
proper securities therefor. [C. '73, § 1081; R., § 1176; C. '51, § 699.] 

SEC. 1631. Liability of stockholders. Neither anything in this chapter 
contained, nor any provisions in the articles of corporation, shall exempt 
the stockholders from individual liability to the amount of the unpaid 
installments on the stock owned by them, or transferred by them for the 
purpose of defrauding creditors; and execution against the company may, 
to that extent, be levied upon the private property of any such individual. 
In none of the cases contemplated in this chapter can the private property 
of the stockholders be levied upon for the payment of corporate debts while 
corporate property can be found with which to satisfy the same; but it will 
be sufficient proof that no property can be found, if an execution has issued 
on a judgment against the corporation, and a demand has been thereon 
made of some one of the last acting officers of the body for property on which 
to levy, and he neglects to point out any such property. In suits by 
creditors to recover unpaid installments upon shares of stock against any 
person who has in any manner obtained such stock of the corporation, the 
stockholder shall be liable for the difference between the amount paid by 
him to the corporation for said stock and the face value thereof. [C. '73, § 
1082; R., § 1172; C.'51, §695.] 

Apportionment: In an action by a creditor 
of the corporation against a stockholder to 
compel payment of the balance due on stock, 
held, that under an allegation that the plain
tiff was enforcing his claim unequally against 
different stockholders, and accepting settle
ments with others without crediting the pay
ment thereof upon his claim,a receiver should 
be appointed and the prosecution of plaintiff's 
action be enjoined until the amounts due 
from all the stockholders could be ascer
tained and reported so that a pro rata appor

tionment might be made: Hablitzel v.Latham, 
35-550. 

Stock issued at less than pax: The offi
cers of the corporation cannot issue to a 
creditor stock of the corporation to be ac
cepted by him at less than its par value in 
payment of his claim, with the agreement 
that it is to be paid up stock, and the creditor 
thus accepting stock becomes liable as the 
holder of unpaid stock to the extent that the 
par value exceeds the debt for which it is 
taken: Jackson v. Traer, 64-469. 
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A creditor thus accepting' stock becomes 
a stockholder although he has not subseribed 
for stock. A subscription for stock is only 
necessary to render a person a stockholder 
where the stock is not delivered: Ibid. 

The fact that the stock was, at the time 
of its issuance and acceptance, worthless, 
would not relieve a stockholder, accepting 
it, from liability. Ibid. 

A corporation may dispose of its stock to 
a creditor for less than its par value in full 
payment of his debt without any liability on 
his part to other creditors for the excess of 
the par value above the amount of his debt. 
(Disapproving Jackson v.l'raer, 64-469); Clark 
v. JSever, 139 U. S., 96; S. C, 31 Fed., 670. 

The officers of a corporation cannot, with
out express authority, sell the stock of the 
corporation at a less rate than its par value 
as fixed by the charter: Oliphant v. Woodbum 
Coal, etc., Co., 63-332. 

A creditor who accepts stock issued to 
him by the officers of the corporation below 
par in payment of his debt holds the same as 
unpaid stock to the extent that its par value 
exceeds his claim: Jackson v. Traer, 64-469. 

The public has a right to assume, where 
the stock of a company has all been issued 
as full-paid stock, that it has been paid for 
in full, either in money or in property at a 
fair value; but while the fact that full-paid 
stock has been issued upon a partial payment 
of its face might be ground for proceeding 
in the interest of the public to wind up the 
company, it is not a ground upon which the 
stockholder who has received paid-up stock 
can object to the validity of the contract for 
the purchase of such stock: Ooffv. Hawkeye 
Pump, etc., Co., 62-691. 

Unpaid installments: Where all the 
capital stock of a corporation outstanding 
was such as had been issued to stockholders 
who had conveyed to the corporation the 
patent-right for an article which the corpora
tion was authorized to manufacture, and such 
patent-right had become worthless, held, that 
such stockholders could not claim that their 
stock was paid up, and were liable for the 
amount of their stock: Chisholm v. Forney, 
65-333. 

An action against a stockholder, even after 
the corporation has ceased to exist, need not 
be brought in equity, but may be brought at 
law: Tama Water Power Co. v. Hopkins, 79-
053. 

An action against a stockholder for an 
unpaid installment of stock is properly main
tained at law and in such action the corpora
tion, its creditors and other stockholders are 
not necessary parties: National Park Bank 
v.Pcavey, 64 Fed., 912. 

In an action by creditors of a bank located 
in South Dakota, brought in Iowa to charge 
defendants with a balance of unpaid stock of 
said bank, owned by them, it was held that 
as the statute of South Dakota fixed the 
liability of holders for unpaid stock, and did 
not provide a special remedy for enforcing 
such liability, such liability might be en
forced in the courts of this state against 
persons over whom they have jurisdiction: 
Latimer v. Citizens State Bank, 71 N. W., 225. 

Officers of the corporation cannot, by 
agreement with a ¡stockholder, release him, 

to the prejudice of creditors, from his obli
gation to pay his subscription, unless the 
transaction is characterized by the utmost 
fairness. Therefore, held, that conveyances 
of real estate made to a corporation by di
rectors and other stockholders in full pay
ment of their stock, at a price largely in 
excess of its real value, did not release such 
stockholders from liability for the excess of 
their subscriptions over the real value of the 
property conveyed, even to creditors becom
ing such after the conveyance: Osgood v. 
lung, 42-478. 

Where the president of a corporation 
gave a mortgage to the corporation in pay
ment of shares of stock to the amount of such 
mortgage, and the same was included in the 
statement of the company's assets, held, that 
he could not afterward surrender such stock 
and receive back the mortgage after insolv
ency of the company: Burnham v. Northwest
ern Ins. Co., 36-632. 

Although the mortgage in such case pro
vided that it was payable in the capital stock 
certificates of the company, yet, held, that as 
those doing business with the company had 
not an opportunity to know the terms of the 
mortgage, it could not be discharged as to 
the creditors of the company by surrender of 
the identical shares of stock which had been 
issued therefor: Ibid. 

It is not necessary to' show a subscription 
for stock in the corporation to render an in
dividual liable as a stockholder. It is suiii-
nciet if stock has been actually issued to him, 
even though issued to be hold as collateral 
security: Calumet Paper Co. v. Stotts Invest
ment Co., 64 N. W., 782. 

Under the national banking act making 
stockholders liable, in case of failure of the 
bank, in an amount equal to the amount of 
stock held by them, a holder of stock at the 
time of the dissolution of the bank becomes 
liable for the indebtedness thus arising upon 
such stock, although he holds the shares as 
collateral security, or as a trustee: Hale v. 
Walker, 31-344. 

Subscription payable in property: The 
fact that a subscription for stock was to be 
paid in property instead of money does not 
relieve the subscriber from liability, if the 
property was not turned over as agreed. The 
company cannot, by any arrangement or ac
tion upon its part, release the subscriber 
from his liability: Singer v. Given, 61-93. 

Set-off: Thesubsoribercannot,as between 
himself and the creditor, set up claims for 
services, or for uso of property, for which 
the corporation is indebted to him: Ibid. 

Release of subscriber: A railroad corpo
ration may make, if acting in good faith, a 
valid and binding contract, releasing a stock
holder from liability upon his subscription 
to the stock of the corporation, either with 
or without the consent of the creditors and 
stockholders: Gelpcke v. Blake, 19-263. 

Enforcement of liability: An execution 
against the company can only be levied on 
the private property of a stockholder after a 
judgment has been obtained against him as 
provided in \ 1632: Bayliss v. Swift, 40-648; 
and see Hampson v. Weare, 4-13; Bailey v. 
Dubuque Western B. Co., 13-97. 

The primary object of these provisions is 



599 
Tit. IX, Ch. 1. CORPORATIONS FOR PECUNIARY PROFIT. § 1632 

to protect creditors of the company. Where 
by agreement between the company and the 
stockholders shares of stock were sold at 
much less than their par value and upon con
ditions by which the stockholders were not to 
be liable to any additional amount, and one 
of such stockholders became a creditor of the 
company for services rendered, and assigned 
his claim to plaintiff, on which plaintiff got 
judgment against the company, held, that 
plaintiff was not entitled to enforce, as against 
another of such conditional stockholders, 
payment on his stock contz'ary to the condi
tions on which it was purchased. The lia
bility of the plaintiff's assignor on the stock 
held by him being as great as that of any 
other stockholder, his assignee should not 
be allowed to compel payment of the entire 
liability from the holders of stock: Callanan 
V. Windsor, 78-193. 

Where there is a failure to comply with 
the requirements of the statute with refer
ence to organization and publicity, such as to 
render the stockholder individually liable, 
he becomes primarily liable, and may be sued 
in the first instance. His relation to the 
creditor is not different from what it would 
have been if no attempt had been made at 
incorporation: Marshall v. Harris, 55-182. 

Where stock is issued to a promotor and 
organizer for property which is taken at a 
gross overvaluation the transaction is fraud-

if it be insolvent, and the stockholder who 
receives such stock with knowledge of the 
consideration paid for it will be liable to 
such creditors as to the stock he holds for the 
difference between its par value and the 
amount actually paid to the corporation for 
it, and this rule is applicable to those who 
acquire stock with knowledge of the facts as 
well as to the original stockholders: Wisharà. 
v. Hansen, 68 N. W., 691. 

In a particular case, held, that statements 
on the back of the stock certificate showing 
that the stock was still subject to assessments 
although it purported to be fully made up, 
were sufficient to put the holder on inquiry: 
J bid. 

In a particular case, held, that although 
it appeared that stock was issued as fully paid 
up to a stockholder for property transferred 
to the corporation, nevertheless as a matter 
of fact the value of the property was under
stood to be only one-third of the par value of 
the stock issued, and that therefore the stock
holder was liable to creditors of the corpora
tion for the unpaid balance on his stock: 
Boulton Carbon Co. v. Mills, 78-460. 

Where the stockholder has become a 
creditor of the corporation he cannot set off 
as against claims of other creditors for the 
unpaid balance due on his stock the amount 
of indebtedness of the corporation to him: 
Ibid. 

ulent against creditors of the corporation 
SEC. 1632. Corporate property exhausted. Before any stockholder 

can be charged with the payment of a judgment rendered for a corporate 
debt, an action shall be brought against him, in any stage of which he may 
point out corporate property subject to levy; and, upon his satisfying the 
court of the existence of such property, by affidavit or otherwise, the cause 
may be continued, or execution against him stayed, until the property can 
be levied upon and sold, and the court may subsequently render judgment 
for any balance which there may be after disposing of the corporate 
property; but if a demand of property has been made as contemplated in 
the preceding section, the costs of said action shall, in any event, be paid 
by the company or the defendant therein, but he shall not be permitted to 
controvert the validity of the judgment rendered against the corporation, 
unless it was rendered through fraud and collusion. [C'73, §§ 1083-4; R., 
§§ 1173-4; C. '51, §§ 696-7.] 

The action against the stockholder, here 
contemplated, is an ordinary action, follow
ed by an ordinary judgment; after which an 
execution against the corporation may, to 
the extent of such judgment, be levied up
on the private property of the stockholder, 
as provided in \ 1631: Bayliss v. Sicift, 40-648. 

An action against the stockholder to en
force in behalf of a creditor his liabilities 
for unpaid installments of stock is properly 
brought by ordinary proceedings: Calumet 
Paper Co. v. Stotts Investment Co., 64 N. W., 
782. 

Where there had been a defective organ
ization and an indebtedness incurred and 
subsequently a regular organization of the 
corporation, held, that judgment against the 
corporation was proper and was binding up
on the stockholders: Ibid. 

This section contemplates the renditien 
of a judgment against the stockholder, and 
not merely the awarding of an execution 
against him: Singer v. Given, 61-93. 

The fact of demand and refusal may be 
shown by the official return upon the execu
tion. Such return, as between the corpo
ration and the creditor, must be regarded as 
conclusive. Evidence may be introduced to 
show that no such return was made, but it is 
not competent to dispute it by showing that 
no demand was made as therein stated: Sing
er v. Given, 61-93. 

Where the corporation is notoriously in
solvent, and its assets have been seized up
on legal process, and it had ceased to do 
business, creditors are not required to ex
haust their remedy against it before pursu
ing their remedy against the stockholders: 

, Latimer v. Citizens' State Bank, 71 N. W., 225. 
An execution against the company can 

only be levied on the private property of a 
stockholder after a judgment has been ob
tained against him as provided by statute: 
Bayliss v. Swift, 40-648; and see Hampson v. 
Weare, 4-13; Bailey v. Dubuque Western B. 
Co., 13-97. 
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A prior statute upon the same subject To charge a stockholder it must appear 
considered: Donworth v. Coolbaugh, 5-300. that there was a valid claim against the cor

poration: Corse v. Sanford, 14-235. 

SEC. 1633. Indemnity—contribution. "When the property of a stock
holder is taken for a corporate debt, he may maintain an action against the 
corporation for indemnity, and against any of the other stockholders for 
contribution. [C. 73, § 1085; R , § 1175; C. '51, § 698.] 

SEC. 1634. Franchise sold on execution. The franchise of a cor
poration may be levied upon under execution and sold, but the corporation 
shall not become thereby dissolved, and no dissolution of the original cor
poration shall affect the franchise, and the purchaser becomes vested with 
all the powers of the corporation therefor. Such franchise shall be sold 
without appraisement. [C. 73, § 1086; R., § 1177; C. '51, § 700.] 

It seems that this provision has reference of maintaining and operating waterworks 
to the franchise of a corporation obtained in a city. A franchise of the latter char-
by the adoption of the articles of incorpo- acter could be sold or transferred without 
ration and not to a special franchise granted statutory provision: Farmers' Loan & Trust 
to a corporation, as for instance, a privilege Co. v. Iowa Water Co., 78 Fed., 881. 

SEC. 1635. Production of books. In proceedings by or against a 
corporation or a stockholder to charge his private property, or the divi
dends received by him, the court may, upon motion of either party, upon 
cause shown for that purpose, compel the officers or agents of the corpora
tion to produce the books and records of the corporation. [C. 73, § 1087; 
R., § 1178; C.'51, §701.] 

SEC. 1636. Estoppel. No person or persons acting as a corporation 
shall be permitted to set up the want of a legal organization as a defense 
to an action against them as a corporation, nor shall any person sued on a 
contract made with such an acting corporation, or sued for an injury to its 
property, or a wrong done to its interests, be permitted to set up a want of 
such legal organization in his defense. [C. 73, § 1089; R., § 1181; C. '51, § 704.] 

A party contracting with a corporation make a contract authorized by its amended 
cannot deny its corporate existence: Howe articles, and has received the consideration 
Machine Co. v. Snow, 32-433; Cowtright v. therefor, it cannot escape liability upon the 
Deeds, 37-503, 511. ground that such amended articles had not 

A person sued upon such contract cannot been recorded: Humphrey v. Patrons', etc., 
set up want of legal organization, etc. : Wash- Ass'n, 50-607. 
inglon College v. Duke, 14-14. The fact that a member of the board of 

Among acts which would constitute act- directors has been irregularly elected con
ing as a corporation, such as by statute stitutes no defense in an action against the 
would prevent the corporation from denying corporation for indebtedness created: Cur-
its legal existence, would be the adoption rotliers v. Newton Mineral Spring Co., 61-681. 
and use of a corporate seal, the taking of When a corporation seeks to enforce the 
subscriptions and the issue of certificates of bequests in a will, duly admitted to probate, 
stock; but the acts of persons as members of its claim cannot be resisted on the ground 
a religious society in holding business meet- that it has not been legally organized. Such 
ings, and acquiring property, receiving and objection can be taken only by a proceeding 
paying out money, appointing agents to by quo warranto: Quinn v. Shields, 62-129. 
make settlements, etc., held not sufficient to The estoppel provided for by this section 
constitute such "act ing as a corporation;" certainly applies only to a body of men act-
also held, that the passage of by-laws is not ing as a corporation for pecuniary profit, 
an assumption of distinctive corporate pow- Whether the section can be applied to per-
ers; nor is the attempt to incorporate: Kirk- sons acting as a corporation other than for 
patrick v. United Presb. Church, 63-372. pecuniary profit, qucere: Kirkpatrick v. United 

Where the corporation has assumed to Presb. Church, 63-372. 

SEC. 1637. Foreign corporation—filing articles—process. Any 
corporation for pecuniary profit, other than for carrying on mercantile or 
manufacturing business, organized under the laws of another state, or of 
any territory of the United States, or of any foreign country, which has 
transacted business in the state of Iowa since the first day of September, 
1886, or desires hereafter to transact business in this state, and which has 
n$>t a permit to do such business, shall file with the secretary of state a 
certified copy of its articles of incorporation, duly attested, accompanied 
by a resolution of its board of directors or stockholders authorizing the 
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filing thereof, and also authorizing service of process to be made upon any 
of its officers or agents in this state engaged in transacting its business, 
and requesting the issuance to such corporation of a permit to transact 
business in this state; said application to contain a stipulation that such 
permit shall be subject to the provisions of this chapter. Before such 
permit is issued, the said corporation shall pay to the secretary of state 
the same fee required for the organization of corporations in this state, 
and if the capital of such corporation is increased, it shall pay the same 
fee as is in such event required of corporations organized under the law of 
this state. Any corporation transacting business in this state prior to the 
first day of September, 1886, shall be exempt from the payment of the 
fees required under the provisions of this section. The secretary of state 
shall thereupon issue to such corporation a permit, in such form as he 
may prescribe, for the transaction of the business of such corporation, and 
upon the receipt of such permit said corporation shall be permitted and 
authorized to conduct and carry on its business in this state. Nothing 
in this section shall be construed to prevent any foreign corporation from 
buying, selling and otherwise dealing in notes, bonds, mortgages and 
other securities. [21 G. A., ch. 76, § 1.] 

SEC. 1638. Permit. No foreign corporation which has not in good 
faith complied with the provisions of this chapter and taken out a permit 
shall possess the right to exercise the power of eminent domain, or exer
cise any of the rights and privileges conferred upon corporations, until i t 
has so complied herewith and taken out such permit. [Same, § 2.] 

SEC. 1639. Penalty. Any foreign corporation that shall carry on its 
business in violation of the provisions of this chapter in the state of Iowa, 
by its officers, agents or otherwise, without having complied with this 
statute and taken out and having a valid permit, shall forfeit and pay to 
the state, for each and every day in which such business is transacted and 
carried on, the sum of one hundred dollars, to be recovered by suit in any 
court having jurisdiction; and any agent, officer or employe who shajl 
knowingly act or transact such business for such corporation, when it lias 
no valid permit as provided herein, shall be guilty of a misdemeanor, and 
for such offense shall be fined not to exceed one hundred dollars, or be 
imprisoned in the county jail not to exceed thirty days, or by both suck 
fine and imprisonment, and pay all costs of prosecution. Nothing con
tained in this chapter shall relieve any person, company, corporation, 
association or partnership from the performance of any duty or obligation 
now enjoined upon or required of it, or from the payment of any penalty 
or liability created by the statutes heretofore in force, and all foreign cor
porations, and the officers and agents thereof, doing business in this state 
shall be subject to all the liabilities, restrictions and duties that are or may 
be imposed upon corporations of like character organized under the general 
laws of this state, and shall have no other or greater powers. [Same, § 4.] 

Where an Iowa corporation and a Ne- able time in which to comply with the stat-
braska corporation were organized to oper- ute before being ousted of its privileges and 
ate a joint enterprise and the Iowa corpora- franchises: State v. Omaha & C. B. li. & B. 
tion transferred its interest in the enterprise Co., 91-517. 
to the Nebraska corporation, which contin- The original statute containing a provi-
ued to operate the business in Nebraska and sion that the license should be forfeited OIL 
Iowa, held, that the Nebraska corporation removal of a suit by the corporation to a fed-
was guilty of a violation of this statute in eral court, held unconstitutional for the rea-
failing to procure a license under which to son that it made the stipulation not to re-
carry on the enterprise in Iowa, but that in move cases to the federal courts a condition 
view of the fact that it appeared not to have for obtaining the permit to do business: Bar-
acted in bad faith it should have a reason- ron v. Burnside, 121 U. S., 186. 

SEC. 1640. Dissolution—receiver. Courts of equity shall have full 
power, on good cause shown, to dissolve or close up the business of any 
corporation, and to appoint a receiver therefor, who shall be a resident of 
the state of Iowa. An action therefor may be instituted by the attorney-
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general in the name of the state, reserving, however, to the stockholders 
and creditors all rights now possessed by them. 

SEC. 1641. Ownership of property. Corporations organized in any 
foreign country, or corporations organized in this country the stock of 
which is owned in whole or in part by aliens or nonresidents, shall have 
the same rights, powers and privileges with regard to the purchase and 
ownership of real estate in this state as are granted to nonresident aliens 
in section twenty-eight hundred and ninety, chapter one, title fourteen, of 
this code. 

CHAPTER 2. 

OF CORPORATIONS NOT FOR PECUNIARY PROFIT. 

SECTION 1642. Organization—purposes—name. Any three or more 
persons of full age, a majority of whom shall be citizens of the state, may 
incorporate themselves for the establishment of churches, colleges, semi
naries, lyceums, libraries, fraternal lodges or societies, temperance soci
eties, trades' unions or other labor organizations, agricultural societies, 
farmers' granges, or organizations of a benevolent, charitable, scientific, 
political, athletic, military or religious character, by signing, acknowledg
ing, and filing for record with the county recorder of the "èounty wh"ê7e the 
principal place- óf business is to be located, articles of incorporation, stating 
the name by which the corporation or association shall be known, which 
shall not be the same as that of any such organization previously existing, 
its business or objects, the number of trustees, directors, managers or other 
officers to conduct the same, and the names thereof for the first year. [22 
G. A., ch. 87; 21 G. A., ch. 71; C. 73, §§ 1091-2, 1095, 1100; R., §§ 1187-8, 
1190-1, 1193, 1197; C'51, §§ 708-9.] 
^ F o r the purpose of effecting the objects whether incorporated or not: Byers v. Mc-

orsuch corporation it has power to borrow Cartncy, 62-339. 
money by executing notes and mortgages: Whether the provisions of ü1618, as to re-
Thompson v. Lambert, 44-239. newal of corporations, are applicable to cor-

An agricultural society has not, in the porations such as herein specified, quaere: 
absence of express authority in its articles, Ibid. 
any power to employ persons to convey peo- A corporation organized not for pecun-
ple to the fair held by such society, and is iary profit such as a public library associa-
not liable for negligence of persons thus em- tion may be for the public welfare and char-
ployed: Bathe v. Decatur County Ay'l Soc'y, itable, and the purposes of its creation may 
73-11. be germane to the objects of a municipal 

The provisions of \ 3270 which limit the corporation, so that the latter may by devise 
power of associations or corporations not for take funds for the benefit of such association 
pecuniary profit to take by will more than even though the municipal corporation could 
one-fourth of the estate of a person leaving not appropriate public moneys to its support: 
a wife, child or parent surviving, are appli- Phillips v. Marrow, 61 N. W., 434. 
cable to voluntary associations of that kind 

SEC. 1643. Powers—duration. Upon filing such articles, the persons 
signing and acknowledging the same, and their associates and successors, 
shall become a body corporate, with the name therein stated, and may sue 
and be sued. It may have a corporate seal, alterable at its pleasure, and 
may take by gift, purchase, devise or bequest real and personal property 
for purposes appropriate to its creation, and may make by-laws. Corpora
tions so organized shall endure for fifty years, unless a shorter period is fixed 
in the articles, or they are sooner dissolved by three-fourths vote of all the 
members thereof, or by act of the general assembly, or by operation of law. 
[22 G. A., ch. 87; 21 G. A., ch. 71; 0.73, §§1070,1091,1096, 1101; R., §§ 1185, 
1187, 1190-1, 1194, 1198; C. '51, § 708.] 

SEC. 1644. For agricultural, horticultural, and cemetery purposes. 
Corporations organized for agricultural or horticultural purposes, and cem
etery associations, shall not own to exceed nine sections of land, and the 



603 
Tit. IX, Ch. 2. CORPORATIONS NOT FOR PECUNIARY PROFIT. §§ 1645-1650 

improvements and necessary personal property for the proper management 
thereof; and the articles of incorporation shall provide a mode by which 
any member may at any time withdraw therefrom, and also the mode of 
determining the amount to be received by such member upon withdrawal, 
and for the payment thereof to him, subject to the right of creditors of the 
corporation; and their duration shall be without limit, unless terminated by 
act of the general assembly. [C. 73, § 1070; R., § 1185.] 

SEC. 1645. Dividend. No dividend nor distribution of property among 
the stockholders shall be made until the dissolution of the corporation. 
[C. 73, § 1093; R., § 1188; C'51, § 710.] 

SEC. 1646. Degrees conferred. Corporations of an academical char
acter may confer the degrees usually conferred by such institutions. [C. 
73, § 1094; E., § 1189; C.'51, § 711.] 

S E C 1647. Trustees or managers. Such corporation may, annually 
or oftener, elect from its members its trustees, directors or managers, at 
such time and place and in such manner as may be specified in its by-laws, 
who shall have the control and management of its affairs and funds, a 
majority of whom shall constitute a quorum for the transaction of business. 
When a vacancy occurs in its governing body, it shall be filled in such 
manner as shall be provided by the by-laws. When the corporation consists 
of the trustees, directors or managers of any benevolent, charitable, 
scientific or religious institution which is or may be established in the state, 
and which is or may be under the patronage, control, direction or su
pervision of any synod, conference, association or other ecclesiastical body 
in any state established agreeably to the laws thereof, such ecclesiastical 
body may nominate and appoint such trustees, directors or managers, 
according to the usages of the appointing body, and may fill any vacancy 
which may occur among them; and when any such institution may be under 
the patronage, control, direction or supervision of two or more of such 
synods, conferences, associations or other ecclesiastical bodies, they may 
severally nominate and appoint such proportion of such trustees, directors 
or managers as shall be agreed upon by the bodies immediately concerned, 
and any vacancy occurring among such appointees last named shall be 
filled by the synod, conference, association or body having appointed the 
last incumbent. [C. 73, § 1097; R., § 1195.] 

"Where a corporation is organized for the property rights involved: Sale v. First lîegu-
purpose of holding and disposing of the prop- lar Baptist Church, 62-26. 
erty of a religious society, and its officers are The civil courts will not revise the d e s 
elected by the members of the church, the sions of churches or religious associations 
courts will not interfere by mandamus to re- upon ecclesiastical matters, but will inter-
store to membership in the corporation a per- fere with the action of such associations when 
son expelled from the church organization rights of property or civil rights are in-
for an alleged offense where there are no volved: Bird v. St. Mark's Church, 62-567. 

S E C 1648. Academical—meetings. Any corporation of an academ
ical character, thé membership of which shall consist of lay members and 
pastors of churches, delegates to any synod, conference or council holding 
its annual meetings alternately in this and one or more adjoining states, 
may hold its annual meetings for the elections of officers and the transac
tion of business in any adjoining state, at the place where such synod, 
conference or council holds its annual meeting; and the election and busi
ness transacted shall be of the same effect as if held and transacted at its 
place of business in this state. [C. 73, § 1098.] 

S E C 1649. Election of officers. If an election of trustees, directors 
or managers shall not be made on the day designated by the by-laws, the 
society for that cause shall not be dissolved, but such election may take 
place on any other day directed in the by-laws. [C. 73, § 1099; R., § 1196.] 

S E C 1650. Reincorporation. The trustees, directors, or members 
of any corporation organized under this chapter may reincorporate the 
same, and all the property and rights thereof shall vest in the corporation 
as reincorporated.' [C.73,' § 1102; R., § 1199.] 
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SEC. 1651. Changing name. Any corporation organized under this 
chapter may change its corporate name or amend its articles of incorpora
tion by a vote of a majority of the members, in such manner as may be 
provided by its articles. If the trustees, directors or managers of such 
corporation are appointed by two or more synods, conferences, associations 
or other ecclesiastical bodies, such amendment or change shall not be made 
without the concurrence of a majority of those appointed by each such 
body. [15 G. A., ch. 40, §§ 1, 2.] 

SEC. 1652. Record.—effect. The change or amendment provided for 
in the preceding section shall be recorded as the original articles are 
recorded. From the date of filing such change or amendment for record, 
the provisions of the previous section having been complied with, the 
change or amendment shall take effect as a part of the original articles, 
and the corporation thus constituted shall have the same rights, powers 
and franchises, be entitled to the same immunities, and liable upon all con
tracts to the same extent, as before such change or amendment. [Same. 
§§ 3, 4.] 

CHAPTER 3. 
OF AGRICULTURAL AND HORTICULTURAL SOCIETIES AND STOCKBREEDERS' 

ASSOCIATIONS AND STATE DAIRY ASSOCIATIONS. 

SECTION 1653. Meeting of state agricultural society. There shall 
be held annually at the seat of government, on the second Wednesday of 
January, a meeting of the board of directors of the state agricultural 
society, together with the president of each county society or a delegate 
therefrom accredited in writing, who shall be a resident of the county, and 
in counties where there are no agricultural societies the board of super
visors may appoint a delegate to represent the county, who shall be a 
resident of the county, who shall, for the time being, be members of the 
board, at which officers and directors shall be chosen, the place for holding 
the next annual exhibition determined, premiums on essays and field crops 
awarded, and all questions relating to the agricultural development of the 
state considered. [25 G. A., ch. I l l ; C. 73, § 1103; R , § 1701.] 

SEC. 1654. Officers—terms. The officers chosen at such meeting shall 
be a president, vice-president, secretary, treasurer and five directors. The 
president, vice-president, secretary and treasurer shall serve one year and 
be directors by virtue of their office. The other directors shall serve two-
years, so that the entire number shall always be ten, one-half of whom 
shall be chosen annually, and five of whom shall constitute a quorum. 
The president shall have power to call meetings of the board when neces
sary. [C.73, § 1104; R , § 1700.] 

SEC. 1655. Premium, list. The premium list and rules of exhibition 
shall be determined and published by the board of directors prior to the 
first of April in each year. [C.73, § 1106; R , § 1702.] 

SEC. 1656. Annual report. The board shall annually report to the 
governor the proceedings of the society, its doings for the past year, a 
general view of the condition of agriculture throughout the state, accom
panied with such recommendations and reports as to it may appear inter
esting or useful; which report shall be published by the state under the 
supervision of the society. One-half of such reports shall be bound in 
muslin covers in style uniform with the reports of the horticultural society, 
and the remainder in board covers similar in style to the acts of the gen
eral assembly. A financial committee consisting of three members shall 
be appointed by the executive council, whose duty it shall be to pass upon 
all financial business of the society prior to the annual meeting thereof, 
and make their report to the governor. No member of such committee 
shall be a director or officer of the society. [C.73, § 1107; R , § 1703.] 
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SEC. 1657. Distribution of reports. The secretary of state shall dis
tribute ten copies of the printed report provided for in the preceding sec
tion to the state university, ten to the state library, ten to the agricultural 
college, one to each member of the general assembly, and the remainder to 
the secretary of the society, to be distributed by him to the county agricul
tural societies, and one to the board of supervisors of each county in which 
there is no such society. [C. '73, § 1108.] 

SEC. 1658. County societies—premiums. County agricultural soci
eties may annually offer and award premiums for the improvement of stock, 
tillage, crops, implements, mechanical fabrics, articles of domestic industry, 
and such other articles and improvements as they may think proper, and 
so regulate the amount thereof and the different grades as to induce general 
competition. [C'73, § 1109; R., § 1697.] 

Such societies may offer a premium to the during its annual fair: Délier v. Plymouth 
winner at a horse-race held on its grounds County Ag'l Soc'y, 57-481. 

SEC. 1659. List of awards. Each county society shall annually pub
lish a list of the awards, and an abstract of the treasurer's account, in one 
or more newspapers of the county, with a report of its proceedings during 
the year, and a synopsis of the awards. It shall also make a report of the 
condition of agriculture in the county to the board of directors of the state 
agricultural society, which shall be forwarded on or before the first day of 
December in each year to the secretary of said society. The auditor of 
state, before issuing a warrant in favor of such societies for any amount, 
shall demand the certificate of the secretary of the state society that such 
report has been made. [C. '73, § 1110; R., § 1698.] 

SEC. 1660. Appropriation from county. When a county agricul
tural society shall have procured in fee simple, free from incumbrance, 
land for fair grounds, not less than ten acres in extent, or hold and occupy 
such amount of land by virtue of a lease, and own and have thereon build
ings and improvements worth at least two thousand dollars, the board of 
supervisors of the county may appropriate and pay to it a sum not exceed
ing one hundred dollars for every thousand inhabitants in the county, to be 
expended by it in fitting up or purchasing such fair grounds, but for no 
other purpose ; but the aggregate amount so appropriated shall not exceed 
one thousand dollars to any one society. [C. '73, § 1111.] 

SEC. 1661. State aid to district or county society. When a county 
or district agricultural society composed of one or more counties has made 
its report to the state society as provided in this chapter, and raised during 
the year any sum of money for actual membership, it shall be entitled to an 
equal sum, not exceeding two hundred dollars, from the state treasury, 
upon filing with the auditor of state the affidavit of the president, secretary 
and treasurer, showing that such sum was raised for the legitimate pur
poses of the society during the current year, accompanied by the certificate 
of the secretary of the state society that it has reported according to law; 
but in case it shall be proven that any society has permitted gambling 
devices, or other violations of state law, they shall not be entitled to such 
appropriation. [C'73, § 1112; R., § 1704.] 

The benefit provided for in this section in receive the benefit provided for if they come 
behalf of agricultural societies under certain within the conditions of the statute: Powe-
conditions is not limited to one society in shiek County Cent. Ag'l Society v. Shaffer, 86 
each county, but two or more societies may -377. 

SEC. 1662. Beport to supervisors. Each society receiving such 
appropriation shall, through its secretary, make to the board of super
visors a detailed statement, accompanied with vouchers, showing the legal 
disbursement of all moneys so received. [C'73, § 1113.] 

SEC. 1663. Permits. The president of a district or county agricultural 
society may grant a written permit to such persons as he thinks proper, to 
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sell fruit, provisions, and other articles not prohibited by law, under such 
regulations as the board of directors may prescribe. [C. 73 , § 1115.] 

S E C . 1664. Po l ice power . The president of any such society may 
appoint such number of peace officers as may be necessary, and may arres t 
or cause to be arrested any person violating any of the provisions of this 
chapter, and cause him to be taken before some justice of the peace to be dealt 
with as provided by law; and he may seize or cause to be seized all intoxi
cating liquors, wine, or beer of any kind, with the vessels containing the 
same, and all tools or other implements used in any gambling, and remove 
or cause to be removed all shows, swings, booths, tents, carriages, vessels, 
boats, or any other thing that may obstruct or cause to be obstructed, by 
collecting persons around or otherwise, any thoroughfare leading to the 
inclosure in which such agricultural fair is being held. Any person owning, 
occupying or using any of such things causing such obstruction, who shall 
refuse or fail to remove the same when ordered to do so by the president, 
shall be liable to a fine of not less than five nor more than one hundred dol
lars for every such offense. During the time the fair is being held, no 
ordinance or resolution of any city or town shall in any way impair the 
authority of the society, but it shall have sole and exclusive control over 
and management thereof. [23 G. A., ch 125; C. 73 , § 1116.J 

The society having no power to authorize state organized for the promotion of the pub-
the arrest of persons for any other offenses lie good and for the advancement of the 
than selling intoxicating liquors, gambling agricultural interests of the state. Its funds 
and horse racing within its grounds an arrest should not be used to pay damages arising 
by its officers and agents for any other offense, out of the commission of wrongful acts by its 
such as that of assault will not render the officers and servants who are in no way con-
society liable: Hern v. loma Slate Ag'l So- nected with the objects and purposes of its 
ciety, 91-97. creation: Ibid. 

The society is an arm or agency of the 

S E C . 1665. Fraudu len t entr ies of horses . No person, partnership, 
company or corporation shal l knowingly enter or cause to be entered any 
horse of any age or sex under an assumed name, or out of its proper class, 
to compete for any purse, prize, premium, s take or sweepstake offered or 
given by any agricultural or other society, association, person or persons 
in the state, or drive any such horse under an assumed name, or out of its 
proper class, where such prize, purse, premium, s take or sweepstake is to 
be decided by a contest of speed. [24 G. A., ch. 67, § 1.] 

S E C . 1666. Pena l ty . Any person convicted of a violation of the pre
ceding section shall be imprisoned in the penitentiary for a period of not 
more than three years, or in the county jail for not more than one year, and 
be fined in a sum not exceeding one thousand dollars. [Same, § 2.] 

S E C . 1667. E n t r y under changed name. The name of any horse, 
for the purpose of entry for competition in any contest of speed, shall not 
be changed after having once contested for a prize, purse, premium, stake 
or sweepstake, except as provided by the code of printed rules of the 
society or association under which the contest is advertised to be conducted, 
unless the former name is given. [Same, § 3.] 

S E C . 1668. Class determined. The class to which a horse belongs 
for the purpose of an entry in any contest of speed, as provided by the 
printed rules of the society or association under which such contest is to be 
made, shall be determined by the public record of said horse in any such 
former contest. [Same, § 4.] 

S E C . 1669. Hort icu l tura l soc ie ty—meet ings . The horticultural soci
ety shall hold its meetings each year for the transaction of business at such 
time as it may fix, at which a president, vice-president, secretary, t reasurer 
and librarian shall be elected, who shall serve one year; also one-half of a 
board of directors, the full board not to exceed twelve in number, who shall 
serve two years, but vacancies may be filled for the unexpired term. [23 
G. A., ch. 44 ;C .73 , § 1117.J 
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SEC. 1670. District and county societies. The society shall encour
age the organization of district and county societies, giving them represen
tation therein, and in every way further the fruit and tree growing interests 
of the state. [C. 73, § 1118.] 

SEC. 1671. Annual report. The secretary shall make an annual 
report to the governor, containing the proceedings of the society, with an 
itemized account showing all the expenditures and the purpose for which 
the same were made during the year, the general condition of horticultural 
interests throughout the state, together with such statements and recom
mendations as he may think useful, to be published by the state, under the 
supervision of the society, on or before the fifteenth day of February of 
each year. [25 G. A., ch. 85; C.73, § 1119.] 

SEC. 1672. Printing and distribution. There shall be printed four 
thousand copies of the report, which shall be bound, one-half in muslin 
covers, uniform in style with the reports heretofore made, and the remain
der in board covers similar to the acts of the general assembly, which shall 
be distributed by the secretary of state, as follows : Six copies each to the gov
ernor, lieutenant-governor, secretary of state, auditor, treasurer, attorney-
general, judges of the supreme court, and each member of the general 
assembly; one hundred to the agricultural college, five copies to the uni
versity, two to each incorporated college in the state, one to each auditor, 
and clerk of the district court, to be kept in his office, and one to each 
newspaper published in the state; the remainder to be distributed by 
direction of the society. [18 G. A., ch. 6; C.73, § 1120.] 

SEC. 1673. Appropriation for. The sum of twenty-five hundred 
dollars is hereby appropriated annually for the use and benefit of said 
society, which shall be paid upon the warrant of the auditor of state, upon 
the order of the president of said society, in such sums and at such times 
as may be for the interests of said society. [20 G. A., ch. 128; C. 73, § 1121.] 

SEC. 1674. Publication of proceedings of improved stock breeders' 
association. The state shall print annually three thousand five hundred 
copies of the proceedings of the association of improved stock breeders, 
such publication not to exceed three hundred pages and to be bound in 
pamphlet form, which shall be distributed,—to the governor, lieutenant-
governor, secretary of state, auditor of state, state treasurer, each member 
of the general assembly, state horticultural society, state agricultural 
society, state library, university, and agricultural college, each ten copies; 
to each county auditor, to be kept in the office, each public library, each 
incorporated college in the state, each president and secretary of each 
county and district fair, and each president and secretary of each dairymen's-
or stock growers' association, two copies; the remainder to be distributed 
under the direction of the association. [20 G. A., ch. 134.] 

SEC. 1675. Farmers' institutes. "When forty or more farmers of a 
county organize a farmers' county institute, with a president, secretary, 
treasurer, and an executive committee of not less than three outside of such 
officers, and hold an institute, remaining in session not less than two days 
in each year, which institute may be adjourned from time to time and place 
to place in said county, the county auditor, upon proof of such organization 
and such institute having been held, together with an itemized statement, 
showing the manner in which the money herein appropriated has been 
expended, shall certify the same to the auditor of state, who shall remit to 
the treasurer of such county his warrant for not to exceed fifty dollars, and 
there is hereby appropriated, out of the moneys in the state treasury not 
otherwise appropriated, a sum not to exceed fifty dollars annually for such 
institute work in each county. No officer of any such farmers ' institute 
shall receive, directly or indirectly, any compensation from said state fund 
for services as such officer. [24 G. A., ch. 58, § 1.] 

SEC. 1676. Appropriation. The money appropriated and paid into-
the county treasury shall be designated as a farmers ' institute fund, and no* 
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warrant shall be drawn thereon, except by an order signed by a majority of 
the members of the executive committee. In case two or more organiza
tions shall claim recognition as farmers ' insti tutes in any county, a bill shall 
be audited by the board of supervisors, who shall divide said state fund as 
nearly as possible equitably, but in no case shall more than three institutes 
be held in one year in any county under the provisions of this chapter. 
[Same, § 2.] 

S E C . 1677. W e a t h e r and crop service . There is established, under 
the supervision of the board of directors of the state agricultural society, a 
weather and crop service, which shall cooperate with the national weather 
bureau for the purpose of collecting weather and crop statistics and meteor
ological data, and disseminating the weather forecasts and storm and frost 
warnings among the people, and to promote the growth of knowledge of 
meteorological science and the climatology of the state. [23 G. A., ch. 29, 
§2.1 

S E C . 1678. Director. The central station shall be at the seat of gov
ernment, under the charge of a director and assistant, to be appointed by 
the governor for a term of two years, upon the recommendation of the board 
of directors of the state agricultural society; the assistant to be an officer of 
the United States weather bureau, if one shall be detailed for that purpose. 
[Same, § 3.] 

S E C . 1679. Stations—bullet ins. The director shall cooperate with 
the board of directors of the state agricultural society to establish volun
teer stations at one or more places in each county in the state, and in 
appointing observers thereat ; to supervise such stations, receive reports of 
meteorological events and crop conditions therefrom, and tabulate the same 
for permanent record; to issue weekly weather and crop bulletins during 
the season from Apri l first to October first, and to edit and cause to be pub
lished at the office of the state printer a monthly weather and crop review, 
containing meteorological and agricultural matter of public interest and 
educational value. The state pr inter shall pr int three thousand copies 
thereof, which shal l be distributed from the office of said society. The 
directors may require a larger issue for such subscribers as will pay the 
expense thereof. The director shall have advisory power to cooperate with 
t he farmers ' inst i tute organizations of the several counties of the state, for 
the purpose of a r ranging dates and providing speakers or lecturers, with a 
view to economy of time and travel in at tending insti tutes; such institutes 
to be held as near ly as practicable in circuits, and at such dates as will 
enable speakers to at tend two or more such institutes each week. [24 G. 
A., ch. 63, § 2; 23 G. A., ch. 29, § 4.] 

S E C . 1680. Report . The director shall compile and make an annual 
repor t to the governor, which shall contain a complete review and summary 
of the resul ts of the service for the year, which may include articles and 
papers upon subjects of meteorological science and climatology, and 
extracts from approved works and publications on such subjects, which 
shal l be printed and bound in such numbers as the executive council shall 
•direct, the expenses to be paid as in case of other reports . [23 G. A., ch. 
29, § 5.] 

S E C . 1681. Appropriat ion. There is hereby appropriated, out of any 
money in the s ta te t reasury not otherwise appropriated, the sum of two 
thousand seven hundred dollars annually, to be drawn and expended upon 
the order of the president and secretary of the agricultural society, for 
such service, including the salary of the director, which shal l not exceed 
fifteen hundred dollars per annum. [24 G. A., ch. 63, § 1.] 

S E C . 1682. Publ icat ion of proceedings of state da iry association. 
The annual proceedings of the Iowa state dairy association, including 
accepted essays and addresses, together with the reports of discussions, 
.are hereby authorized and directed to be printed by the state under the 
.supervision of the association, as the repor ts of the agricultural and horti-
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cultural associations are published under the provisions of this chapter. 
[26 G. A., oh. 101, § 1.] 

SEC. 1683. Distribution. The number of copies so published shall be 
limited to thirty-flve hundred annually, not to exceed three hundred pages 
each,—five hundred copies to be bound in cloth, the remainder in double-
thick paper covers. They shall be distributed as follows: To the governor, 
lieutenant-governor, secretary of state, state treasurer, each member of the 
general assembly, the state horticultural society, the state agricultural 
society, the Iowa improved stock breeders' association, the state library, 
the university, and the agricultural college, each ten copies; to each county 
auditor, to be kept in the office, to each public library, to each incorporated 
college in the state, to each president and secretary of each county and 
district fair, two copies each; and to each county and district farmers ' insti-
tute, ten copies each; the remainder to be distributed under the direction of 
the association. [Same, § 2.] 

CHAPTER 4. 

OF INSURANCE OTHER THAN LIFE. 

SECTION 1684. Proceedings for incorporation. Corporations formed 
for the purpose of insurance, other than life insurance, shall be governed 
by the provisions of chapter one of this title, except as modified by the pro
visions of this chapter. [C. 73, § 1122.] 

SEC. 1685. Articles—approval. Each such organization shall present 
to the auditor of state its articles of incorporation, which shall show its 
name, objects, location of its principal place of business and amount of its 
capital stock, who shall submit it to the attorney-general for examination, 
and if found by him to be in accordance with the provisions of this title, 
the laws of the United States, and the constitution and laws of the state, 
he shall certify such fact thereon and return the same to the auditor, and 
no articles shall be approved by the auditor or recorded unless accom
panied with such certificate. [Same.] 

SEC. 1686. Certificate—recording. If the auditor approves them, he 
shall so certify, and the articles with the certificates of approval shall be 
recorded in the office of the secretary of state as articles of other corpora
tions are, who shall indorse thereon his certificate thereof, as is required 
in case of other corporations for pecuniary profit. [C. 73, § 1123.] 

SEC. 1687. Name. If the auditor finds the name of the company to be 
so similar to one already appropriated by a corporation of the same charac
ter as to be likely to mislead the public or to cause inconvenience, he shall 
refuse his certificate to its articles on that ground. [C. 73, § 1122.] 

SEC. 1688. Recording with state auditor. The articles, when thus 
certified by the secretary of state as recorded in his office, or a copy thereof 
certified by him as such, shall be filed in the office of the auditor of state 
and remain therein. [C. 73, § 1123.] 

SEC. 1689. Kind of company. Every insurance company organized 
as provided in this chapter shall, if it be a mutual company, embody the 
word "mutual " in its title, which must appear upon the first page of every 
policy and renewal receipt; and every company doing business as a stock 
company shall, upon the face of its policies, express in some suitable man
ner that such policies are issued by a stock company. [C. 73, § 1140.] 

SEC. 1690. Stock or mutual. No company shall be organized to do 
business upon both stock and mutual plans; nor shall a company organized 
as a stock company do business upon the plan of a mutual company; nor 
shall a company organized upon the mutual plan do business or take risks 
.upon the stock plan. [0.73, § 1159.] 

39 
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Where a company organized on a mutual and that members of the company were not 
plan issued policies of insurance on the stock subject to assessment for losses under such 
plan, held, that such policies were invalid policies: Cory v. Sherman, 64 N. W., 828. 

S E C . 1691. Capital required. No stock company shall be incorporated 
under the provisions of this chapter with a less capital than fifty thousand, 
nor la rger than one million dollars, as may be specified in the articles of 
incorporation, which stock shall be divided into shares of one hundred dol
lars each, of which capital not less than twenty-five per cent., and in no 
case less than twenty-five thousand dollars, shall be paid up in cash. The 
balance of the capital may consist in the bonds or notes of solvent stockhold
ers. [C.73, § 1124.] 

S E C . 1692. P r e m i u m notes of mutua l company. No mutual com
pany shall commence business until agreements have been entered into for 
insurance with at least two hundred applicants, the premiums upon which 
shall amount to not less than twenty-five thousand dollars, of which at least 
five thousand dollars shall have been paid in cash, the balance of which 
may be in cash or secured notes or bonds in the possession of the company, 
which notes or bonds shall be of solvent parties, founded upon actual appli
cations for insurance made in good faith. No one of the notes so received 
shall be for more than five hundred dollars, and no two thereof for the same 
risk, or made by the same person or firm, except where the whole amount 
does not exceed the sum of five hundred dollars; nor shall any note be 
regarded or represented as assets unless a policy be issued upon the same 
within thir ty days after the organization of the company, taking the same 
upon a r isk for no shorter period than twelve months. Bach of said notes 
shall be payable, in whole or in part , at any time when the directors shall 
find the same necessary for the payment of losses and such incidental 
expenses as may be necessary for t ransact ing the business of the company. 
[Same.] 

While it is improper and unauthorized in not render the guaranty fund notes given by 
a mutual company to make contributors to them void: Berry v. Anchor Mut. F. Ins. Co., 
a guarantee fund members of the corpora- 62 N. W., 681. 
tion and require directors to be selected Failure of a party giving such guaranty 
from their number, yet it is not in itself note to pay an assessment thereon without 
illegal to create a guaranty fund and pro- notice may by the terms of the contract for-
vide for the repayment of money so advanced feit prior payments made and credits re-
by the contributors to such fund when it can ceived by him and defeat his right to re-
be raised by assessments on the members, cover such payments from the company: 
and the invalid provisions making such Ibid. 
guarantors members of the company will 

S E C . 1693. Certificate as to notes . No note shall be accepted as pa r t 
of the capital of a stock company nor as a premium note taken for the pur
pose of organization of a mutual company, unless accompanied by a certifi
cate of the clerk of the district court or other court of record of the county 
in which the person executing it resides, to the effect that the person mak
ing it is in his opinion pecuniarily good and responsible therefor in prop
er ty not exempt from execution. [Same.] 

S E C . 1694. Subscript ions of stock—applications. Having published 
the notice of incorporation contemplated by chapter one of this title, and 
filed the publisher 's affidavit thereof with the auditor of state, together 
with the articles of incorporation as required in this chapter, the persons 
named in such articles as incorporators, or a majority of them, shall be 
authorized to open books for the subscription of stock to the company, if a 
stock company, or to take applications and premiums or premium notes for 
insurance, if a mutual company, to the extent hereinbefore required, a t 
such times and places as to them may seem convenient, and keep them 
open until the full amount required is subscribed or taken. [C.73, § 1125.] 

S E C . 1695. Directors . The affairs of a company organized under the 
provisions of this chapter shall be managed by not less than five nor more 
than twenty-one directors, all of whom shall be stockholders therein, if a 
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stock company, or policy holders, if a mutual company. Within thirty 
days after the subscription book shall have been filled, if a stock company, 
or after applications and premiums or premium notes for insurance, if a 
mutual company, shall have been taken to the extent hereinbefore required, 
a majority of the subscribers, or policy holders if a mutual company, shall 
hold a meeting for the election of directors, each share of stock or policy 
of insurance on separate property, as the case may be, entitling the holder 
thereof to one vote, and the directors then elected shall continue in office 
until their successors have been duly chosen and accepted the trust. [C. 
73, § 1126.] 

SEC. 1696. Annual meetings. The annual meetings for the election of 
directors shall be held during the month of January, at such time as the 
by-laws of the company may direct; but if for any cause no election is 
held, or there is a failure to elect at any annual meeting, then a special 
meeting for that purpose shall be held on the call of a majority of the 
directors, or of those persons holding a majority of the stock, or of a 
majority of policy holders if a mutual company, by giving thirty days' 
notice thereof in some newspaper in general circulation in the county in 
which the principal office of the company is located, and the directors 
chosen at any such annual or special meeting shall continue in office until 
the next annual meeting, and until their successors are elected and have 
accepted. [C. 73, § 1127.] 

SEC. 1697. Powers of directors—president. The directors shall 
elect by ballot from their own number a president, and fill all vacancies 
occurring in the board or presidency thereof; and the board of directors 
thus constituted, or a majority of them, when convened at the office of the 
company, shall be competent to exercise all the powers vested in them by 
this chapter. [C.73, § 1128.] 

SEC. 1698. Secretary and other officers—by-laws—records. The 
board of directors shall have power to appoint a secretary and any other 
officers or agents necessary for transacting the business of the company, 
paying such salaries and taking such security of them as is reasonable; it 
may adopt such by-laws and regulations not inconsistent with law as shall 
appear to them necessary for the regulation and conduct of the business, 
and shall keep full and correct entries of their transactions, which shall at 
all times be open to the inspection of the stockholders if a stock company, 
or policy holders if a mutual company, and to the inspection of persons 
invested by law with the right thereof. [C.73, § 1129.] 

The directors of an insurance company laws and regulations. The parties may by 
organized under this chapter, whether doing contract mutually agree to the waiver of a 
business under the ordinary or mutual plan, by-law: Houdeck v. Merchants' and Bankers' 
have the right to ordain and establish by- Ins. Co., 71 N. "W., 354. 

SEC. 1699. Funds invested. Any company organized under this 
chapter may invest its capital and funds in notes or bonds, secured in 
either case by mortgage on unincumbered real estate in the state worth 
double the sum loaned thereon, exclusive of buildings, unless such build
ings are insured in favor of the company to the amount at which such 
buildings are estimated in determining the value of such property; also in 
United States bonds, or treasury notes, or the bonds of this state, or any 
county or municipal corporation thereof, authorized by law, and it may loan 
the same upon pledge of like bonds, or notes or bonds secured by mortgage 
as aforesaid, and not otherwise, except that the surplus funds may be 
invested in or loaned upon the pledge of the stock or bonds or other evi
dences of indebtedness of any solvent dividend paying corporation organ
ized under the laws of the state, or of the United States, worth at their cur
rent market value ten per cent, more than the amount at which they are 
estimated in determining the assets of the company, but such investment 
shall not be made in the company's own stock. [C. 73, § 1130.] 
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S E C . 1700. E x a m i n a t i o n b y auditor—statement. Upon receiving 
notification that the requirements of the preceding sections have been com
plied with, the auditor of state shall make or cause to be made by some disin
terested person by him appointed an examination, and if it shal l be found 
that the capital or assets herein required of the company named, according 
to the nature of the business proposed to be transacted by such company, have 
been paid in, and are possessed by it in money or such stock, notes, bonds 
and mortgages as are required by the preceding sections of this chapter, 
he shall so certify; but if the examination is made by another than the 
auditor, the certificate shall be by him, and under oath. The corporators 
or officers of any such company or proposed company shal l be required to 
state to the auditor of state under oath tha t the capital or assets exhibited 
to the persons making the examination were actually and in good faith the 
property of the company examined. The certificate of examination of a 
mutual company shall be to the effect tha t it has received and is in the actual 
possession of the cash premiums, premium notes, actual contracts of insur
ance and other securities, as the case may be, to the extent and value herein
before required. The corporators or officers of such mutual company shall 
file the statement under oath required of stock companies, which shall also 
show the name and residence of the maker and amount of each premium 
note forming par t of its proposed assets. The certificate and statement 
above contemplated shall be filed in the auditor 's office, who shall there
upon deliver to the company a certified copy of the same, with his written 
permission for it to commence the business proposed in its articles of incor
poration, which permission, being recorded by the recorder of the county 
in which the company is to be located, in the book provided for the record
ing of articles of incorporation, shall be its authority to commence business 
and issue policies. Such permission shall be renewed and recorded annually 
on the first day of March, a copy of which, certified by the auditor, shall be 
admissible in evidence for or against a company with the same effect as the 
original. [C. 73, § 1131.] 

S E C . 1701. Capital increased. When the directors of a stock company 
with less than the maximum capital allowed in this chapter desire to 
increase the amount, they shall, if authorized by the holders of a majority 
of the stock to do so, file with the auditor of state an amendment of its 
articles authorizing such increase, not exceeding the maximum authorized 
capital, and thereupon shall be entitled to have the increased amount of 
capital fixed by such amendment, and the examination of securities constitut
ing the increased capital stock shall be made in the same manner as pro
vided for the original capital stock. [C'73, §1135.] 

S E C . 1702. Div idends . The directors or managers of a stock company 
incorporated under the laws of this s tate shall make no dividends, except 
from the profits arising from their business; and in estimating such profits 
there shall be reserved therefrom a sum equal to forty per cent, of the 
amount received as premiums on unexpired r isks and policies, which 
amount so reserved shall be unearned premiums; and there shall also be 
reserved all sums due the corporation on bonds and mortgages, bonds, 
stocks and book account, of which no par t of the principal or interest 
thereon has been paid during the year preceding such estimate of profits, 
and upon which suit for foreclosure or collection has not been commenced, 
or which, after judgment has been obtained thereon, shall have remained 
m o r e t h a n two years unsatisfied, and on which interest has not been paid; 
and such judgment with the interest due or accrued thereon and remaining 
unpaid, shall also be reserved. Any dividend made contrary to these pro
visions shall subject the company making it to forfeiture of its franchise 
[C '73 , §1136.] 

S E C . 1703. M a y o w n real estate. No company organized under this 
chapter shall purchase, hold or convey any real estate, save for the purpose 
and in the manner herein set forth: 
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1. Such as shall be required for the transaction of its business; 
2. Such as shall have been mortgaged to it in good faith by way of secur

ity for loans previously contracted, or for money due; 
3. Such as shall have been conveyed to it in satisfaction of debts pre

viously contracted in the legitimate business of the company, or for money 
due; 

4. Such as shall have been purchased at sales upon judgments, decrees 
or mortgages obtained or made for such debt, or obtained by redemption as 
junior judgment creditor or mortgagee; but it may convey real estate which 
shall be found in the course of its business not necessary therefor, and all 
such last mentioned real estate shall be sold and conveyed within three 
years after the same has been determined, by the auditor of state, unnec
essary, unless the company shall procure a certificate from him that the 
interest of the company will materially suffer by a forced sale, in which 
event the sale may be postponed for such a period as he may direct in such 
certificate. [C. 73, § 1137.] 

SEC. 1704. Premium notes in mutual company. All premium notes 
deposited with any mutual insurance company at the time of its organiza
tion, as above provided, shall remain as security for all losses and claims 
until the accumulation of the profits from investments allowed by this chap
ter shall equal the amount of cash capital required to be possessed by stock 
companies organized thereunder, unless the obligation of the maker thereof, 
under the terms of the contract of insurance in said company, shall have 
sooner expired. [C. '73, § 1138.] 

S E C 1705. Policy holders members. The directors of any mutual 
company shall have the right to determine the amount of the note to be given, 
in addition to the cash premium, by any person insured therein, and every 
person effecting such insurance, and his heirs, administrators and assigns 
continuing to be insured, shall be members of the company during the 
period of insurance, and bound to pay for losses and necessary expenses 
accruing to the company in proportion to his or their premium note. [Same.] 

SEC. 1706. Settlement of losses. The directors shall as often as nec
essary, after receiving notice of any loss or damage, determine the sums to 
be paid by the several members thereof as their respective portions of such 
loss, assess the same against them, respectively, and notify them thereof in 
such manner as they shall determine or the by-laws prescribe; but the sum 
to be paid by each member shall always be in proportion to the original 
amount of his premium note, and be paid to the officers of the company 
within thirty days after the giving of said notice. [C. '73, § 1139.] 

SEC. 1707. Failure to pay assessments. If any member shall neglect 
or refuse to pay the sum assessed upon him as his proportion of any loss, 
as provided in the preceding section, for thirty days after demand has been 
made by registered letter or personal notice, the directors may sue and 
recover the amount due from the member under such assessment. The 
bringing of such suit or the recovery of judgment thereunder shall not 
affect the liability of the member under his premium note for other assess
ments to pay subsequent losses, but no such member shall be held liable in the 
aggregate by assessments in a sum exceeding the amount of his premium 
note, and if from an assessment made to pay any particular loss sufficient 
is not realized therefor, the claimant for the loss shall receive only the pro
portional amount due under his policy which the sum realized shall be 
sufficient to pay. It may be provided by the by-laws of the company that 
failure to pay an assessment under the provisions of this section shall oper
ate as a forfeiture of the insurance of the member failing to make such 
payment. But the premium notes given at the organization of the company, 
and estimated ia determining whether such company is entitled to com
mence business, shall not be canceled or released within one year, and until 
all losses accruing during the continuance of the note are paid. [Same.] 
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SEC. 1708. Cash, premiums. Any mutual company organized under 
the provisions of this chapter may accept cash premiums in place of pre
mium notes for any term of insurance not exceeding one year, the amount 
of cash to be paid to be determined by the directors of the company. 

SEC. 1709. Kinds of insurance—limitation of r isk. Any company 
organized under this chapter or authorized to do business in this state may: 

1. Insure houses, buildings and all other kinds of property against loss 
or damage by fire or other casualty, and make all kinds of insurance on 
goods, merchandise or other property in the course of transportation, 
whether on land or water, or any vessel or boat wherever the same may be; 

2. Insure the fidelity of persons holding places of private or public 
trust, or execute as surety any bond or other obligation required or per
mitted by law to be made, given or filed, except bonds required in criminal 
causes. None but stock companies shall engage in fidelity and surety 
business; 

3. Insure the safe keeping of books, papers, moneys, stocks, bonds and 
all kinds of personal property, and receive them on deposit; 

4. Insure horses, cattle and other live stock against loss or damage by 
accident, theft or any unknown or contingent event which may be the subject 
of legal insurance; 

5. Insure against personal injuries, disablement or death resulting from 
traveling or general accidents by land or water, and insure employers against 
loss in consequence of accidents or casualties of any kind to employes or 
other persons, or to property resulting from any act of an employe, or any 
accident or casualty to persons or property, or both, occurring in or connected 
with the transaction of their business, or from the operation of any machinery 
connected therewith, except such insurance as is provided for in the next 
paragraph; 

6. Insure against loss or injury to person or property, or both, growing 
out of explosion or rupture of steam boilers. [25 G. A., ch. 32; 24 G. A., 
ch. 29; 0.73, §1132.] 

An association organized by a railroad in case of accident or death is not within the 
company for the benefit of employes who provisions of the statutes as to insurance: 
participate therein by payment of indemnity Maine v.Chicago, B. & Q. S. Co., 70 N.W., 630. 

SEC. 1710. Kind of risk—limitation. No company organized by either 
of the methods provided in this chapter or authorized to do business in the 
state shall issue policies of insurance for more than one of the six purposes 
mentioned in the preceding section, or expose itself to loss on any one risk 
or hazard to an amount exceeding ten per cent, of its paid up capital, unless 
the excess shall be reinsured in some other good and reliable company. 
The restrictions as to the amount of risk a company may assume shall not 
apply to companies organized to guarantee the fidelity of persons in places 
of public or private trust, nor to companies that receive on deposit and 
guarantee the safe keeping of books, papers, moneys and other personal 
property. [C. 73, § 1132.] 

SEC. 1711. Loans—reinsurance. Such company may lend money on 
bottomry or respondentia, and course itself to be insured against any loss 
or risk it may have incurred in the couse of its business, and upon the 
interest which it may have in any property on account of any such loan, 
and generally to do and perform all other matters and things proper to 
promote these objects. [Same.] 

SEC. 1712. Policies. All policies or contracts of insurance made or 
entered into by the company may be made either with or without the seal 
of said company, but shall be subscribed by the president, or such other 
officer as may be designated by the directors for that purpose, and be 
attested by the secretary thereof. [C. 73, § 1133.] 

SEC. 1713. Transfer of stock. Transfers of stock made by any stock
holder or his legal representative shall be subject to the provisions of 
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chapter one of this title relat ive to transfer of shares, and to such restric
tions as the directors shall establish in their by-laws, except as hereinafter 
provided. [C.73, § 1134.] 

S E C . 1714. A n n u a l s tatement . The president or the vice-president 
and secretary of each company organized or authorized to do business in 
the state shal l annually, on the first day of January of each year or within 
thir ty days thereafter, prepare under oath and file with the auditor of s ta te 
a full, t rue and complete statement of the condition of such company on 
the last day of the preceding month, which shall exhibit the following 
items and facts : 

Firs t—The amount of capital stock of the company; 
Second—The names of the officers; 
Third—The name of the company and where located; 
Four th—The amount of its capital stock paid up; 
Fifth—The property or assets held by the company, specifying: 

1. The value of real estate owned by the company; 
2. The amount of cash on hand and deposited in banks to the credit 

of the company, and in what bank deposited; 
3. The amount of cash in the hands of agents and in the course of 

transmission; 
4. The amount of loans secured by first mortgage on real estate, with 

the rate of interest thereon; 
5. The amount of all other bonds and loans and how secured, with 

the ra te of interest thereon; 
6. The amount due the company on which judgment has been 

obtained; 
7. The amount of bonds of the state, of the United States, of any 

county or municipal corporation of the state, and of any other bonds owned 
by the company, specifying the amount and number thereof, and pa r and 
marke t value of each kind; 

8. The amount of bonds, stock and other evidences of indebtedness 
held by such company as collateral security for loans, with amount loaned 
on each kind, and its par and market value; 

9. The amount of assessments on stock and premium notes, paid and 
unpaid; 

10. The amount of interest actually due and unpaid; 
11. All other securities and their value; 
12. The amount for which premium notes have been given on which 

policies have been issued; 
Sixth—Liabilities of such company, specifying: 

1. Losses adjusted and due; 
2. Losses adjusted and not due; 
3. Losses unadjusted; 
4. Losses in suspense and the cause thereof; 
5. Losses resisted and in litigation; 
6. Dividends in scrip or cash, specifying the amount of each, declared 

but not due; 
7. Dividends declared and due; 
8. The amount required to reinsure all outstanding r isks on the basis 

of forty per cent, of the premium on all unexpired r isks; 
9. The amount due banks or other creditors; 

10. The amount of money borrowed and the security therefor; 
11. All other claims against the company; 

Seventh—The income of the company during the previous year, speci
fying: 

1. The amount received for premiums, exclusive of premium notes; 
2. The amount of premium notes received; 
3. The amount received for interest; 
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4. The amount received for assessments or calls on stock notes, or 
premium notes; 

5. The amount received from all other sources; 
Eighth—The expenditures during the preceding year, specifying: 

1. The amount of losses paid during said term, stat ing how much of 
the same accrued prior, and how much subsequent, to the date of the pre
ceding statement, and the amount at which such losses were estimated in 
such statement; 

2. The amount paid for dividends; 
3. The amount paid for commissions, salaries, expenses and other 

charges of agents, c lerks and other employes; 
4. The amount paid for salaries, fees and other charges of officers 

and directors; 
5. The amount paid for local, state, national and other taxes and 

duties; 
6. The amount paid for all other expenses, including printing, sta

tionery, rents, furniture, or otherwise; 
Ninth—The largest amount insured in any one risk; 
Tenth—The amount of r isks writ ten during the year then ending; 
Eleventh—The amount of r isks in force having less than one year to run; 
Twelfth—The amount of r isks in force having more than one and not 

over three years to run; 
Thir teenth—The amount of r i sks having more than three years to run; 
Fourteenth—The dividends, if any, declared on premiums received for 

r isks not terminated; 
Fifteenth—Each accident insurance company, or company insuring against 

accidents, shall keep a register of t ickets sold or policies issued by its officers 
or agents, which register shall show the name and residence of the person 
insured, the amount of insurance, the date of issue of such ticket or policy, 
and the time the same will remain in force; and the annual statement of 
each such company shal l show the number of tickets sold and policies 
issued by it during the year, and the aggregate amount of insurance evi
denced by such tickets and policies, classified as to the length of time for 
which such insurance is given. [C'73, § 1141.] 

S E C . 1715. Certificate refused. The auditor of state shall withhold his 
certificate or permission of authori ty to do business from any company 
neglecting or failing to comply with the provisions of this chapter. 

S E C . 1716. A n n u a l s tatements of fore ign company. The annual state
ment of foreign companies doing business in this state shall also show, in 
addition to the foregoing matters, the amount of losses incurred and pre
miums received in the state during the preceding period, so long as such 
company continues to do business in this state. [C. 73, § 1146.] 

S E C . 1717. Statement of s tock and p r e m i u m notes . The statement 
of any stock company the capital of which is composed in whole or in pa r t 
of notes shall, in addition to the foregoing, exhibit the amount of notes 
originally forming the capital, and also what proportion of said notes is still 
held by such company and considered capital. Each mutual company shall 
in its annual statement show the aggregate amount of premium notes held 
by it on which assessments may be made. [C. 73, § 1143.] 

S E C . 1718. I n q u i r y b y auditor. The auditor of state shal l address 
any inquiries to any insurance company in relation to its doings and condi
tion, or any other matter connected with its transactions, which he may 
deem necessary for the public good, or for a proper discharge of his duties, 
and any company so addressed shal l promptly reply in writ ing thereto. 
[C. 73 , § 1142.] 

S E C . 1719. Statements publ ished—printed forms. He shal l cause 
to be prepared and furnished to each company organized under the laws of 
this state, and to the attorney or agent of each company incorporated in 
other states and foreign governments, who may apply therefor, printed 



617 
Tit. IX, Ch. 4. INSURANCE OTHER THAN LIFE. §§ 1720-1722" 

forms of statements required by this chapter, and may from time to time 
make such changes in the forms as shall seem to him best adapted to elicit 
from the companies a true exhibit of their condition in respect to the sev
eral points hereinbefore enumerated. [C. 73, §1157.] 

SEC. 1720. Auditor's report. He shall cause the information contained 
in the statements required of the companies organized or doing business in 
the state to be arranged in a tabular form, and prepare the same in a single 
document for printing, which report shall be made to the governor on or 
before the first day of May of each year. [16 G. A., ch. 164; C. 73, § 1158.] 

SEC. 1781. Foreign companies — capital required. No insurance 
company, association or partnership incorporated, associated or organized 
under or by the laws of any other state or any foreign goverment, for the 
purposes specified in this chapter, shall directly or indirectly take risks or 
transact any business of insurance in the state, unless possessed of two 
hundred thousand dollars of actual paid up capital, exclusive of any assets 
deposited in other states and territories for the special benefit or security 
of the insured therein; but the provisions of this section shall not apply to 
mutual insurance companies or associations specifically organized for the 
purpose of and insuring a single class of property only; and companies 
organized to insure plate glass exclusively are not required to have a. 
greater capital than one hundred thousand dollars; but such companies 
organized to insure against personal injury, disablement or death resulting 
from traveling or general accidents by land or water exclusively, having 
an actual paid up capital of one hundred thousand dollars and one hundred 
thousand dollars cash surplus safely invested, exclusive of any assets 
deposited in other states and territories for the special benefit or security 
of the insured therein, shall be deemed to be possessed of two hundred 
thousand dollars actual paid up capital within the meaning of this section. 
[21 G. A., ch. 145; 16 G. A., ch. 60; 15 G. A., ch. 55;C73, § 1144.] 

SEC. 1722. Service of process—statement. Any foreign company 
desiring to transact the business of insurance under this chapter, by an 
agent or agents in the state, shall file with the auditor of state a written 
instrument, duly signed and sealed, authorizing such auditor to acknowl
edge service of notice or process for and in behalf of such company in this 
state, and consenting that service of notice or process may be made upon 
the auditor of state, and when so made shall be taken and held as valid as 
if served upon the company according to the laws of this or any other state, 
and waiving all claim or right or error by reason of such acknowledgment 
of service. Such notice or process with a copy thereof may be mailed to 
the auditor of state at Des Moines, Iowa, in a registered letter addressed to 
him by his official title, and he shall immediately upon its receipt acknowl
edge service thereon on behalf of the defendant foreign insurance company 
by writing thereon, giving the date thereof, and shall immediately return 
such notice or process in a registered letter to the clerk of the court in which 
the suit is pending, addressed to him by his official title, and shall also 
forthwith mail such copy, with a copy of his acknowledgment of service 
written thereon, in a registered letter addressed to the person or corpora
tion who shall be named or designated by such company in such written 
instrument. And such company shall also file with the auditor a certified 
copy of its charter or deed of settlement, together with a statement under 
oath of the president or vice-president or other chief officer and the secre
tary of the company for which they may act, stating the name of the com
pany, the place where located, the amount of its capital, with a detailed 
statement of the facts and items required from companies organized under 
the laws of this state, and a copy of the last annual report, if any, made 
under any law of the state by Avhich such company was incorporated; and 
no agent shall be allowed to transact business for any company whose cap
ital is impaired by liabilities as specified in this chapter to the extent of 
twenty per cent, thereof, while such deficiency shall continue. [Same.] 
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Where a state prescribes conditions upon risks in this state without complying with 
which a foreign corporation may do business the requirements of the law whether the 
within it, such corporation thereafter doing contract for such risks are made in this state 
business in the state will be presumed to have or not: Seamans v. Zimmerman, 91-363. 
assented to the conditions prescribed and Premium notes taken by a company not 
will be bound accordingly: Fred Miller Brew- authorized to do business in this state can
ing Co. v. Council Bluffs"Ins. Co., 63 N. W., not be enforced in an action by a foreign 
565. receiver of such company in the courts of 

It is within the power of a state to pre- this state: Barker v. Lamb, 68 N. W., 686. 
scribe the method by which corporations A company which has transacted business 
doing business within its jurisdiction may be in the state cannot question the validity of 
brought into court and to designate the service of notice upon it on the_ ground that 
officer or agent of such corporation upon i t had not appointed agents, etc'., as required 
whom the process necessary to commence an by the statute: Sparks v. National Masonic 
action may be served: Ibid. Ace. Assn., 69 N. W., 678. 

The fact that a policy is issued and ac- By complying with these provisions as to 
•cepted in violation of a law prohibiting a the designation of an agent upon whom serv-
company from doing business which has not ice may be made, the corporation becomes 
•complied with certain statutory require- subject to the laws of the state, and to treat
ments will not be void as between insured ment in many respects as a domestic corpora-
and the company, the latter not being allowed tion, and liable to be sued in all respects as 
to take advantage of such objection, the pen- such a corporation would be: Qermun Bank 
alty for violation of the law being imposed v. American F. Ins. Co., 83-491. 
upon the company alone: Pennypackerv.Cap- Service of process may be made upon any 
ital Ins. Co., 80-56. agent of the company within the state: 

A foreign company has no right to take Niagara Ins. Co. v. JRoaecker, 47-162. — s 

SEC. 1723. Foreign mutual companies. Any foreign mutual company 
possessed of cash assets safely invested, amounting to at least two hundred 
thousand dollars over and above all its liabilities, including the reserve for 
reinsurance required by the laws of the state, shall be held to be possessed 
of two hundred thousand dollars of actual paid up capital, within the mean
ing of the two preceding sections, and may be authorized to take risks and 
transact the business of insurance in the state on complying with the pro
visions of law applicable to them and relating to foreign insurance com
panies. [Same.] 

SEC. 1734. Certificate. When any foreign company has fully com
plied with the requirements of law and become entitled to do business, the 
auditor of state shall issue to such company a certificate of that fact, which 
certificate shall be renewed annually on the first day of March, if the 
auditor is satisfied that the capital, securities and investments of such com
pany remain unimpaired, and the company has complied with the pro
visions of law applicable thereto. [C. 73, § 1146.] 

SEC. 1725. Agent to have certificate of authority. No agent shall 
directly or indirectly act for any insurance company referred to in this 
chapter, in taking risks or transacting business of insurance in the state, 
without procuring from the auditor of state a certificate of authority to the 
effect that such company has complied with all the requirements of this 
chapter. [C.73, § 1145.] 

SEC. 1726. Insurance notes. All notes taken for policies of insurance 
in any company doing business in the state shall state upon their face that 
they have been taken for insurance, and shall not be collectible unless the 
company and its agents have fully complied with the laws of the state 
relative to insurance. [C. 73, § 1146.] 

A negotiable note which does not state The provisions of this section with refer-
upon its face that it has been taken for in- ence to notes given for policies of insurance 
surance will not be subject, in the hands of are not applicable to the premium notes 
an innocent holder, to the defense here in- taken by a mutual benefit company for poli-
dicated. The maker must have that fact cies of insurance issued by them: Corey v. 
appear upon the face of the note if he desires Sherman, 64 N. W., 828. 
to relv upon such defense: Cook v Weirman, 
51-56Í. 

SEC. 1727. Forfeiture of policies. No policy or contract of insurance 
provided for in this chapter shall be forfeited or suspended for non-payment 
of any premium, assessment or installment provided for in the policy, or in 
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any note or contract for the payment thereof, unless within thirty days 
prior to or on or after the maturity thereof the company shall serve notice 
in writing upon the insured that such premium, assessment or installment 
is due or to become due, stating the amount, and the amount necessary to 
pay the customary short rates, up to the time fixed in the notice when the 
insurance will be suspended, forfeited or canceled, which shall not be 
less than thirty days after service of such notice, which may be made in 
person, or by mailing in a registered letter addressed to the insured at 
his post-office as given in or upon the policy, and no suspension, forfeiture 
or cancellation shall take effect until the time thus fixed and except as 
herein provided, anything in the policy, application or a separate agree
ment to the contrary notwithstanding. [18 G. A., ch. 210, §§ 1, 2.] 

I t appears that the legislature intended 
to provide for constructive notice by mail, to 
"be completed either when the registered 
letter is mailed or as soon thereafter as it 
shall be received at the office of its destina
tion by due course of mail: McKenna v. State 
Ins. Co., 73-453. 

The time when the service of notice of 
forfeiture is complete is the time of mailing 
the letter in accordance with the provisions 
of the statute, and not the time when such 
letter would in due course of mail have 
reached its destination (arguendo): Boss v. 
Hawkeye Ins. Co., 83-586; and see Holbrook 
v. Mill Owners' Mut. Ins. Co., 86-255. 

The notice is complete when registration 
of the letter is made under the rules of the 
post-office department which require that not 
only shall receipt have been given therefor 
but that it shall have been numbered: Boss 
v. Hawkeye Ins. Co., 61 N. W., 852. 

A notice which did not advise the insured 
i tha t if the payment was not made the policy 

r would be suspended, held not sufficient to en
title the company to take advantage of a for
feiture on account of such non-payment: 
Marden v. Hotel Owners'' Ins. Co., 85-584. 

An insurance company seeking to declare 
a forfeiture of a policy by reason of the non
payment of the premium note must not only 
give the maker notice of the proposed sus
pension of his policy on account of such non
payment, but must also notify him of the 
amount necessary to pay the customary short 
rates, including the expense of taking the 
risk, up to the time the policy will be sus
pended, in order to cancel the policy: Boyd 
v. Cedar Rapids Ins. Co., 70-325. 

In a particular case, held, that an applica
tion by insured for extension of time, and 
the fact that it was not granted, did not waive 
the provision as to notice just referred to: 
Ibid. 

The condition in a policy that it shall be 
suspended on failure of assured to pay the 
premium note cannot be disregarded except 
as provided by statute. This statutory pro
vision simply prevents such condition taking 
effect until thirty days after the specified 
notice has been given :Harle v. Council Bluffs 
Ins. Co., 71-401. 

In general as to these provisions, see 
Leíais v. Burlington Ins. Co., 71-97. 

SEC. 1728. Cancellation of policy. At any time after the maturity of 
& premium, assessment or installment provided for in the policy, or any 
note or contract for the payment thereof, or after the suspension, forfeiture 
or cancellation of any policy or contract of insurance, the insured may pay 
to the company the customary short rates and costs of action, if one has 
been commenced or judgment rendered thereon, and may then, if he so 
elect, have his policy and all contracts or obligations connected therewith, 
whether in judgment or otherwise, canceled, and they and each of them 
thereafter shall be void; and in case of suspension, forfeiture or cancella
tion of any policy or contract of insurance, the assured shall not be liable 
for any greater amount than the short rates earned at the date of such sus
pension, forfeiture or cancellation and the"costs herein provided. [Same, § 3. ] 

The right of assured to cancel the policy 
and recover back premiums paid in excess of 
customary short rates cannot be exercised by 
assigning to another the right to cancel such, 
policy and collect the unearned premium. 
The assignment would avoid the policy and 
terminate the right to recover. Nor can 
such unearned premium be recovered after 
the policy has been rendered void by taking 
other insurance: Colby v. Cedar Rapids Ins. 
do., 66-577. 

If the company elects to enforce a pre
mium note instead of cancelling the policy 
for non-payment as herein provided, it 

thereby waives a stipulation in the policy 
that the insurance shalLbe forfeited on fail
ure to pay the note as agreed. By accepting 
payment in pursuance of legal proceedings, 
even after the loss the company waives the 
right to avail itself of the condition of for
feiture: Bloom v. State Ins. Co., 62 N. W., 
810. 

It is optional with the company to allow 
a policy to remain uncanceled, and to accept 
payments when made, without waiving its 
right to insist upon prompt payment at any 
time thereafter: Morrow v. Bes Moines Ins. 
Co., 84-256. 
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SEC. 1729. Short rates. The auditor of state shall prepare and pub
lish a table of the short rates provided for in the two preceding sections, 
which, when published, shall be for the guidance of all companies covered 
in this chapter, and the rate to be given in the notice therein provided, and 
no greater sum than thus fixed shall be demanded or collected. A copy of 
said short rates shall be printed on or attached to each policy. 

SEC. 1730. Policy restored—contract not valid. At any time before 
cancellation of the policy for non-payment of any premium, assessment or 
installment provided for therein, or in any note or contract for the payment 
thereof, or after action commenced or judgment rendered thereon, the 
insured may pay to the insurer the full amount due, including court costs, 
if any, and from the date of such payment, or the collection of the judg
ment, the policy shall revive and be in full force and effect, provided such 
payment is made during the term of the policy and before a loss occurs. 
No provision, stipulation or agreement to the contrary in or independent of 
the policy or contract of insurance shall avoid or defeat the right of any 
insured to pay short rates and costs of action, if any, and have the policy 
and all contracts connected therewith, including judgments rendered 
thereon, canceled. [18 G. A., ch. 210, § 3.] 

SEC. 1731. Examination—dissolution. The auditor of state shall, 
when he finds it expedient, appoint one or more persons, not officers, agents 
or stockholders of any insurance company doing business in the state, to 
examine into the affairs and condition of any such company incorporated 
or doing business therein, or make such examination himself, and the 
officers or agents thereof shall produce their books for the inspection of 
the examiners and otherwise assist therein, so far as they can do so; and 
in conducting the investigation they may examine under oath the officers or 
agents of any company, or others, relative to the business and condition of 
the company, and the result thereof shall be published in one or more 
papers in the state, when the auditor believes the public interest requires 
it. When it appears to the auditor from such examination that the assets 
and funds of any company incorporated in this state are reduced or impaired 
by its liabilities, as defined under the head of liabilities in the statement 
required by this chapter, more than twenty per cent, below the paid up 
capital stock required, he shall direct the officers thereof to require the 
stockholders to pay in the amount of such deficiency within such a period 
as he may designate in such requisition, or he shall communicate the fact 
to the attorney-general, who shall apply to the district court or if in vaca
tion to one of judges thereof, for an order requiring the company to show 
cause why its business shall not be dissolved. The court or judge, as the 
case may be, shall thereupon proceed to hear the allegations and proofs of 
the respective parties; and in case it appears to its or his satisfaction that 
the assets and funds of said company are not sufficient, as aforesaid, or 
that the interest of the public requires it, it or he shall decree a dissolution 
of said company and a distribution of its effects, and appoint a receiver 
therefor. The application of the, attorney-general may be by the court or 
judge sent to a referee to inquire into and report upon the facts stated 
therein, which report shall be made to the court or judge. [C. 73, § 1149.] 

SEC. 1732. Requisition on stockholders. Any company receiving 
such a requisition from the auditor shall forthwith call upon its stockholders 
for such amounts as will make its paid up capital equal to the amount fixed 
by this chapter or the articles of incorporation of said company; and in 
case any stockholder shall refuse or neglect to pay the amount called for 
after notice personally given, or by advertisement in such time and man
ner as the auditor shall approve, it shall be lawful for the company to 
require the return of the original certificate of stock held by such stock
holder, and in lieu thereof to issue new certificates for such number of shares 
as the said stockholder may be entitled to in the proportion that the ascer
tained value of the funds of the said company may be found to bear to its 
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original capital, the value of such shares for which new certificates shal l 
be issued to be ascertained under the direction of the auditor, the company 
paying for the fractional par ts of shares, and the directors of such company 
may issue new stock and dispose of the same, and issue new certificates 
therefor, to an amount sufficient to make up the original capital of the com
pany. In the event of additional losses accruing upon new risks, taken 
after the expiration of the period limited by the auditor in the aforesaid 
requisition for the filling up of the deficiency in the capital of such company, 
and before said deficiency shall have been made up, the directors shall be 
individually liable to the extent thereof. [C. 73 , § 1150.] 

S E C . 1733. Mutua l companies—dissolut ion. If, upon such examina
tion, it shall appear to the auditor that the assets of any company organized 
or operating upon the plan of mutual insurance under this chapter are insuffi
cient to justify the continuance of such company in business, he shal l pro
ceed in relation to such company in the same manner as herein required in 
regard to stock companies; and the trustees or directors of such company 
are made personally liable for any losses which may be sustained upon r i sks 
taken after the expiration of the period limited by the auditor for filling up 
the deficiency in the assets or premium notes, and before such deficiency 
shal l have been made up. [C.73, § 1151.] 

S E C . 1734. Transfers of s tock pending inves t igat ion . Any transfer 
of the stock of any company organized under this chapter, made pending 
a,ny investigation above required, shall not release the par ty making the 
transfer from any liability for losses which may have accrued previous to 
such transfer. [Same.] 

S E C . 1735. Revocat ion of certificate of fore ign company . The 
auditor of state shall be authorized to examine into the condition and affairs 
of any insurance company, as provided for'in this chapter, doing business 
in this state, not organized under its laws, or cause such examination to be 
made by some person or persons appointed by him having no interest in any 
insurance company; and when it shall appear to his satisfaction tha t the 
affairs of any such company are in an unsound condition, he shal l revoke 
the certificates granted in its behalf, and cause a notification thereof to be 
published in some newspaper of general circulation, published at the seat 
of government, and no agent or agents of such company after such notice 
shal l issue policies or renew any previously issued. [C.73, § 1152.] 

S E C . 1736. L a w s of other states—reciprocity. When, by the laws 
of any other state, any taxes, fines, penalties, licenses, fees, deposits of 
money, securities or other obligations or prohibitions are imposed, or would 
be imposed, on insurance companies of this state doing or tha t might seek 
to do business in such other state, or upon their agents therein, so long as 
such laws continue in force the same obligations and prohibitions of what
ever kind shall be imposed upon all insurance companies of such other 
s tate doing business in this state or upon their agents here. [C. 73 , § 1151.] 

Section applied: State v. Fidelity & Casualty Co., 77-648. 

S E C . 1737. Certificate of auditor publ i shed. Every insurance com
pany of the character provided for in this chapter, doing business in the 
state, organized under the laws of this or any other state or country, shal l 
publish annually, before the first day of March, in two newspapers of 
general circulation, to be app.roved by the auditor of state, one of which 
shall be published at the seat of government, and, in case of companies 
organized in the state, one in the county where the principal office is located, 
a certificate from the auditor that such company has in all respects complied 
with the law of the state relating to insurance, and an affidavit of such 
publication made by the publisher or foreman of such newspaper shal l be 
filed in the office of the auditor within th i r ty days from the date of such 
publication. Said certificate shall also contain a statement made up from 
the annual report of said company of the actual amount of paid up capital , 
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the aggregate amount of assets and liabilities at the date of such report , 
together with the aggregate income and expenditures of such company for 
the preceding year as shown by said report . [C. 73 , § 1155.] 

S E C . 1738. Fa l se s tatement of assets . No company transact ing the 
business of fire insurance within the state shall state or represent by 
advertisement in any newspaper, magazine or periodical, or by any sign, 
circular, card, policy of insurance or renewal certificate thereof or other
wise, any funds or assets to be in its possession and held available for the 
protection of holders of its policies unless so held, except the policy of 
insurance or certificate of renewal thereof may state as a single item the 
amount of capital set forth in the charter or articles of incorporation or 
association or deed of settlement under which it is authorized to t ransact 
business. [17 G. A., ch. I l l , §§ 1, 3.] 

S E C . 1739. Statement of capital and surplus . Every advertisement 
or public announcement, and every sign, circular or card issued or published 
by any foreign company transacting the business of fire insurance in the 
state, or by any officer, agent or representat ive thereof, which shall purport 
to make known its financial standing, shall exhibit the capital actually 
paid in in cash, and the amount of net surplus of assets over all its liabili
ties actually held and available for the payment of losses by fire and for 
the protection of holders of fire policies, and shall also exhibit the amount 
of net surplus of assets over all liabilities in the United States actually 
available for the payment of losses by fire and held in the United States 
for the protection of holders of fire policies in the United States, including 
in such liabilities the fund reserved for reinsurance of outstanding risks, 
and the same shal l correspond with the la tes t verified statement made by 
the company or association to the auditor of state. No such company shall 
write, place or cause to be written or placed any policy or contract for 
insurance upon property situated or located in this state except through its 
resident agent or agents. [Same, § 2.] 

S E C . 1740. Penal ty . Any violation of the provisions of the two pre
ceding sections shall for the first offense subject the company, association 
or individual guilty thereof to a penalty of five hundred dollars, to be recov
ered in the name of the state, with costs, in an action instituted by the 
county attorney, either in the county in which the company, association or 
individual is located or t ransacts business, or in the county where the 
offense is committed, and such penalty, when recovered, shal l be paid into 
the school fund of the county in which action is brought. Every subse
quent violation of said sections shall subject the company, association or 
individual to a penalty of one thousand dollars, to be sued for, recovered 
and disposed of in l ike manner. [Same, § 4.] 

S E C . 1741. Copy of application. All insurance companies or associa
tions shall, upon the issue or renewal of any policy, at tach to such policy, 
or indorse thereon, a true copy of any application or representation of the 
assured which, by the terms of such policy, are made a pa r t thereof, or of 
the contract of insurance, or referred to therein, or which may in any man
ner affect the validity of such policy. The omission so to do shall not 
render the policy invalid, but if any company or association neglects to 
comply with the requirements of this section it shall forever be precluded 
from pleading, al leging or proving any such application or representations, 
or any par t thereof, or falsity thereof, or any par ts thereof, in any action 
upon such policy, and the plaintiff in any such action shall not be required, 
in order to recover against such company or association, ei ther to plead or 
prove such application or representation, but may do so at his option. [18 
G. A. ,ch . 211, §2.] 

The provisions of this section are appli- Connell v. Iowa Mut. Aid Ass'n, 79-757. (See 
cable to all kinds of insurance and policies, now \ 1819.) 
including those issued by benefit associa- TJie requirements of this section as to 
tions upon the mutual assessment plan: New- attaching the application to or indorsing it 
man v. Covenant Mut. Ins. Ass'n, 76-56; Mc- upon the policy are applicable to fraternal 
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associations acting in a dual character in
volving the element of insurance, as well as 
mutual benefit associations: Orimes v. North
western Legion of Honor, 66 N. W., 183. (See 
now ? 1826.) 

This and the preceding section of this act 
apply to all kinds of insurance and not merely 
to Are insurance: Cook v. Federal L. Ass'n, 
74-746. 

I t is incompetent, in defense to an action 
upon a policy, to plead or prove statements 
made in the application, where such state
ments are not reduced to writing and a copy 
thereof is not attached to or indorsed upon 
the policy: Ellis v. Council Bluffs Ins. Co., 
64-507. And see Wallace v. Council Bluffs 
Ins. Co., 66-139. 

Where one premium note was given for 
two policies on the same property, one 
against loss by fire and lightning, and one 
against loss by tornado, and a copy of the 
note was attached to the former and not to 
the latter, held, that in an action on the tor
nado policy, non-payment of the premium 
note as required could not be relied on: Lew
is v. Burlington Ins. Co., 80-259. 

Where answers in the application are 

filled up by the agent taking such applica
tion from his own knowledge, the fact that 
a copy of the application is attached to the 
policy which is delivered to insured will not 
bind him to statements thus made, although 
he fails to notify the company of their falsity. 
The assured is not required to prove the 
statements made in the application to be 
true, and he is therefore not required to ex
amine the copy of the application indorsed 
on the policy: Donnelly v. Cedar Rapids Ins. 
Co., 70-693; and see Bennett v. Council Bluffs 
Ins. Co., 70-600. 

The conditions of the policy itself may be 
shown, although they are not contained in an 
application a copy of which is attached to 
the policy. Thus a failure to disclose the 
state of the title may be a representation 
appearing in the policy itself and may be 
shown though not appearing in the^applica-
tion attached to the policy: McKinnon v. 
Mutual F. Ins. Co., 89-170. 

The provisions of this section are broad 
enough to cover any renewal or reinstate
ment of the policy of insurance which has 
become invalid: Goodwin v. Provident Sav
ings Life Assurance Society, 66 N. W., 157. 

SEC. 1742. Evidence of value—proofs—action. In any action 
brought in any court in this state on any policy of insurance for the loss of 
any building so insured, the amount stated in the policy shall be received 
as prima facie evidence of the insurable value of the property at the date of 
the policy: provided, the insurance company or association issuing such 
policy may show the actual value of said property at date of policy, and 
any depreciation in the value thereof before the loss occurred; but the 
said insurance company or association shall be liable for the actual value 
of the property insured at the date of the loss, unless such value exceeds 
the amount stated in the policy. And in an action on such policy it shall 
only be necessary for the assured to prove the loss of the building insured, 
and that he has given the company or association notice in writing of such 
loss, accompanied by an affidavit stating the facts as to how the loss-
occurred, so far as they are within his knowledge, and the extent of his loss. 
[Same, § 3.] ^ 

Evidence of value: It is error to instruct 
the jury with reference to the prima facie 
fact of the value of the property as stated in 
the policy, as applicable to personal property: 
Warshawky v. Anchor Mut. F. Ins. Co., 67 N. 
W., 237. 

A policy is not prima facie evidence as to 
the value of personal property insured. The 
provisions of this section as to presumption 
of value are applicable only to buildings: Joy 
v. Security F. Ins. Co., 83-12; Martin v. Capital 
Ins. Co., 85-643. 

As to buildings covered by the insurance 
the burden is on the company to show that 
the property was not worth the amount for 
which it was insured: Bes Moines Ice Co. v. 
Niagara F. Ins. Co. 68 N. W., 600. 

The law fixes prima facie the measure of 
recovery in case of loss of a building and it 
is immaterial in making out plaintiff's case 
to show what the kind of building was or the 
material of which it was constructed or how 
long it had been in use: Davis v. Anchor Mut. 
F. Ins. Co., 64 N. W., 687. 

The policy being prima facie evidence of 
the value of the insured building, it is not 

incumbent upon the plaintiff in the first in 
stance to prove such value, but evidence in 
respect to the value being introduced by the 
defendant, plaintiff may introduce evidence 
on that point in rebuttal: Martin v. Capital 
Ins. Co., 85-643. 

Under particular facts, held, that the evi
dence as to the value of the property was suf
ficient, in connection with the prima facie 
evidence supplemented by the valuation 
stated in the policy, to support the recovery: 
Hagan v. Merchants', etc., Ins. Co., 81-321. 

It seems that an appraisement agreement 
relating exclusively to the value of buildings 
can not be relied on by reason of the terms 
of this statute to prevent the bringing of 
suit on the policy: Harrison v. German Ameri
can F. Ins. Co., 67 Fed., 577. 

Proofs of loss; notice: Proofs of loss 
which comply with the requirements of the 
statute are sufficient although they do not 
meet the requirements of the policy. Tech
nical objections founded upon unreasonable 
requirements in the policy will not be con
sidered: Warshawky v. Anchor Mut. F. Ins.. 
Co., 67 N. W., 237. 

¿--"" 
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Proofs of loss in a particular case which 
did not give an account of the loss nor state 
how the fire originated nor state the actual 
cash value of the property destroyed were 
held not to constitute such proofs of loss as 
were required by the statute or by the terms 
of the policy: Brock v. Des Moines Ins. Co., 
64 N. W.,685. 

While it may be sufficient in a suit on a 
policy to allege in general the performance 
of the conditions of such policy (see \\ 3626, 
3628) and the failure to perform any particu
lar condition must then be specifically alleged 
by defendant, yet if the plaintiff sets out 
specifically the furnishing of the proofs re
quired, and the defendant denies in general 
the allegations of the petition an issue as to 
the sufficiency of the proofs is raised: Ibid. 

Where a policy of insurance required 
that, if loss should occur, the assured should 
give the company immediate notice of the 
fact, and that as soon as possible after the 
fire proofs of loss under oath should be pre
pared and sent to the company, and in an ac
tion on the policy the petition showed that 
the proof of loss was not given within the 
time or in the manner required by statute, 
held, that a demurrer to the petition should 
have been sustained: Von Genechtin v. Citi
zens'1 Ins. Co., 75-544. 

Where the agent of an insurance com
pany informed the assured that the loss would 
be adjusted, but it was not shown that such 
agent had any authority to adjust losses or 
bind the defendant in the adjustment of 
losses, held, that the promise of the agent 
that the loss would be adjusted was not a 
waiver of the condition as to proofs of loss: 
Ibid. 

In an action upon a policy of insurance 
where the petition did not show the lapse of 
time for the maturity of the claim required 
by the policy nor that required by the stat
ute, held, that it was sufficient ground for de
murrer: Ibid. 

An instruction that the jury must find 
that the notice of loss was given to the com
pany within a reasonable time, although the 
policy required the notice to be given forth
with, held not erroneous, the terms being so 
nearly synonymous that no prejudice could 
have resulted therefrom: Pennypacker v. 
Capital Ins. Co., 80-56. 

The proofs of loss are not admissible on 
the trial to establish the facts connected with 
the loss; but in a particular case, held, that 
they were admissible to prove by an indorse
ment thereon the time of their receipt by the 
company: Lewis v. Burlington Ins. Co., 80-
259. 

Formal proof of service of the proofs of loss 
is not required. All that is necessary is that 
they be given or rendered to the company; 
and if found in the possession of the company 
and produced by it upon the trial that is 
sufficient: Bunkle v. Hartford Ins. Co., 68 N. 
W., 712. 

Where there is an issue as to whether 
notice and proofs of loss were given and there 
is no evidence in behalf of plaintiff on such 
question, it is error to submit the question to 
the jury: Heusinkveld v. St. Paid F. & M. 
Ins. Co., 64 N. W., 769. 

Where the policy required the giving of 
notice to the secretary, held, that a notice to 
the company was a sufficient compliance: 
Lexoisv. Burlington Ins. Co., 80-259. 

Evidence that notice and proofs of loss 
were deposited in the mail is admissible as 
showing that they were received, although 
their receipt is denied by the officers of the 
company: Pennypacker v. Capital Ins. Co., 80 
-56. 

The notice and affidavit required by this 
section are solely for the benefit of the in
surer; and if, without objection to the suffi
ciency thereof, the company advises insured 
that it will proceed to settle the loss, it 
thereby waives' any objection on account of 
defect in such proofs: Harris v. Phoenix Ins. 
Co., 85-238. 

Where insured stated by letter to the 
company that he had no knowledge of the 
particulars of the fire and its origin, but did 
not comply with the requirement as to the 
proof by affidavit, and the company made no 
objection on that ground, held, that it thereby 
waived its right to further proof: Oreen v. 
Des Moines F. Ins. Co., 84-135. 

It is not necessary that the notice and 
affidavit shall be attached together and de
livered at the same time, but it is sufficient 
that they shall be both in the hands of the 
company within the time prescribed for giv
ing notice: Bussell v. Fidelity F. Ins. Co., 84-
93. 

As to whether a stipulation in the policy 
requiring an appraisement as a condition 
precedent to the bringing of action there
under would be valid, in view of the statute, 
qucere: Zalesky v. Home Ins. Co., 71N.W., 566. 

Waiver: Waiver of proofs of loss cannot 
be shown under an allegation that they have 
been furnished: Welsh v. Des Moines Ins. Co., 
71-337. 

Under an allegation of the furnishing of 
proofs of loss evidence of the waiver of such 
proofs is not admissible: Heusinkveld v. St. 
Paul F. & M. Ins. Co., 64 N. W., 769. 

Where insured was told by the secretary 
on requesting blank proofs of loss that such 
proofs vvere unnecessary and that there was 
nothing more for the owner to do but wait 
until he heard from the company, held, that 
this constituted a waiver of proofs of loss. 
Scott v. Security F. Ins. Co., 66 N. W., 1054. 

Requirements of the statute and of poli
cies of insurance as to notice and proof of 
loss may be waived by the insurer through 
its authorized agents. Held, under the facts 
of this case, that the adjuster of the company 
bound the company by his acts and state
ments so far as they were authorized. The 
general manager of an insurance company, 
having full charge of its business in certain 
territory, may waive proof s of loss and notice, 
and also may waive a written indorsement 
required by the terms of the policy: Bxith-
ven v. American F. Ins. Co., 71 N, W., 574. 

By furnishing proofs of loss the insured 
does not waive or abandon the right to rely 
on an alleged waiver of such proofs. He may 
plead both the fact of furnishing proofs and 
the fact of waiver, and rely upon whichever 
defense the evidence establishes: Warshawky 
v. Anchor Mut. F. Ins. Co., 67 N. W., 237. 
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Under an allegation that proofs of loss It may be that notice can be given to the 
have been furnished, it is not competent to agent who issued the policy, but such an 
introduce evidence showing the waiver of agent would not have authority to waive the 
such proofs: Heusirikveld v. Capital Ins. Co., affidavit of loss: Uuihven v. American F. Ins. 
64 N. W.,594. Co., 92-316. 

The provisions as to the prima facie effect A special agent authorized to adjust 
of the value of buildings as stated in the losses could not delegate his authority to an 
policy is applicable in cases where there has adjuster of another company so that a waiver 
been a waiver of proofs of loss as well as by the latter of proofs would be binding: 
where proofs of loss have been made. Scott v. Ibid. 
¡Security F. Ins. Co., 66 N. W., 1054. 

SEC. 1743. Conditions. Any condition or stipulation in an applica
tion, policy or contract of insurance, making the policy void before the loss 
occurs, shall not prevent recovery thereon by the insured, if it shall be 
shown by the plaintiff that the failure to observe such provision or the vio
lation thereof did not contribute to the loss: provided, however, that any 
condition or stipulation referring to any other insurance, valid or invalid, 
or to vacancy of the insured premises or the title or ownership of the prop
erty insured, or to liens or incumbrances thereon created by voluntary act 
of the insured and within his control, or to the suspension or forfeiture of 
the policy during default or failure to pay any written obligation given to 
the insurance company for the premium, or to the assignment or transfer 
of such policy of insurance before loss without the consent of the insurance 
company, or to the removal of the property insured, or to a change in the 
occupancy or use of the property insured, if such removal, change or use 
makes the risk more hazardous, or to the fraud of the insured in the pro
curement of the contract of insurance, shall not be changed or affected by 
this provision. No recovery on a policy or contract of insurance shall be 
defeated for failure of the insured to comply, after a loss occurs, with any 
arbitration or appraisement stipulation as to fixing value of property, unless 
it be pleaded and proved that the insurance company gave written notice 
to the insured of its election to determine the amount of loss by appraise
ment or arbitration as provided in the policy, and thereafter the insured 
failed to comply with such requirements. No arbitration shall take place 
except where the property was situated at the time of loss. Any agree
ment, stipulation or condition in any policy or contract of insurance by 
which any insurance company reserves or has the right to rebuild shall be 
void and of no effect in case of total loss. Nothing herein shall be con
strued to change the limitations or restrictions respecting the pleading or 
proving of any defense by any insurance company to which it is subject by 
law. The provisions of this section shall apply to all contracts of insurance 
on real and personal property. 

SEC. 1744. Time of br inging action—provisions not affected by-
contract . The notice of loss and proof thereof required in the preceding 
section, and the notice and proof of loss under oath in case of insurance on 
personal property, shall be given within sixty days from the time loss , 
occurred, and no action for such loss shall be begun within forty days after t-
such notice and proofs have been given to the company, nor shall the time 
within which action shall be brought be limited to less than one year from 
the time when a cause of action for the loss accrues. No provisions of 
any policy or contract to the contrary shall affect the provisions of this and 
the three preceding sections. [18 G. A., ch. 211, § 3.] 

The limitation contained in this section statutory provision as to the time in which 
as to the time for bringing the action per- action may be brought: Vore v. Hawkeye Ins. 
tains to the remedy, and cannot be controlled Co., 76-548. 
by stipulations in the policy of insurance: The fact that another action on the policy 
Vbrev. Hawkeye Ins. Co., 76-548; Wilhelmiv. would be barred by reason of limitations in 

Des Moines Ins. Co., 86-326; Worleyv. State Ins. the policy as to time of bringing action will 
Co., 91-150. not estop the company from insisting that an 

The receipt of proofs of loss by the com- action commenced within the prescribed 
pany and the assertion by it that the policy period is prematurely brought, and that 
is void cannot be regarded as a waiver of this plaintiff cannot recover therein: Ibid. 

40 
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These provisions as to the time when 
action may be brought for the loss, are appli
cable to actions for loss of goods as well as 
for loss by reason of damages to the realty: 
Wilhelmi v. Des Moines Ins. Co., 86-326. 

Action cannot be brought before the ex
piration of the time fixed, even on the refusal 
of the company to pay: Quinnv. Cupital Ins. 
Co., 71-615; Finster v. Merchants & Bankers 
Im. Co., 65N.W., 1004. 

Making proofs and giving notice within 
the prescribed time constitute conditions 
precedent to the right of action: Buthven v. 
American F. Ins. Co., 92-316. 

The requirement of the statute as to the 
time within which an action on the policy 
may not be brought cannot be waived and a 
suit within the prescribed period is prema
ture: Bloodv. Hawkeyelns. Co., 69N.W., 1141. 

The effect of this provision as to the time 
when action may not be brought is to fix the 
time when the loss becomes due and payable. 
It does not affect the maturity of the con
tract, but is a legislative prohibition of the 
action before the time specified, and if ac
tion is brought before the expiration thereof 
it is prematurely brought and must fail. 
The objection may be raised by motion in 
arrest of judgment, without being pleaded 
as a defense: Taylor v. Merchants' & Bankers' 
Ins. Co., 83-402. 

Where an amended petition properly set
ting out the cause of action, was filed before 
the expiration of the time for bringing ac
tion and demurred to, held, that the company 
had sufficient notice of the amendment so 
that the cause of action set up therein must 
be deemed to have been brought within the 
proper time: Jamison v. State Ins. Co., 85-229. 

This section with reference to time after 
which action may be brought is applicable 
to life insurance: Christie v. Life Indemnity, 
etc., Co., 82-360. 

Therefore, lield, that an action commenced 
on a certificate in a benefit company within 
sixty days after presenting notice of loss was 
prematurely brought and would be abated: 
Ibid. 

Also held, that these provisions were not 
unconstitutional on the ground that the sub
ject matter was not expressed in the title or 
that the act embraced more than one subject, 
or that it was not of uniform operation: 1 bid. 

If defendant claims that by reason of the 
proofs of loss not being sufficient the action 
is prematurely brought, he should set that 
out in a distinct division of his answer and 
not in connection with the defense that the 
defendant cannot recover by reason of de
fective proofs: McComb v. Council Bluffs Ins. 
Co., 83-247. 

The fact that a suit had been prematurely 
brought and is subsequently dismissed on 
that ground, does not entitle the plaintiff to 
institute another suit after the time limited 

SEC. 1745. Forms of policies. The auditor of state shall examine the 
form of policies issued or proposed to be issued by any insurance company 
doing business within the state, and shall refuse to authorize it to do busi
ness or to renew its permission to do business when the form of policy issued 
or proposed to be issued does not provide for the cancellation of the same 
at the request of the insured upon equitable terms, and the return to the 

by the policy for suing thereon, even though 
the second suit is within six months of the 
dismissal of the first. Section 3455 has no 
application to such a case: Heusinkveld v. Capi
tal Ins. Co., 64 N. W., 594; Harrison v. Hart
ford F. Ins. Co., 71 N. W., 220. 

The person who thus maintains an action 
prematurely brought is negligent, within 
the provisions of \ 3455: Wilhelmi v. Des 
Moines Ins. Co., 68 N. W., 782. 

Where an action was brought in proper 
time upon a policy of insurance, but subse
quently, on discovery that the property was 
misdescribed, such action was dismissed and 
an action in equity to reform the policy and 
recovery thereunder was commenced within 
a reasonable time, held, that such second ac
tion would not be barred under the provis
ions of the policy with reference to time for 
bringing action thereon: Jacobs v. St. Paul 
F. &. M. Ins. Co., 86-145. 

The objection that the suit was prema
turely brought may be raised by motion in 
arrest of judgment and is not waived by fail
ing to interpose it earlier in the progress of 
the case: Woodcock v. Hawkeye Ins. Co., 66 N. 
W., 764. 

A provision in the policy for arbitration 
in case of disagreement as to the amount of 
loss does not make an arbitration a condition 
precedent to the bringing of an action: Les-
ure Lumber Co. v. Mutual F. Ins. Co., 70 N. 
W., 761. 

But as to whether appraisement may be 
made an absolute condition to the right of 
action, quœre: Zalesky v. Home Ins. Co., 71 
N. W.,566. 

Where the court acquired jurisdiction of 
the action only by appearance of the defend
ant, held, that the action was to be deemed 
commenced only when defendant appeared: 
Lesure Lumber Co. v. Mutual F. Ins. Co., 70 
N. W., 761. 

The notice and proofs of loss herein con
templated include the affidavits showing the 
facts in regard to the loss which must accom
pany such notice and proofs and mere notice 
is not sufficient to determine the commence
ment of the period within which suit cannot 
be brought: Wilhelmi v. Des Moines Ins. Co., 
86-326: -

Where a petition in an action on a policy 
of fire insurance stated that the loss oc
curred "on or about April 14,1886," and that 
notice and proofs of loss were given "on or 
about June 19, 1886," lield, that the petition 
did not show that more than sixty days had 
intervened between the loss and the notice 
and proof thereof: District Tp. v. Des Moines 
Ins. Co., 75-647. 

The time of limitation fixed by the policy 
is not extended where proofs are neither fur
nished nor waived: Comettv. Plienix Ins. Co., 
67-388. 
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insured of any premium paid in excess of the customary short rates for the 
insurance up to the time of cancellation, or the release of the insured from 
any liability beyond such short rates, or for losses after the cancellation of 
the policy if the insurance be in a mutual company; and in case any com
pany or association shall issue any policies not containing such provision, 
it shall be the duty of the auditor to revoke the authority of such company 
or association to do business. [17 G. A., ch. 39, § 1.] 

SEC. 1746- Other insurance—prorating. Any provision, contract or 
stipulation contained in any policy of insurance, issued by any insurance 
company doing business in the state under the provisions of this chapter, 
providing or stipulating that the insured shall maintain insurance on any 
property covered by such policy to any extent, or shall to any extent be an 
insurer of the property insured in such policy, or shall bear any portion of 
the loss on the property insured, shall be void; and the auditor of state 
shall refuse to authorize any such company to do business or to renew the 
authority or the certificate of any such company when the form of policy 
issued or proposed to be issued contains any such provision, contract or 
stipulation. No condition or stipulation in a policy of insurance fixing the 
amount of liability or recovery under such policy with reference to prorating 
with other insurance on property insured shall be valid except as to other 
valid and collectible insurance, any agreement to the contrary notwith
standing. [25 G. A., ch. 31.] 

SEC. 1747. Doing business without compliance. Every insurance 
company organized under the laws of or doing business in this state shall 
conform to all the provisions of this chapter and to other laws of this state, 
whether now existing or hereafter enacted, applicable thereto, and when 
necessary any existing company shall change its charter and by-laws so as 
to conform thereto, by a vote of a majority of its board of directors. Any 
officer, manager or agent of any insurance company or association who, with 
knowledge that it is doing business in an unlawful manner, or is insolvent, 
solicits insurance with said company or association, or receives applications 
therefor, or does any other act or thing towards procuring or receiving any 
new business for such company or association, shall be guilty of a misde
meanor, and for every such act, on conviction thereof, shall be adjudged to 
pay a fine of not less than one hundred nor more than one thousand dollars, 
or be imprisoned in the county jail not exceeding one year, or be punished 
by both such fine and imprisonment. [C. 73, § 1147.] 

This does not prevent the officers of a company and transferring to such company 
company which has not complied with the the premium notes received therefor: Daw-
law from reinsuring their risks in another enport F. Ins. Co. v. Moore, 50-619. 

SEC. 1748. Officers punished. Any president, secretary or other offi
cer of any company organized under the laws of this state, or any officer or 
person doing or attempting to do business in this state for any insurance 
company organized either within or without this state, failing to comply 
with any of the requirements of this chapter, or violating any of the pro
visions thereof, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be fined in a sum not exceeding one thousand dollars, and be 
imprisoned in the county jail for a period not less than thirty days nor 
more than six months. [Same. ] 

SEC. 1749. Advertisements—soliciting agents. Every agent of any 
insurance company shall, in all advertisements of such agency, publish the 
location of the company, giving the name of the city, town or village in 
which it is located, and the state or government under the laws of which it-
is organized. Any person who shall hereafter solicit insurance or procure 
application therefor shall be held to be the soliciting agent of the insur
ance company or association issuing a policy on such application or on a 
renewal thereof, anything in the application, policy or contract to the con
trary notwithstanding [0. '73, § 1148.] 
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S E C . 1750. W h o deemed agent. The term agent used in the forego
ing sections of this chapter shal l include any other person who shall in any 
manner directly or indirectly t ransact the insurance business for any insur
ance company complying with the laws of this state. Any officer, agent 
or representat ive of an insurance company doing business in this state who 
may solicit insurance, procure applications, issue policies, adjust losses or 
t ransact the business general ly of such companies, shal l be held to be the 
agent of such insurance company with authori ty to t ransact all business 
within the scope of his employment, anything in the application, policy, 
contract, by-laws or articles of incorporation of such company to the con
t rary notwithstanding. [18 G. A., ch. 211, § 1.] 

One soliciting insurance and taking ap- policy, and a mistake as between him and 
plications therefor is the agent of the com- the agent issuing the policy was chargeable 
pany issuing the policy, without regard to to the company, and not to the person for 
any provisions found in the policy: Conti- whose benefit the policy was issued: St. Paul 
nental L. Ins. Co. v. Chamberlain, 132 U. S., F. & M. Ins. Co. v. Shaver, 76-282. 
304. If the laws of the state make the agent 

This provision is applicable to life insur- soliciting or negotiating insurance the 
anee companies: Ibid. agent of the company issuing the policy no 

It is a matter of general knowledge that condition in the policy in terms making 
the soliciting agent as a rule prepares the such agent the agent of the assured only, 
application for the owner, and what he does will be valid: Fred Miller Brewing Co. v. 
in that respect is within his powers, and Council Bluffs Ins. Co., 63 N. W., 565. 
binds his principal: Jamison v. State Ins. Co., Where an insurance agent in Wisconsin 
85-229. negotiated for insurance on property in that 

An insurance company is chargeable with state through an insurance agent in another 
knowledge of facts made known to its agent state without designating the company in 
at the time of taking' the application, and an which the insurance should be taken and the 
instruction requiring more proof of the second agent placed the insurance in a for-
agenfs authority than was necessary, held eign company, held, that the first agent be-
not prejudicial to defendant, although erro- came, under the laws of Wisconsin, the 
neous: Key v. Des Moines Ins. Co., 77-174. agent of the company in which the insur-

Under these provisions, held, that the anee was placed in such sense that notice of 
agent of one company, who, by authority of the suit against the company might be 
his customer, applied to an agent of another served upon such agent so as to give the 
company authorized to issue policies, for in- Wisconsin courts jurisdiction of such suit: 
surance on the property of his customer, Ibid. 
was the agent for the company issuing the 

S E C . 1751. Prov i s ions applicable to associat ions . The provisions 
of the foregoing sections relative to insurance companies shall apply to all 
such companies, partnerships, associations or individuals, whether incor
porated or not. Lc- '73> § 1 1 4 7 - ] 

S E C . 1752. Fees . There shall be paid to the auditor of state for serv
ices required under the provisions of this chapter the following fees, which 
shall be accounted for by him in the same manner as other fees received in 
the discharge of the duties of his office: 

1. For filing and examination of the first application of any company 
and accompanying articles of incorporation for organization in this state, 
and the issuing of the permission to do business, ten dollars; 

2. Fo r filing application of any foreign company for certificate to do 
business in this state, and the accompanying certified copy of charter or 
article of incorporation, twenty-five dollars; 

3. For permission to foreign company to do business in this state, or 
certified copy thereof, two dollars; 

4. For filing annual statement of a domestic company, and issuing the 
renewal of the permission required by law to authorize continuance in busi
ness, three dollars; 

5. For filing annual statement of a foreign company, and issuing renewal 
of permission, twenty dollars; 

6. For each certificate of authority to agent of foreign company, two 
dollars; 

7. For each certificate of authority to agent of domestic company, fifty 
cents; 
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8. For official examination of either domestic or foreign company, t he 
actual expense incurred; 

9. For every copy of any paper filed, the sum of twenty cents per folio, 
and for affixing the official seal to such copy and certifying the same, one 
dollar. [C. 73, § 1153.] 

S E C . 1753. E x p e n s e s of examinat ion . The necessary expenses of any 
examination of any insurance company made or ordered to be made by the 
auditor of s tate under this chapter shall be certified to by him, and paid on 
his requisition by the company so examined; and in case of failure of the 
company to make such payment, the auditor shal l suspend such company 
from doing business in this state until such expenses are paid. If such 
expenses are not paid by the company, they shal l be audited by the execu
tive council and paid out of the state t reasury. But in no case shall any 
foreign insurance company be examined except by order of executive coun
cil. [16 G. A., ch. 37; C. '73, § 1156.] 

S E C . 1754. Combinations. I t shall be unlawful for two or more fire 
insurance companies doing business in this state, or for the officers, agents 
or employes of such companies, to make or enter into any combination or 
agreement relat ing to the rates to be charged for insurance, the amount of 
commissions to be allowed agents for procuring the same, or the manner 
of t ransact ing the fire insurance business within this state; and any such 
company, officer, agent or employe violating this provision shall be gui l ty 
of a misdemeanor, and on conviction thereof shal l pay a penalty of not less 
than one hundred dollars nor more than five hundred dollars for each 
offense, to be recovered in the name of the state for the use of the perma
nent school fund. [26 G. A., ch. 22, § 1.] 

S E C . 1755. Revocat ion of authori ty . The auditor of state is author
ized to summon before him, for examination under oath, any officer, agent 
or employe of any such company suspected of violating any of the provi
sions of the preceding section, and, on complaint to him in writ ing by two 
or more residents of this state charging such company under oath upon their 
knowledge or belief with violating the provisions of the preceding section, 
he shall summon any officer, agent or employe of said company before him 
for examination under oath; if upon such examination, and that of any other 
witness produced and examined, he shall determine tha t such company is 
guil ty of a violation of any of the provisions of the preceding section, or if 
any such officer, agent or employe after being duly summoned shall fail 
to appear or submit to examination, the auditor shall forthwith issue an 
order revoking the authority of such company to transact business within 
this state, and it shall not thereafter be permitted to do the business of fire 
insurance in this state at any time within one year therefrom. [Same, § 2.] 

S E C . 1756. Appeal . Ei ther par ty may appeal from the decision of the 
auditor, made pursuant to the preceding section, to the district court of the 
county where the same was made, within twenty days from the time of 
the rendition of such decision, by serving a wri t ten notice of such appeal on 
the opposite par ty and on the auditor, and filing with the clerk of said court 
a good and sufficient bond for the payment of all costs on the appeal in case 
the decision shall be affirmed. On such appeal said court shall t ry t he 
case de novo, as equitable causes are tried, and on such evidence as either 
par ty may produce, and may reverse, modify or affirm the decision of t he 
auditor. [Same, § 3.] 

S E C . 1757. Ev idence . The statements and declarations made or tes
timony given by any such officer, agent or employe in the investigation 
before the auditor, or upon the hearing and trial before the district court, 
as provided in the two preceding sections, shall not be used against the 
person making the same in any criminal prosecution against him. [Same, § 4. ] 

S E C . 1758. Insurance in unauthor ized companies . No action 
shall be maintained in any court in the state upon any policy or contract 
of fire insurance issued upon any proper ty situated in the state by any 
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company, association, partnership, individual or individuals that have not 
been authorized by the auditor of state to transact such insurance business, 
unless it shall be shown that the insurer or insured, within six months after 
the issuing of such policy or contract of insurance, has paid into the state 
treasury two and one-half per cent, of the gross premium paid or agreed to 
be paid for such policy or contract of insurance. [26 G. A., ch. 23. ] 

CHAPTER 5. 

OF MUTUAL FIRE, TORNADO AND HAILSTORM ASSESSMENT INSURANCE 
ASSOCIATIONS. 

SECTION 1759. For what purposes. Any number of persons may, with
out regard to the provisions of the preceding chapter, enter into contracts 
to and with each other for their insurance from loss or damage from fire, 
tornadoes, lightning, hailstorms, cyclones or windstorms, but such asso
ciations of persons shall in no case insure any property not owned by one 
of their own number, except such school or church property within the ter
ritory in which they do business as may be approved, and the reinsurance 
of risks of similar associations. [22 G. A., ch. 93; 20 G. A., ch. 11; 17 G. 
A., ch. 104; 16 G. A., ch. 103; C. 73, § 1160.] 

Under \ 1160 of Code oí '73. mutual com- Harl v. Pottawattamie County Mut. F. Ins. 
panies were contemplated which should not Co., 74-39. 
be subject to other provisions of the general Companies organized to do business on 
chapter on insurance: Corey v. Sherman, 64 the mutual plan cannot issue policies of in-
N. W., 828. surance on the stock plan (g 1690), and the 

Where the articles of incorporation members of a mutual company are therefore 
showed that the company was organized not liable for the payment of losses under 
to do a mutual insurance business and in- such policies: Corey v. Sherman. 64 N. W., 
sure only the property of its members, held, 828. 
that the articles contained no authority to Where it is not required by the articles 
insure the property of any one not a member, and by-laws, notice of assessment need not 
and that the issuance of policies of insurance be given before the assessment is made: 
on the stock plan was invalid: Ibid. Ibid. 

Even though the relation between such The members of a mutual insurance corn-
mutual association and a member thereof is pany are presumed to have knowledge of its 
a personal one, not passing to the legal rep- articles of incorporation and by-laws, and 
resentative, yet the association may ratify general misstatements as to the solvency of 
and confirm it in the hands of the personal the company and its method of doing busi-
representative of the deceased member, and ness will not constitute such fraud as to re-
will be held to do so if it makes assessments lieve the members from their obligation to 
of such personal representative as a member: pay assessments on their deposit notes: Ibid. 

SEC. 1760. County and state associations. Any association incorpo
rated under the laws of this state for the purpose of furnishing insurance as 
provided for in this chapter, doing business only within the county in which 
is situated the town or city named in its articles of incorporation as its 
principal place of business, or the counties contiguous thereto, shall, for the 
purposes of this chapter, be deemed a county mutual assessment associa
tion; all other associations operating hereunder shall, for the purposes of 
this chapter, be deemed state mutual assessment associations. 

SEC. 1761. "When authorized to do business. No association organ
ized for the purpose of doing business under this chapter shall issue policies 
until applications for insurance to the amount of one hundred thousand 
dollars have been made if the same be a state mutual assessment associa
tion, and fifty thousand dollars if the same be a county mutual assessment 
association, and their articles of incorporation and form of policy submit
ted to the auditor of state, and a certificate of approval received from him. 

SEC. 1763. Annual report. Each association doing business under the 
provisions of this chapter shall annually, in January, report to the auditor 
of state the following facts: 
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1. Name and objects of company; 
2. P lace of doing business; 
3. Names of president and secretary; 
4. Address of president and secretary; 
5. Date of commencing business; 
6. Amount of r isks in force at beginning of year; 
7. Amount of r isks written during year; 
8. Amount of r isks expired and canceled during the year; 
9. Amount of r i sks in force at the end of the year; 

10. Amount of losses paid during the year; 
11. Amount received by agents for services during the year; 
12. Amount received by officers and employes during the year; 
13. Amount of other expenses; 
14. Total expenses during the year; 
15. Amount of losses adjusted but not yet paid; 
16. Number and amount of losses resisted or in lit igation; 
17. Cost per thousand during the year; 
18. Cost per thousand for the past five years; 
19. The amount of receipts from assessments; 
20. Receipts from all other sources. [17 G. A., ch. 104; C.'73, § 1160.] 
S E C . 1763. Publ icat ion. The report referred to in the preceding 

section shall be tabulated by the auditor, the county companies, the s ta te 
companies, and the companies doing an exclusive tornado or an exclusive 
hailstorm business, being separately classified and published by him in his 
annual repor t on insurance, one copy of which shal l be sent by him to each 
such company. [17 G. A., ch. 39.] 

S E C . 1764. Fees—certificates. Such associations shal l pay the same 
fees for annual repor ts and annual certificates of authori ty as are required 
to be paid by domestic companies organized and doing business under the 
preceding chapter, which certificate shall expire March 1st of the year fol
lowing the date of its issue. [17 G. A., ch. 104; C.73, § 1160.] 

S E C . 1765. F e e s and assessments . Such associations may collect 
policy and survey fees and such assessments as may be provided for in their 
articles of incorporation and by-laws, and provide for such expenses and 
losses as may be necessary in the conduct of their business. [Same. ] 

S E C . 1766. Inquir ies b y audi tor—examinat ions—expenses . The 
auditor of state may address inquiries to any association in relation to its 
doings and condition, and any association so addressed shall promptly 
reply, in writing, thereto. And the auditor of state, whenever he may 
deem it necessary, may personally, or by some person or persons not 
officers, agents or stockholders of any insurance company doing business 
in the state, to be designated by him, examine the conditions, affairs, 
character, business methods and books of any ' state association operat ing 
under this chapter, at the home office. If the auditor appoints some one 
not receiving a regular salary in his office to make the examination provided 
for in this section, he shall be entitled to receive five dollars per day for 
his services, in addition to his actual traveling and hotel expenses, but if a 
regular employe of his office, he shall be paid only his actual traveling and 
hotel expenses, to be paid by the association examined, or by the state upon 
the approval of the executive council, if the association fails to pay the 
same. If it should appear to the satisfaction of the auditor, after due 
examination, that the affairs of any such association are in an unsound con
dition, or tha t it is doing an unauthorized business, he shall revoke its 
certificate of authority. Receiving new business after the revocation of its 
certificate will subject each of the officers of said company or association to 
a fine not exceeding one thousand dollars, or imprisonment in the county 
jail not exceeding six months. 

S E C . 1767. State companies—bonds of officers. Any state company 
or association contemplated by this chapter, before being authorized to do 
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business in the state, shall require its secretary and treasurer to each give 
bond in such sum as the directors shall deem sufficient, which bond shall be 
given to the association, and shall not be for a less sum than ten thousand 
dollars, and which bond, after being approved by the president of such com
pany or association and the auditor of state, shall be deposited with the 
auditor of state, to be security for the faithful performance of the duties of 
the secretary and treasurer in handling the funds of such company or 
association. Should the auditor consider the surety on said bonds, or the 
amount thereof, insufficient, he may require additional security to be fur
nished or the amount of the bond to be increased within thir ty days after 
notice has been given to the association, and, on failure to give such 
additional surety or increase the bond, the auditor may revoke its certificate. 

C H A P T E R 6. 

OF LIFE INSURANCE COMPANIES. 

S E C T I O N 1768. On l e v e l p r e m i u m plan. Every life insurance company 
upon the level premium or the natural premium plan, created under the laws of 
this or any other s tate or country, shall, before issuing policies in the state, 
comply with the provisions of this chapter applicable to such companies. 
[C'73, § 1161.] 

S E C . 1769. Stock companies—capital . Stock companies organized 
under the laws of this state shall have not less than one hundred thousand 
dollars of capital subscribed, twenty-five per cent, of which shall be paid up 
and invested in bonds of the United States or this state, or in bonds and 
mortgages upon unincumbered real estate in the state, worth, exclusive of 
improvements, at least double the sum loaned thereon, which securities 
shall be deposited with the auditor of state, and upon such deposit, and evi
dence by affidavit or otherwise satisfactory to the auditor that the capital 
is all subscribed in good faith, and that the company is the actual and 
unqualified owner of the securities representing the paid up capital, he shal l 
issue to such company the certificate hereinafter provided for, but no par t 
of the twenty-five per cent, aforesaid shall be loaned to any stockholder or 
officer of the company. The remainder of such capital shall be paid within 
such time as the directors or trustees of the company may order, and until 
paid it shall be secured by the notes of the stockholders of the company. 
[C'73, § 1162.] 

S E C . 1770. Mutua l companies—condit ions. Level premium and nat
ural premium life insurance companies organized under the laws of this 
state upon the mutual plan shall, before issuing any policies, have actual 
applications on at least two hundred and fifty lives for an average amount 
of one thousand dollars each, a list of which, giving the name, age, resi
dence, amount of insurance, and annual premium of each applicant shall 
be filed with the auditor of state, and a deposit made with him of an amount 
equal to three-fifths of the whole annual premium on said applications, in cash 
or the securities required by the foregoing section; and on compliance with 
the provisions of this section, the auditor shal l issue to such mutual com
pany the certificate hereinafter prescribed. [C. '73, § 1163.] 

S E C . 1771. Stock or p r e m i u m notes . No note shall be accepted as 
par t of the capital of a stock company, nor as a premium note for the pur
pose of organizing a mutual company, unless accompanied by a certificate 
of the clerk of the district court or other court of record, of the county in 
which the person executing it resides, to the effect tha t the person making 
it is in his opinion pecuniarily good and responsible therefor in property 
not exempt from execution. 
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S E C . 1772. F o r e i g n c o m p a n i e s — c a p i t a l o r s u r p l u s — i n v e s t m e n t s . 
No company incorporated by or organized under the laws of any other 
s tate or government shall t ransact business in this s ta te unless it is pos
sessed of the actual amount of capital required of any company organized 
by the laws of this state, or, if it be a mutual company, of surplus equal 
in amount thereto, and the same is invested in bonds of the United Sta tes 
or of this state, or in interest paying bonds, when they are at or above par, 
of the state in which the company is located, or of some other state, or 
in notes or bonds secured by mortgages on unincumbered real estate 
within this or the state where such company is located, worth double the 
amount loaned thereon, which securities shall, at the time, be on deposit 
with the superintendent of insurance, auditor, controller or chief financial 
officer of the state by whose laws the company is incorporated, or of some 
other state, and the auditor of this state is furnished with a certificate of 
such officer, under his official seal, that he as such officer holds in t rus t and 
on deposit for the benefit of all the policy holders of such company the 
securities above mentioned. This certificate shall embrace the items of 
security so held, and show that such officer is satisfied tha t such securities 
are worth one hundred thousand dollars. Nothing herein contained shal l 
invalidate the agency of any company incorporated in another s tate by 
reason of its having exchanged the bonds or securities so deposited with 
such officer for other bonds or securities authorized by this chapter, or by 
reason of its having drawn its interest and dividends on the same. [C. '73, 
§ 1164.] 

S E C . 1773. A n n u a l s t a t e m e n t . The president or vice-president and 
secretary or actuary or a majority of the directors of each company organ
ized hereunder shall annually, by the first day of March, prepare under 
oath and file in the office of the auditor of s tate a statement of its affairs 
for the year terminating on the thirty-first day of December preceding. 
Showing: 

1. The name of the company and where located; 
2. The names of officers; 
3. The amount of capital, if a stock company; 
4. The amount of capital paid in, if a stock company; 
5. The value of real estate owned by the company; 
6. The amount of cash on hand; 
7. The amount of cash deposited in banks, giving the name of the bank 

or banks ; 
8. The amount of cash in the hands of agents, and in the course of 

transmission; 
9. The amount of bank stock, with the name of each bank, giving pa r 

and market value of the same; 
10. The amount of bonds of the United States, and all other bonds and 

securities, giving names and amounts, with the par and marke t value of 
each kind; 

11. The amount of loans secured by first mortgage on real estate, and 
where such real estate is situated; 

12. The amount of all other bonds, loans, how secured, and the ra te of 
interest; 

13. The amount of premium notes and their value on policies in force, 
if a mutual company; 

14. The amount of notes given for unpaid stock, and their value in 
detail, if a stock company; 

15. The amount of assessments unpaid on stock or premium notes; 
16. The amount of interest due and unpaid; 
17. The amount of all other securities; 
18. The amount of losses due and unpaid; 
19. The amount of losses adjusted but not due; 
20. The amount of losses unadjusted; 
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21. The amount of claims for losses resisted: 
22. The amount of money borrowed and evidences thereof; 
23. The amount of dividends unpaid on stock; 
24. The amount of dividends unpaid on policies; 
25. The amount required to safely reinsure all outstanding risks; 
26. The amount of all other claims against the company; 
27. The amount of net cash premiums received; 
28. The amount of notes received for premiums; 
29. The amount of interest received from all sources; 
30. The amount received from all other sources; 
31. The amount paid for losses; 
32. Tbe amount of dividends paid to policy holders, and the amount to 

stockholders, if a stock company; 
33. The amount of commissions and salaries paid to agents; 
34. The amount paid to officers for salaries and other compensation; 
35. The amount paid for taxes; 
36. The amount of all other payments and expenditures; 
37. The greates t amount insured on any one life; 
38. The amount deposited in other states or terri tories as security for 

policy holders therein, s ta t ing the amount in each state or terr i tory; 
39. The amount of premiums received in this s ta te during the year; 
40. The amount paid for losses in this state during the year; 
41. The whole number of policies issued during the year, with the 

amount of insurance effected thereby, and total amount of risk; 
42. All other items of information necessary to enable the auditor to 

correctly estimate the cash value of policies, or to judge of the correctness 
of the valuation thereof. [15 G. A., ch. 2, § 2; C. 73 , § 1167.] 

S E C . 1774. Va lua t ion of pol ic ies . As soon as practicable after the 
filing of such statement, the auditor shal l ascertain the net cash value of 
every policy in force upon the basis of the American table of mortali ty and 
four and one-half per cent, interest, or actuaries ' combined experience 
table of mortali ty and four per cent, interest, in all companies organized 
under the laws of this state. Fo r the purpose of making such valuation 
he may employ a competent actuary, who shall be paid by the company for 
which the service is rendered; but the company may make such valuation 
and it shall be received by the auditor upon satisfactory proof of its cor
rectness. The net cash value of all policies in force in any such company 
being ascertained, the auditor shall notify it of the amount, and within 
thir ty days thereafter the officers thereof shall deposit with the auditor the 
amount of the ascertained valuation in the securities specified in section 
eighteen hundred and six, chapter eight, of this title. No stock company 
organized under the laws of this state shall be required to make such 
deposit until the cash value of the policies in force, as ascertained by the 
auditor, exceeds the amount deposited by it as capital. [21 G. A., ch. 169; 
17 G. A., ch. 47; 0 . 7 3 , §1169.] 

This section recognizes the existence of ers: Equitable L. Ins. Co. v. Board of Equal-
a debt from the company to its policy-hold- ization, 74-178. 

S E C . 1775. A n n u a l certificate. On receipt of such deposit and state
ment, and the statement and evidence of investment of foreign companies, 
all of which shall be renewed annually, by the first day of March, the 
auditor shall issue a certificate sett ing forth the corporate name of the com
pany, its home office, tha t i t has fully complied with the laws of the state 
and is authorized to t ransact the business of life insurance for the ensuing 
year, which certificate shall expire on the first day of April of the ensuing 
year, or sooner upon thir ty days ' notice given by the auditor of the next 
annual valuation of its policies. Such certificate shal l be renewed annually, 
upon the renewal of the deposit and statement by a domestic company, or 
of the statement and evidence of investment by a foreign company, and 
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compliance with the conditions above required, and be subject to revocation 
as the original certificate. [15 G. A., ch. 2, § 3; C. '73, § 1170.] 

SEC. 1776. Penalty—dissolution. Upon a failure of any company 
organized under the laws of this state to make the deposit or file the state
ment in the time herein stated, the auditor shall notify the attorney-general 
of the default, who shall at once apply to the district court of the county 
where the home office of such company is located, if the court is in session, 
if not, to any judge thereof, for an order requiring the company to show 
cause upon reasonable notice, to be fixed by the court or judge, as the case 
may be, why its business shall not be discontinued. If, upon the hearing, 
no sufficient cause is shown, the court shall decree its dissolution. Com
panies organized and chartered by the laws of a foreign state or country, 
failing to file the evidence of deposit and statement within the time fixed, 
shall forfeit and pay the sum of three hundred dollars, to be collected in 
an action in the name of the state for the use of the school fund, and their 
right to transact further new business in this state shall immediately cease 
until the requirements of this chapter have been fully complied with. [15 
G. A., ch. 2, §4; C.73, § 1171.] 

SEC. 1777. Examination by auditor—receiver. The auditor at any 
time may make a personal examination of the books, papers, securities and 
business of any life insurance company doing business in this state, or 
authorize any other suitable person to make the same, and he or the person 
so authorized may examine under oath any officer or agent of the company, 
or others, relative to its business and management. If upon such examina
tion the auditor is of the opinion that the company is insolvent, or that its 
condition is such as to render its further continuance in business hazardous 
to the public or holders of its policies, he shall advise and communicate the 
facts to the attorney-general, who shall at once apply to the district court 
of the county or any judge thereof, where the home office of a domestic 
company or an agency of a foreign company is located, for an injunction 'to 
restrain the company from transacting further business except the pay
ment of losses already ascertained and due, until further hearing, and for 
the appointment of a receiver, and, if a domestic company, for the dissolu
tion of the corporation. The judge of such court may grant a preliminary 
injunction with or without notice, as he may direct, and the court, on the 
final hearing, may make decree subject to the provisions of the following 
section as to the appointment of a receiver, the disposition of the deposits 
of the company in the hands of the auditor, and its dissolution, if a domes
tic company. [C.73, § 1172.] 

In an action to close the business of a cor- '73, held, that it must be assumed that the 
poration for failure to comply with the pro- corporation was duly organized: State ex rel. 
visions of chapter 5, title IX, of the Code of v. Iowa Mutual Aid Association, 59-125. 

S E C 1778. Securities. The securities of a defaulting or insolvent com
pany, or a company against which proceedings are pending under the preced
ing section, on deposit shall vest in the state for the benefit of the policies on 
which such deposits were made, and the proceeds of the same shall, by the 
order of the court upon final hearing, be divided among the holders thereof 
in the proportion of the last annual valuation of the same, or at any time 
be applied to the purchase of reinsurance for their benefit. [C.73, § 1173.] 

SEC. 1779. Change of securities. Companies shall have the right at 
any time to change the securities on deposit by substituting a like amount 
of the character required in the first instance. If the annual valuation of 
the policies in force shows them to be less than the amount of security depos
ited, then the company may withdraw such excess, but twenty-five thousand 
dollars must always remain on deposit. [C.73, § 1174.] 

SEC. 1780. Interest collected. Companies having on deposit with the 
auditor bonds or other securities may collect the dividends or interest 
thereon, delivering to their authorized agents the coupons or other evidence 
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of interest as the same become due, but if any company fails to deposit 
additional security when and as called for by the auditor, or pending any 
proceedings to close up or enjoin it, the auditor shal l collect such divi
dends or interest and add the same to such securities. [C. '73, § 1175.] 

S E C . 1781. Auditor 's report. Before the first day of May the auditor 
shall make an annual report to the governor of the general conduct and 
condition of the companies doing business in the state, and include therein 
an aggregate of the estimated value of all outstanding policies in each of 
the companies, and in connection therewith prepare a separate abstract 
thereof as to each company, and of all the re turns and statements made to 
him by them. [C. '73, § 1176.] 

S E C . 1782. Discr iminat ions . No life insurance company shall make 
or permit any distinction or discrimination between persons insured of the 
same class and equal expectancy of life in the amount or payment of pre
miums or ra tes charged for policies of life or endowment insurance, or in 
the dividends or other benefits payable thereon, or in any other of the terms 
or conditions of the contract it makes; nor shall any such company or agent 
thereof make any contract of insurance agreement, other than as plainly 
expressed in the policy issued; nor shall any such company or agent pay or 
allow, directly or indirectly, as an inducement to insurance, any rebate of 
premium payable on the policy, or any special favor or advantage in the 
dividends or other benefits to accrue thereon, or any valuable consideration 
or inducement whatever, not specified in the policy or contract of insurance. 
[23 G. A., ch. 33, § 1.] 

S E C . 1783. Penal ty . Every corporation, officer or agent thereof who 
shall knowingly violate any of the provisions of the preceding section 
shall forfeit and pay a sum not exceeding five hundred dollars, to be recov
ered by an action in the name of the state for the benefit of the school 
fund, and the license may be revoked for three years, in the discretion of 
the court. [Same, § 2.] 

C H A P T E R 7. 

OF STIPULATED PREMIUM AND ASSESSMENT LIFE INSURANCE ASSOCIA
TIONS. 

S E C T I O N 1784. Defined. Every corporation organized upon the stipu
lated premium plan or assessment plan, for the purpose of insuring the 
lives of individuals or furnishing benefits to the widows, heirs, orphans or 
legatees of deceased members, or accident indemnity, shall be styled an 
association, and any corporation doing business under this chapter wThich 
provides for the payment of policy claims, accumulation of a reserve or 
emergency fund, the expense of management and prosecution of the busi
ness, by payment of stipulated premiums, assessments or periodical calls, 
as provided in the contracts, and wherein the liability of the insured to 
contribute to the payment of policy claims is not limited to a fixed amount, 
shall be deemed to be engaged in the business of life insurance upon the 
stipulated premium plan, or assessment plan, and shall be subject to the 
provisions of this chapter, and chapter eight, of title nine. [21 G. A., ch. 
65, § 1.] 

Under the constitution of the association powers or do business in Iowa without corn-
known as the Ancient Order of United pliance with the laws of Iowa with reference 
Workmen, held, that such association, not- to life insurance companies: State ex rel. v. 
withstanding its fraternal character was in Miller, 66-26. 
effect a mutual insurance company, and that Where one of the objects of an associa-
the supreme lodge of that corporation, be- tion is to pay to the beneficiaries a sum of 
ing incorporated under the laws of Ken- money upon the death of a member which is 
tucky, was not authorized to exercise any to be raised by assessments upon other mem-
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bers it is to be deemed an insurance com- not to be within the former provisions as to 
pany: Orimes v.Northwestern Legion of Honor, life insurance companies: State ex rel. v. Iowa 
64 N. W.( 806. Mut. Aid. Ass'n, 59-125. And see \ 1798. 

Former provisions of this character, held A railroad relief association organized by 
applicable to a fraternal society such as the the railroad company for the benefit of em-
Ancient Order of United Workmen, having ployes who participate therein is not a life 
life insurance and insurance against sick- insurance company: Maine v. Chicago, B. c6 
ness and disability as its main object: State Q. R. Co., 70 N. W.,630. 
ex rel. v. Nichols, 78-747. An employe, member of such association 

Mutual aid associations organized to fur- who has accepted the benefits provided for 
nish financial aid and benefits to the families by his contract of membership is bound by 
of deceased members on the payment of the terms of such contract: Ibid. 
membership fees, dues and assessments, held, 

SEC. 1785. Articles of incorporation—certificates. " Certificates of 
membership" or "certificate," when used in this chapter with respect to 
the insurance of the members, shall be taken to mean and include policy of 
insurance. The articles of incorporation of any such association shall 
show its plan of business, and be submitted to the auditor of state and the 
attorney-general, and if they are found by those officers to comply with the 
provisions of this title, chapter and of law, they shall approve the same. 
When the articles are thus approved, they shall be recorded in the office of 
the secretary of state, and a notice published within ninety days in the 
maimer and for the time provided in the general incorporation laws. [Same, 
§2.] 

SEC. 1786. Name. No such association shall take any name in use by 
another organization, or one so closely resembling it as to mislead the pub
lic as to its identity. [Same, § 3.] 

The action of the auditor in determining section and authorized to do business under 
the name under which the association may the name of the Grand Lodge of the Ancient 
do business is not conclusive as to another Order of United Workmen of Iowa, could 
association claiming a prior right to the use not enjoin an unincorporated society or vol-
of the same or a similar name: Grand Lodge untary association from using the name, it 
li. Graham, 65 N. W., 837. appearing that defendant had a prior r ight 

Therefore held, that plaintiff, an associa- to the use of such name: Ibid. 
tion of the character contemplated in this 

SEC. 1787. Conditions for commencing business. Before issuing 
any policy or certificate of membership, if the association at the time has 
not a membership sufficient to pay the full amount of its certificate or policy 
on an assessment, it shall cause all applications for insurance to have 
printed in red ink, in a conspicuous manner along the margin thereof, the 
words: " I t is understood that the amount of insurance to be paid under 
this application, and certificate or policy issued thereon, shall depend upon 
the amount collected from an assessment therefor. " It must have actual 
applications upon at least two hundred and fifty lives for at least one thou
sand dollars each; and it shall file with the auditor of state satisfactory 
proof that the president, secretary and treasurer have each given a good 
and sufficient bond for five thousand dollars for the faithful discharge of 
their duties as such officers, sworn copies of which shall be filed with him. 
It shall also file with him a list, verified by the president and secretary, of 
the applications, giving the name, age and residence of each applicant, the 
amount of insurance applied for by each, together with the annual dues and 
the proposed assessments thereon. [Same, § 4.] 

SEC. 1788. Assessments. The articles and by-laws of each such asso
ciation and its notices of assessment shall state the objects to which the 
money to be collected is to be devoted, and no part of the proceeds thereof 
shall be applied to any other purpose than as stated, and the excess, if any, 
beyond payment of the benefit, shall be set aside and applied only to like 
purposes. [Same, § 6.] 

The liability of a member of a mutual such loss: Collins v. Bankers' Ace. Assn., 64 
benefit company is to be determined by an N. W., 778. 
assessment on the basis of membership at the Even though the association has on hand 
time oí the loss and not at the time an as- enough money to pay a death loss, it is not 
sessment is made by order of court to pay prop -r to renôV" judgment against it for the 
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amount of the loss but only to compel an as
sessment to pay such loss: Courtney v. 
United States Masonic Ben. Ass'n, 53 N. W., 
238. 

Where provisions are made for canceling 
certificates upon failure to pay assessments 
after actual notice, the obligation to give 
such notice is upon the company and the ob
ligation to pay the assessments does not at
tach until the notice is given: Ibid. 

Therefore, where the certificate holder, 
at the time notice was sent to him by mail, 
was not in such condition that he could un
derstand such notice, held, that notice was not 
effectual: Ibid. 

Provisions as to the method of giving 
notice of assessments for the purpose of fix
ing a forfeiture, which are provided for at 
the time of the issuance of the certificate 

cannot be subsequently changed without the 
consent of the insured unless there is a 
stipulation providing that insured shall be 
bound by such subesquent provisions: Ibid. 

"Where it was provided that the failure to 
pay assessments did not work an absolute 
forfeiture till the expiration of six months, 
held, that the receipt of intermittent dues 
during the six months was not a waiver of 
the default where the member did not, dur
ing the six months, take the steps necessary 
for reinstatement: Leffingwell v. Grand Lodge 
A. 0. U. W., 86-279. 

Where the contract was between the sub
ordinate lodge and the member, held, that 
the member had no right to offset, as against 
dues, compensation due him under a contract 
with the Grand Lodge: Ibid. 

S E C . 1789. Insurable age—benefic iary—assignment of pol icy . No 
association organized or operat ing under this chapter shall issue a certifi
cate of membership to any person under fifteen nor over sixty-five years of 
age, nor unless the beneficiary named in the certificate is the husband, wife, 
relative, legal representative, heir, creditor or legatee of the insured mem
ber, nor shall any such certificate be assigned. Any certificate issued or 
assignment made in violation of this section shall be void. The beneficiary 
named in the certificate may be changed at any time at the pleasure of the 
assured, as may be provided for in the articles or by-laws, but no certificate 
issued for the benefit of a wife or children shall be thus changed so as to 
become payable to the creditors. [Same, § 7.] 

A "relative" for whose benefit a certifi- a natural heir of the member taking the 
cate may be taken includes a stepfather, 
after the death of the wife, on whom the re
lationship depends: Simcoke v. Grand Lodge 
A. O. U. W., 84-383. 

The provision that the beneficiary may, 
by the consent of the society, be changed 
without the consent of the person who has 
been such beneficiary, is in accordance with 
the law previously existing with reference 
to the effect of such certificates: Brown v. 
Grand Lodge A. O. U. W., 80-287; Carpenter 
v. Knapp, 70 N. W., 764. 

The provisions of ? 1741, requiring the 
application of the assured to be indorsed on 
or attached to the policy, applies to all poli
cies and contracts for life insurance, includ
ing those of mutual benefit associations is
sued upon the assessment plan: McConnell. v 
Iowa Mut. Aid Ass'n, 79-757; Grimes v. North
western Legion of Honor, 64 N. W., 806. And 
see now U 1819,1826. 

Where it was provided in the certificate 
of a mutual benefit society that it should be 
void in case the beneficiary named was not 

certificate, held, that knowledge on the part 
of the society that the beneficiary named 
was not an heir of the member taking the 
certificate without objection on the part of 
the society, and continuing to collect assess
ments, and continuing to treat the certifi
cate as valid, constituted a waiver of such 
condition. (Decided prior to the enactment 
of these provisions): Lindsey v. Western Mut. 
Aid Soc, 84-734. 

Also held, that where such certificate was 
forfeited for non-payment of dues after the 
taking effect of the statute, but payment 
was subsequently accepted by the company, 
and the .member was restored, such restora
tion did not amount to the making of a new 
contract, but was a waiver of the forfeiture, 
and the former certificate continued in force: 
Ibid. 

Also lield, that statements of the member 
with reference to good health, on which 
such restoration was made, were not false in 
such sense as to render such restoration 
void: Ibid. 

S E C . 1790. Report to auditor of s tate—examinat ion. The annual 
business of such association organized under the laws of th is state shall 
close on the thirty-first day of December of each year, and it shall within 
sixty days thereafter prepare and file in the office of the auditor of state a 
detailed statement, verified by its president and secretary, giving its assets, 
liabilities, receipts from each assessment and all other sources, expendi
tures, salaries of officers, number of contributing members, death losses 
paid and amount paid on each, death losses reported but not paid, and fur
nish such other information as the auditor, who shall provide blanks for 
that purpose, may require, so that its t rue financial condition may be shown, 
and shall pay, upon filing each annual statement, the sum of ten dollars. 
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He shall publish such annual statement in detail in his report, and for the 
purpose of verifying it he may make or cause to be made an examination of 
the affairs of any such association at its expense, which shall be, if done 
by him or his clerk, necessary hotel and traveling expenses only, if by a 
person not regularly employed in his office, the actual cost thereof, not 
exceeding five dollars per day for the time required, and actual expenses. 
If the auditor regards it necessary for the safety of the funds of the asso
ciation, he may require the bonds of the officers to be increased to an amount 
not exceeding double the sum for which they are accountable, and he may 
also require supplemental reports from such association at such time and 
in such form as he may direct, and it shall be the duty of its officers to fur
nish the bonds and reports when thus required. [Same, § 8.] 

SEC. 1791. Inves tment of accumulations. Any association accumu
lating any moneys to be held in trust for the purpose of the fulfillment of its 
policy or certificate, contract, or otherwise, shall invest such accumulations 
in the securities provided in section eighteen hundred and six, chapter 
eight, of this title, and deposit the same with the auditor of state, as therein 
provided. But such association may invest in real estate in Iowa such a 
portion of said accumulation as is necessary for its accommodation in the 
transaction of its business to be owned by said association, and in the erec
tion of any building for such purpose may add thereto rooms for rental. 

SEC. 1792. Change of securities. Such association may at any time 
change its securities on deposit by substituting a like amount in other 
securities of the same character, and the auditor shall permit a withdrawal 
of the same, upon satisfactory proof in writing filed with him that they are 
to be used for the purpose for which they were originally deposited. [Same, 
§§ 10, 11.] 

SEC. 1793. Collection of interest. The auditor shall permit the 
associations owning the bonds or other securities to collect and retain the 
interest accruing thereon, delivering to them the evidences of interest as 
the same become due; but on default of any association to make or enforce 
such collection, he may collect the same and add it to the securities in his 
possession, less the expense thereof. [Same, § 12.] 

SEC. 1794. Foreign companies. Any association organized under the 
laws of any other state to carry on the business of insuring the lives of 
persons, or of furnishing benefits to the widows, orphans, heirs or legatees 
of deceased members, or of paying accident idemnity, or surrender value of 
certificates of insurance, upon the stipulated premium plan or assessment 
plan, may be permitted to do business in the state by complying with the 
requirements hereinafter made, but not otherwise. It shall file with the 
auditor of state a copy of its charter or articles of incorporation, duly 
certified by the proper officers of the state wherein it was organized, together 
with a copy of its by-laws, application and policy or certificate of member
ship. It shall also file with the auditor a statement, signed and verified by 
its president and secretary, which shall show the name and location of the 
association, its principal place of business, the names of its president, 
secretary and other principal officers, the number of certificates or policies 
in force, the aggregate amount insured thereby, the amount paid to 
beneficiaries in the event of death or accident, the amount paid on the last 
death loss and the date thereof, the amount of cash or other assets owned 
by the association and how invested, and any other information which the 
auditor may require. The statement, papers and proofs thus filed shall 
show that the death loss or surrender value of the certificate of insurance 
or accident indemnity is in the main provided for by assessments upon or 
contributions by surviving members of such association, and that it is legally 
organized, honestly managed, and that an ordinary assessment upon its 
members or other regular contributions to its mortuary fund are sufficient 
to pay its maximum certificate to the full limit named therein. Upon its 
complying with the provisions of this section, and of section eighteen hundred 
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and eight, chapter eight, of this title, and the payment of twenty-five 
dollars, the auditor shall issue to it a certificate of authori ty to do business 
in this state, provided the same r ight is extended by the state in which said 
association is organized to associations of the same class in this state. 
When the auditor doubts the solvency of any foreign association, and the 
failure to pay the full limit named in its certificate or policy shall be such 
ovidence of its insolvency as to require the auditor to investigate it, he shall 
:or this or other good cause, at the expense of such association, cause an 
examination of its books, papers and business to be made, and if upon such 
examination he finds that the association is not financially sound, or is not 
paying its policies or certificates in full, or is conducting its business 
fraudulently, or if it shall fail to make the statement required by law, he 
may revoke its authority and prohibit it from doing business until it shall 
again comply with the provisions of this chapter. If the auditor appoints 
some one not receiving a regular salary in his office to make this examination, 
such examiner shall receive five dollars per day for his services in addition 
to his actual traveling and hotel expenses, to be paid by the association 
examined, or by the state on the approval of the executive council, if the 
association fails to pay the same. [Same, § 13.] 

S E C . 1795. Proceedings to control or w i n d up. When any association 
organized under this title and chapter fails to make its annual statement on 
or before the first day of March, or is conducting its business fraudulently 
or not in compliance with law, or is not carrying out its contracts with its 
members in good faith, the auditor shall promptly communicate the fact to 
the attorney-general, who shall at once commence action before the district 
court of the county in which such association has its principal place of bus- • 
iness, giving it reasonable notice thereof, and if upon a hearing it is found 
to be advantageous to the holders of certificates of membership therein, said 
court or judge may remove any officer or officers, and appoint others in their 
place until the next annual election. If it is advantageous to the holders of 
certificates that the affairs of said corporation be wound up, the court or 
judge shall so direct, and for that purpose may appoint a receiver who shall 
treat all legal claims for death benefits as preferred. The receiver may 
also, with the approval of the court or judge, transfer the members of such 
association who consent thereto to some like solvent association of the 
state, or divide the surplus accumulated in proportion to the share due each 
certificate at the time. [Same, § 16.] 

The fact that a mutual benefit associa- to restrain the use by defendant of a name 
tion is doing business without complying common to the two, it appearing that plain-
with the law cannot betaken advantage of tiff has no prior right to the use of such name: 
in an action against it by another association Grand Lodge v. Graham, 65 N. W., 837. 

S E C . 1796. Certificate. Upon compliance with the provisions of this 
chapter by any association, the auditor shall issue to it a certificate setting 
forth: First, the corporate name of the association; second, its principal 
place of business; third, the number of certificates or policies in force at the 
date of its last report; fourth, the sum of money which an ordinary assess
ment for payment of a single certificate or policy would produce in each 
class; fifth, the amount paid on its last death loss as evidenced by proof on 
file in his office, and the date of such payment; sixth, the amount of secur
ities deposited in his office, and for what purpose; seventh, tha t it has fully 
complied with the provisions of this chapter, and is authorized to transact 
business for a period of one year from April first of the year of its issue, 
which certificate shall be published by the association once a week for four 
weeks in a newspaper of general circulation published a t i ts principal place 
of business. [Same, § 18.] 

S E C . 1797. • Dis tr ibut ion of surplus—surrender va lue . Any associ
ation which provides in the main for the payment of death losses or accident 
indemnity by assessments upon its members, or stipulated premium plan, 
may provide for the equitable distribution of any surplus or advance insur-
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ance fund accumulated in the course of its business, which may be paid in 
cash or applied in the reduction or payment of future premiums, paid up or 
extended insurance, as its rules or contracts may provide, and for an equi
table surrender value upon the cancellation of a certificate or policy, provided 
the terms and conditions thereof are set forth in such policy or certificate 
of membership, and such surrender value shall in the main be accumulated 
during the term of such policy or certificate. [Same, § 20.] 

Since the enactment of this provision a statute endowment contracts had been made 
mutual life company has no authority to by such a company, and the risks of such 
stipulate in its policies that an assessment company were afterward reinsured in another 
shall be made for the purpose of paying an mutual company, which issued a different 
endowment: Dishong v. Iowa Life & Endow- policy, held, that the second company was 
ment Ass'n, 92-163. under no obligation to make an assessment 

And where prior to the passage of this for the payment of such endowment: Ibid. 

SEC. 1798. Benevolent societies. Nothing in this chapter shall be 
construed to apply to any association organized solely for benevolent pur
poses and composed wholly of members of any one occupation, guild, pro
fession or religious denomination, but any such society may, by complying 
with the provisions hereof, become entitled to all the privileges thereof, 
in which event it shall be amenable to the provisions of this chapter so far 
as they are applicable. [Same, § 21.] 

CHAPTER 8. 

OF PROVISIONS APPLYING TO LIFE INSURANCE COMPANIES AND ASSO
CIATIONS. 

SECTION 1799. Annual statement. Every company or association 
organized under the laws of any other state or country and doing business 
in this state shall annually, by the first day of March, file with the auditor 
of state a statement of its affairs for the year terminating on the thirty-first 
day of December preceding, in the same manner and form provided for 
similar companies or associations organized in this state. The auditor may 
amend the form of the annual statement required to be made by companies 
or associations doing business in this state, and propose and require such 
additional matter to be covered therein as he may think necessary to elicit 
a full exhibit of the standing of any such company or association. [15 G. 
A., ch. 2, § 1; C.73, § 1166.] 

SEC. 1800. Agent's certificate. No person shall, directly or indirectly, 
act within this state as agent, or otherwise, in receiving or procuring appli
cations for insurance, or in doing or transacting any kind of life insurance 
business, for any company or association contemplated in the two chapters 
preceding, except for the purpose of taking applications for organizations, 
unless the company or association for which he is acting has received a 
certificate from the auditor of state authorizing it to transact business 
therein, nor until he shall have received from said auditor a certificate 
showing that such company or association has complied with the provisions 
of law, and that such person is authorized to act for it. [Same.] 

SEC. 1801. Penalty for acting without certificate. Any such com
pany or association that does or solicits new business without the certifi
cates required by the two preceding chapters shall forfeit five hundred 
dollars for every day's neglect to procure the same. Any person know
ingly soliciting applications or making insurance for any company or asso
ciation having no such certificate from the auditor as required, shall forfeit 
and pay the sum of three hundred dollars, and any person acting for any 
company or association authorized to transact business without having the 
agent's certificate prescribed in the preceding section in his possession, 

41 
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shall be liable to pay twenty-five dollars for each day's neglect to procure 
the same during the time he thus acts. [15 G. A., ch. 2, § 5; 0.73, § 1177.] 

SEC. 1802. Recovery of penalties. Actions brought to recover any 
of the penalties provided for in this chapter shall be instituted in the name 
of the state by the county attorney of the county, under the direction and 
authority of the auditor of state, and may be brought in the district court 
of any county in which the company or association proceeded against is 
engaged in the transaction of business, or in which the offending person 
resides, if it is against him. The penalties, when recovered, shall be paid 
into the state treasury for the use of the school fund. [15 G. A., ch. 2, § 6; 
C'73, §1178.] 

SEC. 1803. Real estate. No such company or association organized 
under the laws of this state shall purchase, hold or convey real estate, except 
for the purposes and in the manner herein set forth: 

1. Such as is required for its use in the transaction of its business; 
2. Such as shall have been mortgaged to it in good faith by way of secu

rity for loans previously contracted in the course of its dealings; 
3. Such as shall have been conveyed to it in satisfaction of debts pre

viously contracted in the course of its dealings; 
4. Such as shall have been purchased at sales under execution issued 

upon judgments and decrees based upon debts due it, or obtained by redemp
tion as junior judgment creditor or mortgagee. [C'73, § 1180.] 

SEC. 1804. When to be sold. All real estate acquired which is not 
necessary for such company or association in the convenient transaction of 
its business shall be sold within five years after it acquired title thereto, 
unless it procures a certificate from the auditor of state that its interests 
will suffer by a forced sale thereof, in which event the time may be extended 
as the auditor shall direct in said certificate. [C. '73, § 1181.] 

SEC. 1805. Policy exempt from execution. A policy of insurance on 
the life of an individual, in the absence of an agreement or assignment to 
the contrary, shall inure to the separate use of the husband or wife and 
children of said individual, independently of his creditors. The proceeds of 
an endowment policy payable to the assured on attaining a certain age shall 
be exempt from liability for any of his debts. Any benefit or indemnity 
paid under an accident policy shall be exempt to the assured, or in case of 
his death to the husband or wife and children of the assured, from his 
debts. The avails of all policies of life or accident insurance payable to the 
surviving widow shall be exempt from liability for all debts of such bene
ficiary contracted prior to the death of the assured, but the amount thus 
exempted shall not exceed five thousand dollars. [24 G. A., ch. 28; 18 G. 
A., ch. 5; C'73, §§ 1182, 2372; R., § 2362; C 5 1 , § 1330.] 

This section contemplates a case where ceased members, and the beneficiary desig-
the policy is payable to deceased, or his or nated is not a widow or child of the deceased 
her legal representatives, and not a case member: Mitchell v. Grand Lodge, 70-360. 
where^the policy is payable to another per- The assured can not by direction in his-
son for his use and benefit, in which case it will provide for payment of the proceeds of 
can not be otherwise disposed of by will: a policy on his life to another beneficiary 
McClure v. Johnson, 56-620. than the one mentioned in the policy. The-

Where the contract of insurance provides contract with the company can not thus be 
the method by which insured may change altered without its consent: Wilmaser v. 
the beneficiary entitled to the proceeds of Continental L. Ins. Co., 66-417. 
the policy, and such method is not pursued, The assured can not change the benefici-
a direction in the will of the assured making ary by will unless it is so provided in the 
such change will be without effect: Stephen- contract of insurance: Wenat v. Iowa Legion 
son v. Stephenson, 64-534. of Honor, 72-682. 

Where absolute power is given to a mem- Where a decedent left a wife but no chil-
ber of a mutual benefit association to desig- dren, held, that the proceeds should go te 
nate who the beneficiary shall be, such the wife alone, and not be divided among all 
direction can not be disregarded, although the distributees of his estate: Rhode v. Bank, 
the articles of incorporation of the associa- 52-375. 
tion provide that its object shall be to pro- The proceeds of life insurance are exempt 
vide for the widows and orphans of de- to heirs generally and not merely to wife 
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and children, to whom they are distributed dead before the death of insured the pro-
free from the debts of the deceased: Larra- ceeds of the policy were payable to the 
bee v. Palmer, 70 N. W., 100. grandchildren and were not subject to the 

The proceeds of the policy when realized debts of the deceased wife: In re Conrad's 
by the person entitled thereto, are not ex- Estate, 89-396. 
empt from execution for the debts of such Where a certificate of insurance in a 
person. The exemption exists only as to the mutual benefit company was made payable 
debts of the person insured: Smedley v. Felt, to the "legal" heirs of assured, held, that the 
43-607; Murray v. Wells, 53-256. widow of assured was not within such de-

This section does not exempt the avails scription, but that the proceeds of such cer-
of a policy of insurance from the debts of a tificate should go to the children of deceased: 
beneficiary when such beneficiary is a per- Phillips v. Carpenter, 79-600; but see now \ 
son other than the assured: Murdy v. Skyles, 3313. 
70 N. W., 714. In a particular case held, that the evi-

Therefore a benefit payable to the member dence did not show a contract to subject the 
of an association and by him transferred to proceeds of a life policy to the payment of a 
his wife is not exempt from the debts of the debt: Herriman v. McKee, 49-185. 
wife: Ibid. Where the proceeds of a policy of life in-

The exemption to the wife as against her surance are used to release other property 
own antecedent debts relates only to cases of from a claim under which it is held, the 
death of the husband who is the assured: property so released becomes subject to the 
Ibid. payment of debts: Friedlander v. Mahoney, 

Under a policy of insurance for the use and 31-311. 
benefit of the wife of assured, the sum stip- The proceeds of a life policy are assets of 
ulated being payable to said assured or her le- the estate, and only differ from other assets 
gal representatives "or if the said assured be in the manner of their distribution: Kelley 
not then living the said sum shall be payable v. Mann, 56-625. 
to her children or to their children if under Further as to disposition of proceeds as 
age, "held,tha,t the wife and the children being assets of the estate, see \ 3313. 

SEC. 1806. Investment of funds. The funds required by law to be 
deposited with the auditor of state by any company or association con
templated in the two chapters preceding, and the funds or accumulations of 
any such company or association organized under the laws of this state, 
held in trust for the purpose of fulfilling any contract in its policies or 
certificates, shall be invested in the following described securities and no 
other: 

1. The bonds of the United States; 
2. The bonds of the state or of any other state when such bonds are at 

or above par; 
3. Bonds and mortgages and other interest bearing securities being first 

liens upon real estate within the state or any other state in which such 
company or association is transacting an insurance business, worth at least 
double the amount loaned thereon and secured thereby exclusive of improve
ments, or two and one-half times such amount including the improvements 
thereon, if such improvements are constructed of brick or stone; but no 
such improvements shall be considered in estimating the value unless the 
owner shall contract to keep the same insured in some reliable fire insurance 
company or companies authorized to do business in the state, during the 
life of the loan, in a sum at least double the excess of the loan above one-
half the value of the ground exclusive of the improvements, the insurance 
to be made payable in case of loss to the company or association investing 
its funds, as its interests may appear at the time of loss; 

4. Bonds or other evidences of indebtedness of any county, city, town or 
school district within the state or any other state in which such company 
is transacting an insurance business, where such bonds or other evidences 
of indebtedness are issued by authority of and according to law and bear
ing interest, and are approved by the executive council; 

5. In the stock of solvent national banks organized under the laws of 
the United States, but not more than five per cent, of the assets of such 
company or association shall be thus invested; 

6 Loans upon its own policies, in an amount not to exceed the net ter
minal reserve or advance insurance fund against the same, as shown by the 
valuation thereof made under the direction of the auditor of state; but no 
such loans shall be made on policies of insurance that have not been issued 
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and in force three years. If such a loan is made, the company shall leave 
with the policy holder a copy of his policy and of the writing which evi
dences such loan. All such securities shall be deposited with the auditor 
of state, who shall furnish the company or association depositing them a 
certificate, under the seal of his office, showing the purpose of the deposit 
and to what fund the same is to be applied when paid. [25 G. A., ch. 33; 
24 G. A., ch. 30; 21 G. A., ch. 65, § 9; 21 G. A., ch. 169; 17 G. A., ch. 47; C. 
'73, § 1179.] 

SEC. 1807. Investment in land and buildings. Such organization 
may purchase such real estate in the state with a portion of its accumula
tions as may be necessary for its use in the transaction of its business, and 
in the erection of a building thereon for such purpose, to which rooms for 
rent may be added. [21 G. A., ch. 65, § 9.] 

SEC. 1808. Service of process. Every life insurance company and 
association organized under the laws of another state or country shall, 
before receiving a certificate to do business in this state or any renewal 
thereof, file in the office of the auditor of state an agreement in writing that 
thereafter service of notice or process of any kind may be made on the 
auditor of state, and when so made shall be as valid, binding and effective 
for all purposes as if served upon the company according to the laws of 
this or any other state, and waiving all claim or right of error by reason of 
such acknowledgment of service. Such notice or process, with a copy 
thereof, may be mailed to the auditor of state at Des Moines, Iowa, in a 
registered letter addressed to him by his official title, and he shall immedi
ately upon its receipt acknowledge service thereon on behalf of the defend
ant foreign insurance company by writing thereon, giving the date thereof, 
and shall immediately return such notice or process in a registered letter to 
the clerk of the court in which the suit is pending, addressed to him by his 
official title, and shall also forthwith mail such copy, with a copy of his 
acknowledgment of service written thereon, in a registered letter addressed 
to the person or corporation who shall be named or designated by such 
company in such written instrument. [21 G. A., ch. 65, § 13; C. '73, § 1165.] 

SEC. 1809. Provisions additional. The provisions of the preceding 
section are merely additions to the general provisions of law on the subjects 
therein refered to, and are not to be construed to be exclusive. 

SEC. 1810. Laws of other states—reciprocity. If by the laws of any 
state, or the rulings or decisions of the appropriate officers thereof, any 
burden, obligation, requirement, disqualification or disability is put upon 
any company or association of any class organized in this state affecting its 
freedom to do business in that state, then the same or like burden, obligations, 
requirement, disqualification or disability shall be put upon every such com
pany or association of the same class from that state doing or seeking to do 
business in this state; and the auditor of state shall enforce the provisions 
of this section, and in doing so may refuse or revoke the certificate of such 
company or association of such other state; and it shall be unlawful for the 
auditor of state to impose upon companies or associations organized under 
chapter seven of this title any rules or regulations, requirements or limi
tations, that shall not be imposed with equal force upon like companies or 
associations from other states doing a like business in this state. [21 G. A., 
ch. 65, § 13.] 

SEC. 1811. Defenses to actions on policies—intoxication. In any 
action pending in any court of the state on any policy or certificate of life 
insurance, wherein the defendant seeks to avoid liability upon the alleged 
ground of the intemperate habits or habitual intoxication of the assured, it 
shall be a sufficient defense for the plaintiff to show that such habits or 
habitual intoxication of the assured was generally known in the community 
or neighborhood where the agent of the defendant resided or did business, 
if thereafter the company continued to receive the premiums falling due 
thereon. [16 G. A., ch. 55, § 1.] 
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SEC. 1812. Physician's certificate. In any case where the medical 
examiner, or physician acting as such, of any life insurance company or 
association doing business in the state shall issue a certificate of health or 
declare the applicant a fit subject for insurance, or so report to the com
pany or association or its agent under the rules and regulations of such 
company or association, it shall be thereby estopped from setting up in. 
defense of the action on such policy or certificate that the assured was not 
in the condition of health required by the policy at the time of the issuance 
or delivery thereof, unless the same was procured by or through the fraud 
or deceit of the assured. [Same, §2.] 

SEC. 1813. Misrepresentation of age. In all cases where it shall 
appear that the age of the person insured has been misstated in the proposal, 
declaration or other instrument upon which any policy of life insurance 
has been founded or issued, then and in such case the person or company 
issuing such policy shall, upon the discovery of such misstatement, be per
mitted to demand and collect the difference of premium, if any, which 
would be due, with interest not to exceed six per cent, per annum, and pay
able on account of the true age of the assured, from year to year, according 
to the rates of premium of such person or company upon which such policy 
was issued; or such person or company so issuing the policy may, after the 
decease of the assured, deduct from the amount payable by such policy the 
difference of premium, if any, with interest, which would so have been pay
able from year to year, by reason of any difference of age at time of issuance 
of such policy; and no other defense or deduction by such person or com
pany issuing such policy shall be permitted, after the death of the person 
assured, on account of such misstatement of age of the assured, notwith
standing any warranty of such statement of age by terms of policy or 
otherwise, except when it be shown by the person or company insuring 
that the policy was procured by fraud in fact. [Same, § 3.] 

Section applied: Seiverts v. National Ben- the absence of a showing to the contrary 
eJU Assn., 64 N. W., 671. that statutes in the other state contain a 

In an action in this state on a policy is- similar provision with reference to the age 
sued in another state it will be presumed in of the assured: Ibid. 

SEC. 1814. Illegal business. Any officer, manager or agent of any life 
insurance company or association who, with knowledge that it is doing 
business in an unlawful manner or is insolvent, solicits insurance with said 
company or associations, or receives applications therefor, or does any 
other act or thing towards procuring or receiving any new business for 
such company or association, shall be guilty of a misdemeanor, and for 
every such act, on conviction thereof, shall be adjudged to pay a fine of not 
less than one hundred nor more than one thousand dollars, or be imprisoned in 
the county jail not exceeding one year, or be punished by both such fine 
and imprisonment. All contracts, promises and agreements made by any 
person to or with any such company or association concerning any premium, 
policy or certificate of new business, after the revocation of its certificates 
or denial of authority to do business, shall be null and void, and all pay
ments of premium or assessments advanced or made by any person on 
account of any such policy, certificate of new business, or upon any arrange
ment therefor, may be recovered from such company or association, or its 
agent to whom payment was advanced or made, or from both of them, and 
in addition thereto plaintiff may recover an equal amount as liquidated 
damages, together with a reasonable fee to plaintiff's attorney for services 
in the case. 

SEC. 1816. Advertisements—who deemed agent. The provisions of 
sections seventeen hundred and forty-nine and seventeen hundred and fifty 
of chapter four, of this title, shall apply to life insurance companies and 
associations. [18 G. A., ch. 211, §§ 1, 2.] 

SEC. 1816. Penalty for fraud in procuring insurance. Any agent, 
physician or other person who shall knowingly, by means of concealment 
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of facts or false statements, procure or assist in procuring from any life 
insurance organization any policy or certificate of insurance, shall be pun
ished by a fine of not to exceed one thousand dollars or by imprisonment in 
the county jail not to exceed one year, or by both, in the discretion of the 
court. [21 G. A., ch. 165, § 19.] 

SEC. 1817. Conspiracy to defraud. If two or more persons conspire 
to defraud or obtain any money from any life insurance company or asso
ciation by means of false statements as to the death of any person insured, 
or the false appearance of the death of any such person, each shall be pun
ished by imprisonment in the penitentiary not to exceed ten years. Any 
person who by such means obtains any money or property on the policy or 
certificate of the person so insured shall be punished by imprisonment in 
the penitentiary not to exceed fifteen years. Any person who thus attempts 
to obtain money from any such company or association shall be punished 
by like imprisonment not to exceed seven years. 

SEC. 1818. Fees. When not otherwise provided, each life insurance 
company doing business in this state, except those organized under the laws 
thereof, shall pay to the auditor of state the following fees: 

1. Upon filing declaration or certified copy of the charter or articles of 
incorporation, twenty-five dollars; 

2. Upon filing the annual statement, twenty dollars; 
3. For each certificate of authority and certified copy thereof, two 

dollars; 
4. For each agent's certificate, two dollars; 
5. For every copy of any paper filed, the sum of twenty cents per folio, 

and for certifying and affixing the official seal thereto, one dollar; 
6. For valuing policies, ten dollars for each million dollars of insurance 

or fraction thereof. 
Companies organized under the laws of the state shall pay the following 

fees: 
1. For filing an examination of the first application and the issuance of 

certificate thereon, ten dollars; 
2. For filing each annual statement and issuance of renewal certificate, 

three dollars; 
3. For each agent's certificate, fifty cents. 
The provisions of the chapter on insurance other than life shall apply as 

to fees under this and the two preceding chapters, except as modified by 
this section. [C. 73, § 1183.] 

SEC. 1819. Copy of application. All life insurance companies or 
associations organized or doing business in this state under the provisions 
of the preceding chapters shall, upon the issue of any policy, attach to 
such policy, or indorse thereon, a true copy of any application or repre
sentation of the assured which by the terms of such policy are made a part 
thereof, or of the contract of insurance, or referred to therein, or which 
may in any manner affect the validity of such policy, or, upon reinstate
ment of a lapsed policy, shall attach to the renewal receipt a true copy of 
all representations made by the assured upon which the renewal or rein
statement is made. The omission so to do shall not render the policy 
invalid, but if any company or association neglects to comply with the 
requirements of this section, it shall forever be precluded from pleading, 
alleging or proving such application or representations, or any part thereof, 
or the falsity thereof, or any part thereof, in any action upon such policy, 
and the plaintiff in any such action shall not be required, in order to recover 
against such company or association, either to plead or prove such applica
tion or representation, but may do so at his option. 

See notes to \ 1741. 

SEC. 1820. Limitation of action. No stipulation or condition in any 
policy or contract of insurance or beneficiary certificate issued by any com-
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pany or association mentioned or referred to in this chapter, limiting the 
time to a period of less than one year after knowledge by the beneficiary 
within which notice or proofs of death or the occurrence of other contin
gency insured against must be given, shall be valid. 

SEC. 1821. Taxes, h o w paid. In case this or any other state shall 
impose or levy any tax on any company or association, the same may be 
paid from any surplus or emergency fund of such company or association. 

CHAPTER 9. 

OF FRATERNAL BENEFICIARY SOCIETIES, ORDERS OR ASSOCIATIONS. 

SECTION 1822. Defined. A fraternal beneficiary association is hereby 
declared to be a corporation, society or voluntary association, formed or 
organized and carried on for the sole benefit of its members and their bene
ficiaries, and not for profit, and having a lodge system, with ritualistic form 
of work and representative form of government. Such association shall 
make provision for the payment of benefits in case of death, and may make 
provision for the payment of benefits in case of sickness, temporary or per
manent physical disability, either as a result of disease, accident or old age, 
provided the period of life at which payment of physical disability benefits 
on account of old age commences shall not be under seventy years, subject 
to the compliance by members with its constitution and laws. But the pro
visions of this chapter shall not be construed to include fraternal orders 
which only provide for sick and funeral benefits. [26 G. A., ch. 21, § 1.] 

For decisions having some application to such associations see notes to \\ 1784, 1788, 
1789. 

SEC. 1823. Assessments. The fund from which the payment of such 
benefits shall be made and the expenses of such association defrayed shall 
be derived from beneficiary calls, assessments or dues collected from its 
members. [Same, § 2.] 

SEC. 1824. Insurable age—beneficiary. No fraternal association cre
ated or organized under the provisions of this chapter shall issue any certif
icate of membership to any person under the age of fifteen years, nor over 
the age of sixty-five years, nor unless the beneficiary under said certificate 
shall be the husband, wife, relative, legal representative, heir or legatee of 
such member. [Same, § 3.] 

SEC. 1825. Sta tutes applicable. Such associations shall be governed 
by this chapter, and shall be exempt from the provisions of the statutes of 
this state relating to life insurance companies, except as hereinafter pro
vided. [Same, § 4.] 

SEC. 1826. Copy of application. All such associations shall, upon 
the issue or renewal of any beneficiary certificate, attach to such certificate 
or indorse thereon a true copy of any application or representation of the 
member which by the terms of such certificate are made a part thereof. 
The omission so to do shall not render the certificate invalid, but if any 
such association neglects to comply with the requirements of this section 
it shall not plead or prove the falsity of any such certificate or representa
tion or any part thereof in any action upon such certificate, and the plain
tiff in any such action, in order to recover against such association, shall 
not be required to either plead or prove such application or representation. 
[Same, § 5.] 

SEC. 1827. W h e r e suable. Such associations may be sued in any 
county in which is kept their principal place of business, or in which the 
beneficiary contract was made, or in which the death of the member 
occurred; but actions to recover old age, sick or accident benefits may, at 
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the option of the beneficiary, be brought in the county of his residence. 
[Same, § 6.] 

S E C . 1828. E x e m p t i o n of proceeds . The proceeds of any benefi
ciary certificate issued by any such association, and of any claims for bene
fits, shall be exempt from execution and attachment, to the same extent as 
the proceeds of any policy of life or endowment insurance, as is now or may 
hereafter be provided by the laws of this state. [Same, § 7.] 

S E C . 1829. F o r e i g n companies . Any such association organized under 
the laws of any other s ta te shall be permitted to do business in th is state, 
when it shall have filed with the auditor of this s tate a duly certified copy 
of i ts charter and articles of association, and a copy of i ts constitution or 
laws, certified to by its secretary or corresponding officer, together with an 
appointment of the auditor of this s tate as a person upon whom process 
may be served as hereinafter provided, if such association shal l be shown 
to be authorized to do business in the state in which it is incorporated or 
organized. The auditor of state may personally, or by some person to be 
designated by him, examine into the conditions, affairs, character and busi
ness methods, accounts, books and investments of such association a t i ts 
home office, which examination shall be a t the expense of such association, 
and shall be made within th i r ty days after demand therefor; and t h e 
expense of such examination shall be limited to five dollars per day and the 
necessary expenses of travel and for hotel bills. If the auditor, after such 
examination, is of the opinion tha t no permit should be granted to such 
association, he may refuse to issue the same. [Same, § 9.] 

S E C 1880. Report. Every such association doing business in this 
s ta te shall, on or before the first day of March of each year, make, and file 
with the auditor of state, a repor t for the year ending on the thirty-first day 
of December immediately preceding. All reports shall be upon blank 
forms to be provided by the auditor of state, or may be printed in pamphlet 
form, and shall be verified under oath by the authorized officers of such 
association, and shall be published, or the substance thereof, in the annual 
report of the auditor of s ta te under the separate t i t le ' ' F ra te rna l Benefi
ciary Associat ions," and shall contain answers to t he following questions: 

1. Number of certificates issued during the year, or members admitted; 
2. Amount of indemnity effected thereby;' 
3. Number of losses or benefit liabilities incurred; 
4. Number of losses or benefit liabilities paid; 
5. The amount received from each assessment for the year; 
6. Total amount paid members, beneficiaries, legal representat ives or 

heirs; 
7. Number and kind of claims for which assessments have been made; 
8. Number and kind of claims compromised or resisted, and brief state

ment of reason; 
9. Does association charge annual or other periodical dues or admission 

fees; 
10. How much on each one thousand dollars annually, or per capita, a s 

the case may be; 
11. Total amount received, from what source, and the disposition thereof; 
12. Total amount of salaries, fees, per diem, mileage, expenses paid to 

officers, showing amount paid to each; 
13. Does t he association guarantee, in its certificates, fixed amounts to 

be paid regardless of amount realized from assessments, dues, admission 
fees and donations; 

14. If so, state amount guaranteed, and the security of such guarantee; 
15. Has the association a reserve or emergency fund; 
16. If so, how is it created, and for what purpose, the amount thereof, 

and how invested; 
17. Has the association more than one class; 
18. If so, how many, and amount of indemnity in each; 
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19. Number of members in each class; 
20. If voluntary, so state, and give date of organization; 
21. If organized under the laws of this state, under what law and at 

what time, giving chapter and year and date of passage of the act; 
22. If organized under the laws of any other state, territory or province, 

state such fact and the date of organization, giving chapter and year and 
date of passage of the act; 

23. Number of certificates of beneficiary membership lapsed during 
the year; 

24. Number in force at beginning and end of year; if more than one 
class, number in each class; 

25. Names and addresses of its presidents, secretary and treasurer, or 
corresponding officers. 

The auditor of state is empowered to make any additional inquiries of 
any such association relative to the business contemplated by this act, and 
such officer of such association as the auditor of state may require shall 
promptly reply in writing, under oath, to all such inquiries. [Same, § 10.] 

SEC. 1831. Service of process. Any such association permitted to do 
business within this state, and not having its principal office within this 
state, and not organized under the laws of this state, shall appoint, in writ
ing, the auditor of state to be attorney in fact, on whom all process in any 
action or proceeding against it shall be served, and in such writing shall 
agree that any process against it which is served on said attorney in fact 
shall be of the same validity as if served upon the association, and that the 
authority shall continue in force so long as any liability remains outstand
ing in this state. Copies of such certificate, certified by said auditor of state, 
shall be deemed sufficient evidence thereof, and shall be admitted in evidence* 
with the same force and effect as the original. Service upon such attorney 
shall be deemed sufficient service upon such association. When legal process-
against any such association is served upon said auditor of state, he shall 
immediately notify the association of such service by letter, postage pre
paid, directed and mailed to its secretary or corresponding officer, and shall 
within two days after such service forward in the same manner a copy of 
the process served on him to such officer. The auditor of state shall keep 
a record of all processes served upon him, which record shall show the day 
and hour when such service was. made. [Same, § 11.] 

SEC. 1832. Annual certificate. The auditor of state shall, upon the 
application of any such association, issue to it a permit in writing, author
izing it to do business within this state for a period of one year from April 
first of the year of its issue, for which certificate and all proceedings in 
connection therewith such association shall pay to said auditor the fee of 
twenty-five dollars, and for each annual renewal thereof a like sum shall be 
paid. [Same, § 12.] 

SEC. 1833. Agents. Such association shall not employ paid agents in 
soliciting or procuring members, except in the organization or building up 
of subordinate bodies, or granting members inducements to procure new 
members. [Same, § 13.] 

S E C 1834. Changing beneficiary. No contract between a member 
and his beneficiary that the beneficiary or any person for him shall pay 
such member's assessments and dues, or either of them, shall deprive the 
member of the right to change the name of the beneficiary. [Same, § 14.] 

SEC. 1835. Meetings in other states. Any such association organized 
under the laws of this state may provide for the meetings of its legislative 
or governing body in any other state, territory or province wherein such 
association shall have subordinate bodies, and all business transacted a t 
such meetings shall be valid, in all respects, as if such meetings were held 
within this state; and where the laws of any such association provide for 
the election of its officers by votes to be cast in its subordinate bodies, the 
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votes so cast in its subordinate bodies in any other state, territory or prov
ince shall be valid, as if cast within this state. [Same, § 15.] 

SEC. 1836. Proceedings for violations of statute. Any such associa
tion refusing or neglecting to make the report as provided in this chapter 
shall be excluded from doing business within this state. The auditor of 
state must, within sixty days after failure to make such report, or in case any 
such association shall exceed its powers, or shall conduct its business fraud
ulently, or shall fail to comply with any of the provisions of this chapter, 
give notice in writing to the attorney-general, who shall immediately com
mence an action against such association to enjoin the same from carrying 
on any business. No association so enjoined shall have authority to con
tinue business until such report shall be made, or overt act or violation com
plained of shall have been corrected, nor until the costs of such action be 
paid by it, provided the court shall find that such association was in default, 
as charged; whereupon the auditor of state shall reinstate such association, 
and not until then shall such association be allowed to again do business in 
this state. Any officer, agent or person acting for any such association or 
subordinate body thereof within this state, while such association shall be so 
enjoined or prohibited from doing business pursuant to this chapter, shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by a fine of not less than twenty-five dollars, nor more than two 
hundred dollars, or by imprisonment in the county jail not less than thirty 
days nor more than one year, or by both such fine and imprisonment, in the 
discretion of the court. [Same, § 16.] 

SEC. 1837. Illegal business—agents. Any person who shall act within 
this state as an officer, agent or otherwise for any such association which 
has failed, neglected or refused to comply with or which has violated any 
of the provisions of this chapter, or shall have failed or neglected to pro
cure from the auditor of state proper certificate of authority to transact 
business as provided for by this chapter, shall be subject to the penalty 
provided in the last preceding section for the misdemeanor therein specified. 
[Same, § 17.] 

SEC. 1838. False representations by officers or agents. Any offi
cer, agent or member of such association, who shall obtain any money or 
property belonging thereto by any false or fraudulent representation, shall 
be fined not more than five hundred dollars and costs, and stand committed 
until such fine and costs are paid, or may be imprisoned in the county jail 
not more than six months. [Same, § 18.] 

SEC. 1839. Physician's certificate. Every applicant for membership 
in any association organized in this state shall first be examined by a phy
sician holding a certificate from the state board of medical examiners. 
[Same, § 19.] 

CHAPTER 10. 

OP SAVINGS BANKS. 

SECTION 1840. How formed. Corporations designated savings banks 
may be formed by not less than five persons of lawful age, a majority of whom 
shall be citizens of the state, and must be organized as provided in this 
chapter. [15 G. A., ch. 60, §§ 1, 3.] 

SEC. 1841. Business. Savings banks may receive on deposit the sav
ings and funds of others, preserve and invest the same, pay interest or div
idends thereon, and transact the usual business of such institutions, but 
shall not have power to issue bank notes, bills or other evidences of debt for 
circulation as money. [Same, §§ 2, 16.] 

SEC. 1842. Articles of incorporation. The articles of incorporation 
of a savings bank shall be signed and acknowledged by the corporators 
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before some officer authorized to take acknowledgment of deeds, and give 
the corporate name, the object for which it is formed, the amount of capi
tal, the time of its existence, which shall not exceed fifty years, the number 
of its directors, the name and post-office address of each person or officer 
who shall manage its affairs until the first election, and the name of the 
city, town or village, and the county, in which the principal place of busi
ness is to be located. Such articles shall be filed and recorded in the office 
of the recorder of deeds of the county of the principal place of business, 
and in the office of the secretary of state. Notice of its incorporation shall 
be given by publication in some newspaper published in the county wherein 
the bank is located, for four consecutive weeks, which notice shall state, in 
substance, the matters required to be given in the articles of incorporation. 
[Same, § 3.] 

SEC. 1843. Capital. The paid up capital of any savings bank shall not 
be less than ten thousand dollars in cities, town or villages having a popu
lation of ten thousand or less, nor less than fifty thousand dollars in cities 
having a greater population. The corporation may commence business when 
its first directors or officers named in its recorded articles of incorporation 
shall have furnished the auditor of state proof, under oath, that the required 
capital has been paid in and is held in good faith by said bank, and he 
has satisfied himself of such fact, for which purpose he may make a per
sonal examination, or cause it to be made, at the expense of such bank, and he 
is also satisfied that the preceding sections of this chapter have been com
plied with, and has issued a certificate to that effect, naming therein its first 
board of directors, notice of which certificate shall be given b$ the publica
tion thereof for four consecutive weeks in some newspaper printed in the 

-county where its articles are recorded, at the expense of such bank, and 
proof of such publication by the oath of the publisher or his foreman filed 
with such auditor. [Same, §§ 2, 3.] 

SEC. 1844. Powers. The corporators and their successors shall be a 
body corporate with the right of succession for the period limited, and shall 
have power: 

1. To sue and be sued; 
2. To have a corporate seal and alter it at pleasure; 
3. To purchase, hold, sell, convey, and release from trust or mortgage 

such real and personal estate as provided for in this chapter; 
4. To appoint such officers, agents, employes and servants as the business 

of the corporation shall require, to define their powers, prescribe their 
duties, fix their compensation, and to require of them such security as may 
be proper for the performance of their duties; 

5. To loan and invest the funds of the corporation, to receive deposits 
of money, to loan and invest the same as provided in this chapter, and to 
repay such deposits without interest, or with such interest as the by-laws 
or articles may provide; 

6. To make by-laws for the management and regulation of the corpora
tion, its property and affairs, prescribing the condition on which the 
deposits will be received and interest paid thereon, and the time and manner 
of dividing the profits, and for carrying on all business within its power. 
[Same, § 5.] 

SEC. 1845. Management—officers—meetings. The business and 
property of such banks shall be managed by a board of directors of not less 
than five nor more than nine, all of whom shall be shareholders, and at least 
three-fourths of the directors must be citizens of the state. No person shall 
be eligible as director of any savings bank, nor can he qualify or serve as 
such, unless he owns in his own right shares of stock in such bank, as fol
lows: In those having a capital of less than twenty thousand dollars, one 
share; in those having a capital of twenty thousand dollars or over, but less 
than thirty thousand dollars, two shares; in those having a capital of thirty 

.thousand dollars or over, but less than forty thousand dollars, three shares; 
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in those having a capital of forty thousand dollars or over, but less than 
fifty thousand dollars, four shares; in those having a capital of fifty 
thousand dollars or over, five shares. Each director, before acting as such, 
shall take an oath that he will diligently, faithfully and impartially perform 
the duties imposed upon him by law, that he will not knowingly violate or 
willingly permit to be violated any of its provisions, that he is the bonajide 
owner in his own right of the number of shares of stock required to be 
owned by him as provided in this chapter; that the same is not hypothecated 
nor in any manner pledged as security for any loan obtained or debt owing 
by him,—which oath shall be signed by each director and certified by the 
officer before whom it is taken, and filed with and preserved in the office of 
the auditor of state. The call for the first meeting of the directors or 
trustees shall be signed by one or more persons named in the auditor's 
certificate, stating the time and place of meeting, and be delivered personally 
to each director, or published at least ten days in some newspaper in the 
county wherein the' principal place of business of the corporation is located. 

At their first meeting, andas often thereafter as the by-laws require, they 
shall elect from their number a president and one or more vice-presidents 
for the ensuing year, and appoint a treasurer or cashier, and such other 
officers and employes as may be required, who shall hold their office during 
the pleasure of the board, and give such security for the faithful performance 
of their duties as may be required of them by the by-laws. [22 G. A. ch. 
89; 15 G A., ch. 60, § 6.] 

SEC. 1846. Directors. All vacancies in the board of directors shall be 
filled at its next regular meeting after such vacancy shall arise from among 
the stockholders, and the person receiving a majority of the votes of the 
whole number of directors shall be duly elected to fill such vacancy. TLie 
directors to succeed those named in the auditor's certificate shall be elected 
at the first annual meeting thereafter, at such time and place, in such man
ner and upon such notice as shall be provided by the by-laws, and shall 
hold office until their successors are elected and qualified, which shall be 
annually thereafter. All such elections shall be by ballot, and the persons 
receiving the greater number of votes cast shall be directors. If an election 
of directors shall not be held on the day designated, it may be held on any 
other day, after giving the notice required by the by-laws. A majority of 
directors shall constitute a quorum for the transaction of business, but in 
no case shall a measure be declared carried unless receiving three affirma
tive votes. [Same.] 

SEC. 1847. Stockholders' meetings. At all stockholders' meetings, 
and all elections held thereat, each share of stock shall be entitled to one 
vote. Any stockholder may vote upon his shares in person, or by proxy in 
writing. Shares belonging to an estate may in like manner be voted by the 
administrator thereof, and shares belonging to a corporation, association or 
society may be voted by any person authorized by its board of directors to 
do soi but no stockholder shall be entitled to vote who owes the bank any 
past due indebtedness. [22 G. A., ch. 89; 15 G. A., ch. 60, §§ 6, 13, 14.] 

SEC. 1848. Deposits. All savings banks organized under this chapter 
may receive on deposit money equal to ten times the amount of its paid up 
capital, and no greater amount of deposits shall be received without a coiv 
responding increase of paid up capital, which capital shall be a guaranty 
fund for the better security of depositors, and invested in safe and available 
securities. The deposits so received shall be paid to such depositor or his 
representative, when requested, with such interest and under such regula
tions as the board of directors shall, from time to time, prescribe, not incon
sistent with the provisions of this chapter, which shall be printed and con
spicuously exposed in the business office of the bank, in some place accessi
ble and visible to all; and no alteration which may at any time be made in 
such rules and regulations shall affect the rights of depositors acquired 
previously thereto in respect to deposits or interest thereon. Savings banks 
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may require sixty days ' writ ten notice of the withdrawal of deposits, but 
when there are sufficient funds on hand the officers thereof may, in thei r 
discretion, waive this requirement. They may close any account, upon such 
writ ten notice as may be provided for in the by-laws, directing a depositor 
to withdraw his deposits, after which it shall cease to draw interest. But 
nothing in this chapter shall prevent such banks, in their discretion, issuing 
certificates of deposit payable upon demand. [15 G. A., ch. 60, § 7.] 

S E C . 1849. L imitat ion as to interest . All accounts upon which no 
deposit or drafts shall be made for a period of ten years in succession shall 
be so far closed that neither the sum deposited, nor the interest tha t shall 
have accrued thereon, shall be entitled to any interest after the expirat ion 
of the ten years from the date of the last deposit or draft. This provision, 
however, shall not apply to endowments for children, to t rus t estates, nor 
to other cases where special provision is made therefor at the time of the 
deposit thereof. [Same, § 8.] 

S E C . 1850. I n v e s t m e n t of funds. Each savings bank shal l invest its 
funds or capital, all moneys deposited therein and all its gains and profits, 
only as follows : 

1. In bonds or interest bearing notes or certificates of the United States ; 
2. In bonds or evidences of debt of this state, bearing interest; 
3. In bonds or warrants of any city, town, county or school distr ict of 

this state, issued pursuant to the authori ty of law; but not exceeding twenty-
five per cent, of the assets of the bank shall consist of such bonds or war
rants ; 

4. In notes or bonds secured by mortgage or deed of t rus t upon unin
cumbered real estate in this state, worth at least twice the amount loaned 
thereon; 

5. I t may discount, purchase, sell and make loans upon commercial 
paper, notes, bills of exchange, drafts, or any other personal or public secur
ity, but shall not purchase, hold or make loans upon the shares of i ts capi
tal stock; 

6. In all cases of loans upon real estate, all the expenses of searches, 
examination and certificates of title, or the inspection of property, apprais
als of value, and of drawing, perfecting and recording papers, shall be paid 
by such borrowers; if buildings are included in the valuation of rea l estate 
upon which a loan shall be made, they shal l be insured by the mor tgagor 
for at least two-thirds of their value, in some solvent company, and the loss, 
if any, under the policy of insurance shall be made payable to the bank or 
its assigns, as its interests may appear. When the mortgagor neglects to 
procure the insurance as above provided, the mortgagee may procure the 
same in the mortgagor ' s name for its benefit, and the premium so paid there
for shall be added to the mortgage debt. [Same, § 9.] 

S E C . 1851. Real estate. A savings bank may purchase, hold and con
vey real estate only as follows: 

1. The lot and building in which its business is carried on; 
2. Such as shall have been purchased at sales upon foreclosure of mort

gages owned by it, or upon judgments or decrees obtained or rendered for 
debts due it, or such as shall be conveyed to it in satisfaction of debts pre
viously contracted in the course of its dealings, or such as it may obtain by 
redemption as junior mortgagee or judgment creditor, and which shal l be 
sold by said bank within ten years after the title shall be vested in it. 
[Same, § 10.] 

S E C . 1852. Interest—dividends . No dividend shall be declared or 
paid to stockholders, save out of the surplus on hand after paying or set t ing 
apar t sums sufficient for the payment of all expenses in operat ing the bank, 
and of interest to depositors according to the ra te fixed therefor by the 
board of directors from time to time. The bank shall pay interest to the 
depositors, when due, upon presentation of deposit book or certificate. 
[Same, § 11.] 
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S E C . 1853. Shares . The capital of savings banks shall be divided into-
shares of one hundred dollars each, issued or acquired only upon full pay
ment of the sums represented by them, transferable on the books of the 
corporation in such manner as shall be prescribed by law and in its by-laws. 
Stock owned by any corporation, association or society may be t ransferred 
by any person authorized to do so by its board of directors or trustees. 
[Same, §§ 12, 14.] 

S E C . 1854. Depos i t s b y executors , minors , etc. Deposits made by a 
person as executor, administrator, or in any other official capacity, shall be 
payable to him as such official; if personally made by a minor, to him, 
al though he have no guardian, or his guardian shall not have authorized 
such payment, and the check, receipt or acquittance of the minor therefor 
shall be valid and binding. If a deposit be made in her own name by a 
woman, then or afterwards married, payment shall be made to her upon her 
check or receipt; if made by any corporation, association or society, to any 
person authorized by its board of directors or trustees to receive the same. 
[Same, §§ 14, 15.] 

S E C . 1855. Indebtedness . No savings bank, its directors or t rustees 
shall contract any debt or liability against the bank for any purpose what
ever, except for deposits and the necessary expenses of managing and 
transact ing its business, and to pay obligations incurred for the purpose of 
obtaining money with which to pay deposits. [Same, § 16.] 

S E C . 1856. Increas ing capital stock. The capital of savings banks 
may be increased by an affirmative vote of two-thirds of the shares thereof, 
at a stockholders ' meeting, called upon a notice signed by the officers of the 
bank and a majority of i ts directors, specifying the object of the meeting, 
its time and place, and the amount of the proposed increase, published once 
a week for four consecutive weeks before the time fixed in some newspaper 
of the county where the bank is located. If at such meeting the required 
vote is given, a certificate of the proceedings showing compliance with the 
foregoing provisions, the amount of capital paid in, the amount to which it 
is to be increased, and the manner thereof, shall be signed and verified 
by the affidavit of the chairman and secretary of the meeting, certified to by 
a majority of the board of directors, and filed and recorded in the office of 
the recorder of deeds of the proper county, and with the secretary of state, 
and a certificate shal l thereupon be issued by him in the manner required 
in the original organization of the bank. When this is done, the stock shall 
be increased to the amount stated in the certificate. [Same, § 29.] 

S E C . 1857. Disso lut ion. Savings banks may be dissolved prior to the 
period fixed in the certificate of incorporation, by the affirmative votes of 
the stockholders holding three-fourths of the capital, at a meeting of stock
holders to be called for this purpose in the manner and after publication of 
notice as required in case of the increase of its capital. In case of dissolution 
of the bank or proceedings to close the same as authorized in this chapter, 
no receiver appointed thereunder shal l be allowed to sell the assets thereof 
at forced sale, but he shall collect the same with all diligence, and make 
distribution of the proceeds from time to time to those entitled thereto. 
[Same, § 30.] 

S E C . 1858. Reorganizat ion. Any bank existing under any law of the 
state may be reorganized under the provisions of this chapter, by filing with 
the recorder of deeds of the county in which the business is to be conducted 
articles of incorporation as required for the organization of savings banks, 
or such amendment of its articles as will comply with the provisions of 
this chapter; but such articles or amendment shall be signed by a majority 
of the directors of such bank, acknowledged before some officer authorized 
to take the acknowledgment of deeds, and recorded in the office of the 
proper recorder of deeds and secretary of state, as if the original articles, 
whereupon the auditor of state shall issue his certificate, as in case of the 
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original organization of savings banks, which, when received and published 
as in such cases required, shall authorize it to transact business, and all the 
provisions relating to savings banks shall apply to banks thus reorganized, 
and all its securities, real estate, or property may be then transferred to 
such new organization; but such reorganization shall not discharge the 
original bank, its directors or stockholders from any liability to its depositors 
or any other person; and such new savings bank shall be liable for every 
claim or demand existing against such former organization. [Same, § 31.] 

SEC. 1859. Unauthor ized use of name. Any bank, banking associa
tion, private banker or person, not incorporated under the provisions of 
this chapter, or any officer, agent, servant or employe thereof, who shall 
advertise, issue or circulate any card or other paper, or exhibit any sign as 
a savings bank or savings institution, and any savings bank advertising in 
any way a greater amount of capital than it has actually paid in, shall for
feit and pay one hundred dollars for each day the offense is continued, to be 
recovered in a suit brought in the name of the state, by the county attorney, 
of and for the use of the school fund of the county where such bank is 
located, and, in addition thereto, shall be guilty of a misdemeanor for each 
day the same is done or continued. [Same, §§ 20, 21, 32.] 

SEC. 1860. Reserve. Savings banks doing a commercial business, 
located in towns having a population of less than three thousand inhabitants, 
shall at all times keep a cash reserve fund equal to fifteen per cent, of their 
commercial deposits, and eight per cent, of their savings deposits, and all 
such banks located in cities and towns having a population of three thousand 
or over shall at all times keep a cash reserve fund equal to twenty per cent, 
of their commercial deposits, and eight per cent, of their savings deposits. 
Savings banks doing an exclusive savings bank business shall at all times 
keep a cash fund equal to eight per cent, of their deposits. Three-fourths 
of such reserve fund provided for in this section may be kept on deposit, 
subject to call, with other banks organized under state or national laws. 

CHAPTER 11. 

OP STATE BANKS. 

SECTION 1861. Name. Associations organized under the general incor
poration laws of this state for transacting a banking business, buying or 
selling exchange, receiving deposits, discounting notes and bills, other 
than savings banks, shall be designated state banks, and shall have the 
word "state " incorporated in and made a part of the name of such corpora
tion; and no such corporation shall be authorized to transact business unless 
the provisions of this code have been complied with. [21 G. A., ch. 72, § 1.] 

SEC. 1862. Others not to use. No partnership, individual or unincor
porated association engaged in buying or selling exchange, receiving 
deposits, discounting notes and bills, or other banking business, shall 
incorporate or embrace the word ' ' state " in its name, but this section shall 
not apply to associations organized under the laws of the United States. 
[Same, § 3.] 

SEC. 1863. Articles. State banks may be hereafter organized by not 
less than five persons of lawful age, who shall, prior to the commencement 
of business, sign and acknowledge articles of incorporation before some 
officer authorized to take acknowledgments of deeds. Such articles of incor
poration shall state: 

1. The object of the incorporation and the name by which it shall be 
known; 

2. The principal place of business; 
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3. The time of the commencement and termination of the corporation, 
which shall in no case exceed twenty years; 

4. The amount of capital stock authorized, and the times and conditions 
in which it shall be paid in; 

5. By what officers and persons the affairs of the corporation are to be 
conducted, and the times at which they will be elected; 

6. The highest amount of indebtedness to which the corporation may 
at any time subject itself; 

7 Whether private property, in addition to the liability fixed by law, 
shall be liable for corporate debts; 

8. The name and post-office address of each officer or person who shall 
manage the affairs of the corporation until the first election; 

9. Such other provisions, not contrary to law, which the corporation 
may adopt for the conduct of the business of the corporation; 

10. Such articles shall be filed and recorded, and notice of incorporation 
given, as provided in section eighteen hundred and forty-two of chapter ten 
of this title, in reference to savings banks. 

SEC. 1864. Capital—certificate. No state bank shall be organized 
under the provisions of this chapter with a less amount of paid up capital 
than fifty thousand dollars, except in cities or towns having a population 
not exceeding three thousand, where such association may be organized 
with a paid up capital of not less than twenty-five thousand dollars. But no 
such association shall have the right to commence business until its officers 
or its stockholders shall have furnished to the auditor of state a sworn 
statement of the paid up capital, and, when the auditor of state is satisfied 
as to that fact, he shall issue to such association a certificate authorizing it 
to commence business, and it shall cause said certificate to be published in 
some weekly newspaper printed in the city or town where the association is 
located, for at least four weeks, or, if no newspaper is published in such 
city or town, then in a weekly newspaper published nearest thereto in the 
county. 

SEC. 1866. Shares. The capital of state banks hereafter organized 
shall be divided into shares of one hundred dollars each, issued or acquired 
only upon full payment of the sum represented by them. 

SEC. 1866. Directors. The business and property of each state bank 
shall be managed by a board of directors of not less than five, all of whom 
shall be shareholders. No person shall be eligible as director of any state 
bank, nor shall he qualify or serve as such, unless he owns in his own right 
shares of stock in such bank, as follows: In those having a capital of twenty-
five thousand dollars or over, but less than thirty thousand dollars, two 
shares; in those having a capital of thirty thousand dollars or over, but less 
than forty thousand dollars, three shares; In those having a capital of forty 
thousand dollars or over, but less than fifty thousand dollars, four shares; 
in those having a capital of fifty thousand dollars or over, five shares. 
Each director, before acting as such, shall take an oath that he is the bona 
fide owner in his own right of the number of shares of stock required in this 
chapter; that the same is not hypothecated nor in any manner pledged as 
security for any loan or debt; which oath shall be signed by each director 
and certified by the officer before whom it is taken, and filed with and pre
served in the office of the auditor of state. 

SEC. 1867. Reserve. All state banks located in cities and towns having 
a population of less than three thousand inhabitants shall at all times main
tain a reserve of not less than ten per cent, of their total deposits, and all 
such banks located in cities and towns having a population of three thousand 
or more shall at all times maintain a reserve of not less than fifteen per 
cent, of their toial deposits. Three-fourths of said reserve may be kept on 
deposi ; subject to call with other banks organized under state or national 
laws. 
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C H A P T E R 12. 

OP BANKS. 

S E C T I O N 1868. Misnomer . The misnomer of any savings or state bank 
in any instrument shall not vitiate or impair the same, if such bank be suffi
ciently described to ascertain the intention of the parties. [15 G. A., ch. 
60, § 19.] 

S E C . 1869. P a y of and loans to officers. Officers of savings and s ta te 
banks may receive for their services a reasonable compensation, to be fixed 
from time to time in the by-laws, or by vote of the board of directors, but 
no director, as such, shall be paid for his services. No officer or employe 
of the bank shall in any manner, directly or indirectly, use its funds or 
deposits, or any par t thereof, except for the regular business transactions 
of the bank, and no loan shall be made by it to them except upon the express 
order of the board of directors, made in the absence of the applicant, duly 
entered in the records of the board proceedings, and only upon the same 
security as required of others. Any officer pv employe of the bank violat
ing the provisions of this section shall be deemed guil ty of embezzlement. 
[25 G. A., ch. 30, § 1; 15 G. A., ch. 60, § 17.] 

S E C . 1870. L imi t of l iabil i t ies . The total liabilities to any savings or 
s tate bank of any person, corporation, company or firm, for money bor
rowed, including in the liabilities of a company or firm the liabilities of the 
several members thereof, shall at no time exceed twenty per cent, of the 
actually paid up capital of such bank; but the discount of bona fide bills of 
exchange drawn against actually existing value, and the discount of com
mercial or business paper actually owned by the person or persons, corpora
tion, company or firm negotiating the same, shal l not be considered money 
so borrowed, [25 G. A., ch. 30, § 2; 15 G. A., ch. 60, § 18.] 

S E C . 1871. Examinat ions . The board of directors of each savings and 
state bank shall, at its annual meeting, appoint from its members an exam
ining committee of not less than two, which shall examine the condition of 
the bank, at least every quarter, and report the same in writ ing duly signed 
to the board, who shall cause said report to be recorded in the directors ' 
minute book of the bank. Members of such examining committee shall 
receive for their services a reasonable compensation, to be fixed by the board 
at its annual meeting, but in no case shall such compensation exceed five 
dollars per day for each day 's actual service to each member. [25 G. AM, 
ch. 30, § 4.] -i.r 

S E C . 1872. Quarterly s tatements . All savings and state banks shall 
make a full, clear and accurate statement of the condition of the bank, verified 
by the oath of the president, vice-president, cashier, or assistant cashier, and 
attested by the signatures of at least three of the directors, or verified by 
the oath of two of its officers and attested by two of the directors, which 
statement shall contain: 

1. The amount of capital actually paid in; 
2. The amount of debts of every kind due to banks, bankers, or persons 

other than regular depositors; 
3. The amount due depositors, including sight and time deposits; 
4. The amount subject to be drawn at s ight then remaining on deposit 

with solvent banks or bankers of the country, specifying each city and town 
and the amount deposited in each and belonging to such bank; 

5. The amount of gold and silver coin and bullion belonging to such 
bank at the time of making such statement; 

6. The amount then on hand of legal tender and national bank notes 
and subsidiary coin; 

7. The amount of drafts and checks on other solvent banks, and other 
ecsh items not dishonored, then on hand and belonging to such bank; 
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8. The amount of bills, bonds and other evidences of debt discounted 
or purchased by such bank, and then belonging to the s.ame; 

9. The value of real or personal property owned by such bank, speci
fying the amount of each; ;. 

10. The amount of undivided profits, if any, then on hand; 
11. The total amount of liabilities to such association on the part of the 

directors thereof. 
Which statement shall be transmitted to the auditor of state within ten 

days after the receipt of a request or requisition therefor from him, and by 
him filed in his office. [15 G. A., ch. 60, § 22; C. '73, § 1570; R., § 1636.] 

SEC. 1873. Examinat ion b y auditor. The auditor of state may, at 
any time he may see proper, make or cause to be made an examination of 
any savings or state bank, or he shall call upon it for a report of its con
dition upon any given day which has passed, as often as four times each 
year, which report shall contain the information under the preceding sec
tion, and the auditor shall cause it to be published in one regular issue in 
some daily or weekly newspaper in the city or town where such bank is 
located, or, if there be none in such city or town, then, in one regular issue 
of some daily or weekly newspaper printed in said county, and the expense 
of such publication shall be paid by the bank. [15 G. A., ch. 60, § 23; C. 73, 
§ 1571.] 

SEC. 1874. Special repor ts . The auditor of state shall also have 
power to call for special reports from savings and state banks whenever in 
his judgment the same are necessary in order to obtain a full and complete 
knowledge of their condition, which reports shall be verified and attested 
in the same manner as required in this chapter. 

SEC. 1875. Examiners . The auditor of state may appoint one or 
i&ore twnk examiners, to hold office at his pleasure, who shall give bond to 
flpe s t a t ^ conditioned for the faithful discharge of their duties, in the sum 
OT two thousand dollars, which shall be filed with and the sureties therein 
approved by said auditor. [23 G. A., ch. 50, § 1.] 

SEC. 1876. Costs. Each of such banks shall pay the expense of its 
exasetijiktion, which, when made by the auditor of state, shall be his neces
sary <«penses only; when such examination is made by an examiner, he 
shall receive, from banks having a paid up capital of fifty thousand dollars 
or under, the sum of fifteen dollars; from banks possessing a paid up cap
ital of more than fifty thousand and under one hundred thousand dollars, 
twenty dollars; from banks possessing a paid up capital of one hundred 
thousand and under two hundred thousand dollars, twenty-five dollars; and 
pfffpci banks possessing a paid up capital of two hundred thousand dollars or 
pver, thirty dollars. [Same, § 2.] 

SEC. 1877. Proceedings against b y state—receivers. When it shall 
appear to the auditor of state that any savings or state bank has refused ta 
pay its deposits in accordance with the terms on which such deposits were 
received, or has become insolvent, or that its capital has become impaired, 
or has violated the law, or is conducting its business in an unsafe manner, 
he shall, by an order addressed to such bank, direct a discontinuance of 
such illegal or unsafe practices, and require conformity with the law. The 
auditor of state may appoint an examiner to investigate the affairs of any 
savings or state bank, who shall have power to administer oaths to any 
person whose testimony may be required on such examination, and to compel 
his attendance for the purpose thereof, by subpoena or attachment, in the 
manner now authorized in respect to witnesses in the courts of the state, 
and all books and papers which it may be found necessary to inspect on 
the examination so ordered shall be produced, and their production may be 
compelled in like manner; all expenses thereof shall be paid by the banks 
examined, in such amount as the auditor of state shall certify to be just 
and reasonable, but costs taxed as such shall not exceed those allowed for 
like services in the district court. If any such bank shall fail or refuse to-
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comply with the demands made by the auditor of state, or if the auditor of 
state shall become satisfied that any such bank is in an insolvent or unsafe 
condition, or that the interests of creditors require the closing of any such 
bank, he may authorize a bank examiner appointed by him to take posses
sion of any such bank, whereupon the right of levy, of execution, or attach
ment against such bank or its assets shall be suspended, and the auditor of 
state may, forthwith, with the assent of the attorney-general, apply to the 
district court or judge thereof for the appointment of a receiver for such 
bank, and its affairs shall be wound up under the direction of the court, 
and the assets thereof ratably distributed among the creditors thereof, giving 
preference in payment to depositors. The auditor of state, with the assent 
of the attorney-general, shall have authority to apply for the appointment 
of receivers of savings and state banks, who shall be residents of the county 
where the bank is located; and no general assignment for the benefit of 
creditors shall be of any validity. [15 G. A., ch. 60, § 25; C. 73, § 1572.] 

A court of equity may appoint a receiver A creditor cannot, by obtaining judgment, 
at the suit of a stockholder: Dickerson v. interfere with distribution by the receiver. 
Cass County, 64 N. W., 395. Bicharás v. Osceola Bank, 79-707. 

SEC. 1878. Assessments. Should the capital stock of any state or sav
ings bank become impaired by losses or otherwise, the auditor of state may 
require an assessment upon the stockholders, and shall address an order to 
the several members of the board of directors of such bank, fixing the 
amount of assessment required, and the board of directors shall, within 
thirty days after the receipt of such order, cause such deficiency to be made 
good by a ratable assessment upon the stockholders for the amount of stock 
held by them, by giving such stockholders notice in writing, signed by the 
president or vice-president, attested by the cashier or secretary of the bank, 
under its seal, if it have one, and deposited in the post-office, addressed to 
the last known residence of the stockholders, proof thereof to be made by the 
affidavit of the person so making the deposit, which notice shall state the 
entire sum to be raised, and the amount due from the addressed stockholder. 
[25 G. A., ch. 29, § 1.] 

SEC. 1879. How enforced. Should any stockholder neglect or refuse 
to pay his assessment within ninety days from, the date of mailing notice 
thereof, the board of directors shall cause a sufficient amount of the capital 
stock held by such stockholder to be sold at public auction to make good 
the deficiency, after giving thirty days ' notice thereof by posting the same 
in the bank, and publishing it in some newspaper of the county in which the 
bank is located, which notice shall recite the assessment made, the amount 
due thereunder from the stockholder, and the time and place of sale; proof 
of all which may be made in th& manner provided in the preceding section. 
After such deficiency is made good, the balanceo! the proceeds of said sale, 
if any, shall be paid to the delinquent stockholder. [Same, § 2.] 

SEC. 1880. Directors liable. Should tha board of directors of such 
bank having an impaired capital neglect or refuse to proceed as above pro
vided for a period of thirty days after receipt of such order from the auditor 
of state, they shall become severally liable for any deficiency, which liabil
ity may be enforced at law by any creditor of or stockholder in the bank, or 
receiver appointed to wind up its affairs. [Same, § 3.] 

SEC. 1881. Auditor to report. It shall be the duty of the auditor of 
state to communicate to the governor in his biennial report a statement of 
the condition of every bank from which reports have been received for the 
preceding year, and to suggest any amendments in the law relative thereto 
which, in his judgment, may be necessary or proper to increase the security 
of depositors. [15 G. A., ch. 60, § 24.] 

SEC. 1882. Liability of shareholders. All stockholders of savings . 
and state banks shall be individually liable to the creditors of such corpora
tion of which they are stockholders over and above the amount of stock by 
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them held therein and any amount paid thereon, to an amount equal to their 
respective shares, for all i ts liabilities accruing while they remained such 
stockholders; and should any such association or corporation become 
insolvent, i ts stockholders may be severally compelled to pay such 
deficiency in proportion to the amount of stock owned by each, not to exceed 
the extent of the additional liability hereby created. The assignee or 
receiver of any such corporation, or in case there is none, or of his failure 
or refusal to act, any creditor thereof, may maintain an action in equity to 
determine the liability of the stockholders, and the amount to which each 
creditor shall be entitled; and all part ies interested shall be brought into 
court. [18 G. A., ch. 208, §§ 1, 3; 15 G. A., ch. 60, § 12.] 

The provisions oí the constitution, art. connection with the appointment of a re-
VIII, \ 9, rendering stockholders in a bank- ceiver subject to the right of each stock
ing corporation or institution individually holder to contest his liability to such assess-
liable to an amount equal to their respective ment when a demand is made to enforce it 
shares, is held to apply to banks of issue, and against him: State ex rel v. Union Stock Yards 
not to banks merely of discount and deposit: State Bank, 70 N. W., 752. 
Allen v. Clayton, 63-11. The liability of the stockholders is not 

Under such constitutional provisions the directly to the creditor but arises on the in-
liability of a stockholder in a bank is not solvency of the bank and an assessment may 
limited in an action against him by a creditor be made in the discretion of the court for 
to the proportional sum that can be collected the payment by the receiver of the bank's in-
from another stockholder, nor is it affected debtedness: Ibid. 
by the fact of fraudulent acts of the receiver The stockholder in a bank who by virtue 
or officers of the bank, nor can such stock- of these provisions would become liable in 
holder delay the collection of the amount for the event of the insolvency of the bank may 
which he is liable in order to secure contri- maintain a suit in equity for the appoint-
bution from other stockholders also liable: ment of a receiver of such bank when it be-
Stewart v. Lay, 45-604. comes insolvent and is being operated at a 

The court may make an assessment on the loss: Dickerson v. Cass County Bunk, 64 N. 
stockholders in an ex parte proceeding in W., 395. 

S E C . 1883. Dis tr ibut ion of proceeds. Should the whole amount for 
which the stockholders are made individually responsible, as provided by 
the preceding section, be found in any case to be inadequate to the payment 
of all the debts of any such association or corporation, after the application 
of its assets to the payment of such debts, then the amount due from such 
stockholders, on account of their individual liability created by said section, 
as such, shall be distributed equally among all the creditors of such corpora
tion in proportion to the several sums due them. [18 G. A., ch. 208, § 2.] 

S E C . 1884. Depos i t s not t o . be rece ived b y in so lvent bank. No 
bank, banking house, exchange broker, deposit office, firm, company, cor
poration, or person engaged in the banking, brokerage, exchange or deposit 
business, shall, when insolvent, accept or receive on deposit, with or with
out interest, any money, bank bills or notes* "Gftited States treasury notes or 
currency, or other notes, bills, checks or drafts, or renew any certificate of 
deposit. [18 G. A., ch. 153, § 1.] 

These statutory provisions as to fraud- well as to state banks: State v. Fields, 62 N. 
ulent banking are applicable to national as W., 653. 

S E C . 1885. Pena l ty . If any such bank, banking house, exchange 
broker, deposit office, firm, company, corporation or person shall receive or 
accept on deposit any such deposits, as aforesaid, when insolvent, any 
owner, officer, director, cashier, manager, member or person knowing of 
such insolvency, who shall knowingly receive or accept, be accessory, or 
permit, or connive at receiving or accepting on deposit therein, or thereby, 
any such deposits, or renew any certificate of deposit, as aforesaid, shall be 
guilty of a felony, and, upon conviction, shall be punished by a fine not 
exceeding ten thousand dollars, or by imprisonment in the penitentiary for 
a term of not more than ten years, or by imprisonment in the county jail 
not more than one year, or by both fine and imprisonment. [Same, § 2.] 

On an indictment under this provision is admissible that such deposit was received 
against partners doing a banking business for by a duly authorized agent in the conduct of 
receiving a deposit while insolvent, evidence the business; and it is not necessary to aver 
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in the indictment the fact that such deposit The crime consists in the deposit being 
was received by an agent: State v. Cadwell, received "therein or thereby" and is com-
79-432. mitted by the receipt of money on deposit if 

I t is a crime under this section to receive, taken outside the bank rooms as well as 
after insolvency, money on time deposit, for within them: State v. Yetzer, 66 N. W., 737. 
which a certificate of deposit is issued, as If an officer of the bank with knowledge 
well as to receive general deposits: Ibid. of its insolvency directs a clerk without such 

An assignment for the benefit of creditors, knowledge to receive deposits and they are 
made five months after the receipt of the de- so received the ignorance of the clerk does 
posit, is admissible in evidence, for the pur- not aft'ect the guilt of the officer. It is not 
pose of showing in connection with other in such case the act of the clerk in receiving 
facts that the bank was insolvent at the time the deposit that constitutes the crime, but 
the deposit was made: Ibid. the act of the officer in directing it: Ibid. 

The opinion of an expert book-keeper, A banker knowingly accepts and receives 
based on the examination of the books which a deposit which is received by his clerk 
are in evidence, as to the fact of insolvency, without authority if after having knowledge 
is admissible: Ibid. of such receipt he does not offer to return the 

Where the defendants were a firm carry- deposit: State v. Eifert, 65 N. W., 309; S. C, 
ing on two banks, held, that, for the purpose 71 N. W., 248. 
of showing insolvency at the time of the re- If the money is deposited for the owner 
ceipt of a deposit, the condition of both banks by another the owner is to be deemed the de-
was properly inquired into: Ibid. positor and may be so named in the indict-

Any bank whose affairs are so situated ment: Ibid. 
that it cannot meet its demands in the usual The language of the section is such as to 
course of business, is, within the meaning of be applicable to an y officer o?-managing party, 
the law prohibiting the receipt of deposits, An officer is within the scope of the section 
insolvent; and if deposits are received with although he is not a managing party: State v. 
the knowledge of such condition, a crime is Yetzer, 66 N. W., 737. 
committed: Ibid. 

S E C . 1886. N e g l e c t of officers. Any officer or officers whose duty it 
is to make statement of the condition of its bank, and make publication of 
same, who shall wilfully neglect or refuse to perform such duties imposed 
upon them or either of them, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by a fine of not less than one 
hundred dollars nor more than one thousand dollars, or by imprisonment 
not less than three months nor more than three years in the penitentiary. 

S E C . 1887. P e n a l t y for false s t a t e m e n t s . Any owner, director, 
officer, agent, employe or clerk of any bank, who shal l knowingly subscribe 
or make any false statements or false entries in the books thereof, or 
knowingly subscribe or exhibit false papers with intent to deceive any 
person authorized to examine its condition, or shall knowingly subscribe 
and make false reports , or shall knowingly divert the funds of the bank 
to other objects than those authorized by law, shall be punished by a fine 
not exceeding ten thousand dollars, and be imprisoned in the penitentiary 
not less than two nor more than five years, and be forever after barred from 
holding any office created by this chapter. [25 G. A., ch. 30, § 3; 15 G. A., 
ch. 60, § 26.] 

S E C . 1888. I n t e n t i o n a l f r aud . Any owner, director, officer, agent, 
employe or clerk of any bank, who is gui l ty of intentional fraud, or of 
deceiving the public or individuals in relation to the means or liabilities of 
such bank, or who aids, assists or consents to the payment of dividends 
which leave insufficient funds with which to meet the liabilities of the bank, 
shall be punished by a fine of not less than five hundred dollars, or 
imprisonment of not less than one year, or both such fine and imprisonment, 
at the discretion of the court; and such act shall cause a forfeiture of all 
the privileges of said bank, and the court may proceed to close the same in 
the manner prescribed by law. [15 G. A., ch. 60, § 27.] 

S E C . 1889. S t a t e m e n t — d o i n g bus ines s—loan a n d t r u s t c o m p a n i e s . 
The president and cashier of every savings and state bank shall cause to be 
kept at all times a full and correct list of the names and residences of the 
officers, directors, examining committee, and of all the stockholders in the 
bank, and the number of shares held by each, in the office where its busi
ness is transacted. Said list shall be subject to the inspection of all the 
stockholders and creditors of the bank during business hours of each day 
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in which business may be legally transacted. A copy of such list, verified 
by the oath of the president or cashier, shall be transmitted to the auditor 
of state within ten days after each annual meeting. No corporation shall 
engage in the banking business, receive deposits, and transact the business 
generally done by banks, unless it is subject to and organized under the 
provisions of this title, or of the banking laws of the state heretofore exist
ing, except that loan and trust companies may receive time deposits and 
issue drafts on their depositaries, but such companies shall be subject to 
examination, regulation and control by the auditor of state, like savings 
and state banks, and their stockholders shall be liable to the creditors of 
such companies as provided in section eighteen hundred and eighty-two of 
this chapter for stockholders in savings and state banks. Any corporation 
violating this section shall forfeit its charter at the suit of the attorney-
general, and said corporation, its officers, directors and agents, shall be pun
ished by a fine of not less than five hundred dollars, or imprisonment of not 
less than two years in the penitentiary, or by both such fine and imprison
ment, at the discretion of the court; provided that loan and trust companies 
organized under the general incorporation laws of the state, which were 
engaged in the banking business prior to the first day of January, 1886, and 
have continued therein since said date, may, by the proper additions to their 
articles of incorporation, become state banks within the provisions of this 
title, without incorporating the word "state" in the names of such corpo
rations. 

CHAPTER 13. 

OF BUILDING AND LOAN ASSOCIATIONS. 

SECTION 1890. Defined. Corporations organized for the purpose of 
furnishing money to their members upon sufficient security shall be known 
as building and loan or savings and loan associations. Domestic local 
building and loan or savings and loan associations shall include corporations, 
societies, organizations or associations incorporated under the laws of this 
state for the purpose of and doing business only within the county in which 
is situated the town or city named in its articles of incorporation as its 
principal place of business: provided that, where the town or city named 
in its articles of incorporation as the principal place of business is situated 
in more than one county, and the business of the association is restricted to 
the town or city and to the county within which is located its principal 
office, said association shall be deemed a domestic local building and loan 
or savings and loan association within the meaning of this chapter. Domestic 
building and loan or savings and loan associations shall include corporations, 
societies, organizations or associations incorporated under the laws of this 
state for the purposes herein provided, the business of which is not 
restricted to the county in which is situated the town or city named in its 
articles of incorporation as its principal place of business. Foreign building 
and loan or savings and loan associations shall include corporations, 
societies, organizations or associations incorporated under the laws of 
another state, territory, country or nation for the purposes specified herein. 
[26 G. A., ch. 85, §1.] 

SEC. 1891. Organization. Any number of persons not less than five, 
residents of the state of Iowa, may become incorporated as building and 
loan or savings and loan associations under the general incorporation laws 
of this state, except as otherwise herein provided, and upon complying with 
the provisions of this chapter. [Same, § 2.] 

SEC. 1892. Capital. The capital named in the articles of incorporation 
shall be taken to mean the authorized capital, and the association may com
mence business when, one hundred shares thereof have been subscribed and 
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the other provisions of this chapter in relation thereto have been complied 
with. Such associations shall be governed by a board of directors who shal l 
be elected annually by the stockholders, and who shall hold their office for 
not less than one nor more than five years, and, if for a longer period than 
one year, it shall be so arranged that the terms of an equal number thereof, 
as nearly as may be, shall expire each year. [Same, § 3.] 

S E C . 1893. Art ic les . The articles of incorporation shall show: 
1. The names and residences of the incorporators; 
2. The name of the association and its principal place of business; 
3. The purpose for which such association is formed; 
4. The terms and plan of becoming and continuing a member; 
5. The plan of making loans; 
6. The plan of distributing profits; 
7. The plan of equalizing losses; 
8. The plan and terms of withdrawal of members; 
9. The plan of providing for payment of expenses; 

10. The number of shares into which capital stock is to be divided; 
11. The classes into which its capital stock is to be divided, and the 

terms of paying for the same by subscribers; 
12. The term of corporate existence; 
13. The manner of electing officers and filling vacancies. [Same, § 4.] 
S E C . 1894. Certificate of e x e c u t i v e counc i l—amendment of art ic les . 

Such articles of incorporation with the by-laws of the association shal l be 
presented to the executive council, and if it finds they are in conformity 
with the law, and based upon a plan equitable in all respects to its mem
bers, it shall at tach thereto its certificate of approval, and thereupon such 
articles and by-laws shall be filed in the office of the auditor of state, who 
shal l issue a certificate authorizing the association to t ransact business. 
Amendments to such articles may be made from time to time at any regula r 
or special meeting of the stockholders, and shall in like manner be sub
mitted to the executive council and approved by it. The council shall keep 
a record of i ts proceedings with reference to such associations. [Same, § 5. ] 

S E C . 1895. Bonds of officers—liability of directors . The officers of 
any domestic building and loan or savings and loan association who sign or 
indorse checks or handle any funds or securities of such association shal l 
give such bonds or fidelity insurance for the faithful performance of their 
duties in such sum as the board of directors may require, and no such officer 
shal l be deemed qualified to enter upon the duties of his office unt i l his 
bond is approved by the board of directors and by the state auditor. Said 
bond shall be deposited and filed with the auditor of state. All such bonds 
shal l be increased or additional securities required by the board of directors 
or the auditor of state when it becomes necessary to protect the interests of 
the association or its members, and no director shall be accepted as surety 
on such bonds, and no person shall be accepted as surety on the bond of 
more than one officer of said association. The directors shall be individually 
liable for loss to the association or its members caused by their failure to 
require a compliance with the provisions of this section. [Same, § 6.] 

S E C . 1896. Same. The officers of any domestic local building and loan 
or savings and loan association who sign or indorse checks or handle any 
funds or securities of said association shall give such bonds or fidelity 
insurance for the faithful performance of their duties in such sum as the 
board of directors may require, and no such officer shall be deemed qualified 
to enter upon the duties of his office until his bond is approved by the board 
of directors and the clerk of the district court of the county of the principal 
place of business of said association. Said bonds shall be deposited with 
the said clerk, and it is hereby made the duty of the said clerk to approve 
said bonds and to receive the same as herein provided. No person shal l be 
accepted as surety on the bond of more than one officer of said association. 
All such bonds shall be increased or additional securities required by the 
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board of directors or by the clerk of said district court when it shall be 
deemed necessary to protect the interests of the association or its members. 
The directors shall be individually liable for loss to the association or to 
its members caused by their failure to require a compliance with the pro
visions of this section. [Same, § 7.] 

SEC. 1897. Banking prohibited. It shall be unlawful for any build
ing and loan or savings and loan association to receive deposits of money 
without issuing shares of stock for the same, or to transact a banking busi
ness. [Same, § 8.] 

SEC. 1898. Nature of business—statement. All building and loan 
or savings and loan associations, upon receiving the certificate from the 
auditor, shall have power, subject to the terms and conditions contained in 
their articles of incorporation and by-laws, to issue stock to members to be 
paid for in single, stated, or monthly payments, but not more than ten 
thousand dollars of stock, computed at par value, of any kind shall be 
issued to one person; to assess and collect from members such dues, 
membership fees, fines, premiums, and interest on loans as may in the 
articles of incorporation and by-laws have been provided, and the same 
shall not be held to be usurious; to permit members, other than holders of 
guarantee stock, to withdraw all or a part of their stock deposits upon such 
terms and at such times as the articles of incorporation and by-laws may 
provide; to acquire, hold, encumber and convey such real estate and personal 
property as may be necessary for the transaction of their business; to make 
loans to members on such terms, conditions and securities as the articles of 
incorporation and by-laws provide; said loans to be made only on real estate 
security, or on the security of their own shares of stock, not to exceed 
ninety per cent, of the withdrawal value thereof. It shall be the duty of 
the secretary of every such association doing business in this state to prepare, 
on or before February fifteenth of each year, a duly verified statement, 
showing the book value and withdrawal value of a share of each class of 
stock in said association, for each monthly period up to January first pre
ceding, and file the same with the auditor of state, which shall be preserved 
in his offlse. And the said association shall, on or before February fifteenth 
of each year, mail to each shareholder a written or printed copy of the 
same. In case of foreclosure, the borrower shall be charged with the full 
amount of the loan made to him, together with the dues, interest, premium 
and fines for which he is delinquent, and he shall be credited with the same 
value of his pledged shares as if he had voluntarily withdrawn the same. 
In event that judgment is obtained against a borrower from a building and 
loan association, no greater recovery shall be had than the net amount of 
principal actually received, with interest thereon at a rate not greater than 
twelve per centum per annum on the net amount of loan actually received 
by and paid to borrower, with statutory attorney fees; no evasion of this 
provision shall be had by means of any dues, membership fees, premiums, 
fines, forfeitures or other charges, any agreement to the contrary notwith
standing. [Same, § 9; C.73, §§ 1185, 1186.] 

Former provisions as to such associations upon the amount actually loaned, the con-
held, not to authorize the taking of interest tract is usurious: Hawkeye Benefit and Loan 
upon the premium bid for the loan. If the Ass'n v. Blackburn, 48-385; Burlington Mut. 
interest charged is more than lawful interest Loan Ass'n v. Heider, 55-424. 

SEC. 1899. Investment of funds. All funds, except those necessary 
to defray the expenses of the association, shall be invested for the benefit 
of the shareholders. For every loan made a non-negotiable note or bond 
secured by first mortgage on real estate shall be given, unless the prior 
mortgage is to the same association; then a second mortgage may be taken 
to secure said note, except when such loan is on the withdrawal value of 
stock only. Said note or bond shall be accompanied by the transfer of the 
shares of stock of the borrower to the association, to be held as collateral 
security. [26 G. A., ch. 85, § 10.] 
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SEC. 1900. Voting shares of stock. Each member shall have one vote 
for each one hundred dollars of stock par value owned and held by him at 
any election, and may vote the same by proxy, but no person shall vote 
more than ten per cent, of the outstanding shares at the time of said elec
tion. Any one depositing or transferring stock to the association as collat
eral security shall be deemed the owner of such stock within the meaning 
of this section. [Same, § 11.] 

SEC. 1901. Guardians—executors—trustees. Any guardian, exec
utor, administrator or trustee shall have the right to vote, manage and 
control the shares held by him in his representative capacity. [Same, § 12.] 

SEC. 1902. Expenses—dividends. The expenses of every such asso
ciation shall be paid from the earnings, or from a fixed charge provided 
for in the by-laws, and said expenses shall not exceed eight dollars for the 
maturing of every one hundred dollars of installment stock, said sum to be 
equitably distributed over the maturity period; and two dollars per year for 
every one hundred dollars for full paid or prepaid stock. The net earn
ings of such association shall be apportioned as a dividend, annually, semi
annually or quarterly, to members, in such manner as the articles of incor
poration and by-laws may provide. Membership fees and expenses incurred 
in making loans shall not be deemed a part of the expenses of the associa
tion. [Same, § 13.] 

SEC. 1903. Dues—premiums—losses. Dues, fines, premiums, and 
interest less current expenses, shall accrue to the shareholders, and any 
net loss shall be deducted before declaring any dividend. [Same, § 14. ] 

SEC. 1904. Examination. At least once in each year the auditor of 
state shall, by himself or some competent person appointed by him, make 
an examination of all domestic and foreign building and loan and savings 
and loan associations doing business in this state, and may examine under 
oath any officer, agent or employe of the association, or other person, and 
may compel the production of its books and papers, and for this purpose 
such examiner shall have the same power as the district court to secure the 
attendance of witnesses and the production of such books and papers, and 
to punish as for contempt. If the examination is made by the auditor in 
person, he shall receive his actual expenses. If by another, his actual 
expenses and five dollars per day, which in either case shall be paid by the 
association examined: provided, the expense charged for such examination 
to any one association shall not exceed two hundred dollars for any one 
year. A record of such examination shall be kept in the auditor's office, 
showing in detail as to each association all matters connected with the con
duct of the business, its financial standing and everything touching its 
solvency, plan of business, and integrity. If the report is made by another 
than the auditor, it shall be under oath. Examinations may be made at such 
other times as the auditor may order. If any such association refuse to sub
mit to such examination, the auditor shall revoke its certificate of authority. 
[Same, § 15.J 

SEC. 1905. At request of shareholders. "When twenty shareholders 
of any domestic local building and loan or savings and loan association 
shall in writing request the auditor of state, he shall have the same 
authority and shall proceed to make an examination of the affairs of such 
association in the manner provided in this chapter for the examination of 
domestic associations, and the costs and penalties shall be the same. 
[Same, § 16.] 

SEC. 1906. Auditor's report. The auditor shall, in his biennial report 
to the governor, state the general conduct and condition of the building and 
loan or savings and loan associations doing business in the state, with such 
suggestions as he may deem expedient. Such report shall also include the 
information contained in the statements of the associations, arranged in 
tabulated form, with the names and compensations of the clerks employed 
by him, the entire income, the source whence derived, and the expense 
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•during the year ending on the thirty-first day of December, in detail. 
[Same, § 17.] 

S E C . 1907. Proceedings against , b y state. When any building and 
loan or savings and loan association is conducting its business illegally, or 
in violation of its articles of incorporation or by-laws, or is practicing 
deception upon its members or the public, or is pursuing a plan of business 
that is injurious to the interests of its members, or its affairs are in an 
unsafe condition, the auditor of state shall notify the directors thereof, and, 
if they shall fail to put its affairs upon a safe basis, he shall advise the 
at torney-general thereof, who shall take the necessary steps to wind up its 
affairs in the manner provided by law. [Same, § 18.] 

S E C . 1908. F o r e i g n companies . If any foreign building and loan 
or savings and loan association, as herein defined, desires to t ransact busi
ness within this state, it shall furnish to the executive council a certified 
copy of its articles of incorporation, or charter and by-laws, and a certified 
•copy of the state laws under which it is organized, together with a report 
for the year next preceding, verified by its president, vice-president, secre
tary, and at least three directors, which report shall show: 

1. The amount of its authorized capital stock and the par value of each 
share ; 

2. The number of shares sold during the year; 
3. The number of shares canceled or withdrawn during the year; 
4. The number of shares in force at the end of the year; 
5. A detailed statement of all funds received during the year and all 

•disbursements ; 
6. The salaries paid each of i ts officers; 
7. A detailed statement of its assets and liabilities at the end of such 

y e a r and the nature thereof; 
8. Any other matters of fact which the council may require. Upon 

receipt of such report the council, if it finds therefrom that the association 
is properly managed, that its financial condition is satisfactory, and that 
its business is conducted upon a safe and reliable plan and one equitable to 
its members, shall so certify upon such copy and statement, and, the same 
being filed with the auditor, he shal l issue a like certificate as in the case 
•of domestic associations. [Same, § 19.] 

S E C . 1909. Securi t ies deposited. Every such foreign building and 
loan or savings and loan association, before the state auditor shal l issue to 
it a certificate, shall comply with the following provisions: 

1. I t shall deposit with the auditor of state one hundred thousand dol
lars, either in cash, or bonds of the United States or of the state of Iowa, 
•or of any county or municipal corporation of the state of Iowa, or notes 
secured by first mortgage on real estate, or a l ike amount in such other 
security as shall be satisfactory to said auditor. 

2. Such foreign association may collect and use the interest on any 
securities so deposited as long as it fulfills its obligations and complies 
with the provisions of this chapter. I t may also exchange them for other 
securities of equal value and satisfactory to said auditor. [Same, § 20.] 

S E C . 1910. Liabi l i ty for c laims. The deposit made with the auditor 
shall be held as security for all claims of resident shareholders of the state 
of Iowa against said association, and shal l be liable for all judgments or 
•decrees thereon, and subject to the payment of the same. [Same, § 21.] 

S E C . 1911. Service of process . Such foreign association shall also 
file with the auditor of this state a duly authenticated copy of a resolution 
adopted by the board of directors of such association, st ipulating and agree
ing that, if any legal process or notice affecting such association be served 
on the said state auditor, and a copy thereof be mailed, postage prepaid, by 
t h e par ty procuring and issuing the same, or his attorney, to said associa
tion, addressed to its home office, then such service and mailing of such 
process or notice shal l have the same effect as personal service on said 
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association within this state. When proceedings have been commenced 
against or affecting any foreign building and loan or savings and loan asso
ciation, as contemplated herein, and notice has been served upon the aud
itor of the state, the same shall be by duplicate copies, one of which shall 
be filed in his office, and the other mailed by him, postage prepaid, to the 
home office of such association. [Same, § 22.] 

S E C . 1918. F i l i n g amendments to art ic les . All foreign building and 
loan or savings and loan associations shall file with the auditor of state, 
within ten days after their adoption, a duly certified copy of any amend
ment or amendments to their articles of incorporation or by-laws that may 
have been adopted. [Same, § 23.] 

S E C . 1913. F e e s . Foreign building and loan or savings and loan asso
ciations shall pay to the auditor of state the following fees, which shall be 
paid by him into the state t reasury : For each application to do business in 
this state, one hundred dollars; for each certificate of authori ty and each 
annual renewal thereof, fifty dollars; for filing each annual statement of the 
assets of the association, as shown by the statement filed, amounts to fifty 
thousand dollars or less, three dollars; if more than fifty thousand dollars 
and less than one hundred thousand dollars, five dol lars ; if more than one 
hundred thousand dollars and less than two hundred and fifty thousand dol
lars, ten dollars; if more than two hundred and fifty thousand dollars, and 
less than five hundred thousand dollars, twenty dol lars ; if more than five 
hundred thousand dollars and less than one million dollars, thir ty dollars; 
and if more than one million dollars, fifty dollars. Domestic building and 
loan or savings and loan associations shall pay to the auditor of state the 
sum of twenty-five dollars for each certificate of authori ty and each renewal 
thereof, and for filing each annual statement, ten dollars. Domestic local 
building and loan or savings and loan associations shall pay to the auditor 
of state for filing each annual statement the sum of five dollars. [Same, § 
24.] 

S E C . 1914. A n n u a l s tatement . All building and loan or saving and 
loan associations doing business in this state shall, on or before the first 
day of February of each year, file with the auditor of s tate a detailed report 
and financial statement of their business for the year ending the thirty-first 
day of December next preceding, and such repor t shall be verified by the 
president and secretary or by three directors of the association, and such 
report shall show: 

1. The date when the association was incorporated and the par value of 
each share of stock; 

2. The number of shares sold during the year; 
3. The number of shares canceled or withdrawn during the year; 
4. The number of shares in force at the end of the year; ' 
5. A detailed statement of receipts and disbursements, showing spe

cifically from what source received and in what manner applied; 
6. A statement of the assets and liabilities a t the end of the year; 
7. The salary paid to each of its officers during the year; 
8. All foreign building and loan or savings and loan associations shall, 

in addition to the above, report the name of each shareholder of such asso
ciation residing within the state of Iowa, together with the post-office address 
of each, and the number of shares owned by each of said persons on the first 
day of January preceding, and the cash value of each of said shares on said 
date. [Same, § 25.] 

S E C . 1915. Pena l ty . If an association shall fail or refuse to furnish to 
the auditor of state the report above required, it shall forfeit the sum of 
twenty-five dollars for every day such repor t shall be withheld, and the 
auditor of state may maintain an action in the name of the state to recover 
such penalty, and the same shall be paid into the t reasury of the state. 
[Same, § 26.] 
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SEC. 1916. Laws of other states—reciprocity. When by the laws of 
any other state, territory, country or nation, or by the decision or rulings 
of the appropriate and proper officers thereof, any greater taxes, fines, 
penalties, licenses, fees, deposits of money or other securities, or other 
obligations or prohibitions, are demanded of building and loan or savings 
and loan associations of this state, as a condition to be complied with before 
doing business in such other state, territory, country or nation, or their 
agents therein, than are imposed upon foreign associations doing business 
in this state, so long as such laws continue in force, the same requirements, 
obligations and prohibitions of whatever kind shall be imposed on all 
building and loan or savings and loan associations of such other state, 
territory, country or nation doing business in this state, and upon their 
agents. It is hereby made the duty of the auditor of state to enforce the 
provisions of this section. [Same, § 27.] 

SEC. 1917. Revocation of certificate. If a certificate of authority to 
do business shall have been issued to any association, and it shall violate 
any of the provisions of this chapter, the auditor of state shall revoke the 
same. [Same, § 28.] 

SEC. 1918. False statements. If any officer, director or agent of any 
building and loan or savings and loan association shall knowingly and wil
fully swear falsely to any statement in regard to any matter in this chapter 
required to be made under oath, he shall be guilty of perjury. If any 
director of any such association shall vote to declare a dividend greater 
than has been earned; or if any officer or director or any agent or employe 
of any such association shall issue, utter, or offer to utter, any warrant, 
check, order or promise to pay of such association, or shall sign, transfer, 
cancel or surrender any note, bond, draft, mortgage, or other evidence of 
indebtedness belonging to such association, or shall demand, collect or 
receive any money from any member or other person in the name of such 
association without being authorized to do so by the board of directors in 
pursuance of its lawful power; or if any such officer, director, agent or 
employe shall embezzle or convert to his own use, or shall use or pledge 
for his own benefit or purpose, any moneys, securities, credits, or other 
property belonging to the association, or shall knowingly do or attempt to 
do any business for such association that has not procured and does not hold 
the certificate of authority therefor as in this chapter provided, or shall 
knowingly make or cause to be made any false entries in the books of the 
association, or shall, with the intent to deceive any person making an 
examination in this chapter required to be made, exhibit to the person mak
ing the examination any false entry, paper or statement, or shall knowingly 
do or solicit business for any building and loan or savings and loan associa
tion which has not procured the required certificate therefor, he shall be 
fined in any sum not exceeding ten thousand dollars, or imprisoned in the 
penitentiary not exceeding ten years, or punished by both such fine and 
imprisonment. [Same, § 29.] 

SEC. 1919. Associations in existence. All building and loan or sav
ings and loan associations having heretofore transacted business in this 
state, which shall not have complied with the provisions of this chapter, 
shall have the right to close up their business and fulfill their contracts 
heretofore entered into with the residents of this state, without being sub
ject to the penalties prescribed in this chapter. [Same, § 32.] 

SEC. 1980. Taxation of shares. Shares of stock issued by building 
and loan or savings and loan associations shall be classified as moneys and 
credits for the purposes of taxation. [Same, § 33.] 
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TITLE X. 
OF INTERNAL IMPROVEMENTS. 

CHAPTER 1. 
OF MILL DAMS AND RACES. 

SECTION 1921. Petition. Any person who owns land on one or both 
sides of a water course, and desires to erect or heighten any dam thereon, 
or construct or enlarge a race therefrom, for the purpose of propelling any 
mill or machinery, erected or to be erected thereon, by the water thereof, 
may file in the office of the clerk of the district court of the county in which 
such mill or machinery is, or is to be erected, a petition, designating himself 
as plaintiff and the owners of lands affected thereby as defendants, and 
describing with reasonable certainty the locality where such mill or ma
chinery is or is to be erected, with that of such dam or race, and also of 
the lands that will be overflowed or otherwise affected thereby. [C. 73, §§ 
1188-9; R., §§ 1264-5, 1274.] 

The action here contemplated is to be com- properly be condemned. If such statutes 
menced by the mill-owner. The land owner were now enacted for the first time it is pos-
is left to his common-law remedy or his rem- sible, if not probable, that they would not be 
edy in equity. And the mill-owner may, sustained: Fleming v. Hull, 73-598. 
after proceedings are commenced, dismiss There is no limitation as to the purpose 
them without the consent of the other party: for which the mills and other machinery are 
Hunting v. Curtis, 10-152. to be used: Burnham v. Thompson, 35-421. 

The statute does not require that the pe- The proceedings need not necessarily be 
tition should be sworn to: Gfammell v. Potter, had before the work is commenced, but may 
2-562. be instituted while it is in progress: Ibid. 

The dam, when erected in accordance In the proceeding compensation for dam-
with these provisions, will not be a nuisance, ages arising after the filing of the petition 
but may be so erected and maintained as to and before the assessment by the jury should 
become such: State v. Close, 35-570. be allowed: Ibid. 

This and the following sections are not I t is only injuries to lands which will be 
unconstitutional: Burnham v. Thompson, 35- directly affected by the erection of the dam 
421; the use, though for private profit, is such which are contemplated. And the owner of 
a public one as to authorize the taking of pub- lands remote from the dam and not fronting 
lie property therefor [arguendo): Stewart v. upon the river need not be made party to the 
Board of Supervisors, 30-9. proceedings and cannot afterwards recover 

Before the utilization of steam, the estab- for injuries suffered, as, for instance, satura-
lishment of mills and manufactories and the tion by percolation: Wilson v. Hanthorn, 72-
use of water-power was deemed a public ne- 451. 
cessity for which private property might 

SEC. 1922. Order for a jury—notice. The clerk shall thereupon 
issue an order, with a copy of the petition attached, directed to the sheriff, 
commanding him to summon a jury of twelve disinterested electors of his 
county to meet on a day fixed therein, and upon the lands described, which 
order, including the copy of the petition, shall be served on the defendants 
in the same manner and for the same length of time previous to the day 
fixed in the order as is required for the service of original notices. When 
service is made upon a minor or insane person having no guardian, the 
clerk at the time of issuing the order shall, by indorsement made thereon, 
appoint a suitable person to make defense for him. [C. 73, § 1190; R., §8 
1266, 1270.] 

Where the husband is made party to the proceedings for condemnation: Lummery v. 
proceeding as the owner of the land the fact Braddy, 8-33. 
that he afterwards has the title vested in If, upon motion, the writ is quashed, the 
his wife collusively will not enable him to court should award another, no original no-
bring action for damages in disregard of tice of such second writ being necessary: 

Burnham v. Thompson, 35-421. 
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S E C . 1923. Lands i n another county . If any of the lands are situ
ated in a different county than that in which the petition is required to be 
filed, the proceedings shall apply thereto to the same extent as if such lands 
were situated in the county where it is filed. [C. 73, § 1191; R., § 1270.] 

S E C . 1924. Ac t ion of jury . The jury shall be sworn to, and shall, 
impartially and to the best of their skill and judgment view the lands 
described in the petition, and ascertain and appraise the damages each 
of the defendants will sustain by reason of such lands being overflowed or 
otherwise injuriously affected by the dam or race, or heightening or enlarg
ing the same, and ascertain whether the dwelling-house, outhouse, orchard, 
or garden of any defendant will be so affected, and, if so, whether the same 
has been placed there for tha t purpose. [C'73, § 1192.] 

It is not necessary that the inquisition of to be looked at in estimating the damages, 
the jury shall say how far the lands of the The flooding of a coal bed or stone quarry, 
claimant may be affected by the overflow: or loss of a spring, or the destruction of a 
Gammell v. Potter, 2-562. ford, should be taken into consideration: 

The overflow of agricultural land and the Walters v. Houck, 7-72. 
consequent damage is not the only matter 

S E C . 1925. Evidence—report . The jury may, in addition to examin
ing the premises, hear and examine witnesses, and shall report their findings 
in writing, and attach the same to the order, which shall be returned by the 
sheriff to the clerk. [C'73, § 1193.] 

Failure of the jury to estimate damages giving a right of action to the applicant for 
which should be included must be taken ad- any loss or damage resulting, but not actu-
vantage of either in an application to the ally foreseen by the jury, nor estimated by 
court to set aside the verdict and award a them on the inquest: Gammell v. Potter, 6-
new inquiry, or else under the provision 548. 

S E C . 1926. Appeal . Ei ther par ty may appeal from such assessment of 
damages to the district court within thir ty days after the assessment is made, 
in the manner, and the proceedings on such appeal shall be, as provided in 
case of appeals from assessment of damages in taking proper ty for works 
of internal improvement. [15 G. A., ch. 22, C. '73, § 1194.] 

S E C . 1927. Cause s h o w n . "When the report of the jury is filed, the 
clerk shall issue an order, directed to the defendants, requir ing them to 
appear at the next term of court and show cause why a license should not 
be granted to construct or heighten the dam, or construct or enlarge the 
race; which order shall be served in the same manner as the original order 
in the proceeding. [C. 73, § 1195; K , § 1268.] 

S E C . 1928. Objections filed—pleadings—another j u r y . On or before 
the day fixed in the order to show cause, the defendants may file any 
objections they see proper to the prior proceedings, or to grant ing the 
license. The petition and objections shall constitute the pleadings, and may 
be amended upon such reasonable terms as the court may order; and if the 
proceedings of the jury are found defective in substance, it may direct a new 
jury to be impaneled and prescribe the terms of the notice to be given. The 
return of the sheriff may be amended at any stage of the proceedings in 
accordance with the facts. [C. 73 , § 1196.] 

A defendant may plead and prove, by way quiry. Until set aside their ascertainment 
of objection, facts tending to show that the must be considered conclusive: Gammell v. 
granting of the license would be unreasona- Potter, 6-548. 
ble or not for the public benefit; but he can- The overruling by the court of a motion 
not thus set up matters legitimately involved to set aside the verdict of the jury and quabh 
in the question of damages submitted to the the writ may be appealed from, without any 
jury, and pertinent only to an application to final judgment having been rendered: Bttrn-
set aside their finding and award a new in- ham v. Thompson, 35-421. 

S E C . 1929. Ev idence taken. Evidence may be taken, to be introduced 
on the final hearing before the court, in the same manner as in equitable 
actions. [C'73, § 1197.] 

S E C . 1930. L icense granted. If the court shall find tha t neither the 
dwelling-house outhouse, garden or orchard of any defendant will be 



671 
Tit. X, Ch. 1. MILL DAMS AND RACES. §§ 1931-193& 

overflowed or injuriously affected, or that the same were placed on the-
premises for the purpose of being thereby overflowed or injuriously affected, 
and the same is reasonable and for the public benefit, license shall be granted 
to construct such dam or race thereon, the plaintiff paying to the rightful 
parties the damages found by the jury and decreed by the court. [C. 73, 8 
1193, 1198; R., § 1269.] 

SEC. 1931. Forfeiture of. If the plaintiff does not begin within one 
year from the granting of the license to construct said dam or race, and 
finish and have in operation the mill or machinery within three years there
after, and afterwards keep it in good repair for the accommodation of the 
public, or, in case it or the machinery is destroyed, he shall not begin to 
repair or rebuild the same within one year, and finish it within three years, 
the license shall be forfeited. [C.73, § 1199; R., § 1269.] 

SEC. 1932. Continuance. If the order shall not be executed by the 
sheriff on the day therein mentioned, he may, from time to time, appoint 
another day, notice thereof being given to the parties interested as herein
before provided; and if the inquest cannot be completed in one day, the 
sheriff shall adjourn the same from day to day until it is. [C. 73, § 12C0; 
R., § 1270.] 

SEC. 1933. No bar to action. No proceedings under this chapter shall 
bar an action which could have been maintained if this chapter had not 
been enacted, unless the prosecution or action was actually foreseen and 
estimated upon the inquest. [C. 73, § 1201; R., § 1271.] 

This section does not bar an action for was therefore barred: Watson v. Van Meter, 
damages accruing before the proceeding. 43-76. 
But where the jury found that certain land The fact that the land owner is entitled 
would be affected, but allowed no damages, to recover damages not foreseen and esti-
held, that nevertheless, an action for dam- mated by the jury does not entitle him to 
ages subsequently suffered must have been maintain an in junction to restrain the mainte-
foreseen and estimated, and that such action nance of the claim: Lummery v. Bradcly, 8-33. 

SEC. 1934. New party. Any owner of land affected by any proceed
ings under this chapter, who has not been made a party thereto, may be-
brought in by proper proceedings at any time before final decree. [C. 73, 
§ 1202; R., § 1272.] 

SEC. 1935. Costs. Costs and fees under this chapter shall be the same-
as in other cases for like services, and shall be paid by the plaintiff. [C. 
73, § 1203; R., § 1273.] 

SEC. 1936. Right to repair. Where the water backed up by any dam 
belonging to any mill or machinery is about to break through or over the 
banks of the stream or race, or to wash a channel, so as to turn the water 
of such stream or race, or any part thereof, out of its ordinary channel, 
whereby such mill or machinery will be materially injured or affected, the 
owner or occupant of such mill or machinery, if he does not own such banks 
or the land lying contiguous thereto, may, if necessary, enter thereon, and 
erect and keep in repair such embankments and other works as may be 
necessary to prevent such water from breaking through or over the banks, 
or washing a channel as aforesaid; such owner or occupier committing 
thereon no unnecessary waste or damage, and being liable to pay all 
damages which the owner of the lands may actually sustain by reason 
thereof. [C. 73, § 1204; R., §§ 1275-6.] 

SEC. 1937. Penalty for injuring embankment. If any person shall 
injure, destroy or remove any such embankment or other works, the owner 
or occupier of such mill or machinery may recover of such person adl 
damages he may sustain by reason thereof. [C. 73, § 1205; R., § 1277.] 

SEC. 1938. Fall below dam. Any person owning and using a water 
power for the purpose of propelling machinery shall have the right to 
acquire, maintain and utilize the fall below such power for the purpose of 
improving the same, in like manner and to the same extent as provided i a 
this chapter for the erection or heightening of mill dams. After such. 
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r ight has been acquired, the fall shall be considered par t and parcel of said 
water power or privilege, and the deepening or excavating of the stream or 
tail race, as herein contemplated, shall in no way affect any r ights re la t ing 
to such water power acquired by the owner thereof prior to such change. 
£C. 73 , § 1206.] 

C H A P T E R 2. 

OP LEVEES, DRAINS, DITCHES AND WATER COURSES. 

S E C T I O N 1939. Superv i sors to locate . The board of supervisors of 
any county may locate and cause to be constructed levees, ditches or drains, 
or change the direction of any water course in such county, Avhenever the 
same will be conducive to the public health, convenience or welfare. [19 
G. A., ch. 44, § 1; 16 G. A., ch. 140, § 1; C.73, § 1207.] 

The provisions of this chapter are consti- The county is not liable for damages to 
tutional: Hatch v. Pottawattamie County, 43- land caused by a ditch becoming obstructed: 
442. Dashner v. Mills County, 88-401. 

The work is not to be undertaken for The remedy of the person damaged in 
private advantage, but for the public good: such case would be to make application for 
Patterson v. Baumer, 43-477. • the repair of the ditch and to have a special 

assessment made for that purpose: Ibid. 

S E C . 1940. Proceedings—bond.—survey—notice. A petition signed 
by a majority of the persons resident in the county, owning land abutt ing 
upon such proposed improvement, shall be first filed in the office of the 
county auditor, sett ing forth the necessity for the same, the start ing point, 

/
Q / - <v- route and terminus, together with a bond, with sufficient sureties to be 
¡ •* approved by him, conditioned to pay all costs and expenses incurred in 

case the supervisors refuse to grant the prayer of the petition. The audi
tor shall thereupon place a copy of the petition in the hands of the county 
surveyor or a competent engineer, who shall make a survey of the pro
posed improvement, and return a plat and profile thereof to the auditor; 
which re turn shall set forth a full and detailed description thereof, its 
availability, necessity and probable cost, with a description of each t rac t 
of land owned by different persons, through or abutting upon which the 
improvement is proposed to be located, how it will be affected thereby, and 
its situation and elevation as compared with that of adjoining lands, with 
such other facts as he may deem material. The auditor shall immediately 
thereafter cause notice in writing to be served on the owner of each t ract of 
land, through or abutting upon which the proposed improvement is to be 
located, who is a resident of the county, of the pendency and prayer of said 
petition, and the session of the board of supervisors at which the same will 
be heard, which notice shall be served ten days prior to said session in the 
same manner that original notices are required to be served. In case any 
such owner is a non-resident of the county, such notice as to him shall be 
published for two consecutive weeks in some newspaper published in the 
county, proof thereof being made by affidavits as in case of legal notices 
published in newspapers, which proof shall be filed with the board. [19 G. 
A., ch. 44, § 2 ; C.73 , §1208.] 

A petition to the court signed by the resi- facts necessary to show that the supervisors 
dents interested in the improvements as pre- acquired authority to act, such as that the 
scribed in this section is a jurisdictional petition was signed by the required number 
matter. Unless the requirements of the of residents: Sichman v. Board of Supervis-
statute in this respect are complied with the ors, 70-627. 
supervisors can obtain no jurisdiction. In A person who signs a petition and after-
the absence of a showing by the record of wards a remonstrance must be regarded not 
the board or in some other manner author- as a petitioner but as a remonstrant: Ibid. 
ized by law, no presumption will be exer- The petition must be signed by a major-
cised of the existence of the jurisdictional ity of the persons residing in the county 
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owning land adjacent to the proposed Am- as the legislature might have dispensed 
provement, otherwise the-board will not with this requisite in the first instance, it 
have the jurisdiction to levy taxes: Shaw v. was within its power to do so by a subse-
Supervisors of Johnson County, 72-763. J quent curative act: Bichman v. Supervisors 

Where the proceedings of a board of su- of Muscatine County, 77-513. 
pervisors for the construction of a levee Action by certiorari to review the action 
were void for want of jurisdiction because a of the board of supervisors in levying a tax 
petition was not filed in the office of the to pay for the construction of a ditch, the 
county auditor, signed by a majority of the proceedings for the establishment of which 
persons residents of the county owning are void, may be brought within one year 
lands adjacent to the improvement, setting after the levy of the tax: Shepard v. Super-
forth the necessity for the same, and the visors of Johnson County, 72-258. 
starting point, .route and termini, held, that 

SEC." 1941. Locat ion—damages . The board, at the session set for 
hearing said.petition, shall thereuponproceed to hear and determine^the peti
tion, and, if necessary, view the premises, and if they find such improve
ment conducive to the public health, convenience or welfare, and no claims 
shall have been made for damages as provided in the next section, they 
shall locate and establish the same on the route specified in the plat and 
re turn of the county surveyor or engineer. But if any such claim has been 
made, further proceedings shall be adjourned to the next regular session, 
and the county auditor shall forthwith appoint appraisers to assess such 
damages, who shall proceed in the manner provided by law for the assess
ment of damages in the opening of roads; and the sum so assessed in favor 
of said claimant shall be paid in the first instance by the part ies benefited 
by such improvement, or secured to be paid upon such terms and conditions 
as the county auditor may deem just and proper; and the board shall, at the 
next regular session after such damages have been assessed and paid, or 
secured, as aforesaid, proceed to locate and establish the improvement as 
hereinbefore provided, and place a competent engineer in charge of the 
work. [19 G. A., ch. 44, § 3; C. 73, § 1209.] 

S E C . 1942. Claim for damages . Any person claiming damages as 
compensation for land required for the construction of such improvement, 
or for injury sustained by the change of direction of any such water course, 
shall make his application in writing therefor to the board of supervisors, 
on or before the first day of the session at which the petition has been set 
for hearing, and on failure to make the same shall be held to have waived 
his r ight thereto. [19 G. A., ch. 44, § 4; 16 G. A., ch. 140, § 2; C.73, § 1210.] 

S E C . 1943. "Work divided. When the board shall have established 
any such improvement, it shall divide the same into suitable sections, not 
less in number than the number of tracts of land of different owners through 
which the same may be located, and prescribe the time within which work 
upon each section shall be completed. [19 G. A., ch. 44, § 5; C. 73, § 1211.] 

S E C . 1944. Let t ing work—payment . The auditor shall cause notice 
to be given of the time and place of letting, the kind and approximate 
amount of work to be done on each section, and the time fixed for its com
pletion, by publication for thir ty days in some newspaper printed in said 
county, and shall let it upon each separate section to the lowest bidder 
therefor, who shall be required to execute a bond, with sufficient sureties, 
in an amount equal to ten per cent, of the estimated cost of the work so let, 
or deposit such .amount in cash with the auditor, as security for the per
formance of his contract. The engineer in charge oí the construction shall 
furnish the contractor monthly estimates of the amount of work done on 
each section, and upon the filing of the same with the auditor, he shall draw 
a warrant in favor of the contractor for eighty per cent, of the value of the 
work done, according to the estimate; and when said improvement is com
pleted to the satisfaction of the engineer in charge, and so certified by him 
to the auditor, he shall draw a warrant in favor of said contractor upon the 
levee or drainage fund for the balance due, as provided in the following 
section. If any person to whom any portion of said work has been let shall 
fail to perform the same as, and in the time, specified in his contract, the 

43 
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cash deposited by him shall be forfeited to, or the penalty named in the 
bond may be recovered in an action thereon by, the county auditor, for the 
benefit of the levee or drainage district, on said contract, as liquidated dam
ages, and it shall be relet by the auditor in the manner hereinbefore pro
vided. [19 G. A., ch. 44, § 6; 18 G. A., ch. 85, § 8; 16 G. A., ch. 140, § 1; C. 
.73, § 1212.] 

SEC. 1945. Costs and fees—how paid. The auditor and engineer shall 
each be allowed for their services such sum as may be fixed by the board of 
supervisors, and all other fees or costs shall be the same as is provided bylaw 
for like services in other cases, and if the county surveyor performs service 
in relation thereto, the same as is provided by law; all of which, together 
with damages assessed, shall be paid out of the county treasury from 
the fund.collected for that purpose, upon the order of t the county auditor. 
[16 G. A., ch. 140, § 3; C. 73, § 1213.] 

A payment out of the general funds con- not render the tax provided by"the~next sec-
trary to the provisions of this section does tion invalid: Patterson v. Baumer, 43-477, 481. 

S E C 1946. Assessment of costs and damages.' When'any" levee, 
ditch, drain, or change of direction of any water course shall have been 
located and established, as provided in this chapter, or when it shall be 
necessary to cause the same to be repaired or reopened, the auditor shall 
appoint three persons, one of whom shall be a competent civil engineer, 
and two who shall be resident freeholders of the county, not living 
within the township of townships where the improvement is or is to be 
located, and not interested therein or in a like question, nor related to any 
party whose land is affected thereby, who shall within twenty days after 
such appointment personally inspect and classify as "dry," "low," "wet," 
or "swamp " all the land benefited by the location and construction of the 
improvement, or the repairing or reopening of the same, and shall make an 
equitable apportionment of the cost, expenses, cost of construction, fees, and 
damages assessed for the construction J of. any such improvement, or of 
repairing or reopening the ' same,1 and'make report thereof in writing to 
the board of supervisors; which apportionment shall be assessed among the 
owners of the land along or in the vicinity of such improvement and to be 
benefited thereby, in proportion to the benefit to each of them, and levied 
upon the lands of the owners so benefited in said proportions, and collected 
in the same manner as other taxes are levied and collected for county pur
poses; which fund so collected shall be kept separate from other county 
funds, and shall be paid out only for purposes properly connected with the 
improvement, on the order of the county auditor, on claims properly certified 
by the engineer in charge of the improvement as in this chapter provided, or 
on the order of the board of supervisors. * The engineer shall receive for each 
day's service, while so engaged, five dollars, and the other commissioners 
shall each receive two dollars per day, to be paid out of the funds so col
lected. [21 G. A., ch. 139; 19 G. A., ch. 44, § 7; 16 G. A., ch. 140, § 4; C.73, 
§ 1214.] 

"Vicinity," as used in this section, does " the board to levy a tax to pay sucb warrant 
not mean adjoining to or abutting on, but is not necessary before maintaining such 
near by, close by, or neighboring, country, action. It seems, however, that the creditor, 
The board being vested with the power to after obtaining judgment on such warrant, 
determine what land in the vicinity should could not by mandamus compel the treasurer 
be assessed has a large discretion as a local to pay such judgment out of the general 
tribunal and may assess one parcel of land funds of the county, a method of raising 
more, another less, and others not at all: funds for the payment of such claims be-
Lambert v. Mills County, 58-666. ing provided by statute: Mills County Nat. 

As the county has thus ample power to Bank v. Mills County, 67-697. 
provide for the payment of a debt incurred Where the board of supervisors makes an 
for the construction of a ditch by the levy of equitable apportionment of the cost of a 
a special tax therefor, a judgment may be ditch and levy a tax therefor, an original 
rendered against it upon a warrant issued, petition for an injunction to restrain its col-
payable out of the special fund for the con- lection, when the only ground of complaint 
struction of such improvement. Demand on is that the ground is not benefited is not the 
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proper remedy: Hatch v.Pottaivaltmie County, 
43-442. 

By ordering' payment the board of super
visors determines that the work has been 
completed, and this is a matter within their 
authority to determine, and their action can 
not be reviewed in a proceeding' to enjoin 
the collection of taxes: Patterson v. Bawner, 
43-477. 

Irregularity in letting' of one contract 
should not render the tax levied by the 
county for payment of a ditch constructed 
void, when the tax levied was to pay for the 
cutiré work: Ibid. 

Land owners in the vicinity of an improve
ment must be presumed to have notice of the 
action of the county in ordering the work 
and causing it to be prosecuted, and of any 
irregularities in the letting of the contracts 
therefor, and by failure to object before the 
expenditure of money and labor by the county 
and the contractors, they will be estopped 
from objecting to the collection of the taxes: 
Ibid. 

The statute does not prescribe that in pro
ceedings for the reopening and repair of a 
ditch a petition shall be presented asking 
that the work be ordered, etc. These things 
are required when the ditch is first estab
lished and the work done, but not in case of 
repairs ordered: Yeomans v. Riddle, 84-147. 

The supervisors, by the petition, notice 
and other prior proceedings, acquired juris
diction of the matters involved, and of the 
lands and land holders, and the ditch having 
been constructed, the statute empowers 
them to keep it in existence in the manner 
prescribed in this section: Ibid. 

When it becomes necessary to reopen or 
repair a ditch, the auditor has power, with

out petition, and without direction of the 
supervisors, to appoint the commissioners 
contemplated by this section, who shall make 
an apportionment of the expenses and report 
to the board, whose duty it then becomes to 
assess such expenses and costs upon the 
owners of the lands benefited: Ibid. 

The repair of the ditch may involve work 
to be done elsewhere than in or at it. Its 
faults and imperfections may be removed by 
subsequent repairs and changes. It may be
come necessary to seek a new outlet and ter
minus in order to find the necessary fall: 
Ibid. 

The assessment under this section for re
pairs is in the nature of a tax, and the tax-
Çayer is not entitled to notice of the levy, 

'he right to appeal protects his interests: 
Ibid. 

The provisions of this section cover an 
assessment for the repairing or reopening a 
ditch as well as for its original construction 
and one whose property is likely to be dam
aged by obstructions in the ditch should take 
proper proceedings to have the ditch re
paired by an assessment for that purpose: 
Dashner v. Mills County, 88-401. 

Lands which are indirectly benefited by 
a levee, by the improvement of means of 
access by roads, and by the reclaiming of low, 
wet lands in the vicinity, may be assessed a 
proper proportion of the cost of the construc
tion of the levee: Chambliss v. Johnson, 77-
611. 

After the assessment is made, it is not 
allowable, upon appeal, to show that the 
lands assessed were not benefited by the im
provement, the only question which can be 
raised being as to whether or not they were 
assessed in the proper proportion: Ibid. 

SEC. 1947. Appeals. An appeal may be taken to the district court 
from the order of the board of supervisors in fixing the assessment upon 
lands, in the same manner appeals may be taken in the location of roads, 
and within the same time. But on such appeal it shall not be competent 
to show that the lands assessed were not benefited by the improvement. 
The petitioners, or any of them, and claimants for damages as compensa
tion for lands taken or injuries sustained in any such proceedings, may in like 
manner appeal from the order locating and establishing such improvement, 
or refusing so to do, or from the amount of damages allowed, and the county 
auditor shall keep a full and complete record of all proceedings in each 
case, and, upon an appeal being taken, shall make out transcripts thereof 
as provided in appeals taken from the assessment of damages in cases of the 
location of roads. [21 G. A., ch. 139; 19 G. A., ch. 44, §§ 7, 8, 11; 18 G. A., 
ch. 85, § 4; 16 G. A., ch. 140, §§ 4, 5; C. 73, §§ 1214-16.] 

No appeal from the action of the board After the assessment is made the only 
question which may be raised as to the as
sessment is whether the land in question 
has been assessed in its proper proportion: 
Chambliss v. Johnson, 77-611. 

in assessing the cost of the improvement 
upon land in the vicinity is provided for in 
behalf of the party whose land is assessed: 
Lambert v. Mills County, 58-666. 

SEC. 1948. Nuisance. Any ditch, drain or water course which is now 
or may hereafter be constructed so as to prevent the surplus and overflow 
waters from the adjacent land from entering the same, is hereby declared a 
nuisance, and the same may be abated as such; and the diverting, obstruct
ing, impeding, or filling up of such ditches, drains, or water courses, or 
breaking down of such levees in any manner by any person, without legal 
authority, is hereby declared a nuisance, criminally punishable as such. [21 
G. A., ch. 139; 19 G. A., ch. 44, § 7; 16 G. A., ch. 140, g 4; C. 73, §§ 1214, 1216.J 
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S E C . 1949. T h r o u g h t w o or more count ies . When the improvement 
petitioned for extends into or through two or more contiguous counties, 
or parts thereof, the boards of supervisors of each of the counties, upon 
the presentation of the petition, shal l appoint a commissioner, and the 
commissioners thus appointed, within twenty days after the selection of 
the one last named, shall meet and locate the same through or into said 
counties. They shall appoint a competent engineer, who shall have charge 
of the construction of the work, and with him shal l make a survey of the 
proposed levee, ditch, drain, or change of water course, and make written 
return thereof to the county auditors of the several counties in which the 
location shall be made in whole or in part ; which re turn shall in all 
respects be the same as is required in case of the location of such improve
ment in but a single county; and thereafter all subseqiient proceedings 
relat ing to the condemnation or taking of land, the compensation therefor, 
damages on account of the work, assessment of lands for taxation, and in 
every other matter and thing, shall in all respects be the same as in l ike 
cases where the improvement is situated in but one county. Appeals in 
such case may be taken to the district court of the county where the land 
is situated. [19 G. A., ch. 44, §§ 9-11; 18 G. A., ch. 85, §§ 2-5; 17 G. A., 
ch. 121.] 

The provisions of this section do not dis- the improvement: Bidvman v. Board of Su-
pense with the necessity for a petition signed pervisors, 70-627. 
by a majority of the residents interested in 

S E C . 1950. Apport ionment of assessments . If the first assessment 
made by the board of supervisors of the several counties is insufficient to 
pay the cost of construction, additional assessment may be made in the 
same ratio as the first; and they shall make additional assessments in like 
manner for repair ing said improvements, when needed; if a greater amount 
is collected in either county by such assessments than is required to pay 
for the work actually done therein, or if more work be done than the 
equitable tax in that county will pay for, then the boards of supervisors of 
the counties interested shall jointly meet and ascertain in which the excess 
and deficiency exist, and the excess shall be transferred to the county hav
ing a deficit, or, if there be more than one, then ratably to such counties. 
[19 G. A., ch. 44, § 11; 18 G. A., ch. 85, §§ 6, 7.] 

S E C . 1961. Levees , d i tches or drains i n publ ic h i g h w a y . Levees, 
ditches, drains and embankments may be located and constructed within 
the limits of public highways, on either or both sides of and along the same, 
to be so built as not materially to interfere with the public travel thereon, 
by taxation and assessment under the provisions of this chapter, and, when 
constructed, shall be under the control of the board of supervisors of the 
county in which they are situated; and it shall have power to grant a r ight 
of way thereon to any railway that will maintain them while used by it, 
subject to any claim for damages against the company in any condemnation 
proceedings which shall be instituted, and the damages awarded, paid, or 
secured to be paid before possession shall be given, but the county shall not 
be required on account thereof or otherwise to keep up such improvements 
at its expense. [20 G. A., ch. 186, § 1.] 

The board acquires jurisdiction of the land in the locality to be drained: Butts v. 
proceeding's to establish such drainage with- Monona County, 69 N. W., 284. 
in the territory and through the land in _ If the right of appeal exists when the tax 
question as it deems proper to effect the ob- is levied the statute is not unconstitutional 
ject of reclaiming all swamp and overflowed as to such tax: Ibid: Ycomans v.Middle.Si-lil. 

S E C . 1952. Pet i t ion for drain—proceedings. When the petition of 
one hundred voters of the county, setting forth that any body or district of 
land in said county, described by metes and bounds or otherwise, is subject 
to overflow, or too wet for cultivation, and the public health, convenience 
or welfare will be promoted by draining, ditching or leveeing the same, or 
changing a water course, and also a bond conditioned as required in case of 
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proceedings for the location of levees, drains, ditches, and changes of 
water courses shall be filed with the county auditor, he shall appoint a com
petent engineer or commissioner, who shall proceed to examine the lands 
described, and may survey and locate such improvement as may be neces
sary for the reclamation of such lands or any part thereof, and for the public 
health, convenience or welfare, and shall make substantially the same 
report, and the same proceedings shall be had, as is provided by law for the 
location and construction of ditches, drains, and changes in water courses, 
and two or more counties may in the same manner unite in such work. 
[Same, § 2.] 

The jurisdiction of the board to act at- prive the board of jurisdiction to act: Seibcrt 
taches as of the date of the filing of the peti- v. Lovell, 92-507. 
tion, and if the signatures to the petition It is not required that the petitioners 
are sufficient to confer such jurisdiction, the should reside near or be interested in the 
subsequent filing of a remonstrance signed proposed improvement: Ibid. 
by a portion of the petitioners will not de-

SEC. 1953. Drainage bonds. If the board of supervisors shall deter
mine that the estimated cost of reclamation of such district of lands is 
greater than should be levied in a single year upon the lands benefited, it 
shall fix the proportion that should be levied and collected each year, and 
may issue drainage bonds of the county, bearing not more than eight per 
cent, annual interest, and payable in the proportions and at the times when 
such taxes so apportioned will have been collected, and may devote the 
same at par to the payment of the work as it progresses, or may sell the 
same at not less than par and devote the proceeds to such payment; and 
should the cost of such work exceed the estimate, a new apportionment of 
taxes may be made, and other bonds issued and used in like manner; but in 
no case shall the bonds run longer than fifteen years, and at least ten per 
cent, in amount of those issued on the first estimate shall be payable 
annually. The board may divide the land to be benefited into drainage 
districts, which shall be accurately described and numbered, and such 
drainage bonds shall be in sums of not less than fifty dollars each, numbered 
consecutively, and issued as other county bonds are, and shall specify that 
they are drainage bonds, and designate by number the drainage district on 
account of which they are issued. In no case shall the amount of the bonds 
issued exceed fifty per cent, of the value of the lands in the drainage dis
trict,, as shown by the last assessment for taxation. Each bond so issued 
shall express on its face that it shall only be paid by taxes assessed, levied 
and collected on the lands within the district so designated and numbered, 
and for the benefit of which district such bond was issued. In no case 
shall any tax be levied or collected for the payment of such bond or bonds, 
or the interest thereon, on any property outside of the district so numbered, 
designated and benefited. [22 G. A., ch. 97; 20 G. A., ch. 186, § 3.] 

SEC. 1954. Tax to pay bonds. The board shall levy each year on 
the lands benefited a tax sufficient to pay the interest on such bonds, and so 
much of the principal as falls due in the succeeding year; and such tax 
shall be collected in the same manner as other county taxes, and carried to 
the credit of the drainage district on account of which the bonds are issued, 
and be used to pay the principal and interest of said bonds as the same fall 
due, and any surplus may be devoted to payment for works of reclamation 
in said district, or repairs thereof. [20 G. A., ch. 186, § 4.] 

SEC. 1955. Drains through, land of another—application—notice. 
When any person who is the owner of any swamp, marsh or wet land which, 
on account of its condition, may endanger the public health, or is not for 
that reason in a proper condition for cultivation, shall desire to construct 
any open ditch, tile or other underground drain for the purpose of draining 
such swamp land through the land of another, and shall be unable to agree 
in regard thereto with the owner of such land through whose land he desires 
to construct the same, he may file with the clerk of the township in which 
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said land is situated an application therefor, giving a description of the land 
through which it is desired to construct said drain, and the general course, 
character, size and depth of the same. The township clerk shall forthwith 
notify the trustees of the township of such application, who shall fix a time 
for the hearing of the same, not more than forty nor less than ten days 
distant. They shall cause the clerk to notify the parties, or their agents if 
the parties are not in the county, of the time and place of such hearing. In 
case a party is absent from the county and has no agent therein, service 
may be had by posting written notices in three public places in the township, 
at least thirty days before the hearing, one of which places shall be upon 
the said land. Whenever any railroad crosses the land of any person or 
persons who desire to drain their land for any of the purposes set forth in 
this section, the party or parties desiring such drain or drains shall notify 
the railroad company by leaving a written notice with the nearest station 
agent, stating in such notice the starting point, route and termination of 
such drain or drains, and if the railroad company refuse or neglect for the 
space of thirty days to dig across their right of way a drain of equal depth 
and size of the one dug by the party who wishes to drain his land, then the 
party who desires to drain the land may proceed to dig such drain, and the 
railroad company shall be liable for the cost of the construction of such 
drain, to be collected in any court having jurisdiction. [22 G. A., ch. 96, §§ 
1, 6; 20 G. A., ch. 188, §§ 1, 6.] 

Provisions authorizing proceedings by such drainage is required in the interest of 
which a land owner may acquire the right the public health by reason of land being 
to locate undergi-ound drains through the wet or swampy would be unconstitutional: 
land of another in other cases than where Fleming v. Mull, 73-598. 

SEC. 1956. Hearing—action of trustees. At the time set for said 
hearing, if the trustees are satisfied that the provisions of the preceding 
section have been complied with, they shall proceed to hear and detei'mine 
the merits of said application, objections thereto, and claims for damages 
that may be occasioned by the improvement contemplated. They shall have 
power to issue subpoenas for witnesses, examine them under oath, and 
enforce their attendance, in the same manner as a justice of the peace; said 
witnesses to be paid the same fees as are allowed witnesses before justices 
of the peace. They shall adjourn from day to day, if to them it shall seem 
advisable, but no adjournment shall be for a longer period than fifteen days. 
At the conclusion of the hearing, or so soon thereafter as practicable, the 
trustees shall make a decision in said matter, and, if they shall find that it 
will be beneficial to the public for said drain to be constructed, shall locate 
the same, and fix the points of entrance and exit on said land, the course of 
the same through the said land, the size and depth thereof, when it shall be 
constructed, how kept in repair, what connections may be made therewith, 
what compensation, if any, shall be made to the owner of such land for dam
ages by reason of such construction, and any other question arising in con
nection therewith. They shall reduce their decision to writing, which shall 
be filed with the clerk of said township, who shall record it in his book of 
records and cause it to be recorded in the office of the recorder of deeds of 
the county in which said land is situated, and said decision shall be final, 
unless appealed from as hereinafter provided. [Same, §§ 2, 3.] 

All the different facts enumerated as call- drainage would promote the public health, 
ing for a ditch should exist in a given case the establishment of the ditch will be in
to justify its establishment; and where the valid: Mull v. Baird, 73-528. 
record does not show that the township The presumption will be that there was 
trustees found that the lands to be drained not a finding by the trustees upon any fact 
were a source of disease, and that their not made of record: Ibid. 

SEC. 1957. Appeal. Either party may appeal to the district court from 
any such decision by causing to be served, within ten days from the time 
it was filed with the clerk, a notice in writing upon the opposite party of 
the taking of such appeal, which notice shall be served in the same manner 
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as is provided for the service of original notices. If the appellant is the 
party petitioning for the drain, he shall also file a bond, conditioned to pay 
all costs of appeal that may be assessed against him, which bond, if good 
and sufficient, shall be approved by the township clerk. The cause shall 
be tried in the district court by ordinary proceedings, upon such pleading 
as the court may direct, each party having the right to offer such testimony 
as shall be admissible under the rules of law. If the appellant does not 
recover a more favorable judgment in the district court than he received in 
the decision of the trustees, he shall pay all the costs of appeal. [Same, § 7.] 

A prior statute provided for an appeal only the land owner the right of trial by jury and 
in case damages were awarded, and was deprived him of his property without due 
therefore unconstitutional because it denied process of law: Fleming v. Hull, 73-598. 

SEC. 1958. Transcript. In case of appeal, the township clerk shall 
certify to the district court a transcript of the proceedings before the trustees, 
which shall be filed in said court with the appeal bond, the party appealing 
paying for said transcript and the docketing of said appeal, as in other 
cases. The party claiming damages shall be the plaintiff, and the applicant 
shall be the defendant; and the court shall render such judgment as shall 
be warranted by the verdict, the facts, and the law upon all the matters 
involved, and make such orders as will cause the same to be carried into 
effect. [Same, § 8.] 

SEC. 1959. Costs and damages paid. The applicant shall pay the 
costs of the trustees and clerk and for the serving of notices for hearing, 
the fees of witnesses summoned by the trustees on said hearing, and the 
recording of the finding of said trustees by the county recorder. He shall 
pay all damages awarded, before entering on the construction of the drain 
through the land of another. If, after the decision of the trustees locating 
said drain, the party applying therefor shall pay to the party through 
whose land said drain is to be constructed the damages awarded to said 
party, or shall pay the same to the trustees for his use, he may proceed to 
construct said drain in accordance with the decision of the trustees, and the 
taking of an appeal shall not affect his right to proceed with the construc
tion of the same. [Same, § 9.] 

SEC. 1960. Repairs. In case any dispute shall thereafter arise as to 
the repair of any such drain, the same shall be determined by said trustees 
upon application in substantially the same manner as in the original con
struction thereof. [Same, § 10.] 

SEC. 1961. Penalty for obstructing. Any person who shall dam up, 
obstruct or in any way injure any ditch or drain so constructed, shall be 
liable to pay to the person owning or possessing the swamp, marsh or 
other low lands, for the draining of which such ditch or ditches have been 
opened, double the damages that shall be sustained by the owner, and, in 
case of a second or subsequent offense by the same person, treble such 
damages. [C.73, § 1227.] 

SEC. 1962. Connecting drains. When any water course or natural 
drainage line crosses the boundary line between two adjoining land own
ers, and both parties desire to drain the land along such water course or 
natural drainage line, but are unable to agree as to the junction of the 
lines of drainage at the boundary line aforesaid, the township trustees 
shall have full power and authority, upon the application of either party, 
to hear and determine all questions arising between such parties, after giv
ing due notice to each of the time and place of such hearing, and may ren
der such decision thereon as to said trustees shall seem just. [22 G. A., ch. 
96, § 4; 20 G. A., ch. 188, § 4.] 

SEC. 1963. Along highways. Any person shall have the right to go 
upon any public road to construct an outlet to a drain, but he shall leave 
the road in as good condition as it was before the drain was constructed, 
the question as to such condition to be determined by the supervisor of 
roads of the district where the work is done. [Same, § 5.] 
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SEC. 1964. Drains across highways. When any water course or 
natural drain crosses any public road in the state, and the adjoining or 
abutting land owner wishes to cross said road with an underground tile 
drain, he shall notify the road supervisor having supervision over the road 
to be crossed, in writing, specifying the depth of drain and size of tile to be 
used in crossing said road, and give the road supervisor twenty days' time 
to construct said underground drain. [21 G. A., ch. 55, § 1.] 

S E C 1965. Supervisor shall construct. When the road supervisor 
receives said written notice, he shall order said drain constructed across 
said road, and pay for the tile and construction of the same out of any 
money or fund in his hands. [Same, § 2.] 

SEC. 1966. Construction by owner. If the supervisor fails to con
struct said drain within twenty days* time, then the abutting or adjoining 
land owner may go upon the road and construct the same across said road, 
and he shall receive pay for constructing the same, including tile used in 
crossing said road, out of any money or fund belonging to such road dis
trict; provided he shall leave the road in as good condition as it was before 
the drain was constructed. [Same, § 3.] 

DRAINAGE OF COAL LANDS OR LEAD MINES. 

SEC. 1967. Damages assessed. Any person or corporation owning or 
possessing any land underlaid with coal, who is unable to mine the same by 
reason of the accumulation of water in such mine, may drain the same 
through, over or under the surface of land belonging to another person, 
and if such person or corporation and the owner of the land cannot agree 
as to the amount of damages that will be sustained by such owner, the par
ties may proceed to have the necessai-y right of way condemned and the 
damages assessed in the manner provided for taking private property for 
works of internal improvement. [C. '73, § 1228.] 

SEC. 1968. Compensation. Any person or corporation who by 
machinery, such as engines or pumps, or by making drains or adit levels, 
or in any other way, shall rid any lead bearing mineral lands or lead mines 
of water, thereby enabling the miners and the owners of mineral interest 
in said lands to make them productive and available for mining purposes, 
shall receive one-tenth of all the lead mineral taken from said lands as 
compensation for said drainage. [C. '73, § 1229.] 

SEC. 1969. Setting apart. The owners of the mineral interest in said 
lands, and persons mining upon and taking lead mineral from said lands, 
shall jointly and severally set apart and deliver from time to time, when 
demanded, the said one-tenth part of the mineral taken from said lands to 
the person or corporation entitled thereto, and the owners of the mineral 
interest therein shall allow the party entitled to such compensation and his 
agents at all times to descend into and examine said mines, and to enter 
any building occupied for mining purposes upon any of said lands, and 
examine and weigh the mineral taken therefrom. [C'73, § 1230.] 

The provision giving one-tenth of the owner of his property without due process 
lead mineral as compensation in such cases of law: Ahem v. Dubuque, etc., Mining Co., 
is not unconstitutional as depriving the 48-140. 

SEC. 1970. Penalty. Upon the failure or refusal of any owner of the 
mineral interest in said lands, or of any person taking the mineral there
from, to comply with the provisions of the preceding section, the person or 
corporation entitled to said compensation may recover the value of said 
mineral. And if it shall appear that the defendant obstructed the plaintiff 
in the exercise of the right to examine such mines, and to weigh such 
mineral, or concealed or secretly carried away any mineral taken from 
them, the court shall render judgment for double the amount proved to be 
due from such defendant. [C. '73, § 1231.] 
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S E C . 1971. Not ice to smelters . The person or corporation entitled to 
said drainage compensation may at any time leave with any smelter of lead 
mineral in this state a written notice, stat ing that said person or corpora
tion claims of the persons named in said notice the amount to which said 
person or corporation may be entitled, which notice shall have the effect of 
notices in garnishment, and also authorize the said smelter to retain, for the 
use of the person entitled thereto, the one-tenth par t of the mineral taken 
from said land and received from the person named in said notice. The 
payment or delivery of the one-tenth par t of the mineral taken from any of 
said lands by any one of the persons whose duty it is hereby made to 
pay or deliver the same, shall discharge the parties liable jointly with him, 
except liability to contribute among themselves. [C'73, § 1232. J 

S E C . 1972. R ight of w a y . Any person or corporation engaged as 
aforesaid in draining such mines and lead bearing mineral lands, when he 
or they shall find it necessary for the prosecution of their work, shall have 
the r ight of way upon, over or under the surface of such mineral lands, and 
the contiguous and neighboring lands, for the purpose of conveying the 
water from said mineral lands by troughs, pipes, ditches, water races or 
tunnels, and the r ight to construct and use shafts and airholes in and upon 
the same, doing as little injury as possible in making said improvements. 
[C'73, § 1233.] 

S E C . 1973. Damages . If the said person or corporation engaged in 
draining as aforesaid, and the owner of any land upon which said r ight of 
way may be deemed necessary, cannot agree as to the amount of damages 
which will be sustained by the owner by reason thereof, the part ies may 
proceed to have the same assessed in the manner provided for taking pri
vate property for works of internal improvement. [C. 73 , § 1234.] 

S E C . 1974. Consent of owners . The foregoing provisions shal l not 
be construed to require the owners of the mineral interest in any of said 
lands to take mineral therefrom, or to authorize any other person to take 
the mineral from said lands without the consent of the owners. [C. 73, § 
1235.] 

U N I T E D S T A T E S L E V E E S . 

S E C . 1975. Ass i s tance b y counties . In any case where the United 
States may have undertaken, or may hereafter undertake, the work of build
ing a levee along or near the bank of a navigable stream forming a par t of 
the boundary of this state, the board of supervisors of any and every county 
through which the same may pass shall have the r ight and power to aid in 
procuring the r ight of way for the same, maintaining the same, and pro
viding a system of internal drainage made necessary or advisable by the 
construction of such levee, whenever in their judgment such work will be 
conducive to the public health, convenience or welfare. [26 G. A., ch. 46, § 1. ] 

S E C . 1976. Proceedings . Proceedings as contemplated by the preced
ing section may be begun by filing with the county auditor a petition ask
ing the board of supervisors to form a drainage district, for any of the pur
poses in section nineteen hundred and seventy-five hereof specified, of 
the lands in the petition described, which shall also be shown on a map 
or plat to be filed with such petition. This petition shall be signed by 
not less than twenty-five owners of lands lying within the limits of such 
proposed district, as shown by the transfer books in the auditor 's office; 
and a bond with satisfactory sureties shall also be filed with the county 
auditor and approved by him, conditioned for the payment of all costs and 
expenses incurred, in case the board of supervisors shall refuse to gran t 
the prayer of the petition. [Same, § 2.] 

SEC. 1977. Commission. At their next regular session held after the 
filing of such petition, or at a special session called for the purpose, the 
board of supervisors shall, if the foregoing provisions have been complied 
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with, appoint a commission of three disinterested freeholders of the county, 
one of whom shal l be, if practicable, a competent civil engineer or surveyor. 
This commission shall, after being duly sworn, proceed to examine the lands 
within such proposed district, lay out the work required, and make an 
estimate of the probable cost of the same. They shall make a full report 
to the board of supervisors, and may recommend that such district be 
formed as prayed, or that it be enlarged or diminished, as in their judgment 
will best subserve the general good and promote the general welfare. They 
shall also classify the lands within the limits of such district as they recom
mend, grading the same as " d r y , " " low, " and "wet , " making such classi
fication, so far as practicable, in forty-acre tracts, by government subdivi
sions. [Same, § 3.] 

S E C . 1978. Not ice . Upon the filing of the report of the commissioners, 
the county auditor shall fix a time, not less than twenty days thereafter, 
when the board of supervisors will proceed to take final action on the peti
tion. At least ten days ' notice of such hearing shall be given to each owner 
of land lying within such proposed district, as shown by the transfer books 
in the auditor 's office. Such notice shall be over the hand and seal of the 
county auditor, shall state in brief the substance of the petition, the recom
mendation of the commissioners, and the time when the board of supervisors 
will proceed to a hearing on the same. This notice shall be served by the 
sheriff, if the person named can be found in the county, but, if the sheriff 
shall re turn that any such person cannot be found in the county, the notice 
shall then be served by posting two copies thereof at least fifteen days before 
the time fixed for the hearing, one to be posted at the front door of the 
court-house, and the other at some public place in the township within 
which such lands are situated, and within the limits of such proposed drain
age district; a copy of such notice, with an affidavit of the posting of the 
same, to be filed with the county auditor before the hearing: provided, how
ever, that service of such notice may be acknowledged in the manner pro
vided for the service of an original notice, and substituted service of such 
notice may be made under the circumstances and in the manner provided 
for substituted service of an original notice. [Same, § 4. J 

S E C 1979. Hear ing . At the time named, or at such other time to 
which the board of supervisors may adjourn the matter, they shall proceed 
with the hearing, and any of the parties interested may appear in person or 
by counsel and be heard, and may file writ ten pleadings. The board of 
supervisors shall hear and determine the matter, and if they determine 
against the formation of such district, they shall dismiss the proceedings at 
the cost of the petitioners. If they shall decide to form such district, they 
shall proceed and fix the boundaries of the same, and shall classify the 
lands as " d r y , " " l o w , " and "we t , " according to the evidence, making such 
classification, as far as practicable, in forty-acre tracts and in government 
subdivisions, and they shall enter their findings and classification on their 
records. At such hearing the recommendation of the commissioners shall 
be competent evidence, but shall not be conclusive. [Same, § 5.] 

S E C . 1980. Appeal . Any person aggrieved by such action of the board 
of supervisors may, within twenty days after such action is taken, appeal 
to the district court of the county in which such lands are situated, where 
such appeal shall be heard on its merits, regardless of technicalities, and 
appeal may be taken from the district to the supreme court, but under and 
subject to the restrictions now imposed by law upon appeals generally. 
The appeal to the district court shall be taken by serving notice of such 
appeal on the county auditor and the three persons first named among the 
signers to the petition specified in section nineteen hundred and seventy-six 
hereof. If the appeal is taken by the petitioners, notice of such appeal shall 
be served on the county auditor and any three of the successful remonstrants, 
if there be so many, but on all if they be less than three. Upon service of 
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notice of such appeal, the county auditor shall file with the clerk of the district 
court a copy of the petition, writ ten objections filed by the part ies complaining, 
or complained against, and of the action taken by the board of supervisors, all 
certified by him; these may constitute the pleadings, and the clerk of the district 
court shall docket the same, as in case of any other action brought, entit l ing 
the same in the names of the three first signing the petition, on behalf of all, 
and against the remonstrants who are successful, or who appeal, as the case 
may be. Such appeal, however, shall not interfere with the board of super
visors in the prosecution of the work, unless the same shall have been taken 
by not less than one-half of the acreage lying within the limits of such pro
posed district, but if so taken by not less than one-half such acreage, then 
the board of supervisors shall so enter upon their records, and shall also 
enter an order suspending all proceedings pending the final disposition of 
such appeal. [Same, § 6.] 

S E C . 1981. "Work carried on—land condemned. After entering the 
order as provided in section nineteen hundred and seventy-nine hereof, 
unless further proceedings are suspended as provided in section nineteen 
hundred and eighty hereof, the board of supervisors shal l proceed and 
adopt such plan or system as in their judgment is proper and best under 
al l the circumstances, and cause the work to be done, causing such ditches 
to be dug, channels opened, embankments erected, fills made, and such 
other work done as in their judgment will most efficiently promote 
the general good and the public welfare. They shall have power, in the 
manner now provided by law, chapter four of title ten, of this code, to con
demn any land which they deem it necessary to take or use in the prosecu
tion of such work, including any that may be required to aid the United 
Sta tes in completing such levee, the costs and expenses of which shal l be 
paid out of the drainage fund pertaining to such district as hereinafter pro
vided. In the doing of this work the board of supervisors shall have power 
to employ such help and assistance as they deem necessary, and to fix com
pensation for the same. All the work to be done which shal l involve an 
estimated expenditure of five hundred dollars or over shall be let by con
tract , after advert ising the same for three weeks in some newspaper of 
general circulation published in the county, to the lowest bidder who shall 
furnish satisfactory security for the performance of the contract: provided, 
however, tha t the board of supervisors may reject all bids, and do the 
work themselves whenever, in their judgment, the work can be so done a t 
a substantial saving. [Same, § 7.] 

S E C . 1982. Costs assessed. The entire costs and expenses incurred 
under this chapter shall be assessed against the lands lying within such 
drainage district on the following basis: The lands classed as " l o w " 
shall be assessed twice as much per acre as the lands classed as " d r y , " 
and the lands classed as " w e t " shall be assessed twice as much per acre as 
the lands classed as " l o w , " and in tracts as classified by the board of 
supervisors, as provided in section nineteen hundred and seventy-nine 
hereof. The commissioners provided for in section nineteen hundred and 
seventy-seven hereof shall be allowed three dollars a day, each, which shalJ 
be included as pa r t of the expenses of such work: provided, t h a t if the 
petition shall be dismissed by the board of supervisors then the compen
sation of such commissioners shall be paid by the petitioners. [Same, § 8. ] 

S E C . 1983. Collection of tax . The assessment required under section 
nineteen hundred and eighty-two hereof shal l be made by the board of 
supervisors at the time of levying general taxes, after the work has been 
authorized, and the same shall be entered on the records of the board of 
supervisors, then entered on the tax books by the county auditor as 
drainage taxes, and shal l be collected by the county t reasurer a t the same 
time, in the same manner, and with the same penalt ies, as general taxes; 
and if the same is not paid he shall sell all such lands upon which such 
assessment remains unpaid, at the same time, and in the same manner, as 



684 
§§ 1984-1989 LEVEES, WATER COURSES, ETC. Tit. X. Ch. 2. 

is now by law provided for the sale of lands for delinquent taxes, including 
all steps up to the execution and delivery of the tax deed for the same. 
The land owners shall take notice of and pay such assessments, without 
other or further notice than such as is provided for in this chapter. The 
funds realized from such assessments shall constitute the drainage fund, as 
contemplated in this chapter, and shall be disbursed on warrants drawn 
against that fund by the county auditor, on the order of the board of 
supervisors. [Same, § 9.] 

SEC. 1984. Installment. If the amount required under section nineteen 
hundred and eighty-two hereof shall not exceed a rate based on twenty-five 
cents per acre on the "wet " lands, it shall be levied and paid in one year; 
if it shall be over twenty-five cents, and under fifty cents per acre on such 
basis, it shall be payable one-half in one, and one-half in two years, and if 
it shall exceed fifty cents per acre on such basis, then it shall be divided 
into three equal annual payments. [Same, § 10.] 

SEC. 1985. Bonds. If the entire amount required under this chapter 
cannot be collected in one year, the board of supervisors of such county 
shall have the power to issue drainage bonds for all which cannot thus be 
provided for in one year, in substantially the manner and form as provided 
in section nineteen hundred and fifty-three, chapter two, title ten, of this 
code, such issue to be determined upon by them before the levy, and an 
amount sufficient to pay the interest on such bonds shall be estimated and 
included in the assessment. [Same, § 11.] 

SEC. 1986. Cost of maintaining. The board of supervisors shall have 
the right and power to keep up and maintain any such levee, ditches, 
drains, or system of drainage, either in whole or in part, as may in their 
judgment be required, and to levy the expense thereof upon the real estate 
within such drainage district as herein provided for, and collect and expend 
the same: provided, however, that no such work which shall impose a tax 
at a rate exceeding one based on ten cents per acre on the "wet" lands 
shall be authorized by them, unless the same is first petitioned for and 
authorized in substantially the manner required by this chapter for the 
inauguration of new work. [Same, § 12.] 

SEC. 1987. Districts. The petitioners who proceed under section nine
teen hundred and seventy-six hereof may ask that the lands described in 
the petition be formed into more than one drainage district, and, whether 
they do so or not, the board of supervisors shall have the right and power 
to arrange said lands, or the lands which they shall finally determine to 
bring within the provisions of this act, into two or more districts, the bound
aries of which shall be so fixed as will, in the judgment of the board, tend 
to a more equitable and just apportionment of the burdens to be imposed. 
It shall be the duty of the commissioners provided for in section nineteen 
hundred and seventy-seven hereof to report whether, in their judgment, 
there should be more than one such district formed, and to make their plans 
and estimates according to such districts as they recommend. [Same, § 13.] 

SEC. 1988. Apportionment of cost. In case more than one such dis
trict is created as provided in section nineteen hundred and eighty-seven 
hereof the board of supervisors shall require separate accounts to be kept 
of the costs and expenses incurred in each, making an equitable apportion
ment of such as is not susceptible of exact division, and the lands in each 
drainage district shall be liable to assessment for the costs and expenses 
incurred in such district only. [Same, § 14.] 

SEC. 1989. Through two or more counties. The boards of super
visors of any two or more adjoining counties may carry on the work pro
vided for in this chapter concurrently; provided that they first agree upon 
a plan or system, and a basis of equitable apportionment of the work to be 
done, and the share of the cost and expenses of the same to be borne by 
each of such counties. [Same, § 15.] 
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CHAPTER 3. 

O P WATER POWER I M P R O V E M E N T S . 

S E C T I O N 1990. Tak ing land for. Any person, or any corporation 
organized for the purpose of utilizing and improving any water power within 
this state, or in the streams lying upon the borders thereof, may take and 
hold so much real estate as may be necessary for the location, construction 
and convenient use of its canals, conduits, mains and water ways, or other 
means employed in the utilization of such water power, and for the con
struction of such buildings and their appurtenances as may be required for 
the purposes aforesaid. Such person or corporation may also take, remove 
and use, for the construction and repair of its said canals, water ways, build
ings and appurtenances, any earth, gravel, stone, timber or other materials 
on or from the land so taken. Compensation shal l be made for the lands 
and materials so taken and used by such person or corporation, to the owner, 
in the manner provided for taking private proper ty for works of internal 
improvement. [C. 73, § 1236.] 

S E C . 1991. U s e of h i g h w a y s . Such person or corporation may use, 
raise or lower any road for the purpose of having its said canals, water 
ways, mains and pipes pass over, along or under the same, and in such case 
shall pu t such road, as soon as may be, in good repair and condition for the 
safe and convenient use of the public. Any such person or corporation may 
construct and carry i ts canals, conduits, water ways, mains or water pipes 
across, over or under any railway, canal, stream or water course, when it shall 
be necessary for the construction or operation of the same, but shal l do so 
in such manner as not to impede the travel, t ransportat ion or navigation upon, 
or other proper use of, such railway, canal or stream. But the powers con
ferred in this section can only be exercised in cities and towns with the con
sent and under the control of the council. [C. '73, § 1237.] 

S E C . 1992. Publ ic l a n d s . Such person or corporation is authorized to 
pass over, occupy and enjoy any of the school, university and saline or 
other lands of this state, whereof the fee or any use, easement or servitude 
therein is in the public, making compensation therefor. But no more of 
such land shall be taken than is required for i ts necessary use and con
venience. rC'73, § 1238.] 

S E C . 1993. Powers . Such corporation, in addition to other powers, 
shall have the following: To borrow money for the purpose of constructing, 
renewing or repairing its works; to make, execute and deliver contracts, 
bonds, notes, bills, mortgages, deeds of trust , and other conveyance 
charging or incumbering its property, including its franchises, or any par t 
or parcel thereof; to erect, maintain and operate canals, conduits, mains, 
water ways, mills, factories, and other buildings and machinery, including 
Avater ways, sluices and conduits for the purpose of carrying waste water 
off from said premises to the stream from which the same was taken, or 
other convenient place; to let, lease, or sell and convey, any portion of their 
water supply, and any of the buildings, mills or factories, or machinery, 
for such sums, prices, rents , tolls and rates as shal l be agreed upon between 
the parties; and to lay down, maintain and operate such water-mains, 
conduits, leads and service pipes as shall be necessary to supply any build
ing, village, town or city with water; and the grantee of any such person 
or corporation, or purchaser of said property, franchise, r ight and privileges 
under and by virtue of any judicial sale, shall take and hold the same as 
fully as the same were held and enjoyed by such person or corporation. 
[C. '73, § 1239.] 

S E C . 1994. Complet ion of work—legis la t ive control. Such person 
or corporation shall take, hold and enjoy the privilege of utilizing and 
improving the water power and the rights, powers and privileges aforesaid, 
and shall proceed in good faith to make the improvements and employ the 



1995 
686 

TAKING PRIVATE PROPERTY. Tit. X, Ch. 4. 

powers above conferred, and shall, within two years from the date of 
acquiring such powers, provide the necessary capital, complete the pre
liminary surveys, and actually commence the work of improving and 
utilizing the water power and furnishing the supply of water as contemplated ; 
and said water works and canals shall be completed within five years there
after. The rights, powers, and priveleges conferred by this chapter shall 
be at all times subject to legislative control. [C. 73, § 1240.] 

CHAPTER 4. 

OF TAKING PRIVATE PROPERTY FOR WORKS OF INTERNAL IMPROVEMENT. 

SECTION 1995. By railway—limit of. Any railway corporation 
organized in this state, or chartered by or organized under the laws of the 
United States or any state or territory, may take and hold under the pro
visions of this chapter so much real estate as may be necessary for the 
location, construction and convenient use of its railway, and may also take, 
remove and use for the construction and repair of said railway and its 
appurtenances, any earth, gravel, stone, timber or other materials on or 
from the land so taken. The land so taken, otherwise than by the consent 
of the owners, shall not exceed one hundred feet in width, except for wood 
and water stations, unless where greater width is necessary for excava
tion, embankment or depositing waste earth. [17 G. A., ch. 126; C. 73, § 
1241; R , § 1314.] 

Provisions constitutional: The use for 
which land appropriated for a right of way 
is taken is a public one although it is for 
private profit, and the provisions authoriz
ing the taking of private property for such 
purpose upon compensation being made are 
therefore constitutional: Stewart v. Hoard of 
Supervisors, 30-9. 

Mature and extent of right: The railway 
company procuring the right of way is the 
owner of its right of way so long as it is 
used for railway purposes, and the owner of 
the land taken has no right to go thereon for 
the construction of fences or other purposes: 
Meskclt v. Wabash, St. L. dP. B. Co., 41-467. 

The company may take, remove and use 
for the construction and repair of its railway 
and appurtenances any earth, gravel, stone, 
timber or other material on or from the laud 
condemned, and is not limited as to the 
quantity of such materials to be used in the 
construction and repair of its road. The 
limitation to so much as is necessary im
plied under this section relates to the quan

tum and use of the railway, but under a right 
of way deed granting an easement "for all 
purposes connected with the construction, 
use and occupation of the railway," held, 
that the railway company was not author
ized to take sand for use in constructing a 
roundhouse, but the owner mighx take such 
sand so far as not interfering with the use of 
the land for railroad purposes: Vermilya v. 
Chicago, M. & St. P. B. Co., 66-606. 

By the condemnation proceedings a cor
poration acquires the right to the exclusive 
use of the surface of the land, and the con
demnation is made on the theory that this 
use of the surface will be perpetual: Hol-
lingsworth v. l)es Moines & St. L. B. Co., 63-
443; Cummings v. Bes Moines & St. L. B. Co., 
63-397; Clayton v. Chicago,! d B. B. Co., 67-238. 

The conveyance to a railway of a right 
of way conveys only an easement: Brown v. 
Young, 69-625. 

Constitutes an incumbrance: The right 
of way over land for a railway is an incum
brance for which a grantee of the land 

tity of land to be taken: Winklemans v. Bes may recover on a covenant against incum-
Moines A7. W. B. Co., 62-11 

It would seem that the company may 
sink wells on its right of way, for the pur
pose of supplying its engines with water, 
and would not be liable in damages for thus 
diverting percolating water from a spring 
upon the adjoining land of the person grant
ing the right of way: Houguu v. Milwaukee & 
61. P. B. Co., 35-558. 

Timber standing upon the property taken 
for right of way, other than that neces&ai'y 
for the construction of the railway, remains 
the property of the owner of the land: Pres
ton v. Bubuque & P. B. Co., 11-15. 

The statute by express language author
izes the taking of material for the conbtruc-

brances, although he knew of the existence 
of such right of way at the time of purchas
ing: Barlow v.McKinley, 24-69; Jerald v.Elly, 
51-321; Flynn v.White Breast Coal, etc., Co., 
72-738. 

The doctrine that the right of way for a 
railroad is an encumbrance on the premises 
from which it is taken for which a grantee 
may recover under a warranty deed though 
he has knowledge of such incumbrance is not 
applicable to a public highway: Harrison v. 
Bes Moines & Ft. B. B. Co., 91-114. 

The mere use and exercise of a right 
of way over the property is not sufficient to 
establish such right or raise a presump
tion of its existence: Jerald v. EUy, 51-321. 
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Subject to foreclosure proceedings: 
Where a railway company takes a deed for 
a right of way, and enters into possession 
pending foreclosure proceedings against the 
property, it is bound by decree and sale 
thereunder, though not made a party: Jack
son v. Centerville, M. & A. B. Co., 64-292. 

Width which may be taken: Under the 
statutory provision allowing the condemna
tion of a strip of land one hundred feet in 
width, the company is not limited to fifty 
feet on each side of its track, but the track 
may be located anywhere on the tract taken: 
Stark v. Siovx City & P. B. Co., 43-501. 

Additional width: Where a company has 
the power to build an additional lateral road 
auxiliary to the original road, the construc
tion and maintenance of which is possible 
only upon >an independent right of way, the 
right of way statute, limiting the width of 
right of way to one hundred feet, does not 
prevent the condemnation of land for such 
additional road; and the same power may be 
exercised by another corporation, even 
though it derives all its means from the 
first, and builds the road with the express 
design of leasing it: Lower o. Chicago, B. & 
Q. R. Co., 59-563. 

Where a company entered into possession 
of and constructed its road over a right of 
way thirty feet in width acquired by deed, 
and subsequent proceedings to condemn a 
right of way seventy feet wide were insti
tuted, held, that the subsequent preceedings 
must be considered as intended to secure a 
right of way in addition to that acquired by 
deed: Cray v. Burlington &M. B. B. Co., 37-
119. 

When a railway company applies for a 
hundred feot or less in width for a right of 
way, it must be conclusively presumed that 
the amount applied for is necessary, and the 
fact that the company owns land on one side 
of such right of way will not limit the amount 
which it may condemn: Stark v. Sioux City 
& P. B. Co., 43-501. 

Depot grounds : Under a previous statute, 
held, that a company had no right to condemn 
additional land for depot grounds, and that 
therefore any proceedings for that purpose 
might be enjoined: Forbes v. Delashnmlt, 68-
164. See now I 1998. 

Use by another road: Where right of 
way over land has been acquired by one rail
road the owner cannot have an injunction 
against another road for using such right of 
way under agreement with the road to which 
it belongs: Holbert v. St. Louis, K. C. & N. B. 
Co., 38-315. 

Appropriation of r ight of way by another 
company: The easement acquired by a rail
road company is acquired to public use, and 
is in the nature of a grant- from the state for 
the uses and purposes jirovided by law, and 
when the company fails to carry out the pur
poses of the grant, the legislature may trans
fer the easement to another company upon 
making compensation to the former company: 
Noll v. Dubuque, B. & M. B. Co., 32-66; Cen
tral Iowa B. Co. v. Moulton tt- A. B. Co., 57-
249. 

Transfer to another road: Where a right 
of way ha» been deeded to one railway com

pany in consideration of the benefit to be 
derived from the construction of its line, 
such right of way cannot be transferred by 
that company to another proposing to con
struct a different line not running in the 
same direction: Crosbie v. Chicago, I. <& D. B. 
Co., 62-189. 

Who entitled to condemn: It is sufficient 
under the statute to allege that the party 
seeking to secure a right of way is a corpora
tion duly organized, and engaged in building 
a railroad: Chicago, N. dS.W7B.Co. v. Mayor 
of Newton, 36-299. 

A foreign corporation could not, before 
the amendment of this section, procure right 
of way by condemnation proceedings, and 
might be restrained by injunction from 
using property for right of way until the 
right was in some other manner procured: 
Holbert v. St. Louis, K. C. & N. B. Co., 45-23. 

Before the change in the statute allow
ing foreign corporations to condemn land for 
right of way, held, that where nothing ap
peared to the contrary it would be presumed 
that the condemnation was properly made on 
behalf of a corporation duly authorized to 
institute the proceedings: Kostendader v. 
Pierce, 37-645. 

Horse railways: The provisions for con
demning right of way for the use of railway 
companies are applicable to railways oper
ated by animal power as well as those oper
ated by steam: Clinton v. Clinton c6 L. H. R. 
Co., 37-61. 

Railways in cities: By \ 767 the method 
of assessing damages for right of way is made 
applicable to damages caused to abutting 
owners from the construction of a railway 
upon the streets of a city, and such proceed
ings can be instituted only by the company 
and not by the property owner, who may 
have an action for damages without regard 
to the method of assessment thus provided: 
Mulholland v. Des Moines, A. c£- W. B. Co., 
60-740. 

Further as to the rights of railway com
panies to construct their tracks over the 
streets of cities and towns, see notes to \ 767. 

Parol license: Where the company by 
parol license enters upon ground to construct 
its railway the subsequent payment of the 
damages assessed gives it an easement by 
contract, which, though arising upon parol, 
cannot be revoked: Slocumb v. Chicago, B. & 
Q. B. Co., 57-675. 

In such case a subsequent purchaser takes 
subject to the right of way, whatever it is, if 
it does not exceed the statutory width, and 
cannot set up non-user by the company of a 
portion, and adverse possession thereof, to 
defeat its rights: I bid. 

Prosumption: Where a railway company 
is conceded to be in rightful possession of a 
right of way it will be presumed that it ha» 
an easement acquired either by condemna
tion or purchase: Drake u. Chicago, B. I. & P. 
Co., 63-302. 

Subsequent condemnation: Where the 
compensation for the right of way has not 
only been agreed upon, but also paid to the 
land owner by the corporation, and ho has 
conveyed the right of way, proceedings to 
condemn ùuch right of way cannot be iiiati-
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tuted, and would be entirely void for want of granting it a right of way substantially the 
jurisdiction: Council Bluffs & St. L. B. Co. v. same as that occupied: Bentley v. Wabash, St. 
Bentley, 62-446. L. & P. B. Co., 61-229. 

In an action against a railroad by an ad- Where a railway company having a right 
jacent owner for damages for the occupation of way thirty feet in width instituted pro
of a street in which such adjacent owner ceedings to condemn a right of way seventy 
holds the fee, it is error to reject a deed from feet in width, held, that such proceedings 
such owner to the company for right of way must be considered as intended to secure an 
over his premises: Frith v. Dubuque, 45-406. additional right of way, and that payment of 

The occupation of premises taken for right the damages assessed in such proceedings 
of way cannot be enjoined for failure to pay did not cancel the obligationentere d into by 
therefor under proceedings which have been the company in accepting the deed: Gray v. 
declared void where the company has a deed Burlington & M. B. B. Co., 37-119. 

S E C . 1996. F o r reservoirs . I t may also take and. hold additional real 
estate at its water stations, for the purpose of constructing dams and form
ing reservoirs of water to supply its engines. Such real estate shall, if the 
owner requests it, be set apar t in a square or rectangular shape, including 
all the overflowed land, by the commissioners as hereafter provided; but 
the owner of the land shall not be deprived of access to the water or the 
use thereof, in common with the company, on his own land. And the dwell
ing, outhouse, orchards and gardens of any person shal l not be overflowed 
or otherwise injuriously affected by any proceeding under this section. 
[C. 73, § 1242.] 

S E C . 1997. Pipes . Any such railway corporation may lay down pipes 
through any land adjoining the t rack of the railway, not to a greater dis
tance than three-fourths of a mile therefrom, unless by consent of the 
owners of the land through which the pipes may pass beyond that distance, 
and maintain and repair such pipes, and thereby conduct water for the 
supply of its engines from any running stream; and shall, without unneces-
asry delay after laying down or repair ing such pipes, cover the same so as 
to restore the surface of the land through .which they may pass to its 
natural grade, and, as soon as practicable, replace any fence that it may be 
necessary to open in laying down or repair ing such pipes; and the 'owner 
of the land through which the same may be laid shall have a r ight to use 
the land through which such pipes pass in any manner so as not to interfere 
therewith. Said pipes shall not be laid to any spring, nor be used so as to 
injuriously withdraw the water from any farm. Such corporation shall 
be liable to the owner of any such land for any damages occasioned by lay
ing down, regulating, keeping open or repair ing such pipes, to be recover
able, from time to time, as they may approve. [C'73, § 1243.] 

S E C . 1998. Addit ional depot grounds . Any railway corporation 
owning or operating a completed railway shall have power to condemn 
lands for necessary additional depot grounds in the same manner as is 
provided by law for the condemnation of the r ight of way. Before any pro
ceedings shall be instituted therefor, the company shal l apply to the rail
way commissioners, who shall give notice to the land owner, and examine 
into the matter, and report by certificate, to the clerk of the district court • 
in the county in which the land is situated, the amount and description 
of the additional lands necessary for the reasonable transaction of the busi
ness, present and prospective, of such company; whereupon the company 
shall have the power to condemn the lands so certified by the commis
sioners. [20 G. A., ch. 190, § 1.] 

The railroad commissioners are author- It is competent for a city to extend a 
ized to allow the condemnation of additional street through the depot grounds of the rail-
land for depot purposes although there be no road company, under proceedings for con-
depot or station yet established at that place demnation: Chicaqo, M. & St. P. B. C&. v. 
and therefore as yet no "depot grounds:" Starkweather, 66 N. W., 87. 
Jager v. Dey, 80-23. 

S E C . 1999. Manner of condemnation. If the owner of any real estate 
necessary to be taken for either of the purposes mentioned in this chapter 
refuses to grant the r ight of way or other necessary interest in said real 
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estate required for such purposes, or if the owner and the corporation can
not agree upon the compensation to be paid for the same, the sheriff of the 
county in which such real estate may be situated shall, upon written appli
cation of either party, appoint six freeholders of said county, not interested 
in the same or a like question, who shall inspect said real estate, and 
assess the damages which said owner will sustain by the appropriation of 
his land for the use of said corporation, and make report in writing to the 
sheriff of said county; and, if the corporation shall, at any time before it 
enters upon said real estate for the purpose of constructing said railway 
pay to the sheriff, for the use of the owner, the sum so assessed and returned 
to him as aforesaid, it may construct and maintain its railway over and across 
such premises. [C. 73, §§ 1244-5; R., §§ 1317-18.] 

Measure of damages: The damages con- I t is error to take into account the value 
templated are the "just compensation" pro- of special property, such as a grove or house, 
vided for by Const., art. I, g 18. The owner which might be destroyed by fire: Lance v. 
is to have a fair equivalent in money for the Chicago, M. & St. P. R. Co., 57-636. 
injury done him by the taking of his prop- The value of growing crops upon the 
«rty. I t is the right of way which is appro- right of way to be taken may be considered 
priated, not the fee in the land: but the in assessing the compensation: Ibid. 
right of way is such as is peculiar to a The question whether, because of the con-
railroad, and is the right to all freedom in struction of the road, the land is made more 
locating, constructing, using and repairing wet than it otherwise would be is a proper 
such road and its appurtenances, and taking one, it not being sought to show that such 
and using for that purpose only, any earth, damages were a result of the improper con-
gravel, stone, timber, etc., on or from the struction of the road: Britton v. Bes Moines, 
land taken, and the right to make cuts, em- O. & S- R. Co., 59-540. 
bankments, etc., and includes the rights in- The fact that the road-bed is constructed 
cident to rapid locomotion as . against the in a cut is a proper fact to be shown in esti-
owner of the fee. It seems that the right of mating damages: Cummins v. Des Moines & 
way is intended to be in perpetuity: Henry St. L. R. Co., 63-397. 
v. Dubuque & P. R. Co., 2-288. While the land owner is not entitled to 

The question as to the proper measure of prove the proximity of the depot or the num-
damages in such cases discussed and the true berof tracks as independent elements of dam-
measure declared to be the difference be- age, yet such evidence may be admissible in 
tween the market value of the land entire, determining the extent to which the com-
and its market value after the right of way is pany would probably use the ground taken 
•carved out: Ibid.; Sater v. Burlington, etc., in carrying on its business: Ibid. 
Plunk Road Co., 1-386. As the company acquires the right to oc-

The amount of damage to be allowed is cupy and use the whole of the right of way, 
what will compensate plaintiff for the appro- it cannot have the damages assessed on the 
priation of the right of way. It may be theory that it will in fact use but part, and 
more or less than the value of the property therefore that the occupation of buildings 
taken: Gear v. Chicago, C. & D. R. Co., 39-23. situated upon the right of way will not be 

Where the damages to a leasehold estate disturbed: Ibid. 
a re to be assessed, the proper measure of Unless it appears that the reversionary 
damages is the difference in value of the right of the land owner is of some value, as, 
annual use of the property, before taking for instance, by reason of the land being un-
and after: Renwick v. Davenport & N. W. R. derlaid by coal or mineral, it is not error to 
Co., 49-664. disregard such reversionary interest and 

The land owner is entitled to the full and assess the damages at the market value of 
fair value of the land appropriated, and, in the property taken: Ibid: Hollingsworth v. 
addition thereto, to such sumaswillcompen- Des Moines & St. L. R. Co., 63-443. 
sate him for the depreciation in value of his The company may take, remove and use 
adjoining land by reason of the right of way, for the construction and repair of its railway 
irrespective of any benefits of the road to the and appurtenances any earth, gravel, stone, 
land; but speculative, contingent or future timber or other material on or from the land 
damages, not affecting the market value, condemned, and is not limited as to the 
cannot be allowed: Smalley v. Iowa Pacific quantity of such materials to be used in the 
R. Co., 36-571. construction and repair of its road. The 

Increased danger of injury to or destruc- limitation toso much as is necessary, implied 
tion of the property by reason of exposure to under this section, relates to the quantity of 
fire or other dangers incident to the opera- land to be taken: Winklemans v. Des Moines 
tion of a railroad are elements of damage for N~. W. R. Co., 62-11. 
which compensation should be made: Small Although the right of way taken is an 
v. Chicago, R. I. cB. P. R. Co., 50-338, 334; easement and the fee remains in the owner, 
Drcher v. loica Southwestern R. Co., 59-599; yet, unless it is made to appear that the fee 
Dudley v. Minnesota & N. W. R. Co., 77-408. burdened with the easement is of some de-
But increase in rate of insurance on farm terminable value, the assessment of dam-
buildings should not be considered: Pingery ages should be based on the full value of the 
v. Cherokee & D. R. Co., 78-438. land actually taken, and it is not error to re 

44 
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fuse to instruct the jury on the theory that 
the fee remains in the owner, and that at 
some time in the future the land may cease 
to be used for railway purposes and revert to 
such owner: Clayton v. Chicago, I. & D. R. 
Co., 67-238. 

Where a railway company was seeking 
to condemn a right of way between the prop
erty of a riparian owner and the Mississippi 
river, held, that the owner was entitled to 
damages caused to an embankment con
structed by him extending out to a crib in 
the river: Remeick v. Davenport <& N. W. R. 
Co., 49-664. 

The owner is not invested with the right 
to cross the right of way after its appropria
tion at his pleasure. Whatever r ight he has 
in that respect is subservient to that of the 
company using the road for the running of 
its trains: Ibid. 

The question of the right of passage, as 
affected by the taking of the right of way, 
may be shown as affecting the damages: Bell 
v. Chicago, B. & Q. B. Co., 74-343. 

Various items of damage held properly 
taken into account by a witness in testifying 
as to the market value of land after taking 
the right of way: Smalley v. Iowa Pacific R. 
Co., 36-571. 

The prices at which other lands in the 
vicinity of the premises had been sold about 
the time of the commencement of the pro
ceedings is not receivable in the absence of 
evidence that there was any similarity be
tween the lots in question and those which 
it was claimed had been sold: Cummins v. 
Bes Moines & St. L. R. Co., 63-397: Hollings-
worth v. Bes Moines & St. L. R. Co., 63-443. 

It is proper for the court to state the law 
governing damages in such cases as found in 
the constitution and statutes of the state, no 
matter what evidence is introduced: Ball v. 
Keokuk & N. W. R. Co., 74-132. 

The recovery of the property owner is not 
limited to the damages which he has sus
tained if the property were to be used only 
for the purposes to which it is devoted when 
such proceedings are had, but the value of 
the property for any purpose for which it is 
available may be considered. Therefore, 
held, that the value of the land as coal land 
might be taken into account, it not being 
attempted to show the value of the coal un
derlying the right of way: Doud v. Mason 
City <& Ft. D. R. Co., 76-438. 

Damages which have resulted from an 
improper construction of the road cannot be 
considered in assessing the damage for right 
of way already taken. Therefore, held, that 
in such case the fact that the railroad com
pany had excavated for a considerable dis
tance through plaintiff's premises outside of 
its right of way could not be shown: Ibid. 

The damages contemplated by the law to 
be allowed are the same before as after the 
road was built, except that in the latter case 
interest may be allowed: Ibid. 

The proper rule in estimating the amount 
of damages is to confine the damages recov
erable to those which naturally result from 
the taking and rightful use of the right of 
way and the proper construction of the road: 
Ibid. 

The fact that different portions of the land 
are adapted to different uses, and only one of 
such portions is covered by the right of way, 
will not preclude the whole of the premises 
being considered in determining the dam
ages: Ibid. 

Market value: In determining the dam
ages the proper rule is to first ascertain the 
fair market value of the premises over which 
the proposed improvement is to pass, irre
spective of the improvement, and also the 
like value of the same in the condition in 
which the premises will be after the land 
for the improvement has been taken, irre
spective of the benefit which will result from 
the improvement, and the difference in value 
will constitute the measure of compensation: 
Sater v. Burlington, etc., Plank Road Co., 1-
386. 

The owner may be a witness generally as 
to the value of the land before and after ap
propriation, leaving the opposite party, by 
his right of cross-examination, to learn the 
ability of the witness to judge in the prem
ises and what hè takes into consideration 
in making up his judgment: Ibid. 

It is improper to ask the plaintiff what 
the damage was to him by the taking' of the 
right of way. A witness who is shown to be 
properly qualified may be allowed to give an 
opinion as to the value of property, but not 
as to the amount of damage: Hartley v. Keo
kuk <& N. W. R. Co., 85-455. 

In determining the amount of damage 
the witness may be allowed to testify as to 
the value immediately before the right of 
way was taken and immediately after, not 
taking into consideration the benefit to the 
land: Harrison v. Iowa Midland R. Co., 36-
323. 

The opinion of a witness as to the value 
before taking is admissible: Henry v. Du
buque & P. R. Co., 2-288, 311. 

I t is usual to take the testimony of the 
witness upon questions of the value of prop
erty when he states under oath that he knows 
its value or that he knows the value of like 
property: Ball v. Keokuk & N. W. R. Co., 
74-132. 

Witnesses who were shown to be farmers, 
and acquainted with the land in question 
and the value of lands in that coanty, held 
to be competent to testify as to the value of 
land before and after location of the road: 
Pingery v. Cherokee cf.- D. R. Co., 78-438. 

Evidence as to the value of land which is. 
taken for right of way is to be considered in 
assessing the damages: Ibid. 

Evidence as to the character of netting 
or screens used in the smoke-stacks of the 
company's engines is not admissible: Ibid. 

Evidence as to the belief of the company 
or its mistake with reference to the owner
ship of the land is immaterial: Ibid. 

The question as to whether the company 
will or will not furnish proper and suitable 
crossings cannot be considered: Ibid. 

It is not proper in such proceedings to 
show by evidence at what price the purchase 
of right of way from adjoining tracts has 
been secured, unless it is shown that such 
tracts were of like character or that the 
right of way had a uniform and marketable 
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value in that neighborhood: King v. Iowa 
Midland B. Co., 34-458. 

In ascertaining the damages to land used, 
improved and occupied together as one 
farm, witnesses cannot be asked as to the 
value of detached parcels: Winklemans v.Des 
Moines K. W. B. Co, 62-11. 

Witnesses who were jurors for the assess
ment of damages in the first instance cannot 
be required to state on a trial of the case on 
appeal whether their report of the assess
ment made to the sheriff correctly expressed 
their judgment as to the amount of dam
ages sustained: Ibid. 

The fact that on the prior assessment the 
land owner made no claim for damages which 
were afterwards assessed upon appeal, held 
not objectionable, as it did not appear on the 
original assessment that such damages would 
result from the taking of the right of way: 
Ibid. 

While it is competent to show the situa
tion and general surroundings of the land, 
its character and the roads leading thereto, 
etc., yet where the land was situated beyond 
the limits of a city and was not in the mar
ket as residence property, held, that evidence 
as to the character of improvements being 
made upon the street leading toward the 
land, but which would not if extended come 
within eighty yards of it, was improper in 
determining the damages caused to the land: 
La Mont v. St. Louis, L>. M. & N. B. Co., 62-
193. 

The inquiry is not as to any special value 
of the property to the owner growing out of 
ownership of other distinct and separate 
property, nor that of the particular premises 
over which the road passes as intended to 
be put in the future to a particular use in 
connection with other dibtinct and separate 
pieces of land. Regard must be had to the 
immediate and not the remote damages of 
the appropriation: Fleming v. Chicago, D. 
&M. B. Co., 34-353. 

Evidence of increased fire risk in connec
tion with the use of the premises intended 
to be made in the future cannot be taken 
into account: Ibid. 

It is not competent to show the assessed 
valuation of the property, and although the 
assessor may be a competent witness, he 
must be introduced as such: Dudley v. Min
nesota & N. W. B. Co., 77-408. 

And in a particular case a verdict of 
$1,700 damages to a farm of three hundred 
and eighty acres, held not excessive: Ibid. 

Entire premises: Damages to the entire 
premises necessarily and properly used by 
the owner in his business should be esti
mated, although such premises are divided 
by a street or highway: Benwick v. Davenport 
c6 JV. W. B. Co., 49-664. 

Where the right of way passes through a 
farm the owner may show as damages de
preciation in value of the whole farm, and is 
not limited to the damages to the govern
mental subdivision through which the ~cad 
runs: Hartshorn v. Burlington, C. B. & N. B. 
Co., 52-613; Ham v. Wisconsin, I. & N~. B. Co., 
61-716. 

The whole tract is to be taken into account 
in the consideration of the damages,although 

the notice may specify only a portion of such 
tract: Ellsworth v. Chicago, & I. W. B. Co., 91-
386. 

Although the property is unimproved i t 
may have a special value as a whole and there 
may be occasion to take into account the 
damages to the whole tract although the 
right of way covers only one subdivision 
thereof. Whether or not there are such 
special damages to the whole tract will be a 
question for the jury: Ibid. 

Evidence showing the effect which the 
building of a railway will have upon a tract 
as a farm and the manner of carrying it 
on, may be competent, and, therefore, evi
dence showing the cuts and fills which the 
construction of the railroad will require and 
their effect upon farming operations is ad
missible: Ibid. 

The doctrine that where a portion of a 
tract of land which is owned and used 
together is taken for right of way the dam
ages are to be assessed with reference to the 
injury to the entire tract is not applicable to 
a case where the right of way of a railway is 
crossed at one or more points by the track of 
another company and the former company is 
not entitled by way of damages to the depre
ciation in value of its entire right of way due 
to the construction of the second road: C7ii* 
cago, I. & D. B. Co. v. Cedar Bapids, I. F. d 
N.W. B. Co., 86-500. 

If a railway company applies to have thç 
damages assessed, and, in its application, des* 
ignates the land known as the farm of thç, 
adverse party, or if the jury is called undei 
an agreement of both parties,and it is therein 
specified that the damages to the land owner 
in consequence of the location across his farm 
shall be assessed, the railway company will 
afterwards be estopped from confining the 
assessment to the immediate portion of land 
over which the railroad crosses, and also 
from denying defendant's ownership of such 
land, the damages to which they have agreed 
shall be assessed: Mississippi & M. B. Co. v. 
JByinglon, 14-572. 

Where different portions of land belong
ing to the same owner were adapted to 
different uses, and only one of such portions 
was crossed by the right of way, held, that 
the portion not crossed could not be taken 
into consideration in determining the dam
ages: Haines v. St. Louis, D. M. & N. B. Co., 
65-216. 

Several parcels: Where farm land is 
crossed by a railroad, the owner is not lim
ited in his right of recovery to the subdivi
sion of land crossed or touched by the right 
of way, but the entire farm, if it is in one 
tract, may be considered in the assessment 
of damages and the same rule is applicable 
to town lots: Cox v. Mason City i& Fi. D. B. 
Co., 77-20. 

And where plaintiff, in an application for 
the appraisement of damages, asked that 
they might be assessed on his lots, caused by 
the location of the railroad of defendant 
across certain lots designated by number, 
held, that he asked the assessment of all 
legal damage resulting therefrom and did 
not limit his claim to the damage to the lots 
designated: Ibid. 
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Where plaintiff owned all the lots in a 
block, and several of them were crossed by 
the railroad, held, that he was entitled to 
recover for damage to the whole block, and 
testimony tending- to show such damage was 
properly admitted: Ibid. 

Where a right of way through parcels of 
real estate treated as an entirety is sought 
to be taken by statutory proceedings, the 
landowner's right of recovery is not limited 
to the land through which the right of way 
is to pass, but extends to all the tracts as a 
whole: Peden v. Chicayo, B. I. it- P. It. Co., 
78-131. 

Therefore, held, by analogy, that where a 
right-of-way deed for a strip of land through 
a certain eighty-acre tract provided that the 
grantee should carry off the water in a cei--
tain manner, a breach of such contract en
titled the grantor or his grantees to damages 
to the entire tract of which the eighty acres 
formed but a part: Ibid. 

Where two lots are improved and used as 
one property and a notice of proceedings to 
condemn a right of way to one lot only is 
given, and the right of way is taken entirely 
from such lot, nevertheless the commission
ers may properly include both lots in their 
assessment and return: Cummins v. Des 
Moines & St. L. B. Co., 63-397. 

In such cases it will be presumed that the 
title to both lots is in the owner against 
whom the proceedings with reference to one 
lot is instituted, without proof on his part of 
that fact, the finding of the commissioners 
as to the ownership of the property not hav
ing been questioned on appeal: Paid. 

Cost of fencing: The cost of building ad
ditional fence and keeping the same in l-epair 
should not be allowed as part of the dam
ages: Henry v. Dubuque efe P. It. Co., 2-288; 
Kennedy v. Dubuque & P. B. Co., 2-521; Han-
rahan v. Fox, 47-102. 

Although the cost of fencing is not to be 
taken directly into account, yet, if the land 
was before fenced, and, by the taking of the 
right of way, it is thrown open and left in a 
manner unfenced, this fact will be taken into 
consideration in arriving at the depreciated 
value of the remaining premises: Henry v. 
Dubuque & P. B. Co., 2-288, 310. 

Damages for improper construction: The 
damages to be awarded include those only 
from the appropriation and lawful use of the 
premises taken, and do not embrace injuries 
which may result from unlawful acts for 
which the company would be liable to the 
party injured: Fleming v. Chicago, D. & M. 
B. Co., 34-353. 

Damages consequent upon the negligent 
construction of the road are not to be con
sidered. Only such damages are to be in
cluded as arise from its proper construction: 
King v. Iowa 3Iidland B. Co., 34-458; Miller 
v. Keokuk & V. M. It. Co., 63-G80. 

Obstruction of highway: The obstruction 
of a public highway is not a proper element 
of compensation to the owner of the property 
in this proceeding: Gear v. Chicayo, C. & D. 
B. Co., 43-83; Fleming v. Chicago, D. <& M. B. 
Co., 34-353. 

Trespass: If a subcontractor in construct
ing the road, without authority from the 

company, goes outside of the right of way 
and commits trespass on land not condemned, 
the company is not thereby rendered liable. 
In order to render the company liable it must 
be made to appear, in some way, that it con
sented to the trespass or had such knowledge 
of it at the time it was done that its consent 
might be presumed: Waltemeyer v. Wisconsin, 
I. A- N. It. Co., 71-626. 

Diversion of -watercourse, etc.: The 
right which the owner of land has toa water
course flowing over it is a freehold right 
which cannot be taken from him for public 
use either directly or by diminution or di
version from its natural channel, without 
adequate compensation: McCord v. High, 24-
336. 

The fact that a right of way is asked 
across land crossed by a stream of water does 
not authorize the assessment of damages for 
the diversion of the stream from its natural 
channel when such diversion would not be 
absolutely necessary. The mere fact that 
such diversion would be convenient or ad
vantageous in the construction of the road 
will not authorize the implication that the 
company desires to acquire the right to 
make such diversion and pay the damage 
therefor rather than construct its road by 
bridging or otherwise, so as to render such 
diversion unnecessary: Stodghill v. Chicaqo, 
B. & Q. B. Co., 43-26. 

The right to obstruct the passage of sur
face water is not presumed to be acquired in 
a condemnation proceeding, and the damages 
assessed do not cover damages resulting from 
such stoppage. The owner is not presumed 
to have been paid therefor, upon the theory 
that the company preferred to protect him 
against this incidental injury, and the enjoy
ment of the easement carries with it from 
day to day the obligation to furnish this pro
tection: Drake v. Chicago, B. I. ct- P. B. Co., 
63-302. And see S. C, 70-59. 

Where in violation of the stipulations of 
a right of way deed the surface water was 
thrown by the railway company upon plain
tiff's premises, held, that it was competent to 
show by witnesses how much more the land 
of plaintiff would have been worth if the 
water had been kept off plaintiff's land: 
Peden v. Chicago, B. I. & P. B. Co., 78^131. 

Damages resulting from overflows caused 
by the negligent construction of a culvert 
cannot be considered as having been in
cluded in the damages for right of way: Hunt 
v. Iowa Cent. B. Co., 86-15. 

Interference with, wells: Where a rail
way company had acquired right of way over 
land, held, that in connection with such right 
of way it might dig wells and would not be 
liable for thereby interfering with the per
colation of water supplying springs upon the 
premises of the land owner: Houyan v. Mil
waukee & Ht. P. B. Co., 35-558. 

The fact that the construction of a rail
way destroys a valuable spring may be shown 
in evidence in determining the amount of 
damages. It will not be presumed that the 
spring was unnecessarily destroyed in the 
absence of evidence to that effect: Winkle-
mans v. Des Moines N. W. B. Co., 62-11. 

Consequential damages: Regard must be 
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had only to the immediate and not to the re
mote consequences of the appropriation. 
The value of the remaining premises is not 
to be depreciated by heaping consequence 
on consequence: Safer v. Burlington, etc., 
Plank Boad Co., 1-386. 

Damages are not limited to the value of 
the land taken, but include such damages as 
result proximately from the use for which it 
is taken: Kuchemun v. Chicago, C. & D. B. 
Co., 46-366, 376. 

Obstructing a view or interfering with 
the owner's privacy, and the noises of ap
proaching trains, are matters for which the 
land owner may have compensation. As to 
such matters he is not injured merely as a 
member of the community in general: Ham 
V.Wisconsin, I. <& N. B. Co., 61-716. 

Evidence in regard to how the railroad 
affects a farm over which it passes, aside 
from the mere value of the land taken, is 
admissible: Dreher v. Iowa Southern B. Co., 
59-699. 

Incidental injury from smoke and dust 
and the noise of moving trains gives no 
right for the recovery of damages where 
there is no other injury to which the smoke, 
etc., is incident. So held where the land 
condemned had not yet been actually occu
pied or interfered with by the railway com
pany: JDimmick v. Council Bluffs & St. L. B. 
Co., 58-637. 

Damages not connected with, the taking1 

of land: Whatever inconveniences a prop
erty owner may suffer by the construction 
of a railway upon the property of another, 
no carelessness or negligence in such con
struction appearing, such injuries will not 
entitle such property owner to compensation 
in damages: Barr v. Oskaloosa, 45-275. 

When assessment proper: While the 
statute only contemplates an assessment 
where the owner refuses to grant the right 
of way, or when the parties cannot agree as 
to the compensation, yet where it appears 
that the land owner contests the right of the 
company to take his land on the terms fixed 
by the appraisers and attacks the regularity 
of the proceedings of such appraisers, and 
that the appraisers were only to assess dam
ages in cases where the owners had refused 
to grant the right of way, held, that the re
fusal to grant the right of way sufficiently 
appeared to show the jurisdiction of the 
court: Mississippi & M. B. Co. v. Bosseau, 8-
373. 

Where the compensation for the right of 
way has not only been agreed upon, but also 
paid to the land owner by the corporation, 
and he has conveyed the right of way, pro
ceedings to condemn such right of way can
not be instituted, and would be entirely void 
for want of jurisdiction: Council Bluffs & St. 
L. B. Co. v. Bentley, 62-446. 

The phrase "owner of any real estate" in
cludes a mortgagee, and if not made a party 
to the proceedings he is not bound thereby: 
Severin v. Cole, 38-463. 

This section refers to land taken and ap
propriated for right of way. The provisions 
of \ 767, with reference to assessing damages 
to the abutting property owner by reason of 
the construction of a railroad track along the 

streets of a city, do not authorize such abut
ting property owner to have his damages 
assessed in this manner: Stough v. Chicaao 
&N. W.B. Co., 71-641. 

Respective interests of joint owners: 
Where the respective interests of tenants in 
common appear of record or can be conven
iently ascertained, the company, if it applies 
for the appointment of commissioners to as
sess damages, should by its application cause 
such damages to be assessed separately to 
each owner: Buppert v. Chicago, 0. & St. J. 
B. Co., 43-490. 

A sheriff's jury cannot apportion the 
damages between the owner and the person 
holding a mortgage upon the land. They 
are to estimate the right of way only, and 
where the mortgagee is not made a party he 
may voluntarily assert his right to the 
money in the hands of the sheriff: Sawyer v. 
Landers, 56-422. 

Who may recover: Where land is mort
gaged and the mortgage debt remains un
paid and the land is not sufficient to pay it 
and the mortgagor is insolvent, damages 
assessed for a right of way may be recovered 
by the mortgagee, and the lien of the mort
gagee is superior to that of an attaching 
creditor: Schafer v. Schafer, 75-349. 

Where a party in interest appears in the 
proceeding and prosecutes an appeal he can
not object for want of notice served upon 
him or upon the person from whom he de
rives his right to the property: Ellswwth v. 
Chicago & 1. W. B. Co., 91-386. 

Under particular circumstances, held, 
that the claimant for damages was the owner 
of the property in such sense as to be enti
tled to receive whatever the company was 
liable to pay for the right of way: Hartley v. 
Keokuk £N. W. B. Co., 85-455. 

Foreclosure of railroad mortgage: Also 
held, that it did not appear that the company 
had ever acquired a right of way by virtue 
of proceedings commenced by another com
pany: Ibid. 

Also held, that the foreclosure deed made 
to defendant while the proceeding was pend
ing, the claimants in such proceeding not 
having been made parties to the foreclosure, 
was of no effect as determining the rights 
of such parties: Ibid. 

Enforcement of payment: Where it had 
been agreed that the compensation to be 
paid for the right of way should be fixed by 
a third person, and under such agreement 
the railway company went into possession, 
but the amount of compensation was never 
fixed, held, that the land owner might, by 
condemnation proceedings, enforce payment 
of the compensation to which he was enti
tled: Corbin v. Wisconsin, I. & N . B. Co., 66-
269. 

The agreement between the parties in 
such case as to the amount of damages might 
be interposed as a defense to the claim for 
damages in excess of the amount agreed 
upon, but such agreement need not be spe
cially pleaded: Ibid. 

New assessment: Where, upon condem
nation of a right of way over agricultural 
college land, the damages assessed were de
posited with the sheriff, held, that without 
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return of the amount thus deposited the 
grantee of the land could not have another 
assessment of damages for the use of the 
premises by another railway company with
out a return of the money thus deposited: 
Chicago, M. & St. P. B.Co. v. Bean, 69-257. 

Even though the land owner is seeking to 
set aside a deed previously made, on the 
ground of fraud or otherwise, he cannot dis
regard the previous transaction and have a 
new assessment: Council Bluffs & St. L. B. Co. 
•v. Bentley, 62-446. 

A land owner who has received compensa
tion which has not been refunded by him 
cannot recover the second time: Dubuque & 
D. B. Co. v. Biehl, 64-635. 

Homestead exemption: Damages as
sessed for a right of way over the homestead 
are exempt from execution to the same ex
tent that the homestead is: Kaiser v Seaton, 
62-463. 

Liability of commissioners: The commis
sioners should not be put to costs for doing 
in a regular and legal way what they are re
quired to do, and in a certiorari proceeding 
to review their action an answer setting out 
the notice in the proceeding under which 
they are acting is sufficient: Forbes v. Delash-
mutt, 68-164. 

Nature of proceeding: Where plaintiff 
sought to enjoin defendants from prosecuting 
an ad quod damnum proceeding to recover the 
value of certain land occupied in the con
struction of plaintiff's railroad, held, that 
plaintiff had an adequate remedy at law, as 
all questions involved in the issue could have 
been determined in the adquod damnum pro
ceeding: Keokuk & N. W. B. Co. v. Donnell, 
77-221. 

A refusal by the owner to grant a right of 
way is not necessary to confer upon the sher
iff and jury power to act. The land owner is 
authorized to institute a proceeding after the 
railway has completed its road, and when 
there is no intention of treating the company 
as a mere trespasser, and it is sufficient in 
such case to allege that the owner and the 
company could not agree upon the compen
sation to be paid: Hartley v. Keokuk & 2V. W. 
B. Co., 85-455. 

Dismissal of proceedings: Where the 
company has not entered upon the land to 
construct the road, no right to the amount of 
damages assessed becomes vested in the land 
owner until the decision on the appeal, and 
pending the appeal the company may dismiss 
the proceedings: Burlington & M. B. Co. v. 
Sater, 1-421. 

A proceeding for the condemnation of 
land for a railway simply fixes the price upon 
payment of which, within a reasonable time, 
the company may take the right of way. 
The company cannot be compelled to pay the 
damages and take the way, but may waive 
the rights acquired by the proceedings, be
ing liable, however, for costs and for any 
damages actually suffered by the land owner: 
Gear v. Dubuque & S. C. B. Co., 20-523. 

Judgment for the amount of damages, 
«ven though entered in the usual form of a 
judgment in an action of debt, passes no title 
to the company before payment, nor does it 
compel the acceptance of or payment for the 
land: Ibid. 

Where, in proceedings to assess the dam
ages for a right of way already occupied, the 
amount assessed is paid to the sheriff, and an 
appeal is afterwards taken, the railroad com
pany cannot, by abandoning its right of way, 
defeat the land owner's right to the amount 
so paid, but such abandonment may be con
sidered in determining the damages to which 
the land owner shall be entitled upon the 
trial of such appeal, and it would be error to 
enter a judgment for additional damages 
contingent upon the re-occupation of the land 
by the company; and held, that such re-occu
pation should not be made without a new 
assessment of damages: Hastings v. Burling
ton &M. B. B. Co., 38-316. 

A proceeding instituted by a railway com
pany to condemn a right of way may be dis
missed as any other action without prejudice, 
and will not defeat a subsequent proceeding 
of the same character to condemn the right 
of way over such property Corbin v. Cedar 
Bapuls, I. F. <£• N. W. B Co., 66-73. 

Remedies of land owner. The proceed
ings may bo instituted by the land owner 
after the railway iscompleted: Hibbs v. Chi
cago & S W. B. C'o,39-340. 

The method provided for ascertaining 
and compelling the payment of the damages 
is exclusive, and none other can be pursued. 
But the owner is not deprived of his right to 
bring action for the possession of his prop
erty when taken withoutcompensation: Dan
iels v. Chicago & JSf. W. B. Co., 35-129. 

A party has, by appeal, an adequate rem
edy against any irregularities which may oc
cur in the proceedings or any injustice which 
may be done him in the award, and if he has 
personal notice this remedy is exclusive as 
to all such matters, and he cannot rely upon 
irregularities as a ground for restraining the 
construction of the road in accordance with 
such proceedings: Phillips v. Watson, 63-28. 

If the company enters upon the land be
fore the damages are paid it may be treated 
as a trespasser. The owner is not compelled 
to resort to an injunction or an action for the 
amount: Henry v.Dubuque & P.B.Co , 10-540. 

Where the occupancy of a right of way 
is commenced and continued without right, 
the company is a mere trespasser, and the 
land owner or his grantee may maintain an 
action for damages for the occupation of the 
land: Donald v. St. Louis, K. C. & JV. JR. Co., 
52-411. 

If the company enters before payment of 
the damages assessed it may be held liable 
in damages as for a tort: Dimnuck v. Council 
Bluffs & St. L. U. Co., 62-409. 

In an action to recover possession of land 
occupied without condemnation by the com
pany, plaintiff may recover damages for the 
use of the premises. It is not necessary that 
such damages be assessed in a condemnation 
proceeding: Birge v. Chicago, M. & St. P. B. 
Co., 65-440; Bush v. Burlington, C. B. & N. 
B. Co., 57-201. 

On failure of the company which is al
ready in possession and use of the premises 
for right of way to pay the amount assessed, 
it may be restrained by injunction from fur
ther using the premises: Henry v, Dubuque 
& P. B. Co., 10-540; Bichards v. Dos Moines 
Valley B. Co., 18-259. 



695 
Tit. X, Ch. 4. TAKING PRIVATE PROPERTY. § 2000 

The question whether the land is subject 
to condemnation for right of way may be 
raised in the condemnation proceedings and 

- • -*~,v» a n injunction to prevent such pro-
ceecua6 ~-ing instituted against the premises 
on the ground that they are otherwise ap
propriated to the public use will not lie: 
Waterloo Water Co. v. Hoxie, 89-317. 

While equity will not interfere by in
junction with condemnation proceedings 
where the right of the parties can be prop
erly determined in such proceeding, yet 
where by such proceeding one railway was 
seeking to secure the right to cross another 
at grade, held that a court of equity might 
interfere upon a showing that such crossing 
would improperly obstruct the business of 
the company and might make provision for 
an under or over crossing: Chicago, B. & Q. 
B. Co. v. Chicago, Ft. M & D. M. B. Co., 
91-16. 

The same right to an injunction will ac
crue to the land owner in case he institutes 
proceedings for assessing the damages: Hibbs 
v. Chicago & S. W. B. Co., 39-340. 

The land owner is not estopped from main
taining proceedings to recover compensation 
for land taken for r ight of way by the fact 
that he has allowed the railway company to 
go upon and use his land for that purpose, 
and make improvements thereon: Ibid. 

In such cases he may maintain an injunc
tion restraining defendant from further 
using the r ight of way without making com
pensation, or maintain ejectment for the 
possession of the premises, if it appears that 
damages have been assessed and nothing but 
payment is wanting to entitle the company 
to the continued use of its right of way. It 
is proper to provide that no execution for the 
possession of the premises under such cir
cumstances shall issue in the action of eject
ment if the damages are paid within a limited 
time: Conger v. Burlington & S. W. M. Co., 
41-419. 

By agreement of parties an appeal was 
taken from the assessment of damages and 
judgment for the amount assessed was en
tered in such appeal, and execution thereon 
was stayed for two years, and the railroad 
was constructed through the property with
out objection. Held, that upon failure to 
pay the amount of the judgment at the time 
specified, the owner could proceed by injunc
tion to restrain any further use of his prop
erty until compensation should be made: 
Irish v. Burlington dé S. W. B. Co., 44-380. 

SEC. 2000. Assessment of damages—notice. The freeholders ap
pointed shall be the commissioners to assess all damages to the owners of 
real estate in said county, and said corporation, or the owner of any land 
therein, may, at any time after their appointment, have the damages 
assessed in the manner herein prescribed, by giving the other party ten 
days ' notice thereof in writing, if a resident of this state, specifying therein 
the day and hour when such commissioners will view the premises, which 
shall be served in the same manner as original notices. [C. 73, § 1245; R., 
§ 1318.] 

A railway company may be dispossessed 
of its r ight of way by a judicial sale in a 
proceeding to enforce the land owner's right. 
So held where the owner of land had agreed 
to give the right of way in consideration of 
the performance of certain conditions by the 
company which had not been performed, and 
action was brought by the owner to fore
close his vendor's lien. Also, held, that the 
vendor's lien in such case was superior to 
the title of the purchaser of the railroad at 
foreclosure sale: Varner v. St. Louis & C. B. 
B. Co., 55-677. 

No provision is made for the determi
nation of the question whether the'Owner re
fuses to grant the right of way or whether 
the owner and the corporation cannot agree 
upon the compensation to be paid. If the 
parties appear in the condemnation proceed
ings it is an indication that they could not 
agree; but at any rate the finding in the 
condemnation proceeding cannot be attacked 
on the ground that these preliminary fa«ts 
did not exist: Carlile v. Bes Moines c6 K. "0. 
B. Co., 68 N. W., 784. 

Deposit of damages assessed: The fact 
that the company deposits the sum. found due 
with the sheriff will not prevent the land 
owner from recovering, on appeal, the actual 
damage to the property and interest thereon 
from the time it is taken, even though the 
amount of the original damages is found to 
be less than that assessed by the sheriff's 
jury: Noble v. Des Moines t£- St. L. B. Co., 
61-637. 

The sheriff, in receiving the money de
posited as security cannot be regarded as the 
agent of the owner, but he is the agent of 
the railway company, and if, through the un
faithfulness or mistake of the sheriff, the 
money is lost before reaching the hands of 
the land owner, such loss does not fall upon 
him but upon the company making the de
posit: White v. Wabash, St. L. & P. B. Co.. 
64-281. 

For moneys paid to a sheriff by the com
pany the land owner may maintain action 
against him at any time after the expiration 
of the thirty days allowed for appeal. The 
statute of limitations, therefore, runs against 
such an action from that time, and the fact 
that the land owner has refused the money 
and attempted by injunction to restrain the 
taking of his land will not prevent the run
ning of the statute: Loicer v. Miller, 66-408. 

Where a mortgage upon the property ap
pears of record, notice must be given to the 
mortgagee, or he will not be bound by the 
proceedings: Severin v. Cole, 38-463. And 

see Cochran v. Independent School Dist , 50-
663. 

Where the proceedings are based upon 
the assumption that the owner is a nonresi-
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dent and unknown, such assumption will be Where a right oí way over agricultural 
deemed true on certiorari unless the contrary college land in possession of a lessee was 
is made to appear: Everett v. Cedar Rapids & condemned in proceedings to which the col-
M. R. R. Co., 28-417. lege was a party, and afterwards, the lessee's 

The notice must name the person whose right being forfeited, the premises were 
land is affected by the proceedings. It is sold to another, held, that the condemnation 
not sufficient that it be directed to all per- proceedings were binding on the subsequent 
sons having an interest in certain described purchaser of the premises: Chicago, M. & St. 
property: Birge v. Chicago, M. & St. P. R. P. R. Co. v. Bean, 69-257. 
Co., 65-440. 

SEC. 2001. Minor or insane owner. If the owner of any lands is a 
minor, insane, or other person under guardianship, the guardian of such 
minor, insane or other person may, under the direction of the judge of the 
district court, agree and settle with said corporation for all damages by 
reason of the taking of such lands for any of the purposes aforesaid, and 
may give valid conveyances of such land. [C. 73, § 1246; R., § 1316.] 

SEC. 2002. Nonresident owner. If the owner of such lands is a 
nonresident of this state, no demand of the land for a right of way or other 
purpose shall be necessary, except the publication of a notice, which may 
be in the following form: 

Notice for the appropriation of lands for railway purposes. 
To (here name each person whose land is to be taken or affected) and all 

other persons having any interest in or owning any of the following real 
estate (here describe the land by its congressional numbers in tracts not 
exceeding one-sixteenth of a section, or, if the land consists of lots in a 
town or city, by the numbers of the lot and block). 

You are hereby notified that the has located its railway over the 
above described real estate, and desires the right of way over the same, to 
consist of a strip or belt of land feet in width, through the center 
of which the center line of said railway will run, together with such other 
land as may be necessary for bermes, waste banks and borrowing pits, and 
for wood and water stations (or desires the same for any other purpose for 
which property is authorized by this chapter to be taken), and unless you 
proceed to have the damages as to the same appraised on or before the 

day of . . . . . . . . , A. D (which time must be at least four 
weeks after the publication of the notice), said company will proceed to 
have the same appraised on the day of A. D (which 
must be at least eight weeks after the first publication of the notice), at 
which time you can appear before the appraisers that may be selected. 

By Attorney, or Agent, Railway Company. 
[C. 73, § 1247.] 
Where proceedings were based upon the The notice must name the person whose 

assumption that the owner was a nonresi- land has been taken or affected. It is not 
dent and unknown, held, on certiorari, that sufficient that it is directed to all other per-
the contrary not being made to appear, the sons having an interest in the property 
proceedings were not irregular: Everett v. described: Birge v. Chicago, M. & St. P. R. 
Cedar Rapids á M. R. R. Co., 28-417. Co., 65-440. 

SEC. 2003. Notice published. Said notice shall be published in some 
newspaper in the county, if there is one, if not, then in a newspaper pub
lished in the nearest county through which the proposed railway is to be 
run, for at least eight successive weeks prior to the day fixed for the 
appraisement at the instance of the corporation. [C.73, § 1248.] 

SEC. 2004. Appraisement. At the time fixed for either of the afore
said notices, the appraisement of the lands described may be made and 
returned; but the appraisement and return may be in parcels larger than 
forty acres belonging to one person and lying in one tract, unless the 
agent or attorney of the corporation or the commissioners have actual 
knowledge that the tract does not belong wholly to the person in whose 
name it appears of record; and incase of such knowledge the appraisement 
shall be made of the different portions as they are known to be owned. [C. 
73, § 1249.] 
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That damages to the entire premises of a ernment subdivision through which the road 
property owner, and not merely to the gov- passes, are to be assessed, see notes to '$ 1990. 

SEC. 2005. Dwelling-house, garden, or orchard. If it appears from 
the finding of the commissioners that the dwelling-house, outhouse, orchard 
or garden of the owner of any land taken will be overflowed or otherwise 
injuriously affected by any dam or reservoir to be constructed as authorized 
by this chapter, such dam shall not be erected until the question of such 
overflowing or other injury has been determined in favor of the corporation 
upon appeal. [C. 73, § 1250.] 

SEC. 2006. Vacancies filled. In case of the death, absence, neglect 
or refusal of any of said freeholders to act as commissioners as aforesaid, 
the sheriff shall summon other freeholders to complete the panel. [C. 73, 
§ 1251; R., § 1319.] 

SEC. 2007. Costs. The corporation shall pay all the costs of the assess
ments made by the commissioners and those occasioned by the appeal, includ
ing reasonable attorney fees to be taxed by the court, unless on the trial 
thereof the same or a less amount of damages is awarded than was allowed 
by the commissioners. [C.73, § 1252; R., §1317.] 

Where the damages allowed on the appeal out reference to this section: Jones v.Mahaska 
are less than those awarded in the assess- County Coal Co., 47-354. 
ment, in the absence of any showing that The purchaser of a railroad pending an 
either party has made an offer, the costs appeal from allowance of damages for right 
should be apportioned: Noble v. Bes Moines of way becomes liable for the payment of 
& St.L. B. Co., 61-637. costs incurred in such proceeding: Frankel 

It, on the trial of an appeal by the land v. Chicago, B. &P. B. Co.,70-424. 
owner, a less amount of damages is given Where the costs were taxed to one party, 
than was awarded by the commissioners, the and the court was not asked to make an ap-
court is not bound to tax all the costs of portionment, held, that the ordjr of the court 
appeal to him, but may distribute them would not be disturbed upon appeal: Cox v 
according to the general rules of law with- Mason City <£• Ft. B. B. Co., 77-20. 

SEC. 2008. Report recorded. The report of the commissioners, where 
the same has not been appealed from, and the amount of damages assessed 
and costs has been deposited with the sheriff, or if an appeal is taken, and 
the amount of damages assessed on the trial thereof has been paid to the 
sheriff, may be recorded in the records of deeds in the county where the land 
is situated, and such record shall be presumptive evidence of title in the cor
poration of the property so taken, and shall constitute constructive notice of 
the rights of such corporation therein. [0.73, § 1253.] 

The company cannot be compelled to pay the company and it has had a reasonable 
the damages assessed and take the right of time to correct it: Bimmick v. Council Bluffs 
way, but may waive the rights acquired by & St. L. B. Co., 58-637. 
the pi-oceedings, being liable, however, for Where a portion of plaintiff's land was in-
costs, and any damages actually suffered by eluded in the right of way condemned, but 
the land owner: Gear v. Bvhuque & S. C. B. the road was not actually constructed over 
Co., 20-523. any portion of his land, which remained 

The recording of the award, if done by fenced and was not entered upon, held, that 
mistake, does not pass any title to the com- an appropriation did not appear, and title to 
pany so as to raise an implied contract to pay the right of way did not pass to the company 
the amount of the award; certainly not until until it had made payment: 1 bid. And see 
the fact of the mistake has become known to S. C, 62-409. 

SEC. 2009. Appeals—how taken. Either party may appeal from such 
assessment to the district court, within thirty days after the assessment is 
made, by giving the adverse party, or, if such party is the corporation, its 
agent or attorney, and the sheriff notice in writing that such appeal has 
been taken. The sheriff shall thereupon file a certified copy of so much of 
the appraisement as applies to the part appealed from, and said court shall 
try the same as in an action by ordinary proceedings. The land owner shall 
be plaintiff and the corporation defendant. [C.73, § 1254; R., § 1317.] 

Waiver: Objections to the jurisdiction of peal is conclusive of all other remedies as to 
the sheriff's jury are not waived by appear- the manner and method of taking advantage 
anee on appeal: Stough v. Chicago á N. W. of irregularities in the proceeding: Phillips 
B. Co., 71-641. v. Watson, 63-28. 

Exclusive remedy: The remedy by ap- An appeal is a plain, adequate and speedy 



698 
§2009 TAKING PRIVATE PROPERTY. Tit. X, Ch. 4. 

remedy when the claim is that insufficient 
damages are given. Irregularities in the 
proceding cannot be corrected by certiorari: 
Cedar Rapids, I. F. & N. W. R. Co. v. Whe-
lan, 64-694. 

Joint assessment: Where the damages 
are assessed jointly in favor of two owners, 
one of them cannot properly prosecute an 
appeal without joining the other as appel
lant or making him a party to the proceed
ings by notice. Upon failure to do so the 
appeal should be dismissed on motion: 
Chicago, R. I. & P. R. Co. v. Hurst, 30-73. 

A subsequent settlement with a part of 
the owners in common where the assessment 
is not apportioned, will not defeat an appeal 
by these not settled with: Ruppert v. Chicago, 
0. & SI. J. R. Co., 43-490. 

By mortgagee : The owner may take an 
appeal without joining a mortgagee therein, 
although an award has been made in favor 
of the owner and mortgagee jointly: Lance 
v. Chicago, M. d- ¡St. P. R. Co.,'57-636. 

Where damages for right of way are 
awarded jointly to the owner and the mort
gagees of the land, upon notice to all of 
them, the mortgagor may maintain an appeal 
from the award without making the mortga
gees parties thereto: Dixon v. Rockicell, S. & 
D. R. Co., 75-367. 

By person not party: A person not a 
party to the proceedings, although interested 
in the property, cannot appeal. Such person 
might perhaps, make himself a party before 
the commissioners, but he cannot make him
self a party merely by appealing: Connable 
v. Chicago, M. & St. P. R. Co., 60-27; Cedar 
Rapids, I. F. & N. W. R. Co. v. Chicago, M. 
& St. P. R. Co., 60-35. 

Whether, where publication of notice is 
authorized to be made to parties interested, 
all persons interested are to such extent par
ties as that they may appeal, quœre: Ibid. 

As to part of damages: "where the as
sessment covers the entire damage to two 
contiguous tracts used together and owned 
by the same person, an appeal cannot be 
taken from an assessment as to one tract 
only: Cedar Rapids, I. F. & N. W. R. Co. v. 
Chicago, M. & St. P. R. Co., 60-35. 

The sheriff is not a party to the condem
nation proceedings, and is not disqualified 
from serving notice of appeal therein: Ibid. 

Notice: Whether the giving of notice to 
the deputy-sheriff would be sufficient, qucere: 
Waltmeyer v. Wisconsin, I. & N. R. Co.,_ 64-688. 

But where it appeared that notice was 
brought to the sheriff's attention and he di
rected the deputy to accept service, held, 
that the notice was sufficient: Ibid. 

Notice of appeal may be properly served 
on the engineer in charge of the survey and 
location of the railroad, and transacting 
business connected with securing the right 
of way in the county where the appeal is 
taken: Jamison v. Burlington <& W. R. Co., 
69-670. 

Where the notice of appeal describes the 
premises in the same way as they are de
scribed in the application for condemnation, 
the land owner is not limited in his recovery 
of damages accruing to the portion of his 
premises described, but may show the dam

ages to his entire farm: Dudley v. Minnesota 
& N. W. R. Co., 77-408. 

The time for taking the appeal begins to 
run from the time the assessment is in fact 
made, reduced to writing, and made public, 
or in some legitimate manner comes to the 
knowledge of the parties interested: Ibid. 

Upon motion being made to dismiss the 
appeal because not taken in time, affidavits 
of jurors for making the assessment are re
ceivable to show when the assessment was 
actually made: Ibid. 

Filing papers: Whore the appeal has 
properly been taken by notice, the appellant 
should not be prejudiced by a failure of the 
officer to file the papers at the time required 
by statute: Robertson v. Eldora R., etc., Co., 
27-245. 

Change of venue may be had on the ap
peal the same as in civil actions: Whitney v. 
Atlantic Southern R. Co., 53-651. 

Assessment of damages on appeal: On 
appeal the question of damages is to be de
termined upon its merits, and the regularity 
of prior proceedings, such as the selection of 
commissioners, etc., is not to be called in 
question. That can only be done by certiora
ri: Mississippi & M. R. Co. v. Rosseau, 8-373. 
And see Runner ». Keokuk, 11-543. 

The assessment of damages upon appeal is 
to be made without any reference to that 
appealed from: Hahn v.Chicago,0. &. St. J. R. 
Co., 43-333. 

The notice of apppeal is presumptive evi
dence of an assessment from which an appeal 
can be taken : Ibid. 

An appeal by the land owner from the as
sessment of the commissioners cures any de
fect in regard to giving notice of the assess
ment to such owner: Borland v. Mississippi 
& M. R. Co., 8-148. 

In the proceedings on appeal an offer to 
confess judgment may be made with the con
sequences provided in <S 3818, with reference 
to costs: Harrison v. Iowa Midland R. Co., 
36-323. 

The company may dismiss the proceed
ings at any time before judgment upon pay
ment of costs: Burlington & M. R. Co. v. 
Sater, 1-421. 

I t would seem that a land owner appealing 
need not give bond; but even if that be nec
essary, the failure to give bond at the time 
the appeal is taken ought not to work the 
dismissal of the appeal: Robertson v. Eldora 
R., etc., Co., 27-245. 

Judgment: Where, under the provisons 
of a previous statute, general judgment was 
rendered against the company on the appeal, 
held, that it could have no greater effect than 
an assessment of damages: Gear v. Dubuque 
& S. C. R. Co., 20-523. 

Allowance of interest: In case of an ap
peal by the railway company the proper 
measure of damages is the value of the land 
at the time of its appropriation, with inter
est thereon to the date of judgment: Daniels 
v. Chicago, I. c6 N. R. Co., 41-52. 

Interest may be allowed on the damages 
awarded from the time of condemnation, 
provided the damages are greater than those 
allowed by the sheriff's jury: Hartshorn v. 
Burlingtan, C. R. & N. R. Co.,52-613. 
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touching the question of interest. Such 
order should fix the date when the interest 
begins to ran, which should be when the 
company deprives the property owner of the 
use of his property: Heed v. Chicago, M. & St. 
P. E. Co., 25 Fed., 886. 

After a final adjudication of the claim 
for damages on an appeal to the district 
court and payment of the amount awarded 
the claimant cannot maintain an original 
action to recover interest on the amount 
thus awarded nor can the cause be redock-
eted for that purpose: Jamison v. Burlington, 
& W. E. Co., 87-265. 

In the proceeding all the rights of the 
parties should be adjusted, aud the laud 
owner is not entitled after appeal to bring 
another action to recover interest on the 
money deposited in accordance with the 
condemnation proceedings: Jamison v. Bur-
lington & W. B. Co., 78-562. 

Interest on the assessment does not begin 
to run from the time of assessment, but only 
from the time of taking possession: Haye v. 
Chicago, M. & St. P. E. Co., 64-753. 

In estimating the damages upon appeal 
the jury may consider the injury as origin
ally sustained, and the interest which the 
original sum would have borne during the 
delay: Noble v. JJes Moines & St. L. E. Co., 
61-637. 

Where the court simply directed the jury 
to allow plaintiff the market value of the 
land taken at the time that it was taken, 
held, that such instruction was proper, and 
that interest should be allowed on the 
amount of the verdict from the time of the 
appropriation: Hollingsworlh v. Des Moines & 
St. L. B. Co., 63-443. 

The damages are to be assessed as of the 
date of the assessment by the sheriff's jury, 
and then upon the rendition of the verdict 
the court should make the proper order 

SEC. 2010. Deposit—Acceptance. An appeal shall not delay the 
prosecution of work upon said railway, if said corporation pays or 
deposits with the sheriff the amount assessed. The sheriff shall not pay 
such deposit over to the person entitled thereto after the service of 
notice of appeal, but shall retain the same until the determination thereof. 
An acceptance by the land owner of the damages awarded by the commis 
sioners shall bar his right to appeal. - - — ~- - -

If an appeal is taken to the lower court 
and the damages awarded are greater than 
were allowed by the commissioners, the com
pany desiring to appeal to the supreme court 
must deposit the additional amount with the 
sheriff, and is not relieved from the obliga
tion to do so by giving a supersedeas bond: 
Downing v. Des Moines N. W. E. Co., 63-177. 

The right of the owner to receive the 
amount so deposited is suspended until the 
appeal is decided. The property is not taken, 
in an absolute sense, until the final assess-

LC.73, §§ 1255-6; R , § 1317.] 
owner may maintain action against him at 
any time after the expiration of thirty days 
allowed for appeal. The statute of limita
tions, therefore, runs against such action 
from that time, and. the fact that the land 
owner has refused the money and has at
tempted by injunction to restrain the taking 
of his land will not prevent the running of 
the statute: Lower v. Miller, 66-408. 

The fact that the owner of the property 
accepts the money awarded will defeat an 
appeal by him, but not an appeal of the com
pany: on an appeal by the latter the owner is 
not estopped from claiming any increased 
amount of damage to which he may appear 
to be entitled: Bxirns v. Chicago, Fort M. & 
D. M. B. Co., 70 N. W., 728. 

Before there was any statutory provision 
on the subject, it was held that acceptance 
of the damages awarded would bar an appeal 
by the land owner: Mississi2)pi <£• M. B. Co. v. 
Byinglon, 14-572. 

znent is paid, and the section is, therefore, 
not unconstitutional: Peterson v. Ferreby, 30-
327. 

The sheriff holds the deposit not as agent 
of the owner, but as agent of the company, 
and if it does not come into the hands of the 
owner, or is for any reason lost or misappro
priated, such loss must be sustained by the 
company: White v. Wabash, St. L. & P. B. 
Co., 64-281. 

For moneys paid to a sheriff the land 

SEC. 2011. Trial—judgment—costs. On the trial of the appeal, no 
judgment shall be rendered except for costs. The amount of damages shall 
be ascertained and entered of record, and if no money has been paid or 
deposited with the sheriff, the corporation shall pay the amount so ascer
tained, or deposit the same with the sheriff, before entering upon the prem
ises. Should the corporation decline to take the property and pay the 
damages awarded on final determination of the appeal, then it shall pay, in 
addition to the costs and damages actually suffered by the land owner, 
reasonable attorney's fees, to be taxed by the court. [C. 73, § 1257.] 

Under the Revision (which contained no 
similar provision), held, that where a gen
eral judgment was rendered against the 
company on appeal, it could have no greater 
effect than an assessment of damages as con
templated by the statute: Gear v. Dubuque 
d- S. C. B. Co., 20-523. 

Interest may be allowed on the damages 
awarded from the time of condemnation, 
provided such damages are greater than as 
found by the sheriff's jury: Hartshorn v. Bur
lington, C. B. & N. B. Co., 52-613. 

Further as to interest, see notes to fi 2009. 
In such a proceeding no judgment can be 
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rendered except for costs. After the assess- bility. Therefore the statute of limitations 
ment, the company, by paying the costs and does not apply to such a proceeding: Hartley 
damages, may relieve itself from further lia- v. Keokuk & N. W. R. Co., 85-455. 

SEC. 2012. Additional deposit. If, on the trial of the appeal, the 
damages awarded by the commissioners are increased, the corporation 
shall pay or deposit with the sheriff the whole amount of damages awarded 
before entering on, or using or controlling, the premises. The sheriff, upon 
being furnished with a certified copy of the assessment, may remove said 
corporation, and all persons acting for or under it, from said premises, 
unless the amount of the assessment is forthwith paid or deposited with 
him. [C.73, § 1258.] 

Where the amount of damages awarded court on appeal, when the remedy of the 
by the commissioners is paid to the sheriff statute, by application to the sheriff, is open 
and the company enters upon the land, if upon to the property owner: Heed v. Chicago, M. 
appeal by the land owner a larger sum is & St. I'. R. Co., 25 Fed., 886. 
awarded, the company may be enjoined from If appeal is taken from the award and the 
further use of the property until it pays such damages awarded are greater than were al-
further sum: Bicharás v. Des Moines Valley lowed by the commissioners, the company 
Ü. Co., 18-259. desiring to appeal to the supreme court must 

The federal court will not order its mar- deposit the amount with the sheriff, and is 
shal to oust the railway company from the not relieved from the obligation by giving 
possession of the premises for non-payment a supersedeas bond: Downing v. Des Moines N. 
of damages for the right of way fixed in that W. R. Co., 63-177. 

SEC. S013. Damages reduced. If the amount awarded by the com
missioners is decreased on the trial of the appeal, the reduced amount only 
shall be paid the land owners. [C. 73, § 1259.] 

SEC. 2014. Channels or ditches along right of way. In any case 
where it would have the right to dig a channel or cut a ditch, so as to 
change and straighten the course of a stream or water course too fre
quently crossed by such road, for the purpose of protecting the right of 
way and road-bed, or promoting safety and convenience in operation of the 
road, it may, if it cannot agree with the owners of the land to be crossed 
by such channel or ditch, either as to its location or the price to be paid for 
land taken, condemn an amount sufficient and convenient for such purpose, 
in the same manner that lands for the right of way for the road-bed may be 
condemned; and such condemnation shall be made with the same rights of 
appeal as in other cases of condemnation of land for right of way uses. 
Nothing in this section shall give the corporation the right to change the 
course of any stream or water course where such right does not otherwise 
exist, nor to turn such stream or water course off from any cultivated 
meadow, or pasture lands, when it only touches such lands at one point, 
unless the owner or owners thereof consent to such diversion. [18 G. A., 
ch. 191.] 

This section, at least in so far as it applies stitutional as authorizing the taking of pri-
to cases where the right of way is taken, as vate property for other than a public pur-
provided for the purpose of promoting the pose: Reusch v. Chicago, B. & Q. R. Co., 57-
safety of the traveling public, is not uncon- 687. 

SEC. 2015. Non-user of right of 'way. Where a railway constructed 
in whole or in part has ceased to be operated for more than five years; or 
where the construction of a railway has been commenced and work on the 
same has ceased and has not, in good faith, been resumed for more than 
five years, and remains unfinished; or where any portion of any such rail
way has not been operated for four consecutive years, and the rails and 
rolling stock have been wholly removed therefrom; it shall be treated as 
abandoned, and all rights of the person or corporation constructing or 
operating any such railway, over so much as remains unfinished or from 
which the rails and rolling stock have been wholly removed, may be 
entered upon and appropriated as provided in the next section. If the rail
way or any part thereof shall not be used or operated for a period of eight 
years, or if, its construction having been commenced, work on the same 
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has ceased and has not been in good faith resumed for eight years, the 
right of way, including the road-bed, shall revert to the owner of the land 
from which said right of way was taken. [18 G. A., ch. 15; 15 G. A., ch. 
65;C73, §1260.] 

This section defines what shall be re
garded as an abandonment of a right of way, 
and nothing less than non-user for eight 
years will authorize the owner of the land 
from whom the right of way was taken to re
take possession. If he does so, the company 
may at any time within eight years enter 
upon the land again and resume its use: 
Fernow v. Chicago, M. c6 St. P. B. Co., 75-
526. 

These provisions apply to the case of a 
railroad which has been commenced and 
abandoned before the enactment of the stat
ute. The time which had expired before 
the enactment and after the abandonment 
of the work is to be taken into account in 
computing the eight years. A railroad com
pany has no vested right by contract to hold 
a right of way which it has abandoned, and 
the section is not unconstitutional in that 
respect: Skillman v. Chicago, M. & St. P. B. 
Co., 78-404. 

In the absence of statute non-user for any 
length of time would not work a forfeiture, 
but if without intention to resume the use 
it would constitute an abandonment; and 
therefore under this section mere non-user, 
without other evidence of intention to aban
don, will not constitute an abandonment 
unless it has continued for eight years when 

it will constitute an abandonment without 
regard to the intent: McCluin v. Chicago, B. 
I. é P. B. Co., 90-046. 

But the statute does not apply to an agree
ment between the parties for forfeiture upon 
other terms than those provided in it and 
a stipulation that abandonment shall follow 
if the grantor shall cease permanently to use 
the right of way for the purposes for which 
it is conveyed will be effectual without re
gard to the length of time of non-use: Ibid. 

The easement being acquired by express 
grant is not barred by a failure to use the 
same for ten years, and a possession of the 
property, during that time, by the original 
owner, in the absence of any act of his pre
venting the use: Barlow v. Chicago, B. I. & 
P. B. Co., 29-276; Noll v. Dubuque, B. & M. 
B. Co., 32-66. 

A land owner who has received damages 
for a right of way and has entered into an 
agreement by which another company has 
taken and used such right of way is not in 
position to rely on an abandonment by the 
first company: Marling v. Chicago, C. R. & 
N. B. Co.. 67-331. 

A portion of a line may become aban
doned. Whether it is so or not is a question 
of fact: Central Iowa B. Co. v. Moulton & A. 
B. Co., 57-249. 

SEC. 3016. Condemning abandoned right of way. In case of aban
donment, as provided in the preceding section, any other corporation may 
enter upon such abandoned work, or any part thereof, and acquire the right 
of way over the same, and the right to any unfinished work or grading found 
thereon, and the title thereto, by proceeding as near as may be in the man
ner provided in this chapter; but parties who have previously received com
pensation in any form for the right of way on the line of such abandoned 
railway, which has not been refunded by them, shall not be permitted to 
recover the second time. The value of such road-bed and right of way, 
excluding the work done thereon, when taken for a new company, shall be 
assessed for the benefit of the former company or its legal representative. 
[C.73, §1261.] 

by another railway company: Chicago, M. 16 
St. P. B. Co. v. Bean, 69-257. 

A land owner who has received compensa
tion which has not been refunded by him 
cannot recover the second time: Dubuque & 
D. B. Co. v. Dield, 64-635. 

"Where, upon condemnation of a right of 
way over agricultural college land, the dam
ages assessed were deposited with the sher
iff, held, that without return of the amount 
thus deposited the grantee of the agricult
ural college could not have another assess
ment of damages for the use of the premises 

SEC. 3017. Raising or lowering highways. Any such corporation 
may raise or lower any turnpike, plank road or other road for the purpose 
of having its railway cross over or under the same, and in such cases said 
corporation shall put such road, as soon as may be, in as good repair and 
condition as before such alteration. [19 G. A., ch. 122; 15 G. A., ch. 47; C. 
73, § 1262; R., § 1321.] 

This section as it originally stood, author
izing a railway corporation to raise or lower 
a highway "for the purpose of having its 
railway pass over or under the same," was 
construed to confer upon railway companies 
the right to construct their tracks upon the 
public highways, including the streets of a 

city, without compensation to an abutting 
property owner, where he did not own the 
fee in the highway or street: Milbum v. 
Cedar Bapids, 12-246; Gear v. Chicago, C. <& 
D. B. Co., 39-23. 

But as now amended, by substituting 
"c ross" for "pass," it cannot be construed 
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as authorizing such use of highways or 
streets without other express legislative au
thority: Stanley v. Davenport, 5Í-463. 

The objection imposed by the statute upon 
a railway company constructing and operat
ing its railway, to construct at all points 
where the highway crosses it sufficient and 
safe crossings, is binding upon all corpora
tions using railways in the state: Farley v. 
Chicago, B. I. & P. B. Co., 42-234. 

The embankment constructed as a neces
sary approach to the crossing is a part of the 
crossing and the company is required to keep 
i t in repair: Ibid. 

The company is bound to keep crossings 
in a safe condition, and this obligation ex
tends to the approaches to a bridge: Newton 
v. Chicago, B. I. & P. B. Co., 66-422. 

The company is under obligation to build 
and keep in repair an overhead crossing and 
the approaches thereto, provided the grade 
crossing is unsuitable and the overhead 
crossing is necessary to put the street in 
proximately as good repair and condition as 
before the railroad was built: Ibid. 

The burden of putting the highway into 
proper condition is imposed upon the rail
way company and attaches when the railway 
is constructed and the burden is so connected 
with the right to maintain and operate the 
railway that liens acquired by creditors on 
the railway property are subject to it: Ft. 
Dodge v. Minneapolis & St. L. B. Co., 87-389. 

In a proceeding by mandamus to compel 
the railroad company to put in an overhead 
crossing, the company being in the hands of 
a receiver appointed by the same court, may 
be directed by the court as to the plans and 
specifications in accordance with which such 
crossing shall be constructed: Ibid. 

As the railway has the right to raise or 
lower highways at crossings, an indictment 
charging the company with obstructing the 
public highway with digging, plowing and 
scraping such highway, throwing up embank
ments and making excavations, etc., at 
points where the railway crosses such high
way, does not state facts sufficient to consti
tute the crime of obstructing the highway: 
State v. Chicago, B.&P. B. Co., 63-508. 

In an action for personal injuries received 
at a public crossing, the fact that the cross
ing is not as good as the highway was before 
the construction of the railway is admissible 
for the purpose of showing what vigilance 
was required of the railway as to the use of 

signals and the operation of trains in ap
proaching such crossing: Funston v. Chicago, 
B. I. & P. B. Co., 61-452, 

Where by reason of there not being suffi
cient service of notice a highway which is 
located across the right of way is not legally 
established the company is not under obliga
tion to put in a crossing: State ex rel. v. Iowa 
Cent. B. Co., 91-275. 

The company has no right to cross a 
street in a city or town diagonally without 
making compensation to abutting property 
owners for damages as required by \ 767: 
Enos v. Chicago, St. P. á K. C. B. Co, 78-28. 

A railroad may cross a street in a city 
without the consent of the city council re
quired by I 767: Gates v. Chicago, St. P. & K. 
C. B. Co., 82-518. 

The company may raise or lower the 
highway for the purpose of having its road 
cross over or under the same, but not for 
the purpose of making a grade crossing 
higher or lower than the grade of the high
way: Ibid. 

While the company may raise a highway 
crossing for the purpose of having its rail
way pass under, it is required to put such 
highway in as good condition as before the 
alteration. This authority does not exempt 
the company from damages for which it is 
otherwise liable under the provisions of § 
767, with reference to the construction of 
railways in streets: Nicks v. Chicago, St. P. 
& K. C. B. Co., 84-27. 

The owner of property abutting on a 
street over which a railway is constructed 
under the provisions of \ 767, not being the 
owner of the fee of the street, cannot recover 
unless he can show actual damages: Cook v. 
Chicago, M. & St. P. B. Co., 83-278. 

And see notes to \ 767, as to damages to 
abutting owners where the track is laid in 
a street. 

The railway has no right to fence its 
track where it crosses streets or alleys 
properly laid out, whether they have been 
improved and used by the public or not: 
Lathrop v. Central Iowa B. Co,. 69-105. And 
see notes to \ 2055. 

Highways may be laid out across the right 
of way: Chicago, M. & St. P. B. Co. v. Stark
weather, 66 N. W., 87. 

But the company cannot be compelled to 
construct a viaduct crossing: Albia v. Chicago, 
B.&Q. B. Co., 71 N. W.,541. 

SEC. 2018. Further repairs. If the supervisors, trustees, city coun
cil, or other person having jurisdiction over such road, require further or 
different repairs or alterations made thereon, or if the same, in their opin
ion, is unsafe, they shall give notice thereof in writing to any agent or offi
cer of the corporation, and, if the parties are unable to agree respecting the 
same, either may apply by petition, setting out the facts, to the district court 
or judge thereof, and such court or judge shall cause reasonable notice to 
be given the adverse party of the application. The petition shall be filed in 
the clerk's office, and may be answered as in other cases. The court shall 
determine the matter in a summary way, and make the necessary orders in 
relation thereto, giving such corporation, if found at fault, a reasonable 
time to comply therewith, and, upon failure to do so, it may enjoin the cor
poration from using so much of its road as interferes with any such roads, 



Tit. X, Ch. 4. 
703 

TAKING PRIVATE PROPERTY. ¡ 2019-2022 

and may award costs in favor of the prevail ing party. [ C 7 3 , § 1263; R., 
§§ 1322-3.] 

S E C . 2019. Temporary w a y s . Every such corporation, when employed 
in raising or lowering any road, or in making any other alteration by means 
of which the same may be obstructed, shall provide and keep in good order 
suitable temporary ways to enable travelers to avoid or pass such obstruc
tions. [C. 73, § 1264; R , § 1324.] 

S E C . 2 0 2 0 . Crossing rail-ways, canals, etc. Any such corporation 
may construct and carry its railway across, over or under any railway, canal 
or water course, when it may be necessary in the construction of the same, 
and in such cases it shall so construct its crossings as not unnecessarily to 
impede the travel, t ransportat ion or navigation upon the railway, oanal or 
stream so crossed. Said corporation shal l be liable for the damages occa
sioned to any person injured by reason of said crossing. [C. '73, § 1265; R , 
§ 1325.] 

ment that an under-crossing be constructed 
was not unreasonable: Humestone <£• S. R. Co. 
v. Chicago, St. P. & K. C. R. Co., 74-554. 

The right of a railway to cross another is 
subject to the limitation that the crossing 
shall be so made as not unnecessarily to in
terfere with the use of the railway crossed 
and where such interference is plain it is 
within the jurisdiction of a court of equity to 
prescribe the method and conditions under 
which such crossing may be made: Chicago, 
B. & Q. R. Co. v. Cliicago, Ft. M it- D. M. R. 
Co., 91-16. 

The requirement of ? 2073, that trains 
shall come to a full stop at crossings of other 
railroads, necessarily renders crossings on 
grade an impediment, to some extent, to 
travel and transportation, but the incon
venience and delay arising from their use 
must be borne by the company. The com
pany constructing an intersecting line is in
quired to so construct the crossing as not to 
unnecessarily interfere with the crossing of 
the other road. Whether such crossing 
shall be made at grade, or over or under the 
other, must depend upon circumstances; and 
under particular facts, held, that a require-

S E C . 2021. Bridges—damages . Every such corporation shal l main
tain and keep in good repair all the bridges, with their abutments, which it 
may construct for the purpose of enabling its railway to pass over or under 
any turnpike, road, canal, watercourse or other way, and shall be liable for 
all damages sustained by any person in consequence of any neglect or viola
tion of the provisions of this chapter. [C. '73, §§ 1266-7; R , §§ 1326-7.] 

The provisions of this section do not ex- acts of those not its agents or servants: Cal-
tend the liability of the corporation to the lahan v. Burlington & M. R. R. Co., 23-562. 

S E C . 2022 . Pr ivate cross ings . When any person owns land on both 
sides of any railway, the corporation1 owning the same shall , when requested 
so to do, make and keep in good repair one cattle-guard, and one causeway 
or other adequate means of crossing the same, at sitch reasonable place as 
may be designated by the owner. [C. 73 , § 1268; R , § 1329.] 

When required: It is evident that the 
provisions of this section are not intended 
to apply to streets in cities and towns: Gates 
v. Chicago, St. Paul & K. C. R. Co., 82-518. 

The company need not provide a crossing 
unless the landowner requires it: Henderson 
». Chicago, R. I. & P. R. Co., 48-216. 

The obligation to erect a private crossing 
by reason of the provisions of this section, 
and not under contract between the parties, 
is a public obligation of such a nature that 
the board of railroad commissioners has jur
idiction to investigate the question and make 
an order with reference thereto: State v. Ma-
ton Citij <& Ft. D. R Co., 85-516. 

The remedy by mandamus in such a case 
is not exclusive: Ibid. 

The duty of the company to construct a 
private crossing may be enforced by manda
mus: Boggs o. Chicago, B. if Q. R. Co., 54-435. 

And in the particular cdbe, held, that a re

quest of the person owning land on both sides 
of the railway track, for an open crossing at 
a particular point, was not unreasonable, 
and compliance therewith might be en
forced: Ibid. 

The owner of land is authorized to desig
nate the place where the crossing for his 
benefit shall be made, and the limitation put 
upon his choice of location is that the place 
designated shall be a reasonable one: Van 
Vrankin o. Wisconsin, I. it- N. R. Co., 68-576. 

The location and character of a crossing 
must be determined with due regard for all 
the interests involved in its construction and 
maintenance, and the reasonable use which 
the land owner desires to make of it, its ex
pense and the effect it will have upon the 
operation of the railroad and the safety of 
life and property, and in a particular case, 
held, that while a crossing would be a great 
convenience to the land owner, yet the in-
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convenience and danger to the operation of 
trains by the company was such that it should 
not be required: Truesdale v. Jensen, 91-312. 

Where the only means a citizen has of 
reaching a highway is across the railway, he 
may insist that an open crossing be provided 
for him by means of which he may reach the 
highway without stopping to open gates or 
remove bars: Gray o. Burlington et- M. R. R. 
Co., 37-119. 

Where a party owning land on opposite 
sides of a highway maintains a lane and 
fences in such manner as to indicate that he 
prefers an open crossing instead of one closed 
by gates, the company will not be liable to 
him for failure to maintain such gates: Ty
son v. Keokuk & D. M. R. Co., 43-207. 

Where a railroad passes through a pas
ture the owner is not, as a matter of course, 
entitled to an open crossing for his stock, re-
gardless of any other means of crossing. To 
entitle him to such a crossing it must appear 
that there is no provision for passing from 
one part of the field to the other, which is 
adequate under the circumstances: Curtiss 
v. Chicago, M. & St. P. R. Co., 62-418. 

The words "one cattle guard" do not 
mean a single structure on one side of the 
causeway, but such guard as will prevent 
stock from going over the causeway on to the 
track on either side: State ex -¡-el. v. Burling
ton, C. R. d- N. R. Co., 68 N. W., 819. 

One grade crossing for each land owner 
whose land is divided by the right of way with 
gates and grade is the rule in this state and 
it is only when a grade crossing is inade
quate that other or additional means may be 
ordered. Therefore, held, that where the 
only objection to such crossing was the in
convenience of opening and closing the gates 
it was error for the commissioners to order 
the railroad to construct an under grade 
crossing: Ibid. 

While there may be cases where an 
overhead crossing can properly be required, 
yet in view of the fact that grade crossings 
are the rule, it would require a strong case 
to warrant the court in holding an overhead 
crossing to be reasonable and just: State v. 
Chicago, M. & St. P. R. Co., 86-304. 

A company required to maintain and con
struct proper cattle-guards cannot by con
tract with another company, whose road it 
purchases, relieve itself from the right or 
obligation to do so: Downing v. Chicago, R. 
I. it P. R. Co., 43-96. As to cattle-guards, 
see also notes to J 2054. 

Gates and bars at private crossings: If 
the company undertakes to and does con
struct fences, gates, crossings and cattle-
guards, etc., for a private owner, a request 
for their construction may be presumed, and 
the company will be required to keep them 
in repair: Miller v. Chicago, R. I. ¡HP. R. Co., 
66-546. 

Under the provisions of a previous statute, 
differing from the present one as to private 
crossings, held, that a company had a right 
to construct fences at such crossings, but 
must provide the same with gates: McKinley 
o. Chicago, R. I. & P. R. Co., 47-76, 78. 

The duty to maintain gates at private 
crossings is a part of the duty to fonce, and 

the company will be liable for damages to 
stock injured by reason of failure to con
struct such gates or keep them in repair: 
Ibid.; Mackie v. Central R. of loica, 54-540. 

Where the claim was that stock escaped 
upon the track by i-eason of the gate at a 
private crossing being insufficient, as origin
ally constructed, held, that no evidence of 
knowledge of the defective condition was 
necessary, as it would have been in the case 
of a failure to repair: Morrison v. Burlington, 
C. R. <& N.R. Co., 84-663. 

A land owner driving cattle in through 
the gate at one crossing and along the right 
of way for the purpose of turning them out 
at the gate at another crossing is guilty of 
negligence; and in a particular case, held, 
that there was not such negligence on the 
part of the employes of the company after 
they were aware of the cattle being on the 
track as to render them liable for damage in 
killing some of the cattle: Davidson v. Cen
tral Iowa R. Co., 75-22. 

As to the liability for failure to fence in 
general, see \ 2055. 

Where it is the duty of a railway company 
to keep closed a gate in a fence of its right 
of way it will be liable for injury to stock 
due to negligence in performing that duty: 
Manwell v. Burlington, C. R. t6 M. R. Co., 89-
708. 

The obligations imposed upon the com
pany to fence and to provide private cross
ings are correlative, and if it does each as 
well as it can consistently with the other it 
is not liable: Henderson v. Chicago, R. I. & 
P. R. Co., 39-220. 

Where the company is required to put in 
a private crossing and erect proper gates and 
bars, it will not be liable for negligence of a 
person for whom the crossing is constructed 
in habitually leaving such gates or bars open, 
further than that it must use reasonable dili
gence and care in keeping them closed: Ibid. 

But the company is not responsible in the 
absence of negligence, although it knows 
that the land owner or other persons are in 
the constant or usual habit of leaving the 
gates open: Henderson v. Chicago, R. I. <& P. 
R. Co., 43-620. 

Where the company nailed up the gates 
at a private crossing for the reason that they 
had been habitually left open, and the land 
owner tore down the fence so that the gates 
should be open, held, that it was error to in
struct the jury as to the effect of the aban
donment by the land owner of his crossing: 
Ibid. 

The sufficiency of the gates provided at a 
private crossing is a question of fact for the 
jury; and held, that it was error to instruct 
the jury that such gates were sufficient in 
view of the fact that the land owner gave no 
notice to the company of objection thereto, 
and himself believed them sufficient: Mc-
Kenly v. Chicago, R. I. <& P. R. Co., 43-641. 

Under particular facts, held, that it was 
not sufficiently shown that injury to stock 
resulted from defect in the gate through 
which they escaped upon the track: Bothwell 
v. Chicago, M. & St. P. R. Co., 59-192. 

In an action for injuries to stock from 
failure to maintain a gate a at private cross. 
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ing in good condition, evidence of the con
dition of the gate two or three days after 
the accident, it not being shown that its con
dition as to security was different from what 
it was at the time of the accident, was held 
proper: Mackie v. Central B. of Iowa, 54-540. 

Where the company constructs a gate at 
a private crossing without fastenings, and 
in such manner that it may be blown open 
by the wind, it is not proper to charge the 
jury that the responsibility for keeping the 
gate closed is upon the person for whose con
venience it is constructed, and that he can
not recover for injuries to his stock coming 
upon the track through such gate: Hammond 
v. Chicago & N. W. B. Co., 43-168. 

Where it appeared that a gate at a pri
vate crossing had been constructed without 
fastenings and the wind had sometimes 
blown it open, held, that it was improper to 
exclude from the jury the question as to 
whether the company was guilty of negli
gence in thus constructing it, and that the 
proof of the habit of an adjoining owner to 
leave the gate open would not preclude re
covery on account of such negligence in the 
original construction, it not appearing that 
it had been left open by such owner in the 
particular instance when the damage oc
curred: Ibid. 

A company may be liable without knowl
edge of the defect in the fence if, in the ex
ercise of reasonable care, such knowledge 
would have been acquired. If the fence was 
originally defective the company is charge
able with knowledge thereof without express 
notice: Ibid. 

The company is only liable for negligence 
in failing to put up the bars at a private 
crossing, which have been left down, after 
acquiring knowledge of their condition, or 
in not ascertaining their condition, and the 
burden of proving such negligence is upon 
the plaintiff: Perry v. Dubuque Southern B. 
Co., 36-102. 

Proof of the mere fact that bars have 
been left down by some person, and that 
through them cattle have strayed upon the 
track and been injured, does not make a 
prima facie case of liability on the part of 
the company. Such liability, if it exists at 

all, arises from the conduct of the company 
after the bars have been left down, either in 
failing to put them up after acquiring knowl
edge that they were down, or in neglecting 
to use reasonable diligence to ascertain such 
condition: Ibid. 

Where the employes have closed a gate 
at a crossing they may assume that it will 
not be opened by persons passing through 
without r ight and the company is not liable 
for injuries to stock escaping on the track 
through such gate subsequently left open, 
the employes not having notice as to such 
gate being open: Harding v. Chicago, M. & 
St. P. B. Co., 69 N. W., 1019. 

And as to a like rule in regard to failure 
to repair fences, see notes to g 2055. 

I t is erroneous to instruct the jury that a 
person whose stock has been injured upon 
the track makes a prima facie case against the 
company by showing that the gate through 
which stock came upon the track was out of 
repair previous to the accident. Proof of 
such fact does not cast upon defendant the 
burden of showing that the accident did not 
result by reason of the gate being open. 
Such fact would be a circumstance tending 
to show that it was open through defendant's 
fault which might have much or little 
weight according to circumstances; but the 
burden of proof would remain upon plaintiff 
to show negligence of defendant causing 
the injury: Johnson v. Chicago, B. I. c6 P. È. 
Co., 55-707. 

The fact that the bars are left down by 
the land owner will not as to third persons 
discharge the company from its obligation 
to keep them closed: Bartlett v. Dubuque <& 
S. C. B. Co., 20-188. 

But the land owner could not recover fot-
injuries resulting therefrom, and might be 
liable to a third person injured by such bars 
being open: Bussell v. Hanley, 20-219. 

If, by reason of the act of the land owner 
in wrongfully removing a gate at a private 
crossing on his land, stock of a third person 
gets upon the track and is injured, and the 
company is held liable therefor, it may re
cover from such land owner the amount 
which it has been compelled to pay: Chicago 
& JSÍ. W. B. Co. v. Dunn, 59-619. 

SEC. 2023. Eight of way for canal, turnpike, or bridge. When any 
corporation or person desires to construct a canal, turnpike, graded, macad
amized or plank road, or a bridge, such corporation or person may take such 
private property as may be necessary for right of way, not exceeding one 
hundred feet in width, by pursuing the course prescribed in this chapter. 
[C. 73, § 1269; E., §§ 1278-88; C. '51, §§ 759-779.] 

This section does not authorize the taking of private property for landings for a public 
ferry: Sandford v. Martin, 31-67. 

SEC. 2024. State may condemn. Whenever in the opinion of the gov
ernor the public interest requires the taking of any real estate for the mak
ing or construction of any drain, sewers, yards, walls, buildings or other 
improvements or conveniences for the use or benefit of the penitentiaries, 
hospitals for the insane, or other institutions of the state, upon or across 
private property, the same proceedings may be had in the name of the state 
as provided in this chapter, and the proceedings shall be conducted by the 
county attorney of the county in which the land is situated, whenever 
directed by the governor, or he may appoint some other person for that pur
pose. [16 G. A., ch. 75; C.73, § 1271.] 

45 
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SEC. 2025. Damages. When the amount of the damages is finally 
determined, the sheriff or clerk, as the case may be, shall certify the amount 
thereof to the governor, who shall, by an order indorsed thereon, direct the 
payment of the same, and the auditor of state shall issue a warrant on the 
treasury for the amount, which shall be paid with any money not otherwise 
appropriated, and when paid to the sheriff or person entitled thereto, the 
state, through its proper officer or agent, may enter on the premises and 
construct the desired work. [C. 73, § 1272.] 

SEC. 2026. Street rail-ways over highways. Any corporation 
organized under the laws of this state to operate a street railway in any 
city or town may, for the purpose of extending its railway beyond the limits 
thereof, locate, build and operate, by animal or other power, its road over 
and along any portion of the public road which is one hundred feet or more 
wide. It shall as soon as practicable put the road in as good repair as it 
was before its use for such railway. Boards of supervisors are authorized 
to accept for road purposes conveyances of land adjoining any such road or 
part thereof siifficient to increase the same to the width of one hundred feet; 
but in any county in which such company desires to operate its line of rail
way over a road not less than sixty feet in width, for a distance not over 
two miles beyond the limits of a city or town to any state institution, the 
board of supervisors may grant the right to it to operate its line over said 
road, not exceeding two miles, under such rules and regulations as said 
board may prescribe. The board shall have the power to rescind or modify 
such grant, rules and regulations at any time. [18 G. A., ch. 32, § 1.] 

SEC. 2027. Damages to abutting owners. Unless the owners of the 
land abutting each side of said road shall consent to such use, the railway 
company shall pay all damages sustained by the land owners caused by 
building said road, which shall be ascertained and paid in the same manner 
as is provided for taking private property for works of internal improvement, 
and it shall also be liable for all damages resulting from the carelessness 
of its officers, agents or servants in the construction or operation of its rail
way. [24 G. A., ch. 22; 23 G. A., ch. 21; 18 G. A., ch. 32.] 

The last provision of this section would ter were evidently enacted without having-
be unnecessary if g 2071 were to be construed in contemplation their application to street 
as applicable to street railways, but that railways: Manhattan Trust Co. v. Sioux City 
section and other sections of the same chap- Cable È. Co., 68 Fed., 82. 

SEC. 2028. "Ways to lands which have none. Any person, cor
poration or copartnership owning or leasing any land not having a public 
or private way thereto, may have a public way to any railway station, 
street or highway established over the land of another, not exceeding forty 
feet in width, to be located on a division line or immediately adjacent 
thereto, and not interfering with buildings, orchards, gardens or cemeteries; 
and when the same shall be constructed it shall, when passing through 
inclosed lands, be fenced on both sides by the person or corporation caus
ing it to be established. [25 G. A., ch. 18; 15 G. A., ch. 34, § 1.] 

No authority is given by this act to con- ment, and the statute Is therefore constitu-
struct a private way. The way, when con- tional. Nor can the construction of the 
demned, is to be a public one, and the act is railway in accordance with these provisions 
therefore not invalid: Jones v. Mahaska, etc., be enjoined on the ground that it prevents 
Coal Co., 47-35. the owner of the land from constructing a 

A road or way established under the pro- railway thereon for his own use: Phillips v. 
visions of this statute is a public way, in the Watson, 63-28. 
sense that the public may use and enjoy it in 11 G. A., ch. 127, which provided for the 
the manner in which roads and highways establishment of private ways was held un-
are ordinarily used by it, and the mine constitutional; but, held, arguendo, that to 
owner who procured it to be established afford an outlet to a citizen or acess to min-
must use the special privilege which the act eral wealth, a public way might properly be 
confers on him in such a way as not to destroy established: Bankhead v. Brown, 25-540. 
this right of the public or prevent its enjoy-

SEC. 2029. Proceedings to condemn. If the owner of any real estate 
necessary to be taken refuses to grant the right of way, or if he and the 
person, partnership or corporation asking its establishment cannot agree 
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upon the compensation to be paid therefor, the sheriff of the county in 
"which said real estate is situated shall, upon the application of either party, 
appoint six freeholders of the county, not interested in the same or a like 
question, who shall assess the damage which said owner will sustain, and 
make report thereof in writing to the sheriff, and, if the applicant for such 
way shall, before entering upon said real estate for the purpose of con
structing such way, pay to the sheriff for the use of the owner the sum 
assessed, said road may be at once constructed and maintained. [15 G. A., 
ch. 34, § 2.] 

SEC. 2030. Provisions applicable. The application to the sheriff, 
and all other proceedings relating thereto, the result of non-user, and the 
rights and duties as to other roads, shall be the same as provided in this 
chapter in relation to the taking of private property for the right of way of 
railroads, the effect of non-user or abandonment of such rights of way and 
road-beds, and in the chapter or chapters of this code relating to roads, 
except that the report of the commissioner and the record thereof shall 
confer no title upon the applicant for the land so taken, but shall be pre
sumptive evidence of the establishment of such way. [Same, § 3.] 

SEC. 2031. Rai lway established. Any owner, lessee or possessor of 
lands having coal, stone, lead or other mineral thereon, who has paid the 
damages assessed for roads established as above provided, may construct, 
use and maintain a railway thereon, for the purpose of reaching and oper
ating any quarry or mine on such land and of transporting the products 
thereof to market. In giving the notices required in such cases, the appli
cant shall state whether a railway is to be constructed and maintained on 
the way sought to be established, and, if it be so stated, the juz*y shall con
sider that fact in the assessment of damages. [Same, § 4.] 

SEC. 2032. Bights of r ipar ian owners . All owners and lessees of 
lands or lots situated upon the Iowa banks of the Mississippi or Missouri 
rivers, upon which any business is carried on which is in any way connected 
with the navigation of either of said rivers, or to which such navigation is a 
proper or convenient adjunct, are authorized to construct and maintain, in 
front of their property, piers, cribs, booms and other proper and convenient 
erections and devices for the use of their respective pursuits, and the pro
tection and harbor of rafts, logs, floats and other water crafts, in such man
ner as to create no material or unreasonable obstruction to the navigation 
of the stream, or to a similar use of adjoining property. [15 G. A., ch. 35, 
§!•] 

SEC. 2033. Construction'of'railroad. Noperson or corporation shall 
construct or operate any railroad or other obstruction between such lots or 
lands and either of said rivers, or upon the shore or margin thereof, unless 
the injury and damages to owners or lessees occasioned thereby shall be 
first ascertained and compensated in the manner provided in this chapter 
for taking private property for works of internal improvement. [Same, § 2. ] 

Whether the preceding section is in con- right to recover under this section that he 
flict with act of congress (U. S. Rev. Stat., \ should have erected a crib or pier in front of 
5254), relating to the construction of cribs, his property. The rule recognized in Tom-
piers, etc., on the Mississippi river, quaere, lin v. Dubuque, B. <& M. R. Co., 32-106, is no 
But even if it is, this section is not thereby longer applicable, Revision, \ 1328, being 
rendered void. If a riparian owner is en- now repealed: Bemcick ». Davenport & JV. 
gaged in business connected with the navi- W. R. Co., 49-664: S. C. 102 U. S., IOS. 
gation of the river it is not essential to his 

CHAPTER 5. 
OF THE CONSTRUCTION AND OPERATION OF RAILWAYS. 

SECTION 2034. Change of name. Any corporation organized under 
the laws of this state for the purpose of constructing and operating a rail-
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way may, with the consent of two-thirds of all the stockholders in interest, 
change the corporate name thereof, but no such change shal l be complete 
until the president and secretary shall file in the office of the secretary of 
s ta te a statement under oath showing the consent of the stockholders 
thereto and the new name adopted, with a certified copy of the proceedings 
in relation thereto as appears in the records thereof, and from that time the 
corporation by its new name shall be entitled to all the r ights , powers and 
franchises that it possessed under the old one, and by such new name shall 
be liable upon all contracts and obligations entered into by or binding upon 
such corporation under the old name to the same extent and in the same 
manner as if no change had been made. [C. 73 , § 1273.] 

S E C . 2 0 3 5 . Record. The secretary of state shall immediately record 
in the proper book in his office matter filed under the preceding section, 
making references to the record of the articles of incorporation. [C.73, 
§ 1274.] 

S E C . 2 0 3 6 . M a y jo in or consolidate. Any such corporation may join, 
intersect and unite its rai lway with that of any other corporation at such 
point upon the boundary line of this state as may be agreed upon, and, with 
the consent of three-fourths in interest of all the stockholders, by purchase, 
sale or otherwise, may merge and consolidate the stock, property, fran
chises and liabilities of such corporations, making the same one corpora
tion, upon such terms as may be agreed upon, not in conflict with law. 
[C.73, § 1275; R , § 1332.] 

A railroad corporation organized under far as it may be incorporated into the deeds 
the general law may, after constructing a of conveyance under which the title is held: 
line, sell the property and continue the ob- Close v. Burlington, C. B. <& N. B. Co., 64-149. 
ject of its incorporation by the construction Where two railroad companies were con-
of a new line: MaJiaska County B. Co. v. Des solidated under the arrangement that stock 
Moines Valley B. Co., 28-437. in the new company should be issued to 

Where the articles of incorporation of the stockholders in the old companies, and the 
company provided for the sale of the property new company should acquire the property of 
with the limitation that "no sale shall be the old, held, that a stockholder in one of the 
valid until all debts of the company shall be old companies did not, by such transfer of 
paid or arranged for," 7ieïcZ, that the indebt- property, acquire a vendor's lien thereon: 
edness being a very inconsiderable sum, if Cross v. Burlington & S. W. B. Co., 58-62. 
anything, and the purchaser having inquired The purchaser of a railway at foreclosure 
if there were any debts, and being always sale acquires no better rights than the corn-
ready to pay any that might be established, pany whose franchise it purchases, and where 
a sale under such circumstances was valid: the predecessor had occupied the streets of 
Ibid. a city by its track without having paid dam-

Where a railway company through its di- ages assessed to an abutting property owner, 
rectors sold its property to another company and such property owner had recovered 
and the directors and stockholders of the judgment for damages, held, that he might 
former stood by with knowledge of all the maintain an action against the successor to 
facts and saw the latter company make large enjoin it from the use of the streets until 
expenditures on the property, held, that they payment of such judgment: Harbach v. Des 
were estopped from seeking a recovery of Moines & K. C. B. Co., 80-593. 
the property because of an irregularity in The fact that the previous company was 
the sale: Ibid. allowed to occupy the street by the property 

A company buying in the franchise of owner without payment of damages would 
property of a railroad at a foreclosure sale be a favor to it only and not a right passing 
does not become privy to any agreement on to its successor by a foreclosure sale: Ibid. 
the part of the original company except so 

S E C . 2037 . Connections. Any such corporation which has constructed 
or may construct its railway so as to meet or connect with another railway 
in an adjoining state at the boundary line of this state, may make such con
tracts and agreements therewith for the transportat ion of freight and pas
sengers, or the use of its railway, as the board of directors may see proper, 
and not inconsistent with law. [C. 73 , § 1276; R., § 1334.] 

S E C . 2 0 3 8 . Ex tens ion . Any such corporation organized for the pur
pose of constructing a railway from a point within the state may construct 
or extend the same into or through any other state, under such regulations 
as may be prescribed by the laws of such state, and its r ights and privi
leges over said extension in the construction and. use thereof, and in con-
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trolling and applying the assets, shall be the same as if its railway was 
constructed wholly within the state. [C. 73, § 1277; R., § 1333.] 

SEC. 2039. Duties and liabilities of lessees. All the duties and 
liabilities imposed by law upon corporations owning or operating railways 
shall apply to all lessees or other persons owning or operating such rail
ways as fully as if they were expressly named herein, and any action which 
might be brought or penalty enforced against any such corporation by vir
tue of any provisions of law may be brought or enforced against such lessees 
or other persons. [C. '73, § 1278.] 

The obligation to fence (under \ 2055) rests 
upon the lessee as much as upon the lessor, 
and the lessee is liable to damages done by 
its train, although as between it and the 
lessor the duty of fencing rests upon the 
latter: Clary v. Iowa Midland B. Co., 37-344. 

Where the owner and a lessee each runs 
trains over the road, each is liable only for 
stock injured by its own trains by reason of 
the failure to fence: Steplwns v. Davenport & 
St. P. B. Co., 36-327. 

The remedy given against the lessees by 
statute is merely cumulative, and the right 
of action for negligence causing the injury 
of a passenger exists as against the company 
in whose name the road is being operated, 
although it may, in fact, have been leased to 
and be under the control of a lessee: Bower 
v. Burlington & S. W. B. Co., 42-546. 

Prior to express statutory provision, held, 
that the statute imposing a liability for inju
ries to stock where the right of way is not 
fenced was applicable to a lessee: Middle v. 
Keokuk, Mt. P. & M. B. Co., 23-378. 

But further, held, under the same statu
tory provision, that where the lessee had the 
exclusive right to run, operate and control 
the road, and had built and maintained 
fences along the road, and had the same 
power to protect itself that the lessor would 
have, it was liable for injury to stock to the 
same extent as though it were owner of the 
road: Stewart v. Chicago & N.W. B. Co., 27-
282. 

The company whose engines set out Are 
are liable for damages from the fire thus set 
out, although the line is owned and operated 
by another company and fire starts on the 
right of way by reason of combustible mater
ial allowed to accumulate thereon by such 
other company: Slossen v. Burlington, C. B. & 
N. B. Co., 60-215. 

Where a railway company incorporated 
under the laws of Iowa leases its road to a 

foreign corporation, the lessor is a necessary 
party to an action for breach by the lessee of 
a contract entered into originally with the 
lessor. The statutory provision as to the 
liability of a lessee does not discharge lessor 
from liability, but in effect makes both the 
lessor and the lessee jointly liable: Chicago 
& N. W. B. Co. v. Crane, 113 U. S., 424. 

A lessee of a railroad can exercise no 
right that its lessor could not, and if the 
lessor was subject to injunction against oper
ating its road at the suit of the land owner 
whose property had been taken without com
pensation, the lessee is subject to the same 
restriction: Hibbs v. Chicago & S. W. B. Co., 
39-340. 

The company owning a railroad, and in 
whose name it is being operated, is liable in 
an action for personal injuries received 
thereon, although the road is leased to and 
operated by a lessee: Bower v. Burlington 
<êS. W. E. Co., 42-546. 

Where a railroad was leased to defendant 
under a contract by which he was to manage 
the same and apply the profits, after paying 
operating expenses, to the payment of cer
tain advances made by him, etc., held, that 
he was a trustee and was not individually 
liable as lessee for operating expenses: 
United States Boiling Stock Co. v. Potter, 48-56. 

The receiver of a railroad, and not the 
company, is liable for injuries to stock, under 
the provisions of ü 2055: Brockert v. Central 
Iowa B. Co., 82-369; Schurr v. Omaha & St. 
L. B. Co., 67 N. W., 280. 

A receiver operating a railway under di
rection of the com-t is liable to judgment for 
personal injuries received by an employe 
from the negligence of other employes en
gaged in the operation of the road, under the 
statutory provision on such subject: Sloan v. 
Central Iowa B. Co., 62-728. 

For similar provisions, see g 2066. 

SEC. 2040. Offices. The offices of secretary and treasurer or assistant 
treasurer and general superintendent of railway corporations organized under 
the laws of the state shall be where its principal place of business is or is 
to be, in which the original record, stock and transfer books and all the 
original papers and vouchers thereof shall be kept. Such treasurer or 
assistant treasurer shall keep a record of the financial condition of the cor
poration, which shall be open to inspection by any stockholder, or any 
committee appointed by the general assembly, at all reasonable times. It 
may keep a transfer office in any other state, with a duplicate transfer 
book, but no transfer of shares of stock shall be legal or binding until the 
same is entered in the one kept in the state. The secretary and treasurer 
or assistant treasurer and general superintendent shall reside in this state. 
[C. '73, § 1279.] 
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It is the absolute right of any person books and the record of the financial condi-
under this section to examine the stock and tion of the company the right is unquestion-
transfer books of a company, whether he able, unless it clearly appears that the pur-
shows himself interested therein or not and pose of asking such examination is to perplex, 
especially has a stockholder the right at all annoy, or harass the officers of the company 
reasonable hours to inspect the records show- having the records in charge. The stock
ing the financial condition of the corpora- holder may have the assistance of his attorney 
tion. Perhaps he has not the right to ex- and the clerk of such attorney in making ex
amine the original papers and vouchers, but amination of such records: Ellsworth v. Bor
as to the original record, stock, and transfer wart, 63 N. W., 588. 

. SEC. 2041. Bonds—mortgages. Any such corporation may issue its 
bonds for the construction and equipment of its railway in sums of not less 
than fifty dollars, payable to bearer or otherwise, with interest not exceed
ing eight per cent, per annum, and making them convertible into stock, 
and sell the same at such prices as is thought proper. If such bonds are 
sold below par they shall, nevertheless, be valid, and no plea of usury 
shall be allowed in any action or proceeding brought to enforce the collec
tion thereof. Such corporation may also secure the payment of the bonds 
by mortgages or deeds of trust upon the whole or any part of its property 
and franchises. [C.73, § 1283; R , § 1339.] 

SEC. 2042. After-acquired property. Such mortgages or deeds of 
trust may by their terms include and cover not only the property of the 
corporation making them, owned at the time of their date, but all property 
real and personal which may thereafter be acquired, and they shall be as 
valid and effectual for that purpose as if the property was in possession at 
the time of their execution. [C. 73, § 1284; R , § 1340.] 

SEC. 2043. Execution of mortgages. They shall be executed in the 
manner the articles of incorporation or the by-laws of the corporation may 
provide, and be recorded in each county through which the railway of the com
pany may be located, or in which any property mortgaged or conveyed may 
be situated, and when recorded shall be constructive notice of the rights of 
all parties thereunder, and for this purpose the rolling stock and personal 
property of the company belonging to the road shall be deemed a part 
thereof, and such mortgages and deeds so recorded shall protect the lien 
of the mortgagee or grantee upon the personal property to the same extent 
that it does upon real estate thus mortgaged or conveyed. [C.'73, § 1285; 
E., § 1341.] 

The rolling stock of a railroad is not per- is subject to a landlord's lien in favor of the 
sonal property in such sense as to be subject owner of terminal facilities which are leased 
to a landlord's lien under a lease of terminal to the company owning the rolling stock, 
facilities used by such railroad: Trust Co. v. qxiœre: Manhattan Trust Co. v.Sioux City & N. 
Manhattan Trust Co., 77 Fed., 82. E. Co., 68 Fed., 72. 

Whether the rolling stock of a railroad 

SEC. 2044. Preferred stock. Any such corporation, with the consent 
of the holders of two-thirds of all its stock, having no funds with which to 
pay the interest on its bonded debt or the principal thereof, or of other 
debts, may issue preferred stock equal to its bonded debt and ten thousand 
dollars per mile upon its completed road, and exchange the same for its 
bonds at par, and pay its other debts therewith at par, and such stock shall 
be entitled to such annual dividends as the directors may determine, not 
exceeding eight per cent., payable from the net profits of the business of 
the road each year; but the earnings of any one year shall not be used in 
whole or in part to pay dividends on any past or future year, nor shall the 
dividends be paid thereon until all the interest on its interest bearing 
indebtedness not represented by such stock shall have been paid. The 
dividends at the rate determined by the directors shall be paid on such 
stock before any can be paid on the common stock. [15 G. A., ch. 20; C. 73, 
§ 1286.] 

SEC. 2045. Conversion into common stock. Such preferred stock 
and any income or mortgage bond of the corporation shall, at the option of 
the holder, be convertible into common stock on such terms as the board of 
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directors may prescribe, but the aggregate amount of the common and pre
ferred stock shall not exceed the total amount of stock which the corpora
tion may be authorized by law, or the articles of incorporation, to issue. 
[C.73, § 1287.] 

SEC. 3046. Selection of directors by bondholders. Any railway cor
poration organized under any law of the state, including consolidated cor
porations created pursuant to the laws of this and any adjoining state, may 
in such manner, under such regulations, and to such an extent as may be 
prescribed by its board of directors, and consented to by at least two-thirds 
of the capital stock then outstanding, confer upon the holders of its bonds or 
other evidences of indebtedness, or upon the holders of any particular class of 
such bonds or evidences of indebtedness, the right to vote for directors thereof, 
one or more of whom may be chosen from among such bondholders. [25 
G. A., ch. 23.] 

SEC. S047. Corporation may own stock. Any railway corporation 
organized under the law of the state, or operating a road therein under the 
authority of the laws thereof, may acquire, own and hold either the whole 
or any part of the stock, bonds or other securities of any other railroad 
company of this or any adjoining state. [25 G. A., ch. 24.] 

SEC. 3048. Foreign railway companies—privileges. Any railway 
corporation organized or created by or under the laws of any other state, 
owning and operating a line or lines of railroad in such state, may build its 
road or branches into this state, and shall possess all the powers and privi
leges, and be subject to the same liabilities, as like corporations organized 
and incorporated under the laws of this state, if it shall file with the secre-
retary of state a copy of its articles of incorporation, if incorporated under 
a general law of such state, or a certified copy of the statute incorporating 
it where the charter thereof was granted by statute. [18 G. A., ch. 128.] 

A foreign railroad company doing busi- requirements is not entitled to personal 
ness in Iowa may be sued in the federal service of notice in a proceeding to locate a 
courts in Iowa as a foreign corporation, highway over its land where its ownership 
service of process being made upon an agent thereof does not appear by the transfer books, 
of the company: Dinzy v. Illinois Cent. B. Co., It is no better position than a domestic rail-
Cl Fed., 49. way company in this respect: State v. Chi-

A railway company complying with these cayo, M. & St. P. if. Co., 80-589. 

SEC. 3049. Bonds secured by mortgage. Any railway corporation 
organized under the laws of the state may mortgage its property and fran
chises, in whole or in part, to secure bonds issued by it to pay or refund its 
indebtedness, to improve or develop its property, or for the purpose of 
effecting the object of its incorporation, to be issued in such amounts, run 
for such length of time, be payable within or without this state, and bear 
such rate of interest, not to exceed the legal rate in the state at the time 
of issue, as the company issuing the same shall determine. [25 G. A., 
ch. 26, § 1.J 

SEC. 3050. Mortgage to secure bonds of lessee. Any railway cor
poration organized under the laws of the state may mortgage its property 
and franchises, in whole or in part, to secure bonds issued by any other 
railway corporation of this or any other state, which, at the time, is operat
ing the road of such mortgagor under lease thereof, such bonds to be issued 
to refund or to secure the means to pay the indebtedness of such lessor, or 
improve or develop its property, for the purpose of effecting the object of 
its incorporation. Such bonds may be issued in such amounts, run for such 
length of time, be made payable within or without the state, and bear such 
rate of interest, not exceeding the legal rate in this state at the time they 
are issued, as may be determined by and be acceptable to such lessee. The 
lessee may secure the bonds issued by it for any of the purposes aforesaid 
by a mortgage of its leasehold interest in the property and franchises of 
the lessor. [Same, § 2.] 
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SEC. 2061. Conditional sale or lease of equipment or rolling stock. 
In any contract for the sale of railroad or street railway equipment or roll
ing stock it may be agreed that the title thereto, although possession thereof 
be delivered immediately or at any time or times subsequently, shall not 
vest in the purchaser until the purchase price shall be fully paid, or that 
the seller shall have and retain a lien thereon for the unpaid purchase 
money. In any contract for the leasing or hiring of such property, it may 
be stipulated for a conditional sale thereof at the termination of such con
tract, and that the rentals or amounts to be received under such contract 
may, as paid, be applied and treated as purchase money, and that the title 
to the property shall not vest in the lessee or bailee until the purchase 
price shall have been paid in full, and until the terms of the contract shall 
have been fully performed, notwithstanding delivery to and possession by 
such lessee or bailee; but no such contract shall be valid as against any 
subsequent judgment creditor, or subsequent bona fide purchaser for value 
without notice, unless: 

1. The same shall be evidenced by an instrument executed by the par
ties and acknowledged by the vendee, or lessee, or bailee, as the case may 
be, in the same manner as deeds are acknowledged or proved; 

2. Such instrument shall be filed for record in the office of the secretary 
of state; 

3. Each locomotive engine or car sold, leased or hired as aforesaid shall 
have the name of the vendor, lessor or bailor plainly marked on each side 
thereof, followed by the word "owner, " "lessor " or "bailor, " as the case 
may be. [25 G. A., ch. 28, § 1.] 

SEC. 2052. Recording. The contracts herein authorized shall be 
recorded by the secretary of state in a book of records to be kept for that 
purpose, and, on payment in full of the purchase money and the perform
ance of the terms and conditions stipulated in any such contract, a declara
tion in writing to that effect may be made by the vendor, lessor or bailor, or 
his or its assignee, which declaration may be made on the margin of the 
record of the contract, duly attested, or it may be made by a separate instru
ment, to be acknowledged by the vendor, lessor or bailor, or his or its 
assignee, and recorded as aforesaid. For such services the secretary of 
state shall be entitled to a fee of one dollar for recording each of the con
tracts and each of said declarations, and a fee of one dollar for noting such 
declaration on the margin of the record. [Same, § 2.] 

SEC. 2053. Prior contracts. The two preceding sections shall not be 
held to invalidate or affect in any way any contract of the kind referred to 
in the last preceding section but one, made prior to April 24, 1894, and any 
such contract made before said date may, upon compliance with these provi
sions, be recorded as herein provided. [Same, § 3.] 

SEC. 2054. Cattle-guards—crossings—signs. Every corporation con
structing or operating a railway shall make proper cattle-guards where the 
same enters or leaves any improved or fenced land, and construct at all 
points where such railway crosses any public road good, sufficient and safe 
crossings and cattle-guards, and erect at such points, at a sufficient elevation 
from such road as to admit of free passage of vehicles of every kind, a sign 
with large and distinct letters placed thereon, to give notice of the proxim
ity of the railway, and warn persons of the necessity of looking out for 
trains. Any railway company neglecting or refusing to comply with the 
provisions of this section shall be liable for all damages sustained by reason 
of such refusal or neglect, and it shall only be necessary, in order to recover, 
for the injured party to prove such neglect or refusal. [C'73, § 1288; R., 
§ 1331.] 

Cattle-guards: This section makes it nee- Where the track passes through the lands 
essary that cattle-guards be constructed not of two owners fenced in common, and subse-
only where the track goes through outside quently a division fence is constructed, it is 
fences but also at division fences: Smith v. the duty of the company upon notice to put 
Chicwjo, C. & D. R. Co., 38-518. in a cattle-guard, and it will be liable for the 
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value of crops destroyed by reason of the fail
ure to do so: Donald v. St. Louis, K. C. & N. 
B. Co., 44-157. 

Where a railroad is constructed across 
unimproved or uninclosed land, and the land 
is afterwards improved or inclosed, the rail
way company is under obligation to con
struct cattle-guards just as it would have 
been under obligation to do if the land had 
been inclosed at the time the road was con
structed: Heskett v. Wabash, St. L. & P. B. 
Co., 61-467. 

Whether notice of the company to con
struct cattle-guards is necessary after the 
land has been thus inclosed, quaere; but, if 
necessary, the service of notice upon the sta
tion agent is sufficient: Ibid. 

This provision as to cattle-guards applies 
to cases where the corporation fences its right 
of way. When it does so there is fenced 
land, and, upon entering or leaving, the law 
requires a cattle-guard: Robinson v. Chicago, 
B.I. & P.B. Co., 67-292. 

The statute is imperative, and the court 
will not engraft an exception upon it reliev
ing a company from obligation to put in a 
cattle-guard on the ground that it is not fit, 
proper and suitable to do so in a particular 
case: Mundhenk v. Central Iowa B. Co., 57-
718. 

Where it appeared that plaintiff's horses 
were put temporarily in a field, from which 
they escaped through a defective fence, and 
were injured by reason, as alleged, of an in
sufficient cattle-guard, in a county where 
cattle were not allowed to run at large, held, 
that the facts did not necessarily show con
tributory negligence defeating plaintiff's 
right to recover: Timins v. Chicago, B. I. i& 
p. a. Co., 72-94. n, 3 v a *•?, / 

There is nothing in this section requiring 
a company to make cattle-guards at a private 
crossing: Jiartlet v. Dubuque & S. C. li. Co., 
20-188. (But see §2022.) 

A railroad company is required to use 
ordinary care and diligence to keep the cat
tle-guards on its track free from snow and 
ice, after it has notice, or could have ac
quired notice in the exercise of ordinary 
care, that they are obstructed thereby: Grahl-
man v. Chicago, St. P. &1C. C. B. Co., 78-564; 
Bobinson v. Chicago, C. I. d- P. B Co., 79-495; 
Giger v. Chicago & N. W. B. Co., 80-492. 

Method of construction: The term cat
tle-guard as used in the statute imports a 
guard or protection extending the whole 
width of the right of way. The owner is 
under no obligation to construct a fence up 
to the track upon the right of way: Mundhenk 
v. Central loica B. Co., 57-718: Heskett v. 
Wabash, St. L. & P. R. Co., 61-467. 

The fact that an animal passes over the 
cattle-guard is not of itself evidence of im
proper construction or insufficiency: Barn-
hart v. Chicago. M. <£• St. P. B. Co., m N. W., 
902. 

Under the facts of a particular case, held, 
that there was no negligence shown in the 
construction of a cattle-guard of ties laid on 
stringers over a pit, although such cattle-
guards may be no longer in general use: 
Strong v. Chicago t6 N. W. B. Co., 63 N. W., 
699. 

The duty of connecting a eattle-guard 
with the right of way fence devolves upon 
the company, and is implied in the duty to 
construct the guard itself: Miller v. Chicago, 
B. I. c£- P. B. Co., 66-546. 

Where the right of way and public high
way intersect obliquely, the company should 
fence to the point where the highway 
crosses the track, and construct the cattle-
guard there, and not at the point where the 
highway intersects the right of way: Andre 
v. Chicago & N. W. B. Co., 30-107. 

As to liability of company for defect in 
cattle-guard causing injury to employe, see 
Ford v. Chicago, B. I. c6 P. B. Co., 71 N. W., 
332. 

Further as to cattle-guards, see notes to ? 
2022. 

Crossing's: Where a railway impinged 
upon a highway some twenty rods from the 
place where it finally crossed it, held, that 
all the intervening highway was not to be 
deemed a part of the crossing, within the 
meaning of this section: Bealty v. Central 
Iowa B. Co., 58-242. 

It is the duty of the company to repair 
the crossings and keep them in a safe con
dition: Farley v. Chicago, B. I. & P. B. Co., 
42-234. 

The embankment constructed as a neces
sary approach to the crossing is a part of the 
crossing, and the company is required to keep 
it in repair: Ibid. 

These provisions have reference to grade 
crossings and do not require the company to 
construct a viaduct where a highway crosses 
its track: Albia v. Chicago, B. <£• Q. B. Co., 
71 N. W., 541. 

Purchasers of a road at judicial sale take 
subject to any oral obligations to maintain 
crossings, etc., made by the former company 
in connection with the acquisition of the 
right of way: Swan v. Burlington, C. B. & 
JSÍ.B. Co., 72-650. 

Negligence: Where plaintiff's cow was 
injured by a wild-train at a highway cross
ing, held, that it was a question for the jury 
whether it was negligence in the plaintiff to 
allow his cow to be at such crossing at the 
time when no regular train was due: Cour-
son v. Chicago, M. & St. P. B. Co., 71-28. 

While the language of this section seems 
to preclude proof of contributory negligence 
as a defense in an action to recover for per
sonal injuries at a defective highway cross
ing (that is, negligence of plaintiff contrib
uting, with that of defendant, to cause the 
injury), it does not preclude defendant 
from showing that the injury was due to 
plaintiff's fault and not to the defective con
dition of the crossing: McKelvy v. Burling
ton, C. B. & N. B. Co., 84-455. 

Contributory negligence is a defense in 
an action brought for injuries at a crossing 
where the company has been guilty of neg
lect in maintaining a safe crossing, or in 
operating its trains: Beeves v. Dubuque & S. 
C. B. Co., 92-32. 

In an action for an injury received by 
reason of a defective crossing defendant has 
the right to show negligence of the injured 
party as a defense to the action: McKelvy v. 
Burlington, C. B. á JV. B. Co., 58 N.W., 1008. 
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Perhaps the degree of care required of 
one in attempting to cross a street railway 
track is not the same as that required in 
crossing steam railways and what would 
amount to negligence in the latter case 
might not be so regarded in the former. In 
the former case the question is peculiarly 
one of fact for the jury: Orr v. Cedar Jiapids 
& M. C. R. Co., 62'N. W., 851. 

Evidence in a particular case, held suffi
cient to sustain a verdict against a railroad 
company for injury to a horse at a cattle-
guard: Meade v. Kansas City, St. J. & C. B. 
R. Co., 45-699. 

Evidence in a particular case that the 
crossing was so constructed as to permit the 
hoof of a horse to catch between the rail and 
the plank, held, sufficient to support a ver
dict for damages for the death of a horse 
killed at such crossing: Criss v. Chicago IV. 
W. It. Co., 88-741. 

Where the sufficiency of a cattle-guard 
was in question, held, that the fact that a 
similar guard situated on other premises was 
suliicient to, and did, keep out stock, was not 
material or relevant: Downing v. Chicago, R. 
I. &• P. It. Co., 43-90. 

Under the evidence in a particular case, 
held, that it was for the jury to say whether or 
not the cattle-guard was reasonably sufficient 
for the purpose for which it was constructed: 
Tiniiñü v. Chicago It. I. & P. It. Co., 72-94. 

Measure of damages: As the owner of 
the land has no legal right to construct cat
tle-guards across the track, he is not bound 
to do so in order to protect himself from 
damages for want thereof, but may recover 
whatever damages he may sustain by reason 
of his land being left open and unfenced: 
Raridon v. Central loica C. Co., 05-640; Down
ing v. Chicago, Ji. I. cB P. It. Co., 43-96. 

To make out a prima facie case against 
the railway under this section for an animal 
killed at a crossing, it must appear that the 
animal was killed at such crossing and not at 
a place where the company had the right to 
fence, and unless such fact is shown the com
pany is not liable, even if it should appear 
that the crossing is defective: Croddy v. Chi
cago, It. I. &• P. It. Co., 91-598. 

The fact that stock has previously been 
killed at the same crossing prior to the acci
dent in question, is not admissible: Ibid. 

Measure of damages for failure to erect a 
cattle-guard at a partition fence between two 
fields, one of which might have been used 
for pasture, held to be the difference between 
the value of the pasture in the condition in 
which the inclosure was left by the com
pany and what the value would have been if 

SEC. 2055. Failure to fence—liability for stock killed—speed at 
depots. Any corporation operating a railway, and failing to fence the same 
against live stock running at large and maintain proper and sufficient cattle-
guards at all points where the right to fence or maintain cattle-guards exists, 
shall bo liable totheownerof any stock killed or injured by reason of the want 
of such fence or cattle-guards for the full amount of the damages sustained 
by the owner on account thereof, unless it was occasioned by his wilful act 
or that of his agent; and to recover the same it shall only be necessary for 
him to prove the loss of or injury to his property. If such corporation 
fails or neglects to pay such damages within thirty days after notice in 

the cattle-guards had been maintained: Iiar-
idan v. Central Iowa It. Co., 69-527. 

Where the land owner seeks to recover 
the entire value of a crop which he alleges 
to have been totally lost by reason of the 
failure of the company to construct cattle-
guards, the question of how much less value 
the crop is by reason of such failure is a 
question of proof. The fact that a claim is 
made for the entire loss will not prevent the 
owner from recovering whatever loss is suf
fered: Raridon v. Central Iowa R. Co., 65-640. 

The measure of damage for crops de
stroyed by reason of failure to put in a cat
tle-guard where a partition fence is erected 
subsequently to the completion of the road 
is the value of the crop destroyed by reason 
of such failure; Donald v. St. Louis, K. C. 16 
N. It. Co., 44-157. 

Double damages: A cattle-guard is not 
to be deemed a part of the fence required by 
other statutory provisions, and the company 
is not liable in double damages for failure to 
construct such cattle-guard as it is in case of 
failure to construct a fence: Moriarily v. Cen
tral Iowa It. Co.. 64-690; lihines v. Chicago & 
N. W. It. Co., 75-597. 

Contract: A company required to main
tain and construct proper cattle-guards can
not, by contract with another company whose 
road it purchases, relieve itself from the 
right or obligation to do so: Downing v. Chi
cago, R. I. & P. R. Co., 43-90. 

Signs: This section only renders the 
company liable for damages sustained by 
reason of the failure to erect such signs: 
Lang v. Holiday Creek R. etc., Co., 49-409. 

The failure to erect a sign renders the com
pany absolutely liable in a case wherein it is 
shown that a person was injured at a cross
ing. Evidence of the injury and of the com
pany's neglect to erect the sign establishes 
its liability, and it is not necessary for plain
tiff to show his own care. (As the case arose, 
however, under a previous statute, this point 
was not involved): Payne v. Chicago, Ji. 1. & 
P. R. Co., 44-236. 

Under a previous statute which did not 
contain the provision that proof of the neglect 
to erect a sign should be sufficient to entitle 
the injured party to recover for injuries re
ceived at such crossing, held, that proof of 
failure to erect a sign established negligence 
on the part of the company, but did not re
lieve plaintiff of the necessity of showing 
that his own negligence did not contribute 
to the injurv: Dodge v. Burlington, C. R. 16 
M. R. Co., 34-276; Corrcllv. Burlington, C. R. 
& M. It. Co., 38-120; Payne v. Chicago, R. I. 
& P. It. Co., 39-523; S. C, 44-236. 
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"writing that a loss or injury has occurred, accompanied by an affidavit 
thereof, served upon any officer or station or t icket agent employed by said 
corporation in the county where such loss or injury occurred, such owner 
shall be entit led to recover from the corporation double the amount of 
damages actually sustained by him. No law of the state or any local or 
police regulations of any county, township, city or town, re la t ing to the 
res t ra int of domestic animals, or in relation to the fences of farmers or land 
owners, shall be applicable to railway tracks, unless specifically so stated 
in such law and regulation. Upon depot grounds necessari ly used by the 
public and the corporation, the operating of t rains at a greater ra te of speed 
than eight miles an hour where no fence is built shal l be negligence, and 
shal l render such corporation liable for all damages occasioned thereby, in 
t he same manner and to the same extent, except as to double damages, as 
in cases where the r ight to fence exists. [C. 73 , § 1289.] 

Failure to fence: This section makes the its track for the protection of "crazy" horses 
fact of the injury or destruction of stock on 
the railway track prima facie evidence of 
negligence on the part of the corporation, 
and the burden of proof is upon the defend
ant to establish the building of a good and 
sufficient fence: Brentner v. Chicago, M. & St. 
P. R. Co., 68-530. 

In order to render the company liable for 
injury to stock, negligence must be shown, 
but it is sufficient to make out a prima facie 
case to show the injury and that it occurred 
by reason of the omission to fence. There
upon the burden is upon the company to 
show freedom from negligence in the matter 
of a fence: Small v. Chicago, R. I. & P. R. 
Co., 50-338. 

It is error to instruct the jury with ref
erence to negligence of the agents or em
ployes of a railroad company when the ques
tion is simply as to whether the stock was 
killed by reason of the failure to fence: 
Wall v. Bes Moines & N. W. R. Co., 89-193. 

The statute is not designed to dispense 
with all proofs on the part of the owner ex
cepting as to injury or destruction of his 
property, and it is error to quote the lan
guage of the statute in such way as to give 
that impression to the jury: Ibid. 

If a railroad company fails to fence its 
road it is absolutely liable for stock injured, 
in the absence of wilful act of the owner: 
Aylesworth v.Chicago, R. I. &P. R.Co, 30-459. 

Liability for injury under this section at
taches where the want of a fence in connec
tion with some act of the company is the 
proximate cause of the injury. If it is 
claimed that defendant is liable for negli
gence in so constructing a bridge as to ren
der it dangerous for stock running at large, 
such negligence must be directly alleged: 
Asbach v. Chicago, B. &Q. R. Co., 74-248. 

Before the enactment of this statute it 
was held that to permit cattle to run at large 
did not impute negligence on the part of the 
owner, and that cattle would not be trespass
ers if found upon the unfenced track of a 
railway; that if the track was unfenced the 
company would be held to the use of ordinary 
care and diligence in running its trains to 
avoid injuring such stock, but if its track was 
fenced it would only be liable for injury re
sulting from gross or wilful negligence: Cus-
sell v. Hanky, 20-219; Alger v. Mississippi & 
31. R. Co., 10-268. 

The railroad company is required to fence 

as well as for the protection of animals pos
sessing good "horse sense. " The fact that 
the animal is injured by reason of failure to 
leave the track through want of natural in
telligence will not show that the injury did 
not result from want of a fence: Liston v. 
Central Iowa R. Co., 70-714. 

This section does not require railway 
companies to fence their roads, but subjects 
them to certain liabilities if they fail to do 
so. Failure to fence cannot, therefore, be 
imputed to the company as negligence in a 
case where a child, playing on an unfenced 
track of a road, is run over by one of the 
company's trains: Walkenliauer v. Chicago, 
B. & Q. R. Co., 3 McCrary, 553. 

A railway company does not owe to its 
employes the duty to fence its right of way, 
and employes are supposed to contract to 
operate the road in its unfenced condition so 
far as it is unfenced. Any additional expos
ure on that account must be presumed to 
have been taken into consideration upon 
entering into the employment: Patton v. 
Central Iowa R. Co., 73-306. (By U 2057-8 
fencing is now obligatory). 

Animals not struck by train: It may be 
said that an animal is injured by reason of 
the failure of the company to fence when the 
want of a fence in connection with the acts 
of the defendant is the proximate cause of 
the injury. Therefore, where a horse going 
upon a track where there was a failure of 
the company to fence, being frightened by a 
coming train, ran upon a bridge and was in
jured, there being no other practicable 
means of escape for the animal, held, that the 
company was liable: Young v. St. Louis, K. 
C. &N. R. Co., 44-172. 

Circumstantial evidence in a particular 
case held, sufficient to show that an animal 
found dead on the right of way had been 
killed by being struck by defendant's train. 
Kennedy v. Chicago & N. W. R. Co., 90-754. 

Under the circumstances of a particular 
case, held that although there was no direct 
evidence of the injury of the animal by the 
train, yet the jury were justified in finding 
that the death of the animal was caused in 
that manner: Anderson v. Chicago, R. I. c6 
P. R. Co., 61N.W. , 1058. 

Liability of the company exists without 
regard to negligence. It is only the wilful 
act of the owner or his agent that will ex
empt the company from liability: Ibid. 
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It is for the jury to say whether or not in 
a particular case an animal injured upon the 
track without being struck by the train was 
injured by defendant's negligence: Kruus v. 
Burlington, C. B. & N. B. Co., 55-338. 

The fact that the train does not strike the 
animal does not relieve the company of liabil
ity for the injury: Liston v. Central Iowa B. 
Co., 70-714. 

The absence of a collision of the train 
with the stock will not relieve the railway 
company from liability if the death of the 
animals results from the want of a fence: 
Van Slyke v. Chicago, St. P. & K. G. B. Co., 
80-620. 

Under the evidence of a particular case, 
held, that it sufficiently appeared that the 
death of the animal was due to defendant's 
train: Ibid. 

In an action to recover the value of a mare 
alleged to have been killed by defendant's 
train, where it appeared that the animal was 
found in a cattle-guard so injured that she 
afterwards died, held, that there was an abso
lute want of evidence to show that she was 
injured by the train in any way: Brockert v. 
Central Iowa B. Co., 75-529. 

In an action to recover damages for the 
killing of an animal by defendant in the oper
ation of its railroad, where the evidence for 
plaintiff was wholly circumstantial, while de
fendant's employes testiiied that no accident 
had occurred, held, that the jury were au
thorized in finding that the injury occurred 
by reason of contact with the train in some 
way: Cox v. Burlington & W. B. Co., 77-478. 

Under the facts of a particular case, held, 
that there was sufficient evidence of the fact 
that the animal in question had been killed 
in the operation of-the railroad to support 
the verdict against the company: Brockert v. 
Central Iowa B. Co., 82-369. 

Negligence: Plaintiff may ask recovery 
for stock killed, on the ground that the road 
was not fenced, pleading the facts entitling 
him to such recovery, and also on the ground 
of the negligent manner in which the train 
was operated, and he may then introduce evi
dence to sustain both or either of these causes 
»f action: Scott v. Chicago, M. & St. P. B. 
Co., 68-360. 

Where it is claimed that stock was injured 
by reason of defective fence plaintiff may 
without proof of that fact recover the value 
of the stock killed if it is shown that the in
jury of the stock was due to negligence of 
the employes of the company operating the 
train: Baker v. Chicago, B. & Q. B. Co.,73-389. 

The fact that cattle have previously been 
found at a crossing does not make it incum
bent upon the railroad company to run its 
trains at such rate of speed, as to subse
quently avoid injury of stock at such cross
ing. An owner who allows his stock to fre
quent a crossing is responsible for recurring 
accidents at such place: Connyers v. Sioux 
CityC. P. B. Co., 78-410. 

Recovery under this section will not be 
defeated by mere negligence on the part of 
the owner of the stock, but the act must be 
one immediately connected with the injury: 
Moody v. Minneapolis & St. L. B. Co., 77-29. 

Therefore, where plaintiff's cow, being 
at large, strayed upon defendant's unfenced 

railroad track, and defendant did all in its 
power to stop the train, but failed to do so, 
and when plaintiff knew that the animal had 
gone upon the track and had both the op
portunity and power to prevent the injury, 
he wilfully neglected to do so, held, that 
his act was a "wilful act" connected with 
the injury, and he was not entitled to re
cover: Ibid. 

The burden of proof is upon plaintiff to 
show that the injury occurred at a place 
where defendant had a right to fence and 
did not, and that it was caused by defend
ant's negligence: Comstockv. Bes Moines Val
ley B. Co., 32-376. 

An agreement with the land owner by 
which he undertakes to erect and maintain 
a fence will not prevent liability on the part 
of the company to other persons for double 
damages for stock injured where such land 
owner has failed to fence or repair, even 
though the owner of the stock has placed 
them for pasture upon the landof the person 
agreeing to maintain the fence: Warren v. 
Keokuk & D. M. B. Co., 41-484. 

Negligence of land owner: Where a 
company is compelled to pay for injuries to 
animals of a third person which have got 
upon the track through a gate at a private 
crossing, wrongfully removed by the land 
owner for whom the gate was constructed, 
it may recover from such land owner the 
amount so paid: Chicago & N. W. B. Co., v. 
Bunn, 59-619. 

The fact that there were two gaps in a 
railroad fence within four hundred feet of 
each other, made by the plaintiff in the 
prosecution of work connected with such 
railroad, held, not to preclude the owner 
from recovering damages for injuries to his 
stock by their escape upon the railroad 
track through a gap in the fence interme
diate the two made by him and for which 
he was not responsible: Accola v. Chicago, B. 
& Q. B. Co., 70-185. 

The land owner may by his conduct re
lease the railway company from liability for 
its failui-e to build and maintain a fence, 
and a tenant who has a right to occupy and 
use the land jointly with the owner, with 
knowledge of such facts, acquires no greater 
rights than the lessor himself: Manwell u. 
Burlington, C. B. & N. B. Co., 80-662. 

Sufficiency of fence: The fence contem
plated is such as is reasonably sufficient to> 
prevent live-stock from going on the railroad 
track. It is error to charge the jury that 
when fences are constructed along the right 
of way by the company they must, in order 
to relieve it from liability for injuries to 
stock, be such as to absolutely prevent stock 
from getting under, through or over the 
same: Sliellabarger v. Chicago, B. I. & P. B. 
Co., 66-18. 

The company is required to do no more 
than erect such fence as under ordinary cir
cumstances will keep live-stock from its 
track, and it is not rendered liable by the 
fact that snow-drifts cover the fence so that 
it no longer restrains stock from passing 
over. It is not required to remove such drifts: 
Patten v. Chicago, M. & St. P. B. Co., 75-459. 

Where it appeared that the fence was in 
good condition in the evening and stock 
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escaped through it during the night, held, 
that there was not negligence in failing to 
repair: Davidson v. Central Iowa It. Co., 75-22. 

Where the land owner in the evening 
opened the wire fence along the right of way 
at a place which was not a crossing, in order 
to put his animals into a field, and during the 
night the animals escaped at the same place 
and some of them were killed, held, that the 
company was not liable, and if the fence was 
insufficient at that place by reason of the 
lowest wire being tco high from the ground, 
plaintiff could not recover after having him
self taken down the wire and replaced it in 
its original position: Ibid. 

While there may be facts justifying the 
opening of the fence along the right of way 
a t a place not a crossing, yet where plaintiff 
does not make the claim in his petition as a 
ground of negligence on the part of the com
pany that the crossing is defective, he can
not afterwards show that there was a ditch 
in such crossing as a reason for taking down 
the fence: Ibid. 

In a particular case, held, that it did not 
appear that the employes of a railway were 
negligent, after discovering animals which 
had come upon the track through the fence, 
in not avoiding injury to such animals: Ibid. 

Where the claim was that stock escaped 
upon the track by reason of the gate at a pri
vate crossing being insufficient, as originally 
constructed, held, that no evidence of knowl
edge of the defective condition was necessary, 
as it would have been in the case of failure 
to repair: Morrison v. Burlington, C. li. & N. 
It. Co., 84-663. 

While it is not necessary that the rail
road company fence all of its right of way 
yet where it leaves a portion unfenced and in 
such form as to prove a trap to animals out
side of the fence it may be liable in damages 
for injury resulting therefrom: McCracken 
v. Chicago, R. I. & P. R. Co., 91-711. 

The fence must not only be sufficient to 
turn horses and cattle, but must be sufficient 
to turn swine, or the company will be liable 
for swine killed: Fritz v. Milwaukee it-St. P. 
It Co., 34-337. 

The fence must be sufficient to turn live
stock of any kind in order to exonerate the 
company from liability for injuries to such 
live-stock. It is not sufficient that the fence 
be such as is described by statute as a lawful 
fence: Lee v. Minneapolis & St. L. R. Co., 66-
131. 

A bluff, a hedge, a trench, a wall, a trestle, 
or the like, may constitute a sufficient fence. 
The question whether the fence is sufficient 
is for the jury: Milliard v. Chicago & N, W. 
R. Co., 37-442. 

The fact that the fences and track are so 
constructed that stock having once entered 
upon the right of way cannot, when fright
ened and driven before the engine, find a 
safe place to leave the track will not render 
the company liable: Oilman v. Sioux City & 
P. R. Co., 62-299. 

The fact that the fastening of a gate in 
the fence is placed on the inside may be a 
proper matter to be considered by the jury 
in determining whether the fence is suffi
cient: Butler v. Chicaqo & N. W. R. Co., 71-
206. 

As to negligence of company with refer
ence to gates at private crossings, see notes 
to I 2022. 

Replacing fences destroyed: The allega
tion that the road is unfenced at the time of 
the accident is supported by proof of the re
moval or destruction of the fence before the 
accident: Fritz v. Kansas City, C. B. & St. 
J. R. Co., 61-323. 

Where the fences were swept away by a 
flood, failure to rebuild them within two 
months after the road was repaired and oper
ated, held sufficient to render the company 
liable: Ibid. 

If a fence constructed by the company 
falls by reason of its insufficiency, it is imma
terial that it was not down such length of 
time before the animal passed through that 
the company might, in the exercise of due 
diligence, have had knowlege thereof: Libby 
v. Chicago, M. & St. P. R. Co., 60-323. 

Where a railway was fenced only upon 
one side, and the animal injured was con
fined in a field inclosed in part by such fence, 
and escaped therefrom by reason of the fence 
being blown down by a storm, held, that the 
railroad not being fenced as required, the 
company was liable without regard to 
whether it was negligent in repairing the 
fence which was blown down, for the reason 
that the road was not properly fenced, and 
the animal after escaping from the inclosure 
was running at large: Tredway v. Sioux City 
& St. P. R. Co., 43-527. 

Failure to repair fences: While the com
pany is liable for stock injured or killed on 
its track by reason of its failure to keep in 
repair the fences which it has erected on 
the line of its road, yet before such liability 
will attach the company must have knowl
edge, either express or implied, that the 
fence is out of repair, and a reasonable time 
after such notice to put it in repair: Ayles-
worth v. Chicago, R. I. & P. R. Co., 30-459; 
Hilliard v. Chicago & N. W. R. Co., 37-442. 

Knowledge that the fence is out of repair 
may be shown by the lapse of such time as to 
afford reasonable presumption thereof: 
Aylesworth v. Chicago, R. I. œ P. R. Co., 30-
45*9; Davis v. Chicago, R. I. & P. R. Co., 40-
292. 

The company having constructed a suffi
cient fence is onlyliable for failure to exercise 
reasonable care and diligence in maintain
ing it: Lemmon v. Chicago & N. W. R. Co., 
32-151. 

It is error to instruct the jury that the 
company would be liable if it failed to erect 
and maintain a fence sufficient to keep cattle 
from its right of way, and the cattle were 
injured by reason of such failure. The jury 
must be allowed to consider whether the de
fect in the fence was occasioned by want of 
repair, and if so, whether the company had 
discovered that it was out of repair, or should 
have discovered it in the exercise of reason
able care, and had had a reasonable time 
afterward to make the repair: Brentner v. 
Chicago, M. <& St. P. It. Co., 58-625. 

Where the track has been properly 
fenced and the fence has been destroyed, the 
company is liable, in case of a failure to use 
reasonable and ordinary diligence and care 
in rebuilding it. Reasonable time must be 
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allowed: McCormick v. Chicago, R. I. iB P. 
JÎ. Co., 41-193. 

Burden of proof: Liability of the com
pany for injuries caused by bars being loft 
down at private crossings exists, if at all, 
either in failing to put them up after acquir
ing knowledge that they are down, or neg
lect to vise reasonable diligence in ascertain
ing such condition, and the burden of 
proving these facts is upon the plaintiff 
seeking to recover damages for such negli
gence: Perry v. DuLaqxie ¡Southwestern R. Co., 
36-102. 

In case of an injury to 3tock by reason of a 
gate being open the burden is on plaintiff to 
show that the gate became open by defend
ant's fault. The fact that the gate was de
fectively constructed, unless it became open 
by reason of such construction, is not suffi
cient to entitle plaintiff to recover: Butler 
v. Chicago d N. W. R. Co., 71-206. 

A railway is required to exercise due 
care to keep gates closed and obtain knowl
edge of their condition. If it fails to exer
cise such care and through its negligence 
remains ignorant of the fact that a gate is 
open, it will be chargeable with having 
knowledge of that fact which due care 
would have given it. It is the duty of the 
company in such cases to close a gate after 
gaining knowledge that it is open, whether 
left open by its own employes or others. 
The question whether it should have had 
knowledge is for the determination of the 
jury: Wait v. Burlington, C. R. & iV. R. Co., 
74-207. 

Further as to gates and bars at private 
crossings, sec \ 2022 and notes. 

An instruction to the eliect that defend
ant was not liable unless there was neglect 
in failing to repair the fence within a rea
sonable time after notice of the defective 
condition, held proper, as the jury must have 
understood therefrom that the burden of 
showing neglect rested upon the party seek
ing to recover: Dunn v. Chicago <£• IÍ. W. R. 
Co., 58-674. 

Where issue is taken upon the facts as to 
the place where the stock was killed or in
jured, and the right to fence at such place, 
and whether the stock was running at large, 
the burden is on the plaintiff to sustain the 
averments of his petition by proofs: Taylor 
v. Chicago, St. P. & K. C. R. Co., 76-753. 

But where defendant in an action for 
such damages admitted that six of the seven 
animals claimed to have been injured were 
killed by trains operated on its road, and 
added a general denial as to the facts not 
admitted, pleading a tender as to the ani
mals killed, held, there was no issue except 
as to the injury of the seventh animal: Ibid. 

Instructions in a particular case as to 
what the jury must find in order to return a 
verdict for plaintiff, held to sufficiently indi
cate the rule as to burden of proof: Scott v. 
Chicago, M. d St. P. R. Co., 7S-199. 

Evidence of the condition of the fence 
subsequent to the time of the injury is ad
missible only where it is shown that there 
had been no change in the condition: Brent-
ner v. Chicago, M. d St. P. R. Co., 58-625. 

Evidence of the condition of the fence at 

the time of the accident is admissible for the 
purpose of showing- that the company was 
negligent in allowing it to get out of repair, 
and such evidence need not be confined to the 
particular portion of the fence through which 
the stock escaped: Lemmon v. Chicago d If. 
W. R. Co., 32-151. 

Where damages are claimed by reason of 
the injured stock having escaped upon the 
right of way by reason of the fastening of a-
gate in the fence of the company being de
fective, evidence is admissible to show that 
other like fastenings have proved insuffi
cient, and it is not competent for defendant 
to show that the fastening used was of the 
kind generally in use: Payne v. Kansas City, 
St. J. d C. B. R. Co., 72-214. 

Facts in a particular case considered on 
the question whether the animals killed 
were struck on a crossing or on a portion of 
the track where the company had the right 
to fence: King v. Chicago, R. I. d P. R. Co., 
88-704; Daugherly v. Chicago, 31. d St. P. R. 
Co., 87-276. _ 

Ownership of stock: In an action against 
a railway company for damages for stock 
killed by its train, the ownership of the stock 
is an issuable fact, and while possession 
might make out a, prima facie case of owner
ship, yet there must be such proof of posses
sion or other proof of ownership to entitle 
plaintiff to recover: Welch v. Chicago, B. d-
Q. R. Co., 53-632. 

The administrator of the estate is the 
owner of the animals belonging to the estate, 
within the meaning of this section: Morrison 
v. Burlington, C. R. d N. R. Co., 84-663. 

Proof of tender by the company made to 
plaintiff, held sufficient to show plaintiff's 
ownership: Scott v. Chicago, M. & St. P. R. 
Co., 78-199. 

Stock running at large: The company is 
only liable for injuries to stock •' running at 
large," and not when it is in charge of the 
owner and being driven by him at the time 
of the injury: Smith v. Chicago, R. I. d P. R. 
Co., 34-96. 

Where the driver of a team became so 
intoxicated that he had no control over the 
animals, and they wandered out of the road 
and upon a railway track, where it was not 
fenced as it should have been, held, that the 
animals were not running at large in such 
sense that the owner could recover double 
damages: Cfioce v. Burlington, C. R. d If. 1¿. 
Co., 75-163. 

Where colts escaped from a pasture 
through a defective gate upon defendant's 
track, the gate having been carelessly and 
negligently constructed by defendant, in an 
unskillful manner and of unsound and unsafe 
material, held, that such colts were running 
at large within the provisions of this sec
tion: Morrison v. Burlington, C. R. <k If. R. 
Co., 84-663. 

Stock which escapes from the inclosuro 
of the owner upon the track of the company 
is "running at large:" Minman v. Chicago, 
R. J. d P. R. Co., 28-491. 

And so, too, is stock which is in a field 
through which the railway passes and where 
the company has failed to fence: Swijt v. 
North Missouri R. Co., 29-243. 
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The words "running at large" mean "not 
under control of the owner. ' ' A mule which 
had escaped from its owner, and which he 
was unable to catch, held, to be running at 
large: Hammond v. Chicago, & N~. W. B. Co., 
43-168. 

Allegations in a petition that the ani
mal injured escaped upon the railroad track, 
held to be in effect an allegation that he was 
running at large: Liston v. Central Iowa It. 
Co., 70-714. 

A horse may be regarded as running at 
large where he has escaped from the con
trol of his owner and cannot be caught by 
him. So held where the horse injured had 
on a bridle and an untied halter rope: Welsh 
v. Chicago, B. & Q. B. Co., 53-632. 

Where a person in charge of a herd of 
cattle left them temporarily, and before the 
person who was to succeed him in their care 
took possession of them one of them escaped 
from the herd and was very soon afterwards 
killed on defendant's railway track, not hav
ing been missed from the herd, held, that 
such animal was running at large within 
the meaning of this section: Valleau v. Chi
cago, M. a St. P. B. Co., 73-723. 

A suckling colt may be considered as 
running at large within the provisions of 
the statute, although its mother is under 
the control of the owner: Smith v. Kansas 
City, St. J. & C. B. B. Co., 58-622. 

A team of horses hitched to a wagon and 
which have escaped from the control of their 
owner are, within the terms of this statute, 
"live-stock running at large:" Inman v. Chi
cago, M. & St. P. B. Co., 60-459. 

It is error to instruct the jury that it is 
the duty of the company to build and main
tain fences sufficient to keep cattle off the 
track under all ordinary circumstances, and 
that it is liable for all injury to cattle occa
sioned by its failure to perform that duty. 
The instructions should be qualified by limit
ing the liability to injuries caused to animals 
running at large: Brentner v. Chicago, M. & 
St. P. B. Co., 68-530. 

Proof of injury: When stock is killed at 
a place where the company has failed to 
fence, it will be presumed, prima facie, that 
the injury occurred "by reason of the want of 
such fence:" Spence v. Chicago & N. W. B. 
Co., 25-139. 

The evidence in a particular case as to 
stock killed by a train, having been struck 
by the train going in a particular direction 
and carried upon a bridge, held sufficient to 
support a verdict for damages: Martin v. 
Central Iowa B. Co., 59-111. 

In an action against the company for 
injury to stock, there being no direct evi
dence as to whether the injury was caused by 
defendant's train, the jury may consider the 
character of the injury for that purpose, but 
evidence that when animals are struck by 
moving trains there is always some indica
tion left along the track of the collision is 
not proper: Clark v. Kansas City, St. L. & 
N. B. Co., 55-455. 

To entitle the stock owner to recover, he 
must do more than merely prove the injury 
or destruction to his property, but the statute 
enables him to make a prima facie case by 

proving fewer facts than would be necessary 
were it not for the statutory provision: Karr 
v. Chicago, B. I. & P. B. Co., 87-298. 

It is the duty of the plaintiff in an action 
for injury to stock to allege and prove prima 
facie the failure of the company on which 
reliance is placed for recovery. It is not suf
ficient to prove merely that the stock went 
upon the company's right of way and was 
there killed by a locomotive: Schmitt v. Chi
cago, St. P. &• K. C. B. Co., 68 N.W., 715. 

Where from the evidence it appears that 
the gate through which the stock injured 
came upon the right of way was open and it 
does not appear that the gate was in any way 
defective, liability of the company is not 
shown: Koenigs v. Chicago, M. & St. P. B. 
Co., 65 N.W., 314; S. C. 67 K.W., 399. 

Double damages; constitutionality: The 
provision as to double damages is constitu
tional. I t is uniform in its operation as to all 
persons or companies pursuing a particular 
business: Jones v. Galena, & C. U. B. Co., 16-6; 
Welsh v. Chicago, B. & Q. B. Co., 53-632. 

The provision as to double damages is not 
unconstitutional as authorizing a person to be 
deprived of his property without due process 
of law or denying him the equal protection 
of the law: Minneapolis & St. L. B. Co. v. 
Beckwith, 129 U. S., 26. 

The provision for double damages being 
penal in its character will not be considered 
as applicable to any case not coming clearly 
within its provisions. Therefore, held, that 
double damages could not be recovered for 
injuries resulting from failure to construct 
and keep in repair a proper cattle-guard as 
required by the statute with reference to 
cattle-guards: Chines v. Chicago & N. W. B. 
Co., 75-597. 

Nor does such provision deny to railway 
companies, or persons operating railways, 
equal protection of the laws: Tredway v. 
Sioux City & St. P. B. Co., 43-527. 

Where the owner of stock expends time 
and money in proper efforts to heal the in
jured animals he is entitled to recover double 
damages with reference to such injuries, as 
well as with reference to the loss in value: 
Manwell v. Burlington, C. B. & JV. B. Co., 80-
662. 

This provision does not conflict with the 
constitutional guaranties for the protection 
of property; Mackie v. Central Bailroad of 
Iowa, 54-540. 

Payment: Where the owner of stock 
killed and the agent of the railroad company 
agreed as to the amount of damages, and the 
agent gave to the owner a due-bill for that 
amount, which he said would be paid in a 
few days, and the due-bill remained unpaid, 
and no demand of payment thereof was made, 
held, that the owner could not maintain an 
action against the company for double dam
ages, and in such action no recovery could 
be had on the due-bill: Shaw v. Chicago, B. 
I. & P. B. Co., 82-199. 

There is no obligation upon the person 
claiming damages for injuries to stock, who 
has served his notice upon the company, to 
remain in readiness for each of the thirty 
days elapsing after the giving of the notice 
to meet the agent of the company and nego-
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tiate a settlement of such loss. The fact that 
the agent of defendant calls at the residence 
of claimant to pay the amount of damage, 
and does not make such payment by reason 
of not finding him at home, does not excuse 
the defendant as against the claim for double 
damages: Hammams v. Chicago, B. I. & P. 
B. Co., 83-287. 

Not a penalty: The statute giving the 
owner double damages is not unconstitu
tional, as in conflict with the provision that 
all fines and penalties shall be paid into the 
school fund. Such damages are not a fine or 
penalty, and the legislature may determine 
the measure of damages to be recovered as 
in other particular cases: Ibid. 

No part of the double damages is a stat
ute penalty in such sense as to bring the ac
tion therefor within the provisions of the 
statute of limitations as to actions to recover 
such penalties. The period of limitation for 
such action is five years: Koons v. Chicago & 
M. W.B. Co., 23^93. 

Not applicable in other cases: The pro
vision for double damages being penal in its 
character will not be considered as appli
cable to any case not coming clearly within 
its provisions. Therefore, held, that double 
damages could not be recovered for injuries 
resulting from failure to construct and keep 
in repair a proper cattle-guard as required 
by the section with reference to cattle-
guards; Moriarty v. Central Iowa B. Co., 64-
696. 

Neither can the provision be construed 
so as to authorize the recovery of double 
damages for injuries to stock on depot 
grounds where the company has no right to 
fence, caused by negligence in operating 
trains thereon: Miller v. Chicago & N. W. B, 
Co., 59-707. 

Double damages can be recovered only 
when stock has been injured or killed by 
reason of the want of a fence, and not when 
the injury results by reason of the company 
having fenced where it should not: Davis v. 
Chicago, B. I. & P. B. Co., 40-292. 

For failure to repair: A railway company 
is liable in double damages for injuries 
caused by negligence in failing to keep a 
fence in repair as well as by reason of failure 
to fence: Bennett v. Wabash, St. L. & P. B. 
Co., 61-355; Payne v. .Kansas City, St. J. & C. 
B. B. Co., 72-214. 

In a particular case, held, that there was 
negligence on the part of the railroad in not 
putting its fences in repair after the destruc
tion thereof by a storm: Peet v. Chicago, M. 
& St. P. B. Co., 88-520. 

Interest: As this statutory provision 
establishes the measure of recovery in the 
cases contemplated, the court or jury cannot, 
in addition to the damages authorized, allow 
interest on the amount of recovery from the 
time of the accident, or from the time of the 
expiration of the thirty days allowed after 
notice in which to pay the damages: Brentner 
v. Chicago, M. & St. P. B. Co., 68-530. 

Assignment: The right of the owner to 
recover double damages may be assigned, 
and the assignee may serve the notice and 
affidavit required to authorize such recovery: 
Everett v. Central Iowa B. Co., 73-442. 

Laws of another state: An action for 
double damages may be maintained in the 
courts of this state for injury occurring in 
another state which has a statute authorizing 
the recovery of such double damages: Boyce 
v.Wabash B. Co., 63-70. 

Tender: Where stock was killed and be
fore suit tender was made and kept good of 
a sum less than the value of the stock as 
found by the jury on the trial, such tender 
being made as in full payment, held, that 
plaintiff was entitled to double damages in 
the full amount found by the jury, and that 
a tender to be sufficient must be of an amount 
large enough to discharge defendant's full 
liability: Brandt v. Chicago, B. I. & P. B. 
Co., 26-114. 

Where a gross sum is tendered by the 
railway company in payment of damages 
caused by injuries to two different animals 
of the same owner, but it does not make a 
separate tender as to each, and the jury find 
the aggregate damage to be greater than 
the amount tendered, such tender cannot be 
considered as sufficient for either: Shuck v. 
Chicago, B. I. & P. B. Co., 73-333. 

Notice and affidavit: The written notice 
required by statute to entitle the owner to 
recover double damages is only necessary 
when double damages are sought: Bode-
macher v. Milwaukee & St. P. B. Co., 41-297. 

The statute is silent as to the method of 
service, and such service may be made by 
reading the original and delivering a copy: 
Van Slyke v. Chicago, St. P. & K. C. B. Co., 
80-620. 

The notice should advise the corporation 
of the loss of which complaint is made and of 
the demand of the person injured on account 
of it, and in an action in such a case to re
cover double damages plaintiff's recovery 
should be limited to double the amount named 
in the notice: Manwell v. Burlingion, C. B. & 
m B. Co., 80-662. 

The service of a notice in a particular 
case, held sufficient; and held, that there being 
no conflict as to the facts, the question of 
whether the service of notice was sufficient 
or not was for the court and not for the jury: 
Brockert v. Central Iowa B. Co., 82-369. 

The affidavit required to entitle a party 
to double damages may be made by any one 
acquainted with the facts: Henderson v. St. 
Louis, K. C. & N. B. Co., 36-387. 

It is not necessary that the affidavit desig
nate the place of the injury: Mundhenk v. 
Central Iowa B. Co., 57-718. 

The notice and affidavit need not be sepa
rate. If the notice contains the statements 
necessary in the affidavit, and is sworn to, 
that is sufficient: Mendett v. Chicago & N. W. 
B. Co., 20-9. 

It is only necessary that the notice be such 
as to inform the company of the injury. It 
need not be stated therein that the animals 
were running at large or were destroyed 
without the wilful act of the owner: Mackie 
v. Central B. of Iowa, 54-540. 

The fact that the amount claimed in the 
notice is greater than the value of the animal 
as stated in the petition is not sufficient in 
itself to show bad faith. If defendant claims 
that plaintiff's demand was made in bad 
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faith such fact should be pleaded and issue 
joined thereon, and the same submitted to 
the jury: Valleau v. Chicago, M. & St. P. B. 
Co., 73-723. 

A notice addressed to the company by the 
initials of its name, the body of which how
ever states the name of the company in full 
is sufficient: Anderson v. Chicago, B. I. & P. 
B. Co., 61 N. W., 1058. 

A return stating service of the notice 
upon a person named, "being the station 
agent of said road," etc., sufficiently shows 
service upon the station agent "employed 
in the management of the business of the 
corporation," as provided for by statute: 
Welsh v. Chicago, B. & Q. B. Co., 53-632; 
Schlengener v. Chicago, M. & St. P. B. Co., 61-
235. 

An amendment to an affidavit for the pur
pose of perfecting the jurat may be allowed, 
but the company will not become entitled to 
the thirty days after the amendment in which 
to pay the claim and escape double damages, 
where it is clear that there was a bona fide 
attempt on the part of the owner to bring 
himself within the provisions of the statute, 
and it was so understood by defendant: 
Mundlierik v. Central Iowa B. Co., 57-718. 

The original of the affidavit and notice of 
loss should be delivered to the agent upon 
whom service is made. The delivery of a 
copy is not sufficient: McNaught v. Chicago & 
N. W. B. Co., 30-336; Campbell v. Chicago, B. 
I. & P. B. Co., 35-334. 

The original of the affidavit must be served 
upon the company or its agent and a copy 
thereof introduced in evidence. The intro
duction in evidence of a paper similar to that 
served upon the company is not sufficient: 
Kyser v. Kansas City, St. J. & C. B. B. Co., 
56-207. 

The officer making service may, by oral 
testimony show that he served the original, 
although his return states the service of a 
copy: Liston v. Central Iowa B. Co., 70-714. 

Service of the affidavit and notice should 
be made by delivering them to the agent of 
the company. It is not necessary to read 
them and deliver a copy: Mendell v. Chicago 
& N. W. B. Co., 20-9. 

As the statute does not prescribe the man
ner of service, a service by simply deliver
ing the notice and affidavit to the person 
upon whom service is to be made is sufficient: 
Brentner v. Chicago, M. <& St. P. B. Co., 
68-530. 

Service of the affidavit may be made by 
the claimant or any other person: Mundhenk 
v.Central Iowa B. Co., 57-718. 

Whether proof of service of notice and 
affidavit upon the company can be made by 
an ex parte affidavit, qiuere: Brentner v. Chi
cago, M. & St. P. B. Co., 58-625. 

The notice and affidavit will be admissible 
as proof of service if the return of the officer 
serving the same be regularly indorsed 
thereon: Brandt v. CJiicaqo, B. 1. & P. B. Co., 
26-114. 

Evidence that a paper was read and given 
to the agent similar to that introduced in 
evidence is a sufficient proof of service of 
the notice of which the paper introduced is 
a copy: Keyser v. Kansas City, St. J. & C. 
B. B. Co., 56-440. 

46 

The original of notice and affidavit of loss 
which have been served upon defendant's 
agent are not evidence of such service in 
such sense that notice upon the defendant to 
produce them must be shown before other 
evidence thereof can be introduced to show 
double liability of the company: Brentner v. 
Chicago, M. & St. P. B. Co., 58-625; Smith v. 
Kansas City, St. J. & C. B. B. Co., 58-622; 
McLenon v. Kansas City, ' St. J. & C. B. B. 
Co., 69-320. 

Pleading': In an action before a justice of 
the peace for killing stock for which the 
company is liable in double damages, the 
notice and affidavit may be introduced in 
evidence though not mentioned in the plead
ings, as no petition need be filed: Brandt v. 
Chicago, B. I. & P. B. Co., 26-114. 

On the trial of an action against the 
company to recover double damages, the fact 
that the notice required by statute was not 
attached to the petition must be raised by 
demurrer, if at all, and cannot be raised as 
an objection when the notice is offered in 
evidence: McKinley v. Chicago, B. I. & P. 
B. Co., 47-76. 

Where the case is tried on the theory 
that defendant was liable if its employes had 
failed to close a gate after it was left open 
by some unknown person, the sufficiency of 
such statement of the cause of action not 
having been raised by demurrer, cannot be 
afterward questioned: Foley v. Hamilton, 89-
686. 

While a railroad is not liable for stock 
killed by reason of its failure to properly 
fence where the stock is not running at 
large, yet where that fact is assumed and no 
objection on account of the failure to plead 
or prove it is taken, it will be deemed 
waived: Daugherty v. Chicago, M. & St. P. B. 
Co., 87-276. 

Question for jury: Although the suffi
ciency of the service of the notice is a ques
tion of law for the court, yet where the fact 
of service is in issue its determination may 
properly be left to the jury: Cole v. Chicago, 
&N.W.B. Co., 38-311. 

Fencing a t depot grounds: The company 
is not required to fence where it would not, 
in view of public convenience, be fit, proper 
or suitable for it to do so. Depot and station 
grounds may be left uninclosed when the 
business of the road and the interests of the 
public so require: Latty v. Burlington, C. B. 
& N. B. Co., 38-250; Smith v. Chicago, B. I & 
P. B. Co., 34-506; Davis v. Burlington, & M. 
B. B. Co., 26-549; Bogers v. Chicago & N. W. 
B. Co., 26-558; Durand v. Chicago, & N. W. 
B. Co., 26-559. 

Whether the public convenience and in
terest of the road require that grounds used 
in connection with the depot but not the 
ordinary place for receiving and delivering 
freight shall be left uninclosed is a question 
of fact properly submitted to the jury: Bhines 
v. Chicago & N. W. B. Co., 75-597. 

In the absence of proof of want of ordi
nary care, a company is not liable for stock 
killed on depot grounds: Packard v. Illinois 
Cent. B. Co., 30-474. 

Where it appeared that stock was killed 
one and one-fourth miles from a station, 
held, that it might be presumed that the 
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place at which it was killed was not within 
depot grounds in the absence of any evi
dence upon the question: Smith v. Chicago, M. 
& St. P. B. Co., 60-512. 

The burden is upon the company to show 
that the place where stock is injured and 
where there is no fence is a portion of the 
station grounds. The fact that a switch is 
there maintained will not necessarily give it 
that character: Comsiock v. Des Moines Val
ley B. Co., 32-376. 

Where the company has its depot grounds 
surveyed and definitely allotted, the survey 
or allotment and use constitute a very strong 
presumptive proof of their necessary bound
aries: Cole v. Chicago & N. W. B. Co., 38-
311. 

The fixing of cattle-guards at long dis
tances beyond the switches and failing to 
fence between such guards and the switches, 
cannot be regarded as setting apart that 
part of the main line as station or depot 
grounds, unless it be necessary for the pur
pose of transaction of business with the pub
lic that such part of the line remain un-
fenced. I t is no reason for not fencing be
yond such switch that in the operation of 
trains it would be inconvenient and pos
sibly more hazardous to couple and un
couple cars if the track beyond the switches 
was fenced and provided with a cattle-guard: 
Peyton v. Chicago, B. I. & P. B. Co., 70-522. 

Negligence at depot grounds: As be
tween the owner of cattle and the company, 
the latter cannot be required to keep a watch 
or guard at depot grounds, any more than it 
can be required to fence the same: Smith v. 
Chicago, B. I. & P. B. Co., 34-506. 

Speed at depot grounds: By this section 
a railroad company is liable for all stock 
killed on depot grounds by trains when run
ning at a rate of speed greater than eight 
miles per hour; but if the stock is killed at a 
place where the company has a right to 
fence, although nearly adjacent to the depot 
grounds, the provisions as to the rate of 
speed have no application, and it is not neg
ligence in the company that its trains are 
running at a higher rate of speed, even at 
such rate that they must necessarily enter 
on the depot grounds running faster than 
eight miles an hour: Monahan v. Keokuk & 
D. M. B. Co., 45-523. 

The provision making the company liable 
for stock killed on depot grounds by trains 
running at a greater rate of speed than eight 
miles an hour applies only to cases where 
the stock is killed on such grounds: Ibid. 

The fact that a train running at a higher 
rate of speed than is allowed at depot 
grounds runs into a team which is being 
driven across the track in such grounds will 
not render the company liable in double 
damages: Johnson v. Chicago & N. W. B. Co., 
75-157. 

Evidence in a particular case held suffi
cient to show that the train of defendant 
causing injury to stock was running at the 
depot grounds at a greater rate of speed 
than eight miles per hour: Story v. Chicago, 
M. & St. P. B. Co., 79-402. 

If by excessive speed upon the station 
grounds animals are stampeded and run upon 

the track, and without checking the speed 
are run down and killed, the cause and effect 
are so closely connected that it may be said 
that the unlawful speed of the train is the 
proximate cause of the injury, although the 
animals are not actually killed or injured 
upon the depot grounds: Ibid. 

If the train comes upon the depot grounds 
at a greater rate of speed than eight miles 
per hour, a verdict for damages for stock 
killed may be sustained, although at the 
time of the injury to the stock the train had 
nearly stopped. The jury might be author
ized in such case to find that the train would 
have been stopped entirely if it had entered 
the grounds at a speed not exceeding the 
lawful rate: Miller v. Chicayo & N. W. B. Co., 
59-707. 

The provisions in this section with refer
ence to speed at depot grounds have refer
ence only to cases where there is injury in 
such depot grounds to animals running at 
large by reason of the running of trains at a 
greater speed than that specified and do not 
render the company liable for injuries to 
persons or animals not running at large by 
reason of the greater rate of speed where 
such rate is not in itself negligent. The 
regulation of speed at depot grounds for 
other purposes than with reference to ani
mals running at large is for the city under § 
769: Cohoon v. Chicago, B. & Q. B. Co., 90-169. 

As to what rate of speed will be negligent 
aside from statutory provisions is a question 
of fact under the circumstances of each case: 
Ibid. 

An ordinance regulating the rate of speed 
of cars within city limits is applicable to the 
switch yards of the company, and is not to 
be limited to places where the public have a 
right to travel: Crowley v. Burlington, C. R. 
& N. B. Co., 65-658. 

Fencing at highway crossings: The 
company is not required to fence where its 
track crosses a public highway, whether such 
highway be one de jure or only de facto: Sow-
ard v. Chicago & Ñ. W. B. Co., 33-386. 

The company has no right to fence its line 
so as to obstruct a public street, whether 
such street is actually opened for public 
travel or not: Long v. Central Iowa B. Co., 
64-657. 

A railway company has not the right to 
fence across platted streets and alleys within 
city or town limits, even though such streets 
or alleys are not opened or used: Lathrop v. 
Central Iowa B. Co., 69-105. 

A railroad corporation does not have a 
r ight to fence its track in cities and towns 
where it is intersected and crossed by streets 
and alleys: Blanford v. Minneapolis & St. L. 
B. Co., 71-310. 

But the company has the right to fence 
within the corporate limits of a town so far 
as its line runs through lands situated be
yond streets or other highways, and it will 
be liable in damages for injuries to stock at 
such places if it has failed to fence: Coyle v. 
Chicago, M. & St. P. B. Co., 62-518. 

In a particular case, held, that an instruc
tion that if the animal killed was the prop
erty of plaintiff, was running at large, and 
was injured by defendant outside of the sta-
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tion grounds, plaintiff would be entitled to 
recover, was erroneous, it not appearing but 
that the animal might have been killed at 
some point outside of the station grounds 
where defendant had no right to fence: 
Smith v. Kansas City, St. J. & C B. R. Co., 
58-622. 

Negligence at highway crossings or 
depot grounds: The company is bound to 
use ordinary and reasonable care to avoid 
injuring stock at points where it is not re
quired to fence: Whitbeck v. Dubuque & P. 
li. Co., 21-103; Balcom v. Dubuque & S. C. 
R. Co., 21-102. 

The company is not liable in double dam
ages under the statute for cattle killed at a 
place where it has no right to fence its 
track: Soward v. Chicago a; _ZV. W. R. Co., 
30-551. 

Where an animal is killed on the depot 
grounds, negligence m'Jist be shown on the 
part of the company in order to make it lia
ble: Cleveland v. Chicago & N. W. R. Co., 
35-220; Plaster v. Illinois Cent. R. Co., 35-449. 

In an action to recover for stock killed 
upon a railway the burden rests upon plain-
till to show that the injury was caused at a 
point where the company is required to 
fence its track: Kyser v. Kansas City, St. J. 
& C. B. R. Co., 56-207; Comstock v. Des Moines 
Valley R. Co., 32-376. 

Evidence considered and held sufficient 
to show that the animal killed was struck at 
a highway crossing, and not in the field 
where the marks of blood were found: Sulli
van v. Wabash, St. L. & P. R. Co., 58-602. 

In case of the killing of stock at a point 
whei'e the railway has not the right to fence, 
the burden of proof is upon plaintiff to show 
negligence of the company: Schneir v. Chi
cago, R. I. & P. R. Co., 40-337. 

The failure to give signals at crossings 
does not in itself establish negligence on the 
part of the company nor render it liable for 
btock killed at such crossings. In such 
cases it is necessary, in order to hold the 
company liable, that the jury find that the 
failure to give signals, under the circum
stances, constituted negligence, and also 
that such negligence, if any, was the cause 
of the injury: Jackson v. Chicago & N. W. 
R. Co., 36-451. 

Under particular facts, held, that the com
pany was not guilty of any negligence in con
nection with the injury received from its 
train to stock-, at its crossing, and was, there
fore, not liable: Plaster v. Illinois Cent. R. 
Co., 35-449; Schneir v. Cliicago, R. I. & P. R. 
Co., 40-337. 

In a particular case, held, that there was 
not such absence of proof of negligence caus
ing the injury to stock at a crossing, on the 
part of the company, as to require the setting 
aside of a verdict against it for damages: 
Lawson v. Chicago, R. I. & P. R. Co., 57-672. 

The fact that an engineer, in the exercise 
of his judgment, believes he can frighten 
stock from the track without reversing his 
engine or stopping the train, will not show 
that there is not negligence unless it ap
pears that he possesses and exercises ordi
nary judgment: Parker v. Dubuque Souihicest-
ern II. Co., 34-399. 

In an action for negligence causing in
juries to stock at a place where the company 
was not entitled to fence, field, that it was 
not improper to instruct the jury that, if de
fendant's employes saw the animal upon the 
track, and so near that it might reasonably 
be supposed, under all the circumstances, 
that the animal would be in danger, and 

• could, by the use of ordinary care and pru
dence, have avoided the injury, and did not 
do so, the defendant was liable: Edson v. 
Central R. Co., 40-47. 

The question whether negligence is shown 
under such circumstances is one of fact for 
the jury: Ibid. 

Negligence or 'wilful act of stock owner: 
Contributory negligence of stock owner, not 
amounting to a wilful act, will not defeat his 
right to recover for stock injured where the 
company has a right to fence: Inman v. Chi
cago, M. & St. P. R. Co., 60-459. 

The mere fact that the owner, by his vol
untary act, exposes the animal to danger, 
will not necessarily make the act wilful. If 
the act of the owner was for a lawful pur
pose, and the danger was merely incidental, 
it should not be considered wilful so as to 
defeat recovery: Smith v. Kansas City, St. J. 
& C. B. R. Co., 58-622. 

The provisions of this section of the stat
ute exclude all defenses in such cases except 
such as arise from the wilful act of the 
owner. This implies something more than 
mere negligence. It is an act in some way 
connected with the injury, such as driving 
live-stock upon the track, or permitting the 
animals to escape for the purpose of going 
upon the track: Ibid. 

The fact that the owner of swine allows 
the animals to run at large on his premises, 
in close proximity to the railroad track, does 
not constitute a wilful act such as to defeat 
his recovery: Lee v. Minneapolis & St. L. R. 
Co., 66-131. 

The act of the owner in permitting stock 
to run at large is not evidence of contribu
tory negligence: Whitbeck v. Dubuque & P. 
R. Co., 21-103; Evans v. Burlington & M. R. 
R. Co., 21-374; Stewart v. Burlington & M. R. 
R. Co., 32-561; Searles v. Milwaukee & St. P. 
R. Co., 35-490. 

The liability of the company for stock 
killed where it has a right to fence exists 
regardless of the negligence of the owner. 
It is only upon a showing that the injury is 
the result of the wilful act of the owner or 
his agent that the company is excused from 
liability: Spence v. Chicago <& N. W. R. Co., 
25-139. 

It is contributory negligence on the part 
of the owner of cattle to allow them to fre
quent places of danger such as depot grounds: 
Smith v. Chicago, R. I. & P. R. Co., 34-506. 

But where plaintiff allowed a blind horse 
to run at large and it was killed by defend
ant's train on its depot grounds, held, that 
the question whether plaintiff was guilty of 
contributory negligence was for the jury, 
and that such act was not, as a matter of law, 
negligence sufficient to defeat recovery: 
Hammond v. Sioux City & P. R. Co., 49-450. 

The fact that a party knowingly allows 
his animals to be upon and frequent depot 
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and station grounds does not necessarily 
constitute contributory negligence such as 
to defeat recovery for injury to such animals: 
Miller v. Chicago &N. W. B. Co., 59-707. 

That a stock owner allows his stock to run 
at large with the knowledge that a crossing 
is dangerous, and that his animals frequent 
such crossing, does not constitute negligence 
even though the statute makes the owner 
liable for all damage resulting from his ani
mals being at large: Kuhn v. Chicago, B. I. & 
P. B. Co., 42-420. 

Where the owner of stock turned it loose 
upon the portion of his farm which was 
fenced, and it broke through the fence and 
strayed upon the railroad track, and it did 
not appear that the fence was reasonably 
sufficient, held, that plaintiff having no 
knowledge that his animals had escaped 
until they were killed, could not be con
sidered guilty of contributory negligence: 
Moriarty v. Central Iowa B. Co., 64-696. 

Stock unlawfully at large: The fact that 
sheep and swine are not allowed to run at 
large will not defeat the owner's right to re
cover for injuries to such animals: Spence v. 
Chicago & N. W. B. Co., 25-139; Stewart v. 
Chicago & 2i. W. B. Co., 27-282; Femow ». 
Dubuque & S. W. B. Co., 22-528; Lee v. Min
neapolis & St. L. B. Co., 66-131. 

Where animals allowed to run at large in 
violation of a city ordinance, come upon the 
track they are trespassers, and the company 
owes no duty with reference to them and is 
not liable for injuries received by them, even 
though occasioned by a train running at 
greater speed than eight miles per hour, it 

not appearing that such improper speed was 
wanton or reckless: Vanhom v. Burlington, 
C. B. & JST. B. Co., 59-33; S. C; 63-67. 

To defeat recovery from a railroad com
pany for killing on its depot grounds an 
animal which it is unlawful to allow to run 
at large, it is necessary to show that the ani
mal is at large by the owner's sufferance: 
Pearson v Milwaukee & St. P. B. Co., 45-497. 

The fact that plaintiff's horse was at large 
in the night-time on the premises of another 
in violation of the herd law in force in the 
county, and was killed by defendant's train 
without fault or negligence of defendant, 
at a point where defendant had a right to 
fence, but did not, held not sufficient to de
feat plaintiff's right of recovery: Krebs v. 
Minneapolis & St. L. B. Co., 64-670. 

It is not contributory negligence suffi
cient to defeat the owner's right of recovery 
that the animal is at large within the city 
limits in violation of an ordinance of the 
city, if it is at large by accident and not in
tentionally: Doran v. Chicago, M. & St. P. 
B. Co., 73-115. 

Operation of the road; construction 
train: The railway company is liable for 
stock killed by a construction train by reason 
of the failure to fence, although the road is 
not completed: Glandon v. Chicago, M. & Si. 
P. B. Co., 68-457. 

Receiver: Where a railroad is being 
operated by a receiver, the receiver, and not 
the company, is liable under the provisions 
of this section: Brockert v. Central Iowa B. 
Co.. 82-369; Schurr v. Omaha á St. L. B. Co., 
67-280. 

SEC. 2056. Damages by ñre. Any corporation operating a railway 
shall be liable for all damages sustained by any person on account of loss 
of or injury to his property occasioned by fire set out or caused by the 
operation of such railway. Such damages may be recovered by the party 
iujured in the manner set out in the preceding section, and to the same 
extent, save as to double damages. [C. 78, § 1289.] 

Setting out fires: The effect of this sec
tion is not to make the company absolutely 
liable for damages from fires set out, but to 
render the injury prima facie proof of negli
gence on part of the company, which may be 
rebutted by showing freedom from such 
negligence: Small v. Chicago, B. 1. & P. B. 
Co., 50-338; Slosson v. Burlington, C. B. <£• 
N. B. Co., 51-294; Libby «. Chicago, R. I. & 
P. B. Co., 52-92. 

The negligence of the company is pre
sumed if the fire proceeds from one of its 
engines, and it is not necessary for the 
plaintiff in the first instance to prove more 
than that it did so proceed: Hose v. Chicago 
& N. W. B. Co., 72-625. 

Plaintiff in the reasonable attempt to 
save the property of another from destruc
tion by a fire set out by defendant's negligence 
received severe personal injuries. Held, that 
such injuries were so far the proximate 
result of defendant's negligence in setting 
out the fire that recovery could be had 
therefor: Liming v. Illinois Cent. B. Co., 81-
246. 

In an action to recover damages for de
struction of property by fire set out by an en
gine of a railroad company, held, that the 

question to be determined was whether the 
engine of the defendant set out the fire, and if 
so, whether it was properly constructed and 
operated, and in good condition: Metzgar v. 
Chicago, M. <6 St. P. B. Co., 76-387. 

And held, that the duty of the railroad 
company to use the best devices available to 
prevent the escape of fire would not depend 
in any manner upon the usage of other roads; 
and evidence that the same kind of an en
gine as that setting out the fire was in gen
eral use on other roads was not admissible: 
Ibid. 

In an action to recover for loss of property 
destroyed by fire from an engine, held, that 
the petition need not allege negligence on the 
part of the defendant, as the fact that the 
fire was set out in the operation of its rail
road was prima facie evidence of negligence 
sufficient to authorize a recovery in the ab
sence of evidence overcoming the legal pre
sumption: Seska v. Chicago, M. & St. P. B. 
Co., 77-137. 

In case of damages from fires, the pre
sumption is that the corporation operating 
the road is guilty of negligence. I t is not 
necessary for plaintiff to allege negligence, 
nor will such unnecessary allegation of neg-
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ligence change the rule of proof: Englc v. 
Chicago, M. & St. P. B. Co., 77-661. 

Where part of an instruction, considered 
alone, appeared to hold a railroad company 
liable for the consequences of slight negli
gence in setting out a Are, but where the 
whole instruction considered together ex
pressed the rule that it was held only to ordi
nary care and diligence, held, that the ob
jectionable clause was no ground for rever
sal: Ibid. 

I t is sufficient for plaintiff suing in such 
cases to set forth in his pleading simply the 
occurrence of the injury. The presumption 
of liability arising from the occurrence itself 
is not necessarily overcome by the proof 
merely that the company was not guilty of 
negligence in the matters which were the 
immediate cause of the injury, as permitting 
combustible material to accumulate and re
main on the right of way. The burden of 
proving such fact is not upon plaintiff even 
though he may allege it in his petition: Ibid. 

This prima facie evidence may be re
butted by defendant, the effect of the statute 
being simply to change the burden of proof. 
As to whether the rebutting evidence show
ing due care, etc., on the part of the com
pany is sufficient is a question for the jury 
and not for the court: Babcock v. Chicago & 
JV. W. B. Co., 62-593. 

The good condition of the engine, the 
diligence of defendant's employes and other 
facts are evidence of care. When such evi
dence is introduced on the part of the de
fendant after the fact of the injury is proven 
by plaintiff, a conflict in the evidence arises 
which may be determined by the jury: Ibid. 

The burden is upon defendant, upon proof 
that the Are originated from its engine, to 
show that it was free from negligence and in 
a particular case, held, that the evidence was 
not sufficient to show such fact: Hockstedler 
v. Dubuque & S. C. B. Co., 88-236. 

The fact that the right of way is procured 
from the owner of the land does not preclude 
recovery of damages for fires set out in the 
operation of the railway to fences not then 
built and timber situated a mile from the 
track. Such damages could not have been 
considered in estimating damages in pro
ceedings for condemning the right of way: 
Bodemacher v. Milwaukee & St. P. B. Co., 41-
297. 

A railroad company is liable for damages 
from fire communicated by its negligence to 
a building of a third person and from such 
building to buildings of plaintiff, and neg
ligence of the third person owning the inter
mediate building in not keeping it in the 
proper condition will not defeat plaintiff's 
right to recover: Small v. Chicago, B. 1. & 
P. B. Co., 55-582. 

This section does not render invalid a 
contract between the railroad company and 
a person who is given a license to erect any 
building on its right of way relieving the 
railroad company from liability for injury to 
such building by fire caused by negligence 
of its employes: Griswold v. Illinois Central 
B. Co., 90-265. 

Company operating: road: The company 
whose engine sets out the fire is liable for the 

damages resulting, although it is operating 
a line owned and used by another company, 
and the fire originates on the right of way 
by reason of combustible matter allowed to 
accumulate thereon by such other company: 
Slossen v. Burlington, C. B. & JV. B. Co., 60-
215. 

Contributory negligence: If, by plowing 
around stacks in a field or otherwise protect
ing them, the owner could have prevented 
destruction of them by reason of fire origin
ally set out by sparks from a locomotive 
spreading to such stacks, and the omission 
to protect them was negligence, then plain
tiff cannot recover for their destruction; the 
question whether failure to thus plow around 
the stacks for their protection was negligence 
being a question for the jury: Kesee v. 
Chicago <& JV. W. B. Co., 30-78. 

It is not, as a matter of law, contributory 
negligence on the part of the owner of grain 
stacked upon the open prairie to fail to take 
certain precautions to guard against the ap
proach of fire, as by plowing around it, etc. 
The question whether such omission consti
tutes negligence in a particular case is one 
of fact for the jury: Garrett v. Chicago & JV. 
W. B. Co., 36-121. 

The right of recovery for an injury caused 
by fire set out in the operation of a railroad 
is not defeated by the mere contributory 
negligence of the injured party: West v. Chi
cago & JV. W. B. Co., 77-654; Engle v. Chicago, 
M. <£• «Si. P. B. Co., 77-661. 

Whether, under the section as it now 
stands, differing from the provisions under 
which preceding cases were decided, it is 
necessary for plaintiff suing to recover dam
ages to his property for fire set out by an 
engine to prove absence of contributory neg
ligence on his part, qucere: Ormond v. Cen
tral Iowa B. Co., 58-742. 

Evidence as to whether other farmers had 
plowed around their stacks at the time 
plaintiff's staeks were destroyed by fire, held 
not admissible: Ibid.; Slossen v. Burlington, 
C. B. <& JV. B. Co., 60-215. 

Held, also, that it was error to instruct 
the jury in such cases that plaintiff's act in 
stacking his wheat in a field where it was 
grown and adjacent to a railroad, without 
plowing around his stacks, would not consti
tute negligence defeating his recovery unless 
the act was such as ordinarily prudent and 
cautious men would not have done in like 
manner under similar surrounding circum
stances: Slossen v. Burlington, C. B. & JV. 
B. Co., 60-215. 

The party from whose land the right of 
way is taken would not be negligent, as a 
matter of law, in sowing wheat upon the 
right of way and allowing the stubble to 
remain there after the wheat was removed: 
Ibid. 

Constitutional: These peculiar provi
sions as to liability of railway companies for 
damages from fires are not in conflict with 
the constitution, being applicable alike to 
all persons or companies engaged in such 
business: Bodemacher v. Milwaukee 16 St. P. 
B. Co., 41-297. 

Evidence: The frequent occurrence of 
fires caused by the same engine on the same 



726 
§ 2056 RAILWAYS. Tit. X, Ch. 5. 

t r ip may be shown for the purpose of prov
ing that it was defective in its construction, 
or that it was out of repair or negligently 
handled: Slossen v. Burlington, C. B. & N. 
B. Co., 60-215; Lunning v. Chicago, B. <£• Q. 
B. Co., 68-502; West v. Chicago á N. W. B'y 
Co., 77-654; Johnson v. Chicago & N. W. B. 
Co., in-%m. 

But, in such a case, it is not competent to 
show that other fires occurred along the 
right of way in the same vicinity shortly 
after the engine passed over the road and 
before the fire that destroyed plaintiff's 
property: Bell v. Chicago, B. & Q. It. Co., 
64-321. 

Plaintiff, in introducing evidence to rebut 
the evidence of the railway company tend
ing to show want of negligence on its part 
causing fire set out by its locomotives, may 
do so by facts of a circumstantial character, 
as it is not usually possible to introduce wit
nesses who can testify from personal knowl
edge. Therefore evidence which might not 
be free from difficulties in other cases open 
to clearer proofs, might be considered suffi
cient: Babcock v. Chicago & N. W. B. Co., 
62-593. 

There being no question as to where and 
how the fire originated, and it not being al
leged as negligence that the right of way 
was in an improper condition, held error to 
refuse an instruction to the. effect that the 
question as to whether or not the right of 
way was clean and free from grass and other 
combustible matter was immaterial: Conies 
v. Chicago, M. & St. P. B. Co., 78-391. 

In an action to recover damages from de
fendant for fire claimed to have been com
municated to plaintiff's premises, either di
rectly or indirectly from defendant's engine, 
held, that evidence that charred shingles, 
after the fire and on the same day, were 
found a quarter of a mile beyond the house 
burned and in the direction the wind was 
blowing, was admissible to show that the fire 
was communicated from the defendant's en
gine, or burning timbers on defendant's 
right of way about four hundred feet distant: 
Knight v. Chicago, B. I. cfi P. B. Co., 81-310. 

where it was shown that large cinders 
were thrown out through the smoke-stack of 
the engine, and that the spark-arrester of 
the engine, permitting such cinders to es
cape, was out of repair, held, that the jury 
might infer that the employes operating the 
engine observed such cinders and sparks and 
were thereby informed of the defective con
dition of the engine: Ibid. 

Proof that fire started in a field about one 
hundred and sixteen feet from the railroad 
track a few minutes after a train had passed, 
held evidence that such lire originated from 
such engine: Greenfield v. Chicago & JV. W. B. 
Co., 83-270. 

Proof of damage in such case is prima 
facie evidence of negligence on the part of 
the company: Ibid. 

In order that the company may negative 
its negligence in such case so as to escape lia
bility, it must negative every fact the proof 
of which would justify the finding of negli
gence: Ibid. 

Evidence of the occurrence of the fire may 

be sufficient to discredit the testimony of the 
engineer as to the engine being in good con
dition: Ibid. 

Evidence in a particular case, held suffi
cient to sustain a verdict for damages caused 
by fire on the theory that such tire was set 
out by the locomotive engine of the defend
ant: Hemmi v. Chicago G. W. B. Co., 70 N. 
W., 746. 

Where there is a prima facie case of negli
gence on the one side and the direct evidence 
of the defendant as to care and diligence on 
the other, the conflict should be submitted 
to the jury: Ibid. 

Sufficiency of evidence in particular cases 
considered: Johnson v. Chicago <£ N. W. B. 
Co., 77-666; Fish v. Chicago, B. I. it-P. B. Co., 
81-280. 

As to admissibility of the record of in
spection of engines, see Tyler v. Chicago c6 
N. W. B. Co., 71 N. W., 536. 

Measure of damages: The measure of 
damage for property destroyed by such a lire 
is the dilferenee between the value before 
and the value after the fire, so that in regard 
to damage to growing timber, held, that it 
was the loss of value of the growing timber 
as growing, and not the value it would have 
had as cut up into cord-wood, that was the 
measure of damage: Greenfield v. Chicago & 
JSÍ. W. B. Co., 83-270. 

In an action to recover the value of trees 
destroyed by fire set out by defendant's en
gines, held, that a witness was properly per
mitted to testify that it would be difficult to 
grow trees in the place of those destroyed, 
by reason of the shade of other trees, as such 
evidence would have a bearing upon the 
value of the trees destroyed: Leiber v. Chi
cago, M. a St. P. B. Co., 84-97. 

Where damages were claimed for injuries 
to meadow, grass and trees, held, that evi
dence might properly be received as to the 
depreciation in value of the meadow, trees, 
etc., by reason of the lire, and that the cost 
of restoration was not the proper measure: 
Hamilton v. £>es Moines & K. C. B. Co., 84-
131. 

The measure of damages to an orchard 
destroyed by fire, is the difference between 
the fair market value of the farm upon 
which it is situated, immediately before the 
fire, and such value immediately after the 
fire. In such a case plaintiff may, in an ex
amination in chief of a witness, show the 
value of the land before and after the fire; 
and may, at his election, show the facts up
on which the witness based his judgment as 
to such values: Bowe v. Chicago ctë N. W. B. 
Co., 71 N. W., 409. 

Since the enactment of the provision re
lating to liability for damages from fires, 
contributory negligence of the person in
jured cannot be shown as a defense: West v. 
Chicaqo & N. W. B. Co.,77-654; Engle v. Chi
cago, M. & St. P. B. Co., 77-601; Johnson v. 
Chicago &• N. W. B. Co., 77-666. 

Title of property: Where it appeared that 
plaintiff had as a trespasser cut and stacked 
hay upon the land of another which he had no 
title to, and of which he was not in possession, 
held, that he could not maintain an action 
against a railroad company for its negligence 
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But in such case, held, that as in the na
ture of the case plaintiff must labor under 
difficulties in making proof of the fact of 
negligence, and as that fact itself is always a 
relative one, it might be satisfactorily estab
lished by evidence of circumstances bear
ing more or less directly upon the fact of 
negligence, and which might not be satis
factory in other cases, free from difficulty 
and open to clear proof: Oandu v. Chicago 
& JV. W. B. Co., 3CM20. 

A party using a dangerous instrument, 
body or clement will be held to use greater 
care and prudence than when using a less 
destructive agency. Five being a destvuctive 
element, persons using it are required to ex
ercise all reasonably careful precautions 
against its spread, and the care and prudence 
required by law to prevent the spread of fire 
frorn a locomotive are not deemed to be ex
ercised unless some proper precautions are 
used for that purpose: Jackson v. Chicago & 
2V. W. li. Co., 31-176. 

Ordinary care and prudence require the 
use of the best contrivances known, and un
less such are used it will be considered neg
ligence; but what amounts to negligence in 
such cases is a question of fact for the jury: 
Ibid. 

Also Mid, that to allow dried grass, weeds, 
and other matter, the natural accumulations 
of the soil, to remain upon the right of way, 
was not negligence per se, but that there 
might be such peculiar or unusual circum
stances in a given case as that such acts 
would amount to negligence in fact, and that 
when such circumstances existed they might 
properly be submitted to the jury to estab
lish the fact of negligence: Kesez v Chicaao 
& JV. W. B. Co , 30-78. 

Also lield, that the question of negligence, 
such as to render the company liable for 
damages resulting from such fires, was to be 
determined by the jury, and that it was not 
proper to enumerate facts and circumstances 
which as matter of law would be sufficient 
to charge the company with negligence: 
McCormich v.Chicago B. I. &P B.Co., 41-193. 

resulting in the destruction thereof by fire: 
Murphy v. Sioux City & P. B. Co., 55-473; 
Lewis v. CHiicago, M.'& St. P. B. Co., 57-127; 
Comes v Chicago, M. & St. P. B. Co., 78-391. 

Where hay destroyed in such a fire had 
been cut by plaintiff upon uninclosed prairie 
land, under a license, held, that he had suf
ficient title to recover damages for the de
struction thereof although the license was 
given by one who had no authority to 
convey an interest in the land: Metzgar v. 
Chicago, M. & St. P. B. Co., 76-387; Bullis v. 
Chicago, M. & St. P. B. Co., 76-680. 

Where plaintiff suing to recover for de
struction of hay by fire set out by defendant 
in the operation of its road showed that such 
hay was cut and stacked upon land leased 
by him from the person claiming to be 
owner thereof, held, that he was entitled to 
recover without proving title in his land
lord, there being no advei-se claim made: 
Johnson v. Chicago & JV. W B. Co., 77-666, 

In an action by the tenant to recover the 
value of a crop destroyed by fire set out by 
the company's engines, it appearing that 
plaintiff did not pay cash rent, held error to 
refuse to allow plaintiff to be cross-examined 
as to whether he was to give a share of the 
grain for rent: Ormond v. Central Iowa B. 
Co., 58-742. 

Where it does not appear that title to 
the premises injured is in dispute, oral evi
dence of such title not objected to may be 
sufficient to show plaintiff's title to recov
ery, and an objection to such evidence of 
plaintiff's title, not made until by motion to 
take the case from the jury, is too late: Fish 
v. Chicago, B. I. & P. B. Co., 81-280. 

Negñg-enee: Before the enactment of this 
statutory provision, it was held that the bur
den of proof in an action against the com
pany for such damages was upon plaintiff to 
show negligence of the company, and that 
proof of the injury alone was not sufficient 
to make out a prima facie case: Qandy v. 
Chicago & JV. W. B. Co., 30-420; McCummom 
v. Chicago & JV. W. B. Co., 33-187; Garrett v. 
Chicago <£• JV. W. B. Co., 36-12L 

SEC. 2057. Pences required. All railway corporations owning or 
operating a line of railway within the state shall construct, maintain and 
keep in repair a suitable fence of posts and barb wire or posts and boards, 
or any other fence which the fence viewers shall determine to be equivalent 
thereto, on each side of the track thereof, so connected with cattle-guards 
at all public road crossings as to prevent cattle, horses and other live stock 
from getting on the railroad tracks. Such tracks shall be fenced within 
six months after the completion of the same or any part thereof. Such 
fences, when of barb wire, shall be of five wires securely fastened to posts 
set not more than twenty feet apart, the top wires to be not less than fifty-
four inches high; or of five boards securely nailed to posts set not more 
than eight feet apart, the fence to be not less than fifty-four inches high. 
Fences repaired or rebuilt shall conform to the foregoing provisions. 
Nothing in this or the two following sections shall be construed to compel 
a railway company operating a third-class line to fence its road through 
the land of any farmer or other person who, by written agreement with 
such company, waives the fencing thereof. [22 G. A., ch. 30, § 1.] 

Where the only repairs made after 1888 in boards and replacing defective boards with 
a railroad fence which had never been fifty- others brought from another portion of the 
four inches high, consisted in nailing on loose fence, held, that such acts did not constitute 
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a repairing of the fence within the meaning tory height: Moeckley v. Chicago <£• iV. W. Ji. 
of this section so as to render it necessary Co., 92-748. 
that the fence should be made of the statu- As to fencing in general see notes to? 2055. 

SEC. 2058. Penalty—killing of stock. If the corporation, officer 
thereof or lessee owning or engaged in the operation of any railroad in the 
state refuses or neglects to comply with any provision of this chapter relat
ing to the fencing of the tracks, such corporation, officer or lessee shall be 
guilty of a misdemeanor, and upon conviction fined in a sum not exceeding 
five hundred dollars for each offense, and every thirty days' continuance of 
such refusal or neglect shall constitute a separate and distinct offense; but 
nothing herein contained shall be construed to relieve the corporation from 
liability arising from the killing or maiming of live stock on said track or 
right of way by its negligence or that of its employes, nor shall anything 
in this chapter interfere with the right of open or private crossings, or with 
the right of persons to such crossings, nor in any way limit or qualify the 
liability of any corporation or person owning or operating a railway that 
fails to fence the same against live stock running at large for any stock 
injured or killed by reason of the want of such fence. [23 G. A., ch. 20; 22 
G. A., ch. 30, §§2, 3.] 

SEC. 2059. Railway crossings near Mississippi river. "When, in 
the construction of a railway, it becomes necessary to cross another rail
way near the shore of the Mississippi river, each shall be so constructed 
and maintained at the point of crossing that the respective road-beds thereof 
shall be above high water in such river, but where the crossing occurs 
within the limits of cities containing six thousand or more inhabitants, the 
council thereof may establish the crossing grade. [C. 73, § 1290.] 

SEC. 2060. Interlocking switches. When in any case two or more 
railroads cross each other at a common grade, or a railroad crosses a stream 
by swing or draw bridge, they may be equipped thereat with an interlock
ing switch system, or other suitable safety device rendering it safe for 
engines or trains to pass thereover without stopping, and if such interlock
ing switch system or other safety device shall have been approved by the 
railroad commissioners, then the engines and trains of such railroad or 
railroads may pass over such crossings or bridge without stopping, the 
provisions of any other law to the contrary notwithstanding, and the pro
visions of the three following sections also are not applicable in such a 
case. [25 G. A., ch. 25, §§ 1, 6.] 

SEC. 2061. Proceedings to establish. In any case where the tracks 
of two or more railroads cross each other at a common grade, any company 
owning one of such tracks and desiring to unite with others in protecting 
the crossing with interlocking or other safety device, and being unable to 
agree with such others thereon, may file in the district court of the county 
in which the crossing is located a petition, stating the facts and asking the 
court to order such crossing to be protected by interlocking or other safety 
device. Said petition shall be accompanied by a plat showing the location 
of all tracks and switches, and upon the filing thereof notice shall be given 
by the petitioner to every other company or person owning or operating 
any track involved in such crossing. The court, or a judge thereof if the 
petition is filed in vacation, shall thereupon appoint a commissioner to exam
ine into the necessity for such system, and report the facts and his recom
mendation in such time as the court or judge may direct, and, as soon as 
practicable thereafter, the court or judge shall appoint a time and place for 
the hearing of such petition. The proceedings shall be in equity, and sub
ject to all the rules of equity practice, except that the court shall require 
the issues to be made up at the first term after the petition is filed, and give 
the proceeding precedence over other civil business and try the action 
thereat, if possible. [Same, § 2.] 

SEC. 2062. Decree. After allowing all parties full opportunity to show 
cause why such system should or should not be ordered thereat, the court 
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shall, if it is found the plaintiff should prevail , enter its decree ordering the 
establishment of such system as it may prescribe, the time within which it 
shal l be begun and finished, and the proportion of the expense thereof to 
be paid by each company or person interested in the crossing, and make 
such division of the costs as may be equitable. [Same, § 2.] 

S E C . 2 0 6 3 . Proposed crossing. In case one rai lway company desires 
to cross with its t racks those of another at grade, and such companies can
not agree to the terms thereof, the company desiring to cross shall , upon 
the application of the company whose t rack it is desired to cross, in a pro
ceeding instituted as provided in the two preceding sections, be compelled 
to interlock such crossing, and the court therein shall make such orders 
and decree as may be required to secure public safety and the preservation 
of the properties of the roads, and prescribe the terms upon which such 
crossing shall be maintained after being made. The provisions of this and 
the two preceding sections shall not apply to side tracks. [Same, § 3.] 

S E C . 2 0 6 4 . Apport ionment of costs . If in any case contemplated in 
the three preceding sections the crossings shall be of two railroads only, 
then the court shall not apportion to either less than one-third of the cost, 
and if more than two roads are involved, the court shall not apportion to 
any one less than two-thirds of an equal share of such cost. [Same, § 4.] 

S E C . 2065 . Modification of decree. Any decree made pursuant to the 
four preceding sections shall be subject to changes or modifications at any 
subsequent term, on due cause shown therefor, upon a petition filed in the 
same proceedings, sett ing forth the reasons therefor and arising subsequent 
to entry of the decree therein. [Same, § 5.] 

S E C . 2066 . Sale or lease of rai lroad property—joint arrangement . 
Any rai lway corporation may sell or lease its proper ty and franchises 
to, or make joint running arrangements not in conflict with law with, 
any corporation owning or operating any connecting railway, and any cor
poration operat ing the railway of another shal l be liable in the same man
ner and extent as though such rai lway belonged to it. [C. 73 , § 1300.] 

Where a line of road has been built by aid sumes relations to the public different from 
of taxes levied for that purpose, the line in those resulting from a mere private contract: 
aid of which the tax is voted must be oper- State v. Central Iowa B. Co., 71-410. 
ated asa whole, and a portion thereof cannot Further as to this section, see Treadway v. 
be leased and operated separately to the in- Chicago & N. W. B. Co., 21-351; and, in gen-
jury of any locality on the line. Any rail- eral, notes to § 2036. 
road company availing itself of such aid as-

S E C . 2067 . Mortgage of contract or lease . Any contract, lease or 
benefit derived under the authority given in the preceding section may be 
mortgaged for the purpose of securing construction bonds in the same man
ner as other property of the corporation. [C. 73, § 1301.] 

Where a railroad has been constructed the hands of a receiver, directing the opera-
by the aid of taxes the obligation to operate tion of its road between certain points: State 
it as an entire line attaches to it in the hands v. Iowa Cent. B. Co., 83-720. 
of a purchaser thereof at sale under fore- Under a contract for the transfer of a 
closure: State v. Central Iowa B. Co., 71-410. line of railroad from one company to an-

Where a railroad was bought in by a new other, held, that the transferee assumed any 
corporation at foreclosure sale under a mort- liability existing against the transferrer for 
gage, held, that such purchaser could be injury to an employe: Knott v. Dubuque & 
compelled to comply with the decree ren- S. C. B. Co., 84-462. 
dered against the former company, while in 

S E C . 2 0 6 8 . Effect of change of name. If any rai lway company is 
organized under a corporate name, and has made contracts for payments to it 
upon delivery of stock therein, and shall subsequently thereto change its 
corporate name, or if the real ownership in the property, r ights , powers and 
franchises has passed legally or equitably into any other company, no such 
contracts shall be enforced until tender or delivery of stock in such las t 
named corporation or company is made. [C.73, § 1302.] 

Cases are contemplated in this section pany upon delivery of stock, and it also con-
where payments are to be made to the com- templates that the ownership of property 
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company in whose favor a tax was voted to 
another company did not forfeit the tax 
voted, stock in the new company of equal or 
greater value than that of the company to 
whom the tax was voted being offered to the 
taxpayer: Cantillon v. Dubuque & N. W. B. 
Co., 78-48. 

rights, powers and franchises may legally 
pass to another company while such con
tracts for payments exist. The section em
braces obligations for payment of taxes 
voted, and also voluntary conveyances by 
one company to another, in which the deliv
ery of stock to taxpayers shall be provided 
for. Therefore, held, that a transfer by the 

S E C . 2069 . Report . When any railway has been completed and 
opened for use, the corporation owning, operating or constructing it shall 
report under oath to the next genera l assembly the total cost thereof, 
specifying the amount expended for construction, engines, cars, depots and 
other buildings, and the amount of all other expenses, together with the 
length of the railway, the number of planes with their inclination to the 
mile, the greatest curvature, the average width of road-bed, and the number 
of ties per mile. [C. 73 , § 1303.] 

S E C . S070. R ight s reserved . All contracts, stipulations and con
ditions regarding the r ight of controlling and regulat ing the charges for 
freight and passengers upon railways, heretofore made in grant ing land 
and other property or voting taxes to aid in the construction of or franchises 
to railway corporations, are expressly reserved, continued and perpetuated 
in full force and effect, to be exercised by the general assembly whenever 
the public good or the public necessity requires such exercise thereof. [C. 
73, § 1306.] 

S E C . 2071. L iabi l i ty for neg l igence or w r o n g s of e m p l o y es. Every 
corporation operating a rai lway shall be liable for all damages sustained 
by any person, including employes of such corporation, in consequence of 
the neglect of the agents, or by any mismanagement of the engineers or 
other employes thereof, and in consequence of the wilful wrongs, whether 
of commission or omission, of such agents, engineers or other employes, 
when such wrongs are in any manner connected with the use and operation 
of any railway on or about which they shall be employed, and no contract 
which restr icts such liability shall be legal or binding. [C.73, § 1307.] 

In general: Without this statutory pro
vision the company would not be liable to 
an employe for injuries resulting from 
negligence of a co-employe, and the inten
tion of the statute is merely to give to the 
employe a right of action in such cases, and 
not to change the degree of care necessary, 
which is, as between master and servant, 
that of ordinary care and diligence only: 
Hunt v. Chicago & X. W. B. Co., 26-363. 

The company is liable to an employe for 
damages resulting from the negligence of a 
co-employe whose duty it was to keep a 
bridge in order, in the performance of such 
duty: Locke v. Sioux City &• P. B. Co., 46-
109. 

A railway company cannot avoid liability 
for the negligence of its employes by requir
ing of an employe injured by reason of such 
negligence more than reasonable care in the 
discharge of his duties: Scagel v. Chicago, 
M. & St. P. B. Co., 83-380. 

It seems that this section is not applicable 
to street railways: Manhattan Trust Co. v. 
Sioux City Cable B. Co., 68 Fed., 82. 

These provisions are entirely immaterial 
as applied to a case where the evidence fails 
to show any negligence on the part of the 
railroad company: Hamilton v. Cliicago, B. 
I. & P. B. Co., 61 N. W., 415. 

Person or company operating railway: 
A receiver who is managing a railway under 
the direction of a court is within this section 

and may be charged, and a recovery obtained 
against him, as a person operating a rail
way. And though his liability could not be 
personal, a judgment against him might be 
satisfied out of the property in his hands if 
the court by whom he was appointed should 
so direct: Sloan v. Central Iowa B. Co., 62-
728. 

The fact that a lessee may be held liable 
under this section does not prevent recovery 
against the owner of the road. The actions 
are cumulative: Bower v. Burlington & S. 
W. B. Co., 42-546. 

The running of special trains over the 
railway by a construction company in con
structing it is operating a railroad within 
the meaning of the statutory provision: Mc-
Knight v. Iowa & M. B. Constr. Co., 43-406. 

Persons not employes: The language of 
the section is so broad that it includes any 
and all persons, employes and others, who 
may be injured by the negligence of the 
agents or servants of the railway company 
or persons operating the railway: Bose v. 
Des Moines Valley B. Co., 39-246. 

If the act of the employe is within the 
scope of his authority the company is liable 
for injuries therefrom to a third person even 
though the act is wilfully wrongful: Marion 
v. Chicago, B. I. & P . B. Co., 64-568. 

If the employes perform their duty in 
operating a train in a manner so unusual 
or reckless as to endanger lives of persons 
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upon the train they are guilty of negligence, 
and if in direct consequence of such negli
gence a person is injured the company will 
be liable even though the person was on the 
train without right. This section renders 
the company liable for all damages sustained 
by any person in consequence of the neglect 
of agents, etc.: Way v. Chicago, B. I. & P. 
B. Co., 73-463. 

It is not material that plaintiff, claiming 
to recover by virtue of this section, was not 
employed in the operation of the road. It is 
sufficient if it appears that he was injured by 
the operation of the road and by negligence 
of the parties charged with responsibility 
with respect to the movement of trains: 
Pierce v. Central Iowa B. Co., 73-140. 

One riding on a train by fraud or stealth 
without payment of fare takes upon himself 
all the risk of the ride and if injured by an 
accident not due to recklessness and wilful
ness on the part of the company, he cannot 
recover notwithstanding the provisions of 
this section: Condran v. Cliicago, M. & St. P. 
B. Co., 67 Fed., 522. 

Employes engaged in operating road: 
This section affords a remedy only to such 
employes as are employed, at the time of 
receiving the injury, in the business of 
operating a railroad: Malone v. Burlington, 
C.B.&m B. Co., 65-417. 

So that to entitle an employe to recover 
against the company for injuries which he 
has sustained, he must show, first, that he 
belonged to the class of employes to whom 
the statute affords a remedy, and second, 
that the company which occasioned the in
jury was of a class of companies for which the 
remedy is given: Ibid. 

Therefore, held, that an employe whose 
•duty was to wipe off engines, open and close 
the doors of the engine house, and remove 
snow from the turn-table and tracks and oper
ate the turn-table, and who was injured by 
reason of the negligence of a co-employe 
causing the door of the engine house to fall 
upon him, was not engaged in the operation 
of the road in such a sense as to be within 
the statutory provisions: Ibid. 

The change from the common law made 
by this section extends no further than to 
employes engaged in the business of operat
ing a railway, and not to persons employed 
by the corporation without regard to the na
ture of their employment. Such corporation 
may be engaged in any other business, which 
may be within the scope of their organiza
tion, but not at all, or very remotely, con
nected with the use of their road, and in 
such cases employes by whom such affairs 
are conducted acquire no rights under the 
statutory provision, as their occupation does 
not expose them to the hazards incident to 
the use of railways, and the statute was not 
designed for their protection and benefit: 
Schroeder v. Chicago, B. I. & P. B. Co., 41-
344. 

It is error for the court to instruct the 
jury that, as a matter of law, the nature of 
plaintiff's service and employment bring him 
within the terms of the statute. The charac
ter of his employment, whether in connec
tion with the use of defendant's railroad, or 

whether thereby he is brought within the 
provisions of the statute, are questions of 
fact to be determined by the jury: Ibid. 

These provisions apply no further than to 
employes engaged in the business of operat
ing a railroad, and do not apply to employes 
in a machine-shop of the company. In such 
case the common-law rule exempting the 
employer from liability for injury to an em
ploye resulting from the negligence of a co-
employe is still in force: Potter v. Chicago, 
B. I. & P. B. Co., 46-399. 

The words "where such wrongs are in 
any manner connected with the operation or 
use of any railway " apply not only to wilful 
wrongs, but also to negligence of agents, etc., 
and in order to entitle an employe to recover 
for injuries received from a co-employe, it 
must appear that he was engaged in a service 
connected with the use and operation of the 
railroad: Foley v. Chicago, B. I. & P. B. Co., 
64-644. 

Therefore, held, that an employe whose 
duty it was to repair cars while standing 
upon the track and side track of the com
pany, while not in motion, and who was 
sometimes required to ride on the trains of 
the company from place to place for the pur
pose of making such repairs at different 
places, was not employed in the operation of 
the road in such sense as to bring him within 
the protection of the provision: Ibid. 

Injuries to one employe by reason of neg
ligence of another, both engaged in the work 
of repairing a track, such injury not result
ing from the operation of the railroad, held 
not within the provisions of the statute: 
Matson v. Chicago, B. 1. & P. B. Co., 68-22. 

Employes engaged in hoisting coal in a 
coal-house for the purpose of filling a car are 
not so engaged in the hazardous business of 
operating a railroad as that one can recover 
for injuries caused by the negligence of the 
other: Luce v. Chicago, St. P., M.& O. B. Co., 
67-75. 

In order to render a company liable for 
injuries to an employe by reason of negli
gence of a co-employe, the negligence com
plained of must be that of an employe and 
affect a co-employe, who are in some manner 
performing work for the purpose of moving 
a train, as loading or unloading it, or super
intending, directing or aiding its movement. 
The persons must be connected in some man
ner with the moving of trains. Work pre
paratory thereto, which may may be done 
away from the train, is not connected with 
its movement: Stroble v. Chicago, M. <& St. P. 
B. Co., 70-555. 

Therefore, held, that where employes were 
engaged about elevating coal to a platform 
to supply the engine, their duties were not 
so connected with the use and operation of 
the railroad as that one of them could recover 
for injuries received from negligence of the 
other: Ibid. 

Where a section hand was injured by the 
negligence of a co-employe while engaged 
in loading a car, held, that it did not suffi
ciently appear that his employment was of 
such character as to entitle him to recover: 
Smith v. Burlington, C. B. c6 JV. B. Co., 59-73. 

Where an employe was injured by appli-
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anees connected with the round house, held, 
that it was not error to instruct the jury that 
if they found it was a part of plaintiff's duty 
to keep such appliances in a safe condition, 
or that it was the duty of another employe 
of the same kind to do so, and that they both, 
or either of them, neglected to do so, then 
the plaintiff could not recover, the employes 
not being engaged in the operation of the 
road: Manning v. Burlington, C. B. & N. B. 
Co., 64-240. 

An employe in the round house engaged 
in putting a spring into an engine is not en
gaged in the operation of the road within the 
meaning of this section: Hathaway v. Illinois 
Central B. Co., 92-337. 

One who is employed in a round house as 
clinker man, and in the course of his duty is 
injured while coupling together tanks in the 
round house, moved by engines, is within the 
terms of this section and can recover for in
jury done to him, due to the negligence of a 
co-employe: Butler v. Chicago, B. & Q. B. 
Co., 87-20«. 

A person engaged in working on a bridge 
of the company and required, in the course 
of his employment, to ride on its trains, is 
within the statutory provision: Schroeder v. 
Chicago, B. I. & P. B. Co., 47-375. 

And so is a section hand: Frandsen v. Chi
cago, B. I. & P. B. Co., 36-372. 

And so is a hand engaged in shoveling 
gravel from a gravel train: McKnight v. Iowa 
& M. B. Constr. Co., 43-406. 

Or a hand engaged in connection with the 
operation of a dirt train: Deppe v. Chicago, 
B. I. & P. B. Co., 36-52. 

Where the plaintiff was employed on a 
train used for hauling sand, and was injured 
by the falling of a bank of sand where he had 
been shoveling, lield, that the case was-
within the provisions of this section: Hande-
lun v. Burlington, C. B. & N. B. Co., 72-709. 

An employe required to go upon a train 
for the purpose of unloading cars is within 
the scope of this section and may recover for 
injuries received by reason of negligence of 
a co-employe: Baben v. Central loica B. Co., 
73-579. 

Where the employe was injured while en
gaged in operating a derrick situated on a flat 
car, the operation of which involved the 
movement of the car upon the track, held, 
that he was within the scope of this section: 
Nelson v. Chicago, M. & St. P. B. Co., 73-576. 

A section foreman whose work is along 
and on a track on which trains are operated, 
and has reference to train movements in the 
keeping of the track in repair and in condi
tion therefor, is engaged in the operation of 
the road in such sense as to come within the 
provisions of this section: Haden v. Sioux 
City&P.B. Co., 92-226. 

A private detective injured while walking 
along the track, in accordance with direc
tions of the company, to a certain place 
where he was to try to detect persons accus
tomed to place obstructions on the track, and 
who, while so walking to the place desig
nated, was prostrated by sunstroke on the 
track and negligently run over and injured 
by defendant's engine,held to be so engaged as 
to subject him to the hazard peculiar to the 

business of operating the railway, and to be 
within the protection of the statutory pro
vision: Pyne v. Chicago, B. <& Q. B. Co., 54-
223. 

Where a "wipe r " is» In temporary charge 
of an engine, the railroad company is liable 
for his negligence resulting in injury to a 
brakeman in coupling cars: Whalen v. Chi
cago, B. I. & P. B. Co., 75-563. 

And it is immaterial in such case whether 
the train was being made up at the usual and 
proper time or not: Ibid. 

A workman employed to shovel snow for 
the clearing of the track, and being trans
ported on defendant's train for the purpose of 
performing such service, is engaged in the 
operation of the road in such sense as en
titles him to recover for injuries received by 
reason of negligence of employes operating 
the train: Smith v. Humeston & S. B. Co., 
78-583. 

A section-hand, while riding on a hand
car holding a shovel for the purpose of clear
ing snow from the rail, is engaged in the 
operation of the road within the provision of 
this section, so as to be entitled to recover 
f©r injuries received by reason of negligence 
of the foreman in charge of the car: Chicago, 
M. & St. P. B. Co., v. Artery, 137 U. S., 507. 

This statute is upheld on the ground that 
it is applicable to all employes of a certain 
class; that is, those engaged in employment 
which exposes them to the peculiar dangers 
and perils of the operation of a railroad and 
it has not been limited to train crews only. 
It applies to section men who have nothing 
to do with the movement of trains by which 
they are injured, and to other like employes: 
Keatlev v. Illinois Central B. Co., 63 N. W., 
560. 

Therefore, held that it was applicable in 
case of injury to one of the gang of section 
men engaged in constructing an abutment 
who was injured by the employes of the 
defendant negligently running a train at a 
dangerous rate of speed upon an unfinished, 
insecure and unsafe bridge, by reason of 
which the cars left the track and caused the 
death of such employe: Ibid. 

Recovery by an employe for injuries due 
to negligence by co-employe is not limited 
to cases where the injury was received by 
movement of cars or engines on the track, 
nor even to cases where the employe who 
was injured was engaged in the operative 
department of the road: Canon v. Chicago, 
M. & St. P. B. Co., 70 N. W., 755. 

Therefore, held, that a car inspector 
whose business was to inspect the cars of a 
train while standing on the track might re
cover for injuries caused by the cars being 
moved while he was discharging his duty 
and that his right of recovery was not de
feated by the fact that he had consented 
that some of the cars of the train might be 
taken out: Ibid. 

Injury to foreman from neglig'ence of 
subordinate: The fact that an employe of 
a railroad company is the foreman of a crew 
of workmen with power to direct the men 
under him in their work and to hire and 
discharge them at will does not prevent his 
being a co-employe with such workmen, 
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within the meaning of this section, and he 
may recover for injuries received from the 
negligence of the men in his employ: Houser 
v. Chicago, B. I. d- P. B. Co., 60-230. 

Contributory negligence: This statutory 
provision does not exonerate the injured 
party from the necessity of exercising reason
able care. Its purpose is to extend the lia
bility of railroads to injuries to employes 
for which, at the common law, they were 
not liable: Murphy v. Cliicago, B. I. & P. B. 
Co., 45-661. 

In case of death: Where the injury re
sults in death, the company is liable to the 
personal representatives of deceased: Philo 
v. Illinois Cent. B. Co., 33-47. 

Constitutionality: This provision is not 
unconstitutional, as subjecting railroad cor
porations to penalties and liabilities other 
than those imposed on other business cor
porations engaged in a like business: being 
applicable to all persons or corporations en
gaged in a peculiar business it is not open to 
such objection: McAunich v. Mississippi & 
M. B. Co., 20-338; Deppe v. Chicago, B. I. & 
P. B. Co., 36-52; Buckteio v. Central Imoa B. 
Co., 64-603; Pierce v. Central Iowa B. Co., 73-
140; Baben v. Central loica B. Co., 73-579. 

Liability of company for negligence of 
superior or inferior employe: If the employe 
of a railroad company is injured while rid
ing on a hand-car, through the negligence of 
the boss in charge thereof, the company is 
liable: Hoben v. Burlington & M. B. B. Co., 
20-562. 

Instructions based upon the hypothesis 
that a person for whose death damages were 
sought to be recovered from the company 
for injuries received while acting in obe
dience to the directions of an employe having 
authority to control him, lield applicable 
where deceased was a fireman accompanying 
the engineer and discharging his duty while 
upon the engine under the control of such 
engineer: Cooper v. Central B. of iewa,44-134. 

Where an accident by which an employe 
is injured is caused by the act of an inferior 
employe acting under the direction of such 
superior, the latter cannot recover for an 
injury received: Dewey v. Chicago & N. W. 
B. Co., 31-373. 

Where the foreman of a crew of men em
ployed by the company in the repair of 
bridges brought action against the company 
for injury received from negligence of one 
of the men under his control, held, that the 
fact that he was in charge of the workman 
did not defeat his right to recover for such 
negligence under this section, giving a right 
of action for the negligence of a co-em
ploye: Houser v. Chicago, B. I. <6 P. B. Co, 
60-230. 

It may be that a mere foreman, as the 
word is generally understood, that is, a 
laborer with power to superintend the labor 
of those working with him, is a co-employe 
so far as his own mere labor is concerned, 
but it is error to exclude from the jury the 
consideration of the question whether there 
is negligence of such foreman, acting as a 
superior: Baldwin v. St. Louis, K. <£• JV. B. 
Co., 68-37. 

A person who has charge and full control 
of a timber-yard of a railroad company is to 
be regarded as a vice-principal, and one 
who has the care and management of the 
business in his absence is a temporary vice-
principal, and the railroad company is liable 
for injuries to a subordinate employe caused 
by the negligence of either of these persons: 
Baldwin v. St. Louis, K. & N> W. B. Co., 75-
297. 

And notice to the person temporarily in 
chai'ge of the yard of the defective piling of 
the timber which caused the injury would 
be notice to the company, regardless of the 
fact as to whether or not such person in 
charge of the business was charged with 
any duty in regard to piling the timber: 
Ibid. 

Release of claim: A written release of all 
claim for damages resulting from an injury, 
executed for a consideration will be binding 
on the person injured in the absence of 
fraud, even though it is not read over by 
him before signing it: Gulliher v. Chicago, 
B. I. & P. B. Co., 59-416. 

Contract: A written conti'act between a 
company and an employe by which he agrees 
to hold the company harmless for injuries 
received in doing certain acts which he is 
advised are dangerous is admissible for the 
purpose of showing the existence of the rule 
on the subject, and notice of it to the em
ploye and also notice to the employe of such 
danger: Sedgwick v. Illinois Cent. B. Co., 73-
158. 

A contract between the employe and the 
company by which a privilege which the 
employe has of enjoying, on payment of 
dues, participation in a benefit fund condi
tioned on his not prosecuting an action 
against the company for injuries received in 
its employ, is not a contract which is invalid 
under this section. Such contract docs not 
limit the right of action against the com
pany, but relates only to the participation 
in the benefit fund: Donald v. Chicago, B. c6 
Q. B. Co., 61 N. W., 971. 

The condition on which the benefit of 
the fund is to be enjoyed operates against 
the legal representatives of one whose death 
is caused by injuries as well as against the 
beneficiary himself: Ibid. 

SEC. 2072. Signals at road crossings. A bell and a steam whistle 
shall be placed on each locomotive engine operated on any railway, which 
whistle shall be twice sharply sounded at least sixty rods before a road 
crossing is reached, and after the sounding of the whistle the bell shall be 
rung continuously until the crossing is passed; but at street crossings within 
the limits of cities or towns the sounding of the whistle may be omitted, 
unless required by ordinance or resolution of the council thereof; and the 
company shall be liable for all damages which shall be sustained by any 
person by reason of such neglect. Any officer or employe of any railway 
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company violating any of the provisions of this section shall be punished 
by fine not exceeding one hundred dollars for each offense. [20 G. A., ch. 
104.] 

This section imposes a duty, the omis
sion of which is negligence; but before the 
person injured by it can recover, he must 
show that his negligence did not contribute 
to the injury: Sala v. Chicago, B. L & P. B. 
Co., 85-678. 

Where there is failure to ring the bell 
upon approaching a crossing and an injury 
results, such failure will be negligence for 
which defendant will be liable unless exon
erated by some negligence of plaintiff: Beed 
v. Chicago, St. P.,M.<& O. B. Co., 74-188; Case 
v. Chicago, M. & St. P. It. Co., 69 N. W., 538. 

The whistle should be sounded and the 
bell rung as a warning before reaching the 
crossing and a danger signal after the dan
ger to a person attempting to cross is dis
covered is not sufficient: Hughes v. Chicago, 
St. P. & K. C. B. Co., 88-404. 

The ringing should be continued from the 
time of reaching the sixty-rod limit until the 

crossing is reached: Lapsley v. Union Pacific 
B. Co., 50 Fed., 172. 

A party about to cross the railroad track 
has the right to proceed upon the assump
tion that the signals for the highway cross
ings will be given: Harper v. Barnard, 68 
N.W., 599. 

The signal is not only for the benefit of 
persons who are on or about to cross the 
track, but for those who are lawfully using 
teams near the track: Lonergan v. Illinois 
Cent. B. Co., 87-755; Ward v. Chicago, B. & 
Q. B. Co., 65 N. W., 999. 

If a traveler about to cross the track, 
who has looked and listened within a reason
able distance from the crossing without see
ing or hearing an approaching train is run 
upon and injured by reason of negligence to 
blow the statutory whistle, the company is 
liable: Winey v. Chicago, M. <& St. P. B. Co., 
92-622. 

SEC. 8073. Stopping at railway crossings. All trains run upon any 
railroad in this state which intersects or crosses any other railroad upon 
the same level shall be brought to a full stop at a distance of not less than 
two hundred nor more than eight hundred feet from the point of intersec
tion or crossing, before such intersection or crossing is passed, except as 
otherwise provided in this chapter. Any engineer violating the provisions 
of this section shall forfeit one hundred dollars for each offense, to bo recov
ered in an action in the name of the state for the benefit of the school fund, 
and the corporation on whose road such offense is committed shall forfeit, 
the sum of two hundred dollars for each offense, to be recovered in like 
manner. [20 G. A., ch. 163.] 

SEC. 2074. Contract or rule limiting* liability. No contract, receipt, 
rule or regulation shall exempt any railway corporation engaged in trans
porting persons or property from the liability of a common carrier, or car
rier of passengers, which would exist had no contract, receipt, rule or regu
lation been made or entered into. [C. 73, § 1308.] 

A contract such as is prohibited by this 
section is void whether it is with or without 
consideration: Brush v. Sabula, A. & D. B. 
Co., 43-554. 

A contract limiting the amount of recov
ery for loss of baggage is invalid: Davis v. 
Chicago, B. I. & P. B. Co., 83-744. 

Where a bill of lading was executed in 
Dakota, valid according to the laws of Da
kota, for the transportation of goods from 
that state into Iowa, held, that stipulations 
therein relating to liability for loss of the 
goods would be recognized in an Iowa court 
with reference to the loss occurring in Iowa, 
although contrary to the Iowa statute: Hazel 
v. Chicago, M. & St. P. B. Co., 82-477. 

Whether this section would be applicable 
to a contract made in Iowa but to be wholly 
performed in another state, qucere; but it was 
held applicable to a contract to transport 
cattle from Clinton, Iowa, to Chicago, on the 
ground that it was to be partly performed in 
Iowa: McDaniel v. Chicago & N. W. B. Co., 
24-412. 

This section is not invalid as to a contract 
made within the state although such contract 
relates to transportation of a person to a 

point without the state: Solan v. Chicago, M. 
& St. P. B. Co., 63 N. W., 692. 

A company is not prohibited from provid
ing by contract that it shall not be liable be
yond the terminus of its road: Mulligan v. 
Illinois Cent. B. Co., 36-181, 187. 

The common law liability of a common 
carrier attaches to a carrier of live-stock, so 
far as the rule is not inapplicable by reason of 
the peculiar character of the property. Re
sponsibility for the carriage of stock cannot, 
therefore, be restricted by contract: McCoy 
v. Keokuk & D. M. B. Co., 44-424. 

A rule or custom limiting liability for in
jury to all stock, including such as is of 
especial value as being blooded, to the value 
of common stock, is void: McCune v. Burling
ton, C. B. & N. It. Co., 52-600. 

This section does not render the carrier 
liable for loss occurring by the act of the 
owner: Hart v. Chicago & N. W. B. Co.. 69-
485. 

Whether a carrier, in the absence of any 
statute restricting his powers, can, by rule, 
regulation or contract, limit the amount for 
which he will be liable in case of loss of the 
property, qucere. But the statutory provis-
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ion prohibits the making: of such contract: 
Ibid. 

This statutory provision is applicable to 
contracts for transportation from a point 
within to a point without the state, and is 
not unconstitutional in that respect: Ibid. 

This section has no application to the case 

where the railroad company gxants to a per
son a license to erect a building on its r ight 
of way for business purposes with the stipu
lation that it shall not be liable for injury to 
such building by fire caused by negligence 
in its employes in the operation of its road: 
Griswold v. Illinois Central B. Co., 90-265. 

SEC. 2075. Lieu of judgment. A judgment against any railway cor
poration, or any street railway corporation or copartnership, for an injury 
to any person or property shall be a lien within the county where recovered 
on the property of such corporation, and such lien shall be prior and 
superior to the lien of any mortgage or trust deed executed since the fourth 
day of July, 1862, and prior and superior to the lien of any street railway 
mortgage or trust deed executed after the adoption of this code. [C. '73, § 
1309.] 

Where action is brought for recovering 
from the company damages for breach of a 
contract under which the right of way was 
conveyed to it, the judgment may be made 
a lien on the portion of the line conveyed: 
Varner v. St. Louis <& C. B. B. Co., 55-671. 

A judgment for damages for breach of 
contract by a railway company for failure to 
fence its right of way and construct cattle-
guards becomes a lien on the property of the 
company, but the party is not entitled to 
such lien for damages caused by negligent 
construction of the road causing an overflow 
of his land, nor for trespass in going upon 
his land outside the right of way: Hull v. 
Chicago, B. á P. B. Co., 65-713. 

A right of action, or an action pending 
for such injury, is not a lien, and a purchaser 
of the road before the rendition of judgment 
takes it free from the lien of such judg
ment when rendered: Burlington, C. B. & N. 
B. Co. v. Verry, 48-458; White v. Keokuk & 
D. M. B. Co., 52-97. 

This section is not applicable to street 
railways: Manhattan Trust Co. v. Sioux City 
Cable B. Co., 68 Fed., 82. 

A company buying in a railroad at fore
closure sale, does not take it subject to any 
obligation to pay debts of the former com
pany not reduced to judgment, nor in any 
way preserved at the time the deed is made, 
nor does the receipt from the receiver of the 
former company of the balance of the pro
ceeds of the management of the property 
under the receivership, render the new 
company liable for such claim although re
duced to judgment against the receiver be
fore the payment by him of the balance of 
the funds in his hands: Brockert v. Ioioa Cen
tral B. Co., 61 N. W., 405. 

On foreclosure of the mortgage the new 
company became entitled to the funds in the 
receiver's hands as a portion of the prop
erty: Ibid. 

This section is not unconstitutional: Cen
tral Trust Co. v. Sloan, 65-655. 

SEC. 2076. Bates of fare and freight. All railway corporations doing 
business in this state, their trustees, receivers or lessees shall be limited 
in their maximum charges to the rates of compensation for the transporta
tion of passengers and freight herein prescribed. All railroads in the state 
shall be classified according to the gross amount of their several annual 
earnings within the state, per mile, for the preceding year, as follows: 
Class "A" shall include those whose gross annual earnings per mile shall 
be four thousand dollars or more; class " B " shall include those whose 
gross annual earnings per mile shall be three thousand dollars or any sum 
in excess thereof less than four thousand dollars; class " C " shall include 
those whose gross annual earnings per mile shall be less than three thou
sand dollars. [15 G. A., ch. 68, § 1; C. 73, § 1305.] 

The state cannot by statute regulate rates from a point without to a point within the 
of transportation under one entire contract 
from a point within to a point without the 
state. Such regulation would be an inter
ference with the power of the federal gov
ernment to regulate interstate commerce: 
Carton v. Illinois Cent. B. Co., 59-148; Keiser 
v. Illinois Cent. B. Co., 5 McCrary, 496. 

Where the railway obligates itself to carry 
to another point within the state and deliver 
to a connecting carrier, its contract is not 
one for transportation to a point beyond the 
state: Heiserman v. Burlington, C. B. & N~. 
B. Co., 63-732. 

The regulation by a board of railroad 
commissioners that rates of transportation 

state shall conform to like distances within 
the state is unconstitutional and interferes 
with interstate commerce: State v. Chicago & 
m W. B. Co., 70-162. 

Where a contract for transportation by a 
carrier provided for transportation of the 
goods from one point within the state to an
other point also within the state, and the 
rates of transportation were in excess of 
those fixed by statute, held, that the excess 
of charges paid might be recovered back, al
though it was shown that the intention was 
that the property should be delivered by the 
carrier receiving it to a connecting carrier 
and continuously transported to a point with-
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out the state, and although the charge for 
the entire transportation would have been a 
reasonable one: Heiserman v. Burlington, C. 
B. & N. B. Co., 63-732. 

Where the statute defines the charges 
which can lawfully be made by a railway 
company, charges in excess of those pre
scribed are unlawful and may be recovered 
back in an action for the excess. The amount 
fixed by statute will be conclusively pre
sumed to be the limit of reasonable compen
sation: Ibid. 

The enactment of a statute imposing pen
alties for excessive charges recoverable by 
the party injured, and providing a punish
ment against the agent of a carrier for ex
acting and collecting excessive charges, 
does not take away the right existing at 
common law to recover money paid in excess 
of a reasonable charge: Ibid. 

In such case an action will not be barred 
in two years under the provision relating to 
suits to recover a statute penalty, but will 
stand on the same footing as any action on 
implied contract: Ibid. 

In an action to recover excessive charges 
paid, the plaintiff need not show objection or 
protest prior to or at the time of making 

payment which is in excess of a reasonable 
compensation: Ibid. 

Under a statute imposing upon any rail
way company charging excessive rates a 
forfeiture to be recovered by the person in
jured, and providing that any agent or offi
cer of such corporation violating or being a 
party to the violation of any of the provi
sions of the act should be guilty of a misde
meanor and punished accordingly, held, that 
where an agent was himself a shipper and 
accounted and turned over to the company 
charges for shipments made by him at il
legal rates, he and the company were in pan 
delicto as to such charges, and that he could 
not recover the same in an action against 
the company: Steever v. Illinois Cent. B. Co., 
62-371. 

Such regulations, held not an impairment 
of the charter of a railroad granted before its 
enactment, for the reason that as the charter 
of the company did not establish the max
imum charges, it was competent for the legis
lature to do so afterwards. Nor is such legis
lation unconstitutional by reason of not being 
oJ uniform operation: Chicago, B. & Q. B. Co. 
v. Iowa, 94 U. S., 155. 

SEC. 2077. Maximum rates of fare. All railroad corporations accord
ing to their classifications as herein prescribed shall be limited to compensa
tion per mile for the transportation of any person with ordinary baggage 
not exceeding one hundred pounds in weight, as follows: Class "A" three 
cents; class " B " three and one-half cents; class "C " four cents, and for 
children twelve years of age or under, one-half the rate above prescribed. 
A charge of ten cents may be added to the fare of any passenger when the 
same is paid upon the cars, if a ticket might have been procured within a 
reasonable time before the departure of the train. [15 G. A., ch. 68, § 2.] 

The regulation that a passenger shall pay and whether the facilities extended to the 
traveling public to purchase tickets were 
such as required for the convenience of the 
public. While i t is required that the office 
should be open for business a sufficient time 
before the departure of the train, in order 
to enable passengers to procure their tick
ets, receive and count their change, if any, 
and prepare to board the train, without un
necessary interference with each other, yet 
it is not required that the office shall re
main open up to the instant the train move3 
off. Unfitness of the station cannot be re
lied on as an excuse for not procuring a 
ticket, that reason not having been alleged 
to the conductor: Everett v. Chicago, B. I. & 
P. B. Co., 69-15. 

The failure of the company to sell a 
ticket to a passenger before entering the cars 
cannot be made a ground for recovery of 
damages where the passenger afterward 
tenders with his fare to the conductor the 
extra amount required on account of not 
having a ticket: Curl v. Chicago, B. I. & P. 
B. Co., 63-417. 

full rate upon failure to procure and present 
a ticket which he might have purchased 
from the agent at a reduced rate is not un
reasonable: State v. Clwvin, 7-204. 

The carrier may make a regulation re
quiring passengers to procure a ticket be
fore taking passage in a caboose car attached 
to a freight train, and may eject from the 
car, in a proper place and manner, any per
son failing to comply with such regulation: 
¿aw v. Illinois Cent. B. Co., 32-534. 

A railway company is allowed to collect 
an additional sum over the regular rate of 
fare from passengers who fail to purchase 
tickets, and the reasonableness of such reg
ulation is not a question for the jury: Hoff-
bauer v. Davenport á N. W. B. Co., 52-342. 

In an action to recover for being ejected 
from a train for want of a ticket, where the 
plaintiff claimed that he was not able to 
procure such ticket on account of the fail
ure of the company to have its ticket office 
open before the starting of the train, held, 
that it was proper to allow defendant to intro
duce evidence of the character of the station 

SEC. 3078. Annual statement. Each railway corporation operating 
a railroad in the state shall annually, during the month of January, make 
and return to the governor a statement, verified by its president and super
intendent, showing the gross receipts on its entire road within the state for 
the preceding year ending with the thirty-first day of December, and adetailed 
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exhibit of the entire receipts for transporting freight and passengers, and 
all other sources of income of the road. A failure to comply with this sec
tion shall subject the corporation to a penalty of one hundred dollars per 
day for each and every day after the report is due until it is made, to be 
recovered in an action in the name of the state for the benefit of the school 
fund. If the executive council upon examination shall be satisfied of its 
correctness, it shall be the duty of the council to classify the different rail
roads as hereinbefore provided, and the governor, when there shall be any 
change in classification, shall issue a certificate to any corporation or cor
porations affected by such change, certifying the class to which they are 
respectively assigned; and any change of rates by any railroad corporation 
pursuant to any change of classification shall take effect and be in force 
from and after the fourth day of July following such changes. [Same, § 7.] 

As to annual statement for purposes of taxation, see § 1334. 

AUTOMATIC COUPLERS AND BRAKES. 

SEC. 2079. On new or repaired cars. No corporation, company or 
person operating any line of railroad within this state, or any car manu
facturer or transportation company using or leasing cars therein, shall put 
in use any new car or any old ofle that has been to the shop for general 
repairs to one or both of its drawbars, that is not equipped with auto
matic couplers so constructed as to enable any person to couple or uncouple 
them without going between them. [24 G. A., ch. 23, § 1 ; 23 G. A., ch. 18, 
§!•] 

SEC. 2080. On all cars. After January 1, 1898, no corporation, com
pany or person, operating a railroad, or any transportation company using 
or leasing cars, shall have upon any railroad in this state any car that is 
not equipped with such safety automatic coupler. [Same, § 2.] 

SEC. 2081. Driver brake on engines. No corporation, company or 
person operating any line of railroad in the state shall use any locomotive 
engine upon any railroad or in any railroad yard in the state that is not 
equipped with a proper and efficient power brake, commonly called a "driver 
brake." [Same, §3.] 

SEC. 2082. Power brake on cars. No corporation, company or per
son operating a line of railroad in the state shall run any train of cars that 
shall not have therein a sufficient number of cars with some kind of efficient 
automatic or power brake to enable the engineer to control the train with
out requiring brakemen to go between the ends or on the top of the cars to 
use the hand brake. [Same, § 4.] 

SEC. 2083. Penal ty . Any corporation, company or person operating 
a railroad in this state and using a locomotive engine, or running a train 
of cars, or using any freight, way or other car contrary to the provisions of 
the four preceding sections, shall be guilty of a misdemeanor, and shall be 
subject to a fine of not less than five hundred nor more than one thousand dol
lars for each and every offense ; but such penalties shall not apply to companies 
hauling cars belonging to railroads other than those of this state which are 
engaged in interstate traffic. Any railway employe who may be inj ured by the 
running of such engine, train or car contrary to the provisions of said sections 
shall not be considered as waiving his right to recover damage by continuing 
in the employ of the corporation, company or person operating such engine, 
train or cars. [23 G. A., ch. 18, § 6.] 

TAXES IN AID OF RAILROADS. 

SEC. 2084. May be voted. Taxes not exceeding five per cent, on the 
assessed value of any township, town or city may be voted to aid any rail
way company which is or may become incorporated under the laws of the 
state, to aid in the construction of a projected railroad within the state, as 
hereinafter provided. [25 G. A., ch. 27; 24 G. A., ch. 18; 20G. A., ch. 159, §2.] 

47 
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Constitutionality: Under the constitu
tion of 1846, held, that counties might, by a 
public vote, be authorized to issue bonds in 
aid of a railway to be constructed through 
the county: Dubuque County v. Dubuque & 
P. B. Co., 4 G. Gr., 1. 

Also, held, under the provisions of Code of 
'51, that counties had authority by popular 
vote to issue bonds in subscription for the 
stock of a railway: Clapp v. Cedar County, 
5-15; Ring v. Johnson County, 6-265. 

Where such bonds were issued, held, that 
they were valid in the hands of a purchaser, 
and he need not go behind the records of the 
county to ascertain whether authority had 
been properly conferred upon the county 
officers to issue such bonds: Clapp v. Cedar 
County, 5-15. 

Under the cases holding that the county 
liad authority to subscribe for stock in aid of 
railway corporations, held, that irregularities 
in submitting the proposition to subscribe to 
such stock to the electors of the county 
might be cured by a legalizing act of the 
legislature: McMillen v. Boyles, 6-304; S. C, 
6-391. 

Held, also, that the county might vote 
taxes in aid of railroads: Qames v. Bobb, 8-
193. 

Where a county voted the issuance of 
bonds in aid of a railroad under the agree
ment that the county should receive certifi
cates of stock of like amount, held, that de
livery of such certificates was not a condition 
precedent to the delivery of the bonds: State 
ex rel. v. County Judoe, 9-288. 

It was held also that the power to sub
scribe for stock of a railroad and issue bonds 
in payment therefor might be conferred 
upon the county by the legislature, and, if 
conferred, the bonds issued in pursuance of 
such authority, or duly legalized if issued 
originally without authority, would be valid: 
Stokes v. Scott County, 10-166. 

But, held, that a county had no authority 
without legislative grant to issue bonds in 
subscription for stock of a railway company: 
Ibid. 

And, held, that the case above cited, up
holding the authority of the county to issue 
bonds or vote a tax in aid of railroads, were 
erroneously decided, and that such power 
was not conferred by the provisions of the 
Code of '51: Ibid. 

Therefore, held¡ that where, in the pur
suance of the submission of such a proposition 
to vote, and the adoption thereof by the 
voters of the county, bonds were being issued 
which had not yet passed into the hands 
of purchasers, an injunction should be 
granted to restrain their issuance: Ibid.; 
State ex rel. v. Wapello County, 13-388. 

Further, held, that the legislature had no 
constitutional power to authorize the levy of 
taxes by counties, cities or townships in aid 
of railroads: State ex rel. v. Wapello County, 

SEC. 2085. Petition—notice—submission—certificate—levy—col
lection. When a petition is presented to the trustees of any township or 
the council of any town or city, signed by a majority of the resident free
hold taxpayers of such township, town or city, asking that the question of 
aiding any railroad company incorporated under the laws of the state in 
the construction of a projected railroad within it be submitted to the voters 

13-388; McMillan v. Boyles, 14-107; Smith v. 
Henry County, 15-385; Ten Eyck v. Mayor of 
Keokuk, 15-486; Hanson v. Vernon, 27-28; 
King v. Wilson, 1 Dillon, 555. 

But under a subsequent similar statute, 
held, that such provisions were not unconsti
tutional, overruling the previous cases: 
Stewart v. Board of Supervism-s, 30-9; Mc
Gregor & S. C. B. Co. v. Birdsall, 30-255; 
Bonnifield v. Bidwell, 32-149; Benwick v. 
Davenport & N. W. B. Co., 47-511. 

The present statute to the same effect is 
also upheld: Snell v. Leonard, 55-553; Chi
cago, M. & St. P. B. Co. v. Shea, 67-728. 

The fact that the company in favor of 
which the tax is voted is organized as a rail
road and telegraph company will not affect 
its validity: Snell v. Leonard, 55-553. 

Repeal of statute: Where, prior to the 
repeal of the act authorizing the levy of 
taxes in aid of a railroad in pursuance of a 
popular vote, the company in favor of which 
the tax is voted has expended money in con
structing its road, relying upon such tax, it 
has a right, notwithstanding the repeal of 
the statute, to have the tax levied and col
lected in its favor: Burges v. Mabin, 70-633. 

Where a tax was voted in December, 1883, 
and 'the law under which it was voted was 
repealed in April following, and after the 
voting of the tax the company engaged as 
actively in the preparation for the work of 
construction as it could well do at that season 
of the year, and in the opening of the spring 
prosecuted its works with energy and com
plied with the contract on its part, held, 
that the expenditures and work on the faith 
of the tax voted were sufficient to entitle the 
company to such tax: Cantillon v. Dubuque 
&N.W.B. Co., 78-48. 

The right to the tax and penalties and 
interest thereon is not taken away by the re
peal of the statute under which the tax is 
voted, but repeal of the statute terminates 
the right to additional penalties: Tobin v. 
Hartshorn, 69-648. 

The statute of limitations, as against an 
action to enforce a tax voted under a statute 
afterwards repealed, held to commence to 
run only in accordance with provisions of 
new statute: Harwood v. Brownell, 48-657. 

Where a railroad was constructed by an
other corporation than that in whose behalf 
the tax was voted, and it did not appear that 
such construction was made in reliance upon 
the tax voted, or that the right to the tax 
was transferred to the other contracting road, 
held, that such tax could not be levied or 
collected after repeal of statute under which 
it was voted: Barthel v. Meader, 72-125. 

Cities under special charter may vote a 
tax as here provided: Bartemeyer v. Bohlfs, 
71-582. 

As to taxation of railroads, see \\ 1334-
1341. 
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thereof, it shall be the duty of the trustees or council, as the case may be, 
immediately to give notice of a special election, by publication in some 
newspaper printed in said township, town or city, if any there be, and, if 
not, then in some newspaper published in the county, and also by post ing 
copies of said notice in five public places in such township, town or city a t 
least ten days before such election, which shal l s tate the time and place of 
holding the same, the name of the company, and the line of the road pro
posed to be aided, the rate per cent, of the tax to be levied, whether one-
half thereof shall be collected the first year and one-half the following 
year, or whether the whole is to be collected in one year, the amount of 
work required to be done and when and where the same shall be done, to 
what point said railroad shall be fully completed, and any other conditions 
which shall be performed before such tax or any par t thereof shall become 
due; and in no case shall such tax become due until such railroad is fully 
completed according to the conditions in said notice. The trustees or 
council, as the case may be, shall cause to be prepared the form of the propo
sition to be submitted. The proposition shall be printed and placed upon 
the ballots and the election shall be conducted in the same manner as pro
vided with respect to like or similar propositions in the chapter on elections; 
and if a majority of the votes polled be for the adoption of the proposition, 
then the clerk of the township, city or town, or the clerk of election, shal l 
forthwith certify to the county auditor the result thereof, the ra te per cent, 
of tax voted, the year or years during which the same is to be collected, t he 
name of the company to which voted, and the time, terms and conditions, 
upon which the same, when collected, is to be paid under the conditions and 
stipulations in said notice, together with an exact copy of the notice under 
which the election was held, which the county auditor shall at once cause 
to be recorded in the office of the recorder of deeds; the expense thereof, 
and of publishing the notice, and all the expenses of the election, shall be 
paid by the railway company to which it is proposed to vote the tax. When 
such certificate has been made and recorded, the board of supervisors of 
the county shall, at the time of levying the ordinary tax next following, levy 
such taxes as are voted under the provisions hereof, as shown by said certifi
cate, and cause the same to be placed on the tax lists of the proper town
ship, town or city, indicating in their order thereupon when and in wha t 
proportion the same are to be collected, and upon what conditions the same 
are to be paid to the railway company, a certified copy of which order shall 
accompany the tax lists. The taxes shall be collected at the time or t imes 
specified in the order, and in the same manner, and subject to the same laws 
after they are collectible, as other taxes, or as may be stated in the petit ion 
and notices for the election, except as otherwise provided. [20 G. A., ch. 
159, § 3.] 

Petition for tax: A resident taxpayer of and acted upon at a called meeting of the 
the township may sign the petition for an trustees of which one member had no notice 
election by the township to vote a tax in aid on account of being out of the township, held, 
of a railroad, although he is also a resident that the action of the majority was valid: 
and a voter of an incorporated town or city Young v. Webster City & S. W. B. Co., 75-140. 
within the limits of such township: Byan v. Although the petition is not signed by the 
Varga, 37-78. requisite number of taxpayers, if the trustees 

Under a previous statute, field, that one- have decided it to be sufficient and ordered 
third of the taxpayers and not one-third of an election, and the tax has been voted and 
the resident taxpayers must sign the peti- levied, the validity of the tax cannot be as-
tion: Zorger v. Township of Bapids, 36-175. sailed for such defect in the petition. The 

Action of trustees: The action of the defect can only be taken advantage of in some 
township trustees in calling an election in method provided for direct review: Byan v. 
pursuance of the petition, held to be of a judi- Varga, 37-78; West v. Whitaker, 37-598. 
cial or quasi-judicial character, so that the But where the finding of the trustees was 
question whether such action was illegal or that the petition was signed by one-half of 
without jurisdiction might be determined on the resident freehold taxpayers, when the 
certiorari: Jordan v. Hayne, 36-9. statute required that it be signed by a ma-

The trustees may decide this question jority, held, that although they ordered an 
upon their own knowledge: Ibid. election, subsequent proceedings were void: 

Where a proper petition was presented Slack v. Blackburn, 64-373. 
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Township embracing incorporated town: 
If the township embraces an incorporated 
town, and it is proposed that a township shall 
aid in the construction of the road, the voters 
in the corporation are entitled to vote at such 
election: Chicago, M. & St. P. B. Co. v. Shea, 
67-728. 

Notice: The statute provides that the 
notice shall specify to what point the road 
Khali be fully completed before the tax can 
be collected, and if the notice does not so 
specify the election will be void: Aliará, v. 
Guston, 70-731. 

The statute prescribes no time during 
which the publication shall be made; it is to 
be done immediately, but the time will 
depend upon the day of the issue of the 
paper. The statute does not require the 
newspaper publication to be made ten days 
before the election: Johnson v. Kessler, 76-
411. 

Where the notice specified that the road 
should be built between a certain city and a 
point on another road so as to make a con
tinuous line of railroad from said city to 
certain coal mines of the latter road, held, 
that the construction of a road from the city 
to the junction with the other road was all 
that was required: Young v. Webster City & 
B. W. B. Co., 75^140. 

Where the notice does not state to what 
point the road is to be fully completed before 
the tax shall become due and payable, it is 
not sufficient: Kleise v. Galusha, 78-310. 

Ballots: Where the ballots upon the 
question of voting a tax in aid of a railroad 
were " taxat ion" and "no taxation," held, 
that the form of ballots was sufficient: West 
v. Whitaker, 37-598. 

In a particular case, held, that the ballots 
were sufficient although they contained mat
ter not necessary: Cattell v. Lowry, 45-478. 

TTndue influence at election: Where it 
appeared that an agent authorized by the 
company for whom the tax was being voted 
to represent it in procuring the voting of 
the tax for a compensation agreed upon 
made promises to voters that all resident 
taxpayers who voted for the tax would 
receive fifty cents on the dollar on their cer
tificates when issued, and thereby induced 
some of the voters to change their minds as 
to the vote which they would cast with 
reference to such tax, held, that the tax was 
thereby rendered illegal: Chicago, M. & St. 
P . B. Co. v. Shea, 67-728. 

Where the submission of the proposition 
and its adoption are procured by false state
ments and fraudulent representations of the 
company and its agents the tax cannot be 
enforced: Sinnett v. Moles, 38-25. 

Expenses of election in townships for the 
purpose of voting aid to railroads are not 
chargeable to the county: McBride v. Har
din County, 58-219. 

Certificate as to result of election: The 
certificates of the clerk of election required 
toy the statute in order to authorize the 
board of supervisors to levy a tax should set 
out the conditions under which the tax was 
voted, and it is not sufficient to attach and 
refer to the notice of the election in which 
such conditions are stated: Minnesota & I. S. 
B. Co. v. Hiams, 53-501. 

Where the township clerk filed with the 
county auditor such records of proceedings 
as showed what was required to be certified 
by such clerk, held, that the certificate was 
sufficient to support the tax, although not 
contained in one paper; a substantial com
pliance with the law being deemed sufficient: 
Shontz v. Evans, 40-139. 

Where there is a certificate which is de
fective, and the board of supervisors has 
determined that the certificate sufficiently 
complies with the law, the correctness of 
such decision cannot be collaterally attacked 
by an action to enjoin the collection of the 
tax: Chicago, M. é St. P. B. Co. v. Shea, 67-
728. 

Where by mistake of the clerk the 'cer
tificate has been improperly issued the col
lection of the tax may be restrained by in
junction: Cattell v. Lowry, 45-478. 

Levy: Where certain taxes were prop
erly voted and certified, and the board of 
supervisors levied "al l . . . railroad 
taxes that have been certified according to 
law," and the railroad tax in question was 
accordingly placed upon the tax list, held, 
that the levy was sufficient: Casady v. Lowry, 
49-523. 

The levy of a railroad aid tax held suffi
cient in a particular case, it being mentioned 
in the resolution enumerating the different 
taxes as "railroad tax," and being made 
certain as to amount by reference to the 
proper records of proceedings of the town
ship for voting such tax: Shontz v. Evans, 
40-139. 

Where a committee of the board of super
visors recommended in a report that certain 
taxes be levied, which included the tax in 
question, and it appeared from the record 
that the report was adopted, the names of 
those voting in favor thereof being given, 
held, that the levy was sufficient: West v. 
Whitaker, 37-598. 

A levy of taxes in different townships is 
to be considered as distinct, even though 
such separate levies are made by one resolu
tion: Woodworth v. Gibbs, 61-398. 

The action of the board in making the 
levy is not judicial but purely ministerial; 
their action in so doing may be questioned 
in a collateral proceeding, and held void for 
want of power to do it at the time it was 
done: Scott v. Union County, 63-583. 

Authority to vote and levy the tax rests 
upon a substantial compliance with the re
quirements of the statute in the performance 
of the conditions upon which the authority 
is granted: Allard v. Guston, 70-731. 

Under 12 G. A., ch. 48, held, that no levy 
by the board of a tax properly voted by a 
township was necessary, and that therefore 
such levy could not be compelled by man
damus: Chicago, J). & M. B. Co. v. Olmstead, 
46-316. 

Where a tax in aid of a railway was voted 
in March, held, that the levy was properly 
made upon the assessment of the same year, 
although the books were not returned until 
after that date: Parsons v. Childs, 36-108. 

Without fixing any definite rule for all 
cases the court held (by a majority opinion) 
that where a tax was voted in December, 
1883, it was properly levied on the assessment 
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of that year: Cantillon v. Dubuque & N. W. 
B. Co., 78-48. 

As to levy, see Bartemeyer v. Bohlfs, 71-
582. 

Entry of tax on tax list, held not necessary 
under 12 G. A., ch. 48: Harwood v. Brownell, 
48-657. 

Validity: Where the validity of such a 
tax has been adjudicated in an action against 
the treasurer and the board of supervisors 
by parties claiming the tax, it cannot, in the 
absence of collusion or fraud, be again called 
in question in an action by a taxpayer against 
the treasurer to enjoin its collection: Lyman 
v. Fans, 53-498. 

Collection of tax: Although it may be 
the duty of the treasurer to proceed to col
lect the tax when due, he could not, under 
previous statutes, be compelled by the com
pany to do so until it had showed itself en
titled thereto: Haricood v. Case, 37-692. 

Under a subsequent statute the tax did 
not become delinquent until the company 
was entitled to the tax and the whole 
amount thereof, and as to taxes levied before 
the passage of such act, held, though retro
spective, it was not invalid: Ibid. 

Where it appeared that the company was 
entitled to only a part of the tax, and such 
part was not claimed merely as an install
ment, held, that the part claimed would not 
be regarded as an installment, but in satis
faction of the whole tax, and as such might 
be collected: Casady v. Lowry, 49-523. 

The county has no interest in the tax col
lected, and if it is to be refunded it should 
be refunded by the treasurer without any 
warrant or order of the board of supervisors. 
In the case of misappropriation by the treas
urer the loss would not fall upon the county: 
Barnes v. Marshall County, 56-20. 

A claim for the refunding of a portion of 
the tax is against the fund and not against 
the county: Ibid. 

The county cannot be made liable for any 
part of a railroad tax paid into the county 
treasury. Where a railroad tax illegally 
collected remains in the treasury the proper 
officer may be compelled to refund the same 
by an action against him, but an action for 
the amount cannot be maintained against 
the county: Eyerly v. Jasper County, 72-149. 

Where such taxes do not remain in the 
hands of the treasurer as a distinct fund, 
but have been placed in the general fund 
and expended in paying ordinary indebted
ness of the county, judgment may be ren
dered against the county therefor: Merrill 
v. Marshall County, 74-24. 

In an action of mandamus to compel a 
county treasurer to pay over to plaintiff cer
tain taxes collected for its use by his prede
cessor in office, and transferred by such pred
ecessor to the county fund by order of the 
board of supervisors, held, that the transfer 
to the county fund was such an appropria
tion of the money as to release defendant 
from all liability to plaintiff on account of it: 
Minneapolis & St. L. B. Co. v. Becket, 75-183. 

As to the effect of alienation of the road 
upon the right to a tax, see notes to \ 2088. 

Conditions and stipulations: No con
tract, stipulation or reservation could, un

der the previous act, be set up to defeat the 
tax unless it was in writing; Muscatine West
ern B. Co. v. Horton, 38-33; Harwood v. 
Quinby, 44-385. 

The omission to state in the levy the con
dition upon which it is to be paid to the 
company will not render the levy invalid 
when the condition was complied with be
fore the levy: Burges v. Mabin, 70-633. 

Where a condition on which the taxes in 
aid of a railroad was that "the road should 
be built and in operation" by the time fixed, 
held, that such condition was sufficiently com
plied with if the trains were running by the 
time specified, although it was necessary in 
order to the completion of the road that it 
be ballasted and additional ties put in; 
Muscatine Western B. Co. v. Horton, 38-33. 

Where the road is completed in accord
ance with the conditions of a written con
tract between the company and the town
ship voting the tax, a failure of the company 
to comply with the just expectations of the 
voters which have not been embodied in such 
contract will not forfeit the tax: Ibid. 

Where one of the conditions on which a 
tax was voted was that the road should be 
constructed and operated, and a depot lo
cated within a town named, on or before a 
certain day, and by that date the depot was 
partially erected and a track was laid for the 
distance of a mile from such depot, and the 
road was operated, although not in a first-
class manner, the track not being ballasted, 
held, that there was a sufficient compliance 
with the conditions of the tax to entitle the 
railway to the same: Chicago, M. & St. P. 
B. Co. v. Shea, 67-728. 

In a particular case, held, that the con
struction of the road was not such as to con
stitute a compliance with the conditions on 
which the aid tax had been voted: Cox v. 
Forest City & S. B. Co., 66-289. 

Where a tax was voted to be expended 
in three townships mentioned, held, that i t 
appearing that more than the amount of 
tax voted had been expended in the town
ship in question, the company was entitled 
to the tax in that township although noth
ing had been expended in the other two 
townships: Merrill v. Welsher, 50-61. 

Also, held, that the fact that the line of 
the road was changed so that it did not pass 
through one of the townships specified, 
would not prevent the collection of the tax 
in the township through which it did pass: 
Ibid. 

Also, held, under a special statute that a 
mere suspension of work and failure to 
build the road for the period of four years 
mentioned in such statute was not the non
fulfillment of a special contract or agree
ment as therein specified, and did not 
amount to a forfeiture of the tax: Ibid. 

Where the articles of incorporation of 
the company declared its purpose to be to 
construct a railroad by the way of Newton, in 
Newton township, and the petition and no
tice for the voting of a tax in that township 
specified that it was for the purpose of aid
ing in the construction of the road to be 
expended in Newton and another township 
named, held, that without the construction 
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of the line to Newton the tax in Newton 
township could not be enforced, although 
double the amount of such tax had been ex
pended in the other township: Lamb v. An
derson, 54-190. 

Where the articles of a corporation in 
whose favor a tax was voted specified its ob
jects to be to construct, operate and main
tain a railroad from Dubuque in a westerly 
and northwesterly direction through Iowa, 
Minnesota and Dakota to a junction with 
the Northern Pacific, and the road was ac
cordingly constructed, extending from Du
buque to St. Paul, the reaching of the point 
specified not being a condition of the pay
ment of the tax, held, that there was not 
such failure to comply with conditions as to 
work a forfeiture: Cantillon v. Dubuque & N. 
W. B. Co., 78-48. 

It is a sufficient designation of the ter
minal point of a proposed line to state that 
it is to run in a certain direction to the con
nection with another line. It is sufficient 
completion of the line that the track is laid 
and cars run thereon: Yarish v. Cedar Bap-
ids, I. F. & N. W. B. Co., 72-656. 

Where a paper was signed by the presi
dent of a company, bearing the seal of the 
corporation, and was circulated among the 
electors on the day of election, containing 
certain stipulations in regard to the con
struction of the road for which the tax was 
being voted, held, that the provisions of such 
paper became binding upon the company: 
Meeker v. Ashley, 56-188. 

Where the president of the company 
made statements at a public meeting called 
to discuss the voting of a tax in aid of a 
railway, which tended to induce taxpayers 
to believe that the road, if built, would be lo
cated upon a line already surveyed and known 
to them, and afterwards the road was built 
upon a different line, less advantageous to 
the taxpayers, held, that the collection of the 
tax could be enjoined: Curry v. Supervisors, 
61-71. 

A taxpayer cannot restrain the collection 
of taxes voted in aid of the construction of 
the road on the ground that the company has 
not complied with the conditions of the 
notice, and completed the road within the 
time prescribed: Johnson v. Kessler, 76-411. 

When a railroad company expends large 
sums of money in the construction of its 
road, taxpayers, before the completion of 
the road, having made no objection, are 
estopped to deny the validity of the tax: 

As to notice, see Bartemeyer v. Bohlfs, 
71-582. 

Narrow gauge: Where a tax was voted 
in aid of a railroad between certain termini 
and a narrow gauge road was constructed, 
held, that that fact would not defeat the com
pany's right to the tax, it not having been 
specified in the notice of election what the 
gauge of the road should be, and it appear
ing that the road as constructed answered 
the purpose of the taxpayers: Meader v. 
Dowry, 45-684. 

And in such case, held, that the township 
trustees were not guilty of any fraud in cer
tifying the construction of the road as con

templated in the notice submitting the ques
tion of levying the tax: Ibid. 

The construction of a narrow gauge road 
having sufficient capacity for all the busi
ness to be done, and capable of doing it as 
economically as a road .of any other gauge, 
is a sufficient compliance with the provisions 
for the voting of the tax, where no stipula
tion as to the gauge is made, to entitle the 
company to the tax voted: Casady v. Lowru, 
49-523. 

Estoppel: Where conditions and repre
sentations have not been complied with, the 
taxpayer will not be estopped from enjoining 
the collection of the tax by the fact that the 
road has been built, where it appears that 
notice was given to the company before the 
construction of the road upon the new line 
that the tax would be contested on the 
ground of fraud and false representations: 
Curry v. Supervisors, 61-71. 

Where it is not shown that the party ob
jecting to the validity of a railroad aid tax 
had any knowledge thereof at the time it 
was expended, he will not be estopped from 
questioning its validity afterward: Trues-
dell v. Green, 57-215. 

Purchase or leasing: of another road: 
The leasing or purchase and operation of a 
line of road as a part or whole of the line for 
the construction of which the tax is voted 
will not constitute a compliance with the 
agreement to construct such road: Lamb v. 
Anderson, 54-190; Meeker v. Ashley, 56-188; 
Iowa, M. & N. P. B. Co. v. Schencle, 56-628; 
Lawrence v. Smith, 57-701. 

Alienation: Where the company to which 
a tax has been voted has, upon the faith of 
the tax, constructed the road and put it in 
operation, such company becomes entitled to 
the tax, and this right is not forfeited by a 
subsequent alienation of the road to another 
company: Parsons v. Childs, 36-108. 

The fact that a road in aid of which taxes 
are voted is sold at or before the time of its 
completion to another company will not de
feat the right of the company in whose favor 
the tax is voted to receive the same: Musca
tine Western B. Co. v. Horion, 38-33. 

The alienation of the road before the pay
ment of the tax, so that shares of stock in 
the road for which the tax was voted can no 
longer be issued to those holding certificates 
for the payment of such taxes as provided by 
statute, is a ground for setting such tax aside 
and releasing the taxpayer from his burden: 
Manning v. Matliews, 66-675; Blunt v. Car
penter, 68-265. 

The right of the taxpayer to receive such 
certificates of stock in exchange for his re
ceipts for taxes paid cannot be set aside by 
agreement or waiver: Blunt v. Carpenter, 68-
265. 

But a consolidation under terms securing 
to the taxpayer equivalent stock in the con
solidated company will not avoid the tax (see 
g 2068): Cantillon v. Dubuque & 2V. W. B. Co., 
78-48. 

But the lease of the road in favor of which 
the tax is voted in perpetuity to another road, 
by which the latter agrees to operate the line 
and pay the lessor company a per cent, of the 
gross earnings, it not appearing that the con-
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tract of lease is inequitable or not beneficial 
to the company constructing the road, will 
not deprive the company of the right to the 
tax: Chicago, M. & St. P. B. Co. v. Shea, 67-
728. 

The county having collected a railroad 
aid tax cannot resist payment of it to the 
company on the ground that the company 
has sold and conveyed its property and fran
chises. Such a defense can only be inter
posed by the taxpayer: Merrill v. Marshall 
County, 74-24. 

Change of line: The fact that, after a tax 

SEC. 2086. Notice—conditions-

in aid of a railroad is voted, the location of 
the line in a part of its course is changed, 
which change, however, is not in conflict 
with any of the conditions upon which the 
tax is voted, will not affect its validity: 
Shontz v. Evans, 40-139. 

A private individual cannot, on account 
of private injuries to him alone, maintain an 
action of mandamus to compel a railway com
pany which has received the benefit of taxes 
voted by the public to operate its line as it 
was originally located: Crane v. Chicago & 
N.W. B. Co., 74-330. 

-limit of tax. The stipulations and 
conditions in the notices prescribed in this chapter must conform to those 
set forth in the petition asking for the election; and the aggregate amount 
of tax voted in any city, town or township shall not exceed five per cent, 
of the assessed value of the property therein, respectively. [25 G. A., ch. 
27; 24 G. A., ch. 18; 20 G. A., ch. 159, § 4.] 

Under the statutory provision that a 
township, town or city, having voted a tax 
to the amount of five per centum upon its 
taxable property in aid of railroads, cannot 
impose another tax upon property for that 
purpose, held, that the power conferred to 
levy such taxes ceases upon a levy of taxes 
to that amount, but that taxes duly levied 
which have been abandoned or become un
collectible cannot be taken into account: 
Dumphy v. Supei-visors of Humboldt County, 
58-273. 

An increase in value of taxable property 
after levy of the five per centum of taxes 
does not confer the power to make an addi
tional levy: Ibid. 

Taxes levied under a prior act providing 
for such taxation, although such act con
tained the same limitation as the 

act, cannot be taken into account in deter
mining whether the limit fixed in the pres
ent act has been exceeded: Scott v. Union 
County, 63-583. 

Where, at the time of voting the tax un
der one act, a prior tax of five per cent, 
stood uncanceled, but before the levy of the 
tax thus voted the prior tax was canceled, 
held, that the second tax was valid. The 
statute should be construed as if it pro
vided that the aggregate amount of tax to 
be voted and levied shall not exceed five per 
cent.: Williams v. Poor, 65-410. 

Penalties accruing on a railroad aid tax 
are not to be taken into account in deter
mining whether the amount of the tax ex
ceeds the limit fixed by statute: Tobin v. 
Hartshorn, 69-648; Chicago, M. & St. P. B. 
Co. v. Hartshorn, 30 Fed., 54L present 

SEC. 2087. Money paid out—certificate. The moneys collected under 
the provisibnsç.of this chapter shall be paid out by the county treasurer to 
the treasurer of the railway company for whom the same was voted, upon 
the orders of the president or managing director thereof, at any time after 
the trustees of such township or council of such town or city voting the same, 
or a majority thereof, shall have certified to the county treasurer that the 
conditions required of the railway company and set forth in the notice for 
the special election have been complied with, which certificate said town
ship trustees or council of such town or city shall make when conditions 
have been sufficiently complied with to entitle the railway company thereto, 
or when the conditions are fully complied with on the part of the railway 
company; but if the costs and expenses of holding the election and of 
recording the certificates have not been paid, then the treasurer shall first 
deduct from the moneys collected the amount thereof, and pay same to the 
parties entitled thereto. [20 G. A., ch. 159, § 5.] 

Pee for collection: The treasurer is not to entitle it to draw the sum of," etc., held, 
authorized to deduct from the tax collected 
three per cent, for its collection. Sec. 490 
does not authorize such deduction: Merrill v. 
Marshall County, 74-24. 

Certificate: The certificate of the town
ship trustees of the compliance of the com
pany with the terms on which the tax is 
voted need only be properly signed. It need 
not appear that there is a previous resolu
tion or order authorizing its issuance: Mer
rill v. Welsher, 50-61. 

Under a certificate in such case that the 
company had "so complied with the act as 

that as the company could not have been 
entitled to draw any sum until it had com
plied with the act, the certificate was suffi
cient: Casady v. Lowry, 49-523. 

The certificate of the trustees is not a 
judicial act and is not conclusive, its only 
purpose being to authorize the treasurer to 
pay over the funds collected. It has noth
ing to do with the treasurer's right to col
lect the tax: Lamb v. Anderson, 54-190. 

The duty of the trustees as to giving a cer
tificate of completion of a road is only to 
determine whether it is completed, and 
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they should not refuse to give it on the 
ground of fraud in the election, or in the 
certificate of the engineers: Harwood v. 
Quinby, 44-385. 

An action to enforce the duty imposed on 
the trustees to make such certificate does 
not become barred as to a tax already voted 
until three years after the passage of the act 
limiting the time for making such certifi
cate: Ibid. 

The fact that the certificate of the trus
tees is given at a place outside of their 
township will not render it absolutely void: 
Meader v. Lowry, 45-684. 

Also, held, that the proper trustees to 
make the certificate were those of the town
ship which had voted the tax, although af
terward portions of the township were organ
ized into or transferred to another township: 
Ibid. 

Assignment: The claim for a railroad aid 
tax is assignable: Merrill v. Welsher, 50-61. 

The assignment of such a tax does not 
discharge the assignee of the equities be
tween the company in favor of which the tax 
was voted and the taxpayers, and in a suit 
by a taxpayer to invalidate such a tax be
cause of the non-fulfillment of conditions 

precedent on the part of the railroad com
pany, the company in whose favor the tax 
was voted and the assignee of such tax are 
necessary parties. So, also, the township 
trustees and the county treasurer are to be 
made parties defendant: Sully v. Drennan, 
113 U. S., 287. 

Trust fund: Where money is paid in aid 
of the construction of railroads, such money 
in the hands of the treasurer is a trust fund, 
and the taxpayer and the railroad company 
are beneficiaries: Eyerly v. Supervisors of 
Jasper County, 77^70. 

And where an action was commenced to 
test the legality of a tax as voted in aid of a 
railroad, held, that while such action was 
pending, the statute of limitations did not 
commence to run against an action of manda
mus to compel the supervisors to refund the 
money: Ibid. 

A railroad company entitled to the pro
ceeds of a tax paid into the treasury may re
cover the amount thereof on the bond of the 
treasurer to whom the money is paid. The 
company cannot maintain mandamus against 
the successor of such treasurer, who has 
never received the money collected: Cedar 
Bapids, I. F. & JV. B. Co. v. Cowan, 77-535. 

SEC. 2088. Certificates of taxes exchangeable for stock or bonds. 
The county treasurer when required shall, in addition to a tax receipt, issue 
to each taxpayer, on the payment of any taxes voted under the provisions 
of this chapter, a certificate showing the amount of tax paid, the name of 
the railway company entitled thereto, and when the same was paid; and he 
may charge twenty-five cents for each certificate issued. Said certificates 
shall be assignable, and, when presented by any person holding the legal 
title thereto to the president, managing director, treasurer or secretary of 
the railroad company receiving the taxes paid, as shown by such certificates, 
in sums of one hundred dollars or more of taxes, it shall issue or cause to 
be issued to said person the amount of stock of the company desiring the 
benefit from said taxes, to the amount of said certificate or certificates, and 
if the taxes paid as shown by said certificate or certificates amount in the 
aggregate to more or less than any certain number of shares of stock, then 
the holder thereof shall be entitled to receive the full number of shares of 
stock covered by said certificates, and may make up in money the balance 
of any share when the certificates held by him are not equal to one full share 
of such stock, which stock for such purpose shall be estimated at par. 
When it shall be proposed in the petition and notice calling an election to 
issue first mortgage bonds not exceeding the sum ofv eight thousand dollars 
per mile for a railroad of three feet gauge, and not exceeding the sum of 
eighteen thousand and five hundred dollars per mile for the ordinary four 
feet eight and one-half inch gauge in lieu of stock, it shall be lawful to issue 
bonds of the denomination of one hundred dollars, in the same manner as 
is provided for the issue of stock, and in such case the petition and notice 
shall state the amount of bonds per mile to be issued, the rate of interest, 
and the time of payment of the interest and principal thereof. [23 G. A., 
ch. 19, § 1; 20 G. A., ch. 159, § 6.] 

If the company to which a tax has been 
voted transfers its property and franchises 
so that the taxpayer cannot secure the stock 
to which he is entitled, the collection of the 
tax cannot be enforced. The taxpayer can
not be compelled to take stock in another 
corporation, even though more valuable: 
Manning v. Matthews, 66-675; Blunt v. Car
penter, 68-265. 

The taxpayer must be held to a knowl
edge of the law at the time the tax was voted 
by which (§ 2068) the company has the right 
to transfer the road, and therefore the obli
gation of payment by taxpayers will depend 
upon the readiness of the pur chasing company 
to deliver the stock, where there is a condi
tion in the contract of transfer by which 
stock in the consolidated line of equal or 
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greater value than that in the company in must be brought within five years after 
whose favor the tax is voted is to be issued: knowledge of the issuance of such stock and 
Cantillon v. Dubuque & N. W. B. Co., 78-48. bonds; and as to the bonds a recording of 

An action by taxpayers who are entitled the mortgage securing them will impart 
to stock for taxes paid to declare stock and notice of their issuance: Allen v. Wisconsin, 
bonds issued by the company fraudulent I. & N. B. Co., 90-473. 

S E C . 2 0 8 9 . Liabi l i ty of directors. The board of directors of any rail
way company receiving taxes voted in aid thereof under the provisions of 
this chapter, or any member thereof, who shall vote to bond, mortgage or in 
any manner incumber said road to an amount exceeding the sum of eight 
thousand dollars per mile for a railroad of three feet gauge, or exceeding 
the sum of eighteen thousand five hundred dollars per mile for the ordinary 
four feet e ight and one-half inch gauge, not including in either case any 
debt for ordinary operating expenses, shal l be liable to the stockholders or 
either of them for double the amount, estimated at i ts par value, of the stock 
by him held, if the same should be rendered of less value or lost thereby. 
[23 G. A., ch. 19, § 2; 20 G. A., ch. 159, § 7.] 

Incumbrances placed on a road prior to Under particular facts, held, that any 
the payment of taxes by the taxpayers fraud on the part of the officers of the corn-
might be a ground for refusing to pay such pany in issuing stock or bonds might have 
taxes, but are not prohibited by this section, been discovered by due diligence of tax-
which is intended to apply to cases where payers who were entitled to stock and that 
bonds are issued in excess of the limits delay in bringing action for the statu-
named after the company has received taxes tory period would bar recovery: Allen v. 
voted in its aid, and in which, therefore, the Wisconsin, I. & N. B. Co., 90-473. 
stockholder has no other remedy: Walker v. 
Birchard, 82-388. 

S E C . 2 0 9 0 . F o r f e i t u r e of t a x . Should the taxes voted in aid of any 
railroad under the provisions of this chapter remain in the county t reasury 
for more than one year after the same have been collected, the r igh t to 
them by the rai lroad company shall be forfeited, and the persons who paid 
the same entitled to receive back from the couaty treasurer their pro rata 
shares thereof remaining, and in all cases where any taxes have been voted 
or levied upon the real or personal property in any township, town or city 
to aid in the construction of any railroad, and the road in aid of which they 
were voted or levied has not been built, completed or operated into or through 
such township, town or city, it shall be the duty of the board of supervisors 
of the county where said taxes have been voted and levied and still remain 
on the tax books to give the railway company in aid of which the tax was 
voted at least thir ty days ' notice in writing, to be served l ike original 
notices, of their intention to cancel such taxes, and thereupon to cause the 
same to be canceled and stricken from the t ax books of the county, which 
cancellation shall remove all liens created by the levy thereof. In all cases 
where the rai lway company to whom taxes have been voted neglects or 
refuses to receive such taxes, or to require or permit the same to be col
lected and certificates therefor to be issued, for the period of one year after 
they become due and collectible, and in all cases where taxes have been 
voted in aid of any railroad, and the conditions upon which the same were voted 
have not in fact been complied with, and the time in which said conditions 
were to be fulfilled has expired, the same shal l be forfeited, and the county 
officers of the bounty in which they have been levied and entered upon the 
tax books shall enter cancellation thereof upon the proper records; and in 
all cases where any taxes to aid in the construction of any railroad may be 
voted upon the inducement or promise offered on the pa r t of said railroad 
company, or any duly authorized agent thereof, for any rebates or exemp
tions from said tax or any par t thereof, or any agreed price to be paid for 
the stock tha t may be issued in lieu of said tax, or a division of said tax, or 
any portion or percentage thereof, with any of the voters or taxpayers as 
an inducement to procure said tax to be voted, all taxes so procured to be 
voted shall be void. [20 G. A., ch. 159, § 8.] 
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The fact that a portion of the tax voted 
in aid of the railroad has been paid, and, af
ter having lain in the treasury two years 
uncalled for, has been refunded to the tax
payer as provided by statute, does not op
erate as a forfeiture of taxes not so paid: 
Merrill v. Welsher, 50-61. 

Where the road has been completed and 
there has been a continuing demand of taxes 
received by the treasurer, the right to re
cover taxes received will not be defeated by 
the fact that they have remained in the 
treasury more than two years. The provi
sion was intended to secure the speedy and 
prompt building of the road: Merrill v. Mar
shall County, 74-24. 

Under a former statute, held, that the 
county had no interest in the tax collected; 
that it w»s to be paid to the county treas
urer, and in proper case should be refunded 
by him without any warrant or order of the 
board of supervisors; that in case of misap
propriation by the county treasurer the loss 
would not fall upon the county, and that the 
claim of plaintiff for the refunding of his 
proportion of the tax forfeited was strictly 
against the fund, and not against the county: 
Barnes v. Marshall County, 56-20. 

In a particular case, held, that the evi
dence did not show that taxpayers were in
duced to sign the petition and to vote for 
the tax, upon any offer or promise of exemp
tion from payment: Young v. Webster City & 
S. W. B. Co., 75-140. 

Where the county treasurer, having in 
his hands money paid by the taxpayers un-

SEC. 2091. Taxes paid in labor or supplies. Nothing contained in 
this chapter shall preclude any taxpayer who may contract with a railroad 
company for which taxes may be voted to pay his tax, or any part thereof, 
in labor upon the line of said railroad, or in material for its construction, 
or supplies furnished or money paid for the construction thereof, in pur
suance of the terms and conditions stipulated in the notices of election, in 
lieu of a payment to the county treasurer. Upon presenting to the county 
treasurer a receipt from such railroad company or its duly authorized agent, 
specifying the amount of such payment, the same shall be credited by the 
treasurer on his tax, with the same effect as though paid to him in money, 
and when such receipts have been presented and credited they shall have 
the same validity in his settlement with the board of supervisors as the 
orders from the railroad company provided for in this chapter. Laborers 
shall have a lien upon any tax voted in aid of a railroad company for the 
amount due them for labor performed in the construction of said railroad. 
[Same, § 9.] 

der the levy of a railroad aid tax, disbursed 
the same in part to the railroad company 
and in part to a person claiming to be the 
assignee of such company and then went out 
of office, held, that an action of mandamus 
against the board of supervisors was not the 
proper remedy, the taxes not having been 
paid into the county fund nor used by the 
county: Eyerly v. Board of Supervisors, 81-
189. 

Under a previous statute, held, that the 
provision that taxes remaining in the treas
ury more than two years after collection 
should be deemed forfeited was applicable 
equally in a case where the company had 
complied with the conditions of the vote, by 
building its road, as to a case where such 
taxes remained uncalled for by reason of a 
failure to perform such conditions: Cedar 
Bapids, I. F. & N. W. B. Co., v. Elseffer, 84-
510. 

Held, also, that the courts would not hes
itate in upholding such a provision on the 
ground that it was in the nature of a forfeit
ure, it not being a forfeiture in the usual 
signification of that term: Ibid. 

Also held, that under the facts of the 
case, the company could not be relieved 
from the provisions of the statute on the 
ground of a mistake on the part of the offi
cers of the company as to its being entitled 
to the tax: Ibid. 

Also held, that this provision of the stat
ute was not repealed by a subsequent statute 
on the same subject: Ibid. 

Where the company issued to a taxpayer 
a receipt for taxes paid directly to the com
pany, to be presented to the county treasurer 
in payment of the taxes, held, that such re
ceipts were in the nature of advance receipts 
for the taxes, and that no action thereon 

against the company or the assignor of such 
instrument could be maintained thereon, at 
least until demand has been made on the 
treasurer that they be received for taxes: 
Lisle v. Iowa, M. & N. P. B. Co., 54-499. 

RELOCATION OP LINE. 

SEC. 2092. Petition. Any railroad desiring to change or remove the 
line of its road, after the same has been permanently located and con
structed, may file a petition in the district court in any county wherein the 
change or removal is proposed to be made, describing with reasonable 
accuracy that portion of its line which it seeks to have changed or removed, 
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and asking the court to grant authority to make such change or removal. 
All trustees, mortgagees and other lien holders, and all townships, cities 
and counties which have aided by taxation to build the road, must be made 
defendants and served with notice as in other actions. [16 G. A., ch. 118, § 1.] 

SEC. 2093. Notice. A public notice to all whom it may concern of the 
time of filing such petition, the object thereof, and the term of court at 
which the application will be made for authority to make the change, and 
requiring all persons desiring the repayment of money or return of prop
erty, as in this chapter provided, to appear and present their claims there
for, must be published in a newspaper printed in each county in which the 
change is to be made, for a period of ten successive weeks before the term 
of court at which the application is to be heard. The court may order any 
additional notice or publication that it may think proper. [Same, § 2.] 

SEC. 2094. Conditions. No railway company shall be allowed to 
change or remove its line of road, after a permanent location and construc
tion, without repaying all moneys, and restoring all property, or its value, 
which were donated to the company building the same exclusively in con
sideration of said railroads being located and constructed on such line, to the 
parties donating the same, their heirs or assigns, nor without first procuring 
the consent of all parties having liens upon the railroad, and of any town
ship, city or county that by taxation or by the issuing of bonds has contrib
uted money to aid in the construction thereof; but the consent of such town
ship, city or county shall be necessary only with reference to the change to 
be made within its own territorial limits. [Same, § 3.] 

The obligation to operate a railway is incurred by accepting taxes: State v. Central 
Iowa B. Co., 71-410. 

SEC. 2095. Order of court. If the court finds that notice has been given, 
and the consent of the proper parties has been obtained, it shall ascertain the 
amount of money or property contributed to the company by any person or 
party thereto or appearing therein that was so contributed exclusively in 
consideration that the road should be located on the line from which it is 
proposed to remove it, which shall be repaid in case of money, and returned 
if property, or its value fixed, and in either case shall render judgment 
therefor, and may also enter a decree authorizing, if the public interest 
demands it, the removal of or change in the line of said road upon condition 
that all judgments above provided for be first paid or satisfied, and fore
closing all persons or parties not appearing in the action, and forever bar
ring them from asserting any claim against such company on account of the 
contributions or donations herein mentioned. [Same, § 4.] 

SEC. 2096. Effect. All mortgage liens or other incumbrances on the 
line of road which the company is authorized by the court to change shall 
attach to the line to which said road is removed, and have the same priority 
over other liens that they held on the original line. [Same, § 5.] 

SEC. 2097. Notice to township trustees—vested rights. For the 
purpose of this chapter, the trustees of each township shall be served with 
notice and shall represent and act for it. No vested right of any person or 
persons living on and along the line of any railroad thus removed shall be 
defeated or affected by the removal. [Same, § 6.] 

SEC. 2098. Cuts and banks. When any railway company shall take 
up its track and relocate the same under the provisions of this chapter, it 
shall within two years therefrom fill up the cuts and level down the banks, 
or cause the same to be done; but the provisions of this section shall not 
apply to any railroad which has its initial point in any town upon the Mis
sissippi river, and which had in the year 1859 sixty-three miles and no 
more of completed track from such initial point, and this exemption shall 
only apply to the sixty-three miles of road from the initial point thereof. 
[17 G. A., ch. 152, § 1; 16 G. A., ch. 118, § 7.] 



§§ 2099-2103 
7 4 8 

RAILWAYS. Tit. X, Ch. 5. 

U N I O N R A I L W A Y D E P O T S . 

S E C . 2099 . Corporations formed. Any number of persons or rail
way corporations, or both persons and railway corporations, may form a 
body corporate under the laws of this state relating to corporations for 
pecuniary profit, for the purpose of acquiring, establishing, constructing 
and maintaining at any place in the state union station-houses or depots for 
freight or passengers, or both, with necessary offices for express, baggage 
or postal rooms in the same or separate buildings, and railroad t racks and 
other appui tenances of such depots. Any railroad company operating a 
road in the state, or interested therein, whether organized under its laws or 
elsewhere, may become a stockholder in such corporation. A copy of 
the by-laws, if any are adopted, shall be posted in the passenger or waiting 
rooms of the depot and in the office of the company. [20 G. A., ch. 139, § 1.] 

S E C . 2100. P o w e r s . Every corporation formed under the provisions 
of the preceding section shall have power to take and hold, for the pur
poses therein mentioned, such real estate as may be found necessary by the 
railroad commissioners for the location of its depot and approaches, which 
it may acquire by purchase or condemnation as provided for the taking of 
pr ivate property for works of internal improvement. [Same, § 2.] 

S E C . 2101. Connecting tracks. Such corporations, with the consent 
of the council of any city or town in which any such depot is located, shall 
have the r ight to lay its t racks to make necessary connection with all rai lways 
desiring to use such depot, upon the streets or alleys of such city or town, 
and, by and with the consent of the council, may erect such depot upon or 
across any street or alley; but no railway track can thus be located, nor 
can any such depot be so erected, until after the injury to proper ty abut
t ing upon the streets or alleys thus appropriated has been ascertained and 
paid in the manner provided for taking private proper ty for works of inter
nal improvement. [Same, § 3.] 

S E C . 2102. Liabi l i ty for damages . Nothing in this chapter contained, 
or in the articles of incorporation or by-laws of such corporation, shall 
release the railroad companies using such union depots, t racks or appurte
nances from the same liability for all damages on account of injuries to per
sons, stock, baggage or freight, or for the loss of baggage or freight in or 
about such union depot grounds, as they would be under if said depot t racks 
and appurtenances belonged to and were operated by the railway companies 
using the same. [Same, § 4.] 

STATION-HOUSES AT CROSSINGS. 

S E C . 2103. A t jo int expense—connect ing tracks. All railway cor
porations shall, at all points of connection, crossings or intersection with the 
roads of other corporations, unite therewith in establishing and maintain
ing suitable platforms and> station-houses for the convenience of passengers 
desiring to transfer from one road to the other, and for the transfer of pas
sengers, baggage or freight, whenever the same shall be ordered by the 
railroad commission; and shall , when ordered by it, keep such depot or pas
senger house warmed, l ighted and opened a reasonable time before the ar
rival, and until after the departure, of all trains carrying passengers; and 
said railway companies shall stop all trains at said depots for the transfer 
of passengers, baggage and freight when so ordered by the commission. 
The expense of constructing and maintaining such station-houses and plat
forms shall be paid by such corporations in such proportions as may be fixed 
by the commission. Such corporations whose roads so'connect or intersect 
shall, when ordered by the commission, so unite and connect the tracks of 
the several roads as to permit the transfer of cars from the track of one to 
that of the other. [20 G. A., ch. 24, § 1; 15 G. A., ch. 18; C.73, §§ 1292-6.] 
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The provisions of 20 G. A., ch. 24, § 1, As to whether the commissioners have 
leaving the matter to the discretion of the authority to require the establishment or 
commissioners' superseded prior provisions maintenance of stations elsewhere than at 
on the subject: Smith v. Chicago, JR. I. & P. crossings, quaere: State v. Des Moines & K. C. 
R. Co., 86-202. B. Co., 87-644. 

SEC. 2104. Penalty. Any railway corporation or company which, after 
having received ninety days ' notice from the commissioners, shall neglect 
or refuse to comply with the provisions of the preceding section shall, for 
every day it fails, neglects or refuses to comply therewith, forfeit and pay 
the sum of twenty-five dollars, which may be recovered in the name of the 
state for the use of the school fund of the county wherein such crossing or 
intersection is situated, and the county attorney of such county shall pros
ecute the same. [20 G. A., ch. 24, § 2.] 

CHANGING NAMES OF STATIONS. 

SEC. 2105. By commissioners. In all cases where any railway com
pany shall fail or refuse to make the name of the railway station conform 
to the name of the village, incorporated town or city within the limits of 
which it is situated, it shall be the duty of the railway commissioners of the 
state to order a change of the name of said railway station to effect such 
uniformity, within sixty days after a petition in writing by the town council 
of said incorporated town or city, or, in the case of a village, by the town
ship trustees, asking for such order, is filed with said railway commission
ers. [26 G. A., ch. 35; 24 G. A., ch. 26; 22 G. A., ch. 31, § 1.] 

SEC. 2106. Notice. When the commissioners shall order a change in 
the name of a railway station, they shall give the company owning or oper
ating the same notice of such order, and if it is not complied with within 
thirty days from the date of service of such notice, the commissioners shall 
notify the attorney-general thereof, who shall begin proceedings in the 
proper court to compel the enforcement of said order. [22 G. A., ch. 31, § 2.] 

SEC. 2107. Penalty. A failure to comply with the order of the com
missioners within thirty days from service of such notice shall also be a 
misdemeanor, for which said company shall be subject to a fine of one thou
sand dollars, and non-compliance for each thirty days thereafter shall con
stitute a separate and distinct offense, subject to a fine of one thousand dol
lars. [Same, § 3.] 

TERMINAL OFFICES. 

SEC. 2108. General offices. All railroads terminating in the state shall 
establish and maintain at such terminus general freight and passenger 
offices, and express or telegraph offices .when operating an independent 
express or telegraph company, at localities accessible and convenient to the 
public, and there keep for sale tickets over their respective roads, and, in 
advertising, correctly set forth their true connections, starting or terminal 
points, time-tables, and freight tariffs. [16 G. A., ch. 68, § 1.] 

SEC. 2109. For sale of sleeper tickets. All railroad and sleeping 
car companies, running or operating sleepers or sleeping cars within the 
state upon railroads terminating therein, shall establish, maintain and 
keep open to the public, at such termini, ticket offices at accessible and 
convenient places, in which they shall keep a diagram of the berths and 
staterooms in such sleepers or sleeping cars, and shall at all times during 
the daytime keep them open for the sale of tickets for such berths and 
staterooms. [18 G. A., ch. 169, § 1.] 

SEC. 2110. Penalty. If any officer, agent or employe of any such 
company, or any lessee, engaged in operating any sleeper or sleeping car 
line terminating or operated within the state, shall neglect or refuse to 
comply with any of the provisions of the two preceding sections, he shall 
be guilty of a misdemeanor, and, upon conviction thereof, fined in a sum 
not exceeding five hundred dollars, and imprisoned not more than six 
months. [18 G. A., ch. 169, § 2; 16 G. A., ch. 68, § 2.] 
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CHAPTER 6. 

O F THE BOARD O F RAILROAD COMMISSIONERS. 

SECTION 2111. Election—organization. The board of railroad com
missioners shall consist of three persons having the qualifications of elec
tors, who shall be elected in the same manner as other state officers, and 
shall each hold his office for three years. Immediately after the new mem
ber has qualified, the board shall organize by electing one of its members 
as chairman, and appointing a secretary who shall take the same oath as 
the commissioners; but this, or a part of this, may be done at a subsequent 
meeting. Any person ineligible to the office of commissioner shall be 
ineligible to the office of secretary of the board. The board shall have 
power to employ such additional clerical help as it may find necessary. No 
person in the employ of any common carrier, or owning any bonds, stock 
or property in any railroad company, or who is in any way or manner pecun
iarily interested in any railroad corporation, shall be eligible to the office 
of railroad commissioner, and the entering into the employ of any common 
carrier, or the acquiring of any stock or other interest in any common carrier 
by any officer under this chapter, after his election or appointment, shall dis
qualify him to hold the office and to perform the duties thereof. [22 G. A., 
ch. 29, §2; 17 G. A., ch. 77, §2.] 

SEC. 2112. Supervision. The board shall have the general supervision 
of all railroads in the state operated by steam, express companies, car com
panies, sleeping car companies, freight and freight line companies, and any 
common carrier engaged in the transportation of passengers or freight by 
railroad, street railroads excepted, and shall investigate any alleged neglect 
or violation of the laws of the state by any railroad corporation doing busi
ness therein, or by the officers, agents or employes thereof. [17 G. A.., ch. 
77, § 3.] 

SEC. 2113. Powers and duties. It shall from time to time carefully 
examine into and inspect the condition of each railroad, its equipment, and 
the manner of its conduct and management with regard to the public safety 
and convenience in the state; make semiannual examination of its bridges, 
and report the condition thereof to the company to which they belong; and 
if found by it unsafe it shall immediately notify the railroad company whose 
duty it is to put the same in repair, which shall be done by it within ten 
days after receiving such notice. If any corporation fails to perform this 
duty, the board may forbid and prevent it from running trains over the same 
while unsafe. When, in the judgment of the board, any railway corporation 
fails in any respect to comply with the terms of its charter or articles of 
incorporation or the laws of the state; or when in its judgment any repairs 
are necessary upon its road; or any addition to its rolling stock, or addition 
to or change in its stations or station-houses, or change in its rates of fare 
for transporting freight or passengers, or change in the mode of operating 
its road or conducting its business, is reasonable and expedient in order to 
promote the security, convenience, and accommodation of the public, the 
board shall serve a notice upon such corporation, in the manner provided 
for the service of an original notice in a civil action, which notice shall be 
signed by its secretary, of the improvements and changes which it finds to 
be proper; and a report of such proceedings shall be included in its annual 
report to the governor as provided in the next section; but nothing in this 
section shall be so construed as relieving any railroad company from its 
present responsibility or liability for damage to person or property. [Same.] 

While there is here no provision for com- should put in a private crossing for a land 
missioners making orders other than in an owner whose land is divided by the right of 
advisory way, yet the commissioners have way: State v. Mason City <& Ft. D. 2?. Co., 
authority to consider whether a railroad 85-516. 
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The commissioners may act on a matter to and the court before which an action is 
•within their jurisdiction on the petition of a brought to enforce the order of the commis-
party aggrieved or on their own motion and sioners in such matter may be properly ad-
m the absence of any complaint, but whether vised as to the subject of the investigation, 
their action is based on complaint or upon New grounds of complaint are not to be in-
facts within their knowledge, their record. ' troduced into the proceeding in the court: 

State v. Chicago, M. & St. P. B. Co., 86-641. should show what the complaint is so the 
company may be able to make answer there-

SEC. 2114. Report. The board shall annually, on or before the first 
Monday in December, make a report to the governor of its doings for the 
preceding year, containing such facts, statements and explanations as will 
disclose the working of such systems of railroad transportation in the state, 
and their relation to the general business and prosperity of the citizens 
thereof, with such suggestions and recommendations in respect thereto as 
may to the board seem appropriate. Said report shall also contain, as to 
every railroad corporation doing business in this state: 

1. The amount of its capital; 
2. The amount of its preferred stock, if any, and the condition of its 

preferment; 
3. The amount of its funded debt and the rate of interest; 
4. The amount of its floating debt; 
5. The cost and actual present cash value of its road equipment, includ

ing permanent way, buildings and rolling stock, all real estate used exclu
sively in operating the road, and all fixtures and conveniences for transact
ing its business; 

6. The estimated value of all other property owned by it, with a sched
ule of the same, not including lands granted in aid of its construction; 

7. The number of acres originally granted it by the United States or 
this state in aid of the construction of its road; 

8. The number of acres of such land remaining unsold; 
9. A list of its officers and directors, with their respective places of 

residence; 
10. Such statistics of the road and of its transportation business for the 

year as may, in the judgment of the commissioners, be necessary and proper 
for the information of the general assembly or as may be required by the 
governor; 

11. The average amount of tonnage that can be carried over each road 
in the state with an engine of given power. 

Which report shall exhibit and refer to the condition of such corporation 
on the first day of July of each year, and the details of its transportation 
business transacted during the year ending June thirtieth. [Same, § 4.] 

SEC. 2116. Examinations. The board shall have power, in the dis
charge of its duties, to examine any of the books, papers or documents of 
any railway corporation, or to examine, under oath or otherwise, any officer, 
director, agent or employe thereof; to issue subpoenas,—the cost thereof as 
well as of the investigation to be first paid by the state, upon the certificate 
of the board,—and to enforce obedience thereto in the performance of its 
duties as courts of law may. Any person who shall wilfully obstruct it or 
its members in the performance of their duties, or who shall refuse to give 
any information within his possession that may be required by them within 
the line of their duty, shall be guilty of a misdemeanor, and upon convic
tion be fined not exceeding one thousand dollars, in the discretion of the 
court. [Same, § 9.] 

SEC. 2116. Duty of railroad to transport. Every railway corpora
tion shall, when within its power to do so, and upon reasonable notice, fur
nish suitable cars to any and all persons who may apply therefor, for the 
transportation of any and all kinds of freight, and receive and transport 
such freight with all reasonable dispatch, and provide and keep suitable 
facilities for the receiving and handling thereof at any depot on the line of 
its road; and shall also receive and transport in like manner the empty or 
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loaded cars furnished by any connecting road, to be delivered at any station 
or stations on the line of its road, to be loaded or discharged or reloaded 
and returned to the road so connecting; and for compensation it shall not 
demand or receive any greater sum than is accepted by it from any other 
connecting railroad for a similar service. [Same, § 10.] 

The duty of one railway to transport the into the state an animal affected with Texas 
cars of another road may be enforced by fever where it does so without negligence, § 
mandatory injunction, and the fact that the 5021 making such action a misdemeanor and 
receiving of such cars by the former road rendering the company liable for damages 
will cause a strike of its employes will con- resulting only makes the act prima facie 
stitute no defense: Chicago, B. & Q. B. Co. proof of negligence which may be rebutted 
v. Bwrlington, C. B. & N. B. Co., 34 Fed., by the company: Furley v. Chicago, M. & St. 
481. P. B. Co., 90-149. 

A railroad company, being under obliga- For construction of prior provisions, see 
tions to carry animals when off ered on proper Bond v. Wabash, St. L. & P.M. Co., 67-712. 
terms is not liable in damages for bringing 

SEC. 2117. Examination of rates. The board shall, upon the appli
cation of the mayor and council of any city or town, or the trustees of any 
township, make an examination of the rate of passenger fare or freight 
tariff charged by any railroad company, and of the condition or operation 
of any railroad, any part of whose location lies within the limits of such 
city, town or township; and if twenty-five or more voters in any city, town 
or township shall by written petition request the mayor and council of such 
city or town, or the trustees of such township, to make the said complaint 
and application, and they refuse, they shall state the reason therefor in writ
ing upon the petition, and return the same to the petitioners, who may there
upon, within ten days from the date of such refusal and return, present the 
same to the board of commissioners, who shall, if it thinks the public good 
demands the examination, proceed to make it in the same manner as if 
called upon by the mayor and council of axy city or town, or the trustees 
of any township. Before proceeding to make such examination, it shall 
give to the petitioners and the corporation reasonable notice, in writing, of 
the time and place of entering upon the same. If, upon such an examina
tion, it shall appear to the board that the complaint is well founded, it 
shall, within ten days, inform the corporation operating such railroad of its 
finding, and shall report its doings to the governor. [Same, § 15.] 

SEC. 2118. Cumulative. Nothing in this or the succeeding chapter 
shall be construed to estop or hinder any persons or corporations from 
bringing action against any railway company for any violation of the laws of 
the state for the government of railroads. [Same, § 17.] 

SEC. 2119. Orders of commissioners enforced. The district courts of 
this state shall have jurisdiction to enforce, by proper decrees, injunctions 
and orders, the rulings, orders and regulations affecting public rights, made 
or to be made by the board, such as are now, or may hereafter be, author
ized to be made by them for the future direction and observance of railroads 
in this state. The proceedings therefor shall be by equitable action in the 
name of the state of Iowa, and shall be instituted by the attorney-general, 
whenever advised by the board that any railway corporation, or person 
operating a line of road in this state, is violating and refusing to comply with 
any rule, order or regulation made by the board, and applicable to such rail
road or person. I t shall be the duty of the court in which any such cause shall 
be pending to require the issue to be made up at the first term of the court to 
which such cause is brought, which shall be the trial term, and to give the same 
precedence over other civil business. If the court shall find that such rule, reg
ulation or order is reasonable and just, and that in refusing compliance there
with said railway company is failing and omitting the performance of any 
public duty or obligation, the court shall decree a mandatory and perpetual 
injunction, compelling obedience to and compliance with such rule, order or 
regulation by said railroad company, or other person, its officers, agents, 
servants and employes, and may grant such other relief as may be deemed 
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just and proper. All violations of such decree shall render the company, 
persons, officers, agents, servants and employes who are in any manner 
instrumental in such violation, guilty of contempt of court, and the court 
may punish such contempt by a fine not exceeding one thousand dollars for 
each offense, and may imprison the person guilty of contempt until he shall 
sufficiently purge himself therefrom. And such decree shall continue and 
remain in effect and be enforced until the rule, order or regulation shall be 
modified or vacated by the board. [20 G. A., ch. 133, § 1.] 

The statute clearly contemplates that only a mortgage, field, that the decree could be 
such orders of the railroad commissioners as enforced as against such purchaser: State v. 
are reasonable and just shall be enforced. Iowa Central R. Co., 83-720. 
And the reasonableness and justness of such A decision of the railroad commissioners 
an order can only be for the determination with reference to the obligation of a company 
of the courts, when it is made by the com- to put in a private crossing for one whose 
missioners, and proceedings are taken for its land is divided by the right of way is a rul-
•enforcement. The proceeding in the courts ing affecting a public right within the mean-
for the enforcement of such an order is an ing of this section: State v. Mason City & Ft. 
equitable one, and the reasonableness or the D. M. Co., 85-516. 
justness of the order is tobe detei'mined from While mandamus i s a proper remedy in 
equitable considerations. So far as the pub- such a case it is not exclusive: Ibid. 
lie are concerned, the judgment of the com- The finding of the railroad commission-
missioners is conclusive: State v. Des Moines ers in a particular case that an overhead cross-
<£• Ft. D. R. Co., 84-419. ing was proper and should be constructed, 

In a particular case, held, that an order of held not supported by sufficient evidence,such 
commissioners requiring the rebuilding of a crossing not being usual: State v. Chicago, 
portion of the track of a road which had re- M. & St. P. R. Co., 86-304. 
ceived a land grant for the construction of Where the case presented to the commis-
such road was unreasonable, where it ap- sioners is not such as to call for any exercise 
peared that by means of the operation of a of their powers, an order made by them 
leased track, parallel with the track washed should not be enforced on application to the 
away, the road was furnishing the same ac- court: Ibid. 
•cominodations to the public that it would The court being required to determine 
furnish if such portion of its track should be whether the orders of the commissioners are 
rebuilt: Ibid. just and equitable must do so upon the rec-

Where a decree was entered during the ord presented to it in an action to enforce 
time a railroad was in the hands of a receiver, such orders although the commissioners may 
compelling such railroad and its officers,etc, have had in mind and acted upon facts not 
to operate a certain part of the line, and af- appearing in such record: Ibid. 
terwards another company purchased the In general as to enforcement of orders, 
franchise and property on the foreclosure of see State v. Central Iowa R. Co., 71-410. 

SEC. 2120. Costs—attorney's fees. Whenever a decree shall be 
entered against a railroad company or person under the preceding section, 
the court shall render judgment for costs, and attorney's fees for counsel 
representing the state. [Same, § 2.] 

SEC. 2121. Salaries. The board shall keep an office in the capitol at 
the seat of government, and each commissioner shall receive a salary of 
twenty-two hundred dollars a year. The secretary of the board shall receive 
•a salary of fifteen hundred dollars a year. [17 G. A., ch. 77, § 6.] 

CHAPTER 7. 
O P THE REGULATION OF CARRIERS BY RAILWAY. 

SECTION 2122. To what applicable. The provisions of this chapter 
shall apply to the transportation of passengers and property, and to the receiv
ing, delivering, storing and handling of property wholly within this state, 
and shall apply to all railroad corporations, express companies, car com
panies, sleeping car companies, freight or freight line companies, and to 
any common carrier engaged in this state in the transportation of passen
gers or property by railroad therein, and to shipments of property made 
from any point within the state to any point within the state, whether the 
transportation of the same shall be wholly within this state or partly 

48 
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within this state and partly within an adjoining state. The term "railroad " 
and "railway " as used in this chapter shall include all bridges and ferries 
used or operated in connection with any railroad, and also all the road in 
use by any corporation, receiver, trustee or other person operating a rail
road, whether owned or operated under contract, agreement, lease or other
wise; and the term "transportation " shall include all instrumentalities of 
shipment or carriage; and the term "railway corporation " shall mean all 
corporations, companies or individuals owning or operating any railroad in 
whole or in part in this state; and the provisions of this chapter shall apply 
to all persons, firms and companies, and to all associations of persons, 
whether incorporated or otherwise, that shall do business as common car
riers upon any of the lines of railway in this state, street railways excepted, 
the same as to railroad corporations herein mentioned. [22 G. A., ch. 28, | 
1; 17 G. A., ch. 77, § 16.] 

The jurisdiction of the commissioners ex- over a line of railroad which between those 
tends to regulating rates for the transporta- points passes out of the state: Campbell v. 
tion of goods between two places in the state Chicago, M. & St. P. R. Co., 86-587. 

SEC. 2123. Charges to be reasonable. All charges made for any 
service rendered or to be rendered in the transportation of passengers or 
property in this state, or for the receiving, delivering, storage or handling 
of such property, shall be reasonable and just, and every unjust and unrea
sonable charge for such service is prohibited and declared to be unlawful. 
[22 G. A., ch. 28, § 2.] 

In an action to recover overcharges from shipper: Barris v. Chicago, B. & Q. R. Co., 
a railway company where it appears that the 71 N. W., 339. 
rates in fact charged did not exceed the rates The law requires reasonable rates, and 
specified in the commissioners' schedule of the defendant may show that the rate fixedl 
rates, but were, in fact, excessive, it was held by the commission is unreasonable. The-
that the rates fixed by the commissioners prima facie evidence that it is reasonable 
were, both as to the shipper and carrier, will not prevail when it is shown that it is in 
only presumptively reasonable, and if such fact not so: Burlington, C. R. & N. R. Co~ 
commissioners' rates are in fact excessive, v. Dey, 82-312. 
such overcharges may be recovered by the 

SEC. 2124. Unjust discrimination. If any common carrier subject to> 
the provisions of this chapter shall directly or indirectly, by any special 
rate, rebate, drawback or other device, charge, demand, collect or receive 
from any person or persons a greater or less compensation for any service 
rendered, or to be rendered, in the transportation of passengers or property 
subject to the provisions of this chapter, than it charges, demands, collects 
or receives from any other person or persons for doing for him or them a 
like and contemporaneous service in the transportation of a like kind of 
traffic, such common carrier shall be guilty of unjust discrimination, which is 
hereby prohibited and declared to be unlawful; but this section shall not be 
construed as prohibiting a less rate per one hundred pounds in a car-load 
lot than is charged, collected or received for the same kind of freight in 
less than a car-load lot. [Same, § 3.] 

As to construction of provisions against But where the company had fraudulently 
unjust discriminations in a former statute, concealed the fact that the amount paid by 
see Paxtou v. Illinois Cent. R. Co., 56-427. plaintiff was unreasonable and in excess of 

Under prior provisions, held, that a cause that paid by other shippers, lwld, that the 
of action to recover unreasonable and ex- statute of limitations did not begin to run 
cessive charges accrued when the charges until the fact was discovered: Ibid. 
were paid and not when the discrimination As to treble damages see \ 2130. 
was discovered: Carrier v. Chicago, It. I. & 
P . R. Co., 79-80. 

SEC. 2125. Undue preferences—switching charges. It shall be 
unlawful for any common carrier subject to the provisions of this chapter 
to make or give any preference or advantage to any particular person, 
company, firm, corporation or locality, or any particular description of 
traffic, in any respect whatsoever, or subject any particular person, com
pany, firm, corporation or locality, or any particular description of traffic,. 
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to any prejudice or disadvantage in any respect whatsoever; but this shall 
not be construed to prevent any common carrier from giving preference as 
to time of shipment of live stock, uncured meats, or other perishable prop
erty. All common carriers subject to the provisions of this chapter shall, 
according to their respective powers, afford all reasonable, proper and 
equal facilities for the interchange of traffic between their respective lines, 
and for the receiving, forwarding and switching of cars, and for the receiv
ing, forwarding and delivering of passengers and property to and from 
their several lines, and to and from other lines and places connected there
with; and shall not discriminate in their accommodations, rates and charges 
between such connecting lines. Any common carrier may be required to 
switch and transfer cars for another, for the purpose of being loaded or 
unloaded, upon such terms and conditions as may be prescribed by the 
board of railroad commissioners. [Same, § 4; 15 G. A., ch. 18; C.'73, §§ 
1292-6.] 

Switching charges cover movement of ning of switch engine and cars on the main 
cars within the yard limits or outside of such track where they must be controlled by the 
limits where the engine and cars may be run regulations relating to the operation of reg-
without orders from the train dispatcher ular and special trains: State v. Chicago, M. 
but such service does not include the run- & St. P. It. Co., 88-445. 

SEC. 2126. Long and short haul—fair rate. It shall be unlawful for 
any common carrier subject to the provisions of this chapter to charge or 
receive any greater compensation in the aggregate for the transportation 
of passengers or a like kind of property for a shorter than for a longer dis
tance over its railroad, all or any portion of the shorter haul being included 
within the longer, and shall charge no more for transporting freight to or 
from any point on its railroad than a fair and just rate, compared with the 
price it charges for the same kind of freight transportation to or from any 
other point. [22 G. A., ch. 28, § 5.] 

SEC. 2127. Pooling contracts. It shall be unlawful for any common 
carrier subject to the provisions of this chapter to enter into any contract, 
agreement or combination with any other common carrier or carriers for 
the pooling of freight of different and competing railroads, or divide 
between them the aggregate or net proceeds of the earnings of such rail
roads, or any portion thereof; and in case of an agreement for the pooling 
of freights as aforesaid, each day of its continuance shall be a separate 
offense. [22 G. A., ch. 28, § 6; C. 73, §§ 1297-9.] 

SEC. 2128. Schedules of rates and fares. Every common carrier 
subject to the provisions of this chapter shall print and keep for public 
inspection schedules showing the rates, fares and charges for the transporta
tion of passengers and property which it has established, and which are in 
force at the time upon its railroad. The schedules shall plainly state the 
places upon its roads between which property and passengers will be carried, 
and shall contain the classification of freight in force upon such road, stating 
separately any terminal charges, and any rules and regulations which in 
anywise change, affect or determine any part of the aggregate of such rates, 
fares and charges. Such schedules shall be plainly printed in large type, 
of at least the size of ordinary pica, and a copy for the use of the public 
shall be kept in every freight office and passenger station on such road, 
where it can be conveniently inspected; and it shall keep a printed notice 
posted in every such freight office and passenger station indicating where 
therein the same can be found. No advance shall be made in the rates, fares 
and charges which have been established and published as aforesaid by any 
common carrier except after ten days ' public notice, which shall plainly 
state the changes proposed to be made in the schedules then in force, and 
the time when the increased rates, fares or charges will go into effect; 
which proposed changes shall be shown by printing new schedules, or 
shall be plainly indicated upon the schedules in force at the time and kept 
for public inspection. Reduction in such published rates, fares or charges 
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may be made without previous public notice, but, when made, notice thereof 
shall be immediately and publicly posted, and such changes made public by 
printing new schedules, or be plainly indicated upon the schedules at the 
time in force and kept for public inspection. When any such common 
carrier shall have established and published its rates, fares and charges, it 
shall not charge, demand, collect or receive from any person or persons a 
greater or less compensation for the transportation of passengers or property, 
or for any services in connection therewith, than is specified in such pub
lished schedule of rates, fares and charges as may at the time be in force. 
Every common carrier subject to the provisions of this chapter shall file 
with the board of railroad commissioners copies of its schedules of rates, 
fares and charges established and published, and shall promptly notify said 
board of all changes made in the same. Every such common carrier shall 
also file with the board copies of all contracts, agreements or arrangements 
with other common carriers in relation to any traffic affected by the pro
visions of this chapter to which it may be a party. If passengers and freight 
pass over continuous lines or routes in this state, operated by more than one 
common carrier, and the several common carriers operating such lines or 
routes have established joint tariffs of rates, fares or charges for such 
continuous lines or routes, copies of such joint tariffs shall also be filed with 
the board. Such joint rates, fares and charges on such continuous lines 
shall be made public by such common carriers, when directed by said board, 
in so far as in its judgment may be practicable, and it shall from time to 
time prescribe the measures of publicity which shall be given to such rates, 
fares and charges, or to such part thereof as it may think practicable for 
such common carriers to publish, and the places in which they shall be 
published; but no common carrier, party to any such joint tariff, shall be liable 
for the failure of any other party thereto to observe and adhere to the rates, 
fares or charges thus made and published. If any such common carrier 
shall neglect or refuse to file or publish its schedule or tariffs of rates, 
fares and charges, or any part of the same, it shall, in addition to other 
penalties herein prescribed, be subject to a writ of mandamus, to be issued 
by any district court of this state in the judicial district wherein its principal 
office is situated, or wherein such offense may be committed. If such 
common carrier be a foreign corporation, then such Trit may be issued by 
any district court in the judicial district where it accepts traffic and has an 
agent to perform such service, to compel compliance with the provisions of 
this section—such writ to issue in the name of the state, at the relation or 
upon the petition of the board of railroad commissioners; and the failure to 
comply with its requirement shall be punishable as for a contempt, and shall 
make said corporation liable to a penalty of five hundred dollars for each 
day's failure to comply therewith; and when any such writ of mandamus 
shall be applied for no bond shall be required. [22 G. A., ch. 28, § 7; C.73, 
§ 1304.] 

A former statute, similar to this section, Under such statute, held, also, that the re
considered and held not to be in conflict with ceiving of higher rates than those posted, 
the U. S. Const., as being an attempt to reg- subjected the company to the penalties im-
ulate commerce between the states: Fuller v. posed by the statute without it being shown 
Chicago & N. W. B. Co., 31-187. that such overcharge was wilful: Fuller v. 

Chicago á N. W. B. Co., 31-211. 

SEC. 2129. Continuous shipments. It shall be unlawful for any 
common carrier subject to the provisions of this chapter to enter into any 
combination, contract or agreement, expressed or implied, to prevent, by 
change of time schedules, carriage in different cars, or, by other means or 
device, the carriage of freights from being continuous from place of ship
ment to the place of destination in the state; and no break of bulk, stoppage 
or interruption made by such common carrier shall prevent the carriage of 
freights from being treated as one continuous carriage from the place of 
shipment to the place of destination, unless such break, stoppage or 
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interruption was made in good faith for some necessary purpose, and with
out any intent to avoid or unnecessarily interrupt such continuous carriage, 
or to evade any of the provisions of this chapter. [22 G. A., ch. 28, § 8.] 

SEC. 2130. Penalty in treble damages. In case any common carrier 
subject to the provisions of this chapter shall do, cause, or permit to be 
done anything herein prohibited or declared to be unlawful, or shall omit 
to do anything in this chapter required to be done, it shall be liable to the 
person or persons injured thereby for three times the amount of damages 
sustained in consequence, together with costs of suit, and a reasonable 
attorney's fee to be fixed by the court, on appeal or otherwise, which shall 
be taxed and collected as part of the costs in the case; but in all cases demand 
in writing shall be made for the money damages sustained before action is 
brought for a recovery under this section, and no action shall be brought 
until the expiration of fifteen days after such demand. [Same, § 9; 17 G. 
A., ch. 77, § 13.] 

This section is not applicable to inter- times the actual damage, they are not to 
state commerce: Cook v. Chicugo, R. I. & P. include in the verdict an additional sum: 
R. Co., 75-169. I bul. 

In an action brought to recover excessive In an action for unjust and unreasonable 
charges for interstate transportation, held, charges under the common law, aside from 
that plaintiff might by amendment abandon statute, plaintiff cannot recover on proving 
the claim therefor under this section and ask that another person carrying on a similar 
the relief to which he would be entitled at business in connection with the railroad was 
common law: Ibid. allowed to have goods carried free: Kelley v. 

The legislature may constitutionally pre- Chicago, M. & St. P. R. Co., 61 N. W., 
scribe rules permitting recovery of attor- 957. 
ney's fees in a particular class of cases and The penalty in treble damages is nob 
denied in all others: Burlington, C. R. & N. applicable to a case of refusal to furnish 
R. Co. v. Dey, 82-312. under g 2116: Bond v. Wabash, St. L. & P. 

In an action to recover excessive charges R. Co., 67-712. 
evidence is not admissible showing the As to the penalty this provision is not to 
charges for carrying like commodities on be extended by implication: Ibid. 
other roads: Hopper v. Chicago, M. & St. P. As to recovery of excessive charges paid, 
R. Co., 91-639. see notes to | 2123. 

While juries are allowed to give three 

SEC. 2131. Remedy—evidence. Any person claiming to be damaged 
by any common carrier subject to the provisions of this chapter may either 
make complaint to the board of railroad commissioners, or may bring action 
in his own behalf for the recovery of damages for which any such common car
rier may be liable under the provisions hereof; but he shall not have the 
right to pursue both of said remedies at the same time. In any such action, 
the court before whom the same shall be pending may compel any director, 
officer, receiver, trustee or agent of the corporation or company defendant 
in such suit to attend as a witness and to testify, and may compel the pro
duction of the books and papers of such corporation or company; and the 
claim that any such testimony or evidence may tend to criminate the person 
giving the same shall not excuse him from testifying or producing said 
books and papers, but no person shall be prosecuted or subjected to any 
penalty or forfeiture for and on account of any transaction, matter or thing 
concerning which he may testify or produce evidence, documentary or other
wise; provided that no person so testifying shall be exempted from prose
cution and punishment for perjury committed in so testifying. [22 G. A., 
ch. 28, § 10.] 

SEC. 2132. Criminal liability. Except as otherwise specially pro
vided for in this chapter, and unless relieved from the consequences of a 
violation of the law as provided herein, any common carrier subject to the 
provisions hereof, or, when such common carrier is a corporation, any direc
tor or officer thereof, or any receiver, trustee, lessee, agent or person acting 
for or employed by such corporation, who, alone or with any other corpo
ration, company, person or party shall wilfully do or cause to be done, or 
shall wilfully suffer or permit to be done any act, matter or thing in this 
chapter prohibited or declared to be unlawful, or who shall aid or abet 
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therein, or shall wilfully omit or fail to do any act, matter or thing in this 
chapter required to be done, or shall cause or willingly suffer or permit any 
act, matter or thing, so directed or required by the provisions of this chap
ter to be done, not to be so done, or shall aid or abet any such omission or 
failure, or shall be guilty of any infraction of the provisions of this chapter, 
or shall aid or abet therein, shall be guilty of a misdemeanor, and shall, 
upon conviction thereof, be fined not more than five thousand nor less than 
five hundred dollars for each offense. [Same, § 11.] 

SEC. 2133. Inquiry by commissioners. The board of railroad com
missioners shall inquire into the management of the business of all common 
carriers subject to the provisions of this chapter, and keep itself informed 
as to the manner and method in which the same is conducted, and have the 
Tight to obtain from them full and complete information necessary to 
enable the board to perform its duties and carry out the object for which 
it was created; shall have power to require the attendance and testimony of 
witnesses, the production of all books, papers, tariffs, schedules, contracts, 
agreements and documents relating to any matter under investigation; and 
may invoke the aid of any court of this state in requiring the attendance 
and testimony of witnesses and the production of books, papers and docu
ments; and any court within the jurisdiction of which such inquiry is carried 
on shall, in case of refusal to obey a subpœna or other proper process 
issued to any common carrier or person subject to the provisions hereof, 
issue an order requiring such carrier or person to appear before said board 
and produce books and papers, if so ordered, and testify touching, or in 
relation to, the matter in question; and a failure to obey such orders of the 
court shall be punished as for a contempt thereof. The claim that any such 
testimony or evidence may tend to criminate the person giving it shall not 
excuse him from testifying, but no person shall be prosecuted or subjected to 
any penalty or forfeiture for and on account of any matter or thing con
cerning which he may testify or produce evidence, documentary or other
wise; provided that no person so testifying shall be exempted from prosecu
tion and punishment for perjury committed in so testifying. [Same, § 12.] 

SEC. 2134. Complaint. Any person, firm, corporation or association, 
or any mercantile! agricultural or manufacturing society, or any body poli
tic or municipal organization, complaining of anything done or omitted to 
be done by any common carrier subject to the provisions of this chapter in 
contravention thereof, may apply to said board by petition, briefly stating 
the facts; whereupon a copy of the complaint with the damages, if any are 
claimed, shall be forwarded by the board to such carrier, who shall be 
requested to satisfy the complaint, or answer the same in writing within a 
reasonable time to be fixed by the board. If such carrier within the time 
specified shall make reparation for the injury alleged to have been done, or 
shall correct the wrong complained of, it shall be relieved of liability to 
the complainant for the particular violation complained of. If it shall not 
satisfy the complaint within the time fixed, or there shall appear to be any 
reasonable ground for investigating the complaint, the board shall inquire 
into the matters complained of in such manner and by such means as it shall 
think proper. Whenever it has sufficient reason to believe that any carrier 
is violating any of the provisions of this chapter, it shall at once institute 
an inquiry, as though complaint had been made. No complaint shall at any 
time be dismissed because of the absence of direct damage to the complain
ant. [Same, § 13.] 

The grounds of complaint, whether made 
to the commissioners or considered by the 
commissioners on their own motion, must ap
pear in their record. The mere statement 
that the complainant desires a portion of 
the right of way for coal sheds, without 
showing the facts entitling him thereto, does 

not show any ground of complaint against 
the company, and if other grounds do not ap
pear on the commissioners' records, the pro
ceeding in court to enforce an order of the 
commissioners, based on such defective com
plaint, can not be maintained: State v. Chi
cago, M. & St. P. R. Co., 86-641. 
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SEC. 2135. Investigations—report. When an investigation is made 
by the board after notice, it shall make a report in writing, stating its con
clusions, which shall include the findings of fact upon which the conclusions 
are based, together with its recommendations or orders as to what repara
tion, if any, shall be made by the carrier to any party who may be found to 
have been injured; and such finding shall thereafter in all judicial proceed
ings be prima facie evidence of every fact found. All reports of investiga
tions made by the board shall be entered of record, and a copy furnished to 
the party who complained, and any other person directly interested, and to 
any carrier that may have been complained of. [Same, § 14.] 

SEC. 2136. Orders. If in any case in which an investigation shall be 
made by the board it shall be made to appear to the satisfaction of such 
board, either by the testimony of witnesses or other competent evidence, 
that anything has been done or omitted to be done, in violation of the pro
visions of this chapter, or of any law cognizable by the board, by any com
mon carrier, or that any injury or damage has been sustained by the party 
complaining, or by other parties, in consequence of any such violation, it 
shall be the duty of the board forthwith to cause a copy of its report in 
respect thereto to be delivered to such carrier, together with a notice to it 
to cease from such violation, or to make reparation for the injury found to 
have been done, ©r both, within a reasonable time, to be fixed by the board. 
And if within the time fixed it shall be made to appear to the board that 
such carrier has ceased from such violation of law, and has made repara
tion for the injury found to have been done, in compliance with the report 
and notice of the board, or to the satisfaction of the party complaining, a 
statement to that effect shall be entered of record by it, and the carrier 
shall thereupon be relieved from further liability or penalty for such par
ticular violation of law. [Same, § 15.] 

SEC. 2137. Enforcement of orders. Whenever any common carrier 
as defined in this chapter shall violate or refuse or neglect to obey any 
lawful order or requirement of the board, it shall be the duty of the 
board, and lawful for any company or person interested in such order or 
requirement, to apply, in a summary way, by petition, to the district or 
superior court in any county of this state in which the common carrier 
complained of has its principal office, or in any county through which its 
line of road passes or is operated, or in which the violation or disobedience 
of such order or requirement shall happen, alleging such violation or dis
obedience, as the case may be; and the said court shall have power to hear 
and determine the matter, on such short notice to the common carrier com
plained of as the court shall deem reasonable; and such notice may be 
served on such common carrier, his or its officers, agents or servants, as the 
court shall direct; and said court shall proceed to hear and determine the 
matter speedily as a court of equity, and without the formal pleadings and 
proceedings applicable to ordinary suits in equity, but in such manner as 
to do justice in the premises; and, to this end, such court shall have power, 
if it think fit, to direct and prosecute, in such mode and by such persons as 
it may appoint, all such inquiries as the court may think needful to enable 
it to form a just judgment in the matter of such petition; and on such hear
ing the report of the board shall be prima facie evidence of the matter 
therein, or in any order made by them, stated; and if it be made to appear 
to such court on such hearing, or on the report of any such person or per
sons, that the order or requirement of the board drawn in question has been 
violated or disobeyed, it shall be lawful for such court to issue a writ of 
injunction, or other proper process, mandatory or otherwise, to restrain 
such common carrier from further continuing such violation or disobedience 
of such order or requirement of the board, and enjoining obedience to the 
same, and in case of any disobedience of any writ of injunction or other 
proper process, mandatory or otherwise, it shall be lawful for such court 
to issue a writ of attachment, or any other process of said court incident or 
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applicable to writs of injunction or other proper process, mandatory or 
otherwise, against such common carriel", and, if a corporation, against one 
or more of the directors, officers or agents of the same, or against any 
owner, lessee, trustee, receiver or other person failing to obey such writ of 
injunction or other proper process, mandatory or otherwise; and said court 
may, if it think fit, make an order directing such common carrier or other 
person so disobeying such writ of injunction or other proper process, man
datory or otherwise, to pay any sum of money, not exceeding for each car
rier or person in default the sum of one thousand dollars for every day, 
after a day to be named in the order, that such carrier or other person shall 
fail to obey such injunction or other proper process, mandatory or other
wise; and such moneys shall, upon order of the court, be paid into the 
treasury of the county in which the action was commenced, and one-half 
thereof shall be transferred by the county treasurer to the state treasury; 
and the payment thereof may, without prejudice to any other mode of recov
ering the same, be enforced by attachment or order, in the nature of a writ 
of execution, in like manner as if the same had been recovered by a final 
decree in personam in such cou\rt, saving to the board and any other party 
or person interested the right of appeal to the supreme court of the state, 
under the same regulations now provided by law in relation to appeals to 
said court as to security for such appeal, except that in no case shall security 
for such appeal be required when the same is taken by the board; but no 
appeal to said supreme court shall operate to stay or supersede the order of 
the court, or the execution of any writ or process thereon; and such court 
may in every such matter order the payment of such costs and attorney and 
counsel fees as shall be deemed reasonable. Whenever any such petition 
shall be filed or presented, or be prosecuted by the board, or by their direc
tion, it shall be the duty of the attorney-general of the state to prosecute the 
same, and in such prosecution he shall have the right to have the assistance 
of any county attorney of the county in which any such proceedings are insti
tuted, and it is hereby made the duty of any such county attorney to render 
such assistance; and the costs and expenses, on the part of the board, of any 
such prosecution shall be paid out of the appropriations for the expenses 
of the board. [Same, § 16.] 

In all cases instituted by the board of state as plaintiff : Ibid.; Smith v. Chicago, M. 
railroad commissioners to enforce orders & St. P. B. Co., 86-202. 
and rulings made by them, the action should The owners of the road should not be in-
be brought in the name of the state: State v. terfered with in regard to the location and 
Chicago, B. & Q. R. Co., 90-594. change of stations unless it appears that the 

But in a particular case, held, that the fact patrons of the road have been deprived of 
that the action was brought by the commis- reasonable facilities for transacting business 
sioners would be disregarded, they being with it: Síaíe v. Des Moines & K. C. È. Co., 
permitted to amend by substituting the 87-644. 

SEC. 2138. Commissioners' schedules of rates—effect. The sched
ules of reasonable maximum rates of charges for the transportation of 
freight and cars, together with the classification of such freights now in 
effect, shall remain in force until changed by the board according to law, 
which, in all actions brought against railway corporations, wherein there 
are involved the charges thereof for the transportation of any freight or 
cars, or any unjust discrimination in relation thereto, shall be taken as prima 
facie evidence in all courts that the rates fixed therein are reasonable and 
just maximum rates of charge for which said schedules have been prepared. 
The board shall f rom time to time, and as often as circumstances may require, 
change and revise such schedules, but the rates fixed shall not be higher 
than established by law. The board shall give notice of its intention to 
revise or change such schedules, by publishing a notice thereof in two 
weekly newspapers published at the seat of government, for two consecu
tive weeks, and the last publication of such notice shall be at least ten days 
before the time fixed for considering the matter, and such notice shall con
tain, in general terms, a statement of the matters the board proposes to 
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consider, and the date "when and the place •where the matter will be taken 
up, and shall be addressed to all persons interested therein. When any 
schedule is thus revised the board must cause notice thei-eof to be published 
for two successive weeks in some public newspaper printed at the seat of 
government, which shall state the date of the taking effect thereof, and it 
shall take effect at the time so stated. A printed copy of such revised 
schedule shall be conspicuously posted by said common carrier in each 
freight office and passenger depot upon all lines affected thereby, and, when 
certified by the board that the same is a true copy prepared by it for the 
railway company or corporation therein named, and that notice thereof had 
been jjublished as required bylaw, shall be received in evidence in all actions 
as prima facie the schedule of such board. [Same, § 17.] 

A schedule of rates having been adopted The original schedule went into effect 
by the commissioners remains in force until without publication of notice: Ibid. 
the publication of a change in rates as herein As to whether the schedule of rates estab-
provided: Hojjper ». Chicago, M. & St. P. li. lished under the previous provisions on the 
Co., 91-839. subject were valid and could be enforced, 

The certificate provided for to authorize see Chfcuyo c6 JV. W. Ii. Co. L: Dey, 35 Fed., 
the receipt in evidence of the schedule may 866; Clacayo, li & Q. Ii. Co. v. Dey, 38 Fed., 
be made by the secretary of the commission 656. 
under its seal: 1 bid. 

SEC. 2139. Complaint of violation of schedule. When any person 
in his own behalf, or in behalf of a class of persons similarly situated, or a 
firm, corporation or association, or any mercantile, agricultural or manu
facturing society, or any body politic or municipal organization, shall make 
complaint to the board of railway commissioners that the rate charged or 
published by any railway company, or the maximum rates fixed by the 
board in the schedule of rates made by it, or the maximum rate fixed by law, 
is unreasonably high or discriminating, the board shall investigate the mat
ter, and, if the charge appears to be well founded, fix a day for hearing the 
same, giving the railway company notice of the time and place thereof by 
mail, directed to any division superintendent, general or assistant superin
tendent, general manager, president or secretary of such company, which 
notice shall contain the substance of the complaint, also the person or per
sons complaining. [Same, § 18.] 

SEC. 2140. Hearing—evidence. Upon the hearing the board shall 
receive any evidence and listen to any arguments offered or presented by 
either party relevant to the matter under investigation, and the burden of 
proof shall not be upon the person or persons making the complaint; but 
it shall add to the showing made at such hearing whatever information itmay 
then have, or can obtain from any source, including schedules of rates 
actually charged by any railway company for substantially the same kind 
of service, in this or any other state. The lowest rates published or 
charged by any railway company for substantially the same kind of 
service whether in this or another state, shall, at the instance of the 
person or persons complaining, be accepted as prima facie evidence of a 
reasonable rate for the services under investigation; and if the railway 
company complained of is operating a line of railroad beyond the state, or 
has a traffic arrangement with any such railway company, the same shall 
be taken into consideration in determining what is a reasonable rate; if it 
be operating a line of railway beyond the state, the rate charged or estab
lished for substantially a similar or greater service by it in another state 
shall also be considered. [Same, § 19.] 

SEC. 2141. Determination. After such hearing and investigation, the 
board shall fix and determine the maximum charges to be thereafter made 
by the railroad company or common carrier complained of, which charge 
shall in no event exceed the one now or hereafter fixed by law; and the 
board shall render their decision in writing, and shall spread the same at 
length in the record to be kept for that purpose; such decision shall speci
fically set out the sums or rate which the railroad company or common 
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carrier so complained of may thereafter charge or receive for the service 
therein named, and including a classification of such freight; and the board 
shall not be limited in their said decision and the schedule to be contained 
therein to the specific case or cases complained of, but it shall be extended 
to all such rates between points in this state, and whatever part of the line 
of railway of such company or common carrier within this state may have 
been fairly within the scope of such investigation; and any such decisions 
so made and entered on record of the board, including any such schedules 
and classifications, shall, when duly authenticated, be received and held in 
all suits brought against any such railroad corporation or common carrier, 
wherein is in any way involved the charges of any such corporation or 
carrier mentioned in said decisions, in any of the courts of this state, as 
prima facie evidence that the rates therein fixed are reasonable maximum 
rates, the same as the schedule made by the board as provided in section 
twenty-one hundred and thirty-eight hereof; and the rates and classifica
tions so established, after such hearing and investigation, shall, from time 
to time thereafter, upon complaint duly made, be subject to revision by the 
board, the same as any other rates and classifications. [Same, § 20.] 

SEC. 2142. Proceedings of commissioners. The board may in all cases 
conduct its proceedings, when not otherwise prescribed by law, in such 
manner as will best conduce to the proper dispatch of business and the 
attainment of justice. A majority of the board shall constitute a quorum 
for the transaction of business, but no commissioner shall participate in 
any hearing or proceeding in which he has any pecuniary interest. It may 
from time to time make or amend such general rules or orders as may be 
necessary for the preservation of order and the regulation of proceedings 
before it, including forms of notice and the service thereof, which shall 
conform as nearly as may be to those in use in the courts of the state. Any 
party may appear before it and be heard in person or by attorney. Every 
vote and official action thereof shall be entered of record, and, upon the 
request of either party or person interested, its proceedings shall be public. 
It shall have a seal, of which courts shall take judicial notice. [Same, § 21.] 

SEC. 2143. Annual reports from companies. The board shall 
require annual reports from all common carriers subject to the provisions 
of this chapter to be made at the same time they make report to the execu
tive council, to cover the same period, and prescribe the manner in which 
specific answers to all questions upon which it may need information shall 
be made. Such report shall show in detail the amount of capital stock 
issued, the amounts paid therefor, and manner of payment; the dividends 
paid; surplus fund, if any; number of stockholders; the funded and floating 
debts and the interest paid thereon; the cost and value of the carrier's 
property, franchises and equipment; the number of locomotive engines and 
cars used in the state, and the number supplied with automatic safety 
couplers, and the kind and number of brakes used, and the number of each; 
the number of employes and the salaries paid each class; the amounts 
expended for improvements each year, how and where expended and the 
character of such improvements; the earnings and receipts from each branch 
of business and from all sources; the operating and other expenses; the 
balance of profit and loss, and a complete exhibit of the financial operations 
thereof each year, including an annual balance sheet. Such reports shall 
also contain such information in relation to rates or regulations concerning 
fares or freights, or agreements, arrangements or contracts with other 
carriers, and other statistics of the road and its transportation, as the board 
may require; and it may prescribe uniformity and methods of keeping 
accounts, as near as may be, and fix a time when such regulations shall 
take effect. The board may also require of any and all common carriers 
subject to the provisions of this chapter such other reports, and fix the time 
for filing the same, as in its judgment shall be necessary and reasonable, 
•which reports shall be in such form, and concerning such subjects, and be 
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from such sources as it shall direct, except as otherwise provided herein. 
Any corporation, company or individual owning or operat ing a railway 
within the state, neglecting or refusing to make the required reports by the 
•date fixed, or fixed by the board, shall be subject to a penalty of one 
hundred dollars for each and every day of delay in making the same after 
the date thus fixed. [24 G. A., ch. 27; 23 G. A., ch. 18; 22 G. A., ch. 28, § 
22; 17 G. A., ch. 77, §§ 5-7; C.73, §§ 1280-2.] 

S E C . 3144. Extort ion—penal ty . If any rai lway corporation or car
rier subject to the provisions of this chapter shall charge, collect, demand 
•or receive more than a fair and reasonable ra te of toll or compensation for 
the transportat ion of passengers or freight of any description, or for the use 
and transportat ion of any railway car upon its t rack or any of the branches 
thereof, or upon any railroad within the state which it has the r ight , license 
-or permission to use, operate or control, or shall make any unjust and 
unreasonable charge prohibited in this chapter, it shall be deemed gui l ty of 
•extortion, and be dealt with as hereinafter provided; and if any such rail
road corporation or common carrier shall be found guil ty of any unjtist dis
crimination as defined in this chapter, it shall, upon conviction thereof, be 
-dealtwith as hereinafter provided. [22 G. A., ch. 28, § 23; 17 G. A., ch. 77, 
§§ 12, 13.] 

S E C . 2145. Discr iminat ion—punishment . If any such rai lway cor
poration shall charge, collect or receive for the transportat ion of any pas
senger or freight of any description upon its railroad, for any distance 
Avithin the state, a greater amount of toll or compensation than is at the 
same time charged, collected or received for the t ransportat ion in the same 
direction of any passenger or like quanti ty of freight of the same class, 
«ver a greater distance of the same railway; or if it shall charge, collect or 
receive at any point upon its road a higher ra te of toll or compensation for 
receiving, handling or delivering freight of the same class and quanti ty than 
it shall at the same time charge, collect or receive a t any other point upon 
the same rai lway; or if it shall charge, collect or receive for the t ransporta
tion of any passenger or freight of any description over its rai lway a 
greater amount as toll or compensation than shall at the same time be 
charged, collected or received by it for the t ransporta t ion of any passen
g e r or like quantity of freight of the same class being t ranspor ted in the 
same direction over any portion of the same rai lway of equal distance; or 
if it shall charge, collect or receive from any person a higher or grea ter 
amount of toll or compensation than it shall at the same time charge, col
lect or receive from any other person for receiving, handling or delivering 
freight of the same class and like quanti ty a t the same point upon i ts rail-
Avay; or if it shall charge, collect or receive from any person for the trans
portation of any freight upon its railway a h igher or grea te r r a t e of toll or 
•compensation than it shall at the same time charge, collect or receive from 
any other person or persons for the t ransportat ion of the l ike quant i ty of 
freight of the same class being t ransported from the same point in the 
same direction over equal distances of the same rai lway; or if it shall 
charge, collect or receive from any person for the use and t ransportat ion 
•of any railway car or cars upon its railroad for any distance, a grea ter 
amount of toll or compensation than is at the same time charged, collected 
or received from any other person for the use and t ransporta t ion of 
any railway car of the same class or number, for a like purpose, being 
transported in the same direction over a grea te r distance of the same 
railway; or if it shall charge, collect or receive from any person for 
the use and transportat ion of any rai lway car or cars upon its ra i lway a 
h igher or greater compensation in the aggrega te than i t shall , a t the same 
time, charge, collect or receive from any other person for the use and 
transportat ion of any railway car or cars of the same class for a l ike pur
pose, being transported from the same original point in the same direction, 
over an equal distance of the same railway; all such discriminating rates , 
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charges, collections or receipts, whether made directly or by means of any 
rebate, drawback, or other shift or evasion, shall be received as prima facie 
evidence of the unjxist discriminations prohibited by this chapter; and it. 
shall not be a sufficient excuse or justification thereof on the part of said 
railway corporation that the station or point at which it shall charge, col
lect or receive less compensation in the aggregate for the transportation of 
such passenger or freight, or for the use and transportation of such rail
way car the greater distance than for the shorter distance, is a station or 
point at which there exists competition with another railway or other 
transportation line. This section shall not be construed so as to exclude 
other evidence tending to show any unjust discrimination in freight or pas
senger rates. The provisions of this section shall apply to any railway, 
the branches thereof, and any road or roads which any railway corporation 
has the right, license or permission to use, operate or control, wholly or in 
part, within this state; but shall not be so construed as to prevent railway 
corporations from issuing commutation, excursion or thousand-mile tickets, 
if the same are issued alike to all applying therefor. [22 G. A., ch. 28, §• 
24.] 

SEC. 2146. Discrimination as to quant i ty . No such common carrier 
shall charge, collect, demand or receive more for transporting a car of 
freight than it at the same time charges, collects, demands or receives per 
car for several cars of a like class of freight over the same railway, for the 
same distance, in the same direction; nor charge, collect, demand or x-eceive-
more for transporting a ton of freight than it charges, collects, demands or 
receives per ton for several tons of freight under a car-load of a like class 
over the same railway, for the same distance, in the same direction; nor 
charge, collect, demand or receive more for transporting a hundred pounds 
of freight than it charges, collects, demands or receives per hundred for sev
eral hundred pounds of freight, under a ton, of a like class, over the same 
railway, for the same distance, in the same direction; and all such discrimi
nating rates, charges, collections or receipts, whether made directly or by 
means of any rebate, drawback, or other shift or evasion, shall be received 
as prima facie evidence of the unjust discrimination prohibited by this chap
ter; but for the protection and development of any new industry within the-
state, such railway company may grant concessions or special rates for any 
agreed number of car-loads, which rates shall first be approved by the board 
of commissioners, and a copy thereof filed in its office. [Same, § 25.] 

SEC. 2147. Pena l ty for discrimination. Any such corporation guilty 
of extortion, or of making any unjust discrimination as to passenger or 
freight rates, or the rates for the use and transportation of railway cars, or 
in receiving, handling or delivering freights, shall, upon conviction thereof, 
be fined in any sum not less than one thousand nor more than five thousand 
dollars for the first offense, and for each subsequent offense not less than 
five thousand nor more than ten thousand dollars,—such fine to be imposed 
in a criminal prosecution by indictment; or shall be subject to the liability 
prescribed in the next succeeding section, to be recovered as therein pro
vided. [Same, § 26.] 

SEC. 2148. Forfei ture. Any such railway corporation guilty of extor
tion, or of making any unjust discrimination as to passenger or freight rates, 
or the rates for the use and transportation of railway cars, or in receiving, 
handling or delivering freights, shall forfeit and pay to the state not less than 
one thousand nor more than five thousand dollars for the first offense, and 
not less than five thousand nor more than ten thousand dollars for each 
subsequent offense, to be recovered in a civil action in the name of the 
state; and the release from liability or penalty provided for in this chapter 
shall not apply to a criminal prosecution under the last preceding section, 
or to a civil action under this section. [Same, § 27.] 

SEC. 2149. Suits by commissioners. When the board has reason to-
believe that any railway corporation or carrier subject to the provisions of 
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this chapter has been guilty of extortion or unjust discrimination, it shal l 
immediately cause actions to be commenced and prosecuted against such 
railway corporation or carrier, which may be brought in any county of the 
s ta te through or into which the line of the corporation sued may extend, and i t 
may on behalf of the state employ counsel to assist the at torney-general in 
conducting such actions. No actions thus commenced shall be dismissed 
unless they and the attorney-general consent thereto. The court in its dis
cretion may give preference to such actions over all other business, except 
criminal cases. [Same, § 28.] 

S E C . 2160. F r e e transportat ion or reduced rates . Nothing in th i s 
chapter shall apply to the transportation, s torage or handling of proper ty 
free or at reduced ra tes for the United States, this state, or municipal gov
ernments, by common carriers, nor for charitable purposes, or to and from 
fairs and expositions for exhibition thereat , nor for the employes thereof or 
their families, or pr ivate property or goods for the family use of such 
employes, nor from giving reduced ra tes to the quarterinaster-general of 
Iowa for the t ransportat ion of officers or enlisted men of the Iowa national 
guard, when travel ing under the orders of the commander-in-chief, or to 
ministers of religion, nor from giving free t ransporta t ion to their own offi
cers and employes, and their families dependent upon them for support, 
nor to persons in charge of live stock being shipped, from point of ship
ment to destination and return, nor to prevent the officers of any railway 
company from exchanging passes or t ickets with other rai l road companies 
for their officers and employes; and nothing in this chapter shall in any way 
abridge or a l ter the remedies now existing at common law or by statute, but 
the pro visions thereof are in addition to such remedies. [26 G. A., ch. 34; 
22 G. A., ch. 28, § 29.] 

S E C . 2151. Commiss ioners transported free. The commissioners and 
their secretary shall be carried free, while perfox*ming the i r duties, on al l 
railroads and t ra ins in the state, and may take with them exper ts or other 
agents, who shall be carried free. [22 G. A., ch. 28, § 30.] 

S E C . 2152. Jo int rates . The preceding sections of this chapter shal l 
not be construed to prohibit the making of ra tes by two or more railway 
companies for the transportat ion of proper ty over two or more of their 
respective lines within the state; and a less charge by each of said com
panies for its portion of such joint shipment than it charges for a shipment 
for the same distance wholly over its own line within the s ta te shal l not be 
considered a violation of said chapter, and shall not render such company 
liable to any of the penalties thereof; but the provisions of this section shall 
not be construed to permit railway companies establishing joint ra tes to 
make thereby any unjust discrimination between the different shipping 
points or stations upon their respective lines between which joint ra tes are 
established, and any such unjust discrimination shall be punished in the 
manner and by the penalties provided by this chapter. [23 G. A., ch. 
17, § 1.] 

S E C . 2163. Connecting l ines . All railway companies doing business in 
this state shall, upon the demand of any person or persons interested, 
establish reasonable joint through ra tes for the t ransportat ion of freight 
between points upon their respective lines within th is state, and shall 
receive and t ranspor t freight and cars over such route or routes as the ship
per shall direct. Car-load lots shall be transferred without unloading from 
the cars in which such shipments were first made, unless such unloading 
into other cars shall be done without charge therefor to the shipper or 
receiver of such cars lots, and unless such transfer be made without unrea
sonable delay; and less than car-load lots shall be transferred into the con
necting rai lway's cars at cost, which shall be included in and made a pa r t of 
the joint ra te adopted by such railway companies, or established as pro
vided in this chapter. [Same, § 2.] 
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This provision relating to the establish- other causes, the railroads may cause theh-
meut of joint rates over connecting lines action to be reviewed and corrected: I bid. 
within the state, held not unconstitutional: The railroad companies are not compelled 
Burlington, C. J?. & JST. Jt. Co. v. Dey, 82-312. to enter involuntarily into contract relations 

I t will be presumed that the ' railroad with each other, but the statute simply pro-
commissionei's will rightly discharge their vides that in case of failure to adopt joint 
duties, and will fix reasonable and just joint rates, the railroad commissioners shall pre-
through rates. If these officers fail in their scribe them, and the company shall not be 
duty, from errors of judgment or from permitted to chai-ge more: 1 bid. 

SEC. 2154. Reasonable through, rates—no discrimination. "When 
shipments of freight to be transported between different points within the 
state are required to be carried by two or more railway companies operat
ing connecting lines, such railway companies shall transport the same a t 
reasonable through rates, and shall at all times give the same facilities and 
accommodations to local or state traffic as they give to interstate traffic over 
their lines of road. [Same, § 2.] 

SEC. 2155. Schedules of joint rates. In the event that said railway 
companies fail to establish through joint rates, or fail to establish and 
charge reasonable rates for such through shipments, it shall be the duty of 
the board of railroad commissioners, upon the application of any person, 
interested, to establish such rates for the shipment of freight and cars over-
two or more connecting lines of railroad in the state; and in the making 
thereof, and in changing or revising the same, they shall be governed, as 
nearly as may be, by the provisions of the preceding sections of this 
chapter, and shall take into consideration the average of rates charged by 
said railway companies for shipments within this state for like distances 
over their respective lines, and rates charged by the railway companies 
operating such connecting lines for joint interstate shipments for like dis
tances. The rates established by the board shall go into effect within ten. 
days after the same are promulgated, and from and after that time a sched
ule thereof shall be prima facie evidence in all the courts of this state that 
the rates therein fixed are just and reasonable for the joint transportation 
of freight and cars upon the railroads for which such schedules have been 
fixed. [24 G. A., ch. 25; 23 G. A., ch. 17, § 3.] 

The joint rates fixed by commissioners ule: State v. Chicago, B. & Q. It. Co., 90-594. 
are not absolute, but prima facie evidence Therefore a schedule of such joint rates 
only of their reasonableness and justness: can be adopted on notice only as required by 
Burlington, C. It. <& N. It. Co. v. Dey, 82-312. these sections and cannot be treated as an 

A rate fixed to govern two or inore roads amendment or modification of the schedule 
as to the shipment which passes over all of of rates under the general sections providing 
them is in legal effect a joint rate and a for a schedule even though the rates under 
schedule for such rates is to be adopted in the joint rate schedule are simply a propor-
pursuance of the provisions of these sections tion of the rates under the general schedule: 
and not under other sections authorizing the Ibid. 
commissioners to establish a general sched-

SEC. 2156. Division of joint rates. Before the promulgation of such 
rates, the board shall notify the railroad companies interested of the sched
ule of joint rates fixed, and give them a reasonable time thereafter to agree 
upon a division of the charges provided for therein. If such companies fail 
to agree upon a division, and to notify the board thereof, it shall, after a 
hearing of the companies interested, decide the same, taking into considera
tion the value of terminal facilities and all the circumstances of the haul, 
and the division so determined by it shall, in all controversies or actions 
between the railway companies interested, be prima facie evidence of a 
just and reasonable division thereof. [23 G. A., ch. 17, § 4.] 

SEC. 2157. Unreasonable charges—penalty. Every unjust and 
unreasonable charge for the transportation of freight and cars over two or 
more railroads in this state is prohibited, and every company making such 
unreasonable and unlawful chai'ges, or otherwise violating the provisions 
of this chapter, shall be punished as provided in this chapter for the making 
of unreasonable charges for the transportation of freight and cars over a. 
single line of railroad by a single railway company. [Same, § 5.] 
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CHAPTER 8. 
OF TELEGRAPH AND TELEPHONE LINES. 

SECTION 2158. Right of way. Any person or firm, and any corporation 
organized for such purpose, within or without the state, may construct a 
telegraph or telephone line along the public roads of the state, or across 
the rivers or over any lands belonging to the state or any private individual, 
and may erect the necessary fixtures therefor. "When any road along which 
said line has been constructed shall be changed, the person, firm or cor
poration shall, upon ninety days' notice in writing, remove said lines to 
said road as established. The notice may be served upon any agent or 
operator in the employ of such person, firm or corporation. [19 G. A., ch. 
104; C.73, § 1324; R., § 1348; C 5 1 , § 780.] 

Both telegraph and telephone are used to telegraph companies wore' ingenei'al ap-
for distant communication by means of wire plicable to telephone companies: Iowa Union 
stretched over different jurisdictions. The Telephone Co. v. Board of Equalization, 67-
fundamental principle in each, by which 250; Franklin v. Northwestern Telephone Co., 
communication is procured, is the same, and 69-97. 
prior to any mention of telephone companies As to taxation of such companies, see \\ 
it was held that the statutes with reference 1328-1332. 

SEC. 2159. How constructed. Such fixtures shall not be so con
structed as to incommode the public in the use of any road or the naviga
tion of any stream; nor shall they be set up on the private grounds of any 
individual without paying him a just equivalent for the damage he thereby 
sustains. [C. 73, § 1325; R., % 1349; C'51, § 781.] 

SEC. 2160. Damages assessed. If the person over whose lands such 
telegraph or telephone line passes claims more damages therefor than the 
proprietor of such line is willing to pay, the amount thereof may be 
determined in the same manner as provided for taking private property for 
works of internal improvement. [C'73, § 1326; R., § 1350; C'51, § 782.] 

SEC. 2161. Liability for refusing to transmit messages. If the 
proprietor of any telegraph or telephone line within the state, or the per
son having the control and management thereof, refuses to furnish equal 
facilities to the public and to all connecting lines for the transmission of 
communications in accordance with the nature of the business which it 
undertakes to carry on, or to transmit the same with fidelity and without 
unreasonable delay, the law in relation to limited partnerships, corpora
tions, and to the taking of private property for works of internal improve
ment, shall not longer apply to them, and property taken for the use 
thereof without the consent of the owner may be recovered by him. [C. 
73, § 1327; R., § 1351; C. '51, § 783.] 

SEC. 2162. Penalty. Any person employed in transmitting messages 
by telegraph or telephone must do so with fidelity and without unreason
able delay, and if any one wilfully fails thus to transmit them, or intention
ally transmits a message erroneously, or makes known the contents of any 
message sent or received to any person except him to whom it is addressed, 
or his agent or attorney, or wilfully and wrongfully takes or receives any 
telegraph or telephone message, he is guilty of a misdemeanor. [C. 73, § 
1328; R., § 1352; C'51, § 784.] 

This does not excuse an operator from ness in an action between them as to the 
producing the telegrams which have passed transaction to which they relate: Woods v. 
between parties when subpoenaed as a wit- Miller, 55-168. 

SEC. 2163. Liable for mistakes. The proprietor of a telegraph or 
telephone line is liable for all mistakes in transmitting or receiving mes
sages made by any person in his employment, or for any unreasonable 
delay in their transmission or delivery, and for all damages resulting from 
failure to perform the foregoing or any other duty required by law, the 
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provisions of any contract to the contrary notwithstanding. [C. 73, § 1329; 
R., § 1353; C.'51, §785.] 

A telegraph company enjoys a public use 
and eminent domain may be exercised in its 
behalf, and its rates may be regulated by 
legislation. Also it is bound to serve all 
alike and to exercise due care in the dis
charge of its duties: Mentzer v. Western Union 
Tel. Co., 62 N. W., 1. 

While it is not an insurer of the delivery 
of messages, it is liable for negligence in 
transmitting or delivering, and this liability 
is either in contract or tort: Ibid. 

Whether the action against the company is 
founded in contract or in tort, it is liable for 
mental suffering which could reasonably 
have been anticipated as the consequence 
of the negligent failure to deliver a message: 
Ibid. 

A company may insert, in a contract under 
which a message is sent, a condition exempt
ing it from liability for mistake made from 
unavoidable causes, provided proper instru
ments have been used and proper care and 
skill exercised by the company's employes to 
a,void or prevent mistake; but it cannot make 
general printed regulations which shall have 
the effect to relieve it from liability for im
proper conduct or negligence of its servants: 
Sweatland v. III. & Miss. 111. Co., 27-433: 
Manville v. Western Union Tel. Co., 37-214. 

Where the company has been released 
from liability except for its own negligence 
the party seeking to recover from it must 
make out such negligence: I bid. 

A telegraph company may contract to re
strict its liability, but it cannot contract 
against its own negligence in failing to trans
mit and deliver a message: Hurkness v. West
ern Union Tel. Co., 73-190. 

A telegraph company, cannot, by contract, 
excuse itself from liability for negligent fail
ure to transmit a message: Garrett v. West-
em U. Tel. Co., 83-257. 

Where the company failed to send a mes
sage directing that the markets be forwarded 
to the sender, he being a cattle buyer, held, 
that the company was liable for loss of the 
sender incurred in the purchase of cattle by 
reason of not being advised as to the market 
price: Ibid. 

To entitle a party to recover for a mistake 
in the transmission of a message he must 
prove something more than mistake and 
damage. He must show that the mistake 
was caused by the fault of the company, and 
that it might have been avoided if defend
ant's instruments had been good ones and 
its agents had been skillful operators and 
exercised the proper diligence in respect to 
the transmission and receipt of the message 
in question: Aikin v. Western Union Tel. Co., 
€9-31. 

An instruction imposing liability upon a 
company upon proof of a mistake without 
evidence of negligence, and also the bur
den of proving that there was no negligence 
by reason of the mistake occurring through 
uncontrollable causes, held erroneous: Ibid. 

In an action to recover damages for mis
take in the transmission of a message, held, 
that the plaintiff to whom the message was 

delivered might testify as to what the mes
sage directed, as tending to show his good 
faith in acting thereunder, such evidence 
bearing upon the question whether the 
plaintiff, in the exercise of ordinary dili
gence and intelligence was authorized to in
terpret the language of the dispatch as he 
did: Ibid. 

An action for mistake in the transmis
sion of a message from a broker to his prin
cipal may be brought by the principal in his 
own name: Ibid. 

Where an agent sends or receives a tele
gram for the benefit and use of an undis
closed principal, such principal may recover 
damages sustained by reason of the negli
gence or delay of the company in delivering 
it, and the recovery cannot be limited to the 
amount which the agent could have recovered 
for damages sustained by him individually: 
Hurkness v. Western Union Tel. Co., 73-190. 

The action against a telegraph company 
for non-delivery of a message may be brought 
by the person to whom the message is ad
dressed: Mentzer v. Western Union Tel. Co., 
62 N. W., 1. 

The person to whom a dispatch is sent, 
oven though sent by one under no obliga
tion to send it may recover from the tele
graph company damages caused by delay in 
the transmission: Herrón v. Western Union 
Tel. Co., 90-129. 

Knowledge that a telegram relates to a 
proposed sale of property will charge the 
company with notice of any damages re
sulting from failure or delay to deliver it: 
Ibid. 

The property proposed to be sold not hav
ing a market value, the damage will be the 
difference between what the property might 
have been sold for if the telegram had been 
promptly delivered and what it was actually 
sold for afterward in the exercise of reason
able diligence to effect a sale, the expense of 
keeping the property until such sale is ef
fected being added: Ibid. 

Failure to deliver promptly under the 
circumstances of the case, held, to have been 
the result of negligence on the part of the 
agent charged with delivering it: Ibid. 

Where a person telegraphed a commis
sion firm with which he was in the habit of 
doing business and with which he had an 
arrangement that when he telegraphed for 
market reports a failure to respond should 
indicate that there were no changes since 
the previous report, held, that there having 
been negligence on the part of the company 
in failing to deliver the telegram and the 
market having fallen the company was liable 
for the loss estimated on the basis of the fall 
of the market price, it having been known 
to the agent of the company that the plain
tiff was in the business of buying cattle and 
was in the habit of telegraphing for the 
price on which to base such purchases: Gar
rett o. Western Union Tel. Co., 92-449. 

Also held, that the damage should be 
based on the difference in price in the Chi-
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cago market for which the cattle were City market where the cattle were actually 
bought and not on the prices in the Kansas purchased: Ibid. 

SEC. 2164. Negligence presumed—notioe of claim. In any action 
against any telegraph or telephone company for damages caused by 
erroneous transmission of a message, or by unreasonable delay in delivery 
of a message, negligence on the part of the telegraph or telephone com
pany shall be presumed upon proof of erroneous transmission or of 
unreasonable delay in delivery, and the burden of proof that such error or 
delay was not due to negligence upon its part shall rest upon such com
pany; but no action for the recovery of such damages shall be maintained 
unless a claim therefor is presented in writing to such company, officer or 
agent thereof, within sixty days from time cause of action accrues. [26 G. 
A., ch. 108.] 

CHAPTER 9. 
OF EXPRESS COMPANIES. 

SECTION 2165. Subject to regulations. All express companies oper
ating and doing business in this state are hereby declared to be common 
carriers, and all laws, so far as applicable, now in force or hereafter enacted, 
regulating the transportation of property by railroad companies, shall apply 
with equal force and effect to express companies. [26 G. A., ch. 33, § 1.] 

As to taxation of such companies, see l'i 1345, 1346. 

S E C 2166. Supervision by railroad commissioners—schedule of 
rates. The railroad commissioners of this state shall have general super
vision of all express companies operating and doing business in this state; 
and shall inquire into any unjust discrimination, neglect or violation of the 
laws of this state governing common carriers, by any express company 
doing business therein, or by the officers, agents or employes thereof; and 
said railroad commissioners are empowered and directed to make for each 
express company doing business in this state, as soon as practicable, a 
schedule of "reasonable maximum charges or rates for transporting any 
kind of property carried by such express company. [Same, § 2.] 

4 9 



770 
§§ 2167-2171 MILITIA. Tit. XI, Ch. 1. 

TITLE XI. 
OF THE MILITIA. 

C H A P T E R 1. 

OF THE MILITIA. 

S E C T I O N 2167. W h o const i tute—exemptions . The military force of 
the state shall consist of all able-bodied male citizens between the ages of 
eighteen and forty-five years, not exempt from such service under the laws 
of the United States, except honorably discharged soldiers, sailors and 
marines of the United States, who shall be exempt from mili tary service in 
this state at their option. The assessors shall re turn to the auditor with 
the annual assessment a complete enumeration of such persons, which may 
be revised and corrected by the board of supervisors at its June session in 
each even-numbered year, or a t such other time as the governor may direct, 
and the auditor shall certify to the adjutant-general a t rue copy of such 
corrected list, and in each odd-numbered year he shall certify the number 
of names on the list. But no person having conscientious scruples against 
bearing arms shall be compelled to do military duty in time of peace. [26 
G. A., ch. 102, § 1; 18 G. A., ch. 74, §§ 1, 2.] 

S E C . 2168. I o w a national guard. The active militia shall be desig
nated " T h e Iowa National Guard, " hereinafter referred to as " t h e guard, ' ' 
recruited by volunteer enlistments, and shall consist of four regiments of 
infantry, and, at the discretion of the commander-in-chief, of two batteries 
of artil lery and two troops of cavalry, and the necessary staff departments, 
with such other officers and enlisted men as are hereinafter prescribed. [26 
G. A., ch. 102, § 6; 24 G. A., oh. 31, § 2; 20 G. A., ch. 65, § 1; 18 G. A., ch. 
74, § 9.] 

S E C . 2169. Governor to call out. "When a requisition shal l be made 
by the president of the United States for troops, the governor, as com
mander-in-chief, shall order into service the national guard of the state, or 
such portion thereof as may be necessary, and, if insufficient, so many of 
the militia as is required, designating the same by draft if a sufficient num
ber shall not volunteer, and shall organize the same and commission offi
cers therefor; and while so in service the national guard and militia shall 
be subject to the same regulations and receive from the state the same com
pensation and subsistence as the army of the United States receives. [26 
G. A., ch. 102, § 2; 24 G. A., ch. 31, § 1; 18 G. A., ch. 74, § 3.] 

S E C . 2170. W h e n . The commander-in-chief shall have power in cases 
of insurrection, invasion or breaches of the peace, or imminent danger 
thereof, to order into the service of the state such of its military force as he 
may think proper, and under the command of such officers as he shall 
designate. [26 G. A., ch. 102, § 3; 18 G. A., ch 74, § 4.] 

If the national guards are called out by to be paid out of the state treasury by the 
the governor to prevent breaches of the order of the executive council. (See \ 170): 
peace, their compensation and expenses are Prime v. McCarthy, 92-569. 

S E C . 2171. Sheriff m a y call. In case of any breach of the peace, 
tumult, riot or resistance to process, or imminent danger thereof, the sheriff 
of any county may call for aid upon the commanding officer of any military 
company within his county, immediately notifying the governor of such 
action, and such officer shall order into service the military force, or any 
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par t thereof under his command, in aid of the civil authority. [26 G. A., ch. 
102, § 4 ; 1 8 G . A. ,ch . 74, §5 . ] 

S E C . 2172. Command. The command of any force called into service 
under this chapter shallj ievolve upon the senior officer of such force, unless 
otherwise ordered by the commander-in-chief. [26 G.A., ch. 102, § 5; 18 G. 
A., ch. 74, § 6.] 

S;EC. 21173. Brigades—enl is tments . The guard shall be organized 
into not more than two brigades, each to be commanded by a brigadier-
.general, to which the commander-in-chief shall assign all regiments , bat
talions and companies. All enlistments therein shall be for th ree years, 
and re-enlistments for one, two or three years, as the soldier may elect, and 
made by signing enlistment papers prescribed by the adjutant-general and 
taking the following oath or affirmation, which may be administered by the 
enlisting officer, to wit: " Y o u do solemnly swear (or affirm) t ha t you will 
bear t rue allegiance to, and that you will support, the constitution of the 
United States and tha t of the state of Iowa, and will, as a member of the 
Iowa national guard, serve the state of Iowa faithfully dur ing your term 
of service, unless sooner discharged, or you cease to be a citizen thereof, 
and that you will obey the orders of the commander-in-chief and of such 
officers as may be placed over you, and the laws governing the mili tary 
forces of Iowa. " [26 G. A., ch. 102, § 7; 24 G. A., ch. 31, § 3; 18 G. A., ch. 
74, § 10.] 

S E C . 2174. Staff of commander-in-chief . The staff of the com
mander-in-chief shall consist of an adjutant-general, quartermaster-general , 
inspector-general, commissary-general,a surgeon-general, a judge-advocate-
general, a general inspector of small arms practice, a chief of engineers, a 
chief signal officer, a mili tary secretary, and seven aides. They shal l be 
appointed and commissioned by the commander-in-chief, and shall hold 
office until their successors are appointed and commissioned. The adjutant-
general shall have rank of brigadier-general. In time of peace, t he chiefs 
of departments shall have rank of colonel, the mili tary secre tary shal l 
have rank of major, and the aides shall have rank of colonel. [26 G. A., ch. 
102, § 8; 24 G. A., ch. 31, § 4; 22 G. A., ch. 82, § 43; 18 G. A., ch. 74, § 11.] 

S E C . 2175. Adjutant-general . The adjutant-general shal l issue and 
transmit all orders of the commander-in-chief, and shal l keep a record of 
appointments, of all officers commissioned by the governor, of all general 
and special orders and regulations, and of such mat ters as per ta in to the 
organization of the mili tary force and his duties. He shall reside a t the 
capital and hold his office a t the pleasure of the governor; except in times 
of war or public danger, he shall perform the duties of quartermaster-
general. He shall have charge of the state arsenal and grounds, and receive 
and issue all ordnance stores and camp equipments on the order of the 
commander-in-chief. The adj utant-general shall furnish at the expense of the 
state such blanks and forms as shall be approved by the commander-in-chief. 
He shall in each odd-numbered year make out a detailed repor t for the pre
ceding two years of the transactions of his office, the expenses thereof, and 
such other matters as shal l be required by the governor, who may at any 
time require a similar report . [26 G. A., ch. 102, § 9; 24 G. A., ch. 31, § 4; 
22 G. A., ch. 82, § 43; 18 G. A., ch. 74, § 11.] 

S E C . 2176. Generals—election and staff of. The brigadier-general of 
each brigade shall be elected by the officers and enlisted men thereof, and 
shall hold his office for five years, or until his resignation shall have been 
accepted or he is dismissed by sentence of court-martial. On recommenda
tion of the brigade-commander, the governor shall appoint and commission 
two aides, with rank of first lieutenant, as the personal staff of the brigade-
commander. The commander of each brigade shall appoint by warrant, 
countersigned by the assistant adjutant-general, such non-commissioned 
staff officers as the commander-in-chief may think proper, and may enlist 
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two men to serve as orderlies. [26 G. A., ch. 102, § 10; 24 G. A., ch. 31, § 
5; 18 G. A., ch. 74, § 12.] 

SEC. 2177. Regiments—officers of. A regiment shall consist of not 
less than eight nor more than twelve companies. A colonel and lieutenant-
colonel of the regiment and a major for each battalion shall be elected by 
the officers and enlisted men of the regiment, and each officer shall hold 
office for five years, or until his resignation shall have been accepted or he 
is dismissed by sentence of court-martial. [26 G. A., ch. 102, § 11; 24 G. 
A., ch. 31, § 6; 20 G. A., ch. 65, § 2; 18 G. A., ch. 74, § 13.] 

SEC. 2178. Regimental staff—band. The regimental staff shall be 
appointed and commissioned by the governor on recommendation of the 
regimental commander, and shall consist of an adjutant, with rank of 
captain; a chaplain, with rank of captain; a quartermaster, with rank of 
first lieutenant; a commissary of subsistence, with rank of first lieutenant; 
and an adjutant, with rank of first lieutenant for each battalion. The com
mander of each regiment shall appoint by warrant, countersigned by the 
adjutant, the non-commissioned staff, consisting of a regimental sergeant-
major, and a sergeant-major for each battalion, a quartermaster-sergeant, a 
commissary-sergeant, a color-sergeant, an ordnance-sergeant, and a chief 
trumpeter. The commissions of regimental staff officers shall expire 
when the officer nominating them, or his successor, shall make new nomi
nations for their respective offices, and such nominations shall be confirmed 
by the commander-in-chief. Each regimental commander may cause to be 
enlisted and organized a band composed of a chief musician, two principal 
musicians, a drum major, and not more than twenty privates, under the 
leadership of such chief musician. The members of such bands shall be sub
ject to the same regulations as other enlisted men. The regimental com
mander, on the recommendation of the captain, shall appoint the non-com
missioned officers of each company, by warrant countersigned by the adju
tant. [26 G. A., ch. 102, §§ 12, 13; 24 G. A., ch. 31, § 6; 20 G. A., ch. 65, § 
2; 18 G. A., ch. 74, § 13.] 

SEC. 2179. Company—officers of. A company shall consist of a cap
tain, a first lieutenant, a second lieutenant, five sergeants, four corporals, 
two musicians, and not less than forty nor more than sixty-four privates 
and non-commissioned officers. A company of cavalry or artillery shall 
have the same officers and non-commissioned officers, and a commissary-
sergeant, a veterinary sergeant, and a saddler sergeant. In time of war or 
public danger the commander-in-chief may increase the enlisted strength 
of such companies as he may deem necessary. The company officers shall 
be elected by the officers and enlisted men of the company, and shall hold 
office for five years, unless their resignation shall have been accepted or 
they are dismissed by sentence of court-martial. [26 G. A., ch. 102, § 14; 
24 G. A., ch. 31, § 8; 18 G. A., ch. 74, § 15.] f 

SEC. 2180. Elections of officers. All elections of company officers 
shall be ordered by the regimental commander. All elections of field and 
general officers shall be ordered by the commander-in-chief. Such orders 
shall be sent to the commanding officer of the company in which said elec
tion is ordered, who shall issue his order for such election, giving at least 
six days' notice thereof, by posting in three public places accessible to the 
members of his command, and, where practicable, the same shall be pub
lished in one or more newspapers in the county where said company is 
located. All voting shall be in person and by ballot, and a majority of all 
votes cast shall elect. The senior officer present at such election shall 
preside. The returns of elections attested by the presiding officer shall be 
made within five days from the date thereof to the commanding officer of 
the regiment, who shall promptly forward the same through military chan
nels to the adjutant-general, who, upon approval of the commander-in-chief, 
shall issue commissions accordingly. At the organization of a new com
pany, the election shall be conducted under such regulations as the adjutant-
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general shall prescribe. [26 G. A., ch. 102, § 15; 24 G. A., ch. 31, § 8; 18 
G. A., ch. 74, § 15.] 

S E C . 2181. Medical and staff departments . The medical department, 
in addition to the surgeon-general, shall consist of a deputy surgeon, with 
rank of lieutenant-colonel, for each brigade; one surgeon, with r ank of 
major and an assistant surgeon for each regiment, and an additional 
assistant surgeon for each twelve-company regiment. Assistant surgeons 
for the first five years of commission shall have r ank of first lieutenant, 
after which they shal l have rank of captain. The enlisted men of the med
ical department shal l consist of a hospital steward for each regiment;, and 
one acting hospital s teward for each assistant surgeon, and such number of 
privates as the commander-in-chief may prescribe. The o ther staff depart
ments, in addition to the heads of departments and personal aides and regi
mental staff, shall be as follows: an assistant adjutant-general, with rank 
of major; an assistant inspector-general, with rank of major; a judge-advo
cate, with rank of major; an inspector of small arms practice, with r ank of 
major; an engineer officer, with rank of captain; a signal officer, with r ank 
of captain; a quartermaster, with rank of captain; and a commissary of sub
sistence, with r ank of captain, for each brigade; and an inspector of small 
arms practice, with rank of captain; an engineer officer, with r ank of first 
lieutenant; a signal officer, with rank of first lieutenant, for each regiment, 
and such non-commissioned officers and enlisted men as the commander-in-
chief may prescribe, for engineer and signal departments . The com
mander-in-chief shall detail the officers and enlisted men of the staff depart
ment for duty with the brigades and regiments upon recommendation of 
their respective chiefs. All staff officers except heads of departments, aides 
to the commander-in-chief, regimental staff and personal aides to brigadier-
general, shall be appointed and commissioned by the commander-in-chief 
for five years on the recommendation of the chiefs of their respective 
departments, selected by examination under such rules as the chiefs may 
prescribe. [26 G. A., ch. 102, §§ 30, 43-5.] 

S E C . 2182. Rules . Every company and regimental band may make 
rules for its own government, not in conflict with this chapter and general 
orders or regulations, subject to the approval of the regimental commander. 
[26 G. A., ch. 102, § 16; 18 G. A., ch. 74, § 16.] 

S E C . 2183. Term of service—resignation—discharge. Every officer 
of the guard shall be held to duty for the full term of his commission, unless 
his resignation shall have been sooner accepted, or he shall have been dis
missed by sentence of court-martial. Every enlisted man of the guard shall 
be held to duty for the full term of his enlistment from the time he becomes 
an active member thereof, unless regular ly discharged for good and suffi
cient cause by the regimental commander, approved by the commander-in-
chief. All members thereof, serving the full term for which they are com
missioned or enlisted in the guard, shall, on application, be entit led to an 
honorable discharge exempting them from military duty except in time of 
war or public danger. [26 G. A., ch. 102, § 17; 24 G. A., ch. 31, § 9; 18 G. 
A., ch. 74, § 17.] 

S E C . 2184. Parades — encampments . The guard may parade for 
encampment or drill not less than three nor more than ten days annually, 
by company, battalion, regiment or brigade as ordered by commander-in-
chief. [26 G. A., ch. 102, § 18; 24 G. A., ch. 31, § 10; 20 G. A., ch. 65, § 4; 
18 G. A., ch. 74, § 21.] 

S E C . 2185. Transportation. The quartermaster-general shal l provide 
transportation to and from the encampments and points of active service. 
[26 G. A., ch. 102, § 19; 24 G. A., ch. 31, § 10; 20 G. A., ch. 65, § 4; 18 G. A., 
ch. 74, § 21.] 

S E C . 2186. Disc ipl ine . The organization, equipment, discipline and 
military regulations of the guard shall conform to the regulations for the 
government of the army of the United States, except as otherwise provided. 
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The commander-in-chief may at any time change the organization of regi
ments, battalions or companies so as to conform as nearly as practicable to 
the organization of the United States army, or tha t prescribed by the author
ized mili tary authori ty of the United States, or by authori ty of congress. 
[26 G. A., ch. 102, § 20; 18 G. A., ch. 74, § 18.] 

S E C . 2187. F i e l d duty . The commanding officer of any force of the 
guard in active service, or at any encampment, may require those under his 
command to perform any field or camp duty. [26 G. A., ch. 102, § 21; 18 G. 
A., ch. 74, § 22.] 

S E C . 2188. Penal t ies . Any person who shall t respass on the encamp
ment grounds or the camp grounds of the guards in active service or inter
rupt, molest or interfere with any member of the guard in the discharge of 
his duties, or sell any malt, spirituous or other intoxicating liquors within 
one mile of such encampment or camp, except under permit already issued 
by lawful authority, shall be guilty of a misdemeanor, and the commanding 
officer of such force may order the arres t of such person and cause him to 
be delivered to a peace officer or magistrate as soon as practicable. [26 G. 
A., ch. 102, § 22; 18 G. A., ch. 74, § 22.] 

S E C . 2189. Specia l duty—dril l . The commander-in-chief may, when
ever the exigencies of the public service require it, detail any officer or 
soldier for special duty, and the expenses and proper compensation therefor 
may be paid under such provisons as the commander-in-chief may prescribe. 
The regimental commander may order semimonthly or weekly day or even
ing dri l l by the companies of his command, but the members shall receive 
no compensation therefor. [26 G. A., ch. 102, § 23; 24 G. A., ch. 31, § 11; 
18 G. A, ch. 74, § 20.] 

S E C . 2190. A r m s , equipments and ammuni t ion . Upon the organi
zation of any company or regiment of the guard, on the requisition of its 
commanding officer and the approval of the governor, the adjutant-general 
shall issue necessary arms, equipments and ammunition, and the command
ing officer shal l deliver to the adjutant-general a bond therefor, payable to 
the state, in sufficient amount, with sureties to be approved by the governor, 
conditioned for their proper use, and, upon request of the proper offi
cer, for their re turn in good order, wear, use, unavoidable loss and damage 
excepted. All arms and other proper ty issued by the state shall be kep t 
at the company or regimental armory. [26 G. A., ch. 102, § 24; 18 G. A., 
ch. 74, § 24.] 

S E C . 2191. Inspect ion—school of instruct ion. Such inspections and 
schools of instruction for officers and enlisted men of the guard shall be 
held as the commander-in-chief may from time to time direct. [26 G. A., 
ch. 102, § 25; 24 G. A., ch. 31, § 12; 18 G. A., ch. 74, § 25.] 

S E C . 2192. E m b e z z l e m e n t of state property . Any officer or soldier 
of the guard knowingly making any false certificate or muster or false re turn 
of s tate proper ty in his hands, or wilfully neglecting or refusing to apply 
all money drawn from the state t reasury for the purpose named in the requisi
tion therefor, shall be punished by imprisonment in the penitentiary not 
exceeding five years, or by fine in the amount of money not so applied, or 
both such fine and imprisonment, and all costs of prosecution. [26 G. A., 
ch. 102, § 26; 18 G. A., ch. 74, § 26.] 

S E C . 2193. Uni forms . The guard shall adopt the uniform of the army 
of the United States, subject to such modifications as shall be prescribed 
by the commander-in-chief. The field, staff and company officers thereof 
shall provide themselves with the uniform prescribed within ninety days 
from the date of commission. [26 G. A., ch. 102, § 27; 24 G. A., ch. 31, § 
13 ;18G. A., ch. 74, §§27, 28.] 

S E C . 2194. P e n a l t y for failure to re turn arms, etc. Every member 
of the guard who shall wilfully neglect to re turn to the armory of the com
pany, or place in charge of the commanding officer of the company to 
which he belongs, any arms, uniform or equipment, or portion thereof, 
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belonging to the state within six days after being notified by said com
manding officer to do so, shall be fined not more than fifty dollars or 
imprisoned not more than thirty days. [26 G. A., ch. 102, § 28; 18 G. A., 
ch. 74, § 29.] 

SEC. 2195. Fines for absence or misconduct—suit for. Every sol
dier absent from any tour of active service, parade, drill or encampment, 
without leave or sufficient excuse, shall be fined two dollars for each day of 
absence; and for any unsoldierly conduct during any such service he may 
be fined not more than ten dollars. Such fines shall be collected by civil 
action in the name of the state for the use of the company to which the sol
dier fined belongs; but in no case shall the state pay the costs of such 
action. Any company or band may impose such fines upon its members as 
it may think proper in its by-laws, which may be enforced in the manner 
above provided. [26 G. A., ch. 102, § 29; 18 G. A., ch. 74, § 31.] 

The fine here provided for is to be as- mine whether sufficient excuse existed for 
sessed by the court and not by the superior absence from duty: State v. By an, 69 N. W., 
officer, and the court has the power to deter- 1123. 

SEC. 2196. General courts-martial. Any member of the guard charged 
with a military offense as defined in this chapter or in the articles of war 
and general regulations governing the army of the United States, or any 
regulations promulgated by the commander-in-chief under authority of 
this chapter, may be tried by a general court-martial ordered and appointed 
by the commander-in-chief. The organization of the court and the forms 
of procedure shall, as far as practicable, be those prescribed in said arti
cles of war and regulations. The punishment fixed in the sentence shall 
not be other than dismissal or dishonorable discharge from the service, 
reduction to the ranks if a non-commissioned officer, suspension from duty 
and forfeiture of compensation, or confinement for a period named in 
the sentence, or reprimand, according to the gravity of the offense. 
Witnesses duly served with subpoena, signed by the judge-advocate, shall 
appear and testify as if duly served with subpoenas to appear and testify 
in the district court, and shall receive the same fees and mileage there
for, to be taxed as costs, which, with other necessary expenses of the 
judge-advocate and the court, shall be taxed and certified by the president 
of the court-martial, and paid by the state treasurer upon the auditor's war
rant issued therefor to the judge-advocate, who shall pay the expenses of 
the trial. [26 G. A., ch. 102, § 31; 18 G. A., ch. 74, §§ 22, 33, 44.] 

SEC. 2197. Inferior courts-martial. Inferior courts-martial are 
hereby authorized, and the constitution, composition, jurisdiction and pro
ceedings thereof shall be assimilated to courts of the same nature in the 
army of the United States, but no stoppage of pay or confinement shall 
exceed that provided for in similar courts by the United States army regu
lations. [26 G. A., ch. 102, § 32.] 

SEC. 2198. Sentence. The proceedings of all genqral courts-martial 
shall be submitted to the commander-in-chief, who shall approve or dis
approve the same, or he may mitigate or remit any punishment imposed by 
the sentence of said court. The proceedings of inferior courts-martial 
shall be approved or disapproved by the commanding officer, who may in 
like manner mitigate or remit the punishment fixed in the sentence. In all 
cases, the record of the proceedings of the court-martial, with the order of 
the commander-in-chief or commanding officer accompanied therewith, shall 
be preserved as a permanent record in the office of the adjutant-general. 
[26 G. A., ch. 102, § 33; 18 G. A., ch. 74, § 34.] 

SEC. 2199. Military board. An examining board of three or more 
competent officers, appointed by the commander-in-chief, shall convene at 
such times and places as he shall direct, whose duty it shall be to examine 
into the capacity, qualifications, propriety of conduct and efficiency of com
missioned officers who shall be ordered before it, and, upon the report of 
said board, if adverse to such officer and approved by the commander-in-
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chief, the commission of such officer shal l be vacated. No officer shall be 
eligible to sit on such board whose rank or promotion would in any way be 
affected by the proceedings, and two members at least shall be of equal or 
superior rank to the officer examined. If any officer shall refuse to report 
himself before said board when directed, the commander-in-chief may, upon 
the report of such refusal by such board, vacate his commission. [26 G. A., ch. 
102, § 34; 24 G. A., ch. 31, § 14; 18 G. A., ch. 74, § 35.] 

S E C . 220Q. Mi l i tary organizat ions . I t shall be unlawful for any 
body of men, other than the regularly organized volunteer militia of th is 
state and the troops of the United States, to associate themselves together 
as a military company or organization within the limits of this state without 
the writ ten permission of the governor, which he may at any time revoke; 
but this provision shall not prevent civic, social or benevolent organizations 
from wearing uniforms and swords. [26 G. A., ch. 102, § 35; 18 G. A., ch. 
74, § 36.] 

S E C . 2201. P a y m e n t for uniforms. Uniforms in kind may be issued 
by the state under such provisions as the commander-in-chief may direct, 
or, in lieu thereof, there may be annually paid to each officer and soldier of 
the guard the sum of four dollars to be paid under like provisions, but in 
no event will the state be liable for the payment of any money in lieu of 
uniforms, or for any purpose contemplated in this chapter, unless such pay
ment can be made without exceeding the annual appropriation provided by 
this chapter. [26 G. A., ch. 102, § 36; 24 G. A., ch. 31, § 15; 18 G. A., ch. 
74, §§ 37, 38.] 

S E C . 2 2 0 2 . To be long to state. All uniforms and other military prop
er ty furnished by the state, or for which an allowance has been made, shall 
belong to the state, and shall be used for military purposes only, and each 
officer and soldier, upon receiving a discharge, or otherwise leaving the 
military service of the state, or upon demand of his commanding officer, 
shall forthwith surrender such state military property in his possession to 
said commanding officer. [26 G. A., ch. 102, §37; 24 G. A., ch. 31, § 15; 18 
G. A., ch. 74, § 39.] 

S E C . 2 2 0 3 . A l l o w a n c e for headquarters . There shall be allowed 
annually for postage, stationery and office incidentals to each brigade head
quarters the sum of twenty-five dollars; to each regimental headquarters 
the sum of twenty-five dollars, and to each company headquarters the sum 
of ten dollars. [26 G. A., ch. 102, § 38; 18 G. A., ch. 74, § 40.] 

S E C . 2 2 0 4 . A l l o w a n c e for company and band. There shall be 
allowed annually to each company and band for armory rent, fuel, l ights 
and like necessary expenses, the sum of two hundred dollars. [26 G. A., 
ch. 102, § 39: 24 G. A., ch. 31, § 17; 18 G. A., ch. 74, § 41.] 

S E C . 2205 . Regulat ions . The commander-in-chief is authorized to 
make and publish regulations for the government and discipline of the 
guard, not in conflict with existing laws. [26 G. A., ch. 102, § 40; 18 G. A., 
ch. 74, § 43.] 

S E C . 2206 . Companies m a y be disbanded. The commander-in-chief 
shall disband any company of the guard when it shall fall below a proper 
standard of efficiency, and he may order special inspections with a view of 
determining such efficiency. [26 G. A., ch. 102, § 41; 20 G. A., ch. 65, § 3; 
18 G. A., ch. 74, §45.] 

S E C 2207 . W o r d s construed. In this chapter the word " so ld ie r " 
shall include musicians and all persons in the guard or in the militia when 
called into service, except commissioned officers, and the word ' ' company " 
shall include bat tery of artillery and troop of cavalry. [26 G. A., ch. 102, 
§ 42; 24 G. A., ch. 31, § 18; 18 G. A., ch. 74, § 46.] 

S E C . 2 2 0 8 . Loan of arms to schools and col leges . Subject to such 
regulations as the governor may direct, the adjutant-general may loan the 
surplus arms and accouterments of the state to military schools and 
colleges in good standing within the state which include military drill in 
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their course of instructions; but when any arms or accouterments are 
delivered to such an institution, the proper officers thereof shall deliver to 
the adjutant-general a bond to the state in such amount and with such 
sureties as the governor approves, conditioned for the proper use of such 
arms and accouterments and the return of the same in good order, wear 
and use excepted, upon the request of the adjutant-general. [26 G. A., ch. 
102, § 46; 24 G. A., ch. 32.] 

SEC. 2209. Exemptions and privileges. Every officer and soldier of 
the guard shall be exempt from jury duty and poll tax during his term of serv
ice, and, except in cases of treason, felony or breach of the peace, be privileged 
from arrest during his attendance at drill, parades, encampments, active serv
ice, election of officers, and in going to and in returning from the same. The 
uniform, arms and equipments of every member of the guard shall be 
exempt from attachment, execution or sale for debt or taxes. [26 G. A., ch. 
102, § 47; 18 G. A., ch. 74, § 19.] 

SEC. 2210. Penalty for injuring or disposing of arms, etc. Every 
person who shall wilfully or wantonly injure or destroy any article of uni
form, arms, equipment or other military property of the state, and refuse 
to make good such injury or loss, or who shall sell, dispose of, secrete or 
remove the same with the intent to sell or dispose of it, or shall unlawfully 
break or enter any armory or place where any such arms or equipments are 
stored, with the intent to remove the same therefrom, shall be punished by 
a fine not exceeding two hundred dollars, or imprisonment in the county jail 
not exceeding two months, or by both fine and imprisonment! [26 G. A., 
ch. 102, § 48; 18 G. A., ch. 74, § 30.] 

SEC. 2211. Compensation of adjutant-general and assistants. The 
adjutant-general shall receive an annual salary of fifteen hundred dollars. 
Such assistance shall be employed in the adjutant-general's and quarter
master-general 's department as shall, in the opinion of the commander-in-
chief, be actually necessary, and any person so employed shall receive for 
the time actually and necessarily on duty such compensation as the com
mander-in-chief may prescribe. [26 G. A., ch. 102, §§ 49, 50; 22 G. A., ch. 
82, §43;18G. A., ch. 74, §11.] 

SEC. 2212. Compensation of officers and men. The military force, 
when in the active service of the state in time of insurrection or invasion or 
immediate danger thereof, shall be paid the following compensation for 
every day actually on duty: Each general, field and staff officer, four 
dollars; every other commissioned officer, two dollars and fifty cents; 
every non-commissioned officer, two dollars; every other enlisted man, one 
dollar and fifty cents ; and necessary transportation, subsistence and quarters ; 
the same to be paid out of any money especially appropriated for that pur
pose. When in actual service of the state in case of riot, tumult or breach 
of the peace or imminent danger thereof, pursuant to the order of the gov
ernor, they shall receive the same compensation, transportation, subsistence 
and quarters, to be paid out of the state treasury, and for such services ren
dered upon the call of the sheriff, they shall receive the same compensation, 
transportation, subsistence and quarters, to be paid from the treasury of 
such county; claims being audited and allowed in the former cases by the 
executive council, and in the latter by the board of supervisors, at its next 
session. [26 G. A., ch. 102, § 51; 18 G. A., ch. 74, §§ 7-8.] 

This section does not provide for subsist- out of the state treasury by the executive 
ence of troops in actual service, but only the council under the provisions of <S 170: Prime 
per diem to be paid for services in time of v. McCarthy, 92-569. 
insurrection or invasion or immediate dan- Compensation is to be paid by the county 
ger thereof. It does not embrace services when military forces within the county are 
rendered in suppressing or preventing called upon by the sheriff to render services 
breaches of the peace, and in such case the pursuant to his order. If called out by the 
compensation and expenses are to be paid governor, the county is not liable: Ibid. 

SEC. 2213. Compensation during encampments. For the time spent 
in each annual encampment or drill, compensation to be paid under such 
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provision as the commander-in-chief may direct, and graded according to 
length of continuous service therein, shall be allowed as follows: To each 
officer and soldier of less than three years' continuous service, one dollar 
per day; to each officer and soldier of more than three years', and less than 
five years', continuous service, one dollar and fifty cents per day; to each 
officer and soldier of more than five years ' continuous service, two dollars 
per day. [26 G. A., ch. 102, § 52; 20 G. A., ch. 65, § 4: 18 G. A., ch. 74, § 21.] 

SEC. 2214. Appropriation. There is appropriated out of any moneys 
in the treasury not otherwise appropriated the sum of fifty thousand two 
hundred dollars per annum, or so much thereof as may be necessary, for 
the support of the guard under the provisions of this chapter not applying 
to active service, which shall be drawn by a warrant, drawn by the auditor 
of state on the state treasurer, upon the certificates of the adjutant-general 
approved by the governor, showing for what purpose each draft is to be or 
has been used, and no indebtedness shall be created in excess of such annual 
appropriation. [26 G. A., ch. 102, § 53; 26 G. A., ch. 103; 20 G. A., ch. 65, 
§ 5; 18 G. A., ch. 74, § 51.] 

The appropriations here made are not purpose the expense is to be paid by the 
intended to cover the expense involved in county, otherwise it may be paid out ol the 
the employment of the national guards to state treasury by the order of the executive 
suppress breaches of the peace. When the council under the provisions of \ 170: Prime 
guards are called out by the sheriff for that v. McCarthy, 92-569. 

SEC. 2215. Time of taking effect. That part of the military code 
affecting the reorganization of the staff departments shall not take effect 
until the expiration of the present term of office of the commander-in-chief. 
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TITLE XII. 
OF THE POLICE OF THE STATE. 

CHAPTER 1. 
OF THE SETTLEMENT AND SUPPORT OF THE POOK. 

» 
SECTION 2216. Who liable to maintain. The father, mother and 

children of any poor person, who is unable to maintain himself or herself 
by labor, shall jointly or severally relieve or maintain such person in such 
manner as, upon application to the township trustees of the township where 
such person has a residence or may be, they may direct. [C. '73, § 1330; R., 
§ 1355; C.'51, §787.] 

A child is not liable for the support of a that he was a poor person within the mean-
parent except as provided by statute, and ing of this section, although he had property 
such liability can be enforced only in the which was appropriated and withheld from 
manner specified; but the obligation of a him by such family; and therefore that his 
parent to support a child until maturity is a son was liable to an action by the county for 
perfect common-law duty: Dawson v. Daw- support furnished to him, and that the 
son, 12-512. county, although having the right of action 

Where one was afflicted with disease and against the wife, might waive it and enforce 
cruelly treated by the members of his fam- recovery against the son: Jasper County v. 
ily, so that he was driven from home, held, Osborn, 59-208. 

SEC. 2217. Same. In the absence or inability of nearer relatives, the 
same liability shall extend to grandparents, if of ability without personal 
labor, and to the male grandchildren who are of ability by personal labor 
or otherwise. [C.73, § 1331; R., § 1356; C'51, § 788.] 

SEC. 2218. Proceeding to compel. Upon the failure of such relatives 
so to relieve or maintain a poor person who has made application for 
relief, the township trustees may apply to the district court of the county 
where such poor person resides or may be, for an order to compel the 
same. [C'73, § 1333; R., § 1357; C'51, § 789.] 

SEC. 2219. Notice—hearing—order—appeal. At least ten days' 
notice in writing of the application shall be given to the parties sought to 
be charged, service thereof to be made as of an original notice, in which 
proceedings the county shall be plaintiff and the parties served defendants. 
No order shall be made affecting a person not served, but, as to such, notice 
may be given at any stage of the proceedings. The court may proceed in 
a summary manner to hear all the allegations and proofs of the parties, and 
order any one or more of the relatives who shall be able, to relieve or main
tain him or her, charging them as far as practicable in the order above 
named, and for that purpose may bring in new parties when necessary. 
The order may be for the entire or partial support of the applicant, may be 
for the payment of money or the taking of the applicant to a relative's 
house, or may assign him or her for a certain time to one and for another 
period to another, as may be just and right, taking into view the means of 
the several relatives liable, but no such assignment shall be made to one 
who is willing to pay the amount necessary for support. If the order be 
for relief in any other form than money, it shall state the extent and value 
thereof per week, and the time such relief shall continue; or the order may 
make the time of continuance indefinite, and it may be varied from time to 
time by a new order, as circumstances may require, upon application to the 
court by the trustees, the poor person, or the relative affected, ten days' 
notice thereof being given to the party or parties concerned. When money 
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is ordered to be paid, it shall be paid to such person as the court may 
direct. If support be not rendered as ordered, the court, upon such fact 
being shown by the affidavit of one or more of the proper trustees, may 
render judgment and order execution for the amount due, rat ing any sup
port ordered in kind at the valuation previously made. An appeal may be 
taken from the judgment rendered to the supreme court. Support for 
later periods under the same order may be, as it becomes due, applied for 
and obtained in the same manner. [C.73, §§ 1334-42; R., §§ 1358-66; C. 73 , 
§§ 790-8.] 

S E C . 2 2 2 0 . Abandonment—order as to property . "Whenever a father 
or mother abandons children, husband his wife, or wife her husband, leav
ing them a public charge or l ikely to become such, the trustees of the town
ship, upon application to them, may make complaint to the clerk of the 
district court or judge thereof in the county in which such abandoned per
son resides, or in which any property of such father, mother, husband or 
wife is situated, for an order to seize such property, and, upon proof of the 
facts alleged, the clerk or judge shall issue an order, directed to the sheriff 
of the county, to take and hold possession of said property, subject to the 
further orders of the court, which order shal l be executed by taking posses
sion of chattel proper ty wherever found, and shall entitle the officer serving 
the same to collect and hold the rents accruing upon real property. State
ment of the issuance of the order and a description of any real estate 
sought to be affected thereby, shall be entered in the incumbrance book, 
and from the date thereof shall be superior in r igh t to any conveyance or 
lien created by the owner thereafter, and re turn shall be made of said order 
to the proper court, where the order of seizure, upon investigation, may be 
discharged or continued; if continued, the entire matter shall be subject to 
the control of the court, and it shall from time to time make such orders as 
to the disposition of the personal proper ty seized, and the application of it 
or the proceeds thereof, as it may seem proper, and of the disposition of 
the rents and profits of the real estate. Should the par ty against whom 
the order issued thereafter resume his or her support of the person aban
doned, or give bond with sureties, to be by the clerk approved, conditioned 
tha t such person shall not become chargeable to the county, the order shall 
be by the clerk discharged and the proper ty remaining restored. [C. 73 , §§ 
1343-8; R., §§ 1367-72; C ' 5 1 , §§ 799-804.] 

S E C . 2221. Trial b y j u r y . In all cases the par ty sought to be charged 
with the support of another may demand a jury trial upon the question of 
his obligation and ability to render such support, the alleged abandonment, 
and the liability of the person abandoned to become a public charge; such 
trial to be had upon demand, which may be made at the time of the hear ing 
of the application for the order, or at such other time as may be directed 
by the court, upon notice to the defendant. [C. 73 , § 1349; R., § 1373; C. '51, 
§ 805.] 

S E C . 2 2 2 2 . K e c o v e r y b y county . Any county having expended any 
money for the relief or support of a poor person, under the provisions of 
this chapter, may recover the same from any of his kindred mentioned 
herein, from such poor person should he become able, or from his estate; from 
relatives by action brought within two years from the payment of such 
expenses, from such poor person by action brought within two years after 
becoming able, and from such person's estate by filing the claim as provided 
by law. [C. 73, § 1350; R., § 1374; C. '51, § 806.] 

The kindred may be made liable as here Nor could the county recover from his 
provided without any proceedings having estate for such aid; and this was true not> 
been instituted under § 2218 et seq.: Boone withstanding the provision as to Jie liability 
County v. Buhl, 9-276. of relatives: I bid. 

Under the Code of '73 there was no pro- A poor person may be a county charge al-
vision making a pauper liable to the county though the county may be able to recover 
for aid furnished him as such, and he could from the relatives the sum charged as paid 
not be held liable on an implied promise: for his support: Tweedy v. Fremont County, 
Bremer County v. Curtis, 54-72. S8 N. W., 921. 
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S E C . 8 2 2 3 . B y re lat ive . A more distant relation, who may have been 
compelled to aid a poor person, may recover from any one or more of the 
nearer relat ives, and one so compelled to aid may recover contribution from 
others in the same degree, and a recovery may be had against the poor per
son or his estate, if, after such aid or support has been given, the person 
aided or supported becomes able to repay the same; but proceedings to 
recover therefor must be brought within two years from the time a cause of 
action accrues. [C. 73, § 1351; E. , § 1375; C. '51, § 807.] 

S E C . 2 2 2 4 . Se t t l ement—how acquired. A legal sett lement once 
acquired continues until lost by acquiring a new one, and may be acquired as 
follows: 

1. Any person having attained majority, and residing in this s tate one 
year without being warned as hereinafter provided, gains a settlement in 
the county of his residence; 

2. A married woman follows and has the sett lement of her husband, if 
he have any within the state, and if she had a sett lement at the time of the 
marr iage i t is not lost by the marriage; 

3. A married woman abandoned by her husband may acquire a settle
ment as if she were unmarried; 

4. Legit imate minor children follow and have the settlement of their 
father, if he has one, but if he has none, then tha t of the mother; 

5. Illegitimate minor children follow and have the sett lement of their 
mother, or, if she has none, then tha t of their putat ive father; 

6. A minor whose parent has no sett lement in this state, and a marr ied 
woman living apar t from her husband and having no settlement, and whose 
husband has no settlement in this state, residing one year in any county, 
gains a settlement in such county; 

7. A minor bound as an apprentice, immediately upon such binding, 
gains a settlement where his master has one. [C'73, §§ 1352-3; R., §§ 1376-7; 
C. '51, §§ 808-9.] 

The residence contemplated in this sec- the expiration of the year. Such removal 
tion is his "personal presence in a fixed, to the hospital is not an interruption of his 
permanent abode:" Cerro Gordo County v. residence: Washington County v. Mahaska. 
Wright County, 5CM39. County, 47-57. 

Facts considered as showing- what was the A person who is insane and helpless and 
county of residence of the person receiving does not voluntarily change his place of resi-
relief: Cerro Gordo County v. Hancock County, dence, but is a simple, passive subject with-
58-114. out exercise of volition, does not acquire a 

A prima facie case of settlement is made settlement upon being removed from one 
by proving residence, unless it be proven or county to another at the expense of the 
conceded that the party is a married woman; former: Fayette County v. Bremer County, 56-
in such case it might be necessary to prove 516. 
either that her husband resides in the same If taken from one county to the other at 
county or that she has been deserted by him: the suggestion of the former county, merely 
Scott County v. Polk County, 61-616. that the charge of the person may remain 

The provisions of this section are appli- with the same party who has had such charge, 
cable to the case of an insane person who the settlement will remain as though no such 
becomes a county charge: 1 bid. change had been made: Ibid. 

A person choosing a residence while sane, The fact that a minor is emancipated does 
and removing there, acquires a settlement as not enable him to acquire by residence a 
provided in this section, although he becomes settlement distinct from that of his father: 
insane and is removed to the hospital before Clay County v. Palo Alto County, 82-626. 

S E C . 2 2 2 5 . F o r e i g n paupers . A person coming from another state, 
and not having become a citizen of nor having a settlement in the state, 
applying for relief, may be sent to the state whence he came, at the expense 
of the county, under an order of the district court or judge; otherwise he is 
to be temporarily relieved in the county where he applies. [C'73, § 1354; 
R., § 1379; C.'51, §811.] 

S E C . 2226 . W a r n i n g to depart. Persons coming into the state, or 
going from one county to another, who are county charges or are likely to 
become such, may be prevented from acquiring a settlement by the author
ities of the county, township or city in which such persons are found warn
ing them to depar t therefrom. After such warning, such persons cannot 
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acquire a settlement except by the requisite residence of one year without 
further warning. [C.73, § 1355; R., § 1380; C. '51, § 812.] 

SEC. 2227. How served. Such warning shall be in writing, and may 
be served upon the order of the trustees of the township, or of the board of 
supervisors, by any person; and such person shall make a return of his 
doings thereon to the board of supervisors, which, if not made by a sworn 
officer, must be verified by affidavit. [C. 73, § 1356; R., § 1381; C'51, § 813.] 

A wai'ning for the purpose of preventing the service of such warning signed by the 
a pauper coming into the county from ob- trustees themselves does not constitute a 
taming a settlement may be served U]x>n the sufficient order by them: Bremer County v. 
order of the trustees of the township, but Buchanan County, 61-624. 

SEC. 2228. Contest as to settlement. When relief is granted by a 
county to a poor person having a settlement in another county, the auditor 
shall at once by mail notify the auditor of the county of his settlement of 
such fact, and, within fifteen days after receipt of such notice, such auditor 
shall inform the auditor of the county granting relief if the claim of settle
ment is disputed. If it is not, the poor person, if able, may be removed to 
the county of his settlement, or, at the request of the auditor or board of 
supervisors of the county of his settlement, he may be maintained where he 
then is at the .expense of such county, and without affecting his legal settle
ment. If the alleged settlement is disputed, then, within thirty days after 
notice thereof as above provided, a copy of the notices sent and received 
shall be filed in the office of the clerk of the district court of the county 
against which claim is made, and a cause docketed without other pleadings, 
and tried as an ordinary action, in which the county affording the relief 
shall be plaintiff, and the other defendant, and the burden of proof shall be 
upon the county granting the relief or making the removal. [C.73, §§ 1357, 
1359-60; R., §§ 1382,1384-5; C'51, §§ 814, 816-17.] 

Notice by one county to another that a poor ment regardless of distance, expense or other 
person having a settlement in the latter has circumstances. The county furnishing the 
become a county charge in the former, and relief should have a right of action upon the 
is receiving relief, and that the county of county of the settlement for relief so fur-
settlement will be held responsible, imposes nished, without obligating the supervisors of 
on the latter county the duty of making an the latter county to make an order of removal; 
order for removal. I t is, in such case, not and it should be allowable in such cases to 
obliged to serve upon the other county notice give notice of such claim for relief furnished, 
of intention to contest the order for removal, without requiring removal. The county 
If, instead of making the order for removal, auditor may give such notice, but the notice 
the county furnishing the relief gives notice for the order of removal can only be given 
that the pauper has become a county charge by the township trustees or county supervis-
and is receiving relief, and that the county ors: Scott County v. Polk County, 61-616. 
of settlement will be held responsible, it Where a party removes from one county 
may recover of the county of settlement, but to another, and, before obtaining a settle-
the burden is upon it to show that the per- ment in the new county, receives assistance, 
son relieved had a settlement in the defend- the county from which the person removes 
ant county: Winneshiek County v. Allamakee is liable therefor, although the person to 
County, 62-558. whom the relief is furnished did not have a 

In the petition in an action by one county "pauper record" prior to such removal: 
to recover from another the expenses of the Hardin County v. Wriqht County, 67-127. 
support of a pauper it must be averred that The county applied to for relief may make 
the defendant county is the county of the an order of removal to the county of the 
pauper's settlement. An averment that pauper's settlement, and give notice thereof, 
plaintiff is informed that the pauper has a or it may give to the county of the settlement 
settlement in defendant county is not sum- notice that such pauper has become a county 
cient: Ibid. charge. In the latter case the county noti-

Notice from the auditor of one county to fled is not under obligation to give notice of 
the auditor of the other that relief was being its intention to contest the removal: Winne-
furnished to a poor person having a resi- shiek County v. Allamakee County, 62-558. 
dence in the latter county, held sufficient: Under the section as it stood before the 
Cerro Gordo County v. Wright County, 50-439. abolition of the circuit court that court had 

It does not follow that, because a person exclusive jurisdiction, and the case could not 
is obliged to apply to the county for relief be taken to the district court even by consent 
where he has no settlement, he should be of parties: Ibid.; Cerro Gordo County v. 
removed at once to the county of his settle- Wright County, 59-485. 

SEC. 2229. County of settlement liable. The county where the set
tlement is shall be liable to the county rendering relief for all reasonable 



783 
Tit. XII, Ch. 1. SUPPORT OP THE POOR. §§ 2230-2232 

charges and expenses incurred in the relief and care of a poor person, and 
for the charges of removal and expenses of support incurred after notice 
is given. [C.73, § 1358; E., § 1383; C'51, § 815.] 

Action cannot be brought by one county support of a pauper it must be averred that 
against another for charges, etc., as here the defendant county is the county of the 
contemplated, until the claim is presented pauper's settlement. An averment that 
to the board of supervisors of the county plaintiff is informed that the pauper has a set-
liable, and payment demanded as provided tlement in defendant county is not sufficient: 
in \ 3528: Cerro Gordo County v. Wright Winneshiek County v. Allamakee County, 62-
County, 50-439. 558. 

Ignorance of the fact of the pauper's set- The fact that the county furnishing sup-
tlement will not prevent the statute of limi- port does so without the claim therefor being 
tations from running against such claim: approved by the township trustees does not 
Washington County v. Mahaska County, 47-57. preclude such county from recovering from 

In the petition in an action by one county the county of the settlement: Clay County v. 
to recover from another the expenses of the Palo Alto County, 82-626. 

SEC. 2230. Relief by trustees—overseer of the poor. The township 
trustees of each township, subject to general rules that may be adopted by 
the board of supervisors, shall provide for the relief of such poor persons 
in their respective townships as should not, in their judgment, be sent to ÓéC^^é^/ 
the county poor-house. But where a city is embraced, in whole or in part, ' 
within the limits of any township, the board of supervisors may appoint an «_ 1 
overseer of the poor, who shall have within said city, or part thereof, all 3 Ô^A, ^ / f 
the powers and duties conferred by this chapter on the township trustees. * J 

The relief may be either in the form of food, rent or clothing, fuel and 
lights, medical attendance, or in money, and shall not exceed two dollars 
per week for each person for whom relief is thus furnished, exclusive of 
medical attendance. They may require any able-bodied person to labor 
faithfully on the streets or highways at the rate of five cents per hour in 
payment for and as a condition of granting relief; said labor shall be per
formed under the direction of the officers having charge of working streets 
and highways. When medical services are rendered by order of the trustees 
or overseers of the poor, no more shall be charged or paid therefor than is 
usually charged for like services in the neighborhood where such services 
are rendered. No supervisor, trustee or overseer shall be directly or indi
rectly interested in any supplies furnished the poor. [18 G. A., ch. 133 ; C. 73, 
§1361.] 

Where a board of supervisors appoints an value of the services rendered: Hunter v. 
overseer of the poor for a city of the first or Jasper County, 40-568. 
second class the power conferred upon such " Medical attendance '' is not restricted to 
overseer is exclusive of that of the trustees the services of a physician, but may include 
of the township in which such city is located: nursing, etc., and the expense thereof is not 
Hoyt v. Black Hawk County, 59-184. limited to two dollars per week: Scott v. 

The township trustees having provided Winneshiek County, 52-579. 
relief, the board of supervisors cannot limit The board of supervisors have power to 
the amount of such relief unless they estab- determine under g 2234 whether they will 
lish a limit before the relief is rendered as continue or deny the relief thus granted: 
may be done by \ 2232. If no limit is estab- Ellison v. Harrison County, 74-494. 
lished the board must pay the reasonable 

SEC. 2231. Soldiers or families. No person who has served in the 
army or navy of the United States, or their widows or families, requiring 
public relief shall be sent to the poor-house, when they can and prefer to 
be relieved to the extent above provided, and other persons and families 
may, at the discretion of the board, also be so relieved. [17 G. A., ch. 37; 16 
G. A., ch. 26; C.73, § 1362.] 

SEC. 2232. County expense. All moneys expended as contemplated 
in the two preceding sections shall be paid out of the county treasury, after 
the proper account rendered thereof shall have been approved by the 
boards of the respective counties, and in all cases the necessary appropria
tions therefor shall be made by the respective counties. But the board may 
limit the amount thus to be furnished. [C. 73, § 1363.] 
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Any limit to the amount of relief to be of the services rendered: Hunter v. Jasper 
furnished must be fixed in advance, other- County, 40-668. 
wise the board must pay the reasonable value 

SEC. 2233. Township trustees—duty. The trustees in each town
ship, in counties where there is no poor-house, have the oversight and care 
of all poor persons in their township, and shall see that they receive proper 
care until provided for by the board of supervisors. [C. 73, § 1364; R., § 
1387; C.'51, §819.] 

SEC. 2234. Application for relief—action of supervisors. The 
poor must make application for relief to the trustees of the township where 
they may be, and, if the trustees are satisfied that the applicant is in such 
a state of want as requires relief at the public expense, they may afford 
such relief, subject to the approval of the board of supervisors, as the 
necessities of the person require, and shall report the case forthwith to the 
board of supervisors, who may continue or deny relief, as they find cause. 
The board of supervisors may examine into all claims, including claims for 
medical attendance, allowed by the township trustees for the support of the 
poor, and, if they find the amount allowed by said trustees to be unreason
able, exorbitant or for any goods or services other than for the necessaries 
of life, they may reject or diminish the claim as in their judgment would 
be right and just, and this act shall apply to all counties in the state, whether 
there are poor-houses established in the same or not. This act shall apply 
to acts of overseers of poor in cities as well as to township trustees. [22 G. 
A., ch. 101; 0. 73, § 1365; R., § 1388; 0. '51, § 820.] 

Under prior provisions the township 
trustees might bind the county for medical 
services rendered at their instance to poor 
sick persons in their township while the 
board of supervisors was not in session. 
Whether the physician employed by the 
trustees had a right to compensation for serv-
vices rendered after the trustees ought to 
have reported to the board, though he was 
not notified of their failure to do so, qucere: 
Cooli-idye v. Mahaska County, 24-211. 

With the trustees rests, in the first in
stance, the determination of the question 
whether a poor person needs aid, and the 
nature of the relief to be given, and if made 
in good faith it binds the board of super
visors (so held under the Revision): Arm-
strong v. Tama County, 34-309. 

Where the board of supervisors, as a mat
ter of precaution and in the interest of econ
omy, employ a convenient and competent 
physician, in advance, to furnish to all poor 
persons of the county all medicines and 
medical aid that they may require, the trus
tees cannot disregard such employment and 
render the county liable for services ren
dered by a physician employed by them: 
Mansfield v. Sac County, 59-694; Oawley v. 
Jones County, 60-159. 

When the trustees authorize aid to be 
furnished to a poor person, it may be con
tinued, if done in good faith, until the board 
of supervisors otherwise order, even though 
the trustees fail to report the case to the 
board; and the trustees, in such case of fail
ure to report, will be held liable to the county 
for damages arising from continuance of aid 
to persons not properly entitled to it: Mans
field v. Sue County, 60-11. 

SEC. 2235. Payment of claims. All claims and bills for the care and 
support of the poor shall be certified to be correct by the proper trustees 
and presented to the board of supervisors, and, if they are satisfied that 

Recovery cannot be had for aid furnished 
before application is made to the trustees, 
and the furnishing of such aid is authorized 
by them: Ibid. 

The board have the authority to continue 
or deny the relief to persons to whom relief 
has been granted by the township trustees 
under the provisions of \ 2230: Ellison v. 
Harrison County, 74-494. 

Written orders of the township trustees 
for relief upon which the board of super
visors act are valid although not made of 
record as required in general with reference 
to the action of the trustees by § 576: Bremer 
County v. Buchanan County, 61-624. 

The duty of the township trustees when 
applied to for relief for the poor is not to be 
determined by very rigid rules; they must, 
in the exercise of a wise discretion, grant 
relief where they judge that humanity re
quires it. Where they act in good faith, or 
without abuse of discretion, their action is 
not subject to review: Hardin County v. 
Wright County, 67-127. 

The fact that the party to whom relief is 
furnished has, in fact, property, will not 
render the furnishing of relief necessarily 
improper: Ibid. 

A pauper resident of one township who 
receives an injury while temporarily in 
another township may lawfully receive aid 
by order of the trustees of the latter: Mussel 
v. Tama County, 73-10L 

In a particular case, held, that the appli
cation for support made by another in behalf 
of the person by whom the support was fur
nished was sufficient: Clay County v. Palo 
Alto County, 82-626. 
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they are reasonable and proper, they shall be paid out of the county treas
ury. In no case shall a trustee, or either of the trustees, nor overseer of 
the poor, draw an order upon himself, or upon either of the board, for sup
plies for the poor, except such trustees or overseer has a contract to fur
nish such supplies. [22 G. A., ch. 101; C.73, § 1365-6; R , §§ 1388-9; C 5 1 , 
§§ 820-1.] 

The obligation of the county to support ice to poor persons, but not stating that 
the poor is purely statutory: Cooleage ». the charges were connect, held not a sufficient 
Mahaska County, 24-211. certificate as required by statute: Sloan v. 

Under prior statutes, held that neither the Webster County, 61-738. 
county judge nor county court had jurisdic- The duty of determining who are to be 
tion over the settlement or support of the relieved at the public expense pertains to 
poor, such jurisdiction being vested in the the trustees and cannot be delegated to a 
board of supervisors: Lucas County v. Sing- physician or any other person; and where 
gold County, 21-83. blank certificates were filled out by two 

The action of the board in allowing trustees and left with a third perso" in order 
claims for care and support is of a quasi- to be filled up by the physician . - !"<? 
judicial chai-acter, but the claimant having services to poor persons as he should u^_ 
presented his bill is not limited to an appeal nate, held, that such certificates were not 
from the action of the board, but may bring sufficient to entitle the physician to recover 
suit against the county by ordinary proceed- from the county: Ibid. 
ings: Armstrong v. Tama County, 3 4-309. Where the liability of the county is 

The certificate of the trustees required directly put in issue, a member of the board 
by that section to be presented with the of supervisors cannot be regarded as having 
claim to the board need not be made at a waived the certificate: Ibid. 
regular meeting: Hunter v. Jasper County, A certificate of the trustees showing that 
40-508. the aid was furnished at their request ana 

The board of supervisors may waive such by their order is conclusive in that respect, 
certificate: Collins v. Lucas County, 60-448; and cannot be contradicted by parol evi-
Bradley v. Delaware County, 57-552. dence: Mussel v. Tama County, 73-101. 

A recommendation by the trustees that a The provision that bills shall be certified 
bill be paid is not equivalent to the certifi by the township trustees is not a limitation 
cate required, and is not sufficient to entitle upon the right of the board to allow the 
claimant to payment of his claim from the claim without such certificate, and in such 
county: Mansfield v. Sac County, 60-11. case, the county paying the claim is not pre-

A certificate signed by the trustees, to eluded from recovery therefor from the 
the effect that they had ordered the services county of the settlement of the poor person: 
specified in claimant's bill for medical serv- Clay County v. Palo Alto County, 82-626. 

SEC. 2236. Allowance. If a poor person of mature years and sound 
mind is likely to become a charge, the board may pay him such an annual 
allowance as will not exceed the cost of maintenance in the ordinary way. 
[C. 73, § 1367; R., § 1390; C. '51, § 822.] 

SEC. 2237. Appeal to supervisors. If any poor person, on applica-
cation to the trustees, is refused the required relief, he may apply to the 
board of supervisors, who, upon examination into the matter, may direct 
the trustees to afford relief, or it may direct specific relief. [0.73, § 1368; 
R., § 1391; C'51, § 823.] 

SEC. 2238. Contracts for support. The board of supervisors may 
make contracts with the lowest responsible bidder for furnishing any or all 
supplies, medical attendance or services required for the poor, for a term 
not exceeding one year, or it may enter into a contract with the lowest 
responsible bidder, through proposals opened and examined at a regular 
session of the board, for the support of any or all the poor of the county 
for one year at a time, and may make all requisite orders to that effect, and 
shall require all such contractors to give bonds in such sum as it believes 
sufficient to secure the faithful performance of the same. [0.73, § 1369; 
R., § 1393; C.'51, §825.] 

SEC. 2239. Supervision. When a contract is made for the support of 
any or all the poor, the board shall, from time to time, appoint some person 
to examine and report upon the manner the poor are kept and treated, 
which shall be done without notice to the person contracting for their sup
port, and if upon due notice and inquiry, the board find that the poor 
are not reasonably and properly supported and cared for, it may, at a reg
ular or special session, set aside the contract, making proper allowances 
for the time it has been in fo.-ce. [C. 73, § 1370; R.. § 1394; C'51, § 826.] 

50 
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SEC. 2240. Employment. Any such contractor may employ a poor 
person in any work for which he is physically able, subject to the control 
of the board of supervisors, who may place said contractor under the super
vision of the township trustees. [C.73, § 1371; R., § 1395; C'51, § 827.] 

SEC. 2241. Poor-house established. The board of supervisors of 
each county may order the establishment of a poor-house in such county 
whenever it is deemed advisable, and also the purchase of such land as may 
be deemed necessary for the use of the same, and may make the requisite 
contracts and carry such order into effect, provided the cost of said poor-
house and land, if in excess of five thousand dollars, shall be first esti
mated by said board and approved by a vote of the people. [C'73, § 1372; 
R., §1396; C'51, §828.] 

SEC. 2242. Contracts—government. The board of supervisors, or 
any committee appointed by it for that purpose, may make all contracts 
and purchases requisite for the poor-house, and may prescribe rules or 
regulations for the management and government of the same, and for the 
sobriety, morality and industry of its occupants. [C.73, § 1373; R., § 1401; 
C. "51, § 833.] 

SEC. 2243. Steward appointed. The board may appoint a steward 
of the poor-house, who shall be governed in all respects by the rules and 
regulations of the board and its committees, and may be removed by the 
board at pleasure, and who shall receive such compensation, perform 
such duties, and give such security for his faithful performance as the 
board may direct. [C.73, § 1374; R., § 1402; C'51, § 834.] 

The steward of the poor-house is also The board cannot make such contract 
steward of the poor-farm: State v. Plainer, with the steward as to deprive themselves 
43-140. of the power of removal at pleasure: Ibid: 

SEC. 2244. Admission to poor-house—labor. The steward shall 
receive into the poor-house any person producing an order as hereafter 
provided, and enter in a book to be kept for that purpose the name and 
age, and the date of the reception of such person; he may require of per
sons so admitted such reasonable and moderate labor as may be suited to 
their ages and bodily strength, the proceeds of which, together with the 
receipts of the poor-farm, shall be appropriated to the use of the poor-
house in such manner as the board may determine. No person shall be 
admitted to the poor-house except upon the written order of a township 
trustee or member of the board of supervisors, and relief is to be furnished 
in the poor-house only, when the person is able to be taken there, unless 
in the cases hereinbefore otherwise provided. [C.73, §§ 1375-7; R., §§ 
1403-5; C. '51, §§ 835-7.] 

SEC. 2245. Discharge. When any inmate of the poor-house becomes 
able to support himself, the board must order his discharge. [C. 73, § 1379; 
R., § 1408; C.'51, §840.] 

SEC. 2246. Visitation of poor-house. The board shall cause the poor-
house to be visited at least once a month by one of its body, who shall care
fully examine the condition of the inmates and the manner in which they 
are fed and clothed and otherwise provided for and treated, ascertain what 
labor they are required to perform, inspect the books and accounts of the 
steward, and look into all matters pertaining to the poor-house and its 
inmates, and report to the board. [C. 73, § 1380; R., § 1410; C. '51, § 842.] 

SEC. 2247. Expenses—tax. The expense of supporting the poor shall 
be paid out of the county treasury in the same manner as other disburse
ments for county purposes; and in case the ordinary revenue of the county 
proves insufficient for the support of the poor, the board may levy a poor 
tax, not exceeding one mill on the dollar, to be entered on the tax list and 
collected as the ordinary county tax. [21 G. A., ch. 10; 17 G. A., ch. 166; 
C.73, § 1381; R., § 1412; C. '51, § 844.] 

SEC. 2248. Letting out. The board is invested with authority to let out 
the support of the poor, with the use and occupancy of the poor-house and 
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farm, for a period not exceeding three years. [C'73, § 1382; R., § 1415; 
C'51, § 847.] 

SEC. 2249. Education of children. Poor children, when cared for at 
the poor-house, shall attend the district school for the district in which 
such house is situated, and a ratable proportion of the cost of the school, 
based upon the attendance of such poor children to the total number of 
days' attendance thereat, shall be paid by the county into the treasury of 
such school district, and charged as part of the expense of supporting the 
poor-house. [17 G. A., ch. 166; 0.73, § 1381; R., § 1412; C'51, § 844.] 

SEC. 2250. Illegitimates. The word ' ' father ' ' in this chapter includes 
the putative father of an illegitimate child, and the question of parentage 
may be tried in any proceeding to recover for or compel the support of 
such a child, and like proceedings may be prosecuted against the mother 
independently of or jointly with the alleged father. [0.'73, § 1332; R., § 
1356; C'51, § 788.] 

The county is not required to thus proceed After recognition of an illegitimate child 
against the father of an illegitimate child the father is chargeable with its support, 
before proceeding against the mother: Mc- ths same as with that of a legitimate child: 
Andrew v. Madison County, 67-54. State v. Hastings, 74-574. 

SEC. 2251. Who deemed trustee. The word "trustees " in this chap
ter shall be construed to include and mean any person or officer of any 
county or city charged with the oversight of the poor. [C. '73, § 1333; R., § 
1357; C. '51, § 789.] 

SEC. 2252. "Poor person" defined. The word " p o o r " and "poor 
person " as used in this chapter shall be construed to mean those who have 
no property, exempt or otherwise, and are unable, because of physical or 
mental disabilities, to earn a living by labor; but this section shall not be 
construed to forbid aid to needy persons who have some means, when the 
board shall be of opinion that the same will be conducive to their welfare 
and the best interests of the public. 

CHAPTER 2. 

OF THE CARE OF THE INSANE. 

SECTION 2253. Hospitals—trustees. The hospital for the insane at 
Mount Pleasant shall be known by the name of ' ' The Hospital for the Insane 
at Mount Pleasant "; the one at Independence, ' 'The Hospital for the Insane at 
Independence"; the one at Clarinda, "The Hospital for the Insane at 
Clarinda"; and the one at Cherokee, "The Hospital for the Insane at 
Cherokee"; each of which shall be under the management of five trustees, 
two of whom may be women, one of whom shall be a resident of the place 
in which the hospital is located. [25 G. A., ch. 80; 22 G. A., ch. 75, §§ 1, 2; 
C. '73, § 1383.] 

SEC. 2254. Meetings—officers. The several boards of trustees shall 
hold at the respective hospitals an annual meeting on the second Wednesday 
in July, at which one of their number shall be chosen president and one 
secretary, and shall elect a treasurer who shall be a resident of the county 
in which the hospital for which he is treasurer is situated. Each shall hold 
his position for the ensuing year and until a successor is elected and quali
fied. Said board shall hold quarterly meetings on the second Wednesdays 
in October, January and April. [20 G. A., ch. 66 ; 17 G. A., ch. 100, § 1 ; C. 73, § 
1384.] 

SEC. 2265. Visitation—reports—management. Each board of trus
tees, or a majority thereof, shall inspect the hospital under its charge at 
each quarterly meeting, but a committee may visit the hospital monthly; it 
shall make a record of its proceedings in books kept for the purpose, and, at 
the annual meeting preceding the regular session of the general assembly, 
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make a report to the governor of the condition and wants of the hospitals, 
which shall be accompanied by full and accurate reports of the superintend
ents and treasurers, with an account of all money received and disbursed; 
have the general control and management of the hospitals under their 
charge; make all regulations necessary for the government of the same, and 
conduct the affairs of the institutions in accordance with the rules and regu
lations thereof; shall appoint a superintendent, and, upon the nomination of 
the superintendent, shall appoint an assistant physician or physicians, who 
shall reside in the hospital, and a steward and a matron, and they shall be 
styled resident officers of the same, and be governed by and subject to all 
regulations for the government thereof. The same person shall not hold 
the office of superintendent and steward. Each board may also, in its dis
cretion and upon the nomination of the superintendent, appoint a chaplain 
and prescribe his duties; and shall, from time to time, fix the salaries and 
wages of the officers and other employes of the hospital, and certify the 
same to the auditor of state, and may remove any officer of such institution. 
[15 G. A., ch. 53, § 1;C73, §§ 1385-6.1 

SEC. 2256. Trustees ineligible. No trustee of the hospitals shall be 
eligible to the office of steward or superintendent thereof during the term 
for which he was elected, nor within one year after his term shall have 
expired. [C.73, § 1389.] 

SEC. 2267. Treasurer—requisitions. The treasurer shall execute a 
bond to the state of Iowa for the use of the hospital (naming which), in 
double the highest amount of money likely to come into his hands, and with 
such securities as the executive council shall require, conditioned that he will 
faithfully perform the duties of his office, and pay over and account for all 
money that shall come into his hands, and the same shall be filed with the 
secretary of state, and he shall serve without compensation. Upon author
ity granted by the board, he may draw upon the state treasury, out of 
money not otherwise appropriated, upon his order, approved by the super
intendent and not less than two of the trustees, and under seal of the hos~ 
pital, a sufficient amount quarterly in advance for the purpose of defraying 
the current expenses of the hospital, but the amount of each requisition 
shall in no case exceed fourteen dollars per month for each public patient 
in the hospital, taking the number of such patients on the fifteenth day of 
each month for the previous three months as the average number on which 
the estimate shall be made, the number then in the hospital to be certified 
to the auditor of state by the superintendent and steward, which certificate 
shall accompany the requisition. But no part of the money so drawn for 
current expenses shall be used in making improvements. Upon the pres
entation of such order to the auditor of state, he shall draw a warrant upon 
the treasurer of state for the amount therein specified, not exceeding the 
amount for each patient hereinbefore specified. But no requisition 
shall be issued earlier in any one quarter of the year than the first day of 
February, May, August and November. [26 G. A., ch. 56; 17 G. A., ch. 100, 
§2; C.73, §1390.] 

SEC. 2258. Superintendent. The superintendent shall be a physician 
of acknowledged skill and ability in his profession, and authorized to prac
tice medicine in the state. He shall be the chief executive officer of the 
hospital, and shall hold his office for six years, unless sooner removed. He 
shall have the entire control of the medical, mental, moral and dietetic 
treatment of the patients, and shall see that the several officers of the insti
tution faithfully and diligently discharge their respective duties. He shall 
employ attendants, nurses, servants, and such other persons as may be nec
essary for the efficient and economical administration of the affairs at the 
hospital, assign them their respective places and duties, and may at any time 
discharge any of them from service, and provide an official seal, upon which 
shall be inscribed the name of the hospital under his charge, and the name 
oí the state. He shall keep a book in which shall be entered all moneys 
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or supplies received for account of any patient, and a detailed account of 
disposition of the same. He shall annually, in the month of December, make 
to the county auditors of the respective counties from which he has patients 
a report of the mental and physical condition of each patient, and the prob
able safety of removing any patient to the county hospital. The salary of 
the superintendent shall in no case exceed three thousand dollars per annum, 
[ a 73, §§ 1391, 1393.] 

SEC. 2259. Steward. The steward, under the direction of the trustees 
and superintendent, shall make all purchases for the hospital on the best 
terms that can be made, keep the accounts, pay all employes, and have a 
personal superintendence of the farm; and shall take duplicate vouchers for 
all purchases made and for all wages paid by him, which he shall submit 
to the trustees at each of their quarterly meetings for their examination and 
approval. Such settlement of accounts shall be made by the board of trus
tees in open session, and shall not be intrusted to a committee. The trus
tees shall, after examining and approving such vouchers, file one set of 
them with the auditor of state. The books and papers of the steward and 
treasurer shall at all times be open to the inspection of any one of the trus
tees, state officers, or members of the general assembly. [15 G. A., ch. 53, 
§ 1 ;C73, § 1392.] 

SEC. 2260. Assistant physicians. The assistant physicians shall be 
of such character and qualifications as to be able to perform the ordinary 
duties of the superintendent during his absence or inability to act. [C. '73, 
§ 1394.] 

SEC. 2261. County commissioners of insani ty. In each county there 
shall be a board of three commissioners of insanity, and in counties having 
two places where district court is held there shall be one such board of com
missioners at each place, consisting of the clerk of the district court, or his 
deputy, who shall be clerk of the same, also one physician in actual prac
tice and of good professional standing in the community, and one lawyer in 
actual practice and of good standing in his profession and in the community, 
residing as convenient as may be to the county seat, to be appointed by the 
judge of the district court. Such appointment may be made during a session 
of the court, or in vacation; if made in vacation, it shall be by written order, 
signed by the judge and recorded by the clerk. The appointment shall be 
for two years, and so that the term of one commissioner shall expire every 
year. The appointment of successors may be made at any time within three 
months prior to the expiration of the term of the incumbent. In the 
temporary absence or inability to act of two commissioners, the commis
sioner present may call to his aid temporarily a person possessed of the 
qualification required for a member, who, after qualifying as in other cases, 
may act in the same capacity. But if one of the absent members is a clerk, 
his deputy shall act. The record in such cases must show the facts. The 
members shall organize by choosing one of their number president, and hold 
their meetings at the office of the clerk, unless for good reasons they shall 
fix on some other place, and shall also meet on notice from the clerk or his 
deputy. [26 G. A., ch. 53; 0. 73, §§ 1395-6.] 

SEC. 2262. Clerk. The clerk of said board, or in his absence his 
deputy, shall sign and issue all notices, appointments, warrants, subpoenas 
or other process required to be given or issued by the board, affixing 
thereto his seal as clerk of the court; shall file and preserve in his office all 
papers connected with any inquest by the commissioners and properly 
belonging to his office, with all notices, reports and other communications; 
and shall keep separate books in which to minute the proceedings of the 
board, and his entries therein shall be sufficiently full to show, with the 
papers filed, a complete record of its findings, orders and transactions. 
The notices, reports and communications herein required to be given or 
made may be sent by mail, unless otherwise expressed, and the facts and 
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date of such sending and their reception must be noted on the proper record. 
[C. 73, § 1397.] 

SEC. 2263. Jurisdiction and power. The commissioners shall have 
cognizance of all applications for admission to the hospital, or for the safe 
keeping otherwise of insane persons within their respective counties, 
except in cases otherwise specially provided for. For the purpose of dis
charging the duties required of them, they shall have power to issue sub
poenas and compel obedience thereto, to administer oaths, and do any act 
of a court necessary and proper in the premises. [C. 73, § 1398.] 

SEC. 2264. Admission to hospital. Applications for admission to 
the hospital must be made in the form of an information, verified by affi
davit, alleging that the person in whose behalf the application is made is 
believed by the informant to be insane, and a fit subject for custody and 
treatment in the hospital, and that such person is found in the county, and 
shall also state the place of residence of such person, or where it is 
believed to be, or that the same is not known, according to the facts. [C. 
73, § 1399.] 

SEC. 2265. Investigation—certificate of physician. On the filing 
of such information, the commissioners may examine the informant and 
other witnesses under oath, and, if satisfied that there is reasonable cause 
therefor, at once investigate the grounds thereof, and may require that the 
person for whom such admission is sought be brought before them, and 
that the examination be had in his presence. They may issue their war
rant therefor, and provide for the custody of such person until their inves
tigation shall be concluded, which warrant may be executed by the sheriff 
or any constable of the county; or, if they shall be of the opinion from 
such preliminary inquiries as they make that such course would probably 
be injurious to such person, or attended with no advantage, they may dis
pense with such presence. In their examination, they shall hear testi
mony for and against such application, if any is offered. Any citizen of 
the county, or rela-tive of the person alleged to be insane, may appear and 
resist the application, and the parties may appear by counsel, if they elect. 
The commissioners, whether they dispense with the presence before them 
of such person or not, shall appoint some regular practicing physician of 
the county to visit him and make a personal examination touching the 
truth of the information and his actual condition, who shall forthwith 
report to them thereon. He may or may not be of their number, and shall 
certify that he has made a careful, personal examination as required, and 
that he finds the person in question insane, if such is the fact, and if other
wise, not insane; and, in connection with his examination, shall endeavor 
to obtain from the relatives of the person, or from others who know the 
facts, correct answers, so far as may be, to the interrogatories hereinafter 
required to be propounded, which interrogatories and answers shall be 
attached to his certificate. [C. 73, § 1400.] 

The interrogatories and answers ap- would probably be injurious to the person, 
pended to the certificate of the physician or attended with no advantage to him. The 
are not competent evidence as to whether the fact that the proceeding may be had with-
party was insane previous to the examina- out the presence oí defendant in the cases 
tion: Butler v. St. Louis L. Ins. Co., 45-93, 96. specified does not render the statute uncon-

The law contemplates the presence of stitutional, and it will be assumed that the 
the person whose insanity is sought to be absence of the person was justified by the 
established in all cases unless upon inquiry facts: Chavannes v. Priestley, 80-316. 
it is made to appear that such presence 

SEC. 2266. Finding of commissioners—warrant—confinement. On 
the return of the physician's certificate, the commissioners shall, as soon 
as practicable, conclude their investigation and find whether the person is 
insane; whether, if insane, a fit subject for treatment in the hospital; 
whether the legal settlement of such person is in their county, and, if not, 
where it is, if ascertained. If they find such person is not insane, they 
shall order his immediate discharge, if in custody, but if insane, and a fit 
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subject for custody and treatment in the hospital, they shall order his com
mitment to the hospital in the district in which the county is situated, and 
unless he or some one in his behalf shall appeal therefrom, shall forthwith 
issue their warrant and a duplicate thereof, stating such finding, with the 
settlement of the person, if found, and, if not found, their information, if 
any, in regard thereto, authorizing the superintendent of the hospital to 
receive and keep him as a patient therein. Said warrant and duplicate, 
with the certificate and finding of the physician, shall be delivered to the 
sheriff, who shall execute the same by conveying such person to the hospital, 
and delivering him, with such duplicate and physician's certificate and find
ing, to the superintendent, who shall, over his official signature, acknowl
edge such delivery on the original warrant, which the sheriff shall return to the 
clerk of the commissioners, with his costs and expenses indorsed thereon. 
If the sheriff and his deputy are both otherwise engaged, the commissioners 
may appoint some other suitable person to execute the warrant, who shall 
take and subscribe an oath faithfully to discharge his duty, and shall be 
entitled to the same fees as the sheriff. The sheriff, or any person appointed, 
may call to his aid such assistance as he may need to execute such warrant? 
but no female shall thus be taken to the hospital without the attendance of 
some other female or some relative. The superintendent, in his ackowledg-
ment of delivery, must state whether there was any such person in attend
ance, and give the name or names, if any. But if any relative or immediate 
friend of the patient, who is a suitable person, shall so request, he shall 
have the privilege of executing such warrant, in preference to the sheriff 
or any other person, without taking such oath, and for so doing shall be en
titled to his necessary expenses, but no fees. No person who shall be found to 
be insane shall, during investigation or after such finding, and pending com
mitment to the hospital, or when on the way there, be confined in any jail, 
prison or place of solitary confinement, except in cases of extreme violence, 
when itmay be necessary for the safety of such person or of the public; and if 
such person be so confined, there shall, at all times during its continuance, be 
some suitable person or persons in attendance in charge of such person; but 
at no time shall any female be placed in such confinement without at least 
one female attendant remaining in charge of her. [22 G. A., ch. 68, § 1; 
18 G. A., ch. 152, § 6; C.73, § 1401.] 

The provisions made for appeal, and the liberty without due jury trial: Black Hawk 
further provisions contained in {jg 2304 and County v. Springer, 58-417. 
2306, allowing subsequent investigation of An adjudication by the commissioners of 
the question of sanity, prevent this section insanity raises at least a presumption of thf 
from being in conflict with the constitutional fact, and such finding may be shown in evi-
guaranties against deprivation of personal dence in a divorce case to establish the fact 

of insanity: Tiffany v. Tiffany, 84-122. 

SEC. 2267. Appeal from finding. Any person found to be insane in 
proceedings herein authorized may appeal from such finding to the district 
court by giving the clerk thereof, within ten days after such finding has 
been made, notice in writing that an appeal is taken, which may be signed 
by the party, his agent, guardian or attorney, and, when thus appealed, it 
shall stand for trial anew. [18 G. A., ch. 152, §§ 1, 2.] 

The actual fact as to insanity may be in- from the action of the commissioners: In re 
quired into on a habeas corpus proceeding, JSresee, 82-573. 
and if in such proceeding it is determined On such appeal the court can take judicial 
that the person is insane, it is not necessary notice of the proceedings in a habeas corpus 
to reinvestigate that question in an appeal case before a judge of the court and filed in 

the court as required by law: Ibid. 

SEC. 2268. Custody pending appeal. If an appeal shall be taken, 
the appellant, pending the appeal, shall be discharged from custody, 
unless the commissioners find that he cannot with safety be allowed to go 
at large, in which case they shall require him to be suitably provided for 
in the manner hereinafter specified. [Same, § 4.1 
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SEC. 2269. Final order. If upon the trial of the appeal such person 
is found sane, he shall be immediately discharged, if in custody. If found 
insane, and a fit subject for custody and treatment in the hospital, an order 
of commitment shall be entered, and the clerk shall issue a warrant there
for, and the proceedings thereunder shall be as provided in cases before the 
board. [Same, § 5.] 

SEC. 2270. Settlement in another county. If the commissioners 
find that the person committed to the hospital has or probably has a legal 
settlement in some other county, they shall, after the time allowed for an 
appeal, or, in case an appeal is taken, after the same is finally disposed of, 
immediately notify the auditor of such county of such finding and commit
ment, and the auditor so notified shall thereupon inquire and ascertain if 
possible whether the person in question has a legal settlement in that 
county, and shall immediately notify the superintendent of the hospital 
and the commissioners of the county from which such person was committed 
of the result of such inquiry. If the legal settlement of a person com
mitted cannot for a time be ascertained, and is afterwards found, the notices 
required shall then be given. The residence of any person found insane 
who is an inmate of any state institution shall be that existing at the time 
Of admission therein. [24 G. A., ch. 24, § 2; C. 73, § 1402.] 

Notice to the county of settlement is a condition precedent to the right of recovery: 
Povieskiek County v. Cass County, 63-244. 

SEC. 2271. Custody outside hospital. If any person found to be 
insane and a fit subject for custody and treatment in the hospital cannot at 
once be admitted therein, or, in case of appeal from the finding of the com
missioners, if such person cannot with safety be allowed to go at liberty, 
the commissioners shall require that such person shall be suitably provided 
for otherwise until such admission can be had, or until the occasion there
for no longer exists. Such patients may be cared for as private patients 
whose relations or friends will obligate themselves to take care of and pro
vide for them without public charge. In such case, the commissioners 
shall in writing appoint some suitable person special custodian, who shall 
have authority to, and shall in all suitable ways, restrain, protect and care 
for such patient in such manner as to best secure his safety and comfort, 
and to best protect the persons and property of others. In the case of 
public patients, the commissioners shall require that they be in like manner 
restrained and protected and cared for by the board of supervisors at the 
expense of the county, and they may, accordingly, issue their warrant to 
such board, who shall forthwith comply with the same. If there is no poor-
house for the reception of such patients, or if no more suitable place can be 
found, they may be confined in the jail of the county in charge of the sheriff; 
but no female may be confined in such poor-house or jail unless at all times 
under the personal care of a suitable female attendant, who shall hold a 
key of the apartment in which said person is confined. [22 G. A., ch. 68, 
§ 2; C. 73, § 1403.] 

Where an adult is adjudged insane and a liable for the expense of his maintenance 
fit subject to be treated in the hospital, but although he is appointed custodian: Speed-
cannot be admitted there, and is otherwise ling v. \Vorth County, 68-152. 
maintained and treated, his father is not 

SEC. 2272. Same. On application to the commissioners in behalf of 
persons alleged to be insane, whose admission to the hospital is not sought, 
made substantially in the manner above prescribed, and asking that 
provision be made for their care as insane, either public or private, within 
the county, and on proof or their insanity and need of care, the commission
ers may provide for their restraint, protection and care, as in case of other 
applications. [C.73, § 1404.] 

SEO. 2273. In case of need. On information laid before the commis
sioners of any county that an insane person in the county is suffering for 
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want of proper care, they shall forthwith inquire into the matter, and, if 
they find that such information is true, they shall make all needful provi
sions for the care of such person as provided in other cases. [C. '73, § 1405.] 

SEC. 2274. Transfer to hospital. Insane persons who have been 
under care, either as public or private patients, outside of the hospital, by 
authority of the commissioners of any county may, on application, be trans
ferred to the hospital, whenever they can be admitted thereto, on the war
rant of such commissioners. Such admission may be had without another 
inquest, at any time within six months after the inquest already had, unless 
the commissioners shall think further inquest advisable. [C. 73, § 1406.] 

SEC. 2275. Application for admission to hospital . In each case of 
application for admission to the hospital, correct answers to the following 
interrogatories, so far as they can be obtained, shall accompany the physi
cian's certificate; and if, on further examination after the answers are stated, 
any of them are found to be erroneous, the commissioners shall cause them 
to be corrected: 

1. What is the patient's name and age? Married or single? If any 
children, how many? Age of youngest child? 

2. Where was the patient born? 
3. Where is his (or her) place of residence? 
4. What has been the patient's occupation? 
5. Is this the first attack? If not, when did the others occur, and what 

was their duration? 
6. When were the first symptoms of this attack manifested, and in what 

way? 
7. Does the disease appear to be increasing, decreasing or stationary? 
8. Is the disease variable, and are there rational intervals? If so, do 

they occur at regular periods? 
9. On what subjects or in what way is derangement now manifested? 

State fully. 
10. Has the patient shown any disposition to injure others? 
11. Has suicide ever been attempted? If so, in what way? Is the pro

pensity now active? 
12. Is there a disposition to filthy habits, destruction of clothing, break

ing of glass, etc. ? 
13. What relatives, including grandparents and cousins, have been 

insane? 
14. Did the patient manifest any peculiarities of temper, habits, disposi

tion or pursuits before the accession of the disease?—any predominant pas
sion, religious impressions, etc. ? 

15. Was the patient ever addicted to intemperance in any form? 
16. Has the patient been subject to any bodily disease; epilepsy, sup

pressed eruptions, discharges of sores, or ever had any injury of the head? 
17. Has restraint or confinement been employed? If so, what kind, and 

how long? 
18. What is supposed to be the cause of the disease? 
19. What treatment has been pursued for the relief of the patient? 

Mention particulars and effects. 
20. State any other matter supposed to have a bearing on the case. 

[C.'73,§1407.] 
SEC. 2276. Discharge from hospital. On the application of the 

relations or immediate friends of any patient in the hospital who is not 
cured, and who cannot be safely allowed to go at liberty, the commissioners 
of the county where such patient belongs, on making provisions for the 
care of such patient within the county as in other cases, may authorize his 
discharge therefrom; but no patient who may be under criminal charge or 
conviction shall be discharged without the order of the district court or 
judge, and notice to the county attorney of the proper county. [C. '73, § 
1408.] 
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SEC. 2277. Discharge from custody. Whenever it shall be shown to 
the satisfaction of the commissioners of insanity of any county that cause 
no longer exists for the care within the county of any person as an insane 
patient, they shall order his immediate discharge, and shall find if such 
person is sane or insane at the time of such discharge, which finding shall 
be entered of record by the clerk of the commission. [C.73, § 1409.] 

SEC. 2278. Warrant and certificate. The warrant of the commission
ers of insanity, authorizing the admission of any person to the hospital as a 
patient, accompanied by a physician's certificate as herein provided, shall 
shield the superintendent and other officers of the hospital against all lia
bility to prosecution of any kind on account of the reception and detention 
of such person in the hospital in accordance with law and the regulations 
for its management, but no person shall be detained therein who is by the 
superintendent thereof found to be sane or cured. FC.73, § 1411.] 

SEC. 2279. Insane prisoners—inquiry—confinement. On a written 
application made by any citizen, stating under oath that a person confined 
in any prison within the county, charged with a crime but not convicted 
thereof nor on trial therefor, is insane, the commissioners shall cause said 
prisoner to be brought before them, and if they find that he is insane they 
shall direct his removal to and detention in one of the hospitals for the 
insane, issuing their warrant therefor, and stating therein that he is under 
criminal charges, and the superintendent of the hospital designated in such 
warrant shall receive and keep such prisoner as a patient. The warrant 
shall be executed by the sheriff or his deputy by delivering the prisoner to 
the superintendent in person. After an investigation such as contemplated 
in this section, the commissioners shall not entertain a like application 
within six months on behalf of said person. [C 73, § 1412; R., §§ 1458-9.] 

SEC. 2280. Notice of recovery. When any insane person shall be 
confined in either hospital under the preceding section, the superintendent 
in whose charge he may be shall, as soon as such person is restored to 
reason, issue his warrant to the sheriff of the county from which such 
person is received, directing him to return such person to the jail of said 
county, which shall be done by said sheriff as soon as practicable, when the 
accused shall be returned to the jail of the proper county to answer to the 
charge against him. The sheriff shall make his return of service in writ
ing thereon, and deliver such warrant and return to the clerk of the district 
court of his county, who shall forthwith make a copy of the warrant and 
return, and mail the same to said superintendent, who shall file and preserve 
it. [C.73, §1413; R., §1460.] 

SEC. 2281. Expenses—county of settlement liable. When the super
intendent of the hospital has been notified that a patient sent to the hospi
tal from one county has a legal settlement in another county, he shall 
thereafter hold and treat such patient as from the latter county; and such 
holding shall apply to expenses already incurred in behalf of such patient 
and remaining unadjusted. [C. 73, § 1417.] 

SEC. 2282. Eecovery. Expenses incurred as hereinafter provided by 
one county, on account of an insane person whose legal settlement is in 
another, shall be refunded, with lawful interest, by the county of such 
settlement, and shall be presented to the board of supervisors of the county 
sought to be charged, allowed, and paid the same as other claims. If the 
settlement is denied by the latter board, it may serve a notice similar to 
that provided for in cases of removal in the chapter relating to poor per
sons, and all the provisions of that chapter in regard to the determination 
of the disputed claim upon an order of removal shall apply to the change 
of settlement of an insane person. [0.73, § 1418.] 

Before the abolition of the circuit court 
it did not have exclusive jurisdiction of this 
.action, although it did of the action provided 

for by 2 2228: Winneshiek County v. Allama
kee Cownty, 62-558. 

As to liability of county of settlement, see 
notes to ? 2228. 
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SEC. 2283. At expense of state. Patients in a hospital having no 
legal settlement in the state, or whose legal settlement cannot be ascer
tained, shall be supported at the expense of the state. If a person has a 
legal settlement within another state, the commissioners of insanity may 
direct the sheriff to remove such person to the place of his legal settlement, 
and the sheriff shall receive as compensation therefor three dollars per day 
and his actual expenses, which shall be itemized and sworn to and filed 
with the county auditor, and the same shall be paid as other claims against 
the county. The trustees of any asylum may authorize the superintendent 
to remove any patient who has no legal settlement within the state. The 
cost of such removal to be paid directly from the state treasury, upon a 
sworn statement of the superintendent and the approval of the trustees 
appended to each voucher. [21 G. A., ch. 47; C. 73, § 1419.] 

SEC. 2284. Special care. All patients in a hospital shall stand upon 
an equal footing, and the several patients, according to their different con
ditions of mind and body, and their respective needs, shall be provided for 
and treated with equal care; but if the relatives or friends of any patient 
shall desire it, and shall pay the expense thereof, such patient may have 
special care and may be provided with a special attendant, as may be 
agreed upon with the superintendent. In such cases, the charges for such 
special care and attendance shall be paid quarterly in advance. [C. 73, § 
1420.] 

SEC, 2285. Expenses paid by relatives. The relatives or friends of 
any patient in a hospital shall have the privilege of paying any portion or 
all of the expenses, and the superintendent shall cause his or her account 
to be credited with any sum so paid. [C. 73, § 1421.] 

SEC. 2286. Discrimination in reception. If at any time it is neces
sary to discriminate in the general reception of patients in a hospital, a 
selection shall be made as follows: 

1. Cases of less duration than one year shall have the preference over 
all others; 

2. Chronic cases, where the disease is of more than one year's duration, 
presenting the most favorable prospect for recovery, shall be next pre
ferred; 

3. Those for whom application has been longest on file, other things 
being equal, shall be next preferred; 

4. Where cases are equally meritorious in all other respects, the indi
gent shall have the preference. [C. 73, § 1422.] 

SEC. 2287. Escape. If any patient shall escape from a hospital, the 
superintendent shall cause immediate search to be made for him, and if he can
not soon be found, shall cause notice of such escape to be forthwith given 
to the commissioners of the county where he belongs, and, if found in their 
county, the commissioners shall cause him to be returned, and shall issue 
their warrant therefor, as in other cases, unless the patient shall be dis
charged, or unless for good reasons they shall provide for his care other
wise, of which they shall notify the superintendent. [C. 73, § 1423.] 

SEC. 2288. Discharge when cured. Any patient who is cured shall 
be immediately discharged by the superintendent, who shall furnish him 
with a certificate to that effect, and forward a copy thereof at once to the 
clerk of the district court of the county from which the patient was com
mitted, and he shall record the same at length in the insane record in 
connection with the record of commitment. Such record shall be prima 
facie evidence of the recovery of such person, and restore him to all his 
civil rights. Upon such discharge the superintendent shall furnish him, 
unless otherwise supplied, with suitable clothing and a sum of money not 
exceeding twenty dollars, which shall be charged with the other expenses 
of such patient in the hospital. The relatives of any patient not suscepti
ble of cure by remedial treatment in the hospital, and not dangerous to be 
at large, shall have the right to take charge of and remove him by the con-
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sent of the board of trustees. In the interim of the meetings of the board, 
the consent of two trustees shall be sufficient. [C. 73, § 1424.] 

SEC. 2289. Discharge of incurables. The board of trustees shall 
order the discharge or removal from the hospital of incurable and harmless 
patients whenever it is necessary to make room for recent cases. In the 
interim between the meetings of the board, the superintendent, in connec
tion with two trustees, shall possess and exercise the same power. [C. 73, 
§ 1425.] 

SEC. 2290. Notice to commissioners. When patients are discharged 
from the hospital by the authorities thereof without application therefor, 
notice of the order of discharge shall at once be sent to the commissioners 
of the county where they belong, and the commissioners shall forthwith 
cause them to be removed, and shall at once provide for their care in the 
county as in other cases, unless such patients are discharged as cured. 
[C. 73, § 1426.] 

SEC. 2291. Compensation for keeping. The trustees for the hospital 
shall, from time to time, fix the monthly sum, not exceeding fourteen dol
lars, for the board and care of patients therein; which sum shall be paid 
therefor, when certified by the superintendent under the attestation of the 
hospital seal, and this certificate shall be competent evidence of the amount 
due for the time therein stated. [17 G. A., ch. 84; C. 73, § 1427.] 

SEC. 2292. Charged to counties—tax levied. Each superintendent 
shall certify to the auditor of state on the first day of January, April, July 
and October the amount, not previously certified by him, due to the hospital 
under his charge from the several counties having patients chargeable 
thereto, and said auditor shall pass the same to the credit of the hospital, 
and thereupon notify the county auditor of each county so owing of the 
amount, and charge the same to said county; and the board of supervisors 
shall levy a tax therefor, and pay the amount due the state into the state 
treasury. Should any county fail to levy such tax, the auditor of state 
shall charge the delinquent county with a penalty of three per eent. per 
month upon the indebtedness six months due, until the debt and penalty be 
paid. If any county shall fail for one year to levy a tax, at the time of 
levying other county taxes, to meet any debt thus created, it shall be the 
duty of ihe attorney-general, upon request of the executive council, to 
bring an action in the name of the state and against the county to compel 
the same. Taxes thus levied and collected cannot be used for any other 
purpose, and the amount of indebtedness for which such levy was made 
shall be paid over to the state treasurer at the time and in the manner 
required for the payment of state taxes. [17 G. A., ch. 183, §§ 1-3; 16 G. 
A., ch. 28; C. 73, § 1428.] 

Under an early statute, held, that no au- purposes here specified: Iowa Land Co v, 
Chority was given to the board of supervisors Carmll County, 39-151. 
to levy an independent or special tax for the 

SEC. 2293. Pees of superintendent as witness. When the superin
tendent of the hospital, in obedience to a subpoena, attends any court of the 
county in which the hospital is situated, as a witness for either party in the 
case of a person on trial for criminal offense, and the question of the sanity 
of such person is raised, he shall be allowed on such account his necessary 
and actual expenses, and such daily pay as is allowed to other witnesses, 
which shall be paid by the state. When compelled so to attend in civil 
cases, he shall be entitled to the same compensation, to be paid by the party 
requiring his attendance. [C.73, § 1429.] 

SEC. 2294. Seal. The superintendent shall affix the seal of the hospi
tal to any notice, order of discharge, or other paper required to be given by 
him or issued. [C. 73, § 1430.] 

SEC. 2295. Blanks. The trustees of the hospital shall provide for 
furnishing the commissioners of the counties entitled to send patients to 
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the hospital with such blanks for warrants, certificates and other papers as 
will enable them with regularity and facility to comply with the provisions 
of this chapter, and also with copies of the regulations of the hospital, when 
printed. [C. 73, § 1431.] 

SEC. 2296. Rules. The superintendents of the hospitals and the gov
ernor of the state shall adopt such regulations as they may deem expedient 
in regard to which patients or class of patients shall be admitted to and pro
vided for in the respective hospitals; or from what portion of the state 
patients, or certain classes of patients, may be sent to any hospital, and in 
regard to the transfer of patients from one hospital to another, whenever 
such transfer becomes proper or necessary; they may change such regula
tions froin time to time as they think best, and shall make such publication 
of these regulations as necessary for the information of those interested, 
and the regulations so adopted shall be conformed to by the parties inter
ested. [24 G. A.; ch. 48, § 1; 22 G. A., ch. 76; C.73, § 1432.] 

SEC. 2297. Estates of patients liable. The provisions herein made 
for the support of the insane at public charge shall not be construed to 
release the estates r>f snrVh pprsrais nor their relatives from liability for tb^eir 
suuijort; ana tue auditors ol the several counties, subject to the direction of 
the board of supervisors, are authorized and empowered to collect from the 
property of such patients, or from any person legally bound for their sup
port, any sums paid by the county in their behalf, as herein provided; and 
the certificate from the superintendent, and the notice from the auditor of 
state, stating the sums charged in such cases, shall be presumptive evi
dence of the correctness of the sums so stated. If the board of supervisors 
in the case of any insane patient who has been supported at the expense of 
the county shall deem it a hardship to compel the relatives of such patient 
to bear the burden of his support, or charge the estate therewith, they may 
relieve such relatives or estate from any part or all of such burden as may 
seem to them reasonable and just. The estates of insane or idiotic persons 
who may be treated or confined in any county asylum or poor-house, and 
the estates of persons legally bound for their support, shall be liable to the 
county for the reasonable expense, or so much thereof as may be deter
mined by the board of supervisors. [26 G. A., ch. 52; 15 G. A., ch. 26; C.73, 
§ 1433.] 

The "relatives" contemplated in? 1433of by an order providing for expenses to be 
Code of '73 (which is here substantially re- thereafter incurred for the support of such 
enaci-cd) were only such as were legally insane person, qucere: Fayette County v. .Hem-
bound for the suppox't of the insane person, cock, 83-694. 
A father is not legally bound to support his Neither can pension money received after 
adult children. The provisions of \ 2216 et such act took effect be appropriated for ex-
seq., as to the support of paupers, have no penses incurred and paid by the county for 
application under this section: Monroe County the support of an insane pensioner before 
v. Teller, 51-670. that time: Ibid. 

Under 15 G. A. ch. 26, a husband was not The liability of the estate is to the county 
liable for the expense of treating an insane for what the county has paid in its behalf, 
wife sent to the hospital by the commission- There is no relation between the estate and 
ere of insanity. Such expense is not a family the state, and the statute of limitations com-
expense within the meaning of \ 3165: Déla- menees to run from the time of the payment 
ware County v. McDonald, 46-170. by the county to the state: Harrison County ». 

The claim of the county becomes a lien Dunn, 84-328. 
from the commencement of the suit by the Although the board may relieve the 
county for the expense of support, and col- estate, the failure to do so will not affect the 
lection is to be made like any other claim by operation of the statute of limitations: Ibid. 
action, judgment and execution. There is There is no common law liability on the 
no lien until it is allowed by the court: Thode part of the estate of an insane person for the 
v. Spofford, 65-294. support of such person either in the state 

Pension money of an insane person re- institution or under provisions made by the 
ccived from the United States, after the county, and where the statute declared lia-
taking effect of 20 G. A., ch. 23 (3 4009), bility only as to support in the state institu-
cannot be appropriated to reimburse the tion, lield, that there could be no recovery by 
county for expenses incurred and paid by the county for support furnished at the 
the county for the support of such person, county poor Louse: Jones County v. Norton, 
Whether such money can be appropriated 91-680. 
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The certificates and notices provided for The estate of the insane person is liable 
in this section are presumptive evidence of for his support and remains so until the 
the correctness of the sums so charged in board of supervisors releases it by action 
an action by a county against the estate of taken for that purpose and notice of the con-
an insane person even though such certift- sideration of the question by the board is 
cates are not made until the time of bring- not required: Ibid. 
ing suit: Cedar County v. Sager, 90-11. 

SEC. 2298. Meaning of terms "insane" and "idiot." The term 
" insane" as used in this chapter, includes every species of insanity or 
mental derangement. The term ' ' idiot ' ' is restricted to persons foolish 
from birth, supposed to be naturally without mind. No idiot shall be 
admitted to a hospital. [C. 73, § 1434.] 

A person who, of sound mind until nine was unable to take the slightest care of her-
years of age, then became affected with epi- self, held insane within the meaning of this 
lepsy and gradually lost her mind until she section: Speedliny v. Worth County, 68-152. 

SEC. 2299. Visiting committee. There shall be a visiting committee 
of three, at least one of whom shall be a woman, appointed by the governor, 
to visit the insane asylums of the state at their discretion, and without giv
ing notice of their intended visit, and one visit by at least one member shall 
be made each month, who may, upon such visit, go through the wards 
unaccompanied by any officer of the institution, with power to send for 
persons and papers, and to examine witnesses under oath to ascertain 
whether any of the inmates are improperly detained in the hospital, or 
unjustly placed there, and whether the inmates are humanely and kindly 
treated, with full power to correct any abuses found to exist; and any 
injury inflicted upon the insane shall be treated as a criminal offense, as 
the like offense would be regarded when inflicted upon any other citizen 
outside of a hospital. They shall have power to discharge any attendant 
or employe who is found to have been guilty of an offense meriting such 
discharge; and, in all these trials of misdemeanor, offense or crime, the 
testimony of patients shall be taken and considered for what it is worth, 
and no employe at a hospital shall be allowed to sit on any jury before 
whom these cases are tried. Said committee shall make an annual report 
to the governor. [C. 73, §§ 1435, 1441.] 

A visiting committee has no authority to punish witnesses for contempt in refusing to 
testify before it: Brown v Davidson, 59-461. 

SEC. 2300. Inmates allowed to write. The names of this visiting 
committee and their post-office addresses shall be kept posted in every ward 
in each hospital, and every inmate therein shall be allowed to write once 
a week what he pleases to this committee and to any other person he may 
choose; but the supex'intendent in his discretion may send letters addressed 
to other parties to the visiting committee for inspection before forwarding 
them to the individual addressed. Any member of this committee who shall 
neglect to heed the call of a patient to him for protection, when proved to 
have been needed, shall be discharged by the governor. [15 G. A., ch. 53, 
§ 2; C.73, § 1436.] 

SEC. 2301. Writing material furnished. Every person confined in 
any hospital shall be furnished by the superintendent or party having 
charge of such person, at least once in each week, with suitable materials 
for writing, inclosing, sealing and mailing letters, if he requests the same, 
unless otherwise ordered by the visiting committee, which order shall con
tinue in force until countermanded by said committee. [C. 73, § 1437.] 

SEC. 2302. Letters to and from inmates. The superintendent, or 
the party having charge of any person under confinement, shall receive, if 
requested to do so by the person so confined, at least one letter in each 
week, addressed to one of the visiting committee, without opening or read
ing the same, and without delay deposit it in a post-office, with a proper post
age stamp affixed thei-eto, and deliver to said person any letter or writing 
addressed to him. But such letters written to the person so confined may 
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be examined by the superintendent, and if, in his opinion, the delivery of 
such letters would be injurious to the person so confined, he shall return 
the letters to the writer with his reasons for not delivering it. [15 G. A., 
ch. 53, § 2; C. 73, § 1438.] 

SEC. 2303. Inquest. If a death shall occur suddenly and without 
apparent cause, o r a patient die and his relatives so request, a coroner's 
inquest shall be held as provided by law, but in the latter case the relatives 
making the request shall be liable for the expenses of the same, and pay
ment therefor may be required in advance. [C. 73, § 1439.] 

SEC. 2304. Commission of inquiry—appointment by court. On a 
statement in writing, verified by affidavit, addressed to a judge of the dis
trict court of the county in which the hospital is situated, or of the county 
in which any person confined in a hospital has his legal settlement, alleging-
that such person is not insane and is unjustly deprived of his liberty, such 
judge shall appoint a commission of not more than three persons, in his 
discretion, to inquire into the merits of the case, one of whom shall be a 
physician, and if two or more are appointed, another shall be a lawyer. 
Without first summoning the party to meet them, they shall proceed to the 
hospital and have a personal interview with such person, so managed 
as to prevent him, if possible, from suspecting its object; and they shall 
make any inquiries and examinations they may deem necessary and proper 
of the officials and records of the hospital, touching the merits of the case. 
If they shall judge it prudent and advisable, they may disclose to the party 
the object of their visit, and, either in his presence or otherwise, make fur
ther investigation of the matter. They shall forthwith report to the judge 
making the appointment the result of their examination and inquiries, such 
report to be accompanied by a statement of the case, made and signed by 
the superintendent. If on such report and statement, and the hearing of 
testimony if any is offered, the judge shall find a person not insane, he 
shall order his discharge; if the contrary, he shall so state, and authorize 
his continued detention. The finding and order of the judge, with the report 
and other papers, shall be filed in the office of the clerk of the court over 
which such judge presides, who shall enter a memorandum thereof on his 
record, and forthwith notify the superintendent of the hospital of the find
ing and order of the judge, and the superintendent shall carry out the order. 
The commissioners appointed as provided in this section shall be entitled 
to their necessary expenses and a reasonable compensation, to be allowed by 
the judge, and paid by the state out of any funds not otherwise appropria
ted; but the applicant shall pay the same if the judge shall find that the 
application was made without probable ground, and shall so order. [C. 73, 
§1442.] 

Whether the supreme court could, under that where the case before the court was an 
any circumstances, under the provisions of appeal from the finding of commissioners, 
this section, appoint a commission to inquire no such proceeding was necessary: In re 
into the sanity of a person confined in the Bresee, 82-573. 
hospital for the insane, quaere. But, held, 

SEC. 2305. How often. The commission above provided for shall not 
be repeated of tener than once in six months in regard to the same person; 
nor shall such commission be appointed in the case of any patient within 
six months of the time of his admission. [C.73, § 1443.] 

SEC. 2306. Habeas corpus. All persons confined as insane shall be 
entitled to the benefit of the writ of habeas corpus, and the question of insan
ity shall be decided at the hearing. If the judge shall decide that the per
son is insane, such decision shall be no bar to the issuing of the writ a sec
ond time, whenever it shall be alleged that such person has been restored 
to reason. [C. 73, § 1444.] 

Where a finding of insanity had been the whole question had been investigated and 
made by the commissioners, and upon habeas the insanity of the party determined, held, 
corjms before the judge of the district court that, on appeal from the action of the com-
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missioners, it was not necessary to re-in- erly be accepted as conclusive: In re Bresee, 
vestigate the case, but the action of the judge 82-573. 
in the habeas corpus proceeding might prop-

SEC. 2307. Punishment for cruelty or official misconduct. If any 
person having the care of an insane person, and restraining him, whether 
in a hospital or elsewhere, with or without authority, shall treat him with 
unnecessary severity, harshness or cruelty, or in any way abuse him, or if 
any officer required by the provision of this chapter to perform any act shall 
wilfully refuse or neglect the same, or if any member of a board of super
visors or any county treasurer shall violate any provision of this chapter, 
he shall be guilty of a misdemeanor, and fined not to exceed five hundred 
dollars, or be imprisoned in the county jail not to exceed three months, and 
pay the costs of prosecution, or be both fined and imprisoned at the discre
tion of the court; and if any member of the visiting committee, superintend
ent of the hospital, or other person in charge of an insane person confined 
in the hospital, shall knowingly and wilfully violate any provision of this 
chapter by failing and refusing to furnish material for writing, failing or 
refusing to allow a party to write letters, to mail letters written, to receive 
and deliver letters written as provided herein to such person so confined, or 
in any other way, he shall be imprisoned in the penitentiary not to exceed 
three years, or pay a fine not to exceed one thousand dollars, or be both fined 
and imprisoned. [17 G. A., ch. 188,§ 4; C.73, §§ 1415-16, 1440, 1445.] 

SEC. 2308. County insane fund. The board of supervisors, when 
levying taxes for general purposes, shall include therein a tax of one-half 
mill or less, as may be necessary, for the purpose of raising a fund for the 
support of such insane persons as are cared for and supported by the 
county in the insane ward of the county poor-house, or elsewhere outside 
of any state hospital for the insane, which shall be known as the county 
insane fund, and shall be used for no other purpose than the support of 
such insane persons. 

SEC. 2309. Compensation and fees. The commissioners of insanity 
shall be allowed at the rate of three dollars per day, each, for all the time 
actually employed in the duties of their office. They shall also be allowed 
their necessary and actual expenses, not including charges for board. The 
clerk, in addition to what he is entitled to as commissioner, shall be 
allowed one-half as much more for making the required record entries in 
all cases of inquest and of meetings of the board for any purpose, and for 
the filing of any papers required to be filed. He shall also be allowed 
twenty-five cents for each notice or process given or issued under seal, as 
herein required. The examining physician shall be entitled to the same 
compensation as a commissioner, and to mileage at the rate of five cents per 
mile each way; but if such examining physician be a member of the board of 
commissioners, he shall be entitled to no other fee than the pay as such com
missioner. Witnesses shall be entitled to the same fees as witnesses in the 
district court. Fees on appeal shall be the same as in ordinary actions. The 
compensation and expenses provided for above, and the fees of the sheriff 
provided for in such cases, shall be allowed and paid out of the county treas
ury in the usual manner. Whenever the commissioners issue their warrant 
for the admission of a person to the hospital, and funds to pay the expenses 
thereof are needed in advance, they shall estimate the probable expense of 
conveying such person to the hospital, including the necessary assistance, 
and not including the compensation allowed the sheriff, and on such esti
mate, certified by the clerk, the auditor of the county shall issue an order 
on the county treasury for the amount, as estimated, in favor of the sheriff 
or other person intrusted with the execution of such warrant; the sheriff or 
other person executing such warrant, shall accompany his return with a 
statement of the expenses incurred, and the excess or deficiency may be 
deducted from or added to his compensation, as the case may be. If funds 
are not so advanced, such expenses shall be certified and paid in the man-



Tit. XII, Ch. 3. 

801 
DOMESTIC ANIMALS. §§ 2310-2313 

ner above prescribed on the return of the warrant. When the commission
ers order the return of a patient, compensation and expenses shall be in 
like manner allowed. [C. '73, §§ 1410, 3825.] 

The fees of the clerk not held additional to his salary: Moore v. Mahaska County, 
61-177: and see \ 297. 

SEC. 2310. Compensation of visiting committees. Members of all 
visiting committees to the hospitals shall be allowed four dollars for each 
day actually and necessarily engaged in the performance of their official 
duties, and mileage at the same rate as is allowed members of the general 
assembly. The disbursing officer of each hospital shall pay the per diem 
and mileage allowed such visiting committee, and each member of such 
visiting committee shall certify under oath to such disbursing officer the 
number of days he has served and the number of miles traveled. [C. 73, § 
3826.] 

CHAPTER 3. 
OF DOMESTIC ANIMALS. 

SECTION 3311. Meaning of terms. As used in this chapter, the term 
"owner," used with reference to animals, means any one entitled to the 
present possession thereof, the one having care or charge of them, and the 
person holding the legal title to them, and as to land the person having title 
thereto, or the lessee or occupant thereof; the term "stock " means cattle, 
horses, mules and asses; the term "animals " means all animals which may 
be distrained under this chapter; and " trespassing stock or animals " means 
those unlawfully upon land, or running at large contrary to law or police 
regulations. [15 G. A., ch. 70, §§ 4, 7; C.73, §§ 1450, 1453.] 

The provision that the word stock shall upon the meaning of the word as found in 
include cattle, horses, mules and asses is only other statutes. As generally used it in
applicable in the connection in which it is eludes swine as well as the animals referred 
used, and is not to be deemed a limitation to: iSíaíe v. Clark, 65-336. 

SEC. 2312. Male animals running at large. The owner of any stal
lion, jack, bull, boar or buck shall restrain the same, and any person may 
take possession of any such animal running at large in the county in which 
such person resides, or in which he occupies or uses real estate, and give 
notice thereof to any constable in the county where taken, who shall sell 
the animal so taken at public auction to the highest bidder for cash, having 
given ten days' notice of the time and place of sale, describing the property, 
by posting the same in three public places in the township wherein such 
animal was found at large. Out of the proceeds of sale he shall pay all 
costs and any damage done by said animal, to be investigated and deter
mined by him, and pay the remainder into the county treasury for the use 
of the county. If legal proof be made to the county auditor by the owner 
of said animal of his right thereto at any time within twelve months from 
the sale, he shall order the proper amount to be paid to the owner out of 
any money in the treasury not otherwise appropriated. If the owner, or 
any person for him, shall, on or before the day of sale, pay the costs thus 
far made, and all damages, to be determined by the constable if the parties 
cannot agree, and make satisfactory proof of his ownership, the constable 
shall release the animal to him. |C. 73, § 1447; R., §§ 289, 1522.] 

Under a somewhat similar provision it was The provisons as to stallions is not appli-
said that the law did not contemplate that cable to colts until they are of such age as to 
the officer should have a process in order to be troublesome to mares or dangerous to be 
make the sale provided for: Dalbyv. Wolf, at large: Aylesworth v. Chicago, È. I.& P. Ji. 
14-228. Co., 30-459. 

SEC. 2313. Distraint damage feasant—recovery. Any animal tres
passing upon land fenced as provided by law may be distrained by the 
owner of such land, and held for all damages done thereon by it, unless it 

51 
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escaped from adjoining land in consequence of the neglect of such land 
owner to maintain his part of a lawful partition fence. The owner of the 
land from which such animal escaped snail also be liable for such damages 
if it escaped therefrom in consequence of his neglect to maintain his part 
of a lawful partition fence, or if the trespassing animal was not lawfully 
upon his land, and he had knowledge thereof. If there be no lawful par
tition fence, and the line thereof has not been assigned either by the fence 
viewers or by agreement of the parties, any animal trespassing across such 
partition line shall not be distrained, nor shall there be any liability there
for. [15 G. A., ch. 70, § 3; C. 73, §§ 1448-9; R., §§ 1548-9; C. '51, §§ 913-14.J 

In this state, aside from statute, cattle rightfulness of the distraint may therefore 
are free commoners, and may lawfully be 
permitted to run at large, and the rule of 
the common law that every man is bound to 
keep his cattle within his own inclosure or 
be responsible in damage for injuries aris
ing from their being abroad is not applica
ble to the condition and circumstances of 
the people and is not in force: Wagner v. 
Bissell, 3-396; Heath v. Coltenback, 5-490; Al
ger v. M. & M. R. Co., 10-268; Russell v. Ban-
ley, 20-219; Smith v.C, R l.&P. R.Co., 34-506. 
Therefore, unless stock is prohibited from 
running at large, the owner of land can only 
maintain an action for trespass by cattle by 
showing that his fence was such as is required 
by statute: Farzier v. Nortinas, 34-82. But 
if cattle, after breaking over a sufficient 
fence into one field, go thence into another 
of the same owner, through a fence which is 
not sufficient, the action for their trespass 
upon the second field will lie: Herold v. Mey
ers, 20-378. 

Cattle being free commoners, the mere 
fact of permitting them to run at large is 
not a ground of imputing negligence to the 
owner: Haughey v. Hart, 62-96. 

The right of the owner of cattle or other 
stock to pasture them upon the commons is 
a permissive and not an abstract right. And 
while the owner of an inclosure cannot 
maintain an action for trespass against the 
owner of cattle entering thereon from the 
commons unless his fence is such as is re
quired by statute, yet there is no obligation 
on his part to fence, and there can be no re
covery for injuries to the cattle from feed
ing upon growing crops: Herold v. Meyers, 
20-378. 

If animals, though lawfully on adjoining 
land, escape therefrom and do damage, and 
their escape is not in consequence of the neg
lect of the person suffering the damage, their 
owner is liable therefor. I t is not necessary 
that the fence surrounding the land of the 
person injured is throughout a lawful fence, 
if it is shown to have been such at the place 
where the cattle broke through. And this 
will be true where the owner of the adjoin
ing land and the owner of the cattle are the 
same person and the fence broken through 
belongs to him: Noble v. Chase, 60-261. 

I t is only persons whose lands are inclosed 
by a lawful fence who are authorized to dis
train domestic animals injuring their prem
ises (where stock are not prohibited from 
running at large). If lands are not so inclosed 
there is no right to distrain, and possession 
acquired by such distraint is unlawful. The 

be inquired into in an action of replevin; it 
is not a matter for the exclusive determina
tion of the fence viewers. But if the distraint 
is found to be legal the property may be re
manded to the distrainor, and the damages 
may be assessed by the township trustees 
subject to the right of appeal as provided for 
in U 2318 and 2319: Syford v. Schiver, 61-155. 

Cattle, when they of their own accord go 
upon the unfenced land of another, do not 
render their owner liable to an action by the 
owner of the land, and the owner of the 
cattle may rightfully enter to remove them; 
and if they have crossed the unfenced land 
of one and gone on to that of another they 
may be driven back across the land they 
crossed in entering: Camp v. Flaherty, 28-520. 

Where plaintiff, claiming to own certain 
real estate, sought to recover damages from 
defendant for maliciously, wrongfully and 
•unlawfully breaking down and destroying 
the fence and turning his cattle upon such 
land without plaintiff's consent, held, that an 
instruction, in substance, that if the land 
was the property of plaintiff, as to which the 
jury were directed to inquire, and if they 
found the land was fenced and the defendant 
broke down the fence and thereby allowed 
the cattle to go upon the land, or if the land 
was fenced and the fence was broken down 
without defendant's fault, and he drove his 
cattle upon the land, the plaintiff would be 
entitled to recover, was not erroneous: Erbes 
v. Wehmeyer, 69-85. 

The owner of the land may have his 
remedy by action against the owner of the 
stock as here provided, or by distraining the. 
animals as provided in § 2314 et seq. If he 
pursue the former course the ordinary rules 
as to proof, etc., apply, and he need not have 
the damages ascertained by the township-
trustees, as provided in \ 2317: Quintan v. 
Tan Tuyl, 30-554. 

A land owner in a county where stock is 
prohibited from running at large is not re
lieved of his obligation to maintain parti
tion fences, and if stock rightfully in an ad
joining inclosure escape upon his land by 
reason of his failure to maintain such fence 
he cannot recover damages from the owner 
of the stock: Duff ees v. Judd, 48-256. 

The servant of a land owner, who distrains 
stock as agent of such owner, may justify as 
such agent in an action of replevin brought 
against him to recover the stock: Bearinger 
v. O'Hare, 26-250. 

As to damage from bull unlawfully at 
large, see note to ¡j 2314. 

SEC. 2314. "What animals not permitted to run at large. Swine, 
sheep and goats at all times, and, during the time and as required by a. 
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police regulation adopted according to law, stock shal l be restrained from 
running at large. Animals thus prohibited from running a t large, when 
trespassing on land, or a road adjoining thereto, may be distrained by the 
owner of such land, and held for damages done by them, and for the costs 
provided in this chapter; but stock shal l not be considered as running a t 
large so long as it is upon unimproved lands and under the immediate care 
and efficient control of the owner, or upon the public roads for t ravel or 
driving thereon under l ike care and control. But where a parti t ion fence 
is required by law to be erected or maintained, stock escaping across such 
partition line shall be dealt with as provided in the preceding section. [18 
G. A., ch. 188, § 1; 15 G. A., ch. 70, §§ 2, 3, 6; C.73, §§ 1446, 1448, 1452.] 

Held that J h e original section as con- for nominal damages, would have been with-
tained in 13 G. A., ch. 26, was, applicable 
without a submission to vote of the question 
of restraining stock from running' at large, 
and that it was immaterial whether the 
premises were inclosed with a lawful fence 
or not: Little v. McGuire, 38-560; Hullock v. 
Hughes, 42-516. 

The owner of a thoroughbred cow, which 
is got with calf by an ill-bred and unpedi-
greed bull, unlawfully running at large, 
may recover damages from the owner of such 
bull, which are to be measured by the differ
ence in the value of the cow, for the purpose 
of breeding of fine stock, before meeting 
such bull and afterwards: Crawford v. Wil
liams, 48-247. 

The fact that an eighty-acre tract of land 
is surrounded by a single ploughed furrow, 
and includes a few acres under cultivation, 
will not render it all improved or cultivated 
land within the meaning of this section; but 
in such cases the owner of the land may re
cover damages from the owner of cattle who 
herds and confines them upon such land: 
Otis v. Morgan, 61-712. 

While trespass is not committed when 
cattle running at large enter upon unin-
closed laud in counties where the herd law is 
not in force, yet the act of herding and pas
turing cattle upon such uninclosed land 
against the consent of the owner will consti
tute trespass for which the wrong-doer may 
be liable in damages: Harrison v. Adamson, 
76-337. 

In an action for damages against defend
ant for having herded his cattle upon plain
tiff's uninclosed and unimproved land with
out plaintiff's consent, it appearing that 
other persons herded cattle upon the land 
during the time it was used by defendant, 
and there being no evidence as to how long 
the land was so used by defendant, and how 
many cattle he had herded, and the value 
of such use, held, that any verdict, except 

S E C . 2315. R e c o v e r y of damages . Instead of distraining t respass ing 
stock or animals, the injured person may recover all damages caused 
thereby in an action against the owner thereof, and may join therein the 
owner of the land from which it escaped, if he is l iable therefor. If dis
trained stock or animals escape or are released without the consent of the 
distraining party, he may recover his damages as above provided, with 
costs, and the costs of distraint made pr ior to such escape or release. [15 
G. A., ch. 70, § 3 ; C.73, §1448.] 

S E C . 2316. Apport ionment of damages . If there is more than one 
owner of distrained stock or animals, each may pay his ra table share of the 
damages and costs, and release his animals. If the injured pa r ty elects to 

out evidence, and therefore the action of the 
court in refusing to submit the case to the jury 
for a verdict, and in directing a verdict for 
the defendant, would not be reversed on ap
peal: Williams v. Biown, 76-643. 

In an action for damages from an animal 
running at large, it is not necessary to show 
that the road in which he is at large is a 
legal highway, but it is sufficient to show 
that it is open to the public; and an animal 
loose in such highway is running at large, 
and if vicious the owner is liable for injuries 
inflicted by such animal on a person passing 
by: Meier v. Shrunk, 79-17. 

The fact that stock is running at large in 
violation of the provisions of the herd law 
docs not absolutely preclude recovery from 
a railway company for injuries to such stock, 
caused by the operation of a train upon sta
tion grounds at an unlawful rate of speed: 
Story v. Chicago, M. & St. P. R. Co., 79-402. 

In an action for damages by reason of 
personal injury to plaintiff by defendant's 
bull running at large, held, tha t evidence 
that defendant frequently permitted the an
imal to run at large in the road was admis
sible on the question as to whether he was 
at large with defendant's permission when 
plaintiff was injured; that evidence as to the 
character and general reputation of the ani
mal as being vicious was admissible to show 
whether the attack on plaintiff was without 
provocation, or was due, as claimed by de
fendant, to plaintiff's negligently provoking 
the animal, and that plaintiff's information 
as to the disposition of the animal might be 
shown to indicate whether he acted negli
gently: Meier v. Shrunk, 79-17. 

Whether in such case it was negligent in 
plaintiff to strike the animal with his cane 
would depend upon attending circumstances 
as to his reasonable belief that he would 
thereby avoid danger: J bid. 
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sue therefor, he may join in one action all or any of such owners who have 
not paid their proportion of the damages and costs. [18 G. A., ch. 188, § 1; 
15 G. A., ch. 70, § 6; C. 73 , § 1452.] 

S E C . 2317. A s s e s s m e n t of damages—sale . Within twenty-four hours 
after an animal has been distrained, Sunday not included, the person distrain
ing, or his agent, shall notify the owner of the animal thereof, and, if he fails 
to satisfy the damages and costs, such person shall within twenty-four 
hours after such notice to the owner, verbally or in writing, request the 
township trustees to appear upon the premises to view and assess the dam
ages. When two or more trustees have met, one of them having previously 
informed the owner of the animal of the time and place of meeting, they 
shal l assess the damages and costs. If the owner of the distrained animal 
refuses or neglects for two days thereafter to pay the amount thus assessed, 
one of said t rustees shal l put up in three conspicuous places in the township 
notices, describing the property, and naming a time and place of sale, which 
place shall be where the property is distrained, and time not less than uve 
nor more than ten days thereafter, t h a t said property will be sold between 
the hours of one and three o'clock in the afternoon. At the time and place 
of sale, one of said t rustees shall offer for sale and sell the property at 
public outcry to the highest bidder for cash, but no sale shall be made after 
having realized a sufficient sum with which to pay the damages and costs, 
any remaining animals unsold to be a t once returned to the owner, and 
also the surplus remaining, if any, out of any sold. If for any reason a 
trustee cannot sit, the remaining trustees may appoint any disinterested 
citizen having the qualifications of a juror to act in his place. [C. 73 , § 1454.] 

Upon the hearing before fence viewers to void, as being- without jurisdiction: Barrett 
assess the damages caused by stock running v. Dolun, 71-94. 
at large, the question as to whether the Notice to the owner of the stock of the 
stock was improperly at large, as well as the amount of damages assessed by the trustees, 
amount of damage done, is before the fence and the demand from him that he pay such 
viewers, and such question may also be con- damages, are not necessary to warrant a sale: 
sidered on appeal from their action : Duffees Miller v. Dale, 72-470. 
v. Judd, 48-256. Where a party distrained a trespassing 

This section does not confer special au- animal and gave notice to the person who 
thority upon the township trustees to in- had charge of the animal and the one who 
quire into and determine the lawfulness of owned the farm on which it was usually kept, 
the fence inclosing the injured premises, and held, that the notice was sufficient to au-
that matter may be determined in an action thorize the trustees to assess the damages: 
of replevin to recover the property from the Lyons v. Van Gorder, 77-600. 
person making distraint, when it is claimed A trespassing animal should not be 
that his premises are not surrounded by a treated as an estray, where the party dis-
lawful fence: Syford v. Sefiiver, 61-155. training knows who has charge of the animal 

Failure to serve notice upon one of the and where it is kept, although the owner ia 
trustees, who might have been served, will unknown: Ibid. 
render the action of the other two entirely 

S E C . 2318. A s s e s s m e n t made—appeal. The trustees shall make 
their assessment in writ ing, and file the same with the township clerk, 
which shal l be recorded by him. Any person aggrieved by the action of 
the t rustees may appeal to the district court of the county. The appeal 
bond, conditioned to pay all costs and damages, shall be filed with and the 
sui'eties approved by the township clerk, in a penalty double the value of 
the proper ty distrained, or, if the value of the property exceeds the 
amount of the damages claimed, then double the amount of the damages 
and costs. Notice of such appeal shal l be given within five days, and in 
the same manner as in appeals from a judgment of a justice of the peace. 
The appellant shall file an appeal bond within three days, Sunday not 
included, from the filing of the finding of the trustees, and, when an appeal 
is thus taken by the claimant, the distrained stock or animals shal l be held 
for the satisfaction of such judgment as may be rendered on appeal, but 
the owner of said stock or animals may release the same at any time, before 
judgment, by filing with the township clerk before the appeal is certified, 
or with the clerk of the district court thereafter, a bond with sufficient 
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sureties to be approved by the clerk with whom filed, conditioned to pay 
all damages and cost recovered in said cause on appeal. The clerk receiv
ing such bond shall file the same, and forthwith certify the fact to the 
person having charge of the distrained stock or animals, who shall there
upon release the same to the owner. Where the owner appeals and files a 
bond, as herein provided, it shall operate as a supersedeas, and the dis
trained stock or animals shall be released to him. Within five days after 
the taking of the appeal, the township clerk shall make out a certified 
transcript of the record of the finding of the trustees, and file the same, 
together with the notice of appeal, if in writing, and the bond with the 
clerk of the district court. [C'73, § 1455.] 

Under provisions for appeal to the circuit by a trespassing animal had been filed with 
court, held, that not only the amount of the township clerk, but the original could 
damages, but also the question whether the not be found, held, that the record of the 
stock were in fact trespassers, and the suffi- original made by the township clerk was ad-
ciency of the fences, might be reviewed: missible to prove the award of the trustees: 
Duffees v. Judd, 48-256. Lyons v. Van Gorder, 77-600. 

Where the assessment of damages caused 

SEC. 2319. Escape or release—recapture. If any distrained animal 
escape or is unlawfully released, the injured person may recapture the same, 
and proceedings under this chapter shall continue until the assessment of 
damages is made, which shall be conclusive, unless appealed from. Notice 
of the sale of such animal shall be given by the trustees as soon as posses
sion thereof is regained by the distrainor, and the property sold accord
ingly, unless he regains such possession before the day of sale as originally 
fixed, in which event the property shall be sold under the first notice. 

SEC. 2320. Punishment for unlawful release. If any one, without 
leave of the person having any animal under distraint, release the same, he 
shall be guilty of a misdemeanor. [18 G. A., ch. 188, § 2.] 

SEC. 2321. Estrays. Any animal of an unknown owner running at 
large or trespassing within a lawful inclosure is an estray, and may be 
taken up by any householder in the county, except an unbroken animal 
between the first day of May and the first day of November, where such 
unbroken animal is not required to be restrained by a police regulation. 
[C'73, §§1456, 1464.] 

A distinction is here contemplated be- An animal stolen from its owner and 
tween a broken and an unbroken animal, afterwards abandoned by the thief may law-
The former may be taken up if found run- fully be treated as an estray: Kinney v. Roe, 
ning in the highway: Knudson v. Gieson, 38- 70-509. 
234. 

SEC. 2322. Taking up. If any animal, liable to be taken up as an 
estray, comes upon any householder's premises, any person may notify him 
of the fact, and, if he fail to take up such estray for more than five days 
thereafter, any other householder in the same township may take it up and 
proceed with it as if taken upon his own premises, if he shall produce proof 
to a justice of the peace of the service of such notice. All persons taking 
up stray animals shall state under oath before said justice where the same 
were taken up. [C. 73, § 1465.] 

An estray is an animal whose owner is such animal is known to him. In such case 
unknown, and therefore a person cannot take the owner may replevin without tendering 
up an animal as an estray when the owner of costs: Walters v. Glats, 29-437. 

SEC. 2323. Notices posted. Any person taking up an estray shall 
within five days thereafter post up a written notice in three of the most 
public places in the township, which notice shall contain a full description 
of said animal, and a statement as to where the same was taken up. Unless 
such estray shall have been previonsly claimed by the owner, the person 
taking it up shall within ten days go before a justice of the peace in the 
township in which the estray was taken up, or, in case there is no justice 
in the township, then before the next nearest justice in the county, and 
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make oath to the correctness of said notice, together with a statement 
attached thereto as to whether the marks or brands of said animal have 
been altered to his knowledge, either before or after the same was taken up, 
which notice shall be recorded by the justice in his estray book, and within 
five days forwarded by him to the county auditor, who shall enter the same 
in the estray book in his office, and shall cause a copy of said notice to be 
posted at the court-house door. [C'73, § 1466.] 

S E C . 2 3 2 4 . Publ icat ion. If the estray is stock, the auditor shall cause 
the notice to be published once each week for three weeks in some news
paper in the county. [C. 73 , § 1468.] 

S E C . 2 3 2 5 . F e e s and. expenses . The person taking up an estray shall 
pay the fee of the justice for administering the oath, recording the notice 
in his estray book, and forwarding the notice to the auditor, and shall also 
pay to the justice, to be transmitted to the auditor, the fee of the auditor 
for entering the notice in his es t ray book, and for posting a copy of the 
notice, and also, if the estray is stock, the sum of one dollar and fifty cents 
to cover the expense of publishing the notice, which amount so paid in 
advance for fees and expenses, together with the compensation allowed by 
law, shal l be refunded to the person taking up such estray by the owner of 
it, in case restitution is made to him. If two or more estrays are taken up 
a t the same time by the same person, they shall be included in one notice, 
and but one fee shall be paid therefor, and if only a par t of the stock thus 
included is restored to the owner, a proportionate amount of such fees and 
expenses shall be refunded. [C. 73 , §§ 3822-3; R., § 1520.] 

S E C . 2326 . P r o p e r t y ve s t s w h e n . If the estray be stock, and be not 
claimed by the owner within one year, or, being any other domestic animal, 
be not claimed by the owner within six months from the time it is taken up, 
the proper ty therein shall vest in the taker-up, if he has complied with the 
provisions of this chapter. [C.73, §§ 1471-2.] 

S E C . 2327 . R e c o v e r y b y owner . At any time before the proper ty in 
the estray vests in the person who has taken it up, the owner shal l be enti
tled to recover possession of it on paying to the person who has taken it up 
the compensation to which he is entitled by law, and the fees and expenses 
which he has paid out in advance, together with any reward which has been 
•offered by the owner, and a reasonable allowance for the expenses of keep
ing such estray, taking into account the use which the person taking up 
has had of it, which allowance shall be made by the justice of the peace 
before whom a proceeding to recover the animal shall be brought in the 
-event the owner and the taker-up cannot agree with reference thereto. 
.[C.73, § 1474.] 

S E C . 2 3 2 8 . V a l u e recovered. At any time within six months after 
the property in an estray has vested in the taker-up, the owner shall be 
entitled on demand to be paid by the said taker-up the Value of the estray, 
not including any increased value which has accrued since it was taken up, 
after deducting therefrom the compensation, reward, fees and expenses 
referred to in the preceding section; or the taker-up may, a t his option, 
elect to surrender the estray, if still in his possession, in which case the 
owner must pay such compensation, reward, fees and expenses. [C.73, 
§ 1475.] 

S E C . 2329 . U s e or appropriation. Any person legally tak ing up an 
•estray may use or work it, if he does so with care and moderation, and does 
not abuse or injure it. But if any person unlawfully take up any estray, 
•or take up any estray and fail to comply with any of the provisions of this 
chapter, or use or work it in any manner contrary to this chapter, or work it 
before having it appraised, or keep it out of the county for more than five 
days at any one time before he acquires a t i t le to it, he shall forfeit to the 
county twenty dollars, to be sued for by any person in the county; and the 
owner of the estray may also recover of such offender double t he amount 
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of the injury sustained, with costs. Estrays adapted thereto may be bred 
and milked by the taker-up. [C. '73, § 1473.] 

SEC. 2330. Finder not liable. If any estray, legally taken up, escape 
from the finder or die without any fault on his part, he shall not be liable 
for the loss. [C. '73, § 1476.] 

SEC. 2331. Penalty against finder. If any person shall sell, trade or 
take out of the state any estray before the legal title shall have vested in 
him, he shall forfeit to the owner double its value, and shall also be guilty 
of a misdemeanor. But the auditor may authorize the taker-up to transfer 
the estray to another, who shall take the place of his predecessor. [0. '73, 
§ 1477.] 

SEC. 2332. Penalty against oificer. If any printer, auditor or jus
tice of the peace fail to perform the duties enjoined upon him in this chap
ter in relation to estrays, he shall forfeit to the county not less than five 
nor more than fifty dollars, to be sued for by any person in the county. [C. 
73, § 1478.] 

SEC. 2333. Bond to release. Before any property held under this 
chapter vests in the taker-up it may be released at once upon the owner 
giving to the holder a bond to be approved by the justice of the peace 
before whom the proceedings concerning the property have been had, con
ditioned to pay to the holder of the property, within twenty days after 
such approval, all costs and damages to which he is entitled on account of 
his action and loss in the matter. [C. '73, § I486.] 

SEC. 2334. Marks and brands. The board of supervisors of each 
county shall procure, at the expense of the county, a book for each civil 
township, to be in the custody of the township clerk, in which to record the 
marks and brands of horses, sheep, hogs and other animals. [C'73, § 1479.] 

SEC. 2335. Record. Any person wishing to mark or brand his 
domestic animals with any distinguishing mark may adopt his own mark, 
and have a description thereof recorded by the clerk of the township in 
which the owner lives, for which such clerk shall receive a fee of twenty-
five cents. [16 G. A., ch. 61; C. '73, § 3809; R , §§ 909, 911.] 

SEC. 2336. Mark previously recorded. No person shall adopt a 
mark or brand previously recorded to another person residing in the same 
township, nor shall the clerk record the same one to two persons, unless 
on their joint application. [C. '73, § 1481; R., § 1557; C'51, § 922.] 

SEC. 2337. Abandoned animals. Any person may take charge of 
any animal whose owner has abandoned it, or fails to properly take care 
and provide for it, and may furnish the same with proper shelter, nourish
ment and care at the owner's expense, and shall have a lien on such 
animal for the same, which, at the expiration of three months, shall become 
a perfect title to the property. [C. '73, § 1482.] 

S E C 2338. Food and water supplied. In case any animal impounded 
or otherwise confined shall be without necessary food or water for more 
than twelve successive hours, it shall be lawful for any person, as often as 
necessary, to enter the pound, inclosure or building, and supply it with 
necessary food and water so long as it shall remain so confined, and the 
reasonable cost of the same may be collected by him of the owner of the 
animal. [C. '73, § 1483.] 

SEC. 2339. Diseased animals killed. The sheriff, constable, police 
officer, officer of any society for the prevention of cruelty to animals, or 
any magistrate shall destroy any horse or other animal disabled and unfit 
for further use. [C'73, § 1484.] 

SEC. 2340. Dogs killed. It shall be lawful for any person to kill any 
dog caught in the act of worrying, maiming or killing any sheep or lamb, 
or other domestic animal, or any dog attacking or attempting to bite any 
person, and the owner shall be liable to the party injured for all damages. 
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done by his dog, except when the party is doing an unlawful act. The pro
visions of this section shall not apply to any damage done by a dog affected 
with hydrophobia. [25 G. A., ch. 84; C. 73, § 1485.] 

To justify the killing of a dog under this dangerous as tending to raise an inference 
section he must be not only trespassing but that the owner had knowledge of his vicious 
actually engaged in one of the acts men- propensities: Ibid. 
tioned: Marshall v. BlacJcshire, 44-475. This section does not create an absolute 

A person who has a dog in his possession liability. Contributory negligence of the 
or harbors him on his premises, as owners person injured may constitute a defense, 
usually do with their dogs, is to be consid- and therefore in an action to recover dam-
ered the owner within the meaning of this ages on account of such an injury, the plain-
section. In determining the question of tiff must aver, and prove his own care, that 
ownership the jury must consider the party's is, freedom from contributory negligence: 
former treatment of the animal, his declara- Gregory v. Woodworth, 61 N. W., 962; Siuber 
tions concerning him, and the habits of the v. Gannon, 67 N. W., 105. 
dog as to staying at such person's place: Dogs may be personal property and have 
O'Juarra v. Miller, 64-462. value, and such value may be shown in an 

Aside from this provision a person who action for injury thereto: Anson v. Ihcight, 
has in his charge a vicious dog, knowing his 18-241. 
character, and fails to restrain him is abso- Under provisions not now retained by 
lutely liable for an injury inflicted. I t which a tax on dogs was collected and held 
makes no difference whether the person has as a fund from which to pay damages caused 
charge of the animal as owner or only as by dogs, held, that it was only when the 
bailee: Marsel v. Bowm-an, 62-57. owner was unknown or unable to respond in 

The owner of a dog who wilfully and damages that the injured party was entitled 
maliciously and with full knowledge of his to indemnity out of the special fund, and 
ferocious and vicious habits and practices then not because of any common law liability 
makes no effort to restrain him or protect upon the part of the county. The claims 
the public from his attacks, is liable to dam- were not strictly claims against the county 
ages caused by the running away of a team but against the fund, therefore allowance 
frightened by such animal: Cameron v. could be made only by the board of super-
Bryan, 89-214. visors, and np action could be maintained 

It is competent to show the general repu- therefor: Hodges v. Tama County, 91-578. 
tation of the animal as being vicious and 

SEC. 2341. Registration of pedigrees. Any owner or keeper of a 
stallion or bull for public service, who represents him to be pure bred, 
thoroughbred, or standard bred, of any breed of horses or cattle that has a 
stud or herd book for the registration of pedigrees, shall place a copy of a 
certificate of registration on the door of the stall or stable where such ani
mal is usually kept, giving the registration number, name of breeder, name 
of animal, and the volume and page of the stud or herd book in which such 
animal is recorded, and, when requested to do so, shall give to any patron a 
copy of such certificate. Any violation of the provisions of this section 
shall be a misdemeanor. [22 G. A., ch. 102.] 

SEC. 2342. Publishing false pedigrees. Any person who shall post 
or publish or cause to be posted or published, or shall cause to be recorded 
in any public record kept as a record of pedigrees, any false pedigree of 
any horse, cattle, sheep or swine shall be guilty of a misdemeanor, and pun
ished by a fine of not less than fifty dollars and costs, and be imprisoned in 
the county jail till said fine is paid, but not exceeding three months. [24 
G. A., ch. 66.] 

SEC. 2343. Sheep inspector. The board of supervisors of any 
county, when notified in writing by five or more sheep owners of such county 
that sheep diseased with scab, or any other malignant, contagious disease, 
exist in such county, shall, at any regular or special meeting, appoint a 
suitable person as county sheep inspector, who shall take the oath of office, 
whose duties shall be as hereinafter prescribed, and whose term of office 
shall be for two years and until his successor is appointed and qualified. 
[24 G. A., ch. 49, §1.] 

SEC. 2344. Treatment of diseased sheep. It shall be the duty of the 
sheep inspector, upon the complaint of three or more sheep owners that any 
sheep within his jurisdiction have the scab or any other malignant, contagi
ous disease, to immediately inspect and report in writing the result of his 
inspection to the county auditor, to be filed by him for reference by the 
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board of supervisors or any party concerned. And if he deem it necessary, 
in order to prevent the spread of the disease to the sheep of the other own
ers, he shall command the owner or agent to dip or otherwise treat such 
diseased sheep, and shall inspect such diseased sheep every month there
after until such disease shall be eradicated. [Same, § 2.] 

SEC. 2345. Expenses. It shall be the duty of the sheep inspector to 
dip or otherwise treat such diseased sheep, should the owner or agent refuse 
to do so, and all costs, expenses and charges, together with a per diem of 
three dollars per day, shall be charged against the owner of such sheep, 
and shall be a lien thereon, and may be recovered in an action. [Same, § 4. J 

SEC. 2346. Compensation of inspector. Such compensation for the 
inspector shall be three dollars per day, and shall be paid by the owner of 
the sheep, or his agent, if the disease is found to exist. In case no disease 
is found to exist, the complainants shall pay such fee. [Same, § 5.] 

SEC. 2347. Inspection of sheep from outside the state. Upon the 
arrival of any flock of sheep within the state from a distance of more than 
twenty miles outside the boundaries of the state, the owner or agent shall 
notify the inspector of the county in which such sheep are being held, and 
he shall inspect the flock at the expense of the owner or agent; and if the 
sheep are found sound shall furnish the owner or agent a certificate, which 
shall be a passport to any part of the state; but sheep in transport on board 
of railroad cars, or passing through the state on such cars, shall not come 
within the provisions of this section. Any violation of, or failure to comply 
with, the previsions of this and the four preceding sections by the owner 
of any sheep shall subject him to a forfeiture of not to exceed one hundred 
dollars, which shall be a lien on such sheep, and shall be recovered in an 
action by the county attorney in the name and for the use of the county. 
[Same, §§ 3, 6.J 

SEC. 2348. Bounties. A bounty of five dollars shall be allowed on the 
skin of an adult wolf, two dollars on that of a cub wolf, and one dollar on that 
of a lynx or wild cat, to be paid out of the treasury of the county in which 
the animal was taken, upon the certified statement of the facts, together 
with such other evidence as the board of supervisors may demand showing 
the claimant to be entitled thereto. The person claiming the bounty shall 
produce such statement, together with the whole skin of the animal, to the 
auditor of the county wherein such wolf, lynx or wild cat was taken and 
killed, and he shall destroy or deface the same so as to prevent their use 
to obtain for the second time the bounty herein provided. Any person who 
shall demand a bounty on any of the above mentioned animals killed or 
taken in another"state or county, or on a domesticated animal, shall be fined 
not more than one hundred nor less than fifty dollars. [24 G. A., ch. 37; C. 
73, §§ 1487, 1488; R., §§ 2193-5.] 

In an action to recover from the county was sufficient evidence of the fact that such 
additional bounty offered for wolf scalps, wolves were caught and killed in the county, 
held, that the certificate of a justice of the and that the scalps had ears: Murray v. Jones 
peace showing the delivery to him of the County, 72-286. 
scalps and that he had destroyed the same 

SEC. 2349. Compensation under this chapter. The compensation 
for services under this chapter shall be as follows: 

1. For distraining stock, fifty cents for each head not exceeding two, 
and twenty-five cents for each additional head taken on one distraint; 

2. For distraining each stallion, jack or bull, one dollar; for distrain
ing each boar or buck, fifty cents; 

3. For distraining any other animals, twenty-five cents each, not exceed
ing four, and ten cents for each additional head; 

4. For keeping male stock named in section twenty-three hundred and 
twelve of this chapter, fifty cents a day, and all other stock twenty-five 
cents a day, from the time the same is taken up; 

5. For keeping any other animals, ten cents a day from the time the 
same is taken up; 
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6. For posting notices and selling male animals, the same fees as are 
allowed constables for like services upon execution; 

7. For taking up as an estray one head of stock, fifty cents, and twenty-
five cents for each additional head at one time; 

8. For taking up any other kind of estray animáis, fifteen cents each; 
9. To the justice of the peace, for all services in each case of taking up 

estrays, fifty cents; 
10. To the county auditor, for all services in each case of estrays, 

including posting and publishing notice, but not including the fee of the 
printer, fifty cents; 

11. To the township trustees, for posting notices, twenty-five cents, and 
services not otherwise provided for, the same fees as are allowed in assess
ing damages done by trespassing animals, with five cents mileage each 
way; 

12. To the township clerk, ten cents per each hundred words entered of 
record, the same fees for a copy thereof, and in addition twenty-five cents 
for his certificate thereto, and fifty cents for filing and approving an appeal 
bond. [C.73, §§3821, 3822; R., § 1520.] 

ERADICATION OP HOG CHOLERA. 

[The next five sections constitute a special act entitled: "An act to co-operate with the 
United States in eradication of hoy cholera or swine plague." It took effect by publication May 
4,1897.] 

SEC. S350. Regulations acoepted. The governor is hereby author
ized to accept, on behalf of the state, any rules and regulations prepared 
by the secretary of agriculture of the United States for the eradication of 
hog cholera or swine plague, in one or more counties of this state, and he, 
together with the state veterinary surgeon, may cooperate with the gov
ernment of the United States for the objects of this act. 

SEC. 2351. Federal inspectors. The inspectors of the bureau of 
animal industry of the United States department of agriculture shall have 
the right of inspection, quarantine and condemnation of animals affected 
with hog cholera or swine plague, or suspected to be so affected, or that 
have Been exposed to this disease, and "for these purposes are hereby 
authorized and empowered to enter upon any ground or premises. It is 
hereby made the duty of sheriffs, constables and peace officers to assist 
such inspectors when so requested; and said inspectors shall have the same 
powers and protection as peace officers while engaged in the discharge of 
their duties. • 

SEC. 2352. Diseased animals destroyed—compensation. When
ever any swine in the district specified in the regulations are found to be 
affected with or to have been exposed to hog cholera or swine plague, said 
swine may be condemned and destroyed; and the owners of all swine 
destroyed under the provisions of this act shall be entitled to receive a 
reasonable compensation therefor, but not more than the actual value in 
the condition when condemned. In case of failure on the part of the 
inspector and the owner to agree as to the amount of compensation, the 
swine shall be appraised by a board of citizens of this state, one of whom 
may be appointed by the inspector, one by the owner of the swine, and the 
two thus appointed shall select a third, and these together shall proceed to 
appraise the amount to be paid to the owner for the animals destroyed. 
Such appraisal shall be made under oath, and shall be final when the value 
of the animals does not exceed one hundred dollars, but in all other cases 
either party shall have the right of appeal to the district court, but such 
appeal shall not delay the destruction of the diseased or exposed animals. 

SEC. 2353. Expenses. All expenses of quarantine, condemnation and 
destruction of swine under the provisions of this act, and the expenses of 
any and all measures that may be used to eradicate hog cholera, shall be 
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paid by the United States, and in no case shall this state be liable for any 
•damages or expenses of any kind under the provisions of this act. 

SEC. 2354. Penalty. Any person violating any order of quarantine 
made under this act, or any regulations prescribed by the secretary of 
.agriculture and accepted by the governor of this state for the eradication 
of hog cholera, shall be guilty of a misdemeanor, and upon conviction shall 
be punished by a fine of not less than twenty-five dollars nor more than 
one hundred dollars. 

CHAPTER 4. 

OF FENCES. 

SECTION 2355. Partition fences. The respective owners of adjoin
ing tracts of land, except timber land not used otherwise than for the timber 
thereon, from which each derives any revenue or benefit, shall be compelled 
to erect and maintain partition fences, or contribute thereto, and keep the 
same in good repair throughout the year, and if said fence be hedge, the 
owner thereof shall trim or cut it back once in two years to within five feet 
from the ground, unless such owners otherwise agree in a writing to be filed 
with and recorded by the township clerk. [25 G. A.,ch. 104; 22 G. A., ch. 
95; C.73, §§ 1489, 1494-5, 1508; R , §§ 1526, 1531-2; C.'51, §§ 895, 900-1.] 

There is no provision in the statute for performed to take it out of the statute of 
delivering formal possession of a partition frauds: Bodell v. Nehls, 85-164. 
fence, and where a contract with reference The partition fences required by this 
to such a fence was made, and the person section are only lawful fences. If one de-
agreeing to pay for his share thereof adopt- sires the fence to be made tight as against 
ed and acknowledged the benefits of the sheep and swine he should follow the pro-
fence, lield, that the contract was sufficiently vision of \ 2367: Pantlierv. Trauman, 89-101. 

SEC. 2356. Powers of fence viewers. The fence viewers shall have 
power to determine any controversy arising under this chapter, upon giving I 
five, days ' notice in writing to the opposite party or parties, prescribing the ' 
time and place of meeting to hear and determine the matter named in said 
notice. Upon request of any land owner, the fence viewers shall give 
such notice to all adjoining land owners liable for the erection, maintenance, 
rebuilding, trimming or cutting back, or repairing of a partition fence, or 
to pay for an existing hedge or fence. At said time and place the fence 
viewers shall meet and determine by written order the obligations, rights 
and duties of the respective parties in such matter, and assign to each 
owner the part which he shall erect, maintain, rebuild, trim or cut back, or 
pay for, and fix the value thereof, and prescribe the time within which the 
same shall be completed or paid for, and, in case of repair, may specify 
the kind of repairs to be made. [C. 73, §§ 1490, 1492, 1496, 1503; R , §§ 1527, 
1529, 1533,1540; C. '51, §§ 896, 898, 902, 909.] 

The duty of maintaining partition fences Fence viewers have jurisdiction only 
as provided in this chapter being one created when a controversy arises between the re-
solely by statute, the method prescribed by spective owners of land about the partition 
the statute for enforcing such duty must be fences: Anderson v. Cox, 54-578. 
followed. A party cannot proceed by action 'Where the parties have agreed to main-
in court instead of by application to the tain a certain kind of fence the trustees may 
fence viewers: Lease v. Vance, 28-509. determine whether such agreement has been 

It is not necessary that the complaint to performed and decide as to time and man-
the fence viewers be in writing and made ner of performance: Huber v. Wilkinson, 46-
matter of record: Tubbs v. Ogden, 46-134. 458. 

Unless due notice is given to the adverse The evidence of fence viewers is comper 
party of the meeting of the fence viewers to tent in regard to a matter upon which they 
examine the fence the subsequent proceed- are authorized to form an opinion: Phillips v. 
ings cannot constitute the basis of a recov- Oystee, 32-257. 
ery against him: Lookhart v. Wessels, 46-81. An apportionment of the obligation to 
As to what is due and sufficient notice, see maintain a partition fence, made after the 
Tubbs v. Oqden, 46-134. adoption of the herd law, which is acquiesced 
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in and complied with by both parties, re
mains binding on them until in some man
ner the parties are relieved therefrom: 
Barrett v. Dolan, 71-94. 

Where a party has complied with the 
finding of the fence viewers, he should not 
be heard to question their jurisdiction to 
make the finding on the ground of insuffi
ciency of notice to him; at any rate, he 
should not, in an action on the finding, be 
allowed to question such jurisdiction with
out showing that he had no knowledge of 
the proceedings by reason of the notice not 
having been served on him: Brown v. Pétrie, 
86-581. 

The finding assigning to each his share, 
etc., need not be in writing, though it would 
be the better practice to put it in that form: 
Talbot v. Blacklege, 22-572; Gantzv. Clark, 31-
254. 

And held, that a party at whose house the 
viewers met, and who was verbally notified 
by them of making a division, and, on being 
asked whether he had received notice, ad
mitted that he had, could not object to want 
of a written notice. Also held, that where 
parties were verbally notified, and knew of 
the action and decision of the fence viewers, 
and such decision was reduced to writing 
and duly recorded, objection as to want of 

notice thereof could not be considered: Talr 
bot v. Blacklege, 22-572. 

Under a former statutory provision, held, 
that notice of a meeting of the fence viewers 
to determine the value of a fence erected in 
pursuance of their direction, not being ex
pressly required, was not necessary: Ibid. 

When exercising power granted to them, 
the proceedings of fence viewers are to be 
considered by the court as to all matters of 
form with at least the same tender and in
dulgent consideration which is extended to 
Proceedings before a justice of the peace: 

bid. 
The decision of the fence viewers is not 

conclusive as to the true division line, and in 
an action by one land owner against an ad
joining owner to recover the proportion of 
the cost of building a partition fence, in 
accordance with the direction of the fence 
viewers, the defendant may show, as a de
fense, that the fence was not erected upon 
the true line: Peschongs v. Mueller, 50-237. 

The adjoining owner is only under obli
gation to contribute towards the portion of 
the fence of a neighboring proprietor which 
is used in common between them and if the 
action of the fence viewers in apportioning 
liability is based on an estimate which in
cludes fence not thus in common, it is 
invalid: Farmer v. Young, 86-382. 

SEC. 2357. Assignment of portions. In case a land owner desires 
to erect a partition hedge or fence when the owner of the adjoining land is 
not liable to contribute thereto, the fence viewers may assign to each owner 
the part which he shall erect, maintain, rebuild, and repair, trim or cut 
back, by pursuing the method provided in the preceding section; but the 
adjoining owner shall not be required to contribute thereto until he becomes 
liable so to do, as elsewhere in this chapter provided. [22 G. A., ch. 95, 8 
1; C. 73, § 1495; R., § 1532; C. '51, § 901.] 

Adjoining owners could not be considered 
as occupying their premises in severalty, 
within the meaning of \ 1496 of the Code of 
'73, unless there was a partition fence of 
such character that the proprietor was able 
to keep his stock upon his own premises. 
Therefore, held, that a hedge which had not 
attained sufficient perfection to prevent 
stock from passing through it did not con
stitute a partition fence, and the owners 
were therefore holding in common within 
the meaning of the statute: Muter v. Bennett, 
45-635. 

Where one of the owners of adjacent 
property inclosed in common intentionally 
put his animals into the common inclosure, 
by which the property of the other owner 
was injured, held that he was liable therefor, 
and it was immaterial whether the fence in
closing the common inclosure was a lawful 
fence or not: Broadwell v. Wilcox, 22-568. 

One who purposely turns his cattle upon 
his land, from which they go upon the land 
of another, inclosed in common, and do dam
age, is liable, though there was no intention 
that they should go upon his neighbor's land. 
And where the land trespassed upon is in
closed in common with that of the owner of 

SEC. 2358. Default—double damages. If the erecting, rebuilding or 
repairing of such fence be not completed within thirty days from and after 

the cattle, without partition fence, by agree
ment, the liability is the same as though 
their lands were separated by a lawful par
tition fence. The agreement stands as and 
for the fence: Winters v. Jacobs, 29-115. 

In counties where a herd law is in force a 
party desiring to use his ground for purposes 
not requiring a fence in such county, for in
stance, for raising crops alone, cannot be 
compelled to contribute to the erection of a 
partition fence between his land and that 
of an owner who desires to use his premises 
for purposes requiring fencing, as, for in
stance, raising stock: Byas v. Peck, 58-256. 

Land is to be deemed as not used in com
mon where the use is such that means must 
be taken to preserve the crops. Where there 
is no regulation prohibiting stock from run
ning at large, the party desiring to use his 
land for the raising of crops which must be 
protected from such stock must contribute 
to a partition fence. Where it did not ap
pear that stock was not prohibited from run
ning at large, held, that such fact would not 
be presumed for the purpose of establishing 
error in the judgment below: Hewit v. Jewell, 
59-37. 
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the time fixed therefor in such order, the adjoining owner may do or com
plete the same, and the value thereof may be fixed by the fence viewers, 
and unless the sum so fixed, together with all fees of the fence viewers 
caused by such default, as taxed by them, is paid to the land owner so 
erecting, rebuilding, trimming or cutting back or repairing such fence, 
within ten days after the same is so ascertained; or when ordered to pay 
for an existing fence, and the value thereof is fixed by the fence viewers, 
and said sum, together with the fees of the fence viewers, as taxed by them, 
remains unpaid by the party in default for ten days, the person entitled 
thereto may recover double said sum, together with the fees so taxed, in an 
action by ordinary proceedings. [C.73, §§ 1491, 1493, 1496, R., §§ 1528, 
1530, 1533; C'51, §§ 897, 899, 902.] 

The action of the fence viewers is conclu
sive where they have jurisdiction; but they 
cannot conclude a party by determining- that 
to be a partition fence which, in fact, is not: 
Bills v. Belknap, 38-225. 

The adjudication by the trustees as to the 
sufficiency of the fence should be by them 
sitting as a board, and as a result of personal 
inspection, but the inspection need not be 
made by them in a body. A record of the 
adjudication should be made by the clerk, 
but it is not necessary that such adjudication 
be reduced to writing and certified by them. 
The certificate of the viewers as to the value 
of the fence should be filed with the clerk 
and will then be sufficient evidence of com
plainant's rights and notice to the adverse 
party: Tubbs v. Oyden, 46-134. 

Prior to the present Code there was no ap
peal from the action of fence viewers, but 
the fact that prior statutes thus made de
cisions of the fence viewers conclusive did 

SEC. 2359. Service of notice. The notices by the fence viewers pro
vided for in this chapter may be served upon any owner nonresident of the 
county where his land is situated, by publication thereof for two consecu
tive weeks in a newspaper printed in the county in which the land is situ
ated, proof of which shall be made as in case of an original notice and filed 
with the fence viewers, and a copy delivered to the occupant of said land, 
or to any agent of the owner in charge of the same. 

SEC. 2360. Orders—notice. All orders and decisions made by the 
fence viewers shall be in writing, signed by at least two of them, and filed 
with the township clerk. All notices in this chapter required to be given 
shall be in writing, and return of service thereof made in the same manner 
as notices in actions before a justice of the peace. Such orders, decisions, 
notices and returns shall be entered of record at length by the township 
clerk, and said record, or a copy thereof, certified to be such by such town
ship clerk, shall be competent evidence in all courts. 

SEC. 2361. Division recorded. The several owners may, in writing, 
agree upon the portion of partition fences between their lands which shall 
be erected and maintained by each, which writing shall describe the lands 
and the parts of the fences so assigned, be signed and acknowledged by 
them, and filed and recorded in the office of the recorder of deeds of the 
county or counties in which they are situated. [C.73, § 1499; R., § 1536; C. 
51, § 905.] 

The agreement here referred to is one pai'tition fences need not be in writing: Bills 
between the owners as to the amount of fence v. Belknap, 38-225. 
each shall maintain; and held, that an agree- [But \ 1506 of Code of '73, under which 
ment that there should be a lane and no this decision was made, is not now retained.] 

SEC. 2362. How far binding. Any order made by the fence viewers, 
or any agreement in writing between adjoining land owners, when recorded 

not render the statutes unconstitutional: 
McKeever v. Jenks, 59-350. 

The statute does not make the fence view
ers sole judges of the sufficiency of the fence 
in an action brought for damages caused by 
trespassing cattle. The sufficiency may be 
proved like any other fact: Noble v. Chase, 
60-261. 

Where a party, without availing himself 
of the provisions of the statute as to fence 
viewers, gave notice to an adjoining land 
owner to build one-half the fence between 
their lands, and such adjoining owner, in 
compliance with his demands, built his one-
half the fence and afterwards built the re
mainder of the fence, which should have 
been built by the party giving the notice, 
held, that the party thus building the fence 
might recover, from the party serving the 
notice, the value of one-half the fence built: 
Schnare v. Gehman, 9-283. 
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as in this chapter provided, shall bind the makers, their heirs and subsequent 
grantees, except, if the land of either shall cease to be used as a means for 
revenue or beneüt, the same shall be inoperative while not thus used. [Same.] 

SEC. 2363. Lands in different townships. When the adjoining lands 
are situated in different townships in the same or different counties, the 
clerk of the township of the owner making the application shall select two 
trustees of his township as fence viewers, and the clerk of the other town
ship one from his township, who shall possess, in such case, all the powers 
given to fence viewers in this chapter, but all orders, notices and valua
tions and taxation of costs made by them must be recorded in both town
ships. [C. 73, § 1500; R., § 1537; C. '51, § 906.] 

SEC. »364. Fence on another's land. When a person has made a 
fence or other improvement on an inclosure, which is found to be on land 
of another, such person may enter upon the land of the other and remove 
his fence or other improvement and material, upon his first paying, or offer
ing to pay, the other party for any damage to the soil which may be occa
sioned thereby, and the value of any timber used in said improvement taken 
from the land of such other party, if any; and if the parties cannot agree 
as to the damages, the fence viewers may determine them as in other cases; 
such removal shall be made as soon as practicable, but not so as to expose 
the crops of the other party. [C.73, §§ 1501-2; R., §§1538-9; C'51, §§907-8.] 

SEC. 2365. Line fences. A person building a fence may lay the same 
upon the line between him and the adjacent owners, so that it may be partly 
on one side and partly on the other, and the owner shall have the same 
right to remove it as if it were wholly on his own land. [0.73, § 1504; R., 
§1541; C'51, §910.] 

SEC. 2366. Fence on one side of line. The provisions concerning 
partition fences shall apply to a fence standing wholly upon one side of the 
division line. [C.73, § 1505; R., § 1542; C'51, § 911.] 

If parties use a fence as a partition fence could not be required, in addition to fencing 
between their farms, it is wholly immaterial such right of way over the remainder of his 
whether it is on the exact boundary line, so own land, to construct his share of the par-
far as the obligation to maintain the fence tition fence between such right of way and 
or contribute to its construction is eon- his neighbor's land: Bland r. llixenbaugk, 
cerned: Card v. Dale, 67-552. 39-532. 

One of the adjacent proprietors cannot A party who fences across a public alley 
evade the law or defeat it by purposely mak- in a village, separating his lot from his 
ing his fence a few feet from instead of upon neighbor's, so as to make use of his neigh-
the dividing line: Talbot v. Blucklege, 22-572. bor's fence, does not thereby make such 

Where defendant in inclosing his prem- fence a partition fence, nor render himself 
ises left a private way entirely on his own liable to pay for a share thereof: Anderson 
land, next to his neighbor's, held, that he v. Cox, 54-578. 

SEC. 2367. Lawful fence defined. A lawful fence shall consist of 
three rails of good substantial material, or three boards not less than six 
inches wide and three-quarters of an inch thick, such rails or boards to be 
fastened in or to good substantial posts, not more than ten feet apart where 
rails are used, and not more than eight'feet apart where boards are used, or 
wire either wholly or in part, substantially built and kept in good repair, 
or any other kind of fence, which, in the opinion of the fence viewers, shall 
be equivalent thereto, the lowest or bottom rail, wire or board not more 
than twenty nor less than sixteen inches from the ground, the top rail, wire 
or board to be between forty-eight and fifty-four inches in height, and the 
center rail, wire or board not less than twelve inches nor more than eighteen 
inches above the bottom rail, wire or board; or it shall consist of three 
wires, barbed with not less than thirty-six iron barbs of two points each, or 
twenty-six iron barbs of four points each, on each rod of wire, or of four 
wires, two thus barbed and two smooth, the wires to be firmly fastened to 
posts not more than two rods apart, with not less than two stays between 
posts, or with posts not more than one rod apart, without such stays, the 
top wire to be not more than fifty-four nor less 'than forty-eight inches in 
height. All partition fences may be made tight by the party desiring it, 
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and, at his election, the added material may be removed. In case adjoining 
owners or occupants of land shall use the same for pasturing sheep or 
swine, each shall keep his share of the partition fence in such condition as 
shall restrain such sheep or swine. Upon the application of either owner, 
after notice given as prescribed in this chapter, the fence viewers shall 
determine all conti"oversies arising under this section, including the use of 
partition fences made hog and sheep tight. [18 G. A., ch. 47; 17 G. A-, ch. 
124; 16 G. A., ch. 101; C. 73, § 1507; R., § 1545.] 

A bluff, a hedge, a trench, a wall, a tres- the owner of the field for damages, held, that 
tie or the like may be held to be in fact a defendant was not liable: Herold v. Meyers, 
lawful fence: Hilliard v. Chicago & N. W. 20-378. 
11. Co., 37-442. A party desiring to have a partition fence 

The evidence of fence viewers is compe- made tight as against swine and sheep has 
tsnt in regard to a matter upon which they the right to do so at his own expense and 
are authorized to form an opinion: Phillips may whenever he chooses restore the fence 
v. Oi/slee, 32-257. to the condition of a lawful fence: Panther v. 

Rev., 11544, construed in regard to height 1'rauman, 89-101. 
there required: Ibid. As to obligation to fence generally, see 

There is no obligation as to the public notes to \ 2313. 
resting upon the owners of growing crops to Prior provisions as to hedges, held not 
fence them; and in an action by the owner of to be so construed as to defeat recovery by a 
an ox which had broken through an insuffi- party on the ground that on some point on 
cient fence into a cornfield, and died from his line a hedge could not be grown for a 
the effectsof eating thecorn, brought against short distance: McKeecer v. Jenks, 59-300. 

SEC. 2368. Where stock restrained. This chapter shall be con
strued the same in counties where stock is restrained from running at large 
as where not so restrained. [25 G. A., ch. 104; 22 G. A., ch. 95, § 2.] 

SEC. 2369. Appeal. An appeal may be taken to the district court from 
any order or decision of the fence viewers by any person affected, in the 
same manner appeals are taken from justices of the peace, except that the 
appeal bond shall be approved by the township clerk, in which event the 
township clerk, after recording the original papers, shall file them in the 
office of the clerk of the district court, certifying them to be such, and the 
clerk shall docket them, entitling the applicant or petitioner as plaintiff, 
and it, shall stand for trial as other cases. 

SEC. 3370. Record kept—fees of clerk. The township clerk shall 
enter all matters herein required to be made of record in his record book, 
and shall receive ten cents for each one hundred words in entering of record 
and making certified copies of the matters herein provided for, and twenty-
five cents additional for his certificate thereto when required. 

Before the incorporation of this provision, without being recorded: Gantz v. Clark, 31-
held, that an assignment made by the fence 254. 
vie wcro way binding upon the parties thereto 

CHAPTER 5. 

OF LOST GOODS. 

SECTION 2371. Taking up rafts, logs and lumber. If any person 
shall stop or take up any vessel or water craft, or any raft of logs, or part 
thereof, or any logs suitable for making lumber or hewn timber, or sawed 
lumber, found adrift within the limits or upon the boundaries of this state, 
of the value of five dollars or upwards, including the cargo, tackle, rig
ging and other appendages of such vessel or water craft, such person, 
within five days thereafter, provided the same shall not have been pre
viously proved and restored to the owner, shall go before some justice of 
the peace in the township where such property is found, and make affidavit 
setting forth the exact description of such property; where and when the 
same was found; whether any, and if so what, cargo, tackle, rigging or other 
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appendages were found on board or attached thereto; and that the same 
has not been altered or defaced, either in whole or in part, since the taking 
up, either by him or by any other person to his knowledge; and the said 
justice shall thereupon issue his warrant, directed to some constable of his 
township, commanding him to summon three respectable householders of 
the neighborhood, who shall proceed without delay to examine and appraise 
such property, including cargo, tackle, rigging and other appendages if 
any there be, and to make report thereof under their hands to the justice 
issuing such warrant, who shall enter the same, together with the affidavit 
of the taker-up, at large in his estray book, and within five days shall 
transmit a certified copy thereof to the county auditor of the proper 
county, to be by him recorded in his estray book and filed in his office. [0. 
73, §§ 1509,1512; R., § 1506.] 

SEC. 2372. Advertisement—title vests—sale. In all cases where 
the appraisement of any such property shall not exceed the sum of twenty 
dollars, the taker-up shall advertise the same on the door of the court
house, and in three other of the most public places in the county, within 
five days after the appraisement, and if no person shall appear to claim and 
prove such property within six months of the time of taking up, it shall 
vest in the taker-up; but if the value thereof shall exceed the sum of twenty 
dollars, the county auditor, within five days from the time of the reception 
of the justice's certificate at his office, shall cause an advertisement to be 
posted on the door of the court-house, and at three other of the most public 
places of the county, and also a notice to be published for three weeks suc
cessively in some public newspaper printed in this state; and if such prop
erty be not claimed or proved within ninety days after the advertisement of 
the same, as aforesaid, the taker-up shall deliver the same to the sheriff of 
the county wherein it was taken up, who shall thereupon proceed to sell it 
at public auction to the highest bidder for ready money, having first given 
ten days' notice of the time and place of sale; and the proceeds of all such 
sales, after deducting the costs and other necessary expenses, shall be paid 
into the county treasury. [C. '73, § 1513; R., § 1507.] 

SEC. 2373. Lost goods—money. If any person shall find any lost 
goods, money, bank notes or other things of any description whatever, of 
the value of five dollars and upwards, such person shall inform the owner 
thereof, if known, and make restitution thereof without compensation, 
except the same be voluntarily given; but if the owner be unknown, such 
person shall, within five days after such finding, take such goods, money, 
bank notes or other things before some justice of the peace of the county 
where the property was found, and make affidavit of the description thereof, 
the time and place when and where the same was found, and that no altera
tion has been made in the appearance thereof since the finding; whereupon 
the justice shall enter a description of the property and the value thereof, 
as neai%ly as he can determine it, in his estray book, together with the affi
davit of the finder, and shall also within five days transmit to the county 
auditor a certified copy thereof, to be by him recorded in his estray book. 
[C.73, §1514; R., §1508.] 

A trespassing animal should not be mal and where it is kept, although the 
treated as an estray, when the party dis- owner is unknown: Lyons v. Van Qorder,11~ 
training knows who has charge of the ani- 600. 

SEC. 2374. Disposition of property unclaimed. In all cases where 
such lost goods, money, bank notes or other things shall not exceed the 
sum of ten dollars in value, the finder shall forthwith advertise the same 
on the door of the court-house and in three other of the most public places 
in the county where the same was found; and if no person shall appear to 
claim and prove such money, goods, bank notes or other things within 
twelve months from the time of such advertisement, the right to such 
property, when the same shall consist in goods, money or bank notes, shall 
be vested in the finder; but if the value thereof shall exceed the sum of ten 
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dollars, the county auditor, within five days from the receipt of the justice's 
certificate, shall cause to be posted upon the court-house door, and in three 
of the most public places in the county, a notice thereof, which shall also 
be published for three weeks successively in some public newspaper printed 
at the county seat; and if the said goods, money, bank notes or other things 
be not reclaimed within six months after the finding, the finder, if the same 
shall consist in money or bank notes, shall deliver the same to the county 
treasurer, after deducting the necessary expenses hereinafter provided for; 
if in bills, notes of hand, patents, deeds, mortgages, or other instruments 
of yalue, the same shall be delivered to the county auditor to be preserved 
in his office for the benefit of the owner when an applicant shall prove his 
title thereto; if in goods or merchandise, the same shall be delivered to the 
sheriff of the county, who shall thereupon proceed to sell the same at public 
auction to the highest bidder for ready money, having first given ten days ' 
notice of the time and place of such sale; and the proceeds of such sale, 
after deducting the costs and other expenses, shall be paid into the county 
treasury. [C. 73, §§ 1510, 1515; R., § 1509.] 

SEC. 3375. Advertisement—title vests . In all cases where any vessel, 
water craft, logs or lumber shall be taken up, or any goods, money or bank 
notes shall be found as aforesaid, which shall be of a value less than five 
dollars, the finder shall advertise the same by posting a notice of such 
finding in three of the most public places in the neighborhood; but in such 
cases he shall keep and preserve the same in his possession, and shall 
make restitution thereof to the owner, without fee or reward, except the 
same be given voluntarily when the owner claims the same, provided it 
shall be done in three months from such taking up or finding; but, if no 
owner shall claim such property within the time aforesaid, the exclusive 
rightto it shall be vested in the finder or taker-up. [C. 73, §1516; R , § 1510.] 

" SEC. 2376. Ownership settled. In any case where a claim is made to 
property found or taken up, and the ownership of the property cannot be 
agreed upon by the finder and claimant, they may make a case before any 
justice of the peace in the county, who may hear and adjudicate it, and if 
either of them refuses to make such case the other may make an affidavit 
of the facts which have previously occurred, and the claimant shall also 
yerify his claim by his affidavit, and the justice may take cognizance of and 
try the matter on the other party having one day's notice, but there shall 
be no appeal from the decision. This section does not bar any other remedy 
given by law. [C.73, § 1517; R., § 1504.] 

SEC. 2377. Compensation. As a reward for the taking up of boats 
and other vessels, and for finding lost goods, money, bank notes and other 
things, before restitution of the property or proceeds thereof shall be made, 
the finder shall be entitled to ten per cent, upon the value thereof, and for 
taking up any logs or lumber, as hereinbefore described, twenty-five cents 
for each log not exceeding ten, twenty cents for each exceeding ten and not 
exceeding fifty, fifteen cents for each exceeding fifty, and fifty cents per 
thousand feet for sawed lumber; in addition to which allowance the owner 
shall also be required to pay to the taker-up or finder all such costs and 
charges as may have been paid by him for services rendered as aforesaid, 
including the cost of publication, together with reasonable charges for 
keeping and taking care of such property, which last mentioned charge, in 
case the taker-up or finder and the owner cannot agree, shall be assessed by 
two disinterested householders of the neighborhood, tobe appointed by some 
justice of the peace of the proper county, whose decision, when made, shall 
be binding and conclusive on all parties. [C.73, §§ 1511, 1518; R., § 1514.] 

SEC. 2378. Proceeds. The net proceeds of all sales made by the 
sheriff, and all money or bank notes paid over to the county treasurer, as 
directed in this chapter, shall remain in the hands of the county treasurer 
in trust for the owner, if any such shall apply within one year from the 
¿ime the same shall have been paid over; but, if no owner shall appear 

53 
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within such time, the money shall be forfeited, and the claim of the owner 
thereto forever bai*red, in which event the money shall remain in the county 
treasury for the use of the common schools in said county. [C. 73, § 1519; 
R.,§1516.] 

SEC. 2379. Taker-up not accountable. If the taker-up of any water 
craft, logs or lumber, or finder of lost goods, bank notes or other things, 
shall take reasonable care of the same, and any unavoidable accident hap
pens thereto without the fault or neglect of the finder or taker-up before 
the owner shall have an opportunity of reclaiming the same, such taker-up 
or finder shall not be accountable therefor, if in cases of accident as afore
said he within ten days thereafter shall certify the same to the county 
auditor, who shall make an entry thereof in his estraybook. [C. 73, § 1520; 
R.,§1517.] 

The sole object of this notice to the auditor accident, and when he has actual knowledge 
is to advise the owner of the property, when of the loss without such notice there is no 
examining the estray book, of the loss or necessity for it: Howes v. Carver, 3-257. 

SEC. 2380. Penalty for selling. If any person shall trade, sell, loan 
or take out of the limits of this state any such property taken up or found 
as aforesaid, before he shall be vested with the right to the same according 
to the foregoing provisions, he shall forfeit and pay double the value thereof, 
to be recovered by any person in an action, one-half of which shall go to 
the plaintiff and the other half to the county. [C. 73, § 1521; R., § 1518.] 

SEC. 2381. Penalty for failure to comply. If any person shall take 
up any boat or vessel, or any logs or lumber, or shall find any goods, money, 
bank notes or other things, and shall fail to comply with the requirements 
of this chapter, he shall forfeit and pay the sum of twenty dollars, to be 
recovered in an action by any person who will sue for the same, one-half 
for the use of the person suing and the other half to be deposited in the 
county treasury for the use of the common schools; but nothing herein 
contained shall prevent the owner from having and maintaining his action 
for the recovery of any damage he may sustain. [C. 73, § 1522; R., § 1519.] 

A failure to take the steps here contem- not known at the time of the taking: State v. 
plated will not render the finder guilty of Dean, 49-73. 
larceny under I 4839, where' the owner was 

CHAPTER 6. 

OF INTOXICATING LIQUORS. 

SECTION 2382. Manufacture, sale or keeping for sale prohibited. 
No one, by himself, clerk, servant, employe or agent, shall, .for himself or 
any person else, directly or indirectly, or upon any pretense, or by any 
device, manufacture, sell, exchange, barter, dispense, give in consideration 
of the purchase of any property or of any services or in evasion of the stat
ute, or keep for sale, any intoxicating liquor, which term shall be construed 
to mean alcohol, ale, wine, beer, spirituous, vinous and malt liquor, and all 
intoxicating liquor whatever, except as provided in this chapter, or own, 
keep, or be in any way concerned, engaged, or employed in owning or keep
ing any intoxicating liquor with intent to violate any provision of this chap
ter, or authorize or permit the same to be done; and any clerk, servant, 
employe or agent engaged or aiding in any violation of this chapter shall 
be charged and convicted as principal. [23 G. A., ch. 35, § 2; 22 G. A., ch. 
71, § 1; 20 G. A., ch. 8, § 1; 20 G. A., ch. 143, §§ 10, 11; 17 G. A., ch. 119, § 
4; C.73, §§ 1523, 1540-2, 1554-5; R., §§ 1559, 1562, 1581, 1587; C'51, §§ 
929-31.] 
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What liquors: The sale of cider when in
toxicating is forbidden. These provisions 
include intoxicating liquors of every kind: 
State v. Hutchinson, 72-501. 

The inference from these provisions is 
that there is but one kind of beer and that 
it is intoxicating, and a liquor denominated 
beer, without anything in its name tend
ing to show it is not to be intoxicating, may 
be refused by the common carrier for tran-
portation: Milwaukee Malt Extract Co. v. Chi
cago, B. I. & P. E. Co., 73-98. 

The statute classes beer as an intoxicat
ing liquor; and if there are kinds of beer not 
in fact intoxicating, the burden is upon the 
person charged with the sale of such liquor 
to show that it is not in fact that kind, if he 
so claims: State v. Cloughly, 73-626. 

The term intoxicating liquors includes 
beer without regard to the question whether 
or not beer is an intoxicating beverage: 
State v. Lindoen, 87-702. 

Alcohol is an intoxicating liquor, and 
however it may be diluted it is within the 
terms of the statute, when used as a bever
age. Proof that liquor in question contains 
alcohol is sufficient to show that it is an in
toxicating liquor: State v. Intoxicating Liq
uors, 76-243. 

So long as liquors retain their character 
of intoxicating liquors capable of use as a 
beverage,notwithstanding other ingredients 
may have been mixed therewith, they fall 
within the provisions of the statute prohibit
ing the sale of such liquors. But when they 
are so compounded with other substances as 
to lose the character of intoxicating liquors 
and are no longer desirable for use as a stim
ulating beverage, and are, in fact, medicine, 
then their sale is not prohibited: State v. 
Laffer, 38-422. 

Under former provisions by which the 
manufacture and sale of beer, cider from 
apples, or wine from grapes, currants or 
other fruits grown in this state, was not pro
hibited, held, that wine was presumed to be 
an intoxicating liquor, unless it was shown 
that it was manufactured from grapes or 
fruit grown in this state: Worley v. Spuraeon, 
38-465. 

Held, also, that, in an indictment for the 
sale of wine made from fruit grown out of 
the state, an allegation that it was intoxi
cating was mere surplusage: State v. Curley, 
33-359. 

The distinction formerly made between 
wine made from native and that from for
eign grapes, did not render the regulations 
as to sale of the latter void, as an improper 
regulation of interstate commerce in viola
tion of the federal constitution: State v. 
Stucker, 58-496. 

The meaning put by former provisions 
upon the term intoxicating liquors, so as to 
include those that were spirituous and 
vinous, excluding malt liquors, held to be 
purely arbitrary, as the latter are known to 
be in fact intoxicating: Jewett v. Wanshura, 
43-574. 

Also held, that the limitation in regard 
to the place where the materials were 
grown did not apply to beer: State v. Bun
dle, 28-512. 

A defendant relying upon such proviso 
as to beer and native wine must allege and 
prove the facts bringing him within its pro
visions, and it was not necessary that the 
prosecution charge and prove, in the first 
instance, that the case did not fall within 
the proviso: State v. Stupp, 29-551; State v. 
Curley, 33-359; State v. Miller, 53-84. See 2 
2424. 

The statute does not make knowledge on 
the part of the seller of the character of the 
liquor an element of the offense. If liquor 
which is in fact intoxicating is sold inten
tionally by one having no authority to sell 
the offense provided for by the statute is 
committed: State v. Valure, 64 N. W., 280; 
State v. Lindoen, 87-702. 

Statutes constitutional: The provisions 
of the Code of '51 prohibiting the sale of in
toxicating liquors by the glass, held consti
tutional: Zumhoffv. Slate, 4 G. Gr., 526. 

The provisions of the prohibitory liquor 
law are not in conflict with the constitution 
nor laws of the state nor the United States: 
Santo v. State, 2-165; State v. Carney, 20-82; 
State v.Baughman, 20-497; State v. Jordan, 72-
377. 

As to the effect of United States internal 
revenue license, see notes to § 2427. 

The statute prohibiting the sale of intoxi
cating liquors cannot be said to deprive the 
owner of his property therein without com
pensation in violation of constitutional guar
anties, unless such property was owned by 
him prior to the prohibitory act of 1855: Mc-
Lane v. Leicht, 69-401. 

The power of the legislature to enact laws 
for the suppression of the general traffic in 
intoxicating liquors within the state has 
been recognized and affirmed by this court 
for more than twenty-five years. I t has uni
formly been held that the state, in the exer
cise of its police power, might regulate the 
traffic, or prohibit it entirely; and when the 
power to prohibit the traffic is recognized, 
the power to enact whatever laws may be 
necessary to make the prohibition effectual 
follows necessarily: McLane v. Bonn, 70-752. 

The effect of the statute is to prohibit 
manufacture of intoxicating liquors for sale 
outside the state. And in this respect it is 
not unconstitutional as a regulation of inter
state commerce: Kidd v. Pearson, 128 U. S., 1. 

The state may prohibit or restrict the 
manufacture of intoxicating liquors within 
her limits and prohibit all sale and traffic in 
them within the state, without abridging the 
liberties or immunities of citizens of the 
United States or depriving any person of 
property without due process of law: Ibid, 

Laws regulating the sale of intoxicating 
liquors are regarded as police regulations, 
and the state may in its discretion prohibit 
the sale of one kind of liquor and allow the 
sale of another kind, and the fact that it pro
hibits the sale of wine from foreign grapes, 
while permitting the sale of native wine, will 
not render the legislation unconstitutional as 
an improper regulation of interstate com
merce: State v. Stucker, 58-496. 

The restrictions as to the sale of intoxi
cating liquors were adopted not for the pur
pose of securing an undue advantage to the 
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citizens of the state, but for the purpose of 
preventing violations of the prohibitory laws 
of the state, and although, in effect, the citi
zens of other states are debarred from selling 
in Iowa liquors to be resold for legal pur
poses, this is but an incidental result of a 
valid exercise of police power by the state, 
and no provision of the federal constitution 
is thereby violated: Kohn v. Melcher, 29 Fed., 
433. 

The prohibitory law as amended so as to 
cover manufacture and sale of beer which 
was previously legal is constitutional. (Fol
lowing Mugler v. Kansas, 123 U. S., 623): 
Kaufman v. Dostal, 73-691. 

Prior provisions prohibiting sales within 
two miles of city limits, held constitutional: 
State v. Shroeder, 51-197; Centerville v. Miller, 
51-712; Toledo v. Edens, 59-352. And as to 
such statutory provisions see, also, AIMa v. 
OHarra, 64-297. 

What selling or keeping prohibited: A 
sale of liquor to be used as a beverage is a 
violation of law, regardless of the quantity 
to be used and the extent to which it is to be 
diluted. Therefore, held, that the sale of 
beer by one having a permit for use in manu
facturing a beverage not intoxicating was 
illegal: State v. Yager, 72-421. 

One having no authority to sell to any 
person for any purpose cannot show by way 
of justification that the liquors were sold for 
an innocent purpose. The allegation in an 
indictment of sales "as a beverage " held to 
be surplusage so far as the purpose was 
stated: Craig v. Plxmke*, 82-474. 

When liquors are so compounded with 
other substances as to lose their character
istics as intoxicating liquors, and are no 
longer desirable for use as a stimulating 
beverage, their sale is not prohibited; but 
if, notwithstanding other ingredients have 
been mixed therewith, they retain their 
character and are capable of use as a bever
age, they fall under the ban of the law. The 
question is one for the jury: Sta,te v. Leffer, 
38-422. 

Even when manufacturing was lawful, 
the manufacturer was not authorized to sell 
at retail without a permit: Becker v. Betten, 
39-668. 

No one holding a permit has any right to 
sell or dispense intoxicating liquors for any 
purpose, and physicians are not excepted, 
though selling as a medicine in good faith 
and according to the needs of their patients: 
State v. Benadom, 79-90. [But now see § 2401.] 

Any person has the right to own and keep 
liquors unless he owns and keeps them with 
intent to sell without lawful authority: 
Wakeman v. Chambers, 69-169. 

The offense under this section and that 
under \ 2384 are not the same, and a convic
tion for one will not bar a prosecution for 
the other: State v. Graham, 73-553. 

As the keeping of intoxicating liquors 
for sale within the state is unlawful in itself, 
unless the party thus keeping and offering 
for sale is authorized to sell, an indict
ment charging the keeping of intoxicating 
liquors in the state with intent to sell the 
same will be sufficient, and the indictment 
need not negative the authority to sell: State 
». Collins, 11-141. 

Held, that the expression in an indict
ment, "kept intoxicating liquors to sell," 
was sufficient to charge the offense: Vauyhan 
v. State, 5-369. 

An indictment charging that "defendant 
did keep and was concerned, etc., in owning 
and keeping intoxicating liquors to sell, 
held, to charge but one offense: Ibid. 

An information charging defendant with 
keeping intoxicating liquors "for the pur
pose of sale," instead of "with intent to sell 
the same," as provided in the statute, held 
sufficient to support a conviction: State v. 
Mohr, 53-261. 

One who acts as agent or clerk of a social 
club, to keep and deal out its liquors to 
members purchasing and presenting tickets, 
may be indicted and punished under this 
section: Slate v. Mercer, 32-405. 

Where a druggist has a permit to sell 
intoxicating liquors, but makes unlawful 
sales, the fact that the owning and keeping is 
with intent to make unlawful sales, and 
therefore unlawful in itself, may be pre
sumed: State v. Sartori, 55-340. 

To authorize the forfeiture of liquors it 
must be shown that they are kept with in
tent to sell in violation of law: State v. 
Hams, 36-136. 

The keeping of intoxicating liquors with 
no intent to sell within the state in violation 
of law is not forbidden. In the absence of 
such intention the possession is lawful and 
will be protected: Niles v. Fries, 35-41. 

This section prohibits the manufacture 
and sale of intoxicating liquors except as 
permitted or authorized by statute, and man
ufacture for exportation from the state not 
being permitted or authorized, such manu
facturing is illegal even though the manufac
turer holds a permit to manufacture for law
ful purposes: Pearson v. International Distil
lery, 72-348. And see Craig v. Werthmtieller, 
78-598. 

Since the passage of the prohibitory liquor 
law cities have no power to pass laws regu
lating the business of keeping saloons for 
the sale of intoxicating liquors, but they 
may regulate saloons kept for other pur
poses: Clinton v. Grusendorf, 80-117. 

Original packages: Prior to the passage 
of the act of congress known as the Wilson 
bill subjecting liquor imported into a state 
to state regulations, a state had no power to 
prohibit the sale of intoxicating liquors, sold 
by the importer in the original packages in 
which they were brought into the state 
(overruling Collins v. Huis, 77-181; Grousen-
dorf v. Howot, 77-187; Leisey v. Hardin.18-
286; State v. Zimmerman, 78-614; State v. Bow
man, 79-556): State v. Caldwell, 81-759; Leisey 
v. Hardin, 135 U. S., 100. 

Under the facts in a particular case, held, 
that bottles of liquor constituted original 
packages; State v. Coonan, 82-400. 

In a particular case, held, that a barrel of 
liquor addressed to defendant, being trans
ported for delivery by a carrier, was an origi
nal package: State v. Corrick, 82-451. 

A sale of beer in bottles which are im
ported into the state in cases is a sale in the 
original package: State v. Miller, 86-638. 

Where liquors were sold in bottles, which 
were opened by the purchasers, the contents 
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being drunk on the premises, held, that this 
was not a sale in original packages: Stommel 
v. Timbrel, 84-336. 

Where it appeared that defendant had 
liquor brought into the state in bottles, and 
sold it by the bottle to customers, who 
opened and drank it on the premises, held, 
that the case was not one of sell ing in original 
packages, but of keeping a saloon, and de
fendant was properly convicted: Hopkins v. 
Leims, 84-690. 

The decision in Leisey v. Hardin, 135 U. 
S., 100, did not declare the state prohibitory 
law invalid in toto, and upon the passage of the 
the Wilson bill it became effectual, without 
re-enactment, as applied to liquors sold in 
original packages: In re Spiclcler, 43 Fed., 
653; In re Jordan, 49 Fed., 238. And see In re 
Bahrer, 140 U. S., 545. 

The act of congress so far changes the 
law under which Leisey v Hardin supra was 
decided as to make liquors brought into the 
state a part of the general property of the 
state and subject to the state law: Fred Mil
ler Brewing Co. v. Stevens, 71 N. W., 186. 

Buyer not punished: The statutes pun
ishing the illegal sale of intoxicating liquor 
are applicable to the seller and not to the 
buyer of such liquors, and the buyer is not 
guilty of a crime as accessory to the sale in 
such sense that he may be excused from tes
tifying as to his purchase of such liquor on 
the ground that such testimony would tend 
to criminate him: Wakeman v. Chambers, 69-
169. And see I 2424. 

One who buys intoxicating liquor from a 
person illegally selling the same does not 
become an accomplice in the crime of the 
illegal sale, and therefore the speaking of 
words charging a person with such purchase 
does not constitute slander actionable per se: 
Sterling v. Juyenheinur, 69-210. 

Property in intoxicating liquors: While 
the commerce in intoxicating liquor as an 
article of beverage is unlawful, its character 
as property is not thereby destroyed; and 
where such liquor was seized on execution 
for the debt of one not its owner, held, that 
the owner might recover it by replevin, al
though it was kept for sale in violation of 
the statute: Monty v. Arneson, 25-383. 

That intoxicating liquors are held for an 
unlawful purpose is no answer to an indict
ment for stealing the same: State v. May, 
20-305. 

That liquors are unlawfully kept is not a 
defense to an action of trespass for destroy
ing them: Turner v. Hitchcock, 20-310. 

Where liquor had been seized by an offi
cer under an information which had subse
quently been held defective and a return of 
the liquor ordered, held, that in an action by 
the owner against such officer to recover 
damages for a failure to return the property 
as so ordered, the plaintiff could not recover 
without proving that he owned and kept the 
liquor with a lawful intent: Walker v. Shook, 
49-264. 

In an action against a common carrier to 
recover the value of intoxicating liquors lost 
or destroyed by it, it is necessary for plain
tiff to prove that he owned or possessed such 
liquors with lawful intent: (Overruling 

Bowen v. Hale, 4-430): Sommer v. Cate, 22-
585. 

Intoxicating liquors cannot be recovered 
by the owner unless he shows that they were 
in his possession with lawful intent, and that 
he was illegally deprived of them: Funk v. 
Israel, 5-438, 452. 

The keeping of intoxicating liquors with 
no intent to sell within the state in violation 
of law is not forbidden. In the absence of 
such intention the possession is lawful, and 
will be protected. And it is immaterial that 
they were bought of one not authorized to 
sell: Niles v. Fries, 35-41. 

Any person has the right to own and keep 
liquors unless he owns and keeps them with 
intent to sell them without lawful authority: 
Wakeman v. Chambers, 69-169. 

As to contracts and payments for intoxi
cating liquors, see § 2423. 

Venue: The jury may'find from facts and 
circumstances testified to by the witnesses 
that the illegal sale of liquor was in the 
county of the prosecution although the evi
dence as to that fact is not explicit: State v. 
Hopkins, 62 N. W., 656. 

where orders for intoxicating liquors are 
taken by an agent in one county, subject to 
approval by the principal in another county, 
the sale in either county being illegal, the 
offense is partly committed in each county 
(under I 5157), and the courts of either have 
jurisdiction of the offense: State v. Kriechr 
baum, 81-633. 

Without permit: This section contains 
the only provision under which a party can 
be punished criminally for an act of sale of 
intoxicating liquors, and by its express lan
guage it is applicable only to persons not 
holding permits. Persons holding permits 
are subject to the penalties prescribed for 
owning or keeping liquors with unlawful in
tent, or for keeping or maintaining a place in 
which such liquors are sold or kept for sale 
unlawfully: State v. Douglass, 73-279. [See { 
2399.] 

Sales by clerks: Under provisions for the 
punishment of the illegal sale of intoxicating 
liquors, held, that the fact that defendant 
acted as the clerk of another or as volunteer 
and without pecuniary reward would be no 
defense, clerks being liable equally with their 
principals. Nor would it be any defense that 
the principal has been convicted for the same 
act: State v. Finan, 10-19. 

One who acts as agent or clerk of a social 
club, to keep and deal out its liquors to mem
bers purchasing and presenting tickets, may 
be indicted and punished under this section: 
State v. Mercer, 32-405; Cantril v. Sainer, 59-
26. 

The holder of a permit is liable for illegal 
sales made by his clerk: State v. McConnel, 
90-197. 

Where the only evidence of illegal sale was 
the testimony of a clerk in defendant's drug 
store that he sold at that store a half-pint of 
liquor to a certain person, it not appearing 
that defendant knew of such sale or kept in
toxicating liquors for sale, or that there were 
any such in his possession or kept by him for 
any purpose, held, that the conviction could 
not be sustained: State v. Findley, 45-435. 
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The provision of this section does not 
make an agent liable under \ 2423 for money 
paid for intoxicating liquors, sold in violation 
of law, where the agent does not actually re
ceive such money or purchase price: Schober 
v. Bosenficld, 75-455. 

An agent who solicits orders for intoxi
cating liquors in one county, subject to the 
approval of his principal in another county, 
is subject to prosecution for illegal sales, al
though such sales are not complete, and re
gardless of whether or not the principal holds 
a permit: State v. Kriechbaum, 81-633. 

Where orders for liquor were taken in 
this state for a firm doing business in another 
state who reserved the right to accept or re
fuse such orders, held, that the sales were not 

made in Iowa, and that the person taking 
such order was not punishable for illegal 
sales: State v. Colby, 92-463. 

Giving: Under a similar statutory provi
sion, held, that the giving of intoxicating liq
uor to another was not an offense unless it 
was "in consideration of the purchase" of 
other property as specified in the statute, and 
that the fact that the liquors were so given, 
if such was the case, should be averred: State 
v. Finan, 10-19. 

There is no provision making a gift of in
toxicating liquors not in consideration of the 
purchase of any other property illegal, ex
cept the provisions of the section with ref
erence to minors: State v. Hutchins, 74-20. 
[See I 2403.] 

SEC. 2383. Penalty—second offense. Whoever is found guilty of vio
lating any of the provisions of the preceding section, for the first offense 
shall pay a fine of not less than fifty nor more than one hundred dollars, 
and costs of prosecution, and stand committed to the county jail until such 
fine and costs are paid; for the second and each subsequent offense he shall 
pay upon conviction thereof a fine of not less than three hundred dollars 
nor more than five hundred dollars, and costs of prosecution, or be impris
oned in the county jail not to exceed six months. [20 G. A., ch. 143, §§ 1, 
10, 11; C.73, §§ 1525, 1540, 1542; R., §§ 1561-2.] 

Under a previous act, held, that while a 
person holding a permit was liable on his 
bond for selling for improper purposes, he 
was also liable to a criminal prosecution: 
State v. Adams, 20-486. 

A person selling without a license may 
also be punished for the crime of keeping a 
nuisance under \ 2384, either independently 
of or in addition to the punishment for the 
illegal sale: State v. Waynick, 45-516. 

Where a previous conviction was not 
shown, held, that it was erroneous to impose a 
greater fine than authorized for the first 
offense: Walters v. State, 5-507. 

But where, on appeal, the prosecution of
fered to remit the excess, the supreme court 
modified the judgment in accordance with 
such offer and affirmed it; State v. Shaw, 23-
316. 

Under the section as it now stands the 
length of imprisonment for non-payment of 
a fine is as provided generally in \ 5440: Ex 
•parte Tuicher, 69-393. 

The provision that defendant shall stand 
committed until the fine and costs are paid 
does not take the offense out of the jurisdic
tion of a justice of the peace. Although such 
imprisonment may extend beyond thirty 
days, it is not as a punishment for the offense 
but only as a method of enforcing the pay
ment of the fine: Albertson v. Kriechbaum, 65-
11. 

This section so far as it provides for im
prisonment for failure to pay the costs of a 
prosecution is not unconstitutional as author
izing imprisonment for debt in a civil action: 
Boyer v. Kinnick, 90-74. 

SEC. 2384. Nuisance—penalty—abatement—attorney's fee. Who
ever shall erect, establish, continue or use any building, erection or place 
for any of the purposes herein prohibited, is guilty of a nuisance, and upon 
conviction shall pay a fine of not less than three hundred nor more than one 
thousand dollars and costs of prosecution, which shall include a reasonable 
attorney's fee to be taxed by the court, and stand committed to the county 
jail until such fine and costs are paid, and the building, erection or place, 
or the ground itself, in or upon which such unlawful manufacture or sale or 
keeping with intent to sell, use or give away said liquors is carried on or 
continued or exists, and the furniture, fixtures, vessels and contents, are 
also declared a nuisance, and in addition to the penalties hereinbefore 
affixed, shall be abated as hereinafter provided, 
G. A., ch. 143, § 12; C.73, § 1543.] 

What constitutes nuisance: The act of 
selling, or keeping with intent to sell, in a 
building or place, as here defined, is a nui
sance, while the keeping with intent to sell 
and selling, as defined by \ 2382 is not a 
nuisance: Stalev. Harris, 64-287. 

In order to convict for a nuisance it must 
be shown that the liquors were sold or kept 

[21 G. A., ch. 66, § 4; 20 

with intent to sell in a building or place 
frequented by persons desiring to procure 
intoxicating liquors: Ibid. 

This section provides a punishment for 
keeping nuisances for the sale of intoxicating 
liquors, which is a different crime from that 
of the unlawful sale, and the first as well as 
subsequent offenses are punishable by indict-
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ment: Statev. Howarth^O-lôl; State v. Adams, 
81-595. 

It is illegal for any person to sell for any 
purpose intoxicating liquors without a permit 
from the board of supervisors, and the use of 
a building for such illegal sales is a nuisance. 
So held as to a druggist selling intoxicating 
liquors for medicinal purposes: Slate v. Way-
nick, 45-516. 

To constitute the offense of nuisance it is 
not sufficient that defendant used and kept a 
place with the intent and for the purpose of 
selling intoxicating liquors therein contrary 
to law. It must be charged and shown that 
he manufactured, or sold, or owned and kept 
with intent to sell, contrary to law. The 
presence of the liquor in the building is 
essential: State v. Hass, 22-193; State v. Har
ris, 27-429; State v. Tierney, 74-237. 

A previous conviction or acquittal of the 
crime of owning or keeping with intent to 
sell will not bar a prosecution for a nuisance: 
State v. Han-is, 64-287. 

An instruction that any building where 
any kind of intoxicating liquors is kept for 
the purpose of sale or is sold is a nuisance is 
erroneous as not referring to lawful sales 
under permit. But such error will be with
out prejudice where it does not appear that 
defendant had any permit to sell: State v. 
Wambold, 74-605. 

To constitute the crime of nuisance in 
unlawfully keeping for sale and selling in
toxicating liquors, the existence of intoxi
cating liquors in the place described is 
essential; but where there was no question 
on the trial that liquors were thus kept, 7ie£cî, 
that an instruction was not erroneous which 
did not call the attention of the jury to the 
necessity of proving that fact: State v. Shank, 
79-47. 

To constitute an offense under this section, 
it is not necessary that the intent be to sell 
in and from the building where kept. But a 
keeping for illegal sale elsewhere within the 
state will be sufficient. If one house is used 
for the sale of liquors which are kept in 
another, both are nuisances: Síctíe v. Viers, 
82-397. 

This section is designed to prevent and 
punish the erection, maintenance and use of 
buildings or other places for the purpose of 
doing therein those things which are pro
hibited by the preceding section. I t does 
not require that such places be resorted to 
by persons desiring to buy intoxicating 
liquors in order to constitute the crime of a 
nuisance, and the offense may therefore be 
committed in a place kept and resorted to for 
other purposes: State v. McEnturff, 87-691. 

Proof of a single unlawful sale within the 
building is sufficient to make out a place kept 
for that purpose and therefore a nuisance: 
State v. Bussell, 64 N. W., 281. 

An instruction which stated to the jury 
that " under the law of this state, any person 
who, without a permit, sells intoxicating 
liquors in a building or place, or keeps intox
icating liquors in such place with intent to 
sell the same, is guilty of a nuisance," held 
not to state the law accurately, as it is the 
keeping of the place, rather than the doing 
of the acts, which constitutes the offense; 

but in view of the evidence and other in
structions, the jury could not have been 
misled, and defendant was in no manner prej
udiced by the instruction: State v. Price, 75-
243. 

The giving away may constitute a nui
sance if an invasion of the law -.State v. Flem
ing, 86-294. 

Pharmacists: In an action to enjoin a 
liquor nuisance, where it was shown that de
fendant, a registered pharmacist, had made 
illegal sales himself, and that as a man 
possessed of ordinary intelligence and busi
ness tact he must have known that his clerk 
had made illegal sales, held, that the fact 
that the clerk who had made the sales was 
discharged a few weeks before the com
mencement of the suit to enjoin the nuisance, 
when no other change in the business was 
shown, would not defeat the action on the 
ground that no nuisance existed when it was 
commenced: Elwood v. Price, 75-228. 

Where a witness testifies that he pur
chased liquor of a registered pharmacist, the 
state should be allowed to interrogate him 
further as to the object for which the pur
chase was made, and inquire into the facts 
for the purpose of showing that the alleged 
object was a mere pretense, and that the 
seller knew or had grounds for knowing that 
fact: State v. Cummins, 76-133. 

It is for the jury to determine, in a prose
cution against a pharmacist for illegal sales, 
whether from the frequency of sales to the 
same persons, and from the appearance of 
the persons to whom the sales were made, 
and from the fact as to whether the sales 
were with or without a prescription of a 
physician, it appears the sales were or were 
not for the actual necessities of medicine: 
State v. Huff, 76-200. 

Where defendant was indicted and con
victed for keeping a nuisance, and it ap
peared that he held a certificate as pharma
cist and a valid permit to sell intoxicating 
liquors for lawful purposes, and where there 
was no evidence tending to establish unlaw
ful sales, held, that the verdict should have 
been set aside upon defendant's motion: 
State v. Flusche, 79-765. 

Where a registered pharmacist was con
victed of keeping a nuisance, and it appeared 
that he held a permit under a statute author
izing registered pharmacists to sell intoxi
cating liquors for medicines only, without 
having obtained a permit from the board of 
supervisors, held, that sales for any other 
purpose were forbidden and punishable un
der this section: Stale v. Salts, 77-193. 

Under the evidence, held, that it suffi
ciently appeared that the place of business 
of defendant as a registered pharmacist was 
commonly resorted to for the purpose of pro
curing intoxicating liquors as a beverage, 
and that it was properly suppressed as a 
nuisance: State v. Oder, 92-767. 

One holding a permit, but selling for un
lawful purposes, is subject to punishment 
under this section: State v. Webber, 76-686. 
And see \ 2399. 

Sales by clerk: A barkeeper or clerk, 
having no interest in the business, may be 
convicted of the crime of nuisance for the 
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mere sale by him of intoxicating liquors in a 
building used for that purpose: State v. 
Stucker, 33-395. 

Where liquors are lawfully kept for sale 
and with intent to sell them for lawful pur
poses, an illegal sale by an agent without 
the knowledge or consent of the principal 
will not render such principal criminally 
liable for keeping a nuisance: State v. Hayes, 
67-27. 

Under particular facts, lield, that the de
fendant was not interested as principal in 
the business of which complaint was made, 
but that his only connection therewith was 
that of a wholesale seller to the person who 
kept the place where the liquors were sold, 
and that a decree against defendant was im
proper: State v. Hart, 84-215. 

One who voluntarily and as an accommo
dation makes illegal sales of liquor for an
other is guilty of nuisance under this section : 
State v. Herselus, 86-214. 

Owner of premises: The allegation of 
knowledge of the purpose for which the 
premises were being used not being denied 
by the owner of the premises, no evidence of 
that fact is necessary in order to sustain the 
decree against him: Overton v. Schindele, 85-
715. 

Where it appeared that the owner of 
premises had knowledge of and permitted 
the violation of an injunction by an occu
pant of a building, lield, that he was properly 
punishable for contempt: DeFrance v. Trav
erse, 85-422. 

In a particular case, held, that there was 
nothing to require the court to assume the 
existence of a homestead right in the prem
ises, and they were properly subjected to a 
lien for the fine: Ibid. 

Where it appeared that the owner knew 
of the unlawful use to which his premises 
were being put, or was wilfully ignorant 
thereof, lield, that an injunction might prop
erly be granted against him: State v. ùrini, 
85-415. 

In a particular case, held, that the evi
dence showed that the building complained 
of as a nuisance was built upon the defend
ant's lot, without his knowledge or consent, 
and had not been occupied under a lease, 
and that defendant had no knowledge that 
it was being used for illegal sales of liquors: 
State v. Lawler, 85-564. 

In a particular case, held, that there had 
not been such knowledge and consent on the 
part of the owner of the premises as to 
render him liable: Morgan v. Koestner, 83-
134. 

In such case the premises where the liq
uors are kept and sold should be declared a 
nuisance, and the nuisance abated regard
less of the liability of the owner: Ibid. 

Where it appeared that defendant and his 
family occupied parts of the premises as a 
residence and the evidence left no doubt but 
that defendant was conducting the illegal 
business that was there carried on, held, that 
the court did not err in refusing to receive 
in evidence a deed for the premises from de
fendant to his wife, as such deed would not 
raise the presumption that the wife and not 
the defendant was the proprietor of the 

business illegally conducted: State v. Neeson, 
64 N. W., 409. 

Indictment: The offense of nuisance may 
be committed by the manufacture, or the 
sale, or the keeping with intent to sell, con
trary to law. While an indictment charg
ing the offense as committed in any of these 
three ways would be sufficient, yet one 
charging its commission by any two, or all 
three, of the specified unlawful acts, charges 
but one offense, and is not bad for duplicity: 
State v. Becker, 20-438; /State v. Bauqhman. 
20-497. 

The indictment may charge selling and 
keeping for sale where both charges have 
reference to the same building: /State v. 
Niers, 87-723. 

An indictment charging the establish
ing, continuing and using " a building, 
erection, place and railroad car with in
tent," etc., charges the keeping in a build
ing also in a railroad car and is therefore 
objectionable on the ground of duplicity as 
charging distinct offenses: State v. Chap
man, 62 N. W., 659. 

Two indictments charging the offense as 
committed in two different ways charge the 
same and not two separate offenses; and the 
fact that the acts set out in the indictments 
are charged as committed at different times 
is not conclusive that the offenses are sepa
rate and not the same, since the time need 
not be proved as alleged: State v. Laiiton, 
25-193. 

An allegation that a certain building was 
used by defendants as a place for the sale of 
intoxicating liquors, and that they did then 
and there keep said intoxicating liquors for 
sale in said building with intent to sell, 
lield sufficient without further averment that 
said building was under their control: State 
v. Schilling, 14-455. 

An indictment charging the offense as 
committed by using and keeping a room and 
place for the purpose of selling and by sell
ing therein intoxicating liquors in violation 
of I 2382, held sufficient: State v. Freeman, 27-
333. 

And so held, also, where the indictment, 
similar to the foregoing, charged the acts 
as "contrary to law," without specifying 
the section: State v. Allen, 32-248. 

It is not necessary that the nuisance 
should continue up to and exist at the time 
of the indictment to make it punishable: 
State v. Schilling, 14-455. 

An indictment charging the keeping and 
using of a "certain building or place," or 
" a certain frame building," for the pur-

?oses prohibited, is sufficiently definite: 
bid.; State v. Kreig, 13-462. 

A matter of local description, though it 
need not have been stated, must be proved 
as laid: State v. Crogan, 8-523. 

But on the trial of an indictment under 
this section, which charged the use of a 
building, etc., " next door west of Chamber's 
store," etc., while the proof was that the 
building was next door west from "Chamber
lain's store," the court was equally divided 
as to whether the variance was fatal: State 
v. Verden, 24-126. 

In an indictment for the crime of nui-
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sanee under this section it is not necessary 
that the premises be particularly described, 
although such description may be necessary 
where an order of abatement is desired: 
State v. Waltz, 74-610; State v. Arnold, 67 N. 
W., 252. 

Where the indictment charged that the 
nuisance consisted in keeping a place for the 
illegal sale of liquors consisting of a three-
story brick building, and the proof showed 
that the three-story part on the first Acor 
was used as a cigar stand and restaurant, 
while the one-story addition used in connec
tion with the three-story part as a kitchen 
was the place where the liquors were kept, 
held, that there was not a fatal variance be
tween the allegations and the evidence: 
State v. Gurlagk, 76-141. 

The indictment need not state the names 
of the persons to whom liquor was sold: 
State v. Becker, 20-438; Síuíe v. Jordan, 39-
387. 

The statute which prohibits the sale of 
beer and the keeping of that liquor for sale 
did not take effect until July 4, 1884, and 
where an instruction stated that defendant 
might be convicted if the evidence showed 
that he maintained a nuisance within three 
years before the finding of the indictment, 
March 24,1887, held, that it was erroneous as 
permitting a conviction of defendant on proof 
that he did an act which was not prohibited 
by law when done: State v. Jacobs, 75-247. 

An indictment for maintaining a nuisance 
which charged that defendant did unlaw
fully establish, keep, use and maintain a cer
tain building and place in which he owned 
and kept intoxicating liquor with intent to 
sell and give the same away in violation of 
law, and did at the aforesaid times and 
place so unlawfully sell and give away such in
toxicating liquor, held, to sufficiently charge 
the keeping of the place in which the for
bidden acts were done: State v Price, 75-243. 

Where two indictments were returned for 
the crime of nuisance as here described, one 
for maintaining such nuisance prior to the 
date of the taking effect of the act of the 
Twenty-first General Assembly amending 
this section, and the other for a time subse
quent to such amendment, held, that an ac
quittal under an indictment for the time 
subsequent to the taking effect of the statute 
would not bar a prosecution under the other 
indictment: Síctíe v. Webber, 76-686. 

The allegation in the indictment of a cer
tain time within which the nuisance was 
maintained will not limit the prosecution to 
proof of maintenance of the nuisance during 
the time specified, but evidence is admissible 
as to the nuisance prior to the time specified 
but within the statutory limitation: State v. 
Arnold, 67 N. W., 252. 

Venue: Where an indictment charged 
the keeping of a certain building as a nui
sance on a certain date and on divers other 
days and times between that date and the 
finding of the indictment, and then stated 
that " the building is situated in Franklin 
county, Iowa," held, that the indictment 
alleged with sufficient certainty that the of
fense was committed in Franklin county: 
State v. Jacobs, 75-217. 

The provisions of \ 5157 as to public of
fenses committed within five hundred yards 
of the boundary line of adjoining counties 
arc applicable to this offense: State v. Hock-
well, 82-429. 

Évidence: Proof of the manufacture, sale, 
or keeping with intent to sell, in violation 
of law, is presumptive proof of the offense 
of nuisance: State v. Ouisenhause, 20-227; 
State v. Bauyhmun, 20-497. 

And this is true even though the sale be 
secret and by clerk: Stale v. Freeman, 27-333. 
Proof of actual sale is presumptive evidence 
of illegal sale, and the burden of proving 
that the sales made were legal is upon de
fendant: Shear v. Oreen, 73-688. 

The proof of a single sale will warrant a 
conviction for nuisance. Such sale will show 
unlawful intent as well as keeping: Stale v. 
Beydts, 74-499, 

Evidence as to the control of the place in 
question by defendant, and that bottles, 
glasses, etc., were there found, held sufficient 
to warrant conviction of defendant for the 
crime of keeping a nuisance: State v. Wam-
bold, 74-605. 

Unlawful intent may be presumed from 
unlawful sales, and it is not sufficient for a 
registered pharmacist to show that sales 
were made on written applications stating 
that the purchaser was not a minor or in the 
habit of becoming intoxicated and that the 
liquor was desired for use as a medicine: 
State v. Thompson, 74-119. 

The fact that defendant believed in good 
faith that he had the right to sell for the 
purposes for which sales were made will not 
constitute a defense in a prosecution for 
keeping a place where illegal sales were 
made: State v. Mullenhoff, 74-271. 

As proof of the finding of liquor in the 
possession of accused, in any place except 
the private dwelling, is by g 2427 presumpt
ive evidence that such liquor is illegally held 
for sale, the proof of such finding will be 
sufficient evidence of a nuisance committed 
by "keeping with intent to sell:" State ~o. 
Norton, 41-430. 

The state is not bound to show affirma
tively that the liquors were not kept in the 
original vessels or packages, or that they 
were not sold for proper purposes, these be
ing proper matters of defense: State v. Becker, 
20-438. 

Certificates on which sales of liquors by a 
pharmacist have been made are admissible 
in evidence, even though they are not shown 
to be public records, when they are identi
fied by the witnesses as certificates on which 
they purchased liquors from defendant. 
They constitute evidence in the nature of ad
missions by defendant that he made the sales 
of which they purport to be certificates: 
State v. Huff, 76-200; State •». Cummins, 76-
133. 

In such case the burden is on defendant 
to show that such sales are legal: State v. 
Cummins, 76-133. 

In an action to enjoin a nuisance where the 
testimony showed that defendant kept a pub
lic eating-house and restaurant, that he paid 
an internal revenue tax as a retail liquor 
dealer, and that the reputation of his place 
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was that of a place where intoxicants were 
kept and sold, held, that the evidence as to 
actual sales, added to the presumptions which 
arise under the statute from these facts, 
fully established the allegations of the peti
tion, and an injunction should issue and 
judgment for costs and an attorney's fee: 
State v. Mathekon, 77-485. 

For the purpose of showing whether sales 
under a permit have been illegal, the extent 
of the business done cannot be taken into ac
count: Craig v. Wertimiuellei', 78-598. 

In a prosecution for maintaining a nui
sance by selling and keeping with intent to 
sell intoxicating liquors in a blacksmith 
shop, held, that the fact that defendant was 
there receiving money and giving orders for 
liquors to be delivered elsewhere would 
show that he was selling intoxicating liquors 
and using the shop for that purpose, that be
ing the place where the business was trans
acted, and an instruction directing the jury 
that they might consider such facts as evi
dence tending to show the offense as charged 
was not erroneous: State v. Briygs, 81-585. 

An instruction that in such case it was 
unlawful to give away any intoxicating 
liquor to be used as a beverage, held errone
ous: Ibid. 

Evidence that liquors seized at a time 
prior to the finding of the indictment were 
restored by the officer, lield not admissible, 
it not appearing that the violation of the law 
charged in connection with the prior seizure 
was the same as that charged in the indict
ment: State v. Zimmerman, 78-614. 

The right to transport liquor into the 
state under the constitutional provisions as 
to interstate commerce does not extend to 
the sale in the state for illegal purposes: 
Ibid. 

The mere fact that the only evidence 
showing the illegal keeping for sale and sell
ing of intoxicating liquors is the uncorrob
orated testimony of a witness employed and 
paid for procuring evidence, and who is by 
reason of a stipulation of the parties not put 
on the stand and subjected to cross-examina
tion, will not justify the court in refusing to 
grant an injunction, the evidence of such wit
ness not being contradicted nor impeached: 
Dickinson v. Bentley, 8(M82. 

The fact that a witness in a prosecution 
for illegal keeping and selling of intoxicat
ing liquors testifies to having bought liquor 
of defendant does not necessarily prevent an 
injunction being granted on his evidence 
alone. If the witness had induced the de
fendant to do the acts which rendered his 
place a nuisance, with a view to prosecution, 
the case might be different; but where the 
evidence as to the purchase was simply for 
the purpose of disclosing the character of 
the place, it will not render it improper to 
act thereon: Ibid. 

Evidence of sales in appurtenant build
ings is admissible: State v. Arnold, 67 N. W., 
252. 

Evidence in a particular case, held suffi
cient to show that defendant was employed 

or engaged in unlawfully selling or keeping 
for sale intoxicating liquors on the premises 
in question: State v. Wright, 68 N. W., 440. 

Evidence in a particular case including 
proof of conversations and declarations of de
fendant as to the business he was carrying 
on, held sufficient to show that he was keep
ing a liquor nuisance: State v. Cleary, 66 N. 
W., 724. 

In a prosecution for maintaining a saloon 
nuisance, it appearing that defendant ille
gally kept for sale and sold intoxicating liq
uors at his place of business, held, that evi
dence of finding intoxicating liquors on other 
premises where defendant resided with his 
father was admissible: State v. Illsleij, 81-49. 

Evidence of the reputation of the place 
is not admissible in a prosecution under this 
section: State v. Fleming, 86-294. [But such 
evidence is admissible in an action to enjoin 
the keeping of the place as a nuisance. See 
\ 2406.] 

Further as to evidence in liquor prose
cutions see \ '¿All and notes. 

Punishment: The punishment for the 
crime of nuisance, as defined in this connec
tion, is that provided in § 5081 for the crime 
of nuisance generally: State v. McQrew, 11-
112; State v. Collins, 11-141; State v. Schilling, 
14-155; State v. Little, 42-51, 54; State v. Bean, 
44-648. 

A party may be punished for the offense 
of keeping a nuisance either independently 
of or in addition to the punishment for il
legal selling: State v. Way nick, 45-561. 

A pharmacist may be indicted and pun
ished for illegal sales as constituting a nui
sance: State v. Midlenhoff, 74-271. 

This section authorizes commitment un
til both fine and costs are paid in case of a 
conviction for nuisance, but not in case of 
punishment for contempt: Qoetz v. Stutsman, 
73-693. 

Under an indictment not specifying 
whether the offense was committed before 
or after the date of the change of this sec
tion, held, that evidence was admissible to 
prove the commission of the offense prior to 
such change, and that defendant was prop
erly sentenced under the law as then in force; 
State v. Reyelts, 74-499. 

Attorney's fee: In the absence of some 
showing that an attorney fee as taxed by 
the court is excessive, the court's action 
will not be interfered with; therefore held, 
that an allowance of sixty dollars to the at
torney for the prosecution would not be set 
aside on appeal: State v. Arnold, 67 N. W., 
252. 

The fee is to be taxed by the court and 
the amount assessed is to be reasonable, de
pending upon the skill, time and labor the 
attorney has properly devoted to the case. 
Where there is a controversy in regard to 
the value of the services, it should be deter
mined upon the record of the case and the 
evidence which may be submitted. In a 
particular case, held, that an allowance of 
twenty-five dollars was too small: State v. 
McEnturff, 87-691. 

SEC. 2385. Permits. Persons holding permits may sell and dispense 
intoxicating liquors, not including malt liquors for pharmaceutical and 
medical purposes, and to permit holders for use and resale by them, only 
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for the purposes authorized in this chapter; they may also sell and dispense 
alcohol for specified chemical and mechanical purposes, and wine for sacra
mental uses. Registered pharmacists, physicians holding certificates from 
the state board of medical examiners and manufacturers of proprietary 
medicines may buy from permit holders intoxicating liquors (not including 
malt) for the purpose of compounding medicines, tinctures and extracts 
that cannot be used as a beverage, but nothing herein contained shall be 
construed to authorize the manufacture or sale of any preparation or com
pound, under any name, form or device, which may be used as a beverage, 
and which is intoxicating in its character. [26 G. A., ch. 60; 25 G. A., ch. 63; 
23 G. A., ch. 35, §§ 2,13; 22G. A., ch. 71, §§ 1, 15.] 

SEC. 2386. Pharmacists—manufacturers of proprietary medicines. 
If any such registered pharmacist or manufacturer of proprietary medicines 
shall sell, barter, give, exchange, dispose of or use intoxicating liquors in 
any manner or for any purpose other than authorized in the preceding sec
tion, he shall be liable to all the penalties and proceedings provided for in 
this chapter, and, upon proof of such violation by a registered pharmacist, 
the clerk of the district or superior court shall transmit to the commission
ers of pharmacy a certified copy of the record thereof within ten days after 
its entry, and upon receipt of such certified copy said commissioners shall 
strike his name from the list of registered pharmacists and cancel his cer
tificate. The commissioners of pharmacy are empowered to make such 
further rules and regulations, not inconsistent with law, with respect to the 
purchase, keeping and use of intoxicating liquors by registered pharmacists 
and manufacturers of proprietary medicines, as they shall think proper to 
prevent abuses of the privilege, and shall revoke the certificate of registra
tion of any pharmacist for repeated violations of this chapter. Said com
missioners are authorized to draw from the state treasury an amount not 
exceeding fifty per cent, of the clear proceeds of all fees collected and paid 
into the treasury of any county on account of violations of the provisions of 
this chapter or the chapter regulating the practice of pharmacy, prosecuted 
by the commissioners, the amount so drawn to be used solely in prosecutions 
instituted by them for failure to comply with the provisions of such chap
ters. The court or clerk thereof, before whom any prosecution is instituted 
or prosecuted by the commissioners of pharmacy, shall certify to the audi
tor of state all such cases, and the amount of fees imposed and collected 
therein. The expenses thus incurred by the commission shall be audited by 
the executive council, and the amount thereof shall be drawn from time to 
time upon the warrants of the state auditor. [23 G. A., ch. 35, §§ 13, 17; 22 
G. A., ch. 71, §18.] 

SEC. 2387. Application for permit. All applications for a permit to 
sell intoxicating liquors for the purposes allowed in this chapter shall be 
by petition, signed and sworn to by the applicant, and filed in the office of 
the clerk of the district or superior court of the county or city in which the 
buying and selling is to be carried on, at least ten days before the term at 
which the matter is to be for trial, which petition shall set out the name of 
the applicant, his residence and business and that for the two previous 
years, the place, particularly describing it, where the business is to be con
ducted, that he is a citizen of the United States and of this state, that he is 
a registered pharmacist, that now and for the six months last past he has 
been lawfully conducting a pharmacy in the township, town or city wherein 
he proposes to engage in the business under the permit applied for, that he 
has not been adjudged guilty of any violation of the law relating to intoxi
cating liquors within the two years next preceding the making of his appli
cation, is not the keeper of a hotel, eating house, saloon, restaurant or place 
of public amusement, and that he is not addicted to the use of intoxicat
ing liquors as a beverage, and desires a permit to buy, keep and sell 
liquors for lawful purposes only. If the applicant has previously held 
a permit which has been revoked, his petition, in addition to the foregoing 
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requirements, shall state that he has not, within the last two years next 
before making the application, knowingly been engaged, employed or inter
ested in the unlawful manufacture, sale or keeping with intent to sell of 
intoxicating liquors. [23 G. A., ch. 35, §§ 4, 20; 22 G. A., ch. 71, §§ 3, 9.] 

SEC. 2388. Notice. Notice of an application for a permit must be 
published for three consecutive weeks in a newspaper regularly published 
and printed in the English language, and oi general circulation in the 
township, town or city where the applicant proposes to conduct the busi
ness, or, if none be regularly published therein, then in one of the papers 
selected by the board of supervisors for the publication of its proceedings, 
the last publication of which shall be not less than ten nor more than 
twenty days before the first day of the term at which the hearing is to 
be had. This notice shall state the name of the applicant, with the firm 
name, if any, under which he is doing business, the purpose of the applica
tion, the particular location of the place where the proposed business is 
to be carried on, and that the required petition is or will be on file in the 
clerk's office of the court (naming it) at least ten days before the first day 
of the tenn (naming it) when the application will be made. A copy of such 
notice shall be served upon the county attorney in the same manner and for 
the same length of time as is required of original notices in said courts. 
[23 G. A., ch. 35, § 3; 22 G. A., ch. 71, § 2.] 

Where the application stated that the the public may know the location of the 
business was to be conducted in a certain place so that remonstrances may be inter-
brick building situated upon a lot and block posed if it is thought that the place is an 
named and the notice described the place as improper one for that business or that there 
a certain building on the same lot and block, are other grounds for opposing the applica-
held, that the notice was sufficient although tion. The applicant being in possession of 
there were two buildings on such lot and the room in question the notice was suffi-
one of the buildings contained two store cient to identify the place referred to: Whit-
rooms. The object of the statute in requir- lock v. Barlholeniew, 91-246. 
ing the particular place to be named is that 

SEC. 2389. Hearing—remonstrances. Upon the return day of the 
notice, the court having, from an inspection of the record, ascertained that 
due and timely service thereof has been made, shall, if no remonstrance 
has been or is offered to be filed, unless for cause postponed to some other 
day in the term, proceed to hear and try the application. Any remon
strance against or objection to the granting of the permit must, be in writ
ing and filed in the clerk's office by noon of the first day of the term, unless 
further time be given, and shall be so filed before the date fixed for the 
trial. Such remonstrance or objections may be made by any citizen of the 
county wherein the application is made, specifically stating the reasons 
therefor, and the court shall fix a day in the term for the trial, and all 
applications shall be tried at the first term after completed service has 
been made of the required notice, if the business of the court shall allow. 
No permit shall be granted unless the court shall find from competent evi
dence that all the averments in the petition are true, that the reasonable 
convenience and necessities of the people, considering the population and 
all the surroundings, make the granting of the permit proper, and that the 
applicant is possessed of the character and qualifications required, worthy 
of the trust to be reposed in him, and likely to discharge the same with 
fidelity. The county attorney shall appear in such cases, and any number 
of persons, not less than five, filing any remonstrance or objection, may 
also appear by counsel and resist the application. If more than one per
mit is applied for in the same locality, the applications shall be heard at 
the same time, unless for cause shown it be otherwise ordered. If for any 
reason the application can not be tried in term time, the same may be heard 
by the judge in vacation, at a time to be fixed by the court and made of rec
ord, and in all applications for permits the court may grant or refuse any or 
all applications, as will best subserve the public good. [23 G. A., ch. 35, § 
6;22G. A.,ch. 71, §§5, 6.] 
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The provision of a former statute that a might introduce evidence to negative either 
permit should be granted only to a person of of the facts which the statute provided must 
good moral character was held not unconsti- be proven before the permit should be 
tutional: In re Buth, 32-250. granted. He, in effect, became a party to 

Under a former statute, held, that any the proceeding and had sufficient interest in 
citizen of the county who appeared to resist the matter to authorize him to institute a pro-
the granting of a permit might make a show- ceeding by certiorari to have any errors and 
ing with reference to either of the questions irregularities by the board in granting the 
which the board of supervisors was required permit reviewed: Darling v. Boesch, 67-702. 
to determine in granting such permit, and 

SEC. 2390. Bond. No permit shall issue until the applicant shall 
execute to the state a bond in the penal sum of one thousand dollars, with 
good and sufficient sureties to be approved by the clerk of the court, con
ditioned that he will well and truly observe and obey the laws of the state 
now or hereafter in force in relation to the sale of intoxicating liquors, that 
he will pay all fines, penalties, damages and costs that may be assessed or 
recovered against him for a violation of such laws during the time for which 
the permit is granted, and the principal and sureties in said bond shall be 
liable thereon, jointly and severally, for all civil damages and costs that 
may be recovered against the principal in any action brought by a wife, 
child, parent, guardian, employer or other person under the provisions of 
this chapter. The bond, after being approved by the clerk, shall be deposited 
with the county auditor, and suit may be brought thereon at any time by the 
county attorney, or by any person for whose benefit the same is given. The 
clear proceeds of all other money which may be collected for breaches of 
the bond shall go to the school fund of the county. If at any time the 
sureties on the bond shall file with the court or clerk a written request for 
release, or become insolvent, or be deemed insufficient by the court grant
ing the permit, or its clerk, such court or clerk shall require a new bond to 
be executed within a reasonable time to be fixed. If the permit holder fails 
or neglects to furnish a new bond within the time so fixed, the permit shall 
from that date become null and void. [23 G. A., ch. 35, § 5; 22 G. A., ch. 
71, § 4.] 

In an action on such bond under former was held that action on the bond might be 
provisions, held, that the assignment of a brought by any citizen of the county: State 
breach thereof by selling intoxicating ex rel. v. Martland, 71-543. 
liquors to divers persons whose names were Under previous provisions, held, that the 
unknown, to be by them used as a beverage, law did not require the bond to specify the 
etc., was sufficient: Jones County v. Sales, 25- purposes for which the permit should au-
25. _ thorize liquors to be sold, nor the place of 

In case of a sale for purposes not speci- sale; and the fact that the bond was altered 
fied in the permit, the defendant is not only by inserting words indicating such purpose 
liable on his bond, but also to a criminal and place would not constitute a material 
prosecution for selling in violation of law: alteration, such as to relieve the surety from 
State v. Adams, 20-486; State v. Stutz, 20-488. liability: Starr v. Blatner, 76-356. 

Under the provisions of the Code of '73, it 

SEC. 2391. Oath, of applicant. In addition to giving the bond required, 
the applicant shall take and subscribe the following oath, which shall be 
indorsed upon the bond: " I , , do solemnly swear (or affirm) 
that I will well and truly perform all and singular the conditions of the 
within bond, and keep and perform the trust confided in me to purchase, 
keep and sell intoxicating liquors. I will not sell, give or furnish to any 
person any intoxicating liquors otherwise than as provided by law, and 
especially I will not sell or furnish any intoxicating liquors to any person 
who is not known to me personally, or duly identified, nor to any minor, 
intoxicated person, or persons who are in the habit of becoming intoxicated; 
and I will make true, full and accurate returns of all certificates and requests 
made to or received by me as required by law; and said returns shall show 
every sale and delivery of such liquors made by me, or for me, during the 
months embraced therein, and the true signature to every request received 
and granted; and such returns shall show all the intoxicating liquors sold 
or delivered to any and every person, as returned. " [23 G. A., ch 35, § 5; 
22 G. A., ch. 71, § 7.] 
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SEC. 2392. Permit issued. Upon taking said oath and filing said 
bond, the clerk of the court granting the same shall issue a permit to the 
applicant, authorizing him to keep and sell intoxicating liquors as in this 
chapter provided. The permit so issued shall specify the building, give 
the street and number or location in which intoxicating liquors may be sold 
by virtue of the same, and the length of time the same shall be in force, 
unless sooner revoked. [23 G. A., ch. 35, §§ 5, 16; 22 G. A., ch. 71, § 7.] 

A permit issued to a member of a part- Under former provisions a person having 
nership will not authorize sales made by a permit to sell was only bound to exercise 
another member who has no permit: State v. due diligence and act in good faith in deter-
McConnell, 90-197. mining whether the person buying intended 

Liquors held for the purpose of lawful to use the liquors for a lawful purpose: Tay-
sale under a permit are not subject to seiz- tor v. Pickett, 52-467; State v. Blair, 72-591. 
ure, and the possession thereof may be law- Selling without a permit may be pun-
ful although they be bought of one not ished both under \ 2382 and \ 2384: State v. 
authorized to sell: Niks v. Fries, 35-41. Waynick, 45-516. 

An indictment for unlawful sale need not The legislature may change a law under 
negative the authority of defendant to sell which a permit has been granted so as to 
under a permit. Such authority must be impose other regulations upon the holder 
pleaded in defense: State v. Beneke, 9-203; of such permit. A permit is not a vested 
State v. Collins, 11-141. right: State v. Mullenhoff, 74-271. 

SEC. 2398. Record—costs. The clerk of the court granting the per
mit shall preserve as a part of the record and files in his office all petitions, 
bonds and other papers pertaining to the granting or revocation of permits, 
and keep suitable books in which bonds and permits shall be recorded 
The books shall be furnished by the county like other public records. 
Whether said permit be granted or refused, the applicant shall pay the 
costs incurred in the case, and, when granted, he shall make payment 
before any permit issue, except the court may tax the cost of any witnesses 
summoned by private persons resisting said application, and the fees for 
serving such subpoenas, to such persons, when it is shown that such wit
nesses were summoned maliciously, or without probable cause to believe 
their evidence material. The fees in such cases shall be as provided in 
actions at law in the district court. [23 G. A., ch. 35, § 9; 22 G. A., ch. 71, 
§10-] 

SEC. 2394. Bequests to purchase. Before selling or delivering any 
intoxicating liquors to any person, a request must be signed by the applicant, 
in his true name, truly dated, stating the applicant is not a minor, his 
residence, for whom and whose use the liquor is required, and his true 
name and residence, and, where numbered, by street and number if in a 
city, the amount and kind required, the actual purpose for which the request 
is made, and for what use desired, and that neither the applicant nor the 
person for whose use requested habitually uses intoxicating liquors as a 
beverage, and attested by the permit holder who receives and fills the 
request. The request shall be refused unless the permit holder has reason to 
believe the statement to be true, and in no case granted unless the permit holder 
filling it personally knows the person applying is not a minor, intoxicated, 
nor in the habit of using intoxicating liquors as a beverage; or, if the 
applicant is not so personally known, before filling the order or delivering 
the liquor, he shall require identification, and the statement in writing of a 
reliable and trustworthy person, of good character and habits, known 
personally to him, that the applicant is not a minor, nor in the habit of 
using intoxicating liquors as a beverage, and is worthy of credit as to the 
truthfulness of the statements in the application; and this statement so 
made shall be signed by the witness in his own name, stating his residence 
correctly. [23 G. A., ch. 35, § 10; 22 G. A., ch. 71, § 12.] 

SEC. 2395. Penalties. If any person shall make any false or fictitious 
signature, or sign any name other than his own to any paper required to be 
signed, or make any false statement in any paper or application signed to 
procure liquors, the person so offending shall be punished by a fine of not 
less than twenty dollars nor more than one hundred dollars and costs of 
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prosecution, and shall be committed until said fine and costs are paid, or 
shall be imprisoned not less than ten nor more than thirty days. If any 
permitholder or his clerk shall make false oath touching any matter required 
to be sworn to, the person so offending shall be punished as provided by 
law for perjury. If any person holding a permit under this chapter shall 
purchase or procure any intoxicating liquor otherwise than as herein 
authorized, or make any false return to the county auditor, or use any 
request for liquors for more than one sale, he shall be guilty of a misde
meanor and punished accordingly. [23 G. A., ch. 35, § 18; 22 G. A., ch. 71, 
§ 19;C.'73, § 1559; R., § 1577.] 

SEC. 2396. Transportation by permit holder. Every permit holder 
is hereby authorized to ship to registered pharmacists and manufacturers 
of proprietary medicines intoxicating liquors to be used by them for the 
purposes authorized by law. All railway, transportation and express com
panies and other common carriers are authorized to receive and transport 
the same upon presentation of a certificate from the clerk of the district 
or superior court of the county where the permit holder resides, that such 
person is permitted to ship intoxicating liquors under the law of this state. 
[28 G. A., ch. 35, § 14.] 

SEC. 3397. Returns by permit holder. On or before the fifteenth 
day of January, March, May, July, September and November of each year, 
each permit holder shall make full returns to the county auditor, under 
oath, of all requests filled by him and his clerks during the two preceding 
months, which oath shall be in the following form: " I , , being 
duly sworn, on oath state that the requests for liquors herewith returned 
are all that were received and filled at my pharmacy (or place of business) 
during the months of , A. D ; that I have carefully preserved 
the same, and that they were filled up, signed and attested at the date shown 
hereon, as provided by law; that said requests were filled by delivering the 
quantity and kinds of liquors required, and that no liquors have been sold 
or dispensed under color of my permit during said months except as shown by 
the requests herewith returned, and that I have faithfully observed and com
plied with the conditions of my bond and oath taken by me thereon indorsed, 
and with all the laws relating to any duties in the premises. [23 G. A., ch. 
35, § 11; 22 G. A., ch. 71, § 13.] 

The provisions of \ 1537 of Code of '73 to make return within the time would render 
(now repealed), as it originally stood, with a party liable for the statutory penalty: 
reference to the time when the repoi"t of State ex rel. v. McEntee, 68-381; State ex rel. v. 
sales by a person having a permit should be Chamberlin, 74-266. 
made, where directory, and a failure to file Under provisions of the Code of '73, now 
such report at the time specified would not repealed, held, that it was the duty of a 
subject such person to the penality provided, pharmacist holding a permit to make re-
if it was in fact filed before action for the turns of prescription sales as well as of 
penalty was commenced: Abbott v. Sartori, others: State ex rel. v. Chamberlin, 74-266. 
57-656. Also, that failure to make reports and selling 

But after the amendment of that section at illegal profit would not render the seller 
so as to require the return to- be made on the liable to punishment for illegal sales which 
day specified or within five days thereafter, were otherwise lawful: State v. Von Halt-
held, that the provisions as to the penalty schuherr, 72-541. 
must be regarded as mandatory, and a failure 

SEC. 2398. Account of purchases and sales. " Every permit holder 
shall keep strict account of all liquors purchased or procured by him in a 
book kept for that purpose, which shall be subject at all times to the 
inspection of the commissioners of pharmacy, the county attorney, any 
grand juror, sheriff or justice of the peace of the county, and such book 
shall show of whom such liquors were purchased or procured, the amount 
and kind, the date of receipt and amount sold; also the amount on hand of 
each kind for each two months, and at the same time he returns requests to 
the county auditor he shall file a statement of such account with such 
auditor, except that the items of sales need not be embraced therein, but 
the aggregate amount of each kind shall be, and such statement shall be 
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verified. All forms necessary to carry out the provisions of this chapter 
not otherwise provided for shall be as may be provided by the commission
ers of pharmacy. [23 G. A., ch. 35, § 11.] 

in evidence even though they are not 
shown to be public records, when they are 
identified by the witness as certificates on 
which liquors have been purchased from 
defendant. They constitute evidence in the 
nature of admissions by defendant that he 
made the sales of which they purport to be 
certificates: Stute v. Hujf, 76-200; State v. 
Cummins, 76-133. 

Applications for the purchase of liquor 
produced by the county auditor and signed 
by the person to whom it is claimed the ille
gal sales were made, and addressed to de
fendant, held admissible in a particular case, 
although not accompanied with the sworn 
certificate of the defendant: State ex rel. v. 
Oeder, 80-72. 

Certificates on which sales of liquors'by 
a pharmacist have been made are admissible 

SEC. 2399. Illegal sales by permit holder—evidence. Every per
mit holder or his clerk shall be subject to all the penalties, forfeitures and 
judgments, and may be prosecuted by all the proceedings and actions crim
inal and civil, whether at law or in equity, provided for or authorized by 
this chapter, and the permit shall not shield any person who abuses the 
trust imposed by it or violates the law. In case of conviction in any pro
ceeding, civil or criminal, the liquors in possession of the permit holder 
shall by order of the court be destroyed, and on the trial of an action or 
proceeding against any person for manufacturing, selling, giving away or 
keeping with intent to sell intoxicating liquors in violation of law, or for 
any failure to comply with the conditions or duties imposed by law, the 
requests for liquors and returns made to the auditor, the quantity and kinds 
of liquors sold, or kept, purchased or disposed of, the purpose for which 
liquors were obtained by or from him and for which they were used, the 
character and habits of sobriety or otherwise of the purchasers, shall be 
competent evidence, and may be considered, so far as applicable to the par
ticular case, with any other recognized, competent and material facts and 
circumstances bearing on the issues involved in determining the ultimate 
facts. In any suit, prosecution or proceeding under this chapter, the court 
shall compel the production in evidence of any books or papers required to 
be kept, and shall compel any permit holder, his clerk, or any person who 
has purchased liquors of either of them, to appear and give evidence, but 
such oral evidence shall not be used against such person or witness on the 
trial of any criminal proceeding against him. [23 G. A., ch. 35, § 12; 22 G. 
A , ch. 71, § 14.} 

Where a party who was a registered phar
macist was convicted of keeping a nuisance 
by the unlawful sale of intoxicating liquors, 
and a fine of one thousand dollars imposed, 
and where there was evidence of sales, but 
none that such sales were unlawful, held, that 
the statute did not require the highest pen
alty to be fixed in such cases; and held also, 
that the evidence was not sufficient to justify 
the finding that defendant had abused his 
trust: State v. Hoagland, 77-135. 

Evidence in a particular case as to sales 
to a person in the habit of becoming intoxi
cated, held sufficient to identify the sales as 
made to such person and to warrant a con
viction: State ex rel. v. Oeder, 80-72. 

I t is for the jury to say whether the taking 
of applications, showing that the purchaser 
desires the liquor for a lawful purpose, is evi
dence tending to show proper care and cau
tion on the part of the seller, and the dis
position to obey the law: State v. Aulman, 
76-624. 

It is proper to instruct the jury that in 
deciding whether sales under a permit are 
lawful, they may take into consideration the 

habits of the purchasers as to the use of 
liquors as a beverage as known to the seller, 
and the business or condition of the purchaser 
as known to the seller. In a particular case, 
held, that there was evidence to justify the 
finding of the jury that the defendant knew 
that sales of liquor made by him were not for 
a lawful purpose: Ibid. 

It is permissible to show the habits of the 
witness who has bought liquor with refer
ence to the use of intoxicating liquor: and 
the use of liquor other than that bought 
from the defendant may be shown: State v. 
McConnell, 90-197. 

A witness who is shown to have made fre
quent purchases may be asked whether he 
was in the habit of buying intoxicating liq
uors as a drink for the purpose of showing 
that he belonged to a class to which sales 
could not legally be made and other evidence 
as to the habits of such witnesses may be in
troduced: Ibid. 

As to the purpose and effect of the pro
visions of this section with reference to "the 
character and habits as to sobriety or oth-
erwise,"' qucere: State v. Fleming, SC-29J. 



833 
Tit. XII, Ch. 6. INTOXICATING LIQUORS. §§ 2400-2401 

SEC. 2400. Revocation of permit. Permits shall be deemed trusts 
reposed in the recipients, and may be revoked upon sufficient showing by 
order of a court or judge. Complaint may be presented at any time to the 
district or superior court, or a judge thereof, which shall be in writing and 
signed and sworn to by three citizens of the county in which the permit 
was granted. A copy of the complaint shall, with a notice in writing of 
the time and place of hearing, be served on the accused five days before 
the hearing, and if the complaint is sufficient, and the accused appear and 
deny the same, the court or judge shall proceed without delay, unless con
tinued for causé, to hear and determine the controversy. If continued or 
appealed at the instance of the permit holder, his permit may, in the discre
tion of the court, be suspended pending the controversy. The complainant 
and accused may be heard in person or by counsel, or both, and proofs may 
be offered by the parties; and if it shall appear upon such hearing that the 
accused has in any way abused the trust, or that liquors are sold by the 
accused or his employes in violation of law, or dispensed unlawfully, or he 
has in any proceeding, civil or criminal, since receiving his permit, been 
adjudged guilty of violating any of the provisions of this chapter, the 
court or judge shall revoke and set aside the permit; the papers and order 
in such case shall be immediately returned to and filed by the clerk of the 
court, and, if heard by a judge, the order shall be entered of record as if 
made in court; and if in this or any other proceeding, civil or criminal, it 
shall be adjudged by the court or judge that any registered pharmacist, 
proprietor or clerk has been guilty of violating any provision of this chap
ter, such adjudication may be by the commissioners of pharmacy regarded 
as sufficient, if repeated, to work a forfeiture of his certificate of registra
tion. It shall be the duty of the clerk to forward to the commissioners of 
pharmacy transcripts of such judgments or orders without charge therefor, 
and as soon as practicable after final judgment or order has been made and 
•entered. [23 G. A., ch. 35, § 7; 22 G. A., ch. 71, § 8.] 

In a proceeding to revoke a permit, de- bail, nor by a supersedeas bond on appeal, 
fendant is not entitled to trial by jury. The for the reason that the judgment is self-
permit is not property in such sense that by executing and no process is necessary in or-
its revocation the party is deprived of his der to carry it out. A sujierscdeas bond 
property without due process of law: State v. would, however, suspend the execution of 
iSchmidtz, 65-556. the judgment for costs: 1 bid. 

The proceeding to revoke a permit is not A judgment revoking a permit, being a 
a criminal proceeding, but a special pro- final order in a special proceeding affecting 
•ceeding of a civil nature. The revocation, a substantial right, may be appealed from: 
therefore, cannot be suspended by giving Ibid. 

SEC. 2401. How business conducted—clerks—physicians. A per
mit holder may employ not more than two registered pharmacists as clerks 
to sell intoxicating liquors in conformity to the permit and the law; but in 
such cases the acts of clerks in conducting the business shall be considered 
the acts of the permit holder, who shall be liable therefor as if he had per
sonally done them, and in making returns, the verification of such requests 
as may have been received, attested and filled by the clerk must be made 
by such clerk, and the clerk who transacted any of the business under the 
permit must join in the general oath required of the employer, so far as 
relates to his own connection therewith. If for any cause a registered 
pharmacist who holds a permit shall cease to hold a valid and subsisting 
certificate of registration or renewal thereof, his permit shall be forfeited 
mid be null and void. Nothing contained in this chapter shall be con
strued to prevent licensed physicians from in good faith dispensing liquors 
as medicines to patients actually sick and under their treatment. In case a per
mit holder shall die,.his personal or legal representative may continue the 
business, subject to t̂ he provisions hereof, through the agency of any repu
table registered pharmacist, upon the approval of the court granting such 
permit, or the clerk thereof, and the giving of a bond as hereinbefore pro
vided. [23 G. A., ch. ,35, §§ 2, 15; 22 G. A., ch. 71, §16.] 

53 
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The holder of the permit is liable for cians shall dispense liquor as medicine only 
illegal sales made by his clerk: State v. Mo- to patients actually sick and in that respect 
Connell, 90-197. the physician must act at his peril: State v. 

The statute requires that licensed physi- Field, 89-34. 

S E C . 2 4 0 2 . In tox ica t ion punished . If any person shal l be found in 
a s tate of intoxication he is guil ty of a misdemeanor, and any peace officer 
shall, without a warrant, take him into custody and detain him in some suit
able place until an information can be made before a magistrate, and a war
ran t of arrest issued, under which he shall at once be taken before the mag
istrate issuing the same, or, if for any reason he cannot act, to the next near
est one, where he shall be tried, and, if found guilty, shall be fined in t he 
sum of not less than five nor more than twenty-five dollars and costs of pros
ecution, or imprisoned in the county jail not more than thir ty days. The 
penalty, or any portion of it, may be remitted by the magistrate before whom 
the trial is had, and the accused discharged from custody, upon his giving 
information in writing and under oath, stating when, where and of whom he 
purchased or received the liquor which produced the intoxication, and the 
kind and character of this liquor, and, in addition, giving bail for his appear
ance before any court to give evidence in any action or complaint to be com
menced or preferred against such party for furnishing the same. [15 G. A 
ch. 37; C.73, § 1548; R., §§ 1568, 1586.] 

The word "drunkenness," in warrant of and his judgment impaired: State v. Pierce, 
commitment, lield to have the same legal 65-85. 
Signification as the word "intoxication:" A person found in a state of intoxication 
Smith v. Bigelow, 19-459. may be lawfully arrested under this section, 

An instruction defining "intoxication" although he may be also liable to arrest un
discussed: State v. Huxford, 47-16. der the ordinances of a city for being intoxi-

A person is drunk in a legal sense when he cated in a public place: State v. Garrett, 80-
is so far under the influence of intoxicating 589. 
liquor that his passions are visibly excited 

S E C . 2 4 0 3 . Se l l ing or g i v i n g to minor or in tox icated person o r 
person in the habit of becoming intoxicated. No person by himself, 
agent or otherwise, shall sell or give any intoxicating liquors to any minor 
for any purpose, except upon written order of his parent, guardian or fam
ily physician, or sell the same to any intoxicated person or one in the habit 
of becoming intoxicated. Any person violating the provisions of this sec
tion shall forfeit and pay the sum of one hundred dollars, to be collected by 
action against him, or, if a permit holder, against him and the sureties on 
his bond. Such action may be brought by any citizen of the county. One-
half of the amount so collected shall go to the informer and one-half to t he 
school fund of the county. [20 G. A , ch. 143, § 9; C.73, § 1539.] 

This section applies not only to persons though the agent was positively forbidden 
having permits to sell liquors, but to all to sell to such persons generally, or to the 
persons: Cobleigh v. McBride, 45-116, 120. particular person to whom sale was made: 

To constitute the offense it is not neces- Dudley v. Sautbine, 49-650. 
sary that defendant should have known that The sale of wine or beer to one of the 
the person to whom sale was made was a classes of persons here mentioned, resulting 
minor. Knowledge of such fact need neither in injury such as is contemplated in § 2418, 
be charged nor proved: Jamison v. Burton, will give a right of action under that sec-
43-282. So, in case of sale to a person in the tion: Jewett v. JVanshura, 43-574. 
habit of becoming intoxicated, it is imma- Under \ 2431, this section is to be con
ter ial whether the seller knew the habits of strued as prohibiting the giving as well as 
such person. He sells at his peril: Dudley the sale to an intoxicated person: Church v. 
v. Sautbine, 49-650. Higham, 44-482. 

A defendant charged with such sales can- The action for the benefit of the school 
not excuse himself on the ground of his fund may be brought by a citizen as well 
ignorance of the fact that the person to as by the treasurer: Ibid. 
whom such sales were made was a minor or Under this section the seller of liquor to 
an inebriate: State v. Ward, 75-637; State v. an intoxicated person will be liable, although 
Tlwmpson, 74-119. the liquor is bought and paid for by a third 

In case of sale to a minor the consent person by way of treating such intoxicated 
of the parent will be no defense unless it is person: State v. Hubbard, 60-466. 
in writing: State v. Coeman, 48-567. Evidence of intoxication at a period sub-

The principal is liable for a sale made by sequent to the sale of the liquor should not 
an agent in violation of this section, al- be received to prove that the person to . 
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whom it was furnished was intoxicated at penalty imposed by it can be enforced only 
the time of such sale: Ibid. by civil action by a citizen of the county: 

No section of the statute save this forbids State v. Douglass, 73-279. 
the-giving away of intoxicating liquors, Whether allegation of plaintiff's citizen-
except it is done as an evasion of the penal- ship is sufficiently put in issue by a mere 
ties for selling or as a subterfuge to conceal general denial of the allegation of the peti-
unlawful sales: State v. Hutchins, 74-20. tion, quœre: Kirk v. Litterst, 71-71. But in 

A corporation is a person within the actions under § 2406, it is held that a general 
meaning of this section. Therefore, held, denial does not put in issue plaintiff's citi-
that where the defendant corporation or- zenship as alleged in the petition: See notes 
dered and conducted a ball at which the to that section. 
principal officer and member of the manag- Where action is brought to recover the 
ing committee and other officers thereof penalty for breach of the bond, and such 
sold beer,.the proceeds of which were re- action is settled, the informer is entitled to 
ceived by the corporation, the action pro- a share of the proceeds in the same way as 
vided by this section might be maintained though the action had proceeded to judg-
against it: Stewart v. Waterloo Turn Verein, ment: Hull v. Welsh, 82-117. 
71-226. The provisions as to penalty are applica-

Sales of liquors to the class of persons ble to an action on the bond of a pharmacist 
enumerated in this section are not by its for the illegal sale of liquors: Ibid. 
terms declared to be misdemeanors, and the 

SEC. 2404. Club room. Every person who shall, directly or indirectly, 
keep or maintain, by himself or by associating or combining with others, 
or who shall in any manner aid, assist or abet in keeping or maintaining, 
any club room, or other place in which intoxicating liquors are received or 
kept for the purpose of use, gift, barter or sale, or for distribution or divi
sion among the members of any club or association by any means whatever, 
and every person who shall use, barter, sell or give away, or assist or abet 
another in bartering, selling or giving away, any intoxicating liquors so 
received or kept, shall be punished by a fine of not less than one hundred 
dollars nor more than five hundred dollars, or by imprisonment in the county 
jail not less than thirty days nor more than six months. [20 G. A., ch. 143, 
§15-] 

SEC. 2405. Action to abate nuisance — injunction — contempt. 
Whenever a nuisance is kept, maintained or exists, as defined in this chap
ter, any citizen of the county may maintain an action in equity to perpetu
ally enjoin and abate the same. In such action the court, or a judge in 
vacation, shall, upon the presentation of a petition therefor, allow a tem
porary writ of injunction without bond, if it shall be made to appear to the 
satisfaction of the court or judge, by evidence in the form of affidavits, 
depositions, oral testimony or otherwise, as the plaintiff may elect, unless 
the court or judge, by previous order, shall have directed the form and 
manner in which it shall be presented, that the nuisance complained of 
exists. Three days ' notice in writing shall be given the defendant of the 
hearing of the application, and, if then continued at his instance, the writ 
as prayed shall be granted as a matter of course. When an injunction has 
been granted, it shall be binding on the defendant throughout the judicial 
district in which it was issued, and any violation of the provisions of this 
chapter by manufacturing, selling or keeping for sale of intoxicating 
liquors anywhere in said district shall be punished as a contempt, as pro
vided in this chapter. [22 G. A., ch. 73, §§ 3,4; 21 G. A., ch. 66, § 2; 20 G. A., 
ch. 143, §12; C.73, §1543.] 

Injunction; constitutionality: The pro- While the penalty of five hundred dol-
vision for an injunction iu such cases in an lars for the violation of an injunction in such 
action in equity is not unconstitutional as de- cases is extraordinary) the statute imposing 
priving defendant of the right of trial by such a penalty is not unconstitutional: Jor-
jury: Littleton v. Fritz, 65-488; State v. Jor- dan v. Circuit Court, 69-177. 
dan, 72-377. The state has jurisdiction of actions coui-

An action to enjoin a nuisance caused by menced under this section to enjoin a liquor 
the selling and keeping for sale of intoxicat- nuisance, although the property is held by 
ing liquors contrary to law, held not to in- an assignee in bankruptcy appointed by the 
volve a federal question in such sense as to federal court in a foreign state: Radford v. 
authorize a removal of the cause to the fed- Thornell, 81-709. 
eral court: Lenven v. Wagner, 68-660; Schmidtt An allegation in a petition for injunction 
v. Cobb, 119 U. S., 286 (the supreme court of.' that defendant had established and was 
the United States being equally divided)., maintaining a place for the sale of intoxicat-
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ing liquors contrary to the statutes of the 
state, and that he kept such liquors for sale 
contrary to law and there sold the same un
lawfully, not being controverted must be 
deemed true: Bloomer v. Glcndy, 70-757. 

temporary injunction: It was held be
fore the statutory provision expressly au
thorized it, that a preliminary injunction 
might be granted as in other proceedings 
for an injunction: Littleton v. Fritz, 65-488. 

A temporary injunction should not bo 
awarded against the premises. The injunc
tion against the occupant and owner is all 
that is contemplated at that stage of the pro
ceedings: Gray v. Stiencs, 69-124. 

Where it appears that defendant has been 
maintaining a nuisance which would warrant 
the granting of an injunction, the fact that 
on the application for a temporary injunction 
he testifies that he has a few days previously 
quit the business will not be sufficient ground 
for refusing the application: Judge v. Knbs, 
71-183. 

Where by consent of defendant a tempor
ary injunction was issued and subsequently a 
permanent injunction was granted, which 
defendant claimed was issued without proper 
proceedings, held, that in a proceeding to 
punish for the violation of the injunction, 
the defendant's objection was immaterial, as 
the violation would be punishable under the 
temporary writ, even though no permanent 
injunction was properly awarded: Cunning
ham v. Gaynor, 87-449. 

Where the petition and affidavit make 
proper showing for preliminary injunction, 
and there is no order of the court in regard 
to the evidence on which such injunction 
will be issued, the injunction should be 
granted: Tibbetts v. Burster, 76-176. 

The filing of an answer denying that the 
defendant is at the time of answering main
taining a nuisance as alleged, but not deny
ing the maintenance of such nuisance at the 
time of the filing of the petition, is not suffi
cient to show a defense: Ibid. 

Owner of the property: Where leased 
property is being used as a place for the un
lawful sale of liquors, the landlord may be 
made a party defendant to the action to abate 
such place as a nuisance without regard to 
his previous knowledge of such use. The 
building becomes a nuisance and its continu
ance as such may be enjoined and prevented: 
Martin v. Blattner, 68-286. 

The owner of the building in which un
lawful sales of liquor are conducted, permit
ting such sales by a tenant, may properly be 
enjoined from further permitting such use: 
Gray v. Stienes, 69-124. 

A decree abating premises as a nuisance 
and providing for the destruction of prop
erty should not be entered when some of the 
owners of the property are not parties to the 
suit: Shear v. Green, 73-688. 

If persons not parties to the suit have 
an interest in the real property involved 
therein a decree should not be made for 
removal and sale of fixtures constituting a 
part of the realty: Danner ». Hotz, 74-389. 

Pacts in a particular case, held sufficient 
to warrant a decree against the owner of the 
property: Littleton v. Harris, 73-167. 

Where premises are leased for a lawful 
purpose, to render the owner liable to the 
penalties herein provided, it is not sufficient 
to show that he knew of their unlawful, use 
without taking steps to prevent it, but it 
must appear that, after he became aware of 
such illegal use, he did some act or made 
some declaration affirmatively assenting 
thereto: State v. Ballingall, 42-87. 

In an action to enjoin the use of leased 
premises as a liquor nuisance, where it ap
peared that the lessors knew that the build
ing was fitted up with a bar and other appli
ances for the sale of drinks, held, that such 
evidence was sufficient to authorize an in
junction against them, in the absence of any 
showing that they acted in good faith in leas
ing the property: Slate v. Douglass, 75-432. 

When the owner of the building has 
knowledge of the character of the business 
conducted therein, an injunction is prop
erly granted against such owner as well as 
against the person carrying on the business: 
Ibid.; McQuade v. Collins, 61 N. W., 213. 

Judgment should not be rendered in an 
injunction proceeding against the owner of 
the premises who has not had knowledge of 
and permitted the unlawful acts. The rep
utation cf the place will not be sufficient to 
charge the owner with such knowledge if 
the owner is not so situated as to have knowl
edge of such reputation: State v. Price, O'Z-
181. 

Where the owner of the premises had 
knowledge that intoxicating liquors were 
being kept on the premises and sold in vio
lation of the law and the place was shown to 
.have been notoriously used as a saloon for 
such a length of time that in reason the 
owner would as a citizen have known the 
fact and notice of the fact was left at his 
house, held, that he had such knowledge 
that an injunction might be granted against 
him: Hamilton v. Baker, 91-100. 

Under particular facts, held, that while 
the owner of the premises was not shown to 
have actual knowledge of the illegal busi
ness conducted therein he had such reason 
to believe that the business was illegal as to 
warrant the granting of an injunction 
against him with reference to maintaining a 
nuisance on the premises: State v. Williams, 
90-513. 

Where the owner had frequently been in 
and about the building and appeared to 
occupy a room in it, and the general reputa
tion of the place was that intoxicating 
liquors were sold and drank there, held, that 
such knowledge on the part of the owner was 
shown as to warrant the issuance of an in
junction: Carter v. Steyer, 61 N. W.,956. 

As to what knowledge on the part of the 
owner is sufficient to render the property 
subject to a judgment against the occupant, 
see I 2422. 

Permanent injunction: An injunction 
should not bo issued against a building in 
which a nuisance has been maintained by a 
tenant when the owner of the building upon 
being informed of the nuisance has taken 
steps to have it abated, and there is nothing 
tending to show that this was not done in 
good faith: Shear v. Brinkman, 72-698. 
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The factfchat the. owner of property ceases 
to uso it for imprsper purposes only about the 
time the case is reached for trial does not 
render it erroneous to enter a decree for 
abating the property as a nuisance: Banner 
v. Hotz, 74-389. 

Where the evidence shows that a nuisance 
is being maintained in the building the per
sonal property used about the premises is 
subject to sale upon the judgment. A viola
tion of the law works a forfeiture of the per
mit, and the premises used for the purpose 
of illegal manufacture may be closed even 
for the purposes of legal manufacture: Pear
son v. International Distillery, 72-348. 

In an action to enjoin a liquor nuisance, 
where the findings of the court are fully sus
tained by the evidence and warrant the 
granting of a permanent injunction, it is error 
not to grant the injunction: Farley v. G'Mal-
ley, 77-531. 

An injunction declaring premises to be a 
nuisance will not be set aside on appeal be
cause of doubt as to whether defendant had 
been guilty of illegal sale of liquors thereon 
where he has by his own conduct permitted 
the surroundings of his premises to be such 
as to furnish ground for believing that he is 
maintaining a nuisance thereon: Nichols v. 
Thomas, 89-394. 

Where an appeal is taken from a final 
order granting a perpetual injunction, it will 
not be reversed because the court granted a 
temporary injunction without notice: State 
v. Douglass, 75-432. 

Where plaintiff sought to enjoin defend
ant from keeping a saloon for the sale of in
toxicating liquors, and defendont admitted 
facts sufficient to entitle plaintiff to a decree, 
but pleaded in abatement the pendency of a 

SEC. 8406. How brought and tried—evidence—attorney's fee. 
Actions to enjoin nuisances may be brought in the name of the state by the 
county attorney, who shall prosecute the same to judgment, or any citizen 
of the proper county may institute and maintain such a proceeding in his 
name. The action when brought shall be triable at the first term of court 
after due and timely service of notice of the commencement thereof has 
been given; and in such action evidence of the general reputation of the 
place described in the petition shall be admissible for the purpose of prov
ing the existence of such nuisance. If plaintiff is successful in the action, 
an attorney's fee of twenty-five dollars shall be taxed as costs in his favor. 
[21 G. A., ch. 66, § 1.] 

former action, held, that, as defendant failed 
to sustain his plea in abatement, an injunc
tion should be granted: Farley v. Hollenfeltz, 
79-126. 

A writ which enjoined defendant from 
unlawfully selling intoxicating liquors on 
"part of lot number two, in the northeast 
quarter of the northwest quarter of section 
twenty-three," held not void for uncertainty, 
as the writ prohibited the doing of certain 
acts, and would be violated by doing them 
upon any part of the lot: Ter Straeten v. 
Lewis, 77-130. 

Effect of injunction: The provisions of 
this section making the injunction binding 
on the party throughout the judicial district 
are applicable to an injunction granted in an 
action commenced before the taking effect 
of the statute. An injunction is not a quasi 
punishment for an act done, the punishment 
is for the violation of the injunction after it 
is granted: McGlassen v. Johnson, 86-477. 

In order that the decree shall be binding 
throughout the judicial district as provided 
in this statute, it is not necessary that the 
decree shall so provide: Ibid. 

An injunction against the defendant does 
not operate upon the property and a subse
quent purchaser cannot be punished for con
tempt in making unlawful use of it, although 
he has knowledg-e of the injunction: Buhlman 
v. Humphrey, 86-597; Newcomer v. Tucker, 
89-486. 

One who is restrained by an injunction 
from keeping a liquor nuisance upon his 
premises is guilty of contempt in allowing 
such nuisance to be maintained upon his 
premises with his knowledge and assent: 
England v. Johnson, 86-751. 

Citizenship of plaintiff: The action by 
a citizen to obtain an injunction, although 
prosecuted in the name of such citizen 
as a private party, is for the public 
benefit, and it cannot be maintained except 
by a citizen of the county. A wife who 
has been injured in her means of support 
by illegal sales cannot maintain the action 
for an injunction if she is a resident of 
another county: Applegate v. Winebrcnner, 
66-67. 

In an action to restrain a liquor nuisance, 
held, that a Methodist clergyman who resides 
in a county of the state for the purpose of 
preaching there for one year, but subject to 
removal at any time, is a citizen of the 
county within the meaning of this statute: 
Fuller v. McDonnell, 75-220. 

An allegation that plaintiff is a citizen of 

the county is not put in issue by a general 
denial, but only by specially alleging facts 
showing the allegation of the petition in 
this respect not to be true: Littleton v. Harris, 
73-167: Shear v. Green, 73-688. 

Averment by defendant of want of knowl
edge or information sufficient to form a belief 
as to plaintiff's citizenship is not sufficient 
to put that matter in issue: Craig v. Hassel-
man, 74-538. 

While the right to institute proceedings 
is dependent upon residence or citizenship 
of the plaintiff in the county, yet when that 
right has attached and the suit has been 
instituted, the right to prosecute it to judg
ment does not terminate by plaintiff's re
moval to another county: Judge v. Kahl, 74-
486. 

Upon the death of a party in whose name 
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a suit to abate a liquor nuisance has been 
maintained, his administrator or heirs are 
not entitled to substitution in his place, but, 
on the application of a person duly author
ized, the name of the state may be substi
tuted. And held, that the same principle 
was applicable where suit was brought to 
set aside the decree rendered in such action: 
Geyerv. Douglass, 85-93. 

A citizen maintaining an action under 
this section has the right to employ counsel 
not only in the original proceeding but in a 
subsequent proceeding to punish for con
tempt in the violation of the injunction: Ma-
loney v. Traverse, 87-306. 

It is not necessary in an action by a citi
zen in his own name to allege notification to 
the county attorney and failm'e on his part 
to bring the suit: Wood v. Buer, 91-475. 

Suits brought by private r>ersons to enjoin 
the maintenance of liquor nuisances are in 
behalf of the public and defendant cannot 
set up by way of defense improper motives 
which have actuated the plaintiff in the in
stitution of the proceeding: McQuade v. Col
lins, 61 N. W., 213. 

The proceeding, although brought by a 
citizen, is of a public nature and for the pub
lic benefit: Cameron v. Kapinos, 89-561. 

An action to make the fine imposed in a 
contempt proceeding a lien upon the real 
estate of one knowingly permitting the prem
ises to be used in violation of the injunction 
may properly be brought also in the name of 
a citizen: Ibid. 

So long as a former decree enjoining de
fendant from keeping and maintaining a nui
sance by unlawfully selling liquors on certain 
premises is in force, a second suit for abate
ment of the same nuisance, broug-ht by an
other citizen, should not be allowed in the 
absence of any showing that the former de
cree was obtained by collusion with the in
tent of defeating the purposes of the law: 
Dickinson v. Mchorn, 78-710; Steyer v. Mc-
Caulcy, 71 N. W., 194. 

While an injunction may be granted 
against the defendant which 'will be valid 
throughout the judicial district, yet where 
after such injuction was granted, another 
action was brought to enjoin defendant as 
keeper and another person as owner of prem
ises from maintaining a nuisance on such 
premises, held, that the former injunction 
would not bar the subsequent action: Carter 
v. Steyer, 61 N. W., 956. 

Method of trial: Whether this statute 
changes the general rule as to the method 
of trial of equity causes in this class of cases 
or not, it is error to continue a case for the 
purpose of taking depositions without mak
ing an order for the trial of the cause upon 
depositions: Elhvood v. Price, 73-84. 

Evidence: The provisions of this section 
permitting evidence of the reputation of the 
place are not applicable to prosecutions for 
maintaining a nuisance under \ 2384: State 
v. Fleming, 86-294. 

Attorney's fees are taxable against the 

defendant in all cases for the enjoining or 
abatement of a liquor nuisance, whether 
such action is prosecuted in the name of the 
state or of a private citizen of the county: 
State v. Douglass, 75-432; State v. Boyd, 85-
740. 

The provisions of this section as to gen
eral reputation and attorney's fees and clos
ing the building, held applicable to actions 
which were pending at the time they went 
into effect: Farley v. O'Malley, 77-531; Farley 
v. Gcisheker, 78-453; Drake v. Jordan, 73-707. 

Under former provisions the attorney 
was entitled to reasonable fees for services 
rendered in the case, not less than $25 in 
any court, and where an action was com
menced in the district court, removed to 
the federal court, appealed to the supreme 
court of the United States and remanded to 
the district court where it was instituted, 
Jield, that an attorney's fee of $350 was not 
unreasonable: Farley v. O'Malley, 77-531. 

In a particular case where it appeared 
that action was brought and a trial was had, 
involving, however, only the introduction in 
evidence of the answer filed by defendant, 
held, that an attorney fee of $25 was suffi
cient: Farley v. Geislieker, 78-453. 

The allowance is to the plaintiff and not 
to his attorney, and an attorney acts for the 
plaintiff and not in his own right in receiv
ing the fee allowed: Boot v. Ileil, 78-436. 

Acceptance by the attorney for the 
plaintiff of the amount taxed in favor of 
plaintiff as attorney fees, held to constitute a 
waiver of plaintiff's right to appeal: Ibid. 

Where there was no controversy as to the 
amount of attorney's fees, held that the judge 
might, upon the record and his own know
ledge of the services in the case, fix the 
amount without testimony; but that where 
there was a contention as to the amount to 
be taxed, testimony should be heard and the 
amount determined on the record and testi
mony alone: Craig v. Werthmueller, 78-598* 

The allowance of the attorney fee was not 
to be limited to services in the trial court 
but might be made also for services in the 
supreme court: Hamilton v. Baker, 91-100. 

As to the services in the supreme court, 
the court might judge of their value without 
necessity for the introduction of evidence: 
Ibid. 

Under this section, attorney's fees are 
taxable, whether the suits are prosecuted 
in the name of the state, or in the name of 
a citizen of the county: Newman v. Des 
Moines County, 85-89. 

Such fees are a part of the costs, and if 
not recoverable from defendant are to be 
paid by the county, as other costs in crim
inal cases: Ibid. 

This provision as to attorney fees relates 
to civil proceedings by a citizen to secure an 
injunction: State v. McFniurff, 87-091. 

As to the method of assessing the fee in 
criminal prosecutions, see note to 'i 2384, and 
in general as to attorney's fees in such cases, 
see I 2429. 

SEC. 2407. Violation of injunction. In case of the violation of any 
injunction granted under the provisions of this chapter, the court, or in 
vacation a judge thereof, may summarily try and punish the offender. The 
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proceedings shall be commenced by filing with the clerk of the court an 
information under oath, setting out the alleged facts constituting such vio
lation, upon which the court or judge shall cause a warrant to issue, under 
which the defendant shall be arrested. The trial may be had upon affida
vits, or either party may demand the production and oral examination of 
the witnesses. A party found guilty of contempt under the provisions of 
this section shall be punished by a fine of not less than two hundred nor 
more than one thousand dollars, or by imprisonment in the county jail not 
less than three nor more than six months, or by both fine and imprisonment. 
[21 G. A., ch. 66, § 3.] 

This section expressly authorizes the ex
amination in court of witnesses in contempt 
proceedings. In such case it is sufficient if 
the evidence is taken down by the short
hand reporter and filed with the certificate 
of the judge thereto, followed at a later 
time by the filing of the reporter's tran
script of his shorthand notes certified to by 
him: Goetz v. Stutsman, 73-693. 

The proceeding to punish a contempt of 
the process of a court is criminal in its na
ture and by it a disobedience to civil author
ity is punished. I t is merely incidental to 
the original proceeding and need not be en
titled as of the original cause. I t is properly 
brought in the name of the state as plaintiff, 
and a party making the original affidavit as 
the basis of the proceeding is competent to 
do so although not a citizen: Fislier v. Cass 
County District Court, 75-232. 

It is erroneous for the court on rendering 
judgment of a fine for violating an injunc
tion to include in such judgment a provision 
for the suspension of execution at the pleas
ure of the court: State v. Voss, 80-467. 

It is not error to refuse to consider affi
davits where a demand that the witness be 
brought before the court for examination is 
not complied with: Cotant v. Hobson, 67 N. 
W., 255. 

The provision for punishment for con
tempt without a jury trial is not in violation 
of the federal constitution: Eilenbecher v. 
Plymouth County, 134 U. S., 31. 

A party may be punished for contempt in 
the violating of an injunction resting upon 
property with reference to its use for the 
sale of intoxicating liquors, although he was 
not a party to the injunction proceedings, 
and had no knowledge thereof. The decree 
granting the injunction is a restriction upon 
the use of the property which follows it as a 
burden into whosesoever hands it may come: 
Silvers v. Traverse, 82-52. 

An order imposing a fine and imprison
ment for contempt in violating an injunc

tion may be made by the judge in vacation: 
McLane v. Granger, 74-152. 

An order punishing, or refusing to pun
ish, under this section is reviewable upon 
certiorari, and not on appeal: Currier v. Muel
ler, 79-316; State v. District Court, 84-167. 

Where the district court refused to pun
ish for a violation of an injunction restrain
ing a liquor nuisance on the ground that an 
appeal and filing of a supersedeas bond pre
vented a punishment for contempt, held, that 
the proceeding could be reviewed by certio
rari: Lindsay v. Clayton District Court, 75-509. 

The only means of reviewing an order of 
court punishing a person for contempt for 
violating an injunction issued under this 
section is by certiorari, and the district court 
does not have authority to admit the defend
ant to bail pending such proceeding. Such 
authority is possessed only by the court 
which can issue a writ of certiorari: State v. 
District Court, 84-167. 

A supersedeas bond given on appeal to 
the supreme court from a decree granting 
an injunction does not suspend the injunc
tion nor prevent a violation thereof from be
ing punishable: Lindsay v. Clayton District 
Court, 75-509. 

The punishment for contempt in the vio
lation of an injunction is not quasi-criminal 
in such sense that the party is entitled to the 
time provided for in criminal procedure be
fore pronouncing judgment: McGlasson v. 
Johnson, 86-477. 

The fact that an act in violation of an 
injunction is done in good faith, in conse
quence of the advice of counsel, is no de
fense in a proceeding to punish for contempt. 
The statute gives to the court no discretion 
where the violation of an injunction is shown, 
except as to the amount of fine or term of 
imprisonment: Lindsay v. Hatch, 85-332. 

Prior provisions imposing a fine of not 
less than $500 for contempt in violating an 
injunction, held constitutional: Johnson v. 
Circuit Court, 69-177; Grier v. Johnson, 88-99. 

SEC. 2408. Abatement. If the existence of the nuisance be established 
in a civil or criminal action, an order of abatement shall be entered as a 
part of the judgment in the case; which order shall direct the destruction 
of the liquor, the removal from the building or place of all fixtures, furni
ture, vessels or movable property used in any way in conducting the unlaw
ful business and sale thereof, in the manner provided for the sale of chattels 
under execution, and the effectual closing of the building, erection or place 
against its use for any purpose prohibited in this chapter, and so keeping it 
for a period of one year, unless sooner released. If any one shall break or 
use a building or place so directed to be closed, he shall be punished as for 
contempt as provided in the preceding section. For removing and selling 
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the movable property, the officer shall be entitled to charge and receive the 
same fees as he would for levying upon and selling like property on execu
tion, and for closing the premises and keeping them closed, a reasonable 
sum shall be allowed by the court. [22 G. A., ch. 73, § 1; 21 G. A. ch. 66, 
§ 5; 20 G. A., ch. 143, § 12; C. 73 , §§ 1523, 1543; R., § 1559.] 

A judgment, upon a conviction for main- sponsible therefor: Morgan v. Kuestner, 83-
taining a liquor nuisance, ordering the de- 134. 
struction of the liquor found on the premises Where leased premises were used for the 
and ordering its removal and the sale of all unlawful sale of intoxicating liquors, but 
furniture and fixtures and all movable prop- without the knowledge of the lessors, who 
erty used in or about the premises in carry- were nonresidents, and who, upon learning 
ing on the unlawful business, and ordering of such unlawful use, in good faith caused 
the closing of the building as against its use the premises to be vacated a few days after 
for saloon purposes for one year unless sooner the action to enjoin the nuisance was corn-
released, is fully authorized by this section: menced, and they were thereafter used only 
State v. Adams, 81-595. for lawful purposes, held, that it was error to 

Such an action is against the thing as well perpetually enjoin the lessors from maintain-
as the person, and as the person has had ing a nuisance on said premises and render 
notice and his day in court upon which to a judgment against them for costs: Eckert v. 
defend the forfeiture of his property as well David. 75-302. 
as the punishment of himself, the provision Where an action was commenced to en-
for forfeiture is not unconstitutional: Craig join a liquor nuisance, but was not tried for 
v. Werthnmeller, 78-598. inore than a year and a half afterwards, and 

A writ for the seizure and destruction of defendant continued to maintain the nui-
whatever property may be found on the sanee until three or four days before the trial, 
premises on which the illegal business is Jield, that a reformation of so brief a dura-
carried on is sufficiently definite: Ibid. tion was not sufficient to justify a refusal to 

Where a brewery was used without per- grant an injunction restraining the nuisance 
mit for the manufacture of beer, held, that it and abating it: Hal/man v. Spreen, 75-309. 
could be closed under these provisions: Ibid. In a particular case, lield, that an agree-

In an action to restrain and abate a liquor ment to dismiss the prosecution was not suffi-
nuisance, where a nuisance is found, it is ciently established to make a subsequent de-
error for the court to refuse to provide for cree erroneous: Geyer v. Douglass, 85-93. 
the abatement of the nuisance in the decree: The provisions as to abatement of the 
McClure v. Braniff, 75-38. nuisance are applicable to acts committed 

The decree should order the abatement before the enactment of those provisions: 
<jf the nuisance even though it should appear McLain v. Bonn, 70-752; Drake v. Jordan, 
tnat the owner of the premises is not re- 73-707. 

S E C . 2 4 0 9 . Proceeds—how applied. The proceeds of the sale of the 
personal property, as provided in the preceding section, shall be applied, 
first, in payment of the costs of the action and abatement; secondly, to t he 
satisfaction of any fine and costs adjudged against the proprietor of the 
premises and keeper of said nuisance, and the balance, if any, shall be paid 
to the defendant. [21 G. A., ch. 66, § 6.] 

Where a judgment provided that the any, should be paid to him, held, that the 
proceeds of the personal property should be provision was authorized by this section: 
used to pay the fine and costs adjudged State v. Adams, 81-595. 
against defendant, and that the balance, if 

S E C 2410. Abatement b y owner . If the owner appears and pays all 
costs of the proceeding, and files a bond with sureties to be approved by 
the clerk in the full value of the property, to be ascertained by the court, 
or, in vacation, by the clerk, auditor and treasurer of the county, condi
tioned that he will immediately abate said nuisance and prevent the same 
from being established or kep t therein within a period of one year there
after, the court, or, in vacation, the judge, may, if satisfied of his good 
faith, order the premises closed under the order of abatement to be deliv
ered to said owner, and said order of abatement canceled so far as the same 
may relate to said property; and if the proceeding be an action in equity, 
and said bond be given and costs therein paid before judgment and order of 
abatement, the action shall be thereby abated. The release of the property 
under the provisions of this section shall not release it from any judgment, 
lien, penalty or liability to which it may be subject by law. [21 G. A., ch. 
66, § 7.] 

A decree of abatement should be rendered under the provisions of this section, release 
against the premises even though the owner the property from the effect of such decree: 
is not responsible for the nuisance. He may Morgan v. Koestner, 83-134. 
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SEC. 2411. Second offense. Any person who shall have been con
victed of keeping a nuisance under this chapter, or who shall have been 
enjoined as herein provided, and shall again directly or indirectly engage 
in keeping a nuisance or selling intoxicating liquors in violation of this 
chapter, in any county in this state, shall, upon conviction thereof, be pun
ished by imprisonment in the county jail not less than three months nor 
more than one year. But no equitable proceeding, order or judgment shall 
be construed as a conviction under the provisions of this section. [Same, 
§9.] 

SEC. 2412. Prepayment of fees not required—costs taxed to plain
tiff. In an action brought by a citizen to enjoin a nuisance, as defined in 
this chapter, no officer or witness shall be entitled to receive in advance 
fees for service or attendance. If the prosecution fails, or the costs cannot 
be collected of the defendant, they shall be paid in the same manner as in 
criminal causes. If, however, the court shall find that the case was com
menced without probable cause, or was maliciously brought, it may tax the 
costs to the plaintiff. [22 G. A., ch. 73, § 2.] 

Failure to pay or secure in advance the may be taxed under the provisions of § 2406' 
fees of the clerk for a transcript on appeal Newman v. Des Moines County, 85-89. 
in such case will not defeat the appeal: Where the prosecution is not actuated by 
Searles v. Lux, 86-61. malice or without probable cause the costs 

The costs here provided for are to be paid should not be taxed to the plaintiff: Clark v. 
by the county under the terms of \ 512 and Siddle, 70 N. W., 207. 
such costs include the attorney's fees, which 

SEC. 2413. Search -warrant—seizure. If any credible resident of any 
county shall, before a justice of the peace for the same county, make written 
information, supported by his oath or affirmation, that he has reason to 
believe, and does believe, that any intoxicating liquor, described as par
ticularly as may be in said information, is in said county, in any place 
described as particularly as may be in said information, owned or kept by 
any person named or described in said information as particularly as may 
be, and is intended by him to be sold in violation of the provisions of this 
chapter, said justice shall, upon finding probable cause for such information, 
issue his warrant of search, directed to any peace officer in the county, 
describing as particularly as may be the liquor and the place described in 
said information, and the person named or described in said information as 
the owner or keeper of said liquor, and commanding the said officer to 
search thoroughly said place, and to seize the said liquor, with the vessels 
containing it, and to keep the same securely until final action be had thereon; 
whereupon the said peace officer to whom such warrant shall be delivered 
shall forthwith obey and execute, as effectually as possible, the commands 
of said warrant, and make return of his doings to said justice, and shall 
securely keep all liquors so seized by him and the vessels containing them 
until final action be had thereon. If the place to be searched be a dwelling-
house in which any family resides, and in which no tavern, eating house, 
grocery or other place oí public resort is kept, such warrant shall not be 
issued unless said complainant shall, on oath or affirmation, declare before 
said justice that he has reason to believe and does believe that within one 
month next before the making of said information intoxicating liquor has 
been, in violation of this chapter, sold in said house, or in some dependency 
thereof, by the person accused in said information, or by his consent or per
mission; nor unless, from the facts and circumstances disclosed by such 
complaint, the said justice shall be of the opinion that said complainant has 
adequate reason for such belief. [C.73, § 1544; R., § 1565.] 

Information: Although the section re- upon proof independent of the information, 
quires that the information be filed by " a or from personal knowledge: State v. Thomp-
credible resident of" the county, it is not son, 44-399; Weir v. Allen, 47-482; State v. 
necessary that either the information or the Blair, 72-591. 
warrant should state that it is made by such Warrant: Proceedings under a warrant 
a person. That fact may be found by the will not be rendered invalid by the fact that 
justice before whom information is filed, the officer searched for and seized the liquor 
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before having such warrant. Nor is it mate
rial whether the liquor was in possession of 
the person claiming to be owner thereof, it 
appearing that the owner had no right to keep 
or sell such liquor: ¡State v. Ward, 75-637. 

What subject to seizure: It is only 
liquors which are kept with the intention of 
selling the same in violation of law that may 
be seized: Stute v. Harris, 36-136. 

The fact that the owner has been selling 
liquors in violation of law is not a ground 
for their condemnation, and is simply evi
dence of the unlawful intent with which they 
were kept: State v. Blair, 72-591. 

The information must charge some specific 
person as owner or keeper of the intoxicating 
liquor with an illegal intent, and the liquor 
cannot be destroyed unless the evidence 
shows that the person who is charged as 
owner or keeper had such intent: State v. 
Intoxicating Liquors, 64-300. 

If a pharmacist sells liquors for purposes 
other than as medicine, search and seizure 
of liquors owned by him may be made as pro
vided in this section: State v. Ward, 75-637. 

It will not be presumed that the place to be 
searched is a dwelling-house, etc., from the 
mere fact that the information avers that 
the liquors are kept in " a certain house or 
place, known," etc: Sanders v. State, 2-230, 
277. 

If a pharmacist who holds a permit sells 
liquor for any other purpose than medicine 
which is actually necessary as such, he is 
liable to the utmost rigors of the law in force 
at the time the sales were made, and search 
may be made for and the liquor seized: State 
v. Ward, 75-637. 

Even though liquors be not subject to seiz
ure, yet an action of replevin cannot be 
maintained to recover possession thereof 
from an officer holding them under a search 
warrant in a proper proceeding: Lemp v. 
Fullerton, 83-192. 

Although prior to the passage of the so-
called "Wilson bill authorizing the regulation 
by the states of intoxicating liquors shipped 
from one state into another, the statutory pro
visions for seizure of liquor were unconstitu
tional as to liquor shipped from one state 
into another, yet an officer acting in good 
faith under such statutes was not liable for 
such act: Anheuser-Busch Brewing Assn.. v. 
Hammond, 61 N. W., 1052. 

A previous conviction of the owner of 
the liquors for selling the same will not bar a 
proceeding, under this section, against the 
liquors themselves: Ibid. 

The jurisdiction here conferred upon jus-

SEC. 3414. Information for search -warrant—defects. The infor
mation and search warrant in such case shall describe, with reasonable 
particularity, the place to be searched, as well as the liquors to be seized. 
When any liquors shall have been seized by virtue of any such warrant, the 
same shall not be discharged or returned to any person claiming the same 
by reason of any alleged insufficiency of description in the warrant of the 
liquor or place, but the claimant shall only have a right to be heard on the 
merits of the case. [C. 73, § 1545.] 

The expression "as particularly as may of certainty, and this section is therefore 
be " conveys the idea of the greatest degree not in conflict with Const., art. I, \ 8, as 

tices of the peace is not exclusive, but may 
also be exercised by police justices in cities 
acting under special charter: Weir v. Allen, 
47-482. 

Seizure: Liquors seized as here contem
plated cannot be taken from the officer by 
replevin: Funk v. Israel, 5-438: State v. Har
ris, 38-242; Weir v. Allen, 47-482; Fries v. 
Porch, 49-351. 

Liquor in the hands of the sheriff by 
virtue of a search warrant cannot be recov
ered on replevin: Schoenhofen Brewing Co. v. 
Armstrong, 89-673. 

Nor can the owner recover their value 
from such officer by way of damages in an 
action of trespass, unless he show that he 
possessed them with lawful intent, and was 
unlawfully deprived of them: Plummer v. 
Harbut, 5-308. 

Liquors in the hands of an officer by vir
tue of a seizure cannot be taken from him by 
writ of replevin from a federal court: Senior 
v. Pierce, 31 Fed. 625. 

A judgment rendered against the officer 
holding the liquor by stipulation on his part 
should be set aside on motion of the attorney 
representing the prosecution in the case 
against the liquors: Fries v. Pwch, 49-351 

Where intoxicating liquors held for sale 
are seized in the custody of an express com
pany, in a proceeding to condemn them it is 
immaterial whether the officers of the com
pany knew the character of the property and 
the use to which it was to be put. It is the 
duty of such company, under the statute, to 
know whether goods it receives for ship
ment are such as the law authorizes to be 
bartered and sold: State v. United States Ex. 
Co., 70-271. 

Such a proceeding is not a criminal one 
against the express company, and it becomes 
a party voluntarily, if at all, to the case: 
Ibid. As to property in intoxicating liquors 
see notes to f 2382. 

Proceeding criminal: These proceedings 
for the condemnation of intoxicating liquors 
illegally kept with intent to sell are criminal 
in their nature, and the defendant has the 
rights of the defendant in a criminal prose
cution. For instance, a verdict of the jury 
for defendant should not be set aside upon 
motion in arrest of judgment in behalf of the 
prosecution: State v. Harris, 40-95. 

A proceeding for the seizure, condemna
tion and destruction of intoxicating liquors 
kept for sale in violation of law is a criminal 
action, and the jurisdiction of the justice 
does not, therefore, depend on the amount in 
controversy: State v. Arlen, 71-216. 
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authorizing a search warrant to issue with- required; nor as authorizing unreasonable 
out the particularity of description there search and seizure: Santo v. State, 2-165,212. 

S E C . 2415. Notice—trial—judgment—appeal . In the event of a seiz
ure under said warrant, the officer shall forthwith make a re turn of his acts 
thereunder, and within forty-eight hours thereafter the justice who issued 
the warrant shall cause to be left at the place where said liquor was seized, 
if said place be a dwelling-house, store or shop, posted in some conspicuous 
place on or about said buildings, and also to be left with or a t the last 
known and usual place of residence of the person named or described in 
said information as the owner or keeper of said liquor, if he be a resident 
of this state, a notice, summoning such person, and all others whom it may 
concern, to appear before said justice at a place and time named in said 
notice, which time shall not be less than five nor more than fifteen days 
after the posting and leaving of said notices, and show cause, if any they 
have, why said liquor, together with the vessels in which the same is con
tained, should not be forfeited; and said notice shall , with reasonable cer
tainty, describe said liquor and vessels, and shall state where, when and 
why the same were seized. At the time and place prescribed in said notice, 
the person named in said information, or any other person claiming an inter
est in said liquor and vessels, or any par t thereof, may appear and show 
cause why the same should not be forfeited. If any person shall so appear, 
he shall become a par ty defendant in said case, and said justice shal l make 
a record thereof. Whether any person shall so appear or not, said justice 
shall, at the prescribed time, proceed to the tr ial of said case, and said com
plainants or either of them may, and upon their default the officer having 
such liquor in custody shall, appear before said justice and prosecute said 
information, and show cause why such liquor should be adjudged forfeited. 
The proceeding in the tr ial of such case may be the same, substantially, as 
in cases of misdemeanor triable before justices of the peace, and if any per
son shall appear and be made a par ty defendant as herein provided, and 
shall make writ ten plea that said liquor, or a pa r t thereof claimed by him, 
was not owned or kept with intent to be sold in violation of this chapter, 
such party defendant may, at his option, demand a jury to t ry the issue, and 
if, upon the evidence presented, the said justice or jury, as the case may be, 
shall, by verdict, find that said liquor was, when seized, owned or kept by 
any person, whether said par ty defendant or not, for the purpose of being 
sold in violation of this chapter, the said justice shall render judgment tha t 
said liquor, or said par t thereof, with the vessels in which it is contained, is 
forfeited. If no person be made defendant in manner aforesaid, or if judg
ment be in favor of all the defendants who appear and are made such, then 
the costs of the proceeding shall be paid as in ordinary criminal prosecu
tions where the prosecution fails. If the judgment shall be against only one 
party defendant appearing as aforesaid, he shall be adjudged to pay all the 
costs of proceedings in the seizure and detention of the liquor claimed by 
him, and trial, up to the time of judgment. But if such judgment shall be 
against more than one par ty defendant claiming distinct interests in said 
liquor, then the costs of said proceedings and trial shall be, according to the 
discretion of said justice, equitably apportioned among said defendants, and 
execution shall be issued on said judgments against said defendants for the 
amount of the costs so adjudged against them. Any person appearing and 
becoming par ty defendant as aforesaid may appeal from said judgment of 
forfeiture, as to the whole or any part of said liquor and vessels claimed by 
him and so adjudged forfeited, to the district court, as in ordinary cases of 
misdemeanor. [C. 73 , § 1546.] 

Even though a search is fruitless, the county as in other criminal prosecutions 
officer making the search is entitled to his when the prosecution fails: Byram v. Polk 
fee therefor, which is to be paid by the County, 76-75. 

S E C . 2416. Des truct ion of l iquor and ves se l s . Whenever it shall 
be finally decided that liquor seized as aforesaid is forfeited, the court ren-
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dering final judgment of forfeiture shall issue to the officer having said 
liquors in custody, or to some other peace officer, a written order, directing 
him forthwith to destroy said liquor and vessels containing the same, and 
immediately thereafter to make return of said order to the court whence 
issued, with his doings indorsed thereon. Whenever it shall be finally 
decided that any liquor so seized is not liable to forfeiture, the court by 
whom such final decision shall be rendered shall issue a written order to 
the officer having the same in custody, or to some other peace officer, to 
restore said liquor, with the vessels containing the same, to the place where 
it was seized, as nearly as may be, or to the person entitled to receive it, 
which order the officer shall obey, and make return thereon to the court of 
his acts thereunder, and the costs of the proceeding in such case attending 
the restoration, as also the costs attending the destruction of such liquor in 
case of forfeiture, shall be taxed and paid in the same manner as is pro
vided in case of ordinary criminal prosecutions where the prosecution fails. 
[C73, § 1547.] 

SEC. 2417. Liability for care of intoxicated person. Any person 
who shall by the manufacture, sale or giving away of intoxicating liquors, 
contrary to the provisions of this chapter, cause the intoxication of any 
other person, shall be liable for and compelled to pay a reasonable compen
sation to any person who may take charge of and provide for such intoxi
cated person, and one dollar per day in addition thereto for every day such 
intoxicated person shall be kept, in consequence of such intoxication, which 
sums may be recovered in a civil action before any court having jurisdiction 
thereof [0.73, § 1556.] 

A physician called to attend a person for person selling the liquor, as contemplated 
an injury received, or for sickness resulting by this section: tiainom v. Greenough, 55-127. 
from intoxication, has no claim against the 

SEC. 2418. Civil action for damages by wife, parent, child, etc. 
Every wife, child, parent, guardian, employer or other person who shall be 
injured in person or property or means of support by any intoxicated per
son, or in consequence of the intoxication, habitual or otherwise, of any 
person, shall have a right of action in his or her own name against any 
person who shall, by selling or giving to another contrary to the provisions 
of this chapter any intoxicating liquors, cause the intoxication of such per
son, for all damages actually sustained, as well as exemplary damages; and 
a married woman shall have the same right to bring suits, prosecute, and 
control the same and the amount recovered, as if a single woman; and all 
damages recovered by a minor under this section shaU be paid either to 
such minor or his parent, guardian or next friend, as the court shall direct, 
and all suits for damages under this section shall be by civil action in any 
court having jurisdiction thereof. [C'73, § 1557.] 

Right of action: The cause of action is Before the passage of the present law pro-
the selling of the liquors, yet the foundation hibiting entirely sales of wine and beer there 
of the action is the wrongful act of defend- was no cause of action for injuries due to 
ant in causing the intoxication of the hus- the sale of beer, unless it was sold in viola-
band, father or other person, which is a per- tion of \ 2403, prohibiting the sale to minors, 
sonal injury to him, and the action is one for intoxicated persons, etc. ; Myers v. Conway, 
injury to the person in such sense that it 55-166. 
must be brought within two years as pro- And before the enactment of that statu-
vided by the statute of limitations in refer- tory provision there was no liability what-
ence to that class of actions: Emmert v. Grill, ever to civil damages for injury resulting 
39-690. from the sale of beer: Woody v. Coenan, 44-19. 

In an action by a plaintiff suing as wife, Giving: Damages arising from the giv-
the fact of marriage is not essential, and she ing as well as from the sale of intoxicating 
may recover without proof thereof: Kearney liquors may be recovered: Welch v. Jugen-
v. Fitzgerald, 43-580. Jieimer, 56-11. 

By the provisions of this section a right Under circumstances indicating that 
of action was given for the sale of wine and liquor furnished to plaintiff's husband was 
beer to minors or intoxicated persons when for a pecuniary compensation, although net 
sales of those liquors were in general not directly paid for nor charged to him, held, 
prohibited: Jewett v. Wamhara, 43-574. that it was not error to allow the wife to re-
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cover damages for such act: Bafferty v. Buck-
man, 46-195. 

I t seems that the giving of intoxicating 
liquors to a person already intoxicated would 
subject the giver to liability under this sec
tion for damages resulting: Miller v. Ham
mers, 61 N. W., 1087. 

For what injuries : The wife may recover 
damages resulting from the death of her 
husband caused by intoxication: Ibid. 

In order that a right of action may exist, 
the liquor sold must cause or contribute to 
intoxication, and the wife must sustain some 
injury by the intoxication: Welch v. Jugen-
heimer, 56-11. 

The damages sustained " in person" as 
contemplated by the statute mean in body, 
and threatening language, vulgar conduct, 
etc., directed towards plaintiff by her hus
band, but not resulting in physical injury or 
impairment of health, will not entitle her 
to either actual or exemplary damages^ as 
against the person causing the intoxication 
of her husband: Calloway v. Laydon, 47-456; 
Welch v. Jugenheimer, 56-11. 

For wounded feelings, disgrace, etc., not 
resulting from injury to the person, no re
covery can be had, but for mental anguish, 
shame or suffering resulting from violence 
to the person, plaintiff is entitled to recover: 
Ward v. Thompson, 48-588. 

Plaintiff may recover for injuries to per
son, property and means of support, but not 
for wounded feelings or disgrace or loss of 
standing in society: Jackson v. Noble, 54-641. 

The occupation and business capacity of 
the husband may be shown, and the manner 
in which he supported plaintiff previous to 
the intoxication, as showing of what plaintiff 
was deprived by reason of such intoxication: 
Ibid. 

If it is shown that defendant has deprived 
plaintiff of the assistance of her husband in 
the support of herself and family by causing 
his frequent intoxication, her means of sup
port would thus be shown to have been in
jured to that extent without reference to her 
condition before such injury: Woolheather v. 
Bisley, 38-486. 

The fact that plaintiffs husband has been 
for a long time habitually drunk c?nuot bo 
shown in evidence for the purpose of aifect-
ing the wife's damages, but evidence as to 
the previous habits of the husband was ma
terial in such cases under the statute by 
which sale of beer was legal, except to per
sons in the habit of becoming intoxicated: 
Huff v. Aultman, 69-71. 

Exemplary damages: This statutory pro
vision gives a new and peculiar remedy not 
only for actual but also for exemplary dam
ages. The injury is of a peculiar character 
not recognized or redressed by the common 
law: Dunlavey v. Watson, 38-398. 

Exemplary damages may be allowed al
though no tort or breach of the peace has 
resulted: Goodenouyh v. McOrew, 44-670. 

Under this section exemplary damages 
are to be given as a matter of right in case 
actual damage is found: Thill v. Pohlman, 76-
638. 

If actual damages are given, the jury 
must allow exemplary damages. They are 

the sole judges of the amount of exemplary 
damages to be allowed, keeping in view the 
object of punishing the wrong done, and 
making it an example that will prevent oth
ers from doing a like wrong in the future: 
Miller v. Hammers, 61 N. W., 1087. 

While threatening language and vulgar 
conduct by the husband towards the wife 
may result in the impairment of health, and 
thus amount to an injury for which damages 
might be recovered, yet such words and con
duct unaccompanied with physical injury 
will not entitle her to actual damages, and 
therefore they cannot be a ground for ex
emplary damages, even where damages on 
other grounds are recovered. The exem
plary damages in such case must be such as 
are called for under the circumstances under 
which the actual damages are sustained: 
Calloway v. Laydon, 47-456. 

Where it appeared that defendant sold 
plaintiff's husband intoxicating liquor when 
he was in a state of intoxication, and con
tinued to sell him liquors, knowing that he 
was in the habit of becoming intoxicated, 
held, that a verdict for exemplary damages 
was not erroneous: Weitz v. ISwen, 50-34. 

Exemplary damages may be awarded in 
every case brought under this section where 
there has been a wilful violation of the 
statute which has occasioned injury for 
which a right of action is given. The party 
injured is entitled to exemplary damages 
in a proper case, and the awarding of them 
is not left to the discretion of the jury: Fox 
v. Wunderlich, 64-187. 

No special prayer for exemplary damages 
is required: Gustafson v. Wind, 62-281. 

Who liable: The right of action is given 
against any person who actually makes the 
sale of the intoxicating liquor, whether he 
be the owner, or the son, clerk or servant 
of such owner: Worley v. Spurgcon, 38-465. 

It is sufficient to hold a defendant liable 
if it be shown that liquor sold by him con
tributed to the intoxication complained of: 
Woolheather v. Risley, 38-486. 

A party is liable if he contributes to actual 
specific fits of intoxication as a direct result 
of liquor sold by him in part, even if the in
toxication had become habitual, but not for 
contributing to the habit of drinking with
out intoxication, but leading to other drink
ing resulting in intoxication: Cox v. New-
kirk, 73-42; Arnold v. Barkalow, 73-183. 

In an action for damages for selling 
plaintiff's husband intoxicating liquor, lield, 
that if defendant furnished the intoxicating 
liquor to plaintiff's husband under the direc
tion of a third party, or furnished it to 
others from whom the plaintiff's husband 
obtained it, this was sufficient to maintain 
the action: Judge v. Jordan, 81-519. 

In an action by a wife to recover damages 
for the sale of intoxicating liquors to her 
husband, the husband having testified in a 
former trial, held, that, although the wife 
called him as a witness in the former trial, 
that did not obligate her to call him in this, 
nor commit her to the statements in his 
former testimony: Ibid. 

Joint liability: A joint action will not lie 
against several defendants having independ-
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ent places of business, where the injuries are 
successive and not the result of one particu
lar intoxication. Section 3463 is not applica
ble to such, cases: La France v. Krayer,4'¿-lá3. 

Where a joint action will not lie, each 
party is liable for the damages which he 
occasions, and a settlement with one does 
not bar an action against another: Jeioett v. 
Wanshura, 43-574. 

But defendant may show that plaintiff has 
brought actions and obtained judgments 
against others for causing the same habitual 
intoxication, not by way of defense or miti
gation of damages, but to show the actual 
extent of the damage caused by defendant's 
own act, and that he was not responsible for 
the entire damage resulting from such in
toxication: Ibid.; Ennis v. Shiley, 47-552; 
JSnyleken v. Webber, 47-558. 

The fact that plaintiff has brought another 
action against another person covering inju
ries caused in the same manner, and during 
the same time, is not a matter which may be 
shown by way of defense: Ward v. Thomp
son, 48-588. 

While defendant in such action may show 
that he was only liable for part of the inju
ries resulting from the intoxication on the 
ground that plaintiff received compensation 
in other suits for injuries from the same in
toxication, he should prove that such sales 
for which the other suits were brought were 
made during the same time as those sued for 
during the pending action, and if defendant 
desires to rely upon such partial defense, it 
is questionable whether he should not set it 
up in his answer; Jackson v. Noble, 54-641. 

Where the intoxication causing the dam
ages sued for was produced on some occasions 
by defendant and at other times by others, 
the defendant should only be held liable for 
the damages to which he contributed, and 
the difficulty of thus apportioning the dam
ages will not render him liable for the whole: 
Muggins v. Kavanagh, 52-368. 

If the damage is the proximate result of 
a, particular intoxication, all parties con
tributing thereto are jointly liable, but not 
if it is the result of a besotted condition: 
Hitehner v. Ehlers, 44-40. 

Where a wife sued for damages from the 
suicide of her husband caused by intoxica
tion, held, that if the act resulted from the 
particular intoxication during which it was 
committed, all persons who contributed to 
such intoxication by selling him liquor were 
jointly liable for the injuries she sustained 
m her means of support, but if it resulted 
not alone from that particular intoxication 
but from a besotted condition, those con
tributing to such besotted condition but not 
to the immediate intoxication would not be 
jointly liable with those who did contribute 
to such particular intoxication: Ibid. 

Where plaintiff did not rely on or prove 
any specific act or acts of intoxication, but 
it appeared that her husband had been in 
the habit of becoming intoxicated for many 
years, procuring liquor from any person who 
would let him have it, held, that the several 
persons who had sold him liquor could not 
be considered as joint wrong-doers, but that 
each was severally liable for the damage 

caused by his own acts: Richmond v. Shickler, 
57-486. 

Persons who have contributed to habitual 
intoxication are not to be held responsible 
as joint wrong-doers, but each is liable for 
the part of the damages caused by his acts: 
Ennis v. Shiley, 47-552; Flint v. Gauer, 66-696. 

Plaintiff contributing- to injury: The 
wife cannot recover damages where she has 
herself contributed to her husband's intoxi
cation: Engleken v. Hilger, 43-563; Kearney v. 
Fitzgerald, 43-580. 

The fact that during the period covered 
by the wife's action for damages for sale 
of intoxicating liquors to her husband she 
herself bought liquors for him will not be 
such contribution on her part to the injury 
as to defeat her recovery if she had reason 
to believe that she would thereby keep him 
away from saloons and prevent the injuries 
for which she sues: Ward v. Thompson, 48-
588. 

In such case the fact that the wife has 
contributed to the condition of the husband 
by at times giving him permits to buy 
liquor will not absolutely defeat her recov
ery. Such connivance or assent will only 
defeat recovery for damages resulting from 
or caused by intoxication contributed to or 
connived at by her: Ttafferty v. Buckman, 
46-195. 

The fact that the wife gives to the hus
band at his request sums of money belong
ing to him and placed by him in her cus
tody, with knowledge on her part that por
tions thereof will be used for the purpose of 
procuring intoxicating liquors, will not 
necessarily constitute a voluntary contribu
tion on her part to the intoxication of her 
husband, so as to deieat her right of recov
ering damages against the persons causing 
such intoxication: Htiff v. Aidtman, 69-71. 

Evidence: In an action by the wife for dam
ages for a sale of intoxicating liquors to her 
husband, the burden of proof is upon plain
tiff to establish the fact that defendant sold 
liquor to the husband, and also that such 
liquor produced or contributed to produce 
the intoxication complained of: Macleod v. 
Geyer, 53-615. 

In an action by the wife, held not error 
to allow the husband as a witness to state 
about how much money he had paid defend
ant for liquor, such fact being material as 
tending to show the injury to plaintiff's 
means of support, but not otherwise: Ward 
v. Thonvpson, 48-588. 

Held, that in such cases Indictments 
against defendant and convictions thereon 
for illegal sales of intoxicating liquors were 
not admissible in evidence against defend
ant, at least where it was not shown that the 
indictments were founded upon unlawful 
sales made to plaintiff's husband: Apple-
gate v. Weinbrenner, 67-235. 

Evidence of an assault committed upon 
the wife by the husband, held not admissible 
in an action by the wife against defendant 
for the recovery of damages for illegal sale 
of liquors to the husband, it not appearing 
that at the time of the assault the husband 
was intoxicated, nor that his intoxication, if 
any, was contributed to by defendant: Ibid. 



Tit. XII, Ch. 6. 
847 

INTOXICATING LIQUORS. 2419-2420 

edge of the facts, and that they were in dan
ger of being injured or compelled to leave 
home, and after such knowledge wantonly 
continued to sell liquor to the husband, by 
reason of which the right of action arose, 
such evidence being pertinent to the ques
tion of exemplary, not of actual, damages: 
Ward v. Thompson, 48-588. 

Life tables: It is doubtful whether the 
Carlisle life tables are admissible as evidence 
in determining the amount of damages in 
such an action, the measure of actual dam
age being the amount which would, from a 
pecuniary point of view, compensate the 
wife for the injury: Rafferty v. Buckman, 
46-195. 

The evidence necessary or competent to 
establish the injury and its extent is not 
confined within the bounds admissible to es
tablish a common-law tort: Dunluvey v. Wat
son, 38-398. 

Evidence as to the age, condition, cir
cumstances, etc., of the husband, his habits 
of industry and his ability to support his 
wife before and after the acts complained of, 
may be received: Ibid. 

It is error, in an action by the wife, to 
allow evidence as to number, age, etc., of 
children: Huqgins v. Kavanayh, 52-368; 
Welch v. Jugenheimer, 56-11. 

The wife may show the number and ages 
of her children belonging to her family if 
she also shows that defendant had knowl-

S E C . 2419. Transportat ion to one not ho ld ing permit . If any 
express or rai lway company, or any common carrier, or person, or any one 
as the agent or employe thereof, shall t ranspor t or convey to any person 
within this s tate any intoxicating liquors, without first having been fur
nished with a certificate from the clerk of the court issuing the permit, 
showing tha t the consignee is a permit holder and authorized to sell liquors 
in the county to which the shipment is made, such company, common car
rier, person, agent or employe thereof, shall , upon conviction, be fined in 
the sum of one hundred dollars for each offense and pay the costs of prose
cution, including a reasonable a t torney 's fee to be taxed by the court. The 
offense herein created shall be held committed and complete and to have 
been committed in any county in the state in which the liquors are received 
for transportation, through which they are transported, or in which they 
are delivered. The defendant in a prosecution under this section may show 
by a preponderance of the evidence as a defense tha t the character, circum
stances and contents of the shipment were not known to him, or that the 
person to whom the shipment was made had complied with the provisions 
of this chapter re la t ing to the mulct tax. [22 G. A., ch. 73, § 6; 21 G. A., ch. 
66, § 10; 20 G. A., ch. 143, § 14; C. 73 , § 1553; R., § 1580.] 

A prior similar provision was held uncon
stitutional so far as it applied to the bringing 
of liquor from another state because an inter
ference with interstate commerce: Bowman 
v. Chicago c6 N. W. R. Co., 125 U. S., 465. 

The statute does not forbid the transpor
tation of liquors out of the state, but it does 
forbid the manufacture of liquors 'for pur
poses other than for sale according to the 
provisions of the statute. This construction 
does not render the statute unconstitutional 
as an interference with interstate commerce: 
Pearson v. International Distillery, 72-348. 

A person employed by a wholesale dealer, 
not as a mere servant, but as the owner of 
means of transportation, to deliver liquor 
sold to purchasers, is a carrier within the 
meaning of this section: jSíaíe v. Campbell, 
76-122. 

The right to bring liquor into the state in 
pursuance of interstate commerce involves 
also the right to sell the same in original 

packages: Leisy v. Hardin, 135 U. S., 100. As 
to selling in original packages, see notes to 
§ 2382. 

Liquors which are in the hands of the 
carrier for transportation into the state cease 
to be exempt from seizure, as a part of inter
state commerce, when they are placed by the 
carrier in its warehouse for delivery to con
signee: State v. Creeden, 78-556. 

Where it appears that a railway agent 
received at the railway platform and put into 
the depot a package which he had reason
able grounds to believe contained intoxicat
ing liquor not shipped according to law, held, 
that he was properly convicted under this 
section: State v. Rhodes, 90-496. 

Under the statute of the United States 
liquor shipped from another state becomes 
subject to state legislation with reference to 
the keeping and sale of intoxicating liquor 
the moment it crosses the boundary and en
ters the state: Ibid. 

S E C . 2 4 2 0 . Fa l se s tatements . If any person, for the purpose of pro
curing the shipment, transportation or conveyance of any intoxicating 
liquors within this state, shall make to any company, corporation or common 
carrier, or to any agent thereof, or other person, any false statements as to 
the character or contents of any box, barrel or other vessel or package con
taining such liquors; or shall refuse to give correct and truthful information 
as to the contents of any such box, barrel or other vessel or package so 
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sought to be transported or conveyed; or shall falsely mark, brand or label 
such box, barrel or other vessel or package in order to conceal the fact that 
the same contains intoxicating liquors, for the purposes aforesaid; or shall by 
any device or concealment procure or attempt to procure the conveyance or 
transportation of such liquors as herein prohibited, he shall, upon conviction, 
be fined for each offense one hundred dollars and costs of prosecution, and 
the costs shall include a reasonable attorney fee to be taxed by the court, 
which shall be paid into the county fund, and be committed to the county 
jail until such fine and costs are paid. Any peace officer of the county under 
process or warrant to him directed shall have the right to open any box, 
barrel or other vessel or package for examination, if he has reasonable 
ground for believing that it contains intoxicating liquors, either before or 
while the same is being so transported or conveyed. [21 G. A., ch. 66, § 11.] 

SEC. 2421. Packages labeled. It shall be unlawful for any common 
carrier or other person to transport or convey by any means, within this 
state, any intoxicating liquors, unless the vessel or other package containing 
such liquors shall be plainly and correctly labeled or marked, showing the 
quantity and kind of liquors contained therein, as well as the name of the 
party to whom they are to be delivered. And no person shall be authorized 
to receive or keep such liquors unless the same be marked or labeled as 
herein required. The violation of any provision of this section by any com
mon carrier, or any agent or employe of such carrier, or by any other per
son, shall be punished the same as provided in the second preceding section, 
and liquors conveyed or transported or delivered without being marked or 
labeled as herein required, whether in the hands of the carrier or some one 
to whom they shall have been delivered, shall be subject to seizure and con
demnation, as liquors kept for illegal sale. [22 G. A., ch. 73, § 7.] 

SEC. 2422. Lien of judgments—liability of sureties—costs—evi
dence. For all fines and costs assessed or judgments rendered of any kind 
against any person for a violation of any provision of this chapter, or costs 
paid by the county on account of such violation, the personal and real prop
erty, whether exempt or not, except the homestead, as well as the premises 
and property, personal and real, occupied and used for the purpose, with 
the knowledge of the owner or his agent, by the person manufacturing, sell
ing, giving, contrary to the provisions of this chapter, or keeping with intent 
to sell intoxicating liquors contrary to law, shall be liable, and the same 
shall be a lien on such real estate until paid. And where any one is required 
under the provisions of this chapter to give a bond, the principals and sure
ties shall be jointly and severally liable for all civil damages and costs which 
may be adjudged against the principal for any violation of any of the pro
visions of this chapter. Costs paid by the county for the prosecution of 
actions or proceedings, civil or criminal, under this chapter, as well as the 
fines inflicted or judgments recovered, may be enforced against the property 
upon which the lien attaches by execution, or by action against the owner 
of the property to subject it to the payment thereof. In actions under this 
section, evidence of the general reputation of the place kept shall be admis
sible on the question of knowledge of the owner, and written notice given 
him or his agent by any citizen of the county shall be sufficient to charge 
him with the same. [21 G. A., ch. 66, § 12; C. '73, §§ 1552, 1558; R., § 1579.J 

The right to make the judgment a lien That under this section a party is liable 
upon the property where the business is to a pecuniary forfeiture does not constitute 
carried on rests in the exercise of the police the act or omission so punished a crime. This 
power and not in the right of eminent section is not an ex post facto law, nor does it 
domain: Polk County v. Hierb, 37-361. impair vested rights: Ibid. 

Property can only be made liable after it Method of proceeding: The party injured 
has been established in a competent court by by the illegal sale may bring action against 
a legal jury that it was used for the illegal the seller alone, and by subsequent action 
purpose with the knowledge or consent of against the owner enforce the judgment pre-
the owner, and the Jtatute does not, there- viously obtained; or may join the seller and 
fore, authorize the taking of private property the owner of the building in the same action: 
without a trial: Ibid. La France v. Kruyer, 42-143. 
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An action to make a fine imposed in a 
«ontempt proceeding for violation of an in
junction a lien upon the premises may prop
erly be brought by a citizen under \ 2406: 
Cameron v. Kapinos, 89-561. 

Such action may be maintained although 
the owner of the real estate was not a party 
to the injunction or contempt proceedings if 
the illegal use was with the owner's knowl
edge: Ibid. 

The action for damages against the per
son selling may be joined with that against 
the person owning the premises in which 
sales are made and against which it is sought 
to have the judgment established as a lien: 
Loan v. Hiney, 53-89. 

If a joint action is brought, either party 
is entitled to a jury trial on the question of 
the illegal sale and the damages, and the 
owner is entitled to a jury trial also on the 
question as to whether such use of the prem
ises was with his consent and knowledge: 
Ibid. 

Where plaintiff brought action for dam
ages for sale of intoxicating liquors against 
three defendants jointly as sellers, and joined 
with them as defendant the owner of the 
property in which the business was carried 
on, and two separate judgments were ren
dered at separate trials against two sellers 
respectively, and at a third trial the judg
ments were made a lien against the property 
of the owner, held, that on appeal or the 
owner from final judgment against him, he 
could not set up the fact of recovery of the 
former judgment against another one of the 
sellers by default: Putney v. O'Brien, 53-117. 

In such case, held, that plaintiff might 
elect which judgment she would enforce and 
the other would be treated as satisfied: Ibid. 

Where it is sought to subject property 
alleged to have been fraudulently conveyed 
for the purpose of evading the lien of a judg
ment to the payment of the same, the action 
against the grantee is equitable in its nature, 
and the defendant cannot demand a jury 
trial: Buckham v. Grape, 65-535. 

In such an action against the holder of the 
legal title, who was not a party to the original 
action in which judgment was recovered, the 
record of the judgment in the former action 
may be introduced in evidence for the pur
pose of showing that the plaintiff has recov
ered judgment against the defendant in such 
former action, but not as evidence of the 
amount for which the lien should be estab
lished, except that in no event can the lien 
be established for any greater amount: Ibid. 

The court establishing the lien of a judg
ment for illegal sale of liquors against the 
premises in which the same were sold should 
ascertain specifically the property upon 
which the lien shall attach. Such a judg
ment should not be entered where there is 
no evidence on the trial showing the title to 
be in defendant, and that fact is only shown 
by an affidavit filed after the verdict: Flint 
v. Gauer, 66-696. 

The court should specifically ascertain 
and fix the property upon which the lien 
shall attach: Engkken v. Webber, 47-558, 561. 

In a proceeding to have a judgment for 
fine and costs decreed a lien, under this sec-

54 

tion, it is not necessery to show that the 
indictment and judgment of conviction de
scribe the premises sought to be charged. 
Parol evidence is admissible to identify the 
place where the nuisance is actually kept: 
State v. Manatt, 84-621. 

The statute does not contemplate that 
judgment against the wrong-doer may be 
split up and a part only charged as a lien 
upon the premises. I t is sufficient that the 
landlord furnished the liquor seller, in part, 
the means of committing the injury: Arnold 
v. Barkalow, 73-183. 

Knowledge of owner: A judgment in a 
proceeding to recover penalties for illegal 
sales to minors or intoxicated persons is not 
a lien upon the premises where such sales 
were made, unless the owner had knowledge 
of and consented to illegal sales of that char
acter. His knowledge of and consent to 
sales without permit would not be sufficient. 
The owner should be shown to have had 
knowledge of and to have consented to the 
unlawful act on account of which the judg
ment was recovered: CobUigh v. McBriae, 45-
116; Meyers v. Kirt, 64-27. 

Both knowledge and assent, on the part 
of the owner of the premises unlawfully 
used, must be shown to render them subject 
to the lien of the judgment: Meyers v. Kirt, 
57-421. 

Facts in a particular case held to show 
knowledge and assent on the part of the 
owner of the building: Putney v. O'Brien, 53-
117. 

The consent of the owner need not be 
shown by any positive or affirmative act, but 
may be inferred from circumstances and 
knowledge of the illegal sales under such 
conditions as properly to call forth a protest, 
and a failure to make any objection: Loan v. 
Etzel, 62^29. 

Knowledge and consent of the owner of 
the property cannot be inferred from cir
cumstances tending to show knowledge 
alone: Cox v. Newkirk, 73-42. 

In a particular case, held, that there was 
not such knowledge on the part of the owner 
as to render the premises liable for the costs 
of a proceeding for the abatement of a nui
sance: Morgan v. Koestner, 83-134. 

In a particular case, held, that the evi
dence was sufficient to show that a wife who 
owned the property in which a saloon was 
openly and notoriously kept was chargeable 
through her husband, who acted as her 
agent in the management of the property, 
with a knowledge of its improper use, so as 
to render it liable under the provisions of 
this section: Johnson v. Grimminger, 83-10. 

Where the owner by reason of absence 
from the state was not aware of the improper 
use being made of his building, and so soon 
as he became aware of such use removed the 
tenant, held, that he was not liable for costs: 
Drake v. Kingsbaker, 72-441. 

The provisions of this section permitting 
evidence of the reputation of the place are 
not applicable to prosecutions for maintain
ing a nuisance under § 2384: Slate v. Flemina, 
86-294. 

The knowledge to which the owner is en
titled may be shown by proving the general 
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reputation of the place or by proving that a 
written notice by any citizen of the county 
was given to him or his agent. The propery 
is only liable for fines, costs and judgments 
assessed or rendered for violations of the law 
Occurring after the owner is chargeable with 
knowledge that the property is being used 
for prohibited purposes: Judge v. O'Connor, 
74-166. 

I t is sufficient, in order to make out a 
prima facie case, to show that the unlawful 
use was with the knowledge of the owner. If, 
notwithstanding that fact, the property is not 
liable, the burden of showing it is on the 
owner: Ibid.; Judge v. Flournoy, 74-164. 

When the property of one not a party to 
the suit is seized on process issued on a judg
ment on the ground that the property was 
used with the knowledge of the owner for 
purposes in violation of statute, the officer 
makes such seizure at his peril, but is pro
tected if he can show that the property has 
been so used that under the law it is liable: 
Snedaker v. Jones, 74-235. 

The effect of this section is to subject the 
property to a judgment when the unlawful 
act or business on which it was based was 
done and carried on with the knowledge or 
consent of the owner or his agent. And if 
the whole business is in violation of law the 
property will be subject to judgment, without 
knowledge on the part of the owner of the 
particular illegal sale causing the damage: 
Wing v. Benham, 76-17. 

There is no liability of the landlord in 
civil damages for the sale of intoxicating 
liquors on premises owned by him other than 
the subjection of his property to the payment 
of the judgment: McVey v. Manatí, 80-132. 

In a proceeding to subject the property of 
a landlord to the lien of a judgment for civil 
damages, if he resists the relief asked costs 
may be taxed against him personally, al
though he is not liable to personal judgment 
for damages: Ibid. 

Lien attaches when; conveyance sub
ject to: A purchaser of the property occu
pied and used for purposes of illegal sale, 
who purchases pending an action against 
the seller and the owner, in which it is 
sought to make any judgment recovered a 
lien upon the property, takes subject to the 
lien of any such judgment. The doctrine of 
lis pendens applies: O'Brien v. Putney, 55-292. 

SEC. 2423. Payments—contracts—negotiable paper. All payments 
or compensation for intoxicating liquor sold in violation of this chapter, 
whether such payments or compensation be in money or anything else 
whatsoever, shall be held to have been received in violation of law, and to 
have been received upon a valid promise and agreement of the receiver to 
pay on demand to the person furnishing such consideration the amount of 
said money, or the just value of such other thing. All sales, transfers, 
liens and securities of every kind which either in whole or in part shall 
have been made for or on account of intoxicating liquors sold in violation of 
this chapter shall be null and void against all persons, and no rights of any 
kind shall be acquired thereby. No action shall be maintained for intoxi
cating liquors or the value thereof, sold in any other state or country, con
trary to the law of said state or country, or with intent to enable any per
son to violate any provision of this chapter, nor shall any action be main
tained for the recovery or possession of any intoxicating liquor, or the. 

The lien of the judgment upon the prem
ises attaches only on the rendition thereof, 
and is subordinate to that of a mortgage 
previously executed: Ooodenough v. McCoid, 
44-659. 

Judgments for fines rendered in justice 
courts under this section do not become 
liens on real estate until a transcript of the 
judgment is certified and filed in the office 
of the clerk of the district court: State v. Mc-
Culloch, 77-450. 

Where a conveyance of property on which 
it is sought to establish a lien is made pend
ing the action, that fact is no defense for 
the original owner, against whom a lien is 
sought to be established: Myers v. Kirt, 68-
124. 

Where a party takes a deed or mortgage 
of property, after an action is begun against 
the owner for the unlawful sale of intoxi
cating liquors on the premises, the grantee 
or mortgagee takes the same subject to any 
judgment which may be rendered against 
the owner in the action: McClure v. Braniff, 
75-38. 

The homestead: Where a homestead 
owned by a husband is used by him for the 
unlawful sale of intoxicating liquors, it is 
liable for fines, costs and judgments rendered 
against him for such illegal sale, and the 
fact that the unlawful use is without the 
consent of the wife will not exempt the 
homestead from such liability, when the 
husband is owner: Ibid. 

The homestead when not used for the 
purpose of the violation of the liquor law is 
exempt from judgment therefor; but when 
used or kept for such purpose, with the con
sent of the owner, it is subject to such judg
ment: Arnold v. Gotshall, 71-572. 

The fact that a portion of the homestead 
is illegally used for the sale of intoxicating 
liquors will not subject it to sale under 
judgment in favor of a creditor: Ghvneiveg 
v. Beck, 62 N.W., 31. 

Extent of lien: Where it appeared tha t 
no portion of the premises was occupied as 
a homestead, held, that the lien for costs 
should attach to the whole house and not. 
merely to the portion of the cellar in which 
the liquors were illegally kept for sale; 
Cameron v. Gminder, 89-298. 
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value thereof, except in cases where persons owning or possessing such 
liquor with lawful intent may have been illegally deprived of the same. 
Nothing, however, in this section shall affect in any way negotiable paper 
in the hands of holders thereof in good faith for valuable consideration, 
without notice of any illegality in its inception or transfer, or the holders of 
land or other property who may have taken the same in good faith, without 
notice of any defect in the title of the person from whom the same was 
taken, growing out of a violation of the provisions of this chapter. [C. 73, 
§ 1550; R., § 1571.] 

Recovery of payments: The statutory 
provision as to recovery of money paid for 
intoxicating liquors is not unconstitutional 
on account of being in any way a regulation 
or restriction of commerce among the states: 
Connolly v. Scarr, 72-223. 

A claim for money paid for intoxicating 
liquors may be set up by way of counterclaim 
in an action on account: Tolman v. Johiison, 
43-127. 

In an action by way of counterclaim by 
such buyer against the seller for previous 
payments made for such illegal sales, held, 
that seller was not entitled to offset as against 
the buyer's counterclaim the value of kegs, 
packages, etc., not returned by the seller to 
the buyer in accordance with the terms of 
the contract of sale: Gipps Brewing Co. v. De 
France, 91-108. 

A manufacturer not being allowed to sell 
without permit, even to one having such 
permit, held, that money paid on such sale 
might be recovered back: Becker v. Betten, 
39-668. 

The giving of a note for liquors does not 
constitute payment, even when it has been 
sold and transferred by the payee, and until 
it is actually paid the maker cannot maintain 
an action for the amount thereof: Carlin v. 
Heller, 34-256. 

The action to recover money paid will 
not be barred until five years from time of 
payment: Woodward v. Squires, 41-677. 

One who has exchanged property for 
liquors sold in violation of law may, instead 
of suing upon a promise to pay therefor, treat 
the transaction as void and sue for the value 
of the property; and if accord and satisfac
tion is then set up as a defense, he may, in 
reply, set up the illegal nature of the trans
action: Smith v. Grable, 14-429. 

The action to recover money paid is civil, 
and not nwasi-criminal in character: Wood
ward v. Squires, 39-436. 

A party who has made payments for ille
gal sales of liquors and is entitled to recover 
back the purchase money paid, being gar
nished for the indebtedness thereupon aris
ing to him from the person to whom the pay
ments were made, it must be shown, in order 
to warrant judgment against him as gar
nishee, that the liquors were intoxicating and 
sold in violation of law: Church v. Simpson, 
25-408. 

The provisions for recovery of money 

Í
iaid do not apply to a non-resident selling 
iquor without permit to a registered phar

macist for lawful purposes and receiving 
payment therefor in another state: Kohn v. 
Melcher, 29 Fed., 433. 

An agent who sells intoxicating liquors 
in violation of law, but who does not receive 

the money or purchase price, is not liable 
for the amount of the purchase price, at the 
suit of the purchaser: Schober v. Bosenfield, 
75-455. 

An action cannot be maintained for the 
recovery of money paid for intoxicating 
liquors sold in violation of law, without first 
making demand for the money thus paid: 
Ibid. 

The claim for money paid is assignable: 
Sellers v. Arie, 68 N.W., 814. 

Sales, securities, etc., void: Under the 
provision with reference to sales, securities, 
etc., being void, held, that the word securi
ties includes promissory notes: Taylor v. 
Pickett, 52-407. 

A promissory note given in part for in
toxicating liquors is wholly void: Ibid.; 
Braiich v. Guelick, 37-212. 

A note, part consideration of which is the 
sale of intoxicating liquors, is entirely void: 
Kosterv. Seney, 68 N. W., 824. 

But where a note was given for the 
amount due on an account, some of the items 
of which were legal and others illegal as 
being for intoxicating liquors, and the ac
count was continued and payments after
wards made on accounts generally, lield, that 
the note being void, the legal items of ac
count included therein should be regarded 
as still due on account and the subsequent 
payments applied thereto: Quigley v. Duffeyt 
52-610. 

An assignment of a contract against a 
third person, made for intoxicating liquors 
sold in violation of law, is void, and the as
signee cannot recover against such th i rd 
person thereon: Davis v. Slater, 17-250. 

A judgment recovered on a claim founded 
upon the illegal sale of intoxicating liquors 
is not void. The defense must be interposed 
before judgment or it is lost: Smith v. Leddy, 
50-112. 

A person who has sold another intoxicat
ing liquor in violation of law cannot, on the 
ground that the sale is void, recover them 
back in an action of replevin from attaching 
creditors of his vendee. Being particeps 
criminis, the law will leave the seller where 
it finds him: Marienthal v. Shafer, 6-223. 

In an action on a note in which defendant 
pleaded that it was given to him for liquors 
sold in violation of law, held, that an indict
ment against him for nuisance committed in 
the sale of intoxicating liquors was not com
petent evidence in his behalf: Taylor v. Pick
ett, 52-467. 

In an action to foreclose a mortgage 
where the defense was that the notes were 
given for intoxicating liquors sold in viola
tion of law, held, that the burden of proof 
was on defendant to show the alleged 'ille-
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gality, and having failed to do so, it was un
necessary to decide whether this section is 
applicable to a case of this kind or not: Bes-
segieu v. Van Wagenen, 77-351. 

In an action on the bond of an agent for 
the sale of liquors in Iowa on behalf of a 
principal in Wisconsin, held, that as the 
agent had no authority to sell under the 
laws of Iowa, the bond was void: Fred. Miller 
Brewing Co. v. Stevens, 71 N. W., 186. 

Bona fide purchasers: A party claiming 
the benefit of the provision in such section 
protecting bona fide holders for value has 
the burden of showing that he is such holder 
without notice: Bock Island Nat. Bank v. 
Nelson, 41-563. 

An assignee after maturity is not pro
tected: Barlow v. Scott's Adm'rs, 12-63. 

Sale made in another state: A contract 
for the sale of liquors, made in another state, 
with the intention of violating the laws of 
this state, will not be enforced in our courts, 
although good where made: Davis v. Bron-
son, 6-410. 

Where the contract of sale is made out
side of the state, it must, to render the con
tract void, be made to appear affirmatively 
that the vendor intended thereby to enable 
the vendee to violate the laws of this state: 
Wtiitlock v. Workman, 15-351. 
\ It must be shown not only that the vendor 

knew of the laws of this state, but that he 
made the sale with the intention of enabling 
tlje purchaser to violate them: Second Nat. 
Bank v. Curren, 36-555. 

But while mere knowledge on the part of 
the vendor that the purchaser intends to vio
late the liquor law of this state may not viti
ate the sale, yet it is a fact from which the 
jury might infer the intent to enable the 
buyer to violate such law: Tegler v. Shipman, 
33-194, 200. 

Evidence that one of the partners in the 
firm making the sale had been in this state 
before the sale was made and had knowledge 
of the existence of the law in this state with 
reference to the suppression of intemperance, 
held admissible in order to show that he must 
have known that under the ch'cumstances 
stated to him the sale of the liquor by the 
purchaser in Iowa would be illegal: Bind-
skoffv. Curran, 34-325. 

A sale of intoxicating liquors in violation 
of law, made in this state by an agent of a 
firm in another state, is void: Second Nat. 
Bank v. Curren, 36-555; Taylor v. Pickett, 52-
467; Schuenfeldt v. Junkermann, 20 Fed., 357. 

If the order for liquor is taken in this 
state by such agent, but subject to the ap
proval or disapproval of his principal, the 
sale will be held as made in the state where 
the principal resides, and will be enforceable 
in Iowa unless made with intent to violate its 
laws: Tegler v. Shipman, 33-194; Schuenfeldt v. 
Junkermann, 20 Fed., 357. 

Where a sale was made in another state, 
but notes in payment of the purchase money 
were executed in Iowa and forwarded to the 
seller, lield, that the place where the contract 
and delivery was made, and not the place 
where the notes were executed, was the place 
of contract: Whitlock v. Workman, 15-351. 

Where liquors are ordered by mail by a 

resident of one state, the contract is deemed 
made in the place where the order is received 
and the goods delivered to the carrier for 
shipment; and the same rule applies to a 
contract taken by an agent at the place of 
residence of the buyer, but subject to the 
approval of the principal in another state 
from which the goods are to be shipped in 
case of the approval of the contract: Êngs v. 
Priest, 65-232. 

Where it appears that the contract for 
sale of liquor was made in Iowa it will be 
presumed that payment therefor was in
tended to be made and was afterwards made 
at the place where the contract was entered 
into: Connolly v. Scan; 72-223. 

An order or conditional agreement for liq
uor to be executed and filled in another state is 
not a contract in violation of the laws of Iowa: 
Fred Miller Brewing Co. v. Be France, 90-395. 

If the sale in pursuance of which the 
money is paid was made in another state, the 
money paid cannot be recovered although 
the seller intended to assist the buyer in the 
violation of the laws of this state. The con
tract for such a sale would be invalid, but 
the sale is not in violation of the laws of this 
state as provided by this section: Wind v. Her, 
61 N. W., 1001. 

With reference to sales of liquor sent 
into Iowa from another state prior to the 
taking of effect of the act of congress, which 
subjected such commerce to state regulations, 
this section would not be applicable as it 
would be an interference with interstate 
commerce: Ibid. But now see Fred Miller 
Brewing Co. v. Stevens, 71 N. W., 186. 

Where the proposition of a seller in 
another state to the proposed buyer living 
in Iowa was to furnish beer at certain prices 
on the track at the city of the buyer's place 
of business, lield, that an acceptance of such 
a proposition made a contract to be performed 
in Iowa and therefore illegal, the buyer hav
ing no right to engage in the sale of such 
liquors: Gipps Brewing Co. v. Be France, 91-
108. 

Sales under permits: Where orders were 
taken in different parts of the state by a firm 
having authority to sell within a particular 
county, held, that it would be presumed that 
the sale was made in that county, and was 
completed when the orders were taken, unless 
the contrary was made to appear: Gross v. 
Scan; 71-656. 

Where orders for liquors sent to a drug
gist were filled by a third person having a 
permit to sell intoxicating liquors, and that 
fact was known to the purchaser, lield, that 
he could not recover from the druggist 
money paid for liquors the sale of which to 
him was illegal: Hurlburt v. Fyock, 73-477. 

This section refers to sales in violation of 
the liquor law, and not to illegal sales by 
pharmacists. The provision is not for the 
benefit of the vendee: Kohn v. Melcher, 43 
Fed., 641. 

Property in intoxicating liquors and the 
recovjry thereof: While the commerce in 
intoxicating liquor as an article of beverage 
is unlawful, its character as property is not 
thereby destroyed; and where such liquor 
was seized on execution for the debt of one 
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without proving that he owned and kept the 
liquor with a lawful intent: Walker v. Shook, 
49-264. 

In an action against a common carrier to 
recover the value of intoxicating liquors lost 
or destroyed by it, it is necessary for plain
tiff to prove that he owned or possessed such 
liquors with lawful intent (overruling Bow-
en v. Hall, 4-430): Summer v. Cate, 22-585. 

Intoxicating liquors cannot be recovered 
by the owner unless he shows that they were 
in his possession with lawful intent, and that 
he was illegally deprived of them: Funk v. 
Israel, 5-438, 452; and as to action of replevin 
or trespass against officer seizing liquors, 
sec notes to U 2382 and 2413. 

not its owner, held, that the owner might re
cover it by replevin, although it was kept for 
sale in violation of the statute: Monty v. 
Arneson, 25-383. 

That intoxicating liquors are held for an 
unlawful purpose is no answer to an indict
ment for stealing the same: State v. May, 20-
305; nor to an action of trespass for destroy
ing them: Turner v. Hitchcock, 20-310. 

Where liquor had been seized by an 
officer under an information which had sub
sequently been held defective and a return 
of the liquor ordered, held, that in an action 
by the owner against such officer to recover 
damages for a failure to return the property 
as so ordered, the plaintiff could not recover 

SEC. 2424. Requisites of indictment or information—testimony of 
purchaser . In any indictment or information under this chapter, it shall 
not be necessary to set out exactly the kind or quantity of intoxicating 
liquors manufactured, sold, given in evasion of the statute, or kept for sale, 
nor the exact time of manufacture, sale, gift or keeping for sale, but proof 
of the violation by the accused of any provision of this chapter, the substance 
of which violation is briefly set forth, within the time mentioned in said 
indictment or information, shall be sufficient to convict such person; nor shall 
it be necessary in any indictment or information to negative any exceptions 
contained in the enacting clause or elsewhere, which may be proper ground 
of defense; and, in any prosecution for a second or subsequent offense, as 
provided herein, it shall not be requisite to set forth in the indictment or 
information the record of a former conviction, but it shall be sufficient briefly 
to allege such conviction; nor shall it be necessary in every case to prove 
payment in order to prove a sale within the true meaning and intent of this 
chapter, and the person purchasing any intoxicating liquor sold in violation 
of this chapter shall in all cases be a competent witness to prove such sale. 
[C.73, §1549;R., § 1569.] 

Indictment or information: An informa
tion charging defendant with selling intoxi
cating liquors is sufficient: Foreman v. 
Hunter, 5Í-550. 

It is not necessary in an indictment for 
the illegal sale to specify the kind of liquor 
sold: State v. Whákn, 54-753. 

However, if the kind of liquor is specified 
it must be proven as charged: State v. Hes-
ner, 55-494. 

Au information charging defendant with 
selling, etc., is sufficient without stating the 
method in which the sale was accomplished. 
A selling committed in any of the different 
methods referred to by statute constitutes 
one and the same offense: Devine v. State, 4-
443. 

Any information for the offense of illegal 
sales should charge that defendant sold, etc., 
tobóme person, giving the name, if known: 
State v. Allen, 32-491. 

An indictment charging defendant with 
keeping for sale and selling intoxicating 
liquore is good without the allegation that 
they were so kept and sold in violation of 
law: State v. Jordan, 39-387. 

Where the information charges the sales 
of liquor to different persons named, on cer
tain dates, the jury may convict on proof of 

sales to any of the persons named at any time 
within the statute of limitation and prior to 
the filing of the information: State v. John
son, 69-623. 

Negativing exceptions: For applications 
of the general principle that it is not neces
sary in the indictment to negative excep
tions, but that they must be proved by way of 
defense, see State v. Becker, 30-438; State v. 
Miller, 53-84; State v. Curley, 33-359; State 
v. Stapp, 29-551; State v. Collins, 11-141; State 
v. Benecke, 9-203. 

Subsequent convictions: Before defend
ant can be found guilty of the offense of a 
second sale he must be charged, convicted 
and fined for the first offense of selling: 
State v. Leis, 11-416. 

Under an information charging a second 
or third offense and a former conviction, de
fendant may be found guilty of a first offense: 
State v. Ensley, 10-149; State v. Qaffeny, 66-
262. 

In such case the offense of a first sale may 
be regarded as included in the offense of a 
second sale charged in the indictment: Ibid. 

Purchaser as 'witness: The purchaser is 
a competent witness to prove the illegal sale: 
Wakeman v. Chambers, 69-169; Sterling v. 
Juyenheimer, 69-210. 

SEC. 2425. Several counts—second conviction. Informations or 
indictments under this chapter may allege any number of violations of its 
provisions by the same party, but the several charges must be set out in 
separate counts, and the accused may be convicted and punished upon each 
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one as on separate informations or indictments, and a separate judgment 
shall be rendered on each count under which there is a finding of guilty. 
The second or subsequent convictions provided for in this chapter shall be 
convictions on separate informations or indictments, and, unless shown in 
the information or indictment, the charge shall be held to be for a first 
offense. [23 G. A., ch. 35, § 12; 22 G. A., ch. 71, § 14; 20 G. A., ch. 143, § 
10; 17 G. A., ch. 119, § 7; C.'73, § 1540; R., § 1562; C. '51, § 930-1.] 

Any number of violations may be charged have been sustained, or the state should 
in separate counts and a separate conviction have been restricted in the introduction of 
had on each: Walters v. State, 5-507. evidence to such as was intended to sustain 

Under an ordinance providing a punish- a single sale: State v. Van Haltschuherr, 72-
ment for the sale of spiritous, vinous or malt 541. 
liquors not prohibited by statute, held, that An attorney entitled to recover the fee 
more than one offense might be included in provided by \ 2428 can recover but one such 
the same complaint: Jackson v. Boyd, 53-536. fee for each prosecution, although several 

But the first and second, or second and counts for different offenses are embraced in 
third, offenses cannot be charged in the the same information or indictment: Schulte 
same indictment or information: Stale v. Lets, v. Keokuk County, 74-292. 
11-416. Where an infoi-mation for selling intoxi-

The separate counts should show that the eating liquors contained several counts and 
offense charged in each is different from defendant was tried before a justice of the 
those charged in the others, and where a peace and found guilty on the first count, 
number of counts were identical in language held, that by legal inference he was acquitted 
so that the charge in each would be proven on the other counts, and upon an appeal to 
by the same evidence, which would estab- the district court could only be tried on the 
lish that alleged in any of the others, lield, first count: State v. Severson, 79-750. 
that a demurrer to the information should 

S E C . 2426 . Terminat ion of lease. Upon a yiolation of any provision 
of this chapter committed upon real estate occupied by a tenant, his agent, 
servant, clerk, employe or any one claiming under him, the landlord of such 
premises, by himself or agent, within thirty days after a judgment therefor 
is entered of record in any case, civil or criminal, may, in writing, notify 
such agent, tenant, or the person in possession of said leased premises, to 
the effect that he has terminated such lease and demands possession thereof 
within three days after the giving of such notice, and, after the expiration 
of said three days, may recover possession thereof in an action of forcible 
entry and detainer, without further notice to quit, upon proof of the record 
of such judgment and of the giving of such notice, but such termination of 
the lease shall not divest the property of any lien which has attached by 
reason of said judgment. [21 G. A., ch. 66, § 5; 17 G. A., ch. 119, § 8.] 

S E C . 2427 . Ev idence of i l legal s e l l ing or keeping—license . In all 
actions, prosecutions and proceedings under the provisions of this chapter, 
proof of the actual manufacture, sale or gift in evasion of the statute of 
intoxicating liquors by a person not authorized to manufacture, sell or give 
the same shall be presumptive evidence of illegal manufacture or sale, and 
the finding of intoxicating liquors in the possession of one not legally 
authorized to sell or use the same, except in a private dwelling-house which 
does not include or is not used in connection with a tavern, public eating 
house, restaurant, grocery, or other place of public resort, or the finding of 
the same in unusual quantities in a private dwelling-house or its dependen
cies of any person keeping a tavern, public eating house, grocery, or other 
place of public resort, shall be presumptive evidence that such liquors are 
kept for illegal sale. The fact that any person not authorized to keep for 
sale and to sell intoxicating liquors for lawful purposes, engaged in any 
kind of business, has or keeps posted in or about his place of business a 
receipt or stamp showing payment of the special tax levied under the laws 
of the United States upon the business of selling distilled, malt or fermented 
liquors, or shall have paid such special tax for the sale of such liquors in 
this state, shall be presumptive evidence tha t the person owning or control
ling such receipt or stamp, or having paid such special tax, is engaged in 
keeping for sale or selling intoxicating liquors contrary to the provisions of 
this chapter. [21 G. A., ch. 66, § 8, 21 G. A., ch. 113, § 1; 20 G. A., ch. 143, 
§11;C. '73 , § 1542: R., §1583.] 
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Evidence: On proof of the sale of intoxi
cating liquors in defendant's place of busi
ness, the burden is upon him to prove that 
the sales were lawful: State v. Cloughly, 73-
626. 

In a prosecution for the illegal sale it is 
proper to ask a witness whether he pur
chased such liquor of defendant and whether 
he knows of defendant selling such liquor to 
any one. It is also proper to ask a witness 
what defendant's business was: State v.Moben, 
39-424. 

The testimony of a witness in a prosecu
tion for illegal sale that he bought and 
drank in defendant's saloon what, in his 
•opinion, was whisky, held not incompetent 
as being merely an opinion. A man who re
sorts to a saloon for intoxicating liquors may 
be presumed to be qualified to express an 
opinion as to the liquor supplied him: State 
v. Miller, 53-84. 

In a prosecution for the illegal sale of 
liquors, against a party holding a permit, 
the fact of sales being made not being ques
tioned, held, that the burden of proof was 
upon defendant to show that the sales were 
for authorized purposes, and as no such evi
dence was offered, it would be presumed 
that the sales were unlawful: State v. Kriech-
baum, 81-633. 

The provision that the finding, etc., shall 
be presumptive evidence, etc., is not uncon
stitutional: Sanio v. State, 2-165, 214. But 
it would seem that such presumption would 
not attach to liquor in transitu, and it is 
doubtful whether it may be made except 
upon the trial of an indictment or informa
tion. In an action against a carrier for dam
ages for the loss of liquor delivered to it for 
transportation, held, that the carrier could 
not set up as a defense that the keeping of 
such liquor was unlawful: Bowen v. Male; 
4-430; but see Sommer v. Cate, in notes to ? 
2423. 

An instruction that the fact that liquors 
are kept by a person not legally authorized 
to make sales and not in a private dwelling 
house is presumptive evidence of keeping 
for illegal sale, held proper, although de
fendant was a registered pharmacist and en
titled at the time, by law, to keep liquors 
for use in his business, that fact being prop
erly explained in another portion of the 
charge: State v. Shank, 79-47. 

Held, also, that it was proper for the jury 
to consider the quantity of liquor kept by 
defendant in connection with the legitimate 
demands of his business in determining 
whether or not such liquors were kept for 
unlawful purposes: Ibid. 

Instruction in a particular case with ref-

SEC. 2428. Duty of peace officers. Peace officers shall see that all 
provisions of this chapter are faithfully executed within their respective 
jurisdictions, and when informed, or they have reason to believe, that the 
law has been violated, and that proof thereof can be had, they shall file an 
infonnation to that effect against the offending party before a magistrate, 
who shall thereupon proceed according to law. Upon trials of such causes, 
the county attorney shall appear for the state, unless some other attorney, 
selected by the peace officer who filed the information, shall have previously 
appeared. Any peace officer failing to comply with the provisions of this 
section shall pay a fine of not less than ten nor more than fifty dollars, and a 

erence to the presumption from the finding 
of liquors, líela correct: State v. Illsley, 81-49. 

The finding of intoxicating liquors in a 
room occupied and used by defendant is evi
dence tending to connect him with the ille
gal owning and keeping for sale: State v. 
Hah, 91-367. 

The presumption from the finding of in
toxicating liquors is applicable in a prosecu
tion for maintaining a nuisance as well as 
one for illegal sale: Ibid. 

The finding of liquors in the possession of 
a person not authorized to sell them is pre
sumptive evidence that they are kept for 
sale in violation of law: State v. Farley, 87-22. 

Where liquor is found in premises not a 
dwelling house which are in the possession 
of one engaged in the business of unlawfully 
selling the presumption is that such liquors 
are illegally kept for sale and it is not neces
sary for the prosecution to show that de
fendant assented to the illegal use of the 
property over which he had control for the 
keeping of such liquors nor that they were 
kept upon his premises with his knowledge 
and consent: State v. Arie, 64 N. W., 268. 

A person may make a place of public re
sort of his private dwellingand when he does 
so, the finding of intoxicating liquors there 
is presumptive evidence that they were kept 
for illegal sale: State v. Fleming, 86-294. 

The presumption from the keeping of 
liquors in a place of public resort, without a 
right to sell, is that they are kept for unlaw
ful sale: /State v. Severson, 88-714. 

License: Before this act, held no defense 
in a prosecution for selling in violation of 
the state law that defendant held a United 
States internal revenue license to retail 
liquors. Such license does not authorize 
the holder to violate the law of the state: 
State v. McCleary, 17-44; State v. Carney, 20-
82; State v. Stutz, 20-488; /State v. Baughman, 
20-497. 

Nor was the holding of such license a 
circumstance tending to show a violation of 
the state law: /State v. Stutz, 20-488. 

Where defendants claimed to have paid 
a United States revenue tax for the purpose 
of protecting themselves in the sale of liquor 
not intoxicating, but it appeared that they 
had paid such special license while engaged 
in selling intoxicating liquors, and had paid 
it again for the time when they claimed to 
have ceased to sell the intoxicating liquors 
and to be engaged only in the sale of liquors 
not intoxicating, held, that payment of the 
tax was sufficient evidence of keeping intox
icating liquors with intent to sell in violation 
of law: /State v. Schultz, 79-478. 
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conviction shall work a forfeiture of his office. Every peace officer shall give 
evidence, when called upon, of any facts within his knowledge tending to 
prove a violation of the provisions of this chapter, but his evidence shall in 
no case be used against him in any criminal prosecution. The attorney 
selected by a peace officer in accordance with the provisions of this section 
shall receive, for prosecuting such charge before a justice of the peace, five 
dollars, to be taxed as costs in the case. [20 G. A., ch. 143, § 13; 17 G. A., 
ch. 91; C.73, §§ 1551, 3829; R , §§ 1578, 4168; C.'51, § 2561.] 

It is only a peace officer who files an in- A peace officer may select another attor-
formation for the violation of the liquor law ney than the county attorney, and the attor-
that is authorized to select an attorney other ney thus selected will be entitled to the fees 
than the public attorney to prosecute the authorized: Work v. Wapello County, 73-357; 
same and receive fees therefor from the Nichols v. Polk County, 78-137. 
county: Foster v. Clinton County, 51-541. The sheriff, who serves the writ, has no 

A special constable is not such peace offi- authority except that ordinarily pertaining 
cer as that he is authorized to employ an at- to an officer in a civil suit in the name of 
torney at the expense of the county under the state through the county attorney to se-
such circumstances: Ibid. cure an injunction against the maintaining 

The county is not liable for the fees of an of a nuisance, and his representation to the 
attorney in prosecutions upon information landlord, who is joined as defendant, that 
by a private person for illegal sales, but only the proceedings will not be continued against 
for those commenced by peace officers: Blair him will not justify the landlord in relying 
v. Dubuque County, 27-181. thereon: Seddon v. State, 69 N.W., 671. 

SEC. 2429. Attorney's fees. In all actions in equity against persons 
charged with keeping a nuisance, and to abate the same, and all proceedings 
for a contempt for violating any injunction, temporary or permanent, issued 
or decreed therein, the court or judge before whom the same shall be heard 
and determined shall allow the attorney prosecuting such cause a reasonable 
sum for his services, and in case a fine shall be assessed, he shall be allowed 
ten per cent, of the fine collected. [22 G. A., ch. 73, §§ 5, 6; 21 G. A., ch. 
66, §§ 1, 4, 10, 11; 20 G. A., ch. 143, § 14; C 7 3 , § 1553; R , § 1580.] 

The attorney in the case in "which attor- The attorney's fee provided for in this 
ney's fees are taxed is the real party in inter- section is not a charge against the county: 
est with reference to such fees: Farr v. Sea- Sims v. Pottawattamie County, 91-442. 
ward, 82-221. As to attorneys' fees in prosecutions for 

Where the county attorney prosecutes nuisance and in equitable actions for an in-
such action he is entitled to the attorney's junction, see \\ 2384 and 2406. 
fees taxed, in addition to his other compen
sation as county attorney: Ibid. 

SEC. 2430. No release from imprisonment. No person sentenced to 
be imprisoned for non-payment of fines and costs, or either of them, under the 
provisions of this chapter, shall be released from such imprisonment under 
the provisions of this code for the liberation by the sheriff of persons sen
tenced to pay fines and costs only, and to stand committed until sentence be 
performed. [21 G. A., ch. 66, § 4; 20 G. A., ch. 143, §§ 10-12; C.73, §§ 1540, 
1542-3; R , §§ 1562, 1583; C 5 1 , §§ 930-1.] 

See Hanks v. Workman, 69-600. 

SEC. 2431. Evasions. Courts and jurors shall construe this chapter so 
as to prevent evasion. [C.73, § 1554; R , § 1581; C'51, § 929.] 

Applied: Woolheather v. Bisley, 38-486, 491; only sold by him as medicine, and that his 
Church v.Higham, 44-482, 484. license will not protect him for artful sales 

I t is proper to instruct a jury that a of liquor for other purposes than medicine: 
licensed pharmacist selling intoxicating State v. Harris, 64-287. 
liquors must use the utmost good faith and As to evasion by giving, see notes to \\ 
ordinary caution, and show that liquor is 2382, 2384. 

MULCT TAX. 

SEC. 2432. Payment of—lien. Every person, partnership or corpora
tion, except persons holding permits, carrying on the business of selling or 
keeping for sale intoxicating liquors, or maintaining a place where intoxicat
ing liquors aie sold or kept with intent to sell, shall pay an annual tax, to be 
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called a "mulct tax," of six hundred dollars, in quarterly installments as 
hereinafter provided, which tax shall be a lien upon the real property wherein or 
whereon the business is carried on, or where the place for selling or keeping for 
sale is maintained, from the time each installment of tax as hereinafter provided 
shall become due and payable. In case the person carrying on the business 
or maintaining the place is a different person from the owner of the real 
property wherein or whereon the business is carried on or the place main
tained, then the tax shall be payable by the person conducting such business 
or maintaining such place. But such owner may pay such tax at any time 
after the same becomes due and payable for the purpose of releasing his 
property therefrom. Any permit holder selling intoxicating liquors as a 
beverage shall pay the tax provided for in this section. [25 G. A., ch. 62, § 1.] 

The tax may be collected by an ordinary used. I t is in reality a charge or license 
action: Marshall County v. Knoll, 69 N.W., exacted for the privilege of carrying on the 
1146; S. C, 71 N.W., 571. business of vending liquors: Ibid. 

The lien of the tax does not take priority The provisions of the mulct law as origin-
over that of the pre-existing mortgage: ally enacted were not applicable to cities 
Smith v. Show, 66 N.W., 893. under special charter: CUuk v. Riddle, 70 

The sum which is provided to be paid is N.W., 207. [But now see \ 2448.] 
not in fact a tax as the term is generally 

SEC. 3433. Return by assessor. In the months of December, March, 
June, and September of each year, and before the twentieth day of each of 
said months, the assessor of each township, town or city, or assessment dis
trict thereof, shall return to the county auditor a list of persons who are, or 
since the last quarterly return have been, engaged in carrying on within 
said township, town, city or assessment district the business of selling or 
keeping for sale intoxicating liquors, or maintaining any place where such 
liquors are sold or kept for sale, and also a description of the real property 
wherein or whereon such business is carried on or such place is maintained, 
with the name of the occupant or tenant and owner or agent. Any assessor 
wilfully failing to comply with the provisions of this section shall pay a line 
of fifty dollars and costs for each offense. [Same, § 2.] 

SEC. 8434. Blanks. The county auditor shall furnish to each assessor 
the necessary blanks on which shall be returned the list of places where 
intoxicating liquors are sold, with names of the occupants, tenants and 
owners, and also the name of the agent, if there is an agent, of the property. 
[Same, § 8.] 

SEC. 2435. Statement by citizens. Should the assessor for any rea
son fail to perform his duty, any three citizens of the county can, by verified 
statement on information and belief, addressed to the county auditor, procure 
the listing of names and places as above provided, with the same force and 
effect as if done by the assessor. [Same, § 3.] 

SEC. 2436. Quarterly installments—lien—penalty. On the first 
day of January, of April, of July, and of October of each year there shall 
be due and payable from each person returned to the county auditor by the 
assessor, or by three citizens as aforesaid, as a person carrying on the busi
ness of selling or keeping for sale intoxicating liquors, or maintaining a 
place where such liquors are sold or kept for sale, a quarterly installment of 
the mulct tax herein provided for, and the tax due from any person so 
returned by the assessors, or by three reputable citizens, shall be a lien upon 
the real property wherein or whereon such business is returned as being 
carried on or such place maintained, whether the person carrying on such 
business, or maintaining such place, is correctly described or not. If the 
installments of tax due and payable as aforesaid are not paid within one 
month after the same become due and payable, then a penalty of twenty per 
cent, shall be added thereto, together with one per cent, per month there
after until paid. Whoever is assessed under the provisions of this chapter 
shall be liable at least for one quarterly installment of the tax herein pro
vided for, notwithstanding any such person may discontinue the business 
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when so assessed, and notwithstanding the fact he may have been in the busi
ness for a less period than three months; and if he shall continue therein 
for a longer period than three months, he shall be liable for an additional 
quarterly installment, subject to abatement on account of discontinuance of 
the business before the expiration of such second or subsequent quarter. 
[Same, § 11.] 

SEC. 8437. List certified to treasurer. On the last day of December, 
of March, of June, and of September in each year, the county auditor shall 
certify to the county treasurer a complete list of the names of persons 
returned to him by the assessors, or entered on the sworn statements made 
to him by citizens as aforesaid, together with a description in each case of 
the real property wherein or whereon the business is carried on or the 
place maintained, and the name of the occupant or tenant, and the owner or 
agent of such property. [Same, § 10.] 

SEC. 2438. Entry of tax. The county treasurer shall thereupon enter 
upon a book known as the "mulct tax book" a quarterly installment of the 
mulct tax, as due and payable by the person carrying on such business or 
keeping such place, and as a lien and charge upon and against the real 
property wherein or whereon such business is earned on or such place main
tained. [Same, § 10.] 

SEC. 2439. When delinquent—sales for. After the expiration of one 
month from the date when such tax becomes due and payable, if not paid, it 
shall be delinquent and collectible by the treasurer in the same method as 
that in which other delinquent taxes are collectible, and all the provisions as 
to the collection of other delinquent taxes shall apply. Tax sales for such 
delinquent taxes shall also be made on the first Monday in June of each 
year, in the same manner and to the same effect as on the first Monday in 
December, and all the provisions of law as to tax sales in December shall 
apply to such sales in June. When real estate offered at tax sale under 
this section shall be passed for want of bid covering amount of tax due 
thereon, it shall be advertised and sold by the treasurer at next semiannual 
tax sale to the highest bidder. [Same, §§ 12, 13.] 

SEC. 2440. Collection by selling personal property. At any time 
after the quarterly installment of such taxes becomes delinquent, the treas
urer may collect the same by seizing and selling any personal property used 
in connection with the business or in maintaining the place. [Same, § 13.] 

SEC. 2441. Application for remission. At the meeting of the board 
of supervisors next following the listing as aforesaid, application may be 
made to remit the tax, by petition duly verified and filed with the county 
auditor at least eight days before the time set for the consideration of the 
case, and notice for the same length of time must be served on the county 
attorney in writing. The averments of the petition shall be deemed denied, 
and witnesses may be examined, and the chairman of the board, or, in his 
absence or inability to act, any member of the same may administer an oath 
in the same form and of the same effect as to penalties for testifying falsely 
as if administered in court. [Same, § 4.] 

SEC. 2442. Hearing—evidence—appeal. On the application to remit 
the tax, the owner of the property may be heard in support of the same, and 
evidence of the general reputation of the place shall be admissible, and if 
upon the hearing of the case it shall be shown that the petitioner, his agent or 
tenant has paid a retail liquor dealer's internal revenue tax to the United 
States, covering any portion of the time and premises as set forth in the list
ing of said real estate, it shall be prima facie evidence that the person and 
property are subject to the tax. If upon said hearing it be found by a major
ity vote of the board of supervisors that the tax is proper, it shall stand, 
otherwise it shall be remitted, and the board shall enter its order on its rec
ord. Either the petitioner or the county attorney may appeal to the district 
court, and if the petitioner appeals he shall be required to give bond for the 
costs which have accrued, or may accrue in the further progress of the case 
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notice of the appeal shall be served upon the appellee or his attorney, and 
upon the county auditor, within ten days after the decision by the board of 
supervisors; whereupon the auditor shall file a full and complete transcript 
of the record of the proceedings in said cause, together with the original 
paj>ers, in the office of the clerk of the district court in said county. In case 
the finding of the board of supervisors shall be against the tax, and the 
county attorney shall fail to take an appeal to the district coiirt within ten 
days from such finding as above provided, any three citizens of the county 
may take such appeal within ton days thereafter, upon giving a good and 
sufficient bond for costs, and the same proceeding shall be had as if the 
appeal had been taken by the county attorney. The auditor shall charge and 
tax as fees for the transcript and writing up of the record ten cents per hun
dred words. [Same, § 5.] 

SEC. 2443. Remission entered—costs. If the tax is remitted by the 
board of supervisors, and no appeal from such action is taken, or if on an 
appeal to the district court the tax is ordered to be remitted, the auditor 
shall certify the fact to the treasurer, who shall mark the tax on his books 
as remitted, and shall not collect the same, and if an installment of tax has 
already been paid, it shall be refunded by the board of supervisors. If any 
sale of real property has been made for a tax which is afterwards remitted, 
the title of the purchaser shall become void and the amount paid by such 
purchaser shall be refunded by the county. If any application for the 
remission of the tax is refused by the board of supervisors, and no appeal 
therefrom is taken, or if on appeal to the district court the tax is confirmed, 
the costs of the whole proceeding shall be certified by the auditor to the 
treasurer, aud by him added to the tax, and collected as the remainder of 
such tax. [Same, § 5.] 

SEC. 2444. Trial on appeal—judgment against property. On the 
appeal the trial shall be conducted as an equitable cause, and the first term 
shall be the trial term. Should it appear, either on the trial before the 
board of supervisors or in the district court, that there have been sales of 
intoxicating liquors made in or upon the premises listed for taxation, the 
tax shall be confirmed against the person, corporation or partnership con
ducting the business, and if it appears that the wrong name or an alias has 
been used, then the record and assessment list may be amended and the 
true name inserted; and if it shall appear at such trial that the owner or his 
agent knew, or by the use of reasonable care or diligence might have known, 
of the sales of intoxicating liquors as afox-esaid, the tax shall be confirmed 
against the property by an order of record, and the clerk of the district 
court shall certify such fact to the county auditor, with the amount of costs 
made in the trial of the case. [Same, § 6.] 

SEC. 2446. Tax divided and apportioned. The revenue derived 
from the tax provided for in this chapter shall be paid into the county treasury, 
•one-half to go into the general county fund, and the remainder to be paid over 
to the municipality in which the business taxed is conducted. If such busi
ness is conducted outside the limits of a city or town then the tax now in 
hands of county treasurers, or that shall hereafter be collected from such 
business, shall be apportioned as follows: One-half to the general county 
fund and the other one-half to the cloi-k of the township in which such busi
ness is conducted. The clerk of the township shall apportion the amount so 
received by him equally among the road supervisors of the territory of the 
township outside of the city or town, to be by said road supervisors expended 
for the improvement of the roads of the districts. In counties where a tax 
on the traffic in intoxicating liquors is paid into and belongs to the county 
treasury, and when there is a surplus in the general fund, the board of 
supervisors may transfer such surplus, not exceeding the amount of such 
liquor taxes, to the county road fund, and expend the same upon the roads 
•of the county. [26 G. A., ch. 25; 25 G. A., ch. 62, § 14.] 
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{The provision in brackets was enacted by a special statute which took effect by publi
cation . . . . , 1897, and it is added to section 2445 as pertaining to the same subject matter.} 

In the original act there was an omission and a school district township was not en-
to provide the disposition that should be titled to such portion of the tax, not being 
made of one half of the revenue when the a "municipality" although a public corpora-
place taxed was not within a city or town tion: District l"p v. Franm, 70N.W., 721. 

SEC. 2446. Du ty of county at torney. It shall be the duty of the 
county attorney of each county to see that the provisions of this chapter 
relating to the mulct tax are enforced, and the district court or any judge 
thereof shall suspend or remove from office any county attorney who shall 
wilfully x'efuse or neglect to perform any such duty. Such suspension or 
removal may be made upon application of any citizen residing in the county, 
but shall not take place except upon due notice to said officer and trial in 
court, and the provisions of this section shall apply to assessors, county 
treasurers and members of boards of supervisors whose duty it is to enforce 
them. [25 G. A., ch. 62, § 15.] 

SEC. 2447. Effect of payment . Nothing contained in this chapter so 
far as it relates to the mulct tax shall be in any way construed to mean that 
the business of the sale of intoxicating liquors is in any way legalized, nor 
as a license, nor shall the assessment or payment of any tax for the sale of 
liquors as aforesaid protect the wrongdoer from any penalty now provided 
by law, except as provided in the next section. [Same, § 16.] 

The business of selling liquor in conform- plead or prove that the mulct law by which 
ity with the provisions of the mulct law is a the penalties of the prohibitory law are sus-
lawful business and a landload who pays the pended under certain circumstances is not in 
mulct tax on failure cf the tenant to do so as force in the particular locality in which the 
required by the terms of the lease can re- nuisance is alleged to exist, nor is it neees-
cover the amount of the tax paid in an action sary to plead cr prove that some cf the pro-
against the tenant: McJteever v. Beacom, 70- visions of such law have been violated. The 
N. W., 112. penalties, forfeitures and rigors of the pro-

By violating the provisions of the mulct hibitory law are suspended only upon certain 
law as to selling on Sunday the seller subjects conditions, the existence of which defendant 
himself to the penalties of the prohibitory must plead and prove: State v. Van Vliet, 61 
law: Cotant v. Bob.son, 67 N. W., 255. N. W., 241. 

The prohibitory law has not been repealed The word "pena l t i es" as employed in 
and the burden is upon the seller to show this section is not used in a technical sense, 
facts which constitute a bar to a proceeding but covers all of the prohibitory features of 
for violation of such law: ffitchie v. Zalesky, the law before in force, for the suppression 
67 N. W., 399. of the saloon, whether by way of fines and an 

In a proceeding to enjoin the maintenance imprisonment or by injunction and fines for 
of a liquor nuisance, it is not necessary to violation thereof: Ibid. 

SEC. 2448. W h e n a bar—conditions. In any city, including cities 
acting under special charters, of five thousand or more inhabitants, no pro
ceeding shall be maintained against any person who has paid the last pre
ceding quarterly assessment of mulct tax, nor against any premises as a 
nuisance on account of the selling or keeping for sale therein or thereon, by 
such person, of such liquors, provided the following conditions are complied 
with; and in any city of over twenty-five hundred and less than five thousand 
inhabitants, when a written statement of consent that intoxicating liquors 
may be sold in such city, signed by eighty per cent, of the voters residing in 
such city, voting therein at the last preceding election, as shown by the poll 
list of said election, shall have been filed with the county auditor, and shall 
by the board of supervisors at a regular meeting, or at a special meeting 
called for that purpose, have been held sufficient, and its findings entered of 
record, which statement when thus found sufficient, shall be effectual for the 
purpose herein contemplated until revoked, said city shall come within the 
provisions of this section: 

1. Statement of consent—action of supervisors. A written statement of 
general consent that intoxicating liquors may be sold in such city, signed 
by a majority of the voters residing in such city, voting therein at the last 
preceding election, as shown by the poll list of said election, shall have been 
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filed with the county auditor and shall, by the board of supervisors, at a reg
ular meeting, have been held sufficient, and its finding entered of record, 
wJiich statement when thus found sufficient, shall be effectual for the pur
pose herein contemplated, until revoked, as hereinafter provided. 

2. Resolution of council—consent of property owners—officers barred—limits. 
The person appearing to pay the tax shall file with the county auditor a 
certified copy of a resolution regularly adopted by the city council, consent
ing to such sales by him, and a written statement of consent from all the 
resident freeholders owning property within fifty feet of the building where 
said business is carried on. But in no case shall said business be conducted 
by any person holding any township, town, city or county office, or within 
three hundred feet of any church building or school-house, nor within one-
half mile of the place where any agricultural fair is being held. 

3. Bond. He shall file with the county auditor, to be approved by the 
clerk of the district court, a bond to the county, in the sum of three thou
sand dollars, conditioned upon the faithful observance of all the provisions 
of this chapter relating to the mulct tax, and for the payment of all damages 
that may result from the sale of intoxicating liquors upon the premises 
occupied by the obligor. Said bond shall be signed by himself as principal, 
and by two sureties who shall qualify each in double the amount of the bond, 
and neither of whom shall be surety on any other like bond. 

4. Place of sale. Said selling or keeping for sale of intoxicating liquors 
shall be canned on in a single room having but one entrance or exit, and tha t 
opening upon a public business street. The bar where liquors are furnished 
shall be in plain view from the street, unobstructed by screens, blinds, painted 
windows or any other device. There shall be no chairs, benches, nor any other 
furniture in front of the bar, and only such behind the bar as is necessary 
for the attendants. A list of names of all persons employed about the place 
shall be filed with the county auditor, and no persons shall be permitted behind 
the bar except those whose names are so listed. 

5. Conduct. The place shall be conducted in a quiet, orderly manner. 
6. Gaming and amusements. There shall be no gambling or gaming with 

cards, dice, billiards or any other device, nor any music, dancing or other 
form of amusement or entertainment, either in the room whore said business 
is carried on or in any adjoining room or building controlled by the person, 
par tnership or corporation carrying on said business. 

7. Obscene pictures. There shall be no obscene or impure decorations, 
inscriptions, placards or any such thing in the place. 

8. Females. No female shall be employed in the place. 
9. Opening and closing. The place shall not be open nor any sales be made 

earlier than five a. m. nor later than ten p . m. on any day. I t shall not be 
open at all, nor shall any sales be made, on the first day of the week, com
monly called Sunday, nor on any election day or legal holiday, nor on the 
evening of such days. 

10. Minors, drunkards, intoxicated persons. No minor, drunkard or intoxi
cated person shall be allowed in the room, and no sales of intoxicating liquors 
shall be made to any minor, drunkard or intoxicated person, or knowingly 
to any person who has taken any of the so-called " c u r e s for drunkenness. " 

11. Written notice not to sell. No sale of intoxicating liquors shall be 
made to any person whose wife, husband, parent, child, brother, sister, guar
dian, ward over fourteen years of age, or employer, shall by writ ten notice 
forbid such sales. 

12. Payment of tax. If the name of a person desiring to carry on the 
business of selling or keeping for sale intoxicating liquors, or maintaining a 
place where such liquors are sold or kept for sale, has not been entered by 
the auditor on the list of such persons as hereinbefore provided for, or if 
the property wherein or whereon such business is to be conducted has not 
likewise been entered by the auditor on such list, then the name of such per
son and the description of such property shall be entered upon such list by 
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the treasurer, and a quarterly installment of tax shall be paid as though the 
name of such person and the description of such property had been duly 
entered upon such list at the last preceding quarterly assessment for such 
purpose. [Same, § 17; 18 G. A., ch. 82; 18 G. A., ch. 147; 17 G. A., ch. 119, 
§2; C. 73, §1114.] 

Constitutionality: This statute is not un
constitutional on the ground that it involves 
a delegation of legislative authority to the 
people, nor on the ground that ius purpose is 
not sufficiently expressed in the title, nor on 
the ground that it is a local law and one not of 
uniform operation: State ex rel. v. Forkner, 
62 N. W.,772. 

The statute is not unconstitutional as an 
infringement of the pardoning power of the 
governor. It is competent for the legisla
ture to provide that under certain condi
tions criminal proceedings shall be barred: 
Ibid. 

Statement of consent: The signing of a 
petition of consent by a majority of the elect
ors in a city does not of itself bar the prose
cution for violation of the prohibitory law 
but is simply a condition precedent to the 
authority of the city council to act in the 
matter. After such consent is obtained the 
council may grant permission to sell under 
the conditions imposed by the statute and 
other conditions imposed by the council as 
it may see fit: I bid. 

The requirement as to a written state
ment of consent signed by the majority of 
the voters, etc., held complied with by a 
statement entitled "petition and consent 
under \ 17 known as the mulct law" ad
dressed to the county auditor and reciting 
that " the undersigned residents and voters 
of, etc., respectfully petition and consent 
that said city of etc., shall be put under the 
operation of the provision of said law as 
early as practicable: ' State v. Mateer, 62 N. 
W., 684. 

Sufficiency of statement: The duty is not 
imposed upon the auditor of determining 
before filing a statement of consent that it is 
sufficient. The filing of the statement is not 
conclusive adjudication of its sufficiency by 
the auditor, and one who relies upon such 
consent must allege and prove the fact that 
it complies with the requirements of the law. 
The act of the auditor has no judicial signi
ficance but is merely ministerial. Neither is 
the auditor required to make collateral in
quiries as to whether the signatures are 
genuine or the number of names is sufficient. 
State v. Ashert, 63 N. W., 557. 

The law seems to contemplate that state
ment of consent shall be signed by those only 
who voted at the last general election in the 

The filing by those who have already 
signed a petition for consent withdrawing 
such consent throws no duty upon the audi
tor: Ibid. 

The statement of consent does not operate 
to relieve parties who have complied with 
the conditions from the payment of taxes. 
Nothing excuses the seller from the payment 
of such taxes. The observance of these pro
visions only operates as a bar to prosecutions 
under the provisions of prior laws: Ibid. 

Consent of adjacent property owners: 
The provision as to statement of consent from 
resident freeholders owning property within 
fifty feet of the premises where said business 
is carried on, refers to the premises actually 
used for the sale of intoxicating liquors and 
not to the whole building in which a saloon 
is situated if other portions of the building 
or lot are used for a distinct purpose: Slate 
v. Mateer, 62 N.W., 684. 

The "resident free-holders" referred to 
in such provision are owners of property liv
ing within the limits of the city, it is not 
necessary that they reside upon premises 
within fifty feet of the place used as a saloon: 
Ibid. 

The "resident freeholders" owning prop
erty within fifty feet of the place of business 
who are required to sign written consent in
clude only freeholders resident in the city 
by which the license is granted: State v. 
Greenway, 61 N.W., 239. 

Proximity to church or school-house: 
The three hundred feet referred to are to be 
measured in a straight line between the two 
buildings and not by the nearest and most 
direct way of getting from one to the other: 
State v. Grcemeay, 61 N.W., 239. 

Bond: The bond required by this section 
binds an obligor for the payment of the tax 
assessed: Marshall County v. Knoll, 69 N W., 
1146. 

Regulations: The requirement that the 
keeping for sale and soiling shall be in a 
single room having but one entrance and 
exit is applicable to wholesale as well as 
retail dealers, at least so far as such whole
sale dealers sell or give away liquor by the 
glass: Ritchie v. Zalesky, 67 N. W., 399. 

If sales are made on Sunday, the seller is 
subject to the penalties of the prohibitory 
law: Cotant v. Hobson, 67 N. "W., 255. 

state: Ibid. 

SEC. 2449. Cities under Ave thousand and towns. In order that 
any city or town or city acting under special charter of less than five thou
sand inhabitants may come within the provisions of the preceding section, 
except as is otherwise provided, the following additional condition must be 
complied with: A written statement of general consent shall be filed with 
the county auditor, signed by sixty-five per cent, of all of the legal voters 
who voted at the last preceding general election, as shown by the poll list of 
said election, residing within such county and outside of the corporate limits 
of cities having a population of five thousand or over; but no such statement 
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of general consent shall be construed as a bar to proceedings against persons 
selling intoxicating liquors in towns situated in townships of which less than 
a majority of the voters of the township, including the town, have signed 
the statement of general consent; nor shall it be construed as a bar in any 
town in which a majority of the voters do not sign said statement. [25 G. 
A., ch. 62, § 18.] 

S E C . 2450 . Sufficiency of statement—finding—appeal. All state
ments of general consent, filed with the county auditor as provided in the 
two preceding sections, shall be publicly canvassed by the board of super
visors, at a regular meeting, at least ten clear days notice of such intended 
canvass having been previously published by the county auditor in the 
official newspapers of the county, and its finding as to the result in the city 
having over five thousand inhabitants, or the county, as the case may be, 
and the various towns and townships therein, shall be entered of record. 
And such finding shall be effectual for the purpose herein contemplated 
until revoked as herein provided. If the board shall find the statement suf
ficient, any ci tken of the county may, within thirty days thereafter, upon 
filing a sufficient bond for the costs, file with the clerk of the district court 
a general denial as to the statement of general consent, or any par t thereof, 
whereupon the county attorney shall cause notice thereof to be served upon 
the person or persons filing said statement of consent Avith the county 
auditor, and said par ty shall within ten days file with said clerk a bond con
ditioned to pay the costs of the hearing in the district court, in a sum to be 
fixed by the clerk of said court. If such bond be filed, then the auditor 
shall certify the statement of consent and all papers and records to the 
district court, where the matter shall be tried de novo, the county attorney 
appearing for the state, but if no bond be filed, then the order of the board 
of supervisors finding the statement of general consent sufficient shall be 
considered and treated as set aside and null and void. The costs in all 
cases of appeal shall be taxed against the losing party. Should the 
board of supervisors find the statement of general consent insufficient, 
any party aggrieved may appeal therefrom to the district court by filing, 
within thirty days thereafter, with the clerk of said court a sufficient bond 
for the costs. Upon the filing and approval of said bond, the auditor shall 
certify the statement of consent and all papers and records to the district 
court, where the matter shall be tried de novo. All costs shall be taxed 
against the appellant, whether the finding of the board is sustained or 
reversed, and in such actions the county attorney shall appear and defend 
the finding of the board. Only one statement of general consent from any 
county, city or town, or city or toAvn acting under special charter , therein 
entitled to file the same, shall be canvassed by the board of supervisors in 
any one year. 

S E C . 2451. Forfei ture or revocat ion. Whenever any of the con
ditions of the third preceding section shall be violated, or whenever the 
council of the city or town or city acting under special char ter shall by a 
majority vote direct it, or whenever there shall be filed with the county 
auditor a verified petition, signed by a majority of the voters of the said 
city, town, or city acting under special charter, or county, as the case may 
be, as shown by the last general election, requesting it, then the bar to pro
ceedings as provided in the second preceding section shall cease to operate, 
and the persons engaged in the sale of intoxicating liquors shall be liable to 
all of the penalties provided in this chapter. [25 G. A., ch. 62, § 19.] 

S E C . 2452 . Fa l se s ignatures—time of s igning . The signing the 
name of another to any statement of general consent provided for in the 
sections of this chapter relating to the mulct tax shall be punishable as 
forgery, and every such statement shall be accompanied by the affidavit of 
some reputable person, showing that said person personally witnessed the 
signing of each name appearing thereon, and any false statement contained 
in such affidavit shall be punishable as perjury, and all provisions of law 
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relative to the bribery of voters are hereby made applicable to the bribery 
of signers to any such statement of general consent. All statements of 
general consent shall show the voting precinct of the signers thereof, and 
date of signing, and no name shall be counted that was not signed within 
thirty days prior to the filing of said statement of general consent. [Same, 
§20.] 

SEC. 2453. Inspection of papers. The county auditor shall keep, for 
inspection by any citizen who may desire it, all papers required by the sec
tions of this chapter relating to the mulct tax to be filed with him, and any 
failure or refusal on his part to do so shall be punished by a fine of one hun
dred and fifty dollars for each offense. [Same, § 21.] 

SEC. 2464. Assessment or payment not evidence—place of prose
cution. The assessment and the payment of the mulct tax shall not be used 
as evidence against such person, partnership or corporation in any suit, 
either at law or equity, in any of the courts of this state or of the United 
States. The exclusive jurisdiction for punishment of all offenses under this 
chapter shall be in the county wherein the crime may have been committed. 
[Same, § 23.] 

SEC. 2455. Additional taxes and regulations. For the purpose of 
protecting the property of the municipality and its inhabitants, and of pre
serving peace and good order therein, cities and towns and cities acting 
under special charters shall have power to levy and collect additional taxes, 
and to adopt from time to time rules and ordinances for further regulating 
and controlling such traffic, not in conflict with the provisions of this chap
ter. [Same, § 24.] 

Inasmuch as this section evidently con- organized under the general incorporation 
fers additional powers on cities it indicates act are not to be construed as affecting cities 
that the intention of the legislature was that under special charter unless specially so 
the whole statute as originally enacted should provided: Clark v. ffiddle, 70 Ñ. W., 207. 
not be applicable to cities under special char- [But now cities under special charter are 
ter, inasmuch as statutes relating to cities specifically included; see i 2448.] 

P E R M I S S I O N T O M A N U F A C T U R E . 

SEC. 2466. Granted on statement of consent. Whenever the council 
of any city containing a population of five thousand or more shall, upon a 
written statement of consent of fifty per cent, of the legal voters who voted 
at the preceding general election, grant its consent to manufacture within 
the limits of such city, for sale, spirituous, malt and vinous liquors as here
inafter provided; or, whenever the board of supervisors of any county shall, 
upon a written statement of consent of sixty-five per cent, of the legal voters 
who voted at the preceding general election, residing in said county and 
without the limits of any such city, grant consent to manufacture, within the 
limits of any city or town of less than five thousand population in such 
county, spirituous, malt or vinous liquors for sale as hereinafter provided, 
any person, partnership or corporation within such city, containing a popu
lation of five thousand or more, or any city or town containing a population 
of less than five thousand, as the case may be, manufacturing or selling any 
spirituous, malt or vinous liquors at wholesale and to dealers only, or any 
carrier transporting the same, shall be exempt from any and all penalties 
now provided by law for manufacturing, selling or transporting spirituous, 
malt or vinous liquors; but no spirituous or malt liquors shall be sold or 
shipped in quantities of less than four gallons or an eighth of a barrel, con
tained in a single case, vessel or package; and no such vinous liquors shall 
be sold or shipped in less quantities than two dozen pints or one dozen quarts 
in any one case or package. 

SEC. 2467. In cities under five thousand or towns. Manufacturing 
of liqiiors, mentioned in the preceding section, shall not be carried on in 
any city or town of less than five thousand inhabitants unless fifty per cent. 
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of the legal voters who voted at the preceding election have signed such 
statement of consent. 

SEC. 2458. Sufficiency of statement—finding—appeal. Any city 
council or board of supervisors, as the case may be, at any special or regular 
meeting, shall determine the legality and sufficiency, as herein provided, of 
any such written statement of consent to manufacture such liquors, and 
from such determination such person, partnership or corporation, or county 
attorney, may appeal to the district court, in which the matter shall be tried 
and disposed of as an equitable action. 

SEC. 2459. Limits—obligations enforced. No establishment or 
building for manufacturing any of such liquors herein contemplated shall 
be erected within three hundred feet of any school-house or building com
monly used for school purposes, or academy, or college, or of any church or 
usual place of worship of any religious organization, and all obligations 
incurred by reason of the manufacture, sale or transportation of any liquors 
as specified in the third preceding section of this chapter shall be enforce
able in the courts of this state. 

SEC. 2460. Drinking or retailing on premises. Any person, part
nership or corporation operating any brewery, distillery or place where 
wine is manufactured, permitting any drinking of such products or selling 
the same at retail upon the premises of any such manufacturing establish
ment, shall forfeit the exemption hereby contemplated to be granted. 

SEC. 2461. Only in cities and towns where selling permitted. 
Such consent to manufacture shall be granted only in such cites or towns as 
shall have granted permit to sell spirituous, malt and vinous liquors under 
the provisions of this chapter. 

CHAPTER 7. 
OF FIRE COMPANIES. 

SECTION 2462. Exemptions. Any person while an active member of 
any fire engine, hook and ladder, hose, or any other company for the extin
guishment of fire, or the protection of property at fires, under the control of 
the corporate authorities of any city or town, shall be exempt from the per
formance of military duty and labor on the roads on account of poll tax, and 
from serving as a juror. Any person who has been an active member of 
such company in any city or town as aforesaid, and has faithfully discharged 
his duties as such for the term of ten years, shall thereafter be exempt from 
military duty in time of peace, from serving as a juror, and from labor on 
the roads. [C. 73, § 1560; R., § 1763.] 

SEC. 2463. Certificate of ten years' service. Any person who has thus 
served in any company for the term of ten years shall receive from the fore
man of the company of which he shall have been a member a certificate to 
that effect, and on its presentation to the clerk he shall file the same in his 
office and give his certificate, under the corporate seal, to such person, set
ting forth the name of the company of which such person was a member and 
the duration of such membership, which certificate shall be received in all 
courts as evidence that the person legally holding the same is entitled to 
such exemption. [C.73, § 1561; R., § 1764.] 

SEC. 2464. Certificate of exemption from working roads. To entitle 
a person to exemption from labor on the roads before the expiration of the 
term of ten years, he shall, on or before the first day of April of each year, 
file with the clerk of the city or town a certificate, signed by the foreman of 
the company of which he is a member, that the holder thereof is an active 
member of said fire company, and thereupon the clerk shall enter said exemp
tion upon the street tax list for that year. [C. 73, § 1562.] 

55 
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SEC. 2465. Misrepresentation or false certificate. Any person who 
shall by misrepresentation, or by the use of a false certificate or the certifi
cate of any other person, endeavor to avail himself of the benefits of this 
chapter, upon conviction thereof, shall be imprisoned in the county jail for 
a period of not more than six nor less than one month, and pay a fine of not 
less than ten nor more than one hundred dollars. [C. 73, § 1563; R., § 1765.] 

SEC. 2466. In ju ry to fire apparatus. If any person willfully destroy 
or injure any engine, hose carriage, hose, hook and ladder carriage, or other 
thing used and kept for the extinguishment of fires, he shall, upon convic
tion, be imprisoned in the penitentiary for a period of not less than one 
nor more than three years. [C. 73, § 1564; R., § 1766.] 

SEC. 2467. Removal of fire apparatus. No person shall remove any 
engine or other apparatus for the extinguishment of fire from the house or 
other place where it is kept or deposited, except in time of fire or alarm 
thereof, unless authorized so to do by the president, director or foreman of 
the company to whom the same shall belong. Any person violating the pro
visions of this section shall forfeit and pay a sum of not less than five dol
lars, nor more than twenty dollars, to be sued for and recovered in the name 
of the state for the use of the school fund, before any mayor or magistrate 
of the city or town wherein the offense was committed. [C.73, § 1565; R., 
§ 1767.] 

SEC. 2468. False alarms. If any person or persons cause or give a 
false alarm of fire, by setting fire to any combustible material, or by crying 
or sounding an alarm, or by any other means, without cause, he shall forfeit 
and pay a sum of not less than five nor more than twenty dollars, to be 
recovered for the use and in the manner provided in the preceding section. 
[C.73, §1566; R., §1768.] 

CHAPTER 8. 

OF THE BUREAU OF LABOR STATISTICS. 

SECTION 2469. Commissioner. The bureau of labor statistics shall 
be under the control of a commissioner, biennially appointed by the gov
ernor by and with the advice and consent of the executive council, whose 
term of office shall commence on the first day of April in each even-numbered 
year and continue for two years, and until his successor is appointed and 
qualified. He may be removed for cause by the governor, with the advice 
of the executive council, record thereof being made in his office; any vacancy 
shall be filled in the same manner as the original appointment. He shall 
give bonds in the sum of two thousand dollars with sureties to be approved 
by the governor, conditioned for the faithful discharge of the duties of his 
office, and take the oath prescribed by law. He shall have an office in the 
capital, safely keep all records, papers, documents, correspondence, and 
other property pertaining to or coming into his hands by virtue of his office, 
and deliver the same to his successor, except as hereinafter provided. [20 
G. A., ch. 132, §§ 1-4.] 

SEC. 2470. Duties—report. The duties of said commissioner shall be 
to collect, assort, systematize and present in biennial reports to the governor 
statistical details relating to all departments of labor in the state, especially 
in its relations to the commercial, social, educational and sanitary con
ditions of the laboring classes, and to the permanent prosperity of the 
mechanical, manufacturing and productive industries of the state; and he 
shall, as fully as practicable, collect such information and reliable reports 
from each county in the state, the amount and condition of the mechanical 
and manufacturing interests, the value and location of the various manufac
turing and coal productions of the state, also sites offering natural or 
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acquired advantages for the profitable location and operation of different 
branches of industry; he shall, by correspondence with interested parties in 
other par t s of the United States, impart to them such information as may 
tend to induce the location of mechanical and producing plants within the 
state, together with such other information as shall tend to increase the 
productions, and consequent employment of producers; and in said biennial 
report he shall give a statement of the business of the bureau since the last 
regular report, and shall compile and publish therein such information as 
may be considered of value to the industrial interests of the state, the 
number of laborers and mechanics employed, the number of apprentices in 
each trade, with the nativity of such laborers, mechanics' and apprentices ' 
wages earned, the savings from the same, with age and sex of laborers 
employed, the number and character of accidents, the sanitary condition of 
institutions where labor is employed, the restrictions, if any, which are pu t 
upon apprentices when indentured, the proportion of married laborers and 
mechanics who live in rented houses, with the average annual rental, and 
the value of property owned by laborers and mechanics; and he shall include 
in such report what progress has been made with schools now in operation 
for the instruction of students in the mechanic ar ts , and what systems have 
been found most practical, with details thereof. Such report shall not con
tain more than six hundred, printed pages, and shall be of the number, and 
distributed in the manner, provided by law. [Same, § 5.] 

S E C . 2471. P o w e r to secure ev idence . The commissioner of the 
bureau of labor statistics shall have the power to issue subpoenas, administer 
oaths and take testimony in all matters re la t ing to the duties herein required 
by said bureau, said testimony to be taken in some suitable place in the 
vicinity to which testimony is applicable. Witnesses subpoenaed and testi
fying before the commissioner of the bureau shall be paid the same fees as 
witnesses before a justice's court, such payment to be made out of the con
t ingent fund of the bureau in advance, but such expense for witnesses shal l 
not exceed one hundred dollars annually. Any person duly subpoenaed 
under the provisions of this section, who shall wilfully neglect or refuse to 
attend or testify at the time and place named in the subpoena, shall be 
deemed guil ty of a misdemeanor, and, upon conviction thereof before any 
court of competent jurisdiction, shall be punished by a fine not exceeding 
fifty dollars and costs of prosecution, or by imprisonment in the county jail 
not exceeding thir ty days: provided, however, tha t no witness shall be com
pelled to go outside the county in which he resides to testify. [26 G. A., 
ch. 86, § 2; 20 G. A., ch. 132, § 6.] 

S E C . 2 4 7 2 . R ight to enter premises . The commissioner of the bureau 
of labor statistics shall have the power, upon the complaint of two or more 
persons, or upon his failure to otherwise obtain information in accordance 
with the provisions of this chapter, to enter any factory or mill, workshop, 
mine, store, business house, public or private work, when the same is open 
or in operation, upon a request being made in writing, for the purpose of 
gather ing facts and statistics such as are contemplated by this chapter, and 
to examine into the methods of protection from danger to employes, and the 
sanitary conditions in and around such buildings and places, and make a 
record thereof; and any owner or occupant of such factory or mill, work
shop, mine, store, business house, public or pr ivate work, or any agent o r 
employe of such owner or occupant, who shall refuse to allow any officer or 
employe of said bureau to so enter, or who shall hinder him, or in any way 
deter nim from collecting information, shal l be deemed guil ty of a misde
meanor, and, upon conviction thereof before any court of competent juris
diction, shall be punished by a fine of not exceeding one hundred dol lars 
and costs of prosecution, or by imprisonment in the county jail not exceed
ing th i r ty days. [26 G. A., ch. 86, § 3.] 

S E C . 2 4 7 3 . Meaning of terms . The expressions " f ac to ry , " " m i l l , " 
" w o r k s h o p , " " m i n e , " " s t o r e , " "bus iness house , " and "publ ic or pr ivate 



868 
§§ 2474-2476 BUREAU OP LABOR STATISTICS. Tit. XII, Ch.. 8. 

work," as used in this chapter, shall be construed to mean any factory, mill, 
workshop, mine, store, business house, public or private work, where five 
or more wage-earners are employed for a certain st ipulated compensation. 
[Same, § 4.] 

S E C . 2474 . Reports to bureau. I t shall be the duty of every owner, 
operator or manager of every factory, mill, workshop, mine, store, business 
house, public or private work, or any other establishment where labor is 
employed, as herein provided, to make to the bureau, upon blanks furnished 
by said bureau, such reports and re turns as said bureau may require for the 
purpose of compiling such labor statistics as are comtemplated in this 
chapter; and the owner, operator or business manager shall make such reports 
or returns within sixty days from the receipt of blanks furnished by the com
missioner, and shall certify under oath to the correctness of the same. Any 
owner, operator or manager of such factory, mill, workshop, mine, store, 
business house, public or private work, as herein stated, who shall neglect 
or refuse to furnish to the commissioner of labor such reports or returns as 
may be required by the following blank, shall be deemed guilty of a misde
meanor, and,upon conviction thereof, shall be punished by a fine not exceed
ing one hundred dollars and costs of prosecution, or imprisoned in the county 
jaü not exceeding thirty days. 

B L A N K . 

Name of firm or corporation? Number of hands employed 
during year ending December thirty-first? Males? Females? 

Apprentices? Total amount of wages paid during year 
ending December thirty-first? $ Total amount of wages paid 
previous year? $ Any general increase or reduction of wages dur
ing the past year? If so, what per cent, of increase or reduction? 
Cause of increase or reduction? Any increase or decrease of busi
ness during past year? "What means are provided for the escape of 
employes in case of fire? What measures are taken to prevent 
accident to employes from machinery? How are buildings 
ventilated? Are separate water-closets and wash-rooms pro
vided for the different sexes? Number of weeks during past year 
business was run on full time with full force? Number of weeks dur
ing past year business was run on short time or with reduced force? 
Number of weeks during past year business was suspended? Num
ber of strikes during year ending December thirty-first? Number 
involved? Alleged cause? Result? How 
many days did strike continue, and what was loss of wages in consequence 
thereof? "Was any property destroyed, and, if so, its value? 

[Same, § 5.] 
S E C . 2475 . U s e of information. In the reports of the commissioner 

no use shall be made of names of individuals, firms or corporations supply
ing the information called for by sections twenty-four hundred and 
seventy and twenty-four hundred and seventy-one of this chapter, such 
information being deemed confidential and not for the purpose of dis
closing personal affairs; and any officer or employe of the bureau of labor 
statistics violating this provision shall be deemed guilty of a misdemeanor, 
and, upon conviction thereof, shall be fined in a sum not exceeding five 
hundred dollars and costs of prosecution, or by imprisonment in the county 
jail not exceeding one year. [Same, § 6.] 

S E C . 2476 . Reports and records preserved. No report or return 
made to said bureau in accordance with the provisions of this chapter, and 
no schedule, record or document gathered or returned by its officers or 
employes, shall be destroyed within two years of the collection or receipt 
thereof. At the expiration of two years all records, schedules or papers 
accumulating in said bureau during said period that may be considered of 
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no value by the commissioner may be destroyed, provided the authority of 
the executive council be first obtained for such destruction. [Same, § 7.] 

SEC. 2477. Compensation and expenses. Said commissioner shall 
receive a salary of fifteen hundred dollars per annum, and shall be allowed 
a deputy at a salary of one thousand dollars per annum in lieu of clerk hire, 
payable monthly, and necessary postage, stationery and office expenses; 
the said salary and expenses to be paid by the state as the salaries and 
expenses of other state officers are provided for. The commissioner, or any 
officer or employe of the bureau of labor statistics, shall be allowed, in 
addition to their salaries, their actual and necessary traveling expenses 
while in the performance of their duties; said expenses to be audited by the 
executive council and paid out of the general fund of the state upon a 
voucher verified by the commissioner; provided that the total of such 
expenses for officers and employes shall not exceed five hundred dollars per 
annum. [Same, § 1; 20 G. A., ch. 132, §§ 1-4.] 

CHAPTER 9. 
O F MINES AND MINING. 

SECTION 2478. Inspectors. The governor shall appoint three mine 
inspectors from those receiving certificates of competency from the board of 
examiners hereinafter provided for, who shall hold their office for two years 
and until their successors shall be appointed and qualified, subject to removal 
by him for cause, their term to commence on the first Monday of April of 
each even-numbered year. Any vacancies occurring shall be filled in the 
same manner, the appointee to hold for the unexpired term only. Each 
inspector shall be in no way connected with or interested in mines or mining 
in the state, and shall, before entering upon the discharge of his duties, take 
an oath, to be indorsed upon his bond, faithfully and impartially to perform 
the same, and also give a bond in the sum of two thousand dollars with sure
ties, to be approved by the secretary of state, conditioned in accordance with 
the tenor of the oath, which shall be filed and, with the oath and commission, 
recorded in the office of the secretary of state. [21 G. A., ch. 140, §§ 1, 3, 5; 
20 G. A., ch. 21, §§ 1, 3, 5.] 

SEC. 2479. Board of examiners. The executive council shall appoint 
a board of five examiners, two of whom shall be practical miners, two mine 
operators, and one a mining engineer, each of whom shall have had at least 
five years' experience in his profession, each of whom shall hold office for 
two years, and shall qualify by taking an oath to the effect that he will 
faithfully and to the best of his ability perform the duty of examining candi
dates for the office of mine inspector, and truly try any charges made against 
any such inspector, and that, in recommending candidates, he will be gov
erned by the evidence of qualification to fill the position under the law, with
out fear, favor or political or personal considerations, and will grant certifi
cates of competency to candidates according to their merits and the require
ments of law. [22 G. A., ch. 52, § 22.] 

SEC. 2480. Meetings—compensation. Said board shall meet in the 
office of the state mine inspectors in the capitol on the first Monday in March 
of each even-numbered year for the examination of applicants; notice of 
which examination shall be published in at least one newspaper in each min
ing district not less than fifteen days preceding the date of such examination; 
and shall be furnished with the necessary stationery and other material for 
the examination in the same manner as other state officers are provided with 
supplies. The members shall receive as compensation for their services the 
sum of five dollars per day for the time actually employed, with necessary 
traveling expenses, which shall be audited and paid in the manner provided 
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for the salaries of other state officers, but in no case shall the per diem exceed 
fifty dollars a session to each member. [Same, § 23.] 

SEC. 2481. Examination—qualification of candidates. The exami
nation shall consist of oral and written questions in theoretical and practical 
mining and mine engineering, on the nature and properties of noxious and 
poisonous gases found in mines, and on the different systems of working and 
ventilating coal mines. During the progress of the examination, books, 
memoranda or notes shall not be allowed or used, and the board shall issue 
to those examined and found to possess the requisite qualifications certificates 
of compentency for the position of mine inspector; but certificates shall be 
granted only to persons of twenty-five years of age or over, of good moral 
character, citizens of the state, and with at least five years' experience in the 
practical working of mines, and who have not been acting as agent or super
intendent of any mines for at least six months next preceding such examina
tion. [Same, §§ 24, 25; 21 G. A., ch. 140, § 1; 20 G. A., ch. 21, § 1.] 

SEC. 2482. Inspection districts—powers and duties of inspector. 
The governor shall divide the state into three inspection districts, and 
assign one inspector to each district, who shall devote his entire time to 
his work, and, before entering thereon, procure, to be paid for by and to 
belong to the state, all instruments necessary for the discharge of his duties, 
including a complete set of standards, balances and other means of adjust
ment in testing any and all apparatus used in weighing, and shall examine, 
test and adjust, as often as occasion demands, all scales, beams and other 
apparatus used in weighing coal at the mines. He shall examine all the 
mines in his district as often as the time will permit, keep a record of the 
inspections made, showing date, the condition in which the mine is found, 
the extent and manner in which the laws relating to the government of 
mines and their operation are observed and obeyed, the progress made in 
improvements for the better security to health and life, number of accidents 
happening and their character, the number employed, and such other and 
further matters as may be of public interest and connected with the mining 
industries of the state. He shall have the right at all reasonable times, by 
night or by day, to enter any mine in his district, or any district to which 
he may be sent by the governor, for the purpose of -ascertaining its con
dition and the manner of its operation, by making personal examination 
and inquiry in relation thereto, but not so as to unnecessarily obstruct or 
impede the working of the mines; and to this end the mine owner or person 
in charge shall furnish such mine inspector all assistance in his power, and 
forthwith, upon the happening of any accident to any miner in or about the 
mine by reason of the working thereof which causes loss of life, shall 
report the same, by mail or otherwise, to the mine inspector and the 
coroner of the county. Each inspector shall have and maintain, at some 
suitable place in his district, to be approved by the governor, an office, and 
shall reside in the district and remain therein, unless otherwise engaged in 
the conduct of his official duties. [22 G. A., ch. 54, § 2; 21 G. A., ch. 140, §§ 
1, 2, 6; 20 G. A., ch. 21, §§ 1, 2, 6.] 

SEC. 2483. General office—report to governor—compensation. 
The three inspectors shall maintain a general office in the capitol, and keep 
therein all records, correspondence, documents, apparatus or other prop
erty pertaining to their office; they shall meet in said office biennially on or 
before August fifteenth preceding the regular session of the general assem
bly, and make report to the governor of their official doings, including 
therein all matters which by this chapter are specially committed to their 
charge, adding such suggestion as to needed future legislation as in their 
opinion may be important. Each inspector shall receive for his services 
the sum of twelve hundred dollars per annum and actual traveling expenses, 
not exceeding five hundred dollars yearly, the traveling expenses to be 
paid quarterly upon an itemized statement duly verified and audited by the 
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state auditor. [22 G. A., ch. 52, § 1; 21 G. A., ch. 140, §§ 3, 4; 20 G. A., ch. 
21, §§ 3, 4.1 

S E C . 2 4 8 4 . R e m o v a l of inspector. Charges of gross neglect of duty 
or malfeasance in office against any inspector may be made in writ ing, 
sworn to and filed with the governor, and must be made by five miners, or 
one or more mine operators; they shall be accompanied with a bond in the 
sum of five hundred dollars, running to the state, executed by two or more 
freeholders, approved and accepted by the clerk of the district court of the 
county of their residence, conditioned for the payment of all costs and 
expenses arising from the investigation of the charges, and thereupon the 
governor shall convene the board of examiners at such time and place as he 
may designate, giving the inspector and the person whose name first appears 
in the charges ten days ' notice thereof. The board, at the time and place 
fixed, shal l proceed to hear, t ry and determine the matter, and for this pur
pose shall summon any material witness desired by either party, and may 
administer the proper oath to all witnesses. Evidence may also be taken 
by deposition as in other cases, and continuances of the hear ing may be 
granted in the furtherance of justice and upon the application of ei ther 
par ty . After the evidence has been fully heard, the board shall repor t to 
the governor the resul ts of its investigation, and if the charges are sus
tained the inspector shall be forthwith removed by the governor, and in any 
event the costs and expenses of the hear ing shall be awarded against the 
inspector or the bondsmen as the case may be. [21 G. A., ch. 43; 20 G. A., 
ch. 21, § 16.] 

S E C . 2 4 8 5 . Maps of mines—surveys—double damages . The owner 
or person in charge of any mine shall make or cause to be made an accurate 
map or plan of the same, on a scale of not less than one hundred feet to the 
inch, showing all the area mined or excavated, and on or before the first 
day of September of each year cause to be made a statement and plan of the 
progress of the working of the mine up to date, which progress shall be 
clearly indicated upon the map hereinbefore required; a failure to comply 
with this provision for sixty days shall authorize the inspector of the district 
to cause the same to be done at the expense of the owner, which may be 
recovered in an action against him by the person doing the work, and the 
map so made shall include and cover the entire mine. All maps shall be 
kept exposed in the office of the mine, and said maps shall be subject to 
public inspection. The owner of any mine which is worked out or abandoned, 
or his agent, shall deliver a correct map thereof to the inspector to be filed 
in his office. Upon affidavit of any adjoining land owner in the vicinity of 
said mine, or his agent, that it is necessary for the protection of his proper ty 
to know how near his land the excavations in the mine extend, the 
inspector shall make an examination, employing a surveyor therefor if 
necessary, to determine the length and direction of entries leading toward 
the land of the applicant and the extent of excavation of same on all of his 
land, if any, and make report of the same to him. The necessary expenses, 
including compensation of five dollars per day each to the inspector and 
surveyor, shall be paid by the applicant, except when it shall be shown that 
said applicant 's property has been undermined, in which case the expense 
shall be paid by the mine owner or operator. Any owner or person opera
ting a mine, who, without permission, takes coal from adjoining lands, shall 
be liable in double damages therefor and for all expenses caused thereby. 
[20 G. A., ch. 21, §7. ] 

S E C . 2486 . Escape and air shafts. The owner or person in charge of 
any mine operated by shaft, or one having a slope or drift opening in which 
five or more men are employed, shall construct and maintain at least two dis
tinct openings for each seam of coal worked, which in shaft mines shall be 
separated by natural s trata of not less than one hundred feet in breadth 
and in slope or drift mines not less than fifty feet in breadth, through whicl 
ingress and egress at all times shall be unobstructed to the employes, and ' 
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slope or drift mines shall be provided with safe and available traveling-ways; 
all traveling-ways and escapes to be kept free from water and falls of roof. 
All escape-shafts not provided with hoisting appliances as hereinafter pro
vided shall have stairs at an angle of not more than sixty degrees in descent, 
kept in safe condition, with proper landings at easy and convenient distances 
apart. He shall provide all air-shafts where fans are used with working 
fans for ventilation, and those used for escapes with suitable appliances for 
hoisting underground workmen, at all times ready for use while the men are 
at labor, and no combustible material shall be allowed to be or remain 
between any escape-shaft and hoisting-shaft, save as it may be absolutely 
necessary in the operation of the mine. A furnace-shaft, if large enough, 
may be divided into an escape and a furnace-shaft, the partition to be of 
incombustible material for a distance of not less than fifteen feet from the 
bottom thereof, and so constructed throughout as to exclude the heated air 
and smoke from the side used as an escape-shaft. Where two or more mines 
are connected underground, the several owners, by joint agreement, may use 
the hoisting-shaft or slope of the one as an escape for the other. In all 
cases where escape-shafts are constructed less than one hundred feet from 
the hoisting-shaft, there shall be built and maintained an underground trav
eling-way from the top of the escape-shaft, so as to furnish the proper pro
tection from Are for a distance of one hundred feet from such hoisting-shaft. 
No escape-shaft shall be located or constructed without first giving notice to 
the district inspector, who shall determine the distance it shall be from the 
main shaft, and without his consent it shall not be less than three hundred 
feet, nor shall any building except the fan-house be placed nearer than one 
hundred feet of the escape; but the provisions of this chapter relating to 
escape-ways shall not apply to mines where the same are lost or destroyed 
by reason of the drawing of pillars preparatory to the abandonment of the 
mine, and in such mine not more than twenty persons shall be employed at 
one time. [22 G. A., ch. 56, §§ 1, 2; 20 G. A., ch. 21, §§ 8, 9.] 

These provisions appear to have been require that all entries in the mines shall 
enacted for the protection of miners in case be propped or roofed with timber or other 
of accident, and to require open and unob- materials: Fosburg v. Phillips Fuel Co., 61 N. 
structed means of escape. They do not W., 400. 

SEC. 2487. Time for constructing outlets. In all mines there shall 
be allowed one year to make outlets as provided for in section twenty-
four hundred and eighty-six, but not more than twenty men shall be 
employed in such mine at any one time until the provisions of section twenty-
four hundred and eighty-six are compiled with; and after the expiration of 
the period above mentioned, should said mine not have the outlets aforesaid, 
it shall not be operated until made to conform to the provisions of section 
twenty-four hundred and eighty-six. 

SEC. 2488. Ventilation. The owner or person in charge of any mine 
shall provide and maintain, whether the mine be operated by shaft, slope or 
drift, an amount of ventilation of not less than one hundred cubic feet of 
air per minute for each person, nor less than five hundred cubic feet of air 
per minute for each mule or horse employed therein, which shall be so cir
culated throughout the mines as to dilute, render harmless and expel all 
noxious and poisonous gases in all working parts of the same; to do this, 
artificial means by exhaust-steam, forcing-fans, furnaces, or other contriv
ances of sufficient capacity and power, shall be kept in operation. If a fur
nace is used, it shall be so constructed, by lining the up-cast for a sufficient 
distance with incombustible material, that fire cannot be communicated to 
any part of the works. When the mine inspector shall find the air insuffi
cient, or the men working under unsafe conditions, he shall at once give 
notice to the mine owner or his agent or person in charge, and, upon a fail
ure to make the necessary changes within a reasonable time, to be fixed by 
him, he may order the men out, to remain out until the mine is put in proper 
condition. T22 G. A., ch. 56, § 3; 20 G. A., ch. 21, § 10.] 
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SEC. 2489. Safety appliances—competent engineers—boys not 
employed. The owner or person in charge of any mine shall in all mines 
operated by shaft or slope, where the voice cannot be distinctly heard, pro
vide and maintain a metal speaking-tube or other means of communication, 
kept in complete order from the bottom or interior to the top or exterior, 
also a sufficient safety catch and proper cover over head on all cages, and 
an adequate brake to all drums or other devices used for lowering or hoist
ing persons, an approved safety gate at the top of each shaft, springs at 
the top of each slope, and a trail attached to each train used therein. He 
shall not knowingly place in charge of any engine used in or about the 
operation of the mines any but experienced, competent and sober engineers, 
who shall not allow any one but those designated for that purpose to handle 
or in any way interfere with it or any part of the machinery, nor shall more 
than ten persons be allowed to descend or ascend in any cage at one time, 
or such less number as may be fixed by the district mine inspector, nor any 
one but the conductor on a loaded cage or car. He shall not allow a boy 
under twelve years of age to work in the mines, and, when in doubt regard
ing the age of one seeking employment, shall, before engaging him, obtain 
the affidavit of the applicant's parent or guardian in regard thereto. He 
shall at all times keep a sufficient supply of timber to be used as props, con
venient and ready for use, and shall send such props down when required 
and deliver them to the places where needed. [20 G. A., ch. 21, §§ 11-13,18.] 

As to an employe not chargeable with the viding props for use, but is responsible for 
duty of looking after the safety of the entries the general safety of the entry: Corson v. Coal 
in which he is employed, the mine owner Hill Coal Co., 70 N. W., 185. 
does not discharge his duty by simply pro-

¡SEC. 2490. Scales and weighers—records—payment in money. 
The owner or operator shall, if the miners are paid by weight, provide the 
mine with suitable scales of standard make, and require the person selected 
to weigh the coal delivered from the mine to be sworn before some person 
authorized to administer oaths, to the effect that he will keep the scales cor
rectly and truly balanced, and accurately weigh and a true record keep of 
each car delivered, which oath, with that of the check-weighman hereinafter 
provided for, shall be conspicuously displayed with record of weights at the 
place of weighing, which record shall carry the account of each miner by 
itself, be open to the inspection at all proper times of miners and all others 
having a pecuniary interest in the mine, and all damages sustained on account 
of a failure to weigh and credit to the proper person any coal mined shall be 
recoverable in an action brought within two years from the time the right 
thereto accrued, and a knowledge of a violation of this provision by the miner 
shall not be a defense thereto. The miners employed and working in any 
mine may furnish a competent check-weighman, who, before entering upon 
his duties, shall make and subscribe to an oath to the effect that he is duly 
qualified and will faithfully discharge his duties as check-weighman, and he 
shall at all proper times have access to and the right to examine the scales, 
machinery or apparatus used in weighing and seeing all measures and weights 
of coal mined and the accounts kept thereof; but not more than one person 
on the part of the miners collectively shall have this right, and such exami
nation and inspection shall be so made as to create no unnecessary interfer
ence with the use of such scales, machinery or apparatus. The owner or 
agent shall, where the miner is by contract to be paid by the ton or other 
quantity, unless otherwise agreed upon in writing, weigh the coal before 
screening, and the miner shall be credited at the rate of eighty pounds to the 
bushel and two thousand pounds to the ton, but no payment shall be demanded 
for sulphur, rock, slate, black-jack, slack, dirt or other impurities which 
may be loaded or found with the coal. Where ten or more miners are 
employed, such owner or agent shall not sell, give, deliver or issue, directly 
or indirectly, to any person employed, in payment for labor due or as. 
advances for labor to be performed, any script, check, draft, order or other> 
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evidence of indebtedness payable or redeemable otherwise than in money at 
the face value, and he shall not compel or in any manner endeavor to coerce 
any employe to purchase goods or supplies from any particular person, firm, 
company or corporation; but all wages shall be paid in money upon demand 
semimonthly. A failure or refusal to make payment within five days after 
demand shall entitle the laborer to recover the amount due him, and one dol
lar per day additional for each day such payment is neglected or refused, 
not exceeding the sum due, and in any action therefor the court shall tax as 
a part of the costs a reasonable attorney fee to plaintiff's attorney. [25 G. 
A., ch. 98; 22G. A., ch. 53, §§ 1-3; 22 G. A., ch. 54, §§ 1, 3; 22 G. A., ch. 55, § 1.] 

SEC. 2491. Penalties. The owner or person in charge of any mine, 
who shall have or use any scales or other appliances for weighing the out
put of coal so arranged that false or short weighing may be done thereby, or 
shall knowingly resort to or employ any means whatever by which the coal 
is not correctly weighed, reported and recorded as in this chapter provided, 
or any weighman or check-weighman who shall falsely weigh, report or 
record the weights of coal, or connive at or consent to such false weighing, 
reporting or recording, or any such owner or agent who shall fail to comply 
with the provisions of this chapter, or either of them, or shall obstruct or 
hinder the carrying out of its requirements, or any one who shall or shall 
attempt to compel or coerce any employe of any owner or person operating 
a mine to purchase goods from any particular person, shall be punished by 
imprisonment in the county jail not exceeding sixty days, and by a fine not 
exceeding five hundred dollars; or if any miner, workman or other person 
shall knowingly injure or interfere with any air course or brattice, or obstruct 
or throw open doors, or disturb any part of the machinery, or disobey any 
orders given in carrying out the provisions of this chapter, or ride upon a 
loaded car or wagon in the shaft or slope, except as herein provided, or do 
any act whereby the lives and health of the persons or the security of the 
mines and machinery is endangered, or shall neglect or refuse to securely 
prop or support the roof and entries under his control, or neglect or refuse 
to obey any order give.n by the superintendent in relation to the safety of 
the mine in that part under his charge and control, he shall be punished by 
fine not exceeding one hundred dollars, or imprisonment in the county jail 
not exceeding thirty days. [22 G. A., ch. 53, §§ 4, 5; 22 G. A., ch. 55, § 2; 
20 G. A., ch. 21, §§ 15, 19.] 

Under a prior statute making it criminal in the discharge of his duty was not to be 
without exception for anyone to ride on a held guilty of wrong in so doing: Crabell v. 
loaded car, held, that a conductor thus riding Wapello Coal Co., 68-751. 

SEC. 2492. Failure to provide for safety of employes. In addition 
to any and all other remedies, if any owner or person in charge of any mine 
shall fail to provide any of the appliances herein required for the safety of 
the employes, or the appliances provided do not conform to the requirements 
herein specified, or such owner or agent shall neglect, for twenty days after 
notice given in writing by the district mine inspector of such failure, to rem
edy the same, such inspector may apply to the district court, or any judge 
thereof, in an action brought in the name of the state, for a writ of injunction 
to restrain the working of the mine with more persons at the same time than 
are necessary to make the improvements needed, save as may be required to 
prevent waste, until such appliances have been supplied, and in case an injury 
happens to those engaged in work because of such failure, the same shall be 
held culpable negligence. [22 G. A., ch. 56, § 4; 20 G. A , ch. 21, § 14.] 

PROVISIONS AS TO ILLUMINATION. 

SEC. 2493. Purity of oil. Only pure animal or vegetable oil, paraffine 
or electric lights shall be used for illuminating purposes in any mine in this 
state, and for the purpose of determining the purity of oils the state board 
of health shall fix a standard of purity and establish regulations for test-
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ing said oil, and said standard and regulations, when so determined, shall 
be recognized by all the courts of the state. [26 G. A., ch. 92, § 1; 26G. A., 
ch. 93.] 

SEC. 2494. Penalty. Any person, firm or corporation, either by them
selves, agents or employes, selling or offering to sell for illuminating pur
poses in any mine in this state any adulterated or impure oil, or oil not 
recognized by the state board of health as suitable for illuminating pur
poses as contemplated in this chapter, shall be deemed guilty of a misde
meanor, and, upon conviction thereof, shall be fined not less than twenty-
five dollars nor more than one hundred dollars for each offense; and any 
mine owner or operator or employe of such owner or operator who shall 
knowingly use, or any mine operator who shall knowingly permit to be 
used, for illuminating purposes in any mine in this state any impure or 
adulterated oil, or any oil the use of which is forbidden by this chapter, 
shall, upon conviction thereof, be fined not less than five dollars nor more 
than twenty-five dollars. [26 G. A., ch. 92, § 2.] 

SEC. 2495. Testing oil. It shall be the duty of the state mine inspector, 
"whenever he has reason to believe that oil is being used or sold, or offered 
for sale, in violation of the provisions of this chapter, to take samples of 
the same and have them tested or analyzed, and if they are found to be 
impure he shall make complaint to the county attorney of the county 
wherein the offense is committed, who shall forthwith commence proceed
ings against the offender in any court of competent jurisdiction. All 
reasonable expenses incurred in testing or analyzing oil under the provi
sions of this section shall be paid by the owner of the oil whenever it shall 
be found that he is selling or offering to sell impure oil in violation of the 
provisions of this chapter. Such costs may be recovered in a civil action, 
and in criminal prosecutions such expense shall be taxed as part of the 
costs. [Same, §§ 3, 4.] 

SEC. 2496. Provisions applicable. The provisions of this chapter 
shall apply only to coal mines. [Same, § 5.] 

CHAPTER 10. 

O F THE GEOLOGICAL S U R V E Y . 

SECTION 2497. Board. The geological survey óf the state shall be 
"under the direction of the geological board, consisting of the governor, 
the auditor of state and the presidents of the agricultural college, the state 
university and the Iowa academy of sciences. [24 G. A., ch. 71, § 1.] 

SEC. 2498. State geologist and assistants. Such board shall appoint 
a state geologist and such expert assistants, recommended by him, as may 
be necessary, and annually furnish for publication a report of the opera
tions of the survey. [Same, § 2.] 

SEC. 2499. Survey—cabinet. The state geologist shall be director of 
the survey and make a complete survey of the natural resources of the 
state in all their economic and scientific aspects, including the determina
tion of the order, arrangement, dip and comparative magnitude of the 
various formations; the discovery and examination of all useful deposits, 
their richness in mineral contents and their fossils; and the investigation 
of the position, formation and arrangement of the different ores, coals, 
clays, building stones, glass sands, marls, peats, mineral oils, natural gases, 
mineral and artesian waters, and such other mineral or other materials as 
may be useful, with particular regard to the value thereof for commercial 
purposes and their accessibility; the characters of the various soils and 
their capacities for agricultural purposes; and the growth of timber, and 
other scientific and natural history matters that may be of practical impor-
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tance and interest. A complete cabinet collection may, at the option of the 
board, be made to illustrate the natural products of the state, and the board 
may also furnish suits of materials, rocks and fossils for colleges and public 
museums within the state, providing it can be done without impairing the 
general state collection. [Same, § 3.] 

SEC. £500. Detailed reports . He shall make detailed maps and reports 
of counties and districts as fast as the work is completed, which shall embrace 
such geological, mineralogical, topographical and scientific details as are 
necessary to make complete records thereof, and, when the information 
obtained warrants it, the results of any special investigation made by him may 
be brought together in a report for publication, accompanied by proper illus
trations and diagrams. He shall, before the first day of January of each 
year, make to the geological board a full report of the work in the preced
ing year, together with such minor reports and papers as may be considered 
desirable for publication. [Same, § 4.] 

3EC. 2501. Annua l report—bulletins. The annual report, together 
with such special bulletins containing important information necessary for 
the immediate use of the people at large, shall be published by the state 
under the direction of the board, and disposed of as other published reports 
of state officers when no special provision is made, but the copies remaining 
in the control of the board after such distribution, after retaining a suffi
cient number to supply probable future demands, shall be sold to persons-
making application therefor at the cost price of publication, the money 
thus accruing to be turned into the treasury of the state. [Same, § 5.] 

3EC. 2502. Expenses . The members of the board shall be allowed 
actual expenses incurred in attending to the duties assigned to them by this, 
chapter. Postage, stationery and office expenses of the state geologist shall 
be paid by the state, as are the expenses of the other state officers, but all 
other expenses of the survey shall be audited and allowed by the board; and 
the entire expenses provided for under this chapter, aside from the above 
exception relating to office supplies and expenses, and that of the publica
tion and distribution of reports and bulletins, shall not exceed the sum of 
five thousand dollars per annum, which amount is hereby appropriated 
annually, to be paid out on warrants of the state auditor on the presentation 
of bills duly audited and allowed as provided in this section. [25 G. A., ch. 
159; 24 G. A., ch. 71, §§ 6-7.] 

CHAPTER 11. 

OP INSPECTION OF PETROLEUM PRODUCTS. 

SECTION 2503. Inspectors. The governor shall appoint such number 
of inspectors of the products of petroleum as may be determined by the 
state board of health, not to exceed fourteen in number. Each inspector 
shall be a resident of the state, and not interested directly or indirectly in 
the manufacture or sale of products of petroleum. His term of office shall 
begin on the first day of July in each even-numbered year. He shall give, 
bond to the state in the penal sum of five thousand dollars, conditioned for 
the faithful performance of his duties, with suz*eties who shall, in addition 
to the usual justification, make oath, entered on the bond, that they are not 
directly or indirectly interested in the manufacture or sale of products of 
petroleum for illuminating purposes, which bond shall be for the benefit of 
all persons injured through the failure of the inspector to perform his 
duties, and shall be filed with, and the sureties thereon approved by, the 
secretary of state. [21 G. A., ch. 149, § 4; 20 G. A., ch. 185, §§ 1, 3, 12,14.] 

SEC. 2504. Regulations. The state board of health shall make rules 
and regulations for the inspection of petroleum products, for the govern-
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ment of inspectors, and prescribe the instruments and appara tus to be 
used. Such rules and regulations shall be approved by the governor, and, 
when so approved, shall be binding upon all inspectors. [20 G. A., ch. 185, § 2.] 

S E C . 2 5 0 5 . Inspection—branding—fees. Each inspector shal l be 
furnished, at reasonable expense to the state, with the necessary instruments 
and appara tus for testing, and shall promptly make inspection, and test 
and brand all i l luminating oils kept for sale, and for such purpose may 
enter upon the premises of any person. He shall reject all oils for illumi
nating purposes which will emit a combustible vapor at a temperature of 
one hundred and five degrees, s tandard Fahrenhei t thermometer, closed 
test, not less than one-half pint of oil to be used in the flash test. If upon 
test and examination the oil shall meet the requirements, he shal l brand 
over his official signature and date the barre l or package holding the same, 
"Approved, flash t e s t . . . . degrees, " inserting in the blank the number. 
Should it fail to meet the requirements, i t shal l be branded under his official 
signature and date, "Rejected for i l luminating purposes ." All inspection 
shall be made within the state, and paid for by the person for whom the 
inspection is made, at the ra te of ten cents per barrel , fifty-five gallons for 
this purpose constituting a barrel, which charge shall be a lien upon the oil 
inspected, and be collected by the inspector, reported and paid into the 
state t reasury, except as otherwise provided in this chapter. Fo r the 
purposes of this act, gasoline, benzine and naptha shall be deemed illumi
nating oil. No gasoline shall be sold, given away or delivered to any 
person in this state until the package, cask, barre l or vessel containing the 
same has been plainly marked "gasoline. " [26 G. A., ch. 94; 24 G. A., ch. 
52, § 1; 21 G. A., ch. 149, §§ 1, 2, 4; 20 G. A., ch. 185, §§ 1, 2, 4, 14.] 

S E C . 3 5 0 6 . Record, and report. Each inspector shall keep an accu
rate record of all oils inspected and branded, the number of gallons, the 
number and kind of barrels or packages, the date and number of gallons 
approved, the number rejected, the name of the person for whom inspection 
was made, and the amount of money received therefor, the necessary travel
ing expenses incurred, the amount expended for instruments and apparatus , 
and the expenses incurred in prosecutions, which record at all reasonable 
times shall be open to public inspection. A copy of this record for the pre
ceding month shall be filed with the secretary of s tate on or before the fifteenth 
day of each month, and no item of expenses shall be allowed and paid not 
shown in such reports . [24 G. A., ch. 52, §§ 1, 4; 22 G. A., ch. 82, § 38; 20 
G. A., ch. 185, § 5.] 

S E C . 2507 . Compensation of inspectors—expenses . Each inspector 
shall be allowed as full compensation for his services all fees and commis
sions earned and collected by him up to fifty dollars per month, and twenty-
five per cent, of any sum collected in any one month in excess of fifty dollars, 
but in no case shall his compensation exceed one hundred dollars per 
month. He shall be allowed such other sum as he necessarily expends for 
prosecutions incurred in the discharge of his duties and for necessary help 
in branding barrels . All money collected by the inspector in excess of the 
allowance herein provided shall, on or before the fifteenth day of each 
month, be paid to the state treasurer. Should any inspector pay out more 
money in any one month for necessary expenses incurred, for prosecutions 
for the violation of the provisions of this chapter, or for necessary help in 
branding barrels , than fees collected, such excess shall be refunded to him 
on his filing a sworn itemized statement with the governor, showing fees col
lected and expenses paid or incurred, which statement must be approved by 
the governor. [24 G. A., ch. 52, §§ 2-4.] 

S E C . 2 5 0 8 . Penalt ies—damages . If any person, company or corpora
tion, or agent thereof, shall sell, or at tempt to sell, any product of petroleum 
for illuminating purposes which has not been inspected and branded as in 
this chapter provided, or shall falsely brand any barrel or package contain
ing such petroleum product, or shall refill with products of petroleum bar-
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rels or packages having the inspector's brand thereon, without erasing 
such brand and having the contents thereof inspected, and the barrel or 
package rebranded, or shall purchase, sell or dispose of any empty barrel 
or package without thoroughly removing the inspection brand, or shall 
knowingly or negligently sell, or cause to be sold, or shall use or cause to 
be used, any product of petroleum mentioned in this chapter not inspected 
and tested, except as otherwise authorized herein; or if any person shall 
adulterate with any substance for the purpose of sale or use any product of 
petroleum to be used for illuminating purposes in such a manner as to 
render it dangerous, or shall sell or offer for sale, or use any product of 
petroleum for illuminating purposes which will emit a combustible vapor 
at a temperature of less than one hundred and five degrees, standard Fahr
enheit thermometer, closed test, except as otherwise provided in this section 
for illuminating railway cars, boats and public conveyances, and except 

.that the gas or vapor thereof shall be generated in closed reservoirs outside 
the building to be lighted thereby, and except the lighter products of petro
leum at a specific gravity of not less than seventy nor more than seventy-
five degrees, when used in the Welsbach hydro-carbon incandescent lamp, 
and for street light by street lamps, or if any common carrier shall receive 
for transportation or transport in the state as freight any oil or fluid, 
whether composed wholly or in part of petroleum or its products, or of any 
substance which will ignite at a temperature of three hundred degrees 
Fahrenheit thermometer, open test; or if any such carrier of passengers 
shall burn any oil or fluid which will ignite at a temperature of three hun
dred degrees, for lighting any larnp, vessel or fixture of any kind in any 
railway passenger, baggage, mail or express car, or boat or street railway 
car, stage coach, or other means of public conveyance; or if any inspector 
shall falsely brand any barrel or package, or shall practice any fraud or 
deceit in office, or be guilty of any official misconduct or culpable negli
gence to the injury of another, or shall deal or have any pecuniary interest, 
directly or indirectly, in any oils or fluids sold for illuminating purposes 
while holding such office, he or such person, company, corporation or agent 
shall be liable in a civil action for all damages which may be sustained on 
account thereof, and each such inspector shall be fined in a sum not less 
than ten dollars nor more than one thousand dollars, or imprisoned in the 
county jail not exceeding six months, or be' punished by both fine and 
imprisonment. [21 G. A., ch. 149, § 3; 20 Gt>AM ch. 185, §§ 1, 6, 7, 8, 10, 
11, 13.] 

To render an inspector liable in damages lower grade, it must appear that the in-
for injury resulting from falsely branding spector acted wilfully or negligently : Hatcher 
oil as of a certain grade when it was of a v. Dunn, 71 N.W., 343. 

SEC. 2509. Removal of inspectors. It shall be the duty of the gov
ernor to remove from office an inspector who is incompetent or unfaithful in 
the discharge of his official duty or, having knowledge of the violation of 
any of the provisions of this chapter, shall neglect or refuse to prosecute 
the offender. [20 G. A., ch. 185, § 9.] 

SEC. 2510. Reports by secretary of state. The secretary of state 
shall make and deliver to the governor a report, for the fiscal year ending 
on the thirtieth day of June in each odd-numbered year, of all inspections 
made, the receipts and expenditures therefor, and such other items as are 
by this chapter required to be made of record. 

CHAPTER 12. 
OF THE INSPECTION OF PASSENGER BOATS. 

SECTION 2511. Inspectors. The governor shall appoint one or more 
suitable persons as inspectors of passenger boats, to hold office for two years 
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from the first Monday in May in each even-numbered year, unless sooner 
removed, who shall qualify by taking an oath, to be indorsed upon the cer
tificate of appointment, faithfully and honestly to discharge the duties of 
the office. (22 G. A., ch. 107, § 2.] 

SEC. 2512. Certificates—fees. Any inspector, on the request of the 
owner, agent or master of any sail or steamboat upon the inland waters of 
the state having a carrying capacity of five or more passengers, shall care
fully and thoroughly inspect such boat, its appliances and machinery, and, 
if found in proper condition and safe for the carriage of persons or passen
gers, give his certificate thereof, including therein the number of persons 
or passengers that may be carried, and on what waters; which certificate, or 
a copy thereof, shall be posted in a conspicuous place on the boat, and any 
boat so inspected and certified shall be entitled to run for the season follow
ing the date thereof. In like manner, upon the request of any pilot or engi
neer for a license as such, the inspector shall forthwith investigate the com
petency of the applicant, his acquaintance with and experience in his busi
ness, his habits as to sobriety, and other qualifications, and, if found capable 
of performing well his duties, and of good habits, he shall issue his certifi
cate authorizing him to act as pilot or engineer, as the case may be, for five 
years from the date thereof, unless sooner revoked for cause, which revo
cation when made shall take effect upon approval by the governor. The 
inspector may charge and require advance payment for inspection, for each 
sailboat, one dollar, each steamboat with a capacity of not more than 
twenty persons, five dollars, those of greater capacity, ten dollars, and for 
each applicant for license as pilot or engineer, three dollars. [Same, §§ 3-5.] 

SEC. 2613. Penalties. If any owner, agent or master of any sail or steam
boat, having a capacity of carrying five or more persons, plying the inland 
waters of the state, shall hire, or offer to hire, such sail or steamboat for the 
carrying of persons, or receive persons thereon for hire, without first obtaining 
annually, before the boating season, a certificate as in this chapter required, 
or if such owner, agent or master, having obtained such certificate, shall 
permit or receive for carriage on such boat a greater number of persons 
than authorized therein, or if any person shall act as pilot or engineer on 
any boat mentioned for which inspection and license are herein required, 
without first obtaining a license therefor, or if, having such license, he con
tinues to follow such avocation after the same has been revoked, or has 
expired, he shall be fined in a sum not exceeding one thousand dollars, or 
imprisoned in the county jail not exceeding one year, or punished by both 
fine and imprisonment; but the provisions of this chapter shall not apply to 
vessels licensed by authority of the United States. [Same, §§ 1, 3, 4.] 

SEC. 2514. Reports. Each inspector annually, on or before the first 
day of January, shall report to the governor the number and date of licenses 
granted pilots or engineers, to whom issued, the date thereof, the number 
of sail and steamboats inspected, the time and place of inspection, upon 
what waters to be used, and such other matters as may be considered useful 
or of general interest, with the total amount of fees received from all sources. 
[Same, § 6.] 

CHAPTER 13. 

O P THE DAIRY COMMISSIONER AND IMITATION DAIRY PRODUCTS. 

SECTION 2515. Appointment, bond, powers and duties of commis
sioner—report. On or before the first day of April of each even-numbered 
year, the governor shall appoint a dairy commissioner, who shall have a 
practical knowledge of and experience in the manufacture of dairy products, 
and hold his office for two years from the first day of May following his 
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appointment, and until his successor is appointed and qualified, subject to 
removal by the governor for inefficiency, neglect or violation of duty. He 
shall give bond in the sum of ten thousand dollars, conditioned for the 
faithful performance of his duties, with sureties to be approved by and filed 
with the secretary of state. He shall keep on hand a supply of standard 
test tubes or bottles and milk measures or pipettes adapted for use by each 
milk testing machine, the manufacturers or dealers of which have filed with 
the dairy commissioner a certificate from the director of the Iowa agricul
tural experiment station, which shall certify that said milk testing machine, 
when properly and correctly operated, will produce accurate measurements 
of butter fat, and furnish to any person or corporation desiring the same 
for testing milk one such tube or bottle, and such milk measure or pipette 
for each factory, of the kind adapted for the machine operated therein, 
upon request therefor, certifying it to be accurate, reliable and standard, 
placing thereon the letters "D. C. " as a permanent mark; the tubes or bot
tles and pipettes to be furnished at the actual cost thereof. He shall have 
and keep an office in the capitol, and preserve therein all correspondence, 
documents, records and property of the state pertaining thereto, and may, 
when necessary, employ a clerk at an expense of not more than seventy-
five dollars per month. During his term of office he shall hold no other 
official position nor any professorship in any state educational institution, 
and on or before the first day of November shall make annual report to the 
governor, which shall contain a detailed account of all his doings as com
missioner, and the receipts and disbursements of his office since the preced
ing report, with such facts and statistics in regard to the production, manu
facture and sale of dairy products, with such suggestions, as he may regard 
of public importance connected therewith. In the conduct of his office, he 
shall have power to issue subpoenas for witnesses, enforce their attendance, 
and examine them under oath by him to be administered, such witnesses to 
be allowed fees as in justices' courts, to be paid by the commissioner as 
part of the expenses of his office, and do such other acts and things as are 
necessary and proper in the enforcement of the provisions of this chapter. 
[25 G. A., ch. 47; 24 G. A., ch. 50, § 6; 23 G. A., eh. 52, § 5; 22 G. A., ch. 98, 
§ 1; 21 G. A., ch. 52, §§ 11-14.] 

SEC. 2516. Imitation butter or cheese. Every article, substitute or 
compound, save that produced from pure milk or cream from milk of cows, 
made in the semblance of or designed to be used for and in the place of 
butter, is imitation butter; and every article, substitute or compound, save 
that produced from pure milk or cream from milk of cows, made in the 
semblance of or designed to be used for and in the place of cheese, is 
imitation cheese. No one shall manufacture, have in his possession, offer 
to sell or sell, solicit or take orders for delivery, ship, consign or forward 
by any common carrier, public or private, and no common carrier shall 
knowingly receive or transport, any such imitation butter or cheese, except 
in the manner and subject to the regulations in this chapter provided. [25 
G. A,, ch. 46, §§ 2, 5; 21 G. A., ch. 52, §§ 1, 3; 19 G. A , ch. 170, § 4.] 

SEC. 2517. Substitute for butter or cheese—regulations as to sale 
and use—transportation. A substitute for butter and cheese, not having 
a yellow color nor colored in imitation of butter and cheese as prohibited 
in the next section, may be manufactured, kept in possession, offered for 
sale, sold, shipped, consigned or forwarded by common carriers, public or 
private, if each tub, firkin, box or other package in which the same is kept, 
offered for sale, sold, shipped, consigned or forwarded shall have branded, 
stamped or marked on the side or top thereof in the English language, in a 
durable manner, the words, "Substitute for butter" or "Substitute for 
cheese," as the case may be, the letters of the words to be not less than one 
inch in length by one-half inch in width. The defacing, erasure, canceling 
or removal of this brand or mark, with intent to mislead, deceive, or violate 
any provision of this chapter, is prohibited. Such substitute for butter or 
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cheese may be kept, used or served as a food or for cooking in hotels, res
taurants, lunch counters, boarding houses or other places of public enter
tainment, only in case the proprietor or person in charge of such place shall 
display and keep constantly posted a card opposite each table or other place 
where the guests or others are served with the same, which card shall be 
white, at least ten by fourteen inches in size, the words, "Substitute for 
butter used here, " or "Substitute for cheese used here, " as the case may 
be, printed in black Roman letters of the same size as herein required to be 
placed upon the tubs, firkins, boxes or other package in which substitute 
for butter or cheese is kept, and no other words or figures shall be printed 
thereon. No substitute for butter or cheese shall be offered for sale in the 
manufacturer's original package under the name of or for true butter or 
cheese made from the milk or cream of cows, nor shall any substitute for 
butter or cheese be offered for sale or sold unless the purchaser at the time 
was informed thereof, and, in addition, furnished with a printed statement 
in the English language in prominent type that the substance sold is such 
substitute, and giving the name and place of business of the maker. Noth
ing herein contained, however, shall be so construed as to prohibit the 
transportation of imitation butter or cheese through and across the state. 
[25 G. A., ch. 46, §§ 4, 7, 8; 25 G. A., ch. 45, § 1; 21G. A., ch. 52, §§ 2, 5, 6, 9.] 

SEC. 2518. Coloring—adulteration. No one shall color with any 
matter whatever any substance intended as a substitute for butter or cheese, 
so as to cause it to resemble true dairy products, or combine any animal 
fat, vegetable oil or other substance with butter or cheese, or combine with 
any substance whatever, intended as a substitute for butter or cheese, any
thing of any kind or nature for the purpose or with the effect of imparting 
to the compound the color of yellow butter or cheese, the product of the 
milk or cream from cows, or use, solicit orders for delivery, keep for sale 
or sell any such substance so colored and disguised as a substitute for butter 
or cheese; but nothing in this chapter shall be construed to prohibit the 
use of salt, rennet, or harmless coloring matter in making butter or cheese 
from such milk or cream. [25 G. A., ch. 46, § 3.] 

SEC. 2519. Package branded. No one shall have in his possession or 
under his control, except for the actual consumption of himself or family, 
any substance designed as a substitute for butter or cheese, unless the 
tub, firkin, box or package holding the same is branded or marked as in 
this chapter required. Any person having in his possession or under his 
control such substance, not so branded or marked, shall be presumed to 
know its true character and name. [Same, § 6; 21 G. A., ch. 52, §§4, 8.] 

SEC. 2520. Contracts invalid. No action shall be maintained in any 
of the courts of the state upon any contract or sale made in violation of or 
with the intent to violate any provision of this chapter by one who was 
knowingly a party thereto. [21 G. A., ch. 52, § 7.] 

SEC. 2521. Search warrants—samples. Whoever shall have in pos
session or control any imitation butter or cheese, or any substance designed 
to be used as a substitute for butter or cheese contrary to the provisions of 
this chapter, shall be held to have possession of property with intent to use 
it as a means of committing a public offense, and all the provisions of the 
chapter relating to search warrants and proceedings thereon shall apply, 
except the officer serving the warrant, in addition to his duties as therein 
required, shall deliver to the dairy commissioner, or to a person by him author
ized in writing to receive the same, a perfect sample of each article seized by 
virtue of such warrant, for the purpose of having the same analyzed, and 
forthwith return to the person from whom it was taken the remainder of 
each article seized. If any sample is found to be imitation butter or cheese, 
or substance designed to be used as a substitute for butter or cheese, it shall 
be returned to and retained by the magistrate for the purposes contemplated 
in said chapter on "search warrants and proceedings thereon," but if any 
sample be found not imitation butter or cheese, or a substance designed to 
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be used as a substitute therefor, the value of the same shall be paid by the 
dairy commissioner as part of the expenses of his office, to the person from 
whom it was taken. [25 G. A., ch. 46, § 10; 21 G. A., ch. 52, § 15.] 

SEC. 2522. Milk dealers—manufacturers and packers—reports. 
Every city milk dealer, or every person furnishing milk or cream to such 
dealer, or the employe of such milk dealer, and every person or corpora
tion, or the employe of such person or corporation, who operates a cream
ery, cheese or condensed milk factory, or re-works or packs butter, shall 
maintain his premises and utensils in a clean and hygienic condition, and 
shall make, upon blanks furnished by the dairy commissioner, such reports 
and statistics as may be required for the purpose of compiling statistics 
authorized by this chapter, and such dealer, owner, operator or business 
manager shall make such returns and reports in the manner and in the time 
prescribed by the commissioner, and certify to the correctness thereof. 

SEC. 2523. Milk test. Any person or corporation, or the employe of 
such person or corporation, who operates a creamery or cheese or condensed 
milk factory, and uses a chemical milk test to determine the quantity of 
butter fat in milk purchased, used or received, shall so use only such tests 
as shall be clear oil, free from any foreign substance, and produce correct 
measurements of butter fat, and every such person or corporation using a milk 
test shall procure from the dairy commissioner for each factory so operated 
one standard tube or bottle, and one standard measure or pipette, for test
ing milk, certified and marked by him as in this chapter provided, which 
shall be kept for inspection by the patrons and used by such person or cor
poration in testing or verifying test tubes or bottles and milk measures or 
pipettes used. In any action arising between any such operator and patron, 
the burden of establishing the use of reliable tests and the results therefrom, 
equivalent to the standard herein provided, shall be upon the operator. 
[25 G. A., ch. 47, § 1.] 

SEC. 2624. Samples collected. The commissioner may appoint agents 
in any city having over ten thousand inhabitants to collect from each dealer, 
not more than four times each month, samples of milk offered for sale 
therein. The agent shall make an accurate test of each sample received by 
him, and keep a true record thereof, with the name and location of the per
son from whom it was obtained, and report his work in detail to the com
missioner, the compensation therefor not to exceed three dollars for each 
day actually employed therein. [24 G. A., ch. 50, §§ 4, 5.] 

SEC. 2525. Permits. Any person .or corporation who shall sell milk 
or cream from a wagon, depot or store, or sell or deliver milk or cream to a 
hotel or restaurant or boarding house, or any public place in any such city, 
shall be considered a city milk dealer. No such city milk dealer shall sell 
milk or cream from a wagon, depot or store in any such city without a writ
ten permit from the commissioner for each wagon, depot or store operated 
by him, for which he shall pay annually one dollar. All permits shall 
expire on the fourth day of July of each year, and no permit shall be issued 
for less than one dollar. [Same, § 7.] 

SEC. 2626. Inspection. He or his agent may open any can or vessel 
containing milk or cream offered for sale in such city, and inspect its con
tents and take samples therefrom for testing or analysis. And any city 
milk dealer, or employe of such milk dealer, or any other person who shall 
resist or interfere with the commissioner or his agent in the performance 
of his duties in executing any of the requirements of this chapter, shall be 
guilty of a misdemeanor and punished as provided in this chapter. 
[Same, § 8.] 

SEC. 2627. Penalties. Whoever shall violate any provision of this 
chapter shall be punished by a fine not exceeding five hundred dollars, or 
by imprisonment in the county jail not exceeding six months, or by botn 
such fine and imprisonment, at the discretion of the court. [25 G. A., ch. 
46, § 9; 21 G. A., ch. 52, § 10.] 
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SEC. 2528. Compensation—expenses. The commissioner shall be 
allowed necessary postage, stationery and office supplies, and shall receive 
.in annual salary of fifteen hundred dollars and necessary expenses, which 
shall not exceed three thousand dollars per year; such expenses to be 
itemized, verified by him, and, when examined and approved by the execu
tive council, to be paid upon a warrant of the state auditor drawn upon the 
state treasurer. The salary of the clerk shall be paid in the same manner. 
[21 G. A., ch. 52, § 12.] 

CHAPTER 14. 

OF STATE VETERINARY SURGEON. 

SECTION 2529. Appointment—qualification. The state veterinary 
surgeon shall be appointed by the governor, subject to removal by him for 
cause, who shall hold office for three years. He shall be a graduate of 
some regularly established veterinary college, skilled in that science, and 
shall be by virtue of his office a member of the state board of health. [20 
G. A., ch. 189, § 1.] 

SEC. 2530. Powers—regulations. He shall have supervision of all 
contagious and infectious diseases among domestic animals in, or being 
driven or transported through, the state, and is empowered to establish 
quarantine against animals thus diseased, or that have been exposed to 
others thus diseased, whether within or without the state, and, with the 
concurrence of the state board of health, may make such rules and regula
tions as he may regard necessary for the prevention and suppression, and 
against the spread, of said disease or diseases, which rules and regulations, 
the executive council concurring, shall be published and enforced, and in 
the performance of his duties he may call for the assistance of any peace 
officer. [Same, § 2.] 

SEC. 2531. Penalty for interfering -with. Any person who wilfully 
hinders, obstructs or resists said veterinary surgeon, his assistants, or any 
peace officer acting under him or them, when engaged in the duties or 
exercising the powers herein conferred, or violates any quarantine 
established by him or them, shall be guilty of a misdemeanor. [Same, § 3.] 

SEC. 2532. Report. Said surgeon shall biennially make a full and 
detailed report of his doings since his last report to the governor, including 
his compensation and expenses, which report shall not exceed one hundred 
and fifty pages of printed matter. [22 G. A., ch. 82, § 39; 20 G. A., ch. 189, 
§4.] 

SEC. 2533. Duties—deputies. Whenever a majority of any board of 
supervisors or township trustees, or any city or town council, whether in 
session or not, shall in writing notify the governor of the prevalence of, or 
probable danger from, any of said diseases, he shall notify the veterinary 
surgeon, who shall at once repair to the place designated in said notice and 
take such'action as the exigencies may demand, and the governor may, in 
case of emergency, appoint a substitute or assistants with like qualifica
tions, and with equal powers and compensation. [20 G. A., ch. 189, § 5.] 

SEC. 2534. Destruction of stock—compensation—appeal. When
ever in the opinion of the state veterinary surgeon the public safety demands 
the destruction of any stock, the same may be destroyed upon the written 
order of such surgeon, with the consent of the owner, or upon approval 
of the governor, and by virtue of such order such surgeon, his deputy 
or assistant, or any peace officer, may destroy such diseased stock, and the 
owner thereof shall be entitled to receive its actual value in its condition 
when condemned, to be ascertained and fixed by the state veterinary sur
geon and the nearest justice of the peace, who, if unable to agree, shall 
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call upon the nearest or other justice of the peace upon whom they agree as 
umpire, and their judgment shall be final when the value of the stock, if not 
diseased, would not exceed twenty-five dollars; but in all other cases either 
party shall have the right of appeal to the district court, but such appeal 
shall not delay the destruction of the diseased animals. The veterinary 
surgeon shall at once file with the governor his written report thereof, who 
shall, if found correct, indorse his finding thereon, whereupon the auditor 
of state shall issue his warrant therefor upon the treasurer of state, who 
shall pay the same out of any moneys at his disposal under the provisions 
of this act, but no compensation shall be allowed for stock destroyed while 
in transit through or across the state, and the word ' ' stock, ' ' as herein used, 
shall be held to mean cattle, horses, mules and asses. [Same, § 6.] 

A certificate given by a deputy veterinary at the time of his purchase, more than a year 
surgeon to the owner of a hoi-se showing previous to the giving of such certificate: 
him to be affected with glanders, fceZdnotad- Welch v. Norton, 73-721. 
missible as evidence that he was so affected 

SEC. 2535. Cooperation with United States. The governor, with 
the veterinary surgeon, may cooperate with the government of the United 
States for the objects of this chapter, and the governor may accept and 
receipt for any moneys receivable by the state under the provisions of any 
act of congress which may at any time be in force upon this subject, and 
pay the same into the state treasury to be used according to the act of con
gress and the provisions of this chapter as nearly as may be. [Same, § 7.] 

SEC. 2536. Appropriation. There is annually appropriated out of 
any moneys, not otherwise appropriated, the sum of three thousand dollars, 
or so much thereof as may be necessary, for the uses and purposes herein 
set forth. [Same, § 8.] 

SEC. 2537. Compensation of assistants. Any person, except the vet
erinary surgeon, called upon under the provisions of this chapter, shall be 
allowed and receive two dollars per day while actually employed. [Same, § 9.] 

SEC. 2538. Compensation of veterinary surgeon. When engaged 
in the discharge of his duties, the veterinary surgeon shall receive the sum 
of five dollars per day and his actual expenses, the claim therefor to be 
itemized, verified, accompanied with written vouchers, and filed with the 
state auditor, who shall allow the same and draw his warrant upon the 
treasury therefor. [Same, § 1.] 

CHAPTER 15. 

OP THE CARE AND PROPAGATION OP PISH AND THE PROTECTION OP 
BIRDS AND GAME. 

SECTION 2639. "Warden—compensation—duties. There is hereby 
created the office of state fish and game warden. The warden shall be 
appointed by the governor, and hold his office for three years from the first 
day of April of the year of his appointment. He shall receive a salary of 
twelve hundred dollars annually to be paid out of the state treasury. He 
shall have charge and management of the state fish hatcheries, which shall 
be used in stocking the waters of the state with fish native to the country 
and to the extent of the means provided by the state. He shall impartially 
and equitably distribute all fry raised by or furnished to the state, or for it 
through other sources, in the streams and lakes of the state; shall faithfully 
and impartially enforce obedience of the provisions of this chapter, and 
shall make a biennial report to the governor of his doings, together with 
such information upon the subject of the culture of fish and the protection 
of game in the country as he may think proper, accompanied with an item
ized statement monthly to the executive council under oath of all moneys 
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expended and for what purpose, and of the number and varieties of fish 
distributed, and in what waters. [23 G. A., ch. 34, § 12; 17 G. A., ch. 80, 
§§ 1, 4.] 

SEC. 2540. Pishing—what permitted. Between the first days of 
November and March, no one shall take from the waters of the state any 
salmon or trout, nor between the first day of April and the fifteenth day of 
May any bass, pike, croppies, or other game fish, nor shall any one fish 
for or by any means catch any fish in any stream, which has been stocked 
with breeding trout one or two years old, within one year from the date of 
the stocking thereof, if notice of such fact is by the authority of the warden 
posted where a public road crosses such stream; nor shall any one at any 
time take from the waters of the state any fish, except minnows for bait, 
unless by hook and line; but any person may, between the fifteenth day of 
May and the first day of December, use not more than one trot line in streams 
only, and extending not more than half-way across; nor shall any one place, 
erect or cause to be placed or erected, any trot line, seine, net, trap, dam or 
other device or contrivance in the water in such manner as to hinder or 
obstruct the free passage of fish, up, down or through the same for the pur
pose of catching them, except as provided in the next section; nor shall any 
one place in the water any lime, ashes, or drug of any kind or other sub
stances, or shoot any gun, explode dynamite, guncotton, giant powder, or 
other compound or preparation, or use electricity in any way, with the 
intent to kill or so to affect any fish that it may be taken; nor have, erect or 
use, while fishing on or through the ice, any house, shed or other protection 
against the weather, or have or use any stove or other means for creating 
artificial heat. The possession of a spear or seine in or upon any of the 
public waters of the state, or upon the ice of the same, or on the shore 
within a limit of ten rods, shall be prima facie evidence of the intent to vio
late the provisions of this section, against spearing and seining fish. But 
this presumption shall not exist against fishing in the excepted waters, as 
provided in section twenty-five hundred and forty-seven of this chapter. 
[26 G. A., ch. 80, § 1; 25 G. A., ch. 65; 23 G. A., ch. 34, §§ 2, 3, 6, 7; 17 G. A., 
ch. 80, §§ 5, 6; 16 G. A., ch. 70, § 6.] 

The provisions of 23 G. A., ch. 34, <j 6, did across a river so as to hinder or obstruct the 
not prohibit the catching of fish by a trot free passage of fish which was prohibited by 
line, as this is the catching with a hook and that statute: Collins v. Bankers' Ace. Assn., 
line. I t was only the placing of a trot line 64 N.W., 778. 

SEC. 2541. Minnows for bait. In taking minnows for bait, a three-
eighths inch mesh seine not exceeding five yards in length may be used, and 
if any of the fish enumerated in the preceding section shall be taken, they 
shall at once be restored unharmed to the water whence taken, and the 
word "minnows " as used in this chapter does not include young bass, pike, 
croppies, trout, salmon, or fry of any game fish, native or otherwise. [23 
G.A.,ch. 34, §2.] 

SEC. 2542. Two lines. No person shall use more than two lines, with 
one hook upon each line, in still fishing, or otherwise, except that a trot 
line as above provided, or in trolling a spoon-hook composed of three hooks 
fastened together, may be used. [26 G. A., ch. 80, § 2.] 

SEC. 2543. Buying or selling. No person shall knowingly buy, sell, 
offer for sale, have in possession for sale or transportation, or for any other 
use or purpose, any fish unlawfully taken under the provisions of this 
chapter. [23 G. A., ch. 34 § 4.] 

SEC. 2544. Penalty. Any one who shall violate any provisions of the four 
preceding sections shall, upon conviction, pay a fine of not less than five 
nor more than fifty dollars and costs of prosecution for each offense, or be 
imprisoned in the county jail for not less than one day nor more than thirty 
days, and the taking of each fish in violation of law shall be a separate 
offense. [26 G. A., ch. 80, § 3; 23 G. A., eh. 34, §§ 5, 8, 9; 16 G. A., ch. 170, §§ 
4,7.] 
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SEC. 2545. Private fishing. Persons who raise or propagate fish upon 
their own premises, or who own premises on which there are waters having 
no natural inlet or outlet through which such waters may become stocked 
or replenished with fish, are the owners of the fish therein and may take 
them as they see fit, or permit the same to be done. Any person taking 
said fish without the consent of such owner shall be guilty of a misde
meanor, and be prosecuted and punished as provided in the preceding 
section, and such owner may recover three times the value thereof from the 
person so taking them. [23 G. A., ch. 34, § 10; 16 G. A., ch. 70, § 4.] 

SEC. 2546. Taking by -warden. The warden may take from any of 
the public waters of the state, at any time and in any manner, any fish for 
the purpose of propagating or restocking other waters, or exchanging with 
fish commissioners or wardens of other states or of the United States. [23 
G. A., ch. 34, § 2.] 

SEC. 2547. Rivers excepted—dams. Nothing herein contained shall 
be held to apply to fishing in the Mississippi, Missouri or the Big Sioux 
rivers, nor to so much of the Des Moines river as forms the boundary line 
between this state and Missouri, nor to forbid the erection of dams across 
the waters of the state for manufacturing or other lawful purposes, subject 
to the provisions of the following section. [Same, § 11; 18 G. A., ch. 92; 16 
G. A., ch. 70, § 10.] 

SEC. 2548. Fish ways. No dam or obstruction across any river, stream 
or other waters in this state shall be erected or maintained which is not 
provided with a fish-way of suitable capacity and facilities to afford a free 
passage for fish up and down the same, while the water is running over 
such dam or obstruction. Any dam or obstruction which is not so con
structed is a public nuisance, and may be abated accordingly. A violation 
of this section is a misdemeanor, and, in addition to the remedy in this sec
tion provided, the offender may be punished by fine of not less than one 
hundred dollars or imprisonment in the county jail not less than fifteen dayfc 
nor more than thirty days. [17 G. A., ch. 188.] 

SEC. 2549. Fish dams—condemning property for. Any city or 
town, bounded in whole or in part by any meandered lake or chain of lakes, 
or the board of supervisors of the county in which such waters are situated, 
may construct and maintain across the outlet or inlet thereof a dam to 
obstruct the passage of fish, the same to be of earth, masonry or other 
material to the natural and ordinary level of the lake, above and across the 
entire width to be an open network of bars or wire with the necessary sup
ports, so arranged as to prevent as far as may be the escape of fish. For 
this purpose, upon the petition of a majority of the resident taxpayers of 
any city or town, so much land as is situated within the corporate limits as 
may be necessary may be purchased or condemned in the same manner pro
vided for the appropriation of private property for streets and other munic
ipal uses, and paid for out of the general fund. [24 G. A., ch. 46; 22 G. A., 
ch. 108; 21 G. A., ch. 63, §§ 1, 2.] 

SEC. 2550. Penalty for injuring or destroying. Whoever shall wil
fully injure or destroy such dam so erected or maintained, shall be guilty 
of a misdemeanor, and, upon conviction, shall pay a fine of not less than 
one hundred nor more than five hundred dollars, or be imprisoned in the 
county jail not less than thirty nor more than one hundred days, and pay 
the costs of prosecution. [21 G. A., ch. 63, § 3.] 

SEC. 2551. Game protected. No person shall trap, shoot or kill any 
pinnated grouse or prairie chicken between the first day of December and. 
the first day of September next following; any woodcock, between the first 
day of January and the tenth day of July; any ruffed grouse or pheasant, 
wild turkey or quail, between the first day of December and the first day of 
October; any wild duck, goose or brant, between the fifteenth day of April 
and the first day of September; or any gray or fox squirrel or timber squirrel, 
between the first day of January and the first day of June, provided that it 
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shall be unlawful to kill any ruffed grouse or wild turkey prior to January 
1, 1900. Shooting or killing quail on the public highway shall be in vio
lation of law. No person shall kill any of the birds mentioned in this sec
tion from any artificial ambush of any kind or with the aid or use of any 
sneak boat or sink box or other device used for concealment in the open 
water, nor use any artificial light, battery or any other deception, contri
vance or device whatever, with the intent to attract or deceive any of the 
birds mentioned in this chapter, except that decoys may be used in hunting 
wild geese and ducks, but no person shall at any time hunt or shoot from 
any boat, canoe, contrivance or device whatever on any of the waters of 
this state between sunset and sunrise. [20 G. A., ch. 67; 18 G. A., ch. 193; 
17 G. A., ch. 156, § 2.] 

SEC. 2552. Killing for traffic—destroying eggs or nests. No per
son shall at any time, or at any place within this state, trap, shoot or kill 
for traffic any pinnated grouse or prairie chicken, woodcock, quail, ruffed 
grouse or pheasant; nor shall any one person shoot or kill during any one 
day more than twenty-five of either kind of said named birds; nor shall any 
one person, firm or corporation have more than twenty-five of either kind 
of said named birds in his or their possession at any one time, unless law
fully received for transportation; or catch or take or attempt to catch or 
take, with any trap, snare or net any of the birds or animals named in the 
preceding section; or in any manner wilfully destroy the eggs or nests of 
any of the birds named in this and the preceding section. [18 G. A., ch. 
193, § 2; 17 G. A., ch. 156, § 3.] 

SEC. 2653. Trapping. It shall be unlawful for any person to kill, t rap or 
ensnare any beaver, mink, otter or muskrat between the first day of April 
and the first day of November, except where such killing, trapping or snar
ing may be for the protection of private or public property. [17 G. A., ch. 
156, § 4.] 

SEC. 2554. Having in possession. I t shall be unlawful for any person, 
company or corporation to buy or sell, or have in possession, any of the 
birds or animals named in this chapter, during the period when the killing 
of such birds or animals is prohibited, except during the first five days of 
such prohibited period; and the possession by any person, company or cor
poration of any such birds or animals during such prohibited period, except 
during the first five days thereof, shall be presumptive evidence of a viola
tion of the provisions of this chapter relating to game. [17 G. A., ch. 
156, § 5.] 

SEC. 2565. Shipping out of state. No person, company or corpora
tion shall at any time ship, take or carry out of this state any of the birds 
or animals named in this chapter; but it shall be lawful for any person to 
ship to any person within this state any game birds named, not to exceed 
one dozen in any one day, during the period when the killing of such birds 
is not prohibited; but he shall first make an affidavit before some person 
authorized to administer oaths that said birds have not been unlawfully 
killed, bought, sold or had in possession, are not being shipped for sale or 
profit, giving the name and post-office address of the person to whom 
shipped, and the number of birds to be so shipped. A copy of such affidavit, 
indorsed " a true copy of the original" by the person administering the 
oath, shall be furnished by him to the affiant, who shall deliver the same to 
the railroad agent or common carrier receiving such birds for transporta
tion, and the same shall operate as a release to such carrier or agent from 
any liability in the shipment or carrying of such birds. The original affi
davit shall be retained by the officer taking the same, and may be used as 
evidence in any prosecution for violation of the sections of this chapter 
relating to game. Any person knowingly and wilfully swearing falsely to 
any material fact of said affidavit shall be guilty of perjury. [17 G. A., ch. 
156, § 6.] 
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SEC. 2556. Penalty. If any person use any device, kill, trap, ensnare, 
buy, sell, ship, or have in his possession, or ship, take or carry out of the 
state, contrary to the provisions of this chapter, any of the birds or animals 
named or referred to herein, or shall wilfully destroy any eggs or nests of 
the birds named or referred to in the preceding sections, he shall be pun
ished by a fine of ten dollars for each bird, beaver, mink, otter, or muskrat; 
and ten dollars for each nest and the eggs therein, so killed, trapped, 
ensnared, bought, sold, shipped, had in possession, destroyed, or shipped, 
taken, or carried out of the state, and shall stand committed to the county 
jail for thirty days unless such fine and costs of prosecuting are sooner 
paid. [17 G. A., ch. 156, § 7.] 

SEC. 2557. Receiving for t ransportat ion. If any railway or express 
company or other common carrier, or any of their agents or servants, 
receive any of the fish, birds or animals mentioned or referred to in this 
chapter for transportation or other purpose, during the period hereinbefore 
limited and prohibited, or at any other time except in the manner provided 
in this chapter, he or it shall be punished by a fine of not less than one 
hundred nor more than three hundred dollars, or by imprisonment in the 
county jail for thirty days, or by both such fine and imprisonment. 

SEC. 2558. Using swivel-gun or poison. If any person shoot or kill 
any wild duck, goose or brant with any swivel-gun, or any kind of gun 
except such as is commonly shot from the shoulder, or shall use medicated 
or poisoned food to capture or kill any of the birds named in this chapter, 
he shall be fined twenty-five dollars for each offense, and shall stand com
mitted to the county jail for thirty days, unless such fine and costs of 
prosecution are sooner paid. [17 G. A., ch. 156, § 9.] 

SEC. 2559. Prosecutions—attorney's fee. In all prosecutions under 
this chapter, any number of violations may be included in the information, 
but each one shall be set out in a separate count, and upon conviction there 
shall be taxed as a part of the costs in the case a fee of five dollars to the 
informant, and a like fee of five dollars to the attorney prosecuting the case, 
upon each count upon which there is a plea or verdict of guilty and judg
ment of conviction; but in no event shall this fee be paid out of the county 
treasury. Prosecutions for violations of any provision of this chapter may 
be brought either in the county in which the offense was committed, or in 
any other county where the person, company or corporation complained of 
has had or has in his or their possession any fish, birds or animals named 
herein and bought, sold, caught, taken, killed, trapped or ensnared in viola
tion hereof. [Same, § 11.] 

SEC. 2560. H u n t i n g upon cult ivated or inclosed land. No person 
shall hunt with dog or gun upon the cultivated or inclosed lands of another 
without first obtaining permission from the owner, occupant or agent 
thereof. Any person violating the provisions of this section shall be pun
ished by a fine of not more than ten dollars and costs of prosecution, and 
shall stand committed until such fine and costs are paid, for each and every 
offense, but no prosecution shall be commenced under this section except 
upon the information of the owner, occupant or agent of such cultivated or 
inclosed lands. [25 G. A., ch. 64.] 

SEC. 2561. Protect ion of b i rds . No person shall destroy the nests or 
eggs of, or catch, take, kill or have in possession or under control for any pur
pose whatever, except specimens for use of taxidermists, at any time, any 
whippoorwill, night-hawk, bluebird, finch, thrush, linnet, lark, wren, martin, 
swallow, bobolink, robin, turtle-dove, catbird, sandpiper, snowbird, black
bird, or any other harmless bird except bluejays and English sparrows, but 
nothing herein shall be construed to prevent the removal of nests from 
buildings, and the keeping of song birds in cages as domestic pets. Any 
person violating any of the provisions of this section shall be fined not less 
than one dollar nor more than twenty-five dollars and costs of prosecution, 
and may be committed to the county jail until such fine and costs are paid. 
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SEC. 2662. Deputy warden. The fish and game warden may appoint 
such number of deputies as he may deem necessary, who shall serve with
out expense to the state, and whose duties shall be to report to the warden 
all violations of the fish and game laws and aid him in the enforcement 
thereof. 

SEC. 2563. Pish commissioner. The office of fish commissioner is 
hereby abolished and the present fish commissioner shall be fish and game 
warden. 

CHAPTER 16. 

OF STATE BOARD OF HEALTH. 

SECTION 2564. Appointment—meetings—officers. The state board 
of health shall consist of the attorney-general and the state veterinary sur
geon, who shall be members by virtue of their offices, one civil engineer and 
seven physicians, to be appointed by the governor, each to serve for a term 
of seven years and until his successor is appointed; vacancies to be filled by 
the governor for the unexpired term. But no one of the seven physicians 
hereafter appointed shall be an officer or member of the faculty of any medi
cal school, and the governor shall have the power to remove any member of 
said board for good cause shown. It shall meet semiannually in May and 
November, and at such other times as it may decide upon, such meetings to 
be held at the seat of government; suitable rooms therefor to be provided 
by the custodian of the capitol. At the meeting held in May, a president 
from their number, and a secretary who shall be a physician not of their 
number, shall be elected, and the latter have an office in the capitol. [26 G. • 
A , ch. 91; 20 G. A., ch. 173; 18 G. A , ch. 151, §§ 1, 9, 10, 12.] 

S E C . 2565. Powers—regulations—reports. The board shall have 
charge of and general supervision over the interests of the health and life 
of the citizens of the state; matters pertaining to quarantine, registration of 
marriages, births and deaths; authority to make such rules and regulations 
and sanitary investigations as it from time to time may find necessary for 
the preservation and improvement of the public health, which, when made, 
shall be enforced by local boards of health and peace officers of the state. 
It shall prepare and furnish, through its secretary, to the clerks of the 
several counties such forms for the record of marriages, births and deaths as 
it may determine upon, and by its secretary make biennial reports to the 
governor, which shall include so much of its proceedings, such information 
concerning vital statistics, such knowledge respecting diseases, and such 
instruction upon the subject of hygiene, as may be thought useful for dis
semination among the people, with such suggestions as to further legisla
tion as may be thought advisable. [22 G. A., ch. 82, § 37; 18 G. A., ch. 151, 
§§ 2, 4, 11.] 

SEC. 2566. [Registration of births and deaths. I t shall be the duty 
of all assessors, at the time of making assessment, to obtain and report to 
the clerk of the district court, upon blanks adopted by the state board of 
health and furnished by the county auditor, such registration of births and 
deaths as occur within their respective districts for the year ending Decem
ber thirty-first immediately preceding. 

A former statute authorizing the board the authority of the state, and might be at-
of health to require a physician to report in- tained in the exercise of its police power: 
formation as to births and deaths, held not Robinson v. Hamilton, 60-134. 
unconstitutional. Its objects were within 

SEC. 2567. Clerk of court to keep registry. The clerk of the court 
in each county shall keep a book in which shall be recorded all marriages 
occurring within the county, together with such data respecting the same 
as shall be required by the state board of health, and shall report to the 
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secretary of the state board of health on or before the first day of June in 
each year such data respecting such marriages for the year ending Decem
ber thirty-first immediately preceding. The clerk of the district court of 
each county shall keep a book in which shall be recorded all births and 
deaths occurring within the county as shown by the returns filed in his 
office by the assessor, as provided in section twenty-five hundred and sixty-
six; and on or before the first day of June in each year shall furnish to the 
secretary of the state board of health a report of such births and deaths. 
[19 C. A., ch. 140; 18 G. A., ch. 151, § 3.] 

SEC. 2568. Local board of health—quarantine. The mayor and 
council of each town or city, or the trustees of any township, shall consti
tute a local board of health within the limits of such towns, cities or town
ships of which they are officers. The town, city or township clerk shall be 
clerk of the local board, which board shall appoint a competent physician 
as its health officer, who shall hold office during its pleasure. It shall regu
late all fees and charges of persons employed by it in the execution of 
health laws and its own regulations and those of the state board of health; 
have charge of all cemeteries dedicated to public use not controlled by 
other trustees or incorporated bodies, and the burial of the dead; make such 
regulations as are necessary for the protection of the public health respect
ing nuisances, sources of filth, causes of sickness, rabid animals and quaran
tine, not in conflict with any regulations of the state board of health, which 
shall also apply to boats or vessels in harbors or ports within their jurisdic
tion; to proclaim and establish quarantine against all infectious or contagi
ous diseases dangerous to the public, and maintain and remove the same, as 
may be required by regulations of the state board; may, when satisfied upon 
due examination that any cellar, room, tenement building, or place occu
pied as a dwelling or otherwise has become, or is by reason of the number 
of occupants, uncleanliness or other cause, unfit for such purpose, or a 
cause of nuisance or sickness to the occupants or the public, issue a notice in 
writing to such occupants or any of them, requiring the premises to be put 
in proper condition as to cleanliness, or requiring the occupants to remove 
or quit such premises within a reasonable time to be fixed; and, if the per
sons so notified or either of them neglect or refuse to comply therewith, 
may by order cause the premises to be properly cleaned at the expense of 
the owner or owners, or may forcibly remove the occupants and close the 
premises, and peace and police officers shall execute such orders, which 
premises so closed shall not be again occupied as a dwelling place without 
written permission of the board. The quarantine authorized by this section 
in case of infectious or contagious diseases may be declared or terminated 
by the mayor of any city or town, or the township clerk outside of such city 
or town, in cases required by regulations of the state board of health, upon 
written notice given by any practicing physician of the existence of such 
disease, or termination of the cause for quarantine, as the case may be. 
[24 G. A., ch. 59; 18 G. A., ch. 151, §§ 13, 14, 16-19; C.73, §§ 415, 417, 418.] 

The city is not responsible to individuals 62-364; Tweedy v. Fremont County, 68 N. W., 
for the neglect or non-feasance of its agents 921. 
or officers in executing the powers here con- The board will not be bound by the action 
ferred: Ogg v. Lansing, 35-495. of the individual members in authorizing a 

Prior provisions as to local boards of physician to render services. Such action 
health were repealed by provisions establish- must be by the board as a body: Young v. 
inga state board: Staptes v. Plymouth County, Black Hawk County, 66-460. 

SEC. 2569. Abatement of nuisance. The local board may with its 
physician, when of the opinion it is necessary for the preservation of the 
lives or health of the inhabitants, enter a building, vessel or place for the 
purpose of examining into, preventing, removing or destroying any 
nuisance, source of filth or cause of sickness, and, in case its members or 
physician shall be refused such entry, make complaint through any mem
ber under oath to any magistrate of the county, whether a member of the 
board or not, stating the facts so far as known, and the magistrate shall 
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thereupon issue his warrant, directed to any peace officer of the county, 
commanding him between the hours of sunrise and sunset, accompanied by 
two or more members of the board, to prevent, remove or destroy such 
nuisance, source of filth or cause of sickness, which shall be executed by 
the officer under the direction of such members of the board, and it may 
order the owner of any property, building or place to remove at his own 
expense, within twenty-four hours, or such other time as may be fixed by 
it, after notice has been served upon such owner, occupant or other person 
in charge thereof, any nuisance, source of filth or cause of sickness found 
thereon, and if such person fails or neglects to comply with the order and 
make such removal, it may cause the same to be done at the expense of the 
owner or occupant. [18 G. A., ch. 151, §§ 20, 21.] 

Where the mayor and aldermen of a city be maintained against a person keeping a 
constituting a board of health made a regu- nuisance by one specially injured thereby 
lation that no hog-pen nor inclosure where- without regard to the action of the board: 
in swine were kept and fed otherwise than for Baker v. Bohannan, 69-60. 
purpose of commerce should be allowed with- The action of the board of health finding 
in the city limits, held, that such regulations a structure to be a nuisance does not entitle 
might be enforced by the city: State v. Hoi- a private party claiming to be in jured there-
comb, 68-107. by to maintain a proceeding for the abate-

Exclusive jurisdiction to determine what ment thereof. The finding of the board of 
constitutes a nuisance and to abate nuisances health is not conclusive of the facts in such 
is not conferred upon the local board of private action: Kallsen v. Wilson, 80-229. 
health. A private action for damages may 

SEC. 2570. Care of infected person. When any person shall be 
infected, or shall have been recently infected, or sick with smallpox or 
other disease dangerous to the public health, whether a resident or other
wise, it may make such provisions as are best calculated to preserve the 
inhabitants against danger therefrom, by removing such person to a 
separate house, when it may be done without injury to his health, and 
provide nurses, needful assistance and supplies, which shall be charged to 
the person, or those liable for his support, if able; if unable, it shall be 
done at the expense of the county. If such person cannot be removed, he 
shall be cared for in the same manner as in cases of removal with like 
results as to charges therefor, and in addition it may cause the people in 
the neighborhood to remove from the vicinity of the infected house, and 
take any and all other needed action to insure the safety of the citizens. 
The removal or care of infected persons, as herein provided., shall be effected 
by an application made to a civil magistrate in the manner provided for the 
removal and abatement of nuisances, who shall issue his warrant, as 
directed in such cases, requiring the officer to remove such person, or take 
possession of condemned houses or lodgings, and provide nurses, attend
ants and other necessities for the care, safety and relief of the sick, which 
warrant shall be executed under the direction of the board of health. 
[Same, §§ 22, 23.] 

The board of health may, under this sec- For all such expenses which the sick person 
tion, erect a temporary building to which or those liable for his support are unable to 
infected persons may be removed for isola- pay the county is ultimately liable: Clinton 
tion, and the county will be liable for the v. Clinton County, 61-205. 
expenses thereof in case of the inability of It is the imperative duty of the local 
the infected person or persons to pay such board of health to provide for a sick person, 
charge. Whether the infected person would regardless of his settlement — as where the 
be liable for such expenses in any event, person is a foreigner, not yet having ac-
<loubted: Staples v. Plymouth County, 62-364. quired a settlement. The sick or afflicted 

The sick person is properly chargeable person must in such case be deemed to be-
with all expenses which may be incurred, long to the county where the relief becomes 
including expenses of removal, if that necessary: Ibid. 
plan is adopted, or isolation, if that is The county is liable for the care of sick 
adopted; and in the latter case the expense persons under said statute only in case they 
of food furnished to the entire family during or the persons liable for their support are 
the period of isolation may be included; also, not able to make compensation therefor, 
the supplying of clothing in place of cloth- The liability of the county can be estab-
ing worn by the family which is burned, lished only by showing that the facts exist 



892 
§§ 2571-2574 STATE BOARD OF HEALTH. Tit. XII, Ch. 16. 

which are contemplated by the statute as persons liable for his support are unable to 
rendering the county liable, and the burden pay for the service rendered and supplies 
of proving these facts is therefore upon the furnished, therefore before a physician who 
party seeking to establish such liability: has rendered services to such a patient can 
Gill v. Appanoose County, 68-20. recover against the county it must appear 

The board will not be bound by the that the person assisted and the other per-
actions of individual members in authoriz- sons liable for his support were unable to 
ing a physician to render services. Such pay the claim. The fact that the person 
action must be by the board as a body: assisted is a pauper and a county charge does 
Young v. Black Hawk County, 66-460. not show that there is no relative who is lia-

The county may be made liable only when ble and able to pay: Tweedy v. Fremont 
the person assisted and his parents or other County, 68 N.W., 921. 

SEC. 2671. Meetings of local board — regulations — reports — 
expenses—tax. Local boards of health shall meet for the transaction of 
business on the first Mondays of April and October in each year, and at such 
other times as may seem necessary. They shall give notice of all regula
tions adopted, by publication thereof in some newspaper printed and circu
lated in the town, city or township, or, if there is none, by posting a copy 
thereof in five public places therein, and through their physician or clerk 
shall make general report to the state board at least once a year, and spe
cial reports when it may demand them, of its proceedings and such other 
facts as may be required, on blanks furnished by and in accordance with 
instructions from it. All expenses incurred in the enforcement of the pro
visions of this chapter, when not otherwise provided, shall be paid by the 
town, city or township; in either case all claims to be presented and audited 
as other demands. In the case of townships, the trustees shall certify the 
amount required to pay such expenses to the board of supervisors of the 
county, and it shall advance the same, and, at the time it levies the 
general taxes, shall levy on the property of such township a sufficient tax 
to reimburse the county, which, when collected, shall be paid to and belong 
to the county. [22 G. A., ch. 65; 18 G. A., ch. 151, §§ 15, 24; 0.73, §§ 416, 
420.] 

The fees of a physician employed by the the local boards of health: Tweedy v. Fre-
board of health are to be fixed by the board mont County, 68 K.W., 921. 
and the action of such board is binding on The township trustees and clerk are not 
the county in cases where such fees become entitled to bring action in their names for 
payable by the county. The board of super- the recovery from the county of money due 
visors does not have the right to regulate for expenses of the local board of health: 
the fees and charges of persons employed by Sanderson v. Cerro Gordo County, 80-89. 

SEC. 2572. Regulations of state board. Local boards of health shall 
obey and enforce the rules and regulations of the state board; and peace and 
police officers within their respective jurisdictions, when called upon to do 
so by the local boards, shall execute the orders of such board. 

SEC. 2673. Failure to comply "with orders or regulations. Any 
person being notified to remove any nuisance, source of filth or cause of 
sickness, as in this chapter provided, who fails, neglects or refuses to do so 
after the time fixed in such notice, or knowingly fails, neglects or refuses 
to comply with and obey any order, rule or regulation of the state or local 
board of health, or any provision of this chapter, after notice thereof has 
been given as herein provided, shall forfeit and pay the sum of twenty dol
lars for each day he refuses such obedience, or for each day he knowingly 
fails, neglects or refuses to obey such rule or regulation, or knowingly vio
lates any provision of this chapter, to be recovered in an action in the name 
of the clerk of the board, and, when collected, to be paid to the clerk of the 
town, city or township, as the case may be, and for its benefit; and, in addi
tion thereto, any one so offending, or knowingly exposing another to infec
tion from any contagious disease, or knowingly subjecting another to the 
danger of contracting such disease from a child or other irresponsible per
son, shall be liable for all damages resulting therefrom, and guilty of a 
misdemeanor. [24 G. A., ch. 59; 18 G. A., ch. 151, §§ 16, 17; C'73, § 419.] 

SEC. 2674. Compensation of secretary. The secretary of the state 
board of health shall receive such salary as the board shall fix, not to exceed 
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twelve hundred dollars yearly, payable upon the certificate of the president 
to the state auditor, who shall issue his warrant for the amount due upon 
the state treasurer. Each member of the board shall receive only actual 
traveling and other necessary expenses incurred in the performance of his 
duties, such expenses to be itemized, verified, certified, audited, and a war
rant drawn therefor in the same manner as the secretary's salary. [20 G. 
A., ch. 173; 18 G. A., ch. 151, § 10.] 

SEC. 2576. Annual appropriation. The sum of five thousand dollars, 
or so much thereof as may be necessary, is annually appropriated to pay the 
salary of the secretary, expenses of the board, contingent expenses of the 
secretary's office, and all costs of printing; all such contingent and miscel
laneous expenses to be itemized, verified, certified, audited and paid as other 
expenses of the board. [20 G. A., ch. 173; 18 G. A., ch. 151, § 12.] 

CHAPTER 17. 

OF THE PRACTICE OF MEDICINE. 

SECTION 2676. Board of medical examiners—examinations—cer
tificates. The state board of medical examiners shall consist of the physi
cians of the state board of health, and the secretary of the board of health 
shall be secretary thereof. It shall hold regular meetings in May and 
November and special ones as may be necessary, due notice thereof being 
given, at which it shall discharge the duties contemplated by this chapter. 
All examinations shall be in writing, each candidate for examination in any 
school of medicine being given the same set of questions, covering anatomy, 
physiology, general chemistry, pathology, surgery and obstetrics. In 
materia medica, therapeutics and the principles and practice of medicine, a 
set of questions shall be used corresponding to the school of medicine which 
the applicant desires to practice. The examination papers, when concluded, 
shall be marked upon a scale of one hundred, each candidate for examina
tion first to pay to the secretary of the board a fee of twenty dollars there
for. The average required to pass shall be fixed by the board prior to the 
examination. Each applicant shall, upon obtaining an order for examina
tion, receive from the secretary a confidential number which he shall place 
upon his work when completed, so that the board, in passing thereon, shall 
not know by whom it was prepared. All matters connected therewith shall 
be filed with the secretary and preserved for five years as a part of the rec
ords of the board, during which time they shall be open to public inspection. 
If the examination is satisfactory to five members of the board, it shall issue 
its certificate, under its seal, signed by its president, secretary, and not less 
than three other members, who may, in the absence of the others, act as an 
examining board, and the different schools of medicine represented in the 
board of health shall be represented in said number. The certificate, while 
in force, shall confer upon the holder the right to practice medicine, surgery 
and obstetrics, and be conclusive evidence thereof. Graduates from legally 
authorized medical schools, which in the opinion of the board are of good 
standing, holding genuine diplomas therefrom, upon presentation of the 
same, accompanied by a fee of five dollars, and such proof as may be required 
touching the genuineness and ownership of the diploma and the character and 
standing of the school issuing it, shall be by the board granted certificates, 
signed as above provided, conferring the right to practice as under certifi
cates issued upon examination. In all examinations made or proceedings 
had pursuant to the provisions of this chapter, any member of the board 
may administer oaths and take testimony in any manner authorized by law. 
Any one failing in his examination shall be entitled to a second one, within 
three months thereafter, without further fee. If any person shall by notice 
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in writing apply to the secretary of the board for an examination or a 
re-examination, and it fails or neglects for three months thereafter to give 
him the same, he may, notwithstanding any provision of this chapter, prac
tice medicine until the next regular meeting of the board without the 
required certificate. [22 G. A., ch. 66; 21 G. A., ch. 104, §§ 1-3.] 

Under prior provisions, held, that the mas: Iowa Eclectic Medical College v. Schra-
board of medical examiners having recog- der, 87-659. 
nized a medical college as qualified to issue An action of certiorari to review the action 
diplomas which should be recognized by the of the board of examiners in refusing to 
board, could not without hearing or an oppor- recognize a college as in good standing should 
tunity for hearing deprive such college of its be brought in the county where the action 
standing and deny to one who had received of the board was taken. A superior court 
its diploma a certificate to practice medicine, has jurisdiction of such action: College of 
but it might after full investigation deter- Physicians and Siirgeons v. Giiilbert, 69 Ñ.W., 
mine to refuse to recognize its future diplo- 453. 

SEC. 2577. Recording certificate. Every certificate issued under this 
chapter shall show whether it was granted upon examination or diploma, 
and the school of medicine the holder practices under. He shall, before 
engaging in the practice of medicine, file the same for record in the office 
of the recorder of the county in which he resides, who shall record it in a 
book provided for that purpose, which record shall be open to public inspec
tion, and for which service the recorder may charge a fee of fifty cents, to 
be paid by the certificate holder. The same record must be made of the cer
tificate in any county to which the holder may remove and in which he pro
poses to practice. [21 G. A., ch. 104, §§4, 5.] 

SEC. 2578. Refusal of certificate—revocation. The board of medical 
examiners may refuse to grant a certificate to any person otherwise qualified, 
who is not of good moral character, and for like cause, or for incompetency, 
or habitual intoxication, or upon satisfactory evidence by affidavit or other
wise that a certificate had been granted upon false and fraudulent state
ments as to graduation or length of practice, may revoke a certificate by an 
affirmative vote of at least five members of the board, which number shall 
include one or more members of the different schools of medicine repre
sented in said board; nor shall the standing of a legally chartered medical 
college, from which a diploma may be presented, be questioned, save by a 
like vote. After the revocation of a certificate, the holder thereof shall not 
practice medicine, surgery or obstetrics in the state. [Same, § 7.] 

The board, after granting a certificate, might revoke the certificate after issuing it 
even to a physician who had been in prac- to one who had been in practice for five 
tice five years before the taking effect of the years before the taking effect of the statute, 
statute, can, in some manner, make inquiry so they might refuse to issue a certificate to 
as to the competency of the holder, and, if such practitioner if he should appear to be 
palpably incompetent, revoke it. As they incompetent: State v. Mosher, 78-321. 

S E C 2579. Who deemed practitioner. Any person shall be held as 
practicing medicine, surgery or obstetrics, or to be a physician, within the 
meaning of this chapter, who shall publicly profess to be a physician, sur
geon or obstetrician, and assume the duties, or who shall make a practice 
of prescribing or of prescribing and furnishing medicine for the sick, or 
who shall publicly profess to cure or heal; but it shall not be construed to 
prohibit students of medicine, surgery or obstetrics, who have had not less 
than two courses of lectures in a medical school of good standing, from pre
scribing under the supervision of preceptors, or gratuitous service in case 
of emergency, nor to prevent the advertising, selling or prescribing natural 
mineral waters flowing from wells or springs, nor shall it apply to surgeons 
of the United States army or navy, nor of the marine hospital service, nor 
to physicians or midwives who have obtained from the boai'd of examiners 
a certificate permitting them to practice medicine, surgery or obstetrics 
without a diploma from a medical school or examination by the board, nor 
to physicians, as defined herein, who have been in practice in this state for 
five consecutive years, three years of which time shall have been in one 
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locality, nor to filling prescriptions by a registered pharmacist, nor to the 
advertising and sale of patent or proprietary medicines. [Same, § 8.] 

In order that a physician may bring him- ute took effect, he must comply with the 
self within the exceptions of this section re- proviso and present to the board the proper 
lating to five years' practice before the stat- certificate of such fact: State v. Mosher, 78-321. 

SEC. 2680. Penalties. Any person who shall present to the board of 
medical examiners a fraudulent or false diploma, or one of which he is not 
the rightful owner, for the purpose of procuring a certificate as herein pro
vided, or shall file, or attempt to file, with the recorder of any county in 
the state the certificate of another as his own, or who shall falsely personate 
any one to whom a certificate has been granted by such board, or shall prac
tice medicine, surgery or obstetrics in the state without having first obtained 
and filed for record the certificate herein required, and who is not embraced 
in any of the exceptions contained in this chapter, or who continues to 
practice medicine, surgery or obstetrics after the revocation of his certifi
cate, is guilty of a misdemeanor, and, upon conviction thereof, shall be 
fined not less than three hundred dollars, nor more than five hundred dol
lars, and costs of prosecution, and shall stand committed to the county jail 
until such fine is paid; and whoever shall file or attempt to file with the 
recorder of any county in the state the certificate of another with the name 
of the pai'ty to whom it was granted or issued erased, and the claimant's 
name inserted, or shall file or attempt to file with the board of medical 
examiners any false or forged affidavit of identification, shall be guilty of 
forgery. [Same, §§ 3, 9, 10.] 

The prescribed qualification to practice is in practice for five years, has not a certifi-
to be fixed by the board, even where a cate, is punishable under this section for 
physician had been in practice for five years practicing without a license: State v. Mosher, 
before the taking effect of the statute; and 78-321. 
a physician who, though he had thus been 

SEC. 2581. Itinerant physician. Every physician practicing medi
cine, surgery or obstetrics, or professing or attempting to treat, cure or 
heal diseases, ailments or injuries by any medicine, appliance or method, 
who goes from place to place, or from house to house, or by circulars, let
ters or advertisements solicits persons to meet him for professional treat
ment at places other than his office at the place of his residence, shall be 
considered an itinerant physician; and any such itinerant physician shall, 
in addition to the certificate elsewhere provided for in this chapter, procure 
from the state board of medical examiners a license as an itinerant, for 
which he shall pay to the treasurer of state, for use of the state of Iowa, 
the sum of two hundred and fifty dollars per annum. Upon payment of 
this sum, the secretary shall issue to the applicant therefor a license to 
practice within the state, as an itinerant physician, for one year from the 
date thereof. The board may, for satisfactory reasons, refuse to issue such 
license, or may cancel such license upon satisfactory evidence of incom
petency or gross immorality. Any person practicing medicine as an itinerant 
physician, as herein defined, without having procured such license shall be 
guilty of a misdemeanor, and, upon conviction thereof, shall be fined not 
less than three hundred dollars, nor more than five hundred dollars, and 
costs, and shall be committed to the county jail until such fine is paid: pro
vided, however, that nothing herein shall be construed to prevent any phy
sician otherwise legally qualified from attending patients in any part of the 
state to whom he may be called in the regular course of business, or in con
sultation with other physicians. 

S E C 2582. Examination and diploma required. From and after 
January 1, 1899, all persons beginning the practice of medicine in the 
state of Iowa must submit to an examination as set forth in this chapter, 
and, in addition thereto, shall present diplomas from medical colleges 
recognized as in good standing by the state board of medical examiners, 
and all persons receiving their diplomas subsequent to January 1, 1899, 
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shall present evidence of having attended four full courses of study of not 
less than twenty-six weeks each, no two of which shall have been given in 
any one year. 

SEC. 2583. Fees — compensation. Each member of the board of 
examiners shall receive, out of the fund created by the payment of fees by 
applicants for examination or certificates, the sum of eight dollars for each 
day, and necessary traveling expenses, for the time he is actually engaged 
in the discharge of his duties as a member of the board, and the secretary 
shall receive his necessary expenses incurred for services which cannot be 
performed at the capitol. Any balance of said funds remaining shall be 
turned over to the state treasurer for the use of the school fund. [22 G. 
A., ch. 66; 21 G. A., ch. 104, § 6.] 

CHAPTER 18. 
OF PRACTICE OF PHARMACY. 

SECTION 2584. Commissioners—powers. The commission of phar
macy shall consist of three competent pharmacists who have been for the 
preceding five years residents of the state and engaged in practicing phar
macy, one of whom shall be annually appointed by the governor and hold 
office for three years and until his successor is appointed and qualified. 
The commission shall have power to make all needed regulations for its 
government and for the proper discharge of its duties under this chapter, 
the same to be done without expense to the state, save the necessary blanks 
and stationery which shall, upon requisition, be furnished by the secretary 
of state, and make such other regulations not inconsistent with law and as 
authorized in this code, respecting the purchase, keeping and use of intox
icating liquors by registered pharmacists, not permit holders, as may be 
z'equired for the prevention or abuse of the trust reposed in them, and such 
other matters as may be hereinafter specifically enumerated. [23 G. A., 
ch. 35, § 13; 21 G. A., ch. 83, § 1; 18 G. A., ch. 75, § 3.] 

These provisions are proper as a delegation of power: Hildreth v. Crawforà, 65-339. 

SEC. 2585. Secretary and t reasurer . The commissioners of phar
macy shall annually, on the first Monday in May, elect a suitable person, 
who shall not be a member of said board, and who shall be known as secre
tary and treasurer; said secretary and treasurer shall enter upon the dis
charge of his duties as soon as he shall have filed with the secretary of 
state a good and sufficient bond in the penal sum of three thousand dollars 
signed by at least two sureties, who shall justify in the aggregate to double 
the amount of said bond, and which shall bear upon its face the approval 
of the governor. The salary of said secretary and treasurer shall not 
exceed fifteen hundred dollars per annum. [26 G. A., ch. 59, § 1.] 

SEC. 2586. License fees. The secretary and treasurer shall keep in 
his office a book known as the "Commissioners of Pharmacy License Pee 
Book, " which shall be made with ruled columns and printed headings show
ing the date, the name of the person paying, and the amount of each license 
and fee paid, in which he shall enter all fees for licenses received by him, 
and on the first Monday of each month he shall file with the auditor of state 
a true statement thereof for the previous month, properly sworn to by him. 
and shall quarterly pay into the state treasury, on the first day of January, 
April, July and October of each year, the amount of license fees payable by 
law into such treasury. [Same, § 2.] 

SEC. 2587. Records—compensation. The books, accounts, vouchers 
and funds belonging to or kept by said board of pharmacy shall at all times 
be open or subject to the inspection of the governor, or any committee 
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appointed by him. Each commissioner of pharmacy shall receive as full 
compensation for his services the sum of five dollars for each day actually 
employed in the discharge of his official duties, together with his actual 
traveling expenses in performing said duties, all of which shall be paid from 
the fees of the office, and each commissioner shall file with the auditor of 
state, at the end of each quarter of his official year, an itemized statement 
under oath of his actual time in days employed in the discharge of his duty, 
and traveling expenses incurred in the performance of his duty, for such 
quarter. [Same, § 3.] 

SEC. 2688. Registered pharmacists. No person not a registered 
pharmacist shall conduct the business of selling at retail, compounding or 
dispensing drugs, medicines or poisons, or chemicals for medicinal use, or 
compounding or dispensing physicians ' prescriptions as a pharmacist, nor 
allow any one who is not a registered pharmacist to so sell, compound or 
dispense such drugs, medicines, poisons or chemicals, or physicians' pre
scriptions, except such as are assistants to and under the supervision of 
one who is a registered pharmacist, and physicians who dispense their own 
prescriptions only; but no one shall be prohibited by anything contained in 
this chapter from keeping and selling proprietary medicines and such other 
domestic remedies as do not contain intoxicating liquors or poisons, nor 
from selling concentrated lye or potash having written or printed on the 
package or parcel its truéname and the word "poison," sales of which need 
not be registered. Whoever violates either provision of this section, for 
the former shall pay five dollars for each day of its violation, to be recov
ered in an action in the name of the state, brought by the county attorney 
under the direction of the commission, and for the latter shall be guilty of 
a misdemeanor, and punished accordingly. In actions or prosecutions under 
this chapter it need not be proven that the defendant has not a pharmacist's • 
certificate, but such fact shall be a matter of defense. [22 G. A., ch. 71, § 
21; 22 G. A., ch. 81; 21 G. A., ch. 83; 19 G. A., ch. 137, § 4; 18 G. A., ch. 75, 
§§ 1, 2, 12.] 

A non-registered clerk may aid a phar- Where a father made an arrangement 
macist under his supervision, but the phar- with his son. who was engaged in business 
niacist must have immediate personal direc- as a pharmacist, to pay the debts of the son 
tion and supervision of the work: State v. and take the business, but allowed the son 
Mullenhoff, 7-4-271. to remain in charge of the business and carry 

It is not criminal for one to own a drug it on in his own name so as to avoid the pro-
store even though he may not bo a registered visions of the pharmacy law, held, that the 
pharmacist. He may have it conducted by transfer to the son was in evasion of law, and 
those who are competent for such work and the father lost the right to reclaim the prop-
thus fully meet all the requirements of the erty: Mcintosh v. Wilson, 81-339. 
law: Erb v. German Ins. Co., 68 N.W., 701. The provision of this section as to sale of 

The provisions of this chapter do not pro- drugs by registered pharmacists has no ref-
hibit the conducting of places for the sale of eronce to sales of stock of goods under fore-
other articles than those enumerated which closure or judicial sale: Cocke v. Montgomery, 
may properly be included in a stock of mer- 75-259. 
chandise kept and sold in drug stores. If it The authority to sell proprietary medi-
does not appear that the owner compounded, cines does not make it lawful to itinerate 
dispensed or sold medicines or poisons or for the purpose of making such sales, and 
that his place of business was conducted for one who does so will be within the provisions 
that purpose the business is not unlawful: of § 2594: Snyder v. Closson, 84-184; State v. 
Erb v. Fidelity Ins. Co., 69 N. W., 261. Gouss, 85-21. 

SEC. 2589. Examinations—registration. The commission, at such 
times and places as it may select and in such manner as it may determine 
upon, shall examine all persons desiring to engage in and conduct business 
as registered pharmacists as contemplated in the preceding section, and, if 
found competent, the applicant's name shall be entered in the registry book 
of certificate holders. Graduates of pharmacy holding a diploma from the 
university, or an incorporated school or college which requires a practical 
experience in pharmacy of not less than four years before granting such 
diploma, may be registered without examination. Pharmacists thus regis
tered have the sole right to keep and sell all medicines and poisons, except 

57 [ 
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intoxicating liquors 
ch. 75, §§ 5, 8.] 

Where liquors are dispensed by a physi
cian, not upon his judgment as to the needs 
of the patients, but upon the demands of his 
customers, such transaction is not protected: 
State v. Cloughly, 73-626. 

This section does not authorize a physi
cian to sell intoxicating liquors to his pa
tients, though such sales are made in good 
faith and according to the needs of the pa
tients: State v. Benadom, 79-90. 

The provision that it shall be unlawful 
for a licensed druggist to i-ctail alcoholic 
liquors as a beverage applies to the sale in 
any form of intoxicating liquor as a bever
age which is not authorized by statute, 
either at retail or wholesale: Torbert v. 
Clough, 72-220. 

The provision of a former statute that 
druggists who abused their trust with re
gard to sales of liquor should be subject to 
the utmost rigolas of the law relating to the 
sale of intoxicating liquors, held not neces
sarily to require the highest penalty to be 
fixed in cases of illegal sales by druggists: 
State v. Moagland, 77-135. 

Before the passage of 21 G. A., ch. 83, 
pharmacists could not sell intoxicating 
liquors without permits obtained in accord
ance with the statutes regulating the sale 
of such liquors: State v. Mercer, 58-182; State 
v. JBisaell, 67-616; State v. Knowles, 57-669. 

But that act made special provision for 
permits to pharmacists, and superseded 
other statutes on that subject, and under it 
no bond was required, and the permit was 
not limited to one year: State v. Courtney, 
73-619; State v. Mullenlwjf, 74-271. [The pro
visions of this act with reference to permits 
were repealed by 22 G. A., ch. 71, $ 20.] 

A pharmacist having been authorized 
under former statutes to keep intoxicating 
liquors without a permit for dispensing as 
medicine, it is error in a prosecution for 
keeping a nuisance to allow evidence of the 
keeping of.the intoxicating liquor at such 
time when it was lawful: State v. Shank, 74-
649. 

Under former statutes it was held that 
an unregistered pharmacist could not defend, 

prosecution for unlawfully keeping 

[22 G. A., ch. 71, § 20; 21 G. A., ch. 83, § 2; 18 G. A. 

were made by a clerk who was registered, 
and for medicinal purposes only: State v. 
Norton, 67-641. 

Also held that a licensed pharmacist sell
ing intoxicating liquors must use the utmost 
good faith and ordinary caution, and show 
that the liquor was only sold by him as med
icine; and his license would not protect him 
for artful sales of liquor for other purposes 
than as medicine: State v. Harris, 04-287; 
State v. Knowles, 57-669. 

If sales are for unlawful purposes a phar
macist has no protection in the pharmacy 
statute, and the question of his guilt is to be 
determined according to the rules applica
ble to other offenders; and a written state
ment by the purchaser that he is one to 
whom a sale may properly be made, and 
that the liquor is desired for proper pur
poses, will not protect the pharmacist in 
case of an unlawful sale: State v. 2'nompson, 
74-119. 

A pharmacist is liable for illegal sales as 
well as any other person: State v. Mullenlioff, 
74-271. 

If it is proven that persons drank intoxi
cating liquors in defendant's pharmacy, that 
fact would be presumptive evidence that 
the liquors so drank had been unlawfully 
sold or given to the party by defendant: 
State v. Cloughly, 73-626. 

Under the provisions of 21 G. A., ch. 83, 
now repealed, with reference to sales to 
minors or persons in the habit of becoming 
intoxicated, it was held that a pharmacist 
was not excusable for ignorance of the fact 
that the person to whom sale was made was 
a minor or in the habit of becoming intoxi
cated: State v. Ward, 75-637. 

A registered pharmacist being now re
quired to hold a permit and make monthly 
reports, such permit does not prevent his 
being prosecuted and convicted for illegal 
sales, and his reports are admissible in evi
dence for the purpose of showing the fact of 
illegal sales: State v. Smith, 74-580. 

Failure to make reports or selling at an 
illegal profit will not subject defendant to 
punishment for unlawful sales where the 
sales are otherwise legal: State v. Von Halt-
schuherr, 72-541. m a 

liquors" for sale, on the ground that sales 
SEC. 2590. Registration and examination fees. Each person fur

nished a certificate and registered without examination shall pay to the 
commission two dollars, and each and every person whom they examine 
orally, or whose answers to a schedule of questions are returned subscribed 
to under oath, the sum of five dollars, which shall be in full for all services. 
And in case the examination of said person shall prove defective and unsat
isfactory, and his name not be registered, he shall be permitted to present 
himself for re-examination within any period not exceeding twelve months 
next thereafter, and no charge shall be made for re-examination. The said 
commissioners are authorized to administer oaths pertaining to their said 
office, and take and certify the acknowledgments of instruments in writing. 
After registration, an annual fee of one dollar for a renewal certificate shall 
be paid on or before the twenty-second day of March by all pharmacists who 
continue in business, and the conduct of such business without such renewal 
shall be a misdemeanor. [22 G. A., ch. 71, § 22; 22 G. A., ch. 106; 19 G. A., 
ch. 137, § 1; 18 G. A., ch. 75, §§ 4, 6.] 
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A pharmacist who was in business before submit to an examination, held, not entitled 
the law took effect and was registered with- to a new certificate without such examina-
out examination, and then removed to an- tion: Braniff v. Weaver, 72-641. 
other place, and had for two years failed to 

SEC. 2691. Registry book—certificate displayed. The commission 
shall keep a registry book in which shall be recorded the names and places 
of residence of all certificate holders, with the date of such certificates, which 
shall hold good for one year, and no longer without renewal. Renewals 
shall be granted upon the payment of the annual fee fixed in the preceding 
section. Should a certificate holder change his residence, upon notice 
thereof such change shall be noted in the registry book. Each certificate 
holder shall keep displayed in his place of business his registration certifi
cate. A failure to comply with this requirement shall be a misdemeanor. 
[26 G. A., ch. 36; 22 G. A., ch. 71, § 22; 22 G. A., ch. 106; 19 G. A., ch. 137, 
§ 1; 18 G. A., ch. 75, § 4,] 

SEC. 2592. Sale of adulterated drugs. Registered pharmacists shall 
be responsible for the quality of all drugs, chemicals and medicines which 
they may sell or dispense, except those sold in the original packages of the 
manufacturer, and those known as patent medicines. If any such pharma
cist shall knowingly adulterate or cause to be adulterated any drugs, chem
icals or medical preparations by him kept for sale or sold, he shall be guilty 
of a misdemeanor. [18 G. A., ch. 75, § 7.] 

SEC. 2593. Sale of poisons. No person shall sell at retail any poisons 
enumerated in schedules A and B, except in dispensing poisons in usual 
quantities or doses upon the prescription of a physician as follows : 

SCHEDULE A. Arsenic and its preparations, corrosive-sublimate, white 
precipitate, red precipitate, biniodide of mercury, cyanide of potassium, 
hydrocyanic acid, strychnia and other poisonous vegetable alkaloids and 
their salts, essential oil of bitter almonds, opium and its preparations except 
paregoric and other preparations of opium containing less than two grains 
to the ounce; 

SCHEDULE B. Aconite, belladonna, colchicum, conium, nux vomica, 
henbane, savin, ergot, cotton root, cantharides, creosote, digitalis, and the 
pharmaceutical preparations, crotón oil, chloroform, chloral hydrate, sul
phate of zinc, mineral acids, carbolic acid and oxalic acid; 

Unless the package containing such poisons has placed thereon, and also 
on the outside wrapper or cover, the name of the article, the word "poison, ' ' 
and the name and place of business of the seller; nor sell or deliver such 
poison unless, upon due inquiry, it be found that the party receiving it is 
aware of its character and represents it is to be used for proper purposes; 
nor sell or deliver any of the poisons included in schedule A without also, 
before delivering the same, causing an entry to be made in a book kept for 
that purpose of the date of sale, the name and address of the purchaser, the 
name of the poison, the purpose for which it was represented to be required, 
and the name of the dispenser, which book shall be open to inspection by 
the proper authorities and preserved for at least five years, the entry of 
each such sale to be signed by the dispenser. Any person violating any of 
the provisions of this section, except as otherwise provided by law, shall 
be adjudged guilty of a misdemeanor and be punished by a fine of not less 
than twenty-five dollars nor more than one hundred dollars, or by imprison
ment in the county jail for not less than thirty days nor more than ninety 
days, or by both fine and imprisonment, in the discretion of the court. [18 
G. A., ch. 75, § 9; 0.73, § 4038; R., § 4374; C'51, § 2728.] 

SEC. 2594. Itinerant vendors of drugs. Any itinerant vendor of 
any drug, nostrum, ointment, or appliance of any kind for the treatment of 
any disease or injury, and all those who by any method publicly profess to 
treat or cure diseases, injury or deformity, shall pay to the treasurer 
of the commission of pharmacy an annual fee of one hundred dollars, upon 
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tho receipt of which the secretary of the commission shall issue a license 
for one year from its date. Two thousand dollars annually of the money 
arising from the license fund, or so much as may be needed, shall be devoted 
to defraying expenses of the commission, and any balance remaining shall 
be paid into the state treasury. Said commission shall, on the first day of 
January of each year, make a verified and itemized statement in writing to 
the auditor of state of all receipts and expenditures of moneys coming into 
their hands by virtue of their office. Any violation of this section shall be 
a misdemeanor, and any person shall, upon conviction thereof, pay a fine 
of not less than one hundred dollars, nor more than two hundred dollars. 
In actions or prosecutions under this chapter it need not be proven that 
the defendant has not a license, but such fact shall be a matter of defense. 
[21 G. A., ch. 83, § 3: 19 G. A., ch. 137, § 2; 18 G. A., ch. 75, § 10.] 

To constitute an itinerant vendor it is 
not necessary that the person should travel 
constantly, and have no fixed place to sell. 
He may have a place of business where he 
sells his goods during a part of the time, and 
travel for the sale of his medicines at other 
times, and he may therefore be within the 
provisions of this section: Snyder v. Closson, 
84-184. 

This section is not unconstitutional as not 
being of uniform operation. I t does not in
volve any discrimination in favor of citizens 
of one city as against those of another, nor 
against resident merchants: State v. Gouss, 
85-21. I t is not unconstitutional even as ap
plied to the sale of medicine manufactured 
in another state and sold in the original 
package: State v. Wheelock, 64 N. W., 620. 

A physician's certificate entitling him to 
practice medicine does not exempt one who 
is an itinerant vendor, as provided in this sec
tion, from its provisions: State v. Gouss, 85-21. 

The provisions of 18 G. A., ch. 75, \ 12, 
with relation to the sale of patent medicines 
are repealed and this section is now applica
ble, without exception, to the sale of such 

18 G. A., ch. 75, 
medicines by an itinerant vendor: State v. 
Burk, 88-661. 

One who advertises himself asa physician, 
but does not advertise or propose to vend or 
sell anything, is not within the provisions of 
this statute as to itinerant vendors of drugs. 
The provision was not intended to apply to 
the regular medical practitioner, but to such 
itinerant vendors as go from place to place 
advertising or selling proprietary medicines 
and the like: State v. Bonham, 65 N. "W., 154. 
[But now see ? 2581.] 

The offense of publicly professing to treat 
diseases without a license does not consist in 
the selling or offering for sale of drugs, but 
in the fact of being an itinerant vendor of 
drugs, and then publicly professing to cure 
or treat diseases by any drug: State v. JBlair, 
92-28. 

This section is designed to guard against 
evil consequences liable to result from the 
acts prohibited, and is not unconstitutional 
as prohibiting or abridging liberty of the 
press: Ibid. 

An indictment charging the offense sub
stantially in the language of the statute is 
sufficient: Ibid. 

SEC. 2595. Penalty for false representations. If any person shall 
procure or attempt to procure a certificate of registry for himself or another 
fey means of false representations or device, or without being a registered 
pharmacist shall conduct a place for retailing, compounding or dispensing 
drugs, medicines or chemicals, or for compounding or dispensing physi
cians' prescriptions, or shall use or exhibit the title of registered pharma
cist, he shall be guilty of a misdemeanor, and each several day a place 
shall be so used shall be held to be a separate and several offense. [19 G. 
A., ch. 137, § 3; 18 G. A., ch. 75, § 11.] 

SEC. 2596. Revocation of certificate. When a registered pharmacist 
has been convicted of a violation of the provisions of this chapter, in addi
tion to the other penalties provided by law, the commission, in its discre
tion, may revoke his certificate of registry. 

CHAPTER IP. 

OP THE PRACTICE OF DENTISTRY. 

SECTION 2597. Board of examiners—officers—meetings—exam
inations—license—reports. The board of dental examiners shall consist 
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of five practicing dentists, who shall have been engaged in the continuous 
practice of their profession in the state for five years or over, one of whom 
shall be appointed annually by the governor, and hold his office for five 
years from and after the first day of August following and until his 
successor is appointed; all vacancies occuring to be filled in l ike manner, 
the appointee to hold for the unexpired term. It shall organize by the 
selection of one of its members as president and one as secretary and 
treasurer, and meet at least once in each year and oftener, as may be 
necessary, a t such times and places as it may select, and a majority shall 
constitute a quorum; such meetings at all reasonable times shall be open to 
the public. I t shall at any regular meeting examine each applicant touch
ing his knowledge and skill in dental surgery, and, if found qualified to 
practice dentistry, issue a license therefor; a like license shall be issued 
without an examination, upon the payment of a fee of two dollars, to any 
regular graduate of a reputable dental school or department of a college or 
university, or to those who have been in regular practice of dentistry in 
this s ta te for six years. The license shall be signed by each member of the 
board, attested by the president and secretary, and, when thus signed and 
attested, shall be presumptive evidence of the r ight of the holder to practice 
in this state. Each applicant for examination shall pay a fee of ten 
dollars, and, out of any funds received by the board as authorized in this 
chapter, each member shall receive the sum of five dollars for each day he 
is actually engaged in the duties of his office. Any one who desires to con
tinue the practice of dentistry shall, on or before May fifteenth of each 
year, pay to the board of examiners the sum of one dollar, for which he 
shall receive a renewal of his certificate, unless his name has been stricken 
from the register for violation of law. Any person continuing to practice 
dentistry who shall fail or neglect to procure his annual renewal of regis
tration shall , for each such offense, be liable to a fine of ten dollars for each 
calendar month during which he is so delinquent; but in no event shall any 
compensation or expenses be paid from any other source. Any sum 
remaining after the payment of such compensation and expenses shall be 
paid into the state treasury on or before the first day of August of each 
year, by the treasurer, who shall, on assuming his office, file with the 
secretary of state a good and sufficient bond in the penal sum of one 
thousand dollars. The board shal l make repor t biennially to the governor 
of its proceedings, with an account of all money received or disbursed. 
[23 G. A., ch. 52, § 4; 19 G. A., ch. 36, §§ 2, 3, 6, 9.] 

S E C . 2 5 9 8 . Temporary l icense . Each member of the board may issue 
a temporary license to practice dentistry, upon the presentation of proper 
evidence of the qualifications required, which shall remain in force until the 
adjournment of the next regular meeting of the board occurring thereafter. 
[19 G. A., ch. 36, § 7.] 

S E C . 2599 . License required—registrat ion. No person shall engage 
in the practice of dentistry without a license from the board of examiners, 
as above required, except those who are registered practit ioners of dentistry 
under laws heretofore in force, but this shall not be so construed as to pre
vent licensed or registered physicians and surgeons extracting teeth. Each 
person so licensed shall, before engaging in the practice in any county in 
the state, cause his license to be registered in the office of the clerk of the 
district court of such county, for which the clerk may charge twenty-five 
cents. A failure to so register for six months shall work a forfeiture of the 
license, which shall not be restored by the board except upon payment to it 
of the sum of twenty-five dollars as penalty therefor. [Same, §§ 1, 5, 10,11.] 

S E C . 2 6 0 0 . Penal ty . Any person who shall violate any of the pro
visions of this chapter shall be punished by a fine not exceeding two hundred 
dollars, or imprisonment in the county jail not exceeding forty days. 
[Same, § 8.] 
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CHAPTER 20. 

OF THE SOLDIERS' HOME. 

SECTION 2601. Object—trustees—compensation—bond. The Iowa 
soldiers' home, located at Marshall town, shall be maintained for depend
ent honorably discharged Union soldiers, sailors and marines, their depend
ent widows, wives and mothers, and dependent army nurses, and shall be 
under the management and control of five trustees who served in the Union 
army or navy, who shall be appointed by the governor of the state by and 
with the consent of the senate, and not more than three of whom shall belong 
to the same political party, and no two of whom shall be from the same con
gressional district. No member of the general assembly shall be eligible 
to the office of trustee. The members of the board shall hold their office for 
the term of five years, or until their successor shall be appointed and qual
ified. The compensation allowed shall be four dollars per day for the time 
necessarily employed, and mileage at the rate of five cents per mile each 
way over the nearest traveled route. In case of a vacancy in the board of 
trustees by death or any other cause, the appointing power provided for 
shall have power to fill the vacancy for the unexpired portion of the term. 
Three members of the board shall constitute a quorum for the transaction 
of business: provided, that, for the adoption of plans and letting of con
tracts for buildings, and for the selection of a commandant for said home, 
the affirmative vote of a majority of the entire board shall be required. 

Before entering upon his office, each member of the board of trustees 
shall take and sign an oath and execute a bond in the general sum of ten 
thousand dollars for the use of the state of Iowa, to be approved by the 
executive council and filed in the office of secretary of state, conditioned for 
the faithful performance of his duties. [21 G. A., ch 58, §§ 2, 4.] 

SEC. 2602. Admission. All persons named in section twenty-six hun
dred and one of this act, not having sufficient means for his or her own sup
port, who are disabled by disease, wounds, old age or otherwise, who served in 
Iowa regiments or batteries, or were accredited to the state of Iowa, or who 
have been residents of the state for three years next preceding the date of 
application, shall be eligible to admission into said home. [Same, § 2.] 

SEC. 2603. Meetings—officers—regulations—report. The board of 
trustees shall meet annually on the second Wednesday in May and organize 
by electing from their number a president, secretary, and shall elect a 
treasurer who shall not be a member of the board and shall serve without 
compensation, each of whom shall hold his office for one year, or until his 
successor shall be elected and qualified. The treasurer shall give a bond, 
which shall be approved by the executive council, for double the amount of 
money liable to come into his hands at any one time, and said bond shall be 
filed with the secretary of state. The board shall also meet on the second 
Wednesday in August, November and February, and at such other times as 
may be necessary. It shall adopt a seal, have power to determine the eli
gibility of applicants for admission to the home, and adopt all needed rules 
for the preservation of order, enforcement of discipline, the preservation 
of the health of the members, and for the government of the home, and con
trol of the grounds surrounding the same. It shall biennially, on October 
first, prior to the meeting of the general assembly, make a full and detailed 
report to the governor of the state, showing the condition of the home, the 
number of members, the order and discipline enforced, and of its condition, 
financial and otherwise, together with an itemized statement of all money 
paid the trustees, and any and all other matters of importance. [Same, §§ 
2, 4, 15.] 

SEC. 2604. Commandant—inferior officers. The board of trustees 
shall appoint a commandant to serve during the pleasure of the board, and 
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who shall be one who has an honorable discharge from the United States 
army or navy, and whose salary shall not exceed eighteen hundred dollars 
per year, and use and occupancy of the commandant's house with lights, 
fuel and water, which shall include all allowances. The commandant may 
appoint, subject to the approval of the board, the adjutant, quartermaster 
and surgeon, of like qualifications, as to service in the army or navy, with 
himself, and also a matron and other necessary subordinate employes, and 
they shall be subject to removal by him for misconduct or incompetency, 
but in the case of every removal a detailed" statement of the cause shall be 
reported at once to the board of trustees and subject to its approval. The 
board shall fix the compensation to be paid the subordinate officers and 
employes of the home, not to exceed that paid for like services in similar 
institutions. [Same, § 16.] 

SEC. 2605. Residence of discharged inmate. When a member of the 
home is discharged therefrom, or voluntarily leaves the same, or is adjudged 
insane, his residence shall be that of the county in which he was residing 
at the time of his admission. [24 G. A., ch. 24, § 1.] 

SEC. 2606. Rules for admission. The board of trustees may receive 
into the home dependent honorably discharged Union soldiers, sailors or 
marines, and their wives, if married prior to the year 1885, under such rules 
and regulations and subject to such conditions as the said board may pre
scribe, and permit such husband and wife to occupy a cottage on the 
grounds, or such other quarters as may be specifically set apart for such: 
provided, such soldiers shall have the qualifications for membership pre
scribed in sections twenty-six hundred and one and twenty-six hundred 
and two of this act. Subject to the same rules and regulations, such 
army nurses and the mother or widow of any Union soldier, sailor or 
marine as would be eligible to admission to the home, and as are unable 
to support themselves, may be admitted therein, and be supported and 
maintained, and receive the same allowance from the state as is granted 
to other members of the home. [24 G. A., ch. 95, §§ 4, 5.] 

The board has the power to determine held, that a rule that any person admitted to 
the circumstances under which a soldier the home having a pension shall surrender 
may be admitted to the home and to say how all thereof in excess of six dollars per month 
much of the income he may receive, if any, to be paid to his relatives if he have any, 
he shall contribute toward his support while otherwise to be credited to the support fund, 
enjoying its benefits, and the courts should was not invalid: Ball v. JSvans, 68 N.W., 435. 
not interfere with the action of the board Such a rule is not in violation of the pro-
in establishing rules unless it is plainly visions of the federal statute with reference 
manifest that the board has abused the dis- to an exemption of pension money: Ibid. 
cretion with which it is vested. Therefore, 

SEC. 2607. Officers not to be interested in contracts. No trustee or 
officer of the Iowa soldiers ' home shall be in any way interested in any con
tract for the erection or purchase of any buildings or lands, for furnishing 
any materials or supplies of any kind whatsoever for the use of said home; 
and if any such trustee or officer shall be so interested he shall be deemed 
guilty of a misdemeanor and, on conviction, be fined in any sum not exceed
ing five thousand dollars. 

SEC. 2608. Annual appropriation—support. There is hereby appro
priated out of any money in the treasury the sum of thirteen thousand dol
lars per annum, or so much thereof as may be required, for-the salaries 
and wages of the officers and employes of said home. For the general sup
port of said home, there is hereby appropriated the sum of ten dollars per 
month for each member, or so much thereof as may be necessary, to be 
estimated by the average number for the preceding quarter. These appro
priations to be drawn monthly on the requisition of the board of trustees of 
the home in the usual manner, and then only in such amounts as the wants 
of the home may require. [23 G. A., ch. 58; 22 G. A., ch. 1-21.] 
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CHAPTER 21. 

OF REGENTS AND TRUSTEES OF STATE INSTITUTIONS. 

SECTION 2609. Election—number—terms. The general assembly 
shall elect the following regents and trustees of the state institutions, all of 
whom on any one board shall not be of the same political party: 

1. For the university, one regent from each congressional district, who 
shall hold office for six years; [21 G. A., ch. 181; 16 G. A., ch. 147; C.73, 
§ 1587.] 

2. For the agricultural college, one trustee from each congressional dis
trict, who shall hold office for six years; [2Q G. A., ch. 76, § 1; C.73, § 1604; 
R., § 1714.] 

3. For the college for the blind, each of the hospitals for the insane, 
and the industrial school, five trustees each, who shall hold office for six 
years; [22 G. A , ch. 75, § 3; C. 73, §§ 1383, 1644, 1664.] 

4. For the normal school, six trustees, who shall hold office for six 
years; [22 G. A., ch. 64, § 1; 16 G. A., ch. 129, § 2.] 

5. For the institution for the feeble-minded, the orphans' home, the 
industrial home for the blind, and the school for the deaf, three trustees 
each, who shall hold office for six years; [24 G. A., ch. 51, § 5; 22 G. A., 
ch. 74; 19 G. A., ch. 40, § 2; 17 G. A., ch. 136, § 5; 16 G. A , ch. 94, § 10, 
C.73, §§ 1623, 1685; R., §§ 2157-8.] 

6. For the soldiers' home, five trustees to be appointed by the governor 
by and with the consent of the senate, who shall hold office for the torm of 
five years. [21 G. A., ch. 58, § 4.] 

SEC. 2610. Glasses. The term of each regent and trustee shall com
mence on the first day of May following the election; those holding for a 
term of six years shall be divided as nearly as may be into three equal 
classes, the terms of one class ending each two years; those for four years 
into two classes, the terms of one class ending each two years. [24 G. A., 
ch. 51, § 5; 22 G. A , ch. 64, § 1; 22 G. A , ch. 74; 21 G. A , ch. 58, § 4; 20 
G. A , ch. 76, § 2; 19 G. A , ch. 40, § 2; 17 G. A., ch. 136, § 1; 16 G. A., ch. 
94, § 10; 16 G. A., ch. 129, § 2; C.73, §§ 1383, 1588, 1605, 1623, 1644, 1664.] 

SEC. 2611. Terms end. If the term of any regent or trustee now hold
ing office expires prior to the first day of May in the even-numbered year, 
he shall hold until that time; terms of new regents or trustees shall com
mence on the expiration of the terms of the present incumbents ending on 
the first day of May of the even-numbered year. [Same.] 

SEC. 2612. Oath. Each regent, trustee, president, secretary, and treas
urer of the university and each state institution and all other officers thereof 
requii'ed to give bond shall, before entering upon his duties, take the oath 
of office required of civil officers in the chapter upon qualifications for 
office, which shall be filed with the secretary of state or indorsed upon his 
bond. [24 G. A., ch. 51, § 6; 21 G. A., ch. 58, § 5; C.73, §§ 1593, 1615, 1627, 
1645.] 

SEC. 2613. Members of general assembly ineligible. Members of 
the general assembly shall be ineligible to the office of regent or trustee of 
any of the institutions of the state. [C. 73, §§ 1603, 1625, 1665.] 

SEC. 2614. Requisitions for appropriations. All requisitions upon the 
state treasurer for appropriations made for any state institution, unless 
otherwise provided, shall be presented quarterly on or after February 
fifteenth, May fifteenth, August fifteenth and November fifteenth, except 
appropriations already made for the erection of buildings now in the course 
of construction or under contract, as provided by law. [22 G. A., ch. 121, 
§ 3; 20 G. A., ch. 73; 19 G. A , ch. 40, § 105; 19 G. A., ch. 166, § 1; 18 G. A , 
ch. 203; 17 G. A., ch. 72, § 2; 17 G. A., ch. 76, §§ 1, 3; 17 G. A., ch. 97, § 1; 
17 G. A , ch. 98, § 2; 15 G. A , ch. 21, § 1; C.73, §§ 1630, 1676.] 
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SEC. 2615. Quorum. A majority of the regents or trustees shall 
constitute a quorum and may transact any business properly coming before 
them. [21 G. A., ch. 58, § 4; C.73, §§ 1607, 1667, 1687; R., § 2146.] 

SEC. 2616. Regulations. Each board of regents, and trustees, when 
organized, may adopt such rules for its regulation and government and for 
the regulation and government of the institution in its charge, not incon
sistent with law, as may seem just and proper. [24 G. A., ch. 51, § 4; 21 G. 
A., ch. 58, § 4; 21 G. A., ch. 181; 19 G. A., ch. 40, § 5; 17 G. A., ch. 142, § 2; 
16 G. A., ch. 119; 16 G. A., ch. 129, § 5; 16 G. A., ch. 147; 15 G. A., ch. 53, 
§ 1; C'73, §§ 1386, 1587, 1606, 1624, 1647, 1686; R., § 2158.] 

SEC. 2617. Compensation. Regents and trustees shall be allowed 
four dollars for each day actually and necessarily engaged in the perform
ance of official duties, not exceeding thirty days in any one year, and mile
age at the same rate as is allowed members o f the general assembly. The 1 imita
tion of thirty days shall not apply to building committees, which shall not 
consist of more than three members, but such committees shall not charge 
for or receive compensation for more than sixty days in any one year. [24 
G. A., ch. 51, § 7; 22 G. A., ch. 64, § 2; 22 G. A., ch. 77, § 2; 21 G, A., ch. 
58, § 4; 20 G. A., ch. 66; 19 G. A., ch. 40, § 5; 17 G. A., ch. 92, §§ 1, 2; 17 G. 
A., ch. 100, § 1: 16 G. A., ch. 129, § 3; C'73, §§ 1384, 1602, 1608, 1625, 1646, 
1668.] 

SEC. 2618. Claims for compensation and mileage. All claims of 
members of boards of trustees or of regents for attendance upon meetings of 
the board for time actually and necessarily spent in official duties shall be 
itemized, showing the date of such service and the nature thereof, and shall 
be sworn to by the claimant and certified to by the president and secretary of 
the board. It shall then be filed with the auditor of state, who shall com
pute the mileage due each claimant by the nearest traveled route from his 
home to the place of meeting, and shall enter said mileage upon the claim, 
and, if it be found in due form of law, the auditor shall draw his warrant 
upon the treasurer of state for the amount of said attendance and mileage. 
No compensation shall be allowed any member of such boards except as 
provided in this chapter. [22 G. A., ch. 121, § 3; 20 G. A., chs. 66, 73; 19 
G. A.,ch. 105; 18 G. A., ch. 203; 17 G. A., ch. 98, § 2; 17 G. A., ch. 100, § 1; 
15 G. A., ch. 7, § 1; C'73, §§ 1384, 1602, 1693.] 

SEC. 2619. Blanks. The secretary of state shall, upon request, furnish 
proper blanks prepared in accordance with this chapter for the purpose 
of making claims by members of boards of trustees of state institutions for 
compensation. 

SEC. 2620. Heport of auditor. The auditor shall include in his report 
to the governor the amount paid for such services and mileage, and to whom 
paid. 
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TITLE XIII. 
OF EDUCATION. 

CHAPTER 1. 

OF THE SUPERINTENDENT OF PUBLIC INSTRUCTION. 

SECTION 2621. Office—records—deputy. The superintendent of pub
lic instruction shall have an office in the capitol, in which shall be filed and 
kept separately all papers, reports and documents transmitted to him each 
year by the several county superintendents, and open to inspection by the 
governor or a committee of either house of the general assembly whenever 
required. He shall keep a record of all matters and things done in his 
office, which, together with all other papers and documents, at the conclu
sion of his term, shall be turned over to his successor. He may appoint a 
deputy, who shall qualify in like manner as his principal, and who, in the 
absence or inability of the superintendent, shall perform his duties. [C. '73, 
§§ 766-7, 770, 1578; C. '51, §§ 416, 1078.] 

S E C 2622. Duties—teachers' conventions and institutes. He shall 
be charged with the general supervision of all the county superintendents 
and the common schools of the state; may meet county superintendents in 
convention at such points in the state as may be most suitable for the pur
pose, at which proper steps may be taken looking toward securing a more 
uniform and efficient administration of the school laws. He shall appoint, 
upon the request of county superintendents, the time and place for holding 
teachers' institutes, such institutes to be called when it is probable that not 
less than twenty teachers will be present, and remain in session not less 
than six working days, of which time and place of meeting he shall give 
notice to the county superintendent of the proper county. He shall attend 
teachers' institutes thus called in the several counties of the state, so far as 
consistent with his official duties, and assist in their management and instruc
tion. [C. '73, §§ 1577, 1584; C'51, § 1080.] 

SEC. 2623. Opinions—appeals. He shall render opinions in writing 
upon request of any school officer regarding the school law, its adminis
tration, and the duty of such officer, and shall determine all cases brought 
before him on appeal from the decisions of the county superintendents. [C. 
73, § 1577; C'51, § 1080.] 

If the superintendent should announce a called and a different one rendered it will bo 
•decision differing from the decision actually presumed, in the absence of any showing on 
rendered, he possesses the power to recall the subject, that it was done for a proper 
such announcement and publish the decision cause and within a proper time and that no 
correctly, or if mistakenly he should render rights had been acquired under his decision, 
the decision, he could, before rights had The second decision is to be regarded as the 
been acquired under it and within proper final judgment rendered: Desmond v. Inde-
time, upon discovering his mistake, recall it pendent ÎHst., 71-23. As to appeals, see \\ 
and decide rightly. If the decision is re- 2818-2821 and notes. 

SEC. 2624. Publication of school laws. He shall every four years, 
if deemed necessary, cause to be printed and bound in cloth all school laws 
in force up to that time, with such notes, forms, rulings and decisions as 
may be of value in aid of school officers in the proper discharge of their 
duties, reference being made to previous laws amended or changed, so as 
to indicate the effect of such amendment or change; one copy of which 
shall be sent to each county superintendent, and one to each district and 
independent district in the state, to be distributed by the several county 
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superintendents. Volumes bound in paper covers shall be furnished to 
each school director, to be distributed by the county superintendent, which 
shall be toned over by the director to his successor in office. Should he 
deem it unnecessary at any time to prepare a volume as above provided, 
the superintendent may cause to be published in pamphlet form such 
amendments to the school laws as have been passed by the general assembly, 
which shall be distributed in the manner and to the parties hei-einbef ore 
provided. He may subscribe for a sufficient number of copies of some 
oducational school paper, printed and published in the state, to furnish one 
to each county superintendent; but no paper shall be selected which will 
not publish each decision made by him relating to the school law, and 
which he may regard of general importance; and the certificate of having 
thus subscribed shall be sufficient authority for the auditor of state to issue 
his warrant upon the state treasurer for the amount of the subscription. 
'[22 G. A., ch. 59; 18 G. A., ch. 150, §§ 1, 2; C.73, §§ 1579, 1581.] 

SEC. 2625. Reports. He shall on the first day of January report to 
the auditor of state the number of persons in each county between the 
ages of five and twenty-one years, and biennially to the governor; which 
report shall contain a statement of the condition of the common schools in 
the state, the number of school townships and districts therein, number of 
independent districts, number of teachers, number of schools, number of 
school-houses and value thereof, number of persons of school age, number 
•of scholars in each county attending school the previous year, number of 
books in district libraries, the value of all apparatus in schools, and such 
other statistical information as may be of public importance, plans matured 
or adopted for the more perfect organization and efficiency of the common 
schools; and any suggestions he may deem important, regarding further 
legislation, which will strengthen the common schools of the state. [22 G. 
A., ch. 82, § 29; C. 73, §§ 1582-3; C/51, § 1036.] 

SEC. 2626. Appropriations for institutes. To defray the expenses 
of county teachers' institutes, there is hereby appropriated out of any 
moneys in the state treasury not otherwise set apart a sum not to exceed 
üfty dollars annually for each institute held in each county, which sum the 
superintendent shall receive from the state treasurer, upon the warrant of 
the state auditor, to be issued to him upon his certificate; which amount, 
when drawn, shall be forthwith remitted to the proper county superintend
ent. If any balance remains of this sum after paying the expenses of the 
institute, it shall be covered into the county treasury of the proper county 
and credited to the institute fund. [C. 73, § 1584.] 

SEC. 2627. Salary and expenses. The salary of the superintendent 
of public instruction shall be twenty-two hundred dollars per annum, and 
that of his deputy fifteen hundred dollars, to be paid monthly upon the 
warrant of the stat9 auditor, and, in addition thereto, the state superintend
ent shall receive two hundred and fifty dollars annually, or so much thereof 
as may be necessary, to pay actual traveling expenses incurred in the per
formance of official duties, to be allowed upon an itemized and verified 
account filed with the state auditor, who shall draw his warrant upon the 
state treasurer for the amount allowed. [22 G. A., ch. 109, § 1; 21 G. A., 
ch. 118, § 5; C.73, § 3760.] 

CHAPTER 2. 
OF THE BOARD OF EDUCATIONAL EXAMINERS. 

SECTION 2628. Members. The educational board of examiners shall 
•consist of the superintendent of public instruction, president of the univer
sity, principal of the normal school, and two persons to be apointed by the 
governor, one of whom shall be a woman, the appointees to hold office for a 
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term of four years and be ineligible as his or her successor, the superintend
ent of public instruction to be by virtue of his office president of the board. 
[19 G. A., ch. 167, § 1.] 

SEC. 2629. Meetings—examinations. The board shall meet for the 
transaction of business at such times and places as the president may direct, 
and shall annually hold at least two public examinations of teachers, at 
which one member of the board shall preside, assisted by not more than 
two qualified teachers to be selected by it. All examinations shall be con
ducted in accordance with rules and regulations adopted by the board, not 
inconsistent with the laws of the state, and a record shall be kept of all of 
its proceedings. It may issue state certificates and state diplomas to such 
teachers as are found upon examination to possess a good moral character, 
thorough scholarship and knowledge of didactics, with successful experi
ence in teaching. The examination for certificates and diplomas shall cover 
orthography, reading, writing, arithmetic, geography, English grammar, 
bookkeeping, physiology, history of the United States, algebra, botany, 
natural philosophy, drawing, civil government, constitution and laws of the 
state, and didactics; those for diplomas, in addition to the foregoing, 
geometry, trigonometry, chemistry, zoology, geology, astronomy, political 
economy, rhetoric, English literature, general history, and such other 
studies as the board may require. [Same, §§ 2-4.] 

SEC. 2630. Certificates and diplomas. It may also issue such certifi
cates to graduates of any state normal school in the state possessed of like 
qualifications, upon proof of thirty-six weeks' successful experience in 
teaching, and a diploma when five years ' such experience is shown. It may 
also, at discretion, issue a certificate or a diploma to any one holding a 
diploma issued by a state normal school, or a certificate issued by a state 
superintendent or a state board of education, of any other state, when the 
same is in all respects of as high a grade as the corresponding certificate or 
diploma issued in Iowa, upon proof of experience as herein provided. It 
may also issue a certificate to any primary school teacher in the state of 
sufficient experience, and who shall pass such examination as the board may 
designate in branches and methods which pertain especially to that kind of 
work. Such certificate shall be known as a primary teacher's certificate, 
and shall not be valid as a teacher's certificate for any other department. 
It shall keep a complete register of all persons to whom certificates or 
diplomas are issued. [23 G. A., ch. 22.] 

SEC. 2631. How long valid—revocation—fees. A state certificate 
shall authorize the holder to teach in any public school in the state for five 
years thereafter, and a diploma shall confer such authority for life; but any 
certificate or diploma may be revoked by the board for sufficient cause, or 
such cause as would, if known at the time, have prevented issuance thereof, 
provided the holder of such certificate or diploma shall have due notice, and 
shall be allowed to be present and make his defense. For each certificate 
issued the applicant shall pay three dollars, and for each diploma five dollars, 
which may be required before the examination is commenced. If the appli
cant fails in the examination, and the fees have been advanced, one-half of 
the sum shall be returned; all moneys obtained from this source to be paid 
into the state treasury. [19 G. A., ch. 167, §§ 5, 6.] 

SEC. 2632. ^Registration. Each holder of a state certificate or diploma 
shall register the same with the county superintendent of the county in which 
he or she is to teach, before entering upon the work, and the county super
intendent, in his annual report to the superintendent of public instruction, 
shall include thei'ein an account thereof. [Same, § 7.] 

SEC. 2633. Account of moneys. The board shall keep an accurate 
and detailed account of all money received and expended, which, with a list 
of those receiving certificates or diplomas, shall be published by the super
intendent of public instruction in his annual report. [Same, § 9.] 
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SEC. 2634. Compensation. Each member of the board, and person 
appointed to assist in conducting examinations, shall receive for the time 
actually employed in such service his necessary expenses, and those not 
salaried officers shall be paid in addition three dollars a day, the amount to 
be certified by the superintendent of public instruction to the state auditor, 
who shall draw his warrant upon the state treasurer therefor; but the 
u^gregate amount to be paid in any one year shall not exceed six hundred 
dollars. [25 G. A., ch. 36; 19 G. A., ch. 167, § 8.] 

CHAPTER 3. 
OP THE STATE UNIVERSITY. 

SECTION 2635. Board of regents—powers. The state university shall be 
governed by a board of regents, of which the governor and superintendent 
of public instruction shall be members by virtue of office, and the governor 
president, which shall meet at such times as it may appoint, and the gov
ernor may call special meetings when found expedient, or they may be 
called by the secretary of the board upon the written request of any three 
members thereof. It shall elect a secretary and treasurer, who shall 
hold their offices at the pleasure of the board. It shall have power to 
appoint a president and the requisite number of professors and tutors, with 
such other officers as it may deem expedient, and fix the compensation to 
be paid them, including that of the secretary and treasurer, and the amount 
to be paid for tuition. It shall have power to remove any officer or employe 
connected with the university when in its judgment the good of the institu
tion so requires. [21 G. A., ch. 181; 16 G. A., ch. 147; C.73, §§ 1587, 1590, 
1592-3, 1596; R., § 1934.] 

The state university is not a corporation support of the state university construed in 
and cannot be sued: Weary v. State University, view of the character of the institution and 
42-336. the intention of the legislature with refer-

A statute making appropriation for the ence thereto: jSíaíe v. Sliernian, 46-415. 

SEC. 2636. Secretary. The secretary shall keep a record of the pro
ceedings of the board; also of the university lands sold, when and to whom 
sold, the price and terms of sale, the portion of the purchase money paid, 
and date thereof, the amount due on each sale, from whom, how secured, 
and when payable, the lands remaining unsold, where situated, their 
appraised value if appraised, if not, their estimated value, the permanent 
fund of the university and how invested, the amount of each kind of bond, 
if any, with the date thereof and when due, the interest thereon and when 
and Avhere payable, the amount of each note, if any, when made, to whom 
payable, how secured, the rate of interest, and when and where payable. 
All conveyances or other instruments, when made, shall be recorded in the 
manner above set forth, and he shall countersign and register all orders 
drawn upon the treasurer, keeping an accurate record thereof. He shall 
give bond in such sum as the board may require for the faithful discharge 
of his duties, with sureties to be approved by and filed with the secretary 
of state. [C. '73; § 1592.] 

SEC. 2637. Treasurer . The treasurer, before entering upon the duties 
of his office, shall take and subscribe an oath to the effect that he will faith
fully perform the same, and render a full and complete account of his doings 
therein, and turn over to his successor all money, books or other property 
belonging thereto, and shall give a bond in the penalty of at least fifty 
thousand dollars, conditioned, in substance, the same as the required oath, 
with sureties to be approved by and filed with the secretary of state. 
He shall keep a true and faithful account of all money received and paid 
out, keep a set of books in which shall be recorded full and complete state-
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ments connected with the sale or disposition of university lands, the man
agement of the fund arising therefrom, the parts and portions of lands sold, 
the prices obtained, to whom sold, how the proceeds have been invested, 
the security for the investment, the lands remaining unsold, where situated, 
and the estimated value. He shall, on the first day of June and of Decem
ber, notify each person, in writing, in default of payment of either principal 
or interest of any funds loaned by or due to the university, and shall cause 
action to be commenced against such delinquents, if found advisable, and 
lapse of time shall in no case be a bar to such action. [C. 73, §§ 1593-5, 
2542; R , § 1937.] 

SEC. 2638. Sale of lauds. No sale of university lands shall be made, 
save upon the order of the board of regents, made at a regular meeting or 
one called for that purpose, and then in such manner and upon such terms 
as the board shall prescribe. No member of the board shall be directly or 
indirectly interested in the purchase of any of the lands, nor shall the secre
tary or treasurer or other officer of the institution. Any portion of the 
permanent endowment fund not otherwise invested, and any surplus income 
not immediately required for other purposes, may be invested by the treas
urer, upon the order or direction of the boai'd, in bonds of the United States 
or this state, or by note and mortgage on unincumbered real estate worth 
double the amount of the sum loaned after deducting the value of perishable 
improvements thereon, and hold the same either as a permanent fund or as 
an income to defray current expenses, as said board may direct, but in no 
event shall any part of the permanent fund be used to defray the ordinary 
expenses of the institution. [C.73, § 1599; R , § 1398.] 

Where the purchaser of state university was estopped by his own laches from de-
land failed for three years to pay instal- manding a specific performance of such con-
ments of interest under the contract of sale, tract or from recovering payments made 
and the trustees of the university thereupon, thereunder: Henn v. State University, 22-185. 
and in accordance with its terms, forfeited And held, that the repeal of \ 1052 of the 
the contract, and afterward resold the land Code of '51, which authorized such forfeiture, 
to a third party for less than was owing did not deprive the university of its equita-
thei-eunder, held, that the first purchaser ble rights: Ibid. 

SEC. 2639. Apparatus—library—cabinet of natural history. The 
board of regents may from time to time expend of the income of the univer
sity fund such portion as it may find expedient in the purchase of apparatus, 
library, and a cabinet of natural history, to provide suitable means to pre
serve and keep the same, and in procuring other necessary facilities for giv
ing instruction. For the purpose of supplying a cabinet of natural history, 
all geological and mineralogical specimens which are now or may hereafter 
be collected by the state geologists, or by others appointed by the state to 
investigate its natural history and physical resources, shall belong to and 
be the property of the university, under the charge of the professors of 
those departments. [C.73, §§ 1597-8; R , §§ 1931, 1935.] 

SEC. 2640. Object—departments—degrees. ^ The university shall 
never be under the exclusive control of any religious denomination. Its 
object shall be to provide the best and most efficient means of imparting to 
men and women, upon equal terms, a liberal education and thorough knowl
edge of the different branches of literature and the arts and sciences, with 
their varied applications. It shall include a collegiate, law, and such other 
departments, with such courses of instruction and elective studies, as the 
board of regents may determine, beginning the same in its collegiate depart
ment, so far as practicable, at the points where the same ai*e completed in high 
schools; and no one shall be admitted who has not completed the elementary 
studies in such branches as are taught in the common schools throughout 
the state. Graduates in each of the several courses shall receive such 
degrees and diplomas or other marks of distinction as the board of regents 
may determine and such as are usually conferred and granted by other 
universities. [C.73, §§ 1585-6, 1589; R , §§ 1926, 1930; C'51, § 1020.] 
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SEC. 2641. Reports. On the first day of October preceding the meeting 
of the general assembly, the president of the university shall make a report 
to the board of regents, which shall exhibit tho condition and progress of 
the institution, the different courses of study pursued, the branches taught, 
the means and methods of instruction adopted, the number of students, their 
names, classes, and residences, with such other matters as he may regard 
important. The board of regents, on the fifteenth day of October in each 
odd-numbered year, shall make report to the governor, which report shall 
show the number of professors, tutors, and other officers, the compensation 
of each, the condition of the university fund, the income received therefrom, 
the amount of expenditures with the items thereof, and such other informa
tion and such recommendations as it shall regard important. [22 G. A. ch. 
82, §29; C.73, §§1600-1.] 

SEC. 2642. Executive committee. The board of regents shall appoint 
an executive committee, consisting of three of its members, which shall 
select one of its number as chairman, which committee shall audit all claims, 
against the university, the chairman shall draw orders upon the treasurer 
for all claims allowed, which orders, being countersigned by the secretary-
of the university, shall be paid; and a record of all matters involving the 
expenditure of money shall be kept by the secretary of the university, as-
secretary of the committee, and be submitted to the board of regents at 
each of its regular sessions. [C'73, § 1591.] 

SEC. 2643. Appropriation. There shall be and is hereby appropriated 
out of any funds in the state treasury, not otherwise appropriated, for the-
further support of the state university in its several departments and chairs, 
and in aid of the income fund and for the development of the institution, 
the sum of sixty-five thousand five hundred dollars annually hereafter, said 
sum to be payable in quarterly installments on the order of the board of 
regents. [26 G. A., ch. 144; 25 G. A., ch. 152; 20 G. A., ch. 115, § 1; 17 G. A., 
ch. 76, § 1.] 

SEC. 2644. Tax for buildings. For the purpose of providing for the 
erection, improvement and equipment of such necessary buildings as shall 
be determined upon by the board of regents of the state university, there 
shall be levied a special tax of one-tenth of a mill on the dollar upon the 
assessed valuation of the taxable property of the state for the erection of 
buildings for the state university; and the proceeds thereof shall be carried 
into the treasury to the credit of said state university, said levy to com
mence with the levy made by the executive council in August, 1896, and the 
same levy shall be made annually after said first levy for the four succes
sive years thereafter. Any amount in excess of the sum of fifty-five thou
sand dollars raised by any one of such levies shall be paid into the state-
treasury. The money realized from such levy shall be held by the treas
urer of state, and drawn as provided by law. The amount so realized by 
said levies shall be in lieu of all appropriations for the erection of build
ings for said state university during said period of five years. [26 G. A.,, 
ch. 114.] 

CHAPTER 4. 

OF STATE COLLEGE OP AGRICULTURE AND MECHANIC ARTS. 

SECTION 2645. Grant accepted. Legislative assent is given to the 
purposes of the various congressional grants to the state for the endowment 
and support of a college of agriculture and mechanic arts, and an agricul
tural experiment station as a department thereof, upon the terms, conditions 
and restrictions contained in all acts of congress relating thereto, and the 
state assumes the duties, obligations and responsibilities thereby imposed.. 
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All moneys appropriated by the state because of the obligations thus assumed, 
and all funds arising from said congressional grants, shall be invested or 
expended in accordance with the provision of such grant, for the use and 
support of said college located at Ames. [24 G. A., ch. 6; 20 G. A., ch. 76, 
§1;C.73, §1604;K., § 1714.] 

SEC. 2646. Board of trustees. The college shall be under the man
agement and control of a board of trustees, but neither the president nor 
other officer or employe of the college and farm shall be eligible to mem
bership therein. [20 G. A., ch. 76, § 1; 0.78, § 1604; K., § 1714.] 

SEC. 2647. Powers. The board of trustees shall have power: 
1. To elect a chairman from their number, a president of the college, 

secretary, treasurer, professors and other teachers, superintendents of 
departments, steward, librarian, and such other officers as may be required 
for the transaction of its business, fix the salaries of officers, prescribe their 
duties, and appoint substitutes who shall discharge the duties of such offi
cers in their absence; 

2. To manage and control the property of the college and farm, whether 
real or personal; 

3. To arrange courses of study and practice and establish professor
ships, as may seem best to carry into effect the provisions of this chapter, 
and prescribe conditions of admission to the college; 

4. To grant diplomas upon the recommendation of the faculty to any 
students who have completed any of the courses of study prescribed by it, 
or an equivalent thereof; 

5. To remove any officer by a majority vote of all its members; 
6. To direct the expenditure of all the appropriations the general assem

bly shall from time to time make to said college and farm, and the income 
arising from the congressional grants and all other sources; 

7. To keep a full and complete record of their pioceedings, and do such 
other acts as are necessary to carry out the intent of this chapter; 

8. To institute and prosecute to final judgment any action found neces
sary for the protection of the property interests intrusted to their care. [25 
G. A., ch. 112; 16 G. A., ch. 119; C.73, § 1606.] 

SEC. 2648. Courses of s tudy. There shall be adopted and taught 
practical courses of study, embracing in their leading branches such as relate 
to agriculture and the mechanic arts, and such other branches as are best 
calculated to thoroughly educate the agricultural and industrial classes in 
the several pursuits and professions of life, including military tactics, and, 
as a separate department, a school of mines, in which a complete course in 
theoretical and practical mining in its different branches shall be taught. 
[25 G. A., ch. 107; 20 G. A., ch. 27; C.73, § 1621.] 

SEC. 2649. Tuition—admission. Tuition in the college herein estab
lished shall be forever free to pupils from the state over sixteen years of 
age, who have been residents of this state six months previous to their 
admission. Each county in this state shall have a prior right to tuition for 
three scholars from such county; the remainder, equal to the capacity of the 
college, shall be by the trustees distributed among the counties in propor
tion to the population, subject to the above rule. Transient scholars other
wise qualified, may at all times receive tuition. [0.73, § 1619.] 

SEC. 2650. Annual meetings—school year—report. Annual meet
ings of the board of trustees shall be held at the college on the second 
Wednesday following the first Monday of November. The college year 
shall begin on the following Thursday and end on the second Wednesday 
after the first Monday of November of the following year. The board shall 
make a biennial report to the governor. [16 G. A., ch. 159, § 9; C.73, §§ 
1609-10.] 

SEC. 2651. President. The president shall manage and control the 
affairs of the college and farm, subject to such rules as may be prescribed 
by the board of trustees, and shall report to it at its annual meeting, and 
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at such other times as it directs, all his acts and the condition of the several 
departments, with his recommendations for the future management thereof. 
[C.73, § 1611.] 

SEC. 2652. Secretary. The secretary shall keep a record of the pro
ceedings of the board, and all documents and papers connected with the 
office, and conduct the correspondence. All acts of the board relating to 
the management, disposition or use of the lands, funds or other property of 
the institution shall be entered of record, and. show how each member 
voted upon each proposition. He shall also prepare the biennial report of 
the board to the governor; and report to the executive council annually, 
and at such other times as may be required by it, all loans made since his 
last report to it; and also, to the board, all loans made since its last meet
ing, unless otherwise ordered; but such reports must be made at least quar
terly. Upon the election of any person to any office under the board, he 
shall give notice thereof to the secretary of state. He shall also keep an 
account with the treasurer, charging him with all money paid him, and 
crediting him with the amounts paid out upon the order of the board of 
audit, which account shall be balanced monthly. [20 G. A. ch. 193, § 4; C. 
73, § 1612.] 

SEC. 2653. Auditing committee. The president and secretary shall 
constitute an auditing committee which, subject to the rules of the board of 
trustees, shall examine and audit all bills presented for payment for which 
an appropriation has been made, and a minute of such auditing shall be 
indorsed upon each bill and signed by both members of such committee. 
No bill shall be paid without such joint indorsement, unless allowed by the 
board. It shall examine the treasurer's books and vouchers monthly, 
and at such other times as it shall consider necessary, and all its proceed
ings shall be reported by the secretary to the board at its next meeting. 
[C.73, § 1613.] 

SEC. 2654. Treasurer. The treasurer shall receive and keep all notes 
and other evidence of indebtedness, contracts, and money arising from the 
income of the congressional grant, appropriations of the general assembly, 
sales of the products of the farm, payments by students, and all other 
sources, and pay out the same upon bills for which appropriation has been 
made, when audited as above prescribed, and retain such bills with receipts 
for their payment as his vouchers. He shall keep an accurate account of 
the revenue and expenditures of the college from all sources, so that the 
receipts and disbursements of each of its several departments shall be appar
ent at all times, and report to the board of trustees at their annual meeting 
and such other times as they may direct. He shall execute duplicate receipts 
for all money received by him, specifying the source and the fund to which 
it belongs, one of which must be filed with the secretary, and no receipt 
shall be valid unless the duplicate is so filed. He shall be elected annually, 
and give bond in double the highest amount of money likely to be in his 
hands at any one time, which bond shall be filed with and the sureties 
thereon approved by the secretary of state. He may appoint a deputy, 
who shall receive such compensation as the board of trustees shall fix, and 
for whose acts he shall be responsible on his official bond. [C. 73, § 2614.] 

SEC. 2655. Offices. The president and secretary shall have their offices 
in, and the deputy treasurer shall reside at, the college. [C. 73, §§ 2614-15.] 

SEC. 2656. Sale of lands. The board of trustees may sell the lands 
granted to the state by act of congress, and any lands acquired by purchase 
or otherwise, for cash, or upon partial credit not exceeding ten years, at 
Such price as shall be fixed by the board; deferred payments to draw inter
est at the rate of eight per cent, per annum, payable annually in advance. 
Upon a failure to pay the interest or principal within sixty days after it 
becomes due, and sixty days after notice thereof shall have been given in 
writing, by mail or otherwise, by the board or the land agent of the college 

58 
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to the holder of the lease, such holder shall forfeit all claim to said land 
and the improvements made thereon and all sums paid on said contract, 
unless an extension of time has been or is granted by said board. [20 G. A., 
ch. 72, §§ 1, 5.] 

Proceedings had for the condemnation of time, in order to provide a fund for the col-
a right of way over agricultural college lege arising from the interest, the college 
land, to which the trustees of the college may receive the principal when its interest 
are properly made parties, will be binding will be promoted thereby, and it will be pre-
upon a subsequent purchaser of such prop- sumed that the officers acted rightly land for 
erty: Chicago, M. & St. P. B. Co. v. Bean, 69- the interests of the college when the prin-
257. ciple is received: Burtis v. Humboldt County 

Although lands belonging to the agri- Bank, 77-103. 
cultural college are required to be sold on 

SEC. 2667. Leases. I t may lease such lands for a term not exceeding 
ten years, at an annual rent equal to eight per cent, per annum upon the 
appraised value of the tract, payable annually in advance, granting the 
lessee, his heirs or assign the privilege of purchasing at the expiration of 
the lease at the appraised value stated therein, or it may lease said lands 
"without granting the privilege of purchase. A lessee failing to pay the 
annual rent or interest within sixty days after it becomes due, and sixty 
days after notice thereof shall have been given in writing, by mail or other
wise, by the board or the land agent of the college to the holder of the 
lease, shall forfeit the same, with the interest paid thereon and all improve
ments made. [Same, § 2.] 

The legislature can fix and enforce the on terms stipulated, does not convey an in
ternas and conditions of a lease or sale of terest which may be levied on and sold 
lands of the agricultural college belonging under execution and such interest is not sus
to the state: Smith v. Trustees, 28-500. ceptible to mortgage: Conn v. Tourner, 86-

A stipulation in a lease of agricultural 577. 
college lands entitling the lessee to purchase 

SEC. 2658. Accepting advance payment. It may at its option cause 
to be received the purchase price of the land sold or leased, before the same 
becomes due, upon such terms and conditions of payment as it may regard 
for the best interests of the institution, and may renew leases as they expire. 
[Same, § 3.] 

SEC. 2659. Sale for taxes. After any leasehold interest has been sold 
for delinquent taxes, the holder of the tax sale certificate may pay any 
interest or principal due by the terms of the lease, or do any other act nec
essary to prevent a forfeiture of the lease, and the proper voucher for such 
payment shall be filed with the auditor of the county where the land is situ
ated. [19 G. A., ch. 169, § 2.] 

SEC. 2660. Tax deed. Where any leasehold interest has been sold for 
delinquent taxes, and a treasurer's deed issued thereon, the grantee therein, 
his heirs or assigns, shall be entitled to purchase the land so conveyed, at 
the price and on the terms specified in the lease, and receive a patent there
for. If such lease expires before the holder of the tax sale certificate will 
be entitled to a treasurer's deed, such certificate holder may pay the amount 
required by the terms thereof to acquire the title thereto, and receive a con
veyance of the same. [Same, § 3.] 

SEC. 2661. Bight of tax purchaser. The right of the tax sale pur
chaser or his assigns to pay any amount due by virtue of any lease shall be 
shown by a copy of the certificate of tax sale or treasurer's deed thereunder, 
duly certified by the officer executing the same, and if no tax deed has been 
issued, the auditor shall certify that redemption from the sale has not been 
made. Such copy and certificate shall be filed with the secretary of the 
board of trustees and become a part of the records of his office. [Same, § 4.] 

SEC. 2662. Leases taxed. The board of trustees shall certify to the 
auditor of each county in which leased college lands are situated, on or 
before the fifth day of January of each year, a list thereof subject to taxa* 
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tion, with the name of each lessee, the date and terms of each lease, the 
amounts to be paid thereunder, and the dates of maturity thereof. Each 
auditor shall deliver to the assessor of each township containing any of said 
lands, on or before the fifteenth day of January, such list, together with a 
statement of the names of the lessees of each tract, the amounts to be paid 
thereon, and the dates of payment. [Same, § 5.] 

SEC. 2663. Assignment of leases. All leases and renewals thereof 
shall be assignable, and the owner, whether holding one or more leases or 
renewals, who has made the annual payments therein required, shall be 
entitled to all the benefits thereof and have the privilege of purchasing the 
tract or tracts of land as provided therein, and upon the payment of such 
purchase money shall be entitled to a patent for the land described in said 
lease or leases. [20 G. A., ch. 72, § 4.] 

SEC. 2664. Conveyance of lands sold. When a sale is made of any 
lands, the president shall execute to the purchaser a certificate, counter
signed by the secretary, stating the fact of purchase, the name of the pur
chaser, the description of the land and its fixed value. Upon payment of 
the purchase price to the state treasurer, the buyer or his assigns will be 
entitled to a patent or patents therefor, and upon presentation of such cer
tificate to the secretary of state, with the receipt of the treasurer showing 
full payment, stating the amount, he shall issue to the purchaser, or his 
assigns, one or more patents for the tract or tracts of land therein described, 
signed by the governor and secretary of state, as other patents or deeds of 
land conveyed by the state, which shall vest in the purchaser all the right 
and title and interest of the state and of said college therein. [Same, § 6.] 

SEC. 2665. Endowment fund. The principal of all money so collected 
must be paid to and held by the treasurer of state, and shall be drawn out 
only for the purpose of investment, upon the order of the board of trustees. 
The interest or rental collected must be paid at the end of each month to 
the treasurer of the college, and the agent collecting the same must at the 
same time file with the secretary of the board of trustees an itemized report 
of the amount collected. [Same, § 7.] 

SEC. 2666. How invested. The board shall manage and invest the 
endowment fund, .which may be done in the bonds of the United States or 
this state, or in some other safe bonds yielding not less than five per cent. 
on the par value thereof, but the proposed investment shall be submitted 
to and approved by the executive council before being consummated. [20 
G. A., ch. 193, § 1.] 

SEC. 2667. Loans. It may loan said funds upon approved real estate 
security, subject to the following regulations: 

1. Each loan shall be for a term not exceeding ten years, at a rate of 
interest to be fixed by said board, not less than six per cent, per annum, 
payable annually; 

2. Each loan shall be secured by a mortgage paramount to all other 
liens upon unproved farm lands in the state, the loan not to exceed fifty 
per cent, of the cash value thereof, exclusive of buildings; 

3. Principal and interest shall be payable to the order of the board at 
the office of the state treasurer, the notes and mortgages to provide for the 
payment by the borrower of all expenses, attorney fees and costs incurred 
in collecting the same; 

4. A register containing a complete abstract of each loan, and showing 
its actual condition, shall be kept by the secretary of said board, and be at 
all times open to inspection. The attorney-general, under the direction of 
the executive council, shall prepare the necessary blanks, forms and 
instructions to carry into effect the provisions of this section and to keep 
such loans secure and unimpaired. [25 G. A., ch. 110, § 1; 20 G. A., ch. 
193, § 2.] 



me 
§§ 2668-2674 AGRICULTURAL "COLLEGE. Tit. XIII, Ch. 4. 

SEC. 2668. Financial agent. Subject to approval by the executive 
council, the board may appoint a financial agent to negotiate loans in accord
ance with the provisions of this chapter, and take charge of the foreclosure 
of mortgages and collections from delinquent debtors to said fund, when so 
directed by it. Such agent shall hold his office during the pleasure of the 
board, and, before entering upon the discharge of his duties, take the oath 
required of civil officers, and give bond in a penal sum to be determined and 
with sureties to be approved by said board, conditioned for the faithful 
performance of the duties of his agency and the payment into the state 
treasury of all funds which shall come into his hands in connection there
with. Such bond shall be in a sum at least double the amount of funds 
liable to come into his hands at any time, and be for the use and benefit of 
said college, and actions for breach of its conditions may be brought in the 
name of said board. [22 G. A., ch. 58, §§ 1, 2; 20 G. A., ch. 193, § 3.] 

S E C 2669. Compensation. The financial agent shall receive a com
pensation to be fixed by the board of trustees, not exceeding the sum of 
twelve hundred dollars annually, and eight hundred dollars annually in 
addition for assistants and sub-agents and all necessary expenses connected 
with the discharge of his duties, to be paid as that of other officers out of 
the treasury of the state. [20 G. A., ch. 193, § 6.] 

S E C 2670. Foreclosure. The foreclosure of any mortgage belonging 
to said college may be made in the name of the board of trustees, and, in 
case of sale upon execution under foreclosure, the premises may be bid off 
in the name of the college, and if a deed therefor is executed, the premises 
shall be held for the benefit of the college, and such lands shall be subject 
to lease or sale the same as its other lands. [Same, § 5.] 

S E C 2671. Funds collected. Money collected from delinquents shall 
at once be paid into the state treasury, the principal of the fund to be there 
kept and drawn out for the purpose of investment as above provided, sub
ject to such restrictions as may be imposed by the executive council. The 
state treasurer shall make monthly reports to the secretary of the board of 
trustees, showing all payments of principal and interest made, and remit to 
the treasurer of the college. All interest in his hands, as shown by such 
report shall be loaned as other funds, or used to defray the expenses of 
the college. [Same, § 7.] 

S E C 2672. Agents. The board of trustees may appoint agents, or do 
any other act necessary to carry out the provisions of the preceding sec
tions, where no such authority has already been given; but no agent shall 
be permitted to receive money until he has executed a bond in a sum double 
the amount he will be likely to receive, which bond, with the sureties, shall 
be approved by the board. Such agent shall make monthly itemized state
ments to the secretary of the board of the amount of money received by him, 
. and at the same time transmit to the treasurer of the college all funds in 
his hands. [C. 73, § 1618.] 

S E C 2673. Sale of liquors. No person shall open, maintain or con
duct any shop or other place for the sale of wine, beer or spirituous liquors, 
or sell the same at any place within a distance of three miles from the agri
cultural college and farm: provided that the same may be sold for sacra
mental, mechanical, medical or culinary purposes; and any person violating 
the provisions of this section shall be punished, on conviction by any court 
of competent jurisdiction, by a fine not exceeding fifty dollars for each 
offense, or by imprisonment in the county jail for a term not exceeding thirty 
days, or by both such fine and imprisonment. [0.73, § 1620.] 

S E C 2674. Appropriation. For the repairs, general improvements 
and current expenses of the state college of agriculture and mechanic arts, 
in its several departments and chairs, and in aid of the income fund, the 
sum of eighteen thousand five hundred dollars is annually appropriated out 
of any money in the state treasury not otherwise appropriated. [25 G. A., 
ch. 145, § 1.] 
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CHAPTER 5. 

O F THE NORMAL SCHOOL. 

SECTION 8676. Board of trustees—officers. The normal school at 
Cedar Falls, for the special instruction and training of teachers for the com
mon schools, shall be under the management and control of a board of trus
tees, of which the superintendent of public instruction shall be, by virtue of 
office, a member and president. It shall meet annually on or before June fif
teenth, at the call of the president, and organize by the election of one of its 
members vice-president, and a secretary and treasurer, neither of the latter 
to be a member of the board. The treasurer shall give bond in the sum of 
twenty thousand dollars, with good and sufficient sureties, to be filed with 
and approved by the secretary of state, which bond shall be conditioned for 
the safe keeping and proper disbursement of all money coming into his 
hands by virtue of his office. [16 G. A., ch. 129, §§ 1, 4.] 

SEC. 2676. Powers of board—admissions—fees. The board shall 
have power to employ a sufficient number of suitable and competent teachers 
and other assistants; fix their compensation; make all necessary rules and 
regulations for the management of the school, the admission of pupils from 
the several counties in the state, giving to each county its proper represen
tation therein in proportion to the population thereof, and to all teachers in 
the state equal rights, requiring that each one received as a pupil shall fur
nish satisfactory evidence of good moral character and the honest intention 
of following the business of teaching school in the state; and make such 
arrangements as it may for the lodging and boarding of pupils, which shall 
be paid for by them. It may charge a fee for contingent expenses not to 
exceed one dollar monthly, and a tuition fee of not more than six dollars a 
term, if necessary for the proper support of the institution, and shall deter
mine what part of the year the school shall be open, its sessions to continue, 
however, for at least twenty-six weeks of each year. [17 G. A., ch. 142, 
§ 2; 16 G. A., ch. 129, § 5.] 

SEC. 2677. Branches of study. Physiology and hygiene shall be 
included in the branches of study regularly taught to and studied by all 
pupils in the school, and special reference shall be made to the effect of 
alcoholic drinks, stimulants and narcotics upon the human system, and the 
board of trustees shall provide the means for the enforcement of the pro
visions of this section and see that they are obeyed. [21 G. A., ch. 1, § 1.] 

SEC. 2678. Contract with school districts. The board of trustees 
may contract with the board of directors of the school township or inde
pendent district in which the school is situated, and those contiguous 
thereto, for a period not exceeding two years at a time, to receive the 
pupils thereof into the normal school and furnish them with instruction, 
payment therefor to be made out of the teachers ' fund of such townships or 
districts, which shall not exceed fifty cents, weekly, for each pupil; the 
contract to be in writing, and a copy filed with the county superintendent. 
[25 G. A., ch. 40, §§1-3.] 

SEC. 2679. Teacher's reports—tuition. If such a contract is entered 
into, all reports required by law to be made to the board of directors of such 
townships or districts and the county superintendent, by the teachers 
thereof, shall be made by the principal of the normal school, and all sums 
paid for tuition shall go to its contingent fund. [Same, §§ 3, 4.] 

SEC. 2680. Report to governor. The board shall biennially, through 
its secretary, make a detailed report to the governor of its proceedings 
during the preceding two years, which report shall show the number of 
teachers employed, the compensation of each, the number of pupils and 
classification, an itemized statement of receipts and expenditures, and such 
further information with such recommendations as may be regarded impor
tant to the interests of the institution, and with reference to its connection 
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with the educational work of the state. [22 G. A., ch. 64, § 2; 16 G. A., ch. 
129, § 9.] 

SEC. 2681. Compensation of officers. The secretary of the board shall 
receive such compensation as may be fixed by it, not exceeding one hun
dred dollars annually, with actual traveling expenses. The treasurer shall 
be allowed only his actual traveling expenses, the claim for which, as well 
as that of the secretary, to be itemized and verified before it is allowed and 
paid, which shall be done out of the state treasury upon the warrant of the 
state auditor. [22 G. A., ch. 64, § 1; 16 G. A. ch. 129, § 2.J 

SEC. 2682. Appropriation. There is hereby appropriated the sum of 
seventeen thousand five hundred dollars annually as an endowment fund 
for the payment of the teachers of said normal school, and the further sum 
of three thousand dollars annually as a contingent fund therefor. The 
amount herein appropriated shall be drawn and paid quarterly on the first 
days of March, June, September and December, on the requisition of the 
board of trustees of the school. 

CHAPTER 6. 

OF ORPHANS' HOME AND HOME FOR DESTITUTE CHILDREN. 

SECTION 2683. Trustees and officers. The orphans' home and home 
for destitute children, located at Davenport, shall be under the manage
ment and control of three trustees, one of whom shall be a resident of Scott 
county. They shall at their meeting in May after the regular session of the 
legislature elect a president and secretary from their number, and shall 
elect a treasurer who shall be a resident of the county in which the home is 
situated, and he shall serve without compensation. The treasurer shall 
give a bond in a sum to be fixed by the board, with good and sufficient sure • 
ties, to be filed Avith and approved by the secretary of state, and conditioned 
for the faithful discharge of his duties and the safe keeping and proper dis
bursement of all money coming into his hands by virtue of his office. The 
secretary shall keep full and accurate minutes of the doings of the board, 
the meetings of which shall be held at the home. The board of trustees 
shall examine all applications for admission, and reject any for good and 
sufficient cause. It shall appoint a superintendent, who shall hold his or 
her office at its pleasure and subject to its direction. The superintendent, 
subject to the board, shall have charge of the institution and its conduct, 
and the board shall make biennial reports to the governor of the condition 
of the home, financial and otherwise. [22 G. A., ch. 74; 22 G. A., ch. 82, § 
30; 16 G. A., ch. 94, §§ 4, 10; C.73, §§ 1623-4, 1629, 1632.] 

SEC. 2684. Superintendent. The superintendent shall give a bond 
in such sum as shall be fixed by the board of trustees, conditioned for the 
faithful performance of his or her duties, which shall be filed and approved 
as in case of the treasurer. He or she may appoint such assistants as the 
work may require, subject to removal by the trustees for incompetency or 
other sufficient cause and make all needed purchases for the home, and 
quarterly settlements therefor, which settlements shall be conducted by the 
resident trustee and county recorder. All accounts shall be itemized, veri
fied, and accompanied with the original bills of purchase and all otner bills 
or vouchers; which accounts, thus presented, with the accompanying bills 
and vouchers, shall be filed and kept as a part of the records of the home. 
The recorder shall be allowed three dollars daily for his services in making 
such settlement. [C.73, §§ 1624, 1628.1 

SEC. 2685. Admissions. All children of soldiers residents of the state, 
orphans of soldiers under fifteen years of age who are destitute or unable 
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to care for themselves, and such other destitute children of like age who 
have a legal settlement in the state, and whose applications for admission 
are approved by the board of supervisors or a judge of a court of record, 
shall be received into the home, but none in the latter class shall be so 
admitted as long as there are applicants denied in the former; all applica
tions to be made to a judge in the district of the applicant's residence, or 
the board of supervisors of the county in which the applicant is living. [21 
G. A., ch. I l l ; 16 G. A., ch. 94, §§ 1, 2.] 

SEC. 2686. Enumera t ion of soldiers ' orphans. When making the 
biennial assessment, the assessor shall take an enumeration of the children 
of deceased soldiers who were in the military service of the government, 
naming the company or organization to which the soldiers belonged, with 
the age and sex of the children, and make return thereof with the report of 
the assessment made by him. For this purpose the auditors of the several 
counties shall furnish the assessors with the proper blanks for taking such 
lists. The lists so returned shall be revised from time to time, as may be 
necessary, by the board of supervisors, and a record made of such action. 
[C. 73, §§1635-7.] 

SEC. 2687. Orphan's fund. The board of supervisors may levy a tax, 
not exceeding one-half mill on the dollar in any one year, on all the tax
able property in its county, at the same time other taxes are levied, and to 
be collected in the same manner, to aid in and for the maintenance and edu
cation of destitute orphans. The fund thus raised shall be called the 
' ' county orphan fund, " and shall be expended in such sums and manner as 
the exigencies of each case may demand. If there are such children who 
are without guardian, or, having one, are neglected, they shall be cared 
for through some suitable person to be appointed by the board. [C. 73, §§ 
1638-41.] 

SEC. 2688. Regulations. All children admitted to the home shall be 
subject to the rules and regulations of the same, and, subject to the approval 
of the trustees, may be expelled by the superintendent for disobedience 
and refusal to submit to proper discipline. They shall also be discharged 
upon arriving at the age of fifteen years, or sooner if possessed of sufficient 
means to provide for themselves. [16 G. A., ch. 94, § 3; C.73, § 1634.] 

SEC. 2689. Inst ruct ion. Children admitted to the home shall be pro
vided with the means of obtaining, during the time they are inmates, a 
common school education, and have regular employment furnished them in 
some useful pursuit, and after discharge therefrom the trustees and super
intendent shall assist them in finding a home and employment. The chil
dren shall also be instructed in physiology and hygiene as taught in the 
common schools. Any profits arising from labor at the home shall be 
placed at interest in some savings bank, and each inmate paid, when dis
charged, in proportion as his or her labor contributed to the fund. [21 G. 
A., ch. 1, § 1; 16 G. A., ch. 94, § 7.] 

SEC. 2690. Adoption of orphans. Any child in the home, with the 
consent of its parents or guardian, may be adopted by any citizen of the 
state, subject to the approval of the board of trustees. Any child thus 
adopted shall be returned to the home when such board is satisfied that he 
is not being properly educated and cared for by the person adopting; the 
order therefor being entered upon the minute of its proceedings, and which 
order so entered shall operate to cancel the articles of adoption. [C. 73, § 
1634.] 

SEC. 2691. Appropriation—salaries. For the support of the home, 
there is appropriated, out of any money in the state treasury not otherwise 
appropriated, or so much thereof as may be needed, ten dollars monthly for 
each child actually supported, and, in addition, the expense of his trans
mission to the home, payable upon the sworn statement of the superintend
ent filed with the state auditor, who shall draw his warrant upon the state 
treasury therefor; the number of children to be ascertained by taking the 
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average attendance for the preceding month. The salary of the superin
tendent and assistants shall be fixed by the board of trustees, subject to the 
approval of the executive council. [16 G. A., ch. 94, § 5; C. 73, §§ 1630-1.] 

SEC. 2692. Counties liable. Each county shall be liable for all sums 
paid by the home in support of its children, which shall be charged to the 
county, and collected when and as a part of the taxes due the state, and paid 
by it at the same time state taxes are paid. [16 G. A., ch. 94, § 6.] 

CHAPTER 7. 

OF THE INSTITUTION FOR FEEBLE MINDED CHILDREN. 

SECTION 2693. Trustees—officers. The institution located at Glen-
wood shall be known as the institution for feeble minded children and be 
maintained for the training, instruction, care and support of feeble minded 
children, and shall be under the management and control of three trustees, 
who shall organize as a board by the election of a president and secretary 
from their own number, and shall elect a treasurer, who shall be a resident 
of the county in which the institution is located, and he shall serve without 
compensation. The treasurer shall give bond in such sumas the board shall 
direct, to be filed with, and the bond and the sureties thereon to be approved 
by, the secretary of state. It shall meet at the institution quarterly, on 
the first Wednesday in October, in Januai-y, in April and in July, and at 
such other times as any two of its members may decide upon. It shall have 
the general management of the affairs of the institution, and may adopt 
such forms of application for admission as may be needed, and shall bien
nially make to the governor a full report of the disbursements of the insti
tution and its condition, financial and otherwise. [22 G. A., ch. 82, § 36; 19 
G. A., ch. 40, §§ 2, 3, 5, 8. 13.] 

SEC. 2694. Superintendent. The board of trustees shall appoint a 
superintendent, who, subject to its direction, shall have full charge of the 
institution, and shall give bond in such sum as the board may require, 
which bond shall be approved and filed in the same manner as the bond of 
the treasurer. He shall make quarterly settlements, and file with the treas
urer sworn and itemized statements of all financial transactions had by him, 
accompanied with proper vouchers therefor, and, with the approval of said 
board, may employ such assistants as may be necessary, and with like 
approval may discharge them. [19 G. A., ch. 40, §§ 4, 14.] 

SEC. 2696. Admissions. Every child and youth residing within the 
state, between the ages of five and twenty-one years, who by reason of 
deficient intellect is rendered unable to acquire an education in the common 
schools, is entitled to receive the physical and mental training and care of 
this institution at the expense of the state. The county superintendent in 
each county shall, on the first day of October, report to the superintendent 
of the institution the name, age and post-office address of every person in 
his county of such age who, by reason of feeble mental and physical condi
tion, is deprived of a reasonable degree of benefit from the common schools, 
and state therein whether or not such person has ever attended school, and 
if so how long, and also give the post-office address of the parents, guardian 
or nearest friend of such person. [Same, § 6.] 

SEC. 2696. Application. Application for admission into the institu 
tion for such children shall be made by the father and mother, or either of 
them if the other be dead or adjudged insane, or by the guardian, or, if there 
be no guardian, by the board of supervisors or county attorney of the 
county in which the child or youth resides; and it shall by the duty of such 
board of supervisors or county attorney to make such application for any 



921 
Tit. XIII, Ch. 8. INDUSTRIAL SCHOOL. §§ 2697-270* 

such child or youth who has no living, sane parent or guardian in the state, 
unless otherwise comfortably provided for. [Same, § 7.] 

SEC. 2697. Expenses. Pupils not otherwise provided with clothing 
shall be supplied by the superintendent, the cost of which, if any there be, 
with that of the transportation of the pupil, shall stand as an account against-
him or his parent or guardian, and, being duly certified to by the superin
tendent, shall be presumed to be correct in all courts. A certified account 
thereof shall be transmitted to the county auditor of the county of the 
pupil's residence, who shall proceed to collect it in the name of the county, 
and pay the same to the state treasurer. At the same time the account is 
forwarded to the auditor, a duplicate shall be sent to the state auditor, who 
shall credit the institution with the amount, and at the same time charge i t 
to the proper county. If it is made to appear by the affidavits of three dis
interested persons of such county, not of kin to an inmate, his parents or 
guardian, that the same ought not to be collected from them or either of 
them because of their financial condition, then the auditor shall credit the 
same to the state and report that fact to the board of supervisors, which 
board shall direct its payment to the state out of the county fund. [Same, §10.] 

SEC. 2698. Inmates returned. Any inmate of the institution, by 
order of the board of trustees made at any time, may be returned to his 
parents or guardian. [Same, § 11.] 

SEC. 2699. Idiotic children. The term " feeble minded " as used in 
connection with this institution shall be so construed as to include idiotic 
children, and it shall provide a custodial department for the care of such 
as cannot be benefited by educational training. [Same, § 12.] 

SEC. 2700. Support. For the support of the institution, there is 
appropriated out of any money in the state treasury, not otherwise appro
priated, the sum of ten dollars monthly for each inmate therein supported 
by the state, counting the actual time such person is an inmate and so sup
ported. Upon the presentation to the state auditor of a sworn statement 
of the average number of inmates supported in the institution by the state 
for the preceding month, he shall draw his warrant upon the state treasurer 
for such sum. For the ordinary expenses of the institution, including fur
niture, books, school apparatus and compensation of officers, teachers and 
other employes, the sum of twenty-two thousand dollars, not otherwise 
appropriated, or so much thereof as may be necessary, is annually appro
priated, which may be drawn quarterly upon the order of the trustees. [23 
G. A.,ch. 56; 19 G. A., ch. 40, § 9.] 

SEC. 2701. Compensation. The superintendent and assistants shall 
be allowed such compensation as is fixed by the board of trustees, which 
shall not exceed that paid in other like institutions for similar services. [19 
G. A.,ch. 40, §5.] 

CHAPTER 8. 

OF THE INDUSTRIAL SCHOOL. 

SECTION 2702. Board of trustees—officers. The industrial school 
located at Eldora, with a department for girls at Mitchellville, shall be 
under the management and control of a board of five trustees, which shall 
meet quarterly on the second Wednesday in January, April, July and 
October, and at the April meeting it shall select from its members a pres
ident, secretary and treasurer, whose duties shall severally consist in the 
performance of such services as usually devolve upon like officers. [18 G. 
A., ch. 171, § 1; 16 G. A., ch. 38, § 1; C'73, §§ 1643-5, 1647.] 

SEC. 2703. Powers—treasurer's bond. It shall have power to enact-
by-laws, rules and regulations for the government of the institution and 
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maintenance of strict discipline therein; to appoint a superintendent, 
steward, teacher or teachers, and such other officers and employes as may 
be needed, and may prescribe their several duties and the salaries to be 
paid them, and fix the amount of the bond to be given by the treasurer, 
which bond shall be conditioned for the faithful performance of his duties, 
the safe keeping of all money coming into his hands as such, and the 
surrender of the same to his successor in office, which bond shall be filed 
with and the bond and sureties thereon approved by the secretary of state. 
[C. 73, § 1647.] 

SEC. 2704. Removal of officers—binding out boys and girls. It 
shall have power to remove all officers appointed by it and appoint others 
in their stead. With the consent in writing of their parents or guardians, 
as the case may be, if they have any, it may bind out boys and girls com
mitted to the school, to the end of their term or any less time, by written 
indenture as provided in law in cases of apprenticeship and under like con
ditions, and shall keep a care and watch over any boy or girl thus indentured, 
and if the obligation shall not be faithfully observed, may cancel the 
indenture and receive the party so bound into the school. [0. '73, § 1649.] 

SEC. 2706. Visits—reports. It shall cause each department of the 
school to be visited at least once in each month by one or more of its mem
bers, who shall examine the pupils in their school-room, inspect the register 
and accounts of the superintendent, keep a record of such visits in his books, 
and at least once a year, and oftener if necessary, examine the school 
in all of its departments, including the vouchers, documents, and every
thing connected with the superintendent's office and all employes under him, 
the discipline enforced in the school, and everything connected with the 
management of the school and its condition, and with the superintendent 
make to the governor separate biennial reports, which shall include a list 
of the officers and their salaries, with an estimate of the value of the per
sonal property of the state in connection with the school. [22 G. A., ch. 82, 
§31; 0.73, §1650.] 

SEC. 2706. Instruction—employment. I t shall cause the boys and 
girls in the school to be instructed in piety and morality, in such branches 
of useful knowledge as are adapted to their age and capacity, and in some 
regular course of labor, either mechanical, agricultural or manufacturai, as 
is best suited to their age, strength, disposition and capacity, and promises 
best to secure the reformation and future well being of the pupils. Instruc
tion shall also be given in physiology and hygiene with special reference to 
the effect of alcoholic drinks, stimulants and narcotics upon the human sys
tem. [21 G. A., ch. 1, § 1; C. 73, § 1648.] 

SEC. 2707. Superintendent. The superintendent, with such subordi
nate officers and employes as the board of trustees may appoint, shall have 
charge and custody of the inmates of the school. The superintendent, 
before entering upon his duties, shall give a bond to the state in such sum 
as may be fixed by the board of trustees, which bond shall be filed with, and 
bond and sureties thereon be approved by, the secretary of state, conditioned 
that he will faithfully perform all of his duties and account for all money 
received by virtue of his office. He shall discipline, govern, instruct, 
employ, and use his best endeavors to reform the pupils in his care, so that, 
while preserving their health, he may promote, as far as possible, moral, 
religious and industrious habits, regular, thorough and progressive improve
ment in their studies, trade and employment. He shall have charge of all 
the property of the institution, shall keep in suitable books complete 
accounts of such property, and of his receipts and expenditures, so as to 
show the entire income and expenses of the institution; which books, with 
all documents relating to the school, shall at all times be open to the inspec
tion of the board of trustees or any member of it, and shall keep a register, 
•containing the name, age and circumstances of the early history of each boy 
and girl committed to the institution, adding thereto such matters and facts 
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as shall come to his knowledge relating to his or her history, while at the 
school and after leaving it. [C.73, §§ 1651-2.] 

SEC. 2708. Commitment. When a boy or girl over the age of seven 
years and under sixteen, of sound mind, shall be found guilty in any court 
of record of any crime excepting that of murder, the court in its discretion 
may, instead of entering judgment of conviction, order and direct the party 
to be sent to the industrial school, if a boy to the department at Eldora, if a 
girl, to that at Mitchellville, which order, certified by the clerk of the court 
and under its seal, shall be sufficient authority for his or her transfer to and 
confinement in said school. If such a boy or girl is convicted before any 
inferior court of a crime, or shall be found to be guilty of being a disorderly 
person, he or she may be forthwith sent by the court, accompanied with all 
the papers filed in his office upon the subject, in custody of an officer, to a 
judge of a court of record, who shall thereupon issue an order, directed to 
the parent or guardian of the party, or to such person as may have him or 
her in charge, or with whom he or she last resided, or one known to be 
nearly related to him or her, or if he or she be alone and friendless, then to 
any person the judge may appoint to act as guardian for the purposes of 
the case, requiring him or her to appear at a time and place stated and 
show cause why the party should not be committed to the industrial school, 
which order shall be served by an officer by delivering a copy to the party 
to whom it is addressed, or by leaving it with some person of full age at the 
residence or place of business of said party, and immediate return shall be 
made to the judge of the service. At the time and place mentioned in the 
order, or to which the hearing may be adjourned, on the appearance of the 
parent or guardian, or, in case of their failure to appear, then after the 
appointment of some suitable person as guardian for the purposes of the 
case, the judge shall proceed to take the voluntary examination of the boy 
or girl, to hear the statements of the party appearing for him or her, and 
such testimony in relation to the case as may be produced, and if upon such 
examination and hearing he shall be satisfied that the boy or girl is a fit 
subject for the industrial school, he may commit him or her to said school, 
until he or she arrives at majority, by warrant, which warrant shall state the 
place in which the party resided at the time of arrest, and his or her age, as 
near as can be ascertained, and shall command the officer to take and deliver 
without delay to the superintendent of said school or other person in charge 
thereof the said boy or girl, and the statement as to residence or age shall 
be conclusive thereof for the purposes of this chapter. With the warrant, 
the judge shall also transmit a statement of the nature of the complaint, and 
such other particulars concerning the accused as he may be able to ascertain. 
If the judge is of the opinion that the boy or girl is not a fit subject for the 
school, or if said boy or girl shall appeal from the decision of the court in 
which the conviction was had, he shall remand him or her to the custody of 
the officer who had him or her in charge, to be returned to the magistrate 
before whom the conviction was had, to be dealt with according to law. [16 
G. A., ch. 38, §§ 2-4; C.73, §§ 1653-8.] 

The same fee should be allowed for con- conveying a convict to the penitentiary (see 
veying a prisoner to the reform school as for § 511): Bringolf v. Polk County, 41-554, 559. 

SEC. 2709. Complaint by parent or guardian. If any parent or 
guardian shall make complaint to a judge of a court of record that any 
boy or girl, the child or ward of such parent or guardian, is habitually 
vagrant, disorderly or incorrigible, said judge shall issue a warrant to the 
sheriff or a constable to cause said boy or girl to be brought before him at 
such time and place as he may appoint, when and where he shall examine the 
parties, and if in his judgment the boy or girl is a fit subject for the industrial 
school, he may issue an order, with the consent of said parent or guardian 
indorsed thereon, to executed by the sheriff or a constable, committing 
said boy or girl to the custody of the superintendent of said school for refor
mation and instruction until he or she attains the age of majority; but secu-



924 
§§ 2710-2714 COLLEGE FOR THE BLIND. Tit. XIII, Ch. 9. 

rity for the payment of the expenses of said complaint, commitment and 
transportation to the school, and the expenses of board thereat, may, in the 
discretion of the judge, be required of said parent or guardian before such 
order is executed. [19 G. A., ch. 150; C. '73, § 1659.] 

SEC. 2710. Return to county. If any person convicted of a crime and 
committed to the industrial school shall prove unruly or incorrigible, or if 
his or her presence shall be manifestly and constantly dangerous or detri
mental to the welfare of the school, the trustees may order his or her 
removal to the county from which he or she came, and deliver to the jailor 
of such county, where proceedings shall be resumed as if no committal had 
been made to the industrial school. [C. 73, § 1662.] 

SEC. 2711. Discharge—parole. No one shall be committed to the 
industrial school for a longer term than until he or she attains the age of 
majority, and the board of trustees may at any time after one year's service 
order the discharge or parole of any inmate as a reward for good conduct. 
If paroled upon satisfactory evidence of reformation, the order may remain 
in effect or terminate under such rules and regulations as the board may 
prescribe. The binding out or the discharge of an inmate as reformed, or 
having arrived at the age of majority, shall be a complete release from all 
penalties incurred by the conviction for the offense upon which he or she 
was committed to the school. [25 G. A., ch. 106; 19 G. A., ch. 150; C.73, 
§§ 1660-1.] 

SEC. 2712. Assisting to escape. Whoever unlawfully aids or assists 
any inmate lawfully committed to the industrial school in escaping or 
attempting to escape therefrom, or knowingly conceals such inmate after 
escape, shall be punished by a fine not exceeding one thousand dollars, or 
imprisonment in the penitentiary not exceeding five years. [C. 73, § 1663.] 

SEC. 2713. Support. For the support of the industrial school there is 
appropriated out of any money in the state treasury not otherwise appro
priated, or so much thereof as may be necessary, ten dollars monthly for 
each boy, and eleven dollars monthly for each girl, actually supported in 
said school, counting the average number therein for each month; each 
monthly statement to be verified by the superintendent and presented to the 
state auditor, who shall draw his warrant upon the state treasurer for the 
same, such warrant to be payable to the treasurer of the board of trustees, 
and for the amount shown to be due by such sworn statement. [23 G. A., 
ch. 54; 19 G. A., ch. 92, § 1; 17 G. A., ch. 97, § 1; 15 G. A., ch. 21, § 1.] 

CHAPTER 9. 
OF THE COLLEGE FOR THE BLIND. 

SECTION 2714. Board of trustees—officers—government. The col
lege for the blind at Vinton shall be under the management and control of 
a board of five trustees. It shall meet annually on the second Wednesday 
in June, and organize by the election from its members of a president. 
They shall also elect a treasurer, who shall be a resident of Benton county, 
but not a member of the board, and who shall receive no compensation. 
The treasurer shall give bond in the sum of thirty thousand dollars, which 
shall be filed with, and bond and sureties thereupon approved by, the secre
tary of state, which bond shall be conditioned for the faithful performance 
of his duties and the proper disbursement and accounting for all money or 
property coming into his hands by virtue of his office. The board may 
adopt all proper and necessary rules for the government of the institution, 
provide teachers and other necessary employes, and fix their compensation, 
which in no event shall be in excess of the appropriation made to it. One 
of the teachers shall be principal, and the assistants nominated to the board 
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by this principal, and they shall be responsible to him for the faithful per
formance of their duty, and he to the board for himself. It shall appoint a 
steward and fix his compensation, who, under their direction, shall purchase 
all the supplies for the institution, and it may remove any appointee for 
cause, such removal to be first approved by the governor. [C. 73, §§ 1664, 
1666, 1669-71, 1673; R., §§ 2145, 2150, 2154.] 

SEC. 2715. Admission. All blind persons, residents of the state, of 
suitable age and capacity, shall be entitled to an education in this institu
tion at the expense of the state, and nonresidents may also be entitled to 
the benefits thereof, if they can be accommodated therein, upon paying to 
the treasurer fifty-four dollars quarterly in advance. [17 G. A., ch. 72, § 1; 
C.73. §§ 1672, 1680; R., §§ 2147-8.] 

SEC. 2716. Expenses . When pupils are not supplied with clothing, 
they shall be furnished therewith by the principal, who shall make out an 
account therefor against the parent or guardian, if the pupil be a minor, 
and against him or her, if he or she has no parent or guardian, or has 
attained the age of majority, which shall be certified to be correct by him, 
and, thus certified, shall be presumptive evidence of its correctness in any 
of the courts, and he shall forthwith send such account to the auditor of 
the proper county, who may proceed to collect the same by action, if neces
sary, in the name of the college, and, when collected, pay the same into the 
state treasury. He shall also at the same time forward a duplicate of the 
account to the state auditor, who shall credit the amount thereof to the 
college, charging the proper county therewith, and it shall be paid out of 
the county fund. [C. '73, § 1678.] 

SEC. 2717. Report . On or before the fifteenth day of August in each 
odd-numbered year, the principal of the college shall report to the governor 
the number of pupils in attendance, the name, age, sex, residence, place of 
nativity and cause of blindness, with the studies pursued, trades taught, 
and a complete statement of the expenditures made, and the number, kind 
and value of articles manufactured and sold. [22 G. A., ch. 82, § 32; C. '73, 
§ 1677.] 

SEC. 2718. Appropriation—support . For the support of the college, 
and to meet the ordinary expenses thereof, including furniture, books, maps, 
compensation of the principal, teachers and other employes, and to provide 
for contingencies, there is appropriated out of any money in the state treas
ury not otherwise appropriated ten thousand dollars annually, or so much 
thereof as may be needed; and to meet the current expenses there is in like 
manner appropriated so much as is necessary, not to exceed forty dollars 
quarterly for each resident pupil, the appropriation to be drawn quarterly 
upon the warrant of the state auditor, and only as required to meet the 
wants of the institution; all sums for clothing furnished pupils to be drawn 
in like manner upon the order of the board of trustees, and all warrants to 
be issued in the name of the college. [19 G. A., ch. 166; 18 G. A., ch. 165; 
17 G. A., ch. 72, § 2; C'73, §§ 1675-6, 1679.] 

CHAPTER 10-

OF THE INDUSTRIAL HOME FOR THE BLIND. 

SECTION 2719. Objects. The industrial home for the blind, located at 
Knoxville, shall be maintained for the instruction of the adult blind of the 
state in some suitable trade or vocation, and furnish a working home for 
such blind as have learned a trade or vocation and desire to remain or be 
.employed therein; and it shall be open to every such blind person who has 
"& legal residence in the state and is physically and mentally able to per 
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form such labor as may be required in the trades or vocations carried on 
therein; and every indigent adult blind person of the state having such 
residence may be admitted, each inmate being subject to such reasonable 
rules and restrictions as may be adopted by the board of trustees for the 
government of the same. [24 G. A., ch. 51, §§ 1-3.] 

SEC. 2720. Trustees—officers. The home shall be under the manage
ment and control of three trustees, one of whom may be a woman. They 
shall meet annually on the first Monday of May, and organize by the elec
tion of a president, secretary and treasurer. The treasurer shall be a resi
dent of the county in which the industrial home is situated, and shall serve 
without compensation, and shall give a bond in such sum as may be fixed by 
the board, conditioned for the faithful accounting for all money coming into 
his hands by virtue of his office, which bond shall be filed with, and bond 
and sureties thereon approved by, the secretary of state. [Same, §§ 4, 8.] 

S E C 2721. Government. The board of trustees shall adopt for the 
government of the home and its inmates and their own government such 
by-laws, rules and regulations, not inconsistent with law, as may be deemed 
expedient, elect a superintendent and matron, fill all vacancies therein, fix 
their salaries and prescribe their duties, act as an auditing board, employ 
or direct the employment of such help as may be needed, fix their compen
sation as well as that to be allowed the inmates for labor that may be per
formed by them, determine the amount such inmates shall pay for their 
board and maintenance, direct or order the purchase of supplies for the 
home or material for use in the manufactures carried on therein, provide 
for the marketing of all products of the labor of the inmates, prescribe the 
terms and conditions of admission into the home and discharge therefrom, 
and direct the expenditure of all appropriations made for it by the general 
assembly and the proceeds from the sale of articles manufactured therein. 
[Same, § 6.] 

SEC. 2722. Secretary—report. The secretary of the board shall keep 
a full and complete record of its proceedings, including receipts and 
expenditures, and biennially make report thereof to the governor. 
[Same, § 9.] 

CHAPTER 11. 

OF SCHOOL FOR THE D E A F , 

SECTION 2723. Trustees—officers. The school for the deaf at Coun
cil Bluffs shall be under the management and control of three trustees. 
They shall meet annually on the first Wednesday in May, and organize by 
the selection of one of their number as president and one as secretary. 
They shall also elect a treasurer, who shall be a resident of Pottawattamie 
county, but not a member of the board, who shall act without compensation. 
The treasurer shall give a bond with good and sufficient sureties in such a 
sum as the board shall direct, conditioned that he will faithfully keep and 
pay over all money belonging to the institution as directed by the board, 
and properly account for all money coming into his hands by virtue of his 
office, which bond shall be filed with, and bond and sureties thereon approved 
by, the secretary of state. Meetings of the board may be held at such other 
times as may be necessary, and the transaction of all business, with the 
proceedings of each meeting, shall be recorded in a minute book, signed by 
each trustee present, and preserved with all papers and documents belong
ing to the institution. It shall appoint a superintendent, employ teachers 
and servants to do any other act or thing necessary and proper to be done 
to carry into effect the objects of the institution, fix the salary to be paid 
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the superintendent and other employes, which salary may include residence 
in the institution, and board from the funds or supplies of the institution, 
—no such allowance, however, to be made, save by express contract in 
advance,—and may utilize the labor of any inmate on the farm, in the 
workshops, in the erection of buildings belonging to the institution, or 
domestic service thereof, so far as practicable, without interference with 
their proper education. [24 G. A., ch. 05; 17 G. A., ch. 136, §§ 1, 2, 4, 5; 
C'73, §§ 1685-7, 1690; R., §§ 2157-9, 2162.] 

The trustees are not liable in damages at and illegally refusing to allow him to enter 
the suit of a teacher or superintendent whom upon his employment: Chamberlain v. Clay-
they have employed, for wrongfully, unjustly ton, 56-331. 

SEC. 2724. Admission. Every resident of the state, of school age and 
suitable capacity, who is deaf and dumb, or so deaf as to be unable to acquire 
an education in the common schools, shall be entitled to receive an education 
in the institution at the expense of thestate, and nonresidents similarly situa
ted may be entitled to an education therein, upon the payment of forty dollars-
quarterly, in advance. Each superintendent of common schools, on or 
before the first day of November, shall report to the superintendent of the-
institution the name, age and post-office address of each deaf and dumb 
person, or person so deaf as to be unable to acquire an education in the 
common schools, between the ages of five and twenty-one years and resid
ing in his county. [0. '73, §§ 1688-9; R., §§ 2156, 2160.] 

SEC. 2725. Report. The superintendent of the institution shall bien
nially report to the governor the number of pupils in attendance, their 
names, age, sex, residence, place of nativity and cause of deafness, if 
known, the studies pursued, trades taught, with a full detailed statement 
of all money received, expenditures made, the salaries paid to each officer 
and teacher, and the kind, number and value of articles manufactured and 
sold. [22 G. A., ch. 82, § 32; C. 73, § 1694.] 

SEC. 2726. Expenses—charge to county. When pupils are not sup
plied with clothing or transpoi-tation, it shall be furnished by the superin
tendent, and a bill of the cost presented the parent or guardian, if th& 
pupil is a minor, and to the pupil, if he or she has attained the age of 
majority or has no parent or guardian, which bill shall be certified by him 
to be correct, and shall be presumptive evidence thereof in all courts. He 
shall transmit a duplicate copy thereof by mail to the auditor of the county 
of the pupil's residence, who may proceed to collect the same by action, if" 
necessary, in the name of the county, and pay the same, when collected, to-
the state treasurer. At the same time the superintendent shall also trans
mit by the same method a duplicate thereof to the state auditor, who shall 
credit it to the account of the institution and charge the proper county with, 
it. [23 G. A., ch. 55, § 1; C. 73, § 1695.] 

SEC. 2727. Support. For the purpose of meeting the current and 
ordinary expenses of the institution, including furniture, books, school 
apparatus and compensation of employes, except officers and teachers, 
there is hereby appropriated the sum of thirty-five dollars per quarter for 
each pupil in said institution, based upon the average number of pupils in 
attendance during each quarter. But where the quarter occurs in vacation, 
then upon the average number of pupils in attendance during the last pre
ceding quarter. There is hereby further appropriated the sum of twenty-
one thousand dollars, or so much thereof as may be necessary, for the pay
ment of salaries of officers and teachers in said institution, the same to be 
drawn quarterly at the end of each quarter. The above mentioned appro
priations, including the accounts for clothing and transportation, shall be 
drawn quarterly on the requisition of the trustees of the institution in the 
usual manner, and in such amounts only as the wants of the institution may 
require. [23 G. A., ch. 55, § 2; 20 G. A., ch. 73; 19 G. A., ch. 105; 18 G. A., 
ch. 203; 17 G. A., ch. 98; C.73, § 1696.] 
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CHAPTER 12. 
OF COUNTY HIGH SCHOOLS. 

SECTION 2728. How established. Any county may establish a high 
school in the following manner: When the board of supervisors shall be 
presented with a petition signed by one-third of the electors of the county 
as shown by the returns of the last preceding election, requesting the estab
lishment of a county high school at a place in the county named therein, it 
shall submit the question at the next general election to be held in the 
«ounty, or at a special one called for that purpose, first giving twenty days' 
notice thereof in one or more newspapers published in the county, if any 
be published therein, and by posting such notice, written or printed, in each 
township of the county, at which election the vote shall be by ballot, for or 
against establishing the high school, the vote to be canvassed in the same 
manner as that for county officers. Should a majority of all the votes cast 
upon the question be in favor of establishing such school, the board of 
supervisors shall at once appoint six trustees, residents of the county, not 
more than two from the same township, who, with the county superintend
ent of common schools as president, shall constitute a board of trustees for 
said high school. [G. 73, §§ 1697-9, 1701.] 

High schools aro deemed a part of the anco from the school fund: High School v-
-common school system of the state, though Clayton County, 9-17i>. 
they are not to derive any support or assist-

SEC. 2729. Trustees—officers. The trustees, within ten days after 
-appointment, shall qualify by taking the oath of civil officers, and giving 
bond in such sum as the board of supervisors may require, with, sureties to 
be approved by it, and shall hold office until their successors are elected and 
qualified, who shall be elected at the general election following. The 
trustees, then elected, shall be divided into three classes of two each, and 
hold their office one, two and three years, respectively, their several terms 
to be decided by lot, and thereafter two trustees shall be annually elected, 
the trustees so elected to qualify in the same manner and at the same time 
as other county officers and all vacancies occurring to be filled by appoint
ment by the board of supervisors, the appointee to hold the office until the 
next general election, and a majority of which trustees shall constitute a 
quorum for the transaction of business. At the first meeting held in each 
year, the board shall appoint a secretary and treasurer from their own 
number, who shall perform the usual duties devolving upon like officers. 
The treasurer, in addition to his bond as trustee, shall give one as treasurer, 
in such sum and with such sureties as may be fixed by the board, and receive 
all moneys from all sources belonging to the funds of the school, and pay 
them out as directed by the board of trustees, upon orders drawn by the 
president and countersigned by the secretary; both of which officers shall 
keep an accurate account of all moneys received and paid out, and at the 
•close of each year, and whenever required by the board, shall make a full 
itemized and detailed report. [C. 73, §§ 1699, 1700, 1704, 1711.] 

SEC. 2730. Site—tax. As soon as convenient after the organization of 
the board, it shall proceed to select the best site that can be obtained with
out expense to the county, at the place named in the petition upon which 
the vote was taken, for the erection of the necessary school buildings, the 
title to be taken in the name of the county, and shall also make an estimate 
of the amount of funds needed for building purposes, the payment of 
teachers ' wages and contingent expenses, which shall be presented to the 
board of supervisors, with a certified estimate of the rate of tax required, 
which in no case shall exceed in any one year five mills on the dollar upon 
the taxable property of the county, and shall not exceed two mills on the 
dollar when the tax is levied for the payment of teachers ' wages and con-
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tingent expenses only; the tax to be levied and collected in the same man
ner as other county taxes, and paid over by the county treasurer in the same 
manner as school funds are paid to district treasurers. [C. '73, §§ 1702-3, 
1705.] 

SEC. 2731. Buildings—management. As soon as it has procured a 
building site and the board of supervisors has levied a tax for the purpose, 
it shall make such purchases of building material, and such contracts for 
the erection of school and appurtenant buildings as may be necessary to 
effectuate the purposes of this chapter, but shall make no purchases, ioor 
enter into any contracts in any year, in excess of the funds on hand and to 
be raised by the levy of that year. It shall employ, when suitable build
ings have been furnished, a competent principal teacher to take charge of 
the school, and such assistant teachers as may be necessary, and fix the 
salaries to be paid them, and in the conduct of the school may employ 
advanced students to assist in the work. Annual reports shall be made by 
the secretary to the board of supervisors, which report shall give the num
ber of students, with the sex of each, who have been in attendance during 
the year, the branches taught, the text-books used, number of teachers 
employed, salary paid to each, amount expended for library, apparatus, 
buildings, and all other expenses, the amount of funds on hand, debts con
tracted, and such other information as may be deemed important, and this 
report shall be printed in at least one newspaper in the county, if any is 
published therein, and a copy forwarded to the superintendent of public 
instruction. And for their services the trustees shall each receive the sum 
of two dollars per day for the time actually employed in the discharge of 
official duties, claims for services to be presented, audited, and paid out of 
the county treasury, in the same manner as other accounts against the 
county. [C.73, §§ 1705-6, 1710, 1712.] 

SEC. 2732. Begulations. The principal of any such high school, 
with the approval of the board of trustees, shall make such rules and regu
lations as is deemed proper in regard to the studies, conduct and govern
ment of the pupils; and any pupil who will not conform to and obey such 
rules may be suspended or expelled therefrom by the board of trustees. 
[C. 73, § 1709.] 

SEC. 2733. Admission. Subject to such rules and regulations as may 
be adopted by the board of trustees in regard to age and grade of attain
ments necessary to entitle pupils to admission in the school, it shall be 
open to all persons in the county without charge for tuition. If at any time 
there shall be more applicants for admission than may be accommodated, 
then each district in the county shall be entitled to representation propor
tioned to the number of pupils which such district may have, as shown by 
the last report to the county superintendent, and in all such cases the school 
boards of the respective districts shall designate the pupils that may attend. 
If the school shall not be filled by pupils from the county, others may be 
received, upon the payment of such sum by way of tuition as may be fixed 
by the board of trustees, but pupils so received shall not be allowed to con
tinue in the school to the exclusion of any resident of the county in which 
the school is situated. [C.73, §§ 1707-8.] 

CHAPTER 13. 

OF THE COUNTY SUPERINTENDENT. 

SECTION 2734. Qualifications—deputy. The county superintendent, 
who may be of either sex, shall be the holder of a first-class or state certificate 
or diploma and, shall during his term be ineligible to the office of school 
director or member of the board of supervisors. If for any cause he is 

59 
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unable to attend to his official duties, he may appoint a deputy, who may 
act in his stead, except in visiting schools and trying appeals. [16 G. A., 
ch. 136, § 2; C. 73, §§ 1765, 1770; R., § 2069.] 

There is nothing in the constitution pro- woman although such election, when had, 
hibiting women from holding such offices was unauthorized: Huff v. Cook-, 44-639. 
and, held, that the legislature had power to As to eligibility of women, see also Brown 
make good, retroactively, the election of a v. McCollum, 76-479. 

SEC. 2735. Duties—examinations. He shall at all times comply 
with the directions of the superintendent of public instruction in all matters 
within that officer's jurisdiction, and serve as the organ of communication 
between him and school township, district or independent district authori
ties, and transmit to them or the teachers thereof all blanks, circulars or 
other communications designed for them. He may, at his discretion, visit 
the different schools in his county, and shall, upon the request of a majority 
of the directors of any school township, district or independent district, 
visit any school therein, at least once during its term. On the last Friday 
and Saturday in each month, he shall meet and, with such assistants as he 
may select, examine all applicants for a teacher's certificate, and transact 
such other business as may come before him. Such examination shall be 
held at the county seat in a suitable room, which shall be provided for that 
purpose by the board of supervisors. Special examinations may be held 
elsewhere in the county at the discretion of the county superintendent. 
Any school officer or other person may be present at any examination. [19 
G. A., ch. 161, § 2; 17 G. A., ch. 143; 0.73, §§ 1766, 1768, 1774; R., §§ 2066, 
2068, 2073; C.'51, §1148.] 

There is no authority for the superintend- teachers on any other days than those hero 
ent charging the county for examining specified: Farrell v. Webster County, 42-248. 

SEC. 2736. Subject. The examination shall include competency in and 
ability to teach orthography, reading, writing, arithmetic, geography, gram
mar, history of the United States, and physiology and hygiene, which latter, 
in each division of the subject, shall include special reference to effects of 
alcohol, stimulants and narcotics upon the human system. Candidates for 
examination in special studies need be examined in such branches only; but 
no special teacher shall be employed to teach any study not included in the 
certificate. A record shall be kept of all examinations made, and the names, 
ages and residence of the applicants, with the date and result thereof. [21 
G. A., ch. 1, §§ 1, 3; 17 G. A., ch. 143; C. 73, §§ 1766, 1768; R., §§ 2066, 2068; 
C.'51, §1148.] 

SEC. 2737. Certificate—revocation. If the examination is satisfac
tory, and the applicant is of good moral character, of which fact the super
intendent shall require proof unless he has a personal knowledge thereof, 
and is in all other respects possessed of the necessary qualifications as an 
instructor, a certificate to that effect shall issue for a term not to exceed one 
year. But to applicants passing an examination in the following additional 
branches: didactics, elementary civics, elementary algebra, elements of 
physics, and elementary economics, a certificate shall issue for a term of 
two years, upon proof of thirty-six weeks ' successful experience in teaching. 
A certificate must be revoked at any time, for any cause which would have 
justified a refusal to grant the same, after an investigation of the facts, of 
which the teacher shall have personal notice and an opportunity to be pres
ent and make defense. The superintendent shall revoke the certificate of 
any teacher who shall fail or neglect to comply with the provisions of law 
relating to the teaching of physiology and hygiene, and such teacher shall 
be disqualified for teaching in any public school for one year thereafter. 
[26 G. A., ch. 39; 21 G. A., ch. 1, § 3; C.73, §§ 1767, 1771; R., §§ 2067, 2070.] 

It is discretionary with the superintend- tion, restrain a teacher whose certificate ho 
ent to grant a certificate, and he cannot be has revoked, from teaching school, nor the 
compelled to do so by mandamus: Bailey v, officers from paying for such services; but it 
JEwart, 52-111. seems a resident of the district might do ¿o; 

The superintendent cannot, by injunc- Ferkins v. Wolf, 17-228. 
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SEC. 2738. Normal insti tute. The county superintendent shall hold, 
annually, a normal institute for the instruction of teachers and those who may 
desire to teach, and, with the concurrence of the superintendent of public 
instruction, procure such assistance as maybe necessary to conduct the same, 
at such time as the schools in the county are generally closed. To defray the 
expenses of said institute, he shall require the payment of a registration fee 
of one dollar from each person attending the normal institutes, and the pay
ment in all cases of one dollar from every applicant for a certificate: pro
vided that, if the applicant is granted a two-years' certificate, he shall pay 
one dollar additional. He shall monthly, and at the close of each institute, 
transmit to the county treasurer all moneys so received, including the state 
appropriation for institutes, to be designated the "institute fund," together 
with a report of the name of each person so contributing, and the amount. 
The board of supervisors may appropriate out of the general fund such 
additional sum as it may find necessary for the further support of such insti
tute. All disbursements of the institute fund shall be upon the order of the 
county superintendent, and no order shall be drawn except for bills pre
sented to and approved by him for services rendered or expenses incurred 
in connection with the institute. [17 G. A., ch. 54; 15 G. A.~, ch. 57; C'73, § 
1769.] 

SEC. 2739. Reports . The county superintendent shall annually, on 
the first Tuesday in October, make a report to the superintendent of public 
instruction, giving a full abstract of the several reports made to him by the 
secretaries and treasurers of school boards, stating the manner in and extent 
to which the requirements of the law regarding instruction in physiology 
and hygiene are observed, and such other matters as he may be directed by 
the state superintendent to include therein, or he may think important in 
showing the actual condition of the schools in his county. At the same time, 
he shall file with the county auditor a statement of the number of persons 
of school age in each school township and independent district in the county. 
He shall also report, as provided by law, to the superintendent of the col
lege for the blind, the name, age, residence and post-office address of every 
person, resident of the county, so blind as to be unable to acquire an edu
cation in the common schools; to the superintendent of the institution for 
the deaf and dumb, with the same detail, all persons of school age whose 
faculties in respect to hearing or speaking are so deficient as to prevent 
them from acquiring an education in such schools; and to the institution for 
the feeble minded, all persons of like age who, because of mental defects, 
are entitled to admission therein. [21 G. A., ch. 1, § 2; C. '73, §§ 1771, 1772; 
E., § 2070.] 

SEC. 2740. Enforcing laws. The county superintendent shall see that 
all provisions of the school law, so far as it relates to the schools or school 
officers within his county, are observed and enforced, specially those relat
ing to the fencing of school-house grounds with barb wire, and the intro
duction and teaching of such divisions of physiology and hygiene as relate 
to the effects of alcohol, stimulants and narcotics upon the human system, 
and to this end he may require the assistance of the county attorney, who 
shall at his request bring any action necessary to enforce the law or recover 
penalties incurred. [21 G. A., ch. 1, § 2; 20 G. A., ch. 103, § 2.] 

SEC. 2741. Penal ty. Should he fail to make the report herein required 
of him to the superintendent of public instruction or the county auditor, he 
s ta l l forfeit to the school fund of his county the sum of fifty dollars, to be 
recovered in an action brought by the county for the use of the school 
fund, and in addition shall be liable for all damages occasioned thereby. 
[O.''73, §1773; R.,§2072.] 

SEC. 2742. Compensation. He shall receive four dollars per day for 
the time actually engaged in the performance of his duties, the expenses 
of necessary office stationery and postage, and those incurred in attendance 
upon meetings called by the superintendent of public instruction; claims 
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therefor to be made by verified statements filed with the county auditor, 
who shall draw his warrant upon the county treasurer therefor; and the 
board of supervisors may allow him such further sum by way of compensa
tion as may be just and proper. [19 G. A., ch. 161, § 1; C. 73, § 1776; R., § 
2074.] 

The sworn statement of the superintend- the amount so shown to be due: Bean v. 
ent is not conclusive upon the board, and it Board of Supervisors, 51-53. 
cannot be compelled by mandamus to allow 

CHAPTER 14. 

OF THE SYSTEM OP COMMON SCHOOLS. 

SECTION 2743. School districts—corporate powers. Each school 
district now existing shall continue a body politic as a school corporation, 
unless hereafter changed as provided by law, and as such may sue and be 
sued, hold property, and exercise all the powers granted by law, and shall 
have exclusive jurisdiction in all school matters over the territory therein 
contained. [C. '73, §§ 1713, 1716; R., §§ 2022, 2026; C. '51, § 1108.] 

I t is contemplated that school districts 
shall coincide in boundary with civil town
ships. The only exception is found in the 
provisions (? 2791) for the case where, by 
reason of streams or other natural obstacles, 
a portion of the inhabitants of a township 
cannot with reasonable facility enjoy the 
advantages of any school in their township; 
but no such restriction exists upon the 
formation of independent districts: District 
T'p v. Independent Dist., 41-30. 

The adoption of this provision in the Code 
of '73 did not have the effect to divide all 
subdistricts already formed from territory 
belonging to two or more townships. Where 
a portion of territory of one township had 
been attached to another for school purposes, 
this section did not work its restoration, but 
it remained in its former connections until 
restored by the provisions now embodied in 
\ 2792: Hancock v. District T'p, 78-550. 

A school district already created out of 
territory in different townships was not dis
solved by the adoption of the Code of '73 by 
the provisions of which, it would not have 
been competent to thus unite such territory: 
Bussell v. District T'p, 66 N. W., 771. 

Where land had. for thirty years been 
taxed as included within a school district 
and treated as a part of it, held, that school 
taxes might properly be collected from the 
owner of such property: Independent Dist. v. 
Taylor, 69 N. W., 1009. 

A school district is a body corporate with 

power to acquire and hold real estate ior 
school-house sites. (See \ 2814): Independent 
Dist. v. Fagen, 63 N. W., 456. 

A school district is a body corporate with 
the power to hold property and be a party to 
suits and contracts: Baker v. Chambtes, 4 G. 
Gr., 428. 

A district township is a political corpo
ration within the meaning of Const., art. XI, 
'i 3, fixing the limit of indebtedness of polit
ical and municipal corporations: Winspear 
v. District T'p, 37-542. 

The school district, being a public cor
poration or quasi-corporation, is not liable 
for personal injuries sustained on account of 
the negligent construction of its school-
houses, or negligence in keeping them ia re
pair: Lane v. District T'p, 58-462. 

Whether a district township can be made 
liable for unlawful acts of officers in convert
ing the property of others, quaere; but where -
such officer allowed lumber, levied on under 
attachment but subsequently released, to be 
used in a school building, held, that the dis
trict township was not liable for its conver
sion: Charnock v. District T'p, 51-70. 

A school-house, being public property, is 
not subject to execution and is therefore not 
subject to a mechanic's lien: Ibid. 

The property of school districts in cities 
and towns is not exempt from special taxa
tion, for improvement of streets, laying of 
sidewalks, etc.: Sioux City v. Independent 
School Dist., 55-150. 

SEC. 2744. Names. District townships now existing shall hereafter 
be called school townships, subdivisions of which shall be called subdis
tricts. School corporations shall be designated as follows: The school 
township of (naming civil township), in the county of (naming county), state 
of Iowa; or, the independent school district of (naming city or incorpo
rated town, and if there are two or more districts therein, including some 
appropriate name or number), in the county of (naming county), state of 
Iowa; or, the rural independent school district of (some appropriate name 
or number), township of (naming township\ in the county of (naming 
county), state of Iowa. [C. 73, § 1716; R., § 2026; C'51, § 1108.] 
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SEC. 2746. Directors. The affairs of each school corporation shall be 
conducted by a board of directors, the members of which in all independent 
school districts shall be chosen for a term of three years, and in all subdis
tricts of school townships for a term of one year. [26 G. A., ch. 40; 18 G. 
A., ch. 143; 17 G. A., ch. 113; 15 G. A., ch. 27; 0.73, § 1802; R., §§ 2099, 
2100, 2106.] 

SEC. 2746. Annual meeting of corporation. A meeting of the vot
ers of each school corporation shall be held annually on the second Monday 
in March for the transaction of the business thereof. Notice in writing of 
the place, day, and hours during which the meeting will be in session, spec
ifying the number of directors to be elected, and the terms thereof, and such 
propositions as will be submitted to and be determined by the voters, shall 
be posted by the secretary of the board in at least five public places in said 
corporation, for not less than ten days next preceding the day of the meet
ing. The president and secretary of the board, with one of the directors, 
shall act as judges of the election. If any judge of election is absent at the 
organization of the meeting, the voters present shall appoint one of their 
number to act in his stead. The judges of election shall issue certificates 
to the directors elected. [19 G. A., ch. 51; 18 G. A., ch. 7, § 1; 18 G. A., ch. 
63; C. 73, §§ 1717, 1719; R., §§ 2027-8, 2031, 2033; C. '51, §§ 1111, 1114-15.] 

SEC. 2747. Electors. To have the right to vote at a school meeting a 
person must have the same qualifications as for voting a ta general election, 
and must be at the time an actual resident of the corporation or subdistrict. 
In any election hereafter held in any school corporation for the purpose of 
issuing bonds for school purposes or for increasing the tax levy, the right 
of any citizen to vote shall not be denied or abridged on account of sex, and 
women may vote at such elections the same as men, under the same restric
tions and qualifications, so far as applicable. [25 G. A., ch. 39.] 

SEC. 2748. Officers—qualifications. A school officer or member of the 
board may be of either sex, and must at the time of election or appointment 
be a citizen and a resident of the corporation or subdistrict, and over twenty-
one years of age, and, if a man, he must bo a qualified voter of the corpora
tion or subdistrict. [16 G. A., ch. 136.] 

As to eligibility of women, see notes to \ 2734. 

SEC. 2749. Powers . The voters assembled at the annual meeeting 
shall have power: 

1. To direct a change of text-books regularly adopted; 
2. To direct the sale or make other disposition of any school-house or 

site or other property belonging to the corporation, and the application to 
be made of the proceeds of such sale; 

3. To determine upon added branches that shall be taught, but instruc
tion in all branches except foreign languages shall be in English; 

4. To instruct the board that school buildings may or may not be used for 
meetings of public interest; 

5. To direct the transfer of any surplus in the school-house fund to the 
teachers' or contingent fund; 

6. To authorize the board to obtain, at the expense of the corporation, 
roads for proper access to its school-houses; 

7. To vote a school-house tax, not exceeding ten mills on the dollar in 
any one year, for the purchase of grounds, construction of school-houses, 
the payment of debts contracted for the erection of school-houses, not includ
ing interest on bonds, procuring libraries for and opening roads to school-
houses. 

The board may, or, upon the written request of five voters of any rural 
independent district, or of ten voters of any school township, or of twenty-
five voters of any city or town independent district having a population of five 
thousand or less, or of fifty voters of any other city or town independent 
district, shall, provide in the notice for the annual meeting for submitting 
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any proposition authorized by law to the voters. All propositions shall be 
voted upon by ballot in substantially the following form: "Shall a change 
of text-books be directed? " (or other question as the case may be); and the 
voter shall designate his vote by writing the word " y e s " or " n o " in an 
appropriate place on the ballot. [21 G. A., ch. 131, § 1; 19 G. A., ch. 51; 18 
G. A., ch. 63; C. 73, §§ 1717, 1807; R., §§ 2027-8, 2033; C'51, §§ 1114, 1115.] 

It is not necessarily improper for the 
electors to vote a tax for the erection of a 
schcol-house where one school-house already 
exists in the district. I t may be that the 
school-house existing is unfit for further use 
or unfit for the purpose: Casey v. Independ
ent Dist., 64-659. 

The electors of a district township have 
no power under this section, or otherwise, to 
authorize the discharge of a debtor of the 
district without consideration: District Vp 
v. Thomas, 59-50. 

The electors may provide that music shall 
be taught in the schools of the district: Bell-
rneyer v. Independent Dist., 44-564. 

Under the power to direct the sale or 
other disposition of the school-house, etc., a3 
given in <j 1717 of Code of '73, held, that the 
electors might authorize the use of such house 
for purposes of religious worship, Sabbath-
schools, etc. : Davis v. Boget, 50-11; Townsend 
v. Hagan, 35-194. 

A contract to repair a school-house may 
be made by the board without a previous 
vote of the electors (§ 2779): Williams v. 
Peinny, 25-436. 

The taxes for contingent and teachers' 
funds are to be estimated and certified by 
the board of directors under § 2806, and a 
vote of such tax by the electors, under this sec
tion, is not valid: Cedar Bapids & M. B. B. 
Co. v. Carroll County, 41-153. 

Where the electors made an appropria
tion and voted a tax for the erection of a 
school-house, and such tax had been col
lected, and action commenced to compel the 
erection of the house by the board of direct
ors, held, that the electors could not, at a 
subsequent annual meeting, rescind their 
previous action, the right of the parties in
terested in the erection of the school-house 
having become vested: Benjamin v. District 
Tp, 50-648. 

In such action, held, that the directors 
might be compelled, by mandamus, to carry 
out the vote of the electors by the erection 
of a school-house, and that appeal to the 
county superintendent was not such speedy 
and adequate remedy as to deprive the 
plaintiff of his right to an action by manda
mus: Ibid. 

The board of directors may incur in
debtedness, etc., in carrying out the vote of 
the township: See note to § 2778. 

Where a board of school directors ex
ceeded the authority conferred upon them 
by the electors, by entering into a contract 
different from the ono authorized, which 
subsequently was the occasion of a contro
versy between the district and the other 
parties to the contract, held, that the action 

of the board of directors might be ratified by 
the district, and the action of the electors 
authorizing the settlement of the controversy 
was a ratification: Everts ». District T'p, 
77-37. 

While the power to fix and relocate 
school-house sites is vested in the board, the 
district meeting may make disposition of an 
old school-house other than by its removal 
to a new site: Peters v. Warner, 81-335. 

Where a tax was voted for the erection 
of a new school-house at the center of the dis
trict, the old school-house, situated some dis
tance from the center, being not entirely un
fit for use but unsuitable for removal, held, 
that the tax was not illegal: Seaman v. 
Baughman, 82-216. 

Held, also, that it was no objection to the 
tax that the new site had not been secured 
when it was voted: Ibid. 

Under prior provisions as to independent 
districts, held, that the vote of the school-
house tax must be by ballot: Ibid. 

After the electors have conferred upon 
the board of directors authority to expend 
money in the procuring of a highway, the 
board still have a discretion in the matter: 
Bogaard v. Independent Dist, 61N. W., 859. 

The right to procure a highway is not 
limited to cases where there is no highway 
reaching the school grounds, nor to cases 
where property owners refuse to allow access 
to such grounds across their premises, and 
held, that the expenditure of money in pro
curing a highway crossing the highway on 
which the school-house was situated at some 
distance from the school-house, was proper: 
Ibid. 

The provisions as to securing, at the ex
pense of the district, highways for proper 
access to the school-house, were under \ 1806 
of Code of '73, applicable to independent dis
tricts: McShane v. Independent Dist., 76-333; 
Independent Dist. v. Keltey, 55-568. 

The correctness of the record of a meet
ing of the electors of a school district cannot 
be questioned in a collateral action: Everts 
v. District Tp, 77-37. 

The limitation of taxation to ten mills 
does not limit the amount which may be 
voted to pay interest upon a bonded debt 
created for school-house purposes by vote of 
the electors; and where the electors have 
failed to vote a sufficient tax to pay interest 
on the outstanding bonds, it is lawful for the 
supervisors to levy such tax: Bicharás v. Sup
ervisors, 69-612. 

Where a levy of a three per cent, tax was 
made, it was held valid to the extent of one 
per cent, and void as to the excess: McPher-
son v. Foster, 43-48, 73. 

SEC. 2760. Special meeting. The board of directors may call a special 
meeting of the voters of any school corporation by giving notice in the same 
manner as for the annual meeting, whenever the corporation has lost the use 



935 
Tit. XIII, Ch. 14. SYSTEM OF COMMON SCHOOLS. §§ 2751-2754 

of a school-house by fire or otherwise, which shall have the powers given to a 
regular meeting with reference to the sale of school property and the appli
cation to be made of the proceeds, and to vote a school-house tax for the 
purchase of a site and the construction of a necessary school-house, and 
for obtaining roads thereto. [24 G. A., ch. 21; 18 G. A., ch. 84.] 

SEC. 2751. Subdistrict meeting. The meeting of the voters of each 
subdistrict of a school township shall be held annually on the first Monday 
in March, and shall not organize earlier than nine o'clock a. in., nor adjourn 
before twelve o'clock m. Notice in writing of the time and place of such 
meeting and the amount of school-house tax to be voted shall be given by 
its director, or if there is none by the school township secretary, by posting 
in three public places in the subdistrict for five days next preceding the 
same. The voters shall select a chairman and secretary of the meeting who 
shall act as judges of election, and shall also elect a director for the sub-
district by ballot. The vote shall be canvassed by the judges of election, 
and the person receiving the highest vote shall be declared elected. [22 
G. A., ch. 51; 18 G. A., ch. 7, § 1; 0.'73, §§ 1718-19, 1789; R., §§ 2030-1; C. 
'51, § 1111.] 

The proceedings here contemplated are a So where, at such an election, the polls 
meeting, and also an election; and where were only kept open for thirty minutes, and 
the polls were kept open only forty minutes, soon after they were closed voters appeared 
and after the meeting had formally ad- and offered their votes, the other electors 
journed, and while the officers and electors being still present, held, that it was error to 
were still present, electors who applied to refuse such votes, although the meeting 
vote were refused permission to do so, held, had by formal motion adjourned: State ex 
that the election was invalid: State ex rel. v. rel. v. Woolem, 39-380. 
Wollem, 37-131. . See also notes to \ 2754. 

SEC. 2752. Number of directors. The board of directors of a school 
township shall be composed of one director from each subdistrict. But 
when there are only two subdistricts a third director shall be elected at 
large by all the voters of the school township. When the school township 
is not divided into subdistricts, a board of three directors shall be elected 
at large, on the second Monday in March, by all the voters of the school 
township. [15 G. A., ch. 27; C. '73, §§ 1720-1; R., §§ 2031, 2035, 2075-6; C'51, 
§§ 1112, 1721.] 

SEC. 2753. Special school-house tax. At the annual subdistrict 
meeting, or at a special meeting called for that purpose, the voters may 
vote to raise a greater amount of school-house tax than that voted by the 
voters of the school township, ten days' previous notice having been given, 
but the amount so voted, including the amount voted by the school town
ship, shall not exceed in the aggregate the sum of fifteen mills on the dol
lar. The sum thus voted shall be certified forthwith by the secretary of 
said subdistrict meeting to the secretary of the school township, and shall 
be levied by the board of supervisors only on the property within the sub-
district. [C.73, § 1778; R., §§ 2033-4, 2037, 2088.] 

Prior to the adoption of this express pro- such a tax was implied in ? 1778 of the Code 
vision it was held that the power to vote of '73: Wood v. Farmer, 09-533. 

SEC. 2754. Elections in independent districts—tie vote. At the 
annual meeting in all independent districts members of the board shall be 
chosen by ballot. In any district including all or part of a city of the first 
class, or a city under special charter, the board shall consist of seven mem
bers, three of whom shall be chosen on the second Monday in March, 1898, 
two on the second Monday in March, 1899, and two on the second Monday in 
March, 1900. In all other independent city or incorporated town districts 
the board shall consist of five members, one of whom shall be chosen on 
the second Monday in March, 1898, two on the second Monday in March, 
1899, and two on the second Monday in March, 1900. In all rural inde
pendent districts the board shall consist of three members, one of whom 
shall be chosen on the second Monday in March, 1898, and one each year 



936 
§§ 2755-2756 SYSTEM OF COMMON SCHOOLS. Tit. XIII. Ch. 14. 

thereafter. In districts composed in whole or in part of cities or incorpo
rated towns, a treasurer shall be chosen in like manner, whose term shall 
begin on the third Monday in March and continue for one year, or until his 
successor is elected and qualiñed. The term of office of the incumbent 
treasurer in said districts shall expire on the third Monday in March, 1898. 
In such districts the polls must remain open not less than five hours, and in 
rural independent districts and school townships not less than two hours. 
In each case the polls shall open at one o'clock p. m., except as provided in 
section twenty-seven hundred and fifty-six of this chapter. A tie vote for 
any elective school office shall be publicly determined by lot forthwith, 
under the direction of the judges. \22 G. A., ch. 51; 18 G. A., ch. 7, § 2; 
C.73, §§ 1789, 1808.] 

Under prior provisions by which in dis- during- the hours specified, the action of the 
tricts of less than five hundred population electors thereat is void: District 'Pp v. Inde-
only three directors were to be elected, held, pendent JUist., 34-306. 
that where by reason of decrease in popula- Where it appeared that the polls were 
tion the number fell below five hundred the kept open for only fifteen minutes and elec-
number of directors should be decreased ac- tors who were present and offered to vote 
cordingly: State v. Simpkins, 77-676; State ex soon after the expiration of that time were 
rel. v. Vreeland, 79-466. refused permission to do so, held, that the 

The treasurer is an officer of the district, election was invalid: Hinkle v. Saddler, 66 
and service of notice upon him will be good: N. W., 765. 
Kennedy v. Independent School Dist., 48-189. Further, as to how long polls shall be kept 

Where an election is not ordered and held open, see notes to {S 2751. 

SEC. 2755. Election precincts—register of voters—notice. Bach 
school corporation having five thousand or more inhabitants may be divided 
into not more than five precincts, in each of which a poll shall be held at a 
convenient place, fixed by the board of directors, for the reception of the 
ballots of voters residing in such precinct. A separate register of the 
voters of each precinct shall be prepared by the board from the register of 
the electors of any city included within such school corporation, and for 
that purpose a copy of such register of electors shall be furnished by the 
clerk of the city to the board of directors. Before each annual meeting 
these registers shall be revised and corrected by comparison with the last 
register of elections of such cities, and shall have the same force and effect 
at school meetings held under this section, in respect to the reception of 
votes thereat, as the register of election has by law at general elections; 
but nothing in this section shall be construed to prohibit women from vot
ing at all elections at which they are entitled to vote. The secretaiy must 
post a notice of the meeting in a public place in each precinct at least ten 
days before the meeting, and by publication for two weeks preceding the 
same in some newspaper published in the corporation, such notice to state 
the time, respective voting precincts and the polling place in each precinct, 
and also to specify what questions authorized by law, in addition to the elec
tion of director or directors, shall be voted upon and determined by the 
voters of the several precincts. [18 G. A., ch. 8, §§ 1-4.] 

SEC. 2756. Conduct of elections. As judges of the election referred 
to in the preceding section, the board shall appoint one of its number and 
two voters of the precinct, one of whom shall act as clerk, who shall be 
sworn as provided in case of a general election. If any person so appointed 
fails to attend, the judge or judgos attending shall fill the place by the 
appointment of any voter present, and like action shall follow a refusal to 
serve or to be sworn. Should all of the appointees fail to attend, their 
places shall be filled by the voters from those in attendance. The board 
shall provide the necessary ballot box and poll-book for each precinct, and 
the judges shall make and certify a return to the secretary of the corpora
tion of the canvass of the votes for office and upon each question submitted. 
On the next Monday after the meeting the board shall canvass the returns 
made to the secretary, ascertain the result of the voting with regard to 
every matter voted upon, declare the same, cause a record to be made 
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thereof, and at once issue a certificate to each person elected. At all meet
ings held under this and the next preceding section, the polls shall be kept 
opan from nine o'clock a. m. until seven o'clock p. m. [Same, §§ 5, 6.] 

As to how long polls shall be kept open, see notes to \\ 2751, 2754. 
SEC. 2757. Meetings of directors—election of officers. The board 

of directors shall meet on the third Monday in March and September, and 
may hold such special meetings as may be fixed by the board or called by 
the president, or the secretary upon the written request of a majority of the 
board, upon notice specifying the time and place, delivered to each mem
ber in person, but attendance shall be a waiver of notice. Such meetings 
shall be held at any place within the civil township in which the corpora
tion is situated. At the regular March meeting the board shall organize 
by the election of a president from its members, who shall be entitled to 
vote as a member. At the regular September meeting it shall elect from 
outside the board a secretary and a treasurer, except as provided in section 
twenty-seven hundred and fifty-four of this chapter, but in independent dis
tricts no teacher or other employe of the board shall be eligible as secre
tary. Upon the organization of any corporation the board shall elect a 
secretary to hold until the September meeting following. All such officers 
shall be elected by ballot, and the vote shall be recorded by the secretary. 
[18 G. A., ch. 176; 15 G. A., ch. 27; C. 73, §§ 1721-2; R., §§ 2035-6, 2076; C. 
'51, § 1721.] 

Where the members of the board sepa- separation of the board being deemed merely 
rated without completing the business of a recess: State ex rel. ». Powell, 70 N. W., 592. 
election of secretary and subsequently on the Under prior provisions, held, that a treas-
same day reassembled and made such olee- urer might be elected at an adjourned meet-
tion, held, that the election was valid, the ing: Carter v. McFarland, 75-196. 

SEC. 2758. Qualification of directors—vacancies. Any member of 
the board may administer the oath of qualification to any member elect, and 
to the president of the board. Each director shall qualify on or before the 
third Monday in March by taking an oath to support the constitution of the 
United States and that of the state of Iowa, and that he will faithfully dis
charge the duties of his office; and shall hold the office for the term to which 
he is elected, and until a successor is elected and qualified. In case of a 
vacancy, the office shall be filled by appointment by the board until the 
next annual meeting. [C.73, §§ 1752, 1790; R., §§ 2032, 2079; C'51, §§ 1113, 
1120.] 

Prior to express provision being made rectors, held applicable to independent dis-
for qualification of directors, held, that they tricts: State ex rel. v. Powell, 70 N. W., 592. 
might qualify on or before the day fixed for But, held, that the failure to qualify at 
the next regular meeting of the board, by the time required, if the act was subse-
appearing before some officer authorized to quently performed, would not render their 
administer oaths and taking the oath of of- action as de facto directors invalid: Ibid. 
fice, and that failure to appear at the meet- Therefore, held, that where two of three 
ing of the board next ensuing did not pre- directors, having attempted to qualify at 
vent such qualification being valid: Bennett the proper time by taking the oath of office 
». DisMct 2"p, 53-687. before a person not authorized to administer 

The written evidence of such qualifica- oaths, qualified at the September meeting 
tion was not required to be filed with the at which a secretary and treasurer were 
secretary: Ibid. elected, the election of such officers was not 

Prior provisions as to qualification of di- invalid: Ibid. 

SEC. 2759. President—employment of counsel. The president of 
the board of directors shall preside at all of its meetings, sign all warrants and 
drafts, respectively, drawn upon the county treasurer for money apportioned 
and taxes collected and belonging to his school corporation, and all orders 
on the treasurer drawn as provided by law, sign all contracts made by the 
board, and appear in behalf of his corporation in all actions brought by or 
against it, unless individually a party, in which case this duty shall be per
formed by the secretary. In all cases where actions may be instituted by 
or against any school officer to enforce any provision of law, the board may 
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employ counsel, for which the school corporation shall be liable. [19 G. A. 
ch. 46; C.73, §§ 1739-40; R., §§ 2039-40; C'51, §§ 1122-3, 1125.] 

I t is not essential that a judgment against 
a school district should specify the fund from 
which it is to be paid. The board must 
satisfy the same by orders drawn on the 
proper funds. I t is the duty of the board to 
specify the fund from which payment is tobe 
made or the amount to be paid from each fund, 
and the fact that plaintiff does not specify 
the fund or that it is difficult to apportion 
the claim among different funds, is no de
fense: District Tp v. Board of Directors, 52-
287. 

Where a warrant was given by one dis
trict township to another in settlement of a 
claim for taxes, held, that there was suffi
cient consideration therefor, and the receipt 
by plaintiff of a portion of the taxes, in lieu 
of which the warrant was given, would not 
estop plaintiff from suing on the warrant: 
District Tp v. District Tp, 52-153. 

A school order is not a negotiable instru
ment: Shepherd v. District T'p, 22-595; School 
Dist. v. Lombard, 2 Dillon, 493. 

The president and secretary are not per
sonally liable at the suit of an assignee of an 
order drawn by them on the treasurer, with
out authority, when they are induced to issue 
the same through fraud of the payee: Board-
man v. Hayne, 29-339. 

An assignee of an order is bound, at his 
peril, to ascertain whether or not officers 
issuing the same had authority to do so: 
Ibid. 

A defense that warrants sued upon were 
issued to an amount in excess of the indebt
edness for •which they were issued may be 
urged against a botta fide assignee for value: 
Eastman v. District Tp, 40-438. 

A school district may be sued, and a judg
ment recovered on an order properly drawn 
and not paid. Mandamus is not the only, 
even if the proper, remedy: Cross v. District 
Tp, 14-28. 

Where the board of directors makes a 
contract, the only authority of the president 
and secretary is to see that it is properly re
duced to writing and to sign the same when 
drawn up in accordance with the resolution 
of the board. They cannot bind the district 
by stipulations in the contract not assented 
to by the board: Weir Furnace Co. v. Inde
pendent School Dist., 68 N. W., 584. 

A school board has no authority to make 
a contract fixing the place of payment at an
other place than its treasury: Ibid. 

Neither has the board authority to agree 
to pay attorney's fees in case of action 
brought on the contract: Ibid. 

The president is not authorized to em
ploy counsel to represent the board in case 
of appeal from an order of the board; Temp-
lin v. District Tp, 36-411. 

The president does not have authority to 
bring suits in the name of the corporation on 
his own motion: Independent Dist. v. Wirtner, 
85-387. 

White in the proper performance of their 
duties school directors should be provided 
with counsel in case of suits brought against 
them, they are not entitled to the benefit of 
these statutory provisions when a suit is 
brought against them by reason of their own 
corrupt and illegal acts, and an order for 
attorneys' fees and stenographers' fees in 
such a suit cannot be enforced: Scott v. Inde
pendent Dist., 59 N. W., 15. 

SEC. 2760. Bonds of secretary and treasurer. The secretary and 
treasurer shall each give bond to the school corporation in such penalty as 
the board may require, and with sureties to be approved by it, which bond 
shall be filed with the president, conditioned for the faithful performance 
of his official duties, but in no case less than five hundred dollars. Each 
shall take the oath required of civil officers, which shall be indorsed upon 
the bond, and shall complete his qualification within ten days. In case of 
a breach of the bond, the president shall bring action thereon in the name 
of the school corporation. [15 G. A., ch. 27; C.73, §§ 1721, 1731; R., §§ 2035, 

• 2037, 2076; C. '51, §§1144.] 
The treasurer is liable for all money com

ing into his hands, even though stolen with
out fault, or accidently lost or destroyed: In
dependent Dist. v. King, 80-497. 

Where a school district treasurer de
posited money in his own name but not with 
his own funds, and the bank knew the nature 
of the deposit, held, that such deposit consti
tuted a trust fund, and that to the extent of 
any money on hand at the time of the failure 
of the bank, the district township was en
titled to reimbursement in preference to 
other depositors and creditors: Ibid.; Bun-
ton v. King, 80-506. 

The treasurer of a school district is abso
lutely liable for money coming into his hands 
by virtue of his office, regardless of the cause 
or circumstances of the loss. Proof of a 
special deposit of such money in a bank which 
afterwards becomes insolvent will not excuse 
him: District Tp v. Hardinbrook, 40-130. 

The treasurer is absolutely liable on his 
bond for the performance of the duties of 
holding and paying out money, and will not 
be excused for loss by showing the exercise 
of due diligence and care: District Tp v. 
Morton, 37-550. 

Nor will he be excused upon showing that 
the money was destroyed by inevitable acci
dent: District Tp v. Smith, 39-9. 

SEC. 2761. Duties of secretary. The secretary shall file and preserve 
copies of all reports made to the county superintendent, and all papers 



939 
Tit. XIII , Ch. 14. SYSTEM OF COMMON SCHOOLS. §§ 2762-2767 

transmitted to him pertaining to the business of the corporation; keep a 
complete record of all the proceedings of the meetings of the board and the 
voters of the corporation in separate books; keep an accurate, separate 
account of each fund with the treasurer, charge him with all warrants and 
drafts drawn in his favor, and credit him with all orders drawn on each 
fund; and he shall keep an accurate account of all expenses incurred by 
the corporation, and present the same to the board for audit and payment. 
At the annual meeting he shall record, in a book provided for that purpose, 
the names of all persons voting thereat, the number of votes cast for each 
candidate, and for and against each proposition submitted. [0.73, §§ 1741, 
1743; R., §§ 2041-2; C'51, § 1128.] 

Held, that a similar provision in the Code were kept on loose sheets of paper would not 
of '51, as to keeping records, was directory render the proceedings void: Higgins v. 
merely, and that the fact that the records Seed, 8-298. 

SEC. 2762. "Warrants. He shall countersign all warrants and drafts 
upon the county treasurer drawn or signed by the president; draw each 
order on the treasurer, specify the fund on which it is drawn and the use for 
which the money is appropriated; countersign and keep a register of the 
same, showing the number, date, to whom drawn, the fund upon which it 
is drawn, the purpose and the amount; and at the March and September 
meetings furnish the board with a copy of the same. [19 G. A., ch. 46; C. 73, 
§§ 1739, 1782; R., §§ 2039, 2061; C'51, §§ 1122-3.] 

SEC. 2763. Notice of meetings. He shall give ten days' printed or 
written notice of all meetings of the voters, posted in at least ñve public 
places in the corporation, but a notice shall be posted at the door of each 
school-house, also at or near the last place of meeting, and each notice 
shall state the date, hour and place of meeting, and the object. [18 G. A., 
ch. 59; C.73, §§ 1742, 1822; R., § 2043; C. '51, § 1129.] 

SEC. 2764. Register of persons of school age. He shall, between 
the first day of September and the third Monday in September of each year, 
enter in a book made for that purpose, the name, sex and age of every 
person between five and twenty-one residing in the corporation, together 
with the name of the parent or guardian. 

SEC. 2766. Reports. He shall notify the county superintendent when 
each school is to begin and its length of term, and, within five days after 
the third Monday in September of each year, file with the county superin
tendent a report which shall give the number of persons in the corporation, 
male or female, of school age, the number of schools and branches taught, 
the number of scholars enrolled and average attendance in each school, the 
number of teachers employed and the average compensation paid per 
month, distinguishing the sexes, the length of school in days, and the 
average cost of tuition per month for each scholar, the text-books used, 
number of volumes in library, the value of apparatus belonging to the 
corporation, the number of school-houses and their estimated value, the 
name, age and post-office address of each deaf and dumb or blind person in 
the corporation between the ages of five and twenty-one years, and this 
shall include those who are so blind or deaf as to be unable to obtain an 
education in the common schools, a like report as to all feeble minded 
children of and between such ages, and the number of trees set out and in 
a thrifty condition on each school-house ground. [19 G. A., ch. 23, § 3; 16 
G. A., ch. 112, § 1; C.73, §§ 1744-5; R., § 2046; C'51, §§ 1127-8.] 

SEC. 2766. Officers reported. He shall report to the county super
intendent, auditor and treasurer the name and post-office address of the 
president, treasurer and secretary of the board as soon as practicable after 
the qualification of each. [C. 73, § 1736.] 

SEC. 2767. Certifying tax. Within five days after the board has fixed 
the amount required for the contingent and teachers' fund, he shall certify 
to the board of supervisors the amount so fixed, and at the same time shall 
certify the amount of school-house tax voted at any regular or special meet-
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ing. In case a school-house tax is voted by a special meeting after the 
above certificate has been made and prior to the first day of September fol
lowing, he shall forthwith certify the same to the board of supervisors. He 
shall also certify to such board any provision made by the board of directors 
for the payment of principal or interest of bonds lawfully issued. [C. 73, 
§§ 1777, 1823; R., §§ 2037, 2044.] 

SEC. 3768. Duties of t reasurer—payment of war ran t s . The treas
urer shall receive all moneys belonging to the corporation, pay the same 
out only upon the order of the president countersigned by the secretary, 
keeping an accurate account of all receipts and expenditures in a book pro
vided for that purpose. He shall register all orders drawn and reported to 
him by the secretary, showing the number, date, to whom drawn, the fund 
upon which drawn, the purpose and amount. The money collected by tax 
for the erection of school-houses and the payment of debts contracted there
for shall be called the school-house fund; that for rent, fuel, repairs, and 
other contingent expenses necessary for keeping the school in operation, 
the contingent fund; and that received for the payment of teachers, the 
teachers' fund; and he shall keep a separate account with each fund, paying 
no order that fails to state the fund upon which it is drawn and the specific 
use to which it is to be applied. Whenever an order cannot be paid in full 
out of the fund upon which it is drawn, partial payment may be made. All 
school orders shall draw lawful interest after being presented to the treas
urer and by him indorsed as not paid for want of funds. [C.73, §§ 1747-50; 
R., §§ 2048-50; C'51, §§ 1138-40.] 

The treasurer of a school district is an to make a contract by which school order3 
officer thereof in such sense that service of shall draw interest prior to their présenta-
notice upon him is binding on the district: tion nor at a higher rate than six per cent: 
Kennedy v. Independent School Dist., 48-189. Phelps v. District T'p, 90-53. 

The treasurer of a district township has The provision as to partial payment ap-
no authority to bind the township by his plies to orders drawn to pay a judgment, 
contract or admissions: Carpenter v. District The holder thereof cannot insist on its being 
Tp, 58-335. satisfied in full to the exclusion of the other 

The board of directors have no authority creditors: Chase v. Morrison, 40-620. 

SEC. 2769. Financial s tatement. He shall render a statement of the 
finances of the corporation whenever required by the board, and his books 
shall always be open for inspection. He shall make an annual report to 
the board on the third Monday in September, which shall show the amount 
of the teachers ' fund, the contingent fund, and the school-house fund held 
over, received, paid out, and on hand, the several funds to be separately 
stated, and he shall immediately file a copy of this report with the county 
superintendent. [16 G. A., ch. 112, § 2; C. 73, § 1751; R., § 2051;C. '51, § 1141.] 

SEC. 2770. Sur render ing office to successor. Each school officer, 
upon the termination of his term of office, shall immediately surrender to 
his successor all books, papers and moneys pertaining or belonging to the 
office, taking a receipt therefor. [C. 73, § 1791; R., § 2080.] 

SEC. 2771. Quorum of board—filling vacancies. A majority of the 
board of directors of any school corporation shall constitute a quorum for 
the transaction of business, but a less number may adjourn from time to 
time. Vacancies occurring among the officers or members shall be filled 
by the board by ballot, and the person receiving the highest number of 
votes shall be declared elected, and shall qualify as if originally elected or 
appointed. [24 G. A., ch. 19; C. 73, §§ 1730, 1738; R., §§ 2037-8.] 

Assent by a majority of the members of the board acting individually will not be 
binding. See notes to \ 2778. 

SEC 2772. Temporary officers—course of study—regulations. 
The board shall appoint a temporaiy president and secretary, or either of 
them, in the absence of the regular officers, and shall prescribe a course of 
study for the schools of the corporation, make rules and regulations for its 
own government and that of the directors, officers, teachers and pupils, and 
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the care of the school-house, grounds and property of the school corpora
tion, and aid in the enforcement of the same, and require the performance 
of duty by said persons not in conflict with law and said rules and regula
tions. [C'73, §§ 1730, 1737; R , § 2037.] 

SEC. 2773. School-house site—division of district—length of 
school. It may fix the site for each school-house, taking into consideration 
the geographical position, number and convenience of the scholars, provide 
for the fencing of school-house sites, determine the number of schools to be 
taught, divide the corporation into such wards or other divisions for school 
purposes as may be proper, determine the particular school which each 
child shall attend, and designate the period each school shall beheld beyond 
the time required by law. Every school shall be free of tuition to all actual 
residents between the ages of five and twenty-one years, and each school 
regularly established shall continue for at least twenty-four weeks of five 
school days each, in each school year commencing the third Monday 
in March, unless the county superintendent shall authorize the board to 
shorten this period in any one or more schools, when in his judgment there 
are sufficient reasons for so doing. No school shall be in session during 
the time of holding a teachers' institute except by written permission of the 
county superintendent. [19 G. A., ch. 172, § 21; 17 G. A., ch. 54; 15 G. A., 
ch. 57; C'73, §§ 1724, 1727, 1769; R , §§ 2023, 2037.] 

Changing site: The power given to fix 
the site of each school-house carries with it 
the power to change the school-house site, 
and where the board acts within its juris
diction in the matter an appeal to the county 
superintendent and not an injunction is the 
proper remedy to correct errors in the ex
ercise of the power: Tcnice v. District T'p, 
23-408, Atkinson v. Hutchinson, 68-161. 

In determining such an appeal all con
siderations proper to be taken into account 
in determining whether the change should 
be made or not, and existing at the time of 
the decision of the appeal, may be consid
ered: Atkinson v. Hutchinson, 68-161. 

Upon the reversal of the action of the 
board in changing the site, it becomes their 
duty to restore the school-house to the orig
inal site unless they are excused from doing 
so for some reason occurring after the appeal 
was taken: Ibid. 

Where changes relied on to justify the 
action of the board occur before the decision 
of the appeal, and are such as to render the 
new site the proper one, they should be shown 
upon a hearing of the appeal, and the appeal 
may be determined according to the pro
priety of the action at that time: Ibid. 

It is the duty of the board to comply with 
orders of the state superintendent, in his de
cision upon an appeal from an action of the 
board, and such orders may be enforced by 
mandamus: Ncwby v. Free, "2-379. 

Action of the board in improperly locat
ing or relocating school-houses cannot be 
made the basis of an action by a taxpayer in 
the name of the district against members of 
the board individually for damages: Inde
pendent, Dist. v Gookin, 72-387. 

In a particular case, held, that the disposi
tion of the old school-house, other than its 
removal to a new site, was within the power 
conferred by the statute upon the district 
meeting, and that the power conferred upon 
the board, with reference to the location of 
too school-house, involved the exercise of 

discretion on the part of the board, and that 
they might take into consideration the con
dition of the district funds, the difficulty and 
expense of relocating the school-house and 
the convenience and best interests of all 
persons concerned: Peters v. Warner, 81-335. 

The controlling considerations in chang
ing the site of a school-house are the geo
graphical position of the existing site, if one 
has been fixed, of the proposed site, and the 
convenience of the people of each portion of 
thedistrict The wishes of amajorityof the 
voters are not necessarily controlling: Car
penter v. Independent Dist, 63 N. W., 708. 

When a change has been made by the 
board and on appeal has been approved by 
the state superintendent, the board has no 
authority in the absence of a change of con
ditions to reconsider its action and retain 
the former site: J&id!. 

Although the board has authority to 
change the site they may be enjoined from 
using the proceeds of bonds voted for a 
school building on the old site in the erec
tion of a building on a new site: Sodgers v. 
Independent School Dist, 69 N. W., 544. 

School privileges: The board cannot dis
criminate between white and colored chil
dren and require the latter to attend a sepa
rate school: Clark v. Board of Directors, 24-
266; Smith v. Directors, 40-518; Dove v. Inde
pendent School Dist., 41-689. 

The board has authority to direct that no 
school shall be taught in a certain subdis
trict during a particular period, and a con
tract for the employment of a teacher made 
by the director in violation of such provi
sion will be void: Potter v. District T'», 40-
369. 

The board may provide a school for less 
than twenty-four weeks in the year, with 
the assent of the county superintendent, and 
such assent may be obtained after the action 
of the board is had: Hemnuton v. District ï"p, 
47-11. * * 

Though a person over twenty-one years 
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of age is not entitled to attend school, yet if discipline as one under that age: State v. 
such person does attend he assumes all the Mizner, 45-248. 
duties of a scholar, and is as fully subject to 

SEC. 2774. Renting room—instruction in other schools—transpor
tation of children. It may, when necessary, rent a room and employ a 
teacher, where there are ten children for whose accommodation there is no 
schoolhouse; and when the board is released from its obligation to maintain 
a school, or when children live at an unreasonable distance from their own 
school, the board may contract with boards of other school townships or 
independent districts for the instruction of children thus deprived of school 
advantages, in any school therein, and the cost thereof shall be paid from 
the teachers' fund. And when there will be a saving of expense, and chil
dren will also thereby secure increased advantages, it may arrange with any 
person outside the board for the transportation of any child to and from 
school in the same or in another corporation, and such expenses shall be 
paid from the contingent fund. [21 G. A., ch. 124; 16 G. A. ch. 109; C. '73, 
§ 1725.] 

The power of a board to rent a room and for the prescribed period, children residing 
employ a teacher is discretionary, and their therein may attend school in another dis
action in refusing to exercise such power trict, by consent of the directors of the lat-
cannot be questioned, except by appeal to ter, and the district in which they reside 
the county superintendent: Aananson v. An- will be reponsible for their tuition: District 
derson, 70-102. T'p v. District T% 49-231. And see I 2803. 

Where a district fails to provide school 

S E C 2775. Instruction as to stimulants, narcotics and poisons. It 
shall require all teachers to give and all scholars to receive instruction in 
physiology and hygiene, which study in every division of the subject shall 
include the effects upon the human system of alcoholic stimulants, narcot
ics and poisonous substances. The instruction in this branch shall of its 
kind be as direct and specific as that given in other essential branches, and 
each scholar shall be required to complete the part of such study in his 
class or grade before being advanced to the next higher, and before being 
credited with having completed the study of the subject. [21 G. A., ch. 1.] 

SEC. 2776. Higher schools—union schools. It shall have power to 
maintain in each district one or more schools of a higher order, for the 
better instruction of all in the district prepared to pursue such a course of 
study, and it may establish graded or union schools and determine what 
branches shall be taught therein, but the course of study shall be subject to 
the approval of the superintendent of public instruction; and it may select a 
person who shall have general supervision of the schools in any district 
subject to the control of the board. [C. 73, § 1726; R., § 2037.] 

SEC. 2777. Kindergarten department. The board may establish 
within any independent school district, in connection with the common 
schools, kindergarten departments for the instruction of children, to be paid 
for in the same manner as other grades and departments. Any teacher in 
kindergartens shall hold a certificate from the county superintendent certi
fying that the holder thereof has been examined upon kindergarten princi
ples and methods, and is qualified to teach in kindergartens. [26 G. A., ch. 38. ] 

SEC. 2778. Contracts—election of teachers. The board shall carry 
into effect any instruction from the annual meeting upon matters within the 
control of the voters, and shall elect all teachers and make all contracts 
necessary or. proper for exercising the powers granted and performing the 
duties required by law. Contracts with teachers must be in writing, and 
shall state the length of time the school is to be taught, the compensation 
per week of five school days or month of four weeks, and such other matters 
as may be agreed upon, signed by the president and teacher, and filed with 
the secretary before the teacher commences to teach under such contract. 
[22 G. A., ch. 60; C. 73, §§ 1723, 1757; R., §§ 2037, 2055.] 

Powers of directors: Lightning-rods are of the contingent fund, and an order for that 
not auoh an expense as may be paid for out purpose drawn upon such fund is prima facie 
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invalid: Wolf v. Independent School DisL, 51-
432; Monticello Bank v. District Tp, 51-350. 

Under prior provisions the board of di
rectors had no authority to bind the district 
township for insurance of building-furniture, 
etc.: American Ins. Co. v.District Tp, 55-606. 
(But see now ? 2783.) 

The directors had authority, before any 
legislation on the subject (see now \ 2749), to 
bind the district for expenses incurred in pro
curing a highway to run by a school-house in 
case such house is not located upon a high
way: Independent Dist. v. Kelly, 55-568. 

The board cannot employ one of its mem
bers to complete an abandoned contract and 
allow him compensation therefor: Moore v. 
Independent Dist, 55-654. 

A board of directors cannot make a con
tract of employment with one of its number 
for services to be rendered in connection 
with the erection of school buildings; for 
instance, as a local superintendent of con
struction. The duties of director and those 
of a person thus employed would necessarily 
be inconsistent: Weitz v. Independent Dist., 
78-37. 

Where a contract was made by the direct
ors with one of their own number to super
vise in the erection of a school-house and 
notwithstanding an action being brought by 
a taxpayer to enjoin the performance of such 
contract, the director thus designated by 
the board completed the contract and re
ceived the compensation agreed upon, held, 
that the court, in the final determination of 
the case, should have ordered the repayment 
by the director of the compensation thus re
ceived: Weitz v. Independent Dist., 87-81. 

The directors cannot, by any acts, render 
the district liable upon an implied contract, 
or make valid by ratification a contract 
which they have no authority to make 
directly; and the use in the schools of ap
paratus, etc., the purchase of which is with
out authority, will not render the district 
liable: Taylor v. District T'p, 25-447; Manning 
v. District Tp, 28-332. 

A school district may, through officers 
having authority to contract for it, adopt any 
contract of officers acting defacto; and thus 
officers, after legal incorporation, may ratify 
an act done before such incorporation: Du
buque Female College v. District T'p, 13-555. 

Where the evi dence shows that the direct
ors and other officers knew of the services 
rendered and the materials furnished in con
structing buildings under a parol contract 
not binding on the district, held, that acqui
escence therein by such officers, and appro
priation thereof to the use of the township, 
constituted a ratification binding upon such 
township: Bellows v. District T'p, 70-320. 

While use of the buildings by school chil
dren may not alone authorize the finding of 
a ratification, yet that fact is evidence to be 
considered with other matters from which 
ratification may be presumed: Ibid. 

Buildings in question being outbuildings 
in connection with the school-house, built 
under a valid contract, held, that if the ac
ceptance of the main building was not in
tended to include the acceptance of the out
buildings the officers should, by some proper 
act, have prohibited the use of them: I ml. 

The board of directors acting for a school 
district has power to change a contract al
ready made, even though such change oper
ates to release sureties on the contract: hide-
pendent Dist. v. Iteichard, 50-98. 

A contract which the board of directors 
is authorized to make will not be void be
cause no record thereof is made. Within 
the scope of their powers they may be bound 
by verbal contracts: Bellmeyer v. Independ
ent Dist., 44-564; Athearn v. Independent 
Dist, 33-105. 

The board of directors has no authority 
to release a lawful claim of the district 
against an officer for money coming into his 
hands: District Tp v. Morton, 37-550. 

The assent of a majority of the members 
of the board of directors of the district town
ship individually to a proposition will not 
bind the district. An action to be binding 
must be that of the board as a body: Her-
rington v. District T'p, 47-11. 

Action of the majority of the directors 
when not assembled and acting as a board 
will not bind the district: Forcum v. Inde
pendent Dist, 68N. W., 802. 

Neither will silence of members of the 
board with the knowledge on the part of 
some of them that work under contract is 
not being done in accordance with the con
tract, estop the district from claiming dam
ages on account thereof: Ibid. 

Where individual members of the board 
were procured to sign their names individ
ually to a contract for school supplies, con
ditioned that it should be binding when 
signed by a majority of the members of the 
board, held, that such contract was in con
travention of the policy of the law and void, 
where it was procured by misrepresentation 
as to the fact that the president of the board 
had agreed to sign such contract: Mills v. 
Collins, 67-164. 

Contracts which the directors of an inde
pendent district are authorized to make will 
be binding upon the district, although exe
cuted by them individually and not while 
acting as a board. Their powers are the 
same as those of a subdirector: Athearn v. 
Independent Dist., 33-105. 

A contract signed by the directors in 
their official capacity and attested by their 
secretary, held binding upon the district and 
not upon the directors individually: Inde
pendent Dist. v. Iteichard, 50-98. 

Where the language of a note was, 
" W e , the undersigned, directors of school 
district No. 4, promise to pay," etc., 
and it was signed by the directors in their 
individual names, without official designa
tion, held, that the note was binding on the 
district, and the directors were not individ
ually liable: Baker v. Chambles, 4 G. Gr., 
428. 

So held, also, where the note read, " We, 
the board of school district No. 1, 
promise to pay," and was signed by the di
rectors with their individual names: Lyon 
v. Adamson, 7-509. 

A contract for the purchase of charts 
purporting to bind the directors and not the 
district, held not capable of ratification: 
Western Pub. House v. District T'p, 84-101 
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The directors or trustees are not liable to 
a personal action for damages at the suit of 
a teacher whom they have employed, for 
wrongfully, unjustly and illegally refusing 
to allow him to enter on his duties: Cliam-
berlain v. Clayton, 56-331. 

[In Code of '73 there was a general pro
vision (11806) giving to the boards of inde
pendent districts the same powers as those 
possessed by boards of district townships. 
This section has been omitted, the general 
provisions as to powers being now applica
ble to all boards of directors.] 

School-houses: The directors of a school 
district may, in a proper case (see now ¡j 
2774) as where the public school-house is out 
of repair or insufficient, and in other cases 
where the best interests of the school would 
be subserved thereby, cause the school to be 
taught in a rented house instead of the pub
lic school building. Their action in doing 
so cannot be reviewed by mandamus: Scrip
ture v. Burns, 59-70. 

It being the duty of a school district to 
maintain schools, it may maintain injunction 
to prevent tl.e wrongful removal of school-
houses, and is not limited to an action at 
law for damages in such case: District Tp v. 
District Tp, 54-115. 

A contract to repair a school-house may 
be made by the board of directors without a 
previous vote of the electors: Williams v. 
Peinny, 25-436. 

A board of directors has no authority to 
employ one of its number for a compensation 
to oversee the completion of a school-house 
abandoned by the contractor: More v. Inde
pendent Dist., 55-654. 

A failure of the board to select a site or 
to receive proposals for the erection of a 
building will not render void the tax voted 
therefor: Casey v. Independent Dist., 64-659. 

Where a proposal for bids stated that the 
right to reject any and all bids was reserved 
by the board, held, that a bidder could not by 
mandamus compel the contract to be awarded 
to him as being the lowest responsible bid» 
der: Hanlin v. Independent Dist., 66-69. 

The board of directors of a school district 
having the power to make contracts for the 
erection of school-houses in subdistricts 
may, by its acts in respect thereto, ratify b 
contract made by a subdirector for a like 
purpose: Stevenson v. District Tp, 35-462. 

The board may proceed to the erection of 
a school-house in advance of the collection of 
the tax voted therefor under \ 2749. For 
this purpose they may incur indebtedness 
not to exceed the limit fixed by the town
ship meeting, and may, by negotiable note, 
borrow money to pay such indebtedness. 
But they cannot bind the township by bor
rowing money to pay a debt contracted after 
the limit fixed by the township has been 
reached. And for money borrowed to pay a 
legitimate debt the board can only bind the 
township to pay six per cent, interest: Austin 
V. District, etc., 51-102. 

There is no provision that one school dis
trict shall have but one school-house. If it 
be necessary, in order to maintain more 
than one school in a subdistrict, to build an
other house, the authority to erect it is im

plied from the authority to maintain more 
than one school: Wood v. Farmer, 69-533. 

Contracts with teachers: The approval 
of the president is essential, and a resolution 
of the board for the employment of a teacher 
will not be binding, nor amount to a valid 
ratification of a previous contract: Gambrel 
v. District Tp, 54-417. 

A contract of directors with a teacher, 
even though originally not binding, because 
not properly executed, will be ratified and 
become binding by partial payment to the 
teacher who has properly performed his con
tract, such payment being in accordance with 
the terms of the contract for services ren
dered under it with knowledge of the facts 
and without dissent: Athearn v. Independent 
Dist., 33-105. 

Where a verbal contract of employment 
of a teacher was partly performed on each 
side, held, that there was such ratification by 
the district as to be binding upon it: Cook v. 
Independent School Dist., 40-444; Place v. Dis
trictTp, 56-573. 

Where the services were rendered after 
notification by the president that he would 
not approve the contract, and there was no 
proof that the services were accepted or the 
contract ratified, held, that the mere render
ing of the services would not entitle plaintiff 
to recover: Place v. District Tp, 56-573. 

Under prior provisions, held, that it was the 
duty of the president to determine whether 
the contract of the subdirector conformed to 
the provisions of law, and give or withhold 
his approval accordingly: Ibid. 

Where the director making the contract 
is also president of the board and the con
tract is left with him, his approval of the 
contract will be presumed: Benson v. District 
Tp, 69 N. W., 419. 

Where the contract was signed the day 
school commenced and left with the subdi
rector, held, that it was his duty to file it with 
the president and secure his approval, and 
the teacher being permitted to enter upon 
the performance of her duties might pre
sume that it was approved; and that the ab
sence of such approval would not deprive her 
of the right to recover compensation there
under: Conner v. District T'p 35-375. 

A contract of a teacher with a person as
suming to be a subdirector, but not so either 
defacto or de jure, as the teacher knew or had 
reason to believe, held not to be binding upon 
the district: Bennett v. District T'p, 53-687. 

In case of an independent district, held, 
that the contract was to be made with the 
board of directors and the president of the 
board had no authority to overrule the 
action of the board: Independent Dist, v. 
Bhodes, 88-570. 

In a particular case, held, that authority 
having been given the president to employ 
teachers with the consent of the board, it ap
peared that the consent involved was the in
dividual consent of the members, and that 
the teacher having entered upon the dis
charge of her duties, under a contract with 
the president, and with the knowledge of the 
members of the board, implied from their 
want of objection, the contract was binding; 
Hull v. Independent Dist, 82-686. 
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Also, held, that although the rule of the that as the possession of such a certificate 
board that only teachers having first-class was relevant only to the question of corn-
certificates should be employed was known petency, the contract was not thereby ren
to the teacher making such contract, yet dered void: Ibid 

S E C . 2 7 7 9 . Erect ion or repair of school-house . I t shall not erect a 
school-house without first consulting with the county superintendent as to 
the most approved plan for such building and securing his approval of the 
plan submitted, nor shall any school-house be erected or repaired at a cost 
exceeding three hundred dollars save under an express contract reduced to 
writing, and upon proposals therefor, invited by advertisement for four 
weeks in some newspaper published in the county in which the work is to 
be done, and the contract shall be let to the lowest responsible bidder, bonds 
with sureties for the faithful performance of the contract being required, 
but the board may reject any and all bids and advertise for new ones. [C. 
'73, § 1723; R., § 2037.] 

Repairs proper may be contracted and quirements of statute is not binding: Weitz 
paid for out of the contingent fund without v. Independent Dist, 79-423. 
being previously authorized by a vote of The conditions of the bond here provided 
the electors; but where they amount to for are not prescribed by law, and the court 
remodeling or rebuilding they should not may require such bond as shall protect 
be undertaken unless authorized by such third parties who furnish material or work 
vote: Williams v Peinny, 25-436. in the performance of the contract, and 

The award of a contract to a bidder action thereon may be brought by such 
-whose bid does not comply with the re- parties :' Baker v. Bryan, 64-561. 

S E C . 2 7 8 0 . A l l o w a n c e of c la ims—set t lements—compensat ion of 
officers. It shall audit and allow all just claims against the corporation, 
and no order shall be drawn upon the treasury until the claim therefor has 
been audited and allowed ; it shall from time to time examine the accounts 
of the treasurer and make settlements with him ; shall present a t each reg
ular meeting of the electors a full statement of the receipts had and 
expenditures made since the preceding meeting, with such other information 
as may be considered important; and shall fix the compensation to be paid 
the secretary and treasurer. But no member of the board shall receive 
compensation for official services. [C. '73, §§ 1732^3, 1738, 1813; R., §§ 
2037-8; C. '51, §§ 1146, 1149.] 

It is not a breach of duty on the part of the sureties on his bond cannot, in an ac-
the hoard to draw orders tor a claim which tion against them for default of their prin-
hasbeen audited and allowed, although the cipal, offset any claim for compensation 
services for the claim as presented may not on his part: Independent School District 
have been rendered: State v. Stiles, 40-148. v. McDonald, 39-564. 

As no order can properly be drawn until As to orders, see notes to § 2759. 
the claim has been audited and allowed by w h e r e t h e s e t t iement is made according 
the board and as the board cannot audit and t 0 j i t w m b e d e e m e d ima facig ¿ 
allow a claim until it has been Presented h a y e b e e a s u f f i c i e n t a n ( J t h e b u ; d e n o f 
the presentation of the claim to the board s h o wing that improper credits were al
ls a condition precedent to the right of ac- i o w e d t 0 t h e o f f l c e r i s a d i g t , t 
tion thereon: District T'p v. District Tp, t o w n s W p : District Tp v Bickeihaupt, 68 
ob-85. N -^ g14 

An order issued on a claim which has not " *' 
been audited and allowed is void: National The sureties for the second term are 
State Bank v Independent Dist, 39-490. not precluded by a settlement made with 

The objection that a claim has not been the treasurer by the directors at the begin-
presented to the directors must be taken ning of such second term based upon a 
advantage of in the proper way or it will false showing as to the amount on hand, 
be deemed waived: Weir Furnace Co v. where they have had reason to suspect 
Independent School Dist, 68 N. W., 584. that he has not on hand the amount re-

Although the compensation of the treas- quired by his accounts: District T'p v. 
urer is not fixed until after the expiration Morris 91-198. 
of his term, still he is bound by the amount The provision that members of the 
allowed by the board, and cannot recover board shall receive no compensation ren-
on the basis of a reasonable compensation, ders it illegal for the board to employ a 
Wilson v. Independent Dist., 34-471. member for compensation to superintend 

"Where no compensation has been al- the construction of a school-house. See 
lowed to the treasurer of a school district notes to § 2778. 

S E C . 2 7 8 1 . F inancia l s tatement . It shall publish in each independent 
city or town district two weeks before the annual school election, by one 
insertion in one or more newspapers, if any aife published in such dis-

60 
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trict, or by posting up in writing in not less than three conspicuous places 
in the district, a detailed and specific statement of the receipts and dis
bursements of all funds expended for school and building purposes for the 
year preceding such annual election. And the said board of directors shall 
also at the same time publish in detail an estimate of the several amounts 
which, in the judgment of such board, are necessary to maintain the schools 
in such district for the next succeeding school year. [C. '73, §§ 1734-5, 
1756; R., §§ 2037, 2054; C. '51, §1147.] 

S E C . 2 7 8 2 . V i s i t ing schools—regulat ions—discharge of teacher— 
expul s ion of scholar. It shall provide for visiting the schools of the dis
trict by one or more of its members and aid the teachers in the government 
thereof, and enforcing the rules and regulations of the board. It may, by 
a majority vote, discharge any teacher for incompetency, inattention to 
duty, partiality, or any good cause, after a full and fair investigation made 
at a meeting of the board held for that purpose, at which the teacher shall 
be permitted to be present and make defense, allowing him a reasonable 
time therefor. It may by a majority vote expel any scholar from school 
for immorality or for a violation of the regulations or rules established by 
the board, or when the presence of the scholar is detrimental to the best 
interests of the school, and it may confer upon any teacher, principal or 
superintendent the power temporarily to dismiss a scholar, notice of such 
dismissal being at once given in writing to the president of the board. 
When a scholar is dismissed by the teacher, principal or superintendent, as 
above provided, he may be re-admitted by such teacher, principal or super
intendent, but when expelled by the board he may be re-admitted only by 
the board or in the manner prescribed by it. [Same.] 

Bules: A board of directors has no au- trine is that the teacher may, for the main-
thority to punish a scholar by suspension 
for acts which are not contrary to" any 
rules of the school, and are not in them
selves immoral. Therefore, held, that the 
acts of the pupil in making a publication 
out of school tending to bring ridicule up
on the board of directors was not such as 
to warrant the suspension of the pupil: 
Murphy v. Board of Directors 30-429. 

Rules of a board of directors providing 
for the suspension of a pupil for a certain 
number of absences or cases of tardiness, 
unexcused, are reasonable and may be en
forced, even if the absence or tardiness is 
by the consent or direction of the parent: 
Burdick v. \Babcock, 31-562. 

Acts out of school hours which are det
rimental to the best interests of the school 
may bo forbidden: Ibid. 

Such rules are constitutional as a dele
gation to school boards of the power given 
the legislature under Const, art. IX, § 8. 
(Per Cole, J . ) : Ibid. 

Where the parent and the pupil united 
in the request that the pupil be excused 
from attendance during a certain part of 
the day, and from a certain study, held, 
that the teacher was not authorized to 
punish the pupil for failure to attend such 
part of the day, or to pursue such study, 
the only remedy being the expulsion of 
the pupil: State v. Mizner, 50-145. 

A rule providing for expulsion of a pu
pil for failure to pay for damages done 
by him to school property, when his de
fault is no breach of good order or good 
morals, is beyond the authority of school 
officers to promulgate or enforce: Perkins 
v. Board of Directors, 56-476. 

Powers of teachers: The general doc-

tenance of his auCEority and the enforce
ment of discipline, legally inflict chastise
ment upon a pupil: State v. Mizner, 45-248. 

In a criminal proseaution against a 
teacher for assault and battery in punish
ing a scholar, the court should permit the 
defendant to prove that the whipping was 
a reasonable chastisement of the prosecut
ing witness as a pupil for misconduct, and 
leave it to the jury to determine whether 
or not the whipping was, under the circum
stances, reasonable: Ibid. 

Although it is only scholars between the 
ages of five and twenty-one years who have 
the right to attend public schools yet if a 
person over that age is allowed to become 
a scholar by sufferance or through mis
representation, he thereby waives any 
privilege that his age confers, and the 
teacher has the same right of chastisement 
as to him that he has as to any other 
scholar: Ibid. .. 

In a particular case, held, that it was 
proper to instruct the jury that in the ab
sence of all proof the law presumes that a 
teacher punishes a pupil for a reasonable 
cause in a moderate and reasonable man
ner, but this presumption may be rebutted 
by the proof. Also that the legal object 
and purposes of punishment in school are 
like the object and purposes of the state 
in punishing a citizen. They are three
fold: first, the reformation and the high
est good of the pupil; second, the enforce
ment and maintenance of correct discipline 
in school; third, as an example to like 
evil-doers. And in no case can a punish
ment be justifiable unless it is inflicted 
for some definite offense which the 
pupil has committed and the pupil is 
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given to understand what he is being pun
ished for: State v. Mizner, 50-145. 

Dismissal of teacher: Under a contract 
by which a teacher agreed to faithfully and 
impartially govern and instruct, etc., and to 
strictly conform to the rules and regulations 
established by the board, etc., and uhat the 
subdirector should have power to dismiss 
the teacher for a violation of any of the stip
ulations of the contract, held, that the teacher 
might be dismissed by the subdirector for 
failure to properly manage and control the 
school although not unfaithful in efforts to 
do so: Eastman v. District Tp, 21-590. 

Where the teacher has a valid contract 
for a definite period he can not be discharged 
without an opportunity for a hearing: Ben
son v. Distrisl Tp, 69 N.W., 419. 

The action of a board of directors in dis
charging a teacher is judicial, and not min
isterial: Smith v. District 2"p, 42-522. 

Where a teacher is discharged by the 
board without a full and fair investigation of 
the case at a meeting convened for that pur
pose, at which the teacher is permitted to 
be present and make defense as here re
quired, the remedy of the teacher is by ap
peal to the county superintendent, and if he 
does not pursue such appeal he cannot re
cover in an action for damages for such im
proper discharge: Kirkpatrick v. Independent 
Dût, 53-585. 

The power and duty imposed upon a board 
of directors with reference to the discharge 
of a teacher partakes of a judicial character, 
and the teacher who has been discharged by 
the board has no remedy in court until it 
has been determined by the county superin
tendent that the discharge was wrongful or 
unlawful. The parties are concluded as to 
the question involved in the controversy by 
the decision which shall be officially made 
in the proceedings: Park v. Independent 
School Dist., 65-209. 

Pending the appeal by the teacher from 
the decision of the board discharging him, 
and the further appeal by the board from 
the decision of the county superintendent 
declaring such discharge invalid, the teacher 
is under no obligation to perform or offer to 
perform services required by his contract, 
but upon final decision by the superintend
ent of public instruction declaring the dis
charge illegal, he should perform or tender 
the performance of the duties remaining due 
from him under the contract in order to en
able him to recover for breach of contract 
for that time: Ibid. 

The provision for discharging a teacher 
only after a hearing does not apply where 
the board seeks to exclude the teacher from 
carrying out a contract which it is claimed 
has never been lawfully made: Hull v. Inde
pendent Dist., 82-686. 

SEC. 2783. Use of contingent fund—free text-books. It may provide 
and pay out of the contingent fund to insure school property such sum as 
may be necessary, and may purchase dictionaries, library books, maps, 
charts and apparatus for the use of the schools thereof to an amount not 
exceeding twenty-five dollars in any one year for each schoolroom under 
its charge; and may furnish school books to indigent children when they 
are likely to be deprived of the proper benefits of school unless so aided; 
and shall, when directed by a vote of the district, purchase and loan books 
to scholars, and shall provide by levy of contingent fund therefor. [26 
G. A., ch. 37; 25 G. A., ch. 34; 21 G. A., ch. 107; 19 G. A., ch. 149, § 1; C. 73, 
§ 1729.] 

An order cannot properly be issued on 
the contingent fund if there is no money in 
that fund subject to such order: District Tp 
v. Bickelhaupt, 68 N. W., 914. 

The contingent fund is designed for rent, 
fuel, repairs and all other expenses necessary 
for keeping the school in operation. The 
board cannot use money on hand for the pur
chase of maps and charts and go in debt for 
other necessary expenses. The law appro
priates the contingent fund on hand or 
available to the necessary expenses of keep
ing the school in operation, so far as it is 
necessary for that purpose: Yaggy v. District 
Tp, 80-121. 

A purchase of maps and charts must be 
from a contingent fund in the treasury; that 
is, it must be a cash fund, with money on 
hand unappropriated for other purposes; 
therefore, where a warrant payable in the 
future was issued for such purpose, and the 
money on hand was necessary for other pur
poses which must be provided for out of the 
contingent fund, held, that such warrant was 
not valid: Ibid. 

Where an order is drawn payable in the 
future for maps an-d charts, the burden is on 
the party claiming under it to show that it 

had support in the condition of the contin
gent fund when issued: Ibid. 

The salaries of secretary and treasurer 
are part of the necessary expenses of keeping 
the school in operation, to which purpose the 
contingent fund should be applied before the 
purchase of maps and charts: Ibid. 

The obligation to teach physiology and 
hygiene with special reference to the effects 
of narcotics ( \ 2775 ) is not paramount to the 
provisions of this section with reference to 
the use of the contingent fund: Ibid. 

The district board has the authority to 
determine what apparatus shall be used in 
the schools of the district, and the director 
cannot prevent the use of such apparatus in 
the schools in his district on the ground that 
the contract for the purchase thereof is un
authorized, or that it is worthless: District 
Tp v. Meyers, 83-688. 

The board of directors of a district town
ship are without power to make contracts 
to purchase apparatus, maps, charts, etc., 
thereby creating an indebtedness, without 
being first authorized thereto by the vote of 
the electors: Taylor v. District Tp, 26-281; 
Manning v. District Tp, 28-332. 

Although by statute the board cannot 
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contract indebtedness for apparatus, etc., district liable. A ratification to be binding 
but are limited to the use of unappropriated would have to be by formal action of the 
contingent funds on hand for such purposes, electors: Taylor v. District T'p, 25-447. 
yet a contract for the purchase of such ap- Lightning-rods are not such an expense 
paratus, to be paid for in the future, does as may be paid for out of the contingent fund, 
not necessarily imply that there is no such and an order for that purpose drawn upon 
fund, and such credit is not necessarily void: such fund is prima facie invalid: Wolf v. In-
Jiellmeyer v. Independent Dist., 44-564. dependent School Dist., 51-432; Monlicello Bank 

An independent district has power to v. District T'p, 51-350. 
determine that music shall be taught in the The payment of money out of the confrin-
school as a branch of education, and if it gent fund to secure a highway to a school-
does so determine, the board may properly house is not unlawful: Independent Dist., v. 
contract for the purchase of a musical instru- Kelley, 55-568; MeShane v. Independent Dist., 
ment out of any unappropriated funds in 76-333; Bogaard v. Independent Dist., 61 N. 
their hands: Ibid. W.,859. 

An unauthorized purchase of maps, appa- As to the use of the contingent fund in 
ratus, etc., will not bind the district, nor purchasing text-books and supplies, see H 
will the use thereof in the schools be a rati- 2824, 2825; and in providing free text-books, 
fication of such action, so as to make the see ¿ 2836. 

SEC. 2784. Water-closets. It shall give special attention to the matter 
of convenient water-closets or privies, and provide one very school-house 
site, not within an independent city or town district, two separate buildings 
located at the farthest point from the main entrance to the school-house, 
and as far from each other as may be, and keep them in wholesome con
dition and good repair. In independent city or town districts, where it is 
inconvenient or undesirable to erect two separate outhouses, several closets 
may be included under one roof, and if outside the school-house each shall 
be separated from the other by a brick wall, double partition, or other solid 
or continuous barrier, extending from the roof to the bottom of the vault 
below, and the approaches to the outside doors for the two sexes shall be 
separated by a substantial close fence not less than seven feet high and 
thirty feet in length. [25 G. A., ch. 3.] 

SEC. 2786. Duties of director—contracts. The board of directors of 
a school township may authorize the director of each subdistrict, subject 
to its regulations, to make contracts for the purchase of fuel, the repairing 
or furnishing of school-houses, and all other matters necessary for the con
venience and prosperity of the schools in his subdistrict. Such contracts 
shall be binding upon the school township only when approved by the 
president of the board, and must be reported to the board. Each director 
shall, between the first and tenth days of September in each year, prepare 
a list of the heads of families in his subdistrict, the number and sex of all 
children of school age, and by the fifteenth day of said month report this 
list to the secretary of the school township, who shall make full record 
thereof. The powers specified in this section cannot be exercised by indi
vidual directors of independent districts. [C. '73, §§ 1753-5; R., §§ 2052-3; 
C.'51, §§1124, 1142.] 

The district is bound by the contracts of to purchase it or that it is worthless: Dis-
the director. (So held as to independent dis- trict l"p, v. Meyers, 83-688. 
tricts under \ 1806 of Code of '73, which is As to control of director over use of 
superseded by general provisions): Athearn school-house for purposes of religious wor-
v. Independent Dist., 33-105. ship, under prior provisions, see Davis v. 

Directors in the exercise of the powers Boget, 50-11. [Now see \ 2749, If 4.] 
conferred upon them are to act in subordina- As to powers of director in regard to mak-
tion to the board or its president. A director ing contracts with teachers, under prior 
has no authority to refuse to allow apparatus provisions, see Thompson v. Linn, 35-361; 
to be used in the schools of his subdistrict Porter v. District T'p, 40-369. 
on the ground that the board had not power 

SEC. 2786. Industrial exposition. The board of any school corpora
tion or the director of any subdistrict deeming it expedient may, under the 
direction of the county superintendent, hold and maintain an industrial 
exposition in connection with the schools of such district, such exposition 
to consist in the exhibit of useful articles invented, made or raised by the 
pupils, by sample or otherwise, in any of the departments of mechanics, 
manufacture, art, science, agriculture and the kitchen, such exposition to 
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be held in the schoolroom, on a school day, as often as once during a term, 
and not of tener than once a month, at which the pupils participating therein 
shall be required to explain, demonstrate or present the kind and plan of 
the articles exhibited, or give its method of culture; and work in these sev
eral departments shall be encouraged, and patrons of the school invited to 
be present at each exhibition. [15 G. A., ch. 64.] 

SEC. 2787. Shade trees. The board of each school corporation shall 
cause to be set out and properly protected twelve or more shade trees on 
each school-house site where such trees are not growing. The county 
superintendent, in visiting the several schools of his county, shall call the 
attention of any board neglecting to comply with the requirements of this 
section to any failure to carry out its provisions. [19 G. A., ch. 23.] 

SEC. 2788. Teacher—qualifications. No person shall be employed 
as a teacher in a common school which is to receive its distributive share of 
the school fund without having a certificate of qualification given by the 
county superintendent of the county in which the school is situated, or a 
certificate or diploma issued by some other officer duly authorized by law, 
and no compensation shall be recovered by a teacher for services rendered 
while without such certificate or diploma. - [C. '73, § 1758; R., § 2062.] 

SEC. 2789. Keep register—report. Each teacher shall keep a daily 
register which shall correctly exhibit the name or number of the school, 
the district and county in which it is located, the day of the week, month, 
year, and the name, age and attendance of each scholar, and the branches 
taught; and when scholars reside in different districts separate registers 
shall be kept for each district, and a certified copy of the register shall 
immediately at the close of the school be filed by the teacher in the office of 
the secretary of the board. The teacher shall file with the county superin
tendent such reports and in such manner as he may require. [C. 73, §§ 
1759-60; R., § 2062.] 

SEC. 2790. New township. When a new civil township is formed, the 
same shall constitute a school township, which shall go into effect on the 
first Monday in March following the completed organization of the civil 
township. The notices of the first meeting shall be given by the county 
superintendent, and at such meeting a board of three directors shall be 
chosen. [C. 73, § 1713.] 

SEC. 2791. Attaching territory to adjoining corporation. In any 
case where, by reason of natural obstacles, any portion of the inhabitants 
of any school corporation in the opinion of the county superintendent can
not with reasonable facility attend school in their own corporation, he shall, 
by a written order, in duplicate, attach the part thus affected to an adjoin
ing school corporation, the board of the same consenting thereto, one copy 
of which order shall be at once transmitted to the secretary of each cor
poration affected thereby, who shall record the same and make the proper 
designation on the plat of the corporation. Township or county lines shall 
not be a bar to the operation of this section. [C.73, § 1797.] 

There is now no authority for attaching was attached could not recover from the 
territory situated within one district town- other township taxes collected within such 
ship to another district township for school territory: District T'p v. District T'p, 53-667. 
purposes except as here provided: Large v. To warrant the action of the county super-
Disli'ict T'p, 53-663. intendent in attaching a portion of a district 

The same rule existed prior to 11 G. A., township to another township, the consent of 
ch. 143, & 1G; and held, that the portion of the directors of the township from which the 
that statute which legalized the organization territory is detached, and the existence of 
of sabdistricts previously formed in accord- natural obstacles, must both appear. Other-
ance therewith only legalized the incorpora- wise such action is unauthorized and void, 
tion of territory of one district township into Such action may, however, be legalized by a 
the subdistrict of another township where curative act. But the district township can-
streams or other obstacles existed, and that not be deprived, by such curative act, of 
where no such ground was shown, the action taxes already levied on the territory at the 
of the directors of two townships in attach- time the transfer was made: Independent 
ing part of one to another would not be Dist. v. Independent Dint., 02-610. 
valid, and the township to which territory Whether a portion of one district town-
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ttéjp which is annexed to another district 
township for school purposes is properly so 
annexed or not, taxes levied and collected 
upon the certificate of the township to which 
the territory is attached should be paid to 
such township, and not to the township to 
which the territory properly belongs: Dis-
ii-kt Tp v. Flotte, 59-109. 

The adoption of the provisions of the 
Code of '73 including this section did not 
operate to dissolve a district previously 
formed out of territory embracing different 
townships although the ground for attaching 
the territory of one township to that of an
other was not that required herein: District 
Tp v. Independent Hist, 80-495; Bussell v. 
District Tp, 66 N. W., 771. 

Such district remains ás organized until 
the territory is restored as provided in the 
next section: Hancock v. District Tp, Í8-550; 
District Tp v. Independent Dist., 82-10. 

The policy of our law is, that the terri
tory once organized for school purposes must 
always remain within some jurisdiction, and 
that it may not be detached from the juris
diction to which it belongs without at the 
same time becoming a separate jurisdiction 
or a part of another jurisdiction for school 
purposes: District Tp v. Independent Dût., 
82-10. 

Therefore, held, that territory which had 
been for years a part of an independent dis
trict could not be, on petition of residents of 
such territory, sot otf by the board of the 
independentdistrictfor the purpose of estab
lishing a new school district: Ibid. 

The question as to whether certain terri
tory shall be deemed part of the district 
township so that the district township is 
bound to furnish school facilities to such 
territory may be determined by action of 
mandamus: Hancock v. District Tp, 78-550. 

S E C . 2 7 9 2 . Restorat ion. Where terri tory has been or may hereafter 
be set off to an adjoining school township in the same or another county, or 
attached for school purposes to an independent district so situated, it may be 
restored to the terr i tory to which it geographical ly belongs upon the con
currence of the respective boards of directors, and shall be so restored by 
said boards upon the written application of two-thirds of the electors resid
ing upon the terri tory so set off or attached, together with a concurrence of 
the county superintendent and the board of the school corporation which is 
to receive back the terri tory. [19 G. A., ch. 160; 18 G. A., ch. I l l ; C. 73 , § 
1798.] 

If one of the townships has no district 
board, the restoration cannot be made even 
upon the written application here provided 
for, as the concurrence of the board is neces
sary though they are given no discretion: 
Independent Dist. v. Durland, 45-43. 

Where a restoration of territory is agreed 
to and no time fixed therefor, it will be con
sidered as taking place the first of March 
following; and taxes collected prior to that 
time should be paid to the township to 
which the territory had previously been at
tached: District Tp ». Floete, 59-109. 

The provision for restoration of territory 
applies as well to territory incorporated into 
an independent district at the time of its 
organization as to such as is subsequently 
attached thereto: Albin v. Board of Directors, 
68-77. 

This provision seems to be peremptory; 
and when two-thirds of the electors ask it to 
be done, or when the school-house has been 
removed, or when the territory is inhabited, 
it shall remain under the jurisdiction and 
form a part of the district township to which 
it geographically belongs, and the respec
tive boards of directors in either case shall 
divide their districts accordingly. The re-
fusal to make such divisions may be cor
rected on appeal: Burnett v. Directors, 73-
134. 

S E C . 2 7 9 3 . Boundary l ines changed. The boundary lines of con
tiguous independent districts within the same civil township may be changed 
by the concurrent action of the respective boards of directors at their regu
lar meetings in September, or at special meetings thereafter called for tha t 
purpose. The independent district from which terri tory is detached shall 
after the change contain not less than four government sections of land, 

Under a statute providing that a school 
district formed of parts of two or more civil 
townships should become disorganized add 
the portions of the different townships 
should fall to the jurisdiction of the town
ships to which they belong upon the removal 
of the school-house, held, that the tearing 
down or removal of the school-house in such 
a district for the purpose of the erection of 
another was not a removal such as would 
work the disorganization of the district: 
State v. McCormick, 37-142. 

When the application is duly made, each 
board is required to pass the order making 
the change. The fact that the board of one 
district, after having ordered the change, 
has rescinded its action and refuses to act 
does not release the other board from the 
obligation to make such order, and the 
compliance of either board with the applica
tion when properly made, can be enforced 
by mandamus: Odcndahl v. Mussell, 86-669. 

The requirement of 19 G. A., ch. 160 (not 
now retained), as to the existence of a 
school-house before the order for the resto
ration of the territory was made, held to re
late to a school-house in the district to which 
the territory was to be restored and not to a 
school-house in the territory to be restored: 
Ibid. 
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and its boundary lines shall conform to the lines of congressional divisions 
of land. [22 G. A., ch. 62, § 1.] 

Prior to the enactment of this provision 
the board of directors of an independent dis-
tript had no power to change its boundaries. 
FasOn v. Douglass, 55-390; Independent Dist. 
v. Independent Dist., 65-590. 

As to change of boundaries between in
dependent district and district township 
from which it has been taken, see (under 
prior provisions) HiglUowcr v. Ocerliaulscr, 
65-347: District T'p v. Independent Dist., 72-
687; Independent Dist. v. District T'p, 82-169. 

S E C . 3 7 9 4 . F o r m a t i o n of independent district . Upon the writ ten 
petition of any ten voters of a city, town or village of over one hundred resi
dents to the board of the school township in which the portion of the town 
p la t having the larges t number of voters is situated, such board shall estab
lish the boundaries of a proposed independent district, including therein all 
of the city, town or village, and also such contiguous terr i tory as is author
ized by a writ ten petition of a majority of the resident electors of the con
tiguous terri tory proposed to be included in said district, in not smaller 
subdivisions than entire forties of land, in the same or any adjoining school 
townships, as may best subserve the convenience of the people for school 
purposes, and shall give the same notices of a meeting as required in other 
cases, at which meeting all voters upon the terri tory included within the 
contemplated independent district shall be allowed to vote by ballot for or 
against such separate organization. When it is proposed to include terri
tory outside the town, city or village, the voters residing upon such outside 
terri tory shall be entitled to vote separately upon the proposition for the 
formation of such new district, by presenting a petition of at least twenty-
five per cent, of the voters residing upon such outside terr i tory, and if a 
majority of the votes so cast is against including such outside terri tory, 
then the proposed independent district shall not be formed. [19 G. A., ch. 
118, § 1; 18 G. A., ch. 139; C.73; §§ 1800-1; R., §§ 2097, 2105.] 

It is a prerequisite that there shall be 
the specilied number of inhabitants, and 
that matter may be inquired into by quo 
warranto: Slate v. Independent School Dist., 
29-264. 

No village of less than the requisite num
ber of inhabitants within its limits may be 
organized into an independent district. The 
inhabitants of contiguous territory arc not 
to be added to the village proper in order to 
increase the number to two hundred: Allen v. 
District T'p, 70-436. 

An independent district may be formed 
from territory lying in adjoining townships, 
either in the same or dilïerent counties, and 
no concurrent action of the school authori
ties of the two townships is necessary: Inde
pendent School Dist. v. Board of Supervisors, 
25-305; District T'p v. Independent Dist, 
41-30. 

The contiguous territory need not be in 
the same county: District T'p v. Independent 
Dist., 41-30. 

It is not essential that the boundaries of 
the city and the school district should coin
cide, and the extension of the limits of the 

Whether territory is so contiguous to a 
town as to be properly included \\ ith it in 
the same independent district is a question 
to be settled, at least in the first instance, 
by the school officers: Independent Dist. v. 
Board of bttptrnsurs, 51-658. 

Territory of the district township out of 
which an independent district has been 
formed may subsequently be annexed thereto 
by proper action of the respective boards: 
Independent Dist. v. District T'p, 82-169. 

An election upon the question as to the 
organization of an independent district must 
be conducted as to the time of opening the 
polls, etc., according to the provisions as to 
other school elections, and if not so con
ducted the proceedings will be void: District 
T'p v. Independent Dist, 34-306. 

Where the question of a separate organ
ization, was submitted only to the voters 
within the city, and not to those within the 
territory included in the contemplated dis
trict, but outside of the city, the election 
was held void although the majority in the 
city was greater than the total number of 
voters in such other territory: Fort Dodge 

city does not have the effect of enlarging City School Dist. v. District T'p, 17-85, 
the limits of the school district before exist- Where territory is included in each of 
ing: State v. Independent Scliool Dist, 46-425. two independent districts the one first tak-

The extent of the territory which may ing steps to organize is entitled to it: Inde-
be included with the city or town in the in- pendent Dist v. Board of Supervisors, 51-658. 
dependent district is not limited: Ft Dodge 
City School Dist. v. District 'T'p, 15-434. 

S E C . 2796 . Organization. If the proposition to establish an independ
ent district carries, then the same board shall give the usual notice for a 
meeting to choose a board of directors. Two directors shall be chosen to 
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serve until the next annual meeting, two until the second, and one until the 
third annual meeting thereafter. The board shall organize by the election 
of officers in the usual manner. [15 G. A., ch. 27; C.73, § 1802; R., §§ 2099, 
2100, 2106.] 

SEC. 2796. Taxes certified and levied. The organization of such 
independent district shall be effected on or before the first day of August 
of the year in which it is attempted, and, when completed, all taxes certified 
for the school township or townships of which the independent district 
formed a part shall be void so far as the property within the limits of the 
independent district is concerned, and the board of such independent district 
shall fix the amount of all necessary taxes for school purposes, including 
school-house taxes, at a meeting called for such purpose at any time before 
the third Monday of August, which shall be certified to the board of super
visors on or before the first Monday of September, and it shall levy said 
tax at the same time and in the same manner that other school taxes are 
required to be levied. [C.73, § 1804.] 

Whether the organization of an inde- dice the rights of a party having a valid 
pendent district will render void taxes claim against the whole district prior to such 
levied prior to such organization to pay debts organization: Stevenson v. District 2"/>, 35-
for the erection of a school-house therein, 462. 
quaere; but such organization cannot prcju-

SEC. 2797. Rura l independent districts. At any time before the 
first day of August, upon the written request of one-third of the legal voters 
in each subdistrict of any school township, the board shall call a meeting 
of the voters of the subdistrict, giving at least thirty days ' notice thereof 
by posting three notices in each subdistrict in each school township, at 
which meeting the voters shall vote by ballot for or against rural independ
ent district organization. If a majority of the votes cast in each subdis
trict shall be favorable to such independent organization, then each subdis
trict shall become a rural independent district, and the board of the school 
township shall then call a meeting in each rural independent district for the 
choice of three directors, to serve one, two and three years, respectively, 
and the organization of the said rural independent district shall be com
pleted. [22 G. A., ch. 61.] 

The formation of a subdistrict into an in- the apportionment of such judgment to be 
dependent district cannot prejudice the settled between the districts themselves: 
rights of persons holding claims against the Knoxuille Not. Bank v. Independent Dist., 40-
district township for compensation for build- 012: Independent School Dist. v. District Court, 
iug school-houses in the original subdistrict. 48-182; Kennedy v. Independent School Dist., 
So far as such creditors are concerned the 48-189: District l^p v. District 2"p, 52-73. 
district township is to be treated as if no part Where a subdistrict had been formed but 
of it had been organized into independent no director elected, and in pursuance of steps 
districts: Stevenson v. District Tp, 35-462 . taken before the formation of the new dis-

When a district township is thus divided trict the subdistricts of the township, includ-
into independent districts, the old district ing the new one, voted for organization into 
township ceases to exist: District T'p v. Inde- independent districts, and the new subdis-
}>endent Dist., 36-220. trict then properly completed its organiza-

The new independent district is not liable tion as an independent district, held, that it 
for the dcbt3 of tho original subdistrict from was properly organized: Independent Scliocl 
which it is formed. Such debts, being claims Dist. v. Independent School Dist., 48-157. 
against the district township, may be en- Where the legislature legalized the or-
forced by action against all the independent ganization of an independent district, held, 
districts which have been formed out of it, that such legalization did not operate to 
and a judgment may bo rendered against make a part of the district territory which 
them jointly, which may bo enforced against had previously been organized into a separ-
aey one of them, leaving the question as to ate independent district: Ibid. 

SEC. 2798. Subdivision of independent districts. Independent dis
tricts may subdivide for the purpose of forming two or more independent 
districts, or have territory detached to be annexed with other territory in 
the formation of an independent district or districts, the board of directors 
of the original independent districts to establish the boundaries of the dis
tricts thus formed, such new districts to contain not less than four govern
ment sections of land each; but in case a stream or other obstacle shall debar 
a number of children of school privileges, an independent district may be 
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thus organized containing less territory; or, if such new district shall include 
within its territory a town or village with not less than one hundred inhabi
tants, it may in like manner be made up of less territory; but in neither case 
shall the new district contain less than two government sections of land, 
nor be organized except on a majority vote of the electors of each proposed 
district, and the proceedings for such subdivision shall in all respects be like 
those provided in the section relating to organizing cities and towns into 
independent districts, so far as applicable. [18 G. A., ch. 131; 17 G. A., ch. 
133, §§ 1-4.] 

SEC. 2799. Uniting independent districts. Independent districts 
located contiguous to each other may unite and form one and the same inde
pendent district in the manner following : At the written request of any ten 
legal voters residing in each of said independent districts, or, if there be not 
ten, then a majority of such voters, their respective boards of directors shall 
require their secretaries to give at least ten days' notice of the time and 
place for a meeting of the electors residing in each of such districts, by post
ing written notices in at least five public places in each of said districts, at 
which meeting the electors shall vote by ballot for or against a consolidated 
organization of said independent districts, and, if a majority of the votes 
cast at the election in each district shall be in favor of uniting said districts, 
the secretaries shall give similar notice of a meeting of the electors as pro
vided for by law for the organization of independent districts including cities 
and towns. [22 G. A., ch. 63, § 1; 0. '73, § 1811.] 

Where there is no written request of election on the question of consolidation will 
electors no proper action of the board of di- be void, and the original and independent 
rectors looking toward the consolidation of districts will be still in existence: State v. 
independent districts, and the notice of elec- Leverton, 53-483. 
tion does not properly specify its object, an 

SEC. 2800. Rural independent districts united into school town
ship. A township which has been divided into rural independent districts may 
be erected into a school township by a vote of the electors, to be taken upon 
the written request of one-third of the legal voters residing in such civil town
ship. Upon presentation of such written request to the township trustees, 
they shall call a meeting of the electors at the usual place or places of hold
ing the township election, upon giving at least ten days ' notice thereof by 
posting three written notices in each rural independent district in the town
ship, and by publication in a newspaper, if one be published in such town
ship, at which meeting the said electors shall vote by ballot for or against 
a school township organization. If a majority of the votes cast at such elec
tion be in favor of such organization, each rural independent district shall 
become a subdistrict of the school township, and shall organize as such on 
the first Monday in March following by the election of a director, notice of 
which shall be given as in other cases by the secretary of each of the rural 
independent districts, and the directors so elected shall organize as a board 
of directors of the school township on the third Monday in March following. 
[16 G. A., ch. 155; C.73, §§ 1815-20.] 

As bearing upon prior provisions of similar character, see State v. Independent School 
Dist., 29-264. 

SEC. 2801. Division of school township into subdistricts. The 
board of any school township may by a vote of a majority of all the mem
bers thereof, at the regular meeting in September, or at any special meet
ing called thereafter for that purpose, divide the school township into sub-
districts such as justice, equity and the interests of the people require, and 
may make such alterations of the boundaries of subdistricts heretofore 
formed as may be deemed necessary, and shall designate such subdistricts 
and all subsequent alterations in a distinct and legible manner upon a plat 
of the school township provided for that purpose, and shall cause a written 
description of the same to be recorded in the records of the school town
ship, a copy of which shall be delivered by the secretary to the county 
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treasurer and also to the county auditor, who shall record the same in his 
office. The boundaries of subdistricts shall conform to the lines of con
gressional divisions of land, and the formation or alteration of subdistricts 
as contemplated in this section shall not take effect until the first Monday 
in March thereafter, at which time a director shall be elected for any sub-
district newly formed. [21 G. A., ch. 124; 16 G. A., ch. 109; C. 73, §§ 1725, 
1738, 1796; R., § 2038.] 

The district board may in the exercise of 
its discretion change the subdistricts and 
dispense with a new district previously cre
ated, if, it finds such action to be to the best 
interest of all parts of the district: Morgan v. 
Wilfley, 70-238. 

The provision as to change of boundaries 
of subdistricts does not apply to independent 
districts; the boundaries of which can be 
changed, if at all, only under other statutory 
provisions: Eason v. Douglass, 55-390; Inde
pendent Dist. v. Independent Dist., 65-590. 

Where a restoration of territory is agreed 
to, and no time fixed therefor^ it will be con
sidered as taking place the first of March 
following; and taxes collected prior to that 

time should be paid to the township to which 
the territory had previously been attached: 
District Tp v. Floete, 59-109. 

Subdistricis which were formed prior to 
the enactment of this provision under the 
general authority of the school fund com
missioner to unite portions of different civil 
townships or counties into one subdistrict for 
the convenience of the inhabitants, were not 
by the adoption of this section dissolved and 
the parts restored to their respective town
ships even though there were no natural 
obstacles which under § 2791 would be a 
ground for attaching part of a township to 
another township for school purposes: Mus
sel v. District Tp, 62 N. W., 661. 

SEC. 2802. Changes of boundaries—division of assets and liabili
ties. When any changes are made in the boundaries of any school corpo 
rations, the boards of directors in office at the time shall continue to act until 
the next regular school election, when the new corporations shall organize 
by the election of directors in accordance with the new boundaries, where
upon the new boards shall make an equitable division of all assets and 
liabilities of the corporations affected; and, if they cannot agree, the matters 
upon which they differ shall be decided by disinterested arbitrators, one 
selected by each board having an interest therein, and if the number thus 
selected is even then one shall be added by the county superintendent, and 
the decision of the arbitrators shall be made in writing, either party having 
the right to appeal therefrom to the district court. [C'73, § 1715.] 

The directors constitute a special tribunal 
to make division of assets and liabilities. 
Their jurisdiction for that purpose is ex
clusive and their decision cannot be collat
erally attacked: Independent School Dist. v. 
Independent School Dist., i'¿-4M; District Tp 
v. District Tp, 45-104. 

If this tribunal fails to act it may be com
pelled to do so by mandamus, but appeal from 
its decision cannot be had to the courts: 
Ibid. 

The adjudication of the directors in the 
division of assets is final and conclusive until 
reversed by proper proceedings. Appeal in 
such case lies from their action to the county 
superintendent: Independent School Dist. v. 
Independent School Dist, 45-391. 

The failure to agree referred to in this 
section is a disagreement of the directors 
acting as a tribunal and not a failure of the 
new districts to agree: Ibid. 

In making the division, school-houses and 
real estate used for school purposes are to be 
taken into account, but such division need 
not result in the partition of the real estate: 
District Tp v. District Tp, 36-216. 

Where the boards of the two districts ap
point arbitrators to make division of assets 
and liabilities, a court of equity has juris
diction to set aside their award for gross 
error io computation, etc. In L.uch a case 

an appeal would not lie to the county super
intendent: District Tp v. District Tp, 54-
286. 

The arbitration here contemplated is a 
statutory arbitration (see \\ 4385-4401), and 
a court cannot enter up judgment for a dif
ferent amount than that taxed in the award: 
District Tp v. Independent Dist, 60-141. 

Where it appears that the respective 
boards of directors have met and failed to 
agree, mandamus may be maintained to 
compel a choice of arbitrators, but not to com
pel the making of equitable division: Case v. 
Blood, 68-486. 

A person who has ceased to be a resident 
of the district and a patron of the school, but 
is still a taxpayer, may bring action to com
pel the board of directors to make the appor
tionment here required: Case v. Blood, 71-
632. 

Where a portion of an independent dis
trict is severed and restored to a district 
township, to which it geographically be
longs, it seems that bonds issued by the in
dependent district must be taken into ac
count in apportioning the liabilities between 
it and the district township, although the 
district township cannot issue such bonds: 
Albin v. Board of Directors, 58-77. 

Where the proper board of directors has 
made a division of assets and liabilities upon 
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the organization of subdistricts into inde- ship for division of assets may be brought 
pendent districts and then has ceased to ex- against the independent districts formed out 
ist, an action in equity may be maintained of the other portion of the old district town-
to effect such division, where it appears that ship. In such case an action against the old 
the one originally made was inequitable and district could be of no avail and no jurisdic-
unjust, and there was no negligence on the tion would be acquired thereby: District T'p 
pait of the plaintiff in not having a proper v. Independent Dist., 63-188. 
division made by the board while in exist- The provisions as to division of assets in 
anee: Independent Sclwol Disi. v. Independent case of division of boundary or division of 
School Dist., 41-321. the district township are not applicable in 

After the division of a district township case of an action by one district township 
the old district township goes out of exist- against another: District T'p v. District T'p, 
anee entirely, and action by the new town- 52-73. 

SEO. 2803. Attending school in another corporation. A child resid
ing in one corporation may attend school in another in the same or adjoin
ing county if the two boards so agree. In case no such agreement is made, 
the county superintendent of the county in which the child resides and the 
board of such adjoining corporation may consent to such attendance, if the 
child resides nearer a school-house in the adjoining corporation and one and 
one-half miles or more from any public school in the corporation of his res
idence. But before granting such consent the county superintendent shall 
give notice to the board where the child resides and hear objections, if any. 
In case such consent is given, the board of the district of the child's resi
dence shall be notified thereof in writing, and shall pay to the other district 
the average tuition per week and an average proportion of contingent 
expenses for the school or room thereof in which such child attends. If pay
ment is refused or neglected, the board of the creditor corporation shall file 
an account thereof certified by its president with the auditor of the county 
of the child's residence, who shall, at the time of the making of the next 
semiannual apportionment, deduct the amount from the sum apportioned 
to the debtor district, and cause it to be paid to the corporation entitled 
thereto. [17 G. A., ch. 41; 16 G. A., ch. 64; C. 73, § 1793; R., § 2024; C. '51 § 
1143.] 

"W~hen a district failed to provide school the district where children resided, at a 
for the period prescribed in 22773, held, that meeting called to consider the question, de-
children residing therein might attend termined not to pay such tuition, held, that 
school in another district as here provided, demand on them before filing the account 
and the district where they resided would be with the auditor was unnecessary: District 
liable for their tuition; and where, upon T'p v. District T'p, 49-231. 
being notified in writing, the directors of 

SEC. 2804. School age—nonresidents. Persons between five and 
twenty-one years of age shall be of school age. Nonresident children and 
those sojourning temporarily in any school corporation may attend school 
therein upon such terms as the board may determine. The parent or guar
dian whose child or ward attends school in any independent district of which 
he is not a resident shall be allowed to deduct the amount of school tax paid 
by him in said district from the amount of the tuition required to be paid. 
[C. '73, § 1795.] 

SEC. 2805. Bible not excluded. The bible shall not be excluded from 
any public school or institution in the state, nor shall any child be required 
to read it contrary to the wishes of his parent or guardian. [C'73, § 1764; 
R , §2119.] 

It is a matter of individual option with shall be required to read it contrary to the 
school teachers as to whether they will read wishes of his parent or gurdian, and such 
the Bible in school or not, such option being provision is not unconstitutional: Moore v. 
restricted only by the provision that no pupil Monroe, 04-367. 

SEC. 2806. School taxes. The board of each school corporation shall 
at its regular meeting in March, or at a special meeting called for that pur
pose between the time designated for such regular meeting and the third 
Monday in May, estimate the amount required for the contingent fund, not 
exceeding five dollars for each person of school age, but each school corpo
ration may estimate not exceeding seventy-five dollars for each school 
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thereof; and also such additional sumas may be authorized in the chapter on 
uniformity of text-books; also such sum as may be required for the teachers' 
fund, which, including the amount received from the semiannual apportion
ment, shall not exceed fifteen dollars for each person of school age therein, 
but each corporation may estimate not exceeding two hundred and seventy 
dollars, including such apportionment, for each regular school therein. No 
tax shall be estimated by the board after the third Monday in May in each 
year. School corporations containing territory in adjoining counties may vote 
and estimate all taxes for school purposes in mills. The board shall apportion 
any tax voted by the annual meeting for school-house fund among the sev
eral subdistricts in such a manner as justice and equity may require, taking 
as the basis of such apportionment the respective amounts previously levied 
upon said subdistricts for the use of such fund. [15 G. A., ch. 67, § 1; C. 73, 
§§ 1738, 1777-8, 1780; R., §§ 2033-4, 2037-44, 2088.] 

The directors are only to determine and lected in such territory, and if such taxes 
certify what amount of contingent fund is 
necessary to meet contracts which they are 
authorized to make; but they cannot include 
therein an amount to meet a contract for 
apparatus for which they are not authorized 
to contract any debt: Manning v. District T'p, 
28-332. 

The duty of the board of supervisors to 
levy the tax so certified is purely ministerial. 
When each of two districts claims certain 
territory, and asks a levy accordingly, the 
board cannot investigate as to the legality 
of organization, etc., but must make the levy 
asked by the one first taking steps to organ
ize: Independent Dist. v. Board of Supervisors, 
51-658. 

The board of directors, and not the elect-
ore, are authorized to fix the rates to be 
levied for the teachers' and contingent fund. 
Action of the latter in such matter is void: 
Cedar Bapids&M. B. R.Co. v.Carroll County, 
41-153, 179. 

Although the tax must be levied by the 
board of supervisors, their action is based 
solely upon the action of the board of direct
ors, and if the action of the board of directors 
is void because made after the date specified, 
the levy by the supervisors will be of no 
effect: Standard Coal Co. v. Independent Dist., 
73-304. 

A tax which is illegal because levied after 
the time specified may be rendered valid by 
u, curative act: Chicago, B. I. t6 P . B. Co. v. 
Independent Dût, 68 Ñ. W., 881. 

Such a curative act will not be unconsti
tutional as a special statute because it applies 
to only one district and not to other districts 
in which illegal taxes may have been levied 
under the same circumstances: Ibid. 

Where certain lands in one township were 
s<>t over into another for school purposes and 
bath townships certified a percentage of tax 
for school purposes differing in amount, and 
the township in which the lands were situ
ated received the money under its levy and 
the other levy was never collected, held, that 
as the tax collected was not the one levied 
by the township to which the lands were 
attached, the latter could not maintain an 
action for money had and received against 
the former on account of the tax collected: 
District Tp v. District T'p, 27-323. 

Where territory has been attached to-a 
district township for school purposes, the 
district township is entitled to the taxes col-

are received by another district may recover 
in an action at law the amount thus received 
within the statutory period of limitations: 
District T'p v. Independent Dist., 80-495. 

Where for thirty years land had been 
taxed as included within an independent 
district, held, that further taxes regularly 
levied thereon for such district were valid 
and that the board of supervisors had no au
thority to refund such taxes to the taxpayer: 
and the independent district could recover 
from the taxpayer the taxes thus refunded, 
the presumption being that the land was 
properly included within the limits of the 
district: Independent Dist. v. Taylor, 69N.W., 
1009. 

It seems that where a district township 
has exercised jurisdiction over certain terri
tory claimed by another district, by collect
ing taxes therefrom and providing schools 
for the children therein for several years, 
during a portion of which time the other dis
trict has withheld its school privileges from 
such children and made no claim to said ter
ritory, the latter will be estopped from after
ward asserting a claim to the territory in 
dispute: Independent School Dist. v. Hobson, 
25-275. 

Where one school district is organized 
out of part of the territory included in an
other, and the entire amount of the taxes is 
received by the old district, an action for 
money had and received can be maintained 
against it by the now district: District T'p 
v. District Tp, 11-506. 

Where, in the division of a school district, 
it was provided that one district should re
cover taxes due from property included in 
another district, held, that the district enti
tled to such taxes might draw the same, and 
that the other district, in wrongfully draw
ing them from the county treasurer, did not 
become trustee of an express or implied 
trust: District T'p v. District T'p, 62-62. 

Two other school districts having been 
carved out of an original school district, and 
the agreement being that the original school 
district should collect taxes then due and 
make certain application thereof, held, that 
it was entitled to the proceeds of a railroad 
tax which should have been assessed prior to 
that time by the county board of supervisors, 
but was not in fact assessed until afterward: 
District T'p v. District T'p, 49-183. 

Where the treasurer in refunding a school 
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district tax illegally exacted improperly re
funded it all out of the taxes due to one of 
three districts, which had been formed out 
of the territory of the original district to 
which the illegal tax had been paid, held, 
that such district might maintain an action 
for contribution against the other districts: 
District Tp v. District Tp, 56-85. 

The duty of determining what is a just 
and equitable apportionment of the school-

In an action upon the bond of a county 
treasurer to recover plaintiff's share of the 
general school fund, where it was shown by 
the evidence that the treasurer had received 
the money, and that in his settlement with 
the board of supervisors he represented that 
he had paid it to the plaintiff, and that he 
held a voucher for it issued by the county 
auditor in favor of plaintiff but not counter
signed by plaintiff's president and secretary, 

- house fund rests, at least in the first instance, 
f upon the board. They can be compelled to 
b act, but their discretion cannot be controlled: 
) Cooper v. Nelson, 38-440, 445. 
, The provision with reference to taxes 
i voted by electors of subdistricts for school-
: house purposes, held to give implied authority 

to vote such taxes, although the power was 
t not elsewhere expressly conferred: Wood r. 
- Farmer, 69-533. 

and that such warrant was delivered to the 
treasurer at his request a few days before 
the expiration of his term of office, and that 
plaintiff had never received the money, held, 
that an order directing a verdict for the de
fendant was not justified on the ground that 
an apportionment of the fund by the auditor 
had never been made, because the treasurer 
had represented to the supervisors that such 
apportionment had been made by claiming 

SEC. 2807. Levy by board of supervisors. The board of supervisors 
shall at the time of levying taxes for county purposes levy the taxes neces
sary to raise the various funds authorized by law and certified to it under 
this chapter, but if the amount certified for any such fund is in excess of 
the amount authorized by law it shall levy only so much thereof as is 
authorized by law. If a school-house tax is voted at a special meeting and 
certified to said board after the regular levy is made, it shall at its next 
regular meeting levy such tax and cause the same to be forthwith entered 
upon the tax list to be collected as other school taxes. It shall also levy a 
tax for the support of the schools within the county of not less than one nor 
more than three mills on the dollar on the assessed value of all the taxable 
property within the county. [C'73, §§ 1779-80; R., §§ 2057, 2059.] 

The provision as to the levy of the tax by standing bonds it is lawful for the supervis-
the board of supervisors is directory, and if ors to do so: Bicharás v. Supervisors, 69-612. 
the levy is not made at the proper time it There is no fixed limit to the rate of tax-
may be made at the time fixed for making ation when it is necessary to raise funds to 
the succeeding tax levy: Perrin v. Benson, meet the interest and principal of bonds 
49-325. ' lawfully issued under authority of a vote of 

The limit of taxation for school-house the electors of the school district. The su-
fund of ten mills on a dollar includes the tax pervisors may be compelled to levy any tax 
to pay judgments, as provided for under § for that purpose certified to by the directors: 
2811, and that section does not authorize the United States ex rel. v. Board of Directors, 20 
levying of a tax beyond the limit of this sec- Fed., 294. 
tion: Sterling School Furniture Co. v. Harvey, Where a new township was formed in 
45-466. March and a tax levied therein, held, that in 

The limitation of taxation to ten mills the absence of proof that said tax exceeded 
does not limit the amount which may be the limit imposed by statute it was legal, 
voted to pay interest upon a bonded debt although the report of the county superin-
contracted for school-house purposes by vote tendent, being made before the creation of 
of the electors of an independent district; the township, did not show the number of 
and where the electors have failed to vote a pupils therein: Milwaukee c6 Si. F. R. Co. v. 
sufficient tax to pay interest on the out- Kossuth County, 41-57. 

SEC. 2808. Apportionment. The county auditor shall, on the first 
Monday in April and the fourth Monday in September of each year, 
apportion the school tax, together with the interest of the permanent school 
fund to which the county is entitled, and all other money in the hands of 
the county treasurer belonging in common to the schools of the county and 
not included in any previous apportionment, among the several corpora
tions therein, in proportion to the number of persons of school age, as 
shown by the report of the county superintendent filed with him for the 
year immediately preceding. He shall immediately notify the president of 
the board of each corporation of the sum to which it is entitled by such 
apportionment, and shall issue his warrant for the same to accompany said 
notice, and shall authorize the treasurer thereof to draw the amount due 
from the county treasurer. [C. '73, §§ 1781-2, 1841; R., §§ 1966, 2060-1.] 
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credit for the amount, and as to him the the succeeding year its full share of the 
representation should be taken, prima facie, fund, as the fact that plaintiff was overpaid 
as true. And lield, also, that such order was would be a matter for adjustment between 
not justified by a showing that plaintiff had it and the county: District T'p v. Espeset, 75-
received in the aggregate for the years in- 500. 
eluded in the treasurer's term of office and 

SEC. 2809. Auditor to report. He shall forward to the superintend
ent of public instruction a certificate of the election or appointment and 
qualification of the county superintendent, and shall also, on the second 
Monday in February and August of each year, make out and transmit to 
the auditor of state, in accordance with such form as said auditor may pre
scribe, a report of the interest of the school fund then in the hands of the 
county treasurer and not included in any previous apportionment, and also 
the amount of said interest remaining unpaid. [C. 73, § 1783.] 

SEC. 2810. Taxes paid over. Before the third Monday of January, 
April, July and October in each year, the county treasurer shall give notice 
to the president of the board of each school corporation in the county of 
the amount collected for each fund to the first day of such month, and the 
president of each board shall draw his draft therefor, countersigned by the 
secretary, upon the county treasurer, who shall pay such taxes to the treas
urers of the several school boards only on such draft. He shall also keep 
the amount of tax levied for school-house purposes separate in each sub-
district where such levy has been made directly upon the property of the 
subdistrict, and shall pay over the same quarterly to the treasurer of the 
school township for the benefit of such subdistrict. [C. '73, §§ 1784-5.] 

SEC. 2811. Judgment tax. When a judgment shall be obtained against 
a school corporation, its board shall order the payment thereof out of the 
proper fund by an order on the treasurer, not in excess, however, of the funds 
available for that purpose. If the proper fund is not sufficient, then,<unless 
its board has provided by the issuance of bonds for raising the amount nec
essary to pay such judgment, the voters thereof shall at their annual meet
ing vote a sufficient tax for the purpose. In case of failure or neglect to 
vote such tax, the school board shall certify the amount required to the 
board of supervisors, who shall levy a tax on the property of the corpora
tion for the same. [18 G. A., ch. 132, § 6; C. '73, § 1787; R., § 2095.] 

The issuance of the order on the treas- up to the maximum limit for the payment of 
urer does not satisfy the judgment. The his judgment: Chase v. Morrison, 40-620. 
district is required to vote a tax to pay such This section contemplates the right of a 
orders, but if it fail to do so the board of di- creditor to a judgment against a school dis-
rectors of the district may be compelled by trict, and the issuance to him of an order in 
mandamus to levy such tax: Boynton v. Dis- payment of his claim does not prevent his 
trict T'p, 34-510. obtaining judgment, nor is he required to 

The issuance of an order upon the treas- resort first to an action of mandamus to en-
urer does not amount to a payment of a debt force the levying and collection ef a tax: 
or judgment of the school district, but where Cross v. District T'p, 14-28. 
an order has been issued to pay a demand That the board cannot accurately specify 
upon the district and there are no funds in the amount which should be paid from each 
the treasui'y to pay such order, the board fund is no excuse for not issuing orders in 
may be compelled by mandamus to take payment of a judgment: District T'p v. 
measures for the levy of a tax to provide Board of Directors, 52-287. 
the necessary funds: Stevenson v. District The issuance of an order under this sec-
T'p, 35-462. tion does not constitute a payment of the 

The recovery of a judgment against a judgment. Such orders do not constitute an 
school district does not entitle the creditor independent evidence of indebtedness: Mich-
to have all the funds of the district applied ards v. Independent Dist., 46 Fed., 460. 
to his judgment to the exclusion of other This section does not authorize the levy 
creditors. He can only have a pro rata al- of a tax in excess of the ten-mill limit: See 
lowance out of such funds, but he may, by \ 2807 and notes, 
mandamus, compel the levy of a special tax 

SEC. 2812. Bonds. The board of directors may issue bonds in the 
name of the school corporation to pay any judgment against it, or any 
matured indebtedness under bonds lawfully issued, and the board of an 
independent city or town district may issue bonds to pay any matured 
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indebtedness for money borrowed by it as authorized by law, or for money 
bori'owed for the erection or completion of school-houses, when authorized 
by the voters at the regular meeting or a special meeting called for that 
purpose, which bonds shall be substantially in the form provided for 
county bonds, but subject to changes that will conform them to the action 
of the board providing therefor, shall not run more than ten years, be in 
denominations of not more than one thousand nor less than one hundred 
dollars, and bear a rate of interest not exceeding six per cent, per annum, 
payable semiannually, to be signed by the president and countersigned by 
the secretary, and shall not be disposed of for less than par value, nor 
issued for other purposes than in this section provided. They shall be 
payable, respectively, at the pleasure of such corporation at any time after 
the expiration of five years, but may be sooner paid if so nominated in the 
bonds, be registered in the office of the county auditor, numbered consecu
tively, and redeemable in the order of their issuance. Upon being issued 
they shall be delivered to the treasurer thereof, the president taking 
receipt therefor, and thereupon the treasurer shall stand charged on his 
official bond with their amount. He shall sell the bonds for not less than 
par value and apply the proceeds thereof in payment of outstanding indebt
edness, and for no other purpose than in this section authorized, or he may 
exchange the new bonds for outstanding bonds without discount, the cost 
of engraving and printing the bonds to be paid out of the contingent fund. 
The treasurer shall keep a record of the name and post-office address of all 
persons to whom bonds are sold. The provisions relating to payment of 
county bonds and notice to the owner thereof shall also apply to school 
bonds issued under this section. [21 G. A., ch. 95; 18 G. A., ch. 51, §§ 1, 3; 
18 G. A., ch. 132, §§ 1-5; 16 G. A., ch. 121; C.73, §§ 1821-2.] 

Where bonds are issued in payment of a judgments, the particular judgment not be-
judgment or a decree which is satisfied they ing specified in the bonds, it is incumbent 
are not valid in the hands even of an inno- on the holder to show that the proceeds of 
cent purchaser: First Nat. Sank v. District his bonds were used in the satisfaction of 
î"î>, 86-330 such judgments: Independent Dist. v. Society 

In an action on bonds it will be presumed, for Savings, 67 N.W., 370. 
until the contrary appears, that they are And see notes to Const., art. XI, <| G. 
within the limit of indebtedness, and issued A statute authorizing bonds in payment of 
in proper manner and for proper purpose: judgments rendered prior to the passage 
Mosker v. Independent Dist., 42-632. But if thereof, held applicable to judgments ren-
issued in excess of the limit, such bonds are dered between the approval of the act and 
void, even in the hands of an innocent holder the time of its taking eif ect: Thompson v. 
for value: McPlverson v. Foster, 43-48, 55. Independent School Dist, 70 N. W., 1093. 

If bonds are sold for the purpose of using Bonds refunding a judgment which is in 
the proceeds in the extinguishment of other excess of the constitutional limit but ren-
bonds, the new issue creates an additional dered for a valid indebtedness will be valid 
indebtedness, and if in excess of the consti- to the extent of the amount of the judgment 
tutional limit they will be void (reversing 42 with lawful interest payable semi-annually: 
Fed., 644): Doon Township v. Cummins, 142 Ibid. 
U. S., 366. Where the proposition submitted was as 

Refunding bonds issued under this statute to the issuance of bonds to build a school-
in excess of the constitutional limitation of house on the old site and such proposition 
liability are not valid unless in fact used to was carried, held, that the board might be 
retire or refund a pre-existing enforcible enjoined from using the proceeds to erect a 
indebtedness: Shaw v. Independent Dist., 62 building on a new site although it was un-
Fed., 911. necessary to refer to the site in the submis-

If it is claimed that bonds which are ap- sion of the proposition and the board had 
parently in excess of the constitutional limit the authority to change the site: Rodyers v. 
are valid because issued for the payment of Independent School Dist., 69 N. W., 544. 

SEC. 2813. Tax to pay bonds or money borrowed. The board of 
each school corporation shall, at the same time and in the same manner as 
provided with reference to other taxes, fix the amount of tax necessary to 
be levied to pay any amount of principal or interest due or to become due 
during the next year on lawful bonded indebtedness or in an independent 
city or town district of any money borrowed for improvements after a vote 
thereof authorizing the same, which amount shall be certified to the board 
of supervisors as other taxes, and levied by them on the property therein 
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as other school taxes are levied, but such tax shall not exceed five mills 
upon the dollar of the assessed valuation of such property for money 
borrowed for improvements. [18 G. A., ch. 51, § 2; 18 G. A., ch. 132, § 6; 
C.T8, § 1823.] 

SEC. 8814. School-house sites—acquisition. Any school corporation 
may take and hold so much real estate as may be required for school-house 
sites, for the location or construction thereon of school-houses and the con
venient use thereof, but not to exceed one acre, except in a city or incor
porated town it may include one block exclusive of the street or highway, 
as the case may be, for any one site, unless by the owner's consent, which 
site must be upon some public road already established or procured by the 
board of directors, and shall, except in cities, incorporated towns or villages, 
be at least forty rods from the residence of any owner who objects to its 
being placed nearer, and not in any orchard, garden or public park. [C. 
73, §§ 1825-6.] 

A school district may acquire and hold made: Independent District v. Fagen, 63 N. 
real estate ior school-house sites, and there- W., 456. 
fore by occupation of land for that purpose The acre authorized to be set apart may 
under a claim of right thereto may acquire be so measured as not to include any portion 
title by adverse possession although no of the highway: Salisbury v. School IHst., 70 
former conveyance to it has ever been N. W., 706. 

S E C 2815. Condemnation. If the owner of the real estate desired for 
a school-house site, or a public road thereto, refuses or neglects to convey 
the same, or is unknown or cannot be found, the county superintendent of 
the proper county, upon the application of either party in interest, shall 
appoint three disinterested referees, unless a less number shall be agreed 
upon, who shall take and subscribe an oath to the effect that they will faith
fully and impartially discharge the duties laid upon them, due notice having 
been given by the superintendent to the owner of the time and place of mak
ing the assessments of damages as and for the length of time required for 
the commencement of actions in the district court; such referees shall 
inspect the grounds proposed to be taken, fix the damages sustained as near 
as may be on the basis of the value of the real estate so appropriated, and 
report in writing to the superintendent their doings and findings, which 
report shall be filed and preserved in his office; and upon the amount found 
by the referees being deposited with the county treasurer, for the use of the 
owner, possession may at once be taken and the necessary building or build
ings erected and occupied. From the assessment so made either party may 
appeal to the district court by giving notice thereof as in case of taking 
private property for works of internal improvement within twenty days 
after receiving notice of the award made. If such appeal is not taken, the 
assessment shall be final; if taken, the board may proceed with the construc
tion of improvements, if the deposit hereinbefore provided has been or shall 
be made. Upon such appeal the school corporation shall not be liable for 
costs unless the owner shall be allowed a greater sum than given by the 
referees; all costs in making the referees' assessment to be paid by the 
school corporation. [C.73, § 1827.] 

The holder of a tax certificate upon prop- he is entitled to notice: Cochran v. Tndepend-
erty sought to be condemned under these ent School Dist., 50-663. 
provisions is an "owner" in such sense that Notice by publication is not sufficient as 

against a party residing in the county: Ibid. 

S E C 2816. Reversion. In the case of non-user for school purposes 
for two years continuously of any real estate acquired for a school-house 
site it shall revert, with improvements thereon, to the owner of the tract 
from which it was taken, upon repayment of the purchase price without 
interest, together with the value of the improvements, to be determined by 
arbitration, but during its use the owner of the right of reversion shall 
have no interest in or control over the premises. [C. '73, § 1828.] 

Even if the provisions of this section as sale by the owner voluntarily made as well as 
to reversion apply to sites obtained from a by condemnation proceedings, such rever-
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sion will not take place until payment to the 
school district of the amount paid for the 
property together with the value of the im

provements erected thereon by the district 
Independent Dist. v. Fagen, 63 N. W., 456. 

SEC. 2817. Use of barbed wire. Barbed wire shall not be used to 
inclose any school buildings or grounds, nor for any fe.nce or other purpose 
within ten feet of any such grounds. Any person violating the provisions 
of this section shall be punished by fine not exceeding twenty-five dollars. 
[20 G. A., ch. 103.] 

SEC. 2818. Appeal to county superintendent. Any person aggrieved 
by any decision or order of the board of directors of any school corporation 
in a matter of law or fact may, within thirty days after the rendition of such 
decision or the making of such order, appeal therefrom to the county super
intendent of the proper county; the basis of the proceedings shall be an 
affidavit filed with the county superintendent by the party aggrieved within 
the time for taking the appeal, which affidavit shall set forth any error com
plained of in a plain and concise manner. [C. 73, §§ 1829-31; E., §§ 2133-5.] 

This section does not clothe the superin
tendent with judicial powers: School Dist. 
Tp v. Pratt, 17-16. 

Mandamus to compel action by a district 
board will not lie where the aggrieved party 
has a right of appeal to the county superin
tendent: Marshall v. Sloan, 35-445. 

An appeal is authorized from the decision 
or order of the directors. It cannot be taken 
where they simply refuse or neglect to act 
where they should do so: Casev. Blood, 71-632. 

Where a positive, official duty is enjoined 
upon a board of directors, which is not dis
cretionary, an appeal from the board is not 
such a plain, speedy and adequate remedy 
that such duty may not be enforced by man
damus: Benjamin v. District T'p, 50-648. 

A teacher claiming that he is wrongfully 
discharged by the board for incompetency 
without being heard, should appeal. He can
not, without doing so, maintain an action for 
his salary on the ground that such dismissal 
is void: Kirkpatrick v. Independent School 
Dist, 53-585. 

Cases wherein the jurisdiction and power 
of directors are brought in question, and 
wherein questions arise involving the con
struction of statutes conferring power upon 
school officers, may properly be brought in 
the courts, as by mandamus, for instance, 
without prosecuting the appeal here pro
vided. So held as to power of directors to 
make certain rules, under which plaintiff 
was excluded from school: Perkins v. Board 
of Directors, 56-476. 

An appeal will lie from an action of the 
board in refusing in a proper case to attach 
a portion of a district township to an inde
pendent district for school purposes. If the 
board refuses to act upon the application ac
tion can be compelled by mandamus: High-
tower v. Overhaulser, 65-347. 

Appeal from action of directors in appor
tioning the assets and liabilities of new dis
tricts under ? 2802, may be taken as here 
provided, and the final judgment of the 
county superintendent enforced by action: 

Independent School Dist. v. Independent Sclwol 
Dist, 45-391. 

Although a county superintendent can
not, on appeal, render a judgment, his ac
tion in a proper case is conclusive upon the 
parties. The remedy for the collection of 
the amount awarded where money is claimed 
would be by action: Ibid. 

The action of the board of directors in 
determining to expend money in procuring 
a highway under authority given them by 
vote of the electors is in the exercise of ?. 
discretion and may be reviewed on appealto 
the county superintendent, and cannot Lt» 
called in question by an injunction: hogaaïû 
v. Independent Dist, 61 N. W., 859. 

An appeal to the county superintendent 
lies from an order of the district board 
changing the site of the school-house: Atkin
son v. Hutchinson, 68-161. 

In determining an appeal the superin
tendent is not confined to the exact record 
made, but may look into the situation as it 
is at the time of the hearing, and upon new 
evidence or such information as he sees fit 
to consider, may make such determination 
as will do justice at the time: Ibid. 

I t seems that an appeal will lie from the 
action of the board of directors of an inde
pendent district as well as from similar ac
tion by the directors of the district town
ship: Barnett v. Directors, 73-134. 

These provisions for appeal are not nec
essarily applicable to all school questions, 
and where the action of the school board in 
locating the school-house site was claimed 
to be erroneous it was held that a suit in 
equity to enjoin the use of the proceeds cf 
bonds for the erection of a school building 
on another site was proper: Badgers v. Inde
pendent School Dist., 69 N. W., 544. 

An appeal to the superintendent is not 
the only remedy where the board conduct
ing a school election have not complied with 
the statute as to the length of time for 
keeping open the polls: Hinkle v. Sadler, 
66 N. W., 765. 

SEC. 2819. Hearing and decision. The county superintendent shall, 
within five days after the filing of such affidavit in his office, notify the secre
tary of the proper school corporation in writing of the taking of such 
appeal; the latter shall, within ten days after being thus notified, file in the 

«1 
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office of the county superintendent a complete transcript of the record and 
proceedings relating to the decision complained of, which transcript shall 
oe certified to be correct by the secretary; after the filing of the transcript 
aforesaid the county superintendent shall notify in writing all persons 
adversely interested of the time and place where the matter of the appeal 
will be heard by him. ' At the time fixed for the hearing, he shall hear testi
mony for either party, and he shall make such decision as may be just ard 
equitable, which shall be final unless appealed from as hereinafter provided. 
[0.73, §§ 1832-4; R., §§ 2136-8.] 

SEC. 2820. Appeal to state superintendent—no money judgment. 
An appeal may be taken from the decision of the county superintendent to 
the superintendent of public instruction in the same manner as provided in 
this chapter for taking appeals from the board of a school corporation to the 
county superintendent, as nearly as applicable, except that thirty days' 
notice of the appeal shall be given by the appellant to the county superin
tendent, and also to the adverse party. The decision when made shall be 
final. Nothing in this chapter shall be so construed as to authorize either 
the county or state superintendent to render judgment for money; neither 
shall they be allowed any other compensation than is now allowed by law. 
All necessary postage must first be paid by the party aggrieved. [C. 73, §§ 
1835-6; R., §§2139-40.] 

The decision of the superintendent of The decision of the state superintendent 
public instruction in questions properly be- affirming the action of the board in chang-
fore him on appeal is final and cannot be re- ing the school-house site is final and the 
viewed by the courts: Wood v. Farmer, 69- board has no authority in the absence of a 
533. It may be enforced by mandamus: change of conditions to rescind its action 
Wewby v. Free, 72-379. and retain the former site: Carpenter v. Inde

pendent Dist. 63 N. W., 708. 

, SEC. 2821. Witnesses—fees. The county superintendent in all skit
ters triable before him shall have power to issue subpoenas for witnesses, 
which may be served by any peace officer, compel the attendance of those 
thus served, and the giving of evidence by them, in the same manner and to 
the same extent as the district court may do, and such witnesses and officers 
may be allowed the same compensation as is paid for like attendance or 
service in such court, which shall be paid out of the contingent fund of the 
proper school corporation, upon the certificate of the superintendent to and 
warrant of the secretary upon the treasurer; but if the superintendent is of 
the opinion that the proceedings were instituted without reasonable cause 
therefor, or if, in case of an appeal, it shall not be sustained, he shall enter 
such findings in the record, and tax all costs to the party responsible there
for. A transcript thereof shall be filed in the office of the clerk of the dis
trict court and a judgment entered thereon by him, which shall be collected 
as, other judgments. 

SEC. 2822. Penalties. Any school officer wilfully violating any pro
vision of this chapter, or wilfully failing or refusing to perform any duty 
imposed by law, shall forfeit and pay into the treasury of the particular 
school corporation in which the violation occurs the sum of twenty-five dol
lars, action to recover which shall be brought in the name of the proper 
school corporation, and be applied to the use of the schools therein. [C. 73. 
§8,1746,1786; R., §§ 2047, 2081; C. '51, § 1137.] 
'. SEC. 2823. Provisions apply to all corporations—issuance of 

bonds. The provisions of this chapter shall apply alike to all districts, 
except when otherwise clearly stated, and the powers given to one form of 
corporation, or to a board in one kind of corporation, shall be exercised by 
the other in the same manner, as nearly as practicable. But school boards 
sliall not incur original indebtedness by the issuance of bonds until author
ized by the voters of the school corporation. 
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CHAPTER 15. 

O F THE UNIFORMITY, PURCHASE AND LOANING O F T E X T - B O O K S . 

SECTION 2824. Adoption—contract—agent. The board of directors 
of each and every school corporation in the state of Iowa is hereby author
ized and empowered to adopt text-books for the teaching of all branches 
that are now or may hereafter be authorized to be taught in the public 
schools of the state, and to contract for and buy said books and any and all 
other necessary school supplies at said contract prices, and to sell the same 
to the pupils of their respective districts at cost, and said money so received 
shall be returned to the contingent fund. The books and supplies so pur
chased shall be under the charge of the board, who may select one or more 
persons within the county to keep said books and supplies for sale, and, to 
insure the safety of the books and moneys, the board shall require of each 
person so appointed a bond in such sum as may seem to the board to be 
desirable. [25 G. A., ch. 35; 23 G. A., ch. 24, §§ 1, 2.] 

SEC. 2825. Use of contingent fund—additional tax. All the books 
and other supplies purchased under the provisions of this chapter shall 
be paid for out of the contingent fund, and the board of directors shall 
annually certify to the board of supervisors the additional amount neces
sary to levy for the contingent fund of said district to pay for such books 
and supplies. But such additional amount shall not exceed in any one year 
the sum of one dollar and fifty cents for each pupil residing in the school 
corporation, and the amount so levied shall be paid out on warrants drawn 
for the payment of books and supplies only, but the district shall contract 
no debt for that purpose. [Same, § 2.] 

SEC. 2826. Purchase—exchange. In the purchasing of text-books it 
shall be the duty of the board of directors or the county board of education 
to take into consideration the books then in use in the respective districts, 
and they may buy such additional number of said books as may from time 
to time become necessary to supply their schools, and they may arrange on 
equitable terms for exchange of books in use for new books adopted. 
[Same, § 3.] 

SEC. 2827. Suit on bond. If at any time the publishers of such books 
as shall have been adopted by any board of directors or county board of 
education shall neglect or refuse to furnish such books when ordered by said 
board in accordance with the provisions of this chapter, at the very lowest 
price, either contract or wholesale, that such books are furnished any other 
district or state board, then said board of directors or county board of edu
cation may and it is hereby made their duty to bring suit upon the bond 
given them by the contracting publisher. [Same, § 4.] 

SEC. 2828. Bids. Before purchasing text-books under the provisions 
of this chapter, it shall be the duty of the board of directors, or county 
board of education, to advertise, by publishing a notice for three consecu
tive weeks in one or more newspapers published in the county; said notice 
shall state the time up to which all bids will be received, the classes and 
grades for which text-books and other necessary supplies are to be bought, 
and the approximate quantity needed; and said board shall award the con
tract for said text-books and supplies to any responsible bidder or bidders 
offering suitable text-books and supplies at the lowest prices, taking into 
consideration the quality of material used, illustrations, binding, and all 
other things that go to make up a desirable text-book; and may, to the end 
that they may be fully advised, consult the county superintendent, or, in 
case of city independent districts, with city superintendent or other compe
tent person, with reference to the selectien of text-books: provided that the 
board may reject any and all bids, or any part thereof, and re-advertise 
therefor as above provided. [Same, § 5.] 
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SEC. 2829. Change—question submitted. It shall be unlawful for 
any board of directors or county board of education, except as provided in 
section twenty-eight hundred and twenty-seven of this chapter, to displace 
or change any text-book that has been regularly adopted or re-adopted under 
the provisions of this chapter, before the expiration of five years from the 
date of such adoption or re-adoption, unless authorized to do so by a majority 
of the electors present and voting at their regular annual meeting in March, 
due notice of said proposition to change or displace said text-books having 
been included in the notice for the said regular meeting. [Same, § 6.] 

SEC. 2830. Samples—lists—bonds. Any person or firm desiring to 
furnish books or supplies under this chapter in any county shall, at or 
before the time of filing his bid hereunder, deposit in the office of the 
county superintendent samples of all text-books included in his bid, accom
panied with lists giving the lowest wholesale and contract prices for the 
same. And said samples and lists shall remain in the county superintend
ent's office, and shall be delivered by him to his successor in office, and shall 
be kept by him in such safe and convenient manner as to be open at all times 
to the inspection of such school officers, school patrons and school teachers 
as may desire to examine the same and compare them with others, for the 
purpose of use in the public schools. The board of directors and county 
board of education mentioned shall require of any person or persons with 
whom they contract for furnishing any books or supplies to enter into a 
good and sufficient bond, in such sum and with such conditions and sureties 
as may be required by such board of directors or county board of education, 
for the faithful performance of any such contract. But bonds of surety 
companies duly authorized under the laws of Iowa shall be accepted. 
[Same, § 7.] 

SEC. 2831. County board of education—question as to county uni
formity. The county superintendent, the county auditor and the members 
of the board of supervisors shall constitute a county board of education. 
When petitions shall have been signed by one-half the school directors in 
any county, other than those in cities and towns, and filed in the office of 
the county superintendent of such county at least thirty days before the 
annual school elections, asking for a uniform series of text-books in the 
county, then such county superintendent shall immediately notify the other 
members of the county board of education in writing, and within fifteen 
days after the filing of the petitions said board of education shall meet and 
provide for submitting to the electors at the next annual meeting the ques
tion of county unifority of school text-books. [Same, §§ 8, 9.] 

SEC. 2832. Selection of books—depositories. Should a majority of 
the electors voting at such elections favor a uniform series of text-books 
for use in said county, then the county board of education shall meet and 
select the school text-books for the entire county, and contract for the 
same under such rules and regulations as the said board of education may 
adopt. When a list of text-books has been so selected, they shall be used 
by all the public schools of said county, except as hereinafter provided, and 
the board of education may arrange for such depositories as it may deem 
best, and may pay for said school books out of the county funds, and sell them 
to the school districts at the same price as provided for in section twenty-
eight hundred and twenty-four of this chapter, and the money received from 
said sales shall be returned to the county funds by said board of education 
monthly. The boards of school officers, who are hereby made the judges of 
the school meetings, shall certify to the board of supervisors the full returns 
of the votes cast at said meetings the next day after the holding of said 
meetings, who shall, at their next regular meeting, proceed to canvass said 
votes and declare the result. [Same, § 9.] 

SEC. 2833. Proceedings of county board. The county superintend
ent shall in all cases be chairman of the county board of education, and the 
county auditor shall be the secretary, and a full and complete record shall be 
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kep t of their proceedings in a book kept for tha t purpose in the office of 
the county superintendent. A list of text-books so selected, with their con
tract prices, shall be reported to the state superintendent with the regu la r 
annual report of the county superintendent. [Same, §10.] 

S E C . 2 8 3 4 . Officers not to be agents . I t shall be unlawful for any 
school director, teacher or member of the county board of education to act 
as agent for any school text-books or school supplies dur ing such t e rm of 
office or employment, and any school director, officer, teacher or member of 
the county board of education who shall act as agent or dealer in school 
text-books or school supplies, during the term of such office or employment, 
shall be deemed guilty of a misdemeanor, and shall, upon conviction thereof, 
be fined not less than ten dollars nor more than one hundred dollars, and 
pay the costs of prosecution. [Same, §11.] 

S E C . 2 8 3 5 . City schools . The provisions of sections twenty-eight 
hundred and thirty-one, twenty-eight hundred and thirty-two and twenty-
eight hundred and thirty-three of this chapter shall not apply to schools 
located within cities or towns, nor shall the electors of said cities or towns 
vote upon the question of county uniformity; but nothing herein shall be so 
construed as to prevent such schools in said cities and towns from adopting 
and buying the books adopted by the county board of education at the prices 
fixed by them, if by a vote of the electors they shall so decirle. [Same, § 12.] 

S E C . 2836 . F r e e text -books—quest ion submit ted . Whenever a peti
tion signed by one-third or more of the legal voters, to be determined by the 
school board of any school corporation, shall be filed with the secretary 
thir ty days or more before the annual meeting of the electors, asking that 
the question of providing free text-books for the use of pupils in the public 
schools thereof be submitted to the voters at the next annual meeting, he 
shall cause notice of such proposition to be given in the call for such meet
ing. [26 G. A., ch. 37, § 1.] 

S E C . 2837 . Loaning—discontinuance. If, at such meeting, a majority 
of the legal voters present and voting by ballot thereon shall authorize the 
board of directors of said school corporation to loan text-books to the pupils 
free of charge, then the board shall procure such books as shall be needed, 
in the manner provided by law for the purchase of text-books, and loan 
them to the pupils. The board shall hold pupils responsible for any dam
age to, loss of, or failure to return any such books, and shall adopt such 
rules and regulations as may be reasonable and necessary for the keeping 
and preservation thereof. Any pupil shall be allowed to purchase any text
book used in the school at cost. No pupil already supplied with text-books 
shall be supplied with others without charge until needed. The electors may, 
at any election called as provided in the last section, direct the board to dis
continue the loaning of text-books to pupils. [Same, §§ 2-6.] 

C H A P T E R 16. 

O F THE SCHOOL F U N D . 

S E C T I O N 2838 . Permanent fund. The permanent school fund, the 
interest of which only can be appropriated for school purposes, shall con
sist of five per cent, of the net proceeds of the public lands of the state, 
which shall be paid to the state t reasurer and be apportioned by the state 
auditor among the several counties, taking into consideration the amount 
of the permanent school fund already in possession of and constantly loaned 
in said county; the proceeds of the sale of the five hundred thousand acres 
of land granted the state under the eighth section of an act of congress 
passed September fourth, A. D. 1841, entitled: "An act to appropriate the 
proceeds of all sales of public lands, and to grant pre-emption rights"; the pro-
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ceeds of all intestate estates escheated to the state; and the proceeds of the 
sales of the sixteenth section in each township, or lands selected in lieu 
thereof. The proceeds of all lands sold, and all sums due from escheats, 
shal l be payable to the treasurer of the county in which the lands or 
escheated estates are situated or found. [C. 73 , §§ 1837, 1839-40; R., §§ 
1962, 1964-5.] 

The school fund belongs to the state, The state is the legal owner of the school 
which has solemnly pledged itself to main- fund, and actions for the benefit of such 
tain the same inviolate: lies Moines County fund are to be conducted in accordance with 
v. Harkcr, 34-84. the rules pertaining to actions by the state: 

Ibid. 

S E C . 2839 . Temporary fund. The temporary school fund, which 
shall be received and appropriated annually in the same manner as the 
interest of the permanent fund, shall consist of all forfeitures which are 
authorized to be made for the benefit of the school fund, the proceeds of 
all fines collected for violation of the penal laws, for the non-performance 
of military duty, and the proceeds of the sale of lost goods and estrays; 
which several funds shall be payable to the county t reasurer of the several 
counties in which they arise, accounted for to the board of supervisors, and 
apportioned by it among the several school townships and independent dis
tricts of the county as provided by law. [C. 73, §§ 1838, 1841; R., §§ 1963, 
1966.] 

A prosecution to recover a fine should be tute fines or penalties: Mackie v. Central JR. 
in the name of the state and not in the name of Iowa, 54-540. 
of the treasurer of the county to which the See further as to fines and forfeitures, 
fine would go when recovered: Rogers v. Const., art. IX, \ 4 and \ 4338. 
Alexander, 2 G. Gr., 443. The board of supervisors cannot make an 

The statute giving the owner of stock agreement as to the time of paying the fine 
killed by a railroad company double dam- payable to the school fund. The governor 
ages does not conflict with the provision alone can remit fines: State v. Stewart, 74-
that all fines and penalties shall go to the 336. 
school fund. Such damages do not consti-

S E C . 2 8 4 0 . D iv i s ion and appraisement. The board of supervisors 
may, at such time as it may fix, and as preliminary to a sale, authorize the 
trustees of any township, where the sixteenth section or land selected in 
lieu thereof has not been sold, to lay out the same into such t racts as in 
their judgment will be for the best interests of the school fund, conforming, 
as far as the interests of said fund will permit, to t he legal subdivisions of 
the United States surveys, and appraise each t rac t a t wha t they believe to 
be its true value, and certify to it the divisions and appraisements made by 
them. Said division and appraisement shall be approved or disapproved 
by said board at its first meeting after such report, and in case it disapproves 
the same it may at once order another division and appraisement. If the 
board of supervisors approves, the county auditor shal l make and keep a 
record of such division, appraisement and approval; but no school lands of 
any kind shall be sold for less than the appraised value per acre, except as 
hereinafter provided; nor shall any member of the board of supervisors, 
county auditor, township trustee, or any person who was engaged in the 
division and appraisement of said land, be directly or indirectly interested 
in the purchase thereof; and any sale made, where such parties or any of 
them are so interested, shall be void. [18 G. A., ch. 12, § 4; C. 73, §§ 1845-7; 
R., §§ 1970-1.] 

S E C . 2841. Notice—sale. "When the board of supervisors shall offer 
for sale the sixteenth section or lands selected in lieu thereof, or any portion 
of the same, or any par t of the five hundred thousand acre grant, the county 
auditor shall give at least forty days ' notice, by written or printed notices 
posted in five public places in the county, two of which shall be in the town
ship in which the land to be sold is situated, and also publish a notice of 
said sale for four weeks preceding the same in a newspaper published in 
the county, describing the land to be sold and the time and place of such 
sale. At such time and place, or at such other time and place as the sale 
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may be adjourned to, he shall offer to the highest bidder, subject to the pro
visions of this chapter, and sell, either for cash, or one-third cash and the 
balance on a credit not exceeding ten years, with interest on the same at the 
rate of not less than six per cent, per annum, to be paid at the office of the 
county treasurer of said county on the first day of January in each year, 
delinquent interest to bear the same rate as the principal. [23 G. A., ch. 
23; 18 G. A., ch. 12, § 4; C. 73, § 1846; R., § 1971.] 

SEC. S842. Sale -without appraisement. When the board of super
visors of any county has once offered for sale any school lands in com
pliance with the requirements of this chapter, and they remain unsold, and 
it is unable to obtain therefor the appraised value thereof, and in the 
opinion of said board it is for the best interests of the school fund that the 
same be sold for a less price, it may instruct the auditor to transmit to the 
secretary of state a certified copy of its proceedings in relation to the order 
of sale thereof and subsequent proceedings in relation thereto, including 
the action of the township trustees, and the price per acre at which the 
land had been appraised, which transcript the secretary of state shall sub
mit to the executive council; and if it approves of a sale at a less sum it 
shall certify such approval to the auditor of the county from which said 
transcript came, which certificate tshall be transcribed in the minute book 
of the board of supervisors, and thereupon said land may again be offered 
and sold to the highest bidder, after notice given as in case of sales in the 
first instance, without being again appraised. [C. 73, § 1849.] 

SEC. 2843. Sale on credit—taxation—waste. When lands are sold 
upon a partial credit, the contract therefor shall be at once reduced to 
writing, signed by the proper parties, recorded in the county where the 
land is situated, and immediately thereafter filed in the office of the county 
auditor. Any purchaser or his assigns may at any time pay the full amount 
for lands with accrued interest, and receive from the county auditor a 
certificate of purchase, which shall be at once transmitted to the state land 
office, and will entitle the holder to a patent for the lands, to be issued by 
the governor. All school lands sold in pursuance of law shall be subject 
to taxation from and after the execution and delivery of a contract of 
purchase. All sales made, where the full price is not paid, shall be subject 
to the law relative to the prevention or punishment of waste, and in all such 
cases the township trustees in each township are charged with the duty of 
preventing the commission of waste upon any school lands lying in their 
township, and, if attempted, they shall apply by petition for an,injunction 
to stay the same, and if granted the writ shall issue without bond, and the 
court issuing it may make such order in the premises as shall be equitable 
and best calculated to prevent threatened injury, and may adjudge damages 
for any injury done, the costs to abide the event of the action, and the 
damages adjudged shall be paid to the county treasurer and become a part 
of the permanent school fund. [C. 73, §§1851-2, 1856-8; R , §§ 1972-3, 
1976-8.] 

SEC. 2844. Sale of lands bid in. When lands have been sold and bid 
in by the state in behalf of the school fund upon a judgment in favor of 
such fund, the land may be sold in like manner as other school lands, and 
when lands have been conveyed to the counties in which they are situated 
for the use of the school fund, instead of to the state, such conveyance shall 
be valid and binding, and upon proper certificates of sales patents shall 
issue in like manner as in cases where the conveyances were properly made 
to the state. [C.73, § 1850.] 

This section applies to land purchased of a special statute, and not by the county 
upon judgments recovered upon mortgages under the general statutes, held, that the 
or contracts, such as the county authorities county had no authority to bid in such land 
are authorized to take or make with relation at the sale thereof under foreclosure of such 
to the school fund. "Where the school fund mortgage: Carter v. Sherman, 63-689. 
was loaned by the state under the provision 
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SEC. 2845. Cash or collateral security. "When, in the judgment of 
the board of supervisors, any school lands are of such a character that a 
sale upon partial credit would be unsafe or incompatible with the interest 
of the school fund, and especially in the case of timbered lands, the board 
of supervisors may in its discretion exact the whole of the purchase money 
in advance; or if it sells such land upon a partial credit, as hereinbefore 
prescribed, it shall require good collateral security for the payment of the 
part upon which credit is given. [C. 73, § 1853; R., § 1974.] 

SEC. 2846. Default in interest. In all cases where money is due to 
the university or school fund, either for loans or deferred payments of the 
purchase price of land sold, the interest shall be made payable on the first 
day of January of each year, and if the debtor fails to pay the interest 
within six months thereafter, the entire amount of both principal and inter
est shall become due, and in case of the university fund, the treasurer 
thereof shall make report of the delinquent to the county attorney .of the 
county where the debtor resides, or where the real estate given as security 
is situated, and in case the delinquent is a purchaser or borrower from the 
school fund, the county auditor shall make a like report to the county 
attorney, who shall immediately commence action for the collection of the 
amount reported to him as due, and this, section, and each provision thereof, 
is hereby declared to be a part of every contract made by virtue of this 
chapter, whether expressed therein or not. [C. 73, §§ 1854-5; R., §§ 1975, 
1979.] 

SEC. 2847. Losses made good—apportionment of interest. The 
state auditor shall keep the school fund accounts in books provided for that 
purpose, separate and distinct from the revenue books; he shall audit all 
losses to the permanent school or university fund which shall have been 
occasioned by the defalcation, mismanagement or fraud of the agents or 
officers controlling and managing the same, and for this purpose shall pre
scribe such regulations for those officers as may be necessary to ascertain 
such losses, and when any sum not less than one thousand dollars shall be 
so audited and so become a debt of the state to the fund, as provided by the 
constitution, he shall issue the bond or bonds of the state in favor of the 
fund, bearing six per cent, interest, payable semiannually on the first day 
of January and July after issuance, and the amount to pay the interest as 
it becomes due is appropriated out of any funds in the state treasury. 
Immediately after making the apportionment in the interest of the perma
nent school fund, he shall notify the auditor of each county of the sum to 
which his county is entitled, and, if a county has less thereof than it is 
entitled to under the apportionment, he shall authorize the treasurer of any 
such county to transfer enough of the state revenue to said fund to cover 
such deficiency, which notice shall be filed by the treasurer, and be a suffi
cient voucher for the amount so transferred. If a county has an excess of 
such interest above the amount apportioned to it, the notice shall direct 
the treasurer to transfer the excess to the state revenue and charge it to 
the interest fund, which notice shall be by him filed, and be a sufficient 
voucher therefor, and such excess shall be paid into the state treasury. 
[C.73, §§ 1842-4; R., § 1969.] 

SEC. 2848. Management of funds and lands in each county. The 
board of supervisors shall hold and manage the securities given to the 
school fund in its county, and all judgments and lands belonging to said 
fund. It may have any part of the school lands surveyed when necessary, 
and employ the county surveyor therefor, who shall be paid out of the 
county treasury upon proof made of the request and performance of the 
service. All actions for and in behalf of said fund may be brought in the 
name of the county for the use of the school fund, by the county attorney 
or such other attorney as the board may select. Each county shall be 
liable for all losses upon loans of the school fund, principal or interest, made 
in such county, unless the loss was not occasioned by reason of any 
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default of its officers or by taking insufficient or imperfect securities, or 
from a failure to bid at an execution sale the full amount of the judgment 
and costs. All claims for exemption from liability on account of losses 
shall be examined into and adjusted by the state auditor, upon proof sub
mitted to him in writing in behalf of the county within three months after 
the county auditor shall be advised by the state auditor of his readiness to 
receive the proof. In the absence of evidence, or if that submitted is insuffi
cient, the loss may be charged against the county and be conclusive, but if 
found sufficient, the state auditor shall present the facts in his report to the 
next general assembly. [C. 73, § 1859-60; R., § 1980.] 

As the lien of a school fund mortgage is may sue in behalf of such fund, in its own 
superior to that of a tax title subsequently name, as trustee of an express trust: Madi-
acquired on the property, the county has no son County v. Tullís, 69-720. 
authority to buy in such tax title, such an In the management of the school fund the 
act not being necessary for the protection of board of supervisors have authority to do acts 
the fund; and held, that it had no authority which, in the exercise of wisdom and care, 
to buy in such title for the purpose of defeat- men of affairs ordinarily do for the security 
ing the lien of a mortgage held by a third and collection of debts. Therefore, held, that 
party and prior to the one in favor of the a compromise, in a particular case, of a claim 
fund: Miller v. Greyg, 26-75. in behalf of the school fund was valid: Powe-

The county being liable for all losses upon shiek County v. Buttles, 70-246. 
loans of the school fund made in the county 

SEC. 2849. Loans. The permanent school fund shall be loaned out by 
the county auditor, as it comes into the hands of the county treasurer, in 
sums of one thousand dollars or less to one person or company, in case it is 
found impracticable to keep the whole amount of funds loaned in sums of 
five hundred dollars or less to one person or company. In the event it can 
be kept loaned out in sums of five hundred dollars or less to one person or com
pany, then no loan shall exceed five hundred dollars, nor shall a loan of said 
fund be made to or be carried by the county auditor, treasurer or member of 
the board of supervisors. Each loan shall be made for at least one and not 
more than five years, evidenced by promissory notes bearing six per cent, 
per annum, payable annually, and delinquent interest to draw the same rate, 
to be secured by a mortgage on unincumbered real estate, situated in the 
county in which the loan is made, and appraised, as hereinafter provided, 
for at least double the sum borrowed; the appraisement to be made by three 
persons under oath, selected by the county auditor, who shall not in making 
the valuation take into consideration the buildings upon the lands, for which 
service each shall be allowed fifty cents, to be paid by the borrower, who 
shall also pay for recording the mortgage. [23 G. A., ch. 23; 19 G. A., ch. 
174, § 2; 18 G. A., chs. 1, 2, 6; C. 73, §§ 1861-3; R., §§ 1981-3.] 

A loan made by an officer out of the school sureties held liable, or the loan may be rati-
fund, without first taking the security pro- fled and its collection enforced against the 
vided by the statute, may be repudiated by borrower and sureties on the note given for 
the proper authorities and the officer and his the money: Bremer County v. Bamck, 18-390. 

SEC. 2850. Applications—taking up incumbrances. All applica
tions to borrow from the permanent school fund shall be made to the audi
tor of the county in which the land is situated which it is proposed to mort
gage as security, who shall cause the proper appraisement to be made, and, 
if satisfactory, shall examine any abstract of title which the proposed bor
rower may submit, or he may cause an abstract to be prepared at such pro
posed borrower's expense. If the title is found to be perfect, and the lands 
unincumbered, he shall certify this fact and submit the application and all 
the papers connected therewith to the board of supervisors at its next meet
ing, regular or called, at which meeting the loan shall be approved or dis
approved. If the application is accepted, the auditor shall complete the 
contract by taking a note payable to the county, and a mortgage upon the 
lands securing the same, and certify the same to the treasurer, who shall 
pay over to the borrower the amount named in the note, less a fee of two 
dollars to be paid to the auditor for his services. The board may reject the 
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application for any good cause. And if it shall happen that a loan is made 
upon real estate which is in fact incumbered other than for taxes, the board 
of supervisors may, when necessary for the safety of the loan, appropriate 
out of any school fund on hand, if such incumbrance does not exceed one-
half the real value of the lands, so much as may be needed to take up and 
purchase the same, and may also at any meeting, by resolution, assign with
out recourse, upon payment of the amount due, any school fund note and 
mortgage to one holding a subsequent lien upon the mortgaged real estate. 
[C.73, §§ 1864, 1868-9, 1875; R., § 1984.] 

The board of supervisors has power over It is the duty of the auditor to preserve 
the management of the school fund, but the and safely keep the notes and mortgages, 
auditor has the custody of the securities and when he fails to do so without sufficient 
thereof: Madison County v. Tullis, 69-720. excuse he becomes liable on his bond: Ibid. 

S E C . 2851. Loans reported—examinat ion—addit ional security . 
Each loan made, when fully completed, shall be by the auditor reported to 
the board of supervisors, and a minute of such report shall be entered upon 
its records, and from time to time, and at least once a year, all loans, with 
the security given, shal l be carefully examined and repor t made to the 
board, which examination shal l be conducted by a member thereof, or some 
competent person selected by it. When a report shows tha t the security in 
a given case has for any cause depreciated so tha t it is no longer sufficient, 
or it appears tha t there was a prior incumbrance thereon which materially 
affects the value of the security, the board shall order the debtor to furnish 
additional security, and fix a reasonable time within which the same shall 
be given, and if the par ty so ordered fails to comply therewith for thirty 
days after service upon him of a copy of the order, the entire debt shall 
become due, and an action may be brought to enforce the collection thereof, 
and these provisions shall enter into and form a pa r t of all contracts of 
loans, whether incorporated therein in words or not. [C.73, §§ 1866, 1870; 
R., § 1985.] 

S E C . 2 8 5 2 . Renewal—limitat ion of action. When a loan has been 
made, and the box^rower desires to renew the same for one or more years, it 
may be done in the same manner as the loan was made in the first instance, 
but no new abstract, except a continuation of the same down to the time, 
nor examination of title prior to the original loan, nor new mortgage, need 
be given, unless the mortgage is to be given upon other lands. The time 
of payment, without further security, may be extended in writing, to be 
recorded as the original security was, and before maturi ty of the claim, 
when the board of supervisors for cause shall so order; but such extension 
of time shall not operate to release any security held, and lapse of time 
shall in no case be a bar to any action to recover any par t of the school 
fund, nor shall it prevent the introduction of evidence in such an action, any 
provision in this code to the contrary notwithstanding. [C. '73, §§ 1871, 
1879, 1880, 2542; R., § 1993.] 

The right to reborrow the principal must Where money intended to be given in 
be exercised under such regulations as the place of bail was paid to the sheriif, who was 
board of supervisors may establish by virtue not authorized to receive it, held that, upon 
of \ 2848. Such right cannot be set up as a a forfeiture of bail, such money did not be-
defense in an action for the principal sum, come a part of the school fund, and an action 
but may be enforced, if it exists, by action to recover the same would be barred by 
of mandamus against the auditor: Emmet lapse of time: State v. Farrell, 83-661. 
County v. Skinner, 48-244. 

S E C . 2 8 5 3 . Payments—accounts—sett lements . All payments to the 
school fund upon contracts, or loans of any other nature, shall be made to 
the treasurer of the county upon a certificate from the auditor showing the 
amount due; and the auditor shall, when the debt is paid, release any mort
gage or issue a certificate of purchase, as the case may be, and report the 
same to the board of supervisors at its next meeting, which report shall be 
carried into the records of the board. The auditor shall also keep in his 
office, in books to be provided for that purpose, an account to be known as 
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the "school fund account," in which a memorandum of all notes, mortgages, 
bonds, money, and assets of every kind and description which may come into 
his hands and those of the treasurer shall be entered, and separate accounts 
of principal and interest be kept; and the county treasurer shall keep a like 
account and record of all school funds coming into his hands. Settlements 
of such account shall be made with the board of supervisors at its January 
and June sessions, which settlements shall be recorded with the proceedings 
of the board. [C. 73, §§ 1867, 1876-7; R., §§ 1986, 1990-1.] 

The county auditor is not authorized to previously made payment of money collected 
receive money paid into the school fund: for the school fund to the auditor, held, not 
Mahaska County v. Searle, 44-492; Mahaska sufficient to relieve him from liability for a 
County v. Ruan, 45-328. subsequent payment, made in the same man-

Where, although money is paid to the ner, which did not reach the treasurer: Ma-
auditor, it appears that it was paid over by haska County v. Searle, 44-492. 
the auditor to the treasurer and thus came The auditor has no authority to release a 
into the treasurer's hands, the debtor will portion of the premises covered by a school-
not be required to pay again: Poweshiek fund mortgage upon the payment of the 
County v. Allen, 90-195. pro rata amount secured thereby: Madison 

The fact that the clerk of the court had County v. Kridler, 56-32. 

SEC. 2854. Suits—attorneys' fees—purchase on execution. When 
outstanding contracts for the sale of school lands or notes for money of the 
school fund loaned, or interest thereon, are due, the auditor shall by mail at 
once notify the debtor to make payment thereof within three months. If 
such debtor shall neglect to comply with such notice, the auditor shall 
report the same to the county attorney, who shall bring an action to recover 
the same, and. an injunction may issue for cause, without bond when so 
prayed, and there shall be allowed in the judgment, entered and taxed as a 
part of the costs in the case, a reasonable sum as compensation to plaintiff's 
attorney, not exceeding the amount as provided by law for attorneys ' fees. 
Ujxni a sale of lands under an execution founded upon a school fund claim or 
right, the auditor shall bid such sum as the interests of the fund require, 
and, if struck off to the state, it shall be thereafter treated in all respects the 
same as other lands belonging to saidiund. [18 G. A., ch. 12, § 5; C.'73, §§ 
1872-4.] 

The provision of this section as amended unconstitutional as referring to mortgages 
relating to attorney's fees pertains to the executed prior to its passage: Kossuth 
mere question of costs, and is therefore not County v. Wallace, 60-508. 

SEC. 2855. Lands bid in—losses—county liable for interest. When 
land has been bid in by the county under foreclosure proceedings, the county 
auditor shall at once notify the state auditor, who shall give the county 
credit for the amount of the original amount of the notes remaining unpaid. 
When a re-sale is made, and the state auditor through the county auditor 
has notice thereof, he shall charge the county with the full amount of re-sale, 
and if the land shall be purchased by a third party for a less amount than due, 
the loss shall be sustained by the county. County auditors shall on the first 
day of January report to the state auditor the amounts of all sales and re-sales 
of the sixteenth section, five hundred thousand acres grant and escheated 
estates made the year previous, who shall charge the same to the counties, 
with interest upon the same from the date of such sales or re-sales, at the rate 
of five per cent, per annum. He shall also on the first day of January charge 
up to each county having permanent school fund under its control, interest 
on the whole amount in said county, at the rate of five per cent., payable 
semiannually on the first day of January and July of the year following, 
and include it in the semiannual apportionment of interest collected for the 
year, which shall be taken as the whole sum due from each county. Any 
surplus collected over the five per cent, charged shall be paid into the county 
treasury. If any county fails to collect the amount of interest due the state, 
the deficiency shall be advanced from the county treasury. Any county 
delinquent in the payment of the state interest account shall be charged one 
par cent, per month on the amount delinquent, until paid. County auditors 
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shall, upon the first days of January and July, report to the auditor of state 
the amount of interest collected, which amount so reported shall be added 
to the semiannual apportionment of interest hereinbefore provided for. [23 
G. A., ch. 23, § 3; 18 G. A., ch. 12, § 3; C. 73 , §§ 1881-2, 1884.] 

S E C . 2 8 5 6 . T r a n s f e r of funds . When there are funds belonging to 
the permanent school fund in any county, amounting to one thousand dol
lars, tha t cannot be loaned, the county auditor may certify the fact to the 
auditor of state, who shall order a transfer thereof to some other county or 
counties, where in his opinion it can be loaned. Upon such transfer being 
made, he shall give the county making the transfer credit for the amount, 
and shall charge the county or counties to which the transfer is made with 
the amount transferred, and shall afterwards charge interest on the actual 
amount in possession of each county. [C.73, § 1883.] 

S E C . 2 8 5 7 . P e n a l t y a g a i n s t c o u n t y a u d i t o r . Any county auditor, 
failing or neglecting to perform any of the duties which are required of him 
by the provisions of this chapter, shall be liable to a penal ty of not less 
than one hundred nor more than live hundred dollars, to be recovered in an 
action brought in the district court by the board of supervisors, the judg
ment to be entered against the par ty and his bondsmen, and the proceeds to 
go to the school fund. [C. 73, § 1878; R , § 1992.] 

CHAPTER 17. 

OF THE STATE LIBRARY AND HISTORICAL COLLECTIONS. 

S E C T I O N 2 8 5 8 . B o a r d of t r u s t e e s — l i b r a r i a n — c u r a t o r — r e g u l a t i o n s . 
The state library shall be under the management and control of a board of 
trustees, consisting of the governor, judges of the supreme court, secretary 
of state, and superintendent of public instruction, of which the governor 
shall be president. They shall, on and after May the first, 1900, appoint 
a librarian, and a curator of historical collections who shall act as secretary 
of the board during its sessions relating to the historical department, and 
the board shall have full power to make and carry into effect such rules and 
regulations, not in conflict with law, for the management and care of the books, 
maps, charts, papers and furniture contained therein, and for the arrange
ment and safe keeping of the same, as it may think proper. And shall 
have the power to remove such officers, by a two-thirds vote of said board, 
for immorality, incompetency or inattention to their duties. The governor, 
in 1898, may appoint the l ibrarian and curator, to continue in office until 
May the first, 1900. [25 G. A., ch. 17, § 1; C.73, §§ 1885-6, 1890.] 

S E C . 2 8 5 9 . T a k i n g o u t b o o k s . Members of the general assembly 
and congress, judges of the supreme and federal courts, state officers, and 
when the supreme court is in session the at torneys of said court, shall be 
permitted, under proper restrictions, penalties and forfeitures, and upon 
executing a receipt therefor, to take from the library any books, save those 
which the trustees may determine ought not to be removed; but no book, 
map, char t or paper belonging to it shall at any time or under any authority 
be taken from the capitol building, except as hereinafter provided. [18 G. 
A., ch. 69, § 1; C. 7 3 , §§ 1887-8.] 

S E C . 2 8 6 0 . L i b r a r i a n — t e r m of office—bond. The librarian shall 
hold office for the term of two years, commencing on the first day of May 
in each even-numbered year, and until a successor shall be appointed and 
qualified. Before entering upon the duties of the office, he shall give a 
bond with good and sufficient sureties, in the penal sum of five thousand 
dollars, conditioned for the performance of all the duties required by law 
and for the observance of all the rules prescribed by the trustees, which 
shall be filed with and approved by the secretary of state. [C 73 , § 1890.] 
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S E C . 2881. Dut ies . The librarian shall have charge of the library, 
and shall give his personal attention to it, keep it open every day, except 
Sundays and legal holidays, during such hours as the trustees shall direct, 
and perform such other duties as shall be imposed upon him by law or 
prescribed by the rules and regulations of the trustees. [C.'73, §§ 1889-1891.] 

S E C . 2 8 6 2 . Catalogue. He shall label and catalogue the books of the 
l ibrary and additions thereto, as the trustees shall direct, and prepare for 
publication any such catalogue or supplementary catalogue as they may 
order, and publish the same. [C. 73, §§ 1892-3.] 

S E C . 2 8 6 3 . Report of books taken out b y m e m b e r s of l eg i s la ture . 
He shall report to the governor, five days before the adjournment of any 
session of the general assembly, the number of books taken out of the 
library by the members thereof, giving the names of all members that have 
any books at the date of such report , with the title and number of such 
book. [C.73, § 1894.] 

S E C . 2864 . F ines . All fines, penalties and forfeitures imposed by the 
rules and regulations of the l ibrary for any violation of the same may be 
recovered in an action in the name of the state and applied to the use of 
the library, under the direction of the trustees. [C.73, § 1895.] 

S E C . 2865 . Liabi l i ty for lost books. Any person injuring, defacing, 
destroying or losing a book shall pay to the librarian twice the value 
thereof; if it be one of a series, he shall be liable to pay the value of such 
series, and the librarian shall prosecute therefor, unless, within a reason
able time to be fixed by him, such person shall replace the book so injured 
or lost. [C.73, §1896.] 

S E C . 2866 . Reports b y l ibrarian. The librarian shall report to the 
trustees semiannually, or oftener if required, a list of books and other 
property missing from the library, an account of fines and forfeitures 
imposed and collected, the amount uncollected, a list of the accessions to 
the library since the last report, and all other information required by them. 
He shall also make a full and specific report biennially to the governor as 
required by law. [22 G. A., ch. 82, § 33; C. 73 , § 1897.] 

S E C . 2867 . Appropriat ion for l ibrary. The trustees may expend 
annually, in the purchase of new books or in binding or re-binding books 
already on hand, the sum of five thousand dollars, or so much thereof as 
may be needed, and said sum is annually appropriated for said purposes, to 
be paid out of any money in the state treasury not otherwise appropriated. 
[25 G. A., ch. 44; 20 G. A., ch. 191, § 3; 19 G. A., ch. 13; 19 G. A., ch. 113; 18 
G. A., oil. 194; C.73, § 1899.] 

S E C . 2868 . Assoc iate l ibraries . Any public, incorporated school or 
college library in the state may, upon compliance with the provisions of the 
rules prescribed by the board of trustees of the state library, become an 
associate library with the state library, and be entitled to all the privileges 
accorded by this act to associate libraries. I t shall be the duty of the state 
librarian to issue to any eligible library complying with such rules a cer
tificate of association, showing that such library has become an associate 
library. The associate relationship may be terminated at any time by a 
surrender of said certificate and the return of all books and other proper ty 
belonging to the state library, whereupon the state librarian shall re turn to 
such associate library any bonds or deposit held for the security of said 
books or other property. The associate relationship may also be terminated 
by a violation of such rules as may be prescribed by said board of trustees 
for the regulation and management of said associate libraries. [26 G. A., 
ch. 49, § 1.] 

SEC. 2869 . Reports of associate l ibraries. The librarian, committee 
or other persons having the management and control of said associate 
library shall make an annual report to the state l ibrarian of the names of 
its officers, trustees or managers, the number of volumes contained in such 
library, the number of volumes drawn therefrom during the preceding year, 
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and such other facts and statistics regarding the same as may be required 
by said state librarian. Such report shall be made at such time as may be 
fixed by the state librarian. Such associate librarian, committee or other 
persons aforesaid shall also report at once any changes made in the officers, 
trustees or management of such associate library during the year. [Same, 
§2.] 

SEC. 2870. Loans of books. Under such reasonable rules and regula
tions as may be prescribed therefor by said board of trustees and the state 
librarian, said state librarian, upon the requisition of such associate library, 
may lend to such associate library books or collections of books from the 
duplicate department of said state library, or from books especially procured 
for such purpose, or any books in the state library; but this section shall not 
authorize the removal of such books, pamphlets, papers, maps or documents 
as in the discretion of said board of trustees and the state librarian cannot, 
consistent with the best interests of the state library, be allowed to be taken 
therefrom; but all expense of transportation shall in all cases be paid by the 
associate library borrowing such book or other property. [Same, § 3.] 

SEC. 2871. Instructions. The officers, directors, managers or librarian 
of any such associate library shall be entitled to ask from the state librarian 
any needed advice or instruction as to buildings, furniture, equipment, man
agement, service, rules for readers, selections of books, buying, catalogu
ing, shelving, binding books, or other matter pertaining to the establishment, 
organization or administration of a public library. It shall be the duty 
of the state librarian to impart such advice or instruction, whenever so 
requested, consistent with his other duties. [Same, § 4.] 

SEC. 2872. Privileges forfeited. If the responsible officers or man
agers of any associate library shall disregard, violate or refuse to comply 
with such rules and regulations as may be made under the provisions of 
this chapter, such associate library shall be debarred the privileges herein 
granted. [Same, § 5.] 

SEC. 2873. Records, reports and regulat ions. The state librarian 
shall keep a complete record of such associate libraries and of the transac
tions therewith, and* shall include in his annual report a summary of the 
facts of public interest and value in relation thereto. It shall also be the 
duty of the state librarian to provide lists of the books, or collections of 
books, which may be thus available for such purposes, which shall be fur
nished upon application, together with such requisites, rules and regula
tions as may be prescribed for the obtaining and management of the same. 
[Same, § 6.] 

SEC. 2874. Loans to colleges or associations. Where no such library 
exists, and whenever twenty-five resident taxpayers petition therefor, such 
books, or collection of books, may be lent to any college, school, university, 
extension center, chautauqua circle, literary society, reading course, study 
club, or other association approved by the rules prescribed by said board 
of trustees of the state library, under such rules, securities and guarantees 
for the preservation, care, control and management of the same as may be 
prescribed by said board of trustees. [Same, § 7.] 

SEC. 2875. Curator of historical department . The curator of his
torical collections shall hold his office for six years and until his successor 
is appointed and qualified. It shall be his duty, under the direction and 
authority of the board of trustees of the state library, to collect and arrange 
books, maps, charts, public documents, manuscripts and other papers and 
materials illustrative of the history of the state in particular, and of the 
west generally; to procure from early pioneer settlers narratives of their 
experiences, exploits, perils and adventures; to procure facts and state
ments relative to the history, progress and decay of the Indian tribes, so as to 
exhibit as far as practicable the antiquities of the past; to procure books 
relating to the history and natural history of the state, and of the central 
region of the continent of which it forms a part; to subscribe for and pre-
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serve files of at least two papers in each county of the state containing the 
official publications, and cause the same to be bound at the end of every 
four years; to thoroughly catalogue all such collections for convenient 
reference, and biennially prepare for publication a report of all collections 
made under authority of this chapter. County histories and files of news
papers in the state l ibrary may, in the discretion of the board of trustees, 
be transferred to the library of the historical department. [25 G. A., ch. 
17, § 2; 24 G. A., ch. 56, §§ 1, 2.] 

S E C . 2876 . Collection of memoria l s and mementos . The curator 
shall, with the approval of the trustees, collect memorials and mementos 
of the pioneers of Iowa and the soldiers of all our wars, including portrai ts , 
specimens of arms, clothing, army letters, commissions of officers, and other 
military papers and documents. [24 G. A., ch. 56, § 3.] 

S E C . 2877 . E t h n o l o g y and archaeology. He shall also receive and 
arrange in cases, to be provided for that purpose, objects i l lustrat ive of the 
ethnology and prehistoric archaeology of this and surrounding states, all 
duplicate specimens to be divided as equally as possible between the uni
versity, agricultural college and normal school. [Same, § 4.] 

S E C . 2 8 7 8 . R o o m s for historical col lect ion. The custodian of the 
capitol, under the direction of the trustees of the l ibrary, shall provide 
rooms in the capitol for the historical collection as they may be needed 
therefor. The curator shall keep the rooms and collections open to the 
free inspection of the people during such hours each day, Sundays and legal 
holidays excepted, as the trustees of the l ibrary may direct, and Sunday 
afternoons during the sessions of the general assembly. [Same, §§ 5, 6.] 

S E C . 2879 . Appropriat ion for historical department . There is 
appropriated annually, for the support of the historical department, the sum 
of six thousand dollars, out of which shall be paid all of the expenditures of 
said department, all accounts to be audited by the executive council, after 
being approved by the trustees of the library. [Same, § 7.] 

S E C . 2 8 8 0 . Compensat ion of curator—expenses . The curator shall 
be paid an annual salary of twelve hundred dollars, and allowed such assist
ants , postage, stationery and incidental expenses as the t rustees may 
authorize. [Same, § 8.] 

S E C . 2881. Compensation of l ibrarian—assistants. The state libra
rian shall be paid an annual salary of twelve hundred dollars, and may 
employ for his aid one first assistant at an annual salary of six hundred dol
lars, one second assistant at an annual salary of five hundred dollars, and 
one third assistant at an annual salary of four hundred dollars. [24 G. A., 
ch. 60; 21 G. A , ch. 158; 20 G. A., ch. 191, § 4; 17 G. A., ch. 75; C. '73, § 3762.] 

CHAPTER 18. 

OP THE STATE HISTORICAL SOCIETY. 

S E C T I O N 2882 . Appropriation—objects . There is annually appro
priated for the support of the state historical society at Iowa City, in con
nection with and under the auspices of the university, out of any money in 
the state t reasury not otherwise appropriated, one thousand dollars, or so 
much thereof as may be needed, to be expended by that society in collect
ing, embodying, arranging, and preserving in authentic form, a l ibrary of 
books, pamphlets, maps, charts, manuscripts, papers, paintings, statuary, 
and other materials i l lustrative of the state and its history, to save from 
oblivion the memory of its early pioneers, to obtain and preserve narrat ives 
of their exploits, perils and hardy adventures, to secure facts and state
ments relative to the history, genius and progress or decay of our Indian 
tribes, to exhibit faithfully the antiquities and past and present resources 
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of the state, and to aid in the publication of such of the collections of the 
society as it from time to time regards of value and interest, to aid in bind
ing its books, pamphlets, manuscripts and papers, and in paying other nec
essary and incidental expenses of the society. [18 G. A., ch. 71; 0 . 7 3 , § 
1900; R., § 1959.] 

S K C . 2 8 8 3 . Board of curators—meetings . The board of curators of 
the society shall consist of eighteen persons, nine of whom shall be appointed 
by the governor, and nine elected by members of the society. Their term 
of office shall be two years, and they shall receive no compensation. The 
governor shall make his appointments on or before the last Wednesday in 
June in each even-numbered year, and the terms of the persons appointed 
shall commence on tha t day; and, at the annual meeting of the society in 
each odd-numbered year, the others shall be elected by ballot from the 
members of the society, for the term next ensuing, which annual meeting 
shall be held at Iowa City on the Monday preceding the last Wednesday in 
June. [C.73, §§ 1901, 1903.] 

S E C . 2 8 8 4 . Members . Members may be admitted to the society at any 
time under such rules as may be adopted by the board of curators. [C. 73, 
§ 1902.] 

S E C . 2 8 8 5 . Officers. The board shall appoint annually, or oftener if 
need be, a corresponding secretary, recording secretary, t reasurer and 
librarian from the members of the society outside of their own number, who 
shall hold office for one year, unless sooner removed by a majority vote of 
the board. Said officers shall hold the same position in the society as upon 
the board of curators, and their respective duties shall be determined by 
said board. No officer of the society or board shall receive any compensa
tion from the state appropriation thereto. [C. 73, § 1904.] 

S E C . 2886 . President . I t shall also appoint from its members a presi
dent, who shall be the executive head of the board, and hold office for one 
year and until his successor is elected. [C. 73, § 1905.] 

S E C . 2887 . E x e c u t i v e board. The curators, a majority of whom shall 
reside in the vicinity of the university, and five of whom shall constitute a 
quorum, shall be the executive board of the society, and have full power to 
manage its affairs. I t shall keep a full and complete account of all of its 
doings, and of the receipt and expenditure of all funds collected or granted 
for the purposes of the society, and shall annually report the same to the 
governor on or before the fifteenth day of August. [22 G. A., ch. 82, § 34; 
C.73, §1906.] 

S E C . 2 8 8 8 . Reports and documents furnished. Twenty copies of 
the reports of the supreme court and all other books and documents pub
lished by the state or upon its order shall be delivered to the society for the 
purpose of effecting exchanges with similar societies in other states and 
countries, and for preservation in its library, or other purposes of the 
society. [C. 73, § 1907.] ' 

i 



PART SECOND. 

PRIVATE LAW. 

TITLE XIV. 
OF RIGHTS OF PROPERTY. 

CHAPTER 1. 

OF THE RIGHTS OF ALIENS. 

SECTION 2889. Nonresident aliens—acquiring and holding real 
estate. Nonresident aliens, or corporations incorporated under the laws 
of any foreign country, or corporations organized in this country one-half 
of the stock of which is owned or controlled by nonresident aliens, are pro
hibited from acquiring title to or holding any real estate in this state, except 
as hereinafter provided, save that the widow and heirs and devisees, being 
nonresident aliens, of any alien or naturalized citizen who has acquired real 
estate in this state, may hold the same by devise, descent or distribution, 
for a period of twenty years; and if at the end of that time such real estate 
has not been sold to a bona fide purchaser for value, or such alien heirs have 
not become residents of this state, such land shall escheat to the state: pro
vided that nothing in this act contained shall prevent aliens from having or 
acquiring property of any kind within the corporate limits of any city or 
town in the state, or lands not to exceed three hundred and twenty acres 
in the name of one person, or any stock in any corporation for pecuniary 
profit, or from alienating or devising the same. The provisions of this 
chapter shall not affect the distribution of personal property, and shall 
apply to real estate heretofore devised or descended when no proceedings 
of forfeiture have been commenced. [26 G. A., ch. 104; 25 G. A., ch. 82; 22 
G. A., ch. 85, §§ 1, 2.] 

Bight of alien to own and hold prop- The act of 1858, respecting aliens (Rev., 
•erty: The provisions of Const., art. I, % 22, \\ 2488-2493), so far as it relates to personal 
that foreigners who are or may hereafter property, is probably only declarative of the 
become residents of the state shall enjoy the common law, and in this state, as at common 
same rights in respect to the possession, en- law, aliens are capable of acquiring, holding 
joyment and descent of property as native- and transmitting movable property in like 
born citizens, does not change the common- manner as citizens: Ibid.; Greenkeld, v. MOT-
law rule as to nonresident aliens, and a rison, 21-538. 
resident alien, to take advantage of its pro- It is within the power of the state to de-
visions, must be such at the time of descent clare and regulate the property rights of 
<sast: Stemple v. Herminghouser, 3 G. Gr., 408. aliens with respect to property within the 

But this provision does not restrict the state: Estate of Gill, 79-296. 
power of the legislature to extend the same Taking by descent or devise: Prior to 
privileges to other foreigners than those the adoption of the state constitution of 1846 
named: Purczell v. Smidt, 21-540. the common-law rule was in force, and al-

It confers upon resident aliens the right though it was then provided by statute that 
to transmit as well as to acquire real prop- real property should descend in equal shares 
erty by descent: Ibid. to the children, nevertheless an alien child 

At common law an alien could not acquire had no inheritable blood and could not take 
real estate by purchase so as to convey a by descent; and the subsequent constitutional 
good title to his vendee: Ibid. provision above referred to only changed the 

62 
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rule as to aliens who were aliens at the time 
of descent cast: Stemple v. Herminghouser, 3 
G. Gr., 403; Krogan v. Kinney, 15-242. 

Also, held, that the provisions of the Re
vision above referred to were intended to ap
ply only to residents in this state or the 
United States, except in the single instance 
of a devise by will to a nonresident alien 
who should afterwards become a resident; 
Krogan v. Kinney, 15-242; Bheim v. Bobbins, 
20-45. 

Such provision giving aliens, wherever 
resident, the right to take or acquire prop
erty by bequest or devise, upon condition, 
in case of nonresidents, that they shall be
come residents of this state, was retrospec
tive as well as prospective- Purczell v. Smidt, 
21-540. 

The judges of the court were divided on 
the question as to the capacity of a nonresi
dent alien so acquire real estate in this state 
by descent under the statutory provisions 
above referred to: Qreenheld v. Stanforth, 21-
595. 

Such statutory provisions gave aliens resi
dent in the United States who had declared 
their intention of becoming citizens, and all 
aliens resident in this state, the right to ac
quire real property by descent or purchase, 
the word purchase meaning acquisition by 
bargain and sale for a consideration; and this 
provision was prospective: Purczell v. Smidt, 
21-540. 

This statutory provision also gave every 
alien, wherever resident, the right to ac
quire real estate by bargain or sale from 
persons holding an absolute title, provided 
he in good faith sold the same within ten 
years to a person capable of holding an ab
solute title. And the heirs at law of the non
resident alien purchaser took a valid title 
subject to the same necessity of selling. 
This provision was retrospective: Ibid. 

Subsequently to this decision the court 
united in adhering to the doctrine that 
under the statutory provision referred to a 
nonresident could not inherit: Brown v. 
Pearson, 41-481. 

Under the statutory provisions just re
ferred to, under which it was decided that 
an alien nonresident could not take lands 
in this state by inheritance, held, that the 
nonresident alien heirs of such owner could 
not inherit any share of such property, but 
that the whole would pass to heirs who were 
resident citizens of the state: King v. Ware, 
53-97. 

Under these provisions an alien resident 
could take nothing by will unless subsequently 

to the making of the bequest, he became 
a resident: Ware v. Wisner, 4 McCrary, 66. 

Dower: The provisions of the Revision 
gave an alien married woman the same 
rights of dower as if a resident, provided 
her husband was capable at the time of his 
decease, of holding an absolute title to lands 
in this state: Purczell v. Smidt, 21-540. 

Granting of lands to: The disposal of 
the public land within the state being ex
pressly reserved to the United States, a 
grant by the United States to an alien will 
confer upon him an inheritable estate: King 
v. Ware, 53-97. 

TXnder present statutes: A resident alien 
cannot inherit through his father living, who 
is a nonresident alien, from an uncle or a 
brother who at the time of his death was 
also a resident alien. This statute deprives 
the father in such case of the right to in
herit but does not confer such right upon 
the son: Furenes v. Mickleson, 86-508; Opel v. 
Shmip, 69 N. W., 560. 

Inheritance from a brother is direct and 
will not be cut off by the fact that the 
parents, previously deceased, were nonresi
dent aliens: Wilcke v. Wilcke, 71 N. W., 201. 

The exception as to "widow and heirs of 
aliens" in the original act, by which, as 
here, such widow and heirs might take and 
hold for a limited time, held applicable to 
widow and heirs of resident as well as non
resident aliens, as to land already acquired: 
Easton v. Huott, 64 N. W., 408. 

Relatives who cannot inherit by reason 
of alienage may still be "heirs" within the 
meaning of that term as used in a will: 
Furenes v. Severtson, 71 N. W., 196. 

Under provisions of 22 G. A., ch. 85, \ 2, 
by which a nonresident alien might acquire 
land to the extent of three hundred and 
twenty acres provided that within five years 
"from the date of purchase" he place the 
same in the actual possession of a relative ' 'of 
such purchaser," etc., held, that acquisition 
by purchase included a devise or any method 
of acquisition other than by operation of 
law: Bennett v. Hibbert, 88-154; Opel v. Shoup, 
69 N. W., 560; but not descent: Burrow v. 
Burrmo, 67N.W.,287. 

Effect of treaty: Disabilities imposed 
upon aliens as to the ownership of property 
will be invalid so far as they conflict with 
provisions in treaties made by the United 
States with foreign governments in respect 
to the rights of subjects of such governments: 
Opel v. Shoup, 69 N. W., 560; Wilcke v. Wilcke, 
71 N. W., 201; Boehrel v. Hillmer, 71 N. W., 
204. 

SEC. S890. Holders of liens. The provisions of this chapter shall 
not prevent the holder of any lien upon or interest in real estate, acquired 
before or after the date mentioned in the last section, from taking or hold
ing a valid title to the real estate in which he has such interest, or upon 
which he has such lien; nor shall it prevent any nonresident alien enforc
ing any lien or judgment for any debt or liability which may have been 
created subsequently to said date, or which he may hereafter acquire, nor 
from becoming a purchaser at any sale by virtue of such lien, judgment or 
liability, if all real estate so acquired shall be sold within ten years after 
the title shall be perfected in such alien under such sale. Any real 
estate owned or held by any nonresident alien, as provided in this and the. 
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preceding sections and not disposed of as therein required, shall escheat to 
the state. [22 G. A., ch. 85, § 6.] 

SEC. 2891. Escheat. The county attorney of any county in which any 
real estate subject to escheat is situated shall proceed by petition in the 
name of the state against the owner thereof. The court shall hear and 
determine the issues presented in said petition, and declare such real estate 
escheated, or dismiss the petition, as the facts may require. When such 
escheat is decreed by the court, the clerk shall notify the governor that the 
title to such real estate is vested in the state by the decree of said court, 
and present to the auditor of state a bill of the costs incurred by the county 
in prosecuting such action, under his official certificate and seal, who shall 
issue a warrant payable to said clerk, drawn on the state treasurer, to pay 
the costs so incurred. Any real estate, the title to which shall be acquired 
by the state under the provisions of this chapter, shall be sold in the manner 
provided for the sale of school lands, and the proceeds of such sales shall 
become a part of the permanent school fund. [Same, § 3.] 

SEC. 2892. Proceedings. Any citizen of the state, knowing of lands 
which have escheated under the provisions of this chapter, may file a 
motion or petition in the district court, praying an order directing the 
county attorney to commence the proceeding provided for in the preceding 
section; and if, after hearing such proofs as may be offered, it finds there is 
reasonable ground to believe that any land has escheated, shall direct the 
county attorney to proceed as provided in this chapter. If in any such case 
the county attorney is adversely interested, the court may appoint an 
attorney to prosecute such action, and fix a reasonable attorney's fee there
for, to be paid as other costs in the case. 

SEC. 2893. Limitation. No action for the recovery of real estate, the 
title to which is acquired by the state under the provisions of this chapter, 
shall lie, after the execution and recording of a patent or conveyance thereof 
by the state, unless such action shall have been commenced within five years 
after the title became vested in the grantee of the state; but a minor or 
person of unsound mind shall have the right to bring an action therefor at 
any time within five years after his disability ceases. The defendant in any 
action brought under the provisions of this chapter, if the decree is for the 
plaintiff, shall be entitled to the benefit of the provisions of this chapter 
relating to occupying claimants. [22 6 . A., ch. 85, § 4.] 

CHAPTER 2. 
O F TITLE IN THE STATE OR COUNTY. 

SECTION 2894. Conveyance. When it becomes necessary, to secure the 
state or any county or other municipal corporation thereof from loss, to 
take real estate on account of a debt by bidding the same in at execution 
sale or otherwise, the conveyance shall vest in the grantee as complete a 
title as if it were a natural person. [C. '73, § 2910.] 

SEC. 2896. Bidding in at execution sale. Such real estate shall be 
bid in, if for the state, by the attorney-general, if for the county, by the 
county attorney, and if any other municipal corporation, by its attorney or 
agent appointed for that purpose, the proceeds of any such real estate, 
when sold, to be covered into the state, county or municipal treasury, as the 
case may be, for the use of the general or the special fund to which it right
fully belongs. [C.73, § 1911.] 

SEC. 2896. Amount of bid. When real estate is sold as above pro
vided, the fair and reasonable value shall be bid therefor, unless in excess 
of the judgment, interest, costs and accruing costs, in which case the bid 
shall be for such sum only. [C. 73, § 1912.] 
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SEC. 2897. Costs and expenses. In all cases in which the state 
becomes the purchaser of real estate under the provisions of this chapter, 
the costs and expenses attending such purchases shall be audited and allowed 
by the executive council, and paid out of any money in the state treasury 
not otherwise appropriated, upon the auditor's warrant, and charged to the 
fund to which the indebtedness belonged upon which such real estate was 
taken. If the real estate is purchased by a county, the costs and expenses 
shall be audited by the board of supervisors and paid out of the county 
treasury, upon a warrant drawn by the auditor on the treasurer, from the 
fund to which the debt belonged upon which said real estate was purchased. 
If the real estate is purchased by any other municipal corporation, then the 
costs shall be audited and paid by it in the same manner as other claims 
against it ai-e audited and paid. [C'73, § 1913.] 

SEC. 2898. Management by executive council. When the title to 
any real estate is vested in the state under this chapter, the executive coun
cil shall have the management and control thereof; may lease the same, 
while sc owned, upon such terms and for such rental as it shall deem for 
the best interests of the state, and such rents shall be paid into the state 
treasury and credited to the fund to which the debt belonged upon which 
it was taken. It shall keep all valuable buildings thereon insured against 
loss by fire and lightning in some responsible insurance company in the name 
of the state, and the premiums therefor shall be paid out of the fund to 
which such real estate belongs, on the order of the said council and war
rant of the state auditor drawn thereon; it may sell the same for such sum 
and upon such terms as to it seems best, and for any deferred payments of 
the purchase price thereof it may take such adequate security as it sees 
proper, and the proceeds of such sales shall be paid into the state treasury, 
and credited to the fund to which such real estate belonged; it shall cause 
to be executed by the governor, and attested by the secretary of state, such 
contracts, patents or other instruments as may be necessary to complete 
such sales or leases, and take such notes, mortgages and other securities in 
relation thereto as may be proper, running to the state. [C. '73, §§ 1914-16, 
1919.] 

SEC. 2899. By board of supervisors. When a county holds such real 
estate, it shall be controlled, managed and sold by the board of supervisors, 
and while so held may be leased upon such terms as may seem for the best 
interests of the county, and all rents received therefrom shall be paid into 
the county treasury and credited to the fund to which the debt belonged 
on which such real estate was taken; the board shall keep any valuable 
buildings thereon insured in some responsible insurance company, and cause 
the premiums therefor to be paid by directing the auditor of the county to 
draw his warrant on the treasurer therefor, which shall be paid out of the 
fund to which the debt belonged on which the real estate was taken; it »hall 
have power to sell and convey any such real estate for such price and 
upon such tenus as to it seems for the best interest of the county, take such 
portion of the purchase price in cash as to it seems best, and notes secured 
by mortgage on the same or other real estate for the residue, or other ade
quate security, in its discretion, payable to such county, and the proceeds of 
such sales shall be paid into the county treasury and credited to the fund to 
which the debt belonged on which such real estate was taken. Any such 
lease or sale shall be made by resolution in writing, regularly adopted by 
said board, and spread upon its minutes, with the yea and nay vote by which 
the same was adopted, and the date thereof; such resolution shall show 
the price paid for such real estate in case of sale, and the rental in case 
of lease, and give the description thereof; and a transcript of such resolu
tion and action of the board thereon, including the yea and nay vote on its 
adoption, certified by the county auditor and under the seal of said board, 
shall be sufficient to pass the title or leasehold of such real estate to the 
purchaser or lessee, and such transcript shall be entitled to be recorded in 
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the same manner and with the same effect as a deed executed by a natural 
person. [C. 73, §§ 1914-19.] 

SEC. 2900. In other cases. In case property is thus purchased by any 
other municipal corporation as contemplated in this chapter, the power of 
control and disposal thereof shall be vested in the governing board or body 
of such corporation, to be exercised substantially and as nearly as may be 
in accordance with the provisions of the preceding section. 

CHAPTER 3. 
OF PERPETUITIES AND GIFTS. 

SECTION 2901. Disposition of property. Every disposition of prop
erty is void which suspends the absolute power of controlling the same, for 
a longer period than during the lives of persons then in being, and twenty-
one years thereafter. [C'73, § 1920; R., § 3199.] 

A lease for nine hundred and ninety-nine "Where it was claimed that a devise was 
years held not invalid under this section: void because in violation of the terms of this 
Todhunterv. Des Moines I. &M.B. Co., 58-205. section, but it appeared that the terms of 

A lease of railroad property for one hun- the will had not resulted in a violation of the 
dred years does not render invalid a subse- law, held, that the court would not imagine 
quent mortgage of the lessor's'interest: First improbable contingencies which have never 
Nat. Bank v. Sioux City Terminal B. &W. Co., happened in order to defeat testator's will: 
69 Fed., 441. Jordan v. Woodin, 61 N. W., 948. 

This section is intended as a provision Where by the provisions of a will the title 
against perpetuities, and it is not to be given to property was vested in trustees, the prop-
an essentially different construction from erty to be used by them as directed for the 
that which has long been recognized as the benefit of the cestui que trust and no provi-
lawof England: Phillips v. Harrow, 61N. W., sion was made for the ultimate disposition of 
434. the property, held, that on the death of the 

Therefore, if the estate has vested, the cestui que trust her heirs or representatives 
fact that it is subjected to a trust whieh is to would become entitled absolutely to the prop-
continue for a longer time than contemplated erty and that therefore the provisions in the 
by this section, is immaterial. The statute will were not in violation of this section: 
applies to the vesting of the estate and not Meek v. Briggs, 87-610. 
to its continuance after it has vested: Ibid. This section applies to personal as well as 

In general the rule of perpetuities does real property: Ibid. 
not apply to devises for charitable purposes: 
Ibid. 

SEC. 2902. Churches may lease—taxation. Church organizations, 
occupying real property granted to them by the territory or state, may lease 
the same for business purposes, and occupy other real property with their 
church edifices, but all of the income derived from such leased real property 
shall be devoted to maintaining the religious exercises and ordinance of the 
church to which the grant was originally made, and to no other purpose; 
and such churches and their affairs shall remain in the control of boards of 
trustees regularly chosen in accordance with their charters; but real prop
erty so leased shall in all cases be subject to taxation, the same as the real 
property of natural persons. [C. 73, § 1921.] 

SEC. 2903. Property in trust. A gift, devise or bequest of property, 
real or personal, may be made to the state, or to any county or other munic
ipal corporation, to be held in trust for and applied to any specified purpose 
within the scope of its authority, but the same shall not become effectual to 
pass the title in such property unless accepted by the executive council in 
behalf of the state, or the governing board or body in behalf of a municipal 
corporation, as the case may be. [26 G. A., ch. 66, § 1; 25 G. A., ch. 108, § 
2 ; C 7 3 , §1387.] 

SEC. 2904. Acceptance. If gifts are made to the state or a county or 
municipal corporation in accordance with the preceding section, for the benefit 
of an institution thereof, the property, if accepted, shall be held and man-
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aged in die same way as other property of the state, county or corporation 
acquired for or devoted to the use of such institution; and any conditions 
attached to such gifts shall become binding upon the state, county or corpo
ration upon the acceptance thereof. [26G. A., ch. 66, § 2;25 G. A., ch. 108, § 4.] 

CHAPTER 4. 

OF THE TRANSFER OF PERSONAL PROPERTY. 

SECTION 2905. Conditional sales—recording. No sale, contract or 
lease, wherein the transfer of title or ownership of personal property is 
made to depend upon any condition, shall be valid against any creditor or 
purchaser of the vendee or lessee in actual possession obtained in pursuance 
thereof, without notice, unless the same be in writing, executed by the 
vendor or lessor, acknowledged and recorded the same as chattel mortgages. 
[C. 73, § 1922.] 

Prior to the passage of the act embodied 
in this section it was held that if the pur
chaser of personal property acquired posses
sion under such a sale, but failed to acquire 
title by reason of failure to comply with the 
conditions on which the sale was to become 
absolute, the purchaser from him, although 
in good faith and without notice, acquired no 
title to the property as against the original 
owner unless the original transaction was 
fraudulent: Bailey v. //ant's, 8-331; Robinson 
v. Chapline, 9-91; Bilker v. Hall, 15-277; Mose-
ley v. ¡Shattuck, 43-540: National Cash Beyister 
Co. v. Maloncy, 64 N. W., 618. 

Therefore, held, that where property was 
delivered to vendee under a contract reserv
ing to the vendor the title in the property 
until paid for, the vendee had a claim 
thereon prior to that of an assignee for the 
benefit of creditors, at least in a case where 
the assignee had actual knowledge of the 
conditions of the sale: Warner v. Jameson, 
52-70. 

It was doubtless to prevent the injustice 
that parties were sometimes enabled to prac
tice under the rules established by these 
cases that this statutory provision was en
acted. To bring a case within this statute 
and take it out of the former rule there must 
be a purchaser from or creditor of the ven
dee who, at the time his intercut in the prop
erty accrued, had neither actual nor con
structive notice of the interest reserved in 
the vendor by the condition of the contract, 
and the vendee must, at the time the inter
est accrued, have been in actual possession 
under the contract. Therefore, where the 
vendee was not in actual possession of the 
property, but it was still in the possession 
of a common carrier, through whom it had 
been shipped to the vendee, lield, that the 
provisions of the statute were not appli
cable: Warner v. Johnson, 65-126. 

The statute is intended to prevent the in
justice to subsequent purchasers which would 
result by reason of the transfer of the posses
sion of property by way of sale with a secret 
reservation of the title in the seller, and 
f T protect not only the original purchaser 
V't purchasers from him; therefore where 

the purchaser under the conditional sale 
transferred to another purchaser who had 
knowledge of the condition under which he 
held the property but the second purchaser 
sold to a third who paid consideration with
out notice of the condition attached to the 
title, there being no record of the conditional 
sale, held, that such third purchaser would 
be protected in accordance with the intention 
of the statute the same as though he had 
purchased directly from the first purchaser 
under the conditional sale: National Cash 
Beyister Co. v. Moloney, 64 N.W., 618. 

The absence of notice, etc., does not ren
der the sale Invalid as to creditors and 
others. It is only the condition that is void: 
rash v. Weston, 52-675. 

Where one sold a wind-mill to a railroad 
company on condition that the seller should 
retain possession, and it was not alleged 
that the contract under which the sale was 
made was in writing, held, that the presump
tion was that it was not in writing, and was 
not valid against creditors without notice: 
Taylor v. Burlington, C. B. & N. B. Co., 4 
Dillon, 570, 580. 

Mortgagees are creditors within the pro
tection of the statutory provision above re
ferred to: Ibid. 

A conditional sale, although not binding 
as to subsequent creditors because not in 
writing or recorded, is nevertheless the tak
ing of security so as to defeat the right of a 
mechanic's lien: Ibid. 

A mortgage covering after acquired prop
erty does not take priority over the claim 
of a vendor under a conditional sale of prop
erty which comes within the scope or the 
description in the mortgage: Manhattan 
Trust Co. v. Sioux City Cable B. Co., 76 Fed., 
658. 

Where a horse power corn sheller was 
sold and delivered under a conditional sale 
with reservation of title in the seller till the 
purchase price should be paid and was left 
for a time on the premises of another, whore 
the sheller had been in use by the purchaser, 
and subsequently was taken and operated by 
another person as the agent of the purchaser, 
held, that the sheller continued in the pos-
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session of the purchaser in such sense as to 
render the conditional sale invalid as against 
an attachment levy made without actual 
notice thereof: Vorse v. Loomis, 86-522. 

This statutory provision is applicable in 
favor of execution or attaching creditors, but 
not in favor of a general creditor or a prior 
mortgagee: Myer v. Car Co., 102 U. S., 1. 

Where a contract of sale is to be fully ex
ecuted by both parties at a subsequent time, 
and until fully executed the title to the prop
erty is not to pass, the fact that the intended 
vendee gains possession of the property does 
not bring the case within the statutory pro
vision: Budlong v. Cottrell, 64-234. 

Where a party has possession of property 
under a contract of conditional sale, by the 
terms of which the ownership of the prop
erty is not to be vested in him until it is paid 
for, such contract or conditional sale will be 
invalid as against a purchaser having no 
notice thereof, it not being acknowledged 
and recorded: Moline Plow Co. v. Braden, TI
KI . 

Where property was in the possession of 
a party on trial, with the agreement that at 
the expiration of a certain time he should 
have the privilege of buying, if satisfactory, 
held, that until the expiration of that time 
there was no conditional sale or contract such 
as would render the property liable for his 
debts; that the "contract" referred to in the 
statutory provision is one creating the rela
tion of vendee or lessee: Mowbray v. Cady, 
40-604. 

It is competent to show by parol evidence 
that a written lease of a sewing machine, 
providing for perodical payments, is part of 
a transaction in which it was contemplated 
that upon completion of payments the title 
should vest in the lessee, and such transac
tion would constitute, therefore, a condi
tional sale, which cannot be enforced against 
a purchaser or lienholder without notice, in 
the absence of the execution and recording 

of a written instrument evidencing such 
transaction: Singer Sewing Machine Co. v. 
Holcomb, 40-33. 

One who has had possession of a sewing 
machine under lease, with contract to be
come its owner upon fulfillment of certain 
conditions which have not been performed, 
cannot maintain replevin to recover posses
sion as against the original owner: Hunt v. 
Winkel, 55-623. 

The delivery of property by a vendor to a 
vendee with the understanding that the 
vendee may, if he sees fit, make use of the 
property in exchange, coupled with a condi
tion that the vendor shall not lose his title 
to such property until payment is made, is a 
conditional sale within the provisions of this 
section although there is no obligation on 
the part of the vendee to accept and pay for 
the property unless he makes use of it in 
such exchange. Such a transaction is not a 
mere bailment: Wright v. Barnard, 89-166. 

The statutory provision does not apply to 
a transaction in which property is placed by 
the principal in the hands of his agent for 
disposition, no transfer of the title being 
made, and in such case a purchaser from the 
agent without knowledge of the agency is 
not protected: Condole v. Lynch, 45-84. 

Where lumber was shipped to a person to 
be sold by him in his; own name, as agent, he 
to receive, as compensation for his services, a 
share of the profits, held, that until a sale 
was made there was no transfer of the prop
erty from the original owner, and that after 
the sale the title passed to the purchaser, 
and that the transaction was not a condi
tional sale to be recorded in order to be valid 
as against a purchaser without notice: 
Crooker v. Brown, 40-144. 

This section is not retrospective and does 
not apply to conditional sales made before it 
took effect: Knoulton v. Bedenbaugh, 40-114; 
Moselcy v. Shaltuck, 53-540. 

No sale or mortgage of SEC. 2906. Sales or mortgages—recording, 
personal property, where the vendor or mortgagor retains actual possession 
thereof, is valid against existing creditors or subsequent purchasers, without 
notice, unless a written instrument conveying the same is executed, acknowl
edged like conveyances of real estate, and filed for record with the recorder 
of the county where the holder of the property resides. No incumbrance 
of personal property which may be held exempt from execution by the head 
of a family, if a resident of this state, under the provisions of law, shall be 
of any validity as to such exempt property only, unless the same be by writ
ten instrument, and unless the husband and wife, if both be living, concur 
in and sign the same joint instrument. But incumbrances on the property 
sold, given to secure the purchase price, need only be signed and acknowl
edged by the purchaser. [26 G. A., ch. 84; C. 73, § 1923; R., § 2201; C. '51, 
§ 1193.] 

Change of possession: A change in the 
" actual possession," which will be sufficient 
under the statute to render the mortgage 
valid as to third persons without recording, 
must be something to indicate the change of 
ownership; if the property be left with the 
seller, whose relations to it continue un
changed, so far as the world may know from 
the acts of the parties, the possession will be 
regarded as continuing in him: Boothby v. 
Brown, 40-104; Sutton v. Ballou, 46-517; 

Hickok v. Buell, 51-655; McAfee v. Busby, 69-
328. 

Therefore, held, that where cattle were 
bought and separated from others on the 
range and then left with the balance of the 
herd in care of the same party to be herded, 
there was not such change of possession as to 
constitute a notice to creditors and pur
chasers, and the transaction was void as to 
them: Sutton v. Ballon, 46-517. 

The possession of the person claiming 

/ ()^"± 
/J ¡s t 

•1.-7-



984 
§ 2906 TRANSFER OF PERSONAL PROPERTY. Tit. XIV, Ch. 4. 

personal property, as against a subsequent 
purchaser, must be visible, apparent and 
actual to strangers to the transaction: Hors-
Icy v. Hairsine, 77-141. 

Therefore, where colts were purchased 
by defendant from his mother, but left in 
her possession on her farm, held, that the 
circumstances of the sale were not such as 
would indicate to a stranger that a change 
of ownership had takes place, and held also, 
that a failure to submit that question to the 
jury was prejudicial error: Ibid. 

Where a sewing machine was sold to B. 
and put in his house and by him sold to 
plaintiff, his servant, who allowed it to re
main there, held, that in the absence of a 
recorded bill of sale such transfer would not 
be valid against a creditor: Hickok v. Buell, 
51-655. 

Under this section actual possession 
means a true, real, genuine, positive and 
certain possession, and not a virtual or theo
retical possession. The mortgagor is in 
actual possession when he retains the prop
erty under his immediate personal super
vision and control, though he employs others 
to aid in that control; but when the prop
erty is intrusted to the custody and control 
of another, although such person be his 
agent, if it is without the immediate per
sonal supervision of the mortgagor, then the 
actual possession is in that other and not in 
the mortgagor, and in such case the mort
gage will be valid without recording: King 
v. Wallace, 78-221. 

Where plaintiff sought to recover posses
sion of certain personal property under a 
chattel mortgage, and defendant's claim to 
the property was based on a chattel mort
gage of prior date given by the plaintiff's 
mortgagor, and it was claimed that the first 
mortgage was invalid because the property 
had not changed possession at the time the 
mortgage was given to plaintiff, lield, that as 
the question as to change ©f possession was 
being tried, defendant's mortgage was prop
erly admitted in evidence: liansley v. Van 
Alstyne, 81-476. 

Where an arrangement was made between 
father and son. by which the father was to 
assume the son s debts and take the stock of 
the son's business, but the son remained in 
possession and carried on the business the 
same as before, held, that defendant, who ac
quired rights with reference to the property 
without knowledge of such arrangement, was 
not affected by such transfer: Mcintosh v. 
Wilson, 81-339. 

A party not having actual possession of 
property of which he becomes owner by bill 
of sale should cause the bill of sale to be ac
knowledged and recorded as a protection 
against other persons acquiring claims on the 
property: McMurray v. Hughes, 82-47. 

If the property sold was in the possession 
of the seller just before the sale, and no in
strument evidencing the sale is pronerly re
corded, evidence as to what there was after
wards to indicate a change of possession 
should go to the jury: Wessüs v. McCann, 85-
424. 

The use of the term "actual possession" 
implies that a change of possession sufficient 

to constitute a delivery and pass the property 
as between the parties may not be sufficient 
to impart notice to others. To take a case 
out of the statute, something must be done 
to impart such notice. Therefore, where 
there was a sale of a field of corn standing on 
the farm of the vendor, the vendee not tak
ing immediato charge of the corn nor con
trol of the field, held, that the vendor retained 
actual possession within the meaning of the 
section: Smith v. Champney, 50-174; Nuckolls 
v. Pence, 52-581. 

In the absence of a recorded instrument 
of conveyance, there must be a change of 
actual possession of such nature as will im
part notice: Harris v. Pence, 61 N. W., 927; 
McKay v. Clapp, 47-418. 

The statute requires such transfer of do
minion over the property as to imply notice 
to persons dealing with reference to the prop
erty that the title has been transferred; or 
such possession as will put such persons in 
possession of facts leading to inquiry as to 
the ownership. The possession need not nec
essarily be such as to imply notice to the 
public generally, but it is sufficient if it Im
plies notice to those who intend to purchase 
the property or deal with reference to it: 
Deere v. Needles, 65-101. 

The question of possession of property in 
any case must of necessity depend upon its 
peculiar facts. All articles of personal prop
erty cannot be subject to the dominion and 
control of the owner in the same manner and 
to the same extent. When the owner exer
cises control over the property in the manner 
and to the extent usual in case of property of 
like character, and holds possession over it 
to the extent to which it is capable of being 
possessed according to the ordinary manner 
of using and handling such things, it is to be 
regarded as in his legal possession: Pope v. 
Cheney, 68-563. 

Therefore, where the purchaser of corn in 
the crib was given formal possession thereof 
by the seller, who proceeded to nail up open
ings in the crib, held, that there was a suffi
cient change of possession under the statu
tory provision: 1 bid. 

An instrument assigning a judgment need 
not be recorded to be valid as to third par
ties. The chose in action so assigned cannot 
be regarded as in the possession of the as
signor at the time of the transfer, or as re
tained in his possession afterward: Howe v. 
Jones, 57-130. 

Not necessary where property is in the 
hands of third persons: Where the property 
is not in the actual possession of the mort
gagor or vendor, or in his custody so that 
there may be manual delivery, an actual de
livery is not necessary to the validity of the 
transaction. If the property is placed in the 
power of the purchaser that is sufficient: 
Barroxes v. Harrison, 12-588. 

Where personal property is not in the 
possession of the vendor, but in that of a third 
party, the statutory provision requiring a 
change of possession or notice to render the 
sale valid as to creditors or purchasers does 
not apply: Case v. Burrows, 54-679. 

If the property at the time of the sale or 
mortgage is in the possession of a lessee, and 
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remains in his possession, the vendor does 
not retain the ' 'actual possession" of the 
property, so as to render recording necessary: 
Thomas v. Ilillhouse, 17-67. 

So held, also, where the goods were in the 
hands of a common carrier: Alsberg v. Latta, 
30-442. 

The requirements of the statute are not 
applicable where a mortgagor does not have 
actual possession of the property nor retain 
it after the mortgage; so held with reference 
to an assignment of money and notes: Dor-
sey v. Banks, 88-595. 

Where the property at the time of the 
sale is in actual possession of a third person 
as lessee or the like, a sale without notice 
and without change of possession is valid, 
and i t is wholly immaterial in such cases 
whether or not the owner has the right to 
the immediate possession: Campbell v. Ham
ilton, 63-293. 

Where a landlord assigned his lease to 
his creditor, who thereupon became entitled 
to the landlord's share of the crops on the 
premises, held such assignment was valid 
without record as to creditors and purchas
ers from the assignor without notice of the 
assignment, there being no retention of 
possession by the landlord: Lufkin v. Preston, 
57-28. 

Retention of possession by mortgagor 
not fraudulent: The retention of the mort
gaged property by the mortgagor does not, 
as matter of law, render the mortgage fraud
ulent and void: Torbert v. Hayaen, 11-435; 
Jessupv. Bridge, 11-572; Fromme v. Jones, 13-
474: Wîlhélmi v. Leonard, 13-330; Smitii v. 
McLean, 24-322, 330. 

Possession retained by vendor or mort
gagor after recording the instrument is 
strictly lawful and not fraudulent or a badge 
of fraud, unless such retention is a part of 
the consideration of the sale: Jordan v. Len-
drum, 55-478. 

To make a bill of sale, duly recorded, 
valid as against subsequent purchasers as 
contemplated by statute, it is not necessary 
that it contain any express stipulation that 
the vendor is to retain possession of the 
property. Being recorded, the instrument 
is to have the same effect as if accompanied 
by actual delivery: Kuhn v. Graves, 9-303. 

The mere retention of the possession of 
personal property by the mortgagor thereof, 
when the mortgage is duly recorded, is no 
longer either per se fraudulent or a badge of 
fraud in law, although it may be a circum
stance with others to prove fraud in fact: 
Hughes v. Cory, 20-399. 

The right given by statute to the mort
gagor to retain possession of personal prop
erty implies the right to a reasonable use 
thereof, especially when the act of using 
does not necessarily consume it: Ibid. 

Right to sell in ordinary course of trade: 
A chattel mortgage which contains a res
ervation by the mortgagor of the right to 
sell the mortgaged property in the usual 
course of retail trade, with an agreement to 
keep up the stock to its original value, and 
a reservation of the right to retain the 
avails of the sales under an agreement to 
apply a portion thereof to the payment of 

the mortgage, is not fraudulent per se, as a 
matter of law, and whether fraudulent in 
fact, or not, must be decided upon all the 
evidence: Hughes v. Cory, 20-399; Meyer v. 
Gage, 65-606; Maish v. Bird, 22 Fed., 576. 

Where goods were covered by a chattel 
mortgage with privilege to mortgagee to 
sell in the ordinary course of business, it 
was held, that a sale of a considerable amount 
of said goods to a creditor who had persist
ently been attempting to secure payment of 
his claim in cash but without success, was a 
sale in the ordinary course of business, it 
appearing that such creditor was in the 
habit of buying, but not from mortgagee, 
merchandise of the kind taken by him in the 
satisfaction of such claim, it appearing also 
that the amount of merchandise taken by 
him exceeded the amount of his claim and 
that he became indebted to the mortgagee 
for the balance: Starker v. McCosh Iron li 
Steel Co., 62N.W..848. 

Where the mortgaged property is left in 
the mortgagor's possession with power to 
sell in the usual course of business upon 
credit, the mortgagee cannot follow the 
property into the hands of a purchaser and 
recover the property or its value: Byam v. 
Johnson, 61 N.W., 970. 

Nor does the fact that the mortgage pro
vides that the debtor shall remain in posses
sion of the goods, receiving the proceeds 
and paying the same to the creditor's 
banker, render the mortgage void. Such 
fact might be considered in determining the 
question of fraud, but it is not fraud per se: 
Adler v. Claflin, 17-89. 

The provision that the mortgagor shall 
have the right to retain possession and carry 
on the business in the usual retail way for 
one year, paying costs and expenses of run
ning the business and keeping up the stock 
to about what it was at the time of the exe
cution of the mortgage, held not sufficient to 
render the mortgage fraudulent in law, al
though no provision was made for an appli
cation of the profits to the satisfaction of 
the mortgage debt. I t might be otherwise 
if the mortgage should provide for sales that 
would exhaust the stock without any pro
vision for such application: Jaffray v. Green-
baum, 64-492. 

The fact that there is no agreement to 
account to the mortgagee for the proceeds 
of sales of the mortgaged property in the 
course of trade does not affect the validity 
of the mortgage: Clark v. Hyman, 55-14. 

Reservation of the right to sell in the 
ordinary course of trade and apply the pro
ceeds to the mortgagor's own use will not 
render the mortage fraudulent in law: 
Sperry v. Ethridge, 63-543; Meyer v. Evans, 
66-179. 

Nor will the fact that the chattel mort
gage containing such agreement with refer
ence to reservation of possession and right 
to sell in the ordinary course of trade and 
apply the proceeds to mortgagor's own use, 
if given after the mortgagor becomes insolv
ent, render the mortgage necessarily fraud
ulent: Sperry v. Ethridge, 63-543. 

In the federal courts it is held that a 
mortgage of chattels which permits the 
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mortgagor to remain in possession until de
fault in payment of the debt secured, with 
power to sell the goods as theretofore, is 
fraudulent and void in law, and cannot be 
enforced by a court of equity. This being a 
matter outside the state statute, the decis
ions of the United States supreme court will 
be followed independently of the state decis
ions: Crooks v.^Stimrt, 2 McCrary, 13; Wells, 
v. Langbein, 20 Fed., 183. 

Although the rule in the federal courts 
is that reservation by mortgagor of the right 
to sell in the usual course of trade renders 
the mortgage fraudulent and void as to cred
itors, yet a plaintiff who in proceedings in 
the federal courts levies upon such mort
gaged property as that of the mortgagor, 
treating the mortgage as invalid, becomes 
liable in the state court to an action for 
trespass: Meyer v. Gage, 65-606. 

If the mortgagee consents to the sale of 
the mortgaged property he has no lien upon 
the proceeds by virtue of his mortgage: 
Smith v. Crawford County State Bank, 68 N. 
W., 690. 

Circumstances indicating' fraud: The 
provisions as to application of the proceeds 
and the fact of insolvency may be considered 
as tending to prove that a mortgage reserv
ing right of sale to mortgagor was executed 
with the intent to defraud or delay other 
creditors: Sperry v. Fthridge, 63-543. 

The mere fact that creditors who are 
secured by chattel mortgages are intimate 
friends or relatives of the debtor does not 
necessarily show that their mortgages are 
fraudulent: Jaffray v. Greenbaum, 64-492. 

Fraud in fact: Compliance with the pro
visions of the recording acts does not pre
clude the transaction being attacked on the 
ground that it is actually fraudulent as 
against creditors: Singer v. Sheldon, 56-354. 

If the parties to the mortgage have a 
fraudulent intent, in creating the loan, to 
hinder and delay other creditors, and there
by confer advantages upon the mortgagor 
which he would not otherwise possess, this 
will be a fraud in fact which will render the 
mortgage void. The fact of fraudulent in
tent must, however, be shown by extrinsic 
evidenccand found by the verdict of the jury. 
It cannot be inferred from the mere provi
sions of the mortgage: Torbert v. Hayden, 11-
435. 

If possession by mortgagor is accompanied 
by the power of disposition or use in any way 
inconsistent with the object of securing the 
rights of the mortgagee, that fact would be 
a badge of fraud, not absolute, but prima 
facie, requiring explanation. Whether pos
session by the mortgagor with a right to deal 
with the property as his own is fraudulent 
constitutes a question of intent, and will de
pend entirely upon the circumstances ex
plaining such acts of ownership: Ibid. 

The fact that a chattel mortgage is filed 
for record by the mortgagor, if under cir
cumstances showing good faith, is not evi
dence of fraud: Mason v. Franklin, 58-506. 

The fact of a variance between the true 
consideration and that expressed in the in
strument is at most but a badge of fraud, 
proper to be submitted to the consideration 

of the jury as a fact bearing upon the ques
tion of fraudulent intent: Ibid. 

The fact that a mortgage is given by an 
insolvent person for more than is due, and 
that such insolvency is known to the mort
gagee, is a badge of fraud, but not conclusive: 
Wood v. Scott, 55-114. 

That fact, however, casts on the mort
gagee the burden of showing that the mort
gage was executed in good faith and for an 
honest purpose, and of satisfactorily explain
ing why the amount named was greater than 
the actual indebtedness: Lombard v. Bows, 
66-243. 

A chattel mortgage in a certain case, 
given by a debtor to his brother to secure 
existing indebtedness, lield not fraudulent as 
to other creditors: Clark v. Hyman, 55-14. 

The burden of establishing the invalidity 
of the chattel mortgage is upon the one who 
opposes its enforcement. This may be done 
by showing either that the provisions of the 
mortgage are such as to prove that the parties 
thereto intended to commit a fraud upon the 
rights of others, or by showing that the acts 
of the parties have been such that fraud is 
the necessary inference: Maish v. Bird, 22 
Fed., 576. 

Delay in recording the mortgage was 
held to be sufficiently explained by the fact 
that the mortgagor was trying to secure a 
large loan in New York, and if successful in 
so doing was then to pay off the mortgage 
before it was put on record, the mortgage 
debt not being created by the mortgage, but 
already existing: Ibid. 

Failure to record a chattel mortgage 
taken on a stock of goods, whereby other 
creditors are misled to give the mortgagor 
a credit which does not belong to him, will 
invalidate the mortgage as against such cred
itors without notice: Simon v. Openheimer, 
20 Fed., 553. 

A mortgage which is withheld from 
record for the purpose of enabling the mort
gagor to get credit is invalid as against 
creditors who became such while the mort
gage is thus withheld: Goll & Frank Co. v. 
Miller, 87-426. 

The fact that the mortgage was withheld 
from record for the purpose of not injuring 
the mortgagor's credit constitutes fraud as 
to creditors who subsequently give credit to 
the mortgagor without knowledge of such 
mortgage: Snouffer v. Kinley, 64 N. W., 770. 

After an assignment by the debtor, such 
mortgagee is on a like footing with other 
creditors without notice, of a date prior to 
the recording of the mortgage: Bumsey v. 
Town, 20 Fed., 558. 

The federal courts do not differ from the 
state courts in regard to the effect of the 
state statute, but even under the state de
cisions actual fraud, which may be inferred 
as matter of law from the facts of the case 
including the provisions of the mortgage, 
will render it void. Delay of mortgagee to 
put his mortgage on record, or his allowing 
mortgagor to sell the property and apply 
the proceeds to his own use instead of reduc
ing the mortgage debt, so as to defraud 
creditors, will constitue fraud such as to de
prive the mortgagee of the priority of his 
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claim: Lyon v. Council Bluffs Savings Bank, 
29 Fed., 566. 

Failure to record a mortgage will not 
render the mortgage fraudulent as to subse
quent mortgagees in the absence of any 
showing that the withholding of the mort
gage from record was by virtue of an agree
ment between the parties »or at the request 
of the mortgagor: Mull v. Dooky, 89-312. 

Subsequent purchasers: A mortgagee of 
chattel property is a purchaser within the 
protection of these provisions requiring the 
recording of bills of sale or chattel mort
gages: Manny v. Woods, 33-265. 

Innocent purchaser: Where the pur
chaser issued notes for the price, which 
were afterwards taken up, and new notes 
issued to the creditor of the payee of such 
notes, the original indebtedness of such 
payee to the creditor being extinguished, 
held, that such purchaser thus became a pur
chaser for value: Norton v. Lumpkin, 83-335. 

Creditor without notice: The term " ex
isting creditors" applies not only to credit
ors existing at the time the sale or mortgage 
of the chattel was made, but also to those 
who become such before change of posses
sion, recording of the instrument, or giving 
of notice: Fox v. Edwards, 38-215. 

The words "without notice" apply as 
well to creditors as to purchasers, and an 
unrecorded chattel mortgage is valid as 
against existing creditors with notice thereof 
at the time of its execution: Allen v. McCalla, 
25-464; Miller v. Bryan, 3-58; Crawford v. 
Burtmx, 6-476. 

The validity of a chattel mortgage is not 
made to depend solely on the fact of its be
ing recorded before levy by the creditor; 
actual notice to the creditor is sufficient to 
give the mortgagee, by virtue of his unre
corded mortgage, duly executed, a prefer
ence over the claims of such creditor: Mc-
Gavran v. Haupt, 9-83. 

Such actual notice is just as effectual as 
due record of the instrument in charging the 
creditor or the officer making the levy with 
notice of the prior right of mortgagee: Gor-
don v. Hardin, 33-550. 

Persons who become creditors of the 
vendor by a levy before change of possession 
or recording of the written instrument of 
sale or actual notice given are protected as 
existing creditors: McAfee v. Busby, 69-328. 

A creditor who does not secure a levy 
under attachment or execution before notice 
of an unrecorded sale or mortgage is not 
protected: Allen v. McCalla, 25-464; Cragin 
v. Carmichael, 2 Dillon, 519; Crooks v. Stuart, 
2 McCrary, 13. 

The phrase "without notice" contem
plates not only actual notice of the contents 
of the instrument, but also any notice suffi
cient to put a reasonable man upon inquiry: 
Allen v. McCalla, 25-464. 

Notice such as will render a transaction 
valid without recording must be either actual 
or constructive. Such notice as to put a 
party on inquiry is actual notice; but if he 
does not have actual notice, negligence on his 
part in failing to make inquiry is immaterial 
unless, possibly, it amounts to fraud. A party 
is not to be affected by notice for the reason 

that he could have obtained knowledge of the 
transaction by the exercise of diligence: 
Moline Plow Co. v. Braden, 71-141. 

If the bill of sale or chattel mortgage is 
executed or duly filed for record before levy 
under attachment or execution the creditor 
is affected with notice thereof: Kuhn v. 
Graves, 9-303. 

To bind an officer levying an attachment 
with notice of an existing unrecorded mort
gage thereon, it is not necessary that such 
notice be received by him subsequently to the 
writ being placed in his hands: Stewart v. 
Smith, 60-275. 

The right of a creditor without notice of a 
sale or chattel mortgage not evidenced by 
recorded instrument, and where possession 
remains in vendor or mortgagor, attaches 
when he levies upon the property covered 
thereby, and notice after levy and before sale 
will not defeat his right to hold the property 
or transfer title thereto by a sale under such, 
levy: Boothby v. Brown, 40-104. 

Where a claim is asserted to property by 
reason of a purchase thereof, the right of the 
property as against the former owner is de
pendent upon the single fact of the sale; but, 
as against the creditors of such owner, who 
have caused it to be seized under process, it 
is dependent upon not only the fact of sale, 
but also the fact of notice of sale to the cred
itor before seizure, and the claimant of the 
property is not entitled to recovery in re
plevin against the sheriff who has seized it 
under process until he has established each 
of these facts: West v. St.John, 63-287. 

An attaching creditor who makes a levy 
without notice of an unrecorded mortgage is 
protected against such mortgage although 
he received notice thereof before the sale 
under his levy. (Overruling Kessey v. Mo-
Henry, 54-187): Bacon v. Thompson, 60-284. 

An attaching creditor has no lien upon 
goods attached, prior to the levy, and if he 
has actual notice of an unrecorded mortgage 
before the levy, he is bound thereby: Kern 
v. Wilson, 82-407. 

Notice to a sheriff, before levying an at
tachment on the property, of the existence 
of an unrecorded mortgage, charges the at
taching creditor with notice thereof: Hib-
burd v. Zenor, 82-505. 

Where a chattel mortgage was given on 
an interest oí a partner in a partnership, and 
the existence of such mortgage was known 
to a subsequent purchaser of such interest, 
held, that the chattel mortgagee had priority 
over such purchaser: Cook v. Gilchrist, 82-
277. 

Where it is claimed that a party who 
would otherwise have priority over a chattel 
mortgage had actual notice of such mort
gage, the burden is on the one who relies on 
such fact to prove it by preponderance of 
evidence: Carson & Band Lumber Co. v. 
Bunker, 83-751. 

Where it is claimed that a party levying 
on property by attachment has actual notice 
of a chattel mortgage thereon, the mortgage 
is admissible in evidence, under an offer to 
follow it with proof of such notice: Ordway 
v. Kittle, 83-752. 

Although the description of property in a 
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mortgage is not sufficient to constitute con
structive notice to others, it may be valid as 
against subsequent creditors levying on the 
property with actual notice to the creditor 
or the officer that the identical property is 
covered by the mortgage: Coleman v. Iieel, 
75-304; American W/sll Works v. Whiipevy, 7,6-
400; Cole'v. Oreen, 77-307; Luce v. Moorèhead, 
77-376; Citizens Mat. Bank v. Johnson, 79-290; 
Piano Mfg. Co. v. Griffith, 75-102. 

And where a mortgage described "a l l 
crops growing and to be grown " on the land 
specified, and the land was afterwards sold, 
the purchaser having actual knowledge of 
the mortgage and the crop it was designed 
to cover, lield, that the mortgage was good 
against the purchaser: Luce v. Moorenead, 
77-367. 

And where it appeared that during the 
negotiations for the sale plaintiff's agent had 
been furnished a statement showing certain 
mortgages on crops grown on the land, which 
were given to persons not parties to the 
action, and had full knowledge of such mort
gages, lield, that they were so much a part of 
the negotiations that they were properly 
introduced in evidence: Ibid. 

And where plaintiff's attorney examined 
the chattel mortgage records before the con
tract of purchase was completed, and stated 
to her " t h e tenor and effect of the chattel 
mortgages," held, that she had actual notice 
of such mortgages: Ibid. 

Although a mortgage is given to secure 
an existing indebtedness, and no extension 
of time of payment is given, yet, if the mort
gagee enter immediately into possession, he 
assumes a new responsibility, and the mort
gage is not deemed to be without considera
tion: Clark v. Barnes, 72-563. 

Where a mortgage is executed in accord
ance with a prior agreement and delivered 
to a third person for the mortgagee, such 
third person not being the agent of the 
mortgagee, the mortgagee will not be af
fected by knowledge possessed by such third 
person as to a prior unrecorded mortgage: 
Jteynolds v. Black, 91-1. 

With notice: A chattel mortgagee hav
ing knowledge affecting him with notice of 
the ownership of the property by a third 
person cannot assert his claims as against 
the rights of such third person: Bray v. 
Flickinger, 69-167. 

Actual notice of a mortgage void for un
certainty will not affect a person with liens 
or claims thereunder: Barr v. Cannon, 69-20. 

Reference in a mortgage of both real and 
personal property to a mortgage of record in 
another county, held not sumcient to put 
mortgagee on inquiry as to an unrecorded bill 
of sale: Clark v. Barnes, 72-563. 

A recital in a chattel mortgage that it is 
subject to a prior mortgage will prevent the 
recording of the second giving it precedence: 
Simon v. Openheimer, 20 Fed., 553. 

Facts in a particular case, held sufficient 
to affect the attachment creditor with notice 
of a chattel mortgage before the levy of his 
attachment: Jaffray v. Tlwmpson, 65-323. 

Where a manufacturer of buggies made a 
chattel mortgage upon buggies in his posses
sion not quite finished, held, that the mort

gagee acquired thereby a prior claim to that 
of a person for whom one of such buggies 
was being manufactured, and who advanced 
the purchase price thereof, the chattel mort
gagee having notice that the buggy was be
ing manufactured for such person, but not 
that the ;price bad been paid. Hesser v. Wil
son, 36-152. 

Where the description is insufficient so 
that the record does not impart notice, the 
mortgagee relying upon actual notice has 
the burden of proving it: State Bank v. Felt, 
68 N.W., 818. 

Although the party relying on the mort
gage alleges that it was duly recorded and 
does not allege actual notice, yet if the 
answer alleges want of actual or constructive 
notice, plaintiff may prove actual notice to 
sustain his action: Waterhouse v. Black, 87-
317. 

Where mortgagee actually takes posses
sion of the property any defect in the re
cording of the instrument will be imma
terial: Liggett & Myers Tobacco Co. v. Collier, 
89-144. 

Such subsequent delivery to the mort
gagee cures any defect there may be by 
reason of an insufficient description of the 
property: Ibid. 

Sufficiency of description: That descrip
tion which will enable third persons aided 
by inquiries which the instrument indicates 
and directs, to identify the property is suffi
cient: Smith v. McLean, 24-322; Gilchrist v. 
McGhee, 67 N.W., 392; Andregg v. Brunskill, 
87-351; Sandwich Mfg. Co. v. Bobinson, 83-567. 

Where the description in a chattel mort
gage is correct as far as it goes but fails fully 
to point out and identify the property in
tended to be conveyed a subsequent pur
chaser or incumbrancer is bound to make 
every inquiry which the instrument itself 
should reasonably be deemed to suggest: 
Yant v Harvey, 55-421; Gilchrist v. McGhee. 
67 N.W., 392. 

A description which is destitute of means 
of identification such as ownership, posses
sion and location, is insufficient: State Bank 
v. Felt, 68 N.W., 818. 

The execution of the mortgage does not 
in itself indicate that the person executing 
it is the owner of the property: Ibid. 

I t is seldom that descriptions in chattel 
mortgages are so far identical that the de
cision of one case is conclusive as to another. 
The general princi]Jle is that the descrip
tion will be sufficient if by it the mind is 
directed to evidence whereby it may ascer
tain the precise thing conveyed, if thereby 
absolute certainty may be attained: Taylor 
v. Gilbert, 92-587. 

Where the property was described as 
certain three stacks of hay belonging to the 
mortgagor and located on certain described 
land, held, that an error in the number 
of the township in the description of said 
land would not defeat the mortgage, the 
description being sufficient, rejecting the 
false recital, to identify the property by 
means of inquiries which the instrument 
itself suggested: King v. Howell, 62 N.W., 
738. 

So held, also, as to the description of a 
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mower as " one McCormick mower and all 
farm machinery now owned and kept by 
me": Ibid. 

But held, that a description of "a l l corn 
now growing on the above described land," 
the description of the land being erroneous, 
was not a sufficient description to protect the 
mortgagee against an attaching creditor, 
even though the creditor had notice of the 
mortgage before levying upon the corn: 
Ibid. 

"Where the description of the property 
covered by the mortgage was "a l l the cut 
and growing and having grown on t h e " 
premises described, held, that the description 
was too uncertain to be of any validity 
against an officer who had levied upon the 
property, and that the court would not insert 
or understand the word "c rops" for the 
purpose of curing the defect: Cray v. Currier, 
62-535. 

The description of the mortgaged prop
erty as " one oscillation thresher, size 6, 30-
inch cylinder, and also one Chicago Pitts 
ten-horse power," held insufficient: Mayes v. 
Wilcox, 61-732. 

Where a chattel mortgage described the 
mortgaged property as " one six 1-2 foot cut 
Piano harvester and binder," without other 
words of description, Jield, that it was insuf
ficient to charge third persons with con
structive notice: Piano Mfg. Co. v. Griffith, 
75-102. 

A mortgage which is so indefinite as to 
the description of property that the record 
thereof would not constitute sufficient notice 
to a purchaser may, nevertheless, be valid 
as between parties who are aware of the 
facts. Therefore, held, that a description of 
the property in the mortgage as "eleven 
Smith farm wagons, four Ketchum farm wag
ons," was sufficient as between parties who 
were aware of the facts, it appearing that 
the mortgagor had only that number and 
description of wagons at that time: Clapp v. 
Trowbridge, 74-550. 

I t is not a sufficient location of property 
to say that it is in a county named: Warner 
v.Wilson, 73-719. 

A chattel mortgage upon a horse, making 
no reference to future earnings, held not to 
cover earnings by way of premiums at a fair: 
McArthur v. Garman, 71-34. 

A mortgage of crops already growing is 
not void of uncertainty in failing to desig
nate the year in which the crops are to be 
grown: Luce v. Moorehead, 73-498. 

A mortgage on crops to be grown in the 
future may be valid when the crops come in
to existence: Norrits v. Hix, 74-524. 

While a chattel mortgage will not be 
deemed to cover after-acquired property un
less the intention that it should is clearly 
expressed, yet where the property is de
scribed as all crops grown during certain 
years on premises specified, and it is exe
cuted at such a time that no crops could be ' 
completely grown at that time, it will be 
sufficient to cover crops grown during that 
year: Ibid. 

A chattel mortgage may be valid as to 
property sufficiently described and void for 
uncertainty of description as to other prop
erty: ¿wee v. Moorehead, 73-498. 

The description of a bill of sale of a stock 
of goods and other personal property, held 
sufficient to cover property situated outside 
of the building in which the stock was in
cluded, but on the same lot, such description 
being sufficient to suggest inquiry which 
would lead to a knowledge of the existence 
of the goods in question, and it being the in
tent of the parties that such goods should be 
covered: Towslee v. Bussell, 76-525. 

A chattel mortgage upon "sixty head of 
hogs," without other description, does not 
contain anything which would justify inquiry 
leading to the identification of the property, 
and therefore the record of such mortgage is 
not notice to a subsequent purchaser of the 
property intended to be mortgaged: Everett 
v. Brown, 64-420. 

A description of property in a mortgage 
as "one sorrel horse three years old," held 
not to be sufficient as against a purchaser of 
the property sought to be charged with con
structive notice, even though the mortgage 
contained a recital as to the mortgagor's 
place of residence: Barrett v. Finch, 76-553. 

Where the case was tried on the theory 
that the mortgagee's right to the property 
depended upon whether the record of his 
mortgage imparted constructive notice, he 
having alleged that the mortgage was duly 
recorded before plaintiff's purchase, held, 
that the burden of proof was not upon plain
tiff to prove that he did not have actual 
notice of the existence of the mortgage: 
Ibid. 

If the description contained in the mort
gage is such that the mind is directed to evi
dence, whereby it may ascertain the precise 
thing conveyed, with absolute certainty, the 
instrument is valid, otherwise it is void as 
to third persons for uncertainty: City Bank 
v. liatkey, 79-215. 

Thei-efore where a mortgage described 
' ' eighteen head of two-year-old steers of vari
ous colors" byname as registered in the 
American Short-Horn Herd Book, and stated 
the place where such cattle were kept, held, 
that the description was sufficient to put 
third persons on inquiry that would have 
discovered the precise property: Ibid. 

And where certain cattle were taken un
der a chattel mortgage, and a question was 
raised as to their identity with those de
scribed in the mortgage, the testimony of 
the person who took them from the farm, 
and of the owner as to the ages of the cattle, 
held to be sufficient to justify the submission 
of the question to the jury: Ibid. 

Where the description of animals con
sisted in the names of the animals given as 
the same purported to be recorded in the 
herd book, and it appeared that in such herd 
book names were often duplicated, and that 
numbers were not given to the entries in the 
herd book until the end of the year when the 
numbers would become the definite designa
tion, held, that the description was not suffi
cient as against a subsequent mortgage: Tay
lor v. Gilbert, 61 N.W., 203. 

Where a mortgage shows by implication 
where the property is situated and who is the 
owner thereof at the time of the execution of 
the mortgage, a description of the animal by 
marks and age will be sufficient. The de-
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scription is sufficient if it directs the mind 
of the inquirer to facte and evidence from 
which he may ascertain the property mort
gaged with absolute certainty: Shellhammer 
v. Jones, 87-520. 

A description in a chattel mortgage of 
certain horses by color, age and weight, and 
of vehicles by name, with a statement of 
where such property was kept, held to be a 
sufficient description: Citizens' Nat. Bank v. 
Johnson, 79-290. 

If a chattel mortgage describes a certain 
number of head of cattle, giving the owner
ship, possession and location, it will be suf
ficient, although in fact there are not so 
many cattle corresponding to the descrip
tion as the mortgage calls for: Kenyon v. 
Tramel, 71-693; Iowa State Nat. Bank v. Tay
lor, 67N.W.,677. 

The recording of a chattel mortgage upon 
animals described by color, age and name, 
but not stating the present or past owner
ship thereof, nor the place where they are 
or have been kept, will not impart notice: 
Warner v. Wilson, 73-719; Andregg v. Bruns-
kill, 87-351. 

The question as to the sufficiency of such 
a description is for the court: Andregg v. 
Brunskill, 87-351. 

If from the description contained in the 
mortgage the mind is directed to evidence 
whereby it may ascertain the precise thing 
conveyed, if thereby absolute certainty may 
be attained, the instrument is valid, other
wise it is void as to third persons for uncer
tainty: Haller v. Parrott, 82-42. 

A party to the mortgage may testify as to 
whether the property in controversy is the 
same propei'ty upon which the mortgage was 
given for the purpose of identifying the prop
erty, and not for the purpose of aiding a de
fective description as against third persons: 
IUd. 

The description in a chattel mortgage of 
personal property belonging to a partner
ship, held sufficiently specific in a particular 
case, as between the parties to an instru
ment, and to all parties having notice of it: 
Cook v. Gilchrist, 82-277. 

Where a chattel mortgage was given upon 
a "drug stock," held, that the court properly 
directed the jury that the mortgage covered 
all articles usually included in that term: 
Kern v. Wilson, 82-407. 

Where the description of a chattel mort
gage included a general stock, and all other 
goods now on hand, or to be purchased and 
used in the business of a general millinery 
store, held, that such language included only 
such millinery goods as were on hand, or 
might be purchased for sale: Chapín v. Gfar-
retson, 85-377. 

A description in the mortgage of "al l the 
fixtures of every name and nature contained 
in the store room where said stock is lo
cated" is sufficient in connection with parol 
testimony identifying the property as of that 
character: Myers v. Snyder, 64 N. W., 771. 

A description, in a chattel mortgage, of 
an undivided two-thirds interest in certain 
crops, held sufficient: Johnson v. Rider, 84-50. 

The description may be helped and ren
dered sufficient by reference to the descrip

tion in another mortgage: Thompson v. An
derson, 63 N.W., 355. 

Where a second chattel mortgage con
tains a reference to a former mortgage on 
the same property, such reference is suffi
cient to put a subsequent judgment creditor 
upon inquiry and affect him with notice of 
the lien of such second mortgage upon the 
property described in the first although the 
description of the property in the second 
mortgage standing alone may not be tech
nically sufficient: Kneller v. Kneller, 86-417. 

After-acquired property: A chattel 
mortgage will not be deemed to cover after-
acquired property unless the intention that 
it should is clearly expressed: Iowa State 
Nat. Bank v. Taylor, 67 N.W., 677. 

A chattel mortgage on property not 
owned by the mortgagor or even not yet in 
existence may be effectual when the property 
is acquired by him: Thompson v. Anderson, 
63 N.W., 355. 

A mortgage on the increase of live stock 
is valid: Ibid. 

Book-accounts: This section does not ap
ply to assignments of accounts and such an 
assignment will be valid as to subsequent 
parties without recording: Laurence v. Mxr 
Kenzie, 88-432. 

But accounts may be mortgaged: Ibid.,' 
Sandwich Mfg. Co. v. Robinson, 83-565; Davis 
v. Pitcher. 65 N.W., 1005. 

A chattel mortgage of " t h e threshing 
machine accounts which we shall earn, or 
shall become due us by the work of the " 
machine, also covered by the mortgage, 
held not sufficient to create any lien upon 
the unearned accounts, there being nothing 
to show the county or state in which they 
were to be earned, or the persons against 
whom they might accrue: Sandwich Mfg. Co. 
v. Robinson, 83-567. 

A chattel mortgage upon property in
cluding "our accounts," held to be too indef
inite in its description of such accounts to 
constitute notice to a party taking such ac
counts by assignment: Sperrv v. Clarke, 76-
503. 

A description of such accounts as " book 
accounts" or "book accounts for goods 
sold " is not sufficient. There should be a 
schedule thereof showing the names of the 
several parties and the accounts they sever
ally owe: Laurence v. McKenzie, 88-432. 

A description in a mortgage on a stock 
of merchandise which includes therein " all 
books of account and accounts and notes 
contracted and to be contracted from the 
sale of merchandise," lield sufficient as to 
third parties as well as between the parties 
themselves: Davis v. Pitcher, 65 N. W., 1005. 

While a description in a chattel mort
gage of notes and books of account may be 
insufficient as to a third person without 
notice,it may be good between the parties to 
the mortgage, and in such case if the mort
gagee, before being served with notice of 
garnishment, has taken possession of the 
property and has caused the same to be sold 
and has bid it in, the defective description 
in the mortgage is cured as against the 
party garnisheeing: Kelley v, Andrews, 71N. 
W., 251. 
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Mortgage of fixtures: "Whether fixtures 
which are a part of the realty as between the 
vendor and vendee are, in law, severed and 
made personalty by the execution of a chattel 
mortgage thereon, quœre. But the chattel 
mortgage, when recorded and indexed as 
such, does not constitute constructive notice 
to a subsequent purchaser of the realty: 
Bringholff v. Munzenmaier, 20-513. 

Where a chattel mortgage was given on 
an elevator, machinery, etc., such elevator 
not being a part of the realty and being, 
therefore, treated as a chattel, held, that the 
term "f ixture" used in the description of 
the property included a track scale, in con
nection with which were appliances for load
ing and unloading cars on such scale from 
the elevator: McQorrisk v. Bwyer, 78-279. 

Where a saw-mill was erected upon leased 
ground, the boiler being encased in brick 
and the shed covering the mill resting on 
blocks, it being possible to remove both shed 
and mill without injury to the realty, and 
the mill was then mortgaged as personal 
property, held, that as between the mortgagor 
and his grantees and the mortgagee and his 
assignees, the mill must be regarded as per
sonal property, and that the fact that the 
owner of the land became owner of the mill 
after the execution of the mortgage thereon 
would not merge the ownership of the mill 
with that of the realty so as to defeat the 
chattel mortgage: Denham v. Sankey, 38-269. 

Where the owner of real property exe
cutes a mortgage upon chattels, which may 
properly be made fixtures, and subsequently 
affixes them to the realty, a person purchas
ing or acquiring a lien upon such real prop
erty with knowledge of the facts takes sub
ject to the mortgage; and held, that the 
mechanic who attached such fixtures to the 
realty was affected with notice by the record
ing of such chattel mortgage, and his lien 
was subject thereto: Sowden v. Craig, 26-156. 

Where a chattel mortgage is executed on 
machinery not yet annexed to the mill in 
which it is intended to be placed, it becomes 
a prior lien as against a mortgage of the 
realty: Miller v. Wilson, 71-610. 

Growing crop: A chattel mortgage on 
crops of grain to be grown, executed and 
recorded before the planting of the crops, 
continues to cover the grain after it is har
vested and threshed, and the mortgagee can 
follow it into the hands of a purchaser to 
whom it has been sold in the ordinary course 
of business, and without notice of the lien, 
except such as is imparted by the record: 
Wright v. Dickey Co., 83-332. 

Where the owner of land executed a mort
gage on crops afterward to be grown, and 
subsequently before the planting of the crop 
in question lets the land to a tenant who 
planted a crop, held that the mortgage given 
by the lessor did not attach to the crop 
planted by the lessee: Knaebel v. Wilson, 92-
536. 

The landlord's prospective share of crops 
to which he is to become entitled under the 
terms of the lease will be bound by a chattel 
mortgage from the time his share is set apart; 
and such mortgage will take priority over 
the claims of an attaching creditor who gar

nishes the tenant after such mortgage has 
been executed: Middle v. Bow,66 N.W., 1066. 

Nursery trees planted by the owner of 
real estate become a part of the realty, and 
pass as such to the purchaser at the fore
closure of a mortgage executed by the 
owner, although the trees were planted after 
the execution of the mortgage: Price v. 
Brayton, 19-309. 

A mortgagee of real property on which 
nursery trees are standing, who purchases 
such property at foreclosure sale, is enti
tled to the trees as against a chattel mort
gage thereon given subsequently to the ex
ecution of the real property mortgage, but 
recorded before the foreclosure sale: Adams 
v. Beadle, 47-439. 

Place of recording: The mortgage must 
be filed in the county where the mortgagor 
resides. I t is not sufflcent that it is filed in 
the county where the property is situated: 
Stewartv.Smüh,Q0-2,15;Hallerv.Parrott,82-42. 

Where the mortgaged property is in the 
possession of an agent of the mortgagee, an 
officer levying an attachment thereon is 
bound to take notice of the possession of 
such mortgagee, although the mortgage is 
not properly filed for record: Stewart v. 
Smith, 60-275. 

A chattel mortgage will be valid in any 
county to which the property is removed, 
although not recorded there, if duly record
ed in the county where the owner of the 
property resides. And the same holds true 
where a mortgage is duly recorded in an
other state, and the property is subsequently 
brought into this state and sold: Smith v. 
Maclean, 24-322. 

In determining the validity of a chattel 
mortgage made in another state upon prop
erty in that state, the courts will follow the 
interpretation which the courts of that state 
give to its statutes in relation to the validity 
of such mortgages: Fisher v. Friedman, 47-
443. 

A mortgage of personal property, prop
erly executed and recorded in another state 
where the property is, has the same force 
when the property is removed to this state 
as under the laws of the state where exe
cuted, and will be enforced here, and the 
possession of the property by the mortgagor 
beyond the time stipulated, against the con
sent of the mortgagee, and in spite of his 
efforts to recover it, will not defeat his 
rights thereto: Simms v. McKee, 25-341. 

Acknowledgment: An acknowledgment is 
not essential to the validity of a mortgage as 
between the parties to it or against a person 
having notice of it: Gammon v. Bull, 86-754; 
Waterhouse v. Black, 87-317; and see notes to 
I 2926. 

Effect of recording: Mere recording will 
not constitute a delivery, and the lien of the 
mortgage will not attach until there is an 
acceptance: National State Bank v. Morse, 
73-174. 

No presumption arises from the execu
tion of a mortgage that the mortgagee owns 
the property therein described or that such 

Property is in existence: Warner v. Wilson, 
3-719. 

An unrecorded bill of sale or mortgage 



§§ 2907-2908 
992 

TRANSFER OF PERSONAL PROPERTY. Tit. XIV, Ch. 4. 

is admissible in evidence against a subse
quent purchaser, it being: proper to introduce 
it for the purpose of following it with proof 
of notice: Scharfenberg v. Bishop, 35-60. 

The fact that under the statute requiring 
the recording of a bill of sale it is defective 
on the ground of uncertainty will not pre
clude its being received in evidence: Singer 
v. Sheldon, 56-354. 

Priority: Where one member of a part
nership executed a mortgage upon his undi
vided one-half interest in the partnership 
property, to secure an individual debt, and 
subsequently purchased the other undivided 
one-half, of his partner, giving a mortgage 
upon the whole stock of goods to secure the 
purchase price, and the stock was after
wards attached by other creditors and 
sold and the proceeds, which were less than 
the claims under the mortgages, placed in 
the hands of a receiver, held, that one-half 
the proceeds of the sale should be applied 
upon such claim: Burdette v. Woodworm, 77-
1Í4. 

"Where a horse power covered by a chattel 
mortgage securing the payment of two notes 
was given in exchange for a steam-engine, 
whereby the first of the two notes was at 
least partially paid, such note thereafter be
ing transferred to the plaintiff, the last note 
having before maturity and prior to such ex
change been transferred to defendant, a pur
chaser in good faith, held, that the claims of 
defendant were superior to those of plaintiff 
under the mortgage with reference to a 
threshing machine also covered by such 
chattel mortgage: Massachusetts Loan & 
Trust Co. v. Moulton, 81-155. 

An unrecorded chattel mortgage of a 
building erected on leased premises will not 
take priority over a mortgage on the land
lord's interest in the premises, it appearing 
that the building was erected with the in
tention that it should remain as a permanent 
improvement: Fletcher v. Kelly, 88-475. 

What instruments: A policy of insur
ance is not property in such sense that a 
transfer thereof is to be recorded under this 

section: Aultman v. McConnell, 34 Fed., 724. 
The provisions of a lease subjecting ex

empt property to the landlord's lien are 
valid only as a chattel mortgage, and the 
instrument must be recorded as required in 
this section, to make it effectual against 
creditors and purchasers without notice: 
Sioux Valley State Bank v. Honnold, 85-352. 

A written instrument by which the mort
gagor of personal property pledges his 
interest to a third person, giving him power 
to sell the same and apply the proceeds on 
certain indebtedness, will not entitle such 
person to the possession of the mortgaged 
property as against the mortgagee: Parker 
v. Loan & Trust Co., 81-458. 

In a particular case, held, that an instru
ment transferring certain property, includ
ing books of account, for the purpose of 
securing an indebtedness, was a chattel mort
gage as to such books of account, as well as 
with reference to the other property, and 
not, as to them, an assignment only: Sperry 
v. Clarke, 76-503. 

By partner: A mortgage made and signed 
by two of three members of a firm, and given 
to secure a partnership debt, where the 
third member makes no objection to the 
transaction, is valid between the parties even 
though it does not purport to be a mortgage 
by the partnership and the mortgagee be
lieved the makers to be the only members of 
the firm: Citizens Nat. Bankv. Johnson,19-290. 

And where it appeared that all the mem
bers of the firm assented to the giving of the 
mortgage, held, that the power of one mem
ber to bind the firm cotiM only be questioned 
by the other partners or by some one claim
ing through them: Ibid. 

By purchaser under contract: Where it 
appeared that mortgagor was in possession 
at the time of executing a mortgage under a 
contract giving him the right to purchase, 
but there was no evidence that he had exer
cised such right, held, that the mortgagee 
did not thereby acquire a lien as against the 
owner: Bray v. Flickinger, 79-313. 

SEC. 2907. Index. The recorder must keep an index book for instru
ments of the above description, having the pages thereof ruled so as to show 
in parallel columns, in the manner hereinafter provided in case of deeds for 
real property: 

1. Bach mortgagor or vendor; 
2. Bach mortgagee or vendee; 
3. The date of filing the instrument; 
4. The date of the instrument; 
5. Its nature; 
6. The page and book where the record is to be found. [C. 73, § 1924; 

2202; C'51, § 1194.] R., 
A party is not charged with constructive 

notice of a mortgage until the proper entries 
are made by the recorder in the index, and 
the fact that it is a custom of the recorder, 
when instruments are delivered to him to be 
recorded near the close of business on one 

day, not to enter them upon the record until 
the next day, will not change the rule as to 
notice: Hibbard v. Zenor, 75-471. 

ÍAs to indexing, recording, etc., see notes 
2936.] 

SEC. 2908. Time of filing noted. Whenever any written instrument 
of the character above contemplated is filed for record, the recorder shall 
note thereon the day and hour of filing the same, and forthwith enter in his 
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index book all the particulars required in the preceding section, except the 
sixth; and from the time of said entry the sale or mortgage shall be deemed 
complete as to third persons, and have the same effect as though it had been 
accompanied by the actual delivery of the property sold or mortgaged. 
[C.73, § 1925; R., § 2203; C. '51, § 1195.] 

The certificate indorsed on the hack of 
the mortgage as here required is prima facie 
evidence that the mortgage has been indexed 
and recorded as provided by law: Thompson 
v. Anderson, 63 N.W., 355. 

The duty to index required by this section 
is one which is to be performed as soon as it 
can be done with reasonable exertion and 
should not be postponed by the recorder on 
account of other work in his office and where 
it appeared that he might have indexed the 
chattel mortgage on the day when it was 
filed and also have indexed all the other in

struments filed on that day but in fact the 
indexing of that instrument was not done till 
the next morning, attachments having been 
levied in the meantime on the property 
whereby the mortgagee lost his lien, held, 
that the recorder was liable in damages: 
First Nat. Bank v. Clements, 87-542. 

And the presumption of negligence arises 
from the fact that the recorder does not index 
the instrument at once and upon proof of 
damages sustained in consequence of the de
lay, there is a prima facie r ight to recover: 
Ibid. 

SEC. 2909. Transfers by person acting in representat ive capacity. 
In indexing transfers of personal property made by an administrator, exec
utor, guardian, referee, receiver, sheriff, commissioner or other person acting 
in a representative capacity, the recorder shall enter upon such index book 
the name and capacity of each person executing such instrument, and the 
owner of the property, if disclosed therein. 

SEC. 2910. Recording. The recorder shall, as soon as practicable, 
record such instrument, and enter in his index book in its proper place the 
page and book where the record may be found. [C. 73, § 1926; R., § 2204; 
C'51, § 1196.] 

SEC. 2911. Mortgagee entitled to possession. In the absence of stip
ulations in the mortgage, the mortgagee of personal property is entitled to 
the possession thereof, but the title shall remain in the mortgagor until 
divested by sale as provided by law. [C. 73, § 1927; R., § 2217; C'51, § 1210.] 

The mortgagee under a chattel mortgage 
is not, in this state, the absolute and unqual
ified owner of the mortgaged property be
fore default in payment of the money se
cured by the mortgage: Kern v. Wilson, 73-
490. 

Under Revision, \ 2217, providing that 
the mortgagee should hold the legal title as 
"well as the right to possession, held, that the 
legal title was in him for the purpose of en
abling him to enforce his lien, but that the 
ownership remained in the mortgagor: 
Hubbard v. Hartford Fire Ins. Co., 33-325, 
333, 341. Also held, that the mortgagor of 
personal property had no interest therein 
which could be levied upon and sold under 
.execution: Campbell v. Leonard, 11-489; Oor-
•don v.Hardin, 33-550; Porterv.Knight, 63-365; 
McConnell v. Denham, 72-494. But see \\ 
3905, 3979. 

Prior to the passing of the statute now 
embodied in \\ 3779-90, chattel property in 
the hands of the mortgagor with the right 
of possession in the mortgagee was not sub
ject to process by creditors of the mortgagor 
nor was the mortgagee in possession 
amenable to attachment by garnishment 
as to the property thus held except as to 
surplus remaining after payment of the 
mortgage debt, but notwithstanding such 
provisions the creditor who claims that the 
mortgage is fraudulent as against the debt 
due ta him may seize the property on attach
ment or may garnish the mortgagee in 
possession and thereby reach the entire 

• 63 

value of the property and not merely the 
surplus over and above the mortgage: Citi
zens State Bank v. Council Bluffs Fuel Co., 89-
618. 

If mortgagee has the right to take pos
session, he may do so even after levy, and 
leave no interest in the mortgagor subject 
to levy: Wells v. Chapman, 59-?58. 

The mortgagee is the owner of property 
covered by the mortgage and entitled to 
possession thereof in the absence of stipula
tions to the contrary: Warder-Bushnell, etc., 
Co., v. Harris, 81-153. 

A chattel mortgage of property, the pos
session of which remains in the mortgagor, 
does not transfer an absolute and unquali
fied ownership: Hollingsworth v. Holbrook, 
80-151. 

A chattel mortgage is but a security for 
a debt, and the ownership remains in the 
mortgagor: Taylor v. Merchants' & Bankers' 
Ins Co., 83-402. 

A chattel mortgagee may maintain an ac
tion for possession under his chattel mort
gage without producing the note secured 
thereby. Oral evidence of the indebtedness 
will be sufficient: Hibbard v. Zenor, 82-505. 

Where persons were in possession of 
mortgaged personal property belonging to 
the mortgagor, as his agent, and were 
attached as garnishees, and after the gar
nishment another mortgage was given on 
the property, and it was then taken from the 
garnishees by virtue of the first mortgage, 
held, that the garnishees were properly dis-
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charged from liability, as they were under 
no obligation to pursue the property after it 
had been taken from them by due authority. 
Booth v. Qish, 75-451. 

Under stipulations giving the mortgagee 
the right to take possession of the mortgaged 
property whenever he ' 'shall choose so to do, " 
his motive or purpose in taking possession 
cannot be questioned: Bichardsonv. Coffman, 
87-121. 

Where it was stipulated in the mortgage 
that the mortgagee might have possession of 
the property whenever he " shall choose to 
do so," and that he might "sell the same at 
public or private sale, or so much thereof as 
will be sufficient to pay the amount due him 
or to become due, as the case may be," held, 
that the stipulation contemplated the right 
of the mortgagee to sell the property before 
the maturity of the mortgage debt and ap
ply the proceeds in its extinguishment. (Dis
tinguishing Bank v. Taylor, 67-572): Bobison v. 
Gh-au, 90-699. 

The mortgagor of exempt personal prop
erty may maintain an action for damage 
where the same has been wrongfully seized 
and sold upon execution: Evans v. St. Paul 
SarvesterWorks, 63-204. 

A mortgagor of personal property has a 
right to redeem, even after condition broken, 
and the mortgagee, although in possession 
after such breach, is liable to garnishment 
by creditor or mortgagor for any surplus re
maining in his hands, in case of a sale of the 
property, beyond what is necessary to pay his 
claim: Doane v. Garretson, 24-351. But a 
mortgagee not in possession cannot be gar
nished. See note to \ 3935. 

The equity of redemption of the mort
gagor of personal property after conditions 
broken is subject to sale or transfer as other 
property, and passes under a general assign
ment. After such general assignment the 
assignee is not subject to garnishment in a 
suit against the mortgagor: Gimble v. Fergu
son, 58-414. So, also, where, by agreement 
between mortgagor, mortgagee and an at
taching creditor, it was agreed that the 
mortgaged property be sold in bulk and the 
proceeds, after satisfying the mortgage, be 
applied upon the attachment, held, that 
this agreement transferred the mortgagor's 
equity of redemption and took priority over 
a subsequent attachment of such proceeds by 
another creditor: Phelps v. Winters, 59-561. 

CHAPTER 5. 

OF REAL ESTATE. 

SECTION 2912. Who deemed seized. All persons owning real estate 
not held by an adverse possession shall be deemed to be seized and possessed 
of the same. [C. 73, § 1928; R., § 2207; C. '51, § 1199.] 

The presumption of seizin continues until the owner is disseized: Barrett v. Love, 48-
103. 

SEC. 2913. Estate in fee simple. The term "he i r s " or other tech
nical words of inheritance are not necessary to create and convey an estate 
in fee simple. [0.73, § 1929; R., § 2208; C. '51, § 1200.] 

Applied: Barlow v. Chicago, B. I. & P. B. Co., 29-276. 

SEC. 2914. Conveyance passes grantor's interest. Every convey
ance of real estate passes all the interest of the grantor therein, unless a 
contrary intent can be reasonably inferred from the terms used. [C. 73, § 
1930; R., § 2209; C'51, § 1201.] 

A conveyance passes any equitable inter
est the grantor may have in the land, al
though he have no legal interest: White v. 
Butt, 32-335, 345. 

The dower interest of a wife is relin
quished by a deed in which she joins with 
her husband in the granting clause and 
covenants, although there is no express re
linquishment of dower: Edwards v. Sullivan, 
20-502. 

SEC. 2915. After-acquired interest. Where a deed purports to con
vey a greater interest than the grantor was at the time possessed of, any 
after acquired interest of such grantor, to the extent of that which the deed 
purports to convey, inures to the benefit of the grantee. But if the wife or 
husband of such grantor joins in such conveyance for the purpose of relin
quishing dower or homestead only, and subsequently acquires an interest 
therein as above defined, it shall not be held to inure to the benefit of the 
grantee. [C. 73, § 1931; R., § 2210; C;'51, § 1202.] 

The fact that a conveyance is voluntary 
does not create a trust in the grantee in favor 
of the grantor: Butler v. Nelson, 72-732. 

A landlord's interest may be mortgaged 
and a mortgage thereof will cover a building 
erected on the premises with the intention 
that it should be a permanent improvement: 
Fletcher v. Kelly, 88-475. 
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This provision does not apply where a 
deed conveys the estate which the grantor 
at the time actually possessed, and he sub
sequently acquires a greater estate: Golla-
mer v. Kelley, 12-319, 326. 

Where the title which the grantor 
claimed when the first conveyance was made 
was absolutely void by reason of facts of 
which the grantee was affected with notice, 
held, that a court of equity was not bound to 
consider a subsequently acquired title as 
having inured to such grantee, who never 
made any claim to it, rather than to a subse
quent grantee: Viele v. Van Steenberg, 31 
Fed., 2Î9. 

In order that a conveyance may operate 
to pass an after-acquired title, it must be so 
executed that it would have passed such 
title at the time of execution if the grantor 
had then had such title: Heaton v. Fryberger, 
38-185. 

Where the wife simply joins with the 
husband in a conveyance for the purpose of 
relinquishing her dower, an interest after
ward acquired by her will not inure to the 

benefit of the grantee in such conveyance. 
(See g 2921): Childs v. McChesney. 20-431-
O'Neil v. Vanderburg, 25-104. 

Where the intention was only to convey 
an undivided interest in the property at the 
time belonging to the mortgagor and that 
intention was understood by the grantee, it 
is not proper to give the grantee a larger in
terest afterwards acquired by the mort
gagor: Cook v. Prindle, 66 N. W., 781. 

Where A. conveyed property to B. with
out having title thereto, and subsequently 
C , the owner of the title, conveyed to A., 
taking from him a mortgage for a part of the 
purchase money, held, that although the 
title thus conveyed to A. vested at once in 
B., nevertheless C. would be allowed to en
force his mortgage against the property in 
B.'s hands: Morgan v. Graham, 35-213. 

A mortgage will attach to an after-ac
quired title: Mice v. Kelso, 57-115. 

Section applied, generally: Sogers v. Hus-
sey, 36-664; Bellows v. Todd, 39-209, 217; 
Prouty v. Tollman, 65-354; Nicodemus v. 
Young, 90-423. 

SEC. 2916. Adverse possession. Adverse possession of real estate 
does not prevent any person from selling his interest in the same. [C. 73, § 
1932; R., § 2211; C'51, § 1203.] 

As things in action are assignable under 
our law the reason of the common-law rule, 
which prohibited a sale of property in the 
adverse possession of another, ceases, and it 

may well be doubted whether the rule itself, 
independently of this section, should longer 
apply: Foster v. Young, 35-27, 40. 

SEC. 2917. Future estates. 
future day. [C. 73, § 1933; R., § 

Estates may be created to commence at a 
2212; C.'51, § 1204.] 

A grant of an estate to commence in /w-
turo would give the grantee a present inter
est in the property; therefore, held, that an 
instrument purporting to convey premises 
in the usual form of a deed, but containing 

the stipulation that the grantee " shall have 
no interest in the said premises as long as 
the said grantor shall live," did not transfer 
any estate to the grantee: Leaver v. Gauss, 
62-314. 

SEC. 2918. Declarations of trust. Declarations or creations of trusts 
or powers in relation to real estate must be executed in the same manner as 
deeds of conveyance; but this provision does not apply to trusts resulting 
from the operation or construction of law. [C.73, § 1934; R., § 2213; C. '51, 
§ 1205.] 

An agreement of the trustee of a result
ing trust to hold as such, though not in 
writing, will not deprive such trust of the 
character imposed upon it by law: Cotton v. 
Wood, 25-43. 

The conveyance of real property to a 
partnership in the name of the partners 
creates a resulting trust in such partners 
for the benefit of the partnership: Paige v. 
Paige, 71-318. 

Parol evidence to establish an express 
trust is not admissible: Bichardson v. Maney, 
76-101; Andrew v. Concannon, 76-251; Brown 
v. Barngrover, 82-204. 

An express trust cannot be established by 

Í
iarol evidence and such evidence to estab-
ish a resulting trust must be clear and sat

isfactory: Sogers v. McFarland, 89-286. 
A party who seeks to show that he fur

nished to another money with which to buy 
in property at execution sale under assign
ment of a decree and hold the property for 
the benefit of the former is attempting to 

establish an express trust, which can only 
be done by written evidence: Hempstead v. 
Wheeler, 69N.W..521. 

I t is not competent under the provisions 
of this section to establish an express trust by 
parol and verbal evidence tending to show 
an express trust is incompetent: Maroney v. 
Maroney, 66 N. W., 911. 

A distinction is sometimes made between 
resulting or presumptive and constructive 
trusts, but neither class includes a case of 
fraud consisting in the refusal to perform a 
parol agreement creating a trust. There 
can be no resulting trust where an express 
agreement is relied on, for an express trust 
cannot be established by parol: Dunn v. 
Zwilling, 62 N. W., 746. 

Parol evidence is not admissible to show 
that a conveyance was in trust: Shaffer v. 
McCrachin, 90-578. 

Where a note and mortgage were exe
cuted by a parent to a third person with the 
parol agreement that it should be held for 
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the benefit of the child of the mortgagor, 
lield, that a trust was thereby created which 
was not affected by this statutory provision. 
A trust relating to a chose in action, and not 
to real estate, is not within the purview of 
this section. In such case the person for 
whose benefit the trust is made might main
tain action thereon in his own name: Patter
son v. Mills, 69-755. 

Where one person purchases the certifi
cate of a sheriff's sale for another who has 
the right to redeem from such sale and who 
advances a portion of the purchase price to 
the person buying the certificate advancing* 
the balance and agreeing to accept paymen] 
of the amount advanced and convey to th«' 
other, such trust may be enforced although 
in parol: Byers v. Johnston, 89-278. 

The conveyance of land to be converted 
into money, and the entire proceeds to be 

SEC. 2919. Conveyances by married women. A married woman 
may convey or encumber any real estate or interest therein belonging to her, 
and may control the same, or contract with reference thereto, to the same 
extent and in the same manner as other persons. [C. 73, § 1935; R., § 2215; 
C.'51, §1207.] 

paid out by the grantor, creates a trust in 
the grantee, and an agreement as to the dis
posal of the proceeds should be in writing: 
McOinness y. Barton, 71-644. 

A conveyance of land which is intended 
merely as a security for the payment of 
money will be regarded in equity as a mort
gage and in such case the courts are not 
limited to the written instruments executed 
by the parties, but all the facts and sur
rounding circumstances will be taken into 
consideration: Iowa State Savings Bank v. 
Coonrod, 66N.W..78. 

Though the conveyance to the trustee is 
absolute in form, a purchaser from the trus
tee, with knowledge of the trust, takes sub
ject thereto: Sleeper v. Iselin, 62-583. 

Section applied: McHenry v. Painter, 58-
365. 

A married woman may incumber or con
vey real property owned in her own separate 
right: Sanborn v. Vasady, 21-77. 

The mortgage of a married woman upon 
her separate property, to secure her hus
band's debt, if executed for a valuable con
sideration, would be binding: Green v. 
Scranage, 19-461. 

Previously to the present statutory provi
sion (Ü 3157) declaring that a conveyance, 
transfer or lien executed by either husband 
or wife in favor of the other shall be valid to 
the same extent as between other persons, 
it was held that a conveyance from wife to 
husband in connection with an agreement to 
separate, for the relinquishment of dower, 
would be upheld if supported by a considera
tion and free from fraud: Robertson v. Sober t-
scm, 25-350. 

But it was also held that, aside from an 
agreement to separate, neither husband nor 
wife had any interest in the property of the 
other which could be the subject of convey
ance between them: McKee v. Reynolds, 26-
578. 

And by \ 3154, any agreement between 
husband and wife, relative to any contingent 
interest of either in the property of the other, 
is void: Linton v. Crosby, 54-478. 

The power of a married woman to acquire 
by purchase, and contract with reference to 
real property, discussed and previous cases 
cited: Shields v. Keys, 24-298. 

For the history of previous legislation as 
to the power of a married woman to convey, 
and the method of executing instruments in 
such cases, see Simms v. Hervey, 19-273. 

Where husband and wife agreed to sell 

the wife's interest in certain real estate, after 
which the husband alone executed, without 
delivering, a deed thereto, and received pay
ment of the consideration with the wife's 
knowledge and consent, and she, after the 
husband's death, voluntarily executed and 
delivered the deed, held, that the wife's title 
was thereby divested: Pursley v. Hayes, 22 
-11. 

Where the title is in the wife, and she 
joins her husband in a warranty deed convey
ing it, the addition of a clause releasing her 
right of dower will not limit the estate con
veyed by her to her dower interest: Grapen-
gether v. Fejervary, 9-163. 

A wife joining with her husband in a con
veyance of his property merely to relinquish 
her dower right does not become bound by 
the covenants of such deed: Childs v. Mc-
Chesnty, 20-431, 436; Lyon v. Metcalf, 12-93. 

And, therefore, an after-acquired title of 
the wife does not inure to the grantee in a 
previous deed cf the husband without title, 
in which deed the wife has simply joined to 
relinquish dower: Childs v. McChesney, 20-
431; WNeil v. Vanderburg, 25-104; Thonipson 
v. Merrill, 58-419; Edwards v. Davenport, 4 
McCrary, 34. 

Since the enactment of the Code of '51, 
conveyances by married women are to be 
executed as in other cases, and acknowledg
ment is not necessary to their validity: Simm s 
v. Hervey, 19-273. 

Under this section it seems that a wife 
may contract with the purchaser of property 
from her husband to relinquish her dower 
interest by a separate contract from that of 
the conveyance: Dunlap v. Thomas, 69-358. 

SEC. 3920. Conveyances by husband and -wife. Every conveyance 
made by a husband and wife shall be sufficient to pass any and all right of 
either in the property conveyed, unless the contrary appears on the face of 
the conveyance. [C. 73, § 1936; R., § 2255.] 

Where the title is in the wife and she her 'right of dower will not limit the estate 
joins her husband in a warranty deed con- conveyed by her to her dower interest: Gra-
veying it, the addition of a clause releasing pengether v. Fejervary, 9-163. 
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SEC. 2921. Covenants. Where either the husband or .wife joins in a 
conveyance of real estate owned by the other, the husband or wife so joining 
shall not be bound by the covenants of such conveyance, unless it is 
expressly so stated on the face thereof. [C'73, § 1937.] 

As to the wife, this is the rule generally 
recognized, aside from statute: Childs v. Mc-
Chesney, 20-431, 436. 

The wife should not be held liable for 
breach of warranty in a conveyance in which 
she joins with her husband where it does not 
expressly appear that she was to be bound 
by the warranty: Moore v. Graves, 65 N. W., 
1008. 

The fact that the land conveyed is not 
owned by the husband does not render the 
wife liable to any greater extent under the 

covenants of the deed than if it had been 
owned by him, in case the title is not in her, 
and such covenants will not work an estoppel 
as to her: Thompson v. Merrill, 58-419. 

Under a conveyance made prior to the en
actment of this provision, in which the hus
band joined with his wife in conveying prop
erty of the wife, held, that the husband was 
liable on the covenants of the deed: Bellows 
v. Litchfield, 83-36. 

Section applied: Lyon v. Metcalf, 12-93. 

SEC. 2922. Title and possession of mortgagor. In absence of stip
ulations to the contrary, the mortgagor of real estate retains the legal title 
and right of possession thereto. [C. 73, § 1938; R., § 2217; C'51, § 1210.] 

The interest of the mortgagor in lands 
mortgaged is an estate of inheritance: White 
v. Jiittenmeyer, 30-268. 

The mortgaged property in the mortga
gor's hands possesses all the incidents of real 
estate. I t may be sold, will descend to 
heirs, and is subject to dower: Barrett v. 
Blackmar, 47-565. 

The mortgagee does not have an estate 
in the land, but simply a specific lien or 
charge thereon to secure his debt: Newman 
v. Be Lorimor, 19-244; McHenry v. Cooper, 27-
137, 144. 

SEC. 2923. Tenancy in common. Conveyances to two or more in 
their own right create a tenancy in common, unless a contrary intent is 
expressed. [C'73, § 1939; R., § 2214; C. '51, § 1206.] 

A mortgagee is, at common law, enti
tled to the benefit of covenants running 
with the land, and that r ight is not affected 
by this section: Devon v. Hendershott, 32-192. 

The mortgagor is not by this section 
placed in any different position nor has he 
any greater rights than he had or would 
have independently of these provisions: 
Porter v. Green, 4-571. 

Section applied: Watts v. Creighton, 85-
153. 

When an estate is held by two or more 
in their own right, nothing being expressed 
to the contrary, the tenancy is in common, 
and this rule applies in case of husband and 
wife: Hoffman v. Stigers, 28-302. 

Where property is deeded to a partner

ship in the individual names of the partners 
it is held by them in trust for the firm: 
Paige v. Paige, 71-318. 

A conveyance to father and son will con
stitute them tenants in common of the prop
erty conveyed: Bolton v. Oberne, 79-278. 

SEC. 2924. Vendor's lien. No vendor's lien for unpaid purchase 
money shall be enforced in any court of this state after a conveyance by the 
vendee, unless siich lien is reserved by conveyance, mortgage or other instru
ment duly acknowledged and recorded, or unless such conveyance by the 
vendee is made after suit by the vendor, his executor or assigns to enforce 
such lien. But nothing herein shall be construed to deprive a vendor of any 
remedy now existing against conveyance procured through the fraud or col
lusion of the vendees therein, or persons purchasing of such vendees with 
notice of such fraud or lien. [C. '73, § 1940.] 

An assignment for the benefit of credit-How reserved: A contract to convey does 
not defeat a vendor's lien under this section: 
Noyes v. Kramer, 54-22; Thropshire v. Lyle, 
31 Fed., 694. 

A mortgage by vendee is not a convey
ance in such sense as to prevent the enforce
ment of the vendor's lien. In such case the 
mortgage will take priority, but the vend
or's lien may be enforced against the 
equity of redemption: Tinsky v. Tinsley, 
52-14. 

In particular cases, held, that there was 
not sufficient reservation of the vendor's 
lien to preserve it: Botch v. Ifussey, 52-694; 
Dean v. Scott, 67-233. 

ors is a conveyance within the meaning of 
this section, and cuts off any vendor's lien 
not preserved therein: Prouly v. Clark, 73-55. 

When the vendor of real estate makes a 
conveyance and delays taking his mortgage 
for the purchase money until after a mort
gage is made to another party without no
tice, the vendor's mortgage will be post- ' 
poned to the other: Davis v. Lutkiewiez, 72-
254. 

This provision limiting the vendor's lien, 
as against third persons, to cases where it is 
reserved in a deed or mortgage, is uncon
stitutional so far as it applies to liens exist-
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ing before its enactment: Jordan v. Winner, 
45-65; Webster v. McCullough, 61-496. 

The right to this lien being limited to 
unpaid purchase money, it will not be sus
tained when the purchase price has been so 
blended with other considerations by the 
contract, or otherwise, that its precise 
amount cannot be ascertained. Therefore 
held, that an amount due on the settlement 
of various claims, including the purchase 
price of real estate, although such balance 
did not exceed the amount of the purchase 
price, could not be enforced and made the 
basis of a vendor's lien: Erickson v. Smith, 
79-374. 

Priority: A mortgagee having knowl
edge that the purchase money was unpaid 
could not, before the enactment of this sec
tion, acquire a prior lien to that of vendor 
for such purchase money, whether he knew 
how much there was unpaid or not, it 
being his duty to inquire and ascertain the 
amount unpaid: Jordan v. Wimer, 45-65. 

A mortgage made subsequently to a deed, 
for money advanced by a third party to pay 
the purchase price of the property, does not 
confer priority over a judgment existing 
against vendee at the time of the purchase of 
the property. The mortgagee is not entitled 
in such case to be subrogated to the rights of 
the vendor. Whether a simple vendor's lien 
is paramount to the lien of a judgment ob
tained without notice of the rights of the 
vendor, quaere: Gilman v. Dmgeman, 49-308. 

Where the legal title is held subject to 
an agreement to convey, in the nature of a 
title bond, a judgment against the holder of 
such legal title does not become a lien 
thereon: Scott v. Mewhirter, 49-487. 

The vendor's lien does not have priority 
over the lien of a judgment against vendee, 
in favor of a party who has no notice of the 
vendor's rights: Cutler v. Amnion, 65-281. 

A purchaser under foreclosure of a vend
or's lien,which was notcommenced until after 
the execution of a mortgage of the property 
by vendee, which was recorded subsequently 
to the commencement of the foreclosure, but 
prior to sale thereunder, held not to have 
acquired priority over such mortgage: Henry 
County v. Bradshaw, 20-355. 

The vendor's lien is superior to the claim 
of the widow of vendee for dower: Noyes v. 
Kramer, 54-22. 

Cancellation of a bond for a deed, and sale 
of the property to another, will defeat any 
claim of the person from whom the property 
was purchased under such bond, as against 
the subsequent purchaser: McMUlen v. Rose, 
54-522. 

A quitclaim deed is sufficient to bar a 
vendor's lien not evidenced by writing: 
Chrisman v. Hay, 43 Fed., 552. 

Assignment: A lien passes to the assignee 
of notes given for the purchase money as an 
incident thereof: Blair v. Marsh, 8-144; Rake-
straw v. Ramillón, 14-147; Paramore v. Na-
hers, 42-659. 

And such lien will be sufficient considera
tion for a mortgage executed in recognition 
thereof, and to make it a matter of record: 
Reynolds v. Morse, 52-155. 

Waiver: The taking of a mortgage on 

the same property is a merger or waiver of 
the vendor's lien: Stuart v. Harrison, 52-511; 
Uscher v. Simmons, 54-269. 

The taking of a mortgage upon other 
property to secure unpaid purchase money 
is a presumptive waiver of the vendor's lien, 
and casts upon the vendor the burden of 
proving that no waiver was intended. Evi
dence in a particular case, held not sufficient 
to overcome such presumption of waiver: 
Gnash v. George, 58-492. 

The taking of distinct security is evidence 
that the vendor does not rely upon his lien, 
but intends to waive it, and this is true where 
the vendor accepts the note of a third person 
indorsed by the vendee, even though it after
wards appears that at the time the maker of 
such note was insolvent, if the parties sup
posed the security to be good at the time of 
the purchase: Kendrick v. Eggleston, 56-128. 

Where the vendor of real estate takes 
collateral security for the purchase money he 
thereby waives presumptively his vendor's 
lien, and the fact that the security thus taken 
is of no value, or afterwards becomes value
less, does not defeat the waiver: Akers v. 
Luse, 56-346. 

Where the vendor, without relying upon 
his lien, obtains judgment at law for the pur
chase money, and buys in the property at a 
sale thereof under execution, he does not 
thereby lose his superiority over liens that 
are inferior to his, but may, by an action in 
equity against such lienholders, have his 
title quieted: Patterson v. Under, 14-414. 

The fact that vendor's claim for purchase 
money has been presented to the administra
tors of vendee's estate, and a portion of the 
amount thereof has been received, will not 
operate as a waiver of the lien: Hayes v. 
Horine, 12-61. 

Where the vendor conveyed title to the 
vendee, accepting payment of the debt in 
money and negotiable securities, which he 
transferred, lield, that the vendor's lien was 
waived and could not be enforced by the pur
chaser of such securities: Porter v. Dubuoae, 
20-440. 

In equity an unpaid vendor who has not 
waived it will be entitled to a lien, and no 
waiver obtained by fraud will be effectual to 
destroy such lien. Accordingly held, that 
in an exchange of lands, the consideration 
having failed in part by reason of fraudui snt 
representations as to the land exchanged, a 
vendor's lien could be enforced against the 
land for which it was taken as payment: Mo-
Dole v. Purdy, 23-277. 

The taking of a note upon which, through 
fault of vendee, nothing is realized, does not 
constitute a waiver of the vendor's lien: 
Johnson v. McGi'ew, 42-555. 

Where, as part consideration of a convey
ance of real property, a bond for a deed was 
taken for the conveyance by the vendee to 
the vendor of another piece of real property, 
and subseqently the obligor in such bond in
duced the obligee to accept a valueless rail
road bond in lieu thereof, held, tha t the 
delivery of such bond did not satisfy the pur
chase price of the property first conveyed, 
which was to have been satisfied by the con
veyance of the property covered by the bond 
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for a deed, and that the obligee in such bond 
might enforce a vendor's lien on the land 
originally conveyed by him: Brown v. Byam, 
65-374. 

Under particular circumstances, held, that 
a mortgage never accepted by the vendor 
would not defeat his right to a vendor's lien: 
Huff v. Olmstead, 67-598. 

Against whom available : Asid e from stat
utory provisions, the right of vendor to a 
lien for unpaid purchase money is well set
tled. It is an equitable mortgage and does 
not contemplate any writing to evidence it. 
I t follows the property into the hands of the 
heir or future vendee with notice: Pierson 
v. David, 1-23. 

A vendor's lien for unpaid purchase mon
ey may be enforced against the vendee and 
his heirs and other privies in estate as well 
as againstsubsequent purchasers, even where 
the title has passed to the vendee, and much 
more readily will this relief be granted when 
the title is still in the vendor, who has only 
given title bond for conveyance. Purchasers 
of vendee's right to the title bond are pur
chasers of an equity only and take with no
tice of the vendor's lien: Blair v. Marsh, 8-
144. 

Prior to the adoption of the Code of '73 
vendor had a lien upon the premises for any 
part of the purchase money which he might 
enforce against any purchaser with notice: 
Webster v. McCollough, 61-496. 

In a particular case, held, that the evi
dence did not charge the grantee of property 
with knowledge of the existence of the ven
dor's lien thereon: Harkleroad v. Waterhouse, 
69-702. 

After the execution of a conveyance by 
the vendee the lien ceases to exist even 
though the grantee knew that the purchase 
money had not been paid. This is because 
the grantee has the right to presume that 
the vendor's lien as to him is waived: Fisher 
v. Shropshire, 147 U. S., 133. 

But the filing of a petition in a suit to en
force the lien charges a subsequent grantee 
with notice thereof: Ibid. 

The doctrine of a vendor's lien arising by 
implication is recognized in the courts of 
Iowa: Ibid. 

Nature of the right: Under the statutes 
existing prior to the Code of '73, the vend
or's lien was recognized, and was not limited 
to cases where a bond for a deed had been 
executed: Johnson v. McGrew, 42-555; Jordan 
v. Wimer, 45-65. 

The fact that by agreement vendor con
tinues to reside upon the premises during 
life will not deprive him of his lien, it ap
pearing that there was no reservation in his 
favor of any interest in the land: Webster v. 
McCollough, 61-496. 

Where a party claims the vendor's land 
under an^agreement or contract which is not 
a technical mortgage, a court of equity will 
recognize and sustain it, whenever it ap
pears from the contract that it was so in
tended: Whiting v. Eichelberger, 16-422. 

The provisions of this section are not ap
plicable to cases where the vendor's lien is 
based on a contract enforceable in equity, 
and such a lien will take precedence of a 
judgment: Devin v. Eagleson, 79-269. 

Where a party orally agreed to give a 
mortgagee for the purchase price of real 
estate, in which it was provided that the 
mortgagor should pay the accruing taxes, 
and in consideration of such agreement the 
property was conveyed to him, but he failed 
to execute the mortgage or to pay the taxes, 
which were paid by the vendor, held, that 
there was such a part performance as to take 
the case out of the statute of frauds; and held, 
also, that as between the parties the vendor 
was entitled to a lien according to the terms 
of the mortgage for the unpaid purchase-
money and interest and the taxes paid by the 
vendor: Ibid. 

And where third parties claimed to have 
extended credit to the purchaser on the 
faith of his property and without any knowl
edge of the lien, held, that the claim was not 
well founded, as it appears that the deed to 
the purchaser was not recorded until long • 
after the date of the last item of the account: 
Ibid. 

A vendor's lien upon real estate is not 
based upon contract, nor is it an equitable 
mortgage, nor a trust resulting to the vendor 
from non-payment of purchase money. I t is 
a simple equity raised by courts of chancery, 
and not depending upon any particular facts: 
Porter v. Dubuque, 20-440. 

A vendor's lion is a mere naked equity 
raised and administered by courts, to be en
forced between the parties, where no counter-
equitiesarise, but it is never to be allowed to 
override or take priority of equities or rights 
of third persons which have attached in ig
norance of such vendor's equity: Allen v. 
Loring, 34-499. 

A consolidation of railroad companies by 
which the stockholders in one acquire stock 
in the other, and real property belonging to 
one is transferred to the otner, does not en
title such stockholders to a vendor's lien on 
such real property: Cross v. Burlington & 8. 
W. R. Co., 58-62. 

The interest of vendor in real estate con
veyed is not real estate but personal estate, 
and in case of his death it will descend to his 
administrators, and not to his heirs: Baldwin 
v. Thompson, 15-504. 

In proposing this section commissioners of 
the Code of '73 say: ' ' The so-called vendor's 
lien owes its existence to peculiarities of the 
English law of real estate which have never 
been adopted by us; and i t not only lacks any 
reason for its perpetuation, but is directly at 
variance with the whole spirit and interest 
of our system of land records. On these 
grounds i t has been refused recognition by 
some American courts even without legis
lative interposition, and although it has 
been sustained in Iowa ever since the im
portant case of Pierson v. David, 1 Iowa, 23, 
yet the objections to it have been strongly 
stated in the recent case of Porter v. City of 
Dubuque, 20 Iowa, 440. Most of the Iowa 
cases usually cited to sustain it are not au
thorities for the vendor's lien in the proper 
sense of the words, but only for the r ight 
which a vendor has to enforce payment after 
he has delivered possession, but before con
veyance. With this latter r ight we of 
course do not propose to interfere. The 
amendment suggested only cuts off the 
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secret lien, after an absolute conveyance, en
forced in equity. The language of the court 
in Porter v. City of Dubuque certainly throws 
enough doubt over the doctrine to call for 
the interposition of the legislature to settle 

the question one way or the other, and we 
think there cannot be much hesitation in 
which way this should be:" Code Com'rs' 
Bep. of '73, p. 62. 

CHAPTER 6. 

OF THE CONVEYANCE OF REAL ESTATE. 

SECTION 2925. Recording. No instrument affecting real estate is of 
any validity against subsequent purchasers for a valuable consideration, 
without notice, unless recorded in the office of the recorder of the county in 
which the same lies, as hereinafter provided. [C. 73, § 1941; R., § 2220; C. 
'51, § 1211.] 

I. E F F E C T OF RECORDING. 

Not essential to validity: Recording is 
not essential to the validity of the instru
ment, as to parties and those having notice, 
nor to its competency as evidence: Clark v. 
Connor, 28-311. 

The recording laws were not designed 
for the benefit of the immediate parties to a 
conveyance, but as a protection and shield 
to third persons: Hopping v. Burnam, 2 G. 
Gr., 39. 

As between the parties a mortgage of real 
property is binding without being recorded: 
Jirewer's Estate v. Crow, 4 G. Gr., 520. 

After the delivery of a properly executed 
conveyance the title of the vendor is com
pletely and entirely divested, although the 
instrument is not recorded: Norton v. Wil
liams, 9-528. 

As to effect of instruments not properly 
acknowledged, see notes to next section. 

Presumption from recording: The pre
sumption is that a deed, beneficial to the 
grantee, properly acknowledged and re
corded, has been delivered, and the knowl
edge and assent necessary to a valid deliv
ery will be presumed in the absence of a 
negative showing: Bobinson v. Could, 26-89. 

In such a case the burden of proof is upon 
the party claiming non-delivery to clearly 
rebut the presumption arising from the ac
knowledgement and recording: Craven v. 
Winter, 38-47L 

Therefore, held, that delivery of a deed 
of voluntary conveyance to the wife of 
grantee, who was a son of grantor, would be 
presumed to be a delivery to the son: Ibid. 

While the recording of a conveyance is 
not proof of its delivery, yet execution of 
the instrument and delivery to the recorder 
in good faith and at tho instance of the 
grantee, may constitute a delivery; but the 
presumption of delivery would not arise 
from the fact that the instrument is found 
recorded, if the grantee has done no act 
recognizing its existence or validity: Foley 
v. Howard, 8-56. 

The fact that a grantor in a deed delivers 
it to the recorder for record may be a cir
cumstance, with others, tending to show 
fraud, but does not of itself, as a matter of 
law, make the deed fraudulent or void: 
Ward v. Wehman, 27-279. 

Assent of the grantee to the conveyance 
will not relate back to the delivery of the 
deed to the recorder for record where it 
was without the knowledge of the grantee, 
and without previous agreement to execute 
a conveyance of the property referred to: 
Day v. Griffith, 15-104. 

Subsequent acceptance by the grantee of 
an instrument delivered to the recorder 
without his knowledge will not relate back 
to such delivery so as to cut out the rights 
of an intervening attaching creditor: Ibid. 

Filing a deed for record cannot be con
sidered as a delivery unless it is filed in pur
suance of a previous agreement: Deer v. JVeZ» 
son, 73-186. 

Record notice: The fact that a purchaser 
is charged with record notice of one lien 
does not affect him as to others not recorded. 
Though not a bona fide purchaser as to the 
one he may be as to the others: Koons v. 
Grooves, 20 373. 

A fraudulent deed acquires no validity 
by recording, and does not bind a subse
quent purchaser who has not actual notice: 
Gardner v. Cole, 21-205. 

A grantor who becomes liable on cove
nants running with the land is charged with 
notice of subsequent conveyances or incum
brances of record, and cannot, by settlement 
with his immediate grantee, cut off the 
claims of subsequent parties: Devin v. Hen-
dershot, 32-192. 

The filing for record is notice to the world 
of grantee's rights, and a party claiming a 
right of action as against the conveyance on 
account of fraud is deemed to have had notice 
of such fraud from the date of the record
ing: Laird v. Kilbourne, 70-83. 

The record of a deed is notice to other 
persons claiming title in the property that 
the claim is made by the person in whose 
favor the deed is recorded: Mohlis v. Trauff-
ler, 91-75L 

A person having constructive notice of an 
instrument is affected with all that it con
tains, and if thereby put upon inquiry he is 
bound to take notice of all that he might 
have learned by pursuing the path indi
cated: Thomas v. Kennedy, 24-397. 

The rights conferred by an instrument 
of which a subsequent purchaser has con
structive notice only are to be determined 
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by the instrument itself as recorded and in
dexed, and not by facts aliunde or other in-
strumentsnot recorded: Miller v. Ware, 31-
524; Bisque v. Wright, 49-538. 

II. W H A T INSTRUMENTS. 
Assignment of mortgagee: The recording 

laws are applicable to transfers of mortgages 
as well as to the mortgages themselves, and 
the assignee of a mortgage must record his 
assignment in order to protect himself 
against the act of the mortgagee in releas
ing the lien of such mortgage or subordi
nating it to the lien of another mortgage: 
Parmenter v.Oakley, 69-388; Bank of Indiana 
v. Anderson, 14-544; McClure v.Burris, 16-591; 
Cornog v. Fuller, 30-212; Bowling v. Cook, 39-
200; Van Gorder v. Hanna, 72-572. 

The assignment of a mortgage is such an 
instrument as may be recorded under this 
section: Kenosha Stove Co. v. Shedd, 82-540. 

The written assignment of a bond and 
mortgage is an instrument conveying real 
estate within the meaning of the recording 
act: Nashua Trust Co. v. W. S. Edwards 
Mfg. Co., 68N.W..587. 

The assignee of a debt secured by mort
gage whose transfer is not recorded does not 
take preference over subsequent purchasers 
or mortgagees without notice of the trans
fer: Jenksv. Shaw, 68 N.W.,900. 

Where there is no recorded assignment 
of a mortgage; payment of the debt to the 
mortgagee will satisfy the mortgage al
though it has been transferred with the 
note secured by it to another person: Quincy 
v. Ginsbach, 92-144. 

Where an assignment of a mortgage is 
not recorded, and a subsequent purchaser of 
the premises releases a mortgage which he 
holds upon other land in consideration of the 
release by the mortgagee of the mortgage 
which has been assigned, such release will 
extinguish the mortgage as to the property, 
and it cannot be foreclosed by the assignee: 
Daws v. Craig, 62-515. 

Although a release by the mortgagee who 
appears by record to be still the owner of 
the mortgage will be binding upon the as
signee of the mortgage or a note secured 
thereby, yet the mere payment to the mort
gagee, who has ceased to be the owner of 
the notes and mortgage, will not extinguish 
the mortgage to that extent. A mortgagor 
can, by talcing ordinary care, protect him
self by requiring the mortgagee to produce 
and account for the notes upon which pay
ment is made: Brayley v. Ellis, 71-155. 

Although it is held that one who pur
chases property after satisfaction of the 
mortgage thereon has been entered of rec
ord by the mortgagee takes it discharged of 
the claims of the assignee of the mortgage, 
if the assignment was not recorded at the 
time of the purchase and he had no actual 
notice of the rights of the assignee, yet this 
rule is not applicable where there is no 
change in the relation of the parties in reli
ance upon the satisfaction of record: Band v. 
Barrett, 66-731. 

Where the attorney of a party foreclosing 
a mortgage has knowledge before the fore
closure is terminated that a third person 

holds, by assignment, one of the notes se
cured by mortgage, such plaintiff should 
make such assignee a party to the proceed
ings or the decree will not bar the equity of 
redemption in such assignee: Walker v. 
Schreiber, 47-529. 

Agreement as to real property: The 
record of an agreement reserving to mort
gagor's grantor a continued interest in the 
land covered by the mortgage, which is 
indexed in the name of the mortgagor as 
grantor and the former owner as grantee, 
imparts constructive notice to the mort
gagee: Paige v. Lindsey, 69-593. 

Public land claims: The provisions of 
the state registration law have no application 
to conflicting entries of public lands. The 
recording of a certificate of purchase from 
the United States or of a transfer thereof is 
unnecessary. The regulations established 
by congress will govern until the title has 
passed from the government by patent: 
Klein's Heirs v. Argenbright, 26-493; David v. 
Bickabaugh, 32-540; Harmon v. Clayton, 51-36. 

III. SUBSEQUENT PURCHASERS. 
Independent title: The term subsequent 

purchaser in this section is used to describe 
purchasers claiming under some common 
grantor, that is, under the same chain of 
title. The recording laws have no applica
tion as against an independent title distinct, 
from that upon which the recorded instru
ment is based: Bankin v. Miller, 43-11. 

The record of a deed from a person not 
connected with the record chain of title will 
not charge a subsequent purchaser with 
notice of the rights of such grantor: Haber 
v. Bossart, 70-718. 

The holders of a void title cannot take 
advantage of want of notice of a valid con
veyance: Chase v. Kaynor, 78-449. 

Mortgagee: A mortgagee of real prop
erty is a purchaser within the meaning of 
the provisions relating to recording: Porter 
v. Green, 4-571; Seevers v. Delashmutt, 11-174; 
Hewitt v. Bankin, 41-35; Koon v. Tramcl, 71-
132; Estate of Gill, 79-296; Weare v. Williams, 
85-253. 

From the moment the mortgagee parts 
with his money on the strength of the mort
gage he is considered as occupying as high 
ground as an absolute purchaser, and is 
within the protection of the statute as a pur
chaser: Barney v. McCarty, 15-510. 

So, where a prior mortgage, given to se
cure a joint note of mortgagor and another 
who was in fact a surety, was paid off by 
such surety, held, that although between the 
surety and the mortgagor the former was 
entitled to subrogation under such mortgage, 
yet a subsequent mortgagee without knowl
edge of that fact had a r ight to regard the 
payment by the surety as satisfaction, and 
such subsequent mortgagee would be pro
tected against the mortgage: Patton v. Eber-
hart, 52-67. 

Mechanic's lien holder: A mechanic's 
lien holder is not a subsequent purchaser in 
such sense as to be protected against an un
recorded conveyance or mortgage of which 
he had no notice: Fletcher v. Kelly, 88-475. 

It is only when he has bid in the prop-
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erty under a foreclosure decree that he be
comes a subsequent purchaser entitled to pro
tection: Nashua Trust Co. v. W. 8. Edwards 
Mfg. Co., 68 N.W., 587. 

Attaching creditor: An attachment lien 
does not take precedence over a prior unre
corded conveyance of which the creditor had 
no notice: Norton v. Williams, 9-528: Savery 
v. Browning, 18-246; First Nat. Bank v. 
Hayzlett, 40-659; Eldred v. Brake, 43-569. 

I t is otherwise as to chattel mortgages: 
See notes to ? 2906. 

Judgment creditor: The holder of a judg
ment lien is not a purchaser, and his claim 
is subject to prior equities and unrecorded 
instruments: Norton v. Williams, 9-528; Bell v. 
Evans, 10-353; Seevers v. Belashmutt, 11-174; 
Hays v. Thode, 18-51; Chapman v. Coats, 26-
288; Stuart v. Hines, 33-60, 100. 

A judgment lien does not take priority 
over an unrecorded mortgage, even though 
such unrecorded mortgage, by mistake, does 
not describe the land therein intended to be 
mortgaged: Welton v. Tizzard, 15-495. 

A judgment creditor who purchases real 
estate at a sale under execution, in the ab
sence of notice of an outstanding equity, is 
an innocent purchaser for value and is en
titled to protection as such: Ettenheimer v. 
Northgraves, 75-28. 

A deed unacknowledged and unrecorded 
conveys title paramount to a subsequent 
judgment, and the same rule applies to an 
assignment for the benefit of creditors not 
acknowledged or recorded. A creditor can
not set up the fact of the want of registry of 
the deed of assignment to defeat assignee's 
title, for the reason that invalidity on that 
ground arises only as against a subsequent 
purchaser for value without notice: Munson 
v. Frazer, 73-177. 

A judgment creditor or the assignee of a 
judgment is not protected against a prior 
equity if an action to enforce it is brought 
before the sale: Bider v. Kelso, 53-367. 

Under a statute providing that no deed 
should be valid except between the parties, 
or between those having actual notice there
of until recorded, held, that the levy of an 
attachment or the lien of a judgment wouid 
take priority over an unrecorded convey
ance: Brown v. Tuthill, 1G. Gr., 189; Hopping 
v. Burnam, 2 G. Gr., 39. 

An unrecorded deed will take precedence 
over a subsequent attachment or judgment, 
though the creditor had no notice thereof: 
Moorman v. Gibbs, 75-537. 

Mere creditors cannot object on account 
of failure to record: Weare v. Williams, 85-
253. 

The purchaser at a judicial sale is bound 
to take notice of instruments recorded up to 
date of sale, although they may have been 
executedprior to the levy: Chapman v. Coats, 
26-288; Thomas v. Kennedy, 24-397; Norton v. 
Williams, 9-528. 

A third person purchasing at a sale under 
a judgment is protected as fully as if he had 
purchased and taken a deed from the judg
ment debtor: Evans v. McGlasson, 18-150; 
Jones v. Brandt, 59-332. 

The judgment creditor purchasing at the 
sale is entitled to protection as any other 
purchaser: Weaver v. Carpenter, 42-343. 

At least this is true in the absence of any 
controlling equities: Evans v. McGlasson, 18-
150; Halloway v. Plainer, 20-121; Butterfield v. 
Walsh, 21-97; Wallace v. Bartle, 21-346; Walker 
v. Elston, 21-529; Gmoer v. Hoheneyl 33-36. 

If strong and controlling equities inter
vene they may perhaps be recognized by a 
court of equity as against the judgment 
creditor purchasing at his sale: Walker v. 
Elston, 21-529. 

But this rule by which a purchaser at ju
dicial sale is protected applies only in case of 
a sale of the legal title. When the sale is of 
an equity, the purchaser takes only such 
equity, if any, as the defendant may actually 
have: Wallace v. Bartle, 21-346; Churchill v. 
Morse, 23-229. 

Heir: A purchaser from the heir is pro
tected against a prior unrecorded deed of the 
ancestor: McClure v. Tollman, 30-515. 

The heir himself is not protected against 
unrecorded deeds of his ancestor: Morgan v. 
Corbin, 21-117; Magee v. Allison, 62N."W\, 322. 

The heir takes subject, also, to an unre
corded contract to convey, made by his an
cestor: Montgomery v. Gibbs, 40-652. 

Devisees of the owner of the naked legal 
title, who have full knowledge of the posses
sion of the property by one having the equi
table title thereto, can occupy no better posi
tion than their testator, and will take subject 
to the same equities existing against him: 
Peters v. Jones, 35-512. 

IV. F O E VALUABLE CONSIDERATION. 
Purchasers for a consideration: This 

section implies that, except as to subsequent 
purchasers for a valuable consideration, in
struments affecting real estate are not ren
dered invalid for the reason that they have 
not been recorded. To entitle a purchaser 
to priority over a prior purchaser who has 
failed to record his deed, the subsequent 
grantee must have purchased for a valuable 
consideration and without notice of the rights 
of the first purchaser: Sillyman v. King, 36-
207. 

A purchaser in good faith for a cash con
sideration cannot be held subject to a claim 
against his grantor to enforce a parol trust 
with reference to the land conveyed: Rich
ardson v. Haney, 76-101. 

Payment before notice: In order that 
the purchaser may hold property discharged 
of a prior lien or charge he must have paid 
the purchase money before notice: Cum-
mings v. Tovey, 39-195. 

A subsequent mortgagee will have priority 
over an earlier mortgage only where he has 
not had notice of such prior mortgage until 
after the completion of the contract or the 
payment of the money. The fact that the 
terms of the transaction have been agreed 
upon before notice is received by him will 
not entitle him to protection: English v. 
Waples, 13-57. 

Extension of time: "Where a purchase 
money mortgage, by reason of defective de
scription; did not affect a subsequent mort
gagee with notice, and such subsequent 
mortgagee, although taking his mortgage 
for a precedent debt, in consideration thereof 
extended the time of payment, and also 
bought in another mortgage on the same 
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property, held, that the second mortgage 
had a prior lien: Port v. Embree, 54-14. 

Where a mortgage is given as security 
for an antecedent debt, and the time is ex
tended, such extension will be sufficient 
consideration to constitute the mortgagee a 
purchaser for value, and entitle him to pro
tection: Sullivan Savings Institution v. Young, 
55-132; Daw's v. ImXkieweitz, 72-254; Koon v. 
Tramel, 71-132. 

Surrender of security: The surrender of 
a security for an indebtedness due from the 
grantor to the grantee is sufficient to make 
the grantee a purchaser for value as against 
third parties: Seymour v. Harrison, 20-592. 

Pre-existing indebtedness: Where a 
mortgage is given to secure a pre-existing 
indebtedness and not in consideration of any 
extension of time, the mortgagee, even with
out notice of a prior unrecorded mortgage, 
does not acquire any rights superior thereto: 
Phelps v. Fockler, 61-340. 

Une mere expense of recording the mort
gage will not be sufficient to render the 
holder thereof a holder for value: Ibid. 

Actual payment is in general necessary 
to the character of a bona fide purchaser for 
value. The giving of security and executing 
a bond is not sufficient: Kitteridge v. Chap
man, 36-348. 

The execution of notes and a mortgage 
securing them will not constitute payment 
if the notes, though negotiable, remain in 
the hands of the person from whom title was 
acquired: Bush v. Mitchell, 71-333. 

One who purchases property agreeing to 
pay a mortgage thereon as a part of the pur
chase money does not thereby acquire pri
ority over the lien of a judgment upon the 
premises, even though such lien is subse
quent to that of the mortgage paid: First 
Nat. Bank v. Thompson, 72-417. 

Payment after notice: A purchaser of 
property who gives a mortgage back for the 
entire purchase money, and before making 
any payment thereon has notice of the title 
of a prior purchaser by unrecorded deed, 
cannot be protected as against such title. 
He is in a condition to refuse payment, and 
if he makes payment must be regarded as 
having made it voluntarily and with notice: 
Brady v. Otis, 40-97. 

The fact that a purchaser in good faith 
bas paid only a part of the purchase price 
cannot render him liable in any manner 
different from the liability which he assumed 
as to his grantor, but he may_ as to the pur
chase money unpaid, upon being indemnified 
against any liability, be required to pay 
the consideration to the person equitably 
entitled thereto: Macomber v. Peck, 39-351. 

A party claiming under one who has as
sumed and paid a mortgage as part of the 
purchase price of the land cannot set up 
3uch claim as against the lien of a judgment 
of which the parties both had constructive 
notice: Goodyear v. Goodyear, 72-329. 

Partial payment of the purchase money 
before notice, although not sufficient to vest 
the vendee with the character of a bona fide 
purchaser as regards the entire estate, will 
entitle him to invoke the aid of equity to the 
extent of reimbursement for the amount 
actually paid: Kitteridge v. Chapman, 36-348. 

The claimant of a lien who has not paid 
any value therefor cannot be regarded as a 
good faith purchaser, but if he has paid a 
portion of the amount for which he claims 
a lien he may assert his lien to the extent of 
the sum paid: O'Brien v. Harrison, 59-686. 

Recital of consideration in deed: The 

f rantee of a fraudulent purchaser has the 
urden of proof cast upon him to show that 

he purchased in good faith and for a valuable 
consideration, and the recital of a valuable 
consideration in the deed is not evidence of 
payment thereof as against the person rely
ing upon the fraud to defeat the conveyance. 
Such a recital is evidence only as between 
the parties and parties claiming through or 
under them: Sillyman v. King, 36-207; Fal-
conbury v. Mcllravy, 36-488; Bush v. Mitchell, 
71-333. 

The recital in a warranty deed that a con
sideration named was paid by grantee to 
grantor is not sufficient as against the holder 
of a prior title, who is a stranger to the con
veyance, to show that the grantee is a pur
chaser for value: Hogdon v. Green, 56-733. 

Burden of proof as to payment of con
sideration: Where the grantee of one who 
has purchased in fraud of the rights of a prior 
purchaser claims to be a bona fide purchaser 
without notice and for value, the burden of 
proving the payment of the consideration be
fore notice of the fraud is upon him: Silly-
man v. King, 36-207; Throckmorton v. Eider, 
42-84; Light v. West, 42-138; Anderson v. 
Buck, 66-490. 

So where plaintiff relied upon an unre
corded deed, and alleged that defendant, a 
subsequent purchaser, had notice thereof, 
held, that plaintiff's deed made a prima facie 
case, and that the burden was upon defendant 
to show that he paid a valuable consideration 
in order to defeat plaintiff's title: Nolan v. 
Grant, 53-392. 

A purchaser claiming protection against a 
previous conveyance not properly recorded 
has the burden of proving that he is an inno
cent purchaser for value: Fogg v. Holcomb, 
64-621. 

If a purchaser is affected with notice the 
burden is upon his vendee, claiming to be 
an innocent purchaser, to show his own 
good faith and that he paid value: Davis v. 
Nolan, 49-683; Hume v. Franzen, 73-25. 

A party claiming to be an innocent pur
chaser for value without notice has the bur
den to prove such facts: Gardner v. Early, 
72—518. 

Where in an action to foreclose a mort
gage a subsequent grantee is made a party, 
and he, by cross-bill, sets up the fact that he 
had no notice, actual or constructive, of the 
existence of the mortgage, and the plaintiff 
in answering such cross-bill avers that the 
mortgage was properly acknowledged and 
recorded, and that defendant had notice 
thereof, the fact that defendant was a pur
chaser for value, not being put in issue, will 
be presumed in the absence of evidence to 
the contrary on the part of the plaintiff: 
Jones v. Berkshire, 15-248. 

Also held, that if it had been alleged by 
plaintiff that defendant, the subsequent pur
chaser, was not a purchaser for value, and 
the answer had denied such allegation, the 
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burden of proof would have been upon the 
plaintiff to establish it: Ibid. 

Where by mistake a mortgage is exe
cuted upon different property than that in
tended to be covered, so that it cannot be 
enforced against the property intended until 
corrected by the parties or reformed in 
equity, the mortgagee under a subsequent 
mortgage upon the property does not have 
the burden of proving consideration and 
want of notice in order to establish his prior
ity over the mortgage intended to have 
been executed on the same property: Davis 
v. Jjutkieweiz, 72-254. 

V. "WITHOUT NOTICE. 

Actual notice: A person having actual 
knowledge of an unrecorded instrument is 
bound thereby as fully as if the same were 
properly recorded: Dussume v. Burnett, 5-95, 
104; Wilson v. Holcomb, 13-110; Coe v. Win
ters, 15-481. 

Actual notice of an outstanding convey
ance takes the place of an acknowledgment 
and recording: Miller v. Chittenden, 2-315, 
360. 

A grantee having actual notice of an out
standing mortgage cannot take advantage of 
any defects in the recording thereof: Coe v. 
Winters, 15-481. 

A purchaser who, upon examination of 
the records, would have seen that the party 
from whom he purchased had no title to 
convey, and that the attorney in fact who 
attempted to convey had no power to do so, 
held, not to be an innocent purchaser: Smtz 
v. Mack, 45-597. 

In order that a purchaser may be pro
tected against a proceeding to set aside the 
conveyance of the property to his grantor as 
being in fraud of creditors, he must not only 
have paid a valuable consideration, but must 
have bought in good faith and without notice 
of the defects in the title: Cooley v. Broten, 
30-470. 

A mortgagee with knowledge of the ex
istence of a prior unrecorded mortgage can
not by assignment of his own mortgage, 
after the record of such prior mortgage, 
confer upon his assignee equities superior 
to that of the prior mortgage: Sims v. Ham
mond, 33-368. 

The fact that a mortgagee placed his own 
mortgage on record before the recording of 
an earlier one gives him no priority if he 
has actual notice of such prior mortgage: 
Bell v. Thomas, 2-384. 

Where a purchaser of land from one hav
ing the apparent title had notice of a mort
gage executed to such person, by another, 
upon the same land, held, that by such knowl
edge he was affected with notice of an unre
corded conveyance to the person by whom 
such mortgage was executed: Clark v. Hol
land, 72-34. 

What sufficient notice: A purchaser will 
be affected by such notice as would be suffi
cient to put a reasonable man upon inquiry: 
English v. Waples, 13-57. 

Notice is either knowledge or having the 
means of knowledge, although such means 
may not be used: .¿Éina L. Ins. Co. v. Bishop, 
69-645. 

Statements made to a grantee by parties 
claiming to have prior unrecorded deeds to 
the property will constitute notice, although 
such statements are not believed: Hamilton 
v. Smith, 57-15. 

Facts in a particular case, held sufficient to 
impute notice to a. subsequent mortgagee 
that the indebtedness under a prior mort
gage, though changed in form, was not paid: 
Heively v. Matteson, 54-505. 

Facts in a particular case, held sufficient to 
prove that a purchaser had notice of a prior 
unrecorded conveyance: Davis v. Nolan, 49-
683. 

In a particular case, held, that the fact 
that the grantee had notice that another per
son set up a claim to the premises, although 
not informed of its precise extent and na
ture, was sufficient to affect him with notice 
of a resulting trust in favor of such person: 
Zuver v. Lyons, 40-510. 

The fact that a party takes a mortgage 
upon property from one claiming to be the 
owner of such property under an unrecorded 
deed will not put him upon inquiry as to the 
rights of other persons in the premises: 
Davis v. Lvtkieweiz, 72-254. 

With, notice: Where a conveyance of land 
was executed and acknowledged in another 
state, but the form of acknowledgment was. 
not sufficient in this state, held, that subse
quent purchasers, claiming under a second 
deed from the same grantor, who had actual 
knowledge of the prior conveyance, and who-
paid nothing for their interest, or took a» 
security for a prior debt, would not be pro
tected against those claiming under the first 
deed: Walker v. Abbey, 77-702. 

Where a person having a homestead right 
in property conveyed the same to his daugh
ter, without the signature of his wife to the 
deed, and after the death of the parents the 
daughter conveyed the same to plaintiff, 
who had been acquainted with the family 
for a number of years, and knew that the 
premises had been occupied as a homestead, 
and where it appeared that plaintiff had re
quired a quitclaim deed from the other 
heirs, and knew of the unsatisfied claim of 
defendants, in an action by defendants to 
subject the land to the lien of a judgment, 
héla, that plaintiff was not entitled to pro
tection as an innocent purchaser: Bolton v. 
Oberne, 79-278. 

A mortgagee in possession of such facts as 
would put a reasonably prudent man upon 
inquiry will be bound by whatever such in
quiry would have disclosed, but the proof 
must be clear and decisive: Weare v. Wil
liams, 85-253. 

Where a prospective purchaser has actual 
knowledge of the record and of facts that 
would suggest to an ordinarily careful and 
prudent man that there was a mistake in the 
record, he is affected thereby, although he 
would not be bound if he had only construc
tive knowledge of the record: Shoemake v. 
Smith, 80-655. 

One purchasing property subject to a 
right of way created by a grant containing 
a stipulation, held, to have such notice of 
possible changes in the terms of the stipula
tion as to put him on his guard against sub-
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sequent modifications of such agreement 
between the parties; Peterson v. Pierson, 89-
104. 

The recording of a real estate mortgage 
will not give constructive notice of a provi
sion therein that the rents of the property 
are pledged to the payment of a debt: Tru-
lock v. Donahue, 76-758. 

Vague rumors and suspicions, or gen
eral assertions made by strangers to the 
title, upon hearsay, will not be sufficient. 
The notice must be such as to bind the con
science of the party and put him upon such 
inquiry as would lead to the knowledge of 
the rights with which he is to be affected. 
But if he know of such rights, or fraudu
lently abstain from knowing them, he is not 
a bona fide purchaser: Wilson v. Miller, 16-
111. 

A simple disclaimer, by execution de
fendant, of having any interest in the prop
erty levied upon as his, will not put the offi
cer upon inquiry as to its ownership: West 
v. St. John, 63-287. 

Under a former statute making an unre
corded instrument valid only as between the 
parties thereto and such persons as should 
have actual notice thereof, held, that some
thing more than mere rumor or knowledge 
of facts calculated to put a party on inquiry 
was required to constitute actual notice: 
Wikelm v. Mertz, 4 G. Gr., 54. 

And under the statute last referred to, 
held, that the actual notice therein required 
could only be communicated by express in
formation to, or personal service upon, the 
party interested in the notice, and that con
structive or implied notice from possession 
or acts of ownership were not sufficient: 
Hopping v. Burnam, 2 G. Gr., 39. 

Fur ther as to what constitutes notice, see 
notes to \ 2906. 

Attachment: A purchaser in good faith 
for value from one to whom property has 
been fraudulently conveyed is not affected 
by an attachment in a suit against the 
grantor in such fraudulent conveyance: El-
dred v. Drake, 43-569. 

An entry in the incumbrance book of an 
attachment of an equitable interest in land, 
which interest does not appear of record, 
will not constitute notice to a vendee or 
mortgagee of the person holding the legal 
title: Farmers' Nat. Bank v. Fletcher, 44-252. 

Grantee of bona fide purchaser: A pur
chaser from a grantee who has taken a con
veyance in good faith for value without no
tice of equities or defenses will be protected 
even though he himself had notice of such 
equities or defenses: Ashcraft v. De Armond, 
44-229. 

One who holds title as an innocent pur
chaser free from equities as against his 
grantor may convey to a purchaser who has 
knowledge of such equities as good a title as 
he himself has: Mast v. Henry, 65-193; 
Chambers v. Hubbard, 40-432; Rogers v. Hus-
sey, 36-664; East v. Pugh, 71-162, 

To affect a purchaser with ir&ni in a con
veyance through which he claims title, it 
must appear that the respective grantees 
intervening between the fraudulent convey
ances and the grantee in question had notice 
of such fraud: Brace v. Beid, 3 C. Gr., 422. 

Assignee of mortgage: A mortgagee 
with knowledge of the existence of a prior 
unrecorded mortgage cannot, by assignment 
of his own mortgage after the record of such 
prior mortgage, confer upon his assignee 
equities superior to those of the prior mort
gagee: Sims v. Hammond, 33-368. 

Purchaser by quitclaim: A purchaser by 
quitclaim deed is not entitled to be consid
ered a bona fide purchaser, and does not, 
therefore, acquire priority over equities or 
unrecorded conveyances which are . valid 
against his grantor: Smith v. Dunton, 42-48; 
nightman v. Spofford, 56-145; Kaiser v. Wag

goner, 59-40; Laraway v. Larue, 63-407; Fogg 
v. Holcomb, 64-621; Butler v. Barkley, 67-491; 
Bradley v. Cole, 67-650; Postel v. Palmer, 71-
157; Bush v. Mitchell, 71-333. But apparently 
contra, see Pettingilt v. Devin, 35-344, 354. 

A quitclaim deed conveys only the inter
est of the grantor and a party acquiring his 
rights under such a deed is deemed to 
take with notice of prior unrecorded instru
ments and is not protected with reference 
thereto: Steele v. Sioux Valley Bank, 79-339; 
Wickham v. Henthom, 91-242; Knapp v. 
Paine, 63 N. W., 575. 

Therefore held, that a purchaser by quit
claim would not be protected as against a 
prior unrecorded bond for a deed given as 
security (overruling Pettingill v. Devin, 35-
353): Steele v. Simix Valley Bank, 79-339. 

A quitclaim deed is sufficient to cut off a 
vendor's lien not evidenced in writing as re
quired by \ 2924: Crisman v. Hay, 43 Fed., 
552. 

A purchaser under a deed which purports 
only to convey the interest of the grantor 
will not be entitled to a greater interest 
than such grantor actually had, although by 
the records it may appear that his interest 
is greater than it actually was. The pur
chaser in such case is not entitled to rely 
upon the recording laws as showing the ex
tent of his grantor's interest: Sogers v. 
Chase, 89-468. 

A purchaser by quitclaim from the holder 
of a tax title which is void for fraud cannot 
claim protection against such fraud as an 
innocent purchaser: Watson v. Phelps, 40-
482; Besore v. Dosh, 43-211; Springer v. Bartle, 
46-688. 

A party holding under a quitclaim deed 
is chargeable with notice of all the infirmi
ties of the title acquired thereby: Besore v. 
Dosh, 43-211. 

A party purchasing Limply the r ight 
which his grantor has takes subject to all 
claims against such grantor: Arnold v. 
Grimes, 2-1. 

A purchaser of property receiving con
veyance of it by quitclaim deed for a consid
eration very much less than its value, with 
notice at the time that the land is claimed 
by another who has paid taxes thereon from 
the date of his conveyance, which is of 
record, takes with notice of such conflicting 
conveyance: Boss v. Loomis, 64-432. 

A quitclaim deed to a person who knows 
that his grantor has no title to or interest in 
the property does not vest in the grantee any 
r ight whatever: Curtis v. Smith, 42-665. 

A purchaser by quitclaim deed for an 
amount much less than the actual value of 
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the property is not protected as a bona fide 

Eurchaser. Neither is the purchaser from 
im thus protected who has knowledge of 

the nature and consideration of the deed 
under which his grantor holds: Hume v. 
Franzen, 73-25. 

A deed which does not purport to convey 
the property, but quitclaims the grantor's 
right, title, interest and estate therein, is a 
quitclaim deed, and the grantee therein can
not be regarded as a purchaser without 
notice of equities affecting grantor's title: 
Wightman v. Spofford, 56-145. 

Purchaser by 'warranty from, quitclaim 
purchaser: A purchaser by warranty deed 
from the grantee in a quitclaim deed is enti
tled to protection, and is not affected by 
unrecorded conveyances or outstanding 
equities of which he has no notice: Winkler v. 
Miller, 54-476; Raymond v. Morrison, 59-371; 
Huber v. Bossart, 70-718. 

Notice to agent: Notice acquired by an 
agent previous to the time of agency and 
while negotiating with reference to property 
for himself, and not shown to be present in 
the mind of the agent at the time of acting 
as such, in reference to the same property, 
will not be deemed notice to the principal: 
Lunt v. Neeley, 67-97; Yerger v. Ban, 56-77. 

The person for whom land is purchased 
by an agent or trustee is charged with notice 
of equities with which the agent or trustee 
is affected: Butler v. Barkley, 67-491. 

Knowledge or notice of facts acquired by 
an attorney or agent when engaged properly 
in the business of his client or principal be
comes, in law, the knowledge or notice of 
such fact to client or principal: Shoemake v. 
Smith, 80-655. 

Notice imparted by possession; rights 
and equities of possessor: One who pur
chases land while it is in the actual posses
sion of another takes it with notice of all the 
existing rights and equities of the person in 
possession: Sears v. Munson, 23-380; Eli v. 
Oi-idley, 27-376; Harper v. Perry, 28-57; 
White v. Butt, 32-335; Phillips v. Blair, 38-
649; Bay v. ¿own, 51-364; Benbow v. Boyer, 
89-494. 

The possession of a vendee under parol 
contract of purchase operates as constructive 
notice of his rights. Baldwin v. Thompson, 
15-504; Watrous v. Blair, 32-58. 

A purchaser of real estate in the possession 
of a third person is bound to take notice of 
such pel-son's title to the possession, whether 
such title be legal or equitable: Moore v. 
Pierson, 6-279. 

The principle upon which one buying real 
estate in actual possession of a third person 
takes it subject to his equities is that good 
faith and reasonable prudence in dealing re
quire the purchaser to inquire of such per
son what claim he asserts to the property, 
and the law conclusively presumes that the 
purchaser has acquired all the information 
which a timely and prudent inquiry would 
have given him: Sogers v. Hussey, 36-664. 

Where a mortgagee took his mortgage 
with knowledge of possession by a third per
son, and of the fact that deeds were missing 
from the chain of title as shown by the record, 
held, sufficient to affect him with notice that 

the title was not perfect: Jewell v. Bedding-
ton, 57-92. 

The purchaser of land in the possession 
of one who holds an equitable title thereto, 
and has erected valuable improvements 
thereon, has constructive notice of the lat
ter 's rights and equities: Van Orman v. Mer
rill, 27-476. 

A subsequent purchaser is affected with 
notice of the title of a person in possession, 
although the conveyance under which he 
claims, by mistake in the record, does not 
afford constructive notice: Hubbard v. Long, 
20-149. 

Possession under a deed is constructive 
notice to all parties of the rights of the 

rantee to the same extent as if the deed 
ad been duly placed on record: Simmons v. 

Church, 31-284. 
Possession by grantee under an unre

corded deed, held sufficient notice to a sub
sequent mortgagee of grantor, whose mort
gage by mistake covered the premises con
veyed: Gum v. Equitable Trust Co., 1 Mc-
Crary, 51. 

w h a t sufficient possession: Possession 
of a portion of a tract of land imparts notice 
of the claim to the whole tract covered by 
the title or equity under which the land is 
held: Watters v. Connelly, 59-217; Nolan v. 
Grant, 51-519. 

Possession of a tract of prairie land under 
a conveyance covering such land and a small 
tract of uninclosed woodland, held not to 
amount to constructive possession of the 
woodland: Zent v. Picken, 54-535. 

L. sold two lots to D., and executed his 
bond for a deed, which was not recorded; D. 
built a house upon one lot, and a shed or 
stable in the alley near the line of the other; 
neither lot was fenced, and both were used 
together; while the property was in this 
condition L. sold the two lots to T., who had 
no actual notice of the rights of D.; held, 
that there was no constructive notice to T. 
of D. 's equities in the unimproved lot: Dickey 
v. Lyon, 19-544. 

There may be possession in fact of unim
proved and uninclosed land: Langworthy v. 
Myers, 4-18. 

Where a person claiming land exercises 
acts of ownership over it, by the use of it for 
the purposes to which it is adapted, such 
possession is sufficient to affect a purchaser 
with notice of his rights: Clement v. Perry, 
34-564. 

Where a person claiming land goes upon 
it and plows a furrow around it, which act 
is regarded as an assertion of claim in the 
neighborhood, he has such possession as to 
constitute notice to a subsequent purchaser: 
Buck v. Holt, 74-294. 

Timber land: In a particular case, held, 
that the circumstances were such as to affect 
a subsequent purchaser with notice of the 
rights of an owner in timber land not ac
tually occupied by him, the conveyance of 
which did not constitute constructive notice 
by reason of a mistake in the deed and 
record: Hubbard v. Long, 20-149. 

Facts in a particular case, such as that 
plaintiff drove trespassers from timber land, 
took wood cut by them, etc., held sufficient 
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to establish possession in him which would 
operate as notice to subsequent purchasers: 
Nolan v. Grant, 51-519. 

Such use of timber land as it is susceptible 
of, such as cutting timber therefrom, etc., is 
sufficient possession to constitute notice: 
Spitler v. Sclwfield, 43-571. 

Possession, by a tenant is sufficient to 
put a subsequent purchaser upon inquiry as 
to the rights and equities of the landlord: 
Nelson v. Wade, 21-49. 

Possession by a tenant is constructive 
notice of the title of the landlord: Dickey v. 
Lyon} 19-544. 

Bight of lessee in possession: Under 
particular facts, held, that a party contract
ing with reference to real property was af
fected with notice of the rights of a lessee 
in possession: Leebrick v. Stahle, 68-515. 

Possession by lessee under a mining 
lease, indicated by his having windlasses, 
tools, etc., on the premises for the prosecu
tion of his business, held sufficient to consti
tute notice to a purchaser; and held further, 
that leave obtained by such lessee from such 
purchaser, to work the mine to a limited ex
tent, did not amount to a relinquishment of 
his full rights under the lease, such consent 
having been obtained on account of a threat 
of the purchaser to stop further work: Cham
berlain v. Collinson, 45-429. 

Possession notice of what: Possession 
under a recorded conveyance is not notice of 
rights existing prior to and independent of 
the conveyance: Rogers v. Hussey, 36-664. 

Therefore, held, that a purchaser at judi
cial sale under a judgment antedating the 
conveyance of the legal title from the judg
ment debtor to the party in possession, was 
not affected with notice of an equitable title 
in the party in possession, existing prior to 
the judgment: Êonnell v. Allerton, 51-166. 

Where a vendee of property in the pos
session of another made inquiry of the party 
in possession as to the claims upon the prop
erty, and such party disclaimed any right or 
interest therein, and the fact of such posses
sion was accounted for by facts stated by 
the vendor showing no interest or right of 
possession in such party, held, that the vendee 
was not affected with notice of any equity in 
such possessor: Cavin v. Middleton, 63-618. 

While possession of realty is notice to 
purchasers at least so far as to put the ven
dee upon inquiry to ascertain upon what 
right the occupant holds, this rule is not ex
tended so far as give notice of the defects in 
his title nor of the defects in the title para
mount to the person in possession: Suiter v. 
Turner, 10-517. 

Possession after foreclosure: Where a 
party originally holding under a deed was 
found in possession after the sale of the prop
erty under foreclosure of a mortgage and the 
expiration of the time for redemption, held, 
that such possession was sufficient notice of 
a claim adverse to the deed made in pursu
ance of the sale: Wrede v. Cloud, 52-371. 

Under conveyance from tenant in com
mon: Although possession is to be construed 
with reference to the right under which the 
person in possession claims to hold, yet where 
a grantee from one tenant in common of a 

portion of the common premises by metes 
and bounds had shown by unequivocal acts 
that he understood and claimed his r ight to 
the premises to be absolute, held, that a pur
chaser from the tenant in common with 
knowledge of the facts and circumstances was 
affected with notice of the adverse claim of 
the person in possession: Laraway v. Larue, 
63-407. 

Continuance in possession by a party 
who, as owner, has executed a conveyance, 
will not constitute notice of his want of ca
pacity to make such conveyance: Aslicraft v. 
De Armond, 44-229. 

The rule that possession is constructive 
notice of the rights of the party in possession 
applies only to a case where the equities of 
the parties are independent of or adverse to 
the legal title or record, and possession by 
the grantor after a full conveyance is not 
constructive notice to subsequent purchasers 
of any right reserved in the land of the 
grantor: Komi v. Tramel, 71-132. 

Possession by a grantor after full convey
ance is not constructive notice to subse
quent purchasers of any right reserved in 
the land by the grantor, and where one is in 
possession under some right which appears 
of record, his possession is not constructive 
notice of another or different right, but is 
referable to that right: May v. Sturdivant, 
75-116. 

Therfore, where several co-tenants were 
in possession of land and purchased the in
terest of another co-tenant, who had never 
been in possession, but failed to record the 
deed, and there was no change in the pos
session after the purchase, except that cer
tain improvements were made upon the land, 
held, that such possession was not sufficient 
to give constructive notice of the additional 
r ight acquired under the deed: Ibid. 

Possession by member of family : Where 
the purchaser of real estate pays the pur
chase money and enters into actual posses
sion of the property, a subseqent mortgagee 
of the vendor will be charged with notice of 
the rights of such purchaser, whether such 
possession be by the husband or wife: Hum
phrey v. Moore, 17-193. 

Where the husband is in possession and 
control of land, such possession will not con
stitute notice of a claim of the wife to the 
land, although he is, in fact, acting as her 
agent: Tliomas v. Kennedy, 24-397. 

Where the grantee was the mother-in-law 
of the grantor, and residing in his family, 
and to some extent carrying on the business 
of the farm, held, that her possession of the 
farm was not such as to give notice to third 
persons of rights acquired by her under a 
conveyance thereof unrecorded: Elliot v. 
Lane, 82-484. 

Possession by married woman: The rule 
that a wife's possession jointly with her hus
band will not impart notice of equities which 
she holds against him, to one acquiring title 
from the husband, does not apply to a pos
session by a married woman where another 
member of the family, such as a son, holds 
the legal title. Such possession will be 
notice of her rights: Iowa Loan de Trust Co. 
v. King, 58-598. 
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Easement: Where at the time of the pur
chase of land a ditch was being constructed 
thereon by a railway company for the im
provement of its right of way, held, that a 
purchaser was affected with knowledge of 
the contract between his grantor and the 
railway company: Cook v. Chicago, B. & Q. 
M. Co., 40-451. 

Recitals in title deeds: A purchaser is 
charged with notice of anything appearing 
in any part of the deeds or instruments which 
prove and constitute the title, which is of 
such nature that if brought directly to his 
knowledge it would amount to actual notice: 
State v. Shaw, 28-67; Clark v. Stout, 32-213. 

A grantee is charged with notice of the 
recitals and conditions of the deed under 
which his grantor claims title, although 
there is a mistake in such recitals, provided 
it contains enough to put a prudent man 
upon inquiry: Mosle v. Kuhlman, 40-108. 

The mortgagee is bound to know of re
citals in the conveyances to the mortgagor, 
affecting the title of such mortgagor, whether 
the mortgagee see such conveyances or not: 
¿Etna L. Ins. Co. v. Bishop, 69-645. 

The reference in a mortgage by way of 
exception to another mortgage of a certain 
amount affects the mortgagee with notice of 
a prior mortgage for that amount, although 
the prior mortgage is not recorded: Clark v. 
BvMard, 66-747. 

Where the conveyance by which a mort
gagor holds title refers to a contract, the 
mortgagee will be held affected with notice 
of the terms of such contract and any equity 
arising therefrom: Hall v. Orvis, 35-366. 

Where property was incorrectly de
scribed in a conveyance under which a 
grantor claimed title, but was there desig
nated by the same description as in a prior 
recorded mortgage upon the property, held, 
that the grantee of such grantor had notice 
of the identity of the property in both in
struments, and was therefore affected with 
notice of the mortgage: State v. Shaw, 28-67. 

The fact that one of the notes covered by 
a mortgage is omitted in the record thereof 
will not relieve the purchaser from the lien 
of the mortgage as to the amount of such 
note, where the aggregate amount of the 
lien as recited in his deed referring to such 
mortgage is correct: Dargin v. Beeker, 10-
571. 

The grantee is affected with notice of a 
stipulation in a conveyance to his grantor 
that such conveyance is made subject to the 
lien of a mortgage, which the grantee in 
such prior conveyance does not undertake 
personally to pay: Iowa Loan & Trust Co. v. 
Mowery, 67-113. 

Recitals not constituting notice: Where 
a deed recited the existence of a trust deed 
upon the property, and that it was paid and 
satisfied, held, that such recital did not charge 
the grantee with notice of a lien arising un
der such trust deed: Newman v. Samuels, 
17-528. 

The fact that a mortgage contains cove
nants of warranty does not amount to notice 
that it is to have priority of lien over another 
mortgage which is prior in time and first 
recorded: Vandercook v. Baker, 48-199. 

A statement in a deed that it was made 
"per agreement of " a certain date does not 
constitute a sufficient incorporation of such 
agreement into the deed as to make the 
terms of the agreement binding upon a sub
sequent grantee of the property conveyed: 
Close v. Burlington, C. B. & N. B. Co., 64-149. 

Purchaser without notice: A bona fide 
purchaser for a valuable consideration with
out notice may acquire an interest in land 
free from any equity or trust wi'th which it 
was charged in the hands of the grantor: 
Hewitt v. Rankin, 41-35. 

One who purchases from the holder of the 
legal title and takes a conveyance without 
notice of outstanding equities, paying a val
uable consideration, takes the property di
vested of such equities or any liens thereon. 
So held, as to a vendee from the holder of the 
legal title subsequent to a judgment against 
the equitable owner, but without notice of 
such equitable ownership: Farmers' Nat. 
Bank v. Fletcher, 44-252. 

Under evidence in a particular case, held, 
that the purchaser of real property from the 
vendee thereof took without notice of fraud 
in the original conveyance from vendor to 
vendee, and should be protected: McDonald 
v. Hardin, 55-620. 

Under the facts in a particular case, held, 
that the assignee of a mortgage which was in 
fact, and as shown by the record, filed prior 
to the filing of another mortgage which by 
agreement of the parties was to have been 
the first recorded and treated as a first lien, 
was not chargeable with notice of the agree
ment between such parties, and was entitled 
to priority: Cook v. Stone, 63-352. 

The failure to record a town plat until 
after the date and record of a mortgage on 
lots therein, lield not sufficient to put a party 
upon his inquiry so as to charge him with 
knowledge of facts within the possible range 
of such inquiry: Stewart v. Huff, 19^557. 

The fact that the grantee in a conveyance, 
made in accordance with a plat not yet re
corded, has knowledge of a change in the 
plat before the recording thereof, does not 
estop him from claiming the land originally 
conveyed: Watrous v. Blair, 32-58. 

A mortgage subsequent in date will take 
priority over any earlier mortgage unless the 
mortgagee had notice of such prior mort
gage. Facts in a case considered and held 
insufficient to prove notice: Brazletorís 
Adm'r v. Brazleton, 16-417. 

Deed absolute in form: A purchaser from 
the grantee under a deed absolute upon its 
face, who takes without knowledge of any 
equities between the original parties, is pro
tected, although the instrument itself merely 
constituted a trust: Ghray v. Coan, 40-327. 

A purchaser with notice of equities in a 
third party takes subject to such equities: 
Harris v. Stone, 15-273. 

A purchaser with notice of a right in an
other is in equity liable to the same extent 
and in the same manner as the person from 
whom he made the purchase: Phillips v. 
Blair, 38-649. 

One who purchases an estate after notice 
of a prior equitable right thereto makes him
self a mala fide purchaser, and will not be 
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enabled by getting the legal title to defeat 
the equitable interest: Mitchell v. Peters, 18-
119. 

A purchaser will not be protected against 
a prior deed which misdescribes the prop
erty, if he had actual notice of the prior 
grantee's equities, or such notice as would 
put a prudent man upon inquiry: Nelson v. 
Wade, 21-49. 

Trusts: The purchaser of land with notice 
that his grantor holds the same in trust takes 
subject to the trust, and will be required to 
restore the estate for the purposes thereof: 
Zuver v. Lyons, 40-510. 

Though the conveyance to a trustee is 
absolute in form, a purchaser from the trus
tee, with knowledge of the trust, takes sub
ject thereto: Sleeper v. Iselin, 62-583. 

Where a trustee has authority upon pay
ment of the notes secured by deed of trust, 
to release the same, it will be presumed in 
the absence of notice to the contrary that 
when he enters satisfaction of the instru
ment upon the records after the notes secured 
thereby have matured, that such notes are 
paid, and a good faith purchaser of the land, 
who buys relying upon this satisfaction, will 
be protected against the claims of assignees 
of the notes secured by the deed of trust: 
Bay v. Brenton, 71 N. W., 538. 

Mortgage: One purchasing subject to a 
mortgage of which he has knowledge, and 
the amount of which is dependent upon the 
amount of the indebtedness remaining 
unpaid after the exhaustion of a prior mort
gage, cannot claim to be an innocent pur
chaser free from the lien of such mortgage: 
Kellogg v. Frazier, 40-502. 

A subsequent mortgagee with notice of 
the prior mortgage does not acquire priority 
by the fact that the mortgagor fraudulently 
applies the money received from such junior 
mortgagee to the satisfaction of another 
mortgage of which the junior mortgagee has 
no notice, instead of to the mortgage of 
which he has notice: Barber v. Lyon, 15-37. 

A mortgage not canceled of record may 
be continued or revived as a lien prior to a 
subsequent mortgage notwithstanding the 
bar of the statute of limitations: First Nat. 
Bank v. Woodman, 62 N. W., 28. 

But one who, for a valuable consideration 
takes a mortgage upon property on which 
there has been a prior mortgage securing a 
claim which has become barred by the stat
ute of limitations is not subordinate to a 
revival of the indebtedness secured by such 
prior mortgage of which he had no notice: 
Cook v. Prindle, 66 N.W., 781. And see notes 
to I 3456. 

In an action by a junior mortgage holder 
for the foreclosure of his mortgage and for 
permission to redeem from prior mortgages, 
where it appeared that the time of payment 
had been extended on both the senior mort
gages, and it did not appear that the plaintiff 
had notice of these extensions of time either 
when he took the mortgage or before the 
action was commenced, held, that the relief 
asked by plaintiff should be granted, as the 
holders of the prior incumbrances would not 
be permitted to unite with the mortgagor 
and so change the contract that it would 

64 

prejudice subsequent incumbrancers, having 
neither actual nor constructive notice of the 
change: Wheeler v. Menold, 81-647. 

Notice of invalid claim: One who ac
quires a legal title to land with notice of 
an equity held by another holds the land 
subject to such equity, and conversely one 
who acquires a legal title without notice of 
an outstanding equity, holds the land free 
from the equitable title; but one who ac
quires an invalid legal title will not hold 
the land against another who has a valid 
legal title accompanied by the right in 
equity to the land on the ground that the 
first had no notice of the legal title and 
equity of the last: Fallon v. Chidester. 46-
588. 

Burden of proof as to notice: A party 
claiming to be protected as an innocent pur
chaser without notice and for value has the 
burden of proving such allegation: Kibby v. 
Harsh, 61-196. 

Where the defendant in an action to fore
close a mortgage set up a prior unrecorded 
mortgage, alleging that the plaintiff had no
tice of such prior mortgage, held, that the de
fendant alleging the fact of notice had the 
burden of proof: McCormick v. Leonard, 38-
272. 

In a contest between a mortgagee claim
ing to have taken his mortgage without no
tice of a prior unrecorded mortgage, and 
the prior mortgagee, the burden of showing 
notice on the part of the subsequent mort
gagee is upon such prior mortgagee: Hoskins 
v. Carter, 66-638. 

A similar principle is applicable as be
tween the mortgagee and the holder of a 
mechanic's lien whose statement has not 
been filed within the time required by law: 
Ibid. 

The burden of showing bad faith on the 
part of a purchaser by warranty deed suffi
cient to affect him with notice of unrecorded 
conveyances is upon the party asserting such 
bad faith: Raymond v. Morrison, 59-371. 

The evidence in a particular case, heldnot 
sufficient to show bad faith: Ibid. 

Whether, if payment of consideration is 
shown by a subsequent purchaser claiming 
to be without notice of a prior conveyance, 
want of notice will be presumed, qucere: 
Nolan v. Grant, 53-392. 

Where a purchaser has taken with actual 
notice of a prior unrecorded deed, the bur
den of proof is upon his vendee, claiming to 
be an innocent purchaser without notice, to 
show his own good faith and that he paid 
value: Davis v. Nolan, 49-683. 

VI. COUNTY OF RECORDING. 
Where Palo Alto county was attached to 

Boone county for all purposes and by subse
quent statute attached to Webster county 
for election, revenue and judicial purposes, 
held, that as it appeared from similar provi
sions in other cases the later statute was in
tended to be an annexation for all purposes 
of county government, the recording in 
Webster county of a conveyance of land in 
Palo Alto county was proper and that it was 
not required that such deed should be 
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recorded in Boone county: Meagher v. Drury, Webster county that the deed already 
89-366. recorded in Webster county should be en-

In such case, /ieZd,thatitwas not necessary tered on record in Palo Alto county: Ibid. 
when Palo Alto county was separated from 

SEC. 2926. Acknowledgment. It shall not be deemed lawfully 
recorded, unless it has been previously acknowledged or proved in the man
ner hereinafter prescribed. [C. 73, § 1942; R., § 2221; C. '51, § 1212.] 

not impart constructive notice: Willard v. 
Cramer, 36-22; Woods v. Banks, 34-599; Bey-
nolds v. Kingsbury, 15-238; Brewer's Estate v. 
Crow, 4 G. Gr.,520. 

The fact that the recorder, in recording 
an acknowledgment which is defective by 
reason of the omission of an essential word, 
inserts such word so that the record appears 
perfect, will not cure the defect: Newman v. 
Samuels, 17-528. 

The want of an acknowledgment cannot-
be made the ground for objecting to the in
troduction of the instrument in evidence. 
I t would be valid as between the parties 
and also as to third parties, provided notice 
could be brought home to such third party: 
Jones v. Berkshire, 15-248. 

While the acknowledgment is necessary 
for the admission of the instrument to 
record, it is not essential to its validity as 
between the parties, or as to persons having 
notice in fact: Gould v. Woodward, 4 G. Gr., 
82; Miller v. Chittenden, 2-315, 360; Blain v. 
Steioart, 2-378; Dussaume v. Burnett, 6-95, 
104; Brinton v. Seevers, 12-389; Haynes v. Sea-
chrest, 13-455; Carleton v. Byington, 18-482; 
Simms v. Hervey, 19-273, 287; Lake v. Cray, 
30-415; Morse v. Beall, 68-463; McMacken v. 
Niles, 91-628; Krueger v. Walker, 63 N.W. , 
320. 

And as to chattel mortgages, see ? 2906. 
As to what is sufficient to constitute no

tice in fact, see notes to preceding section. 
If an instrument is defective in the ac

knowledgment the recording thereof does 

SEC. 2927. Transfer and index books. The county auditor shall keep 
in his office books for the transfer of real estate, which shall consist of a 
transfer book, index book and plat book. [C. 73, § 1948.] 

SEC. 2928. Form of. Said transfer book shall be ruled and headed 
substantially after the following form; and entries thereupon shall be in 
numerical order, beginning with section one: 

SECTION NO TOWNSHIP. RANGE. 

GRANTEE. GRANTOR. DATE O F 
INSTRUMENT. 

DESCRIPTION. PAGE OF 
PLATS. 

The index book thus: 

NAMES OF GRANTEES. PAGES OF TRANSFER BOOK. 

[C.73, § 1949.] 
S E C 2929. Book of plats. The auditor shall keep the book of plats 

so as to show the number of lot and block, or township and range, divided 
into sections and subdivisions as occasion may require, and shall designate 
thereon each piece of real estate, and mark in pencil the name of the owner 
thereon, in a legible manner; which plats shall be lettered or numbered so 
that they may be conveniently referred to by the memoranda of the transfer 
book, and shall be drawn on the scale of not less than four inches to the 
müe. [C. 73, § 1950.] 

The plat book here referred to is not ad- entered on the plat as the owner of the 
missible in evidence for the purpose of es- premises in controversy: Meinrich v. Terrell, 
tablishing title in the party whose name is 65-25. 

S E C 2930. Entries of transfers. Whenever a deed of unconditional 
conveyance of real estate is presented, the auditor shall enter in the index 
book, in alphabetical order, the name of the grantee, and opposite thereto 
the number of the page of the transfer book on which such transfer is made; 
and upon the transfer book he shall enter in the proper columns the name of 
the grantee, the grantor, date and character of the instrument, the descrip-
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tion of the real estate, and the number or letter of the plat on which the 
same is marked. [C. 73, § 1951.] 

SEC. 2931. Judgments. Upon receipt of a certificate from the clerk of 
the district or supreme court, that the title to real estate has been finally 
established in any named person by judgment or decree of said court, or by 
will, the auditor shall enter the same upon the transfer books, upon payment 
of a fee of twenty-five cents. [25 G-. A., ch. 90, § 2.] 

SEC. 2932. Indorsement. After the auditor has made the entries con
templated in the preceding sections, he shall indorse upon the instrument 
the following words: "Entered for taxation this day of A. D. 

, " with the proper date inserted, and sign his name thereto. [C. 73, 
§ 1952.] 

SEC. 2933. Corrections of books. The auditor from time to time shall 
correct any error appearing in the transfer books. [C.73, § 1954.] 

SEC. 2934. Essential to recording. The recorder shall not file for 
record any deed or other instrument unconditionally conveying real estate 
until the proper entries have been made upon the transfer books in the 
auditor's office, and indorsed upon the deed or other instrument. [C. 73, § 
1953.] 

SEC. 2935. Index. The recorder must keep an index book, the pages 
of which are so divided as to show in parallel columns: 

1. Each grantor; 
2. Each grantee; 
3. The time when the instrument was filed; 
4. The date of the instrument; 
5. The nature of the instrument; 
6. The book and page where the record thereof may be found; 
7. The description of the real estate conveyed. [C.73, § 1943; R., § 

2222; C. '51, § 1213.] 
See notes to next section. 

SEC. 2936. Indorsement—entries. He must indorse upon every instru
ment properly filed in his office for record the time when it was filed, and 
shall forthwith make the entries provided for in the preceding section, except 
that of the book and page where the record of the instrument may be found, 
and from that time such entries shall furnish constructive notice to all per
sons of the rights of the grantees conferred by such instruments. [C. 73, § 
1944; R., § 2223; C'51, § 1214.] 

Failure to index or record: Although the 
instrument is filed, yet if, through fault of 
the officer or otherwise, it is not indexed or 
duly recorded, it will not constitute notice: 
Barney v. McCarty, 15-510; Harney v. Little, 
15-527; Whalley v. Small, 25-184; Miller v. 
Bradford, 12-14; Noyes v. Sorr, 13^570. 

The language of the acts of 1839 and 1840, 
providing that from the time the instrument 

is filed in the recorder's office for record," 
it shall constitute notice, simply fixed the 
time from which notice should date, but did 
not render the filing alone sufficient to affect 
third persons with notice in case the further 
steps of indexing and recording, as required 
by statute, were not taken: Ibid. 

Indexing-; what sufficient: If the grant
or's and grantee's names are given in the in
dex with the book and page where the in
strument is recorded, and the instrument is 
in fact there recorded, this, so far as the ob
ject of the recording act is concerned, is a sub
stantial, though it may not be in all respects a 
literal, compliance with the law. The record 
book and the index book are not to be consid
ered as detached and independent books, and 

if the index makes the requisite reference the 
party will be affected with notice of any facts 
which either book contains with respect to 
the title of the proposed grantor: Barney v. 
Little, 15-527. 

If an ordinarily diligent search of the rec
ords will bring to the inquirer knowledge of 
a prior incumbrance or alienation, he is pre
sumed to know of it, assuming the instru
ment to be one which may properly be re
corded. The law charges the proposed pur
chaser with a knowledge of all facts which 
ordinary examination of the records would 
have made him cognizant of: Ibid. 

Where the instrument is sufficiently in
dexed the defendants are charged with con
structive notice of whatever appears of 
record, provided the instrument is one 
which, according to the statute, can be 
deemed lawfully recorded: Greenwood v. 
Jenswold, 69-53. 

Failure to index: "Where there is an en
tire failure to index, the filing and recording 
will not constitute notice: Barney v. Mc
Carty, 15-510; Owynn v. Turner, 18-1. 

mistake in reference: But where there 
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vas a mistake in the reference in the index 
to the page of the record, and the examina
tion of the index and the page of the record 
referred to would have led to a discovery of 
the correct page of the record, held, that the 
record would constitute notice: Barney v. 
Utile, 15-527. 

Description in the index: I t is not essen
tial to the validity of the indexing that a 
particular description of the property should 
be entered in the column for that purpose. 
An entry, such as "see record," or "par t of 
lot," etc., will be sufficient: Calvin v. Bow
man, 10-529; Bosticick v. Powers, 12-456; 
White v. Hampton, 13-259; Hodgson v. Lovell, 
25-97; Peirce v. Weave, 41-378. 

If the instrument covers two or more 
pieces of property, and in the column of the 
index for description only one of them io 
entered, the record will not be constructive 
notice as to the piece or pieces not entered 
or referred to: Noyes v. Horr, 13-570; Stew
art v. Huff, 19-557. 

Where an agreement, by which A. was 
to convey his interest in certain lands to B. 
was duly recorded, A. being named in the 
index as grantor and B. as grantee, and in 
the column headed "Character of Instru
ment" the entry was "Agreement," and in 
the column headed "Description" the entry 
was "with regard to swamp and overflowed 
lands," held, that such indexing affected a 
subsequent purchaser with notice: American 
Emigrant Co. v. Call, 22 Fed., 765. 

Mistake in description: Where the index 
misstates the section, township, or range, the 
record will not constitute notice even though 
in addition to the statement of the index a 
reference is made to the record for a fuller 
description: Breed v. Conley, 14-269. 

So where a mortgage contained an en
tirely mistaken description and the index 
contained the same description, held, that a 
purchaser might rely upon the index and was 
not chargeable with notice of the mortgage 
although there were recitals therein which 
showed that it related to the land purchased: 
Scoles v. Wilsey, 11-261. 

If a party is not charged with construc
tive notice by what appears in the index 
book he is not bound to look further and is 
not affected by what appears of record. So 
held as to a judgment lien where there was 
a mistake in the entry of the name in the in
dex of judgments: Thomas v. Besney, 57-58. 

Where the index erroneously describes 
the property, a subsequent purchaser will 
not be affected with notice, even though the 
examination of the record of the instrument 
would have disclosed facts which might have 
put him upon inquiry: Peters v. Ham, 62-656. 

Names in index: Where the legal title 
was in W. T. B., the wife, and both husband 
and wife joined in a mortgage, which was in
dexed under the name of W.H. B., the hus
band, as grantor, held, that the index was 
sufficient to put a searcher of title upon in
quiry, and therefore would impart notice: 
Jones v. Berkshire, 15-248. 

A conveyance signed J. A. S. was indexed 
and entitled in the caption of the record as 
made by A. J. S., and it appeared that the 
property was conveyed to the party as A. J. 
3., and she was in the habit of signing her 

name in either way. Held, that the record 
constituted notice: Huston v. Seeley, 27-183. 

A mortgage executed by " Furman " was 
indexed in the name of "Freeman;" held, 
that the record did not constitute notice, 
and that a purchaser need not look beyond 
the index: Howe v. Thayer, 49-154. 

" Helen " and "Ellen " are not the same 
Christian name, and an index entry in the 
name of one does not impart notice of a lien 
against the other: Tliomas v. Besney, 57-58. 

In case of a conveyance of the home
stead, in which the wife joins, it is not 
necessary that the index show the name of 
the wife as well as that of the husband: 
Hodgson v. Lovell, 25-97. 

Indexing without recording: Where a 
mortgage, after being filed with the recorder 
and indexed, was withdrawn and not re
corded for two years, held, that the indexing 
alqne did not impart constructive notice 
to persons acquiring liens without other no
tice thereof. The index alone only amounts 
to constructive notice for the time interme
diate the indexing and recording in the 
usual manner, while the instrument remains 
on file with the recorder: Terger v. Barz, 
56-77. 

Sufficiency of recording: See notes to ? 
2938. _ 

Priority: Where two mortgages are de
livered to the recorder by substantially the 
same act the secret intention that the one 
first delivered shall have priority will not 

, give it that effect, there being no prevailing 
equities in favor of such mortgage, and the 
two mortgages will be entitled to their pro 
rata share in the proceeds of the property; 
nor will the fact that the record of one of 
the mortgages is defective give priority to 
the other: Koevenig v. Schmitz, 71-175. 

Where two mortgages were executed on 
the same day, and subsequently one of them 
was transferred to plaintiff before maturity 
of the note secured thereby, and at the time 
of such transfer both mortgages were re
corded, the mortgage thus transferred hav
ing been recorded first, it not appearing 
from the record which mortgage was first 
executed, held, that plaintiff, as transferee 
of the mortgage first recorded, had priority 
over the other mortgage, there being noth
ing to indicate that the mortgage last re
corded was intended to have priority in 
lien: Poioers v. Lajter, 73-283. 

Mortgages which are executed at the 
same time, recorded at the same hour, and 
foreclosed on the same day, are equal liens 
in point of time, neither taking priority over 
the other: Stanlyrough v. Baniels, 77-561. 

Where land previously mortgaged was 
conveyed to plaintiff in consideration of an 
antecedent debt before the recording of the 
mortgage, but where there was evidence that 
he had actual knowledge of its existence and 
where he was negligent in asserting his 
rights for more than thirty years, allowing 
others to acquire title under the mortgage, 
held, that all the circumstances of the case 
would give rise to a strong presumption 
against him and he would not be permitted 
to claim title adverse to those claiming un
der the mortgage: Withrow v. Walker, 81-651. 

One who takes a conveyance with pay-
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ment of purchase-money partly in cash and 
partly by note secured by mortgage takes 
priority over a former vendee under an ex
ecutory contract to purchase, to whom no 
deed has been executed; and it is immaterial 
that the acknowledgment of the conveyance 
to the latter purchaser is defective: Walker 
v. Cameron, 78-315. 

Where two mortgages were executed and 
recorded at the same time, one of them be
ing made in pursuance of a prior arrange
ment for the borrowing of money, and being 
delivered to the mortgagee named therein, 
who thereupon loaned the money thereon 
without knowledge of the existence of the 
other mortgage, and such other mortgage 
was, subsequently to the time the money was 
advanced on the one first made, delivered to 
the mortgagee, who, without any prior 
agreement to do so, made a loan of money 
thereon, with knowledge that the mortgage 
first named was in existence, held, that the 
mortgage first named took priority: Utley v. 
Dunkelberger, 86-469. 

One who takes a negotiable note by in
dorsement, secured by a mortgage or trust 
deed but no assignment of the mortgage or 
trust deed is put on record, will not be pro
tected against a release of such mortgage or 
trust deed made by the mortgagee or trustee, 
a subsequent mortgagee having relied upon 

such release in taking his mortgage upon 
the property: Livermore v. Maxwell, 87-705. 

The fact that a subsequent mortgage is 
executed and recorded before release of the 
prior mortgage or trust deed is put on rec
ord will not prevent the second mortgagee 
from claiming priority by virtue of such re
lease, the execution of his mortgage having 
been but one step in a transaction and the 
execution of the release being a condition 
for the advancement of the money secured by 
the subsequent mortgage: Ibid. 

Effect of notice by record: The recording 
of a deed is notice of any fraud involved 
therein so as to start the statute of limita
tions to running as to an action for such 
fraud under the provisions of \ 3448: Mickle 
v.Walraven, 92-423; Sims v. Gray, 61 N.W., 
171. 

The statute makes the filing of a convey
ance notice to all persons of the rights of 
grantee thereunder but it does not constitute 
notice to insurance company of the exist-
ance of the instrument recorded so that a 
failure to object will be a waiver of the right 
to claim a forfeiture of the policy by virtue 
of the conveyance or incumbrance in viola
tion of the terms of its policy: Wicke v. Iowa 
State Ins. Co., 90-4. 

In general, as to who is charged with 
notice, see notes to § 2925. 

SEC. 2937. Arranged alphabetically. The entries in such book shall 
show the names of the respective grantors and grantees, arranged in alpha
betical order. When such instrument is executed by an administrator, 
executor, guardian, referee, commissioner, receiver, sheriff, or other person 
acting in a representative capacity, the recorder shall enter the same upon 
the index book in the manner required for the entry thereon of transfers of 
personal property similarly made. [C.73, § 1945; R., § 2224; C. '51, § 1215.] 

SEC. 2938. How recorded. Every such instrument shall be recorded, 
as soon as practicable, in a suitable book to be kept by the recorder for that 
purpose, after which he shall complete the entries aforesaid, so as to show 
the book and page where the record is to be found. [C.73, § 1946; R., § 
2225; C'51, § 1216.] 

What sufficient recording: It is not es
sential that the record should be a literal 
copy, in every respect, of the instrument in 
order to constitute notice, but it is essential 
that it should embody every material part 
of the instrument, and that the language of 
the instrument be so nearly copied into the 
record as that the subject-matter can be 
identified with certainty from the record 
itself: Fogg v. Holcomb, 64-621. 

In a particular case, held, that although 
there was an omission of a portion of the in
strument in the record, yet as the words 
omitted were not material the record was 
sufficient to constitute notice: Ibid. 

But if essential parts are omitted, then 
the record imparts notice, if at all, only of 
an invalid instrument. If the instrument 
itself is valid, then the recording is defective 
and does not impart notice: Greenwood v. 
Jenswold, 69-53. 

Knowledge of the record of a prior mort
gage on real estate, with the same descrip
tion except as to one word, held, if not of 
itself actual notice of the mortgage of the 
land correctly described, at least sufficient 
to put an ordinarily prudent person upon in

quiry and to charge him with notice of facts 
which such inquiry would develop: Jones v. 
Bamford, 21-217. 

In recording an instrument, the record of 
the filing may as well be made in the mar
gin of the record as preceding or following 
the record of the instrument, and the re
corder, in giving a certified copy of the 
record, may authenticate the whole, includ
ing the record of the filing: Laird v. Kil-
bourne, 70-83. 

Mistake in recording: Where the instru
ment is erroneously transcribed it will con
stitute notice only as recorded. Although 
the deed will itself, during 'the reasonable 
time between the date of filing and record
ing, constitute notice, yet when recorded it 
is the record which is the notice: Miller v. 
Bradford, 12-14. 

Recording defective instrument: Where 
a chattel mortgage is not valid by reason of 
insufficient description, and delivery of the 
property to the mortgagee is not made, the 
mortgagee acquires no rights which will pre
vail as against persons having no notice of 
the transaction: Barr v. Cannon, 69-20. 

Failure to transcribe: Under the provi-
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sions of the Code of '51, requiring the filing 
and record of plats, held, that failure on the 
part of the officer to record a plat until the 
lapse of some years, and until after the death 
of the grantor, would not enable those claim
ing under him to defeat a dedication therein 
made: Scott v. Bes Moines, 64-438. 

Erroneous description: A subsequent pur
chaser acquires priority over the lien of a 
prior mortgage in which the property is de
scribed by an erroneous description, and of 
which the subsequent purchaser had no ac
tual notice: Haltoway v. Platner, 20-121. 

The record of an instrument in which 
property was described as "Lot and six," 
held not sufficient to impart constructive no
tice to a purchaser of " Lot one, block six:" 
Nelson v. Wade, 21-49. 

A purchaser in a particular case, held not 
charged with constructive notice of a mort
gage covering certain lots upon a town plat 
not recorded, which lots were described by 
different numbers in a plat subsequently re
corded: Stewart v. Huff, 19-557. 

That a lot described in a mortgage was oc
cupied by a building of a certain description, 
held not sufficient to charge the mortgagee 
with notice of a senior mortgage upon the 
same lot and building in which the building 
was generally described, the lot being de
scribed by a different number, and the evi
dence not showing that the building was the 
only one answering to the same description 
in the town: Ibid. 

The recorded instrument imparts con
structive notice only of what might have 
been learned by an examination of the record. 
If the description is defective, third persons 
will not, be bound although they did not read 
the record and were therefore not misled by 
the description: Ivins v. Hines, 45-73. 

Where the claimant of property traced 
title to one Teuf el, but the record of the con
veyance was ambiguous in the spelling of 
the name, and might be read Temple, but 
there was no showing that the opposite party 

had been misled by the condition of the 
record, held, that the title of the claimant 
was sufficiently established: Sorenson v. Da
vis, 83-405. 

Instrument blank as to grantee: The 
recording of a mortgage in which the name 
of the mortgagee is left blank does not con
stitute notice: Disque v. Wright, 49-538. 

Impeaching- record: The record may be 
impeached by oral testimony, but will be held 
false and fraudulent only upon clear and 
satisfactory evidence: Vandereooh v. Baker, 
48-199. 

Purchaser not affected with facts ali
unde: The rights conferred by an instru
ment of which a subsequent purchaser has 
constructive notice only are to be determined 
by the instrument itself as recorded and in
dexed, and not by facts aliunde or other in
strument not recorded: Miller v. Ware, 31-
524. 

Therefore, where the description in an 
instrument gave the number of the lot, and 
the addition in which it was situated, but 
did not give the number of the block in that 
addition, held, that the record did not im
part constructive notice, although an exami
nation of the other records in the recorder's 
office would have shown that two of the five 
blocks in that addition had been vacated, 
and of the other three only one contained a 
lot of the number given in the instrument: 
Disque v. Wright, 49-538. 

But a person having constructive notice 
of an instrument is affected with all that it 
contains, and if thereby put upon inquiry he 
is bound to take notice of all that he might 
have learned by pursuing the path indicated: 
Thomas v. Kennedy, 24-397. 

As to the effect of record notice, see, fur
ther, notes to § 2925. 

Entry of decree of cancellation: It is not 
error in a decree canceling a deed to direct 
the entry of such fact on the margin of the 
record of such deed in the recorder's office: 
Fenton v. Way, 44-438. 

SEC. 2939. Recording laud grants. Every railroad company which 
owns or claims to own real estate in this state, granted by the government 
of the United States or this state to aid in the construction of its railroad, 
where it has not already done so, shall place on file and cause to be recorded, 
in each county wherein the real estate granted is situated, evidence of its 
title or claim of title, whether the same consists of patents from the United 
States, certificates from the secretary of the interior, or governor of this 
state, or the proper land office of the United States or this state. Where no 
patent was issued, reference shall be made in said certificate to the act or 
acts of congress, and the acts of the legislature of this state, granting such 
lands, giving the date thereof, and date of their approval under which claim 
of title is made; but where the certificate of the secretary of the interior or 
the patents contain real estate situated in more than one county, the secre
tary of state shall, upon the application of any railroad company or its 
grantee, prepare and furnish, to be recorded, a list of all the real estate sit
uated in any one county so granted, patented or certified; and all such evi
dences of title shall be entered by the auditor upon the index, transfer and 
plat books. [18 G. A., ch. 186, § 1.] 

SEC. 2940. Notice. Such evidence of title shall be filed with the 
recorder of deeds of the county in which the real estate is situated, who 
shall record the same, and place an abstract thereof upon the index of deeds, 
so as to show the evidence of title; and the recording thereof shall be con-
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structive notice to all persons, as provided in other cases of entries upon 
said index, and the recorder shall receive the same fees therefor as for record
ing other instruments. [Same, § 2.] 

SEC. 2941. Town lots. The recorder shall index and record all deeds, 
mortgages and other instruments affecting lots in cities, towns or villages, 
the plats whereof are recorded, in separate books from those in which other 
conveyances of real estate are recorded. [C'73, § 1947; R., § 2241.] 

SEC. 2942. Acknowledgment of conveyances or incumbrances. 
The acknowledgment of any deed, conveyance or other instrument in writing 
by which real estate in this state shall be conveyed or incumbered, if made 
within this state, must be before some court having a seal, or some judge or 
clerk thereof, or some county auditor or his deputy, or justice of the peace 
within the county, or notary public within the county of his appointment or in 
an adjoining county in which he has filed with the clerk of the district court a 
certified copy of his certificate of appointment. [25 G. A., ch. 52; 22 G. A., 
ch. 99; C'73, §§ 277, 1955; R , §§ 201, 2226; C 5 1 , § 1217.] 

[For acts legalizing acknowledgments defective under prior statutes, see McClain's 
code, 1888, § J 3139 to 3143, inclusive; also an act of 26 G. A., extra session, not yet published, 
entitled "An act to legalize acknowledgments of instruments in writing heretofore taken 
by notaries public."] 

What sufficient: An acknowledgment 
before a deputy clerk acting in the name of 
his principal is good: Abrams v. Érvin, 9-87. 

An acknowledgment certified to by an 
officer interested therein (as a member of the 
firm of grantees) is void, and the record of 
such instrument will not impart notice: Wil
son v. Traer, 20-231; City Batik v. Badtke, 87-
363. 

An acknowledgment of a mortgage taken 
by a notary public who is a stockholder in 
the corporation to which the mortgage is 
given is not valid: Smith v. Clark, 69 N. W., 
1011. 

While the acknowledgment of an instru
ment taken before the grantee as an officer 
will not be valid, yet the mere fact that the 
person for whom the acknowledgment is 
taken has an interest in the property con
veyed will not necessarily render the ac
knowledgment void, although it might be a 
circumstance tending to show fraud: Dus-
sawne v. Bwrnett, 5-95. 

A county officer executing a conveyance 
under authority of law for the county may 
acknowledge such conveyance in a county 
other than that for which he is acting: Hen
derson v. Bobinson, 76-603. 

An acknowledgment by an officer men
tioned in g 277 of Code of '73 as amended, 
who was not named in § 1955 of Code of '73, 
held valid, as the two sections were to be 
construed together: Long v. Schee, 86-619. 

The legalizing act as to acknowledgments 
taken by county auditors, held not a legisla
tive construction that such acknowledg
ments were not valid: Ibid. 

A notary's certificate of acknowledgment 
to a deed must be authenticated by his seal: 
Pitts v. Seavey, 88-336. 

The requirements as to notary's seal, 
etc., will be presumed to be the same in an
other state as in this state until the contrary 
is shown: Hewitt v. Morgan, 88-468. And see 
notes to \ 374. 

Legalizing defective acknowledgments: 
An act curing defective acknowledgments is 
not unconstitutional as interfering with 
vested rights, but it can only affect rights of 

third persons accruing after its passage and 
not those prior thereto: Brinton v. Seevers. 
12-389; Newman v. Samuels, 17-528; Ferguson 
v. Williams, 58-717. 

The phrase " duly recorded " in such an 
act, held not to mean legally recorded but 
actually recorded: Brinton v. Seevers, 12-
389. 

In a particular case, held, that the instru
ment was duly recorded so as to be within 
the effect of the legalizing act, although 
some immaterial words were omitted in the 
recording: Fogg v. Holcomb, 64-621. 

Notwithstanding the fact that a convey
ance by the grantor to a third person is exe
cuted before the taking effect of the curative 
act, the burden is upon such purchaser to 
prove that he is an innocent purchaser of the 
premises for value, in order to defeat the 
previous conveyance defectively recorded: 
Ibid. 

Before an instrument can be regarded as 
duly recorded under such a statute it must 
appear from the record of the instrument 
that every material part of it has been tran
scribed into the record, and where the rec
ord fails to show a valid conveyance because 
no consideration is expressed for it, and i t is 
not signed by the grantor, such defect will 
not be cured by such provisions. If it should 
appear from extrinsic evidence that the in
strument was duly signed, then the record 
would be invalid, because the instrument 
had not been duly recorded: Greenwood v. 
Jenswold, 69-53. 

A deed, the acknowledgment of which is 
legalized by such a statute, is to be regarded 
as having the same effect from the day of its 
record that it would have had if it had been 
properly acknowledged: East v. Pugh, 71-
162. 

As the act to legalize defective acknowl
edgments applies only to cases where there 
was a legal deed antecedent to any attempt 
to acknowledge, it has no effect to render 
valid a tax deed which was previously in
valid for want of acknowledgment: Ooody-
koontz v. Olsen, 54-174. 

For other cases in which such statutes 
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were applied, see Buckley v. JEarly, 72-289; anee with the laws of the state where it was 
Henderson v. Mobinson, 76-603; Collins v. Val- executed, its sufficiency under the laws of 
leau, 79-626. such state must be shown: Kreuger v. Walker, 

Similar sections in Revision held only to 80-733. 
apply to instruments acknowledged before Where the statutes of the state in which 
they took effect: Reynolds v. Kingsbury, 15- the acknowledgment was taken had not pre-
238; Jones v. Berkshire, 15-248. scribed the form of acknowledgment it 

Where it is claimed that under such a will be necessary to show that the acknowl-
legalizing act a defective acknowledgment edgment was in accordance with usage 
is made valid because it was made in accord- there: Krueger v. Walker, 63 N.W., 320. 

S E C . 2 9 4 3 . Out of state. When made out of the state but within the 
United States, it shall be before a judge of some court of record, or officer 
holding the seal thereof, or some commissioner appointed by the governor 
of this state to take the acknowledgment of deeds, or some notary public or 
justice of the peace; and when made before a judge, notary public or justice 
of the peace, a certificate, under the official seal of the clerk or other proper 
certifying officer of a court of record of the county or district, or of the sec
retary of state of the state or territory, within which such acknowledgment 
was taken, under the seal of his office, of the official character of said judge, 
notary public or justice, and of the genuineness of his signature, shall accom
pany said certificate of acknowledgment. [C. 73 , § 1956; R., § 2245.] 

When no seal of the officer or certificate templated, it is not valid: Jones v. Berkshire. 
as to his official character is attached to the 15-248. 
certificate of acknowledgment, as here con-

SBC. 2 9 4 4 . Same. The proof or acknowledgment of any deed or o ther 
written instrument required to be proved or acknowledged in order to enable 
the same to be recorded or read in evidence, when made by any person with
out this state and within any other state, terri tory or district of the United 
States, may also be made before any officer of such state, territory or district 
authorized by the laws thereof to take the proof and acknowledgment of deeds, 
and, when so taken and certified as herein provided, shall be entitled to b e 
recorded in this state, and may be read in evidence in the same manner and 
with like effect as proofs and acknowledgments taken before any of the offi
cers now authorized by law to take such proofs and acknowledgments, and 
whose authority so to do is not intended to be hereby affected. 

S E C . 2 9 4 5 . Certificate of authori ty . To entitle any conveyance or 
written instrument, acknowledged or proved under the preceding section, to 
be read in evidence or recorded in this state, there shall be subjoined 
or attached to the certificate of proof or acknowledgment signed by such 
officer a certificate of the secretary of state of the state or terri tory in which 
such officer resides, under the seal of such state or territory, or a certificate 
of the clerk of a court of record of such state, terri tory or district in the 
county in which said officer resides or in which he took such proof or 
acknowledgment, under the seal of such court, stating that such officer was 
at the time of taking such proof or acknowledgment duly authorized to take 
acknowledgments and proofs of deeds of lands in said state, territory or dis
trict, and that said conveyance and the acknowledgment thereof are in due 
form of law, and that said secretary of state or clerk of court is well acquainted 
with the hand writing of such officer, and that he verily believes that the 
signature affixed to such certificate of proof or acknowledgment is genuine. 

S E C . 2946 . Form. The following form of authentication of the proof 
or acknowledgment of a deed or other writ ten instrument, when taken with
out this state and within any other state, terri tory or district of the United 
States, or any form substantially in compliance with the foregoing provisions 
of this chapter, may be used: 

(Begin with a caption specifying the state, terri tory or district, and county 
or place where the authentication is made.) 

I, , clerk of the court in and for said county, which 
court is a court of record, having a seal (or I, , secretary of state 
of such state or territory), do hereby certify that , by and before 



1017 
Tit. XIV, Ch. 6. CONVEYANCE OP REAL ESTATE. §§ 2947-2948 

whom the foregoing acknowledgment (or proof) was taken, was at the time 
of taking the same a notary public (or other officer) residing (or authorized 
to act) in said county, and was duly authorized by the laws of said state (ter
ritory or district) to take and certify acknowledgments or proofs of deeds of 
land in said state (territory or district), and that said conveyance and the 
acknowledgment thereof are in due form of law; and, further, that I am well 
acquainted with the hand writing of said , and that I verily believe 
that the signature to said certificate of acknowledgment (or proof) is genuine. 
In testimony whereof, I have hereunto set my hand and affixed the seal of 
the said court (or state) this day of , A. D 

SEC. 2947. When, out of the United States. When the acknowledg
ment is made without the United States, it may be before any ambassador, 
minister, secretary of legation, consul, vice-consul, charge d'affaires, con
sular agent, or any other officer of the United States in a foreign country 
who is authorized to issue certificates under the seal of the United States. 
Said instruments may also be acknowledged or proven before any officer of 
a foreign country who is authorized by the laws thereof to certify to the 
acknowledgments of written documents; but the certificate of acknowledg
ment by a foreign officer must be authenticated by one of the above named 
officers of the United States, whose official written statement that full faith 
and credit is due to the certificate of such foreign officer shall be deemed 
sufficient evidence of the qualification of said officer to take acknowledgments 
and certify thereto, and of the genuineness of his signature, and seal if he 
have any. [C. 73, § 1957.] 

SEC. 2948. Certificate of acknowledgment. The court or officer 
taking the acknowledgment must indorse upon the deed or instrument a 
certificate setting forth the following particulars: 

1. The title of the court or person before whom the acknowledgment 
was made; 

2. That the person making the acknowledgment was known to the offi
cer taking the acknowledgment to be the identical person whose name is 
affixed to the deed as grantor, or that such identity was proved by at least 
one credible witness, naming him; 

3. That such person acknowledged the execution of the instrument to 
be his voluntary act and deed. [C. '73, § 1958; R., § 2227; C. '51, § 121.] 

Form of certificate; what sufficient: will be invalid: Wickersham v. Beeves, 1-413; 
The exact language of the statute need not Newman v. Samuels, 17-528; Rrueger v. 
be followed by the officer in his certificate, Walker, 80-733. 
but words of the same import are sufficient: But the fact that the party acknowledged 
Wickersham v. Beeves, 1-413; Tiffany v. Glover, the instrument to be his voluntary act and 
3 G. Gr., 387; Cavender v. Smith's iteirs, 5-157. deed may be shown by the tenor and form of 

Therefore, held, that the words "well the certificate, as well as by the use of the 
known" were sufficient in place of "person- very words of the statute- Dickerson v. Davis, 
ally known," and the words " t h e within 12-353. 
named," etc., sufficiently referred to the The essentials of a certificate of acknowl-
parties as being " t h e identical persons edgment considered generally: Bell v. Ev-
whose names are affixed, "etc. : Bell v. Evans, ans, 10-353. 
10-353. The omission of even an essential word, 

A certificate which does not state that the where it is apparently a mere clerical error, 
party acknowledging the instrument was will not invalidate the certificate: Scharfen-
"personally known" to the officer " to be burg v. Bishop, 35-60. 
the identical person," etc., or use words of The certificate is not to the genuineness 
similar import, is fatally defective: Beynolds of the signature, but to the fact that the 
v.Kingsbury, 15-238; Brintonv.Seevers, 12-389. party acknowledged the instrument, and the 

The omission of the word "personally" acknowledgment is sufficient although the 
before " known " renders the certificate de- signature may have been written by another 
fective: Gould v. Woodward, 4 G. Gr., 82. for the grantee: Morris v. Sargent, 18-90. 

But such omission is not fatal where the No specified form of acknowledgment is 
other words used necessarily imply personal required where one member of a firm mort-
knowledge in the official: Todd v. Jones, 22- gages property to secure a partnership debt; 
146; Bosenthal ». Griffin, 23-263. [See now and in a particular case, held, that an ac-
the forms given in § 2959.] knowledgment by "Frank Johnson, a mem-

The word " voluntary " is of the essence of ber of the firm of A. T. Johnson Son Co.," 
the acknowledgment, and in the absence of was a sufficient acknowledgment: Citizens' 
i hat or an equivalent word the certificate iVcii. Bank v. Johnson, 79-290. 
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Where the certificate of acknowledgment, 
otherwise in the usual form, was blank as to 
the name of the person making the acknowl
edgment as follows, " personally came 
to me known to be the identical person 
whose name is affixed," fteZc?,'that such cer
tificate sufficiently referred to the person 
whose name was signed to the instrument as 
the one who appeared and acknowledged the 
same and was valid: Milner v. Nelson, 86-
452. 

A certificate of acknowledgment of an in
strument purporting to be executed by M. 
Thompson and certifying to its acknowledg
ment by Michael Thompson is sufficient: 
Faxton v. Boss, 89-661. 

Evidence: The certificate is prima facie 
evidence of the fact of acknowledgment, but 
is not conclusive, and may be overcome by 
other evidence, the burden being upon the 
party seeking to rebut the effect of the cer
tificate : Morris v. Sargent,lS-90; Van Orman v. 
McGregor, 23-300; Borlandv. Walrath, 33-130. 

If a mortgage is duly acknowledged, the 
introduction thereof in evidence, accom
panied by the notes referred to therein as 
executed by the same party, is prima facie 
sufficient to establish the execution of the 
mortgage and also of the notes: Mixer v. 
Bennett, 70-329. 

The certificate of the officer, and his tes
timony as to the acknowledgment, are en
titled to great weight. The presumption is 
very strong in his favor: Bauey v. Landing-
ham, 53-722. 

The certificate of the notary public as to 
the acknowledgment by the grantor, and the 
positive testimony of such officer as to the 
fact of such acknowledgment, will prevail 
over the denial, on the part of the grantor, 
of the fact of making such instrument. 
Deeds, mortgages and other instruments re
quiring an acknowledgment before an offi
cer should not be set aside without clear and 
satisfactory evidence, and the seal and ac
knowledgment of the officer should in such 
cases be given proper consideration: fferrick 
v. Musgrove, 67-63. 

Parol evidence: I t is not proper to show 
by parol evidence, for the purpose of sustain
ing an acknowledgment, that matters re
quired by statute to be done were done, 
although notshownby the certificate: O'Fer-
rall v. Simplot, 4-381. 

But parol evidence may be introduced to 
show fraud in obtaining an acknowledgment, 
or when the certificate is alleged to be false, 
to show that the deed never was acknowl
edged: IbicL 

If the certificate does not recite the essen
tial facts it is not competent to prove such 
facts by extrinsic evidence: Ibid. 

Therefore, under the provisions of the act 
of 1846, requiring the certificate of acknowl
edgment by a married woman to show that 
she was made acquainted with the con
tents of the conveyance, and that she relin
quished her dower, held, that a conveyance 
by a married woman, in which the acknowl
edgment did not show such facts, was void as 
to her, and that the requisite facts could not 
be shown by parol testimony: O'Ferrall v. 
Simplot, 4 G. Gr., 162. 

Official title: The official title of a notary 
public is "A. B., a notary public for 
county," etc., and a failure to set forth the 
name of the county renders the certificate 
void. The fact that the name of the county 
appears from the impression of the seal will 
not remedy the defect: Wülard v. Cramer, 
36-22. 

Notaries public in this state have juris
diction only within the respective counties 
for which they are appointed, and the title of 
each must be defined to be a notary public of 
some county, naming it. The certificate must 
show the county of the notary public making 
it, and the failure of the certificate to so state 
will not be cured by the fact that the county 
appears in the seal, which is not required to 
show that fact: Greenwood v. Jenswold, 69-53. 

But this rule does not apply to the official 
signature to the jurat of an affidavit: Stod
dard v. Sloan, 65-680. 

While the certificate should set forth the 
title of the court or officer before whom the 
acknowledgment is made, there is no re
quirement that the name of the officer shall 
be set out in the body of the certificate: Fogg 
v. Holcomb, 64-621. 

Where the body of the certificate recites 
that the officer is a notary public in and for 
the county named it is not necessary that the 
name of the county be appended to his signa
ture: Colby v. McOmber, 71-469. 

When no seal of the officer or certificate 
as to his official character is attached to the 
certificate of acknowledgment, as contem
plated by statute, it is not valid: Jones v. Berk
shire, 15-248. 

Amendment of certificate: Whilst a no
tary continues in office it is competent for 
him to amend his certificate of acknowledg
ment to supply a defect by making a new 
one, provided it is in accordance with the 
real facts: Chicago, B. & Q. B.Co. v.Lewis,53-
101. 

Attorney in fact: Prior to the act of 1858 
an acknowledgment of a chattel mortgage 
by an attorney in fact as his voluntary act 
and deed would be the acknowledgment, in 
law, of his principal: Sowden v. Craig, 26-156. 

Municipal officer: Where a deed offered 
in evidence purported to have been executed 
by one Q., as mayor of the city of D., having 
the seal of the city affixed and duly attested 
by the recorder, and was properly acknowl
edged and recorded, the certificate of the 
officer taking the acknowledgment showing 
that Q. was personally known to him as the 
identical person whose name was affixed to 
the deed as president pro tempore of the city 
council, and acting mayor of the city of D.. 
held, that such deed was prima facie proof 
that Q. was at the time acting mayor of the 
city, and, coupled with what the court might 
take judicial notice of on this subject, ren
dered the introduction of the deed in ques
tion competent without further proof as to 
the official character of the said Q.: Middle-
ton Savings Bank v. Dubuque, 19-167. 

Officers of corporation: Where an as
signment of a judgment yi favor of a bank 
was signed by persons designating them
selves as president and secretary, but the 
acknowledgment thereof did not state that 
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they were such officers, held, that the assign- As evidence of date: The date of an ac-
ment was not sufficient to establish the offl- knowledgment will be accepted as that of the 
cial character of the persons whose names execution of the instrument: Henry Cownty v. 
were attached thereto or show that they had Bradshaw, 20-355. 
authority to act for the bank: Klemme v. A strong presumption exists in favor of 
McLay, 68-158. the certificate of acknowledgment as indicat-

By married woman: Where the certifi- ing the date of the execution of the instru-
cate of acknowlegment to a trust deed ap- ment: Bird v. Adams, 56-292. 
peared regular and in due form, but the evi- In a particular case, held, that the date of 
dence showed that the notary had certified the certificate of acknowledgment should 
to the acknowledgment of the same by the prevail over oral evidence of loose and ran-
wife without requiring her personal près- dom conversations and admissions in deter-
ence, but upon a previous verbal authority mining the date of the execution: Ibid. 
given by her, held, that the validity of the Effect: That acknowledgment is only nec-
deed could not be questioned for that reason essary in order that the instrument may be 
by the wife as against parties who had loaned recorded and import constructive notice, and 
money upon the strength of the security, is not essential to its validity as between the 
regular upon its face: McHenry v. Bay, 13- parties, see notes to ? 2926. 
445. 

SEC. 8949. Proof of execution and. delivery. Proof of the due and 
voluntary execution and delivery of a deed or other instrument may be made 
before any officer authorized to take acknowledgments, by one competent 
person other than the vendee or other person to whom the instrument is 
executed, in the following cases: 

1. If the grantor dies before making the acknowledgment; 
2. If his attendance cannot be procured; 
3. If, having appeared, he refuses to acknowledge the execution of the 

instrument. [C. 73, § 1959; R., § 2228; C. '51, § 1220-1.] 
SEC. 2950. Certificate—must state what. The certificate indorsed 

by the officer upon a deed or other instrument thus proved must state: 
1. The title of the officer taking the proof; 
2. That it was satisfactorily proved that the grantor was dead, or that 

for some other reason his attendance could not be procured in order to make 
the acknowledgment, or that, having appeared, he refused to acknowledge 
the same; 

3. The name of the witness by whom proof was made, and that it was 
proved by him that the instrument was executed and delivered by the person 
whose name is thereunto subscribed as a party. [C. 73, § 1960; R., § 2230; 
C 5 1 , §1222.] 

SEC. 2951. Form. The certificate of proof or acknowledgment may be 
given under seal or otherwise, according to the mode by which the officer 
making the same usually authenticates his formal acts. [0. 73, § 1961; R., 
§2231; C.'51, §1223.] 

SEC. 2952. Attorney in fact. The execution of any deed, mortgage 
or other instrument in writing, executed by any attorney in fact, may be 
acknowledged by the attorney executing the same. [C. 73, § 1962; R., §2251.] 

SEC. 2953. Certificate. The person taking the acknowledgment must 
indorse upon such instrument a certificate, setting forth the following par
ticulars: 

1. The title of the person before whom the acknowledgment was taken; 
2. That the person making the acknowledgment was known to the officer 

taking the acknowledgment to be the identical person whose name is sub
scribed to the instrument as attorney for the grantor therein named, or that 
such identity was proved to him by at least one credible witness, to him 
personally known and therein named; 

3. That such person acknowledged said instrument to be the act and 
deed of the grantor therein named, by him, as such attorney thereunto 
appointed, voluntarily done and executed. [C. 73, § 1963; R., § 2252.] 

SEC. 2954. By officers of corporation. If the acknowledgment is 
made by the officers of a corporation, the certificate shall show that such 
persons as such officers (naming the office of each person) acknowledged the 
execution of the instrument as the voluntary act and deed of such corpora
tion, by each of them voluntarily executed. 
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S E C . 2 9 5 5 . l i a b i l i t y of officer. Any officer, who knowingly misstates 
a material fact in either of the certificates above contemplated shall be liable 
for all damages caused thereby, and shall be guilty of a misdemeanor, and 
fined any sum not exceeding the value of the property conveyed or other; 
wise affected by the instrument on which such certificate is indorsed. [C. 
7 3 , § 1964; R., § 2232; C. '51, § 1224.] 

The fact that a notary makes a false cer- Where it does not appear that the officer 
tificate as a result of negligence will not taking the acknowledgment knowingly mis-
render him liable. Whatever liability there stated a material fact, as, for instance, that 
is exists by reason of statute: Scoltenv. Fegan, the person making the acknowledgment. 
62-236. was the identical person whose name was 

In an action against a notary for damages affixed to the instrument, the officer will 
under the statute, it must be alleged that not be liable. The law does not make the 
he knowingly misstated a material fact: officer taking the acknowledgment a guar-
Jbid. antor that the person signing the instrument 

The officer is only liable for such dam- is the person who is the owner of the land 
ages as are caused by his wrongful act and referred to therein: Browne v. Dolan, 68-645. 
necessarily connected with it: Wyllis v. 
Haun, 47-614. 

S E C . 2956 . Subpoenas. Any officer having power to take the proof 
above contemplated may issue the necessary subpoenas, and compel the 
attendance of witnesses residing within the county, in the manner provided 
for the taking of depositions. [C. 73 , § 1935; R., § 2233; C '51 , § 1225.] 

S E C . 2957 . P o w e r of attorney—recording—revocation. All instru
ments containing a power to convey, or in any manner relating to real estate, 
shall be held to be instruments affecting the same; and no such instrument, 
when certified and recorded as above prescribed, can be revoked as to third 
parties by any act of the parties by whom it was executed, until the instru
ment containing such revocation is acknowledged and filed for record in the 
same office in which the instrument containing such power is recorded. 
Affidavits explaining any defect in the chain of title to any real estate may 
be recorded as instruments affecting the same, but no one except the owner 
in possession of such real estate shall have the r ight to file the same. [C.73, 
§ 1969; R., § 2234; C ' 5 1 , § 1226.] 

S E C . 2 9 5 8 . F o r m s of conveyances . The following or other equiva
lent forms, varied to suit circumstances, are sufficient for the purposes 
therein contemplated: 

F O R A QUITCLAIM D E E D . 

For the consideration of dollars, I hereby quitclaim to A. B. all 
my interest in the following tract of real estate (describing it). 

F O R A D E E D IN F E E S I M P L E W I T H O U T W A R R A N T Y . 

For the consideration of dollars, I hereby convey to A. B. the fol
lowing tract of real estate (describing it). 

F O R A D E E D IN F E E W I T H W A R R A N T Y . 

The same as the last preceding form, adding the words : ' ' And I warrant 
the title against all persons whomsoever " (or other words of warranty, as 
the par ty may desire). 

F O R A MORTGAGE. 

The same as deed of conveyance, adding the following: " T o be void 
upon condition that I pay, e tc . " [C. 73, § 1970; R., § 2240; C,'51, § 1232.] 

The general covenant of warrant specified And under this covenant the grantee has all 
in the form for a warranty deed includes the rights he would have had if the convey-
and implies the usual covenants in a deed anee had contained express covenants of 
of conveyance in fee-simple, including one seizing, freedom from incumbrance, right to 
against incumbrances: Funk v. Cresswell, convey, and the like: Van Wagner v. Van 
5-62. Nostrand, 19-422. 
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The general warranty provided for in the able against his grantor: Steele v. SiouxValley 
form here given ia the same in legal effect as Bank, 79-339. 
the common law covenant of general war- A deed purporting only to convey the in-
ranty, and much the same as a covenant for terest of the grantor will not transfer a 
quiet enjoyment. Such a covenant does not greater interest than he actually has, al-
protect the grantee against every adverse though it may appear from the records that 
claim or suit, however unfounded, for which his interest is greater than that which he 
the grantor is not responsible, but only really, possesses: Rogers v. Chase, 89-468. 
against persons making adverse claims based A quit claim by the husband and wife 
on a legal foundation: Meservey v. Snell, 62 jointly, in which the wife also releases dower, 
N. W., 767. conveys to the grantee any interest which 

The instrument here given as a convey- the wife may have in her own right: Caha-
ance without warranty contemplates a con- Ian v. Van Sant, 87-593. 
veyance only of the interest of the grantor, That a purchaser by quit claim is not prc-
whatever it may be, and a purchaser by such tected against a prior unrecorded deed, see 
•conveyance takes with notice of any prior notes to g 2925. 
unrecorded instruments, or equities, avail-

SEC. 2959. Forms of acknowledgment. The following forms of 
acknowledgment shall be sufficient in the cases to which they are respec
tively applicable. In each case where one of these forms is used, the name 
of the state and county where the acknowledgment is taken shall precede 
the certificate, and the signature and official title of the officer shall follow 
it as indicated in the first form, and the seal of the officer shall be attached 
when necessary under the provision of this chapter. 

1. In the case of natural persons acting in their own right: 
STATE OF ) 
County of f bb> 

On this day of , A. D , before me personally 
appeared A. B. (or A. B. and C. D.), to me known to be the person (or per
sons) named in and who executed the foregoing instrument, and acknowl
edged that he (or they) executed the same as his (or their) voluntary act and 
deed. 

Notary Public in and for said county. 
2. In the case of natural persons acting by attorney: 
On this day of , A. D , before me personally 

appeared A. B., to me known to be the person who executed the foregoing 
instrument in behalf of C. D., and acknowledged that he executed the same 
as the voluntary act and deed of said C. D. 

3. In the case of corporations or joint stock associations: 
On this day of , A. D , before me appeared 

A. B., to me personally known, who, being by me duly sworn (or affirmed), 
did say that he is the president (or other officer or agent of the corporation 
or association) of (describing the corporation or association), and that the 
seal affixed to said instrument is the corporate seal of said corporation (or 
association), and that said instrument was signed and sealed in behalf of 
said corporation (or association) by authority of its board of directors (or 
trustees), and said A. B. acknowledged said instrument to be the voluntary 
act and deed of said corporation (or association). 

(In case the corporation or association has no corporate seal, omit the 
words "the seal affixed to said instrument is the corporate seal of said cor
poration (or association), and that," and add, at the end of the affidavit 
clause, the words "and that said corporation (or association) has no cor
porate seal. ") 

(In all cases add signature and title of the officer taking the acknowledg
ment.) 

SEC. S960. By married women. The acknowledgment of a married 
"woman, when required by lawj may be taken in the same form as if she were 
sole, and without any examination separate and apart from her husband. 

SEC. 2961. Records transcribed. The board of supervisors of any 
county, or one formerly attached to another, when necessary, may have 
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copied, indexed and arranged any deed, probate, mortgage, court or county 
record, or government survey belonging or relating to said county, and have 
a complete index thereof made; and may have correctly copied any index of 
deeds, mortgages or other records. [18 G. A., ch. 142; C.73, § 1971-2; R., § 
2259.] 

SEC. 2962. Compensation. The board of supervisors may employ any 
suitable person to perform the labor contemplated in the preceding section, 
the amount of compensation therefor to be previously fixed by them, not 
exceeding six cents for each one hundred words of the records proper, and 
twelve and one-half cents for each one hundred words of mdexing; such 
compensation to be paid out of the treasury of the county for which the rec
ords are copied, to be audited as other claims. [C. 73, § 1973; R., § 2260.] 

SEC. 2963. Effect. When any such records are copied, the officer to 
whose office the original records belong shall compare the copy so made 
with the original, and, upon the same being found correct, shall attach his 
certificate in each volume or book of such copied records, to the effect that 
he has compared such copies with the original and they are true and correct, 
and such copied records shall have the same force and effect in all respects 
as the original records. [18 G. A., ch. 142; 0. 73, §§ 1974-5; R., §§ 2261-2.] 

This section will not authorize the mak- was annexed for taxing purposes to collect 
ing of a new set of tax books for the purpose such taxes: Billiard v. Griffin, 72-331. 
of enabling officers in territory which has Duly certified copies of records, etc., re-
been separated from the county to which it ceivable in evidence, see \ 4635. 

CHAPTER 7 

OP OCCUPYING CLAIMANTS. 

SECTION 2964. Proceedings. Where an occupant of real estate has 
color of title thereto, and in good faith has made valuable improvements 
thereon, and is afterwards in a proper action found not to be the owner, no 
execution shall issue to put the plaintiff in possession of the same, after the 
filing of a petition as hereinafter provided, until the provisions of this chap
ter have been complied with. [C. 73, § 1976; R., § 2264; C. '51, § 1233.] 

proper time: Blanchard v. Ware, 43-530. 
The effect of these statutory provisions is 

to make an occupant of land practically the 
owner of his improvements, even though he 
be not the owner of the land on which they 
were made. The occupant in such a case is 

Occupant: It is not necessary in order 
that the party be an " occupant of the land " 
that he be in personal possession, a posses
sion by tenant being sufficient: Parsons v. 
Moses, 16-440. 

But a party out of possession cannot main
tain the action. The right is lost by yield
ing the occupancy: Webster v. Stewart, 6-401; 
Claussen v. Èayburn, 14-136. 

To entitle a claimant to the benefit of 
these provisions the possession under and 

not to be considered a mere trespasser wan
tonly thrusting himself or his property in 
the way of danger. In an action for the in
jury of such property, it is immaterial, there
fore, who was the owner of the land: Mil-u u c o o j i L U f i u i u u o u n e ^yjaacaoLKfii UUUÇ/4 o i u u l u i c i n i±\j w o o u u t ; u n u c i \jx nut? l u u u . .iixi 

during which the improvements were made waukee, etc., Ji. Co. v Kellogg, 94 U. S., 469. must have been adverse to the holder of the 
paramount title: Keas v. Burns, 23-235. 

Good faith: Constructive notice of an ad
verse claim, especially such as is imparted 
by a lis pendens or record, does not exclude 
gcod faith in the claimant: Read v. Howe, 
49-65. 

It is sufficient if the claimant has an hon
est belief that he has a good title and has 
no actual notice of an adverse claim: Ibid. 

Purchaser pendente lite: One who pur
chases land pending an action with con
structive notice thereof is bound by the 
judgment, and must at his peril take notice 
of the service of the writ of possession and 
make his claim for improvements at the 

Counter-claim: Claims for improvements 
cannot be pleaded by way of counter-claim, 
but only after the question of title has been 
fully adjudicated: Walton v. Gray, 29-440; 
Fogg v. Holconib, 64-621; Buck v. Holt, 74-
294. 

In an equitable action to redeem from tax 
sale under {j 1440, the question of improve
ments is to be determined in the case: Serrín 
v. Brush, 74-489. 

Claimant under pre-emption certificate: 
A party who, by satisfactory showing to the 
land office, has received a certificate that he 
is entitled to pre-empt land, has color of title 
thereto. One believing that he has title and 
making improvements on the land makes 
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them in good faith and is consequently en
titled to receive the value thereof: Wells v. 
Biky, 2 Dillon, 566. 

So held as to occupants of Des Moines 
river lands: Ibid.; Litchfield v. Johnson, 4 
Dillon, 551. 

Occupant with, notice: One who, cogni
zant of the facts, occupies land under title 
bond given by the assignee of a title bond 
from the original owner, is not entitled after 
foreclosure and sale under the first bond to 
the benefit of the occupy ing-claimant act for 
improvements made thereon: Jones v. Graves, 
21-474. 

Color of title, who deemed to have, see \ 
2967, and notes. 

For what improvements allowed: The 
claim for improvements is assignable, and 
the occupant may recover for improvements 
made by those under whom he claims: Cray-
ton v. Wright, 16-133; Parsons v. Moses, 16-440. 

The occupying claimant is not entitled to 
compensation for improvements made after 
judgment against him in the main action, 
and after his proceedings under the occupy-
ing-claimant law are commenced: Crayton v. 
Wright, 16-133. 

An occupying claimant is to be allowed 
the amount which the improvements have 
actually augmented the value of the prop
erty and not their cost: Childs v. Shower, 18-
261. 

Setting off rents and profits: As against 
the claim for improvements, the owner may 
set off rents and profits of the land accruing 
prior to the six years to which his recovery 
in the action for the possession of the prop
erty is limited by \ 4198, and also rents and 
profits subsequent to the judgment in such 
action, and pending, the action by the occu
pying claimant for improvements: Parsons 
v'.Moses, 16-440. 

The occupant is not to be charged with 
the rent of improvemens made by him, but 
with the rent of the land, estimated, how
ever, not upon its rental value as he took it, 
but upon what the land has heen worth to 
him, as brought into cultivation and made 
suitable for raising crops by his labor: Dun-
gan v. Von Puhl, 8-263; Wolcott v. Townsend, 
49-456. 

As against the claimant for improve
ments, the owner is entitled to sue for the 
value of the use and occupation of the land 
by the claimant prior to the rendition of the 
judgment, no allowance for such use and 
occupation having been made in the original 
judgment: Welles v. Newsom, 76-81. 

In determining the value of the improve
ments, the claimant should have, not what 
the improvements cost, but the value thereby 
imparted to the land: Ibid. 

Removal: The proceeding by the occupy
ing claimant is ancillary to the main suit, 
and cannot be removed to the federal court 
as separate from such main action: Chapman 
v. Burger, 4 Dillon, 557. 

Appeal: Plaintiff having obtained judg
ment for possession and the defendant having 
filed his claim for improvements, held, that 
plaintiff was not entitled to writs of posses
sion in disregard of the petition for improve
ments, although defendant had taken the 

case by writ of error from the state supreme 
court to the supreme court of the United 
States, where it was still pending: Chicago, 
B. I. & P. B. Co. v. Tharnish, 54-690. 

Remedy exclusive: A party who has 
made improvements upon the land of an
other cannot recover the value thereof from 
the owner, even when made by him in good 
faith and under color of title. His only rem
edy is under the statutory provisions in 
behalf of occupying claimants, which provi
sions are not available to a party not in pos
session. But if the owner has wrongfully 
taken possession, the claimant may recover 
such possession by action of forcible entry 
and detainer, and then against any legal 
proceedings to dispossess him may assert 
his right to compensation for improvements: 
Webster v. Stewart, 6-401. 

By the common law there was no liability 
on the part of the property owner to pay for 
improvements made by an occupying claim
ant of property who had no title thereto 
when they were made. All improvements 
annexed to the freehold become part thereof 
and pass with its recovery. The right to 
recover for improvements thus made is based 
entirely upon statute: Lunquest v. Ten Eyck, 
40-213. 

If, therefore, an occupying claimant asks 
to recover for improvements made upon the 
land of another, he must see that the steps 
provided by statute to entitle him to such 
recovery are taken: Blanchard v. Ware, 43-
530. 

Where defendant built a house on cer
tain lots owned by another with the under
standing that a contract of sale might be 
completed, but which never was completed, 
and the owner of the lots afterwards sold 
them to plaintiff's grantor for their value 
without the house, and plaintiff purchased 
them for a still smaller sum, both plaintiff 
and his grantor purchasing with full knowl
edge of all the facts, held, that defendant's 
remedy was not by proceeding under the 
law applicable to occupying claimants, but 
that equity could give full relief and quiet 
the title to the lots in plaintiff, and defend
ant would be given thirty days in which to 
remove the house: Oreen Bay Lumber Co. v. 
Ireland, 77-636. 

A court of equity having acquired juris
diction in an action for partition has power 
to afford equitable relief to one of the parties 
who has made improvements for which he 
is entitled to compensation as occupying 
claimant: Killmer v.Wuchner, 79-722. 

Where plaintiff had judgment for recov
ery of premises from defendant under a tax 
deed, and defendant appealed from such 
judgment, claiming it to be erroneous be
cause the action was barred by the statute 
of limitations, held, that although the judg
ment was sustained on the appeal, the action 
of the lower court in refusing to issue a 
writ of execution was not erroneous and 
that the cause would be remanded, and that 
defendant would have the opportunity to 
interpose his claim for improvements: Strar 
bala v. Lewis, 80-510. 

The rule of this and the following sec
tions as to the valuation of improvements 
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has no application to a case where redemp- veyance which is afterwards adjudged to be 
tion is made by one who has taken posses- a mortgage: Gleiser v. McGregor 85-489. 
sion of and improved property under a con-

SEC. 2965. Petition—issues—appraisement. Such petition must set 
forth the grounds on which the defendant seeks relief, stating as accurately 
as practicable the value of the real estate, exclusive of the improvements 
thereon made by the claimant or his grantors, and the value of such improve
ments. The issues joined thereon must be tried as in ordmary actions, and 
the value of the real estate and of such improvements must be separately 
ascertained on the trial. [C.73, §§ 1977-8; R., §§ 2265-6; C'51, §§ 1234-5.] 

The court in this proceeding has no au- of the improvements: Dungan v. Von Puhl 
thority to render a personal judgment 8-263; Wolcott v. Townsend, 49-456. 
against the owner of the land for the value 

SEC. 2966. Payment—tenants in common. The plaintiff in the main 
action may thereupon pay the appraised value of the improvements and 
take the property, but should he fail to do this after a reasonable time, to 
be fixed by the court, the defendant may take the property upon paying its 
value, exclusive of the improvements. If this is not done within a reason
able time, to be fixed by the court, the parties will be held to be tenants in 
common of all the real estate, including the improvements, each holding an 
interest proportionate to the values ascertained on the trial. [C. 73, §§ 
1979-81; R., § 2267; C'51, §§ 1236-8.] 

During the time when the owner has the might issue, held unconstitutional: Childs v. 
election to pay for the improvements the Shower, 18-261. 
claimant in possession is a tenant at will: The right of an occupant when once es-
Reilly v. Singland, 39-106. tablished under the statute becomes an ab-

The occupying claimant is entitled to solute legal right of equal dignity with the 
have possession of the land until his claim is right of the owner, to be paid the appraised 
paid, for such uses as he may deem proper, value of the land. They are tenants in corn-
but without making any additional improve- mon in proportion to the value of their 
ments thereon: Webster City & C. C. R. Co. v. respective interests, with the sole right of 
2Vêioson,70-355. possession in the occupant so long as the 

A prior statute relating to the same sub- joint tenancy continues. • Partition may be 
ject, which authorized a money judgment had in a court of equity which may decree 
against the owner of the land for the value sale of the property and distribution of the 
of the improvements, on which, if not paid proceeds: Leighton v. Young 52 Fed.. 439. 
within three years, a general execution 

SEC. 2967. Color of title. A purchaser in good faith at any judicial 
or tax sale, made by the proper person or officer, has color of title within 
the meaning of this chapter, whether such person or officer has sufficient 
authority to sell or not, unless such want of authority was known to such 
purchaser at the time of the sale; and his rights shall pass to his assignees 
or representatives. Any person has also color of title who has occupied a 
tract of real estate by himself, or by those under whom he claims, for the term 
of five years, or who has thus occupied it for less time, if he or those under 
whom he claims have, at any time during such occupancy, with the knowl
edge or consent, express or implied, of the real owner, made any valuable 
improvements thereon, or if he or those under whom he claims have, 
at any time during such occupancy, paid the ordinary county taxes thereon 
for any one year, and two years have elapsed without a repayment or offer of 
repayment of the same by the owner thereof, and such occupancy is con
tinued up to the time at which the action is brought by which the recovery of 
the real estate is obtained; but nothing in this chapter shall be construed to 
give tenants color of title against their landlords. [C.73. §§ 1982-3; R.. §§ 
2268-9; C'51, §§ 1239-40.] 

The grantee is an "assignee" within the show that the several tracts were not sold 
meaning of this section: Childs v. Shower, for a gross sum: Ibid. 
18-261. A tax deed void on its face is sufficient to 

When the tax deed relied on to show color give color of title: Colvin v. McCtme, 39-502. 
of title shows a sale in gross of distinct Occupancy in the claimant's own right 
tracts, evidence aliunde may be received to for a term of five years gives the color of 
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title required by this section. Such posses- Where a person in possession seeks to 
sion need not be based on any kind of right recover for improvements made on the 
or title to the land: Lundquest v. Ten premises of another, and his only color of 
Eyck, 40-213. title is that acquired by reason of such 

A lessee of premises from one holding a occupation must have continued for five 
life estate does not have color of title as years before the bringing of the action in 
against the reversioner, nor will the pay- which the improvements are claimed: 
ment of taxes give him such color of title Welles v. Newsom, 76-81. 
if made in accordance with the terms of •NT„f4.u„„ i„ „i„i * „ t l , i „ j A„ „ „„ 
the lease: Wiltse v. Hurley, 11-473. Neither is claimant entitled to compen-

The vendee of real estate holding under I ^ T ^ Z I T / Z tf^Lf°^t H ™ „ I . „ „ J f„ - „ * j „„„„„+ +oi,o o/iTro^+onra after the flung of the pet i t ion m the act ion 
of these ZyJolstTZo\er^oXyel i n w h l c h compensation for improvements 
do-thelvalue^ orimDrovements Z d e whUe l s s 0 U g h t ' s u c n c l*imant having had notice 
s h o m i n g Y o n e T v . ¿Zl*2?Xl o £ t h e commencement of the action. Im-

A claimant having color of title by five r ^ t "£?* &f™ *U° ?°?-X ""T* 
years' occupancy at the time judgment is b e , reg"f^, " m a d e l n g o o d f a l t n u n d e r 

recovered against him may recover for his c0 ° r o f t i t l e b a s e d o n POBBesBion on ly : 
improvements, although they were made 
before the expiration of the period of pos- Evidence as to the value of improve-
session necessary to constitute such color ments made by the occupant before acquir
or title : Litchfield v. Johnson, 4 Dillon, 551. lag color of title by occupation, even 

Where defendant occupied the land though he remains in occupation long 
when judgment was obtained, and at that enough to acquire color of title afterwards, 
time more than two years had elapsed is not admissible. Such improvements be-
since he had paid the tax on the land, and come the property of the owner of the land 
plaintiff at no time offered to pay the taxes, and the occupant cannot recover their 
held, that defendant had color of title: value: Snell v. Mechan, 80-53. 
Finnegan v. Campbell, 74-158. 

SEC. 2968. Settlers. "When any person has settled upon any real estate, 
and occupied the same for three years under or by virtue of any law or con
tract with the proper officers of the state for the purchase thereof, or under 
any law of, or by virtue of any purchase from, the United States, shall have 
made valuable improvements thereon, and shall be found not to be the owner 
thereof, or not to have acquired a right to purchase the same from the state 
or the United States, such person shall be an occupying claimant within the 
meaning of this chapter. [C. '73, § 1984.] 

SEC. 2969. "Waste by claimant. In the cases above provided for, if 
the occupying claimant has committed any injury to the real estate by cut
ting timber or otherwise, the plaintiff may set the same off against any claim 
or improvements made by the claimant. [C. '73, § 1985; R., § 2270; C. '51, 
1241.] 

As to setting off rents and profits, see notes to § 2964. 
SEC. 2970. Execution. The plaintiff is entitled to an execution to put 

him in possession of his property in accordance with the provisions of this 
chapter, but not otherwise. [C. '73, § 1986; R., § 2272; C. '51, § 1243.] 

SEC. 2971. Removal of improvements. Any person having improve
ments on any real estate granted to the state in aid of any work of internal 
improvement, whose title thereto is questioned by another, may remove 
such improvements without injury otherwise to such real estate, at any time 
before he is evicted therefrom, or he may claim and have the benefit of this 
chapter by proceeding as herein directed. [C. '73, § 1987.] 

CHAPTER 8. 

OF THE HOMESTEAD. 

SECTION 2972. Exempt. The homestead of every family, whether 
owned by the husband or wife, is exempt from judicial sale, where there is 
no special declaration of statute to the contrary. [C. '73, § 1988; R., § 2277; 
C. '51, § 1245.] 

Who entitled, to exemption: The sur- and entitled to control the rents and profits 
viving widow of the owner of the home- of the homestead as was the husband when 
stead is as much the head of the family living: Floyd v. Hosier, 1-512. 

66 
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A widower without children acquiring 
and occupying property as a homestead for 
himself and mother, whom he supported, 
held to be entitled to the homestead right: 
Parsons v. Livingstone, 11-104. 

So held, also, as to an unmarried woman 
who had accepted, protected and was provid
ing for the children of a deceased sister: 
Arnold v. Walts, 53-706. 

The exemption is to " every family " and 
not to " t h e head of a family" as in ? 4008, 
with reference to exemption of personal 
property. Therefore a woman who occupies 
property as a homestead, and marries, does 
not upon her marriage cease to be entitled to 
it as a homestead although she is not the 
head of the family, and held, that in such case 
a temporary absence from the homestead 
with the intention to return and reside 
thereon with her husband did not constitute 
an abandonment of the homestead even 
though in the meantime she was residing 
with her husband on other premises occu
pied by him under a lease: Beeseman v. Dav
enport, 65 N.W., 301. 

The fact that a divorce is granted to the 
wife, allowing her the custody of the only 
child, will not deprive the husband of the 
right to hold a homestead exemption: Woods 
v. Davis, 34-264. 

I n what property: Purchase, payments, 
and possession under a bond for deed, consti
tute sufficient ownership to make the prop
erty the homestead of such purchaser: Stin-
¡,071 v. Richardson, 44-373, 375. 

The fact that a vendor retains the legal 
title as security for unpaid purchase money 
does not defeat the vendee's claim of home
stead in the property: Lessell v. Goodman, 66 
N.W., 917. 

A tenant in common may have a home
stead right in his interest in the undivided 
premises: Thorn v. Thorn, 14-49; Bolton v. 
Oberne, 79-278. 

And this is true even when he has only an 
equitable title thereto: Hewitt v. Rankin, 41-
35,44. 

There may be a homestead right in a 
leasehold interest in real estate so as to ren
der the assignment of the lease, by the hus 

band alone, invalid: Pelan v. De Bevard, 
13-53. 

Where there is an exchange of home
steads, and one of the parties remains tem
porarily, after the exchange, in his former 
homestead, at the will of the other party, his 
right is less than and antagonistic to the 
possession required to constitute a home
stead: Windle v. Brandt, 55-221. 

One partner cannot acquire a homestead 
exemption in real estate belonging to the 
firm in which he is a member as against 
either the claims of firm creditors or copart
ners, even though he holds the legal title of 
the property: Drake v. Moore, 66-58; Hoyt t>. 
Hoyt, 69-174. 

In determining the solvency of a partner
ship doing a banking business, held, that the 
homesteads of the partners, reserved by them 
from an assignment for the benefit of credi
tors, were not to be taken into account as 
assets: State v. Cadwell, 79-432. 

One who purchases a pre-emption claim 

to public lands and takes possession thereof 
does not, before acquiring title from the gov
ernment, have such an interest in the prop
erty as to support a homestead exemption: 
De Land v. Day, 45-37. 

Where the house used as a home is situ
ated upon lands of the wife the homestead 
may also include land owned by the husband. 
It is entirely immaterial whether the legal 
title be in the husband or wife, or whether 
one of them holds the title to one tract and 
the other to another tract, where the two 
tracts are used as a homestead: Loicell v. 
Shannon, 60-713. 

A conveyance of the homestead property 
by the husband to the wife does not destroy 
its character as a homestead nor change the 
time to which the exemption dates: Orcen v. 
Farrar, 53-426. 

Where two brothers, one cf them married, 
entered and occupied large tracts of land as 
owners in common, and subsequently became 
indebted as partners in a distinct transaction, 
and the portion of the premises not included 
in the homestead were sold in payment of 
debts, and the unmarried brother conveyed 
to the widow of the married brother his in
terest in the portion occupied by the latter 
as a homestead, held, that such prémises 
were not subject to partnership debts: For-
dyce v. Hicks, 80-272. 

Nature cf interest: The wife's homestead 
interest in property owned by the husband 
is present, fixed and substantial, and not 
merely possible, remote and contingent, and 
is not in general liable to be affected by the 
omissicn, neglect or default of the husband: 
Adams v. Btale, 19-61. 

Her interest in the husband's property 
used as a hcmestead is real property within 
the meaning of a former statute providing 
for the redemption from tax sale of the prop
erty of a married woman: Ibid. 

The right of the wife in the homestead is 
of a higher character, and more in the na
ture of a vested interest or title, than is the 
dower right in the other real estate of her 
husband: Chase v. Abbott, 20-154. 

The wife's interest in the homestead is an 
existing right which «he is entitled to pro
tect. She may redeem the premises from 
execution sale and may enforce a contract 
under which another makes such redemption 
in trust for her: Byers v. Johnston, 89-278. 

A homestead right of the spouse is more 
in the nature of a vested interest and title 
than is a dower right: Green v. Root, 62 Fed., 
191. 

The legal title to the homestead, upon 
actual occupancy by the husband and wife, 
does not vest jointly in them. The home
stead title is one of exemption rather than 
one conferring affirmative rights: Burns v. 
Keas, 21-257. 

In an action to subject a homestead 
owned by the husband to the payment of r 
judgment, the wife has such an existing in
terest as entitles her to intervene and pro
tect the homestead by claiming the exemp
tion: McClure v. Bruniff, 75-38. 

The rights of the wife in the homesteai 
are such that she may maintain an action to 
recover possession thereof if such possession 
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is surrendered by the husband under a con
tract of sale in which she has not joined, and 
if she does not bring such action within the 
statutory period the adverse possession will 
bar any action by her: Boling v. Clark, 83-
481. 

Where the husband alone is made party 
to a foreclosure proceeding and fails to set 
up therein a homestead right he cannot do 
so in an action of forcible entry and de
tainer, in which it is sought to get posses
sion of the premises in pursuance of such 
foreclosure. The fact that the wife was not 
a party to the foreclosure will not give to 
the husband any greater right to make de
fense than he would have had in the orig
inal foreclosure proceeding: Dodd v. Scott, 
81-319. 

Pertains to remedy: The homestead ex
emption is a part of the remedy, and is not 
to be regulated by the law of the place of 
contracting: Helfenstein v. Cave, 3-287. 

Exemption, part of the contract: The 
homestead law in force at the time a con
tract is made enters into and becomes a part 
of it, and a subsequent repeal of the law will 
not impair the rights of parties thereunder: 
Bridgman v. Wilcut, 4 G. Gr., 563. 

Exemption: A judgment under which a 
homestead is not liable to sale does not at
tach as a lien thereon, and a conveyance of 
such homestead to a third person passes title 
free from such judgment: Lamb v. Shays, 14-
567; Cummings v. Long, 16-41. 

But when, by abandonment, the homestead 
loses its character, the liens of prior judg
ments attach in the same manner as the lien 
of a judgment attaches to property subse
quently acquired by the judgment debtor: 
Lamb v. Shays, 14^567. 

The fact that due notice is given of an ex
ecution sale of the homestead will not pre
vent the owner asserting his right thereto as 
against a purchaser at such sale: Jones v. 
Blumenstein, 77-361. 

A voluntary conveyance of the home
stead will not be fraudulent as to creditors 
having no lien thereon: Delashmut v. Trau, 
44-613; Officer v. Evans, 48-557; Criffin v. 
Sheley, 55-513; Addicken v. Humphal, 56-365; 
Auttman v. Heiney, 59-654; Butter v. Nelson, 
72-732; Wheeler & Wilson Mfg. Co. v. Bjelland, 
66 N.W., 885; Green v. Boot, 62 Fed., 191. 

As to debts which are not enforcible 
against the homestead, a conveyance of the 
homestead from husband to wife will not be 
deemed fraudulent: Payne v. Wilson, 76-377; 
Beyer v. Thoeming, 81-517; Wells v. Anderson, 
66 N.W., 102. 

Nor is a conveyance of such homestead to 
one creditor in payment of his claim any 
fraud on other creditors: Wells v. Anderson, 
66 N.W., 102. 

As to liability for purchase money and 
antecedent debts, also under written con
tract, see notes to \ 2976. 

Proportional liability: Where a husband 
has contributed a portion of the purchase 
price of a homestead, the title of which is in 
the wife, the creditors of the husband under 
claims antedating the acquisition of the 
homestead may subject such property, to the 
extent of the husband's contribution thereto, 

to the payment of their claims, such propor
tion being treated as equitable assets and 
sold to satisfy judgments on such claims: 
Crvum v. Morton, 49-16; S. C, 53-599; Hamill 
v. Henry, 69-752. 

Earnings of the wife not derived from 
separate property or business, but acquired 
in connection with her husband's property 
and in the management of the family affairs, 
do not become the wife's separate property 
in such sense that when invested in a home
stead that proportion thereof thus procured 
is exempt from indebtedness to which the 
homestead in the hands of the husband is 
liable: Hamill v. Henry, 69-752. 

The law undertakes to guard the home
stead for the family, not alone for the owner; 
and where the homestead was liable for a 
portion of an indebtedness because it was 
contracted prior to its acquisition, held, that 
in the application of payments to such in
debtedness, in the absence of any application 
by the parties, the law would relieve the 
homestead from liability: First JVoi. Bank 
v. Hollinsworth, 78-575. 

Taxes and repairs: A husband who occu
pies with his family a homestead owned by 
his wife may pay taxes and interest on in
cumbrances thereon, as well as make ex
penditures for repairs, without becoming a 
creditor of the wife and acquiring any claim 
against the property which can be enforced 
by his creditors: Hamill v. Henry, 69-752. 

Decree for divorce: Where a decree of 
divorce merely gives the wife a personal 
judgment for alimony, the homestead, which 
the husband still continues to occupy as the 
head of the family, cannot be sold to satisfy 
the judgment: Byers v. Byers, 21-268; Whit-
comb v. Whitcomb,' 52-715. 

The homestead is for the benefit of the 
family and not of the husband alone, and the 
law of homestead has no application in a suit 
for divorce and alimony. The court in ad
justing the rights of the parties may make 
such provision or disposition of it as may 
appear just and equitable, and the attach
ment authorized in actions for alimony 
(? 3178) may therefore be levied on the home
stead: Daniels v. Morris, 54-369. 

Violation of liquor law: By reason of the 
provision of § 2422 the homestead, or that 
part of it used as a saloon, is subject to judg
ment obtained for violation of the laws 
against the sale of intoxicating liquors: 
Arnold v. Gotshall, 71-572. 

Where a homestead owned by a husband 
is used by him for the unlawful sale of in
toxicating liquors, it is liable for all fines, 
costs and judgments rendered against him 
for such illegal sale, and the fact that the 
unlawful use is without the consent of the 
wife will not exempt the homestead from 
such liability, when the husband is the 
owner: McClure v. Braniff, 75-38. 

Exemption of proceeds: Where a portion 
of the homestead is, by proper proceedings, 
condemned for right of way, the damages 
allowed are exempt from execution. Whether 
the proceeds of a voluntary conveyance by 
the husband of a portion of the homestead 
for right of way would be exempt, quaere: 
Kaiser v. Seaton, 62-463. 



1028 
§§ 2973-2974 HOMESTEAD. Tit. XIV, Ch. 8. 

Bents accruing under a lease of the home-
stead of the tenant are exempt from execu
tion: Morgan v. Rowntree, 88-249. 

Exemptions of property from the pap-
ment of debts are purely statutory and 
courts may not enlarge the exemptions, but 
such laws are to be maintained in their 
spirit as well as letter and to be liberally 
construed in favor of those claiming their 
benefit: Ibid. 

Construction: The homestead law is al
ways to be liberally construed: Schvttloffel v. 
Collins, 67 N.W., 397; Green v. Boot, 62 Fed., 
191. 

Pension money: As to exemption of 
homestead procured with pension money, 
see I 4010. 

The right of action against a railway 
company for damages caused to the home
stead property by fire negligently set out by 
such company is exempt from execution for 
a reasonable time, to the same extent that 
the homestead is, and the railway company 
cannot be garnished for such indebtedness 
under a judgment which could not be en
forced against the homestead: Mudge v. 
Lanning, 68-641. 

The proceeds of the sale of the homestead 
are not exempt from execution unless the 
sale is for the purpose of procuring a new 
homestead (under \ 2981): Huskins v. Han-
Ion, 72-37. 

The homestead exemption does not cover 
rents and profits accrued from land during 
its occupancy as a homestead: Clark v. Ray
mond, 86-661. 

SEC. 2973. Family defined. A widow or widower, though without 
children, shall be deemed a family within the meaning of this chapter, while 
continuing to occupy the real estate used as a homestead at the death of the 
husband or wife, and such right shall continue to the party to whom it is 
adjudged in a decree of divorce, during continued personal occupancy. [C. 
73, § 1989; K., § 2278; C'51, § 1246.] 

Granting a divorce to the wife and giving husband liable to sale on execution: Woodi 
her the custody of the children, held not to v. Davis, 34-264. 
render the homestead in the hands of the 

SEC. 2974. Conveyance or incumbrance. No conveyance or incum
brance of or contract to convey or incumber the homestead, if the owner is 
married, is valid, unless the husband and wife join in the execution of the 
same joint instrument, whether the homestead is exclusively the subject of 
the contract or not, but such contracts may be enforced as to real estate 
other than the homestead at the option of the purchaser or incumbrancer. 
[C.73, § 1990; R., § 2279; C'51, § 1247.] 

Consent of both husband and wife 
necessary: Neither the husband nor the 
wife can by any separate act affect the home
stead rights of the other and change the 
homestead character of the property. When 
the right of a homestead has once attached 
to the property it can be relinquished or di
vested only by a joint conveyance or by an 
abandonment of the property as a homestead 
by both husband and wife: Jjunt v. Neeley, 
67-97. 

But the subsequent purchaser without no
tice that property conveyed by the husband 
or wife holding the legal title thereto was 
made at a time when the property was in
vested with the homestead character is not 
affected with notice of the invalidity of such 
conveyance, and will be protected: Ibid. 

The wife having an interest in the home
stead and a conveyance thereof being impos
sible without her consent, a conveyance of 
other property to the wife in consideration 
of her joining in conveyance of the home
stead, cannot be set aside by the husband or 
children, though a divorce by the wife from 
the husband has been subsequently procured: 
'Sogers v. McFarland, 89-286. 

Where an unmarried man, owning and 
occupying property as a home, made appli
cation for a loan secured by mortgage upon 
the land, and before the execution of the 
mortgage, but without the knowledge of the 
lender, was married, held, that the mortgage 

was subsequent to the wife's homestead 
right: Tolman v. Leathers, 1 McCrary, 329. 

A mortgage upon the homestead by the 
husband alone, even though give to secure a 
debt antedating the homestead, held void, 
and the record thereof not sufficient to con
stitute notice to a subsequent purchaser. 
The creditor whose claim antedates the 
homestead right has no lien as against a pur
chaser without notice until he recovers judg
ment on his claim: Higley v Millard, 45-586. 

A sale and conveyance of the homestead 
by husband and wife will transfer a valid 
title to the purchaser as against a prior sale 
by the husband alone, although the second 
purchaser had knowledge of the first con
veyance: Oarlock v. Baker, 46-334. 

A contract by the husband to convey prop
erty which has been acquired by him in ex
change for the homestead, with the inten
tion of occupying it for a new homestead 
within the period reasonably required for 
making a removal, will be void, although the 
property acquired has not yet been actually 
occupied: Cowgell v. Warrington, 66-666. 

Where the homestead right exists in 
property, the whole of which is greater in 
amount than can be claimed under the 
homestead law, the boundaries of the home
stead not having been established, the owner 
of the fee cannot, by conveying a portion of 
the property by an instrument in which the 
other does not join, limit the homestead 
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right to another portion thereof. No valid 
sale of any portion can be made until the 
provisions of law as to platting have been 
complied with: Goodricli v. Brown, 63-247. 

The rights of the wife and family in the 
homestead cannot be affected by the fraudu
lent acts of the husband: Eli v. Gridley, 27-
376. 

In an action to declare a certain mortgage 
null and void on the ground that at the time 
it was signed by plaintiff and delivered to 
defendant it contained no description of any 
property, and that the husband of plaintiff 
afterwards inserted the description of their 
homestead, held, that the validity of the 
mortgage could not be questioned, as plain
tiff failed to show by a preponderance of the 
evidence that the mortgage did not contain 
a description of the homestead when she 
signed and acknowledged the same: Harding 
v. Des Moines Nat. Bank, 81-499. 

The subsequent adoption of property as a 
homestead will not affect conveyances pre
viously made: Yost v. Devault, 3-345. 

Where, prior to the execution of a mort
gage on real estate, no part thereof is occu
pied as a homestead, and an adjoining tract 
is used and held out as such, third persons 
being influenced by such representations, 
the mortgagor's wife, though not joining in 
the mortgage, cannot afterwards set out the 
homestead by plat, and record it so as to in
clude part of the mortgaged premises: .Lucas 
v. Pichel, 20-490. 

An agreement to convey a portion of a 
tract of land which might be a part of the 
homestead, the homestead not having been 
platted, is not valid unless husband and wife 
join therein: Woolcut v. Lerdell, 78-668. 

Where co-tenants conveyed land, in which 
one of them had a homestead right, to a third 
party, and the wife of the party owning the 
homestead right failed to join in the deed, 
held, that the conveyance of the undivided 
interest was of no validity, and any one in
terested in the property it attempted to con
vey might question it: Bolton v. Oberne, 79-
278. 

In a particular case, held, that a mortgage 
on the homestead was sufficiently definite 
without reformation to be effectual, and that 
therefore the question as to whether such an 
instrument could be reformed in equity did 
not arise: Shoemake v. Smith, 80-655. 

The wife has the right to assert her home
stead claim independently of the acts of the 
husband, and such right cannot be taken 
from her by any act of the husband in recog
nizing the title of an adverse claimant—for 
instance, one who claims to hold a tax title: 
Beedle v. Cowley, 85-540. 

Incumbrances: Under a statute not for
bidding the incumbrance of the homestead, 
but only the conveyance thereof by one party 
alone, held, that a mortgage was a convey
ance: Babcock v. Hoey, H-375. 

The mortgagee of the homestead may in
crease the amount secured by such mortgage 
although without the consent of the wife of 
the mortgagor, where it is necessary to do 
so in order to preserve other securities and 
thus to that extent save the homestead. 
Such payment will be regarded as beneficial 

to the homestead rather than prejudicial: 
Blake v. McCosh, 91-544. 

Assignment, lease or contract: Where 
premises held under a lease are occupied as a 
homestead, an assignment of the lease by the 
husband alone will not be valid: Pelan v. Be 
Bevard, 13-53. 

The rights of a wife in the homestead can
not be prejudiced by a lease made by her 
husband or by a holding by him in recognition 
of a mortgagee's title as against him: Morris 
v. Sargent, 18-90. 

Where the title to the homestead is held 
under a contract of purchase, the husband 
having such contract cannot, without the 
consent of the wife, make an assignment 
thereof so as to divest the homestead right: 
Brake v. Moore, 66-58. 

The assignment by the wife of a contract 
under which she holds premises occupied by 
herself and husband as a homestead and in 
the assignment of which the husband does 
not join will not constitute a valid transfer 
of the contract, and the fact of subsequent 
abandonment of the homestead will not 
make such assignment valid: Belden ». 
Younger, 76-567. 

Possession taken under a contract of sale 
of the homestead, made with the husband, 
and continued for the statutory period, will 
become a perfect title as against the wife: 
Boling v. Clark, 83-48L 

A transfer of the homestead, assented to 
by both husband and wife, followed by 
change of possession and the performance of 

. the agreement under which the transfer is 
made, operates to transfer an equitable title, 
and ïs an abandonment of the homestead: 
WinMeman v. Winkleman, 79-319. 

So held, where land was by a father, with 
the consent of his wife, transferred to his son 
as an advancement, and occupied and im
proved by the son, as such: Ibid. 

Where plaintiff, a married woman, under 
an oral contract, took possession of her 
mother's house and furnished support to the 
mother and mother's husband during the 
mother's life, in consideration that she 
should have the property at her mother's 
death, held, that by the act of occupancy by 
plaintiff, the property became her home
stead, and her mother's homestead rights 
terminated, and the oral contract consum
mated on the mother's part by abandonment 
was sufficient to convey the homestead: 
Brake v. Painter, 77-731. 

The subsequent act of the husband alone 
in making a new promise to carry out a con
tract as to the homestead in which the wife 
did not join will not be valid: Guion v. Giller, 
70 N. W., 201. 

The verbal assent of the wife to a con
veyance of the homestead or an assignment 
of the title bond under which it is held will 
not make it binding: Donner v. Bodenbaugh, 
61-269; Stinson v. Bichardson, 44-373. 

An oral agreement by the parties to exe
cute a mortgage upon the homestead for 
money borrowed to redeem the same from 
execution, cannot be specifically enforced, 
nor can the money so advanced be made a 
lien upon the premises by judicial decree: 
Clay v. Bichardson, 59-483. 
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The fact that the wife has knowledge of 
and approves the sale of the homestead, and 
even an express agreement on her part to 
convey the same, if it is not in writing, will 
not render a contract of sale by the husband 
alone valid: Anderson v. Culbert, 55-233. 

Ratification: "Where there is an attempt 
to execute a proper instrument, which, how
ever, is void by reason of defects in form, 
the parties may bind themselves by a ratifi
cation of such instrument, either express, or 
presumed from their acts: Sjiafford v. War
ren, 47-47. 

Where it was attempted to show ratifica
tion by the wife of a parol contract to con
vey the homestead, made during the life
time of her husband, held, that mere accept
ance of the benefits of such parol contract 
•during the three or four weeks of ill health 
following the death of the husband was not 
sufficient to prove such parol ratification; 
Clark v. Evarts, 46-248. 

The fact that after the execution of a 
mortgage of the homestead by the husband 
alone without the wife joining, she joins in 
» subsequent mortgage in which the prior 
mortgage is recognized, does not constitute 
such ratification of the prior mortgage as to 
make it valid: Seiffert & Wiese I/umber Co. v. 
Hartwell, 63 N. W., 333. 

Where a farm was owned by a wife and 
she and her husband occupied a dwelling-
house on the premises for several months, 
when the husband left the state because of 
some criminal offense, and the wife after
wards conveyed the farm by warranty deed 
to plaintiff's grantor, the husband convey
ing his interest by quitclaim deed after his 
return to the state, and both husband and 
wife subsequently conveyed the property to 
defendant by a joint quitclaim deed, and 
where it appeared that there never had 
been any claim that the property was re
garded as a homestead, that no homestead 
plat had bsen made, and that plaintiff pur
chased the land for a full consideration and 
took and held possession for more than three 
years before the defendant had acquired 
any interest therein, and that defendant had 
full knowledge of all these facts before the 
conveyance to himself, held, that the sepa
rate conveyances from the husband and wife 
were sufficient to convey their title to the 
land, and that defendant having notice of 
plaintiff's rights acquired no title to the 
property by the joint conveyance: Corbin v. 
Mnchin, 81-682. 

.Duress: Where the concurrence of a wife 
in the mortgage of a homestead is procured 
by duress it cannot be enforced: First Nat. 
Bank v. Bryan, 62-42. 

Insani ty: Where the wife is insane at 
the time oi a conveyance in which she at
tempts to join for the purpose of conveying 
the homestead, it will be void for want of 
her consent: Alexander v. Vcnnum, 61-160. 

The fact that the wife, at the time of mak
ing a note secured by mortgage on the home
stead, was mentally unsound, will not defeat 
the mortgage in the ordinary course of busi
ness, if the transaction is fair and reason
able, and the mental condition of the wife 
was not known to the other party: Abbott v. 
Créai, 56-175. 

Fraud: If the wife actually signs an in
strument of conveyance or incumbrance, she 
will not be allowed to dispute its validity on 
the ground that she was ignorant of its con
tents or that she was induced to do so by 
fraud or deception of her husband, in the ab
sence of a showing that the grantee or mort
gagee was cognizant of such deception and 
fraud: JSdgell v. Haoens, 53-223; Van Sickles v. 
Town, 53-259; Bublmmn v. Bummel, 72-40. 

The fact that a wife's signature to a mort
gage of the homestead is obtained by fraud 
and misrepresentation on the part of her 
husband will not defeat the mortgage, where 
no knowledge of the fraud can be imputed 
to the mortgagee: JEtna L. Ins. Co. v. 
Franks, 53-618; Miller v. Wolbert, 71-539. 

Where the husband, to whom the wife 
owning_ the fee of the homestead intrusted 
the entire control of the business, secured a 
loan thereon upon the representation that 
he would furnish a valid mortgage upon the 
property signed by the wife and himself, and 
afterwards furnished such security, held, 
that the wife was estopped by his action 
from relying upon a defense to such mort
gage based upon erasures and interlineations 
claimed by her to have been made by her 
husband, but not readily apparent upon in
spection: Sawyer v. Perry, 62-238. 

Where prior to his marriage the owner of 
premises for the purpose of defrauding cred
itors conveyed the same to another, and then 
upon marriage occupied the premises un
der lease as a homestead, and executed 
mortgages thereon by virtue of a power of 
attorney from the grantee, held, that the 
wife of such grantor could not object to the 
conveyance as not having been joined in by 
her: Johnston v. MePherran, 81-230. 

In such case, lield, also, that a conveyance 
by the husband and wife to the original 
grantee, made after the execution of the 
mortgages, for the purpose of correcting the 
former conveyance, was sufficient to convey 
the wife's homestead interest: Ibid. 

Mortgage for husband's debts: The wife 
may join in a mortgage of the homestead for 
the payment of a note of her husband and 
will be bound thereby to the extent of the 
property mortgaged, but she would not 
thereby become entitled to the proceeds of 
the loan effected or property purchased 
therewith: Bock v. Kreig, 39-239. 

The homestead is bound by a mortgage 
executed by the husband and wife to secure 
their joint note, it being expressly stipulated 
that the intention is to bind the homestead: 
Low v. Anderson, 41-476. 

A purchase-money mortgage given at 
the time of the acquisition of the homestead, 
to the vendor, is valid, though executed, 
alone by the party taking the legal title: 
Christy v. Dyer, 14-438. 

B. having become bound as surety for 
one L. L. to A. L., and being at the same 
time indebted by mortgage for the purchase 
money of land which included the home
stead, an arrangement was made by which 
B. assumed the payment of the debt to A. 
L., securing it by a mortgage on the same 

roperty, and the amount thus asbumed was, 
y the procurement of L. L., indorsed upon 

the purchase money notes; held, that A. L. 
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could not claim to be the assignee of a por
tion of the purcEase money, or of the vend
or's rights, and took the mortgage subject 
to the unpaid residue of the first mortgage 
and subject to the homestead rights of B.'s 
wife, who had not joined in the mortgage: 
llurnap v. Cook, 16-149. 

The renewal by the husband of a debt, 
by an admission or new promise sufficient 
to take the case out of the statute of limi
tations, will also keep in force a mortgage 
given on the homestead to secure the same, 
although such renewal is without the 
wife's consent: Mahon v. Cooley, 36-479. 

A conveyance for r ight of way by the 
husband, owner of the legal title of the 
homestead, in which the wife does not 
join, is not necessarily invalid: Chicago 
& 8. W. R. Co. v. Swinney, 38-182. 

A husband can convey the right of way 
over the homestead without the concur
rence or signature of the wife to the deed, 
if it does not defeat the enjoyment of the 
homestead as such: Ottumwa, C. F. & St. 
P. Ry. Co. v. McWilliams, 71-164. 

Damages assessed for the taking of a 
right of way through the homestead are 
exempt from execution. Whether the pro
ceeds of a voluntary conveyance by the hus. 
band for that purpose would be exempt, 
quaere: Kaiser v. Seaton, 62-463. 

A license to mine upon the homestead, 
executed by the owner alone without con
currence of the wife, is not necessarily 
invalid, and even if her assent should be 
considered necessary, it would be presumed 
from knowledge on her part that work was 
being done thereunder or expenses in
curred to which she made no objection: 
Harkness v. Burton, 39-101. 

A lease to a mining company of the 
right to mine coal from the homestead 
does not constitute a severance such as to 
subject the unmined coal to judicial sale: 
Sibley v. Lawrence, 46-563. 

How conveyance made: An instrument 
in which the wife only joins for the pur
pose of releasing her dower is not such a 
joint instrument as is required to convey 
or incumber the homestead: Sharp v. 
Bailey, 14-387; Fuller v. Hunt, 48-163; 
Wilson v. Christopher son, 53-481; Eisen-
stadt v. Cramer, 55-753; apparently con
tra: Reynolds v. Morse, 52-155. 

It is not necessary that the conveyance 
or incumbrance should specifically state 
that the property sought to be conveyed or 
incumbered is the homestead: Babcock v. 
Hoey, 11-375; O'Brien v. Young, 15-5; Rey
nolds v. Morse, 52-155; Van Sickles v. 
Town, 53-259; Waterman v. Baldwin, 68-
255. 

A conveyance of the homestead prop
erty from the husband to the wife will not 
vest in her such title that she alone can 
make a valid conveyance thereof: Spoon 
v. Van Fossen, 53-494. 

In a conveyance of the homestead by 
the husband to the wife, joinder of the 
wife is not necessary: Harsh v. Griffin, 
72-608. 
* As to the rule under a different statu

tory provision, see Luther v. Drake, 21-92. 
Effect of conveyance or contract by 

one party alone: An agreement to con
vey, made by the husband or wife alone, 
is absolutely void, and a specific perform

ance thereof cannot be enforced: Yost 
v. Devault, 9-60. 

A mortgage upon the homestead exe
cuted by the husband alone while his wife 
is living is not binding upon him even 
after the death of the wife: Larson v 
Reynolds, 13-579. 

Where one party alone enters into a 
contract to convey the homestead no dam
ages can be recovered for the breach of 
such contract from the party executing 
it: Barneit v. Mendenhall, 42-296; Clark 
v. Evarts, 46-248; Cowgell v. Warrington, 
66-666. 

Where the husband enters into a con
tract to convey, to which both parties ex
pect to secure the assent of the wife, but 
such assent is not secured, the purchaser 
cannot recover from the husband the ex
cess in the value of the land over the pur
chase price. The case is not one of fraud, 
and it is doubtful whether anything can 
be recovered except the purchase money 
paid and interest: Donner v. Rodenbaugh, 
61-269. 

A contract of the husband alone for 
conveyance of property which has been 
impressed with the homestead character 
is of no validity, and will not sustain an 
action for damages against the husband 
for breach of contract to convey: Mann v. 
Corrington, 61 N. W., 409. 

Where the' premises were taken pos
session of and occupied as a homestead 
under a contract of conveyance made by 
the husband, held, that an acknowledgment 
by the husband in which the wife did not 
join, was not valid as showing a forfeiture, 
as against the homestead right, of the in
terest acquired by the contract of pur
chase: Lessen v. Goodman, 66 N. W., 917. 

The invalidity of a mortgage on the 
homestead executed by the husband alone 
may be set up by a junior mortgagee, in 
a proceeding to foreclose the senior mort
gage, although such defense is not inter
posed by the owners: Alley v. Bay, 9-509. 

Where the wife joins in a deed convey
ing the property to a third person in trust 
for the husband she has no longer any in
terest in the property as against a convey
ance made by the direction of the husband 
in pursuance of such trust: Des Moines 
Ins. Co. v. Mclntire, 68 N. W., 565. 

Specific performance: Where the hus
band caused the homestead to be adver
tised for sale at auction and it was sold, 
held, in the absence of any consent to such 
sale by the wife, specific performance 
could not be enforced: Garlock v. Baker, 
46-334. 

The fact that the premises constitute 
a homestead will not be ground for refus
ing specific performance of a contract 
made by the husband alone to convey 
such premises, the homestead character 
not having been set up or put in issue: 
Wilson v. Riddick. 69 N. W., 1039. 

Subsequent abandonment of the home
stead will not make a- conveyance or mort
gage by the husband alone, while the prop
erty was occupied as a homestead, valid: 
Bruner v. Bateman, 66-488; Lunt v. Neeley, 
67-97. 

Improvements by purchaser in good 
faith: Where a party takes possession of 
a homestead under a void transfer thereof» 
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but in good faith, believing that he has ac
quired a good title, and makes improve
ments which are judicious and necessary 
and not inconsistent with the circumstances 
of the owner, he is entitled to allowance for 
such improvements: Slinson v. Richardson, 
44-373. 

Rents and profits: Whether in such case 
the wife of the party who has attempted to 
convey the homestead can maintain action 
for rents and profits against the person thus 
taking possession under such conveyance, 
quœre; but held, in a particular case, that a 
decree applying such rents and profits on a 
judgment against the homestead was proper: 
Ibid. 

Where plaintiff's husband before his 
death assigned to defendant a bond for a 
deed by which he held a tract of land, in

cluding the homestead, defendant agreeing 
to pay certain judgments and other consid
erations, in which assignment plaintiff did 
not join, held, that upon this being set aside, 
at the suit of plaintiff, and defendant de
clared entitled to be subrogated to the 
rights of the holder of the judgments which 
he had paid off in a supplemental proceed
ing by the wife after the husband's death, 
the rents and profits of the portion of the 

Eremises which was the homestead should 
e applied to the satisfaction of these judg

ments, but not the rents and profits from the 
portion not a part of the homestead, and that 
a like application should be made of the 
value of a horse given to defendant by 
plaintiff's husband in the trade: Stinson v. 
Richardson, 48-541. 

SEC. 2975. Subject to mechanics' liens. The homestead is subject 
to mechanics'liens for work, labor or material done or furnished exclusively 
for the improvement of the same. [C. 73, § 1991; R., § 2280; C. '51, § 1248.] 

A provision of | '876 of Code of '73 by 
which the homestead, if listed separately, 

was only liable for the taxes thereon, is omit
ted: See I 1423. 

SEC. 2976. Liable for debts antedating purchase—by written con
tract. The homestead may be sold on execution for debts contracted prior 
to its acquisition, but in such case it shall not be sold except to supply any 
deficiency remaining after exhausting the other property of the debtor liable 
to execution. It may also be sold for debts created by written contract, 
executed by the persons having the power to convey, and expressly stipu
lating that it is liable therefor, but then only for a deficiency remaining after 
exhausting all other property pledged by the same contract for the payment 
of the debt. [C. 73, §§ 1992-3; R., § 2281; C. '51, § 1249.] 

Unpaid purchase money: The home
stead right is subordinate to the right of the 
vendor for unpaid purchase money: Christy 
v. Dyer, 14-438; Cok v. Gill, 14-527; Bumap 
v. Cook, 16-149; Hyatt v. Spearman, 20-510; 
Campbell v. Maginnis, 70-589. 

In such case a general judgment and exe
cution is the proper method of enforcing the 
vendor's lien: Bills v. Mason, 42-329. 

The assignment of a note given for the 
purchase money of property constituting a 
homestead carries with it the vendor's lien 
and all the equities and rights which the 
vendor would have had if he had never parted 
with the debt: 1 bid. 

The satisfaction of a part of the judgment 
for the purchase money does not affect the 
lien of such judgment so far as the amount 
remaining unpaid is concerned: Campbell v. 
Maginnis, 70-589. 

Fraud: Where the title to property has 
its inception in fraud, its homestead charac
ter cannot be set up to defeat the claims of 
the person from whom it was obtained: Muir 
v. Bozarth, 44-499. 

Debts contracted prior to acquisition: 
The homestead is liable, under the statute, 
for debts contracted prior to its acquisition 
and occupancy as such, provided no other 
property is found subject to execution: Greeley 
c. Sample, 22-338. 

A homestead may be sold for debts con
tracted prior to its acquisition, unless it is ac
quired with the proceeds of a prior home-
Stead: Lamb v. McConkey, 76-47. 

Where the owner of the homestead sought-
to enjoin the sale thereof for an indebtedness, 
due the bank, from which he had procured 
the money to purchase such homestead, Jield, 
that the deposit by such debtor of trust funds, 
on general account in excess of the overdraft 
for money used in purchasing such home
stead constituted payment, the nature of the 
fund being known to the bank and it hav
ing accepted it without objection, and that 
therefore the homestead was exempt: Hale 
v. Richards, 80-164. 

The provision that " the homestead may 
be sold for debts contracted prior to the 
purchase thereof " means that it may be thus 
sold for debts contracted prior to the time 
when the homestead right attaches by virtue 
of actual occupancy as a homestead. Debts 
contracted after the purchase of the prop
erty, but before it acquires the homestead 
character by occupancy as such, may be en
forced against the property: Hale v. Heaslip, 
16-451; Hyatt v. Spearman, 20-510; Elston v. 
Robinson, 23-208. 

The entry of land under the United States 
homestead laws, which is afterwards oc
cupied as a homestead, constitutes the pur
chase of the homestead within the meaning 
of this section. The exemption dates from 
such entry and not from the issuance of a 
patent: Green v. Farrar, 53-426. 

A homestead is liable to foreign as well 
as domestic debts created prior to its acquisi
tion: Laing v. Cunningham, 17-510; Brainard 
v. VanKuran, 22-261. 
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Where a debt contracted prior to the 
acquisition of the homestead has become 
barred, and is renewed by a new note given 
subsequently to such acquisition, the home
stead remains liable: Sloan v. Waugh, 18-224. 

Where a party has derived a pecuniary 
advantage from a wrong done by him, and it 
is competent for the person suing thereon to 
waive the tort and maintain action on an im
plied promise, the obligation to pay is a debt 
within the meaning of the statutory provi
sion above referred to, from the time of the 
wrong; but if the wrong results in no pecun
iary advantage and the action must be in tort, 
and sound only in damages, then the obliga
tion is not a debt until ascertained by judg
ment: Warner v. Gammack, 37-642. 

The homestead being liable for debts cre
ated before its acquisition, the execution of 
a mortgage thereon to secure such a debt cre
ates no additional burden so far as the rights 

. of the wife are concerned, and, therefore, 
such mortgage executed by the husband 
alone would be valid as to the wife, but it 
would not be valid as to innocent purchasers 
before judgment on the debt secured, and 
the recording of such a mortgage would 
therefore not affect them with notice: Higley 
v. Millard, 45-586. 

The liability of the homestead to debts 
contracted before it acquires the homestead 
character attaches at the time they are con
tracted, and not merely from the time judg
ment is rendered thereon: Bills v. Mason, 42 
-329. 

Where a voluntary conveyance of the 
homestead was made to another, but such 
conveyance was not fraudulent as to creditors 
for the reason that their claims were not 
liens thereon, and afterward, the premises 
having remained in the possession of the 
grantor, they were reconveyed to him by 
quitclaim, held, that such homestead was 
liable for debts contracted prior to such re
conveyance: Butler v. Nelson, 72-732. 

The conveyance of a homestead by the 
husband to his wife does not render it liable 
for the debts of the wife contracted prior to 
such converance. The property becomes 
the homestead of the wife as well as of the 
husband when it acquires the homestead 
character in the husband's hands, and the 
conveyance to the wife would not divest it 
of that character as to the wife: White v. 
Kinley, 92-598. 

Where the widow, having elected to oc
cupy the homestead for life, acquired by in
heritance from an heir an undivided share 
of the reversion, held, that such undivided 
share was subject to execution for her debts, 
the homestead exemption extending only 
to her life interest: Strong v. Garrett, 90-100. 

Lien of judgments: As between the par
ties, or as against persons chargeable with 
notice of the character of the debt, a judg
ment upon a debt contracted r rior to the 
time when the property acquired a home
stead character, although not rendered until 
after that time, becomes a lien upon the 
homestead, and a party claiming under the 
homestead right (as by mortgage) is bound 
to ascertain when such right began, and 
whether it was prior to the debt on which 

the judgment was rendered: Hale v. Heaslip, 

And where it does not appear from the 
judgment itself that the debt was contracted 
prior to the acquisition of the homestead, 
that fact may be shown by evidence aliunde: 
JDelavan v. Pratt, 19-429; Phelps v. Finn, 45-
447. 

A judgment defendant who is surety for 
his co-defendant has such an interest, as 
against his co-defendant, that he may show 
that the judgment is for a debt antedating 
the acquisition of the homestead of his prin
cipal: Delavan v. Pratt, 19-429. 

I t is not sufficient, in order to make a 
judgment a lien upon the homestead other
wise than as a mechanic's lien, to show that 
it was for material furnished and labor per
formed upon the homestead property, unless 
the indebtedness arose before its acquisition 
as a homestead: Ibid. 

A judgment for a debt antedating the 
homestead right is a lien on the homestead 
in such sense that the holder thereof may 
redeem from an execution sale by a senior 
creditor, and, as against such senior creditor 
purchasing at his own sale, may show by 
evidence aliunde that his debt antedates the 
homestead: Phelps v. Finn, 45-447. 

A creditor whose claim antedates the 
homestead has no lien as against a purchaser 
without notice until the recovery of his judg
ment: Higley v. Millard, 45-586. 

The homestead being subject to the lien 
of a judgment for a debt contracted before 
its acquisition from the time such judgment 
is rendered, a purchaser after the lien at
taches takes subject thereto, and in case of 
sale of the property under such judgment 
has no other right than that of making stat
utory redemption from the sale: Kimball v. 
Wilson, 59-638. 

That judgments in general are not liens 
on the homestead, see notes to § 2972. 

Exhausting1 other property: I t is t he 
policy of the law to require all other prop
erty of the defendant in execution to be ex
hausted before the sale of the homestead: 
Twogood v. Stephens, 19-405. 

The phrase "other property of the debtor 
liable to execution" applies to his interest 
in partnership property: Lambert v. Powers, 
36-18. 

Where the homestead is sold before other 
property is exhausted the sale may be set 
aside and a resale ordered: Lay v. Gibbons, 
14-377. 

Where the holder of a senior mortgage 
on property, including the homestead, took 
a conveyance of the entire property without 
releasing his mortgage or otherwise indicat
ing his intention that it should be merged in 
his legal title, held, that as to junior mort
gages he had the r ight to have his mortgage 
debt satisfied first, if possible, out of the por
tion not included in the homestead, to the 
exclusion of junior liens which were not a 
lien upon the homestead: Linscott v. Lamart, 
46-312. 

Where a mortgage upon land, a portion 
of which constituted a homestead, was fore
closed and the land was all sold together, 
held, that a judgment lienholder whose judg-
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ment was a lien upon a portion of the property 
constituting the homestead, and who was not 
made a party to the foreclosure, could redeem 
the portion of the land on which his judg
ment was a lien upon paying the amount bid 
for the whole premises less the value of the 
homestead: Sutherland v. Tyner, 72-232. 

A party claiming that the.homestead is 
not liable because other property has not 
been exhausted must make such fact appear. 
It is not necessary to negative that fact in 
the first instance in order to make the sale 
valid: Halev.Heaslip, 16-451; Stevens v. Myers, 
11-183. 

The fact that a judgment creditor, under 
a claim prior to the homestead, has delayed 
until the other property of the debtor has 
been otherwise exhausted, will not release 
the homestead from his claim: Denegre v. 
Haun, 14-240. 

The right to compel a creditor to ex
haust other property subject to his mortgage 
before subjecting the homestead does not 
exist in favor of a third person who has pur
chased the homestead after the execution 
of the mortgage under which the sale is 
had: Barker v. Bollins, 30-412; Kemerer v. 
Bournes, 53-172. 

If the mortgagor has sold the other prop
erty which might have been applied to the 
satisfaction of the debt, he cannot require 
that it be proceeded against in the hands of 
of a third party before the homestead is 
sold: Dilger v. Palmer, 60-117. 

When a mortgage is given covering the 
homestead and other land, and then a sec
ond mortgage is executed upon the same 
land so far as not included in the homestead, 
and the second mortgage is foreclosed and 
the land covered by it sold to the mortgagee 
therein, such mortgagee cannot insist that 
the homestead be first subjected to the pay
ment of the first mortgage, but the mort
gagor may insist, on the foreclosure of the 
senior mortgage, that the property covered 
thereby not included within the homestead 
shall first be applied to the satisfaction of 
such mortgage: Equitable L. Ins. Go. v. Olea-
son, 62-277. 

Although by ? 4292 a junior mortgagee is 
entitled to pay off a senior mortgage cover
ing the same premises and other property, 
and have an assignment thereof and enforce 
it first as against the property not covered 
by his junior mortgage, yet if the property 
thus embraced in the senior mortgage and 
not covered by the junior is the mortgagor's 
homestead, the junior mortgagee is not en
titled to such assignment, as the homestead 
cannot be first subjected to the satisfaction 
of the senior mortgage: Grant v. Parsons, 
67-31. 

Where the sheriff at a sale on foreclosure 
of a mortgage covering the homestead and 
other tracts offers the land not included in 
the homestead in separate tracts without re
ceiving bidders, that is a sufficient exhaust
ing of other property as required by statute, 
and a subsequent sale of the entire property 
including the homestead is not irregular: 
BurmeùUr v. Dewey, 27-468; Eggers v. Bed-
wood, 50-289; Brumbaugh v. Shoemaker, 51-
148. 

If the officer's return of the execution re
cites the sale of the whole for a certain sum, 
but does not state whether the portion not 
included in the homestead was first offered 
separately, it will be presumed that the offi
cer did his duty, and that the portion not in
cluded in the homestead was first offered: 
Èggers v. Bedwood, 50-289. 

Where fifty-five acres of land were sold 
under a judgment for a debt contracted prior 
to the occupancy of the land as a homestead, 
and where plaintiff before the sale desig
nated forty acres as the homestead, and the 
fifteen acres were sold first, held, that the 
sale was valid, although the sheriff's return 
failed to show which parcel was first offered 
for sale: Smith v. De Koek, 81-535. 

The debtor cannot restrain the sale of the 
homestead under execution upon the ground 
that his other property has not been exhaust
ed without an averment or showing that he 
has other property: Stevens v. Meyers, 11-183. 

The right to compel a sale of other prop
erty before the homestead is sold is not to be 
enforced by a cross-action, but by a special 
direction in the execution, and the right 
may be set up in the answer or obtained 
upon a summary supplemental showing: 
Barker v. Bollins, 30-412. 

Where a party who has the right to insist 
that other property before the homestead 
shall be applied to the satisfaction of the 
debt has notice of the proposed sale of the 
homestead and makes no objection thereto 
he will be regarded as acquiescing, and can
not afterwards object to the sale on that 
ground: Foley v. Cooper, 43-376. 

The fact that land not included within 
the homestead, which is offered for sale, is 
bid in for a sum much below its value, will 
not entitle the parties to have the sale set 
aside in an action in equity: Sigerson v. Sig-
erson, 71-476. 

Where a party attacked a judicial sale of 
his property on the ground that he owned no 
interest subject to execution, and it appeared 
incidentally merely that part of the premises 
were occupied as a homestead, but it did. not 
appear whether the homestead right was ac
quired subsequently to the date upon which 
the judgment was rendered or not, held, that 
the sale of the property in a lump without 
setting off the homestead was not void: Mc~ 
Cleary v. Ellis, 54-311. 

Where it does not appear that defendant 
has other property subject to execution the 
sale of the homestead which is liable to the 
indebtedness will be valid unless defendant 
points out other property: Owens v. Hart, 62-
620. 

As to platting before sale on execution, 
see \ 2979 and notes. 

Writ ten contract: The phrase "created 
by written contract" has reference to the 
manner in which the creation of the debt is 
to be evidenced rather than to the time when 
the liability arises. This section applies as 
well to debts evidenced by written contract 
subsequently to their creation as to debts so 
evidenced at the very time they are con
tracted: Stevens v. Myers, 11-183. 

The written contract here specified need 
not be a mortgage or other conveyance; any 
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writing containing necessary stipulations 
and executed by the proper persons is suffi
cient: Foley v. Cooper, 43-376. 

The homestead cannot be rendered liable 
for the debts of its owner by mere verbal 
agreement to charge it with the payment 
thereof and to execute a writing to that 
effect, which by mistake is not done: Butt v. 
Howell, 50-535. 

A provision in a confession of judgment 
that execution might be issued thereon 
"against any property belonging to said de
fendants, homestead included, held not 
sufficient to render the homestead liable: 
Ibid. 

The fact that the husband and wife exe
cute a mortgage upon their homestead to se
cure a particular creditor does not subject it 
to the payment of the claims of other cred
itors, nor can a general creditor be subro
gated to the rights of the mortgagee. If the 
owner afterwards makes a general assign
ment for the benefit of creditors, the holder 
of the mortgage is entitled to a pro rata share 
with the other creditors, and the homestead 
is only liable for the balance remaining un
paid: Dickinson v. Chorn, 6-19. 

Provisions in a note waiving homestead 
exemptions are not valid: Maguire v. Ken
nedy, 91-272. 

Foreclosure of incumbrances against 
the homestead: The wife cannot be affected 
by any decree foreclosing a mortgage on the 
homestead to which she is not made a party: 
Burnap v. Cook, 16-149. 

The lien of a mortgage of the homestead, 
executed by the owner before marriage, is 
prior to any claim the wife may have by the 
subsequent marriage; but in a foreclosure 
suit the wife must be made a party in order 
that the judgment be binding upon her, 
.and that a sale thereunder may cut off her 
dower rights: Chase v. Abbott, 20-154. 

Where a mortgage is invalid because not 
joined in by the wife, who afterwards dies, 
and the mortgagor, at the time of foreclos
ure, has a second wife, her rights cannot be 
cut off unless she is made a party: Larson v. 
Beynolds, 13-579. 

But the wife is not a necessary party in 
«very action affecting the homestead: Ibid. 

Even where more property than can be 
held as a homestead is occupied, no foreclos
ure can be had as to any part thereof under 
a mortgage not joined in by the wife; and 
therefore a foreclosure of such a mortgage 
cannot be had against the husband alone: 
Goodrich v. Brown, 63-247. 

Where the occupancy of property as a 
homestead commences subsequently to the 
commencement of an action to foreclose a 
mortgage executed by the husband, before 
the property acquired the homestead char
acter, a sale under such foreclosure cuts off 
the wife's homestead rights, although she is 
not made a party thereto. She has no rights 
in such homestead which she can assert as 
against the mortgage, even to compel plain-

SEC. 2977. What constitutes, 
home by the owner, and, if he has tv 
select which he will retain. It may c 

tiff to first exhaust other property: Kemerer 
v. Bournes, 53-172. 

Where a mortgage covered a tract of 
land belonging to the husband and also a 
tract belonging to the wife, that of the hus
band being the homestead, held, that a re
lease by mortgagor of the land of the wife, 
it being greater in value than the amount of 
the mortgage debt, would preclude the fore
closure of the mortgage on the homestead: 
Bockholt v. Kraft, 78-661. 

Where a moatgage on the homestead to
gether with mortgages on other property 
are given to secure the same indebtedness, 
all of them may be foreclosed in one action 
and the decree ordering the homestead to 
be sold only for any deficiency after the ap
plication of the property covered by the 
other mortgages sufficiently secures the 
homestead. I t is not necessary that the 
other mortgages be first foreclosed: Blake v. 
McCosh, 91-5Î4. 

Receiver : An application for the appoint
ment of a receiver pending proceedings to 
foreclose a mortgage on a homestead may 
properly be refused where the amount due 
under the mortgage is in dispute: Callanan 
v. Shaw, 19-183. 

Whether in any case a receiver should be 
appointed to take possession and charge of a 
mortgagor's homestead pending proceedings 
to foreclose, quozre: Ibid. 

Failure to set up homestead r ight in the 
foreclosure proceedings bars any such right: 
Larson v. Reynolds, 13-579. 

And it cannot afterwards be set up against 
the purchaser at a sale under the judgment 
recovered under such proceeding: Haynes v. 
Meek, 14-320. 

Where a defendant failed to set up his 
homestead right in an action to charge his 
property with a lien, held, that he could not, 
after judgment, maintain an action to prevent 
the enforcement of such lien on the ground 
that he was ignorant of his rights; and held 
also that his minor children had no interest 
which could be interposed in that manner: 
Collins v. Chantland, 48-24L 

Where a homestead was sold under special 
execution and the surplus in the sheriff's 
hands was applied upon other executions 
against the defendant, and it was shown that 
such other executions were not upon judg
ments which could be enforced against the 
homestead, but such application of the sur
plus was made without objection on the part 
of plaintiff, field, that he could not recover 
such surplus in an action against the sheriff: 
Brumbaugh v. Zollinger, 59 384. 

Where, in an action for divorce, the wife 
asked alimony, and a certain amount was 
granted and made a special lien on land 
otherwise involved in the suit, which land 
was afterwards sold to satisfy the decree, held, 
that the husband could not afterwards con
test the sale on the ground that the property 
was his homestead. The homestead right 
should have been set up before the decree: 
Hemenway v. Wood, 53-21. 

It must embrace the house used as a 
o or more houses thus used, he may 
intain one or more contiguous lots or 
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tracts of land, with the building and other appurtenances thereon, habitually 
and in good faith used as part of the same homestead. [C73, §§ 1994-5; 
R., §§ 2282-3; C'51, §§ 1250-1.] 

Separate tracts: "Where a house occupied 
by the family as a home was situated partly 
on a tract of forty acres belonging to the 
husband and partly on another tract belong
ing to the wife, field, that the forty-acre 
tract belonging to the husband could not be 
held exempt in its entirety as the home
stead: Henderson v. Rainbow, 76-320. 

The homestead may contain tracts not 
contiguous, but it must appear that they are 
"used as part of the same homestead." I t is 
not sufficient for that purpose to show that 
the owner "used, worked and occupied 
them:" Reynolds v. Hull, 36-394. 

Occupancy: There must be actual occu
pancy to give the homestead character: First 
Nat. Bank v. Hollingsworth, 78-575. 

The exemption of the homestead is based 
upon its actual occupancy as such, and is not 
dependent upon the marking out and plat
ting: Yost v. Devault, 9-60. 

Such marking and platting alone do not 
give property the character of a homestead; 
use by the family as a home is essential: Cole 
v. Gill, 14-527. 

Assent of the wife to the action of a hus
band in fixing the homestead is not essen
tial. If he adopts it as his home, the fact 
of absence of his wife will not make it any 
the less his homestead: Williams v. Swetland, 
10-51. 

The homestead character does not attach 
to property until it is actually occupied and 
used by the family as a home. The mere 
intention to occupy, though subsequently 
carried out, does not make the premises a 
homestead until there is actual residence: 
Charles v. Lamberson, 1-435; Christy v. Dyer, 
14-438; JElston v. Robinson, 23-208; Givans v. 
Dewey, 47-414. 

A mere intention to occupy does not give 
the property the character of a homestead be
fore it is actually occupied, but there is an 
exception to this rule in the case of unoccu
pied premises acquired in exchange for a 
homestead and in such case the property 
taken in exchange will be exempt if held 
with the intention of subsequent occupancy: 
Mann v. Corrington, 61N. W., 409. 

But where a portion of the furniture was 
placed in a house which was undergoing re
pairs, and the family moved to the neigh
borhood expecting to occupy it, but on ac
count of repairs not being completed did not 
actually sleep and eat in the building, luid, 
that it became invested with the homestead 
character: Neal v. Coe, 35-407. 

Property acquired as a homestead in ex
change for another homestead will remain 
exempt for a reasonable time for the pur
pose of effecting the removal of the family 
from the old homestead, although the new 
one is not yet actually occupied: Cowgell v. 
Warrington, 66-666. 

If under the same roof with the home
stead there shall be a floor or floors, room or 
rooms, which are not used for the purpose 
of a homestead, they are no more exempt 
than if under another roof; and if a portion 

of the building shall come within the defini
tion of a homestead, and a portion not, then 
the one portion may be exempt and the 
other not. The use of other portions of the 
building cannot make that portion liable 
which would otherwise be exempt: Rhodes 
v. McCormick, 4-368. 

So where the upper story or stories of a 
building in a city are used by the owner as 
a home and the first story is rented fo- store 
purposes, the portion rented as store-rooms 
may be sold under execution, while the por
tion used as a home will be exempt: Ibid.; 
May field v. Maasden, 59-517. 

Where the owner of a lot and building 
thereon used the first and fourth floors and 
the cellar for business purposes, the value 
of such portion of the premises being greatly 
in excess of the value of the shop which he 
would be entitled to hold exempt in connec
tion with the homestead under \ 2978, and 
occupied the second and third stories for a 
residence, held, that the portions occupied 
for business purposes might be sold under 
execution: Johnson v. Moser, 66-536. 

In such case, lield, that the purchaser of 
the portion of the premises including that 
part of the cellar not used as the homestead 
could not have an action of partition to de
termine the respective rights of himself 
and the owner of the homestead: Johnson v. 
Moser, 72-523. 

A part of a building may be subjected 
to the payment of a judgment while the re
mainder is exempt as a homestead: McGlure 
v. Braniff, 75-38. 

After a portion of a building has thus 
been sold and the owner remains in occu
pancy of the other portion as a homestead, 
the owners of the two portions are not ten
ants in common but are adjoining tenants 
possessing separate and distinct interests: 
McCormick v. Bishop, 28-233. 

Where a two-story frame building, with 
cellar, was originally erected for a dwelling-
house and occupied exclusively by the owner, 
who used the first floor for business purposes 
and the cellar jointly in connection with his 
business and residence, held, that the whole 
building was exempt: Wright v. Ditzler, 54-
620. 

In such case the exemption of the portion 
used for business is allowed on the same 
principle as where a shop situated within 
the requisite distance of the dwelling of the 
person occupying it is exempt as a part of 
the homestead: Smith v. Quiggans, 65-637. 

In such case held, also, that the fact that 
the use of the lower story for business pur
poses passed to another person than the 
owner, the stock being taken possession of to-
be sold out by such other person, would not 
defeat the homestead exemption in such 
lower story, the intention of the owner be
ing to abandon its use for business purposes 
and occupy it as a part of the residence: 
Ibid. 

The building and the lot on which it is-
situated may be partly a homestead and 
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-partly subject to execution, depending on 
the purpose for which the respective parts 
.are used: Arnold v. Ootshall, 71-572. 

Occupancy of rooms in a building in con
nection with the keeping of a hotel is not in
consistent with their occupancy by the 
family for the purposes of a homestead: 
•Cass County Bank v. Weber, 83-6. 

Where portions of the building not used 
-as a homestead are accessible only through 
the part that is exempt as a homestead, the 
portion not thus used cannot be sold under 
execution, as the purchaser would get but a 
barren right. The court could not in such 
case compel the owner of the homestead to 
allow a right of access to the portion of the 
premises not exempt: Ibid. 

Under particular facts, held, that there 
was such occupancy of the premises as to in
vest them with a homestead character: 
Woolcut v. Lerdell, 78-668. 

Where the cellar and first floor of a build
ing were used for business purposes and the 
second floor as a residence, but a partial use 
of the cellar and first floor were essential to 
the occupancy of the second floor as a resi
dence, held, that the lower story could not 
be sold under execution: Groneweg v. Beck, 62 
2î. W., 31. 

So held, even where the first floor was 
used for the illegal sale of intoxicating 
liquors: Ibid. 

But as to an annex thus used and not 
essential to the enjoyment of the premises 
as a residence, held, that it was subject to 
execution: Ibid. 

Abandonment: An actual removal from 
the homestead with no intention to return 
will forfeit the homestead right, even though 
no new homestead be acquired; but where 
the removal is temporary and with inten
tion to return, unless others have been mis
led thereby to their prejudice, it will not 
work a forfeiture of the homestead right. 
Facts discussed, held to indicate an intention 
to return: Fyffe v. Beers, 18-4. 

An averment that the party has aban
doned the homestead and is a nonresident, 
and a resident of another state, is sufficient 
to make out a •prima facie case of abandon
ment; such fact would not be conclusive if 
there were an intention of returning, but 
such intention should be set up in the answer 
and need not be negatived in the petition: 
Orman v. Orman, 26-361. 

However, the premises do not lose the 
homestead character by being left for a 
merely temporary purpose: Davis v. Kélley, 
14-523. 

In such case they will remain exempt 
even though in the absence of the owner 
they are rented to a tenant: Bobb v. Mo-
Bride, 28-386. 

A removal from the homestead for a tem
porary purpose will not amount to abandon
ment where no prejudice has resulted there
from: Morris v. Sargent, 18-90. 

In a particular case, held, that the fact 
that the wife left the homestead with the 
husband for a temporary purpose, with the 
intention of returning and occupying, did 
not constitute an abandonment by her: Brad-
show v. Hurst, 57-745. 

In such case, held, also, that the intention 
to return must have existed and would be 
presumed to continue until a contrary intent 
was shown: Ibid. 

The length of time of the absence is not 
conclusive as to abandonment, but it is an im
portant fact in determining the intention to 
return, where there are no other acts or cir
cumstances indicating such intention: Dun-
ton v. Woodbury, 24-74. 

Stronger proof of abandonment is re
quired, where the lien set up is claimed to 
have attached during actual occupancy, than 
where it arises when the party claiming the 
premises was not in actual possession: Ibid.; 
Davis v. Kelley, 14-523. 

Absence of the husband while working at 
his trade, and the wife while boarding their 
on] y child during his attendance upon school, 
the homestead farm being in the meantime 
leased with the reservation of two rooms for 
storing household goods, there being an in
tention to return, held not to constitute an 
abandonment of the homestead: Shirland v. 
Union Nat. Bank, 65-96. 

Where plaintiff left her homestead and 
went to visit her daughter, remaining away 
eight months, in the meantime renting her 
home in which she had left part of her furni
ture, held, that there was not an abandonment 
in the absence of testimony that plaintiff 
ever expressed an intention not to return to 
the homestead: Jones v. Bhimenstein, 77-361. 

Evidence as to what third parties had said 
as to plaintiff's intention to return to the 
property and what the purchaser believed 
about it when he purchased it, held inadmis
sible against the owner to prove abandon
ment: Ibid. 

The fact that the head of the family is 
absent from home does not deprive the prop
erty occupied by the family during his ab
sence of the character of a homestead: Griffin 
v. Sheley, 55-513. 

The homestead exemption being for the 
benefit of the family, so long as the family 
desires to retain the homestead as such, and 
does actually occupy it, it remains exempt, 
although the head of the family may have 
gone to another state and acquired property 
and a residence there with the intention of 
subsequently removing his family: Savings 
Bank v. Kennedy, 58-454. 

The removal of the husband, even with 
intent to abandon the property, does not 
affect the homestead right so long as the 
wife, having the right to occupy, remains in 
such occupancy: Lwnt v. Neeley, 67-97. 

A subsequent abandonment will not ren
der valid a conveyance by the husband or 
wife alone: Ibid.; Bruner v. Bateman, 66-488. 

A conveyance by the husband to the wife 
does not destroy its character as a home
stead nor change the time to which the ex
emption dates: Green v. Farvar, 53-426. 

Conveyance of the homestead standing in 
the husband's name by the husband and 
wife to a third party in trust, to be recon-
veyed to the wife, is not an abandonment or 
fraudulent conveyance rendering the home
stead subject to debts contracted subsequent 
to its acquisition and before such transfer: 
Hugunin v. Dewey, 20-368. 
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Where the husband, being the owner of 
the fee, conveyed the homestead to a third 
party who afterwards reconveyed it to the 
wife, the occupancy remaining unchanged, 
Iwld, that such conveyance amounted to an 
abandonment, it not appearing that the con
veyance was for the purpose of vesting the 
title in the wife and wi thout intention of aban
doning the homestead right: Jones v. Currier, 
65-533. 

A conveyance of the homestead in the 
form of a deed, but which is in fact a mort
gage, as security for money borrowed of 
the grantee, does not affect the homestead 
rights of the husband and wife: McClure v. 
Braniff, 75-38. 

Where the family did not cease to occupy 
the homestead, but another party took pos
session of a portion thereof under a transfer 
which was invalid, lield, that the facts did 
not constitute an' abandonment: Stinson v. 
Bichardson, 44-373. 

Leasing the homestead with the intention 
of returning thereto after the expiration of 
the lease does not constitute an abandon
ment of the homestead: Zwick v. Johns, 89-
550. 

Where a wife, holding the title to a home
stead under a voluntary conveyance from her 
husband, which is void for fraud as to credit
ors, dies, and the husband and children after
wards abandon the homestead, it becomes 
liable to the claims of such creditors: Gard
ner v. Baker, 25-343. 

Where the owner leaves the premises and 
acquires a new home it will be presumed 
that he intended to abandon the old home
stead: Davis v. Kelley, 14-523. 

An actual removal from the homestead, 
with no intention to return, will amount to 
a forfeiture of the homestead r ightas against 
purchasers and creditors, even when a new 
homestead has not been gained: Newman v. 
Franklin, 69-244. 

While the length of a person's absence 
may not be conclusive proof of his intention 
to abandon his homestead, yet where such 
absence is continued for some years, and 
there is no circumstance or act which indi
cates his intention to return and occupy the 
homestead, in such case the length of his 
absence may become a controlling circum
stance: Ibid. 

Two absences under different circum
stances and for different purposes with an 
interval of occupancy between them are not 
to be considered together in determining 
whether there has been an abandonment: 
Painter v. Steffen, 87-171. 

The fact of taking legal advice as to the 
effect of a proposed absence on the home
stead right and acting under such advice 
will tend to show a purpose not to abandon 
the homestead: Ibid. 

Continuance of partial possession is im
portant as tending to show a puipose to re
tain the homestead: Ibid. 

The courts will not decree the forfeiture 
of a homestead right merely because of a 
contingent purpose to change in the future: 
Ibid. 

Absence from the homestead for about 
three years without any manifest intention 

to return, with repeated offers to sell or 
trade the property and frequent expressions 
of a purpose not to return to it, one of these 
being made at the time of the incurring of 
liability, lield sufficient to constitute an 
abandonment as to the party to whom such 
liability was incurred: Dunton v, Woodbury, 
24-74. 

Where it appeared that a party owning 
and occupying a farm as a homestead moved 
to town to practice law, with the intention 
of pursuing his profession permanently if he 
was able to make a living by it, held, that the 
intention was such as to constitute an aban
donment of the homestead: Kimball v. Wil
son, 59-638. 

Where the owner, though absent from the 
premises for seven years, had during that 
time retained possession of a portion of the 
house for the storage of household goods, 
held, that his absence did not constitute 
abandonment: Bepenn v. Davis, 72-548. 

Where the owner with his family re
moved permanently from the property, re
sided in different places, voted at elections 
where so residing, and had no definite inten
tion of returning to the property, but in
tended to exchange it for another home
stead when possible, held, that the facts 
showed an abandonment. Abandonment 
may be shown without proof of the acquisi
tion of a new homestead: Cotton v. Ham.il, 
58-594. 

Where the husband abandoned the home
stead and became a citizen of another state,, 
remaining there continuously with his wife 
and family for several years without a defi
nite time or plan for return, held, that an 
abandonment was shown: Perry v. DiUrance, 
86-424. 

The owner of a farm, having rented it, 
removed to a city and registered and voted 
therein. While residingin the city he bar
gained away the farm. Held, that the act of 
voting, while not conclusive, was a signifi
cant circumstance tending to show an aban
donment: Conway v. Nichols, 71 N. W., 183. 

The fact that the owner removed with his 
family to another county and repeatedly 
voted there, held conclusive evidence of the 
abandonment of the homestead: Boss v. Hell-
yer, 26 Fed., 413. 

Where property claimed as a homestead 
had been sold under execution, and it was 
established that plaintiff ceased to occupy 
the property three years before the sale and 
that he directed the sheriff to levy upon and 
sell it; that he did not commence the action 
to set aside the sheriff's deed until five years 
after the same was made, the purchaser in 
the meantime collecting the rents, and that 
he had established his home elsewhere be
fore the commencement of the action, held, 
that the facts were sufficient to constitute an 
abandonment, notwithstanding his testi
mony that he did not intend to abandon his 
home: Wilson v. Daniels, 79-132. 

Where after sale of the homestead under 
execution and foreclosure of mortgage of the 
same in which the wife joined the husband 
accepted a lease of the premises from the 
purchaser and the wife acquiesced therein, 
held, that there was such abandonment of the 
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homestead as to prevent the wife from ob- Where the wife, while absent from the 
jecting to the sale after the execution of the homestead, requested a creditor of the hus-
deed thereunder, on the claim that there band to levy an attachment thereon, lield. 
had been no platting of the promises sold that she thereby abandoned her homestead 
including the homestead: Bradsliaw v. Rem- right and could not insist upon it as against 
icifc, 90-409. such attachment: Parsons v. Cooley, 60-268. 

Testimony of the party claiming a home- A lease to a mining company of the right 
stead right as to his intention to return is ad- to mine coal from the homestead does not 
missible and entitled to consideration,though constitute such severance of the unmined coal 
not conclusive as to such intent. If the as to subject it to judicial sale: Sibley v. Law-
homestead is left for the purpose of obtain- rence, 46-563. 
ing support for the family, an intent to aban- Where defendant sets up a homestead 
don permanently should not be inferred, right the burden of proving abandonment is 
An intent to return must always exist when upon plaintiff: Bradshaw v. Hurst, 57-745. 
the removal was made for a temporary busi- But where it is claimed that surrender of 
uess purpose: Boot v. Brewster, 75-631. possession is not voluntary and does not con-

While the mere expression of an inten- stitute an abandonment, the burden of proof 
tion to return will not show that there has is upon the party claiming the homestead 
been no abandonment in contradiction of right to establish his intention to return: 
acts indicating such abandonment, yet where Newman v. Franklin 69-244. 
the acts are not inconsistent the expression A homestead when acquired will be pre-
of intent should be given weight: Benbow v. sumed to continue until the contrary appears, 
Boyer, 89-494. the burden in this respect being on the gen-

And where in such case the homestead eral creditor seeking to show abandonment, 
was sold after the lien of a judgment which In case a judgment which is sought to be en-
would have attached thereto if it was not forced against a homestead on the ground of 
exempt had expired, and before levy was its abandonment was rendered during the 
made, held, that the judgment could not be time the premises were occupied as a home-
enforced against the premises: Ibid. stead, the proof of the intent to abandon 

Upon sale of the portion of the homestead should be clearer and more satisfactory than 
upon which the house is situated, without in- when the judgment relied on was obtained 
tention to build upon and occupy the residue after the homestead had ceased to be actúal
as a homestead, the remaining portion loses ly used as such: Boot v. Brewster, 75-631. 
its homestead characte' Givans v. Dewey, Where another home was purchased and 
47-414; Windle v. Brandt, 55-221. occupied for a short time, but no payments 

The mere intention to place the remain- thereon were made, Mid, that this fact did 
der of the property in condition for occupan- not show an abandonment as against the clear 
cy at a future time will not continue the preponderance of evidence that the party did 
homestead character: Givans v. Dewey, 47- not intend such abandonment: Ayres v. Grill, 
414. 85-720. 

Continuing to occupy the house as a ten- Under the facts of a particular case, held, 
ant at will after its .conveyance will not that by leasing the homestead and then aban-
continue the homestead right: Windle v. doning such lease and accepting other pro-
Brandt, 55-221. visions made in an ante-nuptial contract, the 

Evidence that at the execution of a mort- widow abandoned her homestead right: Dür 
gage upon property which had been the son v. Ditson, 85-276. 
homestead, by the wife alone, she being own- Where a divorce is granted to a wife, even 
er of the fee, she stated that she was not liv- with the custody of the children, the home-
ing upon it and did not intend to do so, held stead in the husband's hands remains ex-
admissible to show that at the execution of a empt: Woods v. Davis, 34-264. 
subsequent mortgage the homestead right Facts in particular cases, as bearing upon 
did not exist, there having been no occupa- the question of abandonment, considered: 
tion of the premises in the meantime as a Stewart v. Drand, 23-477; Leonard o. Ingra-
homestead: Van Bogart v. Van Bogart, 46-359. ham, 58-406; Daker v. Jamison, 73-698. 

SEC. 2978. Extent—dwelling—appurtenances—value. If within a 
city or town, it must not exceed one-half acre in extent, otherwise it must 
not contain in the aggregate more than forty acres, but if, in either case, its 
value is less than five hundred dollars, it may be enlarged until it reaches 
that amount. It must not embrace more than one dwelling-house, or any 
other buildings except such as are properly appurtenant thereto, but a shop 
or other building situated thereon, actually used and occupied by the owner 
in the prosecution of his ordinary business, and not exceeding three hundred 
dollars in value, is appurtenant thereto. [C.73, §§ 1996-7; R., §§ 2884-5; 
C. '51, §§ 1252-3.] 

The value is to be ascertained on the basis The statutory limitation as to the size of 
of the fee-simple title. The fact that a per- a homestead within a town plat does not 
son claiming a homestead has less than the apply unless the homestead is situated within 
fee-simple title does not authorize the ex- the platted portion of a town, and if it is 
emption of his interest in a larger amount of within the limits of a town, but remains un-
property: l'aies v. McKibben, 66-357. platted, it may be of the same extent as, 
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though not within town limits: McDaniel v. 
Mace, 47-509. 

So held where the limits of a town were so 
extended as to include a homestead pre
viously existing and which was not platted: 
Finley v. Dietrich, 12-516. 

To constitute a town plat in this sense the 
plat must be that of a city or incorporated 
village. The plat of an unincorporated 
village is not a town plat so as to limit the 
homestead right therein to one-half acre: 
Truax v. Pool, 46-256. 

In an action attacking a sale on the ground 
of homestead exemption in the property sold, 
the party setting up the exemption must 
make such allegations as to the value of the 
property, and its not being within the limits 
of a city or town plat, as are necessary to 
show its exemption as a homestead: Helfenr 
stein v. Cave, 3-287; Helfenstein v. Cave, 6-374. 

Where the owner seeks to have exempt a 
tract of more than one-half acre within a 
town plat the burden is upon him to show 
that its value is less than five hundred dol
lars: Boot v. Brewster, 75-631. 

A homestead consisting of between four 
and five acres of land, part of which is within 
the city limits, but is not platted into town 
lots, is not subject to execution: Beyer v. 
Thoeming, 81-517. 

A lot, within the provisions of this sec
tion as to the extent of the homestead, is a 
tract of land designed for use for town pur
poses, and not one which is by the platting 
reserved for further subdivision: Frost v. 
liainbow, 85-289. 

The policy of the statute has been not to 

place restrictions on the value of the home
stead within the limitations here allowed, 
and held, that in determining the application 
of payments so as to relieve the homestead 
from liability for the portion of an indebted
ness contracted psior to its acquisition, which 
was also a lien on other property, the extent 
and value of the homestead would not be 
taken into account: First Nat. Bank v.Hollins-
worlh, 78-575. 

A stable kept for domestic use, in con
nection with the house, is appurtenant to the 
homestead, and exempt without regard to 
value: Wright v. Ditzler, 54-620. 

The homestead cannot include buildings 
used as shops, etc., rented to tenants and a 
source of revenue: Kurz v. Brusch, 13-371. 

A building or a portion of the building 
used in the prosecution of the business of 
keeping a saloon cannot be deemed exempt 
as a part of the homestead, under this sec
tion: Arnold v. Ootshall, 71-572. 

A portion of the dwelling, used by the 
owner for business purposes, may be exempt 
on the same principle as a shop is exempt: 
Smith v. Quiggans, 65-637. 

"Where there were three rooms in the 
first story of a building, and the front room 
was used exclusively for business purposes 
and the middle room partly for business and 
partly for family use, while the back room 
and the entire upper story were used by the 
family, held, that the front and middle rooms 
were so far devoted to business pui'poses as 
to lose the homestead character, except as 
they were appurtenant to the homestead: 
McClure v. Braniff, 75-38. 

SEC. 2979. Selecting—platting. The owner, husband or wife, may-
select the homestead and cause it to be platted, but a failure to do s > shall 
not render the same liable when it otherwise would not be, and a selection 
by the owner shall control. When selected, it shall be marked off by per
manent, visible monuments, and the description thereof shall give the 
direction and distance of the starting point from some corner of the dwell
ing, which description, with a plat, shall be filed and recorded by the 
recorder of the proper county in the homestead book, which shall be, as 
nearly as may be, in the form of the record books for deeds, with an index 
kept in the same manner. [C. 73, §§ 1998-9; R., §§ 2286-7; C. '51, §§ 1254-5.] 

Failure to plat ana record the homestead 
does not defeat the homestead right: Sargent 
v. Chubbuck, 19-37; Nye v. Walliker, 46-306; 
Linscott v. Lamart, 46-312. 

Ñor does the failure to plat deprive the 
partie 3 of the right to claim more than forty 
acres by reason of the value not reaching 
the statutory limit: Green v. Farrar, 53-426. 

To render a selection and platting of the 
homestead valid the plat must be recorded: 
While v. Bowley, 46-680. 

A sale under execution of a tract of land 
in a lump, which includes the homestead or 
a part of it, without the homestead being 
platted by the owner or by the officer mak
ing the sale, is void: Idnscott v. Lamart, 46-
312; Goodricli v. Brown, 63-247; Visek v. Doo-
little, 69-602. 

A sale by the officer of any portion of the 
property which might have formed a part 
of the homestead without such platting is 
invalid: White v. Bowley, 46-680; Lowell v. 
Shannon, 60-713; Green v. Boot, 62 Fed., 191. 

I t is immaterial in such cases that no ob
jection to the sale of the homestead en masse 
without platting is made: Owens v. Hart, 62-
620. 

The fact that the sale is made under a 
special execution is immaterial in this re
spect: Ibid, 

Failure of the owner and the sheriff to 
select and designate the homestead before 
execution sale of property in which the home
stead is included does not render the sale 
void. The statute is directory: Newman v. 
Franklin, 69-244. 

I t may be that in such case the sale is 
voidable; but where it appeared that after 
the sale the homestead was abandoned, held, 
that the trustee of the owner of the home
stead could not maintain an action to set it 
aside: Ibid. 

Where a portion of defendant's farm, upon 
which he resided, was sold without platting 
a homestead, but the dwelling and more than 
enough land for a homestead were left, held, 



Tit. XIV. Ch. 8. 
1041 

HOMESTEAD. §§ 2980-2981 

that the sale might be set aside as between 
the parties, but was not void: Martin v. 
Knapp, 57-336. 

Failure to plat the homestead on sale 
under execution of property embracing the 
same on mortgage foreclosure, held not to de
feat the sale where the homestead had been 
abandoned after the sale by the defendant 
in executions, accepting a lease of the prem
ises from the executions purchaser: Brad-
shaw v. Remiek, 90-409. 

And this applies to the wife's interest in 
the homestead, she having joined in the 
mortgage and acquiesced in such abandon
ment: Ibid. 

Where a tract of land including the own
er 's homestead was sold on special execution 
in a lump, after first having been offeredJin 
forties, held, that there was no prejudice to 
the owner resulting from failure of the sher
iff to mark out and plat the homestead: 
Brumbaugh v. Zollinger, 59-384. 

Even though a homestead right may exist 
in the undivided interest of a tenant in com
mon, yet, in case of an execution sale of such 
tenant's interest, it is not proper for the 
officer to set off any specific portion as a 
homestead: Farr v. Reilly, 58-399. 

Failure to plat a homestead will be im
material in case of a conveyance thereof, in 
which the husband and wife both join: Quinn 
v. Brown, 71-376. 

The husband and wife have the same 
r ight to select the homestead on the land of 
the wife, if it be occupied for homestead 

purposes, as they have to select it when the 
husband's land is occupied for such purpose; 
therefore, where the house occupied by the 
family as a home was situated in part on a 
forty-acre tract belonging to the husband, 
and in part on another tract belonging to the 
wife, held, that the entire tract belonging to 
the husband could not be claimed as exempt, 
but the homestead must be selected and 
marked out upon both: Henderson v. Rainbow, 
76-320. 

Where the homestead is not platted a 
conveyance of a portion of the tract which 
might be a part of the homestead will not be 
valid unless both husband and wife join 
therein: Woolcut v. Lerdell, 78-668. 

I t is not necessary that the premises se
lected as a homestead correspond with a 
government subdivision of forty acres, but 
the selection may be made in such way from 
a larger tract as to include the buildings 
used in connection with the homestead, al
though they be on different subdivisions: 
Schlarb v. Holderbaum, 80-394. 

Where forty acres of land and fifteen 
acres adjoining, all of which was occupied 
as a homestead by piaintiif, were sold under 
an execution, and plaintiff served a notice 
on the sheriff before the sale, claiming the 
forty-acre tract as a homestead, held, that 
the notice was, under the law, as definite as 
&j platting would have made it, and an omis
sion to plat the homestead was without prej
udice and would not invalidate the sale: 
Smith v. De Kock, 81-535. 

SEC. 2980. By court. Upon application made to the district court by 
any creditor of the owner of the homestead, or other person interested therein, 
such court shall hear the cause upon the proof offered, and fix and establish 
the boundaries thereof, and the judgment therein shall be filed and recorded 
in the manner provided in the preceding section. 

SEC. 2981. Changes. The owner may, from time to time, change the 
limits of the homestead by changing the metes and bounds, as well as the 
record of the plat and description, or vacate it, but such changes shall not 
prejudice conveyances or liens made or created previously thereto, and no 
such change of the entire homestead, made without the concurrence of the 
husband or wife, shall affect his or her rights, or those of the children. The 
new homestead, to the extent in value of the old, is exempt from execution 
in all cases where the old or former one would have been. [C. 73, §§ 2000-1; 
R., §§ 2288-9; C'51, §§ 1256-7.] 

A change of the homestead is permitted, 
and the new homestead will be exempt from 
execution to the extent in value of the 
old, as against an indebtedness contracted 
during the occupation of the latter, but such 
change cannot prejudice previous liens and 
conveyances: Sargent v. Chubbuck, 19-37. 

The lien of a judgment which has already 
attached cannot be affected by a change of 
the homestead to property upon which it isa 
lien: EUton v. Robinson, 21-531. 

Where the owner of two pieces of prop
erty changed his homestead from one to the 
other, held, that a judgment lien existing on 
the second would become a lien on the first; 
but that the homestead, right in the second 
would be superior to such judgment lien, to 
the same extent that it was in the first: 
Furman v. Dewell, 35-170. 

Where a party sells his homestead with 
66 

the intention of purchasing a new one, he 
will be allowed a sufficient time within 
which to exercise that right, and, if he does 
not gain credit on account of the transac
tion, debts contracted in the interim cannot 
be enforced against the new homestead: 
Benham v. Chamberlain, 39-358. 

The acts of acquiring a new homestead 
and moving into it cannot be simultaneous. 
After the purchase the owner should be al
lowed a reasonable time to make the change 
and to remove the family to his new home, 
and during the time intervening between 
the purchase of the new house and actual 
occupation it is exempt as a homestead: 
Cowgell v. Warrington, 66-666. 

The new homestead is liable for debts 
contracted prior to the acquisition of the 
old one: Dills v. Mason, 42-329. 

But not for those contracted subsequently 
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and not put in judgment before the acquisi
tion of the new one: Pearson v. Mintum, 18-
36; Robb v. McBride, 28-386. 

The purchase of a second homestead with 
the proceeds in part of the first and other 
means entitles the owner to hold it exempt 
from debts contracted subsequently to the 
occupancy of the old homestead, where the 
value of the second homestead does not ex
ceed that of the first: Lay v. Templeton, 59-
684; Benham v. Chamberlain, 39-358. 

It is not necessary that the old homestead 
be sold for cash which is immediately in
vested in a new one. The sale may be on 
time, and if the intention is to invest the 
proceeds, when realized, in the new, such 
proceeds will be exempt: State v. Gedais, 44-

Where plaintiff owned a homestead and 
also a half-interest in other property sub
ject to execution, and exchanged the home
stead for the other half-interest in such 
property, held, that the half-interest origin
ally owned remained liable to be sold under 
execution on a judgment for a debt existing 
at the time of the exchange: Thompson v. 
Sogers, 51-333. 

Where defendant relies upon the fact that 
his homestead was procured with the pro
ceeds of a previous homestead in order to 
establish its exemption from a claim which 
antedates the last homestead, the burden of 
proof to establish the fact is upon him: First 
Nat. Bank v. Baker, 57-197; Paine v. Means, 
65-547; First Nat. Bank v. Thompson, 72-417. 

Where the new homestead is purchased 
with a portion of the proceeds of a tract of 
land including the former homestead, the 
proportion thus invested not exceeding the 
reasonable value of the portion of the tract 
which might have been claimed as a home
stead, the new homestead will be exempt: 
Wliite v. Kinley, 92-598. 

Where a farm exceeding in extent the 
amount which could be held exempt, and in
cumbered for a portion of its value, was ex
changed for another tract of land no greater 
in value than was capable of exemption as a 
homestead, and the latter was occupied as 
such, held, that as it was not practicable to 
establish what portion of the value of the 
original tract was exempt, no portion of the 
new homestead could be held exempt from 
a debt existing at the time of the exchange: 
Paine v. Means, 65-547. 

Although mere intention to occupy prop
erty as a home does not give it that charac
ter before actual occupancy, yet where un
improved property is taken in exchange for 
the homestead with the intention of subse
quently occupying it as such the property 
thus taken in exchange is exempt as home
stead property: Mann v. Corrington, 61 N. 
W., 409. 

The proceeds of the homestead when in
vested in a new homestead in another state 
do not remain exempt. Therefore, where a 
party sold his homestead in Iowa and pur
chase done in Missouri,and thereafter sold his 
homestead in Missouri and invested the pro-

SEC. 2982. Referees to determi 
takes place between the owner and 

ceeds in a homestead in Iowa, held, that he 
could not hold the last homestead in Iowa 
exempt from debts existing at the time of 
its purchase, even though they did not ante
date the first' homestead: Rogers v. Baisor, 
60-355. 

Where the proceeds of the sale of a home
stead are invested in land in another state, 
which land is subsequently exchanged for 
land in Iowa, the property thus acquired in 
Iowa is not covered by the homestead ex
emption: Dalton v. Webb, 83-478. 

Where a debtor holding his homestead 
exempt from execution for his debts ex
changed the same for other property which 
he procured to be conveyed directly to his 
wife, held, that the property thus conveyed 
to the wife did not become subject to pay
ment of his debts, and that such conveyance 
to the wife was not fraudulent: Jones v. 
Brandt, 59-332. 

The change of metes and bounds which 
is authorized by statute has no reference to 
a conveyance or mortgage of a portion of the 
land which may be claimed as a homestead, 
and a change cannot be effected in that way 
without the consent of the husband or wife, 
unless it be for the acquisition of a new 
homestead: Goodrich v. Brown, 63-247. 

Under particular facts, held, that a new 
homestead, practically of the same value as 
the old, remained exempt, but that other 
property, acquired and used in connection 
with the homestead, but not procured with 
the proceeds of the former homestead, was 
net exempt from prior indebtedness: Atkin
son v. Hancock, 67-452. 

Under particular facts, held, that the in
tention to change the homestead was not 
shown: Coad v. Neal, 55-528. 

Money arising from the sale of the home
stead is not exempt from garnishment unless 
the sale was in pursuance of a design to pur
chase another homestead: Buskins v. Man-
Ion, 72-37. 

If the intention of the husband and wife 
is to use the proceeds of the sale of the home
stead for the acquisition of a new homestead 
such proceeds are exempt from the claims 
of the creditors of the husband: SchvMloffel 
v. Collins, 67 N. W., 397. 

The fact that the husband dies before 
the proceeds are re-invested and that if he 
had lived they might have been invested in 
another state, will not defeat the exemption: 
Ibid. 

Where the proceeds of a homestead are 
by the husband with the knowledge and con
sent of the wife invested in the husband's 
business, he cannot afterwards procure a 
new homestead which shall be exempt from 
debts already contracted in such business: 
Peninsular Stove Co. v. Boark, 63 N. W., 326. 

There may be a change of the homestead 
as occupied by the surviving spouse who ha» 
elected to retain the homestead for life. 
Such survivor is an "owner" within the 
language of this section: Green v. Boot, 62 
Fed., 191. But contra, see Size v. Size, 24-
580. 

ie exemption. "When a disagreement 
tny person adversely interested, as to 
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whether any land or buildings are properly a part of the homestead, the sheriff 
shall, at the request of either party, summon nine disinterested persons having 
the qualifications of jurors. The parties then, commencing with the owner, 
shall in turn strike off one person each, until three remain. Should either 
party fail to do so, the sheriff may act for him, and the three as referees 
shall proceed to examine and ascertain all the facts of the case, and report 
the same, with their opinion thereon, to the next term of court from which 
the execution or other process may have issued. [C.73, §§ 2002-3; R., §§ 
2290-1; C'51, §§ 1258-9.] 

The reference here contemplated is not which he is entitled to set up, but there is a 
for the purpose of making a selection of the controversy as to where the line is to be 
homestead, but to determine whether cer- drawn between what is exempt and what is 
tain land claimed to be exempt really is so: not. I t does not apply to a case where it is 
White v. Rowley, 46-680, 682. a question as to whether the debtor has any 

This section contemplates the case where homestead rights at all as against the claims 
it is conceded that the claimant of the home- of the creditor: McCrackin v. Weitzel, 70-723. 
stead rights has rights of that character 

SEC. 2983. Referring back—marking off— costs. The court in its 
discretion may refer the whole or any part of the matter back to the same 
or other referees, to be selected in the same manner, or as the parties agree, 
giving them directions as to the report required of them. When the court 
is sufficiently advised in the case, it shall make its decision, and may, if expe
dient, direct the homestead to be marked off anew, or a new plat and descrip
tion to be made and recorded, and take such further steps in the premises 
as in its discretion may appear expedient for attaining the objects of this chap
ter. It shall also award costs in accordance with the practice in other cases, 
as nearly as may be. [C. 73, §§ 2004-5; R , §§ 2292-3; C. '51, §§ 1260-1.] 

These provisions apply where the party claims more than forty acres exempt as a 
homestead: Green v. Farrar, 53-426. 

SEC. 2984. Change of circumstances. The extent or appurtenances 
of the homestead thus established may be called in question in like manner, 
whenever a change in value or circumstances will justify such new proceed
ings. [C. 73, § 2006; R., § 2294; C. '51, § 1262.] 

SEC. 2985. Occupancy b y surv iv ing spouse—descent. Upon the 
death of either husband or wife, the survivor may continue to possess and 
occupy the whole homestead until it is otherwise disposed of according to 
law, but the setting off of the distributive share of the husband or wife in 
the real estate of the deceased shall be such a disposal of the homestead as 
is herein contemplated. The survivor may elect to retain the homestead for 
life in lieu of such share in the real estate of the deceased; but if there be no 
survivor, the homestead descends to the issue of either husband or wife 
according to the rules of descent, unless otherwise directed by will, and is to be 
held by such issue exempt from any antecedent debts of their parents or 
their own, except those of the owner thereof contracted prior to its acqui
sition. [C. 73, §§ 2007-8; R., §§ 2295-6; C. '51, §§ 1263-4.] 

Occupancy by survivor: Upon the death The survivor thus occupying cannot 
of the wife the husband is entitled to pos- change the homestead for another: Size v. 
sess and occupy the whole homestead re- Size, 24-580; contra, Green v. Root, 62 Fed., 
gardless of whether he or the wife is owner 191. 
of the fee, or whether or not there is issue The surviving widow is entitled to con-
of the marriage: Burns v. Keas, 21-257. trol the rents and profits of the homestead 

Upon the death of the husband the wife, while she remains in possession thereof: 
though she marries again, may continue to Floyd v. Mosier, 1-512. 
occupy the whole homestead, and it is not A widow continuing to occupy the home-
liable to partition at the suit of the hus- stead belonging to her former husband has 
band's heirs at law: Nicholas v. Purczell, 21- such right to occupancy as to entitle her to 
265. sue for injuries to her enjoyment of the 

A survivor electing to retain the home- property by a wrong-doer, although it may 
stead in lieu of the distributive share has not appear but that her right to the prop-
only the right to use and occupancy during erty is subject to be divested at any time: 
life, and has no interest which can survive Cain v. Chicago, R. I. & P. R. Co., 54-255. 
to a second husban'd or-wife: Stevens v. Stevens, The rights of occupancy and possession 
50-49L on the part of the survivor do not confer any 
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title which can be conveyed or can become 
subject to the lien of a judgment: Meyer v. 
Meyer, 23-369; Bvtterfietd v.Wicks, 44-310; 
Smith v. Eaton, 50-488. 

Where a husband elected to retain a life 
estate in the homestead, held, that he might 
convey to the heirs entitled to the property 
after the expiration of the life estate, his 
life interest free from claims of his credit
ors: Oreen v. Boot, 62 Fed., 191. 

A judgment against a surviving wife, re
covered after the death of the husband, does 
not become a lien upon the homestead in 
her hands: Briggs v. Briggs, 45-318; Nye v. 
Walliker, 46-306. 

The right of the wife to occupy the home
stead after the death of the husband is not 
a right or interest in his estate which she 
takes by inheritance, but a mere personal 
right unaccompanied by title or property 
interest: Mahaffy v. Mahqffy, 63-55. 

Therefore, held, that a stipulation in an 
ante-nuptial contract, by which the wife 
accepted the provision therein made in lieu 
of dower and inheritance, did not constitute 
a relinquishment of the right to occupy and 
possess the homestead during her life: Ibid. 

The right of the survivor may be lost by 
abandonment of the homestead: ButterAeld v. 
Wicks, 44-310. 

And after such abandonment it ceases to 
have the homestead character, and the sur
vivor becomes a tenant in common with 
other heirs: Orman v. Orman, 26-361. 

And partition among such heirs may 
then be had: Size v. Size, 24-580. 

While the survivor is entitled to occu
pancy the heirs cannot interfere therewith, 
nor claim partition: Dodds v. Dodds, 26-311. 

The right to redeem the homestead from 
execution sale is an equitable estate subject 
to dower or other right of the survivor: 
Dexter v. Hayes, 88-493. 

Setting off distributive share: The right 
of occupying the homestead or any part of 
it cannot be retained in addition to the dis
tributive share: Meyer v. Meyer, 23-359 (ex
plaining Nicholas v. Purczell, 21-265); Butter-
Md v. Wicks, 44-310. 

The survivor has only the right to retain 
such occupancy in lieu of so much of the dis
tributive share, or such share may be set off 
to include the homestead: Whitehead v. 
Conklin, 48-478. 

The homestead right does not become ex
tinct until the distributive share has been 
finally set off: Burdick v. Kent, 55-583. 

Commencement by the heirs of action for 
partition of the estate, and the execution of 
a will by the widow devising her share, and 
her subsequent death, held not to constitute 
such a setting apart of the distributive share 
that it would pass to devisee: Mobley v. 
Mobley, 73-654. 

Election to hold in lieu of dower: The 
survivor is entitled to occupy the homestead 
for a reasonable time in which to make an 
election whether to retain such possession 
for life, or take a distributive share of the 
property: Cunningham v. Gamble, 57-46. 

During occupancy for such reasonable 
time the survivor should be allowed to re
ceive the income and profits therefrom. So 
hold as to rent of coal mine on premises: Ibid. 

Where the entire homestead exceeds in 
extent the dower interest of the wife, and 
she continues occupying it for ten years 
without making claim to have dower ad
measured, she will be regarded as having 
elected to take the homestead for life in lieu 
of the distributive share: Conn v. Conn, 58-
747. 

The occupancy of the property as a home
stead will be considered as an election to 
hold it as a homestead and not merely a part 
of it as dower: Butterfield v. Wicks, 44-310. 

The acts of a surviving husband in re
taining possession of the homestead after his 
wife's death, where its value was greater 
than his one-third interest in her property 
would have been, held an election to occupy 
the homestead during life in lieu of dower: 
Stevens v. Stevens, 50-491. 

While continued occupany of the home
stead in the absence of an election to take 
dower will be deemed an election to hold the 
homestead, the widow ought not to be com
pelled to make such election until the ques
tion of the indebtedness of the estate is de
termined, and it is known whether any por
tion, and if so how much, of the real property 
must be sold for debts, so that she may know 
what her distributive share would amount 
to. And proceedings among the heirs for 
partition or for admeasurement of dower 
should be postponed until the estate, as to 
the debts against it and legacies, may be 
found upon adjudication to be fully settled: 
Thomas v. Thomas, 73-657. 

While the surviving husband is occupy
ing the homestead in the absence of an elec
tion to take a distributive share, it is not 
competent for a court to dispose of his r ight 
to occupancy by forcing upon him in lieu 
thereof a distributive share. His continued 
occupancy as a survivor will be deemed an 
election to occupy as survivor, even though 
the distributive share should appear to be 
the more valuable: Holbrook v. Berry, 66-
286. 

The occupancy of a homestead under a de
vise of a life estate of land including the 
homestead will not be considered as an elec
tion defeating the widow's right to dower: 
Blair v. Wilson, 57-177. 

Occupancy of the homestead by the sur
viving husband or wife will be regarded as 
an election to retain the homestead for life 
in lieu of dower, until the distributive share 
of such survivor is set apart: McDonald v. 
McDonald, 76-137. 

Until a distributive share is set apart, a 
surviving husband or wife occupying the 
homestead must be regarded as having 
elected to take it as a homestead and not to 
take a distributive share or the provisions 
made for her in a will. In such event the 
widow has not any interest or estate in the 
homestead such as will pass to her heirs at 
her death: Schlarb v. Holderbaum, 80-394. 

The fact that the occupancy includes 
premises in addition to the homestead will 
not show that the occupation is not intended 
to be that of the homestead, nor will the 
failure to have the homestead platted affect 
such occupancy: Ibid. 

The mere fact of occupancy of the home
stead does not defeat the widow's right to her 
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distributive share. Unless it is disposed of 
the widow may continue to occupy it: Whited 
v. Pearson, 87-513. 

The primary right is to have the dis
tributive share, and that right continues until 
it is superseded and set aside by an election 
to take the homestead in lieu thereof. And 
the occupancy of the homestead for a reason
able time under circumstances making re
moval therefrom impracticable will not con
stitute an election to retain the homestead in 
lieu of dower: Egbert v. Egbert, 85-525. 

A binding election may be made by the 
widow to take her distributive share before 
it is actually set off and while she is still in 
possession of the homestead; and where the 
widow executed a mortgage on her distribu
tive share and afterwards filed a petition to 
have it set off, held, that she could not dis
miss such proceedings electing to retain the 
homestead for life, although she had not 
surrendered possession of such homestead. 
Wilcox v. Wilcox, 89-388. 

When under all the circumstances it ap
pears that the survivor has occupied the 
homestead for a reasonable time in which to 
make an election and has failed to have a 
distributive share set apart or otherwise to 
make any election to take such distributive 
share, the presumption of election to retain 
the homestead arises and such presumption 
will then prevail unless overcome by proof 
showing election to the contrary. The fact 
of having first begun proceedings to have a 
distributive share set apart, which proceed
ings have been abandoned, or the execution 
of a deed to the distributive share as security 
with the expression of a purpose to mort
gage such distributive share, will not neces
sarily overcome the presumption of an elec
tion to retain the homestead arising from 
occupancy thereof as above specified. This 
case is distinguishable from Wilcox v. Wilcox, 
supra, on the ground that in that case an 
election to take a distributive share had in 
fact been made and it was sought to with
draw it after the widow had mortgaged such 
share: Zwick v. Johns, 89-550. 

The mere election to have the distribu
tive share set off is not sufficient to extin
guish the homestead right, nor will proceed
ings instituted for that purpose, however, for 
they may have progressed short of a final 
order setting off the distributive share, have 
that effect: Hornbeck v. Brown, 91-316. 

Where the survivor does not occupy nor 
intend to occupy the premises as a home
stead, he cannot hold them as exempt till 
the setting off of a distributive share, but 
the undivided interest of such survivor 
therein will become liable to execution: 
Ibid. 

Where under the provisions of the will 
the widow is entitled to a life estate in the 
homestead or in property including the 
homestead, the occupation of such property 
will not constitute an election to take the 
homestead right for life instead of the pro
visions of the will: Hunter v. Hunter, 64 N. 
W., 656. 

Occupancy^ of the homestead which is in 
accordance with the provisions of a devise 
will not be considered as an election to re

tain the homestead right in lieu of any other 
interest in the estate: (In re Franke's Estate, 
66 N.W., 918. 

When the survivor has occupied the 
homestead for a reasonable time without in
dicating an intention to take a distributive 
share of the estate of the deceased spou&o, 
the presumption arises that there has been 
an election to retain the homestead for life. 
But what occupation will authorize such a 
presumption will depend on all the facts in 
the case, and when the presumption arises 
it may be rebutted: Stephens v. Hay, 66 N. 
W., 1048. 

Therefore, held, that the act of the widow 
in executing an absolute conveyance of the 
undivided one-third of the property was evi
dence of a very satisfactory character of the 
intention to take a distributive share rather 
than retain the homestead for life, her occu
pation of the premises not having been for 
such a length of time as that an application 
for admeasurement of dower would be barred 
under § 3369: Ibid. 

As to how election shall be made of rec 
ord, see now § 3377. 

The survivor electing to retain the home
stead for life relinquishes his distributive 
share, but such relinquishment applies only 
to the one-third which the survivor is entitled 
to, where there are children or other de
scendants entitled to inherit, and not to the 
additional portion (one-sixth) which the sur
vivor may be entitled to as heir at law, 
where there are no children: Smith v. Zuck-
meyer, 53-14. 

If the widow is entitled as heir at law to 
one-half her husband's property the other 
heirs cannot, in the partition of the realty, 
insist that she include the homestead in her 
share: Nicholas v. Purczell, 21-265. 

Where a widow has her distributive share 
in the real property of her deceased husband 
set out to her from the homestead she can 
continue to hold the same free from the lien 
of a judgment against her, not antedating the 
original homestead right: Briggs v. Briygs, 
45-318; Knox v. Hanlon, 48-252. 

Where a testator gave his wife an undi
vided one-third of the homestead property, 
and the remaining two-thirds to his daugh
ter, held, that it was evidently not the inten
tion of the testator to give his wife one-third 
in fee-simple, in addition to the right which 
she might claim to occupy the premises as 
her homestead during her lifetime: Larkin 
v. McManus, 81-723. 

Where the widow, having elected to oc
cupy the homestead for life, acquired by in
heritance from an heir an undivided share of 
the reversioner, held, that such undivided 
share was subject to execution for her debts, 
the homestead exemption extending only to 
her life interest: Strong v. Qarrett, 90-100. 

Descent: The legal title of the homestead 
property, upon the death of the owner there
of, descends to the heirs of such owner, sub
ject to the right of occupancy in the surviv
ing husband or wife: Burns v. Keas, 21-257; 
Cotton v. Wood, 25-43. 

Minor children have no such interest in 
their parents' homestead during the life of 
the latter as the law will enforce against the 
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contracts or acts of the parents: Collins v. 
Chantland, 48-241. 

Devise: A wife may devise the homestead 
in which she holds the legal title, and the 
right thereto will pass to the devisee subject 
to the rights of the surviving husband: Stew
art v. Brand, 23-477. 

A mortgage given by the devisee creates 
a lien and may be foreclosed, subject, how
ever , to the homestead rights of the surviving 
husband or wife: Ibid. 

Exemption in hands of heirs: The heir 
holds the property free from any debts of the 
ancestor which could not have been enforced 
against it in his lifetime, but it remains li
able to debts contracted by the ancestor prior 
to its acquisition as a homestead: Moninger 
v. Bamsey, 48-368. 

The heirs hold a homestead free from 
the debts of the ancestor, which in his life
time could not be enforced against it, and 
also hold it exempt from their own debts 
contracted prior to the death of the ancestor, 
and they so hold it even though they do not 
take possession of and occupy it: Kite v. Kite, 
79-491. 

The exemption of the interests of the 
heirs in the homestead from liability is not 
because of any homestead right they have 
in the premises, but because of the home
stead right of their ancestor: Ibid. 

Although the distributive share of the 
widow is by \ 3367 to be set out so as to in
clude the homestead, yet where the real 
property of deceased is sold for the purpose 
of setting off the widow's interest under \ 
3375, creditors have not the right to compel 
the widow's share to be taken entirely from 
or to entirely include the proceeds of, the 
homestead for the purpose of preventing 
the exemption of such, proceeds in the hands 
of the heirs: Ibid. 

A homestead descends to the heirs of the 
owner exempt from the debts of the ances
tor. While the homestead may be included 
in the distributive share of the surviving 
husband or wife, yet if it is not included in 
such shar,e it nevertheless remains exempt 
even in the hands of the heirs: Inre Goulson's 
Estate, §1 N.W. , 755. 

I t remains exempt in the hands of the 
heirs even from charges and expenses of the 

last sickness and funeral expenses: Knox v. 
Hanlon, 48-252. 

Occupancy of such property by the heirs 
as a homestead is not essential to its exemp
tion in their hands from antecedent debts: 
Johnson v. Gaylord, 41-362; Baker v. Jamison, 
73-698. 

A nonresident adult heir is entitled to 
hold his share in the homestead exempt 
from his own debts or the debts of the ances
tor. Occupancy of the homestead by the 
heir is not material: Maguire v. Kenedy, 91-
272. 

Where the widow abandons the homestead 
it descends as free from the debts of the 
ancestor as if there had been no widow: 
Johnson v. Gaylord, 41-362. 

Where, at the time of the death of the 
wife, owning the fee of the homestead, she 
and the husband were absent from the home
stead, but without having as yet abandoned 
it, held, that there could not subsequently be 
an abandonment by the husband of his life 
interest, except by a setting off of a distribu
tive share, and that upon his death the prop
erty descended to the heirs free from his 
debts: Bradshaw v. Hurst, 57-745. 

After the death of the husband or wife 
there cannot be an abandonment of the home
stead by the survivor, if the title was in the 
deceased, except by setting off the distribu
tive share of said survivor in the real estate 
of the deceased: Darrah v. Cunningham, 72-
iMO. 

Where the husband or wife surviving the 
owner of the fee elects to take a distributive 
share instead of the right of occupancy as a 
homestead during life, but such distributive 
share is not yet set off and the possession of 
the homestead continues in the survivor 
until death, the property descends or passes 
by devise free from the debts of such sur
vivor: Burdick v. Kent, 52-583. 

Where a conveyance of the homestead 
was made by the husband and wife to their 
son, subject to the right of either grantor to 
occupy during life, and the husband surviv
ing resided until death with his son, who did 
not reside on the homestead, held, that the son 
did not acquire the property as a homestead 
and that it was not exempt from his debts: 
Beifenstahl v. Osborne, 66-567. 

SEC. 2986. Sale for debts. If there is no such survivor or issue, the 
homestead is liable to be sold for the payment of any debts to which it 
might at that time be subjected if it had never been held as a homestead. 
[C'73, § 2009; R., § 2297; C 5 1 , § 1265.] 

SEC. 2987. Devise. Subject to the rights of the surviving husband or 
"wife, the homestead may be devised like other real estate of the testator. 
[C.73. § 2010; R., § 2298; C. '51, § 1266.] 

CHAPTER 9. 
OF LANDLORD AND TENANT. 

SECTION 2988. Apportionment of rent. The executor of a tenant for 
life who leases real estate so held, and dies on or before the day on which 
the rent is payable, and a person entitled to rent dependent on the life of 
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another may recover the proportion of rent which had accrued at the time 
of the death. [C'73, § 2011; E., § 2299; C. '51, § 1267.] 

SEC. 2989. Tenant holding over. A tenant giving notice of his 
intention to quit leased premises at a time named, and afterwards holding 
over, and a tenant or his assignee wilfully holding over after the term, and 
after notice to quit, shall pay double the rental value thereof during the 
time he holds over to the person entitled thereto. [C. '73, § 2012; R., § 2300; 
C. '51, § 1268.] 

SEC. 2990. Attornment to stranger. The payment of rent, or 
delivery of possession of leased premises, to one not the lessor, is void, 
unless made with his consent, or in pursuance of a judgment or decree of 
court or judicial sale. [C'73, § 2013; R., § 2301; C'51, § 1269.] 

A tenant will not, during the existence of _ As the mortgagor has the r ight of posses-
the tenancy, be allowed to deny the title of sion until foreclosure and the expiration of 
his landlord. He may contest the title of the the right of redemption, the tenant cannot 
lessor if he has been evicted or has yielded attorn to the mortgagee until the expiration 
the possession to one having a paramount of that time. "After the mortgage has been 
title, but not when the adverse title has been forfeited" means after the right of posses-
asserted by his own procurement or bad session of the mortgagor has been cut off by 
faith: Síouí v. Merrill, 35-47. the expiration of the period of redemption: 

A tenant cannot, before the expiration of Mills v. Hamilton, 49-105; Mills v. Heaton, 
his lease, and while in possession under it, 52-215. 
deny his landlord's title: Bowdish v. Dubuque, A tenant holding under an executor, and 
38-341. having, as tenant, paid rents to such execu-

Where a party has possession as a mere tor, is estopped from denying the executor's 
respasser, and afterwards, by compromise, right to recover a balance due on rent: Sul-

accepts a lease of the premises of the real livan v. Finn, 4 G. Gr., 544. 
owner, his possession is to be deemed derived Fraud on the part of the landlord in ob-
from the landlord in such sense that he can- taining the lease cannot be set up for the 
not afterwards set up title against the land- purpose of defeating the landlord's title: 
lord in an action for possession of the prem- Simons v. Marshall, 3 G. Gr., 502. 
ises: Ibid. A tenant is under no obligation to pay 

In an action on a note given in considera- rent after the premises have been sold, and 
tion of a lease defendant may show that there a sheriff's deed issued under foreclosure of a 
was no consideration for the reason that mortgage which has priority over the title 
plaintiff had no title to the leased premises, of such landlord, and he is bound to account 
and defendant did not and could not have for pasturage and crops converted by him 
obtained possession under such lease. Such after the purchaser becomes entitled to pos-
defense is not precluded by the rule that session under his sheriff's deed: Stanbrough 
defendant cannot dispute the landlord's title: v. Cook, 83-705. 
Andrews v. Woodcock, 14-397. 

SEC. 2991. Tenant at will—notice to quit. Any person in the pos
session of real estate, with the assent of the owner, is presumed to be a 
tenant at will until the contrary is shown, and thirty days' notice in writing 
must be given by either party before he can terminate such a tenancy; but 
when, in any case, a rent is reserved payable at intervals of less than thirty 
days, the length of notice need not be greater than such interval. In case 
of tenants occupying and cultivating farms, the notice must fix the termi
nation of the tenancy to take place on the first day of March, except in cases 
of mere croppers, whose leases shall be held to expire when the crop is 
harvested; if the crop is corn, it shall not be later than the first day of 
December, unless otherwise agreed upon. But where an agreement is made 
fixing the time of the termination of the tenancy, whether in writing or not, 
it shall cease at the time agreed upon, without notice. When a tenant can
not be found in the county, the notice above required may be given to any 
subtenant or other person in possession of the premises, or, if the premises 
be vacant, by affixing the notice to any outside door of the dwelling-house 
thereon, or other building, if there be no dwelling-holise, or in some con
spicuous position on the premises, if there be no building. [C. '73, §§ 2014-
16; R., §§ 2216, 2218; C'51, § 1208.] 

Tenant at will: The presumption obtain- statutory provision making him a tenant at 
ing at common law that a party holding over will: O'Brien v. IVoxel, 76-760. 
after the expiration of his lease becomes a Continuance in possession by the tenant 
tenant from year to year is overcome by this with consent of the landlord after the ex-
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piration of his term of years implies, in the 
absence of express agreement, that the prem
ises are held on the former terms, but want 
of consent on the part of the landlord pre
vents the application of this rule. A tenant 
in possession under an agreement to lease, 
without having paid rent, is a tenant at will, 
and so is one who, after his lease has expired, 
is permitted to continue in possession pend
ing a treaty for a further lease: Dubuque v. 
Miller, 11-583. 

Where property is bought in at execution 
sale under such circumstances that there is 
no right of redemption, but the execution 
defendant is allowed to remain in possession 
during the year following the sale and there
after, he becomes a tenant at will: Dobbins 
v. Lusch, 53-304; Munson v. Plummer, 59-120. 

All the right and interest of a tenant is 
terminated by judicial sale without right of 
redemption made under a judgment which 
was alien on the premises prior to the lease, 
and if the tenant continues in possession 
after the sale and notice to him by the pur
chaser, he does so not as tenant under his 
lease, but as tenant at will of the purchaser, 
and is liable to account to the latter for the 
use of the premises after the sale: Kane v. 
Mnk, 64-84. 

Where notice was served to terminate a 
tenancy at will, but the defendant continued 
in possession for some years thereafter, held, 
that he did not stand in any different posi
tion after such notice: Newell v. Sanford, 13-
191. 

A person in possession not recognizing 
the owner as landlord cannot be regarded as 
a tenant at will: Martin v. Knapp, 57-336. 

Possession of premises by grantor after 
execution of conveyance thereof, though 
such conveyance be voluntary, is presumed 
to have been under a tenancy at will: But-
ler v. Nelson, 72-732. 

Notice to quit: Where a tenancy is to 
cease at an agreed time, the tenant is not 
entitled to thirty days' notice to quit: Shuver 
v. Klinkenberg, 67-544. 

Where a tenant was in possession under 
an agreement to occupy as long as he was in 
the employ of the landlord, held, that after 
leaving such employ he was a tenant holding 
over after the expiration of his lease and not 
a tenant at will, and therefore was only en
titled to three days' notice to quit before 
action of forcible entry and detainer: Gros-
venor v. Henry, 27-269. 

A tenant holding over at the expiration 
SEC. 2992. Landlord's lien. A 

of his lease does not become entitled as ten
ant at will to thirty days' notice to terminate 
the tenancy, but only three days' notice be
fore expulsion by action of forcible entry 
and detainer: Kellogg v. Groves, 53-395. 

Where defendant claimed under a verbal 
lease for three years, which was invalid on 
account of the statute of frauds, held, that he 
was not thereupon entitled to be considered 
a tenant at will, and possession could be re
covered from him by the landlord without 
thirty days' notice: Burden v. Knight, 82-584. 

A notice to quit the house is sufficient 
notice to quit the land upon which the house 
is situated: Kuhn v. Kuhn, 70-682. 

Where notice was served to terminate a 
tenancy at will, but the defendant continued 
in possession for some years thereafter, held, 
that he did not stand in any different posi
tion after such notice: Newell v. Sanford, 13-
197. 

A person in possession under a parol 
license to mine is a tenant at will and en
titled to the thirty days' notice to terminate 
the tenancy required in other cases: Bush v. 
Sullivan, 3 G. Gr., 344; Beatty v. Gregory, 17-
109; Harkness v. Burton, 39-101. 

The provision that a field tenant's lease 
shall terminate not later than the first day 
of December does not establish a rule for 
the government of parties in making their 
contract, but simply fixes the time at which, 
in the absence of express agreement to the 
contrary, the lease shall terminate. The 
time thus fixed by statute for the termina
tion of the lease does not become a part of 
the contract with reference to the time for 
the payment of rent where no express time 
is stipulated, Johnson v. Shank, 67-115. 

The provision regarding a notice to fix 
the termination of the tenancy of agricul
tural lands on the first day of March has no 
application where there is an express agree
ment as to the termination of the tenancy: 
Waller v. Vermut, 66 N. W., 763. 

A field tenant, or. cropper, has no right 
of pasturage either before or after the crop 
is harvested: Kyte v. Keller, 76-34; Tantlinger 
v. Sullivan, 80-218. 

Where in an action to recover possession 
of real property defendant set up a lease 
which plaintiff claimed to be void, held, 
that plaintiff could not recover even though 
the lease should be void, because it did not 
appear that the right of possession of defend
ant had been terminated by proper notice: 
Lee v. Lee, 83-565. 

landlord shall have a lien for his rent 
upon all crops grown upon the leased premises, and upon any other per
sonal property of the tenant which has been used or kept thereon during 
the term and not exempt from execution, for the period of one year after a 
year's rent, or the rent of a shorter period, falls due; but such lien shall not 
in any case continue more than six months after the expiration of the term. 
In the event that a stock of goods or merchandise, or a part thereof, subject 
to a landlord's lien, shall be sold under judicial process, order of court, 
or by an assignee under a general assignment for benefit of creditors, the 
lien of the landlord shall not be enforcable against said stock or portion 
thereof, except for rent due for the term already expired, and for rent to be 
paid for the use of demised premises for a period not exceeding six months 
after date of sale, any agreement of the parties to the contrary notwith
standing. [C. 73, § 2017; R., § 2302; C. '51, § 1270.1 
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Bent is a certain profit either in money, 

Í
irovision, chattels or labor issuing out of 
ands and tenements in retribution or return 

for their use, and a lease is a contract by 
which one person divests himself of and an
other takes the possession of, lands or chattels 
for a term, whether long or short. There
fore, held, that an agreement for the exclu
sive right to mine coal under certain land 
for a fixed term including the use of a por
tion of the surface of the land and the right 
to prosecute mining operations under the 
surface in consideration of the payment of a 
certain royalty per ton of the coal mined, 
not to fall below a fixed amount per year, 
created the relation of landlord and tenant 
under which the owner of the land had a 
landlord's lien: Lacey v. Newcomb, 63 N. W., 
704. 

Possession: The same virtue exists un
der statutory liens in which the possession 
does not pass as under common-law liens ac
companied by possession: Ghrant v. Whitewell, 
9-152. 

To what property applicable: The pro
visions as to landlords' liens apply to leases 
of town property as well as to those of agri
cultural land: Ibid. 

Iiien covers what: The phrase "used on 
the premises" is only intended to imply such 
use as is incident to the nature and purpose 
of the occupation of the premises and the 
object of the tenancy: Ibid. 

Therefore, held, that the lien attached to 
cloths and goods of a merchant tailor, used 
for the purpose of selling and making up 
into garments for customers: Ibid. 

A landlord has no lien upon property of 
third persons, although it may have been 
used by the tenant upon the premises dur
ing the term of the lease. So 7ieïd as to 
household property belonging to the wife 
used in a hotel leased by her husband: Perry 
v. Waggoner, 68-403. 

A lien attaches to all crops grown upon 
the demised premises, whether grown by 
the tenant or by others claiming under him: 
Houghton v. Bauer, 70-314. 

Subtenants having knowledge that their 
lessor is a tenant are chargeable with knowl
edge of the terms by which he holds the 
premises and are bound by them; and where 
the original lease gave to the landlord a 
lien upon crops grown upon the premises 
for rent at any time remaining unpaid, held, 
that such lien attached to crops grown by 
the subtenant: Foster v. Beid, 78-205. 

Where a grocer used horses and wagons 
in connection with his business, but did not 
keep them on the premises leased for a gro
cery, held, that the landlord owning such 
premises did not have a lien upon such 
horses and wagons: Van Patten v. Leonard, 
55-520. 

The landlord does not, under the statute, 
acquire a lien upon notes, drafts, accounts, 
etc., kept upon the leased premises: Ibid. 

The rolling stock of a railway is not sub
ject to a landlord's lien under a lease of ter
minal facilities for the railroad using such 
rolling stock: Trust Co. v. Manhattan Trust 
Co., 77 Fed., 82. 

The purpose of the statute is to give the 
landlord a lien upon crops grown by his 
tenant upon his premises and upon all other 
personal property of the tenant not exempt 
from execution, to the maintenance or im
provement of which the use of his premises 
has contributed, as well as upon the work, 
animals, tools and machinery with which the 
premises, when farm lands, have been culti
vated. If the sale of stock is not incident 
to the business for which the premises were 
leased the lien does not attach to stock thus 
kept for sale; nor would the lien attach to 
stock thus kept for sale, if that was the busi
ness to which the premises were put, if no 
action to enforce the lien was brought be
fore the sale: Thompson v. Anderson, 86-703. 

In a particular case, held, that stock cov
ered by landlord's lien was not kept on the 
leased premises for sale only, in such sense 
that the lien would not be effectual against 
the purchaser thereof: Thompson v. Ander
son, 63 N. W., 355. 

While the wife may be liable for the rent 
of premises leased to the husband, on the 
ground that such rent constitutes a family 
expense, her property cannot be taken under 
a landlord's attachment by virtue of such 
lease for rent not yet accrued: Shurz v. Mc-
Menamy, 82-432. 

Priority: A creditor of the tenant can
not, by levy on a growing crop, acquire pri
ority over the landlord's lien for rent: At
kins v.Womeldorf, 53-150. 

Where the rent is payable in a share of 
the crops the landlord has a lien for such 
share, and when the tenant is to gather 
such share and does not, the landlord has a 
lien, also, for the value of the labor neces
sary to gather the same: Secrest v. Stivers, 
35480. 

While the right of property in growing 
crops planted on the shares is, as between 
landlord and tenant, in the tenant until di
vision is made, yet a creditor of the tenant 
cannot seize upon the whole crop to the ex
clusion of the landlord's lien for rent: Atkins 
v. Womeldorf, 53-150. 

The lien of the landlord is inferior to 
that of a recorded mortgage of personal 
property executed before such property is 
brought or used upon the leased premises, 
even when the mortgagee took his mortgage 
with notice that the property was to be so 
used: Jarchow v. Pickens, 51-381; Band v. 
Barrett, 66-731. 

Where, at the time of the acquisition by 
the tenant of title to chattel property used 
by him upon the leased premises, the land
lord had notice of a mortgage thereon, held, 
that his lien for rents was inferior to the 
lien of the mortgage: Perry v. Waggoner, 68— 

Where a chattel mortgage was executed 
by the tenant during the term of the lease, 
and afterwards, before the expirtion of the 
term, a new lease was executed covering 
the remainder of the term and an additional 
period, held, that for rent accruing during 
the unexpired term of the old lease, the 
landlord's lien remained paramount to the 
chattel mortgage: Bollins v. Proctor, 56-326. 
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A landlord cannot claim a lien prior to 
that of a mortgage, where he did not at the 
time of the execution of the mortgage have 
a subsisting contract by virtue of which the 
rent claimed was to accrue: Thorpe v. Fow
ler, 57-541. 

The fact that the landlord consents to 
the substitution as lessee of a party who has 
been guarantor of a note of the first lessee, 
secured by chattel mortgage on the property 
prior to the landlord's lien, such mortgage 
appearing to be canceled but being in fact 
the property of the guarantor who has paid 
it, will not entitle him to priority over such 
mortgage: Rand v. Barrett, 66-731. 

If at the time when the use of the prop
erty on the leased premises begins it is sub
ject to a mortgage lien, such mortgage is 
not displaced by, or subordinated to, the 
lien of the landlord: Manhattan Trust Co. v. 
Sioux City & N. R. Co., 68 Fed., 72. 

Even though the landlord has a contract 
lien under the lease he may still have a 
statutory lien which is not merged therein: 
Smith v. Dayton, 62 N.W., 650. 

A landlord cannot, by collusion with the 
tenant and antedating the lease, render his 
lien prior to that of a deed of trust previ
ously executed upon the tenant's property: 
Grey v. Hudson,' 5-554. 

A provision in a lease creating a lien on 
property exempt from execution is in its 
nature and effect a mortgage and not a mere 
waiver of the right to claim an exemption, 
and, as a mortgage, such lease must be re
corded, in order to be valid against existing 
creditors or subsequent purchasers without 
notice: Sioux Valley State Bank v. Honnold, 
85-352. 

Following1 property into hands of pur
chaser: A lien exists upon crops raised by 
the tenant, and such crops may be followed 
by the landlord into the hands of the pur
chaser: Holden v. Cox, 60-449. 

The lien of the landlord can be enforced 
against a purchaser from the tenant of prop
erty which in the ordinary course of busi
ness of the tenant is kept for use and not for 
sale, such as the team of horses used in cul
tivating a farm: Richardson v. Petersen, 58-
724. 

Where it appeared that the property of 
the tenant was purchased from him at a 
time when he was not in arrears for rent, 
and when he was not, in fact, upon the prem
ises, although he had been there before, and 
there was no evidence of fraudulent purpose 
or knowledge on the part of the purchaser, 
who paid a consideration, held, that he took 
the property free from the landlord's lien: 
Nesbitt v. Bartlett, 14-485. 

In case of a stock of goods kept for sale 
the lien is upon the stock en masse and not 
in detail, and does not attach to such goods 
as are sold in the ordinary course of busi
ness: Grant v. Whitwell, 9-152; Gilbert v. 
Greenbaum, 56-211. 

Where the landlord knows that grain 
raised on the premises and covered by his 
lien is being sold to an innocent purchaser 
and makes no objection, he will be estopped 
from asserting his lien as against such pur
chaser: Wright v. Dickey Co., 83-464. 

One who, with knowledge of the fact buys 
from the tenant corn produced upon the 
leased premises, such corn having been sold 
by the tenant without the knowledge of the 
landlord, is liable to the landlord for the val
ue of such corn to the extent of the landlord's 
lien thereon: Evans v. Collins, 62 N.W., 810. 

One who purchases from the tenant crops 
grown on the premises is liable to the land
lord for conversion thereof in disregard of 
the landlord's lien, unless it appears that the 
lien was waived or the landlord is estopped 
from asserting his lien against such pur
chaser: Blake v. Counselman, 63 N.W., 679. 

The fact that grain which is subject to 
the landlord's lien is sold in separate wagon 
loads does not extinguish the lien as to the 
purchaser. The case is not analogous to that 
of a merchant who sells separate articles 
from his stock of goods: Frorer v. Hammer, 
68 N.W., 564. 

Where the landlord sues a third party 
who has purchased from the tenant grain 
grown upon the leased premises for conver
sion thereof in violation of the landlord's lien, 
the defendant is not exonerated in showing 
that in a previous suit by the landlord against 
the tenant for rent such purchaser was gar
nished and exonerated himself from liability 
as garnishee by turning over the property of 
the tenant in his hands. The liability of 
such purchaser to the landlord is not meas
ured by his liability to the tenant: Kramer v. 
Adams, 63 N.W., 180. 

The sale or transfer of property which is 
subject to a lien will not affect the lien: 
JVee6 v. McMillan, 68 N. W., 438. 

When the lien attaches: The lien of the 
landlord is a security existing beforehand 
for the payment of the rent as it comes due. 
It attaches at the commencement of the 
lease or when the property is brought on the 
demised premises, and not simply on the 
commencement of an action or on maturity 
of the rent: Grant v. Whitioell, 9-152; Car
penter v. Gillespie, 10-592; Doane v.Garretson, 
24-351; Gilbert v. Greenbaum, 56-211. 

For entire term: Under the statute the 
landlord acquires a lien for the rent of the 
entire term from the commencement of 
the lease upon all the property of the tenant 
then upon the premises, and upon all other 
property of his afterwards brought thereon, 
commencing as soon as it is brought: Martin 
v. Stearns, 52-345. 

The lien of a landlord attaches to the 
property of a tenant used upon the premises 
for the rent of the entire term: Gilbert v. 
Greenbaum, 56-211. 

However, the landlord can only enforce 
his lien for rent due: Merritt v. Fisher, 19-354. 

Continuance of lien: While the claim 
for rent is held by the landlord, and within 
the term of one year after it falls due, the 
lien is in force for his benefit: Faneell v. 
Grier, 38-83. 

Assignment of lien: The assignment of 
a lease carries with it the lien of the land
lord, and all the remedies for its enforce
ment: Haywood v. O'Brien, 52-537: Lufkin a. 
Preston, 52-235. 

Waiver of lien: The taking of personal 
security merely raises the presumption of a 
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-waiver of the landlord's lien, which may be 
rebutted by evidence that the landlord still 
relied upon the lien as security and did not 
intend to waive it: Rollins v. Proctor, 56-326. 

A landlord's lien is not waived or for
feited by taking security which is such that 
it cannot be enforced against third parties, 
it appearing that such lien was not relied 
upon: Pitkin v. Fletcher, 47-53. 

Negotiation of a note which is given for 
rent does not prevent the landlord (payee), 
who is afterward compelled to take up the 
note as indorser, from enforcing his lien for 
the rent for which the note was given: Far
ewell v. Grier, 38-83. And see German Bank 
v. Schloth, 59-316, 323. 

If the landlord proceeds under the gen
eral attachment law for rent not due, he will 
be confined to the remedy there given, and 
•cannot claim the benefit of his landlord's 
lien: Clark v. Haynes, 57-96. 

Where the landlord agreed with the ten
ant that the latter should sell stock, grain 
and other property on which the landlord 
had a lien, the proceeds to be paid to the land
lord in extinguishment of his claim for rent, 
held, that the purchasers of such property 
were not subject to garnishment for the 
price thereof at the suit of the creditor: 
Bergman v. Guthrie, 89-290. 

Where the landlord has liens on property 
of the tenant still remaining upon the prem
ises and other property of the tenant which 
has been sold and removed, he cannot release 
his lien on the property still belonging to 
the tenant and remaining on the premises 
without thereby releasing the property 
which has been sold. The purchaser of the 
portion sold has the right to have the balance 
•of the property first subjected to the payment 
of the landlord's claim: John V. Farwell Co. 
v. Stick, 65 N. W., 565. 

The landlord has a right to file his claim 
against a tenant under an assignment for the 
benefit of creditors without enforcing it 
against the property subject to his lien, and 
such filing will stop the running of the stat
ute as against the enforcement of the lien. 
The filing of the claim will not waive any 
right which the landlord may have to have 
it established as a prior lien: Lacey v. New-
comb, 63 N. W., 704. 

One who becomes a surety upon a lease 
is released from his obligation by neglect of 
the landlord to enforce his lien: Mingus v. 
Daugherty, 87-56. 

The lien and remedy for its enforcement 
are purely statutory and are to be strictly con
strued, and if the claim of the landlord is not 
for rent only but he has by his contract with 
his tenant become entitled to payment of 
mone yother than for rent, and by the con
tract the compensation due for rent is so 
blended with that due on other grounds that 
it is impossible to say what part of the sum 
due the landlord is for rent and what is due 
on other account, the landlord's lien will be 
deemed waived: Smith v. Dayton, 62 N. W,, 
650; CHU v. Jeffrey, 64 N. W., 625. 

While the taking of a mortgage may per
haps not alone be conclusive as a waiver of 
the landlord's lien, at least that fact is cor
roborative of other facts tending to show 
waiver: Smith v. Dayton, 62 N. W., 650. 

Remedy ¿or enforcement: The landlord 
may have an injunction to restrain the tenant 
from any wrongful or fraudulent acts tend
ing to destroy his security, as by removing 
or disposing of property on the demised 
premises: Garner v. Cutting, 32-547. 

But the fact that the landlord has a lien 
upon a stock of goods does not necessarily 
give him the right to have the goods held 
until the end of the term of the lease, or sold 
only in the course of retail trade. A court 
of equity has jurisdiction to make such order 
with reference to the disposal of the goods 
as will protect the plaintiff's r ight and at 
the same time do no injustice to other parties 
interested; and where such goods were the 
property of a partnership in the hands of a 
surviving partner who was proceeding to 
wind up the business, he himself being amply 
responsible, held, that an injunction to re
strain the sale of the stock otherwise than in 
the usual course of trade should not be al
lowed: Milner v. Cooper, 65-190. 

The right of the landlord to an injunction 
to prevent the removal of property to the 
diminution of his lien, held not to be appli
cable to a case where the property consisted 
of machinery of a water-works company 
which was about to be removed to other 
premises, and would still remain subject to 
proceedings by the landlord to enforce his 
lien when the rent for which the lien was 
claimed should fall due: Carson v. Electric 
Light & Power Co., 85-44. 

A landlord cannot have an injunction 
against the tenant to prevent disposal of 
property to secure rent already due, he hav
ing already a right under such circumstances 
to an attachment: Rotzler v. Rotzler, 46-189. 

The landlord may maintain an action at 
law for the wrongful conversion of property 
on which he has a lien for the security of his 
rent: Scallan v. Wait, 64-705. 

The landlord may set up a claim to prop
erty under his lien in a replevin suit there
for, brought by a third party against the 
tenant: Edwards v. Cottrell, 43-194. 

Where the claim for a landlord's lien was 
set up in the answer to a replevin suit with
in six months after the termination of the 
lease, held, that this constituted an assertion 
of such lien within the proper time: Ibid. 

Failure to bring an action within six 
months after the expiration of the term 
against a person who has bought from a ten
ant property subject to the lien will defeat 
any such action: Nickelson v. Negley, 71-546. 

Where a landlord by his own action ter
minates a lease he has six months within 
which to bring an action to enforce his lien: 
Manhattan Trust Co. v. Sioux City & N. R. 
Co., 68 Fed., 72. 

As to the remedy by attachment, see 
notes to the next section. 

SEC. 2993. Attachment. The lien may be effected by the commence
ment of an action, within the period above prescribed, f™- +,Tio rf»nt. a.|r>no in 
-which action the landlord will be entitled to a writ of attachment, upon filing 
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with 'the clerk or justice a verified petition, stating that the action is com
menced to recover rent accrued within one year previous thereto upon prem
ises described in the petition; and the procedure thereunder shall be the 
same, as nearly as may be, as in other cases of attachment, except no bond 
shall be required. If a lien for rent is given in a written lease or other 
instrument upon additional property, it may be enforced in the same manner 
and in the same action. [C'73, § 2018; R., § 2303; C'51, § 1271.] 

The remedy by attachment is strictly 
statutory and takes the place of the common-
law right of distress. I t only applies to real 
property, and cannot be used to enforce a 
claim for damages for failure to till, for 
breach of covenants, etc.: Merritt v. Fisher, 
19-354. 

A landlord's lien may be enforced by at
tachment against all property subject there
to, whether belonging to the tenant or others: 
Houghton v. Bauer, 70-314. 

The word "effected," as used in this sec
tion must be regarded as the same as "en
forced:" Mickelson v. Negky¡ 71-546. 

The landlord may bring his action for rent 
and have his lien established without asking 
or having an attachment: Bartlett v. Gaines, 
11-95. 

Where it appears that nothing was due at 
the time of suing out the landlord's attach
ment, the party whose property is seized is 
entitled to recover the damages sustained: 
Harger v. Spofford, 46-11. 

A landlord's attachment against a tenant 

will not give the court jurisdiction against 
the property of an assignee of such tenant 
not made party to the suit: Wells v. Seguin, 
14-143. 

If within the period of one year the land
lord's claim is filed under an assignment for 
the benefit of creditors made by the tenant, 
such filing is " the commencement of an ac
tion within the period" prescribed by law 
and prevents the claim becoming barred: 
Lacey v. Neiccomb, 63 N.W.,704. 

The action for malicious prosecution in 
wrongfully suing out a landlord's attachment < 
is not contemporaneous with the commence-" 
ment of the action in which the attachment 
is sought and cannot be interposed as a coun
ter-claim in such action: Yov.ngerm.an v. Long, 
63 N. W.,674. 

Nor will the fact that plaintiff subse
quently amends his petition so as to seek the 
foreclosure in equity of his landlord's lien 
render such counter-claim available in the 
subsequent progress of such action: Ibid. 

CHAPTER 10. 

OF WALLS IN COMMON. 

SECTION 2994. Resting wall on neighbor's land. Where building 
lots have been surveyed and plats thereof recorded, any one who is about 
to build contiguous to the land of another may, if there be no wall on the 
line between them, build a brick or stone wall thereon, when the whole 
thickness of such wall above the cellar wall does not exceed eighteen inches 
exclusive of the plastering, and rest one-half thereof on the adjoining land, 
but the adjoining owner shall not be compelled to contribute to the expense 
of building said wall. [C'73, § 2019; R , § 1914.] 

The provisions of this chapter give to the 
owner, building upon his own land, an ease
ment upon the land of his neighbor for the 
purpose of resting one-half his wall thereon, 
and give to the other party an easement in 
the wall upon paying one-half its value, but 
until such payment by the latter the origi
nal builder is the owner of the entire wall. 
The party building and owning the wall can
not so deal with it as to diminish its capacity 
for serving as a wall in common without the 
consent of his neighbor upon whose land it 
partly rests, and he cannot, therefore, make 
openings in it: Sullivan v. Oraffort, 35-531. 

The resting of one-half of a party wall 
upon a vacant lot does not constitute an in
cumbrance thereon. In such a case it will 
be presumed that the wall belongs to the 

party building and using it, but when the 
owner of such lot builds thereon and makes 
use of the wall it will be presumed on con
veyance that he has paid for his share 
thereof: Bertram v. Curtis, 31-46. 

Where the owner of a lot on which a 
party wall is partially rested by an adjoining 
owner, who makes use of such wall with
out making payment therefor, afterwards 
conveys to a grantee who has knowledge 
that the amount due by the grantor for such 
wall has not been paid, such grantee will be 
liable for the payment of the amount: Peio 
v. Buchanan, 72-637. 

The right to the one-half of the wall 
which stands on the neighboring lot, when 
the owner thereof has not contributed to its 
erection or paid for it, is a right not per-
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sonal with the builder, but passes by a con
veyance of the lot on which the building is 
erected, and such grantee, and not the origi
nal builder, may maintain action for the 
value of a half interest in the wall against 
the owner of the adjoining lot, who subse
quently makes use thereof: Thomson v. Curtis, 
28-229. 

A pilaster may constitute a portion of a 
party wall: Molony v. Dixon, 65-136. 

I t is probable that a party who has erected 
a party wall may prevent an adjoining owner 
from making use of such wall until payment 
for one-half the value is made; but if such 
use is permitted without payment and with
out objection, and the adjoining owner 
recognizes the rights of the proprietor of 
the wall by paying for the use thereof, the 
statute of limitation against an action to re
cover does not commence to run until the 
owner's rights are denied: Crapo v. Cameron, 
61-447. 

A party building a wall is not bound to 
build it stronger than sufficient to support 
another building like his own: GHlbert v. 
Woodruff, 40-320. 

The provision authorizing the construc
tion of party walls was evidently intended 
to apply to the party who desires to erect a 
building on the lot adjoining a lot which is 
vacant, so that when a building shall be 
erected on the vacant lot the wall may be 
used in common. And it does not authorize 
the erection of such a wall where, if erected, 
it will destroy a stairway or other improve
ment on the adjoining land: Cornell v. Bick-
ley, 85-219. 

An agreement by which a cellar wall may 
be erected on the line, held not to imply the 
right to carry the wall of the building above 
the ground so as to destroy a stairway already 
existing in the adjoining building: Ibid. 

A wall may be made a wall in common by 
the adjoining owner contributing one-half 
of the expense of building the wall at the 
time, or paying one-half of the appraised 
value afterward. The mere incidental ben
efit or protection afforded by the wall of one 
proprietor to the wall of his adjoining pro
prietor, by reason of which the latter is 
preserved and may be constructed of inferior 
material, is not such use as to make a wall 
In common: Sheldon Bank v. Royce, 84-288. 

While a most important use of party walls 
is to give support to the buildings to which 
it is common and to bear the weight of floors 
and roof, this is not the only use, and where 

the roof and sides of an adjoining building 
were attached to a party wall which consti
tuted one side of such adjoining building, 
thereby affording protection to the property 
in the building, held, that it was a party 

• wall for which the adjoining owner who 
made such use of it was under obligation to 
make payment: Deere v. Weir-Shugart Co., 
91-422. 

If the use to which the adjoining proprie
tor has put the wall is of so slight and tem
porary a character that it cannot reasonably 
and inf erentially be said he intended to ap
propriate or to utilize the wall permanently, 
he should not be charged with the burden 
imposed by the statute: Beggs v. Duling, 70 
N . W . , 732. 

The use of a portion of the wall will not 
justify the taxing to the abutting proprietor 
one-half the value of the entire wall. In 
such a case a cause of action for one-half the 
value of the entire wall will not be deemed 
to have accrued at the time the partial use 
begins and a purchaser of the adjoining 
premises after such partial use will not there
by be relieved from liability for an addition
al use: Ibid. 

Plaintiffs built a wall upon the dividing 
line between the lot owned by them and the 
one owned by the defendant, with the knowl
edge and consent of the defendant, and with 
the promise on his part to pay one-half the 
cost thereof as soon as he should use it. 
Held, that without reference to the party 
wall statute, plaintiff was a licensee, and 
having rested half his wall on the defend
ant's land, under an express promise by de
fendant to pay therefor when he should use 
it, there is no reason why recovery cannot 
be had upon the promise: Swift v. Calnan. 
71 N. W., 233. 

These provisions as to party walls are 
constitutional: Ibid. 

The party building the wall is not en
titled to a mechanic's lien on the adjoining 
property for the value of one-half the wall: 
Ibid. 

The right to build a wall in common is 
limited to one who is about to build. I t is 
not enough that one " i n t e n d s " to build: 
Switzer v. Davis, 66 N. W., 174. 

These provisions as to party walls are 

Í
>robably but declaratory of the common 
aw: Zugenbuhler v. Qilliam, 3-391. 

This chapter as to walls in common is 
taken from the civil code of Louisiana: See 
note to Bertram v. Curtis, 31-46. 

SEC. 2995. Contribution by adjoining owner. If the adjoining owner 
contributes one-half of the expense of building such wall, then it is a wall 
in common between them, but if he refuses to contribute, he shall have the 
right to make it a wall in common by paying to the person who erected or 
maintained it one-half of its appraised value at the tune of using it. [C'73, 
§ 2020; R., § 1915.] 

SEC. 2996. Openings—presumption. No wall shall be built by 
any person partly on the land of another with any openings therein, and 
every separating wall between buildings shall, as high as the upper part of 
the first story, be presumed to be a wall in common, if there be no titles, 
proof or mark to the contrary, and if any wall is erected which, under the 
provisions of this chapter, becomes, or may become, at the option of another, 
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a wall in common, such person shall not be compelled to contribute to the 
expense of closing any openings therein, but this shall be done at the 
expense of the owner of such wall. [C73, § 2021; R., § 1916.] 

SEC. 2997. Repairs—expense apportioned. The repairs and rebuild
ing of walls in common are to be made at the expense of all who have a right 
to them, and in proportion to the interest of each therein, but every co-pro
prietor of a wall in common may be exonerated from contributing to the 
same by giving up his right in common, if no building belonging to him is 
actually supported by such wall. [C.73, § 2022; R , § 1917.] 

SEC. 2998. Beams, joists and flues. Every co-proprietor may build 
against a wall held in common, and cause beams or joists to be placed 
therein; and any person building such a wall shall, on being requested by his 
co-proprietor, make the necessary flues, and leave the necessary bearings 
for joists or beams, at such height and distance apart as shall be specified by 
his co-proprietor. [C. '73, § 2023; R., § 1918.] 

This section indicates that to use a wall simply a protection to an adjoining: wall: 
in common is to make it in some way a part Sheldon Bank v. Boyce, 84-288. 
of the building for which it is used, and not 

SEC. 2999. Height of wall—rebuilding. Every co-proprietor may 
increase the height of a wall in common at his sole expense, and he shall 
repair and keep in repair that part of the same above the part held in com
mon. If the wall so held in common cannot support the wall to be raised 
upon it, one who wishes to have it made higher must rebuild it anew and at 
his own expense, and the additional thickness of the wall must be placed 
entirely on his own land. The person who did not contribute to the height
ening of a wall held in common may cause the raised part to" become com
mon by paying one-half of the appraised value of raising it, and half the 
value of the ground occupied by the additional thickness thereof, if any 
ground was so occupied. [C.73, §§ 2024-6; R., §§ 1919-21.] 

SEC. 3000. Paying for share of adjoining wall. Every proprietor 
joining a wall has the right of making it a wall in common, in whole or in 
part, by repaying to the owner thereof one-half of its value, or one-half of 
the part which he wishes to hold in common, and one-half of the value of 
the ground on which it is built, if the person who has built it has laid the 
foundation entirely upon his own ground. [0.73, § 2027; R., § 1922.] 

Where the owner of one lot uses as a par- But where the wall has already been used, 
ty wall one built upon the adjoining lot by an action may be brought against the person 
the owner thereof, he may be required to thus using it for one-half the cost thereof, 
contribute to the expense of its construction and no appraisement is necessary: Ibid. 
although the wall may not be upon nor adjoin- A contract in a particular case with ref er-
ing the division line. The agreement that ence to a wall in common, considered, and 
the wall should be used as a party wall may held not to be designed as a substitute for the 
be implied by the conduct and acts of the statute, but to be in harmony therewith: 
parties: Molony v. Dixon, 65-136. Freeman v. Herwig, 84-435. 

If the party building into and using the A person building a wall on the line, hav-
wall already erected offers to pay one-half ing extended his cornice across the entire 
the expense, and the parties are unable to front of the wall, held, that the adjoining 
agree, then appraisers may be appointed to owner, on becoming entitled to one-half of 
ascertain the cost of one-half of the wall, and the wall, might cut the cornice off at the di-
the cost thus ascertained may be tendered, viding line: Ibid. 
and thereupon persons making the tender 
will be authorized to use the wall: Ibid. 

SEC. 3001. Openings—fixtures. Adjoining owners of walls held in 
common shall not make openings or cavities therein, nor affix nor attach 
thereto any work or structure, without the consent of the other, or upon his 
refusal, without having taken all necessary precautions to guard against 
injury to the rights of the other, to be ascertained by persons skilled in build
ing. [C.73, § 2028; R., § 1923.] 

SEC. 3002. Disputes—delay—bonds. No dispute between adjoining 
owners as to the amount to be paid by one or the other, by reason of any of 
the matters provided in this chapter, shall delay the execution of the pro-
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visions of the same, if the party on whom the claim is made shall enter into 
bonds, with security, to the satisfaction of the clerk of the district cou: t 
of the proper county, conditioned ithat he shall pay to the claimant what
ever may be found to be his due on the settlement of the matter between 
them, either in a court of justice or elsewhere; upon the presentation of 
such a bond, the clerk shall indorse his approval thereon, and retain the 
same until demanded by the party for whose benefit it is executed. [C'73, 
§ 2029; R., § 1924.] 

SEC. 3003. Agreements. This chapter shall not prevent adjoining 
proprietors from entering into special agreements about walls on the lines 
between them, but no evidence thereof shall be competent unless in writing, 
signed by the parties thereto or their lawfully authorized agents, or the 
guardian of either, if a minor, who shall have full authority to act for his ward 
in all matters relating to walls in common without an order of court there
for. [0.73, § 2030; R., § 1925.] 

A contract which is the same in fact as 
that which the law makes for the parties is 
not within the meaning of this section: TRcfc-
ersham v. Orr, 9-253. 

A contract the same in fact as that which 
the law makes for the parties is not void be
cause in parol: Swift v. Calnan, 71 N.W., 233. 

If an arrangement between the parties 
with reference to the wall is not such as the 
law in the absence of such agreement would 
have made, it is special, and is within the 
rule of this section: Price v. Lien, 84-590. 

An adjoining lot owner is not, by the con
tract which the law makes for him, required 
to join in the construction of such a wall : Ibid. 

Part performance as contemplated in \ 
4626 will not validate a parol agreement 

which would not be valid under the provi
sions of this section. A special agreement 
in regard to a party wall cannot be deemed 
a contract for the creation of an interest in 
land under that section: Ibid. 

I t is the legislative intent that agree
ments as to walls in common shall be those 
arising by the operation of the statute, in the 
absence of those written and signed by the 
parties: Ibid. 

I t would seem that under this section pa
role evidence of an agreement as to a wall in 
common is not admissible: Marcus v. Doha-
ny, 89-658. 

Section applied: Cromo v. Cameron, 61-
4 « . ' 

CHAPTER 11. 

OF EASEMENTS IN REAL ESTATE. 

SECTION 3004. Adverse possession—use. In all actions hereafter 
brought, in which title to any easement in real estate shall be claimed by 
virtue of adverse possession thereof for the period of ten years, the use of 
the same shall not be admitted as evidence that the party claimed the ease
ment as his right, but the fact of adverse possession shall be established 
by evidence distinct from and independent of its use, and that the party 
against whom the claim is made had express notice thereof; and these pro
visions shall apply to public as well as private claims. [C. 73, § 2031.] 

Use of a highway, following a dedication An instruction as to the amount of use 
thereof, will be presumed to be under the 
dedication, and therefore adverse: Gferber-
ling v. Wwnnenberg, 51-125. 

It is not sufficient, in order to prove a 
highway by prescription, to establish use 
alone. The fact of adverse possession must 
be shown by evidence distinct from and in
dependent of the use, and it must be shown 
that the person against whom the claim is 
made had express notice thereof: Zigefoose 
v. Zigefoose, 69-391; State v. Mitchell, 58-567. 

The statutory provision that use shall not 
be admitted as evidence of adverse posses
sion does not apply to highways existing by 
prescription before the statute took effect: 
Baldwin v. Herbst, 54-168. 

necessary to establish prescription and dedi
cation, to the effect that no particular 
amount of travel would be necessary, and 
that the use would be sufficient if the high
way was traveled as much or about as much 
as it would have been had it been laid out 
according to statute, and traveled as much 
as the circumstances of the surrounding 
population and their business required, held 
correct: Ibid. 

The effect of this section is to require 
proof that the use of the real estate by the 
party claiming an easement was adverse and 
under a claim of right, and it provides that 
the use itself is not competent evidence of 
such fact: State v. Birmingham, 74-408. 
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Where a dedication of a highway is claimed of the use was proper: Duncombe v. Powers, 
¿o have been made by the owner of the land 75-185. 
over which it passes, proof of use may be con- Where plaintiff turned water from his 
sidered competent to show an acceptance, land so that it flowed upon the land of the 
and such proof is admissible although the defendant to his injury, held, that plaintiff 
use has not extended to ten years, in connec- had acquired no right to the flow of water, 
tion with other facts such as the conduct of as changed, by prescription, although the 
the land owner tending to show dedication: stream was diverted more than ten years be-
Jbid. fore the action was commenced, in the ab-

To establish a highway by prescription sence of evidence that defendant had express 
under this section the fact of adverse posses- notice, other than the mere use, that plain-
sion must be established by evidence dis- tiff's claim was adverse: Preston v. Hull, 77-
tinct from and independent of the use, and 309. 
by evidence that the party ag-ainst whom This section is applicable to a claim of a 
the claim of adverse user and possession is prescriptive right to continue a nuisance 
made had express notice of such user and based on the fact of the continuance of such 
claim of possession. I t is not enough to show nuisance for more than five years and such 
mere use even though the owner had actual prescriptive right will not be established by 
knowledge thereof: Oray v. Haas, 67 N. W., adverse possession or use alone: Churchill v. 
394. Burlington Water Co., 62 N. W., 646. 

Proof of use may show dedication as well This and the four following sections are 
as prescription, and where both were claimed taken from a statute in force in Massachu-
as showing a highway, held, that evidence setts and Rhode Island: Code Conors' Bep. 

of '73. 

SEC. 3006. L ight and air. Whoever has erected, or may erect, any 
house or other building near the land of another person, with window s over
looking such land, shall not, by the mere continuance of such windows, 
acquire any easement of light or air, so as to prevent the erection of any 
building on such land. [C. 73, § 2032.] 

SEC. 3006. Footway. No right of footway, except claimed in connec
tion with a right to pass with carriages, shall be acquired by prescription 
or adverse use for any length of urne. [C. 73, § 2033.] 

An advei*se possession which had ripened of this provision, held not to be affected 
into a perfect easement before the adoption thereby: Ague v. Seitsinger, 64 N. W., 836. 

SEC. 3007. Use terminated by notice. When any person is in the 
use of a way, privilege or other easement in the land of another, the owner 
of the land in such case may give notice in writing to the person claiming 
or using the way, privilege Ox* easement of his intention to dispute any 
right arising from such claim or use, which notice, when served and recorded 
as hereinafter provided, shall be an interruption of such use, and prevent 
the acquiring of any right thereto by the continuance thereof; which notice, 
signed by the owner of the land, his agent or guardian, may be served in 
the same manner as in a civil action, upon the party, his agent or guardian, 
if within this state, otherwise on the tenant or occupant, if there be any, 
and it, with the return thereof, shall be recorded within three months there
after in the recorder's office of the county in which the land is situated; and 
a certified copy of such record of said notice and the officer's return thereon 
shall be evidence of the notice and the service thereof. [0. 73, § 2034.] 

SEC. 3008. Effect of. When notice is given to prevent the acquisition 
of a right to a way or other easement, it shall be considered so far a dis 
turbance thereof as to enable the party claiming to bring an action for dis
turbing the same in order to try such right, and if the plaintiff in the action 
prevails, he shall recover costs. [0.73, § 2035.] 
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TITLE XV. 
OF TRADE AND COMMERCE. 

CHAPTER 1. 

OF WEIGHTS, MEASURES AND INSPECTION. 

S E C T I O N 3009 . Standard. The standard weights and measures now in 
charge of the secretary of state, furnished by the government of the United 
States, shall be the standard of weights and measures throughout the state. 
[C. 73 , § 2037.] 

S E C . 3010. L e n g t h and surface. The unit or standard measure of 
length and surface, from which all other measures of extension, whether 
they be lineal, superficial or solid, shall be derived and ascertained, shall be 
the standard yard now in possession of the secretary of state, furnished by 
the government of the United States. I t shall be divided into three equal 
parts called feet, and each foot into twelve equal par t s called inches, and for 
the measure of cloths and other commodities commonly sold by the yard, it 
may be divided into halves, quarters, eighths and sixteenths. The rod, pole 
or perch shall contain five and a half such yards, and the mile, one thousand 
seven hundred and sixty such yards. [C. 73 , §§ 2038-9.] 

S E C . 3011. Land measure . The acre for land measure shall be meas
ured horizontally and contain ten square chains, and be equivalent in area 
to a rectangle sixteen rods in length and ten in breadth, six hundred and 
forty such acres being contained in a square mile. The chain for measuring 
land shall be twenty-two yards long, and be divided into one hundred equal 
parts, called links. [C.73, §§ 2040-1.] 

S E C . 3012. "Weight. The units or standards of weight, from which all 
other weights shall be derived and ascertained, shall be the standard avoir
dupois and troy weights, as furnished this s tate by the United States. The 
avoirdupois pound, which bears to the troy pound the ratio of seven thousand 
to five thousand seven hundred and sixty, shall be divided into sixteen equal 
parts called ounces; the hundred weight shall consist of one hundred avoir
dupois pounds, and twenty hundred weight shall constitute a ton. The troy 
ounce shall be equal to the twelfth par t of a t roy pound. [C. 73 , §§ 2042-3.] 

S E C . 3G13. Liquids . The unit or standard measure of capacity for 
liquids, from which all other measures of liquids shall be derived and ascer
tained, shall be the standard gallon and its par ts , as furnished this s ta te by 
the government of the United States. The inch or gauge of cream shall be 
one-half of a standard gallon. The barrel shall be thirty-one and a half 
gallons, and two barrels shall constitute a hogshead. [21 G. A., ch. 50; C. 
7 3 , §§ 2044-5.] 

S E C . 3014. Substances not l iquids. The unit or standard measure of 
capacity for substances not liquids, from which all other measures of such 
substances shall be derived and ascertained, shall be the standard half-
bushel, furnished this state by the United States, and the peck, half-peck, 
quarter-peck, quart and pint measures, for measuring commodities not liquids, 
shall be derived from the half-bushel by successively dividing that measure 
by two. [C. 73 , §§ 2046-7.] 

S E C . 3015. Contracts—construction. All contracts hereafter made 
within this state for work to be done, or for anything to be sold or delivered, 
by weight or measure, shall be taken and construed according to the stand
ards of weight and measure hereby adopted as the standard of this state. 
[C.73, §2048.] 

67 
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Where a written contract for masonry not proper to show a custom that a perch 
work stipulated that it should be done at a should be reckoned at sixteen and one-half 
certain price "pe r perch," held, that it was cubic feet: Harris v. Butledge, 19-388. 

S E C . 3016. Bushe l b y -weight. A bushel of the respective articles 
hereafter mentioned will mean the amount of weight in this section specified: 

Wheat sixty pounds; 
Shelled corn fifty-six pounds; 
Corn in the cob seventy pounds; 
Eye fifty-six pounds; 
Oats thirty-two pounds; 
Barley forty-eight pounds; 
Potatoes sixty pounds; 
Beans sixty pounds; 
Bran twenty pounds; 
Clover seed sixty pounds; 
Timothy seed forty-five pounds; 
F lax seed fifty-six pounds; 
Hemp seed forty-four pounds; 
Buckwheat fifty-two pounds; 
Blue grass seed fourteen pounds; 
Castor beans forty-six pounds; 
Dried peaches thir ty-three pounds; 
Dried apples twenty-four pounds; 
Onions fifty-seven pounds; 
Salt fifty pounds; 
Stone coal eighty pounds; 
Charcoal twenty pounds; 
Coke thirty-eight pounds; 
Sweet potatoes forty-six pounds; 
Lime eighty pounds; 
Sand one hundred and thir ty pounds; 
Hungarian grass seed forty-eight pounds; 
Millet seed forty-eight pounds; 
Osage orange seed thirty-two pounds; 
Sorghum saccharatum seed thir ty pounds; 
Broom corn seed thirty pounds; 
Apples, peaches or quinces forty-eight pounds; 
Cherries, grapes, currants or gooseberries forty pounds; 
Strawberries, raspberries or b lackber r ies . . . thirty-two pounds. 

[18 G. A., ch. 21; 17 G. A., ch. 42; 16 G. A., chs. 52, 89; C.73, § 2049; R., §§ 
1778, 1781-4; C.'51, §940.] 

S E C . 3017. Mason w o r k or stone. The perch of mason work or stone 
consists of twenty-five feet cubic measure. [C.73, § 2050; R., § 1777; C ' 5 1 , 
§ 939.] 

Aside from statute the amount of a perch of the statute as to quantity control local 
is quite uncertain. The express provisions custom: Harris v. Butlédge, 19-388. 

S E C . 3018. H o p b o x e s . The standard size for all boxes used in packing 
hops shall be thirty-six inches long, eighteen inches wide, and twenty-three 
and. one-fourth inches deep, inside measurement. [C '73 , § 2051.] 

S E C . 3019. Superintendent . A superintendent of weights and measures 
for the state, who shall possess sufficient learning and mechanical skill to 
perform the duties of the office, shall be appointed by the governor from the 
board of professors of the university, who shall hold his office during the 
pleasure of the governor, and give a bond in the penal sum of five thousand 
dollars conditioned for the faithful discharge of his duties, which bond shall 
be filed with, and it with the sureties thereon approved by, the secretary of 
state. [C.73, §2052.] 

S E C . 3020 . Dut ies—orig inal standards. He shall have charge of the 
standards adopted, and keep them in the building furnished by the state, 
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from which they shall in no case be removed. He shall provide the several 
counties with such standards, balances, and other means of adjustment as 
may be ordered by them, and as often as once in ten years compare t he 
same with those in his possession, and have a general supervision of the 
weights and measures of the state. He shall procure and keep for the state 
a complete set of copies of the original s tandard of weights and measures, 
which shall be used for adjusting the county standards, and in no case shal l 
the original s tandards be used for any other purpose than the adjustment 
of this set of copies. He shall also procure such apparatus and fixtures as 
are necessary in the comparison and adjustment of county and town stand
ards. He shall cause to be impressed upon all s tandards of weights and 
measures furnished by him the word " Iowa," and such other devices as he 
shall direct for the particular county, city or town, and the county sealers 
shall see that, in addition to the above device, there is impressed on the 
town and city standards such other device as the board of supervisors shal l 
direct for them. [C.73, §§ 2053-5.] 

The state superintendent of weights and that he knows whether the weight is false 
measures may testify as to the falsity of a or not may testify as to that fact, his compe-
particular weight although he has not made tency to give such testimony being open to 
a comparison thereof with the standard investigation by cross-examination: State v. 
weight in his custody. A witness who states Frolick, 64 N. W., 204. 

S E C . 3021. D e l i v e r y to successor . When the superintendent shal l 
resign, be removed from office, or remove from Iowa City, or when any 
city, county or town sealer shall resign, be removed from office, or remove 
from the county, city or town in which he shall have been appointed or 
elected, the person so resigning, removed or removing shall deliver to his 
successor in office all the standard beams,. weights and measures in his pos
session. [C.73, § 2056.] 

S E C . 3022 . Sealer—duties. The board of supervisors of any county 
may, at any regular meeting, provide for obtaining from the state superin
tendent of weights and measures such standards of weights and measures as 
it may deem necessary for its county, and in case it orders such s tandards it 
shall appoint a county sealer of weights and measures, who shall hold his 
office during the pleasure of the board. The county sealer shal l t ake 
charge of the county standards and standard balances, and provide for their 
safe keeping, and provide cities and towns with such standard weights and 
measures and standard balances as may be wanting, and compare them with 
those in his possession as often as once every five years. [C. '73, §§ 2057-8.] 

S E C . 3 0 2 3 . Sealer for cit ies and t o w n s . A sealer of weights and 
measures may be appointed in any city or town by the council thereof, who 
shall hold his office during its pleasure, and it may obtain from the sealer of 
weights and measures of the proper county such standards of weights and 
measures as may be necessary; in case the board of supervisors of a county 
in which any city or town is situated has not obtained such standards, then 
its council may do so. Each sealer in cities and towns shall take charge of 
and provide for the safe keeping of the town or city standards, and see tha t 
the weights, measures, and all apparatus used for determining the quant i ty 
of commodities used throughout the town or city, which shall be brought to 
him for that purpose, agree with the standards in his possession. [C. '73, §§ 
2059-60.] 

S E C . 3024 . E x p e n s e s . All expenses directly incurred in furnishing the 
several counties, cities and towns with standards, or in comparing those tha t 
may be in their possession, shall be borne by them. [C. '73, § 2061.] 

S E C . 3025 . D e l i v e r y to successor—penalty . In case of the death of 
any sealer of weights and measures, his representatives shall deliver to his 
successor in office such beams, weights and measures, and, in case of refusal 
or neglect to do só, the successor in office may maintain an action against 
the person so refusing or neglecting, and recover for the use of such county, 
city or town double the value thereof, and in every such action in which 
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judgment shall be rendered for the plaintiff he shall recover double costs. 
[G. 73, §§ 2062-3.] 

SEC. 3026. Using false "weights or measures—comparison. If any 
person shall hereafter use any weights, measures, beams or other apparatus 
for determining quantity of commodities, which shall not be conformable 
to the standards of this state, in any counties whose standards have been 
obtained by the board of supervisors, or in any city or town after such 
standards have been obtained therein, whereby any person shall be injured 
or defrauded, he shall pay five dollars for each offense, to be collected by 
the county, city or town sealer, and shall be liable to the person defrauded 
in treble damages and costs. Every person keeping any store, grocery or 
other place for the sale or purchase of such commodities as are usually 
sold by weight or measure shall, once in each year, procure the weights 
and measures used by him to be compared with the standard herein pro
vided, and be subject to a penalty of five dollars for every neglect to 
comply with this provision, to be recovered by any one who shall prosecute 
therefor. [C. 73, § 2064.] 

SEC. 3027. Weighmasters of public scales. All persons keeping 
public scales, before entering upon their duties as weighmasters, shall be 
sworn, before some person having authority to administer oaths, to keep 
their scales correctly balanced, to make true weights, and to render a 
correct account to the person having weighing done. Every scale shall 
be a public one for the use of which a charge is made. [C. 73, § 2065.] 

SEC. 3028. Correct -weights—standard for testing. Weighmasters 
are required to make true weights and keep a correct register of all weigh
ing done by them, giving the amount of each weight, date thereof, and the 
name of the person or persons for whom done, and give, upon demand, to 
any person having weighing done, a certificate, showing the weight, date, 
and for whom weighed. Weighmasters or keepers of public scales kept 
for the purpose of weighing stock or grain shall keep a standard of weight, 
not less than fifty pounds avoirdupois, for the purpose of testing such 
scales, and at least once a month, or oftener, if requested, make a satis
factory test of the correctness thereof. [C.73, §§ 2066-7.] 

SEC. 3029. Penalty. Any weighmaster or keeper of public scales, vio
lating any of the provisions of the two preceding sections, shall be guilty 
of a misdemeanor, and fined in any sum not over twenty nor less than five 
dollars for each offense, and be liable to the person injured for all damages 
sustained. [C.73, § 2068.] 

SEC. 3030. Inspection of shingles and lumber. The board of super
visors of each county, as often as may be necessary, shall appoint one 
inspector of lumber and shingles, who shall have power to appoint one or 
more deputies, for whose conduct he shall be liable. [C. 73, § 2069 ; R., § 1906. ] 

SEC. 3031. Oath—bond. Before any inspector or deputy shall enter 
upon the duties of his office, he shall take an oath or affirmation that he will 
faithfully and impartially perform the duties required of him by law, and 
each inspector shall give bond, with sureties to be approved by the county 
auditor, in such sum as the board of supervisors may require, payable to 
the state, which shall be deposited with the treasurer of the county, condi
tioned for the faithful and impartial performance of his duties ; and any per
son who suffers injury by the incapacity, neglect or misconduct of such 
inspector or his deputy may recover damages therefor in an action on such 
bond, but such action shall be commenced within one year after the cause 
of action accrues. [C.73, §§ 2070-1; R., §§ 1907-8.] 

SEC. 3032. Duties—counterfeiting brand. The inspectors or their 
deputies, within their respective counties, shall inspect all lumber, boards 
and shingles, when applied to for that purpose, and, when inspected, stamp 
on the same, with branding irons made for that purpose, the name of the 
state and county where inspected, and the kind and quality of the article 
inspected, which iron shall be made and lettered as directed by the board 
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of supervisors, and every inspector shall make, in a book kept for that 
purpose, distinct entries of all articles inspected by him or his deputies, 
with the names of the persons for whom said articles were inspected; and 
any person who shall counterfeit said brands or marks, or either of them, 
shall be guilty of forgery, and be punished accordingly. [C.73, §§ 2072-3; 
R., §§ 1909, 1911.] 

SEC. 3033. Size of shingles—qualities of lumber. A shingle shall 
be sixteen inches in length, four inches wide, half an inch thick at the butt, 
clear of sap, designated as first and second quality, and each bundle branded 
with the quality and the name of the inspector. All lumber shall be divided 
into four qualities and designated as clear, first common, second common, 
and refusal. [C'73, § 2074; R., § 1912.] 

SEC. 3034. Compensation of superintendent. The salary of the 
superintendent of weights and measures shall be fifty dollars per annum. 
[C'73, §3763.] 

SEC. 3035. Compensation of sealer. Each sealer of weights and 
measures shall receive the following fees: 

1. Por sealing and marking every beam, ten cents; 
2. For sealing and marking measures of extension, at the rate of ten 

cents per yard, not to exceed fifty cents for any one measure; 
3. For sealing and marking every weight, five cents; 
4. For sealing and marking liquid and dry measures, five cents for each 

measure; 
5. He shall also be entitled to a reasonable compensation for making 

weights and measures conform to the standards in his possession. [C. '73, § 
3802.] 

SEC. 3036. Compensation of inspector. The inspector of lumber and 
shingles shall receive: 

1. For inspecting and measuring lumber, for each thousand feet, board 
measure, fifteen cents; 

2. For inspecting shingles, for each thousand, fifteen cents. [C. '73, § 
3803; R., § 1913.] 

CHAPTER 2. 

OF MONEY OF ACCOUNT AND INTEREST. 

SECTION 3037. How expressed. The money of account of this state 
is the dollar, cent and mill, and all public accounts, and the proceedings of 
all courts in relation to money, shall be kept and expressed in the above 
denominations. Demands expressed in money of another denomination 
shall not be affected by the provisions of this section, but in any action or 
proceeding based thereon it shall be reduced to and computed by the denomi
nations given. [C'73, §{j 2075-6; R., §§ 1785-6; C. '51, §§ 943-4.] 

SEC. 3038. Hate of interest. The rate of interest shall be six cents 
on the one hundred by the year in the following cases, unless the parties 
shall agree in writing for the payment of interest not exceeding eight cents 
on the hundred by the year: 

1. Money due by express contract; 
2. Money after the same becomes due; 
3. Money loaned; 
4. Money received to the use of another and retained beyond a reason

able time, without the owner's consent, express or implied; 
5. Money due on the settlement of accounts from the day the balance is 

ascertained; 
6. Money due upon open accounts after six months from the date of the 

last item; 
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7. Money due, or to become due, 
est, and no rate is stipulated. [23 ( 
C. '51, § 945.] 

When recoverable: Interest is chargea
ble upon all debts, unless exempted there
from by contract. When money is paid for 
the use of another, imposing an obligation 
upon the party who receives the benefit of 
the payment to reimburse the party paying, 
interest is recoverable from the date of the 
payment: Goodnow v. Litchfield, 63-275; Good-
now v. Wells, 67-654. 

When the payment exceeds the interest, 
calculate interest on the principal up to the 
date of payment, add this interest to the 
principal and then deduct the payment. If 
the payment falls short of the interest due, 
calculate the interest on the principal up to 
the time when the payments will exceed the 
interest due on the principal debt, and then 
deduct the payment, so as to avoid taking 
interest upon interest: Jiuner v. Dooliltle, 3 
G. Gr., 76. 

To recover interest on an account it should 
be averred in the declaration and specified 
in the bill of particulars: David v. Canard, 1 
G. Gr., 336. 

As to whether a debt due from a resident 
of a loyal state to a resident of a state in 
secession continued to draw interest while 
payment was rendered impossible by reason 
of the war, the court were equally divided: 
Griffith v. Lovell, 26-226. 

An attorney who receives money for his 
client, and neither puts it upon deposit nor 
keeps it ready for demand, but uses it as his 
own, will be chargeable with interest 
thereon: Mansfield v. Wilkerson, 26-482. 

Where money was paid into court to 
await its order, and there detained because 
of the erroneous order of the court, held, 
that the party finally found entitled thereto 
could not recover interest for the time of 
detention, it not appearing that the opposite 
party had not acted in good faith: Van Gor
don v. Ormsby, 60-510. 

Where it was agreed by the mortgagee 
that the mortgaged premises should be re-
conveyed to him in satisfaction of the mort
gage, and by fraud of the mortgagee's agent, 
and without wrong on the part of the mort
gagee, such reconveyance was made to the 
agent instead of to the mortgagee, held, that 
although the reconveyance was void and the 
mortgage still in force, yet the mortgagee 
could not recover interest subsequent to the 
date that the reconveyance was made: Hait 
v. Ensign, 61-724. 

In an action against a railway company 
for double damages for stock killed, it is 
error to allow interest in addition to the 
damages allowed: Brentner v. Chicago, M. & 
St. P. B. Co., 58-625. 

A debtor under a deed of trust was found 
to have assented to certain settlements made 
during the existence of the trust deed, by 
which settlements he allowed compound in
terest at short rests, and also certain attor
neys' fees, for the purpose of preventing a 
sale of the trust property at inopportune times 
and at a sacrifice. Held, that the debtor 
was not concluded by the settlements so 
made, but that he should be charged with 

srhere there is a contract to pay inter-
-. A., ch. 40; C.73, § 2077; R., § 1787; 

simple interest compounded only according 
to the legal rule at each payment exceed
ing the interest then due: Fockler v. Beach, 
32-187. 

As the consideration of a note, illegal in
terest, unlike usury, cannot be urged 
against an innocent assignee before matur
ity: Burrows v. Cook, 17-436. 

Where damages result from breach of a 
contract of bailment, the value of property 
lost becomes an indebtedness from the day 
of the loss, and interest is recoverable there
on: Mote v. Chicago & N. W. B. Co., 27-22. 

This is so where the amount of damages 
is capable of exact computation, as in the 
case of destruction of grain of a certain 
grade and quality: Arthur v. Chicago, B. I. 
& P. B. Co., 61-648. 

Where notes had been given for the 
purchase price of personal property and had 
passed out of the possession of the vendor, 
held, that the rate of interest to be allowed 
on a sum recovered for breach of warranty 
in such sale was that borne by the notes: 
Pitsinowsky v. Beardsley, 37-9. 

Interest is a common and legitimate ele
ment of damage, and, in the absence of proof 
to the contrary, it will be presumed that the 
jury took it into consideration in computing 
the damages resulting from false representa
tions in the sale of real estate as to its loca
tion and quality, when the fact of such false 
representations is set up by defendant as a 
counter-claim in the foreclosure of a pur
chase-money mortgage: McNally v. Shobe, 
22-49. 

In an action for unliquidated damages, 
interest should not be allowed eo nomine and 
assessed as a part of the damage but may 
be considered as an element of damage un-' 
der the rule which permits its allowance in 
order to arrive at that which will be a just 
and lawful compensation for the injury sus
tained: Bichmond v. Dubuque & S. C. B. Co., 
33-422, 502. 

While the jury in assessing damages in 
an action for injury to property caused by 
negligence of a railway company may include 
interest in their verdict, it is error in the 
court to render judgment for an amount ad
ditional to the verdict for the purpose of in
cluding interest: Garrett v. Chicago & N. W. 
B. Co., 36-121. 

Interest upon interest: Where the inter
est upon a note is made payable annually, 
each installment of interest will draw inter
est at six per cent, from the time it is pay
able: Mann v. Cross, 9-327; Preston v. Walker, 
26-205; Burrows v. Btryker, 47-477; White v. 
Savery, 50-515. 

If the interest is not made payable annu
ally or at a specified time it will not draw 
interest even from the time of the maturity 
of the principal: Aspinwall v. Blake, 25-319. 

The parties may, by contract, stipulate 
that interest which is made payable annual
ly, quarterly or otherwise, shall bear inter
est at the lawful rate from the time it is 
due: Bagan v. Day, 46-239. 

A contract providing for interest at the 
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lawful rate payable semi-annually, and that 
the semi-annual installments of interest 
should draw interest at that rate after they 
become due, held not usurious: Hawley v. 
Howell 60-79. 

Interest upon annual installments of in
terest may be collected under the decisions 
of this state, and it matters not that the con
tract itself was made under the laws of a 
state where interest on installments of in
terest was not allowed or collectible: Bur
rows v. Stryker, 47-477. 

Bate: Parties may agree orally to pay a 
higher rate than six per cent., and where 
this is done and the amount afterwards 
ascertained and an obligation in writing 
given therefor, such obligation may be en
forced between the parties, and if valid as 
to them no one else can complain: First 
Nat. Bank v. Fenn, 75-221. 

And in such case the parol promise to 
pay is a sufficient consideration for the 
written obligation: Ibid. 

A note providing for interest at a speci
fied rate per annum from date draws inter
est at that rate after as well as before matur
ity: Hand v. Armstrong, 18-324; Lucas v. 
Pichel, 20-490. 

Where it was provided in a contract that 
a sum of money advanced and invested in 
behalf of one party by the other should be 
repaid within one year with interest there
on, held, that upon a subsequent waiver of 
the provisions of the contract requiring re
payment to be made within a year, the sum 
of money advanced continued to draw inter
est at the same rate until repaid: Warren v. 
Ewing, 34-168. 

Where a partv holding a bond for a deed 
accepted, in conditional payment of the pur
chase money provided for therein, obliga
tions of third parties which were not paid, 
and afterwards brought suit against the 
other party to the bond to recover the 
amount thus remaining unpaid, held, that he 
might thus recover the rate of interest stip
ulated in the bond: Huse v. McDaniel, 33-
406. 

School orders, after presentation for pay
ment, draw interest at six per cent, as here 
provided, and the board cannot make a con
tract by which they shall draw a higher rate: 
Phélps v. District T'p, 90-53. 

Where a note stipulated that if interest 
was not paid annually the same should be
come a part of the principal and bear the 
same rate of interest, and the mortgage con
tained the condition that if default should 
be made in the payment of the sums of money 
specified therein or any part thereof, prin
cipal or interest, then the whole amount of 
the indebtedness should become due, held, 
that payment of annual interest was not re
quired, and that the whole amount of the 
indebtedness did not become due on failure 
to pay such interest annually: Wood v. Whis-
ler, 67-676. 

In an action on a bond to indemnify an 
officer for a levy of an execution upon prop
erty claimed by a third person, the measure 
of liability is the value of the interest of 
claimant in the property at the tie them 
damages are paid, and the judgment should 

therefore bear the rate of interest borne by 
notes secured by mortgages upon the chat
tels sold: Band v. Barrett, 66-731. 

Contract in writ ing: Although the con
tract to pay more than six per cent, is required 
to be in writing, yet an oral contract for a 
higher rate will not be usurious if not for 
more than the legal contract rate and may 
be enforced to the extent of six per cent.: 
Brockway v. Holler, 57-368: Brown v. Cass 
County Bank, 86-527. 

When commences to run: When money 
is paid for the use of another, imposing an 
obligation upon the party who receives the 
benefit of the payment to reimburse the 
party paying, interest from the date of the 
payment is recoverable: Ooodnoio v. Litch
field, 63-275; Goodnow v. Wells, 67-654. 

When county warrants or orders are 
drawn with words of limitation as to pay
ment, interest is allowed thereon from date; 
but if payable out of a particular fund not 
otherwise appropriated, interest will not 
commence to run until after such fund shall 
be exhausted: Brown v. Johnson County, 1 G. 
Gr., 486. 

A note providing for " ten per cent, inter
est if not paid when due" draws interest 
from date if not paid at maturity: Parvin v. 
Hoopes, Mor., 294. 

Where a promissory note provided for 
interest " t o be paid annually," with a fur
ther stipulation that ' ' on failure to pay said 
interest when due the same shall become 
part of the principal and draw interest ac
cordingly, "held, that installments of annual 
interest became due at the end of each year, 
and that the maker did not have the option 
either to pay annual installments or to per
mit them to continue at the same rate of 
interest as the principal until the maturity 
of the note: Carter v. Carter, 76-474. 

The custom of a creditor, known and ac
quiesced in by the debtor, to charge interest 
on accounts after the end of the year, may be 
shown as evidence of an agreement to pay in
terest: Veiths v. Hagge, 8-163, 182. 

The custom of banks that interest shall be 
charged on balances due the bank from the 
dates of monthly settlements will be upheld 
where known to the debtor, and such compu
tation will not be objectionable on the ground 
of allowing compound interest, even though 
the interest on the previous balance is car
ried into the next month's account: Isettv. 
Oglevie, 9-313. 

While it may be that the presentation of 
an account showing a balance due to which 
the person charged makes no objection will 
raise a presumption of its liquidation, and 
that interest thereon will be chargeable 
afterwards, yet continuous dealings repre
sented in one account cannot be divided into 
separate accounts, which will be presumed 
liquidated simply by presenting bills of items 
covering parts of the transaction so that in
terest will run on the balance of such sepa
rate bills: Raymond v. Williams, 40-117. 

A party entitled to receive a portion of 
the proceeds of sales would doubtless be en
titled to interest on the various sums from 
the time they came into the hands of de
fendant or his agents; but where such times 
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are not shown, interest can only be allowed 
irom the time of the commencement of the 
suit: Hubenthal v. Kennedy, 76-707. 

Where a contract of sale provided for 
payment partly by cash on delivery and 
partly by note, with a stipulation that the 
balance (for which the note was to be given) 
should be payable in six months with inter
est at a higher rate than six per cent, after 
maturity, tield, that no note having been 
given, plaintiff suing for balance of purchase 
price was entitled to interest from the end of 
the six months at the rate stipulated in the 
contract upon the portion which should have 
been paid in cash as well as upon the portion 
for which a note should have been given: 
Bradley v. Palen, 78-126. 

In a controversy between a chattel mort
gagee and creditors of the mortgagor claim
ing a mortgage to be invalid, held, that upon 
the allowance to the mortgagee of the 
amount of his claim, he was not entitled to 
reco er interest subsequent to the date of 
the garnishment: Southern White-Lead Co. v. 
Haas, 76-432. 

Where certain mortgages provided for 
interest, and payment was delayed by de
fendant's resistance to the claim, held, that 
interest was properly allowed: Stickney v. 
Stickney, 77-699. 

For labor performed: In an action for 
money due on contract or for labor performed 
the amount should draw interest from the fil
ing of the petition: Swails v. Cissna, 61-693. 

SEC. 3039. On judgments and decrees. Interest shall be allowed on 
all money due on judgments and decrees of courts at the rate of six cents on 
the hundred by the year, unless a different rate is fixed by the contract 
on which the judgment or decree is rendered, in which case the judgment 
or decree shall draw interest at the rate expressed in the contract, not 
exceeding eight cents on the hundred by the year, which rate must be 
expressed in the judgmentor decree. [C.73, § £078; R., § 1789; C'51, § 946.] 

ment to pay any particular rate: Myers v. I t is necessary that the rate of interest 
be "expressed in the contract " in order to 
authorize a judgment bearing a greater rate 
of interest than six per cent. ; therefore, held, 
that, although, as it seems, coupons made in 
Iowa but payable in New York, in which no 
rate of interest is specified, would draw in
terest from maturity at seven per cent, (the 
rate in the latter state), yet a judgment in 
Iowa upon such coupons could only draw in
terest at the rate of six per cent. : Bogers v. 
Lee County, 1 Dillon, 529. 

Judgment on a contract stipulating for 
the payment of interest will draw interest at 
the same rate as that stipulated in the con
tract: Wilson v. King, Mor., 106. 

But so far as the judgment covers inter
est only, in the absence oí any agreement in 
the contract that interest shall draw inter
est, the judgment will draw interest only at 
six per cent. : Burkhardt v. Sappington, 1. G. 
Gr., 66. 

A higher rate than six per cent, should 
not be allowed upon a judgment where the 
contract specifies no rate: Ëasley v. Bedpath, 
9-300. 

Where a member of a partnership which 
had previously been dissolved paid a portion 
of a judgment against a partnership which 
the other partner, by the terms of the dis
solution, was bound to pay, and then sought 
to recover from such other partner the 
amount so paid, held, that the rate of inter
est to be allowed was not the rate drawn by 
the judgment paid, but merely the legal 
rate, there being no evidence of an agree-

Smith, 15-181. 
Unless a different rate of interest is ex

pressed in the judgment or the decree, but 
six per cent, can be collected thereon, al
though the contract on which the judgment 
is rendered bears a higher rate. If the fail
ure to express the higher rate of interest in 
the judgment is owing to mistake or over
sight of the clerk, the judgment may be cor
rected in that respect by timely and proper 
proceedings. But after the amount of judg
ment with six per cent, interest thereon has 
been paid, the judgment cannot be enforced 
for an additional amount against the prop
erty upon which it was a lien: Bice v. Hul-
bert, 67-724. 

Prima facie the rate of interest upon a 
foreign judgment is governed by the law of 
this state. If it is claimed that the rate of 
interest is different in the state in which the 
judgment is rendered that fact must be 
averred and proved: Crafts v. Clark, 38-237. 

It is incompetent for the court to allow a 
higher rate than six per cent., even as dam
ages on a money demand, unless the parties 
otherwise agree in writing: Vennum v. Gfreg-
ory, 21-326. 

Where the jury are directed to allow in
terest, without any instruction as to the 
amount, it will be presumed that they un
derstand that interest is to be allowed at six 
per cent. : Davis v. Walter, 70-465. 

Affidavits of jurors are receivable to show 
whether or not the jury included interest in 
their verdict: Swails v. Cissna, 61-693. 

SEC. 3040. Illegal rate prohibited. No person shall, directly or 
indirectly, receive in money or in any other thing, or in any manner, any 
greater sum or value for the loan of money, or upon contract founded 
upon any sale or loan of real or personal property, than is in this chapter 
prescribed. [C'73, § 2079; R., § 1790.] 

In contracts of sale: This section applies 
not only to contracts for loans, but also to 
any contract of purchase or sale of property 

where an unlawful rate of interest is pro
vided for: Callanan v. Shaw, 24-441. 

But a party may lawfully sell on time for 
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a larger sum than his cash price, with law
ful interest thereon to the time of payment, 
would amount to; therefore, held, that a sale 
of sheep for a sum to be paid at a future day, 
wherein it was ag'reed to pay annually two 
pounds of wool per sheep until time of pay
ment (the value of the wool being greater 
than legal interest on the sum to be paid), 
was not usurious, in the absence of any 
showing that there was any intention to 
evade the usury law: First Nat. Bank v. 
Owen, 23-185; Gilmore v. Ferguson, 28-220. 

Assuming debt: The contract by a party 
who assumes the debt of another and him
self becomes the debtor, to pay illegal in
terest, constitutes usury: Heffner v. Brownell, 
82-104. 

Penal: The law of usury is in its nature 
penal, and is therefore to be strictly con
strued: Dickerman v. Day, 31-444. 

Intent: Where there is no evidence of 
an intent or agreement to contract for usuri
ous interest, a jury would not be justified in 
finding usury: Jones v. Berryhill, 25-289. 

Sale of commercial paper: Statutes 
against usury are aimed against the receiv
ing or contracting to receive a greater rate 
of interest than authorized upon a loan or 
forbearance of money, and do not apply to 
the sale of a note or any other vendible com
modity which may, in good faith, be sold or 
transferred for any price fixed by agree
ment of the parties. Where the contract is 
neither a loan nor a contract for extension 
of time on a note already due, but a sale of 
commercial paper without any corrupt or 
unlawful intent, it cannot be held usurious 
simply because the paper is an accommoda
tion note: Dickerman v. Day, 31-444. 

Purchase and repurchase of realty: 
Where land was purchased by A. without 
any previous agreement to hold it for B., 
and afterwards A. agreed to sell it to B. at 
an agreed time for an amount which was 
more than the purchase price with the legal 
rate of interest, held, that such a contract of 
sale would not amount to usury: Casady v. 
Scallen, 15-93. 

Contract to reconvey: Where an abso
lute conveyance was made as security and the 
grantee executed an agreement to reconvey 
on payment of the debt at maturity, held, that 
an indorsement on the contract by which the 
grantee agreed to receive payment at thirty-
seven and one-half per cent, on the face of 
the bond from its date to time of payment, 
without any other evidence or explanation, 
though both parties were witnesses, would 
not raise the presumption of usury: Brush v. 
Peterson, 54-243. 

A bona fide purchaser of a note or bond 
may take it at any rate of discount without 
violating the statute of usury, but if the note 
is made tobe negotiated, and the intention is 
to arrange the transaction so as to place the 
subsequent transferee who has knowledge in 
the position of an innocent holder, and thus 
avoid the statute of usury, the payee giving 
no consideration and being a mere go-be
tween, the contract will be deemed usurious 
if the amount of the discount is greater than 
lawful interest, and is taken for the purpose 
of usury: Nichols v. Levins, 15-362. 

Under particular facts, held, that a deed 
absolute in form was intended as a mortgage 
and included usurious interest: Johnson v. 
Smith, 39-549. 

Evidence in an action in which usury was 
set up held not sufficient to sustain the spe
cific findings of the jury: First Nat. Bank v. 
Elliott, 54-419. 

Under particular facts, held, that a note 
given for overdrafts in plaintiff's bank did 
not include usury: First Nat. Bank v. Moore, 
83-740. 

Where usury exacted by a national bank 
in violation of the federal statute is included 
in a note taken by such bank for overdrafts, 
the maker of the note cannot, by way of coun
ter-claim, recover the penalty imposed by 
such statute, the action provided for being 
by separate suit to recover such penalty: 
Ibid. 

Under the circumstances of a particular 
case, held, that it appeared that certain notes 
were given for usury, and recovery thereon 
was therefore denied: Seekel v. Norman, 78-
254. 

Where it was stipulated in a contract to 
build a house for a specified sum for which 
notes were given, payable at different times, 
and it was further agreed that in case the 
maker of the notes died within ten years and 
had paid all of the notes due at the date of his 
death, then the payee should surrender and 
cancel all the notes unpaid, held, that such 
stipulation did not render the notes usurious: 
Missouri, K. é T. Trust Co. v. Oanlt, 62 N. 
W., 794. 

Exchange: The charging of exchange in 
addition to the legal interest in discounting 
foreign bills of exchange is not usury unless 
resorted to for the purpose of covering up a 
usurious transaction, but it is otherwise as to 
domestic bills: Burroxos v. Cook, 17-436. 

Additional loan: Where a party, in order 
to raise an additional loan of money, agreed 
that if the person who already held his note 
and mortgage for a certain sum would sell 
it and then take another loan under a mort
gage for a similar amount, the bearer would 
repay him whatever discount he was com
pelled to suffer in selling the first note and 
mortgage, held, that such a transaction was 
not usurious: Comstock v. Wilder, 61-274. 

Usurious balance: A note given in pay
ment of a balance due on a usurious note is 
itself usurious: National Bank v. Eyre, 52-
114; Callanan v. Shaw, 24-441; Garth v. Cooper, 
12-364. 

Extension of time: Where the maker of 
a note drawing lawful interest after matur
ity desired an extension of time, which was 
granted for a definite period upon the exe
cution of a note, in addition to the lawful 
per cent, embraced in the original note, as 
consideration for the extension of time, it 
was held that the note given in extension 
was usurious: Ferrier v. ScoWs Adm'rs, 17-
578. 

The extension of time of a loan is a loan 
within the meaning of the usury laws, and a 
new note given by the surety to obtain an 
extension of time on the original undertak
ing would be usurious: Kendig v. Linn, 47-62. 

An agreement after the maturity of the 
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note to pay more than a legal rate of in
terest for forbearance does not, alone, affect 
the note, but such contract itself is usurious, 
and anything applied thereon will be applied 
as a general payment on the note: Mallett v. 
Stone, 17-64. 

Partial revival: Where a usurious in
debtedness has been paid in full and dis
charged, notes subsequently given in partial 
revival of such indebtedness will not be 
usurious: Hoopes v. Ferguson, 57-39. 

Note including usurious interest: Facts 
in a particular case, held sufficient to show 
that the maker of a note bearing the high
est legal rate executed and delivered the 
same in consideration of a loan of a less 
amount of money, and that the transaction 
was therefore usurious: Goodhue v. Teetshorn, 
65-403. 

The fact that notes were dated and bore 
interest from a time preceding the receipt of 
the money thereon by the mortgagor will 
not be sufficient to show usury, it appearing 
that the date of the notes corresponded to the 
time of negotiating and making the loan, 
and it not appearing what was the cause of 
the delay in paying the money nor that there 
was any corrupt agreement: Waterman v. 
Baldwin, 68-255. 

Eenewed promise: Where a note is given 
for money advanced, to be used in the re
purchase of property, which has been sold 
under a mortgagecovering usurious interest, 
and the property has been bought in by the 
mortgagee, the note is subject to the defense 
of usury: Switz v. Platts, 15-298. 

Where the plaintiffs purchased a usurious 
note, and subsequently the defendant, who 
was the maker, promised plaintiffs to pay the 
same, held, that such promise did not estop 
the maker from setting up the defense of 
usury in an action on a promise to pay the 
note, plaintiffs having parted with nothing 
on the strength of the promise: Allison v. 
Barrett, 16-278. 

Transfer from old to new firm: Where 
there was a change in the membership of a 
firm and a settlement made of plaintiff's ac
count, which was transferred to the new 
set of books, and paid by the new to the old 
firm, it was held that this did not affect the 
question of usury between the parties prior 
to the change: Burrows v. Cook, 17^36. 

Money borrowed to pay usury: If A. 
executes a security to B., for the purpose of 
raising money to pay C. a usurious debt, B. 
will not be affected by the question of usury. 
Nor would the case be altered by an agree
ment between A., B. and C , that in case the 
paper is not sold, B. shall retain it as evi
dence of that amount of indebtedness to C: 
Ibid. 

If money be borrowed to pay off a usuri
ous debt, the lender, even if with notice, is 
not affected with usury in the original debt: 
Wendlebone v. Parks, 18-546; Mason v. Searles, 
56-532; Cottrell v. Southwick, 71-50. 

Where the promisor in a usurious con
tract makes it the consideration of a new 
contract with a third party, not party to the 
original contract or to the usury paid or re
served, if the new contract is not a contriv
ance to evade the statutes against usury, it 

will not be illegal or usurious: Call v. Palmer, 
116 U. S., 98. 

Where the maker of a usurious note, 
which was secured by a deed of trust, bor
rowed money of a third person to pay the 
same, and, instead of executing new securi
ties for the money so borrowed, caused the 
note to be transferred by the payee to the 
lender as evidence and security of the new 
debt, held, that the note was not tainted 
with usury in the hands of the second 
holder: Ibid. 

An instruction in regard to any scheme, 
artifice or device to conceal usury, and also 
that, if the note in question was made paya
ble to plaintiff to enable the party who acted 
as plaintiff's agent to exact more than a 
legal rate of interest, it was usurious, held 
proper. But held, that, where the money 
borrowed from plaintiff was used in paying 
off an indebtedness to another, the existence 
of usury in the debt paid would not render 
the note to plaintiff usurious, even though 
the agent of plaintiff in the transaction 
knew of the usury in the debt paid: Trim
ble v. Thorson, 80-246. 

The fact that the payee of a note knows 
that the money for which it is given is to be 
used in the payment of usury to a third per
son does not render the note usurious in his 
hands: Brown v. Cass County Bank, 86-527. 

Nor does the fact that the money bor
rowed from a bank on a note and passed to 
the credit of the borrower is used in pay
ing usury in other transactions with the 
bank subject such note to a deduction of the 
amount of the usurious note paid: Ibid. 

One will not be chargeable with usury in 
loaning money to be used in a separate and 
independent transaction in which usury is 
involved: France v. Smith, 87-552. 

Attorneys' fees: A stipulation for rea
sonable attorneys' fees, to be taxed up as a 
part of the costs in case of suit, does not con
stitute usury: Nelson v. Everett, 29-184; 
Weatherby v. Smith, 30-131. 

Commissions to agent: The act of an 
agent for a loan in exacting a commission 
for himself beyond the legal rate of interest, 
without authority or consent of his princi
pal, will not render the loan usurious: Gokey 
v. Knapp, 44-32; Brigham v. Myers, 51-397. 

But a party making a loan to another in 
person cannot, under the name of commis
sion, exact more than a legal rate of inter
est: Pond v. Waterloo Agi. Works, 50-596. 

Where a party retained S21 out of a loan 
of $700, taking notes therefor bearing the 
highest rate of interest, held, that the con
tract was usurious: Lombard v. Gregory, 81-
569. 

Under the facts in a particular case, held, 
that a note in suit did not appear to be given 
for usurious interest, but for advances and 
commissions to maker's agent, and was not 
therefore usurious: Wyllis v. Ault, 46-46. 

Where a person loans money for another 
party, retaining a sum in addition to legal 
interest for his own services, the transaction 
is not usurious. But where a person con
tracts with the debtor to pay interest coming 
due on such loan, and takes notes in excess 
of the amount of interest so paid and legal 
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interest thereon, the transaction is usurious, 
and the additional amount cannot be con
sidered as commission: White v. Lucas, 46-
319. 

A commission paid or agreed to be paid 
to an uninterested party acting as agent for 
both parties in a negotiation of a loan and 
without the knowledge of the lender will 
not affect the lender with usury: Richards v. 
Purdy, 90-502. 

The payment of the lender's traveling 
expenses in going to view the property of
fered as security will not constitute usury: 
Smith v. Wolf, 55-555. 

The fact that the agent of the lender di
vides the commission received by him in 
excess of the legal interest with the agents 
of the borrower will not constitute usury: 
Dickey v. Brown, 56-426. 

Where the plaintiff negotiated the loan 
in person, and under the guise of commis
sion exacted more than the legal rate of 
interest, held, that he was chargeable with 
usury: Pond v. Waterloo Agi. Works, 50-596. 

Facts in a particular case considered, and 
held not to show usury in connection with the 
payment of commission to a loan agency: 
Hawley v. Howell, 60-79. 

TJsury by agent; principal's knowl
edge: When an agent who is authorized by 
his principal to lend money for lawful inter
est exacts more than the legal rate without 
the authority or knowledge of his principal, 
the loan is not thereby rendered usurious. 
It is immaterial in such a case whether the 
agent discloses his authority or not: Call v. 
Palmer, 116 U. S., 98. 

Where a charge is made by the agent for 
his own benefit, in excess of the authorized 
rate of interest, the transaction is not tainted 
with usury, if the principal did not authorize 
the charge, and the fact that such charge is 
made by the agent will not give rise to the 
presumption of usury, but the burden rests 
on the borrower to show that the charge 
was authorized by the principal: Greenfield 
v. Monaghan, 85-211. 

Where the agent is the husband of the 
principal, although knowledge on the part 
of the wife would perhaps be assumed on 
slighter evidence than in other cases, yet 
the same rule is applicable, and knowledge 
on her part will not be presumed without 
evidence: Brigham v. Myers, 51-397. 

The facts in a particular case held not suf
ficient to show that the party with whom the 
usurious transaction was had was the agent 
of the party whose money was loaned: Wei-
ser v. McKay, 51-417. 

Where a note for borrowed money is 
given to an agent without knowledge of the 
agency, but supposing the agent to be the 
lender, it will be usurious if it includes illegal 
interest, although it might not be usurious 
between the borrower and the principal if 
the principal had been disclosed: Erickson 
v. Bell, 53-627. 

Where the borrower believes that the 
person from whom money is obtained is the 
principal in the transaction, although he is 
in fact only the agent, the defense of usury 
may be interposed against the real principal 
to the same extent that it might have been 

interposed against the agent if he had been 
principal: Glick v. Bramer, 78-568. 

Where the borrower knows that the per
son from whom he secures the money is act
ing as agent, and that he is exacting a com
mission for making the loan for him, such 
commission will not constitute usury: Am-
merman v. Boss, 84-359. 

If the loan is made by one acting as agent 
without authority, but is ratified, the princi
pal is chargeable with usury therein: Trimble 
v. Thorson, 80-246. 

Gold premium: A note and mortgage 
given for a loan of gold coin, in which a 
greater per cent, premium was allowed for 
gold than its market value, held, under the 
circumstances, to have been a cloak for usu
ry: Austin v. Walker, 45-527. 

Agreement to pay more than debt: A 
transaction in a particular case by which one 
party redeemed certain property from sale 
and gave title bond to the wife of the origi
nal owner, held to be in the nature of a loan, 
and that the amount mentioned in the title 
bond being greater than the amount paid in 
redemption with the legal interest, the trans
action was usurious: Wormley v. Hamburg, 
46-144. 

Penalty for non-payment: A note pro
viding for an illegal rate of interest from and 
after the maturity of the indebtedness is not 
usurious: Wight v. Shuck, Mor., 425; Shuck 
v. Wight, 1 G. Gr., 128; Gower v. Carter, 3-
244: Wilson v. Bean, 10-432; Conrad v. Gib
bon, 29-120. 

But in such cases the court will not allow 
a recovery, either by way of penalty or liq
uidated damages, for more than the legal 
rate of interest for failure to pay when due: 
Gower v. Carter, 3-244; Vennum v Gregory, 
21-326. 

A provision in a note that, if not paid 
when due, theprincipal shall draw the high
est lawful rate from date, will not constitute 
usury unless it be shown that interest is in
cluded in the face of the note. But if inter
est is so included, the parties will not be al
lowed, by thus liquidating the damages for 
the mere non-payment of money, to evade 
the usury law: Fisher v. Anderson, 25-28. 

As to interest on premium in building 
association, see notes to \ 1898. 

As to interest on interest, see notes to ü 
3038. 

Purging usury: A usurious contract may 
be purged of usury by the parties to it: Kas-
sing v. Ordway, 69 N. W., 1013. 

Before petitioner in a court of equity can 
obtain relief upon a contract including usury 
he must aver and show a willingness to 
abandon the usurious part of the contract: 
PJielps v. Pierson, 1 G. Gr., 121. 

If by consent of both parties to a usurious 
contract the unlawful interest already paid 
is refunded with the agreement that there
after lawful interest only shall be charged, 
the contract is thereby purged of usury: 
Phillips v. Columbus City Building Ass'n, 53-
719. 

The word contract, as use'd in this section, 
refers to the entire transaction in which 
usurious interest has been reserved. The 
substitution of one contract for another, or 
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the substitution of a new note for the old 
one, will not purge the usury: Smith v. Coop
ers, 9-376; Campbell v. McHurg, 9-354. 

However it may be covered by changes 
and substitutions, if usury be found to exist 
in the contract, directly or indirectly, its 
taint continues and affects all the parts 
through which it runs. The substitution of 
one contract for another, or the taking of a 
new note for an old one, will not purge it: 
Garth v. Cooper, 12-364. 

If it satisfactorily appears that the par
ties at the time of making the second note 
intended to purge the contract of its usurious 
taint, and to so reform and correct it that 
no part of the original illegal consideration 
entered into the new note, 3uch now note 
will not be affected by the previous usury; 
but if it is designed merely to cover up the 
usury the taint attaches to it: Ibid. 

Consent of debtor: A contract may be 
purged of usury only by making substan
tially a new contract with, the consent of the 
debtor. The indorsement of usurious inter
est on the note as a payment, without the 
assent of the debtor, will not have that effect: 
National Bank v. Eyre, 52-114. 

Usurious payments: Usurious interest 
voluntarily paid cannot be recovered back: 
Nichols v. Skeel, 12-300; Quinn v. Boynton, 
40-304. 

Where there is no contract for an illegal 
rate of interest the mere receiving of such 
interest will not render the contract itself 
usurious, but the receiving of the usurious 
interest is itself unlawful, and the amount so 
received will be presumed to be applied to 
the payment of the debt and legal interest 
thereon: Sexton v. Murdoch, 36-516. 

Whether, after the lapse of two years 
from the payment of usurious interest, an ac
tion can be maintained to recover it back, or 
an application thereof to the extinguishment 
of the principal debt can be enforced, qucere: 
National Bank v. Eyre, 52-114. 

If money is paid on a usurious indebted
ness it shall be applied on the discharge of 
what the debtor was owing legally, and not 
that which (so to speak) he was owing il
legally. Therefore, where it appears in a 
usurious transaction that there has been a re
newal of notes, in which interest was in-
cluded,and also that at the time separate notes 
were given for usurious interest, all the pay
ments will be applied to the extinguishment 
of the legal indebtedness: Smith v. Coopers, 
9-376. 

Usury once paid cannot be recovered 
back. If two notes are given in separate 
transactions, both usurious, and one is paid, 
the unlawful interest thus paid cannot be 
sot up in an action on the note remaining 
unpaid: Phillips v. Gephart, 53-396. 

A note given in payment of a balance 
due on a usurious note is itself usurious, for 
the debtor has the right to have all the pay
ments made on the original note in dis
charge of usurious interest applied upon the 
principal: National Bank v. Êyre, 52-114; Cal-
lanan v. Shaw, 24-441; Garth v. Cooper, 12-364. 

Where deposits were made from time to 
time by a debtor with his cretitor, such 
creditor being a bank which held his notes, 

and from time to time balances were struck 
and new notes were given, usurious interest 
being included in the computation, held, 
that the deposits must be regarded, in the 
absence of evidence to the contrary, as hav
ing been applied pro rata upon interest and 
principal, notwithstanding the entry upon 
the books of the bank showing application 
of such payments to the extinguishment 
of the interest: Kinserv. Farmers' Nat. Bank, 
58-728. 

Usurious interest paid on a note after
wards put in judgment cannot subsequently 
be applied as payment on other notes. In 
the absence of collusion or attempt to cover 
usury a judgment is conclusive between 
parties and privies: Philips v. Gephart, 53-
396. 

Where usurious indebtedness has been 
paid in full and discharged, notes subse
quently given in partial revival of such in
debtedness will not be usurious: Hoopes v. 
Ferguson, 57-39. 

If, after payment of the valid portion of 
the indebtedness, a note is given, which in
cludes usurious interest, such note does not 
represent any legal indebtedness. If the 
other notes were given for the purchase 
price of real property, the purchaser will 
be entitled to a conveyance of the property 
without payment of the note given solely 
for usurious interest: Knight v. Judd, 34-483. 

Conflict of laws: Where a contract is 
made in one state to be performed in an
other, the interest will be computed accord
ing to the law of the place of performance, 
but the parties may stipulate that interest 
shall be calculated according to the laws of 
the place where the contract is made: But
ters v. Olds, 11-1. 

In such cases the parties may adopt the rule 
of either state as to interest; and where the 
note was executed in one state, to be per
formed in another, and the maker resided 
in still another state, and the property 
pledged as security was there situated, held, 
that the law of that state might be adopted 
as to interest, provided such provision was 
not resorted to merely as a means of evad
ing the usury law: Arnold v. Potter, 22-194. 

While the courts of this state will not en
force the penal statutes of another state, yet 
where a contract made with reference to the 
laws of another state is usurious there, the 
forfeiture provided by such laws will be en
forced: Ibid. 

A note executed and dated in Missouri, 
but delivered and the consideration thereof 
received in Iowa, is an Iowa contract and 
subject to the Iowa law of usury: Hart v. 
Wills, 52-56. 

Where a resident of Iowa negotiated a 
loan in Massachusetts from a resident 
thereof, executing a promissory note dated 
in Iowa and payable in New Yoi'k, securing 
the same by a trust deed on real estate in 
Iowa to a trustee there resident, held, that 
if the parties in good faith, without intend
ing to evade the usury laws, stipulated for 
the rate of interest allowable in Iowa, 
although greater than the legal rate in 
Massachusetts or New York, the contract 
should be enforced: Arnold v. Potter, 22-194. 
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the agreement will be deemed valid unless 
it shows that it was delivered elsewhere, 
and that it is intended by the transaction to 
avoid the usury laws: Bigeloio v. Burnham, 
83-120. 

Effect on contract: A contract reserving 
usurious interest is not void: Haggard v. Al
lée, 1 G. Gr., 44; Shuck v. Wight, 1 G. Gr., 128. 

In such case the form of the transaction 
is immaterial, the cardinal inquiry being, 
did the parties resort to it as a means of 
disguising usury in violation of the laws of 
the state where the contract was made or to 
be executed: Ibid. 

A note is presumed payable at the place 
named as that of its execution; and if the 
rate of interest is not usurious at that place, 

SEC. 3041. Usury—penalty. If it shall be ascertained in any action 
brought on any contract that a rate of interest has been contracted for, 
directly or indirectly, in money or in property, greater than is authorized 
by this chapter, the same shall work a forfeiture of eight cents on the hun
dred by the year upon the amount of the principal remaining unpaid upon 
such contract at the time judgment is rendered thereon, and the court shall 
enter final judgment in favor of the plaintiff and against the defendant for 
the principal sum so remaining unpaid without costs, and also against the 
defendant and in favor of the state, for the use of the school fund of the 
county in which the action is brought, for the amount of the forfeiture; and 
in no case where unlawful interest is contracted for shall the plaintiff have 
judgment for more than the principal sum, whether the unlawful interest 
be incorporated with the principal or not. [C.73, § 2080; R., § 1791.] 

Who may set up usury: The defense of 
usury is personal to the debtor, and cannot 
be interposed by one who is not a party nor 
privy to the usurious contract: Drake v. 
Lowry, 14-125; Sternburg v. Callarían, 14-251; 
Carmichael v. Bodfish, 32-418; Miller v. Clarke, 
37-325. 

An agent with whom money is deposited 
by his principal, to be loaned on terms con
stituting usury, cannot set up usury by way 
of defense in an action by his principal for 
the balance in his hands: Sternburg v. Calla-
nan, 14-251. 

The defense of usury cannot be set up by 
one who has converted a note and collected 
the full amount, when sued by the true owner 
for the amount so collected: Allison v. King, 
25-56. 

The grantee of land mortgaged to secure 
a usurious debt cannot interpose the defense 
of usury in an action to foreclose: Green v. 
Turner, 38-112; Greither v. Alexander^lñ-ilO; 
Hollingsworth v. Swickard, 10-385; Frost v. 
Shaw, 10-491; Perry v. "Kearns, 13-174; Bur
lington Mut. Loan Ass'n v. Heiaer, 55-424. 

The grantee of mortgaged land who as
sumes the payment of the mortgage, cannot 
set up the defense of usury: Sullivan Sav
ings Institution v. Copeland, 71-67. 

A judgment creditor of an insolvent can
not set up usury in behalf of his debtor in a 
proceeding to which he is not a party: Carmi
chael v. Bodfish, 32-418. 

A junior mortgagee, in an action to re
deem from the judgment in a foreclosure 
proceeding to which he was not made a party, 
and in which usury was not pleaded, cannot 
set up the defense of usury and compel the 
holder of the judgment to accept less than 
the amount of his lien: Powell v. Hunt, 11-
430. 

In an action on a co-partnership note, 
either partner, without the consent of the 
other, may set up usury, and so may a part
ner who has undertaken to pay the firm debts, 
in a suit brought against him alone after dis
solution. If usury is set up by either part

ner the penalty should be enforced against 
both: Machinists' Bank v. Krum, 15-49. 

A renewal of a partnership note by one of 
the partners will not deprive him of the right 
to set up usury as to such note: Ibid. 

Whether the usurer is liable to any one 
but his immediate assignee, discussed but not 
decided: Brown v. Wilcox, 15-414. 

In an action to foreclose a mortgage, a 
subsequent purchaser of the premises^jannot 
plead usury, but he may show payment of the 
debt, and hold the mortgagee liable for neg
lect in collecting rents: Huston v. Stringham, 
21-36. 

In an action to foreclose a mortgage upon 
the homestead, given by the husband and 
wife to secure a note of the husband, the plea 
of usury may be set up by the wife: Lyon v. 
Welsh, 20-578. 

Where R., having mortgaged certain 
premises, conveyed the same to O., who 
agreed to pay the mortgage debt, held, that 
O. could not set up usury in an action to fore
close, where personal judgment against R. 
was expressly waived by the mortgagee. 
The fact that O. had an action pending 
against R. for the purpose of setting aside 
the mortgage as fraudulent, held not to alter 
the case: National L. Ins. Co. v. Olmstead, 
52-354. 

A surety may avail himself of the defense 
of usury to the same extent that the princi
pal can, and so may a guarantor, guarantors 
being deemed sureties: Conger v. Babbett, 67-
13; Kendig v. Linn, 47-62. 

But the surety may pay the usurious debt 
when it becomes due, and need not wait until 
suit is brought, so as to set up usury; and, in 
an action by him to recover from the princi
pal the amount so paid, the principal cannot 
plead usury: Culver v. Wilbern, 48-26. 

However, a surety who has paid a portion 
of the original usurious debt, and given his 
own note for the balance, cannot as against 
his own note interpose the plea of usury: 
Ibid. 

Where the surety takes up the note of his 
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principal and gives his own note it must be 
regarded as payment or purchase and not as 
a renewal, and the surety cannot in such case 
interpose the plea of usury to such new note: 
Ibid. 

Action by national bank: Although no 
penalty can be enforced against a national 
bank for taking usury except as provided by 
the national banking act, and that perhaps 
only in a federal court, yet, in an action by 
such bank in a state court, the defendant 
may deny the validity of a claim by show
ing that it is for usurious interest: Na
tional Bank v. Eyre, 52-114. 

Affirmative relief: Usury may not only 
be relied upon as a defense, but may in 
proper circumstances be made a ground of 
affirmative relief, and in such case the party 
is not required to tender the principal sum 
and legal interest. (Overruling Phelps .v 
Pierson, 1 G. Gr., 121): Morrison v. Miller, 
46-84. 

Neither the rights of the defendant nor 
the duty of the court to enter up judgment 
in favor of the school fund should depend 
upon the form of the proceeding: Ibid. 

As affecting'third parties: Usury may be 
pleaded against a bona fide holder for value 
of a negotiable instrument as well as against 
the payee: Bacon v. Lee, 4-492. 

But illegal interest as a consideration, 
unlike usury, cannot be urged against an 
innocent transferee before maturity: Bur-
rotvs v. Cook, 17-436. 

A bona fide purchaser of a note or bond 
may take it at any rate of discount without 
violating the statute of usury, but if the note 
is made to be negotiated, and the intention 
is to arrange the transaction so as to place 
the subsequent transferee who has knowl
edge in the position of an innocent holder, 
and thus avoid the statute of usury, the payee 
giving no consideration and being a mere 
go-between, the contract will be deemed 
usurious if the amount of discount is greater 
than lawful interest and is taken for the pur
pose of usury: Nichols v. Levins, 15-362. 

The payee of a promissory note, who has 
acquired the right to sue the maker thereof, 
may dispose of it at any rate of discount from 
its face, and the purchaser will have the 
right to enforce its full amount against the 
maker without any defense on the ground of 
usury: Dickerman v. Bay, 31-444. 

No defense of usury can be set up against 
the purchaser of an accommodation note 
taken at a greater amount of discount than 
legal interest, unless such purchaser have 
knowledge of the character of the paper: 
Ibid. 

Where a creditor is enforcing collection 
of collaterals pledged to him for the security 
of a usurious debt, the debtor may enjoin 
him from transferring such collaterals as are 
not necessary for the security of the legal 
indebtedness: Binford v. Board-man, 44-53. 

Where the assignee of a usurious note 
procured the same to be taken up by the 
maker and a new note made payable to him 
directly, and then transferred it to another, 
held, that the last assignee was limited in his 
right to recover to his immediate assignor, 
and could not recover from the assignor of 
the first note: Brown v. Wilcox, 15-414. 

An indorsee who takes with knowledge 
that the note is tainted with usury is not to 
be protected by ? 3042, which protects bona 
fide assignees without notice of the usury: 
Ibid. 

Under the facts of a particular case, held, 
that the transferee of a note which included 
usurious interest had knowledge of the fact 
of usury, although the maker advised him 
that the note was all right, and that no de
fenses to it existed: Watson v. Hoag, 40-142. 

Where the holder of a note takes it upon 
the representations of the maker that it is 
not usurious, the latter will be estopped 
from setting up the plea of usury against 
such holder: French v. Rmce, 15-563; Calla
rían v. Shaw, 24-441. 

But if the transaction is merely a device 
to evade the usury law, to which the as
signee is privy, he will not be protected: 
Nichols v. Levins, 15-362. 

How pleaded: Where usury is apparent 
upon the face of a bill in equity, and a decree 
including usury is prayed for, a demurrer to 
the bill will lie: Phelps v. Pierson, 1 G. Gr., 
í¿lX. 

Usury may be set up as a defense in an 
equitable action without first tendering the 
amount legally due. The maxim, " He who 
seeks equity must do equity," is not appli
cable in such case: Kuhner v. Butler, 11-419; 
Cox v. Douglas, 12-185. 

The question of usury may be raised in a 
proceeding for the foreclosure of a chattel 
mortgage, which is by action of injunction 
transferred to the court: Uanlin v. Parsons, 
33-207. 

Usury cannot be shown as a defense in 
the foreclosure of a mortgage, when the debt 
itself is reduced to judgment: Kendig v. Mar
ble, 58-529. 

Where an action is dismissed before an
swer, there is no right, either in the behalf 
of the defendant or of the school fund, to in
terpose a plea of usury: Tufts v. Bauserman, 
46-241. 

Evidence: The burden of establishing the 
defense of usury is upon the party setting it 
up: Hough v. Hamlin, 57-359. 

Where the execution of a lost note is 
shown, and there is a conflict in the evidence 
as to the rate of interest stipulated therein, 
the burden of proving that the rate was 
usurious is upon the party affirming it: Rich
ards v. Burden, 59-723. 

Evidence of a usurious contract is admis
sible under an answer which alleges that the 
payee of a note received a greater rate of in
terest than the law allows: Kurz v. Holbrook, 
13-562. 

Evidence of the intemperance and finan
cial embarrassment of the borrower and of 
the lender's acknowledgment thereof is not 
competent and relevant on the subject of 
usury: Woodford v. Blood, 32-600. 

The indorser of a promissory note is a 
competent witness to Drove usury in the in
ception of the note: Richards v. Marshman, 
2G. Gr., 217. 

The fact that a contract is usurious should 
not be left to conjecture, and where it did 
not appear what amount of usury was paid, 
held, that the defense of usury would not be 
sustained: Yetzer v. Applegatc, 83-726 
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The party pleading usury should estab
lish his defense by a preponderance of the 
evidence: Ammerman v. Boss, 84-359. 

Usury, as other frauds, may be shown by 
any evidence, in other respects competent, 
tending to establish the real character of 
the transaction. The conditions, covenants 
and recitals of any and all instruments under 
which usury is hidden may be contradicted, 
impeached and assailed by evidence, parol 
or written, in order to disclose the real facts 
and uncover the usury: Seekel v. Norman, 
71-264. 

Under the provisions of Revision, § 1791, 
that the person contracting to pay unlawful 
interest should be a competent witness to 
prove that the contract was usurious, such 
witness was competent, notwithstanding the 
provisions of Revision, \ 3982, which ren
dered the party incompetent to testify in a 
proceeding when the adverse party was the 
executor of a deceased person and the facts 
to be proved transpired before the death of 
such deceased person: Rhinehart v. Bucking
ham, 34-409. 

But this section as enacted in the Code 
of '73 omits the provision of Revision, \ 1791, 
as to the person contracting being a compe
tent witness to testify. If he falls within 
the provisions of \ 4604, relating to actions 
by or against executors, administrators, etc., 
he is not now competent: Wormley v. Mam-
bwrg, 40-22. 

In such cases the party agreeing to pay 
the usurious interest should pay what he 
agreed to, rather than make an exception to 
the general rule: Code Corners' Rep. of '73. 

Forfeiture: In computing the forfeiture, 
the per cent, of penalty should be reckoned 
on the balance of the original sums loaned 
remaining unpaid, in the same manner as if 
the interest was going to the plaintiff, and 
not upon the entire sum originally loaned: 
Smith v. Coopers, 9-376. 

Where it appears that the entire amount 
of the principal sum and more than enough 
interest to equal the forfeiture authorized by 
the statute has been paid, the court should 
not render judgment for a penalty in favor 
of the school fund: Seekel v. Norman, 78-254. 

And where payments have been made 
upon a usurious contract, in rendering judg
ment against the bori-ower in favor of the 
school fund, the amount upon which the in
terest should be computed should be ascer
tained by deducting the payments from the 
amount of the loans: Lombard v. Gregory, 81-
569. 

The amount of forfeiture on account of 
usury is to be ascertained by computing the 
per cent, of penalty on the amount of the 
loan remaining after deducting therefrom 
the payments made and without regard to 
the change in the evidence of indebtedness: 
Brown v. Cass County Bank, 86-527. 

I t should be computed up to the date of 
judgment and not simply to the maturity of 
the contract: Ficklin v. Zwart, 10-387. 

Computation should be made from the 
time the money was borrowed, notwith
standing the fact that the form of the in
debtedness has been changed to that of a 
note bearing a later date: Drake v. Lowry, 
14-125. 

In computing the penalty which is to go 
to the school fund, the amount due is to be 
calculated exactly as between the borrower 
and the lender, and proper indorsements of 
credit allowed: Sheldon v. Mickel, 40-19. 

The forfeiture is not a lien upon the 
premises mortgaged to secure the usurious 
debt, but becomes a lien only from date of 
judgment therefor: Lewis v. Barmby, 14-88. 

In an action on a co-partnership debt, if 
usury is set up by either partner, the pen
alty should be enforced against both: Ma
chinists' Bank v. Krum, 15-49. 

It is not on the plea or for the benefit of 
the borrower that the court decrees a for
feiture; but whenever usury is brought to its 
knowledge: Ibid. 

And when the usury is found, the penalty 
in favor of the school fund will be enforced 
although the parties agree in asking a dif
ferent judgment: Burrows v. Cook, 17-436. 

The judgment in favor of the school fund 
for the penalty should be against the surety 
as well as against the principal, and it seems 
that the surety, if compelled to pay, may 
have action against the principal for reim
bursement of such penalty, or against his co
surety for contribution, and may be subro
gated to the rights of the state with respect 
to the judgment and any security held by it: 
Mcintosh v. Likens, 25-555. 

The state, representing the school fund, 
has no absolute or vested r ight to the for
feiture. Its right is qualified and incidental, 
and accrues only when an unpaid usurious 
contract is brought "before the court for 
adjudication, and the usury is in a legiti
mate way brought to the knowledge of the 
court. Where suit was brought for a bal
ance of usurious interest, the principal and 
legal interest having been paid, held erron
eous to render a judgment against the de
fendant in favor of the school fund for pen
alty on the amount originally loaned: Easley 
v. Brand, 18-132. 

I t is not competent for parties to settle a 
suit in which usury appears, in such a man
ner as to deprive the state of a judgment on 
account of the usury: Reynolds v. Babcock, 
60-289. 

While the courts of this state will not en
force the penal statutes of another state, yet 
where a contract made with reference to the 
laws of another state is usurious there, the 
forfeiture provided by such laws will be en
forced: Arnold v. Potter, 22-194. 

Judgment: On appeal in an action in 
which usury was pleaded, held, that plaintiff 
might, in the supreme court, remit the usury 
and have judgment entered there for the 
principal, judgment being also entered there 
m favor of the school fund for the penalty, 
and the costs in the court below, and on ap
peal being taxed to the plaintiff: Thompson 
v. Parnell, 10-205. 

Usurious interest paid on a note after
wards put in judgment cannot subsequently 
be applied as a payment on other notes. In 
the absence of collusion or intent to cover 
usury a judgment is conclusive as between 
parties and privies: Philips v. Oephart, 53-
396. 

The proceedings and adjudication with 
reference to the judgment in favor of the 
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school fund may be subsequent to the rendi
tion of judgment against the debtor in 
favor of the creditor. If the case is reversed 
for error in the judgment as between the 
parties and is remanded for new trial, the 
question of liability to judgment in favor of 
the school fund will again arise if the issues 
of the case involve the question of usury: 
Seekel v. Norman, 71-264. 

Where suit is brought on a usurious con
tract, the plaintiff is entitled to judgment 
for the principal without interest, and where 
payments have been made upon the contract, 
he will be entitled to judgment for the differ
ence between the amount paid and the 
amount legally due: Lombard v. Gregory, 81-
569. 

Confession of judgment: The defense of 
usury must be set up before judgment, and a 
judgment by confession cannot be attacked 
on the ground that usurious interest is in
cluded therein: Troxel v. Clarke, 9-201; Two-
good v. Pence, 22-543; Miller v. Clarice, 37-325. 

But a confession of judgment entered into 
for the purpose of evading the usury laws is 
void as between the parties so far as the 
amount in excess of the sum the plaintiff may 
lawfully recover is concerned: Mullen v. 
Bussell, 46-386; Ohm v. Bickerman, 50-671. 

If a judgment is confessed merely as a 
means of evading the usury law, notes given 
for such judgment are open to the defense of 
usury, but the burden of proving that the 
judgment was of a usurious character is upon 
the defendant: Stoddard v. Lloyd, 79-11. 

SEC. 3042. Assignee. Any assignee of a usurious contract, becoming 
such in good faith in the usual course of business and without notice of such 
fact, may recover of the usurer the full amount of the consideration paid 
by him therefor, less any sum that may have been realized on the contract, 
anything in this chapter contained to the contrary notwithstanding. [C. 73, 
§ 2081; R., 1792.] 

The answer of the defendant in an action 
on a confession of judgment alleging that 
the confession was of a fraudulent device to 
evade the statute against usury,M<2 sufficient 
on demurrer. I t matters not at what time 
the confession is made so that it be a device 
or part of a plan for evading the statute: 
Kendig v. Marble, 55-386. 

The existence of usury in the note, upon 
which a judgment by confession is rendered, 
does not alone authorize the conclusion that 
the parties caused the judgment to be entered 
for the purpose of concealing it or evading 
the statute against it: Kendig v. Marble, 58-
529. 

A written statement authorizing entry of 
judgment upon a note does not, before judg
ment is entered, estop the party making it 
from setting up the plea of usury: Lyon v. 
Welsh, 20 578. 

Costs: Costs are not to be recovered by 
the party making the loan: Binford v. Board-
mom, 44-53. 

Although there is no declaration that 
judgment shall be rendered against the 
plaintiff for costs, yet where the defendant on 
the issue joined as to usury is successful, the 
costs may be taxed to plaintiff. It was not 
intended to leave each party to pay his own 
costs in such cases: Garth v. Cooper, 12-364. 

Attorney's fee : The plaintiff in an action 
on a usurious note should not be allowed to 
recover an attorney's fee provided therein: 
Miller v. Gardner, 49-234. 

An assignee cannot have recourse against 
his assignor in such cases until he has sus
tained loss by reason of the usurious charac
ter of the note: Culver v. Wilbern, 48-26. 

Whether the usurer is, under this sec
tion, liable to any one but his immediate 
assignee, discussed but not decided: Brown 
v. Wilcox, 15-414. 

CHAPTER 3. 

OF NOTES AND BILLS. 

SECTION 3043. Promissory notes negotiable. Promissory notes 
made and signed by any person, agreeing to pay to another person, or his 
order or bearer, or to bearer only, any sum of money, are negotiable by 
indorsement or delivery in the same manner as inland bills of exchange, 
according to the commercial law. The person to whom such sum of money 
is made payable may maintain an action against the maker, and any person 
to whom such note is indorsed or delivered may maintain an action in his 
own name against the maker or indorser, or both of them. [C. 73, §§ 2082-
3; R., §§ 1794-5; C. '51, §§ 947-8.] 

Where a note payable to payee or order 
is transferred without indorsement, the 
transferee, although he may bring action in 
his own name (? 3459), is not an indorsee, 
but an assignee, and as such is subject to 
equities existing against his assignor (| 3461): 

A provision in a note making it negotiable 
and payable at a certain place does not re
strict its negotiability elsewhere, nor is de
mand at the specified place necessary in or
der to charge the maker: Scoharie, etc., Bank 
v. Bevard, 51-257. 
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Younker v. Martin, 18-143; and see note to 
23044. 

As to what the transferee after maturity 
takes subject to, see notes to \ 3461. 

Indorsement of bills of exchange: The 
indorser of a note becomes liable in the same 
manner as the indorser of inland bills of ex

change under the provisions of this section: 
Davis v. Miller, 88-114. 

This is a re-enactment of the statute of 
Anne giving to promissory notes the same 
character as bills of exchange under the law 
merchant: Culbertson v. Nelson, 61N.W., 854. 

SEC. 3044. Assignment of non-negotiable instruments. Bonds, 
due bills, and all instruments by which the maker promises to pay another, 
without words of negotiability, a sum of money, or by which he promises 
to pay a sum of money in property or labor, or to pay or deliver any 
property or labor, or acknowledges any money, labor or property to be due, 
are assignable by indorsement thereon, or by other writing, and the 
assignee shall have a right of action thereon in his own name, subject to 
any defense or counter-claim which the maker or debtor had against any 
assignor thereof before notice of such assignment. [C. 73, § 2084; R., § 
1796; C.'51, §949.] 

The indorsement of a non-negotiable note 
is equivalent to the making of a new note, 
and is a direct undertaking, and not a con
ditional one. Demand on the original maker, 
and notice thereof, are not necessary in order 
to charge such assignor, and the holder may 
write an absolute guaranty or a waiver of 
demand and notice over the blank indorse
ment of the assignor and hold him there
under: Wilson v. Ralph, 3-460; Long v. Smy-
•ser, 3-266. 

Blank indorsement of a non-negotiable 
instrument is in fact the making of a new 
contract by which the indorser undertakes 
to pay the amount due as provided in the 
instrument and is not a mere transfer of the 
2Jroperty: Lynch v. Mead, 68 N. W., 579. 

Where parties on the one part in a con
tract, without notice of any assignment, 

of his right, he will be preferred to the first 
assignee: Merchants' etc., Bank v. Hewitt, 
3-92. 

An instrument of guaranty is assignable: 
First Nat. Bank v. Carpenter, 41-518, 521. 

So is an attachment bond: Moorman v. 
Collier, 32-138. 

So is a judgment: Burtis v. Cook, 16-194; 
Bollinger v. Tarbell, 16-491. 

A policy of insurance, the assignment of 
which is expressly prohibited, is assignable 
after loss, the same as any other debt: Wal
ters v. Washington Ins. Co., 1-404; Mershon v. 
National Ins. Co., 34-87. 

Although a mining lease makes no pro
vision for assignment, it is nevertheless 
assignable: Steele v. Mills, 68-406. 

An assignment of a lease carries with it 
all the rights of the grantee, as well where 

make an agreement with the original parties the words "o r assigns" are omitted after 
of the other part for the alteration of the the grantee's name as where they are in
ternas of such contract, such agreement will serted: Frederick v. Callahan, 40-311. 
be binding upon the assignees of the latter In a particular case, held, that a certain 
parties. The want of such notice is a matter contract did not import or contain a promise 
to be shown as a matter of defense by the on the part of one of the makers to pay to 
parties claiming to have been relieved from the other any money or property, and was 
liability by the new contract, when their therefore not assignable: Sales v. Kier, 50-
liability, under the terms of the old con 
tract is sought to be established by such 
assignees: Steele v. Mills, 68-406. 

The assignee of a judgment takes subject 
to equities against his assignor: Burtis v. 
•Cook, 16-194; Ballenger v. Tarbell, 16-491. 

The assignee of a non-negotiable note is 
subject to any defense or counter-claim 
which the maker had against the assignor 
before notice of the assignment: Sayre v. 
Wheeler, 31-112. 

The assignee of negotiable paper stands 
in the same position as the assignee of a non-

A time-check, drawn in the form of an 
account against a railroad company in favor 
of a contractor, signed by a subcontractor, 
and indorsed, does not transfer to the in
dorsee any claim against the contractor: 
Nash v. Chicago, M. & St. P. E. Co., 62-49. 

A license to keep a grocery store under 
statute requiring such licenses, and provid
ing that it should be issued only upon giving 
bond, etc., held not assignable: Lewis v. United 
States, Mor., 199. 

The statutory provisions do not limit the 
negotiable instrument and is subject to the assignability of claims to those specifically 
«ame defenses: Franklin v. Twogood, 18-515. mentioned: Weire v. Davenport, 11-49. 

And therefore such assignee is subject to The law will permit a person to assign 
any defense or set off existing in favor of the what is his either in possession or by right 
maker against the assignor at the time of of action, but it does not authorize him to 
notice of assignment: Younker v. Martin, 18-
143. 

As to defenses available against an 
assignee of negotiable paper transferred 
after maturity, see notes to § 3461. 

If, after an assignment of which the 
debtor has no notice, another person obtains 
.a &eoond assignment, and first gives notice 

68 

transfer his obligations to a third party 
without the consent of his obligee: Iiappleye 
v. Bacine Seeder Co., 79-220. 

Therefore where defendants entered into 
a contract with Y. Bros., by which the lat-, 
ter were to buy a nvmber of machines and 
pay for them when ordered, by giving their 
promisoory notes, in consideration of which 
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Y. Bros, were to have the exclusive sale of 
the machines in certain territory, and Y. 
Bros, proceeded to fulfill their contract by 
canvassing the territory assigned them, and 
selling a large number of machines, but be
fore completing the contract became in
solvent and made an assignment for the 
benefit of creditors, held, that, without refer
ence to the assignment for the benefit of 
creditors, the contract could not be assigned 
without the consent of defendant: Ibid. 

Notice of assignment is not necessary to 
its validity: Hirschl v. Clark, 81-200. 

Therefore, held, that where a certificate 
in a mutual benefit association authorized a 
change of beneficiary by the assured, notice 
of such change to the company was not nec
essary to its validity unless required by the 
contract of insurance, and that the execu
tion of the instrument changing the bene
ficiary operated as an equitable assignment, 
although the certificate remained in the 
possession of the former beneficiary: Ibid. 

SEC. 3045. Payable in money or labor—due bills. Instruments by 
which the maker promises to pay a sum of money in property or labor, or 
to pay or deliver property or labor, or acknowledges property, labor or 
money to be due to another, are negotiable instruments, with all the 
incidents of negotiability, whenever it is manifest from their terms that 
such was the intent of the maker; but the use of the technical words "order" 
or "bearer" alone will not manifest such intent. [C. 73, § 2085; R., § 1797; 
C. '51, § 950.] 

The use of the words "without defalca
tion," held sufficient to manifest the intent 
of the maker that the instrument should be 
negotiable: Council Bluffs Iron Works v. Cup-
pey, 41-104. 

A note payable ' ' in currency " or " in cur
rent funds " is not prima facie a negotiable 
instrument, even though made payable at a 
banking house: Bindskoff v. Barrett, 11-172; 
Huse v. Hamblin, 29-501; but it may be shown 
by parol evidence that by those words the 
parties meant "money," and that therefore 
the instrument is negotiable: Haddock v. 
Woods, 46-433. 

The use of the words " o r bearer" held 

not sufficient to make the instrument nego
tiable: Peddicord v. Whittam, 9-471; and so 
held, also, in regard to the use of the words 
"o r order " in a receipt for corn: Merchants', 
etc., Bank v. Hewitt, 3-93. 

There is nothing in this section to modify 
the rule requiring certainty as to the payee 
in order that the note may be negotiable: 
Gordon v. Anderson, 83-224. 

The fact that the instrument is payable 
to order and recites that it is given for value 
received does not make it a negotiable in
strument where there is uncertaint y as to 
the amount to be paid: Culbertson v. Nelson, 
93-187. 

SEC. 3046. "When assignment prohibited. When by the terms of an 
instrument its assignment is prohibited, an assignment thereof shall never
theless be valid, but the maker may avail himself of any defense or counter
claim against the assignee which he may have against any assignor thereof 
before notice of such assignment is given to him in writing. [20 G. A., ch. 
183, § 1; C'73, § 2086; R., § 1798; C'51, § 951.] 

The assignee of a cause of action is not 
entitled to recover anything which the as
signor could not have recovered: Callanan v. 
Windsor, 78-193. 

One who takes a claim by assignment 
takes subject to any defense or counter-claim 
which the holder may have against the as
signor before notice of the assignment is 
given in writing to the holder, even though 
he has previous information that such assign
ment has been made and acquires claims 
against the assignor for the purpose of set
ting them off against his indebtedness: Fran-
zen v. Hutchinson, 62 N.W., 698. 

As to what causes of action are assignable, 
see notes to ? 3443. 

The assignment of a policy of insurance, 
by the terms of which an assignment thereof 
is expressly prohibited, would, under this 
section, be valid: Mershon v. National Ins. 
Co., 34-87. 

A stipulation in an agreement to convey, 
that no assignment of the premises by the 
vendor should be valid unless indorsed on the 
agreement and countersigned by the vendee 
or his assignee, held, to be for the benefit of 
the vendee and not enforceable by his as
signees: Wilson v. Renter, 29-176. 

This section does not render assignable a 
railway ticket issued to a particular person 
by name and expressly made non-transfer
able, and another person attempting to ride 
upon such ticket would be guilty of fraud: 
Way v. Chicago, B. I. & P. B. Co., 64-48. 

SEC. 3047. Open account assignable. An open account of sums of 
money due on contract may be assigned, and the assignee will have a right 
of action thereon in his own name, subject to such defenses and counter
claims as are allowed against the instruments mentioned in the preceding 
section, before notice of such assignment is given to the debtor in writing by 
the assignee. \2Q G. A., ch. 183, § 2; C.73, § 2087; R., § 1799; C'51, § 952.] 
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Under similar provisions of Code of '51 
held that the assignment of an open account 
must be in writing, and an assignment by 
delivery or in parol would not be sufficient: 
Andrews v. Brown, 1-154; Williams v. Soutier, 
7-435, 448. 

The mere drawing and delivery of an 
order by one person upon another for money 
due will not constitute an assignment, giving 
the right of action against the drawee, in the 
absence of any acceptance or even present
ment: Poole v. Carhart, 71-37. 

Save for this section, an open account is 
not assignable, and it was therefore wholly 
immaterial under the section, as it stood. 
prior to the amendment (adding the last 
clause), whether a debtor had a defense 
against an assignor,when he received notice 
of the assignment, or whether such defense 
arose afterwards, for the reason that the 
statute created no right by reason of notice. 
The point of time fixed by the statute was 
the commencement of suit. If at that time 
the debtor had a defense against the assign
or he might interpose it against the as
signee: Wing v. Paye, 62-87; Zuyg v. Turner, 
8-223; Reynolds v. Martin, 51-324. 

ble assignment of a fund in bank, it does 
not cut off the right of the bank to a set off 
as to the depositor's note in an action 
against it on the check, it having had no 
notice of such check until after the drawer's 
insolvency: Thomas v. Exchange Bank, 68 N. 
W., 780. 

While the debtor under such statute 
may voluntarily pay the assignor at any 
time before action brought, and thus avoid 
liability to the assignee, he is not under ob
ligation to do so, and the assignor cannot 
enforce such payment: Bailey v. Union Pa
cific B. Co., 62-354. 

The claims of a party under a mining 
lease, providing for monthly payments of 
royalty, do not constitute an open account 
under the statutory provisions referring to 
the assignment of such account: Steele v. 
Mills, 68-406. 

Under the statute the assignment of an 
open account for money due on contract 
passes to the assignee the legal title to the 
account assigned: Knadler, v. Shuvjj, 36-232. 

The assignor of an account loses all legal 
interest therein: Plait v. Bedge, 8-392. 

As to what is an account, see notes to 
§ 3449. While a check may amount to an equita-

SEC. 3048. Assignor liable. The assignor of any of the above instru
ments not negotiable shall be liable to the action of his assignee without 
notice. [C.73, § 2088; R., § 1803; C'51, § 956.] 

This section does not limit the action of an A guarantor by written instrument, as 
assignee in such cases to his immediate as- well as an assignor, is liable without notice: 
signor: Huse v. Hamblin, 29-501. Henderson v. Booth, 11-212. 

SEC. 3049. Blank indorsement by one not party. The blank indorse
ment of an instrument for the payment of money, property or labor by a per
son not a payee, indorsee or assignee thereof, shall be a guarantee of the 
performance of the contract. To charge such guarantor, notice of non-pay
ment by the principal must be given within a reasonable time, but the guar
antor is chargeable withoiit notice, if the holder shows affirmatively that he 
has received no detriment from the want thereof. A guarantor as contem
plated in this section is also liable to the action of an indorsee, assignee or 
payee, if due diligence in the institution and prosecution of an action against 
the maker or his representative has been used. [C73, §§ 2089-91; R., §§ 
1800-2; C.'51, §§953-5.] 

Blank indorsement: This section does 
not apply to an express guaranty entered 
into otherwise than by the blank indorse
ment of a person not a party to the instru
ment: Peddicord v. Whittum, 9-471. 

An indorsement in full, made by one who 
is not payee, indorser or assignee, makes 
such person an indorsee within the rules of 
commercial paper, and not a guarantor as 
here contemplated: Stout v. Noteman, 30-414; 
and so of an indorsement not in blank and 
made by an indorsee: Greene v. Thompson, 33-
293. 

An indorsement such as is here referred 
to imports a consideration: Veach v. Thomp
son, 15-380; and an accommodation indorser, 
although not bound in the absence of consid
eration as between the immediate parties, 
cannot raise the defense of want of consider
ation as against a good-faith purchaser for 
value, even when such party took with full 
knowledge of that fact: Jones v. Berryhill, 25-
289. 

The provisions of this section are not ap
plicable to a blank indorsement by the payee 
of the note: Iowa Valley StateBank o. Siqstad, 
65 N.W., 407; Farmers SaoingsBankv. Wilka, 
71 N. W., 200. 

The contract of guaranty here contem
plated is different from that of suretyship: 
Robinson v. Reed, 46-219. 

These provisions are not applicable to 
other forms of guaranty: Griffin v. Seymour, 
15-̂ 30; Peddicord o. Wnittam, 9-471; Sabin v. 
Harris, 12-87. 

This statutory provision is not affected by 
<S 3050 as to notice of non-payment of nego
tiable paper: Sibley o. Van Horn, 13-209. 

Where a person becoming guarantor by 
blank indorsement of an instrument to which 
he was not a party, afterward indorsed an 
extension of time on such guaranty, held, 
that such second indorsement did not change 
the nature of his liability: Picket v. Hatees, 
14-460. 

In the absence of such statutory provision 
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such an indorsement renders the indorser 
liable in accordance with the contract, in 
pursuance of which the indorsement is made, 
and the blank indorsement may be filled up 
accordingly. If that contract is one of guar
anty, proof of demand and notice is not 
necessary, but want of demand and notice 
may be set up as a defense, to the extent to 
which such guarantor can show himself to 
have been injured by want of such demand 
and notice: Fear v. Dxinlap, 1 G. G., 331. 

Where there is testimony tending to show 
affirmatively that the guarantor by blank in
dorsement of an instrument to which he is 
not a party received no detriment from want 
of notice, that question should be left to the 
jury: Mt. Pleasant Branch, etc., Bank v. Me
terán, 26-306. 

Section applied: Bodabaugh v. Pitkin, 46-
544. 

Demand and notice: Demand of the 
maker is not necessary to hold the guaran
tor: Marvin v. Adamson, 11-371; Knight v. 
Dunsmore, 12-35. 

Proof of the maker's insolvency at matur

ity of the note and continuously afterwards 
is prima facie sufficient to show that the guar
antor has received no detriment from want 
of notice: Knight v. Dunsmore, 12-35. 

This section only applies to a person 
deemed a guarantor as here contemplated. A 
guarantor generally is liable without prcof 
of demand and notice, or of diligence, but 
he may show by way of defense thnt he has 
been damaged by the want of such notice or 
the failure to use diligence in prosecuting 
the claim: Sabin v. Harris, 12-87; Griffin v. 
Seymour, 15-30. 

The provisions of this section as to notice 
are not modified by \ 3050: Sibley v. Van 
Horn, 13-209. 

Due diligence, in the absence of peculiar 
facts, would require the assignee of the note 
to bring suit at the first regular term of 
court after maturity, and obtain judgment 
and execution thereon as scon as practicable 
by the ordinary rules and practice of the 
court: Vorhies v. Atice, 29-49. 

The facts constituting due diligence must 
be averred: Leas v. White, 15-187. 

SEC. 3050. Grace—notice. Grace shall be allowed upon negotiable 
bills or notes payable within this state, according to the principles of the 
law-merchant; and notice of non-acceptance or non-payment, or both, of said 
instruments shall be required according to the rules and principles of the 
commercial law. [C.73, § 2092; R., § 1843.] 

cannot be maintained: Seaton v. Hinnemam 
50-395; Whitney v. Bird, 11-407. 

A note payable in current funds is not 
prima Jacie negotiable; but evidence of cus
tom or an understanding among the parties 
that by such term is meant money may be 
received to impart to it the attributes of 
negotiability. And thereby it will become 
subject to days of grace: Haddock v. Woods, 
46-433. 

The law merchant having generally been 
recognized by courts of this country will be 
considered as existing until it is shown not 
to prevail. The courts will take notice of 
the usage of allowing three days of grace, 
and in the absence of proof to the coutrary 
will presume that such wab the understand
ing of the parties: Hudson v. Matthews, 
Mor., 94. 

"Where exemption from liability on a bill 
of exchange was asserted under a statute of 
another state which changed the rule of the 
law merchant as to days of grace, held, that 
the defendants must show themselves within 
such statute to obtain its exemption: Mt. 
Pleasant Branch, etc., Bank v. McLeran, 26-
306. 

Notes payable in property are not enti
tled to days of grace, unless they are nego
tiable within the provisions of g 3045, allow
ing such notes to be made negotiable in 
terms: McCartney v. Smalley's Adm'rs, 11-85; 
Peddicordv.Whittam, 9-471. 

A note is not overdue until days of grace 
are passed. Therefore, held, that a transfer 
on the second day of grace was before matu
rity: Goodpaster v. Voris, 8-334. 

An action on a prommissory note brought 
before the expiration of the days of grace 

SEC. 3051. W h a t entitled to grace. All bills of exchange, drafts and 
orders payable within this state, except those drawn payable on demand, 
shall be entitled to grace. [16 G. A., ch. 81.] 

A draft or bill in which no time for pay- and is not entitled to grace: First Nut. Bank 
ment is mentioned, is payable on demand v. Pnce, 52-570. 
and therefore not affected by this statute, 

SEC. 3052. Demand. A demand at any time during the days of grace 
will be sufficient for the purpose of charging the indorser. [C. 73, § 2093; 
R., § 1804; C.'51, §957.] 

SEC. 3053. Holidays. The first day of the week, called Sunday, the 
first day of January, the twenty-second day of February, the thirtieth day of 
May, the fourth day of July, the first Monday in September, the twenty-
fifth day of December, the day of the general election, and any day appointed 
or recommended by the governor of this state or by the president of the 
United States as a day of fasting or of thanksgiving, shall be regarded as 
holidays for all purposes relating to the presentation for payment or accept-
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ance, and the protesting and giving notice of the dishonor of bills of 
exchange, drafts, bank checks, orders and promissory notes, and any blank 
or mercantile paper falling due on any of the days above named shall be 
considered as falling due on the succeeding business day. [23 G. A., ch. 45; 
18 G. A., ch. 81; C.73, § 2094.] 

SEC. 3064. Notice of protest. In case of a demand of payment of any 
promissory note, bill of exchange or other commercial paper by a notary 
public, and a refusal by the maker, drawer or acceptor, the notary making 
said demand may inform the indorser or any party to be charged, if in the 
same town or township, by notice deposited in the nearest post-office to the 
parties to be charged, on the day of demand, and no other notice shall be 
necessary to charge such party. [C. 73, § 2095; R., § 213.] 

Aside from this statutory provision, a instead of notifying an indorser residing in 
notice sent by mail to a party living in the the same place, either personally or by no-
same town is not good unless it appears that tice deposited in the post-office there, re-
he actually received it: Grinman v. Walker, turned to a neighboring town and from there 
9-426. mailed a notice to the indorser, held, that 

But an agreement between parties that the notice was not sufficient under this sec-
notice through the mails should be deemed tion: Fahnestock v. Smith, 14-561. 
sufficient may be shown by proving usage to This section adds another method of giv-
that effect known to the party to whom no- ing notice when the party resides in the 
tice is to be given: Ibid. same town: Ibid-

Where a notary after making demand, 

SEC. 3055. Damages—exchange. The rate of damages to be allowed 
and paid upon the non-acceptance or non-payment of bills of exchange, 
drawn or indorsed in this state, when damage is recoverable, shall be, if 
the bill is drawn upon a person at a place out of the United States, five 
per cent, of the principal specified in the bill, with interest on the sum from 
the time of protest, and if drawn on a person at any place in the United 
States other than in this state, three per cent., with interest. A provision 
in any instrument for the payment of exchange in addition to the amount of 
principal and interest shall not render it non-negotiable. [C. '73, § 2096; R., 
§ 1812; C.'51, §965.] 

This section relates to foreign and not inland bills: First Nat. Bank v. Owen, 23-185. 

SEC. 3056. When demand necessary. No cause of action shall 
accrue upon a contract for labor or the payment or delivery of property 
other than money, where the time of performance is not fixed, until a 
demand of performance has been made upon the maker and refused, or a 
reasonable time for performance thereafter allowed. [C. '73, § 2097; R., § 
1806; C. '51, § 959.] 

If the time of payment is fixed, the prop
erty should be tendered, as provided in the 
next section, and no demand is necessary: 
Barker v. Brink, 4 G. Gr., 59. 

Where an order is given by one pereon 
upon another for property, demand thereof 
must not only be made of the drawee, but 
also of the drawer, before suit can be brought 
thereon against the latter: Whipple v. Abbott, 
4 G. Gr., 66. 

Where the time and place of delivery are 
fixed in the contract, if the debtor set apart 
the property at the time and place stipulated, 
although the creditor is not there to receive, 
or refuses to accept the property tendered, 
the title passes to him, and the debt is dis
charged: Games o. Manning, 2 G. Gr., 251; 
Hambel v. Tower, 14-530. 

Where the instrument provided for the 

SEC. 3057. Tender of labor or property. When a contract for labor, 
or for the payment or delivery of property other than money, does not fix a 
place of payment, the maker may tender the labor or property at the place 
where the payee rosided at the time of making the- contract, or at the resi-

payment of a certain sum in cabinet furni
ture at the maker's shop, no date for the pay
ment being specified, held, that action there
on could not be maintained without demand 
being shown: Frederick v. liemkiny, 4 G. Gr., 
56. 

Where a lease to a field tenant provided 
that the tenant should pay a portion of the 
crop raised as rent, but there was no stipu
lation as to the time when such payment 
should be made, held, that there could be no 
action for a money judgment upon failure of 
the tenant to deliver the portion of the crop 
due as rent until demand therefor had been 
made, even though by the terms of statute 
such a lease terminates upon the first day 
of December of the year .for which the lease 
is made: Johnson o. Shank, 67-115. 
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dence of the payee at the time of performance of the contract, or where 
any assignee of the contract resides when it becomes due, but if the prop
erty in such case is too ponderous to be conveniently transported, or if the 
payee had no known place of residence within the state at the time of mak
ing the contract, or if the assignee of a written contract has no known place 
of residence within the state at the time of performance, the maker may 

• tender the property at the place where he resided at the time of making the 
contract. [C. 73, §§ 2098-9; R., §§ 1807-8; C'51, §§ 960-1.J 

Where the defendant notified plaintiff of " delivery," and in the same way the word 
his readiness to deliver the property as pro- " payee " means the person to whom proper-
vided in the contract, and plaintiff refused ty is to be delivered: Holtz v. Peterson, 62 
to receive it, held, that by such refusal de- N.W., 19. 
fendant was released from the necessity of The statute provides, not the consequences 
any further tender: Williams v. THplett, 3- to follow a failure to pay in or to deliver 
518. property so that the money demand may fol-

The word " payment " in the phrase " does low, but what the party required to make 
not fix a place of payment " necessarily in- such payment or to deliver property may do 
eludes in its meaning both "payment" and to preserve his rights: Ibid. 

SEC. 3058. When contract assigned. When the contract is contained 
in a written instrument which is assigned before due, and the maker has 
notice thereof, he shall make the tender at the residence of the holder if he 
resides in the state, and no farther from the maker than the payee did at the 
making thereof. [C.73, § 2100; R., § 1809; C. '51, § 962.] 

SEC. 3059. Effect of tender. A tender of the property, as above pro
vided, discharges the maker from the contract, and the property becomes 
vested in the payee or his assignee, and he may maintain an action therefor 
as in other cases. But if the property tendered be perishable, or requires 
feeding, or other care, and no person is found to receive it when tendered, 
the person making the tender shall preserve, feed or otherwise take care of 
the same, and shall have a lien thereon for his reasonable expenses and 
trouble in so doing. [C. 73, §§ 2101-2; R., §§ 1810-11; C'51, §§ 963-4.] 

This section gives the right to a lien only der would be useless, the law would not re-
after tender of the property, but a lien quire the mere formality of doing the things 
would not depend under all circumstances essential to a tender, and the party would 
upon an actual tender. If when the time be estopped to take advantage of the omis-
for delivery should arrive, the person to sion, and the lien would attach as though 
whom delivery was to be made should give the tender had been made: Holtz v. Peterson, 
the other person to understand that the ten- 62 N. W., 19. 

SEC. 3060. "When holder absent from state. When the holder of an 
instrument for the payment of money is absent from the state when it 
becomes due, and the indorsee or assignee of such an instrument has not 
notified the maker of such indorsement or assignment, the maker may tender 
payment at the last residence or place of business of the payee before the 
instrument becomes due, and if there be no person there authorized to receive 
payment and give proper credit therefor, the maker may deposit the amount 
due with the clerk of the district court in the county where the payee resided 
at the time it became due, and the maker shall not be liable for interest from 
that date. [C. 73, § 2103; R., § 1805; C. '51, § 958.] 

CHAPTER 4. 
O F TENDER. 

SECTION 3061. Offer in writing. An offer in writing to pay a partic
ular sum of money, or to deliver a written instrument or specific personal 
property, if not accepted, is equivalent to the actual tender of the money, 
instrument or property, subject, hoAvever, to the condition contained in the 
following section; but if the party to whom the tender is made desires an 
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inspection of the instrument or property tendered, other than money, before 
malting his determination, it shall be allowed him on request. [C. 73, § 
2105; R., § 1816; C.'51, §967.] 

This statutory provision simply dispenses 
with the production and actual tender of the 
money. In other respects the rule of the 
common law prevails and the tender must 
be unconditional. If it be in full of all de
mands, or condition that a receipt be given, 
or if it be offered by way of bonus with a 
denial that any debt is due, or accompanied 
by a threat of consequences to follow upon 
its refusal, cannot be regarded as sufficient: 
Kuhns v. Chicago, M. & St. P. B. Co., 65-528. 

The offer here contemplated must be in 
writing; otherwise it does not dispense with 
the necessity of producing the money: Cas-
sady v. Bossier, 11-242. 

As the tender may be made in writing, a 
person knowing the residence and address of 
another may make him a tender although 
he is beyond the state: Crawford v. Paine, 
19-172. 

A party making a tender in writing, if 
sued, must, to keep his tender good, pay the 
money into court: Shugart v. Pattee, 37-422. 
And see notes to preceding section. 

Where defendant in a cross-petition offers 
to pay a sum of money, it amounts to a tender, 
and judgment should be rendered against 
him for that amount: Corbin v. Woodbine, 33-
297, 301. 

Where a contract for the delivery of but

ter provided that such delivery should be 
made within a specified time upon demand, 
held, that in the absence of demand within 
the time specified, a written order in accord
ance with this provision was sufficient, al
though the party making the offer had not 
at the time any butter on hand with which 
to fill the offer: Holt v. Brown, 63-319. 

Where defendant notified plaintiff of his 
readiness to deliver the property as pro
vided in the contract, and plaintiff refused 
to receive it, held, that by such refusal de
fendant was released from the necessity of 
any further tender: Williams v. Triplett, 3-
518. 

Where the time and place of delivery are 
fixed in the contract, if the debtor set apart 
the property at the time and place stipulated, 
although the creditor is not there to receive, 
or refuses to accept the property tendered, 
the title passes to him and the debt is dis
charged: Games v. Manning, 2 G. Gr., 251; 
Hambel v. Tower, 14-530. 

Under the plea of tender in the contract 
for the delivery of property, coupled with an 
averment of readiness and willingness to per
form, the party may introduce evidence to 
show that the property was set apart for the 
use of the promisee: Hambel v. Tower, 14-530. 

SEC. 3062. When not accepted. When a tender of money or prop
erty is not accepted by the party to whom it is made, the party making it 
may, if he sees fit, retain it in his possession; but if afterwards the party to 
whom the tender was made concludes to accept it and gives notice thereof 
to the other party, and the subject of the tender is not delivered to him 
within a reasonable time, the tender shall be of no effect. [C.73, § 2104; R., 
§ 1815; C'51, § 966.] 

What constitutes: A mere readiness or 
proposition to pay a certain sum does not, 
without more, amount to a tender: Eastman 
v. District Tp, 21-590. 

One who pleads tender must prove a 
tender in full. So, where it was proposed to 
prove that defendant had in good faith ten
dered what was believed to be the value of a 
colt killed on its track, held, that such evi
dence was properly rejected: Helphrey v. 
Chicago & B. I. B. Co., 29-480. 

Evidence of a mere offer to pay is not 
sufficient to establish a tender: Collins v. 
Jennings, 42-417. 

A tender to be valid must be without 
other condition than that the party to whom 
it is made will do all which it is his legal 
obligation to do: Kennedy v. Moore, 91-39. 

But where claim was on a note payable to 
payee or order and a mortgage securing the 
same, there being no written assignment to 
the holder, held, that the maker in tendering 
payment might properly require as a condi
tion that the holder should furnish an assign
ment of the note and mortgage or a written 
release of the mortgage which would satisfy 
it of record: Ibid. 

How kept good: A tender is lost by a 
subsequent demand and refusal: Hambel v. 
Tower, 14-530. 

A tender once made will not stop interest 
accruing thereafter unless it be shown that 
defendant was always ready and willing to 
pay: Jones v. Mullinix, 25-198. 

To keep a tender good after suit brought 
the money must be paid into and remain in 
court. The statutory provision as to tender 
does not change the rule in that respect: 
Johnson v. Triggs, 4 G. Gr., 97; Freeman v. 
Fleming,5-460; Mohn v. Stoner, 11-30; 8. C, 
14-115; Wurrington v. Pollard, 24-281; Shugan 
v. Pattee, 37-422. 

Where, however, the indebtedness is con
ditional and dependent, and the party is 
under no obligation to make payment until 
the performance of some act on the part of 
the other party, the showing of readiness 
and ability to perform is sufficient without 
the tender being kept good by the deposit of 
the money in court: McDaneld v. Kimbrell, 3 
G. Gr., 335. 

A tender of property to plaintiff in an 
action of replevin is not sufficient unless it 
is continued and the property brought into 
court or placed under its control and subject 
to its order: Haydvn v. Anderson, 17-158. 

A reasonable time is to be allowed defend
ant for bringing the money into court in 
order to keep his tender good; and where a 
tender had been properly made in an action 
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before a justice of the peace, and on appeal 
the justice failed to turn over the amount in 
his hands to the clerk, held, that the appel
lant was not in fault for such failure of the 
justice in the absence of any showing that 
he did not exercise reasonable diligence in 
procuring an order upon the justice to send 
up the money: Waide v. Joy, 45-282. 

Where a tender is pleaded, the party 
pleading it must show a continued readiness 
to pay, and that the money is brought into 
court to keep the tender good: Long v. How
ard, 35-148. 

Tender must be specially pleaded. Such 
a plea must not only aver an offer to pay, but 
show a continued readiness to keep good the 
tender made: Barker v. Brink, 5-481. 

An objection that a plea of tender is not 
supported by payment of money into court 
should be raised before going to trial and not 
for the first time on the final hearing: Free
man v. Fleminq, 5-460. 

I n equity: The rule that in order to en
title a party to rely upon a tender he must 
bring the money into court is of questionable 
propriety in view of the statutory provisions, 
even in a case at law. In an equitable pro
ceeding such a rule is not applicable: Hay-
ward v. Munger, 14-516. 

In an equity action it is sufficient to aver 
that plaintiff is ready and willing to per
form without making an actual tender: Clapp 
v. Greenlee, 69 N. W., 1049. 

There is not the same necessity for ten
der in actions in equity as at law, and a 
court of equity having control over the sub
ject may so mould the decree as to costs and 
the conditions under which relief will be 
granted as to fully guard and protect the in
terests of all parties, although no formal 
tender is made before the bringing of suit: 
Jones v. Hartsock, 42-147. 

In equitable actions a formal tender of 
performance by plaintiff of that which he is 
required to do before he is entitled to per
formance from defendant is not thought 
necessary. I t is sufficient that a readiness 
and willingness to perform be averred: Tay
lor v. Ormsby, 66-109. 

In an equitable action the party who of
fers and avers willingness to pay whatever 
is found due in order to redeem securities 
from a usurious loan may recover, although 
he does not make actual tender in advance: 
Minford v. Bourdman, 44-53. 

A party entitled to redeem who does not 
show a tender of the amount necessary, but 
merely expresses readiness and willingness 
to pay such amount, will be required to pay 
the costs of the action to recover possession 
of the land, which is defeated by the estab
lishment of the right to redeem from the 
title therein set up by the plaintiff: Slioe-
maker v. Porter, 41-197. 

In the foreclosure of an equitable interest 
in real estate existing under an agreement 
to convey, tender of deed before suit brought 
is not essential when the decree gives au
thority to execute one upon payment of the 
purchase money: Barrett v. Dean, 21-423. 

Unliquidated damages: As to whether 
the provisions as to tender apply in an ac
tion for unliquidated damages, qumre: 
Guengerich v. Smith, 36-587. 

Legal tender: Whatever is constitution
ally made a legal tender for all debts by 
congress must be received in payment of a 
debt, and a party cannot, by inserting an 
obligation to pay in one rather than another 
of such legally equivalent values, compel 
payment in the coin or currency so named: 
Wornibold v. Schlicting, 16-243. 

An offer to pay in bank bills and not in 
legal tender is not a tender, and when made 
in payment of a note does not entitle the one 
who offers the money to demand the deliv
ery of the note to him: Jones v. Mullinix, 25-
198. 

Where the lease of a market stall was 
sold by a city at auction, with the stipula
tion that the payment should be made in 
cash, held, that the tender of city scrip was 
not a compliance with the contract: Dubuque 
v. Miller, 11-583. 

Costs: A tender after suit brought, which 
does not include costs then accrued, is not 
sufficient: Freeman v. Fleming, 5-460; War
rington v. Pollard, 24-281; Barnes v. Greene, 
30-114; Young v. McWaid, 57-101. 

In order to make a sufficient tender after 
action brought, the amount tendered should 
be sufficient to cover the sum admitted to be 
due and costs accrued at the time: Martin v. 
Whistler, 62-416. 

Effect: A tender does not operate to dis
charge the debt: Mohn v. Stoner, 11-30. 

But if kept good, tender stops interest 
and saves cost: Johnson v. Trigas, 4 G. Gr., 
97. 

A tender may be kept good if the party 
making it retains the money in his own pos
session: Loughridge v. Iowa Life, etc., Ass'n, 
84-141. 

The party relying on the tender must not 
only prove that such tender was made but 
also that it was kept good, by bringing the 
money into court: Deacon v. Central Iowa In
vestment Co., 63 N.W., 673. 

Where defendant deposited with the 
clerk a sum sufficient for the payment of a 
judgment and costs entered against him, held, 
that it was the duty of the clerk, at the re
quest of defendant, to so apply the money in 
his hands, and defendant was entitled to an 
injunction preventing issuance of execution 
on such judgment: Fisher v. Moore, 19-84. 

Admits indebtedness: A tender admits 
plaintiff's cause of action to the amount of 
the tender, and plaintiff is entitled to judg
ment for that amount: Johnson v. Triggs, 4 
G. Gr., 97; Phelps v. Kathron, 30-231; Gray v. 
Graham, 34-425; Sheriff v. Hull,31-Tl<i; Frink 
v. Coe, 4 G. Gr., 555; Babcock v. Harris, 37-
409; Taylor v. Chicago, Si. P. & K. C. B. Co., 
78-753. 

Therefore, where plaintiff sued for injury 
to animals by defendant in the operation of 
its railroad, held, that a plea of tender by de
fendant admitted the ownership of the ani
mals injured to be in plaintiff: Scott v. Chi
cago, M. & St. P. B. Co., 78-199. 

A tender has the effect of establishing 
the liability of the party making such tender, 
but it does not extinguish the indebtedness; 
and where an administrator made tender toa 
person entitled toa distributive share, of the 
amount assumed by him to be due such per
son, and subsequently without authority 
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made a deposit of the same in a bank to such 
person's credit, where the money was lost by 
the bank's failure, held, that in an action 
against the administrator and his bondsmen 
the tender established the administrator's 
liability for the amount: Rainwater v. Hum
mel, 79-571. 

Where before or at the commencement 
of suit defendant makes a tender of an 
amount he believes to be due he is bound 
thereby; and if a trial ensues plaintiff is en
titled to recover at least the amount of the 
tender, but without costs: Fisher v. Moore, 
19-84. 

A tender may not be in the way of a com
promise or settlement of a disputed claim, 
but for the discharge of the obligation under 
the contract and for the payment of the in
debtedness arising thereon. Such tender is 
an admission of liability to the amount of 
the indebtedness: Rand v. Wiley, 70-110. 

A tender is an admission that the amount 
tendered is due to the party in whose favor 
the tender is made, and it is error not to 
render judgment in favor of such party to 
the amount of such tender: Wright v. Howell, 

35-288; Rump v. Schwartz, 56-011: Brayton v. 
Delaware County, 16-44. . 

A judgment against the party making 
the tender in favor of the party to whom it 
is made, for the amount tendered cannot be 
questioned: Wilson v. Chicago, M. & St. P. 
R. Co., 68-673. 

Where a tender is pleaded plaintiff is en
titled to a verdict for that amount, and in a 
particular case, held, that a verdict by a 
jury which failed to award to plaintiff the 
amount due was cured by judgment of the 
court for that amount, and that the error in 
the verdict was therefore without prejudice: 
Sheriff v. Hull, 37-174. 

Where a tender is pleaded as to one 
branch of a counter-claim, leaving undeter
mined the original action and another 
branch of the counter-claim, there is no 
ground for rendering judgment for defend
ant on such tender: Wolmerstadt v. Jacobs, 61-
372. 

The pleading of a tender by defendant 
does not admit allegations of plaintiff's peti
tion, but only that the amount is due on a 
cause of action included in the suit: Griffin 
v. Harriman, 74-436. 

SEC. 3063. Receipt—objection. The person making a tender may 
demand a receipt in writing for the money or article tendered, as a condition 
precedent to the delivery thereof. The person to whom a tender is made 
must, at the time, make any objection which he may have to the money, 
instrument or property tendered, or he will be deemed to have waived it. 
[C.73, §§2106-7; R., §§ 1817-18; C'51, §§ 968-9.] 

By "objection to the money" is meant 
objection to the kind of money, and the 
phrase has no reference to the amount. 
Want of objection as to tne amount would not 
preclude recovery of the amount actually 
due: Chicago & S. W. R. Co. v. Northwestern 
Ü. Packet Co., 38-377. 

A party making no objection to the 
amount of the tender cannot afterwards set 
up that the tender was insufficient: Sheriff». 
Hull, 37-174. 

A tender of less than the amount due 
will be sufficient as a tender unless objec
tion be made to the amount, and will relieve 
the party irom liability for interest and 
costs, but will not prevent a recovery by the 
other party for the actual amount due: Hay-

ward v. Munger, 13-516; Guengerich v. Smith, 
36-587. 

Where the party to whom the tender is 
made does not object to the amount, it will 
be presumed that the amount tendered was 
that which the party making the tender 
offered to pay: McBaneld v. Kimbrell, 3 G. 
Gr., 335. 

The party objecting to the terms of an 
instrument tendered must specify what 
terms he requires: Gilbert v. Mosier, 11-498. 

The clerk of the court is liable for money 
paid into court by way of tender whether it 
was paid in legal tender money or not. The 
objection to the kind of money can be raised 
only by the party against whom the tender 
is sought to be established: Billings v. Teel-
ing, 40-607. 

CHAPTER 5. 

OP SURETIES. 

SECTION 3064. May require creditor to sue. When any person 
bound as surety for another for the payment of money, or the performance 
of any other contract in writing, apprehends that his principal is about to 
become insolvent or remove permanently from the state without discharg
ing the contract, he may, if a cause of action has accrued thereon, by writ
ing, require the creditor to sue upon the same, or permit the surety to 
commence an action in such creditor's name and at the surety's cost. [C. 
73, § 2108; R., § 1819; C. '51, § 970.] 
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The statutory provisions as to notice to 
the creditor to sue are in abrogation of the 
common law. A surety relying upon a dis
charge by reason of them should show that 
he has complied with the statute with rea
sonable strictness: Hill v. Sherman, 15-365; 
Moore v. Peterson, 64-423. 

Therefore a notice given by the surety to 
the creditor to begin suit against the princi
pal debtor for the amount due, or notice to 
permit such surety to begin suit in the name 
of the creditor, is not enough. The notice 
should require the creditor to bring suit 
upon the contract against the parties liable 
thereon (including thesuretyjor permitsuch 
suit to be brought: Moore v. Peterson, 64-423; 
Harriman v. Egbert, 36-270. 

Where notice was given by the surety as 
here contemplated, and in pursuance thereof 
authority was given to the surety by the 
creditor to bring suit against the principal, 
but the suit brought under such authority 
was afterwards dismissed, held, that such 
proceeding did not deprive the creditor of 
the right to prosecute his claim before the 
assignee of the principal debtor, in an as
signment for the benefit of creditors: In re 
Assignment of Hobson, 81-392. 

Under this provision a creditor cannot 
hold the surety without instituting suit 
against the principal, or allowing the surety 
to do so, although the principal may have 
removed from the state: Hay ward v. Fuller-
ton, 75-371. 

Under the above section there must be a 
request or notice to bring suit, but where the 
guarantor's attorney merely requested the 
creditor to send a copy of the bond guaran
teed, and stated that if the creditor did not 
have an attorney or collector to collect the 
indebtedness the writer would do so, held, 
that this was not notice to sue as required 
by the statute: Davis Sewing Machine Co. v. 
McGinnis, 45-538, 545. 

The notice by the surety must be in writ
ing: Stevens v. Campbell, 6-538. 

Failure to object to oral- evidence of a no
tice to the creditor to sue does not waive the 
requirement of the statute: Davis v. Payne, 
45-194. 

The creditor has the right of election to 
sue in his own name or permit the surety to 
do so. A notice requiring him to sue will not 
release the surety if such notice is not com
plied with: Hill v. Sherman, 15-365. 

A joint maker of a note who is in fact a 

surety may have the benefit of these provi
sions: Piper v. Newcomer, 25-221. 

Before a right of action has accrued on 
the contract against the principal the pro
visions of these sections are not applicable: 
Dennison v. Sopa; 33-183. 

Where a principal makes a note payable 
at a fixed future time as collateral to a bond, 
and the creditor reserves his right to an 
immediate action on the bond, and it is ex
pressly agreed that the remedy on the bond 
is not suspended by the note, the sureties 
can, notwithstanding the acceptance of the 
note, require the creditor to commence suit 
on the bond as provided under the above 
sections: Jones v. Sarchett, 61-520. 

The fact that before the giving of the 
notice by the surety to the creditor the prin
cipal has been insolvent, and has removed 
from the state, will not defeat the object of 
the notice, it not appearing that the princi
pal is insolvent at the time the notice is 
given: Graham v. Bush, 73-451. 

Under these provisions a surety may, by 
giving proper notice, compel the creditor to 
sue, and \ 3967 gives him the right, when he 
and the principal are joined in a suit, to have 
the judgment on his motion specify him as 
surety, the effect of such judgment then be
ing to exempt the surety's property from 
execution until the principal's property is 
exhausted. But where a surety has failed 
to act under either of these provisions, and 
both principal and surety are joined in a 
suit, the creditor may dismiss as to the prin
cipal, and pursue the surety alone: Dorothy 
v. Hicks, 63-240. 

If a creditor makes a representation to a 
surety as to the condition of the indebted
ness, or if he promises to look alone to the 
principal for payment, and the surety, rely
ing upon such representation or promise, 
surrenders securities, or omits to procure 
security, or otherwise changes his position 
toward the principal, he is thereby dis
charged: Auchampaugh v. Schmidt, 77-13. 

But where there was no misrepresenta
tion as to existing facts, but merely a promise 
to look to the principal alone for payment, 
and it was shown that the relation of the 
surety to the principal remained unchanged, 
held, that the surety was not discharged: 
Ibid. 

These provisions have no application to 
cases where sureties are released by express 
act of the creditor: Wolf v. Madden, 82-114. 

SEC. 3065. Refusal or neglect. If the creditor refuses or neglects to 
bring an action for ten days after request, and does not permit the surety 
to do so, and furnish him with a true copy of the contract or other writing 
therefor, and enable him to have the use of the original when requisite in 
such action, the surety shall be discharged. [C. 73, § 2109; R., § 1820; C. 
'51, § 971.] 

After making the demand upon the prin
cipal in writing, the surety has nothing 
further to do, and, if not notified by the 
principal within due time of his permission 
to sue, he is discharged: First Nat. Dank v. 
Smith, 25-210. 

The fact of the surety's apprehension of 
his principal's insolvency cannot be put in 
issue. The cxibtencc of the fact of insol

vency or removal is not necessary to give the 
surety the right to make the demand upon 
the creditor: 1 bid. 

The personal right of a surety to be dis
charged from a note upon failure of the 
creditor to sue upon notice cannot be taken 
away by his official relation to the creditor, 
it not appearing that i t was his official duty to 
institute suit, or that he had custody of the 
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note, or was guilty of fraud or negligence in 
the transaction: Ibid. 

The election to sue or to allow the surety 
to sue isa right of the creditor incident to the 
debt itself, and passes to an agent authorized 
to collect the debt. If not exercised by him 
on notice from the surety it is lost and the 
surety discharged: Thwnburgh v. Madrea, 
33-380. 

When the surety serves his notice on the 
creditor to sue, the creditor must see that 
suit is actually commenced within the time 
fixed by statute, otherwise the surety will be 

discharged. Thus where a creditor, on re
ceipt of a notice from the surety, directed a 
justice to bring suit and the justice failed to 
do so within the ten days, held, that the 
creditor was chargeable with the neglect of 
the justice and the surety was discharged: 
German Am. Bank v. Denmire, 58-137. 

A showing of injury is not necessai'y to 
release the surety where he has given proper 
notice to the creditor who has not elected 
one or the other of the steps pointed out by 
statute: Shenandoah Nat. Hank v. Ayres, 87-
526. 

SEC. 3066. Surety may sue. When the surety commences such action, 
he shall give a bond to pay such costs as may be adjudged against the 
creditor, and the action shall be brought against all the obligors, but those 
joining in the request to the creditor shall make no defense thereto, but 
may be heard on the assessment of the damages. [C. 73, § 2110; R., § 1821; C. 
"51, § 972.] 

SEC. 3067. Executor—official bonds. The provisions of this chapter 
extend to the executor of a deceased surety and holder of the contract, but 
not to the official bonds of public officers, executors or guardians. [C. 73. 
§2111;R., § 1822; C.'51, §973.] 

CHAPTER 6. 

OF PRIVATE SEALS. 

SECTION 3068. Abolished. The use of private seals in written con
tracts, except those of corporations, is abolished; and the addition of a 
private seal to an instrument in writing shall not affect its character in any 
respect, but in the execution of instruments conveying, incumbering or 
affecting real estate, a corporation shall attach its corporate seal. [C. 73, § 
2112; R., §1823; C'51, §974.] 

A corporation may make a valid written under seal, parol evidence is admissible to 
contract without the use of a seal: Muscatine show whether an executor is bound thereby 
Water Works Co., v. Muscatine Lumber Co., individually or in his representative capac-
85-112. ity: Ames v. Holderbaum, 44 Fed., 224. 

A mortgage not being now an instrument 

SEC. 3069. Consideration implied. All contracts in writing, signed 
by the party to be bound or by his authorized agent or attorney, shall 
import a consideration. [C.73, § 2113; R., § 1824; C'51, § 975.] 

A consideration is implied in a written 
contract, and none need be expressed: Ped-
dicord v. Whittam, 9-471. 

A written contract implies a considera
tion, and want or failure of consideration 
must be averred and shown by way of de
fense: Ooodpaster v. Porter, 11-161. 

Such a contract imports a consideration 
in the same manner that sealed instruments 
formerly did: Jones v. Berryhill, 25-289, 297. 

So held as to a written guaranty: Sabin v. 
Harris, 12-87. 

A covenant in writing imports a consid
eration: Arnold v. Kleutzer, 67-214. 

A deed implies a consideration unless 
there is evidence to the contrary: Brockway 
v. Harrington, 82-23. 

A written instrument imports a consider
ation and the burden is upon the party de
fending against such instrument to show 
that it was without consideration: French v. 
French, 91-140. 

A contract in writing purports a consid
eration and it is not essential that the writ
ing be made or signed by the person to be 
charged if it is executed under his author
ity: First Methodist Episcopal Church v. Bun
nell, 64 N. W., 412. 

It is not ground of demurrer to a petition 
on a written instrument that no considera
tion is alleged or appears on the face there
of. Such objection must be set up as a de
fense: Binder v. Lake, 6-164; Towsley v. Olds. 
6-526; Ooodpaster v. Porter, 11-161; Henderson 
v. Booth, 11-212; State v. Wright, 37-522. 

The consideration need not appear upon 
the face of the contract: it may be proved by 
parol, or inferred from the terms and obvious 
import of the agreement: Attix v. Pelan, 5-
336. 

Parol evidence is admissible to show a 
consideration other than that expressed on 
the face of the contract: Taylor c. Wightman, 
51-411. 
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The consideration of a written contract 
may be shown by parol, and if such consid
eration is found in an unwritten agreement 
it may be proved by oral testimony: Sinip&on 
Centenary College v. Bryan, 50-293. 

Where the consideration is embraced and 
fully stated in unmistakable language in 
the written instrument it is not competent or 
admissible to add to, change or vary the con
sideration by parol evidence: De Coey v. Van 
Wyk, 66N.W..787. 

This rule will not, however, make the re
cital of consideration in a mortgage binding 
on the person for whose benefit the mortgage 
is given if he is not primarily a party thereto: 
Ibid. 

While a written instrument imports a con
sideration, yet a receipt stipulating that on 
payment of a portion of the indebtedness the 
debtor is released from the balance does not 
give rise to the presumption of a considera
tion in opposition to its own terms in such 
sense as to be valid: Bender v. Been, 78-283. 

Where a sheriff levied upon certain prop
erty under an execution in favor of A. and 
against B., and P. claimed to own said prop
erty and entered into a contract with A. by 
which he agreed to hold the property subject 

SEC. 3070. Failure of—fraud. 

to the levy, the rights of A. and of the sher
iff being in no wise prejudiced, held, that the 
contract being in writing- imported a con
sideration: Allen v. Pratt, 79-113. 

In a suit upon certain drafts, held, that 
they imported a consideration, and it was un
necessary for plaintiff to either plead or 
prove it in the first instance, that the aver
ments in the answer as to want of considera
tion were denied by operation of law with
out a reply, and that it was competent for 
plaintiff to show that the drafts were given 
in settlement of a disputed claim: Gafford 
v. Atiierícan Mortgage tf> Investment Co., 77-
736. 

In an action upon a promissory note where 
the signature is established, the burden of 
proof is upon the defendant to show that the 
note was without consideration, where that 
is the defense upon which defendant relies: 
McCormick v. Jacobson, 77-582. 

An assignment being in writing is pre
sumed to have been made for a consideration 
and an allegation that the assignment was in 
writing is to be construed as alleging that it 
was for a consideration and not by way of a 
gift: Gary v. Northioestern Mut. Aid Assn., 
87-25. 

The want or failure, in whole or in 
part, of the consideration of a written contract may be shown as a defense, 
total or partial, except to negotiable paper transferred in good faith and for 
a valuable consideration before maturity, but if such paper has been pro
cured by fraud upon the maker, no holder thereof shall recover thereon of 
the maker a greater sum than he paid therefor, with interest and costs. [22 
G. A., ch. 90; C.73, § 2114; R., § 1825; C'51, § 976.] 

While a written contract imports a con
sideration, it is competent to aver and prove 
that there was in fact no consideration: 
Brigqs v. Downing, 48-550; Byers v. Harris, 
67-685. 

Although a written contract imports a 
consideration, it is competent to show a 
failure of consideration to defeat the con
tract, the burden of proof being upon the 
defendant: University of Des Moines v. Liv
ingston, 57-307. 

The phrase "value received" does not 
necessarily import a consideration, and evi
dence is competent to show that no consid
eration has been in fact received: Osgood v. 
Bringolf, 32-265. 

Extrinsic evidence of a consideration to a 
written contract adverse to that expressed 
upon the face thereof is incompetent: Gelpcke 
v. Blake, 19-263. 

A defendant relying on want of consider
ation in a written contract must aver and 

show not only that he did not receive the 
consideration specified therein, but also that 
he did not receive any other consideration: 
Taylor v. Wightman, 51-411. 

This section relates to the remedy, and is 
not unconstitutional as impairing a contract 
when applied to an instrument made in an
other state, where the common-law rule a» 
to the conclusiveness of a seal upon the 
question of consideration is still in force: 
Williams v. Haines, 27-251. 

Under this section as amended, the pur
chaser of a note procured by fraud, although 
he has purchased for value before due, with
out notice, is not entitled to recover a great
er sum than that paid for the note, with in • 
terest and costs, and it is proper, therefore, 
to introduce evidence to show the amount-
paid in such cases, and that question can 
properly be submitted to the jury in the ab
sence of evidence of notice of fraud: Rich
ardson v. Monroe, 85-359. 

CHAPTEE 7. 
OP ASSIGNMENTS FOR CREDITORS. 

SECTION 3071. Must be without preferences. No ,general assign
ment of property by an insolvent person, firm or corporation, or in contem
plation of insolvency, for the benefit of creditors, shall be valid unless it be 
made for the benefit of all the creditors in proportion to the amount of their 
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respective claims; and in every such £ 
shall be presumed. [C.73, §§ 2115-lf 

What valid: A trust deed executed in 
another state, making disposition of property 
in trust for the benefit of creditors, held to 
be an assignment for the benefit of creditors 
within the meaning of the statute: Schee v. 
La Grange, 78-101. 

An assignment for the benefit of creditors 
where preferences are given is invalid be
cause it is fraudulent, and it is the fraud 
which vitiates the transaction; and in a par
ticular case, where the court found that cer
tain mortgages were in effect a general as
signment, but not for the benefit of credit
ors, held, that it was merely a finding of 
fraud: Wise v. Wilds, 77-586; Arnold v. Wilds, 
77-593. 

Where the assignment on its face purports 
to be an assignment for the benefit of all the 
creditors, the mere designation of persons 
as creditors in the schedule who may not 
have valid claims does not render the as
signment void: Hamilton-Brown Shoe Co. v. 
Mercer, 84-537. 

It is not questioned, however, but that a 
creditor may disregard it and treat it as void 
and proceed to attach the property, if it is 
made for a fraudulent purpose or is for the 
benefit of only a portion of the creditors: 
Ibid. 

The fact that the assignment does not 
cover property exempt from execution does 

/ n o t render it invalid: Bradley v. Bischel, 
/ 81-80. " ^ s . 
f Also held, that the fact that the assign-
! ment, being of partnership property, speci

fied only the payment of partnership debts 
without provision for application of a resi
due to payment of individual debts, would 
not render the assignment invalid, as the 
law would, without any special provisions, 
make such application: Ibid. 

The fact that the assignor supposes that 
he will escape further liability for his debts 
by making such assignment will not render 
the assignment void: Ibid. 

The fact that some of the creditors are 
attempting to defraud the others under the 
assignment will not render the assignment 
void, the remedy being on application to the 
proper court to prevent such fraud: Ibid. 

Where a debtor, knowing that an execu
tion is to be taken out against him, sells his 
property to a vendee having knowledge of 
the facts, for the express purpose of avoid
ing a levy or receiving a consideration 
which cannot be reached by execution, the 
conveyance will be invalid as against a cred
itor although it is executed upon a good 
consideration; at least unless the creditor has 
received the benefit of the consideration. 
And a mortgage or conveyance to one cred
itor in security or satisfaction of his claim 
will be valid though it operates to bar other 
creditors from obtaining satisfaction of their 
debts: Davis v. Schwartz, 155 U. S., 631. 

A direction to the assignee to sell the 
property when convenient, and as soon as it 
can be done without material sacrifice, will 
not constitute conclusive badge of fraud: 
Woofer o. Stvnjield, 11-128. 

.ssignment the assent of the creditors 
>; R., §§ 1826-7; C'51, §§ 977-8.] 

An assignment executed for the payment 
of debts "as fast as they become due," held 
not to necessarily imply a payment other
wise than pro rata and therefore not void: 
Meeker v. Sanders, 6-61. 

It seems that a provision in the assign
ment authorizing the assignee to sell for 
credit will render it void, but authority to 
dispose of property upon such terms as in 
his judgment seem best will not have that 
effect: Ibid.; Berry v. Hayden, 7-469. 

Nor will a provision authorizing the as
signee to compound with debtors render the 
assignment void: Berry v. Hayden, 7-469. 

A creditor or a co-debtor may be made as
signee: Wooster v. Stanfield, 11-128. 

The fact that the the assignee is offering 
to sell the g-oods on credit or to exchange 
them will not render the conveyance void. 
No neglect of duty by the assignee, and no 
misapplication of the trust fund by him can 
have that effect. The remedy for'such neg
ligence or misfeasance is by application to 
the court: Meeker v. Sanders, 6-61. 

Failure of the assignee to report the 
amount and condition of the assets will not 
affect the validity of the assignment: Savery 
v. Spaulding, 8-239. 

The fact that the grantor in a deed of as
signment is employed in the business by the 
assignee in the capacity of clerk will not in 
itself be evidence of fraud in making the a&-
signment: Ibid. 

Delivery of the assignment to the attor
ney of the assignor with direction to file 
it for record is, in effect, delivery to the as
signee: American v. Frank, 62-202. 

A general assignment directing the ap
plication of the property of the insolvent to 
the payment of his debts does not defeat the 
r ight that any creditor may have to priority: 
In re Carter, 67 N. W., 239. 

Where a contract of sale is made for 
property to be delivered on credit, the same 
to be paid for by notes of the purchaser, 
who becomes insolvent before delivery, and 
makes an assignment for the benefit of cred
itors, the seller has a r ight to rescind the 
contract, even though the assignee may be 
both able and willing to fully execute it: 
Rappleye v. Racine Seeder Co., 79-220. 

I t has been held by our supreme court as 
sound in principle, and in the absence of an 
authoritative adjudication by the United 
States supreme court, in accordance with 
the weight of authority, that the enactment 
of the federal bankrupt law did not operate 
to nullify, supersede or suspend the insol
vent laws of the states: Reed v. Taylor, 32-209. 

It is competent for the assignor after 
making a deed of assignment to make a new 
promise in writing which will have the ef
fect of reviving a debt barred by the statute 
of limitations and subject the property as
signed to the payment of such debt: Hellman 
v. Kiene, 73-448. 

Where a debtor transferred a note to a 
creditor, with the understanding that he 
should collect it and apply so much of the 
proceeds ab should be necessary for the sat-
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isfaction of his own claim, and pay the bal
ance upon another claim, held, that the 
provision in favor of the second creditor as 
to the balance did not constitute an assign
ment to him, he not being a party to the 
agreement, and therefore the excess re
mained in the hands of the first assignee 
liable to garnishment by other creditors: 
Witter v. Little, 66-431. 

Transfer in payment: Whether or not 
certain acts would constitute an assignment 
is a question to be determined by the inten
tion of the parties: Roberts v. Press, 66 N. 
W., 756. 

Partial assignments: This statute in no 
manner affects the common-law right of an 
insolvent to make a partial assignment for 
the benefit of creditors: Loomis v. Stewart, 
75-387. 

A debtor may make a partial assignment 
for the benefit of any or all his creditors, and 
the provisions of the statute with reference 
to a general assignment do not apply to such 
a case: Buck v. Chase, 85-296. 

The statutory provisions relate to gen
eral assignments, not to partial assignments: 
Bock v. Perkins, 139 U. S., 628. 

The debtor may, if he acts without fraud, 
transfer property in payment of debts to cer
tain creditors before making a general as
signment, and such transfer will be valid 
even though made in contemplation of in
solvency: Lampson v. Arnold, 19-479; Van 
Patten v. Burr, 52-518. 

A mortgage given by a debtor upon all 
his property, not for the benefit of all his 
creditors, and reserving a right of redemp
tion, will not be deemed invalid: Younkin 
v. Collier, 47 Fed., 571. 

An insolvent debtor may lawfully mort
gage all his property for the security of a 
portion of his debts, even though nothing is 
left for the payment of those unsecured: 
Rollins v. Shaver Wagon, etc., Co., 80-380. 

The fact, that some of the claims for 
which a mortgage was given are fraudulent 
will not invalidate the instrument: Ibid. 

A sale of property to a creditor in pay
ment of his debt is valid, although other 
creditors remain unpaid: Hutchinson v. Wat-
kins, 17-475. 

The statutory provision has no applica
tion where a debtor, without fraud, sells 
property to a creditor absolutely for a fixed 
consideration, a portion of which is the dis
charge of a debt due such creditor, and the 
balance is money paid to the debtor and to 
other creditors in discharge of debts due 
them. Johnson v. McOrew, 11-151. 

An absolute sale in good faith for a valu
able consideration of the entire property of 
an insolvent corporation will not be held 
to be void as a general assignment: Buell v. 
Buckingham, 16-284. 

A debtor may in good faith secure the 
claims of a creditor at any time without 
reference to the claims of other creditors, 
and for that purpose may give a chattel 
mortgage: Fromme v. Jones, 13-474. 

A trust deed not purporting to be a gen
eral assignment, made to secure a present 
loan of money, held not void: Whittaker v. 
Lindley, 14-598. 

A debtor may give all his property in 

payment or security to one of his creditors 
without violating the statutory provision, 
provided the transaction is free from fraud. 
Davis v. Gibbon, 24-257; Farwell v. Howard, 
26-381. 

Knowledge by the creditor who is pre
ferred that other creditors are left unpro
vided for will not render the transaction 
void: Cowles v. Ricketts, 1-582. 

The transfer of all property in the pay
ment of a pre-existing debt is not fraudulent, 
even though the transferee may have knowl
edge of other creditors and of the insolvency 
of the debtor: Butler v. Diddy, 83-533. 

The execution of mortgages by an insol
vent debtor with the bona fide intention of 
securing particular creditors does not oper
ate as a general assignment: Ibid. 

The intention on the part of the debtor 
to transfer all of his property to one creditor 
to the exclusion of other creditors, and the 
knowledge to that effect of the creditor, will 
not render such transfer invalid. Such 
transaction does not constitute a general as
signment: Stewart v. Mills County Nat. Bank, 
76-571. 

The fact that the creditor to whom prop
erty is thus transferred displays great haste 
in getting the conveyance on record for the 
purpose of maintaining priority over other 
creditors will not show fraud such as to ren
der the transaction invalid: Ibid. 

A partial assignment in good faith, pre
ferring certain creditors, is not void: Gray 
v. McCallistei; 50-497; Cole v. Dealham, 13-551. 

"While preferences in a general assign
ment are forbidden, yet a sale or mortgage 
to secure bona fide debts is not invalid al
though it gives a preference: Davis v. 
Schioartz, 155 U. S.,_ 631. 

A debtor in failing circumstances may 
mortgagee the whole of his property for the 
security of a portion of his creditors, even 
though the effect of the transaction is to de
feat the collection of his debts: Southern 
White Lead Co. v. Haas, 73-399. 

A mortgage of property in this state is 
not rendered invalid by the fact that a gen
eral assignment of all the debtor's property 
is on the same day executed in another state: 
Lyon v. Mcllrane, 24-9. 

Where an insolvent debtor made trans
fers of specific portions of his property, and 
for the payment and security of specified 
creditors respectively, who accepted the pro
visions thus made for them, and on the fol
lowing day made a general assignment, held, 
that such transfers were valid: Bolles v. 
Creighton, 73-199. 

If the assignment does not cover all the 
insolvent's property it will not be a general 
assignment, even though it purports to be 
general: Meeker v. Sanders, 6-61. 

Several instruments: Where several in
struments are executed consecutively, each 
one subject to those preceding, and together 
constituting a disposition of all the debtor's 
property, for the benefit of his creditors, but 
not in proportion to the amount of their 
claims, the various instruments will be con
sidered as constituting one transaction and 
as therefore void under the statute: Burrows 
v. Lehndorff, 8-96. 

So held, also, as to mortgages and a gen-
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eral assignment executed at the same time: 
Cole v. Deathman, 13-551; Van Patten v. Burr, 
51-518. 

So Mid, also, as to an assignment and a 
deed in fee executed on the same day: Moore 
v. Church, 70-208. 

Where a general assignment is made, and 
as a part of the same transaction, and for the 
purpose of giving a preference, a mortgage 
is executed by the same party, the assign
ment and mortgage will both be void: Rock 
Island Plow Co. v. Bréese, 83-553. 

But where the mortgage was made pend
ing the execution of the assignment, for the 
purpose of preventing the levy of an attach
ment, which would have defeated the making 
of an assignment, held, that such mortgage 
did not render the assignment void: Ibid. 

An intention to make a general assign
ment, known to a creditor to whom a bill of 
sale is given in payment of his claim prior 
to such assignment, together with other cir
cumstances indicating that the two instru
ments are parts of one transaction, will ren
der such bill of sale and assignment void: 
Falker v. Linchan, 88-641. 

This section does not prohibit partial as
signments, and while several instruments ex
ecuted about the same time may under some 
circumstances be construed together as a 
general assignment, they are not necessarily 
SO construed, the question depending upon 
the character of the instruments, the cir
cumstances of the case and the intent of the 
parties: South Branch Lumber Co. v. Ott, 142 
U. S., 622. 

A transfer for the benefit of one creditor 
will not render a subsequent general assign
ment invalid, even though the result of the 
two transactions is that such creditor reaps 
a benefit at the expense of other creditors, 
if a general assignment was not contemplated 
when the transfer was made: McCanaless v. 
Hazen, 67 N.W., 256. 

If the debtor in giving security to part of 
his creditors does so without intending to 
make a general assignment for the benefit of 
all of them, the transaction is valid even 
though within a brief time thereafter, and 
on the same day, he forms and executes the 
purpose of making such assignment: Cle
ment v. Johnsou, 85-566. 

The fact that the debtor executes a mort
gage to one creditor and immediately after 
makes a general assignment does not neces
sarily invalidate the latter. I t must appear 
that the debtor at the time of giving the 
mortgage had the intention of disposing of 
his property for the benefit of his creditors, 
and with that intention gave the mortgage 
to secure one or more of his creditors, com
pleting a transfer of his property by the ex
ecution of the deed of assignment: Farwell 
v. Maxwell, 34 Fed., 727. 

Where chattel mortgages and the assign
ment of books of account were executed to 
different creditoi's, and within an hour after 
their execution a general assignment was 
made, and it was shown that the general 
assignment was not contemplated at the time 
of the execution of the other instruments, 
but that such general assignment was exe
cuted when the debtor way advised that the 

recording of the prior instruments would 
pi-obably cause a levying of attachment, held, 
that the various instruments should be 
deemed valid: Gage v. Parry, 69-605. 

In a particular case, held, that the tran
sactions immediately preceding the making 
of an assignment for benefit of creditors 
were not made in contemplation of such as
signment or as a part thereof in such sense 
as to render the assignment invalid: Le 
Iloyne v. Braden, 87-739. 

Where a debtor conveyed a stock of mer
chandise to his wife, who thereupon, and in 
consideration thereof, executed a chattel 
mortgage upon the same to secure the pay
ment of her husband's indebtedness, in which 
mortgage certain creditors were preferred to 
others, held, that the transaction was in the 
nature of a general assignment and there
fore void: Van Horn v. Smith, 59-142. 

Intention: In determining whether a dis
position of property constitutes such a gen
eral assignment as to be void, because not 
made for the benefit of all creditors, the in
tention of the parties will control: Letts 
v. McMaster, 83-449. 

Where the assignment is made to a cred
itor and secures to him a less proportion of 
the property than he would be entitled to 
under a general distribution, it cannot be 
said to be void as giving preferences: Cleve
land, etc., Stove Co. o. Wilson, 80-697. 

The law does not defeat an assignment 
because it does not cover all the assignee's 
property. Whatever is not assigned may be 
pursued by the creditors, but the assignee 
cannot be made liable as garnishee for prop
erty never coming into his hands: Ibid. 

Where a debtor executed a deed of as
signment of his personal property for the 
benefit of creditors, and a short time before 
had conveyed his real estate in payment of a 
debt, held, that an instruction to the jury 
that if the deed was executed according to a 
definite, prior agreement, in such sense as to 
be a distinct transaction from that of the as
signment, and independent of it, the assign
ment was valid, was not objectionable in that 
it failed to instruct the jury as to the essen
tials of a valid contract, as the question was 
whether the act was so connected in point of 
time and intention with the execution of the 
other instrument as to form a part of that 
transaction and with it constitute a general 
assignment, which was to be determined from 
the circumstances surrounding the execution 
of the instruments and the motives and in
tentions of the debtor in executing them: 
Loomis v. Stewart, 75-387. 

The fact that an assignor has withheld 
certain of his personal property and appro
priated it to the payment of his debt to a 
particular creditor will not invalidate the 
assignment, as the assignee can yet recover 
the property, and evidence of such facts is 
properly excluded, when the question to be 
determined is the validity of the assignment: 
Ibid. 

Where chattel mortgages and assign
ments to secure particular creditors are fol
lowed by a general assignment and it ap
pears that the instruments were executed 
with the 6o»ta fide intention of securing such 
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creditors, the law will not give to such acts a 
different character from that intended: Gage 
v. Parry, 69-005. 

To justify the court in finding that a 
mortgage may be taken in connection with 
some other instrument as constituting an 
assignment., it should appear that the mort
gagor, at the time he made the mortgage, 
had the intention to make an assignment: 
Perry v. Vezina, 63-25. 

The fact that mortgages and an instru
ment purporting to be a general assignment 
were all made on the same day, acknowl
edged before the same officer, and delivered 
to the recorder by the same person, held 
not sufficient to show that the mortgages 
were a part of the assignment, it being 
proved by positive evidence that the mort
gages were executed in the forenoon, when 
the party did not contemplate making the 
assignment, and that the purpose to do so 
was conceived after noon, when the parties 
to whom the mortgages were given had sep
arated. To render the instruments in such 
cases void as constituting a general assign
ment not for the equal benefit of all cred
itors it must appear that they were all parts 
of the same transaction: Farwell v. Jones, 63-
316. 

Where a party executes a chattel mort
gage to secure creditors under the belief 
that the property will be more than suffi
cient to satisfy the claims of such creditors, 
even though it may appear that in this re
spect he was mistaken, he cannot be deemed 
by such chattel mortgage to have made 
complete disposition of his property nor to 
have thereby intended a general assign
ment: Van Patten v. Thompson, 73-103. 

The question whether a chattel mortgage 
given for the security of particular creditors 
is to be considered as a general assignment 
and therefore invalid, is to be determined 
by the intention of the ¡parties, as it may be 
ascertained from the circumstances of the 
transaction. And where it appeared that 
the mortgagor was not at the time insolvent 
and that the mortgage was not executed in 
contemplation of insolvency, held, that the 
transaction should not be construed as a gen
eral assignment: Bradley v. Hopkins, 67 
N.W., 261. 

A chattel mortgage is not to be deemed 
part of an assignment where at the time the 
mortgage was executed there was no thought 
of insolvency and no intention of making an 
assignment: In re Bloomjield Woolen Mills, 
70 N.W., 115. 

If the execution of a mortgage and the 
making of a general assignment are one 
transaction and both done in pursuance of an 
intention to make a general assignment they 
amount to a general assignment with a pref
erence and the mortgage is void under the 
statute: Creglow v. Creglow, 69 N.W., 446. 

Where trust deeds and mortgages were 
executed by an insolvent partnership and also 
by a corporation of which the partners were 
controlling members, held, that the whole 
transaction should be taken together as an 
assignment and was void on account of pref
erences: Elwell v. Kimball, 69 N.W., 289. 

Transfers and mortgages made without 

reference to the making of an assignment 
and without an intent to do so are not to be 
deemed portions of a subsequent assignment 
for the benefit of creditors, although but a 
short time intervenes between the execution 
of such instruments and the assignment: 
Farwell v. Cunningham, 86-67. 

A general assignment may be made by 
deed of assignment with mortgages and 
conveyances executed at practically the 
same time and with the intent that all taken 
together should amount to a general assign
ment, the question of construing such in
struments together being one as to the in
tention of the debtor. If the general assign
ment thus contemplated is not for the benefit 
of all creditors in proportion to the amount 
of their respective claims but gives some a 
preference over others, it is void and the 
property is subject to attachment and ex
ecution without regard to such assignment. 
Such an assignment does not place the prop
erty in custodia leyis: Bradley v. Bailey, 64 N. 
W., 758. 

But a debtor may make a partial assign
ment which will be valid as against credit
ors, and such partial assignment will not 
be invalid by reason of a subsequent general 
assignment not intended when the partial 
assignment is made: Ibid. 

The fact that conveyances are executed 
at or about the same time as the making of 
a deed of general assignment is not neces
sarily controlling. It is the intention of 
the debtor which determines the question: 
Ibid. 

Where prior to the making of an assign
ment the debtor had executed chattel mort
gages on a portion of the property, held, that 
as such mortgages were executed without 
the intent to make an assignment they did 
not render the assignment invalid and that it 
was immaterial whether or not a portion of 
the mortgages were so delivered as to be
come valid liens: Farwell v. Weber, 91-122. 

The question whether a conveyance by a 
debtor of all his property for the benefit of a 
portion of his creditors shall be regarded as 
an assignment for the benefit of creditors or 
a mortgage for the security of particular 
debts'is to be determined by the intention 
as it may be ascertained from the circum
stances of the transaction. If the convey
ance is to a trustee, and the debtor intends 
to divest himself, not only of the title of the 
property, but of all control over it, for the 
purpose of securing the distribution of all 
his property among his creditors, or a por
tion of them, it is an assignment for the ben
efit of creditors, no matter what name the 
parties may have given it. On the other 
hand, if the intention of the debtor is merely 
to secure his debt to one or more of his cred
itors, and the conveyance is not intended as 
an absolute disposition of his property, but 
he reserves to himself a right therein, the 
conveyance will be treated as void, even 
though the debtor is insolvent at the time 
and it covers all his property, and but a por
tion of his debts are secured by it: UadwelVs 
Bank v. Crittenden, 66-237. 

A chattel mortgage, though executed by 
an insolvent pcr&on, and covering all his 
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property, is not necessarily an assignment. 
Whether it is to be construed as such or not 
depends upon the intent with which it is 
made. It is not to bo considered an assign
ment where there is nothing to indicate that 
the mortgagor intended anything but the 
giving of security: Kohn v. Clement, 58-589. 

A chattel mortgage given to one creditor 
to secure his claim will not operate as a gen
eral assignment, it appearing that none of 
the parties intended at the time that it should 
have such an operation, and that it does not 
include all of the property of the debtor: 
Carson v. Byers, 67-606. 

An insolvent debtor may lawfully make 
such a disposal of the property as to entitle 
one or more creditors to a preference over 
others. This he may do by mortgage, sale 
or conveyance, and the fact that such mort
gages, sales and conveyances embrace all his 
property does not necessarily constitute the 
transaction a general assignment. And 
where the creditors secured by mortgages 
and deeds were bona fids creditors, whom the 
parties had contemplated securing from the 
time their debts were contracted, and who 
accepted the security offered, held, that the 
transaction was valid: Aulman v. Aulman, 
71-124. 

The execution of a mortgage by the di
rectors of a corporation to secure its indebt
edness, although at a time when the corpo
ration had become insolvent, held not to 
constitute a general assignment for the ben
efit of creditors so as to be void because not 
for the benefit of all: Oarrett v. Burlington 
Plow Co., 70-697. 

The fact that in an instrument or instru
ments making general disposition of all the 
debtor's property for the benefit of his cred
itors no trustee is appointed will not prevent 
its being an assignment, and therefore void 
as such, if not made for their benefit propor
tionally: Burrows v. Lehndorff, 8-96. 

Under the facts in a particular case, held, 
that mortgages to creditors were not shown 
to be intended as a full disposition of the 
debtor's property, and therefore were not to 
be treated as an assignment: Jaffray v. Green-
baum, 64-492. 

That a conveyance of real estate to one 
creditor in payment or security of his debt 
was executed by the debtor at the same time 
he executed a general assignment for the 
benefit of his creditors does not make the 
two conveyances parts of one transaction: 
Lamson v. Arnold, 19-479. 

The fraudulent intent of the assignor in 
a general assignment for the benefit of cred
itors will render the assignment invalid, not
withstanding the assignee was not a party 
to such intent: Ibid. 

In order to render void an instrument of 
general assignment on the ground that it 
was made to defraud creditors, it is not nec
essary to show knowledge of the fraud on the 
part of the assignee: Ruble v. McDonald, 18-
493. 

To render a sale to a creditor invalid, as 
constituting a preference, it must appear not 
only that the debtor was insolvent, but also 
that the sale was with intent to give such 
preference: Graves v, AMen, 13-573, 

69 

If it appears that the debtor has kept 
back a porfion of his property not exempt 
from execution, the assignment will be 
treated as void although sufficient in form: 
Moss v. Humphrey, 4 G. Gr., 443. 

Conditions: An assignment for benefit of 
creditors containing a provision requiring 
the creditors to accept a pro rata share of 
the proceeds of the property in full satisfac
tion of their claims is not unconditional, and 
is, therefore, void upon its face: Sperry v. 
Gallaher, 77-107. 

No assignment is valid which contains a 
reservation or condition for the benefit of 
the assignor, such as requiring an absolute 
discharge upon part payment or partial dis
tribution: Williams v. Garlrell, 4 G. Gr., 287. 

An assignment is not rendered invalid by 
the fact that a reservation is therein made 
as to property exempt from execution: 
Perry v. Vezina, 63-25. 

Form: Where the intention of the 
grantor can be ascertained with reasonable 
certainty, the want of minute accuracy of 
language and the disregard of the usual 
forms will not render the instrument void: 
Meeker v. Sanders, 6-61. 

The fact that the deed contains no sched
ule of the debts intended to be secured, that 
no inventory is given of the property 
intended to be conveyed, that the rights of 
the creditors are not distinctly defined, and 
that no specific directions are given to the 
trustee as to the time within which the 
property is to be converted into money, will 
not be sufficient to render the deed void: 
Ibid. 

An assignment regular on its face, can
not be collaterally attacked: McCandless v. 
Hazen, 67 N. W., 256. 

Where the assignment did not, in terms, 
refer to real estate, but was evidently de
signed to be a general assignment for the 
benefit of creditors under the statute, it will 
be presumed until the contrary appears that 
it was designed to include all the property 
subject to the assignment that the assignor 
then owned: Loomis v. Griffin, 78-482. 

Insolvency: The- question as to what 
constitutes insolvency discussed under the 
statute making it criminal for a bank to re
ceive deposits while insolvent: and/icM, that 
in such case * bank might be deemed insol
vent whose affairs are so situated that it 
cannot meet its demands in the usual course 
of business: State v. Cadwell, 79-432. 

One who is unable to meet his just obli
gations according to the usage of trade and 
unable to proceed with his business without 
making some general arrangement with his 
creditors, is insolvent so far as to justify the 
making of an assignment for the benefit of 
creditors: McCandless v. Hazen, 67 N. W., 
256. 

A person is solvent when he possesses 
assets of sufficient value to pay within a rea
sonable time all his liabilities through his 
own agencies: In re Bloomñeld Woolen Mills, 
70N.W.,115. 

The fact that a party is unable to pay big 
debts according to the usage of trade, or 
proceed, in business without general arrange
ment with his creditors or indulgence by 
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way of extension of time of payment, is suffi
cient to constitute an insolvency, so that he 
may rightfully make an assignment for the 
benefit of creditors: Savery v. Spaulding, 
8-239. 

An assignment may be void as made in 
contemplation of insolvency if it is not for 
the benefit of all the creditors proportion
ally, although the assignor was not at the 
time actually insolvent: Loving v. Pairo, 10-
282. 

Conflict of laws: The validity of assign
ments, so far as they affect real property, 
must be judged by the law of the place 
where the property is situated: Ibid.; Moore 
v. Church, 70-208; King v. Glass, 73-205. 

An assignment made in another state and 
in accordance with the laws of that state 
will Dot be recognized by the courts of this 
state with reference to property or rights in 
this state if it does not conform to the re
quirements of our statutes as to such assign
ments and any person interested in the 
assignment may raise the objection: Franzen 
v. Hutchinson, 62 N. W., 698. 

An assignment made in accordance with 
the laws of another state where it is given 
the effect of an assignment in bankruptcy 
and affects a release of a debtor from his 
debt will not be enforced in this state: Ibid. 

A deed of assignment for the benefit of 
creditors may be made in a sister state by a 
nonresident of this state, and if executed 
and acknowledged in accordance with our 
statutes it is valid, and the powers of the 
assignee being derived directly from the 
assignor, and not by reason of the appoint
ment of the court, may be exercised outside 
of the state in which it was made: King v. 
Glass, 73-205. 

By partners: Where a conveyance was 
made by a firm covering their entire prop
erty with full power of disposition and con
version by the trustee, and for the benefit of 

creditors, and providing for benefit of certain 
creditors, líela, that such conveyance consti
tuted an assignment and was not changed in 
its effect by chattel mortgages executed the 
next day in pursuance of the same general 
plan for preferring the creditors named in 
the conveyance, and that as such conveyance 
was invalid as to creditors, it did not pre
vent attachment of the property by the 
creditor to whom the second chattel mort
gage was given, such mortgage being en
tirely ineffectual: King v. Gustafsen, 80-207. 

One partner has no power to execute a 
general assignment of the firm property 
without the assent, express or implied, of 
the co-partner: Osborne v. Barge, 35 Fed., 92. 

An assignment by one partner without 
the assent of his co partner, who might be 
consulted and is capable of giving assent or 
dissent, is void, and does not prevent attach
ment by a creditor, although no proceedings 
are taken by the partner not consenting to 
set the assignment aside: Loeb v. Pierpoint, 
58-469. 

But if both partners have agreed to an 
assignment it will be valid though signed 
by but one: Osborne v. Barge, 29 Fed., 725. 

Assent. The assent of the creditors to a 
general assignment for their benefit will be 
presumed: Price v. Parker, 11-144. 

The assent of creditors will n»t be pre
sumed to a conditional assignment: Williams 
v. Garirell, 4 G. Gr., 287. 

Where certain accounts were by the debt
or assigned to a trustee to be collected and 
applied pro rata to the payment of debts due 
certain creditors, held, that the trustee in 
such assignment was not subject to garnish
ment at the suit of other creditors, and that 
assent of the creditors of the assignor would 
be presumed, they having been notified of 
the arrangement and having madje no objec
tion thereto: Van Winkle v. Iowa Iron, etc., 
Fence Co., 56-245. 

SEC. 3072. How made—inventory—effect—recording. Every such 
assignment shall be by an instrument in writing, setting forth the name of 
the assignor, his residence and business, the name of the assignee and his 
residence and business, and, in a general way, the property assigned and its 
location, and the purpose of the assignment; it shall be signed and acknowl
edged in the manner prescribed for the execution and acknowledgment of 
deeds, and recorded in the office of the recorder of the county where the 
assignor resides, and in any other county in the state in which he has real 
property to be assigned thereby, in the records of deeds, and indexed in the 
proper index books. The assignor shall annex to such instrument an inven
tory, under oath, of his estate, real and personal, according to the best of 
his knowledge, and a list of his creditors and the amount of their respective 
demands, but such inventory shall not be conclusive as to the amount of the 
debtor's estate; and such assignment shall vest in the assignee the title to 
any other property belonging to the debtor at the time of making the assign
ment, not exempt from execution. As soon as such assignment is recorded, 
it shall be filed, with the inventory and list of creditors, in the office of the 
clerk of the district court, as shall all subsequent papers connected with 
such proceedings. [C.73, § 2117; R , § 1828.] 

Recording: The provision as to record
ing the assignment is intended for the pro
tection of subsequent purchasers. Where 
the assignment was duly executed and ac
knowledged, and the assignee consented to 
accept the trust before the levy of an 

attachment; the failure to record it until 
thirty seconds after the writ of attachment 
came into the sheriff's hands, held, not to 
render it invalid: American v. Frank, 62-
202. 

An assignment for the benefit of creditors 
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though unacknowledged and unrecorded 
takes priority over a judgment rendered 
after its execution: Munson v. Frazer, 73-177. 

What passes by assignment: The right 
of action for damages for the wrongful suing 
out of an attachment upon property subse
quent to a general assignment thereof is in 
the assignee, and not in the person making 
the assignment: Bumsey v. Robinson, 58-225. 

The equity of redemption of a mortgagor 
of personal property passes by an assign
ment: Gimble v. Ferguson, 58-414. 

The assignee may maintain an action for 
possession of personal property of the as
signor as against third parties, although it 
is covered by a chattel mortgage conferring 
upon the mortgagee the right of possession: 
Goldsmith v. Willson, 67-662. 

By a general assignment, the property of 
which the assignor is at the time possessed 
is passed to the assignee for the benefit of 
creditors; therefore, held, that such general 
assignment would destroy a partial assign
ment by an instrument intended to secure a 
creditor and made prior to the execution of 
the general assignment, but not delivered 
until after general assignment: Gage v. 
Parry, 69-605. 

A deed of assignment headed "General 
Assignment," and deeding "al l the lands 
and all the personal property of every name 
and nature whatsoever of the said party of 
the first part, more particularly enumerated 
and described in the schedule hereto an
nexed and marked Schedule A," etc., held, 
an assignment of the property mentioned in 
the schedule merely, and not to include 
property not mentioned therein; so that if 
any property of the assignor was omitted 
from the schedule the assignment was not a 
general but a special one: Bock v. Perkins, 
28 Fed., 123. 

An assignment for the benefit of creditors 
is a conveyance cutting off any vendor's lien 
not preserved therein as provided by § 2924: 
Prouty v. Clark, 73-55. 

Failure to describe in the instrument of 
assignment the property intended to be as
signed will not render the assignment in
valid: LeMoyne v. Braden, 87-739. 

Bights of assignee. The assignee and 
the creditors have no higher rights under 
the assignment than the assignor had. The 
assignee cannot question a prior chattel 
mortgage on the ground that it was given to 

SEC. 3073. Assignee 
assignee shall forthwith file with the clerk of the district court where such 
assignor resides a true and full inventory and valuation of said estate under 
oath, so far as the same has come to his knowledge, and shall then enter 
into bonds to said clerk, for the use of the creditors, in double the amount 
of the inventory and valuation, with one or more sureties to be approved by 
said clerk, for the faithful performance of said trust, and the assignee may 
thereupon proceed to perform any duty necessary to carry into effect the 
purpose of said assignment. [C73, § 2118; R., § 1830.] 

secure an antecedent indebtedness: Meyer v. 
Evans, 66-179. 

The assignee is to represent the credit
ors, and it is his duty to devote the assets of 
the assignor to the payment of his debts, but 
his claims are no higher than the rights oí 
the creditors themselves: Davenport Plow 
Co. v. Lamp, 80-722. 

And held, that where the treasurer of a 
corporation had, without authority, loaned 
the funds of such corporation to another 
corporation, which afterwards made an as
signment for the benefit of creditors, the 
former corporation had the right to trace 
the funds into the hands of the assignee, and 
to reimbursement thereof in preference to 
the claims of general creditors: Ibid. 

The assignee may maintain an action to 
set aside a fraudulent conveyance by his as
signor and subject the property thus con
veyed to the payment of the creditors' 
claims. The debtor who has made a fraud
ulent conveyance must be deemed, as to the 
creditors, to have an interest in the proper
ty which passes to the assignee: Schaller v. 
Wright, 70-667. 

While an assignee cannot, either at the 
common law or under the statute, set aside 
a conveyance made by his debtor on the 
ground of fraud, he may defeat the enforce
ment of a mortgage against the realty of the 
assignor, the title of which is in the as
signee, by showing that the mortgage is a 
mere sham, given without consideration and 
in fraud of creditors: Sandwich Mfg. Co. v. 
Wright, 22 Fed., 631; Bumsey v. Town, 20 
Fed., 558. 

A deed of assignment for the benefit of 
creditors does not confer upon the assignee 
the right to enforce special equities on 
behalf of one or more creditors, so as to de
prive a creditor of his right to assert, in hia 
own name and right, such equity against 
a third party: Bumsey v. Town, 20 Fed., 558. 

An assignee holding under a deed of as
signment cannot deny and defend against 
the validity of chattel mortgages which, 
though not recorded, yet represent a valid 
subsisting indebtedness, in the interest of 
general creditors. Such right is confined 
to creditors having a lien upon the property, 
or having a judgment at law with a r ight to 
perfect their lien upon property they may 
discover: Simon v. Openheimer, 20 Fed., 553. 

inventory and appraisement—removal. The 

If an assignee take possession of property 
it is evidence of an acceptance, and he may 
bring action in relation to such property 
even before filing an inventory and bond: 
Price v. Parker, 11-144. 

Where the assignee filed a valuation, 
signed and sworn to by other disinterested 

persons, instead of by himself as required by 
statute, held, that such inventory should not 
be treated as a nullity: Brain v. Mickel, 8-
438. 

The court can appoint another assignee 
only where the one appointed refuses to 
serve: Ibid. 
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• Jurisdiction of proceedings to test the levy of the attachment: Singer v. Armstrong, 
validity of an assignment is not exclusive in 77-397. 
the court in which the assignee files his bond And evidence of the oral acceptance being 
and inventory, but exists in any court, state admissible, there was no error in admitting 
or federal, of otherwise competent jurisdic- the assignment itself in evidence: Ibid. 
tion: Kohn v. By an, 31 Fed., 636. The fact that in a garnishment proceed-
. Where an assignee had agreed orally to ing the assignee is directed to pay over the 

accept an assignment for the benefit of cred- funds in full satisfaction of one creditor's 
itors, before the assignment was executed, claim which is given priority over the claim 
and after the assignment was filed for record of other creditors does not render the assign-
an attachment was levied on the property, ment invalid in such sense as to release the 
held, that the acceptance was sufficient to sureties on the assignee's bond: Oppenhei-
make the assignment take effect before the mer v. Hamriok, 86-684. 

SEC. 3074. Notice. The assignee shall forthwith give notice of such 
assignment by publication in some newspaper in the county, which shall be 
continued at least six weeks, and forthwith send a notice by mail to each 
creditor of whom he shall be informed, directed to his usual place of resi
dence, requiring him to present to him within three months thereafter his 
claims under oath. [C. '73, § 2119; R., § 1829.] 

The assignee should give the creditor suf- in that time are settled. He cannot insist 
ficient opportunity to present proof of his that the assignment is invalid and at the 
claim within the time allowed, but that duty same time claim to share pro rata with the 
is discharged if the assignee is at his usual creditors whose demands were filed in time: 
place of business during business hours and Loomis v. Griffin, 78-482. 
receives all proofs of claims presented to him A creditor under a general assignment, 
during that time. If the plaintiff relies who has a special security, may be required 
upon the mail for the delivery of his proof by the other creditors to resort to this, and 
of claim he does so at his own risk, and the can only claim a dividend upon the amount 
receipt of the letter containing such proof remaining unpaid after exhausting the prop* 
of claim directed to the assignee at the post- erty upon which he has such special lien: 
office of the latter after business hours, and Wurtz v. Hart, 15-515. 
not received by or delivered to him until the Where a claim filed after the period of 
next day and after expiration of the time limitation was but a mere restatement on 
for filing claims, will not entitle the cred- the basis of a former claim filed within due 
itor to have his claim allowed in the same time, held, that it was entitled to be consid-
class with those filed within proper time: ered: In re Assignment of Rea, 82-231. 
Conlee Lumber Co. v. Meyer, 74-403. The provisions as to requiring security 

Notice by mail to a creditor is not neces- for costs from a nonresident plaintiff are 
sary to make it obligatory upon him to file not applicable in proceedings under an as-
his claim, within the provisions of ? 3083: signment for the benefit of creditors: Meyer 
Carter v. Lee, 82-26. v. Evans, 66-179. 

A party invoking the aid of the statute is The three months for filing claims under 
entitled to relief only according to its pro- \ 3083 commences to run from the date of 
visions, and if his claim is not filed within the first newspaper publication: Scott v. 
three months he is not entitled to payment Thomas, 62 N. W., 790. [See now the pro-
until the claims which have been filed with- visions of the next section.] 

SEC. 3075. Claims filed. The claims of all creditors, clearly and dis
tinctly stated and sworn to by the claimant, or by some person acquainted 
with the facts, shall be filed with the "fifiífí""^ within three months from 
the date of the first publication provided for m the preceding section, unless 
the court extends such time for all or some of such claimants, which it may 
do' in its discretion where peculiar circumstances seem to justify such exten
sion, but in no case shall such time be extended beyond nine months. [25 
G: A., ch. 93.] 

SEC. 3076. List of creditors. At the expiration of three months from 
the time of first publishing notice, the assignee shall report and file with 
the clerk of the court a true and full list, under oath, of all such creditors of 
the assignor as shall have claimed to be such, with a statement of their 
claims, an affidavit of publication of notice, and a list of the creditors, with 
their places of residence, to whom notice has been sent by mail, and the 
date of mailing the same. [G.73, § 2120; R., § 1831.] 

The report and proof by assignee of the Where the wife was surety on an obliga-
service of notice can be taken notice of by tion of the husband, held, that she was as°to 
the court without its being formally intro- such contingent liability a creditor within 
duced in evidence: Conlee Lumber Co. v. the meaning of this section, and entitled to 
Meyer, 74-403. compel the satisfaction of the obligation by 
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the assignee of her husband: In re Assign
ment of Mea, 82-231. 

Where plaintiff delivered a letter of cred
it to a bank for collection, and the bank 
made an assignment for the benefit of cred
itors, after the same was collected, but before 
it had been paid over to plaintiff, held, that 
plaintiff by filing his claim with the assignee 
did not thereby waive his right to payment 
of the full amount of the claim: Nurse v. Sat-
terke, 81-491. 

The failure of the assignee to perform his 
duty should not be permitted to prejudice 
the rights of a claimant, and if from the 
fault of the assignee a claim is not presented 
and filed with the clerk and is therefore not 
included in the distribution order the re-v 

port of the assignee and the order of dis
tribution should be set aside and the claim
ant given a hearing: Lacey v. Newcomb, 63 
N. W., 704. 

The filing by a landlord with the assignee 

SEC. 3077. Claims contested. 
within three months after such report is filed and contest the claim or demand 
of any creditor by written exceptions thereto filed with the clerk, who shall 
forthwith cause notice thereof to be given to the creditor, which shall be 
served as in case of an original notice and returnable at the next term, at 
which term the court shall proceed to hear the proofs and allegations of the 
parties in the case, and render such judgment thereon as shall be just, or it 
may aUow a trial by jury. [C'73, § 2121; R., § 1832.] 

There being no provision for pleadings in existing between the creditors of the assign-

of the tenant of his claim for rent due pre
serves his lien. Such filing is a commence
ment of action for the rent within the pro
visions of \ 2992, requiring action to enforce 
the lien to be brought within one year: Ibid. 

One who files his claim with the assignee 
does not thereby estop himself from insist
ing on the invalidity of the assignment of 
the debtor who seeks no more than would be 
due him in case such assignment was invalid 
and the assignee is induced to do no act in 
reliance on his waiver of objection to such 
assignment: Franzen v. Hutchinson, 62 N.W.', 
698. 

This section and the following must be 
construed together. The statement filed by 
the assignee must show such facts in regard 
to claims filed as will enable any person in
terested to investigate the same and reach 
conclusions in regard to their validity: In re 
Cadwell's Bank, 89-533. 

Any person interested may appear 

contesting claims, further than exceptions 
by creditors objecting to claims of other 
creditors, it is quite probable that no further 
pleadings are required by the statute: In re 
Assignment of Guyer, 69-585. 

The court having jurisdiction of proceed
ings in an assignment for the benefit of cred
itors has authority to determine priority 
among creditors, and a party objecting to the 
right of the creditor should make such objec
tion in that proceeding. An order of the 
court as to the jurisdiction of the property 
will be an adjudication, binding in a collat
eral proceeding, although erroneous: Perry 
v. Murray, 55-416. 

An original and independent action in 
equity may be brought in the same or an
other court for the purpose of determining 
equities and priorities of the creditors to the 
fund in court under the assignment. There
fore, held, that where the validity of a chat
tel mortgage was involved in determining 
the rights of creditors, an independent ac
tion with reference thereto might be brought 
in another court and transferred to a federal 
court, and that the adjudication of the fed
eral court on such question, of which it had 
jurisdiction, would be final: Knoxville Nat. 
Bank v. Hanirick, 67-583. 

Whether, in view of the powers conferred 
by this section, a motion can properly be sus
tained transferring equitable issues to the 
equity side of the docket, quœre: In re Assign
ment of Hobson, 81-392. 

The fact that a deed of assignment has 
been executed, and that the assignee gives 
bond and files the proper schedules and in
ventory in the state court, does not ipso facto 
confer upon that court the exclusive juris
diction to hear and determine all questions 

or: Bumsey v. Town, 20 Fed., 558. 
A creditor having under this section 

ample protection against the application of 
the property to the payment of unauthorized 
claims cannot treat the assignment as void 
on the ground that in the list of creditors 
are included persons who have no valid claim 
against the estate, and attach the property: 
Hamilton-Brown Shoe Co. v. Mercer, 84-537. 

The rule that a person cannot claim prop
erty under two inconsistent rights at the 
same time, or puisue different and incon
sistent remedies, does not prevent a creditor 
who has given the surety authority to sue 
the principal in pursuance of the notice con
templated by § 3064, from also prosecuting 
his claim before the assignee, the action by 
the surety having been subsequently dis
missed: Ibid. 

Where a claim was allowed against an 
estate of an insolvent debtor and hi s assignee, 
and the wording of the judgment was as fol
lows: " t h a t such be and ia hereby estab
lished as a claim against the estate of Young 
Bros, and against the said Rappleye as their 
assignee," held, that the judgment did not 
establish a personal claim against the as
signee and would only be subject to pro rata 
payment like the other claims: Bappleye v. 
Bacine Seeder Co., 79-220. 

Anyone whose legal rights are affected 
thereby may contest the validity of an assign
ment, and to that end invoke the aid of the 
state courts; and if he is a citizen of another 
state, and the amount exceeds the jurisdic
tional amount, he may invoke the aid of the 
United States circuit court: Fleisher v. Greetl-
wald, 20 Fed., 547. ' 

An order made by a state court in an ac
tion of replevin, wherein it was found that 
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several mortgages were valid liens upon the 
property, paramount to the assignment, and 
entitled to be first paid out of the proceeds 
realized from a stock of goods, held not an 
adjudication binding on the complainants in 
the federal court who were not parties to 
the proceedings in the state court, whose 
right to contest the validity of the mort
gages was not derived from the deed of as
signment, and was not represented by the 
assignee: Ibid.; Bumsey v. Town, 20 Fed., 
565. 

An order made by a court having control 
of assignment proceedings, approving pay
ment of a mortgage debt by the assignee, is 

not an adjudication of the validity of the 
mortgage as against creditors not appearing 
in the assignment proceedings, and whose 
rights, as against the mortgage, are not con
ferred by the deed of assignment: Bumsey v. 
Toicn, 20 Fed., 558. 

The court is to render such judgment as 
shall be just and where the assignee of both 
partnership and individual funds had paid 
out of the individual funds of one partner 
some partnership claims in full, there being 
other such claims equally chargeable to such 
partner, held, that the court would not ap
prove such payment: In re CuducelVs Bank, 
89-533. 

SEC. 3078. P r io r i ty of jtaxes. In all assignments of property for the 
()j£. Benefit of creditors, uyyysslnents thereof or taxes levied thereon, whether 
¥*~*~*- under the laws of the state or ordinances of municipal corporations, shall 

be entitled to priority, and paid in full by the assignee, and claims therefor 
need not be filed with him. [16 Gr. A., ch. 14.] 

COr^HS 

/ ioío A ? / V 

A tax levied upon personal property, at 
least if subsequent to the assignment, should 

\f-< \ * t e paid by the assignee, rather than allowed 
i f t |iftn|f'ii iiL to become a lien upon real property as against 

' a mortgagee: Brooks v. Eighmey, 53-276. 
I t is the duty of the assignee, to the ex

tent of the property which comes into his 
hands, to devote the same to thé payment of 
taxes, subject possibly to the payment of ex
penses of executing the trust. No claim for 
taxes is required to be filed, nor need any de
mand be made. The assignee must, at his 
jeril, inquire whether the property or fund 
nhis hands is liable for assessments or levies 

•BTtSExes: Huiscump v. Albert, 60-421. 
Under this provision, although its pri

mary object is the protection of the public 
revenue, it would doubtless be the duty of 
the assignee to protect the purchaser of the 
property of the estate against taxes levied 
upon it before the sale. I t would also be his 
duty to protect the mortgagee of real estate 
against taxes upon other property of the 
estate which under the law have become a 
lien upon the mortgaged property. But it 
clearly would be competent to sell the prop
erty subject to the lien of the taxes: Érown 
v. Kiene, 72-342. 

This statute does not apply to property in 
the hands of a receiver: Howard County v. 
Slrother, 71-683. 

SEC. 3079. Claims for services preferred—dividends—report—com
pensation. If the claim of any creditor is for personal services rendered 
the assignor within ninety days next preceding the execution of the assign
ment, it shall be paid in full. Subject to the provisions contained in this 
and the preceding section, if no exception be made to the claim of any 
creditor, or if the same has been adjudicated, the court shall order the 
assignee to make, from time to time, fair and equal dividends among the 
creditors of the assets in his hands in proportion to their claims, and as 
soon as may be to render a final account of said trust to said court, which 
may allow such compensation to said assignee in the final settlement as may 
be considered just and right. If, upon making the final dividend to the 
creditors, the assignee shall be unable, after reasonable efforts, to ascertain 
the place of residence of any creditor, or any person who is authorized to 
receive the dividend due him, he shall report the same to the court, with 
evidence showing diligent attempts to find such creditor or person authorized 
to receive the dividend, whereupon the court may, in its discretion, order 
the distribution of the unclaimed dividend among the other creditors. [20 
G. A., ch. 124; C'73, § 2122; R., § 1833.] 

The court may direct the assignee as to 
the payments he should make, and the order 
in which they should be made, without a 
formal application by either party: In re As
signment of Hooker, 75-377. 

SEC. 3080. Settlement. The assignee shall be at all times subject to 
the order and supervision of the court or judge, and from time to time may 
be compelled by citation or attachment to file reports of his proceedings 
and of the situation and condition of the trust, and to proceed in the execu
tion of the duties required by this chapter; and he shall dispose of all pér

i t is the duty of the court without a form
al application to order the assignee to make 
fair and equal dividend among the creditors: 
In re Carter, 67 N.W., 239. 
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sonal property and divide the proceeds of the same among creditors as they 
may be entitled thereto within six months from the date of the assignment, 
and shall dispose of real estate within one year from such date, and make 
full settlement by that time, unless the court or judge, for good reason 
shown, shall extend the time within which such disposition or settlement 
shall be made. [25 G. A., ch. 93; 21 G. A., ch. 115, § 2; C.73, § 2123; R., §§ 
1834, 1842.] 

Any failure of duty on the part of the Where the assignment covered partner" 
assignee to reach the property of the insol- ship and individual property, held, that the 
vent may be dealt with by the court: McCand- assignee should take notice of claims against 
less v. Hazen, 67 N.W., 256. the partnership in disposing of the property 

The assignee being an officer of the court of the partner and that he was not author-
in the management and disposal of the prop- ized to pay some partnership debts in full 
erty, a creditor claiming that the assign- out of the personal estate leaving insufficient 
ment is fraudulent should attack it in the as- to pay other partnership debts: In re Cad' 
signment proceedings, and cannot levy an well's Bank, 89-533. 
attachment upon the property in an action The assignee is not required to 'pay an 
against the assignor: Hamilton-Brown Shoe illegal claim merely because no objection to 
Co. v. Mercer, 84-537. it is made by creditor: Ibid. 

Where the assignment is regularly made, The assignee will not be protected in a 
and the assignee is in possession of the prop- payment made under an order merely au-
erty for the settlement of the estate, such thorizing equitable distribution of the 
property is in the custody of the law, but money where such payment is not just and 
this might not be so if the assignment were proper: Ibid. 
invalid or void: Ibid. 

SEC. 3081. Assignment not void—citation to debtor. No assign
ment shall be declared fraudulent or void for want of any list or inventory, 
as provided in this chapter. The court or judge may, upon application of 
the assignee or any creditor, compel the appearance in person of the debtor 
before such court or judge forthwith, or at the next term, to answer under 
oath such matters as may be inquired of him, and siich debtor may be fully 
examined under oath as to the amount and situation of his estate, and the 
names of the creditors and amounts due to each, with their places of resi
dence, and may be compelled to deliver to the assignee any property or 
estate embraced in the assignment. [C'73, § 2124; R., § 1835.] 

The assignment is not void for want of in- The assignee may maintain an action to 
ventory: Wooster v. Stanfield, 11-128; Price set aside a fraudulent conveyance of an as-
v. Parker, 11-144. signor made before the assignment and the 

A creditor who has filed his claim with adjudication of such a proceeding will be 
the assignee may contest the validity of other binding on the creditors. The assignee rep-
claims but he cannot obtain priority over resents the creditors who recognize the as-
other claims by equitable action under the signment: Ibid. 
provisions of \ 4087: MéhUwp v. Ellsworth, 64 
N.W., 638. 

SEC. 3082. Additional inventory. The assignee shall, from time to 
time, file with the clerk of the court an inventory and valuation of any addi
tional property which may come into his hands under said assignment after 
the filing of the first inventory, and the clerk may thereupon require him to 
give additional security. [0.73, § 2125; R., § 1836.] 

SEC. 3083. Claims not due—filed after th ree months . Any creditor 
may claim debts to become due, as well as debts due, but on debts not due a 
reasonable rebate shall be made when the same are not drawing interest, 
and all creditors who shall not file their claims within three months from 
the publication of notice, as aforesaid, shall not participate in the dividends 
until after the payment in full of all claims presented within said term, and 
allowed by the court, unless the court has extended the tune for filing such 
claims, except as provided by this chapter. [25 G. A., ch. 93; 0.73, § 2126; 
R., § 1837.] 

The provisions of this section are not lim- months from the first publication of notice: 
ited to creditors who have received notice In re Assignment of Holt, 45-301. 
by mail of the making of an assignment as The time herein specified for filing a claim 
provided for in ? 3074: Carter v. Lee, 82-26. commences to run with the first newspaper 

Claims entitled to share in the first divi- publication of the notice: Scott v. Thomas, 62 
dends are only those filed within three N.W., 790. 
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But where the notice by mail referred to 
a printed notice, copy of which was inclosed, 
it was held that the time commenced to run 
from the first publication of that notice and 
not from the publication of a prior notice, 
the assignee and the other creditors being 
estopped from relying upon such prior no
tice: Ibid. 

It is the duty of the assignee to resist the 
payment of a claim filed after the expiration 
of three months until the claims filed within 
that time are fully paid, although no objec
tion or exception to such claim is made by 
any preditor: Conlee Lumber Co. v. Meyer, 
74-403. 

A claim filed after the expiration of the 
time allowed cannot share in the divisions 
of the estate with the claims filed in time, 
although it is actually presented to the as
signee in time to be considered with the 
other claims: Ibid. 

Where the claim is not filed within the 
requisite time after the publication of no
tice and after the report of the assignee, the 
creditor cannot participate in the benefits of 
the assignment, and there is no provision by 
which such a creditor can have equitable 
relief from the bar thus created: Ibid.; Me-
Kindley v. Nourse, 67-118. [Now see \ 3075.] 

An application to have a claim already 
filed made a preferred one may be presented 
after three months: In re Knapp, 70 N. W., 
626. 

The proceeding under such an applica
tion is merely to fix the character of the 
claim regardless of whether there are funds 
from which it can be paid: Ibid. 

A creditor having collateral security for 
his claim need not file his claim with th " 
assignee: Satterlee v. Kirby, 86-518. 

Therefore a, contract with the assignee by 
which he pays the full amount of the claim 
for the purpose of procuring a return of the 
collateral is valid: Ibid. 

"Where the members of a partnership 
joined in an assignment of their partnership 
and individual property for the benefit of 
partnership and individual creditors, held, 
that claims filed within the statutory time 
by creditors of the partnership took prece
dence over a claim filed by an individual cred
itor of one of the partners after the expira
tion of three months, although the individual 
property of such member was more than 
sufficient to pay his individual debts, claims 
against the partnership being also claims 
against the individual members: Budd v. 
King, 83-97. 

SEC= 3084. Sale of property. The assignee may dispose of and sell 
all the estate assigned, real and personal, which the debtor had at the time 
of the assignment, may sue for and recover in his name everything belong
ing or appertaining to said estate, and generally do whatever the debtor 
might have done in the premises; but no sale of real estate belonging to 
said trust shall be made without notice, published as in case of sales of real 
estate on execution, unless the court or judge shall otherwise order, and no 
such sales shall be valid until approved by such court or judge. [C. 73, § 
2127; K., § 1838.] 

The sale of real property by an assignee is 
a judicial sale, and cuts off contingent right 
of dower in the property: Stidger v. Evans, 
64-91. 

Where defendants had foreclosed a chat
tel mortgage, invalid as to the general cred
itors of the mortgagor, who had made an as
signment for the benefit of his creditors, held, 
that a decree in equity would be rendered 
declaring the mortgage void, and estopping 
the defendants from any prior right to the 
proceeds of the sale of the mortgaged prop
erty at the suit of a creditor, who, without 
delay, after the assignment, procured judg
ment at law against the mortgagor and 
brought his action in equity against the 
mortgagees, although the mortgagees would 
thereby be deprived of all security for their 
debt: Rwmsey v. Town, 20 Fed., 558. 

If the assignee procures money for the pur
pose of paying creditors by a pledge or mort
gage of the property assigned, the assignor 
has no right to complain, provided, as 
between him and the assignee, such a power 
under the assignment existed and the pro
ceeds thereof have been properly applied, 

SEC. 3085. Removal of assignee. Upon a written application of two-
thirds of the creditors in number, and two-thirds in amount, the court shall 
remove the assignee and appoint in his stead a person approved by the cred
itors in the same number and amount, and the person so removed shall 

and it was for the interest of the assignor 
that the money should be so procured instead 
of by a sale of the property: Waterman v. 
Baldwin, 68-255. 

Where the assignee sold real property of 
the assignor to a person who held a mortgage 
for purchase-money thereon for the amount 
of such mortgage, which was satisfied, and 
such purchaser subsequently conveyed the 
land to one of the partners in the partner
ship making the assignment, held, that the 
transaction was valid and that the creditors 
could not attach such property, it appearing 
that the land was not worth more than the 
amount of the mortgage which was released 
as a consideration of its transfer: Lynch v. 
Simmons Hardware Co., 80-503. 

Under an assignment of a mutual insur
ance company the assignee is subject to the 
control of the court as to what assessments 
of the members are required and as to the 
making of such assessments: Corey v. Sher
man, 64 N. W., 828. 

In general, as to rights of assignee, see 
notes to I 3072. 
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immediately turn over to the clerk of the district court, or any person 
appointed by the court, all moneys and property of the estate in his hands. 
If an assignee shall reside out of the state, or become insane or otherwise 
incapable of discharging the trust, the court may, upon ten days' notice to 
him or his attorney, remove him and appoint another in his stead. [21 G. 
A., ch. 115, § 1; C.73, § 2118; R., § 1830.] 

Expense of attorneys' fees in resisting a is overruled, held properly taxable to the 
motion for the removal of an assignee which estate: In re CadweWs Bank, 89-533. 

SEC. 3086. Death, of assignee—failure to act—misconduct. If an 
assignee dies before the closing of his trust, or in case any assignee shall 
fail or neglect for the period of twenty days after the making of any assign
ment to file an inventory and valuation, and give bond as required by this 
chapter, the district court, or any judge thereof, of the county where such 
assignment may be recorded, on the application of any person interested, 
shall appoint some person to execute the trust, who shall, on giving 
bond with sureties as required of an assignee, have all of the powers of 
the assignee first appointed, and be subject to all the duties hereby 
imposed. In case any bond or surety is found to be insufficient, or, on 
complaint before the court or judge, it shall be made to appear that any 
assignee is guilty of wasting or misapplying the trust estate, such court or 
judge may require additional security, may remove the assignee and appoint 
another in his place, and such person so appointed, on giving bond, shall 
execute such duties, and may demand and sue for all estate in the hands of 
the person removed, and recover the amount and value of all moneys and 
property or estate wasted and misapplied, from such person and his sureties. 
[C.73, § 2128; R.,§1839.] 

Where the inventory is merely imperfect himself. Having become vested with a quali-
or defective, the court does not possess the fled title to the property he is a party inter-
power to appoint another assignee. The ested within the language of this section: 
statute only contemplates cases where there Brown v. Parker, 73 Fed., 762. 
is such failure as to amount to a refusal to In such case it is not necessary that the 
accept: Brain v. Michel, 8-438. court or judge wait for a period of twenty 

Appointment of a new assiguee may be days before naming a new assignee: Ibid. 
made upon the application of the assignee 

SEC. 3087. Power of judge in vacation. Any judge of the district 
court in vacation shall have power in cases under this chapter to issue 
citations and attachments, order the sale of personal or real property, and 
approve sales and deeds thereof. 

CHAPTER 8. 

OF MECHANICS' LIENS. 

SECTION 3088. Collateral security. No person shall be entitled to a 
mechanic's lien who, at the time of making or executing a contract for fur
nishing material or performing labor, or during the progress of the work, 
erection, building or other improvement, shall take any collateral security 
on such contract. But after the completion of such work, and when the 
contractor or other person shall have become entitled to claim or establish 
a lien, the taking of such or other security shall not affect the right thereto, 
unless such new security shall, by express agreement, be given and received 
in lieu of such lien. [16 G. A., ch. 100, § 2; C.73, § 2129; R., § 1845; C'51, 
§ 1009.] 

Collateral security may be a separate ob- been intended and accepted as collateral se-
ligation guarantying the performance of a curity: Mervin v. Sherman, 9-331. 
contract, or a transfer of property or other Taking a mortgage on the same property 
contracts to insure such performance: but upon which the lien is claimed will not de-
the contract, promise or property must have feat the right to a lien, unless it appears to 
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have been the intention to look to such se-
cui'ity and not to the lien: Gilcrest v. Gott-
schulk, 39-311; Hale v. Burlington, C. B. & 
jy. B. Co., 2 McCrary, 558. 

Nor will the taking of a promissory note, 
in the absence of an express agreement to 
the contrary, have that effect: Ibid.; Greene 
v. My, 2 G. Gr., 508; Mix v. My, 2 G. Gr., 
513; Logan v. Attix, 7-77. 

But if the note be actually negotiated, 
the lien will be lost: Scott v. Ward, i G. Gr., 
112. 

The mere attempt, however, to negotiate 
such note will not discharge or waive the 
lien: Hawley v. Warde, 4 G. Gr., 36. 

Where the person entitled to a lien takes 
a negotiable note for the amount of his claim 
and negotiates it, but upon its dishonor is 
compelled, as indorser, to take it up, he may 
enforce his original r ight to a lien: German 
Bank v. Schloth, 59-316. 

The acceptance of bonds of a railway com
pany, secured by a mortgage upon a branch 
line covering rolling stock, is a waiver of a 
mechanic's hen for the construction of such 
branch line: Hale v. Burlington, C. B. & N. 
B. Co., 2 McCrary, 558. 

Where one who holds a mechanic's lien 
participates by petition of intervention in a 
foreclosure sale, alleging therein that "no 
mechanic's lien is claimed," purchasers will 
be justified in assuming that none will be 
claimed: Ibid. 

The statute expressly permits the taking 
of security if the work is completed and the 
contractor is entitled to claim or have the 
lien: Atlantic Trust Co v. Carbondale Coal Co., 
68 N.W., 697. 

A mechanic's lien is waived by taking se
curity in the form of a conditional sale, al
though the instrument is not recorded so as 
to be valid as to creditors or purchasers: 
Taylor v. Burlington, C. B. & M. B. Co., 4 
Dillon, 570, 580. 

Where, in accordance with stipulations in 
a contract under which machinery was fur

nished, a sum of money was deposited as se
curity, held, that such stipulation, acted upon 
by the parties, waived a mechanic's lien for 
such machinery: Harrison, etc., Iron Co. v. 
Council Bluffs Water Works Co., 25 Fed., 170. 

Facts in a particular case, held to show 
the taking of collateral security defeating a 
lien: Shickle, etc., Iron Co. v. Coiwicil Bluffs 
Water Woi-ks Co., 33 Fed., 13. 

Provision in a contract for the building 
of a railroad, that all the money specified 
should be paid by the citizens of the county 
through which the road was to be built, held 
not to amount to taking collateral security: 
Delaware B. Const. Co. v. Davenport é St. P. 
B. Co., 46-406; Meyer v. Construction Co., 100 
U. S., 457. 

Where a contract was made for the wife 
owning the land by her husband for the erec
tion of a building, and the contractor took a 
joint note of the husband and wife, held, that 
this did not constitute taking collateral se
curity such as would waive a lien: Bissell v. 
Lewis, 56-231. 

The object of the provision that collateral 
security shall not be taken until after the 
completion of the work and the party has be
come entitled to a lien is doubtless to prevent 
anyone from obtaining a lien who takes se
curity for the amount due or to become due 
at any time before he completes his contract. 
Where the material to be furnished by the 
contract of a person agreeing to furnish ma
terial had all been delivered, held, that the 
taking of collateral security at that time did 
not waive the lien, although the building re
mained still incomplete: Ibid. 

The statutory provision against taking 
collateral security may be waived by agree
ment, or the owner of the building may by 
his acts estop himself from objecting to a 
lien on that account: Getchell v. Musqrove, 54-
744. 

The fact that a mechanic agrees to take 
his pay in property will not defeat his right 
to a lien: Beiley v. Ward, 4 G. Gr., 21, 

SEC. 3089. "Who may have lien. Every person who shall do any labor 
upon, or furnish any materials, machinery or fixtures for, any building, 
erection or other improvement upon land, including those engaged in the 
construction or repair of any work of internal improvement, and those 
engaged in grading any land or lot by virtue of any contract with the owner, 
his agent, trustee, contractor or subcontractor, upon complying with the 
provisions of this chapter, shall have for his labor done, or material, machin
ery or fixtures furnished, a lien upon such building, erection or improve
ment and upon the land belonging to such owner on which the same is 
situated, or'upon the land or lot so graded, to secure payment for such labor 
done or material, machinery or fixtures furnished. [25 G. A., ch. 16; 16 G. 
A., ch. 100, § 3; C.73, § 2130; R., § 1846; C'51, §§ 981, 1010.] 

TJnder contract •with the owner: If there 
has been no contract with the owner of the 
land, no lien can attach by virtue of labor 
done or material furnished in the erection of 
a building thereon. The amount of interest 
held by the owner does not seem to be mate
rial, but the lien will attach only to such 
interest: Bedman v. Williamson, 2-488. 

The statute gives no mechanic's lien upon 
any interest except by virtue of a contract 
between the mechanic and the owner of such 
interest, and the acceptance by the owner of 

land of improvements placed thereon under 
a contract with a person having no interest 
therein does not give the right to a lien as 
against such owner, the improvements hav
ing been made for the benefit of the person 
in possession and not for the benefit of the 
owner: Wilkins v. Litchfield, 69-465. 

I t is not necessary to support a lion that 
the contract be made before the material is 
furnished. A promise to pay for the mate
rial after a portion of it is furnished will 
have relation to the act of furnishing it and 
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will bind the owner as though it were done 
then. If the owner intends to pay for the 
material and appropriates it to his own use, 
the law will imply a contract binding him to 
pay for it: Carney v. Cook, 80-747. 

To entitle a party to a mechanic's lien it 
is essential that there should be a contract 
with the owner. And where it appeared 
that the person claiming the mechanic's lien 
was the owner of the land at the time the 
claimed contract was made, held, that he was 
entitled to no lien, although he held title to 
the land as trustee, with the purpose of con
veying it to a corporation which should sub
sequently be formed, it not appearing that 
the parties who became beneficially inter
ested in such corporation ever owned a legal 
or equitable title to the property: Littleton 
Sav. Bank v. Osceola Land Co., 76-660. 

Under particular facts, held, that the acts 
of the owner in contracting for improve
ments made by his tenant were such as to 
render the property liable to a lien for im
provements: Bray v. Smith, 87-339. 

It is only under contract with the owner 
that a party can be allowed a lien as an orig
inal contractor: Templin v. Chicago, B. & P. 
R. Co., 73-648. 

The contract under which the services 
were performed or material furnished should 
be set forth in the petition to enforce the 
lien: Logan v. Attix, 7-77. 

I t must be shown that the materials for 
which a lien is claimed were furnished upon 
a contract especially for the purpose of being 
used for or about a building; but the partic
ular building for which they were to be used 
need not be mentioned or understood: Cotes 
v. Shorey, 8-416. 

Parol evidence is admissible to show the 
purpose for which the material was fur
nished, even where the contract is in writ
ing: Neilson v. Eastern Iowa R. Co., 51-184. 

Implied contract: In order to entitle a 
party furnishing material to a lien it is not 
necessary that it appear that there was an 
express contract that the material should be 
furnished, or that it should be used in the 
construction of the building or improvement 
on which the lien is claimed: Ibid. 

While the work must be performed or the 
material furnished under a contract it is not 
necessary that every item should be con
templated and specifically named: Jones v. 
Swan, 21-181; Stockwell v. Carpenter, 27-119. 

I t need not be expressly understood that 
the mechanic is to have a lien: Jones v. 
Swan, 21-181. 

Improvements on wife's land by contract 
with, husband: "Where the title to land is in 
the wife, a mechanic cannot have a lien 
thereon for material furnished the husband, 
without the acquiescence of the wife, to 
erect a building upon such land; and it will 
not be presumed from the marital relation 
alone that the husband is authorized to act 
in the matter as the agent of the wife: Miller 
v. Hollingsworth, 33-224; S. C, 36-163; Price 
V. Seydel, 46-696; Nelson v. Cover, 47-250. 

A wife's premises cannot be charged with 
a lien for improvements erected thereon by 
her husband against her protest. If she 
knows or has reason to suspect that material 
is being bought by her husband in her name, 

it may be her duty to notify the person from 
whom it is bought that she repudiates the 
agency, but where the material is bought 
by her husband in his own name, she is un
der no obligation to take any action: Getty v. 
Tramel, 67-288. 

In such case the person furnishing the 
material can have no lien upon the improve
ments: Ibid. 

Where a chattel mortgage on brick ap
peared to be a mere floating mortgage to 
cover brick on hand, and not precluding 
sales by mortgagor, held, that the holder of 
such mortgage was not entitled to a mechan
ic's lien for bricks furnished by mortgagor 
for a building on premises of mortgagor's 
wife: Meredith v. Kunze, 78-111. 

Where it appeared that lightning rods 
were put upon the wife's premises under a 
contract with the husband, and that she was 
consulted in regard to the improvement and 
agreed thereto and saw the rods put up with
out objection, held, that a mechanic's lien 
might properly be enforced against her 
premises: Frank v. Hollands, 81-164. 

Where a wife owns land and her husband 
erects a dwelling-house thereon, the estab
lishment of a mechanic's lien on the build
ing is not inconsistent with the wife's owner
ship of the land: Estabrook v. Riley, 81-479. 

Where one person owns land and another 
has such an interest in it that he may erect 
a building thereon for his own use and bene
fit, the beneficiary is the "owner" under the 
provisions of this section: Ibid. 

A wife who knows that her husband is 
acting and contracting in his own name with 
reference to her property, and acquiesces 
therein, renders her property liable to a 
mechanic's lien for improvements thereon 
under contract with her husband: Bartlett v. 
Mahlum, 88-329. 

Knowledge on the part of the wife that 
materials purchased by her husband on 
credit are being used in the construction of 
a building on her land does not subject the 
premises to a mechanic's lien for such ma
terial: Young v. Swan, 69 N.W., 566. 

If the wife's acquiescence is shown, an 
equitable lien may be established: Miller v. 
Hollingsworth, 36-163. 

A subcontractor having no direct contract 
with the wife on whose property the labor 
and material are used, and who has not 
taken the steps required by statute for secur
ing his mechanic's lien, cannot assert an 
equitable lien against the property of the 
wife: Nelson v. Cover, 47-250. 

However, if the material is furnished for 
the use and benefit of the wife, and at the 
request of her husband acting as her agent, 
a lien may be had upon the property of the 
wife: Kidd v. Wilson, 23-464; Burdick v. 
Moon, 24-418. 

The property of a married woman will be 
subject to a mechanic's lien for improve
ments made under a contract with herself 
and husband jointly: Qreenoughv. Wiggington, 
2 G. Gr., 435. 

Where a contract is made for the wife 
holding the legal title by her husband acting 
as her agent, a lien may be established as 
against her property: Bissell v. Lewis, 56-231. 

In a particular case, held, that the evi-
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dence did not show that the husband was 
contractor for the erection of the building 
for the wife on her property, and plaintiff a 
material man under such contractor, but 
rather that plaintiff furnished the material 
under contract made with the husband and 
wife jointly or with tne husband as agent for 
the wife: Band v. Parker, 73-396. 

Co-tenant: Where defendant had a life es
tate and a one-third interest in fee, held, that 
he could create a mechanic's hen against the 
property only to the extent of his right and 
interest therein: Conrad v. Starr, 50-470. 

Who deemed owner: A party in posses
sion under contract of purchase, or a bond 
for a deed, is an "owner," as contemplated 
by the statute: Monroe v. West, 12-119; Stock-
well v. Carpenter, 27-119. 

Proof that defendant contracted for ma
terial for the erection of a building, and pro
cured it to be erected or has since its erec
tion used it as a place of residence, is suffi
cient as against him to constitute prima fa,cie 
evidence of ownership: Lewis a. Saviors, 73-
604. 

The owner is not of necessity the one who 
has the legal or equitable title, but may be 
one for whose immediate use and benefit the 
improvement is made. So held where the 
person for whom the improvement was made 
had a power of attorney from the real owner 
to buy and sell, execute mortgages on the 
land, occupy it himself, and hold the same in 
all respects as if he were the absolute owner, 
the deed in such case not having been re
corded and the person furnishing the ma
terial having no knowledge of the condition 
of the title: Knapp v. Greenwood, 83-1. 

One who has a contract for the purchase 
of land under agreement to erect a building 
thereon is the owner with reference to the 
erection of such building, although by the 
contract his title to the building will be for
feited by breach of the contract as to pay
ment: Jameson v. Gile, 67 N. W., 396. 

Ratification: Facts in a particular case, 
held sufficient to show acquiescence in im
provements made thereon by contract with 
another, and the adoption and recognition 
of his contract for the material as made in 
behalf of the owner: Buraick v. Moulton, 53-
76L 

Lien upon improvements. Although 
material furnished for or labor performed 
upon an improvement upon land, under con
tract with one having no interest therein 
nor authority to contract for the owner, will 
not give any lien upon the land, the r ight 
of a lien upon the improvements may exist 
in such case, and for that purpose it is im
material whether or not the person with 
whom the contract was made had any r ight 
to improve the land: Lane v. Snow, 66-544. 

Where a purchaser of land under a bond 
for a deed which stipulated that the seller 
might declare the contract forfeited on fail
ure of the buyer to make payments, and that 
the buyer should until payments were made 
be deemed a tenant, procured material from 
plaintiff for the erection of improvements, 
held, that the making of improvements being 
evidently contemplated by the parties, the 
person furnishing material was entitled to a 

lien on the improvements made, notwith
standing the forfeiture declared by the vend
or for failure of the purchaser to make the 

ayments, the improvement consisting of a 
uilding erected upon blocks: Oliver v. Davis, 

81-287. 
A mechanic's lien is allowed for the labor 

upon a building erected as an improvement 
upon the land. I t is not granted merely for 
the labor upon the land. Therefore an 
architect who has prepared plans and made 
measurements for a building which is not 
erected has no lien upon the premises for 
his charge: Foster v. Tiemey, 91-253. 

Equitable interest: A mechanic's lien 
will attach upon an equitable title, and will 
follow the title into whosesoever hands it 
may pass, and a mere substitution of another 
contract for that under which the property 
is held will not defeat the lien if the new 
contract was given as evidence of the same 
rights which were held under the old: Clark 
v.Parker, 58-509. 

Extent of lien: A lien which has attached 
to the land will remain thereon after the 
materials have been destroyed or removed: 
Ibid. 

The lien attaches to the building and not 
to the material furnished; a purchaser 
of such materialj even with knowledge 
that it is not paid for, takes free from any 
lien: Heaton v. Hon; 42-187. 

A party furnishing material for a build
ing or improvement under contract has a 
lier, for all the material furnished whether 
used or net; Neilson v. Iowa Eastern B. Co., 
51-184; S C 51-714. 

Tho rolling1 stock of a railway is not a 
part of the realty, and a party furnishing 
ties for the construction of the road does not 
acquire any iien upon such rolling stock: 
Ibid. fBut the statute now provides other
wise.)" 

Public buildings or improvements: The 
provisions of the statute are only intended 
to apply to property which may be sold on 
execution, and a mechanic's lien cannot be 
enforced against public property, such as 
public buildings, bridges, etc., which are 
exempt from execution gale under 2 4007: 
Lorir-g v. Small, 50-271; Lewis v. Chickasaw 
County, 50-234; Cliarnock v. District Tp, 51-
70; Whiting v. Story County, 54-81; Breneman 
v. Harvey, 70-479. 

It is not proper, where it is attempted to 
enforce & lien against a public building or 
improvement, to render a judgment not a 
lien, to be enforced in the usual way by a tax. 
The lien can be enforced only in the manner 
prescribed: LoHng v. Small, 50-271; Whiting 
V- Story County, 54-81. 

As to whether a mechanic's lien can be 
placed upon the property of a private water 
company engaged in supplying the inhabi 
tants of a city with water, qucere: Harrison, 
etc., Iron Co. v. Council Bluffs¡Waterworks Co., 
25 Fed., 170. 

As to provisions for enforcing claims of 
contractors or subcontractors for work or 
materials on public buildings or bridges, see 
U 3102-4. 

For what improvements or materials: 
Breaking the sod is not such " improvement 



Tit. XV, Ch. 8. 
1101 

MECHANICS' LIENS. §3090 

upon land," as to entitle the person perform
ing such labor to a mechanic's lien: Brown 
v. Wy'man, 56-452. 

A person who furnishes and erects light
ning-rods attached to a house or other 
structure is entitled to a mechanic's lien 
therefor: Harris v. Schultz, 64-539. 

A mechanic or material-man does not 
acquire a mechanic's lien upon property by 
doing work upon and furnishing material for 
a sidewalk upon a street in front of such 
property: Coenen v. Staub, 74-32. 

The owner of land who under contract 
with an adjoining owner erects a party wall 
partly on the land of the latter, is not entitled 
to a mechanic's lien for the agreed propor
tion of the expense of such wall: Swift v. Cal-
nan, 71 N. W., 233. 

While it is not necessary that there be an 
express agreement for labor and material 
nor that any item furnished should be speci
fically in contemplation at the time of the 
making of the agreement,yet to bring articles 
furnished within any particular agreement 
of the parties it must appear that they were 
within the general purport of such agree
ment; and in a particular case, held, that cer
tain articles furnished were not within an 
agreement in question and while they might 
be such as to entitle the person furnishing 
them to a lien they did not entitle him to a 
lien under such contract and therefore did 
not entitle him to priority of lien over cer
tain other claims upon the property: Chase 
v. Garver Coal & Mining Co., 90-25. 

To whom lien, allowed: Proof of per
formance of labor upon a building_ is suffi
cient to entitle a party to a lien; he is not re
quired to show a special agreement that the 
labor was to be performed about that build
ing. An implied contract will support a 
lien: Foerder v. Wesner, 56-157. 

A party should not be denied a lien for 
labor performed merely from the fact that, 
in addition to the performance of the labor, 

he rendered services as overseer of the work: 
Ibid. 

A laborer employed for days' wages in 
the construction of a railroad is entitled to a 
lien on the road for such wages: Mornan v. 
Carroll, 35-22. 

A subcontractor under a subcontractor is 
also entitled to a lien: Mears v. Stnbbs, 45-
675. 

Where a railroad is a unit in every re
spect except in its construction, a subcon
tractor who builds only a part of the road 
has nevertheless a right to a lien on the 
whole road: Brooks v. liailway Co., 101U. S., 
443. 

A creditor is not entitled to a lien for 
money paid out for the use of a debtor, al
though embraced in the same account with 
charges for services rendered: Stubbs v. Cla-
rinda, C. S. & S. W. B. Co., 65-513. 

Indebtedness for work or material: 
Where there was an exchange of property, 
and one party agreed to build a house for the 
other as a part of the contract, while the 
latter undertook to satisfy a mortgage, held, 
that upon failure of the latter to satisfy the 
mortgage, the former could not claim a me
chanic's lien for the building of the house, 
the indebtedness not being for the work or 
material, but for failure to perform the con
tract with reference to the mortgage: Brown 
v. Bodocker, 65-55. 

Nature of the interest: A mechanic's 
lien is an insurable interest: Carter v. Hum
boldt F. Ins. Co., 12-287. 

A mechanic's lien is not an interest in 
real estate; it is the right to a remedy against 
the property whereby the real estate may be 
subjected to a specific lien for the payment 
of the claim: Andrews v. Burdick, 62-714. 

Prior statutes: Liens arising prior to the 
taking effect of the statutory provisions em
bodied in these sections were held to be en-
forcible under the prior statutes: Brodt v. 
Bohkar, 48-36; Conrad v. Starr, 50-470. 

SEC. 3090. Extent of lien—leasehold interest. The entire land upon 
•which any such building, erection or other improvement is situated, includ
ing that portion not covered therewith, shall be subject to all liens created 
by this chapter to the extent of the interest therein of the person for whose 
benefit such labor was done or things furnished; and when such interest is 
only a leasehold the forfeiture of such lease for the non-payment of rent, 
or for non-compliance with any of the other conditions therein, shall not 
forfeit or impair such liens upon such improvements, but the same may be 
sold to satisfy such liens, and be moved away by the purchaser within thirty 
days after the sale thereof. [16 G. A., ch. 100, § 4; C.73, § 2140; R., § 1854.] 

Separate buildings: Where material is 
furnished for the erection of two buildings, 
and the person furnishing it is not able to 
designate what items were sold for one and 
what for the other, all the material being 
sold under a single contract for the two 
buildings, a lien on both buildings for the 
entire amount may be claimed: Bowman 
Lumber Co. v. Newton, 72-90. 

It is not necessary for plaintiff to desig
nate either in his sworn statement of the ac
count or in his petition the particular ma
terial which goes into each of two or more 
buildings for which material is furnished. 

I t is, however, not thereby intended that a 
person furnishing material will be entitled 
to a lien upon one building for material 
which it is shown went into another; all that 
is intended is that, so far as the question is of 
any materialty to the defendant, the burden 
is upon him to show in what building the 
materials were used: Lewis v. Saylors, 73-504. 

There is nothing to prevent the granting 
of a mechanic's lien on several houses jointly 
for material furnished for all of them: Wil
liams v. Judd- Wells Co.-, 91-378. 

But where the claimant of the lien 
amended by specifying the amount of ma-
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Where material is furnished for several 
buildings the burden of proof is upon the 
party claiming a lien on a particular building 
to show what part of the material went into 
such building: Boose v. Billingsley, etc., Com. 
Co., 74-51. 

Where defendants, lessees of a mill under 
verbal lease for five years, put in machinery 
and fixtures, and afterward gave a chattel 
mortgage thereon, held, that the plaintiffs 
who furnished such machinery,and filed their 
statement within proper time, had a me
chanic's lien upon such machinery, and were 
prior to the claims of the chattel mortgagee. 
Although, as between lessor and lessee, such 
machinery and fixtures were chattel prop
erty, yet in connection with a leasehold in
terest they were subject to the lien: Nordyke 
v. Hawkeye Woolen Mills Co., 53-521. 

As to lien on improvements in case of for
feiture of contract of sale for failure of 
vendee to perform, see notes to last section. 

> 

terial fui'nished for each house, held, that 
there was no error in creating a particular 
lien as to each: Ibid. 

While a lien may be sustained as against 
separate properties owned by the same per
son, where the contract for furnishing ma
terials embraces all buildings upon the differ
ent properties, it is not competent to establish 
a lien for material furnished under one con
tract for buildings in connection with prop
erties belonging to different owners in sev
eralty: Barllett v. Bilger, 92-732. 

Where material is furnished for the erec
tion of a house upon a lot upon which is situat
ed another house such lot in fact having been 
divided and the material man not being ad
vised as to any intention to make such divi
sion the lien is only upon the building for 
the erection of which the material is fur
nished or labor done, and upon the land upon 
which it actually rests and in addition 
thereto upon other land properly appur
tenant to the building: Ewinù v. Allen, 68 N. 
W., 702. 

SEC. 3091. Lien on work of internal improvement. When such 
material has been furnished or labor performed in the construction, repair 
or equipment of any railroad, canal, viaduct or other similar improvement, 
the lien therefor shall attach to the erections, excavations, embankments, 
bridges, road-bed, and all land upon which the same may be situated, and 
the rolling stock and other equipment belonging to any such railroad, canal, 
viaduct or other company; all of which, except the easement or right of way, 
shall constitute the building, erection or improvement provided and men
tioned in this chapter. [16 G. A., ch. 100, § 5.] 

SEC. 3092. Filing statement. Every person, whether contractor or 
subcontractor, who wishes to avail himself of the provisions of this chapter, 
shall file with the clerk of the district court of the county in which the 
building, erection or other improvement to be charged with the lien is situ
ated a verified statement or account of the demand due him, after allowing 
all credits, setting forth the time when such material was furnished or labor 
performed, and when completed, and containing a correct description of the 
property to be charged with the lien, which statement or account must be 
filed by a principal contractor within ninety days, and by a subcontractor 
within thirty days, from the date on which the last of the material shall 
have been furnished or the last of the labor was performed; but a failure to 
file the same within said periods shall not defeat the lien, except against 
purchasers or incumbrances in good faith, without notice, whose rights 
accrued after the thirty or ninety days, as the case may be, and before any 
claim for the lien was filed; but where a lien is claimed upon a railway, the 
subcontractor shall have sixty days from the last day of the month in which 
such labor was done or material furnished within which to file his claim 
therefor. [Same, § 6; C.73, § 2137; R., § 1851.] 

\ ) 

What statement sufficient: A simple 
statement that a sum is due the person 
claiming a lien is not the "statement or ac
count" required by statute to be filed. It 
should show the account whereon the de
mand is founded. The claim should show 
that the party is entitled to a lien, and the 
nature of the demand and the time when it 
accrued should therefore appear: Valentine 
v. Bawson, 57-179. 

Where the statement shows the essential 
facts the lien will not be defeated by want of 
technical accuracy as to the time when the 
labor was performed or the material fur
nished: Bangs v. Berg, 82-350, 

Unnecessary matter in the statement or 
petition will not defeat the lien: Ibid. 

It is not required that the name of the 
owner of the property against which the 
lien is claimed should be mentioned in the 
statement. Where the owner had died be
fore the filing of the statement for a lien, 
held, that the statement was sufficient if 
made out against the estate, though the 
names of the heirs owning the property 
were not mentioned: Welch v. McQrath, 59-
519. • 

Where the claim shows a contract be
tween a contractor and the owner of prop
erty for the building of a house thereon, 
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and the purchase by the contractor of the 
lumber to be used in building the house 
and the furnishing of such lumber by the 
party claiming the lien, such claim suffi
ciently shows the use of the lumber in build
ing the house: JSmng v. Folsom, 67-65. 

The statement for the mechanic's lien 
should contain a bill of particulars: Gfreene v. 
My, 2 G. Gr., 508. 

If the bill of particulars is as definite as 
the circumstances of the case will allow it 
will be sufficient: Mix v. Ely,_ 2 G. Gr., 513. 

If all the items constitute in fact parts of 
one account, that is, relate to one and the 
same transaction, respecting which the con
tract to furnish material was made, they 
may be included in one statement, although 
intermediate balances may have been struck 
in the account: Lamb v. Manneman, 40-41. 

Where the last item of an account for 
material furnished for the construction of a 
house consisted of one blind, which was aft
erwards returned, held, that if the blind was 
furnished in good faith, it properly consti
tuted an item from the date of which the 
time for filing a mechanic's lien should be 
reckoned: Hug v. Hintruger, 80-239. 

A statement of an account for materials 
used in the construction of a building, which 
describes such materials in language pecu
liar to the trade is a sufficient compliance 
with the requirement that a statement of a 
claim for a mechanic's lien shall be accom
panied by an account of items forming the 
basis of the claim: Wetmore v. Marsh, 81-677. 

One who furnishes material to a con
tractor to be used in making an improve
ment may make a claim in a single lien for 
all the material furnished for a single build
ing, although the work performed by the 
contractor upon such building may be under 
different contracts. It would be a great 
hardship upon a subcontractor to require 
him to take notice of, and bear in mind at 
his peril, precisely where, in the construc
tion of a building and use of material, one 
contract ends and the other begins. In such 
cases service of notice by subcontractors 
made within thirty days after the furnishing 
of the last material is sufficient: Jones, etc., 
Lumber Co. v. Murphy, 64-165. 

One who works on a building from time 
to time not continuously is not necessarily 
required to ask a lien for each separate 
period but one statement for the whole pe
riod may be sufficient, there being no dis
tinct and separate employment: Merritt v. 
Hopkins, 65 N.W., 1015. 

The statement for mechanic's lien, held 
sufficient in a particular case: Novelty Iron 
Works v. Capital City Oatmeal Co., 88-524. 

Application of payments: Where a con
tractor, indebted to a lumber dealer on two 
accounts for material furnished for two dif
ferent buildings on premises of distinct own
ers, made a payment which was at first 
applied by the creditor on one account, but 
afterward charged to the other, held, that it 
not appearing that the first application was 
made by mistake, the lien under the first 
account was thereby released to that extent 
as to the property covered thereby, and was 
not x-evived by the subsequent change in the 

application: Chicago Lumber Co. v. Woods, 
Oo—DO¿. 

What part of account: Where the ac
count for material amounted to $800 and had 
been carried along with a reasonable con
tinuity, and afterwards an item of $4.45 was 
charged more than seven months after the 
other items, held, that such item was not to 
be deemed a part of the account: CfUbert v. 
Tharp, 72-714. 

j Sufficiency of affidavit: An affidavit for 
a mechanic's lien commencing " A. B., agent 
for C. D., being duly sworn, says that on, 
etc., he made a parol contract, etc., to fur
nish material, etc., for which he claims a 
mechanic's lien," etc., held sufficient to sup
port a mechanic's lien in behalf of C. D.: 
Lamb v. Hanneman, 40-41. 

It is required that the statement shall be 
verified by affidavit, but it is not provided 
that such affidavit shall be by the claimant 
for the lien, and an affidavit made by an 
employe of the firm, having authority to 
make contracts for them and having per
sonal knowledge of the transaction, neld 
sufficient: Hug v. Hintrager, 80-359. 

Where a statement of an account was 
filed with the clerk with a claim for a me
chanic's lien, and the jurat of the affidavit 
was signed, " L . A. Wilkinson, Clerk," held, 
that the signature of the clerk was sufficient, 
as it would be understood that he was the 
clerk of the court in which the action was 
pending: Wetmore v. Marsh, 81-677. 

Incorrect statement: The party filing the 
statement for the mechanic's lien should be 
held to the strictest exercise of good faith, ¿_ 
and if it appears that he has included with
in his statement items of account for which 
he is not entitled to a lien, for the purpose 
of securing a lien for such items, his entire 
claim for the lien should be rejected: Stubbs 
v. Clarinda, C. S. & 8. W. B. Co., 65-513. 

Therefore, where items for money ex
pended were included in an account in such 
way as to make it appear that they were 
for services rendered, held, that the plaintiff 
was not entitled to a lien, even for services 
which he had rendered: Ibid. 

The fact that items of charge are in
cluded in a statement for which the creditor 
is not entitled to a lien under such state
ment does not render invalid the statement 
as to items of charge properly included 
therein: Chase v. Career Coal & Mining Co., 
90-25. 

The filing of a statement containing an 
insufficient description or the failure to file 
any statement at all will not defeat the lien: 
Chicago Lumber Co. v. Des Moines Driving 
Park, 65 N.W., 1017. 

The lien, even though no statement is 
filed within the ninety days is good as I 
against incumbrancers unless their rights / 
accrue af£§r_the ninety days and before the / 
filing of any claim"tor the lien: Ibid. I 

The notice by virtue of the filing of the / 
lien is not broader than the claim for a lien 
upon tracts of land not described in such 
statement: Ibid. 

Under this section any description of the 
property which can be said to charge those 
interested therein or who may thereafter 
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become so interested with notice as to the 
particular tract of land sought tobe charged 
with the lien, will be sufficient: Chicago 
Lumber Co. v. Des Moines Driving Park, 65 N. 
W., 1017. 

Therefore, held, that a description in ac
cordance with the lots and blocks named in 
a certain plat which however had been pre
viously vacated, was sufficient: Ibid. 

But held, that such description would not 
cover the streets and alleys in such vacated 
plat: Ibid. 

Mistake in description of property: The 
fact that in the statement a lien is claimed 
upon a larger tract of land than that owned 
by the person contracting for the improve
ment, but including the tract upon which 
the improvement is made, and owned by the 
person making the contract, will not defeat 
the lien as to the property properly subject 
thereto: Bissell v. Lewis, 56-231. 

A mistake in the description of the prop
erty in the account filed is not irremediable, 
and a lien may still be claimed by filing a 
new account containing a correct descrip
tion. The foreclosure of a lien misdescrib-
ing the property will not so merge the ac
count but that it may furnish the basis for a 
claim for a lien upon the property for which 
the material was furnished: Gray v. Dun
ham, 50-170. 

As a failure to file a statement does not 
defeat a lien except as against purchasers 
and incumbrancers, such statement, even if 
filed, will not limit the right of recovery 
against the person with whom the contract 
is made: Neilson v. Iowa Eastern B. Co., 51-
184. 

Where the filing of a statement is not nec
essary to a lien, the filing of an incorrect 
statement will not defeat it: Bissell v. Lewis, 
56-231. 

Unintentional mistakes in the account 
will not defeat the lien. It is only when the 
account is erroneously stated with intent to 
defraud that the lien is defeated by reason 
of errors: Green Bay Lumber Co. v. Miller, 62 
N. W., 742. 

In an action to foreclose a mechanic's lien 
against a landlord and tenant, where there 
was a mistake in the description of the land 
in the claim filed for the lien, lield, that the 
error would not defeat the lien against the 
landlord, as it appeared that he had actual 
knowledge of the improvements and that 
plaintiff claimed a lien on them: National 
Lumber Co. v. Bowman, 77-706. 

The description of the property to be 
charged as " thir ty lengths of corn-cribbing 
at Mills Station," held too indefinite: Boose 
v. Billingsly, etc., Com. Co., 74-51. 

Who may file statement: The holder of 
a claim which in his hands may constitute 
the foundation of a lien, or one bound by a 
contract to furnish labor or material, may do 
all things necessary to enforce the lien al
lowed by law; therefore, held, that where a 
firm made a contract to furnish, and did fur
nish, materials, and a part of the members of 
the firm afterward transferred their interest 
in the partnership to others, one of such 
members had authority, in the name of the 
original firm, to perfect the lien for the ma

terial so furnished, and the assignee of such 
firm might enforce the lien thus perfected: 
German Bank v. Schloth, 59-316. 

An assignee for the benefit of creditors 
may enforce a mechanic's lien existing in 
favor of the assignor: Ibid. 

Whether a statement filed subsequently 
to the assignment of the claim, but in the 
name of the assignor, would be sufficient, 
quaere: Ford v. Independent Dist., 46-294. 

Method of filing: Under the statutory 
provisions for filing, requiring the clerk to 
make an abstract of the statement in a book 
by him to be kept for that purpose and prop
erly indexed, held, that the requirement that 
the clerk's abstract shall contain the name of 
the person against whose property the lien 
was filed amounts to no more than that it 
shall contain the name of the person against 
whom the account is filed and the claim for 
the lien is made, and it does not require, by 
inference, that the claim shall state the 
name of the owner of the property against 
whom the lien is claimed: Welch v. McGrath, 
59-519. 

Therefore, held, that where the person 
against whom the lien existed was dead the 
claim for a lien was properly filed against the 
administrator of the estate without naming 
the heirs who were the owners of the prop
erty against whom it was sought to establish 
a lien: Ibid. 

Where it appears by the signature of the 
clerk that the claim is filed, and by a jurat 
to the claim that the person thus filing it is 
the clerk of the district court it is sufficiently 
shown that the claim is filed in the district 
court: Ewing v. Folsom, 67-65. 

Time for filing statement: The proviso 
that, where a lien is claimed upon a railway, 
a subcontractor shall have sixty days from 
the last day of the month in which the labor 
was performed or material furnished in 
which to file his claim for a lien, means that 
he shall have sixty days from the last day of 
the calendar month: Sandval v. Ford, 55-401. 

But this distinction between railroad sub
contractors and others as to time for filing 
claims does not release the former from the 
other provisions of the statute as to the time 
within which such subcontractors must serve 
notice upon the owner of the filing of their 
claims: Ibid. 

The time for filing statement in order to 
effect notice is not within ninety days from 
the time of each item of work done or mate
rial furnished, but from the time of comple
tion of the entire contract: Jones v. Swan, 
21-181. 

Where a lien is claimed on the ground 
that material furnished was used in a par
ticular building within ninety days prior to 
the time of asserting the lien, such claim 
cannot be enforcd against the purchaser of 
the property without proof that the material 
was used in the particular building as 
claimed: Boose v. Billingsly, etc., Com. Co., 
74-51. 

But for the limitation imposed in the sec
ond section following, the thirty-day limita
tion as to filing statement would not have any 
application as between the owner and the 
¡subcontractor; but by the terms of that sec-
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tion the subcontractor's lien which is ef
fected by filing the statement and giving of 
notice after the expiration of thirty days, is 
effectual only as to the amount due from the 
property owner to the contractor at the time 
the notice is given: Thompson v. Spencer, 63 
N. W., 695. 

The statute of limitations begins to run 
from the expiration of the thirty or ninety 
days allowed by statute for the filing of the 
statement for a lien, whether the statement 
be filed within that time or not: Squier v. 
Parks, 56-407; Dimmick v. Hinkley, 57-757. 

Failure to file a statement does not de
feat the lien as against the owner: Kidd v. 
Wilson, 23-464: Taylor v. Burlington, C. B. & 
M. R. Go., 4 Dillon, 570. 

One who has actual notice at the time of 
taking a conveyance that material has been 
furnished for building on the premises and 
has not been paid for, cannot take advan
tage of the negligence on the part of the 
claimant to file the statement for the lien: 
Lee v. Hoyt, 70 N.W., 95. 

An incumbrancer acquiring a lien upon 
the property within the ninety days allowed 
for filing a statement for a lien takes subject 
to the mechanic's lien, though no statement 
thereof has been previously filed; until the 
expiration of the ninety days no record notice 
of a mechanic's lien is necessary: Evans v. 
Tripp, 35-371; Lamb v. Hanneman, 40-41. 

Judgment lien: Failure to file a state
ment for a lien within the ninety days al
lowed by statute will not defeat the lien 
as against a judgment creditor whose judg
ment was rendered after the commencement 
of the improvement and before the expira
tion of the ninety days: Curtis v. Broadwell, 
66-662. 

Notice: By failing to file his claim within 
the time provided by statute, the claimant 

loses his preference or priority over a pur
chaser or incumbrancer whose rights have 
accrued subsequently to the time within 
which the statement is directed to be filed, 
and who had no actual notice of the claim: 
Noel v. Temple, 12-276. 

Notice to officer of corporation: A cor
poration purchasing a railroad at a foreclo
sure sale, held, not to be affected with a no
tice of the claim for labor and material fur
nished prior to the mortgage under which 
the sale was had, but which had not been 
filed as a lien, although such claim appeared 
on the books of the receiver of the road, who 
afterwards became an officer of the corpora
tion purchasing: Bear v. Burlington, C. R. & 
M. Ê. Co., 48-619. 

Burden of proof: As between a party 
claiming a mechanic's lien, who has not filed 
his statement until after the expiration of 
the ninety days allowed therefor, and a prior 
mortgagee whose mortgage was not executed 
until after the expiration of such period, the 
burden of proving that the mortgagee had 
notice at the time of taking his mortgage 
of the existence of a mechanic's lien is upon 
the person claiming such lien: Hoskins v. 
Carter, 66-638. 

So a person claiming a mechanic's lien 
upon an open account has the burden of show
ing that his statement was filed within the 
ninety days, or that the mortgagee taking 
his mortgage after the expiration of the 
ninety days had notice at the time of the exe
cution of the mortgage: Ibid. 

Purchaser for value: A lien filed after 
the expiration of the ninety days cannot be 
enforced against one purchasing after the 
ninety days without notice, even though he 
has made no actual payment, but only exe
cuted his note for the purchase price. Weston 
v. Bunlap, 50-183. 

SEC. 3093. Notice by subcontractor—lien discharged. To preserve 
his lien against the owner, and to prevent payments by the latter to the 
principal contractor or to intermediate subcontractors, but for no other pur
pose, the subcontractor must, after commencing such labor or furnishing 
such material, and within thirty days after the completion thereof, serve 
upon such owner, or his agent or trustee, a written notice of the filing of such 
claim, which notice may be served by any person, and if the party to be 
served, his agent, or trustee, is out of the county wherein the property is 
situated, a return of that fact by the person charged with making such serv
ice shall constitute sufficient service from and after the time it was filed 
with the clerk. The lien of the subcontractor may be vacated and discharged 
at any time by the owner, contractor or intermediate subcontractor filing with 
the clerk of said court a bond, in twice the amount of the sum for which the 
claim for the lien is filed, with two or more sureties to be approved by the 
clerk, conditioned for the payment of any sum for which the claimant may 
obtain judgment upon the demand for which such statement or account has 
been filed. But if no claim for a lien is filed within the periods hereinbefore 
provided, and the notice thereof is not served, or if these things are done 
and the bond above provided is filed, then the owner or contractor may 
thereafter proceed, make payments and adjust claims, without regard to the 
lien of the subcontractor; and nothing in this chapter shall be construed to 
require the owner to pay a greater amount, or in any other manner, or at 
earlier dates, than those provided in his contract. [16 G. A., ch. 1C0, § 7; 15 
G. A.,ch. 49 ;C73 , §2131.] 

70 
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The provisions requiring notice to the 
owner by the subcontractor are intended to 
protect the owner from the payment of any 
sum greater than that contemplated in his 
contract. The lien of the subcontractor can 
be enforced against any sum due from the 
owner at the time of service of the notice 
provided for or thereafter becoming due 
under the contract: Cutler v. McCormick, 48-
4C6; Brooks v. Bailway Co., 101 U. S., 443. 

Where a contractor has received payment 
in full before an agreement is made with a 
subcontractor for materials, the subcon
tractor can have no lien against the owner 
of the property: Mallory v. Marion Water 
Works Co., 77-715. 

Where a contractor has been paid with
out knowledge of any claims for liens by 
subcontractors, such payment relieves the 
owner from any further liability: Parker v. 
Scott, 82-266. 

The subcontractor, to be entitled to a lien, 
should show such indebtedness on the part 
of the owner to the contractor, either at the 
time the subcontractor's account commenced, 
or later, as will justify a court in decreeing 
a lien: 1 bid. 

Although the claim of the subcontractor 
is not filed and notice given within thirty 
days from the completion of the work, yet if, 
at the time a statement is filed and notice 
given, there is money due or to become due 
from the owner to the principal contractor, 
the lien will attach to the amount due or to 
become due to the contractor not to exceed 
the amount due to the subcontractor: Hug v. 
Hintrager, 80-359. 

Where the subcontractor has filed his 
statement and given notice thereof within 
thirty days, the owner makes payment to the 
principal contractor at his own risk and sub
ject to the right of the subcontractor to assert 
bis lien: Ibid. 

Where the owner knew that material was 
being furnished by a subcontractor, Mid, that 
the claim therefor was a lien, although the 
owner, assuming that the material was to be 
furnished by the contractor personally, had 
made payment in full: Ibid. 

The filing of a claim by a subcontractor 
after thirty days and the giving of notice 
thereof to the property owner effects a lien 
only as to any balance due from the owner to 
the contractor at the time of the service of 
such notice, and if even within the thirty 
days payment has been made by the owner 
to the contractor such payment is effectual 
as to the claim of a lien made by a subcon
tractor after the expiration of the thirty 
day s allowed to him for that purpose : Thomp
son v. Spencer, 63 N. W., 695. 

A laborer employed by a subcontractor 
cannot enforce a lien except so far as the con
tractor may be indebted to the subcontractor, 
even though the owner be still indebted to 
the contractor: Utter v. Crane, 37-631. 

In the absence of an averment that some
thing is due from the subcontractor to the 
laborer claiming a lien, the latter cannot re
cover in an action to foreclose his mechanic's 
lien as against the owner: Stitbbs v. Clarinda, 
C. S. & S. W. B. Co., 62-280. 

The owner cannot be made liable to a 

subcontractor in any other manner than he 
is, under his contract, liable to the principal 
contractor, and if, by his contract, the in
debtedness is to be satisfied in property, the 
subcontractor is bound by such arrangement: 
Kilbourne v. Jennings, 38-533. 

Where the contract between the owner 
and contractor stipulates that a claim by 
the owner against the contractor for profes
sional services shall be accepted as part pay
ment on such contract, such agreement is 
binding upon the subcontractor: Èiciny v. 
Folsom, 67-65. 

Where the contractor has the right under 
his contract to take note and mortgage in 
part payment of his claim, and does so, the 
subcontractor cannot claim a lien incon
sistent with the exercise of such a right by 
the contractor: Jones, etc., Lumber Co. v. 
Murphy, 64-165. 

If the principal contractor by the terms 
of his contract is entitled to compensation in 
full before the work is completed, and this 
compensation is fully paid to him before that 
time, and without any notice of claims for 
liens, no liens can be enforced against the 
property owner or the property: Roland v. 
Centerville, M. & A. B. Co., 61-380; Nash v. 
Chicago, M. & St. P. B. Co., 62-49. 

If a subcontractor stand by and permit 
the owner to make full payment to the con
tractor without asserting his claim he will 
be estopped from afterwards setting up a 
claim for a lien: Vreeland v. Ellsworth, 71-
347. 

The subcontractor is chargeable with no
tice of the contract between the owner and 
the principal contractor, and is bound by 
any payments made, even within the thirty 
days given him by statute to file his lien, if 
such payments are made according to the 
terms of the contract: Stewart v. Wright, 52-
335. 

If nothing is due the contractor under 
the terms of the contract there can be no 
recovery by the subcontractor: Wickham v. 
Monroe, 89-666. 

A subcontractor is bound by the terms of 
his contract between his principal and the 
owner: Blanding v. Davenport, I. &D. B. Co., 
88-225. 

If by reason of breach of the contract 
between the owner and the principal con
tractor, there is nothing due the principal 
contractor there can be no recovery by the 
subcontractor: Hazzard v. Council Bluffs, 
87-51. 

Knowledge on the part of the owner that 
material or labor has been furnished by a 
subcontractor is immaterial for the purpose 
of holding the owner liable to the subcon
tractor if he has paid the contractor accord
ing to the terms of the contract, provided 
there is no provision in the contract for the 
owner using money due the contractor, in 
discharging his obligations to subcontract
ors. The subcontractor must be held to as
sent to the payment to the contractor in 
accordance with the terms of the contract 
and cannot be heard to say that as to him 
such payments were not properly made: 
Epeneter v. Montgomery County, 67 N. W., 93. 

When the contract between the owner 
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and contractor provides that subcontractors 
shall be paid by orders drawn by the con
tractor on the owner, and the owner knows 
that subcontractors have furnished material, 
he is liable for any liens of subcontractors 
of which he is duly notified before the ex
piration of the thirty days, although pre
vious to the expiration of that period he has 
paid the contractor without actual knowl
edge of the indebtedness of the contractor 
to such subcontractor: Winter v. Hudson, 54-
336. 

Until the expiration of thirty days the 
owner has no right as against subcontractors 
to make payment to the contractor except 
in accordance with the specific terms of his 
contract: Merritt v. Hopkins, 65 N. W., 1015. 

Where an owner seeks to escape liability 
to a subcontractor of whose claim he has no
tice within the thirty days, on the ground 
that, before notice of such claim, he had set
tled with such contractor in accordance with 
the terms of his contract, the question as to 
whether he is to be protected in having made 
such settlement with the contractor is deter
mined by whether he could probably, in the 
exercise of reasonable diligence, have dis
covered that the subcontractor was entitled 
to a lien; and where it appeared that the 
owner knew that the contractor had to buy 
material, although he did not know from 
whom he bought it, lield, that if he might 
have ascertained that fact from inquiry, he 
should have done so, and would not be pro
tected: Gilchrist v. Anderson, 59-274; Martin 
v. Morgan, 64-270. 

I t appearing that the owner of property 
before making the last payment under a 
contract had knowledge that the contractor 
had procured the materials used from the 
plaintiff, held, that as such owner could, in 
the exercise of ordinary care, have obtained 
knowledge of plaintiff's claim by inquiring 
whether the material had been paid for, the 
subcontractor might have his lien for mate
rials furnished: Fay v. Orison, 60-136. 

The court, liberally construing the statute 
so as to protect the owner, who in good faith 
pays the contractor within the thirty days 
in accordance with the agreement between 
them, has held that such payment to the con
tractor, made without knowledge of the 
claim of the subcontractor, will defeat the 
lien of the latter; but that if payment is 
made within the thirty days, with knowledge 
of the subcontractor's claim, even though 
such knowledge be merely through verbal 
notice, the lien of the subcontractor is not 
defeated: Andrews v. Burdick, 62-714. 

Delay in the completion of the work under 
a contract, with acquiescence of the owner, 
will delay the time of the payment until the 
work is done and accepted. Where the con
tract provides for payment at the completion 
of the work, in case no time is fixed for pay
ment, the price becomes due when the build
ing as contracted is completed and accepted: 
Ibid. 

Notwithstanding no notice has been 
served by the subcontractor before payment 
under the contract, and within the thirty 
days, the owner is not justified in making 
payment, if he has knowledge of the labor 

and material having been furnished by a 
subcontractor, or has knowledge of facts 
which should put him upon inquiry, and he is 
not thereby relieved from liability to the 
subcontractor: Othmer v. Clifton, 69-656: Chi
cago Jjivmher Co. v. Woodside, 71-359. 

Where payments are made in strict ac
cordance with the contract, prior to the filing 
of the lien by a subcontractor or material
man or service of notice that a lien is 
claimed, the owner is not liable for material 
purchased merely upon knowledge that the 
contractor had procured material from some 
person unknown unless it is stipulated in the 
contract that he has a right to pay liens of 
subcontractors or material-men: Fullerton 
lumber Co. v. Osborn, 72-472. 

I t is immaterial whether such payment is 
made directly to the contractor or to other 
subcontractors who might establish liens if 
they had not been paid: Ibid. 

After the expiration of the thirty days, 
if no notice be served upon the owner by a 
subcontractor, he may, of course, proceed to 
pay off the contractor, whatever his knowl
edge may be as to the claims of such subcon
tractor, for he will be justified in assuming 
that the right to the lien is waived: Jones, 
etc., Lumber Co. v. Murphy, 64-165. 

Where a contractor is under obligation 
to pay all subcontractors, and the owner has 
paid such contractor in full according to 
the contract, a subcontractor who has served 
no notice of claim for a lien upon the owner 
until after the settlement and expiration of 
the time given by statute cannot recover 
from such owner: jRobinson v. State Ins. Co., 
55-489. 

The lien of the subcontractor is statutory 
and it matters not what knowledge the owner 
may have as to the labor or material fur
nished by the subcontractor, there must be a 
notice to the owner as required by the stat
ute; constructive notice is not i*ecognized: 
Frost v. Rawson, 91-553; Walker v. Queal, 91-
704. 

The owner is supposed to be aware of the 
terms of the contract between him and the 
principal contractor and the filing of the full 
statement may not be material as between 
them, but the owner may not know of the 
agreement between the principal and the 
subcontractor nor the payments made nor 
amount due, and the subcontractor is there
fore required to give the statutory notice in 
order to inform the owner of the claims to 
preserve his lien as against him: Walker v. 
Queal, 91-704. 

A subcontractor in order to enforce his 
demand against the property must take the 
steps pointed out by the statute to perfect 
and preserve a lien. Therefore, the stat
utory notice must be given and it matters 
not what knowledge of the claim the owner 
may have, it will not be sufficient to render 
him liable in the absence of such notice: 
Steele v. McBurney, 65 N.W., 332. 

Where the subcontractor in the construc
tion of a railroad claimed to be relieved from 
failure to give notice of his lien on account 
of a waiver of such notice by the railroad, 
held, that under the circumstances he was 
chargeable with knowledge that the officer 
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on whose action he relied as showing a 
waiver was not authorized to bind the com
pany in that respect: Wolf v. Davenport, I. & 
B.B. Co., 61 N.W., 847. 

Failure to serve written notice on the 
owner that the lien has been filed defeats 
the lien of the subcontractor. The com
mencement of an action to enforce such lien 
in which an original notice is served is not 
sufficient to constitute the notice here re
quired. (Distinguishing Bissell v. Lewis, 56-
240, which was a case of a principal con
tractor and not a subcontractor): Merritt v. 
Hopkins, 65 N.W., 1015. 

A mortgagee taking a mortgage upon 
premises upon which improvements have 
been made, and having no knowledge of any 
agreement on the part of the mortgagor to pay 
to the subcontractor an indebtedness due him 
from a contractor notwithstanding the fail
ure of the subcontractor to file his lien with
in the statutory period, does not take sub
ject to the claim of such subcontractor: .Mis
souri Hiver Lumber Co. v. Finance Co., 61 N. 
W., 913. 

If the service of the notice by subcon
tractor is made upon the person who is en
trusted with the business of adjusting the 
claims of the contractor and subcontractor 
i t is sufficient: Wickham v. Monroe, 89-666. 

In such case the notice may properly be 
addressed to the principal and not to the 
agent: Ibid. 

The notice by the subcontractor should 
be in writing: Jeure v. Perkins, 29-262. 

If the owner is not served with " written 
notice of the filing of said claim" he is not 
affected thereby, whatever notice he may 
have otherwise: Lownsbury v. Iowa, M. & H. 
P. B. Co., 49-255; Frost v. Bawson, 91-553. 

Where a subcontractor undertakes to en
force a lien against the owner he should 
show in his petition such indebtedness on the 

SEC. 3094. Subcontractor's claim after thirty days. A subcon
tractor may, at any time after the expiration of said thirty days, file his 
claim for a lien with the clerk of the district court, and give written notice 
thereof to the owner, or his agent or trustee, as above provided, and from 
and after the service of such notice his lien shall have the same force and 
effect, and be prosecuted or vacated by bond, as if filed within the thirty 
days, but shall be enforced against the property or upon the bond, if given 
by the owner, only to the extent of the balance due from the owner to the 
contractor at the time of the service of such notice upon him, his agent or 
trustee; but if in such case the bond is given by the contractor, or person 
contracting with the subcontractor filing the claim for a lien, such bond shall 
be enforced to the full extent of the amount found due the subcontractor. 
[16 G. A., ch. 100, § 8; 15 G. A., ch. 49; C.73, § 2133.] 

See notes to preceding section. 

SEC. 3095. Priority. The liens provided for by this chapter shall take 
priority as follows: 

1. As between persons claiming mechanics' liens upon the same property, 
according to the order of the filing of the statements and accounts therefor; 

2. They shall take priority of all garnishments of the owner for the con
tract debts, whether made prior or subsequent to the commencement of the 
furnishing of the material or performance of the labor, without regard to 
the date of filing the claim for such lien; 

3. They shall be preferred to all other liens and incumbrances which may 
attach to or upon such buildings, erections or other improvements, and to 

part of the owner to the contractor, either at 
the time the subcontractor's account com
menced, or later, as will justify a court in 
decreeing a lien: Martin v. Morgan, 64-270. 

Where the contractor gave bond for the 
discharge of his contract, and the owner paid 
him in full before the expiration of the time 
for filing liens by subcontractors, and was 
afterwards compelled to pay additional sums 
to satisfy such liens, held, that the owner 
could not recover such additional sums from 
the sureties on the contractor's bond, for the 
reason that the owner was guilty of laches in 
paying the contractor until the time for fil
ing subcontractor's liens had expired: Lucas 
County v. Boberts, 49-159. 

A failure to give a copy of the settlement 
to the owner and contractor at the time of 
performing the work, as required by aformer 
statute, would not defeat the laborer's lien, 
the filing of the claim for a lien, which in
cludes a copy of the statement, being suffi
cient notice to them: Bundy v. Keókuk & D. 
M. B. Co., 49-207. 

Under the same statute, also, held, that a 
lien claimed by a subcontractor upon the 
making and giving to the owner of his own 
statement could not be enforced when it ap
peared that the contractor had not refused 
to make such statement: Mears v. Stubbs, 45-
675. 

Where material is furnished which the 
owner promises to pay for, the person fur
nishing the material is entitled to a lien 
without regard to the provisions with refer
ence to subcontractors Carney v. Cook, 80-
747. 

Where a lien is claimed as a principal 
contractor there must be recovery on that 
ground or not at all. There cannot be an en
forcement of a lien as a subcontractor: Bland-
ing v. Davenport, 1. & D. B. Co., 88-225. 
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the land upon which they are situated, made subsequently to the commence
ment of said buildings, erections or other improvements, but the rights of 
purchasers, incumbrancers, and other persons who acquire interests in good 
faith and for a valuable consideration, and without notice, after the expira- | 
tion of the time for filing claims for liens, shall be prior to the claims of 
all contractors or subcontractors who have not, at the dates such rights and 
interests were acquired, filed their claims for such liens; 

4. The liens for the material or work aforesaid, including those for addi
tions, repairs and betterments, shall attach to the buildings, erections or 
improvements for which they were furnished or done, •fir preference to any / 
prior lien, incumbrance or mortgage upon the land upon which such erection, 
building or improvement belongs, or is erected or put. If such material 
was furnished or labor performed in the erection or construction of an orig
inal and independent building, erection or other improvement commenced 
since the attaching or execution of such prior lien, incumbrance or mort
gage, the court may, in its discretion, order and direct such building, erec
tion or improvement to be sold separately under execution, and the purchaser 
may remove the same in such reasonable time as the court may fix. But if 
the court shall find that such building should not be sold separately, it shall 
take an account of and ascertain the separate values of the land, and the 
erection, building or other improvement, and order the whole sold, and dis
tribute the proceeds of such sale so as to secure to the prior mortgage or 
other lien priority upon the land, and to the mechanics' lien priority upon 
the building, erection or other improvement. If the material furnished or 
labor performed was for additions to, repairs of, or betterments upon build
ings, erections or other improvements, the court shall take an accounting of 
the values before such material was furnished or labor performed, and the 
enhanced value caused by such additions, repairs or betterments, and, upon 
the sale of the premises, distribute the proceeds of such sale so as to secure to 
the prior mortgagee or lien-holder priority upon the land and improvements 
as they existed prior to the attaching of the mechanic's lien, and to the 
mechanic's lien-holder priority upon the enhanced value caused by such 
additions, repairs or betterments. In case the premises do not sell for more 
than sufficient to pay off the prior mortgage or other lien, the proceeds shall 
be applied on the prior mortgage or other liens. [16 G. A., ch. 100, § 9; C. 
73, §§ 2139-41; R., §§ 1853-5; C'51, § 981.] 

Order of filing: The liens take priority by lessee, see Osivold v. Buckholz, 13-506 [de-
in the order of their filing: Robertson v. Bar- cided under former statutory provisions]. 
rack, 80-538. Portion of railway line: Where a con-

Lien covers entire structure: Liens for tract for material was for a projected line, a 
material furnished or labor performed in part only of which was constructed, and a 
the erection of a building attach in their lien was claimed only on that part, held, that 
order upon the whole structure, and not the road was not in such sense an entirety as 
upon the particular part of the work per- that a lien on that part constructed might 
•formed or material furnished. So, if ma- not be granted: Neilson v. Iowa Eastern R. 
chinery is furnished to be attached to and Co., 51-184. 
used in the building, the person furnishing Priority over chattel mortgage: Where 
it acquires a lien upon the whole improve- defendants, lessees of a mill under verbal 
ment, and does not retain a separate lien lease for five years, put in machinery and 
upon the machinery: JSquitabU L. Ins. Co. v. fixtures, and afterward gave a chattel mort-
Slye, 45-615. gage thereon, held, that the plaintiffs who 

Leasehold interest: Where plaintiff fur- furnished such machinery, and filed the i r 
nished machinery to defendant to be attached statement within proper time, had a mechan-
to and used in connection with real property, ic's lien upon such machinery, and were 
of which defendant had possession under a prior to the claims of the chattel mortgagee, 
verbal lease for five years, held, that plain- Although, as between lessor and lessee, such 
tiff was entitled to a mechanic's lien on such machinery and fixtures were chattel prop-
interest, including the machinery, and might erty, yet in connection with a leasehold in-
enforce such lien against an incumbrance terest they were subject to the lien: Nordyke 
executed within the ninety days after fur- & Marmon Co. o. Hawkeye Woolen Mills Co., 
nishing the machinery: Nbrduke & Marmon 53-521. 
Co. v. Hawkeye Woolen Mills Co., 53-52L A mechanic's lien for materials furnished 

As to rights of lessor where a lien is for improvements on leased premises is su-
sought to be enforced on improvements made perior to the landlord's lien for rent and t a 
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a chattel mortgage taken by the landlord on 
the improvements, before the proceeding for 
the establishment of the mechanic's lien is 
commenced: National Lumber Co. v. Bowman, 
77-706. 

Mortgage: Priority of a mechanic's lien 
over the lien of a mortgage cannot be main
tained unless it appears that the person with 
whom the contract was made was the owner 
of the property. Proof of possession alone 
will not be sufficient: Dierks v. Walrod, 66-
354. 

The mechanic's lien is subject to an exist
ing mortgage on the premises: Fletcher v. 
Kelley, 88-475. 

A mechanic's lien holder is not a pur
chaser in such sense as to be protected 
against an unrecorded conveyance of which 
he had no notice: Ibid. 

Where a mortgage is given and filed for 
record prior to the time of the beginning of 
the improvements upon the property, the 
mechanic's lien for such improvements will 
be subordinate to the mortgage: Bartlett v. 
Bilger, 92-732. 

Where materials were furnished for the 
construction of a building on mortgaged 
premises, held, that the person furnishing 
such material had a prior lien on the build-

might be forfeited on failure to make pay
ments as stipulated: Jameson v. Oile, 67 N. 
W., 396. 

Where a plaintiff furnished materials to 
erect a house and barn on certain land under 
an agreement with some of the defendants 
that if he would furnish the material for the 
buildings his lien should be prior to any in
terest of theirs, and in pursuance of said 
agreement he furnished said material, held, 
that he was entitled to a mechanic's lien 
against the property prior to the lien of 
plaintiffs. Such an agreement is not open to 
the objection that it is within the statute of 
frauds, nor is evidence to establish it incom
petent on the theory that the contract was 
for the transfer of an interest in real estate. 
No interest in the land was transferred: 
Townsend v White, 71 N. W., 337. 

Merger of lien: If the holder of a me
chanic's lien buys in the property at judicial 
sale under his judgment on such hen, the 
lien is not merged so as to render it subor
dinate to an intervening mortgage: Delaware 
B. C. Co. o. Davenport d- St. P. B. Co., 46-406. 

When the lien attaches: The mechanic's 
lien attaches at the commencement of his 
work, and the time for notice expires ninety.-
days from the conclusion thereof: Jones v. 

*~7ing as against a mortgagee of the land, ancK*iSwcMi, 21-181: Delaware B. Const. Co. v. Dai: 
upon foreclosure of the mechanic's lien, as 
between the holder of such lien and the 
owner, the building might be treated as per
sonal property and sold separately without 
right of redemption, and the mortgagee 
allowed a reasonable time in which to re
deem the building before removal: Luce v. 
Curtis, 77-347. 

Interest and attorneys' fees: Where the 
contract on which a lien is claimed does not 
provide for interest or attorneys' fees, the 
parties cannot enter into a contract cover
ing such items which shall be binding upon 
a mortgage executed after the lien attaches 
and prior to the making of such supplemental 
contract: Bissell v. Lewis, 56-231. 

Vendor's lien: If a party goes into pos
session of property subject to a vendor's 
lien, a mechanic's lien for material subse
quently furnished for improvements, does 
not take priority of the lien of the vendor: 
Logan v. Taylor, 20-297. 

Under a statute giving priority to the 
mechanic's lien as to the improvements, a 
vendor's lien for purchase money takes pri
ority as to the !and, but as to the building 
erected is inferior to the mechanic's lien: 
Stockwell v. Carpenter, 27-119. 

A mechanic's lien does not take pri
ority over a mortgage given in renewal of a 
vendor's lien existing at the time that the 
mechanic's lien accrues: Thorpe v. Durbon, 
45-192. 

Under peculiar facts, held, that a contract 
to convey, being prior to the filing of a state
ment for a lien, took priority over such lien: 
Frost v. Clark, 82-298. 

Where a building was erected for one in 
possession under a contract of purchase, held, 
that the mechanic's lien attached to the 
building prior to any right of the vendor un
der the contract by which the rights of the 
Vendee including his right to the building 

enport <& St. P. B. Co., 46-406, 413. 
The commencement of a building is the 

first work done upon the ground which is /** 
made the foundation thereof, and is to form 
part of the work suitable and necessary for 
its construction: Conrad v. Stan; 50-470. 

Priority over liens acquired during 
progress of •work: The mechanic's lien dates / 
from the day that he commences work under / 
his contract, or furnishes material, and at--' 
taches for all the work done and material 
furnished under such contract, whether be
fore or after liens subsequently acquired by 
third persons, provided the work or delivery 
was commenced before: Monroe v. West, 12-
119. 

A mechanic's lien may attach under a 
contract to complete a partially erected 
building, which shall be superior to a prior 
mortgage executed upon the premises at a 
time when the building is in an incomplete 
condition: Bissell v. Lewis, 56-231. 

A mechanic's lien has priority over a 
mortgage which was executed subsequently 
to the commencement of any building, erec
tion or other improvement, though the par
ticular work for which the lien is claimed *— 
was subsequent to such mortgage: Neüson v. 
Iowa Eastern B. Co., 44-71; Taylor v. Bur
lington, C. B. & M. B. Co., 4 Dillon, 570; Myer 
v. Construction Co., 100 U. S., 457; Brooks v. 
Bailwaxi Co., 101 U. S., 443; Meyer v. Hornby, 
101 U. S., 728. 

The statement being filed within ninety 
days from the furnishing of the last item, 
the whole being furnished under one con
tract, a lien accrues binding the property, as 
against the mortgagee, for all the material 
furnished under the contract from the time 
of the furnishing of the first item, and such 
lien will be prior to a mortgage executed 
after the furnishing of the first item: Iowa 
Mortgage Co. v. Shanquest, 70-124. 
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Where one mortgage was executed less 
than ninety days after the last item, and a 
subsequent mortgage more than ninety days 
after such item, the last mortgage was held 
to be the first lien to the extent of the me
chanic's lien, the measure of the rights of the 
first mortgage being a lien upon the property 
after the satisfaction of the mechanic's lien: 
Gilbert v. TJiarp, 72-714. 

Where the owner of certain water lots 
proceeded to fill them under requirement of 
the city in order that they should case to be 
a nuisance and continued such filling above 
the water line with the idea of making them 
valuable subsequently for building purposes 
and afterward commenced the erection of a 
building thereon, held, that the filling could 
not be deemed a part of the improvement so 
that the lien should take effect from the time 
such filling was commenced: Kiene v. Hodge, 
90-212. 

Lien upon improvements: Under the 
provision that the lien should attach to the 
building, erection or improvement for which 
they were furnished or done, in preference 
to any prior lien or incumbrance upon the 
land upon which the same was erected or 
put, and that the person enforcing the lien 
might have the building, erection, or other 
improvement sold under execution, field, that 
the word improvement there used referred 
to an independent erection upon the land, 
and not to an addition or betterment of the 
building, and that the lien for such addition 
or betterment was subject to a prior mort
gage on the premises: Geickell v. Allen, 34-
559: O'Brien v. Pettis, 42-293. 

And that a party furnishing material, 
etc., for the repair and enlargement of a 
building would get a lien subject to any liens 
already existing thereon, even though but 
little of the original building remained: 
Equitable L. Ins. Co. v. Stye, 45-615. 

Under the same statute, held, that a me
chanic's lien for repairs, such as new piers 
and abutments in a railroad bridge, which 
became integral parts of the road, would 
not attach to such bridge, piers, etc., as prior 
to a mortgage previously given on the whole 
road: Bear v. Burlington, C. R. & M. R. Co., 
48-619. 

If a prior mortgage applies to land, roll
ing stock and buildings of a railroad, any 
lien of mechanics or material-men for repairs 
attaches from the time repairs are begun, 
and attaches against the prior mortgagee at 
the same time as against the owner. Re
pairs on a completed railroad do not give 
rise to a lien which will override a prior 
mortgage: Taylor v. Burlington, C. R. & M. 
R. Co., 4 Dillon, 570 and 579. 

The statutory provision for a lien upon 
improvements superior to the lien of a prior 
mortgage upon the land has no application 
where the mortgage has been foreclosed and 
the premises sold thereunder before the ma
terials for which the lien is claimed have 
been furnished; in such case the statutory 
right to redeem is the only right which can 
be enforced: Shepardson v. Johnson, 60-239. 

The provision giving priority of lien as to 
improvements, held, not to be limited in its 
application to cases where improvements are 

made by a tenant on leased premises: Slock-
xoell v. Cai-penter, 27-119. 

Sale and removal of improvements: 
Under a statute providing for enforcing the 
priority of a mechanic's lien as to the im
provement by sale and removal, that is the 
only method allowed, and if the nature of 
the improvement is such that it cannot be 
removed, the lien of the mechanic must be 
postponed to that of prior incumbrances upon 
the land: Conrad v. Starr, 50-470. 

Where, in a suit to foreclose a mortgage, 
certain parties were made defendants who 
had mechanics' liens upon buildings erected 
subsequently to the giving of the mortgage, 
and where the rights of all the parties ac
crued under the Revision, by which the 
rights of the holder of a mechanic's lien 
were to be determined by an action at law, 
held, that it was erroneous to decree a sale 
of the land and buildings together and the 
payment of a certain portion of the proceeds 
to the holders of the mechanics' liens. It 
seems that the same would be true under 
present provisions, although the proceedings 
to enforce a mechanic's lien are now to be 
brought in equity: Brodt v. Rohkar, 48-36. 

One asking the sale and removal of a 
building has the burden of showing that it 
would be proper, in view of all the circum
stances: Miller v. Seal, 71-392. 

Where the mechanic's lien attaches to 
the land as well as the building, and there 
is no prior incumbrance, it is the right of 
the owner to have the whole property sold 
for the satisfaction of the debt so that he 
may have opportunity of redeeming as in 
other cases of sale of real property, and it 
is error in such case to order the sale of the 
building alone, and its removal from the 
premises: Early v. Burt, 68-716. 

Where a party had two liens, one prior 
and the other equal to a lien held by an
other, and foreclosed, making the other lien 
holder a party, and it was decreed that the 
plaintiff should take the property, if not re
deemed, subject to the other lien, held, that 
the other lien holder should have the same 
right to redeem, and for the same time, as 
if not made a party, and that the latter had 
not a right to elect, instead of redeeming, 
to claim a proportionate share of the amount 
for which the property was sold above the 
amount of the first lien, the pleadings not 
being framed with a view to such relief: 
PJielps v. Pope, 53-691. 

Sale upon execution against a lot and the 
building thereon, under a judgment on a 
mochanic's lien, held improper where the 
lien was the upon the building alone: Wilson 
v. Reuter, 29-176. 

Apportionment: If the premises do not 
sell for more than enough to pay for the 
prior mortgage or other lien, the account
ing or distribution of proceeds of sale is not 
required, and the entire proceeds are to be 
applied to the prior lien: German Bank v. 
Schloth, 59-316; Miller v. Seal, 71-392. 

Were it not for the provision giving the 
mechanic's lien priority as to the improve
ment, and providing for an apportionment 
of the proceeds, where the court does not 
deem it expedient to allow the removal of 
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the building or improvement, a prior mort
gage would prevail in all cases against a 
subsequent mechanic's lien for buildings or 
improvements, which become a part of the 
realty, under the plain language of the 
statute. The same rule applies alike to im
provements, betterments or additions to 
buildings, and to new and independent 
structures, and if the amount for which the 
property sells does not exceed the amount 
of the lien of the prior mortgage, no appor
tionment between the mortgagee and the 
holder of a mechanic's lien is required: 
Curtis v. Broadwell, 66-662. 

In a case where the statute provided for 
enforcement of the mechanic's lien as a su
perior claim on the improvement as against 
a prior mortgage upon the land only by re
moval of the improvement, held, that it was 
error to decree the sale of the property as 
an entirety and the apportionment of the 
proceeds: First Nat. Bank v. Elmore, 52-541. 

Whore additions or betterments are 
made the law is designed to enable the la
borer or material furnisher to secure the 

advantage of the added value but not to re
quire that the sale of the property shall be 
with the view of satisfying all liens in the 
order of their priority; and if sale under the 
mechanic's lien foreclosure is ordered to be 
made subject to the lien of the prior mort
gage the decree will not be open to the ob
jection that it does not provide for an ap
portionment: Eagle Iron Works v. Bes Moines 
Suburban B. Co., 70 N. W., 193. 

An order for the removal of a building 
separate from the real estate and from the 
mortgage thereon is to be made only in the 
discretion of the court and where there was 
a finding of equities requiring such order 
and where the mortgage which preceded 
the erection of the building was embraced 
not alone on the value of the property with
out a building but on the agreement of the 
other to erect such building which should 
constitute an additional security to the 
mortgagee under his mortgage, held, that 
the case was not one for ordering a sep
arate sale of the building under the lien: 
Kiene v. Hodge, 90-212. 

SEC. 3096. Definition of " owner." Every person for whose use or 
benefit any building, erection or other improvement is made, having the 
capacity to contract, including guardians, shall be included in the word 
".owner" as used in this chapter. [16 G. A., ch. 100, § 10; C.73, § 2144; 
R., §1866; C.'51, §982.] 

A party in possession under contract of 
purchase, or a bond for a deed, is an " owner ' ' 
as here contemplated: Monroe v. West, 12-
119; Stockwell v. Carpenter, 27-119. 

One is an owner who has possession with 

SEC. 3097. Definition of "subcontractor." All persons furnishing 
materials or doing work provided for in this chapter shall be considered 
subcontractors, except such as have contracts therefor directly with the 
owner, his agent or trustee. [16 G. A., ch. 100, § 11; C.73, § 2146; R., § 
1871.] 

right to construct an improvement under a 
contract of purchase: Jameson v. Oile, 67 N. 
W., 396. 

In general, see notes to § 3089. 

in such cases are the same as though the sub
contractor had contracted directly with the 
owner: Utter v. Crane, 37-631. 

In general, see notes to \ 3093. 

A laborer employed by a subcontractor, 
when the latter has been paid in full by the 
conti'actor, cannot enforce a lien against the 
owner, although such owner be still indebted 
to the contractor. The rights of the parties 

SEC. 3098. Action to enforce lien. Any person having filed a claim 
for a lien by virtue of this chapter may at once bring an action to enforce 
the same, or upon any bond given in lieu thereof, in the district or superior 
court of the county wherein the property is situated. [16 G. A., ch. 100, § 
12; 15 G. A., ch. 44; C. 73, § 2142; R., § 1856.] 

Foreclosure; petition: A mechanic's lien 
should not be decreed where the pleadings 
contain no averment that plaintiff furnished 
material or performed work for or upon the 
improvement, or that anything is due: Rob
erts v. Campbell, 59-675. 

In an action in equity to enforce a me
chanic's lien the court may render judgment 
on the account even though it does not find 
that the plaintiff is entitled to an equitable 
remedy: Oreen Bay Lumber Co. v. Miller, 62 
N. W., 742. 

Redemption: A party who is entitled to 
a lien at the time of the foreclosure of a 
previous lien, and is not made party to such 
foreclosure, may maintain an equitable ac
tion to redeem from such prior lien; and 

this is true although the claim for a lien be 
not filed before the bringing of the action to 
foreclose the prior lien. So held where the 
action to foreclose was brought within the 
ninety days in which the mechanic might 
have filed his lien, and his lien was after
ward filed within the ninety days: Jones v. 
Hartsock, 42-147. 

Joinder of actions: It is improper in an 
action on a promissory note to allow an 
amendment joining therewith an action to 
foreclose a mechanic's lien, and in such case 
plaintiff may be required to elect on which 
cause of action he will proceed, or on his 
failure to do so the amendment may be 
stricken from the files: Stoeeizer v. Harwick, 
67-488. 
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Parties: Whore the owner of property 
on which there is a mechanic's lien conveys 
it, taking a mortgage to secure the purchase 
money, and dies, his administrator and not 
the heir is the proper party defendant to a 
proceeding to enforce the lien. Where suit 
was brought to enforce a mechanic's lien 
against property which had been conveyed 
by the owner subject to the lien, and a mort
gage was taken for the purchase money, the 
administrator of the grantor being party de
fendant, held, that judgment in that action 
would estop such administrator from selling 
the property under a judgment of fore
closure of the junior mortgage, he having 
failed to assert the rights of a mortgagee in 
the action enforcing the mechanic's lien: 
Shields v. Keys, 24-298. 

The owner of the property is a necessary 
party to an action to foreclose a mechanic's 
lien: Keller v. Tracy, 11-530. 

The principal contractor is a necessary 
defendant in an action by subcontractor 
against owner: Vreeland v. Ellsworth, 71-347. 

In an action to foreclose a mechanic's 
lien against the mains, etc., of a water com
pany the city is a necessary party: Harrison, 
etc.,' Iron Co. v. Council Bluffs Water Works 
Co., 25 Fed., 170. 

Where, as in the above case, the contract 
was made with a construction company, and 
assigned to the water company, held, that 
the construction company was not a neces
sary party: Ibid. 

Where the holder of a lien prior to the 
mechanic's lien was made a party to the 
foreclosure thereof, held, that plaintiff should 
have been required to pay off such prior lien 
free from costs before proceeding with the 
sale of the property, and in the event of fail
ure to pay within a time to be named the 
lien should have been declared barred: 
Millard v. West, 50-616. 

Time for bringing action: Under a stat
ute requiring that action to enforce a me
chanic's lien be brought by the person claim
ing it within thirty days after service upon 
him of notice by owner or contractor requir-

attempt to commence action within the thirty 
days was made, but the steps taken were not 
sufficient by reason of defect in the notice of 
the action, another notice served after the 
expiration of the thirty days, to which de
fendant appeared, would not constitute a 
compliance with the statutory requirement, 
and a lien could not be established in such 
action: Jones, etc., Lumber Co., v.Bogys, 63-
589. 

Change of statute: Where the statute as 
to the mode of enforcing mechanics' liens 
was changed, held, that liens arising prior to-
the change should be enforced in accordance 
with the previous statute: Brodt v. Iiohkar, 
48-36; Conrad v. Starr, 50-470. 

Evidence: Where, in the statement and 
affidavit filed for the purpose of preserving a 
mechanic's lien, it was alleged that the build
ings upon which the labor was performed 
were situated on certain described lands, 
and that the person against whom the lien 
was claimed owned said lands, and in an ac
tion to foreclose such lien such allegations 
were denied, introduction in evidence of the 
statement and affidavit without proof that 
the buildings therein referred to were situ
ated on the land described, or that defendant 
owned such land, held not sufficient to en
title plaintiff to foreclosure of his lien: Hut-
ton v. Maines, 68-650. 

Evidence in a particular case, held suffi
cient to identify the property on which the 
lien was claimed as that upon which the 
work for which the lien was claimed was 
performed: Pease v. Thompson, 67-70. 

An appeal from the judgment establish
ing a mechanic's lien and the filing of a 
supersedeas bond do not destroy or impair 
the lien: Julien Gas-light Co. v. Hurley, 11-
520. 

Limitation of action: A failure to en
force the mechanic's lien until it is barred 
by the statute of limitations will not defeat 
the right of the lien holder upon the debt 
which he has against any person bound 
therefor: Black v. Howell, 56-630. 

As to time for bringing action, see \ 3447, 
\ 4, and notes. ing him to so proceed, held, that where an 

SEC. 3099. Demand for bringing suit—assignment. Upon the 
written demand of the owner, his agent or contractor, served on the person 
claiming the lien, requiring him to commence action to enforce such lien, 
such action shall be commenced within thirty days thereafter, or the lien 
shall be forfeited, and all benefits derived therefrom. Mechanics' liens are 
assignable, and shall follow the assignment of the debt for which they are 
claimed. [16 G. A., ch. 100, § 13; 15 G. A., ch. 44.] 

Where an attempt to commence action 
within the thirty days was made, but the no
tice served was void because not stating the 
term at which defendant was required to ap
pear, held, that another notice served after 
the expiration of the thirty days, to which 
defendant appeared, would not constitute a 
compliance with this section, and a lien could 
not be established in such action: Jones, etc., 
Lumber Co. v. Boggs, 63-589. 

Before the enactment of the statutory pro
vision that the lien shall be transferable and 
assignable, it was held that the assignment 
of the debt alone would not operate to trans
fer the lien: First Nat. Bank v. Bay, 52-680. 

Under the statutory provision making t h e 
lien assignable, it was held that the mere as
signment by a subcontractor of an order for 
one installment of his claim before the com
pletion of his main contract did not carry 
with it the right to a lien for such portion: 
Merchant v.OltumtoaWater Power Co., 54-451. 

Under a statute declaring that the lien is 
assignable and shall follow the assignment 
of the debt, held, that it is the lien which is 
assignable and follows the debt, and not the 
mere right to a lien which the mechanic ha* 
not yet availed himself of by filing a claim 
therefor as required by statute: Brown c 
Smith, 55-31: Langan v. Sankey. 55-52. 
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The drawing of a draft by the holder of a cepted by the drawee, does not constitute an 
mechanic's lien, upon a person lawfully assignment to such third person of the lien: 
bound for the payment of the lien, which First Nat. Bank v. Day, 64-118. 
•draft is transferred to a third person and ac-

SEC. 3100. Filing of statements. The clerk of the court shall indorse 
upon every account or statement filed in his office the date and hour of its 
filing, and make an abstract thereof in a book kept for that purpose and 
properly indexed, containing the date and hour of its filing, the name of 
the person filing the same, the amount of the lien, the name of the person 
against whom it is filed, and a description of the property to be charged 
therewith. [16 G. A., ch. 100, § 14; 0.73, § 2138; R., § 1852.] 

Under the provisions of Revision, \ 1852, the property against which the lien was 
similar to this section, held, that the require- claimed. Therefoi-e, held, that where the 
ment that the clerk's abstract shall contain person against whom the claim existed was 
the name of the person against whose prop- dead, the claim for a lien was properly filed 
«rty the lien was filed really amounts to no as against the administrator of his estate, 
more than that it shall contain the name of without naming the heirs, who were owners 
the person against whom the account was of the property against which it was sought 
filed and the claim for lien was made, and to establish the lien: Welch v. McGraff, 59-
that it did not require, by inference, the 519. 
claim should state the name of the owner of 

SEC. 3101. Acknowledgment of satisfaction. Whenever a lien has 
been claimed by filing a statement therefor in the clerk's office, and is 
afterwards paid, the claimant shall acknowledge satisfaction thereof upon 
the proper book in such office, or otherwise in writing, and, if he neglects 
to do so for thirty days after demand in writing, he shall forfeit and pay 
twenty-five dollars to the owner or contractor, and be liable to any person 
injured to the extent of his injury. [16 G. A., ch. 100, § 15; C. 73, § 2145; 
R., §§ 1867-9.] 

S E C 3102. Public buildings or bridges—claim of subcontractor. 
Every mechanic, laborer or other person who, as subcontractor, shall per
form labor upon or furnish materials for the construction of any public 
building, bridge or other improvement not belonging to the state, shall 
have a claim against the public corporation constructing such building, 
bridge or improvement for the value of such services and material, not in 
excess of the contract price to be paid for such building, bridge or improve
ment, nor shall such corporation be required to pay any such claim before 
or in any different manner from that provided in the principal contract. 
Such claim shall be made by filing with the public officer through whom 
the payment is to be made an itemized sworn statement of the demand, 
^within thirty days after the performance of the last labor or the furnishing 
of the last of the material, and such claims shall have priority in the order 
in which they are filed. [20 G. A., ch. 179, §§ 1, 2.] 

Aside from these provisions there is no sworn statement of his demand, but the fact 
proceeding authorized for subjecting the that he claims a lien which by statute he is 
indebtedness of the county to the contractor not entitled to does not nullify his proceed-
to the claim of the subcontractor or laborer ing: Ibid. 
for work done upon a county building or Sureties on a contractor's bond are not 
bridge under the contract. There is no liable for claims against the contractor on 
mechanic's lien in such case: JBreneman v. account of materials furnished for which the 
Harvey, 70-479. material men have no lien against the build-

A statement filed after the expiration of ing: Hunt v. King, 66 N.W., 71. 
thirty days will not entitle the party filing This section requires that the itemized 
it to any lien under this section: Ibid. statement must be one which shows on its 

If the corporation pays its contractor in face that it is a sworn statement: McOillivray 
accordance with the terms of the contract it v. District Tp, 65 N.W., 974. 
will not become liable by virtue of the pro- A prior statute (15 G. A., ch. 23) intended 
visions of this section except for the amount to give a lien on buildings erected by a mu-
which becomes due to the contractor and nicipal corporation in excess of its constitu-
which is not thus paid: Epeneter v. Montgomery tional limit of indebtedness in behalf of the 
County, 67 N.W., 93. contractor was held unconstitutional: Mosher 

The claimant must file an itemized and v. Independent Dist., 44-122. 

SEC. 3103. Adjudication of claims. Any party in interest may cause 
•an adjudication of the amount, priority and mode and time of payment of 
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such claim, by an equitable action in the district court of the proper county. 
In such action the court may assess a reasonable attorney's fee against the 
party failing, in favor of such corporation. [Same, § 3.] 

SEC. 3104. Release of claim. The contractor may at any time release 
such claim by filing with the treasurer of such corporation a bond for the 
benefit of such claimant, in sufficient penalty and with sureties to be approved 
by such treasurer, conditioned for the payment of any sum which may be 
found due such claimant. Such contractor may prevent the filing of such 
claims by filing in like manner a bond conditioned for the payment of 
persons who may be entitled to file such claims, and actions may be brought 
on any such bond by any claimant within one year after his cause of action 
accrues, and judgment shall be rendered on said bond for the amount due 
such claimant. [Same, § 4.] 

The bond herein contemplated will not Where a suit on the bond was brought in 
be invalid because executed to the parties the federal court within one year, but by 
interested instead oí to the public corpora- reason of insufficient averments of citizen-
tion, or because it does not specify a penal ship a judgment was reversed on appeal and 
sum, when its terms are such as to cover the the case remanded for dismissal, but proper 
claims to be secured: Carnegie v. Hulbert, 70 averments of citizenship were then made by 
Fed., 209. amendment, held, that such amendment did 

Such a bond even though not good under not constitute the bringing of a new action 
the provisions of the statute may be good as and that the proceeding was not barred: 
a common law bond: Ibid. Ibid. 

SEC. 3105. Liens of miners . Every laborer or miner who shall per
form labor in opening, developing or operating any coal mine shall have a 
lien upon all the property of the person, firm or corporation owning or oper
ating such mine, and used in the construction or operation thereof, includ
ing real estate and personal property, for the value of such labor, to the 
full amount thereof, to be secured and enforced as mechanics' liens are. [23 
G. A., ch. 47.] 

CHAPTER 9. 

OF LIMITED PARTNERSHIP. 

SECTION 3106. Authorized. A limited partnership may be formed 
by two or more persons for the transaction of business in the state. It may 
consist of one or more persons to be known as the general partners, and a 
like number as special partners, which latter shall contribute a specific sum 
as capital, and shall not be liable for the debts of the firm beyond the 
amount so contributed; the former alone to transact its business, have 
power to bind it by contract, and be liable for its debts. [C'73, §§ 2147-9; 
R., §§ 1874-6.] 

SEC. 3107. Certificate. The persons forming such partnership shall 
make and sign a certificate, which shall contain: 

1. The firm name under which such partnership is to be conducted; 
2. The general nature of the business to be transacted; 
3. The names of the general and special partners interested therein, 

specifically stating which are general and which special, with the residence 
of each; 

4. The amount of capital which each special partner has contributed; 
5. The time at which the partnership is to commence and when it will 

terminate. [C'73, § 2150; R., § 1877.] 
SEC. 3108. Recording. It shall be acknowledged by the several part

ners before some officer authorized to take acknowledgments of deeds, and 
filed in the office of the clerk of the district court of the county in which its 
principal place of business is situated, who shall record the same in a book 
kept for that purpose. If the partnership has places of business in different 
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counties, a transcript of the certificate and acknowledgment thereof, certi
fied by the clerk in whose office it is filed, shall be filed and recorded in the 
office of the clerk of the district court of every such county. At the time 
of filing the certificate, an affidavit of one or more of the general partners 
shall be attached thereto, showing that the sum specified in the certificate 
as having been contributed by each of the special partners has been actually 
paid in cash, and if any false statement be made in such certificate or affi
davit, all the persons interested therein shall be liable for all the contracts 
thereof. [C. 73, §§ 2151-4; R., §§ 1878-81.] 

SEC. 3109. Publication. Upon filing the certificate and affidavit, a 
notice containing all the facts set out in the certificate shall be published for 
six weeks in two newspapers in the senatorial district in which the business 
is to be conducted, to be designated by the clerk of the court of the county 
in which such certificate is filed, proof of which publication may be made 
by the publishers in the same manner as original notices in ordinary actions, 
and filed with said clerk, which, when thus made, shall be presumptive evi
dence of the facts therein contained. If the required publication is not 
made, the partnership shall be general. [19 G. A.,ch. 8; C. 73, §§2155-6; 
R., §§ 1882-3.] 

SEC. 3110. Renewals. Every renewal of such partnership beyond the 
time originally fixed shall be certified, acknowledged and recorded, and an 
affidavit of a general partner be made and filed, and notice be given, in the 
manner herein required for its original formation, and every such partner
ship which shall be otherwise renewed or continued shall be a general one. 
[C.73, §2157; R., §1884.] 

SEC. 3111. Alterat ions. Any alteration made in the name of the part
ners, the nature of the business, the capital, shares, or any other matter 
specified in the certificate, shall work a dissolution of the partnership, and 
if the business shall thereafter be carried on it shall be a general partner
ship, according to the provisions of the last preceding section. [C.73, § 
2158; R., § 1885.] 

SEC. 3112. Firm name. The business of the partnership shall be con
ducted under a firm name, in which the names of the general partners only 
shall appear, without the addition of the word "company " or other general 
term, and if the name of any special partner is used therein with his privity, 
he shall be a general partner. [C.73, § 2159; R., § 1886.] 

SEC. 3113. Actions. Actions in relation to the business of the partner
ship may be brought and conducted by and against the general partners in 
the same manner as if there were no special partners. [C.73, § 2160; R., 
§ 1887.] 

SEC. 3114. Capital not withdrawn. No part of the sum which any 
special partner shall have contributed to the capital shall be withdrawn by 
him, or paid or transferred to him in the shape of dividends, profits or other
wise, during the continuance of the partnership, but he may take lawful 
interest thereon if the payment thereof shall not reduce the original amount 
of such capital, and if, after the payment of such interest, any profits shall 
remain to be divided, he may also receive his portion thereof. If, after the 
payment of interest or profits, it is found that the capital has been reduced, 
the partner receiving the same shall immediately restore the amount neces
sary to make good his share of the capital, with interest. [C.73, §§ 2161-2; 
R., §§ 1888-9.] 

SEC. 3116. Special partners—powers. A special partner may, from 
time to time, examine into the state of the partnership concerns, and advise 
as to its management, but shall not transact any business on account of the 
partnership, nor be employed for that purpose in any capacity. If he shall 
interfere, contrary to these provisions, he shall be a general partner. [C. 
73, § 2163; R., § 1890.] 

SEC. 3116. Accounting—penalty. The general partners shall be liable 
to account to each other and to the special partners, and, if guilty of fraud 
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in the affairs of a partnership, shall be liable to the party injured, and be 
guilty of a misdemeanor. [0.73, §§ 2164-5; R., §§ 1891-2.] 

SEC. 3117. Assignment. Every sale, assignment or transfer of any 
of the property or effects of such partnership, made when insolvent or in 
contemplation of insolvency, or after or in contemplation of the insolvency 
of any pai'tner, with the intent of giving a preference to any creditor of such 
partnership or insolvent partner over other creditors of such partnership, 
and every judgment confessed, lien created or security given by such part
nership under like circumstances and with like intent, shall be void as 
against the creditors of such partnership. [C.73, § 2166; R., § 1893.] 

SEC. 3118. Preferences void. Every such sale, assignment or trans
fer of any of the property or effects of a general or special partner, when 
insolvent or in contemplation of insolvency, or after, or in contemplation of, 
the insolvency of the partnership, with the intent of giving to any creditor 
of his own or of the partnership a preference over creditors of the partner
ship, and every judgment confessed, lien created or security given by any 
such partner, under like circumstances and with like intent, shall be void 
as against the creditors of the partnership. [0.73, § 2167; R., § 1894.] 

SEC. 3119. Liability of special partners. Every special partner who 
shall violate any provision of the two preceding sections, or who shall con
cur in or assent to any such violation by the partnership, or by an individual 
partner, shall be liable as a general partner. [C. 73, § 2168; R., § 1895.] 

SEC. 3120. Insolvency. In case of the insolvency of the partnership, 
no special partner shall, under any circumstances, be allowed to claim as a 
creditor until the debts of all the other creditors of the partnership shall be 
satisfied. [C. 73, § 2169; R., § 1896.] 

SEC. 3121. Dissolution. No dissolution of such partnership by the acts 
of the parties shall take place previous to the time specified in the certificate 
of its formation, or in the certificate of its renewal, until a notice thereof 
shall have been filed and recorded in the office of the clerk of the district 
court in which the original certificate was recorded, and published once in 
every week for four weeks in a newspaper printed in each of the counties 
where the partnership has places of business. [C.73, § 2170; R., § 1897.] 

CHAPTER 10. 

OF WAREHOUSEMEN, CARRIERS, HOTELKEEPERS, LIVERY STABLE KEEPERS 
AND HERDERS. 

SECTION 3122. Elevator or warehouse certificates. All persons, 
firms or corporations engaged in owning or dealing in grains, seeds or other 
farm products; the slaughtering of cattle, sheep and hogs, and dealing in 
the various products therefrom; the buying or selling of butter, eggs, cheese, 
dressed poultry or other commodities; who own or control the buildings 
wherein any such business is conducted, or such commodities stored, may issue 
elevator or warehouse certificates for any of such commodities actually on 
hand and in store, the property of the person, firm or corporation issuing 
such certificate, and may by such method sell, assign, transfer, pledge or 
incumber such commodity to the amount described in such certificate. Such 
certificates shall contain the name and address of the person, firm or corpo
ration issuing them, and the name and address of the party to whom issued, 
the location of the elevator, warehouse, building or other place where the 
commodity therein described is stored, the date of the issuance of such cer
tificate, the quantity of each commodity therein mentioned, the brands or 
marks of identification thereon, if any, and be signed by the person or firm 
issuing the same, unless issued by a corporation, in which case they shall 
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be signed by such, corporation by its secretary or business manager, if it has 
such, manager other than its secretary. [25 G. A., ch. 48; 24 G. A., ch. 44, 
§ 1; 21 G. A., ch. 165, § 1.] 

SEC. 3123. Declaration. Before any such person, firm or corporation 
is authorized to issue such elevator or warehouse certificates, he or it must 
file in the office of the recorder of deeds, in the county where any such elevator, 
warehouse or other building is situated, a written declaration, giving the 
name and place of residence or location of such person, firm or corporation, 
that he or it designs keeping or controlling an elevator, warehouse, crib or 
other place for the sale and storage of commodities mentioned in the pre
ceding section, an accurate description of the elevator, warehouse, crib or 
other building to be kept or controlled, and where the same is or is to be 
located, the name or names of any person, other than the one making such 
declaration, who has any interest in such elevator, warehouse or other build
ing, or in the land on which it is situated, such declaration to be signed and 
acknowledged by the party making the same before some officer authorized 
to take acknowledgments of instruments, and recorded in the chattel mort
gage record, the party making such declaration to be treated as the vendor in 
indexing such declaration, and the publicas vendee. [21G. A., ch. 165, § 1.] 

SEC. 8124. Effect of certificate—assignment. Each certificate issued 
by any person, firm or corporation shall have printed on the back thereof 
a statement that the party issuing it has complied with the requirements of 
the preceding section, giving the book, page and name of the county where 
the record of such declaration may be found; and, when such certificate is 
so issued and delivered, it shall have the effect of transferring to the holder 
thereof the title to the commodities therein described or enumerated, and 
shall be assignable by written indorsement thereon, signed by the lawful 
holder thereof, which shall transfer the title of commodities therein enu
merated, and be presumptive evidence of ownership in such holder. No 
record or other notice shall be necessary to protect the rights of the holder 
of the certificate as against subsequent purchasers of the property. [24 G. 
A., ch. 44, §§ 1, 4; 21 G. A., ch. 165, § 2.] 

SEC. 3125. Registrat ion of certificates and. transfers. All certificates 
given under the provisions of this chapter shall be registered by the party 
issuing them in a book kept for that purpose, showing the date thereof, the 
number of each, the name of the party to whom issued, the quantities and 
kinds of commodities enumerated therein, and the brands or other dis
tinguishing marks thereon, if any, which book shall be open to the inspec
tion of any person holding any of the certificates that may be outstanding 
and in force, or his agent or attorney; and when any commodity enumerated 
in any such certificate is delivered to the holder thereof, or it in any other 
manner becomes inoperative, the fact and date of such delivery or other 
termination of such liability shall be entered in such register, in connection 
with the original entry of the issuance thereof. [24 G. A., ch. 44, § 2; 21 
G. A., ch. 165, § 3.] 

SEC. 3126. P rope r ty subject to certificate. No person, firm or cor
poration shall issue any elevator or warehouse certificate for any of the 
commodities enumerated in this chapter unless such property is actually in 
the elevator or warehouse or other building mentioned therein as being the 
place where such commodity is stored, and it shall remain there until other
wise ordered by the lawful holder of such certificate, subject to the condi
tions of the contract between the warehouseman and the person to whom 
such certificate was issued, or his assignee, as to the time of its remaining 
in store; and no second certificate shall be issued for the same property or 
any part thereof while the first is outstanding and in force, nor shall any 
such commodities be by the warehouseman sold, incumbered, shipped, trans
ferred or removed from the elevator, warehouse or other building where the 
same was stored at the time such certificate was issued, without the written 
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consent of the holder thereof. [24 G. A., ch. 44, § 5; 21 G. A., ch. 165, § 4; C. 
73, §§ 2172-4.] 

Under similar provisions, held, that a Whether a warehouse receipt will be 
warehouse receipt for grain, issued merely valid if the intention in executing it is to. 
as collateral security for a loan of money, create a mere lien, quœre: Lcnoe v. Young, 59-
was in contravention of the statute and in- 364. 
valid: Sexton v. Graham, 53-181. 

SEC. 3127. Damages. Any one injured by the violation of any of the 
provisions of this chapter may recover his actual damages sustained on 
account thereof, and if, wilfully done, in addition thereto, exemplary dam
ages in any sum not exceeding double the actual damages, which actual 
damages shall be found and returned by special verdict. [24 G. A., ch. 44, 
§6;C.'73, §2176.] 

SEC. 3128, Penalties. Any person who shall wilfully alter or destroy 
any register of certificates provided for in this chapter, or issue any receipt 
or certificate without entering and preserving in such book the registered 
memorandum; or who shall knowingly issue any certificate herein provided 
for when the commodity or commodities therein enumerated are not in fact 
in the building or buildings it is certified they are in; or shall, with intent 
to defraud, issue a second or other certificate for any such commodity, for 
which, or for any part of which, a former valid certificate is outstanding 
and in force; or shall, while any valid certificate for any part of the com
modities mentioned in this chapter is outstanding and in force, sell, incum
ber, ship, transfer, or remove from the elevator, warehouse or building 
where the same is stored, any such certified property, or knowingly permit 
the same to be done, without the written consent of the holder of such cer
tificate; or if any person knowingly receives any such property or helps to-
remove the same,—he shall, upon conviction, be punished by fine not exceed
ing ten thousand dollars, or by imprisonment in the penitentiary not exceed
ing five years. [24 G. A., ch. 44, §§ 2, 3, 5; 21 G. A., ch. 165, §§ 3-5; d '73 , 
§ 2175.] 

Where a depositor received only scale taking an assignment of the depositor'» 
tickets showing the amount of grain weighed, claim would be subject to the warehouse-
but did not receive any warehouse re- man's right to set off against the depositor's-
ceipt, and the warehouseman shipped away claim an indebtedness due from such de-
the grain deposited until there was no grain positor, which he could not have done if re-
remaining to answer for the claim of the de- ceipts had been issued and transferred: 
positor, lield, that such scale tickets were Cathcart v. Siww, 64-584. 
not warehouse receipts, and that a person 

SEC. 3129. Certificate as evidence—lien. All warehouse certificates 
or other evidences of the deposit of property, issued by any warehouseman, 
wharfinger or other person engaged in storing property for others, shall 
be in the hands of the holder thereof presumptive evidence that the title to 
the property therein described is in the holder of such instrument. Such 
property shall remain in store until otherwise ordered by the holder of such 
certificate or other evidence of deposit, and shall not be removed by such 
warehouseman, or knowingly suffered to pass from his control, without the 
written consent of the depositor or his assignee, and shall be subject to all 
just charges for storage thereof; and such warehouseman or other deposi
tary shall have a lien thereon for such charges, and may retain possession 
thereof until they are paid. [C. '73, §§ 2171, 2173.] 

A warehouse receipt which expresses a intention of the parties was that the trans-
contract of bailment cannot be varied by action should be regarded as a sale: Marks 
parol evidence of a custom or usage or under- v. Cass County Mill, etc., Co., 43-146; Sexton v. 
standing for the purpose of showing that the Graham, 53-181. 

SEC. 3130. Unclaimed, property—lien for charges. Property trans
ported by, or stored or left with, any forwarding and commission merchant, 
express company, carrier or bailee for hire shall be subject to a lien for the 
lawful charges thereon for the transportation and storage thereof, or charges, 
and services thereon or in connection therewith; and if any such property 
shall remain in the possession, unclaimed, of any of the persons named 
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in this section for three months, with the just charges thereon due and 
unpaid, such person shall first give notice of the amount of the charges 
thereon to the owner or consignee thereof, if his whereabouts is known, if 
not, he shall go before the nearest justice of the peace and make an affidavit, 
stating the time and place where such property was received, the marks or 
brands by which the same is designated, if any, and, if not, then such other 
description as may best answer the purpose of indicating what the property is, 
and the probable value of the same, and to whom consigned, also the charges 
paid thereon, accompanied by the original receipt for such charges and by 
the bill of lading, also any other charges due and unpaid, and whether the 
whereabouts of the owner or consignee is known to the affiant, and whether 
such notice was first given to him as herein provided; which affidavit shall 
be filed by the justice for the inspection of any one interested therein, and 
an entry made in the estray book of the substance of the affidavit, and 
a statement when, where and by whom made. [26 G. A., ch. 107; C 7 3 , §§ 
2177-8.] 

As to lien of livery-stable keepers, see ? 3137. 

SEC. 3131. Sale—notice. If the property remains unclaimed and the 
«harges unpaid, the person in possession, if the probable value does not 
exceed one hundred dollars, shall advertise the same for fourteen days, by 
posting notices in five of the most public places in the city or locality where 
said property is held, giving such description as will indicate what is to be 
sold; if the goods exceed the probable value of one hundred dollars, the 
length of notice shall be four weeks, and there shall be a publication 
thereof for the same length of time in some newspaper of general circula
tion in the locality where the property is held, if there be one, and, if not, 
then in the next nearest newspaper published in that neighborhood, at the 
end of which period, if the property is still unclaimed or charges unpaid, 
it may be sold by him at public auction, between the hours of ten o 'clock 
a. m. and four o'clock p. m., for the highest price the same will bring, 
which sale may be continued from day to day, by public announcement to 
that effect at the time of the adjournment, until all the property is sold; and 
from the proceeds thereof all charges, costs and expenses of the sale shall 
be paid, which sale shall be conducted after the manner of sheriffs' sales, 
and like costs taxed for like services. [C. 73, § 2179.] 

SEC. 3132. Perishable property. Fruit, fresh fish, oysters, game and 
•other perishable property thus held shall be retained twenty-four hours, 
and, if not claimed within that time and charges paid, after the proper affi
davit is made as required by the second preceding section, may be sold 
either at public or private sale, in the discretion of the party holding the 
same, for the highest price that the same will bring, and the proceeds of 
the sale disposed of as provided in the last preceding section. In either 
•case, if the owner or consignee of said unclaimed property resides in the 
same city, town or locality in which the same is held, and is known to the 
agent or party having the same in charge, then personal notice shall be 
given to him in writing that the goods are held subject to his order on pay
ment of charges, and that, unless he pays the same and removes the property, 
it will be sold as provided by law. [C. 73, § 2180.] 

SEC. 3133. Disposition of proceeds. After the charges on the prop
erty and the costs of sale have been taken out of the proceeds, the seller 
shall deposit the excess with the county treasurer of the county where the 
goods were sold, subject to the order of the owner, take a receipt therefor, 
and deposit the same with the county auditor. At the same time he shall 
also file a verified schedule of the property with the treasurer, giving the 
name of the consignee or owner, if known, of each piece of property sold, 
the sum realized from the sale of each separate package, describing the 
same, together with a copy of the advertisement hereinbefore provided for, 
.and a full statement of the receipts of the sale, and the amount disbursed 
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to pay charges and expenses of sale, which shall all be filed and preserved 
in the treasurer's office for the inspection of any one interested in the same. 
[C.'73,§2181.] 

SEC. 3134. Duty of treasurer—refunding to owner. If the money 
remains in the hands of the treasurer unclaimed, he shall place the same 
to the credit of the county in his next settlement, and if it so remains 
unclaimed for one year, it shall be paid to the school fund; but any claim
ant therefor may at any time within ten years appear before the board of 
supervisors and establish his right to the same by competent legal evidence, 
in which case the original sum deposited shall be paid him out of the county 
treasury. [C. '73, § 2182.] 

SEC. 3135. Common carriers—liability for baggage. Omnibus and 
transfer companies or other common carriers, and their agents, shall be 
liable for damages occasioned to baggage or other property belonging to 
travelers through careless or negligent handling while in the possession of 
said companies or carriers, and, in addition to the damages, the plaintiff 
shall be entitled to an allowance of not less than five dollars for every day's 
detention caused thereby, or by action brought to recover the same. [0. '73, 
§ 2183.] 

This section gives a remedy for damages the same, nor for detention of the traveler 
tobaggage, and for detention caused thereby, unless it be on account of damages done to 
I t does not authorize a recovery on account baggage: Anderson v. Toledo, W. œW. S. Co., 
of detention of baggage or failure to deliver 32-86. 

SEC. 3136. Cannot limit liability. No contract, receipt, rule or regu
lation shall exempt any corporation or person engaged in transporting per
sons for hire from the liability of a common carrier, or carrier of passengers, 
•which would exist had no contract, receipt, rule or regulation been made. 
£0.78, § 2184.] 

See, also, \ 2074, applicable to railway companies. 

SEC. 3137. Liens of l ivery stable keepers, etc. Livery and feed 
stable keepers, herders, feeders and keepers of stock for hire shall have a 
lien on all stock and property coming into their hands, as such, for their 
charges and the expense of keeping, when received from the owner or any 
other person, subject to all prior liens of record. Any claimant of the 
property may release the lien by tendering the party in possession a bond, 
in a penal sum of three times the amount for which the lien is claimed, 
signed by two sureties, residents of the county, who shall justify as is 
required in other cases, and conditioned to pay any judgment the lien-holder 
may obtain for such charges. If such charges and expenses are not sooner 
paid, the lien-holder may sell said property at public auction, after giving 
to the owner or claimant ten days' notice in writing of the time and place of 
such sale, if found within the county, and also by posting written notices 
thereof in three public places in the township where said stock was kept or 
let. And out of the proceeds of such sale he shall pay all of said charges 
and expenses of keeping said stock, together with the costs and expenses 
of said sale, and the balance, if any, shall be paid to the owner or claimant 
of said property. [18 G. A., ch. 25.] 

In the absence of statutory provision, a This statute is not enacted for the benefit 
livery-stable keeper has no lien for the care of creditors who furnish pasturage and feed 
.and feeding of horses left with him, and no without having possession and control of the 
.such lien is given by ? 3130, which confers a stock pastured and fed. It is dependent on 
lien upon personal property left with a de- the right of possession: Wright v. Waddell, 89-
positary for the just and lawful charges 350. 
thereon: McDonald v. Bennett, 45-456. Where services in keeping a horse at a 

One who keeps and trains a horse under livery-stable commenced before the enact-
a contract with the owner has a lien at com- ment of these provisions, and continued 
mon law for the labor, skill and expense afterward, held, that there being no express 
bestowed and which has enhanced the value contract, the livery-stable keeper might as-
of the horse: Scott v. Mercer, 67 N. W., 108. sert his lien for charges after the statute 
And see same question discussed in Bray v. took effect, but not for charges previously 
WibP, 82-581. incurred: Munson v. Porter, 63-453. 

71 
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If, under any circumstances, the lien quently revived by agreement for the pur-
should be deemed forfeited by the assertion pose of defeating the claims of another 
of a claim for a lien for too large an amount, person to the property: Sliétthammer v. Jones, 
the assertion should be clear and distinct, 87-520. 
and operate to interfere in the present with By \ 3059 a person who makes a tender of 
a claimed right on the part of the owner: animals which it is his duty to deliver, has 
Ibid. a lien thereon for the expense of keeping 

Where the animal is surrendered to the them without regard to this section: Hoitz v. 
bailor the bailee's lien cannot be subse- Peterson, 62 N. W., 19. 

SEC. 3138. Hotel and. innkeepers—liability—lien. Keepers of 
hotels, inns and eating houses, who shall provide and keep therein a good 
and sufficient vault or safe for the deposit of money, jewels and other valu
ables, and shall provide a safe and commodious place for the baggage, clothing 
and other property belonging to their guests and patrons, and keep posted 
up in a conspicuous place in the office or other public room, and. in the 
guests' apartments therein, printed notices, stating that such places for 
safe deposit are provided for the use and accommodation of the inmates 
thereof, shall not be liable for the loss of any money, jewels, valuables, bag
gage or other property not deposited with them, unless such loss shall occur 
through the fault or negligence of such landlord or keeper, or his agent, 
servant or employe, but nothing herein contained shall apply to such reason
able amount of money, nor to such jewels, baggage, valuables or other 
pi'operty as is usual, fit and proper for any such guests to have and retain 
in their apartments or about their persons. Hotel, inn or eating house 
keepers shall have a lien upon, and may take and retain possession of, all 
baggage and other property belonging to or under the control of their guests, 
which may be in such hotel, inn or eating house, for the value of their 
accommodations and keep, and for all money paid for or advanced to, and 
for such extras and otner things as shall be furnished, such guest, and such 
property so retained shall not be exempt from attachment or execution to 
the amount of the reasonable charges of such hotel, inn or eating house 
keeper, against such guest, and the costs of enforcing the lien thereon. [18 
G. A., ch. 181.] 

i j 
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TITLE XVI. 
OF THE DOMESTIC RELATIONS. 

CHAPTER 1. 

OP MARRIAGE. 

S E C T I O N 3139. Contract. Marriage is a civil contract, requiring the 
consent of the parties capable of entering into other contracts, except as 
herein otherwise declared. [C. 73, § 2185; R., § 2515; C. '51, § 1463.] 

S E C . 3140. A g e . A marriage between a male of sixteen and a female 
of fourteen years of age is valid; but if either par ty has not attained the age 
thus fixed, the marr iage will be a nulli ty or not, at the option of such party, 
made known at any time before he or she is six months older than the age 
thus fixed. [C. '73, § 2186; R., § 2516; C. '51, § 1464.] 

The statute declaring the ages after which and females at twelve years of age. The 
parties may contract a valid marriage does statute is merely cumulative in its operation: 
not repeal the common-law rule fixing the Goodwin v. Thompson, 2 G. Gr., 329. 
age of marriage consent for males at fourteen 

S E C . 3141. L i cense—consen t of p a r e n t . Previous to the solemniza
tion of any marriage, a license for that purpose must be obtained from the 
clerk of the district court of the county wherein the marr iage is to be sol
emnized. Such license must not be granted in any case where either par ty 
is under the age necessary to render the marr iage valid, nor where either 
par ty is a minor, without the previous consent of the parents , or the sur
vivor if one be dead, or the guardian of such minor if both parents are dead, 
nor where either par ty is disqualified from making any other civil contract. 
[C.73, §§ 2187-8; R., §§ 2517-18; C '51 , §§ 1465-6.] 

The rule of the common law that any mut- than in the form prescribed by law does not 
ual agreement between the parties tobe hus- make such marriages void: Blanchard v. 
band and wife, in presentí, followed by co- Lambert, 43-228. 
habitation, constitutes a valid binding mar- Cohabitation does not of itself constitute 
riage, if there is no legal disability on the marriage, but it is sufficient if the parties 
part of either to contract matrimony, is still cohabitating intend marriage, and it is irn-
in force. The statute providing punish- material how the intention is expressed: Mo
ment for solemnizing marriages otherwise Farland v. McFarland, 51-565. 

S E C . 3142. Proof of age—record. Unless the clerk is acquainted with 
the age and qualification of the parties for the marr iage of whom the license 
is asked, he must take the testimony of competent and disinterested witnesses 
on the subject. He must make an entry of each application made for the 
issuance of a license, stat ing that he was acquainted with the part ies and 
knew them to be competent to contract a marriage, or tha t the requisite 
proof of such fact was made to him by one or more witnesses named, in a 
book kept for tha t purpose, which shall constitute a pa r t of the records of 
his office. [C. 73, §§ 2189-90; R., §§ 2519-20; C. '51, §§ 1467-8.] 

A false writing delivered to the clerk, stating that she was of age, held, not to con-
purporting to communicate the consent of a stitute the crime of uttering a forged instru-
parent to the marriage of his daughter, but ment under \ 4854: State v. Rhine, 84-169. 

S E C . 3143. Proof of consent of parent. If either applicant for a 
license is a minor, a certificate in writing of the pai-ents or guardian, as the 
case may be, of consent, as provided in the second preceding section, must 
be filed in the office of the clerk, and be acknowledged by them or proven 
to be genuine, and a memorandum thereof entered in the license book. The 
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false making of such certificate shall be punishable as forgery. [C.73, § 
2191; R , § 2521; C. '51, § 1469.] 

SEC. 3144. Penalty. If the clerk issues a license in violation of the pro
visions of the preceding section, or if a marriage is solemnized without its 
being procured, the clerk so issuing the same, and the parties married, and 
all persons aiding them, are guilty of a misdemeanor. [C.73, § 2192; R., 
§2522; C'51, §1470.] 

Punishment for the misdemeanor here The solemnizing of a marriage without a 
described is provided in \ 4906, and a justice license being first procured subjects the par-
of the peace has not jurisdiction to try such ties to punishment for a misdemeanor, but 
offense (g 5575): White v. State, 4^449. not to the fine of fiftv dollars provided in \ 

3147: Ibid. 

SEC. 3145. "Who may solemnize. Marriages must be solemnized: 
1. By a justice of the peace, or the mayor of the city or town wherein 

the marriage takes place; 
2. By some judge of the supreme, district or superior court of the state; 
3. By some minister of the gospel, ordained or licensed according to the 

usages of his denomination. [21 G. A., ch. 4; C'73, § 2193; E., § 2524; 
C'51, §1472.] 

SEC. 3146. Certificate—return—record. After the marriage has been 
solemnized, the officiating minister or magistrate shall give each of the par
ties a certificate, and make return thereof to the clerk of the district court, 
who shall record the same in the book required to be kept in the chapter 
relating to the state board of health. [C.73, §§ 2194, 2197; R , §§ 2525, 
2528; C'51, §§1473, 1476.] 

The marriage register is sufficient evi
dence to establish the marriage without 
other proof that the person solemnizing the 
marriage was officially authorized, and it is 
permissible to show a mistake in the wife's 
name: Verholfv. Van Houwenlengen, 21-429. 

The record may be introduced to estab
lish the marriage of parties charged with in
cest under \ 4936: State v.Schaitnhurst,Z<l-5i'¡. 

The law makes marriage a matter of pub
lic record, and the record is evidence of the 
fact of marriage, which may be introduced 
in a prosecution for bigamy: State v. 3£atlock, 
70-229. 

To prove a marriage contract in a state 
where the law requires the officiating min
ister or officer to return a certificate of the 
fact, which is to be recorded, an exemplifi
cation of the certificate and not of the clerk's 
record is the proper evidence: Riles v. 
Sprayw, 13-198. 

SEC. 3147. Forfeiture. Marriages solemnized, with the consent of 
parties, in any other manner than as herein prescribed, are valid; but the 
parties thereto, and all persons aiding or abetting them, shall forfeit to the 
school fund the sum of fifty dollars each; but this shall not apply to the 
person conducting the marriage ceremony, if within ninety days thereafter 
he makes the required return to the clerk of the district court. [C. 73, §§ 
2195-6; E., §§ 2526-7; C'51, §§ 1474-5.] 

Solemnizing a marriage without license As to marriages by consent only, see 
does not subject the parties to the forfeiture notes to \ 3141. 
here provided. See note to \ 3144. 

SEC. 3148. Peculiar mode. The provisions of this chapter, so far as 
they relate to procuring licenses and to the solemnizing of marriages, are not 
applicable to members of any particular denomination having, as such, any 
peculiar mode of entering the marriage relation. [C.73, § 2198; E., § 2529; 
C'51, §1477.] 

SEC. 3149. Husband responsible for return. When a marriage is 
consummated without the services of a clersvman or magistrate, the required 

In an action for criminal conversation, 
marriage may be proven by the testimony of 
the parties or others. Record evidence is 
not necessary: Kilbum v. Mullen, 22-498. 

The same is true in a prosecution for 
bigamy: State v. Williams, 20-98; State v. 
Muqlies, 58-165. 

In a prosecution for adultery or bigamy, 
record evidence is not indispensable, but 
the marriage may be proven by the testi
mony of either the husband or the wife, cor
roborated by cohabitation: State v. Wilson, 
22-364; State v. Nadal, 69-478. 

In a prosecution for adultery, evidence 
of admissions of defendant as to the fact of 
marriage, if voluntary, is admissible: State 
v. Sanders,^ 30-582. 

The evidence of marriage in a particular 
case, held sufficient: Gilman v. Sheets, 78-499. 
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return thereof shall be made to the clerk by the husband. [G. 73, § 2199; 
R., § 2530; C. '51, §1478.] 

SEC. 3160. Issue legitimatized. Illegitimate children become legit
imate by the subsequent marriage of their parents. [C. 73, § 2200; R., 8 
2531; C.'51, §1479.] 

SEC. 3151. "Void marriages. A marriage between persons prohibited 
by law, or between persons either of whom has a husband or wife living, is 
void; but, if the parties live and cohabit together after the death or divorce 
of the former husband or wife, such marriage shall be valid. [C. 73, § 
2201.] 

Such marriages as are here contemplated held, that the first marriage was absolutely 
confer no rights upon either party as to the void and the second valid, and that in such 
property of the other: Carpenter v. Smith, cases no proceedings to have the first mar-
24-200. riage declared void by law are necessary: 

Where a woman, after marriage with a Drummond v. Irish, 52-41. 
man having a wife living, again married, 

SEC. 3152. Fee. Any person authorized to solemnize marriage may 
charge two dollars in each case for officiating and making return. [C. 73, 
§ 3828; R., § 4159; C'51, § 2551.] 

CHAPTER 2. 
OF HUSBAND AND WIFE. 

SECTION 3153. Property rights of married women. A married 
woman may own in her own right real and personal property, acquired by 
descent, gift or purchase, and manage, sell and convey the same, and dis
pose thereof by will, to the same extent and in the same manner the husband 
can property belonging to him. [C. 73, § 2202.] 

Where the husband and wife take prop
erty jointly they take as tenants in common: 
Hoffman v. Stiyers, 28-302. 

Where property is owned jointly by hus
band and wife the interest of the husband 
may be told on execution for his debts, and 
the wife cannot have an injunction to en
tirely prevent the sale: McTujhe v. Bringolf, 
42-455. 

When household furniture, pictures and 
the like property are used in the house oc
cupied by the husband and wife, such prop
erty is considered as being in the possession 
of the husband, and under his control: Smith 

This section renders invalid an agree
ment between husband and wife, even in 
contemplation of a separation, for the re
linquishment of their respective interests, 
including dower interest in each other's 
real property: Linton v. Crosby, 54-478. 

Conveyances between husband and wife 
intended to cut off the interests of either in 
specified portions of the estate of the other, 
thus making a division between them, are 
void, and convey no title or interest to the 
respective parties: Shane v. McNeill, 76-459. 

And in such case, held, that the fact that 

v. Hewitt, 13-94; Odell c. Lee, 14-411; Miller v. 
Steel, 39-527. 

The fact that the wife claims to own per
sonal property and treats it as her own, and 
her husband has knowledge thereof and ac
quiesces therein, is sufficient to establish 
her title thereto: Woolheathcr v. Risley, 38-
486. 

The husband is, as matter of law, the 
head of the family, and a wife having a hus
band who is not under disability cannot hold 
property exempt from execution under \ 4008: 
Van Doran c. Marden, 48-186. 

the wife took possession of real property 
conveyed to her under such arrangement 
and retained possession thereof, after the 
death of her husband, did not constitute a 
ratification such as to render binding upon 
her the agreement to release her dower in 
the property of the husband: Hid. 

The husband and wife may contract with 
each other with reference to division of the 
property on the dissolution of the marriage 
relation by divorce, provided the contract is 
reasonable, fair and just: Nicukirk v. Nitu-
kirk, 84-367. 

SEC. 3154. Interest of either spouse in other's property. When 
property is owned by the husband or wife, the other has no interest therein 
which can be the s\;bject of contract between them, nor such interest as will 
make the same liable for the contracts or liabilities of the one not the owner 
of the property, except as provided in this chapter. [C. 73, § 2203.] 



3155 
1126 

HUSBAND AND WIFE. Tit. XVI. Ch. 2. 

This section relates to the interest which 
the husband or wife holds in the lands of 
the other and which arises or is created 
under the marriage relation. It has no ap
plication to any property interest which the 
husband or wife may have in the land of the 
other based upon contracts with third per
sons or derived from sources other than the 
marriage relation: Baxter v. Hecht, 67 N. 
W., 407. 

The wife's right to alimony in case of di
vorce is not property within the meaning of 
the statutory provision above referred to, 
and a contract between the husband and 
wife to convey property to the wife in lieu 
of alimony may be valid: Martin v. Martin, 
65-255. 

Before the enactment of this statutory 
provision it was held that, while the law 
would not sanction an agreement between 
husband and wife contemplating a future 
separation, nor enforce an agreement to 
separate if one of the parties was unwilling 
to do so, yet an agreement fairly entered 
into under a resolution of present separation 
as to property rights and terms of separa
tion, and partly executed in good faith, 
would be upheld against the other party, 
where justice should demand it: McKee v. 
Reynolds, 20-578. 

And held, that a conveyance by wife to 
husband under an agreement of separation, 
relinquishing her right of dower in his real 
estate and releasing all claim for support 
and maintenance, would be upheld in the 
absence of fraud when supported by a con
sideration: Robertson v. Robertson, 25-350. See 
notes to I 3366. 

Held, also, that a deed of separation by 
which, in consideration of a release from lia
bility of the wife's debts and relinquishment 
by her of claim of dower, the husband un
dertakes to pay the wife a sum by way of 
maintenance, couched in such language as 
not to be calculated to encourage separation, 
might be supported, and an action for the 
maintenance agreed upon might be main
tained: Goddard v. Beebe, 4 G. Gr., 126. 

Where a husband has contributed to the 
purchase and improvement of property stand
ing in the name of the wife, his interest 
therein, proportionate to the amount of such 
contribution, may be subjected to the pay
ment of his debts to the extent to which his 
money has been invested therein: Croup v. 
Morton, 49-16; S. C, 53-599; Hamil e. Henry, 
69-752. 

SEC. 3155. Remedy by one against the other. Should the husband 
or wife obtain possession or control of property belonging to the other 
before or after marriage, the owner of the property may maintain an action 
therefor, or for any right growing out of the same, in the same manner and 
extent as if they were unmarried. [C. 73, § 2204.] 

A husband who occupies with his family 
a homestead owned by his wife may pay taxes 
and interest on incumbrances thereon, as 
well as expenditures for repairs, without be
coming a creditor of the wife or rendering 
her property liable to that extent for his 
debts: Hamil v. Henry, 69-752. 

Creditors of the husband have no lien 
upon the land of the wife by reason of im
provements made thereon by him to the ex
tent of the money thus invested if she is not 
guilty of collusion or fraud, although she has 
knowledge of, and assents to, the expendi
ture: Corning v. Fowler, 24-584. 

The increase of the personal property of 
the wife belongs to her, and is not subject to 
her husband's debts, although he expends 
labor and care in the keeping thereof: Rus
sell v. Long, 52-250. 

Any device whose object is to enable a 
married woman to accumulate property in 
her own name through the labor of her in
solvent husband will be looked upon with 
suspicion, and may, under pi-oper circum
stances, be considered to indicate an intent to 
defraud the husband's creditors; but the mere 
fact that the insolvent husband performs la
bor upon the farm owned or rented by his wife 
will not necessarily evince such intent. An 
insolvent man should, as a matter of duty, 
provide himself and family with food and 
clothing, and if the design of performing 
labor upon the farm owned or rented by his 
wife is merely to furnish reasonable family 
support, the intention will not be considered 
fraudulent: Cam v. Royer, 55-650. 

The wife may buy in a mortgage upon the 
homestead standing in the name of the hus
band and hold such mortgage against the 
homestead: Knox v. Moser, 69-341. 

The property of the wife cannot be taken 
in payment of the husband's debts, even 
where it is reduced to the possession of the 
husband and the creditor has no notice of 
the wife's ownership: Schmidt v. Holtz, 44-
446. 

But in so far as this section rendered 
property of the wife which would, under the 
previous provisions, have been liable to ex
ecution on a judgment against the husband, 
exempt therefrom, it did not apply to con
tracts made before its taking effect: Ibid. 

Previous provisions held not applicable to 
a case where the creditor had become such 
after the taking effect of the present pro
vision: Jones v. Brandt, 59-332. 

Whore a wife knowingly permits her prop
erty to be applied by her husband to pay
ment of debts contracted for family expenses 
for which it would be liable under \ 3165, 
she does not thereby become a creditor of 
her husband for the amount so applied: 
Courtright v. Courtrirjht, 53-57. 

Tf property or money of the wife in the 
husband's hands is used by him with her 

knowledge and consent, for purposes con
nected with the support of the family or in 
his business without any agreement to repay 
her, she cannot recover therefor from his 
estate: Patterson v. Hill, 61-534; Hay ward v. 
Jacknian, 64 N. W., 667. 

This section was not intended to give a 
husband or wife the right to recover from 
the other as against the claims of creditor's 



Tit. XVI, Ch. 2. 
1127 

HUSBAND AND WIFE. §§ 3156-3157 

property which the one seeking to recover This section does not give to the husband 
hadgiventheother and on faith of the owner- or wife the right to an action against the 
ship of which credit had been extended, other for tort: Peters v. Peters, 42-182. 
Porter v. Qoble, 88-565. 

SEC. 3156. Husband not liable for wife's torts. For civil injuries 
committed by a married woman, damages may be recovered from her alone, 
and her husband shall not be liable therefor, except in cases where he would 
be jointly liable with her if the marriage did not exist. [C.73, § 2205.] 

The common-law presumption, that a Prior to the enactment of this section the 
criminal act committed by the wife in the husband was liable for torts of the wife as at 
presence of her husband was done under his common law: McElfreshv. Kirkendall, 36-224, 
compulsion, is recognized in this state: State iMse V. Oaks, 36-562. 
v. Kelly, 74-589. 

SEC. 3157. Conveyances to each, other valid. A conveyance, trans
fer or lien, executed by either husband or wife to or in favor of the other, 
shall be valid to the same extent as between other persons. [C. '73, § 2206.] 

An antenuptial contract freely and vol
untarily entered into, without any fraud or 
imposition, by which it is provided that each 
party is to retain control of his or her own 
property, and also making provision for de
scent of the property to children by a former 
marriage, upheld in a particular case: 
Jacobs v. Jacobs, 42-600. 

Under an antenuptial contract, by which 
it was agreed that each should have the 
untrammeled and sole control of his or her 
own property, real and personal, as though 
no such marriage had taken place, held, that 
the dower right of the wife was completely 
waived: Ibid. 

An antenuptial contract cannot be en
forced by a wife who after marriage aban
dons her husband and lives apart from him 
without his consent and without lawful 
cause, that is, without cause which would be 
a good ground for divorce. In so doing the 
wife does not discharge the duties and obli
gations of a wife: York v. Ferner, 59-487. 

An antenuptial contract, by which the 
proposed wife, in consideration of an agreed 
sum to be paid out of the estate of the pro
posed husband on his death, relinquishes 
and renounces all rights of dower and in
heritance, 7ieï<3 not sufficient to bar the right 
which she had to the occupancy of the home
stead after the death of the husband: Jfa-
haffy v. Mahaffy, 66-55. 

Facts in a particular case, held not suffi
cient to show fraud in an antenuptial con
tract by which the proposed wife accepted 
a sum of money in lieu of dower: Ibid. 

The terms of an antenuptial contract con
sidered, as to whether the provisions made 
for the wife were in lieu both of dower and 
of her distributive interest in personalty: 
Ditson v. Bitson, 85-276. 

Conveyances before marriage: A volun
tary settlement or conveyance of property 
by husband or wife in favor of a third per
son prior to marriage will be held fraudu
lent as to the marital rights of the other 
party to the marriage only when made in 
contemplation of matrimony and pending a 
treaty of marriage between the parties: Gain-
or v. Gainor, 26-337. 

A wife cannot, on account of the mar
riage relation, set aside and overthrow the 
husband's contracts and conveyances made 
by him before marriage, and of which by the 

registry laws she is chargeable with notice: 
Patterson v. Mills, 69-755. 

Contracts between husband and wife: 
The promise by the husband to pay or give 
money to his wife to induce her to again 
live with him is not binding, especially 
where it does not appear that she had any 
ground for not living with him: Owen v. 
Owen, 22-270. 

A contract between the husband and wife, 
by which the husband, in consideration of 
the faithful performance by the wife of the 
obligations incident to the marriage relation, 
agrees to pay the wife sums of money at 
stated intervals, is against public policy and 
without consideration, and suit cannot be 
maintained thereon by the wife to compel 
payment of the sums stipulated: Jliller v. 
Miller, 78-177. 

A contract for the purpose of enabling 
the husband to obtain a divorce without hav
ing any legal cause for it will confer no 
rights upon the wife enforcible at law against 
the husband. If the wife agrees for a con
sideration that she will interpose no defense 
to an action for divorce by her husband, he 
having a legal cause of divorce, and then 
makes defense, she cannot enforce the con
tract against the husband: Pearson v. Cum-
mings, 28-344. 

Where a deed from the husband to the 
wife was given in consideration of a dismis
sal by the wife of a proceeding for divorce, 
held, that, no fraud being made to appear, 
the deed was valid: Chew v. Chew, 38-405. 

Where a wife places money in the hands 
of her husband upon an agreement by him to 
account to her for it the transaction creates a 
debt between them which will constitute a 
valid consideration for a conveyance of real 
estate by the husband to the wife, if made 
before any lien thereon attached: Jones v. 
Brandt, 59-332. 

The wife cannot insist in a court of equity, 
as against bona fide creditors whose rights 
have intervened, upon a secret, parol agree
ment with her husband to repay money re
ceived from her, and, under such agreement, 
receive and hold his estate for their mutual 
benefit. As between husband and wife the 
rule is otherwise: Hatch v. Gray, 21-29. 

Where the legal title to the homestead 
was in the husband, and means derived from 
the wife's father had gone towards the pur-
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chase and improvement thereof, held, that 
an agreement between the husband and wife, 
by which she joined in the mortgage thereof, 
and was to have the residue remaining after 
the incumbrance was paid out of the pro
ceeds of the sale, was valid, and could be en
forced against the creditors of the husband 
as well as himself: Wright v. Wright, 16-496. 

While courts of equity recognize the rule 
that contracts between husband and wife 
after marriage are a mere nullity, yet they 
will, under particular circumstances, give 
full effect and validity to such contracts, al
though they are not executed by the inter
vention of a trustee; but to sustain such con
tract as against the wife the husband must 
be held to the utmost good faith. A slight 
circumstance of fraud or circumvention 
would be sufficient to render it invalid: 
Blake v. Blake, 7-46. 

Therefore, held, that a contract between 
husband and wife, by which the latter, for 
a valuable consideration, after decree of di
vorce, released to the former all her dower 
interest in his real estate, was binding: Ibid. 

The wife may make a loan of money 
which she has in her own right to her hus
band, and take security therefor upon land 
owned by him: Doyle v. McGuire, 38-410. 

A post-nuptial contract is valid as to 
parties and creditors, if made for an honest 
puroose and a good consideration: Butler v. 
Bickets, 11-107. 

Transfers of property between husband 
and wife: While, in dealings between hus
band and wife with reference to her prop
erty, by which the wife's property passes 
into the husband's hands, the husband will 
be held to the strictest fairness and integrity, 
yet if no fraud, circumvention or undue in
fluence appears, the transaction will be up
held: McC'rory v. Foster, 1-271. 

If the husband purchases land and takes 
the title in the name of the wife, or if he 
permits the wife to use his money in the pur
chase in her own name, the presumption is 
very strong, if not conclusive, as between 
them, and as between the wife and the heirs 
of the husband, that it was intended as an 
advancement and provision for the wife 
and not as a trust in favor of the husband: 
Sunderland v. Sunderland, 19-325. 

A secret parol transfer of notes by the 
husband to the wife will not necessarily be 
void if for a consideration: Nicholas v. Higby, 
35-401. 

Where land is bought by the husband 
and the legal title taken in the_ wife's 
name, and the purchase money paid from 
products of the estate, such facts will not 
give the wife an equity or claim thereto 
paramount to that of existing creditors from 
whom the property is sought to be secreted: 
Ticonic Bank v. Harvey, 16-141. 

Transactions between husband and wife 
to the prejudice of'creditors are to be scanned 
closely, and their bona fides must be clearly 
established, and where a husband by borrow
ing money and carrying on business in his 
wife's name sought to exempt from his own 
debts the proceeds of his personal industry, 
skill and judgment in carrying on the busi
ness of furnishing board for railroad con

struction hands, held, that the proceeds of 
such business were not exempt from liability: 
Hamill v. Augustine, 81-302. 

The wife may acquire title to exempt 
property from her insolvent husband with
out the payment of a consideration, and she 
may acquire title from him to property that 
is not exempt, by paying its full value, in 
good faith: Gollobitsch v. Bainbow, 84-567. 

Where a wife takes title to property 
through an exchange in lieu of her interest 
in other property owned by herself and hus
band jointly, she will be protected therein as 
against the husband's creditors, if itappears 
that the transaction was in good faith and 
not for the purpose of defrauding such cred-
itoi's: Deering v. Lawrence, 79-610. 

Where it appeared that a transaction be
tween husband and wife was part of a plan 
to allow the wife to profit by a claim which 
was without merit, held, that such claim of 
the wife should be disregarded: Shaver 
Wagon &• Carnage Co. v. Halsted, 78-730. 

Where a wife sought to foreclose a chattel 
mortgage, and the defendant and certain 
interveners claimed that the note and mort
gage did not belong to the plaintiff but to 
her husband, held, that the evidence was 
insufficient to establish that the note was the 
property of the plaintiff, but to the extent of 
the money she claimed to have contributed 
to the purchase of the note it belonged to her 
husband: Gardner v. Connelly, 75-205. 

Under the circumstances of a particular 
case, held, that money claimed by the wife 
as her separate property was not shown to 
be such, and that she could not therefore 
hold it exempt from her husband's debts: 
Estey v. Fuller Implement Co., 82-678. 

Where a husband conveyed property to 
his wife in consideration of future support 
and because he was growing old, held, that 
such conveyance was invalid as to existing 
creditors: Shaw v. Manchester. 84-246. 

Where a note is given by_ the husband, 
who is insolvent, to the wife, in order to lay 
the foundation for a claim to the husband's 
property, in view of legal embarrassment, a 
deed made in consideration of the amount 
due on such note will not be valid as against 
the creditors: Jons v. Campbell, 84-557. 

Under particular circumstances, held, 
that a mortgage by a husband to a wife, se
curing a note executed by him for a pre
vious indebtedness, was not without consid
eration, nor fraudulent: Meyer v. Houck, 85-
319. 

Under particular circumstances, held, 
that there was sufficient consideration to 
support a conveyance from a husband to a 
wife, and that it was not executed for the 
purpose of defrauding creditors, even though 
the wife had knowledge of her husband's 
obligations at the time of such conveyance: 
Davis v. Garrison, 85-447. 

A voluntary transfer of property in con
templation and under promise of marriage 
is fraudulent, and may be set aside in an ac
tion by the wife after marriage: Beere v. 
Beere, 79-555. 

In a particular case, held, that a convey
ance made by a man who anticipated the 
probability of being compelled to marry a 
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woman to avoid a prosecution for seduction to the wife to the prejudice of creditors: 
was fraudulent, and might be set aside in an Carbiener v. Montgomery, 66N.W., 900; Pcnin-
action by his wife by such marriage, al- sular Stove Co. v. Boark, 63 N. W., 326; Lelz 
though it was made to his mother, to whom v. /Smith, 62 N. W., 745. 
he was indebted, and was claimed to have In a particular case, held, that a convey-
been in payment of such indebtedness, it anee to the wife was not in consideration of 
appearing, however, that the indebtedness any pre-existing debt and was therefore in-
was not the primary cause inducing the valid as against the husband's creditors: 
making of the conveyance nor its accept- Letz v. Smith, 62 N. W., 745. 
anee: I bid. Sale of goods to wife, credited on an in-

A husband may discharge a bona fide in- debtedness of the husband to her will be in
debtedness to his wife by a conveyance to held as against his creditors: John V. Far-
her, but such a transaction cannot be sus- icell Co. v. Steele, 61 N. W., 565. 
tained against creditors of the husband with- A conveyance to the wife for a valid debt, 
out satisfactory evidence of actual contract- held good, although the deed was not de-
ual relations between them with reference livered until after recovery of judgment by 
to her separate property: Iseminger v. Cris- a creditor against the husband: Guar v. 
well, 67 N. W., 289. Klein, 61 N. W., 918. 

Money advanced by the wife to the hus- Exempt earnings of the husband can be 
band without agreement for repayment will transferred to the wife free from claims of 
not support a conveyance from the husband creditors: Nash v. Stevens, 65 N. W., 825. 

SEC. 3158. Abandonment of either—proceedings. In case the hus
band or wife abandons the other for one year, or leaves the state and is 
absent therefrom for such term, without providing for the maintenance and 
support of his or her family, or is confined in jail or the penitentiary for 
such pepkfd, the district court of the county where the abandoned party 
residesmay, on application by petition setting forth the facts, authorize 
the applicant to manage, control, sell and incumber the property of the 
guilty party for the support and maintenance of the family and for the pur
pose of paying debts. Notice of such proceedings shall be given as in 
ordinary actions, and anything done under or by virtue of the order or 
decree of the court shall be valid to the same extent as if the same was 
done by the party owning the property. [C'73, § 2207.] 

This section does not affect the common- that this might be done before the destitu-
law rule of agency by which the wife, being tion of the family became complete and ab-
abandoned by her husband without her solute: Bawson v. Spangler, 62-59. 
fault, may pledge his credit for necessaries, The wife of an absconding husband hold-
and if left by him in the management of his ing property which was exempt in his hands 
business, may make all contracts reasonably may sell the same and appropriate the pro-
incident to such management. Therefore, coeds, free from any claim for his debts, in 
Iield, that a wife thus abandoned by her hus- the samo manner that he might have done: 
band could make a valid sale of a cow be- Waugh v. Bridgeford, 69-334. 
longing to him for the purpose of procuring The wife cannot recover from the hus-
support, the cow being of such character as band for expenses of supporting the children 
not otherwise to furnish family support, and after abandonment. See notes to \ 3165. 

SEC. 3159. Contracts and sales binding. All contracts, sales or 
incumbrances made by either husband or wife under the provisions of the 
preceding section shall be binding on both, and during such absence or con
finement the person acting under such power may sue and be sued thereon, 
and for all acts done the property of both shall be liable, and execution may 
be levied or attachment issued accordingly. No action or proceeding shall 
abate or be affected by the return or release of the person absent or con
fined, but he or she may be permitted to prosecute or defend jointly with 
the other. [C. '73, § 2208.] ' 

SEC. 3160. Decree set aside. The husband or wife affected by the 
proceedings contemplated in the two preceding sections may obtain an 
annulment thereof, upon filing a petition therefor and serving a notice on 
the person in whose favor the same was granted, as in ordinary actions; 
but the setting aside of such decree or order shall not affect any act done 
thereunder. [C. 73, § 2209.] 

SEC. 3161. Attorney in fact. A husband or wife may constitute the 
other his or her attorney in fact, to control and dispose of his or her prop
erty for their mutual benefit, and may revoke the appointment, the same as 
other persons. [C. '73, § 2210.] 
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The husband may act as agent for the 
wife, but in order to bind her he must be 
previously authorized to so act, or she must 
subsequently, with express or implied 
knowledge of his act, ratify it. The evidence 
necessary to establish such ratification must 
be of a stronger and more satisfactory charac
ter than that required to establish a ratifi
cation by the husband of her acts as his 
agent, or as between independent parties: 
McLaren v. Hall, 26-297. 

A wife who has knowledge of the fact 
that debts are contracted by her husband 
for the improvement of her separate prop
erty, and acquiesces in the appropriation of 
the property purchased to the improvement 
of her own separate estate, subjects her 
property to an equitable lien for the value 
of the material furnished: Miller v. Hollings-
icorth, 36-163. 

While the husband is not, by virtue of 
the marital relation, agent of the wife in 
respect to the wife's property, yet as to the 
shipment or preservation of the household 
goods jointly used by them, something may 
be inferred from the marital relation, and 
the agency of the husband may be inferred 
from slighter circumstances than would be 
necessary to establish agency on the part of 

a stranger. In such case, it is error to 
charge the jury that the proof of agency 
must be of the same character and the same 
weight as between husband and wife as is 
required to show agency in any other person: 
Fwnnan v. Chicago, B. I. & P. B. Co., 62-
395. 

Where the husband delivered household 
goods of a wife to a railroad company for 
shipment, taking a bill of lading in the 
name of the wife, and transacted with the 
company the entire business relating to the 
shipment, and afterwards had such bill of 
lading in his possession and exhibited it to 
the agent of the company, and gave direc
tions as to the reshipment of the goods, held, 
that such facts were entitled to consideration 
as tending to prove the authority of the 
husband to act for the wife in the premises, 
and that under such circumstances the 
company had the right to consider the hus
band as the wife's duly authorized agent in 
regard to the shipment, unless notified to 
the contrary: Ibid.; S. C, 68-219. 

Where a husband rendered services to 
his wife in connection with her property, 
held, that it might properly be found that he 
was her agent in its management: Johnson v. 
Grimminyer, 83-10. 

SEC. 3162. Wages of wife—actions by. A wife may receive the 
wages for her personal labor, and maintain an action therefor in her own 
name, and hold the same in her own right, and may prosecute and defend 
all actions for the preservation and protection of her rights and property, 
as if unmarried. [C.73, § 2211.] 

Wife's earnings: Where the husband is 
resting under no disability, he, and not the 
wife, is, as a matter of law, the head of the 
family. He is bound for her support and 
entitled to her earnings when she is not en
gaged in business on her own account: Van 
lloran v. Marden, 48-186. 

The wife is entitled to her wages for 
services performed for others, but the hus
band is entitled to her labor and assistance 
in the discharge of those duties and obliga
tions which grow out of the marriage rela
tion: Mewhirter v. Hatten, 42-288. 

The wife is entitled to no claim against 
the husband or his estate for services ren
dered him, such as caring for him during 
insanity, etc., and a contract for such serv
ices would be void: Grant v. Green, 41-88. 

The wife cannot recover wages from a 
third party for work performed for the hus
band, as boarding hands, etc., under a con
tract between the husband and such party. 
The husband may, under such circumstances, 
contract for the services of his wife and re
ceive compensation in discharge thereof 
without her consent: Lyle v. Gray, 47-153. 

Where boarding for a prisoner, whom it 
was impracticable, by reason of his condi
tion, to confine in the county jail, was fur
nished in the family of the sheriff, held. 
that the sheriff, as husband, had authority 
to claim and collect the charges for the 
services of his wife as well as himself in the 
boarding of such prisoner, and that an as
signment of the claim of the wife for her 
services was not necessary: 3£iller v. Dickin
son County, 68-102. 

While it is the duty of the wife to attend 
without compensation to all the ordinary 
household duties and labor faithfully to ad
vance her husband's interests, it is not her 
duty, unless she desires to incur it, to per
form other services which will be to the pe
cuniary advantage of the husband but 
which are outside of the household affairs; 
therefore, held, that a contract between a 
county sheriff and his wife by which she 
should attend to boarding of the pris
oners and receive from him as her compen
sation therefor the amount realized in that 
way, was valid, and the amount so realized 
was her property free from her husband's 
debts: Cane v. Reticker, 63 N. W., 461. 

The wife's earnings, unless acquired in 
carrying on an independent business of her 
own, cannot be made the basis of a claim 
against the husband which will support a 
conveyance by him to the prejudice of his 
creditors: Triplett v. Graham, 58-135. 

The wife cannot regard earnings made in 
connection with her husband's property in 
the management of family affairs, where she 
has no separate property, as her individual 
earnings, and where such earnings are ex
pended in the purchase of property it does 
not become exempt from her husband's debts: 
Hamill v. Henry, 69-752. 

Under former statutory provisions, held. 
that while the property of the wife owned 
by her at the time of the marriage, and such 
as was subsequently acquired by her by gift 
or inheritance, was not subject to the debts 
of her husband, yet that property acquired 
by her during marriage, whilst she was re-



1131 
Tit. XVI, Ch. 2. HUSBAND AND WIFE. § 31G2 

ceiving the protection and support of her 
husband, vested in him, and if taken by her 
in her own name was held in trust for her 
husband and his creditors: Duncan v. Moselle, 
15-501. 

Where the wife has separate property, 
she may use it for trading in real estate 
without subjecting the re-invested profits to 
seizure for the payment of the husband's 
debts: Mitchell v. Sawyer, 21-582. 

Where a wife kept boarders and accumu
lated money which she loaned to her hus-
"band, and he afterwards repaid it, by fur
nishing money which the wife invested in 
real estate, held, that her title to the property 
could not be attacked on the ground that it 
had been conveyed to her in fraud of credit
ors of her husband: Gilbert v. Olemxy, 75-513. 

The keeping of boarders by a married 
woman is such business, independent of her 
duties as a wife, as authorizes her to hold the 
proceeds of her employment as her own: 
Ibid. 

Section 2499 of the Revision, providing 
that, when a wife allows her husband to use 
her personal property, she must place notice 
of her ownership on record in order to avoid 
surrendering her Interest to her husband's 
creditors, has no application in the case of 
creditors who became such after the repeal 
of that section by the enactment of the Code 
of 1873: Ibid. 

Where property was purchased by the 
wife, partly with her earnings and partly 
with the income from her separate property, 
Jield, that so far as her earnings (which by 
the law then existing belonged to her hus
band) had been used in the purchase, the 
property was liable to the payment of the 
husband's debts: McTighe v. J3rínc/o!/,42-455. 

Recovery for tort: The provisions of the 
statutes with reference to rights of married 
women would seem to effect their complete 
emancipation from the disabilities of cover
ture to which they were subjected by the 
common law with respect to the rights of 
property, its freedom from control of the 
husband or its liability for his debts and the 
right to sue and be sued in respect thereto. 
The right of action in favor of the wife, 
whether arising upon contract or tort, is 
hers in the same sense that it would be if 
she were unmarried, and is to be prosecuted 
in her own name without the joinder of her 
husband. So held in case of an action for 
malicious prosecution: Musselman v. Oaltír 
gher, 32-383. 

So held also in case of libel: Pancoast v. 
Burnell, 32-394. 

In a suit by the wife for personal injuries, 
it is not necessary that the husband join 
with her as plaintiff: Ttittle v. Chicago, È. I. 
& P. B. Co., 42-518. 

When the wife has a separate and inde
pendent employment, which she habitually 
follows and for which sho receives compen
sation from her employers, she may be 
deemed to have a business or occupation in
dependent of her husband, and may recover 
in an action in her own name for loss of time 
occasioned by personal injuries: Fleming v. 
Shenandoah, 67-505. 

However, the husband is still entitled to 

the labor and assistance of the wife, and 
may recover in his own right for any injury 
to her which deprives him thereof: Meiohirter 
v. Hatten, 42-288. 

He may recover for loss of time caused 
by injury to her unless she is engaged in the 
prosecution of a separate business, which 
thereby suffers detriment; and therefore, in 
an action by a married woman, not carrying 
on a separate business, to recover damages 
for personal injuries, loss of time cannot be 
shown as an element of damages: Tultle v. 
Chicago, P. I. & P. B. Co., 42-518; Nichols v. 
Publique &• D. B. Co., 68-732. 

Instructions in an action by a wife against 
a railway company to recover damages for 
personal injuries, held to sufficiently limit 
the recovery to such damages as were 
strictly personal to the wife, and for which 
she might recover: Tuttle v. Chicago, B. I. i& 
P. B. Co., 48-236. 

Unless a married woman has a separate 
business, the averments of the inability to 
work and labor by reason of the injuries sus
tained by the negligence of defendant will 
render her petition liable to be assailed as 
claiming elements of damage for which her 
husband alone is entitled to recovery: Pick
ens v. Pes Moines, 74-216. 

_ Damages resulting from the death of the 
wife are damages to her estate, and the right 
of action therefor exists only in favor of 
her administrator, but for loss of services, 
loss of society and expenses of treatment, 
the husband may recover: Mowry v. Chany, 
43-609. 

The damages accruing to the estate of a 
married woman because of a wrongful act 
which causes her death should not be as
sessed on the same basis as though she were 
unmarried, even though she may have been 
engaged to some extent in a separate busi
ness. Damages should not be allowed in 
such case for services which woiild have 
been rendered for the benefit of her husband 
and family: Slulmuller v. Cloughly, 58-738. 

At common law it was a well-settled rule 
that for injuries to the wife during cover
ture she must join with the husband in an 
action. But whenever the injury was such 
that the husband received special damage, 
such as loss of society or expense, he might 
sue in his own name: McKinney v. Western 
Stage Co., 4-420. 

The husband may recover for medicine 
and medical attendance and expenses in
curred on account of the injury to the wife. 
But if the husband authorizes the wife to 
prosecute a suit for such expenses, and aids 
her therein, and permits her to recover and 
receive the amount recovered, he will be 
estopped afterwards to claim recovery for 
the same matters: Neumeister v. Publique, 47-
465. 

In such case, the fact that the wife has 
claimed in a former action to have been carry
ing on a separate business in her own name, 
and has sought to recover for a lose occa
sioned to her in such business by the injury, 
will not preclude the husband from setting 
up loss of services of the wife: Ibid. 

In an action by the husband to recover 
for loss of services of the wife resulting from 
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an injury to her he may show the inability 
of the wife to perform labor or service re
sulting from the injury and the value of the 
service thus lost: Ibid. 

The husband and wife each have the right 
to the affection and companionship of the 
other, and whoever wrongfully deprives 
either of that right may be held responsible in 
damages. This is a valuable property right 
of the wife with reference to the husband as 
well as of the husband with reference to the 
wife, and there may be a recovery by the 
wife on that ground: Price v. Price, 91-693. 

Action by wife against husband: Under 
a former statutory provision giving a mar
ried woman the right to sue in her own 
name, wheu the action concerned her sepa
rate property, held, that a wife, compelled 
to leave her husband for cause, or driven 
away by him without cause, might maintain 
an action of replevin against him in her own 
name to obtain possession of her separate 
property: Jones v. Jones, 19-236. 

The fact that there has been a separation 
of the husband and wife without cause will 
not authorize the wife to maintain an action 
against the husband to recover property 
owned by her before marriage: McMidlen v. 
McMullen, 10-412. 

Whether an action at law will lie during 
coverture by the wife against the husband 
for the recovery of a money judgment, 
qiuere: Oteen v. Owen, 22-270. 

The statutory provision authorizing the 
wife to sue in her own name does not give a 
right of action generally against her hus
band. Such right of action exists only under 
\ 3155, which authorizes the husband or wife 
to maintain an action against the other for 
the recovery of property, or for any right 
growing out of the same: Peters v. Peters, 42-
182. 

The husband is liable on an implied un
dertaking for necebbaries supplied to the 
wife. Whatever is suitable and proper for 
the wife, considering her station in life, is 
included in necessaries, and that term is not 
confined to the supply of things demanded 
for her sustenance, apparel and health, but 
extends to whatever is necessary for her 
happiness, comfort and enjoyment in the 
station she occupies as to wealth and fash
ion: Porter v. Briygs, 38-166. 

Therefore, hcïd, that the husband was 
liable for services rendered to the wife by 
an attorney in establishing her innocence of 
the charge of adultery made by the husband 
in an action for divorce: Ibid. 

And see as to attorney's fees in such 
cases, notes to | 3180. 

It is erroneous to instruct that the hus
band is in law not bound to furnish board 
and necessaries to the wife at any place oth
er than that of his own choosing and that it 
is the duty of the wife to accomodate her-

Therefore the husband or wife has no 
right of action against the other for tort: 
Ibid. 

Claims of the one against the estate of 
the other: Where the husband borrows the 
separate money of the wife and promises to 
repay it, especially where the promise is re
duced to writing and the rights of creditors 
are not prejudiced or defeated, equity will 
enforce the contract against him, or, if he is 
deceased, against his estate: Logan v. Hallt 
19-491. 

So where the wife loaned to the husband 
money out of her separate estate, with the 
expectation and promise that it should be 
repaid to her, and the husband afterwards 
executed and delivered to her notes for the 
amount received, held, that such notes con
stituted a valid and binding claim against 
the husband, which after his death could be 
enforced against his estate: Ibid. 

But in such case, held, that the wife was 
not entitled to interest on the sum loaned: 
Ibid. 

Where the wife took from her husband 
while sick a largo sum of money, subse
quently evading his request to return it ex
cept as to a small portion, and after her 
death the husband's assignee filed a claim 
for the same against her estate, held, that the 
possession of the money by the wife was the 
possession of the husband during her life, 
and after her death the husband or his as
signee might assert the right to its posses
sion as against her executor: Davidson v. 
Smith, 20-466. 

Where the wife gives the husband money 
for the purpose of aiding in purchasing a 
homestead, which is so used, his estate can
not be held liable for the money advanced: 
Garrett v. Baldwin, 40-688. 

self to the surroundings and conditions of 
the husband, and that the husband i not 
liable for the board of the wife unless tne 
person claiming to recover for such board 
from the husband shows affirmatively that 
the husband refuses to maintain his wife 
elsewhere or at all, inasmuch as the hus
band might insist on taking his wife to or 
providing for her keeping at a place where 
no respectable woman would make her 
home: Tibbetts v. Wadden, 62 N. W., 693. 

In order to enable a party to recover 
against ;J husband for necessaries furnished 
to the insane wife, it need only be shown 
that she was compelled to leave the hus
band's- house on account of cruel treatment 
or improper conduct on his part. In such 
case the husband is presumed to extend to 
his wife a general credit for necessaries, 
such as meat, drink, clothes, medicine, etc., 
suitable to his degree and circumstances: 
Descelles v. Kadmxts, 8-51. 

Before the adoption of the Code of "73 it 

SEC. 3163. Liability for separate debts. Neither husband nor wife is 
liable for the debts or liabilities of the other incurred before marriage, and, 
except as herein otherwise declared, they are not liable for the debts of 
each other contracted after marriage; nor are the wages, earnings or prop
erty of either, nor is the rent or income of the property of either, liable for 
the separate debts of the other. [C. 73, § 2212; R , § 2505; C'51, § 1453.1 
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was held that the husband was liable for the 
torts of the wife as at common law, notwith
standing the statute embodied in this sec
tion: McElfresh v. Kirkendall, 36-224; but 
now see \ 3156. 

Under the statute embodied in this sec
tion, held, that the property of the wife was 
not liable for the debts of the husband con
tracted before marriage, even though she 
did not take the steps then required by 
statute to prevent her property left in his 

tracted after marriage: Patterson v. Spear
man, 37-36. 

Where a wife let her husband have money 
while the Revision was in force, but failed 
to file in the proper office a notice of her 
claim as required by \ 2500 of the Revision, 
parties who became creditors of the hus
band after the repeal could not object to a 
mortgage given by him to his wife, after 
such repeal, to secure the money and inter
est: First Nat. Bank v. Fenn, 75-221. And 
see notes to \ 3157. hands from becoming liable for his debts con-

SEC. 3164. Contracts of "wife. Contracts may be made by a wife and 
liabilities incurred, and the same enforced by or against her, to the same 
extent and in the same manner as if she were unmarried. [C. '73, § 2213; R., 
§ 2506; C'51, § 1454.] 

By this section, by which the wife is 
clothed with the same property rights and 
charged with the same liabilities as the hus
band, she is completely emancipated from 
all the bonds recognized by the common law, 
save those of affection and moral obligation. 
Being clothed with all the natural rights 
enjoyed by the husband, which she may ex
ercise free from his control, she is subject to 
the same rules which restrict and control 
the rights of the husband and enforce his 
obligations assumed by contract and imposed 
by law for the protection of other members 
of society. As she has all the rights of the 
husband, she must assume all his obligations 
as well by implied as by express contract: 
Spafford v. Warren, 47-47. 

Therefore, held, that the conveyance of a 
homestead, in which the wife joined with 
the husband, but which was void as being an 
absolute deed instead of a mortgage as con
templated when it was executed and also for 
the reason that the name of the grantee and 
the description of the property were left 

blank at the time of the execution and sub
sequently filled in by the husband, was rati
fied by her subsequent action in reference 
thereto and thus became valid and binding 
upon her: Ibid. 

A married woman may make a valid con
tract for the purchase of real property. Pre
vious cases in Iowa upon the power of a 
married woman to contract, discussed: 
Shields v. Keys, 24-298. 

A married woman may execute a valid 
mortgage upon her property as security for 
the debt of another in the same manner as 
though unmarried: Low v. Anderson, 41-476. 

A married woman may estop herself by 
her acts as sho may bind herself by her con
tract: Mohler v. Shank's Estate, 93-273. 

Therefore, held, that while a wife could 
not by contract divorce herself from her hus
band, yet where she had accepted alimony 
and had remarried under a decree of divorce, 
which was void, she was estopped afterwards 
from asserting any right in the estate of the 
insane husband: Ibid. 

SEC. 3165. Family expenses. The expenses of the family and the 
education of the children are chargeable upon the property of both husband 
and wife, or of either of them, and in relation thereto they may be sued jointly 
or separately. [0.73, § 2214; R., § 2507; C'51, § 1455.] 

Although this section provides that the 
family expenses are chargeable upon the 
property of both husband and wife, it has 
been treated the same as if it provided that 
both shall be personally liable for family 
expenses. The evident object and purpose 
of the statute is that the property and means 
of the husband and wife shall be devoted to 
the support of the family so far as necessary 
for that purpose: Devendorf v. Emerson, 66-
698. 

In the absence of fraud and collusion be
tween the husband and the creditor, the acts, 
agreements and promises of the husband in 
relation to family expenses, etc., are binding 
•upon the wife without any express consent 
or action on her part. The husband may 
change the form of indebtedness, as by giv
ing a new note, without releasing her: Late-
rence v. Sinnamon, 24-80. 

A change by the husband,contracting the 
indebtedness, of the evidence thereof from 
oral contract to note, and from note to judg
ment, will not terminate the liability of the 
wife, and the debt will continue enforcible 
against her property as long as the right of 

action against the husband exists: Frost v. 
Parker, 65-178. 

The giving of a note by the husband to 
whom the necessaries are sold for the amount 
thereof fixes the wife's liability and the ac
tion as against her becomes barred when it 
becomes barred against the husband: Morse 
v. Minton, 70 N.W., 691. 

The statute of limitations commences to 
run in favor of the wife only from the ma
turity of the indebtedness as contracted by 
the husband, and the action against the wife 
is not barred as long as it subsists against 
the husband: Lawrence v. Sinnamon, 24-80; 
Davidson v. Biggs, 61-309; Waggoner v. Turner, 
69-127. 

This rule applies even where the note for 
the indebtedness has been put in judgment 
against the husband: Phillips v. Kirby, 73-
278. 

The fact that a creditor has brought an 
action against the husband alone, and ob
tained judgment thereon by consent, does 
not extend the statute of limitations as 
against the wife until the judgment shall 
become barred: Polly v. Walker, 60-86. 
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Where the husband, after the indebted
ness was contracted, gave a note therefor, 
drawing interest at ten per cent, and pro
viding for an attorney's fee, held, that a re
covery could not be had against the wife for 
the attorney's fee nor for interest at that 
rate: Fitzgerald v. McCarty, 55-702. 

The wife is liable although the vendor 
made the contract with, and extended the 
credit to, the husband alone: Smedley v. Felt, 
41-588. 

In the cases contemplated in this section, 
the wife is jointly liable with the husband 
and the indebtedness is the debt of both: 
Smedley v. Felt, 43-607; and she may be sued 
thereon alone: Farrar v. Emery, 52-725. 

A personal judgment may be rendered 
against the wife where she is sued jointly 
with the husband for family expenses, not
withstanding the husband has a discharge 
in bankruptcy: Jones v. Glass, 48-345. 

A creditor may, if he sees proper, join 
the wife and husband in the same action. 
The allowance of a separate action to be 
brought against the wife is simply an addi
tional remedy which may or may not be 
adopted: Waggoner v. Turner, 69-127. 

The remedy against the wife for family 
expenses incurred by the husband is not 
limited to a personal judgment. By a prop
er proceeding her property may be pursued 
without such judgment being had: Frost v. 
Parker, 65-178. 

Where the proceeding against the wife is 
brought by an assignee of the claim against 
the husband for family expenses, the remedy 
against the property of the wife will not be 
defeated by the fact that no assignment of 
the claim against the wife is shown: Ibid. 

" Expenses of the family " are not limited 
to necessary expenses. Any expenditure is 
contemplated which is incurred on account 
of articles to be used in the family; and the 
purchase of a piano, held, to be a family ex
pense: Smedley v. Felt, 41-588. 

So held as to the purchase of an organ: 
Frost v. Parker, 65-178. 

So the purchase of a cook stove and fix
tures comes properly under the head of fam
ily expenses: Finn v. Rose, 12-565; but the 
purchase of a reaping machine, used by the 
busband in prosecuting his business of farm
ing, by which he supports his family, is not 
a family expense: McCormick v. Muth, 49-
536; nor is the purchase of a plow: liussell v. 
Long, 52-250. The expense of treatment 
of a wife at a hospital for the insane, held 
not to be a family expense: Delaware County 
v. McDonald, 46-170. 

Where the husband purchased a watch 
and chain and other jewelry, a part of which 
was presented to his wife and the remainder 
used in the family, the wife was held liable 
therefor as family expenses, although she 
had no knowledge that they were not paid 
for until sometime afterwards: Marquardt v. 
Flaughter, 60-148. 

While the property of the wife may be 
liable for rent of premises leased to the hus
band as a dwelling for the family, it cannot 
be seized under landlord's attachment by 
virtue of such lease for rent not yet accrued: 
Schura v. McMenamy, 82-432. 

I t is error to limit the liability under this 
section with reference to medical services to 
such as are necessary and proper. The aver
ment in the petition that the expenditure 
sued for was a necessary family expense will 
not oblige the plaintiff to prove that the ex
pense was necessary: Schrader v. Hoover, 80-
243. 

Medical service rendered to the husband 
constitutes a family expense for which the 
wife is liable: Murdy v. Skyles, 70 N. W., 714. 

The wife is not liable under this section 
for the rent of a farm leased by the husband 
for farming purposes, although a house locat-^ 
ed thereon is occupied by the family, and 
the supplies of the family are drawn to some 
extent from the produce and crops of said 
farm: Hecht v.-Gilch, 82-596. 

Where the plaintiff sought to recover 
from the husband items of family expense 
under a contract made with the wife, since 
deceased, held, that the plaintiff could not 
testify with reference to such contract: Gal-
vin v. Bischoff, 80-605. 

To constitute a family expense it is es
sential that the thing for which the expendi
ture was incurred should have been used or 
kept for use in the family: Fitzgerald v. Mc
Carty, 55-702. 

Where it is sought to hold the wife liable 
for an indebtedness contracted by the hus
band on the ground that it is for family ex
penses, the plaintiff should prove that the 
goods alleged to have been purchased by the 
husband were such as might be regarded as 
a family expense and that they were actually 
kept for use in the family: Way v. Cross, 63 
N. W., 691. 

Therefore where the plaintiff's books of 
account did not show for what the charges 
were made against the husband, held, that 
the wife would not be liable therefor: Ibid. 

A father not being liable for necessaries 
furnished an adult son or daughter who lives 
with him, is not liable for such necessaries 
as being part of the family expenses. The 
purpose of this section is not to declare what 
charges or expenditures would be regarded 
as expenses of the family, but to provide a 
remedy therefor against both husband and 
wife: Blachley v. Loba, 63-22. 

The children of the wife by a former hus
band may be members of the family while 
the husband and wife live together, but if 
the husband leaves the wife and lives else
where he is not liable for the support of such 
step-children as family expenses: Menefee v. 
Chesley, 66 N. W., 1038. 

Where the wife has purchased goods of a 
merchant with whom the husband has no ac
count, and to whom he has given notice in 
writing not to sell goods to his wife and 
charge them to him, it not appearing but 
that the husband otherwise provides neces
saries for the family, the merchant cannot 
hold the husband liable as for family ex
penses: Devendorf v. Emerson, 66-698. 

A party who furnishes money to the hus
band to pay indebtedness for family ex
penses has no right of action against the 
wife therefor, where the money is not fur
nished at her request nor upon an assign
ment of the account: Sherman v.King, 51-182. 
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Money borrowed ior and used in purchas- pended. This duty is cast equally upon 
ing articles which, if obtained on credit, both: Johnson v. Barnes, 69-641. 
would constitute proper items of family ex- That the wife cannot recover from the 
pense, cannot itself be treated as a family husband or his estate money or property of 
expense: Davis v. Bitchey, 55-719. hers used by him or otherwise devoted to 

An action to make an indebtedness for payment of family expenses, see notes to 
family expenses a lien upon real property of | 3155. 
the wife may be brought in the county The husband cannot bind the property of 
where the property is situated: See ? 3493 the wife against her will and notwithstand-
and notes. ing her protest known to the party with 

If the duty of supporting the family is whom the contract was made, in purchasing 
performed by the wife, she cannot claim re- articles which are used by the family but 
imbursement from him for the money ex- are not necessaries: Haggard v. Holmes, 90-

308. 

SEC. 3166. Removal from homestead—custody of children. Neither 
husband nor wife can remove the other nor the children from the homestead 
without the consent of the other, and if the husband abandons the wife she 
is entitled to the custody of the minor children, unless the district court, 
upon application for that purpose, shall otherwise direct. [C'73, § 2215; R., 
§ 2514; C.'51, § 1462.] 

SEC. 3167. Insani ty of ei ther spouse—conveyance of p roper ty . 
Where either the husband or wife is insane and incapable of executing a 
deed, relinquishing or conveying his or her right to the real property of 
the other, the other may petition the district court of the county of his or 
her residence, or of the county where the real estate to be conveyed is 
situated, setting forth the facts, and praying for an order authorizing the 
applicant or some other person to execute a deed and relinquish the interest 
of the insane person in said real estate. [C. 73, § 2216; R., § 1500.] 

SEC. 3168. Proceedings. The petition shall be verified by the petitioner, 
and filed in the office of the clerk of the district court of the proper county, 
notice of which shall be given as in other cases. Upon completed service, 
the court shall appoint some responsible attorney thereof guardian for the 
person alleged to be insane, who shall ascertain the propriety, good faith 
and necessity of the prayer of the petitioner, and may resist the application 
by making any legal or equitable defense thereto, and he shall be allowed 
by the court a reasonable compensation to be paid as the other costs. [C. 73, 
§ 2217; R., § 1501.] 

SEC. 3169. Decree. Upon the hearing of the petition, the court, if 
satisfied that it is made in good faith by the petitioner, and he is a proper 
person to exercise the power and make the conveyances, and it is necessary 
and proper, shall enter a decree authorizing the execution of the convey
ance, for and in the name of such husband or wife, by such person as the 
court may appoint. [C.73, § 2218; R., § 1502.] 

SEC. 3170. Conveyances—revocation. All deeds executed as pro
vided in this chapter shall convey the interest of such insane person in the 
real estate described, but such power shall cease and be revoked as soon as 
he or she shall become of sound mind and apply to the court therefor, but 
such revocation shall not affect conveyances previously made. [C.73, § 
2219; R , § 1508.] 

CHAPTER 3. 

OP DIVORCE, ANNULLING MARRIAGES, AND ALIMONY. 

SECTION 3171. Jurisdiction. The district court in the county where 
either party resides has jurisdiction of the subject-matter of this chapter. 
[C. 73, § 2220; R., § 2532; C. r51, § 1480.] 

Jurisdiction; residence: The action is power to try the case irrespective of the res-
not local, but transitory, and the court being idence of defendant: Smith c. Smith, 4 G. 
satisfied of the residence of plaintiff, has Gr., 266. 
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The residence on the part of plaintiff re
quired by statute is a legal and not merely 
an actual residence; such a residence as that, 
when a man leaves it, he has an intention of 
returning to it: Hinds v. Hinds, 1-36. 

A mere temporary sojourn for a season, 
without intention of domiciliation and citi
zenship, is insufficient: Smith v. Smith, 4 
G. Gr., 266; Whitcomb v. Whitcomb, 46-437, 
443. And see Bush v. Rush, 48-701. 

A Utah divorce obtained without juris
diction, or where neither party was resident 
of the territory, is absolutely void: State v. 
Fledk, 54-429. 

I t is competent to establish by parol that 
a decree of divorce rendered in another 
state is void for want of jurisdiction in the 
court rendering it, for the reason that 
neither plaintiff nor defendant were resi
dents of the state where the decree was 
rendered as required by the laws of that 
state: Neff v. Beauchamp, 74-92. 

The rule that the domicile of the wife 
and children is to be considered the same as 
that of the husband is subject to the excep
tion that, in a proceeding for a divorce, the 
law recognizes the husband and wife as hav
ing separate domiciles, and a valid divorce 
may be decreed in a suit where only one of 
the parties resides: Kline v. Kline, 57-386. 

Where the proceeding is brought by the 
husband in one state against the wife living 
in another state, and jurisdiction is acquired 
by service of publication, the court may de
clare the status of the parties and grant the 
decree, but it cannot make a valid decree as 
to the custody of the children, who are non
residents of the state where the divorce pro
ceedings were had: Ibid. 

Under particular facts, held, that a sup
plementary decree of a court of another 
state, fixing the amount of alimony to be 
paid under a decree of divorce previously 
rendered in that state, was with jurisdiction, 
and would be recognized in this state: Alder-
son v. Alderson, 84-198. 

Jurisdiction as to children: The provi
sions as to the custody of a child, made in the 
decree of divorce regularly obtained and 
still in force in another state, such child 
being within the jurisdiction of the court at 
the time the decree was rendered, will be 
regarded as binding and conclusive by the 
courts of this state, when the right to the 
custody of the child is called in question 
here, until such decree is modified or re
versed or set aside for cause shown to the 
jurisdiction which rendered it: Wakefield v. 
'Ives, 35-238. 

Waiver of want of jurisdiction: "Want of 
jurisdiction of a court to entertain an action 
for divorce, owing to the nonresidence of 
plaintiff, cannot afterwards be interposed 
by such plaintiff as an objection to the de
cree, where it appears that plaintiff author
ized the cause to be prosecuted and received 
the money allowed as alimony: Ellis v. White, 
61-644. 

Decree against nonresident: "Where the 
action for divorce is brought by a resident of 
one state, in the courts of that state, against 
a nonresident, and service is had by publi
cation only, without appearance by defend
ant, the court acquires jurisdiction only to 

declare the status of the parties before it, 
but cannot render a valid decree as to the 
custody of minor children who are non
residents of the state where the decree is 
rendered: Kline v. Kline, 57-386. 

The policy and laws of the two states of 
Nebraska and Iowa being substantially the 
same as to the mode of procedure that may 
be adopted to obtain a divorce, it being pro
vided in both states that a divorce may be 
obtained in some other state or country, held, 
that a divorce granted in Nebraska in ac
cordance with its laws to a resident of that 
state and against a resident of Iowa, upon 
personal service, being valid in the state 
where it was granted, would be recognized as 
valid in Iowa: Van Orsdal v. Van OrsciaZ, 67-35. 

Presumption: "Where parties who have 
been husband and wife, separate and the 
former lives with a woman claiming to be, 
and held out by him tobe, and reputed tobe, 
his wife, the presumption will be entertained 
that such cohabitation is legal, and that he 
has been divorced from his former wife, and 
this presumption will be entertained when 
the legality of a subsequent marriage by 
such former wife is called in question: 
Blanchard v. Lambert, 43-228. 

Where acts are shown which would 
amount to a crime if a divorce from a previ
ous marriage had not been obtained, such 
proof will be admissible to support an allega
tion of divorce, where by reason of destruc
tion of records the record itself cannot be 
produced: In re Estate of Edwards, 58-431. 

The law presumes a second marriage to 
be lawful and not criminal and if it appears 
that the consort by a former marriage is liv
ing so that the second marriage would be 
unlawful but for a prior divorce, such prior 
divorce will be presumed where the consort 
by the first marriage has knowledge of the 
second marriage and makes no objection 
thereto: Leach v. Hall, 64 N. "W., 790. 

The presumption of divorce, in the ab
sence of any record evidence thereof, can 
only be invoked in aid of innocence and the 
legitimacy of offspring, nor does it always 
obtain even in such cases; but such rule is 
not applicable in any case where neither 
party has been married again or has lived 
in cohabitation with another person as hus
band or wife. Therefore, held, that the 
mere fact of long separation would not give 
rise to a presumption of divorce such as to 
defeat the wife's dower right: Cruize v. 
Bilhnire, 69-397. 

Legislative divorces: The courts have no 
inherent common-law jurisdiction over the 
matter of divorce. All the authority they 
can exercise in that respect is derived from 
legislative enactment. In England, at the 
time the common law was adopted in this 
country, a marriage could not be dissolved 
for any cause without special act of parlia
ment. And after the independence of the 
states there was no method of obtaining a 
divorce except by virtue of general or 
special legislative enactment. Therefore, 
held, that the legislatures of the states are 
deprived of the power to grant divorces 
only so far as that power has been conferred 
on the courts of the state: Levins v. Sleator, 
2 G. Gr., 004. 
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S E C . 3172. Pet i t ion . Except where the defendant is a resident of this 
state, served by personal service, the petition for divorce, in addition to the 
facts on account of which the plaintiff claims the relief sought, must state 
that the plaintiff has been for the last year a resident of the state, specify
ing the township and county in which he or she has resided, and the length 
of such residence therein after deducting all absences from the state; tha t 
it has been in good faith and not for the purpose of obtaining a divorce 
only; and in all cases it must be alleged that the application is made in 
good faith and for the purpose set forth in the petition. [C. '73, § 2221; R., 
§ 2533; C. '51, § 1481.] 

The fact that the plaintiff is not a resi- ized suit to be brought and accepted ali-
dent of the state cannot be taken advantage mony allowed by the decree: Ellis v. White, 
of by her for the purpose of defeating the 61-644. 
judgment, where it appears that she author-

S E C . 3173. Verif ication—evidence—hearing. The petition must be 
verified by the plaintiff, and its allegations established by competent 
evidence. If the averments as to residence are not fully proved, the hear
ing shall proceed no further, and the action be dismissed by the court; and 
no divorce shall be granted on the testimony of the plaintiff alone. All 
such actions shall be heard in open court upon the oral testimony of 
witnesses, or depositions taken as in other equitable actions or by a com
missioner appointed by the court. [C.73, § 2222; R., § 2533; C. '51, § 1481.] 

Verification: That a petition for a divorce tuted by the guardian of one of the parties 
is not sworn to does not deprive the court to the marriage relation, who is insane: 
of jurisdiction or render subsequent pro- Mohler v. Shank's Estate, 93-273. 
ceedings invalid; McCruney v. McCraney, 5- The judgment of divorce entered in such 
232, 254. a suit would be void but where the defend-

Defects in the verification of the petition ant accepted the benelits of a decree in such 
are not jurisdictional and cannot be urged suit against her by receiving payment of 
in a collateral attack: Ellis v. White, 61-644. alimony provided for in her behalf and by 

This provision as to the verification of marrying,/teM,that she was thereby estopped 
the petition by plaintiff is doubtless manda- from afterwards asserting any claim in the 
tory and intended to prevent looseness of estate of the insane husband: Ibid. 
practice in actions of divorce,and its require- Method of trial: The provision that the 
ments should be strictly enforced. The fact trial is to be in open court is not complied 
that defendant answers the petition without with by trial to referee, and a subsequent 
•objecting to a want of verification will not hearing of the report of such referee on ex-
«onstitute a waiver of such requirement, for ceptions thereto. A reference in such cases ' 
the reason that it is enacted not for the cannot be made even by consent, but the 
benefit of defendant, but as a hindrance to testimony taken by such referee, appointed 
•easy divorce, and therefore cannot be waived, in such case, may be treated as taken before 
But such provision does not relate to the a commissioner in accordance with the pro-
jurisdiction of the court. It prescribes a visions in this section, and the evidence so 
rule of action intended only to govern as to taken may be used on the trial in court: 
the final judgment in the case. Therefore Mobart v. Hdbart, 45-501. 
the fact that the petition is not verified will As the parties to a proceeding for divorce 
not deprive the court of jurisdiction to make had the right under the Revision to a jury 
an order as to temporary alimony: Van Duucr trial, such right was not taken away by the 
v. Van Duzer, 65-625. Code of '73 in proceedings commenced before 

While the verification of the petition is its adoption: Wadsworth v. Wudsworth, 40-448. 
not jurisdictional, it is evidently contem- Consent of parties will not warrant the 
plated that the action shall be prosecuted by granting of a divorce unless proper ground 
the injured party in his or her personal ca- therefor is shown: Lyster v. Lyster, 1-130. 
pacity, and such an action cannot be insti-

S E C . 3174. Causes. Divorces from the bonds of matrimony may be 
decreed against the husband for the following causes: 

1. When he has committed adultery subsequent to the marriage; 
2. When he wilfully deserts his wife and absents himself without a 

reasonable cause for the space of two years ; 
3. When he is convicted of a felony after the marriage; 
4. When after marriage he becomes addicted to habitual drunkenness; 
5. When he is guilty of such inhuman t reatment as to endanger the life 

of his wife. [C '73 , § 2223; R., § 2534; C 5 1 , § 1482.] 

In general: To justify the granting of a been guilty of some of the acts mentioned in 
divorce it inu&t appear that defendant has file ùtatuteb ao grounds therefor. It la not 

72 
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sufficient that the court finds defendant's held sufficient to warrant a divorce on that 
conduct is such as to manifest a disregard ground: Ibid. 
on his part of the marriage vows and his ob- In a particular case, held, that the evi-
ligations to plaintiff: Miller v. Miller, 43-325. dence did not establish adultery on the part 

The causes enumerated in the statute are of the wife, nor cruel and inhuman treat-
the only ones which will justify either party ment on her part such as to entitle the plain-
to the marriage in refusing to live with the tiff to divorce: Peavey v. Peavty, 76-443. 
other: York v. Ferner, 59-487. In a particular case, held, that the evi-

Where the ground for divorce is a con- dence did not sufficiently establish the truth, 
tinning one, although it may have begun be- of the charge of adultery: Haggard v. Hay-
fore the enactment of the statute providing gard, 62-82. 
for a divorce on that ground, yet if continued Evidence of adultery is sufficient when 
afterward for the period required, it will be the circumstances proven lead naturally and 
sufficient to justify the divorce: McCraney v. fairly to the conclusion of guilt and are incon-
McCraney, 5-232, 254. sistent with any theory of innocence: Car-

Impotency, insanity and idiocy are not lisle v. Carlisle, 68 N. W.;,681. 
grounds for divorce: Wcrtz v. Wertz, 43-534. Under the evidence in a particular case, 

The violation of an antenuptial contract held, that adultery was not established: Ibid. 
is not a ground for divorce: Owen v. Oxeen, When the wife deserts the husband with-
90-365. out reasonable ground, and before she has 

Under a previous statute providing for di- been absent long enough to entitle him to a 
vorce, when it was made fully apparent to divorce he commits adultery, the wife is en-
the court that the parties could not live in titled to divorce and alimony: Wilson v. Wil-
peace and happiness together, and that their son, 40-230: Dupont v. Dupont, 10-112. 
welfare required a separation, held, that it While the adultery of plaintiff will debar-
must be made fully apparent to the court, not her from procuring a divorce on the ground 
only that the parties could not live in peace of a like crime on the part of defendant, yet 
and happiness, but also that their welfare re- where the marriage of plaintiff, which was-
quired their separation: Insketp v. Inskeep, claimed to be adulterous, was contracted in 
5-204. ignorance of the fact that defendant was-

Further, held, that a divorce on this alive, and in fact he had not been heard of 
ground could not be granted to the wrong- for ten years, held, that such marriage on 
doer: Ibid. J"the part of plaintiff would not defeat her-

It is probably correct to say that a decree action against defendant for divorce: Smith. 
in an action for divorce is an adjudicatioti of v. Smith, 64-682. 
all causes for divorce then existing: Hivers _ Desertion: A reasonable cause for deser-
o. Hivers, 65-568. tion must be one which would prima facie en-

Adultery is the voluntary sexual inter- title the party so deserting to a divorce: 
course of a married person with one not the Pierce v'. Pierce, 33-238. 
husband or wife: Aitchison v. Aitchison, 68 N. Whether the desertion and absence must 
W., 573. both be without reasonable cause, quœre; 

Where divorce is sought on the ground though it may well be questioned whether 
of adultery, it is not necessary to prove the the true meaning of the statute is not " when 
direct fact of adultery, but it may be in- the defendant wilfully deserts her without 
ferred from the circumstances. These, how- reasonable cause and absents himself for
ever, must be such as would lead the two years." But the reasonable cause here 
guarded discretion of a just mind to the con- contemplated is wrongful conduct on the part 
elusion of the truth of the facts. If the of the wife, amounting to a good excuse for 
adulterous disposition of the parties is once the husband's desertion and absence. No-
established the crime may be proven from other cause can be shown than one arising 
their afterward being together under cir- from the fault of the wife. The statute does-
cumstances authorizing such inference: In- not require that the absence shall be wilful, 
skeep o. Insketp, 5-204. and therefore, held, that if the desertion oe-

The circumstances are to be taken to- curred while the defendant was sane, his. 
gether and when combined must tend to es- subsequent insanity was no excuse: Douglass 
tablish the criminal disposition of the party v. Douglass, 31-421. 
charged, a like disposition of the alleged In case of application for a divorce on the 
particeps criminis, and an opportunity to ground of desertion, the petition must state 
commit the act: Ibid.; Aitckison v. Aitchison, that such desertion was "without reasonable 
68 N, W., 573. cause:" Pinkney v. Pinkney, 4 G. Gr., 324. 

In a particular case, held, that the con- Where the parties mutually agree to sep-
duct of defendant though suspicious was arate, neither one is entitled to divorce on 
capable of explanation on a theory con- the ground of the absence of the other until 
sistent with his innocence, and there was such party offers to and expresses a willing-
therefore not sufficient ground for divorce: ness to live with the other, and such offer 
Aitchison v. Aitchison, 68 N. W., 573. must appear to be made in good faith: Far-

Adultery can seldom be proven by other ber v. Farber, 64-362. 
than circumstantial evidence, and evidence Where there is desertion of the husband 
thereof is sufficient when the circumstances by the wife on account of inhuman treat-
proved lead naturally and fairly to the con- ment which in itself is a ground for divorce, 
elusion of guilt, and are inconsistent with such desertion cannot be made a basis of di-
any rational theory of innocence: .Names v. vorce by the husband: Doolittlc v. DoolitUe, 
Barnes, 67-383. * 78-691. 

Evidence of adultery in a particular caac, Desertion to bo ix ground of divorce must-
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have continued for two years and be without 
a reasonable cause: Oioen v. Owen, 90-365. 

The law requires a husband to do all he 
reasonably can to protect his wife from in
sult and abuse, and failing to do so, she is, 
in a proper case, justified in leaving him, 
and such leaving will not constitute legal 
desertion. So held, where the insult and 
abuse were from children of the husband by 
a former marriage: Day v. Day, 84-221. 

Alsoheld, in such case of desertion, if the 
husband desired to give the wife an oppor
tunity to return to him, his offer should not 
only be made in good faith, but should not 
be coupled with improper conditions, such 
as to require her to part with a possible in
terest in his estate: Ibid. 

Also held, that the treatment of the wife 
in such case by the children of her husband 
was such as to directly tend to impair her 
health, and that a divorce was properly 
granted: Ibid. 

Where a separation is by mutual agree
ment, there can be no divorce on the ground 
of wilful desertion; but the fact that the 
wife lives apart from the husband and ac
cepts support from him will not show consent 
to separation: Ibid. 

To constitute an excuse for desertion of 
the husband by the wife, so as to prevent the 
same being a ground for divorce on the part 
of the husband, there must exist such facts 
as would in themselves authorize an action, 
on the part of the wife, for divorce: Taylor 
v. Taylor, 80-29. 

Under particular facts, held, that alleged 
cruelty on the part of the husband was not 
such as to justify desertion of him by the 
wife and prevent such desertion from being 
a ground of divorce at the suit of the hus
band: Packard v. Packard, 90-765. 

Facts in a particular case, held sufficient 
to constitute a wilful desertion of the hus
band on the part of the wife: Pilgrim v. Pil-
yrim, 57-370; Lane v. Lane, 67-76. 

In another case, held, that the evidence 
was not sufficient: Atkinson v. Atkinson, 67-
364. 

A conviction of felony from which an ap
peal has been prosecuted and which is liable 
to reversal is not sufficient ground for a di
vorce. The conviction must be final and ab
solute: Vinsant v. Vinsant, 49-639. 

Where it appeared that defendant was 
convicted on an indictment for felony, but 
the cause was appealed, and at the time of 
the trial in the divorce suit such appeal was 
undetermined, held, that there was no ground 
for divorce upon such conviction: Hivers v. 
Rivers, 60-378. 

But in such case, held, that after the af
firmance of such conviction a new action for 
divorce might be brought on the ground of 
such conviction, and would not be barred by* 
the first action: Rivers v. Rivers, 65-568. 

Habitual drunkenness: To constitute a 
person an habitual drunkard it is not neces
sary that he be in that condition during 
business hours: Wheeler v. Wheeler, 53-511. 

In an action by a wife for divorce upon the 
ground of the habitual drunkenness of her 
husband, where there was no direct corrobo
ration of the evidence of the wife that de
fendant had acquired the habit of drunken

ness after marriage, but the evidence of 
other witnesses was such as to show that the 
fits of intoxication became more frequent in 
later years, and that towards the last he was 
in a continuous state of intoxication, held, 
that this was a sufficient corroboration of 
plaintiff's testimony: Lewis v. Lewis, 75-200. 

Inhuman treatment: In order to consti
tute inhuman treatment within the statutory 
provision there must be two ingredients: 
first, such treatment must be inhuman, and, 
second, it must be such as to endanger life: 
Freerking v. Freerking, 19-34. 

To constitute a cause for divorce on the 
ground of cruel and inhuman treatment, the 
treatment must not only be inhuman but 
must be such as to injure the health and en
danger life: Aitchison v. Aitchison, 68 N. W., 
573; Carlisle v. Carlisle, 68 N. W., 681. 

It must not be such as is due to the fault 
of the complaining party: Carlisle v. Carlisle, 
68 N. W., 681. 

In an action for divorce on the ground of 
inhuman treatment, past treatment is not of 
itself a ground, and is material only as show
ing a just foundation for the apprehended 
danger to life. Threats of violence, where 
there is danger of harm to the life, will be 
sufficient; but threatened injury, causing 
apprehension of bodily harm merely, will 
not be sufficient. The question is whether 
there is reasonable apprehension of danger 
to the life: Beebe v. Beebe, 10-133. 

Although it is not shown that any act has 
been done in the way of an attempt to in
flict the apprehended injury, yet the court 
may see that there is danger in such case as 
well as though there had been many at
tempts: Ibid. 

There may be inhuman treatment en
dangering life, although no physical injury 
is shown to have been sustained. Therefore, 
held, that where the husband had searched 
for a revolver with the intention of killing 
his wife, her life had been in danger within 
the meaning of the statute, and her husband 
had exhibited such a criminal disposition 
that her life would continue to be in danger 
if she continued to live with him, and she 
was entitled to a divorce: Sackrider v. Sack-
rider, 60-397. 

Treatment calculated to affect the mind 
of plaintiff so as to destroy her health and 
ultimately endanger her life, or which in
volves by natural consequence a permanently 
injurious and prejudicial effect upon her 
health, will be sufficient: Caruthers v. Carutii-
ers, 13-266; Cole v. Cole, 23-433. 

Cruel treatment will not justify a divorce 
unless it be such as to furnish reasonable 
ground to apprehend physical danger in the 
further continuance of the marriage rela
tion, and must not be such as is caused by 
the party's own misconduct: Knight v. Knight, 
31-451. 

The acts complained of must be of such a 
nature as to justify a belief that the continu
ance of cohabitation would be dangerous to 
her life and health: Vanduzer v. Vanduzer, 
70-614. 

Persistent abuse of the wife in the pres
ence of her children, and also in the presence 
of neighbors and others, by applying to her 
epithets imputing to her unchastity, must 
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necessarily wound the feelings and utterly 
destroy her peace of mind in such sense as to 
impair her bodily health. Wheeler v. Wheeler, 
53-511. 

A long continued course of ill treatment, 
even without physical violence, may be such 
as to endanger the life of a wife who is sub
jected thereto: Doolittle v. Doolittle, 78-691. 

The habitual use of vile epithets by the 
husband towards the wife, accompanied with 
threats of physical violence and occasional 
acts of violence, held sufficient under the cir
cumstances to entitle the wife to a divorce: 
Douglass v. Douglass, 81-258. 

In a particular case, held, that insulting 
and abusive language and acts of violence, 
were not sufficient to warrant a decree of 
divorce on the ground of cruel treatment: 
Potter v. Potter, 75-211. 

In an action for divorce on the ground of 
inhuman treatment endangering life, in a 
particular case, held, that the evidence failed 
to show that the conduct complained of by 
plaintiff had any serious or permanent effect 
upon her health and a divorce was properly 
denied: McKee v. McKee, 77-464. 

In a particular case, held, that the evi
dence did not show such cruel and inhuman 
treatment as to entitle the wife to a divorce: 
Oilbertson v. Gilbertson, 78-755. 

In an action for divorce upon the ground 
of inhuman treatment, where the testimony 
showed frequent contentions and disputes 
for which both were to blame, but failed to 
sustain the charge of inhuman treatment, 
held, that a divorce was properly denied: 
Edgerton v. Edgerton, 79-68. 

In a particular case, held, that while the 
husband had been coarse and brutal, yet the 
wife had shown such lack of regard for his 
feelings that the court could not consider 
her nature so sensitive to harsh and even 
obscene language that her life had been put 
in danger by hearing it: Evans v. Evans, 
82-462. 

Proof that the husband at the time of the 
inhuman treatment complained of was in
sane will defeat divorce on that ground: 
Tiffany v. Tiffany, 84-122. 

Where the cruelty complained of was 
personal violence and it appeared that such 
violence was used in resistance to violence 
by plaintiff, held, that there was no ground 
for divorce: Owen v. Owen, 90-365. 

Charges by the husband against the wife 
of unchastity, based upon conduct on the 
part of the wife warranting a belief on the 
husband's part of their truth, do not consti
tute such cruelty as to entitle the wife to 
divorce: Coulthard v. Coulthard, 91-742. 

Conduct of a wife towards a husband in a 
particular case not involving violence, held 
not to be such as to entitle him to a divorce 
for inhuman treatment. While there may 
be inhuman treatment without physical vio
lence, yet conduct due to ill health, weak
ness, or disease, or mere inexcusable whim, 
or caprice, not involving intentional injury 
cannot be so construed: Ennis v. Ennis, 92-
107. 

Under the evidence in a particular case, 
held, that there was such showing of personal 
violence as to warrant a decree of divorce to 

the wife and to show reason for the wife's 
leaving the husband so that her desertion 
was not a ground of divorce to the husband: 
Schichtl v. Schichtl, 88-210. 

Evidence in a particular case, held not 
sufficient to show such cruelty on the part of 
the husband as to entitle the wife to divorce, 
the acts of cruelty complained of having 
been committed two years prior to the sep
aration of the parties: Felton v. Felton, 62 N. 
W., 677. 

To constitute cruel and inhuman treat
ment such as to be a cause for divorce the 
conduct must not only be inhuman but such 
as to injure health. But where a continua
tion of cohabitation under the circumstances 
would impair the health and imperil the life 
of the wife she is entitled to a divorce: 
Prather v. Prather, 68 N.W., 806. 

Where it appeared that from the time 
differences arose between husband and wife 
he was continually neglectful of his social 
duties to his family, was not helpful in car
ing for the children, was sullen, reserved in 
his communications with his wife, harsh in 
his language when angry, not at all thought
ful as to the health and comfort of his wife 
as he should have been, and exacting and 
dictatorial, held, that there was sufficient 
showing for divorce on the ground of cruel 
and inhuman treatment. Treatment by the 
husband calculated to affect the mind of the 
wife so as to destroy her health and ulti
mately endanger her life and which involves 
by natural consequences a permanently in
jurious and prejudicial effect upon her 
health perilous to life, will be sufficient: 
Aitchison v. Aitchison, 68 N. W., 573. 

Facts considered and held insufficient to 
establish cruel and inhuman treatment. 
Under the facts, held, that the plaintiff had 
deserted her husband: Briggs v. Briggs, 71 
N. W., 198. 

In an action for divorce on the ground of 
cruel and inhuman treatment endangering 
life, held, that the facts established by the 
only corroborating witness in connection 
with the testimony of plaintiff were not such 
as to entitle her to a divorce: Potter v. Potter, 
75-211. 

Inhuman treatment which is the result of 
insanity will not be a ground of divorce: 
Wertz v. Wertz, 43-534. 

Acts of cruelty, coupled with failure to 
furnish suitable food and clothing, held suffi
cient, in a particular case, to constitute 
ground for divorce: Harnett v. Harnett, 55-
45. 

Evidence in a particular case, held suffi
cient to show cruel and inhuman treatment 
on the part of the husband entitling the wife 
to divorce: Plainer v. Plainer, 66-378; Hester-
hen v. Sesterhen, 60-301. 

In a particular case, held, that the evi
dence was not sufficient to show such cruel 
and inhuman treatment as to entitle the wife 
to a divorce: Rivers v. Rivers, 60-378; Whaley 
v. Whaley, 68-647; Maben v, Maben, 72-658. 

Failure of the husband to contribute or to 
offer to contribute anything to the support 
of the wife and child considered as bearing 
on the question of cruel and inhuman treat
ment: Hart v. Hart, 74-487. 
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The facts showing the treatment is inhu
man, and such as to endanger life, must be 
stated. General allegations to that effect 
will not be sufficient: Freerkinq v. Freerkinq, 
19-34. 

To entitle complainant to a divorce on the 
ground of inhuman treatment it is enough to 
show that fact, although the specifications of 
the petition are not proved as laid: Cole v. 
Cole, 23-433. 

Misconduct of plaintiff: While plaintiff 
may be denied relief on the ground of mis
conduct, notwithstanding the wrong charged 
on the part of defendant, yet, in a particular 
case, held, that the misconduct of plaintiff 
was not such as to show that she was not en
titled to relief: Marsh v. Marsh, 64-667. 

Condonation: Sexual intercourse of a wife 
with her husband after suit was commenced 
against the husband on the ground of cruel 
treatment endangering life, held, not to be a 
condonation, where it was procured by the 
husband without the wife's voluntary con
sent: Harnett v. Harnett, 55-45. 

The fact that a wife seeking divorce re
mains in the same house with her husband 
and does the household work for the hus
band does not amount to condonation suffi
cient to defeat her action: Harnett v.Harnett, 
59-401. 

And held, that the wife would not be re
quired to reconvey the property conveyed to 
her under the agreement, especially as she 
claimed nothing in the way of alimony: Ibid. 

In a particular case, lield, that cohabita
tion after commencement of suit for divorce 

did not constitute a condonation such as to 
defeat the action, in view of subsequent con
duct of defendant: Douglass v. Douglass, 81-
258. 

The rule that cohabitation constitutes a 
condonation is of very doubtful merit in 
cases of cruelty, and unless the court is satis
fied that the danger which is the basis for 
the separation no longer exists. The doc
trine should be applied with caution where 
the object of the decree is safety to life: 
Ibid. 

In a particular case, held, that the con
donation of the wife in regard to adultery of 
the husband was not such as to show assent 
thereto on her part: Cochran v. Cochran, 35-
477. 

Where an action by the wife for divorce 
was dismissed upon an agreement of the 
husband to convey to plaintiff certain prop
erty, and to abstain from the use of intoxi
cating liquors, and the contract was reduced 
to writing, but the agreement to abstain 
was, by an oversight, omitted; and the prop
erty was conveyed, but the promise to ab
stain from drinking was not kept by defend
ant, who again became habitually intoxi
cated, in a new action for divorce upon the 
same ground held, that the condition to ab
stain from drinking should be regarded as 
part of the contract, and that such agree
ment was no bar to the second action for di
vorce: Lewis v. Lewis, 75-200. 

Facts in a particular case, held not suffi
cient to show condonation: Sesterhen v.Sester-
hen, 60-301. 

SEC. 3176. Husband from wife. The husband may obtain a divorce 
from the wife for like cause, and also when the wife at the time of the mar
riage was pregnant by another than the husband, of which he had no knowl
edge, unless such husband had an illegitimate child or children then living, 
which at the time of the marriage was unknown to the wife. [C'73, § 2224, 
R , § 2535; C.'51, § 1483.] 

Where a woman is pregnant by another no legal obligation to live with his wife: 
man at the time of their marriage, and such 
fact is unknown to the husband, he is under 

no legal obligation to live with 
Brannum v. (fConner, 77-632. 

SEC. 3176. Cross-petition. The defendant upon a cross-petition may 
obtain a divorce for either of the causes stated in the second preceding sec
tion, and if the husband is defendant he may, in addition to those causes, 
have a like decree for the cause stated in the last section. [C. 73, § 2225.] 

The cross-petition for a divorce by defend
ant is to be regarded as a counter-claim: 
Ibid. 

The cross-petition here contemplated may 
be based on causes of divorce occurring sub
sequently to the commencement of the orig
inal action: Wilson v. Wilson, 40-230. 

SEC. 3177. Maintenance during litigation. The court may order 
either party to pay the clerk a sum of money for the separate support and 
maintenance of the adverse party and the children, and to enable such party 
to prosecute or defend the action. [C. '73, § 2226.] 

Temporary alimony: To warrant an order 
granting temporary alimony the fact of mar
riage between the parties must be admitted 
or proved: York v. York, 34-530. 

In a proceeding to vacate a decree of di
vorce the court has no power to require de
fendant to pay plaintiff a sum of money to 
enable her to prosecute the action. To au
thorize such an order it is essential that the 

marriage relation should exist: Wilson v. 
Wilson, 49-544. 

But the acts of the parties in living to
gether again as husband and wife, after a 
divorce, were held sufficient to establish such 
marital relation as to justify the granting of 
an order for temporary alimony: McFarland 
v. McFarland, 51-565. 

The proof of marriage in a particular case, 
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held sufficient to authorize the allowance of 
temporary alimony: Smith v. Smith, 61-138. 

Upon the question of an allowance of suit 
money plaintiff is not bound to show that she 
is entitled to a divorce. The making of such 
allowance is a matter of discretion, and the 
appellate court will not set it aside unless 
it shall appear that the discretion has been 
abused: Campbell v. Campbell, 73-482. 

Orders made for temporary alimony for 
support of the wife and for attorney's fees 
cannot be regarded as a final adjudication as 
to the rights of the parties: Clyde v. Peavy, 
74-47. 

Temporary alimony is not allowed in an 
action in the nature of a proceeding to set 
aside a voidable decree of divorce: Shaw v. 
Shaw, 92-722. 

By court, not judge: The power to make 
the order for temporary alimony is conferred 
upon the court, and not upon the judge in 
vacation: Prosser v. Prosser, 64-378. 

In a proceeding for support: Where the 
wife brings action for support without di
vorce, a temporary allowance may be made 
for the prosecution of the action in the same 
manner as provided by statute in proceed
ings for divorce: Finn v. Finn, 62-482: Simp
son v. Simpson, 91-235. 

Application; allowance: If the applica
tion for temporary alimony does not fairly 
present the facts necessary to enable the 
court understandingly to pass upon it, all 
the inferences and presumptions which nat
urally arise out of the defect of such appli
cation will be indulged in against the party 
making it. But the opposite party can
not, by motion for more specific statement, 
require the number, names and residences 
of witnesses, and facts expected to be proved 
by each, to be shown to the court in deter
mining the proper amount to be allowed for 
the purpose of enabling the cause to be tried. 
In a particular case, held, that the allowance 
for temporary alimony was excessive: 
Champlin v. Champlin, 42-169. 

The court may have jurisdiction to make 
an order as to temporary alimony, although 
the averments of the petition are not veri
fied as required by \ 3173: Van Duzer v. Van 
Duzer, 65-625. 

Temporary alimony may be granted to 
either party in a divorce proceeding as 
against the other; and, in a particular case, 
where the husband sought a divorce from 
the wife, held, that an allowance of tempo
rary alimony to the wife was proper: Small 
v. Small, 42-111. 

An allowance to the wife of the means of 
defraying expenses of a suit in which she is 
plaintiff may properly be made: Briggs v. 
Briggs, 36-383. 

But held, that the amount allowed in a par
ticular case was excessive: Ibid. 

In a particular case, held, that an allow
ance of three hundred dollars for attorneys' 
fees for the prosecution of the action, and 
two hundred dollars for the payment of wit
ness fees and other expenses, to be paid over 
to the clerk and used for that purpose, to
gether with an allowance of twenty-five dol
lars per month for the support of plaintiff 
during the action, was not excessive: Van 
Duzer v. Van Duzer, 65-625. 

Where an allowance was made on the 
application of the wife as defendant, to en
able her to prosecute an appeal from a de
cree denying her a divorce on her cross-pe
tition, and no such appeal was prosecuted by 
her, held, that on an appeal of the husband 
the allowance to the wife would be set aside: 
Peavey v. Peavey, 76-443. 

In a particular case, held, that allowance 
for support pending appeal was not proper, 
and that the allowance made in the case was 
excessive: Miller v. Miller, 43-325. 

In a particular case an allowance to the 
wife was upheld: Maben v. Maben, 67-284. 

The husband cannot offset as against the 
amount which he is required to pay as tem
porary alimony the value of household goods 
appropriated by the wife: Dayton v. Drake, 
64-714. 

An agreement for division upon separa
tion will not preclude the wife in a suit for 
divorce from having an allowance of suit 
money: Cambell v. Camppbell, 73-482. 

Marriage essential: As a general rule 
allowance of alimony either temporary or 
permanent is based upon the existence of 
the marital relation, and if such relation is 
not admitted or established by satisfactory 
evidence, no allowance can be made: Shaw 
v. Shaio, 92-722. 

The court may upon the pleadings, affida
vits and other proofs presented pass upon 
the existence of the marriage for the pur
poses of the application, and is not bound by 
the allegations of the petition and the deni
als of the answer. If the proofs taken to
gether make out a fair presumption of the 
existence of the marriage relation, alimony 
may be granted: Ibid. 

In an application for an allowance of 
temporary alimony, defendant set up a di
vorce procured in another state, the decree 
therein reciting the necessary notice by 
publication; held, that this showing was not 
sufficiently overcome by the mere allega
tions and denials made by plaintiff on oath, 
and that there was not such showing of the 
existence of the marriage relation as to sus
tain the order for an allowance of temporary 
alimony: Ibid. 

Failure to pay: While failure of plaintiff 
to pay a sum ordered by the court to be paid 
to defendant to enable her to defend and to 
establish her innocence may well be punished 
by dismissing the action or striking the peti
tion from the files, a similar failure of de
fendant to pay a sum similarly ordered to 
plaintiff should only in extreme cases be pun
ished by striking the answer from the files. 
A full investigation of the merits should not 
thus be prevented, if the party can show a 
good excuse, such as misfortune or poverty, 
for failure to comply with the order: Peel v. 
Peel, 50-521. 

Failure to pay money awarded as tempo
rary alimony, and for which judgment has 
been rendered, does not constitute contempt 
depriving defendant of the right to file a 
pleading in the case: Bailey v. Bailey, 69-77; 
Allen v. Allen, 72-502. 

Custody and support of children: Pend
ing a proceeding for divorce the court has 
power to provide for the custody and main
tenance of children, and may take them from 
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the custody of the father, défendant, if he is An appeal may be taken from an order 
shown to be an unfit person: Green v. Green, allowing temporary alimony: Blair v. Blair, 
52-403. 74-311. 

Attorneys' fees: See notes to § 3180. 

SEC. 3178. Attachment. The petition may be presented to the court 
or judge for the allowance of an order of attachment, who, by indorsement 
thereon, may direct such attachment and fix the amount for" which it may 
issue, and the amount of the bond, if any, that shall be given. Any prop
erty taken by virtue thereof shall be held to satisfy the judgment or decree 
of the court, but may be discharged or released as in other cases. [C. '73, § 
2227.] 

The provisions as to attachment in or
dinary actions are not applicable to the at
tachment here authorized: Smith v. Smith, 
61-138. 

In a particular case, held, that an attach
ment without a bond was properly allowed: 
1 bid. 

The remedy by attachment is not exclu
sive of ohat by injunction, to restrain the 
disposition of property by the defendant: 
Wharton v. Wharton, 57-696. 

The attachment may be levied on the 
homestead: Daniels v. Morris, 54-369. 

Such an attachment may be granted in a 
suit to annul a legal marriage as well as in 
one for a divorce: Ibid. 

This attachment will not affect a iien of a 
creditor of the husband whose judgment is 
obtained prior to the decree; nor can the 
decree be dated back to the time of attach
ment so as to cut out intervening judgments: 
Daniels v. Idndley, 44-567. 

It is not improper to allow an attachment 

to compel the performance of an order to pay 
temporary alimony, on the ground that it in
terferes with the power of defendant to com
ply with the order for alimony, it appearing 
that the means of defendant are ample with
out taking into consideration the property 
attached: Van Duzer v. Van Duzer, 65-625. 

A conveyance of property made and ac
cepted with the purpose of putting such 
property beyond the reach of an attachment 
for temporary alimony is fraudulent and in
valid: Picket v. Garrison, 76-347. 

The filing of a petition for divorce and 
asking judgment for alimony and that it be 
made a lien on defendant's real estate does 
not create a lien on particular property, nop 
is it sufficient to give notice to third parties: 
Scott v. Rogers, 77-483. 

Upon a proper showing, the party seek
ing divorce will be entitled to an injunction 
to restrain the other party from disposing 
of property until the final disposition of the 
action: Dullard o. Phelan, 83-471. 

SEC. 3179. Showing. In making such orders, the court or judge shall 
take into consideration the age and sex of the plaintiff, the physical and 
pecuniary condition of the parties, and such other matters as are pertinent, 
which may be shown by affidavits, in addition to the pleadings or otherwise, 
as the court or judge may direct. [C. 73, § 2228.] 

SEC. 3180. Alimony—custody of children—changes. When a divorce 
is decreed, the court may make such order in relation to the children, prop
erty, parties, and the maintenance of the parties as shall be right. Subse
quent changes may be made by it in these respects, when circumstances 
render them expedient. [C'73, § 2229: R., § 2537; C 5 1 , § 1485.] 

Custody of children: A provision under on a decree of divorce in her favor against 
a decree giving to one of the parties the 
custody of children ceases to havo any effect 
upon the death of such party. The right of 
such custody cannot survive tho death of the 
party entitled thereto, nor bo transferred to 
any other person, and upon such death, the 
other parent stands in such relation to such 
children as he would have occupied had such 
decree never been made: Barney v. Barney, 
14-189. 

Where the parents were divorced, and it 
appeared that the mother was not a proper 
person to have the custody of her child, held, 
that it was error to intrust the child to the 
custody of a brother of the mother, where 
there was no evidence to show that he was 
a proper person, or that the father was not 
a suitable person, to have the custody of the 
child; Farrer v. Farrer, 75-125. 

Under the circumstances of a particular 
case, held proper to give the custody of chil
dren four and five years of age to the mother 

the father: Atchison v. Atchison, 68 N.W., 573. 
As to provisions for custody of children 

in particular cases, see Hunt v. Hunt, 4 G. 
Gr,, 216; Cole v. Cole, 23-433; Zuver v. Zuver, 
36-190. 

Permanent alimony: The power to allow 
alimony is an incident of the power to grant 
a divorce, and such relief may be given in 
an action for divorce, although there is no 
statement in the original notice of any claim 
therefor: McEicen v. McFuctn, 26-375. 

And this is true although service of notice 
is had by publication only; and in such case 
the court may declare and enforce a lien for 
alimony against real estate of the defendant 
situated in another county: Harshberger v. 
Harshberger, 26-503. 

Alimony, custody of the children, etc., 
may be regulated by order of the court, al
though no reference thereto is made in the 
pleadings' Zuver v. Zuver, 36-190. 

The party to whom the divorce is granted 

'•I > 
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cannot have any further right or interest in 
the property of the other party than that 
which is given under this section, and can
not claim any share by way of dower in case 
of survival: Marvin v. Marvin, 59-699; Boyles 
v. Latham, 61-174. 

An agreement for settlement in view of 
separation will not bar a claim for alimony 
in a subsequent action for divorce: Wilson v. 
Wilson, 40-230. But such agreement may be 
taken into account in determining the 
amount of alimony to be allowed: Campbell 
v. Campbell, 73-482. 

Alimony is an allowance out of the estate 
of the husband for the maintenance of the 
wife after the dissolution of the marriage 
relation. The right to alimony is not prop
erty in itself, and a contract between the 
husband and the wife by which the wife ac
cepts a provision in lieu of alimony may be 
binding: Martin v. Martin, 65-255. 

The relation of husband and wife must 
exist either de jure or de facto to justify an 
order for alimony: Blythe v. Elytlie, 25-266. 

In a particular case, held, that an allow
ance of $2,500 as permanent alimony in favor 
of the wife, on a decree of divorce against 
the husband, who was shown to be well to 
do, was proper: Day v. Day, 84-221. 

Amount of alimony in particular cases, 
held not excessive under the circumstances: 
Doolittle ». Doolittle, 78-691; Douglass v. Doug
lass, 81-258. 

The liability of the wife to the husband 
for the payment of a debt cannot be set off 
against her claim for alimony in a divorce 
proceeding: Parker v. Albee, 86-46. 

Therefore, a husband will not be barred 
from setting up such claim against tho wife, 
in a subsequent suit brought by an assignee 
of the wife, on the judgment granting such 
alimony: Ibid. 

When allowance of alimony proper: 
Where the wife, without sufficient excuse, 
had left the husband, and the latter had af
terwards committed adultery, for which a 
divorce was granted the wife, held, that she 
was also entitled to alimony: Dupont v. Du
pont, 10-112. 

Where a divorce is granted the husband 
on account of the adultery of the wife, she 
will not be entitled to alimony unless under 
peculiar circumstances: Fivecoat v. Fivecoat. 
32-198. 

Alimony is rarely and only under pecul
iar circumstances granted to the party in 
fault, even when that party is the wife; and 
where a suit was brought by the husband 
against the wife for divorce on the ground 
of inhuman treatment, and the wife in a 
cress-petition asked divorce from the hus
band on the same ground, and divorce was 
granted to the wife and denied to the hus
band, held, that it was error to allow to the 
husband a sum as alimony and mako it a lien 
on the homestead which was in the wife's 
name and acquired from her separate means: 
Barnes v. Barnes, 59-456. 

Under partieular facts where the wife 
prooured divorce from her husband for 
intoxication and adultery, held, that al
though the wife at the time of marriage and 
also at the time of divorce was the owner of 

property and the husband was and remained 
without property there was no ground for 
giving the husband alimony: Abel v. Abel, 
89-300. 

As to the amount and kind of alimony 
proper to be allowed under particular cir
cumstances, see Abey v. Abey, 32-575; Farley 
v. Farley, 30-353. 

Allowance in a particular case, held not 
excessive: Sesterhen v. Sesterhen, 60-301. 

In a particular case, held, that the divorce 
had been improperly granted, but no objec
tion to the divorce being raised on appeal, 
but only an objection to the alimony, the 
amount thereof was disallowed: Ensler v. 
Ensler, 72-159. 

Allowing specific property: The court 
may give the wife as alimony a specific por
tion of the husband's property in fee: Jolly 
v. Jolly, 1-9. But see contra, Bussell v. Bus-
sell, 4G. Gr., 26. 

While it is entirely competent for the 
court to give to the wife a portion of the hus
band's property absolutely and in her own 
right, this should not be done if the husband 
is in condition to pay money, unless there is 
something in the condition of the wife which 
would render it equitable and just to give 
her the property in lieu of money: Jnskeep v. 
Inskeep, 5-204, 221. 

I t is competent for the court to set apart 
for tho plaintiff a specific portion of the de
fendant's estate as alimony, and this may be 
done even though no prayer to have this 
specific property set off as alimony is con
tained in the petition, and notice of the ac
tion is served by publication only: Twing v. 
CMeara, 59-326. 

The various cases in Iowa relating to the 
proportion of the husband's property which 
can be given to the wife as alimony dis
cussed, and held, that in no case had more 
than about one-third of such property been 
set apart in that manner, and that where the 
wife was the defendant against whom di
vorce was decreed, the proportion should be 
less: Zuver v. Zuver, 36-190. 

Liability of homestead: The court may, 
in rendering judgment for alimony in an ac
tion for divorce, declare such judgment a 
lien upon the homestead of the opposite 
party; but such lien cannot be extended to 
cover the costs taxed in the case: Wilson v. 
Wilson, 40-230. 

Where the husband was given the custody 
of the children and a general judgment for 
alimony was rendered in favor of the wife, 
held, that such judgment could not be en
forced against the homestead which the hus
band and children continued to occupy: By-
ers v. Byers, 21-268. 

But where the decree makes the alimony 
a lien upon specific property, the fact that 
such property is a homestead cannot be taken 
advantage of after decree. I t should be set 
up in the action: Hemenway v. Wood, 53-21. 

Lien of judgment: Under peculiar facts 
indicating fraud on the part of the mort
gagee under a mortgage in which the wife 
did not join, held, that a decree directing the 
allowance of alimony should be a lien upon 
the premises prior to such mortgage: Sester
hen v. Seüerhen, 60-301. 
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A judgment for alimony declared a lien as 
against property of defendant in another 
county will take priority over a subsequent 
attachment of such property, although the 
attachment is prior to the filing of a tran
script ot the lien in the county where the 
property is situated: Harshberger v. Harsh
berger, 26-503. 

Setting aside decree: A decree of divorce 
may be set aside foi fraud in obtaining it, 
although plaintiff has remarried and the 
rights of subsequent innocent parties have 
intervened: Whitcomb v. Whitcomb, 46-437; 
Bush v. Biish, 46-648; S. C . 48-701. 

A decree of divorce which is subsequent
ly declared void for fraud in its procurement 
is no defense to a prosecution for adultery in 
cohabiting with a woman to whom the party 
securing the divorce was married after the 
divorce was granted and before it was set 
aside. Such a decree is void, not merely 
from the time of setting aside, but from the 
beginning: State v. Whitcomb, 52-85. 

Where a wife procured a decree of di
vorce in this state by publication, and de
fendant, after having known for nearly 
a year of such decree and having him
self procured a decree of divorce from his 
wife in another jurisdiction, and after the 
wife had remarried, commenced proceedings 
to set aside the wife's divorce on the ground 
of fraud and obtained a new trial, held, that 
he had no interest in the matter entitling 
him to any relief, especially in view of the 
fact that he had taken no steps after learning 
of the decree to assert any rights as against 
it until after the remarriage of the former 
wife: Webster v. Webster, 54-153. 

Costs; attorneys'fees: The court may tax 
an attorney's fee as part of the costs in favor 
of the successful party, but such item of costs 
cannot be made a lien upon the homestead of 
the opposite party: Wilson v. Wilson, 40-230. 

The attorney for the wife defending a di
vorce suit may recover his fees from the 
husband as for necessaries furnished the 
wife: Poi-ter v. Briggs, 38-166. But see con
tra, Johnson v. Williams, 3 G. Gr., 97. 

An attorney who brings an action for di
vorce in behalf of the wife against the hus
band may recover attorneys' fees from the 
husband upon showing that he acted in good 
faith, and that there was no collusion or 
oppression in the bringing of the action. 
He is not required to establish that the wife 
was entitled to a divorce: Preston v. Johnson, 
65-285. 

The law does not imply liability of the 
husband as to attorney's fees for services 
rendered to the wife in a divorce proceeding 
brought by her in which she is unsuccessful 
and which was not necessary for her protec
tion: Sherwin v. Maben, 78-467. 

The supreme court may, on appeal, allow 
to the wife a reasonable attorney's fee for 
prosecuting the case on an appeal of the 
husband from a decree of divorce in her 
favor;• Doolittle v. Boolittle, 78-691. 

An allowance of temporary alimony to the 
wife will not defeat recovery by her attorney 
from the husband of an additional sum: Clyde 
v. Peavy, 74-47. 

Abatement by death: Upon the death of 

the defendant, a proceeding for divorce 
abates, and with it all claim for alimony: 
O'Hagen v. O'Hagerís Ex'r, 4-509; Barney v. 
Barney, 14-189. 

Suit for alimony without divorce: A 
court of equity will entertain a suit for ali
mony alone, without divorce, where the wife 
is separated from the husband on account of 
misconduct on his part justifying the separa
tion: Graves v. Graves, 36-310; Whitcomb v. 
Whitcomb, 46-437; Finn v. Finn, 62-482; Far-
ber v. Farber, 64-362; Plainer v. Platner, 66-
378. 

A wife who without fault is not supported 
by her husband in accordance with their 
means and station in life may maintain an 
action for such support without asking for 
divorce: Simpson v. Simpson, 91-235. 

A wife resident in Iowa, against whom a 
valid decree of divorce is rendered in an
other state according to the laws of that 
state, cannot afterwards maintain an action 
in Iowa for alimony out of property not be
longing to her former husband at the time 
of the granting of such divorce: Van Orsdal 
v. Van Orsdal, 67-35. 

An action for alimony cannot be main
tained as an independent proceeding after 
the .divorce of the parties: Wilde v. Wilde, 
36-319. 

Subsequent changes: The provision as 
to allowance of alimony, etc., is doubtless de
claratory of the common law, but the portion 
of the section authorizingsubsequent changes 
to be made by the court in these respects, 
when circumstances render them expedient, 
doubtless effectuates a change in the law or 
at least in the method of enforcing it: Five-
coat ». Fivecoat, 32-198. 

The right to a change in a previous decree 
as to alimony does not exist after the death 
of the party against whom the change is 
sought, and proceedings al* eady commenced 
therefor abate upon the death of such party: 
O'Hagan v. O'Hagan's Ex'r, 4-509. 

The power of the court to modify the de
cree is not limited to one year after the ren
dition thereof, but it retains jurisdiction for 
that purpose as long as the original judg
ment remains unexecuted and under its con
trol, and even though the parties may have 
removed from the state: Andrews v. Andrews, 
15-423. 

The time and manner of application for 
subsequent changes are left largely within 
the discretion of the court: Jungle v. Jungle, 
5-541. 

The provisions in the original decree as 
to alimony, custody of children, etc., are con
clusive as to the circumstances of the parties 
at that time, and it is only upon a change in 
such circumstances that the power to make 
subsequent changes in the decree is to be ex
ercised. The power to make such changes is 
not a power to grant a new trial or retry the 
same case: Blythe v. Blythe, 25-266; Wilde v. 
Wilde, 36-319. 

Where plaintiff in a former action had 
procured a divorce and the custody of her 
child, and a definite amount as alimony, and 
where it was shown that prior to the decree 
of divorce the parties had agreed that in case 
a divorce was granted plaintiff should have 
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the custody of the child, and the amount de
creed as her share of the property, held, in a 
subsequent action, that she was not entitled 
to an additional amount to be paid at stated 
intervals toward the support of the child, 
where it was not shown that there had been 
any change in the circumstances of the par
ties: White v. White, 75-218. And see Beid v. 
Beid, 74-681. 

Where the matter of alimony has once 
been fairly settled, an application for a 
change ought to be carefully scrutinized, 
and where an alteration of circumstances is 
alleged, the court will consider whether it 
has been brought about by improper con
duct of the party asking the change: Fisher 
v. Fisher, 32-20. 

Where a divorce was granted after due 
acceptance of service by defendant and upon 
default, and no alimony was claimed or in
tended to be claimed, held, that defendant 
could not, in a subsequent proceeding, have 
a modification of the decree, so as to allow 
alimony: Bouse v. Bouse, 47-422. 

Whether any other court than the one 
granting the divorce can make subsequent 
changes in the provisions of the decree, qucere. 
But the jurisdiction of the court granting 
the divorce is not exclusive in such sense 
that a judge of another court cannot make 
an order in a habeas corpus proceeding as to 
the custody of a child, and the judge of the 
court granting the divorce cannot interfere 
with such order in thehabeas corpus proceed
ing: Shaw v. McUenry, 52-182. 

The statutory provision as to subsequent 
change of decree evidently contemplates a 

SEC. 3181. Forfeiture of rights. When a divorce is decreed the guilty 
party forfeits all rights acquired by the marriage. [C. 73, § 2230; C. '51, § 
I486.] 

A decree of divorce against the wife as the property of the husband: McCraney v. 
the guilty party bars any claim to dower in McCraney, 5-232, 250. 

S E C 3182. Annulling illegal marriages—causes. Marriage may be 
annulled for the following causes: 

1. "Where the marriage between the parties is prohibited by law; 
2. Where either party was impotent at the time of marriage; 
3. Where either party had a husband or wife living at the time of the 

marriage, provided they have not, with a knowledge of such fact, lived and 
cohabited together after the death of the former spouse of such party; 

4. Where either party was insane or idiotic at the time of the marriage. 
[C'73, §2231.] 

proceeding brought for the purpose of obtain
ing such change. In the absence of this 
being done, a decree entered must amount to 
an adjudication. Therefore, held, that the 
rights of a parent to the custody of the chil
dren as provided for in the decree of divorce 
not having been waived or surrendered, and 
the parent still being in condition to take 
care of and have the custody of the children, 
such decree could not be attacked or changed 
in a collateral proceeding for such custody: 
Jennings v. Jennings, 56-288. 

The facts in a particular case, held suffi
cient to show that the father, to whom the 
custody of children was given in a decree of 
divorce against him, was not a proper per
son to have charge of them, and a change in 
the decree was made, giving the custody of 
the children to the wife and awarding her 
alimony for their keeping: Boggs v. Hoggs, 
49-190. 

Circumstances of a particular case, held 
sufficient to justify modification of a decree 
of divorce, so as to change the custody of a 
child from one parent to another: Sherwood 
v. Sherwood, 56-608. 

The provision allowing subsequent 
changes in the decree, held applicable under 
previous statutes to divorces a vinculo matri-
monii, as well as those a mensa et thoro: Jungk 
v. Jungk, 5-541. 

A judge has no authority in vacation 
without notice to change the terms of a de
cree and an attempt to do so may be corrected 
by certiorari: Hamman v. Van Wagenen, 62 
N. W., 795. 

Husband or wife living: The presump
tion of death of the husband does not arise 
until he has been absent without intelli
gence concerning him for seven years. 
Whether cohabitation by the wife with a 
husband, under a marriage celebrated be
fore the expiration of this period, continued 
until after such expiration, will constitute a 
valid marriage, quaere: State v. Henke, 58-457. 

A marriage which is void ab initio, by 
reason of a former wife of the husband being 
alive, has no effect upon the property rights 
of the parties, and they stand in the same 
relation as though it had never occurred: 
Carpenter v. Smith, 24-200. 

Effect of void marriage: Marriage of a 
person having a husband or wife living is 
void, and therefore where a woman having 

married a man having a wife living, subse
quently married a husband who afterwards 
died, held, that she was the widow of such 
deceased: Drummond v. Irish, 52-41. 

Fraud: A marriage contract rests upon 
the consent of the parties thereto, and if one 
of them is legally incapable of consenting, 
or by the exercise of fraud or force the 
marriage was celebrated without his or her 
consent, it is void, and may be so declared 
by a court of chancery, but the force or 
fraud relied upon must be clearly estab
lished. Mere false representations by one 
of the parties as to his fortune, character or 
social standing will not avoid the marriage: 
Wier v. Still, 31-107. 

Even in the absence of any statutory pro
vision, a marriage may be declared void for 
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fraud and force which induced its consum- action to annul it be brought before a subse-
mation: Shaw v. Shaw, 92-722. quont legal marriage can be made: Drum-

Action to annul: Where a marriage is mond v. Irish, 52-41. 
by provision of law absolutely void, and not Impotency, insanity and idiocy are not 
merely voidable, it is not necessary that an grounds for divorce: Wertz v. Wertz, 43-534. 

SEC. 3183. Petition. A petition shall be filed in such cases as in actions 
for divorce, and all the provisions of this chapter in relation thereto shall 
apply to such cases, except as otherwise provided. [C. 73, § 2232.] 

SEC. 3184. Validity determined. When the validity of a marriage 
is doubted, either party may file a petition, and the court shall decree it 
annulled or affirmed according to the proof. [C. 73, § 2233.] 

SEC. 3185. Children—legitimacy. When a marriage is annulled on 
account of the consanguinity or affinity of the parties, the issue shall be ille
gitimate; if because of the impotency of the husband, any issue of the wife 
shall be illegitimate ; but when on account of non-age, insanity or idiocy, 
the issue will be legitimate as to the party capable of contracting the mar
riage. [C.73, §2234.] 

SEC. 3186. Prior marr iage. When a marriage is annulled on account 
of a prior marriage and the parties contracted the second marriage in good 
faith, believing the prior husband or wife to be dead, that fact shall be 
stated in the decree of nullity, and the issue of the second marriage begotten 
before the decree of the court will be the legitimate issue of the parent capa
ble of contracting. [C.73, § 2235.] 

SEC. 3187. Alimony. In case either party entered into the contract of 
marriage in good faith, supposing the other to be capable of contracting, 
and the marriage is declared a nullity, such fact shall be entered in the 
decree, and the court may decree such innocent party compensation as in 
cases of divorce. [C.73, § 2236.] 

In an action to annul a marriage plaintiff latter is sane cannot be held to be affected 
may have alimony as in an action for divorce, with notice of insanity by reason of the 
In a proper case an attachment may issue as record of the proceedings for the appotnt-
provided in \ 3178 in cases of divorce: Dan- ment of a guardian for such person as in-
iels v. Mentis, 54-369. sane: Barber v. Barber, 74-301. 

One who enters into the marriage rela- The exuestion of the provision for compen-
tion with another under the belief that the sation in a particular case, considered: Ibid. 

CHAPTER 4. 

OF MINORS. 

SECTION 3188. Majority. The period of minority extends in males to 
the age of twenty-one years, and in females to that of eighteen years; but 
all minors attain their majority by marriage. [C.73, § 2237; R., § 2539; C. 
'51, § 1487.] 

The disability of minority is terminated If by reason of the minor having attained 
"by death, and the year which by \ 1439 is al- majority by marriage or by the provisions 
lowed a minor for redeeming his land from of \ 3190 he Is entitled to his own time and 
tax sale after his disability is removed com- earnings, he may, in a suit for injuries, re
menees from that time and not from the cover damages for loss of time prior to reach-
time he would have become of age: Gibbs v. ing the age of majority: Nelson v. Chicago, 
Sawyer, 48-443. B. I. & P. R. Co., 38-564. 

SEC. 3189. Contracts—disaffirmance. A minor is bound not only by 
contracts for necessaries, but also by his other contracts, unless he disaf
firms them within a reasonable time after he attains his majority, and 
restores to the other party all money or property received by him by virtue 
of the contract, and remaining within his control at any time after his attain
ing his majority, exceptas otherwise provided. [C.73, § 2238; R., § 2540; 
C.-51, §1488.] 
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The rule respecting the contract of an in
fant is, that when the court can pronounce it 
to be to the infant's prejudice, it is void, and 
when to his benefit, as for necessaries, it is 
good, and when of uncertain nature, it is 
voidable at the election of the infant only: 
Oreen v. Wilding, 59-679. 

At common law the general rule was that 
the minor was not bound unless by some act 
he had positively affirmed the contract, but 
under the statute a disaffirmance within a 
reasonable time is necessary to release him 
from obligation: Wright v. Germain, 21-585; 
Murphy v. Johnson, 45-57. 

What will be a reasonable time within 
which to disaffirm must be determined by 
the peculiar circumstances of each case: 
Stout v. Merrill, 35-47. 

As to what is a "i'easonable time," see 
Jenkins v. Jenkins, 12-195; Wright v. Germain, 
21-585; Weaver v. Carpenter, 42-343. 

Where a minor made a contract releasing 
his prospective share in his father's estate, 
and upon his becoming of age, by marriage, 
did not disaffirm such contract within four 
months following and prior to his father's 
death, nor until two months after that time, 
held, that the disaffirmance was not within 
a reasonable time, and that the contract 
was binding: Jones v. Jones, 46-466. 

A disaffirmance, after the expiration of 
six months from the time of attaining ma
jority, held not to be within a reasonable 
time, no circumstances being averred to ex
cuse delay in the disaffirmance: Hoover v. 
Kinsey Plow Co., 55-668. 

Disaffirmance by an action brought three 
or four years after plaintiff,, a female, at
tained her majority, the only excuse offered 
for the delay being that she was informed by 
her mother and neighbors that she could not 
disaffirm the contract until her minor brother 
became of age, held not within a reasonable 
time, especially in view of the further facts 
that she did not ask legal advice, and de
layed at least three months after she was in
formed that she could disaffirm the contract 
before bringing action: Green v. Wilding, 59-
679. 

In case of the marriage of the minor, a 
reasonable time for disaffirmance commences 
to run from the time of such marriage: Jones 
v. Jones, 46-466. 

The right of an infant to avoid his con
tracts is absolute and paramount to all equi
ties in favor of third persons, even purchasers 
without notice: Jenkins v. Jenkins, 12-195. 

The restoration of the fruits of the con
tract is essential to the disaffirmance thereof: 
Stout v. Merrill, 35-47. 

But the minor is only bound to restore 
money or property received by virtue of the 
contract remaining under his control after 
attaining majority: Jenkins v. Jenkins, 12-195. 

The statute makes no distinction as be
tween property and money remaining under 
the control of the minor. He may disaffirm 
without tendering back either property or 
money under his control unless it is the 
identical property or money received by him 
by virtue of the contract: Howes v. Burling
ton, C. R. & N. R. Co., 64-315. 

The agreement of an infant for the repay

ment of money of which he has had and 
retains the benefit, not having been disaf
firmed within a reasonable time after attain
ing majority, is binding: Stucker v. Yoder, 
33-177. 

A minor may disaffirm a chattel mortgage 
by selling the mortgaged property before he 
comes of age; and if the mortgaged prop
erty be taken from his possession under the 
mortgage without his consent, he may re
claim the same upon the disaffirmance of the 
contract: Leacox v. Griffith, 76-89. 

In such cases it is not necessary that the 
minor return or offer to return the borrowed 
money, if it is no longer under his control, 
on becoming of age. He is not inquired to 
return money or property received from 
other sources: Ibid. 

A disaffirmance of which notice was given 
to the opposite party within thirty-two days 
after the infant attained his majority, held to 
be within a reasonable time under the facts 
of the case: Ibid. 

The minor may disaffirm his contract be
fore attaining majority. (Overruling Mur
phy v. Johnson, 45-57) Childs v. Dobbins, 55-
205. 

A minor is bound by his deed unless he 
disaffirms it within a reasonable time after 
he becomes of age: Weaver v. Carpenter, 42-
343. 

Where a person, many years after be
coming of majority, claimed the right to 
disaffirm, held, that he was not entitled to dis
affirm upon showing that the deed was pro
cured by fraud, diligence to discover the 
fraud not being shown: Ibid. 

Where an infant holds title in trust and 
is compellable to convey, a voluntary con
veyance by him will bind him and cannot be 
disaffirmed: Prouly v. Edgar, 6-353. 

The provision as to disaffirmance of a mi
nor's contract has no application to a contract 
made by a minor as trustee and at the in
stance of his cestui que trust: Des Moines Ins. 
Co. o. Mclntire, 68 N, W., 565. 

A minor who is a member of a partner
ship may disaffirm obligations imposed upon 
him by contracts of the partnership with 
others without disaffirming the contract of 
partnership itself: Mehlhop v. Roe, 90-30. 

These provisions about disaffirmance have 
no application to an agreement by a female 
under majority to accept money paid in set
tlement with the father of her illegitimate 
child so as to prevent in such case a pro
ceeding by the state to compel the support 
of such child: Stale, v. Baker, 89-188. 

A conveyance by an infant is voidable and 
not void. If founded on a valuable considera
tion, it is a valid contract until regularly 
avoided: Jenkins v. Jenkins, 12-195. 

A minor who has made a voluntary con
veyance of his estate which does not correct
ly describe the land to be conveyed cannot 
be held to the execution of a corrected con
veyance upon a promise to do so made after 
his attaining his majority. Such promise 
being without consideration, the transaction 
stands as an uncompleted gift: Oxley v. Try-
on, 25-95. 

Where it appeared that defendant, hav
ing while a minor made a contract of lease 
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of a farm, failed to work the farm under the leased it to another and received the prod-
lease, and before and after attaining majority uce, held, that the plaintiff could not recover 
gave notice of the rescission, and plaintiff for breach of the contract of lease: Harri-
thereafter took possession of the farm and son v. Burns, 84-446. 

SEC. 3190. Misrepresentations—engaging in business. No contract 
can be thus disaffirmed in cases where, on account of the minor's own mis
representations as to his majority, or from his having engaged in busi
ness as an adult, the other party had good reason to believe him capable 
of contracting. [C. 73, § 2239; R., § 2541; C. '51, § 1489.] 

The cases enumerated in this section are 
exceptions to those contracts which may be 
affirmed as provided in the preceding sec
tion: Oswald v. Broderick, 1-380. 

The fact that an infant is engaged in busi
ness as an adult does not make his contracts 
binding unless the party with whom he con
tracts is thereby deceived and believes that 
he is of age. If the fact of minority is known 
to the other party the minor is not bound: 
Belter v. Merchant, 30-350. 

The exception here made as to the power 
of a minor to disaffirm his contracts by reason 
of his having engaged in business as an adult 
applies not only to contracts made by him in 
the conduct of such business, but to all con
tracts. The fact that the minor is engaged 
inbusiness as an adult is evidence authorizing 

Natural guardians : A minor is not bound 
by any contract made for him by his parent 
as natural guardian, without formal guard-

•e one dealing with him to conclude that he is an 
>e adult: Jaques v. Sax, 39-367. 
3- Therefore, lield, that a minor who was a 

member of a partnership, but without cap-
i- ital invested, and rendering his services only, 
is as his contribution to the capital of the firm, 
i- was still to be considered as engaged in 
it business as an adult: Ibid. 
n W here a minor is entitled to his own time 
1: and earnings he may recover damages for 

personal injury prior to the time of attaining 
¡r majority: Nelsonv. Chicago, R. I.&P. B. Co., 
n 38-564, 568. 
It Emancipation does not enable a minor to 
n acquire by residence a settlement within the 
i- provisions of the poor law distinct from that 
d of his father: Clay County v. Palo Alto County, 
g 82-626. 

ianship having been granted: Jones v. Jones, 
46-466. 

A step-father of minor children who are 

SEC. 3191. Payments. Where a contract for the personal services of a 
minor has been made with him alone, and the services are afterwards per
formed, payment therefor made to him, in accordance with the terms of 
the contract, is a full satisfaction therefor, and the parent or guardian can
not recover a second time. [C. 73, § 2240; R., § 2542; C. '51, § 1490.] 

The provisions of this section do not 
change the rule that the father has the 
right to the custody, control and services of 
the minor, and may recover damages against 
another who deprives him of such right, un
less the minor has been emancipated; and 
even after emancipation the father may re
assert his control. The emancipation sets 
the son free and gives him capacity to man
age his own affairs as if of age, and may be 
shown by circumstances as well as by direct 
proof: Everett v. Sherfey, 1-356. 

Where a minor with the consent of the 
father has engaged in business for himself 
his earnings are not subject to his father's 
debts: Walcott v. Rickey, 22-171. 

A minor may recover under a contract 
for personal services, and if payment has 
been made to the minor under such contract 
it is a full satisfaction for such services and 
precludes a second recovery by the parent 
or guardian: Murphy v. Johnson, 45-57. 

In such case, his next friend has no 
more right to recover a second time for 
such services than a parent or guardian has: 
Ibid. 

If a minor has been paid for his personal 
services according to contract, his parent or 
guardian cannot recover a second time there
for: Nixon v. Spencer, 16-214. 

Where a contract is made with a minor 
under the belief that he is of age and pay
ment is made to him, the parent may be 
still entitled to recover the amount so paid, 
although as against the minor the contract 
is binding: Darling v. Noyes, 32-96. 

Where a parent contracted with another 
for the custody and support of his minor 
child, held, that the minor might br i rg suit 
for breach of the contract to support, the 
parent, suing as next friend of the minor, 
thereby waiving any right of action in his 
own behalf: Gooden v. Rayl, 85-592. 

CHAPTER 5. 
OF THE GUARDIANSHIP OF PERSONS AND PROPERTY. 

SECTION 3192. Natural guardian. Parents are the natural guardians 
of the persons of their minor children, and equally entitled to their care and 
custody. [C. '73, § 2241; R., § 2543; C. '51, § 1491.] 
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members of his family stands in loco parentis 
to such children: Latham v. Myers, 57-519. 

But such stepfather, although the natural 
guardian, is under no obligation to preserve 
their property by paying off incumbrances 
thereon, and is not debarred from acquiring 
title to such property under foreclosure pro
ceedings: Otto v. Schlapkahl, 57-226. 

The mother as surviving parent is the 
natural guardian of her minor children, and 
in the absence of a guardian of their prop
erty is entitled to manage such of their 
property as is derived from the deceased 
parent: Wood v. Murray, 85-505. 

The maternal grandfather is the natural 
guardian of a minor whose parents and other 
nearer relatives are deceased, and such nat
ural guardian may change the domicile of 
the child from one state to another, so far at 
least as to give the probate court in the new 
domicile, jurisdiction to appoint a guardian: 
In re Benton, 92-202. 

Where in such case a guardianship has 
been properly granted in another state, there 
is no occasion to continue guardianship in 
this state: Ibid. 

As to removal of natural guardian for 
misconduct, see \\ 3246-8. 

Liability for support: The duty of a par
ent to maintain his offspring until they at
tain the age of maturity is a perfect com
mon-law duty, but the liability of a child to 
support its parent when indigent, destitute 
or aged, is wholly created by statute, and 
therefore an express promise on the part of 
the child to pay for past expenditures made 
by a third person for the parent is not bind
ing on the child: Dawson v. Dawson, 12-512. 

While the obligation of parents to sup
port their children at common law is some
what uncertain, ill-defined and doubtful, the 
rule seems to be in this country that, inde
pendently of any statute, parents are bound 
to contribute to the support of their minor 
children, and such obligation rests mainly 
on the father; and that in favor of a third 
person who supports the child, a promise to 
pay may and should be inferred on the 
ground of the legal duty imposed. But in 
view of the statutory provision rendering 
the property of both husband and wife 
chargeable for family expenses (§ 3165), the 
wife who has furnished the support of the 
children after she has been abandoned by 
her husband cannot recover for such sup
port: Johnson v. Barnes, 69-641. 

A father is not legally bound for the sup
port of his adult children either at common 
law or under the statutes of the state: Monroe 
County v. Teller, 51-670. 

At common law the father is not liable 
for necessaries, such as medical treatment 
furnished to an adult child at the request of 
such child, even though the child be at the 
home of the father, when the necessaries are 
furnished to a member of his family; and 
this rule is not changed by the provisions of 
the Code with reference to family expenses; 
Blachley v. Laba, 63-22. 

It is the legal as well as the moral duty 
of parents to furnish necessary support to 
their children during minority, and while a 
parent cannot be charged for necessaries 
furnished by a stranger for his minor child. 

except upon an express or implied promise 
to pay for the same, yet such promise may 
be inferred on the ground of the legal duty 
imposed: Porter v. Powell, 79-151. 

While the duty to support rests upon 
both parents so that neither can maintain a 
claim against the other therefor, yet where 
by written agreement following a decree of 
divorce it was stipulated that the child 
should be supported by his father and should 
be in his custody, and the child without 
cause left the father's custody and lived 
with the mother, the father being notified 
of that fact, but refusing to agree to pay for 
his support, held, that no recovery for such 
support could be had by the mother: Cush-
manv. Hassler, 82-295. 

It is the duty of the parent to provide his 
minor child with the necessaries of life, and 
in the absence of evidence to the contrary, 
it will be presumed that the minor is sub
ject to the control of the parent, and that 
the liability of the parent for necessaries 
furnished the child continues although the 
child may be away from home. The fact 
that the child is away from home with the 
parent's consent and is able to work and 
controls his earnings does not show the 
parent not to be liable for support furnished 
to such a child: Cooper v. McNamara, 92-243. 

One who marries a woman with children 
by a previous husband, and receives such 
children into his family, stands in the posi
tion of parent toward them, and is entitled 
to their services, and is responsible for their 
education and maintenance; and, if he is 
appointed their guardian, cannot claim com
pensation for their support: Bradford's Heirs 
v. Bodfish, 39-681. And see Gerdes v. Weiser, 
54-591. 

Where articles of adoption were properly 
executed, but afterwards canceled by agree
ment, with the arrangement that other 
articles should be executed, revesting in 
the parent his parental right, and pending 
the proposed arrangement it was agreed 
that the adopting parent should retain the 
child, receiving from the natural parent 
compensation for its support, held, that the 
adopting parent had a valid claim against 
the natural parent for such agreed support, 
such as would serve as a consideration for 
the execution of a mortgage by the natural 
parent to secure such compensation: Clayton 
v. Whitaher, 68-412. 

A parent of limited means may have an 
allowance out of the estate of his child, when 
ample for that purpose, for the maintenance 
of such child: Gerdes v. Weiser, 54-591. 

Services: The fact that a child lives in 
the family of the parent after becoming of 
age, receiving support as one of the family, 
creates no liability on the part of the parent, 
in the absence of express contract, to pay for 
services rendered by the child during that 
time: Hart v. Flinn, 36-366. 

The father cannot recover for the de
struction of a child in ventra sa mere, unless 
on the basis of loss of service; and whether 
he could on that ground doubted: Kansz v. 
Byan, 51-232. 

Custody: At common law, the father, be
ing under legal obligation to support the 
child, is entitled to its custody unless his 
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disability is shown: Hunt v. Hunt, 4 G. Gr., 
216. 

Although, ordinarily, when parents are 
living apart, the father is entitled to the 
custody of the child, such right is not abso
lute, and, in a proceeding for divorce, tempo
rary provision may be made for the custody 
of the children: Gh'een v. Green, 52-403. 

In an action of habeas corpus by the 
mother against the father for the custody of 
an infant child of fifteen months of age, 
taken by the father from the mother by 
stealth, held, that the right of the father to 
the care and custody of such child was not 
paramount to that of the mother: State v. 
Kirkpatrick, 54-373. 

Where the parents had been divorced 
and it appeared that the mother was not a 
proper person to have the custody of her 
child, held, that it was error to commit the 
custody of the child to a brother of the 
mother, where it did not affirmatively appear 
that he was a proper person, or that the 
father was an unsuitable person, to have the 
custody of the child: Farrer v. Farrer, 75-125. 

The right of the parent to the child is not 
absolute, and the question .of guardianship 
must be determined in view of the best in
terests of the child. The parent may lose 
the right of custody by misconduct or mis
treatment. And in a particular case, held, 
that the character of the parent who sought 
to set aside the appointment of a guardian 
for his minor child was such that he had lost 
all right to have the custody of his child: 
Lally v. Sullivan, 85-49. 

In habeas corpus proceedings: Although 
a parent is entitled to the custody of his 
child, yet when he seeks such custody in a 
habeas corpus proceeding the welfare of the 
child will be considered, and the custody 
will not be given him if inconsistent with 
the best interests of the child: Ibid.; Drurnb 
v. Keen, 47-435; Fouts v. Pierce, 64-71. 

The principal object which the court 
seeks to secure in habeas corpus proceedings 
for the custody of a child is its welfare: 
State v. Noble, 70-174. 

Where the father of an illegitimate child 
two years of age sought to recover the cus
tody of the same from its mother, it appear
ing that his moral character was not better 
than hers, held, that it was error to deprive 
her of its custody: Pratt v. Nitz, 48-33. 

Where the right to the custody of a child, 
under the decree in an action of divorce, has 
not been waived or surrendered, and the 
person decreed to be entitled to such custody 
is able to take care of the child, the right of 
custody under the decree cannot be changed 
in an action of habeas corpus on the ground 
that the welfare of the child requires that 
the other parent should have its custody and 
care: Jennings v. Jennings, 56-288. 

A father has the right to the care and cus
tody of his minor children and to superin
tend their education and nurture; and where 
he is deprived of such care and custody, and 
of this superintendence, by the act of an
other, he has his remedy by proper action 
against such person: Everett v. Sherfey, 1-356. 

SEC. 3193. Surviving parent—g 
ing parent becomes such guardian, but. 

By emancipation is to be understood such, 
act of the father as sets the son free from his 
subjection and gives him the capacity of 
managing his own affairs as if he were of 
age. Such emancipation need not be evi
denced by any formal or record act of manu
mission, but it is a question of fact which 
may be proved by direct or circumstantial 
evidence: Ibid. 

Although the father has once so far 
emancipated his son as that he would have 
the right of contract for his own services 
and seek his own place of employment, yet 
the father might afterwards assert his con
trol and bring action for the subsequent har
boring or retaining in employment against 
his will. After a party has notice that the 
parent does not consent to the surrender of 
control of his child, it is his duty to refuse 
such child a residence and employment, and 
by not refusing to give him such residence 
and employment he will render himself lia
ble to an action for harboring such child: 
Ibid. 

The fact that a minor son is living away 
from home and controls his own wages does 
not show emancipation in such sense as to 
prevent an action by the father for injury to 
such son: Cooper v. McNamara, 92-242; Hoja-
hinson v. Knapp <£• Spaulding Co., 92-328. 

Marriage of child: A parent cannot re
cover damages against a person for procur
ing the marriage of his daughter in good 
faith and without force and imposition, at an 
age when the marriage is binding according 
to the common law, although it is without 
his consent and while the daughter is a 
minor: Goodwin v. Thompson, 2 G. Gr., 329. 

Agreement as to custody: Where the 
father of a child had, by written agreement 
with a third person, placed such child in the 
custody of such person for a limited time, 
and at the expiration of that time sought to 
recover custody by writ of habeas corpus, Jield, 
that the feelings of defendant were not to be 
considered in view of the fact that he took 
the child under an express written agree
ment providing for its surrender, and that 
the preferences and wishes of the child, while 
not to be ignored, were not entitled to a con
trolling influence, the paramount interest of 
the child being the primary consideration: 
Shaw v. Nachtwey, 43-653. 

The right of parents to the custody of a 
child is not absolute under all circumstances. 
The parent can by agreement surrender the 
custody of his infant child so as to make the 
custody of him to whom he surrenders i t 
legal: Bonnet v. Bonnet, 61-199. 

At common law the father could not, by 
consent or agreement, so dispose of his child 
as to discharge himself of the obligation to 
support it or to deprive himself of the r ight 
to its custody: Hunt v. Hunt, 4 G. Gr., 216. 

While a parent may provide by will for 
the care and custody of a minor child, and 
may make a disposition of it by assenting to 
an act of adoption, he cannot, by mere oral 
gift, convey the right to such custody: Burger 
v. Frakes, 67-460. 

uardian of the person. The surviv-
if there is none, the district court shall 



§̂ 3194-3195 
1162 

GUARDIANSHIP. Tit. XVI, Ch. 5. 

appoint one, who shall have the same power and control over his ward as 
the parents would have, if living. [C.73, §§ 2242, 2249; R , §§ 2544, 2550; 
C. '51, §§ 1492, 1498.] 

The guardian thus appointed is the guard
ian of the person as well as of the property 
of the ward: Burger v. Frakes, 67-460. 

In case of the death of the father the 
mother has the right to sue as guardian for 
the earnings of the minor: Cain v. Devitt, 8-
116. 

The court at the place of domicile of a 
child has jurisdiction of the matter of a 
guardian of its person. The domicile of the 
child is to be determined by the domicile of 
the parents and when the domicile is once 
fixed it remains until another is lawfully ac
quired; Jenkins v. Clark, 71-552. 

By his appointment the guardian is vest
ed with the same right to the custody of a 
ward as a parent has of his own child, and 
this right to such custody cannot be de
feated by a provision in the will of a parent, 
for such a provision cannot create any legal 
relation between the person designated and 
the child, nor impose any obligation upon 
such person: Ibid. 

As a parent cannot by will impose any 
liability upon another with reference to the 
custody of a child, such a provision in the 
will cannot defeat the power of the guardian 
appointed by the proper court: Ibid. 

Testamentary guardianship is not author
ized by the present Code although it was 
provided for under the Code of '51 and the 
Revision, and where an adopting parent 
having his domicile in the state, by will ap
pointed a guardian for the adopted child 
who was a resident of another state and in 
whose custody the child was at the time 
application for guardianship was made, lield, 
that the court was not bound to appoint the 
person thus designated by will. The fact 
that the person named in the will was a non
resident would be a sufficient reason for not 
appointing him guardian: In re Johnson, 87-
130. 

In a proceeding touching the appoint-

SEC. 3194. Of property. If • a minor owns property, a guardian must 
be appointed to manage the same. [C. 73, § 2243; R , §§ 2545-6; C. '51, §§ 
1493-4.] 

ment of a guardian for a minor child, where 
it appeared that the mother in her will had 
requested that certain parties should be ap
pointed as such guardians, and had orally 
expressed the same desire shortly before 
her death; held, that while testamentary 
guardianship is not authorized in this state, 
yet the expressed wish of the parent, and 
especially when made shortly before disso
lution, will influence the court, and, other 
consideration being equal,will determine the 
appointment: In re O'Connell, 71 N. W., 211. 

If the parents, or the one of them surviv
ing, is not qualified to discharge the duty of 
care and custody, and to manage the prop
erty of the minor, the court may appoint a 
guardian for the purpose. Such a case 
arises when, from dissolute habits or other 
cause, the parents are not qualified and com
petent to have the care and control of the 
child, or, being qualified and competent for 
that, are disqualified and incompetent to 
manage the property; and the court may, 
where there is no parent, appoint one guard
ian for the person and another for the prop
erty: Lawrence v. Thomas, 84-362. 

The action of the court as to the appoint
ment of a guardian of the person and prop
erty of a minor is reviewable only on assign
ment of errors: I bid. 

A party seeking appointment as guardian 
holds the burden of establishing his qualifi
cation, and the findings of the court on that 
question are entitled to the effect of a ver
dict: Ibid. 

Although removal from the state is a good 
ground for requiring a guardian to resign, 
yet if there is no such resignation or substi
tution of a new guardian, the bondsmen re
main liable, at least with reference to prop
erty of the ward coming within the state, 
although both guardian and ward are absent 
from the state: Farrington v. Secor, 91-606. 

The law recognizes the right of parents 
to the custody and control of their minor 
children and the management of property 
derived from either parent without appoint
ment from a court: Lawrence v. Thomas, 84-
362. 

In the absence of other guardian the nat
ural guardian is entitled to manage such of 
the children's property as is derived from 
the deceased parent: wood v. Murray, 85-
505. 

While this section does require the ap
pointment of a guardian in certain cases it 

does not affect the property rights of minors 
who fall within its provisions: Knox v. Sing-
master, 75-64. 

And where property was voluntarily con
veyed by a father to his minor daughter, 
who reconveyed the same to her father soon 
after reaching her majority, held, that the 
daughter was entitled to the rental value of 
the property, less the amount paid for taxes, 
for the time she held the legal title: Ibid. 

This section has no application where 
both parents are dead: Lawrence v. Thomas, 
84-362. 

SEC. 3195. Minor may choose. A minor over fourteen years of age, 
of sound mind, may select the guardian, subject to approval by the district 
court, or a judge thereof, of the county in which his parents reside, if living 
with them, if not, of the county of his residence. [C. 73, § 2244; R., § 2547; 
C o l , § 1495.] 
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S E C . 3196. P o w e r of court and guardian. The guardian and court 
making the appointment have power and authority over any proper ty of the 
minor, situated or being in any other county, to the same extent as if it was 
situated in the county where the appointment was made; but, if an order is 
made by such court affecting the title of lands lying in another county, a 
certified copy of such order, and of all the papers on which it is founded, 
shall be transmitted to the clerk of the district court in the county where 
such lands are situated, who shall enter the same on the proper docket, 
index, and make a complete record thereof, in the same manner as if the 
cause in which the order is made had been commenced in his court. [C. 73 , 
§ 2245.] 

S E C . 3197. Bond and oath.. Guardians appointed to take charge of the 
proper ty of a minor must give bond, with surety to be approved by the court 
or clerk, in a penalty double the value of the personal estate and of the rents 
and profits of the real estate of the minor, conditioned for the faithful dis
charge of their duties as such guardians according to law, and take an oath of 
the same tenor as the condition of the bond. The court, or a judge thereof, 
may also require a bond to be given by the guardian of the persons of 
minors, with like conditions. [C. 73 , § 2246; R., § 2548; C. '51, § 1496.] 

This section applies not only to a guardian The sureties upon a guardian's general 
appointed under the provisions of I 3194, but bond are not liable for moneys received by 
whenever there is property of a minor, him in the sale of the ward's real estate, un-
whether the appointment is general or lim- der the order of the court, a special bond be-
ited: Lawrence v. liornas, 84-362. ing required in such cases (§ 3209): Madison 

A guardian who receives property of his County v. Johnston, 51-152; Bunce v. Bunce, 
ward, and wrongfully converts it to his own 65-106. 
use, and makes no report thereof, is liable in The fact that a sale bond is given, or that 
an action on his bond, although no adjudica- an order of sale is wrongfully made, or the 
tion of defeat has been made by the probate proceeds converted,will not render the sure-
court: Bobb v. Perry, 35 Fed., 102. ties on the general bond liable: Bunce v. 

It is proper to appoint one guardian for Bunce, 65-106. 
several wards jointly and to take a bond for Where a sale of real property was made 
their joint security, when the wards hold by by a referee in a proceeding for partition, 
common title, as, for instance, as tenants in held, that the guardian was liable under his 
common: Pursley v. Hayes, 22-11. general bond for the proceeds of such sale, 

The liability of the guardian aside from there being no provision for a special bond 
the bond is the same as that which is fixed in such case: Hooks v. Evans, 68-52. 
by the bond and except as to the obligation Where a guardian is required by order of 
of the sureties the bond is of no significance: court to give additional bond, on account of 
Wyckoff v. Michael, 64 N. W., 608. insufficiency of the first bond, the sureties on 

Therefore an action to compel a guardian the additional bond are liable for default of 
to account and pay over is not an action on a the guardian previous to the giving of the 
written instrument but must be brought new bond: Douglass v. Kessler, 57-63. 
within five years after the right accrues: The sureties upon the guardian's bond 
Ibid. become liable for money received by the 

Where the guardian gave a joint bond as guardian previous to his appointment and in 
to four different wards, lield, that the sureties his hands at the , time of the appointment 
thereon could not be liable as to the funds and giving of bond: Bockenstedt v. Perkins, 
received for any one ward to more than a 73-23. 
proportional amount of the sum mentioned The court has the sole right to determine 
in the bond: Hooks v. Evans, 68-52. what is a guardian's duty under the law, and 

When a bond is given for the benefit of nothing but a failure to obey its orders can 
several wards, and the defalcation of the be deemed a breach of the guardian's bond: 
guardian is for an amount in excess of the O'Brien v. Strang, 42-643. 
penalty, neither of the wards is entitled to The surety's liability on the bond does 
recover as against the sureties more than not commence simultaneously with the 
his pro rata share of the penalty: Knox v. ward's majority, but only upon failure of 
Kearns, 73-286; Edmonds v. Edmonds, 73^27. the guardian to comply with an order of the 

The duty of passing upon the sufficiency court in a proper proceeding for settlement 
of the guardian's bond devolves upon the of his accounts: Ibid. 
court and cannot be performed by the clerk A failure to pay over money by the guard-
in vacation. Therefore, licld, that the clerk ian will not constitute a breach of his bond 
was not liable in damages for the acceptance until the guardianship accounts are settled, 
of the bond of a guardian appointed in or until he has failed to obey a mandate of 
vacation without requiring sureties. The the court requiring him to account: Ver-
duty of approving the bond should have been milya v. Bunce, 61-605. 
performed by the court at the term following A surety in a guardian's bond should not 
the appointment: Meno v. McCully, 65-629; be absolutely discharged upon his applica-
Beno v. McCully, 66-730. (But see now, $250.) tion, upon the minor's coming of age. The 

73 
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most that he is entitled to is a conditional 
discharge. If, after the majority of the ward 
and the final settlement with the guardian, 
the ward unreasonably delays to enforce 
what rights he may have against sureties on 
the bond, he may, upon application of the 
sureties, be ordered to commence and prose
cute proceedings within a time to be named, 
and in the event of a failure to do so the 
sureties may be regarded as discharged: 
Ibid. 

To constitute a breach of the bond it is 
necessary that there shall be a failure to 
obey an order of the court. An action will 
not lie against the surety until there has 
been a settlement of the guardian's account 
and failure to obey his order. And where 
such settlement was made and entered into 
in another county than that in which the 
guardian was appointed, lield, that such set
tlement was not binding on the surety: Gil
lespie v. See, 72-345. 

Bight of action by a ward against his 
guardian arises when the guardianship 
ceases by the guardian's resignation or re
moval, or by reason of the ward arriving at 
full age, and such an action must be brought 
within the time limited by statute there
after: Humphreys v. Mattoon, 43-556. 

The guardian having conveyed certain 
land in trust for his ward as partial security 
for the ward's funds in his hands, but 
which was not actually purchased with such 

funds, lield, that the ward having a remedy 
against his guardian and his bondsmen 
should pursue such remedy, and not insist 
upon the trust deed as against creditors 
seeking to make their debts out of such 
property: Thomas v. Pyne, 55-348. 

Where the sureties to the bond become 
obligated not only to pay all moneys coming 
into the hands and possession of the guard
ian, but also that such guardian shall faith-
fuUy discharge the office and trust accord
ing to law, they are liable not only for funds 
received by the guardian after the giving of 
the bond, but for the payment by such 
guardian of any sums found due on eventual 
settlements, whether arising out of transac
tions prior or subsequent to the giving of 
the bond: Knox v. Kearns, 73-286. 

The order of court for the settlement of 
the guardian's accounts is an adjudication 
as between the guardian and the ward or 
his representatives of all questions as to the 
liability of the guardian and the extent of 
that liability. Such an order made for the 
payment of a sum of money is necessarily a 
determination that the guardian at the date 
of his appointment had in his hands a sum 
of money which, with the interest thereon, 
after deducting the credits allowed, would 
amount to the sum which he is ordered to 
pay over, and such an adjudication is bind
ing on the guardian and the surety on his 
bond: Knepper v. Glenn, 73-730. 

SEC. 3198. Removal—new bond. Guardians may, upon notice given 
them, be removed by the court at any time for cause, which must be entered 
of record; and new or additional bonds may be required, if it finds the same 
necessary for the protection of the estate. [C. 73, § 2247; R., § 2562; C. '51, 
§ 1510.] 

In an action to remove a guardian, tech
nical nicety of pleading is not required, and 
the provision for the statement of the cause 
of removal is directory only. It may be a 

question whether such provision is applica
ble where the removal is the result of a writ
ten application and the cause fully appears 
elsewhere: Crawford v. Crawford, 92-744. 

SEC. 3199, Inventory and appraisement. Guardians, within fifteen 
days after their appointment, must make out an inventory of all the prop
erty of the minor, which shall be appraised in the same manner as the 
property of a deceased person, and filed in the office of the clerk of the dis
trict court. [C.73, § 2248; R., § 2549; C'51, § 1497.] 

SEC. 3200. Duties. Guardians of the property of minors must prose
cute and defend for their wards, may employ counsel therefor, lease lands, 
loan money, and in all other respects manage their affairs, under proper 
orders of the court or a judge thereof. [C.73, § 2250; R., § 2551; C'51, § 
1499. J 

Powers: The power to manage the estate 
of an infant can only emanate from the court 
authorized to appoint a guardian: Young v. 
Gammel, 4 G. Gr., 207. 

Guardians of the property of their wards 
manage their interests under the direction 
of the court, and all money paid out should 
be paid under the court's order: Coffin v. 
Hisiminger, 75-30. 

And where a judgment was rendered 
against a guardian as garnishee in a suit 
against his ward, and the guardian failed to 
pay the judgment and to ask instruction of 
the probate court in regard to it, held, that 
it was proper for the plaintiff to obtain an 

order of court to compel the guardian to do 
his duty: Ibid. 

An assignment of a mortgage by a guard
ian after the ward is of age is valid in the 
absence of objection by the ward: Hippee v. 
Pond, 77-235. 

Where a guardian receives notes of third 
parties in satisfaction of an indebtedness, 
and afterwards as guardian receives the 
money upon such notes, such satisfaction of 
the original indebtedness is sufficient in 
equity: Jones v. Jones, 20-388. 

Under the statute the powers of the 
guardian over his ward's property are more 
limited than at common law. The guardian 
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can only act in pursuance of the direction of 
the court first obtained, and an act done 
without such direction will not bind the 
ward's property: Bates v. Dunham, 58-308. 

A guardian cannot loan the ward's money 
to himself, nor without the order of the 
court invest it in land; and where, without 
authority, money of the wards was thus in
vested, and the probate court refused to 
recognize the transaction as binding upon 
the wards, held, that the property did not 
vest in them but remained in the guardian: 
McReynolds v. Anderson, 69-208. 

A lease made by a guardian is invalid, or 
voidable at least, unless ordered or approved 
by the proper probate court: Alexander v. 
Buffington, 66-360. 

A guardian has no authority to pay, out 
of the proceeds of the sale of the ward's 
property, claims of third persons against 
such ward: Cassedy v. Casey, 58-326. 

The guardian has the power, under direc
tion of the court, to superintend the educa
tion and nurture of the ward, and for that 
purpose he may pay out such portion of the 
ward's money as the probate court may, from 
time to time, order and direct. For this pur
pose the rents and profits of the real estate, 
and after that the interest of the ward's 
money, are to be first resorted to; but the 
guardian will not be permitted, without an 
order of the court to that effect, to en
croach upon the principal sum of the ward's 
estate. As a general rule the expenses of 
the ward must be kept within the income of 
the ward's estate: FoUaux v. Lepage, 6-123. 

Where the ward has received no con
sideration for a conveyance, the guardian 
may bring action for him to set the same 
aside without first procuring an order of 
court authorizing him to do so, and without 
any formal act of revocation: Gates v. Car
penter, 43-152. 

In such a case, if the validity of the guard
ian's appointment is not properly put in issue, 
evidence that the ward was not an inhabi
tant of the county at the time of the guard
ian's appointment, and that he had no foreign 
guardian, is not admissible: Ibid. 

A guardian has authority to compromise 
a suit for his ward upon obtaining leave of 
court, and notice to the ward of an applica
tion for such permission is not essential, the 
proceeding not being one adversary as to the 
ward: Hagy v. Avery, 69-434. 

The power of the guardian ceases on the 
death of the ward. The settlement of the 
estate devolves on the administrator: Ordway 
v. Phelps, 45-279. 

The power of the guardian does not neces
sarily terminate at the moment the ward be
comes of legal age. The guardian should be 
given reasonable time for an accounting and 
to close his official labors. Therefore an action 
may in some cases be maintained by a guard
ian in the interests of the ward although the 
ward has attained majority, as for instance, 
where the guardian has not yet accounted, 
or been called on to account. And in such 
case it is for the defendant claiming that the 
authority of the guardian has terminated to 
plead and establish that fact: Meed v. Lane, 
65 N. W., 380. 

Liability: It is proper to render a per
sonal judgment against a guardian who exe
cutes a bond for his ward in his individual 
capacity: Oliver v. Tovmsend, 16-430. 

Proceedings to establish a claim against 
the ward's estate should be brought against 
the ward: Bentley v. Torbert, 68-122. 

Where a guardian collected pensions due 
to his ward, so far as they were necessary to 
support the ward, held, that it was not negli
gence on his part to allow arrears of pensions 
to accrue uncollected, although by the sub
sequent death of the ward the collection of 
such arrears from the government was, by 
reason of the provision of the statutes of the 
United States, impossible: Mattox v. Patter
son, 60-434. 

If the guardian has wrongfully invested 
funds belonging to the minor and held for 
the minor's benefit, an action by the minor 
after attaining majority may be brought to 
enforce his claim for such funds against the 
property in which they have been invested, 
and even though the court decrees the prop
erty to be held in trust for the minor and 
directs its sale for the purpose of satisfying 
the claim for the funds invested therein, 
this does not constitute a ratification of such 
investment so as to release the guardian 
from liability: Heed v. Lane, 65 N.W., 380. 

The law prohibits the investment of 
money and doing other acts by the guardian 
in behalf of the ward without the direction 
of the court which must be given before the 
act is done, and the guardian will be liable 
for the amount of the estate of the ward in
vested otherwise than as thus directed. Gar
ner v. Hendry, 63 N. W., 359. 

Therefore where the guardian had de
posited the funds of the ward in a bank draw
ing interest but at a lower rate than that 
required by the order of court, and the bank 
had subsequently failed, held, that the guard
ian was liable for the entire amount of such 
deposit, without waiting for the ascertain
ment of how much should be realized from 
the deposit on the settlement of the affairs 
of the bank and that he must himself look to 
the bank for the recovery of such sum as 
might be available on the deposit: Ibid. 

This section so far modifies the common 
law rule as to the authority of the guardian as 
to inhibit the investment of money and the 
doing of other acts by the guardian for the 
ward without the direction of the court and 
to require that the direction be given be
fore the act: Slusher v. Hammond, 63 N. W., 
185. 

Therefore a transfer of a note executed 
to the guardian in the course of the manage
ment of the ward's estate cannot be trans
ferred by the guardian, and one who takes 
by an attempted transfer not authorized by 
the court must be held liable to the ward's 
estate although the proceeds of the transfer 
of such note have been appropriated by the 
guardian: Ibid. 

In an action by the former ward after 
majority against a person to whom the 
guardian without authority has transferred 
a note belonging to the estate of the ward, 
it is not necessary to show that the accounts 
of the guardian have been settled and that 
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he has failed to pay over the amount of the ian, soon, after the coming of age of the 
funds due to the ward: Ibid. minor, and before he had become emanci-

Where a tax title was conveyed to the pated from the habit of obedience and 
guardian as such, held, that the conveyance deference, secured an unconscionable con-
inured to his ward's benefit, and that subse- tract from him by the exercise of author-
quent purchasers of the property from the ity and solicitation, or by fear excited by 
guardian were chargeable with notice of the false representations, held, that such con-
rights of the ward: Rankin v. Miller, 43-11. tract would be regarded as procured by un-

Where a person who had stood in loco due influence, and wou'.i be set aside in a 
parentis to a minor, and was his guard- proper action: Tucke v. Buckolz, 43-415. 

SEC. 3201. Breach of bond—new guardian. A failure to comply 
•with any order of the court or a judge thereof in relation to guardianships 
shall be ground for removal, and a breach of the guardian's bond; and the 
court or judge may appoint a new guardian, if necessary, and require his 
predecessor to deliver to the person entitled thereto, within a time fixed by 
the court or judge, the effects of such ward then in the hands of said pred
ecessor, and may commit him to jail until he complies with such order. 
Action for the breach of such bond may be brought by any one aggrieved 
thereby, or by such new guardian, and, if property is not delivered in 
accordance with such order, the guardian removed shall, in addition to any 
other remedy, be subject to a penalty, for the benefit of the ward's estate, 
of one hundred dollars, to be recovered in an action on his bond. \G. 73, 
§§ 2251-2; R., §§ 2561, 2563; C. '51, §§ 1509,1511.] 

Section considered: O'Brien v. Strang, 42- In event of the death of the guardian, 
843. the bondsmen become liable for any amount 

An action against a guardian for failure due although there has been no settlement 
to account and pay over funds coming into of the guardian's account or failure on his 
his hands is not an action on the bond as a part to obey a mandate of the court requir-
writteD instrument, but an action for failure ing an account. In such case the granting 
to perform a duty and must be brought in of administration on the guardian's estate is 
five years after the cause of action had ac- not essential: Farrington v. Secor, 91-606. 
«rued: Wyckoffv. Michael, 64 N.W., 608. 

SEC. 3202. Nonresident minors. A guardian may be appointed for a 
nonresident minor, idiot, lunatic or person of unsound mind, who has prop
erty in this state, on application to" the district court or judge of the county 
in which such property or any part thereof may be, who shall qualify in 
the same manner, have the same powers, and be subject to the same rules, 
as guardians of resident minors. [19 G. A., ch. 100, § 1; C. 73, § 2253.] 

SEC. 3203. Account. All guardians are required to render an account 
to the district court, at least once each year, of all moneys or other property 
in their possession, with all interest which may have accrued on money 
loaned, belonging to their wards. [C. 73, § 2254; R., § 2568.] 

Intermediate reports of the guardian ap- Further as to reports and accounting, see 
proved by the court must be regarded as at notes to (j 3205, and as to liability on bond, 
least prima facie correct: Warfield v. War- see notes to \ 3197. 
$eld> 74-184. 

SEC. 3204. Penalty. In case any guardian shall fail to make such report 
within the time above specified, he shall forfeit and pay into the county 
treasury the sum of fifty dollars, and such failure shall be ground for his 
removal. [C.73, § 2255; R., § 2569.] 

SEC. 3205. Compensation. Guardians shall receive such compensa
tion as the court may from time to time allow, the amount and the service 
for which it was made being entered upon the records of the court. [C. 73, 
§ 2256; R., § 2567; C'51, § 1515.] 

Accounting; support: A guardian stand- guardian in the discharge of his duty as it 
ing in loco parentis toward the ward cannot would its officers: Brewer v. Stoddard, 49-279. 
in ordinary cases have compensation for the To justify an allowance being made from 
ward's maintenance: Latham v. Myers, 57- the ward's funds for past support by the 
519. parent, all the facts necessary to a future al-

And on this point, see notes to \ 3192. lowance must be shown, and a satisfactory 
Claims for support of the ward may be al- showing must be made why application for 

lowed by the probate court without notice such allowance was not made in advance: 
to the ward. Such proceedings are not ad- Welch v. Burris, 29-186. 
versary, but the court simply directs the Pension money granted to the ward's 
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father while living, and passing to the ward 
on his death, is not exempt from liability 
for the ward's support: Ibid. 

The fact that the record of an order made 
upon the application of a guardian giving 
him an allowance for the maintenance of the 
ward is imperfect or wanting will not pre
vent him from having credit for an expendi
ture on that account approved by the court: 
Latham v. Myers, 57-519. 

It is unquestionably the duty of the 
guardian, when there are more wards than 
one, to keep the account of each one sepa
rate and to keep the estate of each to itself: 
Foteaux v. Lepage, 6-123. 

If judgment is to be rendered against the 
guardian in such case, it should be for such 
sum, to be ascertained by the court, as each 
ward is entitled to, and not for the whole 
amount in his hands due to all the wards: 
Ibid. 

An action cannot be maintained in behalf 
of an insane person against his guardian for 
unlawful disbursement of funds. Such a 
liability can be adjusted in a probate court 
in settling the guardian's accounts: Tiffany 
v. Worthington, 65 N. W., 817. 

Report: The report of the guardian as to 
his account cannot properly be demurred to. 
If necessary in order to bring out the facts, 
a motion for more specific statement should 
be made, and the case determined on the 
facts thus shown: Oerdes v. Weiser, 54-591. 

The fact that an intermediate report by 
the guardian charges him with money im
properly invested in land in the name of his 
ward is an error which cannot be corrected 
on an appeal by the guardian to which the 
ward is not a party. If the ward should re
tain the title to the property until majority, 
the charge would be erroneous: Cassedy v. 
Casey, 58-326. 

Where the guardian reports a sale of prop
erty and investment of proceeds in Other 
property in the name of the ward, the fail
ure of the ward, until after coming of age, 
to disaffirm such transaction will prevent 
him from objecting to the report in that re
spect: Ibid. 

Settlement: Where the accounts of a 
guardian have been settled in the probate 
court and a balance found due him, such set
tlement will bind the ward until it is set 
aside or in some way lawfully attacked, and 
a proper expenditure in behalf of the ward 
cannot be called in question in an action by 
the guardian against the ward to recover the 
amount found to be due on such settlement: 
King v. King, 40-120. 

Where the ward, after becoming of age, 
accepted from the surety on the guardian's 
bond, in settlement of the indebtedness of 
the guardian, at that time deceased, a note 

received by the guardian for money of the 
ward loaned by such guardian, held, that the 
fact that at the time such note was accepted 
the maker and surety thereon were insolvent, 
that fact not being known to the parties, 
would not prevent the acceptance being 
binding upon the ward: Smith v. McH.ee, 67-
161. 

The settlement of the accounts of the 
guardian of an insane person will not con
stitute a former adjudication in an action to 
set aside a conveyance from the insane per
son to such guardian and for an accounting 
for the profits received by the latter from 
the property: Warfield v. Warfield, 76-633. 

Following1 proceeds: Where the guard
ian has improperly invested the money of 
the ward the latter may, at his election, in
stead of holding the guardian accountable, 
follow the money and claim the property in 
which it has been invested: Bobmson v. Rob
inson, 22rA21. 

Liability for interest: Where the guard
ian has failed to account, and has encroached 
upon property of the ward's estate, he may 
be required to pay interest, compounded at 
the end of each year at six per cent. : Foteaux 
v. Lepage, 6-123. 

Where certain charges of a guardian for 
support of his ward were disallowed, held, 
that, as it was the duty of the guardian to 
invest the money, he should be charged with 
six per cent, interest thereon, compounded 
annually: Bradford's Heirs v. Bodfish, 39-68L 

Where a guardian has improperly ex
pended money of the ward in his hands he 
may be charged with the amount received 
and thus improperly expended with eight 
per cent, interest thereon with annual rests: 
In re Mells, 64-391. 

Compensation: Where a guardian had 
delayed for ten years to make a settlement, 
and instead of putting out the money of the 
ward at interest, had used the same himself, 
held, that, although he could not be charged 
a higher rate of interest than six per cent, 
compounded annually, he might properly be 
denied compensation: Foteavx v. Lepage, 6-
123. 

The action of the court in allowing the 
guardian no compensation, but in lieu 
thereof not charging interest on the balance 
in his hands, held proper: Mattox v. Patter-
son> 60-434. 

The compensation due the guardian 
should be fixed by the probate court and will 
be presumed to have been considered in the 
final adjudication as to an accounting. And 
such an adjudication will debar the allow
ance to the guardian of compensation in an 
action against him by the ward for a sum 
found due as the result of such accounting. 
Heed v. Lane, 65 N. W., 380. 

SEC. 3206. Property sold. When not in violation of the terms of a will 
by which a minor holds his real property, it may, upon application by the 
guardian to, and under the direction of, the district court or judge, be sold 
or mortgaged, when such sale or mortgage is necessary for the minor's sup
port or education, or where his interest will be thereby promoted by reason 
of the unproductiveness of the property, or of its being exposed to waste, 
or of any other peculiar circumstances. [C. 73, § 2257; R., § 2552; C.'51, S 
1500.] 
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not be collaterally attacked: Pursley v. Hayes, 
22-11. 

Where jurisdiction has attached and a 
sale has been approved, it cannot be success
fully attacked in a collateral proceeding al
leging the want of a sale bond: Bunce v. 
Bunce, 59-533. 

Where it appears that there was service 
of notice, and the record of the court recites 
that notice, according to law, has been given, 
the regularity of the manner of giving notice 
cannot be inquired into collaterally: Wade 
v. Carpenter, 4-361. 

As to the validity of proceedings as af
fected by defect in the notice, and as to what 
presumptions are to be indulged in in favor 
of their regularity, see Cooper v. Sunderland, 
3-114. Also, on a parallel question, see Shaxc-
han v. Loffer, 24-217. 

The validity of the sale cannot be at
tacked collaterally on account of insuffi
ciency of the oath of the guardian: Frazier v. 
Steenrod, 7-339. 

A minor who, after attaining his majority, 
with full knowledge of all the facts attend
ing the sale of his property by the guardian 
and its alleged invalidity and of his rights 
in the premises, elects to receive and still 
retains the purchase money, thereby ratifies 
the sale, and is estopped from claiming that 
it is void: Pursley v. Hays, 17-310; Defordv. 
Mercer, 24-118. 

Where a court finds that the funds of a 
minor have been wrongfully invested in 
property in the guardian's name and orders 
such property to be sold to satisfy a claim for 
such funds, treating the property as held in 
trust for the minor, such sale is not within 
the provisions of this section with reference 
to the sale of the minor's property. Seed v. 
Lane, 05 N. W., 380. 

SEC. 3207. Petition—notice. The petition for that purpose must state 
the grounds thereof, be verified by oath, and a copy thereof, with a 
notice of the time at which such application will be made to the court or 
judge, must be served personally upon the minor at least ten days prior to 
the time fixed for such application. [0. 73, § 2258; R., § 2553; C'51, § 1501.] 

Where the application to the court is for 
power to sell, the court has no jurisdiction 
to make an order authorizing the guardian 
to mortgage the property: MeMannis v. Bice, 
48-361. 

The term "mortgage" means the granting 
of an estate as pledge for the payment of 
money, without reference to the form which 
the grant assumes: Foster v. Young, 35-27. 

A father merely as natural guardian has 
no authority to sell land of his child, even 
when authorized to do so by order of the 
probate court, and a deed made by him will 
not be valid, even as against him when he 
subsequently acquires the title by inherit
ance from the child: Shanks v. Seamonds, 24-
131. 

A sale or mortgage of the ward's prop
erty will cover a reversionary interest 
therein owned by the ward, although he 
does not have a fee simple title: Foster v. 
Young, 35-27. 

A refusal by the court to order a sale 
when proper grounds therefor are shown is 
an error which will be corrected on appeal. 
The discretion with which the court is 
clothed is not absolute, but a legal discre
tion: Dickinson v. Hughes, 37-160. 

The proceedings for the sale are not 
abated by the resignation of the guardian 
who files the petition and the appointment 
of another guardian: Wade v. Carpenter, 4-
361. 

In the absence of anything in the record 
showing the order of sale or the sale itself to 
be void, the proceedings will be presumed 
regular: Pursley v. Hays, 17-310. 

If the court has jurisdiction of the sub
ject matter and the parties, its judgment, in 
the absence of fraud, is conclusive, and can-

A general averment in the petition, in 
regard to the necessity of a sale of the ward's 
property, is sufficient to give the court juris
diction to order such sale: Bunce v. Bunce, 
59-533. 

When the petition for authority to sell 
alleges the necessary jurisdictional facts, it 
is not requisite, after the hearing is had, 
that the final order by the court should re
cite them in detail: Parsley v. Hayes, 22-11. 

Where the petition in an application for 
leave to sell did not set out the names of the 
wards, but described them simply as heirs, 
although the notice was to them by name 
and was served upon each, held, that the de
fect was not jurisdictional, and that pro
ceedings thereunder could not be collaterally 
attacked, especially where the minor heirs 
named were the only ones, and the whole 
record showed that they were sufficiently 
named and described: Ibid. 

The proceeding does not abate by the 
resignation of the guardian filing the peti
tion and the appointment of another guard
ian: Wade v. C arpenter, 4-361. 

The notice is essential to the jurisdiction 
of the court; without it the sale will be 
void; but a defective notice will be sufficient 
to give jurisdiction, and the proceedings 
thereunder cannot be collaterally attacked; 
Lyon v. Vanatta, 35-521. 

The proceeding for the sale of the ward's 
property is not in rem, but an adversary pro
ceeding, and a sale without the notice re
quired by law is void for want of jurisdic
tion: Ibid. 

A notice fixing the time for hearing at a^ 
time not during a term of court, or which 
does not fix any time, is no notice, and pro
ceedings thereunder will be void: Ibid.; 
Hates v. Clark, 37-355. 

A sale of land belonging to a ward by his 
guardian cannot be attacked by a collateral 
proceeding because the notice of the appli
cation to sell was served upon the ward 
three days before the appointment of the 
guardian, such defect not affecting the ju
risdiction of the court: Hamiel v. Donnelly, 
75-93. 

If there is no service of notice the pro-
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ceedings will be void: Rankin v. Miller, 43-
11. 

But if there is defective service, which, 
is by the court held sufficient, any error in 
such holding cannot be the subject of col
lateral attack: Pursley v. Hayes, 22-11, 38. 

Where the notice of the sale contained 
an entirely erroneous description of the 
property, held, that the sale was entirely 
void. The fact that the court has properly 
acquired jurisdiction to appoint a guardian 
will not render subsequent want of notice as 
to the sale a mere irregularity. Jurisdic
tion as to the one matter does not necessar
ily confer jurisdiction as to the other: Fra-
zier v. Steenrod, 7-339. 

Where actual personal service of notice 
upon a minor was shown, and it appeared 
that the court had determined that the 

service had been duly made, as provided by 
law, and such determination was of record, 
held, that even though it did not appear that 
a copy of the petition was filed, as required 
by statute, the proceedings were not void: 
Bunce v. JBunce, 59-533. 

Under a statute requiring notice to a 
minor of an application by his guardian for 
sale of his lands, lield, that in the absence of 
proof of notice, or the finding by the court 
that notice had been given, the proceedings 
were void and no title passed: Hankin v. 
Miller, 43-11. 

Where the application was for authority 
to sell, held, that the guardian had no power 
to mortgage: McMannis v. Bice, 48-361. 

As to want or insufficiency of notice as 
affecting jurisdiction, see notes to preced
ing section. 

S E C . 3 2 0 8 . Pos tponement and publication—reference. The court 
in its discretion, or the judge thereof, may direct a postponement of the 
matter, and order such further notice, by publication through the news
papers or otherwise, as may be expedient, and may direct a reference for 
the purpose of ascertaining the propriety of ordering the sale or mortgage 
applied for. [C. 73 , §§ 2259-60; R., §§ 2554-5; C '51 , §§ 1502-3.] 

S E C . 3 2 0 9 . Bond. Before any such sale or mortgage can be executed, 
the guardian must give security to the satisfaction of the court or judge, t he 
penalty of which shall be at least double the value of the property to be sold 
or of the money to be raised by the mortgage, conditioned that he will faith
fully account for and apply all money received by him, by virtue of such 
sale or mortgage, under the direction of the court or judge. [C.73, § 2261; 
R., § 2556; C '51 , § 1504.] 

While it would be better to make the 
guardian's bond payable to the parties inter
ested, the fact that it is payable to the county 
will not vitiate it, nor will the fact of its 
being thus made payable, or the failure of 
the judge to enter of record its approval, in
validate the title derived from the sale: 
Pursley v. Hayes, 22-11. 

Action on the bond cannot be brought 
until the guardian has failed to obey some 
order of the court in respect to the proceeds 
of the sale: O'Brien v. Strang, 42-643. 

The sale of land belonging to a minor by 
a guardian, without giving a sale bond, can
not be attacked in a collateral proceeding 
after the sale has been approved: Hamiel v. 
Donnelly, 75-93. 

Where real estate was sold by the guard
ian under order of court for the purpose of 

investing the proceeds, and on the settlement 
the guardian was ordered to pay over to the 
ward a sum in excess of the amount received 
from the sale of the real estate, held, that 
the surety on the bond for the sale was lia
ble for the amount received therefrom, al
though in the settlement it did not expressly 
appear what portion of the amount ordered 
to be paid over was received from the real 
estate: McWilliams v. Kalbach, 55-110. 

Where jurisdiction has attached and a 
sale has been approved, it cannot be success
fully attacked in a collateral proceeding al
leging the want of a sale bond: Bunce v. 
Bunce, 59-533. 

The sureties on this bond and not those 
upon the general bond are liable for failure 
of a guardian to account for proceeds of the 
sale: See note to 2 3197. 

S E C . 3210. Costs. When the application for the sale or mortgage of 
proper ty is resisted, the court may, in its discretion, award costs to the 
prevail ing party, and, when satisfied tha t there was no reasonable ground 
for making it, may direct the costs to be paid by the guardian from his own 
funds. [C.73, § 2262; R., § 2557; C. '51, § 1505.] 

S E C . 3211. Deeds—approval. Deeds may be made by the guardian in 
his own name, but must be returned to the court, and the sale or mortgage 
be approved, before the same are valid. [C.73, § 2263; R., § 2558; C ' 5 1 , 
§ 1506.] 

The approval of the sale by the court as 
required by the statute is not a mere formal
ity, but is essential to its validity. The ap
proval is of the sale and not merely of the 
deed: Wade v. Carpenter, 4-361. 

The record in a particular case, held to 
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sufficiently show the approval of the mort
gage made by order of the court: McMannis 
v. Bice, 48-361. 

Under a former statute allowing the clerk 
of the probate court to transact, in the ab
sence of the judge, all probate business not 
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requiring notice, subject to the supervision with reference to the legal title, which was 
and approval of the judge, held, that the in- a matter of record, held no defense in an ac-
dorsement upon the deed of approval by the tion against the purchaser for the price: 
clerk of the sale and deed, and the approval Findley v. Richardson, 46-103. 
by the judge of the sale when reported by the A mortgage of the ward's estate by the 
guardian, constituted a sufficient approval to guardian is invalid unless approved by the 
render the deed valid: Bunce v. Bunce, 59- court: Bohms v. Mann, 76-723. 
533. While the judgment of a court on the 

It is at least doubtful whether, between foreclosure of such mortgage would be con-
the time of sale and the approval of the deed, elusive as to its validity if the parties were 
the purchaser has any taxable interest in the all before it, held, that where the ward, 
property sold: Ordway v. Smith, 53-589. though twenty years of age, was not served 

Representations made by the guardian at with notice, the judgment was not binding" 
a sale of real property on his application, upon him: Ibid. 

S E C . 8212. Evidence—limitat ion. The rule prescribed in the sale of 
real property by executors shall be observed in relation to the evidence nec
essary to show the regular i ty and validity of the sales of guardians; and 
no person can question the validity of any such sale after the lapse of five 
years from the time it was made. [C.73, §§ 2264-5; R., §§ 2559-60; C ' 5 1 , 
§§ 1507-8.] 

To avail himself of the limitation here tioning, after five years, the validity of a sale 
provided the defendant must show that he by a person having no pretense of authority 
has been in continuous possession of the as guardian, or one where there has been 
property for five years: Washburn v. Car- no notice to the heir, and which is therefore 
michael, 32-475. made without jurisdiction, and where no 

The limitation does not apply when the possession has been taken under the pur-
sale is void, as incase of failure to notify the chase: Ibid. 
minor as provided in \ 3207: Mankin v. Miller, A purchaser under a guardian's sale who 
43-11. But if the sale is made pursuant to has been in possession for five years from the 
an order of a court having jurisdiction it time of sale will be protected'frtrai objections 
cannot be attacked after five years for irreg- as to the regularity of the sale, not jurisdic-
ularities in the proceedings: Pursleyv.Hayes, tional in character, especially when raised 
22-11, 24. in a collateral proceeding: Ibid. 

The limitation has no application to ap- See generally, as applicable to this sec-
peals or other proceedings bringing the mat- tion, notes to g 3332; the opinion of Beck and 
ter of the validity of the sale up for review Cole, JJ., in Good v. Norley, 28-188, being 
in the superior court: Ibid. stated by Beck, J., as applicable to this sec-

Nor does it prevent the heir from ques- tion: Washburn v. Carmichael, 32-475. 

F O R E I G N G U A R D I A N S . 

S E C . 3213. Proper ty i n th i s state. The foreign guardian of any non
resident minor, idiot, lunatic or person of unsound mind may be appointed 
the guardian of the proper ty of such person in this state by the district 
court, or judge thereof, of the county wherein he has any property, for the 
purpose of selling, mortgaging or otherwise controlling that and all other 
property of such person within the state, unless a guardian has previously 
been appointed. [19 G. A., ch. 100, § 2; C '73 , § 2266; R., § 2564; C '51 , § 1512.] 

S E C . 3214. Appo intment—qual i fy ing . Such appointment may be 
made upon his filing with the clerk of the district court of the county 
wherein there is any such property an authenticated copy of the order for 
his appointment. He shall thereupon qualify like other guardians, except 
as provided in the next section. [C. 73, § 2267; R., § 2565; C '51 , § 1512.] 

S E C . 3215. Bond. Upon the filing of an authenticated copy of the 
bond and inventory filed by the guardian in a foreign state, if the court or 
judge is satisfied with the sufficiency and the amount of the security, it may 
dispense with the filing of an additional bond. [C. 73 , § 2268; R., § 2566; C. '51, 
§ 1514.] 

S E C . 3216. Personal property . Foreign guardians of nonresidents 
may be authorized by the district court, or judge thereof, of the county 
wherein such ward has personal property, to receive the same upon com
plying with the provisions of the following sections. [C. 73 , § 2269.] 

This statute authorizes a guardian ap- the control of such court transferred to him: 
pointed in another state to apply in a court In re Benton, 92-202. 
of this state to have funds of his ward under Minors having a domicile in this state 



Tit. XVI. Ch. 5. 

1161 
GUARDIANSHIP. §§ 3217-3219 

at the time of the parents 'death may be that the court of such state may grant letters 
taken to another state by the natural guard- of guardianship which shall be recognized 
ian and there acquire such residence as under this and the following sections: Ibid. 

S E C . 3217. Copy of bond. Such foreign guardian shall file in the 
office of the clerk of the district court, in the county where the proper ty is 
situated, a certified copy of his official bond, duly authenticated by the 
court grant ing the le t ters of guardianship, and shall also execute a receipt 
for the proper ty received by him. [C. 73 , § 2270.] 

S E C . 3218. Orde r of c o u r t . Upon the filing of the bond as above pro
vided, and the court or judge being satisfied with the amount thereof, it 
shall order the personal property of the minor to be delivered to the 
guardian, and the clerk shall spread the bonds and receipt upon the records, 
and notify by mail the court grant ing the letters of guardianship of the 
amount of proper ty allowed to the guardian, and the date of the delivery 
thereof. [C. 7 3 , § 2271.] 

D R U N K A R D S , S P E N D T H R I F T S AND L U N A T I C S . 

S E C . 3219. Guardians of. When a petition, verified by affidavit, is 
presented to the district court tha t any inhabitant of the county is : 

1. An idiot, lunatic or person of unsound mind; 
2. An habitual drunkard, incapable of managing his affairs; 
3. A spendthrift who is squandering his proper ty ; 
And the allegations of the petition are satisfactorily pro'-^d upon the 

tr ial provided for in the following section, the court may appoint a guardián 
of the property of such person, who shall be the guardian of the minor 
children of his ward, unless the court otherwise orders; and if such person 
is an habitual drunkard the court may appoint a guardian of his person, 
whether he has any estate or not. [23 G. A., ch. 42, § 1; C.73, § 2272; R., 
§ 1449.] 

The appointment of a guardian for an in
sane person is based upon the fact of insanity: 
Wilson v. Shoi-iek, 21-332. 

The appointment of a guardian upon a 
petition charging insanity will be regarded 
as a determination of the fact of insanity: 
Ockendon v. Barnes, 43-615; Seerley v. Sater, 
68-375. 

The record of the proceeding for the ap
pointment of a guardian of an insane person 
will not constitute notice to one who marries 
such person under the belief that the latter 
is sane: Barber v. Barber, 74-301. 

The statutory provision with reference to 
guardianship of persons of unsound mind 
relates to a condition different from idiocy, 
lunacy or insanity. Weakness of mind is 
not necessarily unsoundness,but there may be 
a weakness short of idiocy, either congenital 
or superinduced by disease or old age, that 
amount to unsoundness: Smith v. Hicken-
bottom, 67-733. 

A person of unsound mind is one who is 
incapable of transacting the particular busi
ness in hand. It is not necessary that he be 
insane or a distracted person, and he may 
be capable of transacting some kinds of busi
ness and yet be of unsound mind and inca
pable of transacting business of magnitude, 
or of some degree of intricacy: Seerley v. 
Sater, 68-375. 

The question to be determined in the ap
pointment of a guardian for one claimed to 
be of unsound mind is whether such person 
is capable of managing his estate,not whether 
he is capable of managing it as well as such 
estates are commonly managed. If he is 

capable of transacting the ordinary business 
involved in taking care of his property, and 
if he understands the nature of the business 
and the effect of what he does, and can exer
cise his will with reference to such business 
with discretion, notwithstanding the influ
ence of others, he is not of unsound mind 
within the meaning of this section, and 
should not be deprived of the control of his 
property: Emerick v. Emerick, 83-411. 

• It is error to instruct the jury in such a 
case that if the party is not possessed of suffi
cient strength of mind and ability to trans
act his business affairs with ordinary care 
and prudence, then under the law he will be 
deemed of unsound mind: Ibid. 

In a particular case, held, that an allegation 
that the person for whom it was sought to 
have a guardian appointed was ' ' incapaci-
ated . . . for taking care of his property" 
was a sufficient statement of unsoundness to 
make it a case for the appointment of a 
guardian, in the absence of any objection to 
its insufficiency: Guthrie v. Guthrie, 84-37. 

While it is better to have the record show 
explicitly that the person for whom a guard
ian is appointed is adjudicated to be of un
sound mind, the appointment of a guardian 
on an application based on that ground will 
be presumed to have been based upon the 
finding that the person in question was of 
unsound mind: Ibid. 

The verification of the petition is not a 
jurisdictional matter: Ibid. 

The duties of guardians of insane persons 
in respect to the management of their prop
erty are, by statute, substantially the same 
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as those of guardians of minors: Gates v. Car- A person under guardianship is prima 
perder, 43-152. facie disqualified to make a will: In re Fen-

A tenant renting property belonging to ton's Will, 66 N.W., 99. 
a landlord who is under guardianship will However, an adjudication as to sanity 
be considered as holding the property under with reference to the granting of guardian-
such insane owner, and as having notice of ship is not conclusive as to capacity or inca-
the rights of such owner, and a release by pacity to make a will, as conditions of mind 
the guardian will not be regarded as defeat- that would show a person incompetent to 
ing the rights of his ward: Thode v. Spof- care for and preserve property might in no 
ford, 65-294. sensible degree show a condition of mind to 

The guardian of an insane wife has not incapacitate for making a will: Ibid. 
the power, on her behalf, to waive the right Therefore, held, on the other hand that 
to have her dower interest in the estate of an adjudication of sanity was necessarily 
her deceased husband so set off as to include conclusive in proceeding to probate the will: 
the homestead: Batcliff v. Dauis, 64-467. Ibid. 

SEC. 3220. Petition—Trial. Such petition shall set forth, as partic
ularly as may be, the facts upon which the application is based, and snail be 
answered as in other ordinary actions, all the rules of which shall govern 
so far as applicable and not otherwise provided in this chapter. The 
applicant shall be plaintiff and the other party defendant, and either party 
may have a trial by jury. The petition may be presented to the judge,who 
may appoint a temporary guardian. [C. 73, § 2273.] 

SEC. 3221. Order of court—power of guardian. Said court, or a 
judge thereof, may from time to time make such orders as may be necessary, 
authorizing the guardian of the person of an habitual drunkard to confine 
and restrain him in such manner and in such place within this state as may 
by the court or judge be considered'best for the purpose of preventing his 
using intoxicating liquors, and as may tend to his reformation, which may 
be modified, changed or vacated by the court or any judge thereof until the 
guardianship shall be terminated. Such person shall, at all reasonable 
times, have the right to confer with his attorney, and may at any time apply 
to said court or any judge thereof for the modification or vacation of any 
existing order as to his confinement and restraint. Any application for the 
entry, modification or vacation of any order relative to such confinement or 
restraint, made by the guardian or his ward, shall be heard upon such 
notice to the other party as the court or judge may direct. [23 Gr. A., ch. 
43, § 2.] 

SEC. 3222. Termination of guardianship. At any time, not less 
than six months after the appointment of such guardian, the person under 
guardianship may apply to the court, or any judge thereof, by petition, 
alleging that he is no longer a proper subject thereof, and asking that the 
guardianship be terminated. Notice of such petition shall be served upon 
the guardian in such manner and for such length of time as the court or 
judge may direct, requiring the guardian to answer the same at or before a 
time fixed therein. If the guardian shall file an answer denying the allega
tions of the petition, the court or judge shall try the issue, unless the peti
tioner demand a jury trial, in which case the issue shall be tried by a jury 
as soon as practicable, and the costs paid by the ward, unless judgment termi
nating the guardianship is rendered, and a finding is made that the guardian 
resisted the petition therefor without reasonable cause, in which event the 
costs or any part thereof may be taxed against him. If any petition for 
terminating such guardianship shall be denied, no other petition shall be 
filed therefor until at least four months shall have elapsed since the denial 
of the former one. [Same, § 3.] 

SEC. 3223. Provisions made applicable. The provisions of this 
chapter, and all other laws relating to guardians for minors, and regulating 
or prescribing the powers, duties or liabilities of each, and of the court or 
judge thereof, so far as the same are applicable, shall apply to guardians 
and their wards appointed under the fourth preceding section of this chap
ter. [C'73, § 2274; R., § 1451.] 

The statutory provision for bringing ac- of insane persons which can only be brought 
tioninbehalfofaminorbynextfriend((S3480) by guardian. (See ? 3485): Tiffany v. Wortli-
is not applicable in case of actions in behalf ington, 65 N.W., 817. 
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SEC. 3224. Suits by guardian. Any guardian may sue in his own 
name, describing himself as guardian of the ward for whom he sues; and when 
his guardianship shall cease by his death, removal or otherwise, or by the 
decease of his ward, any action or proceeding then pending shall not abate, 
but his successor, or the person for whom he was guardian, or the executor 
or administrator of such person, as the case may require, shall be substi
tuted or joined as party thereto. [C. 73, §'&275; R., § 1452.] 

SEC. 3225. Real estate sold—allowance to family. Whenever the 
sale or mortgage of the real estate of such ward is necessary for his support, 
or for the support of his family or the payment of his debts, or will be for the 
interest of the estate or his children, the guardian may sell or mortgage the 
same under like proceedings as required by law to authorize the sale of real 
estate by the guardian of the minor. The court shall, if necessary, set off 
to the wife and children under fifteen years of age of the insane person, or 
to either, sufficient of his property, of such kind as it shall deem appropri
ate, to support them for twelve months from the time he was adjudged 
insane. [26 G. A., ch. 54; 22 G. A., ch. 70; C. '73, § 2276; R., § 1453.] 

The right of the wife and minor children exempt from liability for debts: Dutch v.Mar-
to support out of the estate, is subordinate to vin, 72-663. 
the rights of the creditors as to property not 

SEC. 3226. Guardian to complete contracts. The guardian of any 
person contemplated in this chapter providing for the appointment of guard
ians, whether appointed by a court in this state or elsewhere, may compete 
the real contracts of his ward, or any authorized contracts of a guardian 
who has died or been removed, in the same manner and by like proceedings 
as the real contracts of one deceased may be, under an order of court, per
formed by his executor or administrator. [C.'73, § 2277; R., § 1454.] 

SEC. 3227. When estate is insolvent. If the estate of such person is 
insolvent, or will probably be insolvent, the same shall be settled by the 
guardian in like manner, and like proceedings may be had, as are required 
by law for the settlement of the insolvent estate of a deceased person. [G. 
'73, § 2278; R., § 1455.] 

SEC. 3228. Custody. The priority of claim to the custody of any 
idiot, lunatic, person of unsound mind, habitual drunkard or spendthrift 
shall be: 

1. The legally appointed guardian; 
2. The husband or wife; 
3. The parents; 
4. The children. [C.'73, § 2279.] 

CHAPTER 6. 

O F MASTER AND A P P R E N T I C E . 

SECTION 3229. Indenture. Any minor child may be bound to service, 
until the attainment of the age of majority, by a written indenture, specify
ing the age of the minor, the terms of agreement, and, if more than twelve 
years of age and not a pauper, the indenture must be signed by him of his 
own free will. [C. 73, §§ 2280-1; R., §§ 2573-4; C'51, §§ 1516-17.] 

SEC. 3230. Consent of parent or guardian. A written consent must 
be appended to such agreement and signed by the father, but if he is dead 
or has abandoned his family or is for any cause incapacitated, by the mother, 
or if she is dead or is incapacitated, by the guardian, or if there is none, 
then by the clerk of the district court. [C. 73, § 2282; R., § 2575; C'51, § 1518.] 

SEC. 3231. Paupers. The clerk of the district court may bind minors 
who are paupers until they have attained the age of majority, without 
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obtaining their consent, and the indenture must in that case be signed by 
the master and said clerk. [C.78, §§ 2283-4; R., §§ 2576-7; C. '51, §§ 1519-20.] 

SEC. 3232. Indenture in triplicate. The indenture must in all cases 
where there is a parent or guardian be in three parts, one being left with 
the master, another with the clerk of the district court, and the third with 
the person by whose consent he is bound. [0. '73, § 2285; R., § 2578; C'51, 
§ 1521.] 

SEC. 3233. Powers—rights—liabilities. The powers, liabilities and 
duties of the master and the rights of the apprentice are the same as those 
of parent and child, respectively, except as to inheritances and as is other
wise provided by law. [C.73, § 2286; R., § 2579; C. '51, § 1522.] 

SEC. 3234. Binding out children in poor-house. Any child confined 
in any poor-house or house of refuge, who is under sixteen years of age, may 
be apprenticed to learn a trade or occupation, and such apprenticeship shall 
continue until the child attains the age of eighteen years, or such earlier age 
as may be fixed in the articles, but the apprenticeship shall terminate upon 
marriage. The board of supervisors of the county, or the board of trustees 
of such house of refuge, may appoint a committee from its members, con
sisting of one or more, who may, in the nan: a of such board, subject to the 
approval of the district court or a judge thereof, execute articles of inden
ture for such child to any proper person whom such committee may select, 
which articles shall be filed with the clerk of the district court, but in all 
other respects such apprenticeship shall be governed by the provisions of 
this chapter. Such apprentice, if he proves untrustworthy and intractable, 
shall be returned to the institution from which he was apprenticed, upon an 
application in writing by the master, and satisfactory proof thereof to the 
proper board, who shall thereupon cancel the articles of indenture, and make 
a record thereof. [C.73, §§ 539-541, 1378; R., §§ 1112-13, 1115, 1407; C'51, 
§ 839.] 

SEC. 3235. Interests of minor protected. The parent, guardian or 
officer by whose act or consent any minor is bound must watch over his inter
ests, and, if the case requires, must enter complaint as provided for in the 
following section. [C.73, § 2287; R., § 2580; C'51, § 1523.] 

SEC. 3236. Complaint against master—notice. Upon complaint by 
the minor, or by any other person, made to the judge of the district court, 
stating under oath that the master is ill-treating his apprentice, or is in any 
other manner failing in the discharge of his duty in regard to him, and giv
ing the particulars with reasonable certainty, the court shall summon the 
master to appear and answer to such complaint, which, with the summons 
indorsed thereon, must be served and returned in the same manner as a 
notice of the commencement of an ordinary action, and the time for appear
ance shall be regulated by the same rules. The court may make such order 
as is necessary for the care and custody of the apprentice pending the hear
ing. [C.73, §§ 2288-9; R., §§ 2581-2; C.'51, §§ 1524-5.] 

SEC. 3237. Answer—trial. The answer of the master must be under 
oath, and if any other issue be joined thereon it must be tried as in other 
cases in the court. [C.73, § 2290; R., § 2583; C'51, § 1526.] 

SEC. 3238. Judgment—discharge. If the complaint is admitted by 
the master, or if the facts proved upon the trial are of sufficient importance 
to justify the discharge of the minor from further service, judgment shall 
be rendered accordingly, and a certificate thereof placed in his hands; other
wise the complaint shall be dismissed. [C.73, § 2291; R., § 2584; C'51, § 
1527.] 

SEC. 3239. Appeal. From any judgment in such cases either party 
may appeal in the same manner as in ordinary actions. [C.73, § 2292; R., 
§2585; C'51, § 1528.] 

SEC. 3240. Suit for damages. The above proceedings will be no bar 
to the bringing of an action by or on behalf of the minor for damages, nor 
for compensation for services. [C.73, § 2293; R., § 2586; C'51, § 1529.] 
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SEC. 3341. Complaint against apprentice. If the apprentice refuses 
to serve according to the terms of the indenture, upon complaint made by 
the master, the judge shall issue a warrant to forthwith bring the apprentice 
before him, and shall also cause notice of the proceedings to be given to 
the parent, guardian or officer by whose act or consent the minor was bound, 
if found in the county, and a reasonable time, not exceeding three days, 
shall be allowed the minor in which to make his answer to the complaint. 
[C.73, §§ 2294-5; R., §§ 2587-8; C'51, §§ 1530-1.] 

SEC. 3S42. Discharge. , If he shows sufficient cause for refusing to 
serve, he may be discharged from his indenture in the manner hereinbefore 
provided. [C.73, § 2297; R., § 2590; C'51, § 1533.] 

SEC. 3243. Master released. Instead of proceeding as above provided, 
the master may, for any refusal to serve, or for any gross misbehavior on 
the part of the apprentice, file a complaint for the purpose of releasing him
self from the indenture, whereupon proceedings shall be had similar to 
those provided in case of a complaint by or on behalf of the apprentice, and 
judgment rendered in like manner. [C.73, §§ 2298-9; R., §§ 2591-2; C'51, 
§§ 1534-5.] 

SEC. 3244. Schooling and treatment of apprentice. Every master 
shall send his apprentice, who is six years old and over, to school at least 
four months in each year, if there is one in the district in which he resides, 
and at all times he shall clothe him in a comfortable and becoming manner, 
and provide him with suitable and sufficient food. [C. 73, § 2306; R., § 2599; 
C'51, §1542.] 

SEC. 3245. Dissolution—allowance. The death of the master or 
removal from the state shall work a dissolution of the indenture, unless 
otherwise provided therein, or unless the apprentice elects to continue in 
his service, and, in the event of a dissolution, the apprentice shall receive 
such allowance for services previously rendered as may be reasonable under 
the circumstances of the case. [C. 73, § 2300; R., § 2593; C'51, § 1536.] 

SEC. 3246. Binding out by order of court. Upon a verified complaint 
being made to the district court of the proper county that the father or 
mother of a minor child is, from habitual intemperance or vicious and bru
tal conduct, or from vicious, brutal or criminal conduct toward said child, 
an unsuitable person to retain the control and education of such child, or 
where minor children have been abandoned by the parents, the court may, 
if it finds the allegations in the complaint manifestly true, and may if expe
dient also, direct that such child be bound as an apprentice to some suita
ble person until he attains his majority, or appoint a guardian for such 
child; but nothing herein shall be so construed as to allow the taking of 
such child, if either parent is a proper custodian. [C. 73, §§ 2301-2; R., §§ 
2594-5; C'51, §§ 1537-8.] 

Where the father of an illegitimate child error to deprive her of its custody: Pratt v. 
two years of age sought under this section to KHz, 48-33. 
recover the custody of the same from its As to custody, in general, see notes to § 
mother, it appearing that his moral character 3192. 
was not better than hers, held, that it was 

SEC. 3247. Complaint. In such a case, a verified complaint must be 
filed in the office of the clerk of the district court, and a copy thereof, with 
a notice fixing the time when the matter will be for hearing before the court, 
must be personally served upon the parent from whom the custody is sought 
to be taken, at least ten days before the time is stated. [C. 73, § 2303; R., 
§ 2597; C'51, § 1540.] 

SEC. 3248. Preference. Preference shall be given to such cases over 
the ordinary business of the court, but trials actually commenced need not 
be suspended for that purpose. [C. 73, § 2305; R., § 2598; C. '51, § 1541.] 

SEC. 3249. Trial—appeal. In any of the cases provided for in this 
chapter, where issue is joined, the same shall be tried as ordinary civil 
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actions, and from the judgment rendered therein the r ight of appeal by 
either par ty will be the same as in such actions. [C. 73 , §§ 2296, 2299, 2304; 
R., §§ 2589, 2592, 2597; C '51 , §§ 1532, 1535, 1540.] 

C H A P T E R 7. 

OP ADOPTION. 

S E C T I O N 3 2 5 0 . "Who m a y adopt. Any person competent to make a 
will is authorized to adopt as his own the minor child of another, conferring 
thereby upon i t all the r ights , privi leges and responsibilities which would 
pertain to it, if born in lawful wedlock to the person adopting. [C. '73, § 
2307; R., § 2600.] 

S E C . 3251. Consent of parents or officer. If living, and not divorced 
or separated, the consent of both parents ; if divorced, separated or unmarried, 
the consent of the parent lawfully having the care and providing for the 
wants of the child; or if either is dead, then the consent of the survivor; 
or if both are dead, JMT if the child has been abandoned, tha t of the mayor 
of thejaij&j'or if not in a city, of the clerk of the district court of the 

-eolïï ï ïywhere it is living, shall be given to such adoption by an instrument 
in writing, signed by the parties or pa r ty consenting, which shall give the 
names of t he parents if known, the name of the child if known, the name of 
the person adopting it, the place of residence of all if known, the name by 
which such child is thereafter to be called, and also state tha t it is given to 
the person adopting for the purpose of adoption as his own. [C. '73, § 2308; 
R., § 2601.] 

S E C . 3 2 5 2 . I n s t r u m e n t a c k n o w l e d g e d and recorded. Such instru
ment must also be signed by the person adopting, and be acknowledged by 
all the par t ies thereto in the same manner as deeds conveying real estate 
are acknowledged, and shall be recorded in the recorder 's office in the county 
where the person adopting resides, and be indexed with the name of the 
parent by adoption, as grantor, and the child as grantee, in its original name, 
if s tated in t he instrument. [C. '73, § 2309; R., § 2602.] 

Where there is an entire failure to exe- of it, held, that the adoption was not valid: 
cute the instrument of adoption as contem- Gill v. Sullivan, 55-341. 
plated by statute, a court of equity will not I t would seem that failure to record 
carry out the mere intention to do so: Long articles of adoption renders them voidable 
o. Hewitt, 44-363. only. As to whether the natural parent 

Rights of inheritance can only be ac- may, on account of such failure to record, 
quired through the adoption by a full com- avoid the articles, and whether the execu-
pliance with the provisions of the statute: tion of new articles which are recorded 
Shearer ». Weaver, 5(5-578. before the recording of the prior articles 

Where the articles of adoption are prop- would constitute an avoidance, qucere: Fouts 
erly executed, but not recorded during the v. Pierce, 64-71. 
lifetime of the adopting parent, the adop- The adoption cannot be made when the 
tion does not take effect so as to entitle the minor has a guardian, at least without his 
child to inherit from the adopting parent, consent: Burger v. Frakes, 67-460. 
although the child and his natural parents Adoption does not take effect until the 
have complied with the terms of the articles: recording of the instrument, and where 
Ibid. such record was made during the lifetime 

The filing for record is as essential to the .of the adopting parent but not until after the 
validity of the adoption as is the execution child had reached majority by reason of 
of the acknowledgment, and a filing for marriage, held, that the adoption was not 
record after the death of the adopting parent valid: McCollister v. Yard, 90-621. 
will not make the adoption valid: Tyler v. The instrument of adoption is not one 
Beynolds, 53-146. authorized to be recorded under I 4630 nor 

So where the written instrument of is it a paper belonging to a public office or 
adoption was almost entirely destroyed by by law required to be kept therein within \ 
accident soon after execution, by reason of 4635, so as to make the recording thereof 
which it became impossible to make record original evidence admissible without proof 

of loss of the instrument itself: Ibid. 
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SEC. 3253. Effect. Upon the execution, acknowledgment and filing 
for record of such instrument, the rights, duties and relations between the 
parent and child by adoption shall be the same that exist by law between1 

parent and child by lawful birth. [C. 73, § 2310; R., £.2603.] 
A child by adoption cannot inherit from from him ae-HTs own child and also take the 

the parent by adoption, unless the act of adop- shaçô'OfTts deceased mother: Wagner v. Por
tion has been done in strict accord with the^nëf, 50-532. 
statute: Tyler v. Reynolds, 53-146. _-—^^"^ Whether foster-parents will inherit from 

Even though the fact of the existence of adopted children, qacere: Burger v. Frakes, 
the instrument of adoption is known to the 67-460. 
prospective heirs before the death of the Where by adoption in another state the 
ancestor, the adopted child cannot inherit, adopted child was entitled to inherit from 
unless the instrument of adoption is record- the adopting parent, held, that such child 
ed as required by law: Ibid. was not entitled, after the death of such 

The adopted child does not lose the right parent, to inherit property of another 
to inherit from its natural parents: where through such parent, under the provisions 
a father adopted the child of his deceased of ? 3375: Estate of Sunderland, 60-7732. ^ ^ , O -"" 
daughter, held, that such child would inherit ' l^-p-tv^v-C^/ >V « 4 £ * V t / C / l^f^fCuV'<VV" ¿4 Ô ^7 

SEC. 3254. Change of custody. In case of maltreatment committed or ' * > ' 
allowed by the adopting parent, or neglect of duty on his part toward such 
child, the custody thereof may be taken from him by the district court of the 
county where the parent resides, and intrusted to another at his expense, 
and the same proceedings may be had therefor, so far as applicable, as in 
case of master and apprentice, or the court may, on showing of the facts, 
require from the adopting parent bond with security, in a sum to be fixed by 
it, running to the county, and for the benefit of the child, conditioned for its 
proper treatment and the performance of his duty toward it; but no action 
of the court in the premises shall affect the acquired right of inheritance on 
the part of the child. [0.78, § 2311; R., § 2604.] 

CHAPTER 8. 
OP HOMES FOR THE FRIENDLESS. 

SECTION 3255. Powers. Homes for the friendless incorporated under 
the laws of the state may receive, control and dispose of minor children of 
deceased fathers, and those abandoned by them, or where, being able, they 
fail to provide for them, and in all such cases the mother, for the purpose 
of surrendering them into the custody of such corporations, shall be con
sidered their legal guardian. If the person or persons lawfully authorized 
to act as the guardian of any child are unknown, the mayor of the town or 
city where such home is located may surrender such child. [17 G. A., ch. 
176, § 1.] 

SEC. 3256. Surrender of child to. When it is made to appear to a 
judge of a court of record, or mayor, or justice of the peace of or in such 
town or city, that the father of a child is dead or has abandoned his family, 
or is an habitual drunkard, or in prison for crime, and the mother is dead, 
or has abandoned her family, or is such drunkard, or so confined for crime, 
or an inmate of a house of ill fame, or that the parents of such child have 
abandoned or neglect to provide for it, such judge or mayor or justice of 
the peace may surrender it to said corporation. [Same, § 2.] 

SEC. 3267. Upon complaint—appeal. When complaint is made to the 
judge of any court of record, or the mayor or a justice of the peace in the 
city or town where such home is located, that any girl under the age of 
fourteen years, or boy under the age of twelve years, is abandoned by or is 
sustaining relations to its parents or guardian as provided in the preceding 
section, such judge, mayor or justice shall issue a warrant for the arrest of 
such child, and if it has no parents, or is abandoned by them or its guardian, 
the mayor, judge or justice may, if he finds it for the best interests of the 
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child, surrender it to the care of said corporation. An appeal may be taken 
to the district court from the order of the judge, mayor or justice, within 
twenty days, in the same manner appeals are taken from judgments in 
justices' courts, and upon the trial thereof the party charged may have a 
trial by jury. [Same, § 3.] 

SEC. 3268. Habeas corpus. Upon the hearing of any habeas corpus 
proceedings for the custody of any such child, if it appears that it has been 
surrendered to the home under the provisions of this chapter, such fact 
shall be presumptive evidence that it was properly done and that said home 
was entitled to the custody and guardianship thereof. [Same, § 4.] 

SEC. 3259. Guardianship. Such corporation shall be the legal guard
ian of the persons of all children surrendered to it under the provisions of 
this chapter, and may exercise all the right and authority of the parents of 
such children in regulating the apprenticing- and adoption thereof. [Same, 
§ 5.] 

SEC. 3260. Religious instruction. If religious instruction is given 
any child while an inmate of such home, it shall be in the religious faith of 
its parents, if the same is known, and when any home shall dispose of the 
custody of any child, it shall be to some person of the same religious faith 
as its parents, unless the parent or former guardian otherwise consents. 
[Same, § 6.] 
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TITLE XVII. 
OF THE ESTATES OF DECEDENTS. 

CHAPTER 1. 

OP THE PROBATE COURT. 

SECTION 3261. Always open—hearing. The district court shall always 
be open for the transaction of probate business, but the hearing of any matter 
requiring notice shall be had only in term time, or at such time and place as 
the judge may appoint. In cases where there is no contest, or by agree
ment, such hearing may be had at any place within the judicial district in 
which the business is pending. [21 G. A., ch. 144; C.73, § 2313.] 

The hearing may be ordered to be had withstanding the provisions of § 286: Casey 
at a place other than the county seat, not- v. Stewart, 60-160. 

SEC. 3262. Notice. When a judge fixes a time and place of hearing 
thereof, he shall direct what notice shall be given, and no hearing shall be 
had until proof is made of the giving of such notice. When no notice is pre
scribed by the judge or court as above provided, the same notice shall be 
given as in commencing a civil action. [C. 73, § 2314.] 

Where a probate court directed that no- complied with, held, that the court thereby 
tice of an application by the administrator acquired jurisdiction as against nonresident 
for sale of the real property to pay debts of defendants to act upon such application: 
the estate should be served by publication for Casey v. Stewart, 50-160. 
two weeks in a newspaper, which order was 

SEC. 3263. Disqualification of judge. Where the judge is a party, or 
connected by blood or affinity with a person interested nearer than the fourth 
degree, or is personally interested in any probate matter, he shall order 
the same transferred to the district court of another district, or to be heard 
before another judge of the same district, or procure a judge of another dis
trict to hold his court for the hearing of such matter. [C'73, § 2317.] 

SEC. 3264. Concurrent jurisdiction. When a case is originally within 
the jurisdiction of the courts of two or more counties, that one which first 
takes cognizance thereof by the commencement of the proceedings shall 
retain the same throughout. [C. 73, § 2318.] 

SEC. 3265. Extent of jurisdiction. The court of the county in which 
a will is probated, or in which administration or guardianship is granted, 
shall have jurisdiction coextensive with the state in the settlement of the 
estate and the sale and distribution thereof; and a certified copy of any 
order, judgment or deed, affecting real estate in any county other than that 
in which administration or guardianship is originally granted, shall be fur
nished to and entered by the clerk of the district court of the county where 
such real estate is situated in the probate records of said court. [C. 73, § 
2319.] 

The fact that a court in granting admin- its jurisdiction under this section as to prop-
istration upon the estate of a foreign dece- erty in other counties of the state: Lees v. 
dent appoints an administrator for the care Wetmore, 58-170. 
of real estate in that county does not limit 

SEC. 3266. Process revoked. Any process or authority emanating 
from the court in probate matters may for good cause be revoked and a new 
one issued. [C. 73, § 2320; R., § 2307; C. '51, § 1275.] 

SEC. 3267. Bonds filed—approval. All bonds relating to probate 
matters shall be filed in the office of the clerk of said court, and shall not be 

74 
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sufficient until examined by him, and his approval indorsed thereon. [C. 
73, § 2321; R., § 2308; C'51, § 1276.] 

This section has no reference to the bonds within the meaning of this section: Eeno v. 
of guardians, which are provided for by \ McCully, 65-629. 
3197. Guardianship is not a probate matter, 

SEC. 3268. Clerk to approve. The clerk shall approve the bonds of 
all guardians, executors, administrators and trustees, and during the month 
of January in each even-numbered year shall examine into the sufficiency 
of the sureties of all executors', administrators', and guardians' bonds in 
force in his office, which have been executed more than one year prior 
thereto, and, if he finds the same sufficient, shall note thereon his examina
tion and reapproval, but if he finds the same insufficient, or the sureties shall 
not requalify on being required by him to do so, he shall note his disapproval 
thereon, notifying the principal thereof, and place the matter upon the 
calendar of the court at the next term for the proper order. [21 G. A., ch. 
51.1 

SEC. 3269. Calendar. The clerk shall keep a court calendar, and 
enter thereon only such cases in probate as require the action of the court, 
and on the first day of each term shall report to the presiding judge all 
estates wherein an inventory or report is due by law or under the order of 
the court, and which has not been filed. [Rules in Probate, I, II.] 

CHAPTER 2. 

OP WILLS AND LETTERS OF ADMINISTRATION. 

SECTION 3270. Disposal of p roper ty b y will . Any person of full 
age and sound mind may dispose by will of all his property, subject to the 

— rights of homestead and exemption created by law, and the distributive 
y u 2L «>Y* <YV", 7 0 ^share in his estate given by law to the surviving spouse, except sufficient to 
' ' * pay his debts and expenses of administration; but where the survivor is 

named as a devisee therein, it shall be presumed, unless the intention is clear 
and explicit to the contrary, that such devise is in lieu of such distributive 
share, homestead and exemptions. No devise or bequest, however, to a cor
poration organized under the chapter relating to corporations not for pecun
iary profit, or to a foreign corporation of a similar character, shall be valid 
in excess of one-fourth of the testator's estate after payment of debts, if a 
spouse, child or parentsurvive the testator. [C. '73, §§ 1101, 2322; R., § 1198.] 

^Taking effect: No matter when a will is Bight to dispose: Under this section tes-
dated or published, it takes effect from the tator may so dispose of his property as to de-
time of the testator's death: In re GMdthorp's prive an heir of any share or interest therein 
Estate, 62 N. W., 845; Bond o. Home for Aged without any express declaration to that ef-
Wbmen, 62 N. W., 838. feet: Stennett v. Hall, 74-279. 

Therefore, where a bequest was made Testator may, by making a full disposition 
" to the Old Ladies' Home and to the Old of his property without making any pro-
Men's Home, if any such are organized in vision for one of his children, thereby disin-
the state, but if not, etc. ," held, that an old herit such child although no intention to 
ladies' home organized after the death of that effect is expressed: 93-416. 
the testator was not entitled to the bequest, A will is not invalid because it provides 
although provision was made for the pay- for the disposition of the homestead or of 
ment of the bequest after the estate was set- property which may be liable for the pay-
tied and other bequests paid: Bond v. Home ment of debts: Ames v. Holderbaum, 44 Fed., 
for Aged Women, 62 N. W., 838. 224. 

The execution of a will during the life of The wife's contingent interest in her hus-
a testator is not a disposition of property, band's property cannot be defeated by his 
as the purpose of such instrument is simply will: See notes to \\ 3362, 3376. 
to change the direction of the law as to the Testamentary capacity: The law re-
descjent of property, and only becomes oper- gards other conditions of mind as well as ab-
ative by the death of the testator: In re Es- solute unsoundness, and such conditions may 
fate o/Peei, 79-185, materially affect the validity of a will; and 
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while nothing short of absolute imbecility or 
incompetency will make a will void, yet if the 
testator had a weak mind so as to be imposed 
upon and unduly influenced, this is a material 
thing going to affect its validity: Bates v. 
Bates, 27-110. 

A party competent to make a valid will 
should possess a mind capable of exercising 
judgment, reason and deliberation, and capa
ble of weighing the consequences of his will 
to a reasonable degree, and the effect of it 
upon his estate and family; and all persons 
devoid of such reason are incompetent to 
make a legal will: Ibid. 

There may be sufficient capacity to make 
a will although there is such mental condi
tion as to authorize the granting of guardian
ship, and therefore an adjudication in a pro
ceeding as to guardianship is not conclusive 
on the question of capacity to make a will. 
In re Fenton's Will, 66 N. W., 99. 

In order that testator may be held to have 
due testamentary capacity, it is not neces
sary that it appear that he possessed the in
tellectual vigor of youth or that usually en
joyed by him while in perfect health. It is 
enough if he was capable of comprehending 
his property interests, and determining the 
disposition he desired to make of such prop
erty and making it: Webber v. Sullivan, 58-
260. 

An instruction was held unobjectionable 
which stated that a person of sound mind as 
here contemplated is one who has full and 
intelligent knowledge of the act he is en
gaged in, and full knowledge of the property 
he possesses, and intelligent perception and 
understanding of the disposition that he de
sires to make of it, and of the persons that 
he desires shall be the recipients of his 
bounty, and the capacity to recollect and 
apprehend the nature of the claims of those 
that are excluded from participating in his 
bounty, but it is not necessary that he should 
have sufficient capacity to make contracts 
and to transact business generally, nor to 
enable him to engage in complex and intri
cate business matters: Meeker v. Meeker, 74-
352. 

An unnatural and unreasonable disposi
tion of property by will may be considered 
on the issue of mental condition: Bever v. 
Spangler, 93-576. 

One who is incapable of exercising judg
ment and reason and deliberation and under
standing the consequences of his will, and its 
effects upon his relatives and estate, has not 
sufficient mental capacity to make a valid 
will: Ibid. 

Proof of monomania exhibiting itself in an 
insane and unfounded dislike to a particular 
person, either expressly recited in the will 
or to be inferred in its peculiar dispositions, 
may be sufficient to overturn it. The evi
dence that such dislike was groundless must 
be satisfactory or it will not be sufficient: 
Pelamourges v. Clark, 9-1. 

On the issue of sanity raised on the pro
bate of a will, held, that facts connected with 
the personal history of testator, his deport
ment, conversation and acts, and his confes
sion during sanity, just preceding death, that 

he had been insane for twenty years preced
ing, during which time the will was executed, 
held competent; also held, that a subsequent 
will, executed while testator was unquestion
ably insane, and decedent's conversation 
while sane in reference thereto, were com
petent evidence of his insanity when execut
ing the first will, the second will showing as 
intelligible an exercise of the power to dis
pose of property as the first: Boss v. McQuis-
ton, 45-145. 

In a particular case, held, that the testa
mentary capacity of a person executing a 
will made upon being roused from a state of 
stupor might well be doubted: Davis v. 
Davis, 43-687. 

The fact that devisees and legatees in the 
will are not relatives of the testator but 
friends only, is, in the absence of other evi
dence, of no weight to show want of capacity 
to make a will: Smith v. James, 72-515. 

The fact that testator was a spiritulist, 
and entertained the peculiar views of that 
sect, is not suffioient, in itself, to establish 
insanity such as to invalidate his will: Otto 
v. Doty, 61-23. 

Where it was claimed that testator was 
of unsound mind at the time of executing 
a will, held, that his mental condition during 
six years following the execution of the will 
might be shown, it appearing that his con
dition during that time indicated a mental 
unsoundness of long standing and progress
ive in itsnature: Bever v. Spangler, 93^576. 

In such case it is not necessary to nega
tive the execution of the will during a lucid 
interval: Ibid. 

The fact that testator is able to attend to 
ordinary business affairs is not inconsistent 
with mental unsoundness as shown in other 
ways, inasmuch as such capacity in some 
kinds of mental unsoundness continues not
withstanding the disease of the mind: Ibid. 

Evidence in a particular case, held suffi
cient to support the verdict that testator was 
not of sufficient mental capacity to execute 
a will: Seaward v. Carman, 78-707. 

Where a testator willed the greater part 
of his property to a friend and two of his 
sons, giving to only one of his own relatives 
any substantial part of it, and to the other 
relatives merely nominal amounts, in an ac
tion to set aside the probate of the will on 
the ground of undue influence and the weak
ness of the testator's mind at the time the 
will was executed, held, that the evidence 
was not sufficient to sustain the petition: 
Malcomsen v. Graham, 75-54. 

In a particular case, held, that the ques
tion of testamentary capacity under the cir
cumstances of extreme sickness of the testa
tor should have been left to the jury: Dug-
gan v. McBreen, 78-591. 

Where the evidence was conflicting as to 
the alleged incapacity of the testator, and 
the undue influence by which it was pro
cured, held that, the case not being triable 
de novo upon appeal, the finding of the jury 
would not be disturbed: Primmer v. Prim
mer, 75-415. 

The attorney who draws the will and 
who at the request of the testator is a wit-
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ness thereto is competent notwithstanding 
the provisions of \ 4608 as a confidential com
munication to an attorney to testify as to 
communications made to him by the testa
tor with reference to the will, the fact of 
his being a witness at the request of the 
testator being a waiver of objection to the 
disclosure of the confidential communica
tions: Denning v. Butcher, 91-425. 

The executor of a will is competent to 
waive the objection to the testimony of the 
physician of the testator as to the mental 
condition of testator at the time of the exe
cution of the will: Ibid. 

Evidence in a particular case as to the 
peculiarities of a testator, held not sufficient 
to show a want of testamentary capacity: 
Bennett v. Hibbert, 88-154. 

It is competent for a non-expert witness 
to state the mental condition of the person 
after first giving facts showing an acquaint
ance and knowledge of the person: Koste-
lecky v. Scherhart, 68 N. W., 591. But non
expert witnesses cannot giva opinions to the 
jury based on facts not detailed by them: 
Furlong v. Can-after, 71 N. W., 210. 

A non-expert witness giving an opinion 
as to testamentary capacity must testify to 
such facts as show his competency to express 
an opinion, and it is for the trial court to 
say in the exercise of a sound legal discre
tion whether the witness has shown himself 
Qualified to give such opinion: In re Gold-
thorp's Estate, 62 N. W., 845. 

Testimony as to declarations and conver
sations of proponents prior to the execution 
of the will is inadmissible, the persons mak
ing them not being parties to the record: 
Ibid. 

Declarations of testator to proponents 
prior to the execution of the will are ad
missible not as establishing undue influence 
but as touching the mental capacity of the 
testator, or that the will was procured by 
undue influence: Ibid. 

Evidence of subsequent declarations of 
testator is also admissible: Ibid. 

A subscribing witness to a will can state 
whether the testator was sane at the time 
the will was executed, although he is not 
shown to be an expert: Parsons v. Parsons, 
66-754. 

A non-expert witness who is well ac
quainted with the testator and has had the 
care of him is competent to testify that he 
saw no difference in his mental condition in 
sickness and his mental condition in health: 
Severin v. Zack, 55-28. 

Expressions of opinions by the witness in 
regard to the appearance, conversation and 
acts of the testator, whose mental capacity 
is brought in question, are admissible: 
Meeker v. Meeker, 74-352. 

It is not erroneous to instruct the jury 
that the testimony of medical men of expe
rience, given after a careful examination of 
testator's mental condition, touching such 
condition at the time of the execution of the 
will, jnay be given more weight than the 
testimony of unprofessional witnesses: Blake 
v. Bourke, 74-519. 

The burden of proof of the unsoundness 
of mind of the testator is upon the party im

peaching the validity of his will: In re Will 
ofCoffman, 12-491; Webber v. Sullivan, 58-260. 

Where it appears that testator was capa
ble of making a will except at such times 
when he was suffering under temporary par
oxysms of pain, it is incumbent upon the con
testants to prove that the will was made 
while the deceased was suffering temporary 
derangement: Blake v. Bourke, 74-519. 

In a contest as to the probate of a will, the 
true rule is that the burden of proof of insan
ity is upon the party alleging it, and who 
claims the benefit of the fact when estab
lished: Stephenson v. Stephenson, 62-163. 

The legal presumption being in behalf of 
the mental capacity of the testator and a 
want of undue influence in the execution of 
a will, the contestant of the will relying 
upon the want of mental capacity and the 
existence of undue influence has the burden 
of proving those facts even in a case where 
the beneficiary under the will is one who is 
in no way related to the testator: Denning v. 
Butcher, 91-425. 

The doctrine that in case of gifts between 
parties standing in confidential relations to 
each other the burden of proof is on the 
party claiming under the gift is not applica
ble in such case: Ibid. 

Undue influence: The influence exer
cised over a testator, sufficient to defeat his 
will, must go to the extent of destroying in 
some degree his free agency. A bequest 
made at the request of the devisee is not for 
that reason alone void, because of undue in
fluence: Mclntire v. McConn, 28-480. 

The burden is upon the contestants to es
tablish undue influence, and the fact that 
the will is unjust or unreasonable is not 
sufficient evidence that such influence was 
exercised, nor does it change the burden of 
proof: Webber v. Sidlivan, 58-260. 

Evidence of undue influence, exercised by 
testator's wife over him before marriage, 
cannot be received to show undue influence 
during marriage at the time of the execu
tion of the will: Ibid. 

"Where undue influence or false repre
sentations have not been shown, evidence of 
facts showing recitals in the deed in regard 
to the circumstances inducing the disposi
tion made to be erroneous cannot be received. 
If the conclusion is the result of erroneous 
convictions engendered in the mind of the 
testator on his own motion it cannot be said 
to be the result of undue influence: Ibid. 

The fact that the devisee's name was 
written in the will by himself, that he took 
charge of the will immediately upon its ex
ecution, and that it was not read by the sub
scribing witnesses nor to decedent in their 
presence, are suspicious circumstances, and 
evidence of the further facts that devisee re
fused to produce the will when requested to 
do so by decedent, and the declarations of 
decedent respecting his children, should be 
admitted to bear upon the question of fraud 
and undue influence: In re Will of HoUings-
worth, 58-526. 

The fact that before the will was executed 
testator said that persons had advised him 
to cut contestant out, held not to tend to show 
undue influence: In re Will of Convey, 52-197, 
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Under the evidence in a particular case, 
lield, that there was nothing1 to show undue 
influence over testator, whose mental capac
ity had been claimed to be impaired: Col
lins v. Brazill, 63-432. 

Instructions as to what should be consid
ered in determining the competency of tes
tator to execute a will, and whether he did 
so under undue influence, held correct: In re 
Will of Convey, 52-197. 

The fact that the disposition made of the 
property is unreasonable cannot be consid
ered as showing undue influence. Neither 
can prior declarations of an intent to other
wise dispose of the property be shown for 
that purpose. Physical condition and age 
of deceased considered apart from the con
dition of his memory and other mental facul
ties are not proper matters to be shown for 
that purpose. Nor will relationship be
tween the parties alone support a claim of 
undue influence: Muir v. Muter, 72-585. 

Where it is claimed that testator was 
mentally incompetent to execute a will and 
was influenced to do so by reason of undue 
influence, it may be shown, as tending to 
overcome such evidence and the presump
tion arising from leaving the property to 
those who are not by nature the next of kin, 
that previous provision had been made for 
such next of kin, and that their pecuniary 
condition was such as to explain the leaving 
of the property to another: Sim v. Russell, 
90-656. 

The unreasonableness of the will may be 
taken into account with other circumstances 
or surroundings in the actual mental condi
tion of the testator when the will was made, 
his motives which prompted him and the in
fluences to which he was subjected: Ibid. 

When it is claimed that a will containing 
a bequest to a person not a relative of the 
testator was procured by the undue influence 
of such beneficiary, it is competent to show 
that the testator lived in the family of such 
beneficiary and the method in which testa
tor was cared for in such family: Denning v. 
Butcher, 91-425. 

Declarations of testator showing that he 
believed certain persons, mentioned in the 
will as legatees, were lacking in due affection 
for him, held admissible in a contest as to 
the probate of a will in support of the claim 
that it was executed under undue influences, 
as tending to show that in some manner his 
feelings toward such legatees had been 
changed: Stephenson v. Stephenson, 62-163. 

Evidence that a testator, when in health 
and long before his will was executed, and 
when he was not probably under the in
fluence of other persons, expressed his inten
tion to make disposition of his property sub
stantially as he subsequently did in the will, 

SEC. 3271. After-acquired proper ty . Property to be subsequently-
acquired may be devised, when the intention is clear and explicit. [C. 73, § 
2323; R., § 2310; C 5 1 , § 1278.] 

is admissible to show that the will was not 
made under undue influence: Dye v. Young, 
55-433. 

Evidence of alleged declarations of tes
tator as to how he was going to dispose of 
his property may be considered in determin
ing the condition of the testator's mind or 
the state of his affairs. In such cases, the 
evidence is admissible simply as external 
manifestations of the testator's mental capac
ity, and not as evidence of the t ruth or 
falsity of the facts he states: Bever v. Spang-
hr, 93-576. 

The declarations of a testator are not 
competent evidence to show a revocation of 
a will admitted to have been once valid or 
to impeach the validity of a will for a cause 
not involving his mental condition. But 
such declarations, whether made before or 
after making the will, are competent evi
dence to show the mental incapacity of the 
the testator or that the will was procured by 
undue influence: Bates v. Bates, 27-110. 

Declarations of a testator made after the 
execution of the will are admissible, as 
bearing on the question of undue influence: 
In re Will of Hollingsworth, 58-526; Parsons v. 
Parsons 66-754. 

Declarations of testator made after the 
execution of the will, held admissible in evi
dence, not as showing undue influence, but 
as showing the effects on testator's mind of 
whatever influence, if any, was exerted upon 
him to procure him 'to execute the will: 
Stephenson v. Stephenson, 62-163. 

Declarations of legatees, made before or 
after the execution of a will, are not receiv
able, in a proceeding to which they are not 
parties, to affect the validity of the will: In 
re Will of Ames, 51-596. 

The declarations of an executor who is a 
legatee and a party to the record are equally 
inadmissible: Ibid. 

Where there are several legatees, declar
ations of one of them are not admissible to 
impeach the will: Dye v. Young, 55-433. 

A contestant cannot introduce in evidence 
declarations of one of the legatees of a will, 
nor can declarations of one of the contestants 
be introduced in evidence by or in behalf of 
the legatees: Parsons v. Parsons, 66-754. 

Knowledge of legatee's misconduct: A 
bequest by wife to husband with knowledge 
of facts as to the husband's previous conduct 
and connections, which might be such as to 
render the marriage void, will not be in
valid on that account, however it might be 
if the bequest were made in ignorance of 
such facts: In re Will of Donnely, 68-126. 

Devise to corporation: The provision 
limiting devises and bequests to corpora
tions, applied: Byers v. McCartney, 62-339. 

The bequest in a will of " the remainder 
of all my personal property and the whole of 
my real estate," held to cover subsequently 
acquired property, whether real or personal: 
Briggs v. Briggs, 69-617. 

The provision of this section with relation 

to after-acquired property means that such 
property shall pass by the bequest whenever 
the intention of the testator to have it so 
pass is fairly to be inferred from the pro
visions of the will, when construed accord
ing to the established rules for the construe-
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tion of such instruments, and it is not neces
sary that the intention be expressed in direct 
language: Ibid. 

Bequests in this form of the residue of 
testator's estate have always been held to 
carry the residuum of all the personal prop
erty owned by the testator at the time of his 
death. As to that class of property the rule 

SEC. 3872. Verbal wills. Personal property to the value of three 
hundred dollars may be bequeathed by a verbal will witnessed by two com
petent persons, but if such bequest is of greater value, it shall be valid only 
to that extent. [C'73, § 2324; R., § 2311; C. '51, § 1279.] 

The fact that a decedent in making a but as to the whole: Strieker v. Olderiburgh, 

has been that the will speaks from the time 
of his death and not from the date of exe
cution, and it was not the intention of the 
legislature in enacting this statutory pro
vision to change the rule, but it was enacted 
for the purpose of extending the rule and 
making it applicable to real as well as per
sonal property: Ibid. 

nuncupative will attempts to dispose of real 
property and of personal property to a 
greater amount than can be legally disposed 
of in that manner will not render the dispo
sition entirely void, but it will be carried 
out so far as such a disposition would be 
valid. In such a case, held, that a sum equal 
to the amount which might legally be dis
posed of by nuncupative will should be paid 
out of decedent's personal estate to the per
sons designated: Mulligan v. Leonard, 46-692. 

Where it was sought by verbal will to 
dispose of a promissory note of the value of 
$400, held, that such will was invalid, not 
only as to the excess of the amount that 
might be legally disposed of in that manner, 

SEC. 3273. Soldier or mariner. 

39-653. 
I t need not appear in case of an invalid 

will that the witnesses were expressly called 
on by decedent to attest his will: Mulligan v. 
Leonard, 46-692. 

Where it appeared that deceased, in an
swer to questions as to the disposition of 
his property, answered that he wanted a 
certain person named to have it, held, that 
the intention to make a disposition of his 
property was sufficiently shown, and it 
would be presumed that he spoke with an 
understanding of the effect of his words, so 
that the animus testandi would be inferred: 
Ibid. 

A soldier in actual service, or a mar
iner at sea, may dispose of all his personal estate by a will so made and wit
nessed. [C.73, § 2325; R., § 2312; C. '51, § 1280.] 

SEC. 3274. In writing—witnessed.—signed. All other wills, to be 
valid, must be in writing, signed by the testator, or by some person in his 
presence and by his express direction writing his name thereto, and wit
nessed by two competent persons; but if a codicil is duly executed to a will 
defectively executed and clearly identified in such codicil, the will and cod
icil shall be considered one instrument and the execution of both sufficient. 
[C.73, § 2326; R., § 2113; C'51, § 1281.] 

"Witnessed by two competent witnesses" 
means that such witnesses must subscribe 
the will. I t is not sufficient to prove the 
will by witnesses who were present but did 
not subscribe it: InreWillof Boyeus, 23-354. 

I t is not necessary that the testator should 
state to the witnesses the character and pur
pose of the instrument which he causes them 
to witness: In re Will of Hulse, 52-662. 

Nor need they be shown to have been re
quested by the testator to attest his will: 
Mulligan v. Leonard, 46-692. 

It is not necessary that the witnesses 
should see the testator subscribe the will. 
If the signature be adopted or acknowledged 
in their presence it is sufficient: In re Will 
of Convey, 52-197. 

Where a will has only one competent at
testing witness, but a codicil is added on the 
same sheet of paper, referring to and iden
tifying the original, and the codicil is duly 
witnessed, the proof of execution will be held 
sufficient as to both the will and the codicil: 
In re Murfleld's Estate, 74-479. 

The interest of a witness to a will, in or
der to disqualify him, must be present, cer
tain and vested: Quinn v. Shields, 62-129; 
Baies v. Officer, 70-343. 

A corporator in a charitable corporation 

in which it is not contemplated that any prof
its shall arise, whose only interest therein 
is contingent upon a possible termination of 
the corporation and division of its assets, 
has no such interest as to be disqualified 
from being a witness to a will in which a be
quest to such corporation is made: Quinn c. 
Shields, 62-129. 

The interest which a husband may have 
in real estate devised to his wife is not such 
an interest as to disqualify him as a witness: 
Hawkins v. Hawkins. 54-443; Bates v. Officer, 
70-343. 

A will made in another state, and valid 
where made, but not executed in compliance 
with the laws of this state, will not be 
effectual to dispose of real property situated 
here: Lynch v. Miller, 54-516; Ware v. Wisner, 
4 McCrary, 66. 

The signing and executing of a will cre
ates no right and vests no title, not even an 
inchoate one, in the divesee: His rights, if 
any, first accrue upon the death of the tes
tator: Lorieux v. Keller, 5-196. 

A will has no effect upon the rights of any 
one until the death of the testator. Prior to 
that time it is inoperative: Stephenson v. 
Stephenson, 64-534. 

While a legacy or distributive share in 
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an estate vests in the heir or legatee at the debt is not regarded as having been made at 
death of the testator or intestate, a general the date of testator's death: Bowen v. Evans, 
legacy does not operate as payment of a debt 70-368. 
due from the legatee. The payment of such 

SEC. 3275. Interest of witness. No subscribing witness to a will can 
derive any benefit therefrom unless it be signed by two competent and dis
interested persons as witnesses thereto, besides himself, but if, without a 
will, he would be entitled to any portion of the testator's estate, he may 
receive such portion to the extent in value of the amount devised. [C. '73, 
§§ 2327-8; R., §§ 2314-15; C'51, §§ 1282-3.] 

SEC. 3276. Revocation—cancellation. Wills can only be revoked in 
whole or in part by being canceled or destroyed by the act or direction of 
the testator, with the intention of so revoking them, or by the execution of 
subsequent wills. When done by cancellation, the revocation must be wit
nessed in the same manner as the making of a new will; but the subsequent 
birth of a legitimate child to the testator before his death will operate as a 
revocation. [C'73, §§ 2329-30; R., §§ 2320-1; C'51, §§ 1288-9.] 

The manner of revocation thus provided Alden v. Johnson, 63-124; Ware v. Wisner, 4 
for must be observed, and held, that the McCrary, 66; S. C, 50 Fed., 310. 
drawing of a scroll through the name of the This rule is not changed by the fact that 
testator, not obliterating the signature, did the testator had children living at the time 
not constitute a destruction of the will, and of making the will: Negus v. Negus, 46-487. 
not being witnessed was not a cancellation: The subsequent birth and recognition of 
Gay v. Gay, 60-415. an illegitimate child by its father operates 

Evidence of declarations of testator is not in the same manner to revoke a previous 
admissible to prove a cancellation of his will will: Milium v. Milburn, 60-411. 
where such will has not been destroyed or In the absence of statutory provision upon 
canceled in such manner as is required by the subject, the same formalities are re-
statute: Ibid. quired for the republication as for the pub-

Where a testator undertakes to dispose of lication of a will. So held as to a will which 
personal property and real estate, and he had been revoked by the subsequent birth 
subsequently conveys the real estate, it will of a child: Carey v. Baughn, 36-540. 
not, in general, work a revocation of his will The mere fact that a codicil has been exe
as to the personal property of which he dies cuted does not warrant an inference that it 
seized. The conveyance of a part of the de- revokes or changes the provisions of the will, \ 
vised property works a revocation pro tanto and if such codicil has been lost and its con-
only: Warren v. Taylor, 56-182. tents cannot be proved the will should be 

The birth of a child after the execution allowed to stand as the last and duly exe-
of a will and prior to the death of the deced- cuted and published will of the deceased, it 
ent will operate as an implied revocation not appearing that any portion thereof was 
thereof: McCullumv.McKenzie, 26-510; Negus revoked by such codicil: Sternberg's Estate, 
v. Negus, 46-487; Fallon v. Chidester, 46-588; 62 N. W., 734. 

SEC. 3277. Deposit. A will sealed up and indorsed may be deposited 
with the clerk of the court, who shall file and preserve the same until the 
death of the testator, unless he sooner demands it. [C'73, § 2331; R., § 
2322; C'51, §1290.] 

SEC. 3278. Executors. If no executors are named in a will, or if those 
named fail to qualify and act, the court admitting it to probate shall appoint 
one or more to carry it into effect. [C'73, §§ 2332-3; R., §§ 2331, 2334; 
C'51, §§1299, 1302.] 

If an executor is named in the will, a pointed to supersede him: Pickering v. Neil-
general administrator should not be ap- ing, 47-242. 

SEC. 3279. Posthumous children.. Posthumous children unprovided 
for by the parent's will shall inherit the same interest as though no will had 
been made, and the amount thus allowed to such a child, as well as that of 
any other claim which it becomes necessary to satisfy in disregard of or in 
opposition to the provisions of the will, must be taken ratably from the 
interests of heirs, devisees and legatees. [C'73, §§ 2334-5; R., §§ 2316-17; 
C'51, §§1284-5.] 

Where a certificate in a mutual benefit held, that such child was not entitled to 
association named the three children of the share in the benefit of the certificate: Spry 
member in existence at the time of the issu- v. Williams, 82-61. 
ing of the certificate as beneficiaries, and Birth of a child after execution of will 
subsequently the member married again and and prior to the death of the testator acts 
after his death a child was born to him, as an implied revocation: See note to ? 3276. 
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SEC. 3280. Devise—legacy—bequest. The word "devisee," as used 
in this title shall, when applicable,be construed to embrace "legatees,"and 
the word "devised" shall, in like cases, be understood as comprising the 
word "bequeathed." [C.73, § 2336; R., § 2318; C 5 1 , § 1286.] 

SEC. 3281. Heirs of devisee. If a devisee die before the testator, his 
heirs shall inherit the property devised to him, unless from the terms of the 
will a contrary intent is manifest. [C. 73, § 2337; R., § 2319; C. '51, § 1287.] 

The widow of a deceased husband cannot 
inherit property devised by him to a child 
who died before the death of the husband 
(following the cases cited in notes to \ 3378): 
Wül of Overclieck, 50-244. 

The word " heir," as used in this section, 
includes the brother of decedent, but does 
not include the widow: Blackman v Wads-
worth, 65-80. As to the widow, see Phillips 
v. Carpenter, 79-600; but now see \ 3313. 

Where there are no words of gift or 
grant in a will, but only a direction for a 
division of the estate at a future time, such 
direction should be construed as vesting an 
interest in the estate only when such time 
arrives. Therefore where it was directed 
that on the arrival at full age of testator's 

youngest child the real estate of testator be 
equally divided between certain children 
named, their heirs or survivors of them, 
held, that one of such children who died be
fore the time for distribution had no interest 
in such property which could be disposed of 
by the will of such child: McCluin v. Capper, 
67 N. W.j 102. 

Certain provisions of a will construed and 
held to postpone the vesting of the testa
tor's estate. Meld, further, that by the 
terms of the will there is an absolute devise 
to such of the children as should survive at 
the time the youngest of them became of 
age, but it was not to vest until the happen
ing of certain events: Wilhelm o. Calder, 71 
N. W., 214. 

SEC. 3282. Custodian—filing—penalty. Any person having the cus
tody of a will shall, as soon as he is informed of the death of the testator, 
file the same with the clerk. Any person who fails to produce the same 
after receiving reasonable notice so to do may be committed to jail until he 
does, and shall be liable for all damages occasioned by his failure. [0.73, 
§§ 2338-9; R., §§ 2323-4; C'51, §§ 1291-2.] sLc^/ t>"0 ff 3 

SEC. 3283. Probate—jury tr ial . After the will is produced, the clerk 
shall open and read the same, and a day shall be fixed by the court or clerk 

^for proving jL3rhir?h ehnll h<i rhirin«.a term of court» and may be postponed 
C o m tune to time in the discretion of the court. When the probate of a will 
is contested, either party to the contest shall be entitled to a jury trial 
thereon. [16 G. A., ch. 11; C.73, § 2340; R., § 2325; C'51, § 1293.] 

While probate of a will is necessary to 
perfect it as an instrument of title, yet, with
out probate, it is capable of conveying an in
terest in land devised, and may be the foun
dation of an equity and claim therein: Olk-
man v. Kelgore, 52-38. 

The title of a devisee vests at the death of 
the testator, and, while a probate of the will 
is necessary to enable such devisee to intro
duce it in evidence, it is sufficient if the pro
bate is had before its introduction in evi
dence although not prior to the bringing of 
action by the devisee claiming thereunder: 
Otto v. Doty, 61-23. 

Under the facts in a particular case, held, 
that there had been a change of domicile on 
the part of the decedent after the execution 
of his will, but prior to his death, such as to 
entitle his will to be probated in the county 
of his death: In re Will of Olson, 63-145. 

Before the amendment of this section, ex
pressly providing for a jury trial, held, that 
there was no right to a jury trial: Gilruth v. 
Gilruth, 40-346. 

Under the section as amended the parties 
may demand a jury trial as a matter of right, 
and the verdict of the jury in such cases will 
be as conclusive as is the verdict of the jury 
in an action at law. It cannot be treated like 
a verdict upon issues in chancery, which 
were referred to a jury for the purpose of in

forming the conscience of the court: Collins 
v. Brazill, 63-432. 

Since the amendment of this section au
thorizing a jury trial there is no right to in
stitute an original proceeding or action at 
law to again try the same questions which 
have been fully adjudicated in a jury trial 
under this section: Smith v. James, 74-462. 

_ The proceedings in probate cannot be 
tried de novo on appeal in the supreme court: 
Boss v. McQuiston, 45-145; Sisters of Visita
tion v. Glass, 45-154; In re Will of Donnelu, 
68-126; In re Will of Norman, 72-84. There 
is the same presumption in behalf of the 
jury's verdict as in an ordinary action: Prim
mer v. Primmer, 75-415; Seaward v. Carman, 
78-707; Beoer v. Spangler, 93-576. 

Where after the close of contestant's evi
dence, the court refused to direct a verdict 
sustaining the will, but sustained a motion 
to the same effect at the close of proponent's 
evidence, held, that the action of the court 
was erroneous being necessarily based, under 
such circumstances, upon the relative weight 
of the testimony in behalf of contestants and 
proponents respectively. In case of a con
flict in the evidence, the question is for the 
jury: Phillips v. Phillips, 61 N. W., 1071. 

The question in a proceeding to probate 
a will is simply whether the writing is the 
last will of the deceased, and whether it was 
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duly executed and published by him as such. 
Admission of the will to probate decides no 
question but that relating to its due execu
tion and publication: Lorieux v. Keller, 5-196. 

The probate establishes the execution of 
the will and renders it admissible as evi
dence in the courts of the state, and nothing 
more. It does not establish the testamen
tary character of the instruments and give 
validity to a title based upon it. The effect 
of the will and its interpretation are matters 
for adjudication when rights of property 
are claimed under it: Fallon v. Chiaester, 46-
588; Ware v. Wumer, 4 McCrary 66; S. C. 50 
Fed., 310. 

_ Probate courts have the right to interpret 
wills in order to ascertain and give effect to 
the intentions of testator: Jordan v. Woodin, 
93-453. 

But where the executor asked to be dis
charged and there was nothing in the pro
ceedings up to that time to give rise tc any 
controversy as to the interpretation of the 
will, held that fail are on the part of other 
parties interested to ask the construction of 
the will before the discharge of the exeoulor 
would not preclude them from doing so 
afterward ÍD a distinc t action. 1 bid. 

A proceeding to set aside a last will and 
testament on the ground of want of testa
mentary capacity and to admit to probate a 
prior will may be maintained by'one who 
claims under the prior will although not in
terested as heir ana on that gi-ound entitled 
to contest the subsequent wilL Kostelecky v. 
Scherhart, 68 N W., 59L 

Probate proceedings as to the election of 
a widow to take premises Dy way of home
stead, instead of a dower interest therein, 
are not conclusive on persons who are not 
parties to the proceedings and had no knowl
edge thereof: Magee v. Allison, 63 N. W,, 322. 

It being presumed that the laws of another 
state are the same as those of this state, held, 
that a certificate of probate of a foreign will 
which did not show any steps corresponding 
to those required by this section was not suf
ficient in the absence of any showing that 
the proceeding was not in accordance with 
the laws of the state where it was had: In 
re Capper's Will, 85-82. 

Sufficiency of evidence offered on the pro
bate of a will considered: White v. JSfafus, 
84-350. 

When a will is admitted to probate it is 
to be regarded as a contract of record: Quinn 
v. Shields, 62-129. 

A purchaser from devisee in a will which 
has been probated does not stand in the po
sition of a purchaser without notice as to 
persons claiming adversely to the will. The 
question as between the two parties is sim
ply as to which holds the legal title: Fallon 
v. Chidester, 46-588. 

As to the jurisdiction of the probate 
court, see notes to \ 225. 

A subscribing witness cannot testify as to 

SEC. 3284. Notice of hearing. 

his understanding of the purpose and object 
of making the will: Stephenson v. Stephenson, 
62-163. 

A contestant having admitted that testa
tor signed the paper purporting to be his 
will, and the same was properly witnessed, 
should not be permitted to introduce testi
mony tending to show that the will was not 
witnessed at the request of testator: Ibid. 

The probate court having general and 
original jurisdiction of probate of wills, and 
having exercised such jurisdiction, its pro
ceedings are not void when collaterally as
sailed, although the certificate of its action 
might fail to show a direct compliance with 
tne provision of the statute: Latham v. La-' 
iham, 30-294. 

It being by statute provided that the pro
bate court might grant probate upon the 
testimony of one subscribing witness if no 
objection was made to the probating, held, 
where the record showed that but one wit
ness was examined in the proceeding it 
would be presumed that the court properly 
exercised its discretion in allowing the pro
bate upon such testimony: Barney v. Chitten-
den, 2G. Gr.,165. 

It is not a part of the duty of the probate 
court to place a construction upon a will 
when it is offered for probate: Murphy v. 
Black, 41-488. 

A contract on the part of a legatee in a 
will to allow the will to be defeated, when 
offered for probate, in order to deprive oth
ers of their rights under such will, is ille
gal: Gray v. MoReynolds, 65-461. 

Where a party in his own interests, and 
not as executor, seeks to have a will pro
bated and is unsuccessful, the costs of the 
proceeding should be taxed to him: Allen v. 
Seward, 86-718. 

A judgment that the parties to a contest 
of a will with relation to the costs, making 
them payable out of the estate is not bind
ing upon one who is not a party to such con
test and in a particular case, held, that the 
devisee whose interest, whether under the 
will or without regard to it was unquestioned 
should not be subjected to the payment of a 
portion of the costs of such contest: Bennett 
v. Hibbert, 88-154. 

It being the duty of an executor to pro
bate the will, he should not be personally 
held liable for costs of a contest in the 
absence of bad faith: Meeker v. Meeker, 74-
352. 

And this principle is applicable to an 
action of right to determine the title of 
property claimed under the will, in such 
case held, that the defendant being also the 
executor should not be made liable for costs 
under a judgment against him but that such 
costs, including a reasonable attorney fee 
for plaintiff's attorney, should be paid out of 
the estate: Ibid. 

As to setting aside the probate of the will, 
see I 3296. 

The clerk shall grive notice of the time 
fixed, by publishing a notice, signed by himself and addressed to all whom 
it may concern, in a daily or weekly newspaper printed in the county where 
the will is filed, for three consecutive weeks, the last publication of which 
shall be at least ten aays before the time fixed for such hearing, and the 
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court in its discretion may prescribe a different notice. [C.'73, § 2341; R., § 
2826; 0.'51, §1294.] 

Publication of the notice here required given, and such notice will be binding upon 
need not be by the affidavit of the foreman a minor and authorize the court to appoint a 
or publisher of the newspaper in which the guardian ad litem: Ibid. 
publication is made, but may be by anyone No other or further notice than by pub-
having knowledge of the fact: Farrell v. lication is required to give the court juris-
Leighlon, 49-174. diction in the proceeding: In re Will of Mid-

The notice of the probate of a will given dleton, 72-424. 
by publication is all that is required to be „ 

SEC. 3285. Proof—depositions. The proof may be made by the oral 
testimony of the subscribing witnesses taken in open court, or by deposition 
when they reside outside of the state or judicial district in which the will is 
to be proven. When by deposition, the court or judge shall order the issu
ance of a commission to some officer authorized by the laws of this state to 
take depositions, with the will annexed, and the officer taking the deposition 
shall exhibit it to the witness for identification, and, when identified by him, 
shall mark it as "exhibit ,"and cause the witness to connect his iden
tification with it as such exhibit. Before sending the commission out, the 
clerk shall make and retain in his office a true copy of such will. 

SEC. 3286. Certificate. Wills, when admitted to probate, shall have a 
certificate of such fact indorsed thereon or annexed thereto, signed by the 
clerk and attested by the seal of the court; and, when so certified, it or the 
record thereof, or the transcript of such record properly authenticated, may 
be read in evidence in all courts without further proof. [C. 73, § 2342; R., 
§ 2332; C 5 1 , § 1300.] 

The probate of a will does not determine wills, yet it will entitle the will to be read 
its testamentary character and give validity in evidence: Latham v. Latham, 30-294. 
to a title based thereon, but its effect and in- The record of the transcript of a will filed 
terpretation are matters for adjudication in another county is not admissible evidence 
when rights arise thereunder: Fallon v. in proof of the will: McCariy v. Bochel, 85-
Chidester, 46-588. 427. 

Although the certificate fails to show a The records here referred to are to be 
compliance with all the directory provisions made and kept in the county where the will 
of the statute in regard to the probate of is probated: Ibid. 

SEC. 3287. Recorded—executor to have copy. After being proved 
and allowed, the will, together with the certificate hereinbefore required, 
shall be recorded in a book kept for that purpose, and the clerk shall cause 
the same, or an authenticated copy thereof, to be placed in the hands of the 
executor therein named or otherwise appointed. [C. 73, §§2343-4; R., §§ 
2327, 2330; C. '51, §§ 1295, 1298.] 

Where real estate is devised to executors in the absence of any direction of the court 
as individuals, with power to sell whenever to the contrary, and that a mortgage thus 
they shall think it advisable to do so, there executed by him was binding upon the es-
cannot be a sale of such land for distribution tate, and took priority over the claims of 
to beneficiaries until the persons named creditors upon the land: Iowa Loan <£• Tmst 
have renounced their trust: In reVan Brock- Co. v. Holderbaum, 86-1. 
lin's Estate, 74-412. In such case the validity of the mortgage 

Where the will directed the executor to will not depend upon the disposition made 
mortgage the real property for the payment of the funds realized thereon: Ibid. 
of debts, held, that it was his duty to do so, 

SEC. 3288. Marr ied woman as executor. A married woman may 
act as executor, independent of her husband. [C. 73, § 2345; R., § 2336; C. 
'51, § 1304.] 

SEC. 3289. Minors. If a minor under eighteen years of age is nomi
nated as an executor, there will be a vacancy as to him until he reaches 
that age. [C. 73, § 2346; R., § 2337; C. '51, § 1305.] 

SEC. 3290. Vacancies. If a person nominated as executor refuses to 
accept the trust, or neglects to appear within ten days after his appoint
ment and give bond as hereinafter prescribed, or if an executor removes his 
residence from the state, the office shall be vacant. [C. 73, § 2347; R., § 2335; 
C'51, § 1303.J 
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An executor may surrender his trust by 
resignation, and after a reasonable time for 
filling his place, he will be released from 
the duty of participating in the settlement 
of the estate without any formal order ac
cepting such resignation, and a service of 
notice upon him threafter as executor will 
not be good: 77. S. Hollina Stock Co. v. Potter, 
48-56. 

The provisions of this section as to re
moval from the state, apply also to adminis
trators. In ordinary cases a nonresident 
should not be appointed administrator: In re 
Estate of O'Brien, 63-622. 

There is no provision under which any 
person can be compelled to act as an executor, 
and if the person named in the will decline 
to accept the executorship, when the va
cancy occurs, and upon proper application, an 
executor or administrator may be appointed: 
Cable v. Cable, 76-163. 

The provisions of this section, that if the 
person appointed refuses to appear and 
qualify within ten days a vacancy occur», 
do not apply to a foreign executor appointed 
in accordance with the provisions of \ 3295: 
In re Miller's Estate, 92-741. 

And further, see notes to § 3297. 

SEC. 3291. H o w filled. In case of a vacancy, letters of administration 
with the will annexed may be granted to some other person, or, if there be 
another executor competent to act, he may be allowed to proceed by him
self in administering the estate. [C. 73, § 2348; R., § 2339; C. '51, § 1307.] 

In case of a vacancy by resignation the 
person appointed succeeds to the duties and 
obligations as well as the powers of the first 
executor, and can discharge such duties and 
obligations without delay or interruption: 
Skaiohan v. Loffer, 24-217. 

As a general rule the power conferred by 
will upon an executor to sell real property 
does not pass to an administrator with the 
will annexed, and this rule is not affected by 
this section: Hodgin v. Toler, 70-21. 

An administrator de bonis non at common 
law derived title from the deceased and not 
from the former administrator, and was en
titled only to the goods and personal prop
erty remaining in specie, but in this state 
the powers and duties of a substituted ad
ministrator are determined by this section: 
Sleioart v. Phenice, 65-475. 

SEC. 3292. Substitution. The substitution of other executors shall 
occasion no delay in the administration of the estate. The periods herein
after mentioned within which acts are to be performed after the appoint
ment of executors shall all, unless otherwise declared, be computed from 
the issuing of the letters to the first general executor. TC. 73, § 2349: R., § 
2340; C/51, § 1308.] 

SEC. 3293. Trustees to give bond. Trustees appointed by will or by 
the court must qualify and give bonds the same as executors, and shall be 
subject to control or removal by it in the same manner, and others appointed. 
[C. 73, §2350.] 

A substituted administrator may sue his 
predecessor on his bond for funds received 
by him and not applied to the payment of 
debts of the estate, where there are such 
debts. It is not necessary that the action be 
brought by the creditors entitled to such 
funds: Ibid. 

But if there are no claims against the es
tate, then the parties entitled to share in the 
assets and not the administrator de bonis non 
must sue: Ibid.; Kelley v. Mann, 56-625. 

Where the will designates an executor, 
the court has no jurisdiction to appoint a gen
eral administrator. It can only appoint a 
special administrator, to serve until the will 
is proved and the executor is authorized to 
act: Pickering v. Wetting, 47-242. 

Persons to whom property is bequeathed 
in trust, to be applied as directed in the 
will, are legatees, and not trustees, within 
the meaning of this section, and the probate 
court cannot require them to give bonds as 
here provided: Perry v. Dnvry, 56-60. 

Where property was devised to certain 
trustees for the benefit of a certain church, 
held, that the fact that the church was unin
corporated and was prohibited from taking 
or holding any property was immaterial, as 
the money was not devised to the church 
but to the trustees, who took it coupled with 
a trust, and as legatees charged by the testa
tor with the duty of executing a charitable 
use and the benevolent purpose of the testa
tor: Seda v. Huble, 75-429. 

While the power here given to the court 
to remove trustees does not apply to legatees 
to whom property is bequeathed charged 
with certain trust duties in respect thereto, 

and although such legatees are exempt from 
giving bond, yet in view of the power and 
duty of courts of equity to see that such 
trusts are fully and faithfully carried out, 
and that they do not fail for want of a trustee 
to execute them, they may be removed on 
their refusal, and others may be appointed to 
execute the trust; and such appointment 
may be made although there is an executor 
authorized to carry out the provisions of the 
will. Such executor would have no authority 
as to the management of the bequests to 
legatees in trust: In re Estate of Fetranek, 
79-410. 

Under an appointment of a trustee in a 
particular case, held, that the sureties were 
liable on his bond not only for the rents of 
the real estate but for other property coming 
into his possession as such trustee: Roberts 
v. Chambers, 91-204. 

Unless the will relieves the trustee from 
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the obligation, the court must require* a and did not relieve his successor from corn-
bond to be given. Held, also, that a clause plying with the statute: Sneer v. Stutz, 71 N. 
in the will, which relieved an executor from W., 415. 
obligation to give bond, was personal to him, 

SEC. 3294. Foreign wills—probated in other states. A will pro
bated in any other state or country shall be admitted to probate in this state, 
without the notice required in the case of domestic wills, on the production 
of a copy thereof and of the original record of probate, authenticated by the 
attestation of the clerk of the court in which such probation was made, or, 
if there be no clerk, by the attestation of the judge thereof, and the seal of 
office of such officers, if they have a seal. [C. 73, § 2351; R., § 2328; C. '51, 
§ 1296.] 

The probate court having adjudicated the 
sufficiency of the authentication on the copy 
presented to it for probate, such adjudication 
cannot be questioned collaterally when the 
will is offered in evidence. (See ? 3296): 
Stanley v. Morse, 26-454. 

An allowance of a foreign will is con
clusive of the due execution of the will un
less set aside by original or appellate pro
ceedings: Vance v. Anderson, 39-426. 

The order of probate of a foreign will may 
be set aside by original action on the ground 
that the will, although valid in the state 
where executed, is not in compliance with 
the requirements of our law, and therefore 
not valid as a disposition of real property 
here situated: Lynch v. Miller, 54-516. 

The proceedings of the court of another 
state in the probate of a will will be pre
sumed to be regular: Otto v. Doty, 61-23. 

Where a will probated in another state 
empowered the executors at their discretion 
to sell real and personal property and appro
priate the proceeds in the manner indicated, 
field, that such power might be exercised by 
an executor appointed in this state where 
property wa9 situated, and that the power 
conferred was not in the nature of a personal 
trust: Lees v. Wetmore, 58-170. 

The ancillary administrator should pro
ceed without reference to the condition of 
the principal estate, at least until such con
dition is shown: Ashton v. Miles, 49-564. 

Under the ancillary administration, 
claims filed under the principal administra
tion may be proved, and if the ancillary es
tate is solvent the administrator may pro
ceed to pay the claims against that estate in 
full, unless it is made to appear that the 
principal estate is insolvent: Miner v. Austin, 
45-221. 

Where administration is taken out in a 
state in which testator lived and died and in 

trator, in another state in which the testator 
owned land, the first administrator is the 
principal and the second the ancillary ad
ministrator: In re Estate of Gable, 79-178. 

And where sufficient assets for the pay
ment of debts are not found under the control 
of the principal administration, any money, 
assets remaining under control of the ancil
lary administration, after debts therein have 
been paid, should be transmitted to the prin
cipal administrator and not distributed to the 
heirs: Ibid. 

Where decedent died in Vermont, where 
she had previously resided, and administra
tion was there granted, but subsequently 
original administration was also granted in 
New York, where she had been for a time 
shortly before her death and where there 
was a note belonging to her, and the maker 
of the note, residing in Iowa, made payment 
thereof to the administrator in Vermont be
fore the granting of papers of administra
tion in New York, held, that such payment 
discharged the obligation of such maker, and 
that he could not be required to make pay
ment under the administration granted in 
New York: Bull v. Fuller, 78-20. 

The giving of notice is dispensed with 
under this section: In re Capper's Will, 85-82. 

In a particular case, there being nothing 
in the record of the probate of the will in the 
foreign state, to show when, or in what court 
in such state the will was probated, or that 
any court or judge ever passed upon the 
sufficiency of the proof offered and adjudged 
it sufficient, and that any order was ever 
made by anyone duly authorized, admitting 
the will to probate, held, that the action of 
the lower court in admitting such will to 
probate was erroneous: Ibid. 

An executor appointed in a foreign juris
diction in accordance with the provisions of 
a will is entitled to precedence over anyone 
else in the granting of ancillary administra
tion: In re Miller's Estate, 92-741. 

which he owned property, and is afterwards 
taken out, at the request of the first adminis' 

SEC. 3295. Sale of real estate by foreign executors. All provi
sions of law relating to the carrying into effect of domestic wills after pro
bate shall, so far as applicable, apply to foreign wills admitted to probate 
in this state. If the executors or trustees under such wills are empowered 
to sell and convey real estate, then, upon the production and recording in 
the proper probate record of a copy of the original record of the appoint
ment, qualification and bond, unless bond was waived in the will, duly 
authenticated in the manner foreign wills are required to be, such execu
tors or trustees may, in conformity with the power granted in such wills, 
seil and convey real estate within any county in this state where such pro
bate and proof of qualification may be of record, without further qualifying 
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in this state, and without reporting such sale to the district court in this 
state for approval; and such sales and conveyances shall have the same 
force as if made by executors or trustees qualified within this state and 
reported to and approved by the district court, unless, at the time of the 
execution and delivery of said deed, letters testamentary or of administra
tion upon the estate of such decedent shall have been granted in this state and 
remain in force, and due notice thereof ^ a s been given in such county, if 
other than one in which such letters were granted here, as required in ref
erence to actions affecting real estate; in which case, any conveyance shall 
be made subject to all the rights acquired under the appointment and letters 
granted in this state; but no such conveyance shall be made by such execu
tor or trustee until three months after the recording of a duly authenticated 
copy of the wTill, original record of appointment and qualification and bond, 
unless bond was waived in the will, in the proper probate record of the 
county where the land is situated. [18 G. A., ch. 162, § 1; C. 73, § 2352.] 

A sale made under a foreign will not in There is no provision similar to this with 
reference to domestic wills, and the record of 
the transcript of such a will filed in another 
county is not admissible: McCarty v. lîochel, 
85-427. 

The provisions of \ 3290 declaring a va
cancy if the executor appointed does not ap
pear and qualify within ten days, are not 
applicable to foreign executors appointed 
under this section: In re Miller's Estate, 92-
741. 

accordance with this section is valid where 
the objection is waived: Dorsey c. Banks, 88-
595. 

Under the legalizing provision of 18 G. 
A., ch. 162, held, that where such executors 
had under a will a right to sell the land sold, 
and any defect in the sale was due merely to 
want of formality, the sale was rendered 
legal: Smith o. Callughan, 66-552. 

SEC. 3296. Probate conclusive—setting aside. Wills, foreign or 
domestic, shall not be carried into effect until admitted to probate as here
inbefore provided, and such probate shall be conclusive as to the due exe
cution thereof, until set aside by an original or appellate proceeding. [C. 
73, § 2353; K., § 2329; C'51, § 1297.1 

The probate of a will does not prevent a 
subsequent action to set it aside. Such ac
tion is legal and not equitable in its nature; 
Lcighton v. Orr, 44-679. 

An original action to set aside the pro
bate of a will may be brought in the district 
court: Lynch v. Ifiller, 54-516. 

Any person who Would have an interest 
in the property if the will were set aside 
may maintain an action in probate to have 
it set aside on the ground that it has been 
revoked by the subsequent birth of a child: 
Alden v. Johnson, 63-124. 

In an action brought in a probate court 
by the executor of a will to obtain an inter
pretation thereof, the defendants may set up, 
in a cross-petition, facts showing that the 
will is invalid; such proceeding will consti
tute a direct and not a collateral attack: 
Kelsey v. Kelsey, 57-383. 

In determining whether an instrument 
is a contract or will, the rule is: If the in
strument passes a present interest, although 
the right to its possession and enjoyment 
may not accrue till some future time, it is a 
deed or contract, but if the instrument does 
not pass an interest or right till the death of 
the maker, it is a will, or testamentary paper. 
An instrument may be partly a deed and 
partly testamentary: Burlington University v. 
Barrett, 22-60. 

In determining whether an instrument is 
testamentary or contract, the use of language 
peculiar to either class of instruments, or 
the belief of the maker as to its character, 
does not control inflexibly the construction. 

But, weighing all the language as well as 
the facts and circumstances attending its ex
ecution, the courts will give it such construc
tion as will effectuate the manifest intention 
of the maker: Ibid. 

An agreement for the disposition of prop
erty intended to continue after the death of 
the owner cannot be given testamentary 
force and allowed to have operation unless 
in such form as to be valid as a will: Crispin 
v. Winkleman, 57-523. 

A motion to set aside the probate of a will 
supported by affidavits is not authorized: In 
re Will of Middleton, 72-424. 

A party who has not had notice of a probate 
proceeding and has not appeared therein and 
contested or waived his right to contest the 
probate in the manner prescribed by law is 
not estopped by such proceeding from prose
cuting an original action in equity to set 
aside the will on the ground that it was exe
cuted through undue influence. For the pur
pose of rendering the probate proceedings 
conclusive on an interested party, notice by 
publication is not sufficient: Gregg v. Mvatt, 
78-703. 

A probate proceeding is not a proceeding 
in rem: Ibid. 

In an action to quiet title to property 
claimed under a will, defendant questioned 
the validity of the probate of the will; held, 
that the action was not one to recover real 
property and was barred in five y eai-s: Willa rtl 
v. Wright, 81-714. 

As to the effect of an order of probate. 
&ee notca to \ 3283. 
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SEC. 3297. Administration granted. In other cases, where an exec
utor is not appointed by will, administration shall be granted: 

1. To the husband or wife of the deceased; 
2. To his next of kin; 
3. To his creditors; 
4. To any other person whom the court may select. 
Individuals belonging to the same or different classes may be united as 

administrators. [0.78, §§ 2354-5; "R., §§ 2343-4; C 5 1 , §§ 1311-12.] 
The fact that there was an agreement of a person is not in itself an adjudication that 

separation between husband and wife will such person is an heir, and that there are no 
not deprive the latter of her preference in other heirs having a better right to admin-
the matter of administering on the estate of ister: Anson v. Stein, 6-150. 
her deceased husband: Read v. Howe, 13-50. Administration upon the estate of a non-

After the lapse of the time allowed to resident may be granted in any county in 
Relatives of different degrees to apply for which real property of decedent is situated, 
administration, the court may appoint any provided there are debts of decedent, and it 
proper person even though not next of kin does not appear that there is personalty, or 
aor a creditor: Crosvan v. McCrary, 37-684. sufficient personalty, to satisfy them: Little 
• The court has some discretion as to ap- v. Sinnett, 7-324; Lees v. Wetmore, 58-170. 
pointing a person designated by this section, As the administrator has nothing to do 
and may properly refuse to make the ap- with the real property of decedent unless it 
pOintment where the party is a nonresident: be found that it is necessary for the payment-
In re Estate cf O'Brien, 63-622. of debts, an application for the grant of let-

The mere fact of nonresidence will not ters of administration upon real estate alone 
necessarily disqualify a person from being should show that such, debts exist: Little v. 
appointed as an administrator. But it should Sinnett, 7-324. 
be considered in determining the qualiflca- Where a court assumes jurisdiction to ap-
tions of an applicant: Chicago, B. & Q. R. Co. point an administrator, such appointment 
v. Gould, 64-343. cannot be collaterally attacked by showing 

The provision of ? 3290, that the removal that there was no property upon which ad-
from the state of an administrator shall ere- ministration could be granted: Murphy v. 
ate a vacancy, does not disqualify a nonresi- Creighton, 45-179. And see Francisco v. Chi-
dent for holding the office, but simply en- cago, M. & St. P. R. Co., 35 Fed., 647. 
ables the court to take into account the fact An appointment of an additional adminis-
of nonresidence occurring after the original trator (even against the objection of the one 
appointment, and an administrator who has first appointed) will not be disturbed on ap-
become a nonresident may, nevertheless, be peal unless an abuse of the discretion of the 
reappointed, if deemed advisable: Ibid. court in such matters can be shown: Read v. 
' The grant of letters of administration to Howe, 13-50. 

SEC. 3298. Time allowed. To each of the above classes, in succes
sion, a period of twenty days, commencing with the burial of the deceased, 
is allowed within which to apply for administration. [C.73, § 2356; R., § 
2345; C'51, § 1313.] 

SEC. 3299. Special administrators. When, from any cause, general 
administration or probate of a will can not be immediately granted, one or 
more special administrators may be appointed to collect and preserve the 
property of the deceased, and no appeal from such appointment shall pre
vent their proceeding in the discharge of their duties. [C.73, § 2357; R., 
§ 2352; C'51, § 1320.] 

In the absence of a direct review, by ap- it will be presumed that a proper occasion 
peal or otherwise, of the action of the circuit existed for his appointment: Maslerson v. 
court in appointing a special administrator, Brown, 51-442. 

SEC. 3300. Inventory—preservation of property. They shall make 
and file an inventory of the property of the deceased in the same manner as 
is required of general executors or administrators, and shall preserve such 
property from injury, and for that purpose may do all needful acts under 
the direction of the court, but shall take no steps in relation to the allowance 
of claims against the estate. Upon the granting of full administration, the 
powers of the special administrators shall cease, and all the business be 
transferred to the general executor or administrator. [C.73, §§ 2359-61; R., 
§§ 2354-6; C'51, §§ 1322-4.] 

A special administrator does not repre- against claims from the time of his appoint-
sent the estate in such manner that the stut- ment: Pickering v. Weiting, 47-242. 
utc of limitations will commence to run A bpecial administrator may be substi-



1183 
Tit. XVII, Ch. 2. WILLS, ETC. § 3301 

ministrator has received property of the in
testate, the burden is upon him to account 
for it, but the mere fact that he fails to make 
proper report to the court will not render 
him or his bondsmen absolutely liable if he 
shows that the property came into the handa 
of the regular administrator: Taylor v. Mc-
Arthur, 87-155. 

tuted as plaintiff in a suit pending in behalf 
of the deceased, and may prosecute the same: 
Masterson v. Brown, 51-442. 

The court has no authority to order a sale 
of real estate upon the petition of a special 
administrator, and such sale would be with
out jurisdiction and absolutely void: Long v. 
Burnett, 13-28. 

It having been shown that the special ad-

SEC. 3301. Bond—oath. Every executor or administrator, except as 
herein otherwise declared, before entering on the discharge of his duties, 
must give a bond in such penalty as may be required by the court, to be. 
approved by the clerk, conditioned for the faithful discharge of the duties 
imposed on him by law, according to the best of his ability, and take and 
subscribe an oath the same in substance as the condition of the bond, which 
oath and bond must be filed with the clerk. [C. 73, §§ 2362-3; R., §§ 2348-9; 
C.'51, §§ 1316-17.] 

The fact that the administrator's bond is 
signed and sworn to before his appointment 
will not affect the validity of the appoint
ment: Morris v. Chicago, È. I. & P. R. Co., 
65-727. 

Action against an administrator for money 
in his hands which should be paid to the dis
tributees is to be brought by the persons en
titled to the money, and not by the adminis
trator de bonis non: Kelley v. Mann, 56-625. 

But if claims against the estate remain 
unpaid, the administrator de bonis non may 
sue for funds in the former administrator's 
hands which should have been applied to the 
payment of such claims: Ibid. 

Where, by the failure of the administra
tor to give notice of his appointment, the 
time within which claims must be filed does 
not expire, and it does not become known 
whether or not the assets are sufficient to 
pay all the claims, an action against the ad
ministrator on his bond may be brought by 
the new administrator appointed on his re
moval, and the right of action is not confined 
to creditors having claims: Stewart v. Phen-
ice, 65-475. 

Where, however, all claims are paid, and 
the funds remaining in the hands of the ad
ministrator are due only to the next of kin, 
the action on the bond should be brought by 
the persons entitled thereto, and not by a new 
administrator: Ibid. 

An allegation that an administrator fraud
ulently pretended that he would consent to 
the allowance of a claim, and proposed to se
cure the claimant by a conveyance of real 
property in satisfaction thereof, which was 
not done, held not sufficient to show fraud on 
the part of the administrator, rendering 
him personally liable: Hazlett v. Burge, 22-
535. 

If property not belonging to the estate be 
wrongfully seized by the administrator he is 
personally liable, and a claim therefor need 
not be filed as a claim against the estate: Ad-
kinson v. Breeding, 56-26. 

Where an administrator by a fraudulent 
concealment secures a receipt from a claim
ant for the amount of his claim against the 
estate, he does not thereby become neces
sarily liable in an action for the amount of 
such claim, but the action against him must 
be as adminstrator, and must bo brought in 

a court having jurisdiction of the adminis
trator: Shropshire v. Long, 68-537. 

A suit against an administrator for'non
feasance or malfeasance may be brought in 
the district court: Jenkins v. Shields, 36-526. 

Costs of administration should not be 
charged up to the administrator except so 
far as they are occasioned by a contest aris
ing upon exceptions to his report: In re 
Heath's Estate, 58-36. 

Where it appears that the administrator 
has received money belonging to the estate, 
and he fails to show lawful excuse for not pay
ing it over upon the order of the court, he 
may be punished for contempt, although he 
shows that he has otherwise distributed the 
money in payment of claims and demands 
which he had no authority to pay, and has 
no money of his own with which he can re
pay the amount required: Wise v. Chaney, 
67-73. 

Failure to file an account within one year 
after appointment, as required by statute, 
will constitute breach of the bond for which 
at least nominal damages can be recovered: 
Clark v. Cress, 20-50. 

Where there was a clerical mistake in the 
bond in naming the person whose estate was 
the subject of the proceeding, held, that such 
mistake might be corrected in equity as 
against the sureties as well as the principal: 
Foley v. Hamilton, 89-686. 

In the approval of a bond under this sec
tion the clerk must use the care and diligence 
which ordinarily prudent persons would ex
ercise in transactions of like importance, and 
where the sureties are persons entitled to 
share in the estate and there is ample prop
erty he may take into account the inventory 
as showing the value of their interest, but 
he may make inquiry outside of such inven
tory: Marshall Field & Co. v. Wallace, 89-59.7. 

If the sureties are not sufficient on the 
bond in the amount in which it is executed 
but are sufficient for the amount for which 
the bond might properly have been executed 
if the inventory had shown the real value of 
the estate the clerk will not be liable: J bid. 

A surety on an administrator's bond would 
not become liable for the payment of money 
by an administrator to himself as entitled to 
a distributive share in the estate, in the ab
sence of any maladministration or failure to 
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otherwise: In re Estate of Jlolderbaum, 82-69. 
Where the estate was entitled to the ben

efit arising from the use of the land, and it 
appeared that the executor had used the 
land largely on his own account, liehl, that 
he was properly chargeable with its rental 
value: Ibid. 

The court may properly refuse to accept 
an attorney as surety on an administrator's 
bond (see g 3851): Cuppy v. Coffnum, 82-214. 

perform orders of the court, and therefore 
would not become liable on a judgment 
against such administrator in a garnishment 
proceeding in which it should be sought to 
reach the fund and subject it to payment of 
judgment against the administrator as an in
dividual: Shepherd v. Bridcnsline, 80-225. 

Where it appears that the executor is 
mismanaging the affairs of the estate, to the 
"detriment of creditors, he may be required 
to give bond, although the will provides 

SEC. 3302. Mew bond. New bonds may be required by the court or 
judge thereof, to be given in a new penalty and with new securities, when 
it is found necessary. [C. 73, § 2364; R., § 2350; C. '51, § 1318.] 

SEC. 3303. Letters. After filing the bond, the clerk shall issue letters 
testamentary or of administration, as the case may be, under the seal of 
the court, giving the executor or administrator the power authorized by 
law. [C. 73, § 2365; R., § 2351; C. '51, § 1319.] 

Letters: The fact that letters of adminis
tration are signed by the clerk will not show 
that the appointment of the administrator 
was made by the clerk. Such letters are not 
the evidence of the administrator's appoint
ment, and they would be issued in that form, 
although the appointment was made by the 
court during the trial term: Citizens'Batik v. 
Mutasel, 67-316. 

If the clerk issues letters giving greater 
power than authorized by law, the grant of 
such excessive power is void: Pickering v. 
Wetting, 47-242. 

A foreign administrator cannot sue in our 
courts without taking out letters of adminis
tration: McClure v. liâtes, 12-77; Karrick v. 
Pratt's Ex'rs, 4 G. Gr., 144. 

The appointment of an administrator in 
another state will be presumed to be regu
lar: Woodruff v. Schullz, 49-430. 

Where the record of the appointment of 
a person as executor was not given, but he 
was referred to and mentioned throughout 
the record of the court as the executor, and 
made the report of a sale as executor, and 
finally resigned as such, held, that this was 
prima facie sufficient to satisfy the court on 
appeal that he was executor in fact: Shaw-
han v. Loffer, 24-217. 

Powers conferred; liability: To establish 
title under an executor's deed, the grantee 
must, in addition to introducing it in evi
dence, prove the will and the probate 
thereof, and lawful proceedings ending in 
the execution of the deed: Miller v. Miller, 
63-387. 

An executor authorized by the will to 
convert property into money and put the 
same at interest has no authority to mort
gage the land for the purpose of raising 
money, and the approval by the court of 
such proceeding will not render it valid, but 
the estate having received the money ad
vanced upon such mortgage will be required 
to repay it with legal interest: Deery v. Hani' 
ilion, 41-16. 

A contract by the executor of a deceased 
partner with the surviving partnership to 
continue the partnership business is without 
authority unless approved by the probate 
court, and will not bind tho estate but the 

executor only: Clark v. lioss, 65 N.W., 340. 
An executor or administrator cannot give 

a promissory note which will be binding as 
such upon the estate. Such a note if exe
cuted will be individually binding upon him, 
and he may be sued thereon and an indivi
dual judgmentrecovered against him: Winter 
v. Bite, 3-142. 

In such case, even though he signs the 
note with the addition of words indicating 
his representative capacity, he will never
theless be personally liable: Dunne v. Deery, 
40-251. 

The addition of the word "administrator" 
to the signature of an instrument will not 
render the maker liable in a representative 
capacity when there is nothing in the in
strument itself indicating that it was given 
in such capacity; Tryon v. Oxley, 3 G. Gr.. 
2S9. 

An administrator is liable individually on 
a note given by him in satisfaction of a claim 
due from the estate. The giving of the note 
is prima facie evidence of a consideration, 
and an admission that he has assets in his 
hands sufficient to pay the amount: Thomp
son v. Manqh, 3 G. Gr., 342. 

Where the widow of deceased owner of 
real proj>erty and his father, each being en
titled to a haif interest therein, enter into 
negotiations with reference to the purchase 
by the former of the intsrest of the latter, 
held, that the widow, although adininistiw 
trix of the estate of her deceased husband, 
was not charged with the duty of protecting 
or regarding the intsrest of the other in the 
property: Herrón v. Herrón, 71-428. 

I t seems that at common law garnishment 
of an administrator is not permissible until a 
balance has been struck and a certain amount 
found due to distributees; and held, that 
where the widow as administratrix of her 
husband's estate had received a sum of 
money in which she was entitled to distribu
tive share as widow, a iudgmentcould not be 
rendered against her individually, as such 
judgment would not give the judgment cred
itor any higher right than he already had, 
the sureties on the bond of administratrix 
not being liable under such circumstances: 
Shepherd v. liridenstinc, 80-225, 
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Under the facts of a particular case, held, 
that the evidence in an action against the 
administrator individually by claimant, al
leging that such administrator liad been 
guilty of negligence and fraud, whereby sat
isfaction of the claim had been prevented, 
was not sufficient to support the judgment 
against the defendant: GauU v. Sickles, 85-
266. 

An administratrix who colludes in the 
sale of property of a firm of which decedent 
was a member, thereby depriving the estate 
of assets with which to pay a judgment-
creditor thereof, renders herself individual
ly liable for the amount of the judgment: 
Aline v. Franz, 91-746. 

Where a will authorizes a sale of real 
property by the executor and distribution of 
the proceeds to legatees, a sale regularly 
made in pursuance of this power cannot be 
set aside by the court on the application of 
the legatees offering to pay all charges on 
the land and asking to have it set apart to 
them in specie. The provisions of the will 
must be carried out: In re Estate of Bagger, 
78-171. 

No relief can be had in an action against 
an administrator with reference to the es
tate after his final discharge: Bichardson v. 
Haney, 76-101. 

Actions by: An administrator may bring 
action to set aside a voluntary conveyance of 
property by decedent if his estate is insolvent, 
and the property or its value is required for 
the payment of his debts: Cooley v. Brown, 
30-470: Doe v. Clark, 42-123. 

And such action may be maintained 
against a purchaser from the grantee in such 
conveyance who took the property with 
knowledge of the facts: Cooley v. Brown, 30-
470. 

The right of the administrator to bring 
an action to set aside a fraudulent convey
ance by his intestate do3S not defeat the 
right of the creditor himself to maintain 
such action: JTarlin v. Stevenson, 30-371. 

A foreign administrator or executor can
not maintain an action without authority of 
the court of probats in the jurisdiction in 
which the debtor resides: Karrick v. Pratt's 
Ex'rs, 4 G. Gr., 144. 

Under the provisions of the Code of '51, a 
foreign administrator could not sue in our 
courts without taking out letters of adminis
tration. But the letters of such foreign 
administrator are admissible in evidence in 
an action by him: McClwe v. Bates, 12-77. 

A foreign administrator who has acquired 
possession of a note belonging to deceased is 
entitled to its control and proceeds, which 
he does not lose by sending it for collection 
to a county in this stats in which ancillary 
jurisdiction has been granted, and such ad
ministrator may maintain action for the 
proceeds of such note in his own name and 
personal right: Chaniberlin v. Wilson, 45-149. 

A foreign executor may make such an 
assignment of a note due to his testator as 
will enable the assignee thereof to bring 
action thereon, as owner, against the maker 
in the courts of any state in which such 
.action might have been brought by the tes

tator himself. Such right of action is not 
limited to the state in which the executor 
making the assignment is appointed: Camp
bell v. Brown, 64-425. 

Where an administrator is made party to 
an action in the state in which he is ap
pointed, and therein recovers judgment 
against the opposite party, he may sue upon 
such judgment in another state without re
appointment: Oreasons v. Davis, 9-219. 

The administrator of a decedent's estate 
may maintain an action grounded upon a 
fraudulent alienation of property by the de
cedent, when the estate is insolvent and the 
property or its value is required for the pay
ment of debts: Cooley v. Brown, 30-470; Doe 
v. Clark, 42-123; Harlin v. Stevenson, 30-371. 

Actions against: As an administrator has 
a r ight to resort to the real property for the 
purpose of paying debts, he is a proper party 
to the proceeding to set aside a sheriff's sale 
of such property: Crawford v. Ginn, 35-543. 

An administrator is not concluded by a 
judgment rendered in a cause to which the 
heirs were parties, but in which he was not 
joined: Dorr v. Slockdak, 19-269. 

When a judgment is against an adminis
trator in his representative capacity, and is 
to be finally paid from the assets of the es
tate, for which he has already given the 
required security, the appeal bond should 
be light: In re Pierson's Êx'rs, 13-449. 

In an action against an administrator in 
his representative capacity, it is error to 
render judgment against him personally: 
Tyler v. LangwoHhy, 37-555. 

But advantage cannot be taken of such 
error on appeal unless a motion for the cor
rection of the error has been made and over
ruled in the lower court: Wile v. WrigM, 32-
451. 

Counter-claims: In an action by an ad
ministrator for money due decedent, demands 
against the estate acquired by defendant 
after the death of intestate cannot be pleaded 
as a set-off: Cook v. Lovell, 11-81; Woodward 
v. Laverty, 14-381: Lucore v. Kramer, 22-387. 

In an action by an executor to enforce a 
claim due from defendant to decedent in his 
life time, defendant may set up any claim ex
isting in his favor against decedent before 
decedent's death: Lucore v. Kramer, 22-387; 
but cannot interpose claims acquired by him 
after decedent's death: Wikel v. Garrison, 
82-454. 

The enforcement against the estate of a 
counter-claim acquired before the death of 
decedent is not subject to the expenses of 
administration and claims of the adminis
trator: Ibid. 

A person sued for funds in his hands be
longing to the estate cannot set up by way of 
countsr-claim a demand which he has against 
the estate for personal services rendered 
prior to the death of decedent. He must file 
and establish his claim therefor in the mode 
prescribed by statute: Crispin v. Winkleman, 
57-523. 

A creditor of the estate who purchases 
personal property of the estate cannot have 
his claim against the estate deducted in full 
from the purchase price. If the estate is in-

75 
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solvent he must pay the full price of the prop
erty and accept upon his demand a pro rata 
share of the assets: Eldredge v. Bell, 64-125. 

A claim against the estate not filed within 
the time required may still be used a« a 
counter-claim against an action for an in
debtedness due to the estate: Ware v. Haw-
ley, 68-633. 

An executor cannot make any agreement 
for the dischai'ge of his individual liability 
by the discharge of his creditor's liability to 
the estate of which he is executor, and he 
cannot set up the indebtedness to the estate 
as a counter-claim in an action brought 
against him individually: Oourley v. Walker, 
69-80. 

SEC. 3304. Notice of appointment. The executors or administrators 
first appointed and qualified for the settlement of the estate shall, within 
ten days after the receipt of their letters, publish such notice of their 
appointment as the court or clerk may direct, which direction shall be 
indorsed on the letters when issued. [C.73, § 2366; R., §§ 2389-90; C'51, 
§ 1357.] 

In an action by an administrator to collect 
rent accrued after the death of the decedent, 
where the defendant, a corporation, asked to 
have an indebtedness of decedent for stock 
allowed as a set-off against the claim for 
rent, held, that defendant would have been 
entitled to offset his claim aginst his liabili
ties to decedent which had accrued at the 
time of his death, but as the rents in ques
tion had accrued wholly after the death of 
decedent and had become a part of the gen
eral assets of the estate, the claim of defend
ant could not be allowed: Toerring v. Lamp, 
77-488. 

Special administrators are not intended to 
be included herein, and need not give notice: 
Pickering v. Welling, 47-242. 

This provision as to giving notice is di
rectory, and omission to give the notice does 
not have the effect to annul the appointment, 
or prevent the administrator from discharg
ing the duties pertaining thereto: JoUnson v. 
Barker, 57-32. 

Under \ 4681 the affidavit of the executor 

SEC. 3305. Limitation. Administration shall not be originally granted 
after five years from the death of the decedent, or from the time his death 
was known, in case he died out of the state. [C.'73, § 2367; R., § 2357; C. 
'51, § 1325.] . 

is competent to prove the fact of his having 
posted notice of his appointment: Brownell 
v. Williams, 54-353. 

By the notice here contemplated the court 
acquires jurisdiction of the settlement of the 
estate, and the provision as to notice before 
final settlement (§ 3399) is precautionary and 

jurisdictional: Van Aken v. Coldren, 80-not jun 
254. 

Under this section, held, that where it ap
peared that administration on the estate of 
a porson dying out of the stats was granted 
after five years from the time of his death, 
it would bs presumed that it was shown to 
the court that such grant of administration 
was within five years from the time his death 
was known; Lees v. Wetmore, 58-170. 

An administrator de bonis non may be ap-
pointsd af ter the lap3e of five years from the 
death of desedent. This section refers to 
the first assumption of management of the 
estata by the probate court in the appoint
ment of the first administrator: Crossan v. 
McCrary, 37-684. 

Ancillary administration in this state may 
be granted after the expiration of five years 
to an administrator appointed in another 
state as provided in the next section: Wood

ruff v. Schultz, 49-430; Bolton v. Nelson, 3 
Dillon, 469. 

A judgment creditor who has failed to 
have administration granted within the time 
specified cannot afterwards maintain an ac
tion to revive his judgment against the heirs 
or others holding property which belonged 
to such decedent. Whether any equitable 
circumstance would warrant the granting 
of original administration after the expira
tion of five years, quœre: Bridgman c. Miller, 
50-392. 

Before the expiration of the time for 
granting administration the heirs have no 
power to bind the estate by the submission 
of a question to arbitration: Stalil v. Bivicn, 
72-720. 

As to title to property of the estate where 
administration has not been granted within 
the time limited, see notes to I 3362. 

SEC. 3306. Foreign administration. If administration of the estate 
of a deceased nonresident has been granted in accordance with the laws of 
the state or country where he resided at the time of his death, the person to 
whom it has been committed may, upon his application and upon qualify
ing in the manner requh-ed of nonresident executors, be appointed to 
administer upon the property of the deceased in this state, unless another 
had been previously appointed; but the original letters or other authority 
conferring his power upon such administrator, or an attested copy thereof, 
must be filed and recorded with the clerk of the proper court, and a bond, 
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with resident sureties, given in such an amount as the court shall prescribe, 
conditioned for the payment of all claims allowed to residents of the state, 
and the payment of all legacies and distributive shares coming to such 
residents, so far as the assets thereof shall extend, before such appoint
ment can be made. In such cases, the court or judge may require payment 
of all claims filed and allowed or proved belonging to residents of this state, 
and of all legacies or distributive shares payable to such residents, before 
allowing the estate to be removed from the state. [0.'73, §§ 2368-9; R., §§ 
2341-2; C. '51, §§ 1309-10.] 

Under the ancillary administration, ministration: McClure v. Bates, 12-77; Car-
claims filed under the principal administra- rick v. Pratt's Ex'rs, 4 G. Gr., 144. 
tion may be proved, and if the ancillary The appointment of an administrator in 
estate is solvent the administrator may pro- another state will be presumed to be regu-
ceed to pay the claims against that estate in lar: Woodruff v. Schullz, 49-430. 
full, unless it is made to appear that the Where the administrator of another state 
principal estate is insolvent: Miner v. Austin, is appointed here, and the proceedings in 
45-221. this state are simply in aid of those in the 

Until it is shown that the principal es- other state, a creditor whose claim is not 
tate is insolvent the ancillary administrator properly filed under the laws of the other 
should proceed with the payment of the state will not be allowed to subject land in 
claims properly filed before him, and the this state, which has by the will passed to a 
settlement of his affairs, without reference devisee, to the payment of such a claim: 
to the principal estate: Ashton v. Miles, 49- Durston v. Pollock,91-668. 
564. This section is not applicable to a case 

The allowance of a claim before a foreign where a foreign executor appointed by will 
administrator is not binding on an adminis- and holding letters from the court in the 
trator appointed in this state. There is no foreign jurisdiction complies with the pro-
privity between such administrators, and vision of ? 3294: In re Miller's Estate, 92-741. 
the allowance of the claim in the foreign Where action is brought by a foreign ad-
jurisdiction is not evidence as against the ministrator before securing the issuance to 
administrator here: Cresswell v. Slack, 68-110. him of letters in the jurisdiction where the 

A foreign administrator cannot sue in action is brought, the objection, if not in 
our courts without taking out letters of ad- some manner raised, will be deemed waived: 

McAleer v. Clay County, 38 Fed., 707. 

SEC. 3307. Estates of absentees. When a citizen of the state, owning 
property therein, absents himself therefrom and conceals his whereabouts 
from his family for a peried of seven years, a petition may be filed in the 
district court of any county where such property is situated, setting forth 
such facts, by any person entitled to administer upon such absentee's estate 
if he was known to be dead, and praying for the issuance of letters of admin
istration thereon, whereupon said court shall prescribe a notice to be given 
to such absentee, and order the same to be published in a newspaper pub
lished weekly in said county, to be designated by the court, for eight weeks, 
proof of the publication of which, in the manner and for the time ordered, 
shall at the expiration of said period be filed with said petition, and there
upon, if the absentee does not appear, letters of administration upon his 
estate shall issue as though he were known to be dead, and the person to 
whom the administration is granted shall proceed and administer and dis
pose of his estate in the same manner that administrators are required to 
dispose of and administer the estates of decedents. 

SEC. 3308. Certificate of foreign administrator, executor or guard
ian. A copy of the record of the appointment and qualification of any 
administrator, executor or guardian, in any other state or country, together 
with the certificate of the custodian thereof that such appointment is then in 
force, duly attested and authenticated in the manner provided by law in case 
of judicial records, may be recorded in the proper probate record in any 
county in this state, and shall be presumptive evidence of such appointment 
and qualification. Any such administrator, executor or guardian is author
ized to release and discharge of record in any manner, and by any instrument 
authorized by law, to the same extent as any such officer appointed under 
the laws of this state could do, any judgment rendered by the supreme court 
or by any court of any county where such copy of the record is recorded, or 
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any mortgage or deed of trust given as a mortgage on property within such 
county belonging to the estate, or to the minor or other person represented 
by him, and may also release and discharge any property in this state from 
the lien of such judgment, mortgage or deed of trust; but appended to and as a 
part of such release shall be the certificate of the judge or clerk of the proper 
court, duly attested, that said executor, administrator or guardian is, at the 
date of such release or instrument, still acting as such officer under the 
authority of said court, and is authorized to execute the same. Nothing 
herein contained shall authorize any administrator, executor or guardian of 
another state or country to release or discharge any judgment, mortgage or 
deed of trust in this state while any administrator, executor or guardian of 
the estate to which such judgment, mortgage or deed of trust belongs, is 
authorized to act by virtue of appointment and qualifications under the laws 
thereof. [25 G. A., ch. 51; 21 G. A., ch. 103.] 

There is no such provision with reference to domestic wills: MeCarty v. Bochel, 86-427. 

SEC. 3309. "Will executed in another state or country. A last will 
and testament executed without this state, in the mode prescribed by the 
law, either of the place where executed or of the testator's domicile, shall 
be deemed to be legally executed, and shall be of the same force and effect 
as if executed in the mode prescribed by the laws of this state, provided said 
last will and testament is in writing and subscribed by the testator. 

CHAPTER 3. 

OF THE SETTLEMENT OF ESTATES. 

SECTION 3310. Inventory. "Within fifteen days after his appointment, 
the executor or administrator shall make and file with the clerk an inventory 
of all the personal effects of the deceased which have come to his knowledge, 
and a list of all book accounts which appear to be unsettled, which shall 
show separately and distinctly, each by itself, the property inventoried as 
general assets of the deceased, that which is regarded as exempt, and the 
book accounts. A supplemental inventory must be made in the same manner 
whenever the existence of additional property is discovered. Inventories as 
above provided must be filed in all cases, notwithstanding the provisions of 
any will or the action of any heirs or devisees waiving the filing thereof, and 
no administration shall be closed until the same has been filed. The court 
shall enforce the filing thereof whenever the executor or administrator fails 
to do so. [C.73, §§ 2370, 2376; R., §§ 2360, 2365; C'51, §§ 1328, 1333.] 

Until the debts and legacies are settled faith acquires good title: Marshall County v. 
an executor is entitled to the personal prop- Hanna, 57-372. 
erty, and may sue for a recovery of debts due Where payment of a claim due an estate 
the estate: Grimmcll v. Warner, 21-11. was made to the widow of decedent, who was 

Upon the appointment of the administra- afterwards appointed administratrix, held, 
tor, his title to the personal property relates that such payment operated as payment to 
back to the death of the intestate: Haynes v. the estate: iSavery v. Sypher, 39-675. 
Harris, 33-516. If the order of court appointing an ad-

Possession by devisee of personal prop- ministrator is erroneous, and therefore void-
erty is prima facie evidence that he holds it able merely, all acts of the administrator 
as such unless the same person is executor until his appointment is set aside will be 
and holds in that right: White v. Secor, 58- valid, and payment made to him before re-
533. moval will bind the estate: Chicago, B. & Q. 

An administrator has authority to assign B. Co. v. Goidd, 64-343. 
notes and bills, and in the absence of any Payment to the widow of deceased, who 
showing to the contrary it will be presumed is not administratrix, of damages in causing 
that this power has been rightly exercised, the death of decedent is not a satisfaction of 
even if the administrator improperly dis- the claim of the estate: Doioell v. Burlington, 
poses of them. His assignee taking in good C. R. & N. R. Co., 62-629. 
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The administrator has no power to make 
a contract with a creditor of the estate by 
which the latter is to receive land in satis
faction of the claim. Such a contract will 
not bind the heirs: Hazlett v. Burge, 22-531. 

It is doubtful at least whether an admin
istrator without leave of court can take real 
property in payment of an indebtedness to 
the estate. Where the heir owning the es
tate entered into a parol agreement with the 
administrator whereby any interest which 
he was entitled to as heir or distributee of 
deceased was to be applied on such indebt
edness, held, that the administrator did not 
thereby acquire a claim upon real property 
descending to the heir, such as would take 
priority over the levy of attachment against 
such heir at the suit "of his creditor. Allison 
v. Gh-aham, 67-68. 

Upon a motion to set aside a compromise 
made by an administrator by leave of court, 
held, that the proper remedy was by a suit 
in equity to which the person with whom 
the compromise was made was a party: Hen
ry County v. Taylor, 36-259. 

The old common-law rule, that a debtor 
who has been made executor of his credit
or's estate is released from his debt, when it 

does not appear that the assets of the estate 
are insufficient to pay the debts, is not in 
force; but where there is a person other 
than the executor authorized to collect the 
debts of the estate, a suit or judgment 
against the executor for a debt due by him 
to the estate should be against him individ
ually and not as executor: Kaster v. Pierson, 
27-90. 

Where an administrator, after reporting 
that there were no assets subject to payment 
of the debts of the estate, sold property 
which was set apart to the widow as exempt, 
and took a note for the same, payable to 
him as administrator, held, that he was not 
thereby estopped as against a creditor from 
showing that such note was not an asset of 
the estate: Laub v. Trowbridge, 71-396. 

Where the executor set apart to the wid
ow property of the estate to which she was 
not entitled, held, that he was properly 
chargeable with the value thereof: In re Es
tate of Holderbaum, 82-69. 

It is the duty of the court to cause the 
executor to file his inventory and it is im
material from what source complaint comes 
of his failure to do so: Poole v. Bumham, 68 
N.W.,816. 

SEC. 3311. Appraisement. All property inventoried by the executor 
or administrator shall be valued by three appraisers, who shall be appointed 
immediately on the filing of the inventory. The clerk shall issue to them 
a notice of their appointment, accompanied by a copy of the inventory 
returned by the executor or administrator, and they shall qualify by taking' 
an oath faithfully and impartially to make the required valuation, and in 
making the same they shall fix a value to each item of property separately 
as it appears in the inventory. If any portion of the decedent's personal 
property is situated in another county, the same appraisers may serve, or 
others may be appointed. [C.73, §§ 2373-4, 2378; R., §§ 2363-4; C'51, §§ 
1331-2.] 

of animals belonging to the estate, unless to 
rebut the evidence of persons making the 
appraisement if called as witnesses: Morri
son v. Burlington, C. B. & N. B. Co., 84-663. 

The appraisement is for the purpose of an 
accounting with the administrator, and is 
not evidence against the estate in an action 
for the recovery of damages for the killing 

SEC. 3312. Exempt personal property. When the deceased leaves a 
widow, all personal property which in his hands as the head of a family 
would be exempt from execution, after being inventoried and appraised, 
shall be set apart to her as her property, and be exempt in her hands as in 
the hands of the decedent. [C. '73, § 2371; R., § 2361; C. '51, § 1329.] 

A failure to inventory and appraise the 
personal property thus to be set apart to the 
widow, as required by statute, will not de; 
feat her absolute ownership thereof, nor its 
exemption in her hands: Adkinson v. Breed
ing, 56-26. 

As to who is to be deemed head of a fam
ily in such sense that upon his decease his 
widow may claim property as exempt, see 
Linton v. Crosby, 56-386. 

I t is doubtful whether the husband can 
by will deprive his widow of persona) prop
erty which in his hands has been exempt 
from execution: Linton v. Crosby, 61-293. 

It is not provided by statute that the 
property of the wife, exempt in her hands, 
shall upon her death vest in the husband. 
The statute (§ 3366), making provisions as to 
the widow of deceased husband applicable 

to the husband of a deceased wife, applies 
only to the sections of the chapter in which 
it occurs. The personal property of the wife 
at her death goes into the hands of her ad
ministrator for distribution: Wilson v. Breed
ing, 50-629. 

Under a former statute, which did not 
give the exempt property absolutely to the 
widow, but provided that it should remain 
in her possession until disposed of as pro
vided by law, it was held that she could not 
sell such property and receive the proceeds 
for her own use: Meyer v. Meyer, 23-359, 377. 

Also, held, that when such property was 
no longer needed by the widow it did not 
become liable to administration or to be 
taken to pay debts, but was to be distributed 
according to law: Ellsworth v. Ellsworth, 33-
164; Paup v. Sylvester, 22-371. 
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erty of her husband's estate: Herd v. Herd, 
71-497. 

Pension money is, by § 4009, exempt to 
the pensioner as such, and not because he is 
the head of a family; therefore, his widow 
is not entitled to the same under the pro
visions of this section: Perkins v. Hinckley, 
71-499. 

The administrator cannot maintain re
plevin against the widow or her vendees for 
the recovery of chattels exempt from ad
ministration. He has no power to control 
her disposition of such property: Wilming
ton v. Sutton, 6-44. 

The administrator has no right to take 
into his possession property of the widow or 
that to which she is entitled as exempt prop-

SEC. 3313. Life insurance — damages for death—widow deemed 
heir. The avails of any life or accident insurance, or other sum of money 
made payable by any mutual aid or benevolent society upon the death or 
disability of a member thereof, are not subject to the debts of the deceased, 
except .by special contract or arrangement, and shall be disposed of like 
other property left by the deceased. When a wrongful act produces death, 
damages recovered therefor shall be disposed of as personal property 
belonging to the estate of the deceased, but if the deceased leaves a hus
band, wife, child or parent, it shall not be liable for the payment of debts. 
The words "he i rs , " or "legal heirs " or other equivalent words used to 
designate the beneficiaries in any life insurance policy or certificate of mem
bership in any mutual aid or benevolent association, where no contrary inten
tion is expressed in such instrument, shall be construed to include the sur
viving husband or wife of the insured, and the share of such survivor in the 
proceeds of such policy or certificate made payable as aforesaid shall be the 
same as that provided by law for the distribution of the personal property 
of intestates. [18 G. A., ch. 5; C.73, §§ 1182, 2372, 2526; R., §§ 2362, 4111; 
C. '51, § 1330.] 

Proceeds of life insurance: The adminis
trator is charged with the duty of collecting 
life insurance and distributing it to the 
proper persons, and is liable on his bond for 
failure to do so: Kelley v. Mann, 56-625. 

The proceeds of a policy of life insurance 
inure to the separate use of the husband or 
wife and children, if any, and are not to be 
distributed in such case among the heirs 
generally, as other personal property: Rhode 
o. Bank, 52-375. 

The above provision contemplates a case 
where the policy is payable to deceased or 
his legal representative. If payable to an
other person, for the use and benefit of such 
person, it cannot be otherwise disposed of 
by will: McCluve v. Johnson, 56-620. 

The facts in a particular case, held not 
sufficient to establish an agreement that the 
avails of life insurance should be subject to 
a debt: Herriman v. McKee, 49-185. 

Proceeds of life insurance in the hands 
of the beneficiary are subject to his debts: 
Murray v. Wells, 53-256. 

The proceeds of life insurance if passing 
to collateral heirs are exempt from the debts 
of the deceased in the same manner as 

though they passed to wife and children: 
Larrabee v. Palmer, 70 N.W., 100. 

To constitute a special contract or ar
rangement under this section there must 
have been a meeting of the minds of the 
parties amounting to a contract: Ibid. 

The fact that this section as it originally 
stood with reference to life insurance was 
amended by 18 G. A., ch. 5, so as to include 
sums payable by any mutual aid or benevo
lent society does not show that such society 
is not within the provisions of the general 
statutes of the state relating to insurance: 
Grimes v. Northwestern Leaion of Honor, 64 
N.W., 806. 

See, also, \ 1805 and notes. 
Damages for death.: In an action by the 

administrator of an infant two years of age, 
whose death was caused by defects in a 
county bridge, field, that the administrator 
could recover although the proceeds of such 
recovery would go to the parent of such 
child whose negligence contributed to the 
injury for which action was brought: Wy-
more v. Mahaska County, 78-396. 

As to survival of action for injuries caus
ing death, see \ 3443 and notes. 

SEC. 3314. Allowance to widow and children. The court shall, if 
necessary, set off to the widow and children of the decedent under fifteen 
years of age, or to either, sufficient of his property, of such kind as is appro
priate to support them for twelve months from the time of his death, and 
may, on the petition of .the widow or other person interested, review such 
allowance and increase or diminish the same, and make such orders in the 
premises as shall be right and proper. Applications for such allowance 
shall state under oath the number of children under fifteen years of age, the 
amount of property already set apart to the widow, the value of her deceased 
husband's estate, the amount of its indebtedness, the value of all property 
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owned by the widow, and what allowance, if any, has heretofore been made 
to her. [Rules in probate, VI; C.73, §§ 2375, 2377; R., § 2370; C.'51 

There is no statutory provision authoriz
ing an allowance to be made to the widow 
for her support for any period except for the 
year subsequent to the death of her husband. 
Under particular facts, held, that the supreme 
court would not interfere with an order re
fusing to make an allowance to the widow: 
Caldwell v. Culdwell's Estate, 54-456. 

The probate court has no authority to 
make an allowance for this purpose by virtue 
of the terms of an antenuptial contract: In 
re Estate of Collins, 66-79. 

A court in equity may have jurisdiction 
to carry out the terms of an antenuptial con
tract and make an allowance in accordance 
therewith for the support of the widow, but 
a court of probate cannot grant such relief: 
Ibid. 

The allowance for temporary support 
where necessary is no part of the widow's 
dower or inheritance, but something entirely 
distinct, and the right thereto is not relin
quished by an antenuptial release of all 
rights of dower and inheritance as the widow 
and heir of deceased: Mahaffy v. Mahaffy, 
61-679. 

The purpose of the statute is to provide 
support for the widow and children for one 
year from the time of the death of the dece
dent, and the amount required for such pur
pose is in the nature of a charge upon the 
estate, the claim of the widow and children 
to such allowance being of a higher charac
ter than that of the heirs; therefore, held, 
that real estate may be sold to raise the nec
essary amount, where the personal property 
is not sufficient for such purpose: Neiouns c. 
Newans, 79-32. 

Nor will such claim be denied even 
though the widow has no children to support, 
and has property of her own, when it is shown 
that the income from such property is not 
sufficient to meet the expenses for the year: 
Ibid. 

This section doubtless confers upon a 
widow and minor children, if they do not 
have other means of support, a right to an 
allowance for their support out of the estate 
even though it be insolvent: Dutch v. Mar
vin, 72-663. 

§ 1338.] 
While the primary idea of the statute is 

that specific property must be set off, yet, in 
case it is not possible, the court may charge 
the executor with making money payments, 
and that, too, regardless of the question as 
to whether he has the requisite amount of 
money in his hands at that time, if there is 
property which the executor may convert 
into money for the purpose of making such 
payments: Estate of McReynolds, 61-585. 

I t is improper for the court to postpone 
the payment of the allowance made to the 
widow by ordering that an allowance made 
to a creditor shall first be paid. The admin
istrator cannot by any agreement or contract 
with such creditor deprive the widow of her 
right to priorty as to her allowance: In re 
Estate of Dennis, 67-110. 

Under former statutory provisions, held, 
that if the estate was insolvent so that after 
the payment of debts there would be noth
ing for distribution, there was no authority 
for directing the executor to pay an allow
ance to the widow for the support of herself 
and minor children: In re Application of 
Hieschler, 13-597. < 

Facts in a particular case bearing on the 
amount of the allowance to be made to a 
widow considered: In re DewelVs Estate, 88-
14. 

The allowance may, upon a proper appli
cation and showing, be reduced, I t should 
not ordinarily be paid in advance, but a 
reasonable opportunity should be left to 
modify and reduce the allowance in case it 
should be found necessary to do so: Estate of 
McReynolds, 61-585. 

In such matter the court must be allowed 
the exercise of a considerable discretion. 
In a particular case, held, that the refusal of 
the lower court to make any allowance would 
not be reversed on appeal: Caldwell v. Cald
well's Estate, 54-456. 

A reduction of the allowance can only 
operate upon an unexpended balance there
of. The widow cannot be required to ac
count for or pay back any portion already 
expended: Harshman «. Slonaker, 53-467. 

SKC. 3315. Discovery of assets. The court or judge may require any 
person suspected of having taken wrongful possession of any of the effects 
of the deceased, or of having had such effects under his control, to appear 
and submit to an examination under oath touching such matters, and if on 
such examination it appears that he has the wrongful possession of any 
such property, the court or judge may order the delivery thereof to the 
executor or administrator. [C. '73, § 2379; R., § 2366; C. '51, § 1334.] 

The finding of the court upon such pro
ceeding cannot be pleaded m bar of an action 
by the administrator to recover the property 
of the estate: Ivets v. lvers, 61-721. 

The court is not given general jurisdiction 
for the discovery of assets. It may not de
termine the question as an issue of fact upon 
general evidence whether the person has 
taken wrongful possession, but its order must 
be based on the examination of the defend
ant himself, and such order can only be made 

after having obtained jurisdiction of the de
fendant's person by his presence in court: 
Hickman v. Stanton, 32-134. 

In this proceeding the parties are not to 
be heard as upon a trial, and other evidence 
than that of the party summoned is not to be 
introduced. The objection that the adverse 
party in such proceeding is an executor (see 
I 4604) cannot be urged against a person 
thus required to submit to an examination: 
Smyth v. Smyth, 24-491. 
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An administrator de son tort is liable under dent's death, held, that by a proceeding un-
\ 3407 at the suit of a creditor, and the rem- der this section, the father could be required 
edy by this section, which is only in favor of under penalty of imprisonment to deliver 
an administrator, need not be pursued: Mad- over the property belonging to the estate: 
ison v. Shockley, 41-451. Donover v. Argo, 79-574. 

Where it appears that the administrator But held, that the order of imprisonment 
has received money belonging to the estate, should be so modified that it should not pro-
and he fails to show lawful excuse for not vide for the imprisonment of a person for 
paying it over upon the order of the court, not complying with an order of the court for 
he may be punished for contempt as here the delivery of property when it is out of his 
provided, although he shows that he has power to do so: Ibid. 
otherwise distributed the money in payment An appeal may be taken from an order 
of claims and demands which he had no au- made by the court in a proceeding under 
thority to pay, and has no money of his own this section: In re Estate of Pyle, 82-144. 
with which he can repay the amount re- But where the only order of court in such 
quired: Wise v. Chaney, 67-73. proceeding^ was that the administrator bring 

Where it appeared' that a note and money action against the party complained of, to 
belonging to the estate were in the hands of determine the right to the property in ques-
decedent's father under a claim of a gift tion, held, that such party had not such in-
thereof to decedent's mother, but it appeared terest in the proceeding as to be entitled to 
that such gift was not executed before dece- appeal: Ibid. 

SEC. 3316. Commitment. If, on being served with the order of the 
court or judge requiring him to do so, any person fails to appear in accord
ance therewith, or if, having appeared, he refuses to answer any question 
which the court or judge thinks proper to be put to him in the course of 
such examination, or if he fails to comply with the order of the court or 
judge requiring him to deliver the property to the executor or administrator, 
he may be committed to the jail of the county until he does. [C. 73, § 2380; 
K., § 2367; C. '51, § 1335.] 

SEC. 331?. Subjecting real estate. When it is probable that the 
known and acknowledged property of the deceased will not be sufficient for 
the payment of his debts, any person to whom the legal title of any real 
estate was conveyed by the decedent, or any person through whom such 
title has subsequently passed, or any person claiming an interest therein, 
may be required to appear and submit to an examination as provided in the 
two preceding sections, subject to the penalties therein described, and the 
court or judge shall direct the executor or administrator to file a petition in 
equity to secure to the estate the title to any real estate which, in the event 
of the insufficiency of the personal property, would be assets for the pay
ment of debts. [C. 73, § 2381.] 

SEC. 3318. Compounding claims. The executor or administrator, 
with the approval of the court, may compound with any debtor of the estate 
who may be thought unable to pay his whole debt. [C. 73, § 2382; R., § 2368; 
C. '51, § 1336.] 

SEC. 3319. Mortgage as assets—satisfaction. The interest of a 
deceased mortgagee shall be included among his personal assets and, upon 
the mortgage being paid off, satisfaction shall be entered by the executor or 
administrator. [C73, § 2383; R., § 2369; C. '51, § 1337.] 

SEC. 3320. Security to creditors. When a person by his will makes 
such a disposition of his effects as to prejudice the rights of creditors, the 
will may be sustained, by giving security to the satisfaction of the court for 
the payment of the claims of the creditors, to the extent of the value of 
the property devised. [C.73, § 2384; R., § 2371; C. '51, § 1339.] 

A will may dispose of the homestead or of property liable for payment of debts: Ames 
v. Holderbaum, 44 Fed., 224. 

SEC. 3321. Funds collected—paid out. When no different direction 
is given by will, debts due the estate, as far as practicable, shall be collected, 
and the debts owing by the estate paid off therewith, to the extent of the 
means thus obtained. [C. 73, § 2385; R., § 2372; C. '51, § 1340.] 

SEC. 3322. Sale of personal property. The court, on the applica
tion of the executor or administrator, from time to time shall direct the sale 
of such portions of the personal effects as are of a perishable nature, or 
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which from any cause would otherwise be likely to depreciate in value, and 
also such portions as are necessary to pay off the debts and charges upon 
the estate. [C.73, § 2386; R., § 2373; C '51, § 1341.] 

Debts should be paid out of the personal 
estate alone unless otherwise directed by the 
will, although the will leaves the personal 
property all to one party as a bequest: Mc-
Guire v. Brown, 41-650. 

Where it appears that deceased before 
his death had made a verbal sale of property, 
and received the consideration therefor, it is 
within the power of the court to direct the 

execution of a release: Van Akin v. Clark, 
82-256. 

The executor has no authority to make a 
contract with the surviving partners of de
ceased for the continuance of the partner
ship business without the approval of the 
probate court. Such a contract will be bind
ing on the executor only: Clark v. Boss, 65 
N. W., 340. 

SEC. 3323. Sale of real estate—application. If the personal effects 
are found inadequate to satisfy the debts and charges, a sufficient portion of 
the real estate may be ordered sold or mortgaged for that pui-pose, applica
tion therefor being made in the court granting administration, and only 
after a full statement of all the claims against the estate, and after ren
dering a full account of the disposition made of the personal estate. [C. 73, 
§§ 2387-8; E., §§ 2374-5; C'51, §§ 1342-3.] 

When sale proper: Proceedings to set and if it does not appear when partition is 
aside the widow's distributive share, and 
thus compel her to elect whether she will 
accept the distributive share or retain the 
homestead for life, should not be commenced 
until it is determined whether any portion, 
and if so how much, of the real property of 
the estate must be sold for the payment of 
debts: Thomas v. Thomas, 73-657. 

It is only the interest of the estate in the 
property owned by decedent, and not the in
terest vested in the wife under \ 3366, which 
may be subjected to the payment of debts: 
Mock v. Watson, 41-241. 

The widow's rights must be set up in the 
proceeding: See notes to \ 3324. 

The fact that the personal property is in
sufficient to pay the debts, by reason of the 
misapplication thereof by the administrator, 
will not be a ground of objection to the ap
plication for leave to sell: Conger v. Cook, 56-
117. 

The adjudication of the court, in an order 
for the sale of real property by the adminis
trator, to the effect that such sale is neces
sary, is to be deemed sufficient as to that 
fact: Little v. Sinnett, 7-324. 

Claims against an estate are not liens 
upon the real property of decedent, and a 
mortgage placed upon such real property by 
the executor in accordance with the provi
sions of the will takes priority over such 
claims: Iowa Loan & Trust Co. v. Holder-
baum, 86-1. 

The provisions as to sale of real property 
for the payment of debts do not conflict with 
the authority of the testator to prescribe 
that the property of the estate be sold, with 
or without such necessity: Ibid. 

Where lands are converted into money 
for the purpose of paying the debts against 
estate of a decedent, any of the proceeds 
shall be regarded as personal property, and, 
if in the hands of an ancillary administrator, 
must be transmitted to the principal admin
istrator and not distributed to the heirs: In 
re Estate of Gable, 79-178. 

A partition of the lands of an estate 
should not be ordered until it is determined 
that the personal estate is sufficient to pay 
the debts, but an action may be commenced, 

made that it will be necessary to resort to 
the real estate to pay the debts, the decree 
partitioning the lands will not be disturbed: 
Snyder v. Snyder, 75-255. 

The rights of devisees are inferior to 
those of creditors: Spurgin v. Bowers, 82-187. 

Where a person entitled to share the real 
property has given a bond for payment of 
claims against the estate such party becomes 
liable thereunder for claims that are duly 
allowed unless such allowance is procured 
by fraud: Snelling v. Kroger, 89-247. 

Proceedings: This section does not imply 
that the claims must have been already 
proven: Little v. Sinnett, 7-324. 

The fact that the petition does not state 
all the claims against the estate will not 
render the proceedings void: Myers v. Davis, 
47-325. 

Allegations in a petition that no personal 
estate had come into the hands of the admin
istrator, and that there were debts remain
ing unpaid, held sufficient to sustain the juris
diction of the court in ordering a sale: Stan-
ley v. Noble, 59-666. 

_ In the absence of a contrary showing it 
will be presumed, in the case of a sale of the 
whole, that such sale was ordered for good 
reason: Cowins v. Tool, 36-82, 86. 

Where the records show that claims were 
filed against the estate, proceedings for sale 
of property will be- upheld against collateral 
attack, although it does not appear that such 
claims were ever paid: Lees v. Wetmore, 58-
170. 

Where the provisions of a will required 
the sale of real property upon the marriage 
of the widow without reference to the con
dition of the assets of the estate, held, that 
it was of no importance whether the execu
tor made a proper showing of indebtedness, 
or whether he acted in good faith or bad 
faith in the management of the estate, as far 
as the validity of the sale was concerned: 
Urban v. Hopkins, 17-105. 

Sale of real estate cannot be ordered upon 
the application of a special administrator: 
Long v. Burnett, 13-28. 

Defects in the application will not defeat 
the jurisdiction of the court, and the valid-
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ity of proceedings thereunder cannot be at
tacked collaterally: Bead v. Howe, 39-553. 

The application will not be sustained if 
not made within the time limited for the fil
ing and allowance of claims against the es
tate under ? 3349, unless the peculiar cir
cumstances of the case are of such a charac
ter as to make it the duty of a court of 
equity to depart from this general rule, and 
under such circumstances the application 
must be made within a reasonable time: 
McCrary v. Tasker, 41-255; Creswell v. Slack, 
68-110. 

The action to subject land to the payment 
of debts should be brought within one year 
from the giving of notice of administration 
except under peculiar circumstances which 
justify a departure from the rule,and during 
this year partition ought not to be granted. 
After the year has expired the presumption is 
that the land is not needed for the payment 
of debts and partition can then properly be 
made between the heirs unless it be shown 
in defense that there is not enough personal 
property to pay debts and that the executor 
still has the equitable right to sell the land 
to meet the liabilities of the estate: Minear 
v. Hogg, 63 N.W., 444. 

Under the facts of a particular case, held, 
that circumstances were such as to make 
pi*oper an application for sale of real estate 
three years after publication of notice of the 
appointment of administrator: Seed v. Becd, 
63 N.W., 329. 

Where an application to sell real estate 
was made more than fifteen years after ad
ministration was granted, held, that this 
long delay required the plaintiff to estab
lish circumstances excusing the delay: Wil
son v. Stanton, 58-404. 

"While executors and administrators may 
ask leave to sell real estate before the debts 
are proven, it cannot be required that a 
creditor shall do so; and where a creditor 
had, within a reasonable time after his claim 
was established, proceeded in equity to com
pel the sale of real estate in the hands of heirs 
for the purpose of paying debts, held, that he 
was in time although more than ten years 
had elapsed after the probate of the will: 
Schlarb v. Holderbaum, 80-394. 

In a particular case, held, that the cir
cumstances were not such as to authorize an 
order for the sale on an application made af
ter the time for filing claims had expired: 
Hadley v. Gregory, 57-157. 

Matters excusing a delay in filing the ap
plication for leave to sell real estate until 
after the time for filing claims may be set up 
in the petition making application for leave 
to sell, and proved: Conger v. Cook, 56-117. 

A judgment ordering a sale cannot be 
collaterally attacked, although rendered af
ter the time for filing claims has expired: 
Stanley v. Xoble, 59-666. 

The petition and notice confer jurisdic
tion to make an order of sale, and if the court 
determines that they are sufficient, any error 
therein must be raised by appeal and not col
laterally: Bead v. Howe, 39-553; Hilton v. 
Budgeet, 43-684: Lees v. Wetmore, 58-170; 
Stanley v. Koble. 59-666. 

If the judgment of the court ordering the 
sale shows that there was notice, and that 
the sufficiency thereof was determined, the 
proceedings cannot be regarded as void for 
want of jurisdiction on account of irregular
ities appearing in the record which affect 
the sumcieney of the service: Tharp v. Bren-
neman, 41-251. 

The question as to what must appear in 
order to give the court jurisdiction to order 
a sale, and as to the presumption in favor of 
jurisdiction, discussed at length: Morrow v. 
Weed, 4-77. 

Objection to the regularity of the pro
ceedings for the sale of real estate on the 
ground that there was not a proper account
ing as to personal effects cannot be consid
ered to render the order of sale void: Spur-
gin v. Bowers, 82-187. 

Before the power to order a sale of real 
estate to pay debts can arise, a petition, as 
the law directs, must be presented by a legal 
administrator: Long v. Burnett, 13-28. 

When such petition is presented, jurisdic
tion over that subject is acquired, and the 
subsequent proceedings, although those of a 
court of inferior and limited jurisdiction, 
will be presumed as regular and conclusive 
as those of courts of general jurisdiction, and 
cannot be collaterally attacked: Ibid. 

SEC. 8324. Notice. Before any order to that effect can be made, all 
persons interested in such real estate shall be served with notice in the 
same manner as is prescribed for the commencement of civil actions, unless 
a different one is prescribed by the court or judge. [C. 73, § 2389; R., § 
2376; C'51, § 1344.] 

The proceeding upon application of an 
administrator to sell real property is adver
sary and not in rem merely, and the absence 
of the notice of such application required 
by statute renders the proceeding absolutely 
void: Good v. Norley, 28-188; Boyies w. Boyles, 
37-592. 

Where a sale of real property of deceased 
was made by his heirs, and soon afterward 
application to sell such property was made 
by the administrator, of which no notice was 
given to the purchaser from the heirs, held, 
that such purchaser was bound to know that 
his vendors took as heirs, and to inquire 
whether there had been any administration 
on the property, and was bound without 

other notice of the proceedings: Dolton v. 
Nelson, 3 Dillon. 469. 

The fact that the service of notice is de
fective will not render the judgment void: 
Meyers v. Davis, 47-325. 

A recital in the record that notice has 
been served is prima facie evidence of that 
fact: Little v. Smnett, 7-324. 

Failure to give notice to a devisee or his 
grantee, on application for sale of real 
estate, will not render the proceeding of the 
probate court void and open to collateral at
tack. Such party may at the proper time, 
upon application, be granted a hearing: 
Spurgin v. Bowers, 82-187. 

Where in proceedings under a previous 
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statute, which required such notice as the 
court might prescribe, it did not appear 
what notice was prescribed, but it did ap
pear that the widow, for herself and also as 
guardian of her children, signed an instru
ment approving the conveyance and sale, 
held, that the proceedings were not subject 
to collateral attack: Bacon v. Chase, 83-521. 

A pai'ty served by publication only may, 
in the manner provided by_ \ 3796 have an 
order of sale which is made in pursuance of 
such application and notice set aside: Hus
ton v. Huston, 29-347. 

In case of proceedings to sell real prop
erty upon application of an administrator, 
where notice is properly served upon a mi
nor and his guardian, it is not essential to the 
jurisdiction of the court to order a sale that 
there be a formal defense interposed on be
half of the minor, at least where it appears 
that the order of sale was not made upon de» 
fault but upon a hearing of the evidence and 

an investigation of the case: Bickel v. Ersh-
ine, 43-213. 

A widow properly notified must set up her 
claim to dower in this proceeding or be 
thereafter barred from any claim on the 
property sold in pursuance thereof: Olmsted 
v. Blair, 45-42. 

And where the widow appeared and re
sisted the sale, but it was ordered without 
making any reservation of her dower inter
est, held, that she was precluded from sub
jecting the land so sold to any claim for 
dower in a subsequent proceeding: Guniii 
v. Hatcher, 39-685. 

Where the administrator, for the purpose 
of paying a mortgage debt, sells the prop
erty covered by the mortgage, after proper 
proceedings, to which the widow is made a 
party, the dower right of such widow is 
thereby extinguished as fully as if the prop
erty had been sold in pursuance of a fore
closure of the mortgage: Mead v. Mead, 39-28. 

SEC. 3325. Method of sale. The real estate shall, when to the inter
est of the estate, be divided into parcels, appraised as the personal estate 
was, and the appraisement filed in like manner; but when a part can not be 
sold without material prejudice to the general interests of the estate, the 
court may order the sale of the whole, or of such parts as can be sold advan
tageously. [0.73, §§ 2390-1; R., §§ 2377-8; C'51, §§ 1345-6.] 

This provision is not intended to apply to 
the wife's one-third interest in ' the land: 
Mock v. Watson. 41-241. 

In the absence of a contrary showing it 
will be presumed, in the case of a sale of the 
whole, that such sale was ordered for good 
reason: Cowins v. Tool, 36-82, 86. 

SEC. 3326. Public or private—notice—credit. Property may be per
mitted to be sold at private sales when the court is satisfied that the interest 
of the estate will be thereby promoted, but in other cases sales must be 
made at public auction, after giving the same notice as is necessary for the 
sale of like property on execution, but it may be ordered to be sold on a 
partial credit of not more than twelve months. No property can be sold at 

•private sale for less than the appraisement, without the express approval 
of the court or judge. [0.78, §§ 2392-5; R., §§ 2379-82; C'51, §§ 1347-50.] 

Where, in a notice of sale dated June 4th, 
the time was stated as the 26th of June next, 
held, that the date referred to was in the 
same year, and not in the next year: Little v. 
Sinnelt, 7-324. 

Where a town was named as the place of 
sale, but no particular place therein speci
fied, Iteld, that without showing that a mis
take occurred, or that an unusual or im
proper place was adopted for the sale, the 
defect in the notice was insufficient to render 
the sale void: Ibid. 

An administrator has no authority, in the 
absence of express order of the court, to ac
cept notes and mortgages in part payment 
for real property sold, and should be charged 
with the sum for which the property was 
sold as money received, nor can he be cred
ited with expenses of foreclosing a mortgage 
so taken: Jiichards v. Adamson's Estate, 43-
248. 

A purchase of land at administrator's 
sale by the attorney or any other agent of 
the administrator and for his benefit, can
not be upheld, and if the property has passed 
into the possession of an innocent purchaser 
the administrator will be accountable for 
its value: Head v. Howe 39-553. 

A purchaser at such sale by the adminis
trator is voidable at the election of the 
parties interested, but valid as to others: 
Harshman v. Slonaker, 53-467; Welch v. Mc-
Grath, 59-519. 

Under the evidence in a particular case, 
held, that a claim against the estate for the 
payment of which real property of decedent 
had been sold was not fraudulent, and that 
the sale should not be set aside: Trimble v. 
Marshall, 66-233. 

Where an administrator obtained leave to 
sell an equitable interest of the estate in cer
tain property which was incumbered, and 
such interest was sold, and subsequently the 
incumbrance was, in an action for that pur
pose, found to be void, held, that a purchaser 
of the equitable interest did not take the 
legal title free from such incumbrance, and 
nothing passed by the sale: Crane v. Guthrie, 
47-542. 

Where an administrator sells land which 
is subject to liens, the liens remain upon the 
land, and do not attach to the fund in the 
hands of the administrator: Sullivan v. Leckie, 
60-326. 

The rule caveat emptor applies to a judicial 
sale of land by order of court on an applica-
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tion of an administrator unless there is fraud, 
and the estate will not be bound by cove
nants of warranty inserted in the deed by 
the administrator: Hale v. Marquette, 69-376. 

Where it did not appear of record that 
there was any publication, notice, sale, etc., 
as required, held, that a deed purporting to 
be made as a result of such proceeding was 
invalid: Thornton v. Mulquinne, 12-549. 

The interest of a mortgage under a mort
gage on the real property of the decedent 
made by the executor in pursuance of the 
directions of the will is not affected by a sale 
of such property under the order of the 
court, to which proceeding the mortgagee is 
not made a party: Iousu Loan & Trust Co. v. 
Molderbaum, 86-1. 

The purchasers of real property at a sale 
made by an executor in accordance with the 
directions of the will are necessary parties 
to a proceeding to set aside such sale: In re 
Estate of Bagger, 78-171. 

An executor has the right to appeal from 

an order setting aside a sale which he claims 
to have made in pursuance of the provisions 
of the will: Ibid. 

"Where a court has jurisdiction of the 
matter its action in ordering and confirming 
the sale cannot be impeached by showing 
that the requirements of the statute in regard 
to appraisement or sale were not complied 
with as to matters of form: Cowins v. Tool, 
36-82. 

"Where an order of sale is made in a proper 
proceeding after due notice, and the deed is 
approved, an error in the proceedings can 
be corrected only upon appeal and not by 
collateral attack: Hutton v. Laws, 55-710. 

"Where a sale had been acquiesced in for 
twenty-six years, held, that it would not be 
set aside on the ground that the evidence of 
notice and other essential requisites was 
missing, it appearing also that the party had 
made no effort to repay to the purchaser any 
part of the money paid by him: Horr v. 
French, 68 N. W., 581. 

SEC. 3337. Borrowing money. If the court is satisfied that it will be 
for the best interest of the estate that the real estate shall be withheld, it 
may, upon the application hereinbefore provided for, order the executor or 
administrator to borrow money thereon, and execute a note or notes in the 
name of such officer, secured by mortgage on any real estate belonging to 
the estate not exempt as a homestead, to secure the payment thereof, and 
with the proceeds pay the debts shown in the statement set out in the appli
cation, and report his action therein to the court. 

SEC. 3328. Bond to prevent sale. Any person interested in the estate 
may prevent a sale of the whole or any part of the real estate by giving 
bond to the satisfaction of the court, conditioned that he will pay all demands 
against the estate to the extent of the value of the property thus kept from 
sale, as soon as called upon by the court for that purpose, and, if the con
ditions of such bond are broken, the property will be liable for the debts 
unless it has passed into the hands of innocent purchasers, and the execu
tor or administrator may take possession thereof and sell it under the direc
tion of the court, or he may prosecute the bond, or pursue both remedies at 
the same time, if the court so directs. [C. 73, §§ 2396-7; R., §§ 2383-4; 
C. '51, §§ 1351-2.] 

The sale to which this section refers is 
one for the purpose of paying the debts and 
charges against the estate, and a sale made 
to carry into effect the will of the testator is 
not within its provisions: In re Estate of Bag
ger, 78-171. 

Where the will provided for the sale of 
real property by the executor and the dis
tribution of the proceeds to certain legatees, 
and it appeared that such sale was regular, 
held, that such legatees did not have a right, 
on tendering payment of all the charges on 
the estate, to have the sale set aside and the 
land set apart to them in specie: Ibid. 

The object of this section is to prevent a 
sale of the property by putting the bond in 

SEC. 3329. Effect of bond. If the conditions of the bond are complied 
with, the property shall pass by devise, distribution or descent in the same 
manner as though there had been no debts against the estate. [C.'73, § 
2398; R., § 2385; C'51, § 1353.] 

SEC. 3330. Approval of conveyances. When real estate is sold or 
mortgaged, the conveyances or mortgages thereof, executed by the executor 
or administrator, shall not be valid until approved by the court, which 

the place of the property and it is only when 
the sale is to bo made to pay demands 
against the estate that this section applies. 
It has no application to a case where parti
tion is sought among the heirs and does not 
authoi-ize the giving of a bond by the heirs 
for the payment of the debts of the estate so 
as to enable partition to be made: Clarity v. 
Sheridan, 91-304. 

Such partition proceedings may be com
menced before the debts are paid, but a de
cree should not be rendered until it is 
determined that the real property is not 
necessary for the payment of the debts of 
deceased: Ibid. 
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approval shall be entered of record, and a certificate thereof indorsed on the 
deed or mortgage, with the signature of the clerk and the seal of the court 
affixed thereto, and, when so indorsed, shall pass to the purchaser all the 
interest of the deceased therein prior to his death, in case of sales, and 
create a lien thereon, in case of mortgages, and be presumptive evidence of 
the validity thereof, and of the regularity of all the proceedings connected 
therewith. [C.73, §§ 2399, 2400; R., §§ 2386-7; C. '51, §§ 1354-5.] 

Where the validity of a contract de- proval rendered the contract as effectual as 
pended upon its approval by the orphans' if it had originally been executed and ap-
court of another state, held, that such ap- proved: Frost v. Clark, 82-298. 

SEC. 3331. Reports of sale or mortgage—record. All sales, deeds 
and mortgages shall be reported to the court for approval as soon as prac
ticable after being made. Reports of the sale or mortgage of real estate 
must be sworn to, and state the term at which the order therefor was 
obtained, whether the property was appraised, and, if so, the appraised 
value, whether sold at public or private sale, the terms of sale, whether the 
additkmal-toníLxequired has been given and approved, "an3 the opinion of 

~7the persons making them as to whether the sale is an advantageous one and 
' should be approved, or otherwise. When the subject of the sale, convey

ance or mortgage is located in a county other than that in which admin
istration is granted, a complete transcript of the record of all proceedings 
relating thereto shall be filed by the administrator in the office of the 
clerk of the district court in such county, and he shall cause the same to be 
copied at length in the probate records of such county. [Rules in Probate, 
IV.] 

SEC. 3332. Limitation of action. No action for the recovery of any 
real estate sold or mortgaged by an executor or administrator can be main
tained by any person claiming under the deceased, unless brought within 
five years afXwi' Lho h&lu by him or under the foreclosure of such mortgage. 
[C.73, § 2401; R:, § 2355; C.'51, § 1356.] 

This section does not apply to a case where ground of fraud within five years after the 
the proceedings of the court granting leave discovery of such fraud. (See ¡} 3448): Cow-
to sell were absolutely void for want of no- ins v. Tool, 31-513. 
tice or other cause: Good v. Norley, 28-188; As to similar provision in regard to sales 
BoyUs v. Boyles, 37-592. Nor does it bar an by guardians, see \ 3212 and notes, 
action brought to set aside the sale on the 

SEC. 3333. Possession of real property. If there is no heir or 
devisee present and competent to take possession of the real estate left by 
the decedent, the executor or administrator may do so, and demand and 
receive the rents and profits, and do all other acts relating thereto which 
may be for the benefit of the persons entitled to the same. [C.'73, § 2402.] 

The administrator has no title in the real proper case, sue for rents, but to justify him 
property of decedent which is subject to sale in doing so it must be shown that there is no 
under a judgment against such administra- heir or devisee present and competent to 
tor: Lepaqe v. McNamara, 5-124. to take: Shaiohan v. Long, 26-488; Toerring v. 

The administrator has nothing whatever Lamp, 77-488. 
to do with the real estate unless it be neces- The administrator may not take posses-
sary to be sold for the payment of debts: sion of the real estate except when there is 
Little v. Sinnett, 7-324; Qray v. Myers, 45-158; no heir or devisee present and competent to 
Hodgin v. Toler, 70-21. take possession: Brundage v. Cheneicorth, 70 

In the absence of statutory provision N. W., 211. 
(which is found, however, in \ 4209), the ad- An executor is not entitled to rents and 
ministrator cannot maintain an action of profits where the persons entitled to the real 
forcible entry and detainer as to real prop- property are present and competent to take 
erty of decedent: Beezley v. Burgett, 15-192. possession: Dexter v. Hayes, 88-493. 

The administrator has no right as such'to Where the homestead has been sold under 
receive the rents accruing after the death of execution the right to rents and profits dur-
decedent from his real property: Foteaiix v. ing the period of redemption is subject to 
Lepage, 6-123; Kinsell v. Billings, 35-154. descent and dower and the executor is not 

Nor has he authority to pay out money for entitled thereto for the payment of debts: 
repairs, improvements and taxes upon such Ibid. 
property: Foteaiix vTLepage, 6-123. Whether under this section an adminis-

The administrator, as such, may, in a trator might bring action for injury to real 
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estate, qucere. Whatever he may do is as 
trustee, not simply in his capacity as admin
istrator, and he must aver the facts which 
authorize him to act: Kinsell v. Billings, 35-
154. 

Where by the terms of a will the executor 
is authorized to control and manage the real 
property of deceased, to rent and dispose of 
the same in accordance with its provisions, 
etc., he may maintain an action to quiet the 
title: Laverty v. Sexton, 41-435. 

To give an administrator the right to 
bring action to remove a cloud from the title 
to land belonging to decedent, and subject 
it to the payment of his debts, he must show 
by a full statement of the claims against the 
estate and a like account of the disposition 
made of the personalty that the real prop
erty is necessary to the payment of the 
debts. If however, it appears that there 
was no personal property, the showing of 

the existence of debts would be sufficient: 
Qladson v. Whitney, 9-267. 

In such a proceeding heirs are necessary 
parties: Ibid. 

Where growing crops are standing upon 
land set apart to the widow as dower they 
pass with the lands, and do not pass to the 
executor: Ralston v. Ralston, 3 G. Gr., 533. 

A lease made by an executor not prop
erly approved by the court has no validity, 
and cannot be enforced against him: Capper 
v. Sibley, 65-754. 

Where the will made provision by which 
the widow and heirs were to continue in oc
cupation of the common property for a con
siderable time, held, that such provisions 
were in conflict with the widow's dower 
r ight and could not bé enforced without her 
consent, and therefore that they must en
tirely fail, not only as to the widow, but as to 
the heirs: Howard v. Smith, 78-73. 

SEC. 3334. Proceeds—account. Such executor or administrator, 
under the direction of the court, may apply the profits thereof to the pay
ment of taxes and claims against the estate of the deceased, if the personal 
assets are insufficient, and account to the heirs or devisees therefor, deduct
ing therefrom the payments made as above provided, together with a. 
reasonable compensation for his own services, to be fixed by the court. [C. 
73, §§ 2403-4.] 

shown and the heirs and devises made parties 
to the proceeding, the profits of any other 
real estate left by the decedent may be ap
plied to the payment of debts: Toerring v. 
lamp, 77-488. 

The appropriation authorized by this sec
tion is not restricted to the rents issuing 
from real property of which the executor 
has taken possession because there is no heir 
present or competent to take it, but when 
the necessity of the appropriation has been 

SEC. 3336. Taxes for minor heirs without guardians. When there 
are minor heirs for whom no guardian has been appointed, the executor or 
administrator shall pay, out of any assets in his hands, all taxes assessed 
against the estate, not otherwise provided for, and be credited therefor as. 
for the payment of other claims against the estate. [C'73, § 2405.] 

SEC. 3336. Provisions of will . When the interests of creditors will 
not thereby be prejudiced, a testator may prescribe the entire manner in 
which his estate shall be administered; may exempt the executor from the 
necessity of giving bond, and prescribe the manner in which his affairs 
shall be conducted until his estate is finally settled, or until his minor 
children become of age. [C. 73, § 2406; E., § 2358; C. '51, § 1326.] 

Testator may dispose by will of the home
stead, or of property liable for the payment 
of tdebts: Ames v. Holderbaum, 44 Fed., 224. 

Authority may be given to the executor 
by will to incumber the real estate for the 
payment of his debts, and such mortgage will 
take priority over the claims of creditors 
upon the real estate: Iowa Loan & Trust Co. 
v. Holderbaum, 86-1. 

And where such direction vvas given and 

carried out without objection on the part of 
the creditors, held, that they could not after
wards claim that the mortgage was invalid 
because prejudicial to their interests: Ibid. 

Where it appears that the executor is mis
managing the affairs of the estate, to the det
riment of creditors, he may be required to 
give bond, although the will provides other
wise: In re Estate of Holderbaum, 82-69. 

SEC. 3337. Business continued. The court, in its discretion, may 
authorize an executor or administrator to continue the prosecution of any 
business in which the deceased was engaged at the time of his death, in 
order to wind up his affairs with greater advantage, but such authority 
shall not exempt him from returning a full inventory and appraisement, and 
making reports, as in other cases. [C. 73, § 2407; R., § 2359; C. '51, § 1327.]. 

SEC. 3338. Claims—statement—notice—allowance. Claims against 
the estate shall be clearly stated, and, if founded upon a written instrument, 
the same or a copy thereof and of all indorsements thereon shall be attached 
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as a part of the statement, and if upon account, an itemized copy shall be 
attached, showing the balance; which statement must be sworn to and filed 
with the clerk of the district court, and ten days'notice of the hearing 
thereof—which shall be at some regular term of the court—accompanied by 
a copy of the claim, shall be served on one of the executors or adminis
trators in the manner required for commencing ordinary actions, unless the 
same has been approved by the executor or administrator, in which case it 
may be allowed t>y the clerk, without notice, and so entered upon the pro
bate calendar. [C. 73, § 2408; R., §§ 2391, 2393; 0. '51, §§ 1359, 1361.] 

Filing of claims: The original written 
instrument which is a basis of the claim need 
not be produced until the trial. The filing 
of a copy is sufficient: Brought v. Griffith, 
16-26. 

The stating of a claim as provided by 
statute is in the nature of a petition, and a 
copy of a written instrument or an account 
upon which it is founded should be attached: 
Baker v. Chittucks, 4 G. Gr., 480. 

The claim filed takes the place of a peti
tion, and is to be regarded as a statement of 
the cause of action against the estate, and 
must contain all the averments necessary to 
show such cause of action: Bremer County v. 
Curtis, 54-72. 

All that is required in the first instance 
of the claimant is to make out, verify and 
file his claim. The administrator may then 
approve or allow it, if he sees proper; other
wise it is deemed denied (? 3340). But be
fore the court can obtain any jurisdiction or 
power to decide as to the correctness of the 
claim notice must be served on the adminis
trator. The allowance by the administrator, 
after filing and before notice, of a part of the 
claim, is not an adjudication as to the bal
ance, and is not binding on claimant, and he 
may prosecute his demand as to the balance: 
Smith v. McFadden, 56-482. 

That the claim is not properly sworn to 
does not render the filing thereof void: Good
rich v. Conrad, 24-254. 

The provision in that respect is directory, 
and the oath may be administered after fil
ing: Wile v. Wright, 32-451. 

If the claim is filed in due time, though 
not sworn to, it will be sufficient. The omis
sion of the oath will not render the filing 
void: McCrary v. Deriving, 38-527. 

The law contemplates that the claim shall 
be filed with the clerk of the court, and a fil
ing with the administrator is not sufficient: 
Corey v. Gillespie^ 62 N. W., 837. 

If the claim is such that action thereon 
may be brought against the administrator in 
some other court, it need not be the first 
filed, etc., in the probate court: Linn County 
v. Bay, 16-158. 

The jurisdiction of the probate court is 
not exclusive. After the claim is filed the 
action may be taken to the district court 
by consent of parties, and that court will 
have jurisdiction: McCrary v.Doming, 38-527. 

So under Revision, § 2395, which pro
hibited the prosecution of claims for a mere 
money demand in the district court, except 
with the approbation of the county (probate) 
court, held, that such provision did not de
prive the district court of jurisdiction, but 
was merely an inhibition upon plaintiff, 
which must be taken advantage of by way 

of defense, or it would be considered waived, 
and the district court would have jurisdic
tion by consent: Sterritt v. Robinson, 17-61; 
Cooley v. Smith, 17-99. 

And under the same section (which is 
omitted in the Code of '73) it was held that a 
matter of equitable nature was originally 
cognizable in the district court, without 
leave of the county court: Waples v. Marsh, 
19-381. 

Also, held, that such a proceeding in the 
district court, the approbation of the county 
court not being shown, was properly dis
missed: Crane v. Moloney, 39-39. 

But where an action was brought in the 
district court against the heirs and adminis
trator of decedent to foreclose a mortgage, 
and a judgment was rendered for the amount 
due, held, that this was an establishment of 
the claim against the administrator, and 
that it was not necessary that such claim be 
established in the probate court: Crane v. 
Guthrie, 47-542. 

Where the claim against the estate grew 
out of a contract upon which the testator-
was jointly liable with another, and action 
was brought against the survivor and the 
executors of decedent jointly, in the same 
court in which the claim against the surety 
might have been filed, held, that the bring
ing of such action was a sufficient filing of 
the claim against the estate: Moore v. Mo-
Kinky, 60-367. 

The administrator or executor cannot be 
held to take notice of the filing of a claim 
against the estate, so as to take it into ac
count in the distribution of the assets until 
he has been notified thereof in the manner 
required by this section: Ashton v. Miles, 
49-564. 

Notice: The notice provided for by this 
section has no effect in determining the class 
to which a claim belongs. I t will be of the 
third class provided it is filed within proper 
time although notice is not served within 
six months: Plielps, etc., Co. v. Greenbaum, 87-
347. 

I t is not required that notice of the filing 
be given, it is the duty of the administrator 
to take notice thereof. The notice is for the 
purpose of bringing the claim on for hear
ing. Therefore the proceeding to enforce 
the claim is commenced within the statute 
of limitations when the claim is filed: Fritz 
v. Fritz, 93-27. 

While the statute provides for notice of 
the hearing of the claim, it does not fix the 
time within which such notice shall be given, 
even inferentially, as to claims of the third 
class- Godes v. Hassen, 81-197. 

Where no notice was given to the admin
istrator of the hearing of the application for 
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the allowance of a claim, but the adminis
trator appeared and interposed proper de
fenses, held, that notice was waived by the 
appearance: McLeary v. Doran, 79-210. 

If the claim is approved by the adminis
trator, no notice is required, and the claim 
may be allowed by the court, without further 
proceedings; and such approval by the ad
ministrator, or its equivalent, will prevent 
the claim becoming barred, under the stat
ute of limitations: Wilson v. McJSlroy, 83-593. 

tVTiat claims proper: From the occu
pancy of premises of a married son by his 
mother, not a member of his family, the 
law will presume that the mother is to pay 
what the premises are reasonably worth, un
less it is expressly understood that she is to 
have them without charge, and reasonable 
compensation therefor may be recovered by 
the son from the mother's estate: Harlan v. 
Emery, 46-538. 

Where a minor is received into the fam
ily of another, and treated as a member 
thereof, he cannot, in the absence of express 
contract, recover compensation from the 
estate of such person for services rendered 
while a member of such family: Smith v. 
Johnson, 45-308. 

Where decedent had lived in the family 
of his son as a member thereof, lield, that, in 
the absence of proof of any express agree
ment on his part to pay for his support, the 
son had not a valid claim therefor upon the 
estate: Traver v. Shiner, 65-57. 

A claim for service rendered by a child 
of the deceased will not be supported by 
mere proof of rendition of services, but it 
must be shown that there was an expecta
tion by both parties that compensation 
should be made. The presumption growing 
out of the family relation that services were 
rendered without any obligation for com
pensation must be overcome by affirmative 
evidence, and clearly established; but it is 
not essential to show that the rate of com
pensation was agreed upon: McOarvy v. 
Jîoods, 73-363; Cowan v. Musgrave, 73-384; 
Magarrell v. Magarrell, 74-378. 

A claim to property of an estate arising 
under a contract made between heirs subse
quently to the death of decedent cannot be 
filed as a claim against the estate: Bogers v. 
Gilleit, 56-266. 

Where, after a claim is filed against the 
estate of a decedent, the debt is paid by a 
surety, such payment entitles him to be sub
rogated to all the rights of a creditor in re
lation to such claim: Brought v. Griffith, 
16-26. 

A claim against an administrator for seiz
ing and appropriating property not belong
ing to the estate is not such a claim as must 
be filed against the estate: Adkinson v. 
Breeding, 56-26. 

Under the circumstances of a particular 
case, held, that the attorney acting for de
fendant in an action against an estate did so 
in behalf of other parties interested, and 
that an allowance to him of an attorney's fee 
out of the estate was improper: Crane v. 
Guthrie, 47-542. 

As to claims for funeral expenses, tomb
stones, etc., see notes to \ 3347. 

Payment of liens upon property: Where 
a title bond was transferred by decedent be
fore his death to his children, and the claim 
of the obligor of such bond for unpaid pur
chase money was filed against the estate, 
held, that the administrator, upon payment 
of such claim out of the personal assets, was 
not entitled to an assignment of the claim 
under the title bond, but that such payment 
was a satisfaction of the indebtedness, and 
that the children to whom the title bond had 
been assigned held the property free from 
such indebtedness: Black v. Black, 40-88. 

Where the administrator had paid out 
funds to general creditors, and was then di
rected to make pro rata payments to a party 
who had also a lien upon real estate which 
had been subject to the claim of the general 
creditors, held, that in the absence of funds 
to make such payments he might enforce 
against such real estate the lien of the party 
to whom such payments were ordered to be 
made: Black v. Black, 42-694. 

Where the owner of property conveyed 
the same by warranty deed while it was in
cumbered by mortgages to secure notes 
given by him, and such incumbrances were 
not excepted in the conveyance, and the 
mortgagees filed their claims against the es
tate after the owner's death, held, that the 
administrator could pay such claims out of 
any assets on hand, and the mortgagees 
could not be required to make the amount 
out of the mortgaged premises: Sharpless v. 
Gregg, 45-649. 

Money furnished executor: If money is 
furnished to an executor to pay indebtedness 
against an estate, the estate becomes liable 
therefor, but it is not liable for money fur
nished for improvements: Dunne v. Deery, 
40-251. 

Judgments: A judgmentrendered against 
decedent in his lifetime may be enforced 
after his death against property upon which 
it became a lien: Baldwin v. 1'uttle, 23-66. 

In such case the holder may seek payment 
out of the personal assets by filing his claim, 
or he may enforce it against property upon 
which it is a lien without filing it, but if he 
pursues the latter method, he must enforce 
it while the lien continues or he will be en
tirely barred: Davis v. Shaiehan, 34-91. 

A judgment rendered against deceased in 
his lifetime must be paid in the first instance 
out of the personal estate, and must there
fore be filed and allowed as other claims of 
the fourth class, and becomes barred if not 
thus filed and allowed within proper time. 
When the personal estate is insufficient to 
satisfy it, action may be brought to enforce 
payment by sale of real estate: Bayless v. 
Powers, 62-601. 

A judgment against decedent can only be 
enforced by proceedings against the estate. 
An action will not lie to revive the judgment 
against the heirs: Bridgman v.Miller, 50-329. 

A judgment against a decedent may be 
enforced against the property on which it is 
a lien without being filed as a claim against 
the estate: Boyd v. Collins, 70-296. 

Mortgages: Claims secured by mortgage 
may be filed and allowed as other claims, 
but a creditor does not thereby waive his 
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right to subsequently foreclose the mortgage 
to enforce payment: Moores v. Ellsworth, 22-
299. 

A mortgage may be enforced against the 
property upon which it is a lien without be
ing filed as a claim against the estate: Allen 
v. Moer, 16-307. 

After the death of a mortgagor of chat
tels the mortgagee is not required to file his 
claim and await the slow process of adminis
tration to determine his rights, but he may 
proceed to foreclose by notice and sale, just 
as he could have done had the mortgagor 
survived: Cocke v. Montgomery, 75-259. 

Action against heirs: For indebtedness 
due from decedent a claim must be filed 
against his estate. Action cannot be main
tained thereon against the heirs direct. The 
heir only becomes liable in case there is not 
sufficient personal property to pay the 
claims, in which case real property of the 
decedent in the hands of the heirs may be 
subjected to its payment: Reynolds ». May, 
4 G. Gr., 283. 

An administrator who has a claim against 
the estate, and has had assets in his hands 
out of which it might have been paid, but 
has failed to take any steps to secure its al
lowance and payment until the period pre
scribed for the presentation of such claims 
has elapsed, cannot enforce it by action 
against the heirs: Janes v. Brown, 48-568. 

"Whether in this state an action may be 
brought against the heir for the debt of the 
ancestor, quaere: loid. 

In an action to subject the land of dece
dent in the hands of the heir to the pay
ment of decedent's debts, the administrator 
of decedent is a necessary party, and the ac
tion cannot be prosecuted until administra
tion is granted: Postlewait v. Howes, 3-365. 

Action against administrator: The adju
dication of a claim against the estate is to 
be deemed a part of the settlement of the 
estate, and an action cannot be brought in 
the district court against the administrator 
of the estate on an indebtedness of decedent: 
Tillman v. Bowman, 68-450. 

Payment out of personal property: Debts 
should be paid out of the personal estate 
alone unless otherwise directed by the will, 
although the will leaves the personal prop
erty all to one party as a bequest: McGuire 
v.Brown, 41-650. 

The debts of an estate, secured and unse
cured, should be paid from the proceeds of 
the personal property. The administrator 
has no right to appropriate real estate for 
that purpose unless absolutely necessary: 
Boyd v. Collins, 70-296. 

Land conveyed by decedent to a volun
tary grantee cannot be subjected to the pay
ment of expenses of administration: Willett v. 
Malli, 65-675. 

Abandonment: Where a note having 
been filed as a claim against an estate was 
afterwards withdrawn from the files for the 
purpose of bringing action against the sure
ty thereon, and there was no record of any 
dismissal of the proceedings, lield, that the 
claim was not abandoned: Braught v. Grif
fith, 16-26. 

Allowance: The administrator cannot 
make any arrangement with the creditor by 

76 

which the court will be authorized to order 
an allowance to such creditor to have prior
ity over the allowance made to the widow: 
In re Estate of Dennis, 67-110. 

"Whether, when the administrator admits 
the correctness of a claim, the court may 
hear further proof, quaere: Karr v. Stivers, 
34-123. 

The heirs cannot, in advance of adminis
tration, bind the administrator by submit
ting claims against the estate to arbitration: 
Stahl v. Broien, 72-720. 

"Where claims have been approved by the 
administrator they may be allowed by the 
clerk without notice; and where claims were 
thus approved 'and paid but not filed with 
the clerk within six months after notice of 
administration, held, that there being no 
substantial prejudice by reason of their not 
being filed, such payment by the adminis
trator was not improper: In re Estate of 
Wonn, 80-750. 

Although the court may approve a pay
ment made by the administrator upon his 
own allowance, the claim is not established 
against the estate until it is approved by the 
court, by sanctioning the approval of the ad
ministrator, or by rendering judgment as in 
cases of contest: Byer v. Healy, 84-1. 

Upon a showing by heirs made at the 
same term at which allowance of claims 
against the estate were made, to the effect 
that the circumstances tended to sustain the 
defenses set up to the claim, and that if the 
allowance was sustained they would be com
pelled to refund sums of money already paid 
to them out of the estate, field, that the 
court had authority to set aside such allow
ance: In re Davenport, 85-293. 

Presumption: "Where the probate court 
orders a claim to be paid which has been 
duly sworn to and filed, and it is so paid, 
this is sufficient evidence that it was ad
mitted by the administrator with the appro
bation of the court: Marlow v. Marlow, 48-
639. 

Setting- aside for fraud: The allowance 
by the administrator of a claim against the 
estate is not an adjudication binding upon 
the court when the action of such adminis
trator is properly called in question, and it 
will be set aside if fraudulent: Itiordan v. 
White, 42-432. 

Where an administrator by fraud pro
cures an allowance of a claim of his own, the 
court should, in a proper proceeding, set the 
allowance aside, but this should not be done 
upon a mere exception to his report. I t 
would seem that an action should be brought 
for that purpose: Ashton v. Miles, 49-564. 

Setting aside allowance made in vaca
tion: An allowance of a claim by an admin
istrator, and the proof thereof by the clerk 
made in vacation, may be set aside at the 
next term by the court: Ordway v. Plielps, 
45-279. 

Conclusive: The adjudication and order 
of the court allowing^ a claim and fixing its 
character is conclusive unless corrected on 
appeal or in some other direct proceeding: 
Hart v. Jewell, 11-276. 

An allowance of a claim is an adjudica
tion binding upon the administrator and 
upon creditors who may be deemed to be rep-
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resented by him, but it is not conclusive 
against the grantee of decedent by a volun
tary conveyance when it is sought to subject 
the land thus conveyed to the payment of 
sucli claim: Willclt v. Malli, 65-675. 

Not a judgment: The allowance of a claim 
by the probate court is not a judgment in 
such sense as to be barred in ten years, 
under the statute of limitations. The filing 
and allowance of a claim are in the nature 
of the filing of a petition in an action, and 
the action will be considered as pending un
til the claim is paid or otherwise disposed 
of: Smith v. Shatohan, 37-533. 

The court should not render judgment 
upon a claim filed, but simply direct the pay
ment by the administrator of the amount 
allowed: Little v. Sinnelt, 7-324. 

Where a judgment is rendered upon a 
claim against an estate it should be against 
the executor or administrator as such, and 
not in his individual capacity: Voorhics v. 
Eubank, 6-275. 

If a judgment may be rendered against 
an estate it cannot be enforced by execution, 
but only by filing it in the probate court as 
a claim established against the estate: Orcutt 
v. Hanson, 71-514. 

SEC. 3339. How entitled. All claims filed against the estate shall be 
entitled in the name of the claimant against the executor or administrator 
as such, naming the estate, and in all further proceedings thereon this title 
shall be preserved. [C. 73, § 2409.] 

held, that the omission to substitute the word 
district for circuit in the address was a 
formal error, which was waived by a failure 
to make objection in due time: Ury v. Hush, 
85-698. 

filed, and not expressly admitted in 

Where the claim was prepared for filing 
before the probate jurisdiction was trans
ferred to the district court, and as thus pre
pared it was subsequently filed in the district 
court, after it acquired probate jurisdiction, 

SEC. 3340. Denial. All claims 
writing signed by the executor or administrator, with the approbation of 
the court, shall be considered as denied, without any pleading on behalf of 
the estate, but special defenses must be pleaded. The burden of proving 
that a claim is unpaid shall not be placed upon the party filing a claim 
against the estate; but the executor or administrator may, on the trial of 
said cause, subject the claimant to an examination on the question of pay
ment, but the estate shall not be concluded or bound thereby. [26 G. A., ch. 
75; C.73, §2410.] 

as denied without any pleading on behalf of 
the estate: Wickham v. Hull, 71 N. W., 352. 

Under a denial of the claim, payment may 
be shown though not specially plead: Stevens 
v. Witter, 88-630. 

The denial of liability which is implied 
by law is overcome upon the introduction of 
a note of decedent the signature of which is 
established, or presumed genuine, and it is 
not necessary to show affirmatively that the 
note has not been paid: Sclmlte v. Coulthurst. 
02 N. W., 770. 

The denial implied by law puts in issue 
the genuineness of the signature to a written 
instrument although such signature is not 
denied under oath as required by § 3640: 
Smith v. King, 88-105. 

If 

The denial of a claim against an estate 
puts in issue all matters upon which a defense 
to the claim could be based, usually set forth 
in a general denial: Scovil v. Fisher, 77-97; 
Smith v. King, 88-105. 

I t is not necessary for an administrator to 
file a written resistance to a claim, even 
though such claim is not filed within one 
year after notice of administration; McLean/ 
». Doran, 79-210. 

Although' no answer is filed to the claim, 
every allegation thereof is deemed denied 
unless admitted, and the burden is upon 
claimant to prove such allegations: Lamm v. 
Sooi/, 79-593. 

A claim filed against an estate and never 
expressly admitted in writing, is considered 

SEC. 3341. Hearing—trial by jury. If a claim filed against the 
estate is not fully admitted by the executor or administrator, the court may 
hear and allow the same, or may submit it to a jury, and on the hearing, 
unless otherwise provided, all provisions of law applicable to an ordinary 
action shall apply. [C. 73, § 2411; R , §§ 2392, 2394; C. '51, §§ 1360, 1362.] 

While a court would be warranted in set-The parties are entitled to a trial by jury: 
Lamm v. Sooy, 79-593. 

Either party is entitled to a jury trial up
on demand. If the parties waive a jury the 
trial may be by the court: Ingham v. Dud
ley, 60-16. 

Where the administrator admits the cor
rectness of a claim, whether the court may 
hear further proof discussed: Karr v. Stivers, 
34-123. 

The allowing of a claim by the court is 
not a judgment against which the statute of 
limitations will run: See note to \ 3338. 

ting aside the allowance of a claim shown to 
be unjust or invalid, even where the admin
istrator had negligently permitted the allow
ance to be made, a court ought not to disturb 
such allowance without a showing of the 
existence of a meritorious defense: Dessaint 
v. Foster, 72-639. 

Where a claim has been allowed in favor 
of an administrator of an estate against the 
estate, the heirs interested may apply for 
and prosecute an appeal from such action in 
their own name, even though such appeal 
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might have been prosecuted in the name of be contested by exceptions to the adminis-
the administrator temporarily appointed to trator's report, but if the court errs in allow-
defend against the claim: Jiurns v. Keas, ing such claim, the error can only be cor-
20-10. rected upon an appeal or by a proceeding 

Where a claim is allowed upon a final based on fraud: McLcary v. Doran, 79-210. 
hearing, the validity of such claim cannot 

SEC. 3342. Demands not due. Demands not yet due may be presented, 
proved and allowed as other claims. [C. 73, § 2413; R., § 2396; C. '51, § 1364.] 

The fact that a contingent claim is al- The statutory provision as to contingent 
lowed does not entitle the claimant to an or- claims does not apply to sureties who, having 
der of payment until the title of the claim- paid the principal's debt, stand in the place 
ant becomes absolute: Blanchard v. Conger, of creditors who have tiled claims against 
61-153. the estate: Draught v. Griffith, 16-26. 

SEC. 3343. Contingent liabilities. Contingent liabilities must be pre
sented and proved, or the executor or administrator shall be under no obli
gation to make any provision for satisfying them when they accrue. [C. 73, 
§ 2414; R., § 2397; C'51, § 1365.] 

SEC. 3344. Referees. Claims against an estate, and counter-claims 
thereto, may, in the discretion of the court, be proved before one or more 
referees, to be agreed upon by the parties or appointed by the court, and 
their decision, entered upon the record, shall become the decision of the 
court. [C. 73, § 2415; R., § 2398; C'51, § 1366.] 

SEC. 3345. Actions pending. Actions pending against the decedent 
at the time of his death may be prosecuted to judgment, his executor or 
administrator being substituted as defendant, and any judgment rendered 
therein shall be placed in the catalogue of established claims, but shall not 
be a lien. [C. 73, § 2416; R., § 2400; C. '51, § 1368.J 

SEC. 3346. Executor interested. If either of the executors or admin
istrators is interested in favor of a claim against the estate, he shall not 
serve in any manner connected therewith, and. if all are thus interested, the 
court shall appoint some competent person a temporary executor or admin
istrator in relation to such claims. [C. 73, § 2417; R., § 2401; C. '51, § 1369.] 

SEC. 3347. Expenses of funeral—allowance to widow. As soon as 
the executor or administrator is possessed of sufficient means over and above 
the expenses of administration, he shall pay off the charges of the last sick
ness and funeral of deceased, and next, any allowance made by the court 
for the maintenance of the widow and minor children. [C.73, §§ 2418-19; 
R., §§ 2402-3; C'51, §§ 1370-1.] 

Last sickness and funeral: The home- the widow or heirs may present the matter 
stead is not liable for the payment of charges to the court: Ibid. 
for the last sickness and iuneral expenses: Where the widow of deceased ordered a 
Knox v. Hanlon, 48-252. monument, held, that an order of the court 

Monument: The purchase and erection disallowing a claim therefor was improper 
of a tombstone isa proper expenditure to be where it did not appear that the monument 
made by an executor a* pertaining to the fu- was too expensive, or ndt otherwise suitable, 
neral expenses, and suelí expcnditurSri\aybe apci the estate* was »oivent: Lutz v. Gates, 
made without direction by the will, and not- 62-513. 
withstanding the insolvency of the estate: Allowance: The administrator cannot 
Crapo v. Armstrong, 61-697. make any arrangement with the creditor by 

The propriety of such an expenditure and which the court will be authorized to order 
the amount thereof may properly be left to an allowance to the creditor to have priority 
the determination of the court having super- over the allowance made to the widow: In re 
vision of the settlement of the estate, and, Estate of Dennis, 67-110. 
unless the provision made shall appear to be The allowance to the widow or minor 
unreasonable or excessive, such determina- children having been once made, whether 
tion will be binding on the parties in inter- right or wrong, the administrator is bound 
est: Ibid. to pay it, and cannot be held liable for doing 

In case of a refusal by the executor to so where the funds remaining, are not suffi-
make application to the court for a proper cient to pay the claims of a creditor: Dutts-
and reasonable allowance for such purpose chaw v. Miller, 72-225. 

SEC. 3348. Other demands—order of payment. Other demands 
against the estate shall be payable in the following order: 

1. Debts entitled to preference under the laws of the United States; 
2. Public rates and taxes; 
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3. Claims filed within six months after the first publication or posting of 
the notice given by the executors or administrators of their appointment; 

4. All other debts; 
5. Legacies and the distributive shares, if any. [C. 73, § 2420; R., § 2404; 

C'51, §1372.] 
The filing of a claim within six months 

entitles it to precedence in payment, al
though not admitted by the administrator or 
allowed by the court until after that time 
has expired: Chandler v. HocketVs Acinar, 12-
269; it is the filing which fixes its character 
as a claim of the third class and gives it pre
cedence over claims filed after the expiration 
of the six months: Noble v. Morrey, 19-509; 
but the filing of the claim is notice to the ad
ministrator so as to require him to take ac
count of it in the distribution of the assets 
only where he has been notified thereof in 
the manner contemplated in {! 3338: Ashton 
v. Miles, 49-564. # 

Where a claim is filed within the time 
required to make it a claim of the third 
class, notice thereof within the six months is 
not necessary to entitle it to rank with claims 
of that class: Phelps, etc., Co. v. Greenbaum, 
87-347. 

Under Revision, held, that a claim upon 
which action was properly brought in the 
district court within six months was entitled 
to be treated as a claim of the third class 
upon the filing of the judgment in the county 
court, although such judgment was not filed 
for more than eighteen months after admin
istration was granted: Cooley v. Smith, 17-99. 

The fact that a contingent claim is al
lowed does not entitle the claimant to an 
order of payment until the right of the claim
ant becomes absolute: Blanchard v. Conger, 
61-153. 

Where the administrator approved and 
paid claims against the estate which were 
not filed within six months as specified for 

making them claims of the third class, and 
the estate subsequently proved insolvent, 
held, that the administrator was nevertheless 
entitled to be credited with claims thus paid, 
it appearing that there was no prejudice to 
other claimants by reason of the omission to 
file claims with the clerk within the statu
tory period: In re Estate of Wonn, 80-750. 

A claim will not be advanced from the 
fourth to the third class on account of equi
table considerations which would be suffi
cient to have entitled it to be admitted to the 
fourth class, provided it had not been filed 
within a year. The court has no power to 
advance a claim from the fourth to the third 
class: Kells v. Lewis, 91-128. 

Where the deceased received money as 
agent for which he was to account on yearly 
settlements, held, that the money thus in 
hand was not a trust fund and that the claim 
of the principal for such money was not a 
preferred claim against the estate: Chappell 
v. Craig, 65 N. W., 146. 

The executor should pay taxes due from 
the deceased, and a devisee of property which 
is subject to the lien of taxes is entitled to 
have such taxes paid out of the estate: 
Findley v. Taylor, 66 N. W., 744. 

The federal courts have jurisdiction of an 
action against an executor to enforce a claim 
against the estate for unpaid installments of 
stock owned by decedent, but can only deter
mine whether a liability exists, and will 
leave the enforcement of the indebtedness 
when established to the probate court: Wick-
ham v. Hull, 60 Fed., 326. 

As to counter-claims, see notes to ? 3303. 

SEC. 3349. Limitation. All claims of the fourth of the above classes, 
not filed and allowed, or if filed and notice therof, as hereinbefore provided, 
is not served within twelve months from the giving of the notice aforesaid, 
will be barred, except as to actions against decedent pending in the district 
or supreme court at the time of his death, or unless peculiar circumstances 
entitle the claimant to equitable relief. [C.73, § 2421; R., § 2405; C'51, § 
1373.] /if ^ V _ > , Itfbl 

ttion: This seftio Limitation: This s"eR;ion refers to claims 
sought to be enforced against the personal 
assets of decedent, but not to a claim secured 
by mortgage upon which the creditor relies 
for satisfaction: Allen v. Moer, 16-307. 

Further, as to filing mortgages and judg
ments, see notes to {j 3338. 

Where action on a claim is pending in 
the district court at the time administration 
is granted, a failure to file it as a, claim 
against the estate will not cause it to be 
barred under this section: O'Donnell v. Her
mann, 42-60. 

The pendency of a suit, which is not re
vived, against a representative of the de
ceased, does not prevent the claim from be
coming barred: Schlutter v. Daliling, 69N.W., 
884. 

The filing contemplated by this section is 
a filing with the clerk and not with the ad-

strator and a proceeding mlnistratofahd a proceeding to prove it up 
must be a proceeding in court wherein a 
judgment or order may be made: Corey v. 
Gillespie, 62N.W., 837. 

In order that the claim shall be pending 
in the district court within the meaning of 
this section, it must be pending on the law 
or equity side thereof, as distinct from its 
probate jurisdiction. An action brought 
against decedent prior to his death, and con
tinued against his administrator, would be a 
claim thus pending: Farmers', etc., Bank o. 
Creveling, 84-677. 

Where the administrator fails to give no
tice of his appointment, the time for filing 
claims does not run, nor does the time for 
payment of claims become fixed: Stewart c. 
Fhenice, 65-475. 

The limitation begins to run from the 
time of giving notice by the general admin* 
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istrator. Notice by the special administra
tor is not contemplated: Pickering v. Weitiny, 
47-242. 

The limitation does not apply to claims 
not existing at the time of decedent's death, 
but arising thereafter: Saven/ v. Sypher, 39-
675; Wickham v. Hull, 71 N. W., 352. 

Where a widow's right to a share of the 
real property of decedent was not established 
within the twelve months following the giv
ing of notice by the administrator, held, that 
a claim by her for rents and profits on such 
share, filed after the expiration of that time, 
was not barred: Senat v. Findley, 51-20. 

Claims of the third class may be approved 
after the expiration of the time fixed by the 
foregoing statutory provision for the filing 
and proving of claims of the fourth class: 
Goodrich v. Conrad, 24-254; Smith v. McFad-
den, 56-482. 

Mere delay in bringing a claim of the 
third class on for hearing will not estop the 
claimant from proving it up, where it does 
not appear that the estate is in any manner 
damaged or injured by the delay, except 
that during the delay the co-obligors of de
ceased have become bankrupt: Smith v. Mc-
Fadden, 56-482. 

Claims of the fourth class are to be both 
filed and approved within the time limited. 
Mere filing is not sufficient to prevent a 
claim being barred: Noble v. Morrey, 19-509; 
Willcox v. Jackson,/ 51-296} Brownell v. Wil
liams, 54-353. U j f 5 3 4 > » 

A claim of the third class if not barred 
because not approved until after the expira
tion of twelve months from notice of appoint
ment of an administrator; and a delay to 
bring a claim on for hearing will not operate 
as a bar or estoppel to prevent it being 
proved, unless the estate has been prejudiced 
by the delay: Schriver v Holderbaum, 75-33; 
Godes v. Hassen, 81-197. 

Where a claim was filed against an estate 
after the expiration of one year, and such 
claim contained no averments which would 
excuse the failure to file, held that, as it did 
not appear upon the face of the claim that it 
was not filed within the proper time, it was 
not demurrable; but even if it had so ap
peared, and a demurrer could have been 
interposed, that would not affect the juris
diction of the court: McLeary v. Doran, 79-
210. - . . -' ,-

Failure to prove claims of the third class 
during the time in which they are required 
by statute to be filed does not bar them nor 
does failure to give notice of such claim 
within the time within which it is required 
to be filed make it a claim of the fourth 
class, overruling to some extent Ashton v. 
Miks^^&L; Phelps,etc., v. Greenbaum, 87-347*. 
H--The limitation of this section is to be 
applied in the probate court. Therefore, 
where a federal court took jurisdiction of an 
action against the estate on account of un
paid installments of stock, held, that it would 
not take notice of this limitation, but leave 
it to be applied in the probate court when 
the claim, as established, was presented for 
allowance: Wickham v. Hull, 60 Fed., 326. 

Equitable relief against statutory bar: 
The mere'fact of filing the claim within the 

A 

twelve months provided by statute, but a t 
such time that it cannot be reasonably ex
pected that it can be proved within that 
time, will not entitle a party to equitable re- t ^ 
lief against the bar of the statute: Willcox v. 
Jackson, 51-296; Clark v. Tallman, 68-372. 

Where it appeared that a claimant wai 
nonresident of the state, and had no notice 
of the death of intestate, and afterwards filed 
his claim six or eight months too late, it ap
pearing that the debt was just and unpaid, 
and that the estate was still unsettled and 
solvent, held, that the circumstances were 
such as to entitle claimant to relief against 
the statutory bar: McCormack v. Cook, 11-
267. 

Where the claim was filed within such 
time that there was reasonable ground for 
believing that it would be passed upon with
in the time limited, held, that if not proved 
up in time, such circumstance would entitle 
claimant to equitable relief, if the failure 
did not result from any fault of his: Wile v. 
Wright, 32-451. 

Where the attorney for claimant had de
layed filing the claim upon the request of the 
administrator, who promised to secure set
tlement of the same without action, and it 
also appeared that the estate l'emained un
settled, and that there were sufficient assets 
to pay all indebtedness, held, that the circum
stances were such as to entitle the claimant 
to equitable relief: Bruyley v. Boss, 33-505. 

As to whether a party whose claim is 
barred is entitled to equitable relief depends 
upon the peculiar facts of the case: Johnston 
v. Johnston, 36-608. 

The provisions of this section as to equita
ble relief are not intended to deprive the 
parties of a trial by jury as to the allowance 
of a claim; but it is for the court to first de
termine whether the circumstances are such 
as to entitle to equitable relief as against the 
bar of the statute: Lamm v. Sooy, 79-593. 

Where a claim was against the decedent as 
surety, and it appeared that the creditor had 
delayed filing his claim pending the efforts 
to realize the amount thereof out of other se
curities, and presented the same to the ad
ministrator after six months, but within 
twelve months, and filed his petition for the 
allowance of the claim after twelve months, 
but as scon as he learned that the claim had 
not been allowed by the administrator, and 
that the estate still remained open, held, that 
he was entitled to equitable relief as against 
the bar of the statute: Ibid. 

Where plaintiff was a resident of another 
state, and was informed by an attorney of 
that state that two years were allowed for 
proof of claims of the fourth class in Iowa, 
and, relying on such information, failed to 
file her claim until nearly two years after 
notice of administration, held, that the ex
cuse for delay was not sufficient to entitle 
plaintiff to equitable relief: B&af v. Knight, 
77-506. ¿^V 2 2 2t 

Where the claim againsff^he estate de
pended on a pending litigation, of which 
the executor was thoroughly advised, and the 
estate remained solvent and unsettled, held, 
that the circumstances were such as to enti
tle the plaintiff to relief against the bar of 

*T' 

a 
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the statute, no prejudice to the estate having 
resulted from the delay in filing the claim: 
Sankey v. Cook, 82-125; and see Wickham v. 
Hull, 71 N. W., 352. 

Where a claim was properly prepared and 
placed in the hands of attorneys for filing, 
who delayed filing it for the benefit of the es
tate, the fact of the existence of the claim 
being known to the executor, who gave as
surance that it would be paid, and the estate 
remained unsettled, held, that the circum
stances were such as to entitle the claimant 
to equitable relief: Ury v. Bush. 85-698. 

where the claim was filed with the ad
ministrator instead of with the clerk and no 
reply to the letter transmitting the claim 
was sent to the claimant and nothing was 
done by the administrator to induce the 
claimant to remain inactive, held, that there 
was no ground for equitable relief from the 
bar of the statute: Corey v. Gillespie, 62 N. 
W., 837. 

One seeking relief from the bar of the 
statute must show the exercise of proper 
diligence. It is no excuse that he has re
lied on statements of persons not legally 
representing the estate: Schlutler v. Dahl-
ing, 69 N. W., 884. 

"Where a party seeks to have his claim 
established as against the estate and sets 
out grounds for relief against the bar of the 
statute, and the defendant makes a general 
denial, it may be regarded as conceded that 
the claim was not filed within the statutory 
period: Manning v. Stout, 93-233. 

Under the facts of the case, held, that 
there had been nothing in the conduct of 
the executor to entitle the claimant to as
sume that the claim would be paid without 
being filed, and that therefore he was not 
entitled to equitable relief: Ibid. 

_ The controlling consideration in deter
mining whether equitable relief should be 
afforded in case of failure to file a claim 
within the time provided is that the estate 
remains unsettled: Johnston v. Johnston, 36-
608. 

Notwithstanding an estate may be closed, 
a creditor may establish an equitable ground 
to have the matter re-opened and his claim 
allowed. Such right to relief depends upon 
various circumstances, such as absence of 
inexcusable neglect upon plaintiff's part, 
solvency of the estate, etc.; but in a partic
ular case, held, that a showing of equitable 
grounds was not sufficient: HazMt v. Burge, 
22-531. 

"Where a claim was left with attorneys 
more than six months before the expiration 
of the time for filing the same, and failure 
to file resulted from accident or mistake on 
the part of such attorneys, lield, that there 
was a sufficient ground for equitable relief 
from the bar of the statute: Wilcox v. Jack
son, 57-278. 

Where the claim is filed in time to have 
it properly a^tywed within the year, the fact 
that its allowance is postponed beyond the 
year, by a continuance granted to defendant 
to enable defense to be made, will be a 
ground of equitable relief from the bar of 
tha statute: Ingham v. Dudley, 60-16. 

Where the holder of a claim, at the re
quest) of ths administrator and ou promise of 

payment, was induced to delay the filing of 
his claim beyond the proper time, held, that 
he would be relieved from the bar of the 
statute: Burroughs v. McLain, 37-189. 

Where it appeared that a claim against 
the estate was placed in the hands of attor
neys in due time for filing, and that they 
delayed filing upon the request of an attor
ney who had been acting for the adminis
tratrix, upon representation by him that he 
would see the administratrix with a view to 
an adjustment of the matter, and was then 
filed three months before the expiration of 
the limitation, but at such time that the 
term of court, in which it would come up for 
allowance, did not commence until a few 
days after the expiration of the year, held, 
that in view of the fact that the estate re
mained unsettled and was solvent, a suffi
cient excuse was shown for the slight delay, 
and that the court erred in rejecting the 
claim: Petlus v. Farrell, 59-296. 

Under particular facts,7¡eZcZ,that by reason 
of a just expectation on the part of claimant 
that his claim would be paid without being 
filed, he was excused for failing to file the 
same at the first term of court when such 
claim might have been filed, and as after 
filing the claim at the second term of court 
it was impracticable to have it allowed 
within the year he was entitled to equitable 
relief from the bar of the statute: Orcut o. 
Ifanson, 70-604. 

Where ía crédito* agreed to allow an ac
count against his decedent as a payment or 
set-off against certain promissory notes in his 
hands against the owner of said account, and 
the latter, relying on the special agreement, 
did not present said account for probate as 
he otherwise would have done, líela, that the 
facts did not constitute such peculiar cir
cumstances as to entitle the owner of the ac
count to equitable relief from fraud as against 
his failure to file the claim in time: Preston 
v. Day, 19-127. 

A mere promise of an administrator to 
pay a claim is not sufficient to excuse the 
failure of the claimant to file it within the 
time required: Colby v. King, 67-458. 

The fact that the county judge (then 
judge of the probate court) kept no Dooks of 
record in his office in which to file a claim, 
and that a prior administrator had promised 
to pay the claim, and that the estate was still 
unsettled, held not sufficient to entitle the 
claimant to equitable relief: Davis v. Shaw-
han, 34-91. 

Whether the claim was originally legal 
or equitable in its nature should make but 
little difference, if any, in determining what 
peculiar circumstances are sufficient to ex
cuse the delay in filing: Brewster v. Kendrich, 
17-479. 

Grounds of equitable relief which will 
warrant the court in the consideration of a 
claim not filed within a year will not author
ize the advancement of the claim from the 
fourth to third class under the preceding 
section: Kelts v. Lewis, 91-128. 

Equitable relief will not be extended to 
a party who has been negligent in present
ing Ms Claim: Férrall o. Irvine, 12-52: Lucey 
v.L0tig%riuge, 51-629. 

Where a claimant filed his claim, but 
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failed to prosecute it and have it allowed, is a most controlling circumstance under the 
and after eight years commenced action statute: Shomo v. Jiissell, 20-68. 
thereon against the administrator, who in Limitation need, not be pleaded: The 
the meantime had obtained a final discharge, limitation of the time for filing claims against 
held, that plaintiff had been negligent in the estate need not be pleaded to be made 
prosecuting' such claim, and was not entitled available. No denial of a claim is necessary, 
to equitable relief: Phelps v. Thompson, 48- and whenever it appears to the court, by in-
641. spection of the claim or otherwise, that it 

"Where claimant knows that his claim is has not been filed or proved as required, it 
disputed, and allows several terms of court is the duty of the court, independently of 
to pass without filing it, he is not entitled to any pleading on the part of the executor or 
equitable relief as against the bar of the administrator, to reject it: Brownell v. Wil-
statute by the fact that the statement of the Hams, 54-353. \g> 1), f 3 0 
claim is lost: Pearson v. Christman, 93-703. Failure of an administrator to employ an 

A party attempting to show equitable cir- attorney to defend against a claim on the 
cumstances to excuse failure to file his claim ground that it is barred cannot constitute 
within the time required should be held to fraud in itself: Trimble v. Marshall, 66-233. 
very strict proof when he comes in after Counter-claim: A claim against the es-
final settlement and seeks to interfere with tate not filed within the time required may 
payments already made, or subject other still be used as a counter-claim against an 
property to the payment of his debt. The action for an indebtedness due to the estate: 
fact of final settlement, and especially when Ware v. Howley, 68-633. 
made years after the grant of administration, 

SEC. 3350. Payment of claims—classes. After the expiration of the 
time for filing the claims of the third of the above classes, the executors or 
administrators shall proceed to pay off all claims against the estate in the 
order above stated, as fast as the means of so doing come into their hands, 
but no payment can be made to a claimant in any one class xmtil those of a 
previous class are satisfied. [C.73, §§ 2422, 2424; R., §§ 2406, 2408; C'51, 
§§ 1374, 1376.] 

SEC. 3351. Payment of fourth class. Claims of the fourth class may 
be paid off at any time after the expiration of six months, without any 
regard to those claims not filed at the time of such payment. [C'73, § 2423; 
R., §2407; C'51, §1375.] 

SEC. 3352. Demands not due. Demands not yet due may be paid, if 
the holder "will consent to such a rebate of interest as the court thinks reason
able; otherwise, the money to which he would be entitled shall be invested 
until his debt becomes due. [C'73, § 2425; R., § 2409; C'51, § 1377.] 

SEC. 3353. Order of payment—dividends. Within their respective 
classes, debts shall be paid in the order in which they are filed, unless it is 
likely there will not be sufficient means with which to pay the whole of the 
debts of any one class, in which case the court shall from time to time order 
a dividend of the means on hand among all the creditors of that class, and 
the executors or administrators shall pay the several amounts accordingly. 
[C.73, §§ 2426-7; R., §§ 2410-11; C'51, §§ 1378-9.] 

An order for payment pro rata is only that they were entitled to preference, an 
contemplated in the event that there are not order was made without the court's atten-
likely to be means enough to pay all the tion being called to the prior order, di-
debts of any one class: Hart v. Jewett, 11-276. recting payment to be made to such credit-

Where an order was made for the payment ors in preference to others, lield, that a sub-
in general of claims proportionally and the sequent application to the court to correct 
assets of the estate were thus distributed, and make of record by a niwic pro tunc entry 
and subsequently, certain creditors refusing its first order was properly sustained: Jones 
to receive their pro rata share on the ground v. Field, 80-281. 

SEC. 3354. Incumbrances. The executor or administrator may, with 
the approval of the court, use funds belonging to the estate to pay off 
incumbrances upon lands owned by the deceased, or to purchase lands 
claimed or contracted for by him, prior to his death. [C'73, § 2428; R., § 
2412; C'51, § 1380.] ' 

SEC. 3355. Specific legacies. Specific legacies of property may by 
the court be turned over to the legatees at any time upon their giving 
unquestionable security by bond, or upon real estate, as may be ordered by 
the court or judge, to restore the property or refund the amount at which it 
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was appraised, if wanted for the payment of debts. 
2413; 0.'51, § 1381.] 

[0.73, §2429; R., § 

Where testator bequeathed a pecuniary 
legacy to his daughter and devised to his 
son certain real estate and the residue of all 
his estate real and personal, held, that the 
legacy to the daughter was not a charge on 
the real estate specifically devised to the 
son: In re Feet's Estate, 68 N.W., 705. 

The executor who retains the funds in 
his hands unnecessai-ily and for an unrea
sonable length of time, to the prejudice of a 
legatee should be charged with interest 
thei-eon: In re Gloyd's Estate, 93-303. 

A legacy vests in the legatee at the time 
of the death of the testator, but it is not due 
or payable until such time as the executors 
may lawfully pay it. And where a legacy 
was given to a person who was indebted to 
the testator on notes, held, that the notes 
were not to be deemed paid by the legacy at 
the time of the testator's death, but drew 
interest until the 1 agacy could properly have 
been paid: Bowen v. Evans, 70-368., 

The rule with reference to advancements 
(see notes to § 3383) is not applicable to the 
case of a residuary legatee: In re Estate of 
Lyon, 70-375. 

SEC. 3356. In money. Legacies payable in money may be paid on 
like terms, whenever the executors possess the means which can be thus 
used without prejudice to the interest of any claim already filed. [C. 78, § 
2430; R., § 2414; C.'51, § 1382.] 

SEC. 3357. After twelve months. After the expiration of the twelve 
months allowed for filing claims, such legacies may be paid without requir
ing the security provided for in the two preceding sections, if means are 
retained to pay off all the claims proved or pending. [C.73, § 2431; R., § 
2415; C.'51, §1383.] 

SEC. 3358. Order named in will. If the testator has not prescribed 
the order in which legacies are to be paid, and if no security is given as 
above provided, In order to expedite their time of payment, they may be 
paid in the order in which they are given in the will, where the estate is 
sufficient to pay all. [C. 73, § 2432; R., § 2416; C. '51, § 1384.] 

SEC. 3369. Ratable payment. "When not incompatible with the mani
fest intention of the testator, the court may direct all payments of money 
to legatees to be made ratably. [0.73, § 2433; R., § 2417; C. '51, § 1385.] 

SEC. 3360. Estate insufficient. Such must be the mode pursued when 
there is danger that the estate will prove insufficient to pay all the legacies, 
unless security is given to refund as above provided. [C.73, § 2434; R., § 
2418; C'51, §1386.1 

SEC. 3361. Judgment on executor's bond. If the executor or 
administrator fails to make any payment in accordance with the order of the 
court, any person aggrieved thereby may, on ten days' notice to him and his 
sureties, apply to the court for judgment against them on their bond. The 
court shall hear the application in a summary manner, and may render 
judgment against them for the amount of money directed to be paid, and 
costs, and issue executions against them therefor. If any of the obligors 
are not served, the same proceedings in relation to them may be had with 
the same effect as in an action by ordinary proceedings under similar cir
cumstances. [C.73, § 2435; R., §§ 2419-21; C'51, §§ 1387-9.] 

Where it was objected, in an action 
against an executor, that notice of the appli
cation for an order requiring him to pay 
over a distributive share was served on him 
in another state, of which he was a resident, 
held, that in his representative capacity he 
was subject to the jurisdiction of the court 
granting administration, and such court 
having expressly found that he was served 
with due and legal service, it would be at 
least a prima facie presumption that the 
court had jurisdiction: Huey v. Huey, 26-525. 

A nonresident administrator appointed 
by the court is¿ in his representative capac
ity, subject to its jurisdiction, and the serv
ice of notice issued to him in a probate pro-

In such summary proceedings to compel 
payment by an executor in accordance with 
the order of the court, a petition alleging a 
breach of the bond is not necessary: Hart v. 
Jewelt, 17-234. 

I t is no defense that a prior order for a 
pro rata payment of the claim has not been 
made, but the executor will only be liable 
to judgment for such pro rata amount as 
claimant is entitled to: Ibid. 

The sureties cannot set up as a defense in 
snch proceeding that the claim which the 
administrator has failed to pay was allowed 
by him after it was barred by statute, un
less fraud or collusion of the adminis
trator is relied on: Weber v. Noth, 51-375. 
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ceeding relative to the estate may be good, 
although made out of the state: Chicago, B. 
&Q.E. Co. «. Gould, 64-343. 

But if it should appear that process or or
ders cannot be served upon him by reason 
of his absence from the state, or that preju
dicial delay in securing his service is occa
sioned by such nonresidence, the court may 
remove him or require prompt periodical 
appearance in the court at sufficiently brief 
intervals, or in other ways facilitate the 
service of process and orders upon him: 
Ibid. 

In determining the duty of the executor 
as to the payment of legacies, etc., the pro
bate court has jurisdiction to interpret the 
will. The jurisdiction of a court of chan

cery is not exclusive in that respect: Covert 
v. Sebern, 73-564. 

Further, as to payment of claims, see 
notes to ? 3338. 

The tender by the executor of an amount 
claimed by him to be due a person entitled 
to a distributive share will be an admission 
of his liability to that amount, but will not 
be a discharge, and the benefit of such ten
der will be lost by a failure to keep it good, 
or pay the money into court when suit is 
brought. Therefore, held, that where the 
executor without authority to make such ten
der deposited the money in a bank to the 
credit of the heir, and the money was lost by 
the bank's failure, the executor was not dis
charged: liainwater o. Hummell, 79-57L 

CHAPTER 4. 

OF THE DESCENT AND DISTRIBUTION OF THE INTESTATE'S PROPERTY. 

SECTION 3362. Personal property. The personal property of the 
deceased not necessary for the payment of debts, nor otherwise disposed of, 
shall be distributed to the same persons and in the same proportions as 
though it were real estate. [0.73, § 2436; R., § 2422; C. '51, § 1390.] 

The estate of a deceased person may con
sist of both real and personal property, and 
the final distribution of the estate relates to 
the one as well as to the other: Sogers v. 
Gilktt, 56-266. 

Until the estate is settled, the heirs are 
not entitled to any of the personal property 
which belonged to decedent: Van Alcen ». 
Clark, 82-256. 

The interest of the deceased partner in 
realty belonging to the partnership will be 
deemed personalty, so far as is necessary 
for the purpose of settling and closing up the 
business of the partnership: Ibid. 

The right to a distributive share of per
sonal property vests in the persons entitled 
thereto, whether widow or next of kin, in-
stanter, upon the death of the intestate, and 
not from the time of the actual distribution. 
Upon the death of the distributee before dis
tribution is made, his share goes to his legal 
representative or legatee: Moore v. Cordon, 
24-158. 

Under statutes prohibiting an alien from 
inheriting real estate, held, that he might 
nevertheless take a distributive share in per
sonal property: Greenheld v. Morrison, 21-538. 

A contract between the surviving husband 
and the heirs of the wife's estate as to dis
tribution of the assets thereof, construed, 
and held, that any claim of the husband for 
deficiencies in property taken by him in 
lieu of his distributive share should be paid 
pi-o rata with the claims of the heirs: Sloan 
v. Moffatt, 41-271. 

"Where the administrator of an estate re
ported to the court that one of the children 
of decedent was supposed to be dead, giving 
reasons therefor, and subsequently asked 
that the money in his hands, a portion of 
which would have been the share of such 
child if alive, might be ordered to be dis
tributed among the other heirs, and such 

distribution was made and the administra
tor discharged, held, that there was no ad
judication thereby as to the death of such 
child which would preclude his creditors 
from garnishing the heirs to whom such 
distribution was made, for the share to 
which their debtor would have been enti
tled upon proof overcoming the presump
tion of death: Crosley v. Calhoon, 45-557. 

The widow's distributive share of per
sonal property under this section cannot be 
affected by will. (Overruling In re Estate 
of Davis, 36-24): Ward v. Wolf, 56-465; Lin
ton v. Crosby, 61-293; In re Estate of Lyon, 70-
375. And the same doctrine is applicable to 
the husband's interest in the personal prop
erty of his deceased wife: May v. Jones, 87-
188. 

The fact that a widow entitled to a share 
of personal property, notwithstanding the 
will of her husband making other disposi
tion of it, made no claim thereto until the 
executor had paid out a large portion of the 
personal estate in legacies, held not to estop 
her from afterward insisting on her distrib
utive share in opposition to the will: Linton 
v. Crosby, 61-293; Linton v. Crosby, 61-40L 

In case there is no will and decedent 
leaves no children, the wife becomes en
titled to one-half of his personal property 
the same as in case of real estate: Loads v. 
Dodds, 23-306. 

The persons who are entitled to a dis
tributive share of the personal property, and 
their proportions, are governed by the rule 
applicable to real estate, but the character 
of the title or interest is not so governed. 
Therefore, held, under a law which made the 
widow's dower a life estate only, that such 
widow would nevertheless take an absolute 
title to her share of the personal property: 
Moore v. Gordon, 24-158; Hale v. HiinUr, 24-
181. 

\ 
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The widow has only a distributive share 
in the personal property of which the hus
band dies seized. During his lifetime she has 
no inchoate right in such property, and he 
may make such distribution of it in his life
time as he sees fit: ¡Samson v. Samson, 67-
253. 

In a particular case, held, that the action 
of the court in ordering the payment to the 
widow of a sum to apply on the amount to 
which she might be afterward found entitled 
as her share of the personal, estate v. as not 
erroneous in not ordering payment of a 
larger sum or allowing interest on the 
amount paid, the estate being still unsettled: 
Linton v. Crosby, 61-401. 

The amount of advancement is not to be 
added to the personal estate so as to increase 
the avails of the personal estate to be dis
tributed to the widow: In re Will of Miller, 
73-113. 

Further, as to advancements, see I 3383 
and notes. 

The heirs take no title to or ownership 
of the personal property of the estate while 
it is subject to administration, but it descends 
to the administrator on his appointment: 
Stahl v. Brown, 72-720. 

Where the period fixed for granting let-
lers of administration has not expired, no 
action can be maintained by the heirs of 
deceased upon a promissory note, the prop
erty of decedent at the time of his death: 
Hanes v. Harris, 33-516; Buird v. Brooks, 
65^0. 

Where the time within which adminis
tration should have been granted has ex
pired and it appears that the debts of dece-

SEC. 3363. Payment of shares. The distributive shares shall be paid 
over as soon as the executor or administrator can properly do so. [C. 73, § 
2437; R.,§2423; C'51, §1391.] 

SEC. 3364. In kind—proceeds distributed. The property itself shall 
be distributed in kind when that can be satisfactorily and equitably done. 
In other cases, the court may direct the property to be sold, and the pro
ceeds distributed. [0.78, § 2438; R., § 2424; C'51, § 1392.] 

SEC. 3365. Partial distribution. When the circumstances of the 
family require it, the court may, in addition to what is set apart for their 
use, direct a partial distribution of the money or effects on hand, at any time 
after filing the inventory and appraisement, upon the execution of security 
like that required of legatees in like cases. [C. 73, § 2439; R., § 2425; C. '51, 
§ 1393.] 

SEC. 3366. Share of surviving spouse—dower. One-third in value 
of all the legal or equitable estates in real property possessed by the hus
band at any time during the marriage, which have not been sold on execu
tion or other judicial sale, and to which the wife had made no relinquish
ment of her right, shall be set apart as her property in fee simple, if she 
survive him. The same share of the real estate of a deceased wife shall be 
set apart to the surviving husband. All provisions made in this chapter in 
regard to the widow of a deceased husband shall be applicable to the surviv
ing husband of a deceased wife. [C.73, § 2440; R., §§ 2477, 2479; C'51, §§ 
1394, 1421.] 

Dower abolished: While the Code of '73 istics the interest of the wife under the stat-
expressly abolished the estate of dower and ute has the same character as the estate of 
created another estate to take its place, yet dower: Mock v. Watson, 41-241. 

, the use of the word has not been dispensed The widow's interest in the real property 
with, and in some of its essential character- of her deceased husband, designated by the 

dent have been paid, the widow and heirs of 
decedent are owners in fact of his personal 
property and are entitled to maintain action 
in equity against one of the heirs who has 
improperly appropriated such property for 
the purpose of enforcing his trust and com
pelling an accounting: Murphy v. Murphy, 
80-740. 

As any personal property not covered by 
the administration belongs after the dis
charge of the administrator to the heirs, it 
is not necessary to grant additional admin
istration on the discovery of such property 
unless there are debts of the estate to be paid: 
Jordan v. Hunnell, 65 N. W., 302. 

Where the statutory period for the grant
ing of letters of administration has expired 
without the appointment of an administra
tor, and it appeai-s that there are no debts 
against the estate, the title to personal prop
erty vests in the heirs jointly, and in such 
case an action by the heirs upon a promis
sory note belonging to decedent may be 
maintained: Phinny v. Warren, 52-332. 

If, after filing final statements and an or
der discharging the administrator, other as
sets are found to be administered upon and 
other debts to be paid, the court having 
jurisdiction of the estate may order further 
administration; but the discovery of other 
property such as an uncollected claim after 
the final accounting and discharge of the 
administrator will not make it proper to re
open such administration, as any property 
not included in the administration belongs 
to the heirs and such claim may be collected 
by them: Jordan v. Hunnell, 65 N. W., 302. 

/1> 
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statute as a distributive share, is a mate
rially different estate from that derived by 
descent: Bausch v. Moore, 48-611. 

While the Code of '73 abolished the estate 
of dower, and the interest in the lands of the 
deceased husband given by law to the widow 
is designated by other terms the profession 
continues to use the word " dower " to desig
nate such interest and no confusion or mis
understanding arises from such use of the 
word, the profession understanding its mean
ing in accord with the estate prescribed by 
the statute: Daugherty v. Daugherty, 69-677. 

Until the adoption of this section, the 
term dower was legally understood to refer 
to an interest in real estate only, but under 
the peculiar language of an antenuptial 
contract, lield, that provision therein made 
for the wife was in lieu of her distributive 
share of personal as well as her interest in 
real estate: Ditson v. Ditson, 85-276. 

But this provision does not entitle the 
nusband to exempt personal property: See 
notes to I 3312. 

The character and extent of the interest 
of the wife in her husband's real estate is not 
different since the adoption of the Code of 
'73 from what it had been under prior stat
utes. The addition in that Code of the pro
vision that " the estates of dower and cour
tesy are hereby abolished " did not create a 
new estate nor do away with the rights of 
the husband or wife in the real estate of the 
other as then existing: Purcell v. Lang, 66 
N. W., 887. 

The provisions of this section that the 
husband shall have the same interest in the 
property of his deceased wife as the wife has 
in the property of her deceased husband is 
applicable to the other sections of this chap
ter and entitles the husband to the sanie in
terest in the personalty of the deceased wife 
as the wife would have in that of her hus
band under § 3362: May v. Jones, 87-188. 

Inchoate r ight; -what law governs: The 
interest of the wife in the lands of her hus
band, so long as it is inchoate only, may be 
enlarged, abridged or entirely taken away 
by the legislature. The extent of her inter
est is measured by the law in force at the 
time of her husband's death: Lucas v. Saw
yer, 17-517; Moore v. Kent, 37-20; Parker v. 
Small, 55-732; Foley v. Katie, 53-64; Cunning
ham v. Wilde, 56-369. 

But her interest in lands previously alien
ated by her husband, to which she has not 
relinquished her right of dower, cannot be 
increased by legislation subsequent to such 
alienation: Moore v. Kent, 37-20; Davis v. 
üFerráll, ± G. Gr., 168; Young v. Wolcott, 1-
174; Craven v. Winter, 38-471; Piercev.O'Brien, 
29 Fed., 402. 

In such cases the widow is entitled to re
cover in accordance with the law at the time 
of alienation by the husband notwithstand
ing a change of the law after alienation and 
prior to the husband's death: Purcell v. Lang, 
66 N. W., 887. 

Under the act of 1862, which repealed the 
provisions of the statute by which dower was 
a life estate and changed it to a fee-simple, 
held, that the dower right existing in favor 
of the wife in property conveyed before the 

repeal of the prior statute was preserved: 
Moore v. Kent, 37-20. 

That act did not take away the estate of 
dower theretofore existing, but simply en
larged it: Ibid.; Kendall v. Kendall, 42-464. 

That statute did not change the common-
law rule previously in force, that until dower 
right is assigned it is not subject to execu
tion or attachment in an action at law. 
Whether this rule is changed by later stat
utory provisions, qucere: Bausch v. Moore, 48-
611. 

Where property of the husband to whioh 
the wife had not i-elinquished the r ight of 
dower was sold at judicial sale, while the 
statute did not bar her dower in property 
sold at judicial sale, and the husband died 
after a change of the statute, by which the 
dower in such property was barred, lield, tha t 
the widow could not claim dower in the 
property so sold: Sturdevant v. Ñoñis, 30-65. 

When vested: Upon the death of the hus
band the interest of the wife becomes vested 
and cannot bo affected by subsequent leg
islation: Burle v. Barron, 8-132. 

Not subject to decedent's debts: The 
widow's dower r ight attaches upon the con
currence of seizin of the husband and cov
erture of the wife, and is not subject to the 
debts of the husband as is the interest of an 
heir: Mock v. Watson, 41-241; Kendallv. Ken
dall, 42-464. 

The one-half interest which the wife may 
take under g 3659, in the absence of issue, in
cludes the one-third interest here provided 
for, and that in excess of one-third is subject 
to debts of the husband: See notes to that 
section. 

Priority of lien or mortgage for purchase 
money: The widow cannot claim dower in 
property to which her husband acquired an 
equitable title by a contract to convey as 
against the vendor's claim for the purchase 
money: Barnes v. Gay, 7-26. 

The widow's dower right is subject to a 
mortgage for purchase money, although she 
did not join therein to release her dower: 
Tilomas v. Hanson, 44-651. 

As to other liens, see notes to § 3369. 
In what property dowable: The widow 

has no interest in a pre-emption right: Bow
ers v. Keesecker, 14-301; Langworthy v. Heeb, 
46-64. 

Where the husband acquired title to pub
lic lands in trust for another, held, that his 
widow was not entitled to dower therein; 
Langworthy v. Heeb, 46-64. 

The widow of one holding property in 
trust has no r ight to dower therein. So held 
where a person received and held a patent 
from the government for land, which he had 
previously conveyed, and to which he thus 
held the legal title by arrangement merely 
as trustee: McDaniel v. Large, 55-312. 

A widow is endowable of lands to which 
the husband has an equitable estate: McBey-
nolds v. Anderson, 69-208. 

The right of redemption in an equitable 
estate is real property subject to dower: Dex
ter v. Hayes, 88-493. 

Where a guardian of minor heirs without 
authority invested the money of his wards 
in feal property, causing title to the same to 

I 3 0 *A-\<nr% / 3 ^ f 
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be taken in the name of his son as trustee, 
held, that having no power to thus invest the 
trust funds, the ownership thereof did not 
vest in his wards, and that he therefore had 
an equitable interest in such property to 
which the dower right of his wife would at
tach: Ibid. 

In such case, held, that under the particu
lar facts the purchaser from the trustee took 
his title with notice of the equitable interest 
of the guardian, and therefore subject to the 
dower rights of the wife: Ibid. 

The widow of a member of a partner
ship formed to deal in real property, the 
Erevision being that the property shall be 

ought and sold in the name of a trustee, 
does not have dower interest in land thus 
purchased and conveyed: Mallory v. Russell, 
71-63. 

Where land was conveyed to a partner
ship in the individual names of the partners, 
with the intention that it should be partner
ship property, held, that upon the death of 
one of the partners, i t appearing that the 
partnership was insolvent, the widow of such 
partner acquired no dower interest in such 
property: Paige v. Paige, 71-318. 

Where the husband had entered into a 
contract for the purchase of land for his own 
benefit and paid the purchase price, but 
caused the title to be conveyed to his son, 
Jield, that the dower interest of his wife in 
such land was not thereby defeated, and that 
i t was immaterial that the husband took pos
session under parol contract, he having made 
valuable improvements on the property and 
continued in possession up to the time of hia 
death: Everett v. Everett, 71-221. 

An unassigned dower r ight may be en
cumbered by the widow and an encumbrance 
by her of a portion of the property in which 
she has an unassigned dower r ight will be 
valid as an encumbrance of her interest 
therein: Merrv. Hen; 90-538. 

In an action to correct a mistake in a 
deed, by which land, not intended to be con
veyed thereby, is covered, it is not necessary 
to make the wife of the defendant a party. 
She has no dower r ight in such premises: 
Stevenson v. Polk, 71-278. 

Although the provisions of this section 
apply_ only to property of which the husband 
is seized during coverture yet under the 
provisions of g 3381 the widow has the addi
tional r ight to one-third of property which 
would have gone to her husband on the 
death of his son by a former marriage in 
case he had survived such son; that is, she 
or her heirs or devisees are entitled to one-
sixth of the property of a stepson who leaves 
no widow or child surviving him: In re Par
ker's Estate, 66 N. W., 908. And see notes to 
2 3381. 

Release of dower b y conveyance: A 
joint deed of husband and wife will operate 
as a release of the wife's dower interest, al
though it contain no express relinquishment 
thereof: Edwards v. Sullivan, 20-502; Jones 
v. Des Moines, 43-209. 

Under former statutory provisions, held, 
that a conveyance not expressly releasing 
dower and not acknowledged by the wife, 
would not bar her dower right: West/all v. 
Lee, 7-12. 

The execution of a deed by one holding a 
power of attorney from the husband and 
wife, in the name of the husband alone, will 
not pass the wife's dower, nor will any 
amount of intention aid the defective exe
cution of the power: Wilkinson v. Getty, 13-
157. 

An instrument relinquishing dower may 
be valid without being acknowledged or re
corded: Lake v. Gray, 30^415. 

In an action to foreclose a mortgage on 
real property for part of the purchase price, 
where it appeared that the plaintiff (vendor) 
had agreed to obtain a conveyance to de
fendant (vendee) from his wife of her dower 
interest in the land, and had failed to do so, 
held, that plaintiff was not entitled to relief: 
Blasser v. Moats, 81-460. 

A wife who has joined in a bond for a 
deed cannot complain that such instrument 
was without her knowledge intended only as 
security for a debt: Steele v. Sioux Valley 
Bank, 79-339. 

A wife accepting money as consideration 
for a valid promise not to assert her dower 
right as against property conveyed by her 
husband, In the conveyance of which she 
does not join to relinquish her dower, is 
estopped thereby from afterwards setting up 
any dower interest in such land, and the 
estoppel also operates as against her heii-s: 
Bunlap v. Thomas, 69-358. 

I t seems that the wife may, at the time 
of conveyance of property by the husband, 
make a separate contract for the sale of her 
inchoate right of dower therein: Ibid. 

Purchaser without notice: I t is no de
fense in an action for dower that defendant 
is a purchaser in good faith without notice: 
Cruize v. Billmire 69-397. 

Nor will the fact that the parties have 
lived separately and apart from each other 
for a long time create an estoppel as against 
the claim of the wife for dower: Ibid. 

Where a purchaser of land held under 
patent from the school fund had no knowl
edge of the fact that such patent was issued 
in pursuance of a contract of purchase by 
another person than the patentee, nor that 
anyone was entitled to a dower interest in 
the land, held, that the dower right of the 
wife of a person who took a contract for the 
purchase, and assigned the same without 
the wife's joining to release her dower, could 
not be asserted as against such innocent 

Eurchaser. While, if the purchaser had 
ad knowledge, actual or constructive, of 

the interest of the first purchaser from the 
school fund, he might have been put on in
quiry as to the dower interest of the wife of 
such purchaser, if any he had, it cannot be 
considered that he would be put on inquiry 
in regard to the possible dower right of 
gome wife of whose husband he had no 
knowledge, actual or constructive: Bobinson 
v. Hague, 63-273. 

Where a man against whom a decree of 
divorce had previously been rendered at the 
suit of a woman claiming to be his wife, 
made an exchange of land with another who 
knew the fact of such divorce and believed 
that the party against whom it was rendered 
was therefore unmarried, and the transac
tion of exchange was effected through a son 
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by a former marriage of the party against 
whom the divorce was rendered, such son 
and agent remaining silent as to the fact 
tha t 'h is mother was yet living, held, that 
such son was estopped from claiming, against 
the party with whom the exchange of prop
erty was made, that his mother was living 
in another state at the time that such ex
change was made, and that she survived his 
father and became entitled to a dower inter
est in such property, which descended to 
him as her surviving heir: Williams v. Wells, 
62-740. 

Conveyance in trust: Where a husband 
had conveyed property in trust for the ben
efit of his wife, and upon her death to her 
heirs, subject to a life estate in himself, held, 
that he was entitled upon her death to one-
third in fee in addition to his life estate: 
Conrad v. Starr, 50-470. 

Limitations: The husband's right to 
dower, to which he has made no relinquish
ment, cannot be barred as against the pur
chaser from the wife by the statute of lim
itations during the lifetime of the wife: 
Hurleman v. Mazleit, 65-256. 

As to limitation of actions to recover 
dower, see notes to \ 3369. 

Relinquishment by wife to husband: 
Under the statutory provision (§ 3154), that 
neither husband nor wife has any interest ia 
the property of the other which can be the 
subject of contract between them, held, that 
a release of dower by the wife in a contract 
with her husband with reference to a separa
tion was not valid: Linton v. Crosby, 54-478. 

But in the absence of such statutory pro
vision it was held that a relinquishment of 
dower in an agreement to separate would be 
binding: Robertson v. Robertson, 25-350. 

The wife's interest in the real property 
belonging to the husband cannot by contract 
between them be extinguished so that the 
wife cannot after her husband's death assert 
her dower right in property conveyed by the 
husband: Shane v. McNeil, 76^459. 

But aside from any agreement to separate, 
the contingent right of dower could not be
come the subject of valid grant or convey
ance between husband and wife: McKee v. 
Reynolds, 26-578. And see notes to ? 3154. 

Relinquishment b e f o r e m a r r i a g e : 
Where, previously to their marriage a hus
band and wife had executed a written con
tract by which they waived all right in each 
other's real estate, held, that on the death of 
the husband the wife could not claim dower: 
Jacobs t». Jacobs, 42-600. 

In a particular case, held, that the provis
ions of an antenuptial contract relinquishing 
dower were applicable over the wife's pros
pective interest in real estate: Pitkins v. 
Feet, 87-268. 

Conveyance in lieu of dower: The con
veyance of property to a wife by her husband, 
held not to have been made in lieu of dower 
so as to deprive her of her dower right. 
Trowbridge v. Sypher, 55-352. 

Divorce bars dower: A wife who obtains 
a divorce from her husband thereupon loses 
all claim to a share in his property should 
she survive him: Marvin v. Marvin, 59-699; 
Boyks v. Latham, 61-174, 

The divorced wife of the owner of real 
estate has no interest therein such as to 
make it necessary for her to join in a con
veyance: Winch v. Bolton, 63 N.W., 330. 

A wife cannot be allowed dower where a 
decree of divorce obtained before the death 
of the husband remains in force: McCraney 
v. McCraney, 5-232, 252. 

If the sentence of divorce is void for fraud 
or duress it should be declared void in toto. 
But until such relief is granted, not only as 
to the portion determining the property 
rights but as to the entire decree, dower 
cannot be allowed: Ibid. 

A legislative divorce as well as one 
granted by a court will defeat the widow's 
dower right: Levins v. Sleator, 2 G. Gr., 604. 

The mere fact that one party to the mar
riage has remarried under such circum
stances as to render him guilty of a crime 
unless a divorce has been had will not, as to 
the other party claiming dower and not 
shown to have been cognizant of such acts, 
raise a presumption of divorce: Ellis v. Ellis, 
68-720. 

In the absence of record evidence of a di
vorce it will not be presumed from the mere 
fact of long separation of the husband and 
wife so as to defeat the wife's right to dower: 
Cruize v. Billmire, 69-397. 

In an action for dower, where the mar
riage of the parties is not denied, the bur
den of proof to establish a divorce as termi
nating the dower right is upon the party 
denying such right: In re Estate of Edwards, 
68-431. 

Adultery: The statute of Westminster 
2,13 Edward I, ch. 34, which makes an adul
terous elopement a bar to dower, never hav
ing been adopted in Iowa, is not a part of the 
law of the state. Its provisions are incon
sistent with the legislation of the state on 
the subject of dower, and the mode in which 
such right may be barred or relinquished, 
and also with the statutory provisions in re
spect to divorce on the ground of adultery: 
Smith v. Woodward, 4 Dillon, 584 

Foreclosure as a bars If a mortgage 
against the husband in which the wife did 
not join is not foreclosed before the death of 
the husband, the foreclosure thereof will 
not bar dower unless her dower right is put 
in issue therein, even though the wife is 
made party to the foreclosure: Mooney v. 
Maas, 22-380. 

But a foreclosure after the husband's 
death of a mortgage in which the wife has 
joined with the husband will bar her dower: 
Ibid.', Mead v. Mead, 39-28. 

And a sale of the property by her hus
band's administrator in pursuance of proper 
proceedings to which she is a party, for the 
purpose of paying a mortgage thereon in 
which she joined, will equally defeat her 
dower right: Mead v. Mead, 39-28. 

Where in a foreclosure of a mortgage i t 
appeared that a widow of the deceased un
der her dower right was entitled to one-half 
of the tract covered by the mortgage, held, 
that the dower right being established, one-
third of the proceeds of the portion subject 
to the dower right should be set aside, but 
that judgment should not be rendered 
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against the plaintiff therefor: G Un tan c. 
Sheets, 78-499. 

Sale by administrator: A widow who is 
notified and made a proper party to proceed
ings by an administrator to sell real prop
erty of her deceased husband for payment 
of his debts, and docs not set up dower right 
in the land in such proceeding, cannot 
afterwards claim any dower interest therein: 
Garvin v. Matcher. 39-680; Olmstead v. Blair, 
45-42. 

Judgment against husband: Where the 
wife's interest in property has once attached, 
and the question is as to whether it has been 
divested or otherwise affected, a party seek
ing affirmative relief on the theory that ifc 
has, should make her a party to the ac
tion brought to determine such question. 
But where a verdict or decree against the 
husband shows that he never had any inter
est in which the wife could have dower or a 
distributive share, the wife is bound thereby, 
although not made a party: Lea v. Woods, 
67-304. 

The fact that the husband has held the 
legal title to the property is only prima facie 
evidence that he had an interest in which 
his wife is dowable, and the wife may be 
bound by an adjudication against him to 
which he is not a party, determining that 
he never had such interest: Ibid. 

Judicial sale: Prior to the enactment of 
Code of '51 there had not been, either in the 
state or territory of Iowa, any limitation of 
the common-law rule as to the wife's dower 
interest in the real property of her husband, 
and up to that time the dower right of a wife 
could not be extinguished by a sale under 
execution against the husband: Pente v. 
Hixon, 8-402. 

Under the present provisions, held, that 
where the husband purchased property sub
ject to a mortgage which he agreed to pay, 
and which the property was during his life
time sold to satisfy, his widow's dower right 
was barred: Kcmerer v. Bournes, 53-172. 

Where two tracts of land belonged to an 

estate, one of thirty-four acres and one of 
two hundred acres which included the home
stead, and the court ordered that both tracts 
be sold, and the entire proceeds of the smaller 
tract and so much of the proceeds of the 
larger tract as might be necessary to satisfy 
the indebtedness of the decedent be applied 
to that purpose, and one-third of the balance 
remaining- be applied upon the widow's claim 
for dower, held, that the decree was not erro
neous because it did not limit the widow's 
interest to her homestead right in forty 
acres: In iv Estate of Bawlings, 81-701. 

A referee's sale in partition proceedings 
is a judicial sale by which a wife's right to 
dower may be extinguished, although she is 
not a party to the partition suifr Williams v. 
Westcott, 77-332. i f ¿ L * * J XT 

Under the provisions of Code of '51, au
thorizing a short foreclosure of mortgages 
by notice and sale, held, that such a proceed
ing was a judicial sale in such sense as to 
bar the widow's dower right: Slurdevant v. 
Norris, 30-65. 

A sale of real property by an assignee 
under an assignment for benefit of creditors 
is a judicial sale within such statutory pre
vision, and bars any contingent right of 
dower in the property: Stidger v. Evans, 
64-91. 

A sale by an assignee in bankruptcy is a 
judicial sale in such sense as to defeat the 
widow's dower right under the same statu- j ^ -
tory provision: Taylor v. Hiyhberger, 65-134. 

A purchaser at execution sale under a 
judgment against the husband takes the 
prooerty discharged of any inchoate interest 
of the wife: Baxter v. Hecht, 67 N. W., 407. 

As to assignment of the dower interest 
and actions to protect or recover the same, 
see notes to \ 3369. 

A divorce procured for the fault of the 
wife deprives her of any interest in the prop
erty of her husband: \ 3181 and note. 

Where the widow's interest and the pro
visions of a will are inconsistent the widow 
may elect: \ 3376 and note. 

SEC. 3367. Homestead. The distributive share of the survivor shall 
be set off so as to include the ordinary dwelling-house givon by law to the 
homestead, or so much thereof as will be equal to the share allotted to her 
by the last section, unless she prefers a different arrangement; but no such 
arrangement shall be permitted unless there be sufficient property remain 
ing to pay the debts of the decedents. [C.73, § 2441; R., § 2426; C'51, 
§ 1395.] 

Where the widow takes her third in fee 
out of the homestead, her share still has the 
homestead character, and a judgment exist
ing against her will not become a lien 
thereon: Briggs v. Briggs, 45-318; Nye v. 
Walliker, 46-306; Knox v. tlanlon, 48-252. 

When a widow elects to take her distrib
utive share and has it so set off as to in
clude the homestead, she has the right to 
have the portion of the property not in
cluded in the homestead first exhausted in 
the payment of a mortgage lien upon the 
Whole premises: Wilson v. Hardest;/, 48-515. 

The guardian of an insane wife cannot 
make an emotion for her to have her share 
set apart from other property than the 
homestead: Batdiff v, Davis, 64-467. 

Where, in order to set off a widow's dower 
interest, it is necessary to sell the premises, 
the creditors cannot require that the widow's 
share of the proceeds be taken entirely from 
or include the proceeds of the homestead for 
the purpose of asserting their claims as 
against the proceeds of other property in the 
hands of the heirs, and avoiding the exemp
tion of the proceeds of the homestead in the 
hands of the heirs under \ 2985. In such 
case the share of the widow is to be taken 
from the whole: Kite v. Kite, 79-491. 

The surviving husband or wife may elect 
to take a distributive share of the real estate 
of the deceased spouse which shall not in
clude the homestead which was owned by 
the decedent and the share thus taken aa 
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well as the homestead in the hands of the And as bearing upon this section, see 
heirs will be exempt from the claims of cred- notes to <j 2985. 
itors:' In re Coulson's Estate, 64 N. W., 755. 

SEC. 3368. Survivor a nonresident. As against a purchaser from 
a nonresident alien, the survivor shall not be entitled to a distributive 
share in the estate of the deceased, if at the time of the purchase such sur
vivor was also a nonresident alien. [C. 73, § 2442.] 

The term "nonresident al ien" as used claims for dower or distributive share there
in this section means an alien not residing in: In re Estate of Gill, 79-296. 
in the state and not one who is a nonresi- Mortgagees of nonresident aliens are pur-
dent of the United States, and the purpose chasers within the meaning of this section, 
of the statute is to encourage the purchase and are entitled to priority over a claim for 
of lands from nonresident owners and to dower: Ibid. 
protect purchasers of real estate against 

SEC. 3369. Setting off survivor's shares The survivor's share may 
be set off by the mutual consent of all parties in interest, or by referees 
appointed by the court or the judge thereof, the application therefor to be 
made in writing, after twenty days from the death of the intestate and 
within ten years, which application must describe the land in which the 
share is claimed, and pray the appointment of referees to set it off. [C. 73, 
§§ 2443-4; R., §§ 2427-8; C. '51, §§ 1396-7.] 

Assignment of dower: Where the wid- The widow's share in real property is 
ow's interest exists in sevei-al tracts her subject to a pro rata liability for mortgages, 
share may be assigned in a body. She can- in which she joined, upon the whole of the 
not be compelled to take one-third of each property. In case of a homestead her share 
tract: Montgomery v. Horn, 46-285; Jones v. therein should only be subjected to a pro 
Jones, 47-337. rata liability for the mortgages upon it alone: 

The court cannot compel the widow to Conger v. Cook, 57-49. 
accept dower in one of several tracts con- The widow is under no obligation to pay 
veyed by her husband, in which conveyance any part of the taxes upon property in which 
she did not join: O'Fcrrall v. Simplot, 4-381. she has a dower interest, before assignment, 
x Proceedings in admeasurement of dower, and therefore, in an action to recover dower 
and to compel the widow to elect whether from the grantee of her husband, her inter-
she will hold the homestead or accept a dis- est should not be held subject to the refund-
tributive share, should not be brought until ing of any taxes paid by such grantor, at 
the estate is so far settled as to determine least before demand made for assignment of 
how much, if any, of the real property must dower: Fetch v. Finch, 52-563. 
be sold for the payment of debts: Tilomas v. Action in equity: Courts of equity will 
Thomas, 73-657. exercise a general concurrent jurisdiction 

The finding or judgment of one referee is with courts of law in the assignment of dow-
not sufficient: Jones v. Jones, 47-337. er, and the widow is not limited to the 

Apportionment of liens: The widow's method pi-ovided by statute for admeasure-
share in property other than the homestead ment: Starry v. Starry, 21-254; Phares v. Wal-
should bear its proportion of mortgage in- ters, 6-106. 
debtedness to which she has assented by Proceedings for admeasurement of dower 
joining in the execution of the moi'tgage, under this section are not exclusive, but 

? and she can only claim, in such case, her it may be assigned and set off in a proceed-
distributive share of the proceeds of the ing in chancery, as, for instance, in an ac-
property after the mortgage indebtedness tion for partition: Thomas v. Thomas, 73-657. 
has been satisfied therefrom: Trowbridge v. Limitation: The statute of limitation does 
Sypher, 55-352; McOlothlen v. Hite, 55-392; not apply to an action in equity, or for the 
Cotlrell v. Smith, 63-181. recovery of real property, to recover a dower 

Likewise the widow's dower interest, interest. The statute does not commence 
when it is not taken out of the homestead, is to run until the heir or his assignee denies 
subject to a pro rata proportion of the taxes the right to dower: Starry v. Starry, 21-254; 
upon the whole property: Ibid. Bice v. Kelson, 27-148; Fetch v. Finch, 52-563; 

Where the portion set off to the widow Berry v. Fuhrman, 30-462. 
for dower includes the homestead, such The statutory limitation as to proceed-
homestead is not to be subjected to the pay- ings for the admeasurement of dower ap-
ment of a mortgage covering it, together plies only to proceedings in the probate 
with other property,though the widow joined court and not to an action to recover dower: 

? in such mortgage, until such other property Sully v. Nebergall, 30-339. 
is exhausted: Wilson v. Hardesty, 48-515; Jfc- The statute of limitations does not run 
Olothlen v. Hite, 55-392; Wells v. Wells, 57-410. against an unrelinquished right of dower 

Where mechanic's liens and taxes on de- before it becomes vested by the death of the 
cedent's real property have been paid with husband or wife: Hurleman v. Hazlett, 55-
money provided from the personal estate, 256. 
such liens and taxes should not be deducted TTnassigned dower cannot be interposed 
from the widow's share of the real estate: as a defense to an action by the heirs for the 
Conger v. Cook, 57-49; Linton v. Crosby, 61-293. possession of property. Recovery of pos-
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session by the heirs, however, will not de
feat the widow's claim for dower: Cavender 
v. Smith, 8-360. 

Damages; rents and profits: No action 
for damages by a widow claiming dower can 
be maintained against a person in posses
sion of property, receiving the rents and 
profits, when such dower has not been as
signed or demand therefor made: Huston v. 
Seeky, 27-183. 

The widow has no right to sue in respect 
to the rents before dower assigned: Laverty 
v. Woodward, 16-1. 

Recovery of dower interest by heirs: If 
a widow, entitled to dower, fails to have her 
interest defined and set apart in her life-

much less than its value, a fraudulent intent 
on the part of such son being shown, held, 
that the title of the son under the sheriff's 
deed, so far as the property exceeded the 
amount paid at the sheriff's sale, should be 
subject to plaintiff's contingent right of 
dower: Ibid. 

"Where the wife voluntarily unites in the 
conveyance of real property, and the pro
ceeds are invested by the husband in other 
property, the title of which is taken in the 
name of a third person, the wife has no 
cause of action for the protection of her 
dower right: Beck v. Beck, 64-165. 

Action to recover dower right: The 
widow may, as against the grantee of the 

time, her heirs mayj^ecover the sajpte afterjhusband, recover her dower in land in which 
" % 7 à ' s h e has not relinquished dower, after she her death: Potter v. Worley, 57-66, 

S ights of creditor: The creditor of a 
widow cannot maintain an action in equity 
to have her share in specific land of dece
dent set apart to enforce his claim against 
such share: Getcliell v. McGfuire, 70-71. 

Setting off dower; growing crops: Where 
property is set off to the widow as dower, 
growing crops thereon pass with the land 
set off and do not become the property of 
the executor: Balston v. Balston, 3 G. Gr., 
533. 

Assignment of inchoate r ight: The in
choate right of dower is not subject to grant 
or to assignment: Craven v. Winter, 38-471. 

The inchoate right of dower does not 
pass by an assignment in bankruptcy, and a 
purchaser thereof from the assignee ac
quires no rights upon the dower interest be
coming vested: Lucas v. Bennett, 42-703. 

S igh t of way: The widow cannot, before 
her dower is assigned, maintain an action 
against a railway company for the value of 
her one-third interest in property conveyed 
by the husband for right of way. Whether 
the widow can claim any interest in the 
right of way so conveyed, quaere: Tuttle v. 
Burlinaton à M. B. B. Co., 49-134. 

Action to protect inchoate r ight: Al
though during the lifetime of the husband 
the dower right is inchoate and contingent, 
yet it possesses the elements of property, 
and may be protected from fraudulent alien
ation through the connivance of the hus
band: Buzick v. Buzick, 44-259. 

Therefore, where the husband of plaintiff 
allowed a son by a former marriage to ac
quire a sheriff's deed upon property for 

has made demand thereof, and may recover 
rents and profits for the time subsequent to 
making demand, and within six years prior 
to the bringing of suit: 0*Ferrait v. Simplot, 
4-381. 

The dower right is such an interest that 
it may be recovered in a real action: Bice v. 
Nelson, 27-148; Huston v. Seeley, 27-183, 197. 

Increase of value; improvements: In an 
action by a widow against a grantee of her 
husband, under a conveyance in which she 
did not join to release her dower, to recover 
her dower interest in the property so con
veyed, she can only recover her interest in 
the property without the improvements put 
thereon by the grantee; and where the 
grantee had increased the value of the prop
erty by securing the location of a rauway 
depot thereon at considerable expense, held, 
that such expense was in the nature of im
provements, and should be taken into the 
estimate in favor of the grantee to the extent 
to which it increased the value of the prop
erty, not exceeding the amount actually ex
pended. (Decided under statutes prior to 
the Code of '73): Fetch v. Finch, 52-563. 

There is nothing in the present statute 
indicating an intention to change the equi
table rule announced in the case last above 
cited. When an alienation is made by the 
husband without the wife joining therein, 
her right is to one-third of the property as 
owned and possessed by the husband, and not 
a right to one-third, also, in the improve
ments put thereon by the labor and money of 
one in whose property she has no right: 
Pierce v. O'Brien, 29 Fed., 402. 

SEC. 8370. Referees—notice. The court or judge shall fix the time 
for making the appointment of the referees, and direct such notice thereof 
and of the application to be given to all parties interested therein as it 
thinks proper. [C. 73, § 2445; R., § 2429; C. '51, § 1398.] 

be held void in a collateral proceeding. An 
error of the court as to the sufficiency of 
notice can only be attacked on appeal: Snav> 
han ». Loffer, 24-217. 

The referees may employ a surveyor, 

Where it appears that there was a no
tice, though it was defective or the service 
thereof imperfect, if the court determined 
in favor of its sufficiency, which fact is 
shown by the record, the judgment will not 

SEC. 3371. Shares marked off. 
if necessary, and must cause the shares to be marked off by metes and 
bounds, and make report of their proceedings to the court as early as 
practicable. [C. '73, § 2446; R., § 2430; C. '51, § 1399.] 

SEC. 3372. Report. The court or judge may require a report by such 
a time as it thinks reasonable, and if the referees fail to obey this or any 
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other of its orders, it may discharge them and appoint others in their stead, 
and impose upon them the payment of all costs previously made, unless 
they show good cause against it. [C. '73, § 2447; E., § 2431; C. '51, § 1400.] 

SEC. 3373. Confirmation—new reference. The court may confirm 
the report, or set it aside and refer the matter to the same or other referees, 
at its discretion, which confirmation, after the lapse of thirty days, unless 
appealed from, shall be binding and conclusive, and the survivor may bring 
an action to obtain possession of the land set apart. [C. '73, §§ 2448-9; R., §§ 
2432-3; C. '51, §§ 1401-2.] 

Dower should be set off in specific por- terest with a view to its being paid out of 
tions of real property. I t is not proper to the assets of the estate: Corriel v. Bronson, 
determine simply the value of the dower in- 6-471. 

SEC. 3374. Right contested. Nothing in the last section shall prevent 
any person interested from controverting the right of the survivor to the 
shares thus set apart, before confirmation of the report of the referees. 
[C'73, § 2450; R., § 2434; C. '51, § 1403.] 

SEC. 3376. Sale—division of proceeds—homestead. If the referees 
report that the property or any part of it cannot be readily divided, the court 
may order the whole sold and one-third of the proceeds paid over to the sur
vivor, but no sale shall be made if any one interested gives security to the 
satisfaction of the court, conditioned to pay the survivor the appraised value 
of the share, with eight per cent, interest on the same, within such reason
able time as it may fix, not exceeding one year. If no such arrangement is 
made, such survivor may keep the property by giving like security to pay 
the claims of all others interested upon like terms. With any money thus 
obtained, the survivor may procure a homestead, which shall be exempt 
from liability for all debts from which the former homestead would have 
been exempt, and such sale shall not be ordered so long as those in interest 
shall express a contrary desire and agree upon some mode of sharing and 
dividing the rents, profits or use thereof, or shall consent that the court 
divide it by rent, profits or use. [C. '73, § 2451; R., § 2478; C. '51, §§ 1404-6.] 

SEC. 3376. Share not affected by will—election. The survivor's 
share cannot be affected by any will of the spouse, unless consent thereto 
is given within six months after a copy thereof has been served upon the 
survivor by the other parties interested in the estate, and notice that such 
survivor is required to elect whether consent thereto will be given, which 
consent, when given, shall be in open court, op. by a writing filed therein, 
which shall be entered on the proper records thereof; but if at the expiration 
of six months no such election has been made, it shall be conclusively pre
sumed that such survivor consents to the provisions of the will and elects 
to take thereunder. [C. '73, § 2452; R., § 2435; C. '51, § 1407.] 

Effect of -will: This section applies as that fact of record within six months after 
well to a will executed before marriage as notice of the provisions of the will, does not 
to one executed after that time: Ward v. defeat the party's rights: Houston v. Lane, 
Wolf, 56-465. 62-291. 

That it applies also to the provisions of a The fact that the widow, without ob-
will with reference to personal property, iection, allows the executor to pay out upon 
see notes to \ 3362. legacies such amounts as not to leave enough 

The widow's consent must be made of remaining in his hands to pay her distribu-
record within the six months. She will not tive share of the personal property, will not 
be bound or estopped by a writing not so estop her from claiming such distributive 
made of record: Baldozier v. Haynes, 57-683. share against the provisions of the will 

The heirs have no right to rely upon such which she has accepted: Linton v. Crosby, 
an agreement: Ibid. 61-401. 

It is not proper for the court, upon proof This section applies equally to the hus-
that the surviving husband or wife had band's right under the will of the wife as to 
knowledge of the will from the first, and the wife's right under the will of her hus-
that it was in accordance with the wish of band: Shields v. Keys, 24-298; May v. Jones, 
such survivor, to enter an order, making of 87-188; Everett v. Croskrey, 92-333. 
record the fact of consent, more than six Where after notice of the provisions of 
months after the death of the party whose the will are served, the surviving husband 
consent is thus established, to take under does not make known his consent thereto, 
the will. Consent alone, without entry of within the six months allowed, he is pre-

77 
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sumed to have elected to take his distribu
tive share: Everett v. Croskrey, 92-333. 

Under previous statutory provisions 
which required objection by the surviving 
husband or wife to prevent the dower inter
est being barred by other provisions made 
in the will, held, that as the will passed the 
title of the property devised to the devisee, 
subject to be divested by the objection cf the 
husband or wife, if such party did not object, 
he acquired no interest to which the lien of 
a judgment creditor could attach, and the 
creditor could not in equity control the 
election of the surviving husband or wife 
with reference to abiding by or objecting to 
the will: Shields v. Keys, 24-298. 

Under such previous provisions, held, that 
silence and failure to perform an act of re-
linguishment authorized the conclusion that 
the survivor accepted the provisions of the 
will, and a subsequent will made by such 
survivor could not act as a relinquishment of 
such provisions: Kyne v. Kyne, 48-21. 

The devise to the widow of all decedent's 
property will not impose upon her the ne
cessity of filing an election to take under the 
will instead of taking her statutory share: 
Bulfer v. Willigrod, 71-620. 

Election to accept under will: The elec
tion, when once made, fixes the widow's re
lation to the estate, and such relation can
not be afterwards changed: Ashlock v. Ash-
lock, 52-319. 

But where the consent to the will was 
given in pursuance of an agreement where
by the heirs were to give her in addition cer
tain other property, which agreement was 
not concurred in by all the heirs as contem
plated, held, that she might withdraw her 
consent: Bichart v. Bichart, 30-465. 

Where it was stipulated between the 
widow and the executor that she would ac
cept the provisions of the will in her behalf 
and release the estate from all other claim 
upon payment of ten thousand dollars in ad
dition to the interest given her by will, held, 
that such a stipulation was valid and vested 
in the estate for the benefit of the legatees 
and devisees other than the widow all rights 
which the widow might have asserted incon
sistent with the will: Baldwin v. Hill, 66 N. 
W.,889. 

The acceptance of the provisions of the 
will does not bar a widow's right to dower 
where such provisions are not inconsistent 
with her dower right: Potter v. Worley, 57-66. 

Where there is no express declaration in 
the will that a devise therein to the wife is 
to be in lieu of dower, the intention is to be 
deduced by clear and manifest implication 
from the will, founded upon the fact that the 
claim of dower would be inconsistent with 
the will, or so repugnant to its disposition as 
to disturb or defeat it: Cornell v. Ham, 2-552. 

The widow may take dower, notwith
standing a devise to her in the will, unless 
there be an express provision in the will to 
the contrary, or the claim for dower be in
consistent with, and will defeat some of the 
provisions of, the will: Baugherty v.Bauglierty, 
69-677; Sutherland v. Sutherland, 71 N. W., 
424. 

A devise to the wife will not be consid

ered as in lieu of her dower unless made so 
by express words or necessary implication. 
If there is any doubt she will not be put to 
an election: Clark v. Griffith, 4-405. 

Where there were no expressed declara
tions of the will barring the dower of the 
wife, the intention that it must be barred 
must be decided by clear and manifest im
plication founded on the fact that claim of 
dower would be inconsistent with the will 
or be so repugnant thereto as to defeat other 
provisions of the will: Herr v. Hen; 90-538. 

The rule is that in the absence of provi
sions to the contrary in the will, dower must 
be allowed unless to do so would be incon
sistent with the will and would defeat some 
of its provisions: Hunter v. Hunter, 64 N. W., 
656; Baldwin v. Hill, 66 N. W., 889. 

Where there is no express declaration in 
the will, barring the widow's dower, the in
tention that the provisions of the will are in 
lieu of dower must be adduced by clear and 
manifest implication from the instrument 
itself, founded on the fact that the claim of 
dower would be inconsistent with the will, 
or so repugnant to some of its dispositions 
as to defeat them: Metteer v. Wiley, 34-214; 
Bare v. Bare, 91-143. 

Therefore, held, that the acceptance of 
the provisions of a will by which all testa
tor's real and personal property, not other
wise disposed of, was given to the widow for 
life, to be divided among the heirs on her 
death, did not bar dower: Metteer v. Wiley, 
34-214. 

Where a testator devised his entire prop
erty, real ana personal, to his wife during-
her natural life, or so long as she should re
main unmarried, and provided further that, 
in the event of her marrying again, her in
terest should be restricted to her usual dower 
right, held, that such provision was not in
consistent with the right of the widow to as
sert her claim of dower in property conveyed 
by the husband before his death, and to 
which she did not relinquish her dower 
right: Cornell v. Ham, 2-552. 

The election of the widow to take under 
a will which gives her a life estate, so long 
as she remains a widow, in all testator's 
property, with provision that at her death 
or marriage it is to be equally divided be
tween his heirs, will not defeat her right of 
dower: Sully v. Nebergull, 30-339. 

The acceptance by the widow of a bequest 
of a life estate in her husband's lands does 
not bar her right of dower, which she may 
take in addition to the life estate: McGuire 
v. Brown, 41-650; Blair v. Wilson, 57-177; 
Baugherty v. Baugherty, 69-677; Howard v. 
Watson, 76-229; Herr v. Herr, 90-538; Bich
arás v. Bicharás, 90-606; Bare v. Bare, 91-143. 

_ Therefore, held, that a bequest to the 
widow of all testator's real property not 
otherwise disposed of, during the period of 
her widowhood, and in the event of her re
marriage to take the course prescribed by 
law, did not defeat her dower right, and 
upon remarriage she might still claim such, 
interest as she would have had without the 
will: McGuire v.,Brown, 41-650. 

Where the will gives the widow a life 
estate, occupancy of the premises is not an 
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election which precludes the claim of dower: 
Bare v. Bare, 91-143. 

A will giving the wife one-third of tes
tator's real estate, and directing the distri
bution of the remainder among heirs named, 
is not inconsistent with the widow's right to 
dower: Watrous v. Winn, 37-72. 

The bequest to the wife of one-third of 
testator's estate, consisting entirely of per
sonalty, is not inconsistent with her r ight 
to a distributive share in the estate, and she 
is not required to elect: In re Estate of Blaney, 
73-113. 

Where a wife entered into an agreement, 
upon consideration to be paid, to release the 
dower interest in certain lands of her hus
band, and received a portion of such con
sideration before his death, and afterwards 
filed a claim against his estate for the 
balance, held, that she thereby elected to ac
cept the provisions of her husband's will 
based upon such agreement, and could not 
claim dower interest in the lands released: 
Stoddard v. Cutcompt, 41-329. 

Under certain facts, the provisions of a 
will were held to be inconsistent with wid
ow's dower right: Cain v. Cain, 23-31. 

A devise of property to the wife in trust 
for the children and not for her own benefit 
is not inconsistent with her right of dower: 
Bittgers v. Bittgers, 56-218. 

Where the will gave to the wife certain 
l'eal property to be held by her in trust for 
minor children, the proceeds arising there
from to be appropriated for their care 
and benefit, and each of them to have an 
equal share on arriving at majority, other 
property being given to the wife, held, that 
the provision as to the disposition of the 
property left in trust for the children indi
cated the intention that dower should not be 
allowed out of such property, and that there
fore the provisions of the will must be con
sidered as in lieu of dower, and the wife, 
having accepted the provisions of the will 
and elected to retain them, could not claim 
dower: Van Guilder v. Justice, 56-669. 

Where a will gave certain specific prop
erty to the widow and made distribution of 
the entire remaining property of testator, 
held, that the provision for the widow must 
be considered in lieu of dower: Snyder v. 
Miller, 67-261. 

Under the provisions of a particular will, 
held, that a devise to the wife must be con
sidered as in lieu-of dower: Severson v. Sever-
son, 68-656. 

Where the widow elects to take her dis
tributive share, including the homestead, in
stead of the provisions made for her in the 
will, the devisee of the homestead whose 
devise is thus defeated cannot recover its 
value from the estate: Gainer v. Gates, 73-149. 

Where there is no express provision in 
the will against dower, the provisions of the 
will are not to be considered as made in lieu 
of dower, unless the allowance of dower in 
addition to the provisions of the will would 
be inconsistent with and defeat some of the 
provisions of the will. And where the de
vise was specific, describing the particular 
property, both, as to a life estate given to the 
widow and as to a remainder to heirs, held, 

that such provision should not be considered 
as in lieu of dower: Parker v. Hayden, 84-493. 

Where a testator devised a life estate to 
his widow and the property after the ter
mination of the life estate to certain legatees, 
and the widow refused to take under the 
will but elected to take her dower interest, 
held, that the residuary legatees would be 
entitled to whatever remained after the pay
ment of debts and the widow's claim for 
dower: In re Estate of Bawlings, 81-701. 

Where a testator gave his wife one-third 
of the homestead property and the remain
ing two-thirds to his daughter, and the 
widow continued to occupy the premises as 
a home until her death, but had previously 
conveyed her interest in the property to de
fendant, held, that as her occupation was not 
'exclusive and adverse to plaintiff, and was 
not continued for ten years, it could not be 
regarded as an election to take the home
stead for life in lieu of her distributive share, 
and her deed to defendant was effectual to 
convey an undivided one-third of the prop
erty: Larkin v. McManus, 81-723. 

A bequest to the wife of a life estate in 
personalty is inconsistent with her dower in
terest, and she cannot assert such right 
under the will unless she consents to the will 
in accordance with the provisions of this sec
tion. In the event of failure to thus consent 
to the provisions of the will within the time 
specified after notice, the right of the widow 
under the will is lost: In re Will of Foster, 76-
364. 

The rule in this respect in regard to the 
personalty is different from that recognized 
as to realty: Ibid. 

The widow cannot elect to accept the 
provisions favorable to her and reject the 
remainder and therefore if she accepts the 
provisions of the will as to personal proper
ty by accounting as executor for all of such 
property as received by her in accordance 
with the provisions of the will she cannot 
assert a dower interest inconsistent with 
the will in the real property: In re Frank's 
Estate, 66 N. W., 918. 

Where provisions are made for the wid
ow upon the condition that she shall accept 
under the will, they are deemed not to have 
been intended to be operative if the will is 
rejected, and by refusing to take under the 
will the widow makes the provisions of no 
effect, and cannot derive any benefit from 
them: Stewart v. McFarland, 84-55. 

The acceptance of the devise by the wid
ow does not defeat her right to dower un
less the intention of the testator that such 
devise shall be in lieu of dower is shown by 
the declaration in the will to that effect or 
is clearly deducible from its terms, as where 
it appears that a claim for dower would be 
incompatible with the will and that to al
low it would defeat some provision of the 
will: In re Frank's Estate, 66 N. W., 918; 
Watson v. Watson, 67 N. W., 83. 

There is no inconsistency between a de
vise of property including the homestead to 
the widow during her natural life as her ex
clusive property and a provision that the 
homestead shall go to children after the 
death of the wife: Ibid. 
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Where a wife in her will gave a specific 
money legacy to her husband and her chil
dren, having at the time and till her death 
a sum of money in bank substantially equal 
to the sum of the bequests thus made, but 
before her death and prior to tho execution 
of the will gave to her husband a check 
on her funds in the bank which was not 
cashed till after her heath, held, that the 
acceptance by the husband of the amount of 
the check did not constitute an acceptance 
of the provisions of the will so as to defeat 
his right to claim his share without regard 
to the will: May v. Jones, 87-188. 

The election of the widow to take under 
the provisions of the will need not be shown 
by formal consent but may be otherwise 
established: In re Frank's Estate, 66 N. W., 
918. 

_ Mere acts and statements of the widow 
will not constitute an election to take under 
the will so as to defeat her right to dower. 
Such an election must appear of record: 
Whited^ v. Pearson, 87-513. 

Notice and record. It is not necessary 
that there should be a writing signed by the 
widow and made of record in order to mani
fest her election to take under the provisions 
of tho will in lieu of dower; but if the record 
discloses any act or declaration of the widow 
plainly indicating the purpose to take under 
the will, she will be held to have so elected. 
Where i t appeared that the widow joined in 
a report as executor, showing that by the 
will the widow was to have the use of the 
real estate for life, and made a final report 
reciting that the real estate is by said will 
given for the sole use and benefit of said 
widow, and signed a i-eceipt closing up the 
estate, the report being approved by the 

court, held, that there was sufficient evidence 
to show an election by the widow to take un
der the will: Craig v. Conover, 80-355. 

Consent to take under a will may be shown 
otherwise than by the record, and where the 
report of the executor showed that he had 
turned over all the personal property not 
sold to a purchaser thereof from the widow 
to whom it was bequeathed, such sale being 
evidenced by a deed of the widow, duly re
corded, held, that the consent of the widow 
to take under the will sufficiently appeared: 
Pellizzarro v. Beppert, 83-497. 

The court cannot entertain jurisdiction 
of a proceeding by the guardian of an insane 
widow to have the acceptance of the will 
made of record until service has been had 
upon such insane person: In re Hunter's Es
tate, 84-388. 

Where in a proceeding to have dower set 
off, an order was made that a certain paper, 
claimed to be an acceptance of the provi
sions of the will should be put on record, 
held, that such order was not one from which, 
appeal could be taken: In re Estate of Slau-
son, 82-366. 

Where there is no inconsistency between 
the will and provisions as to distributive 
share, the filing of a writing refusing to 
accept the provisions of the will and elect
ing to take a distributive share is imma
terial and of no effect: Richards ». Bicharás, 
90-606. 

The widow has six months after the notice 
here provided for in which to make her 
election, and she is not cut off by a failure 
to elect within six months after obtaining 
knowledge of the provisions of the will, no 
such notice having been given: Ibid.; Hoxc-
ard v. Watson, 76-229. 

SEC. 3377. Election as between distributive share and occupancy 
of homestead. "Within six months after written notice to the survivor, 

given by any heir of a deceased intestate, or by the administrator of his 
estate in case a sale of the real estate is necessary to pay debts, the survivor 
may elect to take the distributive share, or the right to occupy the home
stead, which election shall be made and entered of record as provided in the 
preceding section. In case of a failure to make such election, the right to 
occupy the homestead in lieu of the distributive share shall be waived. [C. 
'73, § 2008; R., § 2296; C. '51, § 1264.] 

SEC. 3378. Descent—to children. Subject to the rights and charges 
hereinbefore provided, the remaining estate of which the decedent died 
seized shall, in the absence of a will, descend in equal shares to his children, 
unless one or more of them is dead, in which case the heirs of such shall 
inherit his or her share in accordance with the rules herein prescribed, in 
the same manner as though such child had outlived its parents. [C. '73, §§ 
2453-4; R., §§ 2436-7; C'51, §§ 1408-9.] 

TTpon the death of the ancestor his real 
estate'descends at once to his heirs, who may 
alien the same subject to its liability for the 
payment of debts. The heirs are bound to 
pay taxes, and are entitled to possession and 
the rents and profits, and if the adminis
trator receive them he is individually liable 
for them to the heirs or their assignees: 
Laverty v. Woodward, 16-1. 

Rents not accrued pass with the real es
tate out of which they are to issue to the 
heirs of the intestate, but accrued rent will 

Çass to the administrator: Tcerring v. Lamp, 
7-488. 

The heirs take the property as tenants in 
common: Peters v. Jones, 35-512. 

The possession of the heirs follows that of 
the ancestor, and the former cannot main
tain trespass against one who enters the 
land and carries away logs which he has 
purchased from the ancestor: Morgan o. Cor-
bin, 21-117. 

Where a party claims as heir, he must 
establish first affirmatively, his relation with 
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deceased, and second, negatively, that no 
other descendant exists to impede the de
scent to him: Anson v. Stein, 6-150. 

During the brief period elapsing.betw>een 
an injury and death resulting therefrom, an 
injured person may take by inheritance. If 
a person weaker than he has been involved 
in the same catastrophe and has lost his life 
by the same means, the law will, in the ab
sence of proof as to such question, presume 
that he survived the weaker individual and 
during the interval was vested with a per
fect right to such property, which will be 
disposed of accordingly. (Overruling Sher
man v. Western Stage (Jo., 24-515): Kellow v. 
^entrai Iowa R. Co., 68-470. 

A conveyance by a deed covenanting to 
stand seized to uses, where the use is ex
ecuted, conveys an inheritable estate: Pier-
son v. Armstrong, 1-282. 

An adopted child inherits from its natural 
parents as well as from its parents by adop
tion: Wagner v. Varner, 50-532. 

The court does not say, even by way of 
dictum, that foster-parents will inherit from 
adopted children under the rule of inherit
ance directing the descent of adopted chil
dren to and through their natural parents: 
Burger v. Frakes, 67-460. 

Where, by a special act of another state, 
the adoption of a child was authorized, and it 
was declared that such child should inherit 
from the adopting parents, or either of 
them, as if she were their legitimate child, 
held, that such adopted child did not thereby 
become entitled to inherit property situated 
in this state, left by the father of her adopt
ing father, dying in this state after having 
survived such adopting parents: Estate of 
Sunderland, 60-732. 

Where, under a will, realty is to take one 
direction and personalty another, it may be 
that land directed to be sold is to be re
garded as personalty in the sense that the 
proceeds of it when sold are to take the di
rection of personalty, but where there is no 
such provision the party whose interest at
taches to the land at the death of the tes
tator, and who is not divested until he parts 
with it by his own act, is considered as owner 
of the realty: DMhy v. Stuart, 62-267. 

Where a son in feeble health and accus
tomed to write to his parents, was absent 

> 

without being heard of for six years and nine 
months before the death of his father, held, 
that it would be presumed in making distri
bution of the property as to other heirs that 
such son died before the death of the father: 
Leach v. Hall, 64 N. W., 790. 

The conditions upon which children in
herit are fixed by statute, and the inheritance 
only takes place where the property is not 
otherwise disposed of by will. Therefore if 
by will, the property of testator is disposed 
of, a child for whom no provision is made in 
the will is disinherited although no such in
tention is expressed: Heeb v. Ileeb, 93-416. 

Where in pursuance of a general plan of 
distribution of property among prospective 
heirs the owner conveyed a tract of land to 
his daughter's husband, there being no trust 
expressed in behalf of the daughter, held,tha,b 
the heirs of such daughter upon her death 
could not establish any right to or interest 
in the property or its proceeds as against the 
first grantee, thé husband of deceased: Acker 
v. Priest, 92-610. 

Degrees of relationship are to be computed 
according to the rule of the civil law. (See 
? 48, K 24): Martindale v. Kendrick, 4 G. Gr., 
307. 

The mother of a child which dies while 
both its parents are living, cannot, upon the 
death of its father, claim any share in his 
estate as heir of such child: McJUenomy v. 
McMenomy, 22-148; Journell v. Leighton, 49-
601. And see Will of Overdück, 50-244 (con
struing I 3281). 

So, when a devisee dies before the testa
tor, the devise will pass to his brother, but 
not to his widow, under the statutory pro
vision just referred to: Blackman v. Wads-
worth, 65-80. 

Where, at the time of decedent's death, 
his son was already deceased, held, that the 
widow of such son could not claim any inter
est in the estate by inheritance from a child 
of herself and such deceased son, said child 
having survived its father, but having died 
without issue before the death of its grand
father. The statute only provides for in
heritance by the parents of the estate of a 
child dying without issue: Leonard v. Lining, 
57-648. 

Section applied: McGuire v. Brown, 41-
650. 

/ 

SEC. 3379. Wife and parents. - If the intestate leaves no issue, one- / ^C V / f 
half of the estate shall go to the parents, and the other half to the spouse; 
if no spouse, the whole shall go to the parents. [C. 73, § 2455; R., § 2495; 
C'51, §1410.] 

If one-third of the real property of de
cedent has been set apart to his widow as 
dower, she is, in the absence of issue, fur
ther entitled by statute to one-fourth of the 
remainder: Ralston v. Ralston, 3 G. Gr., 535. 

This section applies only in the distribu
tion of the estate of an intestate, and not 
where the property is otherwise disposed of 
by will: Clark v. Griffith, 4-405; Dobson v. 
Dobson, 30-410. 

The one-half given to the wife in cases 
here contemplated is inclusive of her one-
third or dower interest: Bums v. Keo,s, 21-
257; Nicholas v. Purczell, 21-265; McOuire 0. 
Brown, 41-650. 

( 

The distributive share which may thus 
be held free from debts is limited to one-
third. The additional interest making the 
one-half which the surviving husband or 
wife may take as heir in the absence of 
issue is not exempt from indebtedness of 
of decedent: Smith v. Zuckmeyer, 53-14. 

The excess over one-third which the 
surviving husband or wife may take, in the 
absence of issue, is subject to other disposi
tion of the property made by will: laid.; 
Clark v. Griffith, 4-405; Dobson v. Dobson, 30-
410; Linton v. Crosby, 54-478. 

Although under this provision a widow 
takes as heir, yet the widow is not in gen-

/ » Ô I 
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eral included in the term "legal heir." So 
held with reference to a certificate of insur
ance made payable to legal heirs: Phillips v. 
Carpenter, 79-600. But see now g 3313. 

The district court, in fixing the shares, 
gave to appellant, the widow of the deceased, 
one-third of the land; it also ordered that 
from the remaining two-thirds the disburse
ments by her should be paid; and of the 
balance it gave to appellant one-fourth, and 

Where an owner of property died, leaving 
neither issue, wife nor parents living, held, 
that his step-mother surviving him, was en
titled to one-sixth of his property: Moore v. 
Weaver, 53-11; and if in such case the step
mother is already deceased, her devisees will 
take such share: Irire Parker's Estate, 66 N. 
W., 908. 

Where both parents die before intestate's 
decease the property is to descend as though 
both had outlived the intestate and died al
ready in the possession and ownership of the 
portion falling to their respective shares: 
Bassil v. Loffer, 38-451: Neclcy v. Wise, 44-
544. And see McGuire v. Brown, 41-650. 

Where intestate dies without issue, and 
his parents are both dead, it is immaterial 
which died first, and it is immaterial whether 

An advancement is an irrevocable gift in 
anticipation of the share of the heir in the 
estate: In re Estate of Lyon, 70-375; In re 
Will of Miller, 73-118; West v. Beck, 64 N. W., 

599. 
Such advancement creates no right of 

property in the estate, and cannot be re
garded in making distribution under \ 3362, 
and the share of the widow is not increased 
by reason of it: In re Will of Miller, 73-118. 

The rule that advancements made to an 
heir are to be brought into hotchpot is not 
applicable to a case where there is a will 
under which the heir is a residuary legatee; 
the rule applies to intestate, or possibly to 

the remainder to appellees. The effect of 
the order was to make the one-sixth neces
sary to make the difference between the 
one-third and one-half going to appellant 
bear its proportion of the incumbrance, leav
ing to her one-third in no way affected by 
the incumbrance. It was held that she had 
no ground for complaint: Wilcke v. Wilcke, 
71 N.W., 201. 

such parents, or either of them, made any 
disposition of their property by will other 
than that which would have been made by 
law. The persons entitled to distributive 
shares in decedent's estate take from him 
directly, and not through the parent, the sup
position that such parent died in possession 
of the property being merely for the purpose 
of determining the descent: Lash v. Lash, 
57-88. 

The heirs of the parents are made the 
heirs of the intestate: Wilcke v. Wilcke, 71N. 
W., 201. 

Therefore, held, that transmission by in
heritance from brother to brother is direct 
and not dependent on capacity to inherit on 
the part of the deceased parent: Ibid. 

partially intestate, estates only: In re Estate 
of Lyon, 70-375. 

A contract during the life of decedent, 
made by his prospective heirs in consideration 
of present advancement of property to them, 
by which they release all interest in his es
tate, should he die without making a will, 
and agree in no case to claim anything more 
from his estate, will be binding upon them 
in the distribution of his estate, and cannot 
be varied by parol evidence: Jones v. Jones, 
46-466. 

In a particular case, held, that the evi
dence established advancements to heirs 
such as to defeat their claim to share in the 

S E C . 3 3 8 0 . S u r v i v i n g parent. If one of the parents is dead, the 
portion which would have gone to such deceased parent shall go to the 
survivor, including the portion which would have belonged to the intestate 's 
spouse, had one been living. [C. 73, § 2456; R., § 2496; C. '51, § 1411.] 

S E C . 3381. He ir s of parents . If both parents are dead, the portion 
which would have fallen to their share by the above rules shal l be disposed 
of in the same manner as if they had outlived the intestate and died in the 
possession and ownership of the portion thus falling to their share, and so 
on, through ascending ancestors and their issue. [C.'73, § 2457; R., § 2497.1 

S E C . 3382 . Spouse and heirs . If heirs are not thus found, the portion 
uninherited shall go to the spouse of the intestate, or the heirs of such 
spouse if dead, according to like rules, and if such intestate has had more 
than one spouse who either died or survived in lawful wedlock, it shall be 
equally divided between the one who is living and the heirs of those who 
are dead, or between the heirs of all, if all are dead, such heirs taking by 
r igh t of representation. [C. 73 , § 2458; R., § 2439; C. '51, § 1413.] 

S E C . 3 3 8 3 . A d v a n c e m e n t s . P roper ty given by an intestate by way 
of advancement to an heir, for the purposes of the division and distribution 
thereof shall be considered par t of the estate, and be taken by him toward 
his share of the estate at what i t would be worth if in the condition in 
which it was given to him, but if such advancement exceeds the amount to 
which he would be entitled, he cannot be required to refund any portion 
thereof. [C. 73 , § 2459; R., §§ 2445-6; C. '51, §§ 1419-20.] 
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intestate's real property: Hamsey v. Abrams, 
5b-512. 

Declarations made by the decedent to the 
effect that a conveyance to his son was not 
made by way of advancement is competent 
evidence in an action by such son against the 
other neirs of decedent to recover his inter
est in the estate: Middleton v. Middleton, 31-
151. 

A voluntary conveyance from parent to 
child is prebumed to have been an advance
ment and the burden of showing that it was 
not is upon the person who claims that it 
was not so intended: Philips v. Philips, 90-541; 
Finch v. Garrett, 71 N. W., 429. 

One purchasing the interest of an heir, 
with notice that other heirs are claiming 
that advancements had been made to his 
grantor, held npt to bean innocent purchaser: 
Pinch v. Garrett, 71 N. W., 429. 

Where in pursuance of an intention to 
make distribution of property among next 
of kin money is paid to a prospective heir 
the ancestor is conclusively presumed to 
know that the presumption will arise that 
touch payment is by way of advancement and 
unless the intention to make an advance
ment is negatived the money thus paid can
not be recovered back: Murphy v. Murphy, 
63 N. W., 697. 

No distinction seems to be drawn in this 

section between advancements of real and 
personal property and there is nothing to 
indicate that the legislature intended ad
vancements of personal property to be taken 
from the personal and advancements of veal 
property from the real estate, indeed a con
trary intention is apparent. Advancements 
of money may therefore be offset against an 
heir 's share of real estate: West v. Beck, 64 
N.W.,599. 

Declarations by the father at the time of 
making the advancement although addressed 
to a third person are admissible as part of 
the res geske to show that the money fur
nished was by way of advancement: I Lid. 

When a father pays off a debt owed by 
his son to a third person the law presumes 
the money so paid to be an advancement un
less it is shown that it was not so intended: 
Ibid. 

Where decedent signed notes as surety 
for his son with the understanding that any 
amount he should pay thereon should be de
ducted from the son's estate, held, that pay
ments so made by decedent before his death 
and by his administrator after his death 
should be treated as advancements: In re 
Pickenbrock, 70 N. W., 1094. 

The advancement should be valued at 
what the property is worth at the time of 
distribution: Finch v. Garrett, 7IN. W., 429. 

SEC. 3384. Illegitimate children—inherit from mother. Illegit
imate children inherit from their mother, and she from them. [C. 73, § 
2465; R., § 2441; C.'51, § 1415.] 

An illegitimate child will inherit any
thing coming to the mother by descent, even 
though the mother be dead before the 
descent is cast: McGuire v. Broicn, 41-650. 

The law presumes the legitimacy of a child 
born any time during wedlock, and the issue 
of a voidable marriage are legitimate until 
the marriage is annulled by proper proceed
ings. They cannot be bastardized in a col
lateral proceeding: Niles v. Sprayue, 13-198. 

Declarations of the parent after marriage 
are not competent to bastardize the issue; 
but where the question is one of inheritance, 
such declarations are admissible, as showing 

SEC. 3385. Prom father. They shall inherit from the father when 
the paternity is proven during his life, or they have been recognized by him 
as his children; but such recognition must have been general and notorious, 
or else in writing. Under such circumstances, if the recognition has been 
mutual, the father may inherit from his illegitimate children. [C. 73, §§ 
2466-7; E., §§ 2442-3; C'51, §§ 1416-17.] 

no marriage, to rebut the presumption of 
legitimacy of a child begotten before and 
born after the alleged marriage: Ibid. 

A man who knows a woman married by 
him to be with child by another man at the 
time of marriage is regarded as standing in 
loco parentis as to such child at its birth, and 
as adopting it into his family. The law in 
such cases raises a conclusive presumption 
that the husband is the father of the illegiti
mate child. But this rule would not prevail 
in cases involving questions of inheritance: 
State v. Shoemaker, 62-343. 

The recognition in writing here contem
plated need not be a formal avowal executed 
for the purpose of making known and per
petuating the fact, but any recognition in 
writing, as by letter or otherwise, is suffi
cient: Crane v. Crane, 31-296. 

Evidence in a particular case, held suffi
cient to show that decedent was the father 
of illegitimate children, and that he recog
nized them in such a general and notorious 
manner as to entitle them to inherit from 
him: Blair v. Howell, 68-619. 

A verdict for plaintiff in an action for se
duction in which damages are sought by 

reason of defendant being the father of 
plaintiff's child, such verdict not being nec
essarily based upon the paternity of the 
child, is not sufficient evidence of paternity 
to entitle the child to inherit from the puta
tive father: Koon v. Mallett, 68-205. 

For the purpose of inheritance, an ille
gitimate child, when recognized by its fa
ther, stands on precisely the same footing as 
if it were legitimate, and the birth of such 
a child and its recognition revoke a prior 
will in the same manner as the subsequent 
birth of a legitimate child: Jli'Mirn o. Mil-
bum, CO-411. 
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A recognition made before the adoption gitimate child to inherit under that pro-
in the Code of '51 of the statutory provision vision: Hartinger v. Ferring, 24 Fed., 15. 
above referred to will not entitle the ille-

SEC. 3386. Heir or beneficiary causing death or disability. No 
person who feloniously takes or causes or procures another so to take the 
life of another shall inherit from such person, or take by devise or legacy 
from him, any portion of his estate; and no beneficiary of any policy of 
insurance or certificate of membership issued by any benevolent association 
or organization, payable upon the death or disability of any person, who in 
like manner takes or causes or procures to be taken the life upon which such 
policy or certificate is issued, or who causes or procures a disability of such 
person, shall take the proceeds of such policy or certificate; but in every 
instance mentioned in this section, all benefits that would accrue to any such 
person upon the death or disability of the person whose life is thus taken or 
who is thus disabled shall become subject to distribution among the other 
heirs of such deceased person, according to the foregoing rules of descent 
and distribution in case of death, and in case of disability the benefits there
under shall be paid to the disabled person. 

SEC. 3387. Escheat. If there is property remaining uninherited, it 
shall escheat to the state. [C. 73, § 2460; R., § 2446; 0. '51, § 1414.] 

Where proceedings were brought by the ings abated and to release the interest of 
attorney-general to recover for the state the state in the property to the parties 
land claimed as an escheat, held, that the claiming adversely: State ex rel v. Tilgkman, 
legislature had power to order the proceed- 14-474 

SEC. 3388. Proceedings. When the judge or clerk of the district court 
has reason to believe that any property of the estate of an intestate within the 
county should by law escheat, he must forthwith inform the state auditor 
thereof, and appoint some suitable person administrator to take charge of 
such property, unless an executor or administrator has already been 
appointed for that purpose in some county in the state. [C. 73, § 2461; R., 
§ 2468; 0.'51, §1443.] 

SEC. 3389. Notice to persons interested. The administrator must 
give such notice of the death of the deceased and the amount and kind of prop
erty left by him within the state as, in the opinion of the judge or clerk 
appointing him, will be best calculated to notify those interested, or sup
posed to be interested, in the property. [0.73, § 2462; R., § 2469; C. 
'51, § 1444.] 

SEC. 3390. Sale—proceeds. If within six months from the giving of 
such notice no claimant thereof appears, such property may be sold and the 
proceeds, under the direction of the state auditor, paid over by the admin
istrator for* the. benefit of the school fund. If real estate, the sale shall be 
conducted and the proceeds treated like those of school lands. [C. 73, § 2463 ; 
E., § 2470; 0.'51, §1445.] 

SEC. 3391. Payment to person entitled. The money or any portion 
of it shall be paid at any time within ten years after the sale of the prop
erty or the appropriation of the money, but not afterwards, to any one show
ing himself entitled thereto. [C. 73, § 2464; R., § 2471; C'51, § 1446.] 

SEC. 3392. Land patented to person deceased. Where a patent has 
been or may be issued by the state to a person who had died, or who dies 
before the date of such patent, the title to the land patented shall inure to 
and vest in the heirs, devisees or assignees of such patentee, as if the patent 
had issued to him during his life. [17 G. A., ch. 33.] 

CHAPTER 5. 
OF ACCOUNTING AND MISCELLANEOUS PROVISIONS. 

SECTION 3393. Reference—examination of accounts. In matters of 
accounts of executors and administrators, the court may appoint one or 
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more referees, who shall have the powers and perform all the duties therein 
of referees appointed by the court in a civil action. [C. 73, § 2412.] 

Power is by this section conferred upon a matter of the examination of administrator's 
probate court to appoint a reieree in the accounts: In re Heath's Estate, 58-36. 

SEC. 3394. Report. On the expiration of six and within seven months 
from the first publication or notice of his appointment, and sooner if required 
by the court, the executor or administrator shall render his account to the 
court, showing the condition of the estate, its debts and effects, the amount 
of money received, and the disposition made of it; and from time to time, 
as may be required by the court, he shall render further accounts until the 
estate is finally settled, which final settlement shall be made within three 
years, unless otherwise ordered by the court. Such account shall embrace 
all matters directed by the court and pertinent to the subject. [C.'73, 
§ 2469; R., §§ 2447-8; C'51, §§ 1422-3.] 

apparent defiance of the citations issued by 
the court from time to time, he failed to ac
count, held, that it was proper to charge him 
not only with six per cent, interest on the 
money due at the time of the order, but with 
the additional sums received by him after 
the order: Huey v. Huey, 26-525. 

"Where an administrator failed to prop
erly account for notes and moneys coming 
into his hands, held, that it would be pre
sumed that while he held the notes they 
were drawing the highest customary inter
est, to wit, ten per cent., and that he should 
be charged with six per cent, interest, com
pounded annually on moneys received: Lorn-
men v. Tobiawn, 52-665. 

An administrator may reasonably be ex
pected to keep a fund which remains in his 
hands invested as a reasonably prudent man 
would invest his own money, and if he negli
gently suffers it to lie idle he is chargeable 
with interest. He is not excused from mak
ing such investment on the ground that a 
contingency might happen requiring an ac
counting for the money: In re Young's Estate, 
66 N. W., 163. 

Where an administrator commenced ac
tion on a certificate of insurance which con
stituted the only assets of his intestate, but one 
claiming to hold such certificate by assign
ment intervened in the action and the parties 
interested in the estate employed an at
torney to look after their interests, held, that 
failure of the administrator to emply counsel 
or further appear in the case did not render 
him liable for the insurance money which 
was decreed to the intervenor and collected 
by him, but on reversal of the judgment of 
the lower court could not be recovered back 
from him: Meyerinyh v. Wendt, 86-465. 

As to liability of administrator personally 
and on his bond, see notes to \ 3301. 

A court of equity will not review or cor
rect the acts of an administrator while ad
ministration is pending in a probate court. 
The administrator must be held accountable 
to the court from which his letters issued, 
and where his bond is, and no other: Hutton 
v. Laws, 55-710. 

Where an administrator dies, a new ad
ministrator should be appointed in his place 
and an administrator should be appointed 
over his estate. The estate of the deceased 
administrator should be settled by his ad
ministrator, and that of the original dece
dent by the new administrator: Ibid. 

Under a prior statutory provision relating 
to the powers of a county judge with refer
ence to estates, held, that such judge had 
authority to receive money paid by an exec
utor upon claims filed and allowed against 
the estate, and that upon such payment by 
the executor to the county judge, the execu
tor was discharged from liability. Also, held, 
that no written order for payment need be 
made by the county judge to authorize such 
payment to be made to him: Doogan v. El
liott, 43-342. 

An allegation that the executor has in
duced the guardian to make false charges in 
the guardian's account, of which the exec
utor received the benefit, will not be suffi
cient ground for setting aside such exec
utor's accounts and holding him liable for 
such fraudulent charges. His liability, if 
any, will be individual and not as executor: 
Estate of Berryhill, 61-345. 

The proper time to contest the propriety 
of allowing items of expense by the adminis
trator is when the report is approved, unless 
it is opened by proper showing within three 
months: Ashton v. Miles, 49-564. 

Where an executor was ordered to pay 
to the widow her distributive share, and, in 

SEC. 3395. Examination of executor. He may be examined under 
oath by the court upon any matter relating to his accounts, when the 
vouchers and proofs in relation thereto are not sufficiently full and satis
factory, and must account for all the property inventoried at the price at 
which it was appraised, as well as for all other property coming into his 
hands belonging to the estate. [C.'73, §§ 2470-1; R., §§ 2449-50; C'51, §§ 
1424-5.] 

SEC. 3396. Presumption from appraisement. The appraisement 
shall be presumptive evidence of the value of an article and so regarded, 
either for or against him. [C. '73, § 2472; R., § 2451; C. '51, § 1426.] 
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SEC. 3397. Profit and loss. He shall derive no profit from the sale of 
property for a higher price than the appraisement, nor is he chargeable 
with any loss occurring without his fault. [C. 73, § 2473; E., § 2452; C'51, 
§ 1427.] 

SEC. 3398. Mistakes corrected. Mistakes in settlements may be cor
rected in the probate court at any time before his final settlement and dis
charge, and after that time by equitable proceedings, on showing such 
grounds as will justify the interference of the court. [C'73, § 2474; E., § 
2457; C. '51, § 1430.] 

And parties are not entitled to the relief 
provided by § 3399 except by an attack made 
upon a settlement of the accounts of the ad
ministrator in their absence and within three 
months: Ibid. 

This section does not authorize a proceed
ing to vacate an order of a court allowing a 
claim upon a hearing, unless it be made to 
appear that there was fraud or collusion be
tween the administrator and the claimant: 
McLeary v. Doran, 79-210. 

SEC. 3399. Settlement contested. Any person interested in the estate 
may attend upon the settlement of his accounts and contest the same. 
Accounts settled in the absence of any person adversely interested, and 
without notice to him, may be opened within three months on his applica
tion. [C. 73, § 2475; E., § 2456; 0.'51, § 1431.] 

Settlements made by the court with the 
executor must stand until impeached by evi
dence of fraud or mistake. Where the estate 
remains unsettled, and the executor has not 
been discharged, mistakes which have oc
curred may be corrected by proper action 
upon the final settlement: Cowms v. Tool, 
36-82. 

Until the discharge of the administrator, 
a party interested is not concluded by yearly 
settlements made in his absence and without 
notice, even though he has failed to appeal 
therefrom. In such case he may bring action 
upon the bond: Clark v Cress, 20-50. 

There is no provision for making persons 
interested parties to the settlement, nor for 
requiring notice of the proceedings to be 
given them. The final settlement and order 
of discharge may be made in their absence 
and without notice to them, and when so 
made it will doubtless have the force of a 
judgment in so far that it cannot be questioned 
in any mere collateral proceeding; but, like 
any other judgment or order, it may be 
amended or set aside entirely for any sufficient 
cause upon timely and appropriate proceed
ings: Arnold v. Spates, 65-570. 

The provision as to the time within which 
the settlement may be opened is not appli
cable to a case where it is claimed that the 
administrator, by fraud or mistake, has 
omitted to account for a portion of the estate: 
Ibid. 

In the absence of fraud, mistake or other 
grounds of equitable relief, a settlement 
made even in the absence of persons adversely 
interested cannot be set aside after the 
expiration of the three months allowed by 
statute: Patterson v. Bell, 25-149. 

A party seeking to avail himself of mis
take or fraud for setting aside the settle
ment after the expiration of the period 
specified by statute must allege sufficient 
reasons for not availing himself of those 
provisions for opening up the settlement; 
and if he seeks equitable relief on the 
ground of fraud, must set forth the fraudu
lent acts complained of, and show how he 

was deceived and misled therebv: Kows v. 
Moicery, 57-20. 

Orders of court approving progressive 
reports must be regarded as correct, and it 
is incumbent on the heirs attacking the re
ports to show that they were incorrect and 
fraudulent, if so claimed: In re Heath's Es
tate, 58-36. 

Equitable relief in case of fraud or mis
take is not limited to the time within which 
an application may be made to have a settle
ment and discharge set aside: Arnold v. 
Spates, 65-570. 

Settlement by an administrator with the 
probate court in which items of account are 
allowed cannot be collaterally assailed: Hai-
lin v. Stevenson, 30-371. 

Where a creditor has filed his claim and 
allowed the estate to be settled up and the 
administrator discharged, he cannot after
ward, in an action against such administra
tor or heirs, subject to the payment of his 
claim property which he insists was fraudu
lently conveyed by decedent in his lifetime 
to such heirs for the purpose of defeating it. 
As he might, by proper proceedings, have 
had such property subjected to the payment 
of his claim during the administration, he 
cannot, after the estate has been settled, 
open up the settlement for that purpose. 
The settlement and discharge of the adminis
trator is an adjudication not only that he 
has accounted for all property which came 
into his hands, but also that the estate has 
been properly administered upon: Daniels v. 
Smith, 58-577. 

Where reports of an executor have been 
approved, and have passed without objection 
for years, they cannot afterwards be opened 
up: In re Estate of Holderbaum, 82-69. 

There is no provision requiring notice in 
case of final settlement, but this section con
templates that a notice may be given, and, 
if given, it has the effect to defeat the right 
to open settled accounts under its provisions: 
Van Aken v. Coldren, 80-254. 

And held, that notice in compliance with 
general rule adopted by the judges, given 
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by publication in the manner of serving orig
inal notice, was sufficient to defeat the ac
count being opened up, a personal notice not 
being as matter of law essential. Notice in 
such cases is not jurisdictional, the estate 
being in court, of which persons interested 
must take notice: Ibid. 

Where parties appear in the proceeding 
and offer evidence without objection in sup
port of their exceptions to the report, and 
except to the finding and order of the court 
with reference thereto, it cannot be objected 
on appeal by such parties that they are not 
parties to the proceeding: In re Estate of 
Wonn, 80-750. 

Where an administratrix approved and 
paid claims of the estate within six months 
of the notice of administration, but such 
claims were not filed as required to entitle 
them to be treated as third-class claims, held, 
that nevertheless no substantial prejudice 
had been suffered by other creditors and the 
administratrix was entitled to be credited 
with payment of such claims as third-class: 
Ibid. 

In the absence of a showing to the con
trary, it will be presumed that the heirs had 
due notice of the application of the executor 
for a discharge: Van Aken v. Clark, 82-256. 

Where the executors of a will filed their 
final report, by which it was shown that the 
widow claimed the personal property under 
the will, to which defendants excepted, 
claiming that she was entitled to a life es
tate only, in both real and personal prop
erty, and the court found that it was un-

SEC. 3400. Discharge. Upon final settlement, an order shall be entered 
discharging him from further duties and responsibilities. [C. 73, §2476;R., 
§ 2459; C'51, § 1434.] 

necessary to construe the will further than 
to hold that the widow was entitled to hold 
and control both real and personal property 
during her life, held, that it was the right of 
the parties to have the question determined, 
that the widow might deal with the property 
knowing what her rights were: Bills v. Hills, 
77-179. 

The right given to a party adversely in
terested to have an account opened is not an 
absolute one and in a proper case should be 
denied, but, as a rule, every person inter
ested in the estate of a decedent can have an 
opportunity to present any objections to the 
report of the administrator before his final 
discharge; and while it may be that the 
burden is upon the plaintiff to overcome the 
presumption in favor of the correctness of 
the action of the court in approving the re
port, yet where the application was properly 
made by petition and defendant did not an
swer, held, that the averments of the petition 
stood confessed, and proof in support thereof 
was not required: Van Aken v. Welch, 80-114. 

Where an interest in the estate was 
claimed by those whose right thereto was 
based on the interest of an immediate party 
deceased, held, that it appearing that there 
were no claims against the estate or inter
mediate party, the administrator of the first 
estate might make final settlements directly 
with those entitled to the proceeds of the 
estate of the intermediate party, without ad
ministration having been granted: Hoff
man's Estate v. Hoffman, 81-292. 

The order of discharge may properly be 
made when the administrator is relieved 
from further duty touching the debts of the 
estate, and it has been properly found that 
he has accounted for the assets of the estate 
that were at any time under his control, 
although the estate is not yet finally settled: 
Crossan v. McCrary, 37-684. 

Where an administrator is discharged by 
a court of competent jurisdiction, the burden 
of proof is upon the party seeking to hold 
him liable for errors or frauds in his ac
counts: Bead v. Howe, 39-553. 

If an order of discharge is based upon re
ceipts of the distributees or their assignees, 
given by them for amounts found due them 
respectively upon a final accounting, and no 
application is made to set aside the dis
charge within the time allowed, the persons 
receipting must be deemed to have ac
quiesced in the order of receipting and final 
discharge, and to be concluded thereby: 
Diehl v. Miller, 56-313. 

Where the record shows that no notice 

SEC. 3401. Judgment—execution. If judgment is rendered against 
an executor or administrator for costs in any action prosecuted or defended 
by him in that capacity, execution shall be awarded against him as for his 
own debt, if it appears to the court that such action was prosecuted or 
defended without reasonable cause. In other cases, the execution shall be 

has been given to a person clearly appearing 
to be interested within the meaning of rule 
seven of the probate rules, and notice has 
not been waived, the court has not authority 
to discharge the executor, and its action in 
doing sa should be set aside: Godes v. Has-
sen, 81-197. 

I t is not necessary to entitle a party to 
have the discharge set aside for want of no
tice to him to show that the estate was sol
vent or that the executor at any time had as
sets from which the claim would have been 
paid. Prejudice will be presumed from the 
facts stated: Ibid. 

After the discharge of an administrator 
no relief can be given in an action against 
him, with reference to the estate: Richard
son v. Haney, 76-101. 

After settlement of the accounts of the 
executor he is deemed to be discharged and 
he has no further authority with reference 
to the estate: Logan v. McCahan, 71 N. W., 
252. 

awarded against him in his representative capacity only. 
g 2458; C.'51, §1433.] 

[C.73,§2477;R., 
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SEC. 3402. Receipts by one executor. One of the several executors 
or administrators may receive and receipt for any money, which receipt 
shall be given by him in his own name only, and he must individually 
account for all the money thus received and receipted for by himself, and 
this shall not charge his co-executor or administrator, except so far as it 
can be shown to have come into his hands. [C. '73, § 2478; R., § 2467; C. '51, 
§ 1442.] 

L. and S. qualified as executors and went other's credit. S. accounted for his half, 
to the bank where decedent had money de- but L. failed to do so. Later, an account 
posited and gave a joint receipt for the was filed by them as executors, in which 
whole amount and directed the bank to pass they charged themselves with the entire 
one-half of said sum to the credit of each, sum. As to the liability of S. for the share 
which was done. The money was never credited to L.'s account, the supreme court 
drawn from the bank and neither party had were equally divided: Nettman v. Schramm, 
any actual possession, control or custody of 23-521. 
the one-half thereof transferred to the 

SEC. 3403. Notice of order—publication. "When the court shall make 
an order affecting an executor or administrator, and it cannot be personally 
served upon him, service thereof may be made by publication of a notice, 
stating the substance of such order, in some weekly newspaper published 
in the county where such order was made, for four weeks in succession, which 
publication may be proved as in case of original notice. [C. '73, §§ 2479-80; 
R., §§2474-5.]. 

SEC. 3404. Effect. Service as above shall be as effectual as if person
ally made, and actions and proceedings may be commenced and prosecuted 
in all respects as if such notices or orders had been personally served. [C. 
73, § 2481; R., § 2476.] 

SEC. 8405. Failure to account. Any executor or administrator failing 
to account, upon being required to do so by the court or as he is required to 
do by law, shall, for every such failure, forfeit one hundred dollars, to be 
recovered in a civil action on his bond for the benefit of the estate by any one 
interested therein. [C'73, § 2482; R., § 2453; C. '51, § 1428.] 

SEC. 3406. Executor of executor. An executor or administrator has 
no authority to act in a matter wherein his decedent was merely executor, 
administrator or trustee. [C. '73, § 2483; R., § 2463; C. '51, § 1438.] 

SEC. 3407. Executors in their own wrong. Any person who, with
out being regularly appointed as executor or administrator, intermeddles 
with the property of a deceased person, is responsible to the regular exec
utor or administrator, when appointed, for the value of all property taken 
or received by him, and for all damage caused by his acts to the estate of 
the deceased. [C. '73, § 2484; R., § 2464; C'51, § 1439.] 

The wife cannot, by the purchase of prop- A person who has been acting as agent of 
erty with the money of her deceased husband, decedent during his lifetime has no author-
become entitled to such property, even to ity after his death to use funds remaining in 
the extent to which she is entitled to share his hands in payment of claims against the 
in his estate, but will hold the property in estate, and will be accountable for funds so 
trust: Claussen v. La Franz, 1-226. used. Even if this were not so, he would 

Although the widow or heir is entitled to not be allowed to escape liability for money 
a definite and determined portion of dece- used, unless it were affirmatively shown that 
dent's property, yet neither can take the the amounts were correct: Ci~ispin v. Winkle-
property or decedent and invest it and ap- man, 57-523. 
propriate the proceeds: Schaffner v. Orutz- Where the widow and heirs have appro-
macher, 6-137. priated personal property in the purchase 

When in such case the widow assumes to and improvement of land they become liable 
administer without right, she cannot take as administrators de son tort in an action by a 
credit for that which, under a regular ad- creditor to the extent of the value of the 
ministration, might have been her own. property coming into their hands, and the 
The portion which would have been hers in- funds thus improperly appropriated may be 
dividually, but which is so mingled with the pursued into the property purchased there-
property of the heirs that it cannot be dis- with, subject to the payment of the debts of 
tinguished, cannot be detained by her as of the estate: Madison v. Shochky, 41-451. 
against her heirs as a lien against the prop- The intermeddler is liable to an action by 
erty purchased by the proceeds of the estate: a creditor of the estate, as well as by the 
Ibid. regularly appointed executor. The last 
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clause of this section is only intended as damage, and therefore not such as to render 
limiting the amount of liability in such case: defendant liable to more than nominal dam-
Elder v. LiUtm-, 15-65. ages: Portman v. ¡Klemish, 54-198. 

Under particular facts, held, that one of An agent with whom notes are left for col-
several heirs taking possession of the per- lection by decedent in his lifetime does not 
sonal property of the ancestor did so without become liable as executor in his own wrong 
right, and could, in an action by the others for failure to turn over said notes toa foreign 
against him, be compelled to account: Mur- administrator without demand having been 
phy v. Murphy, 80-740. made for the same: Darr v. Darr, 59-81. 

A person in possession of property under "Where the widow took possession of the 
color of title cannot be regarded as an execu- property of her deceased liusband without 
tor de son tort, nor will the intermeddling administration, held, that as she thereby be-
with the lands of deceased charge a person came personally liable for the assets of the 
as executor in his own wrong, because such husband to a creditor holding a note of the 
interference is a wrong done to the heirs or husband's, a new note executed by her in re-
devisees: Claussen v. Lafrenz, 4 G. Gr., 224. newal of the note of her husband was found-

Acts of defendant in dealing with prop- ed upon a sufficient consideration: French v. 
erty of the estate, held not to have resulted in French, 91-140. 

SEC. 3408. Action against heirs and devisees—costs—tender. In 
an action against the heirs and devisees, where the judgment is to be against 
them in proportion to the respective amounts received by them from the 
estate, costs awarded against them shall be in like proportion, and any one 
may tender the amount due from him to the plaintiff, which shall have the 
same effect, as far as he is concerned, as though he was the sole defendant. 
[C. 73, §§ 2485-6; R., §§ 2465-6; C. '51, §§ 1440-1.] 

SEC. 3409. Specific performance. When a person who is under such 
obligation to convey real estate as might have been enforced against him, if 
living, dies before making such conveyance, the court may enforce a specific 
performance of such contract by the executor or administrator, and require 
him to execute the conveyance accordingly, and it shall not be necessary to 
make any other than the executor or administrator party'defendant to such 
proceedings in the first instance, but the court in its discretion may direct 
other persons interested to be made parties, and may cause them to be 
notified thereof in such manner as it may think expedient, or the heirs and 
devisees, upon their own motion, may at any time be made defendants, and 
such conveyances may be authorized upon the petition of the executor or 
administrator. [C.73, §§ 2487-8; R., §§ 2460-1; C'51, §§ 1435-6.] 

This provision is simply permissive. "With- join in the conveyance in order to pass a 
out it, an action against the executor would good title: Fulwider v. Peterkin, 2 G. Gr., 522. 
have been improper; but the action may The provision for an order of specific per-
still be brought, as formerly, against the formance in such case without notice to the 
heirs alone: fudd v. Mosely, 30-423. heirs is not unconstitutional: Van Aken v. 

It is not necessary in a proceeding under Clark, 82-256. 
this statutory provision that the heirs should 

SEC. 3410. Executors considered as one. In an action against sev
eral executors or administrators, they shall be considered one person, 
and judgment may be taken and execution issued against all as such, 
although only part were served with notice. [C.73, § 2489; R., § 2462: C. 
•51, § 1437.] 

SEC. 3411. Records in probate matters. The clerk shall keep a book 
to be known as the "Probate Docket," which shall show: 

1. The name of every deceased person whose estate is administered, and 
who dies seized of any real estate situated within the county, and the date of 
his death; 

2. The names of all the heirs at law and the surviving spouse of such 
deceased person, and their ages and places of residence, so far as they can 
be ascertained; 

3. The name of each person as to whom application for guardianship of 
the person or property has been made or granted; 

4. A note of every sale of real estate made under the order of the court, 
with a reference to the volume and page of the record where a complete 
record thereof may be found. [G. 73, § 2490.] 
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S E C . 3412. Lis t of he irs—discovery . In order to ascertain the facts 
required to be stated in such docket, the clerk may require each executor or 
administrator to furnish him with a list of the names, ages and places of 
residence of the heirs, which list shall be sworn to by him, but if such 
executor or administrator shall certify under oath tha t there are no heirs, 
or that, after using due diligence, he has been unable to ascertain their 
names, ages or residences, the clerk shal l make an entry in the docket 
accordingly. If thought necessary, he may examine the county records to 
ascertain whether any deceased person died seized of any real estate, and 
be allowed such fee therefor as may be fixed by the court, or he may, upon 
the application of any person representing that a person has died intestate, 
leaving real estate, and none of the persons entitled by law to administer 
upon the estate of such deceased person has made application for le t ters of 
administration, appoint some responsible person as administrator, whose 
duty it shall be to ascertain the names, ages and places of residence of the 
surviving spouse of such intestate, if any, and of his children, and the heirs 
of such thereof as are dead, and to file a list of the same, with their ages 
and places of residence, with a list of such decedent 's real estate, with such 
clerk, and perform such other duties as the court may direct in the premises, 
the expenses of which administration shall be taxed to the estate. [C. 
7 3 , § 2491.] 

S E C . 3413. Complete record. He shall also keep a book which shall 
be known as the " P r o b a t e Record," which shall contain full and complete 
journal entr ies of all orders or other proceedings had in probate matters, 
and where real estate is sold or mortgaged by an executor, administrator 
or guardian, under an order of court therefor, a complete record of the same, 
including the petition, notice, re turn of service, and all other papers filed, 
with the orders made, report, deed of conveyance or mortgage, and order 
of approval. [C.73, § 2492.] 

S E C . 3414. Bond record. The clerk shall also keep a book known as 
"Records of Bonds," in which he shall record all bonds given by executors, 
administrators and guardians. [C.73, § 2493.] 

S E C . 3415. Compensation. Executors and administrators shall be 
allowed the following commissions upon the personal estate sold or distrib
uted by them, and for the proceeds of real estate sold for the payment of 
debts, which shall be received in full compensation for all the ordinary 
services: 

For the first one thousand dollars, five per cent. ; 
Fo r the overplus, between one and five thousand dollars, two and one-

half per cent. ; 
For the amount over five thousand dollars, one per cent. Such further 

allowances as are just and reasonable may be made by the court for actual, 
necessary and extraordinary expenses or services. [C.73, §§ 2494-5; R., 
§§ 2454-5; C '51 , §§ 1429-30.] 

I t will be presumed that compensation 
beyond that fixed by statute was for extraor
dinary services, in the absence of a show
ing to the contrary: Patterson v. Bell, 25-149. 

In a particular case, held, that services 
rendered by executors under agreement of 
the parties interested in the settlement of 
the estate were properly taken into account 
in allowing compensation, although the au
thority of the executors with reference to 
the real estate was doubtful, subsequent ac
quiescence of the persons interested in the 
report of the executor showing his charges 
being such as to preclude objection thereto: 
In re Estate of Mansfield, 80-681. 

Extraordinary allowances of compensa
tion beyond that authorized by this section 

are not to be made unless good reasons ap
pear for so doing: In re Oloyd's Estate, £.'j-
302. 

Services may be out of the ordinary 
course either as to kind or amount. • There
fore where receipts and expenditures ex
tended over an unusual period of time, held, 
that though ordinary in character there 
might be a right to additional compensation: 
In re Youwfs Estate, G6 N.W., 103. 

But where there was a claim that the 
administrator should be accountable for in
terest on funds in his hands without rests 
and the court required him to pay simple 
interest only, held, that it would be pre
sumed that the special services were taken 
into account in that way: Ibid. 
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The statute makes no provision as to com- rate provided by this section for executors, 
pensation of trustees acting under a will, In re Qloyd's Estate, 93-302. 
but such trustees may be compensated at the 

SEC. 3416. Removal of executor. After letters testamentary, of spe
cial administration, or of administration with the will annexed, or general 
administration, shall have been granted to any person, he may be removed 
by the court or judge thereof, when the interests of the estate require it, 
for any of the following causes: 

1. When by reason of age, continued sickness, imbecility, or change of 
residence, or any other cause, he becomes incapable of discharging his 
trust in such manner as the interest and proper management of the estate 
may require; 

2. When he shall fail or refuse to return inventories or accounts of sales 
of the estate, or to make reports of the condition thereof, or fails or refuses 
to comply with any order of the court or judge thereof, or fails to seasona
bly apply for authority to sell personal or real estate for the payment of 
debts or claims against the estate when it shall be necessary for him to do 
so, or fails or refuses to discharge any of the duties prescribed for him by 
law, or shall be guilty of any waste or maladministration of the estate, or 
where for any other reason it appears for the best interests of the estate; 

3. Where it is shown to the court or judge thereof by his sureties that 
he has become or is likely to become insolvent, in consequence of which 
such sureties have suffered or will suffer loss. [0.73, § 2496; R., 8 2338; 
C'51, § 1306.] 

A party against whom an administrator such removal is one having a r ight to a 
is prosecuting an action for damages due to benefit from the estate which will prompt 
the estate has not such interest in the estate him to act for the preservation of its assets 
as to be entitled to ask for the removal of and the increase of its value: Chicago, B. & 
the administrator. The statuted contem- Q. B. Co. v. Ooidd, 64-343. 
plates that the party authorize to ask for 

SEC. 3417. Petit ion. Petition for the removal of executors or admin-
trators, or for the purpose of requiring additional sureties, shall be filed in 
the court from which the letters were issued by any person interested in the 
estate, which petition must be verified by oath, and specify the grounds of 
complaint. [C. 73, §§ 2497-8.] 

SEC. 3418. Citation—how served. Upon the filing of such petition, a 
citation shall issue to the person complained of, requiring him to appear and 
answer the complaint, and if he is not a resident of the county where it is 
made, notice thereof shall be served upon him in such manner as the court 
or judge thereof or clerk may direct. [C. 73, §§ 2499, 2500.] 

SEC. 3419. P rope r ty delivered—penalty. Upon the removal of any 
executor or administrator, he shall be required by order of the court or 
judge to deliver to the person who may be entitled thereto all the property 
in his hands or under his control belonging to the estate, and if he fails or 
refuses to comply with any proper order of the court, he may be committed 
to the jail of the county until he does. [C. 73, §§ 2501-2.] 

SEC. 3420. Reports—accounts. Each report of an executor, adminis
trator, guardian or trustee shall be self-explanatory, so that the clerk or 
court, from a perusal thereof, may understand the matter in hand, without 
explanations or being compelled to examine or refer to other papers in the 
case. All accountings must state the debit and credit and show the balances. 
Guardians' and trustees' accounts must show the amount of interest earned 
since appointment or last report, and how and upon what security the trust 
fund is invested. All reports and accounts must be verified. [Rules in Pro
bate, III.] 

SEC. 3421. Orders in probate—applications. All applications for 
orders in probate must be made in writing, verified and self-explanatory, so 
that the clerk or court from a perusal thereof may understand the relief 
sought without explanations. [Same, V.J 
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SEC. 3422. Notice of application for discharge. Unless notice be 
•waived in writing, no administrator, executor, guardian or trustee shall be 
discharged from further duty or responsibility upon final settlement, until 
notice of the application shall have been served upon all persons interested 
as required for the commencement of a civil action, unless a different serv
ice be ordered by the court or judge, which order may be made before or 
after filing the final report. [Same, VII.] 

The notice here required is sufficient if charged does not make it necessary that the 
it informs the other party as to what action opposite party set up claims against him 
is contemplated and what relief is asked: which would become valid only in an event 
Jordan v. JVbodin, 93-453. and under a construction of the will which 

Notice that an executor desires to be dis- the executor has not yet insisted upon: Ibid. 

SEC. 3423. Attorney appointed for minors and persons not repre
sented. At or before the hearing of petitions and contests for the probate 
of wills, letters testamentary or of administration, for sales of real estate 
and confirmation thereof, settlements and distributions of estates, and all 
other proceedings in this title, where all the parties interested in the estate 
are required to be notified thereof, the court in its discretion may appoint 
some competent attorney at law to represent therein the devisees, legatees, 
heirs or creditors of the decedent who are minors and have no general 
guardian in the county, or who are nonresidents of the state, and those 
interested who, though they are neither minors or nonresidents, are unrep
resented. The order making the appointment must specify the names of 
the parties, so far as known, for whom the attorney is appointed, and he 
will be authorized to represent such parties in all such proceedings subset 
quent to his appointment. He shall be paid for his services out of the 
estate, as a part of the cost of administration, a fee to be fixed by the court, 
and upon distribution it may be charged to the party represented by him. 
The court may substitute another attorney for the one first appointed, in 
which case the fees must be divided in proportion to the services rendered. 
[25 G. A., ch. 78.] 



PART THIRD. 

CODE OF CIVIL PRACTICE. 

TITLE XVIII. 
OF PROCEDURE IN COURTS OF ORIGINAL JURISDICTION. 

CHAPTER 1. 
OF PRELIMINARY PROVISIONS. 

SECTION 3424. Proceedings. Every proceeding in court is an action, 
and is civil, special or criminal. [C. 73, § 2504; R., § 2605.] 

SEC. 3425. Civil and special actions. A civil action is a proceeding 
in a court of justice in which one party, known as the plaintiff, demands 
against another party, known as the defendant, the enforcement or protec
tion of a private right, or the prevention or redress of a private wrong. It 
may also be brought for the recovery of a penalty or forfeiture. Every 
other proceeding in a civil case is a special action. [C. 73, §§ 2505-6; R., §§ 
5606-7, 2609.] 

The term "civil case," held to include 
both "act ions" and "special" proceedings 
under the language of the Code of '73: College 
ot Physicians and Surgeons v. Ouilbert, 69 N. 
W., 453. 

Civil actions include everything except 
those cases which come under the criminal 
jurisdiction of the court: lomlinson v. Ham
mond, 8-40. 

The term "civil action" includes ordinary 
proceedings and also proceedings in equity: 
Kramer v. Rebman, 9-114. 

The granting of letters of administration 
by a county court, held not to constitute an
other action pending so as to defeat the ju
risdiction of the district court which would 
otherwise attach: Waples v. Marsh, 19-381. 

Where a note provided for an attorney's 
fee in case action was brought thereon, 
held, that filing the note as a claim against 
the estate, the claim being resisted, was 
«ufficient bringing of action to entitle the 

plaintiff to the attorney's fee: Davidison v. 
Torse, 52-384. 

Under the corresponding section of the 
Code of '73 in which the term "special pro
ceeding" was used, held, that proceeding to 
disbar an attorney was a special proceeding: 
Stale v. Ciarle, 46-155; as was also a hearing 
before the railroad commissioners to fix 
rates: Burlington, C. Ê. de N. B. Co. v. Dey, 
82-312; an appeal from action of a board of 
supervisors in selecting papers for publica
tion of proceedings of the board: Starr v. 
Ingham, 84-580; a proceeding for the ap
pointment of a guardian: Lawrence v. Thomas, 
84-362; and a proceeding to assess damages 
for taking a railroad right of way: Hartley v. 
Keokuk & N. W. B. Co., 85-455. 

That provisions as to civil actions are to 
be followed in special actions so far as ap
plicable, see ü 3438 and notes. 

As to the method of trying issues in spe
cial actions, see note to i 3647. 

SEC. 3426. Form of actions. All forms of action are abolished, but 
proceedings in civil actions may be of two kinds, ordinary or equitable. [C. 
73, § 2507; R., §§ 2608, 2610.] 

All technical forms of action and of plead
ing are abolished: Heicliew v. Hamilton, 3 G. 
Gr., 596. 

Although forms of proceedings are abol
ished, yet pleas in abatement, such as to the 
jurisdiction, or of another action pending', 

are still proper and legitimate: Rawson v. 
Guiberson, 6-507. 

Under the equity procedure the distinc
tion as to the form of stating an action of 
trespass and one of trespass on the case is 
immaterial: Brown v. Headrkkson, 69-749. 
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Forms of action are abolished in this 
state and the pleader simply makes a plain 
statement of the facts, avoiding legal con
clusions, and may recover as damages on the 
facts stated whatever the law will allow 
either for breach of contract or for tort: 
Mentzer v. Western Union Tel. Co., 93-752. 

The legislature has no power to abolish 
the distinction between proceedings at law 
and in equity. Such distinction is defined 
and recognized by the constitution: Claussen 
V. lufrenz, 4 G. Gr., 224. 

By the provisions of the Code of '73 it 
was intended to assimilate and make uni

form the procedure in all law and equity 
cases. The changes introduced were to be 
applied equally to both: Shepard v. Ford, 10-
502. 

The term "civi l actions" includes pro
ceedings in equity as well as ordinary-
proceedings: Kramer v. Bebman, 9-114. 

For somewhat similar provision, see \ 
3557. 

"Special proceedings" as the term was 
used in Code of '73 were not classed as ordinary 
or equitable, and issues therein were triable 
by virtue of § 3650, by the court without a 
jury: In re Bresee, 82-573. 

SEC. 3427. Equitable proceedings. The plaintiff may prosecute his 
action by equitable proceedings in all cases where courts of equity before 
the adoption of this code had jurisdiction, and must so proceed in all cases 
where such jurisdiction was exclusive. [C. 73, § 2508; R., § 2611.] 

Reformation of an instrument to correct 
a mistake cannot be granted in an action at 
law: Adams v. Commercial Nat. Bank, 53-491. 

The provision (§ 4302) allowing a nuisance 
to be abated at law does not abrogate the 
equitable remedy before existing by way of 
injunction: Bushnell v. Bobeson, 62-540. 

Where plaintiff has an election to bring 
an action at law or in equity, and brings it 
in equity, it is error to transfer the cause 
on motion of the opposite party to the law 
docket: Gribben v. Hansen, 69-255. 

Where the prayer of a petition in an ac
tion for the recovery of real property was 
for judgment establishing in plaintiff an 
estate in fee-simple in the land and giving 
him the immediate possession thereof, and 
determining and quieting the title, and for 
judgment of a specific sum, held, that as a 
judgment for possession, together with dam
ages for detention, amounted, as between the 
parties, to all that was asked for in the 
prayer, it was not error to overrule a motion 
to transfer the cause to the equity docket: 
Byers v. Bodabaugh, 17-53. 

Where an auxiliary injunction was issued 
to prevent garnishees from paying over 
money upon intervention under the statutory 
provisions for injunction in ordinary pro
ceedings, and every issue made could be and 
was tried at law, held, that the auxiliary in
junction did not change the action from one 
by ordinary to one by equitable proceedings, 
and the court might try the case as an action 
at law: Pool v. Paid, 23-421. 

The jurisdiction of chancery has been so 
extended as to grant relief to prevent depri
vation of right» in connection with real 
estate, as rights to easements and the like. t?Btam, U3 I Ag l l ta UJ CBbSeillCLLUB OiLiU ULLC7 ¿1X113, ±LL cy£l* 

without the allegation that the threatened 57-613. 

action at law from amending his pleadings 
before the case has been finally submitted 
so as to change it into an action in equity: 
Barnes v. Hekla F. Ins. Co., 75-11. 

Fraud constituting a defense to an action 
on contract is not such as gives equitable 
jurisdiction: Smith v. Grisivóld, 64N.W., 624. 

An action on account of fraud is not 
necessarily of exclusive equity jurisdiction: 
Hawley v. Exchange StateBank, 66 N.W., 152. 

A court of equity may have jurisdiction 
of an action to correct conveyance of a high
way and may also entertain an application 
for an injunction to restrain the obstruction 
of such highway, although as to such ob
struction there might be a remedy at law: 
Clayton County v. Herwig, 69 N. W., 1035. 

Before the adoption of the Code courts of 
law and of chancery had concurrent juris
diction over many causes of action, and in 
such case the plaintiff may still prosecute 
his action by equitable proceedings: Toledo 
Savings Bank v. Johnson, 62 N. W., 749. 

An action against an officer and director 
of a bank to charge him as a trustee and re
quire from him an accounting as to money 
improperly obtained from the bank by a 
borrower, through his connivance, is one 
which may be brought by equitable proce
dure: Ibid. 

In such case it is not error to refuse to 
transfer the action against the officer to the 
law docket: Ibid. 

Equity cannot take cognizance of an ac
tion upon a note of which the defendant 
wrongfully and fraudulently procured and 
retains possession. Such a case does not fall 
within the reason of the rule allowing suit 
in equity upon .a lost note: Searcy v. Miller, 

injury would be irreparable: Swan «. Bur
lington, C. B. & N. B. Co., 72-650. 

Partnerships and the question of their 
existence are matters of which chancery has 
jurisdiction, and if the pleadings put in issue 
the existence of the partnership, and the 
right to appropriate relief if the partnership 
is found to exist, it is not error to transfer 
the case to the equity docket: McBeynolds v. 
McBeynolds, 74-89. 

An action to enforce an equitable lien is 
properly brought in equity: Schafer v. Scha-
fer, 75-349. 

A party is not estopped by bringing an 

While it is true that when equity obtains 
jurisdiction it will sometimes grant relief in 
the way only of a money judgment yet the 
mere averment of fraudulent conduct as the 
basis for such a judgment does not present 
an equitable issue. To determine whether 
the case is one of equitable consideration, 
regard is to be had to the relief sought: 
Kelley v. Andrews, 62 N. W., 853. 

An action against stockholders to enforce 
their liability for unpaid installments of 
their stock in behalf of a creditor of a cor
poration is properly brought at law and de
fenses to such action based on averments 
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that defendant is not an owner of such 
stock and the like, raise no equtable issue: 
Calumet Paper Co. v. Stotts Investment Co., 64 
N. W., 782. 

A receiver may be appointed in law as 
well as in equity and in a law action may be 
required to pay over money in his hands as 
such receiver: Babb v. Albright, 93-50. 

S E C . 34S8. Act ion on note and mortgage . An action on a note, 
together with a mortgage or deed of t rus t for the foreclosure of the same, 
shall be by equitable proceedings. An action on the bond or note alone, 
without regard therein to the mortgage or deed of trust, shall be by ordi
nary proceedings. [C. 73, § 2509; R., § 4179.] 

Where the parties stipulate as to the 
facts and it appears to be their intention 
that the court shall give such relief whether 
legal or equitable as the facts will author
ize, equitable relief may be given, although 
the action is brought at law: Logan v. Hall, 
19 Iowa, 491; Iowa City v. Johnson County, 61 
N. W., 995. 

The provision that an action to foreclose 
a mortgage shall be by equitable proceed
ings is not in conflict with the constitution, 
art. I. \ 9, guarantying the right of trial by 
jury. Such right was never recognized in 
equity suits: State v. Orvrig, 25-280; Clough v. 
Seay, 49-111. 

Action on a mortgage and to recover 
judgment on the note secured thereby is not 
an improper union of legal and equitable 
proceedings: Cooley v. Hobart, 8-358. 

As to effect of bringing separate suits on 
the note and mortgage, see \ 4288. 

S E C . 3429 . Mechanic's l ien. An action to enforce a mechanic's lien 
shall be by equitable proceedings, and no other cause of action shall be 
joined therewith. [C.73, § 2510; R., § 4183; C ' 5 1 , § 985.] 

All persons interested must be made par
ties to the proceedings before they can be 
affected by the decree: Jones v. Hartsock, 42-
147, 153. 

Held, that an action at law might, by con
sent of parties, be tried in connection with 
equitable actions to enforce mechanic's liens 
against the same defendant, and one judg
ment rendered therein adjusting all claims 
between them: Hines v. Whitebreast Coal, etc., 
Co., 48-296. 

Under Revision, § 4183, by which an action 
for a mechanic's lion was to be prosecuted as 
an ordinary proceeding, held, that subsequent 
incumbrancers need not be made parties, and 
that even though not made parties they 
could not bring action to redeem, and that 
in such cases there was no equity of redemp
tion as in case of a mortgage: State v. Eads, 
15-114; Shields v. Keys, 2-4-298, 308. 

S E C . 3430 . Divorce. An action for a divorce shall be by equitable pro
ceedings, and no cause of action, save for alimony, shall be joined the re 
with. [C. 73, § 2511; R., § 4184.] 

An action for divorce being equitable the the supreme court: Shertcood v. Sherwooâ, 
right to a trial by jury does not exist, and 44-192. 
the parties are entitled to a trial de novo in 

S E C . 3431. Ordinary proceedings . I n all other cases, unless other
wise provided, the plaintiff must prosecute his action by ordinary proceed
ings. [C. 73, § 2513; R., § 2612.] 

Even if in such action there is a misjoinder 
of causes of action, objection thereto is 
deemed waived unless made as provided else
where in reference to misjoinder of actions: 
Flynn v. Bes Moines & St. L. B. Co., 63-490. 

Where an action is properly brought in 
equity to enforce a mechanic's lien the court 
may proceed to give a complete remedy, as 
for instance, judgment for the amount due 
on the account, although the right to equi
table relief for the enforcement of the lien 
is not established: Green Bay Lumber Co. v. 
Miller, 62 N. W., 742. 

The fact that a purchaser of the property 
subject to the lien has assumed its payment 
is made defendant in the action against the 
original debtor, does not constitute a mis
joinder: Eagle Iron Works v. Des Moines Sub
urban B. Co., 70 N. W., 193. 

Action for writ of habeas corpus is there
fore to be tried as an ordinary action at law: 
Shaw v. Nachtwey, 43-653; Drumb v. Keen, 
47-435. 

The fact that plaintiff must set out or 
compute various payments for the purpose 
of determining the amount of his cause of 
action will not entitle him to bring his action 
in equity. Such is not a case of mutual 
account: Upton v. Paxton, 72-295. 

The word "action " as used in this section 

includes special proceedings, and is not used 
in the more limited sense as defined in \ 3425: 
Lawrence v. Thomas, 84-362. 

An action to recover wages due upon a 
contract is not a cause for equitable cogni
zance: Galliers v. Peppers, 76-521. 

An appeal in the proceedings with refer
ence to the award of county printing must 
be prosecuted as an ordinary action: Demo
crat Publishing Co. v. Lewis, 90-304. 

S E C . 3432 . Error—effect of. An error of the plaintiff as to the kind 
of proceedings adopted shall not cause the abatement or dismissal of the 
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action, but merely a change into the proper proceedings, and a transfer to 
the proper docket. [C.73, § 2514; R., § 2613.] 

An action erroneously brought at law may 
be changed to an action in equity without 
leaving the court: Holmes v. Clark, 10-423, 
427. 

Relief will not be denied because plain
tiff has addressed his petition to the wrong 
side of the court if he is entitled to relief: 
McBole v. Purdy, 23-277. 

The fact that plaintiff has improperly 
commenced his action by equitable proceed
ings, when it should have been by law, will 
not prevent his having an injunction under 
the provisions of the statute in such cases ap
plicable to law actions: Mills v. Hamilton, 
49-105. 

Objections to the jurisdiction of the court 
cannot be made on the ground that the ac
tion should have been brought in equity in
stead of at law. If plaintiff err in the kind 
of proceedings adopted, the proper remedy 
is a motion to transfer the action to the 
proper docket: Spelman v. OUI, 74-717. 

An error in commencing an action in 
equity instead of at law, or vice versa, should 
be corrected by motion. It it not a ground 
of demurrer: ConyngJiam v. Smith, 16-471; 
Brow- v. Mallory, 26-469; Wright v. McCor-
mick, 22-545; Pella v. Scholte, 21-463; Thomas 
v. Farley Mfg. Co., 76-735; Riddle v. Bealtie, 
77-168. 

That plaintiff has a full, speedy and com
plete remedy at law is not proper ground for 
demurrer in an action by equitable proceed
ings. The remedy is by motion to have the 
action changed into the proper proceeding: 
Savery v. Browning, 18-246; Traer v. Lytle, 
20-301; Gray v. Coan, 23-344; Gibbs v. McFad-
den, 39-371; Independent School Hist. v. Inde
pendent School Hist, 41-32Í. 

The fact that plaintiff has a plain, speedy 
and adequate remedy at law will not deprive 
the court of jurisdiction in an equitable ac
tion. The only remedy in such case is the 
transfer of the action to the law docket: 
Corey v. Sherman, 64 N.W., 828. 

The court is not justified in raising such 

raised in the lower court. (Overruling Keo
kuk a N. W. B. Co. v. Donnell, 77-221): Ibid. 

The fact that an action is in equity instead 
of at law is not fatal. Defendant may have 
the action tried as an action at law, and fail
ing to avail himself of that right he cannot 
complain: Leicis v. Soule, 52-11. 

By agreement parties may have proceed
ings in a law action joined to and tried with 
those in an equitable action in which the 
parties are not the same, but the action still 
remains one at law: Hines v. Whitebreast Coal 
etc., Co., 48-296. 

Where an answer to a petition at law set 
up both legal and equitable defenses, and no 
separation of the legal and equitable issues 
was had on the trial, held, on appeal, that^ it 
would be treated as an equitable action: Van 
Ormau v. Merrill, 27-476. 

See, also, notes to H 3435 and 3437. 
An action in which parties ask an account

ing as to items omitted through fraud, acci
dent or mistake, in a settlement had between 
them, is properly equity. It is not error to 
refuse to transfer the same on motion to the 
law docket: Donahue v. McCosh, 81-296. 

This provision has no application to 
double actions for the same thing: Jamison 
v. Burlington & W. B. Co., 78-562. 

An amendment to a petition may be al
lowed which changes the action from law to 
equity, or vice versa: Newman v. Covenant 
Mut. Ins. Ass'n, 76-56. 

Error in transferring a case to the equity 
docket will not be waived by proceeding to 
the trial of the case in equity and asking to 
have it set out for hearing on depositions: 
Ingersoll v. Hayward, 92-159. 

The provisions of this section will be fol
lowed by the federal courts in Iowa and on 
the sustaining of a demurrer to a bill in 
equity on the ground that complainant has 
an adequate remedy at law, they will permit 
the cause to be transferred to the law docket 
with leave to amend the pleadings if neces
sary: United States Bank v. Lyon County, 48 
Fed., 632. an objection on appeal if it has not been 

S E C . 3433 . H o w corrected b y plaintiff. Such error may be corrected 
by the plaintiff without motion at any time before the defendant has 
answered, or afterwards on motion in court. [C. 73, § 2515; R., § 2614.] 

S E C . 3434 . B y d e f endan t . The defendant may have the correction 
made by motion at or before the filing of his answer, where it appears by 
the provision of this code wrong proceedings have been adopted. [C.73, § 
2516; R., §§ 2615, 2616.] 

The motion here contemplated cannot be 
made after filing an answer, nor at the time 
of filing an answer to an amended petition, 
when the fact of error in the proceedings 
was apparent, but not taken advantage of, at 
the time of filing an answer to the original 
petition: Moore v. District Tp, 28-425. 

Where an amendment is made during the 
trial changing the nature of the action, mo
tion to change the cause to the proper docket 
should then be made, and not a motion to 

strike the amendment from the files on that 
ground: Weaver v. Kintzley, 58-191. 

Where the plaintiff has an election to 
bring an action at law or in equity and brings 
it in equity, it is error to transfer the case 
on the motion of the opposite party to the law 
docket: Gribben v. Hansen, 69-255. 

Defendant has the right to insist upon a 
ruling on his motion to transfer to the^other 
docket before answering: Ellis v. Butler, 78-
632. 

SEC. 3 4 3 5 . E q u i t a b l e i s sues . Where the action has been properly com
menced by ordinary proceedings, either party shall have the right, by motion, 
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to have any issue heretofore exclusively cognizable in equity tried in the 
manner hereinafter prescribed in cases of equitable proceedings; and if all 
the issues were such, though none were exclusively so, the defendant shall 
be entitled to have them all tried as in cases of equitable proceedings. [C. 
73, §2517;R., § 2617.] 

The issue must be made before the trans
fer to the chancery docket can be ordered 
by the court. The discretion of the court is 
a legal one and is reviewable: McHenry v. 
Sypher, 12-585. 

A case properly commenced by ordinary 
proceedings is not to be transferred to the 
equity docket on filing an answer setting up 
equitable defenses, but either party may 
have such equitable issues tried by equitable 
proceedings: Byers v. Rodabaugh, 17-53. 

Where defendant in an action to recover 
real property brought his bill in equity, set
ting up certain equitable defenses, and ask
ing that the action at law be enjoined until 
the determination of such equitable de
fenses, held, that it was not necessarily an 
improper exercise of discretion to postpone 
the legal action: Purington v. Frank, 2-565. 

The equitable issues which either party 
elects to have tried by equitable proceedings 
may be, and under ordinary circumstances 
should be. first tried and settled: Hackett v. 
High, 28-539. 

After the equitable issues are thus tried, 
any legal issues remaining are to be disposed 
of in the manner provided for the disposal of 
such issues: Rosierz v. Van Bam, 16-175; Van 
Orman v. Spufford, 16-186; Kramer v. Conger, 
16-434; Corbin v. Woodbine, 33-297. 

But it is not imperative that the equitable 
issue be first tried. That issue should be 
first tried which may result in rendering a 
further trial unnecessary: Morris v. Merritt, 
52-496. 

To entitle a defendant to a trial of such 
equitable issue by equitable proceedings 
such issue must be one heretofore exclusive
ly cognizable in equity. (Decided under Re
vision, I 2617): Walton v. Gray, 29-440. 

In a particular case, lield, that the issues 
raised by defendant were such as to entitle 
him to have them tried in equity: Marling v. 
Burlington, 0. R. & N. R. Co., 67-331. 

Where parties who are made defendants 
interpose a defense that is purely equitable 
the case may properly be tried as an equita
ble action: Gresham v. Chantry, 69-728. 

Where plaintiff seeks to recover real 
property in an action at law he cannot re
cover upon proof of an equitable title, and if 
he asks any equitable relief it is not error to 
hold his petition insufficient on demurrer, 
and it would be unavailing in such case to 
transfer the cause to the equity docket: Kit-
teringham v. Blair Town Lot, etc., Co., 66-280. 

As to interposing equitable defenses in an 
action at law, see notes to \ 3566. 

Where an answer to a petition at law set 
up both legal and equitable defenses, and no 
separation of the legal and equitable issues 
was had on the trial, held, on appeal, that it 
would be treated as an equitable action: Van 
Orman v. Merrill, 27-476. 

The interposition of an equitable defense 
in an action at law does not give rise to an 
equitable issue unless defendant asks relief 

in equity. The issue arising upon an equi
table defense in such action is to be tried 
according to legal and not according to equi
table procedure: Carey v. Gunnison, 65-702. 

Where neither party asks equitable re
lief, and no equitable defense is interposed, 
it is not proper to transfer to the equity 
docket an issue arising in an action at law. 
It is immaterial that in the reply plaintiff 
sets up matter which might be made the 
basis of a prayer for equitable relief, but 
which is only relied upon by way of confes
sion and avoidance of the legal defense set 
up in the answer: Price v: ¿Etna Ins. Co., 
80-408. 

In an action to recover possession of prop
erty under a chattel mortgage, the claim of 
the defendant being that the mortgage had 
been satisfied by conveyance of real estate, 
held, that the right of the defendant to fore
close the mortgage was not in controversy, 
and there was no equitable issue in the case: 
Beroud v. Lyons, 85-482. 

In an action on a note there is no occa
sion to transfer to the equity docket issues 
joined on the allegations of fraud and con
sideration, and whether the purchaser took 
for value before due without notice. These 
questions are triable at law: Richardson v. 
Monroe, 85-359. 

Where pleadings were properly filed in 
probate, and the case was afterwards trans
ferred to the equity docket, held, that there 
was no necessity for refiling such pleadings: 
Winkleman v. Winkleman, 79-319. 

The objection to the action of the court 
in transferring a case to the equity docket 
cannot be first taken on appeal: Gate City 
Land Co. v. Heilman, 80-477. 

There is no provision that issues at law 
arising in an action commenced in equitable 
proceedings shall be tried according to the 
method of trying law actions: Ryman v. 
Lynch, 76-587; Frost v. Clark, 82-298; Wilkin
son v. Pritchard, 93-308. 

Therefore a defendant who by counter
claim in an equitable action raises an issue 
of law is not entitled to a jury trial thereof: 
Ryman v. Lynch, 76-587. 

Defendants have no right to a transfer to 
the law docket of an issue arising on defenses 
legal in their nature which were interposed 
in an equitable action: Leach v. Kundson, 66 
N.W., 913. 

In an action commenced in equity the de
fendant does not have a right to have an 
issue at law raised by answer or counter
claim tried to a jury: Gatch v. Garretson, 69 
N.W., 550. 

The rule as to the separation of equitable 
issues in law actions and the trial thereof by 
equitable proceedings does not apply so as 
to make it necessary to transfer law issues in 
equitable proceedings to the law docket for 
trial by ordinary proceedings. If a case is 
properly commenced in equity and the relief 
asked can only be granted there, defendant 
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cannot force its transfer to the law side of 
the calendar for trial to a jury by consent
ing that, if plaintiff is found entitled to the 
relief asked, it may be granted in a court of 
law: Evans v. McConneU, 63 N. W., 570. 

I t is not error, therefore, where two ac
tions are pending, one begun as a law action 
and the other in equity, to consolidate the 
actions and try them in equity, nor to refuse 
in such case to grant a jury trial: Ibid. 

Where plaintiff commenced his action in 
equity and defendant took issue upon the 
facts alleged in the petition and also filed a 
cross petition for equitable relief, and there
upon plaintiff filed an amended petition set
ting up matters cognizable at law and moved 
to have the case transferred to the law 
docket, held, that such motion was properly 
overruled even though plaintiff consented in 
his amended petition to the equitable relief 
asked by defendant: Wilkinson v. Pritchard, 
61 N. W.,965. 

Where a counter-claim presents an issue 
which involves equitable relief the case is 
properly transferred to the equitable docket, 
although there is no controversy as to the 
facts which entitle the defendant to such re
lief: Marquis v. Illsley, 68 N. W., 589. 

In an action to recover specific personal 
property there may be an equitable defense 
which may be a ground for transferring the 
action to the equity docket for trial, but such 
equitable defense must be a defense proper 
and not a counter-claim: Palmer v. Palmer, 
90-17. 

An intervenor presenting issues a part 
only of which are equitable has no right to 
delay in the action in order to transfer the 
equitable issues to the equity docket: Kas-
sing v. Ordway, 69 N. W., 1013. 

The defendant by going to trial in the 
action as prosecuted, does not waive any 
error of the court in changing the form of 
the action: Babb v. Albright, 93-50. 

SEC. 3436. Court may order change. If there is more than one party 
plaintiff or defendant, who fail to unite on the kind of proceedings to be 
adopted, the court, on its own motion, may direct such proceedings to be 
changed to the same extent as if the parties had united in asking it to be 
done. [C. '73, § 2518.] 

SEC. 3437. Errors "waived. An error as to the kind of proceedings 
adopted in the action is waived by a failure to move for its correction at the 
time and in the manner prescribed in this chapter; and all errors in the deci
sions of the court are waived unless excepted to at the time, save final judg
ments and interlocutory or final decrees entered of record. [C. '73, § 2519; 
K., § 2619.] 

Under this section, held, that where pro
ceedings in the circuit court which should 
have been brought in probate were entitled 
in equity or at law, a motion to change to 
the proper docket was the only remedy: 
Ashlock v. Sherman, 56-311; McName v.Mal-
vin, 56-362; First Nat. Bank v. Green, 59-171; 
Goodnow v. Wells, 67-654. 

The fact that a party seeks relief in an 
assignment proceeding which should have 
been asked in a suit in equity cannot be 
urged on appeal if not raised in the lower 
court: In re Knapp, 70 N. W., 626. 

Objection that the action was brought by 
the wrong kind of proceedings cannot be 
taken advantage of after judgment: Match v. 
Judd, 29-95. 

If the proper steps to effect the change 
are not taken in the court below the remedy 
is regarded as waived: Parshall v. Moody, 
24-314: Green v. Marble, 37-95; Knott v. Tin-
cher, 39-628. 

A party who fails at the proper time to 
object to the prosecution of an action in 
equity which should have been at law, by 
moving to transfer it to the law docket, is 
presumed to have waived objection on that 
ground and to have assented to the cause 
proceeding as an equitable action, and in 
such case such relief as equity might render 
in a proper case might be given: Richmond 
v. Dubuque & 8. G. B. Co., 33-422, 504. 

Where an action is improperly prose
cuted by equitable proceedings, a failure to 
object thereto as provided in $ 3434 operates 
as a waiver of a jury trial: Ibid., 490. 

Generally a judgment in an equitable 

proceeding may be sustained if objection to 
the form of proceeding has not been made 
in the manner prescribed by the statute, 
though the action should have been by ordi
nary proceeding; but if, upon the merits of 
the case, the relief granted would have been 
denied at law and ought not to have been 
given in an equitable proceeding, the judg
ment will not be sustained: Ibid., 489. 

The right to insist that equitable relief 
cannot be given, where the action is only 
for a judgment at law and is by ordinary 
proceeding, is not waived by failing to move 
for a change to the proper docket: Newman 
v. Covenant Mut. Benefit Ass'n, 72-242. 

An objection to the form of the proceed
ing cannot be first raised on appeal: Tugel v. 
Tugel, 38-349; Gould v. Hurto, 61-45. 

Error of the court in sustaining a motion 
to transfer to the equity docket will not be 
ground of reversal on appeal where it does 
not appear that the party excepted to such 
action or demanded a jury trial: State v. 
Craig, 58-238. 

Where an action is brought in equity, 
and without objection by defendant is set 
for trial as an equitable action and tried 
in that manner, defendant cannot object to 
the method of trial on the ground that the 
action is solely cognizable at law: McVey v. 
Manatt, 80-132. 

An objection to the form of action that it 
ought to have been at law and not in equity 
is waived by not moving to transfer the case 
to the proper docket and cannot be raised 
by demurrer: Bibbins v. Clark, 90-230. 

Where actions legal and equitable were 
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improperly joined, and without any motion 
for separation the court disregarded the ac
tion in equity, and tried the action at law 
only, held, that there was no such error as 
to i-equire reversal: Mallon v. Ludden, 91-
743. 

"Where in the same petition a cause of 
action at law is joined with one in equity, 
the defendant has not the right after joining 

issue to have the whole cause transferred to 
the law calendar for trial to the jury: First 
Nat. Bank v. Rowley, 92-768. 

Where an answer in an action at law sets 
up defenses some of which are legal and 
some equitable and neither party takes steps 
to have the issues separated they will be 
heard together on appeal in equity: Thatcher 
v. Stickney, 88-454. 

SEC. 3438. Uniformity of procedure. The provisions of this code 
concerning the prosecution of a civil action apply to both ordinary and equi
table proceedings unless the contrary appears, and shall be followed in 
special actions not otherwise regulated, so far as applicable. [C'73, § 2520; 
R., §§ 2620, 4173; 0.'51, § 2516.] 

ceedings to disbar an attorney: State v. Clark, 
46-155, 159. 

The provision that the averments of a 
petition shall be held true, unless denied, is 
applicable in a special proceeding to set 
aside the report of an administrator: Van 
Aken v. Welch, 80-114. 

The statute of limitations is not appli
cable to a proceeding to assess damages for 
a r ight of way taken by a railway: Hartley 
v. Keokuk & Of. W. B. Co., 85-455. 

Proceedings to condemn property for a 
work of internal improvement should be 
governed, as far as practicable, by the rules 
governing ordinary actions: Forney v. Balls, 
30-559. 

Thus it was held that the provisions of 
the Civil Code as to change of place of trial 
were applicable in an appeal, in a proceed
ing to condemn land for a right of way: 
Whitney v. Atlantic Southern B. Co., 53-651. 

This provision was applied also to pro-

SEC. 3439. Actions on judgments. No action shall be brought upon 
any judgment against a defendant therein, rendered in any court of record 
of the state, within fifteen years after the rendition thereof, without leave 
of the court, for good cause shown, and on notice to the adverse party; nor 
on a judgment of a justice of the peace in the state within eight years after 
the same is rendered, unless the docket of the justice or record of such 
judgment is lost or destroyed; but the time during which an action on a 
judgment is prohibited by this section shall not be excluded in computing 
the statutory period of limitation for an action thereon. [C. '73, § 2521.] 

I t is a ground of demurrer to a petition on 
such a judgment that the action appears to 
be brought within fifteen years without 
leave of court: Watts v. Everett, 47-269. 

This statutory provision affects the rem
edy, and applies to judgments rendered be
fore as well as after its passage: Ibid. 

Where the record of the judgment is lost 
or destroyed, suit thereon, even if proper, is 
not the only method for supplying such rec
ord: Gammon v. Knudson, 46-455. 

An action to foreclose a mortgage, given 
to secure a note which is already reduced to 
judgment, is not prohibited by the statutory 
provision above referred to: Matthews v. 
Davis, 61-225. 

Prior to the enactment of this section in 
the Code of '73, held, that an action might be 
maintained on a domestic judgment while in 
full force, and upon which an execution 
might issue, in the absence of any legislative 
restriction: Thompson ». Lee County, 22-206; 
Simpson v. Cochran, 23-81. 

The restriction here imposed is not appli
cable to actions in the federal courts: Phil
lips v. O'Brien County, 2 Dillon., 518. 

A judgment rendered in an action on a 
prior judgment is a conclusive adjudication 

that plaintiff is owner of such judgment, and 
is entitled to receive the whole amount due 
thereon: Virden v. Shepard, 72-546. 

A party is not entitled to maintain an ac
tion which, if successful, would result in a 
personal judgment against defendant of no 
more binding force than the one which he 
already has: Shepherd v. Bridenstine, 80-225. 

An application to the probate court for an 
order to compel a guardian to pay the amount 
of a judgment against him as garnishee in 
a suit against his ward, is not such" an action 
upon a judgment that it cannot be brought 
within fifteen years without leave of court: 
Coffin v. Fiisiminger, 75-30. 

Section applied: Morrison v. Springfield, 
etc., Co., 84-637. 

Under the corresponding section of the 
Code of '73, which did not contain the last 
clause, held, that as the action on a judg
ment might not be maintained until the ex
piration of fifteen years from the time of its 
rendition, the statute of limitations as 
against such action did not commence to run 
until the fifteen years had expired, and the 
action on the judgment might therefore be 
brought within twenty years thereafter. 
(See \ 3447, \ 8): Weiserv. McDowell, 93-772. 

SEC. 3440. Judgments not annulled in equity. Judgment obtained 
in an action by ordinary proceedings shall not be annulled or modified by 
any order in an action by equitable proceedings^ except for a defense which 
has arisen or been discovered since the judgment was rendered. But such 
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judgment does not prevent the recovery of any claim, though such claim 
might have been used by way of counter-claim in the action on which the 
judgment was recovered. [C. 73, § 2522; R., § 2621.] 

This does not prevent the issuance of an 
injunction against the collection of a judg
ment which is being enforced contrary to 
the agreement of parties: Baker v Redd, 44-
179. 

Judgment in garnishment proceedings, 
although rendered for an amount in excess 
of garnishee's liability to judgment debtor, 
cannot be modified in an action in equity: 
Burlington & M. B. B. Co. v. Hall, 37-620. 

Where a defendant permits judgment to 
go against him by default on a legal demand, 
he may in a subsequent action set up and 
rely upon equitable matters which would 
have constituted an available defense in the 
first action: and semble, that the same would 
be true where the claim available as a de
fense is a legal one: Fairfield v. McNany, 
37-75. 

"Where an action was brought on account, 
but plaintiff afterwards elected to dismiss 
the same without prejudice, and the clerk by 

SEC. 3441. Discovery. No action to obtain a discovery shall be brought, 
except, where a person or corporation is liable either jointly or severally 
with others by the same contract, an action may be brought against any par
ties who are liable, to obtain discovery of the names and residences of the 
others. In such action the plaintiff shall state in his petition, in effect, that 
he has used due diligence, without success, to obtain the information asked 
to be discovered, and that he does not believe the parties to the contract 
who are known to him have property sufficient to satisfy his claim. The 
petition shall be verified, and the cost of such action shall be paid by the 
plaintiff unless the discovery be resisted. [C. 73, § 2523; R., § 4127.] 

mistake entered judgment against him, and 
plaintiff had no knowledge of the mistake 
until the judgment so entered was pleaded 
in bar of a second action on the same ac
count, and the court held the defense good 
and rendered judgment against him in the 
second action, held, that the last judgment 
must be considered a final adjudication of 
the claim, as a court of equity could not treat 
it as a nullity or set it aside: Bowery v. 
Greene County, 75-338. 

This section has no reference to judg
ments which are entirely void and the en
forcement of such a judgment may be en
joined in a suit in equity: Leonard v. Capital 
Ins. Co., 70 N. W., 629. 

A defense to the judgment which has 
arisen since the judgment was entered may 
be made the ground for enjoining the en
forcement of the judgment: Brakke v. Hos-
kins, 67 N. W., 235. 

Equity will not take jurisdiction of a case 
on the ground of discovery, if it be not shown 
that ths practice of the law courts and the 
rules of evidence prevailing over it are such 
that the party can obtain the evidence neces
sary to establish the amount of recovery: 
Richmond v. Dubuque & 8. C. R. Co., 33-422, 
484. 

The fact that plaintiff prays that defend
ant be required to produce the note sued on 
and attach a copy of it to his answer does 
not bring the case within equitable cogni
zance. Under this section an action solely 
for discovery cannot be brought in equity: 
Searcy v. Miller, 57-613. 

SEC. 3442. Successive actions. Successive actions may be maintained 
upon the. same contract or transaction whenever, after the former action, a 
new cause of action has arisen thereon or therefrom. [C.73, § 2524; 
R., § 4128.] 

While a breach of contract for continuing 
services, such as furnishing support to plain
tiff, might be a ground for treating the con
tract as finally broken, and bringing action 
for the entire amount of the contract from 
the time of breach, yet the beneficiary is not 
bound to treat the contract as entirely 
broken, but may sue for damages accrued, 
and may maintain successive actions for sub
sequent damages: McCay v. McDowell, 80-146. 

There is nothing in this section indicat
ing that the successive actions referred toare 
not governed by the general statute of limi

tations so that they must be brought within 
the prescribed period from the time when the 
right of action accrues. The section has no 
application to additional damages happening 
or discovered because of some particular 
breach of contract: Russell v. Polk County 
Abstract Co., 87-233. 

Section referred to in Richmond v. Du
buque é 8. C. B. Co., 33-422. 

As to when successive actions are permis
sible, so that the bar of the statute of limita
tions will not cut off plaintiff's right, see 
notes to I 3447. 

SEC. 3443. Actions survive. All causes of action shall survive and 
may be brought notwithstanding the death of the person entitled or liable 
to the same. [C. 73, § 2525; R., §§ 3407, 4110; C'51, § 2502.] 

Right of action or defense survives: Any 
rights of remedy or defense existing in a 

party pass to his representatives on his death: 
Harper v. Drake, 14-533. 
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An action for libel will survive: Carson 
v. McFadden, 10-91. 

Although an action for slander will sur
vive against the personal representatives of 
defendant, the plaintiff cannot recover, as 
against such representatives, exemplary or 
punitive damages: Sheik v. Hdbson, 64^146. 

An action for injury to the person will 
survive: McKinlay v. McGregor, 10-111. 

A servant's right of action for personal 
njury against his master survives the death 

of the servant: Mummv. Owens, 2 Dillon, 475. 
An action for seduction brought by the 

female herself survives: Shafer v. Grimes, 
23-550. 

An action for divorce is abated by the 
death of the parties, and with it all claim 
for alimony: Barney v. Barney, 14-189; 
O'Hagan v. O'Hagan's Ex'r, 4-509. 

If a counter-claim is properly maintain
able in favor of two defendants, the death 
of one of them will work no abatement there
of: Moorehead v. Hyde, 38-382. 

A deposition taken after plaintiff's death 
upon notice served before his death cannot 
be used in subsequent proceedings in which 
the personal representatives are substituted, 
and should be stricken from the files on 
motion: Kershman v. Swhela, 59-93. 

As to survival of actions pending upon 
appeal, see notes to I 4150. 

Assignment. All causes of action which 
survive under the statutory provision above 
referred to are assignable: Gray v. McCal-
lister, 50-497. 

A cause of action for a personal tort is as
signable: Ibid.; Weire v. Davenport, 11-49; 
Vimont v. Chicago & N. W. B. Co., 64-513,-
Hawley v. Chicago, B. & Q. B. Co., 71-717. 

It seems to have been otherwise held be
fore the passage of statutory provisions re
lating to survival of actions: Taylor v. Gal-
land, 3G. Gr., 17. 

Action upon a right of action arising from 
personal injury may be brought by the as
signee thereof in a state where the assign
ment of such a cause of action is permitted 
by statute, although the assignment is made 
in a state where the common-law rule pro
hibiting such assignment is still in force: 
Vimont v. Chicago & N. W. B. Co., 69-296. 

A cause of action for injuries to stock 
under \ 2055 may be assigned, and the 
assignee may recover the double damages 
which are by that section allowed to the 
owner: Everett v. Central Iowa B. Co., 73-442. 
As to assignability, see g 3044 and notes. 
As to survival of actions pending, see ? 3476. 

S E C . 3444 . Civil r e m e d y not merged i n crime. The r ight of civil 
remedy is not merged in a public offense, but may in all cases be enforced 
independently of and in addition to the punishment of the latter. [C. 73 , 
§ 2526; R.,§ 4111.] 

S E C . 3445 . Ac t ions b y or against l ega l representat ives—subst i 
tut ion. Any action contemplated in the two preceding sections may be 
brought, or the court, on motion, may allow the action to be continued, by 
or against the legal representatives or successors in interest of the deceased. 
Such action shall be deemed a continuing one, and to have accrued to such 
representative or successor at the time it would have accrued to the deceased 
if he had survived. If such is continued against the legal representat ive of 
the defendant, a notice shall be served on him as in case of original notices. 
[C.73, § 2527; R., § 4111; C ' 5 1 , § 1699.] 

Injuries causing death: Although the suiting in death, and the right of recovery 
provision of Revision, \ 4111, Code of '51, \ 
2501, that when a wrongful act produces 
death the perpetrator is civilly liable for the 
injury, was not retained in the Code of '73, 
held, that the effect of the provisions of that 
Code were the same as though that express 
language had been retained: Conners v. Bur
lington, C. B. <& N. B. Co., 71-490. 

An action for personal injuries causing 
instant death survives, and may be prose
cuted by the administrator: Wmden v. Hume-
ston & S. B. Co., 72-201. 

A corporation is liable in a civil action 
for wrongful acts of its servants, done in its 
employment and producing death. Its lia
bility, however, would not probably be held 
to exempt the immediate agent from liabil
ity: Donaldson v. Mississippi & M. B. Co., 18-
280. 

Where an employe of a railroad company 
received injuries through the wrongful act 
of a co-employe, resulting in death, the com
pany was held to be the "perpetrator" within 
the language of Revision, \ 4111, and civilly 
liable: Philo v. Illinois Cent. B. Co., 33-47. 

Law of the place: At common law no 
action could be maintained for an injury re-

for such injuries exists, if at all, only by 
reason of the law of the place of the injury: 
Hyde v. Wabash, St. L. & P. B. Co., 61-441. 

Therefore, held, that the personal repre
sentatives of the person whose death was 
caused by an injury in Missouri, where the 
statute does not authorize a recovery in such 
cases by the personal representatives, could 
not maintain an action for such injury in the 
courts in Iowa: Ibid. 

A right of action for personal injury aris
ing under the laws of this state, being as
signable in this state, an action may be 
brought here by an assignee thereof, al
though the assignment is made in a state 
where the common-law rule prohibiting such 
assignment is still in force: Vimont v. Chicago 
& N. W. B. Co., 69-296. 

Where the right of action accrues by 
virtue of the statute of one state the action 
may be maintained in another state, if not 
contrary to the public policy or laws of the 
place where suit is brought: Morris v. Chicago, 
B. I. & P. B. Co., 65-727. 

Therefore, where the death which was 
the subject of the action was caused in the 
state of Illinois by the negligence of a rail-
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way company, and the statutes of Illinois 
gave to the administrator of deceased the 
right of action for such injury, held, that the 
courts of Iowa, within which defendant was 
also operating its line of railroad, might 
obtain jurisdiction, and appoint an adminis
trator to maintain a suit for the recovery of 
the damages allowed by the statutes of Illi
nois: Ibid. 

Substitution: No notice to defendant is 
necessary when the cause is continued in 
favor of the legal representative of plaintiff, 
and the substitution of such representative 
is no cause of continuance on behalf of de
fendant: Masterson v. Brown, 51-442. 

Under Code of '51, held, that where one 
of the joint makers of a note died during 
the pendency of a suit thereon, the action 
could not be continued, jointly, against the 
administrator of the deceased and the sur
viving joint obligors: Pecker v. Cannon, 11-
20; Marsh v. Ooodrel, 11-474. 

To whom action accrues : In determining 
whether the cause of action accrues to the 
person injured or only to his legal repre
sentatives, the test is whether he lived after 
the injury, and not the length of time he 
lived thereafter. If he lived but a short 
time, the cause of action accrued to him as 
actually as it would have done had he lived 
a month or a year thereafter. (Overruling 
Sherman v. Western Stage Co., 24-515); Kellow 
v. Central Iowa B. Co., 68-470; Ewell v. Chi
cago & N. W. B. Co., 29 Fed., 57. 

Where a minor received injuries from 
which he died about two hours afterwards, 
held, that the cause of action for such in
juries should be deemed to have accrued to 
the personal representative at the same 
time that it accrued to the minor, and that 
the action not being brought for two years 
was barred, the personal representative not 
being entitled to any extension of time for 
bringing the action on account of the minor
ity of the decedent: Murphy v. Chicago, M. & 
St. P. B. Co., 80-26. 

Measure of recovery: The damages in an 
action by the administrator, brought on ac
count of injuries to intestate causing his 
death, are given on different principles and 
for different causes from those controlling 
where the action is brought directly by the 
person injured, and no allowance can be 
made for pain and suffering: Dwyer v. Chi
cago, St. P. é O. B. Co., 84-479. 

Where action for personal injuries is 
brought by the administrator after the death 
of the injured party, for the benefit of the 
estate, damages for pain and suffering can
not be recovered; but if the action is 
brought by the injured party before his 
death, and afterward his administrator is 

plaintiff, damages for_pain 

and suffering may be recovered as though 
the action had been prosecuted to a termi
nation by the person injured: Muldowney v. 
Illinois Cent. B. Co., 36-462. 

While this section preserves a right of 
action to the representatives of the deceased 
it does not determine the damage to be al
lowed. Where the action is brought by the 
representative of deceased it is to repair an 
injury done to the estate and pain and suf
fering of the deceased are not taken into ac
count, nor can there be recovery of exem
plary or punitive damages, but when the 
action is brought by the injured party who 
dies during its pendency, the representative, 
being substituted, prosecutes the action as 
it might have been prosecuted by the de
ceased if he had lived, and the same dam
ages may be recovered as though the recov
ery of judgment had been by the injured 
party: Union Mill Co. v. Premier, 69 N.W., 
876. 

Damages: In an action by the adminis
tratrix of the estate of a deceased person for 
damages in causing the death of deceased, 
the jury should assess the damages at such 
just and reasonable sum as will compensate 
the estate of the deceased for the loss occa
sioned by his death. The jury may consider 
the circumstances of the deceased, his occu
pation, age, health, habits as to industry, so
briety and economy, the amount of his prop
erty, if any, and the probable duration of his 
life, and from these elements determine 
wliat his annual income during life would 
probably have been which would have been 
saved to his estate, and not expended, and a 
gross sum which would have produced a like 
income at interest, will be a proper sum to 
be allowed as damages, although the jury 
may arrive at the value of the life of the de
ceased to his estate in some other manner if 
they see fit; but they should not take into ac
count the pain and suffering nor the wounded 
feelings or grief of his relatives: Kelley v. 
Central B. of Iowa, 48 Fed., 663. 

In an action by the administrator of a 
minor to recover damages to,the estate re
sulting from injuries causing his death, the 
recovery is limited to those damages accru
ing after the minor would have attained his 
majority and up to the limit of his probable 
expectancy of life. The damages accruing 
before majority are not to the estate, but to 
the father or other person entitled to the 
minor's services: Walters v. Chicago, B. I. & 
P. Co., 36^58; Lawrence v. Birney, 40-377. 

As to the amount of recovery in cases of 
death, see Kelley v. Central B. of Iowa, 5 Mc-
Crary, 653. As to disposition of proceeds of 
recovery on account of death, see I 3313 and 
notes. 

substituted as ^ 
SEC. 3446. Construction of code provisions. The rule of the com

mon law, that statutes in derogation thereof are to be strictly construed, 
has no application to this code. Its provisions and all proceedings under it 
shall be liberally construed with a view to promote its objects and assist 
the parties in obtaining justice. [C. 73, § 2528; R., § 2622; C. '51, § 2503.] 

Similar provision in Code of '51, applied: as to meet most effectually the beneficial 
Strother v. Steamboat Hamburg, 11-59; Kra- end in view and prevent a failure of the 
mer v. Bebman, 9-114. remedy intended: Steamboat Kentucky v. 

A remedial statute should be soconstrued Brooks, 1 G. Gr., 398. 
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A remedial statute ought always to re- must be pursued: Cole v. Muscatine, 14-296; 
ceive a liberal construction: Steamboat Lake Lease v. Vance, 28-509; Conrad v. Starr, 50-470. 
of the Woods v. Shaw, 2 G. Gr., 91. The statute in relation to mechanic's 

Statutes made to promote an impartial liens being in derogation of the common 
administration of justice should receive a law should be strictly complied with: Greene 
liberal construction: Lyne v. Hoyle, 2 G. Gr., v. My, 2 G. Gr.. 508; Logan v. Atlix, 7-77. 
135. Statutes authorizing the taking of pri-

Exemption laws are to be maintained in vate property for particular purposes are 
spirit as well as letter, and even liberally not to be extended by construction to apply 
construed in favor of those claiming their to objects or persons not expressly within 
benefit: Kaiser v. Sealon, 62-463. their terms: Sandford v. Martin, 31-67. 

Where a statute gives a right and creates As applicable to a provision not found in 
a liability not existing at common law, and the Code, see Doolitlle v. Greene, 32-123; 
at the same time provides a specific mode in Foster v. Elliott, 33-216. 
which such right shall be asserted and lia- Section applied: National Park Batik v. 
bility ascertained, that mode and that alone Peavey, 64 Fed., 912. 

CHAPTER 2. 

OF LIMITATION OF ACTIONS. 

SECTION 3447. Period of. Actions may be brought within the times 
herein limited, respectively, after their causes accrue, and not afterwards, 
except when otherwise specially declared: 

1. In actions for injuries from defects in roads or streets—notice. Those 
founded on injury to the person on account of defective roads, bridges, 
streets or sidewalks, within three months, unless written notice specifying 
the time, place and circumstances of the injury shall have been served upon 
the county or municipal corporation to be charged within sixty days from 
the happening of the injury; 

2. Penalties or forfeitures under ordinance. Those to enforce the payment 
of a penalty or forfeiture under an ordinance, within one year; 

3. Injuries to person or reputation—relative rights—statute penalty—setting 
aside will. Those founded on injuries to the person or reputation, including 
injuries to relative rights, whether based on contract or tort, or for a statute 
penalty, within two years; and those brought to set aside a will, within five 
years from the time the same is filed in the clerk's office for probate and 
notice thereof is given; 

4. Mechanic's lien. Those to enforce a mechanic's lien, within two years 
from the expiration of the %fc(&[ or ninety days, as the case may be, for 
filing the claim as provided in the law relative to mechanics' liens; 

5. Against sheriff or other public officer. Those against a sheriff or other 
public officer, growing out of a liability incurred by the doing of an act in an 
official capacity or by the omission of an official duty, including the non-pay
ment of money collected on execution, within three years; 

> 6. Unwritten contracts—injuries to property—fraud—other actions. Those 
founded on unwritten contracts, those brought for injuries to property, or 
for relief on the ground of fraud in cases heretofore solely cognizable in a 
court of chancery, and all other actions not otherwise provided for in this 
respect, within five years; •— „ 

7. Written contracts—judgments of courts not of record—recovery of real prop
erty. Those founded on written contracts, or on judgments of any .courts 
except those provided for in the next subdivison, and those brought for the 
recovery of real property, within ten years; 

8. Judgments of courts of record. Those founded on a judgment of a court 
of record, whether of this or of any other of the United States, or of the 
federal courts of the United States, within twenty years. [26 G. A., ch. 63; 
22G. A., ch. 25; C. 73, §§ 486, 2529; R., §§ 1075,1865, 2740; C. '51, §§ 948,1659.] 
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I. I N GENERAL. 

I n equitable actions: The statute of lim
itations applies equally to actions at law and 
suits in equity: Phares v. Walters, 6-106; 
lîelf v. JSberly, 23-467; Williams v. Allison, 33-
278; District Tp v. District Tp, 62-30. 

While equity will usually, m analogy to the 
law, follow the statute of limitations, it will 
not in any case cutoff rights of parties to re
lief within a shorter time than that pre
scribed by the statute, unless the other party 
is shown to have been prejudiced by delay in 
some manner which would render it inequi
table to grant the relief sought: Light v. 
West, 42-138. 

Equity will treat a stale claim as barred 
in analogy with the provision of the statute 
of limitations, even though the case is such 
that technically the statute is not applicable: 
Mickle v. Walraven, 92-423. 

When a party seeking relief in equity 
has been guilty of laches, so that it is doubt
ful whether the other party can produce the 
evidence which is necessary to a fair presen
tation of the case on his part, or when it ap
pears that such party has been misled to his 
disadvantage by such misconduct, the court 
acts in obedience to the spirit of the statutes 
of limitation, and adopts the reasons and 
principles on which they are founded, rather 
than on their literal requirements: Math
ews v. Culbeiison, 83-434. 

Estoppel: Nothwithstanding the analogy 
between the law by which a right of action 
is limited and that of an estoppel where 
time is an ingredient the time in the two 
cases is not the same and an estoppel may 
arise, although the cause of action is not 
barred: State ex relv. Des Moines, 65N.W., 
818. 

Infringement of patent: The state stat
ute of limitations is not applicable to ac
tions to recover damages for infringement 
of a patent: May v. Cass County, 30 Fed., 762. 

Construction: The statute of limitations 
should not be viewed in an unfavorable light 
or as a defense unjust and discreditable: 
Penley v. Waterliouse, 3-418. 

Against municipal corporations: The 
statute does not run against the state: Des 
Moines County v. Marker, 34-84; Kellogg v. 
Decatur Counly, 38-524. 

Though the action be brought in the 
name of a county, yet if it be for the benefit 
of the state, as for the recovery of a part of 
the school fund, it will not be barred by the 
statute: Ibid. 

The liability of an estate of an insane 
person for the expenses of his confinement 
in the asylum is to the county and not the 
state, and the statute of limitations com
mences to run as against such claim from 
the time the county pays to the state the 
amount of such expenses: Harrison County 
v. Dunn, 84-328. U t V J V 9 

The'statutc will run ffgainst a city: Pella 
v. Scholle, 24-283. 

Statutes of limitations will not run to de
feat the exercise by a city of its govern
mental authority in establishing or main
taining a street, but in cases wherein arise 
questions involving property or contracts, 
which do not pertain to the exercise of ita 

authority, the statute will run: Waterloo v. 
Union Mill Co., 72-437. 

Where a city attempts to recover upon a 
contract, the statute of limitations may be 
interposed as a bar as in the case of persons: 
Muscatine v. Chicago. B. I. <&P. B. Co., 79-64."). 

Where it was claimed that by contract 
contained in a city ordinance, and the ac
ceptance thereof by a railroad company, the 
company thereby became obligated to do cer
tain grading on the street, held, that the 
lapse of more than ten years constituted a 
bar to the action: Ibid. 

The statute of limitations runs against an 
action by the county for delinquent taxes, 
for which the county is liable to the state: 
Brown v. Painter, 44-368. 

Where actions are brought by municipal 
corporations to recover property or to en
force contracts made with them in their cor
porate or governmental capacity, the statute 
may be applied in the same manner as where 
like actions are brought by natural persons: 
Burlington v. Burlinqton it- M. B. B. Co., 41-
134. 

The general statute of limitations applies 
to actions in the name of the state for the 
use of an individual or corporation against 
whom the statute would run: State v. Hen
derson, 40-242. 

The statute of limitation does not run 
against the state university: Manatt v. Starr, 
72-677. 

Special proceedings: The provisions of 
this section are not applicable to special pro
ceedings, as, for instance, proceedings to 
assess damages for the taking of land for a 
right of way by a railroad: Hartley v.Keokuk 
& N. W. B. Co., 85-455. 

In action for penalty under law of •'United 
States: When a cause of action is created 
by statute of the United States, the pro
visions of the state statute do not apply 
thereto, unless congress has so declared: 
Welles v. Graves, 41 Fed., 459. 

Pertains to the remedy: The statute of 
limitations in the state in which the action 
is brought prevails, and not that in which 
the contract was made: Bruce v. Luck, 4 G. 
Gr., 143.', 

Statutes of limitation pertain to the rem
edy and not to the essence of the contract, 
and an act extending the time for bringing 
suit on a cause of action is valid: Edwards v. 
McCaddon, 20-520. 

And such statutes are not unconstitutional 
as impairing the obligation of existing con
tracts: Parsons v. Carey, 28-431: Harrencourt 
V. Merritt, 29-71; Campbell v. Long, 20-382. 

The statute of limitations pertains to the 
remedy and not to the right of action or 
validity of the cause of action, and even 
though it prevent action being brought on 
a cause of action, such as a judgment which 
is still valid and enforcible in another state, 
it does not conflict with the provisions of the 
constitution of the United States, securing 
in each state full faith and credit to the 
judicial provisions of other states: Meek v. 
Meek, 45-294. 

The statute of limitations does not affect 
the validity of a debt or obligation of a con
tract; it bimply operates to arrest the rem-
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edy. hence an offer to pay a debt legally due 
applies to a debt, the remedy for which is 
barred by the statute of limitations: Barke 
v. Earley, 72-273. 

Changes in statutes of limitation take ef
fect on antecedent contracts: Sleeth v. Mur
phy, Mor., 321. 

The Code of '73 being a re-enactment of 
the provisions of the Revision as to limita
tions of actions, held, that the time which 
had run at the date when that Code was en
acted was to be added to the time running 
under that Code in making the period of 
limitation. And held, that to construe the 
Code of '73 as extending the period of limi
tation, and allowing the full period in each 
case after its taking effect as to causes of 
action already existing, would affect rights 
already accrued, contrary to the provisions 
of I 50 of that Code (see § 51): McDonald v. 
Jackson, 55-37. 

The statute of limitations applies to the 
remedy only, and if there is a cause of action 
existing, not barred when the statute takes 
effect, the statute applies to it, even though 
it is not made retrospective in its operations: 
Higgins v. Mendenhall, 42-675. 

Before the bar of the statute is complete 
the legislature may by statute enlarge the 
period: Hancood v. Quinby, 44-385. 

Repeal: Where a statute of limitations is 
unconditionally repealed without any saving 
clause, the rights of parties are to be adju
dicated in the same manner as if the act had 
never existed, unless the period of limitation 
under the previous statute has already ex
pired, in which case the repeal of the previ
ous act will not revive the right of action: 
Xorris v. Slaughter, 1 G. Gr., 338. 

While the legislature has the power to en
large the time for the statute to run, or to 
repeal a statute which has run for a part of 
the tinte prescribed, and give to past credit
ors the same length of time to prosecute 
their claims as future creditors, it cannot 
revive any right of action already barred: 
Ibid. 

The repeal or amendment of the statute 
of limitations cannot act retrospectively so 
as to disturb rights acquired thereunder, 
and deprive parties of protection to which 
they were fully entitled under a prior "enact
ment. Actions which have become barred 
are not revived upon the repeal of the 
statute of limitations: Thompson v. Bead, 
41-48. 

Where a previous statute was repealed 
and a new one enacted without any saving 
clause, held, that in computing the statutory 
period on an action arising before the tak
ing effect of the new law, the period of time 
which had elapsed prior to the taking effect 
of the new law could not be included: Ibid. ; 
Forsyth v. Bipley, 2G. Gr., 181; Wile v.Mather-
son, 2 G. Gr., 184. 

Where the statute reduced the period of 
limitation as to existing causes of action, 
held, that the new period for such actions 
was not to exceed the whole period allowed 
by the new statute, nor the period which 
would have been allowed under the old. 
(Overruling Bennett v. Bevard, 6-82; Phares 
v. Walters, 6-106): Wright v. Keithler, 7-92; 

Montgomery v. Chadwick. 7-111; Campbell v. 
Long, 20-382. 

And further, as to the effect of the pro
visions of the Code of '51, as to causes of 
action not already barred, see Kilbourne v. 
Lockman, 8-380. • 

Effect: The fact that the period of limi
tation has expired as against a note will not 
support an averment of payment. A barred 
debt is not to be regarded as extinguished: 
Austin v. Wilson, 46-362. 

Satisfaction of a judgment will be pre
sumed after a lapse of twenty years, subject 
to explanation in regard to the nonresidence 
of defendant. Within the twenty years, how
ever, the jury may be authorized to presume 
payment from circumstances, but not from 
the lapse of time alone: Hendricks v. Wallis, 
7-224. 

Statutes of limitation do not affect the 
validity of the cause of action, and the fact 
that a judgment is still valid and may be en
forced in the state where rendered does not 
prevent its being barred by the provisions of 
our law, notwithstanding the requirements 
of the constitution of the United States that 
full faith and credit shall be given to the 
judicial proceedings, etc., of another state: 
Meek v.Meek, 45-294. 

Actual adverse possession of real estate 
for ten years under a claim of absolute own
ership creates a title by prescription not 
merely for defensive but for all practical 
purposes upon which an action to quiet the 
title maybe maintained: IndependentDist. v. 
Fagen, 63 N. W. 456. 

Adverse _ po ñon for ten years may 
show such title ir grantor as to enable him 
to comply with the conditions of a contract 
under which he undertakes to make perfect 
title. While in such case there may be a 
possibility that the adverse claimant was 
under such disability as would bring the 
case within the exception of the statute of 
limitations, such fact cannot be presumed: 
Hunt v. Gray, 76-268. 

An attorney's claim for compensation un
der a contract having become barred by the 
statute of limitations, his right to enforce a 
lien for his compensation is also barred: 
Lamed v. Dubuque, 86-166. 

In case of surety: A claim which is, by 
the statute of limitations, barred as against 
the principal debtor, is by reason thereof 
barred also as against the surety, whether 
the statutory period as to the surety has ex
pired or not: Auchampaughv. Schmidt, 72-656. 

The same period of limitation applies in 
an action against sureties upon an official 
bond that would apply in an action against 
the principal, and it is immaterial that judg
ment against the principal has already been 
obtained: Wadsworth v. Gerhard, 5£k367. 

The fact that the principal debtor is dis
charged by the statute of limitations does 
not prevent a surety on the original indebt
edness being held on a new promise or ad
mission: Collins v. Bane, 34-385. 

Must be pleaded: The defense of the 
statute of limitations is an affirmative one, 
and the party pleading it must show the facts 
constituting the bar: Ilarlin r. Stevenson, 30-
371; Tredway v. McDonald, 51-663. 
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The statute cannot be relied upon at the 
trial unless pleaded: Brushv. Peterson, 54-243. 

I t must be specially pleaded, and will be 
held waived unless taken advantage of by de
murrer or answer: Robinson v. Allen, 37-27. 

The fact that a claim was barred by the 
statute of limitations before suit was brought 
thereon does not affect title acquired through 
such action. If parties have failed to inter
pose the defense of the statute at the proper 
time they are deemed to have waived it: 
Welch v. McGrath, 59-519. 

Raised by demurrer: Where the petition 
shows affirmatively that its cause of action 
is barred by the statute of limitations it may 
be assailed by demurrer. (<| 3561, f 6): Shor-
ick v. Bruce, 21-305. 

A petition in an action for slander, alleg
ing the publication of the slander on or 
about a particular date, is demurrable if the 
date thus mentioned is such that the statute 
of limitation appears to have run against 
the action: Jean v. Hennessy, 69-373. 

A demurrer in such case will not be de
feated by the fact that the petition alleges 
the repetition of such slanderous words at 
divers times after the original publication 
up to the bringing of action. Such allega
tions of the repetition of the slander consti
tute only a pleading of evidence which is 
admissible for the purpose of showing mal
ice: Ibid. 

A petition cannot be assailed by demurrer 
on the ground that the action was barred by 
the statute until it shows on its face that 
the cause of action accrued against defend
ant at a time prior to the period limited by 
the statute: District Tp v. Independent Dist., 
69-88. 

The objection that the action appears to 
be barred by the statute should be raised by 
demurrer, but may be taken by answer 
where no objection is made to its presen
tation in that manner: Sac County v. Hobbs, 
72-69. 

Where a special form of action is pro
vided by statute, and it is also provided that 
it shall be pursued within a limited time, 
such limitation need not be pleaded, and the 
objection may be made by motion to dismiss 
the action if brought after the time limited: 
Newcomb v. Steamboat Clermont, 3 G. Gr., 295. 

Matter removing the bar: Plaintiff may 
in his petition allege matters displacing the 
apparent bar of the statute: Petehell v. Hop
kins, 19-531. 

Thus, under a former statutory provision 
by which plaintiff might call defendant as a 
witness to prove a cause of action barred by 
the statute, held, that plaintiff must, in such 
a case, if his cause of action was apparently 
barred, state in his petition that he intended 
to rely upon defendant's testimony or his 
petition would be subject to demurrer: New-
field v. Blazon, 16-297. 

Where the note sued on appears on its 
face to be barred, but plaintiff in his peti
tion sets up facts preventing such bar from 
being applicable, an averment in the answer 
that the note shows on its face that the ac
tion is barred is no answer to the averments 
of the petition: Walker v. Russell, 73-340. 

Who may take advantage of: Where 

land is sold at foreclosure sale for an indebt
edness represented by a second note secured 
by mortgage, the purchaser may plead the 
statute of limitations in an action in which 
it is sought to subject the land to the pay
ment of the first note secured by the same 
mortgage. The original maker of the notes 
and mortgage being a party to the action, 
but no judgment being asked against him, 
cannot make admissions in the pleadings 
such as will defeat the defense of the statute 
of limitations as to such purchaser: Day v. 
Baldmn, 34-380. 

Where a devise is made upon condition 
that the devisee pay all the debts enforci-
ble against testator's estate, the period of 
limitation as against such devisee who ac
cepts under the will is not extended: Huston 
v. Huston, 37-668. 

Suspension of right to sue: The time 
during which a party is prevented by in
junction from enforcing a judgment in his 
favor should be excluded from calculating 
the period of limitation, both as to the per
son enjoined and those claiming under Mm: 
Tredway v. McDonald, 51-663: and see § 
3458. 

Where the statute has commenced to run 
against a cause of action it will not be sus
pended on account of the death of the party 
in whose favor the cause of action has ex
isted and the minority of the persons to 
whom his rights have been passed: Bishop v. 
Knoicles, 53-268. 

II . W H E N COMMENCES TO R U N . 
When cause of action accrues: The stat

ute of limitations begins to run from the 
time the cause of action accrues. After the 
statute once begins to run, no subsequent 
disability will suspend it unless the stat ¿te 
itself provides therefor. Before a cause of 
action will accrue or the statute begin to 
run, there must exist a cause of action and 
a person authorized to prosecute it. So the 
statute will not run against a cause of action 
accruing to the estate of a decedent until 
there is a personal representative in whose 
name it may be prosecuted: Sherman v. West
ern Stage Co., 24-515, 553. 

The principle announced in Sherman v. 
Western Stage Co. supra that the statute of 
limitations does not begin to run until there 
is some one authorized to sue, does not ap
ply to cases where the cause of action is in 
favor of a person under disability such as a 
minor or insane person. In such ca3e the 
suit might be brought during the con
tinuance of the disability and all that the 
statute attempts to secure is that the bar 
shall not be complete until a reasonable 
time after the disability has been removed: 
McNeill v. Sigler, 64 N. W., 604. 

The action by the personal representative 
of a minor, for injury causing his death, 
must be brought within two years from the 
time of such injury, the personal repre
sentative not being entitled to any exten
sion of time on account of minority of dece
dent: Murphy v. Chicago, M. & St. P. R. Co.. 
80-26. 

Where the statute commences to run 
during the lifetime of the person in whose 
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favor the right originally accrued, its oper
ation is not suspended by his death: Grether 
». Olark, 75-383. 

It is not the date of the promise, but the 
time when the cause of action accrues there
on, which determines when the statutory 
period commences to run: Walker v. Lathrop, 
6-516. 

The statute of limitations commences to 
run when the cause of action has fully ac
crued: Baker v. Johnson County, 43-645. 

Where it was agreed between the heirs 
of an estate that, upon the setting aside of 
the will, a certain amount should be al
lowed to two such heirs upon final distribu
tion of the property of the estate, held, that 
the statute of limitations against the claim 
of the heirs for the amount thus agreed up
on did not commence to run until the final 
distribution of the property: Rogers v. Gillelt, 
56-266. 

An action for the interpretation of a will 
and for the recovery of property thereunder 
does not accrue until the rights claimed un
der the will have been infringed: Jordan v. 
Woodin, 93-453. 

When a person indebted to an estate made 
certain payments, and afterwards failed to 
set such payments up in defense to the ac
tion in behalf of the estate by reason of an 
arrangement for a compromise, and judg
ment was rendered against him for a larger 
amount than his indebtedness, and there
after the terms of the compromise were vio
lated by the opposite party, held, that the 
debtor's cause of action to recover payments 
not set up by him in the action accrued only 
from the time of the violation of the agree
ment for the compromise: Savery v. Sypher, 
39-675. 

A right of action does not accrue for a 
wrongful act until the party complaining 
has suffered injury therefrom: Steel v. Bryant, 
49-116; Moore v. McKinley, 60-367. 

To set aside fraudulent conveyance: A 
cause of action for the setting aside of a con
veyance as fraudulent does not accrue until 
the creditor has obtained his judgment, it 
not appearing that he has been guilty of 
laches in delaying to obtain judgment with 
reasonable diligence after his cause of ac
tion accrued: Brundage v. Cheneworth, 70 N. 
W., 211. 

On written contract to convey: In an ac
tion to recover the part of the purchase 
money paid, in case of breach of written con
tract to convey, the statute commences to 
run from the time of demand and refusal to 
convey, and not from date of payment of the 
money, such action not being for money had 
and received: Denting v. Haney, 23-77. 

No time for the performance of a contract 
to convey being specified, it is implied that 
the performance shall be made within a 
reasonable time, and the statute of limita
tions will commence to run from that time: 
Harbour v. Rhinehart, 39-672. 

"Under continuous contract: When labor 
is performed during a continuous period un
der one contract, the statute of limitations 
begins to run from the completion of the 
work: Shorick v. Bruce, 21-305. 

It must be presumed that it is the uni

versal custom to render compensation for 
personal services at intervals, whatever may 
be the time of employment. But unless the 
custom is known to exist in case of expenses 
and services in support of a child or other 
person running through a long series of 
years, if the contract fixes no time for its 
termination, the law will presume that, un
less terminated, the contract continues to 
run so long as the services are rendered, or 
in case of a child, until majority, and the 
amount of charges for such services and ex
penses will be deemed entire and not from 
year to year: Carroll v. McCoy, 40-38. 

The repudiation of a contract will not au
thorize an action to be commenced prior to 
the time fixed for the bringing of such action 
by the terms of the contract: McConnell v. 
Iowa Mutual Aid Ass'n, 79-757. 

In case of partnership: The statute of 
limitations does not begin to run against an 
action for settlement of a partnership until 
the partnership is dissolved, or until suffi
cient time has elapsed after demand for ac
counting and settlement: Bicharás v. Grin-
nell, 63-44. 

In case of surety: The payment of a judg
ment by a surety gives rise immediately to a 
right of action against the principal debtor 
for the money so paid, and the fact that such 
payment is made upon the mere indefinite 
promise by the principal to repay at some 
future time will not suspend the surety's 
right of action and the running of the statute 
of limitations thereon: Wilson o. Crawford, 
47-469. 

A cause of action by the surety against 
the principal arises when the surety pays the 
obligation and upon an implied promise of 
indemnity. Such action being on an unwrit
ten contract must be brought within five 
years: Miller v. Lesser, 71-147. 

Where the grantee of real property, as a 
part of the purchase money, agreed to pay 
off a judgment against the grantor, held, that 
the relation of principal and surety was cre
ated, and the grantor having paid the judg
ment, his right to recover from the grantee 
accrued from the date of payment, no special 
time for payment being fixed: Foster v. 
Marsh, 25-300. 

A joint maker of a note who is in fact 
only a surety, and who pays or purchases the 
note, is not entitled to recover on the note, 
but his action is one for indemnity for 
the money paid, on the unwritten and im
plied agreement of his principal, and such 
action is barred in five years from the date 
of payment: Harruh v. Jacobs, 75-72. 

Contract to pay after death: Where 
there is a contract for services to be paid for 
on the death of the party to whom they are 
rendered, the statute of limitations as against 
such claim commences to run only from the 
death of the party: Riddle v. Backus, 38-81. 

Contract for support: An action for 
breach of contract to support during life is 
not barred by the statute of limitations so 
long as plaintiff lives: Riddle v. Beattie, 77-
168. 

A contract for the support of a persoD dur
ing life being a continuing one for breach of 
which the obligor would be liable at any 
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time during the life of the beneficiary, an 
action for such breach is not barred by lapse 
of time during the life of the beneficiary, 
but the recovery will be limited to damages 
accruing within five years before the bring
ing of the action: McCay v. McDoioell,SO-UQ. 

Indebtedness payable on demand: Upon 
an unwritten contract for a loan of money 
payable on demand, the statute commences 
to run from the time of the loan: Hall v. 
Letts, 21-596. 

Claim against county: The statute com
mences to run as against an unliquidated 
claim against a county from the time the ac
count accrues and not from the time the de
mand required by \ 3528 is made: Baker v. 
Johnson Coivnty, 33-151. 

Where a warrant is made payable out of 
a certain fund the right of action on the 
warrant does not arise until the fund out of 
which it is made payable comes into exist
ence: Wetmore v. Monona County, 73-88. 

Where preliminary steps are required: 
A party holding a claim or right of action 
cannot be allowed to prolong the operation 
of the statute by refusing to take the steps 
which the law requires in order to authorize 
the maintenance of the action: Prescott v. 
Gonser, 34-175; Hinlrager v. Hennessy, 46-600; 
First Nat. Bank v. Greene, 64-445; Squier v. 
Parks, 56-407; Hinlrager v. Traut, 69-747; 
Mickle v. Walraven, 92-423; Grand Lodge v. 
Graham, 65 N. W.,837. 

The right of action will be deemed to 
have accrued at the time when by taking 
the proper steps the action might have been 
brought: Hinlrager v. Traut, 69-746. 

When a plaintiff could at any time by 
making a demand and giving a notice have 
acquired a r ight to recover against the de
fendant, the statute of limitations begins to 
run when he might have done so: Great 
Western Tel. Co. v. Purdy, 162 U. S., 329. 

Even where a demand may be necessary 
before bringing action, the party having the 
right to demand performance at any time 
cannot delay such demand and thereby pre
vent the statute of limitations from com
mencing to run; and where the demand is 
not necessary to create a debt, but is only a 
preliminary step to the enforcement of a 
remedy for the breach of such debt, which 
breach is complete without the demand, the 
statute will commence to run from the time 
that demand might have been made: Pres-
cott v. Gonser, 34-175. 

A person cannot postpone the operation 
of the statute of limitations by failing to 
make a demand where the demand is all that 
is necessary to fix the liability of the other 
party: Lower v. Miller, 66-408; Great Western 
Tel. Co. v. Purdy, 83-Í30. 

Therefore in an action by a corporation 
for the payment of subscriptions of stock, 
where the call for such payment might have 
been made at any time upon an order for 
payment and notice thereof, Mid, that, in the 
absence of any order and notice, the right of 
action became barred after the statutory per
iod: Great Western Tel.Co. v. Purdy, 83-430. 

When the right of action depends on a 
demand, such demand must be made within 
the statutory period of limitation after the 

right to make it accrues, unless there are 
special circumstances excusing the party 
from so doing; otherwise the demand will be 
considered as not made within a reasonable 
time: Ball v. Keokuk & N. W. B. Co., 62-751. 

Therefore, held, that where it appeared 
that •a railway company had a contract with 
a land owner by which the former was en
titled to a deed for a right of way upon de
mand as soon as the road was located, and 
no demand was made until the expiration of 
ten years after the right to make it had ac
crued, the right of the company to a deed 
had become barred: Ibid. 

Where a contract between two district 
townships provided that the defendant dis
trict should pay a certain share of the in
debtedness of the plaintiff, and should share 
pro rata in all discounts or money saved by 
compromise of any such indebtedness, and 
where the contract stated no definite time 
for payment, held, that as the plaintiff could 
at once demand judgment, and failed to do 
so for fifteen years, the action was barred 
by the statute of limitations: District T'p v. 
District T'p, 79-100. 

Claim against township or school dis
trict: Where a township clerk paid an order 
which should have been allowed by the 
township trustees at the first settlement 
thereafter, held, that the statute of limita
tions, as against an action of mandamus to 
enforce the allowance of the claim, com
menced to run from that time, and not from 
the time of subsequent demand: Dewey v. 
Lins, 57-235. 

The statute of limitations commences to 
run against warrants drawn by a district 
township on its own treasurer, at least from 
the time of their presentation for payment, 
although such payment is refused only for 
the reason that there are not funds on hand 
at the time: Carpenter v. District Tp, 58-335. 

Election of remedies: Where a party 
has two remedies the fact that he elects to 
proceed on one does not stop the running of 
the statute of limitations as to the other: 
Garrett v. Bicklin, 78-115. 

Therefore, where it was claimed that prop
erty was wrongfully seized under attachment, 
held, that the right of action for damages for 
wrongful attachment accrued at once when 
the attachment was made, and not from the 
time of judgment in the attachment proceed
ing, and that it was immaterial that prior to 
the judgment plaintiff was pursuing his 
remedy by intervention in that proceeding 
to recover the property: Ibid. 

Option as to payment: Where the debtor 
has the option to pay the debt at any time 
before a certain date the cause of action does 
not accrue until the expiration of such time: 
Creighton v. Bosseau, 1-133. 

A provision in a mortgage that upon de
fault in the payment of installments of 
interest or taxes, the whole indebtedness 
shall become due, is for the benefit of the 
mortgagee at his election, and such default 
will not stay the statute of limitations run
ning against the indebtedness, in the absence 
of an election on the part of the mortgagee 
to take advantage of such provision: Watts 
v. Creighton, 85-154. 



1849 
Tit. XVIII, Ch. 2. LIMITATION OF ACTIONS. § 3447 

Against sheriff for right-of-way dam
ages: A right of action against a sheriff for 
money paid to him in pursuance of an assess
ment of damages for right of way accrues 
a t the expiration of the thirty days allowed 
for appeal from such assessment: Lower v. 
Miller, 66-408. 

"Where a r ight of action against a sheriff 
has accrued during his first term, and he is 
re-elected for a second term, such re-election 
•does not stop the running of the statute as to 
such money. I t cannot be claimed that he 
received at the beginning of the second 
term from himself an amount for which he 
was liable during his first term: Ibid. 

Void county bonds: "Where by reason of 
an adjudication that bonds issued in pay
ment of stock in a railroad company were 
void, a county became entitled to the return 
of such bonds, or damages on account of their 
having passed into the hands of innocent 
purchasers, held, that such right accrued 
when the bonds were declared void: Wapello 
County v. Burlington & M. B. B. Co., 44-585. 

On accommodation paper: A right of ac
tion in favor of the accommodation maker of 
paper against the party accommodated only 
arises upon failure of the latter to pay the 
paper at maturity or to reimburse the 
maker in case he is compelled to pay it: 
Jefferson County v. Burlington & M. B. B. Co., 
66-385. 

But where a county issued negotiable 
bonds in aid of a railroad company which 
had passed into the hands of innocent hold
ers, who could recover thereon, although 
the bonds were in fact issued without au
thority, it being believed, however, at the 
time they were issued, by all parties, that 
they were valid, held, that the right of action 
of the county against the railway company 
to recover the amount of the liability thus 
improperly incurred in behalf of such com
pany accrued at the time the bonds passed 
into the hands of the railway company, and 
the right of action was barred in five years 
thereafter: Ibid. 

Against officer for taking improper 
bond: A cause of action against a clerk for 
taking a defective stay bond does not accrue 
until plaintiff has been damaged, that is, 
until a r ight of action has accrued on the 
bond: Steel v. Bryant, 49-116. 

Therefore, an action by a clerk against 
his deputy, for defaultof the latter in approv
ing such bond, does not accrue until the same 
time: Moore v. McKinky, 60-367. 

Against trustee: The statute of limita
tions will run in favor of the trustee of a re
sulting or constructive trust from the time 
he disowns the trust and claims title in his 
own right to the trust property: Otto v. Scftïap-
kahl 57-226; Gebhard v. Sattkr, 40-152. 

The conveyance of the trust property by 
the trustee holding under a resulting trust 
by a deed in which he asserts that he is the 
absolute owner, followed by possession of his 
vendee, is sufficient to constitute a denial of 
the trust: Peters v. Jones, 35-512. 

The statute of limitations will limit and 
control the right of action in equity in cases 
of implied or resulting truots: Harbour o. 
Ehinehart, 38-672. 

78 

A contract to make a deed to a certain 
piece of land, provided the grantor should 
get a pre-emption on the same, ' ' in the penal 
sum of two hundred dollars, " held not to con
stitute a case of direct or express trust which 
in equity has been considered not to be 
barred by the statute of limitations. Even 
if in such case the purchase money has been 
paid, the trust is still one raised by implica
tion and therefore within the statute: John
son v. Hopkins, 19-49. 

Although the statute of limitations will 
not run against an express trust, yet a r ight 
of action accrues whenever there is a breach 
of the trust, and the statute begins then to 
run, at least if the breach is known to the 
beneficiary: Wilson v. Oreen, 49-251. 

Where a party takes possession of prop
erty under such circumstances as to create 
a trust in him, the statute of limitations 
does not commence to run in his favor until 
he has in some unmistakable manner given 
to persons interested notice, or sufficient 
reason to know, that he claims the property 
adversely: Muiphy v. Murphy, 80-740. 

The statute of limitations against an ac
tion for the misappropriation of a ward's 
money after majority by the guardian in 
the purchase of land commences to run 
from the time of such purchase, and in the 
absence of concealment or fraud the action _ 
is barred in five years: Potter v. Douglass,'' 
83-190. 

The general rule is that possession by a 
trustee subject to the trust is the possession 
of the cestui que trust and the statute of limi
tations will not commence to run in favor of 
the trustee till he repudiates his trust: Long 
v. Valleau, 87-675. 

I n favor of bailee: The statute of limita
tions will not begin to run in favor of a 
bailee until he denies the bailment and con
verts the property to his own use: Beizenstein 
v. Marquardt, 75-294. 

"Where a party deposited a watch with 
defendant for repairs and safe keeping, and 
did not demand it for a period of ten years, 
when defendant refused to deliver it, held, 
that an action for its conversion might be 
brought any time within five years from the 
date of such demand and refusal: I bid. 

Against action to recover taxes: As 
against an action by one of two claimants of 
land who has been defeated in an action to 
assert title thereto, and thereupon seeks to 
recover from the successful claimant the 
amount of taxes paid while claiming title, 
the statute of limitations commences to run 
from the time the question of title is finally 
adjudicated: Goodnow v. Stryker, 62-221; 
Goodnow v. Litchfield, 63-275; Bradley «. Cok, 
67-650; Goodnow v. Oákley, 68-25. 

Where a tax title was, in an action in 
equity brought by the holder of the legal 
title, declared void for the reason that the 
tax for which the sale was made had been in 
fact paid, and thereupon the holder of the 
legal title was required to repay to the 
holder of the tax title all taxes paid by the 
latter on the land, held, that such obligation 
to repay being a mere equity, incident to the 
relief granted, was not affected by the stat
ute of limitations, and ohould not be limited 
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to taxes paid within five years: Harber v. 
Sexton, 66-211. 

As to limitation of actions to recover 
taxes paid by mistake, see notes to next sec
tion. 

In case of continuing1 injury: Where 
the injury is such that it follows as the re
sult of natural causes in consequence of one 
wrongful act, the action for all the damages 
resulting therefrom accrues at the time of 
the doing of the act, and the statute of limi
tations then commences to run: Powers v. 
Council Bluffs, 45-652. 

_ Where the cause of action is based on 
wilful trespass in construction of a ditch to 
interfere with plaintiff's water-power, the 
cause of action will be deemed to have arisen 
at the time such ditch was constructed: 
Williams v. Mills County, 71-367. 

Where plaintiff alleged damages result
ing from the diversion of a stream of water 
in the negligent construction of defendant's 
road, and that such damages occurred at a 
time subsequent to the construction of the 
road, held, that the statute of limitations 
would commence to run from the time of 
the damages and not from the time the road 
was constructed: Van Orsdol v. Burlington, 
C.B.&N. R. Co., 56-470. 

Right of action for damages resulting 
from the construction of a tile drain per
manent in its nature and throwing an in
creased quantity of water upon another's 
land, accrues when the drain is constructed 
and an action not brought within five years 
after that is barred: McCormick v. Winters, 
62 N.W., 655. 

In an action for damages suffered from 
the maintenance of a nuisance (the erection 
and use of gas works), it appearing that the 
nuisance and injury were of a permanent 
character and began when the works were 
erected, held, that, as plaintiff was entitled 
to recover all the damages sustained in one 
action, the action was barred after the lapse 
of five years from the commencement of the 
nuisance: Baldwin v. Oskuloosa Gas Light Co., 
57-51. 

The cause of action for damages from the 
improper construction of a ditch does not 
arise until the ditch first begins to affect the 
party's premises: Miller o. Keokuk i& D. M. 
B. Co., 63-680. 

A cause of action for damages for an over
flow of water caused by an inadequate cul
vert in a railway embankment does not ac
crue when the culvert is built, but when the 
overflow occurs: Sulkns v. Chicago, 1Ï. I. & 
P. B. Co., 74-659. 

In an action against a railway company 
for causing damage to plaintiff's land by con
struction of an embankment preventing the 
natural flow of surface water without provid
ing as it might have done sufficient outlets 
by ditches and culverts, held, that the dam
age was not original but continuing, and 
that plaintiff might recover for damages ac
cruing within five years prior to bringing of 
his action: WiUitts o. Chicago, B. <£• K. C. B. 
Co., 88-281. 

As against a cause of action for injury to 
property from the construction of a ditch 
which ia of auch character aa to cause per

manent injury unless human agency inter
vene to prevent it, the statute of limitations 
commences to run from the beginning of the 
injury. In such case there cannot be suc
cessive actions, but the whole injury is to be 
compensated in the one action: Powers v. 
Council Bluffs, 45-652. 

But this does not apply to a case where 
one party is under obligation to protect 
another from injury and fails from time to 
time to do so: Brake v. Chicago, B. I. <6 P . 
B. Co., 63-302. 

Where the plaintiff turned water from his 
land so that it flowed upon the land of defend
ant to his injury, held, that plaintiff had ac
quired no right to the flow of water as 
changed, by prescription, although the 
stream was diverted more than ten years be
fore the action was commenced, in the ab
sence of evidence that defendant had express 
notice, other than the mere use, that plain
tiff's claim was adverse: Preston v. Midi, 
77-309. 

Where a railway company had stipulated 
in a right of way deed not to construct cul
verts in its embankment on plaintiff's prem
ises, and thereby to keep the surface water 
from running upon plaintiff's land, held, 
that the right of action for damages result
ing from the construction of such culvert 
would not accrue upon the construction of 
a wooden culvert designed to be of a tempo
rary character, but only from the time of 
the construction of a permanent culvert: 
Peden v. Chicago, R. I. & P B. Co., 78-131. 

In an action to recover damages resulting 
from the construction of an embankment by 
a railway company causing the overflow of 
plaintiff's land, held, that it was error to ad
mit evidence tending to show, for the pur
pose of avoiding the plea of the statute of 
limitations, that defendant constructed and 
attempted to maintain a ditch along such 
embankment for carrying off the water ob
structed by the embankment: Willetts v. Chi
cago, B. á K. C. B. Co., 80-531. 

Damages from overflow of land due to 
negligence of a railway company in construct
ing and maintaining a culvert, such damages 
occurring at irregular intervals, held not to 
be such continuing damage that an action 
therefor must be brought within the stat
utory period after the construction of the 
road, but that plaintiff might recover for 
such damage occurring within five years prior 
to the bringing of action: Hunt v. Iowa Cent. 
B. Co., 86-15. 

Where the ground of complaint against 
a railroad company with reference to the 
construction of an approach to an embank
ment was that it obstructed the flow of water 
and caused damage to plaintiff's property, 
held, that the cause of action arose, not when 
the embankment was constructed adjacent 
to plaintiff's land, but on the construction of 
the approach itself; and that the fact that the 
approach was contemplated when the em
bankment was made would not affect the 
case: Kelleher v. Chicago, St. P. <& K. C. B. 
Co., 66 N. W., 94. 

Where the franchises of a railway com
pany wrongfully maintaining its track in the 
btrccta of a city without having had damaged 
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to abutting property owners assessed and 
paid were under foreclosure sold to defend
ant company, who continued to maintain 
such track, held, that defendant was a tres
passer irom the time it became the owner of 
such franchises, and that an action against 
it was not barred by reason of the fact 
that the track was originally constructed 
more than the statutory period before the 
commencement of the action: Harbuch v. 
Bes Moines & K. C. B. Co., 80-593. 

An action against a railway for laying its 
track in the streets of a city in accordance 
with the ordinance, but without making 
compensation to the abutting owner as re
quired by 'i 767, accrues upon the lay ingof the 
track, and is barred in the statutory period 
thereafter. I t is not to be deemed a con
tinuing action: Fowler v. Bes Moines & K. C. 
B. Co., 91-533. 

It is otherwise where the track is laid 
without the consent of the city or the 
abutting owners, unless it is of such charac
ter, and laid under such circumstances as 
that it is to be deemed permanent: Ibid. 

In an action to recover damages for nui
sance consisting in smoke and soot occasioned 
by defendant's waterworks, held, that al
though the works had been in operation 
more than five years, yet as it did not ap
pear that there was any actionable injury 
until within five years and no claim for 
damages for injury antedating such five 
years was made, the cause of action would 
not be deemed barred: Churchill o. Burling
ton Water Co., 62 N. W., 646. 

The continuance of a nuisance for more 
than five years does not give rise to a pre
scriptive right to continue such nuisance. 
Under I 3004 adverse possession alone will 
not give rise to an easement: Ibid. 

Ignorance of claim: When no fraud is 
charged, ignorance of a right will not pre
vent the operation of the statute of limita
tions "against an action based thereon: Camp
bell v. Long, 20-382; Brown v. Brown, 44-349. 

The fact that the extent of injury or dam
age is not fully known at the time the cause 
of action therefor accrues does not postpone 
the time of commencement of the statutory 
period: Oustin v. Jefferson County, 15-158; 
Steel v. Bryant, 49-116; Fadden v. Satterlee, 43 
Fed., 568. 

Where a judgment plaintiff failed to 
credit a payment made on the judgment, 
and afterward, on execution, recovered the 
whole amount thereof, held, that the action 
to recover back the amount of the payment 
was barred in five years, although the judg
ment defendant was not aware of the failure 
to credit the payment until the expiration 
of the five years: Shreves v. Leonard, 56-74. 

A cause of action by one county against 
another for support of a pauper arises when 
the support is furnished, and ignorance of 
the fact as to the proper place of settlement 
of the pauper will not delay the operation 
of the statute as against such claim: Wash
ington County v. Mahaska County, 47-57. 

A party who collects the amount due on 
a note given as collateral security becomes 
liable to pay over the excess beyond the 
amount of indebtedness at the time of the re

ceipt of the money, and the cause of action 
commences to run at that time. A failure to 
pay in such a case cannot be deemed a fraud 
so as to prevent the running of the statute un
til the receipt of the money becomes known to' 
the party entitled thereto: Brunson v. Bal
lon, 70-34. 

All actions enumerated in the statute 
must be brought within the period specified, 
except when otherwise specially declared, 
and the fact that the creditor has been un
able, for any reason, to discover the place of 
residence of his debtor, within the statutory 
period within which an action may be 
brought, will not defeat the bar of the stat
ute: Miller v. Lesser, 71-147. 

As against an action for failing to ac
count for property turned over, the statute 
of limitations commence s to run from the 
time the person entitled to an accounting is 
aware that the other party claims to have 
accounted in full: Wolf v. Wolf, 66 N. W. 170. 

Where the defendant was negligent in its 
business of making abstract and furnished to 
plaintiff an abstract of title which did not 
show a lien for on premises, held, that the 
right of action for damage resulting from 
such negligence arose at once when the ab
stract was furnished, and not when the error 
was discovered or the damage became ap
parent: Russell o. Polk County Abstract Co., 
87-233. 

Mere ignorance of the existence of the 
right of action will not suspend the running 
of the statute of limitations where there is 
no such fraud or mistake as to bring the case 
within the following section: Ibid. 

Such a case is not one of continuing dam
age in such sense as that the statute con
tinues to run only from the time when the 
resulting damage accrues: jT6tcZ. 

Fraudulent concealment of a cause of ac
tion by the party against whom it exists, pre
venting the opposite party from acquiring 
knowledge thereof, will prevent the statute 
from commencing to run until the cause of 
action was or might have been discovered; 
and this is true irrespective of the statutory 
provision as to the cases of fraud and mistake: 
Bistrict rT'p v. French, 40-601; Findley v. Stew
art, 46-655. 

Where by fraud or fraudulent conceal
ment a debtor prevents a creditor from ob
taining knowledge of the fact of indebtedness, 
the statute commences to run from the time 
of the discovery of the right of action, or 
when, by the use of due diligence, it might 
have been discovered. And this rule applies 
when the cause of action does not grow out 
of the fraud alleged, but exists independent 
of it, and is governed by the general pro
visions of the statute of limitations, and not 
by the provision of \ 3448: Bradford e. McCor-
mick, 71-129. 

Where a party received money under ob
ligation to account for it, but concealed the 
fact, and thereby prevented the other party 
from obtaining knowledge thereof, held, that 
the statute of limitations did not commence 
to run until the right of action might have 
been discovered in the exercise of du% dili
gence: Wilder v. Secor, 72-161. 

The liability of the surety is dependent 
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on the liability of the principal, and, if by 
reason of fraudulent concealment of the 
cause of action, it is not barred as against 
the principal, neither is it barred as against 
his sureties: Bradford v. McCormick, 71-129. 

Where it was alleged that defendant hav
ing commenced an action to recover on cer
tain notes, and for foreclosure of a mortgage 
securing the same, received full payment of 
the amount due, and agreed to dismiss the 
action, but failed to do so, and secured a de
cree and sale of the property thereunder, 
bidding it in at the sale, but subsequently 
concealed that fact and received payment of 
other installments, held, that an action by 
plaintiff to set aside the foreclosure, though 
brought more than five years after the re
cording of the sheriff's deed, was not barred, 
the concealment being such as to prevent 
the statute from running, there having been 
a confidential relation between the creditor 
and the plaintiff, who was an ignorant wo
man, unable to understand the English lan
guage: Jacobs v. Snyder, 76-522. 

Where the cause of action had been 
fraudulently concealed by the defendant,^efc?, 
that the statute of limitations did not begin 
to run until the facts were discovered by 
plaintiff: Cook v. Chicago, B. I. & P. B. Co., 
81-551. 

Where one school district received and 
appropriated from year to year for fifteen 
years the taxes from a certain territory, 
which were properly payable to another 
school district, held, that there was not an 
action on an open account nor any such 
fraudulent concealment of a cause of action 
as to entitle to recovery for the taxes thus 
wrongfully received beyond the statutory 
period of limitations: District T'p v. Inde
pendent Dint, 80-495. 

In a particular case, held, that action 
against a former guardian could not be 
maintained more than twenty years after 
the termination and settlement of the guard
ianship, there being no such evidence of 
fraud or fraudulent concealment as to entitle 
to relief: Heath v. Elliott, 83-357. 

Where it appeared that more than five 
years had elapsed after the alleged right of 
action to recover money advanced by one 
party to another had accrued, and no fraud
ulent concealment was shown, held, that the 
right of action was barred: Duncan o, Finn, 
79-658. 

As a cause of action by the administrator 
for personal injuries causing the death of 
the intestate cannot be deemed to have been 
concealed by the railroad company so as to 
suspend the running of the statute by reason 
of the mere fact that the company conceals 
the negligence of its employes, the fact of the 
accident and death having been known: Mc-
Bride v. Burlington, C. B. (£• N. B. Co., 66 N. 
W., 73. 

I I I . LIMITATION IN PARTICULAR CASES. 
Par. 1. Notice of defects in streets: The 

object of requiring notice is that the city 
authorities may investigate the question of 
the city's liability while the facts are fresh, 
and the evidence is attainable. Reasonable 
certainty as to the place and circumstances of 

the injury is all that is required. If the 
notice conveys the necessary information to 
the proper officers it is good even though it 
may be inaccurate: Owen v. Ft. Dodge, 67 N. 
W., 281. 

Testimony to prove the mayor's knowl
edge as to the place of the accident, held 
proper, not perhaps to supplement the notice 
but to show that the city was not misled by 
inaccuracies therein: Ibid. 

The facts being undisputed the question 
as to the sufficiency of the notice is for the 
court: Ibid. 

The fact of the service of the notice is a 
material allegation on the part of plaintiff 
in such a case: Pardey v. Mechanicsville, 70 
N. W., 189. 

The provisions of § 3455 with reference to 
the limitation of actions applicable to a suit 
commenced within six months after the dis
missal of a previous suit on the same cause 
of action, are not applicable to sustain a suit 
brought after the expiration of the time here 
provided without notice of the injury having 
been given, it not appearing that the failure 
in the first suit was not on account of negli
gence of the plaintiff: Ibid. 

This provision as to notice is mandatory 
and cannot be waived by action of the city 
council by entering into negotiations with 
the injured party for a settlement of the 
claim or otherwise: Starling v. Bedjord, 62 N. 
W., 674. 

Where a passer was injured by the falling 
of a bill-board which had been allowed to re
main beside the sidewalk for a considerable 
time in a defective and dangerous condition, 
held, that the claim against the city for dam
ages was within these provisions, and there 
could be no recovery in the absence of the 
written notice here required: Blivens v. Sioux 
City, 85-346. 

It is competent for the city by answer to 
raise the objection that proper notice has 
not been served: Kelly v. West Bend, 70 N. 
W., 726. 

The action against a city for personal in
juries may be brought within two years if 
notice of such injury has been served within 
the time specified: Bobinson v. Cedar Bapids, 
69 N. W., 1064. 

Authority conferred upon a city in its char
ter to audit claims presented against said city 
does not authorize it to prohibit the bringing 
of a suit for personal injury until the claim 
of damages therefor has been presented to 
the city council. Claimants who have com
plied with the statute cannot be required to 
comply with additional provisions in the 
city ordinances on the subject: McFarUind ». 
Muscatine, 67 N. W., 233. 

These provisions are not in mitigation of 
the limitation of such actions, and compli
ance is required even though the claim is in 
behalf of a minor. There is no provision by 
which it is allowed to the minor claimant to > 
give notice after coming of age: Morgan v. 
Des Moines, 54 Fed., 456. No exception in 
behalf of minors is to be incorporated into 
the statute by construction: Morgan v. Des 
Moines, 60 Fed., 208. 

This subdivision will not be considered as 
applicable to claims already accrued, and 
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which under its provisions could not be 
presented within the time required: Kennedy 
o. Bes Moines, 84r-187. 

Far. 3 . Injuries to person: Injuries re
sulting in death are " injuries to the person " 
within the meaning of the statute, and an 
action by the personal representative there
for is barred in two years: Sherman v. West-
em Stage Co., 22-556; S. C, 24-515; Nora, v. 
Burlington t& M. B. B. Co., 37-498. 

"Where the injury and the death resulting 
therefrom are not simultaneous, the cause of 
action is deemed to have accrued to the per
son injured and not to his personal repre
sentatives. (Overruling Sherman v. Western 
Stage Co., 24-515): Kellmo v. Central loica B. 
Co., 68-470; Swell o. Chicago <& N.W. B. Co., 
29 Fed., 57. 

An action against a carrier of passengers 
upon a contract of transportation for per
sonal injuries received is barred in two years: 
Nord v. Burlington &• M. B. B. Co., 37-498. 

In case of injury to the person, the statute 
of limitations begins to run from the time of 
the injury and not from the time the extent 
thereof is discovered by the person injured: 
Gustin v. Jefferson County, 15-158; Fadden «. 
Salterlee, 43 Fed., 568. 

An action by the wife or children against 
a person who causes the intoxication of the 
husband or father by selling intoxicating liq
uor to him in violation of law is an action for 
personal injuries so as to be barred in two 
years: Fmmert v. Grill, 39-690. 

The provision as to actions for injuries to 
the person applies to all cases where an in
jury to the person is the basis of the damages 
sought to be recovered, although the right to 
maintain the action may be founded upon a 
statute, a contract or a tort. Therefore, held, 
that an action on contract against a physi
cian for malpractice was barred in two years: 
Fadden v. Sattcrlee, 43 Fed., 568. 

Statute penalty: The double damages al
lowed against a railroad company for killing 
stock (g 2055) are not a statute penalty so as 
to come within this section. The action may, 
therefore, be brought within five years. 
What are statute penalties as here contem
plated discussed: Koons v. Chicago & N. W. 
B. Co., 23-493. 

The penalty provided by former statute 
of five times the amount of overcharge to be 
recovered from a railway company charging 
a greater amount for transportation of 
freight than allowed by law was a statute 
penalty, the action for which was barred in 
two years: llerriman v. Burlington, C. B. & 
N. B. Co., 57-187. 

But an action against the company to re
cover the amount paid in excess of the stat
utory rate, lield not to be an action for the 
penalty, and therefore not barred in two 
years: Heiserman v. Burlington, C. B. & N. 
B. Co., 63-732. 

An action under ? 2423 to recover back 
money paid for intoxicating liquors illegally 
sold is not an action for a statutory penalty: 
Woodward v. Squires, 41-677. 

A bastardy proceeding is not an action 
for a statutory penalty within the meaning 
of this section: State v. Laughlin, 73-351. 

Par. 4. Mechanic's lien: Although the 
filing of a statement for a mechanic's lien, 

within the thirty or ninety days provided 
by statute, is not essential to enable the 
mechanic to enforce his lien against anyone 
except purchasers or incumbrancers in good 
faith, without notice, after the expiration of 
that time, yet the two years' limitation com
mences to run from the expiration of the 
pericd of thirty or ninety days, as the case 
may be, whether the statement for the lien 
is filed within that time or not: Squier v. 
Parks, 56-407; Bimmick v. Hinckley, 57-757. 

Under the provisions of the Revision, 
that in case of action to enforce a mechanic's 
lien suit must be commenced within nine 
months from the time of filing the account 
or statement of the lien, held, that where the 
account was filed with the clerk within the 
ninety days allowed for filing such state
ment, the nine months' limitation began to 
run from the date of such filing, and when 
the account was not thus filed, the time be
gan to run from the expiration of the ninety 
days within which the account should have 
been filed, although the failure to file the 
account would not defeat the lien as to par
ties having notice: Gilchrist v. Goltschulk, 
39-311. 

If the action to foreclose a mechanic's 
lien is not barred as against the principal 
debtor by reason of his nonresidence, it is 
not barred as to other persons holding 
liens upon the premises who have been resi
dents of the state during the period of 
limitation: Leeds Lumber Co. v. Haworlh, 67 
N.W., 383. 

Par. 5. Action against public officer: 
An action against a treasurer, not on his 
bond, for moneys received and appropriated, 
is barred in three years: Keokuk County v. 
Howard, 41-11. 

So an action against a treasurer and his 
sureties on his bond, for failure to account 
for and pay over revenues in his hands, is 
within this clause, and barred within three 
years. It does not fall within the provi
sions of U 5: State v. Dyer, 17-223; State v. Hen
derson, 40-242. 

The action of mandamus against a public 
officer to compel the performance of an offi
cial duty cannot be maintained until there 
has been a refusal to perform such duty, and 
the statute commences to run from the time 
when the plaintiff has a right to demand the 
performance of the act, and he cannot delay 
or postpone it by neglecting to make such 
demand: Prescott v. Gonser, 34-175; Beecher v. 
Clay County, 52-140. 

In an action against the clerk of the court 
for damages resulting from his negligence 
in accepting an insufficient stay bond, held, 
that the cause of action did not accrue nor 
the statute begin to run until the stay ex
pired: Steel v. Bryant, 49-116. 

Under the Code of 1851, held, that the fail
ure of a county judge to pay over money re
ceived by him in his official capacity was 
not the omission of an official duty, within 
the meaning of this clause, and, therefore, 
that the three years' limitation did not apply 
to an action on his bond to recover such 
money: Poweshiek County v. Ogden, 7-177. 

If action against the sureties of an officer 
on his official bond be not brought within 
three years after the breach thereof it is 
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barred, although in the meantime action 
may have been brought and judgment recov
ered against the principal: Wadsworth v. 
Gerhard, 55-357. 

Where a new obligation is accepted from 
an officer in satisfaction of his liability on 
his bond, the action upon such new obliga
tion is not barred in three years: Sac County 
v. Hobbs, 72-69. 

Where action was brought against a 
county auditor for money received by his 
predecessor in redemption from sale of prop
erty for city taxes, held, that the statute did 
not begin to run from the time of the receipt 
of the money by the predecessor, but from 
the time of its actual receipt by defendant 
on his accession to office: Bintrager v. Bich-
ier, 76-4C6. 

The time for bringing action against an 
officer for damages in the wrongful levy of 
an execution commences to run from the 
time notice of ownership of the adverse 
claimant is served: Bank of Beinbeck v. 
Broicn, 76-696. 

Where illegal taxes are paid, the statute 
of limitations begins to run against an action 
fcr their recovery from the time of payment: 
Myerly v. Siqjervisors of Jasper County, 77-470. 

If an officer receives money as a private 
person, and not in his official capacity, an 
action for the recovery thereof would be 
barred in five years: Slate v. FarreU, 83-661. 

Where money was deposited with the 
clerk in pursuance ot an order of court to 
await application therefor by an unknown 
claimant, held, that the three years' limita
tion upon an action against the clerk and his 
bondsman to recover such amount did not 
commence to run until an order for the pay
ment of the fund was made: Walters-Cates c. 
Wilkinson, 92-129. 

Par. 6. On unwritten contracts: A parol 
acceptance of a written proposition consti
tutes an oral contract: Mulbert v. Atherton, 
59-91. 

A contract by the board of supervisors 
with an agent for services to be performed 
does not become a written contract from the 
mere fact that the terms of such contract 
are embodied in the records of the board: 
Baker v. Johnson County, 33-151. 

An oral acceptance of such employment 
by the opposite party makes the contract a 
parol and not a written contract: Kinsey v. 
Louisa County, 37-438. 

In order to constitute a written contract 
sufficient to bring a case within the next 
paragraph and prevent the bar of five years 
from applying, the essential facts establish
ing the liability of defendant should be in 
writing: Lamb v. Withroio, 31-164. 

Where it was sought to recover of de
fendant the amount paid by plaintiff in satis
faction of notes upon which the two appeared 
as joint makers, parol evidence being offered 
to show that plaintiff was only surety for de
fendant, held, that the action was upon an 
unwritten contract, and could not be brought 
after five years: Ibid. 

Where a surety on a judgment pays the 
same he may maintain an action against the 
principal for the amount so paid, but such 
action is founded upon a promise to repay, 
and not upon the judgment, and will there

fore be barred in five years: Johnston v. Bel-
den, 49-301. 

An action by an accommodation indorser 
who has paid the judgment on a note to com
pel contribution by another indorser who is 
liable as co-surety must be bromght within 
five years after the payment is made: Pres
ton v. Gould, 64-44. 

Action against a party to whom anote has 
been indorsed as collateral security to re
cover the excess of the amount collected on 
the note beyond the amount of the indebted
ness is an action upon an implied contract and 
must be brought within five years from the 
receipt of the money: Brunson v. Ballou, 
70-34. 

Under the statutory provision (? 2423) that 
money paid in pursuance of the illegal sale 
of intoxicating liquors shall be held to have 
been received upon a valid promise to repay 
the same on demand, held, that an action to 
recover money so paid is only barred after 
the expiration of such time as would bar an 
action to recover money received under an 
express promise to repay, and that the clause 
of the statute limiting actions for statutory 
penalties to a shorter period is not applica
ble: Woodward v. Squires, 41-677. 

Actions for the use and occupation of real 
estate are to be considered as brought upon 
an unwritten contract: Tibbetts v. Morris, 42-
120. 

The six years' limitation upon the re
covery of rents and profits (see \ 4198) applies 
to an action for the recovery of real prop
erty by one having the legal title; in an 
equitable action for conveyance and account
ing, rents and profits can only be recovered 
for five years previous: Muir v. Bozarth, 44-
499. 

Other actions: Where an officer seeks to 
recover fees against a party at whose instance 
they were incurred, under \ 1295, he must 
bring his action within five years: State Ins. 
Co. v. Griffin, 84-602. 

An action for negligence in the perform
ance of an obligation arising solely by con
tract will be an action for breach of contract 
and not an action for tort: Bussell v. Polk 
County Abstract Co., 87-233. 

Where in an action to quiet title defend
ant by cross-petition attached plaintiff's title 
for fraud, held, that his right to make such 
defense was barred by the lapse of five 
years: Willard v. Wright, 81-714. 

Par. 7. Written contracts: An action to 
enforce specific performance of a contract to 
convey real estate is governed by the pro
vision as to actions on written contracts: 
Wright v. Leclaire, 3-221. 

An action on a written contract to pay for 
goods to be delivered is not barred in five 
years, although the fact of delivery is to 
be established by parol evidence: Wing v. 
Uvans, 73-409. 

Where action was brought to foreclose a 
deed of trust given to secure subscriptions of 
money thereafter to be made, held, that the 
action was properly brought upon the written 
instrument, although parol evidence was nec
essary to show that the advances were made, 
and therefore that the action was not barred 
in five years: White v. Savery, 50-515. 

The statutory provisions as to actions 
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upon written contracts are applicable to suits 
for the foreclosure of mortgages: Newman v. 
BeLorimer, 19-244. 

And also to actions to redeem: Oower v. 
Winchester, 33-303; Oreen v. Ttirner, 38-112; 
Crawford v. Taylor, 42-260. 

An action to foreclose or redeem from a 
mortgage is barred at the same time as an 
action at law on the mortgage debt: Smith v. 
Foster, 44-442. 

But a mortgage is not barred so long as 
the debt is unpaid and capable of being en
forced: Clinton County v. Cox, 37-570; Brown 
v. Bockhold, 49-282; Jenks v. Shaio, 68 N. W., 
900. 

The prior lien of a mortgage may be con
tinued or revived by written admission of 
the debt secured thereby notwithstanding 
the bar of the statute of limitations: First 
Nat. Bank v. Woodman, 93-668. But further 
on this point, see notes to § 3456. 

A mortgage does not become barred so 
long as the debt which it was given to secure 
may be enforced, even though the form of 
the debt has been changed, as, for instance, 
by being merged into a judgment: Shearer v. 
Mills, 35^99. 

Therefore where, by reason of the ab
sence of defendant from the state, the action 
upon the indebtedness is not barred by the 
lapse of ten years, neither is the action to 
foreclose the mortgage to secure such indebt
edness barred, although the action to fore
close might, by proceedings by publication, 
have been brought during defendant's ab
sence: Clinton County v. Cox, 37-570. 

So if an action to foreclose a mechanic's 
lien is not barred as against the principal 
debtor by reason of his nonvesidence, though 
the statutory period has run, it will not be 
barred as against lien holders, though they 
have not been nonresident: Leeds Lumber Co. 
v. Haieorth, 67 N.W., 383. 

Although an action to redeem from a 
mortgage will be cut off at the expiration of 
ten years from the time the right of redemp
tion accrued, yet where it is claimed that the 
mortgage has been satisfied by the receipt 
of rents and profits by the mortgagee in 
possession, the action to declare the mort
gage satisfied and have it canceled will not 
be barred until ten years after the payment 
was thus completed: Green v. Turner, 38-112. 

Action for the enforcement of a vendor's 
lien, being treated in the same light as the 
foreclosure of a mortgage, must be brought 
within ten years from the time the cause of 
action accrued: Bay v. Baldioin, 34-380. 

An action against a guardian for failure 
to account and to pay over funds coming 
into his hands is not an action on a written 
instrument although the guardian has exe
cuted a bond for the performance of his 
duty, and such action does not come within 
the provision as to actions on written instru
ments: Wyckoff v. Michael, 64 N. W., 608. 

Action against a stockholder to recover 
a balance of subscription to corporate stock, 
such subscription being in writing, should 
be brought within ten years, dating from the 
time of the subscription and not from the 
making of an assessment on such stock: 
Great Western Tel. Co. v. Purdy, 162 U. S., 329. 

A written statement for confession of 
judgment duly filed, is a contract in writing, 
on which the statute will run from the time 
of its execution, no judgment by confession 
having been entered: Trenery v. Siean, 93-
619. 

The right of action upon a breach of cove
nant of seizin and good right to convey ac
crues when the covenant is broken, and is 
barred by the statute of limitations in ten 
years from the execution of the deed: Mitchell 
v. Kepler, 75-207. 

An action for breach of covenant against 
encumbrances is an action on written con
tract: Yancey v. Tallock, 93-386. 

Such action accrues when the conveyance 
is made, but nothing more than nominal 
damages can be recovered until the grantee 
has paid off the encumbrance: Ibid. 

The written contract referred to in this 
section need not be one executed and signed 
by the defendant in person; it is sufficient if 
it is made in accordance with his direction 
and by his consent: First Methodist Episcopal 
Church v. Donnell, 64 N. W., 412. 

Therefore, held, that the placing of de
fendant's name on a church subscription list 
in response to his oral request in a public 
meeting was a sufficient execution to bind 
him to a written contract, and that an action 
on such subscription might be brought 
within ten years: Ibid. 

Recovery of dower: The statutory pro
visions as to limitation of an action to re
cover real property are applicable to a suit 
by a widow for dower: Phares v. Walters, 6-
106. 

But the statute does not commence to 
run against her until her r ight to dower is 
denied: Starry v. Starry, 21-254; Bice v. Nel
son, 27-148; Sully v. Nebergall, 30-339; Felchv. 
Finch, 52-563. 

Lapse of ten years will not bar the dow-
eress of her dower where there has been no 
adverse possession: Berry v. Furhman, 30-

The statute does not run against the 
dower right until it has become vested by 
the death of husband or wife: Hurleman v. 
Hazlett, 55-256. 

Recovery of real property: Where an 
action is brought to set aside a sheriff's sale 
and get possession of the property conveyed 
thereby it is an action to recover real prop
erty within the terms of the statute: Wil
liams v. Allison, 33-278. 

An action against a railway company to 
recover damages to an abutting property 
owner by reason of the location of the track 
along the street of a city is not an action re
lating to an interest in real property, and 
must be brought within five years from the 
time when the right of action accrues: Pratt 
v. Bes Moines N. W. B. Co., 72-249. 

The fact that an action at law to recover 
damages for breach of contract to convey 
real property has become barred will not 
necessarily bar an action for specific per
formance. Under a former statute, field, 
that the latter action was within the pro
vision as to real property and not within 
that as to contracts: Wriqht v. Leclaire, 3-221. 

An action in equity to compel conveyance 
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by a purchaser who has purchased in trust for 
plaintiff and her husband, he being deceased, 
and she claiming to be sole devisee, comes 
within the limitation as to actions for the re
covery of real property rather than the pro
visions as to actions for relief on the ground 
of fraud: Stanley v. Morse, 26-454. 

Where the landlord is in an action deter
mined not to be the owner of the premises, 
his tenant becomes liable to eviction by the 
real owner at any time, and the statute of 
limitations against such action for eviction 
commences to run at once and not from the 
end of the term: Tibbetts v. Morris, 42-120. 

Where lots were sold in accordance with 
a plat on which a tract was marked as a pub
lic square, and which it was represented 
should remain open and without buildings, 
held, that a right of action to restrain the 
use or sale of such square as private prop
erty did not accrue until there was an at
tempt on the part of the grantor or his 
grantees to make some use or disposition of 
the premises inconsistent with such repre
sentations: Fisher v. Beard, 32-346; S. C.,40-
625. 

Redemption or foreclosure: The rule 
that an action by a junior mortgagee to re
deem from a senior mortgage is barred in 
ten years is in nowise dependent upon the 
question of adverse possession: Floyd County 
v. Cheney, 57-160. 

The mortgagor, or his grantee, or a sub
sequent incumbrancer, do not hold adversely 
to the mortgagor. Therefore, the statute of 
limitations will not run in favor of a subse
quent grantee as against the mortgagee. 
(Explaining Jamison v. Perry, 38-14): Hodg-
don v. Heidman, 66-645. 

Whether there is adverse possession or 
not under a foreclosure sale does not affect 
the period of limitation within which an 
action by a subsequent incumbrancer not 
made party to the foreclosure of a prior in
cumbrance may bring his action to redeem: 
Qower v. Winchester, 33-303. 

Adverse possession: The limitation com
mences to run from the time of ouster by one 
who enters with claim of adverse possession, 
and not from the time the adverse claimant 
obtains title: Bobinson v. Lake, 14-421. 

As against an action for the recovery of 
real property the statute begins to run at the 
time adverse possession is taken and held by 
the tenant or those under whom he claims. 
The possession of a tenant holding over after 
his term, or that of a mere trespasser, does 
not amount to a disseizin such that the stat
ute will begin to run. Disseizin occurs only 
when possession is taken and held without 
assent of the owner, with intent to hold the 
estate therein under claim adverse to him: 
Barrett v. Love, 48-103. 

What constitutes; claim of r ight or color 
of tit le: Mere possession for the statutory 
period of limitation is not sufficient to ena
ble the defendant to rely on the bar of the 
statute. Such possession must be adverse 
under color of title or claim of right: Wright 
v. iTeiiMer,_ 7-92; Jones v. Hockman, 12-101; 
Clagett ». Conlee, 16-487; Latum v. Wilmer, 
35-244; Davenport v. Sebring, 52-364; Donahue 
v. Zannan, 70-73. 

The possession of land which will impart 

notice of title thereto must be adverse, ex
clusive, open, unequivocal and notorious, and 
must be inconsistent with the claim of any 
other person: Elliot v. Lane, 82-484. 

Possession, to be adverse, must be actual, 
continuous, visible, notorious, distinct and 
hostile, and under claim of right or color of 
title: Hempstead v. Huffman, 84-398. 

Possession of land for five years claiming 
title adverse to the owner is not sufficient to 
constitute a defense to an action to quiet 
title. The possession must be exclusive, 
actual, open, notorious and under color of 
title or claim of right for ten years to be 
available: Des Moines & Ft. D. B. Co. v. Bui-
lard, 89-749. 

A party out of possession cannot base a 
r ight of action upon adverse possession for 
less than the statutory period: Hanlenbech v. 
Buey, 35-105. 

Where a party states that he entered under 
claim of title, but also states that he took 
possession under a conveyance which ex
cluded the land in question by description, 
he will not be deemed to have color of title: 
Weinig v. Holcomb, 73-143. 

Where it appeared that the property in 
question had been inclosed by the claimant 
thereof with adjacent property which he did 
not own and to which he made no claim of 
title, and which he used for a cattle yard and 
for other purposes, held, that as it appeared 
that his possession was not under claim of 
title, nor adverse to the real owner, no r ight 
could be maintained under it: McCarty v. 
Bochel, 85-427. 

The abandonment of possession by the real 
owner and the taking of possession by one 
claiming under adverse title will not give to 
the latter any valid claim by estoppel or 
otherwise until the expiration of the period 
of limitation: Sanders v. Godding, 45-463. 

A party cannot claim title by prescription 
on the strength of adverse possession, where 
he does not show color of title or claim of 
right: Solberg v. Decorah, 41-501. 

Possession, to be adverse, must be with 
intention to claim title. Facts, such as that 
the party has prosecuted an action against 
his grantor for purchase money and accepted 
payment thereof, and negotiated with the 
true owner for the purchase of the property, 
and that he claimed only the ownership of 
the improvements, should be considered as 
showing an abandonment of the claim of title: 
Davenport v. Sebring, 52-364. 

Mere occupation of land belonging to a 
city, with full knowledge of the occupant 
that he has no color of right thereto, does 
not give any prescriptive right therein: 
Twining v. Burlington, 68-284. 

To constitute adverse possession the oc
cupancy must have been with the intention 
to claim title and it must be in good faith. 
If the intention is simply to occupy under 
an adverse title derived from one known to 
be without title as against the holder of a 
patent from the government but with the in
tention of making title as a squatter should 
the patent title be declared invalid, such 
claim will not be deemed in adverse posses
sion against the holder of the patent title: 
Litchfield v. Sewell, 66 N. W., 104. 

An offer by the occupant to purchase the 
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property which he is holding adversely made 
within the statutory time is a clear recogni
tion of the want of title which will inter
rupt the adverse possession: Ibid. 

A conveyance will not constitute a color 
of title or claim of right such as to serve as 
a basis for the operation of the statute of 
limitations where the grantee knows, that 
such conveyance transfers no title: Smith v. 
Young, 89-338. 

Therefore, held, that a conveyance by a 
widow having only a life estate and the re
conveyance to her did furnish the basis for 
a claim of adverse possession in such widow 
or her heirs: Ibid. 

Occupancy by one tenant in common will 
not be adverse as to the other tenants in 
common: Ibid. 

A possession held by virtue of a contract 
with the owner cannot be deemed adverse as 
to him: Luraway v. Zenor, 69 N.W., 416. 

An entry without color of title or claim 
of right may become adverse by subsequent 
acquisition of color of title or claim of right 
and held under it, but the possession is only 
adverse from the time of acquiring such, 
title or claim of right: Wickham v. Henthorn, 
91-242. 

As between parties claiming under con
veyances from the same grantor, there may 
be adverse possession; and in a particular 
case, held, that possession of a tract of land, 
which had once been laid out into lots and 
streets, but which had never been opened to 
public use, was held adversely to the city in 
such way as to cut off any rights of the city 
in such streets: Smith v. Osage, 80-84. 

A party against whom a judgment quiet
ing title has been rendered cannot in an ac
tion by the owner of the land to recover pos
session set up adverse possession back of the 
decree thus quieting title: Hintrager v. Smith, 
89-270. 

The statute of limitations is not available 
as a defense unless the defendant holds under 
color of title or has had actual possession for 
the full time limited under a claim of right. 
Mere possession without color of title or 
claim of right is not adverse, but the pos
sessor will be deemed by the law to hold 
under the legal owner. No length of pos
session will make it adverse: Grube v. Wells, 
34-148. 

One who enters upon land without color 
of title, as a trespasser, does not hold ad
versely to or interrupt the possession of an
other adversely claiming the land: Whulley 
v. Small, 29-288. 

A mere continuance in possession by the 
grantor, after conveyance by him, will not 
ripen into a right to rely upon the statute 
of limitations: Livermore v. Maguoketa, 35-
358. 

Where a party is in possession after an 
adjudication that he is not the owner of the 
premises his possession is not under claim of 
right or color of title: Larum v. Wilmer, 
35-244. 

Claim of right is, however, alone suffi
cient to entitle a party to rely upon his pos
session as adverse. It is not essential that 
he have color of title: Hamilton v. Wright, 
30-480: Colvin v. McCune, 39-502. 

It is not essential for one relying upon 
adverse possession as a bar to show legal 
title. A claim of right to the land is suffi
cient, and this claim need not be based upon 
the legal or a paper title, but may rest in 
parol. A claim based upon an equity is 
sufficient: Montgomery County v. Severson, 64-
326. 

It is not necessary that a title in order to-
constitute color of title so as to protect the 
person claiming thereunder shall be valid, 
and it is immaterial whether its want of 
validity results from its inherent defects or 
from matters transpiring subsequently to 
the action; or whether such want of validity 
is attributable to individual or judicial 
action: Hamilton v. Wright, 30-480. 

The term color of title, used to designate 
a claim of title under which lands are held 
that will support a defense based upon the 
statute of limitations, implies that the title 
thus described is not valid, but is claimed to 
be by the party holding it; and held, that a 
party claiming under a tax deed which was 
void for the reason that the title of the land 
was in the United States government at the 
time of the levy of the tax on it, and there
fore taxable, constituted color of title, and 
might be pleaded as raising the bar of the 
statute of limitations: Chicago, R. I. & P. B. 
Co. v. Allfree, 64-500. 

A tax deed, void on its face, is sufficient 
to give color of title: Colvin v. McCune, 39-
502. 

A descent cast, or a devise, gives color of 
title, although the ancestor or devisor was a 
mere trespasser: Hamilton v. Wright, 30^180. 

The possession of real property by heirs 
of one who held adversely under claim of 
right is under color of title: Teabout v. Dan
iels, 38-158. 

Where a party took possession of land 
under a deed and held such possession for 
sixteen years without any adverse claim 
being made, held, that such possession being 
under color of title, gave such party title to 
the land, although the deed under which 
possession was taken was not properly 
acknowledged and therefore was not entitled 
to record: Cramer v. Clow, 81-255. 

The title acquired by prescription 
through adverse possession is not merely 
defensive but is for all practical purposes a 
title, and an action to quiet title founded on 
such possession may be maintained: Ibid. 

Deeds of conveyance purporting to convey 
the land to the person in possession are evi
dence of color of title, although they are in
formal and indefinite in description. I t is 
not necessary that they be sufficient to con
vey the title: Sater v. Meadows, 68-507. 

But in order that an informal instrument 
shall constitute color of title it must appear 
that it was relied upon as the source of title: 
Moore v. Antill, 53-612. 

Possession taken under contract of sale of 
gremises which have been the grantor's 

omestead, such contract being made by the 
husband alone, without the wife joining 
therein, may be adverse to the wife, so that 
after the statutory period the title of the 
vendee will be perfect as against any home
stead right in the wife: Boling t>.CZarfc,83-481. 
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Adverse possession commencing under 
claim of right to possession by virtue of a 
parol agreement between plaintiff and de
fendant, his father, that plaintiff should have 
the land in controversy in consideration of 
services performed in carrying on the farm 
of defendant in pursuance of a contract to 
that effect, held sufficient to constitute such 
adverse possession as would by the lapse of 
time ripen into perfect title: Quinn v. Quinn, 
76-565. 

A party claiming under a quitclaim deed, 
though he is not to be regarded as a good-
faith purchaser, nevertheless has sufficient 
•color of title to enable him to set up adverse 
possession: Tremaine v. Weatherby, 58-618. 

Merely paying taxes upon wild lands and 
occasionally looking at them and showing 
them to others, lield not such actual, visible, 
notorious, adverse possession as is necessary 
to enable a party to take advantage of the 
Statute: Brown v. Bose, 48-231; 8. C., 55-734. 

Payment of taxes is mere evidence of a 
claim and its extent; it is not, of itself, ad
verse possession: Sioux City & I. F. Town 
Lot, etc., Co. v. Wilson, 50-422. 

The adverse possession need not be in 
defendant personally and solely, but it is suf
ficient if it be in him and those through 
•whom he derives title, they claiming title: 
Kilbourne v. Lockman, 8-380. 

The adverse possession must be under 
claim of right with intention to claim title, 
and not by agreement with the true owner: 
McNamee v. Moreland, 26-96. 

Where the intention as an element of ad
verse possession is sought to be shown, the 
declarations of the occupant that he did not 
hold adversely are competent evidence. If 
the entry be permissive, it can be shown 
that the party did some act which would 
make his holding adverse: Ibid. 

The possession, to be adverse, must be 
actual, continued, visible, notorious, distinct 
and hostile, and commenced under claim or 
color of title, but actual residence on the 
land is not necessary to constitute such pos
session. Any acts which are open and noto
rious, done under claim or color of title and 
continued for the necessary time, will justify 
the finding of adverse possession: Bobinson 
v. Lake, 14-421; Booth v. Small, 25-177. 

The acts relied on as showing actual pos
session must be such that on the one hand 
the fair inference is that they were done be
cause the doer thereof claimed title or own
ership in the premises, and on the other 
hand they must be such as would naturally 
lead any one interested in the land to under
stand that they were done by some one who 
was claiming title in the premises: Merrill v. 
Tobin, 30 Fed., 738. 

The title under which the adverse pos
session is held need not be valid and perfect, 
but must be claimed in good faith; nor need 
the possession be shown to have been known 
to the adverse party or his grantor: Close v. 
Samm, 27-503. 

Adverse possession must be open and no
torious, and, if so, the person against whom 
it is maintained is presumed, as a matter of 
law, to know of it: Teabout v. Daniels, 38-158. 

One may hold possession in fact of unin-

closed land by the exercise of such acts of 
ownership over it as are necessary to the en
joyment of the ordinary use of which it is 
capable, and acquire the profits it yields hi 
its present condition. Such acts being con
tinued and uninterrupted will amount to ac
tual possession, and, if under color of title or 
claim of right, will be adverse: Colvin v. Mo 
Cune, 39-502. 

Where a person exercises such acts of 
ownership of real property as is necessary to 
enjoy the ordinary use of which it is capable 
in its existing condition, he is to be regarded 
as in possession of the same: Teábout v. Dan
iels, 38-158. 

One who takes possession of timber land, 
and makes such use of it as it is susceptible 
of, cutting timber therefrom every year, is 
to be considered as in adverse possession: 
Spitler v. Scojield, 43-571. 

Where the land in question was uninclosed 
and unimproved prairie land, and it was 
sought to show adverse possession thereof, 
commencing at a time when such land is not 
ordinarily put to any use, held, that it 
was error to instruct that such possession 
might be inferred from such acts of owner
ship, control and dominion over the property 
as are usually exercised by owners of land 
in such condition and situation: Brown v. 
Bose, 55-734. 

Acts of an owner in going upon such land 
and hunting and digging thereon for a 
corner, held, not sufficient to constitute ad
verse possession: Ibid. 

Constructive possession: In case of un
occupied land the owner is presumed to be in 
possession as against the holder of a void tax 
deed, and an action brought within ten years 
from the time possession is taken under such 
deed will not be barred: Burke v. Cutler, 78-
299. 

Transfer of title carries with it legal pos
session of unoccupied land: American Emi
grant Co. v. Fuller, 83-599. 

Therefore, held, that a grantee under the 
swamp-land grant would be deemed in posses
sion until title or actual possession in an ad
verse claimant was shown: Ibid. 

And held, that failure on the part of the 
swamp-land claimant to take any action with 
reference to the land for five years after his 
title was questioned would not be considered 
an abandonment: Ibid. 

Where premises were sold under order of 
a probate court, but a portion thereof in
capable of cultivation remained unimproved, 
being in the meantime conveyed by the 
claimant under the probate proceedings, held, 
that the possession of such portion followed 
the deed given in the probate proceeding, 
and was adverse to the heirs claiming in 
hostility to such proceeding: Bacon v. Chase, 
83-521. 

The right arising from constructive pos
session can have no application where the 
possession is actual. There can be no con
structive possession where the actual posses
sion is in another. Therefore, where a per
son who owns an undivided half interest in 
land, and claims title to the whole, is in 
actual possession, his possession will not in
ure to the benefit of the holder of the tax 
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title of the other half, they not being tenants 
in common: Willcuts v. Bollins, 85-247. 

Where by permission of the owner of 
wild and unoccupied land, another cut and 
stacked hay thereon, plowing around the 
stacks as protection against fire, held, that 
there was such possession as would be avail
able under \ 1448 to defeat the claimant un
der a tax title who took no possession of the 
premises till the expiration of the five years' 
limitation therein provided for: Dorweiler v. 
Callanan, 91-299. 

I t is not necessary to actually occupy un
broken prairie land during the winter sea
son in order that there may be adverse pos
session thereof. It is sufficient to occupy it 
during the proper season for grazing and 
making hay: Dice v Brown, 67 N. W., 253. 

Under the facts in a particular case, held, 
that unimproved and uninclosed prairie land 
had not been so held by adverse possession 
as to give rise to a title under the statute of 
limitations: Phillips v. Wilmarth, 66 N. W., 
1053. 

A roving possession from one part of a 
tract of land to the other will not constitute 
adverse possession as to any part of the land 
which has not been held adversely for the 
statutory period: Messer v. Beginnitter, 32-
312. 

The facts relied upon to constitute ad
verse possession must be strictly proved. 
They cannot be presumed. The law pre
sumes that the possession of land is always 
under a legal title, and will not permit this 
presumption to be overcome by another pre
sumption. An intention to hold adversely 
cannot be inferred from possession alone: 
Grube v. Wells, 34 148. 

Actual possession of a part of a tract is 
legal possession of the whole of the tract 
covered by the title under which the actual 
possession is taken, and possession of the 
part will impart notice of the claim to the 
whole tract: Waiters v. Connelly, 59-217. 

Where a party enters upon land and holds 
it under claim of right or color of title, hav
ing possession which is hostile and adverse 
to the holder of the legal title, and culti
vates a portion as his own, resting his claim 
to the whole upon the same color of title, the 
law will presume him to be in possession of 
all the land within the boundaries as pre
scribed in such title; but such a rule would 
not apply if the adverse party had possession 
of the portion which claimant did not culti
vate: Chicago, B. I. & P. B. Co. v. Allfree, 64-
500. 

Where one takes possession of a govern
ment subdivison of land under claim of title 
to the whole of it, breaks it up and puts part 
of it under cultivation, and no other person 
is in possession of any part, his possession 
must be held as applying to the whole tract 
claimed by him, especially when the actual 
possession extends to every government sub
division embraced in the whole tract: Tre-
maine v. Weatherby, 58-615. 

Two government subdivisions in different 
sections, but adjoining each other, may con
stitute together one tract, possession of a 
part of which will be possession of the 
whole: Kerr ». Leighton, 2 G. Gr. 196. 

Facts in a particular case, held sufficient 
to show actual, open and exclusive posses
sion by defendant, and those under whom he 
claimed, of open and uninclosed land: Forey 
v. Bigelow, 56-381. 

By mistake: Where a strip of land is held 
under a claim of right for the statutory 
period the title becomes complete by adverse 
possession, there being no material mistake 
as to the boundary line therof: Wilson v. 
Gunning, 80-331. 

The occupation of a strip of land by rea
son of a mistake as to the true boundary line 
between adjoining owners will not constitute 
adverse possession thereof: Mills v. Penny, 
74-172; Goldsborough v. Pidduck, 87-599. 

Where possession to a line is claimed 
under the belief that it is the true line, such 
possession is not adverse if the line is by mis
take not the true boundary line: Jordan v. 
Ferrée, 70 N. W., 611. 

In case of mistake as to the boundary line 
the possession of the party against whom the 
mistake exists will not be deemed adverse. 
Mere mistake does not make the possession 
one under claim of right: Gnibe v. Wells, 34-
148; Wacha v. Brovm, 78-432. 

But where parties have established a line 
and used it as a boundary, irrespective of the 
true line, the possession will be adverse, and, 
after the lapse of the necessary period, con
clusive upon the parties and their grantees: 
Hiatt v. Kirkpatrick, 48-78. 

Where the owner of property claims to a 
line as fixed by stakes or other visible monu
ments and occupies for the requisite length 
of time to acquire title to such line by adverse 
possession although by mistake the line is 
not the true boundary line. So held with 
reference to occupancy by an adjoining owner 
of a portion of the street: Johnson v. Burling
ton, 63 N. W., 694. 

To constitute adverse possession the claim 
must be as broad as the possession, else the 
holder cannot be said to be holding under 
claim of right hostile to the true owner. If 
the claim is of right to a fence, without re
gard to whether that fence is on the party 
line, it will be deemed hostile: Doolittle v. 
Bailey, 85-398. 

In an action to settle a boundary line, 
wherein it was stipulated that the adverse 
parties were the owners of the respective 
government subdivisions, and plaintiff 
claimed and introduced evidence to prove 
adverse possession to a certain fence which 
was not on the true line, held, that such proof 
of adverse possession was admissible: Meyer 
v. Weigman, 45-579. 

An owner of land, who, through ignorance 
of the dividing line, includes a part of an 
adjoining tract within his inclosure, does not 
hold such portion by adverse possession, so 
as to set the statute of limitations in motion: 
Skinner v. Crawford, 54-119. 

Where the possession with reference to a 
boundary line is by reason of mutual mistake 
as to the true line, such possession will not 
be deemed adverse, so as to give rise to a title 
by prescription: Heinz v. Cramer, 84-497. 

Possession of a strip of land under the 
claim that it is a portion of a tract owned by 
the person claiming title to such strip is not 
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adverse as against the owner of the tract to 
which such strip actually belongs: Fisher v. 
Muecke, 82-547. 

Where defendant claimed ownership, with 
corresponding acts of use and occupation for 
ten years, up to a line fence which was erect
ed at the mutual cost of both parties and in
tended to be the division line between them, 
it was held that a grant would be presumed 
under the statute of limitations in the ab
sence of rebutting circumstances: Burdick 
v. Heivly, 23-511. 

If a party owning on one side of a division 
line has been in peaceable possession and 
claimed up to the partition line and culti
vated it as his, claiming adversely to all the 
world for more than ten years, then his title 
to the strip of land on his side of such divi
sion line which may not previously have 
belonged to him becomes complete by adverse 
possession: Brown v. Bridges, 31-138. 

Where adjoining owners have, for the 
period of limitation, occupied to a boundary 
line fixed upon by agreement, and not merely 
under a misapprehension as to its represent
ing the true boundary under their convey
ances, they are deemed to have held to such 
line by adverse possession: Foulke v. Stock-
dale, 40-99. 

Where parties agree as to a certain line 
between their property being the true divi
sion line, and occupy to such line, each is to 
be considered as in adverse possession of the 
property so occupied, whether the line is cor
rect or not: Tracy v. Newton, 57-210. 

Where parties by unmistakable acts 
adopt a corner and boundary line as true, 
they become binding without any express 
provisions, and possession under such acts is 
adverse: Dacis v. Curtis, 68-66. 

Where a division line is agreed upon by 
the persons owning adjoining real estate, and 
possession is taken in accordance with such 
agreement, such possession must be consid
ered as adverse from the time it is taken: 
Heinrichs v. Terrell, 65-25. 

Highway: Ten years' use of a highway 
by the public under claim of right will bar 
the owner of the soil: Keyes v. Tait, 19-123; 
at least in the absence of proof that the road 
was used by leave, favor or mistake: Qnstolt 
v. Murray, 22^57. 

Whether the statute of limitations runs 
against the public because of adverse posses
sion of a highway established in the manner 
prescribed by law, quaere; but held, that, in 
case of non-use of a highway for a long time 
and actual adverse possession thereof for 
ten years, the public were estopped from as
serting any right thereunder: Davies v. 
Huebner, 45-574. 

Mere non-user of an easement granted by 
deed will not bar the right. There must be 
some use adverse to that of the grantee to 
have that effect: Barlow v. Chicago, B. I. & 
P. B. Co., 29-276. 

In case of mistake of land owners as to 
the division line in their lands, the person 
holding the lands as a part of his tract and 
believing it to be within his boundaries is 
not protected by the statute of limitations, 
and the rule is applicable in the case of the 
public using a highway supposed to be on a 

certain line, but which through mistake is. 
not really upon it: Bolton v. McShane, 79-26. 

Adverse possession of a highway will not 
be presumed on account of a slight mistake 
or variance between the use and the true 
line: Stale v. Welpton, 34-144; State v. Gould, 
40-372; State v. SchiW, 47-611. 

The claim of the public to the use of & 
strip of land as a highway may be lost by 
sufficiently long-continued adverse posses
sion, in good faith, without any notice of the 
claims of the public: Smith v. Oorrell, 81-218. 

Where a highway had been established 
but never opened or used by the public, 
what travel there was having been over ad
jacent land, and where there had been open, 
notorious and adverse holding by the de
fendant and her devisor for more than ten 
years, lield, that the right of the public to 
the highway had been extinquished and de
fendant had a right to extend her fences to 
inclose the adjacent land: Orr v. O'Brien, 
77-253. 

The fact that a person filing a plat, 
showing the dedication of certain streets, 
remains in possession of the land included 
in such streets, does not constitute posses
sion under a claim of right adverse to the 
public in such sense that the statute of lim
itations will run: McDunn v. Bes Moines, 34-
467. 

Mere neglect to use the rights conferred 
on a municipal corporation by the dedica
tion in a plat of ground for an alley will not 
estop the public from asserting its right 
thereto: Taraldson v. Lime Springs, 92-187. 

Where by deed an easement for a way or 
alley was recognized but the property re
mained inclosed, held, that the fact that the 
alley was not open and used would not con
stitute adverse possession which would rip
en into a right antagonistic to such ease
ment: Qarstang v. Davenport, 90-359. 

Where an adjoining proprietor fenced in 
a portion of a highway, but on petition being 
made promised to re-open such highway and 
otherwise by declarations recognized the 
right of the public to the highway, his con
tinuance of possession will not be deemed 
adverse: DeVbe v. Smeltzer, 86-385. 

An adjoining owner cannot acquire title 
by adverse possession to a portion of a high
way. Being charged with knowledge of the 
width of the highway as fixed by law his 
possession will not be under claim of right or 
color of title: Bae v. Miller, 68 N. W., 899. 

Where one person takes title in trust for 
another, to be conveyed when the amouut 
advanced is repaid, the statute of limitations 
does not run in favor of the person thus 
taking the title unless payments have been 
fully made: Byers v. Johnston, 89-278. 

A municipal corporation may be estopped 
by allowing land which has been dedicated 
for streets or alleys to be adversely occu
pied, from making any claim to have such 
street or alley opened: Cambridge v. Cook, 
66 N. W., 884. 

Where a highway has been in fact opened 
in pursuance of proceedings therefor, and 
has been used by the public for the statutory 
period, the land owner will be barred from 
questioning the rights of the public, although 



1261 
Tit. XVIII, Ch. 2. LIMITATION OF ACTIONS. § 3447 

the proceedings for the location were void 
by reason of want of legal notice. The fact 
that the land owner consented to the public 
use only by reason of the belief that the pro
ceedings were valid would not affect the 
rights of the public acquired by prescription: 
State v. Waterman, 79-360. 

Use of a strip of land as a highway in a 
particular case, lield to be such as to show an 
establishment of the highway by prescrip
tion: Sherman v. Hastings, 81-372. 

Where a r ight of way had been used for a 
time longer than the period of the statute of 
limitations, peacefully, continuously, unin
terruptedly, openly and notoriously, and with 
the knowledge of the persons claiming ad
versely to the existence of such road, held, 
that the facts showed a highway by prescrip
tion: McAllister v. Pickup, 84-65. 

One who claims a right to an easement 
whenever it is obstructed, and denies the 
right of another to obstruct it, must be re
garded to hold the easement adversely to the 
one who interferes with his enjoyment of it, 
and it is not necessary to show acts or decla
rations indicating that the use is adverse, 
except as there is occasion for making such 
claim: Ibid. 

If the use of the road was begun under 
permission, but continued under a claim of 
right for the statutory period, a highway 
will be thereby acquired by prescription: 
Ibid. 

Where a strip of land was recognized by 
the land owner as a highway by constructing 
bars at each end thereof for the use of the 
public, and by abstaining from cultivating 
the same, and was used for that purpose by 
the public without objection, held that, al
though it thus remained inclosed, the owner 
could not claim rights therein adversely to 
the public by reason of his possession : Hemp-
sted v. Huffman, 84-398. 

Where a highway has been laid out by a 
survey, the lines of which have been for 
more than ten years recognized by the par
ties interested and the public as being cor
rect, and improvements have been made 
with reference thereto, they will not be dis
turbed: Onsmon v. Deck, 84-344. 

Under particular circumstances, held, 
that it did not appear that the land owner 
had ever denied the right of the supervisor 
to open and work a highway in pursuance of 
action of the board of supervisors in estab
lishing such highway, and that therefore 
the rights of the public had not been cut off 
by adverse possession: Hayes v. Tyler, 85-126. 

Further as to adverse possession of high
way, see notes to \ 1482. 

Where the grant of a right of way for 
a highway was made involving the construc
tion of a bridge, but there was no stipula
tion for a right to a cattle pass under such 
bridge, held, that the use of such bridge as a 
cattle pass would not by continuance mature 
into a right: Ague v. Seitsinger, 60 N.W., 483. 

Adverse possession of a right of way 
which is open and notorious and such as to 
deprive the claimant of the enjoyment 
thereof will extinguish such right of way 
by lapse of the period of limitation: Bitz-
mann v. Aspelmeiei; 89-179. 

Public land: The statute of limitations 
does not run against the United States, and 
possession cannot as against the United States 
ripen into a title: Durham v. Hussman, 88-14. 

Adverse possession may be based upon 
color of title as against a grantee of the 
general government even though the land 
has not been formally conveyed by it: Shelley 
v. Smith, 66 N. W., 172. 

Adverse possession of public land cannot 
avail against the government: Saler v. Mead
ows, 68-507. 

But if possession originates while the title 
is in the government its adverse character 
attaches and becomes operative from the 
time the title passes from the government to 
a private owner: Ibid. 

Where a party was in possession of land 
under claim of title from the United States 
government at the time that an adverse title 
was acquired, and remained in such posses
sion for the period of limitation, held, that 
his defense as against such adverse title was 
complete: Tremaine v. Weatherby, 58-615. 

Possession of public lands under claim of 
title does not create any right as against the 
grantee of the United States, unless con
tinued for such length of time after the gov
ernment parts with the title as to entitle the 
defendant to avail himself of the benefits of 
the statute: Iowa It. Land Co.v.Adkins,38-351. 

While the statute of limitations does not 
run against the government, there is no pro
vision in law declaring that a citizen cannot 
hold adversely to the government, or hold 
under a claim of title against it: Chicago, B. 
I. & P. B. Co. v. AlVree, 64-500. 

Where a person was in possession of land 
under color of title while the title was still 
in the United States government, and re
mained in such possession after the title 
passed from the government to the plaintiff 
for the full period of ten years, held, that he 
might plead such possession under color of 
title as against the government's grantee: 
Ibid. 

Adverse possession makes it immaterial 
whether the title conveyed by patent issued 
by and divesting the title of the United 
States was in other respects good or not: 
Bicknell v. Comstock, 113 U. S., 149. 

Where an attempt was made to enter 
land under a military land warrant, but by 
mistake the entry and patent did not de
scribe the land, held, that the statutory limi
tation based on adverse possession com
menced to run only from the issuance of the 
corrected title covering the land in question, 
the title prior to the issuance of the patent 
being only an equitable one which would 
not have supported an action to recover the 
land. And field, that in such case the second 
patent would not relate back: Churchill v. 
Sowards, 78-472. 

Where land was granted to a railroad 
company on condition that it should com
plete its road by a certain time, and such 
condition was complied with, held, that its 
title became complete without any certificate 
or patent being issued therefor, and that 
ten years' adverse possession from that time 
would bar its title: Cole v. Des Moines Valley 
B. Co., 76-185. 
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Where land bordering on the Mississippi 
river was granted by the United States to 
the city of Dubuque, held, that the city took 
the same as a trustee and held the title for the 
public, subject to all the liabilities and con
ditions to which the property was subject in 
the hands of the United States, and that a 
person could not, by adverse and hostile 
possession of any part of the strip, claim 
title against the public under the statute of 
limitations: Simplot v. Chicago, M. & St. P. 
B. Co., 5 McCrary, 158. 

Possession becoming adverse: An entry 
made upon land even under the title of the 
owner may become thereafter adverse to 
such title and owner: Hamilton v. Wright, 
30-480. 

The possession of a mere trespasser who 
enters without color of title and claim of 
right will become adverse from the time he 
places on record a deed to him purporting 
to convey the title to the land. The taking 
and the recording of such deed will operate 
as a notice to the owner that the person in 
possession is no longer a trespasser, and the 
statute of limitations will begin to run from 
that time: i bid. 

Where possession is originally lawful a 
mere forcible entry thereon, not followed by 
continuous possession, will not prevent the 
statute from continuing to run. But other
wise if entry be peaceable and continuous 
possession thereunder is retained: Pella v. 
Scholte, 24-283. 

Where, at the time a party wall was first 
used for the benefit of adjoining premises, it 
was used by a tenant for years of such prem
ises as a support to a building erected by 
him, and a stipulated sum was paid by him 
to the person erecting such wall as rental 
for the use thereof, held, that the statute of 
limitations against an action to recover one-
half the expense of such wall commenced to 
run only from the refusal of the person own
ing and occupying the adjoining premises 
to continue to pay such rental for the use of 
the wall: Crapo v. Cameron, 61-447. 

Where title is obtained by adverse pos
session, such title must be presumed to con
tinue until it is divested in some manner 
recognized by law. I t may be sold and con
veyed, and the party against whom it has 
become perfect can do nothing to in any 
manner impair it. The party in whom such 
title has become perfect will be deemed to 
be in possession, and actual occupancy is 
not essential to its continuance: Heinrichsv. 
Terrell, 65-25. 

Tenant in common: The seizin and pos
session of one tenant in common are the 
seizin and possession of others, and the 
statute of limitation will not operate in favor 
of the former to give him title by adverse 
possession unless it be sole and exclusive 
and with the knowledge and acquiescence of 
the co-tenants: Killmer v. Wuchner, 74-359. 

Seizin and possession of one tenant in com
mon are the seizin and possession of the 
other. One can never be disseized by an
other without an actual ouster, to constitute 
which physical eviction is not required, but 
a possession attended with such circumstan
ces as to evince a claim of exclusive right 

and title and the denial of the right of the-
other tenants to participate in the profits. 
Actual ouster and aversed possesssion might 
be inferred from sole possession and an exclu
sive reception and enjoyment of the rents 
and profits with the knowledge and implied 
acquiescence of the other tenant in common 
for the period of ten years: Burns v. Byrne, 
45-285. 

One going into possession as tenant in 
common is not to be regarded as holding ad
versely to the other tenants in common until 
eviction: Shell v. Walker, 54-386. 

Under the peculiar facts of a particular 
case, held, that plaintiffs had never lost their 
title as tenants in common in the premises 
in controversy, and that there had been no 
act of defendant amounting to an ouster of 
plaintiffs or assertion of his title in severalty 
to the whole tract: Hume v Long, 53-299. 

The possession of a tenant in common is 
not adverse to his co-tenant. It may, how
ever, become such, and is to be regarded as 
such, when the tenant in common holds pos
session under a claim of entire ownership 
and the co-tenant has knowledge of it. Such 
knowledge on the part of the co-tenant need 
not necessarily be shown by direct and posi
tive evidence. It is sufficient if it is not 
shown to be otherwise, and the circum
stances are such that it might reasonably be 
presumed that the co-tenant had such 
knowledge: Knowles v. Brown, 69-11. 

In a particular case, held, that the posses
sion by a co-tenant was of such character 
and so long continued, and the circumstances 
otherwise were such, that notice of his oc
cupancy must be presumed to have come to 
his co-tenant, and his possession would be 
deemed adverse: Ibid. 

It seems that exclusive occupancy by 
one tenant in common for a long time will 
constitute ouster of a co-tenant; but under 
the circumstances of a particular case, held, 
that an occupancy of seventeen years would 
not have that effect: Flock v. Wyatt, 49-466. 

A person entering into possession as ten
ant in common is presumed to continue to 
hold in that manner, and not adversely, until 
he has done some act amounting to eviction 
of his co-tenant: Shell v. Walker, 54-386. 

While possession of one tenant in com
mon, however long continued, will not 
amount to adverse possession as against 
another tenant in common, yet a convey
ance by one such tenant as his own, and pos
session taken by his grantee under such con
veyance, amounts to ouster and disseizin of 
his co-tenant, and the recording of the deed, 
accompanied by actual and notorious posses
sion in the grantee, is notice of such adverse 
claim-and from that time the statute will 
run: Kinney v. Slattery, 51-353. 

It is a general rule that the possession of 
one tenant in common is possession for his 
co-tenants, and that one cannot be disseized 
by another without an actual ouster, or a 
possession attended by such circumstances 
as to evince a claim of exclusive right and 
title and a denial of the right of other ten
ants to participate in the profits. The stat
ute of limitations will not commence to run 
in such case until there is an actual adverse 
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position with the intent to claim against the 
true owner: Van Oi-mer v. Harley, 71 N.W., 
241. 

The statute of limitations against an 
action to recover real property does not com
mence to run from the time of obtaining an 
adverse title, but from the time of ouster: 
Sorenson v. Davis, 83-405. 

Conveyance by one co-tenant of his undi
vided interest will not constitute an ouster 
of the other co-tenants so that the statute of 
limitations will commence to run against 
their right: Ibid. 

One going into possession under a quit
claim deed from a tenant in common does 
not thereby assert adverse possession as 
against^the^Gther tefcant j â common saaia id 
'f^ffifeisi&fc&tSvof ' limitation* in motion: 
Moore v. Antill, 53-612. And see Hume'v. 
Lonq, 53-299. 

A person who has been in possession of 
property under color of title for such length 
of time that the statute of limitations has 
run in his favor cannot be required to relin
quish his claim thereunder and rely only 
upon title to one-half of the property as ten
ant in common cast upon him by operation 
of law after the commencement of his pos
session: De Long v. Mulcher, 47-445. 

Where a purchaser from a tenant in com
mon of a portion of the common premises 
took possession thereof and asserted such 
ownership as to indicate his understanding 
and belief that he was tfhe owner in severalty 
of the land thus purchased, and retained such 
possession beyond the statutory period, held, 
that he should be regarded as having held 
adversely to the co-tenants of his grantor, 
who had knowledge of the facts, and as hav
ing acquired title to the property by adverse 
possession, although the deed under which 
he held did not as a matter of law, confer 
upon him any right in severalty: Laraway 
v. Larve, 63-407. 

The l'ights of one tenant in common are 
not waived by the fact that another is not 
barred of his action as against an adverse 
possession by reason of minority: Peters v. 
Jones, 35-512. 

An adverse claim of title must exist to 
enable defendant in an action for the recov
ery of land to plead the statute of limitations. 
So long as the relation of mortgagor and 
mortgagee or of trustee and cestui que trust 
exists between the parties neither can be 
considered as holding a claim adverse to the 
other: Jordan v Brown, 56-281. 

Mortgagor or mortgagee : The possession 
of mortgagor or mortgagee under the mort
gage is not to be considered as adverse to 
the other, and this is true where the posses
sion is under a deed absolute in terms, but 
which is in law a mortgage: Crawford v. Tay
lor, 42-260. 

The mere possession of a mortgagee will 
not be held adverse to the mortgagor, even 
after payment of the mortgage debt, so as to 
give him the benefit of the statute. Some
thing beyond mere possession after payment 
is necessary to make such possession adverse: 
Green v. Turner, 38-112. 

Possession of the mortgagor or his grantor 
or an incumbrancer is not adverse to that of 
the mortgagee: Hodgdon v. Heidman, 66-645. 

Possession of the mortgagor will not be 
deemed adverse to the mortgagee or his as
signee: Watts v. Creighton, 85-154. 

And the grantee of the mortgagor under 
a conveyance subsequent to the mortgage 
holds adversely to the title of a purchaser at 
the sale under a foreclosure to which only 
the mortgagor was a party: Jamison v. Perry, 
38-14, as explained in Hodgdon v. Heidman, 
66-645. 

A mortgagor or the grantee of a mort
gagor or a subsequent incumbrancer in pos
session of land does not hold adversely to the 
mortgagee: Hodgdon v. Heidman, 66-645. 

The grantee in a conveyance absolute on 
its face but intended as a mortgage does not 
hold adversely to the grantor until he as
serts as against the grantor an adverse title: 
amnion v. McCook, 93-258. 

Grantor or grantee: A party having pos
session under a bond for a deed providing 
that on default the grantor might declare the 
bond forfeited, and the grantee, his tenant 
at will, was held not to be in adverse posses
sion against the grantor until notice to quit 
was served, although that was not until more 
than ten years after default: Austin v. Wilson, 
46-362. 

The possession of the vendee under a bond 
to convey is, until the contract is declared 
forfeited by the vendor, regarded as that of a 
purchaser, and therefore adverse to that of a 
vendor: Montgomery County «.Sererson,64-326. 

A vendor under bond for conveyance upon 
payment of the purchase money is regarded 
as a mortgagor until the vendor, if he may 
do so under the contract, declares such con
tract forfeited. Until such forfeiture, the 
vendee is regarded as a purchaser and hold
ing as such, and his possession is therefore 
adverse to the vendor: Ibid. 

A purchaser, going into possession in pur
suance of a void sale under a deed of trust, 
has color of title, and his possession is adverse 
to that of the original grantor: Gebhard u. 
Saltier, 40-152. 

A right by prescription cannot be set up 
in place of one which is held by grant to de
feat the terms and conditions of the grant: 
Mosle v. Kuhlman, 40-108. 

Par. 8. On judgments of courts of rec
ord: The order of a probate court allowing 
a claim is not a judgment within the statu
tory provision as to actions upon judgments: 
Smith tí. Shawhan, 37-533. 

Under a former statute not expressly 
specifying judgments, held, that an action 
upon a foreign judgment was not barred by 
the provisions as to actions upon bills, notes, 
or writings obligatory for the payment of 
money or delivery of property, etc.: Latou-
rette v. Cook, 3 G. Gr., 593. 

Under former statutory provisions speci
fying judgments of courts of record and also 
actions upon bills, notes, etc., held, that an 
action upon the judgment of a justice of the 
peace was within the limitation relating to 
judgments of a court of record: Danemuller v. 
Burton, 4 G. Gr., 445. 

A revival of a judgment by scire facias is 
not a new judgment against which the stat
ute of limitations commences to run, but the 
period of limitation continues to run against 
the original judgment: Meek v. Meek, 45-294. 
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A judgment against a decedent must be 
filed as a claim under I 3349 or it will be 
barred as there specified: Davis v. Shawhan, 
34-91. 

An action on a judgment is not an action 
on a written contract: McAleer v. Clay County, 
38 Fed., 707. 

The general statute of limitations is not 
applicable to judgment liens which expire 
and cease to be liens at the expiration of the 
time fixed by g 3801: Albee v. Curtis, 77-644. 

SEC. 3448. Fraud—mistake—trespass. In actions for relief on the 
ground of fraud or mistake, and those for trespass to property, the cause of 
action shall not be deemed to have accrued until the fraud, mistake or tres
pass complained of shall have been discovered by the. partir Sbggvmy 
73, § 2530; R., § 2741; C. '51, | ^¿g&#^^HfUA* 

Under provisions of Code of '73, held, 
that the twenty years' limitation of an action 
on a judgment commenced to run from the 
time when action thereon might first be 
brought under the provisions of | 2521, of 
that Code, that is, after the expiration of 
fifteen years from the rendition of the judg
ment: Weiser v. McDowell, 93-772. But now 
see I 3439. 

A cause of action on account of ffaua i 
as was heretofore cognizable in 
commences to run from the time of ftie 
co ver y of the fraud: Coiein v. Toole, 31-51 

The fraud contemplated in this section is 
only such as was heretofore solely cognizable 
in chancery: Gebhard v. SatiZer, 40-152; Brown 
v. Brown, 44-349; Phoenix Ins. Co. v. Darik-
wardt, 47-432. 

"Where the fraud is not of that character, 
but the plaintiff's remedy is concurrent, the 
exception here made does not apply: Belf v. 
Eberty, 23-467; McGinnis v. Hunt, 47-668. 

An action to rescind a contract for fraud, 
and set aside a deed and restore the parties 
to their rights prior to the fraud, is an action 
solely cognizable in a court of chancery, and 
the statute begins to run with the discovery 
of the fraud: Belf v. JEberly, 23-467. 

The fraud contemplated by this section is 
such as was heretofore solely cognizable in a 
court of chancery, and actions at law are not 
within this exception to the general statute 

• of limitations: Carrier v. Chicago, B. I. & P. 
B. Co., 79-80. 

Therefore, where actions were brought 
against a railroad company for the recovery 
of unreasonable and excessive charges for 
freight, held, that the cause of action accrued 
when the charges were paid and not when 

-the fact of the discrimination was discovered: 
Ibid. 

But where the company had fraudulently 
.concealed the fact that the amount paid by 
plaintiff was unreasonable and in excess of 
that paid by other shippers, held, that the 
cause of action did not accrue until the fact 
was discovered: Ibid. 

Where plaintiff dismissed an action on a 
bond for specific performance upon defend
ant's testimony that a subsequent conveyance 
to a third person was without notice of plain
tiff's rights, and subsequently learned that 
such testimony was false and the pretended 
conveyance was fraudulent, held, that the 

• statute of limitations as against an action for 
relief from such fraud commenced to run 
from the discovery thereof, although the ac
tion on the bond was barred: Muir v. Bozarth, 
44-499. 

In actions brought by an assignee in bank
ruptcy to recover damages for fraud, the 
limitation of two years imposed by the stat
utes of the United States upon such actions 
commenced to run when the fraud is discov-

< ered: Clews v. Traer, 57-459. 

fcjher is not an action for relief 
KPTSI fraud " in a case heretofore 

An acftoiftor money paid by mist&_ „ 
ne jpa^t^and^fraudulently received and re
in the grouno 

solely cognizable in a court of chancery," 
and therefore is barred in five years irre
spective of the time of discovery of the fraud 
or mistake: Higgins v. Mendenhall, 51-135. 

The cases of mistake referred to in the 
statutory provision are not limited to those 
cognizable solely in equity, but include such 
as are cognizable at law as well: Iliygins v. 
Mendenhall, 42-675; McGinnis v. i6í}ií,'47-668; 
Higgins v. Mendenhall, 51-135. 

The fact that a party might have discov
ered a mistake more than five years before 
bringing action will not defeat the recovery 
if he was lulled into security, and the belief 
that there was no mistake by the acts of the 
opposite party: Manatt v. Starr, 72-677. 

This section is applicable to an action 
brought to enjoin the enforcement of a judg
ment rendered without jurisdiction, and such 
action does not become barred until after 
five years from the discovery of the mistake 
in taking judgment: Gerrish v. Seaton, 73-15. 

In an action for relief on the ground of 
fraud, defendant pleading the statute of limi
tations must show that plaintiff had knowl
edge of the fraud more than five years before 
the action was brought: Baldwin v. Tuttle, 
23-66; Harlin v. Stevenson, 30-371. 

The statute commences to run not merely 
from the actual discovery of the fraud, but 
from the time when it might, by the use of 
diligence, have been discovered: Humphreys 
v. Matoon, 43-556. 

This section does not contemplate actual 
knowledge of the fraud before the statute 
shall begin to run, but such knowledge or 
notice as would lead a man of reasonable 
prudence to make inquiries which would dis
close the fraud: Nashv. Stevens,65N.W.,825. 

The recording of a deed is sufficient notice 
of any fraud involved in its execution to 
cause the statute to begin to run against an 
action based upon such fraud: Bishop v. 
Knotoles, 53-268. 

Where the cause of action is based on a 
fraudulent execution of a deed, the grantee 
will be deemed to have had notice of such 
fraud from the time the deed is filed for rec
ord, and the statute of limitations will com
mence to run from that time: Laird v. Kil-
bourne, 70-83. 

Where a sale is made under the provi-
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sions of a deed of trust, which is void by rea-
on of insufficiency of notice, and that fact 
appears upon the face of the conveyance, 
the grantor in the deed of trust is chargeable 
with notice of the fact that the sale is void 
from the time such deed is recorded: Geb-
hard v. Sattler, 40-152. 

As against an action by the creditor to 
set aside a deed by the debtor as fraudulent, 
the statute of limitations commenced to run 
from the time of the recording of such deed. 
Such recording is notice to all the world and 

„> the creditor is charged with knowledge of 
the fraud from that time: Haxcley v. Page, 
77-239; MicMe v. Walraven, 92-423; Sims v. 
Gray, 93-38, Nash v. Stevens, 65 N.W., 825. 

But an action by a creditor to set aside a 
conveyance on the ground of fraud does not 
accrue until he has recovered judgment on 
his indebtedness, even though he has prior 
notice of the existence of the fraud: Mickle 
v. Walraven, 92-423. 

The use of funds of the ward by the 
guardian after the ward has come of age, in 
the purchase of land, gives rise to a right 
of action, which in the absence of conceal
ment or fraud is barred in five years, 
whether the trust be considered as express 
or implied: Potter v. Douglass, 83-190. 

In a particular case, held, that a party 
Against whom judgment was rendered with
out jurisdiction did not have notice of the 
same, so that his cause of action to set aside 
the judgment was barred: Jamison v. Weaver, 
84-611. 

In an action to set aside a guardian's deed 
made under order of court, on the ground of 

_—> fraud, seven years after the ward had at
tained his majority, held, that the cause of 
action accrued when the fraudulent deed 
was recorded and was therefore barred by 
the statute of limitations: Francis v. Wal
lace, 77-373. 

"Where action was brought against a rail
road company for fraud in issuing stock and 
bonds to the injury of taxpayers who were 
entitled to stock in exchange for taxes paid, 
held, that there was nothing to show that by 
the exercise of due diligence the taxpayers 
would not have discovered the alleged fraud 
and that they were effected with notice of 
the execution of the bonds claimed to be 
fraudulent by the recording of a mortgage 
securing such bonds: Allen v. Wisconsin, I. 
á N. B. Co., 90-473. 

Where by reason of a mistake in not be
ing aware of the passage of a new statute 

on the subject, the county treasurer in pay
ing over money collected for a city retained 
a larger percentage than he was entitled to, 
and the city accepted the payment thus 
made, held, that the action to recover the 
balance of the amount which should have 
been paid accrued when the mistake was 
discovered, and action therefor might be 
brought within five years after such dis
covery: loica City v. Johnson County, 61 N. 
W., 995. [But on rehearing the appeal was 
dismissed because of insufficient service of 
notice: S. C, 68 N. W., 815.] 

Where a note executed to an insane per
son during insanity was found among his 
papers long after his decease and after the 
cause of action was barred by the statute of 
limitations, held, that the bar could not be 
avoided on the ground of fraudulent con
cealment in the fact that the note was de
livered to such person while in an insane 
condition, there having been opportunity on 
the part of the representatives of such per
son after his decease to discover and enforce 
the note: McNeill v. Sigler, 64 N. W., 604. 

Evidence in a particular case, held suffi
cient to show that the discovery of the mis
take relied upon was made within five years: 
Eggspieller v. Nockks, 58-649. 

Where the petition alleges the discovery 
of the fraud which is the subject of the 
action, within five years, it is not subject to 
demurrer: Shank v. Teeple, 33-189. 

While, in an action to recover on the 
ground of fraud, brought more than the 
statutory period after the commission of the 
fraud, it may be necessary for plaintiff to 
allege due diligence in the discovery of the 
fraud, yet objection for failure to allege due 
diligence not being raised in the lower court 
by motion or demurrer cannot be raised for 
the first time in the supreme court on appeal: 
Clews v. Traer, 57-459. 

The statute will run against an action to 
recover taxes illegally exacted from the 
time of their payment, and not from the time 
that their illegality is discovered: Callanan 
v. Madison County, 45-561; Beecher v. Clay 
County, 52-140. 

A taxpayer who is entitled to recover 
from the county for money paid in the 
purchase of land on which the taxes are not 
delinquent, and which is sold by the treas
urer by mistake, may bring his action within 
five y ears from the discovery of such mistake : 
Storm Lake Bank v. Buena Vista County, 66-
128. 

SEC. 3449. Open account. When there is a continuous, open, current 
account, the cause of action shall be deemed to have accrued on the date of 
the last item therein, as proved on the trial. [C. 73, § 2531; R., § 2743; C. 
'51, § 1662.] 

The statute commences to run from the 
date of the last item, whether debit or credit: 
Thorn v. Moore, 21-285; Mills v. Bavies, 42-91; 
Keller v. Jackson, 58-629. 

The account here contemplated is one 
which is not interrupted nor broken, not 
closed by settlement or otherwise, and is a 
running, connected series of transactions. 
Where there was a hiatus of two years, fol-

80 

lowed by an item of a different character 
than those before, held, that the last item was 
not properly a part of the same account: 
Tucker v. Quimby, 37-17. 

An interval of one year and nine months 
between two of the consecutive items of an 
account, both of which were on the credit 
side, held not sufficient to show such break in 
the account or cessation of dealing as to 
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cause the statute of limitations to commence 
to run, it appearing that all the items had 
relation to the same open and continuous 
transaction between the parties: Keller v. 
Jackson, 58-629. 

A claim for work performed at different 
periods of time, under separate and distinct 
contracts, is not a continuous, open, current 
account: Shorick v. Brace, 21-305. 

Where the indebtedness was accruing 
daily, monthly or yearly for items of board, 
rent, etc., held, that it would constitute a cur
rent account: Moser v. Crooks, 32-172. 

And so held in case of a charge for keep
ing and providing for another continuously: 
Trendeling v. Besser, 31-248. 

Though a special contract be made as to a 
specific piece of work, the price thereof may 
still be a proper item of account: Mills v. 
Davies, 42-91. 

An objection that a finding in an action 
upon an account is not on an issue submitted, 
because it shows that several items were 
furnished under a contract between the par
ties, is not well founded, because a recovery 
could be had upon the account although the 
items were furnished under a contract: Hay
wood v. Woods, 28-563. 

The account in a particular case, held to 
be an open account: Wing v. Page, 62-87. 

A charge for money due on an executed 
contract may form one of the items of a run
ning account: Buford v. Funk, 4 G. Gr., 493. 

The fact that no date, or an incorrect 
date, was fixed to the account, or that it was 
not directly charged to anyone, held not to 
prevent the provisions of this section from 
applying: Ttibbs v. Maquoketa, 32-564. 

In a case not involving the construction of 
this section, held, that an intervening state
ment of a balance did not prevent subsequent 
items from forming a portion of the same con
tinuous account: Lamb v. Hanneman, 40-41. 

Where, after the conclusion of the debit 
items of an account, the payment of the same 
was assumed by a third person who after
wards made payments thereon, held, that 
such payments were not to be treated as 
items of the account, and the running of the 
statute was determined by the date of the 
last debit item: Hammond v. Hale, 61-38. 

A payment made upon an account by an 
assignee of an insolvent debtor cannot be re
garded as an item of the account for the pur
pose of determining whether the action on 
the account is barred: Van Patten v. Bedow, 
75-589. 

Under a statute requiring an action to 
foreclose an account for a mechanic's lien to 
be brought within one year from the time 
the payment should have been made, held, 
that no item of the account of charges for 
which the lien was claimed should be con
sidered as due before the date of the last 
item: Merchand v. Cook, 4 G. Gr., 115. 

Salary for services as officer of a corpora
tion elected and employed from year to year 
do not constitute items of an open, current 
and continuous account. While the creditor 
may for some purposes disregard a settlement 
and maintain his suit upon the original items. 

SEC. 3460. Commencement of ¡ 
notice to the sheriff of the proper coui 

he cannot by so doing change the character 
of the account for the purpose of avoiding 
the statute of limitations: Porter v. Chicago 
I. & D. B. Co., 68 N. W., 724. 

The claim of a public officer for compen
sation is not in the nature of an open account. 
Each one of several terms of office is to be 
deemed a separate employment: Griffin v. 
Clay County, 63-413. 

Where, in such a case, plaintiff had con
fessed that his account was made up of sepa
rate causes of action, amending his petition 
and setting out the same in separate counts, 
held, that he could not afterwards, for the 
purpose of defeating the statutory bar, claim 
that they were parts of an open account: 
Ibid. 

Under a statute which authorized defend
ant to be called as a witness to prove a cause 
of action which was barred by the statute, 
held, that an account apparently barred was 
admissible for the purpose of forming a foun
dation to remove the bar by calling defend
ant as a witness: Thorn v. Moore, 21-285. 

Where it appeared that plaintiff had been 
continuously employed for a number of years, 
though prices and rate of compensation had 
varied at times, held, that the employment 
being continuous the account of charges for 
services was continuous: KiTbourn v. Ander
son, 77-501. 

Damages for the breach of a continuing 
contract to furnish support cannot be con
sidered to constitute an open account so as to 
prevent the statute of limitations from bar
ring such damages as have accrued prior to 
the limitation of the statute: McCoy v. Mc
Dowell, 80-146. 

Under particular facts, held, that an ac
count for items of labor, money advanced, 
and rent of a sewing machine, was not a con
tinuous account, it appearing that there was, 
as to the items for labor, a break of at least 
two years, and that the later items for labor 
were for work done under a contract: Gavin 
v. Bischoff, 80-605. 

In an action by a county against the es
tate of an insane person to collect the ex
penses charged to such county for the sup
port of such person in the insane asylum the 
items of charge are to be deemed parts of an 
account even though there is an interval of 
two years or more between different charges, 
the patient having been without leave ab
sent from the asylum during that time and 
the county may therefore recover for all such 
charges if the action is brought within the 
proper time after the last item of charge: 
Cedar County v. Soger, 90-11. 

The giving of a note for balance appear
ing due on an account creates a presumption 
that the account between the parties was 
settled to that date and that the account is 
no longer an open account: Morse v. Minton, 
70 N. W., 691. 

Items of overcharge by a railroad com
pany on various shipments of goods in a con
tinuous business may be considered as items 
of an open account: Higley v. Burlington, C. 
B.&2Í.R. Co., 68 N. W., 829. 

,ction. The delivery of the original 
ty, with intent that it be served imme-
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diately, which intent shall be presumed unless the contrary appears, or the 
actual service of that notice by another person, is a commencement of the 
action. [C. 73, § 2532; R., § 2744; C'51, § 1663.] 

When deemed commenced: Where the 
original notice was not served until a month 
after the petition was filed, held, that the 
court would presume the notice was delivered 
to the sheriff at the time of the filing of the 
petition with the intent that it be served im
mediately, and that the commencement of 
the action would be presumed from that 
time: Snyder ». Ives, 42-157. 

The action is not commenced or pending 
until the delivery of the notice to the sheriff, 
although the petition be previously filed: 
Collins v. Sane, 34-385. 

However, in an injunction proceeding, 
held, that the filing of a petition and service 
of the writ operated to commence the action, 
although no original notice was served be
fore the period of limitation had expired: 
Sweatt v. Faville, 23-321. 

Where a petition was filed, but no original 
notice served and no jurisdiction over de
fendant obtained until appearance, which 
was after the expiration* of the period of 
limitation, held, that the suit was not suffi
ciently begun by the filing of the petition to 
prevent the cause of action being barred: 
Mcell v. Chicago <& N. W. B. Co., 29 Fed., 57. 

The intent in regard to immediate serv
ice of the notice which the statute contem
plates should be a continuing intent. So 
where a notice was placed in the sheriff's 
hands, who neglected to serve the same, but 
afterwards returned it to the attorney, who 
lost it and afterwards had another notice 
served, held, that the action was not begun 
with the delivery of the first notice to the 
sheriff, and that the statutory period having 
expired before the second notice was placed 
in his hands, the action was barred: Wolfen* 
der v. Barry, 65-653. 

Where an original notice was delivered 
to a constable in which the return day was 
left blank and was afterwards filled up by 
him and served, held that such delivery of 
notice did not constitute a commencement 
of action within the meaning of the statute: 
Phinney v. Donahue, 67-192. 

The sheriff is required to serve notices 
put in his hands for service, whether the 
parties to be served are residents of the 
county or not: and an action is sufficiently 
brought within the terms of this section to 
avoid the bar of the statute of limitations, if 
before the bar has accrued the notices are 
put into the hands of the sheriff for service, 
although some of the defendants are non
residents of the county: Hampe v. Shaffer, 
76-563. 

Neglect of duty by the sheriff in serving 
notices put in his hands will not defeat the 
rights of plaintiff accruing by delivery of the 
notice to the sheriff for service: Ibid. 

Where an action is brought in the proper 
county, the delivery of the original notice to 
the sheriff of that county is a sufficient com
mencement of the action with reference to 
the statute of limitations, although defend
ant was a resident of another county in which 
notice was actually served: Bracken v. Mc-
Alvey, 83-421. 

In an action upon account, where the 
notice was served more than a month before 
the account would have been barred by the 
statute of limitations, but the notice stated 
that the term of court at which defendants 
were required to appear would commence on 
the 30th day of August, when in fact it would 
begin on the 31st day of that month, and the 
cause was continued at that term and a sec
ond notice served on defendant, which was 
delivered to the sheriff more than five years 
after the date of the last item of the account, 
held, that the first notice was fatally defec
tive, and that its delivery to the sheriff and 
its service did not arrest the operation of the 
statute of limitations and the action was 
barred: Fernekes v. Case, 75-152. 

Delivery of notice to a person other than 
the sheriff does not constitute the beginning 
of an action within the terms of this section: 
Lesure Lumber Co. v. Mutual F. Ins. Co., 70 
N.W., 761. 

Where the original notice was directed 
to the Des Moines Insurance Company of 
Des Moines, Iowa, and the action was 
brought against and the service was made 
upon the Des Moines Insurance Company, 
held, that the variance did not prevent the 
service from being effectual as a commence
ment of the action: Woodruff v. Des Moines 
Ins. Co., 90-735. 

Where the claim is against an estate, the 
filing of the claim and such action by the 
administrator as to indicate the approval 
thereof are a sufficient commencement of an 
action to prevent the claim afterwards being 
barred by the statute of limitations, although 
no notice is actually served, service of notice 
of a claim being unnecessary, under ? 3338, 
when the claim is approved by the adminis
trator: Wilson v. McElroy, 83-593. 

In case of a claim against an estate the 
action is commenced when the claim is filed 
and not from the time of notice that the 
claim will be brought on for hearing: Frits 
v. Fritz, 93-27. 

The commencement of an action as a Us 
pendens dates from the filing of the petition 
and not from the service of notice: Fisher v. 
Shropshire, 147 U. S., 133. 

For most purposes the action is not com
menced until the service of notice as pro
vided by \ 3514. The special provisions of 
this section with reference to the statute of 
limitations are not applicable under \ 1448, 
with reference to actions attacking a tax 
deed: Hintrager v. Nightingale, 36 Fed., 847. 

This section only fixes the time of com
mencement of actions with reference to the 
statute of limitations. Other statutory pro
visions determine what shall be deemed 
commencement of the action for other pur
poses: Parkyn v. Trahis, 50-436. And see 
notes to ? 3514. 

Amendments: The filing of an amended 
petition, if the cause of action remains the 
same, does not affect the question as to 
whether the action is brought in time: Cobb 
v. Illinois Cent. S. Co., 38-601, 626; Carnegie o. 
Hulbert, 70 Fed., 209; and see notes to § 3600. 
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Where an action was commenced in the 
name of two parties as executors before the 
period of limitation had expired, but after 
the expiration of such period an amended 
petition was filed by one only claiming as 
sole heir, held, that as the amendment was 
allowed without objection, defendant could 
not claim that the action as made by amend
ment was a different one from that originally 
commenced: Wade v, Clark, 52-158. 

An amendment to the petition claiming 
additional damages, and predicated upon the 
same cause of action on which the original 
petition was founded, may be interposed 
after the time for bringing action on the 
original cause of action has expired, pro
vided that the action on which such amend
ment was filed has been brought within the 
proper time: Cooper v. Mills Covmty, 69-350. 

Where the original petition, although not 

stating all the facts necessary in law to en
able plaintiff to succeed in the action, was 
not attacked by demurrer or motion, held, 
that the fact that the party afterwards filed 
an amendment thereto after the time when, 
but for the commencement of the original 
action, the statute of limitations would have 
barred the action, would not deprive plaintiff 
of the benefit of having brought his action 
within the proper time: Myers v. Kirt, 68-124. 

Where an amendment filed after the ac
tion is brought does not pertain to the cause 
of action so far that a new cause of action is 
presented, but simply alleges facts support
ing plaintiff's right of recovery, the action 
is not barred: Barke v. Early, 72-273. 

In a proper case plaintiff may change his 
claim as to the remedy and ask different re
lief without presenting a new cause of action: 
Case v. Blood, 71-632. 

SEC. 3451. Nonresidence. The time during which a defendant is a 
nonresident of the state shall not be included in computing any of the 
periods of limitation above described. [C. 73, § 2533; R., § 2745; C. '51, § 1664.] 

Under this section, held, that residence 
and not citizenship was within the contem
plation of the statute: Savage v. Scott, 45-130. 

A person on his decease ceases to be a 
nonresident. The disability of nonresidence 
ends with his death: Ibid. 

The statute commences to run in favor of 
a defendant having a residence in this state 
of such character as would subject him to 
process of the courts of this state. Residence, 
and not citizenship or domicile, determines 
the running of the statute: Ibid. 

Under the statute of limitations of Ne-
braska,7ieM, that the mere temporary absence 
of a debtor from the state where he has a 
usual place of residence, such that service 
of summons might be had upon him, does 
not suspend the statute of limitations, and it 
was so held where defendant, though an un
married man, had in the state a house or 
rooms, which he owned or leased, furnished 
for his'homeand placeof residence, and still 
his home and residence while temporarily 
absent: Thomas v. Brewer, 55-227. 

A foreign corporation doing business 
within the state in such way that action 
might be brought against it and jurisdiction 
obtained in the state courts may take advan
tage of the statutory limitation, and is not 
to be deemed a nonresident: Wall v. Chicago 
<& N. W. B. Co., 69-498; McCabe v. Illinois 
Cent. B. Co., 4 McCrary, 492; Chdnn v. Iowa 
Cent. B. Co., 4 McCrary, 566. 

But this rule is not to be applied to for
eign corporations generally. The fact that 
a foreign corporation has a general agent 
within the state upon whom service may be 
had does not entitle it to be considered a 
resident in such sense that the statute of 
limitations will run in its favor: Winney o. 
Sandwich Mfg. Co., 86-608. 

The fact that a nonresident land owner 
has had a tenant in possession of the prop
erty, against whom action might have been 
brought under \ 4183, will not cause the stat
ute of limitations to run in favor of such 
nonresident owner: Heaton v. Fryberuer, 38-
185, 196. 

The expressions "out of this territory " 

and " t h e time of such person's absence," 
occurring in the corresponding action of the 
act of February 15,1843, relating to the same 
subject, lield to mean such an absence as 
suspended the power to commence action 
against such party in any of the methods pro
vided by law; but not a mere temporary ab
sence, during which the family of the party 
remained at his usual place of abode, and 
service of notice might have been had upon 
him by leaving a copy with some member of 
such family: Penley v. Waterhouse, 1-498. 

The term beyond seas, used in a previous 
statute as indicating an exception to the run
ning of the statute, was held to be considered 
as beyond the limits of the United States, 
and not merely as beyond the limits of the 
state: Barling v. Meachum, 2 G. Gr., 602. 

If, by reason of nonresidence of the 
debtor, an action on a note is not barred, 
neither is the action to foreclose a mortgage 
securing the same: Clinton County v. Cox, 37-
570. 

Where the only evidence of absence from 
the state was that defendant went east, held, 
that nonresidence did not sufficiently appear 
in order to defeat the defense: Tremaine v. 
Weatherby, 58-615. 

A railroad corporation does not become a 
nonresident within the meaning of this sec
tion when a receiver therefor is appointed 
by a federal court: Fowler v. Des Moines de 
K. C. B. Co., 91-533. 

One who has been a nonresident may be 
liable on an indebtedness altturugh it is no 
longer enforcible against others who have 
also been liable therefor: Bobertson v. Stuhl-
miller, 93-326. 

Where a mortgagor becomes a nonresident 
so that the bar of the statute does not be
come complete as against him, the mortgage 
remains enforcible against the property even 
in the hands of a purchaser who has not been 
a nonresident, and who has assumed the pay
ment of the mortgage debt: Ibid. 

If by reason of the nonresidence of a 
principal debtor an action for foreclosure of 
a mechanic's lien is not barred as against 
him it is not barred as against lien holders 
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although they have been residents of the 
state during the statutory period: Leeds Lum
ber Co. v. Haworlh, 67 N. W., 383. 

Where a person leaves the state in the 
employ of the general government, with the 
intention of returning when such employ
ment shall cease, but the time of his return
ing is indefinite, and he retains no domicile 
in the state, he is to be deemed a nonresident: 
Hedges v. Jones, 63-573. 

When a note shows on its face that it is 
barred by the statute of limitations, and de
fendant's answer denies the indebtedness 
and interposes the plea of the statute, judg
ment should not be rendered against defend
ant by default without proof of his not hav
ing been a nonresident of the state through 
the period of limitation: Smith v. Gage, 31-27. 

I t appearing that defendant was not a res
ident of the state where a judgment was 
recovered against him in 1850, nor subse
quently when revivors thereof were had, and 
that he resided in this state in 1873, at the 
time of commencement of suit against him 
upon such judgment, held, that under the 
facts a presumption arose that he had resided 
here continuously from a period anterior to 
the rendering of the judgment in 1850: Meek 
v. Meek, 45-294. 

When defendant pleading the statute of 
limitations shows when the statute com
menced to run, the burden of proving an ex
ception by reason of nonresidence is upon the 
party l-elying thereon: Evans v. Montgomery, 
50-325. 

The party pleading facts to take a case 
out of the operation of the statute need not 
plead all the facts to show that the action is 
not barred, but until the facts do appear the 

law favors a right of action: .First Nat. Bank 
v. Woodman, 93-668. 

The presumption arises that parties to ac
tions are citizens of the state, and that the 
cause of action arose in the state, unless the 
contrary is shown; and when the plaintiff 
relies upon the nonresidence of defendant or 
the fact that the contract was made in an
other state to defeat the defense of the stat
ute of limitations, these facts must be pleaded 
in the petition or in a reply to defendant's 
answer: Van Patten v. Beaoio, 75-589. 

The lien of a judgment terminates at the 
end of ten years (§ 3801) regardless of the 
residence of defendant, and the time of 
redemption from a sale under a mortgage is 
not extended by the fact that the purchaser 
is a nonresident: AJhee v. Curtis, 77-644. 

Heirs of a person dying in this state, and 
who have themselves been residents of the 
state, cannot be presumed in the absence of 
evidence to have afterwards been nonresi
dents: Laird v. Kilbourne, 70-83. 

Under previous statutes exempting the 
property of volunteers in the United States 
military service from execution or attach
ment, providing that the statute of limita
tions should not run in favor of such vol
unteer, Mid, that an action to enforce a 
mechanic's lien against the property of such 
volunteer did not commence to run until after 
his discharge from the service: Edwards v. 
McCaddon, 20-520. 

Held, also, that such pi-ovision did not 
apply in case of action by a soldier against 
one not in the military service: Hulbert v. 
Hopkins, 33-122. 

The statutory provisions applied in a par
ticular case: Cray v. Spanton, 35-508. 

SEC. 3453. Bar in foreign jurisdiction. When a cause of action has 
been fully barred by the laws of any country where the defendant has pre
viously resided, such bar shall be the same defense here as though it had 
arisen under the provisions of this chapter; but this section shall not apply 
to causes of action arising within this state. [C. '73, § 2534; R.( § 2746; C.'51, 
§ 1665.] 

If the cause of action did not arise in this obtain the years requisite to constitute a bar 
state, the fact that defendant resided here 
before going to the state where the cause of 
action became barred, will not prevent his 
taking advantage of such bar in a subsequent 
suit here: Lloyd v. Perry, 32-144. 

The use of the words "has previously re= 
sided " does not imply that the defendant in
terposing the plea of bar must at such time 
be a resident of this state. That plea may 
be interposed by either a resident or a non
resident: LebrecM v. Wilcoxon, 40-93. 

Aside from statute the rule is that a debt 
banned by the statute of the state in which it 
was contracted is not barred by the laws of 
another state in which suit may be brought. 
To enable a party to avail himself of the pro
visions of our statute to the contrary, he must 
show that he has, previous to his removal to 
this state, resided in another state by the 
laws of which the cause of action has been 
fully barred: Sloan v. Waugh, 18-224; Pel-
chell v. Hopkins, 19-531. 

A party must rely upon either the domes
tic or foreign bar. He cannot weld the time 
which elapsed before he came to this state to 
that which elapsed thereafter, in order to 

under our statute: Sloan v. Waugh, 18-224. 
As against an indebtedness contracted 

while defendant was a resident of another 
state, the statute only commences to run 
when he becomes a resident of this state (un
less the claim was then barred as here pro
vided): Petchell v. Hopkins, 19-531. 

It will not be presumed that because notes 
are barred by the law of the state where the 
defendant has previously resided a mortgage 
given to secure them is also barred thereby: 
Gillelt v. Hill, 32-220. 

Before the change of the statute in 1870, 
which added the last sentence to this section, 
held, that the provisions as to the bar of a 
foreign statute fully completed were appli
cable to actions arising within the state, if 
they were general in their nature, so that 
they might have been prosecuted where de
fendant resided: Davis v. Harper, 48-513. 

And held, also, that where a cause of ac
tion arising in this state had thus become 
barred under the laws of a foreign state, the 
subsequent enactment of the statutory pro
vision of 1870 did not remove such bar: 
Thompson v. Bead, 41-48. 
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A cause of action for the recovery of taxes cause of action arising in this state under 
paid by a person claiming to be the owner the statutory provision: Bradley v. Cole, 67-
of real estate, but against the one subse- 650. 
quently adjudged to be the owner thereof, is a 

SEC. 3453. Minors and insane persons. The times limited for actions 
herein, except those brought for penalties and forfeitures, shall be extended 
in favor of minors and insane persons, so that they shall have one year from 
and after the termination of such disability within which to commence said 
action. [C.73, § 2535; R., § 2747; C'51, § 1666.] 

By this section action for the recovery of of action as accrued originally in their favor, 
real property must be brought by a minor 
within one year after attaining majority, 
when the ten years' limitation expires dur
ing the year or during minority. If the lim
itation runs for more than a year after ma
jority the minor's rights are the same as 
those of an adult: Campbell v. Long, 20-382. 

The statute of limitations will not bar an 
action by a minor brought before the termi
nation of Ms minority: McGinnis v. ISdgeU, 
39-419. 

The statute commences to run during in
fancy, but the action is not barred until at 
least one year after majority: Matheics v. 
Stephens, 39-279. 

Where the minor owns as tenant in com
mon with others, the fact that his claim or 
right is kept alive by this exception in his 
favor will not keep alive the claims of his co-
tenants: Peters v. Jones, 35-572. 

Under \ 1439 extending in favor of a minor 
the time for redeeming from a tax sale to a 
year "after such liability is removed," held, 
that such disability was removed by death 
and the redemption must be made within the 
year following and not afterwards: Gibbs v. 
Sawyer, 48-143. 

Under the Revision there was no such ex
ception in favor of insane persons, nor was 
there at common law: Shorick v. Bruce, 21-
305. 

"Where plaintiff, within one year after at
taining his majority, brought action to re
deem from a tax sale made during his mi
nority, claiming title by virtue of a bond for 
a deed executed more than ten years pre
viously, held, that the right which the grantor 
in the title bond would have to interpose the 
defense of the statute of limitations, against 
any claim of plaintiff thereunder, passed to 
defendant by the tax deed and might be in
terposed by him against plaintiff's action to 
redeem: Byingtonv. Stone, 51-317. 

This exception to the statute of Hmita-

and has no application to such as come to 
them by descent, and against which the stat
ute had already begun to run: Orether v. 
Clark, 75-383. 

Therefore, where an ancestor foreclosed 
a mortgage against the mortgagor only, not 
making the grantees of the mortgagor who 
were in possession parties, and afterwards 
died leaving minor heirs, held, that his right 
of action against the grantees, having accrued 
before his death, was barred as against his 
minor heirs in ten years from the time it ac
crued: Ibid. 

The fact that the owner of a cause of ac
tion is a minor when it accrues will not pre
vent the running of the statute, and upon the 
death of the minor the action is to be deemed 
(under I 3445) to have accrued to the personal 
representative at the same time that it did to 
the minor: Murphy v. Chicago, M. A St. P. 
B. Co., 80-26. 

The cause of action in favor of the minor 
or insane person accrues and the statute of 
limitations commences to run notwithstand
ing the disability. All that this section se
cures is that there shall be a reasonable time 
after the removal of the disability before the 
action shall be deemed barred: McNeill v. 
Sigler, 64N. W., 604. 

The periods provided for under this and 
the following sections are not to bo reckoned as 
cumulative. Thus, after the death of an in
sane person in whose favor a cause of. action 
exists which would have been barred save 
for the ground of insanity, only one year and 
not two should be reckoned in determining 
the bar of the statute: Ibid. 

The exception here made in behalf of a 
minor is not to be incorporated by construc
tion into the statutory provision requiring 
notice of a claim against a city for injuries 
received from defective streets to be given 
within ninety days: Morgan v. Pes Moines, 
60 Fed., 208. And see notes to \ 3447, \ 1. 

tions in favor of minors applies to such causes 

SEC. 3454. Exception in case of death. If the person having a cause 
of action dies within one year next previous to the expiration of the limita
tion above provided for, such limitation shall not apply until one year after 
such death. [C. '73, § 2536; R., § 2748; C. '51, § 1667.] 

SEC. 3455. Failure of action. If, after the commencement of an 
action, the plaintiff, for any cause except negligence in its prosecution, fails 
therein, and a new one is brought within six months thereafter, the second 
shall, for the purposes herein contemplated, be held a continuation of the 
first. [C. '73, § 2537; R., § 2749; C. '51, § 1668.] 

This provision applies when no judgment first suit it will bar a new one: McDonald o. 
on the merits has been rendered and another Jackson, 55-37. 
suit is brought on the same cause of action. This section will not operate to extend the 
if judgment on the merits is rendered in the period of limitation where a condition prece-
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dent to the right to bring the action has not 
been complied with in proper time, for in
stance, the presentation of the claim to a 
board of directors: District T'p v. District 
T'p, 62-30. 

Nor will this provision apply to dismissal 
of an action by plaintiff unless such dismissal 
is compulsory. Therefore, Mid, that where 
plaintiff voluntarily dismissed his action for 
the reason that he found that he could not 
obtain justice in the court in which the cause 
was pending, a new action brought by him 
after the expiration of the period of limita
tion, but within six months after the dismis
sal of the preceding action, was barred: 
Archer v. Chicago, B. & Q. B. Co., 65-611. 

Under this statutory provision the fact 
that the first suit was discontinued (under \ 
3515), for failure of plaintiff's attorney to file 
the petition by the time fixed in the notice, 
constitutes such negligence as to prevent an
other suit on the same cause of action being 
brought after the expiration of the statutory 
period of limitation: Clark v. Stevens, 55-361. 

I t is for the plaintiff to allege in the sec
ond action that the failure of the first was 
not due to negligence in its prosecution: 
Pardey v. Mechanicsville, 70 N. W., 189. 

In analogy with this section, where an ac

tion on a policy of insurance was dismissed 
because of the misdescription of the prop
erty in the policy and an action in equity was 
brought to reform the policy and recover 
thereunder, held, that the second action, if 
brought within a reasonable time, would not 
be barred by the limitation in the policy as 
to the time of bringing suit thereon; Jacobs 
v. St. Paul F. & M. Ins. Co., 86-145. 

Where the action under a policy of in
surance is prematurely brought and plaintiff 
is defeated on that account, he cannot bring 
a new action under the provisions of this 
section. He will be deemed to have beep 
negligent in having prosecuted the action 
prematurely brought instead of dismissing it 
and bringing a proper action within the 
period prescribed for bringing such action: 
Heusinkveld v. Capital Ins. Co.,64N. W., 594; 
Wilhelmi v. Des Moines Ins. Co., 68 N. W., 
782; Harrison v. Hartford F. Ins. Co., 67Fed., 
298. 

But overruling the foregoing cases so far 
as they are considered to be in point, it is 
now held, that this section of the statute has 
no application to limitations by contract, 
such as those found in policies of insurance: 
Harrisonv. HartfordF. Ins. Co., 71N. W., 220. 

SEC. 3456. Admission in writing—new promise. Causes of action 
founded on contract are revived by an admission in writing, signed by the 
party to be charged, that the debt is unpaid, or by a like new promise to 
pay the same. [C.73, § 2539; R., § 2751; C. '51, § 1670.] 

What sufficient admission: An admission 
should not be excluded because made on Sun
day: Ayers v. Bane, 39-518. 

Partial payments and indorsements there
of on a promissory note are not sufficient to 
prevent the bar of the statute. The rule 
was different before the adoption of the stat
utory provision, but as the statute applies to 
the remedy, it is not unconstitutional as af
fecting contracts already made: Parsons v. 
•Carey, 28-431; Harrencourt v. Merritt, 29-71; 
Roberts v. Hammon, 29-128. 

An indorsement of part payment made on 
a note signed by the maker of the note does 
not constitute such admission that the debt 
is unpaid and a new promise to pay the same 
as is required to revive the debt: Hale v. 
Wilson, 70-31L 

Without determining whether an indorse
ment of payment, signed by the party to be 
charged, would remove the bar of the statute, 
held, that such indorsement, signed by the 
treasurer of a district township, had no such 
effect, as he had no authority to bind such 
township by his contracts or admissions: Car
penter v. District Tp, 58-335. 

A payment upon a current account before 
it becomes barred will prevent the statute 
from running as to any part of the account 
until five years from such payment: Thorn 
v. Moore, 21-285. 

A new promise to pay a debt at a differ
ent time and in a different manner from that 
of the original contract is not a new agree
ment, but only a new promise, and cannot be 
-enforced unless it is in writing as required 
by statute: Price v. Price, 34-404. 

An agreement extending time on the orig
inal obligation without a new consideration 

does not suspend the right of action on such 
obligation, and therefore does not prevent 
the statute of limitations from running: Ibid. 

Where a party is in default as to a debt 
or obligation, the right of action arises at 
the time liability accrues, and the statute 
of limitations begins to run from the time 
that defendant first becomes liable. Indul
gence extended by a party to whom defend
ant is bound, or anything short of the ex
tinction of the liability or the commence
ment of an action, will not defeat the statute. 
Subsequent promises to comply with the ob
ligation will not make a new cause of action: 
Cobb v. Illinois Cent. B. Co., 38-601. 

Whether an admission would be good, if 
made to one not a party in interest or the 
agent of such party, quaere: Collins v. Bane, 
34-385, 389; Palmer v. Butler, 36-576. 

But the admission need not show to whom 
it was made: Mahon v. Cooley, 36-479. 

A writing admitting the debt proven to 
be by the party sought to be charged, but 
not signed by him, is not admissible, and the 
oral testimony of defendant that the debt in 
controversy is the one referred to in certain 
written admissions is not competent, not be
ing an admission in writing: Collins v. Bane, 
34-385, 390. 

A judgment cannot be revived by an ad
mission: McAleerv. Clay County, 38 Fed., 707. 

The written admission or new promise 
should be signed by the party to be charged 
therewith. And held, that in case of a judg
ment against a county there was no one hav
ing authority to sign such admission: Ibid. 

A renewal of notes evidencing partner
ship indebtedness made by the surviving 
member of the firm, held sufficient to remove 
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the bar of the statute of limitations as to an 
action to enforce the payment of the indebt
edness out of Arm property held by the rep
resentatives of the surviving partner: Van 
Staden v. Kline, 64-180. 

Where a mortgagor, in executing a sec
ond mortgage to persons as trustees under a 
will expressly stated that it was subject to a 
prior mortgage held by the same persons as 
trustees of the will of a different person, held, 
that the recital in the second mortgage was 
a sufficient admission to the mortgages, so 
far as they held under the first mortgage, 

. to take the case out of the statute of limita
tions, and amounted to a sufficient admission 
of the existence of the previous mortgage to 
authorize the inference of a promise to pay 
the same: Palmer v. Butler, 36-676. 

I t is not necessary that there be both an 
admission that a debt is unpaid and a new 
promise to pay, but either alone is sufficient: 
Stewart v. McFarland, 84-55. 

While an admission contained in a will 
may be sufficient to revive the debt, yet, in 
a particular case, held, that the direction in 
the will that a specified sum should be paid to 
the widow " in full payment of her note 
against me," such direction being in connec
tion with other bequests, and the amount due 
on the note being greater than the amount 
thus bequeathed, and it being stipulated 
that the provisions of the will should be in 
lieu of dower, held not a sufficient admission 
of indebtedness to revive the debt: Ibid. 

I t is sufficient that there is either an ad
mission that the debt is unpaid or a new 
promise to pay it, but the admission must be 
in writing. A statement of the debtor that 
he will pay what he can and what is right is 
not sufficient: Nelson v. Hanson, 92-356. 

Where an assignment was made for the 
benefit of creditors and an account recognized 
and included in the sworn schedule of claims, 
held, that while this was not a new promise, 
but only an admission that the account was 
unpaid, still if it were a promise, such 
promise and admission would not authorize 
an action upon the account more than five 
years after the revivor: Van Patten v. Bedow, 
75-589. 

A letter which referred to "those old 
notes" and said: "I have no money now, 
but you shall have every cent that is due on 
them," held not to be an admission that any
thing was due on a particular note and a 
promise to pay an amount on it, and there
fore not sufficient to revive the debt on the 
note which was barred by the statute of 
limitations: Stout v. Marshall, 75-498. 

In an action upon two promissory notes 
which upon their face appeared to be barred 
by the statute of limitations, but where it 
appeared that before the bar of the statute 
defendant had, in a letter, referred to an 
existing indebtedness and to the fact that he 
had paid interest due and not due upon the 
same, held, that the letter was an admission 
of indebtedness, and if plaintiff could prove 
that the notes in suit constituted a part of 
such indebtedness, the cause of action was 
revived by the letter: Miller v. Beardsley, 81-
720. 

A promise to pay will not revive an action 

of tort after the action is barred by lapse of 
time nor will the tort which is already barred 
serve as a consideration for a new promise to 
pay the damages sustained: Peterson v. Brei-
tag, 88-418. 

A new promise will not be binding on a 
surety if not signed by him: Brake v. Stuart, 
87-341. 

A proposition to compromise is not a new 
promise to pay and does not revive the debt: 
Morehead v. CfaUinger, 9-519; Brenneman v. 
Edwards, 55-374. 

As to the sufficiency of statements in let
ters to constitute admissions or new promises, 
see Baylissv. Street, 51-627; Oaksonv. Beach, 
36-171. 

The first part of the statutory provision 
already set out relating to admissions or new 
promises simply declares the common-law 
rule. An acknowledgment of the debt is a 
sufficient admission, but it seems that if the 
admission or acknowledgment is coupled with 
the expression of an unwillingness to pay and 
an intention not to pay, it will not revive the 
debt: Penley v. Walerhouse, 3-418. 

Parol evidence may be received to show 
that a letter containing an admission was ad
dressed to the plaintiff by defendant, and 
referred to the account in suit, but the amount 
of the recovery must be limited to the amount 
therein admitted: Wise v. Adair, 50-104. 

In a particular case, held, that oral testi
mony was admissible to show that a letter 
addressed "Dear cousin" was sent to one 
having a beneficial interest in the note sued 
on, and therefore constituted an admission 
taking such note out of the statute of limita
tions: Collins v. Bane, 34-385. 

The question whether a writing suffi
ciently identifies and refers to the claim in 
suit in order to constitute an admission tak
ing such claim out of the statute of limita
tions is one of intention, and is properly left 
to the jury: Ibid. 

The burden of proof is upon plaintiff to 
show that the acknowledgment has reference 
to the claim which he sets out, but the ques
tion whether it has reference to such claim 
or not is for the jury: Dixon v. State, 3-416. 

Parol evidence is admissible to establish 
the identity of the note or other indebted
ness referred to in the written admission: 
First Nat. Bank v. Woodman, 93-668. 

Where the written admission shows some
thing to be due, the cause of action is thereby 
revived for whatever is due to be settled by 
averment and proof. If the admission refers 
to a note showing indebtedness on its face, 
such note prima facie fixes the amount due. 
The admission simply revives the cause of 
action: Ibid. 

Remittance by letter of a payment of in
terest is an admission that something is due: 
Ibid. 

An admission which revives the debt sus
pends also the operation of the statute of 
limitations as to the mortgage given to secure 
the indebtedness, and such reviver as to a 
prior mortgage will be effectual as against a 
subsequent mortgage, whether the revivor 
takes place before or after the first mortgage 
becomes barred: Ibid. 

The revivor will be effectual as to a sub-
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sequent mortgage though by the record the 
first mortgage appears to be barred when 
the subsequent one is executed: Ibid. 

Where at the time a mortgage is executed 
to one who parts with value a prior mort
gage is barred by the statute of limitations 
a revival by the mortgagor of the prior 
mortgage indebtedness will not give such 
prior mortgage priority over the mortgagee's 
rights under the second mortgage: Cook v. 
Prindle, 66 N.W., 781. 

After a debt has been revived by an ad
mission, the statute commences to run anew 
against the original cause of action, and will 
run for the same length of time as against 
the original claim: Bayliss v. Street, 51-627. 

Original action revived: The subsequent 
promise is to be considered as a waiver of 
the statute or the bar created by the statute: 
Penley v. Waterhouse, 3-418. 

An admission or new promise may be made 
before the bar of the statute becomes com
plete as well as afterwards: Ibid.; Lindsey v. 
Lyman, 37-206. 

A new consideration is not necessary to 
support it. The action should be brought on 
the original cause of action and not on such 
admission or new promise: Frisbee v. Seaman, 
49-95. 

Either an admission or new promise is 
sufficient. Both are not necessary: Mahonv. 
Cooky, 36-479; Ayres v. Bane, 39-518. 

SEC. 3457. Counter-claim. A 

A new promise which operates to keep 
alive a debt will also keep alive the lien of a 
mortgage given to secure the same: Clinton 
County v. Cox, 37-570. 

An admission of the husband, without the 
wife's consent, will keep alive the lien of a 
mortgage given on the homestead to secure 
the debt: Mahon v. Cooley, 36-479. 

A renewal by acknowledgment or now 
promise, made prior to the sale of the prem
ises mortgaged to secure the debt so renewed, 
will be binding on the vendee thereof, and 
he cannot set up the statute of limitations 
against such mortgage: Palmer v. Butler, 36-
576. 

But it isotherwise if the renewal is made 
subsequently to the sale: Day v. Baldwin, 34-
380. 

Where a junior mortgage was taken while 
a senior mortgage was in existence and not 
barred by the statute of limitations, and the 
senior mortgage afterward became barred, 
but was subsequently revived by a new prom
ise of the mortgagor to pay the debt, made 
while the junior mortgage was in process of 
foreclosure, held, that no equities having in
tervened in favor of junior mortgagee, the 
debt secured by the senior mortgage was 
still a prior lien to that of the junior mort
gage: Kerndt v. Porterjield, 56-412. 

counter-claim may be pleaded as a. 
defense to any cause of action, notwithstanding it is barred by the provisions 
of this chapter, if it was the property of the party pleading it at the time it 
became barred, and was not barred at the time the claim sued on originated; 
but no judgment thereon, except for costs, can be rendered in favor of the 
party so pleading it. [C'73, § 2540; R., § 2752.] 

Any counter-claim which is authorized by the full amount of defendant's counter-claim: 
Schultz v. Holbrook, 86-569. 

Special statutes of limitation with refer
ence to the time of filing claims against an 
estate do not apply to an offset interposed by 
a person who is sued by an administrator to 
recover a debt due from him to the estate: 
Ware v. Howley, 68-633. 

A claim against one who is an heir may 
be properly set up against him in settling 
his distributive share of the estate, although 
such claim be barred by the statute of limi
tations. But the pendency of proceedings 
in chancery for the settlement of the estate, 
which are in no sense an action on the claim, 
will not prevent the statute from running, 
and, after sufficient time, would defeat an 
action at law on the claim: Garrett v. Pier-
son, 29-304. 

Section applied: Allen v. Maddox, 40-124 

SEC. 3468. Injunction. When the commencement of an action shall 
be stayed by injunction or statutory prohibition, the time of the continuance 
of such injunction or prohibition shall not be part of the time limited for 
the commencement of the action, except as herein otherwise provided. [C. 
73, § 2541.] 

? 3570 may be pleaded as a counter-claim, not
withstanding it is barred, and the statutory 
provision in that respect is not limited to 
counter-claims which were strictly so named 
under previous statutes: Folsom v. Winch, 63-
477. 

No recovery can be allowed on a counter
claim, which is thus interposed, although 
barred, for any amount over and above the 
amount of plaintiff's claim, such being the 
express statutory provision: Ibid. 

Where it is attempted to interpose as a 
counter-claim a cause of action which ap
pears to be barred, such counter-claim is 
available to the defendant only to the extent 
of extinguishment of plaintiff's claim, and 
therefore the amount in controversy is the 
amount of the claim of the plaintiff and not 

The time during which a party is pre
vented by injunction from enforcing a judg
ment in his favor should be excluded, both as 
to such party and those claiming under him: 
Tredway v. McDonald, 51-663. 

The provision of ? 2521 of Code of '73 by 
which an action on a judgment could not be 

brought within fifteen years after its rendi
tion, held to constitute a statutory prohibition 
so as to entitle the holder of the judgment to 
twenty years after the expiration of the fif
teen years' term within which to bring such 
action: Weiser v. McDoœell, 93-772. But see. 
now 1 3439. 
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CHAPTER 3. 
OF PARTIES TO AN ACTION. 

SECTION 3459. Plaintiff—party in interest—exception. Every action 
must be prosecuted in the name of the real party in interest; but an executor 
or administrator, a guardian, a trustee of an express trust, a party with whom 
or in whose name a contract is made for the benefit of another, or party 
expressly authorized by statute, may sue in his own name, without joining 
with him the party for whose benefit the action is prosecuted. [C. '73, §§ 
2543-4; R., §§ 2757-8; C'51, § 1676.] 

Who may be plaintiff: A taxpayer may 
maintain a proceeding by certiorari to review 
an action of the board of supervisors where
by his taxes are wrongfully increased: Goetz-
man v. WMtaker, 81-527. 

A nonresident taxpayer may maintain an 
action to enjoin a city from improper dispo
sition of city property: Brock/man v. Crestón, 
79-587. 

Nor can the motives of a party in such 
case be inquired into: Ibid. 

As to parties in a suit by injunction to re
strain official action, see, also, notes to \ 4354. 

A garnishee has such interest in the sub
ject-matter of a judgment against him that 
he may bring action in equity to set it aside 
for fraud: Searle v. Fairbanks, 80-307. 

"Where money belonging to the county is 
improperly paid out by the treasurer, an ac
tion for the recovery thereof may be brought 
in the name of the county: Polk County v. 
Sherman, 68 N.W., 562. 

Heal property in interest: The party 
holding the legal title of a note or instru
ment may sue on it, though he be an agent 
or trustee and liable to account to another 
for the proceeds of the recovery; but defend
ant in such cases may interpose any defense 
which he may have against the party bene
ficially interested. The party beneficially 
interested may also sue in his own name: 
Cottle v. Cole, 20-481; Farwell v. Tyler, 5-535; 
Pearson v. Cwnvmings, 28-344. 

Holder of note: An indorsee may sue in 
his own name, although he holds the note 
only as security: Sheldon v. Middleton, 10-17. 

Where a promissory note is indorsed as 
collateral security, the title passes to the in
dorsee, who may sue on it in his own name 
without averring or showing that the in
debtedness is bona fide: McCarty v. Clark, 10-
588. 

A party holding a note and mortgage by 
written assignment may sue thereon and re
cover notwithstanding parol evidence that 
he holds the same only for collection: Mann 
v. Cross, 9-327. 

One to whom a note is indorsed for col
lection may bring action thereon as the real 
party in interest: Abell Note, etc., Co. v. Hurd, 
85-559. 

Where it appeared that the owner of 
negotiable instruments had deposited them 
with his agent as collateral security for 
another party, and to be applied in payment 
of the debt so secured, held, that such other 
party became the owner thereof in such sense 
that he might have brought action on the 
securities in his own name as owner, and 

therefore that the death of the original 
owner did not terminate the right of such 
agent to possession of the notes and their 
proceeds: Bennett v. Stoddard, 58-654. 

The holder of notes secured by mortgage 
remains the real party in interest although 
he has assigned the mortgage securing such 
notes without an assignment of the notes 
themselves: Sican v. Yaple, 35-248. 

The real party in interest may sue on a 
negotiable note, although he is not the payee 
or indorsee: McDowell ». Bartlett, 14-157. 

He may be entitled to sue under an assign
ment made otherwise than by indorsement: 
Warnock v. Bichardson, 50-450; Allison v. 
Barrett, 16-278. 

A verbal assignment will be sufficient to 
enable the assignee of a note to sue: Green v. 
Marble, 37-95. 

Where the note in suit had been trans
ferred to plaintiff without indorsement or 
written assignment, and he had given his 
check theretor, held, that he was entitled to 
bring action on such note, although it did 
not appear that the check had been paid: 
Harlan v. Ash, 84-38. 

The holder without indorsement of a 
promissory note payable to the order of 
payee may maintain an action thereon in his 
own name: Trustees of Northwestern College v. 
Schwagler, 37-577. 

Where a note had been indorsed to and 
was in the possession of plaintiff, and the 
petition alleged that it was owned by him, 
which allegation was not controverted by 
defendant, although the answer contained a 
general denial of matters not admitted, held, 
that the proof of ownership was sufficient: 
Farmers Bank v. Arthur, 75-129. 

Where a note intended for a principal 
was executed to the agent of such principal, 
who died without having transferred it, and 
no administration on the estate was granted, 
held, that the principal might sue on the note 
in his own name: McDowell v. Bartlett, 14-157. 

Where a note left with an agent, after 
maturity for collection by him, was wrong
fully converted to his own use, and after
wards seized under execution and sold as 
his property to plaintiff, held, that plaintiff 
had not become the owner and could not sue 
thereon, not being the real party in inter
est: McCormick v. Williams, 54-50. 

A person in possession of a note pay
able to bearer may maintain suit thereon in 
his own name: Allensicorth v. Moore, 3 G. 
Gr., 273; Biggs v. Price, 3 G. Gr., 334; Bigelow 
v. Burnham, 90-300. 

A party who assigns notes and mortgages 



1275 
Tit. XVIII, Ch. 3. PARTIES TO AN ACTION. § 3459 

as securities, but afterwards pays off the in
debtedness for which such assignment of the 
instruments is made, and regains possession 
of the instruments, may maintain action 
thereon as the real party in interest without 
a written reassignment: Norris v. Hix, 74-
524. 

A party in possession of a non-negotiable 
note, payable to another, may bring suit 
thereon in his own name: Bisingv. Teabout, 
73-419. 

A party suing on an instrument not ne
gotiable by delivery, and not payable to or 
indorsed to him, must show by what right 
he claims to sue. I t is not sufficient to aver 
simply that he is the owner: Montague u. 
Beineger, 11-503. 

A party suing on a note must have the 
legal property or beneficial interest. A 
surety, prior to the payment of the note, has 
•no right therein as against the principal: 
Dennison v. Soper, 33-183. 

The assignee of a chose in action may 
sue thereon in his own name: Boberts v. Cor-
bin, 26-315, 325. 

The assignee by verbal assignment of an 
instrument of guaranty may sue thereon: 
Cfreen v. Marble, 37-95. 

One who has possession of a county war
rant assigned to bearer may bring action 
thereon m his own name: McCormkk v. 
Grundy County, 24-382. 

The assignee of a bond by parol assign
ment may sue thereon: Conyngham v. Smith, 
16-471. 

Where plaintiff sues as assignee of a bond, 
the assignor thereof being made party de
fendant and admitting such assignment of 
record, held, that the obligor in the bond 
could not object that plaintiff was not the 
owner: Burrows v. Stryker, 47-477. 

Where the lessor had subsequently to 
the lease sold the premises, but had not as
signed the contract of lease, held, that he 
might bring action in his own name under 
the lease against the lessee and a party who 
had guaranteed the payment of the rent, and 
that +.he vendee might not maintain such ac
tion, although he might have sued lessee 
alone for the rent: McLott v. Savery, 11-323. 

Where by assignment a party is enabled 
to prosecute a suit in his own name although 
it is in the interest of the assignor, the judg
ment in such a suit will be conclusive as 
against a suit by the original assignor after 
reassignment of the claim to him: Garretson 
v. Fermll, 92-728. 

A promise made to a person holding a 
lien is transferable with the lien to an as
signee, and may be enforced in an action by 
the assignee in his own name: Barker v. 
Guilliam, 5-510. 

I t would seem that the mortgagee of 
property might maintain an action on a pol
icy of insurance issued to the mortgagor and 
assigned to the mortgagee after loss, notwith
standing a provision therein prohibiting its 
assignment: Mershon v. National Ins. Co., 
34-87. 

If the claim is assigned in fact, though 
merely for the purpose of action, defendant 
cannot object that suit is brought by the as
signee, even if there is no consideration 

therefor: Gtere v. Council Bluffs Ins. Co. 67-
272. 

An assignment absolute in form vests 
plaintiff with the title and property in the 
claim, and is sufficient to enable the assignee 
to bring action thereon in his own name, al
though the assignment to him is merely in 
trust: Goodnoio v. Litchfield, 63-275. 

Where a policy of insurance was taken 
out in the name of the owner and assigned to 
the mortgagee as his interest might appear, 
held, that an action on such policy might be 
brought by the owner to recover the entire 
amount of the loss due thereon, there being 
ample power in the court to enter such 
judgment in the case as would fully protect 
the rights of all parties: Stevens v. Citizens 
Ins. Co., 69-658. 

The assignee of a personal action for tort 
may maintain an action thereon. His r ight 
of action will not be defeated by reason of 
an agreement made a t the time of the as
signment to pay a portion of the amount re
covered to the assignor: Vimont v. Chicago 
&N.W.B. Co., 64-513. 

The assignee of a cause of action may 
bring action thereon as the real party in in
terest, although the intention of the assign
ment was to prevent a removal of the cause 
to the federal courts: Vimont v. Chicago & 
JV. W. B. Co., 69-296. 

The fact that an action is being prose
cuted by the attorney under a champertous 
contract, or that plaintiff is prosecuting the 
action under an assignment by a corporation 
which it has no power to make, cannot be 
set up to defeat the action: Small v. Chicago, 
B. I. & P. B. Co., 55-582. 

A note payable to payee or order may be 
assigned without indorsement so that (under 
§ 3461) the assignee may sue in his own 
name, but subject to any defense or set-off 
existing in behalf of the maker against the 
assignor, before notice of assignment: 
Younker v. Martin, 18-143; Pearson v. Cum-
mings, 28-344. 

A transfer by a separate instrument is an 
assignment and not an indorsement: Frank
lin v. Twogood, 18-515. 

A valid verbal transfer of an account will 
enable the transferee to bring action thereon: 
West v. Moody, 33-137. 

One to whom an account is assigned with 
an agreement on his part to pay over the 
proceeds realized is the real party in inter
est entitled to sue on the account, and such 
a transaction does not constitute champerty: 
Knadler v. Sharp, 36-232. 

A judgment may be assigned, and action 
thereon should be prosecuted in the name of 
the assignee: Edmonds v. Montgomery, 1-143. 

Where a party, having recovered a judg
ment for the possession of certain land, con
veyed such land to another, held, that the 
grantee became entitled to the benefit of 
such judgment: Wright v. Parks, 10-342. 

The assignee of a judgment may sue 
thereon in his own name: Charles v. Haskins, 
11-329. 

One to whom a judgment has been as
signed without consideration for the purpose 
of enabling him to bring action thereon may 
prosecute a suit to enforce its collection as 
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the real party in interest, being the holder 
of the legal title: Searing v. Berry, 58-20. 

Holder of legal title to real property: 
The holder of the legal title to real property 
may sue for trespass, although another party 
is entitled to the proceeds of the recovery: 
State v. Bulterworth, 2-158. 

Where property is sold to one person and 
at his request conveyed to another for a spe
cial purpose, the one to whom it is actually 
sold is the proper party plaintiff to a suit to 
recover for fraudulent representations in the 
sale: Phillips v. Bush, 15-64. 

The holder of the legal title of real prop
erty is the real party in interest in an action 
for the recovery thereof, although he be un
der obligation to account to another for the 
proceeds: Boardman v. Beckwith, 18-292. 

Where the lessor of premises conveys the 
same the right to collect rents afterwards 
accruing and payable is in the vendee, and 
he may recover the same in an action in his 
own name: Abercrombiev. Bedpath, 1-111. 

A party who has conveyed his interest in 
property cannot thereafter maintain an ac
tion to quiet title to the land so conveyed: 
Page County v. Burlington & M. B. B. Co., 
40-520. 

Where a party sued for relief in regard 
to property which it appeared he had before 
conveyed, held, that the burden of proof was 
upon him to show that as warrantor or other
wise he had such interest as to entitle him 
to maintain the action: Harlow v. Oow, 44-533. 

As to transfer of interest in the subject-
matter during the pending of the action, see 
\ 3476 and notes. 

-^ One partner cannot maintain an action on 
an indebtedness due to the partnership: Sy-
pher v. Savory, 39-258. 

A surviving partner of a firm is the real 
party in interest as to claims existing in 
favor of the partnership, and he should sue 
as surviving partner without joining the 
representatives of the deceased partner: 
Brown v. Allen, 35-306. 

Where, by the terms of dissolution of a 
partnership, the proceeds of indebtedness 
due the firm was to be applied to the ex
tinguishment of indebtedness due from the 
firm to one partner, held, that action to 
recover such indebtedness was properly 
brought in the firm name, and that the part
ner entitled to the proceeds was not the real 
party in interest in such sense that the ac
tion must be brought in his name: White v. 
Savery, 50-515. 

Where payment was made of a partner
ship note by the administrator of a deceased 
partner out of the assets of the estate, such 
note having been allowed by the court as a 
claim against such estate, and an action was 
brought by the administrator against the 
surviving partner for contribution, held, that 
such administrator was the proper party 
plaintiff and not the surviving partner in 
the name of the firm: Hosmer v. Burke, 26-
353. 

Where a partner enters into a contract 
for the firm, action thereon may be brought 
in the firm name without joining the part
ner as a party: Marsh v. Chicago, E. I. & P. 
B. Co., 79-332. 

Heirs: Where one became entitled to a 
distributive share in an estate, held, that at 
her death it vested in her administrator, and 
he alone could recover the same for the use 
of the estate, to be expended in the payment 
of debts thereof and to be distributed to the 
heirs, and that the heirs were not proper par
ties to maintain an action for its recovery: 
Rhodes v. Stout, 26-313. 

The heirs are not the real parties in in
terest as to a cause of action in favor of the 
ancestor, although no administration on his 
estate has been taken out, where it does not 
appear that the time for the original appli
cation for administration has expired: Haynes 
v. Harris, 33-516; Baird v. Brooks, 65-40. 

But if the period for granting administra
tion has expired without an administrator 
being appointed, action on such a note may 
be maintained by the heirs as the real par
ties in interest: Phinny v. Wairen, 52-332. 

Action by or against boat or vessel: 
Whilst under former statutes suits were au
thorized to be instituted against a boat or 
vessel by name, such statutes did not author
ize any such boat or vessel to bring suit or 
sue out any writ or process in that name: 
Steamboat Kentucky v. Hine, 1 G. Gr., 379. 

An action cannot be prosecuted in a name 
which is not that of a partnership, corpora
tion or person. "Steamboat Pembinaw and 
owners, held not to be the name of a party 
in whose name action might be prosecuted: 
Steamboat Pembinaio v. Wilson, 11-479. 

Misnomer of corporation: Where the 
corporate name was ' ' The Trustees of Algona 
College," and a judgment was obtained 
against the corporation in the name of " Al
gona College," held, that the judgment was 
not void by reason of the misnomer: Wilson 
v. Baker, 52^23. 

Unincorporated association: None but a 
natural or artificial person can become a 
party to a suit. Action cannot be maintained 
in the name of an unincorporated association, 
nor by a third person on a note made for the 
benefit of such association: Nightingale v. 
Barney, 4 G. Gr., 106. 

Such an association cannot sue in that 
character, nor can individual members there
of prosecute a suit in behalf of other mem
bers: Pipe v. Bateman, 1-369. 

It is not proper for a taxpayer to bring 
an action in the name of the school district 
to recover damages against the members of 
the board of directors individually for an 
improper location of a school-house: Inde
pendent Dist. ex rel. v. Gookin, 72-387. 

Substitution of proper party: Where ob
jection is made to the capacity of a plaintiff 
to bring suit, the court may allow the name 
of the proper party to be substituted. A 
plea of abatement on that ground is no longer 
allowed: Boop v. Clark, 4 G. Gr., 294. 

Where an action was brought by a plaint
iff who was not a proper party to bring action, 
and he afterwards withdrew and the proper 
plaintiff was substituted, held, that the action 
was not thereby dismissed: Griffin v. Sheley, 
55-513. 

Persons who are already parties to a pro
ceeding in any capacity are hound to take 
notice of an order of substitution by which 
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they are made parties in another capacity: 
MacOregor v. Gardner, 14-326. 

"Want of capacity; who may raise: The 
fact that one of several co-plaintiffs has not 
legal capacity to sue is not a ground of de
murrer. The proper remedy in such case is 
by motion to strike from the petition the name 
of the party improperly joined: District T'p 
v. District 2"f>, 44-512. 

Want of capacity in one of several defend
ants cannot be raised as a ground of objection 
by a co-defendant: Ibid. 

An administrator may be properly joined 
in a bill in equity by parties jointly inter
ested with his intestate seeking to set aside 
a judgment in partition of lands: Powell v. 
Spaulding, 3 G. Gr., 443. 

Where a bond in a replevin suit concern
ing property of an intestate was made pay
able to the executor in his individual ca
pacity, held, that he might sue thereon 
either in his representative capacity or in
dividually: Oliver v. Townsend, 16-430. 

Where decedent gave defendant a title 
bond to real estate, receiving notes for the 
purchase money, and afterwards bequeathed 
and devised the notes and the title to the 
property with power to convey to plaintiff, 
who was also executrix of his will, held, that 
the latter had an election to sue on the notes 
for foreclosure either individually or as exe
cutrix: Grimmell v. Warner, 21-11. 

Guardian: Where a contract of insur
ance was made by the guardian in her own 
name, but with the knowledge on the part 
of the company that the title of the prop
erty was in the minor, held, that action on 
such contract could be brought by the 
guardian in her own name: Jamison v. State 
Ins. Co., 85-229. 

A guardianship does not necessarily ter
minate at the moment the ward becomes of 
age, and therefore the fact that the ward is 
of age will not, in itself, show that an ac
tion by the guardian cannot be maintained: 
Reed v.Lane, 65N.W., 380. 

Trustee: The beneficiary in a trust deed 
may sue in his own name: Devin v. Hender-
shott, 32-192. 

The penalty of a bail bond being payable 
into the county treasury for the benefit of 
the school fund renders the county such a 
" trustee " therefor that it may bring action 
for such penalty: Shelby County v. Simmonds, 
33-345. 

The township trustees and clerk of a 
township are not the trustees of an express 
trust in such sense as to be entitled to re
cover from the county money due to the 
township or the local board of health for 
expenses of the board of health: Sanderson 
v. Cerro Gordo County, 80-89. 

A railroad company which has without 
authority delivered goods to a person who 
was to receive the same only on payment of 
draft attached to bills of lading, without 
such draft being paid or bills of lading de
livered, is the trustee of an express trust in 
such sense as to be entitled to bring action 
to recover from the person to whom the 
goods were delivered, the goods themselves 
or the value thereof: Starker v. McCosh Iron 
& Steel Co., 62 N.W., 848. 

Where a contract is made with an agent 
or trustee, the real party in interest may 
sue in his own name without joining such 
agent or trustee, or the latter may sue with
out joining the former: Bice v. Savery, 22-470. 

An action on an instrument made pay
able to trustees for the benefit of, and to se
cure repayment to, subscribers to a fund of 
the amount subscribed and paid by them 
may be brought by the subscribers who have 
not been paid, and any subscriber, if he 
were the only unpaid subscriber, might 
bring such action for himself. But as to 
whether one such subscriber might bring 
the action for the amount to which he was 
entitled, if there were other unpaid sub
scribers, the court were not agreed: Ibid. 

Where a subscription was made payable 
to the treasurer of an unincorporated asso
ciation, held, that he might sue thereon in 
his own name: McDonald v. Gray, 11-508. 

The trustee of an unincorporated associa
tion may sue in his own name for the bene
fit of the association as the trustee of an ex
press trust: Laughlin v. Greene, 14-92; Arts v. 
Guthrie, 75-674. 

While the beneficiary may bring action 
in his own name to foreclose a deed of trust, 
it is necessary that the trustee of the legal 
title be made a party: Tucker v. Silver, 9-261. 

An assignee suing by virtue of an assign
ment in writing of a cause of action,by setting 
out the assignment by way of exhibit to 
his petition, sufficiently shows that he sues 
as trustee of an express trust, without fur
ther allegation: Goodnow v. Litchfield, 67-691; 
Goodnow v. Oakley, 68-25. 

Action by agent: Where a contract is 
made in the name of a person acting as agent 
for another, and the promise is made to him, 
he is the real party having the legal interest, 
and may sue thereon: Fear v. Jones, 6-169. 

An agent who is left in charge of real 
property has no such interest therein as to 
enable him to maintain in his own name an 
action for the possession thereof: McHenry 
v. Painter, 58-365. 

An action to recover damages for mistake 
in transmitting a message by a broker to his 
principal may be brought by the principal 
in his own name: Aiken v. Western Union Tel. 
Co., 69-31. 

Where an agent of a manufacturer made 
a contract to sell a machine which he was 
not entitled to make as agent, but which he 
claimed to make for himself, he being re
sponsible to the company for the machine 
sold, held, that he might maintain action on 
the contract in his own name: Jackson v. 
Mott, 76-263. 

One may bring action for breach of a con
tract made in his name individually, though 
in reality he be acting as agent for another: 
Brown v. Sharkey, 93-157. 

Person for whose benefit contract is 
made: Where one party purchased a stock 
of goods coupled with an agreement on the 
part of the seller not to engage in the same 
business, held, that the purchaser might 
maintain an action for the breach of such 
agreement, although the purchase was made 
for the benefit of a third party: Mooreheadv. 
Hyde, 38-382. 
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Where plaintiff had contracted with dif
ferent persons to furnish him grain, agreeing 
to procure for them transportation to the 
common destination of the grain, held, that 
he might be a proper party plaintiff in an ac
tion against a carrier for refusing to trans
port the grain when tendered by the respec
tive sellers: Cobb v. Illinois Cent. B. Co., 38-
601. 

In an action brought by a party to recover 
an amount deposited by him for himself and 
others as a wager, held, that the contract be
ing void, he could not recover as the " party 
with whom or in whose name a contract is 
made, " but could only recover the amount of 
the deposit belonging to him individually: 
Toney v. Snyder, 50-73. 

Where a box belonging to two persons 
jointly, containing personal property of each, 
was taken by a common carrier for transpor
tation under a contract with them jointly, 
held, that they might join in an action on the 
contract for the loss of the property as the 
parties with whom the contract was made: 
Anderson v. Wabash, St. L. & P. B. Co., 65-
131. 

A third person in whose favor a contract 

is made, but who is not a party thereto, may 
sue thereon: Knott v. Dubuque & S. C. it. Co., 
84-462; Gooden v. Bayl, 85-592. 

Where one person makes a promise t a 
another for the benefit of a third, the party 
to be benefited may maintain an action on 
the promise, but if the primary object was 
to subserve the interests of either one or 
both of the parties to the contract, they 
alone can maintain an action for its breach, 
even though a benefit might have resulted 
to a third party from its performance: Mes
senger v. Votaw, 75-225. 

Where money was contributed to an aux
iliary society for the benefit of a church, 
held, that the church was the proper party 
to sue for such money: First M. È. Church 
v. Sweney, 85-627. 

A third person may maintain an action 
on a promise made to another for his benefit 
although he was not a party to or cognizant 
of it when made: Hawley v. Exchange State 
Dank, 66 N.W., 152. 
j^sThe person to whom a telegraphic mes
sage is sent may properly sue for damages 
for the non-delivery of such message: Ment-
zer v. Western Union Tel. Co., 93-752. 

SEC. 3460. Plaintiffs joined. All persons having an interest in the 
subject of the action, and in obtaining the relief demanded, may join as. 
plaintiffs, except as otherwise provided. [C. 73, § 2545; R., § 2759; C'51, & 
1678.] 

VTho may join: Sureties who pay money 
for their principal may sue jointly for its re
covery, or severally for the amount paid by 
each: Skiff v. Cross, 21-459. 

Where several independent school dis
tricts brought action against another inde
pendent district to recover taxes levied upon 
them, when they were a part of the same 
district, which taxes they claimed defendant 
was under obligation to pay entirely, held, 
that plaintiffs could not thus join their ac
tions: Independent School Dist. v. Independent 
School Dist., 50-322. 

One of several joint heirs and the gran
tee of the interest of all the co-heirs in 
the property may join as plaintiffs in an ac
tion to set aside a tax deed of such property: 
Watson v. Phelps, 40-482. 

Where, by the terms of a contract, two 
parties were bound for the entire work and 
labor to be performed thereunder, and were 
both liable for any failure therein, held, that 
the mere fact that each was to receive there
under a separate sum of money did not neces
sarily render it several, so that they could 
not join in a suit thereon: Fauble v. Davis, 
48-462. 

Joint owners of a note should, in a suit 
thereon, be joined as plaintiffs, unless some 
of them refuse to join, in which case those 
refusing to join could be made defendants. 
The fact that the note is payable to them 
jointly or to bearer and is in the possession 
of one of them does not entitle such payee to 
sue as sole owner: McNamee v. Carpenter, 56-
276. 

In action to set aside a contract, brought 
by a third person claiming to have been de
frauded by such contract, one of the parties 
executing the contract also claiming to be 

defrauded thereby may be joined as party 
plaintiff: McMurray v. Fan Óilder, 56-605. 

An action for breach of a joint obligation 
to have lands which are conveyed to different 
parties released from the lien of a mortgage 
may properly be brought in the name of the 
several parties jointly: Linder v. Lake, 6-164. 

Where i t was sought to restrain the collec-
tion of a tax, on the ground that there was no 
assessment or levy, lield, that owners in sever
alty of different portions of the property af
fected by such tax might join as plaintiffs: 
Brandirff v. Harrison County, 50-164. 

Residents and taxpayers of an independ
ent district have such direct legal interest in 
the question of the validity of the taxes tha t 
they are authorized to join in an action to 
declare them void: Wilktnsonv. Van Orman, 
70-230. 

Where a city instituted proceedings to 
assess damages caused by change of grade of 
a street and assessed the same in a particular-
case to two persons as joint owners of the lot, 
when their ownership was in fact several a& 
to particular portions thereof, held, that on 
appeal by such owners to recover a larger-
amount, the city could not object to judgment 
being in favor of them jointly: Thompson v. 
Keokuk, 61-187. 

In an action of certiorari to review the pro
ceedings of a board of supervisors in author
izing the construction of a levee and the 
assessment of taxes upon adjacent land, dif
ferent property owners, each of whom owns 
land subject to assessment on account of such 
action, may join as plaintiffs: Bichman v. 
Board of Supervisors, 70-627. 

In an action brought by a tax purchaser-
of one of three parcels of land aguinst the 
original owner of all, held, that a cross-peti-
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tion by such mortgagee and also by another 
junior mortgagee against the original par
ties and tax purchasers of other tracts and 
subsequent purchasers thereof on foreclos
ure of such mortgage was proper: Suoilz v. 
Black, 45-597. 

Parties separately owning property on 
which they reside may join in an action to 
enjoin the continuance of a nuisance which 
affects the healthfulness of the neighborhood 
and interferes with the enjoyment of their 
property: Bushnell v. Robeson, 62-540. 

Where there is unity of interest as to the 
object to be attained by a bill in equity, all 
parties seeking redress may join in the same 
complaint: Powell v. Spaulding, 3 G. Gr., 443; 
Be Louis v. Meek, 2 G. Gr., 55. 

Creditors having separate claims may 
maintain an action in equity to discover and 
subject property of their common debtor to 
the payment of their judgments: Oorrel v. 
Gates, 79-632. 

Where a policy of insurance is issued to 
two persons jointly on property owned by 
them severally, such owners can join as 
plaintiffs in an action to recover under the 
policy: Graves o. Merchants, etc., Ins. Co., 82-
637. 

An administratrix of the deceased part
ner should not be joined with the survivor 
in an action against the firm's debtor: Mobhv-
son v. Hintrager, 36 Fed., 752. 

Misjoinder: Where two persons are im
properly joined as plaintiffs in an action, 
the one may withdraw therefrom and allow 
the other to continue the action to recover 
the amount due him individually: Stepanck 
v. Kula, 36-563. 

If there is a misjoinder of parties plain
tiff, it is competent for one of them to dis
miss the action as to himself, and such dis
missal will not affect the case as to the other 
party plaintiff, nor render the filing of an 
amended petition by the latter necessarv: 
Hanks v. North, 58-396. 

Two plaintiffs cannot sue in an action for 
slanderous words spoken of them jointly: 
Jlinkle v. Davenport, 38-355. 

The owners of three separate accounts 
cannot join in action thereon: Faivre v. Gil-

Parties who are jointly arrested ana tried 
for larceny cannot join as plaintiffs in an ac
tion for malicious prosecution: Blwads v. 
Booth, 14-575. 

Separate and distinct causes of action in 
favor of distinct parties, as, for instance, for 
fraudulent representations in regard to 
notes transferred to them in distinct trans
actions, cannot be joined: JSoi-i v. Yaw, 46-323. 

Such a defect is not waived by failure to 
raise the objection by demurrer or answer: 
Ibid. 

A joint petition by two plaintiffs upon two 
distinct causes of action in favor of them 
may be attacked by demurrer: Mer vin v. 
Sherman, 9-331. 

Misjoinder of parties is not a ground for 
demurrer, but should be taken advantage of 
by motion to strike out the names of the 
parties improperly joined: District Tp v. Dis
trict T'p, 44-512; Independent School Disl. v. 
Independent School Dist., 50-322; King v. King, 
40-120. 

Misjoinder of parties plaintiff or defend
ant must be raised by motion. It cannot be 
taken advantage of on demurrer or in arrest 
of judgment: Miller v. Keokuk&D. M. B. Co., 
63-680. 

Misjoinder of a party as plaintiff who can
not properly be joined as such is not ground 
for dismissing the action: Arts v. Guthrie, 75-
674. 

Objection to the misjoinder of defendants 
cannot be taken for the first time by one de
fendant on appeal: Morse v. Close, 11-93. 

Defect of parties may be taken advantage 
of on demurrer, but not misjoinder of par
ties: Beckwilh v. Dargets, 18-303. 

The fact that persons are joined with 
plaintiff who have no'interest in the action 
is not a ground of demurrer: Grayson v. Wil-
loughby, 78-83. 

The objection to misjoinder of parties, 
plaintiff (as, for instance, where two persons 
individually injured by malicious prosecu
tion join as plaintiffs in an action to recover 
damages therefor) may be taken on the 
trial, in arrest of judgment, or by appeal, 
and especially is this so where such mis
joinder does not appear on the face of the 
petition: Blwads v. Booth, 14-575. Ian, 84-573. 

SEC. 3461. Assignment—"without prejudice. The assignment of a 
thing in action shall be without prejudice to any counter-claim, defense_ojr-
cause of action, whether matured or not, if matured when pleadecV^^stmg 
in favor of the defendant and against the assignor before notice of the 
assignment; but this section shall not apply to negotiable instruments trans
ferred in good faith and upon a valuable consideration before due. [C. 73, § 
2546; K., § 2760.] 

Under this section the transferee after 
maturity of a negotiable note, takes subject 
to any counter-claim, though it be an inde
pendent cause of action, in favor of the 
maker and against the transferrer, existing 
before notice of the transfer: Downing v. 
Gibson, 53-517. 

And the same rule is applied to an in
dorsee of negotiable paper before maturity, 
if the indorsement is not in good faith and 
for a valuable consideration: Bone v. Tliarp, 
63-223. 

Held, also, that the indorsee after ma

turity takes subject to the defense of pay
ment made by maker to payee before notice 
of the transfer: Haywood v. Seeber, 61-574. 

The transfer of a draft before maturity, 
etc., is not an assignment of a thing in ac
tion, so as to authorize the acceptor to setup 
as against the indorsee any claim held by 
such acceptor against the drawer of the 
draft. The drawer cannot be deemed an as
signor under such circumstances, nor is the 
acceptance a promise made to such drawer: 
Jack v. Hosmer, 65 N.W.. 1009. 

One who takes a claim by assignment 

^^YX27f 
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takes subject to any defense or counter
claim which the holder may have against 
the assignor before notice of the assign
ment is given in writing to the holder, even 
though he has previous information that 
such assignment has been made and acquires 
claims against the assignor for the purpose 

«of setting them off against his indebtedness: 
Franzcn v. Hutchinson, 62 N.W., 698. 

A bank may set up as a defense in an ac
tion against it upon a check, a note of the 
drawer of the check held by the bank and 
the having had no notice of the check until 
after the drawer's insolvency: Thomas v. 
Exchange Bank, 68 N.W., 780. 

A claim for personal services, being ex
empt as to the debts of the claimant, may 
be transferred even to a nonresident with 
the same exemption from offset on account 
of claimant's debts: Millinglon v. Laurer, 89-
322. 

A claim for the recovery of money paid 
for intoxicating liquors is assignable: Sellers 
v. Ark, 68 N. W., 814. 

The assignee of a judgment takes it sub
ject to the right of the defendant to have 
such judgment setoff under a prior judgment 
held by the defendant against the plaintiff 
and it is immaterial that the assignment is 
made in payment of attorney fees for services 

rendered by the attorney in the action in 
which the judgment is recovered: Benson v. 
Haywood, 86-107. 

Aside from statutory provision the trans
feree after maturity takes subject to equities 
attaching to the instrument inself, and such 
as between the parties to it would control, 
qualify or extinguish any rights arising be
tween them, but he is not subject to equities 
between the parties to the note arising from 
other and independent transactions between 
them, and is, therefore, not subject to a set
off arising out of an independent transaction, 
even though existing at the time of the 
transfer: Shipman ». Bobbins, 10-208; Bates 
v. Kemp, 13-223; Byan v. Chew, 13-589; Way 
v. Lamb, 15-79; Stannus ». Stannus, 30-448. 

And this rule was held applicable, not
withstanding Revision \ 2760, which pro
vided that an action by an assignee of a 
chose in action should be without prejudice 
to any set-off or other defense existing be
fore notice of the assignment; it being con
sidered that the fact that the paper was 
transferred after maturity, if in the usual 
mode of transferring negotiable paper, would 
not render it a mere non-negotiable chose in 
action: Richards v. Daily, 34-427. 

As bearing on this section, see notes to g 
3044. 

SEC. 3462. Defendants. Any person may be made a defendant who 
has or claims an interest in the controversy adverse to the plaintiff, or who 
is a necessary party to a complete determination or settlement of the ques
tion involved in the action, except as otherwise expressly provided. [C. 73, 
§ 2547; R., § 2761.] 

I n action for tort: Where parties are 
interested in the controversy adversely to 
the plaintiff, and are liable to plaintiff in the 
same cause of action (in tort) they are prop
erly joined as defendants: Knott v. Dubuque 
d-S. C.B. Co., 84-462. 

In foreclosure: The trustee of a deed of 
trust of real property should be made a party 
in a foreclosure proceeding thereon: Tucker 
». Silver, 9-261. 

The administrator is a proper if not a 
necessary party in a proceeding to foreclose 
a mortgage executed by his decedent: Dar
lington v. Effcy, 13-177. 

The beneficiary in a prior deed of trust is 
a proper though not a necessary party in the 
foreclosure of a junior mortgage: Standisli v. 
Dow, 21-363. 

In an action to foreclose a mechanic's 
lien the owner of the property is a necessary 
party: Keller v. Tracy, 11-530. 

Where the property was that of a Catholic 
church unincorporated, the legal title being 
in the bishop, held, that the bishop or the 
individual members of the church, or both, 
should have been made parties: Ibid. 

Where the mortgagor has parted with all 
his interest in the property, and no personal 
judgment is sought against him, he is not a 
necessary party to an action to foreclose the 
mortgage: Watts ». Creighton, 85-154. 

In an action to foreclose a mortgage 
executed by defendant before his mar
riage on property which subsequently to 
such marriage became his homestead, the 
wife is a necessary party defendant, and her 

rights in the homestead cannot be otherwise 
cut off: Chase ». Abbott, 20-154. 

In an action by a subcontractor to enforce 
a mechanic's lien for the amount of an open, 
unliquidated and unsettled account against 
the principal contractor for labor and ma
terial, the principal contractor is a necessary 
party defendant: Vreeland v. Ellsworth, 71-
347. 

A wife is not a necessary party in a pro
ceeding to enjoin the sale of property under 
a mortgage executed by her husband with 
whom she joined for the purpose of releasing 
either her dower or homestead right: Sloan 
v. Coolbaugh, 10-31.. 

In an action involving priority of liens to 
which the owner of the property is not a 
party, the validity of the respective claims 
cannot be brought in issue: First Nat. Bank 
». Jasper County Bank, 71-486. 

Heirs: Under the facts of a particular 
case, held, that the heirs of a person through 
whom the title had passed were not neces
sary parties to the suit, it being simply a 
question of right as between plaintiff and de
fendant: Thomas v. Kennedy, 24-397. 

In an action to set aside a fraudulent con
veyance made by a decedent, his heirs are 
not proper parties defendant: Harlin ». Stev
enson, 30-371. 

The grantor in a conveyance which is 
claimed to be in fraud of creditors is not a 
necessary though he is a proper party de
fendant in an action to set it aside: Potter v. 
Phillips, 44-353. 

A grantor of property claimed to have 
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been fraudulently transferred by a debtor to 
defraud creditors is not a necessary party in 
an action to subject the property to the pay
ment of debts: Capital City Bank v. Wake
field, 83-46. 

In an action by equitable proceedings to 
correct a mistake in a chain of title previous 
grantors may be made parties defendant: 
fValkup v. Zehring, 13-306. 

As to parties in action to enforce a con
tract to convey made by a decedent, see \ 
3409. 

Grantees: In an action by a grantee against 
his grantor to set aside a conveyance, where 
it appeared that the property had been re-
conveyed by the grantee to other parties 
who were not parties to the action, held, that 
in the absence of such parties the convey
ance would not be set aside: Audubon County 
v. American Emigrant Co., 40-460. 

In an action by a fraudulent grantee to 
enjoin the sale of land under an execution 
against the grantor, the grantor is not a nec
essary party: Dunn v. Wolf, 81-688. 

The grantee in a deed fraudulently made 
to defeat a creditor is a proper party defend
ant in an action to subject the property con
veyed to the claim of a creditor, and after 
the issuance of the attachment it becomes a 
lien upon the property attached, to be en
forced by creditor's bill in equity: Taylor v. 
Branscombe, 74-534. 

Vendor: In an action to remove a cloud 
from plaintiff's title it was held that a vendor 
of the property who had confederated with 
the other defendants to perpetrate an alleged 
fraud was properly made a party defendant: 
Beckwith v. Dargets, 18-303. 

Other cases: In a particular case, held, 
that the necessary parties to the determi
nation of a question arising under a contract 
for the purchase of land were not before the 
court, and therefore that such question 
could not be determined: Decatur County v. 
Bright, 57-724. 

A decree declaring an absolute convey
ance to be merely a mortgage should not be 
rendered when parties directly interested 
in the instrument itself are not before the 
court: Clemons v. Elder, 9-272. 

And where the widow of deceased who left 
one child as his heir made application for an 
order to have the legal title to land owned 
by deceased and intended for a homestead 
conveyed to her, it was held proper to dis
miss her petition for want of necessary par
ties, the child not having been made a party 
defendant: Palmer v. Blair, 25-230. 

In an action in the nature of a creditor's 
"bill in equity against husband and wife, upon 
the death of the wife her administrator is a 
proper, if not a necessary, party defendant 
when it is sought to reach her estate: Par-
shall v. Moody, 24-314. 

In an action for the cancellation of the 
assignment of a contract on the ground of 
fraud, both parties to the assignment are 
necessary defendants, and judgment cannot 
properly be rendered against the one until 
the other is brought in. In such case fail
ure to raise the objection by answer will not 
waive it, but such objection may be insisted 
upon to defeat the final decree: Miller v. Ma-
Mffy, 45-289. 

'81 

To a bill seeking to reinstate a judgment 
against a party and make it a lien on land 
conveyed by him to another, the original de
fendant in the judgment is a necessary party: 
Seeley v. Beid, 3 G. Gr., 374. 

Judgment plaîiïtiff is an essential party 
to an action to set aside a judgment for fraud: 
Hulverson v. Hutchinson, 39-316. 

In an action against a judgment creditor 
by a surety on a judgment asking its cancel
lation, a third person who is charged with 
having received money which he should 
have applied in satisfaction of the judgment 
may be made a party defendant: Springfield v. 
Graff, 22-438. 

In such case the principal judgment 
debtor, not having been a direct party to the 
transaction claimed to have amounted to sat
isfaction, lield not to be a necessary party: 
Ibid. 

An attorney who, by agreement, is to re
ceive a per cent, of the judgment is not such 
a party in interest that he must be made a 
party to the action: McDonald v. Chicago & 
N.W.B. Co., 26-124. 

Where an attorney is not charged with 
fraud he is not properly joined with his cli
ent as defendant for acts done by him as at
torney: Paton v. Lancaster, 38-494. 

Where the validity of the bonds of a cor
poration was in issue and the officers set up 
the rights of the stockholders, held, that the 
stockholders individually were not neces
sarily parties, although such bonds were is
sued in fraud of the stockholders, and, if 
valid, would exhaust the property of the 
corporation and render the stock valueless: 
Des Moines Cas Co. v. West, 50-16. 

The purchasers of real property at a sale 
made by the executor in accordance with the 
directions of a will are necessary parties to a 
proceeding to set aside such sale: In re 
Estate of Bagger, 78-171. 

In an action to enjoin the opening of a 
highway established by the board of super
visors, the members of the board are not 
proper parties defendant. They act in a 
judicial capacity: Everett v. Board of Super
visors, 93-721. 

In an action to enjoin the officers of a 
school district and the county officers from 
payment of bonds of a school district claimed 
to be invalid, the district itself is not a neces
sary party:Holliday v.Hildebrant, 66N.W.,89. 

In actions against partners: A partner
ship may be sued in the partnership name or 
in the individual names of its members: Mark-
ham v. Buckingham, 21-494. 

In an action to determine the interest of 
defendant in a partnership and subject it to 
the payment of a judgment, all the parties 
are necessary parties; Westphalv Henney, 49-
542. 

Where one partner is sued upon a part
nership debt it is not error to allow the other 
partner to come in and join in the defense: 
Peck v. Parchen, 52-46. 

Where one of the partners dies pending 
suit against the firm, the surviving partner 
is the representative of the firm, and it is 
against him that suit is to be continued and 
not against the personal representatives of 
the deceased member: Childs v. Hyde, 10-294. 

The common law rule that in an action at 
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law a party cannot in his individual capacity 
bring suit against a partnership or board of 
trustees of which he is a member is not ap
plicable in a proceeding in mandamus: Cooper 
v. Nelson, 38-440. 

In an equitable action it is not error to 
make defendants a firm, one member of 
which is a member of the firm who are plain
tiffs: Ford v. Independent B-ist, 46-294. 

Although defendant has been warranted 
under the facts in regarding two persons as 
partners, so that he may set up any defense 
in an action by one of them which he would 
have had if there had been a partnership in 
fact, yet if they are not in fact partners, he 
cannot, in an action by the one who is the 
real partner in interest, insist that the sup
posed party join in the action as plaintiff: 
Enix v. Hays, 48-86. 

As to cases of joint and several liability 
on contract, see 8 3465 and notes. 

Misjoinder: Where plaintiff joins sepa
rate causes of action against different parties 
separate judgments cannot be rendered. The 
objection may be raised by demurrer if it 
appears on the face of the petition, otherwise 
by answer or motion in arrest of judgment. 
In such case perhaps plaintiff might dismiss 
as to all the parties not jointly liable. So 
held in case of a joint action against several 
owners of cattle for joint trespass committed 
by them: Cogswell v. Murphy, 46^44. 

I t being averred in the answer that de
fendants are improperly joined and that fact 
being admitted, the court should on the re

quest of the defendant instruct that there 
can be no recovery, or should sustain a mo
tion in arrest of judgment upon a verdict for 
plaintiff: Mendenhall v. Wilson, 54-589. 

Non-joinder: Where it appears by the 
bill that a proper party is not before the 
court so that he may have an opportunity to 
be heard, the usual method is to demur or to 
make the objection by answer, and if this 
non-joinder cannot prejudice the rights of 
the parties to the action, the objection should 
be taken in this manner and cannot be urged 
for the first time on the hearing; but if it 
appears that the rights of those who are 
made parties may be prejudiced by such non
joinder, or that there may be a failure to 
mete out complete justice, the objection may 
be made on the hearing, or the judge may 
himself state the objection and refuse to pro
ceed to make a decree. (So held under chan
cery practice): Postlewaitv. Howes, 3-365. 

The non-joinder of parties defendant in an 
action against persons jointly liable cannot 
be raised for the first time by the evidence 
after plaintiff has closed his case: Hine v. 
Houston, 2 G. Gr., 161. 

Where a defect of parties is not apparent 
upon the face of the pleadings it must be 
pleaded by answer and the issue submitted 
to the jury: Enders v. Beck, 18-86. 

A defect of parties defendant cannot be 
raised for the first time on appeal: Coe v. An
derson, 92-515. 

As to demurrer on the ground of defect 
of parties, see \ 3561 and notes. 

SEC. 3463. "United interest. Persons having a united interest must 
be joined on the same side, either as plaintiffs or defendants, except as oth
erwise expressly provided; but when some who should be made plaintiffs 
refuse to join, they may be made defendants, the reason therefor being set 
forth in the petition. [C. 73, § 2548; R., § 2762; C. '51, § 1679.] 

Joint owners of a note should join as be made defendant: McNamee v. Carpenter, 
plaintiffs, or if one refuses to join he should 56-276. 

SEC. 3464. One suing for all. When the question is one of a common 
or general interest to many persons, or when the parties are very numerous 
and it is impracticable to bring them all before the court, one or more may 
sue or defend for the benefit of the whole. [C. 73, § 2549; E., § 2753; 
C'51, § 1680.] 

not appeal and plaintiff was not prejudiced 
by the action of the court: Yarish v. Cedar 
Rapids, I. F. & N. W. B. Co., 72-556. 

One or more of the members of an unin
corporated society may be sued or may de
fend for all if they are so numerous that i t 
would be impracticable to bring them all 
before the court: Keller v. Tracy, 11-530. 

An action may be maintained by some 
members of a mutual insurance company for 
the benefit of all the members, to restrain 
an illegal assessment: Corey v. Sherman, 64 
N.W., 828. 

In a case wherein parties may jointly sue, 
one of them may under this statutory pro
vision prosecute the action for the benefit of 
the others having a common interest: Palo 
Alto Banking, etc., Co. v. Mahar, 65-74. 

This provision is not applicable where 
each of the parties might sue alone, and 
there is no necessity for joining them all in 
the action: Fleming v. Mershon, 36-413. 

Therefore, lield, that it was not proper for 
one or more taxpayers to bring suit in be
half of themselves and other taxpayers in
terested in the same question, to enjoin the 
collection of a tax on the ground of illegal
ity: Ibid. 

Where one party sues for the benefit of 
others, those for whose benefit the action is 
brought ai'e not parties to the suit in such 
sense as to have the right to appeal: Ibid. 

Where the portion of the petition by 
which plaintiff attempts to maintain an 
action for others not named as plaintiffs was 
stricken out, held, that an appeal would not 
lie therefrom as the parties not named could 

SEC. 3466. Joint and several obligations. Where two or more per
sons are bound by contract or by judgment, decree or statute, whether 
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jointly only, or jointly and severally, or severally only, including the 
parties to negotiable paper, common orders and checks, and sureties on the 
same or separate instruments, or by any liability growing out of the same, 
the action thereon may, at the plaintiff's option, be brought against any or 
all of them. When any of those so bound are dead, the action may be 
brought against any or all of the survivors, with any or all of the repre
sentatives of the decedents, or against any or all such representatives. An 
action or judgment against any one or more of several persons jointly bound 
shall not be a bar to proceedings against the others. [C. 73, § 2550; R., § 
2764; C. '51, §§ 1681-2.] 

Joinder: The maker and assignor or guar
antor of an instrument not negotiable may 
be made joint defendants in an action there
on: Tucker v. Shiner, 24-334; Huse v. Hamb-
lin, 29-501. 

So the maker and guarantor or indorser 
of a negotiable instrument may be joined: 
Marvin v. Adamson, 11-371; Mix v. Fair child, 
12-351; Veach v. Thompson, 15-380; Stout v. 
Noteman, 30-414. 

Action against two makers of a promis
sory note may be maintained, although one 
of them has signed it only as surety and 
after its maturity: Jones v. Wilson, 11-160. 

Joint action cannot be maintained against 
a county on a warrant and a guarantor who 
has guaranteed the payment of such warrant 
in a separate instrument: Ghriffin v. Grundy 
County, 10-226. 

An action against joint and several mak
ers could not, under the provisions of Code 
of '51 (different from those now found in this 
section), be continued after the death of one 
maker against an administrator and the sur
viving maker: Pecker v. Cannon, 11-20; Marsh 
v. Coodrell, 11-414. 

Under the same provision, 7ieZcï,that action 
could not be maintained jointly against the 
surviving partner of a firm and the adminis
trator of a deceased partner: Childs v. Hyde, 
10-294. 

Action may be brought against the per
sonal representatives of one of two or more 
joint obligors, although the other joint obli
gor or obligors are still living: Sellon v. 
Braden, 13-365. 

Where action upon a joint contract is 
brought against a survivor and the executors 
of a deceased party in the same court in 
which the claim against the decedent's estate 
might have been filed, the bringing of such 
action will be deemed a sufficient filing of 
the claim against the estate: Moore v. Mo-
Kinley, 60-367. 

Action on an obligation of a firm may be 
brought against one partner alone: Myerson 
v. Hendrie, 22^80. 

Where a district township was divided 
into independent school districts, held, that 
action could not be brought on an indebted
ness of the township against one of such 
independent districts alone: Knoxville Nat. 
Bank v. Independent Dist., 40-612. 

But that a joint action might be brought 
against all the independent districts com
posing what was formerly the district town
ship, and a judgment against all of them 
might be rendered: District T'p v. District 
T'p, 52-73; Kennedy v. Independent School 
Dist, 48-189. 

Persons consequentially liable to be af
fected by the recovery of plaintiff against de
fendant should be joined as defendants that 
their liabilities may be adjudicated in the 
one proceeding: Camp v. McGillicuddy, 10-
201. 

To entitle a party to be made a defendant, 
his claim must be made in good faith, with 
an apparent interest in the controversy. A 
mortgagor who has conveyed mortgaged 
property with covenants may, on his own 
motion, be made a party to a suit to foreclose 
the mortgage: Giffbrd v. Workman, 15-34. 

A petition in foreclosure making third 
parties defendants for the purpose of cutting 
off their equities is not objectionable on the 
ground of multifariousness: Greither v. Alex
ander, 15-470. 

A judgment in favor of a sole plaintiff, 
againsj two defendants jointly, may be set 
off against a judgment against such plaintiff 
in favor of one of the defendants: Ballinqer 
v. Tarbell, 16-491. 

Joint and several liability: Parties who 
are each liable to an action for separate in
juries committed by the illegal sale of intox
icating liquors (§ 2418) are not so bound by 
statute as to be joined as defendants when 
they would not be otherwise jointly liable: 
La France v. Krayer, 42-143. 

In an action on a joint policy of insur
ance made by four companies, in which each 
bound itself in case of a loss to pay one-
fourth of the amount of insurance, the court 
was divided as to whether the cause of action 
against each was separate so that they could 
not properly be joined as defendants in one 
action: Viele v. Gemíanla Ins. Co., 26-9. 

An action may be brought against any 
one or all of co-obligors, and the bankruptcy 
of one cannot in any manner affect the right 
of recovery against the other: Smith v. Mo-
Fadden, 56-482. 

In case of an action against two defend
ants jointly and severally liable, judgment 
may be entered against one, although the 
case is not disposed of as to the other: Poole 
v. Hintruger, 60-180. 

In an action against joint obligors judg
ment may be had against one although an
other has not been served: Kellogg v. Window, 
69 N. W., 875. 

An action on a promissory note against a 
surety may be brought where there is judg
ment by confession against the principal: 
Citizens', etc., Bank v. Oleson, 47-492. 

As to judgment in action against joint 
defendants, see \ 3774 and notes. 

Judgment may be rendered against a 
surety who makes default prior to the de-



; 3466-3467 
1 2 8 4 

PARTIES TO AN ACTION. Tit. XVIII, Ch. 3. 

termination of the suit and the rendition of where a party who has the election to hold 
the judgment against the principal. And one or the other of two parties liable makes 
in such case the surety is not constructively an election to hold one of them. He there
in court after the judgment against him, by precludes himself from pursuing his 
and is not bound by the subsequent proceed- remedy against the other: McLean v.Ficke, 
ings: Obey v. Sigler, 82-94. 62 N. W., 753. 

This section has no application to a case 

S E C . 3 4 6 6 . Other part ies brought in. The court may determine any 
controversy between par t ies before it, when it can be done without preju
dice to the r ights of others, or by saving their r igh ts ; but when a determi
nation of the controversy between the parties before the court can not be 
made without the presence of other parties, it must order them to be brought 
in. [C. 73 , § 2551; R., § 2765; C. '51, § 1683.] 

A person cannot be divested of property 
in a proceeding in which he is not a party: 
Moore v. Held, 73-538. 

In a proceeding to abate premises as a nui
sance under the prohibitory liquor law, and 
for the destruction of property illegally used 
on the premises, all the owners of the prop
erty are necessary parties: Shear v. Oreen, 
73-688. 

This section is especially applicable to 
cases where the debtor is under an apparent 
liability to two different parties for the same 
debt, and only one of them is before the court: 
Fowler v. Boyle, 16-534. 

In a proceeding to correct a misdescrip
tion of the premises, running through prior 
deeds, held, that the original grantor convey
ing with such mistaken description, or if 
dead, his heirs, were necessary parties, and 
should have been brought in: Flanders v. Mc-
Clanahan, 24-486. 

The mortgagee of chattels may be required 
to be made party to a suit by mortgagor 
against a third person for injury to such 
property: Evans v. St. Paul Harvester Works, 
63-204. 

In an action by an assignee of a cause of 
action for tort, the defendant cannot require 
that the assignor be made party: Vimont v. 
Chicago & N.W. B. Co., 64-513. 

Where the controversy may be determined 
by the court between the parties before it 
without prejudice to the rights of others, it 
is not necessary that such other parties be 
brought in: Baldwin v. Thompson, 15-504. 

The owner of land is not entitled to be 
made a party in the action wherein the land 
is attached as the property of another: Lov
ing v. Edes, 8-427. 

It is not proper in a collateral proceeding 
to determine the question of title as between 
plaintiff and one not a party to the action, 
and when such a decree is asked the adverse 
claimant to the title should be made a party 
or the petition dismissed. Litchfield v. Pouc 
County, 18-70. 

A party to a contract under which a third 
person claims a benefit may show fraud in 
such contract, although the other party 
thereto be not a party to the suit. The de

termination of the question will not be bind
ing upon such other party, and if defendant 
does not choose to make him a party he is 
not obliged to do so: Fuller v. Lamar, 53-477. 

An order of court making a person a party 
defendant to an equitable proceeding, and 
service of notice thereunder, is as effective 
as an amendment to the petition bringing 
in such party and repeating the allegations: 
McGregor v. McGregor, 21-441. 

In an action on a policy of insurance, held, 
that a motion to make other persons who 
claimed to have acquired by assignment the 
right to sue on such policy, parties to the 
action was properly overruled: Kelleyv. Nor-
ivich F. Ins. Co., 82-137. 

A party who, after having by pleadings 
claimed that another person is a necessary 
party to the suit, has procured an order mak
ing him a party, cannot afterwards insist 
that such order is not necessary and that 
judgment is valid though rendered without 
jurisdiction over such party: Ibid. 

In an action on a attachment bond the de
fendant may require that other parties who 
may have a right of recovery under the 
bond shall be brought in: King v. Kehoe. 
91-91. 

In an action to quiet title, the grantor of 
the defendant is not a necessary party to the 
suit. Even if the defendant has a remedy 
as against such grantor by way of breach of 
warranty, it would not be proper for him to 
prosecute such remedy in an equity action 
to quiet title: Independent Dist. v. Gunn, 93-
44. 

Under these provisions an action may be 
brought against a surety without joining his 
principal, or if the action is joint against prin
cipal and surety, judgment against a surety 
alone may be rendered: Marshall County v. 
Knoll, 69 N. W., 1146. 

In an action on a note and mortgage un
der a claim of parol assignment the alleged 
assignor who is making such claim of owner
ship to the note and mortgage is a necessary 
party and should be brought in on motion of 
defendant: Kennedy v. Moore, 91-39. 

As to who are necessary parties defend
ant, see notes to \ 3462. 

S E C . 3467 . Suit on publ ic bond. When a bond or other instrument 
given to the state or county or other municipal or school corporation, or to 
any officer or person, is intended for the security of the public generally, or 
of particular individuals, action may be brought thereon in the name of any 
person intended to be thus secured, who has sustained an injury in conse
quence of a breach thereof, except when otherwise provided. [C'73, § 2552; 
R., § 2787; C '51 , § 1G93.] 
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A bond given partly for the benefit of a 
party not named therein might be sued on 
by the person in his own name: Huntington 
v. Fisher, 27-276. 

Where a bond intended for the security 
of a county was improperly given to the 
county judge, held, that the county might 
sue thereon: Collins v. Ripley, 8-129. 

Where the bond of a county treasurer 
was given ' ' unto the county of Warren and 
state of Iowa," lield, that it should be con
strued as a security to the county. Whether 
the state can maintain action on a county 
treasurer's bond, quaere: State v. Henderson, 
40-242. 

A person for whose security an injunction 
bond was evidently intended may maintain 
action thereon, though it be not made pay
able to him: Van Qorder v. Lundy, 66-448. 

In case of a bond given to release at
tached property to the sheriff instead of the 
plaintiff, held the plaintiff might sue thereon: 
Moorman v. Collier, 32-138. 

In such a case, if the judgment is assigned, 
the assignee of the judgment may bring 
action on such bond: Rowley v Jewett, 56-492. 

Where a bond is executed to the sheriff 
an assignment by him is not necessary to en
able a party intended to be secured thereby 
to bring suit thereon: Sheppard v. Collins, 
12-570. 

Where a constable wrongfully levies upon 
property that is exempt from execution the 
owner of the property may recover damages 
therefor in an action upon his bond: Strunk 
v. Ocheltree, 11-158. 

Suit on an administrator's bond may be 
brought by any person entitled to money 
coming into the administrator's hands which 
he fails or refuses to pay over: Stewart v. 
Phenice, 65-475. 

Where a contractor gives bonds for the 
performance of his contract, providing for 
the payment of subcontractors, a subcontrac
tor may bring action thereon for breach of 
the contract: Baker v. Bryan, 64-561. 

Where a bond was given by one who 
contracted for the execution of a certain 
portion of the work of constructing a rail
way for the performance of his contract, 

SEC. 3468. Partnership. Actions may be brought by or against a 
partnership as such, or against all or either of the individual members 
thereof, or against it and all or any of the members thereof; and a judgment 
against the firm as such may be enforced against the partnership property, or 
that of such members as have appeared or been served with notice. A new 
action may be brought against the members not made parties, on the original 
cause of action. [C.73, § 2553; R., § 2785; C. '51, §§ 1690-1.] 

A partnership is a distinct legal entity, 
capable of transacting business and making 
contracts, and may sue and be sued in the 
partnership name: Brumwell v. Stebbins, 83-
425. 

For many purposes the partnership is as 
distinct from the persons composing it as 
they are from each other. For the purpose 

which provided for the payment of all claims 
against him or his subcontractor for labor 
performed in the prosecution of the work, 
held, that laborers employed by a subcon
tractor or an assignee of the claims of such 
laborers could bring action on such bond to 
recover compensation for services rendered: 
Jordan v. Kavanaugh, 63-152; Wells v. Kava-
nagh, 70-519. 

In an action against a road supervisor 
upon his official bond, held, that the town
ship clerk entitled to the money, for the 
misappropriation of which the action was 
brought, was the proper party to sue: Wells 
v. Stomback, 59-376. 

A bond, though not such as is required in 
a particular case by statute, may still be 
good as a common-law bond, and the party 
for whose benefit it was given may sue 
thereon: Sheppard v. Collins, 12-570; Garret-
son v. Reeder, 23-21. 

This section was not intended to apply 
exclusively, if at all, to cases of tort, but 
primarily and principally to matters of con
tract: Tucker v. Silver, 9-261. 

Where a county treasurer fails to pay 
over or account for taxes collected to aid in 
the construction of a railroad, the railroad 
company is the proper party to bring an ac
tion on the treasurer's bond: Cedar Rapids, 
J. F. á N. R. Co. v. Coioan,_ 77-535. 

Where a third party claimed to own cer
tain property levied upon under execution, 
and entered into a written contract with the 
plaintiff to hold said property or its pro
ceeds subject to the order of the court, in an 
action for breach of the contract, held, that 
the instrument was intended as security for 
plaintiff, in whose interest the execution is
sued, and that plaintiff would have the same 
right to bring suit thereon as in the case of 
an official or statutory bond: Allen v. Pratt, 
79-113. 

While the person for whose benefit a 
mortgage is made may avail himself thereof, 
still if not a party thereto he is not bound 
by the recital of the mortgage as to the con
sideration therefor: De Coey v. Van Wyk, 66 
N.W., 787. 

of suit the partnership may have a residence 
district from the residence of its members: 
Ruthven v. Beckwith, 84-715. 

Where the action is against a partnership 
not residing or doing business in the state, a 
member thereof who does reside in the state 

has not the right to have the action removed 
to his county: Sketchley v. Smith, 78-542. 

A partnership may be sued before a jus
tice of the peace, and notice of service upon 
the resident partner will give the justice 
jurisdiction of the partnership so that judg
ment may be rendered against the firm as 
such, and enforced against the partnership 
property; but the justice will not thereby 
acquire jurisdiction as to an individual part
ner residing in another county: Ebersole v. 
Ware, 59-663. 

Where judgment on a partnership debt 
is recovered against individual members of a 
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firm, a sale of individual property thereun
der will not be invalid, although an individ
ual creditor might, by proceedings in equity 
in a proper case, compel a resort to partner
ship property: Hamsmith v. Espy, 13-439. 

Whether a judgment against the firm 
alone, as such is a lien upon anything but firm 
property, qwxre, but the individal property 
of the members may be made liable by proper 
action: Markham v. Buckingham, 21-494. 

Service on one member of a co-partner
ship, after dissolution, held sufficient to war
rant judgment againt the firm, to be satisfied 
out of the partnership property: Hale v. Van 
Saun, 18-19. 

A judgment against a firm does not be
come a lien on real property held in the 
name of one partner until made so by proper 
proceedings, although the firm may be the 
equitable owner: Stadler v. Alkn, 44-198. 

The surviving partner should sue as such 
for claims in favor of the partnership with
out joining the representative of the deceased 
partner: Brown v. Allen, 35-306. 

Service upon one member of the firm is 
sufficient to give the court jurisdiction as 
against the partnership: Gregory v. Harmon, 
10-445. 

In such case it is not necessary that the 
service be made upon the member while em
ployed in the general management of the 
business. Each member is an agent for all 
the others in the firm business, and a service 

upon any one is sufficient: Walker v. Clark, 
8-474. 

Under prior statutory provisions authoriz
ing judgment against a member of the firm 
in an action against the firm, held, that serv
ice on one member would authorize a judg
ment against another member not served 
only in case the service was made during the 
continuance of the partnership: Stephens v. 
Parkhurst, 10-70. 

Under such provisions, held, also, that 
service of notice upon an alleged partner, 
where there was no partnership in fact, did 
not give the court jurisdiction over other 
members of the alleged firm not served and 
not appearing: Nixon v. Downey, 42-78. 

Where an action is brought against part
ners individually and not against the partner
ship, service upon one partner does not give 
jurisdiction over the firm or the other part
ner: Weaver v. Carpenter, 42-343. 

Under the Code of '51, the individual 
property of a member of a firm could not be 
levied upon under execution, upon a judg
ment against the firm, until such, individual 
member had had an opportunity to show 
cause why such levy should not be made. 
The method of subjecting the individual 
property to the payment of the firm debt 
was by scire facias: Davis v. Buchanan, 12-
575. 

In general, as to suits by and against 
partners, see notes to \\ 3459, 3462 and 3465. 

SEC. 3469. Foreign corporations. Foreign corporations may sue in 
the courts of this state in their corporate name. [C. 73, § 2554; R., § 2789; 
C'51, § 1695.] 

SEC. 3470. Action for seduction. An unmarried female may main
tain, as plaintiff, an action for her own seduction. [C. 73, § 2555 ;R., § 2790; 
C. '51, § 1696.] 

This section does not take away from the 
father the right to sue for damages for the 
seduction of his minor daughter, which he 
may do under the next section: Stevenson v. 
Belknap, 6-97. 

In an action by an unmarried female for 
her own seduction she may recover such 
damages as may be found in her favor, and 
the fact that the petition does not allege 
that plaintiff was damaged in any sum can
not be first raised after verdict: Gray v. 
Bean, 27-221. 

To enable an unmarried female to re
cover for her own seduction it is not neces
sary that she be of previously chaste char
acter (as is required in a criminal prosecu
tion for seduction). Without that, she may 

recover for loss of health, etc., but not for 
loss of character: Smith v. Milbum, 17-30. 

It is contemplated that the person se
duced shall be unmarried at the time of the 
seduction: Gover v. Dill, 3-337. 

In an action by a female for her own se
duction it is not necessary to show by direct 
evidence that she is unmarried. That fact 
may be inferred from the circumstances. 
Nor is it necessary, under the issue arising 
upon a general denial, to prove that the 
damages have not been paid: Egan v. Mur
ray, 80-180. 

Such action survives under \ 3443 to the 
personal representatives of the female: Sha-
fer v. Grimes, 23-550. 

For other cases as to seduction, see notes 
to \ 4762. 

SEC. 3471. Injury or death of minor child. A father, or, in case of 
his death or imprisonment or desertion of his family, the mother, may as 
plaintiff maintain an action for the expenses and actual loss of service 
resulting from the injury or death of a minor child. [C.73, § 2556; R., § 2792; 
C'51, § 1697.] 

The damages to be recovered in an action 
for the death of a minor child are those 
accruing before the date of the minor's at
taining majority. For damages accruing sub
sequently the administrator must sue for the 
benefit of the estate: Walters v. Chicago, _R. I. 
& P. B. Co., 36-458; Lawrence v. Birney, 40-
377. 

In an action for seduction brought by the 
parent the damages are very much in the 
discretion of the jury. Where the act is 
proved, all the aggravating circumstances 
that follow come in by way of increasing dam
ages. Defendant's attention to the daughter 
as a suitor, and the flatteries, persuasions, 
promises, etc., made use of by him to accom-
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plish his ends, may be considered in estimat
ing' the damages: Stevenson v. Belknap, 6-97. 

The attaining the age of majority by the 
daughter does not take away the father's 
right of action: Ibid. 

The statute, providing a remedy for the 
daughter, should not be construed as taking 
away the right of the father, or as restrict
ing his damages to the loss of service or 
actual expenses incurred. The father, 
mother or guardian may maintain an action, 
though she be not living with, nor in the 
service of, such pel-son, and though there be 
no loss of service: Ibid. 

The father may recover exemplary dam
ages, and the jury are to look not to the loss 
of service but to the damages resulting from 
all that the father can feel from the nature 
of the injury: Ibid. 

SEC. 3472. Name unknown. When the precise name of any defend
ant cannot be ascertained, he may be described as accurately as practicable, 
and when it is ascertained it shall be substituted in the proceedings. [C. 
'73, § 2557; R., § 2788; C. '51, § 1694.] 

In a suit brought against " the heirs of 

The action by the parent must ba based 
upon loss of service and expense incurred, 
where the daughter, for whose seduction 
plaintiff had sued as father, was married be
fore any expense was incurred or loss of 
service suffered, held, that plaintiff had no 
cause of action: Humble v. Shoemaker. 70-223. 

Proof of mere careless indifference on the 
part of the parent as to the daughter's chas
tity will not defeat his right to recover for 
loss of service, but may be introduced in 
mitigation of damages: Zerfing v. Mower, 2 
G. Gr., 520. 

No action can be maintained by the parent 
for the seduction of an adult child. And in 
an action by a parent the fact that the 
daughter is a minor must be alleged and 
proved: Dodd v. Focht, 72-579. 

Otis Reynolds,- ' held, that the defendants 
were not described with sufficient certainty. 
I t is contemplated in this section that the 
defendant shall be a known person, who can 
be described with some certainty: Reynolds 
v. May, 4G. Gr., 283. 

Where action was brought to foreclose a 
tax title as against a tract of land by descrip-

SEC. 3473. Action on written instrument. When an action is 
founded on a written instrument, it may be brought by or against any of the 
parties thereto by the same name and description as those by which they 
are designated in such instrument. [C. '73, § 2558; R., § 2786; C. '51, § 1692.] 

Under this section it is not necessary to maker estops himself from setting up that 

tion under a former statute allowing such 
procedure when the owner was unknown, 
held, that reasonable diligence to discover 
the owner was required by statute, and 
should be made to appear by stating what 
was done in the exercise of such diligence: 
Lot Two v. Swetlund, 4 G. Gr., 465. 

For similar provision as to proceedings 
before a justice, see \ 4488. 

the name thus used is not the proper name 
and description of such payee, and an action 
on the instrument may be brought in such 
name: Davis v. David, 1 G. Gr., 427. 

Proof of defendant's signature to a note 
given to a partnership in its firm name is 
sufficient evidence to support an action 
thereon in the firm name: Gordon v. Janney, 
Mor., 182. 

The making of a note payable to a firm or 
corporation is a written admission of the ex
istence of such firm or corporation, and proof 
aliunde of the co-partnership or corporation 
is not required in order to make out a prima 
facieca.se: Oriener v.Ulerey, 20-266. 

allege either co-partnership or corporate ca
pacity: Harris Mfg. Co. v. Marsh, 49-11. 

So where the action is against defendant 
in the name in which the contract is signed, 
it is not necessary to allege either co-part
nership or corporate capacity: Wendall v. Os
borne, 63-99. 

Where the name inserted in the instru
ment as that of payee is not that of a person, 
partnership or corporation, the suit cannot 
be brought in that name. So held where a 
note was made payable to "Steamboat Pem-
binaw and owners:'' Steamboat Pembinaw v. 
Wilson, 11-479. 

By signing an instrument in which the 
payee is specified in a particular manner the 

SEC. 3474. Prisoner in penitentiary. No judgment can be rendered 
against a prisoner in the penitentiary until after a defense made for him by 
his attorney, or, if there is none, by a person appointed by the court. [C. 
'73, § 2559; R., § 2784.] 

SEC. 3476. Actions by state. The state may maintain actions in the 
same manner as natural persons, but no security shall be required in such 
cases. [C. '73, § 2560; R., § 2793.] 

SEC. 3476. Transfer—abatement. No action shall abate by the 
transfer of any interest therein during its pendency, and new parties may 
be brought in, as may be necessary. [0.73, § 2561; R., § 2794; C'51, § 1698.] 

Where plaintiff in an action to recover Where a cause of action is, pending the 
property transferred his interest pending action, assigned to a third person, such ac-
the action, held, that the suit might still be tion may be continued in the name of the 
prosecuted in his name: Jordan v. Ping, 32-64. original party, or the court may allow the 
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person to whom the transfer has been made 
to be substituted as plaintiff: Chickasaw 
County v. Pitcher, 36-593. 

Where a cause of action is assigned after 
action is commenced, the court may allow 
the case to proceed in the name of the orig
inal plaintiff: Kreuger v. Sylvester, 69 N.W., 
1059. 

Such a substitution will not be made if 
the rights of defendant would be prejudiced 
thereby: Snyder v. Phillips, 66-481. 

An alienation of interest pendente lite, 
either voluntary or involuntary, cannot con
stitute a bar to the prosecution of the suit, 
but may render it necessary for the assignee 
to be made a party: Wright v. Meek, 3 G. Gr., 
472. 

A conveyance pending a proceeding to 
assess damages for a r ight of way will not 
affect such proceedings The purchaser 
may be substituted for the original owner: 
Forney v. Balls, 30-559. 

Where persons acquires property by con
veyance from one who has bought at fore
closure sale, and while a proceeding is pend
ing against him by a junior mortgagee seek
ing to redeem, they are not necessary par
ties in the further course of such proceed
ing and are bound by a decree therein ren
dered on a supplemental petition filed after 
such conveyance, and not asked in the orig
inal petition: Hervey v. Savery, 48-313. 

SEC. 3477. Married woman may sue. A married woman may in all 
cases sue and be sued without joining her husband with her, and an attach
ment or judgment in such action shall be enforced by or against her as if 
she were single. [C. '73, § 2562; R., § 2772.] 

While parties may not, by agreement, 
upon an assignment of the legal title of a 
note, provide that suit shall be prosecuted 
thereon in the name of the assignor, yet a 
party may, pending an action on a note, as
sign to another his interest in the recovery 
without rendering it necessary to change 
the name of the party plaintiff: Allen v.New-
berry, 8-65; Hoiccy v. Willtrout, 10-105. 

But where there is a transfer of the 
ownership of the note during the pendency 
of the suit, the new owner may be substituted 
as plaintiff on his own motion: Ferry v. Page, 
8-455: Fannon v. Robinson, 10-272. 

Where, pending the action to foreclose a 
mortgage, the mortgagee assigns his inter
est therein, the decree may be rendered in 
the name of the assignee: Wuhl v. Phillips, 
15-478. 

An action against a partnership should 
on the death of one partner be continued 
against the survivor: Childs v. Hyde, 10-294. 

Where the plaintiff had sold his interest 
in the premises with reference to the use of 
which he was prosecuting the suit, but had 
not yet executed a deed therefor or received 
full payment of the purchase price, held, that 
he still had such interest in the suit that an 
appeal therein might be maintained in his 
name: Price c. Baldanf, 90-205. 

The claim of the wife for damages for a 
tort against her should be probecuted in her 
own name, and not jointly with her husband. 
The sections allowing her to sue alone in 
such cases are not simply permissive but im
perative: Musselman v. Oalliglier, 32-383. 

Personal judgments against married wom
en may be enforced against subsequently ac
quired property the same as in case of judg

ments against other persons: Van Metre >: 
Wolf, 27-341. 

Where a contract for conveyance was 
made with a married woman individually, 
held, that action thereon could be brought 
by her alone, and that she need not join her 
husband therein: Malli v. Willett, 57-705. 

A married woman may sue in her own 
name for the alienation of her husband's af
fections: Price v. Price, 91-693. 

SEC. 3478. Defense by. If husband and wife are sued together, the 
wife may defend for her own right, and if either neglects to defend, the 
other may defend for both. [C. 73, § 2563; R., § 2774; C 5 1 , § 1687.] 

SEC. 3479. When husband or wife deserts family. When a hus
band has deserted his family, the wife may prosecute or defend in his name 
any action which he might have prosecuted or defended, and shall have the 
same powers and rights therein as he might have had; and, under like cir
cumstances, the husband shall have the same right. [C.'73, § 2564; R., § 
2776.] 

SEC. 3480. Actions by minors. The action of a minor must be brought 
by his guardian, if he has one, if not, by his next friend, but the court may 
dismiss it if it is not for his benefit, or may substitute a guardian or another 
person as next friend. [C'73, § 2565; R., § 2777; C. '51, §§ 1688-9.] 

An infant may sue by his next friend, and 
on the trial prove his infancy as establishing 
his right to sue in that manner: Byers v. 
Lessees of Bes Moines Valley R. Co., 21-54. 

The "next friend " in whose name a suit 
for a minor is commenced may be discharged 
and another substituted: Thurblonv. Caeenor, 
8-155. 

In an action brought for a minor by his 
next friend such next friend is liable for 
costs: Vance v. Fall, 48-364. But the minor 
is also liable: Albeev.Winterink, 55-184. 

An action brought in the name of the 
guardian of minoi-s instead of the minors 
themselves, asking the quieting of title, etc., 
held not improperly brought in view of the 
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fact that the court would have the power by 
the terms of the decree to sufficiently protect 
the interests of such minors: llunna v. 
If awes, 45-437. 

Under a finding made by the court that 
the action was not being prosecuted for the 
benefit of the minor, and that the further 
prosecution was not for his best interests, 

held, that the court was authorized to dismiss 
the action upon a stipulation signed by the 
next friend who brought it: Hall v. Miller, 
59-634. 

In a suit brought for a minor by his next 
friend, defendant cannot interpose a counter
claim against such next friend: Smith v. Daw-
ley, 92-312. 

SEC. 3481. Plaintiff insane. The action of a person judicially found 
to be of unsound mind must be brought by his guardian, but, if he have 
none, the court or judge thereof, or the clerk in vacation, may appoint one 
for the purposes of the action. [C.73, § 2569; R., § 2781.] 

Where a person has been judicially found 
to be of unsound mind in a proceeding author
ized by law. an action by him must be brought 
by his guardian, and not in his own name. If 
brought in the name of the ward it will be dis
missed: Chavannes v Priestly, 80-316. 

An action for an insane person cannot be 
brought by next friend. Notwithstanding 
the provisions of \ 3223 by which the laws re

lating to guardians of minors are made appli
cable to guardians of insane persons, the pro
vision of the preceding section as to bringing 
action by a next friend of a minor is not ap
plicable in case of insane persons: Tiffuny v. 
Worthington, 65 N. W., 817. [A different view 
was previously suggested in McNeill v. Sigler, 
64 N. W.. 604.] 

SEC. 3482. Defense by minor. The defense of a minor must be by 
his regular guardian, or by one appointed to defend for him where no 
regular guardian appears, or, where the court directs a defense, by one 
appointed for that purpose. No judgment can be rendered against a minor 
until after a defense by a guardian. [C.73, § 2566; R., § 2778; C. '51, §§ 
1688-9.1 

It is error to enter judgment against a 
guardian ad litem. It should be rendered 
against the minor party: 2'ucker v. McClure, 
17-583. 

In a proceeding to probate a will, the 
court acquires jurisdiction to appoint a 
guardian ad litem by service of notice by 
publication: Farrell v. Leighton, 49-174. 

The appointment of a guardian ad litem 
may be a proper ground for continuance to 
enable him to prepare the case for trial: 
Illythe v. lilythe, 25-266. 

At common law, infants were required to 
sue and defend by guardians. An infant is 
supposed to be incapable of guarding his 
own interests, and it is the duty of the court, 
before it divests him of his estate, to be sat
isfied that he has had full opportunity to 
have his day in court by proper and suitable 
guardian, and to see, notwithstanding any 
admission of facts by such guardian, that 
his rights are not sacrificed: Cavender v. 
Smith's Heirs, 5-157, 192. 

A guardian ad litem will be appointed 
either on motion of plaintiff or defendant, 
but the court will not permit an adverse 
party to choose the guardian: Ralston v. La-
hce, 8-17. 

The fact that the guardian ad litem is in
terested adversely to the minor may be a 
ground for his removal. But unless it is 
shown that he took advantage of his position 
to injure the interests of the infant, the mere 
fact of his adverse interest will not be con
sidered such conclusive evidence of fraud as 
to authorize the setting aside of the decree: 
Ibid. 

Infants are as much bound by the conduct 
of those who carry on their case as adults, 
provided such conduct be bona fide: Ibid. 

Failure to appoint a guardian ad litem, 

and rendition of judgment without defense 
by a minor, does not render a judgment void. 
It is erroneous, but can only be taken advan
tage of by direct proceedings: Drake v. Han-
shuw, 47-291; Myers v. Davis, 47-325, 330: 
Bickel v. Erskine, 43-213; Hoover v. Kinsey 
Plow Co.. 55-668. 

A judgment against a minor upon appear
ance by attorney, while irregular, is not 
void. Objection to the judgment cannot be 
raised in an action thereon in another state, 
but must be taken advantage of in the state 
where rendered and by a direct proceeding. 
Such an error does not go to the jurisdiction 
of the court: Milne v. Van Buskirk. 9-558. 

Where a guardiau is served, but does not 
appear, and makes no defense, the judgment 
rendered is without jurisdiction as to the 
minor, and void: Dohms v. Mann, 76-723. 

Where a guardian ad litem was not ap
pointed for a minor defendant until the trial 
had commenced and plaintiff had rested, 
when an attorney for the defendant was ap
pointed as such guardian, held, that a refusal 
of the court to retry the case from the begin
ning would not be sufficient to warrant a re
versal, no prejudice appearing to have re
sulted therefi'om; Wickersham v. 1'immons, 
49-267. 

A guardian ad litem in making defense 
may set up any matter which will defeat the 
action, although it be such matter as might 
have been the basis of an independent action 
in behalf of the minor: Kelsci) v. Kelsey, 57-
383. 

A judgment in an action for partition of 
land belonging to minors and adults is con
clusive against such minors, and a judgment 
for costs in the proceeding is binding upon 
them: Johnson v. Carson, 3 G. Gr.. 499. 

Where the pleadings and evidence in a 
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particular case failed to show the fact that age and competent to make her own defense: 
one of the defendaants was a minor, held, Kavalier v. Macluda. 77-121. 
that it would be presumed that she was of As to answer by guardian, see \ 3567. 

S E C . 3 4 8 3 . Guardian ad l i tem. Such appointment can not be made 
until after the required service of the notice in the action, and then may be 
by the court, or in vacation by a judge or the clerk; but the court shall 
have the power to remove such guardian when the interests of the minor 
require it. If made by the judge or clerk, it shall be done by indorsing the 
name of the person appointed and the time thereof on the petition in the 
action. [C.73, § 2567; R., § 2779.] 

Service of notice by publication upon a ice of notice the appointment and appear-
minor gives the court jurisdiction to appoint anee by a guardian nd litem will not confer 
a guardian ad litem, although it has not au- jurisdiction: Allen v. Saylor, 14-435. 
thority to render a personal judgment: Judd The court has no authority to appoint a 
v. Mosely, 30-423; Hoover v. Kinsey Plow Co.. guardian ad litem to act for a minor until 
55-668. complete service upon such minor has been 

Where there has not been sufficient serv- liad : Good v. Norlcy. 28-188, 199. 

S E C . 3 4 8 4 . Appl icat ion for appointment . The appointment may also 
be made on the application of the minor, if he is of the age of fourteen 
years, and applies at or before the time he is required to appear and defend. 
If he does not, or is under that age, the appointment may be made on the 
application of any friend of his, or on that of the plaintiff in the action. 
[ 0 . 7 3 , §2568; R., §2780.] 

S E C . 3 4 8 5 . Defense of insane person—appointment of guardian. 
The defense of an action against a person judicially found to be of unsound 
mind, or of one confined in any state hospital for the insane who, by the 
certificate of the physician in charge, appears to be insane, must be by his 
guardian, or a guardian appointed by the court to defend for him. Such 
appointment may be made upon the application of any friend of the defendant, 
or on that of the plaintiff, but not until service has been made as directed in 
this code, and no judgment can be rendered against him until defense has 
been made as herein provided. [C. 73 , § 2570; R., § 2782.] 

Probate jurisdiction over the persons and Therefore, held, that the court did not 
property of insane persons does not exclude have jurisdiction of a proceeding by the 
the jurisdiction of a court of law in an action guardian of an insane widow who had re-
against an insane person with reference to ceived a devise under her husband's will to 
his property: Flock v. Wyatt, 49-466. have a record made of the widow's accept-

There is no authority to appoint a guard- anee of the devise until notice had been 
ian ad litem for an insane person before serv- served on the insane person: Ibid. 
ice of notice on such person: In re Hunter's 
Estate, 84-388. 

S E C . 3486 . P e n d i n g suit . "Where a par ty is judicially found to bo of 
unsound mind, or is confined in any state hospital for the insane, and, by the 
certificate of the physician in charge, appears to be insane, during the 
pendency of an action, the fact being stated on the record, if he is plaintiff 
his guardian may be joined with him in the action as such; if defendant, the 
plaintiff may, on ten days' notice thereof to his guardian, have an order 
making the guardian a defendant also. [C. 73 , § 2571; R., § 2783.] 

S E C . 3 4 8 7 . Interpleader. Upon the affidavit, before answer, of a 
defendant in any action upon contract for the recovery of personal property, 
that some third person, without collusion with him, has or makes a claim to 
the subject of the action, or on proof thereof, as the court may direct, it may 
make an order for the safe keeping, or for the payment or deposit in court, 
or delivery of the subject of the action to such person as it may direct, and 
an order requiring such third person to appear in a reasonable time and 
maintain or relinquish his claims against defendant, and in the meantime 
stay the proceedings. If such third person, being served with a copy of the 
order, fails to appear, the court may declare him barred of all claims in 
respect to the subject of the action against the defendant therein. If such 
third person appears, he shall be allowed to make himself defendant in the 
action in lieu of the original defendant, who shall be discharged from all 
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liability to either of the other parties in respect to the subject of the action, 
upon his compliance with the order of the court for payment, deposit or 
delivery thereof. [C.73, § 2572; R., § 2767; C'51, §§ 1685-6.] 

SEC. 3488. By sheriff. The provisions of the last section shall be so 
far applicable to an action brought against a sheriff or other officer for the 
recovery of personal property taken by him under an attachment or execu
tion, or for the value of such property so taken and sold by him, that, upon 
exhibiting to the court the process under which he acted, with his affidavit 
that the property for the recovery of which, or its proceeds, the action was 
brought was taken under such process, he may have the attaching or execu
tion creditor made a joint defendant with him, and if judgment go against 
them, it shall provide that the property of such creditor shall be first 
exhausted in satisfaction thereof. [C. '73, § 2573; R., § 2768.] 

This section gives a merely cumulative remedy to the officer. He is entitled to an 
indemnifying bond: Raster v. Pease, 42-488. 

SEC. 3489. Substitution. In an action against a sheriff or other officer 
for the recovery of property taken under an attachment or execution, the 
court may, upon application of the defendant and of the party in whose 
favor the process issued, permit the latter to be joined with such officer as 
defendant. [C. '73, § 2574; R., § 2769.] 

This section is independent of other pro-
Visions as to interpleader and the applica
tion need not be made before defendant's an
swer is filed. The party substituted takes 
up the case in the condition it is in at the 
time of substitution: Bixby v. Blair, 56^16. 

In so far as it is attempted by these pro
visions with regard to interpleader to deprive 
a property owner of his right of action against 
a sheriff to recover property wrongfully 
seized by such officer under an execution 
against another person they are unconstitu
tional: Sunberg v. Babcoek, 61-601; Maish v. 
Littleton, 62-105. 

These provisions for the substitution of 
attachment plaintiff in an action against an 
officer for wrongful levy of the attachment 

SEC. 3490. Landlord's attachment. An action brought by a tenant, 
his assignee or under tenant, to recover the possession of specific personal 
property taken under landlord's attachment, may be against the party who 
sued out the attachment; and the property claimed in such action may, under 
the writ therefor, be taken from the officer who seized it, when he has no 
other claim to hold it than that derived from the writ. The indorsement of 
a levy on the property, made upon the process by the officer holding it shall 
be a sufficient taking of the property to sustain an action against the party 
who sued out the writ. [C. '73, § 2575; R., § 2770.] 

CHAPTER 4. 
OF PLACE OF BRINGING ACTION. 

SECTION 3491. In relation to real property. Actions for the recovery of 
real property, or of an estate therein, or for the determination of such right 
or interest, or for the partition of real property, must be brought in the 
county in which the subject of the action or some part thereof is situated. 
[0.73, § 2576; R., § 2795; C'51, § 1703.] 

Under the provisions of the Code of '51, rea. property was situated, held, that an ac-
that an action relating to real property tion of trespass quare clausum /regit was gov-
should be brought in the county where the erned thereby: Bunies v. Davis, 2-160. 

have reference to an action for the recovery 
of specific personal property: Sperry v. Eth-
ridge, 70-27. 

Where property was levied upon under an 
execution and a third party claimed to own 
said property and entered into a contract 
with the party in whose favor the judgment 
was rendered, to the effect that he would hold 
said property or its proceeds subject to the 
levy, in an action for the breach of the con
ditions of the contract, held, that the pro
ceeding was not such as is contemplated by 
this section, and that the party in whose 
favor process was issued was a proper party 
to the suit, though not substituted by the 
court: Allen v. Pratt, 79-113. 



§§ 3492-3495 
1 2 9 2 

PLACE OF BRINGING ACTION. Tit. XVIII, Ch. 4. 

An action under \ 4228 to establish dis- tion, although the adjoining tracts are in 
pu ted boundaries may be brought in the another county: Tooman v. Hidlebaugh, 83-
county in which one of the tracts in question 130. 
is located, and the court will have jurisdic-

S E C . 3 4 9 2 . F o r i n j u r i e s t h e r e t o . Actions for injuries to real property 
may be brought either in the county where the property is, or where the 
defendant resides. [C.73, § 2577.] 

S E C . 3 4 9 3 . To forec lose m o r t g a g e o r m e c h a n i c ' s l i en . An action for 
the foreclosure of a mortgage of real property, or for the sale thereof 
under an incumbrance or charge, or to enforce a mechanic's lien thereon, 
shall be brought in the county in which the proper ty to be affected, or some 
par t thereof, is situated. [20 G. A., ch. 126; C. '73, § 2578.] 

gages upon lands not situated in the county 
where the action was brought: Chadbourne 
v. Gilman, 29-181. 

Under the provisions of the Code of '51, 
held, that a bill in equity brought by the 
vendor to foreclose a title bond was a local 
action and properly brought in the county 
where the land is situated: Johns v. Orcult, 
9-350. 

Where distinct deeds of land in different, 
counties were given as security in connec
tion with an instrument of defeasance, in 
such way as to constitute a mortgage, held, 
that a suit to foreclose as to all the lands 
might be brought in the county in which a. 
portion thereof was situated: Lomaxv. Smyth, 
50-223. 

It seems that where no personal judgment 
can be rendered in an action of foreclosure, 
it is an action in rem, and the court acquires 
no jurisdiction in a proceeding brought in 
the wrong county: Orcutt v. Hanson, 71-514. 

An action against husband and wife for 
indebtedness incurred for family expenses, 
and in which it is sought to make such 
indebtedness a lien upon real property of 
the wife, may be brought in the county 
where such real property of the wife is situ
ated, although neither husband nor wife be a 
resident of that county: Hawke v. Urban, 
18-83. 

Under the corresponding section of Code 
of '73 as it stood before amendment, held, 
that an action to foreclose a mortgage and 
for general judgment against the mortgagor 
might be brought where the defendant re
sided: Cole v. Conner, 10-299; Mnnagan v. 
Manchester, 12-521. 

Also held, that where the note secured by 
a mortgage was made payable at a particu
lar place, action to foreclose the mortgage 
might be brought in the county in which the 
note was made payable, although the land 
mortgaged was situated in another county: 
Equitable L. Ins. Co. v. Qleason, 56-47. 

Also held, that although a mortgage 
might be foreclosed in any county in which 
the court could acquire jurisdiction to ren
der a personal judgment on the debt, yet if 
the proceeding was upon publication only, 
and defendant did not appear, the foreclos
ure could not be had in a county where no 
portion of the property was situated: Iowa 
Loan & Tnist Co. v. Bay, 63-459. 

An action being brought to recover upon 
three notes and to foreclose six mortgages 
upon six parcels of land in as many different 
counties, such mortgage being for a specific 
sum, a part of the note described therein, 
held, that each mortgage constituted a sepa
rate cause of action, and a motion should 
have been sustained to strike from the peti
tion the portions thereof relating to mort-

v S E C . 3494 . L o c a l ac t i ons . Actions for the following causes must be 
brought in the county where the cause, or some par t thereof, arose: 

1. For fines, penalties or forfeitures. Those for the recovery of a fine, 
penalty or forfeiture imposed by a statute; but when the offense for which 
the claim is made was committed on a water course or road which is t he 
boundary of two counties, the action may be brought in either of them; 

2. Against public officers. Those against a public officer or person specially 
appointed to execute his duties, for an act done by him in virtue or under 
color of his office, or against one who by his command or in his aid shall do 
anything touching the duties of such officer, or for neglect of official duty; 

3. On official bonds. Those on the official bond of a public officer. [C. 
'73, § 2579; R , § 2796.] 

An action of certiorari to review proceed
ings of the state board of health should be 
brought in the county in which the board 
acts: College of Physicians and Surgeons v. 
Guilbert, 69 N.W., 453. 

An action on a bail bond given upon 
change of venue from one county to another, 
conditioned for the appearance of defendant 

S E C . 3 4 9 5 . B y a t t a c h m e n t . An action against a nonresident of the 
state, when aided by an attachment, may be brought in any county of the state 

in the county to which the change is taken, 
should be brought in that county and not in 
the county where the indictment was found. 
The forfeiture belongs to the county to which 
the change was taken: Decatur County v. 
Maxwell, 26-398. 

As to place of bringing action on bail 
bond, see | 5518. 
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wherein any part of the property sought to be attached may be found, or 
wherein any part was situated when the action was commenced, or where 
the defendant is personally served in this state; and, except as hereinafter 
provided, an action against a resident of this state must be brought in the 
county of his residence, or that in which the contract was to be performed, 
except that, if an action be duly brought against such defendant in any other 
county by virtue of any of the provisions of this chapter, then such action 
may, if legal cause for an attachment exist, be aided by attachment. Should 
such action be brought against a resident of this state in any other county 
than that of his residence, he may have the place of trial changed to the 
district court of the county wherein he resides, in the same manner and 
upon the same terms as provided in section thirty-five hundred and four of 
this chapter, and the property attached shall not be released because said 
action was brought in the wrong county, but shall be held and subject in 
the same manner as if said action had been brought in the county of 
defendant's residence. [26 G. A., ch. 89; C.73, § 2580; E., § 2797; C. 
'51, § 1703.] 

In an action by attachment the seizure of 
property in the county where suit is brought 
will be sufficient to give the court jurisdic
tion, but jurisdiction cannot be conferred by 
attaching that which is not subject to at
tachment and which could not be made 
liable under the judgment to plaintiff's de
mands; Courliiey v. Can; 6-238. 

As to whether the proceedings in an 
action by attachment against a nonresident 
defendant served by publication, brought in 
a county where no property is found, but 
in which proceedings property in another 
county is levied on, are valid and may be re
moved to the proper county under \ 3504 
(discussing the question with reference to 
the provisions of Code of '51), see Laird v. 
Dickenson, 40-665. 

It is the service of the attachment which 
gives jurisdiction where there is no personal 
service, and an action by attachment against 
a nonresident not served cannot be prose
cuted in the county in which the contract on 
which action is based is made payable unless 
property of defendant can be attached in that 
county: Hedrick v. Brandon, 9-319. 

A court does not acquire jurisdiction by 
attachment in an action against a resident 
of the state not served with notice: Lang-
worthy v. Boot, 10-260. 

The provisions of this section restrict at
tachments against residents. An attach
ment issued in a case brought in a county 
other than thus specified is invalid and 
should be dismissed on motion, even if the 
case itself is transferred, upon the applica
tion of the defendant, to the county of his 
residence: Wasson v. Millsap, 70-348. 

The word "contract" in the phrase " tha t 
(county) in which the contract is to be per
formed" refers to such written contract as 
is contemplated in the following section and 
not to verbal contracts: Hatch v. Johnson, 
44-535. 

An action against a nonresident corpora
tion may be maintained when aided by at

tachment of property found within the state, 
and the judgment of a federal court in a 
former suit founded on the same cause, dis
missing the action for want of jurisdiction 
of the person, will not bar a subsequent 
action when aided by attachment: Weyand 
v.Atchison, T. & S. F. B. Co., 75-573. 

An action against nonresidents aided by 
attachment may be brought wherever any 
part of the property attached, such as a fund 
in the hands of a garnishee, may be found: 
Lesure Lumber Co. v. Mutual F. Ins. Co., 70 
N.W.,761. 

Though the action be brought in the 
wrong county, an attachment therein will 
not be void but voidable only on application 
of defendant to have the case removed to 
the proper county, and another attaching 
creditor cannot take advantage of the ob
jection: Payne v. Dicus, 88-423. 

The residence contemplated in this sec
tion is actual residence. It is not practi
cable as a matter of law to say how long an 
absence from the state in a way that a per
sonal action could not be commenced will 
constitute a person a nonresident: Stevens v. 
Ellsworth, 63 N.W., 683. 

While a residence once established is 
presumed to continue until proof of a change 
of residence is made, yet there may be evi
dence of abandonment such as to overcome 
such presumption without showing the ac
quisition of another residence: Ludlow v. 
Szold, 90-175. 

And where defendant was shown to have 
left the county of his former residence, in 
which suit was brought, before the begin
ning of such suit and to have been tempor
arily in another county, though only for a 
few days, with the apparent intention not to 
return to the county of his former residence, 
held, that the action was improperly brought 
and that an attachment sued out in such ac
tion was not a valid one: Ibid. 

Section applied: Qennan Bank v. American 
F. Ins. Co., 83-491. 

SEC. 3496. Place of contract. When, by its terms, a written contract 
is to be performed in any particular place, action for a breach thereof may, 
except as otherwise provided, be brought in the county wherein such place 
is situated. [C'73, § 2581; E., § 2798; C'51, § 1704.] 

r 
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This section is permissive, and not manda
tory, and plaintiff may still sue in the county 
where defendant resides: Troy, etc., Mill Co. 
v. Bowen, 7-465. 

This section only applies to cases where 
personal service is had upon defendant within 
the state. If the proceedings are by attach
ment against a nonresident defendant suit 
can only be brought where the property is 
attached: Hedrick v. Brandon, 9-319. 

Where the terms of a written contract of 
sale of a wagon provided that it should be 
paid for on delivery, one-half in cash and a 
note for the other half, "said amount to be 
settled by note at Algona, Iowa, on receipt 
of goods," held, that the contract was to be 
performed at Algona within the terms of this 
section, and that an action for nonpayment 
could be brought in that county: Bradley v. 
Palen, 78-126. 

The place of payment specified in a note 
is not the place of payment for the indorser: 
Davis v. Miller, 88-114. 

Action on a written contract which is, by 
its terms, to be performed in a particular 
place cannot be brought in that place against 
parties who have orally undertaken to carry 
out the stipulations in such contract and are 
not residents of that county: McDaniels v. 
Wheeler, 64-678; Wright, etc., Mfg. Co. v. Klei-
gel, 70-578. 

"Where defendant bought of plaintiff fruit 
trees, agreeing to pay therefor a certain sum 
on their delivery at a certain place, held, that 
the contract to pay was not, by its terms, to 
be performed in any particular place, and suit 
for the price should be brought where the 
defendant resided. The agreement to perform 
in a particular place must be in terms, and 
not by implication merely: Hunt v. Bralt, 23-
171. 

To entitle plaintiff to prosecute an action 

quired to be there made by the terms of the 
contract: FoHDodge Coal Co. v. Willis, 71-152. 

Where personal property is to be deliv
ered by the vendor and received by the ven
dee at a particular place, an action for the 
breach of such contract may be brought in 
the county where, by its terms, the property 
was to be delivered: Oliver v. Bass, 30-90; 
Haugen v McCarthey, 34-415. 

Where a certificate of deposit was issued 
payable at a certain date on return of the 
certificate, held, that by its terms it was " to 
be performed " at the place where issued, so 
that an action on it might be brought in that 
county: Sanboum v. Smith, 44-152. 

Where a bond was given conditioned for 
the payment of a penalty if the principal 
failed to erect a school-house at a place 
named, according to a certain written con
tract, etc., held, that it was not " to be per
formed in a particular place," and an action 
thereon should be brought in the county 
where defendant resided: Independent School 
Dist. v. Beichard, 39-168. 

Where plaintiff agreed to lay a railroad 
track for defendant in Lucas county, and de
fendant agreed to deliver iron and material 
for laying the track at the end thereof, and 
pay plaintiff any damage sustained by reason 
of delay in finishing the grade, held, that as 
to damages for delay, etc., the action could 
not be brought in Lucas county, as the place 
of performance of the contract, but semble 
that as to damages for not delivering iron, 
etc., at end of track, action might be 
brought in that county as the place where 
the contract was to be performed: Manley v. 
Wolfe, 24-141. 

An action upon service by publication to 
foreclose a mortgage cannot be brought in 
the county in which the note is made paya
ble, if no portion of the property is situated 
in that county: Iowa Loan <& Trust Co. v. Day, 
63-459. 

in the county where the contract is to be per
formed the performance must have been re-

SEC. 3497. Against common carriers. An action may be brought 
against any railway corporation, the owner of stages, or other line of 
coaches or cars, express, canal, telegraph and telephone companies, and the 
lessees, companies or persons operating the same, in any county through 
which such road or line passes or is operated. [C. 73, § 2582.] 

A railway company has a residence in state by means of service of notice on an 
any county through which its road passes and 
in which it transacts business: Baldwin v. 
Mississippi & M. B. Co., 5-518; Bichardson v. 
Burlington & M. B. B. Co., 8-260. 

A railroad, operating a line of road in the 
county at the time suit is commenced against 
it there, is subject to jurisdiction of the 
courts of that county: Knott v. Dubuque & S. 
C. B. Co., 84-462. 

A railway company doing business in the 
state so that action might be commenced 
against it as here provided cannot claim ad
vantages of the provisions of the statute of 
limitations as to nonresidents: See notes to 
I 3451. 

An action against a foreign railway cor
poration not operating a line of railway nor 
having any office in the state cannot be 
brought in the state on a cause of action aris
ing out of business not transacted within the 

agent found within the state: Elgin Canning 
Co. v. Atchison, T. & S. F. B. Co., 24 Fed., 866. 

Bringing cars within the state with a 
patent air brake for purposes of exhibition 
does not authorize service upon the foreign 
corporation owning such cars: Carpenter v. 
Westinghouse Air Brake Co., 32 Fed., 434. 

Corporations operating railways within 
the state are subject to the jurisdiction of 
our courts the same as any person resident 
within the state: Mooney v. Union Pacific B. 
Co., 60-346. 

The provision as to telegraph companies 
was held applicable to telephone companies, 
before they were expressly mentioned, and 
authorized the bringing of action against such 
a company before a justice of the peace in 
any county through which the line of the 
company passed or was operated: Franklin v. 
Northwestern Telephone Co., 69-97. 

SEC. 3498. Against construction companies. An action may be 
brought against any corporation, company or person engaged in the con-
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struction of a railway, canal, telegraph or telephone line, on any contract 
relating thereto or to any part thereof, or for damages in any manner grow
ing out of the work thereon, in any county where such contract was made, 
or performed in whole or in part, or where the work was done out of which 
the damage claimed arose. [C73, § 2583.] 

Under this section, held, that where an ac
tion was brought by a subcontractor entitled 
to a mechanic's lien against the contractor 
for the construction of the railway on an 
agreement to pay the amount of such lien, 
such action was properly brought in the 
county through which the road was being 
constructed, and could not be removed, on 
the application of defendant, to the county 
of his residence: Vaughn v. Smith, 58-553. 

The facts showing that the contract has 

been performed or the work done in the 
county in which suit is brought may be es
tablished by affidavit on the hearing of the 
motion, if defendant seeks to change the 
place of trial to the county of his l'esidenee: 
Jordan ». Kavtmatigh, 63-152. 

On motion for a change of venue the ques
tion as to plaintiff's r ight of recovery against 
a portion of defendants cannot be raised, as 
such a question must be determined upon 
demurrer: Ibid. 

SEC. 3499. Against insurance companies. Insurance companies may 
be sued in any county in which their principal place of business is kept, or 
in which the contract of insurance was made, or in which the loss insured 
against occurred, or, in case of insurance against death or disability, in the 
county of the domicile of the insured at the time the loss occurred, or in the 
county of plaintiff's residence. [21 G. A., ch. 65, § 13; C. 73, § 2584.] 

Under this section an action may be 
brought before a justice of the peace against 
an insurance company in another county 
than that of its residence, notwithstanding 
the provisions of \ 4476, with reference to 
the place of bringing action in justices' 
courts: Hunt v. Farmers' Ins. Co., 67-742. 

Suit may be brought in the county whore 
the loss occurs: State Ins. Co. v. Granger, 62-
272. y 

A provision in a certificate of mutual ben
efit insurance by which it is stipulated that 
action shall not be brought thereon except 
in a certain county named is not valid: Matt 
i: Iowa Mut. Aid Association, 81-135. 

An action may be brought against an in-

SEC. 3500. Office or agency. When a corporation, company or indi
vidual has an office or agency in any county for the transaction of business, 
any actions growing out of or connected with the business of that office or 
agency may be brought in the county where such office or agency is located. 
[C.73, § 2585; R., § 2801; C'51, § 1705.] 

These provisions ai'e permissive and not An action by the agent against the prin-
mandatory, and the suit, if against a non- cipal for services as agent is connected with 

surance company in any county in which 
the loss occurred although it has no agent 
on whom service can be made, provided 
jurisdiction in rem is acquired by publica
tion: Lesura Lumber Co. v. Mutual F. Ins. Co., 
70N.W..761. 

An action against an insurance company 
may be brought in the county in which the 
loss occurred, even though the principal 
place of business of a company is in an
other county of the state: Prader v. National 
Masonic Ace. Ass'n, 63 N. W., 601. 

Mutual benefit associations are to be 
deemed insurance companies within the pro
visions of this section: Ibid. 

resident, may be brought in the usual man 
ner of commencing actions against nonresi 
dents: Bean v. White, 5-266. 

This section merely fixes the county in 
which suit shall be brought; it does not de
fine the manner in which jurisdiction over 
the person is to be acquired: Centennial Mut. 
L. Ass'n v. Walker, 50-75. 

One who accepts the benefits of a sale by 
a person claiming to act as his agent, or who 
accepts the benefits of a proposition made 
through and forwarded by him, thereby 
ratifies the transaction, so that an action 
arising therefrom may be brought in the 
county of such agency: Milligan v. Davis, 
49-126. 

A certain method of doing business be
tween a (inn and defendant, held such as to 
constitute the firm agents for defendant, and 
authorize an action against defendant grow
ing out of the business of such agency to be 
brought in the county where the agency was 
located: Ibid. 

the business of the agency in such sense that 
suit against the principal may be brought in 
the county of suchagency: Ockerson v. Burn-
ham, 63-570. / f y ^Yir> 

The section does not limit t h e r ight to 
commence a suit in the county where the 
agency is located to the time during which 
the agency exists: Ibid. 

This provision is also applicable to suits 
against a partnership brought in a justice's 
court, and the partnership may be consid
ered a resident of the county in which the 
business is transacted, although none of its 
members are residents of such county: Fitz
gerald v. Orimmell, 64-261. "•*> 0 \ I 7 

A partnership may be consideredas hav
ing a residence in the county in which it 
does business, though neither partner re
sides in such county: liuthven v^JBeçkwith, 

84-715. -V 6 V / # 9T 3 
The office or agencyref erred twis one es

tablished for the purpose of carrying on the 
business for which the corporation is organ-

i 
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izod. A foreign corporation does not sub
ject itself to suit here by sending here an 
agent to advertise, make contracts, etc.: 
Carpenter v. Westinghouse Air Brake Co., 32 
Fed., 434. 

"Where it appeared that the business out 
of which the suit arose did not pertain to 
the agency, held, that the provisions of this 
section were not applicable in determining 
the place of bringing suit: Ming v. Blair, 69 
N. W., 261. 

This section has no reference to an agency 
which is not located and applies to the place 
of business of the agent rather than to the 
relation between the principal and the agent; 
and where it appeared that if there was an 
ag-ency it had no relation to any particular 
locality, held, that place of action could not 
be determined by the provisions of this sec
tion: Wickens v. Goldstone, 66 N. W., 896. 

The state may prescribe asa condition on 
which a foreign insurance company may do 
business within the state that service upon 
an agent of the company shall give the 
courts of the state jurisdiction in an action 

SEC. 3501. Place of residence. 
provided, must be brought in a county in which some of the defendants 
actually reside, but if neither of them have a residence in the state, they 
may be sued in any county in which either of them may be found. In all 
actions upon negotiable paper, except when made payable at a particular 
place, in which any maker thereof, being a resident of the state, is defend
ant, the place of trial shall be limited to a county wherein some one of such 
makers resides. [C. 73, § 2586; E., § 2800; C. '51, § 1701.] 

A personal action may be brought in the the suit to be maintained in a county other 

against such company: Fred Miller Brewing 
Co. v. Council Bluffs Ins. Co., 63 N. W., 565. 

Where an insurance agent in Wisconsin 
was directed by the owner of property to se
cure insurance thereon, and negotiated 
for such insurance through another agent 
outside of the state who placed the insurance 
in defendant company which was not regu
larly doing business in that state without 
any direction on the part of the first agent 
as to the company in which the insurance 
should be secured, held, that the agent in 
Wisconsin to whom the application was 
made became the agent of the defendant 
company in the procuring of such insurance, 
and that under the laws of Wisconsin, serv
ice on such agent would give the court of 
that state jurisdiction of an action against 
the company: Ibid. 

The issuing of policies of insurance out
side of the state on property within it is the 
doing of business within the state such as to 
subject the company to statutory regulation: 
Ibid. 

Personal actions, except as otherwise 

county where one of the defendants resides, 
and the fact as to whether the petition is 
sufficient to entitle the plaintiff to recover 
against such defendant cannot bo determined 
on a motion for change of venue to the county 
where other defendants reside: Armstrong v. 
Bmiand, 35-537. 

Previous to the enactment of the clause 
in relation to negotiable paper, it was held 
that when a joint action was brought against 
the maker and indorsers of a note it might 
properly be brought in the county where an 
mdorser resided: Stout v. Nbteman, 30-414. 

The indorser on a note does not become 
bound to pay the same at the place of pay
ment named in the note, and therefore if the 
action is against the indorser alone, the 
maker being a nonresident of the state, tho 
action must be brought in the county of in
dorsees residence and not where the note is 
bv its terms made payable: Davis v. Miller, 
88-114. 

And that the fact that guarantors or in
dorsers became parties to the note subsequent 
to the maker, if in good faith, would not 
change the rule: Troy, etc, MillCo. v. Bowen, 
7-465. 

Bntheld, that a suit brought in the county 
of the residence of a party who was made 
defendant merely for the purpose of compell
ing the other defendants to attend at great 
expense in a county where suit could not 
have been brought against them alone, might 
be removed to tho county of residence of the 
proper defendants: Ibid. 

It is not proper to join as defendants 
stockholdets of a corporation to ys to enable 

than that of the residence of some of them. 
The policy of the law is that, aside from ex
cepted cases, a person shall not be required 
to appear to defend against any demand in 
any court other than that held in the county 
of his residence: Kell v. Lxmd, 68 N. W, 59.1 

The fact that an attachment is sought 
against property in another county than 
that of defendant's residence will not change 
the rule as to the place of bringing suit: 
Gates v. Wagner, 46-355. 

The fact that the defendant is a resident 
of another state will not defeat the jurisdic
tion of our courts: Swan v. Smith, 26-87. 

In a personal action tho court acquirei 
jurisdiction by getting jurisdiction of the 
person of defendant, no matter where the 
contract was made nor where it is to be per
formed: Johnson v. Tostevin, 60-46. 

A person who, having relinquished his 
residence in one county, is in the act of re
moving to another with, intent of residing 
within the latter, has not " a residence with
in this state," and may be sued in any county 
where found. The meaning of residence ais 
here used is more precise and limited than 
that of domicile: Cohen v. Daniels, 25-88. 

In determining whether defendant is a 
resident of the state his statements and those 
of his family are not conclusive as to the in
tention with which he has left the state, not
as to the facts with reference thereto: (Sie
mens v. Ellsworth, 63 N. W., 683. 

An action for a libel being a personal ac
tion must be brought within a county where 
some of the defendants reside: Hall v. Royce, 
54-136. 
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Where the action seeks a remedy against 
an attorney for negligence it is a personal ac
tion, and if not brought in the county of his 
residence should be changed to such county 
upon proper application, although the relief 
asked is in connection with an application 
for an injunction to prevent him from enforc
ing judgments recovered in an action in 
which he appeared as attorney, and which 
have been assigned to him. In such case an 
action cannot be brought in the county in 
which the judgments were recovered other 
than that of defendant's residence: Baker v. 
Byan, 67-708. 

Where an action is brought against a non
resident, and he is served in the state, but in 
a different county from that in which the ac
tion is brought, the only remedy is a motion 
for change of place of trial to the county of 
service. If such motion is not made the judg
ment will not be void for want of jurisdic
tion: Marquardtv. Thompson, 78-158. 

Where action is brought by attachment 
against a nonresident partnership, the fact 
that one of the partners resides in another 
county of the state will not entitle him to 

have the action changed to such county: 
Sketchley v. Smith, 78-542. 

Where, in a suit which contemplated re
lief against different parties, judgment was 
rendered against one party and by amend
ment another party was brought in, field, 
that the party thus brought in was not en
titled to have the action removed to the 
county of his residence, although the other 
parties against whom relief was asked were 
not yet served with notice: Anderson v. Ori
ent Fire Ins. Co., 88-579. 

The place of bringing action being a 

Eroper one at the time the action was 
rought, the jurisdiction of the court will 

not be affected or taken away by the inter
vention of a party who may be ultimately 
liable for any judgment recovered against 
the original defendant: German Savings Bank 
v. Citizens' Nat. Bank, 70 N. W., 769. 

The term personal action used in this sec
tion is to exclude actions in rem, and a suit 
brought to enjoin the opening of a highway 
is properly subject to the provisions of this 
section as a personal action: Everett v. Board 
of Supervisors, 93-721. 

SEC. 3502. Residents of different counties. Where an action pro
vided for in the preceding section is against several defendants, some of 
whom are residents and others nonresidents of the county, and the action 
is dismissed as to the residents, or judgment is rendered in their favor, or 
there is a failure to obtain judgment against such residents, such nonresi
dents may, upon motion, have said cause dismissed, with reasonable com
pensation for trouble and expense in attending at the wrong county, unless 
they, having appeared to the action, fail to object before judgment is ren
dered against them. [C73, § 2587.] 

This section has no application to an ac
tion of replevin brought in the county in 
which the property is situated: Porter v. 
Dalhoff, 59-459. 

Where one of defendants is a resident of 
the county where the suit is brought, and the 
cause remains undetermined as to him, it 
cannot be dismissed on motion on the ground 

that defendant as to whom the issue is raised 
is a resident of another county: 3tcAlister v. 
Sajiey, 65-719. 

This section is not penal in its nature but 
compensatory only, and is intended to give 
only an actual return for the trouble and ex
pense involved in being sued in the wrong 
county: JEverettv. Board of Supervisors, 93-721. 

SEC. 3503. Change of residence. If, after the commencement of an 
action in the county of the defendant's residence, he removes therefrom, the 
service of notice upon him in another county shall have the same effect as 
if it had been made in the county from which he removed. [C. '73, § 2588.] 

SEC. 3604. Change -when brought in wrong county. If an action 
is brought in a wrong county, it may there be prosecuted to a termination, 
unless the defendant, before answer, demands a change of place of trial to 
the proper county, in which case the court shall order the same at the cost 
of the plaintiff, and may award the defendant a reasonable compensation for 
his trouble and expense in attending at the wrong county; and if the sum so 
awarded and costs are not paid to the clerk by a time to be fixed by the 
court, or if the papers in such case are not filed by the plaintiff in the court 
to which the change is ordered ten days before the first day of the next term 
thereof, or, if ten days do not intervene between the making of said order 
and the first day of the next term of said court, ten days preceding the first 
day of the next succeeding term thereof, in either event the action shall be 
dismissed. [C.73, § 2589; R , § 2802; C'51, § 1702.] 

Motion to change only remedy: Where risdiction of the court, but by motion to 
suit is.brought in the wrong county, defend- change the place of trial to the proper county. 
ant's remedy is not by demurrer to the ju- If such change is not asked, suit may be 

82 
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prosecuted to judgment in the county where 
it is brought: Lyon v. CUmd, 7-1; Cok ». Con
ner, 10-299; Leach v. Kohn, 36-144. 

If an action of replevin is brought in the 
the wrong county the only remedy is by mo
tion to change the venue to the proper 
county: Goldsmith v. Willson, 67-662. 

Failure to move to transfer to the proper 
county will waive the objection that an ac
tion against a nonresident is brought in an
other county of the state than that in which 
he was served with notice: Marquardtv. 
Thompson, 78-158. 

The question as to the place to try the 
action having been determined on a motion 
for change of venue, lwld, that it was not 
proper by averments in the answer to raise 
an issue on that question for the purpose of 
having an attorney's fee taxed against the 
plaintiff for bringing action in the wrong 
county: Kelly v. Cosgrove, 83-229. 

The objection that parties are improperly 
joined cannot be raised on a motion by one 
of them for change of place of trial: Troy, 
etc., Mill Co. v. Bowen, 7-465; Lyons v. Frazier, 
8-349. 

Where the proceeding is in rem only, the 
court acquires no jurisdiction in an action 
brought in the wrong county, and the provi
sion that it may proceed with the case, un
less motion to transfer it to the proper county 
is made, is not applicable: Orcutl v. Hanson, 
71-514. 

Even though the action be brought in the 
wrong county an attachment had thereon 
will not be void, but voidable only on appli
cation of defendant to have the case removed 
to the proper county: Payne v. Dims, 88-423. 

Where the defendant files a cross petition 
and serves notice thereof on a co-defendant, 
even though the latter has not been served 
with notice in the original action, such co-
defendant is not entitled to a removal of the 
cause to the county of his residence: Mahas
ka County State Bank v. Crist, 87-415. 

Nominal party: A defendant who is 
merely a nominal party to the cause cannot 
compel a change in the place of trial without 
the concurrence of the real parties in in
terest: Omaha á St. L. B. Co. v. O'Neil, 81-463. 

Time for application: Where a default 
had been set aside and defendant granted a 
certain time in which to answer, held, that 
such application, made after the expiration 
of the time given to answer, was too late: 
First Nat. Bank v. Krance, 50-235. 

Showing for the change: On the hearing 
of an application of a defendant for the 
transfer of an action to another county upon 
a showing that it is his place of residence, 
the plaintiff should be allowed to make a 
counter-showing on that question: Turner v. 
Maddox, 6-489. 

Plaintiff is not required to state in his 
petition facts showing that he is entitled to 
sue in the county where suit is brought but 
may make such showing by counter affi
davits in resistance to a motion for change: 
Jordan v. Kavanagh, 63-152. 

Where an applcation for a change has 
been made and conditionally granted, with 
opportunity for the opposing party to make 
objection or showing against such order, it 

is not too late for the filing of an amend
ment dismissing one of the causes of action 
so so as to defeat the ground for the change 
of venue: Allen v. B°awéll, 35-218. 

If, when the motion for change of venue 
is to be determined, the state of the plead
ings is such as to show that the action is 
against joint defendants, one of whom is a 
resident of the county, the motion should be 
overruled although at the time it was filed 
the defendant who asks the change was the 
only defendant and it appears that he was a 
resident of another county. The plaintiff 
may by amendment bring in another de
fendant after the filing of the motion and 
thus defeat the change: Tibbetts v. Wadden, 
62N.W.,093. 

Waiver of objection: A party moving for 
a change of place of trial to the proper 
county, and appealing from the action of the 
court in overruling such application, takes 
the chances as to such appeal, and, if the 
ruling of the court below on the motion is 
sustained, cannot, after judgment has been 
rendered against him, be allowed an oppor
tunity to defend in the action: Breckenridge 
v. Brown, 9-396. 

Where a transfer is ordered, but the pa
pers are filed in the court to which the case 
is transferred after the time required by 
statute, the other party will not be held tb 
have waived the right to have the action dis
continued by appearing in the court where 
the papers are filed and moving for such dis
continuance: Hall v. Boycc, 56-359. 

Where a motion for change of place of 
trial was made, but did not appear to have 
been ruled on, and no exception to the action 
of the court was shown, held, that the motion 
would be deemed waived: Knott v. Dubuque 
& S. C. B. Co., 84-462. 

These provisions as to changing the place 
of trial to the proper county have no appli
cation to actions before a justice of the peace: 
Post v. BrovmeU, 36-497; Meunch v. Breiten-
oach, 41-527. 

If defendant instead of asking the removal 
of the case to the proper county takes it to 
the federal court he will not be entitled in 
the federal court to have it removed to the 
division in which is located the county to 
which the removal might have been had. 
By electing to remove the case to the federal 
court defendant deprived himself of any right 
to removal under the state statute: O'Don-
nell v. Atcliison, T. & S. F. M. Co., 49 Fed., 
689. 

Costs: Defendant is to be compensated for 
his actual and necessary trouble and expenses 
in attending in the wrong county, even where 
the change to the proper county is defeated 
by plaintiff's dismissing the suit: Allen v. 
Van, 1-568. 

Action of the court in its ruling in sus
taining a motion to dismiss the case because 
the costs were not paid within the prescribed 
time, held not to be open to review in the ab
sence of a showing in the record on appeal 
that the supreme court had before it all the 
evidence and the facts upon which the court 
acted: Smith v. Yager, 85-106. 

Dismissal: Where one of several .count* 
in a petition is upon a cause of action prop-
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erly suable in the county where the action is As failure to file the papers in the proper 
commenced, and the causes of action set up court would work a discontinuance, the dis-
in the other counts are improperly brought missal of the action upon the election of the 
there, defendant should move to strike the party to stand upon exceptions and not to file 
latter counts from the petition if he desires the papers in the proper court will be, even if 
any relief, and cannot have the cause changed irregular, error without prejudice: Edgerly 
to another county: Davis v. Kimball, 74-84. v. Stewart, 86-87. 

After one of two defendants who is enti- In superior court: The provisions of this 
tied to a change of place of trial to another section are, under g 261, applicable to actions 
county appears and moves for such change brought in the superior court, and in such 
and for an allowance of expenses, his right case a change may be granted by the supe-
to have such allowance made cannot be de- rior court to the district court of the proper 
feated by dismissal of the action: Farmers', county: Day v. Greenwood, 64 N. W., 789. 
etc., Sanlc v. Cohen, 71-473. 

CHAPTER 5. 

OF CHANGE OF PLACE OF TRIAL. 

S E C T I O N 3506 . Grounds for. A change of the place of t r ial in any-
civil action may be had in any of the following cases: 

1. County a party. Where the county in which the action is pending is 
a par ty thereto, if the motion is made by the par ty adversely interested, and. 
the issue be triable by jury; 

2. Judge a party or interested. Where the judge is a party, or is directly 
interested in the action, or is connected by blood or affinity with any person 
so interested nearer than the fourth degree; 

3. Prejudice or local influence. Where either par ty files an affidavit, veri
fied by himself and three disinterested persons not related to the par ty 
making the motion nearer than the fourth degree, nor standing in the rela
tion of servant, agent or employe of such party, s ta t ing tha t the inhabitants 
of the county or the judge is so prejudiced against him, or tha t the adverse 
party or his at torney has such an undue influence over the inhabitants of 
the county, that he cannot obtain a fair tr ial ; and when either par ty files 
such an affidavit the other par ty shall have a reasonable time in which to 
prepare and file counter affidavits, and the court or judge, in i ts discretion, 
may cause the affiants upon either side to be brought into court for exami
nation upon the matters contained in their affidavits, and, when fully advised, 
shall allow or refuse the change according to the very r igh t and merits of 
the matter; 

4. Agreement. By the written agreement of the parties; 
5. Jury not obtainable. If the issue is one triable by a jury, and it is 

made apparent to the court or judge tha t a jury cannot be obtained in the 
county where the action is pending, then, upon the application of either 
party, a change of place of trial shall be granted to the nearest county in 
which a jury can be obtained. 

Not more than two such changes to either par ty shall be allowed for any 
of the causes enumerated in this section; nor shal l a change be allowed in 
case of appeal from a justice of the peace; nor, when the issues can only be 
tried to the court, for any objection to the inhabitants of the county, or for 
the objection tha t the adverse par ty or his at torney has such an undue 
influence over the inhabitants thereof tha t he can not obtain a fair trial. 
After a change of place of trial has been taken and a tr ial had, and the jury 
discharged or a new tr ial granted, a subsequent change may be taken for 
any of the causes mentioned in this section. [20 G. A., ch. 94; 17 G. A., ch. 
118; C.73, § 2590; R., § 2803; C. '51, § 1706.] 

County a party: The fact that the pen- county a party to such action so as to be a 
alty to be recovered in an action in the ground for changing the venue of the action: 
name of the state on a bail bond goes into State v. Merrihew, 47-112; State i: Stewart, 74-
the county school fund does not make the 33(>. 
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The provision that a change of place of 
trial shall not be granted after a continu
ance applies as well to a case where the 
county in which action is brought is a party 
as to any other case: Ferguson v. Davis County. 
51-220. 

Prejudice of the judge: The fact that the 
judge before whom the case is tried has pre
viously been counsel for one of the parties 
will not render judgment by him void. Ob
jection should be made by motion for a 
change of place of trial: Jexcett v. Miller, 12-85. 

Motion for change of venue on account of 
prejudice of the judge, if properly made in 
vacation, should be granted, even though 
the judge to whom objection is made is to 
go out of office before the next term of court. 
The change is not merely for purposes of 
trial; but where the objection is to the court, 
the statute contemplates that it may be had 
before the issues are made up and the case 
ready for trial: Allerton v. Fldridge, 56-709. 

There is no distinction between a change 
on the ground of prejudice of the judge and 
on the ground of prejudice of the inhabit
ants of the county. It is not proper to desig
nate one as a change of forum and the other 
as a change of place of trial: Weare v. Wil
liams, 69-252. 

Even though no counter-affidavits are 
filed, and the persons making the affidavits 
for the change are not brought into court for 
examination, the court may exercise its dis
cretion in granting such change. In such 
case the court should act upon the facts as 
they appear, considering its own knowledge 
in the premises; and where the ground for 
change was previous misconduct of the judge 
in the case, held, that a refusal to grant the 
change might properly be considered as a ' 
denial of such misconduct, and the action of 
the judge in refusing to grant the change 
would not be reversed: Garrett v. Bicklin, 78-
115. 

It being claimed that reversal of previous 
action of the court presided over by the same 
judge in the same case was an indication of 
prejudice or ill will, held, that such reversal 
was not an indication of bias in the former 
action: Ibid. 

Undue influence of opposite attorney: 
An affidavit of undue influence of the attor
neys for the opposite party will not be suffi
cient to support an application for change of 
venue on that ground after some of the attor
neys have withdrawn from the case: Ander
son v. Leverich, 70-741. 

Where three disinterested citizens of the 
county make affidavit that they have read 
the affidavit of the applicant for a change, 
stating the prejudice of people of the county 
and the undue influence of the attorney of 
the opposite party, and that such statements 
are true, the application is sufficient under 
the statute. It is not necessary that the 
applicant and the three citizens sign and 
swear to the same affidavit: Deere v. Bagley, 
80-197. 

In order that the influence of the attorney 
of the opposite party over the inhabitants of 
the county shall be such as to entitle a party 
to a change, it is not necessary that such in
fluence shall have been acquired by im

proper methods, the material inquiry being 
whether the attorney has in fact such undue 
influence. The fact that the opposite attor
ney as a candidate for political office had at 
the preceding election received an unprec
edented vote in the county, held, to be suf
ficient grounds for a change: llnd. 

By stipulation of parties: The statutory 
provision for change of place of trial on writ
ten agreement of the parties and their attor
neys should be construed to authorize such 
change when the written agreement there
for is signed by the parties or their attor
neys: Oltrogge v. Schuttc, 51-279. 

On motion of court: A court has no au
thority to change the venue of an action on 
its own motion to another court. Therefore, 
held, that a change ordered in a case in which 
no application was made was erroneous, al
though in another case between the same 
parties an application had been made, sup
ported by affidavit, on the ground of preju
dice of the judge: Bennett v. Carey, 57-221. 

Affidavits: An affidavit by counsel, not 
containing any showing or reason why it is 
not made by the party, nor showing the 
counsel's means of knowledge, is not suffi
cient: Dean v. White, 5-266. 

Where the affidavit showed that the 
agent making it was the only person, officer 
or agent of the corporation conversant with 
the facts, and that the matters stated therein 
were connected with the special business, 
held, that it was sufficiently apparent that he 
was the proper person to make the affidavit: 
Jones v. Chicago & N. W. B. Co., 36-68. 

Where a change of venue is desired by a 
corporation, the requisite affidavit must be 
made by its officers or agents; and held, that 
an affidavit commencing "I, A. B., vice-pres
ident of the defendant above named, being 
duly sworn," etc., and not otherwise show
ing that the affiant was vice-president, was 
not sufficient for the reason that the connec
tion of the affiant with the corporation was 
thus shown merely by an unverified state
ment: McGovern v. Keokuk Lumber Co.. 61-
265. 

An affidavit of witnesses that they "ver
ily believe " that prejudice on the part of the 
judge exists is sufficient: Jones v. Chicago cfc 
N.W. B. Co., 36-68. 

The fact showing such prejudice need 
not be stated: Turner v. Hitchcock, 20-310. 

Where an application for change is made 
on account of prejudice of the inhabitants of 
the county, it should be overruled if not 
supported by such affidavits as required by 
statute: Ferguson v. Davis County, 51-220. 

If the motion is made by more than one 
party it must distinctly appear from the affi
davit that neither one of the three disinter
ested persons subscribing thereto is related 
nearer than the fourth degree to either of the 
parties making the motion: Fairburnv. Gold
smith, 58-339. 

Where the affiants in their affidavit col
lectively declare that they are not related 
within the specified degree to the one party 
making the motion, that is sufficient: Good-
wm v. Litchfield, 63-275. 

Where the affidavit for a change on the 
ground of undue influence of the adverse 
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party or his attorney stated that "defendants 
and their attorney " had such undue influ
ence, held, that it was sufficient to authorize 
a change: Bixby v. Carskaddon, 63-164. 

An application for change of venue on the 
ground of alleged prejudice of the inhabitants 
of the county must be sworn to by the party 
asking the change if he is a natural person: 
Hedge v. Gibson, 58-656. 

Where the application is not supported by 
affidavits of " three disinterested persons " as 
required it should be overruled: Ferguson v. 
Davis County, 51-220. 

Discretion: Under ? 2590 of Code of '73 be
fore its amendment by 20 G. A., ch. 94, it was 
held that where a party seeking a change 
made such showing as required by statute, it 
was error to refuse his application, and the 
court had not in civil cases the discretion 
confided to it in criminal cases to determine 
in its discretion the propriety of granting the 
change: Turner v. Hitchcock, 20-310; Miller v. 
Lar away, 31-538; Jones v. Chicago & X. W. B. 
Co., 36-68; Moorman v. Mom-man, 39-460; Cass 
v. State, 2 G. Gr., 353. 

Counter-affidavits: Also held, that coun
ter-affidavits could not be received in a civil 
case as authorized in criminal cases: Jones 
v. Chicago & N. W. B. Co., 36-68. 

The amendment of the section by 20 G. 
A., ch. 94, authorizing counter-affidavits, is 
applicable on the trial of actions which 
were commenced before such amendment: 
Eikenberry v. Edwards, 71-82. 

Examination of affiant: The court may 
protect itself from imposition, and, though 
the affidavit be in due form, may require the 
disinterested persons to be produced in 
court; and in a case where they were nob 
found and information concerning them was 
refused, and other suspicious circumstances 
appeared, held, that the application for 
change, though sufficient in form, was prop
erly overruled: Davis v. Bicers, 49-435. 

Before the special provision for examina
tion of affiants was made by 20 G. A., ch. 94, 
it was held that the party by whom the prin
cipal affidavit was made could not be com
pelled to submit to an examination as to the 
truth of the matter stated in his affidavit: 
McQovern v. Keokuk Lumber Co., 61-265. 

Amended affidavits not presented until 
the case was called for trial, held, under the 
particular circumstances of the case, to have 
been properly refused: Chicago cfe 8. W. B. 
Co. v.Heard, 44-358. 

Affidavits part of the record: The affi
davits on file become a part of the record 
and may be certified by the clerk on appeal 
in the same manner as other matters of rec
ord. I t is not necessary that they be pre
sented by a bill of exceptions: McQovern v. 
Keokuk Lumber Co., 61-265. 

Presumption in favor of action: Unless 
the contrary appears from the record, the 
action of the court in granting a change will 
be presumed correct: Bamsey v. Bush, 27-17. 

Jurisdiction: An application for a change 
being within the jurisdiction of the court to 
which it is addressed, its order thereon will 
not be void though erroneous: Joems v. La 
Meca, 75-705. 

In special proceedings: The provisions 
of statute for change of venue in civil actions 

are applicable in special proceedings for the 
disbarment of an attorney: State v. Clarke, 
46-155. 

In right of way proceedings: A change 
of place of trial may be had as here provided 
on an appeal in proceedings to assess damages 
for taking property for right of way: Whitney 
v. Atlantic Southern B. Co., 53-651. 

On new trial: A change of place of trial 
cannot be had while the case is pending on 
motion for new trial, after verdict: Perkins 
v. Jones, 55-211. 

The provisions as to change of place of 
tr ial are applicable to a proceeding for new 
trial upon petition under § 4092: Qibbs v. 
Buckingham, 48-96. 

On motion to correct the record the law 
makes no provision for a change of place of 
trial, where the case has been tried and judg
ment rendered, and the only matter pending 
before the court is a motion to correct the 
record. In such a case a removal of the cause 
cannot be had: Maxon v. Chicago, M. & St. 
P. B. Co., 67-226. 

To enforce judgment: A proceeding for 
execution against a partner on a judgment 
already rendered against the partnership 
can only be brought, if proper at all, in the 
court where the judgment was rendered, and 
cannot be removed on the motion of the de
fendant to the county of his residence: Hol
lowed v. Dickerson, 46-569. 

To vacate judgment: Although proceed
ings to vacate and set aside a judgment for 
fraud must be brought in the court where 
the judgment was rendered, a change of 
venue may be taken in such proceedings as 
in other cases: State v. Whitcomb, 52-85. 

Appeals from justices of the peace: A 
change of place of trial on appeal from a jus
tice of the peace cannot be granted to another 
county or district: Arderu v. Chicago, B. cfe 
Q. B. Co., 65-723. 

Although an appeal from a justice of the 
peace in a civil case could not be changed 
from the circuit to the district court, yet 
where such appeal was consolidated with an 
action originally brought in the circuit 
court, held, that the consolidated action 
might be changed as in any other case: 
Browne v. Hickie, 68-330. 

The provision as to appeals from justices 
positively prohibits a change of venue from 
the county in a case of that kind. "Where 
the objection is to the inhabitants of the 
county, or on any other good ground, the 
provision plainly forbids the case being sent 
out of the county: Boileau v. Chicago, B. c6 
Q. B. Co., 69-324. 

Effect of change: After granting the 
change the court has no further jurisdiction 
over the subject-matter or the parties: 
Campbell v. Thompson, 4 G. Gr., 415. 

If a change is granted the cause is within 
the jurisdiction of the court to which the 
change is taken, and a motion to dismiss it 
for want of prosecution should be made in 
that court: Farr v. Fidkr, 12-83. 

The court to which the change is granted 
may dismiss the action where the record as 
filed is defective in not showing that there is 
any issue raised for trial: Thompson v. Camp
bell, 4 G. Gr., 322. 

In garnishment cases: A garnishee i-
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such a party as to be entitled to change o-
venue, and where he does not join in applicaf 
tion for the change the cause will proceed 
against him in the court where commenced: 
Westghal v. Clark, 42-371. 

Waiver of change: Where the party who 
has obtained the order for the change makes 
no objection at a subsequent term to the re-
docketing of the cause, and goes to trial, he 
cannot assign such proceeding as error: 
Fickles v. Kinney, 4-539. 

Waiver of objection: A party who has 
procured the dismissal of an action in one 
court on the ground that it is properly pend
ing upon change of venue in another is es
topped from afterwards denying the juris
diction of the latter court: Perkins v. Jones, 
32-345. 

"Where a party has duly objected to a 
change of venue being granted, he does not 
waive such objection by appearing in the 
court to which the cause is changed and going 
to trial: Jones v. Chicago & N. W. J?. Co., 36-
08; McCracken v. Webb, 36-551; Ferguson v. 
Davis County, 51-220. 

The fact that a party, after properly ex
cepting to the ruling granting a change of 
venue, goes to trial in the court to which 
the change is granted and does not raise an 
objection to the change by motion for new 

SEC. 3506. Application for. The application for a change of place of 
trial may be made either to the court or to the judge in vacation, and if 
made in term time shall not be awarded until the issues are made up, unless 
the objection is to the court, nor shall such application be allowed after a 
continuance, except for a cause not known to the affiant before or arising 
since such continuance, and after one change no party is entitled to another 
for any cause in existence when the first was obtained. [0.'73, § 2591; R., 
§ 2804; C'51, § 1708.] 

trial or in arrest of judgment, does not pre
vent his alleging it upon appeal: Michaels v. 
Crabtree, 59-615; Dennett v. Carey, 57-221. 

Error in granting change: The fact that 
a party has had a fair trial before an unpreju
diced jury does not render an improper 
change of venue previously made error with
out prejudice: Ferguson v. Davis County, 51-
220. 

An appeal will not lie from an order 
granting or refusing a change of venue, but 
upon a subsequent appeal properly taken, 
even from an intermediate ox'der as to change 
of venue may be reviewed: AUerton v. Eld-
ridge, 56-709. 

By an appeal from an order granting a 
change of venue the supreme court acquires 
no jurisdiction, and will refuse to consider 
the case even though objection to the juris
diction is not made by either party: Groves 
v. Richmond, 58-54. 

Where the supreme court on appeal deter
mines that a change of venue has been 
granted without authority, it will not review 
errors in the proceeding subsequent to such 
change, but will remand the case to the court 
from which it was improperly changed: Den
nett v. Carey, 57-221: Oilman v. Donovan, 
59-76. 

Time for application: A change cannot 
be allowed after continuance: Dean v. White, 
5-266; Ferguson v. Davis County, 51-220. 

A change on the ground of local prejudice 
should not be granted after a continuance: 
German Savings Dank v. Citizens Nat. Dank, 
70 N. W., 769. 

To warrant a change after a continuance 
the affidavit for the change must state that 
the cause for which it was asked was not 
known to the applicant before such continu
ance: McCracken v. Webb, 36-551; Finch v. 
Billings, 22-228. 

An application for change on the ground 
of prejudice of the judge, not made until 
after a continuance is had, is too late when 
it does not appear that the grounds therefor 
were not known prior to the continuance: 
Finch v. Billings, 22-228. 

An application made on the day of trial 
of a cause, without previous notice and with
out the showing of a reason why it was not 
sooner made, may properly be overruled: 
Demoss v. Noble, 6-530. 

I t cannot be determined until the issues 
are made up whether " the issue can only be 
tried to the court," and an application for 
change on account of the prejudice of the 
people of the county cannot therefore be 
made even in vacation until the issues are 
made up: Gibson v. Abbott, 50-155. 

Second change : After the venue has once 
been changed a second change cannot be 

granted for a cause existing when the first 
was granted, and this is applicable to a 
change asked by the party who did not ask 
for the first change: Schaentgen v. Smith, 
48-359. 

After one change of venue a party apply
ing for another change must allege and show 
that the cause upon which he bases his ap
plication was not in existence when the first 
change was obtained: Michaels v. Crabtree, 
59-615. 

A previous change, had by agreement of 
parties, does not, under the statute, prevent 
a subsequent change on statutory grounds, 
whether existing at the time of the first 
change or not: Bixby v. Carskaddon, 63-164. 

The provision prohibiting a second change 
does not apply where a change is granted 
but not perfected, and the cause then pro
ceeds in the court where it was originally 
brought: Eckles v. Kinney, 4-539. 

Where a second change is asked the affi
davit upon which such application is based 
must show that the ground relied on did not 
exist when the first application was granted, 
and i t is immaterial that the first change 
asked was on account of the judge, and the 
second on account of prejudice of inhabitants 
of the county: Weave v. Williams, 69-252. 

Where, after one change of venue had 
been granted, there was a change of judges 
of the court to which the case was sent, luid, 
that a subsequent application for a change 
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on the ground of prejudice of the judge change was granted, and that the supreme 
might be entertained without showing that court would take notice of such change of 
the objection did not exist when the first judges: Upton v. Paxton, 72-295. 

SEC. 3507. To what county or court. If the application for a change 
is granted for any cause except on account of the prejudice or disability of 
the judge, the cause shall be sent to the nearest or most convenient county 
in the district, unless objections supported by affidavit ate made to each 
county in the district, in which case to the nearest or most convenient county 
in another district. If the objections are to the judge, the cause shall not be 
tried by him, but retained on the docket and tried as provided in the chap
ter relating to the district court. [C'73, § 2592; R., § 2805; C 5 1 , § 1707.] 

The "most convenient county" is not most convenient until the contrary appears; 
necessarily the one nearest in point of dis- Mobbins o. Meal, 10-560. 
tance. The question as to which county is Before the circuit court was abolished it 
most convenient must be determined to some was held that, when the objection was to the 
extent by the peculiar circumstances of each judge, the change should be to the district 
case, taking into account the distance of or circuit court of the same county: Polk 
parties and witnesses, the convenience of at- County v. Hierl), 37-361. Also that where the 
torneys, and the prospect of reaching a case was one in which the circuit court had 
speedy trial, as well as the relative distance exclusive jurisdiction, it could not be changed 
of different counties. And where nothing is to the district court, but should be sent to 
shown to the contrary, it will be presumed some other circuit court: Scliuchart v. Lam-
that the county selected was, within the mey, 62-197. 
meaning of the law, the most convenient: To render it error to send a case to a 
Allen v. Skiff, 2-433. particular county on the ground that objec-

The presumptions are that there was suf- tion exists thereto, such objection must be 
ficient evidence before the court to justify it specifically made and not in a general, vague 
in holding that the county selected was the manner: Cobb v. 'Thompson,-10-367. 

SEC. 3508. Notice in vacation. If an application for the change is 
made in vacation, Ave days' notice thereof, with a copy of the affidavit, 
shall be served on the adverse party or his attorney, and, if granted, the 
judge shall forthwith transmit his order to the clerk, with all the papers 
presented to him. [0.73, § 2593; R., § 2806; C. '51, § 1709.J 

A change should not be granted in vaca- has been given the opposite party: Preston t\ 
tion unless notice of the application therefor Winter, 20-264; Loomis c. McKenzie, 31-425. 

SEC. 3509. When change perfected. If the order for the change is 
granted in vacation, it must be perfected by noon of the second day after 
the order is received by the clerk, and if granted during term time, by the 
morning of the second day thereafter, or before the cause is reached 
for trial, if sooner reached, or such change, whether granted in term or 
vacation, will be waived, and the cause tried as though no such order had 
been granted. When the change has been perfected or agreed to by the 
parties, the clerk must forthwith transmit to the clerk of the proper court 
a transcript of the record and proceedings, with all the original papers, 
having first made out and filed in his office authenticated copies thereof; 
but if less than all of several plaintiffs or defendants take such change, the 
original papers shall not be so transmitted, but a copy thereof, and, as to 
those who take no change, the cause shall proceed as if none had been 
taken. [0. '73, § 2594; R., §§ 2807, 2810; C. '51, § 1710.] 

If costs are not paid within the time pro- Can-oil County v. American Emigrant Co., 37-
vided a subsequent payment will not effect 371. 
the change: Stryker e. Hivers, 47-108, 110. A change of venue cannot be granted on 

In case of a change granted during term, application of a stranger to the action who 
the payment of costs during the second day has applied for but not yet obtained leave to 
after the granting of the order, though not intervene: Barkdull ». Callunan, 33-391. 
by the morning of that day, will be sufficient, A garnishee is such a party as to be en-
provided they are paid before any action is titled to change of venue, and where he does 
taken by the court to vacate the order: Ba- not join in an application for the change the 
con v. Black, 38-162. cause will proceed against him in the court 

The provision» of this section as to the where commenced: Westphol c. Clark, 42-371. 
time within which the change is to be per- See, however, \ 3502 and notes, 
fected do not apply to cases where the venue It does not follow from the mere fact tha t 
i& changed by agreement of the parties: a change is granted to a. portion of defend-
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ants or plaintiffs a change must also be where all the defendants ask for a change, 
granted to the others who do not desire it. and their defense is identical, if one shows ¡i 
In such case the cause must proceed as to right to the change it should be granted as 
them as if no change had been taken; but to all: Sweet v. Wright, 62-215. 

SEC. 3610. Docketed. Upon filing such transcript and papers in the 
office of the clerk of the court to which the same were certified, the cause 
shall be docketed without fee and proceeded with as though it had originated 
therein. [C. 73, § 2595; R., § 2808; C. '51, § 1711.] 

SEC. 3511. Costs of change. Unless the change is granted under sub
divisions two, four or five of the first section of this chapter, all costs caused 
thereby or that are rendered useless by reason thereof, shall be paid by the 
applicant, and the court or judge, at the time of making the order, shall 
designate in general terms such costs, and no change shall be held per
fected until the same are paid. [C. 73, § 2596; R., § 2809; C'51, § 1712. J 

The applicant should be charged not only The court cannot, after the change has 
with the costs of the transcript but also with, been allowed, order the applicant to give to 
the costs of the term: Allen, v. Skiff, 2-433. the adverse party a bond to secure him in 

The clerk's fee for entering order of the additional costs incurred by such change: 
change is part of the cost to be paid by the Eckles v. Kinney, 4-539. 
applicant: Stryker v. Rivers, 47-108. The court may make the change condi-

Costs accrued at a former term of court tional upon the payment of the costs within 
are not to be taxed up to the party asking a a specified time: Bobbins v. Neal, 10-560. 
change. It is not competent for the court to The provisions as to prepayment of costs 
impose upon him conditions not authorized are applicable to justice courts: Holmes c. 
by law. Upon a proper showing he is en- Bulbs, 87-412. 
titled to a change as a legal right: Bannigan 
v. Central Iowa li. Co., 58-671. 

SEC. 3512. J u r y fees. Where the place of trial in any civil action is 
changed to any county other than that in which the same was properly com
menced, where the trial thereof takes place at a regular term and occupies 
more than one calendar day, the judge trying it shall certify the number of 
days so occupied, and the county in which the action was originally com
menced shall be liable to the county where the same is tried for the sum of 
two dollars per day, for each juryman engaged in the trial thereof. [C.73, 
§ 2597.] 

S E C 3513. Special term. Where a special term of any court is held 
for the trial of any action contemplated in the preceding section, the court 
trying the same shall make out and certify the amount of county expenses 
incurred in the trial of each action, and the same shall be paid by the county 
in which the same was properly commenced. [C. 73, § 2598.] 

CHAPTER 6. 
OF THE MANNER OF COMMENCING ACTIONS. 

SECTION 3514. Original notice. Action in a court of record shall be 
commenced by serving the defendant with a notice, signed by the plaintiff or 
his attorney, informing him of the name of the plaintiff, that a petition is, 
or on or before the date named therein will be, filed in the office of the clerk 
of the court wherein action is brought, naming it, and stating in general 
terms the cause or causes thereof, and if it is for money, the amount thereof, 
and that unless he appears thereto and defends before noon of the second 
day of the term at which defendant is required to appear, naming it, his 
default will be entered and judgment or decree rendered against him thereon. 
In all cases where the time for the commencement of the term has been 
changed after the notice has been served, the defendant shall be held to 
appear at the time to which such term has been changed. [C. 73, § 2599; R., 
§§ 2811-12; G'51, §§ 1714-15.J 
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Not process: The original notice is not 
a process of the court and need not be in the 
style of " The State of Iowa " (Const., art. V, 
g 8): Nichols v. Burlington, etc., Plank Boad 
Co., 4 G. Gr., 42; Klingel v. Palmer, 42-166. 

A summons or subpoena in chancery is 
not sufficient to constitute an original notice 
under the requirements of the statute: Jfc-
Kee v. Harris, 1-364. 

Without signature: A notice not signed 
by plaintiff or his attorney is invalid and the 
court acquires no jurisdiction thereunder: 
Hoittv. Skinner, 68 N.W., 788. 

When action deemed commenced: "Where 
a notice was placed in the hands of an officer 
for service on the day before the date on 
which the cause of action became due, but 
was not actually served until the day after 
maturity, held, that the actual commence
ment of the action was the day of actual serv
ice, and that § 3450, declaring the action to 
be commenced on the date of placing the 
notice in the hands of the sheriff for service, 
has reference only to the bar of the statute 
of limitations: Parkyn v. Travis, 50-436. 

So, where a penal bond provided that it 
should be deemed fulfilled unless action 
thereon was begun by a certain, day, and no
tice of suit thereon was placed in the handa 
of the sheriff before that date but not served 
until afterward, held, that the action was not 
commenced in time: Proska v. McCormick, 
56-318. 

The provisions of this section determine 
what is the commencement of an action in all 
cases except those specially provided for by 
\ 3450 in regard to the general statute of 
limitations: Mintrayer v. Nightingale, 36Fed., 

An action is commenced so as to operate 
as a lis pendens when the petition is filed: 
Fisher v. Shropshire, 147 U. S., 133. 

Where the court acquired jurisdiction of 
defendant only by appearance, held, that the 
action was to be deemed commenced with re
ference to the limitation of time of bringing 
action on an insurance policy from the time 
of appearance: Lesure Lumber Co. v. Mutual 
F.Ins. Co., 70 N. W., 761. 

Misnomer: "Where the petition and origi
nal notice gave defendant's christian name 
incorrectly, and service was made by leav
ing a copy at defendant's usual place of resi
dence while she was temporarily sojourning 
elsewhere, and defendant was ignorant of 
the pendency of the action until after judg
ment and levy of execution, and then offered 
to pay the amount actually due, but plaintiff, 
with notice of the facts before the levy, sold 
defendant's property thereunder, held, that 
defendant not being personally served, 
and having no actual notice, was not re
quired to take advantage of the misnomer 
by pleading in abatement, and that plaintiff 
and the officer executing the writ were liable 
in trespass: Journey v. Dickerson, 21-308. 

Publicaton of notice in which defendant's 
name was stated as " P . T. B. H ," in
stead of " T . P . B. H ," held insufficient 
to confer jurisdiction: Fanning v. Krapjl, 61-
417. 

But where the original notice was directed 
to " P . T. B. H , wife of John C. H ," 

held, that it was sufficient to give the court 
jurisdiction of " T . P. B. H ," it appear
ing that she was generally and better known 
in the county of her residence as the wife of 
John C. H than by her own name: Fan
ning v. Krapjl, 68-244. 

Where the petition was filed by Levi Rike, 
and the notice stated the plaintiff's name as 
Levi Pike, and a judgment was rendered by 
default in favor of the latter, held, that the 
judgment was absolutely void: Nercman v. 
Bowers, 72-465. 

A party duly served with notice becomes 
a party to the action without appearance: 
Aultman v. McLean, 27-129. 

It seems that an original notice should be 
addressed to the person intended to be served: 
Steele v. Murry, 80-336. 

Description of the court: A notice in
forming defendant that a petition would be 
filed in the office of the clerk of the district 
court of Des Moines county, held sufficiently 
descriptive of the court: Nichols v. Burling
ton, etc., Plank Boad Co., 4 G. Gr., 42. 

The original notice need not give the 
name of the state: Lyon v. Byington, 10-124. 

Place of holding court: A notice which 
does not state when or where (£. e., in what 
court) defendant is required to appear is fa
tally defective, and a judgment rendered 
thereon is void and may be collaterally at
tacked: Kitsmiller v. Kitchen, 24-163. 

But it is not necessary that the name of 
the city or town in which the court is to be 
held should- be stated: Bond v. Epley, 48-600. 

Statement of cause of action: A notice 
simply stating the amount of plaintiff's claim 
without stating its nature is not sufficient: 
Moody v. Taylor, 12-71. 

The notice is not to set forth the cause of 
action in detail, but the defendant should be 
informed with reasonable certainty as to the 
nature of plaintiff's claim, or the remedy 
sought, as well as of the amount of recovery 
asked: Ibid.; Harkins y. Edwards, 1-296. 

Notice of an action to foreclose a mort
gage, without claiming any special sum, held 
sufficient to warrant a personal judgment for 
the amount due: York v. Boardman, 40-57. 

Where the original notice advised defend
ants that plaintiff claimed of them a judg
ment on a note and foreclosure of the mort
gage given to secure payment of the same, 
while in the petition he claimed judgment 
against them for the foreclosure of the mort
gage, and judgment against only one of them 
for the amount of the note, held, that there 
was no material variance between the notice 
and petition: Hickman v. Chambers, 10-301. 

The law does not require that the original 
notice, in an action to foreclose a mortgage, 
shall describe the land covered by the mort-

Sage: Van Sickles v. Town, 53-259; Lindsey v. 
klano, 78-350. 

Therefore, held, that a mistake in the de
scription with reference to the number of 
the township did not render the judgment 
void. I t appeared, however, that the land 
was otherwise sufficiently described in the 
notice: Lindsey v. Delano, 78-350. '- \ j \ 

A notice informing defendant that^ttiére!' v —— S ¿. 
was on file in the office of the clerk, etc., a 
petition of plaintiff claiming of him the sum 
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of •—- dollars, "as money due on a promis
sory note," held sufficient, though the plain
tiff was not the payee of the note, but claimed 
it by transfer: JSlliott v. Coi'bin, 4-564. 

The original notice in a suit on a promis
sory note, following the language of the note, 
omitted the word " dollars." Held, that the 
notice was sufficient to show that plaintiff 
claimed a certain sum in money, and that 
the case was one, therefore, of defective 
notice, and not of entire want of notice, and 
the defect, not having been objected to, could 
not be raised on appeal: Gray v. Wolf, 77-630. 

A notice stating the claim as upon a 
promissory note, when it was in fact upon a 
guaranty of a non-negotiable instrument, 
held sufficient: Peddicord v. Whittam, 9-471. 

A notice claiming of defendant a certain 
sum " as money due for your trespasses upon 
and injuries done certain parcels of real 
estate of your petitioner," held sufficient: 
Des Moines Nav. & R. Co. v. Doran, 4-553. 

Where the petition contained two counts, 
one for damages under the statute for the 
killing of stock by a railroad, the other for 
damages for the same act recoverable at com
mon law, held, that the original notice claim
ing the damages given by the statute was 
sufficient as to both counts, the cause of ac
tion in either case being the same: Pearson 
v. Milwaukee & Ht. P. B. Co., 45-497. 

In the original notice in an action for 
divorce it is not necessary to state that ali
mony is claimed. I t is allowed as an inci
dent of the main action: McFwen v. McEwen, 
26-375; Darroiv v. Darrow, 43-411. 

A slight variance as to the amount 
claimed between the petition and the notice 
will not be a fatal defect: Anderson v. Ken; 
10-236. 

The statement should be sufficiently full 
to inform the person to whom it is addressed 
of the nature and substance of the relief de
manded: Jordan v. Woodin, 93-453. 

Statement as to time for appearance: 
The original notice should fix, by name, 
the term at which defendant is required to 
appear. (Explaining Lemonds v. French, 4 G. 
Gr., 123, and Butcher v. Brand, 6-235): Des 
Moines Branch, etc., Bank v. Van, 12-523; Van 
Vark v. Van Dam, 14-232. 

A notice requiring defendant to appear 
" on or before noon of the second day of the 
next regular term," etc., but not naming the 
term, is defective: Decatur County v. Clem
ents, 18-536. 

A notice requiring defendant to "appear 
and answer on or before noon of the 15th 
day," etc., it appearing that the day named 
was the second day of the next term, was 
held sufficient, although the term was not 
named: Knapp v. Haight, 23-75. 

Where a notice required defendant to ap
pear "on or before the 29th day, etc., being 
the second day of the next term," etc., 
whereas that day was in fact the fourth day 
of the term, held, that it was not error to 
refuse to set aside a default rendered on the 
29th, there being no showing that the de
fendant had been misled: A'IDT V. Wilcox, 19-
31. 

A notice giving the date of the commence
ment of the term, but not otherwise naming 

it, luid sufficient: Farmers' Ins. Co. v. High-
smith, 44-330. 

Notice requiring defendant to appear on 
the second day of the April term, "com
mencing April 12th," etc., when the term 
really commenced April 18th, held insuffi
cient: Boals o. tihules, 29-507. 

An original notice whick states the term 
at which the defendant is required to appear, 
but does not state the correct date, is fatally 
defective and confers no jurisdiction: Fer-
nekes c. Case, 75-152. 

A notice requiring an appearance at a 
date prior to the term is void and confers no 
jurisdiction: Haws e. Clark. 37-355. 

Where the notice fixes a date for appear
ance of defendant which is prior to the serv
ice of the notice, and therefore impossible, 
the notice will not confer jurisdiction: Gen-
ther v. Fuller, 36-004. 

A notice which does not advise defendant 
of time and place when and where he is re
quired to appear, or notifies him to appear 
at a later date than that at which the pro
ceedings are afterwards had, is not merely a 
defective notice, but is no notice, and confers 
no jurisdiction upon the court in such pro
ceedings, and a judgment therein rendered 
is void and subject to collateral attack: Lyon 
o. Vanatta, 35-521; Kitsmiller v. KUclien, 24-
163. 

A notice, not stating the term of court at 
which defendant is required to appear, does 
not confer jurisdiction. And in a case where 
it was required by statute that suit be 
brought within a limited time, and the no
tice served did not contain a statement as to 
the next term, held, that a second notice 
served after the expiration of the time lim
ited, to which the defendant appeared, would 
not enable the court to entertain the action: 
Jones, etc., Lumber Co. v. Boggs, 63-589. 

An original notice of action in a justice's 
court in which the return day is left blank 
is not such notice as is required by law: 
Phinney v. Donahue, 67-192. 

Where the notice is defective in that the 
copy incorrectly states the date of commence
ment of the term at which defendant is re
quired to appear, the original being correct 
in that respect, the remedy of defendant is 
to apply to the officer for an amended return 
showing the facts as to such copy, and then 
move to set aside the default, or, if the term 
has expired, petition for a new trial on the 
ground of having been prevented from mak
ing an appearance and interposing his de
fense: irions e. Keystone Mfg. Co., 61-400. 

After proper service of notice is made, a 
subsequent change in the time of holding the 
term of court will not render the notice in
sufficient, and defendant must appear at the 
term as so changed: Peoria M. & F. Ins. Co. 
v. Dickerson, 28-274. 

Defendant is not entitled to a continuance 
unless for cause shown, when he has appeared ' 
in response to a notice defective only in not 
naming the term: Des Moines Branch, etc., 
Bank v. Van, 12-523. 

Plaintiff cannot have judgment for default 
in failing to answer before the day fixed in 
the notice, even though by rule of court he 
is required to answer on the first instead of 
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the second day of the term: Worster ». Oliver, 
4-345. 

Under Code of '73 held that the court might 
by rule provide that defendant should be re
quired to appear and answer by noon of the 
first day instead of the second day of the 
term: McGrew v. Downs, 67-687. 

Statement that judgment will be entered: 
A notice that, for failure of defendant to 
appear, judgment would be rendered against 

him, held sufficient without specifying that 
default would be entered for want of appear
ance: Farmers' Ins. Co. v. Higlmnith, 44-330. 

Where the notice fails to inform defend
ant that a money judgment is claimed, such 
judgment should not be entered against him, 
but if entered it will be simply erroneous 
and not void: Blair v. Wolf, 72-246. 

Defective notice and the effect thereof, 
see notes to \ 3519. 

SEC. 3515. Dismissal for failure to file petition. If the petition is 
not filed by the date thus fixed, and ten days before the term, the defendant 
may have the action dismissed. [C. 73, § 2600; R., § 2813; C. '51, § 1716.] 

Under \ 2600 of Code of '73, if the petition 
was not filed by the date fixed in the notice 
the action was to be deemed discontinued: 
Hudson v. Blanfus, 22-323. And see Webster 
v. Hunter, 50-215. 

Where notice was given by publication 
and the petition was on file before the first 
publication of the notice, it was held suffi
cient, although the petition was not on file 
by the time named in the notice: Oliver v. 
Davis, 81-287. 

But under prior statutory provisions 
differing slightly from the section of the 
Code of '73, held, that a failure to file the 
petition by the time specified in the notice 
would not work a dismissal of the action if it 
was filed ten days before the commencement 
of the term: McCaffree v. Guesford, 1-80; 
Clieever v. Lane, 3-296: Anderson v. Ken', 10-
233; Sweet v. Porter, 12-387. 

The fact that a petition is by mistake 
filed in the wrong court will not prevent the 
cause being discontinued for failure to file 
it within proper time: Morgan v. Small, 33-
118. 

Where a petition is marked filed by the 
clerk within the proper time, but he makes 
no memorandum of the fact upon the appear
ance docket, it cannot be considered filed, 

_and the provisions of this section are appli
cable: Dickson v. Blair, 59-531. 

In determining whether the petition is 
filed ten days before the term, Sunday is to 
be included in computing the days, although 
it is the last of the ten days: Conklin v. 
Marshalltowa, 66-122. 

Where an original notice, which was 
served on the defendant, stated that a peti
tion would be on file "on or before the 1st 
day of Dec, 1889," and that the term would 
be begun " o n the 9th day of Dec . 1889," 
and the petition was in fact filed on the 29th 
day of Nov., 1889, and it appeared that the 

1st day of Dec , 1889, was Sunday, it was held 
that there was no irregularity in rendering 
a judgment so far as the notice and time of 
filing the petition were concerned: Church v. 
Lacy, 71 N. W., 338. 

Upon failure of plaintiff to file his peti
tion at the time fixed in the notice, the law 
implied, under the section of the Code of '73, 
that the case was discontinued without an 
order of court to that effect: Clark v. Stevens, 
55-361. 

Where the petition was not filed by the 
date fixed in the notice, and it appeared that 
no prejudice resulted to defendant from that 
fact, held, that a judgment by default was not 
rendered void on account of such irregu
larity: Brown v. Mallory, 26-469. 

A judgment recovered upon a petition 
filed after the time named in the notice is 
not void, and cannot be collaterally im
peached: Hildreth. v. Harney, 62-420. 

Where the date fixed for the filing of the 
petition was previous to that on which the 
notice was served, and the petition was filed 
at the time of such service, but not at the 
time fixed, held, that the defendant suffered 
no prejudice, and the action should not be 
deemed discontinued: Smith v. Shaw, 49-294. 

An appearance to move for a discontinu
ance for failure to file petition by time fixed 
in notice did not waive the r ight to such 
discontinuance: Cibula v. Pitts' Sons' Mfg. 
Co., 48-528. Appearance to insist upon the 
discontinuance of the case would not give 
the court, jurisdiction of defendant, but ap
pearance to plead and make defense will 
give it such jurisdiction: Paddleford v. Cook, 
74-433. 

This section is not applicable to actions 
in justices' courts. Even when a petition 
must be filed in an action in such court it is 
sufficient to file it on the return day: Duffy 
v. Dale, 42-215. 

If the notice is served by a constable the 
fees allowed him in such cases by \ 4598 may 
be taxed up as costs: Du Boise v. Babcock, 
42-233; but where notice is served by a per
son not an officer, his charges cannot be so 

a ease is disqualified from serving notice: 
Gollobitsch v. Rainbow, 84-567; and see \ 513. 

L 

SEC. 3516. "Who may serve notice. The notice may be served by any 
person not a party to the action. [C.73, § 2601; R., § 2814; C'51, § 1718.] 

taxed: Conway v. McGreqor & M. B. B. Co., 
43-32. 

The deputy of a sheriff who is a party to 

SEC. 3517. How long before term. The defendant shall be held to 
appear at the next term after service: 

1. If served within the county where the action is brought in such time 
as to leave at least ten days between the day of service and the first day of 
the next term: 
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2. If without the county, but within the judicial district, so as to leave 
at least fifteen such days; 

3. If elsewhere, so as to leave at least twenty such days for every one 
thousand miles, or fraction thereof, extending between the places of trial 
and service, which distance shall be judicially noticed by the court. If not 
so served, he shall be held to appear at the second term after service. [C.73, 
§ 2602; R., § 2815; C'51, § 1720.] 

In the computation of the periods of time 
here mentioned the day of service and the 
first day of the term are both excluded. The 
last day of service for a term commencing 
on Monday falls on Thursday. Sunday is 
not to be excluded in the computation: Rob
inson v. Foster, 12-186. 

Where personal service is made onH<P~ 
fendant outside the state, it should be so 
made as to leave twenty days between the 
day of service and the next term of court: 
Griffith v. Milwaukee Harvester Co., 92-634. 

The fact that notice is not served such 
length of time before the term as to entitle 
the plaintiff to a trial at that time will not 
justify a discontinuance of the action: Le-
monas v. French, 4 G. Gr., 123. 

Even where by statute defendant cannot 
be required to answer until the lapse of a 
longer period than that required for his ap-

SEC. 3518. Method of service. The notice shall be served as follows: 
1. By reading it to the defendant, or offering to do so in case he neglects 

or refuses to hear it read, and in either case by delivering him personally a 
copy thereof, or, if he refuses to receive it, offering to do so; 

2. If not found within the county of his residence, by leaving a copy 
thereof at his usual place of residence with some member of the family 
over fourteen years of age; 

3. By taking an acknowledgment of the service indorsed thereon, dated 
and signed by the defendant. [C. 73, § 2603; R., § 2816; C. '51, §§ 1721, 1732.] 

pearance, yet he will be in default for failure 
to appear at the time required: Me Kinky v. 
Betchtel, 12-561. 

If notice is served before, but not in time 
for the term named therein, defendant must 
appear at the next term thereafter: Walters 
v. Make, 69 N.W., 879. 

Change of time of holding court will not 
affect the sufficiency of the notice: See \ 
3514 and notes. 

Personal service outside of the state upon 
a person not a resident or citizen of the state, 
is only equivalent to service by publication: 
See <* 3537 and notes. 

Judgment by default rendered upon in
sufficient notice cannot be corrected on ap
peal unless motion to set aside the default 
has been made in the trial court: See notes 
to \ 4105. 

Of these methods of service, the first and 
third constitute personal service; the second, 
substituted service, while that by publication 
is constructive. If the defendant is mis
named in a notice served by personal or 
actual service, i t seems that he can only take 
advantage thereof by appearing and plead
ing that fact in abatement; and if he fail to 
do so he cannot afterwards question the 
regularity of the judgment. But where the 
defendant was misnamed in a noticô served 
by leaving a copy, etc.. and had no actual 
notice of the action, and was not in debt to 
the plaintiff in the amount claimed, held, 
that he was not bound by the judgment: 
Journey v. Dickerson, 21-308. 

Plaintiff went from Iowa to another state, 
where he engaged in business, with the in
tention of permanently residing there, his 
family, however, remaining at his former 
home in Iowa. Held, that his former home 
ceased to be his place of residence, and that 
service of notice by leaving a copy there 
with his wife was not sufficient to give the 
court jurisdiction: Schlawig v. De Peyster, 
83-323. 

One who leaves his home as a fugitive 
from justice, and is absent for a year or more, 
cannot be regarded as a resident of the home 
where his wife still resides, so that service 
can be made upon him by leaving a copy at 
such place with his wife: Wolff v. Shenan
doah Nat. Bank, 84-138. 

Service by leaving copy at the residence 
is not authorized where it appears from the 
return of the sheriff that the party on whom 
the service is sought is within the jurisdic
tion but cannot be personally served on 
account of sickness: LeOrand v. Fairall, 86-
211. 

The method of service by leaving a copy 
is not sufficient in cases where personal 
notice is provided for without provision for 
service by copy. So held under \ 1513 relat
ing to service of notice of appeal in proceed
ings to establish a highway: Ellis v. Carpen
ter, 89-521. 

A substituted service, by leaving a copy 
with a member of the family, is complete 
when the notice is properly left, and no time 
is held necessaiTr to elapse because of the 
absence of defendant from the county: Boss 
v. Hawkeye Ins. Co., 83-586. 

Where service is authorized on an agent 
or officer of a corporation (or a member or 
agent of a partnership, as under Rev., \ 2826) 

Í
>ersonal service is necessary, and service by 
eaving copy at the usual place of residence 

of such person will not be sufficient: Brydolf 
v. Wolf. 32-509. 

A waiver of service indorsed on the no
tice is equivalent to an acknowledgment of 
service: Johnson v. Monell, 13-300. 

In an appeal from an assessment of dam
ages for the location of a highway, acknowl
edgment of service, signed by the auditor, 
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is sufficient to constitute a valid service upon 
him, although he is not " defendant " in the 
action: Libbey v. Mcintosh, 60-329. 

Where within nine days after defendant 
was last seen in the state, there being no evi
dence that he had then formed an intention 
to abandon his residence, he was served with 
notice by a copy left with his wife at his 

SEC. 3619. Return of personal 

home, he not being found within the county. 
held, that it was to be presumed that his resi
dence was still in the state and that the serv
ice was sufficient: Botna Valley State Bank v. 
Silver City Bank, 87-479. 

Service upon attorney does not constitute 
service upon the client: Death v. Bank of 
Pittsburg, 1-382. 

service. If served personally, the 
return must state the time, manner and place of making the service, and 
that a copy was delivered to defendant, or offered to be delivered. If made 
by leaving a copy with the family, it must state at whose house the same 
was left, and that it was the usual place of residence of the defendant, and 
the township, town or city in which the house was situated, the name of the 
person with whom the same was left, or a sufficient reason for omitting to 
do so, and that such person was over fourteen years of age and was a mem
ber of the family. [C. 73, § 2604; R., § 2817; C. '51, § 1723.] 

Method of service; return: The return 
should show a strict compliance with the 
law, as nothing will be presumed in its favor 
when it appears that the requirements of the 
statute have not been observed: Diltz v. 
Chambers, 2 G. Gr., 479. 

Therefore, held, that a return was defect
ive which did not state the time of service, 
and that the fact that part of the paper con
taining the return was torn off, or that the 
return was sworn to more than the required 
length of time before the return day, would 
not cure the defect: Hakes v. Schupe, 27-465. 

That the return does not state the time 
of making service will not be a fatal defect 
in a collateral attack: Wilson v. Call, 49-463. 

Where a notice was returned as served 
by " J . R. Myers, Deputy, J. W. Workman, 
Sheriff," held, that the service appeared to 
have been made by Myers, as deputy of 
Workman, sheriff, and was sufficient: Gray 
v. Wolf, 77-630. 

A return must show the manner of serv
ice—the acts done—that the court may judge 
of their sufficiency. A return stating that 
the notice was " duly served " is not suffi
cient: Hodges v. Hodges, 6-78; Harris v. Pow
ell, 10-553. 

A return " served on John Long on the 
29th day of August, 1857," held insufficient: 
Park v. Long, 7^34. 

A return stating " served within by read
ing," held, not sufficient: Bain v. Galyear, 
10-585; Boker v. Chapline, 12-204. 

A return stating that service of notice 
was made "by reading the same in the pres
ence and hearing of" defendant, held in
sufficient. Service should be by reading to 
defendant: Hynek v. Englest, 11-210. 

But lield, that such defect was cured by a 
recital in a return that defendant demanded 
and received a copy of the notice: Anderson 
v. Kerr, 10-233. 

And a recital in the return in such a case 
that a true copy was left with defendant, 
also held sufficient to cure the defect: Gros-
venor v. Henry, 27-269. 

A party may waive the reading of the 
notice to him, and such waiver can be prop
erly proved by recitals in the return of the 
officer: Gregory v. Harmon, 10-445. 

A statement that a copy was refused by 
defendant sufficiently indicates that one was 
offered: Farmers'1 Ins. Co. v.Highsmith, 44-330. 

The right of defendant to a copy may be 
waived, and the return of the sheriff is suffi
cient evidence of that fact: Chapman v. Allen, 
Mor., 23. 

If the whole return shows a substantial 
compliance with the statute it is sufficient, 
and it is not necessary to use the exact lan
guage of the statute: Maeklot v. Hart, 12-428. 

Where the place of making service was 
stated in the return after the signature of 
the officer, held, that it sufficiently appeared 
that service was made at that place: Wilson 
v. Call, 49-463. 

In a particular case, held, that the return 
of service, was sufficient: Low v. Barnes, 60-
240. 

A return of service of notice by reading 
the same "to the within-named defendant, 
G. B. Little, and his wife, Mrs. G. B. Little, 
a member of the family over fourteen years 
old, and delivering her a true copy of the 
same," held to be sufficient to sustain a judg
ment by default against Mrs. Ora M. Little 
as against a collateral attack, it not appear
ing but that Mrs. Ora M. Little and Mrs. G. 
B. Little were names by which defendant 
was known: Peterson v. Little, 74-223. 

Where notice was served on N. Young, 
and it was subsequently claimed that N. S. 
Young was the defendant in the case, held, 
that the question as to whether N. Young and 
N. S. Young were the same person was a 
question for adjudication: Allison v. Chicago, 
B. & Q. B. Co., 76-209. 

Where notice was served by publication 
on "John Van Nortrick," and it appeared 
that counsel representing defendant defend
ed the action, held, that it would be pre
sumed that such action was defended by a 
person in interest whose name was "John 
Van Nortwick," and that the variance be
tween the names was immaterial: Mallory v. 
Biggs, 76-748. 

Where notice was served on two persons 
designated as assignees of, etc., and the name 
of one of them was spelled " Luckenbaugh " 
instead of " Luckenbach," held that, in view 
of the statement of the representative capac
ity, the error in name did not prevent the 
notice from being sufficient to give the court 
jurisdiction: Schee v. La Grange, 78-101. 

Under such circumstances, held, that the 
case was not one of no service, but one in 
which, if erroneous at all, the service was 
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defective only, and the judgment thereunder 
was not open to collateral attack: Ibid. 

Where the petition stated the name of 
defendant as " E d w a r d " L. and the record 
showed service of notice upon "Edmund" 
L., held, that judgment against "Edmund" 
L. was not void for want of jurisdiction: 
Lindsey v. Delano, 78-350. 

Where the return recited service on de
fendant, who was not found in the county, by 
delivering to M. H. a true copy at her home 
and place of residence, it not being shown 
that M. H. and the person to be served were 
members of the same family, nor that the 
copy was left at his usual place of residence, 
held, that the service was wholly insufficient 
to confer jurisdiction: Dohnis v. Mann, 76-
723. 

Service by leaving copy; return: It is 
essential to the sufficiency of service by leav
ing copy, etc., that it appear from the return 
that the defendant was not found: Davis v. 
Iiurt, 7-56; Chittenden v. Hobbs, 9-417; Nosier 
v. Gitliens, 9-295; Grant v. Harlow, 11-429: 
Bonsall v. Isett, 14-309; Sidles v. Eeed, 10-589; 
JUikentoirg v. Barrett, 10-593. 

The return of the sheriff need not state 
what diligence was used to obtain service 
upon defendant in person. A return that he 
was not found is sufficient: Realty v. Medman, 
5-387. 

A return, " the defendant not being 
found," is a sufficient statement of that fact. 
I t is not necessary to state that defendant 
could not be found: Wilson v. Call, 49-403. 

A return that " defendant was not found " 
will be presumed to mean that he was not 
found within the county of his residence: 
Macklot v. Hart, 12-428. 

I t should appear from the return that the 
person with whom the copy was left was a 
member of the family of the defendant. A 
statement that she was the mother of defend
ant, held not sufficient: Lyon v. Thompson, 
12-183. 

A return stating that the notice was 
served on defendant Call by copy left, etc., 
"wi th Mrs. (Jail, she being a member of the 
family," etc., held sufficient: Wilson v. Call, 
49-4G3. 

The place where the copy is left must be 
returned by the sheriff as defendant's usual 
place of residence, and the copy must be left 
with some member of his family over four
teen years of age. The return must further 
show at whose house, and the name of the 
person with whom the copy is left, or a suffi
cient reason must be given for the omission: 
Converse v. Warren, 4-158. 

Therefore, held, that a return of service 
upon F. H. W., stating, "left a copy with 
Mrs. G., at defendant's boarding-house, be
ing the residence of E. E. G., the above-
named Mrs. G. being over fourteen years of 
age, and being a member of the family of E. 
E. G.," was not sufficient to show service 
upon defendant by leaving copy: Ibid. 

But held, that a return of service by leav
ing a copy with a certain person, a member 
of the family of defendant, " in his usual 
place of residence," stating the town and 
county, was sufficient: Neally v. Redman, 5-
387; Furris v. Ingrahum, 34-231. 

A return "served by certified copy left 
with [defendant's] wife at his usual resi
dence, "held not sufficient: Davis v. Burt, 7-56. 

A return not showing that the copy was 
left at the usual place of defendant's resi
dence, nor giving the name of the person 
with whom it was left, held not sufficient: 
Tavenor v. Heed, 10-416. 

A return of service by leaving copy at the 
residence of defendant, not stating that de
fendant could not be found, nor at whose 
house the copy was left, or that it was left at 
defendant's usual place of residence, or the 
name of the person with whom it was left, 
held fatally defective: Clark v. Little, 41-497. 

A party may have more than one resi
dence though but one domicile: Love v. 
Cherry, 24-204. 

Return of service by leaving copy with a 
member of the family, held insufficient in a 
particular case: Pilkey v. Gleason, 1-85. 

Service by leaving copy at the store of 
defendant with a clerk will not be sufficient 
unless the return shows that the store was 
defendant's usual place of residence: Win-
cliester v. Cox, 3 G. Gr., 575; Hendreu v. Wells, 
10-587. 

Where service is authorized on an agent 
or officer of a corporation, or member or 
agent of a partnership, personal service is 
necessary, and a service by leaving copy at 
the usual place of residence of such person 
will not be sufficient: Brydolfv. Wolf, 32-509. 

Iffisnomer in copy: Where defendant is 
misnamed in a notice served by leaving copy, 
and has no actual notice of the action, and is 
not indebted to the plaintiff, he is not bound 
by the judgment rendered against him: Jour
ney v. Dickerson, 21-308. 

A mistake in the name of the defendant 
in the copy furnished him will not be ground 
for setting aside a default where it appears 
from the original notice and the officer's re
turn thereon that the defendant was sued in 
his right name and that the notice was read 
to such defendant by the officer: Breen v. 
Kuhn, 91-325. 

Effect of defects in substituted service: 
Where the return of service by leaving a 
copy did not state the facts essential to con
stitute such service, held, that objection 
might be taken to the jurisdiction of the 
court rendering the judgment: Clark v. Lit
tle, 41-497. 

Where the requirements of the statute as 
to service by copy are not observed, defend
ant is not in court, and any judgment against 
him is erroneous and will be reversed on ap
peal: Harmon v. Lee, 6-171. 

Amended return: The officer's return may 
be amended in accordance with the facts: 
Brown v. Pétrie, 86-581. 

Presumptions: Where the return of the 
sheriff showed service on " L . Bur t " of a no
tice directed to Luther Burt, held, that judg
ment thereon for failure to appear was not 
erroneous, and that the court was authorized 
to infer that the person served was the per
son named in the notice: Davis v. Burt, 7-56. 

Under the Code of '51, which did not re
quire the return to state whether a copy of 
the notice had been delivered, held, that in 
the absence of any statement in the return 
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it would be presumed that the officer had 
done his duty in that respect: Watts v. While, 
12-330. 

Even though the return does not show 
sufficient service, yet it will be presumed, 
in support of the ruling of the court holding 
the service sufficient, that due proof of serv
ice was made in some other manner: Lees v. 
Wetmore, 58-170. 

The presumption is that the officer made 
the service shown by his return in the man-
mer prescribed by law: Ketchum v. White, 72-
193. 

Evidence: Upon grounds of public policy, 
the return of the officer, even though not 
regarded as conclusive, should be deemed 
strong evidence of the facts as to which the 
law requires him to certify, and should or
dinarily be upheld, unless opposed by clear 
and satisfactory proof: Wylaiid v. Frost. 75-
209. 

"Where it appears that the return, which 
is of record, with reference to the date of 
service is not the return of the officer, and 
that the official return in that respect is not 
in existence, it is competent to establish the 
date of service bv parol: McComb v. Council 
Bluffs Ins. Co., 83-247. 

The return as to the service of notice may 
be overthrown by evidence although it must 
be regarded as strong evidence of the facts 
to which the law requires the officer to cer
tify: Hoitt v. Skinner, 68 N.W., 788. 

The return of the officer is not conclusive 
as to the correctness of the copy given the 
party upon whom the notice is served, and 
when it is shown that the copy fixed an er
roneous date for the commencement of the 
term of court at which defendant was re
quired to appear and that on that account 
defendant was misled so as to be unable to 
make defense he was entitled to have the 
judgment set aside on petition: Browning v. 
Gosnell, 91-448. Further as to evidence of the 
return, see notes to \ 3024. 

Objection to service: An objection to the 
sufficiency of the service of notice can be 
made only by the parties as to whom the 
service is claimed to be defective: Semple v. 
Lee, 13-304. 

Defective service: Insufficient service 
will not be ground for quashing the notice 
and dismissing the cause: Clieever v. Lane, 3 -
296. 

There is a clear distinction between a 
service insufficient only in the manner of 
making it and a case where no service at all 
is made or attempted to be made. In the 
latter case there is no question of jurisdic
tion to decide, and if a judgment is rendered 
under such circumstances against a party i t 
will be a nullity. But if there is a question of 
jurisdiction raised which the court must de
cide, if it does so erroneously against the de-
fandant, and renders a judgment for plaintiff, 
such judgment will be voidable, but binding 
upon the parties until reversed or corrected 
on appeal: Bonsall v. Isett, 14-309. 

Where it appears that there was notice 
and return of personal service, a defect 
therein which is held immaterial by the tri
bunal cannot be taken advantage of collater
ally: Pitrsley v. Hayes, 22-11: Ballinytr v. 
Tarbell, 10-491. 

Though the notice be irregular and in
sufficient, yet if the court takes jurisdiction 
to render the judgment, the judgment is not 
void, but the error can only be taken advan
tage of on appeal: Moody v. Taylor, 12-71; De 
Tar v. Boone County, 34-488; Woodbury v. Ma-
guire, 42-339. 

Where there is service, though defective, 
the judgment can only be attacked in a direct 
proceeding. The presumption is in favor of 
the correctness of the proceedings of a court 
ot general jurisdiction and that a public offi
cer properly discharges his duty: Bokerv. 
Chapline, 12-204. 

Therefore, held, that the judgment of a 
court of general jurisdiction rendered upon 
service, by leaving a copy, although the re
turn did not show that defendant was not 
found, could not be attacked collaterally: 
Bonsall v. Isett, 14-309; Gregg v. Thompson, 
17-107; Muscatine Turn Verein v. Funck, 18-
469. 

The determination of the court as to the 
sufficiency of proof of service cannot be col
laterally attacked: Ketchum v. White, 72-
193: Baker v. Jamison, 73-698. 

Where there is actual service and the 
return is defective, the judgment is not 
void and can only be attacked in a direct 
proceeding: Moomey v. Maas, 22-380. 

Where it appears that there was notice 
and service, though they were defective, yet 
if the court determines in favor of their suf
ficiency, even though the determination be 
erroneous, the court will have jurisdiction, 
and its judgment cannot be held void in a 
collateral proceeding: ShoMhan v. Loffer, 24-
217; Farmers' Ins. Co. v. Highsmith, 44-330; 
Shea v. Quintín, 30-58; Bollinger v. Tarbell, 
16-491; Botch v. Humboldt College, 89-480. 

If a service of an original notice, which 
service is in part defective, is shown to have 
been made, and it appears that the trial 
court has determined that it is sufficient, its 
sufficiency cannot be attacked in a collateral 
proceeding: Schneilman v. Noble, 75-120. 

Where notice of an application to sell 
land belonging to a ward was served on the 
ward three days before the appointment of 
the guardian, lield, that the irregularity was 
not sufficient to affect the jurisdiction of the 
court: Hamiel v. Donnelly, 75-93. 

Where there appears to have been serv
ice, and the court rendering the judgment 
determined that there was such personal 
service as to authorize the rendition of a 
judgment, the judgment is not open to col
lateral attack on the ground that the service 
was not sufficient: Latterelt v. Cook, 1-1. 

The sufficiency of service being subject 
to the determination of the court, and that 
determination being that it is sufficient, 
such determination is conclusive against 
collateral attack: Telford v. Barney, 1 G. Gr., 
575. 

Where the court's jurisdiction depends 
upon the sufficiency of service of notice, and 
it finds and adjudges that due and lawful 
service has been made, this judgment can
not be attacked collaterally upon proof that 
service was in fact insufficient: Lees v. Wet-
more. 58-170. 

Where a decree recited a finding by the 
court that defendant had been served with 
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notice, held, that the presumption was in 
favor of such finding, and the tact that the 
record did not otherwise show service would 
not overthrow the presumption. The party 
claiming the fact to be otherwise must allege 
and prove such fact: Hale v. First Nat. Hank, 
50-642. 

If there is notice., but it is illegal and 
technically defective, and the court holds it 
sufficient and enters judgment, such judg
ment is not void or subject to collateral at
tack: Dougherty v. McManus, 36-657. 

Where the judgment of the court shows 
that there was notice of some kind, and that 
the sufficiency of the service was deter
mined by the court in favor of its jurisdic
tion, the proceedings cannot be regarded as 
void for want of jurisdiction on account of 
irregularities appearing in the record which 
affect the service. Such judgment cannot 
be questioned in a collateral proceeding, 
but only upon appeal or otherwise as pro
vided by law: Woodbury v. Maguire, 42-339. 

I t will be presumed in such case that due 
proof of all matters necessary to be shown 
was made to the court upon which the ad
judication of the sufficiency of the service 
was had: Tharn v. Brenneman, 41-251. 

Where a judgment was rendered on a re
turn of service which did not state the date 
thereof, Iwld, that it was not subject to col
lateral attack by a motion to vacate the 
judgment filed four years after its rendition: 
Wilson v. Call, 49-463. 

If there is notice, though defective, the 
proceeding will not be void on account of er
ror of the court in holding the notice suffi
cient: Bunce v. Bunce, 59-533. 

When the question of jurisdiction upon 
service by publication is necessarily pre
sented to a court of general jurisdiction, 
and is decided in favor of its jurisdiction, 
such judgment will be conclusive against 
a collateral attack: Wright v. Marsh, 2 G. 
Gr., 94. 

Where a statute provided that notice in 
a particular proceeding should be given, 
such as the court might prescribe, and the 
court ordered due notice to all concerned to 
be given, and then entered on its record a 
recital that service of notice of the proceed
ing had been made, pursuant to the direction 
of the court, held, that the determination was 
sufficient and the judgment could not be 
attacked collaterally: Stanley v. Noble, 59-666. 

Where the court necessarily determines, 
in rendering judgment, that the service of 
notice was sufficient, the correctness of this 
ruling cannot be questioned in a collateral 
proceeding: Fanning v. Krapfl, 68-244. 

Mere want of compliance with the require
ments of statute as to form of notice and 
manner and time of service will not consti
tute a want of notice such as to render the 
judgment void. If there is a mere defect in 
the notice or service, it is subject to correc
tion on appeal, but cannot be relied on as 
avoiding the judgment: Shea v. Quintín, 30-58. 

For instance, where the notice directs de
fendant to appear at the next term, but does 
not name the term, a judgment rendered in 
pursuance thereof will not be void for want 
of jurisdiction, Such a case is one of defect

ive notice and not want of notice: De Tar v. 
Boone County. 34-488. 

Where the original notice and return of 
the officer were regular and sufficient, but 
the copy delivered was defective in erro
neously stating the date of commencement 
of the term of court in which defendant was 
required to appear, held, that the judgment 
was not void and subject to collateral attack: 
Irions v. Keystone Mjg. Co., 61-406. 

Where some essential requirement of the 
law going to make up and constitute notice 
to the party is omitted, so that practically 
the notice required by the law has not been 
given, then there is such a fatal defect in the 
substance of the notice that no jurisdiction 
is conferred thereby: but if a party has been 
served with a notice which informs him of 
the remedy sought and the time and place 
he is required to appear, proceedings had in 
conformity with such notice will not be held 
void in a collateral proceeding, although 
there are defects in the notice or service: 
Lyon v. Vanatla, 35-521. 
i Where a defendant is personally served 
with notice, a judgment of the court by de
fault will not be void for want of jurisdiction, 
although he was not served the requisite 
number of days before the return day, as re
quired by law. Such a service will be simply 
defective and not void: Darrah v. Watson, 36-
116. 

The fact that judgment is rendered at the 
first term after service of notice, and that 
the requisite time has not intervened be
tween the service of notice and the begin
ning of the term, will not render a judgment 
in rem void and subject to collateral attack: 
Griffith v. Milwaukee Harvester Co., 92-634. 

Where there is a service insufficient only 
in the manner of making it, a question of 
jurisdiction is raised which the court may 
decide, and if it does so decide erroneously, 
its judgment, though voidable, is binding 
until reversed and corrected on appeal: My
ers v. Davis, 47-325. 

Original notice of an action by an attach, 
ment was attempted to be served out of the 
state but the service was invalid by reason 
of mistake as to the identity of the person 
to be served, but in a subsequent action of 
which the same person had lawful notice the 
first action was referred to; held, that such 
defendant, although not appearing in the 
first action, could not be heard on a motion 
to set aside a judgment in that action and 
sale thereunder, it not appearing that he 
had any defense to the action: Corn Ex-
cliange Bank v. Applegate, 65 N.W., 1007. 

Service upon an agent upon whom service 
against the principal is not authorized is not 
simply defective service, but must be regard
ed as no service, and judgment rendered in 
pursuance therof will be void for want of 
jurisdiction: State Ins. Co. v. Oranger, 62-272. 

A motion to correct a judgment rendered 
by default upon defective service must be 
made in the lower court, or the error in ren
dering such judgment cannot be reviewed on 
appeal: Pratt v. Western Stage Co., 27-363. 

Where a judgment is rendered without 
notice it is void and will be set aside in chan
cery. This relief will not be granted if the 
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party holding such void judgment has a valid Where the return did not show either 
claim whereon it was rendered to which personal service, or sufficient notice by leav-
there is no defeilse, but if such claim is ing copy, lield, that the case was not one of 
barred by the statute of limitations the defective service, but want of service, and 
judgment may be enjoined: Qerrish v. Seaton, the court acquired no jurisdiction: Dohras v. 
73-15. Mann, 76-723. 

Where the notice is not read to defend- Service of notice on a local agent in an 
ant and the copy given him is defective in action not relating to the business of his 
that it does not show that the notice was agency gives the court no jurisdiction: State 
signed by plaintiff or his attorney the court Insurance Co. v. Waterhouse, 78-674. 
acquires no jurisdiction: Hoitt v. Skinner, 68 Where the record in an action against 
N. W., 788. two defendants showed a notice addressed to 

Where the fact, of service of notice ap- both of them, with return of service on one, 
pears from the decree, it is sufficiently shown and judgment by default against him, and a 
by the record, if there is nothing in any judgment against the other a t a subsequent 
other part of the record showing otherwise: term, without any further service, held, that 
Tolivar v. Morgan, 75-619. there being a conflict in the oral evidence as 

Notwithstanding a decree recites lawful to whether or not notice was actually served, 
service of notice the contrary may be shown, the lower court correctly found tha t the 
and when established in a direct proceeding judgment against the latter defendant was 
the judgment will be set aside: Wolff v. without notice, and therefore void for waut 
¡Slienandoali 2iat. Bank, 84-138. of jurisdiction: Jamison v. Weaver, 84-611. 

SEC. 3520. Indorsement and return by sheriff. If the notice is 
placed in the hands of a sheriff, he must note thereon the date when received, 
and proceed to serve the same without delay in his county, and must file the 
same, with his return thereon, in the office of the clerk of the court where the 
action is pending, or return the same by mail or otherwise to the party from 
whom he received it. [C. 73, § 2605; R., § 2819; C'51, § 1717.] 

The failure of the sheriff to indorse on will not vitiate the service thereof: Cobb v. 
the notice the time it was received by him Newcomb, 7-43. 

SEC. 3521. Penalty—amendment. If a notice is not filed or returned 
by the sheriff to the person from whom it was received, or if the return 
thereon is defective, the officer making the same may be fined by the court 
not exceeding ten dollars, and he shall be liable to an action for damages 
by any person aggrieved thereby. But the court may permit an amend
ment according to the truth of the case. [C. '73, § 2606; R., § 2820.] 

SEC. 3522. Service on Sunday. Notice shall not be served on Sunday 
unless the plaintiff, his agent or attorney makes oath thereon that personal 
service will not be possible unless then made, and a notice so indorsed shall 
be served by the sheriff, or may be served by another, as on a secular day. 
[C'73, §2607; R., §2821.] 

SEC. 3523. Notice of no personal claim. The plaintiff may state in 
the notice the general subject of the action, a brief description of the prop
erty affected by it, and that no personal claim is made against any defend
ant, naming him, and if such defendant unreasonably defends he shall pay 
the costs occasioned thereby. [C. '73, § 2608; R., § 2822; C. '51, § 1724.] 

SEC. 3524. Proof of service—patients in hospital for insane. If 
service is made within the state, the truth of the return is proven by the 
signature of the sheriff or his deputy, and the court shall take judicial 
notice thereof. If made without the state, or by one not such officer within 
the state, the return must be proven by the affidavit of the person making 
the same. Service may be made on any patient confined in any of the hos
pitals for the insane by the superintendent or assistant superintendent 
thereof, and the certificate of such officer, under the seal of the hospital, 
shall be proof of such service. [20 G. A., ch. 77; C'73, § 2609; R., § 2823; 
C.'51,§1732.] 

The best evidence of the service of an It seems that the officer's return of service 
original notice is the officer's return thereof, should be deemed conclusive, and if any 
and if this cannot be had by reason of the damage is suffered through his failure to 
loss or destruction of the notice, the testi- make service in accordance with the state-
mony of the officer who made the service is ínents in his return, defendant should be left 
competent to prove the fact of service and to his remedy on the officer's bond: Irions v. 
return of the notice: Bridges v. Arnold, Keystone Mfg. Co., 61-406. 
37-221. Service made by a constable, or by any 
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the jurat did not state by whom it was sworn 
to: Kirby v. Gates, 71-100. 

The same presumption arises in favor of 
a return made by a person not a party, when 
properly proven, as in favor of a return of a 
sheriff: Macklot v. Hart, 12-428. 

In general, as to the return, see notes to 
? 3519. 

person not a sheriff, must be proven by his 
affidavit: Moss v. Blinn, 7-261. 

A sheriff has no power as such to serve 
notice outside of the limits of his county, and 
the return of service as made by him outside 
of the state in his official capacity, even 
verified by oath, will not show personal serv
ice: Weil v. Lowenthal, 10-575. 

Affidavit of service Iwld sufficient although 

SEC. 3525. Superintendent may acknowledge service. When it 
becomes necessary to serve personally with a notice or process of any kind 
a person who is confined in any state hospital for the insane, the superin
tendent thereof shall acknowledge service for such person, whenever in his 
opinion personal service would injuriously affect such person, which fact 
shall be stated in the acknowledgment of service. A service thus made 
shall be held a personal one on the defendant. [C. 73, § 2616.] 

SEC. 3526. Service on insane person out of hospital. When a 
defendant has been judicially declared to be of unsound mind and is not 
confined in any state hospital for the insane, service may be made upon him 
and upon his guardian, and, if he have none, then upon his wife, or the 
person having the care or custody of him or with whom he lives. [C. 73, § 
2615; R., § 2829; C'51, § 1729.J 

S E C 3527. On prisoner in penitentiary. When the defendant is a 
prisoner in the penitentiary, a copy of the petition must be delivered to 
nim at the time the notice is served, and a copy of the notice must be 
delivered to the husband or wife of the defendant, if any such be found 
within this state. [C. 73, § 2617; R., § 2830.] 

SEC. 3528. Service on county—presentation of claims. If a county 
is defendant, service may be made on the chairman of the board of super
visors or county auditor. But no action shall be brought against any county, 
on an unliquidated demand, until the same has been presented to such board 
and payment demanded and refused or neglected. [C.73, § 2610; R., § 
2824; C'51, § 1726.] 

Service: Whether service upon the chair
man of the board of supervisors made out
side of his county will confer jurisdiction in 
an action against the county, quaere; Gross v. 
Sioux County, 2 Dillon, 509. 

In an action not against the county, but 
against the members of the board of super
visors, service cannot be made upon the 
county auditor: Polk v. Forest, 71-26. 

In order to bind the county by a proceed
ing in court the notice must be served as 
here provided. A proceeding against the 
county treasurer with service upon him will 
not be binding on the county: Polk County 
v. Slierman, 68 N. W., 562. 

Presentation of claim: If the creditor 
presents his demand and it is not allowed 
after a reasonable time he may bring his 
action. I t is not necessary that the fact of 
the refusal to allow the claim shall appear 
from the records of the board. They can
not defeat the claim by a failure to take ac
tion: White v. PoUc County, 17-413; Ferguson 
v. Dams County, 57-601. 

After the presentation of the claim the 
board is entitled to a reasonable time in 
wnich to determine what disposition should 
be made of it and the question as to what is 
a reasonable time is one for the jury: Hoss v. 
Hardin County, 62 N. W., 844. 

This statutory provision will be enforced 
by the federal coui'ts. So lield in an acción 
to recover damages against a county for the 
infringement of a patent: May v. Buchanan 

County, 29 Fed., 469; May v. Cass County, 30 
Fed., 762. 

This provision, as originally enacted, was 
limited to actions commenced after it took 
effect; and held, that in an action commenced 
before the act took effect, an amendment to 
the petition, which set out a claim for the 
same recovery, basing it upon an account in
stead of a written contract, was not a new 
action: Mather v. Butler County, 16-59. 

A creditor is not obliged to appeal from 
the action of the board in refusing to allow 
his claim, but may bring action against the 
county: Armstrong v. Tama County, 34-309; 
Curtis v. Cass County, 49-421. 

The common-law remedy by action against 
the county is not taken away by this statu
tory provision, but the party has his election 
of appealing from the disallowance of his 
claim or instituting his action in the proper 
court: State ex rel. v. County Judge, 5-380. 

I t is only unliquidated demands against 
the county that must be presented to the 
board: Sanford v. Lee County, 49-148. 

The provision that demand, must be made 
is not applicable where the claim has already 
been presented and liquidated or allowed, 
and a warrant, note or bond has been issued 
therefor: Clapp v. Cedar County, 5-15, 44. 

This statutory provision is applicable to 
a claim by one county against another for 
relief furnished to a pauper: Cirro Gordo 
County v. Wright County, 50-439. 

x\ claim against the county for the refund-



Tit. XVIII, Ch. 6. 
1315 

MANNER OF COMMENCING ACTIONS. §3529 

ing of taxes must be presented in accordance 
with the provisions of this section before 
action is brought thereon: Bibbins v. Clark, 
90-230. 

The statute of limitations commences to 
run against a claim which is thus required 
to lie presented from the time it accrues and 
not from the time it is presented: Baker v. 
Johnson County, 33-151; Kinsey v. Louisa, 
County, 37-438. 

Proof of the fact of demand may be made 
by the testimony of the person making such 
demand: Ferguson v. Davis County, 57-601. 

If a claim is allowed in part the accept
ance of the allowance bars an action for the 
balance: Brick v. Plymouth County, 63-462; 
Wapello County v. Sinnaman, 1 G. Gr., 413. 

But unless the party filing his claim has 
accepted a partial allowance under such cir
cumstances that a settlement or compromise 
between the parties can be inferred there
from, he is not precluded from maintaining 
his action for the portion disallowed: Wilson 
v. Palo Alto County, 65-18. 

Where partial payment was accepted 
without knowledge on the part of claimant 
that the balance of his claim was rejected, 
held, that the claimant was not precluded 
from recovering the portion of the claim 
disallowed: Fulton v. Monona County, 47-622. 

Presentation of a liquidated demand and 
acceptance of a part allowed will not estop 
claimant from recovering the balance: San-
ford v. Lee County, 49-148. 

This section does not require that a claim- , 
ant having an unliquidated demand against ' 
the county shall produce his evidence in 
support thereof, but it is enough if the 
board is informed of the amount of the 
claim, and the grounds upon which it is 
made, with sufficient clearness to enable it 
to investigate the facts and reach an intelli
gent decision: Dole v. Webster County, 76-370. 

It is not necessary that the claimant de
mand the compensation to which he claims 
to be entitled, nor produce his evidence. I t 
is enough if the board is informed of the 
amount of the claim and the ground on 
which it is made with sufficient clearness to 

enable it to investigate the facts and reach 
an intelligent decision: Homan v. Franklin 
County, 68 N. W., 559. 

I t is not error to instruct the jury that 
the aggregate recovery should not exceed 
the amount named in the claim made before 
the board of supervisors: Ibid. 

Where plaintiff presented a claim of five 
hundred dollars to the 'board of supervisors 
for personal injury to his wife caused by a 
defective bridge, which was refused, and he 
then brought action for that amount, but 
afterwards by amendment to his petition 
claimed a larger amount, on the ground that 
the injuries were more serious than they 
were at first supposed to be, lield, that plain
tiff's recovery could not exceed five hun
dred dollars, as no claim for a larger amount 
had been presented to the supervisors: Marsh 
v. Benton County, 75-469. 

Although the amount to be paid to an at
torney selected by the county attorney with 
the approval of the district court to assist in 
the prosecution of a criminal case (g 303) is 
to be fixed by the board of supervisors, yet 
their discretion is not absolute, and the at
torney is not under obligation to accept the 
amount allowed, but may resort to the courts 
to have the amount to which he is entitled 
determined: Stone v. Marion County, 78-14. 

The claim for attorney's fees taxed in a 
liquor prosecution, and which the board of 
supervisors has directed not to be paid over 
to the attorney claiming such fees, held not 
to be an unliquidated demand for which 
claim need be presented as required in this 
section: Furr v. Seaward, 82-221. 

A claim against a county for infringe
ment of a patent is such a claim as must be 
presented under this section, even though it 
is alleged that there is a fixed amount of 
royalty uniformly demanded and collected 
from users of the patented device: May v. 
Jackson County, 35 Fed., 710. 

Action against the county for injury from 
a defective bridge is barred in three months 
unless written notice of the claim has been 
given: See \ 3447, \ 1. 

SEC. 3529. On agent of corporation. If the action is against any 
corporation or person owning or operating any railway or canal, or any 
telegraph, telephone, stage, coach or car line, or against any express 
company, o ragams tany foreign corporation, service may be made upon 
any generar~ïcgent óT"such corporation, company or person, wherever 
found, or upon any station, ticket or other agent or person transacting the 
business thereof or selling tickets therefor in the county where the action 
is brought; if there is no such agent in said county, then service may be 
had upon any such agent or person transacting said business in any othe" 
county. [C. 73, § 2611; C. '51, § 1727.] r K ^ J 3 ^ / ^ ^ %* V 

withTnthe stMfe will not confer jurisdiction: 
Elgin Canning Co. v. Atchison, etc., It. Co., 24 
Fed., 866. 

A foreign corporation doing business in 
the state in such way that it may be served 
with notice under statutory provisions can
not be deemed a nonresident in such sense 
that the statute of limitations will not run in 
its favor: Wall v. Chicago &• X W. li. Co., O'J-
498. 

Service upon the trackm aster of a rail
road, held not sufficient to constitute service 
upon the company: Richardson v. Burlington 
&M.1Í.R. Co., 8-260. 

A railway corporation not operating a line 
of railway within the state, and not having 
any office or agency within the state, out of 
the business of which the cause of action 
arises, is not within the jurisdiction of the 
state or federal courts of Iowa, and a service 
upon one of its agents who may be found 
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The service hei'e referred to is sufficient foreign railroad company doing business in 
in an action in the federal court against a Iowa: Dinzyv. Illinois Cent. i î . Co., 61 Fed., 49. 

SEC. 3530. On agent of insurance company. If the action is against 
an insurance company, for loss or damage upon any contract of insurance 
or indemnity, service may be had upon any general agent of the company 
wherever found, or upon any recording agent or agent who has authority 
to issue policies. 

As to place of suit in action against insurance company, see \ 3499, and notes. 

SEC. 3531. On municipal or other corporation. When the action is 
against a municipal corporation, service may be made on the mayor or 
clerk; if against a school township or independent district, on the president 
or secretary; if against any other corporation, on any trustee or officer 
thereof, or on any agent employed in the general management of its busi
ness, or on any of the last known or acting officers of such corporation; and 
if no person can be found on whom service can be made as provided in this 
and the two preceding sections, it may be made by publication as provided 
in other cases. [C.73, § 2612; R., § 2824; C'51, § 1726.] 

In an action against a foreign insurance 
company brought in a county in which the 
contract of insurance was made, service of 
notice may be made upon any agent in the 

Service upon the treasurer of an inde
pendent school district is a sufficient service 
upon the district: Kennedy v. Independent 
School Bist, 48-189. 

A notice in a garnishment proceeding di
rected to A. B., Mayor of Iowa City, C. D., 
Recorder of Iowa City and E. F., Treasurer 
of Iowa City, held not to give the court any 
jurisdiction of the city, the notice not being 
directed to nor served upon such persons as 
officers: Claflin v. Iowa City, 12-284. 

In an appeal from the action of the board 
of equalization in a city notice may be served 
upon the mayor: farmers' Loan dé Trust Co, 
v. Newton, 66 N.W., 784. 

Service upon an agent of a corporation, 
employed in the general management of the 
business of a corporation, may be made in 
all actions without regard to the place where 
the action is brought. The statutory pro
visions with reference to service upon an 
agent or clerk employed in an office or 
agency are not applicable: Centennial Mut. 
L. Ass'n v. Walker, 50-75. 

An agent having no authority to act for a 
corporation within the state, and whose du
ties outside of the state were limited to the 
investigation of facts and reporting them to 
the genei-al manager, lield not to be such an 
agent as that service upon him would con
stitute service upon the corporation: Philip 
v. Covenant Mut. Benefit Ass'n, 62-633. 

state designated by the company under the 
statutes of the state as an agent on whom 
service may be made: Niagara Ins. Co. v. 
Bodecker, 47-162. [But now see gg 1722,1818.] 

In a particular case, held that the officer 
upon whom notice was served as secretary of 
defendant corporation was such by virtue of 
election and recognition. As to whether 
service on a merely defacto officer would be 
sufficient, quaere: Perry Bistiict Fair Society 
v.Zenor,_ 64 N.W., 598. 

Service on a general agent within the 
state is sufficient and it is not necessary that 
such agent have a fixed and definite place of 
business and the question whether the stat
ute of limitations runs against a foreign cor
poration on account of its having such agent 
in the state cannot depend upon whether the 
creditor of such corporation has knowledge 
of the existence of such agency: Winney v. 
¡Sandwich Mfg. Co., 86-608. 

But the fact that there is in the state an 
agent of a foreign corporation upon whom 
service might be made does not render such 
foreign corporation a resident in such sense 
that the statute of limitations will run in its 
favor except in the case of railroad com
panies operating roads within the state: Ibid. 

S E C 3532. On agent, as to business of office or agency. When a 
corporation, company or individual has, for the transaction of any business, 
an office or agency in any county other than that in which the principal 
resides, service may be made on any agent or clerk employed in such office 
or agency, in all actions growing out of or connected with the business of 
that office or agency. [0.73, § 2613; R., § 2827; C'51, § 1705.] 

Service cannot be made upon another 
agent of the same party than that who 
transacts the business out of which the ac
tion arises, and whose agency is of a differ
ent scope. In such cases the service must be 
made upon some one connected with the 
business out of which the action grows, and 
if made upon an agent not connected with 
such business, it is a case not of defective 
service, but of entire want of service: Stote 
Ins. Co. v. Granger, 62-272. 

This section allows service upon the 
agent in a suit against the principal in mat
ters connected with the agency, but the 
principal is not required to respond to serv
ice upon the agent of a notice of garnish
ment of the principal in a proceeding for the 
collection of a debt from the agent in no 
manner connected with the agency: Upton 
Mfg. Co. v. Stewart, 61-209. 

Service on an agent of an insurance com
pany whose business is to solicit and forward 
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risks and whose residence is in the county is 
sufficient to constitute service upon the com
pany. I t is not necessary that he should be 
a general agent, have an office, or transact 
all business oí the company in the county: 
Farmers' Ins. Co. v. Iliglismilh, 44-330. 

A local insurance agent is not so em
ployed in the general management of the 
business of the company that service can be 
made upon him in a suit against the com
pany relating to a transaction not growing 
out of the business of his agency: State Ins. 
Co. v. Waterhouse, 78-674. 

Where service was made upon one who 
had become agent for a nonresident corpora
tion by a written contract, by the terms of 
which his agency had expired, but was still 
acting as agent for the completion of the 
business, held, that notice of an action 
brought to recover upon a breach of war
ranty in a sale made by the corporation 
through such agent was 
upon him: Cross v. Nichols. 

This section does not author! 

upon a general agent, but upon any agent or 
clerk employed in an office or agency which 
the defendant may have for the transaction 
of its business;, jfinncv 
86-608. i> ¿'JYH'W*—^ 

If the agency lor the prWecut'ïbn of the 
business out of which the contract arose is 
discontinued, and the agent's authority re
voked, service of process cannot be made 
upon such agent, though defendant keeps an 
agent in the same place for the transaction 
of other business: Ibid. 

In a particular case, held, that it appeared 
that defendant maintained in the state such 
an agency as that service on the agent em
ployed therein might be made with refer
ence to actions growing out of the business 
of such agency: Bellows v. Litchfield, 83-36. 

Where service of an original notice was 
made on an agent, and the sufficiency of the 
service was questioned, 7tcic?that, as the trial 

properly" served-fiourt had determined its sufficiency, it could 
72-239. ~J ' \ y í jjfirt> be attacked in a collateral proceeding-

•service Schneitman v. Noble, 75-120. 

SEC. 3533. On minor. If the defendant is a minor under fourteen 
years of age, the service must be made on his father, mother or guardian, 
but if there be none of these within the state, then on the person therein 
having care of or control over him, or with whom he resides, or in whose 
service he is employed. When he is over fourteen years of age, service on 
Mm shall be sufficient. [C.73, § 2614; R., § 2828; C. '51, § 1729.] 

Where a minor twenty years of age was 
not served with notice of an action to fore
close a mortgage given by his guardian, 
held, that the court did not acquire jurisdic
tion of him, and the judgment did not bar 
his right to question the validity of such 
mortgage on the ground that it was not 
approved by the court: Dohms v. Mann, 76-
723. 

Where it appeared on appeal that service 
of the notice of appeal had been made on a 
minor but it did not appear what his age 
was, held, that it would be presumed that he 
was of sucli age that service upon him would 
be sufficient: Brundage v. Cheneiconh, 70 N. 
W., 211. 

* * / 

Where the service is not upon the father, 
mother or guardian it should appear from 
the return that neither father nor mother is 
within the state, and that there is no guard
ian on whom service could be made: Allan 
v. Saylor, 14435. 

The judgment of a court as to the suffi
ciency of such notice can only be questioned 
on appearand cannot be attacked collaterally : 
Tharp v. Brenncman, 41-251. 

Although notice in an action against a 
minor is defective in being directed to the 
guardian instead of to the minor, yet if it 
contains the necessary statements, and is in 
fact served upon the minor, a judgment 
rendered in pursuance thereof will not be 
void for want of jurisdiction: Dahms v. Alston, 
72-411. 5 ^ X / f V 

SEC. 3534. By publication. Service may be made by publication, 
when an affidavit is filed that personal service can not be made on the defend
ant within this state, in either of the following cases: 

1. In actions brought for the recovery of real property, or an estate or 
interest therein; 

2. In an action for the partition of real property; 
3. In an action for the sale of real property under a mortgage, lien or 

other incumbrance or charge; 
4. In actions to compel the specific performance of a contract of sale of 

real estate, or in actions to establish or set aside a will, where in such cases 
any or all of the defendants reside out of this state and the real property is 
within it; 

5. In actions brought against a nonresident of this state, or a foreign 
corporation, having in the state property or debts owing to such defendant, 
sought to be taken by any of the provisional remedies, or to be appropriated 
in any way; 

6. In actions which relate to or the subject of which is real or personal 
property in this state, when any defendant has or claims a lien or interest, 

g W J ^ o- hby^-% • / y f V i f f . 
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actual or contingent, therein, or the relief demanded consists wholly or 
partly in excluding him from any interest therein, and such defendant is a 
nonresident of the state or a foreign corporation; 

7. Iif aliáftctions where the defendant, being a resident of the state, has 
departed therefrom, or from the county of his residence, with intent to delay 
or defraud his creditors, or to avoid the service of a notice, or keeps himself 
concealed therein with like intent; 

Where the action is for a divorce, if the defendant is a nonresident 
of the state, or his residence is unknown. [C. 73, § 2618; R., §§ 2831-2; C. '51, 
" 1725.] 

When proper: A proceeding to foreclose 
a mortgage may be brought against a non-
esident upon service by publication: Bob-
rtson v. Young, 10-291. 

The provisions for service by publication 
in such cases are not unconstitutional: 
Palmer v. MeCormick, 28 Fed., 541. 

An affidavit stating that defendant has 
absconded so that ordinary service cannot be 
made upon him in the state is not sufficient 
to give the court jurisdiction upon service 
by publication: Fuller v. Biggs, 66-328. 

Service by publication in foreclosure pro
ceedings may be made not only in actions 
against nonresidents, but when the affidavit 
shows that personal service cannot be made 
within the state: Palmer v. MeCormick, 28 
Fed., 541. 

Statutory requirements strictly con
strued: Service by publication being only 
constructive service provided for by the leg
islature, and to be resorted to mainly in pro
ceedings ex parte, the requirements of the 
statute must be strictly complied with: Brog-
hillv. Lash, 3 G. Gi\, 357. 

The court acquires jurisdiction by pub
lication only by strict compliance with the 
requirements of the statutes: Cames v. Mitch
ell, 82-601. 

Therefore held, that publication without 
the filing of an affidavit stating that per
sonal service could not be made on the de
fendant within this state was not authorized, 
and a judgment rendered thereon was void 
for want of jurisdiction: Ibid.; Chase v. Kay-
nor, 18-449. 

While a strict compliance with the re
quirements of the statute is essential to the 
validity of a judgment rendered on service 
by publication, yet where there has been in 
a proper case such service by publication or 
personal service outside the state, and the 
only defect consists in the fact that the req
uisite time did not elapse between the serv
ice of notice and the first day of the term at 
which judgment was rendered, such judg
ment will not be void and subject to col
lateral attack: Griffith v. Milwaukee Har
vester Co., 92-634. 

Where a court acquires jurisdiction only 
by publication, unless publication is made as 
required by statute no service is obtained, 
and the proceedings of the court under i t 
are void: Hindi v. Weatlierford, 2 G. Gr., 244. 

A party relying upon service by publi
cation is held to a strict and faithful com
pliance with the statute: Smith v. Smith, 4 
G. Gr., 266; Tunis v. Withroio, 10-305. 

The statute authorizing service of notice 
by publication must be strictly pursued, and 

if the recitals in a judgment show a failure 
to comply with these requirements the judg
ment will be void: Bardsley v. Hines, 33-157. 

Judgment by default should not be ren
dered against a party not personally served 
until the court is satisfied that every re
quirement of the statute with reference to 
the publication has been performed: Pink-
ney v. Pinkney, 4 G. Gr., 324. 

The proof of service of notice required 
in case of publication is a condition prece
dent without which a court has no power to 
enter judgment by default; the proof re
quired being made an element of jurisdiction, 
the record should should show that it was 
made before default against the debtor: Brog-
hill v. Lash, 3G. Gr.,357; Lot Two v. Swet-
land, 4G. Gr.,465. 

Presumption: The statute permitting 
service by publication must be strictly com
plied with. Hence, in an action to set aside 
a judgment for want of legal notice, where it 
is not shown by the record, nor by evidence 
aliunde, that the defendant was a nonresident 
when the service upon him was attempted, 
the court will not presume that he was not a 
resident: Hartley v. Boynton, 5 McCrary, 453. 

If the record discloses the fact that the 
proper steps for service by publication which 
are required to be made matter of record have 
not been made to appear to the court, the pre
sumption which obtains in favor of the juris
diction of a court of general jurisdiction is 
thereby rebutted: Tunis v. Withrow, 10-305. 

Judgment rendered upon service by pub
lication may be attacked collaterally by show
ing that the essential steps have not been 
taken. So held under a previous statute 
which required the sending of a copy of the 
petition by mail to the defendant, although 
It was recited by the decree that defendant 
had been served with notice as required by 
law: McQahen v. Cart; 6-331. 

Under a statute providing that the court 
might order publication of notice in case 
certain facts were shown by affidavit, held, 
that the filing of such affidavit was necessary 
to give the court jurisdiction to order publi
cation, and that the fact that the affidavit 
was filed would not be presumed in the ab
sence of express adjudication to that effect: 
Bradley v. Jamison, 46-68; Bardsley v. Hines, 
33-157. 

The statements in an affidavit for publi
cation showing nonresidence of defendant 
are to be deemed to cover the period for 
making the contemplated service under the 
forms prescribed by law, and in the construc
tion of such affidavits it will be presumed to 
be intended that personal service could not 
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be had for the term, not merely that it could was sufficient evidence upon which to base 
not be had on the day the affidavivwas made the determination that the defendant could 
or filed: Snell v. Meservy, 91-322. ÍT^ )( J V h o t be found within the state: Byrne v. 

The fact that a person having a claim 
against a nonresident does not bring suit by 
attachment on publication as he might, does 
not raise any presumption of payment: Lud-
ruiy v. Blackshere, 71 N. W., 356. 

Where jurisdiction is acquired only by 
service by publication, presumption as to the 
fact of publication will not be indulged to 
support it: Miller v. Corbin, 46-150. 

But a judgment upon service by publica
tion cannot be attacked in a collateral pro
ceeding for mere insufficiency in the notice 
or service, if the court has held it sufficient: 
Greyy v. Tlwmpson, 17-107. 

The determination of a court that proof 
of service by publication is sufficient cannot 
be questioned in a collateral proceeding to 
set aside the sheriff's deed executed to the 
purchaser at a sale under a judgment recov
ered on service by publication only: Fanniny 
v. Krapfi, 68-244. 

Steps necessary: Two conditions must 
exist to authorize service by publication 
against a nonresident or a foreign corpora
tion having property or debts sought to be 
taken by any of the provisional remedies, in 
order to give the court jurisdiction to enter 
judgment against defendant upon such serv
ice: First, the action must relate to some 
of the interests enumerated in the statute; 
and second, defendant must be a nonresident 
of the state or a foreign corporation: Jitneeley 
v. Van Steenburg, 69-696. * V % 7 J 

If these two conditions in fact exist at the 
time judgment is entered, it is valid al
though their existence is not shown by the 
record. The statute does not require that 
these facts be shown, but only that publica
tion be made in the manner and for the 
length of time prescribed. The fact of pub
lication must be shown by the record or the 
judgment will be void; but the existence of 
the two conditions above mentioned need 
not be thus shown. It is the fact, and not 
proof of the fact, which confers jurisdiction 
in these respects: Ibid. 

It is not necessary that an affidavit for 
service by publication in such cases show 
that defendant is a nonresident. Such non-
residence is a jurisdictional fact, but it is to 
be ascertained and proved the same as any 
other necessary fact in the case: Taylor v. 
Ormsby, 66-109. 

If defendant does not live within the state, 
plaintiff may properly make affidavit that 
service cannot be made within the state, 
notwithstanding the possibility that personal 
service might be made during a temporary 
visit: Palmer v. McCormich, 30 Fed., 82. 

The fact that there is service by publica
tion on the filing of an affidavit of nonresi-
dence of the defendant does not show that 
such defendant was a nonresident: Carter v. 
Steyer, 93-533. 

Under a statute authorizing publication 
of notice in certain cases, when defendant 
could not be found within the state, upon 
proper showing of the fact by affidavit, held, 
that proof of the nonresidence of defendant, 
and return of "not found" by the sheriff, 

lîoberts, 31-319. 
While affidavit for publication of notice 

as against parties out of the state under a 
previous statute should state facts showing 
that diligence had been used to ascertain 
the name and residence of the party, yet 
where everything else was regular, and the 
affidavit stated the use of diligence, held, 
that the failure to state the facts constituting 
such diligence would not deprive the court 
of jurisdiction so as to render its decree void: 
Little v. Chambers, 27-522. 

Under the same statute, held, tha t the 
fact that the affidavit for publication was 
made by plaintiff's attorney, which did not 
explain affiant's means of knowledge, or why 
it was not made by plaintiff, was not a ground 
for attacking collaterally a judgment ren
dered on such publication: Bantu v. Wood, 32-
469. 

Under previous statutory provisions that 
publication of notice could only be made 
upon an order of the court, held, that such 
order could not be made by the clerk, and 
that judgment upon service by publication 
thus ordered was void: Miller 0. Corbin, 46-
150; Bayer v. Foster, 62-321. 

Under provisions of the Code of '51, that 
default should not be entered against a de
fendant served by publication until proof was 
made that a copy of the petition and notice 
had been mailed to his address, held, that 
judgment by default upon such notice with
out such proof being made was void, and that 
the fact that the proof of mailing was made 
should appear of record and would not be 
presumed: Broghill 0. Lash, 3 G. Gr., 357; 
Taylor v. Brobst, 4 G. Gr., 534. 

Under the same provisions, held, that a 
sale in an attachment proceeding in which it 
did not appear that the petition and notice 
had been thus mailed to defendant was void, 
and that the judgment could not be made 
valid by supplementing defects in the serv
ice and proofs after default was rendered: 
Hodson v. Tibbelts, 16-97. 

Also, held, that the fact of mailing the 
notice and petition was a jurisdictional step 
upon which the power of the court was made 
to depend and should be made to appear per
manently upon the record: McQalien 0. Carr, 
6-331; Abell v. Cross, 17-171. 

Held, also, that the order for publication 
in such cases should direct the mailing of a 
copy of the petition and notice, but that the 
fact that it did not so direct would not con
stitute an error in the subsequent proceed
ings if it was shown the copies were duly 
mailed: Lyon v. Comstock, 9-306. 

The affidavit for publication maybe suffi
cient though the venue be omitted, provided 
the state and county where it is made appear 
from the context: Palmer 0. McCormick, 30 
Fed., 82. 

Effect of publication: Judgment in an 
action to quiet title rendered upon service 
by publication when without appearance for 
defendant, purporting to bar defendant from 
ever asserting any right or title to the land, 
/leWnot a bar against defendant's seeking in 

i i * \ 3 * 3 
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another suit to assert title to the same land: 
Pitts v. Clay, 27 Fed., 635. But see Arndt v. 
Griggs, 134 U. S., 316. 

Service by publication upon a nonresident 
minor is to be made in the same manner as 
upon an adult, and when the service is so 
made the court will have authority to ap
point a guardian ad litem: Judd v. Mosely, 30-
423. 

No personal judgment: Judgments in 
personam cannot be rendered where jurisdic
tion is acquired by publication only: Dooliltle 
v. Shelton, 1 G. Gr., 272. 

Where the action is improperly com
menced by publication, defendant being a 
resident of the state, and he enters an ap
pearance without service of notice, the juris
diction is not in rem only, but is personal to 
the same extent that it would have been if 
he had been personally served: Equitable L. 
Ins. Co. v. Gteason, 56-47. 

I t is error to enter a judgment in personam 
upon service by publication in a proceeding 
for attachment against a nonresident: Wilkie 
V. Jones, Mor., 97. 

In such a case judgment should be in rem 
only, and a personal judgment would be void, 
even though the attached property were sold 
thereunder: Smith v. Griffin, 59-409. 

That personal judgment cannot be ren
dered upon service by publication without 
appearance by defendant, see ¡jjj 3537 and 3800 
and notes. 

A personal judgment rendered against an 
absconding and nonresident debtor upon 
service by publication is absolutely void, and 
a sale of real estate thereunder is unauthor
ized: Cassidy v. Woodward, 77-354. 

Personal judgment cannot be rendered on 
personal service made outside of the state 
and without appearance: Bobertson v. Stuhl-
miller, 93-326. 

No valid personal judgment can be ren
dered against a defendant served by publi
cation only, who has not made an appear
ance: Griffith v. Milwaukee Harvester Co., 92-
634. 

Even if In some respects the judgment 
seems to be personal, yet if taken together 
it contains the essentials of a judgment in 
rem, it will be upheld: Ibid. 

Judgment against property: A judg
ment in an attachment proceeding upon serv
ice by publication binds only the property 
attached and cannot be enforced in personam, 
and other property than that seized under 
the attachment cannot be sold, nor can the 
attachment operate as a lien upon other 
property: Banta v. Wood, 32-469; Mayjield v. 
Bennett, 48-194. 

Therefore, held, that where an action by 
attachment was brought upon a note without 
reference to the mortgage given to secure it, 
the mortgaged property not levied on under 
the attachment could not be sold under the 
execution: Banta v. Wood, 32-469. 

An action against a nonresident corpora
tion may be maintained in the courts of this 
state when aided by attachment of property 
found within the state, and the judgment of 
a federal court in this state dismissing a for
mer action based on the same cause, but not 
aided by attachment, is no bar to the sub

sequent action: Weyand v. Atchison, T. <£• S. 
F. B. Co., 75-573. 

An action to quiet title is within the pro
visions of subdivision 6 of this section: 
Carnes v. Mitchell, 82-601. 

In a partition suit where the service upon 
nonresident minors was by publication, and 
a guardian ad litem was appointed who ap
peared and answered, held, that the service 
of notice was sufficient and the proceedings 
as to the nonresident minors final and con
clusive: Williams v. Westcott, 77-332. 

Where an attempt was made to substitute 
a judgment in rem for a personal judgment 
rendered twelve years before, and read and 
approved and signed by the judge who pre
sided in the court at the time, held, that as 
the defendant in the former proceedings had 
conveyed his interest in the land, service 
upon him by publication was not authorized 
by law: Cassidy v. Woodward, 77-354. 

In an action to abate a liquor nuisance, a 
nonresident of the state, who is assignee in 
bankruptcy, and as such holds title to the 
lot in question, maybe served with notice by 
publication: Iiudford v. Thornell, 81-709. 

Service by publication in an action to 
quiet title is valid in cutting off the rights 
of a nonresident: Knudson v. Litchfield, 87-
111; Arndt v. Giiggs, 134 U. S., 316. 

Where a suit is commenced for attach
ment upon service by publication only, and 
no property is attached, the judgment is a 
nullity: Judah v. Stephenson, 10-493; Cooper 
v. Smith, 25-269. 

The court acquires no jurisdiction in an 
attachment proceeding upon service by pub
lication, unless the property of defendant is 
attached: Wells v. Sequin, 14-143. 

Where, in an action by attachment against 
a nonresident, no property was levied on in 
the county, but a levy was made in another 
county to which, upon subsequent appearance 
of defendant in the action and motion to 
change the venue, the cause was transferred, 
held, that the lien of the attachment was 
valid from the date of the levy, and took 
precedence of an attachment in another 
action brought in the county in which the 
property was situated before the change of 
venue in the first action was had to that 
county: Laird v. Dickerson, 40-665. 

Where notice of garnishment is served in 
an attachment proceeding commenced by 
publication, but no debt due the defendant 
is reached thereby, the court acquires no 
jurisdiction, and cannot, by a subsequent 
proceeding, subject a debt afterwards com
ing into existence: Morris v. Union Pacijlc Ii. 
Co., 56-135. 

The fact that a writ of attachment issues 
against defendant as a nonresident does not 
render the proceedings in rem, where it ap
pears that defendant was personally served: 
Dar rah ». Watson, 36-116. 

In a suit against a nonresident by attach
ment upon service by publication, a debt due 
for personal services rendered by such non
resident in the state of his residence, and 
payable there, may be subjected, by garnish
ment of his creditor in this state, to the pay
ment of a claim, although by the laws of the 
state of his residence the debt would be 
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exempt from execution: Mooney v. Union isdiction to allow alimony: Harshberger v. 
Pacific 1Î. Co., 60-346. Hurshberger, 26-503: Twing i: O'Meara, 59-

In proceedings for divorce commenced by 326. 
publication of notice the court acquires jur-

SEC. 3535. Method. The publication must be of the original notice 
required for the commencement of actions, once each week for four consecu
tive weeks, before or after the filing of the petition, in some newspaper 
printed in the county where the petition is or will be filed, which paper 
shall be determined by the plaintiff or his attorney. [C. 73, § 2619 ; R., § 2833. ] 

Form of notice: Any notice which would 
give jurisdiction if personally served upon 
the party is good when served by publication 
in a proper case if the publicity of the pend
ency of the action which the law intends is 
thereby given. That is, a description in the 
notice of the person intended, which would 
be sufficient if the service was personal, is 
also sufficient when the service is by publi
cation: Fanning v. Krapft, 68-244. 

Length, of publication: Under a former 
statute providing that notice of a proceeding 
therein referred to should be published for 
a time not less than "once a week for four 
consecutive weeks," held, that the notice 
was completed at the last publication: Banta 
v. Wood, 32-469. 

In -what newspaper: I t would seem that 
under the statute publication of the notice 
in a paper published in the county but 
printed in another county would not be good 
unless there is no paper printed in the county, 
and the county in which the paper is printed 
is the next nearest county: Cooke v. Tallman, 
40-133. 

The fact that an original notice is printed 

SEC. 3536. When complete—proof. When the foregoing provisions 
have been complied with, the defendant so notified shall be required to 
appear as if personally served on the day of the last publication within the 
county in which the petition is filed, proof thereof being made by the affi
davit of the publisher or his foreman, and filed before default is taken. [C. 
73, § 2620; R., § 2834; C'51, § 1732.] 

in a paper one-half of which is " patent in-
sides" printed in Chicago does not invalidate 
the notice. If the local characteristic de
partments of the paper are in fact printed in 
the county where the paper is circulated 
there is a substantial compliance with the 
statutory provisions: Palmer v. McCormick, 
30 Fed., 82. 

The plaintiff has the right to designate 
the newspaper in which publication of origi
nal notices, or notices of execution sales 
shall be made [<j 12931: Herriman v. Moore, 
49-171. 

Under the language of § 2618 of the Code 
of '73 it was held that the publication would 
be valid though made before the filing of 
the petition. (Overruling Billings v. Jiothe, 
49-34.): Foster v. Henderson, 54-220. [This 
section contains a clause obviating any such 
difficulty. There has been also a legalizing 
act to cure such defects as to judgments 
already rendered: 18 G. A., ch. 124, \ 1.] 

The paper for publication of notice on un
known defendants is to be selected by the 
court: See \ 3539. 

The provision that proof of publication 
shall be made by affidavit of the publisher 
or foreman is only applicable to publication 
of original notices in the actions specified in 
this chapter. In other cases proof of publi

cation may be made by any one having 
knowledge of the fact. (See \ 4680): Farrell 
v. Leighton, 49-174.. 

As to judgment upon service by publica
tion, see notes to \ 3534. 

SEC. 3637. Actual service. Actual personal service of the notice 
within or without the state supersedes the necessity of publication. [C. 73, 
§ 2621; R., § 2835.] 

Personal service upon defendant outside 
of the state supersedes the necessity of serv
ice by publication and has the same force 
and effect: Mooney v. Union Pacific JR. Co., 
60-346. 

To authorize personal service without the 
state it is not necessary to file an affidavit 
that such service cannot be made within the 
state as is required in case of publication: 
Miller v. Davison, 31-435. 

Actual personal service without the state 
upon a person not a resident or citizen of the 
state merely stands in the place of notice by 
publication and does not confer jurisdiction 
to render a personal judgment without ap
pearance: Griffith v. Milwaukee Harvester Co., 
92-634; Weil v.Loiaenthal, 10-575; Bates v. Chi

cago <& N. W. B. Co., 19-260; Hakes v. Shupe, 
27-465; Darrance v. Preston, 18-396; Lutz v. 
Kelly, 47-307. 

_ Service by publication or personal service 
without the state upon a person who is not a 
resident or citizen of the state confers no 
jurisdiction upon the person. It simply au
thorizes the court to conclude the rights and 
interests of the nonresident in property over 
which the court, by process of attachment or 
otherwise, has acquired jurisdiction in rem, 
and to subject such property to sale in satis
faction of the amount found due. A personal 
judgment in such a case is a nullity: Lutz 
v. Kelly, 47-307. 

Service within the state upon a citizen of 
another state will give a court jurisdiction, 
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although he is but temporarily within the Service by publication or by personal 
jurisdiction at the time of service: Darrah v. service without the state, upon one who is 
Watson, 36-116. not a citizen or resident, confers no jurisdic-

But if the person upon whom the service tion either as to the person or property of 
is thus made has been brought within the such nonresident, other than is acquired in 
jurisdiction by fraud, as, for instance, by rem: Barrante v. Preston, 18-396. 
false statements as to the purpose for which The judgment of a court of another state 
his presence is desired, and concealment of against a nonresident not served with notice 
the fact that it was intended to serve notice within the jurisdiction, and making no ap-
upon him when brought within such juris- pearance, has no binding force nor effect 
diction, the court will not entertain the ju- upon him in personam, and an action thereon 
risdiction thus sought to be acquired: Dunlap cannot be maintained in this state: MeVwp 
v. Cody, 31-260. v. Boane, 31-397. 

The rule that if a person residing in one Decree of foreclosure on personal service 
jurisdiction be induced under false pretenses in another state is valid to support a sale of 
and representations to come within another the property, though not effectual as a per-
for the pui pose of there getting service upon sonal judgment: Jrehrman v. Contain, 155 U. 
him, the jurisdiction will be there held S., 314. 
fraudulent and the judgment void, has no Jurisdiction cannot be acquired over non-
application in a suit against a nonresident resident persons by process served without 
to subject debts due to him by a corporation the territorial limits of the state in which 
operating a line of railway within the state: the court attempting to exercise jurisdiction 
Mooney v. Union Pacific B. Co., 60-346. is held: Kelley v. NoiicichF. Ins. Co., 82-137; 

The legislature cannot, by any enact- Gary v. Northwestern Masonic Aid Ass'n, 
ment, confer upon a court of the state juris- 87-25. 
diction over the person of a citizen of another In general, see notes to \'i 3534 and 3800. 
state: Weil v. Lowenthal, 10-575. 

SEC. 3538. "Unknown defendants. Where it is necessary to make an 
unknown person defendant, the petition shall be sworn to, and state what 
interest such person has or claims to have, how the same was derived or is 
claimed to have been derived, as definitely as may be, that the name and 
residence of such person is unknown to plaintiff, and that he had sought 
diligently to learn the same; thereupon the court or judge thereof shall 
approve a notice collected from the averments of the petition, which shall 
contain the name of the plaintiff, a description of the property, and all the 
allegations of the petition concerning the interest of the unknown person, 
and the mode of devolution thereof, the relief demanded, the name of the 
court, and the term at which appearance must be made. Such notice must 
be entitled in the full name of the plaintiff against the unknown claimants 
of the property, and shall be signed by the plaintiff or his attorney. [24 6 . 
A., ch. 34; C.73, §§ 2622-3; R., §§ 2836-7.] 

If the provisions of this section are not While the verification here referred to 
complied with, the court acquires no juris- is jurisdictional that rule does not apply in 
diction of the unknown defendants: Quise v. other cases where pleadings are directed to 

M » Early, 72-283. be verified: Guthrie v. Guthrie, 84-372. 

ty V * ^ S W ^ â^SEC. 3539. Order of publication. The court or judge thereof, on its 
or his approval of the notice, shall indorse thereon an order that it be pub
lished in some newspaper of the state, designating such paper as shall be 
most likely to give notice to such unknown person. [24 G. A., ch. 34; C'73, 

-, I tî fe, H 0 § 2 6 2 4 ; R ' § 2 8 3 8 - ] 
«M ^ - r v ' ' v S E C 3540. Length of publication. Such notice shall be filed in the 

i ¿ tf" action, and its contents, without more, shall be published in the paper, and 
3 ^* "• i for the time designated, at least once each week for sfx successive weeks, 

and at the end of said time service shall be complete, and such unknown 
person in court at the next term thereafter. [C. 73, § 2625; R., § 2839.] 

S E C 3541. Mode of appearance—when required. The mode of 
appearance may be: 

1. By delivering to the plaintiff or the clerk of the court a memorandum 
in writing to the effect that the defendant appears, signed either by the 
defendant in person or his attorney, dated the day of its delivery, and to be 
filed in the case; 

2. By entering an appearance in the appearance docket or judge's cal
endar, or by announcing to the court an appearance, which shall be entered 
of record; 
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3. By an appearance, even though specially made, by himself or his attor
ney, for any purpose connected with the cause, or for any purpose connected 
with the service or insufficiency of the notice; and an appearance, special 
or other, to object to the substance or service of the notice, shall render any 
further notice unnecessary, but may entitle the defendant to a continuance, 
if it shall appear to the court that he has not had the full timely notice 
required of the substantial cause of action stated in the petition. 

No member of the general assembly shall be held to appear or answer in 
any civil or special action in any court while such general assembly is in 
session, nor shall any person be held to answer or appear in any court on 
the first day of January, the twenty-second day of February, the thirtieth 
day of May, the fourth day of July, the twenty-fifth day of December, or on 
any day of thanksgiving appointed by the president of the United States or 
by the governor of this state. [15 G. A., ch. 10; C.73, § 2626; R., § 2840.] 

but which leave is not exercised, does not 
make him a party to the suit in such sense 
as to bind him by the result of the adjudica
tion: Carson, etc., Co. v. Knapp, etc., Co., 80-
617. 

Prior to the enactment of the provision 
that a special appearance to object to the 
service of notice should constitute an appear
ance, held, that a special appearance to ob
ject to defect in the notice would not confer 
jurisdiction: Hodges v. Brett, 4 G. Gr., 345: 
Milbourn v. Fonts, 4 G. Gr., 346: Weil v. Low-
enthal, 10-575: Converse v. Warren, 4-158. 

Under such statute, held, also, that defend
ant might appear so far as to object to the 
jurisdiction of the court over the person or 
subject-matter, but if he appeared by motion 
or otherwise, seeking1 to call into action any 
power of the court except such as pertains 
to its jurisdiction, it was an appearance: VI-
mer v. Watt, 4 G. Gr., 439: Stockdale v. Buck
ingham, 11-45. 

Therefore, held, that an application for a 
continuance amounted to an appearance: 
Ibid.; Converse v. Warren, 4-158. 

Held, also, that an appearance by motion 
to suppress a deposition or quash an attach
ment constituted such appearance as to give 
the court jurisdiction: Clark v. Blackicell, 4 
G. Gr., 441. 

An appearance by motion to change the 
venue confers jurisdiction: Post v. Brownell, 
36-497. 

So held, also, as to a motion to dissolve an 
attachment: Chittenden v. Hobbs, 9-417; Wood 
v. Young, 38-102. 

An appearance to a writ of attachment 
constitutes a general appearance in the ac
tion: Winchester v. Cox, 3 G. Gr., 575. 

Appearance to set aside the sale of at
tached property does not constitute an 
appearance to the action: Osbom v. Cloud, 
21-238. 

The filing of a demurrer by a nonresident 
defendant constitutes general appearance, 

f iving the court jurisdiction: Johnson v. 
'ostevin, 60-46. 

Appearance to cross-examine plaintiff's 
witnesses, even though a general appearance 
is disclaimed, is sufficient to give jurisdic
tion: Bahn v. Greer, 37-627. 

As to appearance after default to cross-
examine witnesses, see § 3792. 

Where interveners, residents of another 
county, voluntarily appeared in an action 
and tiled their petition and an amended pe-

What sufficient: The memorandum in 
writing need not in terms state that the de
fendant appears. If he files a pleading in 
the action it will be sufficient. Such an ap
pearance will be an appearance in court, 
although the court be not in session: Conklin 
v. Johnson, 34-266. 

The fact that the order of the court in a 
case is made upon agreement of the parties 
is sufficient to show an appearance by defend
ant, whether such agreement was oral or 
in writing: Auspach v. Ferguson, 71-144. 

The written memorandum of appearance 
in a particular case, held sufficient: Shaw v. 
national State Bank. 49-179. 

Appearance to object to the service of 
notice is a general appearance to the action 
and confers j urisdiction: McFarland v. Loicry, 
40-467; Lesure Lumber Co. v. Mutual F. Ins. 
Co., 70 N.W., 761. 

An appearance to object to the original 
notice because not properly stamped, and to 
cross-examine plaintiffs witnesses, held an 
appearance to the action: Wilsey v. Maynard, 
21-107. 

Appearance to object to the sufficiency of 
service upon a director of a corporation de
fendant is sufficient to give the court juris
diction: Bobertsmi v. Eldora R., etc., Co., 27-
245. 

The rule that a special appearance to ob
ject to the notice confers jurisdiction is ap
plicable in proceedings before a justice: 
Church ». Crossman, 49-444. 

If defendant makes appearance for any 
purpose the notice has then served its pur-
pose and a second one will not be required. 
Being in court with timely notice he is held 
to answer unless he can show that by reason 
of defect in the notice, such as failure to 
specify the term at which he is required to 
appear, he has not been able to prepare his 
defense: Des Moines Branch, etc., Bank v. 
Fan, 12-523. 

Where a nonresident, having been served 
with notice in the state, but in another 
county than that in which suit was brought 
against him, specially appeared in the county 
in which suit was brought, and asked to have 
the suit dismissed for want of jurisdiction, 
held, that the court acquired jurisdiction to 
render judgment in the case: Marquardt v. 
Thompson, 78-158. 

Appearance of a person in a suit to which 
he is not a party for the purpose of securing 
leave to interplead, which is granted to him, 
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tition, held, that they were estopped from 
saying that the court did not have jurisdic
tion, and that they had no cause of action 
which by proper amendment could be joined 
with the pending action: Jack ». Des Moines 
& Ft. D. É. Co., 49-627. 

Appearance not conferring jurisdiction: 
A want of notice is not waived by appear
ance where notice is jurisdictional, except 
where a subsequent notice would have the 
effect to give jurisdiction: Spurrier v. Wirt-
ner, 48-486. 

An appearance does not waive the right 
to have an action discontinued if the peti
tion is not filed by the time fixed in the no
tice as provided in |2600 of Code of '73. (See 
i 3515): Cilnda v. Pitts'Sons' Mfg. Co., 48-528. 

An appearance after default, to have the 
default set aside as being rendered on insuf
ficient notice, is not such an appearance as 
will cure the defect in entering default with
out proper notice, such a case being different 
from an appearance before the default to ob
ject to the insufficiency of the notice: Boats 
v. Shules, 29-507. 

An appearance by motion to set aside a 
sheriff's sale is not an appearance to the 
original action: Osborn v. Cloud, 21-238. 

An appearance of a party to testify as a 
witness is not an appearance to the action: 
Nixon c. Downey, 42-78. 

Where an action is by statute required to 
be brought within a specified time, the ap
pearance by defendant to such action brought 
after the time specified, and the filing of 
pleading by him setting out such facts, will 
not constitute a waiver of the objection: 
Jones, etc Lumber Co. v. Bogys, 63-589. 

The filing of a pleading to the jurisdiction 
of the court by defendant will not confer 
jurisdiction upon the court: Elgin Canning 
Co. v. Atchison, etc., 1Î. Co., 24 Fed., 866. 

Where a motion is made to set asidea 
sheriff's sale in a court other than that in 
which the action is pending, the act of de
fendant in appearing and moving to strike 
the motion from the files will not confer 
jurisdiction upon the court: White v. Hamp
ton,14-66. 

Where a judgment was rendered upon 
service by publication, and subsequently de
fendant therein filed a petition to set it 
aside, and afterwards filed a motion in that 
case for change of venue, held, that this did 
not make the judgment effective as a judg
ment ¿>i personam: Mayfield v. Bennett, 48-194. 

Voluntary appearance in a case in which 
jurisdiction has been acquired only upon the 
defendant who has been induced by fraudu
lent representations to come within the jur
isdiction, will not confer such jurisdiction 
upon the court as to defeat collateral attack 
upon such judgment in another jurisdiction 
where it is sought to enforce it: Too/ v. 
Foley, 87-8. 

Waives defects: By appearing and sub
mitting to the jurisdiction of the court, de
fendant waives all defects in the process and 
service thereof: Bell v. Pierson, Mor., 21; 
Hall v. Biever, Mor., 113; Hedinger e. Silsbee, 
2 G. Gr., 363; Houston v. Walcolt, 1-86: Van 
Vark v. Van Dam, 14-232; Childs v. Limback, 
30-398. 

Where the court has jurisdiction of the 
subject-matter, mere irregularity in the pro
cess or its service will be cured by voluntary 
appearance; so held in case of an appeal from 
a justice of the peace : Wilgus v. Gettings 19-82. 

Appearing and submitting to the jurisdic
tion is a waiver of all objection to any pre
ceding irregularity: Cane c. WtUson,Mor., 52. 

A subsequent appearance of defendant 
will validate the previous service of a writ 
of injunction made without the court having 
obtained jurisdiction of defendant: District 
T'y v. District T'p, 54-115. 

The appearance of a party to a writ of 
certiorari cures any defect in the writ or in 
the service thereof : Bemeyv. Board of Equal
ization, 80-470. 

A party who submits to the jurisdiction 
of a court by appearing and joining issue on 
the merits of the controversy thereby waives 
any objection to such jurisdiction: German. 
Bank v. American F. Ins. Co., 83-491. 

Where notice might have been served 
which would have given the court jurisdic
tion, an appearance will waive any objection 
to insufficiency or want of notice: O'Donnell 
v. Atchison, T. & S. F. B. Co., 49 Fed., 689. 

By' attorney without authority: Where 
it is shown that appearance by 'attorney is 
made without authority, the case stands as if 
there had been no appearance, and if default 
has been entered it is the same as a default 
without service: Bice v. Griffith, 9-539; Ma-
comber v. Peck, 39-351. 

Such a judgment is a nullity, and not 
merely voidable, and even though the record 
recites that jurisdiction has been acquired, 
a sale thereunder will pass no title to an 
innocent purchaser: Harshey v. Blacktnarr, 
20-161. 

The defendant in an action upon a foreign 
judgment may deny the authority of the at
torney who appeared for him in the action: 
Ballzell o. Nosier, 1-588. 

In an action to set aside a judgment de
fendant may show that an agent or attorney 
who entered appearance for him, or accepted 
service, had no authority to do so, for the 
purpose of showing that the judgment was 
without jurisdiction: Newcomb o. Dewey, 
27-381. 

The presumption is that an attorney who 
appears for a party is authorized to do so: 
Potter v. Parsons, 14-286; Harshey v. Black-
marr, 20-161. 

But if the attorney is in fact not author
ized, the party may be relieved against the 
judgment by direct action in equity to set it 
aside: Bryant v. Williams, 21-329. 

The fact of an appearance by attorney be
ing established, it is for the party insisting 
that the appearance was unauthorized and 
the judgment void to show that fact: Bond v. 
Epley, 48-600. 

Where a foreign judgment is resisted on 
the ground that the court rendering it had 
no authority, the fact that the attorneys 
who appeared for defendant were not author
ized to do so is immaterial, if it is shown 
that defendant was duly served with notice, 
and would have been precluded without an 
appearance: Woodward v. Willard, 33-542. 

A party who adopts the acts of an at-
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torney appearing for him. although such ap
pearance is without authority, by paying 
him for such services, thereby ratifies his 
acts and is boundbv the judgment rendered: 
Jîyan v- Doyle, 31-53. 

Where an appearance by attorney is 
•authorized, the court acquires jurisdiction 
of defendant by reason of such appearance, 
and any irregularity in the original notice, 
or want of authority in the attorney tc ac
cept service of such notice is immaterial: 
Fanning v. Minnesota B. Co., 37-379. 

Evidence in a particular case of the au
thority of an attorney to appear for a party, 
neld sufficient to overcome the denial of such 
authority on the part of the party: Filis v. 
While, 61-644. 

Further as to appearance by attorney, see 
notes to ? 320. 

Time to plead: It is not error to enter 
up a judgment by default on the day of the 
filing of such appearance without giving 
time to plead when no time is asked: Sharv 
v. National State Bank, 49-179. 

Defendant is not entitled to a continuance 
except for cause upon appearing to a defect
ive notice: Des Moines Branch, etc., Bank v. 
Van, 12-523. 

Where by statute defendant was given in 
equity a longer time in which to answer than 
that allowed in law cases, field, that he would 
nevertheless be iii default in failing to entel
an appearance on the return day, although 
not required to answer on that day: McKinley 
v. Bechtel, 12-561. 

SEC. 3542. Where one or more of defendants not served. When 
the action is against two or more defendants, and one or more of them shall 
have been served, but not all, the plaintiff may proceed as follows: 

1. If the action is against defendants who are jointly, or jointly and 
severally, or severally liable only, he may, without prejudice to his rights 
in that or any other action against those not served, proceed against those 
served in the same manner as if they were the only defendants; if he 
recovers against those jointly liable only, he may take judgment against all 
thus liable, which may be enforced against the joint and separate property 
of those served, but not against the separate property of those not served, 
until they have had opportunity to show cause why judgment should not be 
enforced against their separate property; or, 

2. He may continue until the next term and bring in the other defend
ants; but at such second term the action shall proceed against all who have 
been served in due time, and no further delay shall be allowed to bring in 
the others, unless all that appear shall consent to such delay, or the cause 
is continued for other reasons. [C. 73, § 2627; R., § 2811.] 

SEC. 3543. Notice of action pending. When a petition has been filed 
affecting real estate, the action is pending so as to charge third person& 
with notice of its pendency, and, while pending, no interest can be acquired 
by third persons in the subject-matter thereof as against the plaintiff's 
rights, if the real property affected be situated in the county where the peti
tion is filed. [C. 73, § 2628; R., § 2812.] 

Effect of the notice: The record in a suit fected by subsequent proceedings in the 
to restrain the enforcement of a mortgage is 
receivable in evidence as against a purchaser 
at a foreclosure sale under such mortgage, to 
affect him with notice of the claims of the 
plaintiff in such suit: Soivden v. Craig1,26-156. 

An action to foreclose a mortgage is notice 
to the world of the rights of the mortgagee 
in the mortgaged premises: Knowles v. Bab-
lin, 20-101. 

The purchaser at a foreclosure sale is af
fected with notice of another foreclosure 
proceeding then pending as to the same prop
erty: Cooky v. Brayton, 16-10. 

The purchaser at a tax sale of land on 
which a university fund mortgage is being 
foreclosed is bound by the decree therein: 
Crum v. Cotling, 22-411. 

A purchaser pendente lite takes subject to 
an action pending against his grantor, affect
ing the title, and the fact that the suit is 
subsequently dismissed without prejudice 
and a new suit commenced will not relieve 
him of notice: Février v. Buzick, 6-258. 

A purchaser after judgment is rendered 
and satisfied, and before appeal, is not af

ease: Davis v. Bonar, 15-171. 
But where a purchaser took before judg

ment and without paying consideration, held, 
that he was affected with the result of the 
proceeding: Smith v. Kerns, 24-589. 

While the provisions of the statute ren
dering a petition affecting real estate notice 
of the action so as to charge third persons 
applies only where there is, at the com
mencement of the suit, a personal, vested 
interest, claim or lien in or upon the actual 
subject-matter of the action, held, that an 
action for the illegal sale of intoxicating 
liquors, wherein it was also sought to charge 
the property on which the sale was made, 
was such as to affect a subsequent purchaser 
of the property with notice of the claim: 
O'Brien v. Putney, 55-292. 

Where a decree has been rendered en
joining the use of premises for the illegal 
sale of intoxicating liquors, a person using 
such premises for the prohibited purpose is 
punishable for contempt in violating the in
junction, although he was not a party to the 
proceeding in which the injunction was 
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granted and had no notice thereof: Silvers v. 
Traverse, 82-52. 

Without deciding whether the vendor 
entitled to a lien may bring his action before 
maturity of the debt, to charge third persons 
with notice of his lien, the court holds that 
in a particular case, there being no right to 
a vendor's lien, an action brought before 
the maturity of the debt was not maintain
able: Erickson v. Smith, 79-374. 

The fact that the grantor fraudulently 
conceals from the grantee the pendency of 
the action will not affect the force of the 
judgment as between the opposite party and 
the grantee: Blanchard v. Ware, 37-305. 

After action is brought to set aside a 
deed for fraud, a purchaser at execution sale 
from the defendant in such action, of the 
property conveyed thereby, is charged with 
notice of the action: Rider v. Kelso, 53-
367. 

I t is the filing oí the petition which, under 
the statute, imparts notice. The indexing 
in the appearance docket is no part of the 
filing, and failure to index reversely in name 
of defendant will not invalidate the notice. 
Nor is the service of original notice an es
sential of the filing or necessary to consti
tute notice: Havtrly v. Alcott, 57-171. 

I t is the filing of the petition and not the 
service of the notice which creates notice to 
third parties: Shropshire v. Lyle, 31 Fed., 
694; Fisher v. Shropsliire, 147 U. & , 133. 

In a particular case, held, that land in con
troversy was sufficiently described in the pe
tition in a previous equity case so that the 
party was affected with notice thereof in a 
f-ubsequent. case: Citizens Savings Bank v. 
Stewart. 90-467 

The fact that the suit has been talked 
about will not constitute notice: France v. 
Holmes, 84-319. 

In what cases applicable: The doctrine 
of lis pendens is not solely confined to actions 
in equity; it is also a rule in actions at law: 
GPBrien v. Putney, 55-292. 

The doctrine of lis pendens has no appli
cation to personal pioperty. Miles v. Left, 60-
168; Ware v. Delabage, 64 N. W., 640. 

One who takes negotiable bonds with full 
knowledge of the pendency of a suit to avoid 
the bonds and coupons is not entitled to the 
protection of an innocent and bona fide pur
chaser: Durantv. Iowa County, Woolworth,69. 

A pending action will not constitute notice 
as to matters not set up in such action until 
after the acquisition of rights by a_party 
who is protected v, ithout such notice : Wlieeler 
& Wilson Mfg. Co. v. Hasbrouck, 68-554. 

The filing of a petition for divorce and 
asking judgment for alimony, and that it be 
made a lien on defendant's real estate, does 
not create a lien on particular property, nor 
is it sufficient to give notice to third parties: 
Scott v. Rogers, 77-483. 

Where a party brought an action to have 
a certain conveyance set aside on the ground 
that it was fraudulent as to him, and another 
party intervened, claiming that it was also 
fraudulent as to him, and asking similar 
relief, Iwld, that such a party was a mere in
terloper whose pleadings were unknown to 
the law and without legal effect, and one 

purchasing with knowledge of the attempted 
intervention could not be held to have had 
constructive notice of any rights of the 
party thus intervening: Des Moines Ins. Co., 
v. Lent, 75-522. 

One who takes a lease pending foreclosure 
proceedings to which lessor is a party is 
bound thereby: Stanbivughv. Cook, 83-705. 

Parties: I t may be questioned whether, 
in the absence of notice to the party or his 
attorney, it is necessary, in order to create a 
lis p>endens, to make any other persons parties 
than those whose interest in the subject is 
shown in some manner by the records, or by 
possession of the subject matter of the con
troversy. But where the plaintiff or his at
torney has notice that an interest is claimed 
by some person, it is the better practice, if 
not a bounden duty, to make such person a 
party to the action, in the absence of notice 
to such person of plaintiff's equity: Mitchell v. 
Peters, 18-119. 

Pending a partition suit a party thereto 
may make a valid conveyance of his interest 
in the property, or his creditors, by judg
ment, execution and sale, may invest them
selves with whatever right he has; and in 
the event that partition is found to be im
practicable and the premises are sold for the 
purpose of making division of the proceeds, 
the purchaser of the undivided share is en
titled to the entire amount apportioned to 
the party whose interest he has bought at 
execution sale. In order to limit the claim 
of the creditor to share in the proceeds 
equivalent to his claim, it would be neces
sary to make him a party to the action: 
Aplington v. Nash, 80- 488. 

A purchaser bound by judgment: A pur
chaser pendente lite is bound by the judgment 
which is finally rendered in the case although 
not made a party thereto: Jackson v. Center-
vilk, M. & A. R. Co., 64-292. 

The assignee of a mortgage is not af
fected by notice of rights involved in an 
action against the mortgagor's grantor not 
brought when the conveyance to the mort
gagor was made: Farmers' Mat. Bank c. 
Fktclier, 44-262. 

One who takes an assignment of a note 
secured by a mortgage on property the title 
to which is in litigation in a pending action 
takes subject to the rights of the parties 
asserted and subsequently established in 
such action: Bowman v. Anderson, 82-210. 

Fictitious mortgagor: The fact that the 
mortgagor was a fictitious person would not, 
in such case, affect the right of an assignee 
if he had no knowledge thereof: Ibid. 

Foreclosure of mechanic's lien: Persons 
purchasing after the commencement of an ac
tion to foreclose a mechanic's lien, held af
fected by notice thereof, and estopped 
thereby from afterwards setting up as a de
fense to the claim any matter which should 
have been interposed in such action: Tred-
way v. McDonald, 51-663. 

Purchaser entitled to benefits: Where 
one purchases land pendente lite, and the ac
tion is determined in favor of the grantor, 
such purchaser may claim the benefits of the 
adjudication: Woodin v. demons, 32-280. 

Purchaser from one not a party: A pur-
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chaser of real property during a litigation 
affecting the same, but taking title from one 
who is not a party to such litigation but holds 
adversely to such party, is not affected with 
notice of the rights' involved: Semple v. Mc-
Crary, 46-37. 

A purchaser of real property is not 
charged with notice of a suit with, respect 
thereto to which neither he nor his grantor 
is a party: Parsons v. Hoyt, 24-154. 

A purchaser from the wife is not affected 
by the fact that suit has been brought against 
her husband affecting the land, he having 
no notice that such suit has relation to the 
land in question: Bailey v. McGregor, 46-667. 

A judgment against one who does not 
hold the legal title does not prevent the 
holder of the legal title from passing a good 

title to a bona fide purchaser: Joseph v. Mc-
Gill, 52-127. 

Delivery of deed; estoppel: I t seems 
that one who is a defendant in an action to 
determine the title to real estate is concluded 
from claiming the same by virtue of the de
livery, by another defendant, of a deed exe
cuted by the plaintiff and held in escrow, 
when such delivery is made while the suit is 
pending, shortly before decree is entered ad
judging plaintiff to be the owner of the land: 
McGregor v. McGregor, 21-441. 

Actual notice : A lis pendens only operates 
as constructive notice to all persons of the 
title or claim of the parties to the subject of 
the litigation. If actual notice is otherwise 
given to one, it is immaterial whether or not, 
as to him, there is a lis pendens: Mitcliell v. 
Peters, 18-119. 

SEC. 3544. In another county. "When any part of real property, the 
subject of an action, is situated in any other county than the one in which 
the action is brought, the plaintiff must, in order to affect third persons with 
constructive notice of the pendency thereof, file with the clerk of the district 
court of such county a notice of the pendency of the action, containing the 
names of the parties, the object of the action, and a description of the prop
erty in that county affected thereby, who shall at once index and enter a 
memorandum thereof in the incumbrance book, and, from the time of such 
indexing, the pendency of the action shall be constructive notice to subse
quent purchasers or incumbrancers thereof, who shall be bound by all the 
proceedings taken after the filing of such notice, to the same extent as if 
parties to the action. Within two months after the determination of the action, 
there shall also be filed with such clerk a certified copy of the final order, 
judgment or decree, who shall enter and index the same as though rendered 
in that county, or such notice of pendency shall cease to be constructive 
notice. [C.73, § 2629; R., § 2843.] 

CHAPTER 7. 

OF JOINDER OF ACTIONS. 

SECTION 3546. When permitted—issues tried separately. Causes 
of action of whatever kind, where each may be prosecuted by the same kind 
of proceedings, if held by the same party, and against the same party, in 
the same rights, and if action on all may be brought and tried in that county, 
may be joined in the same petition; but the court may direct all or any 
portion of the issues joined to be tried separately, and may determine the 
order thereof. [C. 73, § 2630; R., § 2844; C. '51, § 1751.] 

Two causes of action which may be prose
cuted by the same proceeding may properly 
be joined: Beed v. Howe, 28-250. 

A cause of action on tort and one on con
tract may be joined: Turner v. First Nat. 
Bank, 26-562; Jack v. Des Moines & Ft. D. B. 
Co., 49-627. 

An action in equity, and one at law on the 
same right of action, cannot be maintained 
together: National State Bank v. Delahaye, 
82-34. 

So lield where an action was brought to 
recover a judgment, and also to have a deed 

set aside and subject the land conveyed 
thereby to the satisfaction of defendant's 
debts: Faivre v. Guian, 84-573. 

An action which the plaintiff has an elec
tion to bring in law or in equity may be 
joined with another equitable proceeding: 
Toledo Savings Bank v. Johnson, 62 N. W., 749. 

Where an amended and supplemental 
petition presents a cause of action in equity, 
while the original action is by ordinary pro
ceedings, the supplemental petition should 
be stricken from the files on motion as lead
ing to an improper joinder of causes of action: 
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Bowman v. Chicago, St. P. & K. C. B. Co., 86- death, is substituted as administratrix: Frink 
490. v. Taylor's Adm'x, 4 G. Gr., 196. 

Plaintiff may join in the same action a In an action to foreclose a mortgage as 
claim to recover rent of real estate under an against the maker of a note and mortgage, it 
implied contract, and one for the recovery is not proper to join the action against the 
of damages for the wrongful occupation of indorser of the note on his indorsement: 
the same real estate: Foster v. Hinson, 76-714. Breckinridge v. Brown, 9-396. 

A cause of action upon a note may be A separate cause of action against one 
joined with one upon an account: Tlwrpe v. defendant, and a cause of action against the 
Dickey, 51-676, same defendant and another defendant, can-

But such causes of action cannot be joined not be joined in the same action: Addicken 
where the parties to the note are not all par- v. Schrubbe, 45-315. 
ties to the account, even though the note An action at law against one party cannot 
has been indorsed as collateral security for be joined with an action in equity against 
the account: Ibid. such party and another: Stevens v. Chance, 

In an action in tort several distinct tres- 47-602. 
passes may be joined in the same action: Wil- A joint action for slander cannot be main-
son v. Johnson, 1 G. Gr., 147. tained by two plaintiffs. If the same slan-

Indebtedness due upon an executed con- derous words are at the same time spoken 
tract may be included as an item of account, respecting several persons they furnish each 
and form a part of the action on said account a ground for a separate action, but such per-
which includes other items: Buford v. Funk, sons have no community of action and cannot 
4 G. Gr., 493. sue together: Hinkle v. Davenport, 38-355. 

A tender of separate lots of goods at dif- Where the petition against two defend-
ferent times for transportation, on behalf of ants avers a joint toi-t by each, it cannot be 
the same party, does not necessarily show assailed for misjoinder, but no judgment 
different causes of action for each amount should be rendered thereon unless the proof 
tendered: Cobb v. Illinois Cent. B. Co., 38-601. warrants a joint judgment. Otherwise no 

Under statutory provisions for the fore- judgment should be rendered at all: Barnes 
closure of tax deeds, held, that one action of v. Snnenga, 53-497. 
foreclosure might properly be brought on Where, by dismissing a cause of action 
twenty-two different tax deeds when the title embraced in one count as against a portion 
was to the same property, the land owned by of the defendants, a joinder of actions in the 
the same party, the deeds all made the same two counts is rendered improper, plaintiff 
day, to the same purchaser, and the right of may be allowed to file a new petition setting 
action had accrued on all of them: Byington up the cause of action in one of such counts, 
v. Woods, 13-17. and defendants may be required to appear 

Where the petition shows a number of thereto without new service: Dorothy v. Hicks, 
causes of action, even though they may be 63-240. 
different and various, it cannot for that rea- Where, by amendment to a petition, a 
son be attacked by demurrer: McFaul v. cause of action is set up which cannot be 
Bamsey, 20 How., 523. properly joined with the action in the origi-

Equity abhorring a multiplicity of suits nal petition, if plaintiff does not elect which 
will never send a suitor from its bar to bring one of such causes of action he will prosecute, 
another action, when relief can be granted the amendment may be stricken from the 
fully and completely and without injustice files on motion: Sweetzer v. Harwick, 67-488. 
to others in an action wherein it has acquired The rule that a party cannot maintain an 
jurisdiction of the parties and of the subject- action on inconsistent rights but must elect 
matter in controversy: Stapleton v. King, 40- as to which he will rely on, does not prevent 
278. his joining distinct causes of action even 

In an action for breach of contract plaintiff though they relate to the same subject mat-
may also have judgment for the foreclosure ter: Jenks v. Lansing Lamber Co., 66 N. W., 
of a mortgage given as security upon such 231. 
contract: Ibid. The same cause of action may be pleaded 

A cause of action by the wife for injuries in different counts of the petition: Cawker 
suffered by reason of acts of defendant, caus- City State Bank v. Jennings, 89-230. 
ing her husband's death, cannot be joined As to joint action against a saloon-keeper 
with an action commenced by the husband and the owner of premises used for such pur-
for such injuries in which the wife, after his pose, see $1 2418, 2422, and notes. 

SEC. 3646. Plaintiff may strike out. The plaintiff may at any time 
before the final submission of the case to the jury, or to the court when the 
trial is by the court, strike from his petition any cause of action or part 
thereof. [C. 73, § 2631; R., § 2845.] 

Section applied: Allen v. Bidwell, 35-218. plaintiff may be allowed to file a new peti-
Where by dismissal of a cause of action tion stating the cause of action in one of such 

embraced in one count as against a portion counts, and the defendants may be required 
of the defendants, a joinder of actions in to appear thereto without new service: 
the two counts is rendered improper, the Dorothy v. Hicks, 63-240. 

SEC. 3547. Motion to strike out. The court, at any time before the 
answer is filed, upon motion of the defendant, shall strike out of the petition 
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any cause or causes of action improperly joined with others. 
R., § 2846.] 

[C. 73, § 2632-, 

title one of the defendants to have the ac
tion dismissed as to him. At most he is only 
entitled to have the other causes of action 
stricken from the petition against him: 
Wilson v. Baker, 52-423. 

"Where the misjoinder is of causes of ac
tion against different parties this section and 
the following one are not applicable: Cogs
well v. Murphy, 46-44. 

That causes of action against several de
fendants are improperly joined does not en-

SEC. 3548. Misjoinder waived. All objections to the misjoinder of 
causes of action shall be waived, unless made as provided in the last pre
ceding section. [C. 73, § 2633; R., § 2847.] 

counts are improperly joined in one count, 
the pleading can only be assailed by motion, 
and such objection cannot be raised upon the 
introduction of evidence: Cobb v. Illinois Cent. 
B. Co., 38-601. 

Where no objection is made in the court 
below to a misjoinder of actions, such objec
tion cannot be made on appeal: Hines v. 
Horner, 86-594. 

A misjoinder not taken advantage of by 
motion before answer cannot be made the 
ground of a motion in arrest: Orant v. Mc
Carthy, 38-468. 

Failure to file a motion to strike out an 
action improperly joined waives the objec
tion: Flynn v. Des Moines & St. L. B. Co., 63-
490. 

If different causes of action which might 
properly be joined in one action in separate 

SEC. 3649. Separate petitions. When a motion is sustained on the 
ground of misjoinder of causes of action, the court, on motion of the plain
tiff, shall allow him, with or without costs, in his discretion, to file several 
petitions, each including such of said causes of action as may be joined, and 
an action shall be docketed for each of said petitions, and the causes shall 
be proceeded in without further service, the court fixing by order the time 
of pleading therein. [C. 73, § 2634; R., § 2848.] 

One who under the provisions of this sec- action thereby waives any objection to the 
tion files separate petitions against defend- ruling of the court requiring such separa-
ants who have previously been joined in one tion: Weaver v. Stacy, 93-683. 

CHAPTER 8. 

OF PLEADING. 

SECTION 3550. Time to plead. The defendant shall, in an action com
menced in a court of record, demur or answer to the original petition, or 
assail the same by motion, before noon of the second, day of the term. [C. '73, 
§ 2635; R., § 2849; C'51, § 1737.] 

It is not a sufficient cause for striking an 
answer from the files that it was filed after 
the second day of the term, which is the day 
required by law for the filing of such plead
ings: Keeney v. Lyon, 10-546. 

The filing of a counter-claim in proper 
time is equivalent to the filing of an answer: 
Town v. Bringdlf, 47-133. 

In the absence of a rule of court defend

ant is not required to appear and answer or 
demur before noon of the second day, and if 
the attention of the supreme court is not 
called to any rule of the lower court author
izing default for failure to appear on the 
first day it will be presumed that the action 
of the lower court in setting aside a default 
for failure to appear the first day was proper: 
Huebner v. Farmers' Ins. Co., 71-30. 

SEC. 3551. Motions and demurrers. All demurrers and motions 
assailing a pleading shall be in writing, and filed before answer or reply 
has been filed to the pleading assailed, except as provided in this chapter, 
and specify the causes on which they are founded, and none other shall be 
argued or considered; but one motion and one demurrer assailing such plead
ing shall be filed, unless such pleading is amended after the filing of a motion 
or demurrer thereto. [C. 73, § 2639; R., §§ 2864-6.] 

A motion should state the causes on which cient to cover the objection that the affidavit 
it is based: Hall v. Grouse, 14-487. is by a party who does not show himself 

A motion urging as an objection to a competent to make it: Wood v. Bailey, 12-46. 
pleading that it is not sworn to is not suffi- Where a motion is founded upon matter 

84 
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outside of the record it should be verified: 
Shellenberper v. Ward, 8-425. 

A motion simply directing the attention 
of the court to the case as it is presented in 
the pleadings and record, in order that the 
party may have the relief to which he thus 
appears entitled, need not be in writing: 
Palmer v. Jones, 49-405. 

The filing of a demurrer waives any error 
in overruling a motion to strike or to require 
a more specific statement: Stineman v. Beath, 
36-73. 

A motion after a motion or a demurrer 
after a demurrer to the same pleading is not 
allowable: Riddle v. Backus, 36^430. 

Where a demurrer had been filed by an 
attorney without the knowledge or consent 
of the party, and such demurrer was by per
mission of the court withdrawn, held, that 
the same attorney, after receiving proper 
authority, might interpose a new demurrer: 
Winterslein v. Walker, 10-198. 

Where a demurrer has been submitted 
and not yet decided, the court may allow 
the party filing the demurrer to amend it 
and re-submit it, the prior submission hav
ing been set aside: Poweshiek County v. Cass 
County, 63-244. 

A motion which has once been passed 
upon should not be reheard at the instance 
of the unsuccessful party until the ruling 
thereon has been set aside on his motion, 
with notice to the opposite party: Townsend 
v. Wisner, 62-672. 

A party cannot, by asking to refile a 
pleading which has previously been stricken 
from the files, raise the same question which 
was determined by striking it from the files, 

SEC. 3552. Subsequent pleadings. Each party shall so demur, assail 
by motion, answer or reply to all subsequent pleadings, including amend
ments thereto and substitutes therefor, before noon of the day succeeding 
that on which the pleading is filed, but all pleadings must be filed by the 
time the cause is reached for trial. [C'73, § 2636; R., §§ 2850-1, 2858.] 

These provisions as to filing pleadings be- which to file an answer thereto: Brandt v. 

for the purpose of excepting to the ruling of 
the court thereon: BarkduU v. Callanan, 33-
391. 

A motion should state the causes on which 
it is based: Hall v. Crouse, 14-487. 

Where no ruling appears to be made upon 
a motion the presumption is, unless it other
wise appears, that it was waived: Cook v. 
Smith, 50-700. 

A motion should be so presented to the 
court that its request, or a particular request 
thereof, if it contains more than one, may be 
sustained or overruled. Therefore where a 
motion asked that a party state whether a 
certain agreement referred to was in writing 
and that he set out a copy of the writing, and 
the case was not one where it was necessary 
to set out a copy of such writing if it existed, 
held, that the motion was properly overruled: 
National State Bank v. Delahaye, 82-34. 

A second demurrer presenting new 
grounds of objection must be regarded as a 
new demurrer and not as an amendment and 
therefore improper; but held, that no objec
tion on that ground having been raised at 
the time, complaint thereof could not after
wards be made: I/undbeck v. Pilmair, 78-434. 

Where a second demurrer was interposed, 
held, that costs might be taxed against the 
demurring party who failed to sustain such 
second demurrer under the rule of the court 
allowing taxation of costs in such cases: Ibid. 

There is no prohibition in this section 
against filing a demurrer after a motion to 
the same pleading, even though the pleading 
has not been amended in the meantime. 
Gross v. Miller, 93-72. 

fore the case is reached for trial are appli
cable to an appeal from a justice court: Mc
Dowell v. Booth, 72-141., 

An answer filed, without leave of court, 
after the full submission of the cause, and 
presenting new issues, may be stricken from 
the files: Sullivan Savings Institution v. Cope-
land, 71-67. 

Defendant has until noon of the next day 
after the filing of an amended petition in 

Wilson, 58-485. 
The plaintiff may file a reply later than 

the time here fixed, upon such reasonable 
terms as the court may impose: Williams v. 
Niagara F. Ins. Co., 50-561. 

An answer to amendments to the petition 
filed with the argument and before final sub
mission, held to be intime: Kehoe v. Carville, 
84-415. 

As to default for failure to file pleadings, 
see g 3788 and notes. 

SEC. 3553. First day of term. The day on which the judge actually 
opens court shall, for the purpose of timing the pleading, be considered the 
first day of the term. [C. 73, § 2637; R., § 2857.] 

SEC. 3654. Extension of time. The court may extend the time for 
filing any pleading beyond that herein fixed, but shall do so with due regard 
to making up issues at the earliest day practicable. [C. '73, § 2638; R., § 2859.] 

The extension by the court of the time 
for filing an answer does not deprive defend
ant of his right to demur, nor does it extend 
the time for filing such demurrer. A de
murrer filed at the time fixed by the court 
for filing an answer should be stricken from 
the files: District T'p v. White, 42-608. 

Where time is given to answer, and at 

the expiration of that time and before de
fault a demurrer is filed, the action of the 
court in refusing to strike such demurrer 
from the files on motion will not be reversed 
where the abstract does not show all the 
facts and circumstances surrounding the 
transaction, and that there was prejudicial 
error in the ruling: Gray v. Myers, 45-158. 
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Refusal by the court on motion to strike to strike the amended petition from the files 
a demurrer from the files because filed after as asked: Hayward v. Goldsbury, 63-436. 
the time provided amounts in effect to an Where defendant was given until a cer-
extension of the time: Sumsey v. Mobinson, tain time to answer, and before that time 
58-225. change of venue was taken to another county, 

Where plaintiff was allowed a certain held, that he was not in default for want of 
time to file an amended petition, after a de- answer until the first day of the next term 
murrer to the original petition had been sus- in the county to which the cause was taken; 
tained, but did not file such amendment un- Wormley v. District Tp, 45-666. 
til after the expiration of the time fixed, and Where a motion is made to strike a 
defendant thereupon moved to strike it from pleading from the files because not filed in 
the files, and plaintiff asked for time to make the time required by rule of court, and no 
resistance to the motion by filing an affidavit excuse is offered for the failure to comply 
of excuse, which he did not file within the with the rule, the striking of the pleading 
time fixed by the court nor until after the from the files will not be error: Bolander v. 
argument of defendant on the motion to Atwell, 14-35. 
strike was closed, held, that it was not error 

S E C . 3 5 5 5 . Demurrer or mot ion suspends other pleadings—sub
miss ion. A motion or demurrer assailing any pleading, or count thereof, 
suspends the necessity of filing any other pleading thereto until the same has 
been determined, and the next pleading shall be filed by the morning of the day 
succeeding such determination; and all motions and demurrers shall be argued 
and submitted on the morning of the day succeeding the filing thereof, or at 
such other time as is ordered by the court, unless the cause is sooner reached 
for tr ial . [C. 73 , §§ 2640-1; R., §§ 2867, 2869.] 

It is error to render judgment on the. judgment should be rendered against him 
same day on which a demurrer to a pleading or elected to stand on his pleading: Newcom 
is sustained in the absence of any showing v. Dubois, 63 N. W., 677. 
of record that the party consented that the 

S E C . 3556 . N o t w i t h d r a w n . A motion or demurrer once filed shall 
not be withdrawn without the consent of the adverse par ty in writing, or 
given in open court, or of the court. [C.73, § 2642; R., § 2870.] 

S E C . 3557 . P lead ings defined—filing—forms abol ished. Pleadings 
are the writ ten statements by the parties of their respective claims and 
defenses and are: 

1. The petition of the plaintiff; 
2. The motion, demurrer or answer of the defendant; 
3. The motion, demurrer or reply of the plaintiff; 
4. The motion, or demurrer of the defendant. 
The filing of a pleading or motion in the clerk's office during a term, and 

a memorandum of such filing made in the appearance docket within the time 
allowed, shal l be equivalent to filing the same in open court. All technical 
forms of action and pleading, all common counts, general issues, and all 
fictions, are abolished, and hereafter the forms of pleading in civil actions, 
and the rules by which their sufficiency is to be determined, are those pre
scribed in the code. [C. '73, §§ 2643-5; R., §§ 2871-4.] 

The minutes of the testimony taken be- and' technical forms, actions and pleadings, 
fore the grand jury do not in any sense con- All that is required is a statement of the 
stitute a pleading; so held with reference facts constituting the cause of action: Hollo-
to the requirements as to filing pleadings: way v. Griffith, 32-409, 413. 
State v. Craig, 78-637. Further as to filing For somewhat similar provision as to 
pleadings, see \ 291 and notes. forms of action, see \ 3426. 

Our system of pleading ignores all fictions 

S E C . 3 5 5 8 . Copy filed—fee—taking files from office. Every party, 
at the time of filing any petition, answer, reply, demurrer or motion, except 
a motion for continuance or change of venue, shall file with the same one 
plain copy thereof for the use of the adverse par ty , and, on failure to do so, 
the cause may be continued at the option of the adverse party, or the paper 
so filed str icken from the files. A fee of ten cents per hundred words shall 
be allowed for all copies and taxed with the costs. The original files shall 
be taken from the clerk 's office only on order of the judge by leaving with 
the clerk a receipt for the same. [Rules of Practice, § 1.] 
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Failure to file a copy of a pleading in ac- the rules as to filing copies by striking a 
cordance with the rules of the court on that pleading filed in violation of its provisions 
subject, held to be a ground for motion to from the files on the application of the op-
strike the pleading from the files without posite party, such party has not the right to 
showing as to prejudice: Burgitv. Case, 84-33. have it stricken, that being a matter of dis-

Under the rule adopted by the district cretion, and where a copy is filed in such 
judges requiring the filing of copies of plead- time that no prejudice results, it will not be 
ings, held, that for filing a defective copy 
the opposite party might have a continu
ance, but could have the pleading stricken 
from the files only in the discretion of the 
court when prejudice should appear: Searles 
v. Lux, 86-61. 

While the court has the power to enforce 

the error for the court to refuse to strike 
pleading: Smith v. Harrington, 89-603. 

Pleadings may properly be filed in an ap
peal to the district cqurt from the action of 
the board of equalization, and in such case 
copy fees are taxable: Farmers' Loan and 
Trust Co. v. Newton, 66 N.W., 784. 

SEC. 3559. Petition—what to contain—counts—divisions—para
graphs. The petition must contain: 

1. The name of the court and county in which the action is brought; 
2. The names of the parties to the action, plaintiffs and defendants, fol

lowed by the words, "petition at law" or "petition in equity, " as the case 
may be; 

3. A statement of the facts constituting the plaintiff's cause of action; 
4. A demand of the relief to which the plaintiff considers himself entitled, 

and if for money, the amount thereof; 
5. Where the petition contains more than one cause of action, each must 

be stated wholly in a count or division by itself, and must be sufficient in 
itself; but one prayer for judgment may include a sum based on all counts 
seeking a money remedy. In a petition by equitable proceedings, each divi
sion shall also be separated into paragraphs numbered as such, and each 
paragraph shall contain, as near as may be convenient, a complete and 
distinct statement. [0.73, § 2646; R., 2875; C. '51, § 1736.] 

I. T H E COMMENCEMENT. 

The caption determines what court the 
petition is in: Morgan v. Small, 33-118. 

An error in the petition in stating the 
name of the county in which the action is 
brought is matter of form which will not be 
a ground for disturbing the judgment: 
Holmes v. Wright, Mor., 100. 

Title: Where the petition was addressed 
to "The judge of the district court, " but did 
not contain in the heading the names of the 
parties nor the word " petition,"held, that it 
was merely defective in form, and the court 
did not err in refusing, on account of such 
defect, to dismiss the action on defendant's 
motion: Smith v. Watson, 28-218. 

Where, in the title, the defendants were 
named and described as late partners of the 
firm named, and in the petition it was alleged 
that defendant executed a promissory note, 
a copy of which was set out in the firm 
name, held, that it was sufficiently charged 
that defendants were members of said firm: 
McCloskey v. Strickland, 7-259. 

A paper denominated "synopsis of peti
tion " and entitled with the names of parties 
and filed by the clerk, and entered upon the 
appearance docket of the district court, but 
not containing the name of the court or 
county, and which the clerk was not directed 
to file in any particular court, held not suffi
cient to invoke jurisdiction of the court in 
which it was filed, and therefore properly 
stricken from the files on motion: Oarretson 
v. Hays, 10-19. 

Held that a petition entitled in the circuit 
court did not, by being filed in the district 
court, give the latter any jurisdiction. The 

fact that an indorsement on the back of the 
wrapper showed that the filing in the circuit 
court had been canceled and that it was refiled 
in the district court held not to affect the case, 
the words and figures on the wrapper being 
no part of the petition: Jordan v. Brown, 71-
421. 

II. STATEMENT OF CAUSE OF ACTION. 

•Ultimate facts: Our system of pleading 
is a fact system, one which requires the par
ties to state truly and frankly the facts upon 
which they rely for their action or defense. 
It does not allow on the one hand, the state
ment of legal conclusions, nor on the other 
the statement of evidence of facts: Lumbert 
v. Palmer, 29-104; Pflffner v. Krapfel, 28-27. 

The pleading should state ultimate facts, 
and not the evidence of such facts. It is not 
required that the facts should be pleaded so 
as not to be objectionable, as questions to a 
witness: Robinson v. Berkey, 69 N. W., 434. 

Presumptions of law need not be averred 
nor proven: Furgison v. State, 4 G. Gr., 302. 

Consideration being presumed in case of 
written instruments (g 3069) need not be 
averred nor proved in the first instance: State 
v. Wright, 37-522. 

In pleading a-tax sale, where the execu
tion and delivery of the deed by the proper 
officer is alleged, and a copy thereof is at
tached to the petition, it is not necessary to 
aver facts of which the law makes the deed 
presumptive evidence: Byingtonv. Robertson, 
17-562. 

Matters of which judicial notice is taken 
need not be stated in the pleading: Clough v. 
Goggins, 40-325. 

It is not necessary to set forth or cite a 
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public statute upon which the right claimed 
in the pleading is based: Chicago, B. & Q. B. 
Co. v. Porter, 72-426. 

In pleadings under the Code the state
ment of fact should be as much a logical 
statement of the cause of action as was ever 
required by the strict rules of the common 
law: McConnoiighey v. Weider, 2-408. 

Nothing is more'clearly'condemned by the 
provisions of the Code, nor with greater jus
tice, than the pleading of statements of evi
dence instead of propositions which contain 
the ultimate results of evidence: Davenport 
Gas, etc., Co. v. Davenport, 15-6. 

A pleading in equity presenting an ac
count of payments and credits and referring 
to the evidence upon which plaintiff's claim 
is based, found in letters and explanations 
thereof, intended to assist in the proper un
derstanding of the facts, held not necessarily 
improper: Ingle v. Jones, 43-286. 

Where a party alleges notice or knowl
edge he may prove not only direct and posi
tive notice or knowledge but also such a 
state of facts and circumstances with refer
ence thereto as that a court or jury would 
be justified in saying that the other party 
ought to have notice or knowledge. Ulti
mate facts only are to be stated in the plead
ings and any evidence which tends to sup
port the allegations is competent and rele
vant: De Lay v. Carney, 69 N.W., 1053. 

Not conclusions of law: A pleading must 
state the facts from which the conclusion 
can be drawn that the party is entitled to 
the relief asked or to maintain the defense 
interposed. If conclusions only are stated a 
motion for more specific statement may be 
sustained, and the pleader may be required 
to set out the facts on which he relies with
out setting out the evidence to sustain them: 
Lane v. Burlington & S. W. B. Co., 52-18. 

A paragraph of a pleading should contain 
something more than a mere" conclusion of 
law based upon statements of facts contained 
in some other paragraph. If it does not, it 
may be stricken out on motion: Cooper v. 
French, 52-531. 

The allegation of conversion of property 
is a legal conclusion. The pleading should 
show what was done constituting a conver
sion: Burt v. Decker, 64-106. 

A general averment of priority of one 
mortgage ov.er another is not the pleading 
of any fact, but the mere assertion of a legal 
conclusion, and under such allegation actual 
notice, not otherwise specially pleaded, can
not be proved: Koon v. Tramel, 71-132. 

Under our system of pleading the facts 
upon which a right of action is based are re
quired to be stated; and it is not permissible 
for the party to plead mere conclusions: Sac 
County v. Hobbs, 72-69. 

A pleading stating that a city had fixed 
and established the grade of a street, held to 
sufficiently state an ultimate fact by stating 
the method in which the grade was estab
lished: Luse v. Des Moines, 22-590. 

An averment in an answer attacking the 
validity of a tax sale, that the day on which 
the sale was made " was a day not authorized 
by law therefor," held to be a proper aver
ment of fact: Plympton v. Sapp, 55-195. 

In an action for seduction the fact of se
duction is the ultimate fact to be established, 
and it is not necessary to aver the means 
made use of to deceive and mislead: Brown 
v. Kingsley, 38-220. 

Certain allegations of an answer held 
properly stricken out on motion as being 
merely legal conclusions and matters of ar
gument: Boggs v. Chicago, B. <& Q. B. Co., 
54-435. 

The objection that an allegation of a 
pleading is a conclusion of law instead of a 
statement of fact should be raised by motion 
for more specific statement or otherwise, and 
not by demurrer: Kendig v. Marble, 55-386. 

I t is not allowable to plead mere abstract 
conclusions of law having no element of fact, 
but if they contain also the elements of a 
fact, construing the language in its ordinary 
meaning, then force and effect must be given 
them as allegations of fact: Orinde v. Milwau
kee & St. P. B. Co., 42-376. 

Information not sufficient: Where the 
averment of a fact is essential to entitle 
plaintiff to recover, it is not sufficient to aver 
information of such fact: Winneshiek County 
v. Allamakee County, 62-558. 

Contract: The averment that defendant 
signed and delivered to plaintiff an agree
ment in writing is sufficient as an averment 
that defendant entered into such contract: 
Waukon & M. B. Co. v. Dwyer, 49-121. 

In an action upon a policy of insurance, 
held, that the averment in the petition of the 
issuance of the policy, coupled with the aver
ment that the amount stated in the policy 
with interest is due to plaintiff, sufficiently 
stated the cause of action supporting the 
judgment upon proper evidence, no objection 
having been made to the form of the plead
ing: Mevere F. Ins. Co. v. Chamberlin, 56-508. 

Negativing- defenses: The plaintiff need 
not in his petition negative matter which it 
would be proper for defendant to set up by 
way of defense to the action: Dunlavey v. 
Watson, 38-398. 

The fact that plaintiff makes an averment 
as to a matter which should properly have 
been left to the defendant to plead as a de
fense, does not change the burden of proof 
nor give rise to an issue as to such matter by 
reason of a general denial on the part of de
fendant: Jones v. United States Mut. Ace. Ass'n, 
92r-652. 

It is not necessary that the party whose 
right of action exists unless a contingency 
has happened which relieves defendant from 
liability, plead the non-occurrence of such 
contingency, that being an affirmative de
fense which defendant must plead if it exists: 
Wallace v. Byan, 93-115. 

Conditions precedent to the contract sued 
upon being binding must be pleaded by 
plaintiff, but conditions limiting defendant's 
liability are to be pleaded by him: Jones v. 
United States Mut. Ace. Ass'n, 92-652. 

Allegations as to diligence and negli
gence: Where the petition in an action for 
damages against a railway company alleged 
the running of an engine in such a grossly 
negligent manner that the same ran over the 
animal for the killing of which damages 
were sought, held, that the defendant was 



§3559 
1334 

PLEADING. Tit. XVIII, Ch. 8. 

not entitled on motion to a more specific 
statement: Orinde v. Milwaukee & St. P. B. 
Co., 42-376. 

Under an allegation that the injury com
plained of was caused by the employes of 
defendant in charge of a train, recovery can
not be had by proving that it was caused by 
employes elsewhere: Moben v. Burlington & 
M. B. B. Co., 20-562. 

In an action for negligence the evidence 
must show that the injury for which damages 
are claimed was caused in the manner 
alleged in the petition. It is not sufficient 
to show that the injury occurred in any 
other manner because of defendant's negli
gence: Manuel v. Chicago, B. I. & P. B. Co., 
56-655; Carter v. Kansas City, St. J. & C. B. 
B. Co., 65-287. 

A party averring in his pleading a fact as 
constituting negligence, whereon he bases 
his right to recover, cannot depart from the 
issue made by this averment and show other 
facts in order to establish other negligence; 
and this will be true whether it is necessary 
or not to allege negligence: Miller v. Chicago 
& N. W. B. Co., 66-364. 

A general averment of diligence is not 
an averment of an ultimate fact, but a con
clusion of law: Leas v. White, 15-187. 

Where the petition in an action for 
personal injury to a passenger alleged that 
such injury resulted from the careless run
ning of defendant's engine, held that, in the 
absence of motion for more specific state
ment, plaintiff was properly permitted to 
prove that failure to sound the whistle or 
ring the bell contributed to plaintiff's injury: 
Winter v. Central Iowa B. Co., 80-443. 

In an action to recover for injuries re
ceived by a railroad employe by reason of 
the alleged defect of a car, Jield, that a gen
eral averment of negligence in the use of 
such car was sufficient, in the absence of a 
motion to make the petition more specific 
as to the negligence complained of : O'Connor 
v. Illinois Cent. B. Co., 83-105. 

In an action for injuries by reason of being 
run over by defendant at a crossing, held, that 
variance as to the direction in which defend
ant was going at the time of the accident 
was immaterial: Bobbins v. Diggins, 78-521. 

Under the rule prevailing in this state, 
plaintiff seeking to recover for personal in
juries by reason of a defective sidewalk is 
required to allege and prove that he is free 
from contributory negligence with reference 
to the injury received: Fernbach v. Waterloo, 
76-598. 

One who seeks to recover on account of 
negligence of defendant must plead his own 
freedom from contributory negligence, but 
this he mav do in general terms: Gregory v. 
Woodworth, 93-246. 

I t is a general rule that plaintiff suing to 
recover for personal injuries due to negli
gence must allege freedom from contributory 
negligence: Babe v. Sommerbeck, 63 N. W., 
458. 

In an action against the owner of a dog 
for injuries caused thereby (under § 2340) 
the plaintiff must allege and prove freedom 
from contributory negligence: Stuber v. Can
non, 67 N. W., 105. 

Fraud: In order to admit evidence of fraud 
under our system of pleading there should 
be at least a general statement of the facts 
constituting fraud: Hale v. Walker, 31-344. 

A mere charge of fraud in the pleading is 
not sufficient without statements of specific 
words or acts constituting fraud. Such an 
allegation is the mere averment of a legal 
conclusion. The facts upon which the fraud 
is based must be averred: Ockendon v. 
Barnes, 43-615; Mason v. Searles, 56-532. 

A party asking relief on the ground of 
fraud must set forth the fraudulent acts com
plained of, and show how he was defrauded 
or misled thereby: Kotos v. Motoery, 57-20. 

While fraud is a good defense to a contract, 
it is not sufficient to plead it in general 
terms. The specific statements and acts re
lied upon as constituting fraud must be set 
out. If these do not show fraud, the plead
ing is insufficient and may be successfully 
assailed by demurrer: Mills v. Collins, 67-164. 

Whoever sets up fraud must do more 
than allege fraud in general and abstract 
terms. He must set out the specific facts in 
which the fraud consists: Kerr v. Steman, 
72-241. 

In pleading fraud and collusion it is not 
necessary for the pleader alleging such fraud 
or collusion to set forth all the minute facts 
tending to establish or confirm the allega
tion, but there must at least be a general 
statement of the facts: Singleton v. Scott, 11-
589. 

In charging fraud it is not necessary or 
proper for the pleader to set out all the facts 
establishing it. The ultimate fact and not 
the evidence should be pleaded: Cowin v. 
Toole, 31-513. 

A petition in an action against the in-
dorser of a negotiable instrument, stating 
that defendant falsely and fraudulently rep
resented to plaintiff, with a view to induce 
him to purchase the note and take the 
assignment thereof without recourse, that it 
was all right, etc., whereas the contrary was 
true, sets out a sufficient cause of action: 
Foison v. Chesire, 18-202. 

A petition alleging facts constituting 
fraud, without alleging that such facts are 
fraudulent or designating them as a fraud, 
is sufficient to charge fraud: Lefever v. Stone, 
55-49. 

A petition stating that a sale of real 
estate by an administrator to pay debts was 
a private sale, and void, because effected 
through fraud and collusion between the ad
ministrator and the purchasers, is sufficient, 
if proved, to avoid the sale if the property 
is still in the hands of the first purchaser: 
Van Horn v. Ford, 16-578. 

Allegations of indebtedness: An answer 
denying that plaintiff is the real party in 
interest, or that defendant is indebted to 
him as charged without stating the facts 
upon which such allegations are based, is in
sufficient: Cottle v. Cole, 20-481. 

Where plaintiff alleges an indebtedness 
which was to be repaid in a certain manner, 
and it appears that something has been re
ceived by him, he must, to entitle him to 
recover, state how much has been received: 
Gammel v. Young, 3-297. 
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Under an allegation of indebtedness for 
medical services rendered at defendant's re
quest, plaintiff cannot recover for such serv
ices rendered at the request of defendant's 
physician: Schroder v. Hoover, 87-654. 

In an action upon a judgment it is not 
necessary to allege that the judgment is still 
in full force and virtue and not satisfied. It 
is sufficient if it is alleged in the usual form 
that the sum claimed is still due: Blake v. 
Burley, »-582. 

Averment of nonpayment of a judgment 
in replevin, held a sufficient allegation to 
show a breach of the replevin bond: Cameron 
v. Boyle, 2 G. Gr., 154. 

Where in action for damages on an at
tachment bond it was not averred that dam
ages were unpaid, but the question of the 
liability of defendant to damages was con
tested on the trial, no objection being made 
on account of the want of such averment, 
held, that such objection would not be con
sidered on appeal: Knupp tfi Spaulding Co. v. 
Barnard, 78-347. 

Incorporation b y reference: A petition 
must be understood as averring the facts 
disclosed and alleged in the exhibits at
tached thereto: Marriage v. Woodruff, 77-292. 

It is not uncommon for a pleading to refer 
to and incorporate therein portions of the 
court files by specific averment: Wishard ¡>. 
McNeil, 78-40. 

Estoppel: Where no estoppel is pleaded, 
it is l'eversible error to instruct the jury 
that they may find for the plaintiff on the 
ground that an estoppel has been proven: 
Eggleston v. Mason, 84-630. 

Matter in estoppel must be specially 
pleaded or it can not be considered: Golden 
v. Hardesty, 93-622; H. M. Spencer Co. v. 
Papach, 70 N. W., 748. 

Ownership or tit le: Where a party sues 
on a promissory note made payable to him in 
his name, the averment that the demand 
sued on is his property is not necessary. He 
is presumed to be the owner until the con
trary is shown: Blake v. Burley, 9-592. 

Where a note is payable to bearer, the 
allegation in the petition that it is the prop
erty of plaintiff is sufficient without alleging 
the method in which it became his property: 
Dabney v. Meed, 12-315. 

A statement in a petition averring owner
ship is sufficient without stating the facts 
showing plaintiff's title: Sturman v. Stone, 
31-115. 

An averment that a party holds title to real 
property is not an averment of fact, but of a 
conclusion of law: Jordan v. Walker, 56-686. 

In an action to cancel a deed it is sufficient 
if the petition shows a right to the relief 
asked without stating the prior history of the 
title: Wilson v. Miller, 16-111. 

Where a plaintiff in an action of replevin 
seeks to recover on the ground of ownership 
of the property, he cannot sustain the action 
by evidence that he holds a lien thereon un
der which he is entitled to possession: Knowlr 
ton v. Lendrwm, 54-756. 

Where plaintiff alleges as the basis of his 
right to maintain an action on a promissory 
note that he is the absolute and unqualified 
owner thereof and issue is raised on auch alle

gation, he should not be allowed to recover 
under some other right not that of owner
ship: United States Nat. Bank v. Crossley, 86-
633. 

Act of agent: An allegation as to the 
doing of an act by the party may be estab
lished by proof that the act was done by 
his agent: Poole v. Hintrager, 60-180. 

Under an allegation of an act done or 
contract made proof is admissible showing 
such act or contract by an agent and the 
ratification thereof by the principal: Long 
v. Osborn, 91-160. 

A petition alleging that the defendant, 
through an agent named, employed plaintiff, 
held to be a sufficient averment of an employ
ment of plaintiff through an authorized 
agent: Call v. Hamilton County, 62-448. 

Proof of partnership: Where defendant 
was sued as a partner, held, that evidence 
that he held himself out to the public as 
a partner was admissible in evidence with
out such fact being pleaded: Hancock v. 
Hintrager, 60-374. 

Want of jurisdiction: Where in a plead
ing it is averred as an essential fact that the 
court rendering a certain judgment, referred 
to therein, had no jurisdiction so to do, the 
opposite party is entitled, on a motion for 
more specifio statement, to have the facts 
set out on which the alleged want of juris
diction is based: Crewdson v. Middleton, 57-335. 

Excessive judgment: In an action to set 
aside a judgment claimed to be excsssive the 
fact should be alleged from whioh it may 
appear by computation that the amount of 
the judgment is in excess of the amount 
due: Byers v. Odell, 56-618. 

•Waiver: I t is proper to declare on a con
tract and set up a waiver of the conditions 
thereof: Flynn v. Des Moines & St. L. S. Co.. 
63-490. 

Under our code system of pleading a 
plaintiff cannot, in an action against an in
dorser of a note or bill under an averment of 
demand, protest and due notice, recover upon 
proof of facts amounting to a waiver of them. 
Waiver cannot be proved under an allega
tion of notice: Lumbert v. Palmer, 29-104. 

But where it was averred that defendant 
waived want of demand and notice in such 
case, held, that this might be relied on in ad
dition to the averment that demand was 
made and notice given: Peck v. Schick, 50-281. 

Under allegations of due diligence in no
tifying the indorser of a negotiable note in 
order to hold him liable, proof tha t such 
diligence would have been unavailng is not 
admissible, although under the statutes of 
the state in which the transaction took place 
the latter fact would have been sufficient to 
render the indorser liable if i t had been 
properly pleaded: Woolseyv. Williams, 34-413. 

Where a pleading avers payment it will 
not be supported by proof of a waiver of 
payment, although waiver, if properly 
pleaded, would sustain the cause of action, 
and it is immaterial that the pleading would 
have been sufficient without such averment: 
Bernhard v. Washington L. his. Co., 40-442. 

Where there is a condition precedent to 
plaintiff's r ight of action, he should aver 
and prove the performance of such condition 
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or Its waiver, and upon averment of per
formance evidence of waiver is not admis
sible: Eagerly o. Farmers' Ins. Co., 43-587. 

Waiver cannot be proven under plea of 
performance, nor is it competent under plea 
of performance to show that the contract 
was altered by the act of the parties. A 
party cannot sue upon one contract and re
cover upon another: Fauble v. Smith, 48-462. 

Where defendant in his answer set up 
certain printed instructions under which he 
claimed to have acted as agent of plaintiff, 
held, that he could not, under such plead
ings, prove conversations or directions waiv
ing or changing such instructions: Hence Mar 
chine Co. v. Wooly, 50-549. 

Waiver of condition in a policy of insur
ance requiring preliminary proofs of loss 
cannot be shown without being alleged: 
Smith v. State Ins. Co., 64-716. Evidence of 
such waiver is not admissible under an alle
gation that the proofs were furnished: Welsh 
». Bes Moines Ins. Co., 71-337; Heusinkveld v. 
Capital Ins. Co., 64 N.W., 594. 

w"hen the waiver of a condition is relied 
upon it must be pleaded: Eiseman v. Hawkeye 
Ins. Co., 74-11; Brock v. Des Moitiés Ins. Co.. 
64 N.W., 685. 

Implied contract; tort; conversion: Proof 
of a tortious taking of property, where the 
property has not been sold by the wrong
doer, will not support the averment of a con
tract to pay therefor: Moses v. Arnold, 43-
187. 

Where the facts stated show a cause of 
action for the recovery of purchase money 
paid in pursuance of a contract which the 
vendee has made, on the ground of false 
representations by the vendor, plaintiff may 
recover on proving the essential fact as to 
the false representation, although he has 
also alleged that the misrepresentation was 
wrongfully and wickedly made; the unneces
sary allegation as to intent will not change 
the cause of action from one of contract to 
one of tort: Maichen v. Clay, 62-452. 

Consideration: Where a mere simple 
contract is the foundation of an action plain
tiff must allege a consideration: Becker v. 
Birhap, Mor., 62. 

Where the consideration for an agree
ment is the compromise of a suit such fact 
must be alleged by the party seeking to 
establish the agreement, and such an issue 
must be made in the pleadings before the 
fact can be proven in his behalf: Eichardson 
v. Barrick, 16-407. 

The objection that no consideration is 
shown upon the face of an instrument 
pleaded, or that none is averred in plain
tiff's petition, cannot be taken by demurrer. 
Want of consideration, or failure in whole 
or in part of the consideration of a written 
contract, must be averred and shown by way 
of defense, consideration in a written instru
ment being presumed {§ 3069): u n d e r «. Lake, 
6-164; Towsley v. Olds, 6-526; Goodpuster v. 
Porter, 11-161; Henderson v. Booth, 11-212; 
State v. Wright, 37-522. 

Performance : In an action for mechanic's 
lien, held, that the performance of the con
tract under which the plaintiff claimed was 
sufficiently averred, in the absence of mo

tion for more specific statement: Bangs v. 
Berg, 82-350. 

Performance of condition: Where it is 
provided in the contract, under which a 
telegram is sent, that any claim for damages 
must be made within a time specified, the 
fact that such claim has been made should 
be alleged in the petition and the failure to 
allege it would be a ground of demurrer: 
Albers v. Western Union Tel. Co., 66 N.W., 
1040. 

Breach of contract; demand: Where the 
contract is an agreement to deliver a speci
fied article of personal property, or make 
payment in that manner, demand must be 
made and alleged as having been made be
fore action was brought: Becker v. Birhap, 
Mor., 62. 

In a particular case, held, that a petition 
which set out a contract, alleged a breach 
thereof and that damage resulted therefrom, 
and asked a judgment on that account, was 
in an action on contract, and that certain 
other allegations coupled therewith, which 
in themselves stated what would be a cause 
of action in tort, not being made the basis for 
recovery, but for pleading a settlement, did 
not constitute a second cause of action: 
Strauss v. Shato, 84-300. 

Breach of covenants of warranty: In an 
action upon breach of covenant of seizin it is 
sufficient to negative the words of the cove
nant, and it is not necessary to show where
in the grantor was not lawfully seized: 
Socum v. Haun, 36-138. 

In pleading breach of covenant as a de
fense in an action for purchase money, it is 
sufficient to negative the words of the cove
nant and allege that the grantor had no title 
or seizin. I t is not necessary .to aver ouster 
or eviction: Camp v. Bouglas, 10-586. 

In setting out breach of covenant it is not 
sufficient to allege merely a failure of title. 
The denial of title should relate to the time 
of the conveyance. Nor is it the proper 
practice to set out the deed in full as a part 
of the pleading. The covenants claimed to 
have been broken, alone should be set out: 
McCampbell v. Vastine, 10-538. 

Breach of warranty in sales : In an action 
for breach of warranty in the sale of a horse, 
held, that the allegation that the animal was 
unfit for one purpose for which he was war
ranted was sufficiently specific without an 
allegation of the cause of such unfitness: 
Schurtz v. Kleinmeyer, 36-392. 

Where a contract of sale of a machine 
contained a stipulation that in case it did not 
comply with the terms of the warranty the 
purchaser should notify the seller of the fact, 
and the latter might have an opportunity to 
make it comply or substitute another ma
chine, held, that plaintiff could not recover 
for breach of warranty without also alleging 
notice to the seller and the giving of an op
portunity to remedy the defects: Bavis o. 
Bobinson, 67-355. 

Breach of bond: See § 3638 and notes. 
Allegations and proof: The proof must 

sustain the material allegations of the peti
tion. Under an allegation in an action of 
replevin that plaintiff is the absolute and 
unqualified owner of the property he cannot 
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recover upon proof of an interest as mort
gagee: Kern v. Wilson, 73-490. 

A plaintiff is not required to prove all 
the averments of his petition but it is suffi
cient if he shows a good cause of action on 
any of the grounds stated therein: Kaline v. 
Stover, 88-246. 

Under allegations of an oral contract 
plaintiff cannot recover on proof of a written 
contract, even though such proof be oral, 
establishing the contents of a written con
tract which has been lost or destroyed: Peter
sen v. Oclis, 40-530. 

When a written warranty is relied upon 
evidence of a parol warranty is not admis
sible: Barrett v. Wheeler, 66-560. 

Under a petition upon a written contract 
plaintiff cannot recover upon proof of an es
toppel: Phillips v. Van Saiaüc, 37-229. 

Under allegations of an indebtedness for 
work performed plaintiff cannot recover on 
a contract guarantying payment for such 
work by another: Packard v. Snell, 35-80. 

In an action to recover borrowed money, 
evidence which tends to show liability for 
failure to pay a draft drawn upon defendant 
is incompetent and immaterial, not being 
relevant to the issue made in the pleadings: 
Qroneweg v. Kusuiorm, 75-237. 

Where action is brought for the destruc
tion of hay of plaintiff, due to fire set out by 
a railway company in the operation of its 
engine, but no particular negligence is stated, 
it is competent for plaintiff to prove any kind 
of negligence in the operation of such en
gine causing the injury. It might be other
wise, if the particular kind of negligence 
were alleged: Bullís v. Chicago, M. a St. P. 
B. Co., 76-680. 

Discrepancies between the transcript of a 
judgment set out in a petition as the basis 
of the cau3e of action, and in the transcript 
of 3uch judgment offered in evidence, held 
immaterial: Bea v. Scully, 76-343. 

Where a petition alleged a promise to 
pay certain items of an account, and there 
was no evidence to sustain the allegations, 
held, that no prejudice could have resulted 
to defendant from a statement in an instruc
tion that plaintiff's claim was based upon a 
special promise, as no verdict was returned 
for plaintiff upon those items of the claim: 
Bessler v. Baxtey, 81-750. 

Where in an action against the Dubuque 
& Sioux City Railroad Company it was al
leged that the " Sioux City & Dubuque Rail
road Company" assumed the obligation on 
which action was brought, Mid, that the 
discrepancy was only a clerical error and 
would not defeat recovery: Knott v. Dubuque 
& S. C. B. Co., 84-462. 

Where a petition alleged an absolute sale 
of goods, and the evidence showed that the 
sale was conditional, but beoause of the fail
ure of the condition it had become an abso
lute sale for which the vendees were liable, 
held, that the allegations of the original 
petition were sufficiently broad to allow a 
recovery on the evidence submitted: George 
v. Swafford, 75-491. 

Under an allegation in an action on a 
policy of insurance that proofs of loss were 
furnished it is not competent to prove a 

waiver of such proofs: Heusinkveld v. St. Paul 
F. & M. Ins. Co., 64 N.W., 769. 

When plaintiff declares upon a special 
contract he must prove the contract as laid, 
and any material variance even as to the 
amount due on the contract will be fatal. I t 
would be otherwise if t̂ he action were for 
work and labor, in which case the amount 
claimed would be immaterial: Beebe v. Brown, 
4 G. Gr., 406. 

In a particular case, held, that there was 
a variance between the contract given in evi
dence and the contract set out in the plead
ings: York v. Wallace, 48-305. 

A party suing on a contract for services 
performed thereunder is limited in his re
covery to the amount stipulated in such con
tract, and cannot recover an additional 
amount for breach of the contract by the 
Other party: Bush v. Cliapman, 2 G. Gr., 549. 

Under the allegations in a particular case, 
held, that plaintiff did not claim under a spe
cial contract, and might recover the reason
able value of services rendered: Forey v. 
Western Stage Co., 19-535 

A plaintiff who declares specially upon a 
contract and also upon the common count for 
goods sold and delivered* may recover upon 
the common ccunt on the quantum meruit: 
Formholzv. Taylor, 13-500. 

Al though s t common law an express prom
ise might be aiiege'i although an implied 
contract was relied upon, under code plead
ing proof of an implied promise is not proper 
under the allegations of an expresa promise: 
Proctor v. Beif. 52-592; Lines v. Lines, 54-600. 

Where the petition alleges the cause of 
action basea on breach of a specified con
tract and the evidence shows only a r ight to 
recover on quanti<.m nierait, there is a fatal 
variance: Walker v- Incin, 62 N. W., 785. 

The allegat'on of an express contract to 
take a note in payment of a debt will be sus
tained by proof of a state of facts from which 
an agreement to that effect would be implied: 
Hunt v Higman, 70-406. 

Although it is well settled that when 
plaintiff alleges a special contract he can
not prove and recover upon another contract 
or on a count for quatüum meruit, yet when 

laintiff set out one contract which was 
enied by defendant, who in his answer set 

up another contract, under which be claimed 
plaintiff's services were rendered, and the 
case was fully tried upon these issues, held, 
that plaintiff was properly allowed to re
cover the amount to which he was entitled 
under the contract set up in defendant's 
answer: Cook v. SrniOi, 54-636. 

When the plaintiff seeks to recover 
against defendant individually upon a several 
promise a joint note containing a joint 
promise only is not admissible in evidence: 
Boop v. Seaton, 4 G. Gr., 252. 

Where, in an action on a note, a deposi
tion was taken in which the note referred to 
was set out by copy different from the note 
set out in the petition, lield, that although 
such a variance might have been ground for 
objecting to the evidence, yet the identity 
of the note referred to in the deposition and 
the one set out in the pleading might have 
been established by other evidence, and in 
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the absence of a showing that all the evidence 
in the court below was before the supreme 
court on appeal, it would be presumed that 
such other evidence was introduced: Lau-
man v. Nichols, 15-161. 

Where the petition in an action for breach 
of warranty averred that paramount title 
had been subsequently purchased by plain
tiff from a corporation named, but offered in 
evidence in support of that allegation a deed 
from another corporation, held, that this was 
a material variance, and the deed should 
have been rejected: Burns v. Iowa Home
stead Co., 48-279. 

Plaintiffs, in an action of forcible entry 
and detainer, claimed to recover on the 
ground that defendant was tenant at will by 
holding over after the termination of the 
lease. Held, that they were confined to 
these facts and could not recover upon proof 
of fraudulent combination to obtain the 
lease without amendment of the pleadings. 
As to whether such amendment could be 
made, quaere: Goldsmith v Boersch, 28-351. 

Where a party induced by fraud to make 
an exchange of one horse for another which 
was diseased brought replevin to recover the 
animal which he had given in exchange, 
alleging absolute ownership and right to 
possession, and that defendant falsely pre
tended to have entered into a contract of ex
change, etc., and that plaintiff had tendered 
back the horse received and demanded the 
return of the othe^, and thereupon defend
ant alleged ownership by a valid contract of 
exchange, held, that plaintiff might show 
fraud in the contract of exchange, rendering 
it void, at least in a proceeding before a 
justice of the peace, where not quite the 
same strictness of pleading is required as in 
courts of record: Nolan v. Jones, 53-387. 

In a particular case, held, that an admis
sion tending to show a guaranty or warranty 
was not admissible in an action for false rep
resentations: Clark v. Balls, 58-201. 

Where plaintiff sought to recover the 
value of property alleged to have been fraud
ulently converted by defendant, and defend
ant alleged title under a bill of sale, no alle
gation of fraud in such transaction being 
made by plaintiff, held, that plaintiff could 
not introduce evidence to prove fraud and 
thus defeat plaintiff's title: Kervickv.Mitcliell, 
68-273. 

A petition claiming that defendant cut and 
carried away timber from the land of plaint
iff, held not necessarily in form an action of 
trespass, and that under such petition plaint
iff could show a promise to pay for such tim
ber though he was not in possession at the 
time of the injury and had not the complete 
title until afterward: Kline v. Mann, 29-112. 

Specific negligence must be proved as set 
out: Armstrong v. Ackley, 71-76. 

Where the petition in an action before a 
justice of the peace claimed $100 "for dam
ages and trespass," etc., and that defendant 
"broke and entered said premises by force 
. . . and did cut down and carry away one 
hundred trees to the value of $100," held, 
that, upon a trial of such action on appeal, 
plaintiff could recover for the consequent in
jury to the realty, as also for the breaking: 
Dicgan v. Hunt, 29-447. 

The fact that the cause of action stated in 
the petition is that of trespass, while the ev
idence shows what was formerly known as 
trespass on the case, will not constitute a 
material variance: Brown v. Hendrickson, 69-
749. 

As to variance, see § 3597 and notes. 
As to effect of failure to prove allegations, 

see \ 3639 and notes. 
Allegations of damage: In an action for 

damages to furniture. Jield, that evidence of 
damage to other articles, such as provisions, 
etc., could not be introduced: Whitmore v. 
Bowman, 4 G. Gr., 148. 

Under a petition claiming damages for 
selling plaintiff a horse having the glanders, 
held, that plaintiff could not recover for dam
ages resulting from unlawful sale of such dis
eased horse by defendant to another by which 
plaintiff was injured: Proctor v. Beif, 52-592. 

Damages caused by physical and mental 
suffering may be alleged in a general way, 
and plaintiff cannot be required to make an 
itemized statement thereof: Gilbert v. Hoff
man, 66-205. 

It is not necessary to allege in a pleading 
the qualities or uses of the thing which add 
to its value, when recovery is sought for its 
destruction or injury: Banning v. Chicago, B. 
& Q. B. Co., 68-502. 

The averment in an action for personal in
juries that plaintiff was seriously injured 
and suffered great pain and mental anguish, 
and was put at great expense because of the 
negligence of defendant causing the injury, 
held not sufficient to entitle plaintiff to re
cover for loss of time: Gardner v. Burlinqton, 
C. B. & N. B. Co., 68-588. 

Under general allegation of damage for 
personal injuries recovery may be had with
out the pleading of special damages for loss 
of time, suffering and expenditure for med
ical attendance and care, but not for loss 
of profits in farming: Hotnan v. Franklin 
County, 90-185. 

Where plaintiff sues for compensation un
der a contract which he has but partially 
performed, while he is subject to have set off 
against him the damages which the opposite 
party has sustained by reason of his failure 
to completely perform, yet it is for such oppo
site party to aver and prove such damages, 
and not for the party suing upon the contract 
to negative their existence: Wolf v. Gerr, 43-
339. 

Where the petition in an action upon a 
replevin bond claimed a certain amount due 
as damages, and stated fully and explicitly 
the nature of the injury, held, that the peti
tion was sufficient to entitle plaintiff to re
cover the damages suffered: Keyes v.McNulty, 
14-484. 

Plaintiff can recover no more than claimed 
in his petition: Cameron v. Boyle, 2 G. Gr., 
154; Stiles v. Brown, 3 G. Gr., 589. 

Relief which is not claimed in the petition 
cannot properly be afforded: Gwynn v. Tur
ner, 18-1. 

It is against the spirit and intent of our 
Code to allow, as fruits of litigation, that 
which was not, by fair and obvious import of 
the pleadings, put in issue and litigated be
tween them: Pfiffner v. Krapfel, 28-27. 

No judgment or other relief should be 
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f ranted where none is asked: McConnell v. 
tenham, 72^94. 

Proof as to the amount of damage should 
be confined to the damages alleged in the 
petition: Gamble v. Mullin, 74-99. 

The jury cannot award a greater sum as 
damages than is claimed in the pleading: 
Charles City Plow, etc., Co. v. Jones, 71-234. 

A claim in a petition for expenses incurred 
for medical attendance covers expenditures 
for medicine used by the physician in giving 
such medical attendance: Knapp v. Sioux 
City&P.B. Co., 71-41. 

Where a petition to recover damages 
caused by the destruction of grain gave the 
number of bushels of grain destroyed and 
demanded judgment for a specified sum, held, 
that judgment could not be reversed for fail
ure to allege the value of the grain, in ab
sence of a motion for a more specific state
ment: Independence Mills Co. v. Burlington, C. 
B. & N. B. Co., 72-535. 

III . P E A Y E E . 
Essential: I t is error to render judg

ment against a defendant against whom no 
prayer for relief is made: Mobley v. Dubuque 
Gas, etc., Co., 11-71. 

Where the petition set out facts which 
prima facie entitled plaintiff to be regarded 
as assignee of a dower interest, but did not 
specifically seek to have such dower as
signed, and defendant by answer and cross-
petition set up title under a deed of trust and 
asked that his title be quieted, held, that a 
decree for defendant should be modified so 
as not to bar plaintiff from asserting his 
rights as assignee of the dower interest: 
Huston v. Seeley, 27-183. 

Where the petition sets out a cause of ac
tion with the proper averments showing 
damages, the fact that it contains no prayer 
for damages cannot be taken advantage of 
after verdict: Humphreys v. Daggs, 1 G. Gr., 
435. 

A mere clerical error which was imma
terial under the other averments of the peti
tion and the prayer for judgment, held prop
erly disregarded by the court and jury: 
Fleming v. Stearns, 79-256. 

Prayer for general relief: Where there 
is a prayer for general relief the plaintiff 
may have such relief against the parties to 
the action as he shows himself entitled to, 
where such relief is consistent with the case 
made by the petition: Laverty v. Sexton, 41-
435. 

Under a general prayer for relief in an 
equitable action plaintiff is entitled to any 
relief in equity to which he is entitled under 
the facts pleaded: Hoskins v. Bowe, 61-180. 

Under a prayer for general relief, any re
lief may be granted which is consistent with 
the allegations of the pleading and sustained 
by the proof; and it is error to fail to grant 
relief to which the party shows himself en
titled, though it be not specially asked: Pond 
v. Waterloo Agi. Works, 50-596. 

Under a general prayer for relief in a 
petition in equity plaintiff may be awarded 
any remedy afforded by the law for the par
ticular wrong complained of: Thomas v. Far
ley Mfg. Co., 76-735. 

Under a general prayer for relief in an 
equitable action plaintiff is entitled to judg
ment for costs, although no such judgment is 
specially prayed for: Searle v. Fairbanks, 80-
307. 

In an action to quiet title and for general 
relief the court may give plaintiff a money 
judgment, if that appears to be the relief to 
which he is entitled: Her v. Griswold, 83-442. 

Under a general prayer for relief there 
may be a decree for the foreclosure of a 
mortgage, if the facts stated justify such re
lief, although the foreclosure is not spe
cifically asked: Herring v. Neeley, 43-157; 
Hait v. Ensign, 61-724. 

Under a prayer for general relief com
plainant may be entitled to any relief con
sistent with the case made in his petition, 
but not to a decree covering matters not re
ferred to nor included therein and as to 
which defendant has not properly had his 
day in court: Wilson v. Hon; 15-489, 

A court of equity cannot, under a general 
prayer for relief, make a decree or grant re
lief which has no proper basis in the facts 
set up in the petition: Casady v. Woodbury 
County, 13-113. 

Relief cannot be granted by a decree 
which is not specially prayed for and is not 
within the contemplation of a general 
prayer for relief: Johnson u. Mantz, 69-710; 
Walker v. Walker, 93-643. 

Exemplary damages in an action for 
civil damages for sale of intoxicating liquors 
to husband being specially authorized by 
statute need not be asked in the prayer; Gus-
iafson v. Wind, 62-281. 

Interest: Where the petition prays judg
ment for a certain sum "with interest and 
costs," recovery may be had for interest on 
the sum so claimed from the commencement 
of the action, but not for interest accrued 
prior to that time: Haven v. Baldtoin, 5-503; 
Butcher v. Brand, 6-235; Barton v. Smith, 7-
85; Hefferman v. Burt, 7-320; Lyon v. Bying-
ton, 10-124; Anderson v. Kerr, 10-233; Ander
son v. Kerr, 10-236; Galley v. Tama County, 
40-49. 

Where in the petition interest is prayed 
for from the commencement of the suit, it is 
error to direct the jury that they may allow 
interest from an earlier date : Winney v. Sand-
icich Mfg. Co., 86-608. 

Interest accruing after the commencement 
of the action may be included in the judg
ment, although the amount for which judg
ment is asked in the petition is not large 
enough to include such interest: Dawson v. 
Graham, 48-378. 

Where a petition set forth a promissory 
note drawing interest and alleged " tha t said 
amount specified in said note is wholly due 
and unpaid," and asked for "judgment for 
the amount due by the said note," held not 
erroneous to include in the judgment the in
terest due on the note up to the rendition of 
the judgment: Smith v. Watson, 28-218. 

Where a plaintiff brought an action at 
law upon a promissory note and subsequently 
filed an amended and supplemental petition 
asking equitable relief, held, that plaintiff 
could not rely on both statements of his cause 
of action at the same time and must elect 
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between them: National State Bank v. Dela-
liaye, 82-34. 

IV. COUNTS AND PARAGRAPHS. 
Counts: Different causes of action should 

not be mingled in one count: Sands v. Wood, 
1-263. 

Two or more notes may constitute but one 
cause of action, and may be embraced in a 
single count with the petition: Stadler v. 
Parmlee, 10-23; Merritt v. Nihart, 11-57; JBa-
yan v. Day, 46-239. 

Under the present Code parties are al
lowed to plead the same cause of action in 
different counts, as they might do at common 
law, where it appears that the counts relate 
to the same cause of action: Pearson v. Mil
waukee & St. P. B. Co., 45-497; Peck v. Schick, 
60-281; Van Brunt v. Mather, 48-503. 

The statement in the petition that the 
counts relate to the same cause of action is 
unnecessary, but will not vitiate the plead
ing: Pearson v. Milwaukee & St. P. B. Co., 45-
497. 

I t is allowable under the Code, to join 
two counts which seek to recover on differ
ent and inconsistent states of fact: Jack v. 
Bes Moines & Ft. B. B. Co., 49-627. 

I t is proper to plead the same indebted
ness in different forms and in different ways; 
and two claims, one upon an account and 
the other upon a bill of exchange, the in
debtedness sought to be recovered being the 
same, may be joined in the same petition: 
Kimball v. Bryan, 56-632. 

Although one count fails to state suffi
cient iacts to entitle the plaintiff to relief 
demanded therein, yet if such facts are stated 
in other parts of the petition, and objection 
to the count is not taken by way of motion 
or demurrer, it cannot be raised afterward 
by an instruction: Cruver v. Chicago, M. é 
St. P. B. Co., 62-460. 

Under a former statutory provision pro
hibiting the statement of one cause of action 
in different counts, held, that where the peti
tion showed that the cause of action was for 
one wrong which in one count was styled 
malicious prosecution and in the other false 
imprisonment, held, that the costs were prop
erly taxed against the plaintiff: Watson v. 
Bell, 37-640. 

The petition in an action for personal in
jury should not, ordinarily, be devided into 
counts: Hammer v. Chicago, B. I. <&P. B. Co., 
61-56. 

Where separate causes of action are set 
out in one count of the petition, the court 
may properly sustain a motion to divide and 
enforce such order by striking out a substi
tuted petition filed without compliance with 
such order: O'Connor v. Chicago, B. 1. & P. 
B. Co., 75-617. 

Where each count of a petition contained 
two causes of action and defendant failed to 
object to the same, held, that both causes of 
action in each count were properly sub
mitted to the jury: Joy v. Bitzer, 77-73. 

The same cause of action may be stated 
in different counts of the petition: Sadler v. 
Olmstead, 79-121. 

Therefore, where plaintiff sought to re-
cover.in one count on contract and in another 

on arbitration and award, for the same thing, 
held, that the first count was not a waiver of 
the award: Ibid. 

Where two counts of a petition were much 
the same in legal effect, held, that no preju
dice could have resulted from overruling a 
motion to require plaintiff to elect the count 
upon which i t -would < proceed and to strike 
the other from the petition: Taylor County 
v. Stanley, 79-^66. 

A written or oral promise to pay money 
in consideration of damages due for a wrong
ful act, and the promise implied by law to 
pay the damages growing out of such wrong
ful act considered as a tort, are separate 
causes of action and must be pleaded, if re
lied on in the same action, in separate counts: 
Aultmun v. Goldsmith, 84-547. 

Where the facts were c¡et up in one count, 
held, that it would be deemed a cause of ac
tion on the contract set out, and not on an 
implied promise growing out of the acts as 
constituting a tort: Ibid. 

The statute requires each cause of action 
to be stated wholly in a count or division by 
itself. If more than one cause of action is 
pleaded in a single count or division, and 
no objection is made thereto, recovery may 
be had on all, but in such event it must ap
pear that this was iátended. Where the 
right of recovery is based upon a written 
contract, and the averment of facts consti
tuting another cause of action is necessary 
to bring the remedy sought within the terms 
of the contract, it will be assumed that only 
one cause of action was intended to be 
pleaded: Chicago, B. I. & P. B. Co. v. Say-
wood, 71N.W.,358. 

The same cause of action may be pleaded 
in different counts: Cawker City State Bank 
v. Jennings, 89-230. 

One prayer may cover the claim made in 
two or more counts: Peregoy v. Wheeler, 88-
732. 

Divisions: Where a petition contains 
several causes of action, but is not separated 
into divisions, a demurrer to one cause of 
action may be sustained, and the plaintiff 
cannot urge the defects in his pleading to 
defeat the demurrer: Burhans v. Squires, 
75-59. 

Paragraphs: One of the paragraphs into 
which a petition setting forth an equitable 
cause of action is divided is not alone sub
ject to demurrer. If, when taken with the 
other paragraphs, a cause of action is stated, 
that will be sufficient: Benedict v. Hunt, 32-
27; Delaware County Bank v. Duncombe, 48-
488. 

Whatever is numbered as a distinct para
graph should contain something more than 
a mere conclusion of law, based upon state
ments of facts in other paragraphs, other
wise it may be stricken out on motion: Cooper 
v. French, 52-531. 

Recovery: A judgment for a greater 
amount than is claimed in the petition is 
not authorized, and plaintiff should not be 
permitted to amend his petition after judg
ment is rendered, claiming damages greater 
than were alleged in the original petition: 
Cox v. Burlington &W. B. Co., 77-478. 

The fact that judgment is for a larger 
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amount than prayed for in the petition is an 
error which will not be corrected on appeal 
unless the <«*tention of the trial court has 
been called thereto by a motion or other
wise: Yancey v. Tatlock, 93-386. 

The amount in controversy is the amount 
claimed and which may be recovered in the 
action: McVey v. Johnson, 75-165. 

Under an allegation of damage to plain
tiff's land for the wrongful diversion of sur
face water and its discharge upon such land, 
plaintiff may recover for the deposit of earth, 
clay and other materials upon the land by 

such overflow, although not specially pleaded: 
Hunt v. Iowa Cent. R. Co., 86-15. 

Where the relief granted is consistent 
with the case made by the petition and em
braced in the issues presented by the plead
ings, it cannot be complained of as greater 
than the relief demanded: Johnson v. Rider, 
84-50. 

In an action on account stated, held, that 
the amount alleged in the petition was bal
ance due on the account stated after pay
ments and not the amount found due by the 
settlement: Thompson v. Smith, 82-598. 

SEC. 3560. Amended before answer. The plaintiff, without prejudice 
to the proceedings already had, may amend his petition, without leave, at 
any time before the answer is filed, notice thereof being given the defend
ant or his attorney, and the defendant shall have the same time to plead 
thereto as he had to the original petition. [C.73, § 2647; R., § 2975.] 

Leave of court to file such amendment is 
not required and plaintiff may thus amend 
notwithstanding refusal of the court to give 
him permission to do so: Kay v. Pruden, 69 N. 
W., 1137. 

Leave of court is not necessary to entitle 
plaintiff to file such amendment as here con
templated, and an appearance of defendant 
to move to strike such amendment from the 
files or to demur or answer thereto obviates 
the necessity of notice of the amendment: 
Kimball v. Bryan, 56-632. 

SEC. 3561. Demurrer—causes of. The defendant may demur to the 
petition only where it appears on its face : 

1. That the court has no jurisdiction of the person of the defendant or 
the subject of the action; 
- 2. That the plaintiff has not legal capacity to sue; 

3. That there is another action pending between the same parties for the 
same cause; 
- 4. That there is a defect of parties, plaintiffs or defendants; 

5. That the facts stated in the petition do not entitle the plaintiff to the 
relief demanded; 

6. That the petition, on the face thereof, shows that the cause of action 
is barred by the statute of limitations; or fails to show it to be in writing, 
where it should be so evidenced; or, if founded on an account or writing as 
evidence of indebtedness, that neither such writing or account or copy 
thereof is incorporated into or attached to the pleading, or a sufficient 
reason stated for not doing so. [C.73, § 2648; R., §§ 2876, 2918, 2920, 
2961, 2963-4.] 

Grounds: The provisions of the statute 
limit the causes of demurrers and no others 
can be urged. The fact that the pleading is 
argumentative, not being one of the causes 
set out, cannot be taken advantage of in that 
manner: Davis v. Bonar, 15-171. 

Want of jurisdiction: Unless it appears 
on the face of the petition that the court has 
no jurisdiction, an objection on that ground 
cannot be raised by a demurrer, and can only 
be taken advantage of by answer: Childs v. 
Limback, 30-398. 

Demurrer to the jurisdiction of the court 
is not the proper method of raising the ob
jection that the action is brought in the 
wrong county. Such objection is to be raised 
by motion to change the place of trial to the 
proper county: Cole v. Conner, 10-299. 

An objection based on the want of juris
diction may be raised at any time, and is not 
waived even by consent: Orcutt v. Hanson, 
71-514. 

Another action pending: A demurrer on 
this ground can only be sustained when the 
fact appears on the face of the petition: 

Mosher v. Independent School Dist., 42-632, 
635. In other cases it is to be pleaded in the 
answer: Treanor v. Sheldon Bank, 90-575. 

That pendency of another action may be 
pleaded in abatement, see notes to \ 3642. 

The defect of parties which is a ground 
of demurrer is a non-joinder of parties who 
should have been joined, either as plaintiffs 
or defendants. A misjoinder or uniting of 
parties who should not be joined is not a 
ground of demurrer: Turner v. First Nat. 
Bank, 26-562; Mornan v. Carroll, 35-22; King 
v. King, 40-120; Dubuque County v. Reynolds, 
41-454; District T'p v. District T'p, 44-512, 
517; Bort v. Yaw, 46-323; Independent School 
Dist. v. Independent School Dist., 50-322. 

The fact that a party to the proceeding 
who was properly made a party has not been 
served with notice cannot be taken advantage 
of by demurrer on behalf of another party 
who is served: Forbes v. Delashmutt, 68-164. 

If causes of action against different par
ties are joined the defendant may demur: 
Cogswell v. Murphy, 46—44. 

If the defect of parties appears on the face 
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of the petition it will be held waived, unless 
taken advantage of by demurrer: McCormick 
v. Blossom, 40-256; Lülie v. Case, 54-177. 

If defect of parties be fatal to the charac
ter of the petition and the relief asked, the 
objection may be insisted on at the hearing, 
and if the court proceeds to a decree nowith-
standing such objection, it may be reversed 
for error on this account: Swan v. Clark, 36-
560. 

The objection that a necessary party de
fendant has not been served with, notice need 
not, and perhaps should not, be raised by 
answer of the other defendant, but may be 
insisted upon to defeat a final decree: Miller 
v. Mahaffy, 45-289. 

Not raised on appeal: An objection on 
the ground of defect of parties cannot be 
made for the first time in the supreme court. 
If not taken advantage of by demurrer or 
perhaps by plea, it must be regarded as 
waived: Bouton v. Orr, 51-473; Coe v. Ander
son, 92-515. 

An objection to the non-joinder of parties, 
when first made in the appellate court, if 
well taken, will operate to remand the cause 
for further proceedings in the court below: 
ParshaU v. Moody, 24-314. 

Where it appears in the supreme court 
that parties who are necessary to a full de
termination of the controversy are not in 
court, the cause will be remanded for the 
purpose of allowing such parties to be brought 
in: Crosby v. Davis, 9-98. 

As to misjoinder of parties, see notes to \\ 
3460 and 3463. 

That the facts do not entitle the par ty 
to the relief demanded: Under the Revision 
a petition was not vulnerable to demurrer 
simply because it asked relief to which its 
averments did not entitle the pleader: Byers 
v. Bodabaugh, 17-53; Ormanv. Oman, 26-361; 
Harwood v. Case, 37-692. 

But the phrase "relief demanded" used 
in the Code is broader than the correspond
ing term used in the Revision: Watts v. 
Everett, 47-269. 

Therefore, held, that a demurrer would lie 
in an action on a "judgment brought within 
fifteen years from its rendition without leave 
of court, as required by ? 3439, being alleged: 
Ibid. 

A petition setting out a cause of action 
upon a note alleged to have been executed 
upon a date which fell upon Sunday is sub
ject to demurrer, and the court will take 
judicial notice of the fact that a given day 
of the month falls upon Sunday: dough v. 
Gogmns, 40-325. 

Where the petition sets out a contract 
under which it is incumbent upon plaintiff 
to do something before it becomes incumbent 
or proper for defendant to perform on his 
part, and the plaintiff fails to allege perform
ance, the objection to the defect in plaint
iff's petition can be raised by demurrer: 
White v. Bay, 56-248. 

The fact that the averments of the peti
tion do not entitle plaintiff to the relief de
manded should be raised by demurrer, and 
not through motion to strike them from the 
petition; but if the motion is made and passed 
upon, without objection on that ground, the 

form of raising the question will not consti
tute reversible error: Bhoadabeck v. Blair 
Town Lot, etc., Co., 62-368. 

Under a general prayer in a petition in 
equity; the plaintiff may be awarded any 
remedy afforded by the law for the particu
lar injury or wrong complained of, and such 
a petition is not open to demurrer on the 
ground that the facts stated do not entitle 
the plaintiff to the relief demanded, if there 
is any relief that may be granted under the 
facts alleged in the petition: Thomas v. Far
ley Mfg. Co., 76-735. 

Statute of limitations: Where a pleading 
shows affirmatively that its cause of action is 
barred by statute of limitations, the proper 
mode of assailing it is by demurrer: Miller v. 
Daicson, 26-186; Springer v. Clay County, 35-
241. 

To enable a party by demurrer to insist 
on the bar of the statute of limitations, the 
pleading must show affirmatively that the 
cause of action is barred by the laws of this 
state or of some other state where defendant 
has resided: Moulton v. Walsh, 30-361; Shearer 
v. Mills, 35^499. 

Where it appears that before the period 
of limitation expired defendant became a 
nonresident of the state, and it does not af
firmatively appear that the action has be
come barred by the laws of the state where 
he has subsequently resided, a demurrer will 
not lie: Brown v. Éocklwld, 49-282. 

Under a previous statutory provision 
which did not expressly authorize a demurrer 
on this ground, although it appeared on the 
face of the petition that the cause of action 
was barred by the statute of limitations, 
held, that the objection could not be taken 
by demurrer, but must be set up by way of 
answer or plea, for the reason that the stat
ute recognized exceptions which might take 
the action out of the operation of the statute, 
and the statute ought to be pleaded so that 
the other party might have an opportunity 
to take advantage of such exceptions: Wap
ello County v. Bigham, 10-39. 

This was also the rule at common law, but 
it was otherwise in equity: Phares v. Walters. 
6-106. 

Where it appears on the face of a petition 
on a policy of insurance that the action is 
brought after the expiration of the time lim
ited in the policy for bringing such action, 
the objection may be raised by demurrer: 
Moore v. State Ins. Co., 72-414; and see Carter 
v. Humboldt F. Ins. Co., 12-287. 

It will be presumed that parties to actions 
are citizens of the state, and that the 
cause of action arose in the state, unless the 
contrary appears; and where the petition 
shows nothing as to these facts, but shows 
that the cause of action is otherwise barred 
by the statute of limitations, a demurrer to 
the petition should be sustained: Van Patten 
v. Bedow, 75-589. 

Statute of frauds: The objection that the 
contract sued upon is not in writing cannot 
be urged as a ground of demurrer unless the 
contract appears to be one which must be in 
writing to be enforced: Cox v. Carrell, 6-350. 

That a contract relied on appears to have 
been in parol when under the statute of 
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frauds it should have been in writing is 
made a ground of demurrer. If plaintiff re
lies for proof of his claim upon the testimony 
of defendant he must make that averment in 
his petition in order that it be not subject to 
demurrer: Babcock v. Meek, 45-137. 

And it was similarly held as to the 
statute of limitations under previous pro
visions authorizing the plaintiff to recover 
notwithstanding the bar of the statute, 
where he could establish his claim by de
fendant's testimony: Newfield v. Blawn, 16-
297. 

The objection that a contract sued on is 
not evidenced in writing when it should be 
so evidenced under the statute of frauds, 
should be raised by demurrer if the objec
tion appears upon the face of the petition, 
and cannot in such case be raised by an 
answer: Wiseman v. Thmnpsmi, 63 N. W., 346. 

Failure to set out account or copy thereof: 
In a petition claiming an amount due for 
services performed for defendant at his 
verbal request and not under written con
tract during a certain period and at a certain 
place, held, that it did not necessarily appear 
that the cause of action embraced separate 
items of account so that a demurrer on the 
ground that the account or a copy thereof 
was not set out should have been sustained: 
O'Brien v. Chicago, M. <& St. P. B. Co., 64-
411. 

This provision as to setting out a copy of 
the account sued on is to be observed no 
matter how simple may be the account: 
Winters v. Paye County, 70-300. 

In an action for balance due on settlement 
of account, a copy of the account need not be 
set out: Buehler v. Jieed, 11-182. 

As to bill of particulars, see 2 3623. 
Failure to set out copy of written instru

ment sued on: Where plaintiff claims under 
an assignment without stating whether it is 
in writing or not, but without setting out 
any writing, he may be compelled, on motion 
for more specific statement, to show how he 
became owner of the claim, but the objection 
cannot be reached by demurrer for failure to 
set out a copy of such instrument, it not ap
pearing that it was in writing: Thompson v. 
Cook, 21-472. 

The objection that a bill of particulars, or 
a written instrument, is not set out or at
tached, must be taken by demurrer; it can
not be interposed as a ground for the exclu
sion of evidence: Farwell v. Tyler, 5-535; 
Peterson v. Allen, 12-366; Smith v. McLean, 
24-322. 

Objection that written notice of loss of 
stock, in case of injury to such stock on a 
railway where the company has a right to 
fence and has not done so, as provided in % 
2055, is not attached to the petition, should 
be taken advantage of on demurrer, and not 
by objection to the introduction of such 
notice in evidence: McKinley v. Chicago, B. 
I. & P. B. Co., 47-76, 78. 

It is necessary in an action to recover 
upon a subscription of stock to a corporation 
to set out a copy of the subscription paper: 
Hudson v. Plank Boad Co., 4 G. Gr., 152. 

Where a pleading is founded upon breach 
of covenants in a deed, a copy of the deed 

should be incorporated into or attached to 
such pleading: Nosier v. Hunt, 18-212. 

Where a negotiable instrument is sued on 
in the name of the indorsee, a copy of the in
dorsement should be set out together with a 
copy of the instrument: Mainer v. Beynolds, 
4 G. Gr., 187. 

In an action upon the guaranty of a 
written instrument it is not necessary to set 
out a copy of the guaranty. The action is 
founded on the instrument itself: Knight v. 
Fox, Mor., 305. 

In an action on a note and mortgage by 
an assignee the instrument of assignment 
may properly be attached to the petition: 
Franklin v. Ticoyood, 18-515. 

The fact that a petition avers that the 
mortgage therein referred to was duly as
signed to plaintiff does not necessarily imply 
that it was transferred by writing, and such 
petition will not, therefore, be subject to 
demurrer on the ground that such written 
instrument is not set out: Barthol v. Blakin, 
34-452. 

Where an action was brought upon a large 
number of bank-bills of different denomi
nations, held, that it was sufficient to attach 
one of each denomination as an exhibit: 
Tarbell v. Stevens, 7-163. 

The failure to set out in a cross-petition 
a written instrument relied on therein which 
is already set out in the original petition is 
not a ground of demurrer: Coe v. Lindhy, 
32-437. 

If the action is based upon a contract 
written in a foreign language it is sufficient 
to attach a translation to the petition; a copy 
in the foreign language need not be set out: 
Christenkon v. Oorsch, 5-374; Bower v. Die-
deker, 38-418,421. 

I t is only necessary to attach a copy of 
the written instrument when the action 
is founded on such instrument: Barney ». 
Buena Vista County, 3.1-261. 

It is not the evidence in the case that 
plaintiff is to attach to his petition, but a 
copy of the instrument or account on which 
he brings his suit: Latterelt v. Cook, 1-1. 

Plaintiff is not required to attach to his 
petition copies of instruments which he in
tends to introduce in evidence unless they 
are the instruments upon which the action 
is founded: McLott v. Savery, 11-323. 

Plaintiff cannot be required to set up a 
written instrument which is not the basis of 
his cause of action, but is merely a link in 
the chain of evidence necessary to establish 
it: Huncood v. Case, 37-692. 

Where a record is not the foundation 
of an action it need not be set out: Buddick 
v. Marshall, 23-243. 

Where a petition in equity sought to 
have set aside a judgment by confession, 
held, that it was not necessary to attach a 
copy of the statement on which such judg
ment was rendered: Vannice v. Oreen, 14-262. 

In an action for damages for r ight of way, 
held, that the deed for such r ight of way 
might be introduced as evidence without 
having set it out in the answer: Taylor v. 
Cedar Bapids <& St. P. B. Co., 25-371. 

The duplicate receipt of the receiver of 
the United States land office, relied on to 
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establish plaintiff's title in an action of tres
pass, need not be set out by copy: Dorcey v. 
Patterson, 7^120. 

In an action of right it is not necessary to 
attach copies of title papers: Boardman v. 
Beckwith, 18-292. 

Where, In an action against a county treas
urer for wrongfully seizing and selling 
plaintiff's property, defendant justified un
der a tax list and warrant, setting out the 
warrant, hqlf}, that t¡he answer was not de
murrable for not setting out a copy of the 
tax list: Games v. Robb, 8-193. 

In an action to set aside a sheriff's sale, 
held, that it was not necessary to attach a 
copy of the execution and sheriff's deed as 
instruments sued on: Walkup v. Zeliriny, 13-
306. 

Where a party suing upon rescission of a 
contract for the conveyance of land offered to 
return certificates of stock received by him 
in payment for such land, held, that he need 
not set out a copy of such certificates: Carey 
v. Cincinnati (6 G. R. Co., 5-357. 

Where a note is written upon the back of 
a paper containing a contract, it is not neces
sary, in making an exhibit of a copy of the 
note in the pleading, to set out a copy of such 
contract: Dunning v. Rumbaugh, 30-566. 

Where defendant alleged payment by an 
agreement with plaintiff by which certain 
property was taken in satisfaction of plain
tiff's claim, held, that even if such contract 
were in writing, it was not such a contract 
as defendant could be required to set out in 
his pleading: National ¡State Bank v. I)ela-
haye, 82-34. 

Where defendants in an answer expressly 
make a certain will, and a probate and record 
thereof, a part of the answer, they will not 
be heard to say that such will and records 
shall not be so treated, when the answer is 
attacked by demurrer, because the same are 
not set in or attached as an exhibit to their 
answer: Sutherland v. Sutherland, 71 N.W., 
424. 

For objection appearing on the face of 
the petition: A demurrer can be interposed 
only for matters appearing on the face of the 
petition: Polk County v. Bierb, 37-361. 

An exhibit cannot be attached to a de
murrer in order to take advantage of grounds 
therefor which would not otherwise appear: 
Ruddick ». Marshall, 23-243. 

Neither the interrogatories attached to a 
pleading nor the answers thereto can, on de
murrer, aid a defective pleading: Lane v. 
Krekle, 22-399. 

In ruling upon a demurrer the court can
not go outside of the pleading to discover 
facts upon which the pleading may be sus
tained: Miller v. Miller, 63-387. 

What objections raised by demurrer and 
'what by motion: Under previous practice, 
hehl, that a variance between the declara
tion and the writ could not be raised by de
murrer: Cxdver v. Whipple, 2 G. Gr., 365. 

If an averment of the petition is claimed 
to be insufficient in law, the proper way to 
raise the objection is by demurrer and not 
by motion: Childs v. Oriswold, 15-438. 

An objection which is a ground of de
murrer cannot properly be raised by motion 

to dismiss the action: «Sfafe ex rel. v. Be Kruif, 
72-488; nor by motion to strike: Iricin v. 
Yeagar, 74-178. 

A demurrer and not a motion to strike 
from the files is the proper mode of deter
mining the sufficiency of the pleading: Clark 
v. Cress, 20-50; Martin v. Bobbins, 32-534; 
Merchants' Nat. Bank v. Montgomery, 32-602. 

Where a motion to strike is allowed, 
without objection of the opposite party, to 
have, the effect of a demurrer, complaint can
not be made, of the ruling in excluding the 
matter objected to, where it would have been 
adjudged insufficient on demurrer: Chase v. 
Kaynor, 78-449. 

A motion to strike from the petition mat
ter which constitutes a cause of action may 
amount in effect to a demurrer: Seiffert & 
Wiese Lumber Co. v. Hartwell, 63 N. W., 333. 

It is not the province of a motion to test 
the sufficiency of a cause of action or defense. 
A demurrer is the method prescribed by 
statute for that purpose: Wattels v. Minchen, 
93^517. 

An objection that a counter-claim set up 
in the answer cannot be properly interposed 
on account of its not being in behalf of the 
proper parties should be raised by demurrer 
and not by motion to strike from the files: 
Bird v. McCoy, 22-594. 

Objection to the sufficiency of a petition 
cannot properly be raised by motion to strike 
out all the averments thereof. Such objec
tion should be raised by demurrer: Rhoada-
beck v. Blair Town Lot, etc., Co., 62-368. 

However, if such a motion is made and 
passed upon in such a case without objec
tion on that ground, the form of raising the 
question will not constitute reversible error: 
Ibid. 

The fact that plaintiff's action should 
have been brought in law instead of in 
equity, or vice versa, or that plaintiff in an 
action in equity has a full, speedy and com
plete remedy at law, are not proper grounds 
for demurrer. The remedy m such cases is 
by motion to have the action changed to the 
proper docket: See \ 3431 and notes. 

An alternative allegation in the petition, 
of a material fact, is not a ground of de
murrer: The remedy for such defect is by 
motion: Turner v. First Nat. Bank, 26-562. 

Failure of the petition to set out the dam
ages sustained by plaintiff is not a ground of 
demurrer, but can only be reached by mo
tion for more specific statement: McCorndck 
v. Basal, 46-235. 

Where one count of the pleading is held 
insufficient on demurrer, and an amend
ment is filed, the same in substance as the 
original, the other party is not required to 
again demur, but the amended pleading 
should t e stricken from the files on motion: 
Waxikon v. Strouse, 74-547. 

Where a mortgage provided that upon 
thirty days' default in payment of interest 
the whole amount of the principal should be
come due at the option of the holder, and at 
the end of such thirty days' default action 
was brought, it being alleged in the petition 
that plaintiff had elected that the whole sum 
become due, held, that a demurrer would not 
lie upon the ground that notice of the eleo-
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tion had not been given, but such objection 
could only be raised by motion for more spe
cific statement or answer: Parkyn v. Travis, 
60-436. 

Where a petition in an action to recover 
damages for changing the grade of a street 
alleged that the grade was established by or
dinance, but neither described the grade 
nor set out the ordinance, held, that while it 
might be subject to be made more specific 
on motion it was not vulnerable to demurrer: 
Noyes v. Mason City, 53-418. 

Defensive matter: The petition in equity 
in an action to defeat certain tax deeds 
stated that the plaintiff was the owner of the 
property at the time of the several sales and 
continued to be such owner; that she had re
deemed from the sales and paid all taxes due, 
and that notwithstanding these facts defend
ant had in some manner obtained tax deeds; 
held, that if defendant claimed title under a 
sale made at a different time from any men
tioned in the petition, such fact could only 
be made available by affirmative pleading on 
his part and that a demurrer would not lie: 
Gray v. Coan, 23-344. 

Where the allegation of the petition, that 
the indebtedness to secure which a vendor's 
lien was sought to be enforced was incurred 
in the purchase of the homestead, was not 
distinctly negatived by the answer, so that 
the court could not determine therefrom 
whether the homestead right existed and 
was effectual or not, held, that it was not 
error to sustain a demurrer to that part of 
the answer setting up a homestead exemp
tion: Pratt v. Belavan, 17-307. 

Where the defense set up in the answer is 
held insufficient on demurrer, it will not be 
presumed that the issue raised by such de
fense was before the court upon final hear
ing in such manner as to render the ruling 
upon the demurrer error without prejudice: 
Schroeder v. Chicago, B. I. & P. B. Co., 41-
344. 

Several causes of demurrer: Where a de
murrer assigns several causes, and is sus
tained as to one and overruled as to others, 
such ruling will not be reversed on appeal if 
any of the causes assigned is good, although 
as to the particular ground on which it was 
sustained the ruling be found erroneous: 
Jeure v. Perkins, 29-262. 

To entire pleading; when one count or 
division is sufficient: A demurrer can only 
properly be interposed to controvert the legal 
sufficiency of the matter stated in the entire 
count or petition, and not to assail a portion 
of a count, or improper, foreign, redundant 
or irrelevant matter therein. If the count 
contains sufficient statements to constitute a 
cause of action or defense it is not vulnerable 
to demurrer: Hayden r. Anderson, 17-158. 

A paragraph of a pleading cannot be as
sailed on demurrer, the demurrer being 
proper only when it attacks the whole plead
ing or count: Delaware County Bank v. Bun
combe, 48-488. 

A demurrer to the entire petition should 
not be sustained because a portion of it de
mands relief upon facts improperly pleaded: 
District T'p v. District T'p, 44-512. 

Where an answer sets up but one defense 
85 

it is not proper to interpose a demurrer to a 
portion thereof: Chicago, I. dk B. B. Co. v. 
Cedar Bapids, I. F. & N. W. B. Co., 67-324. 

Where but a portion of the pleading or 
count is defective, a motion to strike out the 
objectionable matter is the proper remedy: 
Shulte v. Hennessy, 40-352. 

Where distinct defenses are improperly 
joined in one division of an answer, the de
murrer may be directed against one of them 
alone: Wright v. Connor, 34-240. 

A general demurrer to a pleading contain
ing more than one count should be overruled 
if either count or any cause of action set out 
therein is sufficient: Chambers v. Lathrop, 
Mor., 102; Jarvis v. Worick, 10-29: Coon v. 
Jones, 10-131; Barr v. Lilley, 11-4; Edmonds 
v. Cochran, 12 488; Zapple v. Bush, 23-99; 
Singer v. Cavers, 26-178. 

Judgment against plaintiff on demurrer 
to one count of the petition should not be en
tered while an issue upon a plea to another 
count remains undetermined: Boberts v. Al
bright, 2 G. Gr., 120. 

_ "Where a petition is not separated into di
visions, but contains several causes of action, 
a demurrer may be sustained to one of them: 
Burhans v. Squires, 75-59. 

A demurrer to the whole of an answer, 
some parts of which are good, should be 
overruled: Bonney v. Bonney, 29-448. 

A demurrer to the whole answer should 
not be sustained where the answer contains 
a general denial: Sample v. Griffith, 5-376. 

It is error to sustain a demurrer to the 
whole of an answer when a material issue is 
presented therein by an averment that de
fendant has not knowledge or information 
sufficient to form a belief as to an allegation 
of the petition: McPhail v. Hyatt, 29-137. 

Where an entire answer is attacked by a 
demurrer, the demurrer should be overruled 
if the answer contains a defense to the ac
tion, although some one or more divisions 
therein are vulnerable to demurrer: Holbert 
v. St. Louis, K. C. & N. B. Co., 38-315; John
son v. Tantlinger, 31*500. 

What admitted by demurrer: A demur
rer only admits such facts to be true as are 
well pleaded: Harkins v. Edioards, 1-426; 
Hartford Bank v. Green, 11-476; Scofleld v. 
McDowell, 47-129; Bailey v. Landingham, 52-
415. 

A demurrer does not admit conclusions. 
In determining what is admitted all the 
pleadings should be considered: State ex rel. 
v. Nichols, 78-747; Bogaard v. Independent 
But., 93-269. 

A demurrer admits facts well pleaded in 
the pleading attacked, but not conclusions of 
law stated therein: Games v. Bobb, 8-193; 
Lyon v. O'Kell, 14-233; Smith v. Henry County, 
15-385; Freeman v. Hart, 61-525. 

One of the offices of the demurrer is to 
inquire whether the matter is well pleaded 
or can be pleaded, and it therefore raises the 
question whether the opposite pleader may, 
under the rules of evidence, prove the facts 
which he has pleaded: Harkins v. Edioards, 
1-426. 

Where a demurrer is interposed to the 
petition on an account, on the ground that 
no copy thereof is set out or attached, and is 
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overruled, the defendant should not be held 
as admitting the averments of the petition, 
and, on failure to answer, plaintiff's claim 
should be established by evidence as on de
fault: BuehUr v. Beed, 11-182. 

An averment as to the non-existence of 
evidence of a fact or of a conclusion of law 
is not admitted by demurrer: Iowa B. Land 
Co. v. Sac County, 39-124, 132. 

A fact which is judicially known to the 
court is to be regarded as a matter of law, 
and cannot be pleaded. A contradiction or 
denial of such fact cannot, therefore, be well 
pleaded, and is not admitted by demurring 
to the pleading containing such contradiction 
or denial: Cooke v. Tallman, 40-133. 

A demurrer does not confess an allegation 
which it appears from the face of the plead
ing that the pleader is estopped to make. 
Thus a party having, in an answer, admitted, 
the execution of a tax deed and also alleged 
its invalidity for want of advertisement of 
the sale, held, that as the deed was conclusive 
as to the regularity of the sale in this re
spect, the allegation of invalidity for want 
of advertisement was not admitted by de
murrer to the answer: Scofield v. McDowell, 
47-129. 

In an action to compel the collection of a 
tax voted in aid of a railroad upon certain 
conditions, held, that an averment that due 
proof had been made as to compliance with 
the conditions was an averment of fact, and 
was confessed by the demurrer to the peti
tion: Burlington,C. B. &M. B. Co. v.Stewart, 
39-267. 

Where a petition, based upon certain 
certificates, alleged that they were in due 
form of law, but the certificates were also 
set out, held, that a demurrer on the ground 
that they did not contain conditions required' 
by law did not admit the averment that they 
were in due form: Minnesota & I. S. B. Co., 
v. Hiams, 53-501. 

In passing upon a demurrer the court will 
not look to prior or subsequent pleadings for 
facts admitted nor consider facts not pleaded 
or admitted. The facts alleged in the plead
ing alone are to be deemed admitted for the 
purpose of its consideration: Johns v. Bailey, 
45-241. 

Amendment: A demurrer may be amend
ed: Morrison v. Miller, 46-84; Poweshiek Coun
ty v. Cass County, 63-244. 

Demurrer relating back: The common-
law rule that the demurrer relates back to 
the first defective pleading is not applicable 
under the Code, and if the objection to the 
first defective pleading is not raised by the 
opposite party, it is no ground for holding 
such pleading bad when a demurrer is after
ward interposed to the pleading of the oppo
site party: Gano v. GUruth, 4 G. Gr., 453. 

SEC. 3562. How specific. A demurrer must specify and number 
the grounds of objection to the pleading; and it shall not be sufficient to 
state the objection in the terms of the preceding section, except that a 
demurrer to an equitable petition, for the fifth reason of said section, may 
be stated in the terms thereof. [C. 73, § 2649; R., § 2877; C. '51, § 1754.] 

How specific: The general demurrer is A demurrer not distinctly stating the 
abolished: Davenport Gas, etc., Co. v. Daven- grounds on which it is based should not be 
port, Vo-d. regarded: Jones v. Jhunskill, 18-129. 

But under the common-law practice where 
defendant filed a defective pleading, and 
plaintiff a replication to which defendant 
demurred, held, that although the replica
tion was defective, the court would go back 
to the first error committed and render 
judgment in favor of plaintiff on the ground 
that the demurrer would relate back to the 
first mistake in pleading: Wile v. Maiherson, 
2 G. Gr., 184. 

Withdrawal of pleading in order to de
mur: I t is a matter within the sound discre
tion of the court to allow the withdrawal of 
a pleading and the filing of a demurrer to 
the previous pleading instead, and such dis
cretion is not reviewable unless shown to 
have been abused: Dubuque County v. Bey-
nolds, 41-454; Byington v. Stone, 51-317. 

Second demurrer: A second demurrer to 
the same pleading is not allowable: See 'i 
3551. 

A demurrer is waived by interposing a 
second demurrer whilst the first is undis
posed of: District T'p v. District T'p, 44-512. 

•Or by filing an answer: Fisher v. Scholte, 
30-221. 

Or by going to trial on an issue of fact: 
Porter v. Lane, Mor., 197;Dougherty v. Bridg-
man, Mor., 295. 

Change of ruling on demurrer: Where 
a pleading was held bad on demurrer, and 
an amendment was filed setting up sub
stantially the same allegation, and a motion 
was made to strike such amendment from the 
files, held, that the court in passing upon 
such motion might change its ruling as to 
the demurrer, and refuse to strike the 
amendment from the files: Jenkins v Shields, 
36-526. 

The court is not concluded in the subse
quent stages of the case by rulings made 
upon a demurrer, but may and should change 
such rulings if satisfied of its error. If thereby 
a party is taken by surprise, some order 
should be made which will fully protect his 
rights: Norton v. Knapp, 64-112. 

A ruling upon demurrer is not conclusive 
upon the court as to the same question aris
ing subsequently in the case: Bicliman v. 
Supervisors of Muscatine County, 77-513; Brown 
v. Cunningham, 82-512. And see notes t o 
U 243 and 3563. 

Other pleadings: Where a substituted 
pleading is filed the original cannot be con
sidered in ruling on a demurrer attacking 
the substitute: State v. Simpkins, 77-676. 

Misjoinder: The fact that persons are 
joined with plaintiif who have no interest in 
the action is not a ground of demurrer: Gray
son v. Willoughby, 78-83. 

As to the effect of a ruling on demurrer, 
and as to waiver thereof, see I 3564, and 
notes. 
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In demurrers and motions the true ground 
oí objection should be distinctly stated in 
order that the party shall be advised what 
specific defect is aimed at: Dunforth v. Car
ter, 1-546. 

A party will not be allowed to state one 
gronaa of demurrer, and argue and obtain 
judgmest upon another: Middleton Savings 
Bank v. ikthuyue, 15-394. 

And an objection not pointed out cannot 
be raised thereunder: Allen v. Cerro Gordo 
County, 34-54. 

Under a demurrer on the ground that the 
facts stated in the answer do not constitute a 
defense, the objection that the facts stated 
are not well pleaded cannot be raised: Trad
ers' Bank v. Alsop, 64-97. 

I t is no part of the office of a demurrer to 
contain an argument or anything other than 
just such matter as shall call the attention of 
the opposite party clearly to the specific 
points made by it. A pleader is not required 
to give the reason which has led his mind to 
the conclusion that the pleading attacked is 
objectionable in the matters pointed out: 
Davenport Gas, etc., Co. v. DavenpoH, 15-6. 

I n law actions: A demurrer must spe
cifically point out the ground upon which it 
is founded: Babbitt v. Walters, 3 G. Gr., 564; 
Traders' Bank v. Alsop, 64-97. 

As an action of mandamus is an action at 
law, a demurrer to the petition must specify 
the grounds of objection: District Tp v. In
dependent Dist., 72-687. 

A demurrer in an action at law that the 
matters stated in the petition are not suffi
cient to constitute a cause of action or to en
title plaintiff to recover is not sufficiently 
specific and should be disregarded: Crouch v. 
Crouch, 9-269; Singer v. Cavers, 26-178: Mc
Laughlin v. Bascomb, 38-593; Davidson v. 
Biggs, 61-309. 

In a demurrer in a law action to an answer 
purporting to be equitable it is sufficient to 
allege as ground thereof that the facts there
in stated do not constitute any defense: 
Becd v. Lane, 65 N. W., 380. 

Demurrers in particular cases, held too 
general or indefinite: McKellar v. Stout, 13-
487; McGregor <6 S. C. B. Co. v. Birdsall, 30-
255; Childs v. Limback, 30-398. 

A demurrer to a petition based upon cer
tificates of clerks of election as to the voting 
of a railroad aid tax, on the ground that they 
contained no conditions upon which said tax 
was claimed to have been voted, the statute 

cific: Minnesota & I. S. R. Co. v. Hiams, 53-
501. 

Where by stipulation of the parties a de
murrer had been recognized as raising an 
issue in the case, held, that the objection to 
such demurrer, that it was not in proper 
form, could not be taken advantage of: Up-
degraft v. Edwards, 45-513. 

Statement of grounds of demurrer in a 
particular case, Mid sufficient: Davenport v. 
Whisler, 46-287. 

I n equity: In determining a demurrer to 
a petition in equity setting up the objection 
that the petition does not show that the 
plaintiff is entitled to any equitable relief, 
the question is not whether plaintiff is en
titled to all the relief asked for in the prayer 
of the petition, but whether he is entitled to 
any relief in equity, conceding the facts set 
forth in the petition to be true: Peters v. 
Phillips, 63-550. 

While a general demurrer may be inter
posed to a petition in equity, yet if the party 
undertakes to specify grounds of demurrer 
he will be confined to those designated and 
cannot raise others which might have been 
taken advantage of under a general de
murrer: Allen v. Cerro Gordo County, 34-54; 
Bisson v Curry, 35-72. 

A demurrer in an equitable action may 
be both general and special, and if the gen
eral ground is substantially stated and well 
taken, it is sufficient although the special 
ground alleged be not sufficient: Cawen v. 
Boone, 48-350. 

A general demurrer to a bill that it is with
out equity reaches matters of substance only 
and not defects which are merely formal: 
Hoskins v. Hattenback, 14-314. 

Under a general demurrer in an equitable 
action, the right of plaintiff to maintain the 
action as a proper party may be raised: 
Hanna v. Hawes, 45-437. 

If any of the cases mentioned as ground of 
demurrer except the general ground speci
fied in H 5 of the preceding section are in
tended to be relied on, they should be spec
ified in an equitable action with the same 
certainty and precision as in a law action or 
they will be disregarded: Ibid. 

Where a proceeding has, without objec
tion, been treated as in equity, and a general 
demurrer to the petition has been sustained, 
such ruling will not be reversed in the su
preme court on the ground that the action 
was not properly in equity, and the de
murrer should have been specific: Hintra-
ger v. Sumbargo, 54-604. 

requiring such conditions to be incorporated 
into such certificates, held sufficiently spe-

SEC. 3563. Objection raised by answer—arrest of judgment. When 
any of the matters enumerated as grounds of demurrer do not appear on 
the face of the petition, the objection may be taken by answer. If the facts 
stated by the petition do not entitle the plaintiff to any relief whatever, 
advantage may be taken of it by motion in arrest of judgment before judg
ment is entered. [C. 73, § 2650; R., § 2878.] 

[The cases cited under this section as to 
the effect of failure to demur were all de
cided prior to, or at least without reference 
to the provisions of 25 G. A., ch. 96, em
bodied in the next section, and those pro
visions must now be taken into account in 
applying the rules announced in these cases.] 

Objections not properly raised by motion, 
demurrer or otherwise must be deemed 
waived: Murphy v. Creighton, 45-179, 183; 
Hanks v. North, 58-396; Wendall v. Osborne, 
63-99; Linden v. Green, 81-365. 

An objection to the pleadings not taken 
before trial nor by motion in arrest of judg-
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ment is deemed waived: Great Western Print
ing Co. v. Tucker, 73-755. 

When the grounds of the objection appear 
on the face of the petition it cannot be made 
by answer. The meaning of the section is 
that if the objection be not taken by de
murrer when that is the proper mode, or by 
answer when that is proper, it is waived, 
and in either event the objection cannot be 
raised by motion for a new trial. Such 
motion cannot be deemed equivalent to a 
motion in arrest of judgment: Linden v. 
Green, 81-365. 

Ground of demurrer or motion waived: 
Defendant by taking issue upon the allega
tions of the petition thereby admits that 
they constitute a cause of action, and cannot 
therefore insist that plaintiff shall prove 
facts outside of the record in order to make 
out his cause of action- Frentress v. Mobley, 
10-450; Sutherland v. Standard L. etc., Ins. 
Co., 87-505. 

A judgment based upon an answer setting 
up the statute of limitations will not be set 
aside as erroneous on the ground that the 
question might and should have been raised 
by demurrer: that objection to the answer 
must be raised at the proper time: Brenne-
man v. JSdioards, 55-374. 

A demurrer to an amended petition pre
senting all the grounds of objection in a 
previous demurrer to the original petition, 
held to be a waiver of the original demurrer: 
District T'p v. District Tp, 44-512. 

Objections raised by demurrer not show
ing want of jurisdiction are waived by join
ing issue and going to trial upon the merits: 
Stiles v. Brown, 3 G. Gr., 589. 

An objection which might have been 
raised by demurrer cannot be first urged by 
a motion for judgment where the evidence 
shows the existence of a fact not pleaded 
which would cure the objection: Olson v. 
Heal, 63-214. 

The method of taking advantage of a 
question which goes to the cause of action as 
set out in the petition is by demurrer, mo
tion in arrest, and perhaps also upon error 
duly assigned, but the advantage of such ob
jection cannot be taken by motion for new 
trial: Veach v. Thompson, 15-380; Egleston v. 
Brassficld, 38-698; Brockert v. Central lotea, B. 
Co., 82-369. 

The objection that the petition fails to al
lege that the damage claimed was the result 
of the in jury imputed to defendant cannot be 
raised where it is not made until after the 
trial: Gray v. Bean, 27-221. 

If defendant both demur and answer to 
the same cause of action, his answer will 
be held as waiving his demurrer: Fisher v. 
Scholte, 30-221. 

Where defects are apparent on the face 
of a pleading, if they are not assailed by 
demurrer they are waived: Dunn v. Wolf, 
81-688. 

A party who fails to demur to the petition 
cannot by allegations of the answer, not set
ting up defensive matter, put in issue the 
sufficiency of the petition: Wing v. District 
T% 82-632. 

Where in an action to recover damages 
on an attachment bond it is not alleged that 

the damages are unpaid, but the case is tried 
on the question as to the liability under the 
bond, no objection having been made on ac
count of failure to plead non-payment of 
damages, such objection will be deemed 
waived by not having presented it by de
murrer: Knapp & Spalding Co. v. Barnard, 

An objection to a petition that it does not 
allege a material fact, which is not taken by 
demurrer or answer, is deemed waived: 
Lynn v. Morse, 76-665. 

Where a petition on a contract for breach 
of promise of marriage was not attacked by 
demurrer, held, that the objection that it 
was void by reason of conditions contained 
in the contract appearing from the face of 
the petition could not be made the ground 
of objection to the admission of evidence: 
McConahey v. Griffey, 82-564. 

Where the opposite party attacks a plead
ing by motion which is overruled, and then 
demurs thereto, the ground of the motion 
will be deemed waived, even though it is re
peated in the demurrer, providing the mo
tion was the proper method of raising the 
objection relied upon: Nieukirk v. Nieukirk, 
84-367. 

In an action for an injunction, the fact 
that the petition does not allege that the 
threatened injury is irreparable, nor that 
the defendant is insolvent, is waived by fail
ing to demur on that account: Price v. Bal
dan/. 82-669. 

Where the defect is apparent on the face 
of the petition the objection is to be taken 
by demurrer and not by answer. So held 
as to the objection that the conti'act sued 
upon is not in writing as required by the 
statute of frauds: Wiseman v. Thompson, 63 
N.W.,346. 

Objection to a petition for want of def-
initeness and exactness in statement of the 
cause of action is waived by failure to raise 
such objection upon motion or demurrer: 
Miller v. Keokuk <S¿ D. M. R. Co., 63-680. 

An objection which might have been 
raised by demurrer to the petition cannot be 
made the ground of motion to dismiss the 
action, but can only be raised by motion in 
arrest of judgment: Draper v. Ellis, 12-316. 

Where the petition has not been assailed 
by motion or demurrer, defendant cannot 
object to the introduction of evidence there
under merely on the ground that it is too 
general in its terms to admit of evidence be
ing introduced: Siiby V. Shee, 51-422. 

The fact that an allegation in a pleading 
is informal, if not taken advantage of by mo
tion or demurrer, cannot be made the ground 
of objecting to the introduction of evidence 
thereunder: Oliver v. Depeic, 14-490. 

As a court may in the exercise of its dis
cretion permit the withdrawal of an answer 
and filing of demurrer, it is not error to pass 
upon the questions raised by the demurrer 
after an answer has been filed: Wilson v. Mc-
Intyre, 73-713. 

If matter pleaded as a defense is not at
tacked by motion or demurrer, and there 
is testimony to sustain it, it will defeat the 
action although it may not amount to a legal 
defense: Benjamin v. Vieth, 80-149, First JV«f. 
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Bank v. Zeims, 93-140; Wcis v. Morris, 71 N. 
W., 208. 

Where the answer set up facts as consti
tuting an estoppel, which facts were estab
lished by the evidence, Iwld, that the effect 
of such defense could not be defeated on the 
ground that the facts did not constitute an 
estoppel, the sufficiency of such facts in law 
for that purpose not having been raised by 
demurrer nor by motion in arrest of judg
ment: Arndt v. Harford, 82-499. 

After the filing of a reply by plaintiff the 
sufficiency of the facts pleaded by defendant 
as a defense cannot properly be raised: Cur-
son, etc., Co. v. Knapp, etc., Co., 80-617. 

Where defendant's answer setting up a 
mistake in the contract sued on as a defense 
is not demurred to but issue is taken thereon, 
the insufficiency of the defense will not be a 
ground for reviewing the judgment in favor 
of defendant where the evidence establishes 
the facts set up in such answer. Any objec
tion to the sufficiency of the defense set up 
in the answer must be raised by demurrer or 
it will be deemed waived: Martin v. Widner, 
91-459. 

In general any defect appearing on the 
face of a pleading and not raised at the time 
and in the method provided for raising such 
objection, is to be deemed waived: Daugherty 
v. Chicago, M. & St. P. B. Co., 87-276; Mañ-
well v. Éurlinaton, C. B. & N. B. Co., 89-708; 
Fulmer v. Mahaska County, 92-20; Medlandv. 
Walker, 64 N.W., 797; Clark v. Boss, 65 N. 
W., 340; Zundelowitz v. Webster, 65 N. W., 835. 

An objection which might be taken to a 
petition by way of demurrer is waived if not 
so taken and cannot be urged by way of an
swer: Wing v. District T'p, 82-632; Wiseman 
v. Thompson, 63 N.W., 346. 

After an issue has been raised by answer 
the court does not go back to the original 
petition to see whether it states a cause of 
action. Such objection is waived by filing 
an answer: Foley v. Hamilton, 89-686. 

Failure to rely upon defense in answer: 
Where a defense such as that of the statute 
of limitations is not set up in the answer, it 
cannot afterward be relied upon: Bobinson v. 
Allen, 37-27. 

Where a petition in equity to rescind a 
contract to convey real property does not 
show that any consideration has been paid, 
nor contain any offer to repay the considera
tion, defendant, if he desire to rely upon the 
failure of plaintiff to offer to pay the consid
eration received, must state the fact that the 
consideration was paid by way of defense in 
his answer, and the failure to do so will be 
regarded as waiving such defense: Seymour 
v. Shea,_ 62-708. 

Misjoinder of parties is not a ground of 
demurrer. If not raised by motion it is 
waived, and cannot be afterwards raised, 
even in arrest of judgment: Miller v. Keokuk 
& D. M. B. Co., 63-680. 

Where misjoinder of parties does not ap
pear on the face of the petition it is waived 
if not taken by answer: McKeever v. Jenks, 
59-300. 

Where plaintiff seeks to recover for a 
joint tort of defendants, who, by the evidence, 
appear not to be jointly liable, the objection 

may be taken by motion in arrest: Cogswell v. 
Murphy, 46-44. 

So where two plaintiffs sued jointly for a 
cause existing in their favor severally, if at 
all, ¡leld, that a motion to dismiss was prop
erly sustained: Bort v. Yate, 46-323. 

Defect of parties: Non-joinder of neces
sary parties should be raised by demurrer 
and cannot be first interposed by answer 
where the defect appears on the face of the 
petition: Boop v. Seaton, 4 G. Gr., 252; Me-
Cormick v. Blossom, 40-256; Byan v. Mullhm, 
45-631. 

Defect of parties not appearing on the 
face of the petition and not raised by answer 
must be deemed waived; but in case of a de
fect of parties in a proceeding in equity 
where such defect was vital to the character 
of the petition and relief asked, lield, that it 
might be first insisted on at the final hear
ing: Swan v. Clark, 36-560. 

The fact that a necessary party is not 
served need not be set up in the answer, and 
is not waived by failure so to do: Miller v. 
Maliaffy, 45-289. 

Defect of parties not taken advantage of 
by demurrer, answer or motion in arrest of 
judgment will be deemed waived: Melick v. 
First Nat. Bank, 52-94. 

Objection to evidence cannot properly be 
made on account of defect in the pleading 
which might have been raised by demurrer: 
Fairbaim v. Haislet,' 90-143; Van Sickle v. 
Keith, 88-9; Conger v. Crabtree, 88-536. 

Instructions: I t is not proper by instruc
tions to raise objections which might have 
been raised by motion or demurrer, but 
which have been waived by failure to make 
such objection: Wimer v. Allbaugh, 78-79. 

By failing to take advantage of grounds 
of demurrer to the petition, the defendant 
waives objection thereto, and is not entitled 
to have the court direct a verdict for him on 
such grounds: Bodge v. Davis, 85-77; Fulmer 
v. Mahaska County, 92-20. 

See also notes to § 3705. 
Motion in arrest is the proper method of 

raising an objection to a petition which is 
defective in substance, and not as matter of 
form only: Edqerly v. Farmers' Ins. Co., 43-
587; Halin v. Wickham, 55-545. 

Where the petition states facts sufficient 
to entitle plaintiff to some relief the ques
tion whether it is sufficiently specific must 
be raised by motion for more specific state
ment, otherwise it is waived, and cannot be 
raised by motion in arrest: District T 'p v. 
Board of Directors, 52-287. 

If the motion in arrest is not made in the 
trial court it cannot be taken advantage of 
on appeal: Smith v. Warren County, 49-336; 
Melick v. First Nat. Bank, 52-94. 

A motion in arrest of judgment is pro
vided where the facts stated in the petition 
do not entitle the plaintiff to any relief. If 
there is a lack of evidence to sustain a ver
dict defendant's remedy is to move for a new 
trial: Kirk v. Litterst, 71-71. 

The waiver involved in pleading over 
does not apply as to an objection raised by a 
motion in arrest of judgment: Pardey v. Me-
chanicsville, 70 N. W., 189. 

An objection which may be taken by a 



1350 
§ 3563 PLEADING. Tit. XVIII, Ch. 8. 

motion in arrest of judgment is not waived 
by not urging it eai-lier in the proceeding: 
Woodcock v. Hawkeye, 66 N. W., 764. 

The fact that the special findings are in
consistent with the general verdict is not a 
ground for motion in arrest of judgment: 
Moffitt v. Albert, 66 N. W., 162. 

In an action to recover for negligently 
causing personal injury such for instance as 
the negligence of a druggist in giving to a 
customer an injurious substance in lieu of 
proper medicine, it is necessary to aver free
dom of plaintiff from contributory negli
gence and in the absence of such averment a 
verdict for the plaintiff should be set aside 
on motion in arrest of judgment: Babe v. 
Sommerbeck„63 N. W., 458. 

Where an action on a policy of insurance 
is brought within ninety days after the loss 
(contrary to provisions of \ 1744) the ob
jection may be taken by motion in arrest: 
Woodcock v. Hawkeye Ins. Co., 66 N. W., 764. 

A correct test of the sufficiency of the pe
tition to entitle plaintiff to any relief is to 
admit the facts pleaded, and to determine 
the law applicable thereto, and the want of 
an allegation, which if made would only make 
the petition more specific, will not be ground 
for arresting judgment: O'Connor v. Illinois 
Cent. B. Co., 83-105. 

The fact that allowance has been made of 
a claim pleaded as a counter-claim, but 
which, while constituting a cause of action 
in favor of defendant against plaintiff, could 
not properly be set up as a counter-claim, 
cannot be made a ground for an arrest of 
judgment, where no objections were made 
before the trial: Mitchell v. Joyce, 76-449. 

Tf the allegations of the petition are sup
ported by proof, but nevertheless do not con
stitute a cause of action, the court may in
struct the jury that the plaintiff cannot re
cover. I t is not the rule that when a de
murrer has been overruled and defendant 
has answered, judgment must be rendered 
for plaintiff, if the proof sustains the allega
tions of his petition, even though no legal 
liability is shown: Brown v. Cunningham, 82-
512. 

Where the facts stated in the petition en
title the plaintiff to some relief, a motion in 
arrest of judgment will not lie: Johnson v. 
Miller, 82-693. 

Defect in the verification of a pleading 
cannot be made a ground for an arrest of 
judgment: Turner v. Ybunker, 76-255. 

As to amending to cure defect raised by 
motion in arrest, see notes to g 3760. 

Objections not to be first raised on ap
peal: An objection which might have been 
raised in the lower court by demurrer or 
motion in arrest of judgment cannot first be 
raised on appeal: Garland v. Wholebau, 20-
271; Savings Bank v. Horn, 41-55; Church v. 
Higham, 44-482. 

Where defendant answered the petition, 
went to trial and introduced his evidence, 
and did not attack the sufficiency of the 
petition either before or after the verdict, 
held, that he could not object to it upon 
appeal: Martyn v. Lamar, 75-235. 

In order to have the ruling on a demurrer 
reviewed upon appeal, it is not sufficient to 
note a general exception at the end of the 

decree to all of the rulings set out in the 
decree, but the party excepting must have 
the record show an election to stand on the 
demurrer: Stanbrough v. Daniels, 77-561. 

Where the petition in an action for fraud 
does not allege that the party knew the 
statements constituting the fraud, and with
out objection on that ground the defendant 
proceeds to trial, he cannot afterwards raise 
such objection for the first time on appeal: 
Mann v. Taylor, 78-355. 

And see notes to g 4105. 
Objections not deemed waived: Where 

the facts stated in the petition do not entitle 
plaintiff to any relief, although no demurrer 
on that ground is interposed, the court may 
instruct the jury to find for defendant: Seaton 
v. Hinneman, 50-395; Smith v. Burlington, C. 
B.&N.B. Co., 59-73. 

Where, after a verdict for defendant, 
plaintiff moved to set aside the verdict and 
for a new trial on the ground of error in the 
admission of evidence, and the court over
ruled such motion, held, that as plaintiff's 
petition was not sufficient to show a cause of 
action the decision of the court below would 
not be reversed, although the defects in the 
petition had not been raised by demurrer: 
Wetmore v. Mellinger, 64-741. 

If upon a trial evidence is offered in 
support of what the party deems an imma
terial averment such evidence may be 
objected to by the opposite party, and if the 
court deems the averment irrelevant the 
evidence will be excluded: Specht v. Spangen-
be rg, 70-488. 

Waiver of objection on the ground that an 
issue is not involved in the case under the 
pleadings will not arise from the fact that 
evidence is allowed to be introduced without 
objection, which might bear upon such issue 
if it were involved in the case, but which is 
applicable to issues arising under the plead
ings as they stand: Eikenberry v. Edwards, 
67-14. 

A ruling on demurrer does not preclude 
the court from afterwards determining the 
sufficiency of the petition at the close of 
plaintiff's evidence: McClain v. Capper, 67 
N. W., 102. 

Want of jurisdiction of the person or 
subject matter appearing on the face of a 
petition may be raised by demurrer and if 
not so appearing it may be set out in the 
answer, but if the objection is not so taken it 
is not to be deemed waived: Corey v. Sherman, 
64 N. W., 828. 

The doctrine of waiver of defects in the 
pleadings by failure to demur thereto does 
not apply to the indictment in a criminal 
case: State v. Daniels, 90-491. 

Ruling not conclusive: The court may 
change his ruling on a question of law during 
a trial and is not bound during the subse
quent stages of the case by the view an
nounced in deciding the demurrer: Tyler v. 
Coulthard, 64 N. W., 681; Bibbins v. Polk 
County, 69 N. W., 1007. 

And see notes to \\ 243 and 3561. 
Defects cured by verdict: A defect in a 

petition that might have been assailed by 
motion or demurrer is cured by the verdict: 
Crossen v. White, 19-109. 

Where a defect in a petition which might 
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be raised by demurrer is not thus attacked, 
and defendant succeeds on the trial, he can
not, upon appeal by plaintiff, insist that on 
account of such defect plaintiff was not en
titled to recover: Kendig v. Overhulser, 58-
195. y 

A defect, whether of substance or form, 
which would have been fatal on demurrer, 
will not be fatal after verdict if the issue 
joined is such as necessarily required proof 
of the facts defectively stated or omitted in 
the pleading, and without which it is not pre
sumed either that the judge would have di
rected the jury to give, or the jury would 
have given, a verdict: Cotes v. Davenport, 9-
227. 

Going to trial waives objections not 
raised: Where the evidence is sufficient to 
support the judgment, it will not be reversed 
by reason of a mere irregularity in the plead
ings as to the manner in which the issues are 
made, which was not raised in the proper 
manner: Union Nat. Bank v. Barber, 56-559. 

Where allegations of a petition are not de
nied, and the parties proceed to trial on the 
theory that such allegations are admitted, 
the opposite party is estopped from after
wards objecting thereto: First Nat. Bank v. 
Warrington, 40-528. 

motions, demurrers or pleas undisposed 
of: By consenting to go to trial on an issue 
of fact, defendant waives any demurrer re
maining undisposed of: Porter v. Lane, Mor., 
197; Dougherty v. Bridgman, Mor., 295. 

So held, also, as to a plea on file not dis
posed of: Stan- v. Wilson, Mor., 438; Cook v. 
Steuben County Bank, 1 G. Gr., 447. 

Where it appears that a motion filed was 
never called to the attention of the court nor 
any ruling made upon it, it will be presumed 
that it was waived: Cfuest v. Byington, 14-30. 

Withdrawal of answer: The court may in 
its discretion, permit the defendant to with
draw his answer and file a motion to strike a 
pleading of plaintiff's from the file: Botcman 
v. Chicago, St. P. & K. C. B. Co., 86-490. 

SEC. 3564. Demurrer to one of several causes—effect of demurrer 
and ruling. The defendant may demur to one or more of the several causes 
of action alleged in the petition, and answer as to the residue. A demurrer 
shall be considered as an admission of the allegations of the pleading 
demurred to for the purposes of demurrer, and for such purposes only; and 
when a demurrer shall be overruled and the party demurring shall answer 
or reply, the ruling on the demurrer shall not be considered as an adjudi
cation of any question raised by the demurrer; and in such case the suffi
ciency of the pleading thus attacked shall be determined as if no demurrer 
had been filed. No pleading shall be held sufficient on account of a failure 
to demur thereto. [25 G. A., ch. 96; C.73, § 2651; R., § 2879; C'51, § 1738.] 

The provisions of 25 G. A., ch. 96, incor
porated into this section, are applicable to a 
trial on the merits although a demurrer has 
been ruled on prior to the taking effect of 
the statute: Bibbins v. Polk County, 69 N. W., 
1007. But they are not applicable to a trial 
bad before the act took effect: Barrett v. 
Northwestern Mut. L. Inn. Co., 68 N. W.,906; 
Littleton v. People's Bank, 63N. W., 666; Long 
v. Millelt, 63 N. W., 190. 

Such provision does not change the rule 
in cases where a demurrer is sustained and a 

party who amends his pleading can not com
plain on appeal of the action of the court in sus
taining a demurrer to such pleading: Krause 
v. Lloyd, 69 N. W.. 1062. (See notes to next 
section.) Nor do they enable a party to pre
sent in the supreme court questions which 
were not presented to the court below: Boyd 
v. Watson, 70 N. W., 120; Weis v. Morris, 71 
N. W., 208. 

The provisions of 25 G. A., ch. 96 applied: 
Pardey v. Mechanicsville, 70 N. W., 189. 

SEC. 3565. Joinder in demurrer—answering, amending or plead
ing over. The opposite party shall be deemed to join in a demurrer when
ever he shall not amend the pleading to which it is addressed. Upon a demur
rer being overruled, the party demurring may answer or reply. Upon a 
decision of a demurrer, if the adverse party fail to amend or plead over, the 
same consequences shall ensue as though a verdict had passed against the 
plaintiff or the defendant had made default, as the case may be. [C. '73, §§ 
2652-4; R., §§ 2900, 2976, 3086; C'51, §§ 1755, 1771.] 

Bight to amend or plead: The party de
murring has a right, after the overruling of 
his demurrer, to plead over: HUlis v. Byan, 
4G. Gr.,78. 

The overruling of a demurrer to the 
answer does not, when issue is joined, con
clude plaintiff from showing the true rights 
of the respective parties: Standish v. Dow, 
21-363. 

If the party to whose pleading a demurrer 
is sustained does not ask leave to amend, but 
excepts to the ruling, judgment may be en
tered as for want of a pleading: Bridge v. 
Livingston, 11-57. 

Judgment: If defendant stands upon his 
demurrer the court may properly render 
judgment as upon a finding of the facts al
leged in the petition: Brown v. Mallmy, 26-
469. 

But judgment should not be rendered 
against a defendant standing on his demurer 
to plaintiff's petition, without plaintiff prov
ing up his claim as required in other de
fault cases: Musser v. Hobart, 14-248; Buehler 
v. Seed, 11-182. 

Where it appears from the i*ecord that 
judgment against the party is entered upon 
the overruling of his demurrer for failure to 
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plead further, it will not be considered a 
judgment on the merits, even though it re
cites that it was rendered upon the hearing 
of evidence and an inspection of the pleading: 
Conner v. Long, 63-295. 

A judgment upon demurrer is a bar to 
any other action upon the facts, the suffi
ciency of which was put in issue by such de
murrer: Felt v. Turnure, 48-397. 

Where a party excepts to an order over
ruling his demurrer and judgment is entered 
against him, and on appeal the action of the 
court is affirmed, the judgment is final and 
he cannot have the cause remanded in order 
that he may plead: Grimes v. Hamilton Coun
ty, 37-290. 

Where plaintiff's demurrer to a portion 
of defendant's answer, which would, if suffi
cient, constitute a complete defense, is over
ruled and plaintiff elects to stand on such 
demurrer, he may appeal from the ruling 
thereon, and is not required to proceed to 
trial on the other defenses set up *n the an
swer: Wallace v. Council Bluffs Ins. Co., 66-
139. 

Where a party stands on his demurrer, 
and appeals from the judgment overruling 
it, judgment should be rendered against him, 
and on affirmance of the judgment on appeal 
he cannot be permitted to withdraw his de
murrer and proceed to trial on the merits: 
Dunlap v. Cody, 31-260. 

Upon failure of defendant to answer after 
the overruling of his demurrer to the peti
tion, judgment should be rendered in plain
tiff's favor without evidence except as to the 
allegations of value or amount of damages: 
Minear v. Hogg, 63 N. W., 444. 

The overruling of a demurrer and failure 
of the party demurring to stand thereon does 
not constitute an adjudication as to the suffi
ciency of one of the grounds on which relief 
is sought inasmuch as the overruling of the 
demurrer must be based on the entire cause 
of action set out by the opposite party: Long 
v. Milieu, 63 N. W., 190. 

Standing: upon the pleading: or demur
rer: If a party desires to have the decision 
upon a demurrer against him reviewed on 
appeal he must suffer judgment to be rend
ered against him on the demurrer: Plummer 
v. Boads, 4-587. 

Upon the overruling of a party's demurrer 
he may either stand thereon and have a re
view of the ruling of the court on the appeal, 
or he may plead over, thereby waiving his 
right to appeal, or in case no further plead
ing on his part is necessary to raise issue, he 
may waive the issue on the demurrer by pro
ceeding to the trial of the cause. By insist
ing on judgment for want of a pleading or 
refusal to proceed with the trial, the adverse 
party may require the unsuccessful party to 
either stand upon his demurrer or waive it, 
and if the latter elects to stand upon his de
murrer, judgment may be rendered against 
him, which may be final in case the decision 
of the court is affirmed on appeal. But if no 
such judgment is entered, the affirmance 
upon appeal will not debtor the unsuccessful 
party from pleading over or proceeding with 
the trial, as the ease may be: Tyler o. Lang-
icorthy, 37-555. 

In cases where no reply to an answer is 

necessary, the party demurring thereto, 
whose demurrer has been overruled, if he 
elects to stand thereon, must so state, and 
have the fact shown of record. A mere ex
ception to the ruling will not be sufficient: 
Wilcox v. McCune, 21-294. 

When a demurrer is overruled the party 
demurring has his election to stand on it or 
plead over; he may move the court to plead 
over and proceed to trial on the merits. But 
if he fails to do this the court is justified in 
presuming that he stands upon his demurrer, 
and may render judgment against him for 
failure to plead in proper time: Cameron v. 
Boyle, 2 G. Gr., 154. 

Failure of the unsuccessful party to amend 
or plead over, after the ruling upon a demur
rer, subjects him to the consequences of an 
adverse verdict if plaintiff, or a default if de
fendant: Qrimes v. Hamilton County, 37-290; 
Bridge v. Livingston, 11-57. 

Plaintiff by electing to stand on his peti
tion, as against a ruling sustaining a demur
rer does not thereby waive a cause of action 
set out in an amendment to the pleading 
filed after the filing of the demurrer: Kelleif 
v. Chicago, M. & St. P. B. Co., 93-436. 

Where a ruling on a demurrer was made 
on the last day of a term of court, and the 
exception then taken, held that there was no 
abuse of discretion upon the part of the trial 
court in permitting the party to have until 
the next term of court in which to elect 
whether or no the would stand on his peti
tion or plead further: Nelson v, Hamilton 
County, 71 N. W., 206. 

Error in ruling- on motion waived: Error 
in overruling a motion to strike is waived by 
demurring to the same pleading, and error 
in overruling the demurrer is waived by-
answer or reply. A party who has thus 
waived his legal objections to the pleading 
cannot complain that the court refused to 
consider the same objections by way of in
structions to the jury: Wyland v. Griffith, 64 
N. W., 673. 

Where a motion to make a petition more 
specific is overruled and defendant answers, 
he thereby waives any error in overruling 
the motion: Bandolf v. Bloomfield, 77-50: Ida 
County v. Woods, 79-148; Manatt v. Shaver, 67 
N. W.,264. 

Where a motion to strike irrelevant and 
redundant matter from a petition is over
ruled, the defendant, by proceeding to trial, 
does not thereby waive his right to object to 
such matter on the trial as surplusage, and 
the overruling of such motion will therefore 
be error without prejudice: Ida County v. 
Woods, 79-148. 

Any error in motions to strike a petition 
from the files or to strike out parts thereof, 
or make the same more specific, is waived 
by answering and going to trial: Mann v. 
Taylor, 78-355. 

Where a party sought to maintain a right 
to recover in law, and also to recover in 
equity in the same action, and his petition 
in equity was on motion stricken out, held, 
that by proceeding to trial on the petition 
at law, he waived objection to the action of 
the court with reference to the other peti
tion: National State Bank v. Belahuye, 82-34. 

Objection to the action of the court in 
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sustaining a motion to require separation of 
actions as against different defendants is 
waived by filing separate petitions against 
such defendants under the provisions of 13549: 
Weaver v. Stacy, 62 N. W., 222. 

The filing of a demurrer waives any error 
in overruling a motion to strike or to re
quire a more specific statement: Stineman v. 
Beath, 36-73; Baldwin v. Douglierty, 39-50. 

Amending: By amending his pleading 
after a demurrer thereto has been sustained, 
a party waives any objection which he may 
have to the ruling on the demurrer and can
not urge such obiection on appeal: Taylor v. 
Oalland, 3 G. Gr., 17; Ford v. Jefferson 
County, 4 G. Gr., 273; Duncan v. Hobart, 
8-337; Bees v. Leech, 10-439; Franklin v. Two-
good, 18-515; Smith v. Cedar Falls & M. B. 
Co., 30-244; MeUiop v. Doane, 31-397; Philips 
v. Hosford, 35-593. Muscatine v. Keokuk N. L. 
Packet Co., 47-350; Lane v. Burlington & S. W. 
B. Co., 52-18; Bixby v. Blair, 56-416; Brown 
v. McMalwn, 80-191; Scholl v. Bradstreet, 85-
551; Krause v. Lloyd, 69 N.W., 1062. 

Whex-e a party does not stand upon his 
pleading but after it has been held insuffi
cient on demurrer files a new pleading he 
cannot question the correctness of the ruling 
on the demurrer: Barrett v. NorOvweUem 
Mut. L. Ins. Co., 68 N.W., 906. 

The rule that the filing of an amended 
pleading waives any error in sustaining a 
demurrer to such pleading is only applicable 
where the party, by pleading over, supplies 
omissions or cures defects in his pleading 
pointed out by the demurrer. Therefore, 
the filing of an amendment to an answer set
ting up a new defense does not waive error 
in sustaining a demurrer to the defense set 
up in the original answer: Ingham v. Dudley, 
00-16. 

Where one division of an answer sets out 
a counter-claim, and a demurrer to that di
vision as well as another portion of the an
swer is sustained, an amendment as to the 
other portion will not waive error in the 
ruling as to the counter-claim: Folsom v. 
Winch, 63-477. 

Any error in sustaining a motion striking 
out a portion of the pleading is waived by fil
ing an amendment to such pleading: Marker 
v. Dunn, 68-720. 

This section does not provide when and 
how the amendment may be made to prevent 
judgment following upon the ruling on the 
demurrer. That is a matter within the dis
cretion of the court: Bosenbaum v. Council 
Bluffs Ins. Co., 37 Fed., 7. 

Pleading: By answering,defendant waives 
any objection he may have to the overruling 
of his motion attacking the petition: Bea v. 
Flathers, 31-545; Benedict v. Hunt, 32-27; Coak-
leyv. McCarty, 34-105; Clary v. Iowa Midland 
B. Co.,37-344; Shugartv. Paííee,37-422; Kline 
v. Kansas City, St. J. & C. B. B. Co., 50-656; 
Waltels v. Minchen, 93-517. 

By pleading over, that is, filing an answer 
or reply, a party waives any objection which 
he might have to the overruling of his de
murrer to the pleading filed by the adverse 
party: Moore v. Boss, Mor., 401; Steamboat 
Kentucky v. Brooks, 1 G. Gr., 398; Baldwin v. 
Winn, 3G. Gr., 180; Ford v. Jefferson County, 
4 G. Gr., 273; Harmon v. Chandler, 3-150; 

Mitcliell v, Wiscotta Land Co., 3-209: Ayres v. 
Campbell, 3-582; Abbott v. Striblen, 6-191; Pau-
kett o. Livennore, 5-277 ; Cameron v. Armstrong, 
8-212; Wilcox v. McCune, 21-294; Walker v. 
Kynctt, 32-524; Coakky v. McCarty, 34-105; 
Conner v. District T'p, 35-375; State v. Tieman, 
39-474; Jones v. Marcy, 49-188; Westphal v. 
Henney, 49-542; Smitlï v. Warren County, 49-
336; Gray v. Lake, 55-156; Smith v. Powell, 55-
215; Tootle v. Phoenix Ins. Co., 62-362; Allen v. 
Pratt, 79-113; Manwell v. Burlington, C. B. & 
N. B. Co., 89-708; Asbach v. Chicago, B. & Q. 
B. Co., 86-101. 

The overruling of a demurrer to a petition 
is waived by answering over, and the question 
cannot again be raised unless renewed by a 
motion in arrest: Mahaska County v. Ingalls, 
14-170. 

However, all substantial objections can be 
reached by instructions asked or by rulings 
on the evidence or by motion in arrest of 
judgment: Williams v. Soutter, 7-435. 

If the court could not under any circum
stances have jurisdiction over the subject-
matter of the action, its error in overruling 
a demurrer would not be waived by pleading 
over. But where, the general jurisdiction of 
the court not being questioned, it is claimed 
that a certain fact is pleaded or exists which 
if true would oust it of jurisdiction, any error 
of the court in deciding such claim must be 
preserved and shown of record like any other 
error: Roland v. Brock, 29-284. 

Although the demurrer raises a question 
not raised by the answer, yet the filing of the 
answer will waive any objection to the rul
ing on the demurrer: Westphal v. Henney, 49-
542. 

The fact that the defendant, after except
ing to the overruling of his demurrer, files 
an answer which is withdrawn before the 
case comes on for trial, does not constitute a 
waiver of error in the overruling of his de
murrer. The withdrawal of the answer re
stores the parties to the position they were 
in before the answer was filed: Jordan v. 
Kavanaugh, 63-152. 

A demurrer to the answer having been 
sustained and the defendant having elected 
to stand thereon and prepare his bill of ex
ceptions, the plaintiff asked to withdraw his 
demui'rer, but the defendant objected and 
was sustained; 7ieW, that the defendant waived 
his exception to the error in sustaining the 
demurrer and was estopped from availing 
himself of it: Anson v. Dwight, 18-241. 

Where defendant, upon the overruling of 
his demurrer, took time to answer, but no 
answer was filed, and judgment went against 
him by default, held, that he did not waive 
obiection to the ruling on demurrer: Watts 
v. Everett, 47-269. 

A plaintiff who files a replication to an 
amended answer thereby waives any objec
tion he might have made to the right of de
fendant to file such amended answer: Phœnix 
Ins. Co. v. Dankwardt, 47-432. 

The filing of an answer to an amended 
petition which has been improperly filed, 
and proceeding to trial on an issue thus 
raised, will waive any error in the filing of 
the amended petition: Pumnhery v Walker, 
71-383. 

Where, after the sustaining of defendant's 
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demurrer, he waives the advantage thereof 
and answers, the plaintiff cannot afterwards 
on appeal complain of the ruling on the de
murrer: Eubank v. Whittaker, 11-197. 

By filing a reply and going to trial on the 
issues thus formed plaintiff waives any ob
jection he may have to the overruling of his 
demurrer to answer: Shroeder v. Webster,8S-
627. 

Going to trial: Objections raised by de
murrer not showing want of jurisdiction are 
waived by joining issue and going to trial on 
the merits: Stiles v. Brown, 3 G. Gr., 589. 

Where one of the several pleas was de
murred to and the demurrer sustained with
out exception of defendant, who went to 
trial on the other issues, and judgment was 
rendered against him, held, that he could 
not complain of the action of the court in 
sustaining the demurrer to the plea: East
man v. English, 14-95. 

By going to trial and resting his defense 
upon remaining pleas, lield, that defendant 

waived any objection in sustaining a de
murrer to other pleas filed by him: Stcafford 
v. Whipple, 3 G. Gr., 261. 

Where a party relied upon and went to 
trial upon a plea, held, that it would be pre
sumed that a previous plea was waived, or 
that objection to the ruling of the court in 
rejecting such plea was abandoned: Cook v. 
Steuben County Bank, 1 G. Gr., 447. 

Where a party did not stand upon his 
plea which was overruled, but went to trial 
upon the general issue, held, that he thereby 
waived any error in the overruling of the 
plea: Hotchkiss v. Thompson, Mor., 156. 

Error in overruling a demurrer to an 
answer is waived by consenting to go to 
trial on the issues: Finley v. Brown, 22-538; 
Wan-en v. Scott, 32-22. 

Kotion for new trial which is granted 
waives objection to the overruling of a 
motion to direct the jury to find a verdict for 
defendant: Laverenz v. Chicago, R. I. c6 P. 
E. Co., 53-321. 

SEC. 3566. Answer—what to contain—distinct defenses. The 
answer shall contain: 

1. The name of the court and county, and of the plaintiffs a id defendants, 
but when there are several plaintiffs and defendants it shall only be neces
sary to give the first name of each class, with the words "and others"; 

2. A general denial of each allegation of the petition, or of any knowl
edge or information thereof sufficient to form a belief; 

3. A special denial of each allegation of the petition controverted by the 
defendant, or of any knowledge or information thereof sufficient to form a 
belief; 

4. A statement of any new matter constituting a defense; 
5. A statement of any new matter constituting a counter-claim. 
The defendant may set forth in his answer as many causes of defense or 

counter-claim, whether legal or equitable, as he may have. [C.73, § 2655; 
R., § 2880.] 

I. DENIAL. 
What sufficient: A denial of each and 

every allegation in the adverse pleading not 
admitted is a proper form of denial: Ingle v. 
Jones, 43-286; Hintrager v. RicMer, 85-222. 

In a particular case, held, that an answer 
was not in effect either a denial of matter 
pleaded nor a denial of knowledge or informa
tion of such matter: Blaul v. Tharp, 83-665. 

Where, in an action against a railroad com
pany for killing seven animals, defendant ad
mitted the killing of six of them, and pleaded 
a tender of the value thereof, and also inter
posed a general denial, held, that the general 
denial should be limited to the facts relat
ing to the liability for the seventh animal: 
Taylor v. Chicago, St. P. é K. C. B. Co., 76-
753. 

In an action for damages for seduction, 
the plaintiff alleged non-payment, and de
fendant interposed a general denial. Held, 
that failure of plaintiff to introduce direct 
evidence of non-payment would not be ground 
for reversal of judgment for plaintiff, the 
case evidently having been tried on the 
theory that plaintiff's demand always had 
been resisted: Egan v. Murray, 80-180. 

An answer consisting of a direct traverse 
of the statements of the petition, although 
amounting to a negative pregnant, cannot 

be regarded as a mere nullity: Doolittle v. 
Greene, 32-123. 

Where plaintiff, in a petition in equity, 
alleged the purchase by defendant of cer
tain property with the means of plaintiff, 
and sought to hold defendant as trustee of 
such property, and defendant, after denying 
the allegations of plaintiff's petition, pro
ceeded to state what was done with the 
money alleged to have been invested in such 
property, held, that such allegations of de
fendant were not by way of counter-claim 
but by way of denial, and were not irrele
vant: Childs v. Grisîcold, 15-438. 

As legal conclusion: An answer which 
makes a denial as a conclusion or inference 
from facts stated is not to be considered as a 
general denial of plaintiff's petition: Wright 
v. Schmidt, 47-233. 

Where plaintiff averred a written as
signment to him of the cause of action, held, 
that a denial of the assignment was not suffi
cient and that defendant should have de
nied the execution thereof: Cottle v. Cole, 20-
481. 

An answer which simply denies a fact of 
which the record set out in the petition is 
conclusive evidence, or which denies the 
conclusion drawn from the facts alleged in 
the petition, is insufficient and subject to de
murrer: State v. Bryant, 55-451. 



1365 
Tit. XVIII, Ch. 8. PLEADING. § 3566 

An allegation in an answer which simply 
states a conclusion drawn from factg^tíbt 
pleaded does not rajse an issue \SxmHmger v. 
Bichter, 86-222. Ç 2k V / < T y 

An allegation that iwtes were not in
dorsed so as to transfer the title, held not to 
be a denial of the transfer nor of the act of 
indorsement, but a mere conclusion of law 
not sufficient to raise an issue as to the valid
ity of the indorsement^-SecMiiZ Jfat.Bankj¡^ 
Martin, 82-142. ¿f \ Y 7 _ 5 ¿ 

Where a denial is not unquaiiflBa but is 
based upon facts alleged in the answer, then, 
if such facts do not controvert the allega
tions of the opposite pleading, such plead
ing cannot be deemed denied: State v. Iowa 
Gent. B. Co., 83-120. 

What denial puts in issue: A general 
denial in an answer to a petition which al
leges performance of a contract does not put 
in issue the fact of the existence of the con
tract, nor constitute a denial of a recital in 
the petition that a deposit of money has been 
made as a condition precedent: Halferty v. 
Wilmering, 112 U. S., 713. 

An answer by a corporation defendant in 
an action on a note and mortgage, denying 
that the note sued on is its note and that it 
was ever made and executed by defendant, 
lield to put directly in issue the allegations 
of the petition that the note and mortgage 
were executed by defendant through its duly 
authorized board of trustees, and to author
ize defendant to show that persons signing 
the note and mortgage were not trustees of 
defendant and had no authority to execute 
such instruments, and therefore that the 
answer was not sham and irrelevant: Bah-
bage v. Second Baptist Church, 54-172. 

Denial of intent: Where the petition in 
an action for slander alleges the effect of 
words spoken and the intent of the speaker 
to have been to charge plaintiff with a crime, 
a denial that defendant intended to or did 
charge plaintiff with the commission of a 
crime by the language used raises a material 
issue: Wilkin v. Tharp, 55-609. 

Denial of information or belief: A denial 
of any knowledge or information sufficient 
to form a belief as to the truth of allegations 
contained in the petition is in effect a denial 
of the matter thus pleaded and puts the same 
in issue: Can- v. Bosworth, 68-669. 

An answer simply denying any knowledge 
or information with respect to a note upon 
which action is brought cannot be held frivo
lous. An answer will not be so held unless 
its insufficiency is so clear that it is apparent 
on a mere inspection: McFarland v. Lester, 
23-260. 

An allegation that defendant has no knowl
edge or information as to a certain fact al
leged in the petition, and, therefore, upon 
such knowledge alleges, upon information 
and belief, that the fact is not true, is a suffi
cient denial to put the allegation of the peti
tion in issue: Leynerv. Fuller, 67-188. 

Averment of want of knowledge or infor
mation sufficient to form a belief as to any 
particular fact presents precisely the same 
issue as a general denial, and is not sufficient 
where a specific allegation is necessary to 
put the matter in issue: Craig v. Hasselman, 
74-538. 

Where plaintiff sought to recover dam
ages for the death of a cow, alleged to have 
been caused by the negligence of defendant's 
servant, and defendant stated in his answer 
that of the alleged negligence of said servant 
and death of said cow defendant had no 
knowledge or information to form a belief 
that said cow died in consequence of such 
negligence, and therefore denied the same, 
held, that such denial did not put in issue the 
acts of negligence, but only that the cow 
died in consequence thereof: Beyrev. Adams, 
73-382. 

A statement that defendant has no infor
mation sufficient to form a belief, etc., is not 
sufficient to raise an issue. The denial should 
be of any knowledge or information: Manny 
v. French, 23-250; Claflin o. Beese, 54-544. 

An allegation that the party has no knowl
edge sufficient to form a belief is not suffi
cient to raise an issue: Cutler v. McCormick, 
48-406, 415. 

Denial and admission: A general denial 
in an answer will apply only to facts not ad
mitted in the pleading: Moore v. Isbel, 40-383. 

Denial in sense not intended: Where an 
averment taken in the sense in which i t is 
intended by the pleader is not denied no is
sue is raised thereon: Fellows v. Webb, 43-133. 

Where plaintiff sought to recover under 
a contract in one count of the petition, and 
in another sought to recover the amount due 
on an award upon submission to arbitration, 
and where defendant admitted the award, 
held, that this was an admission of the agree
ment to submit the matter to arbitration: 
Sadler v. Olmstead, 79-121. 

Denial not subject to demurrer: Denials, 
whether general or special, are not subject 
to demurrer. If informal, redundant or 
otherwise objectionable, the denial should 
be reformed on motion: Oleson v. Hendrickson, 
12-222. 

A denial is not subject to demurrer even 
though it be of a fact shown by a record 
which is set out in the petition: State ex rel. v. 
Davenport, 12-335. 

So far as an answer amounts to a denial 
of the petition it cannot be assailed by de
murrer: Stuart v. Aumiller, 37-102. 

Where the answer interposes a general 
denial putting in issue some fact which is 
essential to plaintiff's right of recovery, 
a demurrer to the entire answer will not be 
sustained: Sine v. Keokuk & D. M. B. Co., 42-
636. 

A demurrer to such an answer will not be 
sustained unless it contains averments which 
show affirmatively that there is no defense: 
Stratton v. Drenan, 58-571. 

Not to be deemed frivolous: The fact 
that an answer is but a general denial will 
not warrant its being stricken from the files. 
Such an answer is not manifestly frivolous, 
nor is it scandalous or irrelevant: Keeney v. 
Lyon, 10-546. 

What admissible under general denial: 
Where the evidence tends to disprove ma
terial matter alleged by plaintiff and denied 
by defendant, it is admissible without any 
special defense being pleaded: Johnson v. 
Pennell, 67-669. 

In an action for personal injuries in which 
plaintiff alleges and seeks to prove freedom 
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from contributory negligence defendant may, 
under general denial, introduce evidence of 
intoxication for the purpose of showing negli
gence on the part of plaintiff which contrib
uted to the injury: Fernbach v. Waterloo, 76-
598. 

Where a title is attacked on the ground 
of fraud a general denial of the pleading is 
sufficient to authorize any proof showing that 
the title is not fraudulent: Bay v. Teabout, 
65-157. 

And as to what may be shown under de
nial, see Ü 3615. 

General issue: Under a general denial 
defendant may not introduce evidence of all 
the facts which might have been proved un
der the general issue at common law, but is 
confined to contesting the facts alleged in the 
petition; but he may introduce as evidence 
whatever goes to controvert or disprove the 
facts alleged in the petition which are denied 
in the answer: Oleson v. Hendrickson, 12-222. 

Under our system of pleading there is no 
general issue, and a defendant should plead 
any defense he intends to interpose: Hagan 
v. Burch, 8-309. 

The Code in providing for a general denial 
does not authorize anything corresponding 
to the general issue at common law, which 
is unknown under our system of pleading. 
Under the general denial any affirmative de
fense can be proved, but no evidence is com
petent which does not tend to negative some 
fact which plaintiff is bound to prove in or
der to entitle him to recover: Scott v. Morse, 
54-732. 

Trespass: In an action of trespass defend
ant may under the general denial introduce 
evidence to show that he took and held pos
session of the property under an agreement 
with and by consent of plaintiff: Wallace v. 
Bobb, 37-192. 

Under an answer by simple denial in an 
action for trespass, the defendant cannot ex
cuse the trespass by proving the right of 
possession or title in a third person: Fatter-
son v. Clark, 20-129. 

Negligence: Where plaintiff seeks to re
cover for negligence of defendant, and the 
answer contains a denial of the allegations 
of the petition, defendant may prove acts 
tending to show the exercise of care. Such 
proof negatives negligence and is not in sup
port of an affirmative defense: Kendig v. 
Overhulser, 58-195. 

Where the party whom it is sought to 
hold for negligence desires to rely upon 
negligence of the opposite party in avoid
ance, such negligence should be pleaded: 
First Nat. Bank v. O'Connell, 84-377. 

That plaintiff should plead freedom from 
contributory negligence, see notes to \ 3559. 

Payment: Evidence of payment may be 
introduced in an action upon a contract under 
a general denial of indebtedness: Sinnamon 
v. MeHbourn, 4 G. Gr., 309. 

A plea of payment is not an affirmative 
defense: Stacy v. Stichton, 9-399; Poweshiek 
County v. Michel, 10-76. 

Where plaintiff in his petition claimed 
an amount due, and defendant set up a con
tract with plaintiff and alleged full payment 

thereunder, held, that the averments of de
fendant were not by way of confession and 
avoidance, but in full denial, and that the 
burden of proving the sum due was upon 
plaintiff: Garretson v. Bitzer, 57-469. 

A complete accord and satisfaction is to 
be pleaded by way of defense and not raised 
by motion to dismiss the action: George c. 
Chicago, F. M. & D. M. B. Co., 85-590. 

Denial of ownership of note: Where a 
plaintiff claims to be the owner of a promis
sory note and seeks to recover its value from 
defendant as wrongfully in possession there
of, defendant may merely deny plaintiff's al
legations and need not allege or prove own
ership in himself. In order to recover, 
plaintiff must prove defendant's possession 
unlawful: Gaskell v. Patton, 58-163. 

Denial of indebtedness: An answer 
merely denying that plaintiff is entitled to 
recover the amount claimed, but not putting-
in issue plaintiff's cause of action, does not 
raise any issue triable by jury, but the court 
may proceed to render judgment as upon de
fault: Mann v. Howe, 9-546; Sheldon v. Mid-
dleton, 10-17. 

Denial of ah indebtedness to plaintiff in 
any sum whateyer raises no-issue: Jltclntosli 
v. Lee, 57-356. / Q ^T * ¿f£ 

A denial that " there isdue on said note 
the sum of, etc., as claimed by plaintiff," 
held not sufficient as an answer, and assailable 
by demurrer: Stucksleger v. Smith, 27-286. 

A denial in the answer that defendant is 
indebted in the amount claimed in the pe
tition does not present an issue of fact and 
does not amount to a general denial: Callanan 
v. Williams, 71-363. 

A general denial of indebtedness as 
claimed in the petition is not sufficient to put 
in issue the execution of a note sued on, nor 
plaintiff's property therein, and such facts 
will be deemed admitted: Morton v. Coffin, 
29-235. 

Where defendant denied owing the 
amount claimed in the petition,but proceed
ed to state matters which he claimed showed 
the absence of such indebtedness, and the 
matters so stated were held insufficient, on 
demurrer, to constitute a defense, held, that 
no issue was left on the denial: Bridge v. Liv
ingston, 11-57. 

A denial that defendant owes the sum 
claimed in the pleading or any other sum is 
a sufficient denial to put in issue the indebt
edness: Godfrey v. Cruise, 1-92. 

What put in issue by: Where an answer 
averred that there was no valid ordinance 
under which a certain license was issued, 
held, that in the absence of a motion for more 
specific statement, it sufficiently put in issue 
the validity of a pretended ordinance under 
which such license was issued: Horner v. 
Bowley, 51-620. 

The denial that the contract relied upon 
in the petition as made for defendant by an 
agent was defendant's agreement raises the 
question of the authority of the agent to enter 
into such contract for defendant. It is not 
necessary to specially plead that the agent 
had exceeded his authority in making the 
contract: Gilbert v. Baxter, 71-327. 
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II. N E W MATTER: CONFESSION AND 
AVOIDANCE. 

What may be pleaded as a special de
fense: Defendant may plead as a defense 
any fact which will defeat plaintiff's claim 
for relief: Kelsey v. Kelsey, 57-383. 

It is the policy of the law to settle all con
troversies and litigations without any un
necessary multiplication of suits, and if in 
one action all the rights of the parties may 
be determined, it will be done without re
quiring other suits to be instituted: Ibid. 

An allegation that a written contract 
under which plaintiff seeks to recover has 
been altered since its execution is an allega
tion of new matter, which does not cast upon 
plaintiff the obligation of explaining such 
alteration until evidence in support of such 
allegation is introduced by defendant: Wing 
v. Stewart, 68-13. 

Defense must be pleaded: In an action 
to enforce a contract for taking and leaving 
cars on a side-track, it was alleged as a 
part of the defense that plaintiffs had been 
negligent in handling cars left for them on 
said bide-track. Such defense not being 
pleaded by way of counter-claim or as a de
fense in bar to plaintiffs' action, held prop-
erlv stricken from the files on motion: Ams-
den v. Dubuque a S. C. B. Co., 13-132. 

A defense such as that a partner who be
came personally liable has by reason of sub
sequent change in the partnership been re
leased from liability, must be plead: Osborne 
v. Evans, 91-13. 

In an action for breach of contract if it is 
claimed that the contract had been termi
nated before the occurrence of the alleged 
breach such fact should be set up as an 
affirmative defense: Kelley v. Stone, 62N.W., 
842. 

"Where an answer by its terms excludes 
from the defense matters not pleaded, the 
defendant cannot complain when the matters 
excluded are withheld from the jury: Pelley 
v. Walker, 79-142. 

The defense of breach of warranty in an 
action on a contract of sale is an affirmative 
one, and must be pleaded: Bradley v. Palen, 
78-126. 

Facts constituting but a mere argumenta
tive denial, which so far as material are ad
missible under the general denial, may be 
stricken out on motion: Be Forest v. Butler, 
62-78. 

A party may not plead one defense and 
prove another: Buby v. Schee, 51-422. 

Must be responsive to petition: The de
fendant cannot set up a supposed or pre
sumed ground of claim for plaintiff, and then 
plead to it himself, and thus put the plaintiff 
to the necessity or pleading to it also: Kil-
bournev. Lockman, 8-380. 

Defense imposing liability on defend
ant: A defendant cannot interpose a defense, 
the result of which will be to cause a damage 
which he will be under obligation to pay. 
The obligation to pay the damage to result 
would prevent the interposition of the de
fense, a circuity of actions being disfavored: 
First Nat. Bank c Schlichtiny, 40-51. 

Affirmative denial: Where defendant, 

denying the allegations of the petition set
ting up plaintiff's claim of right to property 
and possession, affirmed that he (defendant) 
was entitled to such property and possession, 
held, that the latter allegations did not con
stitute new matter: Hunt v. Bennett, 4 G. Gr., 
512. 

Failure to prove affirmative denial: If 
the material allegations of the petition are 
neither proved nor admitted, the plaintiff 
cannot recover because of the failure of de
fendant to prove the allegations of his an
swer: Iowa County v. Huston, 39-323. 

Want of authority to sue: Where de
fendant by his answer avers that plaintiff 
has no authority to sue, plaintiff should join 
issue with defendant upon such answer and 
prove his authority. Such an answer cannot 
be attacked by demurrer: Merritt v. Daniels, 
10-196. 

Special defenses: As to what defenses 
must be specially pleaded, see \ 3629 and 
notes. 

Confession and avoidance: A party plead
ing new matter in avoidance must first con
fess either expressly or by implication that 
which he proposes to avoid: Martin v. Swear-
engen, 17-346; Anson v. Dwight, 18-241; Mor
gan v. Hawkeye Ins. Co., 37-359. 

The answer should specifically deny, or. 
admitting, should set forth that which would 
Justify and avoid every material allegation 
in the petition: Hutchinson v. Sangster, 4 G. 
Gr., 340. 

A party desiring to plead in avoidance 
must confess the fact sought to be avoided: 
Hoices v. Carver, 7-491. 

General denial and confession and avoid
ance may be pleaded in separate divisions of 
the same answer: See notes to \ 3620. 

If new matter is pleaded in avoidance 
there should be in the same count a confes
sion that but for such new matter the action 
could be maintained; and in a particular 
case, held, that the different counts of the 
answer setting up new matter in avoidance 
did by implication admit a cause of action: 
Morgan v. Hawkeye Ins. Co., 37-359. 

An implied admission is sufficient to give 
color to a plea of confession and avoidance. 
I t is not necessary that the confession be in 
express terms: Bunkle v. Hartford Ins. Co., 
68N.W., 712. 

In a particular case, held, that the answer 
contained sufficient confession to warrant 
proof of matter in avoidance: Abbott v. Sar-
tori, 57-656. 

Mitigation: As to pleading matter in mit
igation, see \ 3593 and notes. 

Abatement: See notes to \ 3642. 

III. EQUITABLE DEFENSES. 
In an action on a judgment defendant may 

set up as an equitable defense any matter 
which he might have made the ground of an 
equitable suit directly assailing the judg
ment: Bogersv. Chiinn, 21-58. 

Affirmative defenses, equitable in their 
nature, are to be viewed in the same manner 
as to substance as though the same facts had 
been made the basis of a petition in chan
cery: Penny v. Cook, 19-538. 

The right of a defendant to avail himself 
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of an equitable defense is not limited to any 
particular kind of action, but is general: 
Thompson v. Hurley, 19-331. 

Equitable defenses may be plead in an ac
tion to recover possession of personal prop
erty although counter-claims are not allowed 
in such action. The distinction between 
equitable defenses and counter-claim consid
ered under particular circumstances: Palmer 
v. Palmer, 90-17. 

An equitable defense being interposed, it 
may be sustained by such proof as is prop
erly admissible on the trial of such an issue. 
The proper practice is to try the equitable 
issues first, afterward the other issues, if any 
remain: Byers v. Bodabaugh, 17-53. 

Where the answer to a petition at law set 
up both legal and equitable defenses, and the 
cause was tried by a referee without any sep
aration of the issues, held, that although one 
of the parties served separate notice of appeal 
as from two cases, it would be treated on ap
peal as one case, and tr ied'as an equitable 
action: Van Orman v. Merrill, 27-476. 

Where defendant seeks to show that by 
reason of mutual, material mistake, a con
tract never received the assent of the parties 
thereto, the issue thereby raised is one of 
law and not equitable: Carey v. Gunnison, 65-
702. 

Further, as to equitable issues, see notes 
to \ 3435. 

The defense that certain conditions on 
which a contract to convey land was made 
have not been performed is not an equitable 
defense, but is simply a legal defense to the 
title under the contract: In re Smith, 56-270. 

Where the plaintiff brought action for 
the possession of specific personal property, 
alleging his ownership thereof, and on the 
trial introduced a bill of sale as evidence of 
such ownership, held, that it was competent 
for defendant to introduce parol evidence to 
show that such bill of sale was in fact a mort
gage, after having pleaded such fact: Mo 
Annuity v. Seiek, 59-586. 

Equitable title: Under prior statutes not 
allowing equitable defenses in actions at law, 
it was held that an equitable title was no de
fense against a legal one in such an action: 
Page v. Cole, 6-153; Harmon v. Steinman, 9-
112; Farley v. Goocher, 11-570; Abbott v. Chase, 
13-453; Cote v. GUI, 14-527. 

But under the statutory provision allow
ing equitable defenses in actions at law, an 
equitable title may be set up as a defense to 
an action to recover real property by a party 
having the legal title: Bosierz v. Van Dam, 
16-175; Van Orman v. Stafford, 16-186; Kramer 
v. Conger, 16-434; Shawhan v. Long, 26-488. 

An equity will not support an action at 
law to recover possession of land against the 
holder of the legal title: Pendergast v. Bur
lington & M. B. B. Co., 53-326. 

Where no equitable defense is pleaded 
the legal title must prevail: Goepingerv.Bing-
land, 62-76. 

IV. SUFFICIENCY O F ANSWER. 
Mere conclusions: It is not proper to 

state in an answer mere conclusions, whether 
drawn from facts not stated or from allega
tions of fact found in the opposite pleading, 

which might have been attacked by de
murrer: Sac County v. Hobbs, 72-69. 

Objection, previously raised: An objec
tion which has been made to the petition by 
demurrer and overruled cannot again be 
pleaded and relied upon by way of answer: 
Kissinger v. Council Bluffs, 73-171. 

Allegation of payment: An allegation of 
full payment of the amount due plaintiff, 
without stating the amount paid, is not suffi
ciently specific: Feller v. Winchester,^ G. Gr., 
244. 

An allegation that a party gave or deliv
ered over to the county all the taxes levied, 
etc., held a sufficient allegation of payment 
of such taxes: Ghodnow v. Oakley, 68-25. 

Under an allegation that plaintiff paid 
money for defendant which he agreed to pay, 
evidence is admissible to show arbitration 
establishing such indebtedness: Beidler v. 
Shallenberger, 42-203. 

Purchaser for value: An allegation by a 
party relying upon the fact of his being an 
innocent purchaser, as a defense, that he paid 
full value, will be sufficient in the absence 
of a motion for a more specific statement: 
Haven v. Kramer, 41-382. 

Fraud: A general allegation of fraud by 
way of defense to anote is sufficient: Hildreth 
v. Tomlinson, 2 G. Gr., 360; Strawser v. John
son, 2 G. Gr.,373. 

In a particular case; held, that a plea of 
fraud, though not artistically drawn, was 
sufficient, no objection thereto being raised 
until on appeal: Clark v. Taylor, 68-519. 

Joint answer: One defendant is not bound 
by the answer of a co-defendant: Mobley v. 
Dubuque Gas, etc., Co., 11-71. 

The failure of one of several partners 
sued upon a partnership claim to set up a de
fense will not deprive another of the right to 
do so: Brayley v. Goff, 40-76. 

A defense which is good as to one defend
ant and not as to another will be held bad 
when pleaded by the defendants jointly: 
Morton v. Morton, 10-58. 

Where two persons are sued as partners 
and service is had on only one of them, he 
cannot by joint answer bind the other al
leged partner, if no partnership actually ex
ists: Nixon v. Downey, 42-78. 

A counter-claim is an answer: Town v. 
Bringolf, 47-133. 

No notice need be served on plaintiff of 
the filing of an answer asking affirmative re
lief: Treiber v. Shafer, 18-29. 

A counter-claim is an answer, and where 
the petition is verified an answer setting up 
a counter-claim must be verified in the same 
way as any other answer: Yarger v. Chicago, 
M. & St. P. B. Co., 78-650. 

It is not required that the pleading set
ting out a counter-claim shall be designated 
as such: Starker v. McCosh Iron & Steel Co., 
62 N.W., 848. 

Where plaintiff sought to recover a share 
of partnership profits, but it appeared that 
instead of profits, there had been a loss in 
the business, held, that defendant having 
asked no affirmative relief was not entitled 
to judgment against plaintiff for his propor
tion of such loss: Helmer v. Yetzer, 92-627. 

Facts which are pleaded as a defense by 



1359 
Tit. XVIII, Ch. 8. PLEADING. §§ 3567-3570 

way of estoppel should not be made the basis 
of rendering judgment in behalf of defend
ant against plaintiff unless judgment is prop
erly asked for. A mere affirmative defense 

is not sufficient to authorize affirmative re
lief: Walker v. Walker, 93-643. 

Further as to counter-claims, see \ 3570. 

SEC. 3567. Answer of guardian. The guardian of a minor or other 
person, or attorney for a person in prison, must deny in the answer all the 
material allegations of the petition prejudicial to such defendant. [C. '73, 
§ 2656; R., § 2893.] 

Section applied: Bickel v. Erskine, 43-213. As to defense by guardian, see g 3482 and 
notes. 

SEC. 3668. Divisions of answer. Each affirmative defense shall be 
stated in a distinct division of the answer, and must be sufficient in itself, 
and must intelligibly refer to that part of the petition to which it is intended 
to apply. [C'73, § 2657; R., § 2882.] 

Several distinct defenses should not be 
pleaded in the same division of the answer: 
Donahue v. Prosser, 10-276. 

Contradictory defenses should not be 
pleaded in the same division: Morgan v. 
Hawkeye Ins. Co., 37-359. 

Each affirmative defense must be stated 
in a distinct division of the answer, and must 
be sufficient in itself: Davis v. Bobinson, 67-
355. 

Each division must in itself be sufficient 
for the purposes for which it is pleaded; 
otherwise it would be subject to demurrer: 
National Bank v. Green, 33-140. 

Where an answer is divided into para
graphs which do not state separate defenses, 
but which, taken together, state one defense, 
a paragraph of such answer is not subject to 
demurrer: Benedict v. Hunt, 32-27. 

Where the second part of the answer 
contained a denial of all allegations not ad
mitted therein, held, that such denial had 
reference to admissions in the first division 
of the answer, and that the two were not to 
be taken as setting up distinct and incon
sistent defenses, but to be construed together 
as setting up one defense: Comes v. Chicago, 
M. & St. P.P. Co., 78-391. 

SEC. 3669. No prayer . In the defense part of an answer or reply, it 
shall not be necessary to make a prayer for judgment. [C'73, § 2658; R., 
§ 2883.] 

SEC. 3570. Counter-claim—how s ta ted—what m a y consti tute. 
Each counter-claim must be stated in a distinct count or division, and must be: 

1. When the action is founded on contract, a cause of action also arising 
on contract, or ascertained by the decision of a court; 

2. A cause of action in favor of the defendants, or some of them, against 
the plaintiffs, or some of them, arising out of the contracts or transactions 
set forth in the petition or connected with the subject of the action; 

3. Any new matter constituting a cause of action in favor of the defend
ant, or all of the defendants if more than one, against the plaintiff, or all 
of the plaintiffs if more than one, and which the defendant or defendants 
might have brought when suit was commenced, or which was then held, 
either matured or not, if matured when so plead. [C. '73, § 2659; R., §§ 2884, 
2886, 2889, 2891; O.'Bl, § 1740.] 

How set up: The provisions of this sec
tion as to stating each counter-claim in a 
distinct count, etc., refer to pleadings in an 
action at law. The following section requires 
a counter-claim in equity to be divided into 
paragraphs: Pond v. Waterloo Agi. Works, 50-
596. 

A counter-claim is not a defense. I t does 
not deny the cause of action or plaintiff's 
right to recover thereon. A defense denies 
the right to recover, and shows either that 
plaintiff never had a right of action or that 
it is discharged: Haywood v. Seeber, 61-574. 

A counter-claim is an answer, so that a 
defendant who has interposed such counter
claim cannot be adjudged in default for want 
of answer: Town v. Bringolf, 47-133. 

A set-off (now included among counter
claims) is not an answer to plaintiff's claim, 
and should be set forth after and totally dis

tinct from the defense itself: Freeman v. 
Fleming, 5-460. 

Where the case goes to the jury upon a 
counter-claim, setting up a cause of action 
which cannot properly be recovered on in 
that way, the court cannot on ' motion dis
regard such allowance, and treat the case as 
if such counter-claim had not been pleaded: 
Mitchell v. Joyce, 76-449. 

Must be specially pleaded: If a counter
claim is relied upon it must be pleaded: 
Lord v. Ellis, 9-301. 

Affirmative relief cannot be granted to the 
defendant in an equity case without being 
asked by cross-bill or otherwise: Holladay v. 
Johnson, 12-563. 

In case of partnership: An account 
against a firm of which plaintiff is a member 
may be pleaded as a set-off (or counter-claim) 
by defendant in an action to foreclose a 
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mortgage brought by plaintiff in his individ
ual right: Allen v. Maddox, 40-124. 

"Where a petition stated a cause of action 
against a partnership, and its answer set up 
a counter-claim in behalf of the partnership 
and certain individuals, and also contained 
allegations indicating that the individuals 
were members of the partnership and that 
the counter-claim related to the same trans
action as that referred to in the petition, held, 
that such counter-claim was properly inter
posed: Bird v, McCoy, 22-549. 

By surety: Where an action is brought 
against a principal and surety, the surety 
may, by consent of the principal, interpose 
any counter-claim, which would be available 
in favor of the principal as against such in
debtedness, notwithstanding the provisions 
of the third subdivision of this section: 
Beeves v. Chambers, 67-81. 

By one joint defendant: Where a hus
band and wife were sued jointly, held, that 
the husband could not set up, by way of 
counter-claim, a cause of action in his favor 
alone for malicious prosecution: Musselman 
v. Gallic/her, 32-383. 

Malicious prosecution: A counter-claim 
for damages for malicious prosecution of an 
action cannot be interposed in the action. 
The right of action in behalf of defendant 
for malicious prosecution does not arise until 
the original action is ended: Brooks v. West-
over, 65-369. 

An action for malicious prosecution in 
suing out a landlord's attachment cannot be 
maintained by way of counter-claim, as suit 
thereon could not have been brought when 
the action was commenced: Youngerman v. 
Zo«</, 63N.W., 674. 

The fact that after the filing of such claim 
plaintiff amends his petition asking the en
forcement of his landlord's lien in equity in
stead of by attachment, as in the first, will 
not render the counter-claim available to 
defendant in the subsequent progress of the 
case: Ibid. 

Cause accrued: To be available as a 
counter-claim the cause of action must have 
been held by the defendant when the action 
was commenced (except as is expressly other
wise provided): Cawker City State-Bank v. Jen
nings, 89-230. 

A claim for damages on an attachment 
bond may be interposed as a counter-claim 
in the action itself: See ? 3888 and notes. 

Where defendant in an attachment suit 
had previously made an assignment of his 
property, held, that the right of action on the 
attachment bond inured to the assignee, and 
that a subsequent assignment thereof by the 
latter to the defendant would not enable de
fendant to set it up as a counter-claim under 
subdivision 3 of this section: Bumsey v. Bob-
inson, 58-225, 

In an action by a receiver of a corpora
tion to recover indebtedness accruing before 
his appointment, an account against such 
corporation accruing also before the taking 
possession by the receiver may be set off: 
Cook v. Cole, 55-70. 

An individual claim against one who is 
receiver cannot be set off in an action by such 
receiver in his representative capacity: Polk 
v. Carver Coal rf- Mining Co., 91-570. 

In action by assignee, where the claim
ant of property in possession of assignee, 
claiming a lien thereon for compensation to 
his assignor for services rendered in connec
tion with such property, for the purpose of 
getting possession of the property gave to as
signor a bond for the payment of any com
pensation which might be found due the lat
ter, and an action on such bond was brought 
by the assignee, held, that the defendant in 
such action might set off a claim against the 
assignor for indebtedness due at the time of 
the assignment: Van Sandt v. Bows, 63-594. 

Further as to how far an assignee is sub
ject to counter-claims against the assignor, 
see \ 3461 and notes. 

Next friend: Inasui t brought for a minor 
by his next friend, defendant cannot inter
pose a counter-claim against such next friend: 
Smith v. Dawley, 92-312. 

In an action to collect a special tax 
against a property owner for improvements 
on abutting streets, the property owner can
not set up by way of counter-claim a claim of 
damages against the city for injuries to his 
property by reason of the negligent manner 
of making such improvements: Burlington v. 
Buhner, 67-681. 

In such case, even though the claim of 
the city to recover the special tax is defeated, 
the counter-claim against the city for dam 
ages cannot be maintained: Ibid. 

In a suit by an administrator to collect 
a claim due decedent in his lifetime, the de
fendant may set up as a counter-claim a de
mand existing in his own favor against 
decedent, but if the counter-claim exceeds 
the original claim, the balance can only be 
enforced as other claims against the estate: 
Imcore v. Kramei, 22-387; Van Sandt v. Bows 
63-594. 

But in such case defendant could not set 
off a claim against the estate acquired by 
him subsequently to the death of the intes
tate: Cook v. Lovell, 11-81. 

The whole theory of the counter-claim is 
based upon the right of deduction. If that 
does not exist, the claim should be made the 
subject of an independent action, where 
judgment for the whole amount due can 
properly be rendered: ffldredqe v. Bell, 64-
125 

An executor cannot, in an action against 
him individually, interpose as a counter
claim a debt due to his testator's estate: 
Gourky v. Walker, 69-80. 

And see g 3303 and notes. 
Where counter-claim is barred: The pro

visions of § 3457, allowing a counter-claim to 
be pleaded, even when barred as an inde
pendent cause of action, are applicable to 
counter-claims under the first and third sub
division of this section, as well as those un
der the second: Folsom v. Winch, 63-477. 

Failure to interpose: The fact that a 
counter-claim which might have been inter
posed against a cause of action was not thus 
interposed will not prevent its afterwards 
being set up in an action on the judgment: 
Ibid. 

Dismissal of action does not dismiss a 
counter-claim already interposed: See notes 
to l 3766. 

What constitutes counter-claim: An an-
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swer stating matters simply intended to de
feat plaintiff's claim, where no affirmative 
defense is sought, is not a counter-claim: 
Stunrt v. Hines, 33-60. 

Whore, in an action upon a promissory 
note given for the purchase price of certain 
sheep, defendant alleged that a certain sum 
was to be deducted from the amount of the 
note in accordance with stipulations in a con
tract of purchase, held, that such averments 
set up a defense and not a counter-claim, al
though at the close of the answer defendant 
claimed judgment for the sum specified: Bur
roughs v. McLain, 37-189. 

Matters stated by defendant by way of 
evidence having no other effect than to put 
in issue plaintiff's right to recover under his 
petition, and which might have been proven 
under a general denial in the answer, do not 
constitute a counter-claim: Walker v. Sioux 
City & I. F. Town Loi, etc., Co., 66-751. 

In an action to foreclose a mortgage in 
which a party is made defendant who, it is 
alleged, claims a lien upon the premises, the 
answer of such party stating the nature of 
his lien, does not constitute a counter-claim, 
and such answer does not therefore require 
a reply: Vaughan v. Eckler, 69-332. 

Where an answer in an action to foreclose 
a mortgage amounted in itself only to a plea 
of payment, although defendant prayed 
therein for a cancellation and satisfaction of 
the mortgage, held, that after dismissal of 
action by plaintiff, defendant was not en
titled to any relief as upon a counter-claim, 
although in case of trial upon the petition 
and answer he might, upon recovery of judg
ment in his favor, have been entitled to a 
decree of cancellation and satisfaction, aa 
prayed: Union Nat. Bank v. Carr, 49-359. 

A pleading in a particular case, held to be 
a counter-claim against an intervenor, and 
not a reply to an answer in the case, and 
therefore not subject to the rule that a reply 
must not be inconsistent with the petition: 
Jack v. Bes Moines & Ft. B. R. Co., 49-627. 

The three subdivisions of this section are 
in substance the same as the three sections 
of the Revision of 1860 relating to set-off, 
counter-claim and cross-demand: Slierman v. 
Hale, 76-383. 

A cause of action arising on contract in 
behalf of one of two or more defendants may 
be pleaded as a counter-claim in an action 
founded on contract: Ibid. 

The statutory counter-claim includes mat
ters of recoupment and of set-off, and any 
new matter constituting a cause of action in 
favor of the defendant against the plaintiff, 
and owned by the defendant when the suit 
was brought, may be set up: Welles v. Stout, 
38 Fed., 807. 

Where a principal and surety are sued 
jointly on a promissory note or contract, they 
.are entitled to plead as a counter-claim a 
cause of action arising in favor of the princi
pal alone out of matters independent of the 
contract sued on; but where the cause of ac
tion is in favor of the surety alone, it cannot 
be pleaded as a counter-claim: Corbett v. 
Hughes, 75-281. 

In an action on a debt secured by a 
pledge, the pledgor may by counter-claim 

86 

set up wrongful acts of the pledgee as to the 
pledged property: First Nat. Bank v. O'Con-
nell, 84-377. 

Where plaintiff had recovered a judg
ment in one case which she was entitled to 
set off against her notes in another case, held, 
that the costs included in the judgment 
should be considered a part of the set-off: 
Otchcck v. Hostetter, 77-509. 

Where affirmative matter was pleaded in 
an answer to a petition designed as a defense 
to plaintiff's claims, held, that such aver
ments in the answer could not be regarded 
as a counter-claim, as a decree in favor of de
fendants on the allegations of the petition 
would have given them all the relief they 
could have obtained on the averments of 
their answer: Deere v. Wolf, 77-115. 

Where in an action to quiet title defendant 
set up the payment of taxes by way of de
fense, but did not ask any affirmative relief 
on that account, held, that the court should 
not direct a repayment to him of such taxes, 
but leave the matter for subsequent adjudica
tion: Ainerican Emigrant Co. v. Fuller, 83-
599. 

Where in an action of replevin defendant 
sought equitable relief with reference to the 
subject-matter of the action, but the parties, 
and the subject-matter, and the judgment 
sought, were all such that the relief asked 
could not be obtained under a merely de
fensive plea, held, that the claim for such re
lief constituted a counter-claim, and could 
not therefore be interposed in such action: 
Muir v. Miller, 82-700. 

A cross-petition is in both name and sub
stance something more than a' defensive plea. 
It presents a cross-demand, which under 
this section is a counter-claim: Ibid. 

In an action against a physician for mal
practice he may set up as a counter-claim 
the value of his services. The fact that he 
has been guilty of negligence will notprove 
that his services were of no value: Whitesell 
v. Hill, 70N.W..750. 

A distinction between a counter-claim and 
an equitable defense pointed out under par
ticular circumstances: Palmer v. Palmer, 90-
17. 

Set-off: Previous to the present statutory 
provision which treats set-off as a kind of 
counter-claim, held, that the set-off must be 
predicated upon an independent demand 
which defendant had against plaintiff, and 
was different from a mere right to reduction 
of plaintiff's demand or a claim to defeat it 
on account of some matter connected there
with: Crookshank v. Mallory, 2 G. Gr., 257. 

The principles upon which set-off in 
equity was based and the rules by which it 
was governed were entirely different from 
those which governed in common law. In a 
legal set-off a mutual dependence or mutual 
credit in an equitable sense was not required, 
and it was sufficient that there be a debt on 
each side: Zugg v. Turner, 8-223. 

A claim sounding in tort as well as one 
arising on contract may be used as a set-off: 
Campbell v. Fox, 11-318. 

Defendant in an action on a note duly as
signed cannot litigate a set-off against an as
signor not a party to the record under an 
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averment that he was the real party in inter
est: Lewis v. Denton, 13-441. 

To entitle a party to use a set-off it must 
have existed in his own favor and not in 
favor of a third person: Beed v. Darlinqton, 
19-349. 

As explaining the difference between set
off and counter-claim, as defined by previous 
statutes, see AUen v. Maddox, 40-124. 

Counter-claim proper: I t is not required 
that the facts constituting a counter-claim 
under the second division of this section 
should exist at the commencement of the 
action: Wilson v. Wilson, 40-230. 

A set-off or counter-claim of damages for 
fraud and deceit may be interposed by de
fendant in an action to foreclose a mortgage: 
Moberly v. Alexander, 19-162. 

In an action to recover upon a promissory 
note, a counter-claim in the nature of an 
action for the possession of the note, for the 
purpose of cancellation, is proper: Sigler v. 
Hidy, 56-504. 

In an action in equity by an insurance 
company for the cancellation of a policy, 
held, that a cause of action in behalf of de
fendant for a loss under the policy was suffi
ciently "connected with the subject of the 
action" to be set up as a counter-claim: Jte-
vere Fire Ins. Co. v. Chamberlain, 57-508. 

Where plaintiff is liable jointly with 
others to defend on contract, such' liabil
ity may be set up as a counter-claim (g 
3465): Èedman v. Malvin, 23-296. 

It is not proper to set up by way of coun
ter-claim an independent claim or new mat
ter constituting a cause of action against 
plaintiff in favor of one of several defendants: 
Jenkins v. Barrows, 73-438. 

Cross-bill: No notice need be served on 
defendant of the filing of an answer in the 
nature of a cross-bill asking affirmative re
lief: Trieber v. Shafer, 18-29 

While it is true, as a general rule, that 
defendant is not entitled to any affirmative 

SEC. 3571. Equitable answer—paragraphs. An equitable division 
must also be separated into paragraphs and numbered, as required in regard 
to an equitable cause of action in the petition. [C. 73, § 2660; R., § 2885.] 

SEC. 8572. Counter-claim by co-maker or surety. A co-maker or 
surety, when sued alone, may, with the consent of his co-maker or principal, 
avail himself by way of counter-claim of a debt or liquidated demand due 
from the plaintiff at the commencement of the action to such co-maker or 
principal, but the plaintiff may meet such counter-claim in the same way as 
if made by the co-maker or principal himself. [C. '73, § 2661; R., g 2887.] 

The surety may, by consent of his princi-
ial, interpose a counter-claim which would 
¡e available in an action against the princi-

SEC. 3578. N e w party. When a new party is necessary to a final 
decision upon a counter-claim, the court may either permit such party to be 
made, or direct that it be stricken out of the answer and made the subject of 
a separate action. [C. 73, g 2662; R., §§ 2888, 2890.] 

SEC. 3574. Cross-petition. When a defendant has a cause of action 
affecting the subject-matter of the action against a co-defendant, or a person 
not a party to the action, he may, in the same action, file a cross-petition 
against the co-defendant or other person. The defendants thereto may be 
notified as in other cases, and defense thereto shall be made in the time and 
manner prescribed in regard to the original petition, and with the same 

relief except upon averments of a cross-bill 
or cross-petition, yet where plaintiff files his 
petition for an account, and a balance is ulti
mately found in favor of defendant, the lat
ter is entitled to a decree for such balance: 
McGregor v. McGregor, 21-441. 

If affirmative relief has been granted to 
defendant, as prayed in his answer, without 
a cross-bill or cross-petition, and no objec
tion to the form of the pleading is taken in 
the trial court, such objection will not be 
considered on appeal. (Overruling Mac-
Gregor v. MacGregor, 9-65): Kellogg v. Aherin, 
48-299. 

The judgment on a cross-petition by de
fendant against plaintiff cannot be reviewed 
on an appeal from the judgment in the orig
inal action, unless the party against which 
the judgment on such cross-petition is ren
dered takes an appeal: Maliaffy v. MaJiuffy, 
63-55. 

As to cross-bill for divorce, see \ 3176. 
Objection waived: Where the allegations 

of a counter-claim show an indebtedness 
from plaintiff to defendant, but not an in
debtedness which can properly be made the 
subject of a counter-claim, and no demurrer 
or other objection is interposed before the 
trial, the plaintiff cannot afterwards have 
an allowance by the jury of the amount 
claimed by,,defendant disregarded on motion: 
Mitchell v. Joyce, 76-449. 

Form of trial: While it is provided ( ? 3435) 
that an equitable issue arising in an action 
properly commenced by ordinai'y proceed
ings may be tried in the manner prescribed 
for the trial of equitable proceedings, there 
is no such provision with reference to issues 
of law arising in cases properly commenced 
by equitable proceedings, and therefore, 
where defendant by a counter-claim raises 
an issue at law in an equitable action, he is 
not entitled to a jury trial thereof: Ryman 
v. Lynch, 76-587. , 

g 
pal, although it is not within the provisions 
of subdivision 3 of \ 3570: Beeves v. Chambers, 
67-81. 
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right of obtaining provisional remedies applicable to the case. The prose
cution of the cross-petition shall not delay the trial of the original action, when 
a judgment can be rendered therein that will not prejudice the rights of the 
parties to the cross-petition. [C. 73, § 2663; R., § 2892.] 

Cross-petitions or cross-actions: De
fendants to cross-petitions or cross-actions 
brought against them by their co-defend
ants must be served with notice of the claim 
made against them: Thode v. Spofford, 65-294. 

A decree on a cross-bill of one defendant 
against another should not be rendered until 
the latter has been made an adversary party, 
by motion or otherwise, to plaintiff in the 
cross-bill: Miller v. McGalligan, 1 G. Gr.,527. 

Where plaintiffs brought action to set 
aside a guardian's deed to property held by 
defendant, and defendant, by cross-petition 
against certain mortgagees of the property 
from plaintiff, sought to have such mortgages 
set aside, held, that the mortgagees were 
properly brought in by cross-petition and 
their rights determined: Buncev. Bunce, 59-
633. 

The dismissal of the original petition 
after the filing of a cross-petition will not 
operate as a dismissal of such cross-petition: 
Spearing v. Chambers, 25-99. 

Cross-petition of one defendant against 
another, held proper in a particular case: 
Hose v. Scliaffner, 50-183. 

In an action to foreclose, brought against 
several defendants, held, that a cross-bill by 
one such defendant for the recovery of money 
paid by mistake to a co-defendant upon which 
plaintiff had a claim was proper: Ibid. 

Where a cross-petition is filed by a defend
ant against another defendant, though the 
latter has not been served with notice in the 

.•original action but has notice only of the 
cross-petition, such latter defendant is not 

entitled to have the cause removed to the 
county of his residence: Mahaska County 
State Bank v. Crist, 87-415. 

A junior mortgagee whose mortgage cov
ers premises which are also covered by a 
senior mortgage may by cross-petition in an 
action to foreclose such senior mortgage ask 
relief against a party who has obligated him
self to pay such senior mortgage for his pro
tection: Montuelier Savings Bank v. Arnold, 
81-158. 

Where a cross-petition is filed the plain
tiff may interpose any defense to defendant's 
action which he could have pleaded had 
defendant first brought action: Willard v. 
Wrif/la, 81-714. 

Where plaintiff appears to and answers a 
cross-petition he cannot afterward complain 
of want of notice: Russell v. Lamb, 82-558. 

The term cross-bill is often used as syn
onymous with cross-petition, as here de
scribed: Ibid. 

In a particular case, held, that the cause 
of action set up by defendant in his cross-
petition did not affect the subject-matter of 
plaintiff's action in such way as to render the 
cross-petition proper: Mahaska County State 
Bank v. Christ, 82-56. 

Although in an action against joint defend
ants, one of them may by cross-bill have re
lief as against the other with reference to the 
same transaction, he is not bound to resort to 
this method of securing his rights and will 
not be barred from prosecuting an independ
ent action with reference thereto: Purslom v. 
Jackson, 93-694. 

SEC. 3575. Demurrer to answer. When the facts stated in the answer, 
or any count or division thereof, are not sufficient to constitute a defense or 
counter-claim, the adverse party may demur, and shall be held to the same 
certainty in the statement of the grounds therefor as obtains in a demurrer 
to the petition, and with like results attendant upon the ruling thereon. 
[C.73, g 2664; R , §2894.] 

Where the matter pleaded in the answer 
does not amount to a denial or to confession 
and avoidance, the defect may be reached by 
demurrer: Davenport Gus, etc., Co. v. Daven
port, 15-6. 

The sufficiency of a defense pleaded in an 
answer should be raised by demurrer to the 
answer, and not by motion to strike the an
swer from the flies: Walker v. Pnmphrey, 82-
487. 

Want of verity in the allegations of an 
answer cannot be made available by demur
rer. When the answer contains a specific 
denial of every averment in the petition, it 
is error to sustain a demurrer as to these de
nials: McGi-egor v. McGregor, 21-441. 

When an answer alleging former adjudi
cation was demurred to on the ground that the 
prior suit was not for the same matters, held, 
that properly such facts were to be relied 
upon as evidence and not as causes of de
murrer: Keokuk County v. Alexander, 21-377. 

A demurrer to an answer on the ground 
that it doe» not state facts constituting a de

fense, where the matters pleaded are neither 
by way of denial nor by way of new matter, 
is sufficiently specific: Davenport Gas, etc., 
Co. v. Davenport, 15-6. 

In a demurrer to an equitable answer in 
an action at law it is sufficient to say that the 
facts stated in the answer do not constitute 
any defense: Reed v. Lane, 65 N. W., 380. 

In cases where no reply to an answer is 
necessary, the party demurring' thereto, 
whose demurrer has been overruled, if he 
elects to stand thereon, must so state, and 
have the fact shown of record. A mere 
exception to the ruliug will not be sufficient: 
Wilcox v. McCune, 21-294. 

Where two defenses are improperly joined 
in one count of the answer the plaintiff may 
demur to one of them only, and the defend
ant will not be allowed toobject thereto on the 
ground that the demurrer does not go to the 
whole count: Wright v. Connor, 34-240. 

An objection that a counter-claim set up 
in the answer cannot ba properly interposed 
on account of its not being in behalf of the 
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stitute a defense to the action cannot be de
termined upon motion to strike out the 
answer setting up such matter, but only upon 
demurrer: Wattels v. Minchen, 93-517. 

As to demurrers generally, see H 3561, 
3562 and notes. 

proper parties should be raised by demurrer 
and not by motion to strike from the files: 
Bird v. McCoy, 22-549. 

Demurrer to the whole answer should not 
be sustained where the answer contains a 
general denial: Sample v. Griffith, 5-376. 

The sufficiency of matter pleaded to con-

SEC. 3576. Reply—when necessary 
1. Where a counter-claim is alleged; 
2. Where some matter is alleged in the answer to which the plaintiff 

claims to have a defense by reason of the existence of some fact which 
" i n the answer. [C73, § 2665; R., § 2895; 

There shall be no reply except: 

alleged avoids the matter 
C. '51, § 1741.] 

When required: Allegations of an answer 
not relating to a counter-claim are deemed 
controverted without a reply, and no reply is 
necessary: Davis v. Payne, 45-194; Walker v. 
Sioux City & I. F. Town Lot, etc., Co., 65-563; 
Mills County Nat. Bank D. Perry, 72-15. 

No reply is required to an answer which 
in substance pleads payment only: Kirk v. 
Woodbury County, 55-190. 

The law interposes for plaintiff a general 
denial of the affirmative matter in the an
swer, and plaintiff is not required to file any 
reply unless he wishes to confess and avoid 
such matters: McQuade v. Collins, 93-22. 

Where the allegations of defendant's an
swer do nothing more than put in issue the 
right of plaintiff to recover under his peti
tion, and do not set up any matter which 
might not have been proved under a mere 
denial, they need not be denied in the reply: 
Walker v. Sioux City d I. F. Town Lot, etc., 
Co., 66-751. 

Where the answer does not set up an af
firmative defense but simply puts in issue 
one of the material allegations of the peti
tion, a reply is not necessary: Bayliss v. 
Murray, 69-290. 

However, although a reply is not called 
for. yet where it raises no new issue, and 
every fact alleged in it could be shown under 
the issues raised on the petition and answer, 
it will not constitute reversible error to re
fuse to strike it from the files: Ibid. 

A reply is not necessary to put in issue 
new matter of avoidance set up in the an
swer: Hartley v. Keokuk & N. W. B. Co., 85-
455. 

A reply is not necessary, under our system 
oí pleading, to let in proof of a former adju
dication of matters set up in the answer, not 
in the nature of a counter-claim: Carleton v. 
Byinqton, 24-172. 

Where facts, which might be set out by 
way of reply, appear affirmatively in the an
swer, no reply is necessary: Scott v. Luther, 
44-570. 

Where the defendant in an action on a 
written contract of subscription set up want 
of consideration, held, that plaintiff might 
prove facts showing the incurring of expenses 
on the faith of such subscription, without 
having pleaded it in reply, such matter being 
in denial and not in confession and avoidance 
of the matter averred in the answer: Univer
sity of Bes Moines v. Livingston, 57-307. 

' Plaintiff cannot be required to file a plead
ing confessing and avoiding, or denying, the 

allegations in the answer or cross-petition: 
Cussidy v. Caton, 47-22. 

The implied admission in a reply of the 
truth of the allegation to the answer arising 
from the setting up of matter by way of con
fession and avoidance does not overcome the 
denial of the allegations of the answer implied 
by law. The two are to be considered as in
consistent defenses of which the plaintiff has 
a right to avail himself as against the answer: 
Day v.Mill Owners Mut. F. Ins. Co., 75-694; 
NichoUsv. Chicago G. W. B. Co., 62 N. W., 769; 
Sdadte v. Coulthurst, 62 N. W., 770. [And see 
now the last clause of the next section.] 

If the plaintiff desires to avoid the facts 
pleaded as a defense he should plead facts in 
avoidance by way of reply: Smith v. Griswold, 
64 N. W., 624. 

If the reply contains a denial of affirmative 
matter not constituting a counter-claim, 
coupled with express confession of the same 
matter the denial will be disregarded and 
the reply will be considered an admission of 
the allegations of the answer: Meadows v. 
Hawkeye Ins. Co., 62-387. 

The pleading of a waiver or estoppel is 
not necessarily inconsistent with the denial 
of facts pleaded in the answer as a defense, 
and pleading such waiver or estoppel will not 
be a waiver of the denial: Tobin v. Western 
Mut. Aid Sov'y, 72-261. 

Where, in reply to an answer setting up 
a previous adjudication, plaintiff, without 
admitting or denying such previous adjudi
cation, alleged that it was procured by fraud, 
held, that such reply did not constitute a con
fession of the matter alleged in the answer: 
Plainer v. Platner, 66-378. 

If plaintiff expects to introduce evidence 
of matter to avoid the facts pleaded in the 
answer, as that an assignment set up in the 
answer is a forgery, he should plead that 
fact by way of reply: Hay v. Frazier, 49-454. 

But the only penalty which attaches for 
failure to set up matter in avoidance by way 
of reply, when relied on, is that evidence of 
such matter cannot be introduced if the de
fendant objects in proper time. Failure to 
reply does not admit the allegations of the 
answer: Ibid. 

Where a defendant pleads a defense which 
avoids the cause of action, plaintiff cannot 
introduce evidence to show the waiver of 
such defense without having set up such 
waiver in the reply: Zinck v. Phœnix Ins. 
Co., 60-266. 

Where plaintiff has a defense to affirma
tive matter set up by defendant in his an-
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bwer, such defense should be pleaded in his 
reply: Kervick v. Mitchell, 68-273. 

Affirmative facts pleaded in defense are 
not to be taken as true on failure to reply 
thereto: Chase v. Kaynor, 78-449. 

Where in an action for breach of con
tract defendant pleaded minority and the 
recission of the contract because thereof, 
and the reply did not deny the fact of 
minority or recission, but stated facts in 
avoidance, held, that minority and recission 
were thereby admitted: Harrison v. Burns, 
84-446. Jtf-f \ / £ ft 

Where in connection with an allegation 
by way of avoidance the reply contains a 
general denial, the matter in the answer 
which is sought to be avoided will not be 
deemed to be admitted: McDermott v. Iowa 
Falls & S. C. B. Co., 85-180: Stanbroughv. 
Daniels, 77-561. 

Matter in avoidance of the plea of the 
statute of limitations cannot be shown with
out having been set out in reply: Willits v. 
Chicago, B. & K. C. B. Co., 80-531. 

Under the provisions of the Revision no 
reply to affirmative matter in an answer not 
setting up a counter-claim was necessary; 
and where defendant set up a release or 
ether affirmative matter, plaintiff might 
meet the issue raised by proving fraud, etc., 
without having set up such matter, either 
in his petition or in a reply: Noble v. Steam
boat Northern Illinois, 23-109; Barger v. Far-
Hs, 34-228; Corbin v. Beebee, 36-336. And as to 
other cases under the Revision, see Stuart v. 
Hines, 33-60, 101; Qwyer v. Figgins, 37-517. 
It was to obviate this construction that the 
second paragraph of the section as it stands 
in the Code was added: Code Corners' Rep., 
p. 95. 

As to when a reply is required, see also 
U 3622 and 3648. 

There is no necessity for replying to 
statements in the answer which are not of 
issuable facts: Bunkle v. Hartford Ins. Co., 
68 N. W., 712. 

The allegations of the answer were taken 
as denied and unless there is evidence to 
sustain them they will be disregarded: 
Oskaloosa Street Baihoay and Land Co. v. 
Oskaloosa, 68 N. W., 808. 

An amendment to the answer pleading 
settlement does not require a replv: Higley 
v. Burlington, C. B. & N. B. Co., 68 N. W., 
829. 

It is the office of a reply to show facts in 
avoidance of the defense set up in the answer. 
Therefore, ?ie?d,that where, in an action on a 
policy of insurance, defendant pleads a want 
of notice and proof of loss, plaintiff may, in 
his reply, plead a waiver of such notice and 
proofs: Jacobs v. St. Paul F. & M. Ins. Co., 
86-145. 

In an action to foreclose a chattel mort
gage, a party claiming to have a prior mort
gage on the property was made defendant. 
In his answer he asserted the priority of his 
lien and in a cross-bill sought to have his 
mortgage foreclosed. Plaintiff filed no re
ply and no answer to the cross-bill. Held, 
that the issue as to the validity of defendant's 
prior mortgage was properly before the 
court for determination without further 
pleading: Taylor v. Gilbert, 92-587. 

Matters which should have been al
leged in the petition: A repetition in the 
reply of allegations of matter pleaded in the 
petition may be stricken out on motion. So, 
also, may prayers for relief which substan
tially appear in the petition, or a prayer ask
ing dismissal of a cross-bill which is an
swered in the l-eply: Hall v. Harris, 61-50O, 

The office of the reply is to make an issue 
on the allegations of the counter-claim of de
fendant or to plead matter in defense or 
avoidance of the matters pleaded by way of 
defense in the answer. A plaintiff is not 
permitted to plead in his reply matters which 
are material only to the cause of action al
leged in his petition. Much less will he be 
permitted to recover on a distinct cause of 
action pleaded only in his reply: Marder v. 
Wright, 70-42. 

I t is not proper to set out in the reply al
legations which are intended as amendatory 
to the petition. But an objection to such 
pleading cannot first be taken on appeal: 
Wilson v. Harris, 68-443. 

Claims for damages should be made in the 
petition and amendments thereof, and are not 
sufficient if first made in the reply: Jones v. 
Marshall, 56-739. 

Where one who is defendant in a mort
gage foreclosure as having an equity in the 
premises seeks to establish by a cross-bill 
the fact that his lien is a prior one, plaintiff 
may allege for the first time in his reply that 
his mortgage was recorded prior to defend
ant's: Clark o. Bancroft, 13-320. 

SEC. 3577. Statements of. "When a reply must be filed, it shall con
sist of: 

1. A general or specific denial of each allegation or counter-claim con
troverted, or any knowledge or information thereof sufficient to form a belief; 

2. Any new matter, not inconsistent with the petition, constituting a 
defense to the matter alleged in the answer; or the matter in the answer may 
be confessed, and any new matter alleged, not inconsistent with the peti
tion, which avoids the same, but an allegation of new matter in avoidance 
shall not be treated as a waiver of the denial of the allegations of the answer 
implied by law. [C.73, § 2666; R., § 2896.] 

Where plaintiff dismissed his cause of 
action, but defendants proceeded upon a 
counter-claim, Mid, that the pleading by-
plaintiff in the nature of an answer or coun
ter-claim to defendants' claim could not be 

stricken from the files because inconsistent 
with the petition: Gardner «. Halstead, 71-
259. 

Where, in an action on a note, defendant 
denied that he signed the note and claime ! 
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it to be a forgery, held, that plaintiff might 
in his reply set up an estoppel without aban
doning the allegation of his petition that the 
note was signed by defendant: Eikenberry v. 
Edwards, 71-82. 

Defendant may set up matters in avoid
ance, thereby colorably confessing the alle
gations of the answer, but not expressly 
admitting them, without waiving the general 
denial implied by law of the allegations of 
the answer. He has the right in this way 

Failure to verify: The court cannot dis
regard a pleading which is not verified when 
it should be: Lee v. Keister, 11-480. 

An unverified petition, even in a case 
where verification is made necessary, is not 
a nullity, and advantage of the defect can 
only be takea by motion to strike (I 3588): 
Bush v. Bush, 46-648. 

Objection that the pleading is not prop
erly verified cannot be raised by way of 
attack upon the judgment in the proceeding: 
Wright v. Marsh, 2 G. Gr., 94. 

Filing a demurrer to a petition waives 
any error in the ruling of the court on motion 
to strike out for want of verification: Stine-
man v. Heath, 36-73. 

Failure to verify answer: When an an
swer is filed which is not verified when it 
should be, the court should not render judg
ment by default against defendant for want 
of an answer, without the proper steps being 
taken to strike the answer from the files: 
Wolff v. Hagensick, 10-590. 

Where the petition is verified defendant 
must verify his answer setting up a counter
claim: Yarger v. Chicago, M. a* St. P. B. Co., 
78-650. 

When, after the filing of the petition and 
answer, both unverified, plaintiff verified 
his petition by leave of court, held, that the 
court should not have rendered judgment by 
default against defendant for want of an an
swer: Mallory v. Sailing, 48-699. 

The object of the provisions requiring an 
answer to a sworn petition to be verified is 
not merely to enable a party to obtain testi
mony by having his pleadings responded to 
under oath, but to seoui-e the truthful state
ment of the defense, and when the petition 

to set up inconsistent defenses: Day v. Mill-
Owners' Mut. F. Ins. Co., 75-694. 

An objection that averments of the reply 
are inconsistent with those of the petition 
cannot be made for the first time in the su
preme court on appeal: Adams County v. 
Hunter, 78-328. 

As to effect of matter in confession and 
avoidance upon the denial implied by law, 
see notes to preceding section. 

is verified the plaintiff has a r ight to insist 
upon a sworn answer If such verified plead
ing is not filed the other party may insist 
upon and claim a default: Wilson v. Preston, 
15-246. 

Where the parties go to trial upon the 
issue raised by an unverified answer, in a 
case where the answer ought to be verified, 
the plaintiff is not entitled to have the aver
ments of his petition deemed true for want 
of answer: Taylor v. Bunyan, 9-522. 

The statute does not provide, as a conse
quence of failure to answer under oath, nor 
does it intend, that the pleading sworn to 
is to be taken as true: Ibid. 

The fact that the petition which is veri
fied includes an application for an attach
ment which is specially required by statute 
to be verified does not relieve defendant 
from verifying his answef : Harper v. Drake, 
15-157. 

As to verified answer in equity, see \ 3590 
and notes. 

Amendment: Where a petition for at
tachment is not sufficiently verified as to the 
existence of grounds for attachment the de
fect may be cured by amendment: Lowenstein 
v. Monroe, 52-231. 

The court may permit an amendment to a 
pleading to be made without being verified 
unless a new and distinct cause of action is 
introduced (jj 3591): Tegler v. Shipman, 33-
194. 

An amendment containing substantial ad
ditional matter must be verified in the same 
manner as the original: Walker v. Ayres, 1-
449-

What sufficient verification: Where the 
jurat specifies that the party "makes oath 

SEC. 3578. Defenses to counter-claim—paragraphs. Any number 
of defenses, negative or affirmative, are pleadable to a counter-claim, and 
each affirmative matter of defense in the reply shall be sufficient in itself, 
and must intelligibly refer to the part of the answer to which it is intended 
to apply. A division of equitable matter must also be separated into para
graphs and numbered, as required in case of such matter in the answer. 
[C.73, § 2667; R., §§ 2897-8.] 

SEC. 3679. Demurrer to reply. When the facts stated in the reply 
do not amount to a sufficient defense, the defendant may demur, subject to 
the same requirements of certainty in statement of grounds thereof as obtain 
in demurrer to the petition, and with like results attendant upon the ruling 
thereon. [C. 73, § 2668; R., § 2899.] 

SEC. 3580. Verification—when necessary. Every pleading must be 
subscribed by the party or his attorney, and when any pleading in a case 
shall be verified by affidavit, all subsequent pleadings, except motions and 
demurrers, shall be verified also; and in all cases of verification of a plead
ing, the affidavit shall be to the effect that the affiant believes the statements 
there to be true. [C.73, § 2669; R., § 2904.1 
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that the matters and things stated in the pe
tition are true," this is sufficient as a verifi
cation, although affiant does not sign the 
affidavit or pleading. (Decided under Code 
of '51): Bates v. Robinson, 8-318. 

Under the provisions of statute that an
swers to interrogatories shall be verified by 
the affidavit of the party answering, held, 
that an affidavit was necessary, and that a 
simple verification "subscribed and sworn to 
before me this," etc., with the signature and 
seal of the notary public was not sufficient: 
Averill v. Boyles, 52-672. 

An affidavit as to the truth of the plead
ing, "to the best of affiant's knowledge and 
belief," is not sufficient: Stadkr v. Parmlee, 
10-23. 

A verification to the effect that the facts 
set forth in the pleading are true is suffi
cient. The word " fac ts" thus used covers 
the allegations in the petition the same as 
though affiant had stated that the matters 
and things therein set forth were true: 
Shemll v. Fay, 14-292; Wheeloch v. Winsl&w, 
15-464. 

An affidavit referring to " the foregoing 
petition," without giving the title of the ac
tion, held sufficient: Levy v. Wilson, 43-605. 

Jurat: It is not necessary, under the pres
ent Code, that the certificate to the affidavit 

show the name of the affiant: Stone v. Miller, 
60-243. 

The jurat need not expressly state that 
the affidavit was subscribed and sworn to by 
the person whose name is signed thereto. 
That fact will be inferred from the expres
sion ' 'subscribed in my presence and sworn 
to before me:" Stoddard v. Sioctw, 65-680. 

While it should appear that the notary 
in signing the jurat aets in his official ca
pacity, it is not necessary that he append to 
his designation as notary public the name of 
the county in and for which he acts. The 
court will take judicial notice of the county 
for which he is commissioned as notary, and 
if it appears that that county is the one in 
which the act is performed as shown by the 
evidence it will be sufficient: Ibid. 

Where an affidavit was headed "State of 
Iowa, Delaware County, ' ' and the officer's sig
nature, with the addition "Notary Public, " 
was authenticated with a seal, held, that it 
was sufficient: Stone v. Miller, 60-243. 

Where the jurat was signed with the name 
of a person with the word "clerk "added, and 
the seal of the court was attached thereto, 
held, that it sufficiently appeared that the per
son before whom the affidavit was made was 
clerk of such court, and that the_yenue w a s 
thus sufficiently shown: Levy u. Wilson, 43-
605. 

SEC. 3581. By corporation. Where a corporation is a party, the 
affidavit may be made by any officer or agent thereof. [C.73, § 2670; R., 
§ 2905.] 

SEC. 3582. By parties united in interest . When there are several 
parties united in interest, the affidavit may be made by any one of them. 
[C'73, §g671;R., §2906.] 

SEC. 3583. By agent or at torney. If the pleading is founded on a 
written instrument for the payment of money only, and such instrument is 
in possession of the agent or attorney, the affidavit may be made by such 
agent or attorney, so far as relative to the statement of the cause of action 
thereon; but when relief is asked other than a money judgment or decree of 
foreclosure, the affidavit must contain averments showing competency, as 
herein provided. [C'73, § 2672; R., § 2907.] 

The requirements of this section are not 
applicable to the verification of a petition for 
attachment as provided for in \ 3878. Under 
that section it is not necessary that a verifica

tion by plaintiff's attorney shall show that he 
had knowledge of the statements contained in 
the petition: Sioux Valley State Bank v. Kel-
log, 81-124. 

SEC. 3584. By person knowing facts. If the statements of a plead
ing are known to any person other than the party, such person may make 
the affidavit, which shall contain averments showing affiant competent to 
make the same. [C. 73, § 2673; R., §§ 2908-9.] 

Where the name of the person verifying an answer verified by the wife of defendant 
the petition is the same as that of plaintiff, 
it will be presumed that such person is the 
plaintiff. Therefore, where a petition in an 
action brought by a partnership was verified 
by a person who did not state that he was a 
member of the firm, but the account attached 
to the petition was verified and showed that 
a person of the same name was a member of 
such firm, held, that it sufficiently appeared 
that the verification of the petition was by 
a member of the firm: Lessem «. Wilson, 43-
488. 

Where a sworn answer was called for in 
an equitable proceeding as to transactions 
between plaintiff and defendant, held, that 

acting as his agent, and showing herself fa
miliar in general with the business to which 
the controversy related, but not as to the 
particular transactions referred to, was not 
sufficient: Leach v. Keach, 7-232. 

An affidavit of verification by the attor
ney of a party, showing his knowledge of the 
facts stated in the pleading and the source 
of it, is sufficient: Brady v. Otis, 40-97. 

Where the affidavit does not state that a 
person making it has knowledge as to the 
truth of its allegations, nor state facts from 
which such knowledge can be inferred, the 
verification is not sufficient: Glide v. Hazle-
ton, 51-355. 
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Where a person other than the party Where the affidavit shows that affiant was 
verifies a pleading, it is not sufficient if he possessed of the requisite knowledge of the 
states in his affidavit that he knows the facts facts to make a verification, that is sufficient 
stated to be true as he verily believes. Why although it be not certain to a certain intent 
he thus knows is not required to be stated: in every particular: First Nat. Bank v. Ma-
Yoe v. Nichols, 51-330. son, 57-105. 

But if the affiant states the facts by reason Verification by the agent of the plaintiff, 
of which he claims to have personal knowl- both as to the cause of action and the grounds 
edge, and such facts do not render him com- for attachment, held sufficient in a particular 
petent to speak as from personal knowledge, case: Rausch v. Moore, 48-611. 
the verification will not be sufficient: Searle 
v. Richardson, 67-170. 

S E C . 3585 . Verif ication of counter-claim. Where the petition is not 
verified, and the answer contains a counter-claim, the same may be verified 
apar t from the defense par t of the answer, and the foregoing provisions are 
applicable to the counter-claim as if the same were a separate pleading. 
[C '73 , §2674.] 

An answer setting up a counter-claim (Overruling lanes v. Kryshcr, 9-295): Yurycr 
must be verified if the petition is verified, v. Chicago, M. & St. P. Ji. Co., 78-650. 

S E C . 3586 . W h e n verif ication not required. Verification shall not be 
required to any pleading of a guardian, executor or prisoner in the peniten
tiary, nor to any pleading controverting the answer of a garnishee, nor to 
one grounded on an injury to the person or the character. [C'73, § 2675; 
K., §§ 2910, 2912.] 

S E C . 3587 . Crimination not required. When it can be seen from the 
pleading to be answered that an admission of the t ruth of its allegations 
might subject the par ty to a criminal prosecution, no verification shall be 
required. [C '73 , § 2676; R., § 2911.] 

S E C . 3588 . Fa i lure to verify . If a pleading is not duly verified, it 
may be stricken out on motion; but such defect will be waived if the other 
par ty responds thereto, or proceeds to trial without such motion. [C '73, § 
2677; R , § 2916.] 

An unverified 'petition, even in a case or motion in arrest of judgme4|: Turner v. 
where verification is made necessary, is not Younker, 76-258. 
a nullity, and advantage of the defect can Filing a demurrer to a petition waives any 
only be taken by motion to strike: Rush v. error in the ruling of the court on motion to 
Rush, 46-648; Guthrie v. Guthrie, 84-372. strike out for want of verification: State man 

Objection that a pleading is not verified v. Heath, 36-73. 
cannot be raised by instructions to the jury And see notes to $ 3580. 

S E C . 3589 . W h e n verif ication applicable to amount claimed. The 
verification of the pleading does not apply to the amount claimed, except 
in actions founded on contract, express or implied, for the payment of money 
only. [C '73, § 2678; R , § 2914.] 

As to the amount claimed the statement impeaching the testimony in another case 
of the pleading is not an admission or declar- on the same matter of the party who filed the 
ation which may be used for the purpose of petition: State v. Brown, 69 N.W., 277. 

S E C . 3590 . Effect of verification. The verification shall not make 
other or greater proof necessary on the side of the adverse party. [C 7 3 , 
§2679; E. , § 2915.] 

The provisions as to verification apply necessary to overcome a sworn answer in a. 
equally to pleadings in ordinary and in cqui- chancery proceeding is abrogated: Wihon o. 
table proceedings. (Overruling previous Holcomb, 13-110; Mitchell v. Moore, 24-394; 
cases): Shepard v. Ford, 10-502. Smith v. Phelps, 32-537. 

The rule as to the amount of testimony 

S E C . 3591. A m e n d m e n t s not verified. Amendments may be made 
without being verified, unless a new and distinct cause of action or counter
claim is thereby introduced, in which case they shall be verified as other 
pleadings. [C '73, § 2680; R , § 2981.] 

Section applied: Tegler v. Shipman, 33-194, 197. 
S E C . 3592 . P lead ing i n s lander and l ibel . In an action for slander 

or libel, it shall not be necessary to state any extrinsic facts for the purpose 



1369 
Tit. XVIII, Ch. 8. PLEADING. S .0093 

of showing the application to the plaintiff of any defamatory matter out of 
which the cause of action arose, or that the matter was used in a defamatory 
sense; but it shall be sufficient to state the defamatory sense in which such 
matter was used, and that the same was spoken or published concerning the 
plaintiff. [C.73, § 2681; R., § 2928.J 

Allegation of defamatory sense: I t is 
sufficient to set out the words themselves 
and state the defamatory sense: Kinyon v. 
Palmer, 18-377; Swearingen v. Stanley, 23-115; 
Clarke v. Jones, 49-474. 

Words are to be taken in their plain and 
natural import and in the sense in which 
they would be understood by those to whom 
they were addressed: Truman v. Taylor, 4-
424; Wilson v. Beighler 4-427. 

And explanatory circumstances known to 
both parties will be considered as part of the 
words: De Moss v. Haycock, 15-149. 

Cause of action: There can be but one 
cause of action for a slanderous conversation, 
although the items of slander are numerous: 
Cracraft v. Cochran, 16-301. 

Plaintiff need only set out in his petition 
or prove so much of the conversation as con
stitutes a cause of action, but either he or 
defendant may prove all of the conversation 
occurring at the same time for the purpose of 
showing the quo animo: Ibid. 

Special damages: Where the words 
spoken are actionable per se, special damages 
need not be alleged or pro,ven: Parker v. 
Lewis, 2 G. Gr., 311. 

In such case general damages may be 
proved, but plaintiff cannot prove or recover 
tor special injuries not alleged: Hicks v. 
Walker, 2 G. Gr., 440. 

Where the words charged are actionable 
per se, the fact that averments are made of 
damage to plaintiff as a citizen, farmer and 
church member will not justify the require
ment of a inore specific statement as to the 
particular damage in the case: Swearingen 
v. Stanley, 23-115. 

Mitigation or partial defense: All miti
gating circumstances, certainly all contempo
raneous with the act. which might at com
mon law have been given in evidence under 
the general issue, may still be given under 
an answer in denial. But all which tend to 
show the truth of the charge must be pleaded. 
It is the safest rule to state every fact relied 
on in mitigation: Beardsley v. Bridgman, 17-
290. 

In an action for slander defendant offered 
to amend his answer by alleging that there 
was such a report in circulation at and be-

Evidence: It is not necessary for plain
tiff to prove the precise words as laid in the 
petition, but it is sufficient to prove them 
substantially as set out: McCliniock v. Crick, 
4-453; Desmond v. Brown, 29-53; Bower v. 
Deideker, 38-418. 

Proof of 'words spoken in a foreign lan
guage: While at common law the authori
ties are uniform that to allege a publication 
of ignominious words, and prove a publica
tion of words in another tongue, is a variance 
and cause for nonsuit, yet, under our system 
of pleading, it seems that it would be suffi
cient to set out a translation of the words 
spoken in the foreign language, averring that 
they were spoken in that language, and that 
the words charged are a correct translation 
of them. In such case the proof of the speak
ing of the words in a foreign language would 
not constitute a variance: Bower v. Deideker, 
38-418. 

The meaning of the words used may be 
inferred from their plain import, and evi
dence of the sense in which they were under
stood is not necessary, although testimony 
of those who heard the words as to their un
derstanding would be proper if their mean
ing was not clear: Hess v. Fockler, 25-9. 

Repetition: It is competent in actions 
for slander to prove a repetition of the slan
derous charges for the purpose of showing 
malice, without any allegation in the peti
tion of such repetition, and the portion of 
the petition making such allegation may be 
stricken out on motion: Halley v. Gregg, 74-
564. 

fore the time the words were alleged to have 
been spoken by defendant. Held, that such 
offer was properly refused, it not being 
alleged that the words were repeated with
out actual malice: Ibid. 

Facts relied upon as mitigating circum
stances must be pleaded as such, and not by 
way of defense or justification: Bonan v. 
Williams, 41-680. 

Pacts which might be considered by way 
of mitigation of damages cannot be consid
ered if pleaded as a complete defense when 
they do not constitute a defense: Ibid. 

S E C . 3 5 9 3 . Matter in mitigation—justif ication. In any action brought 
to recover damages for an injury to person, character or property, the defend
ant may set forth, in a distinct division of his answer, any facts, of which 
evidence is legally admissible, to mitigate or otherwise reduce the damages, 
whether a complete defense or justification be pleaded or not, and he may give 
in evidence the mitigating circumstances, whether he proves the defense or 
justification or not, and no mitigating circumstances shall be proved unless 
pleaded, except such as are shown by or grow out of the testimony introduced 
by the adverse party; and in actions for slander or libel, an unproved allegation 
of the t ru th of the matter charged shall not be deemed proof of malice, unless 
the jury on the whole case finds that such defense was made with malicious 
intent. [C. 73 , § 2682; R., § 2929.] 
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Evidence by defendant of matters not 
pleaded as justification or mitigation is not 
admissible: HalUy v. Gregg, 82-622. 

Where facts which do not constitute a 
justification are pleaded as such, evidence 
thereof is not admissible in mitigation: 
Jenks v. Lansing Lumber Co., 66 N. W., 231. 

A partial defense, or matter in mitiga
tion, must be pleaded and proved as such, 
and not as a complete defense. Where the 
matter set up is neither by way of denial nor 
of confession and avoidance, a demurrer will 
lie: Davenport Gas, etc., Co. v. Davenport, 
16-6; Peck v. Parchen, 52-46. 

While, in one sense, facts pleaded in mit
igation do not constitute a defense, yet, as 
such facts, if relied on, must be pleaded to 
entitle defendant to introduce evidence of 
them, a plea of such facts must be regarded 
as tendering an issue: Mielenz v. Quasdorf, 
68-726. 

Whether facts can be pleaded in mitiga
tion for the purpose of showing that defend
ant had reasonable ground to believe that 
the facts written and spoken were true, quaere: 
Ibid. 

Matter in defense cannot be pleaded hypo-
thetically, nor can a party plead to the whole 
cause of action, and also aver matter which 
shows only a partial defense: Martin v. Swear-
engen, 17-346. 

Defendant may allege mitigating circum
stances without confessing the speaking of 
the words, and it is not necessary to deny 
malice, or aver belief in the truth of the 
words spoken: Desmond v. Brown, 33-13. 

Where mitigating circumstances are 
pleaded it is incumbent upon the party plead
ing to prove them, which must be done in 
his own behalf and not by cross-examination 
of witnesses who are not examined in chief 
as to the mitigating matter: Hanners v. Mc
Clelland, 74-318. 

In an action to recover damages for wrong
fully suing out an attachment, malice may be 
in issue otherwise than by way of mitigation 
and therefore evidence tending to show want 
of malice may be introduced although the 
fact is not alleged as required by this section: 
Bowman v. Western Fur Mfg. Co., 64 N. W., 
775. 

The fact that defendant reduces plaintiff's 
recovery by matter pleaded in mitigation 
will not entitle defendant to apportionment 
of costs: McGwire v. Montrose, 70 N. W., 743. 

Prior to the enactment of this section, 
held, that proof that the words were spoken 
in the heat of passion or under excitement 
produced by immediate provocation might 
be shown without being specially pleaded: 
McCUntock v. Crick, 4-453. 

But this statutory provision does not make 
any change in the law as to matters of sub
stance. The same matters only can now be 
pleaded in mitigation which are recognized 
to be such by law, independent of the Code: 
Marker v. Dunn, 68-720. 

In an action for libel in charging plaintiff 
with being a defaulter to the government, 
held, that the action of the government sub
sequent to the publication of the libel, in 
relieving plaintiff from the consequences of 
default, could not be shown in evidence: 
Roberts v. Miller, 2 G. Gr., 122. 

Evidence that plaintiff has made state
ments tending to show the truth of the words 
charged as slanderous is admissible: Bower 
v. Deideker, 38-418. 

Under an allegation by defendant in a 
suit for slander for charging plaintiff with 
unchastity that plaintiff was reported to be 
unchaste at the time the words were spoken, 
but not alleging the truth of the charge, de
fendant cannot prove specific acts of unchas
tity: Hanners v. McClelland, 74-318. 

Plaintiff's character: The bad character 
of plaintiff may be shown in mitigation of 
damages: Armstrong v. Pierson, 8-29; Fletcher 
v. Burroughs, 10-557. 

Plaintiff's bad character is no bar to his 
right to recover; it only goes in mitigation 
of damages. Defendant may still be held to 
recompense the injured party to the extent 
of the trouble or expense in recovering, or 
disproving the unjust accusation: Armstrong 
v. Pierson, 8-29. 

But defendant cannot plead either in de
fense or mitigation that the plaintiff has 
been guilty of a specific crime in no way con
nected with the alleged defamatory words, 
or the occasion on which they were used: 
Fislier v. Tice, 20-479. 

Nor can defendant prove specific offenses 
or particular acts of dishonesty not con
nected with the transaction under investiga
tion nor set up in the pleadings, nor that the 
plaintiff was in the habit of committing such 
offenses: Fountain v. West, 23-9. 

Provocation: That slanderous words were 
spoken through heat of passion, under pro
vocation, may be shown in mitigation, but 
not in complete defense: McCUntock v. Crick, 
4-453. 

Insanity or monomania on the subject 
matter of the charge may be pleaded in de
fense to an action for libel: Fisher v. Tice, 20-
479. 

Intoxication: It is no defense to an action 
for slander that defendant was intoxicated 
at the time of the speaking of the slander
ous words: Peed v. Harper, 25-87. 

Justification: Where defendant, in an 
action for slander in speaking words imput
ing a crime, attempts to justify by proof of 
the truth of the charge, he is not required 
to prove the commission of the crime beyond 
a reasonable doubt, as would be necessary in 
a criminal prosecution for such crime. 
(Overruling Bradley v. Kennedy, 2 G. Gr., 
231; Forshee v. Abrams, 2-571; Fountain c. 
West, 23-9; Ellis v. Lindley, 38-461; Georgia 

v. Kepford, 45-48; Mott v. Dawson, 46-533): 
Riley v. Norton, 65-306. And see notes to \ 
5376. 

Matter in justification is not admissible 
unless justification is pleaded: Forshee v. 
Abrams, 2-571. 

Where defendant pleads the truth of the 
words spoken by way of justification, the mo
tive of plaintiff in prosecuting the action 
cannot be inquired into: Bradley v. Kennedy, 
2 G. Gr., 231. 

It is no justification that defendant be
lieved the words to be true. To justify, he 
must prove they were in fact true. But the 
belief may be given in evidence in mitiga
tion: Fountain o. West, 23-9. 
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SEC. 3694. Intervention. Any person who has an interest in the 
matter in litigation, in the success of either of the parties to the action, or 
against both, may become a party to an action between other persons, either 
by joining the plaintiff in claiming what is sought by the petition, or by 
uniting with the defendant in resisting the claim of the plaintiff, or by 
demanding anything adversely to both the plaintiff and defendant, either 
before or after issue has been joined in the cause, and before the trial com
mences. [0.73, § 2683; R., § 2930.] 

By taxpayer: A taxpayer, as such, has 
not such au interest in the matter in litiga
tion as to entitle him to intervene in a suit 
against his county to enforce the payment of 
a claim, at least in the absence of a showing 
that the board of supervisors, acting in bad 
faith, are failing properly to defend against 
such claim: Cornell College v. loioa County, 32-
520. 

But where the board aid, collude and con
spire with the opposite party to procure 
judgments against the county a taxpayer 
may intervene: Greeley v. Lyon County, 40-72; 
Sioux City & St. P. B. Co. v. Osceola County, 
45-168. 

Where the board of supervisors refuse to 
set up a defense in an action against the 
eounty a taxpayer may do so by intervention: 
Richards v. Supervisors, 69-612. 

In a proceeding by certiorari by a taxpayer 
of the couuty to have an action of the board 
of supervisors, by which the salary of the 
county attorney was increased, set aside, held, 
that the county attorney was a necessary 
party, and the court did not err in allowing 
him to intervene, although the cause had 
been determined, as the granting of the ap
plication did not cause any delay in the final 
decision of the cause: Goetzman v.Whitaker, 
81-527. 

By county: Where taxpayers brought 
action against a purchaser of the poor farin 
from the county, for the purpose of having 
the sale set aside on the ground of inade
quacy of price, etc., held, that the county 
might intervene in the action and join with 
defendants in resisting the granting of the 
relief: McConnell v. Hutchinson, 71-512. 

By other parties: In a proceeding to en
join the collection of a tax in aid of a railway, 
the railway company may intervene,although 
it be not yet entitled to the tax: Brown v. 
Bryan, 31-556. 

A party claiming to be the equitable owner 
of a promissory note may intervene and have 
his rights established in a suit brought by the 
possessor and holder of the legal title against 
the owner: Taylor v. Adair, 22-279. 

The purchaser at a foreclosure sale is sub
rogated to the rights of the mortgagee, and 
may intervene in the foreclosure suit which is 
still pending as to other defendants: Dyer v. 
Hani?, 22-208. 

A party held entitled to intervene under 
thefactsofaparticularcase: Young v. Tucker, 
39-596. 

While a party interested in the subject-
matter involved may unite with the defendant 
in resisting the claim of the plaintiff, he can
not ask to be substituted as the defendant to 
the action in place of the original defendant: 
Britton v. Bes Moines, O. <& S. R. Co., 59-540. 

The wife may intervene in an action 

against her husband to compel specific j)er-
formance of a contract executed by him 
alone for the conveyance of the homestead: 
Perry v. Billrance, 86-424. 

One who attempts to intervene between 
other parties without bringing himself 
within the provisions of this statute is a 
mere interloper, who acquires no rights by 
his unauthorized interference, unless objec
tion thereto is waived. His pleadings are 
unknown to the law and can have no legal 
effect: Bes Moines Ins. Co. v. Lent, 75-522. 

Where a party intervened in an action in 
which it was sought to recover damages 
against a railway company for maintaining 
its track over the streets of a city without 
paying damages to abutting property owners 
and to enjoin the company from operating 
its railwaj7, and the suit was detei'mined on 
the petition of intervention without regard 
to the application for an injunction, held, 
that such decision did not bar a subsequent 
suit by the intervenor for an injunction: 
Harbach v. Bes Moines & K. C. R. Co., 80-593. 

By assignee: An assignee of a debtor un
der general assignment made after a levy of 
attachment may intervene in an attachment 
proceeding for the purpose of interposing 
against plaintiff a claim for damages grow
ing out of a wrongful suing out of an attach
ment: Bunham v. Greenbaum, 56-303. 

Notice: Where, in a proceeding to fore
close a mortgage executed to a trustee to 
secure bonds, the holder of a portion of the 
bonds intervened and an issue was raised 
between such bondholder and the trustee, 
on the trial of which evidence was intro
duced, it appearing that the petition of 
intervention was filed before default of the 
defendant corporation, held, that the objec
tion that notice of the petition cf interven
tion had not been served upon defendant 
could-not be raised for the first time in the 
supreme court: Sanxey v. Iowa Cuy Glass Co., 
63-707. 

How affected: A party cannot by one pe
tition intervene in several distinct and un
consolidated actions, nor can an agent make 
his principal a party to the intervention by 
filing the petition in his (the agent's) name: 
Bosenbaum v. Adams, 61-382. 

This section empowers a person to become 
a party by intervention to an action or con
troversy between others only during the 
pendency of the action: Howards v. Cosgro,11-
296. 

An intervention is effected by petition 
and not by motion: Bullard v. PJielan, 83-471. 

Judgment conclusive against inter
venor: A judgment in an action where a 
third party has intervened as defendant is 
conclusive both upon the original defendant 
and the intervenor: Witter v. Fisher, 27-9. 
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petition of intervention at any time before 
judgment is well settled, and he will not by 
such dismissal be estopped from at any time 
litigating the same matter: Woodward v. 
Jackson, 85-432. 

Supplemental petition: Where the court 
had jurisdiction of the subject-matter and 
the parties, held, that it might render judg
ment in favor of an intervenor on an amended 
petition, setting up an award had upon an 
agreement of arbitration made subsequently 
to the filing of the original petition of inter
vention: Joliet Iron, etc., Co. v. Chicago, C. <t 
W. B. Co., 51-300. 

As between different interveners, the 
court may determine their respective rights 
as to liens. One who is adjudged not to have 
a lien cannot object as to the disposition 
made of other claims: Phillips v. Both, 58-499. 

The intervenor cannot object to the 
amount of judgment rendered against de
fendant in the main action: Ibid. 

Dismissal: The intervenor may dismiss 
his intervention at any time before final sub
mission without any express order to that 
effect, and it will be without prejudice to his 
rights in another action: Dalhoff v. Coffman, 
37-283. 

The right of an intervenor to dismiss his 

SEC. 3695. Decision—no delay—costs. The court shall determine 
upon the intervention at the same time that the action is decided, and the 
intervenor has no right to delay; and if the claim of the intervenor is not 
sustained he shall pay all costs of the intervention. [C'73, § 2684; R., § 
2931.] 

An intervenor cannot be allowed to tender 
an issue which can be tried only by a change 
in the form of proceeding, and a continuance 
of the cause for testimony: Van Gordon v. 
Ormsby, 55-657. 

The court may refuse to permit an inter
vention where the petition is presented too 
late, or where it is attempted to raise issues 
which would necessarily involve delay: 
Teaclvovi v. Des Moines Broad-Gauge St. B. 
Co., 75-722. 

Where a verdict has been rendered, or 
the parties have agreed upon the judgment 
to be entered, it is too late to intervene: 

An intervenor is not entitled to have the 
action delayed in order that he may have 
equitable issues transferred to the equity 
docket: Kassing v. Ordway, 69 N. W., 1013. 

Wherever the filing of a petition by inter
vention would cause delay in the disposition 
of the case the application for intervention 
should be denied: Dupont v. Amos, 66 N. W., 
774. 

An intervenor cannot tender an issue 
which would cause delay or change the form 
of procedure: Kassing v. Walter, 65 N.W., 832. 

A petition of intervention cannot properly 
be filed after the rendition of judgment in V\J u c c i i u c i c u i xv io V\J\J j.aitic w m n ; i v^u.^* u o u i c u a i u u VI-L^J I I J U U I U I U U u i j u u g u i ^ u u J.*. 

Henry v. Cass County Mill, etc., Co., 42-33; First the original cause : Ball v. Cedar Valley Cream-
Nat. Bank v. Gill, 50-425. ery Co., 67 N. W., 232. 

SEC. 3596. By petition. The intervention shall be by petition, which 
must set forth the facts on which it rests, and all the pleadings therein shall 
be governed by the same principles and rules as obtain in other pleadings. 
But if such petition is filed during term, the court shall direct the time in 
which an answer shall be filed thereto. [C. '73, § 2685; R., § 2932.] 

SEC. 3597. Variance—amendments. No variance between the alle
gations in a pleading and the proof is to be regarded as material, unless it 
has actually misled the adverse party to his prejudice in maintaining his 
action or defense upon the merits. Whenever it is alleged that a party has 
been so misled, that fact must be shown by proof to the satisfaction of the 
court, and such proof must also show in what respect he has been so misled, 
and thereupon the court may order the pleading to be amended upon such 
terms as may be just. [C.73, § 2686; R., § 2972; C. '51, § 1758.] 

What variance deemed material: No although non-conformity may be now cor
rected by amendment: Hoben v. Burlington tf* 
M. B. B. Co., 20-562. 

A party cannot, having sued under a pro
vision of statute authorizing him to recover 
treble damages, upon an appeal from the 
judgment awarding such relief, support his 
right to actual damages on an entirely dif
ferent r ight of recovery: Bond v. Wabash, St. 
L. & P. B. Co., 67-712. 

An amendment to conform the pleadings 
to the proofs by introducing allegations of 
a material fact which is shown by the evi
dence may be made after verdict and judg
ment: Davis v. Chicago, B. I. & P. B. Co., 
83-744. 

Variance as to circumstances surround
ing the negligence complained of as a cause 

variance 
variance is material unless the adverse 
party has been misled to his prejudice: Bower 
v. Deidecker, 38-418. 

A slight variance between the allegations 
of the petition and the proof, which cannot 
have misled the opposite party, is not to be 
deemed material: White v. Spangler, 68-222. 

Variance in a particular case between 
the allegations and the proof, held not to be 
material: Baybwrn v. Central Iowa B. Co., 74-
637. 

As to what discrepancy between allega
tion and proof is to be deemed a variance, 
see notes to \ 3559. 

Conformity of proof to pleadings: The 
rule requiring conformity of allegation and 
proof is not materially changed by the Code, 
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of action, held immaterial: Bobbins v. Dig-
gins, 78-521. 

What sufficient on appeal: The objection 
that the evidence does not correspond with 
the allegations, if not raised in the court be
low, cannot be first urged upon appeal: Ise-
lin v. Griffith, 62-6(58; Mathes v. Cover, 43-612; 
Wilcox v. Jackson, 57-278. 

If a right to recovery is established to the 
amount claimed such recovery will not be in
terfered with on appeal on the ground that 
the facts upon which the amount of recovery 
depended differed in some respects from the 
facts pleaded: Jenkins v. Barrows, 73-438. 

Malice: Under a petition alleging wilful 
and malicious acts of defendant as a ground 
of recovery, plaintiff may recover on proof 
of careless ana negligent acts, without proof 
of malice, if an averment of such acts would 
have authorized recovery: McCord v. High, 
24-336. 

Payment: Where defendant set up an ac
count against plaintiff by way of payment, 
held, that he could not introduce evidence of 
payment of money not embraced in such ac
count under his answer: Hoddy v. Osborn, 9-
517. 

Matters of «ccount: A book of account 
showing dealings between defendant and one 
of the plaintiffs cannot be used as evidence 
in an action brought by two persons holding 
and owning the book jointly with another 
without proof that it was actually the ac
count book of the two jointly: Hansen v. 
Kirtley, 11-565. 

Where plaintiff claimed in his petition a 
certain sum which was not stated to be a bal
ance due upon account, but the account was 
set up in items of debit and credit, leaving a 
balance to the amount claimed, held, the al
legations of the petition were sustained by 
proof of a balance due upon the account: 
Keys v. Francis, 28-321. 

Ownership of third person: Where, in an 
action against sureties on a sheriff's bond for 
negligence of the sheriff in not mailing a 
levy, it was averred that the execution de
fendant had property subject to execution, 
and that the sheriff was guilty of negligence 
in omitting to levy thereon, the defendant 
denying such averment alleged particularly 
the ownership respectively of the different 
articles of property in the execution defend
ant s possession; held, that such particular 
averments in the answer were necessary, and 
it was not error in the court to instruct the 
jury that such ownership should be proved 
as averred: Crosby v. Btmyersford, 59-712. 

Written instrument: The slightest vari
ance in any portion of the written instrument 

is fatal unless it should conclusively appear 
that the mistake could not operate prejudi
cially to the party taking advantage of it: 
Hight v. White, Mor., 45. 

Judgment: So held where the judgment 
sued on was described as being for $834.41 
damages and costs, whereas the judgment 
introduced in evidence was for that amount 
besides costs: Ibid. 

Where a portion of the record is set out 
in an action on a judgment, and on the trial 
other portions of the record of the proceed
ings in which the judgment was rendered 
are offered in evidence, such evidence will 
not constitute a variance: Latterett v. Cook, 1-1. 

Variance as to interest: The fact that an 
instrument as set out in the pleadings con
tains no reference to interest, while the in
strument introduced in evidence provides 
for interest at a certain rate, will not consti
tute a material variance: Wilson v. King, 
Mor., 106. 

Breach of warranty as defense to note: 
In an action on a note given for fruit trees, 
the defense set up in the answer was that 
the trees were to be delivered to defendant 
in good condition, and that when delivered 
they had been frozen and damaged while in 
plaintiff's possession and owing to his negli
gence, and were worthless, and that the 
trees were frozen by the fault of plaintiff; 
held, that evidence of improper packing and 
boxing of the trees by plaintiff was admissi
ble under the issues: Phoenix v. Lamb, 29-352. 

Copy of written instrument: When there 
is a variance between the allegations and 
the proof as to the character of a written in
strument, and a correct copy thereof is at
tached to the pleading, such variance will be 
immaterial: Walker v. Ayres, Mor., 200; Car-
Others v. Oreen, Mor., 429. 

Date : When it is impossible to determine 
from the instrument what the date is as 
shown by the writing, the question of date 
should be left to the jury in determining 
whether the evidence supports the allega
tions of the pleading: Jefferson County v. 
Savory, 2 G. Gi\, 238. 

Under a petition alleging the execution 
of a contract on the day it bears date, it is 
not competent to prove that it was executed 
on a different date: Mcintosh v. Lee, 57-356. 

Variance between the allegations and the 
proof as to the date of a note sued on and the 
indorsements on the back thereof, held not 
material and therefore not fatal: Bremer 
County Bank v. Eastman, 34-392. 

Time and place, when material, see $2 
3613, 3614 and notes. 

Sufficiency of proof: See \ 3639 and notes. 

SEC. 3598. Not material. When the variance is not material, the 
court may direct the fact to be found according to the evidence, and order 
an immediate amendment without cost. [C.73, § 2687; R., § 2973; C'51, § 
1757.] 

SEC. 3599. Failure of proof. When, however, the allegation of the 
claim or defense to which the proof is directed is unproved in its general 
meaning, it shall not be held to be a case of variance within the last two sec
tions, but a failure of proof. [C. '73, § 2688; R., § 2974.] 

In a particular case, held, that the allega- of this section, and that the variance between 
tions of the pleading were not " unproved in the pleading and the proof was not material: 
its general meaning " within the provisions Miller v. Kendig, 55-174. 
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SEC. 3600. Amendments allowed. The court may, on motion of eithoi* 
party at any time, in furtherance of justice and on such terms as may be 
proper, permit such party to amend any pleadings or proceedings by adding 
or striking out the name of a party, or by correcting a mistake in the 
name of a party, or a mistake in any other respect, or by inserting other 
allegations material to the case, or, when the amendment does not change 
substantially the claim or defense, by conforming the pleading or proceed
ings to the facts proved. [C. 73, § 2689; R., § 2977; C'51, § 1759.] 

L R I G H T TO AMEND. 

I n equity : These provisions apply in equity 
as well as at law: Brink v. Morton, 2-411. 

I n supreme court: This section is of a 
general character and applies to all courts, 
and is peculiarly applicable to proceedings 
in the supreme court. Under it the supreme 
court may on motion grant leave to file an 
amended assignment of errors: Stanley v. 
Barringer, 74-34. 

The rule is to allow: So far as substan
tial rights are not prejudiced the court 
should allow amendments on proper terms 
rather than dismiss the action and compel 
the party to commence anew: Harkins v. Ed
wards, 1-296; Seevers v. Hamilton, 11-666. 

The rule is to allow amendments; to re
fuse them, the exception: Pride v. Worm
wood, 27-257; Hinkle v. Davenport, 38-355; 
Newman v. Covenant Ins. Ass'n, 76-56. 

Where an action was brought against a 
mutual benefit association on a certificate, 
and it was held on appeal that plaintiff was 
not entitled to a money judgment, but only 
to the proceeds of an assessment according 
to the rules of the company, and the judg
ment against the company was therefore re
versed and the cause remanded, held, that 
the plaintiff might thereupon amend his pe
tition so as to ask for the assessment, al
though the time within which such an assess
ment might have been demanded in the 
original action had already expired: Newman 
v. Covenant Ins. Ass'n, 78-56. 

The right to make amendments by which 
cases are changed from the law to the equity 
jurisdiction of the court has been too long 
recognized in practice to be now called in 
question: Ibid. 

The language of this section is such as to 
induce a liberal construction that the spirit 
of the legislation may be preserved. And 
held, that a cause of action under a contract 
in a different form from that stated in the 
original petition was proper: Williamson v. 
Chicago, B. I. & P. B. Co., 84-583. 

The law as to amendments is designed to 
permit the parties, sooner or later, to plead 
the actual facts: Ibid. 

It is within the discretion of the court to 
permit a material amendment to be made to 
the pleadings at any time, and where such 
amendment is made and the allegations con
tained therein are not denied by subsequent 
pleading, they will be regarded as admitted: 
Eslich v. Mason City & Ft. D. B. Co., 75-443. 

Where an amendment merely sets out 
more fully what has already been alleged in 
a previous pleading, objection cannot be 
maintained to the filing, but the party, if 
prejudiced thereby, must ask for additional 
time: Hintrager v. Bichter, 85-222. 

An amendment to the petition adapting 
the prayer to the allegations of fact may be 
properly allowed: Cook v. Chicago, B. I. & 
P. B Co., 75-169. 

Amendments within the limits of the 
statute should always be allowed when sub
stantial justice will thereby be promoted: 
Dixon v. Dixon, 19-512: Tegkr ». Shipman, 
33-194; Miller v. Perry, 38-301. 

The allowance of an amendment is within 
the sound judical discretion of the court, and 
if it does not introduce a new cause of action 
and is in furtherance of justice for the pur
pose of remedying an error, leave should be 
granted: O'Connell v. Cotter, 44-48. 

Refusal to allow defendant to amend his 
answer where there has been a mistrial, and 
application for leave is made, will be error: 
Logan v. Tibbott, 4 G. Gr., 389. 

The statute and the practice under it are 
very liberal in allowing amendments, espe
cially where the object is to make the plead
ings conform to the evidence: Blandón v. 
Glover, 67-615. 

The right to amend cannot depend on the 
character of the evidence introduced under 
such amendment: Mitchell v. Joyce, 69-121. 

Applications to amend should always be 
allowed when the tendency is to advance 
justice: Wilson v. Johnson, 1 G. Gr., 147. 

Where the facts set up in an amendment 
were material, and such that they could not 
be proven without being pleaded, held, that 
it was error to strike the amendment from 
the files on motion: Fairbum v. Goldsmith, 
58-339. 

Discretionary: The right to amend is not 
an absolute and unconditional right, but is 
to be allowed in the sound discretion of the 
court in furtherance of justice: Brockman v. 
Berryhill,lfy-lS3; Haysv.Turner,2&~2U; State 
ex ret v. Mayor of Keokuk, 18-388; Phillips v. 
Van Shaick, 37-229. 

Review of discretion on appeal: Before 
the discretion exercised in granting leave to 
amend can be held erroneous, satisfactory 
evidence must be furnished of abuse thereof: 
Phoenix Ins. Co. v. Dankwardt, 47-432. 

The allowance or rejection of amendments 
is a matter of sound judicial discretion, and 
the ruling thereon will only be interfered 
with by an appellate tribunal where sub
stantial prejudice has resulted to the party 
complaining: Fulmer v. Fulmer, 22-230. 

The supreme court will not interfere with 
the discretion of the trial court allowing 
amendments within the time fixed by statute: 
Marling o. Burlington, C. B. & N. B. Co., 67-
331. 

While the rule is to allow amendments, 
yet to refuse them is not reversible error 
where no prejudice has resulted: Union Mill 
Co. v. Premier, 69 N. W., 876. 
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The discretion lodged in the trial court 
with reference to allowing or rejecting 
amendments will only be interfered with 
when substantial prejudice has resulted: 
Ouyar v. Minnesota Thresher Jf/jf.-Co., 66 N, 
W., 83. 

The matter of allowing amendments to 
pleadings is so much one of discretion of the 
trial court that the appellate court will not 
interfere with the exercise of such discretion 
in the absence of a showing of legal abuse: 
Heiisinkveld v. St. PaulF. & M. Ins. Co., 64 
X. W., 769. 

Error without prejudice: In particular 
cases, Iteld, that refusal to allow an amend
ment was error without prejudice: Allisonv. 
Barrett, 16-278; State ex rel. v. Mayor of 
Keokuk, 18-388; Simmons v. Bust, 39-241; 
WhaUey v. Small, 29-288. 

Leave to amend: Amendments can only 
be made by leave of court, except in accord
ance with \ 3560, authorizing an amendment 
of the petition before the filing of an answer: 
Allen v. Bidwell, 35-86. And see note to that 
section. 

Although a party has no right to file an 
amendment without leave, yet the court 
should not strike such amendment from the 
files on motion if it is one which should have 
been allowed if leave had been asked: Miller 
v. Perry, 38-301. 

The court may strike an amendment from 
the files because filed without leave if it 
would have been justified in refusing leave 
if asked before filing: Schoenhofen Brewing Co. 
v. Armstrong, 89-673. 

The allowance of the amendments is to be 
in furtherance of justice and it will not be 
error to refuse an amendment or to strike it 
from the files where leave has not been 
granted if such action would not interfere 
with the just disposition of the case: Ibid. 

Where the transcript of the record on 
appeal showed that an amendment to the 
pleading in the court below getting- out an 
instrument in writing was made by inter
lineation, held, that it would be presumed 
that it was made when objection to the in
troduction of the statement as evidence was 
interposed, and that the amendment was 
thus made by leave of court: Oiddings v. 
biddings, 57-297. 

Waiver of objection: The fact that the 
opposite party answers an amended petition 
filed without leave constitutes a waiver of 
objection to such filing: Keokuk County v. 
Howard, 43-354. 

Where a party makes no objection to the 
filing of an amendment, but takes issue, and 
goes to trial upon the merits, he thereby 
waives any error in allowing the amendment: 
Foley v. McKeegan, 4-1. 

Failure to except to an order of court 
granting leave to amend waives objection to 
the filing of the amendment, and a motion 
cannot afterwards be sustained to strike such 
amendments from the files: Scott v. Chicka
saw County, 53-47. 

Where a demurrer to the petition was 
sustained on account of failure to set out a 
written notice, required by statute, and the 
plaintiff without leave of court, attached to 
his petition a copy of such notice, and de

fendant, in answer, set up a want of such 
notice, held, that, the issue being raised by 
the answer, the notice was receivable in 
evidence: Bell v. Chicago, B. <6 Q. R. Co., 64-
321. 

The terms upon which an amendment 
may be made rest within the discretion of 
the court, and its action with respect thereto 
will not be reviewed unless abuse of discre
tion is shown: Harrison v. Colton, 31-164. 

It is not usually proper to tax all the costs 
accrued to defendant as a condition of grant
ing leave to amend his answer: Poole v. Hin-
trager, 60-180. 

Re-swearing of jury: It is not error to 
refuse to re-swear the jury after the filing of 
an amendment changing the issue: Arnold v. 
Arnold, 20-273. 

Where an amended petition was filed sub
mitting a cause of action in favor of one 
plaintiff in place of a similar cause of action 
in favor of joint plaintiffs, held, that it was 
not necessary to have the jury re-sworn: 
Hinkle v. Davenport, 38-355. 

Surprise; continuance: Neither party 
should be allowed to be prejudiced or taken 
by surprise: Harkins v. Edwards, 1-296. 

The filing of an amendment which takes 
the opposite party by surprise, so that he 
cannot go to trial, may be a good ground for 
continuance, but the amendment cannot for 
that reason be stricken from the files: Snedi-
ker v. Poorbaugh, 29-188. 

As to when an amendment will be ground 
for continuance, see \ 3302 and notes. 

In trial of an appeal from a justice of 
the peace: In an action pending on appeal 
from a justice of the peace, new or amended 

leadings cannot be filed as matter of right, 
ut may be allowed upon proper terms and a 

showing of cause for failure to plead below: 
Dunionv. Thorington.Vi-211; Stanton v. War
rick, 21-76; May v. Wilson, 21-79; Warren v. 
Scott, 32 22; Ping v. Cockyne, 37-211; Adae v. 
Zangs, 41-536; Clow v. Murphy, 52-695. 

lïeld not error to allow an amendment 
correcting a mistake in the name of the 
plaintiff in such a case after the case was 
called for trial: Adae v. Zangs, 41-536. 

An additional pleading by way of amend
ment to defendant's answer setting up a new 
defense may be allowed on such appeal: JVeíí-
man v. Scliramm, 23-521; Warren v. Scott, 
32-22. 

I t is not error to allow in the district 
court on appeal from the justice court the 
filing of an amended pleading which does 
not change the cause of action nor the rem
edy sought: Boos v. Bulin, 68 N.W., 707. 

But amended pleadings cannot be filed in 
such cases as a matter of right. Leave to 
file, even upon cause shown, is a matter of 
discretion: Packard v. Snell, 35-80; GrisiwUX 
v. Bowman, 40-367. 

II. WITHIN W H A T T IME. 
After demurrer: It is error to sustain 

a demurrer to a pleading which has been 
corrected by an amendment filed after the 
filing of the demurrer: Bell v. Byerson, 11-233. 

Where a demurrer was filed before the 
filing of the amendment to the pleading at
tacked, and was decided after the filing of 
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such amendment, it not appearing that the 
court considered such amendment upon pass
ing upon the demurrer, held, that as the rul
ing upon the demurrer would have been 
erroneous if the amendment had been con
sidered, it would be presumed that it was not 
so considered: Johnson v. Tostevin, 60-46. 

Where an amendment is filed after a de
murrer to the original pleading is sustained, 
the case is not properly disposed of by the 
plaintiff electing to stand upon his pleading. 
Some disposition should be made of the 
amendment: Kelley v. Chicago, M. & St. P. 
B. Co., 93-436. 

During the tr ial : Amendments may be 
allowed in a proper case after the jury are 
sworn. (Overruling Cole v. Swan, 4 G. Gr., 
32): Williams v. Miller, 10-344. 

They may be allowed during the progress 
of the trial on proper terms: Arnold o. Arnold, 
20-273. 

The practice of allowing amendments of
fered when the case is called for trial should 
not be encouraged: Union Mill Co. v.Prenzler, 
69 N. W., 876. 

An amendment to correct a clerical error 
may properly be allowed during the trial, if 
without prejudice: Avery v. Wilson, 26-573. 

The allowing of an amendment to the pe
tition after plaintiff's opening argument to 
the jury was finished, held not such an abuse 
of discretion as to be reversible on appeal: 
Harrison v. Colton, 31-16. 

Leave granted to amend an answer after 
the testimony was closed, upon condition that 
the party pay all costs up to that time, held 
not improper in the absence of any showing 
of abuse of discretion: Hall v. Doran, 6-433. 

I t is not error to allow an amendment af
ter the evidence is received, for the purpose 
of adapting the pleadings to the case made 
by the evidence: Ellis v. Lindley, 37-334. 

An amendment may be allowed after com
mencement of argument to the jury, where 
the claim is not changed by the amendment: 

' Hammond v. Simix City & P. R. Co., 49-450. 
A motion to strike certain portions of the 

amendment to a petition, which amendment 
was filed during the trial, was properly over
ruled, it appearing that the portions sought 
to be stricken did not change the claim as 
originally made, and the defendant having 
delayed filing his motion for two days after 
the amendment had been filed, and after the 
evidence to support such amendment had 
been submitted: Cason v. Ottumwa, 71N.W., 
192. 

It is not error to allow an amendment 
after the conclusion of the testimony, and 
for the purpose of conforming the pleadings 
to the proof, even when such amendment 
changes the issue. If, after the amendment, 
the opposing party can make it appear that 
he is surprised, or is not prepared to meet 
the issue raised by the amendment, a con
tinuance will be allowed at the cost of the 
other party. If such continuance is not ap
plied for, the objection is waived: Thomas 
v. Brooklyn, 58-438. 

It is not error to allow defendant to plead 
the invalidity of an assignment relied on 
by plaintiff by way of amendment to his an
swer after nearly all the testimony had been 

adduced: Franzen v. Hutchinson, 62 N. W., 
698. 

Where, after the evidence had been partly 
introduced, defendant filed an amended an
swer, setting up a new defense, and plain
tiff did not ask a continuance but proceeded 
with the trial, held, that he could not com
plain, after verdict, of the filing of the 
amendment: SheMon v. Booth, 50-209. 

After defendant has introduced his evi
dence and rested, he should be granted leave 
to file an amended and substituted answer 
for the purpose of conforming his answer-
to the evidence: Blandón v Glover, 67-615. 

Where the amendment offered before the 
close of the introduction of evidence was 
proper, held, that it was not error to refuse 
to grant a continuance to the other party, it 
not appearing but that he had opportunity 
to procure any additional evidence desired 
with reference to the matter set out in the 
amendment: Clough v. Bennett, 68 N. W., 578. 

In an action to set aside a deed as pro
cured by fraud and undue influence, held, 
that it was not improper to allow plaintiff, 
after the conclusion of the evidence and 
during the argument by council, to file an 
amendment setting up the fact that plaintiff 
was of weak understanding and in finan
cial distress, it being considered that such 
amendment did not materially change the 
issue nor set up a new cause of action or 
ground of relief. The question whether the 
amendment shall be allowed is addressed 
largely to the discretion of the lower court: 
Clough v. Adams, 71-17. 

In an action to quiet title in which plain
tiff avers ownership of the property, it is not 
error to allow him, after conclusion of the 
evidence, to amend so as to ask general relief 
nnd for possession of the property: Wyland v. 
Mendel, 78-739. 

Where an amendment was allowed while 
the second argument was being made, held, 
that the discretionary power of the trial 
court is such matters would not be interfered 
with on appeal unless it satisfactorily ap
peared that the order was not in furtherance 
of justice: Smith v. Howard, 28-51. 

Where a material amendment was offered 
by plaintiff and defendant did not ask for a 
continuance to enable him to produce his 
evidence to meet the amendment, held that 
he could not complain of the amendment be
ing allowed: Leek v. Chesley, 67 N. W., 580. 

Held not error, after the introduction of 
plaintiff's evidence, to allow plaintiff to file 
an amended petition, not changing the 
plaintiff's claim, but setting out more fully 
the form and substance of the contract sued 
on; and held, that in such case there was no 
ground for a continuance: Marsh v. Chicago, 
B. I. & P. R. Co., 79-332. 

Amendments to pleadings are frequently 
allowed after the evidence has been fully 
submitted, in the furtherance of justice; and 
held, that it was not ground for reversal to 
refuse to strike out an amendment filed after 
the trial of an action before a referee, and 
before a decision thereon, no prejudice to the 
opposite partv appearing: Crismon v. Deck, 
84-344. 

It is error to refuse leave to plaintiff, after 
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the close of the arguments, to file an amend
ment to his petition for the purpose of con
forming the allegations to the proofs: Tiffany 
v. Henderson, 57-490. 

An amendment may be allowed, to make 
the pleading conform to the facts proved, 
after the evidence is all in and after opening 
arguments have been made: Larkin v. Mc-
Manus, 81-723. 

An amendment to conform the pleadings 
to the proofs by introducing an allegation of 
a-material fact which is shown by the evi
dence may be made, even after verdict and 
judgment: Davis v. Chicago, B. I. &P. B. Co., 
$5-744. 

Where leave to amend was granted after 
the conclusion of the argument to the jury, 
and the amendment was filed after the return 
of verdict, it being slight and only for the 
purpose of conforming the petition to the 
proof, held, that it was properly allowed: 
Corral v. Glasscock, 26-83. 

So held, also, where the allowance of the 
amendment was made after the decision of 
the court was announced, but before decree 
was formally entered: Spink v. McCall, 52̂ -
432. 

So, also, where an amendment was allowed 
after the issue on a plea in abatement had 
been tried and determined: Hunt v. Collins, 
4-56. 

Held proper to allow an amendment, after 
verdict, to a petition so as to correct a mis
take therein and make it apply to the land 
•described in the evidence: Ball v. Keokuk & 
N.W.B. Co., 71-306. 

Amendments after verdict and before 
judgment are usually allowed for the purpose 
•oí conforming pleadings to the evidence, and 
even after judgment the petition may be so 
amended as to ask in the prayer other relief 
which has been granted in the judgment: 
O'Connell v. Cotter, H-AS. 

To allow an amendment on a second trial 
withdrawing a denial previously made by 
the pleading, and thus securing for the party 
so amending the opening and closing, held 
not erroneous: Bates v. Bates, 27-110. 

An amendment may be made to the peti
tion, without terms, no prejudice resulting 
to the defendant thereby, pending a motion 
in arrest of judgment for variance: Thompson 
v. Wilson, 26-120. 

An amendment may be allowed after 
judgment is rendered. "Whether the court 
should permit an amendment at such time is 
largely within its discretion: Squires v. Jef
frey, 70 N.W., 730. 

Amendments filed too late: After a ref
eree's report has been filed, a party ought 
not to be allowed to file an amended petition 
tendering a new issue, and have the case re
submitted to the referee, without showing 
proper excuse for the delay: Newell v. Ma
haska County Savings Bank, 51-178. 

Where leave to amend was asked just as the 
jury was called, for the purpose of interpos
ing a cross-action, and was refused, held, that 
such ruling was not erroneous: Brock/man v. 
Berryhill, 16-183. 

Where an amendment to an answer was 
•offered after defendant had made his argu
ment and submitted his cause to the jury, 
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and it did not appear but that it might have 
been filed sooner, held not error to strike it 
from the files: .Bays v. Herring, 51-286. 

I t is not error to refuse leave to file aD 
amendment to the original petition at the 
close of the trial, in which for the first time 
appears any cause of action against defend
ant: Nelson v- Hays, 75-671. 

I t w^ljjat.be considered error to refuse 
to allow an-asiendment after the cause has 
been submitted to the jury, where no facts 
indicating an abuse of discretion of the court 
are shown: Hatfield v. Gano, 15-177. 

Where an amended answer was not filed 
until the day before the cause was called for 
trial, although it had been pending with op
portunity to file it for several years, held, 
that it was not an abuse of discretion in the 
court to strike from the files on motion; Jfc-
Clintock v. Crick, 4-453. 

In a particular case, held, that an applica
tion to amend the petition, made at a late 
day, during a second trial, and such as would 
entitle defendant to a continuance, was prop
erly rejected: Phillips v. Van Schaick, 37-229. 

An amendment offered after the submis
sion of the cause to the court, and which was 
not merely to make the pleading correspond 
to the proof, but set up a material allegation 
upon which defendant would have had the 
right to take issue, held too late and properly 
refused: Harrington v. Christie, 47-319. 

The filing of an amendment after verdict 
will not enable the supreme court to consider 
an issue in the case which was not raised by 
the pleadings as they stood during the trial, 
and which was not considered during that 
time as involved in the case: Eikenberry v. 
Edwards, 67-14. 

Where a party failed to file his amend
ment within the time granted by the court 
to do so, but afterwards filed it, and the 
opposite party moved to strike it from the 
files, and the party filing it asked time to 
make resistance to the motion by affidavit, 
which affidavit was not filed within the time 
set therefor, nor until after the argument 
of the motion, heloZ, that the motion to strike 
the amendment from the files was properly 
sustained: Hay ward v. Goldsbury, 63-436. 

Where, in a replevin suit, plaintiff was 
granted leave to file a substituted pleading 
by a certain date and did not file it until five 
months afterward, and after a motion for 
judgment had been filed by the other party, 
held, that in view of the nature of the case 
the substituted petition was properly stricken 
from the files: Becker v. Becker, 50-139. 

It is not error to refuse leave, after a de
cree is entered and before it is approved, to 
file an amendment to the pleadings which 
will present a new issue and require a re
opening of the cause: Deere v. Nelson, 73-186. 

The right to amend exists only during the 
proceedings in the case, and cannot be 
exercised after the cause is decided and the 
right of the parties settled, and judgment 
finally entered. It may be that after judg
ment an amendment may be permitted to 
conform the pleading to the proceedings, 
but not one setting up new claims or new 
issues: Bicklin v. Kendall, 72-490. 

It is not error to refuse the defendant 
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leave to set up by way of amendment to his 
answer, after introduction of evidence, that 
the contract sued on by plaintiff is void be
cause of being entered into on Sunday. Such 
defense being purely technical is not in fur
therance of justice, it appearing by the testi
mony of defendant that the indebtedness act
ually existed. It might be otherwise with 
reference to the statute of limitations: Chlein 
v. Kabat, 72-291. 

Where at the end of plaintiff's evidence 
defendant asked leave to file an amendment 
to the answer and set up a settlement and 
release made long prior to the trial, held, 
that the action of the court in refusing leave 
did not constitute reversible error: Thoman 
v. Chicago & N. W. B. Co., 92-196. ' 

Leave to amend after the close of the 
trial in order to raise an issue to be supported 
by evidence which is claimed to have been 
discovered after the introduction of evidence 
has closed may be refused where it does not 
appear that there has been reasonable dili
gence in discovering or procuring such evi
dence: LeMoyne v. Braden, 87-739. 

After appeal: It is too late to amend af
ter a cause is pending in the appellate tri
bunal: Johnson v. Chaplin, 28-570. 

After cause remanded for new trial: A 
party may be allowed to amend after the 
case has been appealed to the supreme court, 
and been sent back for a new trial: Bebb v. 
Preston, 3-325; Scott v. Chickasaw County, 53-
47; Gray v. Began, 37-688. 

Where a demurrer is overruled in the 
court below, and the ruling is reversed on 
appeal, final judgment cannot be rendered 
in the supreme court; but the party whose 
pleading is thus assailed has a right to 
amend in the court below: Ware v. Thomp
son, 29-65. 

After trial of an equity cause de noxio on 
appeal and the filing of a procedendo in the 
court below, it is error to allow the filing of 
an amended pleading setting up matter 
which might have been set up before the 
trial: Beed v. Howe, 44-300; Sexton v. Hender
son, 47-131. 

After appeal in an equity case and trial 
de novo and remand of cause to the lower 
court for further action, the unsuccessful 
party is entitled, upon such showing of newly 
discovered evidence as would entitle him to 
a new trial after a decree, or material facts 
transpiring subsequent to the decree, to 
have a hearing thereof and introduce 
amended and additional pleadings rendered 
necessary by such new evidence or new facts: 
Adams County v. Burlington & M. B. B. Co., 
44-335; Shorthill v. Ferguson, 47-284. 

Where an amendment is thus allowed, 
raising a new issue, the subsequent trial 
should be on such new issue. The other is
sues must be regarded as settled by the pre
vious adjudication: Adams County v. Burling
ton & M. B. B. Co., 55-94. 

Where fhe party entitled to a final de
cree cannot have the same in the supreme 
court by reason of a mistake in his pleading, 
as to which he and his attorney are not 
chargeable with negligence, the court may 
remand the case, although it is triable de 
novo in the supreme court, for the purpose 

of enabling the party to amend his petition 
and secure the relief to which he is entitled: 
White v. FarVe, 67-628. 

Where, after a decree adjudging to a 
party the ownership of specific property had 
been affirmed in the supreme court and the 
case remanded, such party asked leave to 
amend his pleadings so as to allege that the 
property had been converted by the other 
party and asking for the return of the prop
erty, or judgment therefor, it was held error 
to refuse leave to so amend: Jones v. Clark, 
31-497. 

III. W H A T AMENDMENTS ALLOWABLE. 

Changing from law to equity: It is not 
improper to allow an amendment which 
changes the cause in action from one in 
equity to one at law: Emmet County v. Griffin, 
73-163. 

A party is not estopped, by bringing an 
action at law, from amending his pleadings 
before the case has finally been submitted to 
the court, so as to change it into an action in 
equity: Barnes v. Hekla F. Ins. Co., 75-11. 

So held in an action on a policy of insur
ance as to an amendment asking a reforma
tion of the policy: Fsch v. Home Ins. Co., 78-
334. 

I t is proper to allow the filing of an 
amendment raising equitable issues, and in 
the meantime stay the action at law: Bosen-
baum v. Council Bluffs Ins. Co., 37 Fed., 7. 

Changing name of plaintiff: Where suit 
was brought by an individual partner when 
it should have been by the firm, held proper 
to allow an amendment making the other 
partner a joint plaintiff: Hodges v. Kimball, 
49-577. 

And in such case, where a new action 
would have been barred, held error to refuse 
such amendment: Dixon v. Dixon, 19-512. 

When an action was brought in the name 
of a firm as plaintiff, and it was sought to-
defeat the right of recovery on the ground 
that the evidence showed the name of plain
tiff was incorrect by reason of the word 
" l imi ted" in such name being omitted, 
held, that it was not error to allow plaintiff 
to amend his petition by adding such word 
in the title of the case: Paine v. Waterloo Gas 
Co., 69-211. 

Where an order is made substituting one 
party for another as plaintiff in the petition, 
and the defendant has answered, it is too 
late to object to the insufficiency of the pe
tition in that respect. In such a case there 
is no necessity for a new petition by the sub
stituted plaintiff or the formal acceptance of 
the petition by him: Beam v. Jack, 44-325. 

Where suit was brought in the name of a 
township, held, that, although the township 
had no capacity to sue, the name of the 
township officer entitled to the possession of 
the money sued for might, on motion, be 
substituted as plaintiff and the action pro
ceed: Wells v. Slomback, 59-376. 

A petition may be amended by striking 
out the name of a party improperly joined 
as plaintiff: Butclierv. Carleton, 11-47; Hinkle 
v. Davenport, 38-355. 

It is proper to allow an amendment to the 
petition substituting for the name of plaintiff 
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before her marriage her name after mar
riage: Qlick v. Hartman, 10-410. 

Name of defendant: I t , i s not improper 
to allow an amendment substituting the true 
name of the party defendant when ascer
tained: Arbuckle v. Bowman, 6-70. 

Joining another defendant: In an action 
against one party defendant, an amendment 
showing a cause of action against the same 
defendant and another, held allowable: Har
king v. Edwards, 1-296. 

What may be amended: A demurrer 
may be amended as other pleadings: Morri
son v. Miller, 46-84 

Where a demurrer has been submitted 
and not yet decided, the court may allow the 
party filing the demurrer to amend it and 
re-submit it, the prior submission having 
been set aside: Poweshiek County v. Cass 
County, 63-244. 

The statement of a relator in his applica
tion for a writ of mandamus may be amended: 
State ex rel. v. Bailey, 7-390. 

The return of an alternative writ of man
damus may be amended: State ex rel. v. Mayor 
of Keokuk, 18-388. 

A motion for a new trial made within 
three days after the rendition of the verdict, 
as required by statute, may be amended by 
matter germane thereto at any time during 
the term: Sowden v. Craig, 20-477. 

Where the verification of the pleading is 
defective, the court may allow a new verifi
cation to be made by way of amendment: 
Hughes v. Feeter, 18-142. 

The plaintiff may, after the filing of an 
unverified answer to his petition, amend by 
adding a verification to his petition, where
upon it will be necessary for defendant to 
file a verified answer: Wilson v. Preston, 15-
246. 

A motion for new trial may be amended 
after the time limited for filing such motion 
but not with the addition of.a, new ground? 
Dutton v. Seevers, 89-302. <j fe X *>? 1 

Under these provisions as to amendment 
an assignment of errors in the supreme court 
may be amended in furtherance of justice: 
Bwilman v. Humphrey, 86-597; Laughren v. 
Des Moines, 72-384; Stanley v. Barringer, 74-34. 

As to amending petition for injunction, 
see notes to see § 4354. 

As to the right to amend in attachment 
proceedings, see \ 3933. 

What not allowed: A judgment for a 
greater amount than is claimed in the peti
tion is not authorized, and plaintiff should 
not be permitted to amend his petition after 
judgment ia rendered, claiming damages 
greater than were alleged in the original 
petition: Cox v. Burlington & W. B. Co., 77-
478. 

Where the allegations of an amendment 
filed after the verdict was returned were 
such as to affect the rights of the parties, 
the amendment was properly stricken from 
the files by the court on its own motion: To
ledo Savings Bank v. Bathmann, 78-288. 

Where in an action at law upon a prom
issory note plaintiff filed an amended and 
supplemental petition asking equitable re
lief, held, that he could not maintain both 
causes of action on the same right of recov

ery and could be required to elect between 
them: National State Bank v. Delahaye, 82-34. 

In an action for libel, held, that the 
amendment to the answer pleading other 
words spoken and written, constituting a 
wholly new transaction, was properly strick
en out on motion: Halley v. Gregg, 82-622. 

I t is not error to refuse leave to file an 
amended pleading after judgment, which is 
not intended to conform the allegations to 
the proofs, but to set up a new defense: Jfo-
Nider v. Sirrine, 84-58. 

In an action brought to restrain a road 
supervisor from making certain proposed 
changes in a public street in front of plain
tiff's premies, held, that the court properly 
refused to allow an amendment setting up a 
cause of action against the road supervisor 
and his sureties on his bond for damages by 
reason of having done the acts which were 
sought to be restrained: Bandallv. Christian-
son, 84-501. 

In a particular case, held, that the pro
posed amendment to the answer changed 
the defense and therefore was properly re
jected: Denzlerv. Beickhoff, 66 N". W., 147. 

Answer to amended petition: When an 
amendment to the petition is made and al
lowed, pending or after the argument of the 
cause below, defendant is entitled to file an 
answer to the amendment: Fulmer v. Fulmer, 
22-230. 

Demurring to amended petition: Where 
an amended petition is filed, materially 
changing the cause of action, a demurrer 
thereto may be interposed without withdraw
ing the answer already on file to the original 
petition: Keller v. Bare, 62-468. 

Amendments relating back: Where the 
amendment set up a distinct cause of action, 
which when pleaded was barred by the stat
ute of limitations, held, that it would not be 
considered as relating back to the date of the 
original petition, so as to avoid the bar of 
the statute: Van de Haar v. Van Domseler, 
56-671. 

What matter may be set up b y amend
ment: I t may be proper under certain cir
cumstances to allow defendant, after the in
troduction of evidence has commenced, to 
amend his answer so as to set up the bar of 
the statute of limitations: Phoenix Ins. Co. v. 
Dankwardt, 47-432. 

I t is not error to allow an amendment to 
a petition so as to increase the amount 
claimed: McDonald v. Chicago & N. W. B. 
Co., 26-124, 138. 

An amendment may properly be made to 
the petition adding another count seeking to 
recover the same indebtedness but in another 
form. The original notice of the claim for 
the indebtedness will be deemed to cover the 
indebtedness in whatever form it may be set 
up in the amendment: Kimball v. Bryan, 58-
632. 

An amended petition should refer to mat
ters existing previously to the commence
ment of the action. Those matters arising 
subsequently thereto should be set up in a 
supplemental petition (§ 3641): Seevers v. 
Hamilton, 11-66. 

I t is not proper to allow an amendment to 
the petition on a promissory note for the pur-
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pose of setting up a cause of action on a me- Striking from files: The court is. rested 
chanic's lien, as these two actions cannot be with a sound discretion as to striking an 
joined: Sweetzer v. Harwiek, 67-488. amendment from the files: WylanA vr Men-

"Where an amendment in the nature of a del, 78-139. 
éíoss-bill was offered by defendant setting up Original pleading:: The pleading to which 
want of authority for appearance for him, a substitute is filed still remains as a solemn 
and attacking the decree upon such ground, admission of the facts therein stated by the 
i t appearing that defendant had been duly party pleading them; MuUigan v.Illinois Cent. 
and legally served with notice of the pend- B. Co., 36-181, 189. 
ency of the action, held, that it was not error Where a substituted pleading is filed in 
to reject the amendment: Aultmun v. Mc- an action, the original pleading cannot be 
Lean, 27-129. considered in a denmrEer attacking the one 

An amendment should not be stricken out substituted: State v. Simpkins, 77-676. 
as cumulative where it sets out material mat- An amended and substituted petition be-
ter not covered by the preceding pleading: comes the basis for the subsequent proceed-
Brundage v. Cheneworth, 70 N. W., 211. ings and the original petition is superseded 

That a cause of action barred by the stat- although not formally dismissed: Movory v. 
tite of limitation cannot be set up by amend- Wureham, 69 N.W., 1128. 
ment, see notes to \ 3450. A superseded pleading cannot be consid-

Second amendment: Where a party has ered in evidence without being introduced: 
once amended and asks to do so again, he Shipley v. Measoner, 87 Iowa, 555; Leach v. HiU, 
most, by tendering his amended pleading, 66 N.W., 69. 
show that the change he offers to make is I t is not error to permit the plaintiff to 
a substantial one: Harvey v. Spaulding,7-423. introduce in evidence the original answer 

Amendment must "be substantial: If it of the defendant, even though it should be 
appears that the court has held the pleading deemed to have been superseded by amend-
bad for a certain cause, and the amendment ments filed thereto. If the facts pleaded in 
does not cover it, such amendment may be re- said original answer have been mistakenly 
jected; but if it covers the objection, any or inadvertently stated, the defendant has a 
defect in it must be reached bv motion or de- right to explain the circumstances under 
murrer as in case of the original pleading: which they were made: Ludwig v. Bluchshere, 
Hamillv.Phenicie, $-525. 71N.W.,356. And see notes to g 3701. 

The court, in the exercise of its discretion, Amendment withdrawn: It is not proper 
must see that the amendment is substantial, for counsel in argument to comment upon an 
and not a mere repetition of the former amended pleading which has been with-
pleading: Harvey v. Spaulding, 7-423. drawn: Buey v. Iowa Falls, 83-761. 

If it is a mere repetition of the former Not a new action: Where an amended 
pleading the amendment may be rejected or petition did not set up any different claim 
stricken from the files upon motion: Mayer v. from that first presented, held, that the claim 
Woodbury, 14-57: Bobinson v. Erickson, 25- therein set forth was not to be regarded as 
85; Phénix Ins. Co. v. Findley, 59-591. an action brought after the passage of an act 

I t is not allowable, after the pleading has which was enacted subsequently to the orig-
been held bad upon demurrer, to file another inal petition and prior to the amendment: 
which does not differ in substance but only Mather v. Butler County, 16-59. 
in phraseology, and such amendment may be • The filing ,of an amendment not mater-
stricken out on motion: Epley ». Ely, 68-70. ially changing the cause of action does not 

Where the amended pleading is in sub- constitute the bringing of action within the 
stance the same as the original it may be provisions of the statute of limitation: Car-
stricken from the files on motion, but if the negie v. HuVbert, 70 Fed., 209. 
opposite party sees fit to attack it on the The fact that plaintiff having asked a 
same grounds as those on which the original landlord's attachment subsequently amends 
pleading was held, defective the court may, his petition so as to seek the enforcement in 
in its discretion, reach a different conclusion equity of his landlord's lien does not so change 
from that on the first consideration of the the cause of action as to render a counter-
case and is not bound to follow its first rul- claim for malicious prosecution in wrong
ing: Van Werden v. Equitable L. Assur. Soc., fully suing out the attachment which could 
68 Ñ. W., 892. not be interposed to the original petition, 

Construction: As to how amendments available as to the amended petition: Youn-
are to be construed with reference to the german v. Long, 63 N.W., 674. 
original pleading, see \ 3603 and notes. 

SEC. 3601. Errors disregarded. The court, in every stage of an action, 
must disregard any error or defect in the proceeding "which does not affect 
the substantial rights of the adverse party; and no judgment shall be 
reversed or affected by reason of such error or defect. [C.73, § 2690; R., 
§ 2Ó78.] 

A defect in the pleadings will not be re- duct resulted prejudicially to the party com-
' garded where no prejudice could have been plaining: Hathaway v. Burlington, C. B. & 
wrought thereby: Coates v. Davenport, 9-227; JV". B. Co., 66 N. W., 892. 
Doniphan v. Street, 17-317. Where there is an error as to instruc-

Jwdgment on the verdict of a jury should tions, but the evidence is such that had there 
not be reversed on account of misconduct of been a correct instruction and a verdict the 
the jury unless it appears that such miscon- other way, it would properly have been set 
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aside for want of support in the evidence, 
the error as to the instruction will be deemed 
to have been without prejudice: Croddy v. 
Chicago, R. I. & P. R. Cv., 91-598. 

Section applied: Smith v. Milburn, 17-30; 
Kibby v. Harsh, 61-196. 

An error will not be regarded on appeal 
unless the ruling is upon a material point: 
See \ 3754. 

SEC. 3602. Continuance on account of, amendment . When a party 
amends a pleading or proceeding, the case shall not be continued in conse
quence thereof, unless the court is satisfied, by affidavit or otherwise, that 
tibe adverse party could not be ready for trial in consequence of such amend
ment; if the court is thus satisfied, a continuance may be granted to some 
day in the same or the next term of said court. [C. 73, § 2691; R., § 2979; 
C'51, §1756.] 

A continuance should not be granted on 
account of the filing of an amendment by the 
opposite party unless some showing of cause 
therefor is made: Si aie v. Tieman, 39-474. 

An amendment of the petition in an 
action for personal injuries, by which the 
amount of damage claimed was increased 
and the description of the injury slightly 
changed, held not sufficient to entitle de
fendant to a continuance: Garliek v. Pella, 
53-646. 

Where a person has not asked a continu
ance uppn the filing of an amendment by the 
opposite1 paríy he caninot afterwards complain 
that no time was given after filing of the 
amendment before the final decree: Wyland 
». Mendel, 78-739. 

Where the amendment, so far as allega
tions thereof are not in the original pleading, 
is immaterial, filing thereof will constitute 
no ground for continuance: Nelson v. Hagen, 
72-705. 

A continuance on account of the filing of 

a substituted petition may properly be re
fused where the new petition urges substan
tially the same cause of action as that set out 
in the original: Skrable v. Pryne, 93-691. 

An application for a continuance to pre
pare an answer to an amendment to make 
the pleading conform to the proofs is prop
erly denied, where it appears that the amend
ment is not material, and that the cause has 
been tried from the beginning on the theory 
disclosed by the amendment: George v. Swaf-
ford, 75-491. > 

If no continuance is asked on account Ojf i 
an amendment, complaint cannot afterwards ' 
be made that time was not granted: Wylund 
v. Mendel, 78-739. 

Where an amendment is allowed which is 
proper, the opposite party having any ground 
to object to going to trial thereunder should 
take a continuance and without doing so can
not complain of prejudice by reason of the 
allowance of the amendment: McCormick 
Harvesting Machine Co. v. Richardson, 89-625. 

SEC. 3803. How amendment made. All matters of supplement or 
amendment, whether of addition or subtraction, shall not be made by 
erasure or interlineation of the original, or by addition thereto, but upon a 
separate paper, which shall be filed and constitute, with the original, but 
one pleading. But if it be stated in such paper that it is a substitute for 
the former pleading intended to be amended, it shall be so taken, but the 
pleading superseded by the substitute shall not be withdrawn from the files. 
[C'73, § 2692; R., § 2983.] 

To be construed with original: The orig
inal pleading and the amendment are to be 
construed, together,:, Bwivws v. Frank, 67-
502. » . - . « < • 

They are to be construed so as to be con
sistent if possible, rather than inconsistent 
and conflicting: Pliaro v. Johnson, 15-560. 

Not deemed a substitute: An amended 
pleading which is not expressly made a sub
stitute for a preceding one will be construed 
with the original as in addition thereto: 
Kostendaderv. Pierce, 37-645; State v. Finn, 45-
148. 

A pleading which is filed as an amend
ment to a former pleading will not be treated 
as a substitute, but both will constitute one 
pleading and be construed together: Cooky v. 
Brown, 35^75. 

Where the amendment did not withdraw 
a part of the original petition relating to a 
tender, Mid, that it was to be construed in 
connection therewith: Rump v. Schwartz, 56-
611. 

The prayer for relief in the original peti
tion is applicable to an amendment. The 

amendment and the original constitute but 
one plea: Montgomery v. Shockey, 37-107. 

An answer filed after the amendment is 
to be regarded as referring to the allegations 
of the petition as it stands after amendment. 
The original and amendment together con
stitute the pleading: Flint v. Gauer, 66-696. 

An amended petition, substantially the 
same as the original, requires no further 
answer than the one filed to the original 
petition: Brown v. Ellis, 26-85. 

When to be deemed a substitute : So far 
as an amended answer covers the same ground 
as the original, it is to be deemed as a sub
stitute for it, even though embracing ad
ditional matters: Whiie v. Hampton, 9-18L 

An answer headed " amended answer," 
setting up substantially the same matters as 
the pleading to which it was an amendment, 
held to be a substitute and not an amendment 
to such pleading: Bates v. Kemp, 12-99. 

Where an amended answer and not an 
amendment to the answer is filed, it is to be 
deemed a substitute for the original, and the 
issues are to be ascertained from such 
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amended answer alone: Lawman v. Des into a new pleading: Mahaska Co. State 
Moines County, 29-310. Bank v. Crist, 87-415. As to whether the 

Original: A pleading which has been original may be considered as evidence, see 
stricken from the files remains a part of the notes to \ 3600. 
record and may by reference be incorporated 

SEC. 3604. Interrogatories annexed to pleading. Either party may 
annex to his petition, answer or reply written interrogatories to any one or 
more of the adverse parties, concerning any of the material facts in issue 
in the action, the answer to which, on oath, may be read by either party as 
a deposition between the party interrogating and the party answering. [C. 
73, §2693; R., § 2985.] 

A method of procuring the testimony of requiring answers to interrogatories at-
the opposite party is thus provided in addi- tached to a pleading when such interroga
tion to other ordinary methods, and an inter- tories are frivolous and unimportant. Even 
rogatory tending to elicit evidence pertinent if one of them is proper but not particular-
and material to the issue ought not to be ized, it is not error to refuse an order re-
stricken out on motion: Greene v. Woods, 34- quiring them all to be answered: Hogaboom 
573. v. Price, 53-703. 

Where the interrogatories ask for mat- Neither the interrogatories nor the an-
ters which are immaterial, the refusal of the swers thereto will, on demurrer aid a defec-
court to require them to be answered will tive pleading: Lane v. Krekle, 22-399. 
not constitute error: Mason v. Oreen, 32-596. The party filing the interrogatories has 

This section furnishes a method in addi- the right to have them answered by the per-
tion to that otherwise provided, for procur- son to whom they are addressed, and such 
ing the testimony of the opposite party, but person cannot substitute answers made by 
such interrogatories must be asked concern- another, and thus make such other person 
ing material matters which are in issue: Mc- the witness in the case: Gollobitsch v.Ráinbouo, 
Farland v. Muscatine, 67 N. W., 233. 84-567. 

It is not error to refuse to make an order 

SEC. 3605. Answers thereto. The party answering shall not be con
fined to responding merely to the interrogatories, but may state any new 
matter concerning the same cause of action, which shall likewise be read as 
a deposition. [C.73, § 2694; R., § 2986.] 

Section applied: Gwyer v. Figgins, 37-517. 

SEC. 3606. Time of responding. The interrogatories shall be answered 
at the same time the pleading to which they are annexed is answered or 
replied to, unless they are excepted to by the adverse party; in which event 
the court shall determine as to the propriety of the interrogatories pro
pounded, and which of them shall be answered, and within what time such 
answer shall be made. [C.73, § 2695; R., § 2987.] 

Where the interrogatories are attached iug to dismiss the defense for want of such 
to an answer which requires no reply, the answer: Hogaboom v. Price, 53-703; Garvin v. 
court should be asked to fix a time within Cannon, 53-716. 
which they should be answered, before mov-

SEC. 3607. Continuance for failure to answer. The trial of an 
action by ordinary proceedings shall not be postponed on account of the 
failure to answer interrogatories, if the party interrogated is present in 
court at the trial, so that he may be orally examined; nor incase of absence, 
unless an affidavit is filed showing the facts the party believes Mall be proved 
by the answers thereto, and that the party has not filed the interrogatories 
for the purpose of delay; whereupon, if the party will consent that the 
facts stated in the affidavit shall be considered as admitted by those inter
rogated, the trial shall not be postponed for that cause. [C.73, § 2696; R., 
§ 2988.] 

Where interrogatories were filed by the Where there was no affidavit made and 
defendant just before going to trial, al- the cause was reached for trial, held, that the 
though the petition had been on file for sev- counts containing the interrogatories were 
eral months, held, that they were, on motion, properly stricken out: Courtright o. Deeds, 37-
properly stricken from the files: Jones o. 503, 516. 
Berryhill, 25-289. 

SEC. 3608. Particularity required. The party, in answering such 
interrogatories, shall distinguish clearly between what is stated from his 
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personal knowledge and what from information or belief merely. An 
unqualified statement of a fact shall be considered as made of his personal 
knowledge. [0.73, § 2697; R., § 2989. J 

SEC. 3609. How verified. The answers to the interrogatories shall be 
verified by the affidavit of the party making them, to the effect that the 
statements therein made of his own personal knowledge are true, and those 
made from the information of others he believes to be true. And when the 
party interrogated is a corporation, the answers and affidavit verifying the 
same shall be made by the officers or agents of such corporation who have 
knowledge of the subjects and matters covered by the interrogatories, [C. 73, 
§ 2698; R., § 2990.] 

Where there was no verification to the and sworn to before me," held, that the an-
answers to the interrogatories except the swer was not sufficiently verified: Averill v. 
usual certificate of the notary, "subscribed Boyles, 52-672. 

SEC. 3610. Effect of failure to answer. Where a party filing inter
rogatories shall also file an affidavit that he verily believes the subject of 
the interrogatories, or any of them, is in the personal knowledge of the 
opposite party, and that his answers thereto, if truly made from such 
knowledge, will sustain the claim or defense, or any part thereof, and the 
opposite party shall fail to answer the same within the time allowed there
for, or by the court extended, the claim or defense, or the part thereof, 
according to such affidavit, shall be deemed to be sustained, and judgment 
given accordingly. [C. 73, § 2699; R., § 2991.] 

This section establishes a rule of evi- in his favor could not be taken advantage 
dence, and the interrogatories unanswered of on appeal: Garvin v. Cannon, 53-716. 
and the affidavit constitute proof of the To entitle a party to have his claim or 
claim or defense, and on trial judgment defense taken as true on account of failure 
should be given accordingly; but they do not of the opposite party to answer interroga-
entitle the party to judgment without trial, tories attached to his pleading, the affidavit 
and, after the filing of the affidavit, the oppo- of the party that he believes that the facts 
site party may dismiss: Perry v. Heighton, inquired about are within the knowledge of 
26-451. the opposite party, and that the answers of 

Although the failure to reply to interrog- such party will sustain his claim or defense, 
atories thus propounded entitles the oppo- should, if the facts are claimed as applicable 
site party to judgment, he cannot avail him- to a part of the claim or defense, state what 
self of such failure by first making his ob- particular portion would be sustained by 
jection on appeal: Sully v. Wilson, 44-394. such answers: Hogaboom v. Price, 53-703. 

Where the interrogatories were not an- A party to the suit is bound to take no-
swered, although the affidavit as above re- tice of interrogatorios filed and the party 
ferred to was filed, but the party did not filing them may take advantage of the ad-
ask for judgment accordingly» held, that mission provided for by this section by pur-
failure of the court to thus order a judgment suing the method pointed out: Beacham v. 

Gurney, 91-621. 

SEC. 3611. Answers compelled. The court may compel answers to 
interrogatories by process of contempt, and may, on the failure of the party 
to answer them, after reasonable time allowed therefor, dismiss the petition, 
or strike the pleading of the party so failing from the files. [C. 73, § 2700; 
R., § 2992.] 

SEC. 3612. Denial as to time, sum, quantity, or place. In all cases 
in which a denial is made by answer or reply concerning a time, sum, 
quantity or place alleged, the party denying shall declare whether such 
denial is applicable to every time, sum, quantity or place and, if not, what 
time, sum, quantity or place he admits. [C. 73, § 2701; R., § 2901.] 

SEC. 3613. Allegations as to time. When time is material, the day, 
month and year, or when there is a continued act, its duration, must be 
alleged. When time is not material it need not be stated, and, if stated, 
need not be proved. [C. 73, § 2702; R., § 2955.] 

In an action for trespass the time when of the action, either before or after the day 
the trespass was committed is not ordinarily laid in the declaration: *Terpenning v. Gallup, 
material and need not be proven as alleged, 8-74. 
plaintiff being at liberty to prove the tres- Where an answer in an action to foreclose 
pass at any time before the commencement a tax deed alleged redemption on a certain 
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date, and plaintiff denied the making of re
demption on that or any other date, held, that 
it was not a variance to introduce a certifi

cate of redemption bearing a different date 
from that stated in the answer: Byington v. 
Bradley, 11-78. 

SEC. 3614. Allegations as to place. It shall be necessary to allege a 
place only when it forms a part of the substance of the issue. [C. 73, 8 
2703; R., § 2957.] 

In an action to recover damages for the 
illegal sale of liquor ïft|Militifï's husband, 
the description of the property occupied by 
defendant in making such sale is not mate
rial unless it is sought to charge the owner 
of such property with the lien of the judg
ment recovered: Gustafson v. Wind, 62-28L 

SEC. 3616. Evidence tinder denial. Under a denial of an allegation, 
no evidence shall be introduced which does not tend to negative some fact 
the party making the controverted allegation is bound to prove. [C'73, § 
2704; R., § 2944.] 

I t is unnecessary in a replevin suit to al
lege the plaee-whipre the property is detained 
by defendant: Kelley v Cosgrove, 83-229. 

As to description of place in a prosecution 
for maintaining a liquor nuisance, see notes 
to I 2384. 

contributory negligence, and the evidence 
referred to having a tendency to show the 
existence of such negligence: Fernhack v. 
Waterloo, 76-598. 

Where the plaintiff sought to recover 
under implied warranty in a sale and which 
was denied, held, that as a written warranty 
would negative an implied warranty it was 
error to >ex«Iude evidence offered by plain
tiff of such written warranty: Bvcy v. Puts 
Agi. Works, 89-464. 

In general, see notes to § 3566. 

Under a denial by operation of law of the 
allegations of an affirmative defense, the 
only proofs admissible are such as would 
negative the affirmative averments of the 
answer: First Nat. Bank v. Wright, 84-728. 

Where plaintiff sought to recover for in
juries received by reason of the defective 
condition of a sidewalk, due to the negligence 
of the city, held, that evidence that plaintiff 
was at the time intoxicated was admissible 
on the part of defendant, it being obligatory 
upon the plaintiff to prove freedom from 

SEC. 3616. Counts and divisions numbered. The counts of the 
petition, and divisions of a petition in equity, must be consecutively num
bered as such, and so must the divisions of the answer and reply. [C. '73, 
§ 2705; R., § 2902.] 

SEC. 3617. Correction of defect. If any pleading does not conform 
to the foregoing requirements as to form, divisions or numbering, or the 
distinct or separate statements of its causes of action or defense, the court 
may, on its own motion or that of the adverse party, order the same to be 
corrected, on such terms as it may impose. [C. '73, § 2706; R., § 2903.] 

SEC. 3618. Sham defenses—redundant matter. Sham and irrelevant 
answers and defenses, and irrelevant and redundant matter in all pleadings, 
may be stricken out on motion, upon such terms as the court may, in its 
discretion, impose. [C. 73, §§ 2707, 2719; R., §§ 2861, 2946; C. '51, § 1753.] 

What deemed irrelevant or redundant: may be stricken out on motion: Evans v. 
I t is often difficult to say just when the rule 
excluding redundant or irrelevent matter is 
infringed upon, but in a case arising upon 
the equity side of the court the violation of 
the rule must be clear in order to justify the 
court in striking matter from the pleading 
which is explanatory of the nature of the de
fense interposed therein: Chüds v. Griswold, 
15-438. 

Matter not pertinent to the cause of action 
upon which the petition is based, but which 
may be regarded as introductory or an in
ducement to the facts relied upon by the 
plaintiff, need not be stricken out upon mo
tion: Bellows v. District Ty>, 70-320. 

Irrelevant or immaterial matter is any
thing stated in the pleading which, if estab
lished on the trial, would not entitle the 
party to or aid him in obtaining the relief 
demanded or sustaining the defense pleaded: 
Johns v. Pattee, 55-665. 

A paragraph in an answer, setting up 
matter which does not constitute a defense, 

Bobbins, 29-472. 
Certain matter in a pleading as to which 

no evidence could properly be admitted, 
even if issue had been taken thereon, held 
properly stricken out on motion: Davis v. 
Chicago & N. W. B. Co., 46-389. 

Averments in an answer and amendment 
thereto as to title of defendant to personal 
property sought to be recovered by plaintiff, 
held immaterial, as plaintiff could only re
cover by showing title in himself: Whitaker 
V. Bigler, 44-419. 

An allegation in a petition of a fact, the 
existence of which cannot, as it appears 
from the allegations of the petition, be 
actually known, will be immaterial: Carl v. 
Oranger Coal Co., 69-519. 

When to be stricken out; discretion: A 
mere averment of law, if so voluminous as 
to incumber the record, may be stricken out 
on motion, but to refuse to do so is not error: 
Abbott v. Striblen, 6-191. 

Refusal to strike from the pleading re-
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dundant matter being within the discretion 
of the court is not reversible upon appeal: 
Bud v. Lake, 8-551. 

As a general rule an appeal does not lie 
from the ruling on a motion to strike matter 
from a pleading as irrelevant and redundant. 
Such ruling does not necessarily affect the 
final result in the case: Alien v. Church, 70 
N.W., 127; AUenv. Cook, 71 N.W., 534. 

I t is not error to overrule a motion to 
strike out redundant matter, where it does 
not appear that the opposite party is ag
grieved thereby: Cate v. Gilman, 41-530. 

Statements of facts which could be proved 
under denials already made in the answer 
and which are inconsistent with the alle
gations of the petition should not be stricken 
from the answer on motion: J bid. 

Any party required to answer a pleading 
containing irrelevant matter is aggrieved 
thereby and may have it stricken out on 
motion: Johns v. Pattee, 55-665. 

While it is the duty of the court to ex
punge redundant or irrelevant matter upon 
motion, such motion should not be enter
tained when facts and not the evidence of 
facts are stated in such a manner as not to 
prejudice the opposite party: Childs v. Gris-
wold, 15^438.' . . . 

It will not be error to refuse to strike from 
the petition averments which cannot result 
in prejudice to the opposite party: Bangs v. 
Berg, 82-350. 

motion to strike: A party may properly 
move to strike irrelevant matter from the 
pleading in order to ascertain beforehand 
whether or not the court deems it irrelevant 
and whether the court will permit evidence 
to be introduced in support thereof, but he 
does not, by proceeding to trial after his mo
tion to strike has been overruled, waive any 
objection to the relevancy of such allegation: 
Specht v. Spangenberg, 70-488. 

Where the whole statement of a cause of 
action is irrelevant or redundant matter a 
demurrer would be proper, but if the peti

tion is good in part and only objectionable in 
containing whole statements of irrelevant or 
redundant matter which cannot be made the 
subject of a material issue, such matter 
should be purged by motion: Éolingerv. Hen
derson, 23-165; Douglass v. BisJwp, 27-214. 

Where a motion to strike is allowed with
out objection of the opposite party to have 
the effect df a demurrer, compltÈiiit cannot 
be made of the ruling in excluding the mat
ter objected to, where it would have been 
adjudged insufficient on demurrer: Chase v. 
Kaynor, 78-449. 

A motion to strike a pleading from the 
files is not a proper method of assailing such 
pleading on account of containing irelevant, 
immaterial and redundant matter: Walker 
v. Pumphrey, 82-487. 

Error without prejudice: Where, on mo
tion, certain portions of the answer were 
stricken out, but the issue sought to be 
raised by such portions was sufficiently 
raised by the portions not stricken out, held, 
that the granting of the motion, if error, 
was without prejudice: Cooper v. McK.ee, 
49-286. 

Where the party complaining of the over
ruling of a motion,to strike out a portion of 
the pleading would not have been benefited 
by the granting of his motion, the error, if 
any, will be deemed to be error without 
prejudice: Holt v. .Broten,63-319. 

Need not be proven: Where the fact 
pleaded is immaterial it need not be proven: 
Billingham v. Bryan, 10-317. 

Surplusage: Where one is sued in autre 
droit, and it appears from the allegations of 
the petition that defendant is liable in his 
own right, the words added to defendant's 
name to indicate the right in which he is 
sued will be treated as surplusage or descrip-
tio personœ: Laverty v. Woodward, 16-1. 

An irrelevant averment in a pleading, 
not stricken out, beeomes mere surplusage, 
and must be treated as such in the trial of 
the case: Spec/it v. Spangenberg, 70-488. 

SEC. 3619. Statute—how pleaded—judicial notice. In pleading a 
statute, or a right derived therefrom, it shall be sufficient to refer thereto 
so as to plainly designate it, and the court shall thereupon take judicial 
notice thereof. [C. 73, § 2708; R., § 2926.] 

A foreign statute must be pleaded, and it eral requirements: Carey v. Cincinnati & C. 
is not sufficient merely to refer to it by its B. Co., 5-357. 

.title or date of approval, nor by stating what, Section applied: Clark v. Biddle, 70N.W., 
in the judgment of the pleader, are its gen- 207. 

SEC. 3620. Inconsistent defenses—verification. Inconsistent de
fenses may be stated in the same answer or reply, and when a verification 
is required, it must be to the effect that the party believes one or the other 
to be true, but cannot determine which. [C. 73, § 2710; R., § 2937.] 

Inconsistent defenses may be stated in the 
same answer: Morgan v. Haivkeye Ins. Co., 
37-559. 

Inconsistent defenses may be pleaded in 
an- answer or reply. They ought to be in 
separate divisions but if not so framed a de
murrer is not a proper pleading to reach the 
defect: Bunkle v. Hartford Ins. Co., 68 N.W., 
712. 

The rule of common law as modified by 
the statute of 5th Anne was that matter in 
confession and avoidance might be pleaded 

with the general denial and did not take 
away the necessity of plaintiff first making 
out his case: Grash v. Sater, 6-301. 

A plea in confession and avoidance does 
not destroy the force and effect of a general 
denial, the burden of proof still being upon 
plaintiff: Quigley v. Merritt, 11-147. 

An admission in the nature of a confes
sion and avoidance does not admit matters 
formally denied in other counts of the an
swer: Treadway v. Sioux City <& St. P. B. Co., 
40-526. 
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Pleading the statute of limitations as to 
an adverse title does not constitute an ad
mission of want of title in the party so plead
ing: Tabler v. Callanan, 49-362. 

Allegations in the reply by way of avoid
ance must in effect confess that but for the 
matter pleaded in avoidance the defense to 
which it applies would entitle the party 
pleading the same to succeed. But this con
fession need not be made in terms; it may be 
made by implication. I t is sufficient if it give 
color to the alleged right of the adverse 
party. Plaintiff may thus seek to avoid the 
allegations of defendant's answer without 
waiving the denial thereof implied by law. 
He has the right to thus rely upon inconsist
ent defenses to the allegations of the answer: 
Bay v. Mill-Owners' Mut. F. Ins. Co., 75-694. 

The implied admission in a reply of the 
truth of the allegation to the answer arising 
from the setting up of matter by way of con
fession and avoidance does not overcome the 
denial of the allegations of the answer im
plied by law. The two are to be considered 
as inconsistent defenses of which the plain
tiff has a right to avail himself as against 
the answer: Nicholls v. Chicago G. W. Ë. Co., 
62 N. W., 769; Schulte v. Coulthurst, 62 N.W., 
770. And see now the last clause of ? 3577. 

But an express admission in the reply 

supersedes the denial which is implied by 
law: Meadows v. Hawkeye Ins. Co., 62-387. 

And further as to when reply is neces
sary, see H 3576 and 3622 and notes. 

A defendant cannot, while denying a fact 
essential to plaintiff's recovery, base a claim 
for affirmative relief on the same fact: Baird 
v. Morford, 29-531. 

Although a party may plead inconsistent 
defenses, he cannot claim property under 
two inconsistent rights at the same time: 
Crawford v. Nolan, 70-97. 

An admission in one defense made neces
sary by the nature of that defense is not to 
be construed as affecting a different defense 
inconsistent with such admission: Barr v. 
Hack, 46-308; Heinrichs v. Terrell, 65-25. 

Defendant should have the full benefit of 
each defense pleaded. Therefore, in an ac
tion of slander, where defendant pleaded 
general denial and justification, held, that 
the admission in the plea of justification 
could not avail plaintiff upon trial of the 
issue raised by the general denial: Barr v. 
Hack, 46-308; Herzman v. Oberfelder, 54-83. 

In case of a plea of tender and also a gen
eral denial, the plea of tender overrides and 
controls the denial although they are in sep
arate counts: Taylor v. Chicago, St. P. & K. 
C. R. Co., 76-753. 

SEC. 3621. Pleading exceptions. When a party claims a right in dero
gation of the general law, or when his claim is founded upon an exception 
of any kind, he shall set forth such claim or such exception particularly in 
his pleading. [C.73, § 2711; E., § 2940.] 

the statute: Helfenstein v. Where a statute gives a new right or 
privilege under certain circumstances, con
ditions or qualifications, the party claiming 
such right in his petition or setting it up in 
his defense must bring himself within the 

requirements of 
Cave, 6-374. 

An exemption or exception must be 
pleaded: First Nat. Bank v. Baker. 57-197. 

Section applied: Winney v. Sandwich Mfg. 
Co., 86-608. 

SEC. 3622. What deemed admitted. Every material allegation in a 
pleading not controverted by a subsequent pleading shall, for the purposes 
of the action, be taken as true, but the allegations of the answer not relat
ing to a counter-claim, and of the reply, are to be deemed controverted. An 
allegation of value, or amount of damage, shall not be held true by a failure 
to controvert it. A party desiring to admit any allegations which, by this sec
tion, would be considered controverted may file at any time a written admis
sion thereof. [C. 73, § 2712; K., § 2917; C. '51, § 1742.] 

Material allegations in the petition not in the pleading are not thus admitted: Al-
denied in the answer are to be taken as true: 
Bolander v. Atwell, 14-35; Singer Mfg. Co. v. 
Billings, 39-347. 

Facts alleged in the petition and not de
nied are deemed admitted: Pierce v. Herrold, 
83-764. 

This rule is applicable in a special pro
ceeding: Van Aken v. Welch, 80-114. 

"Where an amendment is made to a plead
ing which contains a material allegation, if 
such allegation is not denied by subsequent 
pleading it will be regarded as admitted: 
Eslich v. Mason City & Ft. D. B.Co., 75-443. 

Allegations contained in an amendment 
not contradicted by any subsequent pleading 
are to be deemed true: Clough v. Adams, 
71-17. 

Facts well pleaded: It is only facts which 
are well pleaded that are admitted by fail
ure to deny them. Legal conclusions stated 

ston v. Wilson, 44-130. 
Denial of a conclusion from the facts 

stated in the petition will not amount to a 
denial of the facts themselves: Bensley v. 
McMillan, 49-517. 

Even where the pleading is to be taken 
as true it is only to the extent of admitting 
facts and not the correctness of conclusions 
drawn from them by the pleader as to mat
ter of law: Twogood v. Coopers, 9-415. 

Allegations which are inconsistent with 
the facts pleaded are not deemed admitted 
by failure to deny: Scoiwld v. McDoweU, 47-
129. 

Partial denial: Where the facts stated in 
the petition tended to show that defendant 
was liable either as common carrier or as 
warehouseman, held, that the fact that de
fendant's answer denied liability as ware
houseman did not tend to show his liability 
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as common carrier: Porter v. Chicago & JST. 
W. B. Co., 20-73. 

Where the answer put in issue only the 
third count of the petition, which was for 
the attorney fee provided for in the note 
sued on in the first and second counts, held, 
that judgment was properly rendered on the 
lirst and second counts as being a part of the 
claim not controverted: Musser v. Crum, 48-
52. 

Under the pleadings of a particular case, 
held, that the answer put in issue only cer
tain items of the account, and that as to the 
balance plaintiff should have judgment: 
Bodefer v Myers, 56-227. 

Default not necessary: Where the de
fendant answered, but did not controvert the 
substantial portion of the petition, held, that 
plaintiff was entitled to a judgment when the 
cause came on for trial, and that there was 
no need of a formal default being entered as 
for want of an answer, and that defendant 
would not, in such case, be entitled to a jury: 
Mann v. Hoive, 9-546. 

Evidence not required: Where the ma
terial facts upon which plaintiff's right to 
recover depends are admitted or uncontro-
verted, it is not necessary for him to intro
duce any evidence whatever: Bloomer v. 
Glendy, 70-757. 

Denial coupled •with confession and 
avoidance: An admission in an answer in 
the nature of confession and avoidance does 
not operate to admit matters formally denied 
in the other counts of the answer: 2'readway 
v. Sioux City & St. P. B. Co., 40-526. 

Pleading the statute of limitations as to 
an adverse title does not constitute an ad
mission of want of title in the party so plead
ing: Tabler v. Callarían, 49-362. 

Where plaintiff pleaded breach of con
tract and defendant denied the breach and 
set up minority and rescission, and plaintiff 
lileaded in avoidance without denying the 
allegations of the answer, held, that the bur
den of proof was upon plaintiff to establish 
the breach of the contract and the truth of 
the matter pleaded by way of avoidance in his 
reply: Harrison v. Burns, 81 416. 

Denial presumed: After a trial on the 
merits where justice appears to have been 
done, and it does not appear to have been 
claimed during the trial that an allegation of 
a pleading was not put in issue, no advantage 
can be taken of the want of denial thereof: 
Clay v. Alcock, 23-591. 

After trial upon the merits without objec
tion to the pleadings, the judgment will not 
be reversed because a replication had not 
been filed when it was required to prevent the 
allegations of the answer being deemed ad
mitted. Tt will be considered that the fail
ure to file such replication was waived: Sul
livan v. Finn, 4 G. Gr., 544; Arbuckle v. Bow 
man, 6-70. 

Where a plaintiff proceeds with the trial, 
treating his pleading as denied, even though 
not formally denied, he cannot object after 
verdict that his pleading should have been 
taken as true: Hendrie v. Bippey, 9-351. 

Under the denial implied by law of the 
allegations of the answer showing failure of 
consideration for the note sued on, held, 

that plaintilf could not show facts constitut
ing a waiver of such failure of consideration: 
First JSTat. Bank v. Wright, 84-728. 

Where a matter is set up by way of cross
bill, which is a part of the transaction and 
E roper to be considered if no counter-claim 

ad been pleaded, the failure to deny such 
matter in the reply will not be an admission 
of the truth of the allegation: Broten v. Barn-
grover, 82-204. 

Where in an equity case it did not appear 
that any answer to a cross-pelition had been 
filed in the court below, but the parties there 
and the court had proceeded as though such 
answer had been filed, and the allegations in 
the cross-petition were in issue, held, that it 
would be presumed that an answer to the 
cross-petition had been filed at the proper 
time: Hervey v. Savery, 48-313. 

Where the original petition was denied 
by answer but no denial was filed as to an 
amendment setting out more at length the 
grounds of recovery relied on in the original 
petition and a trial was had on the theory 
that the allegations of the amendment were 
denied, held, that the want of such denial 
could not be urged for the first time on 
appeal: Wright v. Waddell, 89-350. 

Although no pleading to controvert the 
allegations of the counter-claim is filed, yet, 
if the case is tried on the theory that the 
counter-claim is controverted, advantage of 
the failure to controvert can not be taken 
for the first time in the supreme court: 
Burnett v. Loughbridge, 87-324. 

Where the allegations of an amendment 
to the petition are not denied by answer but 
the parties proceed to trial as though they 
had been denied, no advantage being taken 
of the failure to deny by asking default, the 
allegations of the amendment will be deemed 
to have been properly in .issue: Long v. Val-
leau, 87-675. 

Where the facts set up in a cross-bill are 
already put in issue by the allegations of the 
petition and answer the allegations of such 
cross-bill are not to be deemed admitted be
cause not denied: Ware v. Delahaye. 64 K. W.. 
640; Medland v. Walker, 64 N. W., 797. 

Where the parties proceed to trial on the 
theory that the allegations of the pleading 
are denied the party who might have in
sisted on judgment by reason of failure to 
deny such allegation is to be deemed to 
have waived that right and cannot afterwards 
take advantage of the failure of the opposite 
party to interpose such denial: Medland v. 
Walker, 64 N. W., 797. 

Allegations of answer: The allegations 
of an answer not relating to a counter-claim 
are deemed controverted without reply: Bar 
vis v. Payne, 45-194. 

An allegation that a written contract un
der which plaintiff seeks to recover has been 
altered since its execution is an allegation of 
new matter which does not cast upon plain
tiff the obligation of explaining such altera
tion until evidence in support of such allega
tion is introduced by defendant: Wing v. Stew
art, 68-13. 

The allegations of an answer, not consti
tuting a counter-claim, are deemed denied 
by operation of law, and plaintiff cannot be 
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Arbiickle v. Boumian,Q-10; Alexander v.Doran, 
13-283. 

Further as to when reply is necessary, 
see ? 3576 and notes. 

Allegations of value or amount of dam
ages are not deemed true by reason of fail
ure todeny*hem: Chicago à S. W. B. Co. v. 
Nortkcesteitftl. Packet Co., 38-377, 382; Yoe 
v. Nichols, 51-330. 

An admission of the facts alleged in the 
petition will not constitute an admission of 
the indebtedness to the amount claimed or 
to any amount: Hallowell v. Fawcett, 30-491. 

Allegations of value of services rendered 
by the plaintiff for which recovery is sought 
in the petition are not admitted by failure 
to controvert them: Haldane v. Arcadia, 70-
462. 

A party failing to deny an allegation of 
value is not estopped from offering evidence 
as to such value, nor is a party precluded 
from proving the true value where, by mis
take, he has alleged it incorrectly: Beilly v. 
Bingland, 39-106. 

Where plaintiff claimed quantum meruit 
for services, and defendant admitted the 
services, but pleaded a special contract and 
payment thereunder, held, that the finding 
that títere was 'no «peciaa contract did -not 
authorize judgment for plaintiff for the 
amount claimed: Templin v. Henkle, 50-95. 

Where a reply controverting a counter
claim was stricken from the files, held, that 
it was error to render judgment for defend
ant for costs without evidence showing that 
the counter-claim equaled or exceeded the 
plaintiff's demand: loe v. Nichols, 51-330. 

A denial of an indebtedness to the plain
tiff in any sum whatever raises no issue: 
Mcintosh v. Lee, 57-356. 

SEC. 3623. Account—bill of particulars. If a pleading is founded on 
an account, a bill of particulars thereof, with the items therein consecutively 
numbered, must be incorporated into or attached to such pleading, and con
sidered a portion thereof, subject to be made more specific on motion, and 

proof, but may be amended as other pleadings. 

compelled to file a pleading admitting or 
confessing and avoiding the same. If de
fendant introduces no evidence supporting 
his allegations they are to be deemed un
proved: Cassidy v Caton, 47-22. 

Where plaintiff replied to an affirmative 
defense in the answer by way of confession 
and afoidaitee, them, tha* the affitfmatiVe de
fense must be considered as admitted by the 
pleadings: Clapp v. Cunningham, 50-307. 

No reply is necessary in order to contro
vert affirmative matter in the answer not 
amounting to a counter-claim, and if a reply 
is filed containing both a denial of such 
matter and also a confession and avoidance 
thereof, the denial will be disregarded and 
the affirmative matter in the answer will be 
deemed admitted: Meadows v. Hawkeye Ins. 
Co., 62-387. 

But plaintiff may set up in his reply mat
ter in avoidance, impliedly confessing the 
truth of the allegations of the answer, with
out waiving the denial implied by law. He 
has a right to thus rely upon inconsistent 
defenses in his reply: Day v. Mill Owners' Mut. 
F. Ins. Co., 75-694. 

Under the Revision it was not necessary 
that a rep]y be filed in order to enable plain
tiff to prove master in confession and avoid
ance of affirmative defenses in the answer, 
but if he filed; as he was authorized to do, a 
formal admission of affirmative matter set up 
in the answer, he could not prove matter in 
avoidance without having given notice of his 
intention to do so in the admission: Viele v. 
Gemianía Ins. Co., 26-9, 42. 

Under the provisions of the Code of '51 
affirmative allegations of an answer not de
nied in the reply were deemed admitted: 

cannot be required to attach a bill of par
ticulars of the items included in his claim 
for damages, although his petition may, in a 
proper case, be required to be made more 
specific in this respect (under § 3630): Mc. 
Donald v.Barnhill, 58-669. 

shall define and limit the 
[C.73, §2713;R, §2918.] 

The provisions of this section are appli
cable in cases before justices of the peace: 
McKinney v. Hopkins, 20-495. 

Failure to attach a oopy of an account on 
which a pleading is founded is ground for a 
demurrer: See \ 3561. 

In an action founded upon tort plaintiff 

SEC. 3624. Account deemed true. In all actions for money due upon 
an open account, when the defendant has been personally served with the orig
inal notice therein, and the petition is duly verified, and where a bill of par
ticulars of said account is incorporated into or attached to the petition, if 
the defendant makes default or fails to controvert or deny the same or any 
of the items thereof by pleading duly verified, the account, or so much 
thereof as is not so controverted or denied, shall be taken as true and admitted. 
[16 G. A., ch. 36.] 

To make this provision applicable the ac
tion must be for items of account properly 
provable by books of original entries: Lyman 
v. BechUl, 55-437. 

A claim for attorney's fees and various 
items of monev advanced by an attorney i« 

properly a matter of account, and if the pe
tition to which a bill of particulars is at
tached is duly verified judgment may be 
rendered on default without further evi
dence: Eat/m it. Peavy, 75-740. 
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SEC. 3625. Judgment—how pleaded. In pleading a judgment, or the 
determination of a court or officer of special jurisdiction, it shall not be 
necessary to state the facts conferring jurisdiction, but it may be stated to 
have been duly given or made. [C. 73, § 2714; R., § 2921.] 

In this state it is not necessary in plead- the judgment was duly rendered: American 
ing a judgment to state the facts conferring Emigrant Co. v. Fuller, 83-599. 
jurisdiction, but it is sufficient to state that 

SEC. 3626. Conditions precedent. In pleading the performance of 
conditions precedent in a contract, it is not necessary to state the facts con
stituting such performance, but the party may state, generally, that he duly 
performed all the conditions on his part. [C.73, § 2715; R., § 2922.] 

207. 
Section applied: Clark v Biddle, 70 N. W.; specifically allege in what respect defendant 

has failed to perform, yet if plaintiff alleges 
particularly the performance of such con
dition, a general denial puts in issue that 
fact and the sufficiency of the proofs of loss 
is for determination: Brock v. Des Moines 
Ins. Co., 64 N.W., 685. 

Where in a suit on a policy of insurance 
the plaintiff alleges generally the perform
ance of the conditions of the policy, the de
fendant, to raise an issue as to the sufficiency 
of such performance, for instance, as to 
furnishing proofs of loss, must (under \ 3628) 

SEC. 3627. Action in representat ive capacity. A plaintiff suing as 
a corporation, partnership, executor, guardian, or in any other way imply
ing corporate, partnership, representative or other than individual capacity, 
need not state the facts constituting such capacity or relation, but may aver 
the same generally, or as a legal conclusion, and where a defendant is held 
in such capacity or relation, a plaintiff may aver such capacity or relation 
in the same general way. [C. 73, § 2716; R., § 2923.] 

Where plaintiff or defendant is a corpora
tion or partnership, the averment of cor
porate or partnership capacity should be 
made, and a failure to do so will be ground 
of demurrer: Sweet v. Frvin, 54-101. 

An action in a name which is not that of 
a person, partnership or corporation cannot 
be maintained: Steamboat Pembinaw v. Wilson, 
11-479. 

Where the action is not against a natural 
person the petition should in some manner 
show that as an artificial person the defend
ant named can sue and be sued. Therefore, 
held, that in action of trespass against a rail
road company, the corporate capacity of de
fendant not having been alleged, the petition 
was subject to demurrer: Byington v. Missis~ 
sipm & M. B. Co., 11-502. 

Where a city has been incorporated by 
special charter its corporate existence need 
not be averred, but judicial notice may be 
taken thereof. But when incorporated un

der general incorporation acts its corporate 
existence must be averred, and, when prop
erly put in issue, proved: Hard v. Decorah, 
43-313. 

Where a school district sues it need not 
set out the manner in which it was formed. 
The presumption is that it was constituted 
properly: Ft. Dodge School Dist. v. District I*p, 
15-434. 

After the question of organization and 
capacity of a corporation plaintiff to sue has 
been submitted to the court in a collateral 
proceeding by agreement, and a finding had 
thereon, without objection, it is too late to 
question the right of the defendant to raise 
the question in such proceeding: Ft. Dodge 
School Dist. v. District Tp, 17-85. 

The fact that defendant is described in the 
petition as a city, and its style is averred to 
be " the city of, ' ' etc., is a sufficient averment 
of the fact that it is a municipal corporation: 
Stier v. Oskaloosa, 41-353. 

SEC. 3628. Denial—facts must be stated. If either of the allegations 
contemplated in the three preceding sections is controverted, it shall not be 
sufficient to do so in terms contradictory of the allegation, but the facts 
relied on shall be specifically stated. [C.73, § 2717; R., § 2925.] 

Where a general allegation of corporate 
capacity is made, a bare denial thereof will 
not put in issue such capacity, and it will be 
deemed admitted: Stür v. Oskaloosa, 41-353. 

Facts showing want of corporate capacity 
cannot be relied on, if not specifically stated 
in the answer: Warder, etc., Co. v. Jack, 82-
435. 

But held, that an answer denying " tha t 
defendant is or ever was a corporation duly 
organized . . . under the laws of . . . 
or under the laws of any other state or gov
ernment," sufficiently put in issue the fact 

of corporate existence: Folsom v. Star Union 
Line, 54-490. 

A mere denial that plaintiff suing in the 
capacity of a receiver had duly qualified, 
held not sufficient to put his official capacity 
in issue, but that the facts relied upon should 
have been stated: Goodhue v. Daniels, 54-19. 

A general denial does not put in issue the 
fact of administratorship, where it is gen
erally averred: Mayes v. Twrley, 60-407. 

A general denial does not put in issue the 
existence of a corporation and its capacity 
to sue: Blackshire v. Iowa Homestead Co., 39-
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624; nor the validity of the appointment of 
a guardian: Gates v. Carpenter, 43-152; nor 
the power of a bank to purchase a note: Com
mercial Bank v. King, 47-64. 

Where plaintiff alleged a consolidation 
on the part of a corporation defendant, held, 
that such allegation was not in the statutory 
provision above referred to, and was put in 
issue by a general denial: Koons v. Chicago 
& N. W. B. Co., 23-493. 

The objection that the petition does not 
describe the defendant as a corporation can
not be raised for the first time by motion in 
arrest of judgment: Andre v. Chicago & N. 
W. B. Co., 30-107. 

Where an action is brought by or against 
a corporation or partnership in the name in 
which it is designated in a written instru
ment on which the action is based, no allega
tion of corporate or partnership capacity 
need be made: See \ 3473 and notes. 

Where plaintiff, in an action to enjoin the 
maintenance of a nuisance for the sale of in
toxicating liquor, avers that he is a citizen 
of the county for the purpose of showing 
himself entitled to bring such action, that 
*act is not put in issue by a general denial, 
but only by specially pleading the facts show

ing such allegation not to be true: lAttleton 
v. Harris, 73-167; Shear v. Oreen, 73-688. 

In such a case defendant does not raise an 
issue as to plaintiff's citizenship in the county 
by averment of want of knowledge or in
formation sufficient to form a belief with ref
erence thereto: Craig v. Hasselman, 74-538. 

In an action on a policy of insurance, con
taining a condition that notice of loss must 
be given, and proofs of loss furnished, as a 
condition to recovery thereunder, held in 
the absence of anything in defendant's 
answer raising an issue as to the sufficiency 
of the notice and proofs of loss, there was no 
necessity of introducing evidence of the con
tents of either: Hagan v. Merchants, etc., Ins. 
Co., 81-321. 

In order to put in issue the validity of a 
judgment, it is not sufficient to deny that the 
judgment was duly rendered, but the facts 
relied on must be specifically stated: Ameri
can Emigrant Co. v. Fidler, 83-599. 

A general denial does not put in issue the 
allegation of plaintiff suing as administra
trix that she was duly appointed and quali
fied: Sparks v. National Masonic Ace. Ass'n, 
69N.W., 678. 

Section applied: Independent Dist. v. Dis
trict T'p, 88-713. 

SEC. 3629. Matters specifically pleaded. Any defense showing that 
a contract, written or oral, or any instrument sued on, is void or voidable; 
or that the instrument was delivered to a person as an escrow, or showing 
matter of justification, excuse, discharge or release, and any defense which 
admits the facts of the adverse pleading, but by some other matter seeks to 
avoid their legal effect, must be specially pleaded. [C.73, § 2718; R., § 
2942.] 

Matter in avoidance, such as that de
fendant is not liable by reason of judgment 
having been rendered against him for an 
indebtedness in a garnishment proceeding, 
must be specially pleaded and cannot be 
shown under a general denial: Walters v. 
Washington Ins. Co., 1-404. 

Want of consideration: Where plaintiff 
sues upon a written contract it is incumbent 
upon defendant to aver want of consideration 
if he relies thereon: University of Des Moines 
v. Livingston, 57-307. 

If defendant relies as a defense to an ac
tion for services performed upon an agree
ment that they should be rendered without 
compensation, he should specially plead that 
fact, and evidence thereof will be irrelevant 
under a general denial: Scott v. Morse, 54-
732. 

Where the answer denied that there was 
any consideration for a note sued on, without 
stating the facts upon which this allegation 
was based, held, by part of the court, that it 
was not demurrable, but could be attacked, 
if at all, only by motion to make make more 
specific. But the other members of the 
court held that as it was stated that the note 
was a gift and the petition showed that ex
penses had been incurred by reason thereof, 
the facts stated constituted no defense, and 
the answer might be assailed by demurrer: 
Simpson Centenary College v. Bryan, 50-293. 

That consideration is presumed in case of 
a written contract, see § 3069 and notes. 

Exception: Where an exception exists 
which constitutes a defense, such exception 

should be pleaded by defendant, and any 
matter available as against such exception 
should be pleaded by way of reply: McCor-
mick v. Hotbrook, 22-487. 

In case of trespass: If the defense is that 
the property did not belong to plaintiff, but 
belonged to defendant, the answer must set 
up this fact before defendant can be allowed 
to prove it on the trial: Dyson v. Beam, 9-51. 

Defendant cannot excuse a trespass by 
proving that the right of possession or title 
is in some third person, without pleading-
such fact as a general defense: Patterson v. 
Clark, 20-429. 

Matter in estoppel must be specially 
pleaded: Bansom v. Stanberry, 22-334; Phil
lips v. Van Schaick, 37-229; Polsom v. Star 
Union Line, 54-490. 

The facts constituting an estoppel must 
be pleaded, and when this has been done a 
demurrer to the pleading will raise the suffi
ciency of the facts to constitute such estop
pel: Crawford v. Nolan, 70-97. 

The statute of limitations must be spe
cially pleaded: See notes to \ 3447. 

Other defenses: The defense that a con
tract is void because entered into on Sunday 
must be specially pleaded: Biech v. Bolch, 
68-526. 

Any defense, such as that the instrument 
sued on is not stamped as required by the 
United States revenue laws, must be spe
cially pleaded: Olidden v. Higbee, 31-379. 

Fraud relied upon as a defense must be 
specially pleaded: Boot v. Schaffner, 39-375. 

An allegation in an answer to a petition 
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on a note of a fact showing that plaintiff is 
not a bona fide holder thereof, and that it was 
obtained through fraud and without con
sideration, constitutes a sufficient traverse 
of the petition, and, if notice of fraud or 
of want of consideration is established, it 
will defeat recovery, although plaintiff prove 
that he became a holder of the note for value 
before maturity: Moore v. Moore, 39-461. 

Where the discharge of a contract is re
lied upon as a defense, such discharge must 
be specially pleaded. Therefore, held, that 
in an action on a note for default in payment 
of interest an admission of the execution of 
the note coupled with a denial of all other 
allegations of the petition would not raise 

"SEC. 3630. Motion for more specific statement. When the allega
tions of a pleading are so indefinite and uncertain that the precise nature of 
the charge or defense is not apparent, the court may, on motion, require it 
to be made more definite and certain. No pleading which recites or refers 
to a contract shall be sufficiently specific unless it states whether it is in 
writing or not. Such motion shall point out wherein the pleading is not 
sufficiently specific, or it shall be disregarded, and if the reason for such 
demand exists outside of the pleadings, the motion must state the same, and 
be supported by affidavit. [C.73, § 2720; R., § 2948. J 

an issue as to whether there was such default, 
the fact of the payment of interest not being 
alleged by defendant: Junge v. Bowman, 72-
648. 

A judgment is prima facie evidence of the 
existence of indebtedness and the burden is 
upon the party claiming that payment has 
been made to plead and prove the fact: 
O'Brien v. Sanbach, 69 N.W., 1133. 

A party should not recover under a state 
of facts different from those pleaded by him: 
Gary v. Northwestern Mut. Aid Ass'n, 87-25. 

As to what may be proved under general 
denial, without any special defense being 
pleaded, see notes to \ 3566. 

What required: A demand made should 
be distinctly stated, and, if it is a money de
mand, it should be shown with accuracy: 
Oammel v. Young, 3-297. 

•Uncertainty cured by proofs: Allega
tions in a pleading which are indefinite and 
uncertain may have the certainty required 
for a proper judgment or decree afforded by 
proofs: Harrison v. Kramer, 3-543, 557; -Btis-
sell v. Nelson, 32-215. 

Where the allegations in a petition are 
general and indefinite, but defendant, with
out moving for a more specific statement, 
puts in ibsue the general averments of the 
petition, plaintiff may introduce evidence 
tending to establish the cause of action thus 
generally averred in his petition: G-unsel o. 
McDonnell, 67-521. 

motion for more specific statement: 
There is no prejudice in refusing to sustain a 
motion for more specific statement when the 
allegation which is sought to be made more 
specific is surplusage: Schoonover v. Hinckley, 
46-207. 

A motion for more specific statement will 
lie for indefiniteness in the statement of 
facts, etc., but not for indefiniteness in the 
prayer for judgment: Sieberling Co. v. Dujar-
din, 38-403. 

Where a matter of fact is alleged in the 
alternative, the remedy for the defect is by 
motion and not by demurrer: Turner v. First 
Nat. Bank, 26-562. 

Where plaintiff sought foreclosure of cer
tain tax deeds, and alleged payment of taxes 
subsequently, for which he asked a lien, 
held, chat a motion for a more specific state
ment, and not a demurrer, was the proper 
method to raise the objection that it did not 
appear whai. the subsequent taxes paid were: 
Byington v. Woods, 13-17. 

Failure of plaintiff to state the specific 
items constituting his cause of action cannot 
be raised by way of objection to the evidence. 
I t must be interposed by motion for more 

specific statement: Bartk v. Des Moines, 38-
414. 

Any error in overruling the motion of the 
defendant to have the petition made more 
specific is waived by answering: Coakley v. 
McCarly, 34-105; Kline v. Kansas City, tí't. J. 
dé Ü. B. B. Co., 50-656. 

The objection that the petition in action 
for damages for personal injuries does not 
allege the skill of the plaintiff or his ca
pacity to earn wages cannot he made a 
ground for excluding evidence of that ele
ment of damage, where no motion for more 
specific statement in respect to the basis of 
damages has been made: Flanagan v. Balti
more &• O. R. Co., 83-639. 

Whether agreement is written or oral: 
A motion for more specific statement should 
be sustained as to an alleged agreement 
whereby defendant claims to have advanced 
money in behalf of plaintiff, in order that it 
may appear whether such agreement was 
written or oral, and defendant may also be 
required to set out a bill of particulars of 
the amounts and dates at which such moneys 
were advanced: Schoonover v. Hinckley, 46-
207. 

The objection that the petition does not 
show whether the contract sued on is in 
writing or not cannot be raised by demurrer, 
but only by motion for more specific state
ment: Barthol v. Blakin, 34-452. 

Where, in an action to recover on a 
policy of insurance, plaintiff alleged the 
waiver of the provisions of the policy requir
ing the filing of proofs of loss, held, that a 
motion by defendant to require plaintiff to 
state whether such waiver was oral cr in 
writing, and what officer or agent under
took to make such waiver, should have been 
sustained: Webster o. Continental Ins. Co., 67-
393. 

Where it was alleged that property had 
been taken by plaintiff in full payment of 
the claim sued on, and plaintiff moved to rer 
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quire defendants to state whether or not an ting out of the copy was necessary, the 
agreement referred to by which the property motion was properly overruled: National 
was taken in payment was oral, and that State Bank v. Delahaye, 82-34. 
they be required to set out a copy of the Failure to set out a copy of a written in-
same, held, that as the motion asked but for strument or give reason for not doing so is a 
one relief, to-wit, the setting out of the copy, ground of demurrer: See § 3561 and notes, 
and as the case was not one wherein the set-

SEC. 3631. Title of cause. The title of the cause shall not be changed 
in any of its stages of transit from one court to another. [C.73, § 2721; R., 
§ 2949.] 

SEC. 3632. Judicial notice. Matters of which judicial notice is taken 
need not be stated in a pleading. [C. 73, § 2722; R., § 2950.] 

SEC. 3633. Pleading conveyance. When a party claims by convey
ance, he may state it according to its legal effect or name. [C.73, § 2723; 
R., § 2952.] 

SEC. 3634. Pleading estate. It shall not be necessary to allege the 
commencement of either a particular or a superior estate, unless it be essen
tial to the merits of the case. [C. 73, § 2724; R., § 2954.] 

SEC. 3635. Injuries to goods. Inactions for injuries to goods and 
chattels, their kind or species shall be alleged. [C. 73, § 2725; R., § 2956.] 

SEC. 3636. Injuries to real property. In actions for injuries to real 
property, the petition shall describe the property, and when the injury is to 
an incorporeal hereditament, shall describe the property in respect of which 
the right is claimed, as well as the right itself, either by the numbers by 
which the property is designated in the national survey, or by its abuttals, 
or by its courses and distances, or by any name which it has acquired by 
reputation certain enough to identify it. [C. 73, § 2726; R., § 2958.] 

SEC. 3637. Malice. When the party intends to prove malice to affect 
damages, he must aver the same. [C. 73, § 2727; R., § 2959.] 

This section is applicable where plaintiff an amendment thereto. I t is not sufficient 
seeks to recover exemplary damages on the to make it in the reply: Ibid. 
ground that the acts of defendant were ma- Exemplary damages cannot be recovered 
licious: Jones o. Marshall, 56-739. unless malice is averred: Johnson v. Chicago, 

An averment of malice by plaintiff when JB. I. & P. B. Co., 51-25. 
required should be made in the petition or 

SEC. 3638. Bond—breaches of. In an action on a bond with condi
tions, the party suing thereon shall notice the conditions and allege the 
facts constituting the breaches relied on. [C.73, § 2728; R., § 2960; C'51, 
§ 1818.] 

Attaching a copy of the bond to the plead
ing as an exhibit is not a compliance with 
this section: Ryder o. Thomas, 32-56. 

It is not always sufficient to state the con
dition correctly and aver a breach thereof in 
the words of the instrument itself. The pe
tition should set out the facts fully enough 
to enable the court, upon the admission of 
the facts set forth, to grant the relief sought: 
Leas ». White, 15-187. 

In an action on a delivery bond, held, that 
It was not necessary to make an assignment 
of a breach thereof, there being in such case 
but one breach and the measure of damage 
being fixed by statute: Gordon o. Atkinson, 
Mor., 195. 

In an action on an attachment bond the 
bond should be set out, the conditions no
ticed, and the facts establishing the breach, 
as, for instance, that the attachment was 
wrongfully sued out, alleged: Burnt v.Bheum, 
52-619. 

In an action upon a bond plaintiff cannot 
recover any moro than a nominal sum until 
some damage resulting from the breach 
thereof has been averred and proven, even 

although the breach is alleged and shown: 
IAnder v. Lake, 6-164. 

In an action upon a bond it must be al
leged that the damages which have become 
payable thereunder have not been paid: 
Jiyder v. Thomas, 32-56; Horner v. Harrison, 
37-378; Hencke v. Johnson, 62-555. 

At common law it was sufficient to assign 
a breach in the words of the contract either 
negatively or affirmatively, or in words co
extensive with the import and effect of the 
contract, and as defendant must know in 
what respects he has or has not performed 
his contract, any great particularity ought 
not to be required. Accordingly, in an 
action upon a penal bond providing for the 
payment of a penalty for the illegal sale of 
intoxicating liquors, held, that it was suffi
cient to allege a sale for purposes other than 
those permitted, and it was not necessary to 
state for what purpose such sale was made, 
nor when, where, and to whom: Jones County 
v. Sales, 25-25. 

In an action upon a bail bond or recogni
zance, the petition need not aver the partic
ular fact that the officer had power to take 
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As to pleading breach of contract in gen
eral, see notes to \ 3559. 

it: Furgison v. State, 4 G. Gr., 302; State v. 
Hufford, 23-579. 

SEC. 3639. Amount of proof. A party shall not be compelled to prove 
more than is necessary to entitle him to the relief asked for, or any lower 
degree included therein, nor more than sufficient to sustain his defense. 
[C.73, §2729;R., §2966.] 

Where the petition alleges two states of 
facts upon either of which defendant would 
be liable, and some of its averments while 
material to one are redundant to the other, 
failure to prove the latter, where a right of 
recovery is established without such facts, 
will not defeat the recovory: Way v. Chicago, 
B.I.&P.B. Co., 73-463. 

Where the proof of an occurrence is made 
by statute presumptive evidence of liability, 
it is not necessary to prove negligence of 
the defendant in connection therewith, even 
though alleged in plaintiff's petition: Engl» 
v. Chicago, M. & St. P. B. Co., 77-661. 

The fact that plaintiff is allowed to recov
er without proving the entire facts alleged 
by him will not constitute error where his 
petition alleges the grounds necessary to en
title him to recover, and sufficient is proved 
to make out a cause of action: Little v. Me-
Glare, 38-560. 

Where plaintiff sought to recover for 
medical services as family expenses, and 
averred in his petition that such services 
were necessary family expenses, held, that 
the averment that they were necessary be
ing not required need not be proved: Schra-
der v. Hoover, 80-243. 

In an action for damage by fire from an 
engine it is sufficient for plaintiff to set forth 
the occurrence of the injury, and an aver
ment of negligence is mere surplusage; but 
such unnecessary averment does not change 
the burden of proof, and it is nob sufficient 
to show that the company was not negligent 
an operating its road, but the presumption 
of liability is overcome only on proof that 
it was not guilty in the matters which were 

the immediate cause of the injury: Engle v 
Chicago, M. & St. P. B. Co., 77-661. < 

A party is not required to prove the un
necessary averments of a pleading. All that 
is required is proof sufficient to establish the 
cause of action or defense: Knapn v. Cowell, 
77-528. 

It is necessary to prove only the substance 
of the issue. Thus where, in an action 
for malicious prosecution in charging plain
tiff with being the father of a bastard child, 
it was alleged that defendant was the father 
of such child, held, that this averment formed 
no part of the real issue and need not be 
proven: Oreen v. Cochran, 43-544. 

Where the question of a trust is raised by 
the pleadings, the court may grant relief, 
although the trust as found does not corre
spond in its entire scope and purpose with 
that alleged: Jordan v. Broten, 56-281. 

Where the statute authorized a party hav
ing a hedge on the partition line between his 
own and another's land to select his own half 
thereof and require payment for the other 
half by the adjoining owner, and plaintiff in 
his petition claimed to recover one-half of 
the hedge, alleging its value to be a certain 
amount, and evidence showed that he had 
selected one-half and the fence-viewers had 
found the value of the other half, held, that 
there was no variance: McKeever v. Jenks, 
59-300. 

Further as to variance, see \ 3597 and 
notes. 

Section applied: Arnold v. Arnold, 20-273; 
Sweezey v. Collins, 36-589; Snyder v. Beno, 38-
329; Knott v. Tincher, 39-628; Edwards v. Cot-
trell, 43-194; Moseley v. Shattuck, 43-540, 543; 
Kearney v. Fitzgerald, 43-580. 

SEC. 3640. Denial of genuineness of signature. When a written 
instrument is referred to in a pleading, and the same or a copy thereof is 
incorporated in or attached to such pleading, the signature thereto, and to 
any indorsement thereon, shall be deemed genuine and admitted, unless the 
person whose signature the same purports to be shall, in a pleading or 
writing filed within the time allowed for pleading, deny under oath the 
genuineness of such signature. If such instrument is not negotiable, and 
purports to be executed by a person not a party to the proceeding, the 
signature thereto shall not be deemed genuine or admitted, if a party to the 
proceeding, in the manner and within the time before mentioned, states 
under oath that he has no knowledge or information sufficient to enable him 
to form a belief as to the genuineness of such signature. The person whose 
signature purports to be signed to such instrument shall, on demand, be 
entitled to an inspection thereof. [C. 73, § 2730; R., § 2967.] 

Signature deemed genuine unless denied: case of city warrants: Clark ». Des Moines, 
Where the assignment of a judgment is sot 
out, the signature to such assignment will be 
deemed true until denied under oath: Ed
monds v. Montgomery, 1-143; so held, also, in 
an action against the guarantor of a promis
sory note: Partridge v. Patterson, 6-514. 

This statutory provision is applicable in 
88 

19-199, 227. Also in case of county warrants: 
Clark v. Polk County, 19-248. 

Signatures to a deed, not being denied un
der oath, must be taken as genuine: Black-
shire v. Iowa Homestead Co., 39-624. 

In an action upon a bond of a district 
township, the answer not being under oath, 
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held, that, the signature being shown to be 
genuine, there was no error in admitting the 
bond in evidence: Curry v. District Tp, 62-
102. 

Although defendant flies a verified an
swer, yet, if he does not therein deny the 
genuineness of the note sued on, it may be 
admitted in evidence without proof of the 
genuineness of such signature: Jones v. Ba
ker, 76-303. 

Where a writing is incorporated in the 
petition by copy and the genuineness of the 
signature thereto is not denied under oath, 
the signing of the instrument is not to bo 
deemed in question: Thompson v. Lentil, 62 
N. W., 842. 

Where no issue is formed in regard to the 
genuineness of any signature this section 
does not apply: Sawin v. Union Building & 
Swing Ass'n., 64 N. W., 401. 

Section held applicable to an indorsement 
of a negotiable instrument in a suit between 
the indorsee thereof and the maker: Shaw v. 
Jacobs, 89-713. 

Effect of denial: Where the genuineness 
of the signature is denied under oath, the 
party seeking to introduce the instrument in 
evidence cannot do so until he has estab
lished prima facie the genuineness of the sig
nature; and in case the signature is that of 
an agent purporting to act for the principal, 
whose name is signed to the instrument, 
the authority of the agent to bind the prin
cipal must be shown: Miller v. House, 67-737. 

If the signature to a written instrument 
is denied and is established by proof, the in
strument imports a consideration: McCor-
mick v. Jacobson, 77-582. 

Where denial under oath not required: 
The statutory provision does not apply to an 
administrator suing on the note of his dece
dent, and a denial by him of the execution 
puts in issue the genuineness of the signa
ture: Ashworth v. Grubbs, 47-353. 

By whom denial made: The denial under 
oath contemplated in the statute must be by 
the party whose signature it purports to be: 
Walker v. Sleight, 30-310. 

A denial by the maker of the genuineness 
of the signature of an indorser is not suffi
cient to throw the burden of proving the 
genuineness of such signature upon the party 
claiming thereunder: Robinson v. Lair, 31-9. 

Under a prior statute it was held that the 
denial under oath was required to be made 
by defendant, although the instrument pur
ported to be signed by an agent or another 
person for him: Thompson o. Abbott, 11-193. 

The genuineness of a signature may be 
placed in issue by denial not made by the 
person whose signature it purports to be and 
in such case the burden of proof as to that 
issue is upon the party making the denial: 
Shaio v. Jacobs, 89-713. 

What sufficient denial of signature : The 
denial that a note sued on was for a valuable 
consideration assigned and indorsed to plain
tiff by defendant or by any other person with 
his knowledge or assent, at the time set forth 
in the plaintiff's petition, although under 
oath, does not amount to a denial of defend
ant's signature: Carle v. Cornell, 11-374. 

An allegation by defendant that the in

strument sued on by plaintiff has been 
materially changed after execution without 
defendant's knowledge and consent does not 
constitute a denial of the execution of the 
instrument, and it is therefore not necessary 
to introduce the instrument in evidence: 
Hcwan v. Merchants, etc., Ins. Co., 81-321. 

Denial of execution: Under this section 
a denial of the execution of the instrument 
will not be sufficient to put in issue the genu
ineness of the signature: Loomis v. Metcalf, 
30-382. 

Nor will a denial of knowledge or infor
mation as to the signing of the instrument 
put the signature in issue: Hall v. Mina Mfg. 
Co., 30-215. 

Nor will denial that defendant ever signed 
or executed an instrument of such tenor and 
effect raise such an issue: Douglass v. Math-
eny, 35-112. 

An answer admitting the making of a note 
at the time specified in the petition, similar 
in tenor to the copy declared on, but stating 
that whether the one sued on was the iden
tical note, and the defendant's signature 
thereto genuine, were matters with which he 
was not acquainted, and therefore requiring' 
plaintiff to prove the same, heldnot to oe such 
a denial as to raise an issue with reference 
to the execution of the note: Sheldon v. Mid-
dleton, 10-17. 

It is not necessary that the answer shall 
be sworn to in order to raise an issue on the 
execution of a note. This section gives to 
defendant the privilege of denying the genu
ineness of the signature under oath and thus 
changing the burden of proof to plaintiff, 
who must then prove its genuineness: Lyon 
v. Bunn, 0-48; Seachrist v. Griffeth, 6-390; Ter-
hune v. Henry, 13-99. 

A denial, though not sworn to, puts in 
issue the execution so far as to prevent its 
being taken as admitted: Fannon v. Robinson, 
10-272. 

Under a denial of the execution defend
ant may introduce evidence that the instru
ment, by reason of alterations or otherwise, 
is not such as he signed, without having-

denied the genuineness of the signature 
under oath: Lake v. Cruikshank, 31-395. 

In an action upon a contract claimed to be 
held by plaintiffs by an assignment where 
defendant's answer put in issue both the 
execution of the assignment and plaintiffs' 
ownership of the claim, held, that the bur
den was upon plaintiffs to establish the exist
ence of the assignment and their owner
ship of the same when the action was com
menced: Probert v. Anderson, 77-60. 

A denial of the execution of a note puts 
in issue the genuineness of the signature 
and disposes of the presumption which or
dinarily obtains in favor of the genuineness 
of the signature to a written instrument 
when the statutory denial is not made: 
Schidte v. Cmdthurst, 62 N.W., 770. 

Burden of proof: Where a written in
strument was relied upon by a party in his 
pleading, but was not so set out by copy that 
the opposite party was required to deny the 
genuineness of the signature under oath, 
held, that such instrument should not have 
been admitted in evidence over an objection 



Ti». XVIII, Cli. ». 

1395 
PLEADING. §§ 3041-3642 

thereto, until evidence tending' to prove its 
genuine character had been introduced : Hay 
v. JPrvskr, 49-454. 

The object of this section is to change the 
burden of proof in respect to the execution 
of the instrument, and cast it upon defend
ant, but defendant is not estopped from con
troverting the execution of the instrument, 
or his signature thereto, by proof, where lie 
has denied th^ execution in his answer: San-
key v. Trump, 35-26". 

" Defendantmay. by answer not under oath, 
deny the genuineness of his signature, and 
support such allegation by proper evidence, 
the burden of proof being upon him: Brayley 
v. Hedges, 52-6:23. 

Whilst a denial of the execution of a note 
will not cast upon plaintiff the burden of 
proving the signature, yet it will permit de
fendant to prove that the signature is not his: 
Sully r. Goldsmith, 49-690. 

When a signature is denied, while the 
defendant must introduce sime evidence to 

support his defense and overthrow the prima 
facie case made by the writing, yet, when he 
has done so. the cnus probanéli as to the genu
ineness of the signature rests upon plaintiff: 
Farmers', etc., Bank »\ Young, 36-44. 

Where the genuineness of the signature 
is put in issue the burden of proving it is on 
the plaintiff. The denial of a claim against 
a decedent's estate under \ 3340 is a sufficient 
denial to put in issue the genuineness of the 
signature of the instrument evidencing such 
claim: Smith v. King, 88-105. 

Signature admitted: When a written con
tract is set out in the pleadings and recog
nized by the parties on both sides it is not 
necessary for them to prove the signature: 
Brewer's Estate v. Crow. 4 G. Gr., 520. 

Where the execution of a conti-act set 
out in the pleadings is not denied underoath 
and there is no evidence tending to show 
that it has not been duly executed, its exe
cution should bo l-ogarded as admitted: 
Templin v. Iiothwcilcr, 56-259. 

SEC. 3641. Supplemental pleading. Either party may be allowed to 
make a supplemental petition, answer or reply, alleging facts material to 
the case wliich have happened or have come to his knowledge since the 
filing of the former pleading; nor shall such new pleading be considered a 
waiver of former pleadings. [C.73, § 2731; R., § 2968; C. '51, § 1749.] 

The ordinary use of a supplemental peti- Tn an action for an injunction to restrain 
tion is in alleging facts transpiring after the the illegal sale of liquor on the premises as 
beginning of the action, or which were not 
known at that time, tending to strengthen 
or re-enforce the cause of action or to en
large the extent of, or change the relief 
sought. Whether a supplemental petition 
may be filed is largely within the discretion 
of "the court: Leech v. Oermania, Building 
Assn, "0N.W.,1090. 

An amended petition should refer to mat
ters existing previously to the commence
ment of the action. Those matters arising 
subsequently thereto should be set up in a 
supplemental petition: Sccvers v. Hamilton 
11-60. 

Evidence cannot be given of matters aris
ing after the commencement of the action, 
whether occurring before or after the filing 
of the pleading, unless foundation has been 
laid by a proper supplemental pleading: 
Allen r. Newberry, 8-65. 

Where defendant alleged, by way of de
fense, that the claim sued on was only to be
come mature on a contingency which had not 
happened, lidd, that plaintiff might, in a sup
plemental petition, set up the happening of 
such a contingency after suit was brought: 
Darcnport r. Mitchell, 15-194. 

A substituted i>etition may be deemed a 
supplemental pleading in such sense that if 
the cause of action liad already arisen at the 
time the substituted petition was filed it 
might be maintained although the cause of 
action had not accrued when the action was 
commenced: Bloom r. State Ins. Co., 62 N.W., 
810. 

Where the pet ilion improperly sets upa 
cause of action not yet accrued, but such 
cause Of action does afterwards accrue, it 
may then ba set up in a supplemental peti
tion: Siglcr t\ Oondon, 68-441. 

S E C . 3 6 4 2 . M a t t e l 1 i n a b a t e m e n t . M a t t e r in a b a t e m e n t m a y b e s t a t M 
in t h p a n s w e r o r r e o l v . e i t h e r tosretber wi th o r without , CJMISPS of dofpricp i.. 

a nuisance the petition charged that defend
ants " have established and are now " keep
ing and maintaining a nuisance: held, that, 
evidence of illegal acts committsd at any 
time after the commencement of the action 
was competent: State v. Williams, 90-513. 

An answer setting up matters in bar oc
curring since the last adjournment of the 
court can only be interposed by leave of 
court, and intheabsenceofsuchleaveshould 
be disregarded: Williams v. Miller, 10-344. 

Where the relief asked in the original 
petition, being the right to redeem a portion 
of premises sold at foreclosure sale, was 
granted, but before the expiration of the 
time for such redemption as thus allowed a 
party asked in a supplemental petition that 
the decree be modified so as to allow the re
demption of an additional portion of the prop
erty, and it appeared that the full relief was 
not asked at first through mistake or over
sight and without negligence, held, that the 
relief sought in the supplemental petition 
should be granted: Hervey v. Savory, 48-313. 

When in an action to foreclose a mortgage 
securing several notes recovery is sought for 
all the notes that will maturo before final de
cree, there is no necessity for amendment or 
supplemental pleadingsctting up the matur
ity of notes maturing after the commence
ment cf the suit and asking relief as to them: 
Whiting o. Eichelberger, 16-422. ' 

Where an action is brought without com
pliance with a condition precedent required 
by the contract, the plaintiff cannot by su)>-
plcmental petition set up the performance of 
such condition and thus cure the defect: 
Zalesky v. Home Ins. Co., "1 N. W., 560. 
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bar, and no one of such causes shall be deemed to overrule the other; nor 
shall a party, after trial on matter of abatement, be allowed in the same 
action to answer or reply matter in bar. [C.73, § 2732; R., § 2969.] 

A void judgment is not pleadable Another action ponding: Two actions 
cannot be maintained at one time between 
the same parties for the same cause if objec
tion bo made: Weaver v. Stacy, 93-6S3. 

Under the provisions of the Code of "51. 
/f«?c7, that a plea to the jurisdiction, or that 
there was another action pending, was as 
proper and leg itimate as before the adoption 
of that Code: liawson r. Guiberson, 6-507. 

The fact that there is another action 
pending between the same parties for the 
same cause of action may be pleaded in abate
ment to another action in which the same 
parties are the real parties in interest, al
though there may be other parties thereto 
who are merely nominal: Jennings r. War-
nock: 37-278. 

Where two actions arc brought for the 
same cause of action, but one of them is dis
missed before that fact is pleaded in abate
ment in the other, or indeed if the one be 
dismissed before the court has in the other 
determined the sufficiency of the plea in 
abatement, the plea should be overruled. 
(OverrulingBawson v.Guiberson. 6-507): Bush 
r. Frost, 49-183. 

To constitute the defense of a previous ac
tion pending it must appear that the former 
action is still actually pending: Hawley v. 
Chicago. B. if- Q B. Co., 71-717. 

A previous action pending is not a defense 
if the former action is dismissed before the 
question as to its pendency comes before the 
court for determination: Ball r. Keókuk & 
N. W. B. Co., 71-306. 

The pendency of another action in the 
name of another plaintiff suing on the same 
cause of action is not ground of abatement: 
Guest r. Byington, 14-30. 

An action pending in the federal court 
brought by creditors to sot aside a general 
assignment will not necessarily prevent an 
action by the same creditors in a state court 
to have the assignee enjoined from paying 
dividends under such assignment: Wurtz r. 
Hart, 13-515. 

That a person seeking relief might ob
tain it by cross-bill in another pending action 
cannot be made an objection in an original 
action: Oslmn v. Cloud, 23-104. 

Where plaintiff in one action asked dam
ages for the use of property by a railway 
company, and the company in another action 
sought to compel the party who was plaintiff 
in the first to convey a right of way in ac
cordance with an alleged agreement, held, 
that although the fact as to the alleged 
agreement was in issue in both actions, the 
])endency of the first could not be pleaded in 
abatement as to the second: Chicago tfe S. 
W. 7?. Co. v. Heard, 44-358. 

The fact that the party had one action 
pending against the sheriff to enjoin an 
execution sale, lield not to be matter which 
should be urged in abatement of an action 
against the purchaser of the property at 
execution sale: Jones v. Brandt, 59-332. 

Stc . 3643. Subsequent defenses. Any defense arising after the com-
uaeiiufcinent of any action shall be stated aecor-diug to the fact, without any 

is not pleadable in 
abatement of another suit brought upon the 
same subject-matter: Zalesky ». Imca Stale 
Ins. Co.. 70 N.W., 187. 

An action to quiet title will not bo abated 
because plaintiff brought a prior action for 
the «ame purpose which was dismissed be
fore the second suit was tried: Moorman >: 
Gibbs. 75-537. 

In an action praying for an injunction to 
restrain defendant from keeping a saloon for 
the sale of intoxicating liquors, where de
fendant pleaded in abatement the pendency 
of a former action, held, that the burden o'f 
proof was upon détendant to show that both 
actions related to the same place, and, held. 
also, that the evidence was insufficient to es
tablish that fact: Farley v. Hollenfeltz,~9-V2G. 

That the pendency of another action for 
the •-amo cause of action is a ground of de
murrer, see § 3561. 

Jurisdiction: The proper mode of raising 
the objection of want of jurisdiction where 
it is not apparent upon the face of the peti
tion is by pleading the facts in abatement: 
Meunch v. Breilenbach, 41-527. 

Award: The fact that a cause of action 
has been settled by an award on file is mat
ter to be pleaded in abatement, and cannot 
be raised bv motion to dismiss the action: 
Ilyncs i: Sabida. A. ife D. B. Co., 38-258. 

Garnishment: That defendant has been 
garnished for a debt due the assignor of 
plaintiff before assignment, if no judgment 
has yet been rendered in the garnishment 
proceedings, is pleadable in abatement and 
not in bar: Clise v. Freeborne. 27-280. 

Effect of abatement: The sustaining of a 
demurrer to an answer setting up matter in 
abatement is not a trial in such sense as to 
prevent a setting up of matter in bar by way 
of answer: Winct v. Berryhill. 55-411. 

The mere filing of an answer setting up a 
plea in abatement by reason of defect of par
ties will not warrant a dismissal of the action: 
McCormick v. Blossom. 40-256. 

Must be pleaded: Proof of matter tend
ing to abate the action, if objected to, should 
not be received if such matter has not been 
pleaded; and, held, that although a champor-
tous contract as to the maintenance of plain
tiff's suit appeared from the evidence, yet. as 
no such fact was pleaded, it was not a ground 
for abating the action: Allison v. Chicago ifc 
JV. W. B. to, 42-274. 

The pendency of another action not ap
pearing on the face of the petition must be 
raised by answer in order to constitute a 
defense: Treanor ». Sheldon Hank, £0-575. 

Judgment: Tf the judgment does not show 
that it is on matter in abatement, the pre
sumption in a subsequent action on the same 
claim is that it was rendered on matter in 
bar: Garretson v. Fcrrall, 92-728. 

As to form of judgment on matter in 
abatement, see \ 3771. 
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formal commencement or conclusion, and any answer which does not state 
whether the defense therein set up arose before or after action shall be held 
to be of matter arising before action. [C'73, § 2733; R., § 2970.] 

SEC. 3644. Consolidation of actions. When two or more actions are 
pending in the same court which might have been joined, the defendant 
may, on motion and notice to the adverse party, require him to show cause 
why the same shall not be consolidated, and if no sufficient cause is shown, 
it shall be done. [C. '73, § 2734; R., § 2980.] 

The power of the court to consolidate ac- of the questions presented by the pleadings 
tions has long been exercised in the absence in both of the former actions, and the power 
of any express statutory direction, and the and jurisdiction of the court with reference 
relief which by this section is given to de- to this new action is the same as though it 
fendant with reference to actions pending in had been brought in the manner in which 
the same court which might have been actions are ordinarily instituted: Browne v. 
joined may also in a proper case be given to Hickie, 68-330. 
plaintiff: Viele v. Germania Ins. Co., 26-9, 46. Where three separate actions were 

Failure to give notice of the consolida- brought against the same defendant joined 
tion of actions will not render the judgment with different co-defendants in each action, 
invalid as to so much thereof as might prop- held, that plaintiff might, after dismissing 
erly have been rendered in an action to the action as to such co-defendants, have all 
which defendant was properly a party, with- the actions consolidated: Harwich v. Wed-
out consolidation being made: Willard v. dington, 73-300. 
Calhoun, 70-650. In a particular case, held, that a consoli-

Where actions are by consent of parties dation of actions where one suit would have 
consolidated, the two separate actions may adjusted the entire issues of both cases would 
be deemed discontinued, and a new and dis- have been proper: Turner v. Bradley, 85-512. 
tinct action created, in which is included all 

SEC. 3645. Lost pleading—substitution. If an original pleading is 
lost, or withheld by any one, the court may order a copy thereof to be sub
stituted, or a substituted pleading to be filed. [C'73, § 2735; R., § 2982; 
C'51, § 1760.] 

As to substituting lost pleadings, see notes to \ 288. 

SEC. 3646. Records not to be altered. No record shall be amended 
or impaired by the clerk or other officer of the court, or by any other per
son without the order of such court, or of some court of competent authority. 
[C'73, §2736; R., §2984.] 

CHAPTER 9. 

OF TRIAL AND JUDGMENT. 

SECTION 3647. Issues. Issues arise in the pleadings where a fact or 
conclusion of law is maintained by one party and controverted by the other. 
They are of two kinds: 

1. Of law; 
2. Of fact. [C'73, § 2737; R., § 2993.] 
Issues arising in special proceedings must termined by assigning the proceeding to 

be tried either as an ordinary or equitable whichever clasb it appropriately belongs: 
proceeding, and the mode of trial will be de- Sisters of Visitation v. Glass, 45-154. 

SEC. 3648. Of fact and of law. An issue of fact arises: 
1. Upon a material allegation of fact in the petition denied by the answer; 
2. Upon material allegations of new matter in the answer, either denied 

by a reply or by operation of law; 
3. Upon allegations of new matter in the reply, which shall be con

sidered as controverted by the opposite party without further pleading. 
Any other issue is one of law. [C. 73, § 2738; R., §§ 2994-5.] 
As to when reply is necessary, see g? 3576, 3622. 

SEC. 3649. Trial defined. Issues of law must be tried first. A trial 
is a judicial examination of the issues in an action, whether they be issues 
of law or of fact. [C'73, § 2739; R., §§ 2996-7; C'51, § 1770.] 
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In conformity to this definition of trial, 
held, that the rendering of a judgment by a 
justice of the peace in a criminal case on a 

plea of guilty was not a trial in such sense as 
to entitle the justice of the peace to a trial 
fee: Mathews v. Clayton County, 79-510. 

SEC. 3650. How issues tried. Issues of fact in an ordinary action 
must be tried by jury, unless the same is waived. All other issues shall be 
tried by the court, unless a reference thereof is made. [C'73, § 2740; R., 
§2998; C a l , § 1772.] 

It is not prejudicial error to refuse a jury 
trial where the questions involved are such 
that nothing arises for the determination of 
a jury: Bremer County Bank v. Bremer County, 
42-394. 

The amount of damages is to be assessed 
by the jury, and it is improper to order an 
assessment by the clerk: Wiley v. Arnold, 1 
G. Gr., 365. 

An action for divorce being an action in 
equity, the parties have no right to a jury 
trial: Sherwood v. Sherwood, 44-192. 

An issue of fact in an equitable proceed
ing is to be tried by the court and cannot be 
submitted to a jury, even as formerly pro
vided under Revision, <j 2999, for the purpose 
of informing the conscience of the court. 
The reference contemplated in this section 
is not one to a jury, but such an one as is 
provided for in \ 3734 el seq. (overruling in 
this respect, Sherwood v. Sherwood, 44-192, 
and Howe Machine Co. v. Wooley, 50-549): 
Hoburt v. Hobart, 51-512. 

A party may rely as a defense to a con
tract upon matter such as fraud in its execu
tion, showing that no such contract was 
entered into by the parties, although he 
might in equity make such fact the ground 
for a cancellation of the contract. The in
terposition of such a defense does not raise an 
equitable issue: Carey v. Gunnison, 65-702. 

Where the same action involves issues 
cognizable in equity, and also law issues. 
either party is entitled to a jury trial as to the 
latter, and those issues are to be tried first 
the determination of which will be most 
likely to dispose of the case: Morris v. Merritt, 
52-496. 

I t is not error in the court to overrule 
motion of a party to submit to a jury certain 
issues in an equitable action: Shontz v. Evans, 
40-139. 

The right to trial by jury is not inalien
able, but may be waived or forfeited: Wil-
kins v. Treynor, 14-391. 

It is immaterial that the party complain
ing of the illegality of the jury is a munici
pal corporation. Although it may be that 
such a corporation has no constitutional 
right to jury trial, yet the statute does not 
profess to make any special provisions for 
such cases: Kelsh v. Byerscille, 68-137. 

The verdict In a trial by a jury defective 
as to the number will be void unless the defect 
is waived. The mere act of the party m ac
cepting the jury will be deemed merely a 
waiver of further objection to individual 
jurors and not n waiver of the objection to 

number, where it appears that the party had 
no knowledge of the deficiency in that re
spect: CowUs v. Buckman, 6-161. 

The provision requiring a party to pay a 
jury fee, or increasing the jury fee, is not 
unconstitutional: Adae v. Zangs, 41-536, 542; 
Little v.McOuire, 43-447; Steele v. Central B. of 
Iowa, 43-109; State v. Verwayne, 44-621. 

Issues in a special proceeding are triable 
to the court without a jury: In re Bresee, 82-
573. 

Issues at law arising in actions commenced 
by equitable proceedings are triable accord
ing to the method of trial in equity, and a 
party thereto does not have a right to jury 
trial: Ryman v. Lynch, 76-587; Gatch v. Gar-
retson, 69 N. W., 550. 

If a cause is transferred to the equity 
docket the issues therein are triable without 
a jury whatever their nature: Marquis v. Ills-
ley, 68 N. W., 589. 

Where a case was set for trial to the court, 
without exception being taken, and subse
quently the pleadings were amended and an 
additional party was made plaintiff, held, that 
the defendant was not entitled to a jury, the 
jury having been dismissed for the term be
fore the time set for the trial of the case, the 
question whether there was such change of 
circumstances to entitle the defendant to 
withdraw his consent to a trial by the court 
and insist on a trial by jury, being within the 
discretion of the court for determination, and 
no review of its action on appeal being proper 
unless such discretion should appear to have 
been abused: Foster v. Hinson, 76-714. 

In an action for the possession of real es
tate and damages for its wrongful detention, 
where the question of ownership has been 
determined by equitable proceedings and 
judgment entered, the issue as to the value 
of the rents and profits need not be submit
ted to a jury, where there is no dispute as to 
the facts or amount: Woodbridge v. Austin, 
81-671. 

In equitable actions triable to the court, a 
reference may be made, even without con
sent. The parties are not entitled, as of 
right, to a trial by jury: Slate v. Orwig, 25-
280. 

And as to right of trial by jury, generally, 
see Const., art. I, \ 9, and notes. 

A party in default is not entitled to a jury 
to assess amount of recovery: See \ 3791 and 
notes. 

^Vaiver of jury trial, \ 3733. 
Trial to the court without a jury, see \ 3783 

and notes. •A 

SEC. 3661. Method of trial in ordinary actions—appeal. All issues 
of fact in ordinary actions shall be tried upon oral evidence taken in open 
court, except that depositions may be used as provided by law; and, upon 
appeal, no evidence shall go to the supreme court except such as may be 
necessary to explain any exception taken in the cause, and such court shall 
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hear and try the case only on the legal errors so presented. [18 G. A., ch. 
83; C.73, § 2741; R., § 2999.] 

To warrant the supreme court in review
ing errors of law in the admission or exclu
sion of evidence, the record need not contain 
all the evidence in the case, but need only 
show the purport of the evidence passed 
upon: Smith v. Johnson, 45-308. 

Evidence offered, but rejected, need not 
be taken to the supreme court on appeal 
where the error assigned is the dismissing 
of the case upon the evidence: State ex rel. v. 
Chamberlin, 74-206. 

The evidence in full is required in law 
actions only when, as an objection to the 
judgment, it is urged that the verdict is not 
supported by the testimony. The supreme 
court will pass upon the correctness of in
structions or rulings as to the admission or 
rejection of testimony when the bill of ex
ceptions contains a statement that there was 
evidence tending to prove the facts to which 
the instructions are applicable or states evi
dence, not necessarily in full, about which 
the question as to the admissibility of evi
dence arises. The issues in the case in de
termining the applicability of instructions 
and the competency and relevancy of the 
evidence are to be determined from the 
pleadings: Kelleher v. Keokuk, 60-473. 

In an appeal in a law action it is not nec
essary nor proper to set out in the abstract 
evidence not necessary to explain exceptions 
taken to the rulings which are brought be
fore the supreme court for review: Ham
mond v. Wolf, 78-227. 

In order to determine whether prejudice 
resulted to appellant by reason of the exclu
sion of evidence, not only the questions, but 
the answers, or the facts that they would 
tend to establish, should appear in the rec
ord. Unless prejudice be thus shown, the 
judgment cannot be disturbed on account of 
exclusion of evidence: Jenks v. Knott's Mexi
can Silver Mining Co., 58-549. And see notes 
to I 4139. 

Questions not raised below will not be 
considered on appeal: See notes, II, a, to \ 
4139. 

SEC. 3652. In equitable actions—certificate of evidence—trial anew 
on appeal. In equitable actions wherein issues of fact are joined, all the 
evidence offered in the trial shall be taken down in writing, or the court may 
order the evidence, or any part thereof, to be taken in the form of deposi
tions, or either party may, at pleasure, take his testimony, or any part 
thereof, by deposition. All the evidence so taken shall be certified by the 
judge at any time within six months after the entry of a final decree, and 
the evidence and certificate be made a part of the record, and go on appeal 
to the supreme court, which shall try the cause anew. [19 G. A., ch. 35, § 
1; 17 G. A., ch. 145; C.'73, § 2742.] 

Special proceedings_ (such as probate of 
wills, etc.) are triable in the supreme court 
upon legal errors duly assigned, and not de 
novo: Boss v. McQuiston, 45-145; Sisters of 
Visitation v. Glass, 45-154; Brett v. Myers, 65-
274. 

The mode of trial in special proceedings 
will be determined by assigning the proceed
ing to that class, legal or equitable, to which 
it properly belongs: Davis v. Clinton, 55-549. 

If a special proceeding is triable as an 
ordinary action, there is the same right to 
trial by jury, change of venue, etc., as in 
ordinary proceedings: Whitney v. Atlantic 
Southern È. Co., 53-651. 

An appeal in the proceedings with refer
ence to the allowance of county printing must 
be prosecuted as ordinary proceedings and 
evidence cannot be introduced by affidavit: 
Democrat Publishing Co. v. Leivis, 90-304. 

The rule is to try all causes on oral evi
dence, and, in the supreme court, on excep
tions and errors duly assigned, and if trial 
de novo on appeal is desired,the proper steps 
to secure it must be taken: Finch v. Mollinger, 
47-173, 175. 

Under Revision, I 2999, held, that in 
equity actions tried by the second method 
(as provided in that section) the supreme 
court could only consider questions of law 
properly assigned, as in actions by ordinary 
proceedings: Snmoden v. Snowden, 23-457. 

A trial of a case to a referee does not con
stitute a trial in open court, nor will a subse
quent hearing o'f the case on exceptions to 
the report of the referee constitute such, 
trial: Mobart v. Hobart, 45-501. 

The question of the correctness of the 
ruling of the lower court in excluding evi
dence may be raised under the statement 
that the evidence offered tended to prove 
facts which would have been material with
out setting out in full the questions asked: 
Forcum v. Independent Dist.. 68 N. W., 802. 

Further as to the record on appeal, see 
notes to i 4139. 

Cases tried as equitable: Where a pro
ceeding has been treated without objection in 
the lower court as equitable, it is to be so 
treated in the supreme court: Hintrager ». 
Sumbargo, 54-604; Balch v. Ashton, 54-123; 
Manchester v. Houg, 66-649; Fritzler v. Bobin-
son, 70-500. 

Where an equitable action and a counter
claim therein were both tried in the court 
below as in equity, held, that on appeal all 

the issues would be triable de novo, although 
the counter-claim was legal in its nature: 
Taylor v. Kiev, 54-645. 

Where the issues are equitable it will be 
presumed that the case was tried as an equi
table action, unless the record shows the 
contrary: Baldicin v. Davis, 63-231. 

The supreme court regards cases tried in 
the lower court under the rules governing 
equitable actions as belonging to that class, 
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whether any question of strictly equitable 
jurisdiction arises or not; but the fact that 
the case was tried before a court without a 
jury does not show that it was tried as an 
equitable action: McCormick v. Lwndburg,~l±-
558. 

Mistake in form of proceeding: Where 
a case is tried without objection or exception 
in the court below as a case in chancery, and 
appealed to the supreme court in form to be 
tried de novo, it will be so tried, whether 
properly triable as an equitable action or 
not: Clute v. Frasier, 58-268. 

A party cannot, on appeal, complain that 
relief is granted in an action at law which • 
could only be given in equity, where the ac
tion, although brought by ordinary proceed
ings, is tried below and upon appeal as an 
equitable action: Graham ». Rooney, 42-567. 

Trial de novo is the proper method in 
equity: Equity cases tried by the method 
provided by statute must on appeal be 
heard de novo. The appellant cannot have 
the case tried in any other manner. It is the 
mode of trial and not the character of the 
case and the relief sought which determine 
the method of trial on appeal: Blcragh v. Van 
Hoorebeke, 48-40. 

Where a case was on appeal properly tri
able de novo, held, that the court would not 
refuse to try it in that manner because the 
attorney, by reason of a mistaken belief as 
to the proper method of trial in such an ap
peal, had not embodied all the evidence in 
the abstract, or introduced evidence in the 
court below which he wished to have con
sidered on such appeal: Shencoocl v. Sher
wood, 44-192. 

An equity case will be tried de novo on 
appeal, notwithstanding the special finding 
of the jury on the trial below: Chambers v. 
Ingham, 25-222. 

Where an equitable action is triable de 
novo on appeal, the fact that the referee re
ports the facts and conclusions of law sepa
rately will not give to his findings the effect 
of a special verdict, and the supreme court 
may still try the case upon the facts: Cooper 
v. ijkeel, 14-578. 

The constitution guaranties the right of 
trial de novo on appeal in an equitable action, 
and a former statutory provision for a re
view of divorce and foreclosure cases only 
upon errors assigned was held unconstitu
tional: Shertcood v. Sherwood, 44-192; Hence 
Machine Co. v. Woolly, 50-549. 

Where appellant insists upon a trial de 
novo, and appellee objects, there can be no 
ground of complaint of either party where 
the court tries the cause anew and affirms 
the judgment: McClain v. McClain, 57-167. 

I t is competent for the parties, with the 
consent and approval of the court, to waive 
provisions as to the manner of trial: Baker v. 
Jamison, 73-6,98. 

It is error to submit an issue of fact in an 
equity action to the determination of a jury, 
and the fact that such submission is errone
ously made will not prevent the trial of the 
case" de novo on appeal: Frank v. Hollands, 
81-164. 

Where it appears that the case was tried 
below as in equity, the evidence being in 

writing and certified b'y the judge, the cause 
will be tried de novo on appeal: Ryan v. 
Heenan, 76-589. 

Where in an action commenced as a law 
action a motion was made to transfer the 
cause to the equity side of the calendar, and 
the record failed to show a ruling on the 
motion, or that the cause was thereafter 
treated as in equity, or that any equitable 
relief was given, upon appeal, held, that it 
would be presumed that the motion was not 
ruled upon by the court, but was abandoned 
by plaintiff, and the cause would be treated as 
an action triable by ordinary proceedings: 
Johnson v. Webster, 81-581. • 

Further, as to trial de novo on appeal, see 
notes to § 4139. 

Trial of equity case on errors assigned: 
Where it did not appear that the steps re
quired by statute, in order to obtain a trial 
de novo on appeal, had been taken, held, that 
the case could not be tried in that manner, 
but only as a law action upon errors assigned: 
Lynch v. Lynch, 28-326; Mallory v. Lnscombe, 
31-269; Twoaood v. Rcily, 48-546; Howe Ma
chine Co. v. Woolly, 50-549. 

Where the necessary steps to secure a 
trial de novo have not been taken, errors of 
law properly assigned may be considered: 
Jordan v. Wimer, 45-65; Lutz v. Kelley, 47-307; 
Kershman v. Swehla, 62-654. 

On appeal in an equitable case, from a 
ruling on motion or demurrer, exceptions 
must be taken and errors assigned, as in an 
action by ordinary proceedings, and the hear
ing will be only* upon the errors assigned: 
Fink v. Mohn, 85-739. 

Errors in ruling upon demurrer or other 
issues of law must be preserved by exception 
and assigned as error. It is only as to issues 
of fact in equitable cases that a trial anew 
can be had in the supreme court: Exchange 
Bank v. Pottorfe, 65 N.W., 312. 

In such a case it will be necessary that 
the same steps sball have been taken to pre
serve and present the errors relied upon as 
must be taken in an action at law to secure 
a hearing upon the errors: Buckwaller v. 
Craig, 24-215; Krapfel v. PJiffner, 24-176; 
Schmeltz v. Schmeltz, 52-512. 

Parties have the right to prepare and 
have an equity case tried on appeal upon 
errors assigned, and may stipulate or agree 
upon evidence introduced and considered in 
the court below for that purpose: Hutchinson 
v. Wells, 67-430. 

On appeal in an equitable case from a 
ruling upon a motion or demurrer exceptions 
must be taken and errors assigned as in an 
action by ordinary proceedings, and the 
hearing will be only upon errors: Poicers v. 
O'Brien County, 54-501; Patterson v. Jack, 59-
632. 

That exception to a decree is not neces
sary to support an appeal, see notes to § 3749. 

Where in an action in equity judgment is 
rendered on the allegations in the pleading 
and an appeal is taken therefrom, no assign
ment of errors is necessary and the trial in 
the supreme court will be de novo: Heidle-
baugh v. Wagner, 72-601. 

Appellant in an equitable action may 
have the case considered on error, but for 
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that purpose an assignment of errors is re
quired: Marshall v.Westrope, 67 N.W., 257. 

Law case not triable de novo: Even 
though an action by ordinary proceedings is 
tried on written evidence, and on appeal to 
the supreme court all the evidence is taken 
up, the case will not be tried de novo, but 
only upon errors: Dove v. Independent School 
Dist,. 41-689. 

Regulations as to method: Although the 
legislature cannot take away the right of 
trial de novo on appeal in equity cases, yet 
the manner of its exercise may be regulated: 
Bicharás v. Hintraycr, 45-253. 

The right to a trial de novo in equity cases 
on appeal is granted by the constitution only 
where the mode and manner prescribed by 
statute have been followed in the court 
below and the necessary steps taken to obtain 
such a form of trial on appeal: Sisters of Vis
itation v. Glass, 45-154. 

Where a divorce case was not tried in 
open court, as required by statute, but was 
sent to a referee, who reported the evidence 
with his findings to the court, and all the 
evidence was taken to the supreme court on 
appeal, held, that as the trial in the court 
below was not in the manner prescribed by 
law, the supreme court could not try the case 
de novo: Hobart v. Hobart, 45-501. 

The legislature is not prohibited from 
providing for tho trial of chancery causes in 
the supreme court upon questions of law cer
tified by the court below. The provision pro
hibiting appeals in cases where the amount 
in controversy does not exceed one hundred 
dollars, except upon questions of law duly 
certified, is not unconstitutional as prohibit
ing a trial denovo: Andrews v. Burdick, 62-714. 

The rule is to try all cases on oral evi
dence in the lower court, and in the supreme 
court on exceptions and errors duly assigned, 
and if trial de novo on appeal is desired the 
proper steps to secure it must be taken: 
Finch v. Hollinger, 47-173. 

Change in statute applicable to actions 
pending: A change in the statute as to the 
method of trying equitable actions is appli
cable to a case commenced before the pas
sage of the. act which comes on for trial 
after the act has taken effect: Bailey v. Mal-
vin, 53-371. 

A change in provisions as to the certifi
cate of the judge, required to show that the 
evidence was all reduced to writing, held ap
plicable to actions pending but not tried: 
Cornell v. Cornell, 54-366. 

Where an equitable action was sent back 
on appeal for a new trial with permission to 
the parties to replead, and a trial was had 
after a change in the statute as to such method 
of trial, held, that the method of securing 
trial de novo on appeal was to be determined 
by the statute in force at the time of the sec
ond trial: Cross v. Burlington & S. W. R. Co., 
58-62. 

Written evidence: Where an order has 
been made for trial in an equitable action 
upon written evidence oral evidence is not 
admissible; Sexton v. Henderson, 47-131; Har
lan v Porter, 50-446. 

Under the law now in force, when a case 
is tried as an equitable action no order of the 

court that it be tried on written evidence is 
required. If the evidence is in fact taken 
down in writing and certified by the judge 
and properly made part of tho record it is 
sufficient: Hines v. Horner, 86-594. 

Taking down in writ ing: The taking of 
the testimony in shorthand, no transcript 
thereof being filed, is not a taking down "in 
writing:" Godfrey v McKean, 54-127. 

If the court orders the evidence taken 
down in shorthand, and the evidence is so 
taken and properly certified a t the time, and 
it is afterwards transcribed, this is a suffi
cient taking down in writing. I t is not nec
essary that the translation or transcript be 
made at the time of the trial: Boss v. Loomis, 
64-432; Howe v. Jones, 66-156. 

A case cannot be tried de novo on appeal 
unless the evidence be certified by the judge. 
I t is not sufficient that the evidence be taken 
in shorthand and the notes preserved: Bars-
kaddon v BaHlett, 63-180. 

But if the evidence is taken down in 
shorthand by order of the court, and the 
notes are afterwards transcribed by the re
porter and certified by him and filed, such 
transcript will be deemed written evidence; 
but this transcript must be filed within the 
six months allowed for making the judge's 
certificate. If the judge's certificate has 
been made in proper form in connection with 
the original notes as filed, i t may be re
garded as so connected with the transcript 
when made as to constitute, with the re
porter's certificate, a sufficient certificate of 
the evidence; but the certificate is not to 
be deemed complete until the transcript is 
made and certified by the reporter. This 
rule would, perhaps, have no application in 
a case tried by ordinary proceedings: Merrill 
v. Bowe, 69-653. 

Where the shorthand reporter's notes are 
filed, but are not extended or certified to by 
the reporter until after the expiration of six 
months from the trial, the case cannot be 
tried anew upon appeal, although the judge 
within the six months attaches his signature 
to the notes, to the effect that they contain 
all the evidence offered or introduced: Wise 
v. Usry, 72-74. 

The translation of the shorthand notes is 
required to be filed within six months from 
the rendition of the decree: Arts v. Cxdbert-
son, 73-13. 

The burden is upon appellant to show 
that the transcript of the shorthand notes 
was properly certified within six months 
after the entry of judgment: Moody v. Ed
wards, 72-456. 

Shorthand notes of the evidence taken 
on the trial and certified by the judge a t its 
close, when followed by the filing of the 
transcript of the same, is a sufficient taking 
down of the evidence in writing: Goetz v. 
Stutsman, 73-693. 

Where the shorthand notes of the evi
dence are certified to by the judge as con
taining all the evidence introduced and of
fered, together with all the objections and 
exceptions of the parties, and ordered filed 
and made a part of the record, and aro so 
filed, and afterwards the translation of the 
notes by the shorthand reporter and his cer-



1402 
§ 3652 TRIAL AND JUDGMENT. Tit. XVTII, Ch. 9. 

tificate thereto that such translation is full, 
true and complete, is filed within proper 
time, the evidence is sufficiently preserved 
to entitle the parties to trial anew on appeal: 
Adams County ». Graves, 75-642. 

It is no objection to the trial of a case de 
novo that the evidence was not taken down 
and certified by the official reporter where 
it is tried upon written evidence: Oately v. 
Knits, 64-537. 

Depositions : The granting of an order that 
an equity case be tried upondepositions rests 
in the exercise of the sound discretion of the 
court, and it will be presumed on appeal that 
such discretion has been properly exercised. 
The fact that the party making application 
has failed to avail himself of the opportunity 
to take depositions given by an order at a for
mer term may be sufficient ground for refus
ing the subsequent application for such order: 
Mills County Nat. Bank v. Perry, 72-15. 

Where a cause is ordered to be submitted 
on depositions it is incumbent on either party, 
desiring to offer documentary evidence, to 
give notice thereof to the opposite party and 
while the court, in the exercise of a proper 
discretion, may permit such evidence to be 
offered a t the trial and may also allow oral 
testimony to be taken, yet i t ought to allow 
the other party to rebut such evidence when 
it is received: Clapp y.(7?-ee)iipe,69N.'W.,1049. 

Trial term: When an order is made to 
take the evidence in the form of depositions 
the cause is necessarily continued, and the 
appearance term is not the trial term, even 
in actions for foreclosure, divorce, etc.; but 
if the evidence is ordered to be taken down 
in writing there need be no continuance un
less for cause, and the appearance term is 
the trial term for those classes of equitable 
actions: Hollrrook v. Fohty, 51-406. 

Where one party demands a trial the court 
should not continue the cause for the purpose 
of taking depositions without making an or
der for trial of the cause upon depositions. 
Elhcood, v. Price, 73-84. 

Question as to admissibility of evidence : 
On the trial of an equitable action de novo 
on appeal, questions a s to competency of testi
mony, admissibility of depositions, etc., come 
up as original questions upon the objections 
made in the court below, and upon their de
cision the testimony is considered or re
jected, as the case may be. If found com-
petentand admissible the testimony is con
sidered, although i t was excluded in the 
court below, but the decision is not thereby 
reversed, unless the consideration of such 
testimony makes a different conclusion neces
sary: Blowjh v. Van Hoorebeke, 48-40. 

Error in the admission of evidence in an 
equity case triable de novo on appeal does not 
constitute a ground of reversal: Hasner v. 
Patterson, 70-681. 

Immaterial evidence will be disregarded, 
whether objected to on the trial below or not: 
Cook v. Smith, 50-700. 

Upon trial of an equitable action de novo, 
the supreme court passes upon the sufficiency 
of the evidence properly admitted, and need 
not consider the objections to the admissi
bility of evidence made in the court below: 
Hanks v. Van Carder, 59-179. 

The fact that evidence has been errone

ously admitted In the lower court in such a 
case will not render a reversal necessary, 
but such evidence will be disregarded, and 
the final determination of the case will be 
made upon evidence properly received: 
Van Bogart v. Van Bogart, 46-359; Putney v. 
O'Brien, 53-117. 

If, however, testimony which is properly 
admissible, but is rejected by the lower 
court, is not a part of the record, the deter
mination that there was error in the action 
of the lower court In excluding it would ren
der it necessary to reverse the judgment and 
remand the cause. The proper practice in 
such cases i s to permit all testimony to which 
objections are sustained to be made part of 
the record, so that if held admissible by the 
supreme court it may be considered upon the 
trial in that court: Blouyh v. Van Hoorebeke, 
48-40. 

Where records were allowed to be intro
duced in evidence contrary to an order that 
all documentary evidence should be filed 
with the clerk before the trial of the case, 
held, that the party complaining, if taken by 
surprise, should have moved for a continu
ance, but was not entitled to a decree in his 
favor on account of such erroneous action of 
the court: Collins v. Valleau, 79-626. 

As the provisions of this section can be 
complied with and the full benefit of a trial 
de novo be secured only by causing all the 
evidence offered to be written down, if ques
tions asked are not permitted to be answered, 
and thus made part of the record, the de
feated party must be allowed to have a re
view of such questions upon error. Other
wise he would be denied the benefit of an 
appeal: Clinton Lumber Co. v. Mitchell, 61-132. 

Where in the trial of an equitable action 
a deposition was erroneously stricken from 
the files, held, that the supreme court would 
not try the case de novo, considering such 
deposition, but would remand the case for a 
new trial, in order that the opposing party 
might have an opportunity to introduce 
further evidence on his part: Sweetv. Brown, 
61-669. 

The supreme court will reverse a decree 
of the lower court where it is apparent upon 
the recoi'd that there is not sufficient evi
dence to sustain it: but if the record entry 
recites that there was other evidence, which 
would be sufficient, and which may have been 
lost, the case will be remanded for a retrial: 
Webster County v. Taylor, 19-117. 

It being the practice in the trial of equity 
cases in the trial courts to admit evidence 
offered, without ruling as to its admissibility, 
a party who, by cross-examining a witness, 
calls out the same evidence which he has ob
jected to in chief, will not be deemed to have 
waived his objection: Bonnell v. Braden, 70-
551. 

What questions considered: Where a 
case is tried de novo, all questions may be 
presented in the supreme court which legit
imately arise on the record, whether they 
were urged or relied on in argument in the 
lower court or not: Seymour v. Shea, 62-708. 

Alleged errors in interlocutory proceed
ings will not be considered, but the supreme 
court will try the case on its merits: Hack-
worth v. Zollurs, 30-433; State v. Ortcig, 27-528. 
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An equity cause comes to the supreme 
court with the objections interposed by coun
sel in the record and the supreme court 
makes such rulings with reference to the 
objections as ought to be made: Clapp v. 
Greenlee, 69 N. W., 1049. 

What must appear of record to warrant 
trial de novo: An equity cause cannot be 
tried de novo in the supreme court unless the 
testimony is all embodied in the record: 
Kranfel v. Pfiffner, 24-176; Maxwell v. Lundy, 
19-576. 

Where it does not appear from reoitals 
in the decree or from a certificate of the 
judge or clerk that the evidence is all before 
the supreme court, the case will not be tried 
de novo: Van Orman v. Spcifford, 16-186; An
derson v. Easton, 16-56; Kellogg v. Kelsey, 16-
388; Winslow v. Turner, 20-294; Pickett v. 
Hawes, 20-335; Wetherell v. Goodrich, 22-583. 

If the evidence is not all in the record the 
same presumption obtains as to the correct
ness of the judgment of the court below as in 
an ordinary action: State v. Orwig, 27-528; 
Garner v. Pomeroy, 11-149. 

"Where the record did not show the evi
dence upon which findings of fact by a ref
eree were based, held, that the supreme court 
could not try the case de novo: Lillie v. Skin
ner, 46-329. 

The testimony and not simply the facts 
found by the court should be set out in the 
record: Itobb v. Dougherty, 14-379. 

Where the record contained a stipulation 
as to certain facts, but no statement that the 
cause was tried upon such stipulation, held, 
that the cause could not be tried de novo: 
Davenport v. Mils,' 22-296. 

Where the bill of exceptions referred to 
exhibits which did not appear of record, so 
that it was apparent that the evidence was 
not all before the court on appeal, held, that 
the decree below would not be disturbed: 
Cook v. Woodbury County, 13-21. 

The court cannot try a case de novo where 
it has before it the oral evidence taken down 
in writing, but not the documentary evi
dence: Howe v. Jones, 66-156. 

Where the record showed that certain 
facts were proved without setting forth the 
evidence by which such proof was made, held, 
that the supreme court would not refuse to 
try the case de novo because of the omission 
of such evidence when no objection appeared 
to have been made to its sufficiency at the 
trial, but that if it affirmatively appeared 
that the record did not contain all the facts 
proved or all the evidence submitted to the 
lower court, its action would not be re
viewed: Pickett v. Howes, 20-335. 

If it should appear from an inspection of 
the record that some item of the evidence 
irrelevant to some issue in the ease, or en
tirely immaterial, was omitted from it, the 
court would not on account of such omission 
refuse to try the case anew. But to warrant 
the court, however, in so trying the cause, 
the irrelevancy or immateriality of the omit
ted testimony must be clearly made to ap
pear from the evidence: Palo Alto County v. 
Harrison, 68-81. 

Appellee cannot object to a trial de novo 
on the ground that the record does not con

tain evidence admitted against his objection 
but not contained in the abstract; it must be 
presumed that as to him the admission would 
strengthen rather than weaken appellant's 
cause: Clinton Lumber Co. v. MitcJiell, 61-132. 

What the abstract must show: To entitle 
the party appealing to a trial de novo in an 
equitable action, it should appear from the 
statements of his abstract, which will be 
deemed true if not controverted, that the 
evidence is all before the court: Britton v. 
CentralB. Co., 39-390. 

The court cannot consider a case triable 
de novo where the abstract does not purport 
to contain all the evidence: Britt v. Case, 58-
757; Goodykuntz v. Bingland, 52-732. 

I t must appear from the abstract not only 
that all the evidence was made of record on 
the trial below, but that all the evidence is 
substantially embodied in the abstract: Greer 
v. Dickey, 53-755. 

When a trial anew is desired it is essential 
that the evidence introduced in the district 
court should be set out in the abstract, and 
upon proper application made to the court 
it must be assumed that such evidence in all 
cases can be procured or supplied: Shear v. 
Brinkman, 72-698. 

If the action is triable on appeal de novo, 
and the abstract does not purport to be an 
abstract of all the evidence, the court will 
not try the case, but will simply affirm the 
the decree: Overholt v.Esmay, 54-748; Wilson 
v. Blair, 55-745. 

Or the appeal may in such case be dis
missed on motion: Green v. Bonen, 59-83. 

The abstract must contain the statement 
that it embraces all the evidence offered or 
introduced on the trial below: Polk County 
v. Nelson, 75-648. A statement that it con
tains all the evidence introduced and re
ceived is not sufficient: Wallick v. Pierce, 71 
N. W., 429. 

Where the case was equitable in nature, 
and the abstract purported to contain all the 
evidence, and recited that such evidence was 
by order of the court laken down in writing 
and filed with the clerk, and made part of 
the record, held, that there appeared a suffi
cient compliance with the statute to entitle 
appellant to trial de novo on appeal: Stoddard 
v. Ho.rdioick, 46-160. 

And see also notes to \ 4139. 
As to the abstract in general, see notes to 

I 4118. 
Method of making evidence appear of 

record: There are but three modes by which 
the supreme court can know that all the evi
dence introduced below is in the record: 1st. 
By bill of exceptions stating that fact. 2d. 
By certificate of the judge as contemplated 
in this section; and, 3d, by certificate of the 
judge, agreement of parties, or certificate 
of the clerk as provided in \ 4107: Flesher v. 
Groves, 48-700. 

Books of record and documents which 
have been properly identified in the short
hand reporter's notes as having been offered 
in evidence are to be regarded as a part of 
the record even though they may have been 
for the time being removed from the office 
of the clerk. They need not be attached to 
or incorporated into the shorthand reporter's 
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notes or a translation if they are sufficiently 
identified: Jamison v. Weaver, 87-72. 

Judge's certificate; time for making: 
The certificate of the evidence by the judge 
must be made during the time allowed for 
appeal (six months): Mitchell v. Laub, 59-36; 
Page County v. American Emigrant Co., 61-
246; Marshautown v. Forney, 61-578; Preston v. 
Hale, 65-409; Hartnett v. Sioux City, 66-253; 
Wisconsin, I. & N. R. Co. v. Braham, 71-484. 

Where it does not appear at what time 
the certificate of the evidence is made 
by the judge the cause cannot be heard de 
novo. It should be made to appear affirma
tively that the certificate was signed within 
the time fixed by statute, and it cannot be pre
sumed that it was so signed: Russell v. John
ston, 67-279; Mitchell v. Laub, 59-36. 

Objection to the giving of a certificate 
after the time for appeal has expired is not 
waived by a stipulation, entered into by the 
parties before the expiration of the time for 
perfecting appeal, that the case shall be 
heard at a particular term of the supreme 
court: Hartnett v. Sioux City, 66-253. 

Evidence certified at such time as is pro
vided for under the section as amended, 
although before the passage of such amend
ment, may be considered in an appeal sub
mitted after the taking effect of the act: 
Starr v. Cn.se, 59-491. 

The judge may certify to the record 
within the proper time, even though it be 
after the appeal is taken: Ooff v. Hawkeye 
Pump, etc., Co., 62-691. 

A certificate of the trial judge cannot be 
made after the expiration of his term of of
fice: Burnett v. Loughbridge, 87-324. 

The section does not prescribe the manner 
of certification, and the certificate may be 
attached to the shorthand reporter's notes or 
to his translation of his notes or to the evi
dence itself, but it is not essential that it be 
in either of these forms. I t will be suffi
cient if it clearly identifies the evidence so 
there can be no mistake as to what is in
tended: Ibid. 

I t will be sufficient if it is embodied in a 
recital in the decree that the evidence was 
all reduced to writing by the shorthand re
porter, which was ordered filed and made a 
part of the record: Ibid. 

I t is necessary not only that the short
hand notes be certified at the time of the 
trial, but that the transcript thereof be filed 
within the time limited for appeal and if not 
so certified the case cannot be tried de novo: 
Yetser v. Wiles, 91-478. 

Unless the transcription of the reporter's 
shorthand notes is filed in the lower court 
within six months from the time of entering 
the decree, that is within the time allowed 
for appeal, the case cannot be tried de novo. 
Cale/ v. Cole, 93-679. 

The time for filing the notes is to be com
puted from the rendition of the decree, and 
not from the time of a subsequent formal en
try for the correction of an error therein: 
Ibid. 

A transcript of the ^horthand notes cer
tified by the judge but never filed with the 
clerk is not so authenticated as to be entitled 
to consideration upon a trial de novo on ap
peal: Baldwin v. Ryder, 85-251. 

Even though it may be that documentary 
evidence can be certified by the clerk sepa
rately from the certificate of the judge to the 
transcript of the evidence taken down in 
writing, such certificate should be given 
within the time allowed for appeal: Jamison 
v. Weaver, 84-611. 

Where the translation of the reporter's 
notes is not filed in the lower court within 
six months from the decree the case cannot 
be tried de novo on appeal: State v. Roenisch, 
77-379. 

A party will not be entitled to a trial de 
novo upon appeal where the translation of 
the shorthand reporter's notes is not certi
fied and filed in the office of the clerk within 
six months from the rendition of the decree: 
Kavalier v. Machula, 77-121; Thomas v. Mc-
Daneld, 77-126; State v. Boyd, 85-740. 

The statute determines the time within 
which the evidence in an equity action tria
ble de novo on appeal must be made of record, 
and it is not competent for the court by fixing 
a time for filing a bill of exceptions to restrict 
the time fixed by statute: Frank v. Hollands, 
81-164. 

As to the time for filing transcript of 
shorthand notes in actions at law, see notes 
to I 4123. 

Where a case is not one in which a tran
script of the evidence is not necessary to be 
filed and such transcript is not presented and 
filed as required by law there can be no 
hearing on the appeal, except upon errors 
assigned: Independent School Hist. v. Ross, 63 
N. W.,576. 

This section as it now stands makes a cer
tificate of the judge to the evidence neces
sary, whether such evidence is oral or in the 
form of depositions or other written evidence. 
The office of the certificate of the clerk under 
§ 4123 is to identify and authenticate the rec
ord. (Overruling Cross v. Burlington & S. 
W. R. Co., 58-62): Teague v. Fortsch, 66 N. 
W-, 1056; Runge v Hahn, 75-733. 

After the time has expired within which 
a certificate of the evidence is required to be 
made, the judge has no power or jurisdiction 
to amend or alter it, and it may be shown in 
the supreme court by evidence outside of the 
record, as, for instance, by a certificate or 
affidavit of the judge, that interlineations 
appearing in the judge's certificate were 
made by him after the time for making the 
certificate had expired: Lewis v. Markle, 71-
652. 

Whether the court has power after six 
months have expired to correct clerical 
errors in the certificate, qucere: Bunge v. 
Hahn, 75-733. 

Sufficiency of judge's certificate: A cer
tificate not attached to any evidence, but 
merely showing the names of the witnesses, 
and the side upon which they were introduced 
respectively, without referring to any testi
mony as taken in writing, held insufficient: 
Alexander v. McGrew, 57-287. 

In a particular case, held, that the certifi
cate, although not attached to the evidence, 
identified the different instruments of evi
dence with as much certainty as was possible 
under the circumstances, and was sufficient 
in that respect: Palo Alto County v. Harri
son, 68-81. 
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"Where, upon a trial of an issue as to one was all that was "offered, adduced and in-
defendant, he introduced the same evidence troduced," held sufficient: Marshalltown v. 
that v as introduced on the hearing- of the Forney, 61-678. 
case as to another defendant, held, that it was So held, also, as to a certificate that the 
sufficient that the certificate of the judge ap- evidence certified " is all the evidence of-
pearod as to the evidence introduced on the fered in said trial, as well as the evidence 
first issue, and it need not be certified again introduced and admitted and used in the 
as evidence introduced on the second trial: trial: Wood v. Wood, 61-256. 
uEtnd L. Ins. Co. v. Bishop, 69-645. A certificate that the evidence certified 

The certificate of the judge, when it prop- was "a l l the evidence submitted in said 
erly identifies the evidence, has the effect to cause," held sufficient: Miller v. Wolf, 63-233. 
make it part of the record. It is not essential Certificate of referee: "Wherea judgment 
that it contains an express declaration or is rendered upon a referee's report it is not 
order to that effect, but it must sufficiently sufficient that the evidence is certified by 
identify the dilferent items of evidence, and the referee, but it must be certified by the 
cannot in this respect be supplemented by the judge: Porter v. Everett, 66-278. 
certificate of the clerk. And held, that a re- The certificate of the evidence must be 
citai in the certificate that the cause was sub- signed by the judge. A certificate given by 
mitted upon packages of depositions filed a referee before whom the evidence is pre-
upon a certain date did not sufficiently iden- sented will not be sufficient: Young v. Sco-
tify the evidence: Bunge v. Hahn, 75-733. villa, 63 N. W., 607. 

"The judge's certificate to the shorthand The certificate here required must be 
notes and the reporter's certificate to his made by the judge even in a case tried be-
translation of the notes is a sufficient identi- fore a referee. The certificate of the latter 
fication of the evidence to enable the su- would refer only to the evidence offered be-
preme court to try the case anew: Adams fore him and would not show the proceed-
County r. Graves, 75-642. ings in the court acting on the report of the 

Whore the documentary evidence filed referee. The appeal is from the action of 
with the certificate by the clerk is identi- the court and not from that of the referee: 
fied in the shorthand notes to which the Young v. ScoviUe, 68 N W.. 670. 
judge's certificate is attached in due form, A certificate that ail the evidence offered 
the evidence is sufficiently identified: Eich- and introduced is made of record is not 
araron v. Gray, 85-149. sufficient to enable the supreme court to try 

Certificate by the judge t rying the case: the case de novo: Second 2fat. Bank v. Ash, 
Where the trial is had before the judge of 85-74. 
another district holding court by exchange, A certificate that a transcript of the re» 
the judge trying the case can give the cer- porter's notes contains all the evidence in-
tificate within the time provided by statute, troduced, but not showing that it contains 
although he has left the district where the all the evidence offered, is not sufficient to 
trial w as held: Howe v. Jones, 66-156. enable the court to try the case de novo: 

A certificate of the evidence must be Baldwin v. Byder, 85-251. 
made by the trial judge and will not be suffi- That the evidence offered as well as that 
cient if* by his successor in office: Teague v. introduced must bese t out in the abstract 
Fortsrli. 66 X.W., 1056. to enable the supreme court to try the case 

What certificate must show: To secure de novo, see notes to \ 4139. 
a trial de novo in the supreme court in an Agreement of parties: If by the agree-
equitable action it is necessary that the cer- ment of the parties the facts are reduced to 
tificate of the judge show that all the evidence a statement in writing, such statement takes 
offered upon the trial is before the court. The the place of depositions or of oral testimony 
certificate that the evidence preserved is all reduced to writing and becomes the evidence 
the evidence which was introduced is not suf- in the case, and upon such evidence the case 
ficient: Tai/lor v. Kier, 54-645; Groneweg v. may be tried de novo on appeal: Williams v. 
Barnum, 70-763: Polk v. Sturgeon, 71-395. Wells, 62-740. 

So held as to a certificate showing that The certificate of the clerk that the tran-
the record contained all the evidence used on script contains all the evidence on file does 
the trial: Hart v. Jackson, 57-75. not sufficiently show that the evidence thus 

So held, also, as to a certificate that the certified was all that was used in the court 
Tecord contained all the evidence " adduced, " below: Grant v. Grant, 46-478; Davenport v. 
it further appearing from the record itself Mis, 22-296. 
that ia several instances evidence was offered Where it appears that the evidence on the 
and excluded which was not made part of trial of an equitable action consists wholly of 
the record: Tuttle v. Story County, 56-316. depositions and papers on file, the certificate 

A certificate that the transcript contains of the clerk to such evidence is sufficient to 
all the evidence, together with the objec- authorize the supreme court to entertain the 
tions of the parties, etc., is not sufficient to appeal. The rule requiring the certificate 
enable the supreme court to try the case of the judge to be made during the term has 
anew: Lewis v. Markle, 71-652. no application to such certificate of the clerk: 

A certificate that the evidence certified Cross v. Burlington <& S. W. B. Co., 58-62. 

SEC. 3653. Abstracts in equity causes. In equitable causes, where 
the evidence is taken in the form of depositions, the court may require to 
be submitted with the arguments an abstract of the pleadings and evidence, 
substantially as required by the rules of the supreme court for abstracts in 
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appeals in equitable causes, except that the same need not be printed. 
[Rules of Practice, § 5.] 

SEC. 3664. Finding of facts. In all trials of fact by the court, other 
than those contemplated in the second preceding section, the court shall, if 
either party requests it, give its decision in writing, stating separately the 
facts found and the legal conclusion founded thereon; and the whole deci
sion shall be a part of the record, and the finding shall have the effect of a 
special verdict. [C. 73, § 2743; R., § 3088; C. '51, § 1793.] 

The finding: The court is to find the facts, 
and not the evidence of the facts: Myers v. 
Smith, 15-181. And such facts should be 
stated with the same certainty and definite-
ness that would be required m a pleading: 
Van Riper v. Baker, 44-450. 

WhereHhe findings of fact are so indefi
nite that Judgment cannot properly be ren
dered thereon the judgment will be set aside : 
Kelly v. Burns, 36-507. 

The findings here provided for must be 
made prior to or at the time the judgment is 
rendered, unless upon consent of the parties 
to the contrary, and an extension of time for 
signing bill of exceptions beyond the term 
will not give authority to the judge to file 
findings of fact after judgment has been 
rendered,and such findings filed after the ren
dition of the judgment cannot be considered, 
although embodied in such bill of exceptions: 
Hodges v. Goetzman, 76-476. 

Findings of fact in a particular case, held 
proper and not prejudical, although the 
facts to which they related were not directly 
presented by any issue in the case: British 
Amer. Ins. Co. v. Neil, 76-645. 

Objection cannot be made on appeal to 
error of the court in failing to state sepa
rately findings of fact and conclusions of law, 
unless objection thereto has been made in 
the lower court, and opportunity given the 
court to correct the error: Ash v. Scott, 76 27. 

The findings of fact by the court cannot 
be reviewed on appeal where the evidence 
on which it was based does not appear of 
record: Englertv. ¡Roman Cath., etc., Soc.,82-
465. 

As to review, on appeal, of the findings 
of the court, and presumption in favor 
thereof, see notes to £ 4139. 

Request: The court may upon its own 
motion make such a finding of facts: Jennings 
v. Jennings, 56-288. 

If a finding is made by the court it may be 
presumed on appeal that it was done in pur
suance of a request of one of the parties, in 
the absence of anything to the contrary in 
the record: McCue v. Wapello County, 56-698; 
Corner v. Gaston, 10 -512. 

A finding^ of facts cannot be required 
where there is no competent evidence before 
the court upon which such a finding could be 
made: Golden v. Newbrand, 52-59. 

Where a party asked findings of fact and 
the court directed him to present the points 
on which he wished findings to be made, and 
he did so without objection, held, that he had 
no ground of complaint on appeal: Olson v. 
Martin, 38-346. 

Also held, in such case, that the party 
could not complain because the findings were 
not in the form required by law or did not 
present conclusions of law: Ibid. 

Where a decision in writing i ' not re

quested the final judgment is the only find
ing necessary to be made by the court: Gal-
linger v. Vale, 6-387. 

The neglect of the court to find upon any 
particular fact involved upon which no find
ing is asked will not be error, even though 
the court does find specially upon some other 
facts in controversy: Ruble v. Atkins, 39-694. 

Effect: The special finding of facts by the 
court, like the special verdict of the jury, 
when entered of record becomes part of the 
judgment entry, and takes the place of a bill 
of exceptions for all questions of law legiti
mately deducible from the same: Corner v. 
Gaston, 10-512. 

Method of tr ial to the court, see \ 3783 
and notes. 

Presumption in favor of, on appeal: The 
finding of facts by the lower court in a trial 
before it has the same presumption in its 
favor in the supreme court upon appeal as 
are entertained in favor of the verdict of a 
jury: State v. Haskell, 20-276; Mallory v. Lus-
combe, 31-269; Hambell v. O'Neal, 39-502; 
Clark v. Reynolds, 46-674; Dove v. Independ
ent School Dist., 41-689; State v. Intoxicating 
Liquors, 76-243; Pace v. Heinley, 85-733; Ciarle 
v. Ross, 65 N. W., 340; First Nat. Bank vA 
Booth, 71 N.W., 238. 

In all actions or special proceedings not 
triable de novo on appeal, the finding of the 
lower court upon questions of fact stands as 
the verdictof a jury, and will not be disturbed 
on appeal unless clearly unsupported by the 
evidence: Hamilton v. Iowa City Nat. Bank, 
40-307; Sisters of Visitation v. Glass, 45-154; 
Knox v. Hanlon, 48-252; Smith v. Walker, 49-
289: In re Will of Donnelly, 68-126; Goldsmith 
v. Wilson, 68-685; Brainard v. VanKuran, 22-
261; Remey v. Board of Equalization, 80-470; 
Kuhn v. Èreen, 70 N.W., 722. 

The findings of fact by the court must be 
clearly and manifestly unsustained by the 
evidence to justify the appellate court in 

f ranting a new trial on this ground: Berry-
ill v. Jones, 35-335; Fouis v. Pierce, 64-71. 

To authorize a reversal in such case there 
must be such want of testimony in support of 
the findings of the lower court as to raise the 
presumption that the finding is not the un
prejudiced and honest exercise of the discre
tion of the court: Vogel v. Wadsworth, 48-28; 
Root v. Gay, 64-399: Woodman v. Dutton, 57-
442; Ross v.McQuiston, 45-145; Gibson v. Fisher, 
68-29; British Am. Ins. Co. v. Neil, 76-645. 

Conflicting evidence: A finding of facts 
by the lower court will not be disturbed on 
account of insufficiency of the evidence to 
support it where the evidence is conflicting: 
Harris v. Heackman, 62-411; InreRailsback s 
Heirs, 54-459; Hallam v. Haywood, 21-398; 
Mcintosh v. Livingston, 41-219; Watkins v. 
Swiggett, 41-684; Perry v. Cottingha,m, 63-41. 

Unless it appears that a finding of facts 
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by the court below is so manifestly against 
the evidence as to demand a reversal, the 
supreme court will not interfere with such 
finding, although if trying the case for itself 
it might have reached a different conclusion: 
Williams v. Brown, 45-102; Starter v. Luse, 
33-595. 

It is only when the finding of facts by 
the lower court is clearly and manifestly in 
conflict with the evidence that the appellate 
court is warranted in interfering therewith: 
Ruble v. Atkins, 39-694; Pearson v. Minium, 
18-36; Goldsmith v. Boersch, 28-351. 

The supreme court will not, in a law case, 
reverse the judgment of the court below 
based upon a finding of facts, if there is any 
evidence upon which such finding can be 
sustained: Leighton v. Orr, 44-679. 

It is only where the finding evinces pas
sion or prejudice, and cannot be supported 
under any reasonable view which may be 
taken of the evidence, that it should be set 
aside on appeal: Van Steenburg v. Milford 
Water Power Improvement Co., 64-711. 

The question before the court on appeal, 
where there has been a finding of facts in a 
law action, is not whether the finding is sus
tained by the evidence, but whether there 
was evidence tending to support such find
ing: Altman v. Farrington, 45-620. 

When the evidence submitted to the 
court below leaves a question of fact in 

doubt the supreme court will not reverse 
the finding: Weller v. Hwwes, 19-443. 

When the finding of the court below is 
not sustained by the testimony a new trial 
will be awarded: Keokuk County v. Alexander, 
21-377. 

Where no finding of facts is made the 
supreme court can on appeal determine 
whether the testimony is sufficient to sup
port a conclusion of fact which would in law 
authorize the judgment rendered: Vogel v. 
Wadsworlh, 48-28. 

Finding not conclusive if judgment 
thereon reversed: Where final judgment is 
rendered in favor of a defendant he cannot 
appeal from a finding of facts which is against 
him. But if defendant has properly objected 
to the correctness of such finding, it is not 
proper, in case of a reversal on plaintiff's 
appeal, to render judgment against defend
ant thereon without opportunity for a new. 
trial: Boyce v. Wábash B. Co., 63-70. 

Conclusion of law: A finding by the lower 
court, which is merely a conclusion of law 
from the facts, there being no dispute or 
controversy as to the facts themselves, is re
viewable on appeal, and is not conclusive in 
the same sense that a finding of fact is: 2Vort/t-
westem Coal Co. v. Bowman, 69-150; Norwegian 
Plow Co. v. Clark, 70 N.W. 808. 

As to what is necessary to secure a review 
in the supreme court of a case tried by the 
court, see \ 4107. 

SEC. 3655. Trial term. Except where otherwise provided, causes shall 
be tried at the first term after legal and timely service has been made. [C. 
73, § 2744; R., § 3007; C. '51, § 1762.] 

SEC. 3656. In equitable actions. The appearance term shall not be 
the trial term for equitable actions, except those brought for divorce, to fore
close mortgages and other instruments of writing whereby a lien or charge 
on property is created, or to enforce mechanics'liens. [C.'73, § 2745; R., 
§ 2856.] 

Where the court, in an action triable by 
equitable proceedings, orders the evidence 
taken down in the form of depobitions, the 
appearance term cannot be the trial term; 
but if no such order is made and the court 
directs the evidence to be taken down in 
writing at the trial, then the appearance 
tsrm is the trial term in such equitable 
actions as are specified by this section, to-
ivit, divorce, foreclosure of mortgage or 
other lien, and enforcement of mechanic's 
lien: Holbrook v Fahey, 51-406. 

If at the first term the court orders the 
testimony in an equitable action, such as that 
for foreclosure of a mortgage, to be taken by 
deposition, and either party elects to take 
his testimony in that form, the trial of the 
case must of necessity be continued to give 
an opportunity for the taking of depositions. 

SEC. 3657. Separate trials. The court may, in its discretion, allow 
separate trials between the plaintiff and any defendant, or of any cause of 
action united with others, or of any issue in an action; and such separate 
trials may be had at the same or different terms of the court, as circum
stances may require. [C. 73, § 2746; R., §§ 3024-5; C. '51, § 1768.] 

The granting of separate trials is discre- error to allow the plaintiffs to sever their 
tionary with the court: Kilbourne v. Jennings, causes of action: Blades v. Walker, 36-266. 
40-473. Where a plaintiff seeking to recover a 

And where a husband and wife brought sum of money based his right in the first 
ioint action for S1,I,H'< " held t)ut it !.•. a prit ,>..i>"t of v>K rietitiou uuon the ground of his 

The court exercises its discretion as to 
whether it will order the testimony taken 
in this form; and if it refuses to do so, and 
the party requesting such action does not 
elect to have his testimony taken in that 
manner, he cannot complain of the refusal 
to grant a continuance to the next term: 
Lombard v. Thorp, 70-220. 

As to the provisions in relation to the 
trial term in actions of divorce, foreclosure, 
etc., see Sherwood v. Sherwood, 44-192; Palmer 
v. Call, 4 Dillon, 566. 

The fact that the first term is not the 
trial term for a cause does not make it im
proper to render judgment at that term by 
default in the absence of any motion or claim 
by defendant for a continuance: Duncan v. 
Mobart, 8-337; Holt v. Smith, 9-373. 
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minority at the time of making the contract, of its discretion, the supreme court should 
and in the second count upon the ground of require a very strong showing before holding 
fraudulent representations, held, that it was such discretion to have been improperly ex-
not error in the court to refuse to grant sep- ercised: Forshee v. Abrams, 2-571. 
arate trials upon the two counts: Childs v. Where separate trials are granted, a trial 
Dobbins, 61-109. as to one defendant is not an adjudication as 

Where a motion for separate trials is to the other: Eikenberry v. Edwards, 71-82. 
overruled by the court below in the exercise 

SEC. 3658. Trial notice. In any case once continued, where an answer 
is on file, either party desiring to bring such cause on for trial at any term 
shall, at least ten days before such term, file with the clerk a notice of trial, 
and no such cause shall stand for trial unless a trial notice be so filed, 
except by consent of parties. But after the commencement of the term, the 
court may in its discretion, by order entered of record, permit notices of 
trial to be entered in the same manner, ten days prior to such date as the 
court may name in such order. Such order may be general, and not entered 
of record in each particular case. The clerk, in preparing the court calen-

, dars, shall note thereon, opposite the title of each cause noticed for trial, 
the words, ' ' For trial, " which words shall also appear on the printed calen
dar. This rule shall not apply to appearance or criminal cases, nor to pro
ceedings in probate. [Rules of Practice, § 2.] 

A rule of court as to trial notice construed, It is not an abuse of discretion on the part 
and field, that no trial notice was required as of the trial court to set a cause for trial to 
to the appearance term or as to the term at the court before the issues are made up, the 
which the issues are first settled: Erickson v. parties not insisting upon a jury trial: Foster 
Barber, 83-367. v. Hinson, 76-714. 

SEC. 3659. Assignments of trial causes—hearing of motions and 
demurrers. On the first day of the term, or as soon thereafter as practi
cable, the court may make an assignment of the trial causes, which assign
ment shall fix the day of the term on which each cause will be tried, and 
parties will be required to conform to this order of trial. Further assign
ments may be made by the court as often as necessary. The court may 
also designate particular times for the hearing of motions and demurrers. 
[Same, § 3.] 

The court may, after an assignment of prise, or thus prevented from obtaining his 
causes has been made, make a reapportion- testimony, he will have no ground of objec-
ment, and if the party is not taken by sur- tion: Elliott v. Cadwallader, 14-67. 

SEC. 3660. Docketing appeals from justices—other appeals. In 
appeals from justices' courts or other inferior tribunals in civil causes, the 
appellant shall cause the case to be docketed by noon of the second day of 
the term to which the same is returnable, and, in case of his failure to do 
so, the appellee may procure the case to be docketed, and thereupon will 
be entitled to have the judgment below affirmed, or to have the case set 
down for trial upon its merits, as he may elect, and the provisions of this 
code as to appeals from justices' courts shall be applicable, so far as may be, 
to other appeals contemplated in this section. [Same, § 4.] 

SEC. 3661. Calendar. The clerk shall keep a calendar distinguishing, 
first, criminal causes, and next, civil causes, and arranging each in the 
order of their commencement, and, if the court so order, shall, under the 
direction of the court or judge, apportion the same to as many days as is 
believed necessary, and, at the request of any party to a cause, or his attor
ney, shall issue subpoenas accordingly. The clerk shall furnish the court 
and the bar with a sufficient number of printed copies of the calendar. [C. 
73, § 2747; R., § 3005; C'51, §§ 1761-2.] 

A bar docket printed in pursuance of the official records of the court: Gifford v. Cole 
provisions of this section is no part of the 57-272. 

SEC. 3662. Continuances—application for. When time is asked for 
making application for continuance, the cause shall not lose its place on 
the calendar, or it may be continued at the option of the other party, and 
at the cost of the party applying therefor, for which cost judgment may at 
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once be entered by the clerk, unless the contrary be agreed between the 
parties or ordered by the court. [C.73, § 2748; R., § 3008; C'51, § 1764.] 

SEC. 3663. Causes for. A continuance shall not be granted for any 
cause growing out of the fault or negligence of the party applying there
for; subject to this rule, it may be allowed for any cause which satisfies 
the court that substantial justice will thereby be more nearly obtained. [C. 
773,§ 2749; R., § 3009; C'51, § 1765.] 

I n criminal cases: The provisions of these whether he will be present: Stale v. Hay den, 
sections are applicable in criminal cases: 45-11. 
See § 5370. Where defendant was a resident of Cali-

Par ty not at fault: A continuance should Jornia, and his attorney had been for more 
not be granted for a cause growing out of the than two months in communication with him, 
fault of a party: Connor v. Griffin, 27-248. but it did not appear that he had taken any 

A continuance on the ground of the ab- steps to secure the testimony of his client, 
sence of a witness should not be granted to held, that there was not sufficient showing of 
defendant in default, who offers no defense, diligence to entitle defendant to a continu-
nor when the residence of the witness is not anee fer the purpose of having his testimony 
given, and diligence in ascertaining it is not taken: Argall v. Pugh, 56-308. 
shown: James v. Arbuckle, 8-272. Absence of a witness, held not sufficient 

Diligence required: Application for con- ground for a continuance where the deposi-
tinuance, based upon absence of papers which tion of the witness could have been taken: 
have been taken from the court by the attor- Bell v. Chicago, B. & Q. B. Co., 64-321. 
ney of the party asking the continuance, may A party must show, not only that he made 
properly be refused: Wright v. Clark, 2 G. proper efforts to obtain the desired evidence 
-Gr., 86. after he knew that it might be obtained, but 

The party seeking a continuance on the also that he used due diligence in discover-
ground of the absence of a witness must show ing it: Stale v. Bell, 49-440. 
that he has availed himself of the means An affidavit in a particular case heldinsuî-
given by the statute to procure the attend- flcient, in that it did not show that the wit-
ance of such witness, or to obtain his deposi- ness' absence was unknown until so near the 
tion: State v. Cross, 12-66. term that his deposition could not be taken: 

It is not error to refuse a continuance Widner v. Hunt, 4-355. 
asked to enable a party to take additional A party is held to greater diligence in 
evidence where it appears that ample time procuring the deposition of a nonresident 
has been given for that purpose: Hardin v. than that of a resident witness: Beck v. 
Iowa B. c6 Const. Co., 78-726. Parchen, 52-46. 

The absence of a witness cannot be made Where a commission issued in December 
the ground for a continuance where the party to take the deposition of a witness, and was 
has not subpoenaed such witness or made an not returned before trial in the following 
attempt to do so: Foster v. Hinson, 76-714. June, Mid, that sufficient diligence was not 

A continuance on account of the absence shown: Cole v. Strafford, 12-345. 
of a witness is properly denied where it does I t is not required of a party, in the exer-
not appear that due diligence has been used cise of proper diligence, that he have wit-
to s jcure his attendance: George v. Swafford, nesses in attendance from a distance to meet 
75-491. a claim not yeb made in the pleadings, al-

Where defendant had had ample time in though he may have noticed that such claim 
which to prepare for trial and did not file an will be made: Sap}) v. Aiken, 68-699. 
amended answer pleading settlement until The supreme court would be slow to dis-
the day the cause was reached for trial, and turb an order of continuance made upon ap-
showed no diligence in procuring the wit- plication of the prosecution after the failure 
nesses to prove such settlement, held, that of the jury to agree in a criminal prosecution 
the negligence of her attorney, who was also submitted to them, where the ground for ask-
to be her witness to prove such settlement, ing such continuance is that witnesses for the 
in failing to appear at the trial, did noten- prosecution have been allowed to depart from 
title defendant to a continuance: Zabel v. the court before the conclusion of the trial 
Nyenhuis, 83-766. and cannot be secured before the next term: 

In a particular case, field, that there had Slate v. Miller, 65-60. 
not been such diligence in securing the at- A party is not entitled to a continuance 
tendance of witnesses and in attempting to for the purpose of taking testimony where 
take depositions as to entitle the party to the action has been so long pending and the 
continuance: State v. Farrington, 90-673. necessity of the testimony has been apparent 

The fact that a witness examined before for such length of time that it is negligence 
the grand jury, and whose name is in- on his part not to have procured his testi-
dorsed upon the indictment, is subpoenaed by mony sooner: GreitJier v. Alexander, 15-470. 
the prosecution but does not appear, cannot A party cannot have a continuance on ac-
be made the basis of a motion by defendant count of the absence of a witness where it 
for continuance, after the jury is sworn, upon does not appear that proper steps were taken 
the ground that he is a material witness for to secure his attendance or that the party 
defendant. If his attendance on behalf of had any reason to believe that the witness 
defendant is desired he should be subpoenaed would remain within the reach of a subpoena 
by defendant and steps taken to ascertain during the term: Fiske v. Berryhill, 10-203. 

89 
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As to whether sufficient diligence was 
used under particular circumstances, see 
Fiske v. Berryhill, 10-203; State v. Scott, 44-93; 
State v. Sjpurbcck, 44-667; State v. Dakin, 52-
395; Brandt v. McDowell, 52-230; Kimball v. 
Bryan, 56-632; State v. Stone, 65-366. 

Discretion: The application for a contin
uance is addressed peculiarly to the sound 
legal discretion of the judge, and his ruling 
thereon will not be interfered with on ap
peal, unless the supreme court is clearly 
satisfied that this discretion has been abused 
and injustice thereby done: Widner v. Hunt, 
4-355; Childs v. Hcaton, 11-271; State v. Sora-
bacher, 19-154; Boone v. Mitchell, 33-45; Finch 
v. Billings, 22-228; Harrison v. Charlton, 37-
134; Peck v. Parchen, 52-46: State v. Wells, 61-
629; State v. Eeid, 20-413. 

The discretion which is conferred upon 
the court is, however, not arbitrary, but is 
to be governed and controlled by legal rules: 
Purington v. Frank, 2-565. 

Where a party clearly brings himself 
within the law in an application for contin
uance, and no special circumstances are 
shown defeating his right, it is the duty of 
the court to grant the motion, and a refusal 
to doso will constitute reversible error: Welsh 
v. Savery, 4-241; State v. Barrett, 8-536. 

While much is left to the discretion of the 
court in passing upon such an application, its 
ruling should not be arbitrary nor in viola
tion of the rights of either party: State v. 
Painter, 40-298. 

The judge, being acquainted with all the 
facts in connection with the case, can deter
mine whether the party has, with due dili
gence and good faith, made efforts to pre
pare for the trial: State v. Stegner, 72-13. 

Grounds; absence of evidence: In a crim
inal case the state as well as defendant is en
titled to reasonable opportunity to procure 
its witnesses and be prepared for trial, and 
where a proper application for a continuance 
is made by the state with sufficient showing 
oí diligence it should be granted: State v. 
Painter, 40-298. 

In a particular case, held, that a continu
ance should have been granted on applica
tion of defendants to allow them to procure 
testimony as to their general character: 
Stale v. Nash, 7-347, 373. 

Where, in a prosecution for murder, de
fendant asked a continuance on account of the 
absence of a witness by whom he expected 
to prove that he (witness) did the killing, 
héla, that the improbability that the witness 
would thus subject himself to a criminal 
prosecution was not sufficient ground for re
fusing a continuance: State v. Farr, 33-553. 

A continuance could not be granted on 
account of the absence of a witness whose 
testimony would relate only to a portion of 
the claim which is dismissed: Herd v. Herd, 
71-497. 

A party is not entitled to a continuance 
or postponement for the purpose of taking 
further evidence as a matter of right, but if 
he has additional evidence which he wishes 
to introduce, it should be so shown by affida
vit: Barnes v. Hekla F. Ins. Co., 75-11. 

Absence of counsel: A continuance may 
be granted in a particular case on account of 

absence of counsel, but if such application is 
refused, the supreme court would require 
very strong circumstances, manifesting a 
clear abuse of discretion, before it would in
terfere: Brady v. Malone, 4-146. 

While the absence of a party's attorney 
on account of sickness might be a ground for 
continuing a cause to a later day in the same 
term, under the circumstances of a particular 
case, held, that it was not sufficient to require 
a continuance over the term: State v. Os-
trander, 18^35, 448. 

Sickness of the defendant's counsel in a 
criminal case will not, per se, be sufficient 
ground for continuance if, in the exercise of 
reasonable diligence, defendant could have 
been ready for trial. Under the circum
stances of a particular case, held, that it was 
not error to refuse a continuance on that 
ground: State v. Bainsbarger, 74-196. 

Held not error to refuse to grant a con
tinuance to defendant on account of sickness 
of his attorney in view of the fact that the 
indictment had been pending for fifteen 
months, and a continuance on the same 
ground had been granted at a previous 
term: State v. Stegner, 72-13. 

Where it was shown that the attorney for-
one of the parties at the time of the motion 
for continuance was very sick and unable to 
do business, and the nature of the case was 
such that no other attorney could prepare for 
its trial at that time, held, that it was error 
to refuse a continuance, although it appeared 
that afterwards, and prior to the time of the 
trial, such attorney had so far recovered as 
to be at the court house, though not in a con
dition to try the case: Bice v. Melendy. 36-
166. 

Negligence of the party in regard to se
curing counsel will defeat his application 
for continuance based on the ground of want 
of such counsel: Moloney v. Traverse, 87-306. 

Absence of the party: To warrant the 
granting of a continuance on account of the 
absence of the party himself, the court 
should require much stricter showing of 
diligence or cause for such absence than in 
case of a witness not a party: Gates v. Hamil
ton, 12-50. 

Where an affidavit for continuance showed 
the absence of a party to the suit, but did not 
show that his presence was necessary except 
as a witness, and did not state what was ex
pected to be proved by his testimony nor the 
particular facts to which he would testify, 
held, that a continuance was properly refused: 
Jackson v. Boyles, 64-428. 

The showing in a particular case held not 
sufficient to entitle defendant to a continu
ance on account of his own absence: Brandt 
v. McDowell, 52-230. 

The appointment of a guardian ad litem. 
may be a proper ground for continuance to 
enable him to prepare the case for trial: 
Blythe v. Blythe, 25-266. 

The substitution of an administrator as 
a party is not a ground for continuance: 
Masterson v. Brown, 51-442. 

Amendment of pleadings as a ground for 
continuance, see notes to \ 3600. 

Prejudice must appear: Under equity 
practice, lield, that where defendant had 
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called for a replication under oath, and the 
same was duly given, he was not entitled to 
a continuance in order to procure attendance 
of plaintiff as a witness to testify concern
ing the same matter already embraced in 
his sworn replication: Stevens v. Campbell, 
6-538. 

Where a criminal case was continued to 
a special term in the absence of the prisoner 
on account of the previous connection of 
the judge with the case, held, that no preju
dice resulted to the accused in view of the 
fact that the continuance would have re
sulted from operation of law in any event: 
Stale v. Linhart, 23-314. 

A party complaining of the refusal of the 
court to grant a continuance upon an amend
ment being filed by the opposite party must 
show that he suffered prejudice, such as that 
he had not information of all the evidence 
required to make his defense, or that his 

witnesses were not all present, or the like: 
York v. Clemens, 41-95. 

Where a defendant asked for a two days' 
continuance for the purpose of procuring 
testimony, which was overruled, and the 
cause was proceeded with, but defendant 
was not called upon to introduce evidence 
until the third day after, held, that he was 
not prejudiced by refusal to grant his ap
plication: Winklemans v. Des Moines Noi-th-
western B. Co., 62-11. 

Where a case has been continued upon 
the application of a party at previous terms, 
reasonable prejudice should be shown be
fore another continuance is granted: Hose-
cranes v. loioa & M. Telephone Co., 65-444. 

Facts in a particular case held not to show 
sufficient prejudice to entitle a party to con
tinuance on account of the absence of testi
mony: Owens v. Hart, 66-565. 

SEC. 3664. Affidavits—what must show. Motions for continuance 
on account of the absence of evidence must be founded on the affidavit of 
the party, his agent or attorney, and must state: 

1. The name and residence of such witness, or, if not known, that the 
affiant has used reasonable diligence to ascertain them, and in either case 
facts showing reasonable grounds of belief that his attendance or testimony 
will be procured at the next term; 

2. Efforts constituting due diligence which have been used to obtain such 
witness, or his testimony; 

3. What particular facts, as distinguished from legal conclusions, the 
affiant believes the witness will prove, and that the affiant believes them to 
be true, and that he knows of no other witness by whom such facts can be 
fully proven. [C.73, § 2750; R., §§ 3010-11; C'51, § 1766.] 

Affidavits: I t is not competent for the at
torney to swear to an affidavit as to facts for 
a continuance which are solely within the 
knowledge of his client: Widner v. Hunt, 4-
355. 

The statements made in an affidavit by a 
party in support of a motion for continuance 
may be read to the jury by the opposite party 
without the affidavit having been introduced 
in evidence. The affidavit is a part of the 
record in the case: Cross v. Garrett, 35-480; 
Asbachv. Chicago, B. & Q. B. Co., 86-101. 

Counter-affidavits: See notes to I 3668. 
Ability to procure 'witness a t next term: 

The provision that the affidavit shall show 
reasonable ground of belief as to the attend
ance of witnesses at the next term, etc., con
templates more than a mere statement of a 
belief that the testimony can be procured: 
State v. Eorabacher, 19-154. 

The application must state facts and show 
reasonable grounds for believing that the 
attendance or testimony of witnesses will be 
procured at the next term of court: State v. 
Farrington, 90-673. 

Showing of diligence: It is not sufficient 
to state that due diligence has been used; the 
facts constituting such diligence must be 
shown: Thurston v. Cavenor, 8-155. 

The facts constituting due diligence must 
be shown, and from such facts the court will 
determine whether the necessary diligence 
has been exercised: Brady v. M'xlmxe, 4-146. 

Affidavits for the purpose of showing due 

diligence should be strictly construed and 
most strongly against the applicant for the 
continuance: Ibid. 

The showing in particular cases for a con
tinuance on account of the absence of mate
rial witnesses held sufficient: State v. Dakin, 
52-395; State v. Nash, 7-347, 373. 

In particular cases held that the showing 
of diligence was not sufficient to require the 
court to grant the continuance: Thurston v. 
Cavenor, 8-155; Walker v. Scofield, 39-666; 
Adams v. Peek, 4-551; Brotherton v. Brother-
ton, 41-112; State v. Spurbeck, 44-667; Bandall 
v. Fockler, 52-618; Finch v. Billings, 22-228. 

Statement as to what absent witness 
will prove: Where the application for con
tinuance is made on account of the absence 
of witnesses the affidavit ought to give the 
names of the witnesses, their residence and 
the particular facts which the party expects 
to prove, or give some excuse for not doing 
so, not only in order that it may appear that 
substantial justice requires the continuance, 
but because the opposite party has a right to 
know the facts expected to be proved in 
order that he may admit them and thus pre
vent a continuance if he so desires, as pro
vided in the next section: State ex ret. v. 
Tilghman, 6-496; Olds v. Glaze, 7-86. 

The affidavit as to what affiant believes 
witness will prove must state facts, as dis
tinguished from legal conclusions: 'State v. 
Fetter, 25-67. ¿ 

A statement that the party expects to 
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prove by the witness "all the material alle
gations contained in his answer" is not suffi
cient: Olds v. Glaze, 1-86. 

The affidavit must show that the witness 
would, if present, testify to facts material 
and relevant to the issue: State v. Bennett, 52-
724; State v. Williams, 8-533; State v. Falconer, 
70-416. 

Where the ground for continuance was 
the absence of defendants to the suit, who it 
was claimed were the only witnesses by 
whom the defense could be proven, held, that 
the application was not sufficient without 
setting out the facts to which such witnesses 
would testify: Jackson v. Boyles, 64-428. 

Where the showing as to what it was ex
pected to prove by a witness whose absence 
was made the basis of an application for con
tinuance did not indicate that the matters to 
which he would testify would show a legal 
defense, held, that the continuance was prop
erly refused: State v. Clark, 69-196. 

After the closing of the evidence the 
court may properly refuse to grant a con
tinuance for procuring witnesses without a 
showing being made as to the purpose for 
which they are wanted: State v. Osborne, 65 
N. W., 159. 

No other witnesses: The affidavit must 
show that there are no other witnesses by 
whom the facts stated can be fully proved: 
Thompson v. Abbott, 11-193. 

But where a party stated in his affidavit 
that he knew of no person by whom the same 
facts could be " as fully proved as by said " 
witness, held, that the affidavit was sufficient: 
Welsh v. Savery, 4-241. 

A continuance should not be granted upon 
an affidavit that the party knows of no wit
ness in the state by whom he can prove the 
desired fact, where he fails to state that there 
is a person anywhere by whom such fact can 
be proven: Thompson v. Lord, 14-591. 

SEC. 3665. Admission by opposite party. If the application is 
insufficient, it shall be overruled; if sufficient, the cause shall be continued, 
unless the adverse party will admit that the witness, if present, would testify 
to the facts therein stated, in which event the cause shall not be continued, 
but the party may read as evidence of such witness the facts held by the 
court to be properly stated. [C'73, § 2751; R., §§ 3012-13; C 5 1 , § 1767.] 

Where the opposite party admits that the 
witness, if present, would testify to the facts 
stated, the affidavit may be read to the jury 
as the basis of such admission: Strong v. 
Hart, 7-484. 

But it can be read only in so far as it 
states facts which the witness, if present, 
would be allowed to testify to: State v. Sater, 
8-420. 

The admission does not preclude legal 
objections which might be made to the tes
timony if the witness were present: State v. 
Geddis, 42-264. 

The statements of the affidavit, if ad
mitted and read, are to be taken as the tes
timony of the witness in court, and cannot 
be impeached by proof of different statements 
made out of court, unless a proper founda
tion therefor has been laid, even though 
such outside statements were under oath: 
State ». Shannehan, 22-435. 

The statements in a motion for contin
uance which are admitted by the opposite 
party for the purpose of preventing the con
tinuance being granted are not admissible 
on a subsequent trial of the case even though 
i t be then impossible to secure the evidence 
of the witnesses. The reasons which call 
for their admission en the trial when a con
tinuance has been asked do not operate as to 

such subsequent trial: Hudson v. Applegate, 
87-605; State v. Feller, 32-49. 

As to whether the provisions denying a 
continuance on the ground of absence of wit
nesses in case of admission as to what the 
witness is expected to prove is in violation 
of defendant's constitutional right to com
pulsory process for the attendance of his wit
nesses, quatre: Trulock v. State, 1-515. 

Although where the facts stated by the 
affidavit as those which it is expected to show 
by an absent witness are not material a change 
should not be granted, yet the ruling of the 
court in granting a change will not, in case 
the opposite party elects to allow the affidavit 
to be read in evidence, preclude the court 
from changing its former ruling and refus
ing to allow the affidavit to be read in evi
dence on the ground that the facts to be 
proven by the absent witness are immaterial: 
Whitney v. Brownewell, 71-251. 

Even though the oral testimony of the wit
ness would be of greater advantage to a party 
seeking a continuance on account of the ab
sence of such witness than the admission of 
the statement as to what such witness would 
testify to, nevertheless the continuance may 
properly be denied where such admission is 
made: Reed v. Lane, 65 N. W., 380. 

SEC. 3666. Filing motion. The motion must be filed on the second 
day of the term, if it is then certain that it will have to be made before the 
trial, and as soon thereafter as it becomes certain that it will need to be 
made, and shall not be allowed to be made when the cause is called for trial, 
except for matters which could not by reasonable diligence have been before 
that time discovered. If made after the second day of the term, the affida
vit must state facts constituting an excuse for the delay in making it. If 
time is taken when the case is called to make such motion, it shall be made 
and determined as soon as the court opens after the next ordinary adjourn
ment. [C'73, § 2752; R., § 3014.] 
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The motion should be filed as soon after 
the second day of the term as it becomes cer
tain that it will have to be filed: Bays v. Her
ring, 51-286. 

If the affidavit is not made on the second 
day, a sufficient excuse therefor should be 
therein stated: Bandall v. Fockler, 52-618. 

If filed after the second day, and no reason 
for the delay is shown, the motion should be 
overruled: Lucas v. Cassady, 12-567; Chicago 
& S.W. B. Co. v. Heard, 44-358; Bell v. Chi
cago, B. & Q. B.Co., 64-321; State v. Benge, 61-
658. 

Before the enactment of this provision, 
held, that the practice of suffering affidavits 
for continuance to be amended, or new ones 
to be filed, was one which might be product-

In case of a motion for continuance on 
account of the absence of evidence, counter-
affidavits are not receivable: State v. Bowers, 
17-46; State v. JDakin, 52-395; State v. Wells, 
61-629. 

But where the motion was overruled be
cause insufficient in itself, held, that the ac
tion of the court could not be reversed on 
appeal although counter-affidavits had been 
received and considered: Williams v. Niagara 
F. Ins. Co., 50-561. 

Where a continuance is asked on account 
of excitement and prejudice against defend
ant in a criminal case, the application may 
be resisted by counter-affidavits as to the 
matters relied upon: State v. Wells, 61-629. 

The statement of facts which are expected 
to be proven by an absent witness cannot be 
contradicted by counter-affidavits, but as to 

Where a continuance was granted to de
fendant for the reason that plaintiff had 
asked and obtained leave to introduce evi
dence material to the case, after both parties 
had rested and after defendant's witnesses had 
left the court, Mid, that the cost of the trial 
being rendered useless by the continuance, 
and the continuance being rendered neces
sary by the plaintiff's witness being absent, 
the costs were properly taxed to plaintiff: 
Voorhees v. Chicago, B. I & P. B. Co., 71-735. 

Under the facts in a particular case, held, 
that it did not sufficiently appear that the 
application was made as soon as it became 
certain that it would need to be made as re
quired by statute: Bays v. Herring, 51-286. 

Where the application was made on the 
day the cause was regularly reached for trial, 
held, that in the absence of any showing to 
the contrary, it would be presumed that it 
was overruled for the reason that it was not 
made within the time required: WoolJieather 
v. Bisley, 38-486. 

ive of much evil, and which should be per
mitted with great caution, if at all: Wianer 
v. Hunt, 4-355. 

facts showing diligence and the like counter-
affidavits are receivable: State v. Bainsbar-
ger, 74-196. 

Counter-affidavits are not to be received 
to contradict the statements of the applica
tion for continuance as to what the absent 
witnesses would swear to but may be received 
for other purposes as for instance to show 
want of diligence in procuring the desired 
testimony: State v. Belvel, 89-405. 

Where the defendant in a criminal case 
files an application for a continuance, the 
state may file counter-affidavits contradicting 
other averments than those relating to the 
testimony of witnesses: State v. Murdy, 81-
603. 

The showing in a particular case lield not 
sufficient: Ibid. 

After a party has accepted an unnecessary 
order for a continuance, accompanied by an 
order for the payment of costs, he should not 
be heard to complain of the latter order: 
Bobinsonv. Chicago, B. I. &P. B. Co., 73-506. 

The action of the trial court in overruling 
a motion to tax costs to the party asking a 
continuance will not be reversed where it 
does not appear that any costs were, in fact, 
incurred at the term for which such taxation 
was granted: Qerke v. Lucas, 92-79. 

SEC. 3667. Amendment. The application may be amended but once, 
unless by permission to supply a clerical error. [C. '73, § 2753; R., § 3015.] 

SEC. 3668. Written objections. To such motion, in its original form 
or as amended, the adverse party may at once, or within such reasonable 
time as the court shall allow, file written objections, stating wherein lie 
claims that the same is insufficient, and on such motion and objections no 
argument shall be heard unless the court desires it. [C. 73, § 2754; R.,§ 3016.1 

SEC. 3669. Part of record. Such motion and objections shall be a part 
of the record, and error in refusing a continuance or in compelling an elec
tion may be reviewed upon appeal. [0. '73, § 2755; R., § 3017.] 

As to review, on appeal, of a ruling on a motion for continuance, see § 4101 and notes. 

SEC. 3670. Entered on appearance docket. No copy of a motion for 
continuance or of objections thereto need be served, but a minute of the filing' 
thereof shall be entered on the appearance docket. [C'73, § 2756; R., §3018.] 

SEC. 3671. Costs. Every continuance granted shall be at the cost of 
the party applying therefor, unless otherwise ordered by the court. [C. 73, 
§ 2757; R., § 3019.] 
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S E C . 3672 . B y agreement . The court shal l grant continuances when
ever the part ies agree thereto, and provide as to costs as may be stipulated. 
[C.73, §2758; R . , § 3020.] 

S E C . 3 6 7 3 . Case remains on docket . A case continued remains for 
all purposes except a trial on the facts. [C. '73, § 2759; R., § 3022.] 

S E C . 3 6 7 4 . One of s evera l defendants . When the defenses are dis
tinct, any one of several defendants may continue as to himself. [C. '73, § 
2760; R., § 3023.] 

Where the action was against two de- one would operate as a continuance against 
fendants as a firm and not against them as both: Butler v. McCall, 15-430. 
individuals, held, that a continuance against 

S E C . 3 6 7 5 . Report of trial—certificate. In all appealable actions 
triable by ordinary or equitable proceedings, any par ty thereto shall be 
entitled to have reported the whole proceedings upon the tr ial or hearing, 
and the court or judge shall direct the reporter to make such report in writing 
or shorthand, which shall contain the date of the commencement of the 
trial, the proceedings impaneling the jury, and any objections thereto with 
the rul ings thereon, the oral testimony at length, and all offers thereof, 
all objections thereto, the rul ings thereon, the identification as exhibits, by 
let ter or number or other appropriate mark, of all wri t ten or other evidence 
offered, and by sufficient reference thereto, made in the report, to make cer
tain the object or th ing offered, all objections to such evidence and the rul
ings thereon, all motions or other pleas orally made and the rulings 
thereon, the fact tha t the testimony was closed, the portions of arguments 
objected to, when so ordered by the court, all objections thereto with the 
rulings thereon, all oral comments or statements of the court during the 
progress of the trial, and any exceptions taken thereto, the fact that the 
jury is instructed, all objections and exceptions to instructions given by the 
court on its own motion, the fact tha t the case is given to the jury, the return 
of the verdict and action thereon of whatever kind, and any other pro
ceedings before the court, judge or jury which might be preserved and made 
of record by bill of exceptions, and shall note tha t exception was saved by 
the par ty adversely affected to every ruling made by the court or judge. 
Such report shall be certified by the trial judge and reporter, when demanded 
by either party, to the effect tha t it contains a full, t rue and complete report 
of all proceedings had that are required to be kept , and, when so certified, 
the same shall be filed by the clerk and, with all mat ters set out or identified 
therein, shall be a pa r t of the record in such action, and constitute a com
plete bill of exceptions. But on a trial before a jury it shall not be neces
sary to take down arguments of counsel or statements of the court, except 
his rulings, when not made in the presence of the jury. [18 G. A., ch. 195, 
§2 ;C . ' 73 , §3777.] 

Under former provisions, held, that the was out of the state and absent without the 
direction to have the testimony reported by fault of the party desiring to call such wit-
the official reporter was discretionary with ness or his counsel, held, that the report of 
the court: State v. Frost, 64 N. W., 601. his testimony on a former trial was ad-

The reporter's transcript of the evidence missible; also held, that the rule with refer-
on a former trial is not admissible in a law ence to notice for taking depositions had no 
action without a showing of reason for not application to the introduction of the tran-
producing the witness himself. The tran- script in evidence, but if any notice of its 
script cannot be received except under cir- proposed introduction was necessary the five 
cumstances which would make the deposi- days' notice given in this case was sufficient: 
tionof the witness admissible upon statutory Fleming v. Shenandoah, 71-456. 
grounds: Baldwin v. St. Louis, K. & N. It. The shorthand report of the evidence of 
Co., 68-37. a witness on a former trial is not admissible 

A transcript of the evidence on a former unless there is a sufficient showing of the 
trial cannot be read without any showing of inability of the witness to be present: Seeds 
the absence of witnesses, or of inability to v. Grand Lodge, 93-175. 
produce the original documents, and with- A transcript of the shorthand report of 
out notice to the other party: Case v. Blood, the evidence may be used on a subsequent 
71-632. trial of the case to impeach the testimony of 

Where it appeared that a witness whose witnesses whose evidence on the former trial 
testimony had been taken on a former trial is contained therein: Hibbard u.Zenor,82-505. 
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The transcript of the evidence of a wit
ness taken by the shorthand reporter on a 
former trial may be introduced in evidence 
where the deposition of such witness would 
be admissible; for instance, where the wit
ness lives in a county of the state other than 
that wherein the trial is held: JBank of Mon
roe v. Qifford, "79-300. 

The stenographer who took down the tes
timony of the witness on the former trial 
may testify from his notes as to what such 
testimony was, although he has no independ
ent recollection of the facts. I t is imma
terial that the shorthand notes are not in
telligible to persons generally: State v. Smith, 
68 N. W., 428; O'Brien v. Sanbach, 69 N. W., 
1133. 

The transcript of the reporter's notes is 
not the only evidence which, is admissible as 
to the testimony on a former trial. One who 
heard and remembers the former testimony 
may testify as to what i t was: State v. Muslir 
rush, 66 N. W., 746. 

A shorthand reporter is an officer of the 
court and the filing of his notes and the 
translation thereof are official acts, and where 
the notes and translation are duly certified 
by him and filed they are presumed to be 
correct. Therefore held, that a decree re
citing that all the evidence was taken down 
in shorthand by the reporter and ordered 
filed and made a part of the record was a 
sufficient certificate to comply with the pro
visions of \ 3652: Burnett v. Loughridge, 87-
324. 

Where the judge in his certificate of evi
dence recognizes the person taking the same 
as the official stenographer, his subsequent 
certificate that such stenographer had not 
been duly appointed will not affect tùe valid
ity of the record of the evidence. Under 
such circumstances it would appear that the 

reporter was the defacto officer of the court, 
and that would be sufficient: Utter v. O'Neil, 
83-655. 

If the shorthand notes are properly certi
fied by the reporter and judge and filed 
within the proper time they become a part 
of the record without any special direction 
to that effect by the judge inh i s certificate, 
but if neither the notes nor the transcript 
thereof is thus certified within the time for 
filing the bill of exceptions they cannot be 
considered: Bunyan v. Loftus, 90-122. 

If the shorthand reporter's notes are 
properly filed and made a part of the bill of 
exceptions the transcript thereof may be 
filed at a later time, provided it is so filed in 
such time that the case may be properly pre
sented to the supreme court: Hammond v-
Wolf, 78-227. And see notes to \ 3752. 

I t may be proper for the trial court to 
permit the reading to the jury by counsel in 
argument of portions of the testimony of 
witnesses as taken down by the reporter and 
transcribed; but in such case the other party 
may be permitted to have the balance of the 
testimony of any witness touching the same 
matter read. But as a rule little good can 
come from reading any of the transcript of 
the evidence and it would not be error to re
fuse to permit i t to be done when it would 
likely result in allowing witness to have all 
of his evidence thus read to the jury, if such 
reading would necessarily delay the trial, 
unless the court was satisfied that i t was 
necessary to a fair presentation of the case: 
McConkie v. Babcock, 70 N.W., 103. 

An attorney has no r ight to make 
changes in the stenographer's notes even 
for the purpose of correcting what he claims 
to be errors therein; such correction must 
be made only on application to the court: 
Long v. Valleau, 87-675. 

SEC. 3676. Selection of j u r y . When an action is to be tried by a jury, 
the clerk shall select twelve jurors by lot from the regular panol, if there 
are enough therein; if not, the deficiency shall be supplied as provided in 
the chapter on jurors. [C. '73, § 2761; R., § 3026; C. '51, § 1773.] 

Where the jury consisted of but eleven be considered as waived: Cowles v. Buckman, 
jurors, it appearing that the parties had no 6-161. 
knowledge of that fact until after verdict, As to trial by jury, see \ 3650 and Const., 
held, that the defect was fatal and could not art. I, \ 9. 

SEC. 3677. Challenges. A challenge is an objection made to the trial 
jurors, and is of two kinds: 

1. To the panel; 
2. To an individual juror. [C'73, § 2762; R., § 3027; C'51, § 2972.] 
SEC. 3678. Jo in t challenges. Where there are several parties, plain

tiffs or defendants, and no separate trial is allowed, they shall not sever 
their challenges, but must join in them. [C. '73, § 2763; R., § 3028.] 

The ruling of the court as to a challenge affected by the fact that subsequently it is 
by one of two joint defendants may properly made to appear that the other party had 
be based upon the condition of the case as it ceased to be a defendant in the case: Cleve-
then appears and its correctness will not be land v. Atkinson, 63 N. W., 465. 

SEC. 3679. To the panel. A challenge to the panel can be founded only 
on a material departure from the forms prescribed by statute in respect to 
the drawing and return of the jury. [C. '73, § 2764; R., § 3029; C. '51, § 2974.] 

A challenge to the panel should be sus- jurors has not been summoned: Baker v. 
tained where the requisite number of trial Steamboat Milwaukee, 14-214. 
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SEC. 3680. When and how made. A challenge to the panel must be 
taken before a juror is sworn, and must be in writing, specifying distinctly 
the facts constituting the ground of challenge. [C. 73, § 2765; R., § 3030; C. 
'51, § 2975.1 

SEC. 3681. H o w tried. A challenge to the panel may be taken by 
either party, and upon the trial thereof the officers, whether judicial or minis
terial, Whose irregularity is complained of, as well as any other persons, 
may be examined to prove or disprove the facts alleged as the ground of 
the challenge. [C. 73, § 2766; R., § 3031; C. '51, § 2976.] 

SEC. 3682. Allowance. If the challenge is sustained by the court, the 
jury must be discharged, and its members will be disqualified from sitting 
in the trial in question; if it is overruled, the court shall direct the jury to 
be impaneled. [C. 73, § 2767; R., § 6032; C. '51, § 2977.] 

The fact that vacancies in the panel from jection should be raised by challenge to such 
which the jury is drawn have been filled talesmen when called: Buford v. McQetchie, 
with talesmen in an illegal manner is not a 60-298. 
ground for challenge to the panel. The ob-

SEC. 3683. To jurors. A challenge to an individual juror is either 
peremptory or for cause. [C. 73, § 2768; R., § 3033; C/51, § 2978.] 

SEC. 3684. W h e n made—determination. It must be taken when the 
juror appeal's and before the jury is sworn. Upon the trial of a challenge, 
the juror challenged shall be sworn, if demanded by either party, and exam
ined as a witness, and must answer every question pertinent to the inquiry 
thereof. [0. 73, §§ 2769, 4407; R., §§ 3034, 4773; C. '51, §§ 2979, 2988.] 

This section refers exclusively to chai- order to determine whether to exercise as to 
lenges for cause; but a party has the right to him the right of peremptory challenge: State 
ask questions of a juror with reference to v. Foster, 91-164; Slate v. Dooley, 89-584. 
any peculiarity of conduct, association, chai-- It is not proper to ask a juror whether the 
acter or opinion, or any predeliction of such fact that a man has been indicted would raise 
juror, or other circumstances which in the in his mind any presumption of guilt: State v. 
opinion of the examiner might influence the Cleary, 66 N.W., 724. 
person as a juror and affect his verdict, in 

SEC. 3685. Peremptory. A peremptory challenge is an objection to 
a juror for which no reason need be given, but upon which the court shall 
exclude him. [C.73, §§ 2770, 4412; R., §§ 3035, 4778; C/51, § 2980.] 

Parties should be permitted within rea- the first degree, the court refused to allow 
sonable limits to examine persons called to a juror to be questioned by the prosecution 
act as jurors to the end that peremptory as to whether he had any preconceived 
challenges may be used intelligently and opinion or notion against capital punish-
questions may be asked as to matters which ment but allowed such question to be asked 
would not be a ground for challenge for in connection with the right of peremptory 
cause: State v. Dooley, 89-584. challenge, held, that the action of the court 

Where in a prosecution for murder in was proper: State v. Foster, 91-164, 

SEC. 3686. N u m b e r of—how made. Each party shall have the right 
to challenge peremptorily five jurors. The parties shall challenge alter
nately, commencing with the plaintiff, and, the challenges for cause being 
first exhausted or waived, the parties shall then in turn, in the same order, 
exercise the right of peremptory challenge, in such manner as the parties 
may agree upon or the court order. [C. 73, § 2771; R., § 3036; C. '51, § 1774.] 

An error in overruling a challenge to a pai*ty only counts as one of the number to 
juror for cause is waived if the party making which he is entitled, and, after a challenge 
such challenge afterward waives a perempt- by the other party, he may use any remain-
ory challenge to the jury containing such ju- ing right of challenge, even as to a juror in 
ror: Barnes v. Newton, 46-567; State v. George, the box when the waiver was made: Foun-
62-682. tain v. West, 23-9. 

Error in overruling a challenge to a juror Where a jury was selected and accepted 
is error without prejudice if the juror does by the parties and then dismissed upon the 
not sit and the defendant does not exhaust adjournment of court until the next day 
all his peremptory challenges: State v. Brown- without being sworn, held, that at the open-
Zee, 84-473. ing of the next session and before the actual 

A waiver of peremptory challenge by a swearing of the jury a party might interpose 



Tit. XVIII, Ch. 9. 
1417 

TRIAL AND JUDGMENT. • 3687-8688 

a peremptory challenge not exercised by accepting the jury the defendant waives any 
him in the impaneling'of the jury: Spencer error in overruling previous challenges for 
». Be France, 3 G. Gr., 216. cause: State v. Winter, 72-627. 

By waiving peremptory challenges and 

SEC. 3687. Vacancy filled. After each challenge, the vacancy shall 
be filled before further challenges are made, and any new juror thus intro
duced may be challenged. [C.73, § 2772; R., § 3037; C. '51, § 1775.] 

SEC. 3688. For cause. A challenge for cause is an objection to a 
juror, and may be for any of the following causes: 

1. A conviction of felony; 
2. A want of any of the qualifications prescribed by statute to render a 

person a competent juror; 
3. Such defects in the faculties of mind or organs of the body as render 

him incapable of performing the duties of a juror; 
4. Consanguinity or affinity within the ninth degree to the adverse party; 
5. Standing in the relation of guardian and ward, or the client of any 

attorney engaged in the cause, master and servant, landlord and tenant, or 
being a member of the family or in the employment of the adverse party; 

6. Being a party adverse to the challenging party in a civil action, or 
having complained against or been accused by him in a criminal prosecution; 

7. Having already sat upon the trial of the same issues; 
8. Having served as a grand or trial juror in a criminal case based on 

the Same transaction; 
9. When it appears the juror has formed or expressed an unqualified 

opinion on the merits of the controversy, or shows such a state of mind as 
will preclude him from rendering a just verdict; 

10. Being interested in a like question with the issue to be tried. [C. '73, 
§ 2772; R., §§ 2271, 3037-40.] 

Discretion: Questions as to the qualifica
tion of jurors are submitted to the sound dis
cretion of the court, and its action will not 
be reviewed unless an abuse thereof is shown: 
Anson a. Dwight, 18-241; May v. Mam, 27-365. 

Even where it would not be error to over
rule a challenge for cause, the action of the 
court in sustaining it will not be interfered 
with on appeal in the absence of a showing 
of prejudice: Oeiger v. Payne, 69 N. W., 554. 

Causes of challenge: Where it was shown 
that a juror had a bet of twenty-five cents 
outstanding which would be affected by the 
result of the trial, and this fact was not dis
closed when he was interrogated as to his 
qualifications, held, that he was incompetent, 
and that a new trial should have been 
granted: Seaton v. Swem, 58-41. 

In an action against a city for damages a 
citizen and taxpayer of the city is not a com
petent juror: Davenport Gas. etc., Co. v. Dav
enport, 13-229; Dively v. Cedar Falls, 21-565; 
Cramer v. Burlington, 42-315; McOinty v. 
Keokuk, 66-725; Cason v. Ottumwa, 71 N. W., 
192. 

A taxpayer of a city is subject to chal
lenge as a juror by plaintiff in an action 
against the city for damages, although he is 
a nonresident of the city: Kendall v. Albia, 
73-241. 

The right to challenge is a right allowed 
parties to protect themselves in their inter
ests, but it is not a ground of challenge by 
one party that the juror has an interest ad
verse to that of the other. Therefore, held, 
that on appeal in a proceeding to assess dam
ages for change of the grade of a street the 
city could not challenge a juror on the 

ground that he was a taxpayer; Corildm v. 
Keokuk, 73-343. 

In an action against a city for damages 
the defendant cannot object to a resident of 
the city acting as juror on the ground that 
he is not a taxpayer: Hollenbeck v. Marshall-
town, 62-21. 

Jurors who have rendered a verdict of 
guilty in a criminal prosecution are not com
petent to sit in a civil action for trespass 
against the same defendant, arising out of 
the same transaction, even though they state 
upon their voir dire that they have not formed 
or expressed any opinion in the case: Spear 
v. Spencer, 1 G. Gr., 534. 

Where it appeared, in an action to collect 
a subscription to a railway company, that a 
juror was united with others along the road 
in resisting suits brought to recover upon 
contracts given for the same purpose as the 
contract in suit, held, that he was properly 
excluded from the jury for cause: Court-
wright v. Strickler, 37-382. 

Where a juror was a partner of one of the 
parties, held, that he was properly excused 
upon challenge for cause: Stumm v. Hum
mel, 39-478. 

Cases of express and implied bias, as those 
terms were used in a previous statute, dis
cussed: May v. Flam, 27-365. 

Cause stated: A challenge for cause not 
further specifying the objection made to the 
juror should be overruled. Bonney v. Cocke, 
61-303; Davis v. Anchor Mut. F. Ins. Co., 64 
N. W., 687. 

Evidence: In order that a party may take 
advantage of the fact that a juror had in ad
vance of the trial expressed an opinion upon 
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the merits of the case, it must appear on the cause in order to justify a reversal on that 
record that the juror was examined as to ground: Wisehart v. Dietz, 67-121. 
whether he had formed or expressed such Where a juror was discharged on a 
opinion or belief, and the showing thereof showing that one of the parties was the 
by affidavit is not sufficient: Light v. Chicago, father of the juror's wife, it not appearing 
M. <£* Si. P . JR. Co., 93-83. what other showing there was as to bias, 

Upon the trial of challenges other evi- held, that the judgment would not be re-
dence than the testimony of the person versed on that ground: Ibid. 
challenged may be heard, and the court is Where the court properly takes the case 
required to determine both the law and from the jury and directs a verdict any error 
fact involved. I t is the duty of the court, in ruling on challenges to jurors becomes 
therefore, to determine whether the opinion error without prejudice: Mdlerup v. Travel-
formed is an unqualified one on the merits ers'Ins. Co., 63 N.W., 665. 
of the controversy or whether the state of Objection waived: A motion for a new 
mind of the juror is such as would preclude trial on the ground that one of the jurors 
him from rendering a just verdict. The had already sat on the trial of the same 
court may take into account not alone the issues should not be sustained in the absence 
answers given, but the general demeanor of a showing that the party complaining was 
and appearance of the person: Sprague v. ignorant of that fact: Hurtertv. Weines, 27-134. 
Atke, 81-1. Where the party does not examine the 

Error in ruling: When a challenge to a jurors under oath or otherwise as to their 
juror is sustained, even though erroneously, qualification and competency, he cannot 
and an unobjectionable jury is procured, the make an objection to a juror which would 
supreme court must be well satisfied that have thus been disclosed a ground for a new 
the challenge was sustained without any trial: Stewart v. Ewbank, 3-191. 

SEC. 3689. How tried. Upon the trial of a challenge to an individual 
juror, he may be examined as a witness to prove or disprove the challenge, 
and must answer every question pertinent to the inquiry thereon, and other 
evidence may be heard. [C.73, § 2773; R., § 3042; C. '51, § 2988.] 

SEC. 3680. Determination. In all challenges, the court shall deter
mine the law and the fact, and must either allow or disallow the chal
lenge. [C. 73, § 2774; R., § 3043; C'51, § 2990.J 

SEC. 3691. Persons who keep the seventh day. A person whose 
religious faith requires him to keep the seventh day of the week can not be 
compelled to attend as a juror on that day. [C. 73, § 2776; R., § 4112; C. '51, 
§ 2504.] 

SEC. 3692. Exemption. An exemption from service as a juror is not 
a cause of challenge, but the privilege of the person exempt. [C. 73, §§ 
2777, 4406; R., §§ 3041, 4772; C'51, § 2987.] 

The section applied: State v. Adams, 20-486. As to what persons are exempted, see § 
333. 

SEC. 3693. Attachment for absent jurors. "When a cause is called 
for trial, and before drawing the jury, either party may require the names 
of all the jurors in the panel to be called, and an attachment to be issued 
against those who are absent, but the court may, in its discretion, wait or 
not for the return of the attachment. 

SEC. 3694. Ballots prepared. The clerk shall prepare separate 
ballots containing the names of the persons returned as jurors, which shall 
be folded, each in the same manner, as near as may be, and so that the 
name thereon shall not be visible, and must deposit them in a box kept for 
that purpose. 

SEC. 3695. Drawing. Before the name of any juror is drawn, the box 
must be closed and shaken, so as to intermingle the ballots therein, and the 
clerk shall draw such ballots from the box, without seeing the names written 
thereon, through the top of the lid thereof. 

SEC. 3696. Jurors absent or excused. If a juror is absent when his 
name is drawn, or be set aside or excused from serving on that trial, the 
ballot containing his name must be folded and returned to the box as soon 
as the jury is sworn. 

SEC. 3697. Ballots returned to box. When a jury is completed, the 
ballots containing the names of the jurors sworn must be laid aside and 
kept apart from the ballots containing the names of the other jurors until it 
is discharged, and must then be again folded and returned to the box, and 
so on, as often as a trial is had. 
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SEC. 3698. Panel exhausted. II for any reason the regular panel is 
exhausted without a jury being selected, it shall be completed in the man
ner provided in the chapter upon selecting, drawing and summoning juries. 

Under prior provisions it was held that tion unless abuse of discretion on the part of 
where the panel of jurors regularly sum- the court was shown: Emerich v. Shan, 18-
moned was exhausted by challenges it might 139. 
be filled by calling persons present in court, I t is not a ground for challenge to the 
and it was not error to refuse tk> order it filled panel from which the jury is drawn that va-
i'rom the jury lists and delay the trial for cancies in the panel have been filled in an 
that purpose: State v. Harris, 64-287; Brent- illegal manner. The objection should be 
ncrv. Chicago, M. & St. P. B. Co., 68-530. raised by challenge to the jurors improperly 

Also helà, that the fact that a jury was added when they are called: Buford v. Mc-
filled up by talesman was no ground of objec- Getchie, 60-298. 

SEC. 3699. Majority verdict—struck jury. The parties, at any 
time before the final submission, may agree to take the verdict of the 
majority, which agreement, being stated to the court and entered upon the 
record, shall bind the parties, and in such case a verdict, signed by any 
seven or more and duly rendered, when read and not disapproved by said 
majority, shall in every particular be as binding as if made by a full jury; 
or, when both parties require it, a struck jury may be ordered, whereupon 
eighteen jurors shall be called into the box, and the plaintiff first, and then 
the defendant, shall strike out one juror in turn until each has struck six, 
and the remaining six shall try the cause. [C. 73, § 2778; R , § 3045; C'51, 
§ 1776.] 

SEC. 3700. Procedure after jury is sworn—order of evidence. 
When the jury has been sworn, the court shall proceed in the following 
order: 

1. The party on whom rests the burden of proof may briefly state his 
claim and the evidence by which he expects to sustain it; 

2. The other party may then briefly state his defense and the evidence 
by which he expects to sustain it, 

3. The party on whom rests the burden of proof in the whole action 
must first produce his evidence, tobe followed by that of the adverse party; 

4. The parties then will be confined to rebutting evidence, unless the 
court for good reasons, in furtherance of justice, permit them to offer evi
dence in their original case; 

5. But one counsel on each side shall examine the same witness. Upon 
interlocutory questions, the party moving the court or objecting to testi
mony shall be heard first; the respondent may then reply by one counsel, 
and the mover rejoining, confining his remarks to the points first stated and 
a pertinent answer to respondent's argument. Argument on the questions 
shall then be closed, unless further requested by the court. [C. '73, § 2779; 
R., § 3046.] 

Impaneling jury: When the jury have issue does not always have the burden of 
been sworn, as usual, to try the issues be- proof: Siltyman v: King, 36-207. 
tween the parties, the subsequent allowance Where, under the issues, plaintiff is not 
of an amendment presenting a new issue will required to introduce any evidence and is 
not, it seems, make it necessary to reswear entitled to judgment for all he claims if de-
the jury: Arnold v. Arnold, 20-273. fendant fails to establish matters pleaded by 

Burden of proof; opening and closing: him, the burden of proof and the right to 
The question as to who has the burden of open and close the case are upon defendant: 
proof is properly a matter of practice, and Bixby v. Carskaddon, 70-726. 
the ruling of the court thereon will not be The court has a discretion in the matter 
reviewed unless there is evidence of an of opening and closing and where the attor-
abuse of discretion: Viele v. Gemianía Ins. neys concede that the facts alleged for the 
Co., 26-9. plaintiff are not in controversy the court may 

The true test, to determine upon whom is give the opening and closing to the defend-
the burden of proof, is to consider which ant, although in accordance with the issues 
party would be entitled to the verdict if no as shown by the pleadings the plaintiff has 
evidence were offered on either side. The the burden: Names v. Dwelling House Ins. 
burden is upon the party against whom, in Co., 64 N. W.,628. 
such case, the verdict ought to be: Ibid.; Where the burden of the issue is on plain-
Vieths v. Hagge, 8-163, 192. tiff he is technically entitled to the opening 

The party having the affirmative of the and closing, but it is not error for the court 
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to award it to the party upon whom the evi
dence casts the burden. The better prac
tice is to claim the right before the evidence 
is introduced: Milwaukee Harvester Co. v. 
CrdbPree, 70 N. W., 704. 

Where after the opening argument by 
plaintiff defendant files an amended answer 
admitting the allegations of plaintiff, it is 
not error to refuse to change the order of 
argument so as to give the defendant the 
closing. Such matter is within the discre
tion of the trial court: Fred Miller Brewing 
Co. v. DeFrance, 90-395. 

Where, upon the material issues in a 
case, the burden was upon defendant, held 
not error to give him the opening and clos
ing, although the allegations of the petition 
were not, in terms, admitted by the answer: 
Delaware County Sank v. Buncombe, 48-488. 

Action of the court in determining who is 
entitled to the opening and closing is not 
subject to review on appeal: Goodpaster v. 
Voris, 8-334. 

While the right of reviewing the decision 
of the court as to who has the affirmative is 
not absolutely denied, there must be a clear 
case of prejudice arising from error in the 
decision of the court upon that point to 
justify a reversal on such ground: Fountain 
v.West,23-9; Preston v. Walker, 26-205; Wood
ward v. Laverty, 14-381; Smith v. Cooper, 9-
376; Ashworth v. Grubbs, 47-353; Dent v. Smith, 
53-262; Van Horn v. Smith, 59-142. 

In an attachment suit, where a counter
claim on the bond is interposed, if plaintiff 
introduces no evidence to show defendant's 
liability on the cause of action, defendant 
has the opening and closing with reference 
to the liability on the bond: Whitney v. 
Brownewell, 71-251. 

The burden of proving freedom from con
tributory negligence is upon the party al
leging negligence, although the fact of con
tributory negligence may be alleged in the 
answer: Hawes v. Burlington, C. B. & N. B. 
Co., 64-315; Gamble v. Mullin, 74-99. 

Where a party has insisted on the right 
to open and close, against the objection of 
the other party, and has been allowed by the 
court to do so, he cannot complain of an in
struction that the burden of proof is upon 
him: Lister v. Clark, 48-168. 

As to opening and closing the argument, 
see next section. 

Order of evidence: The order in which 
the proof of facts shall be received is in the 
sound discretion of the court: Cannonv.Iowa 
City, 34-203: WooVwatlier v. Bisley, 38-486; 
Carman v. Boennan, 45-135; Duffees v. Judd, 
48-256; State v. Fry, 67^75. 

The order of the introduction of evidence 
is a matter largely in the discretion of the 
trial court: Kassing v. Walter, 65 N.W., 832. 

And in the absence of any proof of preju
dice to the appellant or of abuse of discre
tion by the court, the supreme court will not 
feel justified in interfering, on appeal, with 
the exercise of such discretion: Pearson v. 
South, 61-232. 

A decision of the court in such matter 
will not be overruled on appeal unless mani
fest abuse of such discretion is shown: Sam-
vch v. Griffith, 13-103: Donaldson v. Missis
sippi & M. B. Co., 18-280. 

The supreme court will not be justified in 
interfering with the exercise of this dis
cretion by the lower court, unless in a clear 
case of its abuse, even where it is exercised 
in excluding evidence which is not strictly 
rebutting in its character, after the original 
case for that party has been closed: Boats v. 
Shields, 35-231. 

The order of the introduction of evidence 
is so largely a matter within the discretion 
of the trial court that rulings relating thereto 
will not be interfered with on appeal unless 
it clearly appears that the court has abused 
its discretion: Peterson v. Walter A. Wood 
Mowing &BeapingMach. Co.,66N.W., 96. 

It is within the discretion of the court to 
permit a witness at any time during the 
trial to correct the evidence previously 
given. If the opposite party is taken by sur
prise, and he is unable to controvert the new 
evidence because of the absence of witnesses, 
he should at least apply for a continuance: 
Miller v. Hartford F. Ins. Co., 70-704. 

Out of regular order: In the exercise of 
its discretion, and in accordance with com
mon practice, the court may admit testimony 
the relevancy or competency of which is not 
at the time apparent, on the promise of the 
party offering it and with the understand
ing that he will introduce other testimony 
by which its competency or relevancy shall 
become apparent, and that otherwise it shall 
be ruled out; but the court may, in its dis
cretion, require the evidence to be intro
duced in its proper order: Butledge v. Hvans, 
11-287; Cramer v. Burlington, 42-315. 

Where the pleadings of defendant alleged 
that he had fully complied with the condi
tions of a title bond, which he offered in 
evidence, held, that an objection to the intro
duction of such bond offered in evidence be
cause defendant had showed no title or inter
est therein was properly overruled,defendant 
being permitted first to introduce the bond 
and then to show his title and interest in it: 
Van Orman v. Spafford, 16-186. 

The record in another case may be intro
duced in evidence to prove a prior adjudica
tion without previous proof that the former 
action was between the same parties or in
volved the same rights. Those facts might 
be established by evidence afterwards: Searle 
v. Bichardson, 67-170. 

I t is not error to admit secondary evidence 
of an instrument claimed to be lost before 
there is evidence authorizing the introduc
tion of such secondary evidence, if after
wards facts are shown in the testimony of 
either party rendering the introduction of 
such secondary evidence proper: Cook Mfg. 
Co., v. Bandait, 62-244. 

Where it is sought to prove by parol evi
dence a sale which is taken out of the statute 
of frauds by part performance, evidence of 
the sale may be first introduced, to be fol
lowed by proof of part performance: Camp
bell v. Ormsby, 65-518, 

Additional evidence in chief after party 
has rested: The entire subject of the ex
amination of witnesses and the order of pro
duction of testimony rests very largely in 
the discretion of the judge trying the cause, 
and it is within his discretion, in the further
ance of justice, to admit new testimony on 
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the part of the affirmative after the testi
mony on the part of the negative has been 
closed: Hubb&l v. Ream, 31-289. 

Unless an abuse of discretion is shown 
the action of the court in allowing the plain
tiff on rebuttal to introduce evidence which 
is not strictly rebutting furnishes no ground 
of reversal: Bess v. Wilcox, 58-380. 

So where defendant, under the allegations 
of his answer, introduced testimony upon a 
point as to which the burden of proof was 
properly upon plaintiff under the pleading, 
held, that it was not error in the court to 
then allow plaintiff to introduce adverse evi
dence, although it was not in rebuttal: Crone 
v. Ellis, 31-510. 

Although the matter of the order of in
troducing evidence is largely in the discre
tion of the court, yet where evidence was 
allowed out of its proper order and the court 
refused to allow additional evidence in re
buttal, held, that there was such error as to 
require reversal: McDonald v. Moore, 65-111. 

Testimony offered merely for the purpose 
of corroborating a witness may properly be 
excluded until the testimony of the witness 
has been impeached: State v. Borabacher, 19-
154. 

The provisions of this section are to be 
followed in criminal cases so far as appli
cable: State v, Yelzer, 66 N. W., 737. 

Additional evidence after evidence is 
closed: The admission of testimony after 
both sides have rested their case is so much 
a question of discretion that it will not be 
interfered with on appeal without a showing 
of abuse of discretion or prejudice to appel
lant: Tisdale v. Connecticut Mut. L. Ins. Co., 
28-12. 

The court may in its discretion allow the 
introduction of additional evidence after the 
evidence has been closed and the arguments 
of counsel have been made: Darían v. Hosen-
crans, 56-122. 

It is the common practice in trial courts 
to permit parties to introduce material evi
dence at any time before the verdict, which 
has been omitted by mistake or inadvertence: 
Meadows v. Hawheye Ins. Co., 67-57. 

Evidence may be received out of its 
regular order for other reasons than "to 
correct an evident oversight or mistake," as 
provided in \ 3719: Huey v. Huey, 26-525. 

Where plaintiff had omitted to prove title 
necessary to make out his case, held not 
error to allow him to introduce proof thereof 
after the evidence had been closed: McNïch-
ols v. Wilson, 42-385. 

Where an issue is finally submitted to the 
court and determined, it is too late after
wards to introduce additional evidence bear
ing thereon: Byington v. Moore, 62-470. 

Evidence to rebut counter-claim: After 
defendant has introduced proof to establish 
a set-off, plaintiff should be allowed to 
introduce evidence to show that defendant's 
claim has been paid. He is not called upon 
to introduce such evidence until after de
fendant has introduced the evidence on his 
part: Luke v. JBruner, 15-3. 

Preliminary statement: The introduction 
of evidence is not to be precluded by the 
statement of the case to the jury by the at

torney in opening. Admissions thus made 
are not binding on the party: Frederick v. 
Gaston, 1 G. G v., 401. 

Introduction of -written evidence : Where 
a case was being tried on the written report 
of evidence offered on a former trial, held, 
that a party might on his own motion with
draw or withhold a portion of the evidence 
offered by himself on such trial: Henderson v. 
Chicago, B. I. <& P. B. Co., 48-216. 

Introduction of record: It is not neces
sary to constitute a full introduction of the 
record in evidence that it be actually handed 
to the jury: Fabian v. Davis, 5-456. 

Where a written instrument is offered in 
evidence and no objection is made thereto, 
it is to be regarded as introduced: Stepliens 
v. Pence, 56-257. 

Where a party made an oral statement 
that he offered a certain copy of a book in 
evidencej but did not file it in the case nor 
produce it on the trial, held, that it could not 
be considered as a part of the evidence re
ceived, and that the right to a trial de novo 
on appeal could not be defeated by the fact 
that the record did not contain such copy: 
Palo Alto County v. Harrison, 68-81. 

Inspection of instrument: When a note 
is introduced in evidence the opposite party 
has a right to inspect the same, but if, taking 
advantage of such temporary possession, he 
fails to return it or puts it out of his power 
to return it, a copy may be introduced and 
used: Selrnan v. Cobb, 4-534. 

Number of -witnesses: The trial court is 
authorized to exercise a discretion as to the 
number of witnesses that shall be introduced 
to a particular point or to establish any par
ticular fact: Kesee v. Chicago & N. W. È. Co., 
30-78; Bays v. Herring, 51-286; Pays v. Hwnt, 
60-251; Minihon v. Lewis, 78-620. 

This rule is applicable to criminal cases: 
State v. Bebout, 69 N. W., 429. 

Where the court, in advance, informed 
the respective parties that the number of 
witnesses as to a particular point (the value 
of property in an appeal from an assessment 
for damages for right of way) would be lim
ited to five on each side, held, that such ac
tion was not 'erroneous: Everett v. Union Par 
cific B. Co., 59-243. 

In the absence of manifest abuse of such 
discretion the appellate court will not inter
fere with the action of the lower court with 
reference thereto: Kesee v. Chicago & N. W. 
B. Co., 30-78. 

A nisi prius court must be permitted to 
exercise a discretion as to the number of 
witnesses, the order and manner of their 
examination, etc., in cases before it; other
wise examinations and trials might be indefi
nitely prolonged: Preston v. Cedar Rapicls, 63 
N. W.,577. 

Therefore, held that in an action to re
cover against a city, damages resulting from 
change of grade in a street, the court was 
justified in limiting the witnesses as to the 
amount of damages to seven on each side 
and that the fact that two witnesses for one 
party when called appeared not to be compe
tent to testify as to the amount of damage, 
did not entitle such party to call two other 
witnesses in their place: Ibid. 
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Excluding' jury: While it is sometimes 
desirable that remarks by the judge and 
arguments by the counsel upon questions 
involved in the case be not made in the 
presence of the jury, yet it is not always 
practicable or desirable to have such ques
tions argued and determined in their ab
sence. The proper practice in each case 
is to be determined by the trial court in the 

exercise of sound legal discretion: Hall v. 
Carter, 74-364. 

Submission: So long as the case is open 
for evidence by agreement of counsel or 
order of court, it is open for all proper ap
plications and orders, and cannot be consid
ered as submitted without having been 
called in court for that purpose or peremp
torily ordered by the judge: Cate v. Oilman, 
54-576. 

SEC. 3701. Argument—opening and closing. The parties may then 
either submit or argue the case to the jury. In the argument, the party 
then having the burden of the issue shall have the opening and closing, but 
shall disclose in the opening all the points relied on in the cause; and if in 
the close he should refer to any new material point or fact not relied upon 
in the opening, the adverse party shall have the right of reply thereto, 
which reply shall close the argument in the case. [C. 73, § 278Q; R., § 8048.] 

Where a defendant admits the allegations 
of plaintiff's petition he is entitled to open 
and close the argument: Hallowell v. Faw-
cett, 30-491. 

The order of argument is so much a mat
ter of discretion that the appellate court will 
not review on appeal a ruling with reference 
thereto: Woodward v. Laverty, 14-381. 

Refusal of the trial court to allow a pre
vious opinion of the supreme court in the 
same case to be read in argument for the 
purpose of comment, held not ground for re
versal in the absence of a showing that such 
opinion was applicable to the case and that 
the discretion of the court was wrongfully 
exercised: Shephard v. Brenton, 20-41. 

I t is error to allow counsel in argument 
to read to the jury as a part of his argument 
evidence introduced on a former trial of the 
same cause, but not introduced in the pend
ing trial: Martin v. Orndorff, 22-504. 

A motion for continuance being part of 
the record is a proper matter of comment by 
counsel without being formally offered in 
evidence: Cross v. Oarrett, 35-480. 

I t is not proper for counsel in argument to 
comment upon an amended pleading which 
has been withdrawn: Biley v. Iowa Falls, 83-
761, and see notes to I 3600. 

I t is not improper for counsel in argu
ment to read to the jury by question and an
swer a portion of the testimony of a witness, 
and he cannot be required as a condition of 
doing so to read the entire testimony of 
such witness: Ooodson v. Des Moines, 66-255. 

While counsel may be permitted to read 
to the jury portions of the transcript of the 
evidence of witnesses, it is not error to re
fuse to allow such reading where it appears 
that unnecessary delay in the trial of the 
case might result, and no necessity for such 
reading appears: McCormick v. Babcock, 70 
N. W., 103. 

I t is not improper to allow an attorney in 
his argument to the jury to exhibit a draw
ing which he claims gives the result of the 
evidence submitted to the jury: Stafford v. 
Oskaloosa, 64-251. 

Great latitude is allowed to counsel in 
appealing to the sympathy of the jury: Bow-
dell v.Wilcox, 64-721. 

The absence of the judge during the ar
gument of the case to the jury will not con
stitute error sufficient to authorize reversal 

of a judgment, unless prejudice resulting 
from his absence, or some ground from 
which such error can be presumed, is shown: 
Baxter v. Bay, 62-336; Hall v. Wolff, 61-559. 

Unless an abuse of discretion by the court 
below is shown the case will not be reversed 
upon appeal for alleged error in the argu
ment of counsel: Hull v. Alexander, 26-569. 

As to the right of adverse counsel to re
ply to any reference made by counsel in 
closing to new matter, see CrobS v. Oarrett, 
35-480. 

That misconduct of counsel in argument 
may be ground for new trial, see \ 3755, and 
notes. 

A party to an action has a right to have 
the cause fully and fairly argued to the jury, 
but after every point material to his interest 
has been presented in the opening argument, 
he cannot demand as a matter of right that 
his counsel be further heard, except in reply 
to the argument for the adverse party: Car-
ruthers v. McMurruy, 75-173. 

An affidavit for a continuance when duly 
filed is a part of the record, and may be read 
to the jury and commented upon by counsel 
in argument, and it may be so read and com
mented upon although filed in another case 
with the understanding that it should apply 
to both: Brannum v. O'Conner, 77-632. 

In a particular case, held, that while coun
sel may not have stated facts correctly in his 
argument, and was free in his inferences 
from such facts, yet he did not transgress so 
far in this respect as to require a reversal of 
the judgment: Deere v. Wolf, 77-115. 

Failure of a party to call witnesses to 
prove a fact which must be within their 
knowledge may properly be made a subject 
of comment before the jury: Van Slyke v. Chi
cago, St. P. & K. C. B. Co., 80-620. 

Where an attorney by mistake referred to 
evidence given on a former trial, which had 
not been introduced in the pending trial, and 
the opposite attorney made no objection 
thereto, although aware of the mistake, held, 
that the error would not be ground of rever
sal: Pence v. Chicago, B. I. 3: P. B. Co., 79-
389. 

Statements made by counsel for plaintiff 
in his closing argument, relating to matters 
not in evidence, and not proper to be con
sidered by the jury, held subject to criti
cism; but held, that counsel on the other side 
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having made no objection at the time, and 
having in no manner called the court's at
tention thereto, nor asked that the offensive 
and unlawful argument be arrested, such 
improper argument would not be a ground 
for reversal on appeal: Blair v. Madison 
County, 81-313. 

Objection cannot be made on appeal to 
the order of argument in the lower court 
where it appears that the order pursued was 
not objected to: Sherman v. Hale, 76-383. 

The question as to who has the burden of 
proof is a matter of practice and the ruling 
of the trial court will not be disturbed un

less there is evidence of an abuse of discre
tion: White v. Adams, 77-295. 

In an action on a note by the transferee 
thereof, in which the making of the note 
was admitted and also the assignment to 
plaintiff and the fact that it was unpaid, but 
the maker set up defenses to the note, and 
plaintiff in reply relied upon an estoppel 
against the maker from pleading such de
fenses, held, that the defendant had the right 
to open and close, there being no occasion 
for plaintiff to offer evidence of the estoppel 
until defendant had made a prima facie de
fense: Seekel v. Norman, 78-254. 

SEC. 3703. Waiver of opening. If the party holding the affirmative 
waives the opening, he shall be limited in the close simply to a reply to his 
adversary's argument, otherwise the other party shall have the concluding 
argument. [C73, § 2781; R., § 3048.] 

SEC. 3703. Number of attorneys—court to arrange order. Every 
plaintiff or defendant shall be entitled to appear by one attorney, and if 
there be but one plaintiff or defendant he may appear by two, and where 
there are several defendants having the same or separate defenses and 
appearing by the same or different attorneys, the court shall, before argu
ment, arrange their order. [C. 73, § 2782; R., § 3049.] 

SEC. 3704. Argument restricted. The court may restrict the time 
of argument of any attorney to itself, but shall not limit the argument in 
cases tried to a jury. [0. '73, § 2783; R., § 3050.] 

Before the adoption of this provision it 
was held that the time allowed to an attorney 
for addressing the jury might be limited by 
the court in its discretion, and that such ac

tion would not be interfered with on appeal 
unless it should appear that the party was 
greatly prejudiced by the exercise of such 
discretion: Fletcher v. Burroughs, 10-557. 

SEC. 3705. Instructions—to be in writing. When the argument is 
concluded, either party may request instructions to the jury on points of 
law, which shall be given or refused by the court. All instructions asked, 
and the charge oí, the court, shall be in writing. [C. '73, § 2784; R., § 3051.] 

Where the jury returned a verdict, and 
I. FORM OF AND METHOD OF GIVING. 

When to be asked: Instructions which 
are submitted during the opening and only 
argument made at the trial cannot be refused 
as being presented too late: McCaleb v. Smith, 
22-242. 

In writing: Under the provision requir
ing instructions to be in writing it is error 
to orally explain an instruction given, or to 

the judge stated to them that the verdict 
was not in accordance with the charge of 
the court, and directed them to retire and 
return a verdict in accordance with such 
charge, held, that such direction did not 
constitute an instruction required to be in 
writing: Johnson v. Bider, 84-50. 

Where a stipulation in another case was 
introduced in evidence during the progress 

charge the jury verbally: Headv. Langworthy, of a trial, and the court said in the presence 
15-235. of the jury, " I shall hold that by that stipu

lation defendants acknowledged that there In a civil action it is error to orally ex> 
plain or modify an instruction asked by either 
party, and equally so for the court, on its own 
motion, to charge the jury orally: State v. 
Harding, 81-599; and see I 3708. 

Where the jury sent questions to the 
judge, in response to which he told them 
orally that their questions had nothing to do 
with the case, and that it was their duty to 
determine the case under the evidence and 
instructions given, held, that such action was 
not erroneous, it not being an instruction to 
the jury, but a refusal to instruct: Sullivan 
v. Collins, 18-228. 

As to giving additional instructions after 
the jury has retired, see \ 3720. 

A direction to a jury to retire and con
sider further of their verdict and answer an 
interrogatory previously propounded to 
them is not such an instruction as must be 
in writing: Judge v. Jordan, 81-519. 

was twelve hundred dollars and interest due 
the said railroad company that has not been 
paid," held, that as the remark was not ad
dressed to the jury, and as there was no con
flict in the evidence as to the fact that the 
amount named was in fact due the railroad 
company, and the question of indebtedness 
was fairly submitted to the jury, no preju
dice could have resulted from the remark: 
Cedar Bapids, I. F. & N. B. Co., v. Cowan, 77-
535. 

I t is not error in the court, after reading 
to the jury instructions asked by one of the 
parties, to state orally that such instructions 
are given at the request of such party: Scott 
v. Chicago, M. & St. P. B. Co., 68-360. 

A direction to the jury to find a verdict 
for one party, when such direction is proper, 
need not be in writing: Milne v. Walker, 59-
186. 
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Instructions asked, written in pencil, can
not be refused as not being in writing, as re
quired by the statute: Harvey v. Tama 
County, 53-228. 

The rule requiring instructions to be in 
writing is sufficiently complied with by pre
senting them in print: State v. Fooks, 65-196. 

Where instructions were given orally and 
afterwards reduced to writing, with the ac
quiescence of defendant, held, that it was not 
ground for reversal on defendant's appeal: 
State v. Siputt, 17-575. 

If a party sits by with the knowledge that 
the statute requiring instructions to be in 
writing is not being complied with, and 
without excepting to the oral charge, he can
not afterwards be allowed to complain: Head 
v. Langworthy, 15-235. 

A remark of the court, not designed as an 
instruction to the jury, nor addressed to them, 
nor of a nature to be considered while they 
were deliberating upon their verdict, will 
not be presumed to have influenced their 
verdict: Cormac v. Western White Bronze Co., 
77-32. 

It is a general principle in trial courts in 
passing upon the admissibility of evidence, 
and especially where it is admitted, and is 
of special application, to state for what pur
pose it is admissible, and the practice is to 
be encouraged within proper limits. Such a 
statement is not an instruction to the jury 
which is required to be in writing: Farmer 
v. Thrift, 62 N. W., 804. 

Where the court reserves the question of 
the admissibility of certain evidence which 
is offered, and afterwards excludes such evi
dence, it is not necessary that there be a 
special written instruction to the jury with
drawing the evidence from their considera
tion: State v. Bigelom, 70 N. W., 600. 

A direction to the jury to return a verdict 
is not such an instruction as need be in writ
ing: See notes to g 3722. 

I t is improper for the court to underscore 
words and phrases in instructions given. 
The tendency of it is to give undue weight 
and force to certain words and sentences and 
thereby to prevent a jury from giving to 
other portions of the charge, the weight and 
consideration which they should have: State 
v. Cater, 69 N.W., 880. 

Remarks of the court in the presence of 
the jury relating to the weight of evidence 
offered and which would be erroneous if em
bodied in an instruction may be sufficient 
ground for a new trial: Shakman v. Potter, 
66 N.W., 1045; State v. Philpot, 66 N.W., 730. 

As to submission of special interroga
tories, see I 3727. 

II. DUTY TO INSTRUCT; R E F U S A L ; 
MODIFICATION. 

A justice of the peace has no authority 
to give instructions to a jury in his court: 
St. Joseph Mfg. Co. v. Harrington, 53-380. 

Duty to instruct: I t is the duty of the 
judge to see that every case is so presented 
to the jury that they have clear and intelli
gent notions of what they are to decide, and 
necessary instructions should therefore be 
given, although not requested by counsel; 
and a failure to give such instructions may 
be ground for new trial when the verdict 

does not effectuate justice between the par
ties: (keen v. Owen, 22-270. 

If the instructions asked by counsel are 
defective and insufficient, and the case is 
complicated, or the law applicable to it not 
supposed to be within the knowledge of jury
men, and, particularly, if the charge Í3 of a 
high criminal offense, it is the duty of the 
court to point out to the jury controverted 
questions of fact, and state the law applica
ble to them, and a failure to do so will be 
error: State v. Brainard, 25-572. 

Where, in a criminal prosecution, the 
court gave full instructions as to the theory 
of the case relied on by the prosecution, but 
omitted to give instructions upon an essential 
part of the case upon the theory upon which 
defendant relied, held, that the judgment 
should be reversed: State v. Cf Hagan, 38-504. 

Where instructions, although correct as 
far as they go, do not announce such rule as 
is necessary for the guidance of the jury, the 
giving of them will amount' to error: Durant 
v. Fish, 40-559. 

The fact that an instruction directs the 
attention of the jury to certain things proper 
to be considered, as well as to the facts and 
circumstances surrounding the case, will not 
constitute error merely because it omits to 
direct their attention to other facts which 
might be proper for them to consider: Atten-
der v. Chicago, B. I. & P. B. Co., 43-276. 

In an action for personal injuries received 
on a city street, it is error to fail to instruct 
the jury on the question of contributory neg
ligence: Ely v. Bes Moines, 86-55. 

It is not necessary to warn the jury by 
instructions not to consider matters which 
have been in no way presented to them: 
Pingery v. Cherokee & D. B. Co., 78-438. 

The court may indulge a reasonable pre
sumption as to the knowledge by the jury of 
principles commonly understood, and give 
such instructions on the basis thereof as will, 
under the evidence, enable the jury to reach 
a correct result: Ibid. 

Where plaintiff sought to recover for in
juries due to negligence of a railway company 
in operating its trains on two parallel tracks 
at a place where they were crossed by a high
way, held, that it was not necessary for the 
court to point out to the jury each separate 
claim, or the evidence which might be prop
erly considered in connection with it: Pence 
v. Chicago, B. I. & P. B. Co., 79-389. 

The reasons for the rules of law contained 
in instructions to the jury need not be stated: 
State v. Turner, 19-144; State v. Borabacher, 
19-154. 

Instructions should be asked: I t is not 
incumbent on the court, on its own motion, 
to instruct as to a matter upon which an in
struction is not requested by the party de
siring it: Smith v. Chicago, M. & St. P. B. 
Co., 60-512. 

Where it does not appear but that sub
stantial justice has been effected, and further 
instructions have not been asked, the case 
should not be reversed for failure of the 
court to more fully instruct the jury: Hub-
bell v. Beam, 31-289. 

If instructions given do not embrace the 
law applicable to the case it is the duty of 
the party desiring a fuller or broader in-
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struction to ask it, and if he fails to do so he 
cannot object to an instruction which is 
given and is correct as far as it goes: Owinn 
v. Craicford, 42-63. 

Mere failure to instruct may be reversi
ble error if it appears that defendant has 
not had a fair trial. But where instructions 
are correct as far as they go, defendant can
not be heard to complain of failure to in
struct as to matters as to which no instruc
tions have been asked: State v. Helvin, 65-
289. 

Failure to state the law upon a particular 
point will not avail defendant if he has not 
asked instructions on such point: State v. 
Tweedy, 11-350; State ex rel. v. O'Day, 69-368. 

A party cannot object on the ground of 
failure of the court to fully instruct the jury 
unless he has asked proper instructions on 
the point on which he claims the charge to 
be defective: Ault v. Sloan, 4r-508. 

Failure of the court to instruct as to other 
points upon which no instructions were asked 
will not be error where the instructions 
given are correct as far as they go: Mackie 
v. Central B. of Iowa, 54-540; Hall v. Stewart, 
58-381. 

Where an instruction is correct as far as 
it goes, it will not generally be considered 
erroneous for not stating additional rules ap
plicable to the same point, unless the oppo
site party asks an instruction for the pur
pose of supplementing it: Owinn v. Duffield, 
66-708. 

Objection that instructions are not more 
specific cannot be urged by a party who 
failed to ask more specific instructions: 
Dixon v. Stewart, 33-125: Harrison v. Iowa 
Midland B. Co., 36-323: Koehler v. Wilson, 40-
183. 

If a party desires to have a question spe
cifically presented to the attention of the 
jury he should ask an instruction upon it: 
State v.Hazen, 39-648; McCausland v. Cresap, 
3 G. Gr., 161. 

Where an instruction contains affirmative 
error, appellant will not be debarred from 
complaining thereof because he fails to ask 
an instruction which would have contra
vened the one given and expressed the cor
rect rule: State v. Pennell, 56-29. 

Failure to give an instruction which is 
absolutely essential to enable the jury to 
correctly apply the rule laid down in the in
struction given will constitute error even 
though no such instruction is asked: Seekel 
v. Norman, 71-264. 

Where the court has charged the jury 
fully in regard to its duties and the issues 
have been fairly submitted, a party will not 
be heard to complain of a failure to give 
other instructions which were not asked: 
Dunconibe v. Powers, 75-185. 

Where an instruction as to a certain rule 
of law was not asked for, held, that the fail
ure of the court to give such instruction 
could not be complained of when the rule 
was not necessary for the correct determina
tion of the case: Deere v. Wolf, 77-115. 

Instructions which are correct as far as 
they go cannot be complained of because 
they do not cover questions as to which no 
instructions were asked by the party com
plaining: Wimer v. Allbaugh, 78-79; Churchill 

90 

v. Oronewig, 81-449; State v. Viers, 82-397; 
Wheelan v. Chicago, M. & St. P. B. Co., 85-167. 

It is not error to fail to instruct the jury 
as to which party has the burden of proof 
where no instructions on that question are 
asked: Dunconibe v. Powers, 75-185; Martin v. 
Davis, 76-762. 

Instructions which are correct as far as 
they go will not be erroneous for failing to 
embody a proposition as to which no instruc
tion is asked by the complaining party: Kidd 
v. American Pill & Med. Co., 91-261. 

Where the court in instructing the jury 
follows the rule of law adopted by the party 
in his pleading and presentation of his case, 
and he fails to ask any instruction announc
ing a different rule, he cannot afterwards 
avail himself on appeal of error of the court 
in so doing: Moloney v. Chicago & N. W. B. 
Co., 63N.W., 690. 

Refusal of irrelevant instructions: It is 
not error to refuse instructions which are 
irrelevant to the issue: Ford v. Jefferson 
County, 4 G. Gr., 273. 

Instructions may be refused which, while 
correct, are not essential to enable the jury 
to understand the questions involved: Hale 
v. Philbrick, 47-217. 

Refusal to modify: Although the court 
may in its discretion modify instructions 
asked and give them as modified, yet it is not 
under obligation to so correct or limit them. 
It may refuse them entirely and leave the 
party proposing them to assume the hazard 
of their entire correctness: Tifield v. Adams, 
3-487; Keenan v. Missouri State Mut. Ins. Co., 
12-126. 

It is not error to refuse an instruction 
which could not be properly given without 
modification: Orimes v. Martin, 10-347; Mor
rison v. Myers, 11-538. 

Refusal as to facts in detail: The court 
may properly refuse instructions which 
merely call the attention of the jury to par
ticular facts and circumstances testified to 
by the witnesses in the case which are proper 
for their consideration. I t might be im
practicable to instruct as to all the facts in de
tail: Kline v. Kansas City, St. J. & C. B. B. 
Co., 50-656; State v. Miller, 65-60. 

The jury having been instructed that 
plaintiff could not recover unless they found 
the existence of the contract relied on by 
him, held, that it was unnecessary to further 
instruct that plaintiff could recover upon 
proof of other matters: Poole v. Hintrager, 
60-180. 

Refusal of proper instructions error: 
The court should give instructions asked if 
they are correct and there is any basis for 
them in the testimony: State v. Gibbons, 10-
117. 

Where letters were put in evidence to 
prove an admission and also to be used by 
way of comparison to prove the genuineness 
of a signature, held, that it was error to re
fuse to instruct the jury that they might 
make such comparison: Saunders v. Howard, 
51-517. 

The refusalof the court to give instruc
tions correct in law and supported by the 
evidence and not covered by instructions 
given constitutes reversible error: Prichard 
v.Hopkins, 52-120; Spaulding u.^.dams,63-437. 
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It is not sufficient that the jury might 
have considered evidence referred to with
out an instruction. If it is proper for the jury 
to consider matters referred to in the in
struction it is proper for the court to so in
struct them: Spaxdding v. Adams, 63-437. 

An instruction simply calling the atten
tion of the jury to certain matters which the 
evidence tends to establish, informing them 
that they should consider such circum
stances, should be given if requested and 
correct in law: Ibid. 

Instructions cannot be refused on the 
ground of being unnecessarily lengthy and 
numerous: McCaleb v. Smith, 22-242. 

The refusal of an instruction calling at
tention to the effect of impeaching evidence 
upon the credibility of any particular wit
ness, held not error where a general instruc
tion on that question was given: State v. 
Curran, 51-112. 

Also held not error to refuse an instruction 
cautioning the jury not to put a strained con
struction upon the testimony of the prosecut
ing witness: Ibid. 

Refusal of instructions otherwise given: 
I t is not error to refuse instructions asked 
where the subject is properly covered by in
structions given by the court: Busch v. Dav
enport, 6-443; Stale v. Castello, 62-404; Seekel 
v. Norman, 71-264. 

The court is not bound to repeat the in
structions previously given: Trustees of Iowa 
College v. Hill, 12-462. 

It will not constitute error to refuse in
structions when others given by the court 
cover precisely and fully the same ground: 
Harper v. Madren, 21-407. 

It is not error to refuse instructions which 
are correct if others to the same effect have 
been given: Clinton Nat. Bank v. Torry, 30-
85; Todd v. Branner, 30-439; Hopper v. Moore, 
42-563. 

It is not error to refuse instructions which, 
though correct, are substantially covered by 
instructions given by the court: Price v. Alex
ander, 2 G. Gr., 427; Baver v. Webster, 3-502; 
Rusch v. Davenport, 6-443; Mills v. Mabon, 
9—184; Payne v. Billingham, 10-360; State v. 
Hockenberry, 11-269; Bindskoff v. Barrett, 
14-101; Buss v. Steamboat War Eagle, 14-363; 
State v. Borabacher, 19-154; State v. Schlagel, 
19-169; Harper v. Madren, 21-407; Bobmson 
v. Illinois Cent. B. Co., 30-401; Wilhelm v. 
Fimple, 31-131; Maxwell v. Gibbs, 32-32; State 
v. Morphy, 33-270; Kline v. Kansas City, St. 
Í.& C.B. B. Co., 50-656; Thomas v. Brook
lyn, 58-438; Thompson v. Keokuk, 61-187; 
Votaw v. Diehl, 62-676; Gee v. Moss, 68-318; 
Albrosky v. Iowa City, 76-301. 

When the law of the case has once been 
stated to the jury all further instructions 
should be refused: Wilson Sewing Machine 
Co. v. Bull, 52-554. 

It is not error to refuse an instruction sub
stantially given in another form which is as 
beneficial to the party as if given in the form 
asked by his counsel: State v. Stanley, 33-526. 

Where by agreement of the parties in
structions given by the court were to be 
decisive of the case4 held, that the refusal to 
give every instruction asked by one of the 
parties could not be construed as error: Par
sons v. Hedges, 15-119. 

It is not error to refuse one instruction 
and give another in its place which differs 
from the former merely in words and not in 
essential meaning: Galpin v. Wilson, 40-90; 
National State Bank v. Delahaye, 82-34. 

It is not error to refuse instructions em
bodying propositions which are all forcibly 
and favorably presented in instructions 
given: State v. Donneker, 40-340. 

It is not error to refuse an instruction 
which presents a doctrine that has been 
fairly stated in another instruction: Allen v. 
Burlington, C. B. & N. B. Co., 57-623. 

Where the insmictions given fairly sub
mit the merits of the controversy to the jury, 
the refusal to give others substantially 
covered by those given will not constitute 
error: Van Winter v. Henry County, 61-684. 

Where the court has on its own motion 
given correct instructions on a particular 
point, it is not error to refuse others asked 
on the same point, even though they are also 
correct: Bener v. Edgington, 76-105; Minlhon 
v. Lewis, 78-620. 

Where one instruction states to the jury 
the rules as to an element of the case it is 
not necessary to repeat the same rule in con
nection with other instructions: State v. 
Heatherton, 60-175. 

I t is not necessarily error to refuse in
structions asked which are intended as aids 
to the jury in weighing and considering 
the evidence. The court may rightfully 
say that such instructions are unnecessary: 
Taylor v. Chicago, St. P. & K. C. B. Co., 76-
753. 

A refusal to give an instruction which in 
a conceivable view of the case ought to have 
been given will not necessarily be reversi
ble error, as the court might trust some
what to the common sense of the jury: West 
v. Chicago & N. W. B. Co., 77-654. 

Particular instructions: Each party has 
the right to have the jury instructed upon 
the law of the case clearly and pointedly, so 
as to leave no ground for error or mistake, 
and it is error to refuse an instruction cor
rect in law and applicable to the evidence 
which instructs as to a particular state of 
facts, although the general proposition is 
covered by other instructions: Muldowney v. 
Illinois Cent. B. Co., 32-176; Perry v. Dubuque 
Southwestern B. Co., 36-102; Manuel v. Chicago, 
B. I. & P. B. Co., 56-655; Parkhill v. Brighton, 
61-103. 

It is error to refuse an instruction direct
ly applicable to facts of which there is evi
dence before the jury, although the princi
ples of law to which such facts relate are 
properly stated in the instructions given: 
Muldowney v. Illinois Cent. B. Co., 39-615. 

It is error to refuse correct instructions 
which are relevant, even though the samo 
instructions are given in a different form: 
Webster v. Baver, 4 G. Gr., 426. 

III. SUBJECT-MATTER OF INSTRUCTIONS. 

a. In General; Misleading and Erroneous; 
Effect of Error. 

The charge in g'eneral: It is better as a 
general rule for the judge to put aside the 
instructions asked and cover the whole 
ground in a methodical charge of his own: 
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State v. Collins, 20-85; Stevenson v. Chicago & 
N. W. B. Co., 61N.W., 964. 

Where numerous and conflicting instruc
tions are asked by the opposite parties they 
should be subjected to the mental alembic of 
the judge and materially reduced and puri
fied and moulded to the facts of the case: 
Murphy v. Chicago, B. I. & P. B. Co., 38-539. 

I t is not good practice for the court to 
charge the jury in chief and then give all 
the instructions asked by either party. A 
clear and distinct enunciation of the law 
should be given: Wilson Sewing Machine Co. 
v. Bull, 52-554. 

Ordinarily where the whole law of the 
case is given to the jury, although at the in
stance of the different parties, the supreme 
court will not interfere, but the instructions 
must be consistent as a whole, and not mis
leading: Soben v. Burlington & M. B. B. Co., 
20-562. 

Instructions to the jury which partake of 
the nature of an argument are to be discour
aged, and courts should labor to give such 
only as present the issues in a clear, simple, 
plain and unincumbered manner: (State v. 
Turner, 19-144. 

While it is not good practice to ask in
structions which are simply intended to con
stitute a reply to the argument of counsel on 
the other side, and such instructions can 
usually be properly refused, yet where the 
argument of counsel contained statements 
not warranted by the evidence, held, that it 
was error to refuse an instruction which was 
intended to correct any misapprehension 
growing out of such improper argument: 
State v. McCartney, 65-522. 

Held not erroneous to instruct the jury to 
consider the whole case under the evidence 
and law as given them, and return such ver
dict as they think right: McKenna v. Hoy, 
76-322. 

In an action to recover on the ground of 
false representations, an instruction need 
not be confined to those representations tes
tified to by plaintiff, but should be in lan
guage so general as to be applicable to any 
representations which are covered by the al
legations of the petition: Phélps v. James, 79-
262. 

Foreign terms: The use of the word emits 
in an instruction held not objectionable; for, 
though a Latin word, it is incorporated into 
our language: In re Will of Convey, 52-197. 

Should be clear and consistent: Instruc
tions should be brief and perspicuous; and 
where they are confused or m conflict, to the 
probable prejudice of the complaining party, 
a new trial should be granted: By ser v. 
Weissgerber, 2-463; Hoben v. Burlington & M. 
B. B. Co., 20-562. 

The whole charge, as given, should be 
consistent, and so framed as not only to state 
the law correctly, but in such manner as not 
to confuse the jury: Hoben v. Burlington & 
M. B. B. Co., 20-56a 

Abstract propositions: The instructions 
should clearly present the rules applicable 
to the peculiar facts of the case rather than 
general and abstract propositions of law, the 
bearing and force of which will not be fully 
understood and correctly applied by the jury: 
/State i>. Glynden, 51-463. 

The giving or refusal of an instruction 
upon a mere abstract proposition of law, not 
referring in any way to the evidence, is not 
sufficient to warrant a reversal, unless it may 
be fairly inferred that the jury was thereby 
misled to the prejudice of the party com
plaining: McGregor v. Arrnill, 2-30. 

While the giving of instructions contain
ing abstract propositions of law not applicable 
to the evidence will not in itself constitute 
prejudicial error, yet, if the jury are thereby 
left without any other guide in applying the 
evidence to the case, that fact may in itself 
constitute error warranting a reversal: /State 
v. Thompson, 45-414. 

I t may also be error to give instructions 
embodying abstract propositions of law which 
are correct in themselves, but are not appli
cable to the evidence, where such instruc
tions have a tendency to make an erroneous 
impression upon the jury and mislead them: 
Moffitt v. Cressler, 8-122; Van Tuyl v. Quinton, 
45-459; Williamson v. Beddish, 45-550. 

Contradictory: I t is error sufficient to 
warrant a reversal that instructions lay down 
two contradictory rules for the guidance of 
the jury, if i t appears that they may have 
adopted the erroneous instead of the correct 
one: /State v. Hartzell, 58-520; Winey v. Chi
cago, M. & St. P. Co., 92-622. 

Conflict in the instructions is a ground for 
reversal on appeal: Moore v. Des Moines & Ft. 
D. B. Co., 69-491. 

Where an erroneous instruction is given 
the fact that the jury are elsewhere cor
rectly instructed will not cure the error. 
In such case the instructions would be con
flicting and inconsistent: State v. Keasling, 
74-528. 

Where there are conflicting instructions 
and the verdict is consistent with instruc
tions which are correct, it will not be set 
aside on account of the inconsistent instruc
tions: Hillebrant v. Green, 93-661. 

Misleading: An instruction embracing a 
legal principle may be misleading as applied 
to the particular facts of the case, and there
fore erroneous: /State v. Benham, 23-154. 

An instruction embracing a correct legal 
principle, but couched in such language as 
to be likely to mislead the jury, may prop
erly be refused: Perry v. Dubuque Southwest
ern B. Co., 36-102. 

Where the instructions are such that the 
jury have been probably misled and con
fused by the language used, a new trial 
should be granted, even though the law may 
have been correctly stated in some of the in
structions: Preston v. Dubuqite dé P. B. Co., 
11-15. 

In a particular case, held, that an instruc
tion referring to a matter which, owing to 
the circumstances of the case, was not proper 
for the jury to consider, was misleading and 
therefore erroneous: Dolan v. Jean, 35-413. 

Where an instruction is misleading by 
reason of being susceptible of an erroneous 
construction, although technically correct, 
it may be a ground for reversal: McCracken 
v. Webb, 36-551. 

An instruction which is inapplicable to 
the testimony, and has a tendency to mislead 
the jury, will constitute error: Aultman v. 
Lee, 43-404. 



1428 
§ 3705 TRIAL AND JUDGMENT. Tit. XVIII, Ch. 9. 

Giving an instruction so framed that it 
might have misled the jury as to the amount 
of proof necessary on the part of defendant, 
held sufficient error to warrant a reversal: 
Williamson v. Beddish, 45-550. 

An instruction collecting together various 
• things which, if true, would exonerate de

fendant from liability, held to be misleading 
in that it tended to lead the jury to believe 
that all such circumstances must concur to 
exonerate defendant, whereas a portion of 
them only were sufficient, as a matter of law, 
for that purpose: Van Tuyl v. Quinton, 45-459. 

In an action for personal injuries suffered 
on account of defendant's negligence, where 
several negligent acts are alleged, it is error 
to instruct in such form as to require the 
plaintiff to prove all the negligent acts so 
alleged before being entitled to recovery: 
Winey v. Chicago, M.& St. P. B. Co., 92-622. 

In an action to recover personal property 
by virtue of certain chattel mortgages, where 
the defense was that the mortgages were 
without consideration and were made to 
hinder and defeat the creditors of the mort
gagor, an instruction which when taken 
alone appeared to direct the jury that, in 
order to succeed, the defendant must prove 
both of these allegations, held not mislead
ing when taken with other paragraphs of 
the charge: Btigelman v. Todd, 77-696. 

An instruction directing the jury if they 
find a certain fact to be true to return a 
verdict for plaintif, when the right of re
covery depends upon other facts in connec
tion with the fact thus mentioned, is mis
leading: McKern v. Albia, 69-447. 

An instruction directing the jury as to 
the effect of a particular fact, which fact is 
in iself not essential as to the rights of either 
party, is misleading: Campbell v. Wheeler, 69-
588. 

An instruction to the effect that a bill of 
sale was invalid unless possession of the 
property passed thereunder, held misleading, 
as no explanation was made as to the effect 
of notice to other persons of the transaction: 
Tffîany v. Anderson, 55-405. 

Where an instruction was such that it 
authorized the jury, if they found a certain 
fact, to consider it only in mitigation and 
allow some damage, when the fact itself was 
such as to entirely preclude plaintiff's recov
ery, held error sufficient to require a rever
sal: Chvptill v. Verbach, 58-98. 

A particular instruction excluding from 
the jury any statements of counsel as to the 
issues of a former trial, held not erroneous as 
tending to exclude the pleadings on the for
mer trial: Wormley v. Hamburg, 46-144. 

An instruction to the jury that if they be
lieved plaintiff had testified falsely to any 
material fact they would be authorized to 
reject all his testimony unless corroborated 
by other credible evidence,held not mislead
ing: Brown v. Chicago, B. I. &P. B. Co., 51-
235. 

A mere mistake of the court in directing 
the jury that, if their verdict was for plain
tiff, the form should be "that the jury find 
for the defendants," etc., held not such error 
as likely to mislead the jury: Mdridge v. Bell, 
64-125. 

The fact that the court in stating the is
sues to the jury confounds the action of tres
pass with trespass on the case is not such 
an error as can be made ground for reversal: 
Brown v. Hendrickson, 69^749. 

Error without prejudice in giving in
structions: A case will not be reversed for 
the giving of an erroneous instruction which 
could not have worked any prejudice to the 
complaining party: Eyser v. Weissgerber, 2-
463; McGregor v. Armill, 2-30; McKay v. Leon
ard, 17-569; Clagett v. Coulee, 16-487; Ocheltree 
v. Carl, 23-394; Hunt v. Chicago t6 N. W. B. 
Co., 26-363; Horrv. Beed, 20-591; Thompson v. 
Blanchard, 2-44; First Nat. Bank v. Bréese, 
39-640; Blackburn v. Powers, 40-681; State v. 
Hart, 67-142; Kendiy v. Overhulser, 58-195; 
Parkhurst v. Masteïler, 57-474; Walthem v. 
Ariz, 70-609. 

The giving of an irrelevant instruction 
will be considered error without prejudice 
where it could not have been detrimental to 
the party complaining: Sullivan v. Finn, 4 
G. Gr., 544. 

Where the result could not have been dif
ferent if erroneous instructions which were 
given by the court had not been given, the 
giving of such instructions will be deemed 
error without prejudice :Farwell v. Salpaugh, 
32-582. 

The failure to give a correct instruction 
will not be reversible error, if, even had the 
instruction been given, the result must have 
been the same, and any other verdict would 
properly have been set aside: Cedar Falls & 
M. R. Co. v. Bich, 33-113,- Olson v. Mai, 63-
214. 

The refusal to give a correct instruction 
as to a matter properly before the jury will 
be error without prejudice if the jury spe
cially find that the facts on which the instruc
tion was founded did not exist: Martin v. 
Algona, 40-390; Clinton Nat. Bank v. Graves, 
48^228. 

Where it is clear from the verdict that 
the jury have not been misled by an erron
eous instruction, the giving thereof will not 
be ground for reversal: Grwinn v. Crawford, 
42-63; Peake v. Conlan, 43-297. 

An instruction which might be erroneous 
as a general proposition, but is not mislead
ing under the evidence, will not be grounel 
for a reversal: Boss v. Davenport, 66-548. 

Error in giving an instruction will be 
error without prejudice where the verdict 
of the jury is in favor of the person complain* 
ing: Dunham v. Dennis, 9-543. 

Where an erroneous instruction as to a 
particular matter is given, but from the ver
dict it is apparent that the jury have adopted 
a view of the case which renders such mat
ter immaterial, the error will be considered 
as without prejudice: Hall v. Stewart, 58-681; 
Hall v. Ballou, 58-585. 

Error in the giving of an instruction 
will be without prejudice where it appears 
that the jury have made-such a finding upon 
the facts that such instruction can have had 
no influence upon the result: Keyser v. Kan
sas City, St. J. & C. B. B. Co., 61-175; Lathrop 
v. Central Iowa B. Co., 69-105. 

Where an instruction in stating the lia
bility of defendant fails to notice a limita-
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tion on that liability, but the evidence 
clearly shows the non-existence of such limi
tation, the error in failing to state the limita
tion will be deemed to be without prejudice. 
Brentnerv.Chicago, M. & St. P. B. Co., 68-530. 

Where instructions were given as to the 
right of plaintiff to recover exemplar} dam
ages, which were claimed to bo erroneous, 
held, that as, under the circumstances, plain
tiff was not entitled to actual damages, the 
instruction was, if erroneous, error without 
prejudice: Myers v. Wright, 44-38. 

Where the verdict necessarily implies 
the finding of every fact as estab.ished 
which under the law is required to establish 
right to recovery, there is no ground to set 
aside the verdict, even though under the in
structions plaintiff was required to prove in 
addition, as a condition of his right to re
cover, another fact which was not essential: 
Tuck v. Singer Mfg. Co., 67-576. 

Error in general instructions to the jury 
as to matters of law will be deemed error 
without prejudice where the verdict of the 
jury is special, having no connection or rela
tion whatever with any principle of law: 
Wilkinson v. Connecticut Mut. L. Ins. Co., 30-
119. 

Where the jury has, by special findings, 
determined every fact necessary to authorize 
judgment, error in giving or refusing in
structions as to the legal conclusions to be 
drawn from such facts will constitute error 
without prejudice: Boals v. George, 30-601. 

I t is not error to refuse instructions asked 
which are substantially given in the charge 
of the court: Willielm v. Fimple, 31-131. 

A party cannot claim that he has been 
prejudiced by the failure to instruct at his 
request as to what his rights would have 
been under a condition of things which the 
verdict shows conclusively did not exist: 
Ibid. 

Judgment will not be reversed because of 
an erroneous instruction given by the court 
below when the controlling question in the 
case was fairly left to the jury, and correctly 
decided by them: Bondurant v. Crawford, 
22-40. 

If a party complains of erroneous instruc
tions he must not only show the error, but 
that it resulted to his prejudice, and for that 
purpose it must appear that judgment was 
rendered against him: Shannon v. Scott, 40-
629. 

Error of •which, party cannot complain: 
A party cannot complain of the giving of 
instructions which are of the same purport, 
though not identical with those asked by 
himself: SmiOi v. Sioux City ok P. B. Co., 38-
173. 

Where an instruction given is erroneous 
on a particular point, but as to that point 
the instructions asked by the party com
plaining contain the same error, the party 
cannot take advantage of such error in the 
instruction given: Wetter v. Hawes, 49-45; 
Campbell v. Ormsby, 65-518. 

Where instructions follow the theory of 
the case as set forth in the petition, plaintiff 
cannot complain of error in the instructions 
as to the basis of recovery: Briscoe v. Bey-
noldi., 51-073. 

An error in presenting issues to the jury 
by which defendant is allowed the benefit of 
a defense which he is not entitled to will not 
be a ground of reversal in favor of such party: 
Chlein v. Kabat, 72-291. 

General directions to jury: A statement 
by the judge to the jury, that, a case having 
been twice tried, it was important that they 
should agree if they could satisfy their minds 
as to the right of the case, held not improper: 
Niks v. Sprague, 13-198. 

It is not error to caution the jury, after 
they have been out for some time without 
agreement, that each juror should lay aside 
pride of opinion and examine their differ
ences in a spirit of fairness and candor, and 
state to them that a new trial would involve 
large expense: Frandsen v. Chicago, B. I. & 
P.B. Co., 36-372. 

The court may properly instruct upon a 
point not suggested by counsel for either 
party, and intimate to counsel his intention 
of instructing on such point, and his desire 
to have the point discussed, even though 
thereby he discloses to the counsel of one 
party an error which such counsel might 
have overlooked, and which would have been 
fatal to his case: Hinkle v. Davenport, 38-355. 

b. Stating the Issues. 
By the court: I t is the province of the 

court, and not that of the jury, to determine 
the nature of the action, or what issues are 
made by the pleadings: McKinney v. Hart-
man, 4-154; Beebe v. Stutsman, 5-271; Potter 
v. Wooster, 10-334; Beid v. Mason, 14-541; 
Pharo v. Johnson, 15-560; Hempstead v. Bes 
Moines, 52-303. 

Duty to state the issues: In a proper and 
necessary case the court is to inform the jury 
specifically as to the issues involved and not 
leave it to them to determine such issues; 
but when such necessity does not exist, no 
such direction can be asked as a matter of 
right: Fannon v. Bobinson, 10-272. 

A plain and concise statement of the is
sues should always be given to the jury; but 
a party who has consented that the jury 
should determine the issues from the plead
ings cannot complain of the failure of the 
court in this respect: Bums v. Oliphant, 78-
456. 

A description in a general way of the is
sues is all that is required: Jenks v. Lansing 
Lumber Co., 66 N. W., 231. 

It is the province and duty of the court to 
determine what are the issues in the plead
ings, and this cannot be left to the jury: West 
v. Moody, 33-137. 

I t is the duty of the court to instruct as 
to the issues, and state directly and plainly 
the claims made by the parties: Little v. 
McGuire, 43-447. 

The court should make a full statement of 
the issues to the jury: Hollis v. State Ins. Co., 
65-454. 

Where an instruction stating the issues 
was submitted to attorneys and approved by 
them, held, that objection could not after
wards be made on the ground that such in
struction did not specifically refer to the 
issue presented by an amendment to the an
swer: Sprague v. Atlee, 81-1. 
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Where an instruction submitted one ques
tion which did not arise under the plead
ings, but by other instructions the issues 
were submitted to the jury, and it was clear 
that the very question upon which, under 
the pleadings, the rights of the parties de
pended, was before them, held, that the 
judgment would not be reversed because of 
error in the one instruction: Newtonv.Bitchie, 
75-91. 

Where an instruction contained a refer
ence to a certain matter " alleged in defend
ant's answer," held, that the reference was to 
a preceding instruction which contained the 
substance of the answer, and was not erron
eous: Probert v. Anderson, 77-60. 

I t is error to instruct the jury that the 
plaintiff cannot recover without proving 
each and every of the allegations of the pe
tition, where the petition contains averments 
of distinct elements of damage, proof of one 
or more of which would entitle plaintiff to 
recovery: Harleyv. Merrill Brick Co., 83-73. 

In a particular case, held, that there was 
no error in submitting a particular issue to 
the jury, although the petition did not con
tain a direct allegation with reference to 
the matter thus submitted, there being alle
gations in the petition from which such 
averment could be implied: Sage v. Haines, 
76-581. 

_ In an action for assault and battery com
mitted by defendant in ejecting plaintiff from 
his house, where the court instructed the jury 
that, if plaintiff and husband had been occu
pying the house with defendant's consent for 
more than thirty days, then defendant could 
not eject them except by process of law, lield 
that, while the question of plaintiff's tenancy 
at will was not in issue, yet the charge was 
justified by defendant's plea that he had 
rightly ejected plaintiff and by the evidence 
on that issue: Medfield v. Bt dficld, 75-435. 

Where the court in stating the issues in 
an action to recover for negligence substan
tially copied the petition, held, that it should 
have pointed out more specifically the negli
gence charged and should have directed the 
jury to inquire as to that only: Gorman v. 
Minneapolis & St. L. B. Co., 78-509. 

Failure of the court to state fully to the 
jury the material issues made by the plead
ings will constitute error: Potter v. Chicago, 
B. I. & P. B. Co., 4(5-399. 

The fact that an issue is ignored in the in
structions given to the jury will constitute 
reversible error: Hill v. Aulimann, 68-630; 
Kennedy v. Bosier, 71-671. 

It is error to omit reference to a material 
issue in the case, as. for instance, the issue 
of contributory negligence: Gamble v. Mullin, 
74-99. 

In a particular case, held, that there was 
no prejudicial error in referring in an in
struction to the matter charged in the peti
tion, without specifying also an amendment 
to the petition: Fuhs v. Osweiler, 59-431. 

Instructions in a particular case, held suffi
ciently to present to the jury the issues be
fore them, although the fact that defendant 
denied the averment of plaintiff's petition 
was not stated in express terms: Gunsel v. 
McDonnell, 67-521. 

Matters not in issue: The court is not re
quired to instruct the jury in regard to a 
matter not material to any issue in the case: 
Duncombe v. Powers, 75-185. 

It is not necessary to present to the jury 
questions which have been disposed of by 
rulings made during the progress of the 
trial: Wells v. Kavanaugh, 74-372. 

Error in stating: As to the correctness of 
statement of the issues in particular cases, 
see Stafford v. Oskaloosa, 57-748; Beems v. 
Chicago, B..I. & P. B. Co., 58-150. 

I t is not error in the court to fail to state 
to the jury the effect of impeaching evidence 
as to the credibility of a witness where no 
instruction on that question is asked. The 
impeachment of a witness does not constitute 
a defense, but merely relates to the credi
bility to be given to the testimony, and the 
failure to instruct as to the effect of an effort 
to impeach does not constitute a failure to 
state the issues in the case: State ». KirTcpat-
rich, 63-554. 

Matters of dispute arising upon the law 
or the evidence are not issues which the 
court ought specficially to present to the 
jury: State v. Nadal, 69-478. 

Failure to give an instruction with refer
ence to immaterial questions on matters 
which, though pleaded by way of defense, do 
not constitute a defense in law, will not be 
deemed prejudicial to the party seeking to 
raise the immaterial question or plead the 
incompetent matter: Tuck v. Singer Mfg. Co., 
67-576. 

It is error to submit to the jury an is
sue not in the case: Slorrs v. Emerson, 72-
390; Benton v. Chicago, B. I. & P. B. Co. ,55-
496; Jones v. United States Ace. Ass'n, 92-652. 

Where a mortgagor brought action to re
cover possession of the mortgaged property 
and defendant interposed a general denial, 
and there was no question raised by the evi
dence as to plaintiff's ownership of the prop
erty, except as affected by the chattel mort
gage, held, that it was not prejudicial error 
in the court to fail to present to the jury the 
issue as to plaintiff's general ownership, 
which was technically raised by the general 
denial. Hollingsworlh v. Holbrook, 80-151. 

Where the issues in the third division of 
an answer were substantially embraced in 
the second, held, that a statement of the is
sues of the third division was unnecessary: 
Bichmond v. Sandlmrg, 77-255. 

Where the court, on inquiry of the attor
neys, is told that there is no issue as to cer
tain matters, he may instruct the jury with 
reference to such matters as though they 
were settled by the pleadings and need not 
leave them for the determination of the jury : 
Names v. Dwelling House Ins. Co., 64 N. W. r 
628. 

Issues not supported by evidence: Fail
ure to state to the jury an issue raised by 
the pleadings will not constitute error where 
there was no evidence for the party intro
duced upon such issue: Van Yechten ». Smith, 
59-173. 

It is not necessary for the court to state 
to the jury an issue involving matters aa to 
which there is no conflict in the evidence: 
Kimball v. Monarch Ins. Co., 70-513* 
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Not sufficiently specific: If the issues are 
stated in the instructions, failure to state 
them more specifically will not be reversible 
error where more specific instructions are 
not asked by the opposite party: Dixon v. 
Stewart, 33-125. 

Issues •withdrawn: Where the court de
clines to submit an issue to the jury upon 
which evidence has been introduced, the 
evidence bearing on that issue should be 
taken from the jury, and it is error in such 
case to instruct them that the facts concern
ing that matter may properly be considered 
in determining the issues that are submitted: 
Hammer v. Chicago, B. I. & P. B, Co., 70-623. 

It is not necessary to instruct the jury 
with reference to issues which though raised 
in the pleadings or in the evidence have 
been withdrawn: iVeio Haven Lumber Co. v. 
Baymond, 76-225; Erickson v. Barber 82-838. 

Reference to pleadings: I t is improper 
to direct the jury to the pleadings for the 
purpose of ascertaining what the issues are: 
Fitzgerald v. McCarty, 55-702; Porter v. Knight, 
63-365; Bryan v. Chicago, B. I. &P. B. Co., 
63-464; Hollis v. State ins. Co., 65-454; Lind
say v. Les Moines, 68-368. But such refer
ence will not constitute error if the issues 
are clearly stated without regard to such 
reference: Lorr v. Simerson, 73-89. 

I t is error for the court to refer the jury 
to the pleadings to determine the issues be
fore them especially where the allegations 
of the pleading are such that it does not 
clearly appear what the issues presented 
are: Keatley v. Illinois Central B. Co., 63 N. 
W., 560. 

The practice of stating the issues by set
ting out copies of the pleadings is disap
proved: Bobinson v. Berkey, 69 N. W., 434. 

The statement of the issues should be in 
writing, and it is error to make such state
ment by reading from the pleadings portions 
which are not incorporated in the instruc
tions: Hall v. Carter, 74-364; Síaíe v. Bir
mingham, 74-407. 

It is not error to refer the jury to the 
pleadings to ascertain the narrative of the 
facts therein contained: Marion v. Chicago, 
B. I. & P. B. Co., 64-568. 

I t is not improper tc refer the jury to the 
petition and the amendment thereto for a 
fuller statement of the several items of the 
plaintiff's claim for damages: Lanning v. 
Chicago, B. & Q. B. Co., 68-502. 

It is not error to state the issues in the 
form presented by the parties: Fleming v. 
Shenandoah, 71-456. 

It is a sufficient statement of the issues if 
the court sets out the pleadings and adopts 
them as a part of the instructions where the 
pleadings contain a plain statement of the 
matter in controversy: Crawford v. Nolan, 72-
673. 

I t is not required that the issues should 
all be stated in a single paragraph of the 
charge. I t is sufficient if they are fully 
stated to the jury in some part of the charge 
in such a manner as to be understood: Timins 
v. Chicago, B. I. & P. B. Co., 72-94. 

Instructions in a particular case as to the 
issues, held not erroneous in referring to the 
pleadings, the issues being fully presented 

in the instruction without such reference: 
Morrison v. Burlington, C. B. & N. B. Co., 84-
663. 

IV. PERTINENCY TO ISSUES AND EVIDENCE. 

a. In General. 
Must be pertinent to issues in plead

ings: I t is error to submit to the jury a 
question not presented by the pleadings: 
Stein v. Seaton, 51-18; Whitsett v. Chicago, B. 
I.&P. B. Co., 67-150. 

An instruction to the jury as to liability 
for a cause of injury not alleged in the peti
tion is ground for a reversal: Cressy v. Post-
ville, 5SM32; Keatley v. Mlinois Cent. É. Co . 63 
N.W.,560. 

Instructions should not be given upon a 
matter which is not in issue: Troughear v. 
Lower Vein Coal Co., 62-576; Fisk v. Chicago, 
M. & St. P. B. Co., 74-424. 

I t is error to give an instruction contain
ing a correct legal proposition which is not 
applicable to any issue involved in the case: 
Leppe v. Chicago, B. I. & P. B. Co., 36-52; 
Boberts v. Bichardsm- 39-290; Sioux City & P. 
B. Co. v. Walker, 49-273; Wood v. Chicago. M. 
&St. P.B. Co., 68-491. 

The court is under no obligations to in
struct the jury in regard to a theory not 
raised by the pleadings, nor claimed to be 
true by either party, nor sustained by the 
testimony of any witness: George v. Swafford, 
75-491. 

Instructions may properly be refused re
lating to a question not put in issue by the 
pleadings nor constituting a matter of con
troversy in the evidence and as to which 
neither of the parties makes any claim: Bor
land v. Chicago^M. & St. P. B. Co., 78-94. 

An instruction which treats as in doubt 
or in issue the correctness of a matter which 
is admitted and not in dispute when the case 
is submitted is erroneous: Blaul v. Tharp, 
83-665. 

In an action to recover a sum of money 
paid to release an attachment where the pe
tition alleged that the demand upon which 
it was paid was illegal and unjust, but did 
not charge either fraud or extortion, and 
there was no evidence to show either, held, 
that an instruction from which the jury 
might have found that payment was ob
tained by fraud, compiilsion or extortion was 
erroneous and not warranted by the plead
ings or evidence: Lyman v. Lauderhaugh. 
75-481. 

An instruction in an action for negligence 
directing the jury to find as to negligence 
not alleged in the petition is erroneous. The 
case must be tried on the issues made in the 
pleadings: Miller v. Chicago, M. & St. P. B. 
Co., 76-318. 

Where evidence is admitted without ob
jection upon an issue not raised by the plead
ings, the court may properly instruct the 
jury as to the effect of such evidence. The 
objection that no such issue is raised in the 
pleadings comes too late after the evidence 
is introduced: Collins v. Collins, 46-60; White 
v. By am, 64 N. W., 765. 

The objection that instructions given per
tain to an issue not in the case cannot be 
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considered if the party objecting has asked 
instructions upon that issue: Hahn v. Miller, 
60-96. 

A party who treats a question as in issue 
cannot complain that the court submits it as 
an issue to the jury: Morgan v. Fremont 
County, 92-644. 

In an action upon certain promissory 
notes, where the defense was an agreement 
for an extension of time made by the agent 
of plaintiff, and no claim was made by the 
pleadings of a subsequent ratification of such 
agreement by plaintiff, held that while an in
struction which submitted the question of 
subsequent ratification to the jury may have 
been erroneous, it was without prejudice to 
defendants: Miller v. Boot, 77-545. 

Refusal of instructions not pertinent: 
An instruction not pertinent to the plead
ings or evidence should be refused although 
containing correct propositions of law: Cutter 
v. Fanning, 2-580; Gover v. Dill, 3-337; Conner 
v. Bean, 3-463; Oliver v. Bepew, 14-490; Packer 
v. Cockayne, 3 G. Gr., I l l ; State v. Gibbons, 10-
117; Negley v. Cowell, 91-256; Thompson o. An
derson, 86-703. 

Instructions not supported b y evidence: 
It is error to give an instruction on a state 
of facts not proven, even though the instruc
tion is correct as an abstract proposition of 
law, if the giving of such instructions may 
tend to mislead the jury; Moffitt V. Cressler, 
8-122; Farr v. Fuller, 8-347. 

"Where an instruction is based upon a 
theory wholly unsupported by the evidence 
and calculated to mislead the jury, the giv
ing thereof will constitute error: Mundhenk 
v. Central Iowa B. Co., 57-718; Murphy ». Chi
cago, B. I. & P. B. Co., 38-539. 

An instruction which though correct is 
not adapted to the facts of the case upon any 
hypothesis which the evidence tends to es
tablish should not be given, especially when 
the jury is properly instructed otherwise: 
Tisdale ». Connecticut Mut. L. Ins. Co., 28-12. 

Refusal of an instruction as to a state of 
facts finding no support in the evidence will 
not constitute error, though the instruction 
be abstractly correct: Messer ». Beginnitter, 
32-312; Cross ». Garrett, 35-480. 

An instruction should be refused where 
there is no evidence to which it is applica
ble: State v. Corrette, 12-358; Cobb v. Illinois 
Cent. B. Co., 38-601; Bains v. Bobinson, 71-
618; Byar v. Shenkberg, 93-154; Van Winkle v. 
Chicago, M. & St. P. B. Co., 93-509. 

A court cannot be required to give an in
struction containing an abstract proposition 
which is correct in itself, but which is not 
legitimately connected with the evidence in 
the case: Tryon v. Oxley, 3 G. Gr., 289; Hall 
v. Hunter, 4 G. Gr., 539; Trustees of Iowa Col
lege v. Hill, 12-462; Connors v. Burlington, C. 
B. &N.B. Co., 74-283. 

A court may refuse to submit to the jury 
an issue as to which there is no evidence 
which would support a verdict for the party 
relying thereon: Wilson v. Plielps, 86-735. 

An instruction correct in law, but based 
upon a state of facts as to which there is no 
evidence, should not be given: McCramer 
v. Thompson, 21-244; FirstNat. Bank v. Hur-
ford, 29-579; Byington v. McCadden, 34-216; 
Case v. Illinois Cent. B. Co., 38-581; Murphy 

v. Chicago, B. 1. & P. B. Co., 38-539; Leffing-
•well v. Gilchrist, 40-416; Howell v. Price, 40-
548; State v. Fraunburg, 40-555; CLaxighlin 
v. Bubuque, 42-539; Henderson v. Chicago, B. 
I. & P. B. Co., 43-620; State v. Osbm-ne, 45-
425; Clark v. Balls. 58-201; Hess v. Wilcox. 
58-380; Hall v. Wolff, 61-559; Snyder v. 
Kurtz, 61-593; Johnson v. JfiMer, 63-529; State 
V.Archer, 69-420; Stein v. Council Bluffs, 72-180. 

I t is error to submit a material question 
of fact to the jury upon which there is no 
evidence, even though the rule of law as 
to such question of fact be properly stated: 
Bank of Monroe v. Anderson Bros. Mining c6 
B. Co., 65-G92; Whitsett v. Chicago, B. I.&P. 
B. Co., 67-150; White v. Spangler, 68-222; 
Slate v. Myer, 69-148; Johnson v. Miller, 69-562; 
Griffith v. Burlington, C. B. & 2V. B. Co., 72-
645. 

Error in giving an instruction which 
states a correct proposition of law, but is not 
founded upon anything appearing in the evi
dence, will not be considered to be without 
prejudice, where all of the instructions 
given are of that character, and fail to show 
their applicability to the case or the evidence 
before the jury: Slate v. Thompson, 45-414. 

An instruction cannot be held errone
ously refused when there is nothing in the 
record to indicate what testimony was before 
the jury, as the refusal may have been justi
fied on the ground of inapplicability: Little 
». Maitin, 28-558. 

I t is error to direct the attention of the 
jury to matters as to which there is no evi
dence before them: AUender v. Chicago, B. 
L&P.B. Co., 37-264. 

The jury cannot be required to pass upon 
the effect of a fact as to which there is no 
evidence: Stier v. OskcUoosa, 41-353. 

I t is error to give an instruction based 
upon facts as to which there is no evidence, 
assuming to the jury thereby that there is 
such evidence, the sufficiency of which is 
left for them to pass upon: Mowehead v. 
Hyde, 38-382. 

An instruction assuming that the jury 
may find a fact as to which there is no evi
dence whatever is erroneous: Hand v.Lang-
land, 67-185. 

An instruction directing the jury that 
they may allow damages as to which there 
is no evidence is erroneous: Beed v. Chicago, 
B. I. & P. B. Co., 57-23. 

Where there is no evidence whatever 
tending to show the amount of a particular 
item of damage, it is error to authorize the 
jury to allow damages for such item. _ So 
held as to expenses incurred for medical 
treatment in case of personal injury: Staf
ford v. Oskaloosa, 57-748. 

Held, that it was error to instruct the jury 
that they might allow for loss of time and 
expenses of medicine and nursing in an ac
tion for personal injuries, where there was 
no allegation in the pleadings as to loss of 
time and no evidence of expense: Gardner 
v. Burlington, C. B. & N. B. Co., 68-588. But 
held, that it was not error to give such an in
struction where the petition asked a recov
ery for such expenses, and the evidence 
showed them to have been incurred: Knapp 
». Sioux Cuy & P. B. Co., 71-41. 

It is improper to leave to the jury the de-
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termination of damages, based upon the em
ployment of counsel, where there is no evi
dence as to the amount of counsel fees: Park-
hurst v. Masieller, 57-474. 

It is error to submit to the jury a question 
upon which there is no evidence: Everiny-
ham v. Lee, 78-630; Trapnell v. Bed Oak Junc
tion, 76-744; Elder v. Stuart, 85-690. 

No matter how carefully guarded the in
struction in such a case may be, it can hardly 
be held that such instruction constitutes 
error without prejudice: Trapnell v. Red Oak 
Junction, 76-744. 

I t is not error to fail to instruct the jm-y 
with reference to an issue as to which there 
is no evidence: Eckelund v. Talbot, 80-569. 

Where the whole record shows that there 
is but one disputed question iu the case, it 
is not error in the court to fail to present 
other questions to the jury that might have 
been tried under the issues in the pleadings: 
Scott v. Chicago, M. & St. P. B. Co., 78-199. 

Where plaintiff alleged certain acts of 
negligence by defendant, but offered no evi
dence to sustain the allegations, and defend
ant pleaded a waiver of the negligent acts, 
held, that the question of waiver was prop
erly withdrawn from the consideration of 
the jury: Brooke v. Chicago, B. I. t£- P. B. Co., 
81-504. 

Failure to present an issue in the case to 
the jury will be error without prejudice 
where it appears that there could not have 
been a verdict for appellant on such issue: 
Churchill v. Qronewig, 81-449. 

It is not prejudicial error to fail to call 
attention of the jury by instructions to an 
issue in a case on which there is no evidence 
to support a verdict in behalf of the party 
complaining: Flanagan v. Baltimore & O. B. 
Co., 83-639. 

There is no error in an instruction which 
withdraws an issue raised in the peti
tion, from the consideration of the jury, 
when there is no evidence to sustain such, 
issue; Whalen v. Chicago, B. I. & P. B. Co., 
75-563. 

In a particular case, held, that there was 
not such want of evidence in support of an 
instruction as to render it improper: Bran-
num v. O'Conner, 77-632. 

It is error to give an instruction based 
entirely upon evidence which was improp
erly admitted: Willits v. Cliicago, B. & K. G. 
B. Co., 80-531. 

Where a party has asked an instruction 
as to a question he cannot object if an in
struction is given upon such question, that 
the matter thus submitted to the j u r y is 
without support in the evidence: Light v. 
Cliicago, M. as St. P. B. Co., 93-83. 

I t is error to instruct with reference to 
whether an action is barred by the statute 
of limitations where there is no competent 
evidence to support such action: Herring v. 
Herring's Estate, 62 N.W., 666. 

Where there is some evidence upon the 
point, an instruction which is applicable to 
that point and correct in law should be given 
without regard to the weight of such evi
dence: De Camp v. Mississippi & M. B. Co., 
12-348. 

The statement of an abstract proposition 
not inherently erroneous and not purporting 

to relate to the evidence will not require a 
reversal merely on the ground that there i¿ 
no evidence to which it is applicable: 
Kearney v. Fitzgerald, 43-580. 

An instruction embodying a correct 
presentation of the law, which may have 
been given to meet positions taken in argu
ment, will not be ground for reversal, al
though not applicable to the evidence, if not 
of such nature as to mislead the jury: Hall 
v. Stewart, 58-681. 

Where there is evidence introduced re
lating to a particular matter, the court will 
be justified in instructing the jury in regard 
to the law pertaining to such matter, even 
though the evidence is not such that the 
party introducing it could properly claim 
anything therefrom, if there appears to be 
any danger that the jury may be misled by 
such evidence: Walker v. Camp, 69-741. 

A party who has asked instructions upon 
a particular point cannot afterwards com
plain of instructions given by the court upon 

. that point, on the ground that there is no 
evidence whatever to support the instruc
tions: Spears v. Ml. Ayr, 66-721. 

b. As to Questions of Fact. 
Matters of law and not of fact: The in

structions must state rules of law only, leav
ing to the jury the decision of the facts and 
the application of the rules of law given 
them by the court: Muldowney v. Illinois 
Cent. R. Co., 32-176. 

The court cannot instruct the jury upon 
questions of fact: Frederick v. Gaston, 1 G. 
Gr., 401. 

It is error for the court to find the facts, 
and instruct the jury as to what the facts are: 
Nimon v. Beed, 79-524. 

I t is not proper to allow a witness to give 
an opinion concerning a question of fact, 
which is not a proper subject of expert evi
dence, which fact must be determined by the 
jury from all the evidence: Cason v. Ottumwa, 
71 N. W., 192. 

The sufficiency or insufficiency of testi
mony to establish a given fact or determine 
an issue cannot be passed upon by the court, 
but must be left to the jury: Franks o. Stale, 
1 G. Gr., 541. 

The court cannot instruct the jury upon 
the sufficiency of the evidence to entitle a 
party to recover. If there is evidence tend
ing to entitle him to a verdict it is the ex
clusive province of the jury to pass upon its 
sufficiency: Bobinson v. Illinois Cent. B. Co., 
30-401. 

It is not error to submit to the jury a ques
tion relating to a matter as to which the evi
dence on one side is not contradicted by any 
direct evidence on the other, if there are cir
cumstances to be considered by the jury in 
determining whether the fact is established 
by the evidence or not: Saar c. Fuller, 71-
425. 

It is error to give an instruction which, 
though stating a correct proposition of law, 
assumes facts to be true which are in issue: 
Luman v. Kerr's Adm'r, 4 G. Gr., 159. 

I t is error to charge the jury as to the 
weight and. sufficiency of the testimony: 
Houston v. State, 4 G. Gr., 437. 

The court may explain to the jury the 
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legal effect of facts, but the facts themselves 
must be determined exclusively by the jury: 
Ibid. 

An instruction which assumes as true the 
very fact in controversy, and bases thereon 
the relative duties and liabilities of the par
ties, should be refused: Buss v. Steamooat 
War Eagle, 14-363. 

It is error to assume a fact as proven 
which is properly for the determination of 
the jury: Stale v. Jones, 33-9. 

An instruction based upon an assumption 
of fact is erroneous: Walters v. Chicago, R. 
I.&F. B. Co.,.41-71. 

The court would not be justified in giv
ing an instruction which assumes facts as 
true which are for the jury to determine: 
Buter v. Foy, 46-132. 

Au instruction should not assume facts as 
not proven of which there is some evidence: 
Napper y. Young, 12-450. 

It is error to assume as true in an instruc
tion a fact which is in issue and upon which 
the evidence is conflicting: Case v. Burrotvsj 
52-146; Bryan v. Brazil, 52-350; Bowersock v. 
Winers, 60-84. 

An instruction will not be erroneous 
which assumes facts which are admitted by 
the parties or about which there is no con
troversy: McKenna v. Hoy, 76-322; Muir v. 
Miller, 82-700; Kenosha Stove Co., v. Shedd, 
82-540. 

It is not error to assume in an instruction 
the existence of a fact about which there is 
no conflict in the evidence and which is fully 
established by the evidence: Hall v. Manson, 
90-585. 

An instruction which directed the jury 
that ' ' it would be a false representation if 
defendants delivered said so-called guaranty 
as a true description of said land, even though 
they did not in fact know said description to 
be false," held to be erroneous, as alleging 
that the representations by means of the 
guaranty were false, when such fact was one 
which should have been determined by the 
jury: Phelps v. James, 79-262. 

I t is not error to instruct the jury that 
certain acts if proven would constitute an 
assault: State v. Urie, 70 N. W., 603. 

I t is not an instruction as to the facts to 
say that if two or more persons separately do 
things to effect a common purpose the doing 
of the things warrants a conclusion of a pre
vious understanding or agreement to do 
them: Names v. Dwelling House Ins. Co., 64 N. 
W., 628. 

It is error to give an instruction based 
upon an assumption as to a fact which is in 
issue and upon which there is a conflict in 
the evidence, and such an instruction will 
be considered prejudicial: Boach v. Parcell, 
61-98. 

A fact should not be assumed to be true 
of which there is no proof: Howes v. Carver, 
3-257. 

However slight the effect of testimony, 
and however littl e the consideration to which 
it is entitled from a jury, still its weight is 
to be determined by them, and should not be 
determined beforehand by the court in an 
instruction: Miller v. Mutual Benefit L. Ins. 
Co., 31-216. 

It is not the province of the court to direct 

the jury to consider what is or is not proba
ble as between conflicting theories in the 
case. I t is the duty of the jury to determine, 
as best they can, which is supported by a 
preponderance of the evidence and not which 
is probably true: Butler v. Chicago & N. W. 
B. Co., 71-206. 

Remarks made in the presence of the 
jury, based upon an assumption of the facts 
upon which it is the province of the jury to 
pass, and which would be erroneous if con
tained in an instruction, will entitle defend
ant to a new trial: State v. Stowell, 60-535. 

An instruction that if the jury find the 
testimony of plaintiff to be the only positive 
evidence in support of material allegations, 
and that it is contradicted in all material 
points by an unimpeachable witness, they 
must find for defendant, held error, as taking 
from the jury the province of weighing the 
entire evidence: Delvee o. Boardman, 20-446. 

The practice of emphasizing evidence by 
instructions is not as a rule to be commended, 
but the court should exercise wise discretion 
in the matter: West v. Chicago & JV. W. B.Co., 
77-654. 

While evidence should not be emphasized 
by an instruction, yet a judgment will not 
be reversed because the court told the jury 
that they should regard as evidence what in 
fact is evidence, as it is proper to call the at
tention of the jury to evidence which is ob
scure and which might escape their atten
tion: West v. Chicago & N. W. B. Co., 77-654. 

In an action to recover for hay burned by 
fire from an engine, where the evidence was 
conflicting as to plaintiff's interest in the 
hay, lield, that it was the duty of the jury to 
reconcile the evidence as best they could and 
render a verdict upon it, and an instruction 
that if there was any doubt as to plaintiff's 
interest he could not recover was properly 
refused: Ibid. 

The law does not require the court in its 
instructions to the jury to call special atten
tion to the facts testified to by the several 
witnesses: State v. Laughlin, 73-351. 

As to whether instructions in particular 
cases were erroneous as containing an as
sumption of fact, see Perigo v. Chicago, B. I. 
&P. B. Co., 55-326; Bichardson v. Hoyt, 60-68; 
State v. Tarr, 28-397. 

The assumption in an instruction that a 
certain fact is conceded will not be presumed 
to be erroneous, it not appearing by the rec
ord but that such concession or admission 
was made in some proper manner: Walsh v. 
¿Etna L. Ins. Co., 30-133. 

Where there is no controversy as to the 
facts, especially where the evidence is docu
mentary, the court may direct the jury as to 
the application of such evidence to the law 
that must govern the case; Thorp v. Çrai'c/, 
10-461; Wood o. Porter, 56-161; Hughes v. 
Monty, 24-499; State v. Meshék, 61-318; Buss 
v. Steamboat War Eagle, 14-363. 

It is always proper for the court to instruct 
the jury as to every fact about which there 
is no controversy: State v. Archer, 73-320. 

Stating to the jury the law as applicable 
to a particular state of facts will not neces
sarily be erroneous as an assumption that 
such facts are proven: State v. Ziebart, 40-169. 

Instructions with reference to certain 

1 
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facts which the evidence tends to prove, 
stating what the legal effect of such facts 
will be if found by the jury, may be proper: 
PriicheU v. Overman, 3 G. Gr., 531. 

The grouping together in one instruction 
of legitimate facts which the evidence tends 
to prove, and charging that such facts con
stitute circumstantial evidence, is not neces
sarily erroneous: State v. Carnahan, 17-256. 

I t is proper for the court to announce to 
the jury rules sanctioned by reason and ex-
pei'ience to enable them rightly to weigh 
the evidence submitted in the case. Thus 
the jury may be told that a writing is enti
tled to more weight than statements founded 
merely on memory; and that expert testi
mony is of the lowest order and most unsat
isfactory character: Whitaker v. Parker, 42-
585. 

I t is not improper for the court to advise 
the jury as to the character of the evidence 
introduced on the trial and the relative 
weight of different kinds of evidence: JBu-
ford v. McGetchie, 60-298. 

Held prejudicial error to erroneously 
state the testimony of a party in such a way 
as to make such testimony appear to be in 
conflict with admissions shown to have been 
made by him: Stats v. Richards, 72-17. 

It is error for the court to instruct the 
jury as to the effect of the evidence: State v. 
Cater, 69 N. W., 880. 

I t is not error to refuse specific instruc
tions as to the weight of the evidence of an 
impeached witness or the opinions of an ex
pert in answer to hypothetical questions 
when the court has given general instruc
tions that the jury are to give such weight 
to the evidence or the opinions as they be
lieve them entitled to in view of the other 
testimony in the case. The court may well 
presume upon the intelligence of the jury 
and that they will know without being 
specially instructed what weight ought to 
be given to the evidence in such cases. 
Courts must rely upon jurors possessing at 
least ordinary intelligence: Bever v. Span-
$kr, 93-576. 

I t is not competent for the court to direct 
the jury as to the effect of the evidence or 
the facts established thereby, unless there 
be no conflict in the evidence: Leiber v. Chi
cago. M. & St. P. P. Co., 84-97. 

Where evidence is before the jury proper 
to be considered on one point but not proper 
as to another, the court should direct the 
jury that it is not to be considered as to the 
point as to which it is not proper: State v. 
Lavin, 80-555. 

I t is proper to instruct the jury that in 
weighing the testimony of witnesses they 
should consider their demeanor and appear
ance and their lack of interest in the result 
of the action, and their interest or disposition 
to shield the party: State v. Viers, 82-397. 

A party cannot complain of the giving of 
an instruction as to the burden of proof, when 
he failed to except to such instruction when 
given: Duncombe v. Powers, 75-185. 

Neither can a party complain of failure to 
instruct as to the burden of proof when no 
instruction on that question is asked: Ibid. ; 
Martin v. Davis, 76-762. 

Instructions in a particular case as to bur
den of proof, lield proper: White v. Adams, 77-
295. 

c. As to Effect of Written Instruments, 
Records, etc. 

The construction of a written instru
ment is for the court: Lucas v. Snyder, 2 G. 
Gr., 499; Durham v. Daniels, 2 G. Gr., 518; 
Hendrick v. Kellogg, 3 G. Gr., 315. 

The court may charge the jury as to 
whether or not a writing introduced in evi
dence is a contract: Eyser v. Weissgerber, 2 -
463. 

The question whether certain letters in
troduced in evidence constituted a contract 
is to be determined by the court: Lea v.Henry, 
56-662. 

Where it was claimed that a contract was 
void as against public policy on account of 
provisions therein, held, that the contract 
should have been construed by the court, 
and that it was not proper to leave the ques
tion of its validity to the jury: Merrill v. 
Packer, 80-542. 

It is the duty of the court to construe the 
contract of the parties and give its construc
tion to the jury to aid them in reaching a 
proper verdict: Richardson v. Coffman, 87-121. 

Effect of written instrument: The legal 
effect of an instrument is to be determined 
by the court and not by the jury, and if such 
instrument is conclusive evidence of a fact, 
it is error to leave that fact to the jury for 
determination: Chandler v. Keiler, 44-371. 

It is the duty of the court to construe a 
contract, and it is error to leave its construc
tion to the jury: Kilboume v. Jennings, 40-
473; Vaughn v. Smith, 58-553. 

Where the evidence is undisputed it is 
for the court to determine whether a written 
instrument has been duly executed or not so 
as to effect the purposes for which it was in
tended: Snyder v. Kurtz, 61-593. 

When a contract is in writing the court 
should interpret it and not submit to the jury 
the question of its meaning as dependent 
upon parol evidence which is not admissible 
for the purpose of varying it: Daly v. W. W. 
Kimball Co., 67-132. 

Where a question arises as to the con
struction of a written contract it is for the 
court and not for the jury to construe it; but 
where the question in controversy is as to 
whether the contract has been lawfully per
formed, and that question depends upon ex
trinsic evidence, the weight and effect of 
the evidence is for the jury: Fairbanks v. 
Jacobs, 69-265. 

If a paper introduced in evidence amounts 
to a contract the legal effect of it is to be de
termined by the court, but if it is relied on 
merely as an admission, the weight of it is 
for the jury: Murphy v. Murphy, 63 N. W., 
697. 

Therefore, held, that where a memoran
dum of items of money not specifying from 
whom they were received but signed by the 
person receiving them was introduced in 
evidence, its weight was to be determined by 
the jury and there was no ground for con
struction by the court: Ibid. 

The relations of persons growing out of a 
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contract are to be determined by the court, 
and not by the jury, such relations depend
ing upon a written contract which is for the 
court to construe: Hughbariks v. Boston In
vestment Co., 92-267. 

Where the court is unable to determine 
the date of an instrument owing to the man
ner in which the figures are written, it may 
submit the question to the jury: Partridge v. 
Patterson, 6-514. 

Where letters are plain in their language 
and require no interpretation, it is not nec
essary for the court to put a construction 
upon them, but they may be left to the jury 
as other evidence: Avery v. Chapman, 62-144. 

Where the objects of an association were 
to be determined from the constitution and 
by-laws, held, that i t was for the court to 
construe such instruments, and the question 
as to the purposes of the association should 
not have been submitted to the jury: John
son v. Miller, 63-529. 

Ordinances: The construction of an ordi
nance of a city should be made by the court 
and not left to the jury: Ingram v. Chicago, 
D. & M. B. Co., 38-669. 

Record of road: I t is the province of the 
court to determine the sufficiency of the 
records to sustain a road, and an instruction 
may properly be given that the records and 
papers offered in evidence are sufficient 
proof of the establishment of a public high
way: State v. Prine, 25-231. 

Title to real estate: The court may in
struct the jury as to who holds title to real 
estate as shown by deeds introduced, or when 
the question of title is one of law upon the 
testimony: State v. Belong, 12-453. 

Issues in former judgment: I t is the 
province of the court and not the jury to de
termine what issues were involved in a case 
which is pleaded as a former adjudication: 
Neumeister v. Dubuque, 47-465; or where it 
is claimed that the issues in another case 
were identical with those in the pending 
action: Hempstead v. Des Moines, 52-303. 

d. Construction; Conflicting Instructions. 
All the instructions given should be read 

and construed together for the purpose of 
determining the correctness of any part of 
the charge: Burrows v. Lehndorff, 8-86, 104; 
Brown v. Bridges, 31-138; State v. Malay, 44-
104; Locke v. Sioux City & P. B. Co., 46-109, 
114; /State v. Stanley, 48-221; Albertson v. Keo
kuk & D. M. B. Co., 48-292; State v. Golden, 
49-48: Beazan v. Mason City, 58-233; Oronan 
v. Kukkuck, 59-18; Carter v. Monticello, 68-
178; Boberts v. Morrison, 75-321; Fish v. Chi
cago, B. I. & P. B. Co., 81-280; Martin v. 
Murphy, 85-669. 

Circumstances of the case: Instructions 
must always be considered with reference to 
the circumstances of the case in which they 
are given: State v. Johnson, 8-525. 

I n the l ight of the evidence : Instructions 
are to be construed in the light of the evi
dence in the case: Amos v. Buck, 75-651. 

An instruction which as a naked propo
sition would not be correct may, when con
sidered in the light of the evidence to which 
it is supposed to be applicable, be found to 
be unobjectionable: Light v. Chicago, M. & St. 
P. B. Co., 93-83. 

Not erroneous as qualified: Even though 
the instruction be abstractly erroneous or ca
pable of misconception, yet if, when taken 
with the other instructions and in the con
nection in which it was given, it could not 
have been misunderstood, the giving of it 
will not constitute ground for reversal: Fer
guson v. Beadle, 30-477. 

Even though one clause of an instruction 
be apparently erroneous, yet if it is so clearly 
qualified by "what follows that from the entire 
instruction the jury cannot have failed to re
ceive a correct impression, the instruction 
will not be erroneous: Dixon v. Stewart, 33-
125. 

If, as a whole, the instructions contain a 
correct exposition of the law, the supreme 
court will not ordinarily interfere, even 
though, if separately considered, they might 
be objectionable. Where, however, they are 
so framed as to present a conflict or tend to 
mislead the jury, that fact will constitute 
error: Brown v. Bridges, 31-138. 

Although an instruction, if standing 
alone, might be susceptible of an interpre
tation which would make it erroneous, yet 
if, when construed with other instructions, 
it cannot be reasonably understood in such 
erroneous sense, the giving of it will not be 
ground for reversal: Parker v. Dubuque South
western B. Co., 34-399; Harrison v. Snair, 76-
558. 

The charge of the court must be taken 
together, and if, when so considered, it fair
ly presents the law, and is not liable to mis
apprehension nor calculated to mislead, the 
judgment should not be reversed simply be
cause some one of the instructions may lay 
down the law without sufficient qualifica
tion: Bicev. Des Moines, 40-638. 

If, as a whole, the instructions contain a 
correct exposition of the law the case will 
not be reversed, although, separately con
sidered, they may be objectionable: Oreen v. 
Cochran, 43-544. 

I t is not proper to select out single sen
tences or phrases from the instructions as a 
subject for criticism as distinct from the en
tire instructions: State v. Pierce, 65-85. 

Instructions must be regarded as a whole, 
and a defect in one may be cured by other 
portions of the charge: Hamilton v. State 
Bank, 22-306. 

Though one of the instructions is too 
broad in its statements, if it is properly lim
ited by a subsequent one the charge will not 
be considered erroneous: Buble v. McDonald, 
18-493. 

An instruction cannot be complained of 
for not containing limitations or qualifica
tions given in another instruction: Stier v. 
Oskaloosa, 41-353. 

Courts cannot ordinarily embrace the law 
of a case in a single instruction, and the in
structions must be considered together for 
the purpose of determining whether error 
has been committed: Munger v. Waterloo, 83-
559. 

All the rules upon a subject need not be 
given in one instruction when they are suffi
ciently presented in others: Deere v. Wolf, 77-
115. 

The fact that one instruction does not-
state all the rules of law applicable to a. 
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cause of action or a defense does not render 
it erroneous where other instructions cover 
the ground: Chapin v. Chicago, M. & St. P. 
B. Co., 79-582. 

An instruction apparently erroneous when 
taken alone, held to be without prejudice in 
view of the charge as a whole; Biegelman v. 
Todd, 77-696. 

All the instructions given should be taken 
and construed together and if when so con
strued they announce correct rules of law 
there will be no prejudice even if one of them 
taken alone might be said to be incomplete 
and therefore erroneous: Orr v.Cedar Bapids 
& M. C. B. Co., 62 N. W., 851. 

All the instructions must be considered 
together and if as a whole they correctly 
state the law, an objection to one particular 
paragraph because it is not in itself sufficient 
will not be considered unless it is in conflict 
with some of the other paragraphs, or un
less it contains some affirmative misstate
ment of the law: State v. TJrie, 70 N. W., 603. 

Where an instruction presents a correct 
proposition of law, but one which needs to 
be explained, modified and corrected by 
some other proposition, it cannot ordinarily 
be presumed that the jury is misled if the 
other proposition is expressed in a different 
instruction: Lombard v. Chicago, B. 1. & P. 
B. Co., 47-194. 

The omission in one instruction of a 
proper qualification which is given in an
other may be sufficient to prevent the in
structions from being erroneous: Allen v. 
Burlington, C. B. & N. B. Co., 57-623. 

I t is not usual, and in ordinary cases not 
possible, to state in a single instruction all 
the propositions to which the attention of 
the jury should be directed, and if the in
structions taken together present a correct 
statement of the law applicable to the case 
there will be no ground of reversal: Funston 
v. Chicago, B. I. & P. B. Co., 61-452. 

All the essential ideas necessary to the 
expression of a single rule should be ex
pressed in a single instruction: Wordon v. 
Humeston & S. B. Co., 72-201. 

Conflicting instructions: It is error to 
give instructions which are conflicting: Hart 
v. Chicago, B. I. & P. B. Co., 56-166; Brown 
v. Bridges, 31-138. 

Where instructions are inharmonious and 
misleading, and directly in conflict, the 
judgment will be reversed on appeal: Van-
slyck v. Mills, 34-375. 

Where instructions are contradictory it 
cannot be said that the error of one is cured 
by the giving of the other. It cannot be de
termined in such case which one of the 
instructions the jury followed, and it cannot 
be said that no pi-ejudice resulted from the 
error: Conway v. Illinois Cent. B. Co., 50-465; 
Carlin v. Chicago, B. I. & P. B. Co., 31-370. 

Where the instructions are contradictory 
and it is impossible to tell which the jury 
followed, such conflict will constitute error 
and warrant a reversal: Ilawes v. Burlington, 
C. B. & N. B. Co., 64-315. 

Where there are conflicting instruc
tions and the verdict is consistent with those 
which are correct, and supported by the 
evidence, it will not be set aside on appeal 

on account of the inconsistent instructions: 
Hillebrant v. Creen, 93-661. 

In a particular case, held, that instruc
tions given were in conflict and misleading: 
Pumphrey v. Walker, 75-408. 

Common understanding: Where an in
struction, taken in connection with others 
given, states the law in such a manner as to 
enable a person of common understanding 
to know what is intended, it is sufficient: 
Smothers v. Hanks, 34-286. 

A verbal inaccuracy in an instruction will 
not be ground for reversal if it is not such as 
to tend to mislead or confuse the jury, and 
the meaning is plain to the common under
standing: Harger v. Spofford, 46-11. 

It is not necessary, in an instruction, for 
the court to define words that may be under
stood by men of ordinary intelligence : Sogers 
v. Millard, 44-466. 

Sense intended: Where a word is used 
in an instruction which might be taken in 
different senses, and the jury follows the 
instruction in the sense in which it was 
intended, a judgment on the verdict will not 
be reversed because the jury might have 
followed it in the sense in which it was not 
intended: Parkhurst v. Masteller, 57-474. 

Ordinary meaning: I t is not proper to 
seek after some far-fetched and unusual sig
nification of the language of an instruction 
and base a reversal thereon. The language 
should be given its usual and ordinary mean
ing: State v. Huxford, 47-16. 

The language of an instruction should 
receive a reasonable construction in view of 
all the circumstances, and not a strange or 
forced one: Davenport v. Cummings, 15-219. 

e. Duty of Jury to Follow. 
Law of the case: The instructions of the 

court to the jury constitute the law of the 
case, and must be followed by the jury 
whether right or wrong: Taylor v. Cook, 14-
501; Baird v. Chicago, B. I. & P. B. Co., 55-
121; Stewart v. Smith, 60-275; Boberts v. Leon 
Loan, etc., Co., 63-76; Crane v. Chicago & N. 
W. B. Co., 74-330. 

The instructions constitute the law of the 
case for the jury, and a verdict contrary to 
the instructions will be set aside or the judg
ment reversed without regard to whether the 
instructions are correct or not: Caffrey v. 
Groóme, 10-548; Savery v. Busick, 11-487; 
Jewett v. Smart, 11-505; Farley v. Budd, 14-
289; Porter v. Thomson, 22-391; Beal v. Stone, 
22-447; Morss v. Johnson, 38-430; Cobb v. Illi
nois Cent. B. Co., 38-601; Sullivan v. Otis, 39-
328; Howell v. Snyder, 39-610; Peterson v. 
Oclis, 40-530; Baird v. Cliicago, B. I. & P. B. 
Co., 55-121; Furman v. Chicago, B. I. & P. 
B. Co., 57-42; Musser v. Maynard, 59-11; 
Griffith v. Parton, 59-31; Graham v. McGeoch, 
61-51; Browm v. Hickie, 68-330; Way v. Chi
cago, B. I. & P. B. Co., 73-463. 

The instructions to the jury must be re
garded as the law of the case, and if the ver
dict of the jury is without support in the 
evidence under the instructions a new trial 
should be granted: Dutton v. Wabash, St. L. 
<& P. B. Co., 66-352; Griffith v. Burlington, C. 
B. & N. B. Co., 72-645. 

A refusal of the lower court to grant a 
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new trial on that ground will require a re
versal: Nicliols v. Chicago, E. I. &. P. B. Co., 
69-154. 

Where an instruction states that to en
title a party to recover the jury must find a 
certain fact, and there is no evidence estab
lishing such fact, the case will be reversed 
although the instruction itself is erroneous, 
and the fact referred to is not essential to 
support the verdict: Bowman v. Brown, 52-
437. 

I t is the duty of the jury to regard the 
law as laid down by the court, even if it is 
incorrect; and where a verdict has been re
turned which is contrary to the instructions 
given, and a new trial has been granted 
upon that ground, the supreme court will 
affirm the order without reviewing the in
structions: Boyer v. Biley, 41-13. 

It cannot be presumed in favor of the ver
dict on appeal that it was rendered upon a 
theory of the case correct in law, but in con
flict with the instructions given: Mast v. 
Pearce, 58-579. 

"While an instruction given is binding on 
the jury without regard to its correctness, 
yet it is not binding upon the court, and the 
court may, in ruling upon a motion for judg
ment upon a special finding or upon the 
pleadings, disregard instructions which 
would have been binding upon the jury, and 
which it considers erroneous: Baird v. Chi
cago, B. I. tfi P. B. Co., 61-359; Haldane v. 
Arcadia, 7(M62. 

"Where a general verdict is set aside be
cause in conflict with an instruction given, 
it does not follow that the court should ren
der judgment on a special verdict in accord
ance with the law in such instruction. If 
the instruction is incorrect the court may 
refuse to render judgment in accordance 
therewith, and award a new trial: Evans v. 
St. Paul Harvester Works, 63-204. 

Where the court instructed the jury that 
they could not award plaintiff more than 
nominal damages, and the jury returned a 
verdict for a larger amount, lield, that the 
court might reduce the verdict to nominal 
damages, but that it could not, after having 
done so, set it aside and grant a new trial on 
the ground merely that the jury had disre
garded the instructions: Morían v. BusseU, 
71-214. 

The jury are bound to follow the instruc
tions given, although such instructions may 
not be in harmony with the law as declared 
by the supreme court, and if the verdict is 
not in harmony with such instructions the 

Î
'udgment thereon will be reversed: State v. 
Moore, 81-578; Davis v. Chicago, B. I. & P. 

B. Co., 83-744. 
An instruction to which no exception 

has been taken must be regarded as the law 
of the case, and if under the findings of fact 
as applicable to such instruction, a general 
verdict is erroneous, judgment should be 
rendered on the special verdict: Krauskoffv. 
Krauskoff, 82-535. 

An instruction which is not objected to 
by either party must be deemed the law of 
the case: Beck v. German Klinik, 78-696; 
Troxel v. Vinton, 77-90. 
. A party who has not appealed cannot, 

with the view of supporting the judgment 
on the verdict which is contrary to such in
structions, claim that the instructions were 
erroneous: Bellows v. Litchfield, 83-36; Fisk v. 
Chicago, M. & St. P. B. Co., 83-253. 
f. What Objections May be Baised or Errors 

Cured by Instructions. 
Defects in pleading-: The question as to 

the sufficiency of a pleading cannot be raised 
by an instruction: JYollen v. Wisner, 11-190; 
Mclntire v. McJntire, 48-511; Bushnell v. Bobe-
son, 62-540. 

An objection to defendant's cross-demand, 
which should have been raised by demurrer, 
comes too late when made for the first time, 
after a trial on the merits, by an instruction, 
and is deemed waived: Young v. Broadbent, 
23-539. 

That a contract is void because made on 
Sunday must be specially interposed as a de
fense. It cannot be raised by instructions to 
to the jury on the evidence if not pleaded: 
Biech v. Bolch, 68-526. 

The objection that the facts stated in the 
petition will not entitle the plaintiff to any 
relief whatever, is waived by going to trial 
on the merits and cannot be first raised in an 
instruction: Cruver v. Chicayo, M. & St. P. R. 
Co., 62-460. 

It is not proper by instructions to raise 
objections which might have been raised by 
motion or demurrer, but which have been 
waived by failure to make such objection: 
Wimer v. Allbaugh, 78-79. 

I t is error to instruct the jury so as to 
withdraw from them the consideration of 
evidence of an estoppel on the ground that 
the facts do not, in law, constitute an estop
pel, such facts having been properly set out 
in the answer, and the sufficiency of the 
answer not having been questioned by de
murrer: Arndt v. Hasford, 82-499. 

Where the petition and proofs thereunder 
show no legal liability, the court may in
struct the jury that plaintiff cannot recover, 
even though the demurrer to plaintiff's pe
tition has been overruled, and defendant has 
answered: Brown v. Cunningham, 82-512. 

On this point see also notes to \ 3563. 
Objections to evidence cannot be first 

taken by an instruction to the jury. Such 
objection should be disregarded: Sfoie v. 
Pratt, 20-267; Starr v. Stevenson, 91-684. 

I t is error to exclude from the jury, by an 
instruction, evidence which has been ad
mitted without objection: Becker v. Becker, 
45-239. 

An objection to evidence, made at the 
time the evidence is introduced, cannot be 
raised by objecting to the giving of instruc
tions based on such evidence: Le Grand 
Quarry Co. v. Beichard, 40-161. 

Where a defense in a criminal prosecu
tion for obstructing a highway rested upon 
the insufficiency of the record of the estab
lishment of the highway, held, that such 
objection could be raised by instructions al
though it might have been interposed to the 
admission of the record in evidence: State v. 
Anderson, 39-274. 

Withdrawing- improper evidence from 
jury: If the court, by an instruction excludes 
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from the consideration of the jury_ evidence 
which has been improperly received, such 
exclusion of the evidence will not be consid
ered as preventing any prejudice which 
would otherwise result from the admission 
thereof. It is not to be presumed that the 
minds of the jurors would become poisoned 
or prejudiced by the introduction of evidence 
which the court afterward directs them not 
to take into'consideration: State v. Postlewait, 
14-446. 

Where improper evidence was admitted 
against objection, but was afterwards by the 
court expressly withdrawn from the consid
eration of the jury, held, that there was not 
sufficient error to require a reversal of the 
case: State v. Spurbeck, 44-667. 

"Where the court in its charge to the jury 
plainly directs them to disregard evidence 
improperly admitted, error in admitting the 
evidence is thereby cured: Cook v. Robinson, 
42-474. 

Error in admitting evidence as to a mat
ter not in issue by the pleadings is cured by 
an instruction plainly taking such evidence 
from the jury: Bardwell v. Clare, 47-297. 

The prompt exclusion of evidence erro
neously admitted will correct the error: 
State v Davis, 56-202; Ham v. Wisconsin, I. & 
N. R. Co., 61-716. 

In a particular case, held, that the court 
by taking the question entirely from the jury 
cured an error in admitting improper evi
dence on such question: Pingery v. Cherokee 
& I). R. Co., 78-438. 

By an instruction withdrawing or exclud
ing from the jury the consideration of evi
dence which has been improperly admitted, 
the error in such admission may be cured: Da
vis v. Danforth, 65-601; Redfielav. Redfield, 75-
435: Shepard v. Chicago, R. I. & P. R. Co., 
77-54; Pennington v. Pacific Mut. etc., Co., 85-

468; Gall v. Dickey, 91-126; Chapman v. James, 
64 N. W., 795; State v. Helm, 66 N. W., 751. 

Error in refusing, on motion, to strike 
out improper evidence cannot be cured by 
an instruction to the jury which correctly 
states the law of the case: Wicks v: De Witt, 
54-130. 

Error in the admission of evidence may 
be so serious that it cannot be cured by in
structions to the jury as to the application 
of the evidence admitted: Hall v. Chicago, 
R. I. &P. R. Co., 84-311. 

An admonition to the jury to disregard 
evidence improperly admitted will not al
ways be sufficient to cure the error com
mitted in receiving the evidence: Jones v. 
United States Mut. Ace. Ass'n, 92-652. 

Striking evidence out after the jury has 
heard it does not always remedy a mistake 
in erroneously admitting it and trial courts 
cannot be too cautious in avoiding the neces
sity of so doing, especially when the law ex
cluding such evidence is well settled: Robin
son v. Cedar Rapids, 69 N. W., 1064. 

Instructions of the court to the jury to 
disregard matters which it has improperly 
allowed to be read to the jury, held not suffi
cient in a particular case to cure the error: 
Martin v. Omdorff, 22-504. 

Where evidence which is incompetent in 
any event is introduced, even without objec
tion, it may properly be excluded on motion 
or the jury instructed to disregard it entirely; 
but where secondary evidence which may be 
made competent is introduced without objec
tion, it ought not to be withdrawn by an in
struction: Davis v. Strohm, 17-421. 

Misconduct of counsel may be cured by 
direction of the court not to consider such 
matters, so as to render the improper action 
not prejudicial: JSgan v. Murray, 80-180:Nicks 
v. Chicago, St. P. & K. C. R. Co., 84-27. 

SEC. 3706. Modification. If the court refuse a written instruction as 
demanded, but give the same with a modification, which the court may do, 
such modification shall not be by interlineation or erasure, but shall be well 
defined, and shall follow some such characterizing words as "changed thus," 
which words shall themselves indicate that the same was refused as 
demanded. [C.73, § 2785; R , § 3053.] 

Modifications of instructions asked should 
not be by interlineation or erasure: Phillips 
v. Starr, 26-349. 

In giving instructions the court is not 
limited to the language adopted by the party 
requesting them, but may modify them to 
meet its views; but if, as so modified, they 
do not express the law they are subject to 
objection: State v. Gibbons, 10-117; Abbott v. 
Striblen, 6-191. 

I t will not constitute error to add to an 
instruction a modification which does not 
change its meaning: Moore v. Chicago, B. <£• 
Q. R. Co., 65-505. 

Held not error to modify an instruction so 

as to make it as broad as the issues between 
the parties: Large v. Moore, 17-258. 

Modifications will not be erroneous which 
are merely words of explanation expressing 
that which must have been understood had 
they not been added: Paukett v. Livermore, 5-
277. 

Where an instruction asked by a party is 
modified by the court with matter not perti
nent thereto, or erroneous if pertinent, it 
will constitute error: State v. Green, 20-424. 

A modification of an instruction by cut
ting out a portion of it, held not to constitute 
error where the change was a proper one: 
Ham v. Wisconsin, I. & W. R. Co., 61-716. 

SEC. 3707. Record—exceptions. All instructions requested or given 
shall be tiled by the clerk and be a part of the record, and if the giving or 
refusal of an instruction is excepted to, it may be noted by the shorthand 
reporter, and no reason for such exception need be given. [0.'73, § 2787; 
E., § 3055.] 
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How made of record: By this section in
structions and the action of the court there
on in giving or refusing them constitute a 
part of the record, and need not be set out in 
the bill of. exceptions in order to bring them 
before the supreme court: Roberts v. Leon 
Loan, etc., Co., 63-76. 

The instructions when filed become a part 
of the record and may be certified by the 
clerk: Parker v. Middleton, 65-200. 

Where the giving and refusal of instruc
tions and exceptions to such rulings are noted 
on the margins of the instructions, the su
preme court can review such rulings, al
though they are not preserved by a bill of ex
ceptions: Wells v. Burlington, C. R. & N. B. 
Co., 56-520. 

While it is not essential that instructions 
should be preserved by a bill of exceptions 
when they have been filed and made part 
of the record, yet it is essential that they be 
certified by the clerk of the trial court to the 
supreme court; and if they cannot be made 
a part of such transcript, error in the giving 
of them cannot be considered: Bonney v. 
Cocke, 61-303. 

Instructions, and the exceptions noted 
upon the margins thereof, are a part of the 
record, without a bill of exceptions: Allison 
v. Jack, 76-205. 

Exceptions necessary: The action of the 
trial court in giving instructions cannot be 
reviewed on appeal unless exceptions thereto 
have been duly taken in the trial court: 
Kelleher v. Keokuk, 60-473; Todd v. Branner, 
30-439; Nortonv.Swearengen, 19-566; Cadwal-
lader v. Blair, 18-420; State v. Moran, 7-236; 
.Kirk v. Litterst, 71-71; Lewis v. Lewis, 75-669; 
Norris v.Kipp, 74-444; Bush v.Nichols, 77-171. 

So Mid, also, as to refusal to give instruc
tions: Morse v. Close, 11-93. 

The record must show that exception to 
the giving of instructions was duly taken: 
May v. Wilson, 21-79; Wilcox v. McCune, 21-
294. 

Instructions cannot be reviewed which 
have not been excepted to at the time, or in 
a motion for new trial with the ground of 
objection stated: Thompson v. Anderson, 63 
N.W., 355. 

As to time for taking exceptions, and 
statement of grounds, see ? 3709 and notes. 

Noting- exceptions: Where the fact of 
giving or refusing to give instructions and 
exceptions thereto is entered in the margin 
in the handwriting of the judge, and the 
giving of such instructions is afterwards 
made a ground for sustaining a motion for 
new trial, it will be presumed that such 
entry was made at the time the instructions 
were passed upon: Kellow v. Central Iowa R. 
Co., 68-470. 

If the ruling of the court upon an in
struction with a proper exception thereto is 
noted on the margin of the instruction it is 
sufficient, and a formal bill of exceptions is 
not necessary, although proper: Cadwallader 
v. Blair, 18-420; Phillips v. Starr, 26-349. 

Where an instruction was given with 
others, and the fact of giving and the ex
ception thereto were noted on the margin 
thereof just as on the margin of the others, 
but the judge failed to sign such entry as he 
did in case of the other instructions, held, 

that it sufficiently appeared that the ex
ception was taken, such exception being 
duly certified with others in the bill of ex
ceptions: State v. Lavin, 80-555. 

A uniform practice in the court to con
sider that exceptions are taken to the in
struction without having them shown of 
record will not obviate the necessity of hav
ing such exceptions appear of record on ap
peal, nor authorize the consideration of 
errors in the instructions: Bowman v. West
ern Fur Mfg. Co., 64 N. W., 775. 

Exception en masse: A general excep
tion en masse to all the instructions given is 
sufficient if no portion of the charge is cor
rect: Eddy v. Howard, 23-175. 

But if any portion of the instructions 
given is correct such an exception en masse 
will not be regarded. (The rule being dif
ferent under the present statutory provision 
from that announced in Eyser v. Weissyerber, 
2-463, decided under a former statute.) Dav
enport Gas, etc., Co. v. Davenport, 13-229; 
Loomis v. Simpson, 13-532; Jack v. Naber, 15-
450; Armstrong v. Pierson, 15-476; Cousins v. 
Westcott, 15-253; Lyons v. Thompson, 16-62; 
Shephard v. Brenton, 20-41; Spray v. Scott, 20-
473; Verholfv. Van Howwenlenoen, 21-429; Car
penter v. Parker, 23-450; Bedman v. Malvin, 
23-296; McCaleb v. Smith, 24-591; Mershon v. 
National Ins. Co., 34-87; Cook v. Sioux City & 
P. R. Co., 37-426; Bartle v. Des Moines, 38-
414; Moore v. Gilbert, 46-508; Buter v. Foy, 46-
132; Pitman v. Molsberry, 49-339; Reeves v. 
Harrington, 85-741; Bowen v. Sommers, 66 N. 
W., 897; Hollenbeck v. Garst, 65 N. W., 417; 
Ludwig v. Blackshere, 71 N. W., 356. 

And it was held that an instruction to the 
charge in the words " to the giving of each 
of which instructions the defendant ex
cepted "was not sufficient: Davenport Gas, 
etc., Co., v. Davenport, 13-229. 

Where but one instruction was given, 
only a portion of which was considered ob
jectionable, held, that an exception to the 
entire instruction was not sufficiently spe
cific: Brown v. Scott County, 36-140. 

Designation by number sufficient: An 
exception to instructions which specifies 
them by number is sufficiently definite as to 
the part objected to: Miller v. Gardner, 49-
234. 

An exception to all the instructions be
tween certain numbers, "and to each of 
them," is sufficiently specific: Mannv. Sioux 
City & P. B. Co., 46-637. 

An exception to the refusal to give in
structions, as follows, " to which said refusal 
as to each of said instructions separately the 
defendant at the time excepted," held suffi
cient, even if exception to refusal to give 
was required to be specific, which it is not: 
Williamson v. Cliicago, R. I. & P. R. Co., 53-
126. 

An exception to the giving of each and 
every instruction given, taken at the time 
the instructions are given, is sufficient. A 
change in the statute since the decision in 
Davenport Gas, etc., Co., v. Davenport, 13-229, 
renders the rule of that case to the contrary 
no longer applicable: Hawes v. Burlington, 
C. R. & N. R. Co., 64-315; Eikenberry v. Ed
wards, 67-14. 

Single proposition: If there is but a 
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single proposition stated in the charge an 
exception thereto is sufficiently specific: 
Boyce v. Wabash B. Co., 63-70. 

A general exception to the refusal to 
give several instructions is sufficient: Dav
enport Oas, etc., Co. v. Davenport, 13-229; Har
vey v. Tama County, 63-228; Williamson v. 
Chicayo, B. I. & P. B. Co., 53-126,143. 

Particular exception construed: Where 
the judge refused certain instructions which 
he had before announced that he would give, 
to which exception was taken, and gave in 
their place another instruction in which a 
specific question was submitted to the jury, 
lield, that an exception to this instruction 
sufficiently called in question the correctness 
of the action of the court, not only as to the 
time and manner of giving the instruction, 
but also as to the matter thereof: Eddy v. 
Howard, 23-175. 

What necessary to enable court to review 
instructions: So much of the evidence 
should be set out in the record as relates to 
the instructions that their applicability may 
appear, but it is not absolutely essential that 
all the evidence should be set out. Instruc
tions which are erroneous and misleading in 
any possible view will be i-eviewed, although 
the record does not present all the evidence: 
Stevaison v. Greenlee, 15-96; Murphy v. John
son, 45-57. 

Évidence to support instructions: As an 
instruction may not state all of an abstract 
proposition of law, and yet be correct as ap
plicable to the facts of the case, the supreme 
court cannot pass upon the correctness of 
instructions without some statement of the 
facts which the evidence tended to establish 
being before it: Mudge v. Agneiv, 56-297. 

The supreme court cannot pass upon the 
correctness of the action of the lower court 
in giving or refusing instructions unless the 
evidence upon which such instructions are 
based appears of record and is appropriately 
brought before such court: Potter v. Wooster, 
10-334; Wilcoxv. McCune, 21-294. 

Where instructions are founded on evi
dence they will not be reviewed unless all 
the evidence is before the court: Beid v. Ma-
¿,on, 14-541. 

As instructions, abstractly correct, may 
be properly refused if not applicable under 
the evidence, a party complaining of the re
fusal to give an instruction must bring before 
the court on appeal the evidence showing 
such applicability: Cutler v. Fanning, 2-580; 
Cover v. Dill, 3-337; Hanan v. Hale, 7-153; 
Frost v. Inman, 10^587; Wisner v. Brady, 11-
248: Paden v. Griffith, 12-272; Wilcox v. Mc
Cune, 21-294; Chase v. Scott, 33-309. 

The refusal of instructions which might 
have been proper under a certain state of 
the proof will nevertheless not be held er
roneous on appeal when the evidence is not 
all before the court: Sliephard v. Brenton, 
20-41. 

The court cannot, upon appeal, pass upon 
the pertinency of instructions given, unless 
all the evidence is before it: Nollen v. Wisner, 
11-190: Preston v. Walker, 26-205. 

The presumption is that instructions were 
correctly given, and that there was evidence 
introduced on the trial to authorize them, 
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unless the absence of such evidence is made 
to appear: Bridgman v. Steamboat Emily, 18 -
509; State v. Bice, 56-431; Boby v. Appanoose 
County, 63-113. 

The court cannot say that an erroneous 
instruction was without prejudice, unless 
such fact affirmatively appears: Carlin v. 
Chicago, B. I. & P. B. Co., 31-370; Potter v. 
Chicago, Ti. I. & P. B. Co., 46-399; Boby v. 
Appanoose County, 63-113. 

In order to secure the review of instruc
tions properly excepted to, it is only neces
sary that the record present so much of the 
evidence as will show that facts to which in
structions are applicable were before the 
court. And what is usually necessary is a 
statement in the bill of exceptions that there 
was evidence tending to prove such facts: 
Kelleher v. Kcokulc, 60-473. 

The correctness of instructions clearly 
relating to a matter of law involved in the 
case as shown by the pleadings independent 
of the evidence may be considered, although 
the evidence does not properly appear in the 
record: Seevers v. Gabel, 62 N. W., 669. 

When all the instructions must appear: 
The supreme court cannot reverse a criminal 
case for failure of the court to properly in
struct the jury, when it has not before it all 
the instructions and evidence: Stale v. Hamil
ton, 32-572. 

To warrant a reversal on account of re
fusal of the lower court to give instructions 
asked, it must appear that those given are 
all before the appellate court: State v. John
son, 19-230; Bower v. Stewart, 30-579; Chase 
v. Scott, 33-309; State v. Niclwls, 38-110; Moody 
v. St. Paul & S. C. B. Co., 41-284; State v. 
Stanley, 48-221; State v. Williamson, 68-351; 
Huff v. Anltman, 69-71. 

If an instruction given is so far erroneous 
that any modification thereof properly pre
senting the law would have been in conflict 
with it, the error will be ground for reversal 
although all the instructions are not before 
the court; but it will be otherwise if there 
might have been, in another instruction, 
modifications or limitations such as, with the 
instruction complained of, would have cor
rectly presented the law: Bland v. Hixen-
baugh, 39-532. 

Verdict against instructions: The grant
ing of a new trial on the ground that the 
verdict is against the instructions will not 
be reviewed unless the instructions appear 
in the record: Caffrey v. Groóme, 10^548: 
Briqgs v. Haiiman, 104>3; Beal v. Stone, 22-
447:' Howell v. Snyder, 39-610. 

Presumptions: In passing upon the cor
rectness of the action of the trial court in 
refusing instructions as not applicable to the 
facts of the case, the presumption will be in 
favor of the correctness of the ruling of the 
court in the absence of evidence showing it 
to be erroneous: Stier v. Oskaloosa, 41-353. 

A case will not be reversed for refusal to 
give instructions asked where it does not ap
pear what instructions were actually given: 
Moody v. St. Paul & S. C. B. Co., 41-284. 

Where it appears that instructions were 
given which were not before the court, which 
might have modified or changed those given 
which are insisted upon as being erroneous, 
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the court cannot presume Chat there were 
not other instructions correcting any error 
in the one relied upon as being erroneous: 
Stale v. Stanley, 48-221. 

Where instructions are objected to as not 
applicable to the evidence, and the evidence 
is not all before the court on appeal, it will 
be presumed that there was evidence to which 
the instructions were applicable, rather than 

the contrary: Blackburn v. Powers, 40-681: 
Gantz v. Clark, 31-254. 

Where instructions would be correct 
under a possible state of facts, and the evi
dence is not all before the court, it will be 
presumed that the evidence was such as to 
justify the giving of the instructions: Bice r. 
Des Moines, 40-638; State v. Hemrick, 62-414: 
Wallace v. Robb, 37-192; Warbctsse v. Card, 74-
306. 

SEC. 3708. Numbered—given or refused. The instructions given, 
whether by request or otherwise, shall be in consecutively numbered para
graphs, shall be read to the jury without oral comment or explanation, and 
be announced as given, and those refused shall be so marked, and the court, 
without reading them, shall announce such refusal. Those given at the 
request of either party shall be marked given at the request of the party 
asking them, naming him as plaintiff or defendant, as the case may be. 
[C'73, §§ 2786-8; R., §§ 3054, 3057-8, 3060.] 

Marking as "given" or as "refused:" to for the first time on appeal: Fish v. Chi-
Where several instructions were asked, cago, R. I. & P. R. Co., 81-280. 
written on sheets of paper fastened at the 
top, and on the margin of the first sheet the 
court wrote, " instructions one to seven, all 
refused" held, that this was a substantial 
compliance with the statute requiring the 
court to write " ç i v e n " o r "refused" in the 
margin of each instruction, and was a re
fusal such that exception might be taken 
thereto: Harvey v. Tama County, 53-228. 

Unless it is stated on the margin or else
where that an instruction complained of was 
"given," it will not be regarded as properly 
before the court on appeal. The recital in 
the clerk's transcript that an instruction 
was given is not sufficient: Cadwallader v. 
Blair, 18-420. 

As to making instructions part of the rec
ord, and preserving exceptions thereto, see 
i 3707. 

Failure to mark: Failure to mark an in
struction as given, appearing to be due to 
oversight and not objected to when the in
struction was given, nor made the ground of 
a motion for a new trial, cannot be objected 

Omission of the court to write the word 
" g i v e n " upon the margin of the instruc
tions given to the jury cannot be taken ad
vantage of on appeal, when no exception 
was taken to the omission, nor objection 
thereto made in the court below: Knight v. 
Chicago, R. I. & P. R. Co., 81-310. 

Reading as asked: While it is not error to 
read to the jury instructions as asked by the 
respective parties, announcing them as thus 
asked, yet it is better to incorporate all the 
instructions into one charge: Stevenson v. 
Chicago & N. W. R. Co., 61 N. W., 964. And 
see notes to \ 3705 (III, a.). 

Giving instructions to jury without 
reading: A party who, without objection, 
permits instructions to be handed to the jury 
as given, without being read, cannot after 
verdict object to the action of the court in 
so doing: Langworthy v. Meyers, 4-18; Talti/ 
v. Lusk, 4-469. 

Numbering paragraphs: Whether a fail
ure to number in consecutive paragraphs is 
a sufficient ground for a new trial, qucere: 
Goin v. Hess, 71 N. W., 218. 

SEC. 3709. Exceptions after verdict. Either party may take and file 
exceptions to the charge or instructions given, or to the refusal to give any 
instructions asked, within three days after the verdict, which shall be a 
part of the record, and may include the same in a motion for a new trial, 
but in either case the exceptions shall specify the part of the charge 
or instruction objected to and the ground of the objection. [C'73, § 2789; 
R., § 3059.] 

Time for excepting: Where exceptions 
are not taken at the time they can only be 
preserved in writing filed within three days 
setting out the grounds of exception: Dean v. 
Zenor, 65N.W.,410. 

Under this section exceptions to the giv
ing or refusal of instructions may be taken 
within three days after verdict, but it is not 
sufficient to take them after that time, even 
in a bill of exceptions allowed and signed: 
Bailey v. Anderson, 61-749. 

The ruling of the court in giving or re
fusing instructions cannot be reviewed when 
such ruling was not excepted to at the time 
or within three days after verdict: Maxonv. 
Chicago, M. & St. P. R. Co., 67-226; Robinson 
v. Linn County, 71-224. 

Exceptions taken in a motion for new trial 
filed within the three days after verdict al
lowed by statute, the grounds of objection 
being set out, are sufficient: Deere v. Needles, 
65-101; Parker v. Middkton, 65-200. 

But if the motion is not filed within the 
three days the exceptions cannot be re
garded: Harrison v. Charlton, 42-573: Kirk v. 
Woodbury County, 55-190; Ewaldt v. Farloui, 

62-212; Rowen v. Sommers, 66 N.W., 897. 
Where leave is granted by agreement to 

file a motion for a new trial after three days 
such agreement does not authorize the tak
ing of exceptions to instructions in such mo
tion filed after three days: Bv£h v. Nichols, 
77-171; Hollenbeck v. Garst, 65 N. W., 417; 
Leach v. Hill, 66 N.W., 69. 
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If objections to instructions are not taken 
at the time, but are taken in a motion for a 
new trial, the ground of objection must be 
stated: Parsons v. Parsons, 66-754. 

Exceptions to instructions preserved dur
ing the course of the trial may be considered 
on appeal, although the motion for a new 
trial, in which they are also incorporated, is 
stricken from the file because filed too late: 
Beems v. Chicago, B. I. &P.B.Co., 58-150. 

A claim that it is the practice in a trial 
court to regard all instructions as excepted 
to will be of no avail in the supreme court if 
the fact of the existence of such practice does 
not appear in the record: Steyer v. Curran, 
48-580. 

Statement of grounds: The grounds of 
exception to the giving or refusal of instruc
tions need not be stated if exceptions are 
taken a t the time of giving or refusal: Van 
Pelt v. Davenport, 42-308, 314; Johnson v. Chi
cago, B. 1. & P. B. Co., 51-25; Williams v. 
Barrett, 52-637; Williamson v. Chicago, B. I. 
& P. B. Co., 53-126; Boy ce v. Wabash B. Co., 
63-70. 

If exceptions are not taken when the in
structions are given such exceptions must 
specify the ground of objection: Hule v.Gibbs, 
43-380, 384. 

An objection taken to an instruction on 
motion for a new trial, without grounds of 
objection being stated, will not be considered: 
Li/onsv. Van Gorder, 77-600; Stanhope v. Swaf-
fo'rd, 80-45. 

Exceptions taken after verdict in a motion 

SEC. 3710. View of premises by jury. When in the opinion of the 
court it is proper for the jury to have a view of the real property which is 
the subject of controversy, or the place in which any material fact occurred, 
it may order them to be conducted in a body, under the charge of an officer, 
to the place, which shall be shown to them by some person appointed by 
the court for that purpose; while the jury are thus absent, no one, save such 
person so selected, shall speak to them on any subject connected with the 
trial. [C. 73, § 2790; R., § 3061; 0. '51, § 1779.] 

for new trial must specify the part of the 
charge excepted to and state the ground of 
the objection: Ludwig v. Blacksliere, 71 N. 
W., 356. 

In such case the ground of objection that 
" they are not applicable " is not sufficiently 
specific where it is urged that the instruc
tions are essentially erroneous: Miller v. 
Gardner, 49-234. 

An objection that an instruction is con
tradictory, erroneous and misleading, with
out more, is too general: PaUersonv. CUvicago, 
M. & St. P. B. Co., 70-593. 

So where the exception was first taken in 
the motion for a new trial, no ground being 
alleged, held, that error in the instructions 
could not be considered on appeal: Stevens v. 
Taylor, 58-664. 

An exception stating that " the court mis
directed the jury in a matter of law," lield 
too general where the exception was not 
taken at the time the instruction was given: 
Benson v. Lundy, 52-265. 

An exception in a motion for a new trial 
that " the court erred in giving first, second, 
third, fourth and fifth instructions to the 
j u ry" is not a sufficient exception to in
structions when not taken at the time: By-
ford v. Oirton, 90-661. 

Where grounds are stated no others can 
be considered on appeal: Price u. Burlington, 
C. B. & M. B. Co, 42-16; Davenport v. Cum-
mings, 15-219; Patterson v. Chicago, M. & St. 
P. B. Co., 70-593. 

The purpose of viewing the premises is to 
enable the jury to better understand the tes
timony of witnesses respecting the same, and 
more intelligently apply such testimony to 
the issues before them, and not to make them 
silent witnesses in the case. Therefore, lield, 
that it was error to instruct them to " deter
mine from all the evidence in the case, and 
all the facts and circumstances disclosed on 
the trial, including your personal examination, 
whether," etc.: Close v. Samm, 27-503. And 
see Harrison v. Iowa Midland B. Co., 36-323. 

The object of this section is to enable the 
jury the better to apply the evidence given 
on the trial and not to base their verdict in 
any degree upon the examination of the 
premises or to be a silent witness as to facts 
in relation to which neither party has a right 
to cross-examination: Moorev. Chicago, St. P. 
& K. C. B. Co., 93-484. 

And held, that it was entirely improper in 
an action for personal injuries to send the 
jury with counsel and the court reporter to 
the scene of the accident to witness experi
ments for the purpose of determining whether 
from certain positions plaintiff could have 
seen the danger and thus in the exercise 

of ordinary care, have avoided the injury: 
Ibid. 

In the absence of evidence to the contrary 
it will be presumed that there has been no 
change in the premises between the time to 
which the controversy relates and the time 
of trial and it will not be error to permit the 
jury to take a view of the premises: Banning 
v. Chicago, B. I. & P. B. Co., 89-74. 

Where the value of property is in issue 
and the jury have inspected the premises, it 
is not error to instruct them that in deter
mining the market value of the property they 
are to weigh the evidence in the light of 
what they have seen: Thompson v. Keókuk, 
61-187. 

There is no impropriety in allowing the 
jury to go to view personal property, the 
identity of which is a question in contro
versy, where it is impracticable to have the 
property brought before them: Nutter v. 
Bicketts, 6-92. 

The exercise of the authority to direct 
the jury to view the premises rests in the 
judgment and discretion of the court, and the 
refusal to exercise it will not constitute re
versible error where it is not made to appear 
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that the decision was not correct or that the 
discretion of the court in the matter was 
abused: King v. Iowa Midland R. Co., 34-
458; Clayton v. Chicago, I. d- B. R. Co., 67-238. 

Under this section, held, that the court 
might in its discretion direct the jury to 
view a gate, through which the testimony 
showed stock had got upon the track of a 
railroad company, it being claimed that such 
gate was insufficient: Morrison v. Burlington, 
C. R. & N. R. Co., 84-663. 

But held, that an instruction permitting 
the jury to give weight to their own ob
servations, instead of using them for the 
more intelligent application of the testi
mony, was erroneous and prejudicial. It is 
only when the testimony cannot otherwise 
be so well undei-stood and applied that a 
view is permitted, and, when it is permitted, 
the jury should be instructed as to the pur
pose and cautioned not to take their own ob
servations as evidence: Ibid. 

While it may not always be necessary to 

instruct the jury at the conclusion of the 
case with reference to the effect to be given 
to the view of the premises provided they 
have been correctly instructed before pro
ceeding to make such view as to the purpose 
and effect thereof, yet where during such 
view of the scene of a railroad accident the 
officers of the company had caused engines 
and cars to be operated on the track for the 
purpose of illustrating how the accident oc
curred, held, that as such proceeding was 
highly improper it was error on the part of 
the judge to fail to include in his final in
structions a full statement in regard to the 
object and purpose of the view: Cox v. Chi
cago, & N. W. R. Co., 63 N. W., 450. 

The action of individual jurors during an 
intermission in viewing premises to which 
evidence relates will not constitute such 
misconduct as to require a new trial: Bow
man v. Western Fur Mfg. Co., 64 N. W., 775. 

For similar provisions in criminal eases, 
see I 5380. 

SEC. 3711. Rules as to jury—deliberation—kept together. When 
the case is finally submitted to the jury, they may decide in court or retire 
for deliberation. If they retire, they shall be kept together, under charge 
of an officer until they agree upon a verdict or are discharged by the court. 
The officer having them under his charge shall not suffer any communica
tion to be made to them, or make any himself, except to ask them if they 
have agreed upon their verdict, unless by order of the court, and he shall 
not, before their verdict is rendered, communicate to any person the state 
of their deliberations or the verdict agreed upon. [C. 73, § 2791; R., § 3062; 
C'51, § 1781.] 

Conversation by the officer with the jury 
except as herein permitted constitutes a suf
ficient ground for setting aside the verdict: 
Cole v. Stran, 4 G. Gr., 32. 

I t is misconduct on the part of the jury, 
sufficient to warrant a new trial, to have the 
reporter come into the jury room and read 
from his notes portions of the testimony as 
requested by them: Fleming v. Shenandoah, 
67-505. And see notes to \ 3755. 

The rule that the jury should not sepa
rate aftm- the cause is submitted to them is 
doubtless applicable in criminal as well as in 

civil cases, though in the section with refer
ence to the conduct of jurors in criminal 
cases it is not expressly so provided: State v. 
Wright, 68N.W., 440. 

Where the jury in response to a direction 
of the court, made without the consent of 
the parties, brought in a sealed verdict and 
separated, held, that there were not sufficient 
grounds for a new trial, no prejudice being 
made to appear: Y/alker v. Dailey, 87-375. 

As to the separation of the Jury where a 
sealed verdict is returned, see \ 3724 and 
notes. 

SEC. 3713. Separation—advice by court. After the jury is sworn they 
shall not be permitted to separate during the trial, unless so ordered by the 
court, and, when so ordered, they must be advised by the court that it is 
the duty of each one of them not to converse with any other of them, or 
with any person, nor to suffer himself to be addressed by any person, on 
any subject of the trial, and that, during the same, it is the duty of each one 
of them to avoid, as far as possible, forming any opinion thereon until the 
cause is finally submitted to them. [C. '73, § 2792; R., § 3063; C. '51, § 1780.] 

The action of two jurors in looking at tute misconduct requiring a reversal: Bow-
premises described in the evidence during man v. Western Fur Mfg. Co., 64 N. W., 775. 
an intermission in the trial will not consti- And further on this point, see notes to g 

3755. 

SEC. 3713. Discharge of juror. If after impaneling a jury and before 
a verdict a juror becomes sick, so as to be unable to perform his duty, he 
may be discharged. In such case the trial shall proceed with the remain
ing jurors if the parties consent, which consent shall be entered by the 
court or shorthand reporter and become a part of the record; otherwise the 
jury shell cs discharged. [C. '73, § 2793; R., § 3064; C. '51, § 1782.] 
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stitute a waiver of his objection: EsMmaa 
v. Chicago, B. I. <t- P. li. Co., (>7-29f>. 

Where the jury was discharged on account 
oí one juror being necessarily excused, and 
a new jury was impaneled consisting o*' the 
same jurors except the substitution of a tales
man for the juror excused, held, that no error 
appeared, the case not having proceeded with 
the first jury further than a statement of the 
case by counsel: State v. Laughlin, 73-351. 

The legislature has no authority, in pro
viding for a jury trial under the constitution, 
to authorize such trial by a less number than 
twelve jurors. Therefore g 2793 of Code of 
'73 providing that the trial might continue 
with a jury of not less than ten was uncon
stitutional: Eshehnan v. Chicago, B. I. & P. 
B. Co., 67-296; Kdsh v. Dyersville, 68-137. 

The fact that the party objecting to the 
cause being tried by a less number than 
twelve proceeds with the trial does not con-

SEC. 3714. Discharge of jury. The jury may be discharged by the 
court on account of any accident or calamity requiring it, or by the consent 
of both parties, or when on an amendment a continuance is ordered, or after 
they have been kept together until it satisfactorily appears that there is no 
probability of their agreeing. [C. '73, § 2794; R , § 3665.] 

Where a jury was impaneled and sworn to 
try a cause, and the court thereupon ad
journed until the following day, when, by 
reason of the filing of an amended pleading, 
the case was postponed for a day and an
other cause tried in which some of the same 
jurors served, held, that upon the subsequent 
trial of the first cause the first jury should 
have been dismissed and a new jury formed: 
Lyons v. Hamilton, 69-47. 

Where a jury is dismissed and an order 
of continuance is made, not a mere adjourn-

SEC. 3715. Cause retr ied. In all cases where the jury are discharged 
during the trial, or after the cause is submitted to them, it may be tried 
again immediately, or at a future time, as the court may then direct. [C. '73, 
§ 2795;- R., § 3066.] 

SEC. 3716. Adjournment. The court may, at any time after having 
entered upon the trial of any cause, and in furtherance of justice, order an 
adjournment for such time within the term, and subject to such terms and 
conditions as to costs and otherwise, as it may think just. [C.'73, § 2796; 
R., § 3067.] 

SEC. 3717. What jury may take with them. Upon retiring for 
deliberation, the jury may take with them all books of accounts and all 
papers which have been received as evidence in the cause, except deposi
tions, which shall not be taken unless all the testimony is in writing and 
none of the same has been ordered to be struck out. [C'73, § 2797; R., § 
3068; C. '51, § 1783.] 

ment of the court, but a continuance of the 
cause to another day in the term, the jury 
should be regarded as discharged: Ibid. 

It is not error for the court to call in the 
jury and on ascertaining that they have 
been unable to agree to send them out again 
with the statement that the case is submit
ted to them for decision and not for dis
agreement, the language not being such as 
to indicate an intention of coercing the jury 
into an agreement: German Havings Bank v. 
Citizens Nat. Bank, 70 N. W., 769. 

The jury has nothing to do with papers 
not introduced as evidence, such, for in
stance, as a motion for a continuance: Mc-
Clintock o. Crick, 4-453. 

It it not error to allow the jury to take 
the pleadings with them to the jury room: 
McGinty v. Keokuk, 66-725; Dorr v. Simerson, 
73-89. 

The jury may properly take with them 
the pleadings, and held, that it was not error 
for them also to take the original instruments 
set out in the pleadings although such in
struments had not been introduced in evi
dence -.State Bank v. Brewer, 69 N. W., 1011. 

The jury may take with them the in
structions of the court: Head v. Longworthy, 
15-235. 

They may take with them, also, papers 
admitted in evidence: Peterson v. Haugen, 
34-395. 

A party cannot be heard to complain that 
the jury took a deposition with them to their 
room unless he objected at the proper time 

and it appears that prejudice resulted: 
Shields v. Chuffey, 9-322; Davenport v. Cum-
mings, 15-219. 

Where the jury took with them a depo
sition attached to the pleadings, with the 
presumed consent of appellant, and no preju
dice was shown, held, that there was not 
sufficient error to warrant a reversal: State 
v. Belong, 12-453. 

Where a deposition which was material 
to the issue, but which had not been offered 
in evidence, was taken by the jury to their 
room without the knowledge or consent of 
the party, held, that it was error in the court 
below to refuse a new trial: Coffin v. Gephart, 
18-256. 

So held, also, where the jury took with 
them and considered a deposition not in evi
dence, and favorable to the successful party: 
Stewart v. Burlington <£• M. B. B. Co., 11-62. 

But such misconduct would not vitiate 
the verdict if the deposition was favorable 
to the party complaining, or could not hav>; 
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prejudiced him: Ibid.; Abel v. Kennedy, 3 G. 
Gi\, 47. 

The statute does not prohibit the jury 
from taking with the many evidence, except 
depositions, which is in proper form to be 
considered by them; and held, that it was 
not erroneous to allow them to take with 
them a photographic view which had been 
introduced in evidence: Barker v. Perry, 67-
146. 

Where a deposition has been introduced 
in evidence embracing documents as exhib
its, the court should not, except by consent 
of parties, allow the exhibits to be detached 
from the deposition and taken by the jury: 
Oskaloosa College v. Western Union Fuel Co., 
90-308. 

Objection that the jury did not take with 
them documents introduced in evidence 
should be made at the time and cannot be 
urged on motion for a new trial: German 
Savings Bank v. Citizens Kat. Bank, 70 N.W., 
769. 

The right of a party who has introduced 
books of account to have them taken by the 
jury to the jury room may be waived by his 
action: Davenport v. Cummings, 15-219. 

It is within the discretion of the court to 
allow a witness to be recalled in order to 
have him testify on a matter about which 
there is a misunderstanding between the 
attorney and the court touching his testi
mony as given: Slate v. Burke, 88-̂ 661. 

The admission of evidence after the case 
is closed is in the discretion of the court and 
the rule will not be interfered with unless 
it clearly appears that the lower court has 
abused its discretion: Thatcher v. Stickney, 
88-454; Hamilton Buggy Co. v. Iowa Buggy 
Co., 88-364; Hartley State Bank v. McCorkett, 
91-660. 

It is not error to refuse a naked request 
to offer evidence after the case is closed 
where no reason is assigned for not offering 
it at the proper time: Hamilton Buggy Co. v. 
Iowa Buggy Co., 88-364. 

It is within the power of a trial court to 
set aside the submission of a case and to hear 
further evidence, and such action will not 
be deemed erroneous where no abuse of legal 
discretion is shown: Saurín v. Union Building 
& Savings Ass'n, 64 N.W., 401. 

It is in the discretion of the court to allow 
a party to introduce testimony as to a certain 
point claimed to have been omitted by over
sight, although the case had been partially 
argued to the jury: McManus v. Finan, 4-283. 

So held, also, where a party was allowed 
to introduce evidence after the conclusion of 
the argument of one of the counsel for the 

The fact that the jury improperly takes 
with them an account book which has been 
introduced in evidence will not vitiate their 
verdict if it does not appear that the party 
objected thereto, or had no opportunity to 
object, or that his rights were prejudiced: 
Turner v. Kelley, 10-573. 

The jury must try the case in the light of 
the evidence and not upon their private 
knowledge or prejudice: Pumphreyv. Walker, 
71-383. 

The jury cannot be permitted by adding 
evidence to make the case other or different 
than that which was taken with them to 
their room: Kruidenier v. Shields, 70-428; 
Oriffin v. Harriman, 74-436. 

The evidence of an intelligent witness 
must be accepted, unless he is contradicted 
or impeached by other evidence in the case, 
or his statements are improper in view of 
other testimony or impossible in the nature 
of things: Ibid. 

Judgment for a greater sum than that 
shown to be due by the evidence will be re
versed: Callender v. Drabelle, 73-317. 

opposite party: McCormick v. Holbrook, 22-
487. 

But held, in a particular case, that the 
refusal of the court to allow defendant to in
troduce additional evidence after the opening 
argument in the case had been made was not 
sufficient ground for reversal, it not appear
ing that the court's discretion had been 
abused: Kemerer v. Bournes, 53-172. 

This provision is applicable to a case 
where a witness is by accidental delay pre
vented from reaching the place of trial in 
time for the introduction of his testimony at 
the proper time: Smith v.Statelns.Co., 58-487. 

Even if the power of the court under this 
provision is discretionary, the abuse of such 
discretion in refusing to admit testimony in 
a proper case will be ground for reversal: 
Ibid. 

In a case tried in equity upon depositions, 
held, that the party should be allowed, after 
the announcement of the decision of the court 
and before entry of judgment, to introduce 
oral evidence to correct a misstatement in 
the witness' deposition: Eggspieller v. Nockles, i 
58-649. I 

It is not an abuse of discretion to refuse 
to reopen a case after it has been submitted 
to give a party opportunity to introduce 
newly discovered evidence which might, in 
the exercise of a reasonable degree of dili
gence, have been discovered before the trial: 
Baker v. Jamison, 73-698. 

SEC. 3718. Court open for verdict. When the jury is absent, the 
court may adjourn from time to time in respect to other business, but shall 
be regarded as open for every purpose connected with the cause submitted 
to the jury, until a verdict is rendered or the jury discharged. [C'73, § 
2798; R., § 3609; C'51, § 1784.] 

SEC. 3719. Further testimony to correct mistake. At any time 
before the cause is finally submitted to the court or jury, either party may 
be permitted by the court to give further testimony to correct an evident 
oversight or mistake, but terms may be imposed upon the party obtaining 
the privilege. [C'73, § 2799; R., § 3070; C'51, § 1778.] 
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Under particular circumstances, 7ieZc?,that 
it was improper to refuse a party leave to re
call a witness after his case was closed for 
the purpose of establishing material facts: 
Cowan v. Musgrave, 73-384. 

The privilege of recalling a witness to re
examine him upon the same subject-matter, 
for the purpose of explaining an apparent 
contradiction, is a matter within the discre
tion of the court: State v. Rorabacher, 19-154. 

Although this provision relates only to 
civil cases, yet in criminal cases also, under 
some circumstances and for some purposes, 
a witness may be recalled after the evidence 
is closed, and in the absence of a showing to 
the contrary it will be presumed that he was 
properly recalled: State v. Shean, 32-88. 

Where the court permitted plaintiff, 
against defendant's objection, to introduce 
evidence after plaintiff had rested his case 
and before the argument to the jury had 
been commenced, held, that it would be pre
sumed that the evidence had been omitted 
by oversight or inadvertence: Randolph v. 
Bloomficld, 77-50. 

Where the court refused to admit a 
deposition alter the case was closed on both 
sides, held that as it did not appear that the 
deposition was otherwise admissible, the 
case would not be reversed: Gorman v. Min
neapolis & St. L. Ii. Co., 78-509. 

where both parties had rested, and 
plaintiff's witnesses had gone away, held, 
that it was not error to refuse to allow de
fendant to make another amendment and 
offer testimony in support thereof: Osgood v. 
Jîauder, 82-171. 

After the close of the evidence, and while 
the court was reading its charge to the jury, 
plaintiff asked permission to offer additional 
testimony alleged to have been newly dis
covered. Held, that as such evidence was 
cumulative and no diligence to procure it 
was shown", it was not error to refuse permis
sion to introduce it; Seekel v. Norman, 78-254. 

The right to introduce additional evi
dence does not exist after final submission: 
Dunn v. Wolf, 81-688. 

It is competent for the court, after an 
equity cause has been tried and fully sub
mitted, to set aside the submission on motion, 
and give the party leave to introduce addi
tional evidence. While the statute contem
plates that the additional testimony should 
be offered before the case is finally submitted, 
yet the submission cannot be said to be final, 
if an application be promptly made to set the 
submission aside, or what amounts to the 
same thing, if a timely application be made 
to correct the mistake or omission by the in
troduction of additional evidence. Whether 
it is a final submission may be safely left for 
the trial court tod etermine: Sickles v. Dallas 
Center Bank, 81-408. 

Where there is a misunderstanding be
tween the court and counsel, on a motion to 
take the case from the jury, as to what wit
nesses have testified to, it is proper for the 
court to suggest that the witnesses be re
called: State v. Huff, 76-200. 

Section applied: McComb v. Council Bluffs 
Ins. Co., 83-247. 

In general, as to order of introducing evi
dence, etc., see notes to ? 3700. 

SEC. 3720. Additional instructions. After the jury has retired for 
deliberation, if they desire to be instructed as to any point of law arising 
in the case, they may request the officer to conduct them into court, 
which he shall do, when the court may further instruct, which instruction 
shall be given in the presence of or after notice to the parties or their coun
sel. Such instruction shall be in writing, be filed as other instructions in 
the case, and be a part of the record, and may be excepted to in the same 
time and manner as the instructions given before the jury retires. [C. '73, 
§§ 2800-1; R., §§ 3071-2.] 

Additional instructions should always be 
given in open court. It is error to send 
them to the jury in their room: O'Connor v. 
Guthrie, 11-80. 

Additional instructions should not be 
given without notice to counsel of the par
ties: Davis v. Fish, 1 G. Gr., 406. 

It is not error to instruct a jury which 
has, after some time, failed to come to an 
agreement, that it is the duty of each juror 
to lay aside all pride of opinion and care
fully review the ground of his opinion; that 
a new trial would involve a large expense, 

etc., and direct them to return to their 
room and examine their differences in a 
spirit of fairness and candor: Frandsen v. 
Chicago, R. I. & P. R. Co., 36-372. 

Where the jury, after retiring, returned 
into court and requested permission to ex
amine a witness as to testimony given by 
him, held, that it was not error to allow such 
examination and refuse permission to coun
sel to make further examination of the wit
ness: Herring v. State, 1-205. 

As to giving instructions in writing, see 
2 3705. 

SEC. 3721. Food and lodging. If, while the jury are kept together, 
either during the progress of the trial or after their retirement for delibera
tion, the court orders them to be provided with suitable food and lodging, 
it must be provided by the sheriff at the expense of the county. [C. '73, § 
2802; R , § 3076.] 

SEC. 3722. Verdict—liow signed and rendered. The verdict must 
be in writing, signea by a foreman chosen by the jury itself, and, when 
agreed to, the jury must be conducted into court, their names called, and 
the verdict rendered by him and read by the clerk to the jury, and the 
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inquiry made whether it is their verdict. If any juror disagrees, the jury 
must be sent out again, but if no disagreement is expressed, and neither 
party requires the jury to be polled, the verdict is complete, and the jury 
shall be discharged from the case. [C. '73, § 2803; R., § 3073; C. '51, § 1789. J 

Where, in an action against four defend
ants, all of whom set up counter-claims, a 
verdict in favor of plaintiff against two of 
the defendants was returned, held, that such 
verdict was also conclusive as to the coun
ter-claims of the two defendants against 
whom no damages were allowed: Ibid. 

In an action of right in which damages 
were claimed for the unlawful detention, held, 
that a verdict for plaintiff in a certain sum 
was sufficient to support judgment for plain
tiff for possession of the property: Daniels v. 
Chicago & N. W. B. Co., 35-129. 

A verdict in an action of replevin finding 
the party "entitled to the following articles 
described in her petition, viz. (naming the 
articles), " held to be insufficient for uncer
tainty in not describing the articles to which 
the party was found entitled: Ridiardson r. 
McCormick, 47-80. 

Correction by the court: The verdict of 
the jury may be put in form by the court, if 
it can be definitely ascertained from the data 
given by them for whom and in what amount 
they intended to render a verdict: Stevens v. 
Campbell, 6-538; Cassel v. Western Stage Co., 
12-47; Armstrong v. Pierson, 15-476. 

When the amount cannot be definitely 
ascertained by reference to the pleadings, or 
to some certain data given by the jury, the 
court cannot assume the power to fix the 
amount: Fromme v. Jones, 13-474; Moore v. 
Bevol, 14-112. 

Where the jury return a verdict for a 
larger amount than authorized by the in
structions of the court, the court may, by its 
own order, reduce the amount of the award, 
but having done so it cannot afterward set 
aside the verdict as being in violation of the 
instruction and grant a new trial: Morlan t\ 
Bwsell, 71-214. 

A verdict may be amended in matter of 
form at any time before the judgment is ren
dered: Cane v. Watson, Mor., 52. 

The court may change the language of the 
verdict of the jury and make it correspond 
to the usual forms, whenever such change 
cannot, by possibility, alter its meaning; and 
such change may be made after the separa
tion of the jury: Cordon v. Higley, Mor., 13. 

Although the court may put the finding of 
the jury in proper legal form, it cannot 
change it for the purpose of curing a bub-
stantial defect therein: Wise v. Hine, 1 G. 
Gr., 62. 

To justify a court in modifying or reform
ing a verdict, it must have unmistakable data 
upon which to base its action, and when the 
verdict is for a specified amount, "wi th in
terest," it cannot be altered so as to draw 
interest from a date prior to the verdict: 
Edwards v. McCaddon, 20-520. 

Modification of the verdict, by which 
plaintiff is allowed to recover less than the 
amount found in the verdict, cannot be com
plained of by the opposite party: Blakley e. 
Bird, 12-601. 

Correction of verdict and entrj of judg-

I. SUFFICIENCY IN GENERAL. 

Form: Where the intention of the jury is 
sufficiently indicated by the language of the 
verdict, it may be carried out although in
formal, and where the verdict was for the 
plaintiff for the amount of a note and intei>-
est, held, that it was not error to direct the 
clerk to compute the amount and enter up 
judgment therefor: Stevens v. Campbell, 6-538. 

Where the foreman filled up and signed 
the blank form of verdict given to the jury by 
the court in its instructions, and returned 
the same as the verdict of the jury, and the 
jurors were thereafter polled, Jield, that there 
was no ground of objection on appeal: Mb-
Qiniy v. Keokuk, 66-725. 

The provision as to signing is directory 
merely, and if the verdict is in fact returned 
by the jury, a failure to sign it will not be 
fatal: Morrison v. Overton, 20-465. 

The provisions of this statute as to the 
signing of a verdict are directory, and the 
objection that the verdict as returned is not 
signed by a member of the jury as foreman 
will not be entertained if not made at the 
time, no prejudice appearing: McFarland v. 
Muscatine, 67 N. W., 233. 

Where a verdict, taken in connection 
with the charge of the court as to form, etc., 
thereof, leaves no doubt as to what the court 
and jury mutually understood and intended, 
it is sufficient: State ex rel. v. Funck, 17-365; 
Harrell v. Stringfield, Mor., 18. 

The form of a verdict is sufficient if it 
expresses the intention of the jury. In ar
riving at this intention, it is always proper 
to look at the nature of the case, the issue 
made, and especially the whole language 
used by the jury: Cassel v. Western Stage Co., 
12-47. 

A verdict which unmistakably expresses 
the intention of the jury is sufficient: Arm
strong v. Pier son, 15-476. 

A judgment will not be disturbed on ac
count of any defect in the verdict, provided 
the intention of the jury is unequivocal and 
evident: Cane v. Watson, Mor., 52. 

A verdict, however informal, is good if 
the court can understand it; and where, in 
an action in which exemplary damages were 
claimed, the jury rendered a general ver
dict for $100 actual damages, and a special 
verdict for $200 exemplary damages, held, 
that a judgment for $300 was not erroneous: 
Ward v. Thompson, 48-588. 

Where the verdict in an action on a note 
was for " t h e amount of the note and inter
est," and the only question at issue was as to 
the right to recover at all, held, that the court 
might order the clerk to compute the amount 
and enter judgment accordingly: McGregor 
v. Armill, 2-30. 

Where a counter-claim is interposed and 
the jury find for the plaintiff in a certain 
amount, it will be understood that the coun
ter-claim has been passed upon by the jury: 
Stepanck v. Kula, 36-563. 
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ment in a different amount by the court, lield 
erroneous under particular circumstances: 
Flanagan v McWuliams, 52-148. 

Returning to jury for correction: The 
party against whom a verdict is rendered 
cannot complain of the action of the court in 
permitting the jury to reduce the amount 
thereof, when the record contains no evi
dence nor exceptions to rulings to show that 
he could have escaped a judgment for the first 
amount: Hamilton v. Barton, 20-505. 

Where the controversy was as to the right 
to recover at all, and not as to the amount, 
and the jury rendered a sealed verdict "for 
the plaintiffs," Iteld not error to call the jury 
into the box and direct them to find the 
amount due plaintiffs: Lee v. Bradway, 25-216. 

Where the verdict returned by the jury 
is informal or ambiguous, it is the duty of 
the court to have it corrected in form or 
have the ambiguity explained by the jury at 
any time before their discharge: Orion v. 
State, 4 G. Gr., 140. 

Where a verdict is rendered which does 
not express the intention of the jury, through 
a failure to include in the computation inter
est which the jury intended to allow, the 
remedy of the party prejudiced is by motion 
to l'eform the verdict or have it set aside. 
He cannot, upon failure to take advantage of 
his rights in this respect, have relief in 
equity: McFaul v. Woodbury County, 57-99. 

Granting it to be technical error to send 
a jury back to return a different verdict in 
the absence of the attorney for the unsuccess
ful party the verdict must stand unless a 
showing of prejudice is made: Howell v. 
Williams, 29-210. 

As to correction of sealed verdict, see 
notes to ? 3724. 

I n gross upon two counts: Where a ver
dict is rendered for a gross sum upon two 
counts, and it does not appear what amount 
was allowed under each count, the error as 
to one count will operate upon appeal to 
cause the reversal of the entire judgment: 
Sioux City & P. B. Co., v. Walker, 49-273. 

A general verdict in a case where the 
petition sets up distinct causes of action will 
not be set aside as against the evidence if it 
can be sustained on any one of the causes of 
action: Burtis v. Chambers, 51-645. 

In such case the verdict will be presumed 
to have been based upon the count which is 
sustained by the evidence: Bays v. Herring, 
51-286. 

Polling the jury : Where it appears upon 
polling the jury that jurors do not agree, the 
court should send the jury out for further 
consideration of the case. It is not proper 
to receive affidavits of the other jurors to 
the effect that the verdict was agreed to by 
all the jurors, and render a verdict accord
ingly in disregard of the objection made 
when the jury is polled: Jessup v. Chicago & 
JV. W. R. Co., 82-243. 

The court cannot by its order direct the 
return of a verdict, without opportunity to 
the unsuccessful party to have the jury ques
tioned in open court as to their assent to such 
verdict: Ibid. 

Setting aside verdict: Although the stat
ute provides for setting aside a verdict on 

the application of the party aggrieved, this 
does not preclude the court from taking such 
action on its own motion where an error is 
apparent: Alien v. Wluxler, 54-028. 

Further as to setting aside verdicts, see \ 
3755. 

II. DIRECTING VERDICT; TAKING C A S E 
FROM JURY. 

When case may be taken from ju ry : 
Where there is no evidence on behalf of a 
party having the burden of proof as to the 
issue, or where essential or integral elements 
of his cause of action or defense are wholly 
without proof, the court may properly refuse 
to let the case go to the jury, or it may direct 
the jury as to the verdict to be returned: 
Allen v. Pegram, 16-163; Poieers v. Council 
Bluffs, 45-652; Murphy v. Cliicago, B. I. & P. 
B. Co., 45-661; Allen v. WJweler, 54-628. 

This is true where there is no controversy 
as to the facts, and especially where the evi
dence thereof is documentary: Thorp v. 
Craig, 10-461. 

Where facts are established without con
flict, which as a matter of law will defeat the 
r ight to recover, the court should, upon mo
tion, take the case from the jury: Comiera v. 
Burlington, C. B. & N. B. Co., 74-383. 

Where there is an utter want of evidence 
to sustain a defense it is proper for the 
court to direct the jury to render a verdict 
accordingly: Atkinson v. Blair, 38-156. 

In an action for personal injuries, lield, 
that there was no evidence showing negli
gence on the part of defendant causing the 
injury, and that the court properly directed 
the verdict for defendant: SkeUenger v. Chi
cago & N. W. B. Co., 61-714. 

Where, in an action for personal injuries, 
i t appears without controversy that plaintiff 
was not in the exercise of ordinary care at 
the time of receiving the injury, the court 
may properly directa verdict to be rendered 
for defendant: Starry v. Dubuque & S. W. B. 
Co., 51-419; Griffin v. Chicago, B. I. á P. B. 
Co., 68-638. 

So where in such an action there was 
nothing to show absence of contributory neg
ligence on plaintiff's part, held, that it was 
proper to direct a verdict for defendant: 
Murphy v. Chicago, B. I. & P. B. Co., 45-661. 

Where there is no testimony sustaining 
the charge in a criminal case, or where it is 
so slight that a verdict of guilty would be 
instantly set aside, the court may direct an 
acquittal, but not where there is a conflict 
in the testimony: State v. Smith, 28-565. 

The court is justified in taking a case 
from the jury only when there is an entire 
absence oit evidence tending to establish the 
claim or defense which is set up in the plead
ing: Sperri/ v. Elheridge, 63-543; Citizens' Bank 
v. Bhutasel, 67-316. 

The trial court is warranted in taking the 
case from the jury only where there is an 
entire want ox evidence tending to prove 
some of the facts essential to plaintiff's r ight 
of recovery, or where, without conflict, the 
evidence establishes some right which de
feats his right of recovery: Lane v. Central 
loica B. Co., 69-443. 

In a particular case, 7ieï<3, that there was 
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not such lack of evidence as to justify the 
taking of the case from the jury: Vickers v. 
Woodruff, 78-400. 

Where it would be the duty of the court 
to set aside a verdict for plaintiff, if rendered, 
it may properly, on motion, at the conclusion 
of the evidence, direct a verdict for defend
ant: Starry v. Dubuque & S. W. B. Co., 51-
419: Boihwell v. Chicago, M. & St. P. B. Co., 
59-192. 

In a particular case, held, that the court 
should have directed the jury to find a ver
dict for plaintiff and assess his damages at a 
certain sum: Fairbum v. Goldsmith, 58-339. 

Evidence in a particular case held to be 
such as to warrant the withdrawal of the 
case from the jury: Bemisv. Woodworth,49-S40. 

If the facts stated in the petition do not 
entitle plaintiff to relief, the court may, at 
the trial, direct the jury to find for defend
ant: SmiOi v. Burlington. C. B. <& N. B. Co., 
59-73. 

When there is nothing for the jury to do 
but determine the amount of a note, the 
court may direct their verdict: Potter v. 
Wooster, 10-334. 

Where, on an issue of fact raised by peti
tion and answer in denial, all evidence was 
ruled out, Jield error to direct a verdict for 
plaintiff, as plaintiff was bound to prove the 
substance of his complaint, and whether he 
had done so was a question for the jury: Ole-
son v. Hendrickson, 12-222. 

I t is not proper to direct a verdict against 
a party for failure to allege and prove an 
essential element of his cause of action or 
defense (as, for instance, for failure to aver 
performance of conditions of a contract on 
which he relies). Such failure is a ground 
for motion in arrest of judgment, and the 
party should be allowed the opportunity to 
cure i t as provided in ? 3760: Wrought Iron 
Bridge Co. v. Greene, 53-562. 

The trial judge should sustain a motion to 
direct a verdict when, considering all the evi
dence, i t clearly appears to him that it would 
be his duty to set aside a verdict if found in 
favor of the party upon whom the burden of 
proof rests: Meyer v. Houck, 85-319; Hirschl 
v. Case TlireshingMach. Co., 85-451. And see 
Osgood v. Bauder, 82-171; Mayer v. Cldcago & 
N. W. B. Co., 82-249: Sioux Valley.State Bank 
v. Kellogg, 81-124; Wilcox v. Williamson Law 
Book Co., 92-215; Teager v. Burlington, C. B. 
& N. B. Co., 93-1; Seeds v. Grand Lodge, 93-
175; Beeder v. Dupuy, 65 N. W., 338; Kohnv. 
Johnson, 66 N. W., 76: Surd v. Neüson, 69 N. 
W.,867. 

While there are cases in this state hold
ing that a verdict should not be directed 
where there is a scintilla of evidence in sup
port of a contrary conclusion, yet the fore
going rule is in accordance with the great 
weight of authority, and cases to the contrary 
are overruled: Meyer v. Houck, 85-319. 

The rule that a trial judge should direct 
a verdict against the party naving the bur
den of proof, if it clearly appears to him 
that it would be his duty to set aside a ver
dict in favor of such party if found, has no 
application to the supreme court in passing 
on tke question whether it should grant a 
new trial: Bever v. Spangler, 93-576. 

Where there is a conflict upon the ques
tion of negligence it is for the jury to decide 
that question under the facts and circum
stances, and a motion to take the case from 
the jury should be overruled: Tlieissen v. 
Belle Plaine, 81-118. 

Where there is no dispute as to the facts 
showing contributory negligence of the per
son seeking to recover for personal injuries, 
the court may properly direct a verdict for 
the defendant: Collins v. Burlington, C. B. A 
N. B. Co., 83-346. 

In an action for personal injuries where 
the evidence fails to show absence of con
tributory negligence, the court may direct a 
verdict for defendant: Piatt v.Chicago, St. P., 
M. é O. B. Co., 84-694. 

In a particular case, held, that the evi
dence as to the contributory negligence of 
the person for whose death an action was 
brought was such that the court erred in not 
directing a verdict for defendant: Tiemey v. 
Chicago de N. W. B. Co., 84-641. 

When any verdict, except for nominal 
damages, would, under the evidence, be im
proper, the action of the court in directing 
a verdict for defendant will not be reversed 
on appeal: Williams v. Brown, 76-643. 

In an action for personal injuriés result
ing from defendant's negligence, the burden 
being upon plaintiff to show his freedom 
from negligence contributing to the injury, 
a verdict should be directed for defendant 
where the course of business complained of 
by plaintiff as causing his injury was one of 
which he had full knowledge and had made 
no complaint: Beckman v. Consolidation Coal 
Co., 90-252. 

Where the question is whether one for 
whose death action is brought exercised 
reasonable care to avoid the injury, that 
being a question of fact for the jury, and 
there being evidence with reference thereto, 
it is error to direct a verdict for the defend
ant: Hopkinson v. Knapp & Spalding Co., 
92-328. 

Where an action was brought on two 
claims pleaded in different counts, and on 
motion of the defendant the court rendered 
judgment on one count against plaintiff, and 
submitted the other to the jury, which re
turned a verdict against plaintiff, and a 
general judgment was then entered against 
him, held, that while the court may have 
erred in its practice in rendering judgment 
on the count instead of directing the jury to 
find for defendant upon it, the judgment was 
not void for that reason: Lowery v. Greene 
County, 75-338. 

It is not improper to hear and consider in 
the presence of the jury a motion to direct 
the jury to render a verdict for the defend
ant: State v. Buff, 76-200. 

Instructions in a particular case to the 
jury, " t o return a verdict in form as 
directed," held not to be a direction of the 
verdict, but a direction as to the form of the 
verdict: State exrel v. Harbacli, 78-475. 

Under the circumstances of a particular 
case, held, that the court properly directed a 
verdict for defendant: Meca v. Brown, 84-7. 

It iss competent for the court on its own 
motion to direct a verdict in a proper case, 
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and objection to the action of the court in so to some extent on the evidence offered by-
doing cannot thereafter be based on defects such party. Where there is a conflict in the 
in a motion made for that purpose: Johnson evidence, the question must be submitted to 
v. Rider, 84-50. the jury, whatever maybe the opinion of the 

I t is not competent by a motion to direct court as to its weight: Phillips v. Phillips, 
a verdict for defendant, to raise the question 93-615. 
as to the sufficiency of the petition in its Need not be in writing: An instruction 
statement of facts, to show a cause of action: of the court to the jury directing a verdict 
Fulmer. v. Mahaska County, 92-20. for a party on the evidence is not such an in-

In ruling on a motion to direct a verdict struction as is required to be in writing: 
the court is not bound by its views of the law Stone «. Chicago & N. W. B. Co., 47-82: Milne 
announced in a previous ruling on demurrer: v. Walker, 59-186; Liggett <& Myers Tobacco Co. 
Tyler v. Coulthard, 64 N. W., 681. v. Collier, 89-144. 

Although the court has held, by over- A motion to direct the jury to return a 
ruling a demurrer to the petition, that the verdict for a party upon the evidence need 
facts are sufficient to show a cause of action, not be in writing, nor need it state the facts 
nevertheless it may on motion at the con- and conclusions which are admitted thereby: 
elusion of plaintiff's evidence direct a ver- Foley v. Chicago, B. I. & P. B. Co., 64-644. 
diet for defendant, although the evidence A motion to instruct the jury to render a 
supports the allegations of the petition:£iííZe- verdict for defendant is not a motion which 
ton v. People's Bank, 63 N. W., 666. need be in writing; it is really a demurrer 

Where the case is tried to the court it is to the evidence, and it is the uniform prac-
not bound in ruling on a motion for judgment tice to present such motion or demurrer or-
by the same rules which govern it in a mo- ally: Young v. Burlington Wire Mattress Co., 
tion to take the case away from the jury: 79-415. 
Haywardv. Jackman, 64N.W.,667. Where defendant elected to stand upon 

Conflicting evidence: Where there is a his motion to have the court direct a verdict 
conflict in the evidence the court should not of the jury in his favor, lield, that he thereby 
direct the verdict of the jury: Woodsv. Mains, waived errors which had previously oc-
1 G. Gr., 275. curred, and that he could not complain of 

If there is evidence tending in any degree the action of the court in directing the ver-
to establish a cause of action or defense, it is diet for the plaintiff, unless such direction 
error to take the case from the jury: Craw- was against the evidence: Battis v. McCord, 
ford v. Burton, 6-476; Hall v. ¿Etna Mfg. Co., 70-46. 
30-215; Creen v. Milwaukee c6 Si. P. É. Co., What deemed admitted: Where the court 
38-100. is asked by defendant to instruct the jury to 

It is only where the facts are settled and find in his favor, the plaintiff is entitled to 
there exists no controversy or conflict of evi- have everything regarded as established 
dence respecting them that a motion to take which the testimony tends to prove: Stone v. 
the case from the jury or an instruction di- Chicago & N. W. B. Co., 47-82, 84. 
recting their verdict is proper: Oreenleaf v. Where the court dismisses an action or 
Illinois Cent. B. Co., 33-608. counter-claim, after the evidence has been 

The court should not take the case from introduced, the party prejudiced by such 
the jury or pronounce an opinion upon the ruling is entitled to have everything on 
sufficiency or weight of the evidence where which his right to recover depends, which 
there is evidence in any degree tending to the evidence tended to prove, regarded as 
establish a cause of action or defense, except established: Welch v. Jenks, 58-694. 
in cases where the proof is documentary: There is no rule requiring the court or 
Muldowney v. Illinois Cent. B. Co., 32-176. jury to specially find the facts before a ver-

Where there is evidence tending in any diet may be directed, nor will all the facts 
degree to establish a cause of action or de- be considered as admitted or established 
fense, however slight it may be, the question which the jury might have inferred from the 
of fact involved should be left to the jury, evidence. The court is authorized to deter-
even though the court should feel in duty mine what conclusions of fact may be law-
bound to set aside a verdict for one of the fully inferred from the facts proved, and may 
parties if it should be found in his favor: Way direct accordingly: Griffin v. Chicago, B. I. 
v. Illinois Cent. B. Co., 35-585. & P. B. Co., 68-638. 

After party has rested: A motion to di- Where the defendant moves the court to 
rect a verdict for defendant on plaintiff's direct the jury to find a verdict for him on 
evidence cannot be entertained until plaintiff plaintiff's evidence, plaintiff is not entitled 
has rested his case: Miller v. House, 63-82. to have an admission of record by defendant 

The court should not direct a verdict at of all the facts that the evidence tends to 
the close of all the evidence unless it would prove: Youllv. Sioux City & P. B. Co., 68-346. 
have done so at the close of the evidence of Although it is true that by a motion to di-
the party against whom such verdict is asked: rect a verdict a party admits every fact which 
Bever v. Spangler, 93-57. the evidence introduced by the opposite 

Where at the close of the evidence on the party tends to prove, yet the admission is not 
part of the party having the burden of proof, such that if the motion for a verdict is over-
the court overruled a motion to take the case ruled and on appeal the supreme court holds 
from the jury, but sustained such motion on that it should have been sustained, the su-
behalf of the same party at the close of his preme court may thereupon render judg-
evidence, held, that such action of the court ment as upon a finding of facts: Meadows v. 
was erroneous, as it must have been based Hawkeye Ins. Co., 67-57. 
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By a motion to instruct the jury to return 
a verdict a party does not waive his right to 
afterwards submit evidence in case the mo
tion is overruled: Case Threshing Machine Co. 
». Merrill, 68-540. 

Demurrer to evidence: I t may be doubted 
whether under the reform system of proce
dure a demurrer to evidence was intended to 
be allowed in any case, but, if permissible, 
the demurrant should bring himself within 
the established rules of common law, one of 
which is that a part of the evidence cannot 
be arrested from the jury by demurrer unless 
it embraces all the evidence offered by the 
same party: Hardin v. Snyder, 15-460. 

It is the peculiar province of the jury to 
ascertain the truth of the facts and the cred
ibility of witnesses, and a party ought not to 
be allowed by a demurrer to evidence to re
fer the question to another tribunal. There
fore such a demurrer admits on the record 
not only the truth of all the facts proven by 
the evidence, but every conclusion which 
the evidence offered conduced to prove: Ibid. 

However loose and undetermined the evi
dence may be, if it conduces to prove any 
relevant fact it should be left to the deter
mination of the jury: Franks v. State, 1 G. 
Gr., 541. 

In determining a demurrer to the evi
dence, all the facts which the evidence 
tends to prove are to be regarded as ad
mitted, and the court must pass upon the le
gal effect of such facts as proved, admitted 
or inferred, and not upon the sufficiency of 
the evidence submitted to prove them: Ibid. 

On taking the case from the jury it must 
be conceded that those facts were fully es
tablished which the testimony tended to es
tablish: Miles v. Tmcnsend, 3 G. Gr., 546. 

A demurrer to evidence not only admits 
the truth of the facts found, but every fact 
and conclusion in favor of the other party 
which the evidence conduces to prove, or 
which the jury might have inferred there
from in his favor: Jones v. Ireland, 4-63. 

Before a party can demur to evidence the 
facts must be first ascertained and found 
and admitted on the record. The demurrer 
admits the facts found and every fact and 

conclusion which the evidence conduces to 
prove or which the jury might have inferred 
from it. Without these admissions plaintiff 
is not bound to join in the demurrer, or if 
he should the court could pronounce no 
judgment thereon: Qaales v. Galena & C. U. 
B. Co., 18-177. 

Upon a demurrer to evidence the testi
mony is to be taken most strongly against 
the party demurring: Slanchfleld v. Palmer, 
4G. Gr.,23. 

A demurrer to evidence is only allowable 
in the discretion of the court: Jones v. Ire
land, 4-63. 

Nonsuit: If the testimony offered does 
not support the action or is so insufficient as 
to justify an arrest of judgment, the court 
may nonsuit the plaintiff, but great care and 
caution should be exercised to guard against 
any interference with the province of the-
jury. It should not be done if there is any 
room for doubt as to the sufficiency of the 
evidence: Mason v. Lewis, 1G. Gr., 494: E'hl>/ 
v. Wilson, 1 G. Gr., 259. 

On a motion to nonsuit the plaintiff on 
the evidence, the court should not take the 
case from the jury if the evidence tends, al
though remotely, to show facts which, if es
tablished, would support the action. Such 
a motion is like a demurrer to evidence, and 
admits all the facts to be proved on which 
the evidence bears: Wiley v. Shoemak, 2 G. 
Gr., 205. 

Under the practice in this state it is not 
proper to nonsuit the plaintiff on the evi
dence, even when the evidence is so insuffi
cient that a verdict for plaintiff would be set 
aside, provided there is any evidence tend
ing to support plaintiff's claim: Way v. Illi
nois Cent. B. Co., 35-585. 

Where there is any proper evidence be
fore the jury it is error to nonsuit the plain
tiff on the motion of defendant: Hall v. jSStna-
Mfg. Co., 30-215. 

Refusal to enter a nonsuit on defendant's 
motion will not be ground for reversal on ap
peal where defendant has afterward intro
duced his evidence and there has been a 
trial on the merits: Ayers v. Hartford F. Ins. 
Co., 17-176. 

SEC. 3723. Jury polled. When the verdict is announced, either party 
may require the jury to be polled, which shall be done by the court or clerk, 
asking each juror if it is his verdict. If any one answers in the negative, 
the jury must be sent out for further deliberation. [C. '73, § 2804; R., § 3074 j 

SEC. 3724. Sealed verdict. "When by consent of the parties and the 
court the jury have been permitted to seal their verdict and separate before 
it is rendered, such sealing is equivalent to a rendition and a recording 
thereof in open court, nor shall such jury be polled or permitted to disagree 
thereto, unless such course has been agreed upon between the parties in 
open court and entered on the record. [C'73, § 2805; R., §3075; C 5 1 , § 1875.] 

If the jury agree upon their verdict and 
seal it at an unusual hour, it need not be at 
once filed with the clerk: Bass v. Hanson, 9-
563. 

Where a jury sealed up their verdict and 
left it with the bailiff to be handed to the 
clerk, and then separated without the parties 
having consented to a verdict being rendered 
in that manner, held, that the separation did 
not necessarily render the verdict void: Cook 
v. Walters, 4-72: Heiser v. Van Dyke, 27-359. 

Where a verdict though sealed is merely 
informal, the jury may be afterwards directed 
to put it in form: Bass v. Hanson, 9-563; Ti-
fleld v. Adams, 3-487. 

A jury may, after returning a sealed ver
dict, be permitted to correct an error in the 
amount which was caused by a single omis
sion: Hamilton v. Barton, 20-505. 

A sealed verdict, being opened, read as 
follows: " W e , the jury, find for the plain
tiffs. " The jury, being recalled by the court 
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and instructed to put their verdict in form, 
did so by adding, ' ' for the sum of, ' ' etc., that 
being the sum due, if anything, on the note 
sued on. Held, that the action of the court 
was only requiring the jury to do a minis
terial act which the clerk might have done, 
and if error, was without prejudice: Higley v. 
Newell, 28-516. 

In all cases of the rendition of a sealed 
verdict the court should be careful to have 
the jury present at the opening of the ver
dict, if it is at all practicable, in order to re
commit it to them if it is so informal that it 
cannot be rectified by the court: Tifield v. 
Adams, 3-487. 

It is not proper to recommit a sealed 
verdict to the jury except for the purpose of 
correcting formal errors. They should not 
be allowed afterwards to return another ver
dict contrary to the former: Miller v. Mabon, 
6-456. 

The jury may be allowed to reconsider a 
sealed verdict for the purpose of correcting 
an error occurring through inadvertence: 
Hamilton v. Barton, 20-505. 

In case of a sealed verdict the jury should 
not be polled, but if they are, the dissent of 
a juror to the verdict will not affect its 
validity: Bingham v. Foster, 37-339. 

It is not improper to allow the jury to sepa
rate under the agreement of counsel upon 
the return of their sealed verdict, although 

having failed to answer special interroga
tories submitted, it not appearing that the 
party requested that the jury should be 
sent out again to consider further of such 
special findings: Boyers v. Hanson, 35-283. 

"Where in pursuance of an order made by 
the consent of the parties a jury returned a 
sealed verdict and separated, but having 
failed to answer interrogatories were sum
moned again by the court and directed to 
make answer, held, that the action was not 
improper, especially in view of the fact that 
the answers to the interrogatories were im
material: Boberts v. Boberts, 91-228. 

While there is no authority for allowing 
a jury to return a sealed verdict and sepa
rate before they return their verdict into 
court, yet where the court allowed them to 
do so, although without the consent of the 
parties, held, that there was not sufficient 
ground for a new trial in the absence of 
prejudice being made to appear: Walker v. 
Dailey, 87-375. 

Where the case is such that the court is 
authorized to direct a verdict for plaintiff, it 
is at most only error without prejudice 
to direct the jury, after having returned a 
special verdict and separated, to render a 
general verdict for the defendant: Allen v. 
Wheeler, 54-628. 

As to what is "open court," see Hobart v. 
Hobart, 45-501. 

SEC. 3725. General or special. The verdict of a jury is either gen
eral or special. A general verdict is one in which they pronounce gen
erally for the plaintiff or for the defendant upon all or upon any of the 
issues. [C. 73, § 2806; R., § 3077.] 

SEC. 3726. Special defined. A special verdict is one in which the 
jury finds facts only; it must present the ultimate facts as established by 
the evidence, and not the evidence to prove them, so that nothing remains 
to the court but to draw from them its conclusions of law. [C. 73, § 2807; R., 
§ 3078.] 

In an action involving an issue as to the 
execution of an instrument, it being claimed 
by defendant that only a part of it had been 
read over to him, held, that a finding by the 
jury that defendant signed the instrument was 
not the finding of an ultimate fact, but only 
an item of evidence to prove such fact: Har
din v. Branner, 25-364. 

Where the petition states two causes of 
action, the court may properly instruct the 
jury to find independently on each cause and 
a verdict so finding will be a general and not 
a special verdict: Bobinson v. Berkev, 69 N. 
W.,434. 

SEC. 3727. Findings. The jury in any case in which it renders a 
general verdict may be required by the court, and must be so required on 
the request of any party to the action, to find specially upon any particular 
questions of fact, to be stated to it in writing, which questions of fact shall 
be submitted to the attorneys of the adverse party before argument to the 
jury is commenced. [C.73, § 2808; R., § 3079; C. '51, §§ 1786-7.] 

Where the ownership of a note was put in 
issue by the pleadings, and the jury, follow
ing the instructions of the court, returned 
the following verdict: " W e , the jury, find 
that the amount loaned to defendant by John 
R. Pumphrey was $70, and that said loan was 
made on the 7th day of June, 1877, " lield, that 
the verdict was not sufficient to authorize a 
judgment for plaintiff, as it did not show a 
finding upon the issue as to the ownership 
of the note, nor a finding, general or special, 
for plaintiff: Pumphrey v. Walker, 75-408. 

Special findings; general verdict: Either 
party has a right to a general verdict if he 
demands it and the jury renders it, and the 
court has no authority, against the objection 
of a party, to direct the jury to return only 
a special verdict: Sclndtz v. Cremer. 50-182: 
Morgan v. Thompson, 60-280. 

It is revoriiblo error to interfere with the 

discretion of the jury to return a general 
verdict. So held in a jury trial on the issues 
in a garnishment proceeding: Shadbolt & 
Boyd Iron Co. v. Camp, 80-539. 

The jury may return special findings on 
their own motion without instructions: Hull 
v. Carter, 74-364. 

The statutory provisions for the submis-
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sion of interrogatories to the jury and re
quiring special findings thereon are not ap
plicable in criminal cases: State v. Midley, 
48-370; State v. Fooks, 65-196. 

The fact that special interrogatories are 
improperly submitted to the jury will not 
constitute prejudicial error sufficient to re
verse the judgment where such judgment 
has been rendered on a general verdict 
which is not shown to be erroneous: Pétrie 
v. Boyle, 56-163. 

Where certain facts amounting to a settle
ment were alleged as a defense, and the jury 
in a special verdict found that there was 
such settlement, held, that it was not error 
to have refused instructions asked by plain
tiff as to what constituted a settlement:TFaZes 
v. Independent School Dût., 49-200. 

A special finding by one jury is not bind
ing upon the court on a second trial: Hollen-
beck v. Marshalltown, 62-21. 

If a special verdict be sufficiently definite 
to enable the court to pronounce judgment 
thereon, it is not necessary that there be a 
general verdict for either party. And where 
a special verdict affords the court all the 
data necessary, judgment may be entered 
though there is no assessment by the jury: 
Helphrey v. Chicago & R. I. R. Co., 29-480. 

Where one of the findings of fact having 
a material bearing upon the issues in the 
case is without support in the evidence, the 
verdict should be set aside and a new trial 
granted: Heath v. Whitebreast Coal, etc., Co., 
65-737. 

Where a party asks to have a general ver
dict set aside and for a new trial on account 
of certain special findings of fact inconsist
ent with the general verdict, and the entire 
verdict is set aside, he cannot be bound by 
special findings as to which no objection was 
made: Ruble v. Atkins, 39-694. 

Although the court directs the jury to 
return a general verdict as well as special 
findings yet it will not constitute error that 
special findings are returned without any 
general verdict, no objection thereto being 
made at the time: National Horse Importing 
Co. v. Novak, 64 N.W., 616. 

Where the special findings are not such 
that the court could enter judgment thereon, 
because of failure to state a material fact, it 
is error for the court to assume or determine 
the result of the evidence as to that fact 
and enter judgment accordingly: Ibid. 

Where in pursuance of an order made by 
consent of the parties a jury returned a 
sealed verdict and separated, but having 
failed to answer interrogatories were sum
moned again by the court and directed to 
make answer, held, that the action was not 
improper, especially in view of the fact that 
the answers to the interrogatories were im
material: Roberts v. Roberts, 91-228. 

The attorney in his argument to the jury 
may read and comment upon the interroga
tories on which the findings are to be made 
and may refer to the necessity of having the 
findings consistent with the general verdict: 
Powell v. Chittick, 89-513. 

As to judgment upon special verdict, see 
I 3778. 

As to special verdict in criminal cases, 
see \ 5405. 

Submission to opposite attorney: The 
requirement to submit all questions to the 
attorney of the adverse party is limited to 
such questions as are requested by the 
parties, and is not applicable to those sub
mitted by the court on its own motion: Clark 
v. Ralls, 71-189. 

A special interrogatory submitted by the 
court on its own motion is not required to be 
submitted to the inspection of counsel: Briggs 
v. McEwen, 77-305. 

Time for presenting1: Where a party pre
sented his interrogatories just before the 
final argument to the jury was commenced, 
held, not error to refuse them as not being 
presented in time: Hopper v. Moore, 42-563. 

I t is not error to refuse to submit to the 
jury interrogatories not submitted to oppos
ing attorneys until after the argument has 
commenced. I t is not sufficient that they 
are submitted to the court before that time: 
Crosby v. Hungerford, 59-712. 

Whether the interrogatories submitted 
to the jury by the court on its own motion 
are required to be submitted to the attorneys 
of the parties before the argument is com
menced, quœre: Pétrie v. Boyle, 56-163. 

A party cannot, after a general verdict, 
have the case resubmitted to the jury in 
order to have them make special findings': 
Rogers v. Hanson, 35-283. 

The statute as to the time when inter
rogatories should be submitted to attorney 
for the other side is imperative and if they 
are not submitted within the time named 
the court is under no obligations to give 
them but may submit interrogatories on its 
own motion: Humbert v. Larson, 89-258. 

The court is justified in refusing to sub
mit special interrogatories handed to the 
judge out of court and not submitted to 
counsel on the other side: Barnes v. Marcus, 
65 N. W.,984. 

Form of interrogatories: The questions 
so submitted should be such that they can be 
answered by yes or no, or in some brief and 
pertinent way: Marshall v. Blackshire, 44-475; 
O'Leary v. German Am. Ins. Co., 69 N. W., 686. 

Where a special interrogatory calls for 
an answer which would be a determination 
of the case, it is a request for a special ver
dict rather than an answer to a special inter
rogatory, and is Droperly refused: White v. 
Adams, 77-295. 

The court cannot be required to propound 
interrogatories calling for conclusions from 
facts rather than findings upon any particular 
questions of fact. Nor can it be required to 
propound interrogatories for findings of facts 
not necessarily determinative of the case; 
nor to submit particular questions not ulti
mate in their nature, or which could not well 
be considered or answered without danger of 
confusion or misrepresentation: Thomas v. 
Schee, 80-237. 

The court is not required to submit inter
rogatories for findings of fact not necessarily 
determinative of the case nor to submit par
ticular questions not ultimate in their nature 
or which could not well be considered or 
answered without danger of confusion or 
misrepresentation: Runkle v. Hartford Ins. 
Co., 68 N.W. . 712. 

I t is not error to refuse to submit lo the 
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jury particular questions not ultimate in their 
nature, or •which could not well be considered 
or answered without danger of confusion and 
misapprehension: Phoenix v. Lamb, 29-352. 

The court cannot be required to propound 
to the jury interrogatories which call for a 
finding of facts not necessarily determina
tive of the case. A party is not entitled to a 
special finding upon every circumstance 
which might have some bearing upon the 
case: Hawley v. Chicago, B. & Q. It. Co.,71-717. 

The jury should not be required to find 
specially on a question, an answer to which 
would involve, not the statement of a single 
fact, but a conclusion drawn from many facts: 
Home Ins. Co. v. Northwestern Packet Co., 32-
223, 246. 

The questions of fact presented to the jury 
for special findings must be founded upon 
the material facts in the pleadings in such 
form as to elicit conclusions of fact as estab
lished by the testimony, and not what the 
evidence was, nor conclusions of law: Hat-
jklâ v. Lockwood, 18-296. 

I t is not error to refuse to instruct the 
jury to make a special finding upon a fact 
which is immaterial: Bonham v. Iowa Cent. 
Ins. Co., 25-328. 

The statute contemplates that specific 
questions of fact shall be submitted to the 
jury, and not such questions as whether a 
person was guilty of negligence as to a cer
tain matter, and if so, in what manner, etc. : 
Lewis v. Chicago, M. & St. P. B. Co., 57-127, 

I t is not proper to submit interrogatories 
relating to matters as to which there is no 
controversy: Citizens' State Bank v. Council 
Bluffs Fuel Co., 89-618. 

It is not error to refuse to submit inter
rogatories calling for findings as to particu
lar or minor facts in a chain of evidence 
from which ultimate facts are to be found: 
Aultman, & Taylor Co. v. Shelton, 90-288. 

Special findings need not be submitted 
which do not present for answer ultimate 
facts involved in the case, but a question of 
evidence on which it is claimed these ulti
mate facts will be proved or disproved: Cliff-
ton v. Granger, 86-573. 

An interrogatory held not proper which 
required the jury, in action for negligence, 
to find "what negligent act was done, or 
what duty omitted," as it left the jury to 
canvass the whole field of negligence rather 
than tbe acts alleged: Gorman v. Minneapolis 
á St. L. B. Co., 78-509. 

"Where the issue was whether or not a 
certain mortgage was given for the purpose 
of hindering and defrauding creditors, and 
the court submitted by a special interroga
tory whether it was made and received for 
the purpose of hindering and defeating cred
itors, held, that if there was any difference 
between "defrauding" and "defeating" 
creditors it was not material, as the jury 
could not have been misled thereby under 
the instructions: First Nat. Bank v. Fenn, 
75-221. 

In a particular case, held, that it was not 
improper to submit the question as to 
whether the note in suit was upon a consid
eration, it appearing that in view of the 
charge the interrogatory was not objection

able as calling for a legal conclusion: Toledo 
Savings Bank v. Bathmann, 78-288. 

Immaterial or not pertinent: The court 
cannot be required to ask special findings as 
to immaterial facts: Lawson v. Chicago, It. I. 
& P. R. Co.,57-672; Liston v. Central lowaB. 
Co., 70-714. 

Interrogatories which demand special 
findings not pertinent to the issues may prop
erly be withheld from the jury: Bellows v. 
District T'p, 70-320. 

Requests for special findings which do 
not relate to ultimate facts but relate to ques
tions incidentally arising, or requests which 
are likely to confuse the jury, may be re
fused: Winter v. Central Iowa B. Co., 80-443. 

Special interrogatories must ask a re
sponse as to the existence of some particular 
facts which must be material and pertinent 
to the matter in controversy, and must not 
embrace a series of facts which are neces
sarily included in and determined by the 
feneral verdict: Whákn v. Chicago, B. I. & 

'. B. Co., 75-563. 
Special interrogatories submitting imma

terial questions to the jury, held properly 
refused: White v. Adams, 77-295. 

Where the findings submitted to the jury 
are not of ultimate facts necessary to support 
a verdict, a failure of the court to require a 
finding of such facts will not invalidate the 
verdict: Sutherland v. Standard Life, Etc., 
Ins. Co., 87-505. 

Findings of fact which are without sup
port in the evidence will not be ground for 
reversal where they are not material to the 
determination of the case: McMurray v. 
Huglm, 82-47. 

Where the evidence is not before the su
preme court, it will be presumed that the 
necessary facts were established to warrant 
the special findings: Hawley v. Atlantic, 92-
172. 

To warrant a judgment upon a special 
finding against the general verdict, the con
veyance must be absolutely inconsistent 
therewith: Ibid. 

Not relevant to the evidence: I t is not 
error to refuse to submit to the jury ques
tions which it is not practicable for them to 
answer under the evidence in the case: Win-
kleman v. Des Moines Northwestern B. Co., 
62-11. 

Modification: A court is not required to 
submit improper questions to the jury be
cause requested so to do by a party, nor to 
give such as are proper in substance in the 
precise form in which they are presented: 
Mickey n. Bwlington Ins. Co., 35-174. 

Modifications by the court of interroga
tories submitted, held proper as more fully 
adapting them to the issues and evidence in 
the case: Dunning v. Van Buren, 46-492. 

Improper interrogatories: Interrogato
ries asked in particular cases, held properly 
refused: Cummins v. Des Moines & St. L. B. 
Co., 63-397; Hollingsworth v. Des Moines & St. 
L. It. Co., 63-443. 

The fact that the answer to a special in
terrogatory is not inconsistent with the gen
eral verdict, and nothing is claimed for it, 
does not prove that its submission to the jury 
was not erroneous; it may nevertheless have 
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misled the jury as to the effect to be given to 
the facts therein referred to: Ferguson v. 
Central Iowa B. Co., 58-293. 

Refusal to submit: Where the fact which 
a party asks to have submitted to the jury is 
important as bearing upon the issue involved 
in the case it will be error to refuse to sub
mit it: Day v. Mt. Pleasant, 70-193. 

Interrogatories should be clear and dis
tinct, and capable of being answered briefly, 
and should not refer to immaterial facts. It 
is not error to refuse to submit an interroga
tory the answer to which could not have con
trolled the general verdict. A party is not 
entitled to a special finding upon every cir
cumstance which may have some bearing on 
the case: Scagel ». Chicago, M. & St. P. B. 
Co., 83-380. 

There is no error in refusing to submit 
special interrogatories, when the answers, 
however given, could not affect the general 
verdict: Hablichtel v. Yanibert, 75-539; Van 
Horn v. Overman, 75-421. 

A refusal of the court to submit special 
interrogatories to the jury, held not prejudi
cial where it appeared that such interroga
tories were not relevant to any issue in the 
case, or where no answer could have been 
given which would have controlled the gen
eral verdict in the absence of other special 
findings: Cormac v. Western White Bronze 
Co., 77-32. 

I t is not error to refuse to submit a ques
tion which though important, does not relate 
to an ultimate fact but to an incident of the 
main issue: Cawker City State Bank v. Jen
nings, 89-230. 

Instructions as to answering: It is 
proper and not uncommon, in the submission 
of special interrogatories, to instruct the 
jury as to the mode and manner of answer
ing each one, according as they find the facts 
to exist: State v. Geddis, 42-264. 

A statement to the jury that if they find a 
verdict for plaintiff, they will answer certain 
interrogatories propounded is not objection
able as indicating to the jury that the court 
expects a verdict for plaintiff: Smith v. Daw-
ley, 92-312. 

Answers: If the evidence is insufficient 
to enable the jury to answer an interrogatory 
in the affirmative, a negative answer should 
be given and not an evasive and uncertain 
one: Fisk v. Chicago, M. & St. P. B. Co., 14r-
424. 

An answer by the jury to an interroga
tory that they "don ' tknow" or " c a n ' t s a y " 
will not be ground for reversal where it ap
pears that the answer to the interrogatory 
was not important. Such an answer amounts 
to a failure to answer: Patterson v. Omaha & 
C. B. B. Co., 90-247; Hawley v. Atlantic, 92-
172. 

Argument upon: Held not error to per
mit an attorney submitting special interro
gatories to road such interrogatories to the 
jury and instruct them how they ought to be 
answered in the light of the evidence: Timins 
v. Chicago, B. I. £ P. B. Co., 72-94. 

Failure to answer: Where the jury, in 
their answer to interrogatories for findings 
of fact as to matters which are pertinent and 
material to the finding of a general verdict, 

reply " we do not know," a motion for a new 
trial on that ground should be sustained: 
Darling v. West, 51-259. 

Where the answer of the jury to an inter
rogatory is that they do not know, and such 
answer is plainly contrary to the undisputed 
evidence in the case, the court will be justi
fied in granting a new trial on such ground: 
Lytton v. Chicago, B. I. & P. B. Co., 69-338. 

Where the jury in answer to special in
terrogatories used the words " t h i n k " and 
"have reason to believe," held, that such 
answer presented in positive language the 
conclusion reached by the jury: Martin v. 
Central Iowa B. Co., 59^11. 

Held not prejudicial error to dismiss the 
jury without requiring answer to an inter
rogatory propounded, where such answer, if 
given, could not have controlled the general 
verdict: Dreher v. Iowa Southwestern B. Co., 
59-599. 

The failure of a jury to answer a specific 
interrogatory, upon a point upon which 
there was no conflicting evidence, held not 
to justify a new trial, especially if the gen
eral verdict was warranted: Dively v. Cedar 
Falls, 27-227. 

The action of the court below, in refusing 
to return a jury to their room because they 
fail to find definitely as to certain specific 
interrogatories, will not be interfered with 
on appeal, except abuse is clearly shown; 
especially when the materiality of the answer-
sought is not apparent, or the general verdict 
is inconsistent with but one answer to such 
questions: Greenleaf v. Illinois Cent. B. Co., 
29-14. 

Where a jury, in connection with answers 
to certain interrogatories, addressed a com
munication to the court stating that they 
were of such a nature that the evidence 
would hardly warrant definite answers to the 
same either in the affirmative or negative, 
held, that a general verdict in accordance 
with the answers to the special interrogato
ries should not be set aside: Bayliss v. Davis, 
47-340. 

Where the jury fails to respond through 
inadvertence to an interrogatory, and omits 
to state a material point of the finding re
quired thereby, the court may direct them 
to retire and answer such interrogatory, be
fore receiving their verdict: Bank of Monroe 
v. Clifford, 79-300. 

Where the jury failed to answer a ques
tion and the defendant asked that they be 
sent out to render an answer, but they in open 
court declared that they could not answer, 
held, that the court rightly regarded this as 
a sufficient declaration of the jurors' want of 
ability to answer the question, and that it 
was not error to refuse to require them to 
retire for the purpose of making such an
swer: Grannis v. Chicago, St. P. & K. C. B. 
Co., 81-444. 

Where the jury were directed that if they 
found for plaintiff they should answer a spe • 
cial interrogatory submitted by the court, 
and they returned a verdict for plaintiff but 
did not answer the interrogatory, and after 
the verdict was filed and read the court re
turned the verdict to the jury and directed 
them to " retire and consider further of their 
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verdict, and return a verdict with answer to 
the special interrogatory, ' ' and they returned 
the same verdict with the answer, held, that 
there was no error in the action oí the court, 
and no prejudice to defendants: Judge v. Jor
dan, 81 519. 

A failure to answer special interrogatories 
will not be ground for setting aside the ver
dict where there are other facts than those 
suggested by the interrogatories upon which 
it may rest: Andrews v. Mason City & Ft. D. 
B. Co., 77-669. • 

Where a jury does not return an answer 
to a special interrogatory and the party in 
whose behalf it is submitted does not insist 
thereon, he will not be heard to urge for the 
first time on appeal the objection that such 
interrogatory was not answered: Jfacfc v. 

Where the fact inquired about in the in
terrogatory appears, in view of the answers 
to other interrogatories, to be immaterial, 
failure to answer it cannot be made a ground 
of objection: Seekel v. Norman, 78-254. 

A judgment will not be disturbed on ap
peal because the special findings were not 
so full or accurate as they might have been, 
where the findings as to such interrogatories 
could not have controlled the result: Pence 
v. Chicago, B. I. & P. B. Co., 79-389. 

In a particular case, held, that answers to 
certain special findings, whatever way they 
were answered, would not have been incon
sistent with the general verdict, and there
fore the failure to give definite answers was 
immaterial: McMarshall v. Chicago, B. I. & 
P. B. Co., 80-757. 

Beedle, 78-164. 
SEC. 3728. Findings inconsistent with general verdict. When the 

special finding of facts is inconsistent with the general verdict, the former 
controls the latter, and the court may give judgment accordingly, or set 
aside the verdict and findings, as justice may require. [0.73, § 2809; R., 
§ 3080.] 

The special findings of the jury cannot 
prevail over the general verdict, unless it 
affirmatively appears that they are incon
sistent therewith: Mitchell v. Joyce, 76-449. 

It is only when the special findings of 
facts are manifestly inconsistent with the 
general verdict that the special findings 
should control: Johnson v. Miller, 82-693. 

A general verdict in conflict with a 
special finding should be set aside: Bryson 
v. Chicago, B. & Q. B. Co., 89-677. 

Where the special findings are incon
sistent with the general verdict, judgment 
should be rendered upon the special findings: 
Davis v. Campbell, 9Í-524. 

I t is only when special findings are 
shown to be inconsistent with the general 
verdict that the latter can be set aside and 
judgment be rendered on the former: Case 
v. Chicago, M. & St. P. B. Co., 69 N. W., 538. 

Where the special verdict is inconsistent 
with the general verdict the latter should be 
set aside and judgment entered on the for
mer: McGregor & S. C. B. Co. v. Foley, 38-588. 

The findings and verdict should be in 
harmony. And held, that it was not error to 
direct the jury that they should be careful 
that the answers to interrogatories were in 
harmony with and in support of their gen
eral verdict, although it would have been 
better to have cautioned them to be careful 
that their general verdict was in harmony 
with the answers to the interrogatories: 
Capital City Bank v. Wakefield, 83-46. 

In a particular case, held proper to in
struct the jury, in connection with the sub
mission of special interrogatories, that they 
should be careful that the answers to the 
interrogatories supported and were in har
mony with their general verdict: Bes Moines 
etc., Co. v. PolkCunty, etc., Co., 82-663. 

To entitle to a judgment upon a special 
verdict against a general verdict in favor of 
the other party the special findings must be 
inconsistent with the general verdict, and 
sufficient of themselves, when taken together 
with the facts admitted by the pleadings, 
to establish or defeat (as the case may be) 
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the right to recover: Hardin v. Branner, 25-
364; Conners v. Burlington, C. B. & N. B. Co., 
71-490. 

I t is only when the general and special 
verdicts are so inconsistent that both can
not stand that the latter will be allowed to 
defeat the former; and where there is evi
dence to sustain the general verdict it will 
stand, although the special verdict does not 
seem tc sustain it: Phœnix v. Lamb, 29-352. 

To justify a judgment upon special find
ings against a general verdict the findings 
must be inconsistent with the general ver
dict: Bills v. Ottumwa, 35-107. 

Where the special findings, while incon
sistent with the general verdict, are not 
sufficient in themselves to authorize a judg
ment for the opposite party, the court may 
be justified in setting aside the general ver
dict and granting a new trial: Hammer v. 
Chicago, B. I. & P. B. Co., 61-56; Davenprt 
Savings, etc., Ass'n v. North Am. F. Ins. Co., 
16-74. 

Where the jury found special facts which 
under the instructions of the court showed 
contributory negligence on the part of plain
tiff, held, that the general verdict was incon
sistent with such special finding and must be 
set aside, irrespective of whether the in
structions of the court were correct or not: 
Bairdv. Chicago, B. I. & P. B. Co., 55-121. 

Where the jury, in an action for negli
gence of a railway company causing an in
jury, found generally for the plaintiff, but 
in answer to special interrogatories as to 
which of the employes of the company was 
negligent responded that it was the brake-
man or the fireman, held, that their general 
verdict should be set aside: Ford v. Central 
Iowa B. Co., 69-627. 

Where, to entitle a party to recover, two 
facts must be found by the jury, and they re
turn a general verdict in his favor, it will be 
presumed that they found both facts in his 
favor, and a special finding as to one of them 
only will not amount to a finding that the 
other does not exist: Nockles v. Fggspiékr, 
53-730. 
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Where, under the special findings, plain
tiff had no cause of action, and they were 
inconsistent and irreconcilable with the ver
dict, held, that the latter should have been 
set aside and a judgment rendered on the 
former: Cooper v. McKee, 53-239. 

The court cannot go outside of the special 
and general verdicts of the jury regularly 
rendered for the purpose of penetrating the 
councils of the jury room; and where it ap
peared, by reason of certain words written 
after one of the instructions of the court, 
that the jury misunderstood such instruction 
as being a special interrogatory asking for a 
finding of fact, held, that the words thus 
written and relied upon as impeaching the 
verdict must be disregarded: Cooper v. Mills 
County, 69-350. 

Action of a court in refusing to set aside 
a general verdict, and render a judgement 
upon the special findings, will be waived, 
if the party afterwards moves to set aside 
the general verdict for a new trial and such 
motion is granted: Williams v. Frick, 71-362. 

Where a general verdict in behalf of de
fendant is rendered in an action in which a 
counter-claim is pleaded, it will not be error 
for the court to refuse to set it aside on the 
ground that the claim set up cannot be prop
erly introduced by way of counter-claim, but 
only as an independent cause of action: Mitch
ell v. Joyce, 76-449. 

Where under the instructions in the case, 
not objected to, and the findings of fact by 
the jury, a general verdict is erroneous, it 
should be set aside, and Judgment rendered 
on the special verdict, in accordance with 
the instructions: Krauskoff v. Krauskoff, 82-
535. 

In the absence of a special finding to the 
contrary, it will be presumed from the gen
eral verdict that the jury found the existence 
of facts necessary to support the general ver
dict: Johnson v. Miller, 82-693. 

A general verdict on a claim for various 

items of damage will not be erroneous, in 
the absence of a request for special findings, 
and under such circumstances it cannot be 
determined whether the findings on any item 
exceeded the amount thereof stated in the 
petition: Clampit v. Chicago, St. P. & K. C. 
B. Co., 84-71. 

Where the answers to special interroga
tories were not in conflict with the general 
verdict, nor such as to have influenced it, 
held, that the fact that some of the interrog
atories related to immaterial matters, and 
as to others there was a dispute as between 
the parties, would not make a submission of 
such interrogatories prejudicial error: Sage 
v. Haines, 76-581. 

The fact that special findings are inconsist
ent with the general verdict is not a ground 
for a motion in arrest of judgment. In such 
a case the special findings control and the 
judgment may be given accordingly: Moffitt 
v. Albert, 66 N. W., 162. 

If the special finding is not of itself con
clusive of the rights of the parties and when 
taken in connection with the facts admitted 
by the pleading is not sufficient to make out 
or defeat the right of recovery, as the case 
may be, the supreme court ought not on ap
peal to interfere with the action of the 
lower court in overruling a motion for judg
ment on such special findings, although it 
reverses the action of the lower court in ren
dering judgment on the general verdict: Kerr 
v. Keokuk Water Works Co., 64 N. W., 596. 

To entitle a party to judgment on special 
findings against a general verdict in favor of 
his adversary the special findings must be in
consistent with the general verdict and must 
of themselves or when taken in connection 
with the facts admitted by the pleadings or 
by the evidence introduced be sufficient to es
tablish or defeat the right to recovery: Coff-
man v. Chicago, B. I. & P. B. Co., 90-462. 

As to judgment on special verdict, see \ 
3778 and notes. 

SEC. 3729. Assessment of recovery. When by the verdict either 
party is entitled to recover money of the adverse party, the jury in its 
verdict must assess the amount of such recovery. [C. '73, § 2810; R., § 3081; 
C'51, § 1788.] 

SEC. 3730. Joint or several verdicts. Where there are several 
plaintiffs or defendants, whether the pleadings are joint or several, the 
verdicts shall be moulded according to the facts and to suit the exigencies 
of the case. [C73, § 2811; R., § 3083.] 

SEC. 3731. Form. The verdict shall be sufficient in form if it expresses 
the intention of the jury. [C. '73, § 2812; R., § 3084; C. '51, § 1790.] 

SEC. 3738. Entered of record. The verdict shall in all cases be filed 
with the clerk and entered upon the record, after having been put into form 
by the court, if necessary, and be a part of the record. [C. '73, § 2813; R., § 
3085; C.'51, §1789.] 

SEC. 3733. "Waiver of jury trial. Trial by jury may be waived by 
the several parties to an issue of fact in the following cases: 

1. By suffering default, or by failing to appear at the trial; 
2. By written consent, in person or by attorney, filed with the clerk; 
3. By oral consent in open court, entered in the minutes. [C.'73, § 2834-

R., § 3087.] 
The right to trial by jury is not inalien- Where the parties appear and a trial is 

able, but may be waived or forfeited: Wilkins had to the court without objection, it will 
v. Treynor, 14-391. be presumed that jury trial is waived: Sawn. 
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v. Jones County, 1 G. Gr., 165; McGuire v. 
Kemp, 3 G. Gr., 219. 

Where it does not appear on appeal that 
a jury was not waived, the supreme court 
will not reverse a case on the ground that 
the court below refused to submit the cause 
to a jury: Hawkins v. Sice, 40-435. 

The right to jury trial is waived by fail
ing to demand it when the cause comes up 
for trial, and the fact that at a previous 
term such right was demanded and refused, 
the cause being then continued, does not 
render a new demand for jury trial necessary, 

when the cause again comes on for trial: 
Davidson v. Wright, 46-383. 

By consenting to a reference a party 
waives his r ight to a trial by jury, and can
not afterwards, upon a new order directing 
the referee to proceed, object and claim a 
jury trial! Hewitt v. Egbert, 34-485. 

By making default a party waives his 
r ight to jury trial: Clute v. Hazlekm, 51-355. 

Waiver of jury trial relates to all issues 
in the case as they exist or may arise upon 
further pleadings as authorized by law: 
Hcnny Buggy Co. v. Patt, 73-485. 

SEC. 3734. Reference—by consent. All or any of the issues in an 
action, whether of fact or of law, or both, may be referred upon the consent 
of the parties, written or oral, in court entered upon the record. [C. '73, § 
2815; R., § 3089; C'51, §§ 1650, 1794.] 

for reference is made, and nothing appears 
of record to the contrary, his consent to such 
order will be presumed: Vandall v. Vandall, 
13-247. 

A party who agrees to a trial by a referee 
thereby waives a trial by jury: In re Assign
ment of Hooker, 75-377. 

There cannot be a reference in an action 
for divorce, even by consent of parties: Ho-
bart v. Hobart, 45-501. 

Where the parties have agreed to a refer
ence, neither can afterward demand a trial 
by jury: Hewitt v. Egbert, 34-485. 

Where a party is present when an order 

SEC. 3735. Without consent. "When the parties do not consent, the 
court may, upon motion of either, or upon its own motion, direct a reference 
in either of the following cases: 

1. When the trial of an issue of fact shall require the examination of 
mutual accounts, or when, the account being on one side only, it shall be 
made to appear to the court that it is necessary that the party of the other 
side should be examined as a witness to prove the account, in which case 
the referee may be directed to hear and report upon the whole issue, or 
upon any specific question of fact involved therein; 

2. When the taking of an account shall be necessary for the information 
of the court before judgment, or for carrying a judgment or order into effect; 

3. When a question of fact shall arise in any action by equitable pro
ceedings, in which case the court in the order of reference shall prescribe 
the manner in which the testimony shall be taken on the trial. [C. '73, § 2816; 
R., § 3090.] 

Reference without consent: The cases 
which may be referred without consent of 
parties are only those which were formerly 
cognizable in equity, and it is only in such, 
cases that a reference can be made without 
consent of the parties. Otherwise the right of 
trial by jury would be infringed: McMartin 
v. Bingham, 27-234. 

Where accounts were to be examined and 
a series of calculations made, held, that the 
remedy by means of a reference would be 
more complete and adequate, and that, there
fore, equity would have jurisdiction and a 
compulsory reference might be ordered: 
Blair Town Lot, etc., Co., v. Walker, 50-376. 

The provision for compulsory reference 
in cases of account is not unconstitutional, 
since such cases come within the jurisdiction 
of courts of equity: Burt v.Harrah, 65-643. 

A mortgage foreclosure, although it was 
triable under the Revision as an action at 

SEC. 3736. Hearing—decision. 

law, was held to be nevertheless of equity 
cognizance so that it might be referred with
out consent of the parties: State v. Orwig, 25-
280. 

In law actions: A compulsory reference 
cannot be made in an action at law. There
fore where plaintiff's cause of action was to 
recover for money which defendant had re
ceived and converted to his own use, lield, 
that a compulsory reference was erroneous: 
District T'p v. Bulks, 69-525. 

A probate court has power in proceed
ings as to accounts of executors to appoint a 
referee (I 3393): In re HeaMs Estate, 58-36. 

Discretion of court: An order appointing 
a referee in an equity case is so essentially 
a matter of practice, so preliminary in its 
nature, and so much in the discretion of the 
court, that it cannot be successfully assigned 
as error without a showing of prejudice: 
Hatch v. Judd, 23-499. 

Where not otherwise declared in the 
order of reference, all the referees must meet to hear proofs, arguments, and 
to deliberate, but a decision of a majority shall be regarded as their 
decision. [C. '73, § 2817; R., § 3091; C'51, § 1652.] 

SEC. 3737. Vacancies. When appointed by the court, the judge thereof 
may fill vacancies in vacation. [C73, § 2818; R., § 3092; C'51, § 1653.] 
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not after a like submission to the court or a 
jury: Seizor v. Logan, 32-322. 

The referee is not the court: Hobart v. 
Hobart, 45-501. 

S E C . 3738 . P o w e r s . The referee shall stand in the place of the court, 
and shall have the same power, so far as necessary, to discharge his duty. 
[C.73, § 2819; R., § 3093; C o l , § 1769.] 

Although the report of a referee is like 
the verdict of a jury or a finding by the 
court, yet under the language of \ 3764, \ 1, 
a party may dismiss his action after a sub
mission to the referee, although he could 

S E C . 3739 . Method of tr ial—proceedings. The trial by referee shall 
be conducted in the same manner as a trial by the court; he shall have the 
same power to summon and enforce by at tachment the attendance of wit
nesses, to punish them as for a contempt for non-attendance or refusal to 
be sworn or to testify, and to administer all necessary oaths in the trial of 
the case, to take testimony by commission, to allow amendments to plead
ings, g ran t continuances, preserve order and punish all violations thereof. 
[0 .78 , §2820; R., §3094.] 

S E C . 3 7 4 0 . Report—judgment. The report of the referee on the whole 
issue must s tate the facts thus found and the conclusions of the law sepa
rately, and shall s tand as the finding of the court, and judgment may be 
entered thereon in the same manner as if the action had been tried by the 
court; the report may be excepted to and reviewed in l ike manner. [C. 73 , 
§ 2821; R., § 3095.] 

Reporting conclusions: Where a cause 
was referred to a commissioner in equity "to 
examine and report his conclusions under 
the rules of practice of this court," held, that 
a report in the form of a statement by the 
commissioner of the import of the testimony 
as he understood it sufficiently followed the 
order of the court: Bt/ingfionti.iiam^ion, 13-23. 

The fact that a referee who is only au
thorized by the submission to find the facts 
reports also his conclusions of law, which 
are adopted by the court, constitutes error 
without prejudice: Shindler v. Luke, 43-89. 

I t is not required that the report should 
be in any particular form, nor that it be par
agraphed or arranged under proper subdi
visions. All that is required is that the facts 
found and conclusions of law be stated sepa
rately at some place in the record, and that 
they be not so blended as to render it impos
sible to distinguish one from the other: 
Young v. Scoville, 68 N. W., 670. 

Report of balance: In the absence of in
structions by the court the referee is not 
bound to find as to the items of a mutual ac
count, but may simply report the final sum 
due from one party to the other: Hewitt, v. 
Egbert, 34-485. 

Facts not ultimate: Failure of the referee 
to make findings as to certain facts will not 
be ground for reversal where the facts as to 
which findings were requested were imma
terial or were not ultimate facts: Keokuk 
County v. Howard, 42-29. 

•Uncertainty: "Where the report of a ref
eree is so uncertain and defective that it is 
impossible to ascertain therefrom the facts 
governing a material issue in the cause, it 
should be set aside on motion: Doyle v. Seilly, 
18-108. 

Official capacity presumed: In order to 
supporta referee's report the presumption 
will be entertained, in an action upon the 
official bond, that the oflicial capacity of the 
referee was fully established: Keokuk County 
v. Howard, 42-29. 

Correctness presumed: It must be pre
sumed, in the absence of any showing what
ever, that the matters stated in the report 
of the referee are correct: Shindler v. Luke, 
43-89. 

It is to be presumed that the referee in 
his findings has determined the question of 
interest upon the evidence before him, and 
the court should not, in rendering judgment 
upon such finding, provide for the recovery 
of interest upon the amount found due: Keo
kuk County v. Howard, 43-354. 

. Where upon the evidence it is impossible 
to determine whether a referee's report is 
correct or not, it should be allowed to stand: 
In re Heath's Estate, 58-36. 

Effect of report: Where the reference is 
made by order of court the pleadings consti
tute the submission, and an agreement be
tween the parties that the award shall be 
made a rule of court is unnecessary. When 
the award is returned to the court a judg
ment may be rendered upon the same, or the 
court may set it aside in whole or in part, or 
make a new reference: Schohmer v. Lynch, 
11-461. 

Certification of the evidence: The ref
eree should certify all the evidence. If he 
fail to do so the report may be set aside and 
recommitted with an order to report with 
all the evidence duly certified. If the evi
dence was not taken in writing, and such 
time has elapsed that the referee cannot 
make the required certificate, it seems he 
should, on due notice, recall witnesses. The 
report of the evidence certified by the ref
eree should have all the elements of cer
tainty of a bill of exceptions: Smith v. Harlan, 
49-101. 

The court should require the referee to 
preserve and report the evidence with his 
findings of fact and conclusions of law unless 
there is some good reason for not doing so: 
Ooodale v. Case, 71-434. 

"Unauthorized findings: Findings of a 
referee which he has not been authorized 
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nor required to make should be set aside 
upon exception being made to the report: 
/Sage v. Nicliols, 51-44. 

Reference back to make specific: The 
court may refer the case back to tne referee 
to have the findings of fact made more spe
cific, but the additional findings should be 
confined to matters specified in the order re
committing the case: Ibid. 

Amended pleadings: A party should not 
be allowed to file an amended pleading and 
tender a new issue after a referee's report 
has been filed, and thereupon have a resub
mission to the referee, without at least offer
ing some excuse for not filing the amendment 
before the making of the referee's report: 
Newell v. Mahaska County Savings Bank, 51-
178. 

Review by the court; preservation of 
the evidence; exceptions: The court ap
pointing a referee is not authorized to review 
the evidence taken before him, or his rul
ings, unless such evidence and rulings are 
preserved by bill of exceptions: Inman v. 
Jamison, 18-22. 

And if the finding is claimed to be against 
the evidence, all the evidence should be pre
served and certified by the court: Oliver v. 
Townsend, 16-430. 

If the conclusions of a referee are incon
sistent with the facts which he reports, the 
latter must govern, and the court may cor
rect or disregard such erroneous conclusions: 
In re Assignment of Hooker, 75-377. 

Findings of law; exceptions: But a 
party may have a review of the findings of 
law and fact made by the referee, irrespective 
of whether any exceptions thereto were 
taken before the referee. The power of the 
court in acting on the report of a referee is 
not merely appellate: Edwards v. Cottrell, 43-
194; Hodgin v. Toler, 70-21. 

Exceptions before the referee need only 
be taken to make that of record which would 
not otherwise appear. Error in his conclu
sion of law may be taken advantage of by 
motion to set aside the report, or by excep
tions filed upon the coming in of the report: 
Washington County v, Jones, 45-260. 

Exceptions before court and before ref
eree: The provisions of this section as to 
exceptions to the report do not refer to ex
ceptions taken before the referee under \ 
3742: Michael v. Longman, 42-484. 

And where no such exceptions were taken 
either to the report or to the judgment 
thereon, a review cannot be had in the su
preme court, even though the report was 
filed or the judgment rendered in vacation: 
Boberts v.Cass, 27-225. 

The referee's report cannot be reviewed 
on appeal unless exceptions thereto have 
been taken in the lower court: InreMalvin's 
Estate, 93-169. 

Where the report of the referee is to be 
reviewed, exceptions should be taken to it as 
the foundation of the review; an exception to 
the final judgment will not enable the su
preme court on an appeal to inquire into the 
correctness of the report: Bauderv. Hinckley, 
60-185. 

The party desiring to except to the find
ing, when the evidence is not all certified, 

should have the whole report recommitted. 
It is not proper to allow the referee to make 
such certificate after his report is filed and 
judgment is rendered thereon, nor is it suffi
cient that he certify to the best of his recol
lection after his report is filed: Smith v. Har
lan, 49-101. 

The exceptions referred to in this section 
are not such as are taken before the referee, 
but those to the report after it is returned to 
the court, and an exception taken to a judg
ment rendered upon such report is not suffi
cient to bring up for review on appeal an 
alleged error in the report itself: Bolton v. 
Kitsman, 80-343. 

Where a referee's report is filed in vaca
tion without agreement, it cannot be regarded 
as coming in until presented to the court and 
acted upon. Therefore where it is agreed 
that any exceptions to the master's report 
should be filed within a limited time after 
the coming in thereof, such exceptions may 
be filed within that time after the first day 
of the next term: Michael v. Longman, 42-484. 

Too general: An exception that a finding 
is contrary to law is too general and uncer
tain: Sage v. Nichols, 51-44. 

Irregularities in proceeding; setting re
port aside: Exceptions to the master's re
port relating to irregularities in his proceed
ing should be overruled. Such errors or 
defects are to be reached by motion to set 
aside the report or refer it back for correc
tion: White v. Hampton, 10-238. 

The report of the referee is not to be set 
aside on the mere affidavit of the party as to 
a matter of opinion inconsistent with the 
finding of the referee: Dunn v. Starkweather, 
6-466. 

On appeal: The finding of the referee is 
regarded as the same as the verdict of a jury, 
and will not be disturbed unless clearly and 
manifestly against the weight of the evi
dence: Johnston v. Johnston, 19-74. 

In ordinary actions a finding of facts by a 
referee has the effect of a special verdict of 
a jury and can only be disregarded when 
palpably against the weight of the evidence; 
but in equitable actions, triable as such, it 
is the duty of the court to adjudicate the 
case upon the evidence, and not alone upon 
the finding of facts: Wilgus v. Gettings, 21-
177. 

The report of the referee is to be re
garded as the verdict of a jury, and a judg
ment thereon should not be reversed unless 
there is such an absence of evidence in i ts 
support as to authorize the conclusion that 
it was not the result of the exercise of hon
est, intelligent and unprejudiced judgment: 
Taylor v. French Lumbering Co., 47-662; 
Moore v. Brown, 49-130. And see Childs v. 
Shower, 18-261; Johnston v. Johnston, 19-74; 
Whicher v. Steamboat Ewing, 21-240; Lyon v. 
Harris, 73-292. 

The report will not be set aside on appeal 
where there is a conflict in the testimony: 
Carson v. Cross, 14-463; Brainard v. Simmons, 
67-646. 

The judgment upon the report cannot be 
reviewed by the supreme court unless all the 
evidence is contained in the record: Hay
wood v. Woods, 28-563. 
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A certificate of the referee that the record his findings of fact must be accepted as cor-
contains the substance of all the material rect: Peck v. Schick, 50-281. 
evidence will not warrant such review: Sears The finding of fact by the referee being 
v. Sellew, 28-501. regarded as the verdict of a jury, the action 

The report is not to be overthrown if there of the lower court in setting it aside will not 
is any evidence in its support: Corky v. be interfered with on appeal if there is any-
Osborne, 50-526. thing in the record to support such action: 

Where the evidence upon which the ref- Lyons v. Harris, 73-292. 
eree makes his report is not before the court, 

SEC. 3741. Finding of facts. When the reference is to report the 
facts, the report shall have the effect of a special verdict. [C.'73, § 2822; 
E., § 3096.] 

See notes to preceding section. 

SEC. 3742. Bill of exceptions. The referee shall sign any true bill 
of exceptions taken to any ruling by him made in the case upon the demand 
of either party, who shall have the same rights to obtain such bill as exists 
in the court, which bill shall be returned with the report, but no bill of 
exceptions is necessary to preserve or make of record any matter taken or 
noted down by the official shorthand reporter of the court, or one appointed 
by it or the referee, or agreed upon by the parties, and whose report is cer
tified by such reporter and referee to be a full and true report of all the 
proceedings had, which shall be filed with the referee's report, and the 
whole be a part of the record. Such reporter shall be governed by the law 
relating to official shorthand reporters. [C. '73, § 2823; R., § 3097.] 

See notes to ? 3740. 

SEC. 3743. Selection of referees. In all cases of reference, the par
ties, except when a minor is a party, may agree upon a suitable person or 
persons, not exceeding three, and the reference shall be ordered accord
ingly; and if the parties do not agree, the court shall appoint one or more 
referees, not exceeding three, who shall be persons free from objection, or 
the court may allow each party to select one and itself select a third. [C. 
'73, § 2824; R., § 3098; C.'51, §§ 1651, 1795.] 

SEC. 3744. Appointed in vacation. A judge of the court, when a 
cause is pending, may, in vacation, upon the written consent of the parties, 
make an order of reference, which shall be written on the agreement to refer, 
and filed with the clerk with the other papers in the case, and become part 
of the record. [C'73, § 2825; R., § 3099.] 

SEC. 3745. Sworn. The ref eree must make affidavit well and faithfully 
to hear and examine the case, and make a just and true report therein, accord
ing to the best of his understanding. The affidavit shall be returned with 
the report, filed by the clerk, and be a part of the record. [C. '73, § 2826; 
R., § 3100.] 

If the affidavit here required is shown to on the hearing of a motion to set aside the 
have been made, but lost, its absence will report that he had been properly sworn be-
not warrant the setting aside of a referee's fore he commenced the trial of the case and 
report: /Sears v. Sellew, 28-501. the affidavit had been lost, held, there was 

A failure to return the affidavit with the no error in refusing to set aside the report: 
report is not a fatal objection to the report. Harper v. Kissiclc, 52-733. 
The fact that the referee was duly sworn Where an exception is filed to the report 
may be otherwise shown: Shindler v. Luke, of the referee on the ground that he has not 
43-89. been sworn, and evidence is introduced, not 

Where the record showed that the referee objected to, to the effect that he was duly 
was only properly sworn three days before sworn, the execution should be overruled: 
filing his report, but it appeared by affidavit Quick v. Cox, 38-568. 

SEC. 3746. Procedure. The order shall not be made until the case is 
at issue as to the parties whose rights are to be examined on the reference. 
The order may direct when the referee shall proceed to a hearing and 
when he shall make his report, but, in the absence of such direction, he 
shall do so on the morning of the tenth day after the day on which the 
order of reference was made, and shall file his report as soon as done. The 
parties shall take notice of the time thus fixed or determined and non-
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attendance of either par ty within an hour thereof shall be attended with 
like consequences as if the case were in court, which consequences shal l be 
reported as any other fact or finding of the referee. [C'73, § 2827; R., § 
3102.] 

Where the referees are directed to pro- The report of the referee ought not to be 
ceed, and it is left to them to fix the time of received after the term at which he is re
hearing both by agreement of parties and quired to report by the order appointing him. 
order of court, they will not be compelled to After that time he ceases to have authority 
set the hearing of the cause on the tenth day as a referee: Qoodale v. Case, 71-434. 
after the issuing of the order: Corbilt v. That plaintiff's attorney on account of 
Needy, 29-445. some conversation and negotiation between 

The referee has no authority to act even him and the defendant failed to appear at a 
by consent of parties after the time fixed by trial before a referee, held no excuse, the 
the order appointing him for making his re- circumstances not being such as to warrant 
port and a report subsequently filed should the attorney in being misled: Washington 
be stricken out upon motion: Dams v. Cald- County v. Jones, 45-260. 
well, 69N.W., 1037. 

S E C . 3747 . Acceptance b y referee. The referee must be called on by 
the court to accept or refuse the appointment, and his acceptance shal l be 
entered of record; and he shall be under the control of the court, who may 
on the motion of either par ty make proper orders with a view to his pro
ceeding with all due dispatch, and the court or judge may, on motion, 
extend the time for making his report . [C. '73, § 2828; R., § 3103.] 

S E C . 3 7 4 8 . Proceed as court. The form of procedure which in the 
court itself regulates service, pleading, proof, t r ial and the preparation, 
progress and method of each of these, shall obtain before the referee; and 
in every incident of the proceeding before him the r ights and responsibili
ties of part ies and of their attorneys, and of the referee, shall be the same 
as if the referee was the court engaged in the same manner. [C. 73 , § 2830; 
R., § 3105.] 

Where a referee upon request of a party the judgment of the court. His certificate 
investigated matters not in issue under the could only be as to proceedings before him, 
pleadings, and the finding thereon was ad- while the appeal is not from the referee but 
verse to such party, held, that the costs thereof from the court. Where there is a reference 
were properly taxed to him, although he re- there are in effect two trials: Young v. Sco-
covered judgment in the case: Keokuk County ville, 68 N.W., 670. 
v. Howard, 42-29. Section applied: Keókuk County v. How-

The referee cannot give a certificate of ard, 43-354. 
evidence for the purpose of an appeal from 

S E C . 3 7 4 9 . Except ions—how taken . An exception is an objection, 
taken to a decision of the court, or person acting as the court, on a mat ter 
of law. The par ty excepting to the decision must do so at the time i t is 
made, unless it is upon a motion or demurrer, in which case it may be taken 
within three days. I t may be embodied in a bill of exceptions to be filed 
within th i r ty days after the final determination of the case, or within a rea
sonable time thereafter, to be fixed by the court, not to exceed ninety days 
therefrom. In equitable actions, triable de novo on appeal, no bill of excep
tions shall be necessary, nor hi other actions in which all the proceedings 
are, under the direction of the court, t aken in wri t ing or shorthand by the 
regular court reporter, or another appointed by the court or judge for the 
purpose, and embodied in a report by such reporter , certified by bim and 
the court or judge, in the manner provided in th is chapter for making and 
certifying such report. This section shall not be so construed as to prevent 
any par ty embodying in a bill of exceptions all or any par t of the proceed
ings in any action in which he may elect to preserve his exceptions in tha t 
form. And whenever the judge or referee t ry ing a cause is unable by rea
son of death, removal, resignation or any cause to sign a bill of exceptions, 
or certify the shorthand repor ter ' s record, the same shall be done by his 
successor, and the time for such signing or certification shal l be extended 
thir ty days after the appointment, or election andqualification of such suc
cessor. [18 G. A., ch. 209; C '73 , § 2831; R., § 3106; C ' 5 1 , § 1805.] 
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Exceptions necessary: The supreme court 
will not review, on appeal, a ruling of the 
lower court to which exception is not duly 
taken: Chapman v. Lobey, 21-300; Holton v. 
Butler, 22-557; Appanoose County v. Walker, 
23-26; Bedding v. Page, 52-406; Spelman v. 
Gill, 75-717. 

A party objecting to a decision or ruling 
in a justice's court must make his objection 
known at the time in order to have the de
cision reviewed upon appeal: Coudrayv. Stifel, 
77-283. 

The fact that the exception was properly 
taken must affirmatively appear: Beason v. 
Jonason, U 399. 

This ru ie is not affected by the statutory 
provision (<j 4106) dispensing with the neces
sity of a motion for a new trial: Eason v. Oes-
ter, 31-475. 

The supreme court will not review a case 
on appeal where the record presents no find
ing of facts by the court below, or motion for 
a new trial or other exception taken to its 
ruling: Marshall v. Richards, 19-571. 

Where no exceptions were taken save to 
the ruling on a motion for new trial, and the 
record contained nothing to show the truth of 
the grounds assigned for new trial, the judg
ment was affirmed: Kline v. Moore, 20-599. 

Where no exceptions are taken on the 
trial of an equity case, and the proper steps 
are not taken to have the case tried anew in 
the supreme court, there is nothing which 
the court can consider on appeal: Richards 
v. Hintrager, 45-253. 

No objection to a judgment not excepted 
to in the court below can be considered upon 
appeal: Bedding v. Page, 52-406; Soup v. 
Smith, 26-472. 

Appeal cannot be taken from the ruling 
upon a demurrer unless such ruling is duly 
excepted to: Cain v. Story, 15-378. 

An exception is not required to a judg
ment which is rendered as a result of a rul
ing on demurrer which ruling on demurrer 
was properly excepted to: Haefer v. Mulli-
son, 90-372. 

An exception to the overruling of a de
murrer is all that is necessary to preserve 
the party's right of appeal from such ruling. 
I t is not necessary for him to except again 
when the final judgment is entered: Jordan 
V. Kavanaugh, 63-152. 

Where a motion for continuance was 
made by defendant, but overruled, and judg
ment entered against him by default, and 
no exception was made to the ruling on the 
motion, nor was any motion made to set 
aside the default, held, that there was noth
ing which could be reviewed on appeal: 
Carter v. Griffin, 54-62. 

The action of the court in ordering a 
change of place of trial should be excepted 
to or it cannot be made a ground for objec
tion on appeal; if not known to the appellant 
in time for taking proper exceptions, he 
should move to set aside the order on that 
ground, and except to the action of the 
court if adverse to him: Scott v. Neises, 61-62. 

Objections to a referee's report cannot be 
urged on appeal unless exceptions to the re
port have been filed in the trial court: Blake 
v. Dorgan, 1 G. Gr., 547. 

Improper remarks of the judge in the 

presence of the jury, made a ground of mo
tion for new trial, should, for the purpose of 
appeal from the ruling of the court on such 
motion, be preserved by bill of exceptions, 
and not by affidavits in the lower court: State 
v. Hall, 79-674. 

Where a judgment or order is entered of 
record, and is not disputed, the record, and 
not the bill of exceptions, is the proper 
source of information as to what such order 
is: In re Estate of Pyle, 82-144. 

See, further, notes to \ 4123. 
Not necessary in equity: An exception to 

a final decree in an equitable action is not 
necessary where the party is entitled to a 
trial de novo on appeal: Bichen v. Morgan, 59-
157; Gately v. Kniss, 64-537. 

Where a party in an equitable suit stands 
upon the ruling upon a motion or demurrer, 
and desires to appeal therefrom, he should 
except thereto as in a law action: Pmoers v. 
O'Brien County, 54-501; Patterson v. Jack, 59-
632; Phipps v. Penn, 23-30; Hodgin v. Toler, 
70-21. 

On appeal in an equitable case from a 
ruling on motion or demurrer exceptions 
must be taken and errors assigned as in an 
action by ordinary proceedings, and the 
hearing will be only upon the errors assigned: 
Pink v. Mohn, 85-739. 

Where a case is triable de novo an objec
tion to the admission of evidence which was 
made below may be renewed upon appeal, 
even though no exception was taken to its 
admission below: Cochran v. Breckenridge, 
75-213. 

An exception is necessary to a ruling on 
demurrer in an equity case in order that it 
shall be considered on appeal. It is only as 
to issues of fact that a trial anew in the 
supreme court without exceptions is allowed: 
Exchange Bank v. Pottorfe, 65 N.W., 312. 

By whom taken: An exception by the 
party who is the real party in interest in the 
appeal, although not technically the party 
appealing, will be sufficient to save the 
question for review: Fries v. Porch, 49-351. 

Waiver of exception: An exception prop
erly taken, but afterwards expressly waived 
upon appeal, cannot be taken advantage of 
by the opposite party: Fortney v. Jacoby, 51-95. 

No exceptions being taken to the failure 
of the court to rule on a motion, and it not 
appearing that the attention of the court 
was called to such motion, where ruling 
thereon has been reserved, it will be pre
sumed that the motion was waived: Payne v. 
Bicus, 88-423. And see notes \ 4139. 

Waiver of necessity for exceptions: 
Whereupon the transfer of a cause by agree
ment from one court to another for trial, it 
was stipulated that the judgment to be ren
dered should be entered in the court from 
which the transfer was taken, as of the pre
vious term, and that either party should have 
the right to appeal, held, that such stipula
tion amounted to a waiver of the necessity 
of excepting to the judgment: Wolf v. Smith, 
36-454. 

Successful party need not except: The 
successful party cannot, in any way, be prej
udiced by the failure to except to any action 
of the court adverse to him: Baird v. Chi
cago, B. I. & P. B. Co., 61-359. 
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Therefore where, on appeal, a judgment 
was reversed because the verdict was con
trary to an instruction given, and the cause 
was remanded for a new trial, and the un
successful party then moved for judgment on 
special findings, on the theory that under the 
doctrine of the instruction he was entitled 
to judgment on such findings, held, that the 
successful party might controvert the cor
rectness of such instruction although he had 
not excepted thereto, and that the instruc
tion was not binding on the court: Ibid. 

Time for taking: An exception to a de
cision or ruling must be taken at the time 
the decision or ruling is made. The only de
parture from this rule is that authorized by 
statute in regard to instructions (§ 3709): 
Jolietlron, etc., Co. v. Chicago, C. as W. B. Co., 
50-455; Nagel v. Guittar, 62-510; Boardman v. 
JBeckwith, 18-292. [But by express provision 
now incorporated into this section, exception 
to decision on motion or demurrer may be 
taken within three days.] 

Objection to the introduction of evidence 
must be made at the time it is offered: State 
v. Benge, 61-658. 

Exceptions must be taken at the time of 
the decision: Souster v. Black, 87-519. 

Time for filing: It is not error to refuse 
to stop a trial for the purpose of allowing aj 
party to prepare a bill of exceptions, when 
time is granted within which to prepare the 
same: Anson v. Dwight, 18-241; Manan v. 
Male, 7-153. 

Where, pending the argument of a motion 
for a new trial by the party applying there
for, the court adjourned without giving an 
opportunity to file a bill of exceptions, held, 
that the action of the court could not be re
viewed on affidavits: Campbell v. Ayres, 4-358. 

Where a motion in arrest and for a new 
trial has been continued to a succeeding 
term, it is sufficient to embody the excep
tions into one bill and have it signed by the 
judge, unless dissent of the opposite party is 
shown: Courtney v. Carr, 11-295. 

In the absence of an express agreement or 
consent the judge has no power to sign a bill 
of exceptions after the final adjournment of 
the term: Clagqett v. Gray, 1-19; State v. 
Orwig, 34-112; Mahn v. Miller, 60-96; Gates v. 
Brooks, 59^510; Gibbs v. Buckingham, 48-96. 

The subsequent verbal alteration of an 
order or judgment made on approving it at a 
subsequent term will not entitle the party 
to a bill of exceptions at that term, including 
objections raised at the trial: State v. Orwig, 
34-112. 

An exception can be preserved only by 
having it embodied in the bill of exceptions, 
or by having it noted in the record of the 
decision to which it relates (§ 3751), and a 
party who would save his exception by the 
first method must have his bill of exceptions 
signed and filed within the time prescribed 
therefor; and where, upon a demurrer being 
overruled, followed by an order dismissing 
the action, the unsuccessful party filed a 
motion for rehearing, which was, on the same 
day, submitted and taken under advisement, 
but not overruled until the following term, 
held, that a bill of exceptions signed at the 
following term was insufficient: State ex rel. 
v. Leach, 71-54. 

The bill of exceptions must be settled at 
the term unless the time is extended by con
sent or order of the court: Beering v. Irving, 
76-519. 

A bill of exceptions may, by agreement 
of parties, be settled and signed after the 
conclusion of the term: Harrison v. Charlton, 
42-573; Dedrick v. Mopson, 62-562. 

A bill of exceptions filed later than the 
time fixed by agreement of the parties will 
not be stricken out on appeal where it is ad
mitted that the abstracts present all the 
evidence introduced on the trial: Bichará-
son v. Blinkiron, 76-255. 

An agreement between two attorneys for 
an extension of time to file a bill of excep
tions, duly filed, is binding upon the parties 
without any approval by the court: State ex 
rel. v. Chamberlin, 74-266. 

If time for filing the bill of exceptions is 
extended by consent, it must be filed within 
the time so given, and will not be considered 
if filed afterwards: Lynch v. Kennedy, 42-220; 
Lloydv. Beadle, 43-659; St. John v. Wallace, 25-
21; Frost v. Senior, 44-706; Parmenterv. Elliot, 
45-317; Beland v. Weddington,54-698; Hahn v. 
Miller, 60-96; Mineral Bidge Coal Co. v. Smith, 
68-561. 

A bill of exceptions signed after the ex
piration of the term or after the time allowed 
for that purpose, if the time has been ex
tended, will be stricken out on motion in the 
supreme court: Lynch v. Kennedy, 42-220; 
Gibbs v. Buckingham, 48-96; Templin v. Ex
change Bank, 69-149; McCarthy v. Watrous, 
69-260; Barber v. Scott, 92-52. 

If not filed within the time prescribed 
in the order of court extending the time, the 
bill will be disregarded or stricken from the 
record: McFarland v. Folsom, 61-117. 

Where thirty days was agreed upon to 
settle a bill of exceptions, and no showing 
was made of a proper effort to settle the same 
within the time fixed, held, that without 
such showing a party could not have the 
benefit of exceptions signed by the judge 
after that time, and that he was in no better 
position when it was thus signed by by
standers: St John v. Wallace, 25-21. 

Where the time was extended to a day 
beyond the term, by consent, for signing and 
filing a bill of exceptions, and the bill was 
signed by that date, but not filed, held, that 
it was not valid, and the judge could not by 
order made in vacation at the time of sign
ing, direct that it be made a part of the 
record: Cobb v. Chase, 54-196. 

Where it appears that within the time 
allowed for settling and filing a bill of ex
ceptions the bill was signed, but it does not 
appear, except by statement in the ab
stract, not based upon matter of record, 
that such bill was filed with the clerk, the 
supreme court cannot consider it: Anderson 
v. Leaverich, 70-741. 

Where sixty days were allowed defend
ant in which to file a bill of exceptions, and 
none was filed until more than seven months 
after the time allowed, when one was filed 
by leave of court, and a certified copy of the 
evidence filed at the same time, held the bill 
of exceptions was filed too late: Short v. Chi
cago, M. & St. P. B. Co., 79-73. 

Where sixty days from March 17th were 
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f iven in which to file a bill of exceptions, 
¡Id, that a bill filed on May 17th could not 

be considered: McCoid v. Bafferty, 84-532. 
An agreement for the submission of a 

cause and for a decision in vacation as of the 
last day of the term does not have the effect 
of extending the time for filing the bill of 
exceptions: Edwards v. Cosgrove, 77-428. 

Where a stipulation was filed for sixty 
days in which to file bill of exceptions after 
ruling on motion for arrest of judgment and 
new trial, and such motion was determined 
at a new term subsequent to that at which 
the trial was had, held, that it was not neces
sary that an order should have been entered 
of record at the term at which the case was 
tried extending the stipulation beyond that 
term: Etter v. O'Neil, 83-655. 

The fact that the findings provided for by 
I 3654 are embodied in a bill of exceptions 
filed by agreement after the term will not 
obviate the objection that such findings were 
not filed before judgment: Hodges v. Goetz-
man, 76^76. 

In order to bring up for review in the su
preme court alleged errors in the report of a 
referee, timely exceptions thereto must be 
filed in the trial court: In re Malvin's Estate, 
93-169. 

Such exceptions must be filed within three 
days after the opening of the term of court 
first following the time when the report is in 
fact filed if it is filed in vacation: Ibid. 

Where a bill of exceptions is not filed 
within the time allowed therefor, it is not 
within the power of the lower court on mo
tion, without notice to the opposite party, to 
grant extension of time to file. If there is any 
reason for extending the time beyond that 
originally allowed, it ought to be discovered 
and an order asked before the original time 
given expires: Rosenbaum v. Partch, 85-409. 

The statute gives no room for the exer
cise of discretion as to the time within which 
a bill of exceptions may be approved. After 
the expiration of the time fixed by the] 
statute or by the court or consent of parties 
in accordance with the statute without such 
time having been extended, the power to 
sign a bill of exceptions is gone and the 
judge cannot make a nunc pro tunc order ap
proving such bill: White v. Guarantee Ab

stract Co., 65 N.W., 305; State v. Hathaway, 
69 N.W., 449. 

The right to settle a bill of exceptions 
should be kept alive and not be permitted to 
expire. I t cannot be revived by an order of 
the court or judge made after the expiration 
of the term: Bennett v. Marion, 70 N.W., 105. 

Where the certificate of the evidence by 
the judge was not filed until long after the 
time fixed for filing the bill of exceptions, 
held, that the evidence thus certified could 
not be considered: Drake v. Fulliam, 67 N. 
W., 225. 

The indorsement on a bill of exceptions 
by attorney for the opposite party indicating 
his approval of it as correct does not 
amount to a waiver of time of filing: Bennett 
v. Marion, 70 N.W., 105. 

What sufficient filing: A bill of excep
tions which has been signed by the judge 
and handed to the clerk to be filed is filed in 
contemplation of law, even though the clerk 
has failed to properly indorse the fact that it 
has been filed: Foster v. Hursen, 75-291. 

The leaving of a bill of exceptions with 
the clerk is a sufficient filing thereof, and the 
fact that it is afterwards taken by the at
torney filing it, to prepare an abstract, will 
not defeat the effect of such filing: Sheldon 
Bank v. Boyce, 84-288. 

I t is the filing of a bill of exceptions after 
it has been signed that makes it of record: 
Bennett v. Marion, 70 N. W., 105. 

Presumption: Where it appears that the 
bill of exceptions was signed within proper 
time, and it is made part of the transcript, 
it will be presumed, in the absence of all 
showing to the contrary, that it was filed 
within the proper time: Wilson v. First Presb. 
Church, 60-112. 

Where the bill of exceptions is silent as 
to when it was settled, it will be presumed 
that it was taken during the term regularly, or 
settled by agreement without reference to 
the time of filing; and if consent to an exten
sion of time beyond the term is shown, it will 
be presumed that the bill was reduced to 
form and made part of the record within the 
time contemplated by law. But if it appears 
to have been taken in vacation, and assent is 
not shown, the bill will be stricken from the 
record upon objection properly made: Clag-
gett v. Gray, 1-19. 

SEC. 3750. Form—grounds. No stated form of exception is required. 
If the exception is to the admission or exclusion of evidence, oral or writ
ten, the ground of the objection must be stated, and no other shall be 
regarded. [0.78, § 2832; R., § 3107.] 

What sufficient: An exception to the 
overruling of a motion for a new trial is a 
sufficient exception to the judgment: Gulli-
her v. Chicago, B. I. &P. B. Co., 59^16. 

Where a motion asking for judgment on 
the findings of a special verdict was over
ruled, and proper exception taken, held, that 
it was not necessary to except to the judg
ment afterwards rendered: Aldrich v. Price, 
57-151. 

Where the judgment is founded upon a 
conclusion of law which is duly excepted to, 
it seems that such exception will be suffi
cient to entitle the party to have the correct
ness of such conclusion determined upon ap

peal, although no exception to the final judg
ment appears: Barnhart v. Farr, 55-366. 

Where a judgment is entered on a ref
eree's report, exception to such judgment 
will not preserve for review objections to the 
report which were not made in the lower 
court: Bolton v. Kitsman, 80-343. 

Where exception was entered to a ruling 
instructing the jury to return a verdict for 
defendant, held, that such exception related 
to that ruling and not to a former ruling re
fusing to allow plaintiff to dismiss the action: 
Westlake v. Muscatine, 85-119. 

The practice of making statements in the 
presence of the jury of what is offered to be 
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proven being often objectionable, the court 
may properly require the questions to be 
raised by interrogatories propounded to the 
witness when they can be so raised: Osgood 
v. Bander, 82-111. 

An exception in general terms which does 
not specifically call the court's attention to 
an alleged error and requires the court to 
examine the entire record, is • insufficient: 
Feister v. Kent, 92-1. 

To admission or rejection of evidence: 
When exception is taken to the admission or 
exclusion of evidence the ground of objection 
must be stated, otherwise the ruling cannot 
be reviewed on appeal: Peck v. McKean, 45-
18; Davidson v. Smith, 20-466; Thompson v. 
Blanchard, 2-44. 

To preserve an objection to questions 
asked in examination of a witness the objec
tion should be made after the asking of the 
question, and it is too late to make such objec
tion after the answer is made. In such case 
the proper method is to move to strike out 
the answer and except to the overruling of 
such motion: Buer v. Allen, 64 N. W., 682. 

Objections to evidence not raised in the 
court below cannot be first taken on appeal: 
Johnson v. Miller, 69-562. 

If incompetent evidence is not objected to 
at the time it is produced its admission can
not afterward be made ground for reversal: 
State v. McLaughlin, 44-82. 

In the absence of objection at the time 
and a showing of prejudice the fact that one 
who read testimony reduced to writing to 
the jury in a criminal action was not sworn 
to do so correctly cannot be urged as an 
objection on appeal: State v. Poison, 29-133. 

An objection to the competency of a wit
ness not made in the lower court cannot be 
first urged on appeal: Schmidt v. Littig, 69-
277. 

Evidence which is competent as deter
mining the rights of the parties, and which 
might have been made admissible by the 
amendment of the pleadings on the trial, if 
not objected to then cannot afterwards be 
objected to in the supreme court on appeal 
as not admissible under the issues raised by 
the pleadings: Council Bluffs Lodge v. Billups, 
67-674. 

A party cannot, on appeal, object to evi
dence on a different ground from that inter
posed in the court below: Luke v. Bruner, 
15-3; Iowa Homestead Co. v. Buncombe, 51-525. 

The record must show that the introduc
tion of evidence was objected to upon the 
same ground urged against it upon appeal: 
Childs v. McChesney, 20-431. 

A party having alleged one objection to 
evidence on which it is improperly excluded, 
cannot, on appeal, allege other objections 
thereto in support of the action of the court 
below: Lines v. Lines, 54-600. 

For instance, under the objection that 
evidence is incompetent, irrelevant and im
material under the pleadings, he cannot urge 
that it was improperly admitted in rebuttal: 
Davidson v. Dwyer, 62-332. 

When the admission in evidence by the 
defendant of a deed void upon its face is 
objected to on other grounds, which are 
overruled, the plaintiff may upon appeal 

offer such objection to its validity, when the 
record shows that the court found for the 
defendant solely upon the evidence of the 
deed, and that plaintiff excepted to this 
finding and made it a ground of a motion for 
a new trial: Ferguson v. Heath, 21-438. 

Grounds must be stated: The ground of 
objection to evidence should be distinctly 
stated: State v. Wilson, 8-407. 

I t is error to overrule an objection to a 
question on a motion to strike out an answer 
where the ground therefor is not stated: 
State v. Lee, 64 N.W., 284. 

The court is not required to sustain an 
objection to testimony where the grounds of 
the objection are not stated, and this applies 
to a motion to strike out the testimony as 
well as to an objection to its introduction: 
Smith v. Bawley, 92-312. 

I t is not necessary to show by bill of ex
ceptions the reason or ground of an objec
tion to the action of the court below where 
the entire basis of the action of the court-
necessarily appears from the record; in such 
case any objection which may be raised to 
the action of the court can be urged under 
an exception taken to such action: McGovern 
v. Keokuk Lumber Co., 61-265. 

Error in admitting testimony cannot be 
complained of if introduced without objec
tion: State v. Smith, 46-670; State v. Hamil
ton, 32-572. 

The degree of particularity required in 
pointing out objections to testimony when 
offered must depend very much on the kind 
of testimony and the circumstances and atti
tude of the case: Bindskoff v. Makme, 9-540. 

Where testimony was received "subject 
to all legal objections," and no objection was 
made at the trial nor in the motion for a new 
trial, lield, that the objection that papers 
were thus introduced without proper authen
tication, or that records were used without 
accounting for the absence of the originals, 
were not objections which could be first 
made on appeal: Guest v. Byington, 14-30. 

Objection to evidence as "incompetent, 
Irrelevant and immaterial" does not raise 
the question of the competency of the wit
ness to testify as to a question of value: 
White v. Smith, 54-233. 

Nor does such objection raise the ques
tion as to whether the evidence offered is 
the best evidence: Iowa Homestead Co. v. 
Buncombe, 51-525; but contra, see Hunt v. 
Higman, 70-406. 

The objection "incompetent, irrelevant 
and immaterial" to offered testimony, with
out more, goes to the testimony, and not to 
the competency of the witness: Ball v. Keo
kuk & N. W. B. Co., 74-132. 

An objection to evidence "as incompetent 
under the law" raises the objection that the 
examination of the witness in the manner 
proposed is not authorized by law as well as 
that the evidence sought to be introduced 
is inadmissible. Therefore, held, that such 
an objection was sufficient to raise the point 
that a witness could not be cross-examined 
as to his belief as to a future state of exist
ence for the purpose of discrediting his testi
mony, although other evidence of the fact 
would be admissible: Bedric v. Hopson, 62-562. 
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A party's right to the relief asked ÍD his 
pleading, or objections to defects in his 
pleading, cannot be raised by objections to 
evidence: Jones v. Marcy, 49-188. 

A general objection to the introduction 
of evidence, specifying no ground upon which 
it is raised, cannot be taken advantage of on 
appeal: Oelpeck v. Lovell, 18-17; Garleton v. 
Byington, 18-482; Davidson v. Smith, 20-466; 
O'Haganv.Clinesmith,24r-2tí);Chasev. Walters, 
28-460; Keough v. Scott County, 28-337; Wil
liams v. Meeker, 29-292; Snyder v. Nelson, 31-
238; Lake v. Miller, 31-596; State v. Benge, 61-
668. 

Where the party appealing has made a 
general objection to the admission of evi
dence, the ground of which does not appear 
of record, and it is overruled, such ruling can
not be reviewed upon appeal, for the reason 
that, in presenting such objection, he might 
have relied upon an insufficient ground, and 
should not be allowed, upon appeal, to rely 
upon another and sufficient ground. But 
where the successful party makes a general 
objection which is sustained, if the appellant 
can show that there could be no legal or pos
sible ground upon which such ruling can be 
sustained, he will be entitled to a reversal: 

Clark v. Connor, 28-311; Fngleken v. Webber, 
47-558. 

Where the bill of exceptions does not dis
close the ground of objection to a question, 
but the objection is sustained, the court will, 
on appeal, if the question is vulnerable to 
any objection, presume that such was the 
one made and rightfully sustained: Hoben v. 
Burlington & M. B. B. Co., 20-562. 

What sufficiently specific: An exception 
on the ground of incompetency is sufficiently 
specific: Oreenleaf v. Dubuque & S. C. B. Co., 
30-301. 

Where testimony was introduced to im
peach a witness by showing bad moral char
acter, held, that an objection to such testi
mony as incompetent and improper was not 
sufficiently specific to raise the objection that 
the testimony related to a specific vice and 
not to the general moral character: Kilburn 
v. Mullen, 22-498. 

Motion for new trial is not necessary to. 
enable the court to pass upon a ruling as to 
the admission or exclusion of evidence, 
where such ruling is duly excepted to, and 
virtually disposes of the whole case: McCoy 
v. Julien, 15-371. 

Instructions: As to exceptions to instruc
tions, see l\ 3707 and 3709 and notes. 

SEC. 3761. Exception noted. When the decision objected to is entered 
on the record, and the grounds of the exception appear in the entry, 
or when any error appears of record, the exception may be taken by the 
party causing to be noted at the end of the decision, or in connection there
with, that he excepts. [C. 73, § 2833; R , § 3108.] 

An oral exception entered of record at the 
end of the decision excepted to is sufficiently 
taken: Cramer v. White, 29-336. 

An exception thus entered need not be 
embodied in a bill of exceptions: Laub v. 
Paine, 46-550; Winet v. Berryhill, 55-411. 

The noting of a general exception at the 
end of a decree to all rulings set out in the 
decree will not be sufficient to have a ruling 
on demurrer reviewed upon appeal, but the 
party excepting must have the record show 
an election to stand on the demurrer: Stan-
brough v. Daniels, 77-561. 

An exception to the conclusion of law in 
the judgment, held sufficient to raise a ques
tion whether the conclusion reached from 
the facts found was correct: Henkle v. Keota, 
68-334. 

A bill of exceptions makes that a part of 
the record which was not so before. If the 
error appears without it there is no necessity 
for it: Eyser v. Weissgerber, 2-463. 

I t is not necessary to preserve by a bill of 
exceptions the decision on a demurrer, or 
the judgment of the court: State v. Strong, 
6-72. 

Exceptions to the overruling of a motion 
for new trial relating to rulings in the ad
mission of evidence and instructions to the 
jury, constitute an exception to the judg
ment: What Cheer v. Bines, 86-231. 

A written agreement of facts signed by 
the parties and filed becomes a part of the 
record without beingembodied in a bill of 
exceptions: Black v. Howell, 56-630. 

Exceptions entered by a judge upon his 
calendar and not otherwise preserved are 
not sufficiently made of record: Lewis v. May, 
22-599. 

Errors with reference to the introduction 
or rejection of evidence cannot be consid
ered where there is no bill of exceptions-
showing that the rulings complained of 
were made: Acton v. Coffman, 74-17. 

Misconduct on the part of an attorney in 
arguing to the jury must be shown by a bill 
of exceptions and not by affidavit: Bayburn 
v. Central Iowa B. Co., 74-637; Hall v. Carter, 
74-364; Fowler v. Strawberry Hill, 74-644; Little 
Sioux Savings Bank v. Freeman, 93-426; State 
v. Helm, 66 N.W., 751; Slate v. La Orange, 68 
N.W.,557; Farmer v. Brokaw, 71 N.W., 246; 
State v. Bigelow, 70 N. W., 600. 

It is not competent to consider on appeal 
affidavits which were attached to the motion 
for a new trial in the lower court for the 
purpose of showing use of improper lan
guage in the address to the jury: JCnaebel v. 
Wilson, 92-536. And see notes to § 4123. 

That exceptions may be noted by the re
porter and thus made of record, see now $ 
3675. 

SEC. 3752. Writings identified—skeleton bill. A bill of exceptions, 
when presented for signature, need not include therein, spread out at 
length, any writing filed in court, but may incorporate the same by any 
unmistakable reference thereto; and the clerk, in making a transcript of 
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the bill of exceptions, shall write therein at length all of such writing 
included therein by reference. [C. 73, § 2834; R., § 3109.] 

"Written instruments: To make writings, Although, if attached and clearly identi-
e t c , a part of the record they should be in- fled, the writings referred to may be em-
corporated into the bill of exceptions or bodied in the transcript without being 
plainly identified thereby. They cannot be copied out in the bill of exceptions, the suf-
made a part of the record by the mere certi- ficient and better plan is to follow the course 
cate of the clerk (under § 4123): Garberv. laid out and insert them in the bill: Lyons 
Morrison, 6-476; Reed v. Hubbard, 1 G. Gr., v. Tliompson, 16-62. 
153; Jordan v. Quick, 11-9; Stateexrel.v. Jones, If the evidence or other papers attached 
11-11; Harmon v. Chandler, 3-150. to the bill of exceptions are not sufficiently 

A paper which is not of itself a part of identified therein they will be disregarded: 
the record cannot be made a part of the rec- Van Orman v. Spafford, 16-186. 
ord by being certified to by the clerk and in- When the testimony is not in the body of 
serted in his transcript. I t must be pre- the bill of exceptions, and there are dis
served by a bill of exceptions. An entry by crepancies in the paging or references made, 
the judge in his private calendar, or even by the supreme court will disregard it: Burling-
the clerk in his record, that a ruling was ton Gas Light Co. v. Green, 21-335. 
made and that an exception was taken to the The identification of certain documents 
ruling, is not such an exception as is con- in the reporter's translation of his notes em-
templated by law: State ex rel. v. Jones, 11-11. bodied in a bill of exceptions, lield sufficient 

Papers not identified by a bill of excep- to render such documents a part of the 
tions are not properly a part of the record al- record: Johnston v. McPlierran, 81-230. 
though embraced in the transcript: Green v. Skeleton bills: A bill of exceptions which 
McFaddin, 5-549. does not contain the evidence, but directs 

In all cases where a written instrument is the clerk to "insert all the evidence, rul-
referred to as connected with the action of ings, objections and exceptions," does not 
the court to which exception is taken, it sufficiently identify such evidence, and it 
should be contained in the bill of exceptions: may, upon motion, be stricken from the files: 
Heed v. Hubbard, 1 G. Gr., 153. Hill v. Holloway, 52-678. 

Identification of instruments of evi- A skeleton bill of exceptions which does 
dence: It is the safer practice, when excep- not identify the evidence which is to be in-
tions are taken in relation to any instrument serted, but merely directs the clerk to insert 
in writing, to copy the same into the bill of all the evidence, or "plaintiff's evidence " 
exceptions, but if this is not done it should and "defendant'sevidence," is not sufficient. 
be so particularly described and referred to The clerk has no power to determine what 
In the bill as to enable the clerk to copy the is to be inserted under such a direction. The 
same without mistake into the record and bill must so identify the evidence that a 
to enable the supreme court to refer to it with mistake of the clerk as to what is to be in-
positive certainty: Humphry v. Surge, 1 G. serted in the transcript may be readily cor-
Gr., 223. rected: Tootle v. Phoenix Ins. Co., 62-362; 

A paper sought to be incorporated into a Wilson v. Tenant, 61-194; Wooster v. Chicago, 
bill of exceptions by description must be M. & St. P. R. Co., 74-593. 
designated and identified with clearness and A bill of exceptions directing the clerk 
certainty: Sands v. Woods, 1-263; Bryan v. to copy as a part thereof the evidence and 
State, 4-349. the instructions given and refused, leaving 

The reference in a bill of exceptions to the clerk to determine what he shall copy, 
papers on file, not otherwise identifying and giving no means of identification where-
them, is not sufficient to make them a part by he may be directed what papers he shall 
of the bill of exceptions: Freher v. Geeseka, copy, and whereby errors, if any should be 
5-472. made, could be corrected, is not sufficient to 

The statement in a bill of exceptions that make the evidence thus referred to a part 
the plaintiff offered in evidence " the tran- of the record. The bill should identify the 
script sued on " is not sufficiently definite to different papers intended to be made a part 
identify the instrument offered in evidence, of the record: Wells v. Burlington, C. It. & 
although it was in fact the instrument at- N. R. Co., 56-520. 
tached to the petition: Smith v. Taylor, 11- A bill of exceptions in which the clerk is 
214. merely directed to insert the evidence, with-

The fact that the bill of exceptions refers out such evidence being otherwise identified, 
to depositions marked as exhibits cannot be is not sufficient: Lockard v. Chicago, St. P., 
sufficient to identify and make part of the M. <& O. R. Co., 66-250* Williams v. Williams, 
record depositions which are not identified 69-715; Parks v. Council Bluffs Ins. Co., 70-655. 
by the certificate of the clerk or the judge, Where the bill of exceptions directed the 
or by any exhibit marks, as depositions read clerk to insert the evidence taken by the 
upon the trial: Pierce x\ Locke, 11-454. shorthand reporter and filed in the case, 

Where the bill of exceptions stated that marked "C," and certified by the court, but 
the party filed a certain motion with affida- no transcript of such shorthand report was 
vits attached, etc., held, that the mention of ever filed, held, that the evidence was not 
the affidavits was not sufficient to make them sufficiently made of record: Warbasse v. Card, 
a part of the record: Moffit v. Rogers, 15-453. 74-306. 

Writings referred to in the bill of excep- A bill of exceptions, though a skeleton 
tions should be copied at length in their bill, in form, is sufficient if it only refers to 
proper place in the transcript: Ibid. the shorthand report of the evidence, and 
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directs the evidence thus referred to to be 
inserted: Glenn v. Gleason, 61-28. 

The certificate of the reporter and of the 
judge must show that all the evidence was 
taken down, and not merely that all the 
notes are transcribed, if it is claimed that 
the supreme court has all the e\ idcnce be
fore it: Farmer v. Brokaw, 71 N.W., 246. 

A skeleton bill of exceptions which suffi
ciently identifies the evidence which is to be 
inserted therein, as, for instance, by a proper 
reference to the notes or transcript of the 
evidence as taken down by the shorthand 
reporter and filed with the clerk, will make 
such evidence a part of the record: McCarthy 
v. Watrous, 69-260. 

"Where the bill of exceptions directed the 
clerk to insert the transcript of the evidence 
produced and offered by plaintiff, contained 
in the reporter's notes, filed in the office of 
the clerk of the court, held, that such iden
tification was sufficient, although the tran
script was not on file when the bill of excep
tions was signed, it being filed, however, 
when the bill was filed: Gardner v. Burling
ton, C. B. & N. B. Co., 68-588. 

A bill of exceptions referred to the evi
dence in the following manner: "The fol
lowing rulings were had and reduced to 
writing by said reporter, being all the testi
mony in said trial. Here insert evidence in 
full.'' Held to sufficiently identify the evi
dence: Wilson v. First Presb. Church, 60-112. 

Where the bill of exceptions directed the 
clerk to insert the instructions given by the 
court on its own motion, and such instruc
tions were incorporated by the clerk in the 
transcript, held, that it would not be presumed 
that instructions were given by the court 
other than on its own motion, and therefore 
that it would be considered that all the in
structions given were before the court, and 
that the identification of the instructions in 
the skeleton bill of exceptions was sufficient: 
King v. Barber, 61-674. 

A direction in the bill of exceptions to in
sert the translation of the shorthand report
er's notes of the evidence of all the witnesses 
and the exhibits offered in evidence and re
ferred to in said notes, and all the objections 
to the testimony and the rulings of the court 
thereon and the exceptions thereto is suffi
cient to make the evidence a part of the bill 
of exceptions: Smith v. Pella, 86-236. 

Where the shorthand notes are duly cer
tified by the judge, and are incorporated by 
reference into the bill of exceptions, it is 
not necessary that the judge shall sign the 
translation of the shorthand notes: Croddy 
v. Chicago, B. I. &P. B. Co., 91-598. 

To make the minutes of the evidence cer
tified to by the judge answer for the bill of 
exceptions, it must appear to have been 
signed and filed as required; that is, during 
the term or in such time thereafter as may 
be fixed by the order of the court or by con
sent; otherwise the evidence will be stricken 
on motion: Markley v. Owen, 71 N.W., 431. 

Upon a motion to strike from the abstract 
a deposition on the ground that it was not 
identified in the skeleton bill of exceptions 
where such bill directed the clerk to in
sert the deposition "as shown by the min

utes of the shorthand reporter taken upon 
said hearing," it was held that this suffi
ciently identified the evidence, it appearing 
that the evidence was taken in shorthand 
by the official stenographer, and immedi
ately certified and filed as required by law, 
and that the notes clearly identified the said 
deposition: Winters v. Winters, 71 N. W., 184. 

The evidence may be sufficiently incorpo-
ated in the bill of exceptions by reference to 
the stenographer's report of the evidence, 
whether such report is certified by the re
porter or not. A transcript or extension in 
long-hand of the reporter's notes is not nec
essary to complete the bill of exceptions, 
and is not necessary unless a transcript is 
required: Hampton v. Moorchead, 62-91. 

Where the original notes of the reporter 
are filed,and the reporter has therein marked 
and identified, in writing, the papers offered 
in evidence, and the clerk is directed to in
sert in the bill of exceptions all exhibits re
ferred to and identified by said reporter, the 
written evidence offered is sufficiently iden
tified to become a part of the record: Man-
son v. Ware, 63-345. 

Where a skeleton bill of exceptions di
rected the clerk to insert the shorthand re
porter's translation of evidence, and the offi
cial translation failed to show the cause in 
which the evidence was given, except by in
dorsement upon the outside of the last leaf of 
the translation, which indorsement was not in 
the handwriting of the reporter, held, that 
the translation was not sufficiently identified 
and the evidence would be stricken from the 
record: Joy v. Bitzer, 77-73. 

A bill of exceptions referring to the short
hand reporter's notes and the evidence as 
on file, and making them and the translation 
thereof a part of the bill of exceptions, and 
directing the clerk to copy the translation 
into the bill of exceptions, is sufficient to 
preserve the evidence as embodied in the 
reporter's notes: Hunter v. Burlington, C. B. 
&y.B. Co., 76-490. 

To make the shorthand notes a part of 
the record it is not necessary to attach them 
to the bill of exceptions if they are properly 
referred to. The transcript when properly 
certified becomes a part of the record by 
such reference in the bill of exceptions: 
Waller v. Waller, 76-513. 

The depositing of the shorthand notes in 
due time in the court below, though they are 
not marked filed, is sufficient, though the 
evidence does not become a part of the rec
ord until the shorthand notes, together with 
a translation thereof, are deposited in the 
clerk's office, and the evidence thus pre
sented is duly certified by the judge: Har
rison v. Snair, 76-558. 

The shorthand reporter's notes become a 
part of the record in the case and may be 
made a part of the bill of exceptions by in
corporating them into a skeleton bill by 
reference, and the transcript of such notes 
need not be filed within the time allowed for 
taking an appeal, but it will be sufficient if 
such transcript is filed in time to allow the 
proper presentation of the case to the su
preme court: Hammond v. Wolf, 78-227. 

A shorthand report of the evidence, duly 
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certified by the judge and made a part of the 
record, constitutes a bill of exceptions with
in the requirements of the statute, and, in 
an action at law, the fact that the transla
tion is not filed until more than six months 
after the judgment is rendered is not a fatal 
objection: Fleming v. Stearns, 79-256. 

The filing of a transcript of the short
hand notes within six months is not essen
tial. The evidence is sufficiently made a 
part of the record by the filing of the notes 
and if a transcript is required, a reasonable 
time should be allowed for making a tran
script of such notes: Slone v. Berlin, 88-205. 

While the shorthand notes or the tran
script thereof must be certified by the judge 
or otherwise made a part of the record within 

the time for filing bill of exceptions yet, if 
the judge certifies to the notes and they are 
properly filed, the filing of the transcript 
within the time limited for bills of excep
tions is not necessary: Bunyan v. Lof tus, 90-
122. 

Documentary evidence, properly identi
fied in the reporter's notes is part of the 
record on appeal although not attached to 
and incorporated into the stenographer's re
port when certified by the judge: Novelty 
Iron Works v. Capital City Oat Meal Co., 88-
524. 

Further to the effect that the stenogra
pher's report constitutes in itself a bill of ex
ceptions, when certified by the judge, see 
now I 3675. 

SEC. 3753. Signing. When the decision is not entered on the record, 
or the grounds of objection do not sufficiently appear therein, the party 
excepting must reduce his exception to writing and present it to the judge 
for his signature, which, if it fairly presents the facts, he shall sign; if he 
refuses, the party may procure the signature of two bystanders attesting 
that the exception is correctly stated, and that the judge has refused to-
sign the same, which bill of exceptions shall then be filed with the clerk 
and become a part of the record. The truth of such exceptions may be 
controverted and maintained by affidavits, not exceeding five on each side, 
which shall become a part of the record. All affidavits impugning the 
exception must be filed within three days from the time of filing the bill, 
and all affidavits sustaining the same within two days thereafter. [C. 73, § 
2835; R., § 3110; C.'51, §§ 1806-7.] 

What deemed of record: Under the pro
visions of \ 4123 a motion properly filed be
comes part of the record: Lemonds v. French, 
4 G. Gr., 123; Mays v. Beaver, 1-216; Mis-
worth v. Moore, 5-486. 

The fact that a matter is recited in a 
motion which is made a part of the record 
does not make the matter itself of record 
unless expressly made so: Herring v. State, 
1-205; Pharo v. Johnson, 15-560. 

The answer of a garnishee does not be
come a part of the record unless embodied 
in a bill of exceptions: Brainardv. Simmons, 
58-464. 

Affidavits introduced on the hearing of 
an application for a temporary injunction in 
resistence thereof are no part of the record 
unless preserved by bill of exceptions or 
otherwise: Hart v. Foley, 67-407. 

I t is not necessary that affidavits which 
have been presented on a motion for change 
of venue be preserved and made matter of 
record by a bill of exceptions. When filed 
they become part of the record and may be 
certified by the clerk on appeal in the same 
manner as other matters of record: Mc-
Govem v. Keokuk Lumber Co., 61-265; Winet 
v. Berryhill, 55-411. 

An affidavit for publication, when filed, 
becomes part of the record: Bradley v. Jami
son, 46-68, 73. 

Where exceptions are duly made of 
record, and the question presented arises 
from the pleadings, and. nothing else, the 
pleadings being of record, no bill of ex
ceptions is necessary: Gardner v. Halstead, 
71-259. 

Opinion of lower court: An opinion filed 
by the trial court stating his conclusions of 
fact and of law may properly be made a part 

of the record and presented on appeal to the 
supreme court; Gregg v. Spencer, 65 N. W., 
411. And see notes to \ 4118. 

Record in another case: Where the party 
desires to rely upon matter appearing of rec
ord in another case in the same court he 
must, in order that such matter can be con
sidered on appeal, have it made of record in 
the case in which the appeal is taken: State 
v. Lee, 64 N. W., 284. 

Evidence taken in shorthand: I t is the 
better practice to preserve evidence which 
is taken down in shorthand by a bill of ex
ceptions. Whether it may be done by filing 
the original notes and making certified trans
cripts therefrom, quaere. At any rate the 
record must be made up in the court below: 
State v. Hessian, 58-68. 

A report of the evidence by the short
hand reporter which is not filed in the cause, 
nor any transcript thereof, does not become 
a part of the record: Ferris v. Anderson, 72-
420. 

The provisions of \ 3777 of Code of '73, as 
amended, with reference to the taking down 
of evidence by a stenographer, held not to dis
pense with formal bill of exceptions, and such 
bill filed within the proper time, and refer
ring to the original notes or transcript, was 
necessary in order to make the evidence a 
part of the record on appeal: McCarthy v. 
Walrous, 69-260. But now see \ 3675. 

The only way oral evidence introduced on 
the trial of the cause can be preserved and 
identified for the purposes of an appeal is by 
bill of exceptions signed by the trial judge. 
A paper purporting to contain a portion of 
the evidence introduced on the trial, and 
certified to by the official reporter, but not 
embodied in the bill of exceptions, cannot be 
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recognized as a part of the transcript: State 
v. Hemrick, 62-414. 

The stenographer's notes, when filed with 
the clerk as a part of the record of the case, 
may be amended or corrected by the court 
when it is ascertained in a proper proceed
ing that they do not fully or correctly em
body the action or proceeding of which they 
were intended to be the record: Mahaffy v. 
Mahaffy, 63-55. 

The filing of the stenographer's original 
notes and the subsequent incorporation of 
them into the bill of exceptions, and the in
sertion of a duly certified copy thereof in 
longhand in the transcript, is sufficient to 
make the evidence of record: McAnnuity v. 
Seick, 59-586. 

To render a shorthand report of the evi
dence a part of the record it must be filed 
with the clerk, together with the reporter's 
transcript thereof. I t cannot be made of 
record by being merely referred to in the 
bill of exceptions without being filed: Lowe 
v. Lowe, 40-220. 

Where the shorthand report is ordered 
by the court to be made a part of the record 
and a certificate of the judge in due form is 
attached the evidence when transcribed and 
certified by the reporter is sufficiently pre
served without the certificate of the judge to 
such transcript and the attorneys of the 
parties are not entitled to have the tran
script submitted to them to enable them to 
determine whether or not it is a correct 
transcript of the evidence. Errors or omis
sions in the transcript are to be cured upon 
application to the court: Hood v. Chicago & 
N. W. R. Co., 64 N.W., 261. 

Depositions read in evidence are suffi
ciently identified by reference to them in 
the transcript of the shorthand notes as the 
depositions of certain named witnesses and 
thereby are made part of the record unless 
objection to the sufficiency of the identifica
tion is made in the lower court: Ibid. 

Where the exception refers to the evi
dence taken in the case by the official re
porter, and certified to by the judge, " and 
marked Exhibit A," the fact that neither the 
original nor the translation of such notes is 
marked "Exhibi t A " will not prevent its 
being considered a part of the record, it be
ing otherwise sufficiently identified: Miller 
v. Chicago, M. & St. P. R. Co., 70-302. 

In order to make a transcript of the re
porter's notes a part of the record they should 
be certified by him to be a correct transcript. 
A certificate of the judge to such notes is not 
sufficient: Richards v. Lounesbury, 65-587. 

As to the stenographer's report being a 
part of the record, see now g 3675. 

Certificate of judge: A certificate of the 
judge showing the several rulings made dur
ing the trial as to the admission or exclusion 
of evidence, and that the same were duly ex
cepted to, is sufficient as a bill of exceptions: 
State v. Fay, 43-651; Hay v. Frazier, 49-454. 

While a certificate of the judge to the evi
dence, that it is all the evidence offered and 
received on the trial of the case, is a suffi
cient compliance with the statute respecting 
bills of exception, yet this certificate must 
be filed within the time prescribed, and if 

not so filed will be disregarded and stricken 
from the record: Gibbs v. Buckingham, 48-96: 
State v. Newcomb, 56-335; McCarthy v. Wat-
rous, 69-260. 

The translation of the shorthand notes of 
evidence duly certified by the judge may be 
regarded as having the effect of a bill of ex
ceptions, but it must be certified and filed 
within the time prescribed for filing a bill of 
exceptions: Wadsworth v. First Nat. Bank, 73-
425. 

The shorthand report of the evidence, 
objections, rulings and exceptions, certified 
to by the judge and made a part of the record 
by him, and filed within proper time, is suf
ficient as a bill of exceptions: Hurïburt v. 
Fyock, 73-477. 

Upon judge's own motion: A judge may, 
on his own motion and without the request 
of either party, make and file a bill of excep
tions, but the party should have notice of it. 
Such notice, however, will be presumed in 
the absence of a contrary showing: Shepherd 
v. Brenton, 15-84. 

Bill cannot be contradicted: A bill of 
exceptions, when signed and filed, becomes 
a part of the record, and the judge cannot 
change or modify it by a contradictory state
ment or certificate. Where a party has ex
cepted to rulings upon the evidence when 
made and has not waived his objection, and 
his bill of exceptions is filed within the time 
allowed by law or agreed upon between the 
parties, it is competent for him to embody 
in it all grounds of objection upon which he 
desires a review of the cause, and to waive 
such others as he sees fit: Dedric v. Hopson, 
62-562. 

The record entry of a verdict by the clerk 
is higher evidence thereof than the bill of 
exceptions embodying such verdict. I t is 
not strictly the office of the bill of exceptions 
to show the amount of the verdict: Cook v. 
United States, 1 G. Gr., 56. 

Where there are affidavits and counter-
affidavits as to the action of the court, the 
recitals of the bill of exceptions will be re
lied upon as stating the facts: Shepherd ». 
Brenton, 15-84. 

In case of a conflict between the record 
entry of the clerk and a bill of exceptions 
the clerk's entry should control: State v. In-
graham, 65 N. W., 152. 

In case of conflict between the bill of ex
ceptions and the shorthand reporter's notes 
the bill of exceptions will govern: Oskaloosa 
College v. Western Union Coal Co., 90-308. 

Not certified: A paper purporting to be 
a bill of exceptions and not certified as a part 
of the record cannot be considered: Conrad 
v. Baldwin, 3-207. 

Impeachment: A witness' testimony, as 
embodied in a bill of exceptions, cannot be 
introduced on a subsequent trial to impeach 
him: Boyd v. First Nat. Bank, 25-255. 

What sufficient signing: A bill of excep
tions, signed with the last name of a judge, 
the final designation " judge" being added, 
if properly certified by the clerk, will be 
presumed to have been signed by the judge 
and filed in the case in which the certificate 
is given: Mays v. Beaver, 1-216. 

It is contemplated that a bill of excep-
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tions shall be signed by the trial judge ex
cept in cases where signature by bystand
ers is authorized: Independent School Dist. v. 
Farmer, 74-744 

Refusal of judge to sign: I t is not proper, 
by proceedings in mandamus, to control the 
discretion of the trial judge in regard to 
proceedings which are to be shown by bill 
of exceptions. If the parties have agreed to 
extend the time for filing a bill until it is too 
late to have a bill signed by bystanders, they 
must rely upon the discretion of the judge: 
Jamison v. Beid. 2 G. Gr., 394. 

Signing by bystanders: The only rem
edy, when the court refuses to sign a bill of 
exceptions or signs an incorrect one, is by 
the signature by bystanders to a correct bill. 
A bill cannot be impugned by affidavits: 
Woodworth v. Byerly, 43-106. 

Where a bill of exceptions is signed by 
bystanders, it should be drawn up and signed 
at the time of the trial: Clark v. Parvin, 
Mor., 371. 

Where time beyond the term has been 
given for filing the bill that method does not 
obtain: St. John v. Wallace, 25-21. 

The attorneys of a party are not proper 
persons, as bystanders, to sign a bill of ex-

ceptionsof such party: Ibid.; Simon v. Weigel, 
10-505. 

It is not necessary that the judge certify 
to his refusal to sign the bill of exceptions. 
That fact may be proved by the evidence of 
the bystanders, as here provided: Craig v. 
Andrews, 7-17. 

A bill of exceptions signed by bystanders 
is not sufficient if it merely states what they 
understand the action of the court to be: 
Clark v. Parvin, Mor., 371. 

To authorize a bill of exceptions signed 
by bystanders it must appear that the judge 
refused to sign it: Edgar v. Caldwell, Mor.. 
434. 

Where a judge refuses to sign a correct 
bill of exceptions the only remedy is by 
obtaining the signatures of bystanders. 
Whether this method can be pursued where 
the time to file a bill of exceptions is extended 
beyond the term, quaere. But if the party 
accepts the incorrect bill and prosecutes his 
appeal therefrom, and judgment is rendered 
against him he cannot upon such facts obtain 
relief from such judgment in an action in 
equity: Bellows v. Tod, 52-359. 

As to signing bills of exception by ref
eree, see \ 3742. 

SEC. 3764. Must be on material point. No exception shall be 
regarded in the supreme court unless the ruling has been on a material 
point, and the effect thereof prejudicial to the rights of the party excepting. 
[C.73, §2836; R., §3111.] 

Ruling not reviewed unless prejudicial: 
An exception will not be regarded in the 
supreme court unless the ruling has been on 
a material point, and prejudicial to the rights 
of the party excepting: Bremer County Bank 
v. Eastman, 34-392. 

Mere abstract questions or those involving 
rights no longer existing will not be consid
ered on appeal: Potts v. Tuttle, 79-253; Chicago, 
B. I. & P. B. Co. v. Dey, 76-278. 

Where it is apparent that in view of the 
undisputed facts in the case a judgment on 
reversal and new trial must result for the 
party who has been successful on the first 
trial, the court will not reverse a case for 
errors but will affirm the judgment: Schoen-
Jiofel Brewing Co. v. Armstrong, 89-673. 

A judgment will not be reversed for an 
error committed by the trial court, unless 
appellant has been prejudiced thereby: Tuck 
v. Singer Mfg. Co., 67-576; Whitney v. Brownell, 
71-251. 

A judgment will not be reversed in con
sequence of errors which do not operate in
juriously upon the party seeking reversal: 
Oranger v. Buzick, 3 G. Gr., 570. 

A case will not be reversed on account of 
error in the action of the court below which 
has worked no prejudice to the appellant: 
Union Ag'l, etc., Ass'n v. Neill, 31-95; Wile ». 
Wright, 32-451; Hamilton v. Floyd, 20-598; 
Crawford v. Paine, 19-172; Bell v. Byerson, 11-
233; Smith v. Eaton, 50-488. 

One of two co-parties cannot object on ap
peal that a judgment against them jointly is 
erroneous because a judgment against his 
co-party was not proper, such co-party not 
having appealed: Hoadley v. Hammond, 63-
599. 
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A party cannot, on appeal, complain of 
rulings which are in his favor, or a judg
ment so far as it is in his favor: Boyec v. 
Wabash B. Co., 63-70; Hintrager v. Hennessy, 
46-600; Bay v. Mill Owners' Mut. F. Ins. Co., 
70-710. 

A party cannot complain of an erroneous 
instruction when the error relied on is in 
his favor: Deere v. Wolf, 77-115. 

Where the answers to questions objected 
to are favorable to the party objecting, the 
error, if any, will be without prejudice: State 
v. McGee, 81-17. 

A party having objected to evidence, 
which was thereupon admitted only for a 
particular purpose, cannot afterwards com
plain on appeal that such evidence should 
have been admitted for otherpurposes: Hen
derson v. Chicago, B. I. & P. B. Co., 48-216. 

Refusal to strike out immaterial matter 
in a pleading, upon motion, cannot be re
viewed upon appeal: Abbott v. Striblen, 6-191. 

Refusal to allow an amended answer to be 
filed will be deemed error without prejudice, 
where it appears that all the facts alleged 
in the amended answer might have been 
proven under the original answer: Hough i>. 
Housel, 20-19. 

Allowance of an amendment which works 
no prejudice to the party appealing cannot 
be made aground for reversal: Tabor v. Foyt 
56-539. 

It is not sufficient simply to show error 
in the ruling as to an application to amend 
a pleading; prejudice must also appear: 
Cuyar v. Minnesota Thresher Mfg. Co., 66 N. 
W., 83. 

Where an objection to a juror based upon 
his having a previously formed opinion with 
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reference to the facts relating to a certain 
issue in the case was overruled, held, that 
such ruling would be error without preju
dice where it appeared that the facts as to 
that issue in the case were not in controversy: 
Albia v. O'Harra, 64-297. 

The exclusion of evidence by the consent 
of a party cannot be made ground for re
versal: Wilson v. McAdams, 10-590. 

I t is not necessary to reverse a judgment 
for failure to instruct as to the necessity of 
finding a fact which is substantially admitted 
of record: State v. Shank, 79-47. 

In an action to recover damages for the 
•wrongful suing out of attachment, errors in 
the instructions with reference to the meas
ure of damages will be immaterial where the 
attachment was not wrongfully sued out: 
Mayne v. Council Bluffs Savings Batik, 80-710. 

That failure to allow nominal damages 
will be deemed without prejudice, see notes 
to ? 4139. 

Error not affecting' the result: An error 
committed in favor of an intervenor to whom 
no relief of any kind is finally granted is 
without prejudice and no ground of com
plaint upon appeal: Farmers'Bank v. Arthur, 
75-129. 

Where the jury by a special verdict found 
that an alleged contract had never existed, 
held, that the exclusion of evidence relating 
solely to plaintiff's measure of damages for a 
breach of the contract was immaterial and 
without prejudice: Carruthers v. McMurray, 
75-173. 

An error in admitting evidence as to spe
cial damages is without prejudice and is not 
ground for reversal, when the court does not 
render judgment for any damages: Coleman 
v. Reel, 75-304. 

An instruction which erroneously ex
cludes a claim on a contract is without preju
dice, when the contract upon which the 
claim is made is invalid: King v. Mahaska 
County, 75-329. 

Erroneous rulings in regard to matters 
which were material on the trial only upon 
a theory of the case not accepted by the jury 
in their verdict, will constitute error with
out prejudice: Mclntire v. Eastman, 76-455. 

Where in a prosecution for murder com
plaint was made of the admission in evi
dence of acts and declarations of an alleged 
co-conspirator, not made in the presence of 
the defendant, held, that as the jury returned 
a verdict of manslaughter its findings must 
have been that the killing was not the result 
of conspiracy, and therefore any errors in 
instructions with reference to conspiracy 
were errors without prejudice: State v. Bow, 
81-138. 

Where it appears from the finding of the 
jury that a recovery could not have been 
had- upon an issue raised in the case, the 
case will not be reversed on account of fail
ure to present such issue: Churchill v. Grone-
vAg, 81-449. 

Where under the finding of facts by the 
jury it appears that an erroneous instruc
tion could not have affected the result, it 
will be deemed to have been without preju
dice: Fisk v. Chicago, M. & St.P.B.Co., 83-253. 

The fact that a party introduced evi

dence not required to sustain his cause of 
action will not constitute prejudicial error: 
Hagan v. Merchants', etc., Ins. Co., 81-321. 

It is not prejudicial error to fail to call 
attention of the jury by instructions to an 
issue in a case on which there is no evi
dence to support a verdict in behalf of the 
party complaining: Flanagan v. Baltimore & 
O. B. Co., 83-639. 

A case will not be reversed for the giv
ing of an instruction, where the verdict 
could not have been different had the in
struction not been given: Phelps v. Walkey, 
84-120. 

Where there is an error as to instruc
tions, but the evidence is such that had 
there been a correct instruction and a ver
dict the other way, it would properly have 
been set aside for want of support in the 
evidence, the error as to the instruction 
will be deemed to have been without preju
dice: Croddy v. Chicago, B. I. & P. B. Co., 
91-598. 

Error in admitting evidence upon an issue 
not finally submitted to the jury is without 
prejudice: Tndock v. Donahue, 85-748. 

Error committed in instructions with ref
erence to a higher degree of a crime than 
that for which defendant is convicted will 
not necessarily be error without prejudice. 
Thus where in a prosecution for murder the 
court erred in instructing the jury as to 
whether certain facts would constitute a 
provocation reducing the crime to man
slaughter, held, that such error was not with
out prejudice, although the conviction was 
for manslaughter: State v. Adams, 78-292. 

The giving of contradictory instructions 
will be regarded as prejudicial error, which 
will be reversed upon appeal, as it would be 
uncertain which one the jury followed: Ne
ville v. Chicago & N. W. B. Co., 79-232. 

I t cannot be claimed that because evi
dence which is erroneously excluded is 
cumulative, therefore the error is without 
prejudice: Snyder v. Witwer, 82-652. 

A judgment will not be disturbed upon 
appeal because of error in the admission of 
evidence where it appears that no prejudice 
resulted: Seska v. Chicago, M. & St. P. B. Co., 
77-137. 

Refusal of the court to give a proper in
struction with reference to the weight of a 
witness' testimony where general instruc
tions as to the right of the jury to judge of 
the evidence have been given, is error with
out prejudice: Bever v. Spangler, 93-576. 

Where a mistake was made in the decree 
in the numbers of certain certificates of 
stock ordered to be sold, held, that the error 
was without prejudice and no ground for re
versal: Ft. Madison Lumber Co. v. Batavian 
Bank, 77-393. 

Error in sustaining a motion to strike on 
grounds which should have been raised by 
demurrer will be error without prejudice, 
where no objection is made to the motion on 
that ground and the matter stricken out 
would have properly been held insufficient 
on demurrer: Chase v. Kaynor, 78-449. 

Where it appears from the testimony and 
the finding of the court that no prejudice 
could have resulted from the admission of 
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testimony objected to, errors in the submis
sion will not be ground for reversal: Rap-
pbeye v. Cook, 79-564. 

The admission of certain evidence, held, 
if erroneous, to be error without prejudice, 
and not ground for reversal: Worden v. 
Humestondc S. R. Co., 76-310. 

Although the overruling of a motion to 
strike redundant and irrelevant matter from 
a petition may be erroneous, it is error with
out prejudice, for the defendant may urge 
his objection at the trial: Ida County v. 
Woods, 79-148. 

Where in attachment suit judgment for 
five cents was rendered for defendant on a 
counter-claim for the wrongful suing out of 
the attachment, held, that inasmuch as the 
judgment was for defendant in the main ac
tion, the error if it was such, in rendering 
judgment on the counter-claim without suffi
cient evidence, was error without prejudice, 
and would not require reversal: Richardson 
v. McLaughlin, 92-393. 

An erroneous instruction as to the meas
ure of recovery will be error without preju
dice if no recovery whatever on the claim re
ferred to is had: White v. Byam, 64 N. W., 765. 

Where the court properly takes the case 
from the jury and directs a verdict any er
ror in ruling on challenges to jurors, becomes 
error without prejudice: Metlerup v. Travel
er's Ins. Co., 63 N. W., 665. 

Where proceedings in the trial of the 
case had been improper, held, that the case 
would be reversed, although the verdict was 
rendered for defendant by direction of the 
court for insufficiency of plaintiff's evidence: 
Moore v. Chicago, St. P . & K. G. R. Co., 93-
484. 

It is not error to refuse to give an instruc
tion with reference to a matter which in 
view of the verdict of the jury could not 
have affected the result of the case: Jones v. 
Cooper, 65 N. W., 1000. 

Judgment on the verdict of a jury should 
not be reversed on account of misconduct of 
the jury unless it appears that such miscon
duct resulted prejudicially to the party com
plaining: Hathaway v. Burlington, C. R. & N. 
R. Co., 66 N.W., 892. 

Where a change of place of trial, on 
account of action being brought in wrong 
county, has been ordered, failure to comply 
with which would operate as a discontinu
ance under statutory provisions, the dis
missal of the action upon the election of the 
Íiarty not to so file the papers will, even if 
rregular, be error without prejudice: Ea

gerly v. Stewart, 86-87. 
Waiver of error: Where improper evi

dence is permitted to remain in a criminal 
case, without objection, the error in its ad-
misson is waived: State v. Stickley, 41-232. 

The action of the court in requiring ad
ditional security on a replevin bond, held not 
to be ground for reversal as such order 
could not affect the validity of the judgment 
when rendered on the merits, and the error, 
if any, was waived by the compliance there
with: Pritchard v. Hopkins, 52-120. 

Where defendant was by the court ordered 
to answer, and thereafter obtained an exten
sion of time within which to answer, and, 

upon his failure to comply, default was en
tered against him, lield, that any error in the 
first order requiring defendant to answer 
was error without prejudice: Rock v. Wal
lace, 15-379. 

Even if the cross-examination is improper 
the objecting party waives any error con
nected therewith by allowing the introduc
tion of evidence of the same witness to such 
facts without objection: State v. JSifert, 65 N. 
W., 309. 

Errors subsequently cured: Where an 
action of the court is at the time erroneous 
(as, for instance, in admitting a written in
strument without proper proof of the signa
ture), yet if subsequent evidence is such as 
to render the action of the court proper 
thereunder, there is no ground for reversal: 
Davenport v. Cummings, 15-219. 

Judgment in favor of the party beneficially 
interested will not be reversed on account 
of error of the referee in finding in favor of 
a party not entitled: Williams v. Brown, 28-
247. 

Error in striking defendant's answer from 
the files, on motion, is cured by subsequently 
allowing defendant to prove the defense al
leged when the evidence fails to establish 
the same: McNamara v. Estes, 22-246. 

Where an erroneous ruling is made but 
is afterwards corrected by the trial court, 
the error is cured by the subsequent action 
and is not ground for reversal upon appeal: 
Van Horn v. Overman, 75-421. 

An error in admitting secondary evidence 
is cured and without prejudice when prim
ary evidence is afterwards admitted upon the 
same matter: Amos v. Buck, 75-651. 

The sustaining of an objection to a ques
tion will be error without prejudice where 
the witness afterwards testifies fully as to 
the matter inquired about: Way v. Chicago 
& 1ST. W. R. Co., 76-393. 

Where a witness testified as to the result 
of a conversation without having testified 
that he was present, held, that any error in 
refusing to sustain an objection on that ac
count was error without prejudice in view of 
the cross-examination by the opposite party: 
Seekel v. Norman, 78-254. 

Error in excluding the evidence of a wit
ness cannot be complained of on appeal where 
it appears that he was afterwards recalled 
and permitted to testify fully as to the mat
ter referred to: Stats v. Shank, 79-47. 

Where objections to questions on cross-
examination are sustained on the ground that 
they are not proper in cross-examination, but 
the party afterwards makes the witness his 
own and thus secures answers to such ques
tions, error in the exclusion of the evidence 
will be deemed without prejudice: In re As
signment of Rea, 82-231. 

The sustaining of an objection to a ques
tion will be error without prejudice if the 
witness afterwards testifies fully as to the 
matter thus inquired about: Cahalan v. Caha-
lan, 82-416. 

Error in overruling a challenge to a juror, 
held to be without prejudice where the juror 
did not sit, and the defendant had not ex
hausted his peremptory challenges: State v. 
Brownlee, 84-473. 
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Where evidence as to damages was im
properly admitted, but the court required a 
remission of a portion of the verdict, greater 
than could have been due to such improper 
admission of evidence, held, that the error 
was thereby cured: Hurlbut v. Hardenhrooh, 
85-606. 

Where evidence was erroneously re
ceived in support of one count of an indict
ment, but the court afterwards instructed 
the jury to find for defendant on that count, 
held, that the error in the receipt of the 
evidence was cured: State v. Craig, 78-637. 

Where certain books were admitted in 
evidence and extracts were read therefrom, 
and afterwards the books were excluded, 
lield, that such ruling removed any preju
dice that might have resulted from the im
proper admission of evidence of witnesses 
with reference to such books: Sea v. Scully, 
76-343. 

As to curing error by instructions, see 
notes to ? 3705. 

Errors •which have ceased to be preju
dicial: A judgment will not be reversed 
which, however erroneous when made, has, 
by reason of a change in circumstances, 
ceased to be prejudicial to the complaining 
party State ex rel. v. Waterloo Savings Bank, 
39-706. 

The supreme court will not reverse a case 
in behalf of a party where the right which 
he seeks to protect, if it ever existed, has 
expired: Cutcomp v. Ult, 60-156. 

The supreme court will not review the 
ruling of a lower court denying a judgment 
of ouster as to officers already out of office: 
State ex rel. v. Powell, 70 N. W., 592. 

The improper substitution of a new appeal 
bond on an appeal from a justice of the peace, 
held to be error without prejudice where 
judgment on such appeal was for the party 
appealing and giving the bond: Hammitt v. 
Coffin, 3 G. Gr., 205. 

Where persons bound over to await the 
action of the grand jury bring a proceeding, 
by habeas corpus, to test the correctness of 
the action of the magistrate, and being re
manded to custody thereupon appeal from 
such order, a subsequent indictment by the 
grand jury for the same offense will render 
the decision in the habeas corpus proceeding 
immaterial and the appeal will be dismissed: 
Witnwre v. Burgan, 70-161. 

Rulings upon demurrer; when deemed 
without prejudice: The fact that a demur
rer based on an insufficient ground is errone
ously sustained will not be ground for re
versal, where there could have been no 
recovery upon the count of the petition to 
which the demurrer was directed: Childs v. 
Bobbins, 61-109. 

Where the lower court, in ruling on the 
demurrer to a petition, erroneously sustains 
it as to some portions thereof, but the action 
is determined in favor of plaintiff, and he is 
given the relief demanded, the ruling on the 
demurrer will be considered as error with
out prejudice: Scott v. Union County, 63-583. 

The fact that the court erroneously sus
tains a demurrer to a count of the answer is 
error without prejudice, where the issue 
raised by such count is elsewhere presented 

and passed upon by the jury: McKeever v. 
Jenks, 59-300. • 

Where a demurrer to a petition was over
ruled and plaintiff thereupon filed an amend
ed petition setting out the cause of action 
fully, held, that any error of the court in 
overruling the demurrer was without prej
udice to the defendant: Qillis v. Matthews, 4 
G. Gr., 254. 

Where a demurrer to a portion of an an
swer was overruled, but under the instruc
tions the issue thereby presented was, by 
implication, excluded from the jury and not 
considered by them, held, that the error, if 
any, in the ruling on the demurrer was with
out prejudice: Flanagan v. Mc Williams, 52-
148. 

Where a demurrer is erroneously sus
tained upon one ground, and overruled upon 
another as to which it should have been sus
tained, the action of the court will be re
versed on appeal in order that the appellant 
may be enabled to take such action as he 
might have taken in the lower court if the 
demurrer had been sustained on a proper 
ground: District T'p v. Independent Dist., 63-
188. 

Error without prejudice in rulings upon 
evidence: Where, from the instructions or 
from other parts of the record, it is made to 
appear that error in the admission of testi
mony has worked no prejudice to the party 
objecting, the cause should not be reversed 
on that ground: Woodward v. Horst, 10-120. 

A cause will not be reversed for the ad
mission of evidence which cannot have been 
prejudicial to the party complaining, even 
though such evidence was inadmissible: g uinton v. Van Tuyl, 30-554; Cooper v. Mills 

ounty, 69-350; Walsh v. ¿Etna L. Ins. Co., 
30-133. 

The admission of evidence which is of no 
legal weight and could not influence a court 
will, in case of a trial to the court, be deemed 
error without prejudice: Asbach v. Chicago, 
B. &Q.B. Co., 86-101. 

Mere technical errors as to the admission 
or exclusion of evidence will not be sufficient 
to require reversal where it appears that no 
substantial prejudice has resulted: Bever v. 
Spanqler, 93-576. 

Where, under the issues and the evidence, 
plaintiff could not recover, even had defend
ant introduced no evidence whatever, any 
error in the admission or exclusion of evi
dence cannot be complained of by plaintiff: 
George v. Eason, 69-461. 

Where it appears that answers to questions 
which were properly objected to were favor
able rather than adverse to the party object
ing, the overruling of the objection will be 
considered as error without prejudice: An
drews v. Woodcock, 14-397; Broth v. Beitz, 15-
436. 

A judgment will not be reversed for im
proper rejection of testimony when the court 
is satisfied that justice has been done and 
that there is no reason to believe that a dif
ferent result would be reached upon a new 
trial: Pelamourges v. Clark, 9-1. 

Where the j ury have returned their ver
dict against a party seeking to recover, any 
error in the admission of evidence having a 
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tendency merely to limit the extent of his 
recovery will be error without prejudice: 
Chambers v. Grout, 63-342. 

The admission of unimportant and irrele
vant evidence, if without prejudice, will not 
operate to reverse a case on appeal, though 
such admission may have been error: Mc-
Kenzie v. Killer, 27-254; Curl v. Chicago, B. I. 
& P. B. Co., 63-417. 

Where immaterial evidence was admitted, 
in the main without objection, held, that the 
judgment would not be reversed because an 
inconsiderable portion thereof was admitted 
over the party's objection: Weilz v. Fwen, 
50-34. 

Error in admitting or rejecting evidence 
is cured by a subsequent admission, by the 
party objecting, of the fact which the evi
dence tended toprove: Murray v. Wells, 57-26; 
Liston v. Central Iowa B. Co., 70-714. 

The supreme court will not reverse a case 
for the rejection of testimony which could 
not have changed the verdict: Bobinson v. 
Keith, 25-321; Slate v. Hallett, 63-259. 

The execution of a deposition will not be 
made a ground for reversal where it appears 
that it does not tend to prove or disprove any 
fact in issue between the parties: Kelly v. 
Ford, 4-140. 

Error in admitting or refusing to exclude 
evidence will not be sufficient ground for re
versal where the result must have been the 
same if the evidence had been excluded: 
Brayley v. Boss, 33-505; Courtwright v. Stride-
1er, 37-382; Jaques v. Sax, 39-367; Langford v. 
Otturmca Water Power Co., 59-283; Amsdenv. 
Dubuque & S. C. B. Co., 13-132: Holt v. Brown, 
63-319; Celair v. Chicago & N.WB. Co., 43-
662; Hubbard v. Mason City, 60-400. 

A cause will not be reversed for the ad
mission of evidence which does not cast any 
greater burden upon the opposite party than 
he would have had without the admission of 
such evidence: Barker v. Kuhn, 38-392. 

Admission of improper evidence as to a 
matter which is self-evident or of common 
observation known to all men, and in accord 
with such common observation, cannot be 
considered prejudicial: State v. Smith, 46-670; 
Kline v. Kansas (My, St. J. & C. B. B. Co., 50-
656. 

Where objection to the testimony of the 
witness is withdrawn and the party originally 
offering such testimony declines to recall the 
witness, error in rejecting the testimony 
will be deemed to have been without preju
dice: State v. Smith, 68N.W., 428. 

I t is not error for a trial court to refuse 
to permit a witness to answer questions ob
jected to when he has already in substance 
answered the same questions: Ludwig v. 
Blacksliere, 71 N. W., 356. 

The exclusion of evidence will constitute 
error without prejudice where the witness is 
afterwards allowed to testify fully as to the 
matters called for by the question objected 
to: Keouoh v. Scott County, 28-337; State v. 
Geddis, 42-264; Allison v. Chicago & N. W. B. 
Co., 42-274; Ham v. Wisconsin, La N.B. Co., 
61-716; Beed v. Chicago, B. 1. áP. B. Co., 57-
23; Abellv. Cross, 17-171; State v. Nelson, 58-
208; Sprague v. Atlee, 81-1; Miller v. James, 
86-242; Brown v. Sioux City & P. B. Co., 62 
N.W., 737. 

Where the lower court erred in admitting 
testimony, but sufficient evidence was prop
erly admitted to justify the judgment, held, 
that the error was without prejudice and the 
judgment would not be disturbed: Bosenthal 
v. Miller, 79-130. 

An error in submitting a question of estop
pel to the jury, held not prejudicial when the 
effect of the estoppel, if it had been proven, 
would be to establish a fact which was other
wise proven: Bartlett v. Fireman's Fund Ins. 
Co., 77-155. 

The admission of incompetent evidence 
to prove a fact already admitted, which could 
not be regarded as relating to the point in 
issue, held not prejudicial: Key v. Des Moines 
Ins. Co., 77-174. 

Error in allowing the introduction of a 
portion only of a deposition, held to be error 
without prejudice in view of the fact that 
the entire deposition was afterwards intro
duced: Bixby v. Carskaddon, 63-164. 

The overruling of a motion to suppress a 
deposition is error without prejudice, where 
the witness testifies in person on the trial, 
and such testimony is more favorable to the 
party complaining than that in the deposi
tion: Curry v. Allen, 60-387. 

Judgment will not be reversed for erro
neous admission of evidence to establish a 
fact which is sufficiently established by 
other and competent evidence: Fllwood v. 
Wilson, 21-523; McCrary v. Deming, 38-527; 
Le Grand Quarry Co. v. Beichard, 40-161; 
Wallace v. Wallace, 62-651; State v. Shelton, 
64-333; Jackson v. Boyles, 64-428; Stone v. 
Ballinyall, 41-291; Siltz v. Hawkeye Ins. Co., 
71-710; Morgan v. Wilfley, 71-212. But see 
Oppenlieimer v. Barr, 71-525; Muir v. Miller, 
82-700; Bartlett v. Fireman's Fund Ins. Co., 
77-155; State v. Black, 89-737. 

A judgment will not be reversed for error 
in admitting testimony to prove title when 
the title is subsequently established by 
competent evidence: Des Moines v. Casady, 
21-570. 

Error in rejecting evidence will be 
deemed to have been without prejudice 
where the facts to be proven by such, evi
dence are otherwise fully established: Lowe 
v. Lowe, 40-220; State v. Woodson, 41-425; 
Hoadley v. Hammond, 63-599; State v. Pratt, 
40-631; Parcell v. McBeynolds, 71-623. 

It will not constitute prejudicial error 
that evidence is admitted to establish a fact 
which is already admitted by the pleadings: 
Blotcky v. Caplan, 91-352. 

Held, that defendant was not prejudiced 
by the rejection of testimony which had 
been once introduced and was again offered 
to the jury: Smith v. Howard, 28-51. 

Where the jury has failed to allow exem
plary damages, any error in the admission of 
evidence as to malice will be error without 
prejudice: Brown v. Hendrickson, 69-749. 

The admission of evidence upon a prose
cution for murder, tending to show malice 
and deliberation, held error without preju
dice in view of the fact that defendant was 
convicted only of manslaughter: State v. 
Middleham, 62-150. 

Where a witness, in a prosecution for as
sault with intent to commit murder, gave 
evidence tending to show malice, and a 
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cross-question to such witness by defendant's 
counsel was overruled, held, that as defend
ant was convicted only of assault arid bat
tery, the error, if any, was without preju
dice: State v. Graham, 51-72. 

A cause will not be reversed on appeal 
upon the ground that the evidence is not ad
mitted in the proper order, or for the reason 
that a fact which should be proved in the 
first instance by one party is established by 
the testimony of the other: Cook Mfg. Co. v. 
Bandall, 62-244. 

If, in answer to an improper question, 
matter is elicited not responsive thereto, the 
error of the court in overruling an objection 
to the question will not justify a reversal on 
the ground of prejudice from the part of the 
answer not responsive to the question. In 
such case the court should be asked to strike 
out the irresponsive matter: Hatfield v. Chi
cago, B. I. & P. B. Co., 61-434. 

A verdict will not be set aside because in 
conflict with evidence which is irrelevant 
and immaterial, even though admitted with
out objection: Scott v. Morse, 54-732. 

A cause will not be reversed on the ground 
that an objection to an improper question 
has been overruled, if the question itself was 
not followed by an improper answer: State v. 
Groóme, 10-308. 

As to what must appear in the record in 
order that error in rulings upon evidence 
may be considered, see notes to \ 4123. 

Error in admitting evidence cured by tak
ing it from jury, see notes to % 3705. 

Error without prejudice as to instruc
tions, see notes to ? 3705. 

That error is prejudicial must affirma
tively appear: A party appealing from a 
ruling of the lower court must not only show 
affirmative error, but also error prejudicial 
to his substantive rights: Fulmer v. Fulmer, 
22-230; Blackburn v. Powers, 40-681; Brewing-
ton v. Pattern, 1-121. 

Where the evidence in an action triable 
de novo was not properly certified, and was 
on motion stricken from the abstract, held, 
that the court would not consider an alleged 
error of the court below in dismissing plain
tiff's petition, for the reason that even if 
there was error in the ruling it could not 
be determined, in the absence of the evi
dence, whether plaintiff was entitled to re
cover: Hoy v. Cowgill, 52-711. 

Where it is claimed that the jurors have 
taken improper considerations into account 
in determining their verdict, prejudice must 
be shown, or sufficient ground must appear 
for presuming prejudice, to warrant a re
versal on account of refusal of the lower 
court to grant a new trial on that ground: 
State v. Woodson, 41-425. 

Error appearing, presumed prejudicial: 
Error in the admission of evidence will not 
be deemed to have been without prejudice 
if such evidence is material. The admission 
of incompetent evidence has been held to be 
error without prejudice in cases where i t 
appears that the judgment or verdict could 
not have been different had the evidence 

SEC. 3756. New trial—grounds 
in the same court of an issue of fact, < 
verdict by a jury, report of a refer* 

been excluded; but no such ruling has been 
made where the evidence held to be unlaw
ful constituted the whole of the proof of the 
party offering it, or added to the weight of 
the testimony in his behalf: Smith v. Johnson, 
45-308. 

When there has been error a presump
tion of prejudice arises, and if the record 
fails to satisfy the supreme court that no 
prejudice has been caused, then such error 
cannot be disregarded: Potter v. Chicago, B. 
I. & P. B. Co., 46-399; Strobel v. Moser, 70-
126; Beynolds v. Keokuk, 72-371; McCormick 
Harvesting Machine Co. v. Jacobson, 73-546; 
McNamara v. New Melleray, 88-502; Swanson 
v. French, 92-695; Herring v. Herring's Estate, 
62 N.W. 666; Hibbard v. Zenor, 75-471; Hall 
v. Chicago, B. I. & P. B. Co., 84-311. 

Where a conflict in the instructions arises 
from giving an erroneous instruction incon
sistent with others given, although it is not 
shown that such instruction was considered 
and had an effect upon their decision, it will 
be presumed that it was considered, and the 
verdict will be set aside: Carlin v. Chicago, 
B. 1. & P. B. Co., 31-370. But see notes to \ 
3705 (IV, d.). 

Where evidence is admitted over the ob
jection of a party it will be presumed that 
the jury considered it, and that, if it was 
erroneously admitted, prejudice resulted: 
Leaseman v. Nicholson, 59-259; Byan v. Con
way, 93-513; Ameyv. Meyer, 65 N. W., 337. 

An erroneous instruction will not be 
deemed to be without prejudice unless the 
fact appears affirmatively: Boby v. Appanoose 
County, 63-113. 

If the instruction is erroneous or mis
leading it will be presumed that there was 
evidence to which it was applicable, and 
that it therefore constituted prejudicial er
ror: Harrison v. Charlton, 37-134; Warbasse v. 
Card, 74-306. 

If error in admitting evidence appears it 
must be affirmatively shown to be without 
prejudice to warrant its being disregarded: 
George v. Keokuk & D. M. B. Co., 53-503. 

Prejudice will be presumed from an er
roneous ruling upon a motion for change of 
venue: Ferguson v. Davis County, 51-220. 

While a presumption of prejudice will 
arise from a legal error, yet such presump
tion may be overcome; and where it is made 
to appear affirmatively that no prejudice did 
or could have resulted from the error, the 
case should not be reversed therefor: Dunne 
v. Deery, 40-251. 

Where an instruction is erroneous, preju
dice will be presumed therefrom and to 
avoid reversal on that ground it must af
firmatively appear that the error was with
out _prejudice: Thomas v. Chicago, M. & St. 
P. B. Co., 93-248. 

The fact that the jury makes a finding 
which would establish liability regardless of 
the error involved in the instruction, will 
not necessarily show that the instruction 
was without prejudice: Ibid. 

What record must show: Error must 
affirmatively appear: See notes to \ 4139. 

for. A new trial is a re-examination 
>r some part or portions thereof, after 
3e, or a decision by the court. The 
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former report, verdict or decision, or some part or portion thereof, shall be 
vacated and a new trial granted, on the application of the party aggrieved, 
for the following causes affecting materially the substantial rights of such 
party: 

1. Irregularity in the proceedings of the court, jury, referee or prevail
ing party; or any order of the court or referee, or abuse of discretion, by 
which the party was prevented from having a fair trial; 

2. Misconduct of the jury or prevailing party; 
3. Accident or surprise which ordinary prudence could not have guarded 

against; 
4. Excessive damages appearing to have been given under the influence 

of passion or prejudice; 
5. Error in the assessment of the amount of recovery, whether too large 

or too small, where the action is upon a contract or for the injury or deten
tion of property; 

6. That the verdict, report or decision is not sustained by sufficient evi
dence, or is contrary to law; 

7. Newly discovered evidence, material for the party applying, which 
he could not with reasonable diligence have discovered and produced at the 
trial; 

8. Error of law occurring at the trial, excepted to by the party making 
the application; 

9. That the pleadings of the prevailing party do not state facts sufficient 
to constitute a cause of action or defense, as the case may be, specifying 
wherein they are defective. [C. '73, § 2837; R., § 3112.] 

As to granting new trial on appeal, see 
notes to I 4139. 

As to new trial in criminal cases, see \\ 
5422-5426. 

As to new trial on petition, see \\ 4091-
4099. 

I. I N GENERAL.. 

Presumption in favor of court's action: 
There are many things attendant upon the 
trial in a nisi prius court which never, can be 
presented to an appellate court. The former 
has much better facilities for determining 
whether justice has been done, or whether 
there has been accident or surprise to the 
prejudice of the unsuccessful party, and its 
ruling is always regarded by the supreme 
court as having a presumption in its favor: 
Conklin v. Dubuque, 54-571; Hill v. Denslin-
ger, 61-240; Johnson v. Chicago, B. I. & P. B. 
Co., 58-348. 

Discretion: A motion for a new trial is 
addressed to the sound discretion of the 
court, and such discretion will not be inter
fered with, unless it is manifest that it has 
been improperly exercised: Freeman v. Bich, 
1-504; nuble v. McDonald, 7-90; Pickering" v. 
Kirkpatrick, 32-163; New York Piano Forte 
Co. v. Mueller, 38-552; Donahue v. Lannan, 
70-73; Murray'V. Weber, 92-757; Arctic King 
Befrigeratm- Co. v. Kelly, 63 N. W., 676. And 
see notes to \ 4139. 

But this discretion is a legal one, and must 
be exercised according to the rules of law: 
titeicart v. Burlingtcm & M. B. B. Co., 11-62; 
Stockwell v. Chicago, C. & D. B. Co., 43-470. 

The ruling upon a motion for a new trial 
will not be disturbed upon appeal where it 
appears that the court has not abused its 
discretion by such ruling. This is especially 
true where a motion for a new trial is granted: 
Peebles v. Peebles, 77-11. 

Where the evidence is conflicting, and 
the court in the exercise of its discretion 
sustains a motion to set aside a verdict on 
the ground that it is not-sustained by suffi
cient evidence, the ruling will not be inter
fered with unless it clearly appears that in
justice has been done: Morgan v. Wagner,1Q~ 
174. 

The motion being addressed to the sound 
discretion of the court, the judge may take 
into consideration in ruling upon it, facts 
which are within his knowledge as having 
transpired in the trial of another case: Searcy 
v. Martin-Woods Co., 93-420. 

A motion for a new trial is addressed to the 
sound discretion of the court and its action 
thereon will not be reversed unless it is man
ifest that such discretion has been improp
erly exercised, and this rule is especially 
applicable where a motion for a new trial is 
sustained : Hopkins v. Knapp & Spaulding Co., 
92—212. 

Where the evidence of alleged miscon
duct of the jury is conflicting, the action of 
the lower court in granting a new trial will 
not be interfered with.- Ibid. 

And see notes to ? 4139, with reference to 
a review on appeal of the action of the court 
below in granting or refusing a new trial. 

Substantial justice: A new trial should 
not be granted where justice has been done 
and the merits correctly decided: Woodward 
v. Horst, 10-120. 

If there are strong probable grounds to 
believe that all the merits of the case have 
not been fully tried and that justice has not 
been done, the court will be justified in 
granting a new triaU Deere v. McConnells, 
15-269. 

Bill of exceptions: A rule of court to the 
effect that no motion for new trial should be 
heard until a bill of exceptions was pre-
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sented ready for signature, etc., held incon
sistent with the statutory provisions for new 
trial. The trial court is presumed and bound 
to know what occurred during the trial with
out a bill of exceptions: Emery v.Emery, 54-
106. 

Waiver: A motion for new trial is waived 
by motion for judgment upon special findings 
in opposition to the general verdict. Such 
temporary waiver of a motion for new trial 
has the effect of a withdrawal of it: Nixon v. 
Downey, 49-166. 

Negligence: Both in equity and in law, 
the negligence of a party or his agent or at
torney, which alone produces an adverse 
result, will estop him from claiming relief as 
to such result: White v. Poorman, 24-108. 

Where it does not appear that the knowl
edge of an irregularity for which a new trial 
is asked was acquired by the party in time to 
do anything to avoid the prejudice resulting 
from the misconduct of the jury, held, that 
his r ight to a new trial was not defeated: 
Okson v. Meaner, 40-662. 

Where a party does not examine the jurors 
under oath or otherwise as to their qualifica
tions and competency, he cannot make an ob
jection to a juror, which would thus have 
been disclosed, the ground for a new trial: 
Stewart v. Ficbank, 3-191; McKinney v. Simp
son, 51-662; State ex rel. v. Funck, 17-365; Fa-
vilk v. Shehan, 68-241. 

Where no diligence whatever to discover 
a mistake is shown and no excuse for the 
failure to discover it is averred a new trial 
on account of such mistake should not be 
granted: Beed v. Lane, 65 N. W., 380. 

As to the diligence in discovery of evi
dence, see infra, II, f. 

The trial judge ought to grant a new 
trial whenever his superior and more com
prehensive judgment teaches him that the 
verdict of the jury fails to administer substan
tial justice. The trial judge is not to be gov
erned by the rule which guides the supreme 
court in determining whether they will re
verse the action of the lower court in ruling 
upon a motion for a new trial: Kem v. May, 
92-674. 

Concurring verdicts: The court should 
require a much stronger case to be made in 
the application for a new trial, where two ver
dicts have been rendered in favor of the same 
party; yet such second verdict by no means 
concludes the court from again granting a 
new trial, and especially when the second ap
plication is based on. another ground: Jour-
dan v. Beed, 1-135. 

If the jury have disregarded the law or 
have rendered two concurring verdicts that 
show a want of fair and proper exercise of 
judgment on the testimony submitted, and 
are against the evidence, a third trial ought 
to be granted: Carlin v. Chicago, B. J. <& P. B. 
Co.,37-316. 

The fact that two or more juries have 
reached the same result in the same case on 
different trials may be considered as tending 
to show that the last verdict is not the result 
of passion or prejudice: McMurrin v. Bigby, 
87-18. 

As to effect of concurring verdicts when 
reversal is sought, see notes to \ 4139. 

To one of two parties: Where a judg
ment is rendered against two defendants, the 
granting of a new trial as to one does not af
fect the judgment as to the other: Gordon v. 
Pitt, 3-385. 

In an action against joint wrong-doers the 
court may set aside the verdict and award a 
new trial as to a portion of the defendants, 
and render a judgment upon the verdict as 
to the others: Terpenning v. Gallup, 8-74. 

As to par t of the case: While, as a gen
eral rule, if granted at all, a new trial is 
awarded for the entire case, yet, where it can 
be done without danger of confusion or pre
judice, it may be granted as to one count and 
refused as to another: Woodward v. Horst, 10-
120. 

It seems that the court may in a proper 
case grant a new trial as to a part of the case 
and allow the judgment to stand as to the 
other portion, but this will not generally be 
done; and if it appears on appeal that the 
judgment is erroneous as to a portion there
of the whole judgment will be reversed: 
Bond v. Wabash, St. L. & P. B. Co.,67-712. 

II. GROUNDS. 

a. Misconduct of Court or Jury. 
Improper action of court: Remarks of the 

court in the presence of the jury relating to 
the weight of evidence offered and which 
would be erroneous if embodied in the in
struction may be sufficient ground for a new-
trial: State v. Philpot, 66 N. W., 730; Shak-
man v. Potter, 66 N. W., 1045. 

I t is not error to send the jury out again 
when they report a disagreement, there be
ing no indication of an intention of coercing 
them into an agreement: German Savings 
Bank v. Citizens Nat. Bank, 70 N. W., 769. 

What sufficient: To vitiate the verdict of 
a jury for misconduct, it must be such as to 
satisfy the court that a fair and impartial 
trial has not been had, and that the verdict 
is contrary to the law and the evidence: 
Lanqworthy v. Myers, 4-18; State ». Accola, 
11-246. 

Quotient verdict: Where the jury de
termined their verdict by adding together 
twelve different amounts marked down by 
them respectively, and dividing the same by 
twelve, having agreed beforehand to be 
bound by the result as their verdict, such 
verdict should be set aside: Manix v. Ma-
lony, 7-81; Schunler v. Porter, 7-482; Benton 
v. Lewis, 15-301; Hendrickson o. Kingsbury, 
21-379. 

In such case it is error to allow plaintiff 
to remit all above the lowest amount set 
down by any member of the jury, and render 
judgment in the plaintiff's favor for that 
amount: Darland v. Wade, 48-547. 

But where the verdict is on this account 
irregular as to only a part of the amount 
found, the valid portion will be allowed to 
stand: Fuller v. Chicaqo & N. W. B. Co., 31-
211. 

Where, however, by this method a sum is 
found, without an agreement in advance to 
be bound by it, and afterwards, upon discus
sion, it is agreed to and adopted, the verdict 
will be valid: Burton v. Holmes, 16-252: Ham-
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ilton v. Des MoinesValky B. Co., 36-31; Deppe 
v. Chicago, B. I. & P. É. Co., 38-592; Sullens 
v. Chicago, B. I. & P. B. Co., 74-659. 

Where the action of the jury in adding 
together the amount of the verdict which 
would be satisfactory to each and dividing 
that amount by the number of jurors is not 
in pursuance of an agreement beforehand to 
be bound by the result as the verdict, but is 
resorted to only as an experiment and is . 
afterwards agreed to individually, the ver
dict should be allowed to stand: Peterman v. 
Jones, 63 N. W., 338. 

Verdict determined by lot: Where the 
jury, some or all of the members having first 
agreed to be bound by the result, determine 
their verdict by lot or ballot, such verdict 
will be set aside and a new trial granted: 
Merseve v. Shine, 37-253; Buble v. McDonald, 
7-90. 

While they may, after having so formed 
an illegal verdict, repudiate it and find a 
valid one as the result of due deliberation, 
yet the evidence of such action must be clear 
and satisfactory; and where a subsequent 
vote is but a ratification of the verdict by 
lot, it will not be sufficient: Thompson v. 
Perhins, 26-486. 

The drinking' of intoxicating liquor by 
a juror during the discharge of his duty as 
such is sufficient ground for setting aside the 
verdict and ordering a new trial: State v. 
Baldy, 17-39; Berry v. Berry, 31-415. 

The fact that one of the jurors became in
toxicated on the evening of the day on which 
the trial commenced and before the conclu
sion thereof, held sufficient ground to warrant 
a new trial: Fairchild v. Snyder, 43-23. 

The drinking of intoxicating liquors by a 
juror after the submission of the case to the 
jury will be sufficient to warrant the grant
ing of a new trial, whether he drinks so 
much as to come under the influence thereof 
or not: Byan v. Harrow, 27-494. 

Taking intoxicating liquor as medicine 
before the final submission of the case is not 
ground for new trial: State v. Morphy, 83-270; 
O'Neill v. Keokuk & D. M. B. Co., 45-546. 

The drinking of beer by some of the jurors 
during the time the trial is in progress and 
before the submission of the case is not in 
itself sufficient to vitiate a verdict: Hemmi v. 
Chicago G. W. B. Co., 70 N.W., 746. 

I t has been repeatedly held that the use 
of intoxicating liquors by a juror during the 
time the jury is deliberating except as a 
medicine in cases of actual sickness is mis
conduct for which the verdict should be set 
aside: Hopkins v. Knapp & Spalding Co., 92-

Indulgence in intoxicating liquors during 
the adjournment of the court and before the 
final submission of the cause to the jury will 
not be a ground for setting aside the verdict 
and granting a new trial in the absence of a 
showing of prejudice resulting therefrom: 
State v. Bruce, 48-530; Van Buskirk v. Daugh-
erty, 44-42; State v. Livingston, 64-560. 

The drinking of intoxicating liquors at 
the instance and solicitation of one of the 
parties cannot be made a ground for new 
trial on the motion of such party: Webster 
County v. Hutcliinson, 60-721. 

The affidavit of a party to the fact of a 
juror's intoxication should be admitted, if at 
all, only in cases where no other proof is 
practicable and failure of justice might result 
from its rejection: State v. McLaugMin, 44-82. 

Bet: The fact that a juror had an out
standing bet, which would be directly affected 
by the result of the trial, which fact was not 
disclosed by him when questioned as to his 
competency and was not known to the adverse 
party, held sufficient ground for a new trial, 
although the bet was trifling in amount: Sea-
ion v. Swem, 58-41. 

Social intercourse between juror and at
torney: Acts of social intimacy between a 
juror and an attorney in the case during the 
progress of the trial, held sufficient miscon
duct to require the granting of a new trial: 
Stafford v. Oskaloosa, 57-748. But in a par
ticular case, held, that the facts were such as 
not to require the granting of a new trial on 
that ground: Koester v. Otlumwa, 34-41. 

Communication -with juror: Conversa
tion held with the jury by the officer in 
charge except for the purpose of ascertain
ing whether they have agreed on a verdict 
is sufficient ground for setting the verdict 
aside: Cole v. Swan, 4 G. Gr., 32. But state
ments by bailiff to jury in a particular case 
held not such as to require a new trial: /State 
v. Cowan, 74-53. 

A judgment will not be reversed because 
of alleged misconduct of the jury in permit
ting the bailiff and sheriff to communicate 
with them, where there is nothing to indi
cate that the jury could have been influenced 
by the communications Miller v. Boot, 77-545. 

Where it appeared that one who was not 
a member of the jury slept in the same room 
with the jurors and had conversation with 
one or two of them, in which he made state
ments reflecting upon the character of plain
tiff and his credibility, held, that such mis
conduct was a sufficient ground for granting a 
new trial. When jurors have been exposed 
to improper influence, it will not do to in
quire into the probability of the extent of 
such influence and its effect upon the verdict, 
but the verdict must be set aside: Welch v. 
Taverner, 78-207. 

Where, after the general verdict was 
agreed upon, a physician was summoned to 
prescribe for a juror with the consent of the 
party held, that there was not such mis
conduct as to make a new trial necessary: 
Wesley v.Chicago, St. P.&K. C. B. Co., 84-441. 

Conversation of a juror with counsel of 
one of the parties, had after the conclusion 
of the argument in the case, held sufficient 
misconduct to warrant the granting of a new 
trial: Oteson v. Meader, 40-662. 

The fact that after the verdict had been 
agreed to and signed, but before it was re
turned and the jury had separated, one of 
the jurors disclosed to the attorney for one 
of the parties the result, held not such mis
conduct as to require the granting of a new 
trial: Hyde v. Lodkabill, 66-453. 

Where during the adjournment of the 
court a party not knowing that the person 
addressed was a juror asked him what he 
thought of the case, etc., but, upon being in
formed that the person addressed was a 
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juror, said no more, held, that no misconduct 
was shown: Wise v. Bosky, 32-34. 

Statements of fellow jurors in regard to 
the credibility of a witness, made after they 
have agreed upon their verdict, are not 
grounds for setting the verdict aside: Ibid. 

While it is improper for jurors during the 
trial to engage in conversation with other 
persons with reference to the merits of the 
case, yet it must be made to appear that 
such conduct was prejudicial in order to 
warrant a new trial: Waterhouse v. Black, 87-
317. 

A verdict will not be set aside merely be
cause the jury has in violation of its duty 
talked to persons about the case. I t must 
appear that the misconduct was such as to 
materially affect the substantial rights of 
the complaining party. So held where 
members of the jury while viewing premises 
had spoken to parties as to the evidence al
ready given with reference to such prem
ises: Iwdisch v. Chicago & N. W. B. Co., 69 N. 
W., 1055. 

The fact that during an intermission of 
the court pending the trial, a person not 
connected with the case spoke to the juror in 
relation to the merits thereof, without any 
reply by the juror being shown, held not 
sufficient to require a reversal: McCash v. 
Burlington, 72-26. 

Misconduct of a juror in asking an immate
rial question of a witness while viewing the 
premises, and also of another juror in con
versing with disinterested persons regarding 
the case, held error without prejudice: Stock-
well v. Chicago, C. & D. B. Co., 43-470. 

Under the showing in particular cases, 
held, that it did not appear that a juror was 
in fault in reference to overhearing a conver
sation in regard to the case between out
siders, and that there was not such preju
dice shown as to warrant the granting of a 
new trial on that account: Bidenour v. Clar-
inda, 65-465; Thrift v. Bed/man, 13-35. 

Where it appeared that a paper was 
thrown by a member of the jury which was 
picked up by the attorney of the successful 
party, but it did not appear that it was for 
him, and it was by him at once shown to the 
judge, held, that misconduct sufficient to re
quire the setting aside of the verdict did not 
appear: Allison v. Chicago & Ñ. W. B. Co., 
42-274. 

Separation of the ju ry without some 
showing of prejudice will not be sufficient to 
warrant the setting aside of the verdict: Ibid. 

A new trial should not be granted for the 
separation of the jury for a short time and 
for a necessary purpose, after submission and 
before a verdict is agreed upon, when it ap
pears that they have communicated with no 
one and no prejudice has resulted: Boggs v. 
Chicago & N.W. B. Co., 29-577. 

Statements by a juror to his fellow jurors, 
made after their retirement, and relating to 
matters outside of the case for their consid
eration in making up their verdict, may be a 
ground for new trial, if prejudice is shown 
to have resulted: Mall v. Booison, 25-91. 

Statements by a juror to his fellows as to 
personal knowledge with reference to a mat
ter in issue may be shown as ground for new 
trial: Griffin v. Ilamman, 74-436. 

A juror should not state to the jury mat
ters of which he has personal knowledge but 
which are not shown by the evidence. The 
jury has no right to consider any facts not 
put in evidence in the regular course of the 
trial: Hathaway v. Burlington, C. B. & N. B. 
Co., 66 N. W., 892. 

While the jury are not to take into account 
matters within their personal knowledge not 
brought to their attention through the evi
dence, yet it is proper for them to observe, 
note and comment upon the conduct in open 
court, of defendant in a criminal prosecution 
during the trial of the court, just as it is to 
consider the conduct, deportment and de
meanor of a witness while on the stand: 
State v. Hutchison, 64 N. W., 610. 

Misconduct of a juror in making state
ments to the jury outside of the evidence 
will not be ground for new trial unless it 
appears that such statements had some influ
ence in determining the verdict. It will not 
be presumed that they were prejudicial: 
State v. Cross, 64 N. W., 614. 

Improper discussion: The fact that the 
character and standing of one of the parties 
was canvassed and discussed by the jury while 
considering the case, held not sufficient to 
show misconduct of the jury: Fulliamv. Mus
catine, 70-436. 

Although it is allowable for jurors to ask 
occasional questions of witnesses while they 
are giving their testimony, it is improper for 
a juror to enter upon disputes and discussions 
with the counsel in the case as to the con
struction of the testimony: Truman v. Bishop, 
83-697. 

But in a particular case, held, that any 
prejudice resulting from such improper con
duct was cured by an instruction to the jury: 
Ibid. 

Disqualification of juror: Affidavits that 
a juror has stated that he is a nonresident 
will not be sufficient to require the setting 
aside of the verdict: Parkinson v. Parker, 4if-
667. 

A motion for a new trial on the ground 
that one of the jurors has already sat on the 
trial of the same issues should not be sus
tained in the absence of a showing that the 
party complaining was ignorant of that fact: 
Hurtert v. Weines, 27-134. 

Leaving ju ry room: Held not to be suf
ficiently prejudicial error to warrant reversal 
that one of the jurors, after the case was 
submitted to the jury, was permitted to with
draw from the jury room and attend the trial 
of another case in the same court in which 
he was a party: State v. Fertig, 70-272. 

Mistake of jurors: I t is not a sufficient 
reason for setting aside the verdict of a jury 
and ordering a new trial that a portion or 
all the jurors supposed that their verdict, if 
for defendant, would not be a bar to a subse
quent suit by plaintiff for the same cause of 
action: Minier v. Hue, 4-583. 

Taking- improper papers: Where counsel 
prepared a statement in writing of the dam
ages, and after using the same in his argu
ment to the jury, handed it to them with 
the papers in the case, as his estimate of the 
proper claims, without any intention to con
ceal the fact, held, that iü the absence of a 
showing of bad faith, or prejudice to the 
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other party, or objection to such action, the 
case would not be reversed for such irregu
larity: Oreff v. Blake, 16-222. 

The fact that a deposition is improperly 
taken by the jury will not be ground for a 
new trial, where it is shown that no preju
dice resulted to the complaining party by 
reason of the irregularity: Morris v. Howe, 
36-490. 

Where the jury sent for the petition in 
the case, to which was attached a copy of 
the note sued on, and, assuming that such 
exhibit was the original and not a copy, pro
ceeded to compare the signature thereof 
with the signature of the same person to 
another paper claimed to have been signed 
by him, held, that such facts might be shown 
as ground for a new trial: Kruidenier v. 
Shields, 70-428. 

Where, without fault attributable to 
either party, a paper, which was not in evi
dence and which was capable of influencing 
the jury, was in their hands and read by 
them, held, that their verdict would be set 
aside, although the trial court may have de
cided that the verdict was not subject to be 
set aside as not being supported by the evi
dence before the jury: McLeod v.Humeston 
<£• S. B. Co., 71-138. 

Further as to what papers the jury may 
take with them on retiring, see notes to ? 
3717. 

Reading parts of evidence: It is miscon
duct on the part of the jury sufficient to war
rant a new trial to have the reporter come 
into the jury room and read from his notes 
portions of the testimony as requested by 
them: Fleming v. Shenandoah, 67-505. 

How misconduct shown: In order to take 
advantage of misconduct on the part of a 
juror, the party complaining must set out the 
misconduct complained of in order that the 
opposite party may be prepared to meet the 
complaint with counter-affidavits: Beal v. 
Stone, 22-447. 

An affidavit of the party as to misconduct 
of the jury based upon information and be
lief is not sufficient: State v. Tucker, 68-50. 

An affidavit of a person who states that 
he heard a juryman talking about the evi
dence that had been produced in the case, 
but not giving the name of the juryman nor 
the statements made by him, is not sufficient 
to require the verdict to be set aside for mis
conduct: Brant v. Lyons, 60-172. 

A party cannot take advantage of the fact 
that a juror had expressed a prior opinion 
as to the case unless he has examined such 
juror as to whether he had formed or ex
pressed such an opinion or belief, and the 
showing of the fact of such examination 
must be made from the record, and not by 
affidavit: Light v. Chicago, M. <fe Si. P. B. 
Co., 93-83. 

Where on a claim of misconduct of a juror 
there are conflicting affidavits, the action of 
the court in granting a new trial will not be 
interfered with: Wightman v. Butler County, 
83-691; Light v. Chicago, M. & St. P. B. Co., 
93-83. 

Discretion: The question whether the 
verdict ought to be set aside on account of 
alleged misconduct is left very largely to 

the sound discretion of the trial court, and, 
in the absence of a showing of an abuse of 
discretion, its action will not be reversed 
upon appeal: Perry v. Cottingham, 63-41. 

A party who has knowledge before the 
couclusion of the trial of misconduct of ju
rors and proceeds thereafter without objec
tion will be held to have waived the r ight 
to a new trial on account of such miscon
duct: Foedisch v. Chicago & N. W. B. Co., 69 
N.W., 1055. 

Prejudice must appear: It is not every 
act of misconduct of a juror which will war
rant a court in setting aside a verdict. I t 
should be made to appear that the miscon
duct prejudiced the complaining party. The 
circumstances disclosed should be such as to 
satisfy the trial court that a fair and impar
tial trial has not been had: Carbon v. Ot-
tumwa, 64N.W., 413. 

Therefore, held, that the fact that one of 
the jurors instituted an investigation into 
the facts of the case outside of the evidence 
before the jury, was not sufficient ground 
for granting a new trial, it appearing that he 
did not consider the facts thus ascertained 
in arriving at his verdict nor communicate 
such facts to the other members of the jury: 
Ibid. 

The fact that individual jurors during an 
intermission in the trial view the premises 
to which evidence relates will not neces
sarily constitute such misconduct as to re
quire a new trial: Bowman v. Western Fur 
Mfg. Co., 64 N. W., 775. 

A new trial should not be granted on ac
count of misconduct of a juror where it does 
not appear that prejudice has resulted to the 
party complaining: Hathaway v. Burlinaton, 
C. B. & K B. Co., 66 N. W., 892. 

b. Misconduct of Opposite Party or 
Attorney. 

False testimony: That the successful 
party has introduced false testimony consti
tutes misconduct which, upon motion, re
quires the granting of a new trial: Frst Nat. 
Bank v. Wabash, St. L. & P. B. Co., 61-700. 

Misconduct of the prevailing party such 
as the introduction of false testimony is a 
ground for a new trial: Clessle v. Frerichs, 
63 N. W., 581. 

Without prejudice: Misconduct in a par
ticular case held to be without prejudice: 
Stockwell v. Chicago, C. & D. B. Co., 43-470. 

Where the opposite party rode in the 
same conveyance with the jury and counsel 
on both sides in going to view the premises, 
no objection thereto being at the time made, 
held, that there was not such misconduct 
as to require a new trial: Hahn v. Miller, 
60-96. 

Improper statements or argument to 
jury: Improper statements made in argu
ment to the jury by the attorney of the suc
cessful party may be such misconduct as to 
justify the court in setting aside the verdict: 
Wickersham v. Timmons, 49-267. 

But misconduct in the attorney of the pre
vailing party in the argument to the jury, in 
referring to matters not pertaining to the 
case, held not sufficient ground for a ne w trial 
when it did not appear that prejudice had re-
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suited to the other party therefrom: Ham
mond v. Siuvx City & P. R. Co., 49-450. 

I t is not improper for counsel in argument 
to the jury to read and comment upon a mo
tion and affidavit filed by the opposite party 
at a previous term to obtain a continuance: 
Hanners v. McClelland, 74-318. 

The conduct of the opposite counsel and 
party in appealing to the sympathies of the 
jury, in a particular case, held not sufficient 
to require a new trial: Dowdell v. Wilcox, 64-
721. 

Counsel must be permitted some latitude 
and discretion in addressing the jury, and 
absolute correctness of statement as to mat
ters of law is not required: Scott v. Chicago, 
M. á St. P. R. Co., 68-360. 

Misconduct of opposing counsel in an ar
gument to the jury cannot be made ground 
tor new trial unless objected to at the time; 
at least, the action of the lower court in over
ruling an application for a new trial on that 
ground will not be reversed on appeal: Ross 
v. Davenport, 66-548. 

Where the improper action of counsel in 
addressing the jury was not objected to until 
after the verdict, held, that the action of the 
lower court in overruling the application for 
a new trial on that ground would not be in
terfered with on appeal, it not appearing 
that the complaining party was prejudiced 
by what occurred: Sunberg v. Sdbcock, 66-515. 

The act of counsel in seeking to introduce 
in evidence an offer to permit judgment to be 
taken will constitute misconduct,but if objec
tion thereto is not taken at the time by mov
ing to discharge the jury and have another 
trial, it cannot be urged as a ground for new 
trial after verdict: JRiech v. Bolch, 68-526. 

In such case a direction to the jury to dis
regard such statement will not cure the mis
conduct: McCormick v. Chicago, R. I. & P. R. 
Co., 47-345. 

Where objection was made to remarks of 
counsel in addressing the jury, and the judge 
stated orally that he would instruct the jury 
not to consider any remarks of that kind, but 
failed to do so, held, that what was said to the 
jury sufficiently corrected any improper ef
fect to result from such remarks: Lindsey v. 
Des Moines, 74-111. 

Where statements were made by an at
torney in his concluding argument not war
ranted from anything in the evidence and 
relating to the animus actuating the other 
party, etc., held, that it was misconduct for 
which a new trial should have been granted; 
and that where such statements were made 
while the judge was not present, but was 
hearing another case, the fact that objection 
was not made to the court by the opposite 
party at the time of the misconduct did not 
defeat his right to call it in question: Hall 
v. Wolff, 61-559. 

Action of counsel in making statements 
to the jury as to the existence of facts of 
which there is not only no evidence, but no 
claim that they are proven, for the purpose 
of inducing the jury to make deductions 
prejudical to the other party, might, it seems, 
be ground for a new trial although no objec
tion thereto was made at the time: Whitsett 
v. Chicago, R. I. & P. R. Co., 67-150. 

I t is improper and censurable practice 
for an attorney to make statements designed 
to prejudice a party to the suit, which are not 
justified by the record in the case, and when 
this rule is violated the judgment should be 
set aside unless the court is satisfied that the 
misconduct was not instrumental in securing 
it; but an application to set aside a verdict 
on the ground of misconduct of counsel must 
be determined by the trial court in the exer
cise of a sound legal discretion, and the su
preme court will not interfere unless an 
abuse of discretion is shown: George v. 
Swafford, 75-491. 

The fact that a part of a deposition which 
is subsequently excluded is read to the court, 
in the presence of the jury, in arguing the 
question whether it should be admitted or 
not, does not constitute misconduct which 
may be the ground for a new trial: Rogers v. 
Winch, 76-546. 

Where a motion for a new trial was made 
upon the ground of the misconduct of an at
torney in commenting, in the absence of the 
judge, upon a case which had been read to 
the court in the hearing of the jury, held 
that, if there was misconduct as charged, no 
abuse of the discretion of the court was 
shown and the action would not be disturbed: 
Shepard v. Chicago, R. I. & P. R. Co., 77-54. 

Where counsel cited as facts matters 
about which there was no testimony, but the 
court instructed the jury not to consider 
such statements as in any way affecting the 
case, held, that any prejudice resulting from 
the improper conduct of counsel was re
moved: Nicks v. Chicago, St. P. & K. C- R~ 
Co., 84-27. 

A statement by counsel to the jury that 
he proposes to show certain facts which are 
not subsequently shown by any competent 
evidence, may if allowed to stand on the 
record without any attempt to remove its 
damaging effect, be highly prejudicial: 
Jones v. United States Mut. Ace. Ass'n, 92-652. 

Where the attorney used language which 
was objected to as not based on anything ap
pearing in the record and such objection 
was overruled, held, that the court would not 
grant a new trial for misconduct, the ques
tion having been before the lower court and 
the jury as to whether or not there was any
thing in the evidence to support the state
ment: Brown v. Sioux City &P. R. Co., 62N. 
W., 737. 

Intemperate language used by defend
ant's counsel in an argument to the jury re
ferring to the fact that plaintiff was a 
wealthy and nonresident corporation and 
declaring that the property of such a cor
poration attempting to enforce such a con
tract as that involved in the suit should be 
confiscated, and referring to other matters 
not shown by any evidence, held sufficient 
ground for a new trial: Wheeler & Wilson 
Mfg. Co. v. Sterrett, 62 N.W., 675. 

Where misconduct of counsel in address
ing the jury is complained of and made a 
ground for an application for new trial, it 
must appear to justify the appellate court in 
reviewing the action of the lower court in 
refusing to grant such new trial that the at
tention of the court and of the counsel whose 
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misconduct is complained of was called to 
the matter at the time. It is not sufficient 
to file with the court an exception to the 
action of counsel: State v. Hutchison, 64 N. 
W., 610. 

The discretion of the trial court in de
termining whether the action of counsel is 
improper and prejudicial will not be ground 
of reversal on appeal unless an abuse of dis
cretion is shown: Ibid. 

The action of counsel in commenting on 
evidence must be left largely to the discre
tion of the lower court: Geiger v. Payne, 71 
N.W., 571. 

A cross-examination which is manifestly 
intended by the manner of it to throw dis
credit on the testimony of the witness and 
prejudice him in the eyes of the jury is im
proper and may be a ground for a new trial. 
Such improper procedure cannot be cured by 
the ruling of the court on the questions 
asked: Hood v. Chicago & N. W. B. Co., 64 
N.W., 261. 

While an agreement of attorneys not made 
in writing or entered of record is not valid 
and should not be referred to, yet it is not 
improper to call the attention of the court to 
a verbal agreement made in open court in 
order to have it made of record: Leek v. 
C/ieste?/,67N.W.,ñ80. 

"While the court may permit counsel to 
read in argument to the jury portions of the 
transcript of the evidence of witnesses, it is 
not error to refuse to do so where it appears 
that it would be necessary to allow other 
portions of such evidence to be read for a 
fair presentation of the case and such read
ing would unnecessarily delay the trial: Mc-
Cormick v. Babcock, 70 N.W., 103. 

Where the attorney having made im
proper statements afterwards withdrew the 
same in open court, held, that the prejudice 
was removed: JSrb v. German Am. Ins. Co., 
67 N. W., 583. 

Remarks of the counsel of the plaintiff to 
the jury, in an action for personal injury, in
sinuating the possibility of, although not 
expressly charging, improper action on the 
part of defendant in seeking to bring disre
pute upon the plaintiff so as to damage his 
testimony in the case, held to be such as, un
der the circumstances, to require the grant
ing of a new trial: Henry v. Sioux City & P. 
B. Co., 70-233. 

While a delicate sense of propriety ought 
probably to deter counsel from stating to 
the jury the result of a former trial, it is 
not necessarily such misconduct as to de
mand anything more from the court than an 
admonition to the jury that the knowledge 
of the amount of the former verdict should 
have no influence upon them: BaUv. Keokuk 
i&N.W.B. Co., 74-132. 

When a reversal is asked on the ground 
of the misconduct of an attorney, the record 
should show such misconduct without ques
tion: Everett v. Central IowaB. Co., 73-442. 

The action of the trial court in overrul
ing the motion to set aside the verdict on 
the ground of the misconduct of attorneys 
will be presumed to be correct: Seekel v. Nor
man, 71-264. 

While it is not proper in argument to re

fer to the result of a previous trial yet in a 
particular case, held, that under the circum
stances such reference did not constitute 
error sufficient to require reversal: Miller v. 
Boone County, 63 N.W., 352. 

Where the only evidence of the alleged 
misconduct of an attorney in argument is in 
the form of a statement contained in a mo
tion for a new trial, it will be disregarded: 
Gh-ay v. Chicago, M. & St. P. B. Co., 75-100. 

Where complaint is made of the argu
ment of counsel, such argument will not be 
considered upon appeal, where it is not shown 
by the abstract that it was preserved by a 
bill of exceptions: Nelson v. Chicago, M. & St. 
P. B. Co., 77-405. 

Where misconduct of attorney in argu
ment is relied on for reversal on appeal it 
should be shown by bill of exceptions, and 
not by affidavits filed in the trial court. See 
notes to I 3751. 

The incompetence of counsel will not or
dinarily constitute ground for a new trial. 
Indeed, in civil cases, the rule may be re
garded as almost invariable: State v. Benge, 
61-658. 

c. Accident or Surprise. 
Absence of witness: A new trial should 

not be granted on account of the absence of 
a witness where the party goes to trial with
out asking for a continuance: Mays v. JDeaver, 
1-216; Gee v. Moss, 68-318. 

Cases of surprise: The granting of a 
new trial where it was shown that a reply to 
defendant's answer had been prepared and 
handed to the clerk for filing and not filed, 
held proper: Barnes v. McBaniels, 35-381. 

Where, by agreement of attorneys, a 
cause was to be continued, and the attorney 
for plaintiff was to see that the entry was 
made, and owing to his absence from court 
plaintiff employed another attorney and pro
cured judgment without a defense and with
out the knowledge of defendant, held, that 
there was such surprise as to entitle de
fendant to a new trial: Chicago & N. W. B. 
Co. v. Gillett, 38-434. 

When a new trial has been granted on 
the ground of error in instructions given, a 
party cannot claim, upon another trial, that 
he is taken by surprise by the giving of the 
same instructions: Lowe v. Lowe, 40-220. 

Where a motion for a new trial was made 
on the ground of surprise caused by certain 
testimony, held, that the ground was not well 
taken, as the statement of witness could not 
have been prejudicial, the fact to which it 
related not having been denied: Key v. JDes 
Moines Ins. Co., 77-174. 

Circumstances of a particular case, in
cluding illness of attorney for defendant, 
held sufficient to warrant the setting aside 
of the judgment rendered by default and 
the granting of a new trial under the pro
visions of 14091: Wishard v. McNeil, 78-40. 

The mere showing by a party that dur
ing the trial he was absent, with reasons 
therefor, held not sufficient to entitle him to 
a new trial. The rules in regard to the 
showing necessary in setting aside a default 
are not applicable to a new trial: Seiberling 
v. Schuster, 83-747. 
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Mistake: A party will not be granted a 
new trial on account of mistake of law on his 
part founded in negligence: Bussell v. Nel
son, 32-215. 

The fact that a witness gave an incorrect 
answer by reason of not understanding the 
question will not be a ground for new trial, 
at least unless it appears that prejudice re
sulted to the party from the incorrect evi
dence: State v. Viers, 82-397. 

Accident; sickness: Where a party, who 
was also an important witness, was detained 
by illness from being present, but a continu
ance was not asked, held, that, under the cir
cumstances, sufficient diligence was not 
shown to entitle him to a new trial on the 
ground of accident: Whilworth v. Murphy, 29-
470. 

The fact that a material witness who is 
expected to be present at the trial is acci
dentally delayed and unable to reach the 
place of trial in time would be ground for a 
new trial. But if he might be introduced 
after the conclusion of the testimony, and 
even after some of the arguments have been 
made to the jury, application for leave to in
troduce him should be made: Smith v. State 
Ins. Co., 58-487. 

The affidavit of defendant, on a motion 
for a new trial, to the effect that he was un
able to be present on account of sickness, 
held not sufficient, as not showing that a con
tinuance might not have been asked; also, in 
not showing that the facts which he proposed 
to testify to would have been admissible un
der the issues: Nolan v. Grant, 53-392. 

Where the attorney of the party, not be
ing able to be present at the term of court, 
employed another attorney to be present, 
and his failure to do so was not due to want 
of ordinary diligence, held, that the judg
ment was properly set aside and a new trial 
f ranted on account of accident and surprise: 

%rst Nat. Bank v. Harwich, 74-227. 
Negligence of attorney in failing to ap

pear and defend is not a ground for new trial: 
Church v. Lacy, 71N. W., 338. And see notes 
to§409L 

d. Excessive or Déficient Verdict. 
Reduction of excessive verdict: If the 

damages are deemed excessive, the court 
may fix a reasonable amount and give the 
successful party the option to accept such 
sum or submit to a new trial: Brockman v. 
Berryhill, 16-183. 

But the party cannot, by offering to remit 
the amount found excessive, without specify
ing any amount, compel the court to say how 
much is excessive. The court may refuse 
to fix anv amount and order a new trial: La 
Salle v. Tift, 52-164. 

The doctrine that where the verdict is 
excessive the court may direct the success
ful party to accept a judgment for a less 
amount or submit to new trial, leaving the 
election with such party, does not apply 
where the successful party voluntarily re
mits any excess in the verdict, and in such 
case there is not election on the part of de
fendant to have a new trial on account of the 
excessive verdict: McCoy v. Treichkr, 90-1. 

Where a verdict is excessive the court 

may give the plaintiff his election to remit 
the excess or submit to an order for a new 
trial. In like manner, when the verdict is 
too small, defendant may be given the elec
tion to submit to a proper verdict or have a 
new trial, and if defendant submits to the 
larger verdict as fixed, plaintiff cannot have 
a new trial: Callanan v. Shaw, 24-441. 

The court has no power to render judg
ment for a less sum than the verdict without 
giving the successful party the option of 
accepting such less amount or submitting- to 
a new trial: Noel v. Dubuque, B. & M. R. Co., 
44-293; Brown v. McLeùh, 71-381. 

The court has no power to render judg
ment for a less amount than the verdict with
out giving the parties the option to accept 
such amount or a new trial, but the party 
against whom the verdict was rendered can
not complaim of a judgment rendered against 
him for such reduced amount: Hudson v. 
Applegate, 87-605. 

The rule that the court cannot reduce the 
damages allowed without giviving to the 
successful party the election of accepting a 
new trial has no application where the 
trial is to the court without a jury. In such 
case the court may change its finding as to 
the amount of damages as it sees fit: Flick-
inger v. Omaha Bridge <& Terminal JR. Co., 67 
N.W., 372. 

Where the court has reduced the verdict 
because excessive under the instructions, it 
cannot afterwards set it aside because con
trary to instructions: Morían v. Bussell, 71-
214. 

Where the trial court, on a motion for a 
new trial upon the ground that the damages 
are excessive, reduces the amount of recov
ery, to which the successful party consents, 
the case stands as though a verdict of the j ury 
in that amount had been returned, and de
fendant cannot complain on the ground of 
excessive damages unless the amount thus 
allowed is excessive: Van Winter v. Henry 
County, 61-684; Duffy v. Dubuque, 63-171. 

Even in an action to recover on liquidated 
damages the court may, if the verdict is ex~ 
cessive, give the successful party the option 
of remitting an amount which will make the 
verdict proper or submit to a new trial, and 
defendant has no ground of complaint if the 
remittitur is filed. So held where, in an ac
tion on an attachment bond by way of coun
ter-claim, defendant secured a verdict for 
damages in excess of the amount stipulated 
in the bond, which should limit the recov
ery: Union Mercantile Co. v. Chandler, 90-650. 

The plaintiff may remit any excess in the 
verdict beyond the amount which he is en
titled to recover, and the opposite party is 
not entitled in such case to the option of sub
mitting to the judgment as thus reduced or 
having a new trial: McCoy v. Treichkr, 90-1. 

The court has no authority to direct a re
mittitur of a portion of the verdict and enter 
a judgment for the balance where it is ascer
tained that there has been misconduct of the 
jury vitiating the verdict. In such case the 
verdict should be set aside entirely and a ne'w 
trial granted: Darland v. Wade, 48-547. 

As to remittitur in supreme court, see 
notes to <j 4139. 
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Verdict against evidence: In an action 
sounding in tort a wide latitude is allowed 
the jury, and the court will seldom interfere 
with the verdict because excessive or because 
in the opinion of the judge it may be less 
than he would have given; but where the 
fact that the amount is less than the amount 
to which the party is entitled is susceptible 
of ascertainment by computation, a verdict 
which is not supported by the evidence as to 
the amount will be set aside: Fawcett o. Woods, 
5-400. 

Excessive damages: Where excessive 
damages are not made the basis of a motion 
for a new trial, a party cannot on appeal ob
ject that in assessing the amount of recovery 
the jury allowed more that the proper amount 
for certain items for which recovery was 
permitted: Reynolds v. Iowa & Neb. Ins. Co., 
80-563. 

Smallness of damages: The provision of 
I 2839 of Code of '73 (not retained) was an ab
solute limitation upon the power of the courts 
to grant new trials on account of smallness of 
damages for injury to person or reputation, 
but it did not follow that they were required 
to grant a new trial where the damages did 
not include the actual pecuniary injuries sus
tained: Hubbard v. Mason City, 64-245. 

There is no express ground for new trial 
based upon the insufficiency of the damages 
awarded by the jury, but it was properly in
ferred from the language of I 2839 of Code of 
'73 that a new trial might be granted where 
the damages found by the jury were less than 
the actual pecuniary damages sustained: Kin-
ser v. Soap Creek Coal Co., 85-26. 

That the verdict is excessive, as, for in
stance, in allowing actual damages when only 
nominal damages are proper, can only be 
taken advantage of by motion for new trial; 
arrest of judgment cannot be granted on that 
ground: Carl v. Oranger Coal Co., 69-519. 

Correction of verdict by jury: Where, 
under the direction of the court to correct 
an error, the jury reduced the amount of 
their verdict, and there was nothing to show 
that the party against whom the verdict was 
rendered could have escaped the first ver
dict, held, that a motion by him for a new 
trial was properly overruled: Hamilton v. 
Barton, 20-505. 

e. Verdict Against the Evidence or 
the Law. 

"When sufficient to 'warrant new trial: 
The rule of the supreme court, that it will 
not interfere with the decision of the court 
below in refusing a new trial on account of 
the insufficiency of evidence where there is 
a conflict, has no application whatever to 
nisi prius courts. They should independ
ently exercise the power to grant new trials, 
whenever their superior and more compre
hensive judgment teaches them that the 
verdict of the jury fails to administer sub
stantial justice to the parties, using caution, 
however, in the exercise of the power, so as 
not to invade the legitimate province of the 
jury: Dewey v. Chicago &N.W.B. Co., 31-373. 

To justify the granting of a new trial on 
the ground that the verdict is against the 
weight of evidence the want of evidence 

must relate to a material issue legitimately 
made by the pleadings: Batker v. Hendrie, 
3-263. 

A verdict should not be set aside as 
against the evidence when that evidence is 
irrelevant or immaterial under the issues: 
Scott v. Morse, 54-732. 

The fact that a jury by a special verdict 
show that they excluded from their consid
eration a material fact appearing from the 
evidence may be ground for a new trial: 
Baldwin v. St. Louis, K. & N. W. B. Co., 63-
210. 

Where it appears that one of the findings 
of fact made by the jury, which relates to a 
matter having an important bearing upon 
the liability of defendant, is contrary to the 
evidence, a new trial should granted: Heath 
v. Whitebreast Coal, etc., Co., 65-737. 

Where the general conclusion reached 
by the jury appears to the court to be wrong, 
and it is shown by special findings that the 
jury are unable to assign any certain or tan
gible grounds for their conclusion, it is 
clearly the duty of the court to interfere and 
grant a new trial: Ford v. Central IowaB. Co., 
69-627. 

Where the direct testimony and circum
stances shown could be reconciled and made 
harmonious, held, that a verdict in conflict 
with such testimony should have been set 
aside and a new trial granted: Sullivan v. 
Wabash, St. L. & P. B. Co., 58-602. 

In a particular case, held, that the verdict 
was not so wanting support in the evidence 
as to warrant the court in saying the jury 
were governed by either passion or preju
dice, and therefore it could not reverse the 
judgment: Beazan v. Mason City, 58-233. 

Although trial courts are properly reluc
tant to interfere to set aside a verdict as not 
supported by the evidence, yet when a plain 
case is presented where that right should 
be exercised, trial judges should not hesi
tate to act, and while it is not the practice 
of the supreme court to disturb verdicts 
when the evidence is conflicting, yet it will 
do so where a manifest injustice will be 
done by permitting the verdict to stand: 
Chicago Cottage Organ Co. v. Caldwell, 63 N. 
W., 336. 

When a special finding is not supported 
by the evidence, and the fact so found is ma
terial though not necessarily of a determina
tive character, a new trial must be granted: 
Peck v. Hutchinson, 88-320. 

Conflict in the evidence will not warrant 
reversal for failure of the trial court to grant 
a new trial: See notes to \ 4139. 

Passion and prejudice: In a particular 
case, held, that the damages allowed were so 
disproportionate to the actual injury as to 
lead irresistibly to the conclusion that the 
verdict was not the result of a deliberate and1 

dispassionate examination of the testimony, 
and a ruling refusing a new trial was re
versed: Sadler v. Bean, 38-684. 

A special finding against the express ad
mission of the party in whose favor the ver
dict was found, held to sufficiently indicate 
passion on the part of the jury: Jeffrey v. 
Keokuk & I). M. B. Co., 51-439. 

Variance: A new trial will not be granted 
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for variance between the allegations and 
proof when no objection was offered to the 
evidence when introduced: Schrimper v. Heil-
man, 24-505. 

Verdict against instructions: That the 
verdict of the jury is contrary to the law as 
laid down in the instructions of the court will 
be a ground for new trial, regardless of the 
correctness of the instructions, see notes to 
I 3705. 

f. Newly-Discovered Evidence. 
Such as to produce different result: An 

application for new trial on this ground 
should be denied when it is apparent that 
that the ground relied on is technical, and 
that the rights of the parties have been once 
fairly adjudicated and settled: McLain v. 
Law&on, 25-277. 

A new trial in such cases should not be 
granted, unless the court should think that 
upon a new trial such newly-discovered evi
dence might probably lead to a different re
sult: Millard v. Singer, 2 G. Gr., 144; State v. 
Bowman, 45-418; Cornish v. Chicago, B. &• Q. 
R. Co., 49-378; Carpenter v. Brown, 50-451; 
Harber v. Sexton, 66-211. 

There is no rule recognized in this state 
to the effect that, where a verdict has been 
found for plaintiff in an action for slander in 
which defendant pleads justification, a new 
trial on account of newly-discovered evi
dence cannot be granted: Boggess v. Bead, 
83-548. 

Must be material: The party moving for 
a new trial on the ground of newly-discov
ered evidence must make it appear that the 
proposed evidence is competent and material: 
Manson v. Ware, 63-345; Lisher v. Pratt, 9-59; 
Harnett v. Harnett, 59-401. 

What sufficient showing: Affidavits as 
to what a certain party had told others, with
out a statement that affiant believed such 
facts to be true, or that such party would so 
testify if called as a witness, held not suffi
cient to require the granting of a new trial: 
State v. Wells, 48-671. 

Where a party seeks to prosecute a new 
trial on the ground of jiewly-discovered evi
dence, it should give the court the best evi
dence possible of the t ruth of the allegations 
that such evidence has been discovered, 
where it is, and that it can be had at the 
proper time: Beeves v. Boyal, 2 G. Gr., 451. 

The application for a new trial on the 
ground of newly-discovered evidence should 
be accompanied by the affidavit of the newly-
discovered witness, where it can be procured, 
stating the facts to be established by his tes
timony: Warren v. State, 1 G. Gr., 106; Mays 
v. Beaver, 1-216; Manix v. Malony, 7-81; Sutly 
v. Kuehl, 30-275; Hand v. Langland, 67-185. 

To authorize a new trial on the ground of 
newly-discovered evidence, the facts to be 
proven by such evidence must be made to 
appear so that the court may determine 
whether it is material or not: Sfaie v. Bow
man, 45-418. 

Where the defense in an action to recover 
back money paid for purchase of intoxicat
ing liquors was that the seller had a permit 
to sell and the sales were therefore lawful, 
held, that a showing that the record of such 

permit could not be found at the time of the 
trial, but was subsequently found in an un
used room in the court-house where meetings 
of the board of supervisors had previously 
been held, was a sufficient showing of newly-
discovered evidence to entitle the party to a 
new trial: Grotte v. Schmidt, 80-454. 

After remanding of case in equity: 
Where, after the remanding of an equity 
case, tried de novo in the supreme court, and 
before the final decree in the lower court, a 
party makes such showing of newly-discov
ered evidence as to entitle him to a new 
trial, he may file amended pleadings, if nec
essary, and introduce such evidence before 
final decree is rendered: Adams County v. 
Burlington & M. B. B. Co., 44-335; Shorthill v. 
Ferguson, 47-284, 

But in such case the trial will be limited 
to the new issue presented. The issues pre
viously determined are to be regarded as al
ready adjudicated: Adams County v. Burling
ton &M. B. B. Co., 55-94. 

Due diligence: If a party is surprised on 
the trial by evidence which he is not pre
pared to meet, he should ask a continuance, 
and, if he does not do so, the discovery of 
evidence to meet it afterwards will not en
title him to a new trial. Diligence to procure 
the evidence in time for trial must be shown: 
Dunlavey v. Watson, 38-398; Hooper v. Moore, 
42-563; Mehan v. Chicago, B. I. & P. B. Co., 
55-305. 

Where witnesses are discovered before 
the termination of the trial, although after 
thé proper time for the introduction of their 
testimony, the party should ask to have their 
testimony received, and, upon failure to do 
so, cannot ask a new trial on the ground of 
such testimony as newly-discovered evi
dence: Dettman v. Zimmerman, 53-709. 

The fact that the attorney for the party 
applying for a new trial because of newly-
discovered evidence knew of facts tending to 
rebut the testimony of the opposite party, 
and did not take the stand as a witness for 
his client, held not sufficient to constitute 
negligence on the part of his client. An at
torney should avoid, if possible, being a wit
ness for his client: Alger v. Merritt, 16-121. 

I t must appear that reasonable diligence 
has been exercised to discover the evidence, 
the discovery of which is relied upon as a 
ground for new trial: Bingham v. Foster, 37-
339, 341; Mather v. Butler County, 33-250; Lay 
v. Wissman, 36-305; Kilburn v. Mullen, 22-498: 
Beeves v. Boyal, 2 G. Gr., 451; Millard v. 
Singer, 2 G. Gr., 144; Hesser v. Doran, 41-468; 
Stuckslager v. McKee, 40-212; Carman v. Boe-
nan, 45-135; Clark v. Nelson, 40-678; Norris 
v. Hix, 74-524. 

Where a party had on the trial introduced 
evidence of a particular character, and after
wards asked a new trial on the ground of the 
discovery of new evidence of the same char
acter, without showing diligence in seeking 
to obtain such newly-discovered evidence be
fore the trial, held, that a new trial was prop
erly refused: First Nat. Bank v. Charter Oak 
Ins. Co., 40-572. 

It is not sufficient to show that the testi
mony was not discovered before the close of 
the trial, but the party must show that he 
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used diligence to ascertain whether such 
testimony was in existence or that such dili
gence would have been unavailing: Pela-
mourges v. Clark, 9-1; Lisher v. Pratt, 9-59; 
Hopper v. Moore, 42-563; State v. Bowman, 
45-418. 

Where the new evidence relied upon was 
that of a party to the suit, held, that it would 
be presumed, in the absence of the clearest 
showing, that the omission to introduce it on 
the original trial was through his own negli
gence: Jack v. Des Moitiés & Ft. D. B. Co., 
53-399. 

Where newly-discovered evidence relied 
upon is that of a witness who was called and 
examined on the first trial, a new trial will 
not be granted: Fanning v. McCraney, Mor., 
398. 

In particular cases, held, that sufficient 
diligence in discovering the evidence on ac
count of which a new trial was asked was 
not shown: Smith v. Wagaman, 58-11; Bo-
ziene v. Wolf, 43-393; Bailey v. Landingham, 
52-415; Idndauer v. Hay, 61-663. 

Where it does not appear that the facts 
relied upon were not known to the party at 
the time of the trial, and he did not ask for 
a continuance in order that he might estab
lish them when it became apparent that 
they were important, he is not entitled to a 
new trial for the purpose of establishing 
such facts: State v. Morgan, 80-413. 

It is not necessary in the showing of dili
gence to state that the evidence on account 
of which a new trial is asked was not known 
to the attorney of the party: Boggess v. Bead, 
83-584. 

Where a year Intervened between the 
finding of an indictment and the trial there
under, held, that failure to look for material 
evidence in the case until just prior to the 
trial was such negligence that a subsequent 
discovery of such evidence would not be a 
ground for new trial: State v. Minneapolis & 
St. L. B. Co., 88-689. 

What sufficient diligence: Only reason
able diligence to discover the evidence is 
required to be shown in an application for a 
new trial on the ground of newly-discovered 
evidence: Stineman v. Bealh, 36-73. 

Showing of diligence in particular cases 
held sufficient: Eckel v. Walker, 48-225; Wayt 
v. Burlington, C. B. & M. B. Co., 45-217; Van 
Horn v. Bedmon, 67-689. 

Under particular facts, held, that a delay 
in asking for a new trial on the ground of 
newly-discovered evidence was not due to 
neglect and that the new trial should not be 
denied on that ground: Clecsle v. Frerichs, 63 
N. W., 581. 

Pacts constituting diligence: A general 
allegation of diligence as to the discovery of 
the evidence on which a new trial is asked 
is not sufficient. The party must show what 
he did towards discovering the evidence in 
order that the court may judge whether it 
constituted due diligence: Carson v. Cross, 
14-463; Sully v. KueM, 30-275; Cohol v. Allen, 
37-449; Moody v. Priest, 69-23; Boot v. Brew
ster, 75-631. 

Statements in regard to diligence, which 
are in the nature of conclusions and do not 
recite facts from which the court may de-
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termine whether or not due diligence was 
used, will not be sufficient: Cahalan v. Caha-
lan, 82-416. 

The fact that the affidavit states conclu
sions rather than particular facts goes rather 
to the value of the affidavit as evidence than 
to its legality: Boggess v. Bead, 83-548. 

Cumulative evidence: A new trial will 
not be granted for newly-discovered evidence 
which is merely cumulative: Beeves v. Boyal, 
2 G. Gr., 451; Manix v. Malony, 7-81; Stur
geon v. Ferron, 14-160; Wilhelmi v. Thoring-
ton, 14-537; Keyes v. Francis, 28-321; Cohol v. 
Allen, 37-449; Bingham v. Foster, 37-339; 
German v. Maquokcla Savings Bank, 38-368; 
First Nat. Bank v. Charter Oak Ins. Co., 40-
572; Morrona v. Chicago, B. I. & P. B. Co., 
61-487; Bryson v. Chicago, B. & Q. B. Co., 89-
677. 

Though the evidence be in some respects 
cumulative, still, if in any degree it has an 
independent and distinct bearing upon the 
issue it will be sufficient: Stineman v. Beaih, 
36-73; Hambel v. Williams, 37-224. 

Where newly-discovered evidence is 
cumulative or impeaching in its character, 
it is not ground for a new trial: Donnelly v. 
Burkett, 75-613. 

The newly-discovered evidence in a par
ticular case, held to be cumulative and there
fore not ground for a new trial: State ex rel. 
v. Oeder, 80-72. 

What deemed cumulative: Evidence 
which is simply additional to evidence al
ready introduced of the same kind upon the 
point in dispute, and which would not be 
conclusive, is cumulative: First Nat. Bank 
v. Charter Oak Ins. Co., 40-572. 

Evidence may tend to establish the same 
issue and yet be so unlike and distinct from 
any evidence before produced as not to be 
deemed cumulative: German v. Maquolceta 
Savings Bank, 38-368. 

That new evidence tends to establish the 
same ultimate fact, if it is not of the same 
kind and to the same point, will not render 
it cumulative: Eckel v. Walker, 48-225; Able 
v. Frazier, 43-175: Alger v. Merrill, 16-121. 

Evidence is not necessarily cumulative 
because it tends to establish the same issue 
which was controverted on the trial. It 
must not only be to the same point, but of 
the same kind as that before produced: 
Wayt v. Burlington, C. B. &M. B. Co., 45-217. 

To render newly-discovered evidence cu
mulative so that it will not be considered 
sufficient ground for new trial, it must be 
additional to other evidence ¡on'jjje same 
point. Other evidence of the saftfeültimate 
fact as that upon which evidence was intro
duced on the trial will not necessarily be 
cumulative: Boggess v. Bead, 83-548. 

Therefore, in an action for slander, in 
charging plaintiff with lewdness, held, that 
newly-discovered evidence as to other acts 
tending to show lewdness was not cumulative: 
Ibid. 

Newly-discovered evidence will not be 
deemed insufficient as ground for a new trial 
because it is cumulative of evidence elicited 
on cross-examination, which is incidentally 
favorable to the party examining: White v. 
Nafus, 84-350 
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Under the facts of a particular case, held, 
that the newly-discovered evidence relied 
on was cumulative and not ground for grant
ing a new trial: Names v. Dwelling House 
Ins. Co., 64 N.W., 628. 

Separate admissions as to a fact made by 
different parties cannot be considered as 
cumulative: Means v. Yeager, 65 N.W.,993. 

New evidence as to statements made by 
a witness on the trial in conflict with his 
testimony and not discovered until after the 
conclusion of the trial is not impeaching 
evidence, nor is it cumulative, and it may 
be sufficient to justify the granting of a new 
trial: Murray v. Webber, 92-757. 

Admissions or declarations of party: 
Therefore, held, that evidence as to an ad
mission of the opposite party as to a matter 
in controversy was not cumulative with orig
inal evidence of a different kind on the same 
point: Wayt v. Burlington, C. B. & M. B. Co., 
45-217. 

Evidence as to declarations of a party in 
relation to the terms of the contract sued 
upon is not to be deemed cumulative with 
other evidence of such contract: Cook v. 
Smith, 58-607. 

Evidence of admissions of the opposite 
party in a particular case, held sufficient to 
authorize a new trial where it could not have 
been discovered before the trial: Eckel v. 
Walker, 48-225. 

Newly-discovered evidence, consisting of 
admissions of plaintiff showing negligence 
on his part such as to defeat his recovery, 
held sufficient ground for a new trial on the 
part of defendant where it appeared that 
there was no negligence in not discovering 
the evidence in time to introduce it on the 
trial, notwithstanding the alleged admission 
was denied in an affidavit by the party by 
whom it was claimed to have been made: 
Spears v. Mt. Ayr, 66-721. 

"Where the testimony on the former trial 
was conflicting and the preponderance doubt
ful, held, that newly-discovered evidence as 
to the statements of plaintiff in which he 
claimed much less than the sum recovered 
was sufficient to warrant the granting of a 
new trial: Woodman v. Dutton, 49-398. 

In a particular case, held, that the show
ing as to admissions made by a plaintiff was 
sufficient to entitle defendant to a new trial 
for the purpose of introducing such newly-
discovered evidence: Seeley v. Perry, 52-747. 

Mitigation of damages: A new trial will 

not be granted on account of newly-dis
covered evidence which would go in mitiga
tion of damages: Buble v. McDonald, 7-90. 

Impeaching testimony: A new trial will 
not be granted on account of newly-dis
covered evidence impeaching an opposing 
witness: Wise v. Bosley, 32-34; Dunlavey v. 
Watson, 38-398; Morrow v. Chicago, B. I. & 
P. B. Co., 61^87. 

Evidence of admissions and conversations 
of defendant inconsistent with the whole 
theory of the defense, but not relating to the 
veracity of defendant or contradicting his 
statements as a witness, held not to be im
peaching, but original evidence, and if dis
covered after the trial, a sufficient ground 
for new trial: Alger v. Merritt, 16-121. 

g. Error of Law. 
What sufficient: An erroneouS'Statement 

of the law upon a material matter, orally 
made by the judge to the jury in the prog
ress of the trial, will entitle the unsuccessful 
party to a new trial: Beardsley v. Bridqman, 
17-290. 

Remarks of the court in the presence of 
the jury as to the law of the case which are 
not erroneous as matter of law will not be 
ground for a new trial: Kreuger v. Sylvester, 
69N.W., 1059. 

Objections which might have been raised 
by demurrer or motion in arrest of judgment 
are deemed waived if not thus raised, and 
cannot be raised by motion for new trial: 
Brockert v. Central Iowa C. Co., 82-369. 

Exception necessary: Error of law is not 
ground for new trial unless duly excepted to: 
Darrance v. Preston, 18-396. 

Under previous statutory provisions, held, 
that error in giving instructions might be 
made a ground for sustaining a motion for 
new trial, although the instructions were not 
excepted to at the time: Farrv. Fuller, 8-347. 

Also that mere failure to except to an 
error, where it did not appear that the na
ture of the error was apparent at the time it 
was committed, would not necessarily render 
the granting of a new trial erroneous: Head 
v. Langworthy, 15-235. 

Error in instructions : An error in giving 
an instruction will not be ground for rever
sal where it appears that any other verdict 
than that reached by the jury would have 
been clearly against the evidence and ought 
to have been set aside: Middleton v. Middle-
ton, 31-151. 

SEC. 3X&6- Application—affidavits. The application must be made 
ct £~ I. within tfljfcjl!" days after the verdict, report or decision is rendered, unless 

\S 0 ^nT'/L.«2,^-" for good cause the court extends the time, except for the cause of newly 
i discovered evidence; must be by motion upon written grounds, and, if for the 

causes enumerated in subdivisions two, three and seven of the preceding 
section, may be sustained and controverted by affidavits. [C'73, § 2838; R., 
§§ 3114-15; C'51, §§ 1808, 1810.] 

Time for filing: Except when based upon 
the ground of newly-discovered evidence the 
application must be made at the term, and 
within three days after the verdict or deci
sion: Boardman v. Beckwith, 18-292. 

Where the record shows that the motion 
was not made in time the decision of the 
trial court in overruling it will not be re

viewed. If the record is wrong in this re
spect it should be corrected in the court be
low: Stiles v. Botkin's Estate, 30-60. 

A motion filed after the time specified 
cannot be considered for any cause except 
newly-discovered evidence: Clinton JVrif. 
Bank v. Graves, 48-228; Patterson v. Jack, 59-
632. 
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Where a court takes a recess during1 the 
term, such recess is not to be excluded in de
termining the time when a motion for a new 
trial shall be filed: Ewaldt v. Farlow, 62-212. 

Under facts in a. particular case, held, that 
there was not sufficient excuse for not filing 
motion for new trial by the time stipulated 
by the parties, even conceding that in a 
proper case such failure might De excused: 
Weems v. Chicago, B. I. & P. B. Co., 58-150. 

It is not required that a motion to rein
state a cause which has been dismissed for 
want of prosecution shall be filed within 
three days, as in case of a motion for a new 
trial: Byington v. Quincy, 61-480. 

Where a motion for anew trial was made 
more than three days after judgment was 
rendered, but contained an averment in 
which it was described as a petition, and 
contained statements and demands for relief 
which would be proper in a petition, held, 
that the motion was sufficient, and even if it 
had been objected to in the court below, the 
objection might have been overruled and 
the application treated as if by petition: 
Council Bluffs L. & T. Co., v. Jennings, 81-470. 

Where plaintiff had, by stipulation, five 
days after the verdict in which to file motion 
in arrest of judgment, and for a new trial, 
which motions were duly filed, held, that by 
insisting on the judgment for motion on spe
cial findings, the motion for new trial was 
not waived, but that it might be insisted 
upon after the motion for judgment was 
overruled, although it was then too late to 
have filed a motion for new trial: Pieart v. 
Chicago, B. I. & P. B. Co., 82-148. 

On account of newly-discovered evi
dence: If a motion is made on the ground of 
newly-discovered evidence after the expira
tion of three days it should be by petition 
and within one year, as provided in \ 4092: 
First Nat. Bank v. Murdmtgh, 40-26. 

Where the time for filing a motion for 
new trial is extended by consent beyond the 
term, such motion, if on the ground of 
newly-discovered evidence, may be made at 
the next term, provided it is made within 
the time agreed upon, and need not be, in 
such cases, by petition: Eckel v. Walker, 48-
225. 

Amendment: A motion for new trial on 
the ground of newly-discovered evidence is 
not required to be filed within three days 
after the verdict, and therefore an amend
ment to a motion on that ground, filed more 
than that length of time after the verdict, 
but during the same term, may be consid
ered: Van Horn v. Bedmon, 67-689. 

If the motion be made in proper time, an 
amendment thereto, germane to the object 
and purposes of the original motion, may be 
made after the time specified: Sowden v. 
Craig, 20-477. 

An amendment to a motion for a new trial 
filed more than three days after the verdict 
in accordance with the order of court, in 
which the opposite party was given time to 
make resistance to such motion, such party 
making no objection to accepting the provi
sions of the order in his behalf, líela suffi
cient: Spears v. Mt. Ayr, 66-721. 

Where a motion for a new trial is made 

in time it may be amended after the expira
tion of three days, but not by the addition of 
any new grounds which are not germane to 
those contained in the original motion: Dut-
ton v. Seavers, 89-302. 

Such question is not one of discretion, and 
if the added ground is not proper the su
preme court, on appeal, will reverse the rul
ing of the lower court: Ibid. 

Motion after judgment: A judgment en
tered before the expiration of the time for 
filing motion for a new trial under the stat
ute or stipulation of the parties, could not be 
set aside on that account: Beems v. Chicago, 
C. 1. &P. B. Co., 58-150. 

The granting of a new trial after a formal 
entry of judgment upon the verdict operates 
as a vacation of the judgment entered: Low 
v. Fox, 56-221. 

Continuance of motion: The law prima
rily contemplates the disposition of motions 
for new trial at the trial term, and they 
should never be continued except from the • 
necessities of the case: Laird v. Ashley, 1-570. 

I t is not required that the motion for new 
trial be determined at the term at which it is 
filed. I t stands like any other matter sub
mitted to the court, and upon final adjourn
ment, in absence of agreement that it may 
be decided in vacation, goes over to next 
term by operation of law; and the court has 
jurisdiction to determine it at such term: 
Van de Haar v. Van Domsekr, 56-671. 

Waiver: Where a motion for judgment, 
notwithstanding the general verdict, is made 
and overruled, the party is not thereby de
prived of his right to file a motion for new 
trial if filed within the proper time: Stone v. 
Hawkeye Ins. Co., 68-737. 

The ground relied on must be set out in 
the motion, otherwise affidavits in support 
thereof cannot be received: Beal v. Stone, 22-
447. 

Affidavits: Where the grounds for a mo
tion do not appear in the record, they should 
be established by extrinsic proof before the 
court can be required to act on them: Coch
rane v. Knowls, 3 G. Gr., 115. 

It is only with reference to misconduct of 
the jury or prevailing party or accident or 
surprise that affidavits are admissible. 
Therefore, held, that affidavits in support of 
a motion asking a new trial on the ground 
of prejudice of the referee wereproper ly 
stricken from the files: Feister v. Kent, 92-1. 

Affidavits of jurors to impeach verdict: 
Affidavits of jurors may be received for the 
purpose of avoiding a verdict by showing 
any matter occurring during the trial or in 
the jury room, which does not essentially in
here in the verdict itself. But such affidavits 
cannot be received as to any matter essen
tially inhering in the verdict itself, as that a 
juror did not assent to it, that he misunder
stood the instructions, that he was unduly 
influenced or mistaken, etc. : Wright v. Illi
nois & Miss. Tel. Co., 20-195; Cowles v. Chi
cago, B. I. & P. B. Co., 32-515; Garretty v. Bra-
zetl, 34-100; Shepherd v. Brenton, 15-84; Tur-
ney v. Barr, 75-758. 

It cannot be shown by affidavits of jurors 
that they did not voluntarily assent to the 
verdict: Cook v. Sypher, 3-484; State v. Doug-
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lass, 7-413. The assent of a juror indicated 
by allowing the verdict to be read in his 
presence and affirming that it is his verdict 
cannot be overcame by his affidavit: Hollen-
beck v. Garst, 65 N.W., 417. 

The affidavit of one juror that he agreed 
to the verdict because he was sick, and that 
of another that he agreed thereto solely on 
account of the sickness of the first and the 
threatened injury to him by reason of longer 
confinement, etc., held not receivable for the 
purpose of impeaching the verdict: Brown v. 
Cole, 45-601. 

Affidavits of jurors cannot be received to 
show that the special findings were not as
sented to by all the jurv: Garrefty v. Brazell, 
34-100. 

A juror cannot be allowed to make affi
davit that his judgment did not approve of 
the verdict rendered. The ground upon 
which he agreed to the verdict is a matter 
essentially inherent in it, and his affidavit 
•cannot be received to explain or contradict 
it: Fox v. Wunderlich, 64-187. 

The affidavit of a juror is not receivable 
to show that he only concurred in the ver
dict because he had learned that his father 
was very sick, and for that reason was un
willing to hold out longer, and that the ver
dict was not his deliberate judgment: Ibid. 

Affidavit of a juror cannot be received to 
show that the jurors concurred in the ver
dict under a misapprehension of the law: 
Ward v. Thompson, 48-588. 

Such affidavits were held not competent 
where they were produced to show that the 
jury supposed that exemplary damages, al
lowed in an action for damages for sale of 
intoxicating liquors to plaintiff's husband, 
would go to the school fund and not to plain
tiff: Ibid. 

Such affidavits are not admissible to show 
that the jury misunderstood the instructions 
of the court or the testimony: Davenport v. 
Cummings, 15-219; Jack v. Naber, 15-450; 
Moffit v. Rogers, 15-453. 

Nor are affidavits of jurors receivable to 
show the motives which influenced their de
cision: Darrance v. Preston, 18-396; Bryson 
v. Chicago, B. á Q. B. Co., 89-677. 

Nor to show that they read and were in
fluenced by a part of the answer in the case 
which had been stricken out on demurrer: 
Cowles v. Chicago, R. I. & P. R. Co., 32-515. 

Nor that they were unduly influenced by 
fellow jurors in the determination of the ver
dict: Bingham v. Foster, 37-339; Purcell v. 
Tibbies, 69 N.W., 1120; Bryson v. Chicago, B. 
<&Q. R. Co., 89-677. 

Nor that their action was influenced by 
statements made by one of their number of 
his own knowledge: Dunlavey v. Watson, 38-
398. 

Nor that their action was influenced by 
what was said to the jury by the bailiff: State 
v. Cowan, 74-53. 

Nor that they erroneously rejected evi
dence which was properlv before them: State 
McConkey, 49-499. 

Affidavits of jurors are not receivable 
to explain their verdict by showing what 
items of account were allowed and what re
jected: Lloyd v. McClwe, 2 G. Gr.. 139. 

Affidavit of a juror is not competent to 
show a mistake in calculation or an error in 
judgment in reaching a verdict: Wilkins v. 
Bent, 66-531. 

Affidavits of jurors that it was agreed 
that if the court made no response to a re
quest for instructions as to certain points a 
verdict of guilty was to be rendered, which 
was done on failure of the court to give any 
instructions on the points in question, held 
not competent for the purpose of impeaching 
the verdict: State v. McConkey, 49-499. 

Affidavits of jurors to show misconduct: 
Affidavits of jurors are receivable to show 
misconduct of the jury, as taking with them 
and considering a deposition not introduced 
in evidence: Stewart v. Burlington &M. R. R. 
Co., 11-62. 

Or to show the statement, by a juror to 
his fellows, of a fact outside the case made 
in court: Hall v. Robison, 25-91. 

Or to show that a fellow juror made state
ments of his own personal knowledge as to 
the matters in issue: Griffin v. Harriman, 74-
436. 

Or to show that the verdict was a quotient 
verdict: Schanler v. Porter, 7-482; Manix v. 
Mafony, 7-81; Hendrickson v. Kinsbury, 21-
379; Darlandv. Wade, 48-547; Fuller v. Chi
cago & N. W. R. Co., 31-187. 

Also to show that the verdict was arrived 
at by lot: Ruble v. McDonald, 7-90; Wright v. 
Illinois & Miss. Tel. Co., 20-195. 

Affidavits of jurors to sustain verdict: 
While affidavits of jurors are not receivable 
for the purpose of impeaching their verdict 
with reference to matters which inhere 
therein, it does not necessarily follow that 
such affidavits are not admissible for the 
purpose of sustaining their verdict; and 
where it appeared that a deposition had been 
improperly taken by the jury to their room, 
held, that the affidavits of jurors showing 
that no prejudice resulted from that fact 
were receivable: Morris v. Howe, 36^190. 

Matters not inhering in the verdict may 
be shown by the affidavits of jurors, as, for 
instance, that in determining whether a wit
ness had, as he testified, signed a paper which 
was in evidence, they compared it with an
other paper which was erroneously supposed 
to be one which he also claimed to have 
written: Kruidenier v. Shields, 70-428. 

Therefore, held, also, that affidavits of 
jurors selected to assess damages for taking 
right of way might be received to show when 
such assessment was actually made: Jamison 
v. Burlington & W. R. Co., 69-670. 

When it is sought to sustain the verdict, 
or to show the basis upon which the verdict 
was found, not for the purpose of impeach
ing, but for the purpose of determining the 
rights of the parties in a mere matter of 
costs, affidavits of jurors may be considered; 
for instance, on the question whether any 
allowance of interest was included in the 
verdict: Swails v. Cissna, 61-693; Butt v. Tut-
hill, 10-585. 

Voluntary affidavits: The affidavits of 
jurors which may be received on a motion for 
a new trial must be voluntary. The court 
cannot, by rule upon the jury, compel them 
to answer under oath as to the manner of 
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making up their verdict: Forshee v. Abrams, 
2-571; Grady v. State, 4-461; Crumley v. Aclkins, 
12-363. 

Affidavits as to statements by jurors: 
Affidavits of the attorney of the unsuccessful 
party as to statements made to him by jurors, 
showing misconduct of the jury, held not ad
missible to impeach such verdict. Such evi

dence is merely hearsay: State v. Quinton, 59-
362. 

An affidavit showing that a juror has 
made statements to the effect that the jury 
did not take into consideration the instruc
tions of the court, and that members of th-3 
jury refused to make affidavit as to that fact, 
cannot be considered: Orady v. State, 4-461. 

S E C . 3767 . J u d g m e n t no twi ths tand ing verdict . Ei ther par ty may 
file a motion for judgment in his favor, notwithstanding the fact tha t a ver
dict has been returned against him, if the pleadings of the par ty in whose 
favor the verdict has been returned omit to aver some material fact or facts 
necessary to constitute a complete cause of action or defense, the motion 
clearly pointing out the omission. [C '73, §§ 2842, 2859; R., §§ 3119, 3138.] 

Also held, that where defendant pleadá a 
tender, judgment in plaintiff's favor for the 
amount of the tender should be rendered, al
though the verdict of the jury is for defend
ant: Sheriff v. Hull, 37-174. 

Under the former system of pleading and 
practice, a motion for judgment notwith
standing the verdict was only entertained by 
the court under a certain state of the plead
ings and findings of the jury, and was never 
entertained on behalf of the defendant. It 
is only for plaintiff that such a judgment 
can be rendered: Bradshaw v. Hedge, 10-402. 

Where there was no answer, held, that 
judgment should have been rendered for 
plaintiff, notwithstanding evidence on the 
part of the defendant disproving the claim 
had been erroneously received: Singer Mfg. 
Co. v. Billings, 39-347. 

S E C . 3 7 5 8 . Arres t of judgment . Ei ther par ty may file a motion in 
arrest of judgment, where the pleadings of the prevail ing par ty wholly fail 

*to state a cause of action or a complete defense, and a verdict has been 
returned in his favor. [C. '73, § 2650; R., § 2878.] 

In an action upon certain promissory A judgment on a verdict will not be 
notes, where an issue in the case had not arrested on the ground that it is excessive: 

Where, upon motion for judgment for an 
amount admitted on the pleadings tobe due, 
the opposite party asked to amend and leave 
was granted, held, that the court properly 
refused to enter judgment on the pleadings 
until the amendment was filed: Snyder v. 
Phillipps, 66-484. 

been disposed of, lield, that it was error to 
render a judgment on the pleadings: Black 
v. Be Camp, 75-105. 

Carl v. Oranger Coal Co., 69-519. 
In general, as to arrest of judgment on a 

defective pleading, see $ 3563. 

S E C . 3 7 5 9 . F i l i n g of motion. The filing of either a motion for a new 
trial, for judgment notwithstanding the verdict, or in arrest of judgment, 
shall not be a waiver of the r ight to file either or both of the others, but any 
such motion shall be filed within the time fixed for the filing of motions for 
new trials. 

S E C . 3 7 6 0 . A m e n d m e n t to cure defect. Upon any motion for a new 
trial, for judgment notwithstanding the verdict, or in arres t of judgment, 
the par ty whose pleading it is alleged is defective may, if the court consid
ers it necessary, file an amendment setting up the omitted facts, which, if 
t rue, would remedy the alleged defects, and such amendment shall be filed 
before the hearing of the motion, and shall suspend the same. If the facts 
thus stated would not, if proven, defeat the object of the motion, it shall be 
sustained. If such new averments would, if proven, defeat its object and 
are not admitted, they must be denied, or confessed and avoided, by tho 
opposite par ty within such time as the court shall direct, unless the same 
are denied by legal operation, and in such case the law of pleading and pro
cedure shall apply, except that the amendment and response need not be 
verified. [C '73 , § 2842; R., § 3119.] 

Amending after motion in arrest: Under 
this section an objection made upon motion 
in arrest of judgment on account of the non-
averment of some material fact may be 
obviated by the filing of a statement of such 
omitted fact: Boude v. Methodist Ep. Church, 
47-705. 

Therefore it is not proper to direct a ver
dict against a party on account of the in

sufficiency of his petition in failing to aver 
an essential fact, as, for instance, the per
formance of the conditions of a contract 
on which he relies, as such action of the 
court would deprive him of the benefit of 
the statutory provision for curing such de
fect: Wrought Iron Bridge Co. v. Greene, 53-
562. 

Where the averments of a petition are 
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too indefinite to entitle plaintiff to any re
lief, and upon a recovery by him being at
tacked by motion in arrest, he does not pro
ceed as provided in this section, he cannot 
be relieved from such defect on appeal: 
Shan v. Bebman, 66-81. 

Where plaintiff amends his petition to 
avoid an objection after verdict, which 
should have been made before trial, he can
not afterwards bo heard to insist that such 
amendment was unnecessary: Coates v. Ga
lena & C. U. E. Co., 18-277. 

S E C . 3761. I s s u e s tried.—judgment. If the facts thus pleaded are 
admitted, the par ty pleading the same shall be entitled to such judgment as 
he would nave been entitled to if such facts had been stated in the original 
pleading and admitted as proven on the trial, but, if controverted, there 
shall be a tr ial of the issues raised by the new pleadings, and judgment 
shall be rendered on the original verdict or finding, as modified or supple
mented by the verdict or finding on the new issues. [C. 73 , § 2843; E., § 3120.] 

S E C . 3 7 6 2 . Costs of n e w trial . The cost of all new trials shall either 
abide the event of the action or be paid by the par ty to whom such new trial 
is granted, according to the order of the court, to be made at the time of 
grant ing such new trial. [C;73, § 2840; R , § 3117.] 

S E C . 3 7 6 3 . Conditions. The court may determine not to grant a new 
trial unless certain terms or conditions named by it shall be agreed to by 
the opposite party, and, in the event of his agreement, the terms or condi
tions named shall be entered on the record, and no new triai shall be granted 
if he refuses to agree thereto. [C. 73 , § 2841, R., § 3118.] 

The court may make the filing of a bond of the trial court in holding that the condi
tion in regard to the payment of costs by a 
certain time had been sufficiently complied 
with to entitle the party to a new trial was 
not so far without support as to be interfered 
with on appeal: First Nat. Sank v. Brown, 
81-208. 

for the payment of judgment and costs the 
condition uoon which a new irial will be 
granted: Loring v. Holt, 39-574. 

I t may also give the successful party the 
alternative of submitting to certain terms or 
to a new trial: Brockman v. BerryhiU, 16-183. 

In a particular case, held, that the action 

S E C 3 7 6 4 . D i smis sa l of action. An action may be dismissed, and 
such dismissal shall be without prejudice to a future action: 

1. By the plaintiff, before the final submission of the case to the jury, or 
to the court when the trial is by the court; 

2. By the court, when the plaintiff fails to appear when the case is called 
for trial; 

3. By the court, for want of necessary part ies, when not made accord
ing to the requirements of the court; 

4. By the court, on the application of some of the defendants, when 
there are others whom the plaintiff fails to prosecute with diligence; 

5. By the court, for disobedience by the par ty of an order concerning 
the pleadings or any proceeding in the action. [C. 73 , § 2844; E., § 3127; C. '51, 
§§ 1803-4.] 

At what time permitted: The provision 
that plaintiff may dismiss his action at any 
time before final submission is equivalent to 
a denial of a right to dismiss after such sub
mission: Belzor v. Logan, 32-322. 

After final submission it is too late to take 
a nonsuit: Hays v. Turner, 23-214; Mansfield 
v. Wilkerson, 26-482. 

Plaintiff may dismiss his suit before the 
filing of an answer: Allen v Van, 1-568. 

Where, after submission of the case, the 
court allowed plaintiff to file an amended 
petition, not for the purpose of conforming 
the pleadings to the evidence, but in order 
to raise a new issue, held, that plaintiff might 
thereupon dismiss the action, it being pre
sumed that the first submission had been set 
aside in order to permit the new issue to be 
tendered: Jones v. Cwrier, 65-533. 

One of several co-plaintiffs may dismiss 
an action as to himself whenever, in his judg

ment, the right or his interest requires him 
to do so: Ocheltree v. Hill, 77-721. 

The right to dismiss an action without 
prejudice does not exist after the final sub
mission of the case to the jury or to the court: 
Dunn v. Wolf, 81-688. 

This section by construction denies a 
right to dismiss after the submission of the 
case to the court, and it is not competent for 
an attorney by an understanding with the 
court to reserve the right to dismiss without 
prejudice in the event the court decides 
against him: McArthur v. Shultz, 78-364. 

What deemed final submission: The di
rection of the court to the jury, after the 
giving of the instructions, to enter upon the 
consideration of the cause, is the final sub
mission to the jury: Harris v. Beam, 46-118. 

Where, by the ruling of the court, in an 
action tried before it, all of plaintiff's evi
dence was excluded, and he was left without 
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testimony, held, that he should be allowed to 
dismiss, although the court was ready to give 
its decision: Partridge v. Wilsey, 8-459. 

Where the character of the court's in
structions to the jury was stated to the par
ties, but they had not yet been read over to 
the jury, held, that the plaintiff had a right 
to dismiss: Mullen v. Peck, 57-430. 

Plaintiff may withdraw a portion of his 
petition after the instructions are given but 
before the cause is finally submitted to the 
jury: Livingston v. McDonald, 21-160. 

A submission to a referee not being men
tioned, a party may dismiss at any time be
fore the filing of the referee's report, not
withstanding the referee stands in the place 
of the court: Belzor v. Logan, 32-322. 

Plaintiff may dismiss after filing of the 
affidavit provided for, in case interrogato
ries annexed to the answer are not responded 
to. Such affidavit only entitles to judgment 
on trial, and does not operate immediately 
as a judgment: Perry v. Heighton, 26-451. 

If a case has been fully tried, submitted, 
and the decree determined, the court should 
refuse leave to withdraw it and dismiss: Chi
cago, I. & L>. B. Co., v. Estes, 71-603. 

Where defendant, after the conclusion of 
plaintiff's evidence, moved the court to in
struct the jury to find for defendant, which 
motion, being fully submitted, the court in
dicated that it would sustain, but had not 
yet made the entry on the calendar, nor given 
the jury the instruction requested, held, that 
a dismissal of the action by plaintiff was in 
time: Morrisey v. Chicago & N. W. B. Co, 80-
314. 

A dismissal pending the announcement of 
the decision of the case by the court, where 
the trial is had to the court, is too late: Toof 
v. Foley, 87-8. 

On appeal from justice's court: Where a 
cause is being tried on appeal from a justice's 
court, the right to dismiss is the same as in 
an action originally brought in the higher 
courts; certainly so in an action which might 
originally have been prosecuted in such 
court: Harris v. Laird, 25-143; and see notes 
to 3 4553. 

After cause remanded by supreme court: 
Where a cause is remanded after reversal on 
appeal it is not error to allow plaintiff to dis
miss without prejudice: Bynear v. Neilin, 4 
G. Gr., 524. 

As to one cause of action: A party may 
dismiss as to one or more of several causes 
of action and prosecute as to others: Ballin-
ger v. Davis, 29-512; Cooper v. Wilson, 71-204. 

There is nothing to prevent plaintiff's 
withdrawing a part of his demand before 
trial commences: Campbell v. Ayres, 9-108. 

As to one defendant: In actions ex con-
ractu as well as ex delicto, plaintiff may enter 
a nolle prosequi as to a part of the defendants, 
if they have severed in their defenses and 

have pleaded matters going to their personal 
discharge: Quigley v. Merritt, 4-475. 

In a suit upon a joint and several note 
plaintiff may dismiss as to one defendant and 
take judgment as to the other: Young v. 
Brown, 10-537. 

Where an action was pending against a 
partnership and was by plaintiff dismissed 
as to one partner, held, that such dismissal 
operated to dismiss the action against the 
partnership, and it could not be continued 
as an individual action against the other 
partner: Storm v. Boberts, 54-677. 

The dismissal of an action as to one de
fendant who has already appeared and moved 
for change of place of trial to the county of 
his residence will not defeat his right to 
have an allowance made for his expenses in 
attending' in the wrong county: Farmers & 
Traders'Bank v. Cohen, 71-473. 

Reinstating: The granting or refusal of 
a motion to reinstate a cause of action is 
within the discretion of the district court, 
and where there has been unreasonable de
lay in making it, and it is then made with
out notice to or appearance by the adverse 
party, an appellate court will not reverse 
the order refusing to reinstate the cause, 
even when wrongfully dismissed: Chapman 
v. Lobcy, 21-300. 

Before the adjournment of the term an 
order of dismissal may be set aside, proper 
excuse for the failure to prosecute being 
shown: Taylor v. Lusk, 9^144. 

Where the cause has been dismissed for 
want of prosecution and not for default in 
pleading, the court may, at its discretion, re
instate it on the motion of plaintiff: Byington 
v. Quincy, 61^80. 

Dismissal •waives error: A plaintiff who 
voluntarily dismisses his action cannot com
plain, on appeal, of any action of the court 
previous to such dismissal: Marsh v. Graham, 
6-76. 

Effect of dismissal: After plaintiff has 
manifested his intention of dismissing his 
cause, and both parties have acted accord
ingly, the action is deemed dismissed, and 
its pendency cannot be relied upon to defeat 
a subsequent action for the same cause: First 
Nat. Bank v. Haire, 36-443. 

Dismissal of an action in the court where 
it is pending will terminate any right to have 
the supreme court consider an appeal from 
an interlocutory order in such case: Chicago, 
B. 1. & P. B. Co. v. Dey, 76-278. 

"Without prejudice: Although it is pro
vided by statute that the dismissal of an 
action shall be without prejudice, yet this 
does not enlarge nor extend the statute of 
limitations, and a new suit cannot be brought 
after the expiration of the statutory period 
except under the special circumstances au
thorized by \ 3455: Archer v. Chicago, B. & Q. 
B. Co., 65-61L 

SEC. 3765. Decision on the merits. In all other cases upon the trial 
of the action the decision must be upon the merits. [C. 73, § 2845 ; R., § 3128. ] 

without prejudice: Forsyihe v. McMurty, 59-
162. 

A decree of the circuit court of the United 
States showing that an equitable cause was 
submitted to the court upon pleadings and 

This section and the preceding are appli
cable in equitable actions as well as in ac
tions at law, and the court has no authority 
upon the final submission of an equitable ac
tion to dismiss the bill at plaintiff's cost 
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proofs, and that complainant's bill was dis- of actions are not applicable in determining 
missed with costs, shows an adjudication the effect of a decree in equity in the federal 
upon the merits and is a bar to another ac- court dismissing complainant's bill: Ibid. 
tion. The fact that it appears from the rec- A decree dismissing a bill in chancery 
ord that an attorney for plaintiff withdrew absolute in terms, unless not made on 
his appearance before such submission will grounds going to the merits, is a bar to fur-
not change its effect: Scully v. Chicago, B. & ther litigation on the subject between the 
Q. B. Co., 46-528. the same parties: Adams County v. Graves, 

The statutory provisions as to dismissal 75-642. 

SEC. 3766. Counter-claim tried. In any case when a counter-claim 
has been filed, the defendant shall have the right of proceeding to trial 
thereon, although the plaintiff may have dismissed his action or failed to 
appear. [C'73, § 2846; R., § 3129; C'51, § 1801.] 

Unless an answer setting up a counter- against him on the ground that he has the 
claim has been filed, defendant cannot pre- right to dismiss without prejudice, and that 
vent a dismissal of the action by plaintiff on if the counter-claim is allowed it will be prej-
the ground that he desires to interpose a udicial to him: Sigler v. Hidy, 56-504. 
counter-claim: Kuhn v. Bone, 10-392; Holmes Dismissal of an action by plaintiff on ap-
v. Hull, 48-177. peal from a justice of the peace does not 

Withdrawal of plaintiff's suit does not au- warrant a judgment against him upon a 
thorize the dismissal of defendant's cross-bill counter-claim of defendant without proof of 
against his objection: King v. Thorp, 21-67. the amount thereof: Joy v. Huit, 31-22. 

But for this section the dismissal of an ac- Notwithstanding the disihissal of plain-
tion would end all proceedings in the case, tiff's action, defendant may proceed with the 
and a counter-claim pleaded could not be trial of the case made by a cross-bill: Foster 
tried or would be regarded as dismissed, v. Mils-worth, 71-262. 
The statutory provision was not intended to Where plaintiff in reply to defendants 
authorize the trial of new causes of action in counter-claim asks a reformation of a con-
favor of defendant not set up before the dis- tract, the court may give him relief in that 
missal: Page v. Sackeit, 69-226. respect although his original cause of action 

The withdrawal, by one of two joint plain- is dismissed. Such dismissal does not with-
tiffs to an action, of his claim does not dis- draw the action on the counter-claim: Hoyt 
miss a counter-claim of defendant against v. McLagan, 87-746. 
him: Stepanck v. Kula, 36-563. As to effect of dismissal in replevin on de-

A plaintiff who dismisses his action can- fendant's claim for damages, see notes to \ 
not insist on the dismissal of a counter-claim 4176. 

SEC 3767. Or dismissed. The defendant may, at any time before the 
final submission of the cause to the jury, or to the court when the trial is by 
the court, dismiss his counter-claim without prejudice. [C'73, § 2847; R., 
§ 3130; C.'51, § 1802.] 

Defendant caanot take a nonsuit on his submitted to the court: Gunsaulis v. Cad-
counter-claim after the case has been finally wallader, 48-48. 

SEC. 3768. Dismissal in vacation. Any party to any claim may dis
miss the same in vacation, and the clerk shall make the proper entry of 
dismissal on the record, and if the costs are not paid may enter judgment 
against such party therefor in favor of the party entitled thereto, and issue 
execution therefor at the order of such party. The party so dismissing 
shall be liable for no costs made by the other party after notice to him of 
such dismissal. [C. '73, § 2848; R., § 3131; C. '51, § 1822.] 

SEC. 3769. Judgment—final adjudication. Every final adjudication 
of the rights of the parties in an action is a judgment; and such adjudica
tion may consist of many judgments, one of which may determine for the 
plaintiff or defendant on the claim of either as an entirety; or, when a claim 
consists of several parts or items, such judgment may be for either of them 
on any specific part or item of such aggregate claim, and against him on the 
other, part thereof; or a judgment may, in either of these ways, determine 
on the claims of co-parties on the same side against each other. [C. '73, § 
2849; R., § 3121; C'51, §§ 1814-15.] 

Nature: A judgment is not, in a strict What constitutes: A final judgment is 
sense, a contract: Sprott v. Beid, 3 G. Gr., not a resolve or decree of the court, but the 
489; Johnson v. Butler, 2-535. sentence of the law pronounced in the court 

But it is a debt: Gray v. Ferreby, 36-146. upon the action or question before it: Zeigler 
A judgment is not an "action" or a "spe- v. Vance, 3-528. 

cial proceeding'commenced. " I t is the deter- The filing and allowance of a claim against 
mination of an action or a special proceed- an estate in a probate court which has no au-
ing: Gray v. Iliff, 30-195. thority to issue execution upon such allow-
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anee is not a judgment: Smith v. Shawhan, 
37-533. 

A judgment or decree of the court con
trols the written opinion, and, if they are at 
variance, the former prevails and deter
mines the rights of the parties: Qoodenow v. 
Litchfield, 57-226. 

Final judgment is the application of the 
law by the court to the particular case be
fore it, and specifically denying or granting 
the remedy sought by the action: Taylor v. 
Bunyan, 3-474. 

A judgment by confession is a judgment, 
and valid until it is set aside in a proper 
proceeding: Dullard v. Phelan, 83-471. 

Where notice of appeal specifies " the 
judgment " in the case, it is a sufficient indi
cation that the appeal is from the final adju
dication with reference to the party appeal
ing: Searles v. Lux, 86-61. 

An adjudication is a different thing from 
a satisfaction of such adjudication, and where 
judgment was rendered for damages and 
further provided that the successful party 
should have certain property, or the value 
thereof, held, that the payment of the amount 
of the judgment did not prevent a subsequent 
action for the valine of such property: Mor
rison v. Springfield Engine, etc., Co., 84-637. 

An order entered of record for the pay
ment of a sum of money by one party to the 
other, constitutes a judgment, and if no 
claim for a judgment is properly made in the 
pleadings, it is erroneous: Walker v. Walker, 
93-643. 

The final adjudication of the rights of the 
parties in an action is a judgment; there
fore, held, that the sustaining of a demurrer 
to an indictment in a criminal case was such 
a final judgment as to authorize an appeal 
therefrom by the state: State v. Bair, 92-28. 

Form: While no particular form of words 
is necessary, there must be something to 
show that the judgment stated or indicated 
by the court has been entered by the clerk: 
Taylor v. Bunyan, 3-474. 

A mere memorandum of the minutes of 
the judge from which the record of the case 
is afterwards to be drawn up does not con
stitute a judgment: Ibid. 

A record not corresponding in form to 
what would be necessary for a judgment in 
this state may be shown by the laws, prac
tices and usages of the state in which the 
suit is brought to be sufficient to constitute 
a judgment there: Ibid. 

The form of a finding, order or judgment 
is wholly immaterial, and the dismissal of 
plaintiff's petition with judgment in favor of 
defendant for costs constitutes a iudgment 
for defendant: Edwards v. Louisa County, 89-
499. 

Further, as to what is a sufficient entry to 
constitute a judgment, see notes to fj 288. 

An order for the recovery of money 
against one of two defendants, without nam
ing which, is sufficient if it is manifest from 
the whole record which one is referred to: 
Finnagan v. Manchester, 12-521. 

A judgment rendered against "Daniel 
Dougherty, Treasurer," held to be a per
sonal judgment, and that in order to make 
it a judgment against him in his official ca

pacity only it should have been rendered 
against him "a s treasurer:" Dougherty v. 
McManus, 36-657. 

It is not necessary to set out in a decree 
the facts upon which it is founded: Camp
bell v. Ayres, 6-339. 

Where the petition in an action upon a for
eign judgment alleged that it was duly ren
dered by the court, and set forth the entry 
thereof, which recited the name of the court, 
the title of the case, service, entry of judg
ment, etc., and was signed by the clerk, held, 
that a demurrer to the petition on the ground 
that the judgment record showed that judg
ment was rendered by the clerk instead of 
the court was properly overruled: Thompson 
v. Cook, 21-472. 

The action of the court, although nomi
nally an order, yet if in the nature of a final 
adjudication, must be given the force and ef
fect of a judgment and the presumptions ap
plying to judgments will apply in its support: 
Meed v. Lane, 65 N. W., 380. 

There is no absolute requirement that a 
judgment be dated, and in the absence of any 
showing to the contrary it will be presumed 
to have been rendered by the court in term 
time and not in vacation: Ibid. 

As to form of judgments in justices' 
courts, see notes to \ 4522. 

On contract payable in property: A judg
ment upon a promissory note payable in 
county orders should be for such property, 
and not for money, unless the notes have be
come money demands: Bansom v. Stanberry, 
22-334. 

Alternative: The findingot the court that 
defendant is indebted in one or the other of 
two different amounts, leaving the question 
as to which of the two is proper to be deter
mined in the future, is not a judgment. A 
judgment cannot be alternative, conditional 
or contingent: Battell v. Lowery, 46-49. 

A judgment a warding an execution against 
a party for costs if not paid within a time 
limited is not a conditional but a final and 
absolute judgment: Sprolt v. Beed, 3 G. Gr., 
489. 

The assignment of a judgment carries 
with it a cause of action existing against the 
sheriff for damages for negligence of the 
sheriff in the keeping of the property levied 
on: Citizens Nat. Bank v. Loomis, 69 N. W., 
443. 

Evidence: The record of a judgment of a 
court of general jurisdiction is admissible in 
evidence, without proof of the service of pro
cess and the pleadings: American Emigrant 
Co. v. Fuller, 83-599. 

As to proof of judgment see, also, notes 
to \ 4644. As to action on judgment, see \ 
2439. 

Jurisdiction: So long as the judgment 
debtor is content to permit a judgment to be 
enforced against his property, a stranger to 
the judgment cannot question its validity on 
account of the want of jurisdiction: Wright 
v. Mahaffey, 76-96. 

Where suit was brought against N. 
Young, and a garnishee was sought to be 
held for indebtedness due N. S. Young, held, 
that the question whether N. S. Young was 
the same person as defendant N. Young was *"> 
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raised by the answer in the case, and was 
for adjudication: Allison v. Chicago, B. & Q. 
B. Co., 76-209. 

Parties who are not within the jurisdic
tion of the court are not affected by the 
judgment of the court: Blackmail v Wright, 
«5N.W., 843. 

Further as to validity of judgment in case 
of defective service or want of service, and 
how the question may be raised, see notes to 
I 3519. 

Where liability does not appear: Judg
ment need not be entered on a petition and 
proofs which show no legal liability, even 
though a demurrer to the petition has been 
overruled, and defendant has answered over, 
denying such allegations: Brown v. Cunning
ham, 82-512. 

And see notes to § 3563. 
Limitation of actions on judgments: See 

notes to \ 3447, \ 8. 
Deceased defendant: Where defendant 

dies after the submission of the cause, and 
before the rendition of judgment, the judg
ment should be entered as of the date of sub

mission or at least of a date prior to the 
death. It is irregular to enter it as of a date 
subsequent to the death: Flock v. Wyatt, 49-
466. 

Deceased plaintiff: A judgment in a 
party's favor, after his death, is not void but 
voidable: Oilman v. Donovan, 53 362. 

Bar; prior adjudication: A defendant re
lying upon a prior adjudication has the bur
den of showing that the particular matter in 
controversy was included in the former ac
tion and that it was determined on the mer
its: Mum v. Shannon, 86-363. 

Where by transfers of interest for the 
purpose of enabling the transferee to main
tain the suit for the benefit of his assignor, 
the suit is prosecuted in the name of such 
transferee and judgment rendered therein, 
such judgment will be a bar to a subsequent 
action in the name of the assignor after re
assignment of the cause of action: Oarretson 
v. Ferrall, 92-728. 

The question of the identity of the two 
actions is for the jury: Mum v. Shannon, 86-
363. 

SEC. 3770. Judgment for part. Any party who succeeds in par-t of 
his cause or causes, and fails as to part, may have the entry in such case 
express judgment for him for such part as he succeeds upon, and against 
him on the other part. [C. '73, § 2850; R., § 3122.] 

SEC. 3771. In abatement. "Where matter in abatement is pleaded in 
connection with other matter not such, the finding of the jury or court must 
distinguish between matter in abatement and matter in bar, and the judg
ment must, if it is rendered on the matter in abatement, and not on the merits, 
so declare. [C. 73, § 2851; R., § 3124.] 

The judgment in a particular case find
ing for defendant, and reciting an offer to 
plaintiff of a nonsuit and the acceptance 
thereof by plaintiff, held sufficient to indicate 
that the judgment was upon matter in abate
ment pleaded in the action and not on the 
merits: Atkins v. Anderson, 63-739. 

Where an action in the federal court was 
abated because prematurely brought, no 
trial being had upon the merits, it was held 
that the judgment rendered in said cause 

SEC. 3772. Special execution. 

would not bar another action for the same 
cause in the state court: Harrison v. Mart-
ford F. Ins. Co., 71 N.W., 220. 

Section applied: Clise v.Freeborne, 27-280. 
Where the record fails to distinguish be

tween matters pleaded in bar and those 
pleaded in abatement, it will be assumed 
that the judgment was not rendered in abate
ment: Oarretson v. Ferrall, 92-728. 

As to how matter in abatement is to be 
pleaded, etc., see \ 3642. 

Where any other than a general execu
tion of the common form is required, the party must state in his pleading 
the facts entitling him thereto, and the judgment may be entered in accord
ance with the finding of the court or jury thereon. [C. '73, § 2852; R., § 3125.] 

SEC. 3773. Several judgment. In an action by several plaintiffs, or 
against several defendants, the court may, in its discretion, render judg
ment for or against one or more of them when a several judgment is proper, 
leaving the action to proceed as to the others. [C.'73, § 2853; R., §§ 3123, 
3126; C.'51, §1816.] 

In actions against several defendants 
jointly and severally liable, judgment may be 
taken as to one and the case continued as to 
others, and such judgment will not bar a 
r ight to recover against those as to whom 
the case is continued, when the cause is ripe 
for disposition as to them: Smith v. Cooper, 
9-376. 

In an action of replevin against joint de
fendants judgment may be rendered against 
one. although plaintiff is not entitled to judg
ment against the other: Carothers v. Van 
Hagan, 2 G. Gr., 481. 

If plaintiff maintains his cause of action 
against one of several defendants, he may 
have judgment against that one, and the 
other defendants may have judgments 
against plaintiff for their costs: Eyre v. Cook, 
9-185. 

Judgment against one of several defend
ants jointly and severally liable may be ren
dered without the cause being disposed of as 
to the others: Poole v. Hintrager, 60-180. 

Where one of two joint defendants pleads 
matter going to the cause of action or which 
constitutes a defense for both in its nature, 
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the other defendant, though in default, 
should have the benefit of such defense: 
Morrison v. Stoner, 7-493; Campbell v. Mc-
Harg, 9-354. 

It often happens in actions in chancery 
that the same relief is not sought or granted 
against all the parties joined as defendants: 
Taylor v. Branscombe, 74-534. 

The practice is where there are two de
fendants to an action on contract, one of 
whom makes defense, whilst the other suffers 
judgment to be given against him by de
fault, not to enter final judgment against the 
party in default until the issues joined by 
the other defendant are disposed of: Pierson 
v. David, 4-410; Loeber v. Delahaye, 7-478; 
Greenough v. Shelden, 9-503. 

Where judgment is entered against two 
defendants, motion for new trial may be 
granted as to one without vacating the judg
ment as against the other: Gordon v. Pitt, 3-
385; Terpenning v. Gallup, 8-74. 

Where defendant has recovered on a 
cause of action against joint defendants on 

which they are severally liable, the fact that, 
as between them, one rather than the other 
is under obligation to satisfy the judgment, 
will not affect plaintiff's right as to its en
forcement: Palmer v. Stacy, 44-340. 

So held in an action for injuries received 
by reason of the obstruction of a street, 
brought against the city and the party guilty 
of the obstruction jointly: Ibid. 

Where separate judgments are rendered 
against two or more defendants jointly sued 
for the same tort, plaintiff may elect what 
judgment he will enforce, and when it is 
satisfied the other will be regarded as dis
charged: Putney v. O'Brien, 53-117. 

In an action for damages for a tort against 
two or more defendants sued jointly, judg
ment may be rendered against the defendant 
found liable: Boswell v. Gates, 56-143. 

A judgment cannot be rendered in favor 
of one defendant against a co-defendant un
less such judgment is asked for and there is 
an adjudication of the claims between them: 
Beall v. West, 13-61. 

SEC. 3774. Judgment against one of joint defendants. Though all 
the defendants have been served with notice, judgment may be rendered 
against any of them severally, where the plaintiff would be entitled to judg
ments against such defendants if the action had been against such alone. 
[C.78, §2584; R , § 3132.] 

A party against whom judgment is ren- judgment, and is not bound by the subse-
dered prior to the determination of the suit quent proceedings in the case: Okey v. Sigler, 
as against his co-defendants is not construct- 82-94. 
ively in court after the rendition of such 

SEC. 3775. What relief granted. The relief granted to the plaintiff, if 
there be no answer, cannot exceed that which he has demanded in his peti
tion. In any other case the court may grant him any relief consistent with 
the case made by the petition and embraced within the issue. [C. '73, § 2855; 
R., § 3133; C.'51, §1829.] 

Relief not called for by the pleadings will 
not be granted by the decree: Byam v. Cook, 
21-392. 

A judgment different from that prayed 
for in the petition should not be entered: 
Lafever v. Stone, 55-49; Marder v. Wright, 
70-42. 

The court should not grant to the plain
tiff relief in any respect greater than that 
claimed in the petition: Tice v. Derby, 59-312. 

When an answer is filed the plaintiff is 
not limited to the relief asked by his peti
tion: Wilson v. Miller, 16-111. 

If the court has jurisdiction of the sub
ject-matter and of the defendant, a judgment 
in excess of that asked is not void, but void-

Where the petition prayed for foreclosure 
of an equity of redemption, held, that per
sonal judgment could not be rendered upon 
default: McGlaughlin v. O'Sourke, 1¿459. 

Where the petition asked only for judg
ment for the amount due at the commence
ment of the action, held, that it was error to 
give judgment for installments of the indebt
edness falling due after the suit was com
menced and before decree: Blake v. Blake, 
13-40. 

Where the only issue was whether a deed 
had been procured by fraud and deceit, held 
error to set aside such deed because the party 
had not sufficient mental capacity to execute 
a deed: Hines v. Horner, 86-594. 

able only: O'Connell v. Cotter, 44-48. 

. SEC. 3776. Judgment for part of claim not controverted. If only 
part of the claim is controverted by the pleading, judgment may at any time 
be rendered for the part not controverted. [C. '73, § 2856; R., § 3135.] 

If only part of the claim is controverted on for want of denial: Musser v. Cram, 48-52. 
by the pleading, judgment may be rendered 
for the part not controverted: Davenport v. 
Chicago, B. I. & P. B. Co., 38-633, 638. 

Where plaintiff sued on two notes, and 
in a third count in his petition claimed the 
attorney's fee provided for therein, held, 
that a denial of the right to the attorney's 
fee did not put in issue the counts for 
amounts due upon the notes respectively, 
and judgment was properly rendered there

in an action to recover real property the 
party showing himself entitled to an undi
vided interest may recover such interest, 
but not full title, and may have the r ight of 
possession as against a stranger: Hughes v. 
Holliday, 3 G. Gr., 30. 

A party is not entitled to judgment for 
part of a claim not controverted, when such 
claim has not yet matured: Kinq v. Howeü, 
28-65. 



1500 
§§ 3777-3781 TRIAL AND JUDGMENT. Tit. XVIII, Ch. 9. 

SEC. 3777. Judgment on verdict. When a trial by jury has been had, 
judgment must be entered by the clerk in conformity with the verdict, unless 
it is special, or the court orders the case to be reserved for future argument 
or consideration. [C. 73, § 2857; R., § 3136.] 

SEC. 3778. When verdict is special. When the verdict is special, or 
when there has been a special finding on particular questions of fact or 
issues, or when the court has ordered the case to be reserved, it shall order 
what judgment shall be entered. [C.73, § 2858; R., § 3137.] 

To justify a court in rendering a judg
ment upon a special finding of facts against 
a general verdict, such finding must be 
manifestly inconsistent with the general ver
dict: Bonham v. Iowa Cent. Ins. Co., 25-328; 
Clavk v. Warner, 32-219; Mershon v. National 
Ins. Co., 34-87; Case v. Chicago, M. & St. P. 
B. Co., 69 N.W., 538. 

To warrant such judgment, the special 
verdict must be such that, when taken to
gether with the facts admitted in the plead
ings, it establishes the right of the party to 
recover: Lamb v. First Presb. Society, 20-127; 
Hardin v. Branner, 25-364. 

It is only where the general and special 
verdict are so inconsistent that both cannot 
stand that the latter will be allowed to de
feat the former. The mere fact that the 
special verdict does not support the general 
will not render judgment on the general 
verdict erroneous; Phoenix v. Lamb, 29-352. 

The court cannot properly render judg
ment for a party upon a special verdict, un
less, taken in connection with the pleadings, 
it is such as to show conclusively that the 
party is entitled to judgment: Crwach v. Here-
more, 59-43. 

When a court is called to rule upon a mo
tion for judgment upon a special verdict, it 
is to consider what the law is, and is not 
bound by its instruction previously given 
to the jury: Baird v. Chicago, B. I. & P. B. 

SEC. 3779. Principal and surety—order of liability. When a judg
ment is rendered against a principal and his surety, it shall recite the order 
of their liability therefor, and the term "surety " includes all persons whose 
liability on the claim is posterior to that of another. [C.73, §§ 3040, 3042; 
R., §§ 3259, 3261.] 

SEC. 3780. Judgment on counter-claim—affirmative relief. If 
more is recovered on a counter-claim than on the plaintiff's claim, judgment 
for the defendant must be given for the excess; or, if it appears that the 
defendant is entitled to any other affirmative relief, judgment must be given 
therefor. [C.73, § 2860; R., § 3139; C'51, § 1798.] 

SEC. 3781. Judgment by agreement. Any judgment in a case pend
ing, other than for divorce, which may be agreed upon between the parties 
interested therein, may at any time be entered, and if not done in open 
court, the judgment agreed to shall be in writing, signed, and filed with 
the clerk, who shall thereupon enter the same accordingly, and execution 
thereon may issue forthwith unless therein otherwise agreed upon. [C. 73, 
§ 2861; R., § 3143; G'51, §§ 1821-2.] 

Co., 61-359; Evans v. St. Paul Harvester 
Works, 63-204. 

Under peculiar facts, held, that a special 
verdict was not sufficient to entitle plaintiff 
to judgment in a case where a general ver
dict for defendant was set aside on account 
of error in the instructions: Pettus v. Farrell, 
59-296. 

Where the special finding of a jury is in 
direct conflict with the general verdict, the 
judgment must be entered on the finding: 
CDonnell v. Hastings, 68-271. 

Where, after judgment upon a general 
verdict, the court on motion, without having 
first set aside such judgment, rendered a 
judgment for the opposite party upon a spe
cial verdict, held, that such final judgment 
was valid: Màrnyer v. Cooper, 35-257. 

The fact that it appears by the special 
verdict of the jury that they excluded from 
their consideration a material fact appearing 
in the evidence may be a ground for a new 
trial: Baldwin v. St. Louis, K. áN. B. Co., 63-
210. 

A motion for judgment on special findings 
will not waive the right to insist upon a mo
tion for new trial filed at the same time, and 
if the former is overruled the latter may be 
considered: Pieart v. Chicago, B. I. & P. B. 
Co., 82-148. 

As to special verdict, see \\ 3727, 3728. 

An agreement for judgment, when prop
erly filed, becomes a part of the record in 
tiie case, and a subsequent pleading incon
sistent therewith should be stricken from 
the files: Vail v. Stone, 13-284. 

The fact that counsel for a party is in 
court when judgment is rendered against 
his client and makes no objection thereto 
does not show that the judgment thus ren

dered is by agreement or consent: Hershee v 
Hershey, 15-185. 

Where an action for recovery of real 
estate was tried under an agreed statement 
of facts which recited that the plaintiffs 
were entitled to the realty, excepting im
provements thereon, unless prevented by the 
facts stated, held, that a judgment determin
ing rights to the improvements as well as to 



Tit. XVIII, Cli. 0. 

1501 
TRIAL AND JUDGMENT. 5§ 3782-3785 

the land was erroneous: Burns v. Keas, 21-
257. 

When parties by agreement determine 
the amount which is to be paid by way of 
compromise of the suit, their determination 
stands in place of a judgment of the court, 
and upon payment of the sum agreed upon, 
defendant has the right to demand that the 
plaintiff shall do what in his petition he has 
expressed a willingness to do, although de
fendant has not asked such specific relief: 
Robertson v. Central R. Co., 57-376. 

W h e r e a petition embraced two claims, 
and an offer to compromise by permitting 
judgment was accepted, held, that both 
claims were thereby satisfied and adjusted: 
Ibid. 

Where an officer holds liquors under a 
warrant in a proceeding for their condem-

SEC. 3782. No distinction between debt and damages. In all actions 
where the plaintiff recovers a sum of money, the amount to which he is enti
tled may be awarded him by the judgment generally, without any distinction 
being therein made as to whether such sum is recovered by way of debt or 
damages. [C.73, § 2862; R., § 3144.] 

SEC. 3783. Court acting as jury. The provisions of this chapter 
relative to juries are intended to be applied to the court when acting as a 
jury on the trial of a cause, so far as they are applicable and not incompati
ble with other provisions herein contained. [C. '73, § 2863; R., § 3145; C'51, 
§ 1823.] 

nation he has no authority to stipulate for 
judgment against him in a proceeding by a 
third party for their recovery: Fries v. 
Porch, 49-351. 

Where the parties to a number of like 
cases agreed that judgment might be entered 
in the court in which they were pending, 
when a certified copy of the judgment in 
one case which had been removed to another 
county for trial was filed, and in pursuance 
of the agreement judgments were ordered 
by the judge and entered by the clerk of the 
court in vacation, held, that the stipulation 
was that one trial should settle the issues in 
all the cases, and that judgment might be 
entered by the clerk in vacation, and that 
judgment thus entered was valid: Western 
Land Co. v. English, 75-507. 

Where the cause is submitted to trial by 
the court without a jury, questions both of 
law and of fact are for the court, and the 
fact that it treats a question belonging to 
one class as though it belonged to another 
will not be reversible error if the result 
reached is correct: Ayres v. Bane, 39-518. 

The same rules as to the admission or re
jection of evidence are applicable in trials 
to the court as in trials to the jury: Wil
liams v. Soutter, 7-435, 439. 

In a particular case, held, that by the 
terms of a stipulation with reference to the 
trial the judge was authorized in vacation 
to pass upon all matters and interlocutory 
motions in the same manner as in case of a 
trial before the court: Clews v. Traer, 57-459. 

Where the cause is tried to the court 
without a jury, a judgment of the court 
stands as a general verdict of the jury, and 
will not be interfered with unless palpably 
against the weight of evidence: Woods v. 
Oevecke, 28-561: Mellenger v. Parsons, 51-58. 

Where there is a conflict in the evidence 
the court will not set aside a judgment be

cause it is not supported by the testimony: 
Boone County v. Wilson, 41-69. 

To authorize the supreme court to reverse 
a judgment on the ground of want of evi
dence for its support, there must be such ab
sence of proof as to warrant the conclusion 
that the decision of the lower court was the 
result of passion or prejudice: Murray v. 
Wells, 57-26; Melendy v. Rice, 94 U. S., 796; 
Patterson v. Seaton, 70-689. 

In the absence of a special finding of facts 
by the court it will be presumed that the 
judgment is based upon facts which in the 
proper exercise of judicial discretion the 
court below could have found under the evi
dence: Bower v. Webber, 69-286. 

The supreme court may review the find
ings of the court below in like manner as it 
may re-examine the verdict of a jury, but for 
that purpose the entire evidence must be 
taken up. This takes the place of a motion 
to set aside the verdict of the jury for the 
reason that it is not supported by the evi
dence: Snell v. Kimmell, 8-281. 

As to finding of facts by the court and re
view thereof, see \ 3654 and notes. 

SEC. 3784. Judgments and orders entered. All judgments and orders 
must be entered on the record of the court, and must specify clearly the 
relief granted or order made in the action. [C. '73, § 2864; R., § 3140.] 

There can be no judgment until it is en
tered in the proper record of the court. It 
cannot exist in the memoranda of an officer 
of the court nor in memorandum entered 
upon the books not intended to preserve the 
record of judgments, and an execution issued 

SEC. 3785. Satisfaction of judgment—complete record. Where a 
judgment is set aside or satisfied by execution or otherwise, the clerk shall 
at once enter a memorandum thereof on the column left for that purpose in 

under such circumstances may be enjoined 
although after the issuance of the execution 
a proper judgment is entered: Winter v. 
Coullhard, 62 N. W., 733. 

As to entry of judgments of record, see 
\ 288 and notes 
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the judgment docket. In cases where the title to land is involved and 
expressly settled or determined, the clerk shall make a complete record of 

. the whole cause and enter it in the proper book. But in no other case need 
a complete entry be made, except at the request of a party who will pay the 
expense of such record. [C. 73, §§ 2865-6; E., §§ 3141-2; C. '51, §§ 1817, 1819.] 

A judgment lien holder who has secured to a person not entitled thereto: Heins v. 
the reinstatement of his judgment after sat- Wicke, 71 Ñ.W., 345. 
isfaction thereon has been entered, cannot 
claim the superiority of the lien of such 
judgment as against an assignee of a junior 
mortgage upon the premises covered by such 
judgment, who has accepted such assign
ment while the judgment appeared as satis
fied of record: Head v. Newcomb, 89-728. 

A party who has paid the amount of a 
judgment to the clerk cannot be compelled 
a second time to pay the same claim al
though the clerk has turned the money over 

This provision as to a complete record 
contemplates only cases where plaintiff 
claims title in himself and defendant dis
putes such claim, and not a case where it is 
sought to subject real estate, standing in 
the name of the wife, to a judgment against 
the husband. In a proper case for making 
the record here provided, all that should be 
recorded is the original notice and return, 
the pleadings and the judgment or decree: 
Smithv. Cumins.52-143. 

SEC. 3786. Discharge of judgment—on motion. A defendant against 
whom a judgment has been rendered, or any person interested therein, hav
ing matter of discharge which has arisen since the judgment, may upon 
motion, in a summary way, have the same discharged, either in whole or in 
part, according to the circumstances. [C. 73, § 2867; R., § 3146.] 

In the absence of statutory authority the 
court has no jurisdiction to cancel a judg
ment, and the right to cancel given by stat
ute arises only out of matters subsequent to 
the judgment: Brett v. Myers, 65-274. 

In some cases the question whether the 
judgment has been satisfied or not may be 
raised by motion, while in others it might be 
necessary to go into equity to obtain proper 
relief: Traer v. Lytle, 20-301. 

Sureties, upon paying a judgment ren
dered upon contracts whereon they are 
bound, are not entitled to take an assignment 
of the judgment and enforce it by execution; 
but payment is a satisfaction of the judgment: 
Bones v. Aiken, 35-534; Drefahl v. Tuttle, 42-
177; Johnston v. Belden, 49-301. 

But if judgment is rendered against the 
maker of a promissory note and one who in
dorses it after the payee, such indorser may, 
upon payment of the judgment, take an as
signment thereof and enforce it against the 
maker: Schleissman v. Kallenberg, 72-338. 

Where receipts were drawn up to joint 
judgment debtors with the arrangement that 
they were to pay their pro rata shares, a pro
vision for costs having been omitted by 
oversight, a judgment creditor refused to 
receive the amounts agreed upon and the 
receipts were taken without his consent. 
Held, that the judgment was not satisfied: 
Dorgan v. Piehn, 8Í-564. 

Where land belonging to a party had been 
sold under several judgments, one of which 
was against his mother as surety, and the 
mother arranged with a third party to ac
quire the certificates of sale and extend the 
right to redeem, held, that the payment was 
not a payment in satisfaction of the judg
ments, as she had a right to acquire and 
hold the judgments for her own protection; 
Bkekman v. Butler, 77-128. 

Where the payee of a note became liable 
thereon by indorsement and was made a 
party defendant in an action on the note 

against the maker, and default was taken 
against him but no judgment rendered, held, 
that a purchase by him of the judgment 
against the maker, and an assignment there
of to him or one acting for him, would not 
constitute a satisfaction of such judgment: 
Bes Moines Savings Bank v. Colfax Hotel Co., 
79-497. 

Where a judgment was obtained against 
the maker and indorser of a promissory note, 
and the indorser placed money in the hands 
of an agent, who was to obtain an assign
ment of the judgment to himself and after
wards assign it to plaintiff, but the agent 
assigned it to one N., who received money 
for the satisfaction of the judgment from the 
maker of the note, and at the time of the 
assignment to N. he and the maker of the 
note knew that the agent had no interest in 
the judgment or authority to assign it to any 
one but the plaintiff, held, that the maker of 
the note could not discharge his obligation 
to the indorser by paying the amount of the 
judgment to N., and that, as the judgment 
was satisfied by the unauthorized payments 
of the maker, the indorser and plaintiff, his 
assignee, could treat the judgment as satis
fied in fact and recover the amount paid by 
the indorser not exceeding the sum required 
to satisfy the judgment: Johnson v. Webster, 
81-581. 

Where a surety advanced money to en
able his wife to purchase the judgment 
against him, held, that this would not con
stitute a satisfaction of the judgment and his 
interests would be protected: Anglo-Ameri
can Land, etc., Co. v. Bush, 84-272. 

As to third persons without notice the 
entry of the satisfaction of a judgment is a 
suspension of the lien thereon and one who 
takes a mortgage on the premises which will 
be covered by the lien of the judgment, is 
not affected by a revival of such lien by 
reason of the cancellation of the satisfaction: 
Head v. Newcomb, 89-728. 

SEC. 3787. Fraudulent assignment of judgment. The court shall 
have power, on motion, to inquire into the facts attending or connected 
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with the assignment of a judgment, or the entry of the same to the use of 
any party, and to strike out such use, or to declare such assignment void, 
either in whole or in part, whenever such assignment or use shall be deter
mined to be inequitable, fraudulent or in bad faith. [C. '73, § 2868 ; R., § 3147. ] 

SEC. 3788. Default—when made and entered. If a party fails to 
file or amend his pleading by the time prescribed by the rules of pleading, 
or, in the absence of rules, by the time fixed by the court, or if, having 
pleaded, his petition, answer or reply on motion or demurrer is held, insuffi
cient, or is stricken out, and he fails to amend, answer or reply further as 
required by the rules of or by the court, or if he withdraws his pleading 
without authority or permission to replead, judgment by default may be 
rendered against him on demand of the adverse party, made before such 
pleading is filed. [C. 73, § 2869; R., § 3148; C'51, § 1824.] 

"What coustitutes default: When a party 
seeks to prevent his adversary from a hear
ing upon the merits, he ought to show that 
such adversary has failed to comply with 
some statute or some special or general rule 
of court: Wright v. Howell, 24-150. 

The order for default is not a judgment 
but a final declaration of an admission which 
takes the place of evidence. A judgment is 
rendered upon default as a judgment is ren
dered upon evidence: Walker v. Cameron, 78-
315. 

Therefore, under § 3796, which authorizes 
a motion to set aside default in cases of serv
ice by publication to be made within two y ears 
from the rendition of judgment, the time 
commences to run from judgment and not 
from the entry of default: Ibid. 

A personal judgment by default against a 
party as to whom no cause of action is stated 
or attempted to be stated in the petition is 
invalid and may be set aside in equity even 
after the one year allowed under <j 4092 for 
asking a new trial by petition: Larson v. 
WiUiams, 63 N. W., 464. 

Failure to file pleading: A pleading is in 
time to prevent default if filed previous to 
the actual entering of the default, in the ab
sence of express rules to the contrary: Davis 
v. Brady, Mor., 101. 

Where an answer was filed some eighteen 
days after the time allowed for filing of an
swer by agreement of parties, but some 
months before the next term of court, and in 
answer to an amended petition setting up a 
new cause of action, and in pursuance of an 
order of court made in vacation upon appli
cation extending the time, but without notice 
to the adverse party, held, that there was no 
abuse of discretion on the part of the court 
in refusing to grant default on motion: Red-
field v. mUer, 59-393. 

Under the showing in a particular case, 
held, that it was not error to refuse a motion 
for default for want of answer and allow an 
answer to be filed: Walker v. Hutchinson, 50-
364. 

Where time is fixed for the filing of the 
pleading, and it is not filed within such 
time, it is the usual practice to raise the 
question as to excuse for not filing it within 
the proper time by a motion to strike 
such pleading from the files because not 
filed in time: Briggs v. Coffin, 91-329. 

Where a defendant served with notice of 
a suit does not appear and answer, but makes 

default, no decree or judgment can be en
tered against him for relief not prayed for, 
or which is not clearly within the contem
plation of a general prayer for relief: Heins 
v. Wicke, 71N.W..345. 

Where, in the notice served on the-de
fendant, no claim was made for a personal 
judgment, and the petition did not ask a per
sonal judgment, and the defendants did not 
appear or answer, but made default; held, 
that the plaintiff should not have been per
mitted to amend his petition claiming a per
sonal judgment, and such a judgment should 
not have been rendered against the defend
ant: Ibid. 

As to when pleadings should be filed, see 
I 3552. 

In a suit against joint defendants: Judg
ment by default should not be entered in an 
equitable action against a portion of defend
ants when one of them has on file a demurrer 
or answer which goes to the merits of the 
action as to all of them: Jenkin v. McCully, 
Mor., 447. 

Final judgment should not be rendered 
against one of two joint debtors by default 
so long as an answer by one of them going to 
the validity of the cause of action remains 
undetermined: Campbell v. McHarg, 9-354. 

Where there are two defendants, one of 
whom makes default and the other appears, 
it is not the practice to enter judgment on 
default against the first, before the issue 
raised by the answer of the second is dis
posed of: Gfreenough v. Sheldon, 9-503. 

Failure to answer an amended petition 
will be accompanied with the same conse
quences as failure to plead to the original, 
and the fact that a plea to the original is on 
file will not prevent defendant from being 
in default if he has been ruled to replead to 
the amended petition: Porter v. Moffett, 
Mor., 58. 

A failure to answer an amended petition 
entitles plaintiff to default as fully as if the 
original petition had not been answered: 
Brenner v. Gundersheimer, 14-82. 

Where plaintiff, after the filing of an an
swer to his unverified petition, amends the 
same by adding a verification, defendant 
must file a verified answer, and will be 
deemed in default upon failing to do so: Wil
son v. Preston, 15-246. 

Appearance without answer: Where de
fendant enters a written appearance, but 
does not file any pleading nor ask time to 
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plead, it is not error to enter default and 
judgment at once: Shaw v. National State 
Bank, 49-179. 

"Where defendant who was in default for 
want of answer was present when the case 
was submitted, making no objection, and 
there was no issue to try, held, that the case 
was properly heard as one of default and 
there being nothing to show upon what evi
dence the case was heard, the judgment 
would be affirmed on appeal: White v. Kelley, 
23-275. 

Negligence in filing pleading: "Where 
the defendant is ruled to answer by a certain 
day in vacation, if he is unable to do so then, 
for a good reason, he should do so as soon 
thereafter as possible; and on a motion to set 
aside a default for a failure to answer, an ex
cuse will not be sufficient which applies to 
the failure to answer on the day fixed, but 
does not apply to the failure to answer sub
sequently and before default was taken: 
Thatcher v. Haun, 12-303. 

An action at law being commenced to re
cover rent by attachment, and defendant, 
after the lapse of nearly three years, having 
filed his answer and cross-petition, the latter 
being in equity and bringing in a new party 
and praying affirmative relief, held that, no 
notice having been given plaintiff, a decree 
for defendant based on ex parte testimony 
should be vacated upon motion: Allen v. 
Sogers, 27-106. 

Failure to file pleading in vacation: 
Where an action for an injunction was 
commenced during term time, and defend
ants were required to appear and show cause 
why a temporary injunction should not be 
allowed, and did appear and demur to the 
petition, which demurrer was overruled, 
held, that plaintiff was not entitled to default 
for want of answer until the next term, which 
was the regular appearance term of the ac
tion: Matter v. Phillips, 52-232. 

"Where, by rules of court, defendant was 
required to plead by demurrer or answer in 
vacation within ten days after service, and 
upon failure to do so was to be regarded as 
in default, held, that the fact that the notice 
simply advised him that he was to answer by 
the time therein fixed could not have misled 
him as to the character of the pleading 
which he was entitled to file, and that, not 
having filed any pleading, default was prop
erly entered: Lyman v. Bechtel, 55-437. 

Default as to one count: Where one of 
several counts remains unanswered, but the 
defense interposed as to other counts is 
equally applicable to it, the refusal to grant 
default on such count will not constitute re
versible error: Kinyon v. Palmer, 20-138. 

After ruling on demurrer: Where a de
murrer to an answer is sustained default 
should not be rendered for failure to answer 
further, in the absence of any rule or order 
of the court fixing the time in which an an
swer must be filed: Wright v. Howell, 24-150; 
Mollinsv. Coggshell, 29-510. 

Defective answer: It is erroneous to ren
der judgment by default against defendant 
who has an answer on file undisposed of, al
though it maybe defective: Arbuckle v. Bew-
man, 6-70; Canal Bank v. Newberry, 7-4; 

Burlington & M. B. R. Co. v. Marcliand, 5-
468; Keeney v. Lyon, 10-546; Markey v. Met
tiez, 1-528; Brown v. Hollenbeck, 2 G. Gr., 318; 
Wolff v. Hagensick, 10-590; Malloryv. Sailing, 
48-699; Levi v. Monroe, 11-453. 

Two answers: Also held, that it was erro
neous to grant default, where defendant had 
two answers on file, one of which was assailed 
by demurrer but the other remained undis
posed of: Crafts v. Clark, 31-77. 

Motion on file: It is error to render judg
ment by default where defendant has a ma
terial motion on file: Coffin v. Kemp, 4 G. Gr., 
119. 

Answer not raising issue: An answer 
denying the amount of defendant's indebted
ness as claimed by plaintiff, but not denying 
his cause of action, does not entitle defend
ant to trial, but leaves him substantially in 
default: Mann v. Howe, 9-546. 

Failure of defendant to appear at trial, 
when he has an answer on file, is not a 
ground of default, but the issue should be 
tried by a jury: Brown v. Hollenbeck, 2 G. Gr., 
318. 

A judgment against a defendant who has 
appeared to an action and filed an answer, 
but at time of trial fails to appear, is not 
a judgment by default: Douglass v. Lanqdon, 
29-245. 

Presumption: Where default is granted 
upon motion it must be presumed, in support 
of the court's action, in the absence of a 
showing to the contrary, that a sufficient 
ground for the default was made to appear to 
the court: Thompson v. Savage, 43-398. 

Party in contempt: While a party is in 
contempt the court' may refuse to receive 
pleadings offered by him, and treat him as in 
default: Saylor v. Mockbie, 9-209. 

Where defendant in a suit for divorce was 
in contempt for failure to pay temporary ali
mony as ordered by the court, held, that it 
was error to strike his answer from the files 
without granting leave, which he asked, to 
show cause why he had failed to comply with 
the order: Peel v. Peel, 50-521. 

A party who is in contempt has no right 
to be heard in defense of the action and will 
be deemed in default. But this rule does 
not apply to the mere failure to pay tempo
rary alimony awarded in an action for di
vorce, where judgment has been entered: 
Baily v. Baily, 69-77. 

Filing pleading after default: The answer 
of a defendant who is in deault when the 
answer is filed should be stricken from the 
files on motion. Defendant is not entitled to 
plead in such case until the default is set 
aside: Brayton v. Delaware County, 16-44; ClvXe 
v. Hazleton, 51-355. 

The party in default may move for modi
fication of the judgment to make it conform 
to the pleadings: Mickley v. Tomlinson, 79-
383. 

When a pleading is filed after the time 
fixed by order of court, a showing of merits 
and an excuse for the delay may be required 
before setting aside a default granted on 
that ground; but whether such showing 
should be made or not, when the default has 
not been entered, is largely to be determined 
by the court in the exercise of a sound legal 
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discretion; and in this case held, that failure, 
until after long delay to insist on a motion 
for default and to strike out a pleading filed 
after the time allowed for filing, was suffi
cient to warrant the court in refusing to 
grant the default, it appearing that there 
was some showing of excuse and that the op
posite party had had a full hearing on the 
merits: Briggs v. Coffin, 91-329. 

Waiver of default: An answer being filed 
after entry of default without leave of court, 
and no steps being taken to strike the answer 
from the files, but issue being joined upon it 
and trial had, held, that complainant waived 
any objection on account of defendant's de
fault: Jones v. Jones, 13 276. 

The subsequent filing of an amended peti
tion bringing in other parties, but not chang
ing the relief asked against the defendant in 
default, will not operate to set aside a default: 
McDonald v. Donaghue, 30-568. 

SEC. 3789. Notice must appear. Where no appearance is made, 
default shall not be entered until the court determines from an inspection 
of the record that notice has been given as required by this code. [C. '73, 
§ 2870; R., § 3149; CM, § 1826.] 

Discretion: The question of allowing de
faults and setting them aside is largely with
in the discretion of the court; and where it 
appeared that the court did not consider a 
petition to have been filed a sufficient length 
of time before the term to entitle plaintiff 
to default at that term, and continued the 
case instead of dismissing it, held, tha t its 
action in refusing the default would not be 
reversed on appeal: Jones v. Merrill, 73-234. 

Judgment: The judgment here contem
plated is one purely by default, and may be 
set aside as provided for by \ 3790: Park v. 
Batcliffe, 42-42. 

It is not essential that the judgment of 
default be first rendered; the final judgment 
may embrace the judgment of default as well 
as the determination of the liability of de
fendant on the cause of action: Davis v. Burt, 
7-56. 

This provision is simply directory; and 
if service has been actually made, a judg
ment rendered thereon by default is not 
void, even though there is no return of serv
ice: Lawrence v. Howell, 52-62. 

Where judgment by default is rendered, 
it will be presumed that proper notice ap
peared to have been had, unless the contrary 
is alleged and clearly proved: Male v. First 
Nat. Bank, 50-642. 

Where there is service, though defective, 
a judgment by default will not be void, even 
when it is error in the court to render it: 
Pratt v. Western Stage Co., 27-363; Muscatine 
Turn Verein v. Funck, 18-469. 

The affidavits, etc., required to be filed 
in cases of service by publication are essen
tial to the validity of a judgment on such 
service; if materially defective, the judg-

SEC. 3790. Setting aside default—terms. Default may be set aside 
on such terms as to the court may seem just, among which must be that of 
pleading issuably and forthwith, but not unless an affidavit of merits is filed, 
and a reasonable excuse shown for having made such default, nor unless 
application therefor is made at the term in which default was entered, or if 
entered in vacation, then on the first day of the succeeding term. [C. '73, 
§ 2871; R., § 3150; C'51, § 1827.] 

ment will be erroneous, even though it re
cites that defendant was served with notice. 
The presumptions in favor of the jurisdic
tion of the court do not cure such a defect: 
Tunis v. Withrow, 10-305. 

Where a judgment is taken by default it 
should appear affirmatively that there has 
been such service and compliance with the 
provisions of the law as gives the court juris
diction over the person of defendant, and it is 
clearly irregular to take such judgment 
where the record discloses the fact that there 
has not been such service and compliance: 
Woodward v, Whitescarver, 6-1. 

Default rendered without legal authority 
should be set aside without a compliance 
with the terms prescribed in the next section: 
See notes to that section. 

On application of co-defendant: Where a 
judgment by default against one defendant 
will affect the interest of a co-defendant who 
is not in default, such iudgment should be set 
aside: Broghill v. Lash, 3 G. Gr., 357. 

Affidavit of merits: The defendant seek
ing to have a default set aside must present 
an affidavit of merits, as well as a reasonable 
excuse: Smith v. Watson, 28-218; McDonald 
v Donahue, 30-568; King v. Stewart, 48-334. 

I t is not sufficient to state generally that 
defendant has a good and substantial defense, 
but the facts should be stated that the court 
may determine therefrom the question of 
merits: King v. Stewart, 48-334; Jaeger v. 
Evans, 46-188; McGrew v. Downs, 67-687. 

The party seeking to have a default set 
. aside must in an affidavit of merits set out 
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and show the facts constituting the defense 
which he claims tobe meritorious, to the end 
that the court itself may adjudge whether it 
be so. In the absence of such showing it is 
error to set aside the default: Palmer v. Sog
ers, 70-381. 

The filing of an affidavit of merits, after 
the motion to set aside the default has been 
overruled for want of such affidavit, is not 
sufficient to cure the defect: Thompson v. 
Savage, 43-398. 

The default should not be set aside unless 
the party sets up facts constituting a meri
torious defense: Polk County Savings Bank 
v. Oeneser, 70 N.W., 89. 

Grounds for setting1 aside default: The 
fact that defendant failed to defend for the 
reason that he was advised by an attorney 
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that he had no defense, where it appears 
that such advice was given by the attorney 
of the opposite party, and it does not appear 
that the fact that the attorney giving this 
advice was employed by the opposite party 
was known to defendant, will be ground for 
setting aside the default: Simmons v. Church, 
31-284. 

A mistake, even though it relate to a mat
ter concerning which the party is charged by 
law with notice, may offer sufficient ground, 
of excuse; so also may an assurance of the 
judge as establishing a course which will be 
pursued in reference to the trial of the case, 
even though unauthorized, if it has in good 
faith been acted on by the party: Jean v. 
Hennessy, 74-348. 

Where rules of court provided for the 
filing of a copy of petition for the use of de
fendant, and three days before the appear
ance day defendant applied for such copy and 
it was not on file, and he thereupon filed an 
affidavit of such fact and asked to have a 
copy, and to be allowed reasonable time 
thereafter to defend, and thereafter was de
tained at home by sickness for nine days, 
held, that upon proper application default 
against him entered on the regular appear
ance day should have been set aside: Brett v. 
Farr, 58-442. 

In a particular case, lield, that the sickness 
of defendant did not appear to have been of 
so serious a character as to warrant interfer
ence with the action of the lower court in 
refusing to set aside default on that ground: 
Beiher v. Webb, 73-559. 

The excuse shown for having made de
fault, held sufficient in particular cases: Mc-
Nulty v. Eixrelt, 17-581; Willett v. Millman, 61-
123. 

Negligence: Default should not be set 
aside where it is the result of a party's 
own negligence: Harrison v. Kramer, 3-543; 
Thatcher v. Haun, 12-303. 

An excuse based upon forgetfulness and 
carelessness of counsel, held not sufficient to 
justify interference with the refusal of the 
court below to set aside the default: State v. 
Elgin, 11-216. 

A party should not be relieved from the 
consequences of his own neglect or that of 
his attorney: Beiher v. Webb,73-559; Ordway 
v. Suchard, 31-481. 

But under the particular facts, held, that 
default due to oversight of attorney, caused 
by mislaying papers, should have been set 
aside: Ordway v. Suchard, 31-481. 

Held a sufficient excuse for setting aside 
a default that the attorney of the party in 
default was so 111 that forgetfulness of his em
ployment in the case could not be imputed to 
him as negligence: Montgomery County v. 
American Emigrant Co., 47-91. 

Variance between the notice and the peti
tion may be made a ground for setting aside 
a default: Wright, etc., Mfg. Co., v. Kleigel, 
70-578. 

Where it appears that a default was ren
dered on the first day of appearance term, 
and the attention of the supreme court is 
not called to any rule of the court author
izing default on the first day, it will be pre
sumed that the default was properly set 
aside: Huebner v. Farmers' Ins. Co., 71-30. 

In a particular case, held, that plaintiffs' 
neglect to appear through their attorneys 
was inexcusable, and a motion to set aside a 
default was properly overruled: Williams v. 
Westcott, 77-332. 

The showing made in particular cases of 
diligence and of merits, held sufficient, and 
the overruling of the motion error: Filis v. 
Butler, 78-632; Heins v. Wicke, 71 N. W., 345. 

Agreement of parties: A judgment by 
default should not be set aside for an alleged 
oral understanding between the parties as to 
the time for appearance, when such agree
ment was not communicated to the court, or 
satisfactorily and clearly established in the 
application: Dixon v. Brophey, 29-460. 

Sufficiency of showing: A default will 
not be set aside merely upon the affidavit of 
defendant that his attorney filed an answer 
to plaintiff's petition, and that the same was 
not marked "filed" by some accident and 
was lost from the papers, it not being satis
factorily shown that such answer was in fact 
ever filed: Barnes v. Anderson, 19-70. 

In a particular case, held, that the affi
davit of merits did not set up any defense, 
and that the motion to set aside the default 
was, therefore, properly overruled: District 
Tp v. White, 42-608. 

The showing of excuse in a particular 
case, held not sufficient to require a reversal 
of the action of the court below in refusing 
to vacate a judgment by default: Miracle v. 
Lancaster, 46-179. 

Where a showing to set aside a default 
was sufficient as to the term to which de
fault was taken, but it appeared from the 
record that defendant had failed to answer 
for more than two years anterior to the term 
in question, for which no reason or explana
tion was given, held not an abuse of discre
tion to overrule the motion: Kreisinger v. 
Icarian Community, 16-586. 

Judgment _ of nonsuit for failure to file 
declarations in time may be set aside upon 
showing of excuse: Martin v. Van Bergen, 1 
G. Gr., 314. 

An answer should accompany the appli
cation to set aside the default: Thatcher v. 
Haun, 12-303. 

Where the motion to set aside a default 
was accompanied with a verified answer, 
which, if true, constituted a complete de
fense to the action, and defendant asked that 
the answer might be accepted and taken by 
the court as an affidavit of merits, held, that 
the court might properly so consider it: 
Huebner v. Fanners' Ins. Co., 71-30. 

Defendant is required, in addition to pre
senting an excuse for default, to plead is-
suably and forthwith, and a statement in his 
affidavit that he has an answer ready to file 
will not be sufficient to show that the court 
erred in refusing to permit him to file such 
answer where it does not appear what the 
answer contained: King v. Stewart, 48-334. 

Defendant is not entitled to file his answer 
until the default is set aside: Ibid. 

The affidavit of merits may be made by 
the attorney if it appears that the attorney 
has full knowledge of the facts constituting 
the defense: Jean v. Hennessy, 7i-34S;Fllisv. 
Butler, 78-632. 

A judgment by default cannot be set 
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aside because it is in the alternative unless 
defendant files an answer and affidavit of 
merits: Brunson v. Nichols, 72-763. 

The showing of a defense must be by giv
ing a statement of the facts constituting 
such defense; but, Jield, that the allegation 
that the matters alleged in the petition were 
involved and litigated in a former action, 
and declared invalid, was sufficient: Jean v. 
Hennessy, 74-348. 

Defendant must show by his affidavit that 
he has a meritorious defense, and also that 
he has a reasonable excuse for having made 
default; but no evidence in addition to that 
offered in support of the motion can be re
ceived as to the merits of the defense. If 
the affidavit shows a defense good in law it 
must be accepted, and there can be no fur
ther inquiry as to the truth of the facts 
stated: Joerns v. La Nicca, 75-705. 

Where default is set aside on an affidavit 
of merits, defendant may be required to 
plead by answer and the court may refuse 
to consider a demurrer: Perkins v. Davis, 3 
G. Gr., 235. 

Default against garnishee for failure to 
appear and answer should be set aside on 
showing of a slighter excuse or diligence 
than would be necessary in case of default 
against a defendant debtor: Evans v. Mohn, 
55-302. 

Default improperly granted: The pro
vision requiring an affidavit of merits be
fore a default shall be set aside applies only 
to cases where the party is really in default. 
Where default has been entered by mistake 
or improperly, it should be set aside without 
such affidavit: Messenger v. Marsh, 6-491; 
Bice v. Griffith, 9-539; Boats v. Shules, 29-
507; United States Boiling Stock Co. v. Potter, 
48-56. 

Where default has been improperly grant
ed, it should be set aside upon motion with
out the showing of a meritorious defense: 
Beasley v. Cooper, 42-542. 

Default improperly entered should be 
set aside without showing of excuse or affi
davit of merits: Brandt v. Wilson, 58-485. 

Where the judgment had been entered 
entirely without jurisdiction as where there 
has been no sufficient notice, it should be set 
aside without a showing of merits: Hoitt v. 
Skinner, 68 N.W.,788. 

Where a default was attempted to be set 
aside because a copy of the petition was not 
served with the notice as required by a rule 
of court, held, that such service of the peti
tion was not a jurisdictional prerequisite, 
and, there being no affidavit of merits, the 
default should not be set aside. In the ab
sence of a showing the presumption is that 
such rule was complied with: Knapp v. 
Haight, 23-75. 

Time for setting aside: I t would seem 
that the limitation of time within which a 
motion to set aside a default may be made 
applies to judgments by default and not to 
simple defaults, and that the latter may be 
set aside at any time before or at the term 
when judgment is rendered thereon, whilst 
it might also be true that simple defaults 
taken in vacation are to be set aside at the 
commencement of the succeeding term: Har
per v. Brake, 14-533. 

Motion to set aside default must be made 
at the term at which judgment was entered 
and must be accompanied with an answer. 
The granting of the motion will open the 
case for the filing of an answer and beyond 
the affidavit of merits there will be no fur
ther inquiry of the truth of the defense ex
cept upon trial of the issues. Worth v. Wet-
more,_ 87-62. 

Dismissal: Where a cause has been dis
missed, not for default in pleading, but 
merely for failure of the plaintiff to appear 
and prosecute at the time set for trial, it 
may be reinstated on motion of the plaintiff 
at the discretion of the court: Byington v. 
Quincy, 61-480. 

Discretion: The court has a large discre
tion in passing upon motions to set aside de
faults, and unless it is shown that such dis-
cretioh is abused the appellate court will 
not interfere: Marsh v. Colony, 36-603; Bog-
ers v. Cummings, 11-459; Gilbert v. Wilcox, 33-
594; Briggs v. Coffin, 91-329. 

The fact that the defendant has, after the 
setting aside of the default, filed a demurrer 
instead of an answer, cannot be raised as an 
objection to the action of the court in not 
setting the default aside. In such a case 
plaintiff should file a motion to strike the 
demurrer from the files: Jean v. Hennessy, 
74-348. 

Courts should favor the trial of causes 
upon their merits, and it would require an 
exceedingly strong and conclusive showing 
of abuse of discretion to authorize the su
preme court to interfere with action of the 
lower court setting aside a default and al
lowing a defense to be made where judgment 
on the default has not already been entered: 
McQuade v. Chicago, B. I. & P. B. Co., 78-688. 

A showing of reason of absence, such as 
will warrant the setting aside of default, will 
not be sufficient showing of ground for new 
trial: Seiberling v. Schuster, 83-747. 

The action of the trial court in setting 
aside a default will not be interfered with 
on appeal except in a clear case of abuse: 
Idggett v. Worrall, 67 N.W., 406. 

Where a motion to strike defendant's 
answer because not filed in time was over
ruled on condition that he pay costs, which 
he failed to do, and a judgment was then 
rendered against him by default, held, that it 
was not error to refuse to reinstate the case: 
Mákk v. Kodad, 92-763. 

Unless it appears that the court has im
properly exercised its discretion in refusing 
to set aside a judgment on default^ the judg
ment will be affirmed on appeal: King v. Kin
ney, 8-521. 

While motions to set aside a default are 
not to be granted as of course, yet the court 
has a large discretion, and the supreme court 
will not interfere with its ruling unless 
it is manifest that such discretion has been 
abused: Clarke v. Hedge, 10-528. 

The matter of setting aside a default 
granted for failure to file pleadings within 
the time required by rules or order of court 
is largely within the discretion of the court, 
and the supreme court will not interfere un
less such discretion has been abused: Bolan-
der v. Atwell, 14-35; Clute v. Hazleton, 51-355. 

But the ruling will be reversed when 
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there is a clear abuse of discretion or misap
prehension of duty; and default should be 
set aside on application made before judg
ment is rendered, when based upon proper 
grounds: Simmons v. Church, 31-284. 

It will require a stronger case to warrant 
the reversal of the action of a court in set
ting aside a default than in case of refusing 
to set it aside: Westphal v. Clark, 46-262. 

An application to set aside a default is 
addressed largely to the discretion of the 
trial court: Browning v. Oosnell, 91-448. 

A large discretion is vested in the district 
court in the matter of setting aside a default 
and granting a new trial. It is the policy of 
the law to dispose of cases on their merits: 
Capital Savings Bank & Trust Co. v. Swalm, 
69 N.W., 1065. 

The presumption in favor of the correct
ness of the rulings of the court in respect to 
setting aside a default is stronger than in 
other cases: Willett v. Millman, 61-123. 

The terms upon which a default will be 

set aside rest within the sound discretion of 
the judge, and his action thereon will not be 
interfered with unless an abuse of discretion 
be made to appear: Blough v. Van Hoorebeke, 
48-40; Briggs v. Coffin, 91-329. 

Canceling order: Where the court can
cels a previous order setting aside default 
and granting leave to answer, the answer 
filed in pursuance of such previous order is 
to be regarded as stricken from the files: 
Kirby v. Gates, 71-100. 

Review on appeal: Before judgment on 
default will be reviewed in the supreme 
court, motion to set it aside must have been 
made and overruled in the court below: 
Downing v. Harmon, 13-535; Hunt v. Stevens, 
25-261. 

Where judgment is rendered at a time 
earlier than that at which defendant can be 
required to answer, a motion to correct the 
judgment should be made in the trial court 
before prosecuting the error on appeal: 
Pigman v. Denney, 12-396. 

SEC. 3791. Clerk to compute amount When the action is for a money 
demand, and the amount of the proper judgment is a mere matter of com
putation, the clerk shall ascertain the amount, but no fee shall be charged 
therefor. When long accounts are to be examined, the court may refer the 
matter. In other cases the court shall assess the damages, unless a jury is 
demanded by the party not in default. The proper amount having been 
ascertained by either of the above methods, judgment shall be rendered 
therefor. [C. 73, § 2872; R., § 3151; C'51, §§ 1828-30, 1832.] 

What deemed admitted by default: Upon 
an answer controverting the amount of in
debtedness claimed by plaintiff to be due, 
but not denying his cause of action, the court 
may proceed to render judgment as upon de
fault: Mann v. Howe, 9-546. 

A party in default cannot contest the 
right of plaintiff to recover something. He 
cannot question the sufficiency of the peti
tion: Lieber v. Delaheye, 7-478. 

Where no cause of action is stated in the 
petition a default does not admit any indebt
edness. Although defendant may be con
cluded by default, where the facts stated do 
not constitute a good cause of action in law, 
or where the petition is so defective as to be 
vulnerable to a demurrer, yet where the peti
tion omits a necessary averment to show lia
bility against defendant, the court can and 
should, even upon default, refuse to enter 
judgment: Bosch v. Kassing, 64-312. 

A default admits matters well pleaded, 
but entitles plaintiff to recover nothing more 
than the relief sought in the petition; and a 
judgment should not be rendered by default 
where no judgment is prayed for: Johnson v. 
Mantz, 69-710. 

Assessment of damages: A judgment by 
default admits the averments of the cause of 
action as alleged in the petition, and that 
something is due and payable. The only 
matter to be found in such case istheamount 
of damages: Whittey v. Bouge, 9-597. 

But where the amount due upon a sub
scription of stock was dependent upon how 
many installments had been called for by 
the board of directors, etc., held, that such 
facts must be proved to the court before it 
could assess the amount of recovery: Bur

lington & M. B. B. Co. v. Shaw, 5-463; Bur
lington & M. B. B. Co. v. Marchand, 5-468. 

Where the amount to be computed by the 
clerk was left blank, to be filled in when 
ascertained, and was not filled in, held that, 
although the rights of third parties had 
intervened, the judgment was not void as to 
them: Bind v. Adams, 10-398. 

Where a reasonable attorney's fee is pro
vided for, it may be proved up and should 
be allowed, although the petition does not 
state the amount claimed on that account: 
Mlson v. Everett, 29-184. 

Defendant's demurrer being overruled 
and he being in default for want of an an 
swer, held error to render judgment against 
him without an assessment of damages: 
Musser v. Hobart, 14-248. 

An assessment of damages is not neces
sary on an appeal from a justice of the peace. 
If appellant does not appear in such case, 
judgment of affirmance must be rendered: 
Taylor v. Barber, 2 G. Gr., 350. 

A cause will not be reversed upon appeal 
because testimony was improperly admitted 
when the appellant is in default and liable to 
judgment on the pleadings: Pfante v. Culver, 
13-312. 

Upon default of defendant judgment may 
be rendered against him without evidence 
except as to allegations of value or amount 
of damages: Minear v. Hogg, 63 N.W., 444. 

Default against joint defendants: Where 
some of several defendants answer, and oth
ers make default, plaintiff should not have 
any greater relief against those in default 
than against those who answer: Bierson v. 
David, 4-410. 

And in such case, if the cause of action is 
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not made out against those who appear, 
judgment should not be rendered against 
those in default, but the action should be 
dismissed as to them also: Curtis v. Smith, 
42-665. 

A defendant, though in default, should 
have the benefit of a matter pleaded by a co-
defendant going to the cause of action, or in 
its nature constituting a defense for both: 
Morrison v. Stoner, 7-493. 

A party in default is not entitled to have 
the damages against him assessed by jury: 
Wilkins v. Treynor, 14-391: Carleton v. Bying-
ton, 11-519; Armstrong v. Catlin, 17-581; Clute 
v. Hazleton, 51-355. 

A party in default waives his right to de
mand a jury to assess the damages: Preston 
v. Wright, 60-351. 

Default waives jury trial: See \ 3733. 
An attorney's fee is a part of the costs, 

and defendant in default as to the principal 
indebtedness cannot put in issue the amcmnt 
of such fee and claim a jury trial thereon: 
Musser v. Crum, 48-52. 

Where plaintiff in a replevin suit dis
misses his action he is to be regarded as in 
default, and cannot demand a jury trial upon 
the question as to the amount of defendant's 
damages: Wilkins v. Treynor, 14-391. 

I t is immaterial when the witnesses of 
plaintiffs are examined, and whether any one 
attends for the purpose of making cross-ex
amination, where the party in default has 
not claimed the right of such cross-examina
tion: Olim v. Chicago, M. & St. P. It. Co., 61-
250. 

SEC. 3792. Appearance to cross-examine witnesses. The party in 
default may appear at the time of the assessment and cross-examine the 
witnesses against him, but for no other purpose. [C'73, § 2873; R., § 3152; 
C. '51, § 1831.] 

The party in default cannot object to the 
admissibility of witnesses called by the 
plaintiff to establish his claim: McLott v. 
Savery, 11-323. 

Nor can he object to the introduction of 
evidence by the opposite party: Wright v. 
Lacy, 52-248. 

The party in default has no right to offer 
evidence, address the jury, nor ask instruc
tions: Cook v. Walters, 4-72. 

A party in default may appear at the 
time of the assessment of damages and 
cross-examine the witnesses against him, 
but for no other purpose. He cannot intro-

SEC. 3793. Judgment on default in equitable proceeding. When 
the action is of an equitable character, the court, upon hearing the plead
ings and proofs, and hearing the testimony offered, shall render such judg
ment as is consistent with the rules of equity. [C'73, § 2874; R., § 3153; 
C. '51, § 1833.] 

duce evidence in his own behalf: Carleton v. 
Byington, 17-579. 

A party in default cannot object to the 
evidence offered, nor cross-examine the wit
ness in relation to portions of the claim 
which are not referred to in the testimony 
in chief of such witness; thus, lield, tha t 
where a portion of plaintiff's claim was suffi
ciently established by a sworn account, and 
a witness was introduced to prove another 
portion, the cross-examination could not be 
extended to items of account established by 
the sworn account: Lyman v. Bechtell, 58-755. 

A decree by default or pro confesso cannot 
be assailed by a bill of review on the ground 
that it was taken without evidence to sup
port it, when it is recited therein that the 
cause was heard on the evidence: Barnes v. 
Anderson, 19-70. 

The allegations in a petition to quiet title, 
that defendant holds certain real estate 
fraudulently and in trust for another, are to 
be taken as true when default is made: Gfree-
ley v. Sample, 22-338. 

Where a bill is taken as confessed, all de
finite and positive allegations are to be taken 
as true without proof; but if the allegations 
are indefinite, or the prayer is uncertain, 
the certainty requisite to a proper decree 
must be afforded by proof: Harrison v. 
Kramer, 3-543; Bolanaer v. Atwell, 14-35. 

Where a bill is taken pro confesso, all dis
tinct and positive averments are to be con
sidered as true; but if allegations are indefi
nite, or plaintiff's demand is uncertain, the 
requisite certainty must be afforded by the 
proof: Atkins v. Faulkner, 11-326. 

SEC. 3794. Setting aside, if on notice by publication. A defend
ant served by publication alone shall be allowed, at any time before judg
ment, to appear and defend the action, and, upon a substantial defense being 
declared, time may be given on reasonable terms to prepare for trial. [0.73, 
§ 2875; R., § 3154.] 

SEC. 3795. Security required of plaintiff. When judgment by default 
is rendered against a defendant who has not been personally served, the 
court, before issuing process to enforce such judgment, may, if deemed expe
dient, require the plaintiff to give security to abide the future order of the 
court as contemplated in the following section. [C. '73, § 2876; R., §§ 3156-9; 
C. '51, § 1834.] 
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SEC. 3796. "When a New trial after judgment, on publication. 
>u¿gment has been rendered against a defendant or defendants, served by 
publication only, and who do not appear, such defendants, or any one or 

•x-onore of them, or any person legally representing him or them, may, at any 
íe within two years after the rendition of the judgment, appear in court 

and move to have the action retried, and, security for the costs being given, 
hey shall be permitted to make defense; and thereupon the action shall be 

retried as to such defendants as if there had been no judgment; and upon the 
new trial the court may confirm the former judgment, or may modify or set 
it aside, and may order the plaintiff to restore any money of such defendant 
paid to him under it and yet remaining in his possession, and pay to the 
defendant the value of any property which may have been taken in attach
ment in the action or under the judgment, and not restored. [C. 73, § 2877; 
R., §3160; 0.'51, § 1835.] 

The filing of the motion here provided 
for, with the clerk, within a proper time is 
a sufficient "appearance in court," even 
though filed in vacation, and though the time 
therefor has expired before a term of court 
commences: Conklin v. Johnson, 34-266. 

Upon the filing of such motion the defend
ant is entitled to a retrial of the entire pro
ceeding: Fleming's Heirs v. Hutchinson, 36-
519. 

The retrial provided for by this section 
does not abate nor disturb the judgment but 
is granted to see if the judgment should be 
changed: Stanbrough v. Cook, 86-740. 

Upon the retrial depositions which were 
taken upon a notice filed with the clerk as pro
vided in \ 4697 are admissible. The fact 
that there was no cross-examination by de
fendant will not exclude them: Watson v. 
Russell, 18-79. 

Where, upon a retrial, no sufficient de
fense is found to the action, the original 
judgment should be confirmed. It is not 
necessary that plaintiff again introduce evi
dence which he had before produced in tak
ing the default, as, for instance, the note 
sued on: Morton v. Coffin, 29-235. 

This section authorizes a retrial in all 
cases where a judgment by default has been 
rendered against one served by publication 
only. It has no reference to a case wherein 
a judgment is void for want of jurisdiction to 
render it: Smith v. Griffin, 59-409. 

The provisions of this section are appli
cable where the party is served by publica
tion with notice of the application by an ex
ecutor to sell real estate under § 3324. Such 
party may, in the time and manner here pro
vided, have an order of sale, made in pursu
ance of such application and notice, set aside: 
Huston v. Huston, 29 347; but these provi
sions are not applicable to divorce suits; 
and whether they are not limited in their ap
plication to actions in rem, quœre: Gilruth v. 
Gilruth, 20-225; Whitcomb v. Whitcomb, 46-437. 

The provisions of this section are, under 
\ 4885, applicable to proceedings in justices' 
courts: Taylor as Farley Organ Co. v. Plumb, 
57-33. 

A defendant personally served outside of 
the state cannot claim the benefit of this sec
tion: McBridev. ífaríi,52-79; although service 
might have been made by publication: Grif
fith v. Milwaukee Harvester Co.y 92-634. 

A defendant served by publication only 
cannot appeal until he has moved for a re

trial as here provided (see \ 4105): Berryhill 
v. Jacobs, 19-346; but an affirmance on appeal 
for failure to make such motion will not de
prive the party of the right to still make the 
motion, if within proper time: Berryhill v. 
Jacobs, 20-246. 

Section held not applicable in a particu
lar case: Hulverson v. Hutchinson, 39-316. 

Thestatutadnes not provide that notioe of 
the motion shall be served upon the plain
tiffs, and such notice is not required. The 
theory of the statute is that the case remains 
virtually in court for two years for the pur
pose of such motion, if any defendant shall 
see fit to make it. The court should, how
ever, exercise some proper discretion as to 
the time for which the cause should be set 
for trial: Pollock v. Simpson, 67-519. 

One who was not a party to the proceed
ing cannot in his own right have a new trial 
under this section: Parsons v. Johnson, 66-
455. 

The legal representatives of a party served 
by publication only may have the action re
tried under the provisions of this section: 
Williamson v. Wachenheim, 62-196. 

The relief authorized by this section is a 
retrial. If upon that trial the party seeking 
relief from the judgment fails to establish 
his defense, then the judgment must be con
firmed, and the rights under it left undis
turbed. But if upon new trial it is found 
that such party has a valid defense in whole 
or in part, then the judgment must be modi
fied or set aside, and in either event the 
party who secured the judgment is not en
titled to any rights under it as originally 
entered: Clark v. Ellsworth, 84-525. 

No relief from the judgment rendered be
fore default, and no restitution of the prop
erty acquired under it, are authorized until 
a retrial is had (g 4096): Stanbrouqh v. Cook, 
83-705. 

The two years' period within which the 
motion must be made commences to run from 
the time of judgment and not from the time 
of entering default: Walker v. Cameron, 78-
315. 

It is evidently contemplated that the bond 
shall be ordered and approved when the judg
ment is set aside and not before action upon 
the motion. If, therefore, the bond is insuffi
cient or no bond is given, objection should be 
made at some stage of the proceedings and 
cannot be raised for the first time on appeal: 
Ibid. 
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Where a party recovering judgment on which a retrial could be applied for under 
service by publication conceal» the fact until this section, equity will grant relief: Clark 
after the expiration of the two years within v. Ellsworth, 84-525. 

SEC. 3797. Title to property not affected. The title of a purchaser 
in good faith to any property sold under attachment or judgment shall not 
be affected by the new trial permitted by the preceding section, except the 
title of property obtained by the plaintiff and not bought of him in good 
faith by others. [C. 73, § 2878; R., § 3163; C 5 1 , § 1386.] 

This section is not applicable where a 
sale is made prior to the service of original 
notice upon the defendant. Therefore, 
where at the time judgment was rendered 
against the principal defendant, another de
fendant had not yet been served with notice, 
and there was a sale under execution on 
such judgment, before notice by publication 
to the other defendant, held, that the defend

ant thus subsequently served might appear 
within the time and have the judgment by 
default upon such publication set aside and 
the sale vacated, not only as against the 
original plaintiff, but as against the pur
chaser of the certificate of sale: Bartlett v. 
Bilger, 92-732. 

Section applied: Union Bank v. Ames, 37-
672. 

SEC. 3798. Serving copy of judgment. The plaintiff may, at any 
time after the judgment, cause a certified copy thereof to be served on a 
defendant served by publication only, whereupon the period in which such 
defendant is allowed to appear and have a new trial shall be reduced to six 
months after such service. [C. '73, § 2879; R., § 3161.] 

SEC. 3799. Manner of service. The service, whether made within or 
without the state, shall be actual and personal by delivery of such certified 
copy, and made and returned as in case of original notice. [C. '73, § 2880; 
R., §3162.] 

SEC. 3800. Personal judgment. No personal judgment shall be ren
dered against a defendant served by publication only who has not made an 
appearance; but a personal judgment may be rendered against a defendant, 
whether he appears or not, who has been served in any mode provided in 
this code other than by publication, whether served within or without this 
state, if such defendant is a resident of the state. [C'73, § 2881; R., § 3164.] 

ment would be void oven though the at
tached property were sold thereunder: Smith 
v. Griffin, 59-409. 

As personal service without the state only 
stands in place of notice by publication, no 
personal judgment can be rendered thereon: 
Bates v. Chicago & N. W. R. Co., 19-260. 
And see notes to \\ 3534 and 3537. 

Service by publication or by personal 
service without the state, upon one who is 
not a citizen or resident, confers no jurisdic
tion either as to the person or property of 
such nonresident, other than is acquired in 
rem: Barrance v. Preston, 18-396. 

In a proceeding by attachment, when the 
defendant is personally served, the judgment 
should be in rem only, and a personal judg-

SEC. 3801. Liens of judgments. Judgments in the supreme or dis
trict court of this state, or in the circuit or district court of the United 
States within the state, are liens upon the real estate owned by the defend
ant at the time of such rendition, and also upon all he may subsequently 
acquire, for the period of ten years from the date of the judgment. [17 G. A., 
ch. 129, §§ 1, 2; C'73, § 2882; R., §§ 4105, 4109; G'51, §§ 2485, 2489.] 

I. COMMENCEMENT AND CONTINUANCE. 

When lien attaches: A verdict without 
the rendition of judgment thereon does not 
give plaintiff any interest in the property of 
defendant in advance of the rendition of 
judgment: Miller v. Wolf, 63-233. 

A nunc pro tunc judgment will not be
come a lien upon property prior to its actual 
rendition so as to bind third persons: Ibid. 

As between the judgment debtor and a 
purchaser under execution on such judg
ment, the purchaser may show by the plead
ings or record in the action that the judgment 
attached as a lien on the property purchased 
by him, though from the face of the judgment 
that fact does not appear: Markham v. Buck
ingham, 21-494. 

So held where individual property was 
sold under judgment nominally against a 
partnership: Ibid. 

A judgment on a debt contracted prior to 
the time that property assumes the home
stead character, although rendered after 
that time, is a lien on such property, cer
tainly as to persons chargeable with notice 
of the character of the debt; and if one 
claims under a homestead right he is bound 
to ascertain when such right began: Hale v. 
Heaslip, 16^451. 

As between judgment creditors and third 
persons it is not competent for the judgment 
creditor to extend the lien of his judgment 
by proof aliunde, but as between the parties 
to the judgment and their heirs such proof 
is admissible: Delavan v. Pratt, 19-429. 
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Under prior statutory provisions, the lien 
of a judgment on a note secured by mort
gage attached as between the parties from 
the date of the recording of the mortgage, 
but as to third persons the lien only attached 
from the date of the rendition of the judg
ment unless the property was described in 
the judgment and a special execution 
directed: State v. Lake, 17-215. 

In such case the mortgage lien continues 
until the debt is satisfied and is not merged 
in the judgment on the note secured: Ibid. 

How long continued: The lien of a judg
ment expires in ten years, and cannot be 
revived or continued after that time by any 
proceeding on the judgment: Denegre v. 
Uavm,x 13-240; Virden v. Shepard, 72-546. 

A judgment lien which has expired by 
limitation cannot be revived as against 
another judgment lien acquired after the 
expiration of the ten years and prior to such 
revivor: Boyle v. Maroney, 73-70. 

But although the lien ceases the judg
ment itself is not barred until the expiration 
of twenty years, and during that time an ex
ecution may be issued and a sale had there
under, but an execution issued after the 
expiration of the ten years only operates as 
a lien from the time of its levy: Stahl v. 
Roost, 34-475. 

In case of a mortgage foreclosure the 
lien of the mortgage is not merged in that 
of the judgment, and continues after the 
judgment lien ceases, and until the judgment 
itself is barred: Ibid.; Hendershot v. Ping, 
24-134; Shearer v. Mills, 35-499. 

If, on appeal from the judgment, it is af
firmed and a procedendo issues, the lien of 
the judgment continues; but if a new judg
ment is rendered in the supreme court upon 
the appeal bond, the former judgment is 
merged therein, and its lien is lost: Swift v. 
Conboy, 12-444. 

The lien of a judgment will not be de
stroyed by a sale of the property under a 
judgment subsequently rendered: Lathropv. 
Brown, 23-40. 

A judgment upon the former judgment, 
not by way of revivor, but as upon a debt, 
merges the old judgment in the new, and the 
lien of the old judgment ceases to exist: 
Denegre v. Haun, 13-240. 

The lien of a judgment will not be ex
tended as against a junior lienholder by the 
levy of an execution within the statutory 
period of limitation, but without a sale 
thereunder until after the expiration of ten 
years from the date of the judgment: Albee 
v. Curtis, 77-644; Lakin v. McCormick, 81-545. 

A judgment lienholder has not the right 
after ten years to redeem from prior liens: 
Albee v. Curtis, 77-644. 

Where a judgment is rendered in a justice 
court and a transcript is filed in the district 
court it is a lien for ten years from the date 
of the filing of the transcript, and such 
judgment may be enforced by execution is
sued at any time within twenty years from 
the time of filing the transcript: Band v. 
Garner, 75-311; Stover v. Elliott, 80-329. 

Where execution was improperly issued 
on a judgment after the death of defendant, 
held, that although a sale under such execu

tion was void, the judgment continued a lien 
on the property for ten years, but after the 
expiration of that time it ceased to be a lien 
and the prior mortgage on the premises be
came a first lien thereon: Bull v. Gilbert, 
79-547. 

Release of lien: In order to establish a 
parol release of real estate from a judgment 
lien the proof must be clear, satisfactory and 
conclusive: Dalby v. CronkJiite, 22-222. 

Where a judgment is canceled the lien 
thereof ceases to exist: Polk County v. Nel
son, 75-648. 

After death of judgment debtor: A judg
ment may be enforced against property upon 
which it is a lien, after the death of a debtor, ' 
without filing it as a claim against the es
tate; but this must be done while the judg
ment lien exists: Baldwin v. Tattle, 23-66; 
Davis v. Shawhan, 34-91; Boyd v. Collins, 
70-296. 

Effect of bankruptcy: A valid, subsist
ing judgment lien in a state court existing 
at the time of bankruptcy of defendant can
not be assailed in the bankrupt court, and a 
decree in the state court subsequent to the 
bankruptcy, subrogating a surety to the ben
efit of such lien on account of payment of the 
judgment made before bankruptcy will not 
be void, although the assignee in bank
ruptcy is not made a party to the action: 
Perry v. Miller, 54-277. 

II. U P O N W H A T PROPERTY. 
Origin of judgment liens: Before the 

statute of Westminster 2, judgments could 
not be collected by sale of land, but by that 
statute creating the writ of elegit, although 
no lien was created, yet lands were considered 
as subject to judgment and the courts in
ferred a lien from the power to take lands on 
execution: Woods v. Mains, 1 G. Gr., 275. 

The mortgagee's interest being deemed 
personal property, a judgment against the 
mortgagee does not become a lien upon the 
real property covered by the mortgage: Scott 
v. Mewhirter, 49-487. 

Claim for tort: The holder of a judgment 
against one having a claim for tort has no 
equities as against such claim which give 
him a prior right thereto over a creditor to 
whom the claim may be assigned: Gray v. 
McCallister, 50-497. 

A leasehold interest is such interest in 
real estate as is subject to the lien of a judg
ment: First Nat. Bank v. Bennett, 40-537. 

The creditor does not, in such cases, need 
the aid of a court of equity to enforce his 
judgment. He can sell the leasehold interest 
upon execution: Sweezy v. Jones, 65-272. 

The lien of a judgment attaches to the in
terest of a tenant in real property leased by 
him and a building erected thereon, unless 
the right to remove such building at the 
expiration of the tenancy appears, and the 
lien of the judgment will be prior to that of 
a chattel mortgagee of such building: 
Hayden v. Goppinger, 67-106. 

I t appears that the same rule would ap
ply even where the right of the tenant to 
remove the building at the expiration of 
the lease is shown: Ibid. 

lácense: A judgment lien will not attach 
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to a mere license or privilege to use real 
property for a particular purpose, which 
may be terminated at pleasure by the party 
having such privilege: Melhop v. Meinhart, 
70-685. 

A building erected under a license upon 
the land of another is a chattel and is not 
subject to the lien of a judgment: Walton v.' 
Wray, 54-531. 

A vendor's lien is not such an interest 
in real estate, without a judgment against 
the purchaser, that it can be enforced 
against such real estate. Equitable pro
ceedings, or proceedings by garnishment, 
must be resorted to for that purpose, and 
until such proceedings are commenced the 
purchaser of the real estate may discharge 
the lien by payment to the vendor: Baldwin 
v. Thompson, 15-504; Woodward v. Bean, 46-
499. 

Does not attach, to fund: Where land 
subject to a lien is sold by the judgment 
debtor, the lien still remains on the land, 
and does not attach to the fund: Sullivan v. 
Leckie, 60-326. 

Option, to purchase: The mere right of 
an option to purchase real property is not a 
right in the property to which a judgment 
lien can attach: Sweezy v. Jones, 65-272. 

A pre-emption right to lands being a 
right which is temporary in its nature and 
unknown to the common law is not subject 
to the lien of a judgment: Harrington v. 
Sharp, 1 G. Gr., 131. 

Naked legal title: A judgment lien does 
not attach to property, the naked legal title 
of which passes through the judgment debtor 
without any interest in such property having 
vested in him: Atkinson v. Hancock, 67-452. 

In enforcing a judgment lien the law 
looks for the equitable interest in the prop
erty. If defendant has no such interest and 
holds only the legal title, the lien does not 
attach. If he has such interest, and another 
person holds the legal title, the lien will 
attach: Bice v. Kelso, 57-115. 

Therefore, held, that a judgment would 
not attach to property already acquired by 
the judgment defendant which had been 
mortgaged by him previous to its acquisition. 
In such case the prior mortgage would attach 
to the subsequently acquired title before the 
attachment of the judgment lien: Ibid. 

The lien of a judgment attaches, not to 
the naked legal title of property, but to the 
interest which the debtor has therein: 
Blaney v. Hanks, 14-400; Patterson v. Linder, 
14-414; Cliurchill v. Morse, 23-229. 

A judgment is a lien upon the interest of 
the judgment debtor, as it exists at the time 
of the rendition of the judgment and upon 
what he may afterwards acquire: Weaver v. 
Stacy, 93-683. 

Equitable interests: A judgment becomes 
~>a lien upon any interest in real estate owned 

^ by the debtor, whether it be equitable or 
legal: Blain v. Stewart, 2-378; Crosby v. Elka-
der Lodge, 16-399. 

But the unsatisfied portion of a judgment 
does not remain a lien upon the debtor's in
terest in the property which has been sold 
in partial satisfaction of such judgment: 
Clayton v. Ellis, 50-590. On this point see 
notes to <S 4045. 

A judgment is a lien upon any equitable 
interest in land in the judgment debtor which 
may be sold on execution, but is subordinate 
to vendors' liens and homestead rights ex
isting prior to the judgment: Twogood v. 
Stephens, 19-405. 

A judgment is a lien upon the equitable 
interest of the debtor in real estate, and if 
such equitable interest is of record it maybe 
sold under execution, and the title thereby 
acquired will prevail as against an equitable 
action to subject such interest to the pay
ment of another judgment on the same debt: 
Lippencottv. Wilson, 40-425. 

A judgment is enforceable as a lien 
against an equitable interest in real prop
erty: Barile v. Curtis, 68-202. 

As between the parties, it is immaterial 
whether the equitable interest appears of 
record or not: Denegre v. Haun, 13-240: La-
throp v. Brown, 23-40. 

In enforcing a judgment lien the law 
looks to the equitable interest, and the 
judgment does not attach to the legal title 
in the hands of one who does not have such 
equitable interest: Brebner v. Johnson, 84-23. 

A judgment is a lien upon an equitable 
interest in real estate owned by defendant 
at the time of its rendition or subsequently 
acquired: Band v. Garner, 75-311. 

Therefore, held, that a judgment against 
defendant became a lien on real estate which 
he subsequently purchased and took posses
sion of, but which had not been conveyed to 
him, being held by the grantor as security 
for the unpaid purdhase-money: Ibid. 

A purchaser at the execution sale of an 
equitable interest takes only such interest as 
the debtor actually has in the property. The 
lien of a judgment on such equitable inter
est will not affect the legal title of a person 
holding bona fide without notice of such 
equity: Harrison v. Kramer, 3-543; Huüz v. 
Zollars, 39-589. 

A junior judgment creditor taking ad
vantage of the proceedings provided by § 
4087 et seq. for subjecting equitable interests 
to the satisfaction of a judgment may acquire 
by reason of his greater diligence a lien 
upon such property which will be superior 
to that of a prior judgment: Bridgman v. Mc-
Kissick, 15-260; Boy& v. Maroney, 73-70. 

A judgment lien upon an equitable inter
est in real property will not prevail as 
against subsequent bona fide purchasers 
without notice: Stadler v. Allen, 44-198; 
Farmers' Nat. Bank v. Fletcher, 44-252. 

Interest of partnership in real property: 
A judgment being a lien upon equitable in
terests in real property is a lien upon land 
owned by a partnership where the naked 
legal title is still in the former owner: La-
thrqp v. Brown, 23-40. 

Whether a judgment in an action brought 
against a partnership in their firm name 
alone is a lien only upon the partnership 
property, quaere: Markham v. Buckingham, 
21-494. 

A judgment against a firm is not a lien 
upon real estate equitably belonging to it, 
but held in the name of one partner: Stadler 
v. Allen, 44-198. 

The lien of a judgment rendered upon a 
partnership debt, if prior in time to one on 
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an individual debt, is not postponed to the 
latter. The rule that individual creditors 
are to have priority as to individual property 
applies only in equity: Gillaspy v. Peck, 46-
461. 

The fact that the holder of a judgment 
against a partnership releases land which is 
subject to the lien of the judgment will not 
relieve one of the partners from liability 
under such judgment: Oegner v. Warjield, 
72-11. 

Property held in trust: A judgment is a 
lien upon the equitable interest of the debtor 
in property conveyed by trust deed, and the 
surplus in the hands of the trustee may be 
subjected to the payment of the judgment, 
but the lien does not attach to such surplus 
until steps are taken to subject it to the pay
ment of the judgment: Cook v. Dillon, 9-407. 

If proceedings have been commenced to 
reach the surplus in the trustee's hands, the 
jurisdiction of the court in such proceed
ings will not be ousted by garnishment of 
the trustee to subject the money in his 
hands to a judgment against the debtor: Ibid. 

A judgment against a person in his indi
vidual capacity does not become a lien up
on land conveyed to him as trustee: Board-
man v. Willard, 73-20. 

Property fraudulently conveyed: A judg
ment recovered by a creditor after a fraud
ulent conveyance by his debtor does not be
come a lien upon the property so conveyed, 
in the absence of proceedings to subject the 
property to such judgment. The conveyance 
is absolute as to the grantor, and leaves no 
interest in him subject to the lien: Howland 
v. Knox, 59-46. 

Where the debtor has made a fraudulent 
conveyance of his property to one who pur
chases in bad faith, the lien of the judgment 
attaches, and the creditor may sell the land 
under execution, and after expiration of the 
time of redemption may bring action to set 
aside the fraudulent conveyance and quiet 
his title: Harrison v. Kramer, 3-543. 

Where real property was voluntarily and 
without consideration conveyed by the hus
band to the wife, the husband remaining in 
possession and control of the property, Held, 
that such conveyance was not made as a de
vise, but as a gift, and that a judgment 
against the wife attached thereto and fol
lowed the property on a reconveyance to the 
husband: Craig v. Monitor Plow Works, 76-
577. 

Survivor's r ight in homestead: A judg
ment against the husband does not become 
a lien on his r ight to occupy the homestead 
as survivor upon the death of the wife, own
ing the fee: Smith v. Eaton, 50-488. 

Where a widow, having elected to retain 
the homestead for life acquired by inherit
ance afterward an undivided interest in the 
property subject to a homestead right, held, 
that such undivided interest was subject to 
the lien of a judgment against her: Strong 
v. Garret, 90-100. 

Exempt property: The lien of a judg
ment does not attach to property which is 
exempt from execution, as, for instance, a 
homestead :Lamb v. Shays, 14-5&l;Cummings 
v. Long, 16-41. 

Therefore, a judgment against a city 
does not become a lien upon its public build
ings which by $ 4007 are exempt from sale 
on execution: Davenport v. Peoria M. & F. 
Ins. Co., 17-276. 

Where a contract for land was assigned 
by a husband to his wife and the premises 
were then occupied by them as a homestead, 
held, that they were exempt as a homestead 
from liability for judgments against the 
husband subsequent to such assignment: 
JBelden v. Younger, 76-567. 

III . E F F E C T OF L I E N ; PRIORITIES. 
Nature of lien: A judgment lien upon 

land constitutes no property or right in the 
land itself: Independent School Dist. v. Wer
ner, 43-643. 

Rights of owner subject to lien: The 
owner of property subject to a judgment lien 
has the right to cut wood and timber upon 
the land. Timber thus cut but not removed 
becomes personal property, and does not 
pass under a sale of the property under ex
ecution subsequently levied: Ibid,. 

Enjoining sale: Where execution is 
levied on real property upon which the judg
ment is not a lien, a sale may be enjoined to 
prevent a cloud being cast upon the title: 
Key City Gas Light Co. v. Munsell, 19-305. 

But if the judgment is a lien it cannot be 
enjoined on the ground that it is inferior to 
the lien of plaintiff. The senior lienholder 
is not entitled to an injunction to prevent 
the junior lienholder from selling: Wiedner 
v. Thompson, 66-283. 

Redemption by lienholder: The holder 
of a judgment lien not made a party to a 
foreclosure proceeding may make equitable 
redemption from a purchaser at the fore
closure sale: Wright v. Howell, 35-288. 

Priority of lien: The lien of a judgment 
creditor is subject to equities against the 
property of the debtor existing in favor of 
third persons at the time of the recovery of 
the judgment: Jones v. Jones, 13-276; Parker 
v. Pierce, 16-227; Wellon v. Tizzard, 15-495. 

A specific lien, though unrecorded, such 
as that specially arising by stipulation in a 
confession of judgment, takes priority over 
a judgment lien: Sigworth v. Merian, 66-477. 

A judgment creditor, not having a specific 
lien upon the property, but merely such lien 
as the statute gives, acquires no priority over 
an unrecorded mortgage or other convey
ance: Seevers v. Delashmvtt. 11-174; Welton 
v. Tizzard, 15-495; Hays v. Thode, 18-51; Hoy 
v. Allen, 27-208; Bice v. Kelso, 57-115. 

A judgment lien will not take priority 
over a subsequent mortgage given in renewal 
of a previous mortgage: Young v. Shaner, 
73-555. 

If the prior unrecorded instrument is re
corded before sale of the property under an 
execution issued upon the judgment, the 
purchaser at such sale is affected with no
tice thereof. In this respect the assignee of 
the judgment stands in no better position 
than the original judgment creditor, and is 
equally affected with all equities and con
veyances of which he has notice before be
coming a purchaser at the sale: Chapman v. 
Coats, 26-288. 
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That a judgment creditor is not a pur- purchaser at a sale under a judgment which 
chaser in such sense as to be protected is in existence as a lien will acquire priority 
against prior unrecorded instruments, see over a purchaser at a sale prior in point of 
notes to \ 2925. time, but under a junior judgment: Marshall 

Neither a judgment creditor nor an as- v. McLean, 3 G. Gr., 363. 
signée of such judgment acquires any interr Judgments of same date: As between 
est in lands standing in the name of the judgment creditors whose liens are of the 
judgment debtor, such as will be paramount same date, he who first takes the property in 
to the right of one who has conveyed such execution has the preference tobe first paid: 
lands, to have the conveyance set aside on Cook v. Billon, 9-407; Lippencott v. Wilson, 
the ground that it was procured by fraudu- 40-425. Wilson v. Baker, 52-423. 
lent representations: Bider v. Kelso, 53-367. Priority of seizure: Where neither of 

One who purchases property subject to a two judgments is a lien upon the real prop-
mortgage ana pays the amount of such mort- erty in question, the one under which the 
gage does not thereby acquire rights superior real property is first seized by actual levy 
to the lien of the judgment upon the premi- will be a prior lien thereon: Lathrop v. 
ses, even though it is subsequent to the Brown, 23-40. 
mortgage: First Nat. Bank v. Thompson, 72- Where judgments have attached concur-
417; Goodyear v. Goodyear, 72-329. ' rently to real estate afterward acquired, the 

The lien of a judgment does not take pre- holder of one of such judgments cannot ac
cedence of a prior agreement under which quire priority over the other by a prior levy: 
the premises in controversy are transferred Kesterson v. Tctte, 63 N. W., 350. 
to a trustee to secure indebtedness: Anglo- As between judgments for partnership 
American Land, etc., Co. v. Bush, 84-272. and individual debts: A judgment against 

A judgment lienholder may, by execution an individual partner for a partnership debt 
and sale, acquire all the rights of the owner which is prior in time to a judgment against 
of the property as against a senior mort- him for an individual debt will be prior in 
gagee, and moreover may, when the mort- lien also. Such priority is not affected by 
gagee seeks to foreclose such mortgage, set the rule for marshaling assets in such cases: 
up the claim that it is fraudulent as to credit- Gillaspy v. Peck, 46-461. 
ors: Bamsdell v. Tama Water Power Co., 84- Lien under judgments by agreement: 
484. With regard to the effect of particular stip-

Where it appears by the record that a ulations in the judgments with respect to the 
judgment became a lien upon land and so liens thereof, see Perry v. Miller, 54-277; Sig-
continued, the burden is on a party who worth v. Meriam, 66-477. 
claims that the land was sold to him before Subrogation: Where a surety pays off a 
the rendition of such judgment to establish judgment the judgment is considered dis-
that fact: Hodge v. Bent, 80-378. charged and can no longer be enforced at 

Where the ten years, during which the law, but in equity the lien will be regarded 
judgment would be a lien, expired while a as surviving for his protection, and by an ac-
homestead right to premises which would tion in. equity he may avail himself of the 
otherwise have been subject to lien still ex- lien. But the action to recover from the 
isted, and subsequently the owner of the principal the amount paid is based upon an 
homestead conveyed the same before levy of implied promise, and is barred in five years 
execution upon such premises, lield, that the from the time of payment: Johnston v. Bel-
purchaser took free from any claim under den, 49-301. 
the judgment: Benbow v. Boyer, 89-494. The statements of the petition in a par-

Where several judgments are in exist- ticular case held sufficient to entitle plaintiff, 
ence at the time real property is acquired by as surety, having paid the claim, to subro-
the judgment debtor, they will attach to gation to the rights of the judgment creditor 
such future acquired property, not in the against the estate of a deceased defendant, 
order of their rendition, but concurrently: whether such deceased defendant was the 
Ware v. Purdy, 00 N.W., 526; Ware v. Beta- principal debtor or a co-surety with plain-

haye, 64 N.W., 640; Kesterson v. Tate, 63 N. tiff: Hollingsworth v. Pearson, 53-53. 
W., 350. The purchaser of a judgment in foreclos-

A vendor's lien is subordinate to a judg- ure becomes subrogated to the rights of the 
inent lien acquired without notice of the original holder, and may have the premises, 
vendor's rights: Cutler v. Amman, 65-281. upon which the judgment is a lien, sold 

Prior sale under junior judgment: The thereunder: Shimer v. Hammond, 51^i01. 
SEC. 3803. When attach — filing transcript in another county. 

"When the land lies in the county wherein the judgment was rendered, the 
lien shall attach from the date of such rendition, but if in another it will 
not attach until an attested copy of the judgment is filed in the office of the 
clerk of the district court of the county in which the land lies. [17 G. A., 
ch. 129, § 2; C.73, §§ 2883-4; R., §§ 4106-7; C'51, §§ 2486-7.] 

A judgment is not rendered nor does it As to filing transcripts in another county, 
operate as a lien until it is entered of record see \ 3958. 
in the books prescribed by statute, among As to transcripts of judgments in justices' 
which is the "index of liens:" ^UnaLife courts, see \ 4537 and notes. 
7ms. Co. v. Hesser, 77-381. 

SEC. 3803. Docketing transcript. Such clerk shall, on the filing of 
such transcript of the judgment in his office, immediately proceed to docket 
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and index the same in the same manner as though rendered in the court of 
his own county. [17 G. A., ch 129, § 3; C. 73 , § 2885; R., § 4108; C. '51, § 2488.] 

The clerk of the court where the tran- with the two preceding sections, and requires 
script is docketed cannot issue execution the abstract to be indexed in order to com-
thereon: Seaton v. Hamilton, 10-394. plete the record and make it a lien: JEtna 

This section is to be considered together Life Ins. Co. v. Hesser, 77-381. 

S E C . 3 8 0 4 . Satisfaction of judgment . When the amount due upon 
judgment is paid off, or satisfied in full, the par ty entitled to the proceeds 
thereof, or those acting for him, must acknowledge satisfaction thereof 
upon the record of such judgment, or by the execution of an instrument 
referring to it, duly acknowledged and filed in the office of the clerk in every 
county wherein the judgment is a lien. A failure to do so for thir ty days 
after having been requested in writ ing shall subject the delinquent par ty 
to a penalty of fifty dollars, to be recovered in an action therefor by the 
par ty aggrieved. [17 G. A., ch. 129, § 4.] 

S E C . 3 8 0 5 . Conveyance b y commiss ioner . Real property may be 
conveyed by a commissioner appointed by the court: 

1. Where, by judgment in an action, a par ty is ordered to convey such 
proper ty to another; 

2. Where such property has been sold under a judgment or order of the 
court, and the purchase price has been paid. [C. '73, § 2886; R., § 3165.] 

S E C . 3806 . Deed. The deed of the commissioner shall refer to the 
judgment, orders and proceedings authorizing the conveyance. [C'73, § 
2887; R., § 3166.] 

S E C . 3807 . Conveys t i t le . A conveyance made in pursuance of a 
judgment shall pass to the grantee the title of the parties ordered to convey 
the land. [C. '73, § 2888; R., § 3167.] 

S E C . 3 8 0 8 . Other parties . A conveyance made in pursuance of a sa le 
ordered by the court shall pass to the grantee the title of all the part ies to 
the action or proceeding. [C. '73, § 2889; R., § 3168.] 

S E C . 3 8 0 9 . Approva l b y court. A conveyance by a commissioner shall 
not pass any r ight until it has been approved by the court, which approval 
shal l be indorsed on the conveyance and recorded with it. [C. '73, § 2890; 
R., § 3169.] 

S E C . 3810. F o r m . The conveyance shall be signed by the commis
sioner only, without affixing the names of the part ies whose ti t le is con
veyed, but the names of such part ies shall be recited in the body of the 
conveyance. [C '73 , § 2891; R., § 3170.] 

S E C . 3811. Recorded. The conveyance shall be recorded in the office 
in which, by law, it should have been recorded had it been made by the 
part ies whose ti t le is conveyed by it. [C. '73, § 2892; R., § 3171.] 

S E C . 3812. Approva l i n vacat ion. Whenever by law it is permitted 
or required that judicial or other sales and conveyances of land may or shall 
be confirmed and approved by a court, the judge of the court may, in vaca
tion, approve the same, and cause the proper entry or entries to be made. 
[C '73, §2893.] 

C H A P T E R 10. 

OF JUDGMENT BY CONFESSION. 

S E C T I O N 3813. H o w entered. A judgment by confession, without 
action, may be entered by the clerk of the district court. [C'73, § 2894; R., 
§3397; C ' 5 1 , §1837.] 

The statute does not authorize the con- Such a judgment may be canceled on motion 
fession of a judgment by the debtor without of the creditor: Farmers', etc., Bankv.Mather* 
the knowledge or consent of the creditor. 30-283. 
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JUDGMENT BY CONFESSION. §§ 3814-3815 

A judgment by confession is one entered thereon, attorney's fees cannot properly be 
without action, and if the note on which the included in the judgment: Dullard v. Pre
judgment is confessed stipulates for at- Ian, 83-471. 
torney's fees in case action be brought 

SEC. 3814. Only for money. The judgment can be only for money 
due or to become due, or to secure a person against contingent liabilities on 
behalf of the defendant, and must be for a specified sum. [C. 73, § 2895; 
R , § 3398; C.'51,§ 1838.] 

SEC. 3815. Statement. A statement in writing must be made, signed 
and verified by the defendant, and filed with the clerk, to the following 
effect: 

1. If for money due or to become due, it must state concisely the facts 
out of which the indebtedness arose, and that the sum confessed therefor is 
justly due, or to become due, as the case may be; 

2. If for the purpose of securing the plaintiff against a contingent liability, 
it must state concisely the facts constituting such liability, and must show 
that the sum confessed therefor does not exceed the same. [C.73, § 2896; 
R., §3399; C'51, § 1839.] 

It is not sufficient to state that the sum 
for which judgment is confessed is due upon 
a note, but the statement should show the 
manner in which the indebtedness arose for 
which the note was given, and it must state 
that the amount is justly due: Edgar v. Greer, 
7-136. 

Where the statement was that the amount 
was due on a promissory note given for bal
ance due on settlement,and it was not alleged 
that the amount was justly due, held, that a 
judgment on such statement was illegal and 
should not affect third parties, and that an 
existing creditor, subsequently obtaining 
judgment, might have the judgment by con
fession set aside on motion: Bernard v. Doug
las, 10-370. 

As between the parties judgments by con
fession are valid, although the statement 
does not substantially comply with the statute 
in showing how the indebtedness arose. 
(Criticising Edgar v. Greer, 7-136, and Ken
nedy v. Lowe, 9-580, which held that the de
fendant himself might take advantage of 
such defect) : Plummer v. Douglas, 14-69. And 
see Churchill o. Lyon, 13-431. 

A statement that the amount due was for 
money borrowed from plaintiff and interest, 
etc., evidence by a promissory note, etc., held 
sufficient: Vanfleet v. Phillips, 11-558. 

And so lield where the statement was for 
"money borrowed:" Marvin v. Tarbell, 12-
93; Kendig v. Marble, 58-529. 

Where a note on which a judgment by 
confession was sought was attached to the 
statement properly identified, held, that this 
constituted a concise statement of the facts, 
within the meaning of this section: Dullard 
v. Phelan, 83^71. 

The statement in a particular case of the 
facts out of which the indebtedness arose, 
held sufficient: Brown v. Barngrover, 82-204. 

As to sufficiency of statements in particu
lar cases, see Daniels v. Claflin, 15-152; Mil
ler v. Clarke, 37-325. 

In a particular case, held, that the state
ments of the confession of judgment did not 
render a party thereto liable to judgment 
thereon as principal, but only as surety: Ja-
rosh v. Easton, 57-569. 

The mere fact that the statement for the 

confession of judgment is sworn to before a 
notary public who at the time is one of the 
attorneys of the plaintiff does not necessarily 
render it void. But such circumstance 
might be considered if it were claimed that 
fraud was practiced in procuring the confes
sion: Vanfleet v. Phillips, 11-558. 

Failure of the notary to affix his seal to 
the jurat of the affidavit to the statement 
will render judgment thereon erroneous: 
Chase v. Street, 10-593. 

Where the jurat to the statement for con
fession of judgment was defective in that the 
notary public omitted to sign his surname, 
but the seal attached gave his name in full, 
held, that the authentication was sufficient 
and the confession valid: Grattan v. Matteson, 
54-229. 

As between the parties, the statement will 
be sufficient without being sworn to. A de
fect in that respect may be amended on leave 
of court: Thorp v. Piatt, 34-314. 

As between the parties, if defendant 
swears that a certain sum is due and con
sents to the rendition of judgment for that 
amount, there is no necessity for a sworn 
statement: Plummer v. Douglas, 14-69. 

If the honesty and integrity of the trans
action is affirmatively shown, the judgment 
will not be invalid as to creditors or parties, 
though based upon a defective statement: 
Vannice v. Greene, 16-574. 

A confession of judgment can only be 
made as here provided, and a warrant of at
torney to confess judgment which would be 
valid in another state where it is executed 
will not be sufficient in this state to author
ize the entry of judgment thereunder: Ham
ilton v. Schoenberger, 47-385. 

One partner has no authority to confess 
judgment against the firm, and such a judg
ment would be void as to the other partners: 
Christy v. Sherman, 10-535. 

But it would be binding as to the partner 
confessing judgment: North v. Mudge, 13-496. 

Where the statement was first signed in 
the firm name and sworn to by one member, 
and the judgment entry recited that the firm 
acknowledged themselves justly indebted, 
etc., held, that the judgment would bind the 
firm: Edwards v. Pitzer, 12-607. 
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SEC. 3816. Judgment—execution. The clerk shall thereupon make an 
entry of judgment in his court record for the amount confessed and costs, 
and shall issue execution thereon as in other cases, when ordered by the 
party entitled thereto. [C. 73, § 2897; R., § 3400; C. '51, §§ 1840-1.] 

Entry by clerk: All thcpower the clerk 
has to render judgment on confession is given 
by the statute, and, unless its provisions are 
strictly complied with the power of attorney 
under which the clerk acts is a nullity: Edr 
garv. Greer, 7-136; 8. C, 10-279. 

The statute authorizing confessions of 
judgment does not give judicial powers to the 
clerk of the court. The judgment entered is 
to be treated as one entered by the court it
self: Orattan v. Matteson, 54-229. 

When a proper statement in writing, duly 
signed and verified, is filed, it is the duty of 
the clerk to enter judgment for the amount 
fixed, and to issue execution as in other 
cases: Dullard v. Phelan, 83-471. 

Such judgment should be signed by the 
judge, and when entered in vacation should 
be approved and signed at the next term; but 
failure to sign at next term as directed by 
g 242 will not render the judgment void: Ibid. 

It is the duty of the clerk to enter judg
ment against all the parties who are shown 
by the confession to be indebted to the plain
tiff and who authorize or join in the execu
tion of such confession, and an omission of 
the clerk to enter judgment against a party 
thus liable under the confession may be sub
sequently corrected by the court: Hisser v. 
Martin, 86-392. 

Although the clerk fails to enter up judg
ment on the statement filed with him, such 
statement constitutes an instrument in writ
ing creating a legal obligation to pay on 
which an action may be maintained, and 
against which the statute of limitations will 
run from the time the statement is made: 
Trenery v. Swan, 93-619. 

In vacation: Judgment may be entered by 
the clerk in vacation and approved at the 
next term: Vanfleet v. Phillips, 11-558; Ken-
dig v. Marble, 58-529. 

Approval: Where a judgment was en
tered in 1884, and confirmed in 1889, held, 
that the approval was sufficient: Brown v. 
Barngrover, 82-204. 

Appearance by attorney is not necessary 
in order to support a confession of judgment: 
Edmonds v. Montgomery, 1-142. 

Lien of: Where a confession of judgment 
stipulated that execution thereon should not 
be issued for two years, and that the judg
ment should be a lien upon the property 
described therein until fully paid, Iceld, that 
such confession of judgment constituted in 
effect a mortgage upon the property described 
which would have priority over the lien of 
a subsequent judgment creditor, even after 
the expiration of ten years from the time of 
rendering judgment on the confession: Sig-
•worth v. Meriam, 66-477. tJz.-\ *«- •—•Í %. 

Alteration of record: Evidence in a'par-
ticular case, held insufficient to establish the 
alteration of the record of a judgment by 
confession: Wright v. Howell, 35-288. 

SEC. 3817. Offer to confess before action. Before an action for the 
recovery of money is brought against any person, he may go before the 

Appeal: The judgment when entered is a 
judgment by the court, and is subject to re
vision on appeal in the same manner as any 
other judgment: Edgar v. Greer, 7-136; Troxel 
v. Clarke, 9-201; Burge v. Burns, Mor., 287. 

Execution: Process may issue for the en
forcement of a judgment by confession be
fore the approval of the record of such judg
ment: Vanfleet v. Phillips, 11-558; Wright v. 
Howell, 35-288. 

Effect of: In the absence of fraud or other 
ground of equitable relief, the judgment is 
conclusive as to any defense, such as usury, 
which might have been interposed before 
judgment: Twogood v. Pence, 22-543; Troxel v. 
Clarke, 9-201; Miller v. Clarke, 37-325. 

But a judgment by confession, entered 
into with the purpose of evading the usury 
laws, is void, as between the parties, as to 
the amount in excess of the sum lawfully 
due: Mullen v. Bussell, 46-386; Ohm v. Dicker-
man, 50-671. 

The mere fact that the note upon which 
judgment by confession is rendered is usuri
ous does not in itself show that the parties 
caused judgment to be entered for the pur
pose of concealing usury or to avoid the 
statute against it: Kendig v. Marble, 58-529. 

Where a surety's signature to a note was 
obtained by false representations amounting 
to fraud on the part of the payee, held, that a 
confession of judgment thereon, made before 
the fraud was known to the surety, would not 
estop him from setting up that fact in an ac
tion to set aside the judgment: Melick v. First 
Nat. Bank, 52-94. 

When, in an action of foreclosure, mort
gagee set up a written agreement by mort
gagor to confess judgment, and an issue was 
made upon the allegation that such agree
ment was obtained by fraud, which issue 
was found for plaintiff, held, that such deter
mination only settled the validity of the 
agreement, and that defendant could still 
file another answer, setting up usury: Lyon 
v. Welsh, 20-578. 

Confession of judgment by a principal 
will not bar action thereon against a surety: 
Citizens' Savings Bank v. Olsen, 47-492. 

Errors or irregularities, not rendering 
the judgment by confession void, cannot be 
taken advantage of by a garnishee: Henny 
Buggy Co. v. Patt, 73^85. 

It is competent in a judgement by con
fession on notes secured by mortgage to 
provide that the property covered by the 
mortgage shall be sold without redemption: 
Cook v. McFarland, 78-528. 

The statute with reference to attorney's 
fees (<j 3869) does not authorize the taxation 
of such fees when the judgment is rendered 
by confession: Dullard v. Phelan, 83-471. 

Injustices ' courts: See I 513. 
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clerk of the court of the county of his residence, or of that in which the 
person having the cause of action resides, and offer to confess judgment in 
favor of such person for a specified sum on such cause of action, as pro
vided for in the foregoing sections. If such person, having had the same 
notice as if he were defendant in an action that the offer would be made, of 
its amount, and of the time and place of making it, refuses to accept it, 
and afterwards commences an action upon such cause, and does not 
recover more than the amount so offered to be confessed, he shall pay all 
the costs of the action; and on the trial thereof the offer shall not be treated 
as an admission of the cause of action or amount to which the plaintiff was 
entitled, nor be given in evidence. [C. 73, § 2898; R , § 3403.] 

SEC. 3818. After action brought. After an action for the recovery of 
money is brought, the defendant may offer in court to confess judgment for 
part of the amount claimed, or part of the causes involved in the action. If 
the plaintiff, being present, refuses to accept judgment for such sum in full 
of his demands in the action, or, having had three days' notice that the 
offer would be made, of its amount, and of the time of making it, fails to 
attend, and on the trial does not recover more than was offered to be con
fessed, he shall pay the costs of the defendant incurred after the offer. The 
offer shall not be treated as an admission of the cause of action or amount 
to which the plaintiff was entitled nor be given in evidence upon the trial. 
[C'73, §2899;E., §3404.] 

Under this section an offer to confess If the offer to confess is insufficient it is-
judgment may be made orally, and there is to have no effect on the question of costs: 
nothing requiring it to be a matter of rec- McGlatcliey v. Finley, 62-200. 
ord. I t is therefore competent, when the The provisions as to offer to confess judg-
amount of the offer is questioned, to prove i t ment are applicable in cases of appeal from 
by parol: Barlow v. Buckingham, 68-169. the award made by commissioners in assess-

An offer to confess judgment for a certain ing the damages for taking r ight of way:, 
amount carries with it liability for costs, and Harrison v. Iowa Midland JR. Co., 36-323. 
it is not necessary that the offer to confess Where an offer to confess was made in a 
expressly include costs: Manning v. Irish, 47- justice's court, and plaintiff recovered judg-
650. ment for a larger amount than the amount. 

Where in an action for balance on mutual of the offer, but on appeal judgment was 
accounts an offer to confess was made for a given for an amount not greater than the 
certain amount, held, that it was an offer to offer, held, that plaintiff should pay the 
confess a balance of that amount due and not costs. The provisions of this section have-
merely to confess items of indebtedness on reference to the amount finally recovered: 
defendant's part to plaintiff amounting to Watts v. Lambertson, 39-272. 
the sum specified: Ibid. The provision as to offering to confess 

The offer to confess must be confined to judgment does not contemplate admissions 
claims embraced in the suit: Phillips v. or confessions contained in the pleadings: 
Sliearer, 56-261. Davenport v. Chicago, B. I. & P. B. Co., 38-

An offer to confess, unless accepted, does 633. 
not entitle plaintiff to judgment for the 
amount offered: Holmes v. Hamburg, 47-348. 

CHAPTER 11. 
OF OFFER TO COMPROMISE. 

SECTION 3819. Offer of judgment. The defendant in an action for th& 
recovery of money only may, at any time after service of notice and before 
the trial, serve upon the plaintiff or his attorney an offer in writing to allow 
judgment to be taken against him for a specified sum with costs. If the 
plaintiff accepts the offer, and gives notice thereof to the defendant or his 
attorney within five days after the offer is made, the offer, and an affidavit 
that the notice of acceptance was delivered in the time limited, may be filed 
by the plaintiff, or the defendant may file the acceptance with a copy of the 
offer, verified by affidavit; and in either case a minute of the offer and accept
ance shall be entered upon the judge's calendar, and judgment shall be 
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rendered by the court accordingly. If the notice of acceptance is not given 
in the period limited, the offer shall be treated as withdrawn, and shall not 
be given in evidence or mentioned on the trial. If the plaintiff fails to 
obtain judgment for more than was offered by the defendant, he cannot 
recover costs, but shall pay the defendant's costs from the time of the offer. 
[0.73, §2900;R., §3405.] 

Under this section it is error to allow for taxing costs against defendant, the action 
the statement of an offer to compromise to not being one for the recovery of money: 
be made to the jury: McCormick v. Chicago, Cherokee v. Skrnx City & I. F. Town Lot Co., 
B. I. & P. R. Co., 47-345. 52-279. 

The only effect of the offer is as to costs: Where an offer to confess judgment has 
Ibid. been made which is insufficient in amount, 

Where an offer to allow judgment to be it will have no effect upon tho question of 
taken is not accepted, an attempt on the costs where the matter to which the con-
part of the counsel for the party to whom it fession relates is only one of the questions 
is made to introduce it in, evidence con- upon which the controversy is determined: 
stitutes misconduct, but no steps being taken McClatchey v. Finley, 62-200. 
at the time to have the jury discharged and Where judgment is entered for more 
a new one impaneled on account of such than the amount of the tender, the amount 
misconduct, held, that the act of the party offered is never material: Bmsell v. Critchr 
objecting in proceeding with the trial of the field, 75-69. 
cause was a waiver of his objection: Biech v. An offer to confess judgment for a cer-
Bolch, 68-526. tain amount with costs to date of offer, 

An offer to pay a sum of money and costs " said amount to be a full settlement of the 
if plaintiff will dismiss his action is not above cause, " is not a conditional offer, and 
within the provisions of this section: when defendant made such offer, which was 
Quinton v. Van Tuyl, 30-554. refused and judgment afterwards recovered 

Where, in a proceeding to condemn the against defendant for a less amount than the 
right of way for a street, plaintiff offered to offer, held, that it was not error for the 
submit to judgment in a certain amount, court to tax the costs accruing after date of 
and on the trial a less amount was found offer to the plaintiff: De Long v. Wilson, 80-
for defendant, held, that it was not a case 216. 

SEC. 3830. Conditional offer. In an action for the recovery of money 
only, the defendant, having answered, may serve upon the plaintiff or his 
attorney an offer in writing that, if he fails in his defense, the amount of 
recovery shall be assessed at a specified sum. If the plaintiff accepts the 
offer, and gives notice thereof to the defendant or his attorney within five 
days after it was served, or within three days if served in term time, and 
the defendant fails in his defense^ the judgment shall be for the amount 
so agreed upon. If the plaintiff does not accept the offer, he shall prove 
the amount to be recovered as if the offer had not been made, and the offer 
shall not be given in evidence or mentioned on the trial, and if the amount 
recovered by the plaintiff does not exceed the sum mentioned in the offer, 
the defendant shall recover his costs incurred in the defense. [C'73, § 2901; 
R.,§3406.] 

SEC. 3821. No cause for continuance. The making of any offer pur
suant to the provisions of this chapter shall not be cause for a continuance 
of the action or a postponement of the trial. [C.73, § 2902; R., § 3407.] 

CHAPTER 12. 
OF RECEIVERS. 

SECTION 3822. "When and how appointed. On the petition of either 
party to a civil action or proceeding, wherein he shows that he has a prob
able right to, or interest in, any property which is the subject of the con
troversy, and that such property, or its rents or profits, are in danger of 
being lost or materially injured or impaired, and on such notice to the 
adverse party as the court or judge shall prescribe, the court, or, in vacation, 
the judge thereof, if satisfied that the interests of one or both parties will 
be thereby promoted, and the substantial rights of neither unduly infringed, 
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may appoint a receiver to take charge of and control such property under 
its direction during the pendency of the action, and may order and coerce 
the delivery of it to him. Upon the hearing of the application, affidavits, 
and such other proof as the court or judge permits, may be introduced, and 
upon the whole case such order made as will be for the best interest of all 
parties concerned. [C.73, §§ 2903, 2970; R., §§ 3216, 3419; C'51, § 1656.] 

Insolvency: Insolvency of the defendant 
held not sufficient to authorize the .appoint
ment of a receiver in an action to recover 
possession of real property: Gofer v. Echer-
son, 6-502. 

But a creditor seeking in equity to set 
aside a conveyance of real estate is not en
titled to a receiver in the absence of showing 
of insolvency of the debtor and particular 
circumstances making such relief necessary: 
Clark v. Baymond, 84-251. 

Other remedies: I t does not seem to be 
the practice of the courts to appoint a re
ceiver where the question is upon the legal 
right, or where a party can assert his right 
by a direct action at law as for possession: 
ibid. 

In a law action: Under this section a re
ceiver may be appointed in a law action, 
and, in a proper case, before the defendant 
is affected with notice of the pendency of 
the suit: Jones v. Graves, 20-596. 

A creditor who has not yet reduced his 
claim to judgment cannot maintain a bill to 
subject the land to the payment thereof, and 
have a receiver appointed: Clark v. Baymond, 
64-251. 

An order made in vacation appointing a 
receiver is appealable the same as if made 
In term time: Ibid. 

The statute authorizes the appointment 
of a receiver in a law action and an order to 
the receiver to pay over money can be made 
in a law action as well as in equity: Babb v. 
Albright, 93 50. 

A receiver may be appointed in an action 
in which it is sought to establish a landlord's 
lien: Smith v. Dayton, 62 N.W., 650. 

Probable right: I t is not necessary that 
i t should conclusively appear that the party 
is entitled to recover, before a receiver can 
be appointed; a probable right only is re
quired: Bes Moines Gas Co. v. West, 44-23. 

In equity; settlement of partnership ac
counts: It is a legitimate and regular mode 
of proceeding for a court of equity, in an ac
tion for the settlement of accounts between 
partners, to appoint a receiver to take charge 
•of the partnership assets, etc.. Saylor v. 
Mockbie, 9-209. 

In such a case it must first be made to ap
pear that there is a partnership in existence, 
and a right in the party applying to share in 
the profits; a mere agreement for a partner
ship will not be sufficient: Hobart v. Ballard, 
31-521. 

In a particular case, held, that the facts 
were not sufficient to authorize the appoint
ment of a receiver of partnership property 
on the petition of one of the partners: 
Loomis v. McKenzie, 31-425. 

In action against bank: In a particular 
case, held that, although the facts shown 
were not consistent with entire good faith 
on the part of the officers of a bank, they 
were not sufficient to justify the appointment 

96 

of a receiver to take charge of the business 
of the bank: Frmùh v. Gifford, 30-148. 

The stockholder of a bank who, in case 
of its insolvency or on account of its being 
conducted at a loss may become personally 
liable, may have a receiver appointed under 
the provisions of this section: Dickerson v. 
Cass County Bank, 64 N. W., 395. 

Insolvency is not the only ground on 
which a receiver may be appointed in such 
cases: Ibid. 

There being jurisdiction to appoint a re
ceiver in such cases the fact that the cor
poration does not resist but consents to such 
appointment will not deprive the court of 
its authority to act: Ibid. 

A creditor who has filed his claim with 
the receiver and has for some time made no 
objection to the proceeding cannot after
wards question the legality of the receiver's 
appointment, the proceeding not being ab
solutely void: Ibid. 

Of corporation: This section does not au
thorize the dissolution of a corporation by a 
court of equity nor the placing of its prop
erty in the hands of a receiver merely on 
the ground of dissensions among the stock
holders: Wallace v. Pierce-Wallace Pub. Co., 
70 N. W., 216. 

Rights of third parties. "While it is com
petent for a court of equity to take posses
sion of property, which is the subject of liti
gation, by an interlocutory order, yet if the 
rights of third persons, not parties to the 
record, have intervened, as by purchase in 
good faith, the property will not be ordered 
into the possession of a receiver in this sum
mary manner: Levi v. Karrick. 13-344. 

Appointment under agreement of par
ties: In cases not covered by this section the 
court may appoint a receiver in accordance 
with stipulations of the parties made in the 
contract creating the indebtedness: Hubbell 
v. Avenue Investment Co., 66 N. W., 85. 

Particular facts: Under the facts in a 
particular case, held the party was not en
titled to the appointment of a receiver: 
Sleeper v. Iselin, 59-379. 

Mortgaged property: The appointment 
of a receiver to take charge of mortgaged 
premises, after final judgment of foreclosure, 
is allowable, if at all, only upon a strong 
showing: Adair v. Wright, 16-385. 

"Where a mortgagor is insolvent and the 
mortgaged property is insufficient to pay the 
debt, if the rents and profits are included in 
the mortgage, the general rule is to appoint 
a receiver as of course: Des Moines Gas Co. v. 
West, 44-23. 

There is a clear and well defined distinc
tion as to the right to have a receiver ap
pointed where the bonds and mortgage 
pledge the rents or income for the payment 
of the debt, and where they do not: Ibid. 

Where the rents and profits are applied 
to the mortgage debt there is no occasion for 
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the appointment of a receiver and none will 
be appointed: Fitzgerald v. Daniels, 52-744; 
Myton v. Davenport, 51-583. And see Bar-
nett v. Nelson, 54-41. 

The possession of mortgagor, pending 
proceedings to foreclose, should not be dis
turbed by the appointment of a receiver, ex
cept in cases of fraud clearly proved, or in 
order to protect the rights of a party having a 
clear, strong claim: Callarían v. Shaw, 19-183. 
And see White v. Griggs, 54-650. 

In order to authorize the appointment of 
a receiver of mortgaged property it must 
appear that the property, or its rents and 

Í profits, are in danger of being lost or ma-
; terially impaired. Where a mortgagee is in 

possession of a stock of goods and selling 
them out in the usual course of trade, and it 
does not appear that he is an improper per
son to be intrusted with the property, a re
ceiver will not be appointed at the instance 
of a creditor of the mortgagor who gar
nishes the mortgagee: Silverman v. Kvhn, 
53-436. 

Whether a receiver can be appointed on 
foreclosure of a mortgage to collect the rents 
and profits during the period of redemption, 
quaere: Goodhue v. Daniels, 54-19. 

Even though a mortgage creates a lien 
upon rents and profits and stipulates for the 
appointment of a receiver, yet the mortgagee 
ia not as a matter of course entitled to such 

, receiver after judgment of foreclosure, 
where it does not appear that such rents and 
profits are being wasted or that they are be
ing improperly applied to prior mortgages: 
Paine v. McElroy, 73-81. 

Under a mortgage providing that in case 
of default the mortgagee might take posses
sion and apply the rents and profits of the 
property to the satisfaction of the mortgage, 
held, that in the absence of any express pro
visions for the appointment of a receiver, it 
was error to make such appointment and au
thorize the receiver to take possession of the 
property during the period of redemption 
for the benefit of the mortgagee: Swan v. 
Mitchell, 82-307. 

Also, held, that the appointment of a re
ceiver was improper, in view of the want of 
proof that the mortgagor was insolvent: Ibid. 

Where a chattel mortgagee brought an 
action in equity to foreclose his mortgage 

P^ against the mortgagor and certain attaching 
creditors, the mortgage being upon a stock 
of dry goods which would have been greatly 
depreciated in value if taken and withheld 
from sale by the mortgagee, and the mort
gagee having by the mortgage the right to 
take possession whenever he should choose 
to do so, and proceed to subject the property 
to the payment of the amount due or to be
come due on his mortgage, held, that the case 
was a proper one for the appointment of a re
ceiver upon request of such mortgagee, al
though the action was commenced before 

v the mortgage indebtedness had become due: 
MaiSh v. Bird, 59-307. 

Where there was a question as to whether 
a certain note belonged to the president of 
an insurance company individually or was 
the property of the company, held, that the 
receiver was entitled to the possession of 

such note, and the court might, in an equi
table action brought by such receiver against 
the president, have such possession awarded 
to him without an adjudication as to the 
question of the title to the note itself: Brandt 
v. Allen, 76-50. 

A mortgage which does not, in terms, give 
the mortgagee the right of possession be
fore sale and the termination of the right of 
redemption, nor pledge the rents and profits, 
creates no lien upon or interest in the stat
utory right of possession under the mortgage 
and the mortgagee is not entitled to have a 
receiver appointed in order to make such 
right of possession and the rents and profits 
thereunder available in satisfaction of his 
claim: American Investment Co. v. Farrar, 
87-437. 

Where the mortgage pledged the rent of 
premises for the payment of a mortgage debt, 
and it appeared that they were not being so 
applied, but that the tenant was a foreign cor
poration and insolvent and the security in
sufficient, and that the mortgage authorized 
the appointment of a receiver on default, 
held, that the appointment of a receiver was 
proper: Stetson v. Northern Investment Co., 70 
N.W..595. 

Under a provision in a mortgage author
izing the mortgagee on default to take 
possession and collect rents, profits and in
comes from the property, to be applied upon 
the debt, held, that the rents accruing after 
the appointment of a receiver were assets in 
his hands and not subject to garnishment by 
other creditors: Ibid. 

As the mortgagor has the right to posses
sion, mortgagee is not entitled to a receiver 
for the rents and profits. Therefore, held, 
that a receiver would not be appointed to 
take possession of crops on the mortgaged 
premises: White v. Griggs, 54-650. 

As to appointment of receiver when mort
gagor is guilty of fraud, see Callarían v. 
Shaw, 19-183; White v. Griggs, 54-650. 

One tenant in common cannot have a re
ceiver appointed for a co-tenant who is in 
possession of the premises, unless the circum
stances are such as to make the co-tenant lia
ble to account: Vamum v. Leek, 65-751. 

Attached property: Under § 2970 of Code 
of '73 with reference to appointment of a re
ceiver of attached property (which is not 
retained as a distinct provision), held, that 
something more than the mere fact of attach
ment must be shown to justify the appoint
ment of a receiver. Facts must be shown 
rendering the exercise of the power neces
sary or proper: Silverman v. Kuhn, 53-436. 

When application may be made: A re
ceiver may be appointed upon a proper ap
plication at any time during the pendency 
of the action and before it is finally decided 
in the supreme court on appeal and the dis
trict court may therefore in a proper case " 
appoint a receiver while the appeal is pend
ing in the supreme court: Mitchell v. Roland, 
63 N. W., 606. 

Bight to object: One who has acquired 
no rights in the property as against the par
ties cannot question the appointment of a, ** 
receiver: Bartlett v. Bilger, 92-732. •— 

Errors of court and of receiver: Any 

\ . ' N ' 
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errors in the proceedings of the court ap
pointing a receiver and controlling and di
recting his action must be corrected by the 
proper application to the court, or by appeal 
from its orders or decisions as provided by 
the law applicable to such cases. Errors or 
irregular proceedings of the receiver must 
be corrected by the court having control of 
his action. They cannot be set up in an 
action brought by him under the direction 
of the court: Stewart v. Lay, 45-604. 

Fraud in appointment of receiver; when 
to be pleaded: Fraud in the appointment of 
a receiver of a corporation should be set up 
in the action in which the receiver is ap
pointed and not that in which the receiver 
sues for a stock subscription: Schoonover v. 
Hinckley, 48-82. 

Bes adjudicata: Where the appointment 
of a receiver is asked in an action to wind up 
a partnership, and refused, after which the 
action is dismissed by the plaintiff, it is not 
a res adjudicata, and a party may apply again 
in a new action brought for the same purpose 
some time afterwards: Anderson v. Powell 
44-20. 

Appointment in vacation: The judge 
may appoint a receiver in vacation. Such 
appointment should not, except under pe
culiar circumstances, be made without no
tice to the opposite party, and where pecu
liar circumstances are relied on they should 
be set forth: French v. Clifford, 30-148; Bisson. 
v. Hurry, 36-72, 80; Howe v. Jones, 57-130. 

Notice: Where the adverse party is not 
within the jurisdiction of the court and can
not be served with notice, the court may, 
under some circumstances, appoint a re
ceiver without notice: Maishv. Bird, 59-307. 

Improper appointment: Where a bond 
was required of the party asking the ap
pointment of a receiver, held, that he might 
be liable on such bond for injury resulting 
from an improper appointment, although 
the receiver was guilty of no act rendering 
him liable on his bond: Thayer v. HurVbwrt, 
5-521. 

Where the court appoints as receiver a 
person agreed upon by the parties, it will 
be considered that the parties have consent
ed that the receiver be appointed: Jaffrayv. 
Radb, 72-335. 

SEC. 3823. Oath and bond of. Before entering upon the discharge of 
his duties, he must be sworn faithfully to discharge his trust to the best of 
his ability, and must also file with the clerk a bond with sureties, to be 
approved by him, in a penalty to be fixed by the court or judge, and con
ditioned for the faithful discharge of his duties, and that he will obey the 
orders of the court in respect thereto. [C. 73, § 2904; R., § 3420; C. '51, § 1657.] 

SEC. 3824. Power of. Subject to the control of the court or judge, a 
receiver has power to bring and defend actions, to take and keep possession 
of property, to collect debts, to receive the rents and profits of real property, 
and, generally, to do such acts in respect to the property committed to him 
as may be authorized by law or ordered by the court. [C. 73, § 2905; R., § 
3421; C.'51, §1658.] 

Failure to intervene; no appeal: A re
ceiver who does not intervene and have him
self made a party to the action against the 
former holder of the property, over which 
he claims custody by virtue of his receiver
ship, cannot maintain an appeal from the 
judgment rendered: Borgaltmms v. Farmers', 
etc., Ins. Co., 36-250. 

In what court receiver may foe sued: 
The fact that a corporation is in the hands 
of a receiver will not deprive another court 
of jurisdiction to entertain an action against 
such receiver of the corporation without the 
consent of the court appointing the receiver 
having been first obtained. But the court 
appointing the receiver may interfere and 
protect the possession of its receiver when
ever such 'possession is sought to be dis
turbed: Allen v. Central R. Co., 42-683. 

To bring an action in a state court against 
a receiver appointed in a federal court, leave 
not having first been obtained, constitutes a 
contempt: Thompson v. Scott, 4 Dillon, 508. 

Garnishment of receiver: Receivers of 
insolvent debtors being representatives of 
the court are not subject to garnishment 
even where permission to proceed against 
the receiver is given by the judge in vaca
tion. Even as between judgment creditors, 
while they may ask to have the funds in the 
hands of the receiver applied to the payment 

of their judgments they cannot acquire prior
ity, one over the other, by means of a gar
nishment: McGfowan v. Myers, 66-99. 

Errors of receiver: Errors or irregular 
proceedings of a receiver must be corrected 
by the court having control of his action, and 
cannot be set up in an action brought by him: 
Stewaii, v. Lay, 45-604. 

The receiver is an officer of the court and 
if it finds that he has property in his hands 
not belonging to defendant in the action it 
may order such property turned over to the 
rightful owner: Smith v. Dayton, 62 N.W., 
650. 

A receiver may appeal from an order er
roneously fixing the amount of property in 
his hands, and directing him to turn over 
more than he has in custody: How v. Jones, 
60-70. 

Fraud in the appointment of a re
ceiver should be set up in the action in 
which the receiver is appointed, and not in 
an action in which the receiver brings the 
suit: Schoonover v. Hinckley, 48-82. 

Powers: Where a receiver was appointed 
to receive the rents and profits of "Burrow's 
Lock and Mills," it was held that this lan
guage included and covered a wharf located 
on the block and which was constructed and 
used in furtherance of the business of the 
mills: Grant v. Davenport, 18-179. 



1624 
§ 3824 RECEIVERS. Tit. XVIII, Ch. 12. 

The receiver of a corporation may main
tain an equitable action against officers 
thereof charged with concealing its assets 
with the purpose of converting the same to 
their own use, to compel the surrender to 
him of all property to the possession of which 
he is entitled as such receiver: Brandt v. 
Allen, 76-50. 

The general rule is that trustees and like 
officers empowered by courts to manage the 
affairs of others cannot exercise such author
ity outside of the limits of the state in which 
they are appointed, and the cases in which 
iMBéeivèrs have been allowed to thus act out1-
side of the jurisdiction of their appointment 
are to be regarded as exceptional: Ayers v. 
Siebel, 82-347. 

The receiver has no extra territorial ju
risdiction or power of official action and can
not go into a foreign state or jurisdiction to 
institute a suit for the recovery of demands 
due the person or estate subject to his re
ceivership: Barker v. Lamb, 68 N. W., 686. 

"Where a loan company had made sale 
of certain securities and received payment 
therefor, delivery of such securities to be 
made when they should be procured and 
ready for delivery, and a receiver of sueh 
company was afterwards appointed, held, 
that the purchaser of such securities had a 
right therein which a court of equity would 
protect, no adverse rights having been ac
quired by third parties: Kimball v. Oifford, 
78-65. 

Under particular facts, held, that the re
ceiver was warranted in construing a failure 
of a party to object to a proposition to sell 
property at private sale as a consent thereto, 
and such sale was upheld: Yetzer v. Applegate, 
85-121. 

In such case held, that in the absence of 
a showing of prejudice, it appearing that the 
consideration received was more than the 
appraised value, the sale should be affirmed: 
Tbid. 

The receiver may take property on ac
count of indebtedness, to be credited in such 
amount as may be approved or allowed by 
the court: JEveringham v. Harris, 68N.W., 
804. 

An individual claim against the receiver 
cannot be set off in an action by him in his 
representative capacity: Polk v. Garver, 91-
570. 

Conversion and distribution: When the 
receiver converts the property into money, 
the money takes the place of the property 
and is distributed to the parties who establish 
their rights tojiie vroDQxufUHMbert v. Green-
baum, 56-21L £f V f H ?-* * 

Disbursement for attorney's fee: Dis
bursements by a receiver for attorney's fees 
and other charges in collecting money made 
in good faith, which are necessary and bene
ficial to the parties ultimately entitled to 
the fund, should be paid out of the fund: 
How v. Jones, 60-70. 

Preference given by debtor after re
ceiver appointed: After the appointment 
of such receiver without resistance on the 
part of the debtor and without appeal from 
the order of appointment, such debtor has 
no such control over the fund and power to 

direct its application that he can by assign
ment give one creditor preference over 
another: McGowan v. Myers¡ 66-99. 

Railroads; personal injuries: I t seems that 
the court appointing a receiver may provide 
for the payment by him of all just claims 
arising out of the operation of the road, 
while in his charge, including damages for 
personal injuries, but the claim for such 
damages cannot be enforced against the pur
chaser of the road at a foreclosure sale who 
takes his deed before the rendition of judg
ment on such claim: White v. Keokuk <6 J). M. 
B. Go., 52-97. 

A person operating a railway as receiver 
is liable in an action under \ 2055, providing 
for double damages in cases of injuries to 
stock where the road is not fenced: Brockert 
v. Central Iowa B. Co., 82-369. 

Where a railroad was sold under mort
gage foreclosure in which a receiver had 
been appointed, held, that that purchaser be
came entitled to the funds in the receiver's 
hands as a portion of the property passing 
by the foreclosure sale, and that the prop
erty and funds were not subject to claims 
against the railroad for injuries not already 
redueed to judgment: Brockert v.Iowa Central 
B. Co., 93-132. 

Larceny from a receiver: In a prosecu
tion for larceny of goods from the hands of a 
receiver it is not necessary for the state to 
prove that a bond had been given before the 
property was taken by such receiver, it ap
pearing that he was acting under a proper 
order of the court, and that defendant, be
fore the commission of the acts charged, 
knew that he was so acting: State v. Bivers, 
60-381. 

Ownership may be laid in the receiver: 
The ownership of the goods may be laid in the 
receiver. I t is not a case falling under the 
provisions of \ 4850, which relates to the 
wrongful taking of property while in pos
session of an officer by virtue of legal pro
cess: Ibid. 

Resistance: One who resists a receiver 
seeking to take possession of property under 
the order of the court is guilty of the crime 
of resisting a "person authorized by law 

to execute a legal order" (§ 4899): 
State v. Bivers, 64-729; S. C, 66-653. 

Control of property pending1 an appeal 
from appointment: Where the order of the 
court appointing a receiver is affirmed on 
appeal, the property of the debtor corpora
tion comes under the control of the receiver 
only when such appeal is determined and 
the order appointing the receiver confirmed: 
Cook v. Cole, 55-70. 

Receiver to complete a railroad; certifi
cates issued by: Where an order of the 
court appointing a receiver conferred upon 
him unusual powers as to purchasing ma
terial and borrowing money for the com
pletion of a line of railroad and to issue 
certificates therefor, which should be a first 
lien upon said road, held, that the receiver 
had no implied powers other than those con
ferred by the order of the court, and could 
not issue valid certificates except for ma
terial actually furnished, and a holder of 
certificates improperly issued was charge-
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able with notice oí the powers of the re
ceiver and could not claim protection as an 
innocent holder: Bank of Montreal v. Chicago, 
C. & W. B. Co., 48-518. 

To incur. expenses, in extension: The 
question as to what ékperises a receiver of a 
railway may be authorized to incur, and as to 
whether he may be authorized to incur in
debtedness for extensions which shall be a 
first lien upon the whole property, consid
ered, and held, that where a lien holder was 
not a party, the expenses of an extension 
could not be made paramount to his lien: 
Snow v. Winslow, 54-200. 

Sale by receiver as affecting lien holders 
not parties: A receiver appointed in a pro
ceeding to which a lien holder is not a party 
does not represent such lien holder, and can
not sell the property divested of the lien, nor 
can an execution sale be made in such case 
which will divest said lien: Ibid. 

Mingling of private and trust funds: 
The fact that a receiver mingles money re
ceived by him as such with his individual 
funds, and from the aggregate amount draws 
money for his own use, will not be sufficient 
to justify his being required to pay interest 
upon money received: Madford v. Folsom, 55-
276. 

Settlement of accounts: The mere fact 
that a receiver's report is held incorrect as 
to certain matters, when it is not shown that 
the errors were intentional or for dishonest 
purposes, is not enough to tax him with the 
costs incurred in passing upon his accounts, 
no bad faith or fraud being shown: Ibid. 

Charging receiver -with, interest: It is 
error to charge a receiver with interest upon 
money in his hands, without any evidence of 
wrong on his part: How v. Jones, 60-70. 

Receiver's report; mistake: Where a 
receiver shows to the court that there was 
a mistake in the former report, in that he 
charged himself therein with money not»re-
ceived, such mistake should be corrected by 
the court: Ibid. 

Negligence of the receiver: Action for 
injuries to personal property resulting from 
the fraud or negligence of a receiver must 
be brought against him and not the plaintiff 
at whose instance he.was appointed, when 
the latter acted in good faith upon probable 
cause: Kaiser v. Kellar, 21-95. 

SEC. 3825. Priority of liens. Persons having liens upon the property 
placed in the hands of a receiver shall, if there is a contest as to their pri
ority, submit them to the court for determination. 

Compensation: While a receiver should 
receive compensation according to the de
gree of his business capacity, and the integ
rity and responsibility required in the case, 
yet such opmpensat|ion should be limited to 
what would have been necessary to employ 
a person of such qualifications to perform 
the Bervices by private contract: French v. 
Gifford, 31-428. 

When no question is made as to the le
gality and propriety of the appointment of a 
receiver and he has closed up the business 
in pursuance of his appointment, his com
pensation should be paid from the funds in 
his hands: Radford v. Folsom, 55-276. 

Receiver improperly appointed: Where 
it has been determined that the receiver has 
been improperly appointed, and he is or
dered to turn over property coming into his 
hands to an intervenor who establishes his 
r ight thereto against the receiver and the 
party to the suit at whose instance the re
ceiver was appointed, the costs and expenses 
of the receivership and the compensation of 
the receiver should not be deducted out of 
the fund or the property thus directed to be 
turned over, but the receiver should look for 
his compensation to the party procuring his 
appointment: How v. Jones, 60-70. 

Where a receiver wrongfully appointed 
paid out a portion of the funds coming into 
his hands in good faith under order of the 
court, held, that he was entitled to credit for 
money thus paid out, even though it was 
afterwards determined that such third party 
was not entitled to the payment. But held, 
that as to that portion of the amount claimed 
to have been paid out to such third person, 
which he retained as attorney's fee due to 
himself from such third party, he could not 
assert priority over the rightful claimant of 
the fund: Ibid. 

I t is a general rule that the compensation 
of the receiver is not taxable to the parties, 
but is taken from the sum in controversy be
tween them: Jaffray v. Saab, 72-335. 

A receiver who refuses to pay over money 
in accordance with an adjudication against 
him may be held to pay interest from the 
time of such adjudication: Howe v. Jones, 
71-92. 

CHAPTER 13. 

OP SUMMARY PROCEEDINGS. 

SECTION 3826. Judgments on motion. Judgments or final orders may 
be obtained on motion by sureties against their principals, or by sureties 
against their co-sureties, for the recovery of money due them on account of 
payments made by them as such; by clients against attorneys; plaintiffs in 
execution against sheriffs, constables and other officers, for the recovery oí 
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Baeney or property collected for them, and damages; and in all other cases 
specially authorized by statute. [C. 73, § 2906; R., 3422.] 

•The court, under this section, may order action for, the same cause: Hawk v. Evans, 
an attorney to pay to the client money col- 76-593. 
lected for him in the course of professional The filing of an answer by respondent in 
employment, and disobedience to such order such proceeding does not throw any addi-
may be punished under \ 324: Cross v. Ackley, tional burden upon the complainant, and a 
40-493. failure to file a reply cannot be construed as 

So the court may make an order against an admission of the averments of the answer: 
a clerk to compel payment of money received State v. Morgan, 80-413. 
by him on a judgment. Elliott v. Jones, 47- The fact that the relationship of attorney 
124. and client in the transaction involved is de-

A motion does not ordinarily seek a final nied will not deprive the court of jurisdic-
adjudication of a controverted matter: Dul- tion in this proceeding to determine that 
lard v Phelan, 83-471. question: Ibid. 

An adjudication in a proceeding under Where money is paid to the clerk to ap-
this section that an attorney is not liable for ply on a judgment, the court has jurisdiction 
the money sought to be recovered from him under this section to make such order as to 
is an adjudication binding on the person the disposition of the money as the facts may 
claiming the money, so as to bar a subsequent require: Peterson v. Hays, 85-14. 

SEC. 3827. Notice—service. Notice of such motion shall be served 
on the party against whom the judgment or order is sought, at least ten 
days before the motion is made. [C. 73, § 2907; R., § 3423.] 

SEC. 3828. Form. The notice shall state in plain and ordinary language 
the nature and grounds thereof, and the day on which it will be made. [C. 73, 
§ 2908; R.,§ 3424.] 

See Mansfield v. Wilkerson, 26-482. 

SEC. 3829. "When abandoned. Unless the motion is made and filed 
with the case on or before the day named in the notice, it shall be consid
ered as abandoned. [C.73, § 2909; R., § 3425.] 

SEC. 3830. No wr i t t en pleadings. It shall be heard and determined 
by the court without written pleadings, and judgment given according to 
the very right of the matter. [C.73, § 2910; R., § 3426.] 

See Mansfield v. Wilkerson, 26-482. error to try the case to the court as an equi-
In the absence of a demand for trial of table proceeding: Lothian v. Lothian, 88-396. 

the issues as at law and for a jury, it is not 

CHAPTER 14. 
OF MOTIONS AND ORDERS. 

SECTION 3831. Motion defined. A motion is a written application for 
an order, addressed to the court or to a judge in vacation, by any party to 
an action, or by any one interested therein. [C. 73, § 2911; R., § 3428.] 

A decree or judgment is not an order diet for defendant on the evidence is not such 
within the meaning of the words here used: a motion as need be in writing: Young v. 
Wagner v. Tice, 36-599. Burlington Wire Mattress Co., 79-415. 

A motion to instruct the jury to render ver-

SEC. 3832. Several objects. Several objects may be included in the 
same motion, if they all grow out of or are connected with the action in 
which it is made. [C.73, § 2912; R., § 3438.] 

SEC. 3833. Proof by affidavit. Testimony to sustain or resist a motion 
may be in the form of affidavits, or in such other form as the parties may 
agree on or the court or judge direct. If by affidavit, the person making 
the same may be required by the court or judge to appear and submit to a 
cross-examination. [C. 73, § 2913; R., § 3440.] 

Trial of motion on affidavits: Matters limit; and held, that a motion to discharge 
which may be tried on motion by affidavit the attached property might be submitted 
are limited, but it is difficult to define the on affidavits showing that the attachments 
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were made outside of the limits of the coun- were properly considered: Winet v. Berry-
ty in which the officer was authorized to hill, 55-411. 
act: Pomroy v. Parmke, 9-140, 148. Issues of fact may arise upon motion: 

Where certain affidavits were presented Lease v. Franklin, 84-413. 
on a motion to discharge garnishee, held Affidavits of grand jurors are not receiv-
proper to consider the same affidavits on a able to show that witnesses were examined 
subsequent motion to the same effect: Scholes before the grand jury whose names are not 
v. Murray Iron Works Co., 44-190. indorsed on the indictment and the minutes 

After the decision upon a motion leave of whose testimony are not returned there-
wasigranted to (She unsuccessful party to file with: State v. Miller, 64 N.W., 288. 
additional affidavits; held, that such action As to requiring affiant to appear and be 
amounted to a suspension of the decision up- examined, see also ? 4678. 
on the motion, and that the new affidavits 

SEC. 3834. Notice of motion. A party who has appeared in an action, 
or who has been served with the original notice therein in any manner pro
vided by this code, shall take notice of all motions filed during term time, 
upon the same being filed by the clerk and entered in the appearance docket. 
All motions filed in vacation shall be entered on such docket and served as 
herein required. [C. 73, § 2914; R., § 3429.] 

A party must take notice of motions filed Where a motion to set aside a decree ren-
during term. No other notice is necessary: dered on default was filed after the expira-
Wagner v. Tice, 36-599. tion of the term, and was granted without 

Notice of amotion for change of venue, notice to the opposite party, but such opposite 
made in vacation (under I 3506), should be party appeared and filed a motion to set 
given as here required: Preston v. Winter, aside the order thus made and was fully 
20-264; Loomis v. McKenzie, 31-425. heard, held, that the want of notice would not 

A motion to set aside a judgment rendered render the action of the court erroneous: 
at a prior term should not be heard without Hivers v. Olmsted, 66-186. 
notice to the parties interested: Keeney v. Where the opposite party appeared in 
Lyon, 21-277. connection with a motion to vacate the judg-

Notice of a motion affecting an action, ment and excepted to the ruling, held, that 
but in which no parties are named, will not he could not object that formal notice was 
bind the party upon whom it is served: East- not served on him: Billings v. Kothe, 49-34. 
man v. Moore, 14-586. 

SEC. 3835. Form of notice. "When notice of a motion is required to be 
served, it shall state the names of the parties to the action or proceeding in 
which it is made, the name of the court or judge before whom it is to be made, 
and the place where and the day on which it is to be heard, and, if affidavits 
are to be used on the hearing, the notice shall be accompanied with copies 
thereof, and shall be served such length of time before the hearing as the 
court or judge may fix. [C. 73, § 2915; R., § 3430.] 

SEC. 3836. Service. Notices and copies of motions mentioned in this 
chapter may be served by any one who would be authorized to serve an orig
inal notice. [C.73, § 2916; R., § 3431.] 

SEC. 3837. On each party. The service shall be on each of the parties 
adverse to the motion, if more than one, or on an attorney of record of such 
party. [C. 73, § 2917; R., § 3432.] 

SEC. 3838. Personal or on attorney. The service may be personal 
on such party or attorney, or may be made in the same manner as is provided 
for the service of the original notice in civil actions; or it may be served on 
the attorney by being left at his office with any person having the charge 
thereof. [C. 73, § 2918; R., § 3433; C. '51, § 2496.] 

SEC. 3839. Return. Any officer authorized to serve any notice shall 
serve the same at once and make prompt return to the party who deliv
ered it to him, and a failure to do so shall be punished as a disobedience of 
the process of the court. [C. 73, § 2919; R., § 3435.] 

SEC. 3840. What to state. The return of proof of service must state 
the manner in which it was made. [C. 73, § 2920; R., § 3436; C. '51, § 2499.] 

SEC. 3841. Court may direct mode of service. When the party has 
no known place of abode in this state, and no attorney in the county where 
the action is pending, or where the parties, plaintiffs or defendants, are 
numerous, the court or judge may direct the mode of serving such notices, 
and on whom they shall be served. [C.73, § 2921; R., § 3437.] 
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SEC. 3842. " Order " defined. Every direction of a court or judge, made 
or entered in writing and not included in a judgment, is an order. [C. 73, 
§ 2922; R.. § 3427.] 

There is a distinction between an order tations applies to it: Smith v. Shaiohan, 37-
and a judgment. An order is not a judgf- 533, 535. 
ment in such sense that the statute of limi-

SEC. 3843. May issue in vacation. A judge's order may issue in 
vacation, directing any of the officers of the court in relation to the dis
charge of their duties. [C. 73, § 2923; R., § 3795; C. '51, § 2210.] 

Where the sheriff published notice of This section furnishes a plain, adequate 
sale in another paper than that designated and speedy remedy to the party claiming a 
by plaintiff, held, that the judge in vacation, r ight to have execution issued on a judg-
upon proper application, might make an or- ment, and he cannot, therefore, maintain 
der directing the publication to be made in mandamus against the clerk to enforce the 
the proper paper: Harriman v. Moore. 49-171. issuance of such execution: Pickett v. Owen, 

66-485. 
SEC. 3844. How long in force. Such order shall be in force only 

during the vacation in which it is granted, and for the first two days of the 
ensuing term. [C. 73, § 2924; R., § 3796; C'51, § 2211.] 

This section applies only to an order di- Nor does such provision apply to an order 
recting officers of the court in relation to the in a proceeding by habeas corpus: Shaw v. 
discharge of their duties and not to a tern- McHenry, 52-182. 
porary injunction granted in vacation: Cur
tis v. Crane, 38-459. 

SEC. 3846. Bond. The judge granting it may require the filing of a 
bond as in case of an injunction, unless from the nature of the case such 
requirement would be clearly unnecessary or improper. [C. 73, § 2925; R., 
§ 3797; C. '51, § 2212.] 

SEC. 3846. Piled and entered. Orders made out of court shall forth
with be filed with and entered by the clerk in the journal of the court in 
the same manner as orders made in the term. [C. 73, § 2926; R., § 3439.] 

CHAPTER 15. 
OF SECURITY FOE COSTS. 

SECTION 3847. W h e n required. If a defendant, at any time before 
answering, shall make and file an affidavit stating that he has a good defense 
in whole or in part, the plaintiff, if he is a nonresident of this state, or a 
private or foreign corporation, before any other proceedings in the action, 
must file in the clerk's office a bond, with sureties to be approved by the clerk, 
in an amount to be fixed by the court, for the payment of all costs which may 
accrue in the action in the court in which it is brought, or in any other to 
which it may be carried, either to the defendant or to the officers of the 
court. The application for such security shall be by motion, filed with the 
case, and the facts supporting it must be shown by affidavits annexed thereto, 
which may be responded to by counter affidavits on or before the hearing of 
the motion, and each party shall file all his affidavits at once, and none there
after. [C. 73, § 2927; R., §§ 3442, 3448.] 

These provisions apply to domestic as well These provisions for requiring a cost bond 
as to foreign corporations: Des Moines Valley, have relation to the ordinary forms of action 
etc., Ins. Co. v. Henderson, 38-446. and are not applicable to a proceeding for 

But they are not applicable to proceed- the trial of exceptions to a claim or demand 
ings in justices' courts: Smith v. Humphrey, filed against the estate of an insolvent: Meyer 
15^28. v.Evans, 66-179. 

Whether, in an action on appeal from a This section does not mean that a party 
justice's court, security for costs can be re- may have his own time to file the motion, 
quired, quaere; but the motion therefor should When the time arrives for an answer, de-
at least be made at the earliest practicable murrer, or motion, he may properly be re-
moment: Adae v. Zangs, 41-536, 540. quired to do something, and if he chooses to 
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make the motion, he must make it instanter, such defense. The affidavits and counter-affi-
or within such time as is given him by the davits provided for in the latter part of the 
court. If he fails, without sufficient excuse, section are as to facts on which the motion 
he may properly be held to have waived his is based, for instance, the residence or non-
right to file the motion, and may be required residence of plaintiff : Des Moines Valley, etc., 
to answer or demur: Sprague v. Haight, 54- Ins. Co. v. Henderson, 38-446. 
446. ' An appeal will lie from an order dtaaiss-

Where defendant did not file his motion ing the^alcfilM'fo'r Want of a bond when re-
for security for costs by noon of the second quired, but not from an order requiring a 
day of the term, nor by the further time fixed bond: Ibid. 
by the court therefor, but filed such motion The provisions of this section do not apply 
after the time fixed by the court for answer- to a proceeding auxiliary to execution under 
ing, held, that the right to insist on such \ 4072: Estey v. Fuller Implement Co., 82-678. 
motion was waived and the motion properly A question raised by motion to require 
overruled: Ibid. additional security for costs is addressed 

The affidavit that the party has a good largely to the discretion of the court: Turner 
defense need not state the facts> constituting v. Younker, 76-258. 

S E C 3848. Dismissal for failure to furnish. An action in which a 
bond for costs is required by the last section shall be dismissed, if a bond is 
not given in such time as the court allows. [C.73, § 2928; R., § 3443.] 

SEC. 3849. When plaintiff becomes nonresident. If the plaintiff in 
an action, after its institution and at any time before its final determination, 
becomes a nonresident of this state, he may be required to give security for 
costs in the manner and under the restrictions provided in the preceding 
sections of this chapter. [C. 73, § 2929; R., § 3444.] 

TTÏe requirement tbât defendant must file plicable under this section: Gilbert v. Hoff-
his affidavit before answering (g 3847) is ap- man, 66-205. 

SEC. 3850. Additional security. In an action in which a bond for costs 
has been given, the defendant may, at any time before trial, make a motion for 
additional security, and if on such motion the court is satisfied that the 
surety in the plaintiff's bond has removed from the state, or it is not suffi
cient for the amount thereof, it may dismiss the action unless, in a reason
able time to be fixed by the court, sufficient security is given by the plaintiff. 
[C.73,§2930;R., §3445.] 

SEC. 3861. Attorney or other officer not received. No attorney or 
other officer of the court shall be received as security in any proceeding in 
court. [C.73, § 2931; R., § 3446.] 

This provision applies not only to the An attorney who tenders himself and is 
bond for costs, but to injunction, attachment accepted as surety cannot escape liability 
and other bonds: Massie v. Mann, 17-131; for through the provisions of this section: 
instance, an administrator's bond: Cuppy v. Wright v. Schmidt, 47-233. 
Coffman, 82-214. 

SEC. 3862. Judgment on bond rendered on motion. After final judg
ment has been rendered in an action in which security for costs has been given 
as above required, the court may, on motion of the defendant or any other 
person having the right to such costs or any part thereof, render judgment 
summarily, in the name of the defendant or his legal representatives, against 
the sureties for costs, for the amount of costs adjudged against the plaintiff, 
or so much thereof as may remain unpaid. [C. 73, § 2932; R., § 3447.] 

CHAPTER 16. 

OF COSTS. 

SECTION 3853. Recoverable by successful party. Costs shall be 
recovered by the successful against the losing party. But where the party 
is successful as to a part of his demand, and fails as to part, unless the case 
is otherwise provided for, the court on rendering judgment may make an 
equitable apportionment of costs. [C.73, § 2933; R., § 3449; C'51, § 1811.] 
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When taxable to plaintiff; "Where def end-
ant's answer was in effect a counter-claim, 
and he was successful thereon, held, that the 
costs incurred by reason of the trial oi such 
issue should be taxed to plaintiff: Jiidd v. 
Day, 50-247. 

Where, as to the matter in litigation, de
fendant was successful, but was ordered to 
pay off a claim upon the property involved 
which was acquired by plaintiff pending the 
suit, held, that no costs appearing to have 
been incurred as to the repayment of such 
claim, it was proper to tax costs to plaintiff: 
Semple v. McUrary, 46-37. 

Where the merits of a proceeding by in
junction were found substantially against 
plaintiff, held, that the costs were properly 
taxed against him, although as to a matter 
which might have been corrected without 
action he was successful: Tredway v. McDon
ald, 51-663. 

Under the peculiar circumstances of a 
particular case, held, that the costs were 
properly taxed to plaintiff: Bare v. Wright, 
23-101. 

In an equitable action under ? 1440 to re
deem from a tax sale, the costs of establish
ing the right to redeem should be taxed to 
and paid by plaintiff as a part of the expense 
of making the redemption: Serrín v. Brush, 
74-489. 

Where defendant admitted plaintiffs 
claim, and the only contest was on a counter
claim in which defendant was successful, 
held, that plaintiff should pay all costs ex
cepting those for commencing action and 
entering judgment for balance found due 
him: Hall v. Clayton, 42-526. See, also, Judd 
v. Day, 50-247. 

Where in an action for specific perform
ance and other relief it was found that plain
tiff was entitled only to recover a sum of 
money paid in part performance of a con
tract to purchase land which the vendor 
had rightfully rescinded, and vendor had, 
when vendee tendered the balance of the 
purchase-money, offered to repay the amount 
received and it was found that vendee was 
entitled only to the return of the money 
paid, held, that there should be no recovery 
of costs: Ellsworth v. Randall, 78-141. 

Costs against defendant: Where plain
tiff sought, by motion, to have a judgment 
which had been discharged restored, and de
fendant resisted, held, that upon the sustain
ing of the motion all of the costs should have 
been taxed against the defendant: Kanke v. 
Herrum, 48-276. 

Where plaintiff sought to set aside a tax 
title for fraud, and offered to pay the ameunt 
justly due from him to the owner of such 
title, and succeeded in the action, held, that 
costs should be taxed against defendant not
withstanding judgment was entered in his 
favor for taxes, interest and penalties: 
Springer v. Hurtle, 46-688. 

In a proceeding to subject defendant's 
property to the lien of a judgment for dam
ages for the sale of intoxicating liquors there
on by a tenant, although defendant is not 
personally liable, yet if he resists the relief 
asked, costs mav properly be taxed against 
him: McVey v. Mo-xait, 80-132. 

Where the unsuccessful party secures a 
reversal on appeal and a new trial, but is 
ultimately unsuccessful, it is proper to tax 
the entire costs to such party, notwithstand
ing the success of the first appeal: Palmer v. 
Palmer, 66 N.W., 734. 

Although an uncontested counter-claim is 
interposed by defendant, and plaintiff's 
amount of recovery is thereby reduced, it is 
not error to tax the costs to the defendant: 
Brattebo v. Tjiernagel, 91-283. 

These provisions as to apportionment of 
costs do not apply to criminal cases,and where 
defendant is convicted even of a lower de
gree of the offense with which he is charged 
or of an included offense, the costs should be 
taxed against him: State v. Belle, 92-258. 

Disclaimer: A party who, having filed a 
disclaimer of interest and moved to be dis
missed, after such motion is denied contests 
plaintiff's right to recover, and is defeated, 
is liable for costs notwithstanding such dis
claimer: Wilcox v. Goldsmith, 44-573. 

In action by minor: In an action for an 
infant by his next friend, such " next friend ' ' 
is liable for costs: Vance v. Fall, 48-364.. 

In an action by a minor in his own name 
a valid judgment for costs may be rendered 
against him: Albee v. Winterink, 55-184. 

In action against administrator: Where, 
in qp action by the widow against the ad
ministrator of her deceased husband's estate, 
the administrator did not defend, but coun
sel appearing for the heirs defended in his 
name and plaintiff secured judgment, held, 
that the costs of the suit should not be taxed 
against the estate, but against the heirs in 
whose behalf the defense was conducted: 
Drummond v. Irish, 52-41. 

In probate proceedings: Costs in a pro
ceeding to probate a will where the will is 
not admitted to probate should not be taxed 
against proponents if the result is not due to 
undue influence exercised by them, but to 
want of testamentary- capacity: Meeker v. 
Meeker, 74-352. 

Judgment: Where a court has jurisdic
tion to render judgment it may also render 
a valid judgment for costs: Sproit v. Beid, 3 
G. Gr., 489. 

One who is served with notice of an ac
tion which does not state that no personal 
claim is made against him cannot, after de
fault and judgment against him for costs, 
have such judgment corrected or inquired 
into by an injunction. Having the power to 
render such judgment, the court's action 
can only be corrected by motion or on ap
peal: Davis v. Keith, 23-419. 

A provision in a judgment for the recov
ery of costs by the successful party against 
his adversary is an adjudication with refer
ence thereto: Fairbairn v. Dana, 68-231. 

And the correctness of such determina
tion cannot be urged by motion to retax the 
costs: Ibid. 

If costs are erroneously taxed, it is the 
duty of the party against whom they are 
taxed to apply to the court for a retaxation, 
and without such application he cannot raise 
the question in the supreme court on appeal: 
Allen v. Seaward, 86-718. 

In a contest as to the probate of a will, 
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where the party seeking the probate does 
not act in the capacity of executor, but in 

his own interests, and is unsuccessful, the 
costs are to be taxed to him: J bid. 

SEC. 3854. Apportionment. In actions where there are several plain
tiffs or several defendants, the costs shall be apportioned according to the 
several judgments rendered; and where there are several causes of action 
embraced in the same petition, or several issues, the plaintiff shall recover 
costs upon the issues determined in his favor, and the defendant upon those 
determined in his favor. [C.73, § 2934; R , § 3451.] 

When proper: While these provisions as 
to apportioning costs refer primarily to a 
case where the petition embraces several 
causes of action, or where several issues are 
joined thereon, or upon new matter in the 
answer, they may include a case where plain
tiff recovers upon his demand, and defendant 
in whole or in part upon his counter-claim: 
AHhur v. Funk, 22-238. 

Where plaintiff sued defendant for assault 
and battery and slander, and defendant de
fended and also set up a counter-claim for 
slander, and the jury returned a verdict of ten 
dollars for plaintiff for the assault and bat
tery and a like amount for defendant for 
slander, held, that the action of the court 
below in taxing certain unnecessary costs to 
one party and dividing the balance equally 
between them was proper, it being impossi
ble to assort the witnesses and apportion the 
costs on each issue tried: Ferguson v. Thorpe, 
54-422. 

Where plaintiff asked the reformation of 
a deed, but the relief granted was only a por
tion of that asked, held, that the claim was 
not indivisible and that an apportionment of 
the costs was proper: Strayer v. Stone, 47-333. 

In an action before a justice upon four 
separate items, plaintiff recovered judgment, 
but upon appeal he obtained a general verdict 
for a less amount; held, that the case was a 
proper one for apportionment of costs, and 
that \\ 4564, 4565, as to costs in cases of 
appeal from justices, did not prevent such 
apportionment: Howder v. Overholser, 48-365. 

In an action for the recovery of certain ar
ticles of specific personal property, where 
plaintiff recovered as to certain articles and 
tailed as to others, held, that an apportion
ment of costs was proper: Whitaker v. Sigler, 
44-419. 

So held, also, where plaintiff failed as to a 
part of his demand, and had increased the 
costs by bringing his action in equity, when, 
as to a part of his claims, an action might 
have been brought at law: Hatch v. Judd, 29-
95. 

Where a number of witnesses were sum
moned by plaintiff and in attendance, to 
testify touching an issue presented by the 
pleadings, and the defendant, just before the 
impaneling of a jury, withdrew his answer 
and thereby rendered the testimony of such 
witnesses unnecessary, held, that although 
defendant was successful in the suit, it was 
proper, to tax up a portion of the costs against 
him: Whitney v. Hackney, 20-460. 

Equitable apportionment of costs made in 
a particular case: Starr v. Cake, 59-491. 

As to apportionment of costs of compensa
tion of a receiver, see French v. Gifford, 31-
428. 

Where plaintiff's claim is indivisible and 
ho recovers a portion of the amount claimed, 

the costs should be taxed to defendant. 
There is no ground in such case for appor
tionment: Upson v. Fuller, 43-409. 

Where two causes of action are submitted 
and decided and the evidence relates to one 
as much as to the other the costs of the 
witnesses are not to be apportioned on ac
count of the success of the defendant as to 
one of such issues: McGwire v. Montrose, 70 
N.W., 743. 

Where plaintiff recovers the whole of his 
claim, an apportionment of costs should not 
be made: Drummond v. Irish, 52-41. 

Nor should apportionment be made when 
recovery is had for less than his claim, if the 
claim is indivisible: Hammond v. Sioux City 
& P. R. Co., 49-450. 

Failure of plaintiff to recover a portion of 
the amount claimed does not exempt the de
fendant from liability for any part of the 
costs unless there was a tender made and 
pleaded, or an offer to permit judgment to 
be entered for a sum equal to or greater 
than the amount of the judgment finally 
entered: Band ». Wiley, 70-110. 

Where in an action of replevin defendant 
establishes a lien upon the property there is 
no occasion for apportioning the costs al
though the amount of his lien is less than 
the value of the property or less than the 
amount claimed by him: Harvey v. Pinker-
ton, ION.W., 192. 

Where plaintiff obtains relief in part, the 
costs may properly be charged to defendant 
in the discretion of the court: Burton v. 
Mason, 26-392. 

Where final judgment is rendered for de
fended upon a voluntary nonsuit or plea in 
abatement, there should not be an apportion
ment of costs: Hyde v. Cole, 1-106. 

Where plaintiff sued to redeem in equity 
from a tax sale and deed, and offered to pay 
such amount as should be found due defend
ant, but did not tender any specific sum, the 
amount to be paid not being ascertainable in 
advance, held, that it was not error to tax 
one-half the costs to defendant: Elliott v. 
Parker, 72-746. 

Where certain costs in an action in equity 
would not have been necessary except for the 
laches of the party in failing to rescind as 
early as he might have done and before the 
making of improvements, held, that he could 
not complain of the apportionment of costs, 
even though he was successful: McMurray ». 
Hay, 70-671. 

Where the verdict is for defendant, but in 
a less amount than he appears entitled to on 
a counter-claim, to the extent of plaintiff's 
claim, and it does not appear that plaintiff 
could have secured his rights in the matter 
except by suit, there should be an apportion
ment of the costs: Gravel v. Clough, 81-272. 

Where defendant admitted plaintiff's 
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claim and interposed counter-claims, but the 
costs of the trial resulted from attempting' to 
establish a claim which was not allowed, 
held, that an apportionment of costs was prop
erly denied: Smith v. Hess, 83-238. 

Where a party brings an action founded 
on separate items of demand, and recovers 
on part of them, the court may in its discre
tion apportion the costs. But where the 
cause of action is a single claim, the reduc
tion in the amount does not entitle the los
ing party to an apportionment. So where a 
constable brought suit against the county 
for fees, and the county set up the defense 
of settlement as to a particular part of the 
account, and plaintiff recovered only on a 
portion of the items, held, that apportion
ment of costs was proper: Potts v. Polk County, 
«0-401. 

The issue as to matter in mitigation is 
not an issue within the meaning of this sec
tion so as to authorize an apportionment of 
costs where the amount of damages is re
duced on account of matter pleaded in miti
gation: McGuire v. Montrose, 70 N. W., 743. 

Where there is no request for apportion
ment the action of the lower court in this 
respect will not be" interfered with on ap
peal: Fuller v. Griffith, 91-632. 

Where an action was brought against 
several defendants as jointly liable for a 
tort, and plaintiff recovered judgment 
against all but one of such defendants, and 
it did not appear that any portion of the costs 
was incurred on account of any special de
fense by the defendant not liable, held, that 
there was no occasion for apportionment of 
costs, and that the judgment against the 
defendants should include all the costs of 
the action: Johnson v. Miller, 93-165. 

Discretionary: An order apportioning 
the costs will not be interfered with on ap
peal where the record does not show the basis 
on which the order was made below: Brinde 
v. Neiweg, 29-444. 

The order as to costs is largely discre-

SEC. 3855. Collection. All costs accrued at the instance of the suc
cessful party, which cannot be collected of the other party, may be recovered 
on motion by the person entitled to them against the successful party. [C. 
73, § 2935; R., § 3452.] 

tionary, and where no abuse of discretion is 
apparent the action of the court below will 
not be disturbed on appeal: Boone County v. 
Wilson, 41-69; Harvey v. Pinkerton, 70 N.W., 
192. 

The-questiest of» costs rests very largely 
in the sound discretion of the trial court. 
Where a petition embraced several distinct 
charges, amounting to $249, and plaintiff re
covered only $5, held, that it was not error to 
assess one-third of the costs against him: 
Andrews v. Zimmerman, 42-708. 

The apportionment of costs in certain 
cases is m the discretionary power of the 
trial court, and that discretion will not be 
interfered with on appeal unless an improper 
exercise thereof is shown: Bush v. Yeoman, 
30-479. 

The presumption in regard to the action 
of the court as to apportionment of costs is 
in favor of the correctness of such action, 
and the ruling will not be disturbed on ap
peal unless all the facts and circumstances 
are before the court, and it is manifest that 
the ruling is wrong: Koestenbader v. Peirce, 
41-204. 

When^ the record does .not disclose the 
facts or '^ircunlst^nceè attending the trial, 
the action of the lower court in refusing to 
tax in defendant's favor costs accrued in sup
port of his cross-claim, only a small portion 
of which was established, will be presumed 
to have been based upon sufficient reasons: 
Arthur v. Funk, 22-238. 

The mere fact that a decree in favor of 
the defendants directed that they pay the 
costs in the first instance, to be afterward 
recovered by them of the plaintiffs, held not 
of itself sufficient to warrant a reversal, 
when the facts on which the court acted 
were not shown: Scott's AdmWs v. Cole, 27-109. 

Action of the court in apportioning costs 
will be presumed to have been in accordance 
with facts appearing to the court: Minnesota 
Stoneware Co. v. Knapp, 75-561. 

The judgment, so far as it covers costs, is 
for the use of the parties entitled to such 
costs, and the successful party has no inter
est in that part of the judgment except in so 
far as such costs have been paid by him; 
therefore a payment to him of the costs 
covered by the judgment will not release 
his judgment debtor from the claims of 
parties entitled to such costs: McConkey v. 
Chapman, 58-281. 

The party against whom the judgment is 
rendered is primarily liable for all the costs 
to the parties entitled thereto. They may 
issue their fee bill therefor, and failing in 
that they may, by motion, require the suc
cessful party to pay such of the costs as ac
crued at his instance, as provided in this 
section. The statute does not contemplate 
the issuance of a fee bill against a party 
against whom no judgment has been ren
dered: Ibid. 

Officers and witnesses entitled to fees in a 
case cannot have process issued for the col
lection of such fees. The judgment is sub
ject to the control of the party in whose fa
vor it is rendered: Ex parte Hampton, 2 G. 
Gr., 137. 

If fees are unreasonably delayed in their 
collection the person entitled thereto may 
proceed against the party liable: Ibid. 

The preceeding by a motion for the col
lection of costs as contemplated by this sec
tion is a proceeding for the recovery of a 
money judgment and will be barred in five 
years under the statute of limitations. The 
costs CBOBSt be tacked to the judgment so as 
to suspend the operation of the statute of 
limitations; and even if the remedy by mo
tion were exclusive, the officer could not, by 
omitting to cause a fee-bill to be issued, pro
long the statutory period: State Ins. Co. v. 
Griffin, 84-602. 
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SEC. 3856. What included in. The necessary fees paid by the suc
cessful party in procuring copies of deeds, bonds, wills or other records 
filed as a part of the testimony shall be taxed in the bill of costs. [C. 73, 
§ 2936; R., § 3453.] 

SEC. 3857. Postage. Postage paid by the officers of the court, or by 
the parties, in sending process, depositions, and other papers being part of 
the record, by mail, shall be taxed in the bill of costs. [C.73, § 2937; R., § 
3454.] 

SEC. 3858. Defense arising after action brought. When a pleading 
contains as. a defend matter* which arose uiter the •commencement of the 
action, whether such matter of defense is pleaded alone or with other 
matter of defense which arose before the action, the party affected by 
such matter may confess the same, and shall be entitled to the costs of the 
action to the time of such pleading. [C.73, § 2938; R., § 3455.] 

SEC. 3859. On dismissal of action or abatement. When a plaintiff 
dismisses the action or any part thereof, or suffers it to abate by the death 
of the defendant or other cause, or where the action abates by the death of 
the plaintiff, and his representatives fail to revive the same, judgment for 
costs may be rendered against such plaintiff or representative, and, if 
against a representative, shall be paid as other claims against the estate. 
[C'73, §2939;R., §3456.] 

Plaintiff is liable not only for costs taxed properly taxed in the case: Acres v. Hancock, 
at the time oí such dismissal, but for all costs 4-568. 

SEC. 3860. Between co-parties. Co-parties against whom judgment 
has been recovered are entitled, as between themselves, to a taxation of the 
costs of witnesses whose testimony was obtained at the instance of one of 
the co-parties and inured exclusively to his benefits. [C'73, § 2940; R., § 
3457.] 

SEC. 3861. When dismissed for -want of jurisdiction. Where an 
action is dismissed from any court for want of jurisdiction, or because it has 
not been regularly transferred from an inferior to a superior court, the costs 
shall be adjudged against the party attempting to institute or bring up the 
same. [C. 73, § 2941; R., § 3458.] 

SEC. 3862. Clerk to tax. The clerk shall tax in favor of the party 
recovering costs the allowance of his witnesses, the fees of officers, the 
compensation of referees, the necessary expenses of taking depositions by 
commission or otherwise, and any further sum for any other matter which 
the court may have awarded as costs in the progress of the action, or may 
allow. [C.73, § 2942; R., § 3459.] 

The court may tax in addition to compen- witnesses whose evidence afterwards be-
sation for services specially mentioned a comes immaterial and unnecessary: Haniiers 
further sum for other matters when deemed v. McClelland, 74-318. 
just. Thus, held, that the cost of writing A party who is called upon to produce his 
down the testimony by a person appointed books is not entitled to have taxed as costs in 
by the court for that purpose, on agreement his favor the expense of making a statement 
of the parties, might be taxed as costs: showing the condition of accounts appear-
Kvhnlee v. Independent Dist., 36-99. ing therein: McNider v. Sinine, 84-745. 

But this section affords no warrant for The costs to be taxed for taking deposi-
taxing up as costs any fee for officers, except tions are the fees allowed by statute in this 
it is allowed by law: Sprout v. Kelly, 37-44. state and not the fees allowed according to 

The losing party may be taxed with costs the laws of the state where the depositions 
of witness fees for witnesses who were prop- are taken, if taken out of the state: Ibid. 
erly subpoenaed and attended the trial, al- The costs of a transcript of the reporter's 
though they gave no material evidence. The notes, when required for the purpose of tak-
fact that a witness does not give material ing an appeal, may properly be taxed as costs 
evidence in a case is no reason why his fees in the case: Palmer v. Palmer, 66 N. W., 734. 
should not be taxed to the losing party. It And see § 3775. 
may be proper and necessary to summon As to taxing jury fees, see \ 3872. 

SEC. 3863. When cause of action assigned. In actions in which the 
cause of action shall, by assignment after the commencement thereof, or in 
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any other manner, become the property of a person not a party to the 
action, such party shall be liable for the costs in the same manner as if he 
were a party. [C. 73, § 2943; R., § 3460.] 

SEC. 3864. Retaxation. Any person aggrieved by the taxation of a 
bill of costs may, upon application, have the same retaxed by the court, or 
by a referee appointed by the court in which the application or proceeding 
was had, and in such retaxation all errors shall be corrected; and if the 
party aggrieved shall have paid any unlawful charge by reason of the first 
taxation, the clerk shall pay the costs of retaxation, and also to the party 
aggrieved the amount which he may have paid by reason of the allowing of 
such unlawful charges. [C. 73, § 2944; R., § 3461; C'51, § 1813.] 

The ruling on a motion to retax costs be- The court may, in determining' the mat-
cause certain costs taxed in the case were ter of costs, consider affidavits and counter-
unnecessary cannot be reviewed where it is affidavits, or may require the affiants brought 
not affirmatively shown to what extent, if at in and subjected to examination and cross-
all, unnecessary costs were taxed: Toohey v. examination: Packer v. Packer, 24-20. 
Lowell, 68-661. A motion to retax costs should be filed in 

A motion to retax costs cannot be made the case in which the costs are originally 
in the lower court while the case is pending taxed, and not in connection with an action 
in the supreme court on appeal: Levi v. Kar- to set aside the judgment in such case: Jack-
rick, 15-444. son v. Gould, 65 N.W., 406. 

SEC. 3865. Bill of costs filed on appeal. In cases of appeals from 
the district court, the clerk, if final judgment is rendered in the supreme 
court, shall make a complete bill of costs in the court below which shall be 
filed in the office of the clerk of the supreme court and taxed with the costs 
in the action therein. [C. 73, § 2945; R., § 3462.] 

SEC. 3866. Costs in supreme court. "When the costs accrued in the 
supreme court and the court below are paid to the clerk of the supreme 
court, he shall pay so much of them as accrued in the court below to the 
clerk of said court, and take his receipt therefor. [C. 73, § 2946; R., § 3463.] 

As to taxation of costs on appeal see notes to \ 4142. 

SEC. 3867. Duty of clerk below. On receiving such costs, the clerk 
of the court below shall charge himself with the money and pay it to the 
persons entitled thereto. [C.73, § 2947; R., § 3464.] 

SEC. 3868. Interest. When the judgment is for the recovery of money, 
interest from the time of the verdict or report until judgment is finally 
entered shall be computed by the clerk and added to the costs of the party 
entitled thereto. [C. 73, § 2948; R., § 3466.] 

See notes to ? 3038. 

SEC. 3869. Attorneys' fees—when taxed as costs—amount. When 
judgment is recovered upon a written contract containing an agreement to 
pay an attorney's fee, the court shall allow and tax as a part of the costs, 
on the first two hundred dollars or fraction thereof recovered, ten per cent. ; 
on the excess of two hundred to five hundred dollars, five per cent. ; on the 
excess of five hundred to one thousand dollars, three per cent. ; and on all 
sums in excess of one thousand dollars, one per cent. If action is commenced 
and the claim paid off before return day, the amount shall be one-half of the 
sum above provided, and if it is paid after the return day but before judg
ment, three-fourths of said sum; but no fee shall be allowed in any case if 
an action has not been commenced, or expense incurred, nor shall any 
greater sum be allowed, any agreement in the contract to the contrary not
withstanding. [18 G-. A., ch. 185, §§ 1, 2.] 

Contract for, valid: A stipulation in a provided for therein cannot be recovered: 
contract or note for the payment of an at- Miller v. Gardner, 49-234. 
torney's fee in case action shall be brought Does not affect negotiability: Such a 
thereon is valid: Kuhnv. Myers, 37-351; Shu- provision in a note does not destroy its ne-
gart v. Pattee, 37-422. So in case of mort- gotiability: Sperry v. Horr, 32-184; Shenan-
gage: Williams v. Meeker, 29-292. aoah Nat. Bank v. Marsh, 89-273. 

If the note is usurious an attorney's fee Surety liable for: A surety on a note pro--
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viding' for attorneys' fees is liable therefor: 
First Nat. Bank v. Bréese, 39-640. 

What is bringing of action: Where a 
note provided for taxation of reasonable at
torneys' fees for collection if an action should 
be brought thereon, held, that a resort to 
legal proceedings was contemplated as the 
occasion for taxing such fee, and that filing 
the note as a claim against the estate of the 
maker, and proving it as such claim, was 
sufficient to warrant the allowance of the 
fee: Davidson v. Vorse, 52-384. 

These provisions as to allowance of attor
ney fees seem to apply to actions pending in 
court and not to foreclosure of mortgages 
upon notice and sale: AvMman & Taylor Co. 
v. Shelton, 90-288. 

This section does not authorize the tax
ation of an attorney's fee when the judgment 
is rendered by confession: Dullard v. Phelan, 
83-471. 

"Where several notes were in litigation 
before one of them was due, and the maker 
was entitled to a set-off on the note which 
would necessarily have to be abandoned if 
it was paid before maturity, held, that plain
tiff could not be said to be in default on the 
note, or that suit had been brought to col
lect it, and attorney's fees should not be al
lowed: Otcheck v. Hostetter, 77-509. 

Liquidated damages: Where the con
tract or note specifies the amount to be taxed 
as attorney's fees, the amount thus specified 
is not in the nature of a penalty, but is liqui
dated damages, for which recovery may be 
had without proof of the reasonable value of 
the services: Mclntire v. Cagley, 37r676. 

Evidence of value: Upon default in an 
action upon a note providing for the allow
ance of reasonable attorneys' fees it is error 
to allow an amount for such fees without 
evidence as to their value: First Nat. Bank 
v. Krance, 50-235. 

Attorney's testimony: The testimony of 
plaintiff's attorney as to the value of his 
services in an action on a contract providing 
for the allowance of attorneys' fees will, in 
the absence of other evidence, be taken as 
establishing such value; and the court will 
not, for itself, judge of the value of such 
services: Schlicht v. Stivers, 61-746. 

Pleading: Where the claim for attorneys' 
fees is in a separate count of the petition an 
answer to that count will not be regarded as 
putting in issue the averments of the other 
counts: Musser v. Crum, 48-52. 

Where the provision is for the allowance 
of a reasonable amount as attorney's fees it 
is not necessary in the petition to aver what 
is a reasonable amount: Nelson v. Everett, 
29-184. 

Actual fee alone taxed: Whether the 
note provides for a fixed sum or a reasonable 
fee no more can be taxed than the actual fee. 
It is not by such agreement intended that 

the party shall, in any event, have any part 
of the fee taxed: While v. Lucas, 46-319. 

Collusive taxation of excessive fee: 
Where, apparently to reduce the balance 
which would remain after satisfaction of the 
mortgage, and be subject to a judgment lien, 
it was agreed between defendant and plain
tiff's attorney in a foreclosure suit that a 
larger amount than the attorney claimed 
should be taxed as attorney's fee, and the 
excess returned to defendant, held, that 
action by defendant to recover such excess 
from the mortgagee purchasing under the 
foreclosure could not be maintained: Ttemiey 
v. Johnson County Savings Bank, 52-575. 

Provision in mortgage: Where the pro
vision authorizing the taxation of attorneys' 
fees is in the mortgage and not in the note 
secured, judgment for the fee should be 
against the mortgagor alone and not against 
parties who are liable on the note but are 
not parties to the mortgage: Floyd Coanty v. 
Morrison, 40-188. 

Usury: A stipulation for attorney's fee 
does not render a contract usurious: Nelson 
v. Everett, 29-184. 

Not retroaotive: This section does not 
apply to contracts made before it took effect: 
McCormick v. Jacobson, 77-582. 

Taxed as costs; not assessed by jury: 
Attorneys' fees provided for in a contract are 
to be treated as costs in the action and not 
as part of the amount in controversy: Spies-
berger v. Thomas, 59-606. 

The defendant is not entitled to have the 
amount thereof assessed by jury: Musser v. 
Crum, 48-52. 

But where the parties consent, or fail to 
object, to a submission of the matter to the 
jury, they cannot be heard afterward to say 
that the trial was not in the proper tribunal: 
Bent v. Smith, 53-262. 

The taxation of the fee is an independent 
matter, and may be made after the services 
in the case are concluded. Therefore, where 
a motion to tax attorney's fee was not made 
until after taking appeal, held, that such tax
ation was improper at that time, and should 
be postponed until the termination of the 
appeal: Mason v. Searles, 56-532. 

The amount of attorneys' fees to be taxed 
may be determined after the trial and de
cision of the case; and where it appears that 
they have been thus taxed, it will be pre
sumed on appeal, in the absence of any show
ing on the subject, that there was evidence 
to support such taxation, and that the judg
ment was in accordance therewith: Kelso v. 
Fitzgerald, 67-266. 

No evidence as to what is a reasonable 
fee is required; the amount due on the instru
ment being ascertained, the fee authorized 
may be fixed by the court without other proof 
of what is reasonable than that contained 
in the record of the case: Cook v. GHlchrist, 
82-277. 

SEC. 3870. Not to be divided—affidavit. The attorney's fee allowed 
in the preceding section shall not be taxed in any case unless it shall appear 
by affidavit of the attorney, filed with the petition at the commencement of 
the action, that there has been, and is, no agreement between such attorney 
and his client, express or implied, nor between him and any other person, 
except a practicing attorney engaged with him as an attorney in the cause, 
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for any division or sharing of the fee to be taxed, which, when taxed, shall 
be only in favor of a regular attorney and as compensation for services 
actually rendered in the action. [Same, § 3.] 

The attorney's affidavit required by an affidavit that he has not directly or in-
statute, that there is no agreement to divide directly received any compensation for his 
the fee, is not evidence to be introduced by service from any source must be complied 
the plaintiff; it is rather a condition prec- with; it is not sufficient that his affidavit 
edentto be performed by the attorney be- states that the claim is just and true: Bycev. 
fore the attorney's fee can be allowed in his Mitchell County, 65-447. 
favor: Spiesberger v. Thomas, 59-696. Tihe allowance of attorneys' fees will not 

Such affidavit should be filed with the be held erroneous on the ground that no affi-
original petition; that is, at the same time davit was filed in the lower court, where the 
that the original petition is filed: Wilkins v. abstract does not show on appeal whether the 
Troutner, 66-̂ 557. affidavit was filed or not: Mills County Nat. 

Where the attorney who commences the Bank v. Perry, 72-15. 
action files an affidavit at the time of filing These provisions as to filing affidavit, as 
the petition and afterwards upon his with- well as the other provisions of this statute, 
drawing from the case, another attorney be- are not applicable to contracts made before 
ing substituted such second attorney files an its passage: JSikeriberry v. Edwards, 71-82. 
affidavit, the last affidavit may be treated as An affidavit in a particular case held suffi-
an amendment to the former one and the cient to support the finding of the court that 
two together will support the allowance of there was no unlawful agreement and that 
attorney fees: Fletcher v. Kelly, 88-475. fees might properly be allowed under the 

The attorney's fee must be disallowed terms of the note: Black v. Be Camp, 78-718. 
where the affidavit is not filed: Sweney v. The affidavit of one member of a firm of 
[Davidson, 68-386. attorneys is sufficient under this section: 

A requirement that an attorney shall file Cook v. Gilchrist, 82-277. 

SEC. 3871. Opportunity to pay. No such attorney fee shall be taxed 
if the defendant is a resident of the county and the action is not aided by an 
attachment, unless it shall be made to appear that such defendant had 
information of and a reasonable opportunity to pay the debt before action was 
brought. This provision, however, shall not apply to contracts made pay
able by their terms at a particular place, the maker of which has not ten
dered the sum due at the place named in the contract. [Same, § 4.] 

Where a note was made payable in Bos- held, that nevertheless the maker was liable 
ton, Mass., but no particular place was speci- to attorney fees by reftson of having resisted 
fled and no notice was given to the maker as the payment of the note: Livermore v. Max-
to the party to whom the note was trans- well, 87-705. 
ferred, and no demand was made before suit, 

SEC. 3873. Jury fees taxed as costs. There shall be taxed, in every 
action tried in a court of record by a jury, a jury fee of six dollars, which, 
when collected, shall be paid by the clerk into the county treasury; all such 
fees, not previously reported, to be by him reported to the board of super
visors at each regular session, and by it charged to the treasurer. [16 G. 
A., ch. 39; 15 G. A., ch. 32; C'73, § 3812.] 

SEC. 3873. Compensation of arbi t rators . Arbitrators shall be paid, 
for each day actually and necessarily engaged in their official duties, two 
dollars, or such greater sum as the parties to the arbitration agree upon. 
[C'73, § 3834; R , § 3691; C. '51, § 2114.] 

SEC. 3874. Of referees. Referees, acting under a submission by a 
court in an action pending therein, shall receive such compensation as is 
fixed by the court or judge, or agreed upon by the parties to the action, 
which shall be taxed as a part of the costs therein. [Same.] 

SEC. 3875. Of repor te rs and. clerks for transcripts. The fees of 
shorthand reporters for making transcripts of the notes in any case or any 
portion thereof, as directed by any party thereto, shall be taxed as costs, 
as shall also the fees of the clerk for making any transcripts of the record 
required on appeal, but such taxation may be revised by the supreme court 
on motion on the appeal, without any motion in the lower court for the retax
ation of costs. 

The transcript of the reporter's notes v. Palmer, 66 N.W. 734. See, also, notes to 
was held properly taxable as costs before g 4142. 
the enactment of this provision: See Palmer 
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TITLE XIX. 
OF ATTACHMENTS, GARNISHMENT, EXECUTIONS, AND SUPPLEMENTARY 

PROCEEDINGS. 

CHAPTER 1. 
OF ATTACHMENTS. 

SECTION 3876. Method. The plaintiff in a civil action may cause the 
property of the defendant not exempt from execution to be attached at the 
commencement or during the progress of the proceeding, by pursuing the 
course hereinafter prescribed. [C. '73s § 2949; R., § 3172; C. '51, § 1846.] 

Inequitable actions: An attachment may 
issue in an equitable proceeding as well as in 
an action at law: Baldwin v. Buchanan, 10-
277; Crouch v. Crouch, 9-269. 

In an equitable action by one partner 
against another to recover the amount due 
on partnership account, plaintiff may have 
an attachment, if there are proper grounds, 
although he may also be entitled to a re
ceiver: Curry v. Allen, 55-318. 

An attachment may issue in an action by 
one partner against another, in equity, for 
an accounting, it being claimed that there is 
a balance due: Hansen v. Morris, 87-303. 

Against one of several defendants: In 
an action against several defendants, the 
plaintiff may have an attachment against any 
as to whom there are proper grounds there
for, without regard to whether there are any 
grounds as to the others or not. (Overruling 
vourrierv. Cleghorn, 3 G. Gr., 523; Ogilvie v. 
Washburn, 4 G. Gr., 548): Chittenden v. Hobbs, 
9-417; Austin, v. Burgett, 10-302. 

Where there are several defendants, the 
property of a nonresident defendant may be 
attached, it being shown that the resident 
defendants are insolvent: Smith v. Coopers, 
9-376. 

A debtor who has made a fraudulent con
veyance is regarded as a cestui que trust hav
ing an interest in the trust property which 
may be attached in a civil action: Taylor v. 
Branscombe, 74-534. 

By landlord against property of tenant 
to enforce landlord's lien for rent, see \ 2993. 

When action deemed commenced: Un
der the statute allowing an attachment " at 
the commencement or during the progress 

SEC. 3877. Proceedings auxiliary. If it be subsequent to the com
mencement of the action, a separate petition must be filed, and in all cases 
the proceedings relative to the attachment are to be deemed independent of 
the ordinary proceedings and only auxiliary thereto. [C.'73, § 2950; R., 
§ 3173; C. '51, § 1847.] 

of the proceeding," the action may be re
garded as commenced as soon as the petition 
is filed, and before notice is placed in the 
hands of the sheriff, or served: Hagan v. 
Burch, 8-309. 

Where it appears that the original notice 
and attachment were issued at the same 
time, it will be considered that the suit was 
commenced before the issuance of the attach
ment: Nuckols v. Mitchell, 4 G. Gr., 432. 

So, where the filing of petition and issu
ance of writ bear the same date, it will be 
presumed that the writ was issued after the 
filing of the petition: Pitkins v. Boyd, 4 G. 
Gr., 255. 

Return of "notfound" unnecessary: In 
case of attachment against a nonresident it 
is not necessary that the return of " not 
found " be made before issuance of attach
ment: Elliott v. Stevens, 10-418. 

Where brought: Proceedings by attach
ment against a resident are, by \ 3495, re
quired to be brought in the county of the 
defendant's residence or the county in which 
the contract is to be performed, and if they 
are brought in another county the attach
ment will be invalid and should be dismissed, 
even if the case is, upon application of de
fendant, transferred to the county of his 
residence: Wasson v. Millsap, 70-348. 

Though an action be not brought in the 
proper county as required by \ 3495, an at
tachment in such action will be voidable 
only, and not void, and the objection cannot 
be taken advantage of by other attaching 
creditors: Payne v. Dieus, 88-423. 

Service by publication, see g 3534. 

Separate petition: Even when the attach
ment is asked at the beginning of the action 
i t is not improper to file a separate petition 
setting forth the grounds of the attachment: 
Shapleigh v. Boop, 6-524: but it is not neces-

97 

sary: Van Winkle v. Stevens, 9-264; Shaffer- v. 
Sundwall, 33-579. 

The attachment and the suit are distinct, 
and any irregularity in the former will not 
affect the latter: Elliot v.Mitchell, 3 G. Gr., 237. 
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Amount due: If the amount due is stated of the petition asking an attachment be sep-
in the body of the petition asking judgment, arate and distinct from that in the main 
it need not be repeated in that part asking cause and contain all the essential aver-
the writ. It is not essential that the portion ments: Shaffer v. Sundwall, 33-579. 

SEC. 3878. Grounds—not stated in alternative. The petition which 
asks an attachment must in all cases be sworn to. It must state one or 
more of the following grounds: 

1. That the defendant is a foreign corporation or acting as such; 
2. That he is a nonresident of the state; 

>, 3. That he is abouttoremovehispropertyoutofthestatewithoutleaving 
sufficient remaining for the payment of his debts; 

4. That he has disposed of his property, in whole or in part, with intent 
to defraud his creditors; 

~~ 5. That the defendant is about to dispose of his property with intent to 
defraud his creditors; 

6. That he has absconded, so that the ordinary process cannot be 
served upon him; 

7. That he is about to remove permanently out of the county, and has 
" property therein not exempt from execution, and that he refuses to pay or 
secure the plaintiff; 

' 8. That he is about to remove permanently out of the state, and refuses 
to pay or secure the debt due the plaintiff; 

9. That he is about to remove his property or a part thereof out of the 
county with intent to defraud his creditors; 

10. That he is about to convert his property or a part thereof into money 
for the purpose of placing it beyond the reach of his creditors; 

11. That he has property or rights in action which he conceals; 
12. That the debt is due for property obtained under false pretenses. 
The causes for the attachment shall not be stated in the alternative. [C. 

'73, §§ 2951, 3021; R., §§ 3174, 3242; C 5 1 , § 1848.] 
I I N TEISTPRAT ^ ' n e a m e n < l m e n t ' changes the cause of 

action, and under the petition as amended 
Verification: The verification of the peti- no cause of attachment appears to have ex-

tion may be by a person other than the isted at the time of the issuance of the at-
plaintiff without any peculiar means of tachment, it will be deemed to have been 
knowledge as to the facts being shown: Pit- wrongfully sued out: Young v. Broadbent, 23-
kins v. Boyd, 4 G. Gr., 255. 539. 

But it is desirable that the means of Amendments to the petition setting up 
knowledge of such party be shown: Bates v. no new ground of attachment, but merely 
Mobinson, 8-318. making the original more specific, and to 

Affidavit by plaintiff's attorney, stating the bond as to the amount of the penalty, 
a knowledge on his part of the facts, held should be allowed: Oourley v. Carmody, 23-
sufncient; Chittenden v. Hobbs, 9-417. 212. 

I t is not required under this section as it The fact that after the suing out of an at-
is under \ 3583 that a verification by plain- tachment the plaintiff by amendment to his 
tiff's attorney must show that he had knowl- petition sets up a cause of action in differ-
edge of the statements contained in the pe- ent form for the same indebtedness does not 
tition: Sioux Valley State Bank v. Kellog, 81- render the suing out of such attachment 
124. wrongful, it appearing that the real cause 

If the petition is actually sworn to, the of action existed at the time the attachment 
fact that the jurat is not signed by the officer was sued out. In such cases plaintiff cannot 
administering the oath will not invalidate be required to elect between his two state-
subsequent proceedings: Cook v. Jenkins, 30- ments of the cause of action, and a recovery 
452. under the second will sustain the attachment 

Attachments must be asked for in the so far as the existence of the indebtedness is 
petition: Dawson v. Jewett, 4 G. Gr., 157; concerned: Cawker City State Bank v. Jen-
Queen v. Griffith, 4 G. Gr., 113. nings, 89-230. 

Amendments to petition are allowable Verification of amendment: Where the 
which do not interpose any new cause of ac- amendment does not change the ground of 
tion and will not affect the attachment: Jfc- the attachment nor introduce a new cause of 
Cam v. Rivers, 7-404. action, nor claim a greater amount, but is 

But that an amended petition shall sup- merely a new statement of the same cause, 
port an attachment already issued, the peti- it need not be verified: Hamill v. Phenicie, 
tion as amended must state the cause to 9-525. 
have existed at the date of the attachment: Defective affidavit of verification to the 
Wadsworthv. Cheeny, 10-257; Crouchv. Crouch, petition may be'cured by amendment: Bunn 
9-269; Bundyv. McKee, 29-253. v. Pritchurd, 6-56. Langworthy v. Waters, 11-
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432; Shaffer v. Sundwall, 33-579; Lowenstein 
v. Monroe, 52-231. And see \ 357. 

Effect of amendment: A party is not to 
be prejudiced by any defects which are cor
rected by amendment: Wadsworth v. Cheeney, 
13-576. 

And the attachment should not be dis
solved for such a defect after its correction: 
Oourley v. Carmody, 23-212. 

Where,af ter the filing of a motion to quash 
for a defect in the affidavit, such defect is 
cured by amendment, the motion should not 
be sustained: Stout v. Folger, 34-71. 

So, where the action of the lower court 
in overruling a motion to quash the attach
ment for a defect in the affidavit was re
versed on appeal and the cause remanded, 
and thereupon the defect was cured by 
amendment, held, that the proceedings under 
the attachment were thereby rendered valid: 
Stadler v. Parmlee, 14-175. 

Leave to amend: An order sustaining a 
motion to disolve an injunction will not be 
held erroneous because it contains no per
mission to plaintiff to amend, where the rec
ord fails to show that plaintiff asked for 
leave to amend: Pittman v. Searcey, 8-352. 

As to amendment in general, see \ 3933. 

II. STATEMENT OF GROUNDS. 

Following statute: In alleging the cause 
of attachment the petition need not follow 
the exact language of the statute. It is suf
ficient if there is a substantial compliance 
with its provisions, the requisite facts being 
clearly stated: Drake v. Hager, 10-556; Crew 
v. McClung, 4 G. Gr., 153. 

Alternative: Two or more causes for at
tachment may be stated, but they cannot be 
stated in the alternative: Stacy v. Stichton, 9-
399. 

Nonresidence: The allegation that de
fendant is "not now an inhabitant of this 
state " is equivalent to saying that he is a 
' ' nonresident of the state: ' ' Wiltse v. Stearns, 
13-282. 

A mere intention to remove from the state 
will not make a person who is an actual resi
dent of the state a nonresident: Mann v. 
Taylor, 78-355. 

An attachment issued upon the ground of 
nonresidence avails nothing, unless the de
fendant has property or debts owing to him 
in the state: Montrose Pickle Co. v. Dodson & 
Hills Mfg. Co., 76-172. 

Therefore, held, that an action could not 
be maintained against a nonresident defend
ant by means of garnishment served in the 
state upon the carrier having property of 
defendant in its possession in course of trans
portation outside of the state: Ibid. 

Removing- property out of state: To 
justify an attachment on the ground that de
fendant is about to remove his property out 
of the state, etc., the contemplated removal 
must be of a permanent character, and not 
merely temporary: Warder v. Tlirilkeld, 52-
134. 

Where attachment is asked on that 
ground, an intention to defraud creditors 

SEC. 3879. Issued on Sunday. 
the other facts required, that the plain 

need not be averred: Branch of State Bank v. 
White, 12-141; Slierrill v. Fay, 14-292. 

Actual fraud need not exist in such cases: 
Mingusv. McLeod, 25-452. 

Contemplated removal of property from 
state is not ground for attachment unless it 
also appears that sufficient is not left to pay 
debts: State v. Morris, 50-203. 

Disposal of property with intent to de
fraud creditors is not shown by allegation of 
disposal "with intent to delay and hinder 
creditors and prevent and defeat them from 
the collection of their claims." An intention 
to defraud must be alleged to bring the case 
within that ground: Torbert v. Tracy, 12-20. 

Evidence of intent to defraud: "Where 
the ground is that defendant is about to dis
pose of his property with intent to defraud 
his creditors, the allegation should be pred
icated upon some indication by word or act 
warranting a reasonable belief that defend
ant is about to defraud his creditors: Lewis 
v. Kennedy, 3 G. Gr., 57. 

Absconding: That defendant is absent
ing himself from the state does not alone 
constitute an absconding: State v. Moms, 50-
203. 

The fact that defendant appears to the 
action does not disprove the allegation that 
he has absconded: Phillips v. Orr, 11-283. 

Contemplated removal: A partnership 
may have a residence distinct from the resi
dence of its members, and an attachment may 
be sued out against it, on the ground that it 
is about to remove permanently out of the 
county of its residence, and has property 
there which is not exempt from execution, 
and refuses to pay or secure the plaintiff: 
Buthven v. Beckwith, 84-715. 

The surety on a partnership note may 
have ground of attachment against the 
partnership on account of contemplated re
moval and refusal to pay or secure a claim, 
although the surety has not paid the note: 
Ibid. 

To make a contemplated removal and re
fusal to pay or secure the debt a ground for 
attachment, it must appear that defendant 
was not willing either to pay or secure: 
Drurnmond v. Stewart, 8-341. 

Property obtained under false pre
tenses: Where defendants by false represen
tations induced plaintiff to purchase land 
worth six hundred and forty dollars for 
twenty-two hundred and fifty dollars, held, 
that defendants were liable for the loss and 
damage, and their liability was a debt "due 
for property obtained under false pretenses, " 
and an attachment was properly issued: Stan-
Iwpe v. Swafford, 77-594. 

Inconsistent grounds: The allegation, in 
stating one ground, that defendant has prop
erty not exempt from execution and refuses 
to pay or secure, and in stating another, that 
he has disposed of all his property with in
tent to defraud creditors, are not necessarily 
inconsistent and contradictory: Holloway v. 
Herryford, 9-353. 

Sufficincy of grounds: As to how the al
legations as to the grounds of attachment 
are to be contested, see $ 3888 and notes. 

Vherethe petition states, in addition to 
iff will lose his claim unless the attach-
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ment issues and is served on Sunday, it may be issued and served on that 
day. [C. 73, § 2952.] 

will be authorized to give preference in mak
ing a levy on Sunday to the writ which was 
already in his hands over a writ first issued 
on Sunday: Bichardsv. Schreiber,&l N.W.,569. 

By an amendment filed on Sunday the 
facts showing a necessity for serving the 
writ on that day may be shown although the 
writ has already been issued, and upon 
the filing of such amendment the sheriff 

SEC. 3880. On contract—amount due. If the plaintiff's demand is 
founded on contract, the petition must state that something is due, and, as 
nearly as practicable, the amount, which must be more than five dollars in 
order to authorize an attachment. [C. 73, § 2953; R., § 3175; C. '51, § 1849.] 

Amount due: A writ of attachment should 
be quashed when the petition therefor 
founded on contract does not state that some
thing is due, and as nearly as practicable the 
amount due: Blakely v. Bird, 12-601; Kelley 
v. Donnelly, 29-70. 

It is the petition, and not the affidavit 
attached to it, which is to state the amount 
claimed to be due: Chittenden v. Hobbs, 9-417. 

I t is not necessary that the portion of the 
petition asking the attachment state the 
amount due when that amount is stated in 
the portion of the petition asking judgment: 
Sliaffer v. Sundwall, 33-579. 

But where the petition stating the cause 
of action on contract is not under oath, the 
sworn petition asking an attachment must 
state the amount due: Blakely v. Bird, 12-601. 

Where the writ directed the sheriff to at
tach property to satisfy $3,700, that sum being 
made up as appeared by the petition of $1,000 
due and $2,700 to become due in the future, 
" with interest, attorneys' fees and costs," 

SEC. 3881. Value of property to be attached. The amount thus 
sworn to is intended as a guide to the sheriff, who must, as nearly as the 
circumstances of the case will permit, levy upon property fifty per cent, 
greater in value than that amount. [C.73, § 2954; R , § 3176; C 5 1 , § 1850.] 

SEC. 3888. Allowance of value in other cases. If the demand is not 
founded on contract, the original petition must be presented to some judge 
of the supreme, district or superior court, who shall make an allowance 
thereon of the amount in value of the property that may be attached. [C. 
73, § 2955; R , § 3177; C'51, § 1851.] 

held, that the amount to be levied on should be 
determined on the basis of $3,700 due with
out including any sum for the interest, at
torney's fees and costs and that the writ was 
therefore sufficiently specific: Toledo Savings 
Bank v. Johnston, 90-749. 

False statement as to amount due: That 
the amount sworn to as due is unconscion
able and unreasonable is no ground for dis
solving an attachment, although it may 
render plaintiff liable on his attachment 
bond: Lord v. Gaddis, 6-57. 

In actions for tort: When the plaintiff's 
claim is not founded on contract he is not re
quired to state in his petition the amount 
due: Sherrill v. Fay, 14-292. And see ? 3882. 

Nor is it required in such actions, as it is 
in actions on contract, that the amount sued 
for must exceed five dollars to authorize an 
attachment: Weller v. Hawes, 49-45. 

In justice's court the amount must exceed 
five dollars: See \ 4579. 

Not necessary in actions on contracts: 
Where plaintiff's r ight of action arises out 
of contract, no allowance of the amount for 
which attachment may issue is necessary, al
though the case is one in which, under the 
common-law rules of pleading, an action in 
tort might have been brought: McGinn v. 
Butler, 31-160. 

Unliquidated damages; penal bonds: If 
the action is on contract and not in tort, no 
allowance is necessary even though the dam
ages are unliquidated. The distinction in
tended by the statute is that between actions 
arising ex contractu and those arising ex de
licto. Therefore, no allowance is necessary 
in an action on a penal bond: Lord v. Gaddis, 
6-57. 

Action on judgment: Where a judgment 
has been recovered for a tort, the cause of 
action on such judgment is no longer ex de
licto, but is ex contractu, and the amount due 
being properly stated, no allowance is re
quired: Johnson v. Butler, 2-535. 

Action to recover penalty: No allowance 
is required in an action to recover a liqui

dated sum as a forfeiture provided by a penal 
statute or ordinance, the remedy being by 
action of debt: Becorah v. Dunston, 34-360. 

In actions for tort: An attachment under 
any circumstances in actions for tort is not 
allowed in many of the states; and never, un
less under some restrictions other than those 
provided in actions on contract; and hence, 
under our Code, an allowance is required of 
the amount of property to be attached which 
is not required in actions on contract: Baver 
v. Webster, 3-502. 

Conversion: Actions for tortious conver
sion of property still in possession of defend
ant cannot be considered as on contract, and 
an allowance is necessary: Moses v. Arnold, 
43-187. 

False representations: An action for dam
ages for false representations as to the sound
ness of sheep sold, held to be an action 
founded on contract, so that no allowance 
was required: Swan v. Smith, 26-87. 

In an action for damages sustained by 
reason of misrepresentations as to the qual
ity of land sold, not being founded upon a 
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written contract, and the damages being un- erty which may be levied on : Magoon v. 
liquidated, there must be an allowance: Oillett, 54-54. 
Gates v. Reynolds, 13-1. (This case is not Allowance to be by judge: The allow-
consistent with the later one of Swan v. anee is to be made by a judge acting in his 
Smith, 26-87, supra. The statute does not, individual capacity and need not be attested 
and did not when the above case was decided, by the seal of his court: Sherrill v. Fay, 14-
require the action to be on written contract 292. 
to render an allowance unnecessary.) But it would seem that an allowance by 

Allowance relating back; amendment: the judge of the court in which the action is 
Where a writ of attachment, in an action pending, while sitting as the court and not 
not founded on contract, issues and is levied, as a judge individually, would be sufficient: 
without an allowance being made as required Magoon v. Qillett, 54-54. 
by statute, and a motion is made to quash the Subsequent allowance: Upon amot ion 
writ on that ground, the court may then to discharge attached property on the ground 
make an allowance, to relate back, as be- that there has been no allowance when re-
tween the parties, to the issuance of the quired, the court may make an order as to 
writ, and fix the additional amount of prop- how much property shall be held: Ibid. 

SEC. 3883. For debts not due—grounds. The property of a debtor 
may be attached on debts not due, when nothing but time is wanting to fix 
an absolute indebtedness, and when the petition, in addition to that fact, 
states one or more of the following grounds: 

1. That the defendant is about to dispose of his property with intent to 
defraud his creditors; 

2. That he is about to remove or has removed from the state, and refuses 
to secure the payment of the debt when it falls due, and which removal or 
contemplated removal was not known to the plaintiff at the time the debt 
was contracted; 

3. That the defendant has disposed of his property in whole or in part 
with intent to defraud his creditors; 

4. That the debt was incurred for property obtained under false pre
tenses. [21 G. A., ch. 29; C. 73, § 2956; R., § 3178; G'51, § 1852.] 

A surety upon indebtedness not yet due, In an action under these provisions in re-
and which he has not paid, cannot have an gard to unmatured indebtedness, the defense 
attachment against the principal, under the that the debt is not due cannot be set up: 
provisions for attachment in case of unma- Churchill v. Fulliam, 8-45. 
tured indebtedness: Dennison v. «Soper,33-183. Where suit was brought for a debt as due, 

To bring a case within these provisions, a and attachment procured, and defendant de-
disposition or removal of the property must nied the indebtedness on the ground that it 
be with intent to defraud: Pride v. Worm- was not mature, and asked damages for 
wood, 27-257. wrongful suing out of the attachment, held, 

That defendant is about to dispose of his that it was proper to give him judgment for 
property with intent to defraud his creditors such damages, without giving plaintiff judg-
will bring a case within these provisions, ment for the amount of the claim: Wemerell 
without alleging a refusal to make ahy ar- v. Sprigley, 43-41. 
rangements for securing the indebtedness: 
Banforth v. Carter, 1-546. 

SEC. 3884. Appearance in such cases—judgment. If, at the time of 
the service of the attachment, the claim upon which suit is brought is 
not due, the defendant need not appear in the action until the maturity of 
the demand, unless he elects to plead, in which event the cause shall stand 
for trial when it is reached in its regular order, and no final judgment shall 
be rendered therein before the maturity of the debt unless such election is 
made, but if perishable property is levied upon, it may be sold as in other 
attachment cases. [C. 73, §§ 2957-8; R., §§ 3179-80.] 

SEC. 3885. Bond. In all cases before it can be issued, the plaintiff 
must file with the clerk a bond for the use of the defendant, with sureties to 
be approved by such clerk, in a penalty at least double the value of the 
property sought to be attached, and in no case less than two hundred and 
fifty dollars in a court of record, nor less than fifty dollars if in a justice's, 
court, conditioned that the plaintiff will pay all damages which the defend
ant may sustain by reason of the wrongful suing out of the attachment. 
[C.73, § 2959; R., § 3181; C'51, § 1853.] 

The amount of the bond is to be double to by plaintiff. It is not sufficient that it be 
the value of the property which the sheriff double the amount sworn to, or double the 
may attach, or three times the amount sworn value of the property which is actually at-
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tached: Churchill v. Fulliam, 8-45. Hamill v. 
Phenicie, 9-525; Van Winkle v. Stevens, 9-264; 
Humble v. Owen, 20-70. 

The amount of the bond should be three 
times the sum alleged in the petition to be 
due, and it is not within the discretion of 
the court to permit the filing of a bond for 
a smaller amount. Upon a proper motion an 
attachment will be dissolved for failure to 
file a bond in the necessary amount, but 
under \ 3933 the plaintif! should be allowed 
a reasonable time after such motion is made 
in which to furnish a sufficient bond, and if 
it is furnished the motion should be over
ruled: Griffith v. Milwaukee Harvester Co., 
92-634. 

Surety: One surety is sufficient if his pe
cuniary responsibility satisfies the require
ments of the law: Elliott v. Stevens, 10-418. 

Signature of plaintiff is not essential: 
Pitkins v. Boyd, 4 G. Gr., 255. 

Partnership name: A bond signed by 
both principal and sureties in their partner
ship name is not prima facie insufficient: 

Hanforth v. Carter, 1-546; Churchill v. Full
iam, 8-45. 

Where an attachment was sued out 
against a member of a firm for a partnership 
indebtedness, held, that a bond executed to 
the firm was not sufficient: Courrier v. Cleg-
horn, 3 G. Gr., 523. 

Where the bond runs to a firm and the 
writ issues against firm property, it will not 
cover damages for wrongful attachment of 
the individual property of a member of the 
firm, although such partner is joined as de
fendant in the action: Mason v. Bice, 66-174. 

Giving an appeal bond does not release 
from liability on the attachment bond: Mc-
Call v. Bradley, 3 G. Gr., 200. 

Motion to dissolve the attachment for in
sufficiency of the bond may be made where 
the amount is not as large as required by 
statute: Hamble v. Owen, 20-70. 

And this remedy, and not demurrer, is 
available for failure to give bond: Brace v. 
Ch-ady, 36-352. 

As to amending defective or insufficient 
bond, see, also, U 3933 and 357. see, 

SEC. 3886. Additional security. The defendant may, at any time 
before judgment, move the court or judge for additional security on the part 
of the plaintiff, and if, on such motion, the court or judge is satisfied that 
the surety on the plaintiff's bond has removed from the state, or is not suffi
cient, the attachment may be vacated and restitution directed of any prop
erty taken under it, unless, in a reasonable time, to be fixed by the court or 
judge, security is given by the plaintiff. [C. 73, § 2960; R., § 3182.] 

This section relates to a case where ad- of the removal of the surety, or the like: 
ditional security becomes necessary because Hamble v. Owen, 20-70. 

SEC. 3887. Action on bond. In an action on such bond, the plain
tiff therein may recover, if he shows that the attachment was wrongfully 
sued out, and that there was no reasonable cause to believe the ground upon 
which the same was issued to be true, the actual damages sustained, and 
reasonable attorney's fees to be fixed by the court; and if it be shown such 
attachment was sued out maliciously, he may recover exemplary damages, 
nor need he wait until the principal suit is determined before suing on the 
bond. [C. 73, § 2961; E., § 3183; C'51, § 1854.] 

Independently of statute: An action there was no debt due from him, but he 
might be maintained independently of the 
statute against a party who, maliciously and 
without probable cause, should sue out a writ 
of attachment; but in the absence of proof of 
malice and want of probable cause, the only 
remedy is on the bond: l'allant v. Burlington 
Gas Light Co., 36-262. 

Where a writ of attachment is sued out 
maliciously and without probable cause, and 
damage ensues, the defendant has a remedy 
on common-law principles, aside from the 
remedy on the attachment bond: Preston v. 
Cooper, 1 Dillon, 589. 

The only remedy of the attachment de
fendant, it seems, is upon the bond, or by an ac
tion for malicious attachment, in which latter 
case it is not sufficient to allege that the writ 
was wrongfully procured, but there must be 
allegations of malice and want of probable 
cause: Ibid. 

Where by statute no bond in attachment 
is required and none given, the defendant, 
in the absence of legislation giving the right, 
cannot maintain an action against the plain
tiff in attachment, by showing merely that 
the writ was wrongfully sued out because 

must show malice, want of probable cause, 
and damage, as required by the principles 
of the common law in actions for malicious 
prosecution: Ibid. 

Even though an attachment is premature 
and unlawful, there is no remedy therefor 
except in action upon the bond in the ab
sence of malice: Frantz v. Hanford, 87-469. 

While there may be an action for the 
malicious suing out of the writ without re
gard to the bond, yet under particular facts, 
held, that although the action was for a 
larger sum than that named in the bond it 
was on the bond and not for malicious suing 
out; Union Mercantile Co. v. Chandler, 90-650. 

That the truth of the grounds of attach
ment alleged can only be questioned in an 
action on the bond, see next section. 

Action should be on bond: An action for 
wrongfully suing out an attachment should 
be brought on the bond: Abbott v. Whipple, 
4 G. Gr., 320. 

Want of actual ground or reasonable be
lief: The question in an action on the bond, 
for improperly suing out the writ, is not 
alone whether the facts alleged as grounds 
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for attachment were actually true, but 
whether plaintiff, exercising that degree of 
caution that a reasonably prudent man 
should have exercised, had good cause to 
believe that they were true: Winchester v. 
Cox, 4 G. Gr., 121; Mahnke v. Damon, 3-107; 
Burton v. Knapp, 14-196; Nordhaus v. Peter
son, 54-68. 

In an action on the bond it may be shown 
as a defense, either that the party suing 
out the attachment had good cause to be
lieve the ground stated to be true, or that 
it was true in fact, irrespective of his 
grounds of belief: Vorse v. Phillips, 37^428. 

To constitute reasonable ground of belief 
that the facts alleged for securing an attach
ment are true, it is not necessary that the 
facts be such as to lead a reasonably prudent 
man to act in matters of the highest moment 
to himself. Reasonable grounds of belief of 
their truth is sufficient: Carey v. Gunnison, 
51-202. 

A verdict allowing a recovery on the bond 
necessarily implies a finding that the plain
tiff in attachment had not reasonable grounds 
to believe his allegations true, as well as 
that they were not true: Nockles v. Eggspieler, 
53-730. 

Pleading breach: In an action on the 
bond the conditions of such bond must be set 
out, and facts alleged constituting their 
breach: Ryder v. Thomas, 32-56. 

As, for instance, the nonpayment of dam
ages which the party injured claims to have 
suffered: Horner v. Harrison, 37-378. 

A failure to make such averment may be 
raised for the first time on motion in arrest 
of judgment, at least where no evidence of 
damage is offered: Hencke v. Johnson, 62-555. 

The bond must be set out in an action 
thereon by original petition or by way of 
counter-claim but an omission to do so on 
trial is only an error in pleadings: Union 
Mercantile Co. v. Chandler, 90-650. 

An allegation " that the attachment was 
wrongfully sued out with wilful wrongful
ness," held a sufficient allegation of want of 
reasonable belief of the truth of the grounds 
set out on the part of the plaintiff in the at
tachment: Abbott v. Whipple, 4 G. Gr., 320. 

Parties: "Where different parties are en
titled to recover under the attachment bond 
they are all necessary parties in an action 
on such bond, and in an action by one party 
claiming the right to recover, the defendant 
may require that the others be brought in: 
King v. Kehoe, 91-91. 

Action accrues when: The breach of the 
bond consists in the wrongful suing out of 
the writ, and whatever damages have re
sulted to defendant are to be deemed a claim 
held by him at the commencement of the 
suit and filing of the bond, when they are 
concurrent acts; but otherwise if the attach
ment is sued out subsequently to the com
mencement of the action: Seed v. Chubb, 9-
178. 

The right of action on the bond accrues 
as soon as the defendant in the attachment 
is disturbed in the possession of the property 
levied on by virtue of the writ, if it is wrong
fully issued, and he need not wait until the 
termination of the principal suit to sue on 
the bond: Campbell v. Chamberlain, 10-337. 

By -way of counter-claim: Therefore 
(without the statutory provision to that effect 
now found in \ 3888, which see), held that, 
where the attachment was sued out at the 
commencement of the action, a claim on the 
bond for damages for the wrongful suing out 
of the attachment might be interposed as a 
set-off or counter-claim: Reed v. Chubb, 9-
178; Stadler v. Parmlee, 10-23. 

The decision of the court on this point in 
the foregoing cases would be subject to very 
grave doubts did not the statute now ex
pressly authorize suit on the bond by way of 
counter-claim: Branch of State Bank v. Mor
ns, 13-136. 

Assignment of claim on bond: Where 
the debtor, after the suing out of the attach
ment, makes a general assignment, the as
signee may intervene in the attachment pro
ceeding in which the debtor has set up the 
claim for damages on the bond as a counter
claim: Dunham v. Greenbaum, 56-303. 

Where defendant had, previous to the at
tachment, made an assignment of his prop
erty, held, that the right of action on the at
tachment bond inured to the assignee, and 
that a subsequent assignment thereof by the 
latter to the defendant would not enable de
fendant to set it up as a counter-claim in the 
action against him: Rumsey v. Robinson, 58-
225. 

No indebtedness: If there was no indebt
edness from defendant to plaintiff in the at
tachment suit, that fact alone would prob
ably be conclusive evidence that the attach
ment was wrongfully sued out: Nordhaus v. 
Peterson, 54-68. 

The plaintiff's belief in such case with 
reference to the truthfulness of the grounds 
of attachment would not prevent such lia
bility: Porter v. Wilson, 4 G. Gr., 314. 

Dismissal of attachment suit by plain
tiff therein and release of attached property 
does not, of itself, show that the attachment 
was wrongfully sued out: Nockles v. Eggspiel-
er, 47-400. 

Amendment: Where the petition stating 
the indebtedness in an attachment suit was 
amended after the suit was brought, so as to 
set up another cause of action, held that, as 
the second cause of action, as stated, arose 
after the bringing of suit, and was also incon
sistent with the first, the filing of the amend
ment must be deemed an abandonment of the 
first cause of action and an admission that it 
did not exist when the attachment was sued 
out: Young v. Broadbent, 23-539. 

Recovery of less than five dollars does 
not, in actions of tort, show that the attach
ment was wrongfully sued out. (See ¡S 3880, 
distinguishing Gaddis v. Lord, 10-141): Weller 
v. .Henees, 49-45. 

The judgment in the attachment suit 
may be introduced in evidence in an action 
on the bond, and is conclusive as to the in
debtedness between the parties, but not as 
to the plaintiff's belief in regard to the truth 
of the matters stated in his petition: Gaddis 
v. Lord, 10-141; Raver v. Webster, 3-502. 

Proof of cause of action not conclusive: 
The attachment may be wrongful, or even 
wilfully wrongful, although the cause of ac
tion is a just one: Drummond v. Stewart, 8-
341. 
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The burden of proof is upon the party 
claiming that the attachment was wrong
fully sued out, to establish that fact: Bur
rows v. Lehndorff, 8-96; Yeiths v. Hagge, 8-163, 
191. 

The party seeking to recover for the 
wrongful suing out of the writ has the bur
den of showing, not only that the grounds 
stated therefor were not true, but also that 
the party suing out the writ did not have 
reasonable ground to believe that they were 
true: Bent v. Smith, 53-262. 

Although plaintiff in the attachment suit 
in which defendant sues on the bond by 
way of counter-claim, may have the burden 
of proof as to the alleged liability of defend
ant on the cause of action, yet if no evidence 
to that effect is offered the defendant has the 
opening and closing on the question of plain
tiff's liability on the bond: Whitney v. Browne-
well, 71-251. 

Intent of debtor: Testimony as to the in
tent of defendant is immaterial with refer
ence to whether plaintiff had reason to be
lieve that defendant was about to dispose of 
his property with intent to defraud his 
creditors: Selz v. Belden, 48-451; Charles City 
Plow, etc., Co., v. Jones, 71-234. 

The opinion of a witness as to the debt
or's intention in disposing of property is not 
admissible: Carey v. Qunnison, 51-202. 

Bight to recover: The wrongful suing 
out of attachment is not established by proof 
that the party causing it to be issued had no 
reasonable ground to believe that the al
leged grounds for attachment were true, but 
there must be proof that they were not in 
fact true, and the burden of proof is on the 
one alleging the wrongfulness of the act: 
McComvick v. Colliver, 75-559. 

The burden is on the party suing on the 
bond to show both that the ground alleged 
for the attachment was not true, and that 
the party suing out the attachment had not 
reasonable ground for believing it to be 
true, or that the party suing out the attach
ment had not facts and circumstances within 
his knowledge such as gave reasonable 
ground of belief that the ground stated was 
true. The material facts may be established 
by fair inference from many facts duly 
proven: Deere v. Bagley, 80-197. 

It is not necessary that the information 
upon which the creditor acts be true if he 
acts in good faith and with reasonable care, 
nor is it necessary that he should act only 
upon such information as would be compe
tent evidence in court: Ibid. 

The fact that the petition is not filed nor 
the writ issued for three days after the veri
fication of the petition does not indicate 
want of good faith: Ibid. 

The fact that by amendment to petition 
after the suing out of the attachment plain
tiff sets up his cause of action in different 
form, it appearing that such cause of action 
existed at the time the attachment was sued 
out, will not render the suing ou t of the attach
ment wrongful and entitle defendant to re
cover on the bond: Cawker City State Bank 
v. Jennings, 89-230. 

A member of a firm cannot recover for 
seizure of his individual property under a 

bond given in a suit against the firm only: 
Brumwell v. Stebbins, 83-425. 

Where in one count of an answer defend
ant alleged facts showing that the suing out 
of a writ of attachment, and the seizure of 
all his goods thereunder, was the breach of 
a contract obligation on the part of plaintiff 
towards him, held, that such division of the 
answer constituted a separate cause of action 
from that set out in another count, based 
upon an attachment bond: Mitchell v. Joyce, 
76-449. 

Where it is not averred in the action on 
the bond that damages remain unpaid but 
the case is tried on the issue as to the liabil
ity, no objection being made on account of 
failure to aver such fact in the pleadings, the 
objection cannot be entertained on appeal: 
Knapp & Spaulding Co. v. Barnard, 78-347. 

Where it is charged that the debtor is 
about to dispose of his property with intent 
to defraud his creditors, a purpose to dispose 
of his property with such intent, and all acts 
of his tending to show such intent, may be 
proven or considered whether before or 
after the attachment: Mayne v. Council Bluffs 
Savings Bank, 80-710. 

An instruction in a particular case held 
not to be objectionable as open to the criti
cism that it indicated that the matters acted 
upon in suing out the attachment had the ap
pearance of truth: Ibid. 

Erroneous instructions as to the measure 
of damages will be immaterial if the attach
ment was not wrongfully sued out: Ibid. 

Secret instructions given by the debtor 
to his employes cannot be proved for the 
purpose of showing that the debtor was not 
disposing of his property with fraudulent in
tent, and that therefore the attachment was 
wrongfully sued out: Deere v. Bagley, 80-197. 

For the purpose of showing that the at
tachment is wrongfully sued out it is not 
proper to prove that another attachment 
was levied at the same time in another state 
for the same indebtedness: Ibid. 

Where a counter-claim for damages on a 
bond was based on the theory that there was 
no indebtedness, held, that indebtedness be
ing shown the court properly withdrew the 
counter-claim from the consideration of the 
jury: Britson v. Tjemagel, 90-356. 

The fact that a receiver is appointed 
under the attachment proceeding and the 
proceeds of the property are entirely applied 
to claims prior to the lieu of the attachment 
will not prevent the defendant in the attach
ment proceedings recovering damages re
sulting from the forced sale of his property 
in such proceedings: Union Mercantile Co. v. 
Chandler, 90-650. 

The fact that the attached property is 
covered by mortgage does not render the 
attachment invalid so that there can be no 
recovery under the bond: Ibid. 

Effect of recovery: If the defendant by 
a counter-claim recovers damages for the 
wrongful suing out of a writ, which are de
ducted from the amount of plaintiff's recov
ery, he is not entitled after judgment to have 
the property discharged, but it should be 
held to satisfy such judgment: Cole v. Smith, 
83-579. 
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Where a counter-claim was interposed for 
damages on a bond and the judgment allowed 
recovery on such counter-claim, and further 
provided that the plaintiff should return to 
defendant the attached property, or that the 
defendant should recover its value, and the 
judgment was thereupon paid but the prop
erty was not returned, held, that the right to 
recover on the bond for the failure to return 
the property was not adjudicated, and might 
be made the basis of a subsequent action: Mor
rison v. Springfield Engine, etc., Co., 84-637. 

Damages: Where a writ of attachment 
is wrongfully sued out, the measure of dam
ages is such a sum as will compensate the 
defendant for the actual injury suffered: 
Empire Mill Co. v. Lovell, 77-100. 

And where property was seized and sold, 
and the proceeds applied to the payment of 
the defendant's debts, held, that the measure 
of damages for the wrongful attachment was 
the difference between the proceeds of the 
sale and the value of the property at the time 
of the seizure: Ibid. 

The amount of the bond limits the recov
ery, not only as against the sureties, bat also 
as against the principal when the action is 
brought on the bond: Union Mercantile Co. v. 
Chandler, 90-650. 

Where the defendant in his counter-claim 
is found to be entitled by way of damages 
in the full amount of the bond the plaintiff's 
claim, so far as it is established, should be 
deducted from the amount of defendant's re
covery on the bond: Ibid. 

For the purpose of showing the damages 
suffered by reason of the attachment, the at
tachment defendant may show that some of 
the goods were salable only at certain seasons 
and that by reason of the attachment they 
could not be sold until the following year. In 
such case the true measure might not be the 
difference between the market value of the 
goods when seized and their value at the date 
of the trial by reason of the fact that they are 
of such nature that if carried over from one 
season to another they are subject to damage 
from dust and moisture and are liable to be of 
little demand the second season, and by rea
son of the fact that goods out of season are 
sold by dealers at a discount: Kwxpp <6 
Spalding Co. v. Barnard, 78-347. 

In an action on an attachment bond for 
damages to a stock of goods seized under the 
attachment, the defendant in attachment 
should be permitted to prove the value of the 
goods, as tending to show the damage by re
moval and detention, and also that any part 
of the goods was of a perishable nature and 
the extent to which such goods were dam
aged by reason thereof while detained un
der the attachment: Jamison v. Weaver, 81-
212. 

The measure of damages in regard to 
property sold under attachment is the dif
ference between what its value was at the 
time it was taken and the proceeds of the 
sale thereof, credited on the indebtedness: 
Buthven v. Beckwith, 84-715. 

Testimony as to the financial condition of 
the defendant, though not known to the 
plaintiff, is admissible as bearing upon the 
charge of intent to defraud: Ibid. 

In an action upon a bond for the wrong
ful suing out of an attachment, where the 
property levied upon was lumber kept for 
sale, held, that the owner was not entitled to 
receive interest on the value of the lumber 
for the time the same was withheld from 
him, where no claim was made of damages 
because of a loss of sale: Fullerton Lumber 
Co. v. Spencer, 81-549. 

Where it appears that there was in fact 
no levy of the attachment, there can be no 
recovery of damages on the bond, and a 
counter-claim seeking to recover such dam
ages may be withdrawn from the jury: Sioux 
Valley State Bank v. Kellog, 81-124. 

In an action on a bond, plaintiff may re
cover damages for negligence of the sheriff 
in the care of the property. With reference 
to such damage the sheriff is to be deemed 
the agent of the attaching plaintiff: Blane v. 
Tharp, 83-665; Buthven v. Beckwith, 84-715. 

Recovery may be had for being prevented 
from selling the property until the price has 
declined: Chesmore v. Barker, 70 N.W., 701. 

Where the property levied on under the 
attachment was sold by virtue of other pro
ceedings, and not in pursuance of the attach
ment levy, held, that the attachment debtor 
had no right of recovery on the bond for 
damages by reason of such sale: Schwartz v. 
Davis, 90-324. 

Where the facts as to the amount of dam
age are in controversy, the question as to 
the amount of recovery should be left to the 
jury: Anderson v. Wecleking, 71 N. W., 360. 

A mortgagee of real property cannot 
recover damages for the wrongful levy of an 
attachment thereon, it not appearing that 
such mortgagee was deprived of the prop
erty under such attachment nor that the 
same was injured, depreciated or lost by 
reason thereof. The fact that the attachment 
prevents the mortgagee from selling his 
mortgage or foreclosing it or protecting the 
property by insurance does not constitute a 
ground of recovery in his behalf: King v. 
Kehoe, 91-91. 

Value of goods: In an action on the bond 
the true measure of the value of the goods 
attached is the cost of replacing them at the 
place where levied upon: Selz v. Belden, 48-
451. 

The measure of damage is a fair cash 
value of the property at the time when it 
was wrongfully taken and interest thereon: 
Porter v. Knight, 63-365. 

The elements of damage to be consid
ered include diminution in value of stock by 
reason of the levy and the closing up or stop
ping the business; also rent of store during 
the time the business is stopped; also loss of 
employment during the interruption in busi
ness if the debtor had been giving his per
sonal labor and attention to the business and 
has been unable to obtain other employment: 
Lowenstein v. Monroe, 55-82. 

The defendant in the attachment is to re
cover such losses as he may have sustained by 
reason of being deprived of the use of the 
property levied on, and any injury thereto 
by its loss or depreciation in value: Ibid.; 
Campbell v. Chamberlain, 10-337. 

Injuries to character, or credit, or 
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business are too remote and speculative to 
be considered: Ibid. 

Loss of profits in the retail of the goods 
is to be disregarded: Lowenstein v. Monroe, 
55-82. 

Injuries to credit cannot be shown as an 
element of damage: Mitchell v. Harcourt, 62-
349. 

Chattel mortgage: Where property lev
ied on in attachment was taken from the 
officer under a prior chattel mortgage and 
sold, the balance only in excess of the mort
gage being turned over to the officer by 
virtue of his levy, the damage for the wrong
ful act in suing out the writ will be limited 
to the balance paid the officer after the sat
isfaction of the mortgage, and interest, and 
the damages sustained by being deprived of 
the property during its detention under the 
attachment: Porter v. Knight, 63-365. 

Bents: Where the rent of a mill was in
cluded in the claim for damages on the bond 
given in an attachment sued out by the 
landlord against the tenant on an independ
ent indebtedness, held, that the tenant was 
thereby barred from afterward setting up 
the interruption of his possession as a de
fense in an action for the rent, although the 
claim on the bond had been interposed be
fore the entire damage had accrued and the 
whole amount thereof was not then recovera
ble: Davis v. Milburn, 4-246. 

Attachment defendant cannot recover, in 
an action on the bond, for the use of a store-
building in which the goods levied on are 
kept, where it appears that the attachment 
defendant had the privilege of using the 
building during that time, and voluntarily 
relinquished such privilege: Charles City 
Plme, etc., Co. v. Jones, 71-234. 

Refusal to secure or pay, while no 
ground for suing out an attachment, is ad
missible in evidence on the question whether 
the attachment was wrongfully sued out: 
Myers v. Wright, 44-38. 

So, also, refusal of defendant to secure or 
pay indebtedness to others, such fact being 
known to plaintiff before suing out the at-
tachment,may be shown: Bent v. 8rnith,53-262. 

Defendant's indebtedness at the time of 
attachment may be material as bearing on 
the question whether plaintiff was actuated 
by malice in suing out the attachment: Mitch
ell v. Harcourt, 62-349. 

Deeds of conveyance by defendant of his 
property, made subsequently to the issuance 
of the attachment, are not admissible on the 
question as to whether he was about to dis
pose of his property at the time of attach
ment with intent to 'defraud his creditors: 
Dynes v. Bobinson, 11-137. 

The writ and return thereon are admis
sible as evidence in an action on the bond: 
Drummond v. Stewart, 8-341. 

Statements of attaching plaintiff at the 
time of suing out the attachment are not 
admissible in evidence for the purpose of 
showing want of malice: Shuck v.Vanderven-
ter, 4 G. Gr., 264. 

Such statements made after the com
mencement of suit, and not connected with 
its commencement, are not receivable to 
show malice: Burton v. Knapp, 14-196. 

Evidence that plaintiff, on the day on 

which attachment was levied, said, concern
ing the levy, that defendant therein "had 
had his time, and now he [plaintiff] would 
have his," held admissible to show the 
wrongful suing out: White v. Beck, 64-122. 

Advice of counsel will go to rebut the 
idea of malice, but it must be proved that 
the party submitted his cause to the attor
ney, and was by him advised that he had a 
right to sue out an attachment. Proof of 
such advice may defeat the recovery of ex
emplary, but not of actual, damages: Baver 
v. Webster, 3-502. 

It must appear that a full and fair state
ment of the facts was made to the attorney: 
Porter v. Knight, 63-365. 

The fact that the attorney consulted was 
a stockholder and officer in the corporation 
suing out the attachment, or was not in 
practice, will not preclude the corporation 
from showing such legal advice. In such 
cases the question is whether plaintiff acted 
in good faith on the advice of counsel, and 
that is for the jury: Charles City Plow, etc., 
Co. v. Jones, 71-234. 

The conversation with the attorney may 
be shown by plaintiff for the purpose of show
ing that the advice was given on a full and 
fair statement of the facts of the case: Ibid. 

Where defendant in a counter-claim on 
the attachment bond alleges malice as a 
ground for recovery of exemplary damages 
and plaintiff's reply contains a general de
nial, the question of malice is in issue and 
evidence that the plaintiff took advice of 
counsel as to his right to an attachment may 
be proven although the fact is not pleaded 
by way of mitigation: Bowman v. Western 
Fur Mfg. Co., 64 N.W., 775. 

As facts bearing on plaintiff's want of 
malice in suing out the attachment the en
tries in a city directory with reference to 
defendant's business connections, etc., are 
admissible: Ibid. 

Damages; expenses of defending: In an 
action on the bond, either original or by 
way of counter-claim, the party, if entitled 
to recover at all, may recover all expenses 
incurred in making defense to the attach
ment proceeding: Vorse v. Phillips, 37-428. 

Attorney's fees: In the absence of any 
express statutory provision, the party suing 
on an attachment bond cannot recover, as a 
part of the costs or expenses covered by the 
bond, the fees of his attorney in prosecuting 
such suit: Ibid. 

Nor even his attorney's fees on defending 
against the principal suit: Plumb v. Wood-
mansee, 34-116. 

An attorney's fee may be recovered al
though only nominal damages are allowed 
for the wrongful suing out of the attachment: 
Lyman v. Lauderbaugh, 75-481. 

If the party entitled to recover attorney 
fees makes no claim therefor until after pay
ment of the judgment and costs, he cannot 
have the litigation opened up afresh in order 
to have evidence introduced to enable the 
court to fix the amount of such fee, and enter 
up another judgment therefor: Solomon v. 
McLennan, 81-406. 

Attorneys' fees are allowable as costs in 
addition to the amount named in the bond: 
Union Mercantile Co. v. Chandler, 90-650. 
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Until both the wrongfulness of the suing 
out of the attachment and the absence of 
reasonable cause are shown there is no au
thority to fix attorneys' fees: Dickinson v. 
Athey, 65 N. W., 326. 

Whether the attachment defendant might 
recover attorney's fees as a part of his dam
ages in an action for malicious prosecution 
brought without regard to the bond, quœre: 
Ibid. 

Attorneys' fees; how assessed: Under 
this section the jury have nothing to do with 
fixing the amount of such fee. The better 
practice would be not to introduce any evi
dence as to the fee during the trial, but if, 
in answer to a special interrogatory, the jury 
find that the attachment was wrongfully sued 
out, then evidence as to the amount of the fee 
should be introduced to the court and.a find
ing made, and the amount so fixed should 
then be added to or deducted from the amount 
found by the jury, as the case may require: 
Selz v. Belden, 48-451. 

Attorneys' fees constitute a part of the 
<;osts, and the legislature may authorize the 
-court to fix the amount, without submitting 
the question to the jury: Weller v. Mawes, 
49-45. 

A verdict for actual damage, in an action 
on the bond, and a special finding that the 
attachment was wrongfully sued out, are suffi
cient to warrant the allowance of an attor
ney's fee. That there was no reasonable 
cause to believe the ground upon which the 
attachment was issued to be true is implied 
in such verdict and special finding: Nockles 
v. Eggspieler, 53-730. 

In fixing the attorney's fee the court is not 
to take into account the trial of the principal 
case, but only the fee for prosecuting, by 
original action or counter-claim, the cause of 
action on the bond, on account of the wrong
ful suing out of the attachment: Porter v. 
Knight, 63-365. 

The allowance of attorneys' fees for the 
services of attorneys in defending the entire 
«ase will not be erroneous where the whole 
defense made tended to show the wrongful
ness of the attachment: Whitney v. Browne-
well 71-251. 

Actual and not remote damages: Spec
ulative and remote damages, such as that 
the attachment debtor was prevented from 
carrying out a plan of removing to another 
state and engaging in business there, cannot 
be allowed: JJe Goey v. VanWyk, 66 N. W., 
787. 

Where the suing out of an attachment 
was not wilful and malicious, the damages 
recoverable are confined to actual compensa
tion for damages immediately consequent 
upon the wrongful act: Plumb v. Woodman-
see, 34-116. 

Use: While the party against whom the 
attachment issues is entitled to compensation 
for the loss sustained by reason of being de
prived of the use of property levied on, the 
value of this use must be predicated upon the 
condition of the property when it was at
tached and not upon what its condition was 
before, or what it was intended to be in the 
future: Ibid. 

Attachment of property of wrong party; 
trespass: Where the proceeding was com
menced against a firm and its members, but 
the bond was to the firm only, and the writ 
was directed against firm property only, held, 
that although the attachment was wrongfully 
sued out, yet there could not be a recovery 
on the bond by a member of the firm for 
damages caused to him by the levy of the at
tachment on his property, for the reason 
that the levy was not authorized under the 
writ and was a trespass by the officer for 
which the plaintiff in attachment was not 
liable on the bond: Mason v. Bice, 66-174. 

Exemplary damages: To entitle a party 
to exemplary damages it must appear that 
the attaching plaintiff procured the attach
ment without reasonable grounds to believe 
the truth of the matter stated in his applica
tion, and with the intention, design or set 
purpose of injuring the defendant therein: 
Gaddis v. Lord, 10-141; Baver v. Webster, 3 -
502. 

Something more must be made to appear 
than that the ground alleged for the attach
ment did not exist, and that attaching plain
tiff had no ground to believe it did. These 
facts must be proven to establish the r ight 
to recover actual damages. To recover ex
emplary damages it must be shown that plain
tiff acted with the intention, design or set 
purpose of injuring defendant: Nordhaus v. 
Peterson, 54-68. 

There cannot be a recovery of exemplary 
damages where actual damages are not re
coverable: Myers v. Wright, 44-38. 

Where plaintiff's attachment was sued out 
on the ground that defendant was about to 
remove from the state, and refused to make 
arrangements for securing payment of in
debtedness, and it appeared that plaintiff 
through his attorney knew at the time that 
the proposed sale of defendant's property 
was for the purpose of paying plaintiffs 
claim, and was acquiesced in by such attor
ney, held, that defendant was entitled to 
actual damages for the suing out of the writ, 
and also to exemplary damages, because of 
the intentional wrong on the part of plaintiff: 
Hurlbut v. Hardenbrook, 85-606. 

In such case, held, that an instruction with 
regard to failure to take legal advice, as in
dicating malice, was properly given: Ibid. 

The fact that plaintiff, before commenc
ing the attachment suit, submitted the facts 
to counsel learned in the law may constitute 
a complete defense to exemplary damages: 
Tank v. Bohiceder, 67 N.W., 106. 

A creditor who brings suit in attachment 
without ground therefor merely because he 
fears a debtor is about to die and that he will 
lose his claim may properly be required to 
pay exemplary damages in an action on the 
bond: UnionMillCo. v.Prenzler, 69N.W.,876. 

Judgment not binding on sureties: A 
judgment on the bond, in an action to which 
the sureties are not parties, is not binding 
upon them: Bunt v. Bheum, 52-619. 

Counter-claim: A suit on a bond by way 
of counter-claim, is an answer in the action 
sufficient to prevent default: Town v. Brin-
golf, 47-133, 135. 
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SEC. 3888. Remedy for falsely suing out. The fact stated as a cause 
of attachment shall not be contested in the action by a mere defense. The 
defendant's remedy shall be on the bond, but he may in his discretion sue 
thereon by way of counter-claim, and in such case shall recover damages 
as in an original action on such bond. [C'73, § 3017; R., § 3238.] 

The averments of the grounds of attach
ment are not a part of the petition in the 
sense that they can be demurred to. If they 
are insufficient, a motion to dissolve the at
tachment is the proper remedy; if inconsis
tent grounds are alleged, the plaintiff may, 
on motion, be required to elect between 
them: Holloway v. Herryford, 9-353; Hunt v. 
Collins, 4-56. 

No issue can be joined in the principal 
suit on the averment of facts constituting 
the ground for the attachment. The party 
injured by the wrongful suing out of the 
writ has no other remedy than by an action 
on the bond, unless in cases where an action 
of trespass would lie: Veiihs v. Hagge, 8-163, 
192; Churchill v. Fulliam, 8-45; Sackett v. 

SEC. 3889. "Writ to sheriff. The clerk shall issue a writ of attachment, 
directing the sheriff of the county therein named to attach the property of 
the defendant to the requisite amount therein stated. [C'73, § 2962; R., § 
3185; C'51, § 1856.] 

Partridge, 4-416; Sample v. Griffith, 5-376; 
Berry v. Gravel, 11-135; McLaren, v. Hall, 26-
297. 

Therefore an answer raising such an issue 
may be stricken from the files on motion: 
Burrows v. Lehndorff, 8-96. 

Much less can such an issue be made by 
an entire stranger to the suit: Whipple v. Cass, 
8-126. 

A motion to dissolve the attachment,based 
upon affidavits that the cause for attachment, 
as stated in the petition, is not true, cannot 
be sustained. No issue can be joined as to 
the facts stated as cause for the attachment. 
The only remedy is on the bond: Sturman v. 
Stone, 31-115. 

The object of the writ is to seize and 
hold the property of the defendant, or its 
equivalent, to await the event of the suit. 
If plaintiff recovers, the property is consid
ered as having been levied on under execu
tion, and defects in the writ or the proceed
ings thereunder cannot vitiate the proceed
ings in the suit in which the attachment is 
secured, the proceedings by attachment be
ing merely auxiliary: Carothers v. Click, 
Mor., 54. 

The cause of action or its nature need not 
be stated in the writ: Wadsworth v. Cheeney, 
13-576; Pitkins v. Boyd, 4 G. Gr., 255; West-
phalv. Sherwood, 69-364. 

The fact of bond being given need not 
necessarily be recited in the writ: Hays v. 
Gorby, 3-203 (commenting upon Barber v. 
/Sioan, 4 G. Gr., 352); Ellswoth v. Moore, 5-
486; Westphal v. Sherwood, 69-364. 

The duties of the officer as to manner of 
making levy, return, etc., need not be stated 
in the writ: Westphal v. Sherwood, 69-364. 

It is not necessarily a ground for quash
ing the writ that it is against only one of 
several defendants in the action, or that the 
bond is to the one against whom the writ 
issues and not to all: Patterson v. Stiles, 6-54. 

Successive writs may issue in the same 
county until the proper amount of property 
is attached: Harnill v. Phenicie, 9-525. 

Or to different counties without the filing 
of a new affidavit or bond: Elliott v. Stevens, 
10-418. 

The writ is not void in the hands of the 
officer for defects in the affidavit which 
might be cured if objected to: State v. 
Foster, 10-435. 

Under the provisions of \ 3933, it is held 
that the absence of the seal of the court, or 
the affixing of the seal of the wrong court, 
is a defect which may be cured by amend
ment: Murdough v. McPherrin, 49-479. 

Where the writ is defective in not stating 
the sum claimed in the action, it may be 
amended in this respect after levy: Atkins v. 
Womeldorf, 53-150. 

Where the writ under which a levy has. 
been made is lost, but the date and title of 
the cause and amount of property authorized 
to be attached are established, there will 
be a prima facie presumption that the writ 
was issued by the proper officer, in due 
form, and under seal: French v. Heel, 61-143; 
McNmixm v. Akers, 24-369. 

If the writ is issued by a justice of the 
peace in a case in which the justice has no 
jurisdiction, the officer will not be protected 
in acting under the writ: Carpenter v. Scott, 
86-563. 

SEC. 3890. Several wr i t s to different counties. Attachments may 
be issued from the district court to different counties, and several may, at 
the option of the plaintiff, be issued at the same time, or in succession and 
subsequently, until sufficient property has been attached; but only those 
executed shall be taxed in the costs, unless otherwise ordered by the court; 
and if more property is attached in the aggregate than the plaintiff is 
entitled to, the surplus must be abandoned, and the plaintiff pay all costs 
incurred in relation to such surplus. [C'73, § 2963; R., § 3184; C'51, §§ 
1855, 1858.] 
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SEC. 3891. Property attached. The sheriff shall in all cases attach 
the amount of property directed, if sufficient, not exempt from execution, 
is found in his county, giving that in which the defendant has a legal and 
unquestionable title a preference over that in which his title is doubtful or 
only equitable. [C.73, § 2964; R., § 3186; C'51, § 1857.] 

Beyond jurisdiction: An attachment levy between the parties: Nockles v. Eggspteler, 
made by a sheriff outside of his county, or 47-400. 
secured by fraud or violence, is void, and The thing against which the proceeding 
may be dissolved by motion: Pomroy v. Parm- is directed must be brought within the juris
te, 9-140. diction of the court by virtue of a seizure, 

By officer de facto: The service of a writ the evidence of which is the service of the 
of attachment by an officer de facto is valid writ and the return: McDonald v. Moore, 65-
as to the rights of other persons: Stkkney v. 171. 
Stickney, 77-699. Time of levy: Levy of the attachment 

What constitutes levy: To constitute a may be made at any time before judgment 
valid levy, even between the parties, the and before the return: Westphal v. Sherwood, 
officer should do that which would amount 69-364. 
to a change of possession, or something "What subject to attachment: By the 
equivalent to a claim of dominion coupled levy of an attachment the creditor after con-
with the power to exercise it: Crawford v. veyance of the property by a debtor in fraud 
2fewell, 23^453. of creditors does not acquire any lien except 

Therefore, held, that the act of the sheriff by pursuing the method pointed out in \i 
in barricading the front door of the building 4087, 4089: Boggs v. Douglass, 89-150. But 
in which a stock of goods was situated, with- now see ? 3899. 
out entering and taking possession of the The personal property of a debtor which 
good3, the owner of the stock having a key has been fraudulently conveyed and the legal 
to the back door, by which he might have title to which is in another, cannot be at-
access thereto, such door not being barri- tached: Ware v. Delahaye, 64N.W., 640. 
caded or guarded, was not sufficient to con- While it is the general practice, where it 
stitute a levy: Bidder v. Kendall, 66-703. is claimed that personal property has been 

The officer must do such acts as that, but fraudulently conveyed, for the creditor to 
for the protection of the writ, he would be levy attachment on the property and deter-
liable in trespass therefor: Allen v. McCaüa, mine the ownership by action of replevin, a 
25-464. judgment creditor may instead proceed to 

Therefore, held, that a levy upon certain make an equitable levy under \ 4087: O'Brien 
patterns, which remained locked up in a v. Sanbach, 69 N.W., 1133. 
building, the key of which was in the The assignee of property for the benefit 
possession of the owner, was not sufficient: of creditors, being an officer of the court, 
Bix v. Silknitter, 57-262. the property in his possession is to be deemed 

The mere intention to levy, where no levy in the possession of the law if the assignment 
is actually made, will not create a lien as is valid, and in such case a creditor cannot, 
against a subsequent mortgagee: Collier v. in a suit against the assignor, attach such 
French, 64-577. property in the assignee's hands: HamiUon-

Abandonment of levy: Where the offi- Brown Shoe Co. v. Mercer, 84-537. 
cer, after levying his attachment, put the The interest of mortgagor in chattels 
property in the possession of a workman on covered by a chattel mortgage cannot be at-
the premises, taking his receipt for it and tached. The provision of this section as to 
did not afterwards, either himself or through giving preference to property in which de-
his agent, assert any possession over or con- fendant has a legal and unquestionable title 
trol of the property, and permitted an as- relates to the duty of the officer as to the or-
signee to take possession of such property der in which property shall be seized, but 
and apply it to the payment of the debts of does not establish a rule as to what interests 
the owner, and gave him no notice of the fact may be levied upon: Wells v. Sabelowitz, 68-
of levy, and made no claim upon him for the 238. 
property until more than two years after the If the validity of the mortgage is not 
levy, held, that the lien of the attachment questioned the creditor of the mortgagor can 
was lost and the levy would be regarded as proceed by garnishment or in accordance 
having been abandoned: Littleton v. Wyman, with the provisions of I 3979 ei seq. But if he 
69-248. questions the validity of the mortgage he 

An attachment lien upon personal prop- may levy his attachment directly upon the 
erty is lost by surrender of possession: Ibid, property and such levy will take priority 

Possession must be taken: It seems that over a subsequent mortgage given with no-
a levy upon property not capable of manual tice of such levy: Clark v. Patton, 92-247. 
delivery may be valid as between the par- Interest of cestue que trust: Under the 
ties, although the same is left in possession facts of a particular case, held, that an heir 
of the attachment defendant; but where prop- who by the terms of a will was to enjoy the 
erty capable of possession, such as beer in proceeds of a trust created by the will had 
tubs and vats, was left in defendant's pos- not such interest in the property of the an-
session, with authority to use as he wished cestor which was to be converted into trust 
by sale or otherwise, provided he should funds as to be subject to attachment: Wilkin-
keep the quantity good, lield, that the levy son v. Severance, 80-436. 
was not sufficient and was invalid, even as TTnassigned dower right of a widow in 
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lands of her deceased husband was not at 
common law subject to attachment, nor did 
the act of 1862, which enlarged the dower 
to a fee-simple interest, change the rule. 
"Whether the provisions of \ 3366 as to the 
dower interest have changed it, quoere: 
Bausch v. Moore, 48-611. 

Landlord's share of crops: The right of 
a landlord to receive as rent a share of the 
crops grown upon the premises does not give 
him such interest in the crops, before his 
share is set off to him, that such share can 
be levied on under attachment. The land
lord's interest can be reached only by gar
nishment of the tenant: Howard County v. 
Kyte, 69-30*7. 

A mere license or privilege to erect build
ings upon real property and use the same for 
a particular purpose, which may be surren
dered at any time, does not constitute an in
terest in real estate, but is personal prop
erty, which can be levied upon only as other 
personal property: Melhopv.Meinhart, "70-685. 

Equitable interests in real property, the 
legal title to which is in third persons, are 
not to be reached by garnishment: Seymour 
v. Kramer, 5-285. 

The statement in the incumbrance book 
of an attachment of an equitable interest in 
land, not appearing of record, does not con
stitute notice to a purchaser or mortgagee 
of the person holding the legal title: Farmers' 
Nat. Bank v. Fletcher, 44-252. 

"Wrongful levy; trespass of officer: 
Where the writ is substantially defective, it 
will constitute no defense in an action against 
the officer for trespass in acting under it: 
Deforest v. Swan, 4 G. Gr., 357. 

A United States marshal seizing property 
under attachment issued from a federal court 

can be sued personally by the owner of prop
erty seized by him which is not subject to 
the writ: Sperry v. Eihridge, 70-27. 

A bond to indemnify the officer for not 
levying, in accordance with his legal duty, is 
void both as to the officer and the party in
jured: Cole v. Parker, 7-167. 

Trespass in plaintiff: The possession of 
an officer who has taken property under au 
attachment is the possession of plaintiff in the 
attachment proceeding, and the latter will be 
held liable for a wrongful levy to the same 
extent as the former, whether he has actual 
knowledge of the seizure or not: Robinson c. 
Keith, 25-321. 

Where chattel property in the possession 
of the mortgagor under a valid mortgage is 
levied upon in an attachment proceeding, and 
sold by order of the court procured by the 
attachment plaintiff, such plaintiff becomes 
liable to the mortgagee in an action of tres
pass: Meyer v. Gage, 65-606. 

Conversion; liability of plaintiff: Where 
the seizure under the writ is not shown to be 
wrongful, the attachment plaintiff cannot be 
held liable for conversion without an allega
tion and proof that he did, or authorized the 
officer to do, some unlawful act with refer
ence to the property: Burt v. Decker, 64-106. 

Liability of attorney: An attorney is not 
liable for causing property to be seized under 
an attachment, if he acts in obedience to the 
instructions of his client: Dawson v. Buford, 
70-127. 

Appraisement of the property levied on 
is not necessary to make the levy good; it is 
only required where a delivery bond is given: 
Smith v. Coopers, 9-376; Woodward v. Adams, 
9H174. 

SEC. 3892. Several attachments. Where there are several attach
ments against the same defendant, they shall be executed in the order in 
which they were received by the sheriff. [C.73, § 2965; R., § 3187.] 

Where a writ already in the sheriff's 
hands is, by reason of facts stated in an 
amendment to the petition, authorized to be 

served on Sunday, it should be given prior
ity over another writ originally issued on 
Sunday: Bicharás v. Schreiber, 67 N. W., 569. 

SEC. 3893. Following property. If, after an attachment has been 
placed in the hands of the sheriff, any property of the defendant is moved 
from the county, the sheriff may pursue and attach the same in an adjoining 
county within twenty-four hours after removal. [C'73, § 2966; R., § 3188.] 

This section has no application to the case of the removal of the debtor: Budd v. Durait, 
36-315. 

SEC. 3894. Corporation stock. Stock or interest owned by the defend
ant in any company is attached by notifying the president or other head of 
the company, or the secretary, cashier or other managing agent thereof, of 
the fact that the stock has been so attached. [C.73, § 2967; R., § 3194; C. 
'51, §§ 1859-60.] 

At common law, shares of stock in an in
corporated company could not be levied on. 
The only method, at present, of effecting 
levy under attachment is to follow the pro
cedure pointed out by this section: Mooar v. 
Walker, 46-164. 

The attaching creditor acquires priority 
over a transfer of the stock which does not 
appear on the books of the company as re
quired by \ 1626: Fort Madison Lumber Co. v. 
Batavian Bank, 71-270. 

Until the required notice is given no 

valid levy can be said to be made. The 
notice should be in writing: Moore v. Mar-
shalltown Opera House Co., 81-45. 

An indorsement upon the stubs of the 
stock certificates in the company's office of 
the fact of levy will not constitute a levy in 
the absence of written notice: Ibid. 

In a particular case, held, that a written 
transfer of the stock by way of collateral se
curity was sufficient as against notice of a 
levy subsequently given: Ibid. 

A levy upon corporate stock claimed to 
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belong to the debtor is not valid, where no 
notice of such levy is given to the debtor as 
required by \ 3900: Commercial Nat. Bank v. 
Farmers', etc., Nat. Bank, 82-192. 

Therefore, a prior transferee of such stock 
by transfer not made on the books of the 
company has a better title than the purchaser 
of the stock at an execution sale in pursuance 
of an attachment, of which the defendant in 
the action had no notice: Ibid. 

The method of reaching shares of stock 
here provided must be pursued. They can
not be reached by garnishment of one who 
holds th3 certificates: Younkin v. Collier, 47 
Fed., 571. 

A levy on shares of stock gives rise to a 
lien. The proceeding is not in the nature of 
a garnishment: Mooar v. Walker, 46-164; Mc-
Connell v. Denham, 72-494. 

SEC. 3896. Judgments—money—things in action. Judgments, 
money, bank bills and other things in action may be levied upon by the 
officer under an attachment in the same manner as levies are made under 
execution, except that notice of such levy shall be given as in levies by 
attachment, and after judgment such property shall be sold, appropriated 
or transferred as provided for in the chapter on executions. 

Under the Code of '73 there was no such Ochiltree v. Missouri, I. & N. R. Co., 49-150-
provision for levying on judgments as there And see Osborn v. Cloud, 21-238. 
was in the chapter on execution (g 3971) and As to notice, see notes to \ 3900. 
they could be reached only by garnishment: 

SEC. 3896. P roper ty in possession of another . Property of defend
ant in possession of another, and of which defendant is entitled to the 
immediate possession, may be seized under attachment by taking possession 
thereof, in the same manner as though found in the defendant's possession. 
[C. 73, § 2967; R. § 3194; C. '51, § 1859-60.] 

SEC. 3897. Garnishment. Property of the defendant in the possession 
of another, or debts due the defendant, may be attached by garnishment as 
hereinafter provided. [Same.] 

As to garnishment, see \\ 3935-3953 and notes. 

SEC. 3898. When proper ty bound. Property capable of manual 
delivery, and attached otherwise than by garnishment, is bound thereby 
from the time manual custody thereof is taken by the officer under the 
attachment. [C.73, §§ 2967, 2969; R., §§ 3194, 3215; C. '51, §§ 1859-60, 1874.] 

A levy upon goods is not accomplished 
until defendant has done some act with ref
erence to the property sought to be seized 
which would but for the writ amount to a 
trespass: Hibbard v. Zenor, 75-471. 

Therefore, where an officer went to a 
store where the goods were kept for the 
purpose of making a levy, and, finding it 
closed, left a watchman at the building, 
while he went to get a key, but, failing to 
obtain one, returned and broke into the 
building and took possession of the goods, 
held, that the levy was not effected until the 
entrance to the building was accomplished, 
and it would not operate by relation back to 
the time he first attempted to make an en
trance: Ibid. 

A stock of goods may properly be levied 
on by retaining the goods in the custody of 
the sheriff through one whom he selects to 
take supervision thereof in the'pi ace where 
they are at the time of such levy, and the 
fact that the owner is allowed access to the 
premises does not render the levy invalid: 
Hamilton v. Hartinger, 64 N.W., 592. 

The attachment is effected when the 
property is taken possession of by the offi
cer, and the notice required by \ 3900 is suf
ficient if given within a reasonable time 
thereafter: Citizens' Nat. Bank v. Converse, 
70N.W.,200. 

In case of attachment a lien is acquired 
against the property, but no personal claim 

against a third party; while in garnishment 
there is no lien upon the property, but a per
sonal claim is acquired against garnishee: 
Mooar v. Walker, 46-164; McConnell v. Den
ham, 72-494. (And see notes to \ 3935.) 

A levy on shares of stock by notice to the 
officers of the corporation, as provided by 
statute, gives rise to a lien. The proceeding-
is not in the nature of a garnishment: Ibid. 

The lien is a vested right which nothing 
subsequent can destroy except the dissolu
tion of the attachment. The legislature may 
suspend the enforcement of such liens, but 
cannot destroy them: Hannahs v.Felt, 15-141. 

Therefore, held, that a statute providing 
that levies already made upon property of 
volunteers in the United States army should 
be discharged was unconstitutional: Ibid. 

The death of defendant will not destroy a 
lien already acquired: Lord v. Allen, 34-281. 

Where the second writ was levied before 
the officer levying under a previous writ had 
taken possession, but the second levy was 
abandoned and the officer levying under the 
first writ was garnished, held, that there was 
no right acquired by the second levy: Han
son v. Taper Sleeve Pulley Incorporation, 72-
622. 

An attaching plaintiff who has seized 
property as that of defendant cannot after
ward assert a prior right in himself thereto, 
as under a pledge or sale: Citizens' Bank v. 
Dows, 68-460; Crawford v. Nolan, 70-97. 
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But evidence of a bill of sale, not accom
panied by evidence of change of possession, 
cannot be received to defeat a levy of attach
ment on the property as that of the grantor: 
Bevaii v. Hayden, 13-122. 

Where an intervenor sought to avert an 
attachment lien, under claim that he was 
the owner of the property attached, held, 
that a decree in an action between him and 
attachment defendant, to which attaching 
plaintiff was not a party, was not admissible: 
McBride v. Ham, 48-151. 

The burden of proof is upon an attach
ment creditor claiming priority over an at
tachment which is first in point of time: 
Allen v. Loring, 37-595. 

The mere intention to levy, where no 
levy is actually made, will not give the at
taching creditor any priority over a mort
gage of the property subsequently executed: 
Collier v. French, 64-577. 

An attaching creditor acquires no greater 
right in the property attached than was held 
by the defendant at time of attachment: 
Manny v. Adams, 32-165; Harshberger v. 
Harshberger, 26-503; Bacon v. Thompson, 60-
284; Sogers v. Highland, 69-504. 

The lien of an attachment does not, under 
our registry laws, take priority over an un
recorded conveyance, even though the at
tachment creditor had no notice of such con
veyance: First Nat. Bank v. Hayzlett, 40-659; 
Savery v. Browning, 18-246; Norton v. Wil
liams, 9-528. 

Notice to the officer before receiving the 
writ of attachment under which the levy is 
made of prior claims on the property must 
be deemed notice to the attaching plaintiff: 
Lyons v. Hamilton, 69-47. 

And see notes to \ 2906. 
If the property has been assigned prior to 

the levy and the assignee is diligent in assert
ing his rights, he will be entitled to a release 
of the levy: Stephenson v. Walden, 24-84. 

SEC. 3899. Real property—lien—entry on incumbrance book. Real 
estate or equitable interests therein may be attached, and the levy shall be 
a lien thereon from the time of an entry made and signed by the officer mak
ing the same'upon the incumbrance book in the office of the clerk of the county 
in winch the land is situated, showing the levy, the date thereof, name of 
the county from which the attachment issued, title of the action, and a 
description of the land levied on. In case of a levy upon any equitable 
interest in real estate, such entry shall show, in addition to the foregoing 
matters, the name of the person holding the legal title, and the owner of 
the alleged equitable interest, where known. The grantor of real estate 
conveyed in fraud of creditors shall, as to such creditors, be deemed the 
equitable owner thereof, and such interest may be attached as above pro
vided, when the petition alleges such fraudulent conveyance and the holder 
of the legal title is made a party to the action. [C. 73, § 3022; R., § 3243.] 

Until the return of the writ, persons ac- Section applied: First Nat. Bank v. Hayz-
quiring an interest in the property are not lett, 40-659. 
affected with notice thereof: First Nat. Bank 
v. Jasper County Bank, 71-486. 

The mere entry in the incumbrance book 
of a statement of the fact of levy coupled with 
the intention to make a levy, will not consti
tute a levy. The purpose of the entry is not 
as a part of the levy, but as constructive no
tice thereof: Collier v. French, 64-577. 

An entry of the fact of levy on lands un
der an attachment against the husband con
stitutes no notice to a purchaser from the 
wife holding the legal title: Bailey v. Mc
Gregor, 46-667. 

The entry in the incumbrance book of an 
attachment on an equitable interest in land 
is not notice to a vendee or mortgagee of the 
person holding the legal title: Farmers' etc., 
Bank v. Fletcher, 44-252. 

Failure to enter the levy in the index of 
liens will not defeat the effect of the entry 
of the proper statement in the incumbrance 
book. The entry in the incumbrance book 
constitutes notice and effects the lien; the 
indexing, while directed to be made, is not 
essential to the validity of the entry in 
the incumbrance book: Blodgett v. Huiscamp, 
64-548. 

Where an attachment is levied in pro
ceedings pending at a place where court is 
held other than the county seat, failure of 
the deputy clerk to transmit a transcript 
there and have it entered in the incumbrance 
book as required by \ 288 will prevent such 
attachment becoming a lien on the land: 
Benjamin v. Davis, 73-715. 

I t seems that the weight of authority sup
ports the rule that when the attachment cred
itor shows the existence of the indebtedness 
for which the attachment is issued, and the 
issuance, levy and return of the writ, and the 
neglect of the clerk by which the lien of the 
attachment was lost, a prima facie case is 
made against the clerk for the recovery of 
the full amount of the debt, unless the clerk 
can show that the property attached was of 
less value than the amount of the debt or 
that the attachment defendant had no inter
est in it: Benjamin v. Shea, 83-392. 

The lien of a mortgagee upon land cannot 
be levied on by attaching the land. Garnish
ment is the method of reaching such inter
est: Courtney v. Carr, 6-238. 

As to attachment of property fraudulently 
conveyed, see notes under §3891 of cases de
cided before the enactment of this provision. 

SEC. 3900. Notice—return. When any property is attached, the officer 
making the levy shall at once give written notice thereof to the defendant, 
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if found within the county in which the levy is made, and the fact of the 
giving of such notice, or that the defendant is not found within the county, 
shall be shown by the officer's return. A like notice shall be given to the 
party in possession of the property attached. If the party required to be 
notified is not found at his usual place of business or residence, such notice 
may be served upon a member of his family over fourteen years of age at 
such place. [C'73, § 2967; R., § 3194; C.'51, §§ 1859-60.] 

The notice here required is a written no
tice and is notice of the levy and not simply 
of the issuance of the attachment. Without 
notice the levy is not valid: Hamilton v. 
Hartinger, 64 N. W., 592. 

But where a levy was made without writ
ten notice and was acquiesced in by both 
parties with full knowledge of the facts as a 
valid levy, held, that the attachment defend
ant for whose benefit the provision as to 
written notice is intended could not take ad
vantage of the want of such notice: Ibid. 

The notice here contemplated is not pro
cess issued by the clerk, but a notice given 
by the officer making the levy. Wile v. Co
hen, 63 Fed., 759. 

Notice of the levy, required in case of 
attachment of property in possession of de
fendant or a third person, is not necessary 
in case of garnishment: Phillips v. Germon, 
43-101. 

It seems that the direction that notice be 
given to defendant extends to levies on all 
property subject to attachment: First Nat. 
Bank v. Jasper County Sank, 71-486. 

A levy upon land is invalid in the absence 
of the notice required by this section, even 
though it be entered in the incumbrance 
book: Sioux Valley State Bank v. Kellog, 81-
124. 

Where such facts appear on the record 
there can be no recovery on the attachment 
bond, and a counter-claim on such bond may 
be withdrawn from the jury: Ibid. 

The time for serving such notice is when 
the levy is made and if it appears that de
fendant was not then within the county it is 
immaterial with reference to such notice 
that he was afterwards therein: Hicks v. 
Swan, 66 N.W., 762. 

Where the validity of the levy is in issue 
evidence is admissible as to whether written 
notice thereof was given. So held in an ac
tion by mortgagee against a sheriff for levy
ing an attachment upon the mortgaged 
property: Chapman v. James, 64 N.W., 795. 

The levy dates from the time that the 
officer actually takes possession of the prop
erty, and not from the time of service of 
notice thereof, provided the notice is given 
within a reasonable time after the officer 
takes the property: Citizens' Nat. Bank v. 
Converse, 70 N. W., 200. 

The return should show notice to the de
fendant where such notice is necessary, and 
without such return the attachment will not 
be valid although entered in the incumbrance 
book: Anderson v. Moline Plow Co., 69 N.W., 
1028. 

In an action against the sheriff by one 
who claims to have purchased the property 
prior to the levy of an attachment, and whose 
claim is resisted on the ground that such 
purchase was fraudulent, notice of a levy is 
immaterial. If such purchaser is not the 
owner he is not entitled to notice and if he 
is the owner his claim is valid without re
gard to notice: Klotz v. James, 64 N.W., 648. 

SEC. 3901. Examination of defendant. Whenever it appears by the 
affidavit of the plaintiff, or by the return of the attachment, that no property is 
known to the plaintiff or the officer on which the attachment can be executed, 
or not enough to satisfy the plaintiff's claim, and it being shown to the judge 
of any court by affidavit that the defendant has property within the state not 
exempt, the defendant may be required by such judge to attend before him, 
or before the court in which the action is pending, or a commissioner appointed 
for that purpose, and give information on oath respecting his property. [C. 
73, § 2968; R., § 3189.] 

It is not necessary to show otherwise than 
by the affidavit here contemplated that suit 

is pending in which an attachment has issued 
Lutz v. Ayksworth, 66-629. 

SEC. 3902. Money paid clerk. All money attached by the sheriff, or 
coming into his hands by virtue of the attachment, shall forthwith be paid 
over to the clerk, to be by him retained till the further action of the court. 
{0. '73, § 2971; R., § 3217; C'51, §§ 1875, 1882.] 

SEC. 3903. Other property. The sheriff shall make such disposition 
of other attached property as may be directed by the court or judge, and, 
where there is no direction upon the subject, he shall safely keep the prop
erty subject to the order of the court. [C. '73, § 2972; R., § 3218.J 

Where property was held by the sheriff 
under attachment in an action for breach of 
warranty in the sale thereof, held, that being 
thus in the custody of the law, defendant 
was not entitled, on application to the court, 

98 

to an order allowing him temporary posses
sion thereof, for the purpose of trying 
whether it would conform to the terms of 
the warranty: Sogers v. Hanson, 35-283. 

The officer holding property under writ 
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of attachment is only held to the exercise of As to compensation for keeping, see \ 
ordinary care in the preservation of the prop- 3926. 
erty in his hands: Cresswell v. Burt, 61-590. 

SEC. 3904. Partnership property—receiver. In executing an attach
ment against a person who owns property jointly or in common with another, 
or who is a member of a partnership, the officer may take possession of such 
property so owned jointly, in common, or in partnership, sufficiently to enable 
him to inventory and appraise the same, and for that purpose shall call to 
his assistance three disinterested persons; which inventory and appraisement 
shall be returned by the officer with the attachment, and such return shall 
state who claims to own such property. The plaintiff shall, from the time 
such property is taken possession of by the officer, have a lien on the inter
est of the defendant therein, and may, either before or after he obtains judg
ment in the action in which the attachment issued, commence action by 
equitable proceedings to ascertain the nature and extent of such interest and 
to enforce the lien; and, if deemed necessary or proper, the court or judge 
may appoint a receiver under the circumstances and conditions provided in 
chapter twelve, of title eighteen of this code. [C. 73, §§ 2973-4; R., §§ 3190-2. ] 

By the garnishment of a partner, a cred- partnership property, it is only the defend-
itor cannot acquire a greater interest in the ant's interest in the funds garnished which 
property of the debtor than as provided in can be reached: Cox v. Russell, 44-556. 
this section. 'In case of an attachment of 

SEC. 3905. Mortgaged personal property. Mortgaged personal prop
erty may be levied on under attachment in the method provided for levying 
execution thereon. [21 G. A., ch. 117.] 

Bee notes to § 3979, 

SEC. 3906. Indemnifying bond. The provisions as to notice of own
ership and indemnifying bond to be given in cases of levies under execution 
shall in all respects be applicable to levies made under writs of attachment. 
[20 G. A., ch. 45.] 

SEC. 3907. Bond to discharge. If the defendant, at any time before 
judgment, causes a bond to be executed to the plaintiff with sufficient sure
ties, to be approved by the officer having the attachment, or after the return 
thereof by the clerk, to the effect that he will perform the judgment of the 
court, the attachment shall be discharged, and restitution made of property 
taken or proceeds thereof. The execution of such bond shall be deemed 
an appearance of such defendant to the action. [C. '73, § 2994; R., §§ 3191-2, 
4129.] 

Terminates the lien: Where the statutory Formalities of the bond: The plaintiff 
bond discharging the attachment is ex- may sue on the bond, although not executed 
ecuted, the property seized may be levied to him but to the sheriff: Moorman v. Collier, 
on under othei attachments. The lien of 32-138. 
the attachment is discharged by giving the It is not essential that it be signed by de-
bond: Jones v. Peasley, 3 G. Gr., 52. fendant: Selz v. Belden, 48-451. 

The bond here contemplated must be for A bond, irregular in form, held sufficient: 
the performance of the judgment. A bond Sheppard v. Collins, 12-570. 
for the return of the property on demand Presumption of regularity: I t will be 
does not release it from the lien of the at- presumed, in the absence of anything in the 
tachment and terminate the detention for record to the contrary, that a bond taken and 
which the defendant may claim damages on approved by the clerk was taken under such 
the attachment bond in case the attachment circumstances as to render his action proper: 
is wrongful: Selz v. Belden, 48-451. Budd v. Durall, 36-315. 

This bond is a new security taking the Not released by apppeal bond: The giving 
place of the attachment lien, and a motion to of a supersedeas bond on appeal does not affect 
dissolve the attachment cannot properly be a bond previously given to discharge the 
made after such bond is given: Austin v. attachment. The plaintiff may recover to 
Burgett, 10-302. the full amount of the discharge bond if nec-

Charges for keeping; costs: When such essary to satisfy his judgment, and, if there 
bond is given it is erroneous to require de- is any part of the judgment unsatisfied, may 
fendant to pay the charges accrued for keep- also recover upon the supersedeas bond to that 
ing the attached property before releasing extent: State v. McOlothlin, 61-312. 
it to him. Such charges go with the costs in Discharge of sureties: Where the sure-
the case: Milburn v. Marlow, 4 G. Gr., 17. ties on such bond have been discharged upon 
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judgment against plaintiff without exception 
to the order of discharge, but on reversal, 
upon appeal, there is a new trial and plain
tiff recovers, he cannot have judgment 
against the sureties if, after the order of 
discharge, they have surrendered indemnity 
previously held: Barton v. Thompson, 66-526. 

Discharge by agreement of parties: 
Where the parties in an attachment suit 
agreed upon a settlement and directed the 
sheriff to release the attached property, held, 
that the sheriff could not afterwards be held 
liable because of the failure of the defendant 
to perform his part of the agreement: Mel-
hop v. Seaton, 77-151. 

And evidence tending to establish the 

agreement for settlement and discharge of 
the attachment, held not a contradiction of 
the officer's return and properly admitted: 
Ibid. 

And the order in the attachment case di
recting the attached property to be sold to 
satisfy the judgment, held not to estop the 
sheriff from showing that he released it upon 
the agreement, as he was not a party to that 
case: Ibid. 

Dispenses with necessity of notice of 
ownership: Where a delivery bond is given 
there is no necessity for giving to the officer 
the notice of ownership contemplated by ¡S 
3906: Ayres, etc., Co. v. Dorsey Produce Co.. 
70 N.W. , 111. 

SEC. 3908. Judgment on bond. Such bond shall be part of the record. 
If judgment go against the defendant, the same shall be entered against 
him and sureties. [C. 73, § 2995; R., § 3193.] 

This remedy on the bond is additional to the remedv by action: State v. McGlothlin, 61-
312. 

SEC. 3909. Delivery bond. The defendant, or any person in whose 
possession any attached property is found, or any person making affidavit 
that he has an interest in it, may, at any time before judgment, discharge 
the property attached, or any part thereof, by giving bond with security, to 
be approved by the sheriff, or after the return of the writ by the clerk, in a 
penalty at least double the value of the property sought to be released, but 
if that sum would exceed double the amount of the claim for which an attach
ment is sued out, then in such sum as equals double the amount of such 
claim, conditioned that such property or its appraised value shall be deliv
ered to the sheriff, to satisfy any judgment which may be obtained against 
the defendant in that suit, within twenty days after the rendition thereof. 
This bond shall be filed with the clerk of the court. [C. 73, § 2996; R., § 
3219; C'51, § 1876.] 

delivery bond on which the property has 
been released: Ibid.; Waynant v. Dodson, 
12-22. 

Under the corresponding provision of 
Code of '51, held, that debts or property at
tached by garnishment might be released in 
the same way as property actually seized, 
and that the provisions as to appraisement 
were applicable to such cases: Woodward v. 
Adams, 9-474. 

Action on the bond may be brought by 
the assignee of the attachment plaintiff: 
Rowley v. Jewett, 56-492. 

An alteration made in the bond at the 
time of delivery to the officer, for the pur
pose of more fully describing the property, 
held not to release the sureties, although 
made without their knowledge, for the 
reason that the bond would have been suffi
cient without the alteration, which was 
therefore immaterial: Ibid. 

The validity of the levy, not being ques
tioned on the trial of an action on the de
livery bond, cannot be first objected to on 
appeal in the supreme court: American Ex. 
Co. v. Smith, 57-242. 

The execution of a supersedeas bond, on 
appeal to the supreme court from a judgment 
rendered in an attachment proceeding, does 
not operate to discharge the delivery bond. 
The plaintiff may avail himself of either or 
both such securities: Williams v. Bobison, 21-
498. 

A bond given under this section does not 
terminate the attachment, nor prevent de
fendant from moving for its discharge: Al-
lerton v. Eldridge, 56-709. 

Nor does it prevent a third party claim
ing title to the property from disputing the 
validity of the attachment by summary pro
ceedings (under \ 3928): Tuttle v. Wheaton, 57-
304. 

The execution of a delivery bond for the 
release of the property constitutes a waiver 
of any objection to irregularities or defects 
in the return of the attachment: Case Thresh
ing Machine Co. v. Merrill, 68-540. 

Being for benefit of plaintiff, the bond is 
not limited to the officer serving the process, 
but delivery must be made, if delivery be
comes necessary, to the officer who has the 
final process: Ramsey v. Coolbaugh, 13-164. 

A mistake in the bond as to the court in 
which the attachment issued will not render 
the bond invalid as to the sureties: Ripley v. 
Gear, 58-460. 

A delivery bond, though so defective as 
not to be sufficient under the statute, may 
still be enforced as a common-law bond, and 
the attachment defendant will be liable 
thereon if judgment goes against him in the 
proceedings in which the attachment was 
issued: Garretson v. Reeder, 23-21. 

Order for sale of the property, upon the 
rendering of judgment against defendant, is 
not necessary in order to fix liability on a 
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An appeal bond does not take the place of damages for the wrongful suing out of the 
the delivery bond: Jennings v. Wamock, 37- writ are deducted from the plaintiff's recov-
278. ery, the attachment is not dissolved, but the 

The appraisement provided for to deter- plaintiff is entitled to hold the property to 
mine the amount of the bond to be given is satisfy his judgment: Cole v. Smith, 83-579. 
not prima facie, at least, essential to the va- Where a sheriff levied an execution in 
lidity of the bond, and need not be shown in favor of plaintiff on certain personal prop-
the first instance in an action thereon: Wood- erty of defendants, and they gave a bond for 
ward v. Adams, 9-474. the delivery of the property, but afterwards 

The provision as to the filing with the brought suit against the sheriff for posses-
clerk is directory and does not affect the va- sion, in which the sheriff recovered judgment 
lidity of the bond. Moreover, unless the for its value, and the judgment was paid to 
contrary appears, it will be presumed that plaintiff, but it was not sufficient to satisfy 
the officers did their duty: New HavenIswm- plaintiff's judgment, held, in an action on the 
ber Co. v. Baymond, 76-225. delivery bond, that plaintiff was entitled to 

The execution of a bond and the release recover only nominal damages: Stuart v.Trot-
of property thereunder must be regarded as ter, 75-96. 
a waiver of any claim that the property is The provisions of this section are not 
not subject to attachment: Ibid. made applicable to an attachment for the en-

In an action on such bond it is not neces- forcement of a landlord's lien, but a bond for 
sary to show that the attachment was spe- that purpose received and acted on between 
cially confirmed by the judgment in the cause the parties will be valid as a common law ob-
in which it was issued: Ibid. ligation: Qarretson v. Header. 23-22; Painter 

Where a counter-claim for damages on v. Gibson, 88-120. 
the bond is brought in the original suit, and 

SEC. 3910. Appraisement. To determine the value of property in 
cases where a bond is to be given, unless the parties agree otherwise, the 
sheriff shall summon two disinterested persons having the qualification of 
jurors, who, after having been sworn by him to make the appraisement 
faithfully and impartially, shall proceed to the discharge of their duty. If 
such persons disagree as to the value of the property, the sheriff shall 
decide between them. [C. '73, § 2997; R., § 3220; C. '51, §§ 1877-8.] 

The appraisement is not, prima facie at Appraisement is not necessary in attach-
least, essential to the validity of the bond, ment except under the circumstances here 
and need not be shown in the first instance provided: Smith v. Coopers, 9-376. 
in an action thereon: Woodward v. Adams, 
9-474. 

SEC. 3911. Defense in action on delivery bond. In an action brought 
upon such bond, it shall be a sufficient defense that the property for the de
livery of which the bond was given did not, at the time of the levy, belong 
to the defendant against whom the attachment was issued, or was exempt 
from seizure under such attachment. [C. 73, § 2998; R., § 3221; C. '51, § 1879.] 

A defendant in an action on a bond, who bond is made out if it is shown that at the 
seeks to take advantage of the fact that the time of the levy of the writ the property be-
property did not belong to him, must state longed to some person other than the defend-
in his answer to whom it did belong: Blatch- ant in attachment: Ayres, etc., Co. v. Dorsey 
ley v. Adair, 5-545. Produce Co., 70 N.W., 111. 

A defense to an action on the delivery 

SEC. 3912. Sale of perishable property. When the property attached 
is in danger of immediate and serious waste or decay, or when the 
keeping of the same will necessarily be attended with such expense as to 
greatly depreciate the amount of proceeds to be realized therefrom, or, by 
agreement of all parties interested, or upon the application of the sheriff or 
any party to the action, the court or a judge thereof, upon such notice as it 
or he may prescribe, may order the sale of any or all of such property, 
notice to be given thereof, as fixed in the order, which may require an 
appraisement of any part or all of such property. If the owner defendant 
is a nonresident, and makes an appearance, no notice of the application for 
the order need be given. [C. '73, § 2999; R., § 3222; C'51, § 1881.] 

SEC. 3913. Specific attachments. In an action to enforce a mortgage 
of or lien upon personal property, or for the recovery, sale or partition of 
such property, or by a plaintiff having a future estate or interest therein 
for the security of his rights, where it satisfactorily appears by the petition, 
verified on oath, or by affidavits or the proofs in the cause, that the plaintiff 
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has a just claim, and that the property has been or is about to be sold, con
cealed or removed from the state, or where plaintiff states on oath that he 
has reasonable cause to believe, and does believe, that unless prevented by 
the court the property will be so sold, concealed or removed, an attachment 
may be granted against the property. [C. 73, § 3000; R., § 3225.] 

Grounds urged in a particular case, held not sufficient: Allerton v. Eldridge, 56-709. 

SEC. 3914. By vendor. In an action by a vendor of property fraudu
lently purchased to vacate the contract and have a restoration of the prop
erty or compensation therefor, where the petition shows such fraudulent 
purchase of property and the amount of the plaintiff's claim, and is verified, 
an attachment against the property may be granted. [C. '73, § 3001 ; R., § 3226. ] 

SEC. 3915« Granted by court or judge—terms. The attachment in 
the cases mentioned in the last two sections may be granted by the court in 
which the action is brought, or by the judge of any court, upon such terms 
and conditions as to security by the plaintiff for the damages which may be 
occasioned, and with such directions as to the disposition to be made of the 
property attached as may be just and proper under the circumstances of 
each case. [C'73, § 3002; R., § 3227.] 

SEC. 3916. Writ for attachment of specific property. The attach
ment shall describe the specific property against which it is issued, and 
have indorsed upon it the direction of the court or judge as to the dispo
sition to be made of the attached property, and be directed, executed and 
returned as other attachments. [C'73, § 3003; R., § 3230.] 

SEC. 3917. Terms of bond to discharge. The court may, in any of 
the cases mentioned under this head of specific attachments, direct the terms 
and conditions of the bond to be executed by the defendant, with security, 
in order to obtain a discharge of the attachment or to release the attached 
property. [C. '73, § 3004; R., § 3231.] 

SEC. 3918. Indebtedness due the state—security demanded. In 
all cases in which any person is indebted to the state, or to any officer or 
agent thereof for the use or benefit of the state, the proper county attorney 
or attorney-general shall demand payment or security therefor, when, in 
the opinion of said county attorney or attorney-general, the debt is not suffi
ciently secured. [C'73, § 3005.] 

SEC. 3919. Attachment. In all actions for money due to the state, or 
to any agent or officer for the use of the state, it shall be lawful for an attach
ment to issue against the property or debts of the defendant not exempt 
from execution, upon the filing of an affidavit by the county attorney of the 
proper county, or of the attorney-general, that he verily believes that a 
specific amount therein stated is justly due, and the defendant therein has 
refused to pay or secure the same, and unless an attachment is issued 
against the property of the defendant there is danger that the amount due 
will be lost to the state. [C. '73, § 3006.] 

I t is evidently contemplated that an at- is refused; and that the defendant is absent 
tachment shall issue for the cause herein from the state, so that demand cannot be 
stated only when demand has been made made upon him, does not change the rule: 
upon the debtor for payment or security and Sfaie v. Mortis, 50-203. 

SEC. 3920. No bond required. The attachment so issued shall be 
levied as in other cases of attachment, and no bond shall be required of 
the plaintiff in such cases, and the sheriff shall not be authorized to require 
any indemnifying bond in case of such levy. [C. '73, § 3007.] 

SEC. 3921. Bond to discharge or release. An attachment levied 
under the provisions of the two preceding sections may be discharged, or 
any property taken thereunder may be released, by the execution of a bond 
with sufficient sureties, as provided by law in other cases of attachment. 
[C. '73, § 3008.] 
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SEC. 3922. Sheriff indemnified. In case any sheriff shall be held 
liable to pay any damages by reason of the wrongful execution of any writ 
of attachment issued under the three preceding sections, and if a judgment 
is rendered therefor, the amount thereof, when paid by such sheriff, shall 
become a claim against the state in his favor, and a warrant therefor shall 
be drawn by the auditor upon proper proof. [C.73, § 3009.] 

SEC. 3923. Sheriff's return. The sheriff shall return upon every 
attachment what he has done under it, which must show the property 
attached, the time it was attached, and the disposition made of it, by a full 
and particular inventory; also the appraisement above contemplated when 
such has been made. When garnishees are summoned, their names and the 
time each was summoned must be stated, with a copy of each notice of gar
nishment served attached as a part of his return. Where real property is 
attached, the sheriff shall describe it with certainty to identify it, and, 
where he can do so, by a reference to the book and page where the deed 
under which the defendant holds is recorded. He shall return with the 
writ all bonds taken under it, any notice of claim to such property by 
another than the defendant, any indemnifying bond given by the plaintiff 
in consequence of such notice, and all money and bank bills levied upon or 
paid to him thereunder. Such return must be made immediately after he 
has attached sufficient property, or all that he can find; or, at latest, on the 
first day of the first term on which the defendant is notified to appear. 
[C.73, §3010; R.,§ 3224.] 

Writ not returned: The officer may 
justify under a writ under which, a levy has 
been made, although the writ has not yet 
been returned: Kingsbury v.Buchanan, 11-387. 

Defects in: I t is the levy of the attach
ment, and not the sheriff's return on the 
writ, that gives the court jurisdiction of the 
subject-matter; and a defect in the return 
will not render the proceedings void, nor 
subject to collateral attack; but they will be 
voidable only, and subject to correction in a 
direct proceeding: Rowan v. Lamb, 4 G. Gr., 
468. 

The fact that the return does not state the 
property levied on to be that of defendant 
will not render subsequent proceedings under 
such levy void. (Overruling' Tiffany v. Glover, 
3 G. Gr., 387): Rowan v. Lamb, 4 G. Gr., 468. 

Irregularities or defects in the return of 
an officer to the attachment are waived by 
acquiescence in the levy and consenting to 
the property being put into the possession of 
the officer. Such consent is shown by exe
cuting a delivery bond for the release of the 
property as authorized by law: Case Thresh
ing Machine Co. v. Merrill, 68-540. 

Jurisdiction is acquired over property by 
a levy. If it is valid, a defective return will 
not invalidate the proceedings: Buck-Reiner 
Co. v. McCoy, 85-577. 

Thus where the writ ran against two de
fendants, and the return showed the levy 
upon certain property as the property of one 
of them, whereas it was in fact the property 
of both, held, that it would be given effect as 
a levy upon the property of both, notwith
standing the return: Ibid. 

The words "duly served " on an appear
ance docket in regard to a writ of attach
ment, held properly excluded from evidence 
in view of the requirement that the facts 
constituting the service shall be stated in 
the return: Benjamin o. Shea, 83-392. 

When to be made: It is not required that 

the writ be returned the first day of the first 
term succeeding its issuance. The levy of 
the writ may be made at any time before 
judgment or before its return: Westphal v. 
Sherwood, 69-364. 

Return as evidence; patrol to vary: The 
return of the writ, being the act of a sworn 
officer, is prima facie evidence of the facts 
therein stated. Whether it can be contra
dicted by parol testimony, qwenre: Kingsbury v. 
Buchanan, 11-387 

The return is the statutory evidence of 
what it purports to show. It constitutes 
with the writ, one record. Without a re
turn the court has no proper evidence be
fore it on which to base any proceedings 
against specific property levied upon, or 
credits garnished: Rock v. Singmaster, 62-
511. 

The service and return of the writ are 
the evidence of the levy: McDonald v. Mowe, 
65-171. 

The return of the writ showing service 
upon the sheriff of notice by a third person 
claiming ownership of the property is suffi
cient evidence of the service of such notice: 
Crawford v. Nolan, 72-673. 

The return should show what property 
was attached and the disposal made of it, and 
all acts done by the officer in the execution 
of it, and such return is evidence against the 
parties as to the acts done by the parties in 
executing it, which are required by law to 
be shown by the return, but it is not evi
dence of facts not necessarily involved in 
the execution of the writ, such as a malicious 
trespass: Charles City Plow etc., Co. v. Jones, 
71-234. 

While the return of the officer may be the 
only competent evidence of what property 
was seized under the writ, it is not conclu
sive in an action of trespass against the of
ficer that the plaintiff's property had not 
been taken. Plaintiff may in such action 
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show that the officer has seized property not 
included in the return: Carpenter v. ¡Scott, 
86-563. 

The return upon a writ of attachment is 
evidence only of what can be properly emr 
braced in a return and a return which re
lates to acts done outside of the officer's duty 
is not receivable as evidence of such facts 
nor in any way conclusive upon the parties: 
Citizens' Nat. Bank v. Loomis, 69 N.W., 443. 

The fact that in delivering the property 
to a receiptor the sheriff acted by direction 
of the attaching creditor is not a fact which 
is to be stated in the return: Ibid. 

The officer's return should show the serv
ice of notice of the levy to the defendant 
and where such notice is necessary the levy 
will not be effectual without a showing of 
such notice in the return although the levy 
ib entered in the incumbrance book: Ander
son v. Mohne Plow Co., 69 N.W., 1028. 

Levy after return of the writ and after 
default upon service by publication will not 
confer jurisdiction over the property, and a 
sale thereunder will be a nullity: Osborn v. 
Cloud, 23-104. 

Amendment of return: See notes to I 
3933. 

personal property, consisting of carpets, fur
niture, etc., used in a hotel, and allowed the 
same to be further used in the operation of 
the hotel, it appearing that the property 
would have been greatly damaged by re
moval, and that its storage elsewhere would 
have been attended with considerable ex
pense, held, that no damage to the owner of 
the property appearing, he could not recover 
against the sheriff for tue conversion of the 
property: Etter v. 0'JVe«r 83-655. 

Though property attached is left with a 
receiptor it is still in the custody of the 
sheriff, and a statement that he holds the 
property subject to the order of the court, is 
not inconsistent with his haviijg delivered it 
to a receiptor: Citizens' Nat. Bank v. Loomis, 
69 N. W., 443. 

An agreement between attaching credit
ors that the property shall be delivered to a 
person named who shall sell the same at 
public sale and return the proceeds to the 
sheriff to be disposed of in lieu of the prop
erty is not invalid, the person thus desig
nated being regarded as holding for the 
sheriff. Such an arrangement does not re
lease the liers of the attachments under 
which the property is seized: Cressy v. Kate-
Nevens-llees Mfg. Co., 91-444. Disposition of property: "Where the 

sheriff under \\ rit of attachment levied upon 

SEC. 3924. Judgment—satisfied, from, proceeds. If judgment is ren
dered for the plaintiff in any case in which an attachment has been issued, 
the court shall apply, in satisfaction thereof, any money seized by or paid 
to the sheriff under such attachment and by him delivered to the clerk, and 
any money arising from the sales of perishable property, and if the same is 
not sufficient to satisfy the plaintiff's claim, the court shall order the issu
ance of a special execution for the sale of any other attached property which 
may be under his control. [C. 73, § 3011; R., § 3232.] 

A special execution may be issued in case lication of notice, in which the court does 
of property held under attachment to await 
the rendition of judgment, although the 
judgment be general and no particular al
lowance of a special execution be made 
thereon: Coriiellv. Dooliltle, 2 G. Gr.,385. 

In case of judgment in attachment pro
ceedings a special execution in pursuance 
thereof cannot issue after the death of the 
judgment debtor: Welch v. Battem, 47-147. 

Where attached property is sold it will 
be presumed that it was sold under special 
execution as provided by statute: Peterson v. 
Foli, 67-402. 

The lien of the attachment is not lost by 
reason of an omission to order a special exe
cution. The property may be sold under a 
general execution: Aingsbury v. Buchanan, 
11-387. 

In an attachment suit commenced by pub-

SEC. 3925. Court may control property. The court may from time 
to time make and enforce proper orders respecting the property, sales and 
application of the money collected. [C. 73, § 3012; R., § 3233.] 

SEC. 3926. Expenses for keeping. The sheriff shall be allowed by the 
court the necessary expenses of keeping the attached property, to be paid 
by the plaintiff and taxed in the costs. [C. 73, § 3013; R., § 3234.] 

not acquire jurisdiction over the person of 
defendant by personal service or appearance, 
the plaintiff cannot have judgment for a 
general execution for any residue of the debt 
left unsatisfied after exhausting the attached 
property; Johnson v. Dodge, 19-106. 

Where a judgment was rendered for 
plaintiff in attachment "after deducting from 
his claim the amount allowed defendant on a 
counter-claim on the bond for the wrongful 
suing out of the writ, lield, that the property 
should not be discharged, but should be ap
plied to the satisfaction of such judgment: 
Cole r. Smith, 83-579. 

The provisions of \ 3992 as to the liability 
of officers in levying execution apply to spe
cial as well as general executions: Bank of 
Beinbeck v. Brown, 76-696. 

While the sheriff is entitled to be allowed 
his necessary expenses for keeping the at
tached property he is not to have any com
pensation for personal services in addi

tion to his statutory fees and salary: King v. 
Sheplierd, 68-215. 

The sheriff is liable to a person employed 
by him to take care of attached property, and 
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this claim for necessary expenses of keeping iff, and not by the person employed by him 
such property is to be presented by the sher- for that purpose: Jiowley v. Painter, 69-432. 

SEC. 3927. Surplus. Any surplus of the attached property and its 
proceeds shall be returned to the defendant. [C. 73, § 3014; R., § 3235.] 

SEC. 3928. Intervention. Any person other than the defendant may, 
before the sale of any attached property, or before the payment to the plain
tiff of the proceeds thereof, or any attached debt, present his petition verified 
by oath to the court, disputing the validity of the attachment, or stating a 
claim to the property or money, or to an interest in or lien on it, under any 
other attachment or otherwise, and setting forth the facts upon which the 
claim is founded; and the petitioner's claim shall be in a summary manner 
investigated. The court may hear the proof or order a reference, or may 
impanel a jury to inquire into the facts. If it is found that the petitioner 
has a title to, a lien on or any interest in such property, the court shall make 
such order as may be necessary to protect his rights. The costs of such 
proceedings shall be paid by either party at the discretion of the court. 
[C.73, §3016; R., §3237.] 

A third party claiming the property may 
avail himself of the summary proceedings 
here provided to have his right to the prop
erty determined, although he has already 
secured possession of the property by a de
li very bond: Tuttle v. Wheaton, 57-304. 

This section simply provides an additional 
remedy to the third person whose property 
is wrongfully seized. He is not bound to 
follow it: Sperry v. Mhridge, 70-27. 

By this section any person other than de
fendant may intervene at any time before the 
sale of attached property or before the pro
ceeds thereof, or the attached debt, is paid 
over to the plaintiff in the action, and make 
a claim to the property or money. This sec
tion is, by virtue of i 3975, also applicable 
in garnishments under execution: Edwards 
v. Cosyro, 71-296. 

The party entitled to such an order as is 
here contemplated should ask for it: Moffitt 
v. Albert, 66N.W., 162. 

Damages for the use or loss of service of 
the property cannot be recovered in such 
proceeding. Such relief can be had only in 
an independent action: Jennings v. Hoppe, 
44-205. 

Any claim, lien, interest or title to or in 
the property attached may be set up at any 
time before the proceeds are paid to the 
j>laintiff in attachment: Howe v. Jones, 57-130. 

SEC. 3929. Discharge on motion. A motion may be made to discharge 
the attachment or any part thereof, at any time before trial, for insufficiency 
of statement of cause thereof, or for other cause making it apparent of rec
ord that the attachment should not have issued, or should not have been levied 
on all or on some part of the property held. [C. 73, § 3018; R., § 3239.] 

But a claimant of the property cannot in
tervene after rendition of judgment: Sail v. 
Cedar Valley Creamery Co., 67 N. W., 232. 

These provisions are not limited to cases 
of specific attachment: Jennings v. Hoppe, 

Upou appeal from judgment of a justice 
against a garnishee, taken by the defendant 
in the action, a third person may intervene 
and assert his claim to the debt under these 
provisions although the garnishee does not 
appeal: Daniels v. Clark, 38-556. 

A proceeding under this section is not 
necessarily in equity: Clinton Nat. Bank v. 
Studemann, 74-104. 

The purpose of the law is to authorize the 
court in case of intervention in an attach
ment case to determine intervener's claim, 
but not to consider or determine any other 
question, and the court cannot render a judg
ment for the value of the property against 
the intervenor in favor of either of the parties 
to the suit: Valley Sank v. Wolf, 69 N. W., 
1131. 

The provisions of \ 3931 as to the time 
when an appeal must be taken after an order 
dissolving an attachment, in order to pre
serve such attachment, are applicable to 
orders made under this section: Èyan v. Hee-
nan, 76-589. 

Attached property will be discharged on 
motion only where it is apparent of record 
that it should not have been levied on; a 
third party claiming the property should 
proceed in accordance with the provisions of 
I 3928: Tidrick v. Sulgrove, 38-339: Williams v. 
Walker, 11-77. 

That the petition for attachment does not 
state sufficient ground therefor cannot be 
raised by demurrer, but must be reached by 
motion as here provided: Hunt v. Collins, 4-56. 

Where it appears that, at the time the 
writ issued, plaintiff had no cause of action, 
the property should be discharged, although 

a cause of action, as made out in an amended 
petition, has accrued subsequently to the 
writ: Cramer v. White, 29-336. 

In a particular case, held, that an attach
ment should have been quashed for defects 
in the affidavit to the petition: Stadler v. 
Parmlee, 10-23. 

Insufficiency of amount of bond may be a 
proper ground for motion to dissolve: Hamble 
v. Owen, 20-70. 

Defect in writ or want of bond is to be 
raised in this manner, and not by demurrer: 
Brace v. Grady, 36-352. 

Failure of plaintiff to recover on the 
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whole of the claim sued on is not ground for 
quashing the attachment, pro tanto, after 
judgment: Sackelt v. Partridge, 4-416. 

The truth of the facts alleged as ground 
of attachment cannot be questioned on motion 
to dissolve. The remedy is by suit on the 
attachment bond: Sturman v. Stone, 31-115. 

That property levied on is exempt from 
execution may be set up as a ground for its 
release: Wilson v Stripe, 4 G. Gr., 551. 

Where it was shown that the property at
tached was exempt, held, that it should have 
been discharged upon motion, and that such 
showing was not inconsistent with the allega
tions in the petition for attachment, that 
plaintiff was about to remove his property 
from the state: Hastings v. Phœnix, 59-394. 

If the party fails to take advantage of his 
exemption by motion to have the property 
released, he may still do so by replevin: Wil
son v. Stripe, 4 G. Gr., 551. 

Where attached property was released on 
motion as exempt, held, that upon seizure of 
the same property upon execution in the 
same action defendant might recover it by 
replevin, although a writ of error had been 
taken from the decision on the motion, no 
supersedeas bond being filed: Pellersells v. 
Allen, 56-717. 

To justify the discharge of property on 
motion on the ground of exemption, the case 
should be made clear and entirely satisfac
tory. Otherwise the party should be left to 
other and ordinary means for testing the lia
bility of the property to seizure under the 
writ: McLaren c. Hall, 26-297. 

The fact that the property was attached 
by the sheriff outside of his county, or that 
the levy was secured by fraud or violence, is 
a ground for discharge of the property on 
motion: Pomroy v. Parmlee, 9-140. 

The question whether certain real estate 
is subject to attachment may properly be de
termined on motion, but if the title to such 
property be a matter of dispute between the 
parties, upon the facts, it cannot properly be 
determined in this manner: Rausch v. Moore, 
48-611. 

SEC. 3930. Discharge—return of property. If the judgment is ren
dered in the action for the defendant, the attachment shall be discharged 
and the property attached, or its proceeds shall be returned to him. [C. '73, 
§3015;R., §3236.] 

Want of an allowance of the amount of 
property to be attached, as required in ac
tions on tort, will not be ground to discharge 
the entire attachment where the action is 
both on contract and tort; but if more prop
erty is seized than can be held under attach
ment on the portion of the action founded on 
contract, the excess may be released : Moses 
v. Arnold, 43-187. 

Where there is an absence of such allow
ance in an action on tort, and motion is made 
to discharge the attachment on that ground, 
the court may then make an allowance to re
late back, as between the parties, to the is
suance of the writ, and refuse to discharge 
the attachment: Magoon v. Ghillett, 54-54. 

No pleading controverting the motion is 
required or allowed. Evidence of any facts 
controverting the ground for release set up 
in the motion may be introduced without 
pleading them, even though they establish 
an estoppel: Joyce v. Miller, 59-761. 

Dissolution of the attachment should not 
be ordered after the attachment has been 
discharged by bond: Austin v. Burgett, 10-302. 

Appearance by motion to release at
tached property is a general appeirance to 
the action: Chittenden v. Hobbs, 9-417. 

The motion is to be determined for cause 
apparent of record, and should be sustained 
only where the showing is clear and en
tirely satisfactory, and the overruling of 
the motion is not an adjudication to the 
effect that the attachment is properly levied 
upon the property. That question may be 
determined in another proceeding: Cox v. 
Allen, 91-462. 

If the property is not discharged on mo
tion, but defendant recovers damages by way 
of counter-claim for the wrongful suing out 
of the writ, he is not entitled to the dis
charge of the property after judgment for 
plaintiff for the balance of the claim after 
the deduction of the defendant's damages, 
but the property should be held to satisfy 
such judgment: Cole v. Smith, 83-579. 

J udgment against plaintiff upon demurrer 
or nonsuit discharges the attachment: Har-
rmo v. Lyon, 3 G. Gr., 157; Broun v. Harris, 
2 G. Gr., 505. 

Where attachment has been dissolved by 
judgment against plaintiff, it is not revived 
by reversal of the judgment on appeal: Har
row v. Lyon, 3 G. Gr., 157. 

Where the attachment is released by 
judgment of nonsuit, it is not revived by an 
order setting aside the nonsuit upon motion: 
Brown v. Hams, 2 G. Gr., 505. 

Judgment dissolving the attachment on 
motion is suspended by appeal, if the appeal 
is taken within a reasonable time, and if the 
judgment is reversed the attachment re
mains: Banforth v. Carter, 4-230. 

Such a judgment is a final adjudication 
upon all questions involved therein, unless 
appealed from in proper time. To continue 

the lien as to third persons the appeal must 
be taken forthwith [ but see now, statutory 
provision referred to below], but as between 
the parties four days is a reasonable time. 
In the absence of notice that the plaintiff 
purposes appealing from the judgment dis
solving the attachment on motion, the officer 
holding money which is the preceeds of the 
attached property may at once pay it over to 
the party thus appearing to be entitled 
thereto: Danforth v. BupeH, 11-547. 

Where the special verdict of the jury 
showed that at the time the attachment is
sued plaintiff had no cause of action, held, 
that the attached property was discharged, 
although there was a verdict for plaintiff on 
an amended petition subsequently filed: 
Cramer v. White, 29-336. 

Judgment against plaintiff discharges the 
attachment without any order of court, and 
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an appeal, taken after the two days from the 
rendition of such judgment, allowed by \ 
3931, within which to appeal, will not revive 
the attachment: Haryer v. Spofford, 44-369. 

The fact that defendant afterward form
ally moves for a dissolution will not enable 
plaintiff, by appealing within two days from 
such order, to keep the attachment in force: 
Ibid. 

Where no exception was taken to an order 
discharging sureties on a discharge bond 
upon a judgment being entered against plain
tiff, lield, that a subsequent reversal would 
not entitle plaintiff to judgment against the 
sureties, it appearing that after the order 
discharging them they had released indem

nity which they held: Barton v. Thompson, 
66-526. 

The invalidity of judgment for plaintiff, 
for whatever cause, does not defeat the at
tachment lien, but the case stands as if no 
judgment had been rendered, all rights de
pending upon the preceding steps being un
impaired: Hodson v. Tibbitts, 16-97. 

Where a judgment was rendered for 
plaintiff in an attachment after deducting 
from his claim the amount allowed defend
ant on a counter-claim on the bond for the 
wrongful suing out of the writ, held, that 
the property should not be discharged, but 
should be applied to the satisfaction of such 
' " Cole ». Smith, 83-579. judgment: Vole v. 

SEC. 3931. Time for appeal from order of discharge. When an 
attachment has been discharged, if the plaintiff then announces his purpose 
to appeal from such order of discharge, he shall have two days in which to 
perfect his appeal, and during that time such discharge shall not operate to 
divest any lien or claim under the attachment, nor shall the property be 
returned, and the appeal, if so perfected, shall operate as a supersedeas 
thereof. [C'73, § 3019; R., § 3240.] 

Where there is a judgment against the 
plaintiff in an attachment case, the judg
ment operates to dissolve the attachment 
without any further order of the court, un
less appeal is taken within two days after 
the rendition of judgment; and where such 
a case is remanded for new trial, which re
sults in a judgment for plaintiff, it is error 
to issue a special execution for the sale of 
the attached property: McCormiek v. Jacob-
son, 77-582. 

As an appeal is not perfected until notice 
is served on the clerk and his fees for tran
script have been paid or secured, and as the 
supersedeas bond does not operate to secure 
the clerk's fees, held, in a particular case, 
that money for which the clerk had been 
garnished in an attachment proceeding was 
released by reason of proper steps not having 
been taken within the time specified: Peter
son v. Hays, 85-14. 

The provision of this section as to the 

SEC. 3932. From judgment against plaintiff. If a judgment in the 
action be also given against the plaintiff, he must, within the same time, 
take his appeal thereon, or such discharge shall be final. [C.73, § 3020; 
R., § 3241.] 

time for perfecting an appeal from a ruling 
discharging the attachment so as to preserve 
such attachment is applicable to an order 
made under the provisions of \ 3928 on an 
application of a third person claiming a lien 
upon or interest in the attached property: 
Byan v. Heenan, 76-589. 

The provisions of this section apply to at
tachment by garnishment: Farwell v. Tiffany, 
82-405. 

An appeal in an action to recover posses
sion of personal property against an officer 
claiming to hold it under an attachment is 
not governed by the provisions of this sec
tion: Linden v. Oreen, 81-365. 

Where jurisdiction of the court is not 
dependent upon the fact of attachment, this 
provision does not affect the right of appeal 
for other purposes. It relates only to the 
method of preserving the attachment lien: 
Mum v. Shannon, 86-363. 

to compel plaintiff to take his appeal from 
the judgment within the time within which 
he is required to perfect his appeal from the 
order. It is not designed to apply to any 
case in lieu of the preceding section, but to 
add to its requirements when judgment has 
been rendered against the plaintiff: Peterson 
v. Hays, 85-14. 

Judgment against plaintiff discharges the 
attachment without any order of court, and 
an appeal, taken after two days from the 
rendition of such judgment, will not revive 
the attachment: Harger v. Spofford, 44-369. 
And see notes to ? 3930. 

An appeal may be taken from an order 
discharging an attachment as well as from 
a final judgment, and this section is designed 

SEC. 3933. Liberal construction—amendments. This chapter shall 
be liberally construed, and the plaintiff, at any time when objection is made 
thereto, shall be permitted to amend any defect in the petition, affidavit, 
bond, writ or other proceeding; and no attachment shall be quashed or dis
missed, or the property attached released, if the defect in any of the pro
ceedings has or can be amended so as to show that a legal cause for the 
attachment existed at the time it was issued; and the court shall give the 
plaintiff a reasonable time to perfect such defective proceedings. [C. 73, § 
3021; R., §3242.] 
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73-60. And further as to the return, see 
notes to I 3964. 

Statutory provisions as to attachment 
should be liberally and not narrowly and 
technically construed: Richards v. Sclireiber, 
67 N. W., 569. 

Recitals in a writ that the petition was 
filed in the circuit court, when in fact the 
petition was filed in the district court, and 
the writ was under the seal of that court, 
held to be such defect as could be cured by 
amendment: Bock Island Plow Co. v. Bréese, 
83-553. 

Where a county had no engraved seal and 
a scroll was used, the writ reciting the facts, 
held, that the writ was valid: Conklin v. Wehr-
man, 43 Fed., 12. 

One of the evident purposes of this sec
tion is to prevent the loss to plaintiff, by 
reason of defects in the proceeding which he 
is willing and able to cure, of the benefits he 
would derive from the attachment, and to 
give him a reasonable opportunity to make 
necessary corrections. Until objection is 
made and a reasonable opportunity given to 
perfect proceedings in which there are 
curable errors, such proceedings will be 
treated as valid. Therefore, held, that after 
a motion to dismiss the attachment because 
the bond is not for a sufficient amount, plain
tiff should be allowed a reasonable time In 
which to file a sufficient bond, and if such 
bond is filed, the motion should be overruled: 
Griffith v. Milwaukee Harvester Co., 92-634. 

As to amendment of petition, see notes to 
I 3878. 

Amendments to the petition setting up no 
new ground of attachment, but merely mak
ing the original more specific, and to the 
bond as to the amount of the penalty, should 
be allowed, and the attachment, should not 
l>e dissolved for any defects thus corrected: 
Gourly v. Carmody, 23-212. 

A party is not to be prejudiced by any de
fects which are corrected by amendment: 
Wadsworth v. Cliteney, 13-576. 

An amendment is allowable correcting a 
defect in the form of the affidavit: Shaffer v. 
Sundwall, 33-579; Lowenstein v. Monroe, 52-
231: or a defect in the bond: Clieever v. Lane, 
•9-193; Holmes v. Budd, 11-186. 

A substituted bond is to be treated in all 
respects as if filed at the beginning of the 
action: Branch of Stale Bank v.Morria, 13-136. 

The objection that tae bond is not suffi
cient in amount may be avoided by substitu
tion of a sufficient bond: Van Winkle v. 
Stevens, 9-264. 

This section is broader than Rev., \ 3242, 
and clearly authorizes an amendment to a 
writ that is defective by reason of having the 
seal of the wrong court attached thereto: 
Murdough v. McFhei-rier, 49-479 (overruling 
Foss v. Isett, 4 G. Gr., 76, and Shaffer v. Suud-
wall, 33-579, decided under prior statutes). 

Where the writ was defective in not stat
ing the sum claimed in the action, held, that 
it might be amended in this respect after 
levy: Atkins v. Womeldorf, 53-150 

The sheriff's return on the writ of attach
ment may be amended u)>on application to 
the court after as well as before the expira
tion of his term of office: Jeffries v. Budloff, 

SEC. 3934. Sheriff—constables. The word ' ' sheriff, " o r " officer, ' ' as 
used in this chapter, is meant to apply to constables when the proceedings 
are in a justice's court, or the like officer of any other court. [G. 73, § 3023; 
R., § 3244; C.'51, § 1883.J 

CHAPTER 2. 

OF GARNISHMENT. 

SECTION 3935. How effected—notice. The officer serving a writ of 
attachment shall garnish such persons as the plaintiff may direct as sup
posed debtors, or having in possession property of the principal defendant, 
which shall be effected by a notice served in the manner and as an original 
notice in civil actions, forbidding his paying any debt owing such defendant, 
due or to become due, and requiring him to retain possession of all property 
of the defendant in his hands or under his control, to the end that the same 
may be dealt with according to law, and, unless answers are required to be 
taken as hereinafter provided, it shall cite the garnishee to appear on the 
first day of the next term, if the main cause is pending in a court of record, 
or not less than ten days thereafter, if such court is then in session, or on the 
day set for trial, if in a justice's court, and answer such interrogatories as 
may be propounded, or he will be liable to pay any judgment which the 
plaintiff may obtain against the defendant. [18 G. A., ch. 58; C. '73, §§ 2975, 
2979, 2981; R , §§ 3195, 3199, 3202; C. '51, §§ 1861, 1863, 1866.] 

Attachment necessary: Garnishment is 
simply a mode of attachment: Woodward v. 
Adams, 9-474. 

It is only where the sheriff has a writ of 

attachment that he is authorized to garnish: 
Vanfossen v. Anderson, 8-251. 

The authority of the officer to take the 
answer of the garnishee is dependent upon 
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the writ of attachment, and the written no
tice mentioned in <j 3939 is simply the prœcipe 
directing and demanding the discharge of 
the power conferred and the duty imposed 
by the statute. The service of garnishment 
process and the taking of the garnishee's 
answers are matters pertaining to the execu
tion of the writ: Ketwsha Stove Co. v. Stodd, 
82-540. 

To uphold a garnishment it is not neces
sary that an order be made by the court sus
taining the attachment: Ibid. 

It is a requisite to jurisdiction of the gar
nishee that there shall exist a live writ or 
process under which a garnishment is at
tempted, but if there is such writ and a serv
ice on the garnishee which though defective 
is followed by his appearance, judgment 
against him will be valid as against other 
claims, notwithstanding the defective notice: 
Wile v. Cohn, 63 Fed., 759. 

Garnishment is, however, also an incident 
Of execution: See I §3975, 3976. 

How shown: The proper evidence of the 
fact of garnishment is the officer's return on 
the writ of attachment. Such fact cannot 
be proved by parol evidence of the officer 
nor his indorsement of service upon the no
tice to the garnishee: Bock. v. Sinymaster, 
62-511. 

When the fact of garnishment is put in 
issue the proper evidence of it is the same 
as the evidence of any levy, to wit, the re
turn thereof. The fact that the garnishee 
appears and answers the interrogatories 
does not preclude him from afterwards put
ting in issue the fact of garnishment: Mc
Donald v. Moore, 65-171. 

Jurisdiction: Garnishment being in the 
nature of a proceeding in rem, the thing 
against which the proceeding is directed 
must be brought within the jurisdiction of 
the court by a virtual seizure thereof, and 
the court does not acquire jurisdiction ex
cept by the proper issuance of the writ of at
tachment and notice of garnishment there
under: Ibid. 

A proceeding in garnishment is in the na
ture of a proceeding in rem and the res or 
thing which is the subject of the action must 
be before the court Therefore, held, that a 
justice of the peace acquired no jurisdiction 
in agarnishinentproceedingunderan execu
tion issued in another county than that in 
which the notice of garnishment was served: 
Gaye v Maschnieyer, 72-696. 

If the proceeding is by publication and it 
is sought to eifect the attachment by service 
of notice of garnishment, and no debt is due 
at the time so as to be actually reached by 
sucli garnishment, the court acquires no ju
risdiction whatever in the case, and cannot 
acquire jurisdiction by reason of a debt after
wards arising from the party garnished to 
the defendant: Morris v. Union Pacific B. Co., 
56-135. 

Notice: Though the notice to a garnishee 
to appear and answer specifies the wrong 
court, yet, if answers are taken by the sheriff 
under execution from the proper court and 
such answers are duly returned, that court 
acquires jurisdiction to render judgment 
against the garnishee: Fanning v. Minnesota 
B. Co., 37-379. 

A notice to a garnishee requiring him to 
appear on any other day than the first day of 
the next term of the court is void, and con
fers no jurisdiction over such garnishee: 
Padden v. Moore, 58-703. 

Where a garnishee seeks in equity to 
have a judgment against him set aside on the 
ground that the notice was not sufficient to 
give the court jurisdiction, the burden is not 
upon him to show that the judgment is also-
erroneous, but is upon the adverse party who 
insists that it is just. The garnishee is not 
presumed to be indebted: Ibid. 

The garnishment process may be served 
before service of notice of action by attach
ment: Phillips v. Cermon, 43-101. 

The notice here contemplated is not pro
cess issued by the clerk, but a notice given 
by the officer holding the writ of attachment: 
Wile v. Cohn, 63 Fed., 759. 

Appearance of the garnishee will give 
the court jurisdiction and render the gar
nishment effectual, although the notice to 
appear is defective: Ibid. 

Where it is sought to attach the sum due 
by a railway company to a land owner for 
right of way taken by the company, the 
notice of garnishment should be served on 
the company and not upon the agent of the 
company individually, although such agent 
is authorized to procure the right of way, 
and is doing so at his own risk for a gross, 
sum: Buchanan County Bank v. Cedar Bapids. 
I. F. & N. W. B. Co., 62-494 

Where a notice of garnishment stated 
the name of defendant as being " N. Young, 
or N. S. Young," and on a motion by N. S. 
Young to discharge the garnishment, so far 
as any liability to said N. S. Young was con
cerned, it appeared that the original action 
was against N. Young alone, and N. S. Young 
was not a party thereto, and the motion of 
N. S Young in the garnishment proceedings 
was thereupon sustained, held, that such rul
ing of the court was not an adjudication in 
subsequent proceedings in the case that N. 
Young and N. S. Young were not the same 
person, and that the indebtedness was not 
due to N. S. Young; Allison v. Chicago, B. c£-
Q.B. Co., 76-209. 

Effect: The effect of the garnishment is 
to stop the payment of any debt, but it does- ' 
not prevent any transaction which does not 
grow out of the relation of debtor and credi
tor, as a sale of property to the garnishee for 
cash in hand, or a loan to him by the execu
tion debtor, for a limited time, of a horse, 
etc.: Victor v. Fire Ins. Co., 33-210, 214. 

No lien is acquired by garnishment: Mooar 
v. Walker, 46-164; McConnell v. Denham, 72-
494: Ware v. Purdy, 60 N.W., 526; Maish r. 
Bird, 48 Fed., 607. 

No lien on personal property can be ac
quired by process of garnishment, and the 
rights of a mortgagee whose mortgage was. 
made subsequently to the process of garnish
ment are not affected thereby: Booth v.Gish, 
75-451. 

A garnishment proceeding creates no lien 
upon real estate nor upon the rents and 
profits thereof: Clark v. Baynwnd, 84-251. 

Garnishment of a chattel mortgagee, for 
the surplus of the property over the amount 
of the debt secured does not create a lien 
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upon the property, but does create a claim 
upon the surplus which takes priority over a 
subsequent attachment of the property by 
the payment of the mortgage debt, under 
the provisions of \ 3905: Buck-Reiner Co. v. 
Beatly, 82-353. 

Where the creditor by attachment takes 
from the garnishee the goods for which he 
seeks to hold the garnishee personally he 
thereby waives his claim against the gar
nishee on that account: Toledo Savings Bank 
v. Johnson, 62 N.W., 749. 

Garnishment is simply one mode of attach
ment; it creates no lien upon the goods held 
by the garnishee but makes him personally 
liable. The attaching creditor may release 
the garnishee or take the goods held by him. 
But he does not render himself liable for 
conversion in taking the goods on attach
ment without having previously caused the 
holder to be garnished: J bid. 

The garnishment of the tenant for.the 
undivided share of the crop due to the land
lord does not take priority over a prior chat
tel mortgage given on such undivided share: 
Riddle v. Bow, 66 N.W., 1066. 

Where a creditor garnishes the chattel 
mortgagee, he acquires no lien on the prop
erty, but the creditor who attacks the valid
ity of the chattel mortgage may levy on the 
chattels as the property of the mortgagor, 
and he will thereby acquire priority over a 
subsequent mortgage given with notice of 
his levy: Clark v. Button, 92-247. And see 
notes to I 3891. 

To some extent a garnishment is a pro
ceeding in rem, but it is also a proceeding in 
personam. In either phase, however, notice 
of garnishment is essential to jurisdiction: 
Gilmore v. Cohn, 71 N. W., 244. 

In supplementary proceedings the gar
nishee may be required to account for the 
proceeds of property held by him at the 
time of the garnishment and subject thereto: 
McDonald v. Creager, 65 N. W., 1021. 

By the garnishment the plaintiff acquires 
an interest in property of the defendant held 
by the garnishee for which the garnishee 
may be required to account: Ibid. 

See further as to the effect of garnish
ment, notes to ¡S 3898. 

As to executor, see next section. 
Property in hands of agent: Where the 

answer of the garnishee showed that he was 
auditor and cashier of the corporation de
fendant in the principal action, and had 
charge of the accounts, receipted for cash 
remitted by its agents, made collections and 
disposed of the cash from time to time as di
rected by the general manager of the corpo
ration, and that he had, at the time of the 
garnishment, certain money belonging to 
the corporation kept in the safe provided by 
it, to which he alone had a key, held, that it 
was his duty as garnishee to retain the money 
on hand subject to the garnishment, and he 
could not escape liability on the ground that 
he did not have independent control of the 
money, but was under obligation to dispose 
of it as directed by his superiors: First Nat. 
Bank v. Davenport & St. P. R. Co., 45-120. 

Though the answer of the garnishee dis
closes that it was his duty to pay out the 
money in his possession on the order of an

other, the process of garnishment imposes 
upon him a paramount duty to retain it in 
his possession: Ibid. 

An attaching creditor cannot acquire by 
garnishment a higher or better r ight to the 
funds in the hands of the garnishee than the 
defendant had: Des Moines Cotton Mill Co. v. 
Cooper, 93-654. 

Therefore, where an agent deposits money 
belonging to his principal in his name as 
agent, creditors cannot by garnishment have 
such funds applied to the payment of their 
claims: Ibid. 

The possession or control referred to in 
this section is something more than con
structive possession or control. In order to 
make the garnishee liable he must have the 
property in his possession so that he can 
surrender it, if the court so directs, in exon
eration of his liability as garnishee. If out 
of possession and he can obtain it on demand, 
it may be that he is bound to make such de
mand, but nothing more can be required: 
Smalley v. Miller, 71-90. 

The fact that a railroad company receiv
ing household goods for transportation de
tains the same for some time under garnish
ment proceedings, without knowledge of the 
fact that they are claimed as exempt, but 
releases them within a reasonable time after 
receiving notice of that fact, will not render 
the company liable for damages on account 
of such detention: Hynds v. Wynn, 71-593. 

Where, by agreement between a railway 
company and a contractor, it was provided 
that the former might reserve out of money 
due the latter such amount as might become 
due by the contractor to laborers, and su
perintend the payment of the same, lield, 
that the money in the hands of the railway 
company thus reserved to be paid over to 
laborers was not subject to garnishment for 
the debts of the contractor: Taylor v. Bur
lington á M. R. R. Co., 5-114. 

A garnishment will be valid as against a 
fund of which the garnishee is the equitable 
custodian, although it is not within his pos
session: Des Moines County v. Hinkley, 62-637. 

As to executor see next section. 
What r ights reached: The garnishee pro

cess only reaches the right which the de
fendant actually has at the time in the prop
erty thereby sought to be attached: Thomas 
v. Hilllwuse, 17-67. 

The liability of a garnishee is measured 
by his obligation to the execution defendant 
at the time of service of garnishment: Hunt
ington v. Risdon, 43-517. 

Debts due defendant are levied on by 
garnishment, which is a mode of attachment: 
Woodward v. Adams, 9-474. 

The garnishee cannot be held for a debt 
which had no existence at the time of the 
garnishment but was subsequently con
tracted: Thomas v. Gibbons, 61-50. 

The debt due, or to become due, which 
the garnishee is required to refrain from 
paying under this section must be in exist
ence, and not incurred after the notice of 
garnishment, and it must be such as might 
in the absence of fraud be enforced by the 
judgment defendant against the garnishee: 
Thomas v. McDaneld, 71 N.W., 572. 

It must be made to appear that the gar-
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nishee was indebted to defendant at the time 
of service of notice. "Where the service of 
notice and the assignment by the debtor of 
his claim against the garnishee appeared to 
be of the same date, held, that the garnishee 
would not be liable without further proof 
that the service was prior to the assignment: 
Ware v. Davenport, 11-49. 

Judgment should not be rendered against 
the garnishee where it appears that his in
debtedness to the principal debtor is only 
conditional and it is not shown that the con
dition has been fulfilled: Williams v. Young, 
46-140. 

Where the claim of a land owner against 
a railway company for damages for right of 
way was pending in court upon a claim for a 
greater amount of damages than allowed by 
the commissioners, held, that the garnish
ment of the railway company would hold any 
amount afterwards found due or which the 
company should agree to pay in satisfaction 
of the claim: Buchanan County Bank v. Cedar 
Rapids, I. F. & N. W. B. Co., 62-494. 

Garnishee should not be held liable on a 
judgment where he has a cause of action 
which he might bring against the judgment 
creditor greater in amount than the amount 
of the judgment, even though such cause of 
action might have been interposed as a de
fense in the proceeding in which the judg
ment was recovered: Fairfield v. McNany, 
37-75. 

If a third person is garnished, in an action 
against one of two persons, for notes in his 
hands belonging to a partnership, and it ap
peal's that the partners are entitled to equal 
«hares therein, and no claim of fraud is set 
up by partnership creditors, judgment may 
be rendered against him for the interest of 
defendant partner remaining in his hands: 
Harlan v. Moriarty, 2 G. Gr.,486; Robinson v. 
Moriariy, 2 G. Gr., 497. 

Where the purchaser of property was ad
vised, after making the contract of purchase, 
that the property belonged to another, and 
gave his note to such other for the balance of 
the purchase price, and was subsequently 
garnished as the debtor of the person with 
whom the contract was made, held, that he 
would not be protected in making payment 
to the payee of the note, with knowledge that 
the indebtedness was actually due to the 
party from whom the purchase was made: 
Keskr v. St. John, 22-565. 

The fact that an innkeeper has a lien on 
the baggage of his guest for his charges will 
not prevent the guest from being garnished 
as the debtor of the innkeeper. The guest 
could, by paying over to the sheriff the 
amount due, release his baggage from the 
lien: CaldweU v. Stewart, 30-379. 

Where a conveyance of property from 
grantor to grantee is rescinded by the action 
of the grantor, after a conveyance has been 
made to a subsequent grantee, the original 
grantor is not a debtor of his first grantee 
and subject to garnishment as to the consid
eration which is to be refunded, but his lia
bility inures to the benefit of the subsequent 
grantee: Deere v. Young, 39-588. 

Where horses belonging to a married 
woman were entered at a fair by her hus

band in his name, and the entrance fee was 
paid with money belonging to her, held, that 
under circumstances rendering the return of 
the entrance money proper, such money vv:is 
not liable to garnishment by the creditor of 
the husband, although the payment thereof 
by the society to the husband would have re
lieved it from further liability: McArtliur e. 
Garman, 71-34. 

To hold a garnishee liable for property it 
must appear that at the service of the notice 
he has or has had such property in his pos
session or under his control: Kiggins v. 
Woodke, 78-34. 

The proceeding by garnishment does not 
obtain where the creditor seeks to subject 
the real estate of his debtor in the hands of 
third persons to the payment of his debts. 
The provisions for garnishment under exe
cution relate to personal property, and not 
to proceedings where the equitable interest 
of the debtor in real property is sought to be 
reached: Seymour v. Kramer, 5-285. 

Real estate of the debtor, the title to which 
is in another, cannot be reached by the proc
ess of garnishment: Baxter o. Myers, 85-32S. 

The rule that an attaching creditor cannot 
acquire through his attachment a higher or 
better right to the property attached than 
the defendant had when the attachment was 
levied unless he can show some fraud or col
lusion by which his rights have been im
paired is equally applicable in proceedings 
by garnishment: Shaver W. de C. Co. v. Hal-
sted, 78 730. 

In a particular case, held, that by garnish
ment proceedings a creditor had a lien upon 
proceeds of policies of insurance claimed by 
the wife of the debtor, and that she could 
not thereafter make any disposition thereof 
which would defeat the lien of the creditor 
on such fund: Ibid. 

It is only where the debtor of the defend
ant in execution is garnished that the rela
tion of debtor and creditor exists between 
the creditor and the garnishee; such relation 
does not exist by reason of the garnishment 
of one holding property of the debtor: Ibid. 

A garnishment in an action by attachment 
against the firm of S. Bros., held not to cover 
a debt due from the garnishee to the firm of 
S. & Co.. having one member in common 
with the firm of S. Bros. : Brumwell v. Steb-
bins. 83-425. 

Wrhere the question was whether the gar
nishee was the owner of certain property 
claimed to have been procured for him by the 
defendant, or whether the property belonged 
to defendant, and was transferred to the gar
nishee in fraud of creditors, held, that the 
person from whom the property was orig
inally procured was not a necessary party: 
Capital City Bank v. Wakefield, 83-46. 

A garnishment under an execution is an 
effectual method of enforcing a claim of 
parties who claim that the property is held 
by garnishee under a fraudulent transfer 
from one against whom the judgment is ren
dered: GoU & Frank Co. v. Miller, 87-426. 

Where the purchaser of property is gar 
nished by a creditor of the vendor, claiming 
the transfer to be fraudulent, the question is 
whether the garnishee, that is, the pur-
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chaser, was in possession of the property or 
had the control thereof when he was gar
nished. When he is served with notice of 
garnishment it is his duty not to further dis
pose of the property and to refrain from sell
ing it or otherwise realizing upon it; he is 
liable therefor as for conversion, at least 
this is true in an equitable proceeding: Lid-
die v. Allen, 90-738. 

By garnishment against the mortgagee a 
creditor claiming the mortgage to be fraudu
lent as to him may reach the entire value of 
the mortgaged property: Citizens Stale Bank 
v. Council Bluffs Fuel Co., 89-618. 

While it is the general rule that the gar
nishee's liability to the defendant is the 
measure of his liability to the creditor of 
the defendant yet this rule is in no sense 
universal, and when the garnishee holds 
property of defendant under a fraudulent 
transfer or arrangement, the right of the 
plaintiff to hold the garnishee liable is not 
limited to the defendant's right against the 
garnishee: Ibid. 

Capital stock: At common law stock in 
an incorpoated company could not be reached 
under an attachment, nor a valid transfer 
thereof prevented. The attaching creditor 
must follow the mode pointed out by \ 3894, 
which requires notice to the president or 
other officer that the stock has been attached. 
Garnishment of the secretary as an individual 
will not accomplish the object, even though 
he understands that the attachment of the 
stock is intended: Moowr v. Walker, 46-164. 

The garnishment of one who has in his 
possession certificates of stock belonging to 
the debtor will not create a lien upon such 
stock. The method pointed out in \ 3894 must 
be pursued: Yownkin v. Collier, 47 Fed., 571. 

Interest of mortgagee: The interest of 
the mortgagee of real property cannot be 
seized under attachment by levy on the land. 
The method of procedure is by garnishment: 
Courtney v. Cari; 6-238. 

A landlord's r ight to a share of the crops 
grown on the leased premises can only be 
reached by garnishment of the tenant: How
ard County v. Kyte, 69-307. 

Interest of morgtagee of chattels: A 
mortgagee of personal property not in his 
possession is not liable on garnishment for 
such property, or the amount of which the 
value thereof exceeds his claim: Curtis v. 
Baymond, 29-52; First Nat. Bank v. Perry, 29-
266. 

But the mortgagee in possession may be 
garnished for the surplus remaining in his 
hands: Doane v. Garretson, 24-351. 

Unconditional judgment cannot be ren
dered against a chattel mortgagee, as gar
nishee, for the excess of the value of the 
mortgaged property over his debt, where he 
is not in actual possession of the property by 
virtue of the mortgage: Fountain v. Smith, 
70-282. 

The equity of redemption of the mort
gagor of personal property after condition 
broken is subject to sale or transfer as other 
property and passes under a general assign
ment. After such general assignment the 
mortgagee is not subject to garnishment in a 
suit against the mortgagor: Gimble v. Ferqu-
a»n, 58-414. 

Where it was agreed by and between the 
mortgagor and attaching creditors and the 
mortgagee that the property should be sold 
in bulk and the proceeds applied upon the 
attachment, held, that the proceeding oper
ated as a transfer of the equity of redemption 
of the mortgagor, and took priority over a 
subsequent garnishment by a second attach
ing creditor of the surplus in the sheriff's 
hands after the satisfaction of the first mort
gage: Phelps v. Winters, 59-561. 

The mortgagee of a stock of merchandise, 
when garnished while in possession, may 
discharge the landlord's lien for accrued 
rent out of surplus left after satisfying his 
mortgage, without being liable under gar
nishment for the amount thus applied: Doane 
v. Garretson, 24-351. 

Fraudulent mortgagees, who are gar
nished by the mortgagor's creditors, must 
retain the property or its proceeds, and if 
they part with the same in payment of the 
mortgagor's debts they act at their peril: 
Brainard v. Van Kuran, 22-261. 

A person holding property under a bill of 
sale to secure him for any liability as surety 
may be garnished for the proceeds of such 
property remaining after satisfying his 
claim: Davis v. Wilson, 52-187. 

Exempt earnings: While a garnishment 
of an employer for wages of his employe will 
hold not only wages due but such as after
wards become due, yet, as the employe, if a 
married man, is entitled to have ninety days' 
wages exempt (under \ 4011), the employer 
is not to be held liable to judgment in such 
case, unless it appears that at the time of 
garnishment, or some time subsequent 
thereto, he had more than ninety days' 
wages in his hands: Davis v. Humphrey, %¿-
137. 

The burden rests upon defendant or gar
nishee to show that an amount due to the de
fendant in the principal action is exempt as 
earnings, and, unless that fact clearly ap
pears, the debt will be held subject to gar
nishment: Oakes v. Marquardt, 49-643. 

The debtor cannot, in a garnishment pro
ceeding, appear and plead an exemption 
under the laws of another state: Leiber v. 
Union Pacific B. Co., 49-688. 

A debt due to a nonresident for services 
performed in another state may be attached 
in an action in this state by publication 
against such nonresident, by garnishment 
of the debtor in this state, notwithstanding 
any custom of the garnishee to pay for such 
services in the state where they are ren
dered: Mooney v. Union Pacific B. Co., 60-346. 

Exemption laws of another state are not 
to be relied upon as a defense, either by the 
garnishee or by the judgment debtor: Broad-
street v. Clark, 65-670. 

Property out of the state: Personal prop
erty under the control of the garnishee, but 
situated out of the state where suit is brought, 
cannot be reached by process of garnishment; 
and this rule is especially applicable to prop
erty in the possession of a carrier, and in 
course of transportation outside of the state: 
Montrose Pickle Co. v. Dodsm% & Hills Mfg. 
Co., 76-172. 

It seems that under a garnishment pro
ceeding against a nonresident over whom 
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jurisdiction is acquired while temporarily 
within the state, the court cannot reach in
debtedness which is not in any way con
nected with any office or agency of the gar
nishee within the state: German Bank v. 
American F. Ins. Co., 83-491. 

But where the garnishee in an action in 
another state was a corporation which was 
doing business in such state, and might have 
been subject to service of process, held, that 
it would be presumed in favor of a judgment 
against the garnishee in such proceeding that 
the laws of the state were such as to give 
the court jurisdiction: Ibid. 

Proceedings by garnishment are in effect 
a suit by the defendant in the name of the 
plaintiff against the garnishee: IMd. 

A debt due in another state to a person 
residing there will be exempt in accordance 
with the laws of that state, which the courts 
of this state will recognize, although having 
personal jurisdiction: Mason v. Beebe, 44 
Fed., 556. 

After commencement of proceedings in 
garnishment in this state against a railroad 
company for wages due to defendant, an em
ploye of the company in another state, a 
suit in such other state by the employe 
against the company will not affect the lia
bility of the company in this state under the 
garnishment; even though as a result of this 
holding the garnishee might be held twice 
liable for the same indebtedness, such result 
furnishes no reason for relaxing the well 
settled rule of law in favor of the court first 
obtaining jurisdiction: Willard v. Sturm, 65 
N.W., 847. 

A creditor cannot, by instituting a gar
nishment proceeding in another state, seize 
a debt due the debtor in this state, and which 
would be here exempt from execution: Teu-
yer v. Landsley, 69 -725; Hager v. Adams, 70-
746. 

Assignment: Where the creditor of the 
garnishee has, by assignment, in any form 
appropriated the property or indebtedness, 
and the assignment has been accepted by the 
assignee, the garnishee cannot be held liable: 
Smith v. Clarke, 9-241. 

An equitable assignment will secure the 

property against garnishment for a debt of 
the assignor, though no notice be given to 
the party holding the property prior to the 
attachment, if such notice is given in time to 
enable the garnishee to bring it before the 
court in time for judgment: Ibid. 

The assignee of. a non-negotiable debt 
should give notieeiof the assignment to the 
garnishee in time to enable him to show such 
assignment in his answer, or at least before 
judgment against him: Walters v. Washington 
Ins. Co., 1-404. 

A garnishee who has notice of the assign
ment before answering and fails to set up 
that fact by way of defense, and allows judg
ment to go against him cannot plead such 
judgment against the assignee: Ibid ; Dalhoff 
v. Coffman, 37-283. 

The assignment of a debt will be good as 
against a garnishment of the debtor in a pro
ceeding against the original assignor, though 
the claim is not taken by the assignee as 
payment but only as collateral security: 
Moore v. Lowrey, 25-336. 

The assignor of a judgment taking it sub
ject to garnishment of the judgment debtor 
acquires no right as against the plaintiff in 
the garnishment: PhUlips v. Qermon, 43-101. 

A debtor having notice of the assignment 
of the debt before garnishment cannot be 
held liable in an action against the assignor: 
Bailey v. Union Pacific B. Co., 62-354. 

The garnishee cannot by reason of the 
garnishment be placed in any more favor
able or unfavorable position than he would 
be were the claim being enforced against 
him by his creditor: Metcalf v. Kineaid, 87-
443. 

By assignment of wages not yet due, an 
employe may prevent garnishment of his 
employer for such wages: Ibid. 

Where garnishee was by agreement un
der obligation to pay the amount of his 
debt to a party who had a lien thereon as 
against the creditor of such garnishee, held, 
that the claim under the garnishment was 
subordinate to the obligation of the gar
nishee under such agreement: Bergman v. 
Guthrie, 89-290. 

As to negotiable paper, see \ 3950. 

SEC. 3936. Of officer, judgment debtor, executor, municipal cor
poration. A sheriff or constable may be garnished for money of the defend
ant in his hands; a judgment debtor of the defendant, when the judgment 
has not been assigned on the record, or by writing filed in the office of the 
clerk and by him minuted as an assignment on the margin of the judgment 
docket; and an executor, for money due from decedent; but a municipal or 
political corporation shall not be garnished. [C. 73, § 2976; R., § 3196; C'51, 
§ 1862.] 

Property in. hands of officer: Where 
money of a debtor was taken under a search-
warrant sworn out by a third person, and was 
in the hands of a justice of the peace to whom 
the search-warrant was returned, held, that a 
creditor of the prisoner might attach such 
money for his debt: Patterson v. Pratt, 19-358. 

So an officer who in making an arrest has 
searched the person of the prisoner and taken 
therefrom property, such as a watch, money, 
etc., may be garnished for such property by 
a creditor of the prisoner, it not appearing 

that the arrest was collusively made or with 
any fraudulent purpose: Beifsnyder v. Lee, 44-
101. 

But property taken by an officer from the 
person of a prisoner which is not connected 
with the crime is to be deemed in the per
sonal possession of the prisoner and cannot 
be attached in the officer's hands: Commer
cial Exchange Bank v. McLeod, 65-665. 

A sheriff may, at the suit of the creditor 
of the mortgagor, be garnished for any bal
ance of proceeds of the sale of property under 
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a chattel mortgage, put in his hands for col
lection, remainingafter satisfying the mort
gage: Hoffman v.TVetherell, 42-89. 

And in such case, held, that a garnishment 
proceeding against the mortgagee of the 
property would not bind the balance in the 
hands of the officer: Ibid. 

Where a deputy sheriff, proceeding to 
foreclose a chattel mortgage, seized a sum of 
money not covered by the mortgage, held, 
that he was liable therefor in a garnishment 
proceeding in which he was served with 
notice of garnishment before paying the 
money over to the mortgagee to apply on his 
claim: Minthorn v. Hemphill, 73-257. 

An executor cannot be held liable as 
garnishee in his individual capacity for an 
indebtedness due as executor: Clark v. Shra-
der, 41-491. 

The current of authorities holds execu
tors and administrators not subject to gar
nishment until payment of the creditor's 
claim against the estate has been ordered, or 
the estate has been fully administered upon, 
the accounts settled, and an order for distri
bution made. Then the executor becomes 
personally liable, and may be served with 
notice as garnishee in his individual capac
ity. It is evident that this section was in
tended to give the right to garnish an execu
tor before such an order, and that he may be 
garnished as to a legacy or distributive share 
as well as for a debt due from the estate: 
Boyer v. Hawkins, 86-40. 

An administrator cannot be garnished 
under a judgment against himself in his indi
vidual capacity for money held by him as 
administrator to which he as an individual 
is entitled as a distributive share in the es
tate: Shepherd v. Bridenstine, 80-225. 

Receiver: Property in the hands of a re
ceiver is in the custody of the law, and there
fore not liable to seizure on execution: Mar
tin v. Davis, 21-635. 

Exemption from garnishment: The ex
ception of municipal corporations from lia

bility to garnishment is the only exemption 
from such liability: Caldwell v. Stewart, 30-
379. 

Corporations generally may be gar-
nisheed. So held of a railroad company: 
Taylor v. Burlington & M. R. B. Co., 5 114. 

Under statutory provisions which did not 
exempt a municipal corporation from gar
nishment, held, that a corporation, whether 
public or private, might be garnished, and 
that if there was any exemption of a munici
pal corporation, such an exemption was a 
privilege which it alone could assert, and 
which could not be interposed by the debtor: 
Wales v. Muscatine, 4-302; Burton v. District 
Tp, 11-166. 

The provisions of this section as to munici
pal corporations apply to all cases and with
out condition, and are not dependent upon 
whether such exemption is necessary to pro
tect them against embarrassment in the ex
ecution of their political, civil or corporate 
duties: Jenks v. Osceola Tp, 45-554. 

•Waiver: The municipal corporation itself 
may waive the exemption in its favor; and 
where the objection was not raised until 
upon a second trial, when the court first in
structed in regard thereto, held, that the 
right to the exemption had been waived and 
could not then be raised: C'lapp v. Walker, 25-
315. 

Where a municipal corporation, at the 
same term at which its answer in the gar
nishment proceeding made before a commis
sioner was reported to the court, raised the 
question of its r ight to exemption under the 
law, held, that such claim was in time and 
not waived: Jenks v. Osceola Tp, 45-554. 

The fact that a county brings an action 
to determine to whom it shall pay a sum of 
money due by it to a contractor, and makes 
a creditor who has attempted to garnish the 
county for its indebtedness to him a party to 
the action, does not constitute a waiver of 
exemption from garnishment: Des Moines 
County v. Hinkley, 62-637. 

SEC. 3937. Fund in court. Where the property to be attached is a 
fund in court, the execution of a writ of attachment shall be by leaving with 
the clerk of the court a copy thereof, with notice, specifying the fund. [C. '73, 
§ 2977; R., § 3197.] 

Money in the hands of an officer of the justice, was attached for a debt due his 
court may be attached as here provided. So creditor: Patterson v. Pratt, 19-358. 
held, where the money of a debtor, being Property in the hands of a receiver is in 
taken under a search-warrant sworn out by the custody of the law, and therefore not 
.another person, and being in the hands of a liable to seizure on execution: Martin v. 

Davis, 21-535. 
SEC. 3938. Death, of garnishee. If the garnishee dies after he has 

been summoned by garnishment and pending the litigation, the proceedings 
may be revived by or against his heirs or legal representatives. [C. '73, § 
2978; R., 3198.] 

SEC. 3939. Sheriff may take answers. When the plaintiff, in writing, 
«directs the sheriff to take the answer of the garnishee, he shall put to him 
the following questions: 

1. Are you in any manner indebted to the defendant in this suit, or do you 
•owe him money or property which is not yet due? If so, state the partic
ulars; 

2. Have you in your possession or under your control any property, 
rights or credits of the said defendants? If so, what is the value of the 
.same? and state all particulars; 
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3. Do you know of any debts owing the said defendant, whether due or 
not due, or any property, rights or credits belonging to him and now in the 
possession or under the control of others? If so, state the particulars. 

The sheriff shall append the examination to his return. [C.73, § 2980; 
E., §§ 3200-1; C'51, §§ 1864-5.] 

I t is only when the sheriff has a writ of 
attachment that he is authorized to take an
swers as here provided: Vanfossen v. Ander
son, 8-251. 

The fact that the plaintiff does not give 
the sheriff written direction to take the an

swers of the garnishee does not invalidate his 
acts in taking such answers: Kenosha Stove 
Co. v. Shedd, 82-540. 

A deputy sheriff may administer the oatb 
to the garnishee: Conable v. Hylton, 10-593. 

As to answers, see I 3941 and notes. 

SEC. 3940. Garnishee required to appear. If the garnishee refuses 
to answer fully and unequivocally all the foregoing interrogatories, he 
shall be notified to appear and answer as above provided, and he may 
be so required in any event, if the plaintiff so notifies him. [C. '73, § 2981 ; 
R.,§3202; C'51, §1866.] 

The questions need not be propounded or 
filed until the garnishee has appeared to 
answer: Pannenter v. Chüds, 12-22. 

The plaintiff is not precluded by the fact 
that the garnishee makes answer to the sher
iff from prosecuting the examination further 
if he sees fit: Thompson v. Silvers, 59--670. 

The creditop has the right to examine the 
garnishee personally, and where the 

swer, held, that such answer was properly 
stricken from the files and judgment ren
dered against him on default: Penn v. Pelan, 
52-535. 

Delay in taking the garnishee's answer 
will not be a ground for discharge, as the 
garnishee can apply to the court at any time, 
and have his answer taken, if it is found 
proper to do so: Boyer v. Hawkins, 86-40. gar 

nishee did not appear, but filed a sworn an-
SEC. 3941. Examination. The questions propounded to the garnishee 

in court may be such as are above prescribed to be asked by the sheriff, and 
such others as the court may think proper. [0.73, § 2982; R., § 3203; C. '51, 
§ 1867.] 

It is within the discretion of the court to 
require that questions to be propounded to 
the garnishee shall be reduced to writing 
and submitted to the court before answer: 
Elicood v. Crowley, 64-68. 

A wife who is garnished as the debtor of 
her husband is not exempt from answering 
on the ground that her answers would be 
testimony against her husband. I t is not to 
be regarded as against her husband's inter
est that his property in he* hands is sub
jected to payment of his debts: Thompson 
v. Silvers, 59-670'. 

Where a corporation aggregate is gar
nished it may answer in Writing' through 
some officer or agent duly authorized: Bailey 
v. Union Pacific B. Co., 62-35*. 

Where the garnishee objects to the com
petency of a question asked him, he should, 
after the court has determined that the ques
tion is a proper one, have an opportunity to 
respond before being charged absolutely: 
Sawyer v. Webb, 5-315. 

The answer of garnishee is competent 
evidence on the trial of the issue as to his 
liability: Fairfield v. McNany, 37-75. 

The credit and weight to which the an
swer of the garnishee is entitled should be 
left to the jury: Drake v. Buck, 35-472. 

The garnishee's answer is not a pleading 
in the case, but is in the nature of evidence, 
and, therefore, is not a part of the record 
unless made so by a bill of exceptions: 
Brainard v. Simmons, 58-464. 

While the garnishee may be required not 
only to answer with reference to his liabil
ity, but to disclose what he knows with ref
erence to other persons who may have prop

erty or credits of the debtor under their 
control, such answer does not bind anyone 
but the one making it. Therefore, the an
swer of a member of the firm, garnished 
individually, will not be binding upon the 
firm: Bean v. Barney, 10-498. 

The garnishee's answer is not competent 
evidence on an issue raised by an intervenor 
claiming the debt sought to be reached by 
the garnishment: Easley v. CHbbs, 29-129. 

The answer of the garnishee may be used 
as an admission against him, the same as 
any other declaration, but is not conclusive, 
i t not appearing that the other party has 
acted upon it so as to constitute an estop
pel, the person seeking to hold the garnishee 
bound by such answer not having been a 
party to the case in which the answer was 
made: Walker v. Irwin, 62 N.W., 785. 

A debtor who procures himself to be gar
nished without the knowledge of his cred
itor, for a debt the proceeds of which are ex
empt, and does not set up such exemption, 
or notify his creditors so that the latter may 
do so, is guilty of fraud, and will not be re
leased from liability by a judgment against 
him: Smith v. Dickson, 58-444. 

Whether a garnishee is required to set 
up any defense that the debtor may have, as 
that the property or debt is exempt, or 
should notify the debtor of the fact of gar
nishment, in order that the latter may set 
up such defense, quaere: Moore v. Chicago, R. 
I. & P. B. Co., 43-385; Leiberv. Union Pacific 
B. Co., 49-S88. 

An answer of the garnishee that he was 
informed and believed that the defendant was 
a married man living with his family, held not 
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sufficient to show the right of exemption, for 
the reason that it did not allege such to be 
the fact, nor al lege that he was a resident of 
the state: Smith v. Chicago & N. W. B. Co., 
60-312. 

Where the garnishee interposes an objec
tion that the indebtedness is exempt and 
defendant has notice of the proceeding, and 
judgment is nevertheless rendered against 
garnishee, such judgment is conclusive 
against defendant in any subsequent action 
to recover the indebtedness. It is his duty 
to set up the exemption and to appeal from 
the judgment rendered, if erroneous: Wig-
watt v. Union Coal, etc.,Co., 37-129. 

An assignee of non-negotiable paper must 
give the maker notice of the assignment be
fore such maker is required to answer as 
garnishee in a suit against the assignor, or 
at least before judgment is rendered against 
such garnishee, or he will be barred by such 
judgment: Walters v. Washington Ins. Co., 
1-404; McCoid v. Beatty, 12-299. 

If the paper is assigned after the garnish
ment of the maker he may be held liable, 
notwithstanding he knew of the assignment 
before answering: Stevens v. Pugh, 12-430. 

Up to final judgment against him the gar
nishee may protect himself from liability by 
showing the assignment of the debt to a third 
person, made before the garnishment, and 

judgment in garnishment will not bar an ac
tion against the garnishee by such assignee 
if the garnishee had notice of the assign
ment before final judgment: McPhail v. 
Hyatt, 29-137. 

Where an attorney was garnished for 
money collected by him on a note, and had 
knowledge of facts which, if made known, 
would have protected the rights of an as
signee of such note, held, that he should 
have set up such facts in his answer: Large 
v. Moore, 17-258. 

Where a debtor is garnished in a suit 
against his creditor, but no judgment has 
been rendered in the proceeding, he may, in 
defense to an action by an assignee of his 
creditor's claim, to whom such claim has 
been assigned after the garnishment, plead 
the pendency of such proceeding as matter 
in abatement, but not in bar of the action: 
Clise v. Freéborne, 27-280. 

If the judgment on which the execution 
was issued, although voidable for error on 
appeal, is not void, it is sufficient to protect 
the garnishee, and he cannot object thereto: 
Houston v. Walcott, 1-86. 

The provisions of ? 3928 as to intervention 
are applicable in cases of garnishment under 
execution as well as in garnishment under 
attachment: Edwards v. Cosgro, 71-296. 

In general, see notes to \ 3935. 

SEC. 3942. Witness fees. Where the garnishee is required to appear 
at court, unless he has refused to answer as contemplated above, he is enti
tled to the pay and mileage of a witness, and may, in like manner, require 
advance payment before any liability shall arise for non-attendance. [C. '73, 
§ 2983; R., § 3204; C. '51, § 1868.] 

The non-payment of the fees of a gar
nishee, if lawfully demanded, will excuse his 
failure to testify, but if he appears without 
prepayment of fees, he cannot then demand 
mileage before testifying, and judgment may 
be rendered against him for failure or re
fusal to testify on account of such non-pay
ment: Stockberger v. Lindsey, 65-471. 

If his fees are not tendered the garnishee 
may refuse to attend, but will not be released 
from his obligation to retain any property 
belonging to, or money due, defendant, and 
his attendance may be secured at a subse
quent term by proper summons and tender 
of fees: Westphal v. Clark, 42-371. 

The power to compel the attendance of a 
garnishee is not limited to seventy miles, as 
is provided in case of witnesses: 1 bid. 

SEC. 3943. Failure to appear or answer—cause shown. If, duly 
summoned, and his fees tendered when demanded, he fails to appear and 
answer the interrogatories propounded to him without sufficient excuse, he 
shall be presumed to be indebted to the defendant to the full amount of 
the plaintiff's demand for a mere failure to appear, but no judgment shall 
be rendered against him until he has had an opportunity to show cause 
against the same. [C. 73, §§ 2984-5; R., §§ 3205-6; C. '51, §§ 1869-70.] 

Refusal to answer: Where a garnishee 
refused to answer questions propounded be
fore a referee appointed to take such answers, 
and plaintiff, upon the facts being reported 
by the referee, moved for an order requiring 
her to answer at a particular time, at which 
time she refused to answer and her refusal 
was sustained by the court, held, upon ap
peal, that although the plaintiff might have 
been entitled to judgment by default against 
the garnishee for refusal to answer questions 
propounded by the referee, yet, having ob
tained an order for further examination, he 
could not have judgment against the gar
nishee for refusal to answer when the court 
sustained her objections, although in so do

ing the court erred: Thompson v. Silvers, 59-
670. 

Default: Where the garnishee was noti
fied to appear and answer at the March term, 
but no appearance being made by him then, 
or at any time, default was taken at the Oc
tober term of the next year, held, that such 
default was properly rendered, and it was 
immaterial whether a continuance from term 
to term was entered or not: Langford v. Ot-
tumwa Water Power Co., 53-415. 

A slighter showing of diligence or excuse 
will be sufficient to warrant setting aside 
default against a garnishee than in case of 
default against a defendant: Evans v. Mohn, 
55-302. 
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Where a court appoints a commissioner 
to take the answer of a garnishee, without 
fixing a time or place for such answer, the 
garnishee should not be judged in default 
for failure to appear and answer unless noti
fied by the commissioner of the time and 
place fixed for taking his answer: Thomas 
v. Hoffman, 62-125. 

Where judgment has been rendered 
against garnishee for failure to appear when 
he has not been served with notice to appear, 
he may at a subsequent term have the judg
ment against him vacated upon motion: Ibid. 

Where the garnishee has appeared in the 
case, and is afterwards found to be in default 
for failure to answer, he is not entitled to 
the benefits of this section with reference 
to an opportunity to show cause: McDonald 
v. Finney, 87-529. 

I t is not essential that such notice be 
served ten days before the term at which 
judgment is sought. Where it was served 
during the term, but more than ten days 
before the time at which the garnishee was 
required to show cause, held, that it was suf
ficient. Also, held, that it was not error, in 
the absence of any appearance by the gar
nishee in response to such notice, to render 
final judgment against him at a later day in 
the term than that fixed in the notice: Lang-
ford v. Ottimvwa Water Power Co., 53-415. 

Where the court has not acquired juris
diction of the garnishee by proper notice, 
the fact that the garnishee, when served 
with notice to show cause why execution 
should not issue against him appears and 
protests that the court has acquired no juris
diction, will not render judgment by it valid: 
Padden v. Moore, 58-703. 

The garnishee may, when called upon to 
show cause why judgment should not be ren
dered against him, answer to the original 
notice of garnishment, although he is in de
fault by failing to appear as required in such 

notice. His answer to the merits should be 
presented with his excuse for default, but it 
is not to be considered until his excuse is 
held sufficient and his default set aside: 
Fifield v. Wood, 9-249. 

Garnishee should not only rebut the pre
sumption of indebtedness, but show sufficient 
excuse for his default: Parmenter v. Childs, 
12-22. 

Where default has been rendered against 
a garnishee who has appeared, but has failed 
to answer in accordance with an order of the 
court, judgment by default may be rendered 
against him as for failure to plead, and such 
a default can only be set aside under the 
provisions relative to setting aside judg
ments by default in general: Scamahorn v. 
Scott, 42-529. 

As long as the judgment against the gar
nishee stands as only for failure to appear, 
and until he is called on to show cause, he 
may protect himself from liability by show
ing an assignment of the debt from the judg
ment debtor to another, and the judgment 
in garnishment will not bar an action against 
the garnishee by the assignee of the claim: 
McPhail v. Hyatt, 29-137. 

Further as to assignment, see notes to § 
3941. 

The notice required to be given garnishee 
of an opportunity to show cause is not a 
scire facias: Duncan v. Sangamo F. Ins. Co., 
35-20. 

The showing in a particular case held suf
ficient to sustain the setting aside of default 
against the garnishee for failure to appear: 
Westphal v. Clark, 46-262. 

The judgment which can be rendered 
against garnishee after he has been given 
an opportunity to show cause, in default of 
appearance, should not be greater than that 
for want of appearance. It is not proper to 
add interest or costs: Longford v. Ottumwa 
Water Power Co., 53-415. 

SEC. 3944. Paying or delivering. A garnishee may, at anytime after 
answer, exonerate himself from further responsibility by paying over to 
the sheriff the amount owing by him to the defendant, and placing at the 
sheriff's disposal the property of the defendant, or so much of said debts 
and property as is equal to the value of the property to be attached. [C. '73, 
§ 2986; R., § 3207; C 5 1 , § 1871.J 

The garnishee cannot be held liable for 
not turning over property to the sheriff, 
where he holds such property under a lien 
which has not been satisfied: Smith ». Clarke, 
9-241. 

A failure to tender or bring into court 
money or property in his hands liable to gar
nishment does not subject the garnishee to 
costs: Randolph v. Heaslip, 11-37. 

A garnishee is not liable for interest un
less it be shown that he used the money for 
which he is liable, instead of setting it apart 
as a separate fund; and this rule is not 
changed by the fact that he might, under 
the provisions of statute, pay over the money 
to the sheriff: Moore v. Loiorey, 25-336. 

Where property is turned over by the 
garnishee to an officer upon certain condi
tions, such conditions should be recognized 
when shown to the court, and carried out: 
Buckham v. Wolf, 58-601. 

The statutory provision with reference to 
turning over property does not authorize the 
discharge of a judgment against a garnishee 
upon the payment of a sum less than the 
amount of such judgment, even though the 
judgment rendered is for an amount greater 
than the amount actually due: Burlington & 
M. R. R. Co. v. Hall, 37-620. 

The fact that the garnishee is entitled to 
discharge upon delivery of property in his 
possession snows that it was not intended to 
reach by garnishment property outside of 
the state, and which the garnishee himself 
must therefore transport at his own expense 
within the state in order to effect such de
livery: Montrose Pickle Co. v. Dodson & Hills 
Mfg. Co., 76-172. 

The responsibility from which the gar
nishee is to stand exonerated on payment to 
the sheriff of the money or delivery to him 
of the property belonging to the defendant, 
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is liability to the defendant and not a liabil
ity which may exist to other^parties growing 
out of such transaction: Kramer v. Adams, 
63 N. W., 180. 

Therefore, where the purchaser of grain 
from a tenant subject to the landlord's lien 
was garnished in an action by the landlord 

against the tenant for rent and exonerated 
himself by delivery to the sheriff of the prop
erty of the tenant in his hands, hi Id, that 
such delivery did not exonerate him from 
the liability to the landlord for convert
ing property which was subject to the land
lord's lien: Ibid. 

SEC. 3946. Answer controverted. When the garnishee has answered 
the interrogatories propounded to him, the plaintiff may controvert them by-
pleading thereto, and an issue may be joined, which shall be tried in the 
usual manner, upon which trial such answer of the garnishee shall be com
petent testimony. [C.73, § 2987; R., § 3208; C'51, § 1872.] 

Notice of subsequent proceedings: The 
garnishee is bound to take notice of proceed
ings subsequent to his answer until he is dis
charged. He may move for a discharge 
upon filing his answer: Chase v. Foster, 9-429. 

If issue is not taken upon the answer of 
the garnishee at the term it is filed, the 
garnishee is entitled to notice: Kienne v. An
derson, 13-565. 

Issue upon guarnishee's answer: The 
plaintiff may take issue upon the general 
answer of the garnishee denying indebted
ness: Bebb v. Preston, 3-325. 

While it may be that formal pleadings 
are not necessary in reply to the answer of a 
garnishee in order to enable the defendant 
to dispute its truthfulness by evidence, yet, 
when the plaintiff files an answer setting up 
the facts upon which he bases the denial of 
the garnishee's answer, thus presenting an 
issue of fact, he cannot depart therefrom and 
ask recovery upon grounds not pleaded; 
Freese v. Co-operative Coal Co., 67-42. 

Where plaintiff, seeking to take issue on 
the garnishee'c answer, filed a pleading con
troverting and denying the same and alleg
ing that the garnishee was indebted to plain
tiff in a certain sum, and asking judgment 
therefor without stating the facts constitut
ing the indebtedness, Iield, that such plead
ing not having been assailed by motion or 
demurrer, the garnishee could not object to 
the introduction of evidence thereunder on 
the ground that it did not raise any issue: 
Buby v. Schee, 51-422. 

Whether the facts disclosed in the answer 
of the garnishee show an indebtedness to the 
principal debtor is a question of law which 
may be reviewed upon an appeal to the su
preme court, but when the garnishee's an
swer is denied and evidence is introduced on 
both sides upon the issue thus made, which 
issue is tried and decided, the supreme court 
cannot pass upon the correctness of the de
cision without having the entire evidence be
fore it: Slieppard v. Downing, 14-597. 

Where plaintiff sought to take issue 
upon the answers of two garnishees by one 
pleading, and one of them was on motion 
discharged from the issue raised thereby, 
held, that it was error to strike from the files 
a subsequent pleading by the plaintiff con
troverting the answer of such other gar
nishee: Coffman v. Ford, 56-185. 

When an intervenor in the garnishment 
proceeding who claims an assignment of the 
debt to him prior to the service of garnish
ment process has introduced evidence tend
ing to establish such claim, he is entitled to 

judgment unless other facts are properly 
shown which defeat his claim, and the gar
nishee's answer is not competent evidence 
on such issue: Fasky v. Gibus, 29-129. 

I t is not necessary that plaintiff's plead
ing shall in express language controvert the 
answer of the garnishee. I t is sufficient if 
it denies the allegations thereof: Henny 
Buggy Co. v. Patt, 73-485. 

(Questions of title to real property cannot 
be determined in a garnishment proceeding 
wherein it is sought to hold the garnishee 
for any property of the debtor in his posses
sion: Wright v. Mahaffey, 76-96. 

A pleading controverting garnishee's an
swer need not be sworn to: See \ 3586. 

Venue: Garnishment proceedings upon 
an execution cannot be brought in any other 
court than that in which the judgment to be 
satisfied is entered. No other court would 
have jurisdiction, and the garnishee must 
take notice of that fact: McOuire v. Pitts' 
Sons, 42-535. 

The issue raised on the answer of gar
nishee must be tried in the court wherein the 
principal action is pending, and the venue 
cannot be changed to the county of the gar
nishee's residence: Miller v. Mason, 51-239; 
Smith v. Dickson, 58-444. 

Where a change of venue is taken by de
fendant in the principal case, such change 
does not apply to the garnishee unless he 
joins in the application therefor, and the 
case should be tried as to him in the court 
where the proceeding is commenced: West-
phal v. Clark, 42-371. 

Trial: When a trial is required to deter
mine the rights of all the parties, the question 
as to whether the garnishee is indebted to 
the defendant is not to be presented separate 
from that as to whether the debt in the hands 
of the garnishee is to be condemned for the 
payment of such indebtedness: WUliams v. 
Williams, 61-612. 

A justice has jurisdiction in proceedings 
against a garnishee, although the judgment 
on which garnishment issues be for more 
than one hundred dollars: Oillett v. Richards, 
46-652. 

As a proceeding in garnishment must be 
tried as an ordinary proceeding, or as an ac
tion at law, none but legal as distinguished 
from equitable issues can be tried therein. 
Plaintiff cannot controvert the answer of 
garnishee by showing an independent cause 
of action against the garnishee: Seers ». 
Thompson, 72-61. 

On the trial of the issue in a garnishment 
proceeding before a jury, a party has a right 
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to "a general verdict as in other cases: Shad-
bolt & Boyd Iron Co. v. Camp, 80-539. 

Where issues are joined on garnishee's 
answer plaintiff has no right to have gar
nishee recalled for further examination. The 
examination of garnishee is not a-matter for 
the jury: Kelly v. Andrews, 71 N.W., 251. 

A garnishee is not relieved from the gar
nishment liability by a failure to have the 
garnishment proceedings continued from one 
term to another by order of the court. If he 

pays the debt before an order of discharge, 
it is at his peril: Huglies v. Monty, 24-499. 

The fact that one or more terms intervene 
between the garnishment process and the 
judgment against the garnishee does not 
show an abatement of the proceedings: Phil
lips v. Germon, 43-101. 

Evidence: While the answer of the gar
nishee is competent evidence on the trial, 
Fairfield v. McNany, 37-75, the credit and 
weight to which it is entitled should be left 
to the jury: Drake v. Buck, 35-472. 

SEC. 3946. Judgment. If in any of the above methods it is made to 
appear that the garnishee was indebted to the defendant, or had any of his 
property in his hands, at the time of being served with the notice of garnish
ment, he will be liable to the plaintiff, in case judgment is finally recovered 
by him, to the full amount thereof, or to the amount of such indebtedness 
or property held by the garnishee, and the plaintiff may have a judgment 
against the garnishee for the amount of money due from the garnishee to 
the defendant in the main action, or for the delivery to the sheriff of any 
money or property in the garnishee's hands belonging to the defendant in 
the main action within a time to be fixed by the court, and for the value of 
the same, as fixed' in said judgment, if not delivered within the time thus 
fixed, unless before such judgment is entered the garnishee has delivered 
to the sheriff such money or property. Property so delivered shall there
after be treated as if levied upon under the writ of attachment in the usual 
manner. [C.73, §§ 2986, 2988; R., §§ 3207, 3209; C'51, §§ 1871, 1873.] 

Garnishee's liability: Primarily the gar- of any debt due from garnishee to defendant, 
nishee is taken to be an innocent person, 
and to stand indifferent between the parties, 
and if no issue is raised on his answer it is 
the sole test of his indebtedness. His rights 
are to be carefully protected, and he is not 
to be placed in a situation where he will be 
compelled to pay the debt twice: Walters v. 
Washington Ins. Co., 1-404. 

The garnishee is not presumed to be in
debted: Padden v. Moore, 58-703. 

It is a well-settled rule that liability will 
never be presumed against a garnishee, but 
must be affirmatively shown: Letts-Fletcher 
Co. v. MeMaster, 83-449. 

He is in no case to be placed in a worse 
condition than he would be if the defendant 
himself was enforcing his claim: Williams v. 
Housel, 2-154; Smith v. Clarke, 9-241; Burton 
v. District Tp, 11-166; Henry v. Wilson, 85-60. 

Judgment should not be rendered against 
a garnishee except by default, unless his 
liability is clearly established: Brainard v. 
Simmons, 67-646. 

The indebtedness of the garnishee or Ms 
possession of property must be affirmatively 
shown in order to render him liable: Morse 
v. Marshall, 22-290. 

Where there is nothing in the special 
verdict or evidence to justify charging the 
garnishee, a judgment against him will be 
reversed: Kiggins v. Woodke, 78-34. 

While the garnishee is to be looked upon 
as an indifferent person as between the plain
tiff and defendant, and is not to be required 
to pay his debt but once, yet he will not be 
protected against the consequences of his 
own carelessness and negligence, especially 
where such negligence may result to the in
jury of bona fide creditors: Houston v. Wol-
cott, 7-173. 

While the garnishment stops the payment 

it does not prevent any transaction not grow
ing out of the relation of debtor and cred
itor, nor prevent the payment by the gar
nishee to defendant of money which such 
farnishee is under no legal obligation to pay: 

rictor v. Hartford F. Ins. Co., 33-210. 
Where a person, being insolvent, by an 

attorney in fact sold his entire stock of goods 
to a creditor to secure the payment of a debt, 
and after such creditor had taken possession 
he was garnished under an attachment is
sued in favor of another creditor, held, that 
the garnishee was not to be presumed liable, 
and the burden was upon plaintiff to show 
such liability, either from the garnishee's 
answer or by taking issue thereon, and show
ing it by evidence on such issue, and that 
upon failure to show that the garnishee did 
not hold the goods under a valid sale or 
pledge he was not to be held liable: Farwell 
v. Howard, 26-381. 

Where the garnishee answered that the 
note in his hands sought to be reached by 
the garnishment proceeding was received 
by him from the defendant for the specific 
purpose of paying a judgment on which the 
garnishee was liable as surety, held, that the 
action as to garnishee was properly dis
missed: Dryden v. Adams, 29-195. 

Garnishee's liability is to be measured by 
his responsibility and relation to the defend
ant. Therefore, held, that where garnishee 
was surety for defendant and authorized to 
pay the secured debt out of property held by 
garnishee belonging to defendant, he should 
not be liable for so much of the proceeds of 
such property as was necessary to satisfy the 
secured debt: Cox v. Bussell, 44-556. 

Where the creditor requires payment or 
pledge to secure payment in advance of the 
contracting of indebtedness, no indebtedness 
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is created that can be the subject of garnish
ment: Caldwell v. Stewart, 30-379. 

The garnishee is not to be held liable for 
proceeds of exempt property of the debtor, 
held by him at the time of garnishment 
under mortgage which he has sold or allowed 
to be sold for the debtor's benefit: Brainard v. 
Simmons, 67-646. 

A garnishee frauduleutly appropriating 
property in his hands to his own use may be 
lawfully charged with interest from the day 
of such appropriation: Bisser v. Bathburn, 
71-113. 

When answer shows liability: To 
charge a garnishee on his answer alone, there 
must be in it a clear admission of a debt due 
to, or the possession of attachable property 
of, the defendant. If there is a reasonable 
doubt whether he is chargeable,he is entitled 
to judgment in his favor: Morse v. Marshall, 
22-290; Church v. Simpson, 25-408; Hibbard 
v. Everett, 65-372. 

But, although the garnishee deny gen
erally having property of, or being indebted 
to, the defendant, if it appear from the other 
statements of his answer that he is so in
debted, judgment should be rendered against 
him: Bebb v. Preston, 1-460. 

Although the admissions of the answer are 
not .explicit, yet if from the entire answer it 
clearly appears that the garnishee is liable, 
judgment should go against him: Smith v. 
Clarke, 9-241. 

To sustain a judgment against a garnishee 
upon his answer alone it must clearly appear 
that the liability exists: Mason v. Beebee, 44 
Ted., 556. 

Where the answer of the garnishee stated 
that he was indebted to the judgment debtor 
at a certain date, "about the time of the 
service of garnishment, in the sum of," etc., 
held, that the answer was sufficient to justify 
the conclusion that he was indebted at the 
time of service of notice, which was on the 
next day after the day mentioned in his an
swer: Hoops v. Culbertson, 17-305. 

The statement of a person that he is in
debted to defendant, and a promise on his 
part to retain the amount of such indebted
ness in his possession until a garnishment 
proceeding can be instituted against him, 
will not estop him from stating, when sum
moned as garnishee, that he is not indebted 
to the defendant in such proceeding: Starry 
v. Korab, 65-267. 

I t is not competent on garnishee's an
swer to have the garnishee made a party 
defendant on motion: Beeves v. Harrington, 
85-741. 

Judgment: The judgment rendered 
against the garnishee should not exceed the 
amount of the judgment against the original 
debtor and the costs of the proceeding in 
which such judgment was obtained: Timmons 
v. Johnson, 15-23. 

The garnishee should not be required to 
pay over any larger sum than the amount of 
the plaintiff's judgment interest and costs 
no matter what may be the amount of defend
ant's property which has been in his posses
sion: McDonald v. Creagor, 65 N.W., 1021. 

Without a recovery against the debtor 
there can be no judgment against the gar
nishee: Barton v. Smith, 7-85. 

And a judgment against a garnishee will 
be reversed on appeal where it does not ap
pear from the record that judgment was ren
dered against the defendant in the main ac
tion: Bean v. Barney, 10-498;- Toll v. Knight, 
15-370. 

Where judgment is rendered against the 
defendant, the court will take judicial notice 
thereof, and that plaintiff is therefore a 
creditor of the defendant: Kenosha Stove Co. 
v. Shedd, 82-540. 

Conditional judgment: Where the gar
nishee is found indebted to defendant on a 
contract payable in property other than 
money, the judgment should be conditioned 
that it may be discharged in property, or, 
on failure thereof, become absolute, and a 
general execution issue: Stadler v. Parmlee, 
14-175; Bansom v. Stanberry, 22-334. 

Where it appears that the garnishee has 
a lien upon property of defendant in his 
hands the judgment should be conditioned 
that it be discharged upon the property be
ing turned over to the sheriff, the proceeds 
to be applied to the original judgment, after 
satisfying the lien of the garnishee: Haw
thorn v. Unthank, 52-507. 

It would not be proper in such a case 
to render an unconditional money judgment 
against the garnishee and thus make him a 
purchaser of the property without his con
sent: Ibid. 

While an unconditional judgment against 
the garnishee should not be rendered until 
judgment is rendered against the defendant, 
the court may properly enter against the 
garnishee a judgment which will hold the 
debt or property pending the final adjudica
tion. And in determining the question as 
against the garnishee, it is not necessary to 
submit to the jury the question whether 
plaintiff is entitled to judgment against the 
defendant: Capital City Bank v. Wakefield, 
83-46. 

A judgment against a garnishee requir
ing him to turn over to a constable such 
property of the judgment debtor as may 
remain in his hands after satisfying his own 
liens thereon, should not be so construed as 
to render him liable thereunder unless prop
erty of the judgment debtor remained in his 
hands after satisfying his own liens, and 
which he has failed to turn over as directed: 
Brakke v. Hoskins, 67 N. W., 235. 

Alternative judgment: While the judg
ment against garnishee may be, in one sense, 
conditional, that is, contingent upon final 
recovery of judgment against the principal 
debtor, it should be absolute as to the amount 
of his indebtedness. If the judgment is for 
one of two amounts in the alternative, de
pending upon a future contingency, it cannot 
be regarded as final: Battell v. Lowery, 46-49. 

A judgment that plaintiff recover from 
garnishee, providing that the garnishee be 
first fully indemnified, as by law provided, 
or that the notes be surrendered, is not a 
final judgment: Seals v. Wright, 37-171. 

Defendant may set up exemptions: The 
defendant in the principal action may set 
up, by way of objection to a judgment against 
the garnishee, that the indebtedness is ex
empt from execution, or that the judgment 
is satisfied, etc. But he cannot interpose an 
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objection which is personal to the garnishee: 
Wales v. Muscatine, 4-302. 

Other points as to judgment: Where 
garnishee was under obligation to account to 
defendant for one-half the proceeds of certain 
uncollected notes and accounts, held, that 
judgment could not be rendered against him 
for one-half the amount thereof, as some of 
them might be uncollectible, and the gar
nishee, being owner of the other half of such 
rotes and accounts, was not under obligation 
to turn them over to the sheriff to escape 
liability: Cux v. Bussell, 44-556. 

Where the judgment in a garnishment 
proceeding was rendered jointly against 
different garnishees, who answered sep
arately, and a reply was filed as to all of such 
answers, and no showing was made that a 
joint liability was not established, held, that 
the judgment was proper: Boyd v. Butledge, 
25-271. 

Where the liability of the other garnishees 
would be increased by the discharge of one, 
such other garnishees have an interest in 
the determination of the liability of their 
co-garnishee: Creasap v. Bower, 41-210. 

The judgment in the garnishment suit 
need not in express terms recite the satis
faction of the indebtedness from the gar
nishee to defendant: Stadkr v. Parmlee, 14-
175. 

The garnishes cannot object to a judg
ment by confession under which he is sought 
to be held liable on account of errors or 
irregularities not rendering such judgment 
void: Henny Buggy Co. v. Patt, 73-485. 

The garnishee has such interest in the 
subject-matter that he may maintain an ac
tion to set aside a judgment rendered against 
him by reason of fraud even though the owner 
of the money and property which it is sought 
to reach in his hands is also notified of the 
garnishment, such owner not being, how
ever, a party to the proceeding in which the 
garnishment is effected, but a stranger to the 
judgment which it is sought to enforce by the 
garnishment: Searle v. Fairbanks, 80-307. 

Where a garnishee, claiming the pro
ceeds of property as a mortgagee, resisted 
the garnishment, and was subsequently al
lowed to retain a sufficient amount to pay the 
debt covered by the mortgage so far as it 
was not fraudulent, held, that he should not 
be allowed attorney's fees on his claim nor 
interest thereon after the time of the gar
nishment: Southern White Lead Co. v. Haas, 
76-432. 

A judgment discharging the garnishee 
cannot be rendered by a judge in vacation: 
Laughlin v. Peckham, 66-121. 

Effect of judgment: The legal effect of a 
judgment against a garnishee is to satisfy, 
to the extent of such judgment, the indebt
edness between such garnishee and the prin
cipal debtor: Stadler v. Parmlee, 14-175. 

The garnishee is protected by the judg
ment, although for error therein it might be 
reversed on appeal: Houston v. Wolcott, 1-86. 

If the debtor brings a suit against the gar-

SEC. 3947. Notice to defendant. Judgment against the garnishee 
shall not be entered until the principal defendant shall have had ten days ' 
notice of the garnishment proceedings, to be served in the same manner as 
original motions. [18 G. A., ch. 58; C.73, § 2975; R., § 3195; C'51, § 1861.] 

nishee, in this state, for a debt due him, the 
latter can successfully defend by setting up 
the fact that he has been garnished upon 
such debt in another state: Moore v. Chicago, 
B. I. & P. B. Co., 43-385; Leiber v. Union Pa
cific B. Co., 49-688. 

Although exemption laws can have no 
teritorial effect, yet where the debtor and 
creditor both resided in this state, and the 
creditor caused proceedings to be brought in 
another state, and an indebtedness due to 
the debtor in this state, and exempt here, to 
be garnisheed, held, that the debtor might 
maintain an action against the creditor to 
enjoin the prosecution of such proceedings, 
and that the creditor, having violated such 
injunction and collected the amount of the 
indebtedness in the foreign jurisdiction, 
might be held liable in damages therefor in 
the same action: Teager v. Landsley, 69-725; 
Hager v. Adams, 70-746. 

The judgment against the garnishee by a 
court having jurisdiction as to the subject-
matter, that is, a debt due from the gar
nishee, is a judgment inrem and cannot be at
tacked in a collateral proceeding: Moore v. 
Chicago, B. I. & P. B. Co., 43-385. 

Where defendant relies upon garnish
ment proceeding in another state as a bar to 
an action, it is competent to show that the 
principal judgment on which the garnish
ment proceeding was based was invalid for 
want of service sufficient to give the court 
jurisdiction: O'Bourke v. Chicago, M. & St. 
P. B. Co., 55-332. 

The release of a garnishee who is in fact 
indebted does not estop the creditor from 
levying on property bought with money paid 
by the garnishee to the debtor and which 
was due and unpaid at the time of garnish
ment and release: Milligan v. Bowman, 46-55. 

Where a judgment debtor has been gar
nished and judgment rendered against him 
without notice of a prior assignment of the 
judgment, the assignee cannot compel pay
ment while the judgment in the garnishment 
proceeding remains in full force: McGwire v. 
Pitts' Sons, 42-535. 

Money paid out by the garnishee in con
nection with the proceedings in the original 
case, but not in accordance with any judg
ment in such case, cannot be allowed in sat
isfaction of his indebtedness: Myers v. Mc-
Hugh, 16-335. 

A grantee to whom real property has 
been conveyed in fraud of creditors is not 
subject to garnishment at the suit of credit
ors for the value of such property, and a 
discharge in such garnishment proceeding 
will not bar a subsequent proceeding against 
the grantee by a creditor to set aside such 
conveyance: Boyle v. Maroney, 73-70. 

One who is simply a pretended purchaser 
of property without consideration paid or 
agreed to be paid or without transfer of pos
session to him does not become liable as 
garnishee: Kiggins v. Woodke, 78-34. 

Appeal: See \ 3953 and notes. 
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itself does not make this service of notice of 
the garnishment proceedings unnecessary: 
Wise v. Bothschild, 67-84. 

But it has been held that the judgment 
debtor is not a necessary party to a garnish
ment proceeding under execution: Smith v. 
Dickson, 58-444. 

The notice required to be served on the 
principal defendant is for his benefit, and he 
may waive it by voluntarily appearing in 
the proceeding: Hamilton Buggy Co. v. Iowa 
Buggy Co., 88-^64. 

The statute requires that the principal 
defendant shall have notice of the garnish
ment proceedings, but he must afterward 
take notice for himself of the further steps 
in the garnishment: Ammerrnan v. Vosburg, 
70 N.W., 620. 

Notice to the defendant in the principal 
action is required before the rendition of 
judgment against the garnishee, and such 
notice should be served ten days before the 
trial of the issue, and, in case there is no 
issue, ten days before judgment is rendered 
against the garnishee: Williams v. Williams, 
61-612. 

This notice is essential to the jurisdiction 
of the court over the subject-matter in con
troversy, and if the garnishee fails to assert 
his right to be discharged on account of such 
want of notice, but submits the case without 
making that question of record, it is proper 
for the court to set aside the trial and sub
mission as premature and continue the cause 
for such action as either of the parties may 
take: Ibid. 

Service of original notice of the action 

SEC. 3948. Pleading by defendant. The defendant in the main action 
may, by a suitable pleading filed in the garnishment proceedings, set up 
facts showing that the debt or the property with which it is sought to charge 
the garnishee is exempt from execution, or for any other reason is not liable 
for plaintiff's claim, and if issue thereon be joined by the plaintiff, it shall 
be tried with the issues as to the garnishee's liability. If such debt or prop
erty, or any part thereof, is found to be thus exempt or not liable, the gar
nishee shall be discharged. 

SEC. 3949. When debt not due. If the debt of the garnishee to the 
defendant is not due, execution shall be suspended until its maturity. [C. 
73, §2989; R , § 8210.] 

SEC. 3950. Negotiable paper. The garnishee shall not be made liable 
on a debt due by negotiable paper, unless such paper is delivered, or the 
garnishee completely exonerated or indemnified from all liability thereon 
after he may have satisfied the judgment. [C. 73, § 2990; R., § 3211.] 

Under a similar provision, held,, that a These provisions as to indemnity in case 
judgment on a mortgage lien could not be of negotiable paper may be taken advantage 
rendered unless the mortgage was delivered 
or the mortgagee exonerated: Timmons v. 
Johnson, 15-23. 

Held, also, that such statutory provision 
was applicable to the case of negotiable pa
per after maturity, and that the maker 
thereof could not be held liable as garnishee 
without exoneration or indemnity: Hughes 
v. Monty 24-499. 

But without reference to such provision, 
held, that the maker of a note who was gar
nished after maturity thereof, without no
tice or knowledge of any assignment, might 
be held liable as a debtor of the payee of the 
note: McCoid v. Beatty, 12-299. 

Held, also, that this rule was applicable 
where the assignment of the note past due 
was made after service of the notice of gar
nishment, but before the answer of the gar
nishee, if the garnishee at the time of an
swering had notice of such assignment, the 
rights of the assignee being subordinate to 

of by the garnishee, but if waived by him 
the failure to comply with them does not af
fect the power of the court to render judg
ment: McPhail v. Hyatt, 29-137. 

But though the garnishee fails to demand 
indemnity and allows judgment to go against 
him, such judgment will be no defense against 
a holder of a paper who acquired it before 
the garnishment: Yocum v. White, 36-288. 

In the case of negotiable paper, the court 
may order that plaintiff have judgment when 
the provisions as to indemnity are complied 
with. But such order will not be a final 
judgment upon which execution may issue: 
Seals v. Wright, 37-171. 

Where the garnishee, after notice of gar
nishment, paid a note, made to the defend
ant or bearer, to the indorsee of such note, 
held, that under the evidence as to owner
ship introduced in the case, a judgment in 
favor of garnishee was not so wholly unsup
ported as that it should be reversed: Kauff-
man v. Jacobs, 49-432. the garnishment: Stevens v. Pugh, 12-430. 

SEC. 3951. Judgment conclusive. The judgment in the garnishment 
action, condemning the property or debt in the hands of the garnishee to 
the satisfaction of the plaintiff's demand, is conclusive between the garnishee 
and defendant. [C.73, § 2991; R., § 3212.] 

As to effect of judgment, see notes to § 3949. 
I 3941. 

As to when assignee is bound see notes to 

SEC. 3952. Docket to show garnishments. The docketing of the 
original case shall contain a statement of all the garnishments therein, and 
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when judgment is rendered against a garnishee, the same shall distinctly 
refer to the original judgment. [C. '73, § 2992; R., § 3213.] 

This section is sufficiently complied with 
if the record entry of the judgment against 
the garnishee contains the title of the cause 

in which such original judgment was 
dered: Boyd v. Butledge, 25-271. 

ren-

SEC. 3963. 'Appeal. An appeal líes in all garnishment cases at the 
instance of the plaintiff, the defendant, the garnishee, or an mtervenor 
claiming the money or property. [0.73, § 2993; R., § 3214.] 

If the garnishee allows judgment to go 
against him for an amount in excess of his 
indebtedness, and does not appeal therefrom, 
he cannot be relieved, even on payment of 
the amount actually due: Burlington & M. 
B. R. Co. v. Hall, 37-620. 

A judgment against a garnishee will not 
be reviewed on appeal when the appellant 
has taken no exceptions to any ruling of the 
court, or submitted any motion to set aside 
the judgment: Eason v. Gester, 31-475; Bobi-
son v. Saimders, 14r-539. 

The principal defendant may appeal from 
a judgment against the garnishee: Binará, v. 
Oleason, 19-165. 

Where a judgment is rendered against 
the garnishee, defendant cannot complain 
thereof on appeal unless he has ground of 

objection to the judgment rendered against 
him for the indebtedness sued upon: Fanning 
v. Minnesota B. Co., 37-379. 

The decision that garnishee is indebted 
to defendant is not conclusive, although the 
garnishee does not appeal. If the case is 
again opened by appeal, other parties, claim
ing that the indebtedness is due to them, 
may intervene: Daniels v. Ciarle, 38-556. 

An order discharging a garnishee is an 
order substantially affecting the rights of 
the parties and may be appealed from: Na
tional Bank v. Chase, 71-120. 

The provisions of g 3931 as to the time al
lowed for appeal after the discharge of an at
tachment, are applicable also in cases of gar
nishment: Farwett v. Tiffany, 82-405. 

CHAPTER 3. 

OF EXECUTIONS. 

SECTION 3964. On judgments or orders—attachment for contempts. 
Judgments or orders requiring the payment of money, or the delivery of the 
possession of property, are to be enforced by execution. Obedience to those 
requiring the performance of any other act is to be coerced by attachment 
as for a contempt. [C. 73, § 3026; R., § 3247; C. '51, § 1885.] 

Orders enforced by execution: An order 
to pay to the clerk a sum allowed in a divorce 
suit for temporary alimony may be enforced 
by execution: Allen v. Allen, 72-502. 

A certified copy of an order appointing a 
receiver and directing him to take possession 
of property serves the same purpose as the 
writ itself, and a resistance to the receiver 
acting thereunder will constitute a resist
ance to the execution of an order of court: 
State v. Bivers, 66-653. 

Where the relief sought is a judgment or 
order for the payment of an amount of money, 

SEC. 3956. Within what time—to other counties—but one. Execu
tions may issue at any time before the judgment is barred by the statute of 
limitations; and upon those in the district and supreme courts, into any 
county which the party ordering may direct, but only one shall be in exist
ence at the same time. [C. 73, §§ 3025, 3027; R., §§ 3246, 3248; C. '51, § 1888.] 

No notice of the issuance of execution facias was necessary before execution could 

on which a general execution may issue, it 
is not a case of equitable jurisdiction: Kelley 
v. Andrews, 62 N.W., 853. 

Proceedings for contempt: The proper 
method of enforcing obedience to a continu
ing order in the nature of a mandatory in
junction is by attachment for contempt: State 
v. Baldwin, 57-266. 

Failure to pay money awarded as tempo
rary alimony in a divorce suit, and for which 
judgment has been entered, cannot be treated 
as a contempt: Baily v. Baily, 69-77. 

need be given the defendant therein: Ayers 
v. CarnpbeU, 9-213. 

Within what time may issue: At com
mon law, if execution was not sued out with
in a year and a day after judgment, it was 
presumed that the judgment was satisfied or 
execution released, and a proceeding by scire 

afterwards issue: Von Pulû v. Sucker, 6-187. 
Under the statute, execution on a judg

ment of a court of record may issue at any 
time within twenty years, but as the lien of 
such judgment upon real property terminates 
at the end of ten years, an execution on tho 
judgment after that time only operates as a 
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lien upon real property from the time of levy: 
Stahl v. Boost, 34-475. 

Execution on a judgment of a justice of 
the peace cannot issue after the expiration 
of ten years unless a transcript thereof has 
been filed: Givmsw Cefsmgbell, 20-7&. 

Where the time within which an execu
tion might be issued upon a judgment was 
extended by statute, held, that such statute 
was applicable to judgments already in ex
istence and extended the time within which 
execution might be issued thereon: Gray v. 
Iliff, 30-195. 

The pendency of a mandamus proceeding 
to enforce payment of a judgment does not 
prevent the right to execution thereon from 
terminating at the end of twenty years: 
McAleer v. Clay County, 42 Fed., 665. 

Judgment essential to validity: If there 
is no valid existing judgment when the exe
cution is issued, it is void: Balm v. Nunn, 
63-641. 

A subsequent entry of judgment will not 
relate back so as to legalize an execution 
issued at a time when no judgment was 
properly entered and recorded: Winter v. 
Coulthard, 62 N. W. ; 733. 

But one execution: The statutory pro
vision that but one execution can be in ex
istence at the same time is mandatory and 
not merely directory. Nevertheless it may 
be waived by the party for whose benefit i t 
is enacted: Merritt v. Orover, 61-99. 

The mere issuance of a second writ before 
the return of the prior execution under 
which the levy has been made is not of itself 
sufficient to establish the abandonment of 
such levy: West v. St. John, 63-287. 

A second execution should not be issued 
until a levy under a prior execution has 
been disposed of: Mc Williams v.Myers, 10-325. 

As to issuing execution to another county, 
see notes to \ 3958. 

SEC. 3956. On Sunday. An execution may be issued and executed on 
Sunday, when an affidavit is filed by the plaintiff, or some person in his 
behalf, stating that he believes he will lose his judgment unless process 
issues on thatday. [C'78, §3028; E., § 3263.] 

SEC. 3967. On demand of party—entries by clerk. Upon the rendi
tion of judgment, execution may be at once issued by the clerk on the 
demand of the parly entitled thereto; who shall enter on the judgment 
docket the date of its issuance, and to what county and officer issued, the 
return of the officer, with the date thereof, the dates and amount of all 
moneys received or paid out of the office thereon; which entries shall be 
made at the time each act is done. [C. 73, § 3029; R., § 3265.] 

As to the return, see \ 3965 and notes. 

SEC. 3958. Entries in another county. In case execution is issued 
to a county other than that in which judgment is rendered, and is levied 
upon real estate in such county, an entry thereof shall be made upon the 
incumbrance book of that county by the officer making it, showing the same 
particulars as are required in case of the attachment of real estate, which 
shall be bound from the time of such entry. [C. 73, § 3031; R , § 3249.] 

This section is directory only, and a sale 
of lands in one county may be made on an 
execution issued from another county without 
the filing of the transcript provided for. 
The effect of failure to file the transcript 
will be that the levy and sale under the ex
ecution will not impart constructive notice 
to a subsequent purchaser of the property 
before the recording of the sheriff's deed. 
But actual notice of the proceedings will 
supply the want of such record notice: Hub
bard v. Barnes, 29-239; McOinnis v. Edgell, 
39-419. 

When the sheriff's deed is recorded in 
pursuance of such a sale, it will operate as 
constructive notice of the title of the pur
chaser, although a transcript of the judg

ment was not filed: Foreman v. Higham, 35-
382. 

Execution cannot be issued on the tran
script. It must issue from the court origi
nally rendering the judgment: Section v. 
Hamilton, 10-394; Furman v. Dewell, 35-170. 

The powers of the clerk with reference 
to transcripts of judgment rendered in an
other county and filed in his office are only 
those prescribed by this section. He is not 
authorized to receive payment of or satisfy 
the judgment, and a return of the sheriff re
citing satisfaction of the execution by pay
ment of the amount of the judgment, to the 
clerk of the county where the transcript is 
filed does not show satisfaction: Huwkeye Ins. 
Co. v. Luckow, 76-21. 

As to transcript, see, also, \ 3802. 

SEC. 3959. Return from another county. When sent into any county 
other than that in which the judgment was rendered, return may be made 
by mail. But money cannot thus be sent, except by direction of the party 
entitled thereto, or his attorney.- [C.73, § 3032; R., § 3250; C. '51, § 1889.] 

SEC. 3960. Form of execution. The execution must intelligibly refer 
to the judgment, stating the time when and place at which it was rendered, 
the names of the parties to the action as well as to the judgment, its amount, 
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and the amount still to be collected thereon, if for money; if not, it must 
state what specific act is required to be performed. If it is against the 
property of the judgment debtor, it shall require the sheriff to satisfy the 
judgment and interest out of property of the debtor subject to execution. 
[C.73, § 3033; E., § 3251; C'51, § 1890.] 

JTorm: "While an execution must pursue 
and be warranted by the judgment, yet a 
mere irregularity as to date will not render 
a sale thereunder void. If it so describes 
and identifies the judgment as to render cer
tain the authority on which it is issued, it is 
sufficient to vest the sheriff with power to 
sell: Sprott v. Reid, 3 G. Gr., 489. 

An execution which did not state the 
amount to be made out of the property, but 
which contained a statement of the sum due 
under the decree, held sufficient: Cooky v. 
Brayton, 16-10. 

A simple variance between the execution 
and judgment Iveld not sufficient to affect the 
validity of the sale: Cunningham v. Felker, 
26-117. 

An execution showing that the judgment 
under which it was issued was recovered be
fore a person described by name, but not 
stated to be a justice of the peace, held not 
sufficient to render the writ void, where the 
writ was so described and identified as to 
render certain the authority on which it was 
issued: Dean v. Ooddard, 13-292. 

An execution from a justice of the peace 
specifying who recovered the judgment, and 
against whom it was recovered, but not the 
names of the parties, held sufficient: Wil
liams v. Brown, 28-247. 

In a particular case, held, that the execu
tion sufficiently referred to the judgment 
and stated the matters necessary to be stated 
as required by statute: Burdick v. Shigley, 
30-63. 

In whose name to issue: Execution can 
only issue in the name of the judgment cred
itor except in case of his death, bankruptcy, 
or the like. It cannot issue in the name of 
the assignee of the judgment: Cornell v. Doo-
little, 2 G. Gr., 85. 

The assignment of the judgment carries 
with it as a necessary incident the right to 
use the name of the party in whose favor the 
judgment was rendered, for the purpose of 
issuing execution: Mc Williams v. Myers, 10-

Alteration: Where it appeared that the 
name of the execution debtor had been 
changed in the execution, and it was sought 
to defeat the sale on the ground of such alter
ation, held, that it would not be presumed 
that the alteration was fraudulently made by 
one not authorized to make it, and after the 
sale, but that the sale would be upheld: Pres
ton v. Wright, 60-351. 

Recall by court: Where a general exe
cution was improperly issued on a judgment, 
held, that on motion of defendant an order 
should have been granted in the court in 
which the judgment was rendered, recalling 
the execution and releasing the levy made 
thereunder: Mayfield v. Bennett, 48-194. 

Exempt property: I t appears from this 
section that execution is not to be levied upon 
the exempt property of the debtor. Exemp
tion in this case is not a personal privilege 
which must be claimed as against the levy 
but the levy is in itself wrongful and one 
who maliciously causes such wrongful levy 
to be made will be liable for abuse of pro
cess: Nixv. OoodhOe, 63N.W., 701. 

Special execution: The provisions of § 
3991 as to the liability of officers in levying 
execution apply to special as well as general 
executions: Bank of Meinbeck v. Brown, 76-
696. 

Where there was a judgment for the sale 
of pledged property in satisfaction of the 
pledged debt, but such sale was made by 
mistake under a general execution instead 
of under a special execution, held, that the 
pledgee did not thereby lose his lien, and 
that the purchaser was entitled to be con
sidered an innocent purchaser free from 
equities: Valley Nat. Bank v. Jackaway, 80-
512. 

Under a particular decree providing for 
special execution in favor of different par
ties, held, that execution in favor of one did 
not exhaust the remedy of the other: Bea-
vans v. Dewey, 82-85. 

Further, as to special execution, see \ 
325. 3772. 

SEC. 3961. Against property. If it is against real or personal prop
erty in the hands of personal representatives, heirs, devisees, legatees, 
tenants of real property or trustees, it shall require the sheriff to satisfy 
the judgment and interest out of such property. [C. 73, § 3034; R., § 3252.] 

See U 4036 and 4071. 

SEC. 3962. For delivery of possession. If it is for the delivery of 
the possession of real or personal property, it shall require the sheriff to 
deliver the possession of the same, particularly describing it, to the party 
entitled thereto, and may, at the same time, require him to satisfy any costs, 
damages or rents and profits, with interest, recovered by the same judgment, 
out of the property of the party against whom it was rendered subject to 
execution, and the value of the property for which judgment was recovered 
shall be specified therein, if a delivery thereof cannot be had, and it shall 
in that respect be regarded as an execution against property. [C. '73, § 3035; 
R., § 3253.] 
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SEC. 3963. When for performance of any other act. When it 
requires the performance of any other act, a certified copy of the judgment 
may be served on the person against whom it is rendered, or upon the per
son or officer who is required thereby, or by law, to obey the same, and his 
obedience thereto enforced. [C'73, § 3036; R , § 3254.] 

As to enforcement of order for abatement of nuisance, see notes to $ 5447. 

SEC. 3964. Officer to receipt for—return. Every officer to whose 
hands an execution may come shall give a receipt therefor, if required, 
stating the hour when the same was received, and shall make sufficient 
return thereof, together with the money collected, on or before the seven
tieth day from the date of its issuance. [C.73, § 3037; R., § 3255.] 

Failure to return: An execution must be 
regarded as existing until it is returned, al
though the return day has passed; and a sale 
under a second execution, issued before the 
first is returned, should, as to the judgment 
creditor purchasing thereat, be set aside: 
Merrill v. Grover, 57-493. 

The failure of the sheriff to make return 
of a sale within the year following, during 
which redemption is allowed, will not ren
der the sale void: Cooper v. French, 52-531. 

Failure to return execution within the 
time here required does not render the officer 
liable to an action for damages, unless special 
injury is alleged and proved: Musser v. May-
iiard, 55-197. 

Sale after expiration of execution: If a 
levy be made while the execution is alive a 
sale thereunder will be valid, although made 

after the execution itself has expired: Stein 
v. Chambless, 18-474; Moomey v. Maas, 22-380; 
Child» v. McChesney, 20-431; Butterfleld v. 
Walsh, 21-97; Thorington v. Allen, 21-291; 
Wright v. Howell, 35-288. 

The rule that a sale made after the expi
ration of the execution is valid applies to 
executions issued by justices of the peace: 
Walton v. Wray, 54-531. 

Where the right of the sheriff to subject 
the property levied on to the satisfaction of 
the execution is contested by an action of re
plevin he should not make any return until 
after the disposition of the replevin suit. 
Having made a levy it is competent for him 
to exhaust the property on that execution, 
no matter what time expires between the 
levy and sale of the property: Cox v. Currier, 
62-551. 

SEC. 3965. Indorsement by officer. The officer to whom an execu
tion is issued shall indorse thereon the day and hour when he received it, 
the levy, sale or other act done by virtue thereof, with the date thereof, the 
dates and amounts of any receipts or payment in satisfaction thereof; which 
entries must be made at the time of the receipt or act done. [C. '73, § 3038; 
R., § 3257.] 

How made; evidence: The officer's re
turn indorsed on the writ is the evidence as 
to what property is covered by the levy, and 
it is not proper for the officer as a witness to 
testify as to whether other property was lev
ied upon: Flannigan v. Althouse, 56-513. 

If the execution and return be shown to 
be lost, parol evidence may be introduced to 
show the contents of such return, but for no 
other purpose: Le Barron v. Taylor, 53-637. 

An officer is required to make his return 
in writing indorsed on the execution. If the 
execution is lost or destroyed, it may be that 
it would be competent to make the return on 
a copy, but unless the fact of such loss or de
struction is shown by the return, a return 
made upon a copy cannot be introduced in 
evidence; nor can the return be explained by 
parol, unless it is shown that it has been 
made and lost or cannot be produced: West v. 
St. John, 63-287. 

A paper purporting to be an execution, 
not bearing the clerk's seal or filing mark, 
and not otherwise identified, but found with 
the papers in the case, held properly excluded 
as evidence: Benjamin v. Shea, 83-392. 

Where the sale is treated as a nullity by 
the parties, parol evidence that it was never 
completed may be received: Winnebago County 
v. Brones, 68-682. 

A return upon an execution should be a 
statement of what is done by the officer in 
obedience to the writ; and a statement there
in purporting to show the acts of a person 
other than the officer is without authority 
of law, and surplusage; therefore, held, that 
a statement in the return that the execution 
was satisfied by defendant giving security, 
which was taken by order of plaintiff, and an 
entry by the clerk upon the judgment record 
of the same facts, did not show a satisfaction 
upon which a subsequent incumbrancer could 
rely: Aultman v. McGrady, 58-118. 

Where a sheriff's return of execution un
der which a homestead with other land was 
sold showed that the land was offered for-
sale in separate parcels but did not show 
which parcel was offered first, held, that the 
parol testimony of the sheriff was admissible 
to show the fact, which did not appear on 
the return: Smith v. Be Kock, 81-535. 

Where, subsequently to the making of an 
assignment of a contract to convey land, an 
execution against the assignor was returned 
nulla bona, held, that such return did not 
give rise to a presumption of insolvency 
against the assignor at the time the assign
ment was made: Belden v. Younger, 76-567. 

The return of the officer "no property 
found" is sufficient evidence to show that 



§§ 3966-3968 
1582 

EXECUTï&NS. Tit. XIX, Ch. 3. 

property of defendant, on which to make a 
levy, has not been found within the state: 
Cameron v. Boyle,, 2 G. Gr v 154. 

Statements made by the officer in his re
turn as to acts which are no part of his offi
cial duty are not evidence of such acts: Wick-
ersham v. Beeves, 1-413. 

As to return of writ of attachment, see \ 
3923 and notes. 

Effect of irregularities: The validity of 
the sale does not depend upon the regularity 

of the sheriff's return, and a purchaser at 
such sale who pays his money and receives 
his deed cannot be prejudiced by want of or 
irregularity in the sheriff's return of the sale: 
Hopping v. Brunam, 2 G. Gr., 39; Cornell v. 
Dootiltle, 2 G. Gr., 385. 

Failure to state in the return that notice 
was given to the execution defendant will 
not invalidate the deed in a collateral attack: 
Humphrey v. Beeson, 1 G. Gr., 199. 

SEC. 3966. Against principal and surety—order of liability. The 
clerk issuing an execution on a judgment against principal and surety shall 
state in the execution the order of liability recited in the judgment, and the 
officer serving it shall exhaust the property of the principal first, and of the 
other defendants in the order of liability thus stated; but each person sub
sequently liable shall, if requested by the officer, point out property owned 
by the party liable, before him, to obtain the benefits of this provision. To 
obtain the benefits of this section, the order of liability must be recited in 
the execution, and the officer holding it must separately return thereon the 
amount collected from the principal debtor and surety. [C. 73, §§ 3039-42, 
3071; R., §§ 3258-61, 3303; C'51, § 1915.] 

One of two joint judgment debtors cannot 
compel the creditor to resort to the other 
one first, unless so directed in the judgment, 
although as between the two the latter is 
primarily liable: Palmer v. Stacy, 44-340. 

This provision only applies when judgment 
has been otyaiiw&asftinst both principal and 
surety, and-taoi,tBeiS,V¡ialess the order of lia
bility is stated in the judgment: State v. 
McOiothlin, 61-312. 

The object of this provision is to enable 
one who is a surety to have it so declared of 
record, to the end that the property of the 
principal maybe exhausted; but such a find
ing by the court will not be an adjudication 
as to the facts, at least unless the principal 
debtor was a party to the proceeding: Walters 
v. Wood, 61-290. 

One who is made a party to a suit to fore

close a mortgage given to secure a note 
signed by such person as surety is bound by 
the adjudication as to his relation to the 
note and rights of priority as to the property 
to be resorted to for the satisfaction of the 
judgment: Case v. Hicks, 76-36. 

Where a mortgage given for the deed of 
the husband covered land of the husband 
and also land of the wife, the 'tract belong
ing to the husband being the homestead, 
held, that although the wife was surety only, 
yet under jj 2976, providing that in such cases 
the property not the homestead should be 
first exhausted, a release by mortgagor of 
the wife's land, the value of which was 
greater than the amount of the debt, would 
prevent the foreclosure of the mortgage 
against the homestead: BockhoU v. Kraft, 78-
661. 

SEC. 3967. Surety subrogated. When the principal and surety are 
liable for any claim, such surety may pay the same, and recover thereon 
against all liable to him. If a judgment against principal and surety has 
been paid by the surety, he shall be subrogated to all the rights of the cred
itor, and may take an assignment thereof, and enforce the same by execution 
or otherwise, as the creditor could have done. All questions between the 
parties thereto may be heard and determined on motion by the court, or a 
judge thereof, upon such notice as may be prescribed by it or him. [0.73, 
§§ 3039-42; R., Ú 3258-61; C'51 § 1915.] 

SEC. 3968. Levy—how made and indorsed. When an execution is 
delivered to an officer, he must proceed to execute it with diligence; if 
executed, an exact description of the property at length, with the date of the 
levy, ehall be indorsed upon or appended to the execution and if it was not 
executed, or only executed in part, the reason in such case must be stated 
in the return. [C. 73, § 3043; R., § 3262.] 

No notice of a levy need be given to the 
execution defendant: Ayres v. Campbell, 9-
213. 

Description: A levy in the following 
words, •' levied upon a lot of lumber, consist
ing of fencing, flooring, sheeting, etc., etc., 
as the property of," etc., held not sufficiently 
definite as to the description of the property 
to be valid. The levy should describe the 

property with such certainty as to enable 
either the successor of the officer or the pur
chaser at the sale to find and identify it: 
Payne v. Billingham, 10-360. 

Return: The provisions as to returns of 
execution are substantially the same as those 
relating to returns of writs of attachment. 
(See I 3923): Citizens' Nat. Bank v. Loomis, 
69 N. W., 443. See notes to U 3964, 3965. 
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Levy constitutes satisfaction: After 
levy of execution on goods and chattels suffi
cient to satisfy the judgment, and defendant 
in the execution is divested of his right to 
the property, and the officer making the 
levy becomes liable to the plaintiff for the 
debt in case of failure to perform his duty 
with reference to the property, such levy be
comes prima facie satisfaction of the judg
ment: Lucas v. Cassaday, 2 G. Gr., 208. 

And the subsequent release of such a levy 
without the knowledge of a surety, will op
erate as a release of the surety: Sherraden v. 
Parker, 24-28. 

While proceedings for the satisfaction of 
a judgment are going on, and property suf
ficient to satisfy it is held under execution, 
the ^judgment cannot be sued on: Peck v. 
Parchen, 52-46. 

Levy on sufficient personal property to 
satisfy the judgment is only considered a 
satisfaction in certain cases, as where the 
rights of a junior execution creditor inter

vene, or where the delay in the sale is 
occasioned by the plaintiff himself without 
the agency or consent of defendant, but as 
between the parties, levy is not satisfaction; 
and where property which at the time of 
levy was sufficient to satisfy a claim after
wards depreciated in value, owing to the 
postponement of the sale at the request of 
defendant, held, that the levy did not consti
tute a satisfaction: Williams v. Qartrell, 4 G. 
Gr., 287. 

The rule that a levy upon personal prop
erty is a satisfaction of the judgment under 
which the levy is made does not apply in 
case of levy upon real property. Therefore, 
where a levy was made upon real property 
supposed to belong to defendant, and the 
same was bid in by plaintiff, but it after
wards appeared that defendant had no title, 
lield, that plaintiff might recover from de
fendant the amount of the bid: Meed v. Cros-
thwait, 6-219. 

SEC. 3969. What acts necessary. The officer must execute the writ 
by levying on the property of the judgment debtor, collecting the things in 
action by suit in his own name, if necessary, or by selling the same, selling 
the other property, and paying to the clerk or the plaintiff the proceeds, or 
so much thereof ¿s will satisfy the execution. He may retain his own costs 
on receipting therefor on the judgment docket. [C.73, § 3044; R., § 3267; 
C'51, § 1904.] 

What acts: In order to make a legal and 
valid levy upon personal property the officer 
must take possession and control, by doing 
such acts as that, but for the protection of 
the writ, he would be liable in trespass there
for. Levy upon property which remained 
locked in an outbuilding, the key of which 
was in possession of the debtor, held not suf
ficient: Bix v. Silknitter, 57-262. 

Merely noting the fact of levy upon per
sonal property without taking and keeping 
possession of it, held not sufficient to create a 
lien: Techmeyer v. Waltz, 49-645. 

As to levy of attachment, see notes to \ 
3891. 

Leaving- property with defendant, who 
remains in possession without giving a de
livery bond, will prevent the levy being 
valid as against a subsequent levy under ex
ecution, under which possession is taken: 
Border v. Benge, 12-330. 

Growing crops: A levy of execution upon 
an unripe and growing crop is not valid as 
against subsequently acquired liens, if made 
so long before the officer can properly pro
ceed to advertise or sell as to evince an in
tention on the part of the judgment creditor 
to hold the levy for a time merely as secur
ity, and especially if it is reasonably certain 
at the time of the issuance of the writ 
that it cannot be fully executed by the sale 
of the crop during the life of the writ, but 
that the judgment debtor must be put to the 
expense of another writ: Burleigh v. Piper, 
51-649. 

Where the sheriff levied upon corn in the 
field ungathered, and notified parties claim
ing the property of his intention to levy, 
going into the field for the purpose of mak
ing a levy, held, that having done all that 
could be done in order to take possession and 

give notice to persons interested, the sheriff 
was not required, in order to maintain his 
levy, to do more than owners of property 
usually do under such circumstances to re
tain possession: Barr v. Cannon, 69-20. 

Where crops were levied upon as prop
erty of a tenant and left in his hands as 
agent, held, that this was a sufficient levy to 
constitute a conversion as to the landlord, 
who had a chattel mortgage on the crops, 
and that the conversion dated from such 
levy, and not merely from the time of sale: 
Stuart v. Phelps, 39-14. 

Estoppel: The action of a party in dis
claiming ownership in property before levy 
thereon cannot be relied on as estopping 
him from setting up a claim subsequently 
acquired, the party making the levy not 
having been deceived or induced to act by 
any precedent act or declaration of the party 
thus claiming under the subsequently ac
quired claim: Davidson v. Dwyer, 62-332. 

Liability for preserving property under 
levy: An officer is required to exercise only 
ordinary care in the preservation of property 
held by him under execution or attachment: 
Cresswell v. Burt, 61-590. 

After the officer has levied upon personal 
property it is, in legal contemplation, in his 
possession, custody or control; and if left 
with a third person as bailee for safe keep
ing, such custody is deemed the custody or 
possession of the officer and for his benefit. 
Although the bailee may be liable in re
plevin, it by no means follows that the officer 
is not also liable: Balston v. Black, 15-47. 

Where, in an action against a constable 
for the value of property levied on by him, 
it was alleged that he had negligently per
mitted the same to be stolen from him, held, 
that evidence of the fact that the property 
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was so stolen was admissible in behalf of de
fendant, notwithstanding the fact of the 
levy appeared from his return on the writ: 
Barper v. Mqfflt, 11-527. 

A constable who is unable by reason of 
sickness to discharge his duties as to prop
erty levied upon may relieve himself from 
responsibility by turning the property over 
to another constable, and it seems that the 
latter may in such case demand indemnity 
if indemnity should properly be given, and 
could not then refuse to receive the prop
erty: Evans v. Thurston, 53-122. 

Liability for execution of process: If the 
officer in executing process acts in good 
faith, and in entering upon the premises of 
the party against whom the writ is directed 
is guilty of no oppression, and makes no dis
turbance further than is necessary in making 
the seizure, the trespass even if made with
out authority, is nominal only, and nominal 
damages will limit the extent of the recovery 
against him: Plwmmer v. Harbut, 5-308. 

The sheriff who seizes property beyond 
the limits of his own county is a wrong-doer, 
and is liable to the owner and possessor in 
an action for trespass: Parmlee v. Leonard, 9-
131. 

A process in a case over which the court 
or officer issuing it had jurisdiction, but in 
exercising which he does not in all particu
lars fulfill the requirements of the law, is not 
void. The officer cannot in such case de
termine the validity of the proceeding, nor 
refuse to execute the writ, and is therefore 

A sheriff who commits a trespass by tak
ing goods illegally is liable after going out of 
office, though his successor sells the same 
and receives the money: Duke v. Vincent, 29-
308. 

Failure to make levy: A sheriff is not 
liable in damages for failure to levy execu
tion upon property in defendant's hands if 
he uses ordinary skill and reasonable dili
gence in the discharge of his duties: Crosby 
v. Hungerford, 59-712. 

To hold an officer liable for failing to per
form his duty in the matter of levying upon 
and holding property on execution, it should 
appear that the property levied upon be
longed to the execution defendant, and was 
subject to levy; that it was lost because of 
the officer's negligence, stating the facts 
constituting such negligence; and that plain
tiff suffered injury because thereof: Hawkeye 
Lumber Co. v. JDiady, 84-634. 

Action on delivery bond: Where a sheriff 
levied an execution in favor of plaintiff on 
certain personal property of defendants and 
they gave a bond for the delivery of the 
property, but afterwards brought suit against 
the sheriff for the property, in which the 
sheriff recovered judgment for the value of 
the property, and the judgment was paid 
and the money turned over to plaintiff, but 
it was not sufficient to satisfy the judgment, 
held, in an action on the delivery bond, that 
plaintiff was entitled to recover only nomi
nal damages: Stuart v. Trotter, 75-96. 

protected under it: ¡State v. Foster, 10-435. 
SEC. 3970. What property—no lien on personalty. The officer 

shall in all cases select such property, and in such quantities, as will be 
likely to bring the exact amount required to be raised, as nearly as prac
ticable, and, having made one levy, may at any time thereafter make others, 
if he finds it necessary. But no execution shall be a lien on personal prop
erty before the actual levy thereof. [C. 73, § 3045; R., § 3268; C. '51, § 1903. ] 

The general rule is that the right to seize 
and sell is co-extensive only with the power 
to take and deliver possession: Campbell v. 
Leonard, 11-489. 

The pledgee under a valid pledge has a 
right to the property prior to that acquired 
thereon by levy of execution against the 
pledgor with knowledge of the pledgee's 
rights: Beeves v. Sebern, 16-234. 

As to levy on mortgagor's interest in chat
tel property, see \ 3979 and notes. 

A leasehold interest is subject to sale un
der execution: Sweezy v. Jones, 65-272. 

But the rights of a tenant in possession, 
with option of purchasing, are not greater 
than a leasehold interest, and cannot be sold 
distinct therefrom: Ibid. 

An equitable interest in real property 
•which is a matter of record, may be sold un
der execution without an equitable action 
being brought to subject it to the judgment: 
Lippencott v. Wilson, 40-425. 

A building erected by one person upon 
land of another under a parol license, being 
chattel property, may be sold by a constable 
under execution from a justice of the peace: 
Walton v. Wray, 54-531. 

Real property of a person deceased can
not be seized under a judgment recovered 

in an action against the administrator. Such 
sale would not be binding' against the heirs: 
Lepage v. McNamara, 5-124. 

The right of redemption and possession 
during the redemption period which a debtor 
has in property which has been sold at judi
cial sale is subject to levy and sale, at least in 
a case where the debtor would not be entitled 
to redeem from a second sale, and a surety 
may require that such property be subjected 
to the payment of the debt before his prop
erty is levied on: Barnes v. Cavanagh, 53-27. 
And see notes to \ 4045. 

An execution may be levied on and en
forced against a reversionery interest in a 
homestead held by the heir, subject to the 
widow's right of occupancy for life, and such 
interest acquired by inheritance from an 
heir beyond the widow's right of occupancy 
for life may in the same way be levied on and 
sold for her debts: Strong v. Garrett, 90-100. 

Property intended for special use is sub
ject to a levy, although it cannot thereafter 
be applied to such use and does not realize 
on sale the amount of money it would have 
brought for use for the purpose intended. 
In such case the officer will not be liable for 
the damage resulting, if the levy is right
ful: Coffey v. Wilson, 65-270. 
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Property in the hands of a receiver ap
pointed by a court is not liable to seizure by 
an officer under execution: Martin v. Davis, 
21-535. 

Excessive levy will be ground for setting 
aside a sale, even though the whole property 
sold has been previously attached in the 
same action: Cook v. Jenkins, 30-452. 

A second levy cannot be made until the 
first is disposed of: Downard v. Crenshaw, 
49-296. 

The assignee of a judgment cannot disre
gard a levy already made and issue a second 
execution and have another levy made there

under until the levy under the first execution 
has been disposed of in some way known to 
the law: McWilliams v. Meyers, 10-325. 

Where real estate has been levied on, 
such levy must be disposed of by sale or 
abar-donment, or set aside by a court, before 
a second execution can issue, except as au
thorized by I 4042: Downard v. Crenshaw, 49-
296. 

But one execution can be in existence at 
the same time: See $ 3955. 

A writ of execution does not become a 
lien upon personal property until after levy 
is made: Beeves v. Sebern, 16-234. 

SEC. 3971. Judgments — money—things in action. Judgments, 
money, bank bills and other things in action may be levied upon, and sold 
or appropriated thereunder, and an assignment thereof by the officer shall 
have the same effect as if made by the defendant. The levy upon a judg
ment shall be made by entering upon the judgment docket a memorandum of 
such fact, giving the names of the parties plaintiff and defendant, the court 
irom which the execution issued, and the date and hour of such entry, 
which shall be signed by the officer serving the execution, and a return 
made on the execution of his doings in the premises. [C.'73, § 3046; R., § 
3272; C'51, §1893.] 

Judgments: Aside from the provisions of 
this section, judgments cannot be levied on 
and sold as property, but garnishment of the 
judgment debtor would be the proper rem
edy: Osborn v. Cloud, 23-104. 

Although by express statutory provisions 
a judgment may now be levied on and sold 
under execution, it is nevertheless a debt 
and not to be reached under an attachment 
by a levy, but only by garnishment: Ochiltree 
v. Missouri, I& N.B. Co., 49-150. 

Where an agent recovers a judgment in 
his own name, but for the benefit of the 
principal, and to which the principal is en
titled, such agent has no interest therein 
•which can be subjected to his debts: Beaver 
Valley Bank v. Cousins, 67-310. 

Negotiable notes may, by the above statu
tory provision, be taken and sold by indorse
ment, and such transfer will vest the trans
feree with a title discharged of infirmités: 
Earhart v. Gant, 32-481. 

The word "defendant" will apply t o a 

SEC. 3972. Persons indebted may pay. After the rendition of judg
ment, any person indebted to the defendant in execution may pay to the 
sheriff the amount of such indebtedness, or so much thereof as is necessary 
to satisfy the execution, and his receipt shall be a sufficient discharge there
for. [C. '73, § 3047; R., § 3273; C. '51, § 1894.] 

See notes to ? 3944. 

SEC. 3973. Against municipal corporation—levy of tax. If no 
property of a municipal corporation against which execution has issued can 
be found, or if the judgment creditor elects not to issue execution against 
such corporation, a tax must be levied as early as practicable to pay off the 
judgment. When a tax has been so levied and any part thereof shall be 
collected, the treasurer of such corporation shall pay the same to the clerk 
of the court in which the judgment was rendered, in satisfaction thereof. 
[C'73, § 3049; R., § 3275; C'51, § 1896.] 

defendant in a garnishment proceeding as 
well as to the defendant in the original 
action: Ibid. 

Without reference to statutory provision, 
held, that a bona fide purchaser of a note lev
ied on and sold under execution was pro
tected against a prior purchaser of the note 
by verbal transfer from the judgment debtor, 
where the note was found in the hands of 
payee's agent, and without any marks of as
signment to the purchaser: Allison v. King, 
21-302. 

A purchaser of a note at a sale under exe
cution against one with whom it had been 
left after maturity for collection, and who 
had wrongfully converted it to his own use, 
acquires no title and cannot maintain action 
thereon: McCormick v. Williams, 54-50. 

Bonds of a railroad company which had 
been negotiated and afterwards bought back 
by the company, but not delivered to it, held 
subject to be levied on by execution against 
the company: Hetherington v. Hayden, 11-335. 

This section confers upon such corpora
tions no additional power to tax which is not 
otherwise granted to them, and a corpora
tion cannot be compelled under such provi-

100 

sion to levy a tax in excess of the limit im
posed by its charter or the limit imposed by 
statute or the constitution: Clarkv.Daveivport, 
14rAU;Polkv.Winett, 37-34; Iowa B. Land Co. 
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v. Sac Cownty, 39-124; Jeffries v. Lawrence, 42-
498,505; Supervisors v. United States, 18 Wall., 
71 (modifyingButz v. Muscatine, 8 Wall., 575). 

But the limitations found in \ 887, as to 
the rate of city taxes, apply only to taxes 
there specified, and do not prevent the levy
ing of additional taxes to pay indebtedness 
on which a judgment has been rendered: 
Bice v. Walker, 44-458. 

A judgment creditor has, under this pro
vision, the right to require that the levy and 
collection of a tax to pay his judgment be 
made, and a sufficient amount thereof set 
apart for the payment of his claim, and this 
duty may be enforced by mandamus: State ex 
rel. v Davenport, 12-335. 

But the payment of a claim not yet re
duced to judgment cannot be thus enforced: 
Ibid. 

A judgment creditor, having demanded 
the levy of a tax for the payment of his judg
ment, is entitled to have his debt paid in 
preference to other simple contract debts, 
and may have an order in an action by man
damus for the levy of a tax for the specific 
payment of such judgment: Coy v. City Coun
cil of Lyons, 17-1. 

The order may direct that if the amount 
which may be legally levied is not sufficient, 
similar taxes shall be levied for that pur
pose for subsequent years: Ibid. 

Mandamus is the appropriate remedy to 
compel the authorities to levy the tax when 
it is their duty to do so: Butz v. Muscatine, 
8 Wall., 575. 

Where a tax has been levied and col
lected, as provided by statute, an action of 
mandamus will lie to compel the treasurer 
to pay it over to the creditor: Brown v. Crego, 
32-498. 

Where a judgment cannot be paid out of 
the proper fund under a full legal levy in 
addition to the ordinary expenses of the 
municipal government, the payment of the 
judgment will be distributed and partial 
payments required, such as can be legally 
made: Coffin v. City Council of Davenport, 26-
515. 

That public buildings are exempt, see \ 
4007. 

But where the tax cannot be levied by 
reason of the limit of taxation, mandamus 
will not be awarded: Polk v. Winett, 37-34; 
Bice v. Walker, 44-458; Supervisors v. United 
States, 18 Wall., 71. 

Where the limit of taxation has been 
reached, and it appears that the payment of 
a judgment would seriously embarrass the 
county in meeting its current expenses, a 
writ of mandamus will not lie to compel the 
county to reserve a part of the tax collected 
in order to pay the judgment: Clay County v. 
McAlcer, 115 Ü. S., 616. 

Where taxes were levied for judgment 
fund and for city judgment tax, Ma, that 
the officers of the city could be enjoined at 
the suit of judgment creditors from divert
ing the proceeds to other purposes, and that 
evidence was not admissible to show that the 
levy was for another purpose: Bice v. Walker, 
44-458. 

The statutory provisions as to the enforce
ment of judgments are applicable to a school 
district, and mandamus may be brought 
against its officers to compel the levy of a tax 
as provided: Boynton v. District Tp, 34-510; 
Stevenson v. District Tp, 35-462, 471; Curry v. 
District Tp, 62-102 

The right to the issuance of a mandamus 
to compel payment of a judgment by a public 
corporation is based upon the fact that there 
exists in favor of plaintiffs an operative and 
enforcible judgment against the defendant; 
and if during the pendency of the action the 
twenty years within which the right of exe
cution on the judgment expires, the right to 
relief is terminated: McAleer v. Clay County, 
42 Fed., 665. 

Under the provisions of Revision of 1860, 
that a judgment creditor might have the 
amount of his judgment and costs in the ordi
nary evidences of indebtedness of the cor
poration, held, that a creditor could not be 
compelled to take such evidences of indebted
ness in payment of his judgment: State ex rel. 
v. Davenport, 12-335; Oswald v. Thedinga, 17-
13; Porter v. Thomson, 22-391. 

The fact that a city cannot meet an in
debtedness out of the funds raised by one 
year's levy, by reason of a restriction on the 
amount of such levy, cannot operate to de
feat the right of a party having a contract 
with the city to ultimate payment: Daven
port, etc., Co. v. Davenport, 13-229. 

The fact that a judgment when rendered 
cannot be enforced against the city by reason 
of the want of power of the city to levy a 
tax to pay such judgment will not be a de
fense to the action: Slusser v. Burlington, 42-
378. 

SEC. 3974. Corporation stock—debts—property in hands of third 
persons. Stock or interest owned by the defendant in any company or 
corporation, and also debts due him and property of his in the hands of 
third persons, may be levied upon in the manner provided for attaching the 
same. [C. 73, § 3050; R., § 3269; C'51, § 1892.] 

Levy upon mortgaged personal [The provisions as to attachment are in \\ 3894-3897. 
property is provided for by \\ 3979-3989.] 

SEC. 3975. Garnishment. Property of the defendant in the posses
sion of another, or debts due him, may be reached by garnishment. [C. '73,. 
§ 3051; R., § 3270.] 

This section does not apply to property or money seized on execution. It is expressly 
limited to proceedings by garnishment: Ball v. Cedar Valley Creamery Co., 67 N. W., 232. 

See notes to U 3935-3937. 
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SEC. 3976. Expiration or return of execution—return of garnish
ments. Proceedings by garnishment on execution shall not be affected by 
its expiration or its return. Where parties have been garnished under it, 
the officer shall return to the next term thereafter a copy of the execution 
with all his doings thereon, so far as they relate to the garnishments, and 
the clerk shall docket an action thereon without fee, and thereafter the pro
ceedings shall conform to proceedings in garnishment under attachments as 
nearly as may be. [C. 73, § 3052; R., § 3271.] 

SEC. 3977. Joint or par tnership property. When an officer has an 
execution against a person who owns property jointly, in common or in 
partnership with another, such officer may levy on and take possession of the 
property owned jointly, in common or in partnership sufficiently to enable 
him to appraise and inventory the same, and for that purpose shall call to 
his assistance three disinterested persons, which inventory and appraise
ment shall be returned by the officer with the execution, and shall state in 
his return who claims to own the property. [C. '73, § 3053; R., § 3287; C'51, 
§ 1917.] 

SEC. 3978. Lien—equitable proceeding—receiver. The plaintiff 
shall, from the time such property is so levied on, have a lien on the interest 
of the defendant therein, and may commence an action by equitable proceed
ings to ascertain the nature and extent of such interest and to enforce the 
lien; and, if deemed necessary or proper, the court or judge may appoint a 
receiver under the circumstances provided in the chapter relating to 
receivers. [C.'73, § 3054; R., §§ 3289-91.] 

A partner's interest in partnership prop- of the firm obtaining judgment against the 
erty is liable to execution which may be partners individually might subsequently 
levied thereon and will remain a lien until levy upon such property and maintain an 
satisfied by sale or otherwise. The equitable equitable action to have the property sub-
proceedings contemplated by this section in iected first to the payment of the firm debt, 
such cases simply pertain to the method of it appearing that there was no other firm 
enforcing the liability of the property to the property: Aultman v. Fuller, 53-60. 
writ: Lambert v. Powers, 36-18. Where an execution against the partner-

In determining the interest of the debtor ship was returned nulla bona as to the part-
in the partnership, partners and creditors nership and also as to an individual partner, 
may be made parties to the equitable pro- except as to certain property standing in 
'ceeding, and where the case demands, the his wife's name, held, that before a proceed-
par tnership may in such proceeding be fully ing by scire facias (authorized by statutory pro-
settled and wound up: Michards v. Haines, visions not now in force), plaintiff could 
30-574. maintain his action in equity to subject the 

Where a creditor levied on firm property property to the satisfaction of the execution, 
under an individual judgment against one and require defendant to show cause in the 
partner, and sold the property without bring- same action why individual property should 
ing the equitable action provided for by not be levied on to pay the firm debts: 
statute, just referred to, held, that a creditor Ticonic Bank v. Harvey, 16-14L 

SEC. 3979. Levies upon mortgaged personal property—payment 
or deposit. Mortgaged personal property not exempt from execution may 
be taken on attachment or execution issued against the mortgagor, if the 
officer, or the attachment or execution creditor, within ten days after such 
levy, shall pay to the holder of the mortgage the amount of the mortgage 
debt and interest accrued, or deposit the same with the clerk of the district 
court of the county from which the attachment or execution issued, for the 
use of the holder of the mortgage, or secure the same as in this chapter pro
vided. [21 G. A., ch. 117, § 1.] 

Aside from statute, the mortgagee has the The reason of holding that the interest of 
title and right of possession, subject to be the mortgagor in the mortgaged property 
divested only on performance of the condi- cannot be levied on and sold under execution 
tion, and the mortgagor has therefore no in- is not that he has no interest therein which 
terest in the property which can be seized could be appropriated in satisfaction of his 
and sold under execution: Campbell v. Leon- debts, but that the statutes of the state have 
ard, 11-489; Gordon v. Hardin, 33-550: Van- made no provision under which his interest 
slyck v. Mills, 34-375; Porter v. Knight, 63- can be appropriated to that object by judicial 
365. sale: Ibid. 

Nor is such interest subject to levy under Prior to the enactment of this statute 
attachment; Wells v. Sabelowitz, 68-238. chattel property in the hands of the mort-
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gagor, with the right of the mortgagee to 
possession, was beyond the reach of process 
by his creditors other than the mortgagee; 
but a creditor might by garnishment secure 
the surplus after the payment of the mort
gage debt. The provisions of this statute 
do not give the attaching creditor priority 
upon paying the amount of the mortgage 
debt over the preceding garnishment of the 
mortgagee by another creditor. "While the 
statute enables a creditor by pursuing the 
method pointed out to obtain a lien upon 
the property, this is not exclusive of the pro
ceeding by garnishment: Buck-Seiner Co. v, 
Beatty, 82-353. 

Prior to this enactment mortgaged prop
erty was protected from seizure or lien by 
attachment or execution. The creditor 
might proceed by garnishment, but would 
thereby acquire no right against the prop
erty, but only against the garnishee indi
vidually to the extent of the surplus: Blotchy 
v. O'Neill, 83 574. 

Therefore, where tender was made to a 
mortgagee only after a prior tender by an
other creditor had been made, and the mort
gage assigned to such prior claimant, held, 
that the subsequent claimant thereby ac
quired no right to the property: Ibid. 

Also held, that where the subsequent 
claimant took an assignment of the mort
gage he was entitled to possession thereof 
as against other executions in the sheriff's 
hands: Ibid. 

The evident purpose and design of this 
statute is to give junior creditors the right 
to subject the property after the payment of 
the mortgage. It does not dispense with the 
notice required by § 3991: Danjorth v.Harlan, 
76-236. 

If the mortgagee has the right to take pos
session he may do so even after levy, and 

leave no interest in the mortgagor subject 
to levy: Wells v. Chapman, 59-658. 

Where a contract creating a lien carries 
with it the right to take possession, if, in 
the exercise of this right possession is taken 
forcibly and by violence, the mortgagee 
may be liable for the injury done in thus 
taking possession, but not for the value of 
the property taken in accordance with the 
terms of the agreement for the lien: Brown 
v. Allen, 35-306. 

Where the mortgagor of chattels is in pos
session and has the right to possession of the 
mortgaged property for a definite period, 
his interest prior to the expiration of such 
period is the subject of levy and sale. But 
it is otherwise when the mortgagee may 
take possesion at his pleasure, or where the 
mortgagor's right of possession is for no defi
nite time: Binaskoff v. Lyman, 16-260. 

In case the mortgage was executed before 
the enactment of the statute, the deposit can 
only be made after the debt secured is due, 
and the debt secured does not become due 
merely by virtue of a provision in the mort
gage authorizing the mortgagee, whenever 
he deems himself insecure, to take possession 
and sell the property: Beering v. Wheeler, 76-
496. 

But where money was deposited in such a 
case by the execution creditor before the 
mortgage was due and was accepted by the 
mortgagee, held, that the execution creditor 
thereby acquired the mortgagee's lien: Ibid. 

The object of these provisions was to en
able the creditor to reach by attachment or 
execution the value of the mortgaged prop
erty in excess of the amount necessary to 
discharge the mortgage debt. I t is not in
tended for the protection of the mortgagor, 
and the mortgagee may, if he sees fit, waive 
the right to a deposit of the amount secured: 
Willson v. Felthouse, 90-315. 

SEC. 3980. Interest. When the debt secured by the mortgage is not 
due as shown by the mortgage, the officer, or the attachment or execution 
creditor, must also pay or deposit with the clerk interest on the principal 
sum at the rate specified in the mortgage for the term of sixty days from the 
date of the deposit, unless the debt secured falls due in a less time, in which 
case interest shall be deposited for such shorter period. [Same, § 2.] 

SEC. 3981. Failure to pay, deposit or give security. If within ten 
days after such levy the attachment or execution creditor does not pay the 
amount, make the deposit, or give the security required, the levy shall be 
discharged, and the property restored to the possession of the person from 
whom it was taken and the creditor shall be liable to the holder of the 
mortgage for any damages sustained by reason of such levy. [Same, § 2.] 

SEC. 3982. Creditor subrogated. When such sum is paid to the holder 
of the mortgage or deposited with the clerk, the attachment or execution 
creditor shall be subrogated to all the rights of such holder, and the pro
ceeds of the sale of the mortgaged property shall be first applied to the 
discharge of such indebtedness and the costs incurred under the writ of 
attachment or execution. [Same, § 2.] 

The words "such indebtedness " used in satisfied before the proceeds can be applied 
this section refer to the mortgage indebted
ness, and such indebtedness under the mort
gage in question or other mortgages must be 

SEC. 3983. Holder reinstated. If, for any reason, the levy upon the 
mortgaged property is discharged or released without a sale thereof, the 

to the extinguishment of 
Frantz v. Hanford, 87-469. 

other claims: 
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attachment or execution creditor who has paid or deposited the amount of 
the mortgage debt shall have all the rights under such mortgage possessed 
by the holder at the time of the levy. If the holder thereof desires to be 
reinstated in his rights thereunder, he may repay the money received by 
him, with interest thereon at the rate borne by the mortgage debt for the 
time it has been held by him, and demand the return of the mortgage, 
whereupon his rights thereunder shall revest in him, and the attachment 
or execution creditor shall be entitled to the deposit made, or any part 
thereof remaining in the hands of the clerk, or any money returned to the 
clerk by the holder of the mortgage. [Same, §2.] 

SEC. 3984. Statement by holder of amount due. The holder of the 
mortgage shall, before receiving the money tendered to him by the attach
ing or execution creditor or deposited with the clerk, state over his signa
ture and under oath, on the back of the mortgage, the amount due or to 
become due thereon, and deliver the same, together with the note or other 
evidence of indebtedness secured by said mortgage, to the person paying 
the said amount or the clerk with whom the deposit is made, and the holder 
of the mortgage shall only receive the amount so stated to be due, and the sur
plus, if any, shall be returned to the person making the deposit. [Same, §2.] 

SEC. 3985. Indemnifying bond released. When the attaching or 
execution creditor thus pays or deposits the amount of the claim under the 
mortgage, he shall not be required to give an indemnifying bond on notice 
to the sheriff by the holder of the mortgage of his right to the property 
thereunder, or if one has been given, it shall be released. 

SEC. 3986. Costs—surplus. If under execution sale the mortgaged 
property does not sell for enough to pay the mortgage debt, interest and 
costs of sale, the judgment creditor shall be liable for all costs thus made, 
but if a greater sum is realized, the officer conducting the sale shall at once 
pay to the mortgage holder the amount due thereunder, and apply the sur
plus on the execution. [21 G. A., ch. 117, § 3.] 

SEC. 3987. Statement of indebtedness. For the purpose of enabling 
the attaching or execution creditor to determine the amount to be tendered 
or deposited to hold the levy under the writ of attachment or execution, the 
person entitled to receive payment of the mortgage debt shall deliver to any 
such person, upon written demand therefor, a statement in writing under 
oath, showing the nature and amount of the original debt, the date and the 
•amount of each payment, if any, which has been made thereon, and an 
itemized statement of the amount then due and unpaid. [Same, §§ 2, 5.] 

SEC. 3988. Contest as to validity or amount. If the right of the 
mortgagee to receive such or any sum is for any reason questioned by the 
levying creditor, he may, within ten days after levy, or after demand is 
made for a statement of the amount due as above provided, commence an 
action in equity or contest such right upon filing a bond in a penalty double 
the amount of such mortgage, conditioned for the payment of any sum to be 
found due to the person entitled thereto, with sureties to be approved by 
the clerk, and if such mortgagee i sa nonresident or his residence is unknown, 
service may be made by publication as in other actions, but if such residence 
becomes known before final submission, the court may order personal service 
to be made. If commenced at law, the court may transfer the same to the 
equity side as in other cases. The court may appoint a receiver, and shall 
determine the amount due on the mortgage, and all other questions properly 
presented, and may continue and preserve or dismiss the lien of the levy, 
the costs to be taxed to the losing party as in other cases. If there are two 
or more mortgages, the creditor may admit the validity of one or more, and 
make the required deposit as to such, and contest the other, and where there 
are two or more such mortgages, each of which is questioned, a failure to 
establish the invalidity of all shall not defeat the rights of the levying cred
itor, but in such case the decree shall determine the priority of liens, and 
direct the order of payment out of the proceeds of the property which shall 
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be sold under special execution to be awarded in said cause; but nothing in 
this chapter contained shall be construed to forbid or in any way affect the 
r ight of a creditor to contest in any other way the validity of any mortgage. 
[Same, § 4.] 

available to him before the passing of the 
statute: Citizens' State Bank v. Council Bluffs 
Fuel Co., 89-618. 

An attaching creditor of a mortgagor of 
chattels acquires such interest in such chat
tels by levying an attachment thereon, under 
the claim that the mortgage is void as to 
creditors, as entitles him to priority over a 
valid mortgage subsequently taken with 
knowledge of the levy: Clark v. Patton, 92-
247. 

It is not necessary that in order to secure 
such priority the attaching creditor proceed 
under the provisions of this statute: Ibid. 

The provisions of this chapter are not ex
clusive of the remedies already existing: 
Ibid. 

Further, see notes to \ 3891. 

The levy of an attachment on mortgaged 
chattels is not void because of a failure to 
pay or offer to pay the mortgage debt, where 
creditors are contesting the validity of the 
mortgage, and such failure does not affect 
the requirement that notice of ownership 
must be served by parties claiming the prop
erty: Hibbard v. Zenor, 75-471. 

A creditor may, under this provision, con
test the right of the mortgagee upon any 
ground that goes to the validity of the mort
gage; but before he can do that, he must 
acquire an apparent lien upon the property 
by making a levy in accordance with these 
provisions: Thomas v. Farley Mfg. Co., 76-735. 

There is nothing in this statutory pro
vision preventing the creditor when the 
mortgage is alleged to be fraudulent, from 
resorting to other remedies which were 

S E C . 3 9 8 9 . Fa i lure to m a k e statement . A failure to make the state
ment, when required as above provided, shall have the effect to postpone 
the lien of the mortgage and give the levy of the writ of attachment or exe
cution priori ty over the claim of the holder thereof. [Same, § 6. J 

S E C . 3 9 9 0 . W h e r e mortgagee has b e e n garnished. If the mortgagee, 
before the levy of a writ of at tachment or execution, has been garnished a t 
the suit of a creditor of the mortgagor, a creditor desiring to seize the mort
gaged proper ty under a writ of attachment or execution shall pay to the 
holder of the mortgage, or deposit with the clerk, in addition to the mort
gage debt, the sum claimed under the garnishment, and the provisions of 
this chapter, so far as applicable, in all respects shall govern proceedings 
relat ing thereto. 

S E C . 3991. Indemni fy ing bond—notice of c la im to property . An 
officer is bound to levy an execution on any personal property in the posses
sion of, or that he has reason to believe belongs to, the defendant, or on 
which the plaintiff directs him to levy, unless he has received notice in 
writing under oath from some other person, his agent or attorney, tha t such 
property belongs to him; stat ing the nature of his interests therein, how 
and from whom he acquired the same, and consideration paid therefor; or 
from the defendant, that the property is exempt from execution; but failure 
to give such notice shall not deprive the par ty of any other remedy. Or, if 
after levy he receives such notice, such officer may release the property 
unless a bond is given as 'provided in the next section; but the officer shall 
be protected from all liability by reason of such levy until he receives such 
writ ten notice. [C. 73 , § 3055; R., § 3277; C '51 , § 1916.] 

Duty to levy; bond: An officer is bound 
to levy on any personal property in the pos
session of, or that he has reason to believe 
belongs to, defendant, or any on which the 
plaintiff directs him to levy, and is not lia
ble in any way by reason of such levy until 
he receives the notice provided for in this 
section. He cannot demand an indemnify
ing bond until such notice is served. His 
remedy by interpleader is merely cumula
tive: Raster v. Pease, 42-488. 

A simple disclaimer at the time of the 
levy, by the execution debtor, of any inter
est in the property, will not be sufficient in 
itself to put the officer on inquiry as to the 
ownership of the property, or justify him in 
postponing the levy and incurring the risk 

of having the execution debtor dispose of 
the property or otherwise place it beyond 
his reach: West v. St. John, 63-287. 

Where the execution plaintiff has given 
an indemnifying bond, the officer must hold 
the property at all events and apply it to the 
execution unless it is taken from him by 
legal process, and cannot escape liability for 
not so doing by showing that it was not the 
property of the judgment defendant: Evans 
v. Thurston, 53-122. 

But the officer is not liable in damages for 
failure to levy upon property in defendant's 
possession, if it is shown that such defendant 
had no interest therein subject to levy: 
Crosby v. Hungerford, 59-712. 

Where the officer has been indemnified 
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it is his duty to use the proper means to make 
the levy effective on the property: Cox v. 
Currkr, 62-551. 

This section does not apply to a case where 
the execution defendant claims that the prop
erty is exempt from execution: McCoy v. 
Cornell, 40-451; Parsons v. Thomas, 62-319. 

These provisions as to the indemnifying 
bond, as they originally stood, did not apply 
to levies under attachment: Wadsworth v. 
Walliker, 45-395; Hall v. Ballou, 58-585. But 
now see \ 3906. 

Where the officer, without requiring an 
indemnity bond, proceeds to sell property as 
to which a third person has given him proper 
notice of ownership, such owner may main
tain against him an action of replevin for the 
property, although at the time the action 
was brought the property was not in the pos
session of the officer: Hardy v. Moore, 62-65. 

The provisions of this section apply to 
levies under special execution as well as 
under general execution: Bank of Reinbeck 
v. Brown, 76-696. 

The time for bringing action against an 
officer for damages in the wrongful levy of 
an execution commences to run from the 
time notice of ownership of the adverse 
claimant is served: Ibid. 

The officer may, at the peril of showing 
the real ownership of the property, dis
charge it on the ground that it is not the 
property of defendant in attachment, the 
burden of proof being on him to show that 
fact. Therefore, in an action against the 
officer for damages for wrongfully discharg
ing attached property, evidence of owner
ship of the property by another person than 
the defendant in attachment should be ad
mitted: Wadsworth v. Walliker, 45-395; 8. C, 
51-605. 

An officer who has levied upon property 
the title of which is in doubt, will render 
himself liable on his official bond by releas
ing such property if it is found that it was 
in fact subject to the attachment: Wadsworth 
v. Walliker, 51-605. 

These provisions as to indemnifying bond 
are not unconstitutional: Cheadle v. Guittar, 
68-680. 

Although these provisions were not orig
inally applicable to attachments, held, that 
in case the property was afterwards held 
under an execution subsequently issuing in 
the same case, such provisions would apply: 
Allen v. Wheeler, 54-628; Wadsworth v. Walli
ker, 45-395. 

And held, that even if such bond should 
be given in an attachment case, it would 
only have the effect of a common-law bond, 
and would not render the officer liable abso
lutely for releasing property from the levy: 
Wadsworth v. Walliker, 45-395. 

A bond to indemnify the officer for not 
levying under the writ, in accordance with 
his official duty, is void, both as to the officer 
and the party injured: Cole v. Parker, 7-167. 

In an action against the sheriff by one 
who claimed to be the owner of attached 
property under a purchase made before the 
levy notice to the sheriff of the claim to the 
property was held to be immaterial, inas
much as the purchase was found to have 
been fraudulent: Klotz v. James, 64 N. W., 648. 

Joint bond: "Where an officer has several 
writs of execution by different judgments 
against the same defendant, and is served 
with notice of a claim to the property by a 
third person, an indemnifying bond may be 
given jointly by the execution plaintiffs, and 
on such bond an action against them jointly 
may be maintained: Baxter v. Ray, 62-336. 

The notice here provided for in order to 
authorize the officer to require an indemni
fying bond must be delivered to him. I t is 
not sufficient to simply read it to him: Gray 
v. Parker, 49-624. 

The object of this notice is not for the 
purpose of proving claimant's title to the 
property, but to enable him to maintain an ac
tion against the officer. It should run to the 
officer and be unequivocal in character, and 
held, that a bill of sale from judgment defend
ant to the claimant, for the property levied 
on, was not a sufficient notice under the stat
ute: Gray v. Parker, 53-505. 

The notice contemplated by this section 
must be given before the claimant to the 
property under a chattel mortgage can main
tain an action of replevin to recover the pos
session of the same: Danforth v. Harlow, 76-
236. 

An action against a sheriff to recover 
property taken on execution cannot be main
tained unless the notice here provided for 
has been given: Doolittle v. Hall, 78-571. 

The notice should describe the property 
so that the officer will be able to identify it, 
and a notice applying to all property upon 
certain tracts of land is not good when it does 
not allege ownership of all such property: 
Ibid. 

Where property levied on under execu
tion was claimed by chattel mortgagee and 
subsequently an indemnifying bond was 
given, held, that an assignee of the claim for 
damages under the bond did not have such 
interest as to be entitled to bring action with
out an assignment of the mortgaged indebt
edness: Garretson v. Ferrall, 78-166. 

Service of the written notice upon the 
deputy sheriff who makes the levy is suffi
cient: Burrowsv. Waddell, 52-195; Peterman v. 
Jones, 63 N.W., 338. 

But an acceptance of service of such no
tice by the sheriff's deputy is not binding: 
Chapín v. Pinkerton, 58-236. 

If the leyy is by the deputy sheriff service 
of notice of the claim upon the property by a 
third person made upon the sheriff is suffi
cient: Headington v. Langland, 65-276. 

The fact that upon a claim by a third 

Í
iarty to the property the levy has been re-
eased, upon failure of the execution plaintiff 

to give an indemnity bond will not ren
der the seizure of such property under a sec
ond execution invalid as against the owner 
of the property or a fraudulent grantee 
thereof: Clark v. Reininger, 66-507. 

The manner of service or form of proof 
required is not specified. If the written 
notice referred to is delivered to the officer, 
and he serves it, and without request hands 
it back to the owner who presents it and re
tains a copy, it is sufficient: Peterman v. 
Jones, 63 N.W., 338. 

The notice contemplated by this section 
is sufficient if it enables the officer to obtain 
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an indemnifying bond. Objections to its 
sufficiency not made at the time, cannot be 
raised after it has served its purpose: Water-
house v. Black, 87-317. 

To render the sheriff liable he must be 
notified who the claimant of the property is 
that he may with such knowledge demand 
and approve a bond for his protection. If 
without such a notice the sheriff should sell, 
the sale as to him would be valid, and it 
seems that the sureties on the bond which 
may be given would not be liable on account 
of such sale. A third party claiming the 
property levied on should give the notice 
provided for by the statute as a basis for the 
cause of action on the bond: Whitney v. Gam
mon, 67 N.W.,405. 

Written notice of ownership is not neces
sary in an action by the owner against one 
not the sheriff, for conversion of property 
even though there has been wrongful levy 
on the property by the sheriff under a claim 
against a person other than the owner: Guest 
v. Heinly, 93-183. 

The manner of delivery of the notice is 
immaterial. It is only essential that it be 
received by the officer: Turner v. Younker, 
76-265. 

Where objections to the notice appear 
upon the face of the petition, and are not 
taken by demurrer or motion in arrest of 

i'udgment, they must be deemed waived: 
'Anden v. Green, 81-365. 

A notice that plaintiff claimed to be owner 
of a " certain stock of drugs " by virtue of a 
chattel mortgage, held sufficient notice of a 
mortgage upon the property as a "drug 
stock:" Kern v. Wilson, 82-407. 

These provisions as to written notice have 
no application in a suit by the owner against 
one not the sheriff, for conversion of the 
property: Guest v. Heinly, 93-183. 

The notice here provided for is for the 
protection of the officer and not for the bene
fit of the attaching plaintiff. The plaintiff 
acts at his peril and is not relieved from his 
common law liability by the failure of the 
claimant of the property to give the notice 
here contemplated: Bradley v. Miller, 69 N. 
W., 426. 

The notice here referred to is for the pro
tection of the officer making a levy and is 
not necessary where a delivery bond has been 
executed: Agres, etc., Co. v. Borsey Produce 
Co., 70 N. W., 111. 

The notice should state how the claimant 

acquired his interest in the property and for 
what consideration: Bradlei/ v. Miller, 69 N. 
W., 426. 

The notice to the officer by a third per
son, claiming the property, stating the 
nature and extent of his interest therein, 
and under what r ight he claims, is sufficient. 
Where such claim is based upon a mortgage 
securing notes, the consideration for the 
notes and mortgage need not be stated: 
Crawford v. Nolan, 70-97. 

The return of the sheriff is evidence of 
the service of the notice, and any other proof 
thereof is wholly unnecessary: Ibid; <S. C, 
72-673. 

Notwithstanding the provisions of this 
section the chattel mortgagee must give 
notice to an officer who has levied upon the 
property as belonging to the mortgagor be
fore an action of replevin can be maintained 
to recover possession of the property under 
such mortgage: Banforih v. Harlow, 76-236. 

This section has reference to notice by a 
third party of a claim to the property, and 
not to a notice by the debtor that the property 
is exempt from execution: Glover v. Narey, 
92-286. 

Remedy against officer: In the absence 
of the notice of ownership of, or claim to, 
the property required by statute in order to 
authorize the officer to demand an indemni
fying bond, replevin will not lie against the 
officer to recover the property levied on: 
Finch v. Hollinger, 43-598; Peterson v. Espeset, 
48-262. 

And in an action to recover the property 
from the officer holding it under a levy, it is 
necessary to allege the giving of such notice: 
Allen v. Wheeler, 54-628. 

Although the officer is to be protected 
from all liability by reason of the levy until 
notice is received, he cannot maintain an ac
tion for expenses and attorneys' fees in de
fending a replevin suit for the property 
levied on, in which he is successful: liicka-
baugh v. Bada, 50-56. 

Where plaintiff gives an indemnifying 
bond upon notice being served upon the offi
cer by a third person that he has a lien upon 
the property as mortgagee, and the property 
is then seized and sold, recovery on t i n 
bond cannot be defeated on the ground that 
the mortgagee still has a lien upon the prop
erty, and may take it under the mortgage: 
Band v. Barrett, 66-731. 

SEC. 3992. Conditions of bond—return. When the officer receives 
such notice he may forthwith give the plaintiff, his agent or attorney, notice 
that an indemnifying bond is required. Bond may thereupon be given by 
or for the plaintiff, with one or more sufficient sureties, to be approved by 
the officer, to the effect that the obligors will indemnify him against the dam
ages which he may sustain in consequence of the seizure or sale of the prop
erty, and will pay to any claimant thereof the damages he may sustain in 
consequence of the seizure or sale, and will warrant to any purchaser of the 
property such estate or interest therein as is sold; and thereupon the officer 
shall proceed to subject the property to the execution, and shall return the 
indemnifying bond to the court from which the execution issued. [C. '73, 
§ 3056; R., § 3277.] 

The owner of property wrongfully seized demnifying bond, but in whatever proceed-
1s not bound to bring an action upon the in- ing recovery for the wrongful seizure and 
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sale is claimed, payment by and discharge oí nied to a claimant of property levied on the 
one wrong-doer, as, for instance, the execu- right to maintain an action for its recovery 
tion plaintiff, will discharge other joint against an officer levying on such property 
wrong-doers, for instance, the sheriff: At- under execution against another person, in 
wood v. Brown, 72-723. that it deprived the owner of his property 

Under \ 3058 of Code of '73, omitted from without due process of law, by substituting 
present Code, which gave the claimant or the liability of the party to the bond for that 
purchaser a right of action on such bond, of the officer for his trespass: Foule v. Mann, 
but barred any action against the officer 53-42; Craig v. Fowler, 59-200. And see Sun-
making the levy, if the surety on ihe bond berg v. Babcock, 61-601; Cheadle v. Guittar, 
was good when it was taken, held, that said 68-Í580. 
section was unconstitutional so far as it de-

SEC. 3993. Failure to give bond. If such bond is not given, the 
officer may refuse to levy, or if he has done so, and the bond is not given in 
a reasonable time after it is required by the officer, he may restore the prop
erty to the person from whose possession it was taken, and the levy shall 
stand discharged. [C. '73, § 3057; R., § 3278.] 

See notes to \ 3991. 

SEC. 3994. Application of proceeds. Where property for the sale of 
which the officer is indemnified sells for more than enough to satisfy the 
execution under which it was taken, the surplus shall be paid into the court 
to which the indemnifying bond is directed to be returned. The court may 
order such disposition or payment of the money to be made, temporarily or 
absolutely, as may be proper in respect to the rights of the parties inter
ested. [C'73, § 3059; R., § 3280.] 

SEC. 3995. Executions by justices. The provisions of the preceding 
sections, as to bonds, shall apply to proceedings upon executions issued 
by justices of the peace. Indemnifying bonds shall be returned in such 
cases with the execution under which they are taken. [C. '73, § 3060; R., § 
3286.] 

SEC. 3996. Stay of execution—how effected. On all judgments for 
the recovery of money, except those rendered on any appeal or writ of 
error, or in favor of a laborer or mechanic for his wages, or against one 
who is surety in the stay of execution, or against any officer, person or cor
poration, or the sureties of any of them, for money received in a fiduciary 
capacity, or for the breach of any official duty, there may be a stay of 
execution, if the defendant therein shall, within ten days from the entry of 
judgment, procure one or more sufficient freehold sureties to enter into a 
bond, acknowledging themselves security for the defendant for the payment 
of the judgment, interest and costs from the time of rendering judgment 
until paid, as follows: 

1. If the sum for which judgment was rendered, inclusive of costs, does 
not exceed one hundred dollars, three months; 

2. If such sum and costs exceed one hundred dollars, six months. 
[C'73, §3061;R., §3293.] 

The privilege of staying the judgment is during which stay might be applied for was 
extended to anyone who, being a party to abridged, held, that in the absence of any ex-
the proceeding, has such an interest as that, pression of an intention to the contrary, the 
in equity, as between him and the judgment new statute was not applicable to the time 
debtor, he may be compelled to pay the debt, within which stay might be taken as to judg-
Therefore, held,, that a subsequent purchaser ments existing at the time of the change: 
of mortgaged premises, who had assumed the Du Boise v. "Bloom, 38-512. 
payment of the incumbrance, might stay a Under a prior statute which did not for-
judgment against the original mortgagor bid stays of judgment on appeal, held, that 
under a foreclosure proceeding to which the provisions as to stay applied also to judg-
both were parties: Moses v. Clerk of Court, ments in the supreme court: Peoria F. & M. 
12-139. Ins. Co. v. Bickerson, 29-98. 

While the legislature may abridge or take The time of the stay commences to run 
away the right to a stay of execution exist- from the rendition of the judgment, and not 
ing when the contract was made or the judg- from the time of filing of the bond: Okey v. 
ment rendered, the intention to do so should Sigler, 82-94. 
be clearly expressed; and where the time 
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SEC. 3997. Affidavit of surety . Officers approving stay bonds shall 
require the affidavit of the signers thereof, unless waived in writing by the 
party in whose favor the judgment is rendered, that they own property not 
exempt from execution, and aside from incumbrance, to the value of twice 
the amount of the judgment. [C. 73, § 3062.] 

Failure of the clerk to require the sure- As to liability of clerk for approval of in-
ties to justify will not defeat the stay: Du sufficient bond, see \ 359 and notes. 
Boise v. Bloom, 38-512. 

SEC. 3998. Stay waives appeal. No appeal shall be allowed after a 
stay of execution has been obtained. [C. 73, § 3063; R., § 3294.] 

The right of appeal is waived by taking tered, so that there is a stay under a sub-
a stay: Seacrest v. Newman, 19-323. stantial waiver of further proceedings, an 

Even though stay of execution is not appeal should not be allowed: Warjord v. 
taken in the form prescribed by statute, yet JEads, 10-592. 
if, by consent of the parties, judgment is en-

SEC. 3999. Bond—approval—recording—effect. The sureties for 
stay of execution may be taken and approved by the clerk, and the bond 
shall be recorded in a book kept for that purpose, and have the force and 
effect of a judgment confessed from the date thereof against their property, 
and shall be indexed in the proper judgment docket, as in case of other 
judgments. [C.73, § 3064; R., §§ 3295, 3298.] 

This section is not obnoxious to the objec- against the sureties voidable only and not 
tion that it deprives the parties on the bond void: Maynes v. Brockieay, 55-457. 
of the right to trial. Such right of trial is Where an instrument intended as a bond 
waived by the execution of the bond: Caven- for stay of execution is accepted and ap-
der v. Smith's Heirs, 5-157,186. proved, and recorded as such by the clerk, it 

Under previous statutory provisions, some- has the force and effect of a judgment against 
what different from the present, held, that a the property of the sureties, and cannot be 
stay bond, although filed, would not become questioned in a collateral proceeding by proof 
a lien on the property of a surety as against that it was not given until long after the ex-
persons not having actual notice, unless en- piration of the period for taking such stay, 
tered of record as provided by statute: Walr or that the cause was one in which a stay was 
dron v. Dickerson, 52-171. not allowable; Wishard v. Biddle, 64-526. 

The determination of the clerk as to Where a stay bond was accepted by the 
whether the bond is filed within the time clerk but not recorded, held, that although 
required by statute, or whether the filing as between the parties it became a lien upon 
within the time specified is essential to its the property of the sureties, subsequent 
validity, in a case where such question arises, mortgages and purchasers without notice j , 
is a judicial act, and an error in his decision were not affected thereby: Waldron v. Dicker- ] i 
on that question will render a judgment son, 52-171. ' 

SEC. 4000. Execut ion recalled. When the bond is accepted and 
approved after execution has been issued, the clerk shall immediately 
notify the sheriff of the stay, and he shall forthwith return the execution 
with his doings thereon. [C. 73, § 3065; R., § 3296.] 

SEC. 4001. P rope r ty released. All property levied on or before stay 
of execution, and all written undertakings for the delivery of personal prop
erty to the sheriff, shall be relinquished by the officer, upon stay of execu
tion being entered. [C. 73, § 3066; R., § 3297.1 

SEC. 4002. Execution against principal and sureties. At the expi
ration of the stay, the clerk shall issue a joint execution against the prop
erty of all the judgment debtors and sureties, describing them as debtors or 
sureties therein, and the liability of such sureties shall be subject to that 
of their principal as provided in this chapter. [C. 73, § 3067; R., § 3299.] 

Delay in issuing execution after expiration of stay does not discharge the lien of the 
judgment: Parish v. Elwell, 46-162. 

SEC. 4003. Objection by sure ty . When any court shall render judg
ment against two or more persons, any of whom is surety for any other in 
the contract on which judgment is founded, there shall be no stay of execu
tion allowed, if the surety objects thereto at or before the time of rendering 
the judgment, whereupon it shall be ordered by the court that there be no 
stay, unless the surety for the stay of execution will undertake specifically 
to pay the judgment in case the amount thereof cannot be levied of the prin-
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cipal defendant, and the judgment shall recite that the liability of such stay 
is prior to that of the objecting surety. [C. 73, § 3068; R., § 3300.] 

Unless the surety in the original judg- against whom judgment is rendered by de
ment objects to the granting of a stay there- fault, before the conclusion of the suit and 
of, he will be presumed to have consented to rendition of judgment against the principal, 
t h e stay, and thereby to have waived the In such a case, after the default, the surety 
right to redeem his property if sold under ceases to be a party to the suit in such sense 
execution, no right to redemption being al- as to be bound by subsequent proceedings: 
lowed from a sale under a judgment which Okey v. Sigler, 82-94. 
has beenstayed(<i 4045): O/iase v.YVelty, 57-230. Even though there is an agreement by 

While it may be competent for the parties virtue of which the allowance of a stay of 
to have a provision for stay of execution in- execution would not release the surety, yet 
serted in the judgment, which shall be bind- the surety would be released if the stay 
ing on the sureties, who are parties to the granted in such case should be for a longer 
suit, and against whom judgment is rendered, time than that allowed by statute: Ibid. 
the rule will not apply to the case of a surety 

SEC. 4004. Stay terminated by surety. Any surety for the stay of 
•execution may file with the clerk an affidavit, stating that he verily believes 
he will be compelled to pay the judgment, interest and costs thereon 
•unless execution issues immediately, and gives notice thereof in writing to 
the party for whom he is surety; and the clerk shall thereupon issue execu
tion forthwith, unless other sufficient surety be entered before the clerk 
within five days after such notice is given as in other cases. [C. 73, § 
5069; R., § 3301.] 

SEC. 4005. Other security given. If other sufficient surety is given, 
it shall have the force of the original surety entered before the filing of the 
affidavit, and shall discharge the original surety. [C.73, § 3070; R., § 3302.] 

SEC. 4006. Lien not released. Where a stay of execution has been 
taken, such confessed judgment shall not release any judgment lien by vir
tue of the original judgment for the amount then due. [C.73, §3071; 
R., § 3303.] 

SEC. 4007. Exemption of public property. Public buildings owned 
by the state, or any county, city, school district or other municipal corpora
tion, or any other public property which is necessary and proper for carry
ing out the general purpose for which such corporation is organized, are 
exempt from execution. The property of a private citizen can in no case be 
levied on to pay the debt of any such. [C.73, § 3048; R., § 3274; C'51, § 
1895.] 

Public buildings of a municipal corpora- Charnock v. District T'p, 51-70: Whiting v. 
tion are exempt from execution. Therefore, Story County, 54-81. 
a judgment against the corporation owning An averment that property levied on is 
them is not a lien thereon: Davenport v. that of a municipal corporation, and neces-
Peoria M. & F. Ins. Co., 17-276. sary and proper for its use in carrying out 

As such buildings cannot be seized and its purposes, is a sufficient allegation as to its 
•sold under execution, a mechanic's lien can- public character: Fort Dodgev. Moore, 37-388. 
not be enforced against them: Lewis v. Chick- As to levy of tax to pay judgment against 
4tsaw County, 50-234; Loving v. ¡Small, 50-271; municipal corporation, see I 3973. 

SEC. 4008. Other exemptions. If the debtor is a resident of this state 
and the head of a family, he may hold exempt from execution the following 
property: All wearing apparel of himself and family kept for actual use 
and suitable to their condition, and the trunks or other receptacles neces-
.sary to contain the same; one musket or rifle and shot gun; all private 
libraries, family bibles, portraits, pictures, musical instruments and paint
ings not kept for the purpose of sale; a seat or pew occupied by the debtor 
or his family in any house of public worship; an interest in a public or 
private burying-ground, not exceeding one acre for any defendant; two cows 

~ and two calves; fifty sheep and the wool therefrom and the materials manu
factured'from such wool; six stands of bees; five hogs, and all pigs under 
six months; the necessary food for all animals exempt from execution, for 
six months; one bedstead and the necessary bedding for every two in the 
family; all cloth manufactured by the defendant, not exceeding one hundred 
yards in quantity; household and kitchen furniture, not exceeding two hun-
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dred dollars in value; all spinning wheels and looms; one sewing machine 
and other instruments of domestic labor kept for actual use; the neces-

P> sary provisions and fuel for the use of the family for six months; the proper 
tools, instruments or books of the debtor, if a farmer, mechanic, surveyor, 
clergyman, lawyer, physician, teacher or professor; if the debtor is a 
physician, public officer, farmer, teamster or other laborer, a team, consist-

-^ ing of not more than two horses or mules, or two yoke of cattle, and the 
/ wagon or other vehicle, with the proper harness or tackle, by the use of 
' which he habitually earns his living, otherwise one horse; if a printer, a 

pr int ing press and the types, furniture and material necessary for the use 
of such print ing press and a newspaper office connected therewith, not to 
exceed in all the value of twelve hundred dollars; poultry to the value of 

—fifty dollars, and the same to any woman whether the head of a family or 
not; and if the debtor is a seamstress, one sewing machine. [25 G. A., ch. 
95; 19 G. A., ch. 49; 19 G. A., ch. 62, § 1; 15 G. A., ch. 42; C.73 , g 3072; R., 
§§ 3304, 3305, 3308; C'51, §§ 1898-9.] 

Head of family: The term "head of a f am- Team and vehicle with, which debtor 
ily " is used in reference to the relation ex- earns his living: Held, that the two horses 
isting between the members of the family as with which a physician habitually earns his 
recognized by law and the usages of society; living will be exempt although ho does not 
and where a woman, who, as a widow and use them as a team, but singly; but he must 
the mother of children, held the team be- show that they are so used, before he can 
longing to her former husband exempt from have the benefit of the exemption: Corp v. 
execution, subsequently remarried, held, that Gfriswold, 27-379. 
she thereby ceased to be the head of the Evidence held sufficient in a particular 
family, and the team became subject to exe- case to show that the horses of a farmer 
cution on a judgment against her: Van were exempt as habitually used to earn his 
Doran v. Marden, 48-186. living: JBevan v. Hayden, 13-122. 

The question as to who is head of the f am- One who abandons one employment and 
ily is one of law and not of fact; and when procures a team or part of a team, intending 
the husband is subject to no disability, he, to complete the same, for the purpose of 
and not the wife, is the head of the family, using it in good faith to earn his livelihood, 
without regard to which one is the owner may have the same exempt, without regard 
of the property: Ibid. to the amount of use he has made thereof: 

Where a widower kept house, employing Ibid. 
a domestic, and having living with him his Where the debtor was engaged in selling 
son and son's wife, who paid no compensa- illuminating oil, such sales being for the 
tion, held, that he was the head of a family: most part made from a tank wagon, some-
Tyson v. Reynolds, 52-431. times driven by the debtor but generally by 

An unmarried man with whom his brother his minor son, some few sales being made, 
and brother's wife lived and for whom they however, at the room where the oils were 
kept house, he furnishing the necessaries, kept, held, that the wagon and team used in 
held, not to be the head of a family: Whalen the delivery were exempt: Consolidated Tank 
v. Cadman, 11-226. IAne v. Hunt, 83-6. 

Where husband and wife lived separate I t is not material in such case that the 
for seven years prior to his death, he neither living of the debtor is not wholly earned by 
contributing to nor being asked to contribute the use of the team and wagon, nor that the 
to her support, and it not appearing that the team is used for him by another: Ibid. 
separation was intended to be temporary, Where a husband sold the team, wagon 
held, that he was not the head of a family, and, and harness, exempt in his hands as a farmer, 
therefore his widow was not, after his death, to his wife, and went out of the business 
entitled to have set off to her (under ? 3312) of farming, held, that the sale was effectual 
personal property which would have been as against creditors: Pearson v. Qui.it, 79-54. 
in his hands as head of a family exempt A person may be a farmer within the 
from execution: Linton v. Crosby, 56-386. meaning of this section if that is his business, 

There cannot be a head of a family when although he does not at the time own a farm 
there is no family, and as to a person living or have a lease for one and is not doing any 
alone, it is not material that such person has specific thing as a farmer: Hickman v. Cruise, 
been the head of a family if that condition 72-528. 
does not exist at the time the execution is To hold an exemption as a farmer it is not 
claimed. The provision of (j 2973 by which necessary that the person shall have been 
a widow or widower, though without chil- actually engaged in farming at the time the 
dren, shall be deemed a family while con- levy was made, provided that has been his 
tinuing to keep a house used as a homestead, occupation and there is an intention to re-
has no application to exemption of personal turn to it. An intention to sell the property 
property. The word family in this section levied on is immaterial: Pease v. Price, 69 N. 
is used in its ordinary sense, and necessarily W., 1120. 
includes more than one person: Emerson v. Where plaintiff, whose stock of goods as-
Leonard, 65 N. W., 153. a retail grocer had been taken on execution,. 
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continued to use a spring wagon for the pur
pose of delivering goods for the person buy
ing the stock, whether with or without com
pensation it did not appear, and had no 
other occupation or method of earning a liv
ing, held, that he was entitled to the wagon 
as exempt, although he had been using it in 
that manner but for a day or two: Baker v. 
Hayzlett, 53-18. 

One who is engaged in the livery business 
is or may be a laborer, and if he in such busi
ness uses a team of horses, or wagon, or other 
vehicle, and thereby earns his living, the 
same is exempt: Boot v. Gay, 64-399. 

Where, at the time of seizure of a buggy 
by the officer, it was the vehicle by the use 
of which the plaintiff, as a physician, habit
ually earned his living, held, that it was 
exempt from seizure irrespective of the time 
when or the motive with which it had been 
procured: Fanner v. Turner, 1-53. 

Where it appears that the debtor has the 
right to select one of several vehicles as ex
empt, and such selection is made before levy, 
it should be respected by the officer: Parker 
v. Haley, 60-325. 

A stallion which is not used for working 
purposes is not exempt under this section: 
Smith v. Dayton, 62 N.W., 650. 

Cows: A yearling heifer is not exempt 
under the provision with reference to cows 
and calves: Mitchell v. Joyce, 69-121. 

Tools: A party claiming tools as exempt 
must show that he is a mechanic, and that 
they are the tools of his trade; but he need 
not show that by the use of them he habit
ually earns his living: Perkins v. Wisner, 9-
320. 

The tools contemplated are those used or 
handled by the mechanic, and do not include 
the building or place where the trade is pur
sued. Therefore, lield, that the building 
used by a photographer in carrying on his 
business, although shown to be personal 
property, was not exempt in the absence of 
any showing that a building constructed in 
a particular manner is required in that busi
ness: Holden v. Stranahan, 48-70. 

A threshing-machine owned and used for 
the purpose of gain, by threshing for others, 
is not a part of the proper tools of a farmer so 
as to be exempt: Meyer v. Meyer, 23-359, 375. 

The ordinary office furniture of a lawyer 
who is the head of a family is exempt under 
this section: Abraham v. Davenport, 73-111. 

One who is in fact a lawyer may hold ex
empt his books although he is also partially 
engaged in other business, it not appearing 
that he holds property as exempt on account 
of any other occupation: Equitable Life As
surance Soc. v. Goode, 70 N.W., 113. 

Provisions for the family do not include 
provisions for strangers or boarders lodging 
with the family. Therefore, held, that pro
visions prepared for boarders by the keeper 
of a restaurant were not exempt from execu
tion: Coffey v. Wilson, 65-270. 

Partnership property: A partner cannot 
hold partnership property exempt from exe
cution for the debts of the firm, and this is 
so without regard to the rights and liabilities 
existing between the partners: Van Staden 
v. Kline, 64-180. 

Life insurance is exempt from the debts 
of the assured: See U 1805 and 3313. 

Fire insurance: The proceeds of a policy 
of insurance on exempt property, such as 
the books of a physician, are also exempt 
from execution: Jieynolds v. Haines, 83-342. 

Exchange of exempt property: Where 
exempt property is exchanged for property 
not by law exempt from execution, such 
newly-acquired property becomes liable for 
the owner's debts: Fnedlander v. Muhoney, 
31-311. 

Use of: Wages for personal services 
earned in the use of exempt property are 
exempt, and it is not fraudulent for the hus
band to contract to render such services to 
another: Patterson v. Johnson, 59-397. 

Sale: When property is exempt from exe
cution the owner may transfer it free from 
any claim of his creditors without regard to 
the uses to which he diverts the proceeds, 
there being no provision in the statute to the 
contrary: Waugh v. Bridgeford, 69-334. 

Therefore, where the wife of an abscond
ing husband becomes entitled to property 
which was exempt in his hands, she may sell 
the same, and the property sold and the pro
ceeds thereof will remain exempt: Ibid. 

The mortgagee of chattel property taking 
possession thereof and selling the same for 
the benefit of the mortgagor is not liable as 
garnishee so far as such property is exempt 
from execution, whether the mortgage is in 
itself fraudulent or not: Brainard v. Sim
mons, 67-646. 

A purchaser of exempt property acquires 
it free from the debts of the owner and may 
interpose in his behalf the exemption of the 
property from execution: Bedfleld v. Stocker, 
91-383. 

Proceeds of a voluntary sale of exempt 
property are not exempt from execution, and 
a judgment against the purchaser of such 

Í
>roperty for the purchase money may be 
evied on by garnishment: Harrier v. Fassett, 

56-264. 
Where exempt property is invaded and 

converted in whole or in part into a money 
claim, against the will of the owner, the 
money collected thereon is exempt, at least 
for a reasonable time: Kaiser v. /Section, 62-
463; Mudge v. Banning, 68-641. 

Liens on exempt property. The statu
tory provisions as to exemptions were not 
designed to prevent the accruing of liens 
otherwise recognized, such, for instance, as 
an innkeeper's lien, and such lien can be en
forced against property to which it attaches 
without regard to the exemption: Swan v. 
Bounœs, 47-501. 

A lien such as that of an innkeeper or 
agister, may arise upon exempt property 
under the same circumstances as upon prop
erty not exempt: Munson v. Porter, 63-453. 

"Wrongful levy upon: A mortgagor of 
exempt property may maintain an action for 
the wrongful levy upon such property under 
execution as to which the property is exempt: 
Evans v. St. Paul Harvester Works, 63-204. 

In an action by replevin to recover ex
empt property wrongfully levied upon under 
execution, the residence of plaintiff need 
not be alleged. It is for defendant to allege 
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and prove nonresidence as a defense: Newell 
v. Hayden, 8-140. 

A levy on exempt property is unlawful 
just as would be the levy of an execution on 
property not belonging to the judgment 
debtor. In such connection it is not proper 
to say that the exemption is a personal priv
ilege. I t is a right not to be deemed waived 
except in the manner in which other rights 
are waived: Nix v. Ooodhile, 63 N.W., 701. 

Therefore, held, that one who maliciously 
causes levy to be made on exempt property 
or causes notice of garnishment to be served 
with reference to exempt earnings of his 
debtor is liable to an action for damages 
for abuse of process: Ibid. 

As to the remedy against the officer for 
wrongful levy upon exempt property, see 
notes to I 399L 

A creditor resident in this state may be 
restrained by injunction from proceeding1 in 
an action brought in another state to subject 
to his judgment property of a debtor, also a 
resident of this state, which under the stat
utes of this state is exempt from execution: 
Mumper v. Wilson, 72-163. 

Liberal construction: Exemption laws 
will be liberally construed: Davis v. Hum
phrey, 22-137; Sevan v. Hayden, 13-122; Kai
ser v. Seaton, 62-463. 

The exemption laws are to be liberally 
construed to carry into effect the purposes 
for which they were enacted, and among 
these is the protection in the hands of the 
debtor of the means of earning a livelihood: 
Equitable Life Assurance Soc. v. Ooode, 70 N. 
W., 113. 

While courts construe exemption statutes 
liberally to the end that they may be carried 
out in their object and spirit, they do not 
carry the rule to the extent of adding an ex
empted class of persons to those enumerated 

SEC. 4009. Pension money. All money received by any person, a 
resident of the state, as a pension from the United States government, 
whether the same shall be in the actual possession of such pensioner, or 
deposited, loaned or invested by him, shall be exempt from execution, 
whether such pensioner shall be the head of a family or not. [20 G. A., ch. 
23, § 1.] 

in the statute: Tyler v. Coulthard, 64 N.W., 
681. 

Therefore, lield, that an abstracter of title 
was not entitled to have his abstract books 
exempted from execution: Ibid. 

Pertain to remedy: Exemptions relate to 
the remedy and are to be governed by the 
law of the forum and not by the place of the 
contract: Newell v. Hayden, 8-140. 

When exemption must be claimed: The 
owner of personal'property exempt from ex
ecution may claim such exemption from levy 
at any time during- the progress of the sale 
thereof, until the sale becomes effectual in 
law: Bevan v. Hayden, 13-122. See notes to § 
4017. 

Selection: Where the debtor is to select 
the animal to be held exempt, such selection 
may be made by serving written notice on 
the sheriff claiming the animal levied on: 
Malvin v. Christoph, 54-562. 

Waiver of exemption: A simple waiver 
of the benefit of exemption laws, made con
temporaneously with the contract or debt, 
will not entitle the creditor, in case of a fail
ure to pay, to levy an execution under a judg
ment thereon upon exempt property, against 
defendant's objection: Curtis v. O'Brien, 20-
376. 

A stipulation in a lease by which the land
lord is given a lien for his rent upon crops, 
stock, etc., of the tenant upon the premises, 
whether exempt or not, is in the nature of a 
mortgage and is valid: Fejavary v. Broesch, 
52-88. 

A waiver of exemption laws cannot be ef
fectually made in a lease so as to subject ex
empt property to the landlord's lien. Such 
a provision, if valid, must be sustained as a 
chattel mortgage: SiouxValley State Bank v. 
Honnold, 85-352. 

The exemption of pension money under 
the provisions of the Revised Statutes of the 
United States applies only to money due the 
pensioner while in course of transmission 
to him, and not after the money comes into 
his possession and is deposited in a bank or 
invested in property: Webb v. Holt, 57-712; 
Tripplett v. Graham, 58-135. 

But where a pensioner transferred his 
pension check to his wife, who purchased 
real property therewith in her own name, 
held, that such Broperty was exempt from the 
husband's debli, and the transfer could not 
be deemed fraudulent: Farmer v. Turner, 
64-690. 

Property purchased with pension money 
is exempt from execution by virtue of the 
federal statute. (Overruling Webb v. Holt, 
57-712; Tripplett v. Graham, 58-135; Baugh v. 
Barrett, 69-495; Farmer v. Turner, 64-690; 
Foster v. Byrne, 76-295): Crow v. Brown, 81-
344; 8. C, 86-741. 

By this section pension money, whether 
in the pensioner's possession or deposited, 
loaned or invested, remains exempt. But 
this act is not applicable to such money 
coming into the pensioner's possession be
fore it took effect: Baugh v. Barrett, 69-495. 

From the time of the taking effect of this 
act exempting pension money, any pensioner 
had power to make a gift of his pension 
money, or the donee to receive the same or 
the property purchased therewith, free from 
the claim of donor's creditors; but where an 
action to subject such pension money to the 
payment of the pensioner's debts was brought 
before the taking effect of the statute exempt
ing such money, held, that such statute could 
not be given effect: Goble v. Stephenson, 68-
270. 

The pension money is not exempt from 
execution because the pensioner is the head 
of a family, and therefore, upon his death, 
his wife does not become entitled thereto 
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under the provision of ? 3312, with reference 
to property exempt to her husband as the 
head of a family: Perkins v. Hinckley, 71-499. 

Pension money received after the taking 
effect of this act cannot be appropriated by 
the court, in administering the estate of an 
insane pensioner, to the payment of expenses 
already incurred by the county in support 
of such pensioner, whether incurred before 
or after the taking effect of this section. 
Whether such pension money could be ap
propriated by an order providing for ex
penses to be thereafter incurred, quaere: Fay
ette County v. Hancock, 83-694. 

The provisions of this section exempt ani
mals purchased with pension money, but not 
the increase of such animals; but, held, that 
pension money used in paying for the serv
ices of a stallion would constitute an exemp
tion to the extent of the money so paid in 
the colts foaled by mares purchased with 
pension money served with stallions whose 
services were thus paid for: Diamond v. 
Palmer, 79-578. 

Where the pensioner paid the entire pur
chase price of a horse with pension money, 
and afterwards exchanged such horse for an-

SEC. 4010. Homestead bought with pension money. The home
stead of every such pensioner, whether the head of a family or not, pur
chased and paid for with any such pension money, or the proceeds or accu
mulations thereof, shall also be exempt; and such exemption shall apply to 
debts of such pensioner contracted prior to the purchase of the homestead. 
[Same, § 2.] 

SEC. 4011. Personal earnings. The earnings of a debtor who is a res
ident of the state and the head of a family for his personal services, or those 
of his family, at any time within ninety days next preceding the levy, are 
exempt from liability for debt. [C. 73, § 3074; R., § 3307; C. '51, § 1901.] 

Earnings: The object of the statute be- claim and hold exempt the proceeds of his 

other, without any additional payment of 
money, held, that the horse thus acquired 
remained exempt, although its value was in 
excess of that of the pension money invested 
in the first horse: Smith v. Hill, 83-684. 

This statutory provision, exempting from 
execution property acquired with pension 
money, does not apply as against debts con
tracted prior to the passage of the statute. 
In that respect the statute is unconstitu
tional, as impairing the obligation of con
tracts: Foster v. Byrne, 76-295. 

Pension money remains exempt in the 
hands of the pensioner, and property pro
cured therewith and taken in the name of his 
wife is also exempt: Marquardt v. Mason, 87-
136. 

It is the money or that in which it is in
vested which is exempt by this section and 
not the proceeds and accumulations of it: 
Haefer v. Mullison, 90-372. 

Where the pension money was invested 
in land and it did not appear that such land 
was the homestead, held, that crops thereafter 
grown on the land were not exempt under 
the next section: Ibid. 

ingto pi'otect the earnings of the debtor from 
subjection to his debts, it is not to be limited 
in its application to cases of attachment or 
execution, but is to be extended so as to 
afford protection against any method of sub
jecting such earnings to the claims of cred
itors: Millington v. Laurer, 89-322. 

The exemption of earnings extends to 
professional men as well as to laborers: Jfc-
Coy v. Cornell, 40-457. 

If the employer of the debtor is garnished, 
he is not liable unless more than ninety days' 
earnings are in his hands. The earnings for 
that length of time, whether accruing before 
or after the garnishment, are exempt: Davis 
v. Humphrey, 22-137. 

The object of the exemption of earnings 
is to protect the earnings for personal service, 
as contradistinguished from the income aris
ing from a business involving other elements 
of gain than the mere personal service of 
those conducting it; therefore, held, that the 
business of keeping a boarding-house in
volves many elements of profit aside from the 
mere personal earnings of the proprietor and 
his family, and that money due to him in 
that business is not exempt from execution 

labor, quaere: Banks v. Bodenbach, 54-695. 
The earnings of an artist for personal serv

ices are exempt as other personal earnings 
and the fact that in painting a portrait by 
which the services are earned material of a 
small value is used which is furnished by the 
artist is of no consequence: Millington v. 
Laurer, 89-322. *•—--

In an action to recover for earnings which 
are exempt the debtor cannot set off a judg
ment which he holds against the plaintiff, 
even though without agreement with the 
other party he contracted for the services 
with a view of using the judgment as an off
set. To allow the setting off of a claim in 
such cases would be a nullification of the ex
emption law: Ibid. 

The transferee of a claim due for per
sonal services may hold the same exempt 
from offset on account of the debts of the 
creditor in the same way that the assignor 
held it and it is immaterial that such as
signee is a nonresident: Ibid. 

The person entitled to hold earnings ex
empt from execution may use such earnings 
in payment of property purchased by his 
wife, and such property will be held by the 

as personal earnings: Shelly v. Smith, 59-453T\ wife free from his debts: Robb v. Brewer, 60-
The earnings of a debtor as subcontractor^ 539. 

v for personal services are exempt. Whether \ The earnings of the debtor being exempt 
/ a contractor who furnishes materials on his ! from execution he may invest them in the 

own account, as well as labor, may divide his ' name of his wife or make other use of them 

¿Lr4-^ 
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to her advantage without fraud upon his 
creditors: Carse v. Beticker, 63 N.W., 461. 

Earnings of a husband which are exempt 
from execution may be invested in land and 
such land conveyed to the wife without fraud 
as to creditors: Nash v. Stevens, 65 N. W., 
825. 

It is error to instruct the jury with refer
ence to the right of the husband to give his 
exempt earnings to the wife, where there is 
no issue of that kind, and the sole question 
is as to the right of the creditor to such 
earnings: King v. Bird, 85-535. 

Earnings of nonresident: To entitle a 
debtor to this exemption it must be shown 
that he is a resident of the state: Smith v. 
Chicago & N. W. B. Co., 60-312. 

If defendant is a nonresident he cannot 
claim exemption of earnings, even if they 
are rendered in the state of his residence, 

SEC. 4012. " F a m i l y " defined. 

and are exempt by the laws of that state: 
Mooney v. Union Pacific B. Co., 60-346. 

The exemption laws of the state operate 
only in favor of residents, and therefore a 
nonresident cannot take advantage of the 
exemption under the laws of this state, nor 
under similar laws in the state where he re
sides: Lyon v. Callopy, 87-567. 

Foreign exemptions: The exemption laws 
of another state or territory cannot be relied 
upon and pleaded as a defense, either by a 
garnishee or judgment debtor: Broadstreet v. 
Clark, 65-670. 

A creditor cannot, by instituting a pro
ceeding by garnishment in another state, 
seize a debt due to a debtor in this state, 
and which would be here exempt from exe
cution: Teager v. Landsley, 69-725; Soger v. 
Adams, 70-746. 

And see notes to \ 3935. 

The word "family," as used in this 
chapter, does not include strangers or boarders lodging with the family. 
[C'73, § 3073; R., § 3906; C'51, § 1900.] 

SEC. 4013. Unmarr ied persons—nonresidents. There shall be 
exempt to an unmarried person not the head of a family, and to nonresi
dents, their own ordinary wearing apparel and trunk necessary to contain 
the same. [C'73, § 3075; R., § 3308; C.'51, § 1902.] 

SEC. 4014. Persons s tar t ing to leave the state. Where the debtor, 
if the head of a family, has started to leave this state, he shall have exempt 
only the ordinary wearing apparel of himself and family, and such other 
property, in addition, as he may select, in all not exceeding seventy-five 
dollars in value; which property shall be selected by the debtor and 
appraised according to the provisions of this code relating to the discharge 
of attached property; ,but any person coming into this state with the inten
tion of remaining shall be considered a resident. [C. '73, § 3076; R., § 3308; 
C'51, § 1902.] 

Persons leaving- state: A person who had 
avowed his purpose to remove from the 
state, had placed his wagon in position for 
loading, had boxed some of his goods, and 
removed them from the house, held to have 
"started to leave the state:" Gravo v. Man
ning, 54-719. 

The mere expression of intention on the 
part of a debtor to leave the state will not be 
sufficient to justify the levy upon his goods, 
which would otherwise be exempt from exe
cution, and if, by reason of a subsequent 
change of intention, the debtor is not about 
to leave the state, the levy will be wrongful: 
Tvhbs v. Garrison, 68-44. 

The fact that the officer making the levy 
is informed that the debtor is about to leave 
the state is not admissible as a defense for 

Pacts indicating an intention to remove 
from the town, without more, are not admis
sible as evidence of an intention to leave the 
state: Ibid. 

While the word "s ta r t , " in connection 
with leaving the state, in this statutory pro
vision, is not limited to the actual setting 
out upon a journey, yet, where the intention 
with which a removal was effected was to 
change the residence from one part of the 
state to another, held, that there could not 
be any starting to leave the state within the 
definition of the statute: Ibid. 

Persons coming: into state: One who 
abandons his residence in another state and 
comes to this state to reside is entitled to 
his exemption immediately upon taking up 
his residence in this state: Cox v. Allen, 91-

the wrongful levy: Ibid. 462. 

SEC. 4015. Purchase money. None of the exemptions prescribed in 
this chapter shall be allowed against an execution issued for the purchase 
money of property claimed to be exempt, and on which such execution is 
levied. [C'73, § 3077.] 

SEC. 4016. Absconding debtor. When a debtor absconds and leaves 
his family, such property as is exempt to him under this chapter shall be 
exempt in the hands of his wife and children, or either of them. [C. '73, § 
3078; R.,§3309.] 

To constitute an absconding the departure 
need not be without the knowledge and con
sent of the wife: Malvin v. Christoph, 54-562. 

The wife of an absconding husband may 

sell property which be held exempt, and 
which by statutory provision remains exempt 
in her hands, and hold the proceeds free 
from his debts: Waugh v. Briageford^ 69-334. 

J 1 > !/ u 
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SEC. 4017. Failure to claim exemption. Any person entitled to any 
of the exemptions mentioned in this chapter does not waive his rights thereto 
by-failing to designate or select such exempt property, or by failing to 
object to a levy thereon, unless he fails or neglects to do so when required 
in writing by the officer about to levy thereon. [19 G. A., ch. 49; 15 G. A., 
ch. 42; C'73, § 3072; R., §§ 3304, 3305, 3308; C'51, §§ 1898-9.] 

Prior to the enactment of this provision by the officer in consequence of the levy: 
i t was held that a voluntary surrender of Ellsworth v. Same, 67-449. 
property to the sheriff having the execution, An interest in the property itself would 
or allowing the levy to be made without ob- not be waived by a failure to assert it at the 
jection, precluded the debtor from after- time of the seizure, unless the party making 
wards setting up the exemption: Richards v. the seizure was thereby misled or induced to 
Haines, 30-574; Angelí v. Johnson, 51-625; change his relations with reference to the 
Mofflt v. Adams, 6(M4. And see Green v. property: Gunsel v. McDonnel, 67-521. 
Blunt, 59-79. Notice by the debtor to the officer that 

Under the section as it now stands, held, the property is exempt from execution need 
that mere silence of defendant, when in- not be under oath nor signed by the debtor, 
formed of the levy, and failure to object The provisions of \ 3991 relate to notice of a 
thereto for two weeks, would not estop him claim to the property by a third person: 
from claiming his exemption, it not appear- Glover v. Narey, 92-286. 
Ing what, if any, expense had been incurred 

SEC. 4018. Sending claims out of state to defeat exemption. Who
ever, whether as principal, agent or attorney, with intent to deprive a r e s i 
dent in good faith of the state of the benefit of the exemption laws thereof, 
sends a claim against such resident and belonging to a resident, to another 
state for action, or causes action to be brought on such claim in another 
state, or assigns or transfers such claim to a nonresident of the state, with 
intent that action thereon be brought in the courts of another state, the 
action in either case being one which might have been brought in this state, 
and the property or debt sought to be reached by such action being such as 
might, but for the exemption laws of this state, have been reached by action 
in the courts of this state, shall be guilty of a misdemeanor, and punished 
by a fine of not less than ten nor more than fifty dollars. [25 G. A., ch. 102, 
§§ 1, 2-] 

This statute is not applicable in a case execution, such proceeding having been com-
-where the employer has been garnished in menced before the passage of the statute: 
th is state for wages due to the employe in Willard v. Sturm, 65 N. W., 847. 
another state where they are exempt from 

SEC. 4019. Debts owing for labor preferred. When the property of 
any company, corporation, firm or person shall be seized upon by any pro
cess of any court, or placed in the hands of a receiver, trustee or assignee 
for the purpose of paying or securing the payment of the debts of such 

-'company, corporation^ firm or person, the debts owing to employes for labor 
performed within the ciîfloty day-g next preceding the seizure or transfer of 
such property, to an amount not exceeding one hundred dollars to each per
son, shall be a preferred debt and paid in full, or if there is not sufficient 
realized from such property to pay the same in full, then, after the payment 
of costs, ratably out of the fund remaining, but such preference shall be 
junior and inferior to mechanics' liens for labor in opening and developing 
coal mines. [23 G. A., ehs. 47, 48.] 

The purpose of this statute is to better ence over other liens existing at the time 
protect the wage working class of creditors, the laborer makes his claim as contemplated 
and to this end it is to be construed as giving by this statute: Reynolds v. Black, 91-1. 
& l iento the laborer which shall have prefer-

SEC. 4020. Statement of claim—allowance. Any employe desiring 
to enforce his claim for wages, at any time after seizure of the property 
under execution or writ of attachment and before sale thereof is ordered, 
shall present to the officer levying on such property or to such receiver, 
trustee or assignee, or to the court having custody of such property or from 
-which such process issued, a statement under oath, showing the amount 

101 
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due after allowing all just credits and set-offs, and the kind of work for 
which such wages are due, and when performed; and unless objection be 
made thereto as provided in the following section, such claim shall be 
allowed and paid to the person entitled thereto, after first paying all costs occa
sioned by the proceeding out of the proceeds of the sale of the property so 
seized or placed in the hands of a.receiver, trustee, or assignee, or court, 
subject, however, to the provisions of the preceding section. [Same.] 

Where a receiver was appointed to take the amount due to labor claimants who brings 
possession of the corporate property, held, themselves within its provisions to the 
that laborers'claims might properly be filed claims of all creditors, and therefore such 
with the receiver within the time fixed by labor claims are to be preferred to claims 
law, although an attachment on the corpo- under a trust deed, either for the sum cov-
rate property had previously been levied and ered or for the expenses of enforcing the 
the claims of laborers had not been filed same, but the labor claims are not paramount 
with the sheriff as authorized in such cases: to costs in the case in which such claims 
St. Paul Title Ins. & Trust Co. v. Diagonal Coal were filed, such as fees of receivers and their 
Co., 64 N. W., 606. attorneys: Ibid. 

The intention of the statute is to prefer 

SEC. 4021. Contest. Any person interested may contest any claim or 
part thereof by filing objections thereto, supported by affidavit, with such 
court, receiver, trustee or assignee, and its validity shall be determined in 
the same way the validity of other claims are which are sought to be enforced 
against such property. [Same.] 

SEC. 4022. Pr ior i ty . Claims of employes for labor, if not contested, 
or if allowed after contest, shall have priority over all claims against or 
liens upon such property, except prior mechanics ' liens for labor in opening 
or developing coal mines as allowed by law. [Same.] 

SEC. 4023. Notice of sale. The officer must give four weeks' notice ' 
of the time and place of selling real property, and three weeks' notice of 
personal property. [C. 73, § 3079; R., § 3310; C. '51, § 1905.] 

SEC. 4024. By post ing or publication—compensation. Notice shall 
be given by posting up in at least three public places of the county, one of 
which shall be at the place where the last district court was held. In addi
tion to which, in case of the sale of real estate, or where personal property 
to the amount of two hundred dollars or upwards is to be sold, there shall 
be two weekly publications of such notice in some daily or weekly news
paper printed in the county, to be selected by the party causing the notice 
to be given, and the compensation for such publication shall be the same as 
is provided by law for legal notices. [0.73, §§ 3080, 3872; R., § 3311; C. '51, 
§ 1906.] 

The proprietor of a newspaper cannot, by mandamus, compel publication in his paper: 
See notes to \ 1419. 

SEC. 4025. Notice to defendant—sale set aside. If the debtor is in 
actual occupation and possession of any part of the land levied on, the offi
cer having the execution shall, at least twenty days previous to such sale, 
serve him with written notice, stating that the execution is levied on said 
land, and mentioning the time and place of sale; and sales made without the 
notice required in this section may be set aside on motion made at the same 
or the next term thereafter. [C. 73, § 3087; R., § 3318.] 

Notice is not required where defendant held where the owner, by means of employes 
is not personally in possession or actual oc- residing on the land, was operating a saw-
cupation of the property: Bahcock v. Burney, mill thereon: Fleming v. Maddox, 30-239. 
42-154; Bennett v. Burton, 44-550. The provision that in the cases here re-

The owner is not within the meaning of ferred to the sale may be set aside does not 
this section, " i n the actual occupation" of invest the court below with such discretion 
land leased to, and occupied by, a tenant; that its aetion cannot be reviewed on appeal, 
but where the owner is in the actual use and Though mandatory rather than permissive, 
enjoyment of the property, although not re- it seems there might be cases within the 
siding thereon, he is in such actual occupa- letter of the statute where it would not be 
tion and possession as is here required. So enforced: Jensen v. Woodbury, 16-515. 
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This section applies to sales under special session of the premises. I t would be pre-
as well as under general execution: Ibid.; sumed that such notice was given according 
Fleming v. Maddox, 30-239. to the requirements of the statute: Corriel v. 

It is not essential that the return of the Doolittle, 2 G. Gr.,385. 
execution show notice to the party in pos-

SEC. 4026. Sales by constables. In constables' sales, the notice shall 
be posted for two weeks in three public places of the township of the jus
tice, one of them at his office door, without newspaper publication. [C. '73, 
§ 3080; R., § 3311; C'51, § 1906.] 

SEC. 4027. Penalty for selling without notice. An officer selling 
without the notice above prescribed shall forfeit one hundred dollars to the 
defendant in- execution, in addition to the actual damages sustained by either 
party; but the validity of the sale is not thereby affected. [C. '73, § 3081; 
R, § 3312; C.'51, § 1907.] 

If it appears that the officer sold the prop
erty, without notice, for a sum equal to its 
value, and applied the proceeds upon the ex
ecution and costs, so that the property owner 
sustained no actual damage for want of notice, 
the latter cannot recover the penalty of $100 

authorized by this section: Coffey v. Wilson 
65-270. 

So where plaintiff in such case on the tr ial 
withdrew his claim for actual damaged, held, 
that the penalty could not be recovered: En
field v. Blyler, 67-295. 

SEC. 4028. Time and manner. 
between nine o'clock in the forenoon 
the hour of the commencement of the sale must be fixed in the notice 
'73, § 3082; R., § 3313; C. '51, § 1908.] 

The sale must be at public auction, 
and four o'clock in the afternoon, and 

[C. 

After expiration of execution, not in
valid: See notes to I 3964. 

Failure to make return of sale before the 
expiration of a year from the date thereof 
will not render the sale void: Cooper v. 
French, 52-531. 

Injunction against sale: A sale of prop
erty on which the judgment is not a lien may 
be enjoined: Key City Gas Light Co. v. Mun-
sell, 19-305. 

But the sale will not be enjoined if the 
judgment is a lien on the property, although 
it is inferior to other liens: Wiedner v. Thomp
son, 66-283. 

Who may be purchaser: One of several 
execution defendants has the right at the 
sale to purchase the property of another de
fendant: Windle v. Brandt, 55-221. 

Where, at a foreclosure sale, a corpora
tion not party to the foreclosure became the 
successful bidder, and by consent of the court 
the bid was transferred to the.plaintiff in the 
foreclosure, to whom the deed was issued, 
held, that the latter was the purchaser and 

not the former: Oilman v. Des Moines Valley 
R. Co., 42-495. 

Property of one not party: Property of 
one person cannot be sold under a decree to 
which he is not a party, and a sale cannot be 
made under a decree in one action for the 
satisfaction of a judgment in another action, 
even though it is intended thereby to apply 
the property to the satisfaction of different 
claims thereto. Such a sale should be treated 
as entirely invalid: Brown v. Brown, 73-430. 

Rights of purchaser: The rights acquired 
by a purchaser of personal property at exe
cution sale are only the rights of the judg
ment defendant at the time of levy. They 
are subject to the rights of a prior pur
chaser: Bakestraw v. Hamilton, 14^147. 

Where, without fraud, the execution de
fendant has sold his interest in the property 
before seizure under the process, although 
notice of such sale is not brought home to 

the execution plaintiff or the officer until 
after such seizure, the rights acquired under 
such previous sale are paramount to those 
acquired under the process: Thomas v Hill-
house, 17-67. 

A purchaser at sale under execution ac
quires no title where it is apparent of record 
that the judgment debtor has no interest in 
or title to the property sold: Stuart v. Hints, 
33-60. 

The purchaser at execution sale without 
actual notice of a mortgage executed after 
the lien of the judgment has attached, and 
not recorded until after the sale, is not 
affected thereby: Wood v. Young, 38-102. 

Where the purchaser at execution sale 
had notice of a prior conveyance of the prop
erty, but such conveyance appeared by the 
record to have been made at such time that 
it was subject to the lien under which the 
judicial sale was had, held, that in order to 
affect the purchaser at the execution sale 
with notice that such conveyance was su
perior to his rights, it must appear that 
there was something to indicate that the con
veyance was made in fact before the time in
dicated by the record of the deed: Brown v. 
Wade, 42-647. 

A purchaser at an execution sale does not 
acquire priority over the purchaser at a pre
vious foreclosure sale under a mortgage exe
cuted and of record before the sale under 
execution was had: Bell v. Hall, 4 G. Gr., 68. 

Facts of a particular case held not to im
pute to the purchaser at judicial sale notice 
of an equitable interest in the property held 
by a third party: Bonnell v. Allerton, 51-166. 

A sheriff's deed under a sale on execution 
not only operates to transfer the premises 
sold, but relates back to the day when the 
judgment became a lien on the premises, and 
as against the purchaser avoids all inter
mediate liens and alienations: Kane v. Mink, 
64-84. 

The attorney of the execution plaintiff, 



1604 
§4028 EXECUTIONS. Tit. XIX.-Gfa. 3. 

purchasing at a sale under execution of prop
erty levied on by attachment, is not to be 
deemed an innocent purchaser. He and his 
heirs holding under him are chargeable with 
equities or any illegalities in the proceed
ings: Cook v. Jenkins, 30-452. 

An execution plaintiff who purchases at 
the sale in good faith, and before notice of 
appeal, will be protected to the same extent 
as a stranger: Frazier v. Craft, 40-110. 

A judgment creditor purchasing under 
execution an equitable interest in real es
tate takes subject to prior equities of third 
persons of which he has no notice: Wallace 
v. Bartle, 21-346. 

The plaintiff in execution who purchases 
at the sale is protected against outstanding 
equities of which he has no notice, actual 
or constructive, before the sale. He stands 
upon the same ground as any other pur
chaser: Butterfield v. Walsh, 36-534, and cases 
cited. And see Bear v. Burlington, C. B. & 
MB. Co.,48-619. 

A purchaser at an execution sale, even 
if he is the plaintiff in execution, is pro
tected against equities and unrecorded in
struments of which he has no notice: See 
notes to \ 2925. 

A sale en masse of tracts which could ad
vantageously be sold separately will be set 
aside, either on motion or in an independent 
proceeding in equity for that purpose: White 
v. Waits, 18-74; Boyd v. Bilis, 11-97; Brad
ford v. Limpus, 13-Í24. 

So held in case of a sale in gross of distinct 
parcels under judgment of foreclosure on a 
mortgage covering all of them: Lay v. Gib
bons, 14-377. 

But such a sale, after an offering in par
cels without a bid, will not be irregular: 
Hill v. Baker, 32-302. 

Where it appeared by the return that 
each parcel was offered separately without 
bids therefor and that then all the parcels 
were offered and sold together, held, that the 
sale was valid: Lamb v. McConkey, 76-47. 

If lands cannot be sold in separate tracts 
for want of bidders, it is proper to sell them 
en masse: Connecticut Mut. L. Ins. Co. v. 
Brown, 81-42. 

A deed under an execution sale will not 
be set aside, because of an omission to plat 
the homestead, where a notice is served upon 
the sheriff by the owner reserving a definitely 
described tract of land as the homestead: 
Smith v. Be Hock, 81-535. 

And see, with reference to sales of home
stead, notes to \ 2976. 

Distinct or separate parcels or tracts 
which can have no increased value by reason 
of being sold together cannot be sold en masse 
even if no bid is made for them when offered 
separately. And this is the common-law 
rule: Williams v. Allison, 33-278. 

I t may be questioned whether sale of two 
lots together, instead of separately, is such 
an irregularity as can, after the execution of 
the deed, be made available to defeat the 
title in a third party, though it is available 
to set aside a sale to the execution plaintiff: 
Love v. Cherry, 24-204. 

Held, that a sale en masse, not shown to 
have been to the injury of the debtor and 

not attacked for six years, would not be set 
aside: Cunningham v. Felker, 26-117. 

A sale of a large tract within the cor
porate limits of a city, Mid not invalid as a 
sale en-masse, it not being shown that it had 
been divided into lots: Wallace v. Berger, 25-
456. 

Whether or not a sale of two parcels for a 
gross sum will avail in a direct proceeding 
to set aside the deed, it is clear that such 
deed cannot be regarded as void in a collat
eral attack: Foley v. Kane, 53-64. 

If in case of a levy upon a congressional 
subdivision of land there should be an excess 
over all execution claims of the least legal 
subdivision thereof, it should not be sold: 
Humphrey ». Beeson, 1 G. Gr., 199. 

Fraud of officer or purchaser: An aver
ment that there was a fraudulent agreement 
between the purchaser and the officer, by 
which the former was to pay nothing on the 
property and that the return should not be 
made during the year for redemption, etc., 
etc., held not sufficient to affect the validity 
pf the sale: Cooper v. French, 52-531. 

In a particular case, held, that the facts 
were not sufficient to show fraud: Wallace v. 
Berger, 25-456. 

The rights of a purchaser at an execution 
sale will not be affected by the improper con
duct of the sheriff in the absence of a fraudu
lent combination between them: Swortzell v. 
Martin, 16-519. 

Where it appeared that the purchaser at 
a sale under partition proceedings had for a 
consideration persuaded others intending to 
bid from doing so, held, that the sale and ap
proval thereof by the court should be set 
aside for fraud: Fleming's Heirs v. Hutchin
son, 36-519. 

Under the circumstances of particular 
cases, held, that the showing of fraud on the 
part of the execution creditor and gross in
adequacy of consideration was such as to war
rant the setting aside of sheriff's deeds: Sioux 
City, etc., Land Co. v. Walker, 78-476; Lehner 
v. Loomis, 83-416. 

Mistake: Where by reason of misappre
hension as between a party desiring to bid 
and the officer, a higher bid than that on 
which the property was sold was not recog
nized by the officer, held, that the sale should 
be set aside, specially in view of the fact that 
it was a sale without the right of redemption: 
Cornoy v. Wetmore, 70 N. W., 178. 

Illegality: Where a second execution was 
issued at the instance of the judgment cred
itor, before the return of the first, held, that 
the sale under the second should be set 
aside, at least in a case where the creditor 
was himself the purchaser at such sale: Mer-
ritt v. Crovu; 57-493. 

Further, held, that in such case an execu
tion could properly issue for the sale of the 
property levied on, and remaining undis
posed of by reason of the setting aside of the 
sale: Ibid. 

The validity of the sale is not affected by 
a misnomer of the plaintiff in the title of the 
case in the execution where the name and 
character of the action are correctly de
scribed in the body thereof. Nor is the va
lidity of the sale affected by any defect in the 
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notice thereof: Griffith v. Milwaukee Harvester It is not allowablefor defendant in execu-
Co., 92-634. tion to institute an original action in equity 

Inadequacy of price: Gross inadequacy at any time within the statute of limitations 
of price is not of itself sufficient to require to set aside a sale under such execution upon 
the setting aside of a sale, but may become the ground of inadequacy of consideration, 
an element quite controlling in connection where the sale has been regular and no fraud 
with other circumstances: Cavender v.Smith's appears: Sigerson v. Sigerson, 71-476. 
Heirs, 1-306, 355; Boyd v. Ellis, 11-97; Wil- Mistake as to t i t le: Where the defendant 
Hams v. Allison, 33-278. in execution did not have any interest at the 

So held where there was a sale en masse of time of the sale in the property sold, or where 
separate parcels at an inadequate price: Boyd all the interest he did have has been taken 
v. Ellis, 11-97; King v. Tliarp, 26-283. away from the purchaser by virtue of a prior 

Mere inadequacy of the amount for which claim, the sale may be set aside. The doc-
land is sold on execution will not make the trine of caveat emptor does not apply to such 
sale invalid: Griffith v. Milwaukee Harvester cases: Bitter v. Hcnshaw, 7-97. 
Co., 92-634. An action in equity may be maintained to 

I t seems that when inadequacy of price is set aside an execution sale where the officer 
great and the bidders were few, and the mistakenly understood that the property was 
power to adjourn was not judiciously exer- covered by incumbrances to a greater amount 
cised, the sale should be set aside upon ap- than it was in fact, especially where the cir-
plication seasonably made: Swortzell v. Mar- cumstances show bad faith on the part of the 
tin, 16^519. purchaser: Whitney v. Armstrong, 32-9. 

A sale was set aside in favor of benefi- Where property was bid in at execution 
ciaries under an unrecorded mortgage when under mistake as to the quantity sold, held, 
some of them were minors, the price was inad- that the sale should be set aside: Kellogg v. 
equate, there was a prior levy undisposed of, Decatur County, 38 524. 
the legal title was in another than the judg- Where the property was sold and bid in 
ment dçfe,ndant, and application was made under a mistaken description, held, that the 
before the rights of third parties had at- sale should be set aside, and that, under the 
tached and was accompanied with a tender circumstances, there was no such negligence 
of the amount of the judgment: Miller v. Col- on the part of the attorney of purchaser as 
ville, 21-135. to deprive him of the right to such remedy: 

That the interest in real estate sold Latimer v. Jones, 55-503. 
en masse under execution was not only Where, in recording a decree rendered in 
merely equitable, but also contingent, and a foreclosure proceeding, the clerk omitted 
that there were other claims against the to include a portion of the property therein 
property prior to that of the judgment cred- described, and this omission was perpetuated 
itor, may be considered by the court in de- in the execution and at the sale at which 
termining the adequacy of the amount paid plaintiff's attorney bid off the property for 
at the sale: T<oogood v. Stephens, 19-405. the amount of the debt, supposing that he 

Where there was an incumbrance on was purchasing all that was embraced in the 
record against the property amounting to mortgage, held, that the sale should be set 
more than the value thereof, held, that the aside: Snyder v. Ives, 42-157. 
sale on execution of such property would not Equity will refuse to correct a mistake of 
be set aside on account of inadequacy of this kind on the ground of negligence only 
price, although subsequently the incum- where the party seeking relief is bound to 
brance was held fraudulent and void: Mc- make inquiry which would have enabled him 
Donald v. Johnson, 48-72. to correct the mistake or obviate its conse-

In a particular case, held, that the sum quonces and he negligently fails to make it. 
realized at the execution sale was so inade- In such a case the law requires only reasona-
quate as to constitute ground for setting the ble diligence, to the end that culpable negli-
sale aside: Wood v Yovw), 38-102. gence may not be encouraged: Ibid. 

In a particular case, held, that the inade- Mere uncertainty of description of the 
quacy in price was not sufficient to invalidate property will not be a ground for setting 
the sale: Wallace v. Berger, 25-456. aside the sale in equity where the land sold 

Gross inadequacy of price is not available is actually the same as that levied on: Hack-
to impeach the sale as to the original pur- worth v. ¿hilars, 30-433. 
chaser, who was a stranger to the transac- As to setting aside on account of defective 
tion, the premises having in good faith been title, see \ 4034. 
sold to a third person: Hill v. Baker, 32-302. Setting aside sale does not release 
And see Shine v. Hill, 23-204. surety: If the judgment is against principal 

Where property is sold subject to redemp- and surety, and the sale is set aside as au-
tion it is not expected that there will be thorized in the statutory provision just 
competition at the sale, and the protection referred to, the surety will not be held dis-
of the judgment debtor against inadequacy charged, unless he has by reason of the sale 
of price is to be found in his right to redeem: changed his condition or been prejudiced: 
Equitable Trust Co. v. Shrope, 73-297. Chambers v. Cochran, 18-159. 

Gross inadequacy of price is not sufficient Caveat emptor; defective title: The doc
to avoid a judicial sale, and a sale to the trine of caveat emptor applies to the purchaser 
judgment creditor, having a small claim, of at the sale under execution: Jones v. Blumen-
an indivisible tract of land much greater in stein, 77-361; and such sale will not ordi-
value, upon a bid of the amount of his judg- narily be set aside to relieve one who has ac-
ment and coots, will not be set aside: Peterson quired a defective title. If the execution 
v. Little, 74-2^3. defendant has some interest in or title to the 
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property, the sale will be upheld, although 
such interest be of no value: Hammersmith 
v. Espy, 19-444; Hotizinger c. Fdwards,51~Z8S. 
And see ? 4034. 

The rule caveat emptor applies to sheriff's 
sales. The purchaser takes subject to any 
further action in the case affecting the judg
ment. The sheriff sells only the interest of 
the judgment debtor: Weaver o. Stacy, 93-683. 

One who buys at a judicial sale must, at 
his peril, assume that there is a valid sub
sisting power to make the sale and if it ap
pears that the claim on which judgment was 
recovered, and an execution issued under 
which the sale was made, had been paid that 
fact would defeat the purchaser's title: Shaf
fer v. McCrackin, 90-578. 

Thus where the legal title was in defend
ant, but by reason of a sale under a prior ex
ecution and other prior liens the interest ac
quired by plaintiff was valueless, held, that 
there was no ground for setting aside the sale 
or the satisfaction of judgment effected 
thereby: Holtzinger v. Edwards, 51-383. 

A purchaser at execution sale cannot 
avoid his bid or excuse himself from paying 
the amount by showing a defective title in 
the judgment debtor: Dean v. Morris, 4 G. 
Gr., 312; Cameron v. Logan, 8-434. 

The fact that property sold at judicial sale 
is covered by liens to nearly its entire value 
will not entitle the purchaser to rescind the 
sale: Downard v. Crenshaw, 49-296. 

One who has acquired two distinct judg
ment liens on real estate and sells it under 
the junior lien without fraud or misrepre
sentation of any kind, is not estopped from 
afterwards enforcing as against the pur
chaser of the senior lien held by him. The 
imschaser under the sale to enforce the junior 
ien takes subject to the existing senior lien: 

Matlcss v. Sundin, 62 N. W., 662. 
Other grounds for setting: aside: Where 

the levy is excessive the sale will be set aside, 
even though the whole property sold had 
been previously attached in the same action: 
Cook v. Jenkins, 30-452. 

If the sale of the property of a debtor is 
made to satisfy a joint indebtedness, the fact 
that the joint debtor is prejudiced by such 
sale will not be a ground on which the judg
ment creditor can have the sale set aside: 
Miller v. Felkner, 42-458. 

The indorser of a note secured by a mort
gage under foreclosure of which the sale is 
made, and who is collaterally liable on the 
indebtedness, has such interest as to be en
titled to maintain an action for setting aside 
the sale: Whitney v. Armstrong, 32-9. 

Where land was sold by a sheriff under 
the representation that the excess bid over 
the amount of the execution would be applied 
to satisfy a mortgage existing thereon, and 
the purchaser bid the whole amount of the 
judgment and mortgage, under the belief 
and representation that the excess would be 
so applied, held, that the mistake under 
which the parties acted was a mixed mistake 
of law and fact, and that the sale should be 
set aside upon application of the purchaser: 
Bay v. Harnett, 58-344. 

Where the price was inadequate, and the 
deed was issued at once in denial of execu

tion defendant's right to redeem, held, that 
the sale should be set aside in an action in 
equity: Fitzgerald v. Kelso, 71-731. 

Where by reason of a technical defect in 
describing the premises a portion only of the 
land subject to the lien of the judgment was 
sold under execution thereon, held, that on 
application of the purchaser the sale should 
be set aside and a re-sale of the entire prem
ises ordered: Harrington v. Fidelity Loan & 
Trust Co., 91-703. 

Where the sale is under mortgage fore
closure and the decree reserves to the court 
the right to approve the sale, the bidder ac
quires no title until such approval and will 
not be heard to resist an application for a re
sale: Central Trust Co. v. Gate City Electric 
Street JR. Co.. 65 N.W., 982. 

Notice of motion to set aside: An order 
setting aside a sale on motion, without no
tice to the other party or a voluntary ap
pearance by him, is not binding upon him: 
Wright v. Leclaire, 3-221; Lyster v. Breiver, 13-

461. 
The sale will not be set aside on motion 

when the purchaser is not a party to the ex
ecution; at least without notice to him: Os-
born v. Cloud, 21-238. 

Restraing- sale: Where the rights of a 
lien holder are such that they will not be af
fected by judicial sale under another lien, 
he cannot maintain an action in equity to re
strain such sale: Buthven v. Mast, 55-715. 

Cancelling1 satisfaction of judgment: 
Where a sale has been judicially set aside, 
the satisfaction of the judgment which fol
lowed the sale and was entered of record by 
reason thereof should be also set aside: 
Farmer v. Sasseen, 63-110. 

Where a special execution contained a 
description of a larger tract than the judg
ment was against, and plaintiff bid it in ior 
the judgment, held competent for plaintiff by 
motion to have the satisfaction entered upon 
the execution canceled to the extent of the 
excess at which the extra quantity of land 
Was bid off, leaving his judgment unsatisfied 
to that amount: Parks v. Davis, 16-20. 

Where land was sold under execution to 
which defendant had no title, but there was 
no evidence as to the price for which the 
land was sold, or whether it was sold in sepa
rate tracts, or the relative value of the tracts 
at the date of sale, held, that the credit on 
the judgment entered in pursuance of such 
sale could not be set aside: State Bank v. 
Harrow, 26-426. 

Diligence: Application to vacate a sale 
should be reasonably made. Acquiescence 
may be inferred from delay, and long delay 
with knowledge of the facts may justify a 
refusal of relief, especially if intervening 
rights have attached or the circumstances 
have essentially changed: Chambers v. Coch
ran, 18-159. 

A motion to set aside a sale filed fifteen 
months after the sale was made, held too late: 
Stewart v. Marshall, 4 G. Gr., 75. 

Jurisdiction to set aside: Where a 
case was taken from one court to another on 
change of venue, and the decree rendered 
was ordered to be recorded in the court 
from which the change was taken, held, that 
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such court had not jurisdiction to set aside a 
sale on execution under such judgment: 
White v. Hampton, 14-663. 

Failure to object; estoppel: "Where the 
debtor consents to the proceedings at the 
sale, and they are made under an agreement 
to which he is a party, he is estopped from 
setting up illegality or fraud for the purpose 

-*-of defeating such sale as against the pur
chaser: Crawford v. Ginn, 35-543. 

Where the debtor has knowledge of a 
contemplated private sale and does not ob
ject thereto, he will be estopped from com
plaining: Maquoketa v. Willey, 35-323. 

Objection to a sale on the ground that it 
was made en masse, not raised until eleven 
years afterwards, it not appearing that the 
execution defendant was in any manner in
jured thereby, held not sufficient to warrant 
setting it aside: Wood v. Young, 38-102. 

Where irregularities in a sale were not 
taken advantage of for eight years, held, that 
by such lapse of time they were cured: 
Coriell v. Ham, 4 G. Gr., 455. 

The execution defendant, having knowl
edge of irregularities in the manner of 
sale before the making thereof, and not ob
jecting thereto, cannot defeat the title under 
the deed, at least without offering to refund 
the purchase money. The irregularities 
should be taken advantage of by motion in 
the court to which the execution is return
able: Cooley v. Wilson, 42-425. 

Where a surety, against whom judgment 
on a debt was recovered jointly with the 
principal, directed execution to be levied 
upon property of the principal, which was 
sold thereunder, held, that such surety could 
not afterwards, as against the purchaser at 
the sale, insist upon and foreclose a mort
gage given him on the same property by 
the principal, to secure him for any liability 
which he might incur as such surety: Fxline 
v. Lowery, 46-556. 

Where it appeared that the party against 
whom execution was issued knew that an
other execution was in existence under the 
same judgment, and not only stood by and 
made no objection to the sale under the 
aecond, but at the expiration of the time for 
redemption surrendered the possession of 
the property, held, that he could not there
after, in the absence of a showing that the 
land was sold for less than its value and an 
offer to pay the judgment, take advantage 
of the error: Merritt v. G-rover, 61-99. 

Where the execution purchaser has con
veyed portions of the property to other pur
chasers in good faith, even though there is 
such irregularity in the sale that it might 
have been held void as to such purchasers, 
if promptly asserted, yet great delay in tak
ing it may be ground for upholding the sale 
as to them: Williams v. Allison, 33-278. 

Return of purchase money: A party seek
ing to have an execution sale to him set aside 
must return or offer to return the property, 
or, if he has sold it in good faith before 
knowledge of defect in the sale, must tender 
the proceeds: First Nat. Bank v. Conger, 37-
474. 

Where, on account of irregularities, a sale 
was set aside so far as the property remained 

in the hands of the purchaser, but there was 
no proof of fraud, held, that as to the portions 
of the property conveyed by him, he would 
be charged with its proportion of the amount 
bid and not with the amount for which it had 
been sold by him, the owner having lost his 
right to proceed against the persons deriving 
title from the purchaser by reason of laches: 
Williams v. Allison, 33-278. 

A judgment plaintiff who has received the 
proceeds of a sale under his judgment, which 
is of doubtful validity, and afterwards ac
cepts money deposited as a tender, will be 
held to have taken such tender in full satis
faction of his judgment, and will be required 
to account for the full proceeds of the sale: 
Cotter v. O'Connel, 48-552. 

No tender of the amount bid need be 
made to the purchaser where it is sought to 
set aside a sale which is void: Osborn v. Cloud, 
23-104. 

Where the purchaser at an execution 
sale pays his money without any knowledge 
of irregularities therein, he is entitled, upon 
the sale being set aside, to have refunded to 
him the money paid, and for that purpose 
may be subrogated to the rights of the exe
cution plaintiff, although such plaintiff may 
have afterwards received full satisfaction of 
his judgment: Fleming v. Maddox, 32-493. 

Liability for re»t or waste: The pur
chaser of premises under a foreclosure sale 
afterwards set aside is not liable for rent or 
waste accruing between such sale and annul
ment, if possession was taken by another 
without his knowledge and he was not in 
any manner connected with the acts of the 
tenant: Vulgamore v. Stoddard, 21-115. 

Evidence of sale: To establish title under 
a sale on execution, the purchaser may give 
in evidence the judgment and execution un
der which the property was sold and prove 
the sale, which may be done by the sheriff's 
deed or the return on the execution: Lepage 
v. McNamara, 5-124. 

Validity; presumptions: A purchaser at 
execution sale is only required to look at the 
judgment, execution, levy and sale under 
appraisement. If these are in conformity 
with the law, prima facie he is justified in 
paying the price required by law for the 
property, and he is only required to ascer
tain the amount as returned and need not go 
into an examination of the action of the ap
praisers: Johnson v. Carson, 3 G. Gr., 499. 

When such a sale appears to have been 
regularly conducted by virtue of a judgment 
rendered, final and conclusive, the rights of 
a purchaser cannot be affected by any error 
or irregularity in the judgment: Ibid. 

The purchaser depends upon the judg
ment, levy and deed. All other questions 
are between the parties to the judgment and 
the officer. Therefore, a failure to make an 
appraisement as required by law would not 
render the sale void as to the purchaser: 
Shaffer v. Bolander, 4 G. Gr., 201. 

The purchaser has a right to rely upon 
the judgment, levy and deed. These being 
valid he cannot be affected by other irregu
larities of which he has no notice: Cooley v. 
Wilson, ±2r425. 

Where the officer making the sale has 
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power to make it, and there is merely a 
failure on his part to comply with some statu
tory provision, directory in its character, 
the title of the purchaser will be protected 
in the absence of fraud: Cavender v. Smith's 
Heirs, 1-306. 

A sale should not be held void and liable 
to collateral attack for mere irregularities, 
for instance in the selection of appraisers: 
Hill v. Baker, 32-302; Davis v. Spaulding, 36-
610. 

A bona fide purchaser, even if he be the 
execution plaintiff, is not affected by any 
irregularity of the sheriff in giving notice 
and conducting the sale: Coriellv. Ham, 4 G. 
Gr., 455. 

Irregularities such as a sale en masse or 
before the hour fixed in the notice will not 
affect the title in such purchaser: Olmstead 
v. Kellogg, 47-160. 

It will be presumed that the officer did 
his duty and made the sale within the hours 
directed by law, although the notice fixed 
the time for the sale during hours some of 

SEC. 4029. Officer may postpone. When there are no bidders, or 
when the amount offered is grossly inadequate, or when from any cause the 
sale is prevented from taking place on the day fixed, or the parties so agree, 
the officer may postpone the sale for not more than three days without being 
required to give any further notice thereof, which postponement shall be 
publicly announced at the time the sale was to have been made, but not 
more than two such adjournments shall be made, except by agreement of 
the parties in writing and made a part of the return upon the execution. [C. 
73, § 3083; R., § 3314; C.'51, § 1909.J 

which are not thus authorized by law: Cole 
v. Porter, 4 G. Gr., 510. 

As to the presumption of regularity aris
ing from the execution of the deed, see \ 
4064. 

Liability of officer: A purchaser of prop
erty on which execution has been levied 
under a void judgment may maintain action 
against the officer for unlawfully selling the 
property. It is not necessary to entitle him 
to recover that he should have owned the 
property prior to Jevy: Gates v. Neimeyer, 
54-110. 

The policy of the law is to uphold judicial 
sales, and they will not be held invalid for 
irregularities in the acts of the officer. If 
the one making the sale holds himself out to 
be a public officer, or acts as an officer de 
facto, he cannot be heard to object that he 
is not an officer de jure. By acting as an 
officer he estops himself from denying his 
right to do so, even when indicted for mal
feasance: State v. Stone, 40-547. 

The discretion of the sheriff, as to adjourn
ment, should be exercised with a fair and 
impartial attention to the interests of all 
parties concerned. Where his power in that 
respect is not judiciously exercised, it may 
be a ground for setting the sale aside: Swort-
zett v. Martin, 16-519. 

The fact that there was one more adjourn
ment than is authorized by statute, and that 
the time was extended beyond the period al
lowed, held, a mere irregularity, to be taken 
advantage of only on a showing of prejudice: 
Beese v. Dobbins, 51-282. 

The adjournment of a sale by plaintiff's 
attorney is a gross irregularity, and a sale at 

SEC. 4030. Overplus. When the property sells for more than the 
amount required to be collected, the overplus must be paid to the debtor, 
unless the officer has another execution in his hands on which said overplus 
may be rightfully applied, or unless there are liens upon the property which 
ought to be paid therefrom, and the holders thereof make claim to such 
surplus and demand application thereon, in which case the officer shall pay 
the same into the hands of the clerk of the district court, and it shall be 
applied as ordered by the court. [C. 73, § 3084; R., § 3315; C. '51, § 1910.] 

a time to which it is so adjourned will be 
void: Wolf v. Van Metre, 27-348. 

The postponement of the sale by public 
proclamation and agreement of the parties 
in interest will not render a subsequent sale 
invalid: Coriell v. Ham, 4 G. Gr., 455. 

Postponement of the sale at the instance 
and for the benefit of defendant in execu
tion will not render it invalid between the 
parties: Payne v. Billingharn, 10-360. 

The only postponement which the sheriff 
can make in the absence of agreement must 
be made on the day of sale: Long v. Valleau, 
66 N.W., 195. 

Aside from this provision the sheriff 
would not be authorized to apply such over
plus to another execution in his hands. The 
money being deemed in the custody of the 

SEC. 4031. Another execution. 

law would not be subject to levy, but must 
first be paid to the party whose property is 
sold: Payne v. Billingharn, 10-360. 

If the property levied on sells for 
less than sufficient to satisfy the execution, the judgment holder may order 
out another, which shall be credited with the amount of the previous sale. 
The proceedings under the second execution shall conform to those herein
before prescribed. [C. 73, § 3085; R., § 3316; C. '51, § 1911.] 
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SEC. 4032. Plan of division of land. At any time before nine o'clock 
a. m. of the day of the sale, the debtor may deliver to the officer a plan of 
division of the land levied on, subscribed by him, and in that case the officer 
shall sell, according to said plan, so much of the land as may be necessary 
to satisfy the debt and costs, and no more. If no such plan is furnished, 
the officer may seU without any division. [C. 73, § 3088; R., § 3319.] 

This section applies to sales under special 
as well as general execution: Taylw v. Tru-
loch, 59-558. 

Distinct or separate parcels or tracts 
which can have no increased value by rea
son of being sold together cannot be sold en 
masse, even if no bid is made for them when 
offered separately. This is the common-law 
rule. The provision of this section as to sub
division does not affect that rule except as 
here specified: Williams v. Allison, 33-278, 
288. 

This section is intended to secure sales in 
separate tracts as defendant shall direct, but 
is not intended to defeat sales. It must be 
so construed that if the lands cannot be sold 
in separate tracts for want of bidders, they 

may be afterwards offered and sold en masse, 
and such a sale is not per se void or voidable. 
The fact that no bids were made when the 
land was offered in separate tracts, and it 
was therefore sold en masse, raises a pre
sumption that the land is more valuable 
when taken together, or at least that defend
ant in execution suffered no prejudice by the 
sale: Connecticut Mut. L. Ins. Co. v. Brown, 
81-42. 

If there is no evidence as to whether the 
land would sell for a better price en masse or 
separately, it will be presumed on a motion 
to set aside the sale that the defendant suf
fered no prejudice in a sale en masse: Ibid. 

And as to the effect of a sale en masse, see 
notes to I 4028. 

SEC. 4033. When purchaser fails to pay. "When the purchaser fails 
to pay the money when demanded, the judgment holder or his attorney may 
elect to proceed against him for the amount; otherwise the sheriff shall treat 
the sale as a nullity, and may sell the property on the same day, or after 
postponement as above authorized. [C'73, § 3089; R., § 3320; C. '51, § 1913.] 

Where the execution debtor bid off the 
property and afterwards failed to pay the 
money, held, that the officer could not on the 
next day, accept the next highest bid and 
strike off the property to such bidder: Swort-
zell v. Martin, 16-519. 

While the sheriff must sell for cash, yet 
if the person entitled to the proceeds is the 
purchaser, he can properly treat the satis
faction of the judgment as a cash payment: 
Beal v. Blair, 33-318. 

Where the execution creditor bids in the 
property, although he cannot be required to 
pay to the sheriff that part of the purchase 
money which is to be credited on his judg
ment, he is to pay the costs, and if he does 
not do so the sheriff is to treat the sale as a 
nullity: Meese v. Bobbins, 51-282. 

Where a purchaser at the sale bids with 
the understanding, and upon the condition, 
that the amount bid is fusst to be used to sat
isfy existing liens on the premises, his bid 
cannot be enforced unless the proceeds are 
thus applied: VanslicJc v. Mills, 34-375. 

Where the property sold was defendant's 
undivided interest in a crop, and the bid was 
by the acre, held, that under the circum
stances of the case the bid should be consid
ered as so much per acre for the acres which 
defendant's portion of the crop would amount 
to, and not as that amount for defendant's 
undivided interest in each acre of the crop: 
Benny v. Cochran, 51-652, 

Where the property has been sold to the 
plaintiff in execution he has not a right 
thereafter to withdraw his bid and prevent 

the satisfaction of the judgment, at least 
without the assent of the sheriff, and proba
bly also that of the execution debtor: Bown-
ard v. Crenshaw, 49-296. 

Where an agent, acting for the execution 
creditor, by mistake bid more for land 
offered at the sale than he was authorized, 
but immediately withdrew his bid and paid 
costs of sale, held, that, as the execution 
debtor had not changed his position on ac
count of the sale, the withdrawal was au
thorized and the property might be again 
offered for sale: Fuson v. Connecticut General 
L. Ins. Co., 53-609. 

Where i t was claimed that the bid was 
misunderstood by the sheriff, and by mistake 
the record thereof diffei-ed from the bid 
made, held, that the bidder having notice of 
the record, and having failed to comply with 
the bid as claimed to have been made, was 
not entitled to relief after redemption of the 
premises: Morrison v. Spencer, 72-445. 

Where the bidder fails to comply by pay
ing the amount of the bid, he can make no 
complaint as to the action of the sheriff after 
accepting from the debtor the amount of the 
judgment and thus virtually setting aside the 
sale: Long v. Valleau, 66 N.W., 195. 

Where the sheriff treats the sale as com
plete it will be presumed that the execution 
plaintiff, buying in the property, paid the 
costs, and such purchaser cannot, after a re
turn of the sale has been made, treat it as a 
nullity and levy another execution under his 
judgment: Harpham v. Worthington, 69N.W., 
535. 

SEC. 4034. Sales vacated. When any person shall purchase at a 
sheriff's sale any real estate on which the judgment upon which the execu
tion issued was not a lien at the time of the levy, and which fact was 
unknown to the purchaser, the court shall set aside such sale on motion, 
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notice having been given to the debtor as in case of action, and a new execu
tion may be issued to enforce the judgment, and, upon the order being made 
to set aside the sale, the sheriff or judgment creditor shall pay over to the 
purchaser the purchase money; said motion may also be made by any person 
interested in the real estate. [C. '73, § 3090; R,. § 3321.] 

This section held not applicable to a case ly sold to satisfy a judgment which was not 
where defendant had title to the property a lien upon it at the time of the levy the sale 
sold, and the judgment was not a lien thereon, should be set aside: Boggs v. Douglass, 89-
because it was rendered in another county 150. 
and no transcript was filed in the county See also notes to ? 4028. 
where the land was situated: Chambers v. Where money was paid to redeem from a 
Cocliran, 18-159. sale under a judgment which was afterward 

If the judgment is against principal and set aside on appeal, held, that the case 
surety, and the sale be set aside, as here pro- was not one coming under this section and 
vided, the surety will not be held discharged, that the party redeeming could not in an ac-
unless he has, by reason of the sale, changed tion recover back the money paid to redeem: 
his condition or been prejudiced: Ibid. Weaver v. Stacy, 93-683. 

When the real estate has been erroneous-

SEC. 4035. Money—things in action. Money levied upon may be 
appropriated without being advertised or sold, and so may bank bills, drafts, 
promissory notes, or other papers of the like character, if the plaintiff will 
receive them at their par value as cash, or if the officer can exchange them 
for cash at that value. [C. 73, § 3091; R., § 3322; C. '51, § 1914.] 

The excess remaining in the sheriff's Bank bills, etc., may be levied on and 
hands from sale of property under another sold: See § 3971 and notes, 
execution may be appropriated as here pro
vided: See \ 4030 and notes. 

SEC. 4036. Subjecting real estate of deceased judgment debtor. 
When a judgment has been obtained against a decedent in his lifetime, the 
plaintiff may file his petition in the office of the clerk of the court where the 
judgment is rendered, against the executor, the heirs and devisees of real 
estate, if such there be, setting forth the facts, and that there is real estate 
of the deceased, describing its location and extent, and praying the court 
toaward execution against the same. [C. 73, §3092; R., § 3323; C. '51, § 1918.] 

The judgment should be filed and ap- of the personal estate: Bayliss v. Pmvers, 62-
proved as a claim of the fourth class, within 601. 
the time specified in \ 3349, for payment out 

SEC. 4037. Notice. The person against whom the petition is filed shall 
be notified by the plaintiff to appear on the first day of the term and showj 
cause, if any he have, why execution should not be awarded. [C.73, § 3093; 
R., § 3324; C'51, § 1919.] 

SEC. 4038. How served and returned. The notice must be served 
and returned in the ordinary manner, and the same length of time shall be 
allowed for appearance as in civil actions, and service of such notice on non
resident defendants maybe had in such cases by publication. [C. 73, § 3094; 
R., §3325; C'51, §1920.] 

SEC. 4039. Éxecution awarded. At the proper time, the court shall 
award the execution, unless sufficient cause is shown to the contrary, but 
the non-age of the heirs or devisees shall not be held such sufficient cause. 
[C.73, §§ 3095-6; R., §§ 3326-7; C'51, §§ 1921-2.] 

SEC. 4040. Mutual judgments—set off. Mutual judgments, execu
tions on which are in the hands of the same officer, may be set off the one 
against the other, except the costs, but if the amount collected on the large 
judgment is sufficient to pay the costs of both, such costs shall be paid there
from. [C.73, § 3097; R., § 3328; C'51, § 1923.] 

Judgment against two persons, jointly, and are still in fact the property of the re-
may be set off against a judgment in favor spective parties thereto: Bell v. Perry, 43-368. 
of one of them against the creditor in such Where the judgment has been fraudu-
joint judgment: Ballinger v. Tarbell, 16-491. lently assigned for the purpose of preventing 

Judgmentscannotbesetoff,theoneagainst the set-off, such set-off may be obtained in 
the other, unless they are strictly mutual an action in equity: Hurst v. Sheets, 14-322. 
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But where the assignment was verbally 
made, before the recovery of the judgment 
sought to be set-off, the assignment not ap
pearing to be fraudulent, a set-off was denied: 
Gray v. McCallister, 50-497. 

where judgment was rendered against 
one party for costs, and subsequently in a 
second action the same party recovered 
a judgment for debt against the other party, 
held, that the judgment for costs should be 
set off against the judgment for debt, not
withstanding the assignment of the judg
ment for debt to the attorney in satisfaction 
of his claim for services in the action for 
which he had filed a claim for a lien: Tiffany 
c. Stewart, 60-207. 

In an attachment suit, where the defend
ant sued, by way of counter-claim, on an at
tachment bond executed by plaintiff to 
others, held, that he might have judgment 

thereon set off against a judgment in favor 
of such plaintiff: Branch of State Bank v. 
Morris, 13-136. 

This provision as to setting off mutual 

Î
'udgments is not defeated by an attorney's 
ien: National Bank v. Eyre, 3 McCrary, 175. 

Where judgments are originally mutual, 
but have ceased to be mutual by reason of 
the assignment of one of them, they cannot 
be set off, the one against the other: Gallaher 
v. Pendleton, 55-142. 

The assignee of a judgment takes it sub
ject to the r ight of the defendant to have 
such judgment set off under a prior judg
ment held by the defendant against the plain
tiff, and it is immaterial that the assignment 
is made in payment of attorney fees for 
services rendered by the attorney in the 
action in which the judgment is recovered: 
Benson v. Haywood, 86-107. 

SEC. 4041. Appraisement of personal property and leasehold inter
ests. Personal property, and leasehold interests in real property having 
less than two years of an unexpired term, levied upon and advertised for sale 
on execution, must be appraised before sale by two disinterested householders 
of the neighborhood, one of whom shall be chosen by the execution debtor 
and the other by the plaintiff, or, in case of the absence of either party, or if 
either or both parties neglect or refuse to make choice, the officer making 
the levy shall choose one or both, as the case may be, who shall forthwith 
return to said officer a just appraisement, under oath, of said property if 
they can agree; if they cannot, they shall choose another disinterested house
holder, and with his assistance shall complete such appraisement, and the 
property shall not, upon the first offer, be sold for less than two-thirds of 
said valuation; but if offered at the same place and hour of the day as adver
tised upon three successive days, and no bid is received equal to two-thirds 
of the appraised value thereof, then it may be sold for one-half of said val
uation. [C. 73, § 3100.] 

The fact that one of the appraisers is se
lected by the deputy sheriff does not vitiate 
the sale. It is a mere irregularity, not affect
ing the power of the officer to sell nor the 
validity of the title acquired by the pur
chaser: Davis v. Spaulding, 36-610. 

The fact that where it appears that the 
sheriff appointed one appraiser, his return 
does not show that the party for whom he 
acted in making such appointment was ab
sent or refused to appoint, will not render 
the sale void: Preston v. Wright, 60-351. 

Whether the appraisers in fixing the value 
of the property should find the amount of 
prior liens and incumbrances and fix the 
value with reference thereto, or should fix 
the whole value without reference to prior 
liens, and leave the matter of ascertaining 
such liens to the sheriff, quaere. But held, 
that a judicial sale could not be set aside as 
having been made for an amount less than the 
two-thirds value, except it should be made to 
appear that it was for less than two-thirds of 
the value after deducting incumbrances: 
Brown v. Butters, 40-544. 

Where a party sought relief on the ground 
that the sale was for less than two-thirds of 
the appraised value, held, that he had the bur
den of showing such fact, and unless it was 
established affirmatively, the sale could not 
be set aside: Barber v. Tryon, 41-349. 

Further held, that the purchaser at such a 
sale is not bound to look beyond the records 

for the purpose of determining whether ap
parent liens or incumbrances have not been 
discharged. Where the records show an in
cumbrance which, added to the amount paid, 
makes two-thirds of the appraised value, the 
sale should not be set aside, although evi
dence is introduced to show that the incum
brance has been in fact satisfied: 1 bid.; Mc
Donald v. Johnson, 48-72. 

The property appraised must be sold for 
a sum which, when added to the prior in
cumbrance, shall realize to the debtor two-
thirds of the fair value of the property as the 
same has been ascertained by the appraise
ment: Sargent v. Pittman, 16-469; McDonald 
v. Johnson, 48-72. 

The debtor cannot by stipulation in a 
mortgage or by verbal consent to the officer 
waive the provision for appraisement: Minne
apolis Threshing Machine Co. v. Beck, 64 N. 
W., 637. 

The fact that the debtor is present at the 
sale and with knowledge that no appraise
ment has been made fails to object on that 
ground, does not constitute a waiver: Ibid. 

Rent accruing after the execution of the 
sheriff's deed is not directly the subject of 
sale, but passes merely as an incident. I t is 
not necessary, therefore, that it be appraised 
separately from the land. I t would be pre
sumed that that right was considered in de
termining the appraised value of the prop
erty: Townsend v. Isenberger, 45-670. 

f*~ 7¿y 
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An appraisement is not proper evidence 
of the value of the property in an action by 
a third person claiming to be the owner 
thereof and seeking to recover for its conver
sion: Flannigan v. Althouse, 56-513. 

Failure to have the appraisement made, 
held not to affect the validity of the Sale as to 
the purchaser: Shaffer v. Bolander, 4 G. Gr., 
201. 

The purchaser at the sale is not required 
to take notice of the regularity of the ap
praisement: Johnson v. Carson, 3 G. Gr., 499. 

But, per contra, held, that the provisions as 
to appraisement were not merely directory, 
but affected the question of power to sell, on 
which the validity of the sale depended: 
Sprott v. Beid, 3 G. Gr., 489. 

Any change in the appraisement laws 
calculated to impair rights under existing 
contracts cannot be made applicable to an 
execution sale in an action brought under 
such contract: Burton v. Emerson, 4 G. Gr., 
393. 

Where, at the time of the making of a 
contract, the law does not provide for ap
praisement, and, at the time of judgment 
thereunder, appraisement is provided for, 
the sale should be made under the law in 
force at the time of the contract, and ap
praisement should not be allowed: Olmstead 
v. Kellogg, 47-460. 

While legislation depriving the judg
ment debtor of the benefit of appraisement 

SEC. 4042. Property unsold—levy holds good—additional l e v y -
abandonment. Subject to the provisions of the preceding section, when 
property is unsold for want of bidders, the levy still holds good; and, if 
there be sufficient time, it may again be advertised, or the execution returned 
and one issued commanding the officer to sell the property, describing it, 
previously levied on, to which a clause may be added that, if such property 
does not produce a sum sufficient to satisfy such execution, the officer shall 
proceed to make an additional levy, on which he shall proceed as on other 
executions; or the plaintiff may, in writing filed with the clerk or justice, 
abandon such levy, upon paying the costs thereof; in which case execution 
may issue with the same effect as if none had ever been issued. [C. '73, § 
3086; E., §3317; C.'51, §1912.] 

or redemption laws is not inhibited by any 
constitutional provision, still under the 
statutory provision that the repeal of a 
prior statute shall not affect any act done or 
right accruing, and which has been estab
lished, etc., held, that a judicial sale upon a 
judgment rendered before the taking effect 
of the Code of '73 should be made under the 
law as to appraisement and redemption exist
ing when the judgment was rendered, and not 
in accordance with the law in existence at 
the time of the sale, under which the right 
to appraisement was taken away: Holland ». 
Dickerson, 41-367. 

But where the judgment was rendered 
after the taking effect of that Code upon a 
contract made before that time, held, that 
the sale should be according to the Code 
provisions which took away the right of 
appraisement, and not in accordance with 
the law as it existed at the time of the mak
ing of the contract: Babcocle v. Gurney, 42-
154; Fonda v. Clark, 43-300. 

Appraisement pertains to the remedy, 
and is to be governed by the law of the 
forum and not that of the lex loci contractus: 
Shaffer v. Bolander, 4 G. Gr., 201. 

Under prior provisions as to appraise
ment of real property, held, that a sale for 
a less proportion than directed by statute 
was invalid: Woods v. Cochrane, 38-484; Maple 
v. Nelson, 31-322. 

A second levy cannot be made until the 
first is disposed of: Downard v. Crenshaw, 
49-296. 

A sale under an execution which has ex

pired is valid if the levy was made while 
the execution was in force: Butterfield v. 
Walsh, 21-97. And see notes to §-3964. 

SEC. 4043. "When sale absolute. When real property has been levied 
upon, if the estate is less than a leasehold having two years of an unexpired 
term, the sale is absolute, but if of a larger amount, it is redeemable as 
hereinafter prescribed. fC'73, §§ 3098-9; R., §§ 3329-30; C o l , § 1924.] 

SEC. 4044. Deed or certificate. If the property sold is not subject to 
redemption, the sheriff must execute a deed therefor to the purchaser; but, 
if subject to redemption, a certificate, containing a description of the property 
and the amount of money paid by such purchaser, and stating that, unless 
redemption is made within one year thereafter, according to law, he or his 
heirs or assigns will be entitled to a deed for the same. [C73 , § 3101; E., 
§ 3331; C.'51, § 1925.] 

Seed: As there might possibly be circum- not be void for want of jurisdiction: Traer 
stances under which a court of equity might v. Whitman, 56—443. 
order a sale of real property without redemp- So, although it is held in the federal courts 
tion, a decree ordering a sale without re- that decrees in foreclosure proceedings in 
demption, while it may be erroneous, will such courts in this state where, by state 
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laws, redemption from > foreclosure sale is 
provided for, should not order an absolute 
sale without redemption, yet such a decree, 
though erroneous, will not be void and can
not be collaterally attacked: Moore v. Jeffers, 
53 202. 

Where land was sold under the appraise
ment law of 1860, and notice of election to 
have the sale made subject to redemption 
was not filed with the clerk within the time 
required by that statute, held, that defendant 
was not entitled to have the sale set aside and 
made subject to redemption: OiUett v.Edgar, 
22-293. 

Where a purchaser takes a deed imme
diately after the sale, relying upon the claim 
that the opposite party has no right to re
deem, it is not necessary that an offer to 
redeem be made in order to entitle the exe
cution defendant to have the deed set aside: 
Fitzgerald v. Kelso, 71-73L 

And see notes to \ 4062. 
Assignment of certificate: The assign

ment to a junior lien holder of the certificate 
of purchase "and the lands therein de
scribed," held to transfer to the assignee not 
only the title under the certificate, -but also 
the purchaser's right under a tax title which 
was matured in his hands at the time of the 
assignment: Scribner v. Vandercook, 54-580. 

The assignee in good faith of the certifi
cate of purchase from a purchaser at the sale 
cannot be held responsible for the applica
tion of the purchase money by the sheriff: 
Gray v. Dye, 39-360. 

Where a creditor pays money to the pur
chaser, claiming it to be by way of redemp
tion, and takes an assignment of the certifi
cate, he acquires by such assigment the 
rights of the purchaser, even though his re
demption is not effectual: Wilson v. Conklin, 
22-452; Bush v.Mitchell, 71-333. 

A junior lien holder may become the pur
chaser at a sale under a prior lien, or may 
take an assignment of a certificate of pur
chase under such sale; and where the acts of 
such junior lien holder were not such as re
quired by statute in case of redemption, 

held, that they would be considered as a pur
chase rather than an attempt to redeem: 
Streeter v. First Nat. Bank, 53-177. 

Where the holder of a portion of the 
notes secured by mortgage foreclosed the 
mortgage and bid off a portion of the land, 
and also procured the assignment to him of 
the certificate of purchase of the same 
premises at a sale of the balance of the land 
for the remaining note secured by the mort
gage, and also purchased at judicial sale the 
equity of redemption of the grantee of the 
land who had taken it agreeing to pay the 
mortgage, held, that the assignment of the 
certificate was in the nature of a redemption: 
Brooks v. Keister, 45-303. 

The assignee of a certificate of purchase 
takes it subject to any equities existing 
against the assignor: Van Oorder v. Lundy, 
66-448. 

A purchaser of an equity of redemption 
has no rights other than those of the execu
tion debtor, and cannot, on making redemp
tion from the holder of the certificate of 
purchase, insist upon the assignment of such 
certificate: Hum v. Hill, 70-38. 

The legal title of the owner of the prop
erty is not divested and transferred to the 
purchaser until the expiration of the period 
of redemption. During the period of ré
demption the purchaser has an equitable 
title only, which.may or may not ripen into 
a legal title: ¡Shinier v. Hammond, 51-401. 

The purchaser acquires only a lien for 
the amount of his purchase money and inter
est, which may ripen into a perfect title at 
the expiration of the time allowed for re
demption: Curtis v. Millard, 14-128. 

The holder of a sheriff's certificate of sale 
is only a lien holder, and is a proper but not 
a necessary party to proceedings to foreclose 
a senior mortgage, and the execution of the 
sheriff's deed does not divest the liens of 
senior mortgages, although they can be en
forced only after the rights of the owner have 
been adjudicated in the manner provided by 
law: Stanbrough v. Daniels, 77-561. 

SEC. 4045. Redemption—by debtor—appeal or stay. The debtor 
may redeem real property at any time within one year from the day of sale, 
and will, in the meantime, be entitled to the possession thereof; and for the 
first six months thereafter such right of redemption is exclusive; but no 
party who has taken an appeal from the superior or district court, or stayed 
execution on the judgment, shall be entitled to redeem. [C.73, §§ 3102-3; 
R., §§ 3332-3; C'51, §§ 1926-7.] 

Period for redemption: Under a statu
tory provision, not now in force, which au
thorized action at law on a note secured by 
mortgage, and provided that the judgment 
in such case might be declared a lien fuom 
the date of the recording of the mortgage, 
and that the mortgagor or a lien holder 
might redeem from such sale as from any 
other sale under execution, held, that a lien 
holder, although not a party to the proceed
ing, could not redeem except within the time 
and in the manner thus provided: Mayer v. 
Farmers' Bank, 44-212. 

Where the execution and return were 
kept in the office of the attorney for the exe
cution plaintiff, and not filed in the clerk's 

office, and an inquiry there, and also of the 
attorney, failed to secure a knowledge of the 
amount necessary to effect redemption, held, 
that upon a tender being made after the ex
piration of the time for redemption it should 
have been allowed: Hammersham v. Fairall, 
44-462. 

The fact that property is misdescribed in 
a mortgage and sale thereunder, and that 
the description is subsequently corrected 
during the period of redemption, the party 
entitled to redeem being a party to the pro
ceeding and asking no relief, will not oper
ate to extend the period for redemption: 
McKissick v. Mill Owners' Mut. F. Ins. Co., 50-
116. 
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The statutory right to redeem within one 
year cannot be extended by an act of the 
party claiming the right, such as a suit to 
redeem, or the like, without more: Hughes v. 
Feeler, 23-547. 

In a particular case, held, that an action 
brought by a purchaser of land at an execu
tion sale against execution defendant during 
the period for redemption, in which it was 
sought to have the title declared to be in 
the purchaser as against such execution de
fendant, did not constitute a fraud against 
the execution defendant, such as to entitle 
him to make equitable redemption after the 
statutory period had expired: Bradford v. 
Bradford, 60-201. 

Where, by reason of a mistake of the 
clerk in computing the amount required to 
redeem, the amount paid was not quite suf
ficient, field, that the redemptioner might, 
after the expiration of the year, have equi
table relief against the deed upon paying the 
deficiency and interest on the whole amount 
up to the time of completing the redemption: 
Wakefield v. Botherham, 67-444. 

In computing the year allowed for re
demption the day of sale is excluded, and re
demption may be made any time during the 
corresponding day of the same month pf the 
next year: Teueher v. Hiatt, 23-527. 

The statutory right of redemption can be 
exercised only within the period and in the 
manner prescribed by the statute creating 
it: Teabout v. Jaffray, 74-28. 

Where the party does not tender and 
bring into court the amount necessary for 
making the redemption he cannot, after the 
time for redemption has expired, have equi
table relief against the issuance of the deed: 
McOonkey v. Lamb, 71-636. 

Redemption waived: Under the provi
sion that tne taking of an appeal defeats the 
right of redemption, it is immaterial whether 
a supersedeas bond is filed on the appeal or 
not: Bobbins v. Lusch, 53-304. 

The provision that stay of execution 
waives the right of redemption is applicable 
tocases where such stay is taken in a justice's 
court where the judgment is rendered, and 
afterwards a sale of real property under such 
judgment is had by filing a transcript there
of in the district court: Broten v. Markley, 
58-689. 

The restriction upon the right of redemp
tion in case of taking an appeal or stay of 
execution does not apply to creditors who 
would otherwise be entitled to redeem, and 
such creditors have the same right to redeem 
in case the debtor takes an appeal or a stay 
as in other cases: Sieben v. Becker, 53-24. 

An appeal or stay of execution by the ex
ecution debtor will not defeat the right of 
redemption by his vendee: Thayer v. Col-
dren, 57-110. 

A waiver of the right to redeem involved 
in taking an appeal waives not only the sale 
under an affirmance of the judgment ap
pealed from but also from a sale under sub
sequent judgment rendered after the rever
sal of the case and a remand for new trial: 
Lombard v. Gregory, 90-682. 

The intent of the law is that a defendant 
who by appeal delays the sale should not be 

entitled to avail himself of that delay and 
also retain the right of redemption: Ibid. 

Payment of money in redemption oper
ates as a waiver of appeal so far as it affects 
the real estate redeemed: Weaver v. Stacy, 
93-683. 

Where a surety does not object (as pro
vided in § 4003) to stay of execution being 
granted, he will be considered as having as
sented thereto, if taken, and held to have 
thereby waived the right to redeem his 
property, if sold under such judgment: Chase 
v. Welty, 57-230. 

When the appeal is not perfected by serv
ing notice upon the clerk as well as upon the 
opposite party until after the sale, the right 
to redeem from the sale exists, and a deed 
executed immediately will be invalid as 
against the subsequent redemption: Fitz
gerald v. Kelso, 71-731. 

By vendee: The right of redemption may 
be in both the judgment debtor and his ven
dee where the property has been conveyed 
with covenants of title prior to the execu
tion sale: Harvey v. Spaulding, 16-397. 

The vendee of an execution defendant 
may redeem. He is to be considered as 
within the meaning of the term "defend
ant," as used in this section: Thayer v. Ctei-
dren, 57-110. And see ? 4061. ' 

The grantee of an execution debtor, who 
acquires the interest of his grantor after the 
right of a junior lien holder to redeem is 
barred by lapse of time, may himself redeem 
without subjecting the property to the claims 
of such junior lien holder: Moody v. Funk,82-1. 

Where the redemption was made by the 
surviving widow, who was also grantee of 
the heirs of the deceased execution debtor, 
held, that such redemption cut off the lien of 
a junior incumbrancer who was a party to 
the action: Beavans v. Bewey, 82-85. 

By surety: Where land is sold under a 
judgment against both principal and surety, 
the surety may redeem from the sale and 
thus acquire the judgment for his own pro
tection: Bleckman v. Butler, 77-128. 

Further as to who may redeem, see \ 4046 
and notes. 

Sale of debtor's redemption right: De
fendant's right of possession and redemption 
during the statutory period may be levied 
uponn and sold under execution: Barnes v. 
Cavdnagh, 53-27; Crosby v. Elkader Lodge, 
16-399. 

But such redemption right cannot be sold 
under an execution issued on the balance of 
the same judgment under which the original 
sale was made: Hardin v. White, 63-633. 

By the first sale the creditor exhausts his 
right as to the property, and it is immaterial 
that the same indebtedness is embraced in 
two different decrees, one by foreclosure of 
a personal property mortgage, and the other 
upon foreclosure of a mortgage on real prop
erty. If real property is sold under special 
execution issued under a decree on fore
closure of the real property mortgage, the 
debtor's right of redemption therein cannot 
be levied on and sold under a general execu
tion issued upon a decree rendered in fore
closure of the personal property mortgage: 
Ibid. 
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A judgment recovered against the debtor reserved by the decree of the court: Bur-
during the period allowed him for redemp- roughs v. Ellis, 76-649. 
tion becomes a lien on his interest in prop- Where the holder of a junior mortgage 
erty in which he has the right of redemption, buys the premises under a foreclosure of his 
and in case he or his grantee by conveyance mortgage, he purchases subject to prior liens, 
made after such judgment redeems from the and he is not bound to see that the premises 
prior sale, such judgment may be enforced are sold for an amount sufficient to satisfy 
against the property so redeemed, although those liens, but he may afterwards take an 
the holder of the judgment failed to exercise assignment of the senior mortgage and fore-
his own statutory right of redemption from close it and sell the land thereunder: Her-
the sale: Curtis v. lullard, 14-128. rick v. Tollman, 75-441. 

After redemption by the debtor or his Where the debtor's right of redemption 
grantee or assignee of land sold in partial was sold under a second execution, lield, that 
satisfaction of a judgment it at once becomes he might within the time for redeeming from 
liable to pay the unsatisfied balance of such the first sale make redemption from both 
judgment: Crosby v. Elkader Lodge, 16-399; sales, and that the purchaser at the second 
Stein v. Chambless, 18-474. sale had no grouncf of objection to such re-

Therefore, held, where a debtor conveyed demption: Harrison v. Wilmering, 72-727. 
his right of redemption to his wife and fur- Redemption in foreclosure proceedings: 
nished her the money to make redemption, Where it was provided by statute that 
with intent to hinder and delay his creditors, foreclosure sales should be subject to re-
the land so redeemed remained subject to the demption as in case of sales under general 
balance of the judgment: Peckenbaugh v. execution, and afterwards other statutory 
Cook, 61-477. provisions as to redemption were made, held, 

The execution debtor does not, by redemp- that such provisions were applicable to sales 
tion from a sale of his property for a portion on foreclosure although such sales were not 
of the judgment, acquire the same rights specifically mentioned: Davis v. Spaulding, 
which would be acquired by a creditor or by 38-610. 
a purchaser who is a stranger to the judg- The provisions of this section are appli-
ment, or by a mortgagee in case of redemp- cable to foreclosure sales: Barret v. Black-
tion from such sale, and the land may be man, 47-565. 
sold again in case of such redemption under Mortgagor's r ight to possession: The 
execution for the balance of the judgment: right of possession during the period of re-
CampbeU v. Maginnis, 70-589. demption is in the nature of a stay law, and 

The purchaser of property from a judg- courts ought to require a very clear showing 
ment debtor which has been sold upon exe- that it has been bargained away before de-
cution has the same right to redemption priving the debtor thereof: Swan v. Mitclwll, 
which the judgment debtor has. Where the 82-307. 
sale is under foreclosure of mortgage cover- Where there was no agreement to that 
ing different installments and for the amount effect in the mortgage, lield, that it was im-
of only one of such installments, the grantee, proper to appoint a receiver to take posses-
having redeemed, holds the property free sion of the mortgaged property during the 
from the lien of the judgment for other in- period of redemption and thus deprive the 
stallments covered by the same mortgage, mortgagor of the rents and profits: Ibid. 
whereas, if the judgment debtor had himself The right of the mortgagor to the posses-
redeemed, the property would have become sion and the rents and profits accruing there-
subject to the payment of such other install- from up to the expiration of the period of re-
ments: Harms v. Palmer, 73-446. demption cannot be subjected t<> the mort-

While a party cannot have successive gagee's claim by the appointment of a re-
foreclosures of the same mortgage lien, this ceiver unless the mortgage is, bjr its terms, 
rule has no application where the right to a lien upon such right of possession: Ameri- ' 
foreclose for notes not yet due is expressly can Investment Co. v. Parrar, 87-437. ¿ ~ /j * , 

SEC. 4046. By creditors. If no redemption is made by the debtor as * 
above provided, thereafter, and at any time within nine months from the 
day of sale, said redemption may be made by a mortgagee before or after 
the debt secured by the mortgage falls due, or by any creditor whose claim 
becomes a lien prior to the expiration of the time allowed for such redemp
tion; but a mechanic's lien before judgment thereon is not of such character 
as to entitle the holder to redeem. The owner of a claim which has been 
allowed and established against the estate of a decedent may redeem as in 
this chapter provided, by making application to the district court or any 
judge of the district where the real estate to be redeemed is situated. Such 
application shall be heard after notice to such parties as said court or judge 
may direct, and shall be determined with due regard to rights of all persons 
interested. [C. 73, §§ 3103-4; R , §§ 3333-4; C. '51, §§ 1927-8.] 

Time for redemption by creditor or lien 
holder: A creditor or lien holder cannot 
not make statutory redemption after the ex
piration of nine months: Newell v. Pennick, 
62-123. 

And this is so even though the purchaser 
is also a junior judgment creditor: George v. 
Hart, 56-706. 

Redemption by creditor within the first 
six months, during which the debtor's r ight 

3 é > / 
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to redeem is exclusive, will be good as to a 
subsequent lien holder. I t is only the debtor 
and purchaser who can object to such re
demption: Wilson v. Conklin, 22-452. 

The time within which the creditor may 
redeem cannot be enlarged by the assent of 
the purchaser: Hum v. Hill, 70-38. 

Where sale is had under decree of fore
closure, and subsequently to the expiration 
of the period for redemption from such sale 
judgment is rendered against a lien holder 
who was made party to the original action, 
such lien holder has only the right to redeem 

~^ within the statutory period after the judg-
f ment against him, and cannot after the ex

piration of such period maintain an action in 
equity against grantees of the purchaser 
at foreclosure sale, who have improved the 
property, to redeem from such sale: Lindsey 
v. Delano, 78-350. 

A junior lien holder who fails to exercise 
his right to redeem within the statutory 

r period cannot afterwards defeat the right of 
> the purchaser, or holder of the certificate of 

' purchase to a deed: Bleckman v. Butler, 77-
128. 

The right of the holder of a judgment to 
redeem from a sale under a prior mortgage 
is absolutely barred in ten years from the 
date of the judgment: Albee v. Curtis, 77-644. 

The general statute of limitations is not 
applicable to judgment liens, and the fact 
that the purchaser under the foreclosure 
was a nonresident would not extend the 
period of redemption: Ibid. 

The holder of a junior judgment lien not 
made party to a foreclosure proceeding has 
no right either at law or inequity to redeem 
the property from foreclosure sale after the 
lien of his judgment has expired: Long v. 
Millet, 63 N,W., 190. 

Method of making: redemption: See \ 
4049 and notes. 

By agent: A redemption of real property 
from sale under execution, made within the 
proper time by a sub-agent under color of 
authority, whose act was subsequently rati
fied by the principal, held sufficient against 
the purchaser under the sale: Teucher v. 
Hiatt, 23-527. 

Mechanics' lien: The holder of a mechan
ic's lien before judgment thereon not being 
entitled to redeem, he does not become en
titled to redeem by obtaining a mere money 
judgment on his claim as against a person 
not the owner of the property upon which 
the lien is claimed: Spink v. McCall, 52-432. 

Who may redeem: A holder of a simple 
judgment lien has not an equitable right to 
redeem from a senior lien holder, after the 
execution of the sheriff's deed, made in pur
suance of a sale thereunder. So held in case 
of a sale under foreclosure of a mechanic's 
lien, made under the Revision, which pro
vided that such actions should be at law: 
Biddy v. Bisser, 55-699. 

The purchaser of property at a sale under 
a judgment which is junior to a mortgage 
may redeem from such mortgage before the 
foreclosure thereof, in the same manner as 
the debtor himself might have redeemed: 
Hammond v. Leavitt, 59-407. 

A mortgagee may redeem from an execu

tion sale of the property covered by his 
mortgage, although the liability secured by 
the mortgage is only a contingent one and 
may possibly never ripen into a certainty: 
Crossen v. White, 19-109. 

A mortgagee cannot, after buying in the 
property at his own foreclosure sale for a 
portion of his judgment, redeem under such 
sale by virtue of the judgment held by him, 
either before or after a redemption is made 
by the mortgagor. The purchase of the prop
erty at the sale exhausts his lien with refer
ence thereto: Todd v. Davey, 60-532. 

Neither can an assignee of a portion of the 
mortgage debt redeem from a sale on fore
closure of another portion of such debt, 
whether his assignment was made before or 
after such foreclosure: Harms v. Palmer, 61-
483. 

A party who has no interest in the prop
erty sold, but is only liable as surety or 
otherwise for the payment of the indebted
ness for which the sale is made, has not a 
right to redeem: Brooks v. Keister, 45-303; 
Miller v. Ayers, 59-424. 

A judgment creditor who has purchased 
the property under his execution may redeem 
from a sale made under a senior judgment 
lien: Seevers v. Wood, 12-295. 

And an attorney who has bought in the 
property for his client at a sale under execu
tion in favor of such client may exercise such 
right of redemption which the client would 
have as against another sale under a senior 
judgment: Ibid. 

A junior lien holder whose debt antedates 
the homestead may redeem from the sale of 
the homestead under a (senior lien, and, for 
the purpose of entitling himself to thus re
deem, may show by evidence aliunde, as 
against the senior lien holder who has pur
chased at the execution sale, the fact as to 
the date of his claim with reference to the 
commencement of the homestead right: 
Phelps v. Finn, 45-447. 

A creditor holding a judgment which is 
lien upon real property of his debtor may 
become the purchaser of such real property 
at a sale under another judgment, and make 
redemption from such sale in the same man
ner a9' if some other person had been the 
purchaser: Citizens' Savings Bank,, v. Percival, 
61-183. 

An execution creditor who has bid in the 
property under his own execution does not 
have a lien upon such property for any un
satisfied balance of his claim by virtue of 
which he or his assignee can redeem under 
such sale. (Overruling Crosby v. MOcader 
Lodge, 10-399): Clayton v. Ellis, 50-590. 

Where the . execution defendant has no 
right of redemption, a judgment creditor, 
who did not become such until after the sale, 
cannot redeem: Brown v. Markley, 58-689. 

Where the party seeking to redeem was 
one of several plaintiffs at whose suit the 
property in question was in equity declared 
subject to their judgments and sold to satisfy 
the same, held, that redemption could not be 
made by him: Hayden v. Smith, 58-285. 

A judgment creditor of a grantor, who 
has made a fraudulent conveyance, has not 
such a lien upon the property thus conveyed 
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though it should be conceded that the power 
to make such extension existed: Ettenlieimer 
v. Nbrthgraves, 75-28. 

One who has a claim against an estate 
which has not been allowed by the court is 
not a creditor in such sense as to be entitled 
to redeem from execution sale: Byer v. Healy, 
84-1. 

In a foreclosure proceeding it may be 
stipulated between the parties that the sale 
shall be without redemption, and title under 
such sale will thereupon pass free from the 
.claims of any creditors who have not liens 
upon the property: Cook v. McFarlaiid, 78-
528. 

as to entitle him to redeem the same from 
execution sale, made under a decree ob
tained by other judgment creditors subject
ing such property to the lien of their iudg-
ments: Howland v. Knox, 59-46. 

Where land was sold under execution, 
and before the time for redemption expired 
certain mortgages were corrected so as to 
become a lien on the land, held, that the 
mortgagees had a r ight to redeem, but as 
they failed to avail themselves of this right 
and intimated no desire to redeem, until 
after a sheriff's deed had been issued to the 
purchaser under the execution sale, there 
were no circumstances which would justify 
an extension of the time for redemption even 

SEC. 4047. By creditors from, each other. Creditors having the 
right of redemption may redeem from each other within the time above lim
ited, and in the manner herein provided. [C.73, § 3105; R., § 3335; C'51, 
§ 1929.] 

SEC. 4048. Senior creditor. When a senior creditor thus redeems 
from his junior, he is required to pay off only the amount of those liens 
-which are paramount to his own, with the interest and costs appertaining 
to those liens. [C. 73, § 3107; R., § 3337; C'51, § 1931.] 

SEC. 4049. Junior may prevent. The junior creditor may in all such 
cases prevent a redemption by the holder of the paramount lien by paying 
off the lien, or by leaving with the clerk beforehand the amount necessary 
therefor, and a junior judgment creditor may redeem from a senior judgment 
creditor. [C. 73, §§ 3108-9; R., §§ 3338-9; C'51, § 1932.] 

SEC. 4050. Terms. The terms of redemption, when made by a cred
itor, in all cases shall be the reimbursement of the amQunj¿_bid or paid by 
the holder of the certificate, including all costs, with interest the same as 
the lien redeemed from bears on the amouñt~of~such bid or~payment, from 
the time thereof, but where a mortgagee whose claim is not yet due is the 
person from whom the redemption is thus to be made, he shall receive on 
such mortgage only the amount of the principal thereby secured, with unpaid 
interest thereon to the time of such redemption. [C. 73, § 3106; R., § 3336; 
€.'51, § 1930.] 

Method of making redemption: In re-
-deemptions made before the expiration of 
nine months from the date of sale the re-
-demption is to be performed by the parties 
themselves, without the aid of the clerk, 
-and the only evidence of the transaction 
necessary is the proper transfer of the cer
tificate of sale. The statutory provisions 
with reference to the action of the clerk are 
applicable only to redemptions, as provided 
for, after the expiration of nine months: 
Ooode v. Cummings, 35-67. 

A redemption after six and prior to nine 
months of the sale can be made between the 
parties, without the aid of the clerk; and if 
the parties do just what, in law, is necessary 
to effect the redemption, the act will be 
deemed a redemption: Lamb v. Feeley, 71-
742; West v. Fitzgerald, 72-306. 

These provisions as to the amount to be 
paid in order to effect redemption refer to 
statutory redemption from execution sale, 
•and not to a case where a junior lienholder, 
not made party to a foreclosure proceeding, 
seeks to redeem from the sale thereunder by 
an action in equity: Jones v. Hardsock, 42-
147. And as to equitable redemption, see 
jiotes to ? 4289. 

102 

Such junior lien holder seeking to redeem 
in equity from a prior judgment under which 
there has been no sale must pay the full 
amount of such judgment, but in making 
statutory redemption from a sale under the 
judgment he is only required to pay the 
amount for which the property was bid in at 
the sale, with interest, costs, etc.: Hays v. 
Thode, 18-51; TuttU v. Dewey, 44-306; Iowa 
County v. Beeson, 55-262. 

The right to redeem is statutory and must 
be exercised in the manner pointed out: 
Case v. Fry, 91-132. 

Where the person making redemption 
holds a judgment lien, a transferee of the 
debtor's rights can redeem from him even 
as to a portion of the premises, only by pay
ing the amount which such party has paid 
in making redemption and the entire amount 
of his judgment lien. The transferee in such 
case is not entitled to have the amount of 
the judgment lien apportioned: Ibid. 

In redeeming from an execution creditor 
who has bought in the property at the sale 
the debtor need only pay the amount bid 
by such creditor, and is not required to pay, 
in addition thereto, any portion of the judg
ment remaining unsatisfied by the sale. 
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under the first after nine months from the 
date of such sale, held, that such redemption 
was made under the right of the mortgagor 
and not as junior creditor, and that the re-
demptioner did not thereby acquire priority 
over the second mortgage: jDickerman v. 
Lust, 66-444. 

Where the holder of a junior mortgage, 
more than six and less than nine months 
from the date of the sale under the senior 
mortgage, buys in the certificate of sale, and 
files an affidavit with the clerk stating the 
amount of his lien and that he has redeemed 
as a junior lien holder, such redemption is 
legal, and the owner of the land, with 
knowledge of the facts, cannot effect re
demption without paying the amount of both 
mortgages: Lamb v. West, 76-399. 

Where parties, under the mistaken notion 
that they had a right to do so, sought to re
deem property from execution sale, and the 
holder of the certificate directed them to pay 
the money to the clerk, which they did, held, 
that such action amounted to an equitable 
assignment of the certificate to the person 
making payment: Gilbert v. Husman, 76-241. 

Where money was received by the holder 
of a certificate under the mistaken belief 
that the party paying such money was en
titled to redeem, and was subsequently re
turned to the clerk immediately upon dis
covering the mibtake, held, that the transac
tion did not amount to an equitable assign
ment of the certificate: Byer v. Healy, 84-1. 

An execution sale in a proceeding against 
a grantor who has conveyed the property 
with intent to defraud his creditors before 
levy made thereon by the creditor seeking 
to reach such property is invalid and re
demption therefrom is not necessary: Boggs 
v. Douglass, 89-150. 

One who redeems as owner is required to 

Eay the amount paid by the person from whom 
e redeems with interest and costs: Ibid. 

There is no occasion for a senior creditor 
making redemption from a junior lien 
holder except in so far as such lien holder 
has acquired by redemption liens which are 

Earamount to the lien of such senior lien 
older: Lysinger v. Hayer, 87-335. 

The terms of redemption, when made 
by the title holder, shall be the payment into the clerk's office of the amount 
of the certificate, and all sums paid by the holder thereof in effecting 
redemptions, added to the amount of his own lien, or the amount he has 
credited thereon, if less than the whole, with interest at contract rate on 
the certificate of sale from its date, and upon sums so paid by way of 
redemption from date of payment, and upon the amount credited on his own 
judgment from the time of said credit, in each case including costs. [26 G. 
A., ch. 65; C.73, § 3106; R., § 3336; C'51, § 1930.] 

SEC. 4052. By junior from senior creditor. When a senior redeems 
from a junior creditor, the latter may, in return, redeem from the former, 
and so on, as often as the land is taken from him by virtue of a paramount 
hen. [C. 73, § 3109; R., § 3339.] 

SEC. 4063. After nine months. After the expiration of nine months 
from the day of sale, the creditors can no longer redeem from each other, 
except as hereinafter provided. [C. '73, § 3112; R., § 3342; C'51, § 1934.] 

The following provisions (§§ 4054 to 4057) ation of nine months: Goode v. Cummings, 
apply only to redemptions after the expir- 35-67. See, as to this section, notes to § 4046. 

Such balance is not a lien upon the property 
sold. (Overruling Crosby v. Elkader Lodge, 
16-399): Clayton v. Ellis, 50-590. 

There is no distinction between the debt
or and the creditor as to the matter of mak
ing redemption: Ibid. 

Where a junior creditor attempts to re
deem from a senior creditor who has taken 
an assignment of a certificate of purchase, he 
must pay to such senior creditor the amount 
of purchase money and also the amount of 
the senior creditor's lien: Wilson v. Contain, 
22-452. 

Where a mortgage was foreclosed for one 
installment of the debt secured thereby, and 
the decree directed that the entire property 
covered should be sold and any balance real
ized in excess of the installment due should 
be applied to the payment of installments 
not yet due, and the property was bid in by 
the mortgagee for the entire amount secured 
by the mortgage, held, that the mortgagor 
could not redeem from such sale upon pay
ment simply of the amount of the install
ment already due with interests and costs, 
but only upon payment of the entire amount 
for which the property was bid in by the 
purchaser, although such purchaser had not 
paid to the clerk any sum except the costs: 
Williams v. Dickerson, 66-105. 

A judgment creditor whose lien is subse
quent to an unrecorded deed cannot defeat 
the priority of the deed by first redeeming 
from a prior judgment creditor. The grantee 
in the deed may redeem from the subse
quent judgment creditor in such case by pay
ing the amount due the prior judgment 
creditor: Fords v. Vance, 17-94 

Where a party redeems from a sale under 
a judgment which by mistake is for too small 
an amount, he is under no obligation to ten
der more than the amount for which the 
property was bid in with interest and costs: 
Dayv. Cole. 44-452. 

Where the holder of the first two of three 
mortgages on the same property foreclosed 
the first and bid in the property at the sale 
thereunder, and thereafter the holder of the 
third foreclosed and bid in the property at 
his sale, and then redeemed from the sale 

SEC. 4051. B y holder of title. 
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SEC. 4054. Who gets proper ty . Unless the defendant redeems, the 
purchaser, or the creditor who has last redeemed prior to the expiration of 
the nine months aforesaid, will hold the property absolutely. [C. 73, § 3113; 
R., § 3343; C'51, § 1935.] 

SEC. 4055. Claim extinguished. In case it is thus held by a redeeming 
creditor, his lien, and the claim out of which it arose, will be held to be 
extinguished, unless he pursues the course pointed out in the next section. 
[C.73, § 3114; E., § 3344; C'51, § 1936.] 

expiration of the nine months, enter on the 
sale book the amount he was willing- to credit 
on his claim, held, that his mortgage was ex
tinguished: Lamb v. Feelcy, 71-742. 

This provision, as to the whole of the re-
demptioner's claim being satisfied,unless the 
steps pointed out by statute are taken to pre
vent its having that effect, are applicable to 
redemptions made before the expiration of 
nine months as well as those made after that 
time: West v. Fitzgerald, 72-306. 

The omission to file the statement will 
not prejudice the right of other creditors to 
redeem, nor defeat the right of the debtor to 
demand the extinguishment of all the claims 
of the creditor so failing to file his state
ment: Goode v. Cvr.nmings, 35-67. 

Where a junior mortgagee did the acts 
necessary as between the parties to amount 
to a redemption after six months and prior 
to the expiration of nine months from the 
sale, and did not, within ten days after the 

SEC. 4066. Credit on judgment . The mode of redemption by a lien-
hoi d<vr shall be by paying into the clerk's office the amount necessary to 
effect the same, computed as above provided, and filing therein his affidavit, 
or that of his agent or attorney, stating as nearly as "practicable the nature 
of his lien and the amount still due "aTtd unpaid thereon. If he is unwilling 
to holcTTne property ancT credit the debtor thereon the'full amount of his lien, 
he must state the utmost amount he is willing to credit him with. If the amount 
paid to the clerk is in excess of the prior bid and liens, he shall refund the 
excess to the party paying the same, and enter each such redemption made 
by a lien-holder upon the sale book, and credit upon the lien, if a judgment 
in the court of which he is clerk, the full amount thereof, including interest 
and costs, or such less amount as the lien-holder is willing to credit therein, 
as shown by the affidavit filed. [C. 73, §§ 3110, 3115-19; R., §§ 3340, 3345-9; 
C.'51, §§1937-9, 1941.] 

"Where the party making redemption 
pays, and the clerk in good faith receives, a 
banker's check, or currency which is not 
legal tender, before the expiration of the 
time for redemption, the redemption will be 
complete, although in case of the check the 
money is not realized thereon by the clerk 
until after the time for redemption has ex
pired: Webb v. Watson, 18-537. 

"Whenever a payment to the clerk would 
be good, a payment or tender to the party 
entitled to receive the money will be equally 
valid. The provisions of the Code of '51, 
allowing money to be paid to the clerk, held 
to be for the benefit of the holder, and that a 
payment to the execution plaintiff would be 
effectual: Armstrong v. Pierson, 5-317. 

Whether the requirement that an affida
vit be filed by a creditor redeeming applies 
to redemptions made before the expiration 
of nine months, doubted: Wilson v. ConMin, 
22-452. 

Omission by a creditor who has made re
demption to make the entry in the sale book 
as required by this section, in case he is not 
willing to credit the execution defendant 
with the* full amount of the claim under 
which such redemption is made, will not 
prejudice the rights of other creditors to re
deem nor defeat the right of the debtor to 
demand the extinguishment of all the claims 
of the creditor so failing to make such entry: 
Goode v. Cummings, 35-67. 

Such provisions apply only to redemp-

'i t 
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tions made after the expiration of nine 
months from the date of sale. Previous to 
that time no entry in the sale book is re
quired: Ibid. 

Redemption in all cases except where 
otherwise provided by statute has the effect 
to discharge and satisfy the whole of the debt 
and lien under which it is made: West v. Fitz
gerald, 72-306. 

The absolute right of redemption on the 
part of creditors is terminated at the end 
of nine months from the date of the sale, and 
it is for the creditor last redeeming within 
the nine months to determine whether the 
right of redemption shall be again opened 
to the other creditors. If he is willing to 
have his lien and claim wholly extinguished 
he is entitled to hold the property at that 
price, and no further redemption can be mad,e 
by the creditors. If he is not willing to take 
the property in full satisfaction, then he 
must, within ten days, enter on the sale book 
the utmost amount he is willing to credit on 
his claim, and by so doing he confers upon 
the other creditors the right to redeem: 
Woonsocket Institution c. Ooulden, 28 Fed., 900. 

The holder of a certificate of redemption 
may, after the expiration of the nine months, 
give to the other lien holders, within the 
time limited, an opportunity to redeem, by 
paying less than the full amount of his claim, 
and at the same time retain a portion of said 
claim as against the holder; but unless he 
thus indicates the amount he is willing to 
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allow on his claim for the property, no other statement thereof is furnished by the cred-
lienholder has any right to redeem from itor in due time, the statement being in fact 
him: Tharp v. Fon'est, 76-195. known to the parties affected thereby within 

The right to have the claim of a redeem- the ten days given by statute for making the 
ing creditor recorded as satisfied on his fail- entry, will not operate to defeat the effect of 
lire to enter the amount he is willing to such entry, the object of the requirement 
credit upon his judgment does not operate being to secure to the debtor notice of the 
as a satisfaction of such judgment as against intention of the redemptioner; and actual no-
a party who has obligated himself to save tice will affect that purpose: 1 bid. 
the redeeming creditor entirely harmless Whether a senior lien holder may redeem 
from the prior"lien: Montpelier Savings Bank from a junior who has already redeemed 
v. Arnold, 81-158. from him, quœre; but redemption under this 

The statute does not prescribe the state- section must be within one year, as provided 
ment to be entered by a junior creditor re- by \ 4045: Phelps v. Finn, 45-447. 
deeming from a judgment sale as to the Where the sale is made in pursuance of 
amount which he is willing^ to allow on his a judgment in favor of A, the lien of which 
claim, and if it indicates with sufficient cer- is junior to that of a judgment in favor of 
tainty such amount it is sufficient: Craig o. B, yet if by reason of redemption a deed is 
Alcorn, 46-560. issued in pursuance of a judgment in favor 

Failure of the clerk to enter in the sale of C, which is senior to B s judgment, B has 
book the amount which a redeeming cred- no right to redeem therefrom: Boggs v. 
itor is willing to allow on his claim, when a Douglass, 89-150. 

SEC. 4057. Contest determined. In case any question arises as to the 
right to redeem, or the amount of any lien, the person claiming such right 
may deposit the necessary amount therefor with the clerk, accompanied with 
the affidavit above required, and also stating therein the nature of such ques
tion or objection, which question or objection shall be submitted to the court 
or a judge thereof as soon as practicable thereafter, upon such notice as it 
or he shall prescribe of the time and place of the hearing of the controversy, 
at which time and place the matter shall be tried upon such evidence and in 
such manner as may be prescribed, and the proper order made and entered 
of record in the cause in which execution issued, and the money so paid in 
shall be held by the clerk subject to the order made. 

SEC. 4068. Assignment of certificate. A creditor redeeming as above 
contemplated is entitled to receive an assignment of the certificate issued 
by the sheriff to the original purchaser as hereinbefore directed. [C. 73, § 
3120; R., § 3350; C. '51, § 1942.] 

SEC. 4059. Redemption of portion of property. When the property 
has been sold in parcels, any distinct portion may be redeemed by itself. 
[C'73, § 3121; R., § 3351; C'51, § 1943.] 

In making redemption of any distinct por- desiring to make the redemption cannot 
tion of property sold in parcels, it is neces- have an apportionment, and redeem a part 
sary to pay the entire amount of the judg- upon paying a proportionate amount of the 
ment under which the sale is made, and judgment lien: Case v. Fry, 91-132. 
which is a lien oa the property. The person 

SEC. 4060. Interest of tenant in common. When the interests of 
several tenants in common have been sold on execution, the undivided por
tion of any or either of them may be redeemed semrately. [C. '73, § 3122; 
R., § 3352; C. '51, § 1944.] 

A tenant in common cannot purchase the executed in pursuance of such sale: Moy v. 
premises at foreclosure sale and set up as Moy, 89-511. 
against the co-tenant title under the deed 

SEC. 4061. Transfer of debtor's right. The rights of a debtor in re
lation to redemption are transferable, and the assignee has the like power 
to redeem. [C. 73, § 3123; R., § 3353; C. '51, § 1945.] 

One to whom a deed is made intended as or's rights in the property: Bobertson v. Mo-
security only has no greater rights than a linéete, Wagon Co., 88-463. 
mortgagee, and must redeem as creditor Also see notes to {j 4045. 
and not as transferee of the judgment debt-

SEC. 4062. Deed. If the debtor or his assignee fails to redeem, the 
sheriff then in office must, at the end of the year, execute a deed to the per
son who is entitled to the certificate as hereinbefore provided, or to bis 
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assignee. If the person entitled is dea 
[C.73, §§ 348, 3124; R., § 3354; C'51, \ 

Sheriff's deed: The recital of the execu
tion in a sheriff's deed is not essential to its 
validity, and any variance or mistake in such 
recital will not impair the deed: Humphrey 
v. Beeson, 1 G. Gr., 199. 

Sufficiency of description in the deed may 
cure any uncertainty of description in the 
levy and return: Hopping v. Bur nam, 2 G. 
Gr., 39. 

A sale under a void judgment cannot be 
validated by a recital in the sheriff's deed 
that the defendant elected to have said real 
estate sold subject to redemption: Cassidy v. 
Woodward, 77-354. 

The sheriff in office at the time the deed 
is executed is the proper person to make a 
deed, and not a person who was sheriff at 
the time of the sale but whose term of office 
has expired: Conger v. Converse, 9-554. 

The fact that the deed is executed by a 
deputy is no cause for setting it aside at the 
instance of the defendant in execution: 
Chase v. Parker, 14-207. 

A deed issued prior to the expiration of 
the period of redemption is not necessarily 
void. It may be equivalent to a certificate 
of purchase, and admissible in evidence for 
the purpose of showing the sale: Warfield 
v. Woodward, 4 G. Gr., 386. 

The fact that the sheriff gives a deed ab
solute in form instead of issuing a, certificate 
of purchase will not defeat the right of re
demption, and cannot be considered prejudi
cial to a party entitled to redeem: Olmstead 
v. KeUogg, 47-460. 

The fact that the deed is improperly exe
cuted before the expiration of the period of 
redemption will not render it invalid, if re
demption is not made: Conner v. Long, 63-295. 

If the deed is issued to one who is not a 
purchaser, the presumption is that the sheriff 
had evidence of the fact that the purchaser's 
rights had been transferred to the person to 
whom the deed was issued: Ibid. 

A sheriff's deed under execution for costs 
which have already been satisfied under a 
prior execution which has not been returned 
is not valid: Soukup v. Union Inv. Co., 84-448. 

The doctrine of caveat emptor applies to 
purchasers at sheriff's sales: Jones v. Blumen-
stein, 77-361. And see notes to I 4028. 

To whom deed made: The judgment 
debtor and the purchaser are ordinarily the 
only parties who can object that the right of 
redemption has not been properly exercised; 
and where money had been paid for the pur
pose of making the redemption, by a party 
claiming the right to redeem, and had been 
accepted by the purchaser and the certificate 
assigned, held, that the sheriff could not re
fuse to make a deed to the assignee of the 
certificate on any real or supposed right in 
the execution plaintiff to resist such redemp
tion: Kilbride v. Munn, 55-445. 

The sheriff may make his deed to a differ
ent person from the purchaser, with such 
purchaser's consent: Mhleringer v. Moriarity, 
10-78. 

Where the person making redemption is 
the owner, or redeems as owner and not as 

1, the deed shall be made to his heirs. 
1946.] 

creditor, he is not entitled to a sheriff's 
deed: Dickermanv. Lust, 66-444. 

If a party not entitled to redeem, never
theless pays money for that purpose and 
secures an assignment of the certificate of 
purchase, he is entitled to a deed. The exe
cution defendant or his grantee has no 
ground of objection: Bush v. Mitchell, 71-333. 
And see notes to \ 4044. 

Right to crops, rent, etc. : The estate of 
the debtor is not divested until execution of 
the deed, and any crops upon the premises -^ 
already matured do not pass thereby, al
though they were not matured when the pur
chaser became entitled to his deed: Evering-
ham v. Braden, 58-133. And see notes to § 
4289. 

A purchaser under an execution sale is en
titled to the rent accruing or falling due after 
the execution of the sheriff's deed, and the /^-
fact that the sale is in an action by attach
ment upon notice by publication does not pre
vent the application of the rule: Townsena v. 
Isenberger, 45-670. 

Where a party, by holding over after the 
execution of a sheriff's deed to the premises, 
becomes a tenant at will, he becomes so as to 
the land in its condition at that time and lia
ble to action for the rental value of the 
premises with unmatured crops growing 
thereon: Martin v. Knapp, 57-336. 

After the execution of the sheriff's deed 
the tenant of the former owner ceases to 
have any right to the possession, and if he / 
takes crops therefrom he must account to the 
execution purchaser and not to the former 
owner: Ibid. 

A tenant of the execution defendant, sow
ing or planting crops after the sale, with 
knowledge that they cannot be harvested 
before the expiration of the period of re
demption, is not entitled to possession for 
the purpose of harvesting such crops, after *-
the right of the purchaser to possession under 
his deed has become complete: Wheeler v. 
Kirkendall, 67-612. 

The delivery of the sheriff's deed vests in 
the purchaser ownership of the premises and 
of the crops then growing thereon and the 
right of immediate possession, and the tenant y^ 
in possession under a title inferior to that 
under which the deed is issued becomes lia
ble to account for the rent accruing and the 
crops growing after the purchaser becomes 
entitled to possession under his deed: Stan-
brough v. Cook, 83-705. 

As between a purchaser af, foreclosure 
sale and the tenant of the mortgagor, the 
tenant is entitled to crops grown by him on 
the premises and already matured, but not 
severed at the time of the sale: Richards v. 
Knight, 78-69. 

In a particular case, lield. that a crop of 
corn was so far matured in August as to be 
the property of the tenant within the fore
going rule, it appearing that the season was 
an unusually early one: Ibid. 

Taking deed for benefit of another: A 
contract whereby a third person was to pur
chase certificates of sale of real property sold 
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under execution, and upon securing a deed 
to the property convey a portion or all of it 
to the other party to the contract, who had 
lost his right of redemption, held not to con
stitute a mortgage, or to entitle the latter to 
any right of redemption except in accord
ance with the express terms of the contract: 
Hensley v. Whiffin, 58-426. 

Where a purchaser under execution 
agrees to convey to the debtor the property 
purchased upon being paid a certain amount 
within a certain time, the debtor cannot, 
after failure to pay the amount within the 
time agreed, maintain an equitable action to 
redeem: Tarkinyton v. Corley, 59-28. 

In a particular case, held, that even 
though a purchase at execution sale was 
made for the benefit of another with the right 
to him to avail himself thereof upon payment 
of certain specified amounts, yet the party 
seeking to avail himself of the purchase did 

r 

not show such payments as to entitle him to 
the benefits of the agreement: Jack v. Brown, 
60-271. 

Under particular facts, held, that the pur
chase at execution sale was in trust, and 
that sufficient steps for redemption having 
been taken, the execution of the sheriff's 
deed should have been ordered to be made 
to the person who, by agreement between 
the parties, had effected the redemption: 
Kennedy v. Stranahan, 39-205. 

Where a party buys the certificate of pur
chase and takes the deed to the premises 
under an arrangement with the owner 
whereby the owner furnishes a part of the 
money for such purchase, and it is agreed 
that the purchaser shall hold the premises 
for the owner until the amount advanced to 
complete the purchase is repaid, the owner 
may in equity enforce the performance of 
the trust: Byers v. Johnston, 89-278. 

,SEC. 4063. Recording. The purchaser of real estate at a sale on exe
cution need not place any evidence of his purchase upon record until sixty 
days after the expiration of the full time of redemption. Up to that time 
the publicity of the proceedings is constructive notice of the rights of the 
purchaser. [21 G. A., ch., 146; C.73, § 3125; R., § 3355; C'51, § 1947.] 

One who, in good faith, purchases the 
property after the expiration of the period 
allowed for recording the deed, and before 
it is recorded, is not affected with construct
ive notice of the proceedings: Harrison v. 
Granur, 3-543; Churchill v. Morse, 23-229. 

But a failure to record the deed is not 
material as against one who is not a pur
chaser in good faith, or who purchases with 
actual notice of the sale: Harrison v. Cramer, 
3-543; Walker v. Schreiber, 47-529, 533. 

Only a bona fide purchaser, without no
tice, is protected against a deed not recorded : 
Hush v. Mitchell, 71-333. 

A party cannot complain of delay in tak
ing and recording the sheriif's deed unless 
he acquires his interest after the period 
allowed for recording: Wood v. Young, 38-102. 

The constructive notice of the sheriff's 
sale imparted by the publicity of the pro
ceedings themselves and the recording of the 
sheriff's deed, affects only those persons 
claiming under the title divested by the sale 
and not those claiming under an independent 

SEC. 4064. Presumption. Deeds executed by a sheriff in pursuance 
of the sales contemplated in this chapter are presumptive evidence of the 
regularity of all previous proceedings in the case, and may be given in 
evidence without preliminary proof. [C.73, § 3126; R., § 3356; C'51, § 1948.] 

Where a sheriff's deed is silent as to the 
nature of the writ under which the sale is 

or hostile title: Hultz v. Zollars, 39-589; Gard
ner v. Jaques, 42-577. 

Where the certificate is assigned by the 
purchaser to a third person, failure by the 
assignee to put his deed on record will not 
defeat his claims as against a subsequent 
purchaser from the assignors. The require
ment of notice applies only as against pur
chasers from the judgment defendant: Jjind-
ley v. Mays, 66-265. 

A levy upon and sale of land in another 
county than that in which the judgment is 
rendered, without the filing of a transcript of 
the judgment, are not proceedings of which 
a subsequent purchaser of the property is 
bound to take notice until the deed is ac
tually recorded: McGinnis v. Edgell, 39-419. 

The deed, when duly executed and re
corded, is notice of the prior proceedings, 
and it is immaterial whether the judgment 
under which the execution issued was prop
erly indexed or not: Cushing v. Edwards, 68-
145. 

made, and no other evidence is offered, the 
sale is to be presumed regular: Childs v. 
McChesney, 20-431. 

But aside from statutory provisions, it is 
not evidence of the regularity of prior pro
ceedings, nor even of the existence of the 
judgment or execution. So held in case of a 
sale under strict foreclosure without pro

ceedings in court, according to the provisions 
of Code of '51: Seevers v, Drennon, 29-225. 

Recitals in a sheriff's deed to the effect 
that at the sale the property conveyed was 
struck off to the purchaser " together with 
other real estate . . . for the sum of," 
etc., held not sufficient to show a sale for a 
gross sum and overcome the presumption 
that the officer selling did his duty: Foley v. 
Kane, 53-64. 

SEC. 4065. Damages for injury to property. When real estate has 
been sold on execution, the purchaser thereof, or any person who has 
succeeded to his interest, may, after his estate becomes absolute, recover 
damages for any injury to the property committed after the sale and before 
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possession is delivered under the conveyance. [C'73, § 3127; R., 3357; 
C. '51, § 1949.] 

The right to damages accruing after the signment of the mortgagor's cause of action 
sale will not be transferred by conveyance for damages: Flickinger v. Omaha Bridge and 
of the property made by the purchaser. Terminal B. Co., 67 N.W., 372. See ? 4309. 
Such conveyance will not operate as an as-

SEC. 4066. Proceedings in justices' courts. The provisions of this 
chapter are intended to embrace proceedings in justices' courts, so far as 
they are applicable; and the terms "sheriff " and "clerk " are to be under
stood as qualified in this chapter in the same manner in this respect as in 
that relative to attachment. [C. '73, § 3129; R., § 3359; C. '51, § 1952.] 

SEC. 4067. Death of holder of judgment. The death of any or all 
of the joint owners of a judgment shall not prevent an execution being 
issued thereon, but on any such execution the clerk shall indorse the fact 
of the death of such of them as are dead, and if all are dead, the names of 
their personal representatives, if the judgment passed to the personal rep
resentatives, or the names of the heirs of such deceased person, if the 
judgment was for real property. [C. '73, § 3130; R., § 3482.] 

An execution issued in the name of a de- the name of a deceased person, and judg-
ceased plaintiff without the indorsement ment is rendered and sale had thereunder, 
here provided for maybe enjoined: Meek v. the proceedings are invalid: White v. Secor, 
Bunker, 33-169. 58-533. 

Where action is brought, by mistake, in And see notes to \ 3769. 

SEC. 4068. Officer's duty. In acting upon an execution, so indorsed, 
the sheriff shall proceed as if the surviving owners, or the personal repre
sentatives or heirs as above provided, were the only owners of the judg
ment upon which it was issued, and take bonds accordingly. [C '73, § 3131; 
R., § 3483.] 

SEC. 4069. Affidavit required. Before making the indorsements as 
above provided, an affidavit shall be filed with the clerk by one of the owners of 
such judgment, or one of such personal representatives or heirs, or their 
attorney, of the death of such owners as are dead, and that the persons 
named as such are the personal representatives or heirs, and in the case of 
personal representatives they shall file with the clerk a certificate of their 
qualification, unless their appointment is by the court from which the exe
cution issues, in which case the record of such appointment shall be suffi
cient evidence of the fact. [C. '73, § 3132; R., § 3484.] 

SEC. 4070. Execution quashed. Any debtor in such a judgment 
may move the court or judge to quash an execution on the ground that the 
personal representatives or heirs of a deceased judgment creditor are not 
properly stated in the indorsement on the execution, and during the vaca
tion of the court may obtain an injunction, upon satisfactory showing that 
the persons named as such are not entitled to the judgment on which the 
execution was issued. [C'73, § 3134; R., § 3486.] 

SEC. 4071. Death of part of defendants. The death of part of the 
joint debtors in a judgment shall not prevent execution being issued 
thereon, but, when issued, it shall operate alone on the survivors and their 
property. [C'73, § 3133; R., § 3485.] ' 

At common law an execution cannot be order or proceeding re-establishing such 
issued on a judgment after the death of de- right, the sale and deed under such execution 
fendant therein, and sales made in pursu- are ineffective for any purpose: Boyle v. 
anee of such execution are void, and this Maroney, 73-70. 
rule is recognized by this section. The fact The death of defendant after levy, but 
that the property levied on under the ex- before sale, cannot be shown for the purpose 
ecution is already held by the sheriff by of defeating the sale. So held where the 
writ of attachment levied before the death judgment was in partition for costs, and was 
of the judgment debtor will not affect the made a special lien upon the shares of the 
rule: Welch v. Battent, 47-147. property of vendee: Sprott v. Beid, 3 6 . Gr., 

The right to issue an execution against 489. 
property of execution defendant terminates A judgment against a person afterwards 
at his death, and, in the absence of any deceased should be filed with claims against 
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the estate and approved as a claim of the 
fourth class, within the time specified in \ 
3349, in order to secure payment out of the 
personal estate. If not thus filed, the action 
authorized by \ 4036 to subject real property 
of decedent to execution thereon cannot be 
maintained: Bayless v. Powers, 62-601. 

A judgment against a decedent may be 
revived against his administrator: Carnes v. 
Crandall, 10-377. 

A creditor cannot bring an action to re
vive, as against the heirs, a judgment ren
dered against decedent in his lifetime. The 
only method provided for the enforcement 
of such a judgment is by proceedings against 
decedent's estate:-Bridgmanv. Miller, 50-392. 

The statute plainly implies that an exe
cution issued after the death of the defend

ant shall not operate on him or his property, 
and sales based on such an execution are 
void. The fact that the property levied on 
under the execution was already held by the 
sheriff under writ of attachment levied be
fore the death of the judgment debtor will 
not affect the rule: Bull v. Gilbert, 79-547. 

This rule is applicable to personal judg
ments and to judgments iii rem; and where 
the judgment was rendered in an attachment 
proceeding in which the court acquired ju
risdiction only as against the property, the 
defendant being a nonresident, and it ap
peared that the execution for the sale of the 
property was issued after the death of such 
defendant, held, that a sale thereunder was 
void, and a deed in pursuance of such sale 
conferred no title: Ibid. 

CHAPTER 4. 

OF PROCEEDINGS AUXILIARY TO EXECUTION. 

SECTION 4072. Debtor examined. When execution against the prop
erty of a judgment debtor, or one of several debtors in the same judgment, 
has been issued from the superior, district or supreme court to the sheriff 
of the county where such debtor resides, or if he do not reside in the state, 
to the sheriff of the county where the judgment was rendered, or a tran
script of a justice's judgment has been filed, and execution issued thereon 
is returned unsatisfied in whole or in part, the owner of the judgment is 
entitled to an order for the appearance and examination of such debtor. 
[C.73, §3135; R., §3375; C'51, §1953.] 

This and the following sections contain 
no provision for making third persons par
ties to the proceedings, and where the de
fendant's wife, who was not a party to the 
proceeding, was ordered to appear before the 
referee, and was examined, and certain prop
erty which was in her possession, and which 
she claimed to own, was ordered to be applied 
to satisfy the judgment, held, that such order 
did not appropriate the property and was not 
binding upon the wife: Osborn v. Reardon, 
79-175. 

These sections of the statute are not un
constitutional: Ibid. 

When the property is known, or has been 
discovered, the plaintiff does not need the 
aid of this statute, but may subject the prop
erty to the payment of his judgment by the 
levy of an execution, and the person directed 
to turn over property in such proceedings 

cannot be punished for contempt in disobey
ing such order, unless such disobedience 
consists of some act which would hinder or 
delay the taking possession of the property: 
Seardon v. Henry, 82-134. 

The fact that proceedings under this sec
tion are conducted as though under an equi
table action for subjecting property will not 
affect the result: Êstey v. Fuller Implement 
Co., 82-678. 

In such proceedings, security for costs 
cannot be required: Ibid. 

Such proceeding is not abated by an equi
table action under \ 4087: Ibid. 

One who is not a party to the case is not 
concluded by an order made in this proceed
ing for the payment of money. Such an 
order is a protection to such third party in 
turning over property, or paying money, 
but it is not obligatory: Ibid. 

SEC. 4073. Upon affidavit as to property. The like order may be 
obtained at any time after the issuing of an execution, upon proof, by the 
affidavit of the party or otherwise, to the satisfaction of the court or judge 
who is to grant the same, that any judgment debtor has property which he 
unjustly refuses to apply towards the satisfaction of the judgment. [C. '73, 
§ 3136; R., § 3376; C. '51, § 1954.] 

A second examination without a new affi- amination previously had: McDonnell v. Hen-
davit may be held as a continuation of an ex- derson, 74-619. 

SEC. 4074. By whom order granted. Such order may be made by 
the superior or district court in which the judgment was rendered, or by the 
district court of the county to which execution has been issued, or in vaca-



1625 
Tit. XIX, Ch. 4. PROCEEDINGS AUXILIARY TO EXECUTION. §§ 4075-4082 

tion by a judge thereof. And the debtor may be required to appear and 
answer before either of such courts or judges, or before a referee appointed 
for that purpose by the court or judge who issued the order, to report either 
the evidence or the facts. [C. 73, § 3137; R , §§ 3377, 3385; C. '51, § 1955.] 

SEC. 4075. Debtor interrogated. The debtor, on his appearance, may 
be interrogated in relation to any facts calculated to show the amount of his 
property, or the disposition which has been made of it, or any other matter 
pertaining to the purpose for which the examination is permitted to be 
made. The interrogatories and answers shall be reduced to writing and 
preserved by the court or officer before whom they are taken. All exami
nations and answers under this chapter shall be on oath, and no person 
shall, on such examination, be excused from answering any question on the 
ground that his examination will tend to convict him of a fraud, but his 
answers shall not be used as evidence against him in a prosecution for such 
fraud. [C.73, §3138; R., §3378; C'51, §1956.] 

A party who has made statements in a ment, cannot object to the use of such state-
proceeding supplemental to execution for the ments as evidence in a criminal prosecution 
purpose of discovering his property, and against him: Parka v. Johnson, 86-475. 
subjecting it to the payment of the judg-

SKC. 4076. Witnesses examined. Witnesses may be required by 
order of the court or judge, or by subpoenas from the referee, to appear 
and testify upon any proceedings under this chapter, in the same manner as 
upon the trial of an issue. [C.73, § 3139; R., § 3379.] 

Proceedings for contempt in violating an court without a jury: McDonnell v. Sender-
order of the court are to be tried before the son, 74-619. 

SEC. 4077. Disposition of proper ty . If any property, rights or 
credits subject to execution are thus ascertained, an execution may be issued 
and the same levied upon. The court or judge may order any property of the 
judgment debtor not exempt, in the hands of himself or others, or due him, to 
be delivered up, or in any other mode applied towards the satisfaction of the 
judgment. [C.73, § 3140; R., § 3380; C'51, § 1957.] 

An order that property be delivered up, quate for the subjection of the property to 
or in any other mode applied to the satisfac- the payment of the debt: lieardon v. Henry, 
tion of the judgment, should not be made 82-134. 
where the ordinary processes of law are ade-

SEC. 4078. Receiver. The court or judge may also, by order, appoint 
the sheriff of the proper county, or other suitable person, a receiver of the 
property of the judgment debtor, or by injunction forbid a transfer or other 
disposition of the property of the judgment debtor, not exempt by law, or 
any interference therewith. [C.73, § 3141; R., § 3381.] 

SEC. 4079. Equitable interest. If it shall appear that the judgment 
debtor has any equitable interest in real estate in the county in which pro
ceedings are had, as mortgagor, mortgagee or otherwise, and the interest 
of said debtor can be ascertained as between himself and the person holding 
the legal estate or having any lien on or interest in the same, without contro
versy as to the interest of such person, the receiver may be ordered to sell 
and convey the same, or the debtor's equitable interest therein, in the same 
manner as is provided for the sale of real estate upon execution. [C. 73, § 
3142; R.,§3382.] 

SEC. 4080. Sheriff as receiver. If the sheriff is appointed receiver, 
he and his sureties shall be liable on his official bond for the faithful dis
charge of his duties as such. [C.73, § 3143; R., § 3383.] 

SEC. 4081. Continuance. The court, judge or referee acting under 
the provisions of this chapter shall have power to continue his proceedings 
from time to time until they shall be completed. [C. 73, § 3144; R., § 3384.] 

SEC. 4082. Debtor failing to appear—contempt. Should the judg
ment debtor fail to appear after being personally served with notice to that 
effect, or should he fail to make full answers to all proper interrogatories 
propounded to him, he will be guilty of eontempt, and may be arrested and 
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imprisoned until he complies with the requirements of the law in this respect. 
And if any person, party or witness disobey an order of the court, judge or 
referee, duly served, such person, party or witness may be punished as for 
contempt. [C.73, § 31455 R-> § 33865 c-'51» § 1 9 5 8-] 

The corresponding provisions of Revision, The provision authorizing the arrest of a 
<S§ 3375-3390, for compelling the judgment debtor is not in violation of the constitu-
debtor to appear and answer as to his prop- tional right to trial by jury: Marriage v. 
erty, and to deliver in satisfaction of the Woodruff, 77-292. 
execution any property thus discovered, on Where there is no effort to conceal prop-
penalty of contempt, were held unconstitu- erty or otherwise to prevent its being taken 
tional, not because providing for imprison- for the satisfaction of indebtedness, the per-
ment for debt, but as authorizing the deter- son in whose hands the property is discovered 
mination in a summary proceeding, without should not be punished for contempt in dis-
a jury, and in a court of inferior jurisdiction obeying an order to turn it over: Reardon v. 
(the county court), of questions as to liability Henry, 82-134. 
of property, etc., not adjudicated in the The provisions of this section do not apply 
original judgment, and the enforcement by to the refusal of a third person to deliver 
imprisonment of an order made in such pro- property and pay money under such an order, 
ceedings: Ex parte Grace, 12-208. A third person, not a party to the proceed-

The foregoing sections are constitutional, ing, is not bound by the order, but such an 
the proceedings provided for being required order is binding upon the judgment debtor: 
to be before a court of general jurisdiction Estey v. Fuller Implement Co., 82-678. 
or a judge thereof: Eilcenberry v. Edwards, 
07-619. 

SEC. 4083. Service of order. The order mentioned herein shall be in 
writing and signed by the court, judge or referee making the same, and be 
served in the same manner as an original notice in other cases. [C. '73, § 
3146; R., § 3387.] 

Where it appears that a party was present show that he was served with the written 
at every stage of the proceedings,and had op- order here contemplated: McDonnell v. Hen-
portunity to be heard, it is not necessary to derson, 74-619. 

SEC. 4084. Compensation of officers and witnesses. Sheriffs, ref
erees, receivers and witnesses shall receive such compensation as is allowed 
for like services in other cases, to be taxed as costs in the case, and the col
lection thereof from such party or parties as ought to pay the same shall be 
enforced by an order or execution. [C. '73, § 3147; E., § 3388.] 

SEC. 4085. "Warrant of arrest. Upon proof, to the satisfaction of the 
court or judge authorized to grant the order aforesaid, that there is danger 
that the defendant will leave the state, or that he will conceal himself, such 
court or judge, instead of the order, may issue a warrant for the arrest of the 
debtor, and for bringing him forthwith before the court or judge, upon which 
being done, he may be examined in the same manner and with the like effect 
as is above provided. [0.73, § 3148; E., § 3389; C. '51, § 1959.] 

A referee appointed by the court to exam- arrest of the debtor in case the latter refuses 
ine a judgment debtor in proceedings auxil- to appear in response to the order: Marriage 
iary to execution may issue a warrant for the v. Woodruff, 77-292. 

SEC. 4086. Bond. Upon being brought before the court or judge, he 
may enter into an undertaking in such sum as the court or officer shall pre
scribe, with one or more sureties, that he will attend from time to time for 
examination before the court or judge as shall be directed, and will not, in 
the meantime, dispose of his property, or any part thereof ; in default whereof 
he shall continue under arrest, and may be committed to jail for safe keep
ing until the examination shall be concluded. [C'73, § 3149; E., § 3390.] 

SEC. 4087. Equitable proceedings. At any time after the rendition of a 
judgment, an action by equitable proceedings may be brought to subject any 
property, money, rights, credits or interest therein belonging to the 
defendant to the satisfaction of such judgment. In such action, persons 
indebted to the judgment debtor, or holding any property or money in which 
such debtor has any interest, or the evidences of securities for the same, 
may be made defendants. [C'73, § 3150; E., § 3391.] 
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The provisions of this section are appli- the rendition of judgment and the lien pro-
cable to equitable interests in real estate: vided for is created as against the property, 
Bridaman v. McKissick, 15-260. not alone by filing a bill in equity, but by 

The return of an execution "no property service of notice and copy of petition. Unless 
found, " is a sufficient basis for and warrants such steps are taken a lien is not effected: 
a proceeding in equity to determine the na
ture of the defendant's interest in real estate, 
and subject such interest to the payment of 
the judgment: McCormick etc., Co. v. Gates, 
75-343. 

By the provisions of this section, an ac
tion by equitable proceedings to subject prop
erty to the payment of a claim can only be 
maintained after judgment has been recov
ered on such claim: Faivre v. Gillman, 84-573. 

A creditor may maintain the action con
templated in this and succeeding sections 
though he has no lien on any of the property 
in question, and by \ 4089 he thus acquires a 
lien which will take priority over other 
•creditors: Falker v. Linehan, 88-€41. 

Ware v. Delahaye, 64 N. W., 640. 
A creditor who has filed his claim with 

an assignee in bankruptcy cannot maintain 
equitable proceedings for the purpose of se
curing priority for his claim as against prop
erty of the insolvent which has been fraudu
lently conveyed: Mehlhop v. Ellsworth, 64 N. 
W., 638. 

While the general practice is to levy on 
personal property and determine the owner
ship by action of replevin, yet under these 
provisions a judgment creditor may proceed 
to make an equitable levy on personal prop
erty, the title to which is in dispute, and have 
the court determine whether it shall be sub
jected to his judgment: O'Brien v. SanbacJi, 
69 N. W., 1133. This proceeding can be brought only after 

SEC. 4088. Answers verified—petition taken as true. The answers 
of all defendants shall be verified by their own oath, and not by that of an 
agent or attorney, and the court shall enforce full and explicit discoveries 
in such answers by process of contempt; or, upon failure to answer the 
petition, or any part thereof, as fully and explicitly as the court may 
require, the same, or such part not thus answered, shall be deemed true, 
and such order made or judgment rendered as the nature of the case may 
require. [C.73, §3151; R., §3392.] 

SEC. 4089. Lien created. In the case contemplated in the two pre
ceding sections, a lien shall be created on the property of the judgment 
debtor, or his interest therein, in the hands of any defendant or under his 
control, which is sufficiently described in the petition, from the time of the 
service of notice and copy of the petition on the defendant holding or con
trolling such property or any interest therein. [C.'73, § 3152; R., §3393-4.] 

While a judgment at law is a lien upon conveyance is binding, and the debtor has no 
any equitable interest of the debtor in real 
property (# 3001 and notes), it is not so in such 
sense as to affect bona fide purchasers with
out notice, and a judgment creditor may, by 
proceedings under this and the preceding 
sections, acquire a superior lien upon the 
property by reason of his greater diligence: 
Hridgman v. McKissick, 15-260. 

It is only by pursuing the method here 
pointed out that the creditor seeking to at
tach property conveyed by his debtor in fraud 
of creditors can obtain a lien upon such prop
erty. Levy of an attachment or execution 
in an ordinary proceeding against the debtor 
will not create any lion upon such property, 

interest therein which can be reached by at
tachment or execution. Boggs v. Douglass, 89-
150. 

Where the petition was filed before recov
ery of judgment, which did not therefore 
constitute a lien, but a supplemental petition 
was filed under the judgment in compliance 
with the statutory provisions, it was held that 
a lien was thereby created although there 
was no service of notice and copy of such pe
tition, the debtor having appeared in the 
action to the supplemental petition. Where 
a party has appeared it may be presumed 
that he was served with notice and copy or 
waived such service: Warev. Purdy, 60 N. W., 
526. -and between the debtor and his grantee the 

SEC. 4090. Surrender of property enforced. The court shall enforce 
the surrender of the money or securities therefor, or of any other property 
of the defendant in the execution, which may be discovered in the action, 
a,nd for this purpose may commit to jail any defendant or garnishee failing 
or refusing to make such surrender until it shall be done, or the court is 
satisfied that it is out of his power to do so. [C. 73, § 3153; R., § 3395.] 
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TITLE XX. 
OP PROCEDURE TO REVERSE, VACATE OR MODIFY JUDGMENTS. 

CHAPTER 1. 

OP PROCEEDINGS TO REVERSE, VACATE OR MODIFY JUDGMENTS IN THE 
TRIAL COURTS. 

SECTION 4091. Judgment vacated or modified—grounds. Where a 
final judgment or order has been rendered or made, the district court, in 
addition to causes for a new trial hereinbefore authorized, may, after the 
term at which the same was rendered or made, vacate or modify the same or 
grant a new trial: 

1. For mistake, neglect or omission of the clerk, or irregularity in 
obtaining the same; 

2. For fraud practiced in obtaining the same; 
3. For erroneous proceedings against a minor or person of unsound 

mind, when such errors or condition of mind do not appear in the record; 
4. For the death of one of the parties before the rendition of the judg

ment or making of the order, if no substitute has been made of the proper 
representative before the rendition of the judgment or order; 

5. For unavoidable casualty or misfortune preventing the party from 
prosecuting or defending; 

6. For error in the judgment or order shown by a minor within twelve 
months after arriving at majority. [C. 73, § 3154; R., § 3499.] 

In what cases granted: The statutory 
provisions as to vacating judgments are ap
plicable to judgments in adversary proceed
ings, but not to an order for a guardian's 
sale of property: Bunce v. Bunce, 59-533. 

A petition for a new trial will not lie 
where i t appears that the judgment in the 
form in which it was entered was by agree
ment of the parties, a complete and final set
tlement of the controversy: Lundon v. Wad-
dick, 67 N.W., 388. 

Grounds for vacating; fraud: The term 
fraud is used in this section in its ordinary 
sense: Lumpkin v. Snook,_ 63-515. 

I t may admit of question whether a false 
statement in a pleading, which the opposite 
party has a full and fair opportunity to deny, 
can amount to fraud practiced by the suc
cessful party: Miller v. Albaugh, 24-128. 

Under the facts of a particular case, held, 
that a combination was shown to surprise and 
defraud the plaintiff in the proceeding in 
which the judgment had been rendered from 
which relief was sought: Pflffner v. Krapfel, 
28-27. 

A party cannot be charged with fraud in 
procuring a judgment, unless some device or 
artifice is resorted to in obtaining it whereby 
the court is misled or deceived, and the 
party against whom it is rendered is pre
vented from asserting his claim or making 
his defense. The mere fact of offering in 
evidence a tax deed, valid on its face, but 
which may be invalid by reason of some fact 

connected with a prior proceeding in which 
the deed was obtained, and of which the per
son offering it has no knowledge, will not 
constitute fraud: Brownell v. Storm Lake 
Bank, 63-754. 

Where pending a suit to enforce judg
ment against land of defendant not a party 
to such judgment, the judgment was fully 
paid and satisfied, and subsequently the 
plaintiff in the action prosecuted his suit to 
judgment, defendant failing to defend, held 
that plaintiff's acts constituted such fraud 
as that in a proper proceeding the decree and 
sale thereunder should be set aside: Oliver v. 
Itiley, 92-23. 

The production of false testimony may 
amount to such fraud as to entitle the adverse 
party to a new trial, but this will not be so if 
the opposite party, being advised in advance 
that testimony of that character would be re
sorted to, neglects to produce evidence which 
he knows of to meet such false testimony: 
Heathcote v. Haskins, 74-566. 

Where it appears that a defendant had al
lowed default to be rendered against him 
under a promise of the attorney of a co-de
fendant that his interests would be protected 
without his appearance, held, that he was en
titled to a new trial: Bennet v. Carey, 72-476. 

Statements made by the sheriff in a pro
ceeding for an injunction for maintaining a 
nuisance to the effect, that nothing further 
will be done with the landlord, who is made 
defendant in the case, will not justify the 
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landlord in failing to give attention to the 
suit and will not be a ground of relief from 
a judgment rendered against him: Seddon v. 
State, 69 N. W., 671. 

Dismissal of an action cannot be consid
ered as having been procured by fraud 
where it is alleged to have been on the ground 
that the party was lulled into a sense of se
curity by promises on the part of the other 
party to make some fair offer of compromise: 
Dahlhoff v. Keenan, 66-679. 

The promise of a person seeking to fore
close a mechanic's lien, that he will pay the 
claim of a prior lien holder upon the prem
ises if such lien holder will not appear and 
assert his prior lien, will not constitute fraud 
authorizing the setting aside of the judg
ment thus obtained on failure of the prom
isor to make such payment, even though the 
promise was made without intention of per
formance: Lumpkin v. Snook, 63-515. 

The district court has jurisdiction of an 
action in which it is sought to set aside a 
judgment in the probate court for fraud: 
Cowin v, Toole, 31-513. 

Fraud of the prevailing party on the 
former trial being shown which is sufficient 
to constitute reasonable grounds to believe 
that a different result may be anticipated on 
the retrial, the judgment should be vacated 
and the new trial ordered: Brown v. By am, 
59-52. 

Where an attorney procured a personal 
judgment on a petition which did not set up 
any personal liability as against the defend
ant who made default, lield, that such judg
ment should be set aside for irregularity in 
obtaining it: Larson v. Williams, 69 N. W., 
441. 

A petition charging that the attorney of 
defendant procured a change in the entry of 
judgment after the record had been read 
and approved by the court, held to suffi
ciently set out fraud on the part of defend
ant and entitle plaintiff to a new trial. Also 
lield, that it was not necessary in the petition 
to charge fraud in words, but that fraud was 
sufficiently set out by alleging the facts con
stituting it without designating them as 
fraud: Lafever v. Stone, 55-49. 

The fraud shown in a particular case held 
sufficient to warrant the setting aside of the 
judgment: Independent School 3ist. v. Schrei-
ner, 46-172. 

I n divorce cases: A decree of divorce ob
tained by fraud of the successful party may 
be set aside under the statutory provision, 
even though the rights of innocent third 
parties have intervened by reason of a re
marriage, and in the petition for such relief 
it need not be alleged that rights of innocent 
parties have not intervened, that fact being 
immaterial: Bush v. Bush, 46-648; S. C, 48-
701. 

The fact that the party procuring the 
fraudulent decree has again married will not 
prevent its being set aside: Whitcomb v. 
Whitcomb, 46-437. 

A party who has remarried after procur
ing a fraudulent decree of divorce which is 
set aside upon application of the opposite 
party may be convicted of adultery in such 
remarriage: State v. Whitcomb, 52-85. 

Newly-discovered evidence: The rules 
applicable in determining when newly dis
covered evidence will be a ground for a mo
tion for new trial are also applicable in deter
mining when such newly dicovered evidence 
will be sufficient to entitle the applicant to 
relief upon petition for new trial: Morrow v. 
Chicago, B. 1. & P. B. Co., 61-487. 

Where the newly discovered evidence 
was that of a witness on the former trial 
whose testimony was entirely contradictory 
to that first given, held, that the new trial 
was properly refused, as such evidence would 
not authorize a different judgment from that 
rendered: Carpenter v. Brown, 50-451. 

Newly discovered evidence set out in a 
particular case as a ground for a new trial in 
an action for divorce, held not sufficient: 
Harnett v. Harnettj 59-401. 

Casualty or misfortune: That a party in
tended to appear and defend an action, but 
was prevented from doing so by a severe ill
ness which rendered him incapable of attend
ing to and interposing his defense, held suffi
cient ground for a vacation of the judgment 
against him by default: Luscombv. Malay, 26-
444. 

And so held where defendant, having left 
home in time to return to the trial, was pre
vented from doing so by sickness: Brewer v. 
Holborn, 34-473. 

The evidence in a particular case held not 
to establish casualty or misfortune sufficient 
under this section to warrant the setting 
aside of a judgment: Niagara F. Ins. Co. v. 
Bodecker, 47-162. 

Where the defendant was misled by an 
error in the copy of the original notice as to 
the commencement of the term of court and 
therefore did not appear to make defense 
till after the rendering of default against 
him, and the adjournment of the term, held, 
that he was entitled to a new trial upon pre
senting a meritorious defense: Browning v. 
Gosnell, 91-448. 

That defendant was misled by an error in 
the copy of the notice served upon him in re
gard to the date of commencement of the 
term of court might be a sufficient averment 
of unavoidable casualty or misfortune, but 
where the petition contained an inconsistent 
averment that defendant had taken legal ad
vice as to whether the error relieved him 
from obligation to appear at the proper time, 
held, that he did not make out a case for re
lief: Irions v. Keystone Mfg. Co., 61-406. 

Where it appeared that notice of the ac
tion was served on a married woman who 
was defendant therein, and she testified that 
she did not suppose that it concerned her 
individually, and therefore failed to defend, 
held, that there was not sufficient unavoid
able casualty or misfortune shown to entitle 
her to have it set aside: Teabout v. Boper, 62-
603. 

The fact that a party asking a new trial 
is a foreigner, and laboring under that dis
advantage in making defense, will not be 
sufficient to constitute casualty or misfortune 
entitling him to a new trial: Heathcote v. 
Haskins, 74-566. 

Sickness of counsel is a sufficient excuse 
for want of attention to the case, where it 
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appears that such sickness has not been of 
such long standing that the party must be 
deemed guilty of negligence in not employ
ing another attorney to take his place: Snell 
v. Iowa Homestead Co., 67-405. 

Where it appeared that the original judg
ment was by default, due to the failure of de
fendant's attorney to interpose a defense, 
such failure being caused by a severe illness 
which rendered it impossible for him to at
tend to any business, and the party himself 
was away and had no knowledge that the at
torney was not able to attend to the case, 
held, that a sufficient showing for setting 
aside the judgment was made: Wishard v. 
McNeil, 78-40. 

Where the attorney to whom the defense 
in the case was intrusted was unable to pre
pare such defense on account of illness, and 
notified the client of that fact, and the client 
understood that such attorney was to have 
another attorney in the case attend to the 
defense, but through misunderstanding or 
oversight on the part of the first attorney, 
this was not done, held, that judgment by de
fault for want of a defense might properly be 
set aside on account of unavoidable casualty: 
White v. Gray, 92-525. 

In a particular case, held, that the show
ing of the sickness of the defendant's attor
ney was such as to entitle the defendant to 
have a judgment against him by default set 
aside: Callanan v. ¿Etna Nat. Bank, 84-8. 

Negligence of attorney: Negligence of 
one's attorney is not a ground for new trial 
either under this section or in equity: Jack
son v. Gould, 65 N.W., 406; Church v. Lacy, 
71N.W..338. 

Fraud and negligence of attorney in not 
interposing a valid defense is not a ground 
for vacating a judgment and granting a new 
trial: Jones v. Leech, 46-186. 

Absence of counsel on account of other 
engagements does not necessarily entitle a 
party to a continuance and will not be suf
ficient ground for a new trial: Grove v. Bush, 
86-94. 

While a new trial will not be granted be
cause of the negligence of an attorney, yet 
where that negligence is not to be imputed 
to the party, and amounts to an unavoidable 
casualty or misfortune, preventing the party 
from defending or prosecuting, a new trial 
should be granted: Ennis v. Fourth Street 
Bldq. Assn., 71 N.W., 426. 

Where a defendant was prevented from 
making his defense without negligence on 
his part, but because, unknown to him, his 
attorney had absconded and failed to appear 
in the case, held, that such facts constituted 
an unavoidable casualty and misfortune, en
titling him to a new trial: Ibid. 

Under particular facts, held, that there 
was not such showing with reference to cas
ualty and misfortune in the failure of an 
attorney claimed to have been employed in 
appearing for a party to entitle him to have 
a judgment against him set aside and a new 
trial granted: Mogelberg v. Chvinger, 93-736. 

Irregularity: A judgment rendered by 
default upon a petition not filed by the time 
stated in the notice, as required by j¡ 3515 
held sufficiently irregular to be set aside 
upon application: Morgan v. Small, 33-118. 

In case of death, of plaintiff before judg
ment: A judgment rendered in a party's 
favor after his death, without substitution of 
his representatives, is not void, but only void
able, and is not to be set aside as a matter of 
course. Such judgment would, at least in 
another action, be conclusively presumed to 

• have been rendered while plaintiff was liv
ing: Gilman v. Donovan, 53-362. 

At any rate under this section, proceed
ings to have such judgment set aside mubt 
be brought within a year, and the judgment 
will not be vacated until it is determined 
that there is a valid defense to the action in 
which the judgment was rendered: Ibid. 

Lost record: The fact that after rendition 
of judgment all the written evidence upon 
which an equity case had been tried was 
lost, held not to be a sufficient reason for 
granting a new trial: Loomis v. McKenzie, 
48-416. 

In case of judgment against minor: Un
der this section the right of an infant de
fendant to attack a judgment against him is 
fixed and determined, and it is not allow
able for the infant to come in as a matter of 
course with a new defense, or new evidence, 
and tz*y the case over again: Bickel v. Erskine, 
43-213; Webster v. Page, 54-461. 

The minor can only take advantage of 
error in the judgment apparent on the 
record, and such as would be ground for 
reversal on writ of error or appeal: Ibid. 

A minor cannot, after the expiration of 
the year allowed by this section, question 
the correctness of a judgment against him 
by collateral proceedings: Dahms v. Alston, 
72-411. 

Where in an action against a minor an 
attorney appeared for him, and was dur» 
ing the trial appointed guardian ad litem, 
and made defense, held, that there was no 
ground, in the absence of prejudice being 
shown, to authorize setting aside the ver
dict and granting a new trial: Webster v. 
Page, 54-461. 

Where the court appointed a guardian 
ad litem to answer for a minor, and an 
answer was filed by him denying the allega
tions of the petition, but it appeared that 
neither the minor nor the guardian knew of 
the facts, which showed that no claim ex
isted, líela, that the minor was entitled to a 
new trial under the provisions of this section. 
Heathcote v. Haskins, 74-570. 

New trial in equity: An action in equity 
asking a new trial cannot be sustained where 
a plaintiff may have relief under the statu
tory provisions as to a petition for new trial: 
Hintrager v. Sumbargo, 54-604. 

A court of equity will direct new trials in 
actions at law, in cases where such new trials 
would have been ordered by the courts 
wherein the actions Were tried, had timely 
application been made to them, provided 
proper reasons are shown why application 
was not made in time, or the grounds upon 
which the interference of chancery is claimed 
arose after the courts of law were deprived 
of power to grant the relief: Bowen v. Troy 
Portable Mill Co., 31-460. 

Courts of equity have jurisdiction to grant 
relief against a judgment obtained by fraud 
in cases where the fraud is not, and by the 
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exercise of reasonable diligence could not 
have been, discovered by the party defraud
ed, until after the expiration of the time 
allowed in the statute for retrial: Clark v. 
Ellsworth, 84-525. 

Courts of equity have jurisdiction to grant 
relief against a judgment where the ground 
of relief is not discovered until after the ex
piration of one year; but the extent of this 
jurisdiction is to grant relief on grounds 
named in this section: McConkey v. Lamb, 
71-636; Lumpkin v. Snook, 63-515; Larson v. 
Williams, 69 N.W., 441; Jackson v. Gould, 65 
N.W., 406. 

An action in equity to set aside a judg
ment, is not available to a party for errors of 
the court not affecting the jurisdiction which 
might have been corrected on motion or ap
peal: . Geyer v. Douglass, 85-93. 

The fact that a party brings his action in 
equity to set aside a judgment for fraud, when 
relief might have been obtained under these 

By petition: The application should be 
by petition and not by motion; but where a 
motion was filed and the question as to the 
right to a new trial was determined there
under without objection, held, that the action 
of the court would not be reversed on appeal: 
Storm Lake v. Iowa Falls & S. C. B. Co., 62-
218. And see Callanan v. JEtna Nat. Bank, 
84-8; Worth v. Wetmore, 87-62. 

The fact that a motion for a new trial has 
been previously made and overruled does 
not debar the party from seeking, by pro
ceedings under this section, to have the judg
ment vacated on other grounds than those 
previously urged". Such application may be 
united with other facts than those directly 
connected with the cause in which the va
cation is sought, when such facts constitute 
a defense to the claim upon which the judg
ment was founded: Seno v. Teagarden, 24-144. 

Where a motion for a new trial was made 
more than three days after judgment was 
rendered, but contained an averment in 
which it was described as a petition, and 
contained statements and demands for relief 
which would be proper in a petition, held, 
that the motion was sufficient; and even if it 
had been objected to in the court below, the 
objection might have been overruled, and 
the application treated as if by petition: 
Council Bluffs L. & T. Co. v. Jennings, 81-470. 

Where judgment is against joint defend
ants and one of them shows himself entitled 
to have it set aside, it should be set aside as 
to both: Storm Lake v. Iowa Falls & S. C. R. 
Co., 62-218. 

In what cases: This provision contem
plates application for a new trial made after 
the expiration of the three days. If made 

sections, is not a ground of demurrer: Searle 
v. Fairbanks, 80-3J7. 

The action of the attorney for plaintiff in 
a garnishment proceeding in taking judg
ment against the garnishee after he has 
been advised that the money and property 
in the garnishee's hands belong to another 
person of the same name as plaintiff, and 
whom the garnishee at first supposed to be 
the same person as plaintiff, and has agreed 
to drop any further proceedings against the 
garnishee, and without notice to him, will 
constitute fraud authorizing the setting 
aside of the judgment. Such fraud not hav
ing arisen until such judgment was obtained, 
presents a case for equitable relief from the 
judgment: Ibid. 

The provisions of this and the following 
sections are not applicable to an equitable 
action to enjoin the enforcement of a judg
ment for want of jurisdiction: Leonard v. 
Capital Ins. Co., 70 N. W., 629. 

within that time, it should be by motion; if 
afterwards, by petition: First Ñat. Bank v. 
Murdough, 40-26. 

Where the ground for a new trial is dis
covered so near the close of the term that 
application cannot be made at that term, i t 
may be made at the following one: Alger v. 
Merritt, 16-121. 

Where a default was entered upon an 
amended petition, on the last day of the 
term and just before adjournment, and it ap
peared that the case had not been entered 
on the calendars, and counsel for defendant 
had no notice that it would be called up, 
held, that the judgment might be set aside 
on motion at a subsequent term: Walker v. 
Freelove, 79-752. 

Application to set aside a judgment ren
dered at a previous term, on the ground that 
the requisite time did not elapse between 
the service of notice and the first day of the 
term, should be made before the second day 
of the term following: Griffith v. Milwaukee 
Harvester Co., 92-634. 

Time for application: Where an amended 
petition for a new trial was filed after the 
expiration of one year, setting out new 
grounds, held, that it could not be consid
ered: Harnett v. Harnett, 59-401. 

Laches cannot be imputed to a party who 
brings his action within the time given: 
Independent School Dist. v. Schreiner, 46-172. 

The petition in such cases need only show 
the facts upon which the new trial is asked 
as in other cases: Stineman v. Beath, 36-73. 

The petition should be entitled as in the 
original cause: Hintrager v. Sumbargo, 54-
604. 

Notice: Where the original proceeding 

SEC. 4092. New trial after term. Where the grounds for a new trial 
could not with reasonable diligence have been discovered before, but are 
discovered after the term at which the verdict, report of referee or decision 
was rendered or made, the application may be made by petition filed, on 
which notice shall be served upon the successful party and returned, and 
he • be held to appear, as in an original action. The facts stated in the 
petition shall be considered as denied without answer, and tried by the court 
as other actions by ordinary proceedings, but no such petition shall be filed 
after one year from the rendition of final judgment. [C.73, §3155;R., §3116.1 
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is by attachment, notice of petition for new 
trial by a plaintiff in the original action may 
be served in the same manner as the orignal 
notice in an attachment proceeding; that is, 
by publication or personal service on defend
ant without the state: Darrancev. Preston, 18-
396. 

Diligence: A party asking a new trial on 
the ground of newly-discovered evidence 
must show the exercise of diligence in pro
curing or discovering such evidence: Stuck-
slager v. McKee, 40-212; Miller v. Albaugh, 24-
128. 

But only reasonable diligence need be 
shown: Stineman v. Beath, 36-73. 

Where a petition for a new trial on ac
count of newly-discovered evidence stated 
that such evidence did not come to plaintiff's 
knowledge until about the close of the trial, 
lield. that he should have asked a continu
ance on account of such evidence, and, hav
ing failed to do so, was not entitled to relief: 
Bailey v. Landingham, 52-415. 

But he need only allege that he could not 
with reasonable diligence have discovered 
the testimony before the trial; what was done 
by him, or what facts existed to show due 
diligence, is matter of evidence, and need 
not be stated in the petition, although neces
sary in an affidavit accompanying a motion 
for a new trial on such ground: Woodman v. 
Button, 49-398; but, holding contra, see Cohol 
v. Allen, 37-449. 

The fact that a judgment is for an amount 
in excess of what was actually due will not 
be a ground for setting aside the judgment 
where the party was represented by an at
torney, who consented to the entry of judg
ment, and it does not appear that there was 
any fraud or concealment. The judgment 
can be modified as to the amount of the re
covery only for mistake or omission of the 
clerk, fraud by the successful party in ob
taining the judgment, or unavoidable cas
ualty or misfortune preventing the party 
from prosecuting or defending. Relief will 
not be granted from negligence of the party 
in ascertaining the defense in time to plead 
it in the action: McConkey v. Lamb, 71-636. 

To entitle a party to new trial on the 
ground of newly discovered evidence, it must 
appear that he exercised all reasonable dili
gence to discover the evidence before the 
trial and rendition of judgment, and that he 
was unable to do so: Heathcote v. Saskins, 74-
566. 

Where defendants and their attorney re
sided at a distance from the place of holding 
court, and plaintiff's attorney had agreed 
with the attorney of defendants that the case 
should be continued, and not called for trial 
without notice to defendants' attorney, and 
where the case was afterwards called with
out such notice and judgment entered against 
defendants, held, that defendants were 
not so negligent as to be debarred from a 
new trial, and the court did not err in grant
ing it: Council Bluffs L. & T. Co. v. Jennings, 
81-480. 

Where it appeared that one of the attor
neys for a party did not appear through 
misunderstanding as to the extent of his em
ployment, and the other, living out of the 
district, was misinformed by the opposite 

attorney as to the time for holding the term 
of the court, in consequence of which judg
ment was rendered against defendant, held, 
that there was not such negligence as to de
feat the right to another trial upon petition: 
Buena Vista County v. Iowa Falls & S. C. B. 
Co., 49-G57. 

Where a party bases his petition for a re
trial on the ground of accident or surprise, 
he must show that he could not, by reason of 
the accident or surprise, with reasonable dil
igence, properly defend the action, or could 
not, by such diligence, have discovered the 
evidence previously to the trial: Bichards v. 
Nuckolls, 19-555. 

Mistake will not be ground for granting a 
new trial where no excuse for failure to 
discover such mistake nor diligence in at
tempting to discover it is shown: Beed v. 
Lane, 65, N. W., 380. 

Change of venue: Upon the trial of the 
petition a change of venue may be granted 
as in other cases: Cibbs v. Buckingham, 48-
96; State v. Whitcomb, 52-85. 

Trial of the petition: The court may first 
hear and decide upon the grounds to vacate 
the judgment, and such trial should not be 
by ,iulT- (Overruling Chicago & N. W. R. Co. 
v. Oillett, 38-434): Carpenter v. Brown, 50-451. 

The provision that the case should be 
tried as other cases refers to the mode of 
producing evidence in the ordinary manner 
instead of by affidavit, as in the case of the 
motion: Ibid. 

Although a trial by jury is not authorized 
in such a case, yet if a party asks a jury he 
Cannot afterwards complain of the submis
sion of questions of fact to it: Bennett v. 
Carey, 72-476. 

The proceeding is triable as an ordinary 
action unless the parties in some way assent 
to a trial by the other method, and this is 
true regardless of the fact as to the method 
by which the original case may have been 
tried: Markley v. Owen, 71 N.W., 431. 

The trial is not to be had upon affidavits, 
but upon evidence introduced as in other 
cases: Mortell v. Friel, 85-738. 

Appeal: In an application for anew trial 
under this section, only errors assigned and 
argued will be considered on appeal, and 
when the evidence on which the ruling is 
made in the lower court is conflicting, the 
supreme court will not interfere: Kruidenier 
v. Shülds, 77-504. 

A party cannot, by moving to vacate a 
judgment, and then appealing from the or
der refusing to grant such relief, extend the 
time for taking appeal from the judgment: 
Russell v. First Nat. Bank, 65-242. 

An appeal may be taken from a ruling of 
the court on a petition for a new trial filed 
under this section within proper time after 
such ruling, although more than the speci
fied time for appeal after the rendition of the 
original judgment: Wishardv. McNeil, 78-40. 

Action of the court on application to set 
aside a judgment by default on the ground 
of casualty and misfortune, which has pre
vented defense being made, is largely dis
cretionary, and the supreme court will not, 
on appeal, interfere, except in peculiar cases 
of abuse: Callanan v. jEtna Nat. Bank, 84-6. 

The matter of sustaining a petition for a 
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new trial rests peculiarly within the sound 
discretion of the trial court and unless abuse 
of discretion is shown the supreme court 
will not interfere on appeal: Lundon v. Wad-
dick, 67 N.W., 388. 

An appeal lies from a proceeding to va
cate a judgment for fraud: Dryden v. Wyllis, 
51-534. 

Such appeal is not triable in the supreme 
court de novo: Independent School LHst. v. 
Schreiner, 46-172. 

Pendency of appeal: The fact that an 
appeal from the original judgment is taken 
and pending cannot be pleaded in bar of an 
action under this provision: Cook v. Smith, 
58-607. 

Effect of petition: The filing of a petition 

for a new trial under this section cannot 
have any greater force and effect than would 
a motion seeking the same thing when filed 
within the time prescribed by statute. The 
petition for a new trial is deemed denied by 
operation of law, and before there can be a 
new trial the court must make an order 
granting it, which should be entered of rec
ord among the proceedings of the court: 
Brmcn v. Byam, 59-52. 

l ío new question: In this proceeding a 
party seeking a new trial is not entitled to 
raise any new question such as that of estop
pel; the ou1 y effect of the order is the award 
of a new trial in the original cause: Bennett 
v. Carey, 72-476. 

SEC. 4093. Motion to correct mistake or irregularity. Proceed
ings to correct mistakes or omissions of the clerk, or irregularity in obtain
ing judgment or order, shall be by motion served on the adverse party or 
his attorney, and within one year; if made to vacate a judgment or order 
"because of irregularity in obtaining it, such motion must be made on or 
hefore the second day of the succeeding term. [C. 73, § 3156; R., § 3500.] 

against whom the court has by mistake ren
dered a personal judgment without having 
jurisdiction to do so: Shelly v. Smith, 50-543. 

Where a mistake of the clerk has remained 
undiscovered until too late to correct it by 

Payment And satisfaction of a judgment 
by defendant will not bar a proceeding by 
plaintiff, within proper time, to correct a 
mistake of the clerk: Goldsmith v. Clausen, 
14-278. 

This section does not apply to an applica
tion for the entry of a judgment nunc pro tunc 
which has been entirely omitted: Fuller v. 
Btebbins, 49-376. 

Nor does this statutory provision apply to 
a motion to correct a record, made by a party 

SEC. 4094. Petition. The application based upon the other grounds 
shall be by verified petition setting forth the judgment or order, the alleged 
facts or errors constituting a cause to vacate or modify it, and the matters 
•constituting a defense to the action, if the party applying was a defendant. 
Such proceedings must be commenced within one year after the judgment 
or order was made, unless the party entitled thereto is a minor or person of 
unsound mind, and then within one year after the removal of such disability. 
[C'73, § 3157; R., §3501.] 

motion, under the statutory provision, the 
party being without fault and remediless in 
law, may be granted relief in an action" in 
equity, and the fact that the erroneous judg
ment has been affirmed on appeal will not 
affect such right: Partridge v. Marrow, 27-96. 

Application to vacate a judgment must be 
made within a year: Hunt v. Stevens, 26-399. 

The time within which the proceedings 
must be instituted commences to run from 
the entry of the judgment, and not from the 
time of final judgment on appeal. It seems 
tha t taking an appeal waives the right to 
this proceeding: Gray v. Coan, 48-424. 

If the proceeding to set aside a judgment 
for fraud is brought within the period al
lowed by statute it cannot be objected to as 
not prosecuted with sufficient diligence. 
The fact that the judgment has been assigned 
to an innocent party before the bringing of 
the action does not defeat the right to relief 
as&instit: Independent SchoolLHst.v.Schreiner, 
46-172. 

The statutory limitations to proceedings 
to vacate or set aside a judgment do not 
apply to actions in equity founded upon the 
general jurisdiction which equity exercises 
to grant relief in cases of fraud: District 
T'p v. White, 42-608. 

A court of equity will grant a new trial 
in an action at law, if the time for applying 
for relief under the statute has elapsed, only 

103 

when proper reasons are shown for such 
application: Ibid.; Bowen v. Troy Portable 
Mill Co., 31-460; Bond v. Fpley, 48-600. 

A party who has knowledge of the error 
complained of before the expiration of the 
year, and does not pursue his remedy as 
herein provided, cannot have equitable re
lief against the judgment: Freeman v. Hart, 
61-525. 

A judgment cannot be set aside in an 
equitable proceeding or enjoined on grounds 
which would be sufficient to secure a new 
trial under the statutory provision above re
ferred to: Hintrager v. Sumbargo, 54-604. 

The law contemplates that the motion to 
set aside a judgment should be made at the 
term next succeeding the one at which entry 
of the judgment was made. If such motion 
is afterwards made, the mistake should be 
clearly manifest and the court fully satisfied 
that no prejudice could result therefrom: 
Keeney v. Lyon, 21-277. 

That the petition to set aside is not veri
fied as required by statute will not render 
the proceedings thereunder void. Such de
fect should be taken advantage of by motion 
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to strike the pleading from the files: Bush v. 
Bush, 46-648, 651. 

That the application for vacating or set
ting aside does not set forth the facts con
stituting a defense is a defect which must be 

4095. Proceedings. In 

taken advantage of by motion for more spe
cific statement, or possibly by demurrer, but 
cannot be made available on a trial on the 
merits or by objection on appeal: Turner v. 
First Nat. Bank, 30-191. 

SEC. 4095. Proceedings. In such proceedings the party shall be 
brought into court in the same way, on the same notice as to time, mode of 
service and return, and the pleadings, issues and form and manner of trial 
shall be governed by the same rules and conducted in the same manner, as 
nearly as may be, and with the same right of appeal, as in ordinary actions. 
No new cause of action or defense shall be introduced, and the matter stated 
in the petition shall be taken as denied without answer, and the issue shall 
be tried by the court. [C. 73, § 3158; R., § 3502.] 

The proceedings authorized under this 
statute are in the nature of a writ of error 
coram nobis and are provided for a review of 
a case, after final judgment, in the very 
court wherein it was rendered. The juris
diction of all other courts of such proceeding 
is thereby excluded, and a change of venue 
cannot be liad: Gilman v. Donovan, 59-76 
(apparently overruling State v. Whitcomb, 52-
85, in which it was held, that if the proceed
ing was properly commenced in the court 

SEC. 4096. Valid defense. The judgment shall not be vacated on motion 
or petition until it is adjudged there is a cause of action or defense to the 
action in which the judgment is rendered; if a judgment is modified, all 
liens and securities obtained under it shall be preserved to the modified 
judgment. [C. 73, § 3159; R., § 3503.] 

where the judgment was rendered, a change 
of venue to another county might be had as 
in other cases). 

No defense such as that a party asking 
a new trial is estopped from claiming it can 
be introduced: Bennett v. Carey, 72-476. 

In proceedings of this character large 
discretion is vested in the trial court and its 
action will not be set aside unless that dis
cretion has been abused: Mogelberg v. Clevin-
aer, 93-736. 

The proceedings provided for by this sec
tion contemplate a trial as to whether there 
is a valid defense. Plaintiff need not again 
introduce the evidence necessary in the first 
instance to entitle him to recovery: Morton 
v. Coffin, 29-235. 

If the court finds that there are not suffi
cient grounds for vacating the judgment, it 
need not inquire into the validity of the de
fense offered. If it becomes necessary to do 
so, however, not only the sufficiency of the 
answer, but the truth of its averments must 
be determined: Niagara Ins. Co. v. Bodecker, 
47-162. 

The judgment is only to be vacated after 
a trial of the defense on its merits, and the 
finding of the sufficiency thereof: Brewer v. 
Holborn, 34-473. 

No showing of defense to the action in 
which the judgment was obtained being 
made, the judgment should not be set aside: 
Bussell v. Pottawattamie County, 29-256. 

I t must appear that a plaintiff seeking 
relief from a judgment against him has a 
valid action before the judgment can be va
cated: Coleman v. Case, 66-534. 

"Where irregularity and fraud in obtain
ing a judgment were found, but there was 
no evidence that there was a valid defense, 
held error to order the judgment vacated: 
Dryden v. Wyllis, 51-534. 

In a particular case, held, that the petition 
for new trial showed a meritorious defense 
to the action: Wishard v. McNeil, 78-40. 

The court should first try the question of 
the validity of the defense, and if that 
should appear insufficient should overrule 
the application: Miracle v. Lancaster, 46-179. 

The court, without a jury, is to decide 

upon the question of whether the judgment 
shall be vacated or not, and a new trial 
granted: Carpenter v. Brown, 50-451. 

I t is not the duty of the court, where i t 
is sought to have a judgment vacated on the 
ground of fraud in procuring it, to carefully 
weigh the evidence and determine upon 
which side there is a preponderance as to 
whether there is a defense to the action or 
not, but to examine the evidence produced 
and therefrom, in connection with the evi
dence introduced on the former trial, de
termine whether there is a reasonable 
ground to believe that a different result will 
be reached upon a retrial; and it is not 
proper for the court to render another judg
ment without first having decided whether 
the original judgment should be set aside 
and a new trial ordered: Brown v. By am. 
59-52. 

Where the party asking that a judgment 
be set aside presents a meritorious defense, 
the court will not pass upon the sufficiency 
of the evidence to support it. If the evi
dence tends to support it, even though it is 
not conclusive as to the facts, that will be 
sufficient: Bowen v. Troy Portable Mill Co., 
31-460; State Ins. Co. v. Granger, 62-272. 

It is not required that the court shall find 
the defense established by a preponderance 
of the evidence before granting a new trial. 
If there is a reasonable ground to believe 
that a different result will be reached by a 
new trial, that is sufficient showing of a valid 
defense: Clark v. Ellsworth, 84-525. 

The court in which a judgment is rendered 
may, in a proceeding to set it aside, inquire 
as to whether jurisdiction was acquired by 
service of notice or otherwise, although the 
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judgment itself recites the fact of service: The judgment is not to be vacated until a 
Newcomb v. Dewey, 21-381. retrial is had, and this provision is applicable 

Such a proceeding is a direct attack, and to the new trial authorized by \ 3796: Stan-
the fact of want of service being shown, the trough v. Cook, 83-705. 
judgment should be vacated: State Ins. Co. 
v. Granger, 62-272. 

SEC. 4097. Grounds to vacate first tried. The court may first try 
and decide upon the grounds to vacate or modify a judgment or order, 
before trying or deciding upon the validity of the cause of action or defense. 
[C.73, § 3160; R., § 3504.] 

This section seems to contemplate that ify before it enters upon the consideration 
the court shall first try and decide upon the of the validity of the defense presented: 
sufficiency of the grounds to vacate or mod- Worth v. Weimme, 87-62. 

SEC. 4098. Injunction. The party seeking to vacate or modify a 
judgment or order may have an injunction suspending proceedings on the 
whole or part thereof, which shall be granted by the court or a judge 
thereof upon its being rendered probable, by affidavit or verified petition, 
or by exhibition of the record, that the party is entitled to the relief asked. 
[C.73, § 3161; R., § 3505.] 

SEC. 4099. Judgment affirmed. If the judgment or order is affirmed 
and the proceedings have been suspended, an additional judgment shall be 
rendered against the plaintiff in error for the amount of the costs, together 
with damages at the discretion of the court, not exceeding ten per cent, on 
the amount of the judgment affirmed. [C.73, § 3162; R., § 3506.] 

CHAPTER 2. 

OF PROCEDURE IN THE SUPREME COURT. 

SECTION 4100. Appellate jurisdict ion over judgments . The supreme 
court has appellate jurisdiction over all judgments and decisions of all 
courts of record, except as otherwise provided by law. [C.73, § 3163; R., 
§ 2631; C'51, § 1555.] 

I. JURISDICTION. 

See Const., art. V, \ 4. 
Not original: The supreme court has no 

original jurisdiction. It can review or cor
rect judgments of a lower court only upon 
appeal or writ of error: Powell v. Spaulding, 
3 G. Gr., 417; Westbrook v. Wicks, 36-382; 
Seed v. Murphy, 2G. Gr., 568; Presto-n, v. Dan
iels, 2 G. Gr., 536. 

The supreme court has no original juris
diction and cannot, after the dismissal of a 
case in the lower court pending an appeal, 
retain jurisdiction of the case for the pur
pose of assessing damages on an injunction 
bond: Chicago, B. I. & P. B. Co. v. Dey, 76-
278. 

The jurisdiction of the supreme court is 
supervisory: In re Bresee, 82-573.* 

The supreme court will not in the first in
stance raise the objection that plaintiff suing 
in equity has a plain adequate and speedy 
remedy at law. (Overruling Keokuk & N. W 
B. Co., 77-221): Corey v. Sherman, 64 N. W., 
828. 

I t can only try issues presented on appeal. 
It cannot, by way of a ruling on a motion, 
determine that, by reason of matters arising 
pending the appeal and shown by affidavit, 

appellee should be barred from further pros
ecuting the case: Simonson v. Chicago. It. I. 
&P B. Co., 48-19. 

As a rule the supreme court has appellate 
jurisdiction over all judgments and decisions 
of other courts of record in the state, and 
where it does not appear that the case falls 
within the limitations as to the amount in 
controversy, jurisdiction will be assumed to 
exist in that respect: Farley v. Geisheker. 78-
453. 

A general right of appeal from all judg
ments of the district court is provided for by 
this section: Farmers' Loan <& Trust Co. v. 
Newton, 66 N.W., 784. 

Appeals are tried upon the record in the 
court below. Original pleading and pro
ceedings are never filed or had in the supreme 
court: Manatt v. Starr, 72-677. 

Court -will inquire: The supreme court 
will, even upon its own motion, inquire as 
to its jurisdiction: State ex rel. v. Van Seek, 
87-569; Hodges v. Tama County, 91-578. And 
see notes to § 4114. 

Not conferred by consent: Parties can
not by agreement confer jurisdiction upon 
the supreme court in a case in which an ap
peal is not authorized: Bills v. Bills, 77-179. 
So held, where, by consent, an appeal in a 
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criminal case was taken without judgment 
having been rendered: Sutter v. State, 1-99. 

Consent will not confer upon the supreme 
court jurisdiction to entertain an appeal 
where the proper steps for the appeal, such 
as the giving of notice, have not been taken: 
Doevr v. Southwestern Mut. L. Assn., 92-39. 

For correction of errors: In a law case it 
is a court for the correction of errors at law, 
and it will not decide a case upon an agreed 
statement of facts which does not purport to 
embody the evidence, and when no error of 
law is presented: Harvey v, Miller, 25-219. 

Appeals in equity: The distinction be
tween the law and equity attributes of the 
supreme court as recognized in Const., art. 
V, § 4, is too well defined to be erased by 
legislative action: Claussen v. Lafrenz, 4 G. 
Gr., 224. 

The supreme court can only acquire juris
diction in a chancery cause by appeal, and 
it can only review and decide questions made 
in and decided by the court below. Upon a 
trial de novo of a chancery cause, it cannot 
consider new testimony, and it has no power 
to entertain a bill of review: McGregor v. 
Gardner, 16-538. 

The method to be pursued for securing a 
trial de novo upon appeal may be regulated 
by statute: Richards v. Hintrager, 45-253. 

The right to a trial de novo upon appeal 
cannot be insisted upon unless the method 
prescribed by statute for securing such form 
of trial has been pursued: Cross v. Burlington 
&S.W.B. Co., 51-683. 

The right of trial de novo may be limited 
with respect to the amount in controversy: 
See notes to ? 4110. 

But the right of trial de novo in equitable 
actions cannot be entirely taken away by 
statute: Sherwood v. Sherwood, 44-192. 

Jurisdiction of the supreme court in chan
cery cases can be exercised only upon appeal 
and not upon writ of error: Stockwell v. David, 
1 G. Gr., 115. 

The supreme court has jurisdiction to 
hear a case de novo on appeal only in actions 
in chancery and not in special proceedings: 
Brett v. Myers, 65-274. 

I t s jurisdiction may be restricted by the 
general assembly; and therefore, held, that 
where an act gave the district court final 
jurisdiction in a matter, there was no right 
of appeal from its judgment to the supreme 
court: Lampson v. Piatt, 1-556. 

II. A P P E A L S FROM F I N A L JUDGMENT. 
Final judgment necessary: An appeal 

cannot be taken from a verdict by a jury 
where the record fails to show that a judg
ment has been entered: Jones v. Givens, 77-
173. 

In such a case even consent of parties 
will not give jurisdiction of the appeal: Bills 
v. Bills, 77-179. 

When an appeal is taken from a judgment 
in the absence of a showing to the contrary 
it will be presumed to be from the final judg
ment if that has been rendered: Lesure Lum-
ber Co. v. Mutual F. Jm. Co., 70 N.W., 761. 

A party against whom no judgment has 
been rendered cannot appeal: Boy ce v. Wa
bash B. Co., 63-70. 

From portion of judgment: A party has 
the right to appeal from a definite and speci
fied portion of the judgment: Andrew v.Con-
cannon, 76-251. 

In an equity case triable de novo, an appeal 
may be taken from a distinct and specified 
portion of the judgment: Gleiser v. McGregor, 
85-489. 

A portion of a judgment or decree not 
appealed from will not be disturbed: Boggs 
v. Douglass, 89-150. 

What is a judgment: An order declaring 
a bail bond forfeited, and taxing costs to de
fendant, is a final judgment in such sense 
that an appeal may be taken therefrom: State 
V. Conneham, 57-351. 

The overruling of a motion to dismiss the 
appeal from a justice on the ground that the 
court has no jurisdiction of such an appeal 
is such final order as may be appealed from: 
Curran v. Excelsior Coal Co., 63-94. 

A decree in a partition proceeding, set
tling the rights and interests of the parties, 
is final in its nature, and may be appealed 
from before the division oi the property in 
accordance therewith is actually made: Wil
liams v. Wells, 62-740. 

Where in an equitable action, plaintiff 
sought to have a deed set aside and also 
asked to have an accounting, and a decree 
for a reconveyance was made with an order 
of reference for an accounting, held, that an 
appeal from the decree for reconveyance 
might be taken, and that therefore an ap
peal from the decree for accounting would 
not bring up the question as to the correct
ness of the decree for reconveyance: Mc-
Murray v. Day, 70-671. 

The fact that a judgment is entered 
wholly without authority, as, for instance, 
by a person not qualified as judge, before 
whom the trial is had by consent, will not 
prevent the correction of the error on appeal, 
although .the judgment itself is absolutely 
void: Petty v. Durall, 4 G. Gr., 120. 

An appeal may be taken from a judgment 
by default: Doolittle v. Shelton, 1G. Gr., 271; 
Woodward ». Whitescarver, 6-1. 

An order denying to the district attorney 
the right to appear for the county, where the 
county is a party, is a decision from which 
an appeal may be taken: Clark v. Lyon County, 
37-469. 

The decision of the district court adverse 
to the board of equalization on an appeal 
from the action of such board in the equali
zation of taxes is a judgment from which an 
appeal may be taken to the supreme court: 
Farmers' Loan & Trust Co. v. Newton, 66 N. 
W., 784. 

An order of court arresting judgment is 
not such a final judgment as that an appeal 
may be taken therefrom: Wallis v. Sparks, 
Mor., 20. 

An order punishing for contempt cannot 
be reviewed by appeal: See ? 4468. 

An appeal may be taken from a decree 
which determines the rights of the parties 
to property in controversy, even though a 
cross-bill be still pending: Lucas v. Ptckel, 
20-490. 

Under a statute allowing an appeal from 
" all decrees and decisions of the county 
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court," held, that an appeal could not be 
taken from the mere ministerial act of the 
county judge: Kennedy v. Cress, 19-42. 

Judgment must appear: The record must 
show the rendition of judgment, that being 
a jurisdictional fact: Heath v. Groce, 10-591; 
Warder v. Schwartz, 65-170; Shannon v. Scott, 
40-629; Tague v. Benner, 71-651. 

III . R I G H T OP A P P E A L AND W A I V E R . 
Must affirmatively appear: The supreme 

court can entertain an appeal only when a 
judgment has been rendered from which an 
appeal may be taken. The judgment must 
be affirmatively shown, and the court will 
dismiss the case where it does not appear 
that such judgment has been rendered, even 
though the parties fail to present the objec
tion, for, being jurisdictional in its nature, 
the parties cannot waive it by silence or con
sent: Green v. Bonen, 59-83; Groves v. Bich-
mond, 58-54. 

Where the record shows a verdict to have 
been rendered, but does not show that a 
judgment has been entered thereon, the ap
peal should be dismissed: Heath v. Groce, 10-
591; Pittman v. Pittman, 56-769. 

By what law determined: The right of 
appeal is governed by the law in force at the 
time judgment was rendered: Hivers v. Cole, 
38-677; Davenport v. Davenport & St. P. B. Co., 
37-624. 

Another remedy: The fact that there is 
another remedy for the error complained of 
does not take away the right of appeal from 
an erroneous judgment or decision in cases 
where an appeal is authorized: Wilson v. 
Shorick, 21-332. 

Express •waiver: Parties may by agree
ment waive the right to complain of a ruling 
and thereby preclude the consideration of 
the appeal as to such ruling: District Tp v. 
Bickelhaupt, 68 N.W., 914. 

An agreement by which a judgment 
rendered is to be a complete and final adju
dication of the controversy and no appeal is 
to be taken, is binding: Lundon v. fraddick, 
67 N.W., 388. 

"Waiver by accepting benefits; estoppel: 
A party who accepts the benefits of an adju
dication, so far as favorable to him, thereby 
waives his right to appeal therefrom: Buena 
Vista County v. Iowa Falls & S. C. B. Co., 55-
157; Independent Dist. v. District Tp, 44-201; 
Mississippi & M. B. Co. v. Byington, 14-572. 

The acceptance of a portion of the judg
ment admitted to be due will not waive the 
right to appeal from a part of the judgment 
claimed to be errroneous: Upton Mfg. Co. v. 
Huiske, 69-557. 

The acceptance by appellant of money as 
to which there is no controversy will not 
constitute a waiver of his right of appeal: 
Funk v. Mercantile Trust Co., 89-264. 

A party cannot accept the benefit of an 
adjudication which is not separable and at 
the same time prosecute an appeal from it. 
Thus a party cannot appeal from an order re
quiring separation of an action after having 
elected to comply therewith: Weaver v. 
Stacy, 93-683. 

If the right of appeal has been waived 
the appeal will be dismissed on motion: Inde
pendent Dist. v. District Tp, 44-20L 

Whether such question can be raised on 
motion after the appeal has been determined, 
doubted; but under the peculiar facts of a par
ticular case, held, that there had been no 
such acceptance of benefits as to constitute a 
waiver: Crane v. Guthrie, 48-693. 

Where a party to the suit has had his 
claim satisfied by reason of having redeemed 
the property from execution sale, he thereby 
loses his right to appeal: West v. Fitzgerald, 
72-306. 

Where a party voluntarily caused execu
tion to be issued and property to be sold in 
satisfaction of the judgment, held, that he 
thereby waived his right to further contest 
the correctness of the amount of recovery: 
Anglo-American Land, etc., Co. v. Bush, 84-
272; Lombard v. Bush, 85-718. 

Acceptance of fine: Under a statute al
lowing to the prosecution an appeal from the 
action of a justice of the peace in criminal 
cases, held, that the acceptance by the county 
treasurer of the fine imposed by the justice 
would not deprive the state of the r ight to 
appeal: State v. l'ait, 22-140. 

Acceptance by plaintiff's attorney in a 
prosecution under the liquor law, of the 
amount taxed in favor of plaintiff as attor» 
ney's fees, held a waiver of the plaintiff's 
right to appeal: Boot v. Heil, 78-436. 

Where, in an action against a county to 
recover fees in criminal cases, some of the 
items of plaintiff's claim were disallowed 
and plaintiff thereupon appealed from the 
portion of the judgment adverse to him, held, 
that the acceptance of the fees allowed by 
the lower court was not a waiver of such 
appeal: Byram v. Polk County, 70-75. 

Payment of judgment: A party who has 
paid a judgment against him cannot after
ward appeal from such judgment: BorgaMr 
hous v. Farmers', etc., Ins. Co., 30-250. 

An appeal cannot be maintained after the 
judgment complained of has been satisfied, if 
such satisfaction is made solely for the pur
pose of relieving property from the lien of 
such judgment. Such a satisfaction must be 
considered voluntary: Hipp v. Crenshaw, 64-
404. 

Performance of the judgment will waive 
an appeal therefrom: Hintrager v. Mahoney, 

Where the judgment involved the posses
sion of real estate, and in order to reduce the 
amount of the supersedeas bond it was stipu
lated that plaintiff should have possession of 
it pending the determination of the title by 
an appeal, held, that such stipulation did not 
constitute a performance of the judgment in 
such sense as to waive the appeal: Sample v. 
Collins, 81-23. 

Where a decree in a divorce suit directed 
the defendant to pay to plaintiff a sum as" 
temporary alimony, and other sums to her 
attorneys for prosecuting the suit, such pay
ment to be made by a person not a party to 
the suit, who was designated as the guardian 
of defendant, who was insane, held, that the 
payment of these sums by such third per
son would not be a waiver of defendant's 
right to appeal: Tiffany v. Tiffany, 84-1221 

Where suit was brought against a bank 
as a nominal party only, to recover a sum of 
money in its possession, the real controversy. 
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being between the plaintiff and another de
fendant who claimed the money,7ie£d,that pay
ment of the money into court by the bank and 
a satisfaction of the judgment of plaintiff 
thereby, was not a waiver of the right of 
appeal on the part of the other defendant: 
Banford v. First Nat. Bank, 63 N. W., 459. 

The mere payment of the fees of an officer 
for his service in an action will not estop the 
unsuccessful party from prosecuting an ap
peal: State ex rel. v. Martland, 71-543. 

Involuntary payment; under protest: 
Payment of the judgment, to prevent its sat
isfaction by sale of real property under execu
tion which has already been levied thereon, 
will not constitute such voluntary payment 
as to defeat the r ight to appeal: Grim v. 
Semple, 39-570. 

So Mid, also, as to payment made after the 
taking of appeal and under protest to pre
vent sale of property under special execution: 
¡Burrows v. Stryker, 45-700. 

An involuntary payment is not such a 
recognition of the judgment as will waive 
the right of appeal: Gilbert v. Adams, 68 
N. W., 883. 

Acceptance of tender: Where the amount 
of a tender was paid into court and judg
ment was rendered for plaintiff for that 
amount, from which he appealed, claiming 
an additional sum as interest, and plaintiff, 
after the announcement of the judgment 
and signing of the bill of exceptions, had ac
cepted the amount of the tender, held, that 
the right of appeal was not thereby waived: 
Dudman v. Earl, 49-37. 

I t will not amount to a waiver of an ap
peal that money paid in to the clerk by the 
opposite party is applied in part by the 
clerk in satisfaction of a claim for an at
torney's lien, without the knowledge of ap
pellant, where he, as soon as he becomes 
aware of the fact, repudiates the transac
tion, and pays back to the clerk the amount 
so paid in: Jewell v. Beddington, 57-92. 

Change of venue by consent: Where, 
after perfecting his appeal from a judgment, 
the party consented to a transfer of the case 
to another court for trial, held, that the ap
peal was thereby waived: Lillie v. Skinner, 
46-329. 

Issuance of execution: The issuance of 
execution after perfecting the appeal and 
filing transcript and abstract in supreme 
court, on which execution nothing was 
realized, held not to be a waiver of the ap
peal, on which the appeal would be dis
missed on motion: Hornish v. Peck, 53-157. 

A party who proceeds in the lower court 
to enforce a judgment from which he appeals, 
thereby waives or abandons such appeal: 
Beiehelt v. Seal, 76-275. 

SEC. 4101. Appeals from orders. An appeal may also be taken to the 
supreme court from: 

1. An order made aifecting a substantial right in an action, when such 
order, in effect, determines the action and prevents a judgment from which 
an appeal might be taken; 

2. A final order made in special actions affecting a substantial right 
therein, or made on a summary application in an action after judgment; 

3. An order which grants or refuses, continues or modifies, a provisional 
remedy; grants or refuses, dissolves or refuses to dissolve, an injunction or 

Filing transcript in another county: The 
right to appeal is not waived by filing tran
scripts of the judgment in other counties so 
as to make it a lien on property in such 
counties: Tama County v. Melendy, 55-395. 

Action to enjoin judgment: An action 
in equity to enjoin the collection of a judg
ment waives the right to appeal from such 
judgment: Gordon v. Ellison, 9-317. 

The bringing of a second action waives 
any error in dismissing a former action 
brought for the same indebtedness: Ibid.; 
Licbuck v. Stahle, 66-749. 

Judgment procured by the par ty appeal
ing: A party will not be allowed to appeal 
from a judgment which he caused to be 
rendered on his own motion: Hughes v. 
Feeler, 23-547. 

Where the court rendered judgment for 
less than the amount of the verdict, held, 
that the party against whom the verdict was 
rendered could not complain of the error: 
Deere v. Wolf, 77-115. 

A party who does not appeal must be re
garded as having acquiesced in the judg
ment of the lower court: Pace v. Meinley, 85-
733. 

A party who does not appeal cannot have, 
in an equity case, any more favorable de
cree in the appellate court than he had in 
the court below: Charlton v. Sloan, 76-288. 

One who has not appealed cannot urge 
errors in the action of the court, and cannot 
claim that, if such errors had not been com
mitted, the error of which the other party 
complains would not have resulted: First 
Nat. Bank v. Wright, 84-728; Bellows v. Litch
field, 83-36; Fisk v. Chicago, M. á St. P. M. 
Co., 83-253. 

A party not appealing can have no relief: 
Miller v. Schenck, 78-372; Hanks v. Brown, 
79-560; Rainwater v. Hummell, 79-571; Mat
thews v. Cedar Bapids, 80-459. 

In an action upon a bond where judgment 
was rendered against defendant and he 
failed to appeal, held, that he did not there
by waive his right to appeal from the judg
ment in subsequent intervention proceed
ings, where the record showed that certain 
issues arising in the intervention proceed
ings were expressly reserved for decision in 
the former proceedings, although the same 
issues might have been raised and deter
mined upon the trial in the main case: 
Bicharás v. Osceola Bank, 79-707. 

Taking s tay of execution is, by § 3998, 
made a waiver of the right to appeal: Sea-
crest v. Newman, 19-323. 

Redemption is waived by taking appeal: 
See I 4045. 
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attachment, or grants or refuses a new trial, or sustains or overrules a 
demurrer; 

4. An intermediate order involving the merits or materially affecting 
the final decision; 

5. An order or judgment on habeas corpus. [C. 73, § 3164; R , § 2632; C. 
'51, § 1556.] 

Orders: An appeal may be taken from an 
order of a probate court directing a guardian 
to pay over the amount of a judgment ren
dered against him as garnishee in a suit 
against his ward, as such order is one which 
involves a substantial right: Coffin v. Eisi-
minger, 75-30. 

An appeal lies from an order of the pro
bate court in a special proceeding for the 
discovery of assets: In re Estate of Pyle, 
82-144. 

But where in such proceeding the court 
merely directed suit to be brought by the 
administrator against the party complained 
of, to ascertain and enforce his rights, held, 
that such party was not entitled to appeal: 
Ibid. 

Where in a proceeding to have dower set 
off, an order was made that a certain paper 
claimed to have been an acceptance of the 
provisions of the will should be put on rec
ord, 7ieZcî, that such order was not one from 
which an appeal could be taken: In re Estate 
of Slauson, 82-366. 

An appeal will lie from an order transfer
ring or refusing to transfer to the equity 
side of the docket issues arising in an action 
at law: Price v. JEtna Ins. Co., 80-408. 

"Where an appeal was from ' ' the decision ' ' 
of the court, and the notice failed to indicate 
the decision from which the appeal was 
taken, held, that the word " decision" meant 
an adjudication other than a final decision: 
Weiser v. Day, 77-25. 

Order in special action: A final order in 
a proceeding to vacate a judgment for fraud, 
held to be a " final order in a special proceed
ing, affecting a substantial right therein," 
within the language of \ 3164 of the Code of 
'73, from which an appeal might be taken: 
Dryden v. Wyllis, 51-534. 

An appeal will lie in a certiorari proceed
ing from a decision granting the writ and 
ordering a stay of proceedings in the court 
to which the writ issues: Iske v. Newton, 54-
586. 

An order of a district judge revoking a 
permit to sell intoxicating liquors, is a final 
order in a special proceeding, affecting a 
substantial right, from which an appeal may 
be prosecuted: Slate v. Schrnidtz, 65-556. 

An appeal is authorized from the action 
of the court dismissing a special proceeding 
to compel the payment by an attorney of 
money collected by him: IlawTc v. Evans, 76-
593. 

Where, in a special proceeding for the 
discovery of assets, an order of the court was 
that the administrator bring suit against the 
party to such proceeding to determine the 
rights to the property in question, held, that 
such party was not so affected by the order 
as to be entitled to appeal therefrom: In re 
Estate of Pyle, 82-144. 

The ruling of the court in a disbarment 
proceeding, in refusing to compel a member 

of the bar to prosecute the case, is not such 
as that an appeal can be taken therefrom: 
Byington v. Moore, 70-206. 

A provisional remedy is one provided 
for temporary purposes, as to meet a present 
exigency, and an order for temporary ali
mony may therefore be appealed from: Blair 
v. Blair, 74-311. 

An appeal lies from an order dissolving 
or sustaining an attachment: Johnson v. But
ler, 1^59. 

But such appeal does not bring up the 
main case for review, except so far as ma
terial to the understanding and disposition 
of the order from which the party appeals: 
Berry v. Gravel, 11-135. 

An appeal may be taken from a judgment 
holding or discharging a garnishee: Bebb v. 
Preston, 1-460; National Bank v. Chase, 71-
120. 

An appeal will lie from the action of a 
court in dissolving an injunction granted by 
a judge in vacation: Trustees v. Davenport, 7-
213. 

The action of a judge allowing or refus
ing an injunction in vacation may be re
viewed by appeal therefrom (an express 
statutory provision having changed the law 
under which Monticello Bank v. Smith, 25-
248; Jewett v. Squires, 30-92; In re Curley, 34-
184, and other cases, were decided): Bennett 
v. Hetherington, 41-142. 

An appeal may be taken from an order 
appointing or refusing to appointa receiver: 
Callanun v. Shaw, 19-183. 

An order appointing a receiver if made 
in vacation is appealable, the same as if made 
in term time: Clark v. Raymond, 84-251. 

Intermediate orders: An appeal will not 
lie from an intermediate order or ruling, as 
upon questions of practice or the admission 
or exclusion of evidence, but only from such 
judgments or orders as determine the rights 
of the parties to the relief or remedy asked, or 
to a substantial right as to the course of pro
ceedings, whereby the cause is determined 
or is tried in a manner not authorized by 
law. The decision appealed from must be 
one affecting the merits of the case. (Ex
plaining McCoy v. Julien, 15-371): Richards 
v. Burden, 31-305. 

Interlocutory orders not final as to the 
rights of the parties or preventing the final 
determination of those rights cannot be ap
pealed from: Walker v. Pumphrey, 82-487. 

Erroneous action of the lower court in 
allowing a party to introduce additional evi
dence, when an equity case is remanded to 
the lower court for a decree in harmony with 
the opinion of the supreme court, is not a 
ruling so materially affecting the final deci
sion as to authorize an appeal therefrom be
fore final decision is rendered. I t cannot be 
said that there will necessarily be an adjudi
cation against the party complaining by rea 
son of such error: Gfarmoe v. Btwrgeon, 67-700. 
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An order of continuance is a mere inter
mediate order, not materially affecting the 
merits, and an appeal does not lie therefrom: 
Jaffray v. Thompson, 65-323. 

A finding of facts, even though consid
ered as an intermediate order, is not consid
ered as so far prejudicial to the substantial 
rights of the party to whom it is adverse 
that an appeal can be taken therefrom be
fore final judgment: Boyce v. Wabash B. Co., 
63-70. 

An appeal lies from an order sustaining a 
motion to expunge a final order from the 
records, such an order for a change of the 
record virtually constituting a new trial: 
Guthrie v. Guthrie, 71-744. 

The ruling on a motion to suppress depo
sitions cannot be reviewed on appeal before 
final judgment: Baldwin v. Mayne, 40-687. 

An appeal will not lie from an order 
granting a rule to produce books and papers, 
for, while the order may affect a substantial 
right, it neither determines the action nor 
prevents a final judgment from which an ap
peal may be taken: Cook v. Chicago, B. I. & 
P.R. Co., 75-169. 

Appeal cannot be taken from rulings on 
motions where they do not affect substantial 
rights by determining the action or by pre
venting judgment from which an appeal may 
be taken, nor involve the merits of the case, 
nor materially affect the final decision: 
Quinn v. Capital Ins. Co., 82-550. 

The objection that a ruling appealed 
from is not one from which an appeal is au
thorized is jurisdictional and will be taken 
by the court, although not made by the par
ties: Ibid. 

An appeal from an interlocutory order 
will be dismissed when it is shown that the 
action has been dismissed in the lower court 
by the plaintiff in the manner pointed out 
by the statute: Chicago, R. I. & P. B. Co. v. 
Bey, 76-278. 

An interlocutory order cannot be consid
ered on appeal where no appeal from such 
order appears to have been taken: Cannady 
v. Cannady, 85-744. 

An order refusing to enter a default can
not be appealed from where it does not af
firmatively appear that such order substan
tially affected plaintiff's rights: Roberts v. 
Malhy, 69 N.W., 674. 

A ruling upon exception to interroga
tories, answers to which would be used as 
evidence in the trial of the case, held not to 
be a ruling from which an appeal could be 
taken: State v. Arns, 72-555. 

An order requiring security for costs can
not be appealed from, but appeal may be 
taken from an order dismissing an action for 
failure to give such security: Des Moines 
Valley, etc., Bis. Co. v. Henderson, 38-446. 

Where an intermediate order was one 
which the law did not contemplate, held, 
that it would be presumed that such order 
would not affect the final decision, and an 
appeal therefrom would not lie: Battell v. 
Bowery, 46-49. 

An order recommitting a cause to arbi
trators is a decision from which an appeal 
lies: Brown v. Harper, 54-546. 

An order of court substituting other de

fendants in a case and releasing the original 
defendants may be appealed from, and such 
appeal may be prosecuted even though after 
such substitution the new defendants have 
procured a transfer of the case to the circuit 
court of the United States: Sunberg v. Dis
trict Court. 61-597. 

Appeal cannot be taken from an order 
granting or refusing a change of venue: Al-
lerton v. Eldridge, 56-709; Bdgerly v. Stewart, 
86-87. 

On such an appeal the supreme court ac
quires no jurisdiction, and will refuse to en
tertain the case although no objection on 
that ground is made by either party: Groves 
v. Richmond, 58-54. 

Where the court has jurisdiction of the 
subject-matter and of the parties, the fact 
that the action is brought in the wrong 
county will not render the overruling of a 
motion for a change of venue such ruling as 
may be reviewed upon appeal before final 
judgment: Horak v. Horak, 68-49. 

But where the motion for change of venue 
was treated as raising the question whether 
the action on a bail bond was properly 
brought in the county where the suit was 
commenced, and by that county, for the use 
of the school fund, or whether it should not 
have been brought in and by another county, 
held, that the decision of that question would 
be treated in the same manner as though 
made upon a demurrer, and an appeal there
from would be entertained: lucas County v. 
Wilson, 59-354. 

If, however, the ruling upon the motion 
for change of venue is properly excepted to, 
an appeal from the final judgment will bring 
up the ruling for review if it was adverse to 
the party appealing: McCracken v. Webb, 36-
551: Allerton v. Eldridge, 56-709; Kell v. Bund, 
68 N. W., 593. 

An appeal may be taken from the ruling 
on a demurrer if the party against whom the 
ruling is made excepts and elects to stand 
on his demurrer or pleading, a6 the case may 
be. It is not necessary that it appear that 
final judgment has been rendered: Cowen v. 
Boone, 48-350. 

An appeal may be taken from an order 
which sustains or overrules a demurrer, but 
in such case the record must show that the 
ruling is final and not in any manner waived: 
Seippel v. Blake, 80-143; Thoi-pe v. Smith, 86-
410. 

If the party pleads over or amends, he 
thereby waives any error in the ruling: See 
notes to ? 3565. 

A plaintiff to whose petition a demurrer 
has been sustained has the right to appeal, 
unless it appears that such right has been in 
some manner waived: Hampton v. Jones, 58-
317. 

An appeal may be taken from the action 
of the court in overruling plaintiff's de
murrer to defendant's answer and dismiss
ing the action upon plaintiff's refusing 
further to plead, and giving a judgment for 
costs against plaintiff: Arnold v. Kreutzer, 
67-214. 

Where plaintiff demurs to defendant's 
answer and his demurrer being overruled 
elects to stand thereon, an appeal from such 
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ruling may be either on the ground that it This section expressly provides that an 
is the overruling of a demurrer or that it is appeal may be taken where the court re-
an intermediate order involving the merits: fuses a new trial, and it is immaterial whether 
Weiser v. McDowell, 93-772. any judgment has been rendered on the ver-

An appeal does not lie from the overrul- diet or not: Baldwin v. Foss, 71-389. 
ing of a motion to strike surplusage from a An appeal in an ad quod damnum, pro-
petition: Ida County v. Woods, 79-148. ceeding from a decision of the court over-

Where a motion to strike matter from the ruling a motion to set aside the verdict and 
petition is sustained and the right of plain- quash the writ, held proper without final 
tiff to any relief on account of the matter judgment being rendered: Bumham v. 
thus stricken out is thereby denied, the rul- Thompson, 35-421. 
ing may be appealed from, its effect being Intermediate order reviewed on. appeal 
practically that of the sustaining of a de- from final judgment: In general, error in 
murrer to the cause of action thus stricken intermediate orders upon questions of prac-
out: Seiffert & Wise Lumber Co. v. Hartwell, tice, the admission of evidence, etc., from 
63 N.W., 333. which an appeal cannot be directly taken, 

An appeal cannot as a general rule be may be urged upon appeal from the final 
taken directly from an order or ruling on a judgment: Richards v. Burden, 31-305. 
motion to strike certain allegations as irrele- But in such cases the error in the inter-
vant and redundant. Such ruling can only mediate order will not be considered unless 
be reviewed in connection with an appeal the record shows that a final judgment was 
from a final judgment unless such ruling rendered: Shannon v. Scott, 40-629; Jordan 
goes to the party's entire right of action or v. Henderson, 19-565. 
defense: Allen v. Church, 70 N.W., 127; Allen An intermediate order maybe reviewed 
v. Cook, 71 N.W., 534. on appeal from the final judgment taken 

A recital that the court sustained a de- within the proper time after the rendition 
murrer to plaintiff's petition and that plain- of such judgment, although the time for 
tiff refused to plead further and elected to appeal from such intermediate order separ-
stand on the petition and excepted to the ately has elapsed. The failure to appeal 
ruling of the court is one from which an ap- from an intermediate order, even when such 
peal lies although no final judgment was appeal is allowable, will not waive the right 
rendered: Bradley v. Miller, 69 N.W., 426. to have such order reviewed on appeal from 

A ruling striking matter from a petition final judgment: Jones v. Chicago & JV. W. S. 
on motion, thus preventing plaintiff from in- Co., 36-68. 
troducing evidence of matter thus alleged, An appeal from final judgment brings up 
may be reviewed by appeal before final for review all intermediate rulings to which, 
judgment: Stanley v. Davenport, 54-463. exceptions are taken. So held as to a ruling 

The fact that the cause is still pending setting aside a default: Palmer v. Sogers, 
below does not prevent the supreme court 70-381. 
from determining an appeal from an inter- There are orders from which appeals may 
mediate order involving the merits: Ibid. be taken before final judgment and on such. 

A refusal by the court to sustain a mo- appeal all the rulings of the court made at 
tion to strike out a part of a petition not de- the time or before the order appealed from 
signed to show a distinct cause of action is was made may be reviewed, including a rul-
not a ruling from which direct appeal will ing on motion for change of venue: Kay v. 
lie: Specht v. Spangesberg, 70-488. Pruden, 69 N. W., 1137. 

The ruling on a motion to strike a peti- Dismissal of habeas corpus proceedings: 
tion of intervention from the files on the Under a statute authorizing an appeal from 

, ground that the original action had been a county court to the district court, upon the 
settled, held to be an intermediate order merits, of any matter affecting the rights and 
from which an appeal would lie: First Nat. interests of individuals, held, that an order of 
Bankv. Gill, 50-425; Bicklinv. Kendall, 70-490. the county court overruling a motion to dis-

An appeal will lie from the ruling of a miss proceedings under a writ of habeas cor-
court sustaining a motion to strike a cross- pus was not a final judgment from which an 
petition from the files: Mahaska County State appeal would lie: Smith v. Bigelow, 19-459. 
Bank v. Christ, 82-56. 

SEC. 4102. From order made by judge. If any of the above orders 
or judgments are made or rendered by a judge, the same are reviewable the 
same as if made by a court. [C. 73, § 3165; R., § 2633.] 

SEC. 4103. Other intermediate appeals. Such court, in its discretion, 
may also prescribe rules for allowing appeals on such other intermediate 
orders or decisions as are expedient, and for permitting such appeals to be 
taken and tried during the pendency of the action in the court below; but 
such an intermediate appeal shall not retard proceedings in the court from 
which the appeal is taken. [C. 73, § 3166; R., § 2634; C. '51, § 1557.] 

SEC. 4104. Mistake of clerk below. A mistake of the clerk shall not 
be ground for an appeal until the same has been presented to and acted 
upon by the court below. [C. 73, § 3167; R., § 3498.] 

Section applied: Daniels v. Claflin, 15-152: Rising v. Teabout, 73-419. 
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SEC. 4105.' Motion to correct error. A judgment or order shall not 
be reversed for an error which can be corrected on motion in an inferior 
court, until such motion has been there made and overruled. [C. '73, § 3168; 
E., § 3545.] 

When necessary: Any objection to er
roneous action of the court below, which 
might have been corrected in that court if 
attention had been called thereto, will not 
be considered if first raised in the supreme 
court: Garvin v. Cannon, 53-716. 

So held as to an objection which might 
have been raised in the lower court by mo
tion in arrest of judgment: Smith v. Warren 
County, 49-336. 

So held, also, in regard to the objection 
that the judgment was excessive, no motion 
to correct such error having been made in 
the court below: Black v. Boyd, 52-719; Dickey 
v. Harmon, 26-501; Finch v. Billings, 22-228; 
Keller «. Jackson, 58-629. 

So held, also, where the objection that the 
judgment below was improperly entered in 
vacation was not made in that court: Carmi-
chael v. Vandebur, 50-651. 

Questions of fact must be presented for 
the consideration of the trial court before 
they can be reviewed on appeal: Oitumwa 
Savings Bank v. Ottumwa, 63 N. W., 672. 

Any defense not pleaded in the lower 
court will be disregarded on appeal: Wilson 
v. Biddick, 69 N. W., 1039. 

No new issues can be presented on an ap
peal: Bull v. Keenan, 69 N. W., 433. 

Defects in the petition not in any man
ner called to the attention of the trial court 
must be deemed to have been waived: Shelley 
v.Smith, 66 N. W., 172. 

The action of the district court in per
mitting an amendment to a pleading after 
the evidence is in, will not be disturbed 
where no claim is made that the opposite 
party was surprised, no continuance was 
asked, and the record fails to show that the 
court exceeded its discretion: Weis v. Mor
ris, 71 N. W., 208. 

A party who has failed to ask for the cor
rection of a judgment in the court below, in 
a matter as to which it might have been there 
corrected, cannot complain thereof on appeal : 
Richman v. Board of Supervisors, 70-627. 

If plaintiff has failed to show himself en
titled to recovery defendant should move the 
court to direct a verdict in his favor or ask 
an instruction to that effect. He cannot 
have a reversal without motion in the lower 
court for a verdict upon the ground that the 
evidence does not sustain the allegations of 
the petition: Kirk v. Litterst, 71-71. 

An error or mistake as to the amount of 
the judgment cannot be corrected in the 
supreme court unless a motion to correct the 
same has first been made in the lower court: 
Rising v. Teabout, 73-419. But see Kenyon v. 
Iramel, 71-693. 

"Where no exceptions by appellant to any 
ruling or finding of the court below appear, 
no objections to the judgment can be raised 
on appeal: British Amer. Ins. Co. v. Neil, 76-
645. 

A judgment will not be reversed on ac
count of mere defect in the original notice 
where no motion was made in the court be

low to correct the irregularity: Qray v. Wolf, 
77-630. 

Failure of the lower court to state separate 
findings of fact and conclusions of law cannot 
first be complained of on appeal. Such error 
could have been corrected on motion in the 
lower court: Ash v. Scott, 76-27. 

The objection that the instructions read 
to the jury are not marked as given by the 
court cannot be raised for the first time on 
appeal: Fish v. Chicago, R. I. & P. R. Co., 
81-280. 

The fact that the jury in estimating the 
amount of recovery makes too large an al
lowance for certain items for which recovery 
is allowed cannot be raised on appeal where 
the attention of the lower court has not in 
some way been called to the fact: Reynolds 
v. Iowa & Neb. Ins. Co., 80-563. 

An error consisting in rendering judg
ment for a larger amount than prayed for in 
the petition, will not be considered on appeal 
if the attention of the trial court has not 
been called thereto: Yancey v. Tatlock, 93-386. 

"Where by reason of overlooking a remit
ter, the court rendered judgment for an ex
cessive amount, held, that such error would 
not be considered on appeal in the absence of 
any effort to have it corrected in the lower 
court: Ketcham v. Larkin, 88-215. 

Errors in taxation of costs cannot be 
urged in the supreme court unless motion for 
retaxation has been made in the court below: 
Hemphill v. Salladay, 1 G. Gr., 301; Yeager v. 
Circle, 1 G. Gr., 438. 

Where the costs were taxed to the defend
ant and it was claimed that there should have 
been an apportionment, but no motion was 
made to that effect in the lower court, held, 
that the order of the court would not be dis
turbed upon appeal: Cox v. Mason City & Ft. 
D. R. Co., 77-20. 

A party cannot complain in the supreme 
court in regard to the taxation of costs, un
less he has applied to the court below for a 
retaxation and appealed from the ruling on 
his application: Allen v. Seaward, 86-718. 

A taxation of costs will not be made in 
the supreme court where no motion for re-
taxation of costs has been made in the court 
below: Snell v. Dvhuque & S. C. R. Co., 88-
442. 

Motion for retrial by defendant served 
by publication: As the statute gives to a de
fendant served by publication only a right 
to retrial upon motion within a specified 
time, he cannot, on appeal, object to the 
sufficiency of the service, unless such motion 
for retrial has first been made and overruled 
in the lower court: Berryhill v. Jacobs, 19-346: 
S. C., 20-246. 

Reason of the provision: The statutory 
provision above referred to was designed to 
prevent the expense and delay of appeal 
where the error relied upon is a mere irreg
ularity, mistake or omission on the part 
of some ministerial officer, or the court it
self, which could readily be corrected in the 
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trial court on motion: Pigman v. Denney, 
12-396. 

Other cases, applying the statutory pro
vision, are as follows: Bobison v. Saunders, 
14-539; Barnes v. Hayich, 15-602; Carleton v. 
Byington, 17-579; Boyd v. Butledge, 25-271; 
Coakley v. JlcCarty, 34-105; Grimes v. Ham
ilton County, 37-290. 

Mistakes of clerk cannot be urged as ob
jections to the judgment on appeal unless a 
motion to correct such error has first been 
made in the lower court: Daniels v. Clafiin, 
15-152. 

Applicable in appeals from justices' 
courts: The same provision is applicable in 
case of appeal from the judgment of a justice 
of the peace: Smith v. Parker, 28-359; Leon
ard v. Hallem, 17-564. 

But not in case of writ of error from the 
judgment of a justice of the peace which is 
entered without jurisdiction; Holmes v. Hull, 
48-177. 

What deemed sufficient calling atten
tion of court to error: Where a motion for 
change of venue is resisted on the ground 
that the court to which it is proposed to send 
the case has no jurisdiction of such cases, 
and notwithstanding such objection the 
change is granted to such court, the error 
may be reviewed on appeal, although on mo
tion to change the order and send the case to 
a court which would have had jurisdiction 
is made by the objecting party: Sayles v. 
Deluhrey, 64-109. 

Statute not applicable: Such provision 
applies only to such errors as without mo
tion would not be called to the attention of 
the lower court: Brown v. Bose, 55-734. 

Motion to set aside default: A judgment 
hy default will not be reviewed in the su-

been made and overruled in the court below: 
Hunt v. Stevens, 25-261; Savings Bankv. HoT'i, 
41-55. 

Thus objection to judgment by default, 
that the notice was not served in time to ren
der defendant in default, cannot be raised 
on appeal if no motion to set aside default 
was made below: Pigman v. Denney, 12-396; 
McKinley v. Betchtel, 12-561. 

So held, also, as to objections to judgment 
by default, on the ground of defective man
ner of service, or defect in the notice itself: 
Fern Vark v. Van Dam, 14-232; Bethel v. Leay, 
14-592; Downing v. Harmon, 13-535; Decatur 
County v. Clements, 18-536; Pratt v. Western 
Stage Co., 27-363. 

Motion for new trial: The necessity of 
a motion being made below to correct errors, 
etc., is not removed by the following section, 
making motion for new trial unnecessary to 
secure the review of a cause in the supreme 
court: Webster v. Cedar Bapids & St. P. B. 
Co., 27-315. 

While the supreme court will not con
sider errors that have not been called to the 
attention of the trial court, it will consider 
all questions presented to the lower court 
upon which there was a ruling and exceptions 
taken when the ruling is assigned as error 
and presented in argument, although no mo
tion for new trial was made: Shipley v. Bea-
soner, 80-548. 

So held with reference to the action of the 
lower court in overruling a motion to direct 
a verdict for defendant and also overruling 
a motion for judgment for defendant on spe
cial findings, the action of the court in these 
respects being properly excepted to and the 
error therein assigned and argued: Ibid. 

And see notes to \ 4139. 
preme court until a motion to set it aside has 

SEC. 4106. Motion for new trial. The supreme court on appeal 
may review and reverse any judgment or order of the superior or district 
court, although no motion for a new trial was made in such court. [C. '73, § 
3169.] 

The preceding section applies only to 
such errors as, without motion, would not be 
called to the attention of the lower court. 
This section renders a motion for new trial 
in the lower court unnecessary in order to 
authorize the appellate court to review any 
judgment or order of the court below: Brown 
v. Bose, 55-734; Drefahl v. J'uttle, 42-177. 

Before the enactment of this statutory 
provision, held, that a judgment would not be 
reversed, on the ground that the verdict was 
contrary to the evidence, when a motion for 
a new trial upon that ground had not been 
made in the court below: Brayton v. Boone, 
19-506. 

But the question was unsettled whether a 
motion for a now trial was necessary to bring 
up for review errors of law occurring at the 
trial: Presnall v. Herbert, 34-539; Bindskqff o. 
Lyman, 16-260. 

A motion for new trial was, however, held 
not necessary in order to enable the supreme 
-court, on appeal, to review a decision upon 
the admissibility of evidence properly ex
cepted to when such decision virtually dis
poses of the whole case: McCoy v. Julien, 15-
371. 

This provision affects the remedy, and 
hence is not unconstitutional as applying to 
actions arising before its passage: Johnson v. 
Semple, 31-49. 

Nor is it in conflict with Const., art. V, ? 4, 
providing that in actions at law the supreme 
court shall be a court for the correction of 
errors. Previous to the enactment of this 
provision, that court would review, as mat
ter of law, the ruling of the lower court 
upon a motion for a new trial on the ground 
that the verdict was contrary to the evi
dence, and this act simply authorizes the 
court to treat the case as if such motion for 
a new trial was made and entered, and may 
be regarded as a standing motion in all cases: 
Coffin v. City Council, 26-515. 

Where exceptions are duly preserved in 
the course of the trial they may be brought 
up on appeal, although the motion for new 
trial is stricken from the files because filed 
too late: Beems v. Chicago, B. I. & P. B. Co., 
58-150. 

The necessity of a motion being made be
low to correct errors, etc., is not removed 
by the provision making motion for new 
trial unnecessary to secure the review of a 
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cause in the supreme court: Webster v. Cedar 
Bapids á St. P. B. Co., 27-315. 

Under this provision, however, errors of 
law committed by the judge might be re
viewed on appeal without any motion for 
new trial: Delvee v. Boardman, 20-446; Pres-
nall v. Herbert, 34-539. 

Nor does such provision dispense with the 
necessity of taking exceptions to rulings ob
jected to: Boot v. Illinois Cent. B. Co., 29-102; 
Eason v. Cestcr, 31^75. 

Where defendant moved in arrest of judg
ment, and thereupon, in order to cure the 
defect iHsisted upon, plaintiff amended his 
petition and introduced certain evidence to 
which a demurrer was sustained, the judg
ment arrested, and defendant recovered costs, 
held, that no motion for a new trial was nec
essary in order to present the exceptions, 

duly taken, on appeal: Coates v. Galena & C. 
U. B. Co., 18-277. 

All errors at law arising upon the trial, 
and to which proper and timely exceptions 
are taken, may be reviewed on appeal by the 
supreme court without having been embod
ied in a motion for new trial: Hwnt v. Iowa 
Cent. B. Co., 86-15. 

The pendency of the motion for new trial 
at the time an appeal is taken will not in any 
manner invalidate the appeal or prevent the 
supreme court from considering the errors 
assigned: Ibid. 

Even though motion for a new trial is 
not filed within such time as that it may be 
considered, yet exceptions duly taken and 
errors assigned independent of such motion 
may be reviewed: Kaufman v. Farley Mfg. 
Co., 78-679. 

SEC. 4107. F inding of facts — evidence certified. Where a cause is 
tried by the court, it shall not be necessary, in order to secure a review of the 
same in the supreme court, that there should have been any finding of facts 
or conclusions of law stated in the record, but the supreme court shall hear 
and determine the same when it appears from a certificate of the judge, 
agreement of parties or their attorneys, or, if the record shows the evidence 
to consist wholly of written testimony, then from the certificate of the short
hand reporter or clerk that the record contains all the evidence introduced 
by the parties in the trial in the court below. [C. 73, § 3170.] 

How reviewed: Before the enactment of 
this section it was held that, in order to en
able the supreme court, on appeal, to review 
the correctness of the findings of the court 
below upon the facts, exceptions must have 
been taken to such findings and a new trial 
asked for: Kelso v. Ely, 11-501; Oillett v. Fore
man, 11-512. 

Before the enactment of this section there 
was, in an action at law tried by the court 
without a jury, no way of securing the re
view on appeal of the conclusions of the 
court upon the evidence, unless there was a 
special finding of facts by the court, except 
by a motion for new trial based upon the 
ground that the judgment was against the 
evidence, and an exception to the ruling on 
such motion: Warner v. Pace, 10-391; Corner 
v. Gaston, 10-512; Roberts v. Hoyt, 12-345; All-
man v. Gilbert, 14-538; Bobison v. Saunders, 
14-539; Reynolds' Heirs v. Miller, 14-97. 

The certificate referred to cannot be made 
by the judge in vacation, unless by agree
ment of parties. The term " j u d g e " means 
the same as if the word "cour t " had been 
used: Luse v. Des Moines, 22-590. 

In the absence of the certificate, or an 
agreement of the parties, the supreme court 
cannot, on appeal, review the conclusion of 

SEC. 4108. Title of cause. The cause on appeal shall be docketed as 
it was in the court below, and the party taking the appeal shall be called 
the appellant, and the other party the appellee. [C. 73, § 3171; R., § 3508.] 

the court upon the evidence: Wormley v. 
District Tp, 45-666. 

It is only when the evidence is all before 
the supreme court that it can review a find
ing of the court below as to a question of 
fact: Van Biper v. Baker, 44—450. 

As to certificate of clerk, shorthand notes, 
etc., see notes to \ 4123. 

Assignment of errors: This section does 
not dispense with assignment of errors: Sis
ters of Visitation v. Glass, 45-154. 

Trial de novo on appeal: The section is 
applicable only in actions at law, and there
fore does not interfere with the provisions-
for securing a trial de novo in equity cases: 
Ibid.; Vinsant v. Vinsant, 47-594. 

Finding of facts, and effect thereof, see 
g 3654 and notes. 

As the finding of the court upon a ques
tion of fact in an action at law has the force 
of a verdict of a jury, the admission of im
proper evidence in such a case will be a» 
ground for reversal, as fully and to the same 
extent that it would be in an action tried by 
a jury, where it does not appear but that 
such improper evidence was considered by 
the court in its final determination of the 
case: Jaffray v. Thompson, 65-323. 

A case should on appeal be entitled as in 
the lower court: HoUenbeck v. Stearns, 73-570. 

Where a case is docketed in the supreme 

court under another title than that in which 
it is tried in the lower court the appeal will 
be dismissed: Lewis v. Minthorn, 73-80. 

SEC. 4109. Process. The court may issue all writs and processes nec
essary for the exercise and enforcement of its appellate jurisdiction. [C. 73, 
§ 3172; R., § 2635; C. '51, § 1558.] 
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SEC. 4110. Time for appealing—amount in controversy—certifi
cate. Appeals from the superior and district courts may be taken to the 
supreme court at any time within six months from the rendition of the judg
ment or order appealed from, and not afterward. No appeal shall be taken 
in any cause in which the amount in controversy between the parties, as 
shown by the pleadings, does not exceed one hundred dollars, unless the 
trial judge shall, during the term in which judgment is entered, certify 
that the cause is one in which the appeal should be allowed, and, upon such 
certificate being filed, the same shall be appealable regardless of the amount 
in controversy; but this limitation shall not affect the right of appeal in any 
action in which an interest in real estate is involved, nor shall the right of 
appeal be affected by the remission of any part of the verdict or judgment 
returned or rendered. [C. 73, § 3173; R., § 3507; C. '51, § 1973.] 

his attorney within the time required by 
statute will not excuse failure to comply 
with the statutory requirements: McNider v. 
Sirrine, 84-58. 

Securing the clerk's fees for a transcript 
is not necessarily a part of the perfecting of 
the appeal which must be completed within 
six months: Fairburn v. Goldsmith, 56-347. 

An appeal from final judgment taken 
within the proper time will raise objections 
to previous proceedings in the case although 
more than the time prescribed for taking 
the appeal has elapsed since such previous 
proceedings: Holladay v. Johnson, 12-563. 

Interlocutory orders and judgments, al
though made or rendered more than six 
months before the taking of appeal, may be 
reviewed on an appeal from the final iudg-
ment taken within the proper time: Lesure 
Lumber Co. v. Mutual F. Ins. Co., 70 N. W., 
761. 

The time for taking an appeal should be 
computed from the entry of a decree and not 
from the making of a subsequent order cor
recting a merely formal defect therein: Calef 
V. Cok, 93-679. 

Where judgment relates back: Where 
judgment is entered in vacation as of the 
preceding term, by agreement, the period 
for taking appeal will commence to run from 
the time the decision is, in fact, made, and 
not from the time to which by agreement it 
relates back: Carter v. Sherman, 63-689. 

Where the judgment appealed from bore 
date more than the prescribed length of 
time before the taking of the appeal, but it 
appeared that the cause was held under ad
visement and decided in vacation and within 
the prescribed time, without any agreement 
that judgment should be entered as of the 
last day of the preceding term, held, that the 
appeal was not barred: Kendall v. L/ucas 
County, 26-395. 

Where a decree, in an action seeking to 
have set aside a deed of real property, and 
for a reconveyance thereof, and also for an 
accounting of rents and profits and improve
ments, was rendered for reconveyance upon 
payment by plaintiff of the sum paid, with 
interest, and also the value of the improve
ments, less rents and profits, etc., and the 
case was sent to a referee to take an account, 
held, that an appeal from the decree as to 
the reconveyance, etc., must be taken within 
six months from the time such decree was 
entered, and that the questions involved 
therein could not be raised on an appeal 

I. T I M E FOR TAKING. 

I n computing the six months within 
which an appeal may be taken, the day on 
which judgment was rendered will be exclud
ed and the corresponding day at the end of 
the time included: Carkton v. Byinglon, 16-
588. 

Therefore, held, that an appeal taken 
September 30, from a judgment rendered 
March 30, was in time: Parkhill v. Brighton, 
61-103. 

Where the decision was made June 3, and 
the appeal was taken December 4, held, that 
the appeal was not in time and must be dis
missed: Sitcheyv. Fisher, 85-560. 

Where the record did not show the year 
in which the judgment of the court was 
entered nor how long after the entry of the 
judgment the appeal was taken, held, that 
there was nothing to show whether the ap
peal was taken within the time prescribed 
by law or not, and in the absence of such 
showing it would be dismissed: Qkason v. 
Collett, 77-448. 

Jurisdiction: The time of taking the ap
peal is a jurisdictional fact and must affirma
tively appear, otherwise the appeal will be 
dismissed: Wambach v. Grand Lodge, 88-313. 

Record must show: If it does not appear 
in the record when the decree was rendered 
it cannot be assumed that the notice of ap
peal was served within the time required 
and there will be a failure of the appeal for 
want of jurisdiction. The court cannot infer 
in the absence of any showing that the notice 
was served within six months after the ren
dition of the decree: Taylor v. Taylor, 63 N. 
W., 180. 

The service of the notice within the time 
specified is sufficient. It is not necessary that 
it be filed with the clerk within that time: 
Baldwin v. Tuttk, 23-66. 

While it is required that the appeal must 
be taken within six months from the rendi
tion of the judgment or order appealed from, 
it does not follow that the appeal must be per
fected within that time. So held in regard 
to the filing of transcript of shorthand re
porter's notes, which need not be within the 
time allowed for taking the appeal, provided 
the evidence is properly embodied by refer
ence in the bill of exceptions filed within 
the time allowed therefor: Hammond v. 
Wolf, 78-227. 

The fact that notice of appeal could not 
have been served upon the opposite party or 
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taken more than six months after that time, 
but within the six months after a final decree, 
based upon the referee's report, as to the 
accounting. Such decree is to be deemed 
final, although something further is required 
to be done afterwards: McMurray v. Day, 
70-671. 

Where a decree was rendered in a cause, 
adjudicating all the issues between the orig
inal parties, but the final disposition of the 
cause was delayed by reason of an interven
tion, held, that the time for taking an appeal 
from the decision of the issues between the 
original parties commenced to run from the 
time of such first decree, and its correctness 
could not be called into question in any ap
peal taken after six months from such decree: 
Carter v. Davidson, 73-45. 

Ruling: on motion for new trial: An ap
peal taken within six months from the deci
sion of the court on a petition for a new trial, 
but more than six months from the rendition 
of the judgment upon the verdict, does not 
bring up for review the action of the court 
in rendering such judgment and its proceed
ings prior thereto, the appeal therefrom be
ing barred: Cohol v. Allen, 37-449; Carpenter 
v. Brawn, 50-451. 

Where judgment is entered and after
wards a motion for new trial is made and 
overruled, an appeal from the judgment must 
be taken within six months after the entry 
thereof, and an appeal from the overruling 
of the motion for a new trial will not raise 
any question not involved in the ruling upon 
such motion: Patterson v. Jack, 59-632. 

An appeal in an equity case not taken 
until more than six months after the rendi
tion of judgment, although within six months 
from the time of the overruling of a motion 
for a new trial, does not bring up for consid
eration in the supreme court any of the pro
ceedings of the court prior to the filing of 
the motion, and therefore does not enable 
the court to try the case de novo: Bosch v. 
Bosch, 66-701. 

Where petition has been filed under the 
provision of § 4091 for new trial, an appeal 
may be taken from an order of the court 
striking such petition from the files, although 
the appeal is taken more than the specified 
time after the rendition of the judgment 
which it is sought to set aside in the petition 
for new trial: Wishard v. McNeil, 78-40. 

II. AMOUNT I N CONTROVERSY. 
Must exceed one hundred dollars: If the 

amount is just one hundred dollars there can 
be no appeal without a certificate: Thurston 
v. Lamb, 90-363. 

Determined by the pleadings: To justify 
an appeal it must appear from the pleadings 
that it was possible for the court, consistently 
therewith, to render judgment against one 
of the parties to the action for more than one 
hundred dollars: Madison v. Spitznogle, 58-
369. 

The amount in controversy is to be deter
mined from the pleadings and not the judg
ment: Fullerton v. Cedar Bapids & M. C. B. 
Co., 70 N.W., 106. 

When the amount in controversy appears 
by the pleadings to exceed one hundred dol

lars an appeal may be taken, and it is imma
terial that, upon the trial, the evidence does 
not support the claim to that amount: Ormsby 
v. Nolan, 69-130. 

Where a petition alleged that the value 
of the property in controversy was $100, and 
that plaintiff had sustained damages in the 
sum of $25, and the prayer asked for judg
ment for $125 and costs, held, that the amount 
in controversy was more than $100, and suf
ficient, upon appeal, to give the court juris
diction without the certificate of the tr ial 
judge: Buiter v. Plate, 77-17. 

Where there cannot be a judgment under 
the pleadings for either party for more than 
$100, the case is not appealable without the 
certificate of the judge: Buckland v. Shep-
hard, 77-329. 

Therefore, where plaintiff's claim of $68.61 
was admitted except $4.62, and defendant's 
claim of $102.06 was denied, held, that the 
amount in controversy was less than $100 
and could not be appealed without certifi
cate: Ibid. 

Where defendant interposes as a counter
claim a cause of action which was barred at 
the time it was interposed, such counter
claim being available to him only to the 
extent of the extinguishment of plaintiff's 
cause of action, the amount in controversy 
is not the entire amount of the counter-claim, 
but the amount of plaintiff's claim: SchuUz 
v. Holbrook, 86-569. 

In a controversy where the amount sued 
for exceeded $100 but the amount in contro
versy under the petition for intervention is 
less than $100, the intervenor cannot appeal: 
Fillmore v. Hintz, 90-758. 

Where under the pleadings a judgment 
could not have been rendered in favor of a 
plaintiff for $100 he cannot appeal from a 
judgment denying him relief, even though 
the amount involved with reference to the 
other parties is sufficient to warrant an 
appeal: Central City v. Treat, 70 N. W., 110. 

The allegations and not the prayer of the 
pleading govern in determining the amount 
in controversy: Cooper v. Dillon, 56-367; Nash 
v. Beckman, 86-249; Matt v. Nelson, 69 N.W., 
553. 

The amount in controversy is to be deter
mined from the body or charging part of the 
petition, and if, consistently with the plead
ings, a judgment might be rendered for more 
than one hundred dollars, the case is appeal
able without certificate: Thompson v. Jack
son, 93-376. 

The amounts of the original claim and a 
counter-claim cannot be added together in 
determining the amount in controversy un
der this section: Madison v. Spitznogle, 58-
369; Fox v. Duncan, 60-321. 

Part admitted: Where defendant con
cedes a part of the claim, the amount in con
troversy is the part not admitted: Thompson 
v. French, 57-559. 

Thus, if by tender defendant reduces the 
amount of plaintiff's claim which is con
tested to not exceeding one hundred dollars, 
there can be no appeal without a certificate: 
Marlow v. Marlow, 56-299. 

If plaintiff's claim is admitted and a 
counter-claim interposed, the counter-claim 
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determines the amount in controversy: Alsip 
v. Hard, 38-697. 

Where defendant claims a credit of more 
than one hundred dollars on a claim for less 
than that amount, but does not interpose a 
counter-claim, the amount in controversy 
does not exceed the plaintiff's claim: Kurtz 
v. Hoffman, 65-260. 

Part of claim abandoned: Where the 
plaintiff claims more than one hundred dol
lars, but no evidence is introduced in sup
port of a part of it, so that such part may be 
deemed abandoned, such part will not be 
considered in determining the amount in 
controversy: Ibid. 

If by reason of dismissal of a part of plain
tiff's cause of action the amount in contro
versy is reduced below one hundred dollars, 
the right of appeal does not exist: Cooper v. 
Wilson, 71-204. 

So by amending after verdict plaintiff 
may reduce the amount of claim so as to pre
vent the right of appeal: Wilson v. Hawkeye 
Ins. Co., 74-212. 

Where a verdict is rendered for plaintiff 
for more than one hundred dollars, but the 
plaintiff takes judgment for less than that 
amount, the amount in controversy is thus 
reduced so that defendant cannot prosecute 
an appeal: Nevada v. Klum, 76-428. 

Plaintiff may reduce the amount in con
troversy below the amount required in order 
to sustain an appeal, by waiving his claim to 
a part of the amount sought tobe recovered: 
Farley v. Geislieker, 78-453. 

A tender accepted pending the suit, and 
admitted in the answer, reducing the amount 
in recovery to less than $100, prevents appeal 
from the judgment without certificate of the 
judge: Hassett v. Germania Building Asso
ciation, 78-386. 

A party may by amendment after verdict 
reduce the amount claimed to less than $100, 
and thereby prevent appeal except on certifi
cate of the judge: Gieger v. Chicago & N. W. 
B. Co., 80-492. 

The question in controversy is to be de
termined by the pleadings, and cannot, by 
an amendment made after the verdict, and 
after it is too late to secure a certificate from 
the trial judge, be so reduced as to preclude 
the taking of an appeal: Sharp v. Nelson, 93-
466. 

Consolidation: In a controversy where 
three cases, involving causes of action in 
favor of the same plaintiff against three dif
ferent defendants, but similar in nature were 
by consent consolidated, and tried as one 
case, and the total amount in controversy and 
thus consolidated exceeded one hundred dol
lars, held, that there might be an appeal in 
the whole case as consolidated, although the 
three cases separately would not have in
volved one hundred dollars each: Tuthill 
Spring Co. v. Smith, 90-331. 

Consolidation oi actions on appeal from 
a justice, whereby the amount in controver
sy is increased to over one hundred dollars, 
will entitle to an appeal: Brock u. Ban; 70-
390; Edwards v. Cosgro, 71-296. 

Interest included: Where an action to 
set aside a previous judgment for one hun
dred dollars and costs was brought a year 

after the rendition of such judgment, held, 
that the interest accrued on the judgment 
would be included in determining the amount 
in controversy: Dry den v. WyUis, 51-534. 

Where the claim in controversy is for one 
hundred dollars and interest from commence
ment of suit, it is sufficient to entitle to an 
appeal: Koltze v. Messenbrink, 74-242; Griffin 
v. Harriman, 74-436. 

Where writ of error was brought in the 
circuit court to review the judgment of a 
justice of the peace for one hundred dollars, 
held, that interest accrued on the judgment 
before suing out the writ of error would be 
included in determining the amount in con
troversy in the circuit court, and that the 
amount involved exceeded one hundred dol
lars: Holmes v. Hull, 48-177. 

But in case of an appeal from a judgment 
of a justice of the peace for one hundred dol
lars, held, that the amount in controversy in 
the circuit court was to be determined by 
the pleadings in the justice's court, and that 
interest on the justice's judgment could not 
be included: Hays v. Chicago, B. é Q. Ii. Co., 
64-593. 

Costs taxed in the case and included in 
the judgment cannot be considered in de
termining the amount in controversy. That 
depends upon the pleadings: Hakes v. Dott, 
54-17; Bradenberger v. Bigler, 68-300. 

In an action to subject real estate to the 
payment of a judgment for fine and costs for 
illegal sale of liquors, the costs are to be in
cluded in determining the amount in con
troversy: State v. McCulloch, 77-450. 

Costs in justice's court: In an appeal 
from the action of a court on appeal from a 
judgment before a justice of the peace, the 
costs in the justice's court cannot be in
cluded in determining the amount in con
troversy: Ardery v. Chicago, B. & Q. B. Co., 
65-723. 

In an action of replevin wherein defend
ant does not claim ownership of the property 
but only an interest therein, less than one 
hundred dollars in value, such interest and 
not the entire value of the property deter
mines the amount in controversy: Mdlxme v. 
Livingston, 54r-458; Davis v. Upright, 54-752. 

Appeal dismissed: Where the amount in 
controversy does not exceed one hundred 
dollars, and there is no certificate of the 
judge, the appeal will be dismissed: Har
rington v. Pierce, 38-260. 

Amount must appear to defeat jurisdic
tion: As the supreme court has appellate 
jurisdiction in every case not falling within 
the exception of the statutory provision as 
to amount in controversy, the fact as to the 
amount, to bring a case within the exception 
and defeat the jurisdiction of the supreme 
court on appeal, must affirmatively appear: 
Babcock v. Board of Equalization, 65-110; 
Henkle v. Keota, 68-334. 

This provision as to the amount in contro
versy applies only to cases where the amount 
in controversy as shown by the pleadings 
does not exceed one hundred dollars. I t does 
not have reference to cases where the plead
ings show no amount in controversy: District 
T'p v. Independent District, 72-687. 

To defeat the jurisdiction of the supreme 



1648 
§ 4110 PROCEDURE IN THE SUPREME COURT. Tit. XX, Ch. 2. 

court on account of the amount in contro
versy not being sufficient, it must affirma
tively appear that the case falls within the 
limitations of this section, and therefore an 
appeal will lie in proceedings to abate a 
liquor nuisance although nothing appears as 
to the amount involved: Farley v. Qeisheker, 
78-453; Oeyer v. Douglass, 85-93. 

In a controversy where the amount in 
controversy does not appear the supreme 
court has jurisdiction to entertain the appeal: 
Democrat Publishing Co. v. Lewis, 90-304. 

III . CERTIFICATE AS TO QUESTION 
INVOLVED. 

[The following decisions were under prior 
provisions as to certificate, differing from 
those of this section.] 

Must state the question: I t is not suffi
cient that the certificate of the judge states 
that the case " involves the determination of 
a question of law, ' ' etc., but it must state the 
question of law upon which the decision of 
the supreme court is desired. (So held in 
pursuance of a rule of court requiring the 
question to be set out, overruling in this re
spect Fell v. Burlington, C. B. Se M. B. Co., 
43-177, decided before the adoption of such 
rule.) If the question is not thus set out 
where a certificate is necessary, the appeal 
will be dismissed: King v. Derby, 51-11; Wetz 
v. Austin, 51-342; Minnich v. Chicago, B. I. & 
P. B. Co., 51-363; Throckmorton v. Horion, 
52-737; Dawley v. Houck, 53-733. 

And such rule of the court is not void as 
limiting the jurisdiction of the court further 
than authorized by statute: Wüson v. Iowa 
County, 52-339. 

The question must be one of law, as dis
tinguished from one of fact, and the certifi
cate must specifically point out the questions 
of law, which must not be mingled with 
questions of fact: Gillooby v. Chicago, M. & 
St. P. B. Co., 61-53; Chilton v. Chicago, B. I. 
&P.B. Co., 72-689. 

The certificate must present a question 
of law and not one of fact: Boss v. Hardin 
County, 62 N. W., 844. 

The certificate must be complete in itself. 
The question of fact necessary to be consid
ered in connection with the question of law 
involved must be decided by the district 
court and not left for the determination of 
the supreme court: Tucker v. Anderson, 66 N. 
W., 754. 

The certificate should not submit ques
tions of fact: Biddle v. Fletcher, 72-454. 

It is not sufficient that the certificate 
states that " a question " is involved; it must 
state that the case involves " a question of 
law:" Kierulff v. Adams, 40-31, 

Questions presented in a particular case 
held not to be questions of law: Landers v. 
Boyd, 59-758. 

"Where the court is required to determine 
the law on a given state of ultimate facts, as 
certified, all of the necessary facts should be 
found by the trial court: Vreelandv. Ellsworth, 
71-347. 

Each question certified should present a 
question of law distinct from other questions 
of law and fact, and where the certificate 
of the trial judge contained questions in
volving the consideration of evidence and its 

weight and effect, held, that such questions 
were questions of fact, of which the court 
had no jurisdiction: Bensley v. Chicago & 2V. 
W. B. Co., 79-266. 

Here abstract questions: The statute 
does not contemplate that mere abstract 
questions of law shall be certified, but only 
such as are decisive of the case: Eckert v. 
Picket 59-545; Breneman v. Burlington, C. B. 
& N. B. Co., 92-755. 

Certificate must state the questions : The 
certificate must point out the questions upon 
which it is desirable to have the opinion of 
the court in such a way as to be intelligible 
in and of themselves, without requiring the 
court to examine the whole case and deter
mine what the questions are: Hawkeyelns. 
Co. v. Lewis, 63-514. 

The certificate must be sufficiently ex
plicit and definite to explain itself without 
reference to the record or any part of it: 
Meeker v. Chicago. M. & St. P. B. Co., 64-641; 
White v. Beatty, 64-331; Bower v. Kavanaugh, 
62-757. 

"Where the question requires an examina
tion of the facts presented in the record in 
order to determine what question is to be 
decided by the supreme court, it will not be 
considered: Stern v. Sample, 65 N.W., 304. 

The questions certified should embrace 
statements of the specific facts which are 
to be taken into consideration by the court; 
it is not sufficient to refer generally to the 
facts as shown by the evidence: Brown v. 
Pétrie, 56-209. 

A certificate of the judge which fails to 
indicate the specific question or questions to 
be determined, but presents the whole case 
and every question involved therein, with
out showing what they are, or what one or 
more of them it is deemed desirable to pre
sent for determination, is not sufficient: 
Dunn v. Zoller, 61-227. 

The certificate must contain the abstract 
question of law which it is desired the su
preme court shall determine. I t will not 
make an examination of the record in order 
to determine what ruling it is desired to re
view: Buchanan County Bank v. Cedar Bap-
ids, I. F. & N. W. B. Co., 62-494; Long v. 
Chicago, M. & St. P. B. Co., 64-541. 

A question of law should be plainly set 
out in the certificate: McLenon v. Kansas 
City, St. J. t& C. B. B. Co., 69-320. 

The certificate should point out the ques
tion to be determined and recite the facts 
upon which the question of law arises, so that 
it may be determined without resorting to 
the evidence in the case. I t is not sufficient 
to refer the court to the "record and ask it to 
determine whether there was error in par
ticular matters: J bid. 

The certificate must set out and define the 
question which it is thought desirable to 
nave determined, and the question set out 
should be so explicit as to render an exam
ination of the record unnecessary: Bennett v. 
Parker, 67-451. 

I t is not proper to certify a general ques
tion which cannot be fully determined with
out à search of the entire record and a de
termination of two or more questions: 
Wheaton v. Foster, 58-661. 

Where the certificate stated that there 
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was a question of law involved in certain in
structions which involved more than one 
question, and did not point out which one it 
was desired to have determined, held, that it 
was not sufficient: Oregg v. White, 55-744. 

Several questions must be so stated that 
the supreme court can readily ascertain the 
point to be determined, and that it is a ques
tion of law. Questions of law and fact can
not be mingled together under the guise of 
a question of law: Centerville v. Drake, 58-564. 

The certificate in particular cases held 
sufficient: Nichols v. Wood, 66-225; Chandler 
v. Loomis, 87-151. 

The supreme court will not look at the 
testimony to satisfy itself as to the question 
certified. Without the facts being specif
ically found, no question of law arises: Des 
Moines Insurance Co. v. Briley, 79-485. 

It is not necessary to set out the testimony 
or the record of the proceedings below fur
ther than to show that the question certified 
is involved in the case: Ibid. 

The certificate must point out the question 
upon which the opinion of the supreme court 
is desired so explicitly as to render the ex
amination of the record unnecessary, and the 
court will not look to the record to ascertain 
what question it is called upon to determine; 
but when the question is explicitly certified 
and it is claimed that it did not arise in the 
case the court will look to the record to de
termine that question: Martin Steam Feed, 
etc., Co. v. Olive, 82-122. 

Matters not appearing in the certificate 
cannot be considered. The court will look 
to the record to see if the questions certified 
are involved in the case, but will not decide 
questions not certified: Jennings v. Bacon, 84-
401. 

It is not sufficient to state in the certificate 
the facts and conclusions of law upon which 
a ruling of the court was made, but it must 
present some question as to such facts and 
conclusions for the determination of the su
preme court: Campbell v. Lewis, 83-583. 

Examination of the record: The court 
will sometimes look at the record for the pur
pose of determining whether the question 
certified properly arises in the case, and will 
refuse to consider the question if it appears 
that it has not been properly raised: Swails 
v. Cissna, 61-693; McLenon v. Kansas City, 
St. J. & G. B. B. Co., 69-320. 

The court will not, upon a certificate, 
-consider an instruction differing from that 
which appears by the record to have been 
given in the case: Cunningham v. Chicago, 
B. & Q. B. Co., 67-514. 

The court cannot answer questions certi
fied but which are not presented in the 
record: Ibid.; Miller v. Buena Vista County, 
68-711. 

And the court will not consider a certifi
cate sufficiently specific which requires ex
amination of the record to determine what 
the question certified is: Votaw v. Corwin, 
62-39. 

Certificates held defective: A certificate 
-of a question as to whether judgment could 
be rendered for a party "upon the agreed 
statement of facts filed in the case," held not 
sufficient: Doimley v. Houck, 53-733. 

104 

Held, in a particular case, that the cer
tificate did not sufficiently point out the 
question of law upon which the opinion of 
the supreme court was desired: Fitch v. 
Flynn, 58-159. 

In cases which come before the supreme 
court only upon a question certified by the 
judge of the lower court, the supreme court 
has jurisdiction only to determine such ques
tions of law as may be certified. If the ques
tion certified is one of fact, it cannot be de
termined: Hanna v. Collins, 69-51. 

Must set out question: A certificate 
which does not set out the question of law 
upon which it is desirable to have the opinion 
of the supreme court is not sufficient: Bra-
denberger v. Bigler, 68-300. 

A certificate is not sufficient which asks 
whether certain action was erroneous " in 
view of all the evidence in the case: " Gil-
looby v. Chicago, M. & St. P. B. Co., 61-53. 

Where the appellant's abstract failed to 
show that the judge's certificate stated that it 
was desirable to have the opinion of the su
preme court on the question certified, held, 
that the supreme court did not acquire any 
jurisdiction by the appeal: MiUiken v. Daugh-
erty, 59-294. 

Sufficiency of evidence: While the suffi
ciency of the evidence to support a verdict 
may, in a certain sense, be said to be a ques
tion of law, yet it is not such a question as 
can be certified: Hudson v. Chicago & N. W. 
B. Co., 59-581. 

Questions involved: The certificate must 
state that the questions certified are involved 
in the case: Van Sickle v. Downs, 72-624; Ball 
v. Van Biper, 74-146; Beach v. Donovan, 74-
543; Estey v.Yetmeir, 65 N. W., 327; Smith v. 
Smith, 68 N. W-., 721; Connor v. Bennke, 69 
N. W., 414; Hiatt v. Nelson, 69 N. W., 553. 

Where a certificate fails to state that a 
determination of the questions presented in 
it was involved or essential in the case, the 
court acquires no jurisdiction on appeal: 
Beeler v. Garrett, 76-231. 

The certificate must show that the ques
tion was involved in the case, and the supreme 
court will not go beyond the certificate and 
examine the record to determine that fact: 
Ellis v. Keokuk, 62 N. W., 660. 

Where questions certified call for answers 
in the nature of conclusions based upon the 
determination of several distinct questions 
of law, and cannot be answered without con
sidering these questions, and answering each 
severally, they are not such as are contem
plated by the statute. The court cannot be 
called upon to determine all the law ques
tions in the case by a general question which 
brings them all up for consideration. Ques
tions of doubt, and those only, should be spe
cifically and separately stated: Hawkeye Ins. 
Co. v. Erlandson, 84-193. 

Where a certificate is not one such as is 
required by statute, the supreme court will 
dismiss the appeal, although the objection is 
not made by the parties. The question is 
jurisdictional: Ibid. 

The certificate must on its face show the 
jurisdictional facts. It is not sufficient to 
state that the cause involves questions on 
which it is desirable to have the opinion of 
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the supreme court, but it must also state 
that the questions certified are involved in. 
the case: Lamb v. Boss, 84-578. 

Questions not involved in the case will not 
be considered, though certified, nor will 
questions involved be considered when not 
certified: Piekerell v. Hiatt, 81-537. 

Where the certificate in a case involving 
less than one hundred dollars recited the 
ultimate facts established by the evidence, 
and upon which the questions certified de
pended, held, that the certificate was sufficient 
to enable the court to consider the case: Wine-
lander v. Jones, 77-401. 

Where the answer to a question certified 
depends upon a fact not appearing in the 
certificate the question cannot be deter
mined: Courtright v. Singer Mfg. Co., 77-317. 

Only such questions as are presented in the 
certificate will be considered and the court 
cannot consider an agreed statement of facts 
presenting questions outside of those stated 
in the certificate as adding to the certificate. 
The court may look to the record to see that 
the questions certified are involved but not 
for the purpose of ascertaining and deter
mining questions not certified: Lawrence v. 
Brown, 91-342. 

Questions must be such, as arise and are 
argued: I t is not the province of the supreme 
court to decide questions certified but not 
argued, nor questions argued but not certi
fied, nor questions certified and argued where 
it is shown that they do not arise in the case: 
Spiesberger v. Thomas, 59-606. 

Questions not certified: Only such ques
tions as are presented in the certificate will 
be considered: Thorpe v. Dickey, 51-676; Mil
ler v. Haley, 66-260. 

The supreme court has no jurisdiction in 
such cases to determine any questions except 
those certified: Ardery v. Chicago, B. & Q. B. 
Co., 65-723; Vreeland v. Ellsworth, 71-347; Chil
ton v. Chicago, B. I. & P. B. Co., 72-689. 

Although as a rule only the question cer
tified will be considered, yet the court may 
inquire into the jurisdiction although such, 
question is not certified to it: Hodges v. Tama 
County, 91-578. 

Questions presumed to have arisen: 
Where the question is certified by the trial 
judge, it will be presumed that it arises in 
the case unless it is shown affirmatively 
otherwise: Nome v. Chase, 60-261. 

It will be presumed that the facts are cor
rectly found, whether any finding appears of 
record or not, unless the contrary appears: 
Thorpe v. Dickey, 51-676. 

Questions certified will be presumed to 
have been involved in the case; but where it 
is claimed by the appellee that such ques
tions did not arise in the case the supreme 
court will look into the record to determine 
that fact: Parker v. Michaels, 74-209. 

The court will not go back of the record 
to determine whether an assumption of facts 
therein is warranted: Miller v. Haley, 66-260. 

Or whether the case involves the question 
of law stated in the certificate: Curran v. 
Fxceteior Coal Co., 63-94. 

Presumption as to facts; remanding: 
The presumption being that the court found 
the fact upon which the question of law is 

based, and that such fact appeared of record, 
upon a determination of the question of law 
the case may be remanded for final judg
ment, and the party will not be entitled to a 
further trial unless on account of newly-dis
covered evidence: Andrews v. Burdick, 64-
692. 

Provisions constitutional; cases in 
equity: The statutory provision requiring a 
certificate in cases involving less than the 
amount named applies to chancery cases as 
well as actions at law, and as thus applied is 
not unconstitutional, as depriving a party in 
such cases of a right of appeal and trial de 
novo. It amounts simply to a restriction or 
regulation of appeals in such cases: Andrevis 
v. Burdick, 62-714; Johns v. Pattee, 61-393; 
Teager v. Landsley, 69-725. 

Time of making certificate: The certifi
cate of the judge must be made at the time 
of the trial, and before the adjournment of 
the term of court at which the judgment is 
rendered: Fallon v. District T'p, 51-206; In
dependence v. Purdy, 48-675; Bose v. Wheeler, 
49-52; Lomax v. Fletcher, 40-705; Bivers v. 
Cole, 38-677; Hershfield v. First Nat. Bank, 
39-699; Nicely v. Bogers, 39-441; Morrison v. 
Boss, 90-524. 

The parties cannot by stipulation provide 
that the certificate may be made in vacation: 
Fallon v. District T'p, 51-206. 

The certificate must be given at the time 
of the trial, unless delayed upon order or for 
cause: Angus v. Shannon, 60-311. 

Where the date of certificate shows that 
it was given after the term at which the case 
was tried it cannot be considered: Sayles v. 
Smith, 71-241. 

The certificate must be made when the 
cause is decided and judgment entered: 
Powers v. Illinois CentralB. Co., 66 N.W., 76. 

Where the motion for a new trial was 
ruled on at 10 a. m. and a certificate of appeal 
was not signed by the judge until 2 p. m., held, 
that the certificate was not signed too late: 
Courtright v. Singer Mfg. Co., 77-317. 

The certificate must be made at the time 
of the trial and then made a part of the rec
ord, and where a certificate was filed on the 
day following that on which the case was 
tried and determined, held, that it could not 
be considered: Brown v. Grundy County, 78-
561. 

The certificate must be signed by the trial 
judge at the term at which the case is tried. 
A signature afterwards made nunc pro tunc 
will not give the supreme court jurisdiction, 
even though the failure to sign the certificate 
at the term was an oversight on the part of 
the judge: Hinesley v. Mahaska County, 69-
511. 

The certificate cannot be properly made 
until the case is finally disposed of, as by the 
ruling on a motion vacating a judgment and 
granting a new trial: Hickok v. Buell, 51-655. 

The making and filing of a certificate dur
ing the same term, but subsequent to the 
rendition of judgment, is not sufficient; it 
must be made by the time the final judgment 
is rendered: Foye v. Walker, 62-251; Schuüz 
v. Holbrook, 86-569. 

Where the certificate was filed after judg
ment, but it did not appear when it was 
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signed, held, that the appeal would be dis
missed: Hakes v. Dott, 54-17; Callarían v. 
Kossuth County, 62 N. W., 784. 

Where the certificate was entitled of a 
proper term, but did riot show when it was 
made, nor that it was made at the time of the 
trial, or even during the term of the trial, 
Mid, that i t was not sufficient: Babcock v. 
Chickasaw County, 60-752. 

Where i t appears that the certificate was 
signed at the proper time it will be presumed 
that it was also filed in proper time: Long v. 
Chicago, M. & St. P. B. Co., 64-541. 

Not a matter of r ight: The purpose of 
the law in requiring a certificate in such 
cases was to prevent appeals in such cases in 
which the amount is trifling, unless there is 
an important question of law involved which 
should be decided in order that the decision 
may serve as a precedent, and the trial 
judge should not give a certificate unless he 
deems such question to be involved: Meeker 
v. Chicago. M. & St. P. P. Co., 64-641. 

Cannot be stipulated for: The parties 
cannot stipulate that the judge shall give a 
certificate in such cases. It is not a right of 
the unsuccessful party to have the certificate, 
and it can only properly be made where the 
judge believes it to be desirable for the 
proper administration of justice that some 
specified question in the case should be set
tled by the court of last resort: Fallon v. 
District Tp, 51-206. 

Appellant cannot question the correctness 
of a certificate given by the trial judge, 
stating the questions on which the opin
ion of the supreme court is desired. The 
court is not bound to give any certificate at 
all, and if the appellant does not get the 
questions certified which were tried he is 
not bound to appeal: Hagerv. Adams, 70-746. 

The certificate is jurisdictional: The 
sufficiency of the certificate is a jurisdic
tional matter, and if it is not sufficient the 
court will take notice of it, although the ob-

White v. Beatty, 64-331. 

Jurisdiction is conferred by the certifi
cate and not by the pleadings or the evi
dence: Beach v. Donovan, 74-543. 

Assignment of errors: The suggestion 
in Andrews v. Burdick, 62-714, that an as
signment of errors will not be necessary in 
an equity case tried upon certificate made 
under this section has no application in gen
eral to errors of law in equity cases, and 
there must be an exception and assignment 
of errors as to ruling on questions of law in 
such cases as any other case at law: Exchange 
Bank v Pottorfe, 65 N. W., 312. 

IV. INTEREST IN R E A L ESTATE. 
Where the case involves the right of the 

public to occupy and use real estate as a 
highway, an interest in real estate is in
volved within the meaning of this section: 
McBurney v. Graves, 66-314. 

The fact that it is sought to establish a 
lien, special or general, upon real estate, 
does not make the case one involving an in
terest in real property, authorizing an ap
peal without regard to the amount in con
troversy: Colyar v. Pettit, 63-97; Johns v. Pat-
tee, 61-393. 

Therefore, held, that an action to fore
close a mechanic's lien was not within the 
exception: Andrews v. Burdick, 62-714. 

A case involving the enforcing of a lien 
for less than one hundred dollars cannot be 
brought to the supreme court on appeal with
out the certificate required. A mortgage 
conveys no interest or title in the real prop
erty; the interest of the mortgagee, there
fore, is not such an interest as gives rise to 
a right to appeal without regard to the 
amount involved: Brown v. Smith, 76-315. 

An action to quiet title as against a sher
iff's deed, on the ground that the property 
was plaintiff's homestead, " involves an in
terest in real estate, ' ' and may be appealed 
without a certificate regardless of the amount 
in controversy: Jones v. Blumenstein, 77-361. 

jection is not made: 
SEC. 4111. Appeal by co-parties. A part of several co-parties may 

appeal; but in such case they must serve notice of the appeal upon those 
not joining therein, and file proof thereof with the clerk of the supreme 
court. [C.73, §3174; R., §3517; C'51, §1979.] 

Co-parties: It is essential in an appeal defendants: Webster v. Cedar Rapids <& St. 
from the decree in a partition proceeding 
taken by one defendant that notice of appeal 
be served upon his co-defendant, otherwise 
the supreme court cannot review a ruling 
which would necessarily affect the interest of 
such co-defendant, and the appeal will be 
dismissed: Hunt v. Hawley, 70-183. 

Failure to serve notice upon co-parties is 
not jurisdictional, but the court can con
sider such questions in the case as affect 
only the rights and interests of the appellant 
and the adverse .party: 'Moore v. Held, 73-
538; Wright v. Mahaffey, 76-96; Kellogg v. 
Colby, 83-513; Soukup v. UnionInv. Co.,84-448. 

Where the supersedeas bond recited ex
pressly that one of two defendants alone had 
appealed, and such defendant's name alone 
appeared in the heading of the notice of 
appeal, held, that he only could be consid
ered as having appealed, although the body 
of the notice spoke of the appeal being by 

P. B. Co., 27-315. 
One defendant cannot upon appeal com

plain of any error which results in injury 
only to his co-defendant: Eyre v. Cook, 9-185. 

This section does not apply to an appeal 
by plaintiff where there are two or more de
fendants, and service on all the co-defend
ants is not requii ed for the perfection of the 
appeal: Payne v. Baubinek, 82-587. 

Where it appeared that the real party in 
interest was not a party to the appeal, and 
where no notice of appeal had been served 
on her by the appellant, held, that the appeal 
would be dismissed: Day v. Hawkeye Ins. 
Co., 77-343. 

In a proceeding for an assignment of 
dower, involving the rights of different par
ties, an appeal was taken by one of such par
ties, but no notice thereof was served on hi.j 
co-defendants. Held, that the appeal must be 
dismissed: Laprell v. Jarosh, 83-753. 
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Where defendant in a divorce suit ap
peared to be insane and was not represented 
by guardian ad litem, but no objection on that 
ground was taken until the tiling of argu
ments on final submission, held, that such ob
jection was too late: Tiffany v. Tiffany, 84-
122. 

Failure to serve notice by one appellant 
upon a co-party will not affect the jurisdic
tion of the appeal but the court can consider 
only such questions in the case as may be 
tiatermined between the appellant and appel
lee and not those affecting the co-party as to 
whom the appeal is not effected: Fisher r. 
Chaffee, 64 N. W., 662: Brundage v. Chene-
wrth, 70 N. W., 211. 

Where the determination of an appeal 
will affect the interest of co-parties not 
served with notice the question cannot be 
determined although appearance by them is 
voluntarily entered. Jurisdiction cannot be 
conveyed on the court by consent: Ash v. 
Ash, 90-229. 

Where the suit is brought against a surety 
without joining his principal an appeal may 
be taken by the surety without notice to 
sueh principal: Marshall County v. Knoll, 69 
N.W., 1146. 

The fact that in the trial of the case the 
same counsel appeared for co-parties does 
not entitle one of them to take advantage of 
an appeal effected by him in which the 
former does not join: Epewter v.Montgomery 
County, 67 N.W., 93. 

Must be par ty to the record: One who 
bas not had himself made a party to the rec
ord cannot appeal from the judgment, al
though having an interest therein: Borgal-
¡hous v. Farmers', etc., Ins. Co., 36-250; Fergu-
mn ». Board of Supervisors, 44-701. 

If a person having an interest in the re
sult desires to question the action of the 
court, he should apply to be made a party. 

SEC. 4112. Par t ies not joining. Co-parties, refusing to join in an 
appeal, cannot afterwards appeal, or derive any benefit therefrom, unless 
from the necessity of the case, but they shall be held to have joined, and 
be liable for their proportion of the costs, unless they appear and object 
thereto. [C. 73, §§ 3175-6; R., §§ 3518-19; C. '51, §§ 1980-1.] 

Until he is thus made a party he is in no 
way liable for costs, and therefore cannot be 
allowed to interfere with the rights of the 
original parties in the suit by appeal: State 
ex rel. v. Jones, 11-11.' 

If such a person should apply bo be made 
a party and his application be refused, such 
refusal might be investigated upon appeal: 
Phillips v. Shelton, 6-545. 

Where the complainant simply asks to 
redeem, a senior incumbrancer may appeal 
from an improper order in permitting the 
redemption, so that he does not get the full 
amount due on his mortgage, although he 
did not answer the bill: White v. Hampton, 
13-259. 

The parties for whose benefit suit is 
brought or defended, under \ 3464, are not 
parties in such sense as to have the right of 
appeal: Fleming v. Mershon, 36-413. 

In an action against the unknown owners 
of certain land, held, that there could be no 
appeal on behalf of the land, or the owners 
thereof, unless some one appeared in the ac
tion and made himself a party as the owner: 
Fuller v. Unknown Owner, etc., 9-430. 

Persons for whom plaintiff sues, but not 
named in the petition as plaintiffs, cannot 
appeal. And plaintiff in such a case has no 
ground to complain if the court strikes from 
the petition such parts thereof as have refer
ence to such plaintiffs not named: Yarish v. 
Cedar Bapids, I. F. & N. W. B. Co., 72-556. 

Where an executor has made a sale of 
real estate which is set aside on application 
in the lower court, the executor has such in
terest therein as to entitle him to appeal: In 
re Estate of Bagger, 78-171. 
• A deceased party cannot appeal nor can 

the right of his estate be adjudicated if an 
appeal in form is taken; Tracy v. Boberts, 59-

A party who has not appealed cannot in
sist upon other or different relief from that 
awarded him in the court below: Alexander 
v. Buffmgton, 66-360; Devoe v. Hall, 60-749. 

A party not appealing can have no relief: 
Huff v. Olmstead, 67-598; Lamb v. Council 
Bhtffslns. Co., 70-238. 

Parties who do not join in the appeal can
not present questions affecting their claims 
or interest not involved in the questions 
arising upon the appeal as taken by appel
lant. They can have no modification of the 
decree: Butler v. Burkley, 67-491. 

If a co-defendant does join in the appeal, 
appellant may thereupon urge any objection 
as to the judgment against his co-defendant 
which ultimately affects his own liability: 
Engleken v. Webber, 44-558. 

If co-parties, upon being served, elect to 
join in the appeal, they are entitled to all 
the benefits thereof, and may be allowed to 
file an assignment of errors, and be heard: 
Barlow v. ScoWs Adm'rs, 12-63. 

That a party not appealing can have no 
relief on the appeal, see notes to \ 4100. 

S E C 4113. P a r t of judgment or order. An appeal from part of an 
order, or from one of the judgments of a final adjudication, or from part of 
a judgment, shall not disturb, delay or affect the rights of any party to any 
judgment or order, or part of a judgment or order, not appealed from. [C. 
»73, §3177; R , §3510.] 

SEC. 4114. Notice. An appeal is taken and perfected by the service of 
a notice in writing on the adverse party, his agent, or any attorney who 
appeared for him in the case in the court below, and also upon the clerk of 
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the court wherein the proceedings were had, stating the appeal from the 
same, or irom some specific part thereof, defining such part. [C. 73, § 3178; 
E., §3509; C o l , §1974.] 

Sufficiency of notice: The fact that the 
notice of appeal designates the judgment as 
having been rendered at a different day from 
that shown by the transcript will not defeat 
the appeal, it not being claimed but that the 
appeal is from the judgment intended to be 
referred to in the notice or that it is not 
taken in time: Kennedy v. Rosier, 71-671. 

A notice not signed is not a notice within 
the terms of this section, and the acceptance 
of service of such a notice will not waive 
the defect nor confer jurisdiction upon the 
supreme court: Doerr v. Southwestern Mut. L. 
Assn., 92-39. 

Such a notice cannot be regarded as 
merely a defective notice. I t is no notice at 
all: Ibid. 

Where an appeal was from " the decis
ion" of thá court, and it was not indicated 
in the notice what decision was appealed 
from, and when there were several decisions 
other than the final decision, held, that the 
notice of appeal was fatally defective: Wei-
ser v. Day, 77-25. 

There is usually but one final adjudica
tion or judgment as to the same party, and a 
notice which specifies the judgment of the 
court in the case, naming it, is sufficiently 
definite in indicating from what the appeal 
is taken: Searles v. Lux, 86-61. 

The fact that the notice does not specify 
the term of court to which the appeal is taken 
is not fatal: Oeyer r. Douglass, 85-93. 

Where the notice advised, the opposite 
party of the appeal ' ' from the decision and 
judgment '' of the court, held, that it neces
sarily referred to the final judgment and was 
sufficiently specific: Ibid. 

It will be presumed that the appeal is 
from the final judgment if rendered, unless 
the notice expressly refers to some other rul
ing in the case: Lesure Lumber Co. v. Mutual 
F. Ins. Co., 70 N. W., 761. 

Service of notice: To give the supreme 
court jurisdiction, the service of notice upon 
appeal is as essential, where there is no vol
untary appearance, as is the service of orig
inal notice in suits commenced in the lower 
court: McClellan v. McClellan, 2-312; Lewis v. 
Miller, 4G. Gr., 95. 

Service of notice of appeal upon the ad
verse party and upon the clerk is necessary 
to give the supreme court jurisdiction of the 
cause, and the fact of such service should be 
stated in the abstract: Phillips v.Follelt, 69-39. 

Method of service: The statute makes no 
provision for service by leaving a copy with 
a member of the party's family, as is author
ized in case of service of an original notice, 
and such a service will not be valid: Draper 
v. Taylor, 47-407. 

Service of notice of appeal upon the wife 
of attorney for appellee is not sufficient. Such 
notice of appeal can be served only in the 
manner prescribed by statute: Webster v. Car
son, 69-243. 

Service of notice of appeal may be made 
by taking a written acknowledgment of serv
ice by the person upon whom it is served: 
Sanxey v. Iowa City Glass Co., 68-542. 

Service of notice cannot be made by a 
party to the action: Draper v. Taylor, 47-407; 
Marion County v. Stanfleld, 8-406. 

Previous to the enactment of the provi
sions of I 3214 of Code of '73 (see I 4115), there 
was no method authorized for service of no
tice of appeal by publication: McClellan v. 
McClellan, 2-312. 

Upon adverse par ty: The assignment of 
a decree after its rendition will not make 
the assignee a party to the action so as to re
quire service of notice of appeal upon him: 
Littleton Sav. Bank v. Osceola Land Co., 76-
660. 

In a particular case, held, that a person 
was not a party to the suit in such sense tha t 
notice of appeal need be served upon him: 
Christie v. Life Indemnity, etc., Co., 82-360. 

Service of notice of appeal upon the 
guardian ad litem of an insane person, who 
was also his attorney of record, held sufficient 
without service upon the party himself: Shoe-
make v. Smith, 80-655. 

Upon attorney: Where an action was 
commenced against several defendants, and 
one of them by application had himself 
joined with plaintiff and declared to be a 
party plaintiff in the case, and was repre
sented by the attorneys who brought the ac
tion for the original plaintiff, held, that a 
notice of appeal by defendants directed to 
the other plaintiff by name and to his at
torneys, service of which was accepted by 
such attorneys as attorneys for plaintiff, was 
not sufficient as a notice of appeal to the 
party who had been made plaintiff, and that, 
as he was a necessary party to the appeal, it 
could not be prosecuted: Goodwin v. Milliard, 
76-555. 

A notice ' : to the above-named plaintiff, 
or toW. H. Stivers, his attorney, " and served 
upon such attorney is sufficient: Bruner v. 
Wade, 85-666. 

Upon clerk: Service of the notice of ap
peal upon the clerk of the lower court is es
sential to the perfecting of the appeal, and 
in the absence of such service appearing of 
record the appeal will be dismissed on mo
tion: Independent Dist. v. Apperle, 76-238; Mo 
Manus v. Smith, 76-576; liedliead v. Baker, 
80-162; State ex rel. v. Clossner, 84-401. 

Unless it appears that notice of appeal was 
served upon the clerk the supreme court has 
no jurisdiction to entertain the appeal: Mer
chant v. Soleman, 63 N.W., 464. 

Service of notice of appeal on the deputy 
clerk, shown by an exceptance of service 
signed by him with the name of the clerk by 
himself as deputy, is sufficient notice of ap
peal: Sanxey v. loica City Glass Co., 68-542. 

Service upon a defacto deputy of the clerk 
is sufficient though his appointment has not 
been confirmed and he has not given bonds: 
Wheeler & Wilson Manufacturing Co. v. Ster-
relt, 62 N.W., 675. 

The fact that the clerk is secured for tbi* 
costs of the transcript does not obviate th ; 
necessity of a showing that notice of appe :l 
was served on him: Ainslie v. Wynn, 65 >*. 
W., 401. 
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Eiling with clerk: It is not necessary 
that the notice be filed in the office of the 
clerk within the time allowed for perfecting 
the appeal: Baldwin v. Tuttle, 23-66. 

But, upon service of the notice, it should 
be filed or deposited with the clerk, and 
it thereupon becomes one of the original 
papers in the case and a part of the record. 
It is such a portion of the record as that it 
may be corrected by proper proceedings in 
the court in which it is filed, for instance, 
for the purpose of making it show the cor
rect date of service upon the clerk: Brier v. 
Chicago, B. de P. B. Co., 66-602. 

The provision of the next section that 
the notice must be returned immediately 
after service to the office of the clerk is 
directory, and a failure to comply with such 
requirement does not affect the appeal: Lit-
tleton Sav. Bank v. Osceola Land Co., 76-660. 

New notice after delay in procuring ap
peal: Where four years had intervened be
tween the taking of the appeal and the filing 
of the transcript, held, that the case would 
not be heard on motion of the appellant 
without additional notice to appellee, who 
had made no appearance: Byington v. Bobin-
«on, 16-591. 

Record must show: Service of notice of 
appeal is essential to give the court juris
diction of the case, and that fact must be 
shown by the record: Michel v. Michel, 14-577. 

The fact that an appeal has been taken 
must affirmatively appear on the record, 
otherwise the appeal will be dismissed: Bow
man v. Day, 86-746. 

Where it does not appear that notice of 
appeal was served as required the supreme 
court is without j urisdiction : Norwegian Plow 
Qo~ v. Bruning, 65 N. W., 984; Brandenburg 
v. Better, 69 N. W., 448. 

Where the record does not show that an 
appeal was taken from the decree of the 
lower court, the appeal will be dismissed: 
Kimball v. Barngrover, 80-768; Talbot v. Noble, 
75-167. 

Where an additional abstract, not denied, 
shows that notice of appeal has not been 
served on the clerk, such abstract will be 
deemed to be true, and the case will be dis
missed: Smith v. Ées Moines, 84-685. 

A failure of the transcript to show a notice 
of appeal served on the clerk is prima facie 
evidence that none has been served, and in 
the absence of further showing would be suf
ficient to defeat the appeal; but where the 
notice was in fact served and filed with the 
clerk, but was lost with the return of service, 
and such fact was satisfactorily shown by 
affidavits, held, that the appellants were en
titled to a continuance to enable them to 
have the defect in the record corrected; but 
as the appellees failed to ask to have the lost 
record restored or to object to the com
petency of the evidence offered to show the 
fact of service, the defect in the transcript 
was not fatal to the appeal: Malcomsen v. 
Graham, 75-54. 

The fact of the taking of the appeal must 
be shown in the abstract or the appeal will 
not be considered: Names v. Names, 74-213. 

After appellee had appeared and filed 
amended abstract, held, that he could not 

first urge in reply that the record did not 
show the taking of an appeal: Boundy v. 
Kent, 75-662. 

Appeal jurisdictional: The question as to 
whether an appeal.has been taken is juris
dictional, and the court will not consider the 
case, unless the taking of the appeal is shown "• 
by the record, even though the question is 
not made by counsel: McManus v. Swift, 76-
576. 

The appeal is necessary to give the su* 
preme court jurisdiction, and it cannot be 
waived by appearance of the parties to the 
merits of the case. Where the fact of the 
taking of the appeal does not appear from 
the abstract the case will be dismissed: 
Whitton v. Fuller, 77-599; State ex rel. v.Closs-
ner, 84-401; First Nat. Bank v. City Council 
of Albia, 86-28; Farrell v. Muscatine, 85-753; 
Mandel v. Friedman, 85-734; Donnelly v.Cedar 
County, 75-536; Schooley v. Globe Ins. Co., 
76-78. 

Unless the abstract shows service of the 
notice of appeal on the clerk, as well as on 
the opposite party or his attorney, the appeal 
will be dismissed for want of jurisdiction: 
State ex rel. v. Clossner, 84-401. 

Want of service of notice will be a ground 
for dismissing the appeal even on rehearing: 
Iowa City v. Johnson County, 68 N. W., 815. 

Substituted defendant: Where plaintiff 
appealed from an order substituting a third 
party in place of the sheriff against whom 
the action was brought, held, that the appeal 
might be prosecuted by plaintiff upon the 
sheriff without notice being served upon the 
substituted party, the substitution having 
been made on the joint application of the 
sheriff and such third partv: Sunberg v. Bab-
cock, 61-601. 

Notice upon supervisors: The county 
auditor is not the agent of the board of super
visors in such sense that service of notice of 
appeal can be made upon him in an action 
against the members of such board: Polk v. 
Foster, 71-26. 

A notice of appeal from a judgment 
brings up all the objections properly saved 
on the trial of the cause, including the mo
tion for a new trial: Gulliher v. Chicago, B. 
I. & P. B. Co., 59-416. 

Appearance in the supreme court is a 
waiver of any irregularity in taking the ap
peal: Bomaine v. Commissioners, Mor., 357. 
But if the lower court had no jurisdiction it 
will not be conferred by an appeal: Burling
ton University v. Stewart's Fx'rs, 12-442. 

Such appearance is a waiver of notice: 
Morrow v. Carpenter, 1 G. Gr., 469. 

Where there is no judgment rendered in 
the court below from which an appeal may 
be taken, consent of parties will not give the 
supreme court jurisdiction: Long v. Long, 
Mor., 381; Butter v. State, 1-99; Kimble v. Big
gin, 2 G. Gr., 245. 

Appearance in the supreme court by filing 
additional abstract, etc., will not waive ob
jection on account of want of notice, if such 
appearance is made prior to the expiration 
of the time during which notice might be 
served: Brier v. Chicago, B. & P. B. Co., 66-
602. 

Unless the abstract shows the taking of 
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an appeal it does not show that the supreme 
court has acquired jurisdiction of the case, 
and the appeal will be dismissed, even though 
the appellee appears and does not urge the 
objection: Plummer v. People's Nat. Bank, 
73-752. 

Notice of appeal is jurisdictional, and 
want of notice cannot be supplied by volun
tary appearance: Ash v. Ash, 90-229. 

Party not served: There can be no re
view on appeal which would affect a party 
who has not been served with notice of the 
appeal, and no relief based upon a reversal as 
to him can be granted. Chase v. Chiistenson, 
92-405. 

Appellant can have no relief on appeal as 
against a judgment in favor of a party not 
served with notice: Hunt v. Clark, 46-291. 

Where the notice of appeal was directed 
to J. M. W. instead of to John M. W., and ac
ceptance of service was made by the attorney 
of the proper person, held, that the defect 
was immaterial: Horst v. Wagner, 43-373. 

Effect of appeal: An appeal from a final 
decree in a chancery case deprives the trial 
court of all further jurisdiction in the case 
until it is remanded. It cannot make an order 
retaxing the costs, or amending the rec
ord: Levi v. Karrick, 15-444; McGlaughlin v. 
CRourke, 12-459. 

And this rule applies also in actions at 
law, when the entire cause is brought to and 
pending in the supreme court on appeal: 
Turner v. First Nat. Bank, 30-191; Carmichael 
v. Vandebur, 51-225. 

Where one ground of motion was ruled 
upon and appeal taken from such ruling and 
at a subsequent term the court's attention 
being called to the fact that other grounds 
of the motion had not been passed upon it 
then entered its ruling on such grounds 
without notice to or the presence of the party 
or attorney, held, that such ruling was not 
one from which a subsequent appeal could 
be taken: Cox v. Chicago & N. W. B. Co., 63 
N.W., 450. 

Correction of record: The appeal does 
not so divest the jurisdiction of the lower 
court but that it may order a lost record sub
stituted, or correct its record by supplying 
omissions, and do whatever else is proper to 
be done to enable the supreme court to re
view its alleged errors: Steiner v. Steiner, 
49-70; Becker v. Becker, 50-139; State v. Bil
lard, 52-749; Mahaffy v.Mahaffy, 63-55; Maxon 
v. Chicago, M. & St. P. B. Co., 67-226; Buck-
waiter v. Craig, 24-215. 

The court below may settle and sign a 
bill of exceptions after appeal is taken, if 
done within the time allowed for that pur
pose: Tiffany v. Henderson, 57-490. 

The lower court retains jurisdiction after 
the taking of the appeal to perfect the rec
ord by giving the certificate as to the evi
dence introduced in an equitable case: Goff 
v. Hawkeye Pump, etc., Co., 62-691. 

After the taking of appeal, a motion to 
amend the record cannot be entertained by 
the lower court without notice to the oppo
site party: Eno v. Hunt, 8-436. 

SEC. 4116. Service. A notice of appeal shall be served and return 
made thereon in the same manner as an original notice in a civil action, 

' and filed in the office of the clerk of the court in which the judgment or 
order appealed from was rendered or made. All other notices connected 
with or growing out of the appeal shall be served and the return made in 
like manner, and filed in the office of the clerk of the supreme court, and all 
notices provided for in this section become a part of the record in the case 
on being filed. [C.73, § 3214; R., § 3523.] 

The provisions of this section with regard 
to returning notice after service are direc
tory, and a failure to comply therewith will 
not affect the validity of the appeal: Littleton 
Sav. Bank v. Osceola Land Co., 76-660. 

Service of notice of appeal on a minor is 
to be made as in the case of service of origi
nal notice and where it is stated in the ab

stract that such service was made and it does 
not appear that notice was served on the 
guardian it will be presumed that the minor 
was of such age that service on him was suf
ficient under \ 3533: Brundage v. Cheneworth, 
70 N. W.,211. 

As to service of notice, see § 4114 and 
notes. 

SEC. 4116. Term for submission. A notice of appeal must be served 
thirty, and the cause filed and docketed fifteen days before the first day 
of the next term of the supreme court, or the same shall not be submitted 
at that term unless the parties consent thereto. If the appeal is taken less 
than thirty days before the term, it must be so filed and docketed for the 
next succeeding term. [0.78, § 3180; R., § 3513; C'51, § 1978.] 

A recital in the notice of appeal that the appellee might, by filing a transcript at the 
next term of court after service, have an af
firmance or dismissal: Mickley v. Tomlinson, 
79-383. 

case will be for hearing at a term subsequent 
to the term at which by statute and the rules 
of the court it will be heard is surplusage, 
and should be disregarded. In such case the 

SEC. 4117. Docketing causes. The clerk shall docket the causes as 
they are filed in his office, and shall arrange and set a proper number for 
trial for each day of the term, placing together those from the same judicial 
district, and cause notice thereof to be published and distributed as the court 
may direct. [C. 73, § 3203; R., § 3535.] 
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SEC. 4118. Abstracts. Printed abstracts of the record shall be filed in 
accordance with rules established by the supreme court, and shall be pre
sumed to contain the record, unless denied or corrected by subsequent 
abstract. If any denial or abstract is filed without good and sufficient cause, 
the costs of the same or any part thereof, and of any transcript thereby 
made necessary, shall be taxed to the party causing the same. 

Form: The fact that what is filed and within the time required by the rules, where 
intended as an abstract is not so entitled or no prejudice could have resulted from the 
designated will not prevent the court from delay: Oreen v. Ronen, 62-89. 
considering it if its nature is apparent: Where appellee's amended abstract was 
Noble v. Bes Moines & St. L. R. Co., 61-637. served twenty days before the case was sub-

Where the questions of law and fact in- mitted, and the motion to strike involved 
volved in different cases are the same, they nothing but the cost of printing, held, that 
may be presented to the supreme court on appellant sustained no prejudice from the 
one record: King v. Glass, 73-205. delay in service, and the abstract could not 

Where the abstract set out the titles to be stricken from the files: Davidson v. Car-
several causes with a view to their presenta- ter, 55-117. 
tion in one appeal, held, that as to the cause Time for filing:: Where an additional ab-
fully presented in such abstract the court stract, filed after the filing of appellee's ar-
would consider the appeal: Searles v. Lux, gument, was filed three months before the 
86^61. cause was submitted, and appellee had op-

The abstract should not set out the plead- portunity to examine it and correct any 
ings with exhibits and the written evidence misstatements or errors contained in it, and 
in full. I t is sufficient, in incorporating filed an additional argument based, in part, 
deeds and mortgages, to state the introduc- upon the record as made by the additional 
tion of the instrument in evidence, giving abstract, held, that such additional abstract 
the substance only of what is material to might be considered: Pah Alto County v. 
questions in the case. The court ought not Harrison, 68-81. 
to be required to examine any part of the The fact that an amended abstract is filed 
record except that which is necessary to without leave or notice is not ground for 
determine the questions presented by the striking it from the files: Frost v. Parker, 65-
appeal. And in a case where the abstract 178. 
did not comply with these requirements, a An amendment to appellant's abstract, 
motion to strike it from the files was sus- rendered necessary by reason of a motion in 
tained and appellant was given additional the court below after the record was made 
time in which to file an abstract: Seekell v. up and the appeal taken, should not be 
Norman, 76-234. stricken from the files because not served 

Where an amended abstract consisted upon appellee: Peterson v. Adamson, 67-739. 
largely of questions and answers printed in It is not unusual to allow a party to file an 
full, held, that such form of presenting the amended abstract when he discovers his 
record was unnecessary, and the abstract case is not fully presented in the original ab-
would on motion be stricken from the files: stract. This should be done, however, be-
State v. Hull, 83-112. fore the case is submitted and at such a time 

Statements in an abstract as to the fact of as that the other party will not be prejudiced 
rendition of judgment, settlement of bill of thereby: Wells v. Burlington, C. R. œ N. R. 
exceptions, and proof of appeal, held to be Co., 56-520. 
sufficient in a particular case: Waller v. Wal- Where a motion was submitted with the 
1er, 76-513. case asking the court to strike from the files 

Where the abstract has no index, the sub- an amended abstract and argument of the 
mission may be set aside and the cause con- opposite party because not filed within the 
tinued until the defect is cured: State v. time agreed upon between the parties, held, 
Abegglen, 69 N. W., 256. that while the motion would be overruled, 

As to index, see Rules of Supreme Court, no costs would be taxed to the unsuccessful 
\ 65. party for printing such abstract and argu-

As to the rule (Rules of Supreme Court, ment: Keegan v. Malone's Estate, 62-208. 
\ 88) authorizing a suspension of the require- Appellant cannot, after the appellee has 
ment as to printing abstract, see State v. argued his case, amend his abstract without 
Warner, 67 N. W., 250. leave of court and thus substantially change 

' Should contain what: It is not proper to the record upon which the case is submitted, 
set out in the abstract the entire testimony If leave to amend is asked, it may be granted 
of witnesses, by question and answer, without upon such terms as seem proper under the 
excluding matter that is immaterial: Vaughn circumstances, but an amendment filed with-
v. Smith, 58-553; Tootle v. Taylor, 64-629. out leave after the filing of appellee's argu-

Nor should writs, services, and other ment will be stricken out on motion: In re 
writings not material to the case, be set out: Caywood's Will, 56-301. 
Tootle v. Taylor, 64-629. Appellant cannot file an additional abstract 

The abstract should show the fact of serv- with his argument in reply except to contrô
lée of notice of appeal: Phillips v. Follett, 69-39. vert the correctness of appellee's additional 

Service of amended abstract: Where an abstract: Johnson v. Chicago, R, I. & P. R.Co., 
amended abstract is served thirty days be- 51-25. 
fore the cause is submitted it will not be An amendment to appellant's abstract will 
stricken from the files because not served not bo stricken from the files because filed 
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without leave, even though filed after the 
cause has been argued by appellee: Harl v. 
Pottawattamie County Mut. F. Ins. Co., 74-39. 

Under some circumstances, doubtless, a 
submission may be set aside and the case 
would then be open for proper changes in the 
record, but an amended abstract filed after 
the case is submitted, without the submission 
being set aside, will not be considered: 
Fletcher v. Terrell, 50-267; Sogers v. Carman, 
54-715. 

An application by appellant to amend his 
abstract after the case is submitted, which 
application is not accompanied by a motion 
to set aside the submission, cannot be allowed: 
State v. Hamilton, 57-596. 

The court will not summarily affirm a 
cause after it is prepared for submission on 
the part of the appellant, on the ground of 
delay in presenting the abstract and argu
ment. If prejudice has resulted to the other 
party by delay, redress must be sought in 
some other way: Fowler v. Strawberry Hill, 
74-644. 

Time forflling: Failure to file an abstract 
or argument within the time required by the 
rules of the court will not be ground for strik
ing it from the files and taxing the costs 
thereof to the party filing it, where it does 
not appear that the submission of the cause 
was delayed thereby: Doolittle v. Boolittle, 
78-691; Wilson v. Daniels, 79-132; Spencer v. 
Moran, 80-374; Lathrop v. Doty, 82-272; 
Thomas v. McDaneld, 77-126. 

An additional abstract will not be stricken 
from the files on the ground that it was not 
filed within proper time, if filed and served 
so long before final submission that it appears 
there could have been no prejudice by the 
delay: Sclioll v. Bradstreet, 85-551. 

Where the failure to file an amended ab
stract does not delay the submission of the 
cause nor prejudice the appellant, it will not 
be stricken out on motion because not filed 
in time: Citizens State Bank v. Council Bluffs 
Fuel Co.,SQ-G18;Aultman & Taylor Co. v. 
Shelton, 90-288; Briggs v. Coffin, 91-329; Bow
man v. Western Fur Mfg. Co., 64 N. W., 775; 
Foley v. Ttyton Hotel Ass'n, 71 N. W., 236. 

An additional abstract by appellant will 
not be stricken out because not filed in time 
where no showing of prejudice is made and 
it does not appear that the submission has 
been thereby delayed: Peck v. Hutchinson, 
88-320: Boggs v. Douglass, 89-150; Doerr v. 
Southwestern Mut. L. Ins. Co., 92-39; Croddy 
v. Chicago, B. I. & P. B. Co., 91-598; Gregg 
v. Spencer, 65 ]Sf. W., 411. 

Where it appeared that there had been 
an agreement by counsel extending the time 
for filing appellee's abstract, held, that the 
court would not strike such abstract from 
the files and tax the costs thereof to appellee 
because filed later than the time agreed 
upon, there being no written evidence as to 
what the agreement of the counsel in the 
premises was: Taylor v. Chicago, M. & St. P. 
B. Co., 80-431. 

An amendment to an abstract filed with
out leave, setting out matter to cure formal 
defects in the original abstract, will not be 
stricken from the files on motion if the sub
mission on the merits is not thereby delayed: 
Cason v. Ottumwa. 71 N. W., 192. 

An amendment cannot be filed long after 
the full argument and submission of the case 
Hopper v. Chicago. M. & St. P. B. Co., 91-639. 

An amended abstract cannot, at least 
without permission of court be filed after 
the submission of the cause. Even consent 
of counsel on the other side will not be suffi
cient to justify the court in considering such 
abstract: State v. Thompson, 64 N. W., 419; 
¿'taie v. Windahl, 64 N. W., 420. 

Counsel have the right to suppose that 
when a cause is submitted no other paper 
will be filed therein by either party without 
the consent of the opposing party and the 
permission of the court granted when the 
submission of the case is taken: Ibid. 

It is not the practice of the supreme court 
to strike from the files additional abstracts 
because not filed within the time required 
by the rules, although it would not hesitate 
to do so in a case where justice seemed to 
demand it, but in a particular case, held, 
that where no reason appeared for not em
bodying in appellee's first abstract all the 
matter subsequently set out by way of amend
ments and the failure to do so was calculated 
to mislead plaintiff in the presentation of his 
case, the costs of the amendments to appel
lee's abstract would not be taxed to plaintiff's 
on affirmance: Bowman v. Western Fur Mfg. 
Co., 64 N.W., 775. 

An appellant has a right to amend his 
abstract when done before the argument of 
appellee is served on him, and in ample time 
to permit appellee to make any argument he 
desires on the record as amended: Ormieweg 
v. Kusworm, 75-237. 

Costs of abstract: The appellant, al
though successful, should not be allowed the 
full cost of an abstract containing unneces
sary matter: Chandler v. Fremont County, 42-
58; Macomber v. Peck, 39-351; Martin v. Cole, 
38-699; York v. Clemens, 41-95; Byerlee v. Men
del, 39-382; Dye v. Young, 55-433;'Poole v. Hin-
trager, 60-180; Donahue v. McCosh, 70-733; 
Baldwin v. Foss, 71-389. 

Where a large portion of the testimony 
of witnesses was unnecessarily set up in the 
abstract by question and answer, and deeds, 
including the certificates of acknowledg
ment, were set out at length, held, that it was 
a proper case for taxing a portion of the costs 
of such abstract to appellant: Jons v. Camp
bell, 84-557. 

In a particular case, Jield, that costs of un
necessary printing should be taxed to appel
lant, although the case was reversed: Mc-
Dermott v. Iowa Falls & S. C. B. Co., 85-180. 

Appellant is not entitled to have taxed as 
costs the expense of preparing typewriter 
copy of his abstract: McNider v. Sirrine, 84-
745. 

Costs of additional abstract should not 
be taxed to appellant where his own abstract 
fairly presents the questions to be deter
mined: Brown v. Byam, 59-52. 

While it is the duty of the appellant to 
submit a fair abstract of so much of the rec
ord as is necessary to an understanding of 
the questions involved, yet the costs of print
ing an additional abstract will not be taxed 
to him, where there is not an intentional 
omission of material matter from the ab
stract: Schneitman v. Noble. 75-120. 
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Where the appellee filed an additional 
abstract, which contained an abstract of all 
the evidence, and which appellant claimed 
to be unnecessary to a determination of the 
questions involved, but which was filed upon 
the claim that the evidence showed, without 
conflict, that plaintiff had been paid in full, 
and it did not appear that the claim was not 
made in good faith, held, that the costs should 
be taxed to the appellant upon an affirmance 
of the judgment: King v. Mahaska County, 
75-329. 

"Where an additional abstract is necessary 
for the purpose of setting out the charge of 
the court in order to show that the instruc
tion asked was not erroneously refused in 
view of the instructions given, the costs of 
such abstract will not be taxed to appellee: 
Albrosky v. Iowa City, 76-301. 

Where appellant's abstract failed to set 
out the verification of the answer, which was 
material, held, that appellee might properly 
file an amended abstract setting out such 
verification, and that the costs of such addi
tional abstract should be taxed in the case: 
Comes v. Chicago, M. & St. P. B. Co., 78-391. 

Where some of the matters set out in the 
additional abstract were material to a full 
understanding of the case, held, that costs of 
such abstract would not be taxed to appellee, 
even though it might be fuller than neces
sary, the unnecessary expense being little 
more than nominal: Benton County Bank v. 
Walker, 85-728. 

In a particular case, held, that the addi
tional abstract was necessary to a fair under
standing of some of the rulings of the court, 
called in question on the appeal, and, while 
more voluminous than necessary, was not so 
much so as to require that the costs be taxed 
to appellee: Meyer v. Houck, 85-319. 

It is the right of an appellee to have a 
cause submitted on a correct abstract and 
appellee need not wait until the arguments 
are made to determine whether the errors 
are material; but if their effect is at least 
doubtful he may correct them in an ad
ditional abstract; Heed v. Lane, 65 N.W., 380. 

Where the additional abstract is filed 
without any occasion therefor, costs thereof 
will be taxed to the party filing it: Boggs v. 
Douglass, 89-150. 

Where three-fourths of appellee's addi
tional abstract was a repetition of appellant's 
and was unnecessary, held, that a motion to 
tax that portion of the costs of appellee's 
abstract to appellee would be sustained: 
Lindsay v. Carpenter, 90-529. 

Where the appellee's additional abstract 
was to a considerable extent unnecessary and 
by reason of the filing of such additional ab
stract a transcript was made necessary, held, 
that on motion the costs of the transcript and 
of the unnecessary portion of the appellee's 
abstract should be taxed to appellee: Fill
more v. Hintz, 90-758. 

Where an additional abstract was un
necessarily voluminous and there had been 
great delay in filing it, lield, that the costs of 
printing the same should be taxed to the ap
pellee: Burke v. Dillon, 92-557. 

Where the appellee unnecessarily denied 
the correctness of appellant's abstract and 

set out at great length additional matter in 
his abstract which was filed more than nine 
months after appellant's abstract was served 
and within a short time of the submission of 
the cause, without any good reason being-
shown for the delay and thus caused appel
lant trouble and expense in the presentation 
of the cause, held, that the costs of such ab
stract should be taxed to appellee: Gutherless 
v. Ripley, 67 N.W., 109. 

The costs of an amendment to the ab
stract will not be taxed to the party filing it 
if the matter set out is material: Fitzgerald 
v. Nolan, 71 N.W., 224. 

If an agreed abstract is presented, the 
case will be heard on that, and no amend
ment presented by one of the parties will be 
considered: Holmes v. Lucas County, 53-211. 

But an agreed abstract will not operate 
to waive statutory requirements as to appeal: 
Lewis v. Pearson, 50-702; nor the objection 
that the abstract does not appear to contain 
all the evidence: Allen v. Hull, 56-767. 

Case determined upon abstract: The su
preme court does not look beyond the ab
stract where a case has been argued and sub
mitted with an apparent understanding that 
such abstract contains all that is material 
to its determination: Montgomery County v. 
American Emigrant Co., 47-91. 

Unless there is a disagreement in the ab
stracts the supreme court does not examine 
the transcript, and the abstracts constitute 
the record. Where a certificate of the judge 
is necessary to entitle the party to appeal it 
should be set out in the abstract: Barnes v. 
Independent Dist., 51-700. 

The supreme court will not, as a general 
rule, look into the transcript except for the 
purpose of determining the correctness of 
the abstract, where that is disputed in the 
manner required by the rules of court: State 
v. Smouse, 49-634. 

In the absence of a conflict of abstracts 
the court treats the abstract as the record in 
the case, and if it is not sufficiently intellig
ible to show the rulings made the court acts 
upon the presumption that there is no error: 
Eldredge v. Bell, 64-125. 

The transcript is not consulted unless the 
parties disagree as to the record set out in 
the abstract, and where the parties agreed 
to submit the cause on the abstract of plain
tiff, held, that it would be presumed that the 
abstract was correct and the transcript 
would not be examined, and as the abstract 
failed to show that an appeal was taken, or 
a notice of appeal served, the case would be 
dismissed: Talbort v. Noble, 75-167. 

Although the parties each claim that the 
abstract of the other is incorrect, the court 
will not refer to the transcript and original 
evidence, if it is not necessary in order to 
determine the case: Charlton v. Sloan, 76-
288. 

Where the issue is raised as to the cor
rectness of the abstract, and appellant, after 
a reasonable time, has omitted to file a 
transcript, the judgment will be affirmed: 
Howorth v. Seevers' Mfg. Co., 78-627. 

Where appellee has filed an additional ab
stract and it appears that the abstracts pre
sent all the evidence introduced on the trial, 
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a motion to strike from the records the bill 
of exceptions on the ground that it was not 
filed in the district court within the time 
limited by the agreement of the parties will 
be overruled: Richardson v. Bliiikiron, 76-255. 

Alleged errors will not be reviewed 
where the evidence necessary to show the ex
istence of the error is not made to appear in 
the abstract. In such case the presumption 
will be entertained that the ruling of the 
court was correct: Brown v. Long, 76-414. 

Where the evidence in a case was stricken 
from the abstract and the transcript as not 
being properly embodied therein, and leave 
was given to perfect the record, and a perfect 
transcript was filed, but no new abstract, held, 
that the court could only consider the original 
abstract with the evidence stricken there
from: Welder v. Overton, 47-538. 

Should show appeal: The abstract must 
show the taking of an appeal: Plummer v. 
People's Nat. Bank, 73-752; Names v. Names, 
74-213. And see notes to \ 4114. 

Must be based on record: Statements in 
an additional abstract not appearing to be 
based upon the record, but to be merely state
ments of counsel, will not be considered: 
Payne v. Raubinek, 82-587. 

There should be no uncertainty as to the 
identity of instructions presented for review, 
and the method pointed out by law for their 
identification should alone be relied upon: 
Ibid. 

Where the evidence embodied in the ab
stract has not been made of record in the 
court below, it may be stricken from the ab
stract on motion: Harrison v. Snair, 76-558. 

An oral agreement by counsel that a case 
shall be submitted upon appeal on appel
lant's abstract, and that a transcript shall 
be waived, cannot be established by affidavits 
of appellant's attorneys: Riegelman v. Todd, 
77-696 

The court cannot take the abstractor's 
statement of a fact where there is no claim 
that the fact appears from the record: Bick
er man v. Lubiens, 70-345; Anderson v. Leaver-
ich, 70-741. 

How correctness of abstract questioned: 
The correctness of the statements of the ab
stract cannot be impeached by a mere state
ment in argument: Van Winkle v. Iowa Iron, 
etc.. Fence Co., 56-245; Rankin v. Miller, 43-11. 

Where the abstract, although failing to 
show that a bill of exceptions was filed in the 
court below, contains matter which it could 
not properly contain unless made of record, 
the court will regard the appellant as claim
ing that it was made of record, and a direct 
statement to that effect will not be neces
sary. If the appellee desires to claim that 
no bill of exceptions was filed he must do so 
in an additional abstract: Thompson v. Sti
vers, 59-670. 

Where the abstract filed by appellant 
purports to be an abstract of all the evi
dence, it will be assumed, in the absence of 
any showing to the contrary, that the evi
dence set out therein was properly made of 
record. If the opposite party wishes to 
claim that the evidence was not made of 
record he should file an additional abstract 
so stating, and the statement of such addi

tional abstract will be assumed to be true if 
not denied: State v. Tucker, 68-50. 

Where appellant's abstract stated the 
taking of an exception, which was not denied 
in the amended abstract, held, that the court 
would consider tha t the exception properly 
appeared in the record: Palmer v. Rogers, 
70-381. 

An abstract cannot be impeached or con
tradicted by a certificate of the clerk of the 
court below: White v. Savery, 49-197. 

Nor can it be altered or changed by affi
davit or certificate of the judge: Pearson v. 
Maxjkld, 47-135. 

A so-called amended abstract, setting out 
affidavits showing the judgment to be differ
ent from that contained in the abstract, will 
not be considered: Holmes v. Lucas County, 
53-211. 

Where an abstract purports to contain a 
copy of a paper which is part of the record, 
it is not necessary for it to state that what it 
sets out is the whole paper, but it will be 
presumed to be so unless the contrary is 
shown: Bairdv. Chicago, R. I. & P. R. Co., 
61-359 

The correctness of appellant's abstract 
cannot be attacked in argument when no 
basis therefor has been laid by filing an 
amended abstract questioning its correct
ness: McFarlccnd v. Muscatine, 67 N. W., 233. 

Motion to strike evidence from abstract: 
If the abstract sets forth evidence not made 
of record, the appellee may, on motion, have 
such evidence stricken therefrom: Mudge v. 
Agnew, 56-297. 

If no question is made as to the filing of 
the bill of exceptions, the court presumes 
that the evidence has been properly pre
served. If the appellee states in his abstract 
that no proper bill of exceptions has been 
filed, and moves to strike out the evidence 
on that ground, the court does not take the 
statement as true, but refers to the transcript 
for a determination: Wilson v. First Presby
terian Church, 60-112. 

A statement in appellee's abstract that 
no exceptions were taken as set out in the 
appellant's abstract will be deemed true if 
not denied or avoided by appellant: Arm
strong v. Nillen, 70-51. 

Setting out instructions: Where an ab
stract does not purport to set out the instruc
tions, or any of them, in full, but simply sets 
forth parts of sentences of various instruc
tions claimed to be erroneous, the court can
not pass upon their correctness: State v. 
Nichols, 38-110. 

Where the abstract does not contain all 
the instructions given, alleged error in refus
ing an instruction cannot be considered: 
State v. Williamson, 68-351. 

Abstract of all the evidence: The court 
will not, against the objection of appellee, 
review a finding of facts made by a court, 
jury or referee, unless the abstract purports 
to contain all the evidence introduced on 
the trial below: Andrews v. Kerr, 49-680; 
Price v. Burlington, C. R. & M. R. Co., 42-16; 
Rice v. Plymouth County, 53-635; Walker v. 
Plummer, 41-697; Wisconsin, I. & N. R. Co. 
i: Secor, 70-647. 

Where a review of the findings of a jury 
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on the evidence is sought, the abstract 
should contain the statement that it contains 
all the evidence: Kearney v. Ferguson, 50-72; 
Andrews v. Kerr, 49-680; Parsons v. Parsons, 
66-754. 

It is not sufficient that it appear that all 
the evidence is in the bill of exceptions: 
Sice v. Plymouth County, 53-635. 

Where an abstract fails to state that all 
the evidence is before the supreme court, 
that court will not review the findings of the 
court below on a question of fact: Van Miper 
v. Baker, 44-450; Commercial Bank v. King, 
47-64. 

It must also appear from the abstract that 
all the evidence is made of record: Wormley 
v. District Tp, 45-666. 

Where the abstract does not purport to 
be an abstract of all the evidence, an ob
jection that the damages are excessive can
not be considered: Brant v. Lyons, 60-172. 

Where the abstract shows that it does not 
contain all the evidence, the case will not be 
reversed if there might have been evidence 
supporting the judgment: Fnix v. Miller, 54-
551. 

That it appears from the abstract itself 
that it does not contain the testimony of all 
the witnesses will prevent the supreme court 
from trying the case de novo: HaH v. Hart, 
74-487. 

On an appeal from the ruling of the lower 
court in setting aside an indictment it is not 
necessary that the abstract shall show all the 
evidence presented on the motion, where it 
appears that the ground for setting it aside 
was not sufficient: State o. Smith, 74-580. 

The fact that an abstract does not contain 
immaterial evidence received on the trial in 
the lower court will not prevent trial of the 
case anew: Buck v.Holt, 74-294. 

Where the ground upon which the lower 
court gives judgment is that, upon the facts 
specially found, plaintiff is not entitled to 
recover, it is not necessary that the abstract 
on appeal contain the evidence or the in
structions of the court: Conners v. Burling
ton, C. B. & m R. Co., 71-490. 

A court cannot, on appeal, interfere with 
the taxation of costs, where the abstract 
does not show that the court has before it all 
the evidence or showings upon which the 
lower court acted: McNider v. Sirrine, 84-58. 

Must purport to contain all the evidence: 
An abstract which states that all the evi
dence in the case was reported and certified 
to by the reporter of the court, and duly 
certified by the court as being all the evi
dence offered in said trial, will not be suffi
cient to enable the court to try the case de 
novo if it fails to state that it (the abstract) 
contains all the evidence, that is, an abstract 
of all the evidence upon which the case was 
tried: Cassady v. Spofford, 57-237; Ward v. 
Snook, 61-610;'Hall v. Harris, 61-500; Phénix 
Ins. Co. v. Findley, 59-591; Ohrt v. Ober, 51-
540; Conwell v. House, 57-754; Names v. Names, 
74-213. 

If there is no statement in the abstract 
that it contains all the evidence on a particu
lar matter the presumption with reference 
to a ruling as to that matter will be in favor 
of its correctness: State v. Wright, 68 N. W., 
440. 

The court cannot review a question in
volving the evidence upon which the action 
of the lower court is based, when the abstract 
does not show that it is an abstract of all 
the witnesses, or an abstract of all evidence 
introduced and offered on the trial: In re Es
tate of Holderbaum, 82-69. 

Where the questions presented are such 
as can only be considered by reference to the 
testimony, and it appears that the abstract 
is not an abstract of all the evidence, ques
tions raised will not be considered: Shatluck 
v. Burlington Ins. Co., 78-377; Neitz v. Hilker, 
84-459. 

Where it is necessary that the abstract 
should contain all the evidence, it is not suffi
cient that it states that it contains all of the 
material evidence: McCoy v. American Emi
grant Co., 76-720. 

While the abstract should purport to con
tain all the evidence, it is not usually neces
sary nor desirable that it should, in fact, 
contain all the evidence: Huff v. Farwell, 67-
298. 

The language of the record may be ab
breviated in an abstract, but it is not proper 
for counsel to determine what are the facts 
established, or what is the effect of the evi
dence, or to substitute what they may con
sider as substantially the same: Blohm v. 
Sweney, 66-604. 

A statement in an abstract that it con
tains "a l l the evidence bearing upon or in
troduced to sustain the issues and findings as 
to which plaintiff appealed, " held not suffi
cient: Roe v. Wilmot, 51-689. 

An abstract which purports to contain the 
testimony in "so far as the same is neces
sary to a correct understanding and consid
eration of the questions involved and pre
sented for the decision of the court," does 
not show that the court has all the evidence 
before it, so that it can pass upon the suffi
ciency of the evidence to sustain the verdict: 
Leiber v. Chicago, M. & St. P. R. Co., 84-97. 

Abstracts in law actions are only re
quired to be sufficiently full to present the 
facts in regard to the questions the supreme 
court is required to determine, and it will 
not dismiss an appeal or affirm a judgment 
merely because the abstract does not purport 
to be a complete abstract of the entire rec
ord in the case: Foley v. Tipton Hotel Ass'n, 
71 N.W., 236. 

As to when it is necessary that the record 
shall contain all the evidence in order to en
able the court to consider questions pre
sented on appeal, see notes to I 4139. 

What sufficient to show that the ab
stract contains all the evidence: The state
ment in the abstract to show that all the 
evidence is comprehended therein is suffi
cient, if the opposite party and the court 
are fairly apprised that the appellant claims 
that he has presented an abstract of all the 
evidence, and in such cases the court will 
presume that he has, unless appellee sets 
out additional evidence: Miller v. Wolf, 63-
233. 

Where an abstract contains a statement 
that it is an abstract of all the evidence, it is 
assumed, not only that this statement is true, 
but .that the evidence was made of record In
due certification, unless it is made to appear 
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to the contrary; but where the certificate 
relied upon is set out, and appears to be in
sufficient, that presumption will not be enter
tained: Alexander v. McGrew, 57-287. 

An abstract stating that " t h e testimony 
was taken on written deposition, and was 
essentially as follows," is not sufficient to 
show that the abstract contains all the evi
dence: Brut v. Case, 58-757. 

Where the abstract stated that ' 'the fore
going evidence is by the court duly certified 
to be all the evidence offered by either party 
on the trial of this cause," held, thatitwould 
be presumed that the evidence had properly 
been made of record by a bill of exceptions: 
Macleod v. Geyer, 53-615. 

A recital in the abstract that it was an 
abstract of all the evidence, and that within 
a proper time a bill of exceptions was filed 
embracing in the record the testimony set 
out, held sufficient to show that the evidence 
was before the court on appeal: Deere v. 
Needles, 65-101. 

Where the abstract purported to contain 
all the evidence, and recited that the evi
dence was taken down in writing by order of 
the court, and made a part of the record, 
held, that there was sufficient to entitle ap
pellant to a trial de novo: Stoddard c. Hard-
loick, 46-160. 

Where the abstract purports to be an ab
stract of all the evidence, and sets out 
certificates of the trial judge showing that a 
bill of exceptions was signed, it will be pre
sumed that the evidence was all made of 
record, and is all before the supreme court, 
unless an additional abstract is filed by the 
opposite party: Bailey v. Mutual Benefit Ass'n, 
71-689. 

Where depositions were referred to in the 
certificate of the judge as being marked by 
certain letters, and the abstract did not 
identify the depositions and documents 
printed therein as being referred to in the 
certificate, but it was alleged in an amended 
abstract, filed by appellant, that all the evi
dence offered, introduced or used in the trial 
was set Out in the original and amended ab
stracts, which allegation was denied, held, 
that the court would presume that it had all 
the evidence before it: Paine v. Means, 65-
547. 

Where the abstract stated that a party 
filed a garnishee's answer "as follows, omit
ting formal parts," no issue appearing to 
have been joined thereon, and therefore no 
evidence having been admissible, held, that 
this statement was sufficient to show that all 
the evidence on which the court acted in 
ruling upon a motion for judgment on the 
garnishee's answer appeared to be presented: 
Van Winkle v. Iowa Iron, etc., Fence Co., 56-

245. 
Where by the language of the abstract 

the opposite party and the court are fairly 
apprised that appellant claims that he has 
presented all the evidence, it will be assumed 
that he has done so unless the appellee sets 
out additional evidence in an amended ab
stract: Miller v. Wolf, 63-233. 

Where it is apparent that appellant 
claims that he has presented an abstract of 
all the evidence it will be presumed that he 

has done so in the absence of any abstract of 
appellee showing additional evidence: Guinn 
v. Phoenix Ins. Co., 80-346. 

Where appellant states that his abstract 
is an agreed abstract, that fact will be deemed 
true unless denied by appellee, but after such 
denial it becomes the duty of the appellant 
to establish the fact of the agreement: Shut-
tuck v. Burlington Ins. Co., 78-377. 

Where a certificate of the judge that the 
record contains all the evidence essential on 
appeal, if the abstract sets out the fact that 
the certificate was made on the date thereof 
it is not necessary that such certificate be set 
out in the abstract: Yant v. Harvey, 55-421. 

In a particular case, held, that appellant's 
abstract sufficiently purported to contain an 
abstract of all the evidence: Higgins v. Men-
denhall, 51-135. 

If a party wishes to make it appear that 
his abstract is an abstract of all the evidence, 
that fact should be specifically stated in the 
abstract. It is not sufficient to set out in 
the abstract the certificate of the judge, or 
clerk or reporter, showing that the evidence 
is all made of record in the lower court: Por
ter v. Stone, 62-442; Wisconsin, I. & N. B. 
Co. v. Secor, 70-647; Fulliam v. Muscatine, 70-
436; Woodrum t>. Carraher, 69-145; Hasner v. 
Patterson, 70-681; Morgan v. Wiljley, 71-212; 
Brake o. Kaiser, 73-703; Polk Comity v. Nel-
son, 75-648; Ainslee v.Wynn, 65 N.'W., 401; 
Capital City State Bank v. Hammer, 70 N.W., 
89; Collins v. Wilson, 68 N.W., 916. 

A statement in the bill of exceptions that 
it contains all the evidence will not show 
that the abstract is an abstract of all the evi
dence: Wicke v. Iowa Stale Ins. Co., 90-4. 

The fact that the abstract contains a copy 
of the certificate of the reporter and of the 
bill of exceptions signed by the judge, does 
not show that it contains all the evidence: 
State v. Strohbehn, 65 N.W., 304. 

Even if the abstract appears to be an 
agreed abstract, it does not follow from the 
statement to that effect that it is to be con
sidered as containing the entire record: Ibid. 

Where in an additional abstract appellee 
consents that the case may be submitted on 
the two abstracts so far as a single point is 
concerned the court may consider that it has 
before it in such abstracts all the evidence 
introduced as to that point: Westervelt v. 
Huiskamp, 70 N. W., 125. 

A stipulation for submission of a case on 
the abstracts waiving a transcript does not 
show that the abstracts contained all the 
evidence upon which the case was heard: 
Koster o. Seney, 69 N. W., 868. 

Abstract deemed true: The abstract 
filed by appellant, in the absence of an addi
tional abstract, constitutes the record and is 
regarded as a verity : White v. Savery, 49-197. 

If appellant's abstract is not denied by 
appellee and shown to be untrue by an 
amended abstract it will be assumed to he 
true: 1 hid.;Kearney c. Ferguson, 50-72; Hardy 
v. Moore, 62-65. 

If appellee files an amended abstract 
which is not denied it will be assumed to be 
true: Kearney v. Ferguson, 50-72. 

In the absence of a denial of appellee's 
amended abstract or of a reaffirmation of 
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plaintiff's abstract, the facts set forth in the 
amended abstract will be deemed true and 
the court will not resort to the transcript: 
State v. Seery, 64 N. W., 631. 

The statements in an additional abstract 
with reference to whether the original ab
stract contains all the evidence are deemed 
true unless denied in another abstract, and 
denial in the argument is not sufficient: Jami
son v. Weaver, 87-72. 

If appellee's amended abstract is denied 
by another abstract filed by appellant, then 
the court will look into the transcript and 
determine its character: White v. Saver y, 49-
197. 

In the absence of an amended abstract de
nying the statements contained in appellant's 
abstract, the latter is deemed to be true, not-
withstanding such a denial is made in the 
argument of counsel: Farmer v. Sasseen, 63-
110; Weaver v. Kintzky, 58-191; Kendrick v. 
Eggkston, 56-128. 

where appellee discusses questions raised 
upon the instructions without objecting or 
suggesting that they are not truly set out in 
the abstract, his denial in the amended ab
stract, that the instructions given and re
fused are not properly set out, will not be 
considered: Roberts v. Leon Loan, etc., Co., 
63-76. 

Where the abstract on its face appears to 
be full and complete, the statement that it 
contains all the evidence cannot be overcome 
by a mere denial by appellee, so as to require 
an examination of the transcript, but he must 
set forth the omitted evidence: Andrews v. 
Kerr, 49-680; Allen v. Bryson, 67-591; Mielenz 
v. Quasdorf, 68-726; Aller v. Pennell, 51-537; 
Huff v. Fanoell, 67-298; Me Arthur v. Linder-
man, 62-307; Brooks v. Chicago, M. & St. P. 
B. Co., 73-179. 

The party filing an additional abstract 
purporting to supply defects and omissions 
in the original abstract thereby admits that 
the two abstracts together contain all the 
evidence given on the trial: Wells v. Burling
ton, C. R. & N. B. Co., 56-520; Wilson v. Palo 
Alto County, 65-18; Cross v. Burlington & S. 
W. B. Co., 58-62; Conners v. Burlington, C. B. 
& N. B. Co., 74-383. 

If an abstract states that it contains all the 
evidence, but an amended abstract is filed by 
appellee giving additional evidence, without 
claiming that, as thus corrected, the abstract 
does not give all the evidence, it will be pre
sumed that the abstracts together bring all 
the evidence before the court: Cross v. Bur
lington á S. W. B. Co., 51-683; In re Estate of 
Bagger, 78-171. 

Appellee should set out whatever evi
dence he claims has been omitted from ap
pellant's abstract and if appellant claims to 
have furnished an abstract of all the evi
dence it will be assumed that he has done so 
unless the appellee sets out additional evi
dence, and where the additional abstract 
does not set out the evidence claimed to have 
been omitted but only deductions and con
clusions from appellant's abstract and matter 
already contained in appellant's abstract, 
held, that such additional abstract should be 
stricken on motion: Peck v. Hutchinson, 88-
320. 

Even if appellant's abstract contains no 
averment that all the evidence is found 
therein, if appellee files an amended abstract 
setting out evidence alleged to have been 
omitted from the original, without any state • 
ment or claim that the two abstracts together 
do not contain all.the evidence, appellee can
not afterwards urge that the evidence is not 
all before the court: Van Sandt v. Cramer, 
60-424; Starr v. Burlington, 45-87; Ferguson 
v. Davis County, 51-220; Cummings v. Browne, 
61-385; Balm v. Nunn, 63-641; O'Brien v. 
Harrison, 59-686, 

Where the abstract of appellant does not 
purport to contain all the evidence, the ap
pellee may set forth in his amended abstract 
other portions, coupled with the denial that 
with these additions the abstracts contain all 
the evidence, and will not be estopped from 
relying upon such statement in denial: Cart-
wright v. Copess, 60-195: Hall v. Harris, 61-
500; Howe v. Jones, 66-156; Hassett v. Hassett, 
66-304; Alexander v. McCrrew, 57-287; Hunter 
v. Des Moines, 74-215. 

Where the appellee files an additional 
abstract, but denies therein that the evi
dence submitted on the trial of the cause 
was properly preserved and that the two 
abstracts contain all the evidence offered or 
introduced on the trial, and no response to 
such denials is made by appellant, these 
statements in appellee's abstract will be 
deemed true: Love v. Donaldson, 63-631; Wil-
mering v. Western U. Tel. Co., 63 N.W.,677; 
Hopkins v. Chicago, B. L & P. B. Co., 64 N. 
W., 603; Clark v. Tracy, 68 N.W., 435. 

And if such objection is made it will be 
deemed true, unless appellant shows by an 
amended abstract that the evidence was 
properly certified: Boby v. Hall, 57-213. 

Where appellee in an amended abstract 
denies the correctness of appellant's abstract 
and asserts that neither that abstract alone 
nor the two taken together present the evi
dence introduced at the trial the case will 
be dismissed if there is no bill of exceptions: 
Barber v. Scott, 92-52. 

A statement in appellee's amended ab
stract that the two abstracts taken together 
do not show all the evidence produced on 
the trial is to be deemed true if not denied, 
and such defect cannot be cured by a cer
tified bill of exceptions brought to the su
preme court and asked to be made part of 
the record: Hoffman v. Fritz, 91-733. 

If an abstract is not denied by the ap
pellee in an amended abstract, the record 
set out will be taken to be correct, as, for in
stance, it will be assumed that a bill of ex
ceptions was filed. But if such facts are 
denied in an amended abstract, the denial 
will be taken to be true in the absence of a 
transcript: Brainard v. Simmons, 58-464. 

Unless an additional or amended abstract 
be denied it will be regarded as presenting 
the record correctly, and will prevail against 
the original abstract: Hart v. Jackson, 57-75; 
Ham v. Wisconsin, I. & N. B. Co., 61-716; Lu
cas v. Jones, 44-298; Daniels v. Lungdon, 52-
741: Cole v. Coskery, 63-526; Maxwell v. La 
Brune, 68-689; Brooks v. Chicago, M. & St. P. 
B. Co., 73-179. 

And this is true even though it seeks to 
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eliminate something from appellant's ab
stract: Bichurdson v. Hoyt, 60-68; Bnrkhart v. 
Ball, 59-629; Kearney v. Ferguson, 50-72. 

The statement in an amended abstract 
that there is no bill of exceptions will be 
deemed correct unless denied: Foley v. Hef-
feron, 70-572. 

Denial: Where an abstract claims to be 
an abstract of all the evidence, but that 
statement is denied in appellee's abstract, 
the statement of appellee will be deemed 
true unless denied by appellant: Sliattuck v. 
Burlington Ins. Co., 78-377; Furenes v. Ser-
vertson, 66 N.W., 918; Kunz v. Young, 66 N. 
W., 897. 

An amended abstract, not denied, must 
be assumed as true, and if such amended 
abstract denies that evidence set out in the 
original abstract was introduced, the evi
dence will not be considered as before the 
court: Knight v. Chicago, B. I. & P. B. Co., 
81-310. 

An amended abstract which is not denied 
will be deemed true, and if such amended 
abstract denies that matters appearing in 
appellant's abstract are a part of the record 
they will not be considered: Cox v. Mason 
City & Ft. D. B. Co., 77-20. 

Where appellant's abstract does not show 
that the evidence has been certified, and the 
appellee's amended abstract states that the 
evidence has not been certified, that state
ment will be deemed true unless denied by 
appellant: Crawford v. Berryhill, 66N.W., 876. 

Where an additional abstract was filed 
by the appellee denying that appellant's ab
stract contained all the evidence, and show
ing that the motion for a new trial was not 
filed within the time required by statute, 
and where appellant denied the additional 
abstract but failed to file a transcript, lield, 
that as there was no extension of time for filing 
the motion for a new trial, all questions de
pending upon it or upon the evidence would 
be disregarded: Biegelman v. Todd, 77-696. 

Where the abstract of appellant was de
nied by an additional abstract of the appel
lee, and appellant filed an amendment to its 
abstract but did not deny the additional ab
stract, held, that the supreme court would 
not refer to the transcript to determine the 
matter, but would accept the statement of 
appellee's abstract as correct: Brooke v. Clii-
cago, B. I. & P. B. Co., 81-504. 

An amended abstract denying that all 
the evidence is set out in appellant's abstract 
and denying that any transcript of the re
porter's notes has been filed and made a part 
of the record, which amended abstract is 
itself not denied, will be deemed true: 
Harper v. Oleyslein, 85-709. 

Where the appellant sets out evidence in 
his abstract as having been made of record 
in the lower court, and the appellee files his 
certificate with the clerk of the lower court 
showing the fact that no translation of the 
shorthand notes has been deposited or filed 
in his office, and that therefore the evidence 
set out in the abstract is not of record, such 
certificate is to be regarded as an amended 
abstract showing the true condition of the 
record and denying the correctness of appel
lant's abstract: Harrison v. Snair, 76-558. 

Where after appellee had filed an abstract 
denying the correctness of appellant's ab
stract and amendment a stipulation was en
tered into that such abstract and amendment 
would be fully sustained by the transcript of 
the record if filed, lield, that such stipulation 
was a withdrawal of appellee's denial and 
obviated the necessity of filing a transcript: 
Idndsley v. Western Mut. Aid Soc, 84-734. 

Where appellant denies the correctness 
of appellee's additional abstract and fur
nishes a transcript, the court may try the 
case de novo: Hoyt v. McLagan, 87-746. 

Where appellant's abstract claims that it 
is a presentation of all the evidence, and ap
pellee presents an additional abstract con
taining additional evidence, but claiming 
that the two abstracts together do not pre
sent all the evidence, such allegation of the 
additional abstract will be deemed true un
less denied by appellant. (Overruling Jtfc-
Arthur v. Linaerman,62-307): Coode v. Stearns, 
82-709; Turner v. Ottumwa B., etc., Co., 93-
799; Fairbaim v. Haislet, 90-143. 

Where appellee denies the correctness of 
appellant's abstract and amends the same for 
the purpose of presenting his appeal, with
out undertaking to correct mistakes or sup
ply defects in the original abstract, nothing 
further being presented by the appellant, 
this denial will be taken as true and appel
lant's abstract will be held to be incomplete: 
Chapín v. Oarretson, 85-377. 

Where appellee files an abstract setting 
out some evidence in addition to that set out 
by appellant, but claiming that the abstracts 
together do not contain all the evidence, the 
cause cannot be tried de novo: State v. Boen-
isch, 77-379. 

Where appellee presents an-additional 
abstract, but with the statement that both 
abstracts do not contain all the evidence, 
and this additional abstract is not denied by 
appellant, the court cannot consider that it 
has all the evidence before it, and cannot 
determine questions depending upon a con
sideration of the testimony: Carson, etc., Co. 
v. Knapp, etc., Co., 80-617. 

Where appellee filed an additional ab
stract denying the correctness of appellant's 
abstract, and appellant filed a statement 
practically reaffirming the correctness of 
the abstract, lield, that there was a sufficient 
denial of the additional abstract: Joy v. Bit-
zer, 77-73. 

It is not the practice of the court to strike 
out portions of an additional abstract on the 
ground that they are not justified by the 
record, but the correctness of such abstract 
is questioned by a printed denial of the 
statements in the nature of a reply, which 
may if necessary contain a fuller abstract of 
the record in explanation of the denial: 
Briggs v. Coffin, 91-329. 

Where appellee filed an additional ab
stract containing a denial that the two ab
stracts together presented all the evidence, 
and appellant then filed an additional ab
stract setting out other evidence and con
troverting the denial in appellee's abstract 
and thereupon appellee still further denied 
that all the abstracts and amendments em
braced all of the evidence, held, that this 
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Jamison v. Weaver, 87-72; Kunz v. Young, 66 
N. W., 879. 

In a particular case held that there was a 
sufficient denial of appellant's abstract to 
make it necessary for him to furnish a tran
script: Cord v. Harry, 71 N. W., 228. 

Name of judge: A failure to comply 
with the rule requiring abstracts to show the 
name of the trial judge, will prevent the ap
peal being considered until such defect is cor
rected: Kissinger v. Council Bluffs, 72-471; 
Pitkin v. Peet, 64 N.W., 793. 

Opinion of lower court: It is not im
proper to present in the abstract or in an 
additional abstract the written opinion of 
the lower court rendered in connection with 
the decision of the case, and such opinion 
will not be stricken from the abstract on 
motion: Mellerup v. Travelers' Ins. Co., 63 N. 
W., 665; Mitchell v. Colby, 63 N.W., 769; Gregg 
v. Spencer, 65 N. W., 411; McLean v. Ficke, 62 
N.W., 753; Williams v. Tschantz, 88-126. 

denial by appellee would be deemed true 
unless further controverted by plaintiff: 
Prescottv. Hiverside Park B. Co., 68 N. W., 
831; Pioneer Implement Co. v. Sterling Mfg. 
Co., 71 N. W., 409. 

When the abstracts of parties present an 
issue of fact as to the state of the record in 
a law action, the question must be settled by 
reference to the bill of exceptions, which it 
is the duty of the appellant to furnish: Zim
merman v. Merchants' & Bankers' Ins. Co., 
77-350. 

Therefore, where there was no bill of ex
ceptions, and the appellee filed an additional 
abstract denying that certain instructions 
complained of, and set out in appellant's 
abstract, were ever filed, and the additional 
abstract was not denied, held, that a motion 
to strike the instructions from the record 
would be sustained: Ibid. 

A denial in argument alone is not suffi
cient to overcome the presumption in favor 
of the truth of appellant's abstract: Anglo-
American Land, etc., Co. v. Bush, 84-272; 

SEC. 4119. Trial term. The clerk of the supreme court shall docket 
causes in which the appellant's abstract has been filed fifteen days before 
the first day of the next term of the supreme court; if the abstract is filed 
thereafter, it shall be docketed for the next succeeding term. No cause 
shall be tried which has not been docketed as above provided, nor unless 
the notice of appeal has been served thirty days or more before the first 
day of said term, except by consent of parties. 

SEC. 4120. Dismissal or affirmance. If an abstract of the record is 
not filed by appellant thirty days before the second term after the appeal 
was taken, unless further time is given by the court or a judge thereof for 
cause shown, the appellee may file an abstract of such matters of record as 
are necessary, or may file a copy of the final judgment or order appealed 
from, or other matters required, certified to by the clerk of the trial court, 
and cause the case to be docketed, and the appeal upon motion shall bo dis
missed, or the judgment or order affirmed. Denial of abstracts, additional 
abstracts or transcripts may also be filed. [C.73, § 3181; R., § 3514.] 

[The following decisions were made under 
? 3181 of Code of '73, materially differing 
from this section.] 

In the absence of the certificate of the 
clerk below, excusing the failure to file a 
transcript on the ground that he has not had 
sufficient time to prepare it, the appellee 
may, by filing a certified transcript of the 
judgment, have the judgment affirmed on 
motion. This section is not merely directory, 
but must be complied with to entitle a party 
to be heard in the supreme court, unless 
waived by agreement or act of the appellee: 
Turner v. Bine, 37-500. 

Appellee can only have the appeal dis
missed or the judgment affirmed when notice 
of appeal has been served the proper length 
of time before the term; but a showing that 
the clerk was served in time will be sufficient 
to authorize an affirmance on motion for 
failure to file the transcript, without a show-" 
ing that the party also was served: Pratt v. 
Western Stage Co., 26-241. 

By the provisions of 15 G. A., ch. 56, \ 1, 
the appeal was not to be dismissed or the 
judgment affirmed on account of failure to 
docket or file transcript, if it appeared that 
the appeal was taken in good faith and not 
for delay: Engleken v. Sahultz, 40-703. 

If appellee, upon being served with the 
abstract, or within a reasonable time there
after, does not indicate to appellant that he 
desires a transcript, but insists thereon at 
the term at which the cause is to be submit
ted by filing a motion to dismiss or affirm, 
time will be given to procure a transcript, 
and if necessary a continuance for that pur
pose will be granted: White v. Savery, 49-197. 

Where the parties stipulate that a tran
script shall be dispensed with unless the court 
requires one to be filed and provide that rea
sonable time shall be granted for that pur
pose, the court will grant such time: Ariz v. 
Cidbertson, 71-366. 

The court will not dismiss the appeal on 
motion for failure to file a transcript, but 
order the transcript to be filed and continue 
the case until it canbedone: Mansonv. Ware, 
63-345; Aldrich v. Price, 57-151. 

Failure to file a transcript can only be 
taken advantage of by motion to dismiss the 
appeal or affirm the judgment, and cannot be 
urged on final hearing: Holmes v. HuU, 48-
177. 

A judgment of affirmance may be set aside 
upon a proper showing such as to authorize 
such action: Scarf v. Patterson, 37-503. 

If the motion to dismiss the appeal is 
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An appeal will not be dismissed on ac
count of failure of the appellant to file the 
transcript within the prescribed time, when 
it appears that the appeal was taken in good 
faith and not for delay, and that the delay in 
prosecuting it was unavoidable and partly 
by consent: McKay v. Woodruff, 77-413. 

Appellee is not entitled to have an ap» 
peal dismissed on a suggestion or request 
made in argument only, or after argument. 
He should file a motion for that purpose, 
showing the failure of which he complains, 
and make demand for a dismissal: French v. 
French, 84-655. 

Failure to file an abstract within the time 
required will not be made a ground for af
firming the judgment where such failure is 
due to the pendency of negotiations for a 
settlement,and such abstract and arguments 
are afterwards filed: Price v. Price, 91-693. 

overruled by the court pro forma, in order 
that it may be left for determination on the 
final submission, such action will not prevent 
its full consideration on the final determina
tion of the cause: Green v. Bonen, 62-89. 

The provision of the rules of the court for 
affirmance on motion for failure of the ap
pellant to file a printed abstract, held not to 
supersede the provision of \ 3182 of Code of '73 
authorizing an affirmance on motion for fail
ure to file the transcript with the clerk, but, 
lield, that in the latter case appellee, to be 
entitled to an affirmance, must file a certified 
copy of the judgment as a basis of the court's 
action, which was not required where the 
failure was merely to file the printed ab
stract: Hunger v. Patterson, 37-501. 

An appeal which has been properly per
fected will not be dismissed merely because 
of a defective record, but will be affirmed or 
reversed as the record will justify: Zimmer
man v Merchants' & Bankers" Ins. Co., 77-350. 

SEC. 4121. Fees prepaid. No case shall be docketed until the fees 
provided by law therefor have been paid. 

S E C 4122. Transcript—when required. No certification of the rec
ord shall be required, unless ordered by the supreme court or a judge 
thereof, which order must be made upon an application in writing or by 
motion, designating the matters and things of record desired to be included 
therein and showing the necessity therefor. The order, if granted, shall 
contain similar designations, and show the parts to be given by an abstract 
of the original record, and the portions to be by transcript, and may require 
any or all the matters to be presented by an amenaed abstract, and be trans
mitted by the clerk of the suprême court to the clerk of the lower court. 
The appellant, upon notice or copy of tne order being received by him, shall 
promptly pay or secure to the clerk's satisfaction bis fees and expenses for 
preparing and forwarding such record, and, upon failure so to do, the appeal, 
upon motion, may be dismissed or the judgment affirmed, as the appellee 
may elect. The translation of the original notes of the shorthand reporter, 
•certified by him to be true and correct, shall constitute a part of the record, 
and shall be sent up in its original form in lieu of a transcript thereof when 
a transcript of the evidence is required, and shall be returned to the clerk 
of the court of the proper county after the cause has been determined by 
the supreme court. [26 G. A., ch. 64; 22 G. A., ch. 35; C. 73, § 3179; R., § 
3511; C'51, §§1975-6.] 

[The following decisions were made under 
•? 3179 of Code of '73 which, both in its orig
inal form and as amended, differed materi
ally fcom this section.] 

Appeal perfected: "Where the abstract 
states that plaintiff appealed it will be as
sumed, in the absence of any showing to 
the contrary, that everything was done 
which was necessary in order to take an 
appeal: Day v. Rawkeye Ins. Co., 72-597. 

The appeal is not taken and perfected 
until the proper notice is served on the 
•clerk of the court; Fitzgerald v. Kelso, 71-
731; State v. Sogers, 71-753. 

The appeal is perfected when service of 
notice is made, etc., as here contemplated, 
although the notice to co-parties provided 
for in I 4111 is not given: Moore v. Meld, 73-
538. 

Fee for transcript: The appeal is not 
perfected until the fees for transcript are 
paid or secured, and giving a supersedeas 
bond cannot be regarded as "securing*' such 

105 

fees; and held, that after service of notice of 
appeal and filing of supersedeas bond, but 
before paying or securing costs of tran
script, appellant had the right to abandon 
his appeal, and that the trial court had au
thority to entertain application by such 
party for a new trial, and grant it: Loomis v. 
McKenzie, 57-77. 

The time within which the appeal is to be 
perfected by paying or securing the fees for 
transcript is not fixed. Filing an abstract 
and having the cause docketed is evidence of 
good faith, and the cause will not be dis
missed for want of transcript. While one 
must be furnished, if insisted upon by appel
lee, time will be given to do so, unless ap
pellant or his counsel have had notice that 
one would be required, and through negli
gence have failed to furnish it: Fairbmfi v. 
Goldsmith, 56-347. 

As no transcript is necessary until a con
flict arises as to the sufficiency of the ab
stracts, it is not necessary to tender the 
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clerk's fees for such transcript until a tran
script is required: Stone v. Berlin, 88-205. 

There is no provision fixing the time 
within which an appeal must be perfected by 
paying or securing the fees of the clerk for 
transcript: Brimer v. Wade, 85-666. 

By the provisions of g 2412, officers are not 
entitled to demand their fees in advance, in 
actions to enjoin liquor nuisance, and there
fore an appeal in such case will not be dis
missed for failure to pay or secure the clerk's 
fees for transcript: Searles v. Lux, 86-61. 

The supersedeas bond does not operate to 
secure the fees of the clerk within the re
quirements of this section: Peterson v. Hays, 
85-14. 

failure to file transcript: The objection 
that appellant has not filed a transcript must 
be raised by motion and not after submis
sion upon the argument: Simplot v. Dubuque, 
49-630. 

Appeal dismissed or judgment affirmed 
for failure to file abstract, see g 4120. 

When abstract is to be deemed denied so 
that a transcript is necessary, see notes to 
i 4118. 

Change of transcript: The motion of ap
pellee to strike the evidence from the ab
stract, and to affirm the decree of the district 
court on the ground that certain exhibits 
were removed from the transcript after it 
had been prepared, will be overruled where 
it appears that they had been detached and 
placed in a safe to prevent loss, and it is not 
shown whether the transcript had been made 
a part of the record at the time the exhibits 
were removed and it appears that the exhib
its were inserted in their proper places in 
the transcript, after which it was duly cer
tified, and, as it appears in this court, is reg
ular and sufficient: Van Ormer v. Harley, f l 
N.W.,241. 

Transcript may be unnecessary; re
porter's notes: Where the abstract of appel
lant is satisfactory to the opposite party, 
there is no necessity for the clerk's tran
script, nor for the transcript of the reporter's 
notes which have been properly filed in the 
original form in the court below. The ap
pellant may make out his abstract from what

ever source he sees fit: Hampton v. Mowheadr 
62-91. 

If the abstract is not controverted by ap
pellee, the court will not look into the tran
script of the original evidence, nor will i t 
refuse to try the case simply because such 
transcript is not filed: Austin v. Bremer 
County, 44-155. 

Denial of correctness of abstract: The 
amendment to \ 3179 of Code of '73 was in
tended to encourage the presentation of case» 
without encumbering the records with a 
transcript, and the sufficiency of the abstract 
to present the evidence should not be denied 
by the appellee without good cause: Goll & 
Frank Co. v. Miller, 87-426. 

Where a motion was made to tax the 
costs of transcript and amended abstract to 
appellee, and afterwards it was stipulated 
that the case should be tried on an amended 
abstract, held, that such stipulation was a 
confession that the record was not sufficiently 
presented in the abstract and that the motion 
should be overruled: Winter v. Central Iowa 
B. Co., 80-443. 

Where it appears that the abstract con
tains the substance of the entire record and 
should not have been denied by appellee, 
motion of the appellant to strike the denial 
and tax the costs thereof and of the tran
script to appellee will be sustained: Taylor <;. 
Chicago, M. & St. P. B. Co., 80-431. 

As to denial of correctness of abstract, 
see notes to \ 4118. 

Original papers: The supreme court will 
not recognize nor examine the original pa
pers in a case transferred to it from the lower 
court except the evidence on which the case 
is tried in equity. And where the appellant 
insists that all the evidence is before the 
court, and that allegation is denied by ap
pellee, it cannot be established by reference 
to a certificate of the evidence filed in the 
lower court and transferred with the original 

. papers to the supreme court, instead of being 
certified by transcript: Cox v. Macy, 76-316. 

For the same reason the fact that an ap
peal is taken when put in issue cannot be 
established by the original notice of appeal 

" of which no transcript is furnished: Ibid. 

SEC. 4123. What sent up. When certification of the record is required, 
the designated papers, notices, shorthand reporter's translation of hi& 
report, depositions, exhibits identified as evidence, notices of appeal with 
return or acceptance of service thereon, and any other paper filed in the 
case, or any part thereof, may be transmitted to the supreme court in the 
original form, or by a transcript of the same, but all entries of record must 
be by transcript. The clerk of the trial court shall verify his return, 
whether it be of the record or transcription thereof, by his certificate, under 
seal, distinguishing between originals and transcripts, and such certifica
tion so made shall constitute a part of the record in the supreme court. 
[C.78, §3184;R., §3512; C 5 1 , §1977.]' 

Matters outside the record cannot be 
considered: The record of the proceedings 
in the lower court is the only basis for action 
in the supreme court. Extrinsic evidence 
cannot be considered: Bell v.Pierson, Mor.,21. 

The supreme court has no original juris
diction, and cannot review or correct judg
ments of the lower court upon motion and 

affidavits outside of the lower court, showing 
fraud in the procurement of the judgment: 
Powell v. Spaulding, 3 G. Gr., 417. 

Even in an equity case the supreme court 
cannot hear depositions taken after the trial 
of the case in the court below and never sub
mitted to such court: Perkins v. Testerment, 
3 G. Gr., 207. 
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An amended return of service of notice 
cannot be filed originally in the supreme 
court: Pilhey v. Gleason, 1-85. 

The record in the supreme court cannot 
be changed or explained by affidavits pre
sented for that purpose, nor by the certificate 
of the clerk of the court below, except so far 
as such certificate is as to the matters ap
pearing of record in his court: Musgrave v. 
Brady, Mor., 456. 

A paper purporting to be a bill of excep
tions, but not certified as part of the record, 
cannot be considered: Conrad v. Baldwin, 
3-207. 

Cases in the supreme court are tried only 
upon the record remaining in the court be
low, certified by transcript. The transcript 
cannot be altered, added to or contradicted 
by matter dehors the record: Blancliard v. 
Devoe, 80-521. 

Appeals to the supreme court are based 
upon the records of the case in the court 
from which they are brought, and it is not 
competent to explain, contradict or extend 
the recital of the record by affidavits or cer
tificates: McArthur v. Shultz, 78-364. 

Therefore, held, that a certificate of the 
trial judge as to matters transpiring between 
the attorney and the judge in the lower 
court which were not of record could not be 
considered: Ibid. 

Improper remarks by the judge in the 
presence of the jury, made a ground of mo
tion for a new trial, should, for the purpose 
of appeal from a ruling of the court on such 
motion, be preserved by bill of exceptions 
and not by affidavits in the lower court: State 
v. Hall, 79-674. 

Misconduct of attorney in the trial of a 
cause cannot be shown on appeal by affidavit. 
Such misconduct must be made to appear by 
bill of exceptions or certificate of the lower 
court: State v. demons, 78-123; Kncebel v. Wil
son, 92-536; Little Sioux Savinas Bank v. Free
man, 93-426. 

An argument of counsel of which com
plaint is made will not be considered upon 
appeal, where the abstract fails to show that 
it was preserved by a bill of exceptions: Nel
son v. Cliicago, M. & St. P. B. Co., 77-405. 

Amdavits and counter-affidavits of coun
sel filed in the supreme court with reference 
tó what was made of record in the lower 
court cannot be considered: Bosenbaum v. 
Partch, 85-409. 

The fact that parties stipulate that evi
dence in another case may be used in an ac
tion does not make the evidence in such other 
case a part of the record, it not appearing 
that any such evidence was introduced: Pitts 
v. Lewis, 81-51. 

It is not competent to contradict or vary 
or extend the record of the district court by 
certificates or affidavits filed in the supreme 
court: Barber v. Scott, 92-52; Ford v. Èasley, 
88-603; State v. Black, 89-737. 

Where it is claimed that a juror had pre
viously expressed an opinion in the case, the 
fact that he was properly examined as to 
whether or not he had expressed such opin
ion must appear on the record, and cannot 
be shown by affidavit: Light v. Chicago, M. & 
St.,P. B. Co., 93-33. 

It is not competent to overcome the pre

sumption in favor of the proceedings in a 
trial court, in regard to matters which 
occurred in presence of the court by means 
of an affidavit attached to a motion for a new 
trial: State v. Kennedy, 77-208. 

Therefore, where a motion for a new trial 
on the ground that special venires were im
properly issued was supported by affidavit of 
an attorney for defendant, but the transcript 
failed to show the irregularity complained 
of, held, that the facts in regard to the im
paneling of the jury should have been made 
a part of the record by a bill of exceptions, 
and in the absence of such showing it would 
be presumed that the jury was properly im
paneled: Ibid. 

Where it is necessary to refer to the tran
script in order to determine whether the 
evidence was certified in the lower court 
and whether the appeal was properly taken, 
the abstract cannot be supported by the 
original certificate of the judge and notice 
of appeal transmitted to the supreme court 
with the original papers in the case instead 
of by transcript: Cox v. Maey, 76-315. 

The court cannot recognize the original 
papers as a substitute for the transcript for 
the purpose of determining a controversy as 
to the contents of the record: Lookabill v. 
Faulks, 83-423. 

Evidence not made a part of the bill of 
exceptions but certified by the clerk of the 
district court cannot be considered a part of 
the record: Neitz v. HiUcer, 84-45. 

An agreed statement of facts not certified 
by the judge trying the case, nor otherwise 
identified and made a part of the record, 
cannot be considered on appeal: Underwood 
v. Lombard Inv. Co., 84-25. 

Where an objection is raised to the rul
ing of the court which was partly based on 
facts known to the judge, in addition to 
affidavits filed in the case, the statement of 
the judge should be embodied in the record: 
Foster v. Eznsen, 75-291. 

Where the bill of exceptions was filed too 
late, held, that a motion to dismiss the ap
peal on the ground that the evidence had 
not been preserved would be sustained, at 
least to the extent of striking what purported 
to be the evidence from the record: Short v. 
Chicago, M. & St. P. B. Co., 79-73. 

The documentary evidence introduced on 
the trial of an equity case should be incor
porated in and attached to the shorthand re
porter's transcript of the testimony, and 
certified by the judge, and even if a certifi
cate by the clerk would be sufficient in such 
cases, under the provisions of \ 3652, such 
certificate should be made within the time 
allowed for the appeal; Jamison v. Weaver, 
84-611. 

The supreme court cannot on appeal in 
one case consider what the record shows in 
a case previously before it, except as the 
facts of the former case are shown in the 
record in the case pending, and while refer
ence may be made to an opinion in the 
preceding case, the court cannot know ex
cept as the facts appear by record in the case 
pending, what the issues were and what was 
the judgment in the former case: Oarrettson 
v. Ferrall, 92-728. 

What deemed parts of record: An agree-
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ment of attorneys with reference to the 
extension of the time for filing a bill of ex
ceptions, when reduced to writing and filed, 
becomes a part of the record without being 
embodied in a bill of exceptions: State ex rel. 
v. Chamberlin, 74-266. 

And see U 3749-3753 and notes. 
In criminal cases under the provisions of 

\ 5418 affidavits in support of a motion for a 
new trial become a part of the record when 
filed: State v. Whalen, 68 N. W., 554. 

Certificate of clerk: A certificate of the 
clerk as to what evidence was presented in 
an action tried by ordinary proceedings will 
not be regarded; such evidence must be 
made matter of record by being embodied in 
the bill of exceptions signed by the judge: 
Jordan v. Quick, 11-9; Oarber v. Morrison, 5-
476. 

A paper cannot be made a part of the 
record by mere certificate of the clerk: State 
ex rel. v. Jones, 11-11; Harmon v. Chandler, 3-
150. 

The bill of exceptions filed in the trial 
court, a transcript of which is sent to the su
preme court, cannot be contradicted by the 
certificate of the clerk of the trial court. So 
lield where the bill of exceptions showed a 
note sued on to be non-negotiable, while the 
note filed by plaintiff's attorney after the 
trial of the cause, and certified by the clerk 
by copy to the supreme court, showed that it 
was negotiable: Daniels v. Oower, 54-319. 

The supreme court cannot notice matters 
certified by the clerk of the lower court 
which do not appear of record in such court: 
Keller v. Killion, 9-329. 

I t is not the duty of the clerk to certify 
or set out the evidence offered, and the su
preme court cannot act upon his statements 
as to what the evidence was. It must be em
bodied in a bill of exceptions properly certi
fied by the judge: Potter v. Wooster, 10-334. 

The certificate of the clerk that certain 
instructions were given and were objected 
to by appellant, lield not sufficient to raise 
the question as to their insufficiency: Knight 
v. Kelky, 10-104. 

The certificate of the clerk as to what ap
pears of record in his court will not prevail 
against the recital of the record itself as 
transmitted by him: Holmes v. Budd, 11-186. 

The affidavit of the clerk is not admissible 
to contradict his certificate to the transcript 
showing i t to be full, complete and perfect: 
Cwliss v. Conable, 74-58. 

What purports to be a transcript of the 
evidence cannot be considered on appeal if it 
is not certified by the clerk of the district 
court. "Without such certificate the short
hand reporter's transcript of his notes cannot 
be considered as part of the record: State v. 
Tower, 64 N.W., 764. But now see ? 3675. 

Certificate of judge is not competent to 
contradict the recitals in a bill of exceptions: 
Pearson v. Maxfield, 47-135; Oedric v. Hopson, 
62-562; Connor v. Long, 63-295. 

A motion to strike evidence from the 
abstract because not preserved by a bill 
of exceptions properly raises the question 
whether there was a bill of exceptions or 
not: Monis v. Steele, 62-228. 

On such a motion the record must speak 

for itself and can neither be attacked nor 
supported by affidavits: Ibid.; Moriarty v. 
Central Iowa B. Co., 64-696. 

Where it appears that a bill of exceptions 
is embodied in the abstract without having 
been properly made a part of the record in 
the lower court it may be stricken out on 
motion: Wadsworth v. First Nat. Bank, 73-
425. 

The fact that the evidence is not so certi
fied as to be properly a part of the record 
may be raised by motion to strike it from the 
record, but will not be a ground for affirming 
the judgment, as the record, without the ev
idence, may show error entitling appellant 
to reversal: Bracket v. Belknap, 40-704.' 

The supreme court will determine upon 
final hearing whether the record is such that 
the case can be considered upon its merits, 
especially where appellee insists in his ar-

f ument that it cannot: Alexander v. McGhrew, 
7-287. 

Defects in record: An objection that the 
record on appeal does not properly embody 
the evidence cannot be supported by affida
vit. If the objection does not appear on the 
face of the record, it may be amended upon 
suggestion of diminution, or if the record in 
the court below requires change to make it 
correspond with the facts, proper steps should 
be taken to amend it there: Hughes v. Stan
ley, 45-622. 

That the entire record is not before the 
supreme court is not sufficient either to war
rant the dismissal of the appeal or to strike 
from the files what is there. The extent to 
which a loss of a portion of the record will 
prejudice the parties will be considered on 
the final determination of the cause: Mayo 
v. Temple, 16-585. 

If it should appear in a law case that the 
evidence is not all before the supreme court, 
it would not dismiss the appeal if there were 
questions which might be determined with
out all the evidence being before it: Balm v. 
Nunn, 63-641. 

If the record is in such condition that the 
supreme court cannot determine from the 
pleadings what the issues are, it may remand 
the cause in order that the parties may have 
an opportunity to replead: Lyon v. Tevis, 8-79. 

In the absence of a showing of-excuse for 
not perfecting the record sooner a party will 
not be allowed to amend the record after a 
rehearing is granted: Barber v. Scott, 92-52. 

Evidence must be of record below: A 
bill of exceptions cannot be considered in 
the supreme court unless it is embodied in 
the record certified from the court below: 
Plainer v. Mofford. 1 G. Gr., 476. 

But if no question is made the court pre
sumes the evidence presented in filing the 
abstract was properly preserved. If that 
fact is called in question by a denial, the 
court will go to the transcript to determine 
it: Wilson v. First Presbyterian Church, 60-112. 

Even if it appears that the transcript con
tains a paper not properly identified by the 
bill of exceptions, this fact will not warrant 
the striking the whole bill of exceptions 
from the record: Hardy v. Moore, 62-65. 

Where no steps are taken to strike from 
the files a portion of the record claimed to 
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have been erroneously certified, it cannot be 
disregarded on final hearing: Edie v. Apple-
yate, 14-273. 

As to how writings, etc., must be identi
fied in the bill of exceptions, see § 3752 and 
notes. 

Although the record purports to contain 
all the evidence heard before a referee, yet 
if it does not appear that the evidence was 
preserved by a bill of exceptions, or a certif
icate of the referee, or otherwise identified, 
the court cannot consider that it has the evi
dence before it: Donovan v. Hayes, 62-36. 

Where it is made to appear that the bill 
of exceptions was not presented to the at
torney of the opposite party, as required by 
rule of the lower court, such bill of excep
tions should be stricken out on motion in the 
supreme court: Christenson -v. Central Iowa 
B. Co., 63-703. 

To secure a review of a law action it is not 
essential that the evidence and instructions 
should be certified by the judge. It is suffi
cient that the evidence is properly made 
part of the record by bill of exceptions, and 
the instructions are identified by the bill of 
exceptions or in other proper manner: Wil
son v. First Presbyterian Church, 60-112. 

Parties may, by stipulation, agree as to 
what the evidence was on which the case 
was tried in the court below, for the purpose 
of having a trial on appeal upon errors as-
signed,although the case is equitable: Hutch
inson v. Wells, 67-430. 

Insufficient record: Where the evidence 
and instructions referred to in the bill of ex
ceptions, and by it made part of the record, 
are not actually included in the transcript, 
for the reason that they are not found on file 
by the clerk, the supreme court cannot pass 
upon errors in rulings upon the evidence or 
instructions to the jury, it not appearing 
that the abstract corrects such defect: 
Bonney v. Cocke, 61-303. 

Transcript of the record: While a bill of 
exceptions in an action by ordinary proceed
ings should be brought to the supreme court 
by copy, and not in its original form, yet an 
error in this respect only works a continu
ance to obtain a correct transcript: Fernow 
v. Dubuque á S. W. B. Co., 22-528. 

A bill of exceptions transmitted to the 
supreme court with the record, but not em
braced in it, nor certified to by the clerk as 
being a part of the record, cannot be con
sidered: State v. Leis, 11-416. 

I t will not be a ground for striking the 
transcript from the files that it appears that 
it was delivered to the attorney of the party, 
where it is not shown that it was not after
ward forwarded in the manner directed; 
Dedric v. Hopson, 62-562. 

As to bringing up an original paper for 
inspection, see ¡j 4124. 

In equity cases: On appeal in a case tried 
by ordinary proceedings, a transcript should 
be sent up, but if tried.by equitable proceed
ings upon written testimony, the depositions 
and papers are to be sent up in their orig
inal form: Baldwin v. Tuttle, 23-66. 

If the original evidence is not certified 
up in such cases, the same presumption ob
tains in favor of the correctness of the ruling 

below as in an action at law: State v. Orwig, 
27-528. 

An objection that papers of record in the 
court below are certified to the supreme 
court by copy instead of in their original 
form should be raised in time to permit the 
other party to correct the error, if it be one, 
by filing the original papers. Such an 
objection not made before the final submis
sion of the case will not be regarded: Mc
Donald v. Farrell, 60-335. 

Certificate of clerk: I t is to be presumed 
that the papers certified by the clerk as a 
part of the record in the case were properly 
filed in such case, although the fact of their 
authenticity and connection with the trans
action does not appear from the papers them
selves: Mays v. Deaver, 1-216. 

The certificate of the clerk to which he 
attaches loose and detached depositions in 
their original form, stating that the tran
script contains the original depositions in 
the case, is not sufficient to enable the court 
to try the case anew: Wetherell v. Goodrich, 
22-583. 

Evidence presented in the record in an 
equity case, triable de novo, which is in no 
way certified or identified as that upon 
which the trial was had in the court below, 
will be stricken out on motion: Bracket v. 
Belknap, 41-592. 

In an equitable action tried on written 
evidence it is not necessary that such writ
ten evidence be embodied in and preserved 
by bill of exception, but the certificate of 
the clerk that it is all sent up is sufficient to 
enable the supreme court to act upon it: 
Ticonic Bank v. Harvey, 16-141. 

A certificate of the clerk that the tran
script contains all the evidence "appearing-
on file " will not be sufficient: Davenport v. 
Ells, 22-296; Grant v. Grant, 46-478. 

The certificate of the clerk that the record 
contains all the evidence offered in the court 
below, in a case tried wholly upon deposition» 
and papers on file, is sufficient to enable the 
supreme court to consider the case on appeal; 
and the provisions of 2 2742, of Code of '73, re
quiring a certificate of the judge to be given 
at the trial term, has no application in such a 
case: Cross v. BurlingtonœS. W. B. Co., 58-62. 

Where the clerk certified as follows: 
"The depositions accompanying this tran
script, marked A, B, C, D and E, are all of 
the evidence in such case used on the trial 
thereof," and the depositions were found 
thus marked, held, that they were suffi
ciently identified, in the absence of a sug
gestion or showing of substitution: Chambers 
v. Ingham, 25-222. 

The provision of this section as to certifi
cate by the clerk does not make it unneces
sary that the evidence in an equity action 
shall be certified by the judge as provided 
in § 3652 in order to bring the evidence be
fore the supreme court on appeal: Teague v. 
Fortsch, 66 N. W., 1056. And the certificate 
of the clerk is for the purpose of identifying 
and authenticating the record, and not for 
the purpose of making written evidence a 
part of the record, which must be done by 
the certificate of the judge: Bunge v. Hahn,, 
75-733. 
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Reporter's notes: In order to make the 
evidence as taken down by the shorthand re
porter a part of the record, it must be tran
scribed by him and filed in the court below: 
Oaylord v. Ta/ï,.53-756; Lowe v. Lotee, 40-220. 

The reporter's translation of his notes 
does not become a part of the record unless 
certified to by him as correct. A certificate 
of the judge that the notes referred to in a 
bill of exceptions contain all the evidence, 
will not be sufficient: Ricliards v. Lminesbury, 
65-587. 

The evidence in a case may be preserved 
by the shorthand report thereof duly certi
fied, without being embodied in a bill of ex
ceptions: Be Long v. Lee, 73-53. 

Where the judge certifies to a shorthand 
"writer's transcript of the evidence it is 
thereby sufficiently made part of the record, 
although the reporter was not appointed by 
the court, but acted at the request of one of 
the parties: Lutz v. Ayksworth, 66-629. 

If there is a certificate of the judge to 
the reporter's notes, to the effect that they 
contain all the evidence introduced or of
fered in the case, it will be presumed that 
the statement is true, and that no evidence 
was afterwards introduced, although the 
judgment was not rendered until some time 
subsequent to the making of such certificate: 
Boyer v. Foster, 62-321. 

The identification of certain documents 
in the reporter's translation of his notes em-
"bodied in a bill of exceptions, held sufficient 
to render such documents a part of the 
record: Johnston v. McPherran, 81-230. 

The certificate of the reporter to his 
notes and the translation thereof will not 
dispense with the certificate of the trial 
judge to show that all the evidence is of 
record: Blanchard v. Devoe, 80-521. 

The reporter's transcript of the evidence, 

properly certified by him and the clerk, can
not be considered, where it does not appear 
that the testimony was preserved by bill of 
exceptions, and that the notes or the tran
script was ever certified by the judge: Neitz 
v. Hilker, 85-743. 

In a law case, it not being required that 
the evidence be certified by the judge within 
the time allowed for the appeal (as is re
quired in equity cases by \ 3652), if the short
hand reporter's notes of the testimony are 
properly embodied in a bill of exceptions, 
the transcript thereof need not be filed 
within the time for filing the bill of excep
tions, but may be filed within such time as 
to permit the submission of the case to the 
supreme court in the manner and within the 
time fixed by statutory and other rules ap-

?licable in such cases: Hammond v. Wolf, 
8-227. 

I t is not necessary that the reporter copy 
the documentary evidence into the tran
script of the shorthand notes in an equity 
case. The judge's certificate being attached 
to the shorthand notes wherein the docu
mentary evidence, filed with and certified 
by the clerk, is sufficiently identified, and a 
transcript of the shorthand notes duly certi
fied by the reporter, and filed within the 
time required, setting forth a copy of the 
judge's certificate, constitute a sufficient 
identification of the evidence: Bichardson v. 
Gray, 85-149. 

In an action at law where the reporter's 
shorthand notes were duly certified and made 
a part of the record, held, that this was a 
sufficient bill of exceptions, although the 
translation was filed too late to answer the 
requirements of the statute for filing a bill of 
exceptions: Fleming v. Stearns, 79-256. 

As to how reporter's notes are made part 
of the record, see \\ 3675 and 3752and notes. 

SEC. 4124. Original paper. Where a view of an original paper or 
exhibit in the action may be important to a correct decision of the appeal, 
the court may order the clerk of the court below to transmit the same, 
which he shall do in the manner provided for the transmission of certifica
tions of the record. [C. 73, § 3209; E., § 3525.] 

the supreme court could not pass upon the 
sufficiency of such objection, where the ap
pellant had not secured the transmission 
to the supreme court of the instrument to 
which the objection was made: Wing v. Stew
art, 68-13. 

Where the objection made in the court 
below to the introduction of a contract in 
evidence was that its appearance indicated 
that it had been altered since its execution, 
and there was no evidence tending in any 
manner to explain such alteration, held, that 

SEC. 4125. Transmission. The transcript of any paper or exhibit 
required for use in the supreme court may be transmitted thereto by the 
clerk of the trial court by express or other safe and speedy method, but not 
by a party or any attorney of a party. [0.73, § 3179; R., § 3511; C. '51, §§ 
1975-6. J 

SEC. 4126. Return of original papers. If a new trial is granted by 
the supreme court, the clerk, as soon as the cause is at an end therein, shall 
transmit to the clerk of the court below all original papers or exhibits cer
tified up from said court, and may at any time return any such papers when 
no new trial is awarded. 

SEC. 4127. Perfecting record. The lower court, the supreme court, 
or a judge of either court, may make any necessary orders to secure a per
fect record or transcript thereof, upon a showing by affidavit or otherwise, 
and upon such notice as it or he may prescribe. [C. 73, § 3185; R., § 3524.] 
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Correction of record: Upon suggestion of 
diminution of the record, a party may have 
the record in the lower court corrected or 
amended by proper proceedings therein, and 
present the record as thus amended to the 
supreme court by supplemental abstract: 
Mahaffy v. Mahaffy, 63-55. 

Mistake in the record as to date of service 
of notice of appeal on the clerk may be cor
rected upon motion in the court in which the 
notice is filed: Brier v. Chicago, B. & P. B. 
Co., 66-602. 

While evidence not offered or relied upon 
in the court below cannot be considered by 
the supreme court on appeal, yet where the 
record as filed is incomplete, it is competent 
for the lower court, even after appeal, to or
der all the evidence submitted at the trial to 
be certified: Campbell v. Long, 20-382. 

"Where it was made to appear to the court 
by affidavit that the record was defective, 
held, that the court might, in the exercise of 
a sound discretion, remand the case for the 
purpose of ascertaining and embodying in a 
proper bill of exceptions the evidence upon 
which the former trial was had: Tasker v. 
Marshall, 4-544. 

The record before the court must be taken 
as conclusive of the facts recited. If errone
ous in any respect, the error should have 
been corrected by proper proceedings in the to supply his lost notice of appeal 
court below: Stiles v. Bothm's Estate, 30-60. was done after the hearing of evider 

The record on which the case is to be 
tried on appeal must be made up in the court 
below. The supreme court will not, on mo
tion, amend such record, as by inserting a 
finding of facts alleged to be lost: Bobbins v. 
Lusch, 53-304. 

Lost records of the court below cannot 
be supplied by affidavit in the supreme 
court: Morris v. Steele, 62-228. 

The substitution of a lost pleading in the 
court below is to be made in that court and 
not in the supreme court: Tomlinson v. Funs-
ton, 1G. Gr.,544. 

Correction of omissions or mistakes: 
Appeals are based upon the records of the 
cause remaining in the court below. The 
supreme court has no jurisdiction to correct 
mistakes or supply omissions in such records: 
Battle v. Bes Moines, 37-635. 

A motion made in the supreme court, sup
ported by affidavits, to strike out the bill of 
exceptions as not correctly embodying the 
evidence, cannot be considered: Hughes «. 
Stanley, 45-622. 

SEC. 4138. Stay of proceedings 
ings under a judgment or order, nor any part thereof, shall be stayed by an 
appeal, unless the appellant executes a bond "with one or more sureties, to 
be filed with and approved by the clerk of the court in which the judgment 
or order was rendered or made, to the effect that he will pay to the appellee 
all costs and damages that shall be adjudged against him on the appeal; 
and will satisfy and perform the judgment or order appealed from in case 
it shall be affirmed, and any judgment or order which the supreme court 
may render, or order to be rendered by the inferior court, not exceeding in 
amount or value the original judgment or order, and all rents of or dam
ages to property during the pendency of the appeal out of the possession 
of which the appellee is kept by reason of the appeal. If the bond is 
intended to stay proceedings on only a part of the judgment or order, it 
shall be varied so as to secure the part stayed alone. When thus filed and 

Any correction of the record must be made 
in the court below. The transcript is the 
authoritative record in the supreme court, 
and, after being certified, it cannot be im
peached by a certificate of the clerk of the 
court below, or by any extrinsic evidence: 
Gardner v. Burlington, C. B. & N. B. Co., 
68-588. 

Motion for correction of a record may 
properly be made in the lower court without 
any order or leave from the supreme court: 
Beynolds v. Sutliff, 71-549. 

Since the abolition of the circuit court, 
applications for change in or correction of 
the records of that court should be made to 
the district court: BeWolfe v. Taylor, 71-648. 

Supplying lost records: The written 
evidence upon which an equity case is tried 
becomes a part of the record, and if it is lost 
it is to be supplied by substitution. Such 
loss after judgment, and pending appeal, is 
not ground for a new trial; Loomis v. Mc-
Kenzie, 48-416. 

"Where, after the taking of an appeal, 
the papers were lost without appellant's 
fault, Mid, that the court below should, on 
motion, have ordered substitution thereof: 
Steiner v. SUiner, 49-70. 

"Where a party, while his appeal was 
pending, filed in the court below a motion 

which 
evidence with 

reference thereto, held, that as the evidence 
was conflicting, the order would not be dis
turbed: State v. Billard, 52-749. 

"Where an additional transcript of a 
justice of the peace filed in the lower court 
in a proceeding by writ of error from the 
judgment of such justice of the peace was 
not sent to the supreme court with the 
transcript, but appeared to be lost, held, that 
the certificate of the judge and clerk were 
receivable to show that such amended tran
script had been filed in the lower court: 
Coffeen v. Hammond, 3 G. Gr., 241. 

Further as to correction or substitution of 
the record in lower court after appeal, see 
notes to § 4100. 

Partial record: If appellant presents a 
partial record, which is, however, sufficient 
to clearly show the ruling appealed from, 
and it is manifest that the omitted parts 
could not aid the opposite party, the record 
will be sufficient to enable the court to pass 
upon the questions thereby raised: Hall v. 
Smith, 15-584. 

supersedeas bond. No proceed-
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approved, the clerk shall issue a written order requiring the appellee and 
all others to stay all proceedings under such judgment or order, or so much 
thereof as is superseded thereby, but no appeal or stay shall vacate or 
affect such judgment or order. [C. 73, § 3186; R., §§ 3527-8; C. '51, § 1983.] 

An appeal is not perfected by the filing of which extension of time of payment and stay 
a supersedeas bond alone, but service of notice 
of appeal is also necessary, and until such 
notice is served, at least on the clerk, such 
officer should not recall an execution or issue 
an order to stay proceedings thereunder: 
Pratt v. Western Stage Co., 26-241. 

A bond, irregular in form, held sufficient 
as a statutory appeal bond: Field v. Schricher, 
14-119. 

An order of discharge in a habeas corpus 
proceeding cannot be suspended by super
sedeas bond pending an appeal: State v. Kirk-
patrick, 54-373. 

Where no supersedeas bond is filed, the 
appeal does not vacate or affect the judg-
ment,and proceedings thereon are notstayed: 
Phillips v. Germon, 43-101. 

A supersedeas bond is not essential in per
fecting the appeal; it does not secure the 
clerk's fees for transcript, so as to render 
unnecessary the payment or securing of the 
same in order to perfect the appeal: Loomis 
v. McKenzie, 57-77. 

The giving of a supersedeas bond does not 
supersede or render void a delivery bond 
previously given to secure the release of at
tached property: Williams v. Bobison, 21-498; 
State v. McGlothlin, 61-312. 

A supersedeas bond given in an action 
brought by a party claiming a public office, 
and who has been adjudged entitled thereto, 
does not suspend his right to exercise such 
office in pursuance of the judgment, and to 
receive the salary incident thereto; and 
therefore in an action on such bond the sure
ties are not liable for salary accruing pend
ing the suit: Jayne v. Drorbaugh, 63-711. 

When an order has been determined to 
have been correctly made, it is then too late 
for a party to claim relief because he was 
not allowed to supersede it: Yetzer v. Mar
tin, 58-612. 

Where, on appeal, judgment as to one 
party appealing was affirmed, but as to the 
co-party reversed, held, that the party as to 
whom it was affirmed and his sureties wore 
liable on their appeal bond: Knight v. Waters, 
15-420. 

of execution are granted. Their relation to 
the action is not such as gives them control 
over it, and the party has a right to do what
ever the law authorizes in such cases: Drake 
v. Smythe, 44-410. 

A surety on a supersedeas bond will be 
bound by judgment rendered in the supreme 
court, although he is not a party to the 
action and has not been served with notice: 
Phelan v. Johnson, 80-727. 

Where the appeal is simply dismissed, 
allowing the judgment in the lower court to 
remain in full force, such dismissal has the 
effect of affirming the judgment of the court 
below, and the parties to the supersedeas 
bond become liable thereon: Coon v. Mc-
Cormack, 69-539. 

Where the defense to an action on appeal 
bond was that the judgment appealed from 
was fraudulently obtained by depriving de
fendant of his day in court, held, that such 
fact, if true, was no defense to the judgment 
rendered in the supreme court upon trial de 
novo, to which defendant appeared and in 
which he 'Was heard, it not being alleged 
that such fraud prevented a full and fair 
trial on appeal: Knight v. Waters, 18-345. 

The language of this section relating to 
rents and damages which are to be covered 
by the bond is a specification only as to the 
condition of the bond; and if such condition 
is not contained in the bond, the party exe
cuting it cannot in an action thereon be held 
liable for rents or profits accruing during 
the appeal: Gill v. Sullivan, 62-529. 

The taking of an appeal and filing of a su
persedeas bond do not affect the judgment, 
which remains in full force, but process 
thereon is suspended until the appeal is de
termined; and in case of a decree granting 
an injunction the injunction remains in full 
force, and the appeal and supersedeas bond do 
not give the party enjoined a right to violate 
it: Lindsay v. Clayton District Court, 75^509. 

It is proceedings on the judgment which 
are stayed and not proceedings after the 
judgment or order is made. A judgment or 
order which is self-executing is not super
seded by the filing of a bond: Allenv. Church, 
70 N.W., 127; Allen v. Cook, 71 N.W., 534. 

Sureties on a supersedeas bond are not dis
charged by an entry in the supremo court, 
by consent, of a judgment by the terms of 

SEC. 4129. Partial stay. The taking of the appeal from part of a 
judgment or order, and the filing of a bond as above directed, does not stay 
execution as to that part of the judgment or order not appealed from. [C. 
73, § 3191; R., § 3532; C'51, § 1985.] 

SEC. 4130. Execution recalled. If execution has issued prior to the 
filing of the bond, the clerk shall countermand the same. [C.73, §3192; 
R., § 3533; C.'51, §1987.] 

SEC. 4131. Property surrendered. Property levied upon and not 
sold at the time such countermand is received by the sheriff shall be at once 
delivered to the judgment debtor. [0.73, § 3193; R., § 3534; C. '51, § 1988.] 

I t seems that this section refers only to personal property: Swift v. Conboy, 12-4M. 

SEC. 4132. Conditions of bond—how fixed. If a party has perfected 
his appeal, and the clerk of the lower court refuses for any reason to 
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approve the bond, or requires an excessive penalty, or unjust or improper 
conditions, he may apply to the district court or judge thereof, who shall 
fix the amount and conditions of the bond and approve the same. Pending 
the application, the judge may, by a written order, recall and stay all pro
ceedings under the order or judgment appealed from until the decision of 
the application. The bond thus approved shall be filed with the clerk, who 
shall issue a written order to stay proceedings. [C73, § 3187.] 

SEC. 4133. Insufficient security — new bond. The appellee may 
move the court rendering the judgment or making the order appealed from, 
or the supreme court, or a judge of either court, if in vacation, upon ten 
days ' notice in writing to appellant, to discharge the bond on account of 
defect in substance or insufficiency in security, which mc' '.on if well taken, 
shall be sustained, unless appellant shall, within a day to be fixed in the 
order made and filed therein, give a new and sufficient bond as required by 
said order. If the new bond is not given, proceedings shall be had in the 
lower court as though no bond had been given, but a new and sufficient 
bond may be given at any time with like effect and results as though given 
in the first instance. [C. '73, §§ 3188-9; R., §§ 3529-30.] 

SEC. 4134. Penalty of bond. If the judgment or order is for the pay
ment of money, the penalty shall be in at least twice the amount of the 
judgment and costs. If not for the payment of money, the condition shall 
be to save the appellee harmless from the consequences of taking the 
appeal, but in no case shall the penalty be less than one hundred dollars. 
[0.78, §3190; R., §3531; C'51, §1984.] 

Where, In an action to forclose a me- unpaid after exhausting said property, the 
chanic's lien, a personal judgment for the penalty of the appeal bond should be twice 
amount claimed is rendered against defend- the amount of the judgment rendered. The 
ant, and the lien is declared established value of property on which the judgment is 
upon the property, and the property is or- especially declared a lien cannot be taken 
dered sold upon special execution to satisfy into account in fixing the bond: Flynn v. Des 
the judgment, and it is directed that a gen- Moines & St. L. R. Co., 62-521. 
eral execution issue for any sum remaining 

SEC. 4136. Security for costs. The appellant may be required to give 
security for costs under the same circumstances and upon the same show
ing as plaintiffs in civil actions in the inferior court may be. [C'73, § 3210; 
R., §3526.] 

SEC. 4136. Assignment of errors. Except in actions triable de novo, 
no question shall be considered by the supreme court unless pointed out by 
an assignment of error, which need follow no stated form, but must clearly 
and specifically indicate the very error complained of, and, among several 
points made in demurrer, motion, instructions or rulings, the one, or those 
relied upon, must be separately stated. The court need consider only such 
errrors as are thus assigned, but must decide upon each one that is. [C. 
'73, §3207; R., §3546.] 

Necessary in a law case: In a law action ment of errors is not necessary: Hackworih 
an assignment of errors is absolutely es- v. Zollars, 30-433; Sherwood v. Sherwood, 44-
sential to the consideration of the case on 192. 
appeal, and it is immaterial that but one Where judgment is entered below on the 
point is relied upon, and that this is appar- admissions and allegations of the pleadings 
ent from tha record and argument: Bamhart in an equity case, the cause on appeal is 
v. Farr, 55-366. triable de novo on such allegations and ad-

The court cannot consider objections not missions, and an assignment of errors is not 
made in the assignment of error: Wood v. necessary: Early v. Burt, 68-716. 
Whittan, 66-295. On an appeal from the decision of a court 

An objection not made in the assignment, appointing a receiver, in accordance with 
but first raised in the argument, will not be the prayer of a petition in equity and the 
considered: Roberts v. Cass, 27-225. proofs thereunder, no assignment of errors 

The court can only review errors assigned is necessary: Clark v. Raymond, 84-251. 
notwithstanding the provisions of 25 G. A., An equity case cannot be tried as a law 
ch. 96 (see 1 3564), that no pleading shall be, case when no errors have been assigned: 
held insufficient on account of a failure to Meed v. Larrison 77-399. 
demur thereto: Boyd v. Watson, 70 N. W., 120. On appeal from ruling1 on motion or de-

Not necessary in equity: In an equitable murrer: When an appeal is taken in an 
action triable de novo on appeal, an assign- equity case from a ruling upon motion or de-
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murrer, error must be assigned: Powers v. 
O'Brien County, 54-501; Patterson v. Jack, 59-
632. 

Trial of equitable actions upon assign
ment of errors: Where an equity case is not 
in proper form for trial de novo, it may be 
heard like an action at law on assignment of 
errors properly preserved by exceptions: 
Schmeltz v. Schmeltz, 52-512; Cross v. Burling
ton & S.W. B. Co., 51-683; Jordan v. Wimer, 
45-65; Lutzv. Kelly, 47-307; Lynch v. Lynch, 
28-326; Jones v. Clark, 37-586; Mallory v. Lus-
combe, 31-269. 

Where a case cannot be tried de novo be
cause the abstract fails to show all the evi
dence, an assignment of error which can be 
determined only upon the evidence will not 
be considered: Gittrap v. Walters, 77-149. 

Record must show error assigned: 
Where the record does not show that the 
ruling complained of in the assignment of 
errors was in fact made, such question can
not be considered: Borland v. McNally, 48-
440. 

Wha t the assignment should show: An 
assignment of errors should plainly state the 
error complained of and not merely refer to 
the parts of the record wherein the objec
tion complained of is said to appear: Wood 
v. Whitton, 66-295. 

I t is not proper in an assignment to refer 
to the record in such form as to require an 
examination thereof throughout in order to 
ascertain what the error is which is com
plained of: Feisterv. Kent, 92-1. 

An assignment is not sufficient which 
makes it necessary to examine the testimony 
in order to determine just what errors are 
claimed to have been committed in the ad
mission of such testimony: Peterson v. Walter 
A. Wood Mowing & Reaping Mach. Co., 66 N. 
W., 96. 

The court is not required to resort to ar
guments of counsel to show what questions 
are intended tobe raised by the assignments; 
and held, that assignments that the judgment 
is against the evidence as shown by the 
agreed statement of facts, and that the judg
ment is against the law applicable to the 
facts, and that the court erred in rendering 
judgment for the plaintiff, were insufficient: 
Smola v. McCaffrey, 83-760. 

General assignments of error will not be 
considered: Casey v. Balhu Banking Co., 67 
N. W., 98. 

The assignment relating to many differ
ent rulings grouped together is not suffi
ciently specific: CalMna v. Chicago, M. & St. 
P. B. Co., 92-714. 

Assignments such as " that the verdict is 
contrary to law " or " tha t the court erred in 
rendering judgment on the verdict ' ' are too 

f eneral and will not be considered: Wood v. 
lallowell, 68-377; Hamilton Buggy Co. v. Iowa 

Buggy Co., 88-364 
An assignment " t h a t the court erred in 

its action in regard to the jury," held too in
definite: Hannon v. Chandler, 3-150. 

An assignment that there was error in al
lowing the introduction of evidence objected 
to by plaintiff, and that the court erred in 
finding for defendant, held, too indefinite: 
Garrett v. Wells, 63-256. 

An assignment that " the court erred in 
overruling the defendant's exceptions to the 
report of the referee and entering judgment 
against defendant," held not sufficiently spe
cific: Hoefer v. Burlington, 59-281. 

Assignments of error that the verdict is 
contrary to law, and that the court erred in 
admitting testimony on the trial, and that 
the court erred in excluding testimony on the 
trial, and that the court erred in overruling 
defendant's motion in arrest of judgment and 
for a new trial, are not sufficiently specific: 
Armstrong v. Nillen, 70-51. 

The assignment in a particular case that 
" t h e verdict over and above the actual dam
ages . . is not supported by the evidence, ' ' 
held sufficient: Waller v. Waller, 76-513. 

Assignments such as that the court erred 
in its instructions, in sustaining objections 
to testimony, the court erred in overruling 
motion for new trial, the verdict is contrary 
to law, are not sufficiently specific: Mara v. 
Bucknell, 90-757. 

Assignments which are not specific and 
do not point out the very error objected to 
will not be considered: Keokuk Stove Works 
v. Hammond, 63 N.W., 563. 

Assignments held not sufficiently specific 
In the following cases: Hawesv. Twogood, 12-
582; Wilson v. Hillhouse, 14-199; Morris v. 
Chicago, B. & Q. B. Co., 45-29; Oschner v. 
Schunk, 46-293: Bardwell v. Clare, 47-297; 
McCormick v. Chicago, B. I. & P. B. Co., 47-
345; Nuckles v. Fggspieler, 47^00; Moffatt v. 
Fisher, 47-473; Benton v. Nichols, 47-698; 
Betts v. Glenwood, 52-124; Black v. Boyd, 52-
719; Brown v. Base, 55-734; Wilson v. Klo-
kcnteger, 56-764; Low v. Fox, 56-221; Vander-
berg v. Camp, 68-212; Smith v. James, 72-515; 
Wadsworth v. First Nat. Bank, 73-425; Mc-
Murray v. Capital Ins. Co., 87-493; Shroeder 
v. Webster, 88-627. 

Assignments of error in particular cases 
considered: Buncombe v. Powers, 75-Í85; Al-
brosky v. Iowa City, 76-301; Kaufman v. Far
ley Mfg. Co., 78-679; Farmers' Savings Bank 
v! Wilcka, 71 N. W., 200. 

On demurrer: An assignment of error in 
the sustaining of a demurrer based on sev
eral grounds which does not point out the 
particular ground as to which it is claimed 
the court erred is not sufficiently specific: 
Waukon v. Strouse. 74-547; Blocker v. Schoff, 
83-265; Barrett v. Kemp, 91-296; Esty v. Ma-
gee, 62 N. W., 673; Guyar v. Minnesota 
Thresher Mfg. Co.^ 66-83. 

Where the assignment is of error in over^ 
ruling a demurrer but one cause of action 
being stated in the pleading, and but a sin
gle ground of objection urged in the de
murrer, the assignment is sufficiently spe
cific: Sneer v. Stutz, 93-62. 

An assignment of error in the ruling of 
the court sustaining the several demurrers 
of different defendants is not sufficiently 
specific: Bradley v. Johnson, 67-614. 

On rulings as to evidence: Assignments 
that " t h e court erred in admitting improper 
and rejecting proper testimony," and that 
" the court erred in admitting certain evi
dence of the defendant against plaintiff's ob
jection," held not sufficiently specific: Mer
chants' Union Barbed Wire Co. v. Bice, 70-14. 
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An assignment that the court erred in 
the admission and exclusion of evidence 
upon the trial against the objections of the 
defendant is not sufficiently specific: Chand
ler & Co. v. Knott, 86-113. 

A general assignment such as that " t h e 
court erred in admitting testimony objected 
to by defendant and in excluding testimony 
offered by defendant on the t r i a l " is too in
definite: Buford v. Devoe, 65 N.W., 413. 

An assignment that " the court erred in 
its ruling upon the objections to questions 
where the questions and objections are set 
•out in the foregoing abstract," held too in-
•definite: Dungan v. Iowa Central B. Co., 64 
Ji.W.,762. 

Assignments that " the court erred in 
.overruling defendant's objections to the ev
idence offered by plaintiff " and that " t h e 
court erred in sustaining plaintiff's objec
tions to evidence offered by the defendant," 
held insufficient: Buniside v. Eaton, 64 N.W., 
786. 

An assignment of error in overruling ob
jections to the introduction of testimony 
shown in the abstract and objected to by 
defendant is not sufficiently specific: Blocker 
v. Schoff, 83-265. 

An assignment of errors in the admission 
or exclusion of evidence need not embody 
the question. It is enough if it specifies the 
fact and states wherein the court erred: 
Union Bldg. Ass'n v.Bockfordlns. Co., 83-647. 

An assignment of errors in the admission 
of evidence need not set out the whole ex
amination in which the error is claimed to 
have occurred: Hamilton Buggy Co. v. Iowa 
Buggy Co., 88-364. 

Errors in instructions: Unless the par
ticular points claimed to be erroneous in in
structions are specifically designated, an 
assignment of error thereon will not be re
garded: Peekv.Henderslwtt, 14-40; Brewing-
¡ton v. Patton, 1-121. 

An assignment of errors, directed against 
all the instructions given by the court en 
masse, without specifying the particular er
rors complained of, is not sufficient: Blair v. 
Madison County, 81-313. 

An assignment of error in giving certain 
instructions, in refusing certain others, and 
in modifying certain others, specifying them 
in each case, held sufficiently specific: Sher
wood v. Snow, 46-481. And see Ludwig v. 
Blockshere, 71 N.W., 356. 

An assignment of errors in giving instruc
tions, designating them by number, as in 
"instructing the jury that ," stating in sub
stance a brief proposition of law, held suffi-

•cient: Kendig v. Overhulser, 58-195. 
An assignment of errors stating that "the 

court erred in giving on its own motion each 
of the instructions numbered," setting out 
the numbers of the instructions objected to, 
is sufficiently specific: Clark v. Balls, 50-275. 

The assignment that the court erred in re
fusing to give certain instructions mentioned 
by number, and each one thereof, and in 
giving others mentioned by number, and in 
.giving each thereof, is sufficiently specific: 
Wood v. Whitton, 66-295; Hammer v. Chicago, 

JR. I. & P. B. Co 70-623. 
Where several instructions present but a 

single proposition, the assignment that the 
court erred in refusing to give them and 
each of them specifically, points out the error 
objected to: Hathaway v. State Ins. Co., 64-
229. 

An assignment based upon instructions 
generally, without pointing out specific por
tions claimed to be erroneous, is not suffi
cient: Peck v. Hendershott, 14-40; Wicke v. 
Iowa State Ins. Co.. 90-4. 

Where the assignment indicates clearly 
the instructions asked and refused, and that 
the court erred in refusing them such assign
ment is sufficient without pointing out the 
particular objection relied upon: Schaefertv. 
Chicago, M. it- St. P. B. Co., 62-624. 

Even if a general assignment of errors as 
to the giving of a number of instructions is 
sufficiently specific, it would not be good 
if any of the instructions thus grouped in one 
assignment is proper: Koenig v. Chicago, M. 
& St. P. B. Co., 65 N. W., 314. 

While it may not be necessary that an as
signment of error must, to be considered, 
Bpecify the very error in any instruction 
complained of, it is desirable and proper that 
it should do so: Ibid. 

Error in ruling on motion: Where a mo
tion is made upon a statutory ground, and the 
overruling of the motion is assigned as error, 
such assignment will be sufficiently specific 
although the motion has specified more than 
one thing as constituting the irregularity 
complained of in the motion: Thomas v. 
Hoffman, 62-125. 

Assignment of error in the overruling of 
a motion to dismiss, which motion was based 
on a single ground, held sufficiently specific: 
Nichols v. Wood, 66-225. 

A general assignment of error in the 
overruling of a motion containing separate 
grounds, is not sufficient: Peterson v. waiter 
A. Wood Mowing & Beaping Mach. Co., 66 N. 
W., 96. 

An assignment of error in overruling a 
motion in arrest of judgment based on two 
grounds is not sufficiently specific: Moffitt v. 
Albert, 66N.W., 162. 

Error in ruling on motion for a new 
trial: A general assignment of error in over
ruling a motion for a new trial will not bring 
before the court the question whether the 
verdict finds sufficient support in the evi
dence, where that is only one of several 
grounds relied upon in the motion: Leekins 
v. Nordyke, etc., Co., 66-471. 

A general assignment of error in over
ruling motion for new trial, when such mo
tion was based on several different grounds, 
is not sufficiently specific: Beilly v. Bing-
land, 44-422; Bichardson v. McCormick, 47-
80; Stevens v. Brown, 60-403; Marsel v. Bow
man, 62-57; Terry v. Taylor, 64-35; McCormick 
v. Chicago, B. I. & P. B. Co., 47-345; Oschner 
v. Schunk, 46-293; Foley v. Kirkland, 66-227; 
Hasner v. Patterson, 70-681; Kirk v. Litterst, 
71-71; State ex rel. v. Harbach, 78-475; Koenig 
v. Chicago, M. & St. P. B. Co., 65 N. W., 314. 

An assignment of errors in overruling a 
motion for a new trial, where no specific 
grounds of error are pointed out, is not suffi
cient: Morris v. Chicago, B. & Q. B. Co., 45-29. 

Where the error assigned was that the 
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court erred in overruling the first, second 
and third grounds of defendant's motion for 
a new trial, and it appeared that the grounds 
referred to, while stated in three different 
ways, amounted to the same thing and em
braced a single proposition, held, that the 
assignment was sufficient: Kitterman v. Chi
cago, M. & St. P. B. Co., 69-440. 

Where two of the twenty-nine grounds of 
amotion for a new trial were: First, " t h e 
verdict is contrary to law;" and second, " the 
verdict is contrary to the evidence," and 
the only reference to the grounds of the mo
tion made in the assignment of errors was 
the following: "The court erred in not 
granting plaintiff's motion to set aside the 
verdict, arrest the judgment, and grant a 
new trial, for the reasons therein stated," 
held, that the assignment was too general to 
authorize a determination of the question 
upon appeal, as to whether or not the verdict 
was sustained by the evidence: Buncombe v. 
Powers, 75-185. 

Error in judgment: An assignment that 
the court erred in rendering judgment 
against the party who appeals could be valid 
only where the court below had rendered its 
decision in writing, stating the facts found 
and the conclusions of law thereon, or where 

the case had been tried by the court and the 
evidence was all brought up by a bill of ex
ceptions: Bean v. White, 5-266. 

An assignment that " t h e court erred in 
rendering judgment for appellee" is not 
sufficiently specific: Tomblin v. Ball, 46-190. 

An assignment that " t h e court erred in 
rendering judgment for the defendant" is 
not sufficient: Klotz v. James, 64 N.W., 648. 

Deciding each error: The provision re
quiring the court to decide on each error 
assigned construed: Baker v. Kerr, 13-384. 

Errors not argued deemed waived: See 
notes to I 4139. 

Amendment: I t is permissible to file an 
amendment to the assignment of errors in 
the furtherance of justice, and where it does 
not appear that the submission of the case to 
the court has been delayed, nor that the ap
pellee has been in any manner prejudiced, 
such an amendment will not be stricken from 
the files on motion: Hall v. Chicago, B. I. & 
P. B. Co., 84-311. 

The assignment of errors like other plead
ing may be amended after the time fixed for 
filing the same: Bunyan v. Loftus, 90-122: 
Bulûman v. Humphrey, 86-597; Stanley v. Bar-
ringer, 74-34. 

SEC. 4137. Failure to assign errors. If errors are not assigned and 
filed, and a copy thereof served on the appellee or his attorney ten days 
before the first day of the trial term, unless good cause for the failure be 
shown, the appellee may have the appeal dismissed or the judgment or 
order affirmed. [C.73, § 3183; R., § 3516.] 

If the assignment of errors is filed at the 
time required, it cannot be stricken from the 
files, although not served or filed until ap
pellee's argument is filed: Conner v. Long, 
63-295. 

Appeal will be dismissed if assignment of 
errors is not served in time. It seems that, 
if properly served on the appellee, he could 
not complain of the mere non-filing of the 
same with the clerk: Independent LHst. v. In
dependent LHst., 48-206. 

An assignment of errors presented by ap
pellant in connection with his reply to appel
lee's argument will not be considered: Beits 
v. Glenwood, 52-124. 

Where the assignment of errors is not 
filed until after the term to which the appeal 
is taken, nor until after appellee's argument 
is filed, questions raised by the assignment 
cannot be considered: Wise v. TJsry, 72-74. 

An assignment of errors not filed within 
ten days before the first day of the term, and 
not until appellant's argument is filed, can
not be considered: Bussell v. Johnston, 67-279. 

Whether appellant may, upon proper 
showing, file an assignment of errors after 
the time fixed by statute, qaœre: Walker v. 
Bussell, 73-340. 

Where the assignment was not filed with 
the abstract but was filed long before the 
term to which the hearing of the appeal was 
continued, held that the assignment would 
not be stricken from the files, but the appel
lant would be required to pay the costs of 
the argument filed by the appellee in the 
meantime, the appellee, being plaintiff, hav
ing filed the opening argument under the as

sumption that the appeal was in equity: In-
gersoll v. Hayward, 92-159. 

Where assignments of error were filed 
out of time and therefore necessitated further-
argument on the part of appellee, held, that 
the costs of the appeal up to the time of filing 
the amended assignment should be taxed to-
appellant: Feister v. Kent, 92-1. 

Appellee does not, by failing to object be
cause the assignment is not filed with the ar
gument waive the right to object, that it is 
not filed ten days before the trial term: Ex
change Bank v. Pottorfe, 65 N.W., 312. 

An assignment of errors filed with the ar
gument, though not served within the time 
required, will not be stricken out on motion 
where it appears that appellee suffered no 
prejudice or inconvenience by reason of the 
delay: Lundon v. Waddick, 67 N.W., 388. 

This section has reference to the original 
assignment of errors, and not to any amend
ed or additional assignment that may be 
filed. An amended assignment may befiled 
on leave to do so; but costs in the case up to 
the time of filing the amended assignment 
may be taxed to the appellant: Stanley v. 
Barringer, 74-34. And see notes to preceding 
section. 

Objection for want of assignment must 
be made prior to the final trial and submis
sion or it will be deemed waived, although 
the court may, notwithstanding such waiver, 
require an assignment: Andrews v. Burdick, 
62-714. 

Appellant may, after objection is made to-
his assignment of errors as not being suffi
ciently specific, amend such assignment by 
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leave of court: Loughran v. Des Moines, 72-
382. 

An amended assignment, filed more than 
ten days before the term at which the cause 
is submitted, and duly served, will be con
sidered: Kenaig v. Overhulser, 58-195. 

An amended assignment of errors which 
is not in time for the term to which the case 
was appealed, but was in time for a subse
quent term to which the case was continued, 
and at which it was tried, held to be filed in 
sufficient time: Brown v. Hose, 55-734. 

Assignment made at end of appellant's 
argument, and not objected to by appellee 
until after the filing of his argument and 
within two days of the submission of the 

case, held sufficient: University of Des Moines 
v. Livingston, 57-307. 

An appeal in an equity case may be dis
missed if the abstract does not show excep
tions and assignment of errors where the 
question is as to a ruling on an issue of law, 
such as a demurrer to a pleading. I t is 
only issues of fact which are triable, in equity 
without exceptions or assignments: Exchange 
Bank v. Pottorfe, 65 N.W., 312. 

As the appellee may have the appeal dis
missed for failure to assign errors, held, that 
the court would not dismiss on that ground 
where no motion for dismissal had been 
made, and no objection had been taken to the 
sufficiency of the assignment until the close 
of the argument: Smith v. Hill, 83-684. 

SEC. 4138. Motion book. All motions must be in writing and entered 
upon the motion book, and be heard upon such notice and argument, if any, 
as the court by rule may prescribe, but no motion shall be submitted without 
being publicly called by the court, unless the parties otherwise agree. [C. 
73, §3208; R., § 3547.] 

motion filed in the supreme court it will be 
disregarded: Blasser v. Moats, 81-460. 

A motion will not be considered of which 
notice is not given as required by the rules: 
Wickev. Iowa State Ins. Co., 90-4. 

Where it did not appear that a copy of the 
motion to dismiss the appeal had been served 
on appellant's counsel, held, that such motion 
could not be considered: Morrison v. Spring-
Jeld Engine, etc., Co., 84-637. 

Where there is no proof of service of a 

SEC. 4139. Arguments—submission—decision. The parties to an 
appeal may be heard orally and in writing, subject to such rules as the court 
may prescribe; and all causes docketed, not continued by consent or upon 
cause shown, shall be submitted in the order assigned, unless otherwise 
directed by the court or the judges thereof. The court may reverse, modify 
or affirm the judgment, decree or order appealed from, or render such as 
the inferior court should have done. No cause is decided until the written 
decision is filed with the clerk. [C73, §§ 3194, 3204-5; R., §§ 3536, 3548, 
3550; C. '51, § 1989.] 

I. ARGUMENTS. 

Failure of appellant to file argument or 
"brief will be considered an abandonment of 
the appeal: Mores v. Hanchett, 54-747; Din
ning v. Bernent, 54-156; Clime v. Phipps, 62-
759: Lamp v. Sievers, 66-85. 

In such case the decision of the lower 
court will be affirmed: Devore v. Adams, 68-
385. 

Where appellants file no brief or argu
ment, it will be presumed that they have 
abandoned their appeal, and it will be dis
missed: Eaynor v. Raynor, 77-282. 

While the same rule is not applied to an 
appellee, in the absence of an argument he 
cannot complain if the conclusion is against 
him and the reasons for the decision are not 
given: Russell v. Torbet, 81-754. 

Although in an equity case the opening 
and closing on appeal may fall upon appellee, 
yet the failure of appellee to file an opening 
argument will not warrant the appellant in 
failing to file any argument whatever. If 
he does so, his appeal will be regarded as 
abandoned: Scott v. Neises, 61-62. 

Where in an equity case, appellee, being 
plaintiff, files his argument and there is no 
argument by appellant, the appeal is treated 
as abandoned: Beams v. Crawford, 86-753. 

The supreme court will never decide 

questions which are not argued upon both 
sides, except where there exists an absolute 
necessity for their decision: McKernv. Albia, 
69-447. 

And the court will stop the consideration 
of a case not argued by appellee, upon reach
ing the conclusion that it ought to be re
versed on any one ground: Deeds v. Chicago, 
R. I. & P. R. Co., 69-164; Qilfeather v. Coun
cil Bluffs, 69-310. 

Upon appeal, the decision of questions 
not argued by counsel on both sides of the 
case will be avoided if possible: Humphrey v. 
Walker, 75-408. 

Where a case is argued by the appellant 
only, the court will determine no more than 
is actually necessary for its disposition: Dodd 
v. Scott, Sl-319; State v. Semotan, 85-57. 

As to time for filing abstracts and argu
ments, see notes to \ 4118 and Rules of Su
preme Court, \ 37. 

Assignments not argued: Assignments 
of error which are not discussed or insisted 
upon in argument will not be considered: 
Clise v. Freeborn, 29-110; Soward v. Chicago 
& N. W. R. Co., 30-551; Snyder v. Eldridge, 
31-129; Hows v. Fostenson, 31-600; Abbott v. 
Board of Supervisors, 36-354; Cook v. Sioux 
City & P. R. Co., 37-426; Hale v. Gibbs, 43-
380; Huirás v. Berkey, 51-701; Betts v. Olm-
tDOod, 52-124; Hepmon v. Dubuque, 52-713; Sice 



1678 
§ 4139 PROCEDURE IN THE SUPREME COURT. Tit. XX, Ch. i. 

v. Plymouth County, 53-635; Smith v. Hicken-
bottom, 57-733; Clark v. Epworth, 61-750; Bee-
son v. Chicago, B. 1. & P. B. Co., 62-173; Wood 
v. Whitton, 66-295; Wood v. Hallowell, 68-377; 
Marsh v. Chicago, M. I. & P. B. Co., 79-332; 
Estabrook v. Biley, 81-479; Hull v. Independ
ent Dist., 82-686; Young v. Omaha & St. L. B. 
Co., 92-583; Neimeyer v. Weyerhaeuser, 64 N. 
W., 416. 

Errors assigned but not argued will be 
considered abandoned, and questions argued 
but not presented by the assignment will not 
be considered: Duncombe v. Powers, 75-185. 

The supreme court will not consider as
signments of error not argued by counsel-
even though they are stated in his argu, 
ment: Manning v. Burlington, C. B. & N. B. 
Co., 74-240; Patterson v. Seaton, 70-689. 

An objection which is merely referred to 
in such a way as might be sufficient as an 
assignment of errors, but is not argued, will 
not be considered: Ooodnow v. Wells, 67-654. 

"Where the only argument made in sup
port of an error assigned is a mere restate
ment of the assignment, it will not be con
sidered. If counsel are unable or unwilling 
to suggest cogent reasons in support of an 
alleged error, the court will not assume that 
duty: Marker v. Dimn, 68-720. 

Where no reasons are given in support of 
an assignment it will not be considered by 
the court: Parsons v. Parsons, 66-754. 

Errors assigned but not referred to in the 
opening argument are deemed waived, and 
cannot be referred to for the first time in 
appellant's reply: Benwick v. Davenport & N. 
W.B. Co., 49-0G4. 

Where the assignments are referred to, 
and the general theory of the case is argued 
as inconsistent with the instructions given, 
and calling for the instructions refused, 
which giving or refusing is assigned as error, 
the assignment will not be deemed waived, 
although the instructions are not specifically 
discussed: Clark v. Balls, 50-275. 

Opening: and closing1 argument: In a 
trial de novo in the supreme court, the party 
having the burden of proof in the case is en
titled to the opening and closing of the ar
gument: Steel v. Fife, 48-99; Alexander v.Mc-
tirew, 57-287; Devore v. Adams, 68-385. 

And where the burden of proof was upon 
appellee, held, that a reply filed by appellant 
to appellee's closing argument might be 
stricken out on motion: Steel v. Fife, 48-99. 

Erroneous reasoning- assigned as the 
ground of objection to action of the lower 
court will not prevent the court from consid
ering a valid objection properly made in the 
lower court: Oilman v. Donovan, 59-76. 

Filing of argument: An argument will 
not be stricken out on motion because not 
filed in time: Bartle v. Des Moines, 37-635. 

But if the court is asked to do so, it will 
tax the costs to the party filing the argument 
after the proper time, unless the failure to 
file within the time prescribed by the rules 
has been reasonably excused: Benwick v. 
Bancroft, 59-116; Smith v. McFadden, 56-482. 

While not striking the argument from 
the files because not filed in time, the court 
will, in a proper case, inflict penalties, or 
continue the case when asked to do so: Cox 
v. Forest City & S. B. Co., 66-289. 

Especially will the argument not be 
stricken from the files because not filed in 
time, where the party moving to strike does 
not desire to file any argument on his part: 
Kellam v. McAlpine, 63-251. 

Arguments filed with the clerk after the 
case is submitted are, by order of the court, 
not sent to the justices: WeUs v. Burlington, 
C. B. & N. B. Co., 56-520. 

Supplementary argument: Appellant 
has the right to file a supplementary argu
ment after the filing of an additional abstract 
by appellee: Tuthitt Spring Co. v. Smith, 90-
331. 

In a particular case, held, that an addi
tional argument by appellee, filed after ap
pellant's reply to appellee's argument, would 
not be stricken from the files: Meka v. Brown, 
84-711. 

An argument improperly filed, as where 
appellee has improperly filed the opening 
argument, may be stricken from the files, 
but will not entitle the opposite party to 
judgment for costs: Devore v. Adams, 68-385. 

Service of argument: Where a cause is 
submitted in a regular manner it will not be 
remanded upon the mere statement of op
posing counsel, in a petition for rehearing, 
that the argument was not properly served: 
Hall v. Harris, 61-500. 

Where cases are argued together in the 
supreme court, in an oral argument, the 
court will look at the printed arguments in 
the cases to determine what portion of the 
oral argument wat> intended to be applicable 
to each, and a point raised in the oral argu
ment will not be considered in a case the 
brief of which does not raise such point: 
Iowa Homestead Co. v. Des Moines Nav. & B. 
Co., 63-285. 

I t is improper for counsel to present to
gether questions peculiar to different cases, 
although such cases have other questions in 
common: Hooper v. Sac County Bank, 72-280. 
Guise v. Early, 72-283. 

Taxation of costs: Where an argument 
contained numerous misleading errors, evi
dently due to want of time or negligence in 
reading the proof, held, that the costs thereof 
could not be taxed with the costs in the case: 
Fair v. Brown, 40-209. 

I t is proper to argue a motion to dismiss 
in connection with the argument on the 
main case, and it is not necessary to tax a 
portion of the costs to appellee: Arts v. Bock-
sien, 67 N.W., 409. 

References to abstract: I t is improper in 
a printed argument to refer to matters con
tained in the abstract without giving the 
page of the abstract where such matters 
may be found: Herriott v. Kersey, 69-111. 

Improper argument: It is improper for 
an attorney in argument to make a state
ment of facts outside of the record impeach
ing the judicial conduct of the judge before 
whom the case is tried: Paine v. Frost, 67-282. 

Improper remarks by counsel in printed 
argument adverted to and criticised: Sax v. 
Drake, 69-760. 

On motion of appellant a portion of ap
pellee's argument was stricken out on ac
count of its abusive character: Cassidy v. 
Palo Alto County, 58-125. 

Effect of statements: Where counsel in 
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opening argument made a concession as to 
the fact of a deed having been recorded, 
held, that he could not in reply question the 
existence of such record: Hood v. Smith, 79-
621. 

The supreme court will look to arguments 
of counsel to aid its conclusions from the rec
ord, but not for facts which it is within the 
province of the record to disclose: In re Bre-
see, 82-573. 

II. W H A T QUESTIONS W I L L AND W H A T 
W I L L N O T BE CONSIDERED 

ON A P P E A L . 

a. Question Not Baised in the Court Below. 
New objections not considered: An ob

jection not made or question not raised in 
the court below cannot be considered on ap
peal: Deanv. Hall, 4 G. Gr., 425; Hintermeis-
ter v. State, 1-101; Muiuma v. JIcKee, 10-107; 
State v. Groóme, 10-308; Berry v. Gravel, 11-
135; Bocheell v. Kimball, 11-524; Elder v. Lit-
tier, 15-65; Starry v. Starry, 21-254; Kruck v. 
Prime, 22-570; McNaught v. Chicago & N. W. 
B. Co., 30-336,- Evansv.Hawlcy, 35-83; Stan-
berry v. Dickerson, 35-493; Slate v. Cuddy, 40-
419,- Price v. Burlington, C. B. & M. B. Co., 
42-16; Traer v. Beeder, 45 272; Davis v. Nolan, 
49-683; Argall v. Pugh, 56-308; Wetmore v. Mc
Millan, 57-344; Wire v. Foster, 62-114; Babcock 
v. Board of Equalization, 65-110; Goodnoxv v. 
Plumb, 67-661; Garretson v. Equitable Mutual 
Life, etc., Ass'n, 74-419; Bolton v. McShane, 
79-26; Kenosha Stove Co. v. Shedd, 82-540; In
dependent Bist. v. District T'p, 88-713; Byers 
v. Johnston, 89-278; Beacham v.Gumey,91-Q2i; 
Boss v. Hawkeye Ins. Co., 93-222. 

Questions which have not been brought 
to the attention of the trial court but are 
first submitted in the supreme court, cannot 
be considered: Hinkle v. Saddler, 66 N.W., 
765. 

A party is not to be surprised in the su
preme court by new objections and issues 
not made in the court below, based upon de
fects of which he was not advised by motion 
or otherwise in the lower court, and which 
it would have been in his power to remedy 
had objection been taken thereto in proper 
time and manner: Patterson v. Stiles, 6-54. 

An objection cannot be considered on ap
peal which is different from that made in 
the court below: Oliver v. Depew, 14-490; Ad
ams County v. Burlington & M. B. B. Co., 44-
335; Swan v. Bournes, 47-501. 

The court will not consider objections 
which are not based upon exceptions taken 
on the trial in the court below: Spelman v. 
Gill, 75-717. 

Objection not raised in the court below, 
by pleading or in any other way, cannot be 
considered on appeal. So lield where it was 
urged that plaintiff asking equitable relief 
had not done equity: Chase v. Kay nor, 78-449. 

Where in an action by a receiver of a cor
poration against the president to compel him 
to deliver over a note, the possession of which 
the receiver claimed to be entitled to, it was 
directed that the note be delivered to the 
clerk, and no objection was made to such 
order in the lower court, held, that it could 
not be questioned on appeal: Brandtv. Allen, 
76-50. 

An objection that counsel in argument 
refers to evidence not introduced cannot first 
be made on appeal: Pence v. Chicago, B. I. & 
P. B. Co., 79-389. 

An objection to the action of the court in 
transferring a case to the equity docket can
not be first taken on appeal: Gate City Land 
Co. v. Heilman, 80-477. 

Where a party has assumed in the lower 
court the burden of proof, he must be held 
to carry it on appeal, and cannot claim for 
the first time in the supreme court that the 
burden does not rest upon him: Benjamin v. 
Shea, 83-392. 

Objection to parol evidence as varying a. 
written contract cannot be first made in the 
supreme court: Zabel v. Nyenhuis, 83-766. 

Where the attention of the court has been 
called to a question by motion after ve-dict 
for judgment non obstante, such question may 
be raised on appeal without having been re
newed in a motion for new trial: Kiggins v. 
Woodke, 78-34. 

The record should show affirmatively that 
at some stage of the proceedings the very de
fect complained of was presented to the court: 
Shuck v. Chicago, B. I. & P. B. Co., 73-333. 

No change of base: A party must, on ap
peal, stand in the posture in which he placed 
himself in the lower court. He cannot change 
his base after the appeal: Garland v. Whole-
bau, 20-271. 

No new issues: An issue not raised in 
the court below cannot be urged for the first 
time in the supreme court: Latterett v. Cookr 
1-1; Brazelton v. Jenkins, Mor., 15. 

The objection to plaintiff's recovery that 
his claim is within the statute of frauds, not 
having been raised below by demurrer or-
answer, cannot be raised on appeal: Lower v. 
Lower, 46-525. 

Ruling cannot be supported on ground 
not urged below: A ground not urged in. 
the court below cannot, on appeal, be relied 
upon to sustain a ruling of that court, which 
is erroneous on the ground upon which it is-
based: Knapp v. Sioux City & P. B. Co., 
65-91. 

Service of notice: Objections to the serv
ice of the notice will not be considered on 
appeal where the record facts fail to show-
any ruling thereon in the lower court: Des 
Moines v. Layman, 21-153. 

An objection to jurisdiction not raised 
in the court below cannot be raised upon ap
peal unless the record shows the case to be 
cm-am non judice: Bridgman v. Wilcut, 4 G-
Gr., 563. 

A question as to the jurisdiction of t h e 
court, raised for the first time upon appeal,, 
will not be considered: Spelman v. Gill, 75-
717. 

An objection which does not go to t h e 
jurisdiction of the court below, but merely 
to plaintiff's right to bring action, will not 
be considered on appeal unless made in t h e 
lower court: Davenport v. Chicago, JB. L & P. 
B. Co., 38-633. 

Although the objection that the court has 
no jurisdiction of the subject-matter or par
ties may be raised for the first time in the 
supreme court, yet if it appears that the 
lower court had jurisdiction of the parties, 
but only erred as to the kind of proceedings 
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adopted, the objection cannot be first raised 
on appeal: Oould v. Hurto, 61-45. 

Where it appears that there is a want of 
jurisdiction in the court below, or where the 
ruling made is in excess of the authority or 
power of the court, it is the duty of the su
preme court to recognize such want of juris
diction, even if no objection be made: Oroves 
v. Richmond, 53-570; St. Joseph Mfg. Co. v. 
Harrington, 53-380. 

An objection to a pleading1 not raised by 
motion or demurrer in the court below, and 
passed upon by it, cannot be considered on 
appeal: Buddickv. Patterson, 9-103; Williams 
v. Sill, 12-511; Clews v. Traer, 57-459; Davis 
v. Burt,7-56; Oifford v. Ferguson, 19-166; Mc
Coy v. Cornell, 40-457. 

So held as to a defect in verification not 
objected to in the lower court: Moses v. Bis-
don, 46-251. 

Objection that the petition is not suffi
ciently specific cannot be urged for the first 
time on appeal: Davis v. Walter, 70-465. 

Objections to the form of the pleading 
cannot be taken for the first time on appeal: 
Wilson v. Harris, 68^43. 

An amended pleading, filed by a party in 
the lower court after an appeal is perfected, 
cannot be considered in determining the ap
peal, even though the amended pleading is 
made a part of the record in the supreme 
court: Dubuque & S. C. B. Co. v. Cedar Falls 
& M. B. Co., 76-702. 

"Where it appeared that on the trial below 
the pleadings were deemed properly verified, 
and the action was regarded as being based 
upon an open account, held, that a party 
would not be allowed on appeal to claim that 
the action was not on account and that an 
amendment to the petition was not duly veri
fied: Oarrett v. Polk County, 78-108. 

Where exhibits attached to plaintiff's 
petition were in the court below introduced 
in evidence without objection, held, that it 
was too late on appeal to object that they 
were only copies and not competent: Scott v. 
Chicago, M. & St. P. B. Co., 78-199. 

The objection that the averments of the 
reply are inconsistent with those of the 
petition cannot be raised for the first time 
on appeal: Adams County v. Hunter, 78-328. 

Where the petition in an action for fraud 
does not allege that the party knew the state
ments constituting the fraud, and without 
objection on that ground the defendant pro
ceeds to trial, he cannot afterwards raise 
such objection for the first time on appeal: 
Mann v. Taylor, 78-355. 

Objections that pleadings were not prop
erly filed in the lower court, they having 
been treated in all respects as duly filed, 
and no objection thereto made, cannot be 
first raised on appeal: Winkleman v. Winkle-
man, 79-319. 

An objection that the relief granted is 
not asked in the pleading cannot be raised 
for the first time on appeal: Iowa Lumber Co. 
v. Foster, 49-25; Williams v. Wilcox, 66-65. 

Issues not raised: Where the parties have 
themselves tried a case on the theory that 
the question presented on the trial is raised 
by the pleadings, the court may properly 
submit such question to the jury, and a party 

cannot complain on appeal that no such issue 
was raised by the pleadings: Hoyt v. Hoyt, 
68-703. 

Error in granting change of venue to an 
improper court will be reviewed on appeal, 
although the party did not, in applying for 
the change, designate the court to which a 
change was sought: Sayles v. Deluhrey, 64-
109. 

A defense not pleaded in the court below 
will be disregarded on appeal: Thompson v. 
Lee County, 22-206; Barlcne v. Brock, 25-308. 

A defense which should have been affirm
atively pleaded in the court below cannot be 
raised for the first time on appeal: Pierce v. 
Early, 79-199. 

A variance between the allegations and 
the proofs cannot be first raised on appeal: 
Singer v. Given, 61-93. 

Where no objection is raised in the court 
below based upon an alleged variance be
tween the pleadings and the proof, such ob
jection cannot be first raised upon appeal: 
Bessler v. Baxley, 81-750. 

Where evidence has been introduced 
without objection to establish plaintiff's 
claim, the defendant cannot urge on appeal 
that there was a variance between the plain
tiff's pleadings and the proofs: ¿Etna Iron 
Works v. Firmenich Mfg. Co., 90-390. 

Swearing the jury: The supreme court 
will not disturb a judgment upon the ground 
that the jury in the cause was not sworn 
when such question was in no way raised in 
the court below: State v. Schlagel, 19-169. 

Objections to evidence, what sufficient, 
see notes to \ 3750. 

Objections to instructions, see notes to § 
3707. 

Special verdict: Objection that the an
swer to an interrogatory propounded to the 
jury is not sufficient cannot be first made on 
appeal: Timins v. Chicago, B. I. & P. B. Co., 
72-94. 

The form of the judgment cannot be ob
jected to for the first'time upon appeal: Bar
low v. Brock, 25-308. 

Where there is but a general exception 
to a judgment below, and the court is not 
asked by motion or otherwise to correct it, 
the appellant will not be heard to allege ob
jections to the form of the judgment on ap
peal: Bobinson v. Keith, 25-321. 

A motion to vacate an injunction cannot 
be first made after appeal: Bishop v. Carter, 
29-165. 

Motion non obstante: A question which 
can only be raised by motion for judgment 
non obstante verdicto cannot be first raised on 
appeal: Coonrod v. Benson, 2 G. Gr., 179. 

Objections deemed waived: Objections 
not made in the court below will be consid
ered waived, and the judgment in an action 
at law will not be reversed on appeal upon a 
point not presented to, nor passed upon by, 
the court below: Iowa Homestead Co. v. Dun-
combe, 51-525. 

By pointing out specific objections a 
party is deemed to have waived any objec
tions not pointed out: Des MoinesValley, etc., 
Ins. Co. v. Henderson, 38-446. 

New arguments or authorities may be 
presented on appeal, although no new ques-
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tion can be raised: District Tp v. French, 
40-601. 

New reasons: Failure of the party object
ing to the action of the lower court to urge a 
good reason in support of his point or objec
tion will not prevent the supreme court from 
considering such reason and basing its ac
tion thereon: Bond v. Wabash, St. L. & P. B. 
Co., 67-712. 

The fact that the appellate court reaches 
its conclusions upon grounds different from 
those upon which the court below bases its 
judgment will have no effect as to such judg
ment if the conclusion reached is the same: 
Jiichman v. Board of Supervisors, 70-627. 

All objections appearing of record may 
be urged: A party has the right to make, in 
the supreme court, all objections which le
gitimately arise on the record, whether made 
in the court below or not, except in cases 
where it is required that objections urged in 
the court below shall be stated in writing or 
made to appear of record: McGovern v. Keo
kuk Lumber Co., 61-265. 

Therefore, held, that the question of the 
sufficiency of affidavits to support a motion 
for change of venue was properly before the 
supreme court on appeal, although no objec
tion thereto appeared of record, the party 
appealing having duly excepted to the ruling 
on the motion: Ibid, 

b. What the Becord Must Show in Order that 
a Question May be Reviewed. 

Final action: Where the abstract does 
not show what the final action of the court 
was, nor that any appeal has been taken, the 
court cannot determine the appeal: Pittman 
v. Pittman, 56-769. 

A party complaining of erroneous rulings 
must make it appear from the record that 
judgment was rendered against him: Shan
non v. Scott, 40-629. 

The court cannot entertain an appeal un
less the record presented shows that the court 
below entered a judgment or order from 
which an appeal may be taken: Tagne v. Ben-
ner, 71-651. 

Must show prejudice: The supreme court 
will not reverse a cause for error committed 
below unless it is affirmatively shown by the 
record that such error was actually preju
dicial to appellant: Blackburn v. Powers, 40-
681; Fulmer v. Fulmer, 22-231. 

Hat ters not of record: Evidence, in
structions, etc., not made part of the record 
will not be considered on appeal: Daniels v. 
Langdon, 52-741. 

Where the supreme court cannot deter
mine from the record what issues are before 
it, the case may be remanded, in order that 
the parties may replead: Lyon v. Tevis, 8-79. 

Evidence, how preserved and made of 
record, see notes to % 3750. 

How fully the evidence must be set out: 
In order that rulings on the admission or ex
clusion of evidence may be reviewed upon 
appeal, it is not necessary that all the evi
dence be presented in the record. It is only 
necessary that the record shall show the 
rulings admitting or excluding the evidence, 
the purport of the evidence so passed upon, 
and the ground of objection: Smith v. Johnson, 
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45-308; Brooks v. Chicago, M. & St. P. B. Co., 
73-179. 

The evidence in full is required in law 
actions only when, as an objection to the 
judgment, it is urged that the verdict is not 
supported by the testimony. Upon no other 
question would it be proper to take all the 
evidence to the supreme court on appeal. 
The supreme court will pass upon the correct
ness of instructions or rulings as to the ad
mission or rejection of testimony when the 
bill of exceptions contains a statement that 
there was evidence tending to prove the 
facts to which the instructions are appli
cable, or states evidence, not necessarily in 
full, about which the question as to the ad
missibility of evidence arises: Kelleher v. 
Keokuk, 60-473. 

Although the evidence may not be of rec
ord so as to be considered on appeal, the 
court may nevertheless decide questions not '> 
involving the consideration of the evidence: 
Allison v. Jack, 76-205. 

In such case, if the pleadings show that 
the instructions are applicable to the issues, 
and instructions asked are applicable to evi
dence of the same character as the instruc
tions given contemplate, it may be assumed 
that there was evidence to which the in
structions were pertinent, and error in giv
ing or refusal thereof may be considered: 
Ibid. 

In an equity case where the appeal pre
sents the single question as to plaintiff's 
right to dismiss without prejudice, the testi
mony taken on the trial not being necessary 
for the full understanding of the question, 
the case will be considered on appeal, 
although the abstract does not show all the 
evidence: McArthur v. Schultz, 78-364. 

Where the abstract in a divorce case was 
complete as to the evidence relied on for a 
divorce, but did not show the evidence on 
which alimony was granted, held, tha t the 
court could pass on the sufficiency of the 
showing for divorce, and, finding that it was 
not sufficient, could deny the relief asked: 
Tiffany v. Tiffany, 84-122. 

Where it appears that there was evidence 
on which the action of the court was based, 
but such evidence,does not appear in the 
record, the action of the court will not be 
reviewed: Haas v. Murdock, 91-749. 

Where the evidence is not properly pre
served and brought before the supreme 
court, it can only pass upon questions, the 
determination of which does not involve an 
examination of the evidence: Davis v. Camp
bell, 93-524. 

Where the evidence is not properly certi
fied and preserved as a part of the record, 
the supreme court is limited to the consider
ation of such questions as may be determined 
without reference to the evidence: Philbrick 
v. Unversity Place, 70 N. W., 6-18. 

A general statement in a bill of excep
tions as to what the party sought to estab
lish, without a statement of the exact evi
dence offered, will not be sufficiently definite 
to enable the court to pass upon an exception 
to a ruling on such evidence: Cousins v.TVest-
cott, 15-253. 

A statement in a bill of exceptions that it 
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contains the substance of the evidence is not 
sufficient where it is necessary, in order to 
authorize the court to pass on the action of 
the court below, that it shall have before it 
all the evidence in the case: Thompson v. 
Murnmu, 21-65; Burlington Gas Light Co. v. 
Green, 21-335; Lea v. Boads, 22-408; McKen-
zie v. Kitler, 27-254; Jemmison v. Gray, 29-537; 
Davis v. Card, 33-592; Hubbard v. Epperson, 
40-408; Walker v. Beaver, 50-504. 

Where the bill of exceptions, after setting 
out evidence, continued, "being all the evi
dence offered by the plaintiff to sustain the 
issue on his part ," held, that it sufficiently 
appeared that the evidence was all in the 
record to enable the supreme court to review 
the ruling of the lower court on a motion for 
nonsuit: Mowan v. Lamb, 4 G. Gr., 468. 

Where it is necessary that the record 
shall be shown to contain all the evidence, 
such fact must appear from the judge's cer
tificate and not merely from his reference to 
such a certificate made by the shorthand re
porter: Walker v. Beaver, 50-504. 

When insufficiency of evidence is relied 
upon as ground for new trial in the lower 
court, and the motion is overruled, the rul
ing cannot be reviewed unless the record 
contains all the evidence: State v. Lyon, 10-
340; State v. Hockenberry, 11-269; Parsons v. 
Chapman, 11-294; McCool v. Galena & G. U. 
B. Co., 17-461; Garber v. Clayton County, 19-
29; Beal v. Stone, 22-447; McKenzie v. Kitler, 
27-254; Smith v. Cedar Falls & M. B. B. Co., 
30-244; Davis v. Card, 33-592; Everett v. Union 
Pacific B. Co., 59-243; Crystal v. Des Moines, 
65-502; Bowman v. Western Fur Mfg. Co., 64 
N.W., 775. 

The supreme court will not disturb a ver
dict, on appeal, for insufficiency of evidence 
to support it, if it has not all the evidence 
before it: Barker v. Kuhn, 38-392. 

Where the evidence on which the court 
below acted is not before the supreme 'court, 
the action of the lower court cannot be in
quired into so far as it purports to be based 
upon the evidence: Skiff v. Mershon, 7-79. 

Where the abstract does not purport to 
contain all the evidence given and the ap
pellee claims that a large part of it is omit
ted, the supreme court, upon appeal, will 
not determine whether or not the verdict 
was supported by the evidence: Gray v. Chi
cago, M. & St. P. B. Co., 75-100. 

All questions involving the sufficiency of 
the evidence to support the verdict, and the 
applicability of the instructions to the evi
dence, require for their consideration that 
the evidence shall be of record, and pre
sented in the abstract: Harrison v. Snair, 76-
558. 

The ruling of the lower court, on a motion 
for a new trial based on a claim that the ver
dict is not supported by the evidence, can
not be reviewed by the supreme court, un
less the evidence is all before it; and it will 
be immaterial that there is in the record the 
opinion of the judge of the lower court, in 
which he expresses his belief that the evi
dence does not support the verdict: Kinser v. 
Soap Creek Coal Co., 85-26. 

The findings of facts of the lower court 
cannot be reviewed, where the abstract does 

not present all of the evidence: In re Estace 
of Holderbaum, 82-69; Englert v. Boman Calh., 
etc., Soc'y, 82-465. 

Impeaching evidence: In order that the 
action of the lower court in rejecting evi
dence offered to impeach a witness may be 
reviewed, the record should show the evi
dence given by the witness and what it was 
proposed to prove for the purpose of im
peachment: $liephard v. Brenton, 20-41. 

Rulings upon evidence; prejudice must 
appear: Where the answers to questions ob
jected to, or sought to be elicited by such 
questions, are not shown by the record, the 
supreme court cannot review the ruling of 
the lower court in sustaining or overruling 
such objections. I t must affirmatively appear 
that the action of the court, even if errone
ous, was prejudicial: Mays v. Deaver, 1-216; 
Speers v. Fortner, 6-553; Hanan v. Hale, 7-
153; Willey v. Hall, 8-62; Lucas v. Jones, 44-
298. 

When evidence is admitted over objec
tion thereto: In reviewing the action of the 
court in overruling an objection to a ques
tion, the material inquiry is not whether an 
improper question was asked, but whether 
improper testimony was received, and error 
caánot be made to appear until it is shown 
that the question objected to was answered, 
and what the answer was: Thurston v. Cave-
nor, 8-155; Campbell v. Chamberlain, 10-337; 
State v. Keéler, 28-551; Manny v. Woods, 33-
265; Mosier v. Vincent, 34-478. 

It must be made to appear what the wit
ness testified to, and that such testimony was 
material and prejudicial: Oliver v. Depeie, 
14-490; Bradley v. Xavanayh, 12-273. 

Where a record is admitted over an ob
jection thereto, but the record is not made to 
appear in the bill of exceptions, the ruling 
cannot be reviewed: Oliver v. Depew, 14-490. 

The record must disclose facts affirma
tively showing that the admission of evidence 
over objection was error to the prejudice of 
the party objecting, to warrant reversal on 
that ground: Green v. Cochran, 43-544; Higley 
v. Newell, 28-516. 

But where evidence is admitted over the 
objection of a party it will be presumed that 
the court considered it, and that, if it was 
erroneously admitted, prejudice resulted: 
Leasman v. Nicholson, 59-259. 

Where the record fails to show what 
questions were asked the witnesses in the 
examination in chief and upon the cross-ex
amination, the court cannot consider an ob
jection to evidence given on cross-examina
tion on the ground that it was not properly 
elicited: State v. O'Brien, 81-93; Peadicord v. 
Kile, 83-542. 

When evidence is excluded: In order to 
determine whether prejudice has resulted to 
a party by the exclusion of evidence offered 
by him, the answers, or the facts proposed to 
be proved by the witness in response to the 
question asked, must be made to appear. 
Unless prejudice be thus shown, the error in 
sustaining objection to the question or the 
evidence offered will not be ground of re
versal: Jenks v. Knott's Mexican Silver Mining 
Co.,58-549; Gronan v. Kukkuck, 59-18; Bays 
v. Hunt, 60-251; Kelleher v. Keokuk, 60-473; 
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Klaman v. Malvin, 61-752; Shellito v. Samp
son, 61-40; State v. Montgomery, 65-483. 

The court must be advised by the record 
of the character of the proposed evidence 
and the facts which the party desiring to in
troduce it claimed would have been estab
lished by it: Votaw v. Diehl, 62-676; Paddle-
ford v. Cook, 74-433. 

When the purpose of a question is not dis
closed by the record, the supreme court will 
not interfere with the ruling of the court be
low in excluding it: State v. Eoss, 21-467. 

Where the bill of exceptions is so indefi
nite and uncertain that it cannot be deter
mined what the evidence excluded was to 
which objection is made, the supreme court 
will not, on appeal, pass upon the correctness 
of the action of the lower court: Hunt v. 
Daniels, 15-146. 

Where it is not shown what was sought to 
be proved by evidence offered, the supreme 
court cannot determine whether the exclu
sion of such evidence was erroneous or not: 
Deere v. Bagley, 80-197; Hirschlv. Case Thresh
ing Mach. Co., 85-451. 

Error in excluding evidence cannot be 
considered where the record fails to show the 
substance of the evidence sought to be intro
duced, so that it may appear whether it was 
competent: Bener v. Edgington, 76-105. 

In determining whether or not evidence is. 
improperly excluded, the record must show 
that the evidence was under the circum
stances admissible: State v. Mow, 81-138. 

A ruling «i„the court in refusing to re
quire the production of a written instrument 
cannot be reviewed on appeal unless it ap
pears that the instrument would have tended 
to establish the issue on the part of the party 
calling for it: Crcenoughv. Slielden, 9-503. 

Error of the court in excluding evidence 
will be deemed without prejudice unless the 
record shows that such evidence was material 
to the issues: Atkins v. Anderson, 63-739. 

But if the record states what the evi
dence rejected tended to prove, such state
ment will be presumed to be true, and will 
enable the appellate court to determine 
whether such rejection, if erroneous, was 
material: Spaulding v. Adams, 63-437; Cha.se 
v. Scott, 33-309. 

If the materiality of the evidence sought 
to be introduced is apparent on the face of 
the question asked, it is not necessary that 
it appear that the party seeking to introduce 
it state what he expects to prove thereby; 
but if this is not apparent, the party seeking 
to introduce the evidence must state what he 
expects to prove, and thus make the mate
riality of the question appear: Mitchell v. 
Harcourt, 62-349; Votaw v. Diehl, 62-676; Kuhn 
v. Oustafson, 73-633. 

Misconduct of jurors or counsel: The 
record must s'how that the court has before 
it all the evidence considered by the lower 
court on the question in order to rule upon 
the decision of the lower court with refer
ence to granting a new trial on the ground 
>f misconduct of jurors or counsel: State v. 
Bigelow, 70 N. W.', 600; Grannis v. Chicago, 
St. P. & K. C. B. Co., 81-444. 

As to how such conduct is to be made to 
appear, see notes to \ 4123. 

Review of instructions: Objections to an 
instruction cannot be considered when the 
instruction does not appear in the record: 
State v. lllsley, 81-49. 

Correctness of instructions calling atten
tion to questions on the evidence before the 
jury can only be considered on appeal when 
the evidence is embodied in the record: 
Thill v. Pohlman, 76-638. 

Upon appeal, where the evidence sub
mitted on the trial is not before the court, 
the giving or refusing of instructions will 
not be reviewed so far as the correctness of 
such rulings depends upon the evidence: 
State v. Grossheim, 79-75. 

Where the instructions appear to be cor
rect as abstract propositions of law, the ques
tion whether they are correct as applicable 
to the evidence cannot be determined where 
the evidence is not before the court: Neite 
v. Hilker, 84-459. 

The correctness of instructions as to bur
den of proof cannot be determined where 
the evidence is not before the court: Chapel 
v. Wadsworth, 85-742. 

In order to determine the correctness of 
an instruction or a ruling to strike a plead
ing from the files, it is sufficient if the record 
shows the pleadings and evidence applicable 
to the questions involved, although all the 
evidence is not contained in the record: 
Weitz v. Independent Dist., 79-423. And see 
notes to I 3707. 

Findings of fact by the court below will 
be presumed correct and supported by the 
evidence, if the evidence is not all before .the 
supreme court: Napier v. Wiseman, 3 G. Gr., 
246; Hamilton v.Walters, 3 G. Gr., 556; Bos-
seau v. Fine, 1-98; Snell v. Kimmell, 8-281. 

An order of the lower court will not be 
interfered with on appeal where the supreme 
court has not before it all the evidence upon 
which the lower court acted: Krause v. 
Hampton, 11-457; Adams v. Peck, 14-508. 

The granting- Df a new trial on the ground 
of newly-discovered evidence will not be in
terfered with on appeal if it does not afirm-
atively appear that all the evidence on which 
it was granted is before the appellate court: 
Smodenv. Craig, 20-477; S. C, 21-580. 

Statement of judge as to evidence: 
Where a judge, in overruling a motion for 
a new trial, certifies that the newly-discov
ered evidence on which a new trial is asked 
is cumulative, such statement will be re
garded, on appeal, as true, when the evi
dence itself is not before the court: Seymour 
v. Hoyt, 23-19. 

A judgment will not be interfered with, 
on appeal, because not warranted by the evi
dence, unless all the evidence is before the 
appellate court: Green v. McFaddin, 5-549. 

III. W H A T W I L L AND W H A T W I L L N O T 
W A R R A N T REVERSAL. 

a. Presumptions of Begularity. 
In favor of action below: Every reason

able presumption is to be entertained in favor 
of the ruling of the court below and the cor
rectness of its judgment: Davis v. Moffit, 4 G. 
Gr., 92; Hendrie v. Bippey, 9-351; David v. 
Leslie, 14-84; Morris v. Steele, 62-228; Hintrager 
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v. Kiene, 62-605; Bower v. Webber, 69-286; In 
re Will of Norman, 72-84. 

This presumption in favor of the action of 
thccourt below will prevail unless overcome 
by something appearing of record: Brobst v. 
Thompson, 4 G. Gr., 135; Lawson v. Campbell, 
i G. Gr., 413; Speers v. Foriner, 6-553; Scofleld 
v.Ford, 56-370. 

Thcpresumption is in favor of the action 
of the lower court, and it will be interfered 
with only where it affirmatively appears that 
some prejudicial error has been committed: 
Hunt v. Higman, 70-406. 

If in any view the action of the court can 
be sustained, the presumption in favor of its 
correctness will prevail: Arneson v. Thorstad, 
72-145. 

An appellate court is always bound to ex
ercise presumptions in favor of the judgment 
it reviews, unless it is shown that the law 
and justice have been violated by such judg
ment: State v. Hopkins, 67-285. 

Where the record does not show what the 
issues in the case were, such issues will be 
presumed as would render the action of the 
court proper: Holland v. Union County, 68-56. 

I t will be presumed that there was suffi
cient testimony to support the judgment ren
dered unless the contrary appears: Brady v. 
Jfafone, 4-146; Hefferman v. Burt, 7-320; Jen-
vings v. Conn, 11-542; Willett v. Millman, 61-
123; Phillips v. PMlips, 46^703. 

I t will be presumed, in favor of the find
ing of the court, that lawful evidence author
izing such finding was introduced and consid
ered: Henry v. Evans, 58-560. 

The supreme court will not, for the pur
pose of reversing a cause, presume that the 
proof established a state of facts which would 
render the decision of the court below errone
ous, if a state of facts can be supposed under 
which such decision would be correct: Crane 
v. Ellis, 31-510. 

Where the record shows some evidence 
on which a ruling could be supported, it will 
be upheld, no evidence to the contrary ap
pearing: Blythe v. Blythe, 25-266. 

Where there is nothing in the bill of ex
ceptions showing the existence of grounds on 
which a motion for new trial is based, it will 
be presumed in support of the action of the 
court in overruling such motion that such 
etounds were not shown to exist: Keys v. 
Frameis, 28-321. 

Where no finding of facts is made the pre
sumption is that the court found such facts 
as will justify the conclusion of law, and the 
conclusion will not be held erroneous unless 
there is a finding of facts from which error 
affirmatively appears, or error appears other
wise from the record: Oskaloosa v. Pinkerton, 
51-697. 

Where it does not appear upon what facts 
the decision of the lower court was based, 
such a finding of facts will be presumed as 
will support the decision: Fouts v. Pierce, 64-
ÎL 

Where the judgment below is based upon 
»n authentication of a judgment from another 
state> which is insufficient, the presumption 
will be entertained that there was other evi
dence sufficiently showing such judgment, 
unless the contrary appears: Clemmer v. 
Cooper, 24-185. 

Where it appears that attorneys' fees 
were taxed, after rendition of judgment in 
the case, as they might properly be, it will 
be presumed that such taxation was made 
upon proper evidence being introduced, al
though it does not appear that there was any 
such evidence: Kelso v. Fitzgerald, 67-266. 

In the absence of a showing in the record 
to the contrary, the supreme court will pre
sume that there was before the lower court 
sufficient evidence to justify the finding that 
defendant had been duly and legally served 
with process: Kent v. Coquillard, 67-500. 

Where appellants were defaulted, and the 
record did not show what proof was intro
duced to sustain the bill, held, that it would 
be presumed there was enough evidence to 
support the averment upon which judgment 
was rendered: Semple v. Lee, 13-304. 

Where the decree recites that certain 
matters essential to the jurisdiction of the 
court were made to appear, it will be pre
sumed on the appeal that they were made to 
appear in the proper manner and that the 
court rendering such decree performed its 
duty: Jewett v. Miller, 12-85. 

The supreme court will presume in favor 
of the regularity of the proceedings below, 
even though such proceedings are not shown 
by the record: Dixon v. State, 3^416. 

Where the record showed that the trial 
was not by jury, held, that it would be pre
sumed that a jury was waived, although that 
fact did not appear: Hawkins v. Bice, 40-435. 

Where it does not appear otherwise, the 
court must assume facts in support of the ac
tion of the lower court: National State Bank 
v. Delahaye, 82-34; Pierce v. Herrold, 83-764. 

The presumption is in favor of the court's 
rulings in the absence of any showing of er
ror therein: Smith v. Yager, 85-706. 

Where it appeared that the plaintiff's de
mand had been reduced by the allowance of 
a counter-claim of defendant, held, that the 
costs were properly apportioned, and al
though the amount taxed to plaintiff ap
peared excessive, yet it would not be pre
sumed that costs were taxed in the abuse of 
the court's discretion, but rather that the 
order for the taxation of costs was authorized 
by the facts: Minnesota Stoneware Co. v. 
Knapp, 75-561. 

Where a question asked a witness was ex
cluded and the record failed to show what 
fact was intended to be elicited by the ques
tion, held, that it would be presumed that it 
was properly excluded: Donnelly v. Burkett, 
75-613. 

Where in the trial of a case to the court 
evidence is admitted subject to objection, it 
cannot be said on appeal that there was error 
in the admission of the evidence, as it does 
not appear affirmatively that such evidence 
was considered: Foster v. Hinson, 76-714. 

In a particular case, held, that it would 
not be presumed from the exclusion of cer
tain evidence that the court intended to ex
clude other evidence which, if offered, would 
have been admissible: Pingery v. Cherokee ác 
D. B. Co., 78-438. 

In favor of the action of the court in rul
ing upon a motion based upon a prior conver
sation with the judge, it would be presumed 
he took into consideration the matter which 
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was within his personal knowledge and that 
the matter of which he thus took notice 
would support his ruling: Ellis v. Butler, 78-
632. 

On appeal where the evidence has been 
stricken from the record, it will be pre
sumed that the instructions given by the 
trial court are correct and justified by the 
evidence: Short v.Chicago, M. & St. P. i?. Co., 
19-13. 

Where the abstract fails to show the 
exact date of the commencement of an action, 
it will be presumed, in order to sustain the 
judgment of the court below, that it was 
commenced after the cause of action accrued: 
Ida County v. Woods, 79-148. 

Under the presumption always exercised 
in support of proceedings of the court below, 
lield, that an adjudication on a bail bond that 
defendant was in default sufficiently proved 
that there was an indictment pending against 
him: State v. Coppock, 79-482. 

In support of the verdict of a jury it will 
be presumed that the jury found in accord
ance with the evidence, and that their ver
dict was based upon grounds which they 
were warranted in considering rather than 
on those which it would be erroneous for 
them to consider: Ecklund v. Talbot, 80-569. 

Where the evidence is not before the 
court it will, in support of the rulings of the 
lower court, presume that the undisputed 
evidence required the lower court to hold as 
it did with reference to an issue before it: 
Gavin v. Bisclwff, 80-605. 

Where the competency of evidence which 
is rejected is not shown, the court will ex
ercise the presumption that the court below 
rightly rejected it: Blair v. Madison County, 
81-313. 

Where a demurrer was based upon the 
ground that the petition did not state facts 
which would entitle plaintiff to the relief de
manded, «fid that the cause of action was 
barred by the statute of limitations, and the 
demurrer was sustained generally, held, that 
the demurrer was properly sustained upon 
the first ground, and if sustained upon that 
ground the question as to the bar of the stat
ute was not involved in the case: Pickerell v. 
Hiatt, 81-537. 

Where» the evidence of a fact not in issue 
has been received without objection it will 
be assumed that there was some stipulation 
of consent by virtue of which such evidence 
was admitted or that objection thereto was 
waived: National State Bank v. Boesch, 90-47. 

Error must affirmatively appear: Error 
will not be presumed, and the party alleging 
the existence of error to his prejudice must 
make it affirmatively appear: Hudson v. 
Mathews, Mor., 94; Isett v. Oglevie, 9-313; Way 
v. Lamb, 15-79; Carpenter v. Parker, 23-450; 
Messer v. Reginnitter, 32-312; Stewart v. Bishop, 
33-584; State v. Foster, 40-303; Thompson v. 
Winnebago County, 48-155; Pottawattamie 
County v. Marshall County, 56-410. 

Error must affirmatively appear and the 
presumption is in favor of the action of the 
trial court: Wright v. Farmers' Mutual Live 
Stock Ins. Ass'n, 65 N.W., 308. 

In ordinary actions the supreme court will 
not reverse for errors which do not affirma

tively appear of record: McVey v. Johnson, 
75-165. 

The action of the trial court in setting 
aside a judgment will not be reviewed upon 
appeal when the determination of the errors 
alleged depends upon the evidence, which is 
not set out in the record: Head v. DwtiJbliss, 
77-88. 

Exclusion of evidence will not be deemed 
prejudicial where the fact which the ques
tion was designed to disclose does not appear: 
Cahalan v. Cahalan, 82-416. 

Where a ruling of the court might have 
been proper under some circumstances, i t 
will be presumed correct unless the circum
stances rendering it prejudicial are shown: 
State v. Potts, 83-317. 

Where the affidavits on a motion for new 
trial, on the ground of misconduct of a juror, 
were conflicting, held, that the error of the 
lower court in granting a new trial did not 
affirmatively appear, and its action would 
not be interfered with: Wightman v. Butler, 
County, 83-691. 

The rule is that error must appear tt 
justify a reversal, and it will not be deemed 
to be shown by reason of a fact merely 
assumed for the purpose of argument: Bru-
ner v. Wade, 84-689. 

In an action for personal injuries, caused 
by a defective bridge, where an appeal was 
taken from the judgment of the lower court, 
but the abstract failed to show that plaintiff 
had offered any evidence which tended to 
show that he had sustained damage of any 
kind, held, that in the absence of such evi
dence there could be no prejudice in rulings 
of the court as to the character of the bridge 
in question: Donnelly v. Cedar County, 75-536. 

Where instructions are given which would 
be correct with reference to a supposed 
state of facts and the evidence is not before 
the supreme court, it will be presumed there 
was evidence to support the instructions, but 
where the instructions would be erroneous 
when applied to any state of facts, prejudice 
will be presumed and to avoid reversal ap
pellee must make it appear that no prejudice 
resulted: Wineyv.Chicago, M. é St. P. Ê. Co., 
92-622. 

Must be clearly manifest: Wherever 
error is complained of it should be made to 
appear not only affirmatively but with rea
sonable certainty: Randolph Bank v. Arm
strong, ll-515j Oantz v. Clark, 31-254. 

Presumption in favor of record: Where 
an abstract showed an interlineation with a 
peu, and it appeared that the finding of the 
court below would not have been justified 
unless the allegation of the petition was such 
as shown by the abstract as amended by the 
interlineation, held, that, in the absence of 
any showing to the contrary, it would be 
presumed that the abstract as thus amended 
was correct: Mahaska County v. Buan, 45-328. 

Defect in the record: Error cannot be 
presumed from mere omission or defect in 
the transcript. It must appear affirmatively. 
Unless it does so appear, the presumption of 
law is that the proceedings of the court below 
were legal and proper: Mackemer v. Benner, 
1 G. Gr., 157. 

Where a demurrer to a portion of the 
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-cmmts of an answer was sustained, and no 
action as to other counts appeared of record, 
but they might properly have been stricken 
out, held, that it would be presumed they 
were stricken out and that the action of the 
court pa.s proper: District Tpw. Smith, 39-9. 

Presumption as to pleadings: Where 
there was a cross-petition, and the case was 
tried as though a reply thereto had been 
filed, held, that the court would presume 
there was such reply, although none ap
peared in the record: Jierveyv. SawrT/,48-313. 

Where ruling does not appear: If it ap
pears that a motion or demurrer was filed in 
the lower court, but it does not appear that 
any ruling was made thereon, it will be pre
sumed that such motion or demurrer was 
waived: Sigler v. Woods, 1-177; Busick v. 
Bumm, 3-63; Boardman v. Beckwith, 18-292; 
State v. Ross, 21-167; First Nat. Bank v. Car
penter, 41-518; Moore v. Gilbert, 46-608; Payne 
v. Dicus, 88-423; Schroeder v. Webster, 88-627; 
Corey v. Gillespie, 62 N.W., 837; Langhammer 
v. Manchester, 68 N.W., 688. 

Incidental rulings: The presumption in 
favor >of the correptnegs of t£e ^rulings of the 
court below is especially applicable to those 
questions which are ever recurring and de
pend for their solution upon the discretion 
of the court: Clinton Nat. Bank v. Torrey, 
30-85; Thompson v. Burnham, 35-411. 

Acts done in court in the progress of the 
case are presumed to be in accordance with 
law unless the contrary is made to appear. 
A presumption as to the regularity of the 
proceedings of the lower court will always 
be exercised, and error in such proceedings 
must be affirmatively shown to warrant a 
i eversal: McCuc v. Wapello County, 56-698. 

JMacto presumed: The presumption to be 
entertained in support of the ruling of the 
lower court requires that, if it would be cor
rect under any presumable state of facts not 
inconsistent w ith the pleadings and .the rec
ord, it shall b¿ upheld: Ward's Heirs v. Coch-
'¡an, 36-432; Johnson v. Mautz, 69-710; SUmev. 
JIawleye Ins. Co., 68-737: Freher v. Geeseka, 
5-472. 

Where sufficient ground appears upon 
which the judgment of the court below can 
be upheld, it will be presumed that the judg
ment was rendered on such ground: Freder
ick v. Mitchell, 1-100; State v. Gibbs, 39-318; 
Steel v. Miller, 40-102. 

One of several grounds: If there be sev
eral grounds upon which a ruling may have 
been based, it will be upheld if any of such 
grounds are sufficient to support it, and if, 
among several insufficient grounds,one would 
be sufficient under certain conditions that 
may have existed, the supreme court will 
presume that such conditions existed and 
that the ruling was based thereon: Worthing-
ton v. Olden, 31-419. 

Where a case is submitted to the jury on 
two issues, and a verdict is returned in favor 
of one of the parties which is sustainable on 
one of the issues upon the evidence intro
duced, but not by any evidence in support of 
the other, it will be presumed that the ver
dict was upon the issue upon which there 
was evidence supporting it, and any error of 
the court below in refusing to take the other 

issue from the jury will be deemed to have 
been error without prejudice: Colder v. 
Smalley, 66-219. 

Where an instruction was correct as to 
one question of fact involved and incorrect 
as to another, and i t appealed that, under 
the evidence, the second question could not 
have been found as assumed in the instruc
tion without the verdict being contrary to 
the evidence, held, that it would be presumed 
the verdict was found upon facts in harmony 
with the first branch of the instruction, and 
the error as to the other branch was without 
prejudice: State v. Sanders, 30-582. 

If no ground can be discovered nor is 
pointed out upon which the action of the 
court can be upheld, the presumption of reg
ularity will be overcome: Baird v. Chicago, 
It. I. & P. R. Co., 61-359. 

Where but one ground of objection is 
urged it must be presumed the ruling was 
on that ground, though erroneous: Emery v. 
Emery, 54-106. 

Admission of evidence: If evidence may 
have been admissible under some aspects 
which the case may have assumed, and all 
the evidence is not before the court, it will 
be presumed that there was a state of facts 
authorizing the admission of the evidence 
objected to: Chase v. Scott, 33-309. 

Where it appears that evidence was ex
cluded, but it does not appear upon what 
ground, it will be presumed that there was 
some ground therefor, where the evidence 
is not all before the court: Cook v. Sioux City 
&P. B. Co., 37-126. 

If objection to evidence is sustained, and 
the record does not show the ground of the 
objection, if the evidence is vulnerable to 
any objection, it will be presumed that was the 
one made and sustained: Hoben v. Burlington 
&M. B. B. Co., 20-562. 

Where no other evidence than that ap
pearing in the record could legitimately 
have been presented in the court below, it 
will not be presumed that the action of the 
court was based on anything not appearing 
of record: McGovern v.~ Keokuk ¡Lumber Co., 
61-265. 

Where the evidence is not all before the 
court, the action of the court in dissolving 
an injunction will not be reversed, but it will 
be presumed that a sufficient showing was 
made to justify the action of the court be
low: Gray v. Montgomery, 17-66. 

Where the evidence is not all before the 
court it will be presumed that there was evi
dence sufficient to support the verdict: State 
v. Pitman, 38-252. 

Where evidence is not all before the court 
on appeal it will be presumed that the jury 
followed the instructions and there was evi
dence to justify their verdict thereunder: 
Wicke v. Iowa State Ins. Co., 90-4. 

The same presumptions of regularity ob
tain in fa*»r of the proceedings in a case in 
equity as in an action at law. Unless the 
contrary appears it will be presumed that 
the decree was authorized by the evidence: 
Garner v. Pomroy, 11-149. 

Where the evidence upon which the court 
below has acted is not all before the supreme 
court, it will be presumed that the action of 



1687 
Tit. XX, Ch. 2. PROCEDURE IN THE SUPREME COURT. §4139 

the lower court was proper under the evi
dence: State v. Postlewait, 14-446; Mcintosh v. 
Kilbourne, 37-420; Laughlin v. Main, 63-580; 
State v. Drorsky, 73-484. 

Instructions: As to the presumption in 
regard to giving or refusing instructions, 
see notes tjo \ 3707. 

b. What Errors Deemed Prejudicial. 
Exceptions on immaterial point not con

sidered. See g 3754 and notes. 
Errors waived: That amending or plead

ing over waives error in ruling on demurrer, 
see § 3565 and notes. 

Application by a party for the reconsid
eration by the court of its ruling on a motion 
for a new trial will not waive error com
mitted in such ruling and prevent the party 
from taking advantage thereof on appeal: 
Anderson v. Cahill, 65-252. 

By answering an illegitimate and errone
ous argument or procedure on the other side 
a party does not waive error therein nor re
move any prejudice which might have arisen 
had he kept silent: Leach v. Hill, 66 N.W., 69. 

Error in former action: Where suit was 
brought against several defendants for dam
ages arising from illegal sale of intoxicating 
liquors, and the owner of the property in 
which the business was conducted was made 
a joint deffe£uïa#fe; and a judgment by default 
was rendered against one of the sellers, the 
owner asking to be allowed to defend for such 
party, and afterward, a change of venue be
ing first had as to the owner, judgment was 
rendered against him making the first judg
ment a lien against his property, held, that he 
could not on appeal in the latter case raise 
any error committed in refusing him leave to 
defend in the former case: Putney v. O'Brien, 
53-117. 

Where justice has been done: Where it 
appears that justice has been done, and that 
a new trial would result in the same verdict 
or the same judgment, the action of the court 
in refusing to grant a new trial on the ground 
of errors of law committed will not be re
versed on appeal: Dawson v. Wisner, 11-6. 

If the court below has erred in the de
cision of a legal proposition, and the supreme 
court can see that with the necessary correc
tion the verdict on the second trial must be 
the same as the first, then the granting of a 
new trial by the lower court will not be inter
fered with; but if it is not manifest that upon 
such correction of error the second trial 
would result as the first, the action of the 
lower court in granting a new trial will be 
reversed: Broody v. Lumery, 11-29. 

While a verdict will not be sustained that 
is clearly against erroneous instructions, yet, 
in a particular case, as the court below did 
not so regard it, and it appeared that sub
stantial justice was done by the verdict, held, 
that it would not be reversed for that reason 
alone: Allison v. King, 25-56. 

Judgment will not be reversed because of 
an alleged erroneous instruction by the court, 
when the judgment is more favorable to the 
appellant than a fair construction of the evi
dence justifies: McNally v. Shobe, 22-49. 

Where the jury were not sufficiently in
structed as to the measure of damages, but it 

appeared that their verdict was not beyond 
the just sum that plaintiff ought to recover 
as lawful damage, held, that the judgment 
should not be reversed: Cooper v. Central B. 
of Iowa, 44-134. 

A judgment will be affirmed upon appeal 
if it is correct, although the reasons given 
for it by the court below may have been 
erroneous: Jamison v. Perry, 38-14; Whiting 
v. Boot, 52-292. 

A cause will not be reversed because of 
an inconsiderable error in the amount of the 
judgment rendered: Callanun v. Shaw, 24-
441; Keokuk County v. Howard, 42-29. 

Where it appears that the jury upon the 
undisputed facts could have found no other 
verdict than that which they did find, error 
in introduction of evidence and the giving 
of instructions will be deemed without preju
dice: Blair Town Lot and Land Co. v. Hillis, 
76-246. 

Where undisputed evidence under one 
proposition stated in the instructions would 
render the verdict of the jury correct, the 
judgment will not be reversed on account of 
error as to another proposition of law, even 
though it does not appear but that the ver
dict was based on such erroneous proposition: 
Newell v. Martin, 81-238. 

Slight error: Slight error in estimating 
the amount of recovery will not justify re
versal, and judgment will not be reversed 
for a nominal consideration : Bavpleye v. Cook, 
79-564. 

Where it appeared that the verdict was 
excessive to the amount of about $12, held, 
that the error was not such as to warrant re
versal, although the case was not such as that 
a remittitur could be required: Van Gorder v. 
Sherman, 81-403. 

Where in an action of trespass it appeared 
that the defendant was guilty of no wrong in 
the acts done except the taking of a few 
sheaves of wheat worth ten or fifteen cents, 
held, that error in that respect would not be 
ground for reversal: Mlithrope v. BeidesseU, 
88-729. 

Where the amount to which a party was 
entitled was very inconsiderable under a 
bond for an injunction,and was disallowed in 
the lower court, held, that error in that 
respect would not be a ground for reversal 
on appeal: Ady v. Freeman, 90-402. 

Failure to give nominal damages not 
ground for reversal: The supreme court will 
not reverse a judgment because nominal 
damages were not allowed, even though it 
appears that the appellant was entitled 
thereto: Watson v. Van Meter, 43-76; Bowley 
v. Jewett, 56-492; Phénix Ins. Co. v. Findley, 
59-591; Case Threshing Machine Co. v. Haven, 
65-359; Watson v. Moeller, 63-161; Wire v. 
Foster, 62-114; Thorp v. Bradley, 75-50; Stuart 
v. Trotter, 75-96; Cook v. Chicago, M. & St. 
P. B. Co., 83-278; Harwood v. Lee, 85-622; 
Schwartz o. Davis, 90-324; Tank v. Bohweder, 
67 N.W., 106. 

An omission to assess nominal damages, 
where there is a mere technical right of re
covery, is not ground for reversal: Norman 
v. Winch, 65-263; Crawford v. Bergen, 91-675. 

Although a case will not be reversed 
where the only right involved is that to 
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nominal damages, yet if it does not appear 
that no more than nominal damages could 
be recovered, the refusal of the court to al
low any recovery may be reversed: Madison 
County v. Tullís, 69-720. 

An omission to award nominal damages 
when the evidence shows the right to re
cover no more is no ground for setting aside 
judgment and granting a new trial: Williams 
v. Brown, 76-6Í3. 

Upon an appeal in an action for breach of 
contract where it is shown that there has 
been no damage to plaintiff, failure of the 
lower court to instruct the jury that plaintiff 
is entitled to nominal damages will not be 
ground for reversal: Faulkner v. Closter, 
79-15. 

Where it is shown that the actual dam
age, if any, is merely nominal, the judgment 
will not be disturbed on the ground that 
nominal damages were not allowed: Fleming 
v. Stearns, 79-266. 

Remission of excess: See infra IV, c. in 
notes to this section. 
c. Review of Ruling Ghrunting or Rufusing 

New Trial. 
Discretion of lower court not interfered 

with on appeal: See notes to \ 3755. 
Conflict in evidence: The action of the 

lower court in overruling a motion for a new 
trial based on the ground that the verdict is 
against the evidence will not be interfered 
with on appeal, if the conflict in the testi
mony is great, and its weight is not clearly 
against the verdict: Ackky v. Berkey, 22-226. 

Where there is a conflict in the evidence 
the action of the court below in overruling a 
motion for a new trial will not be disturbed, 
on appeal, unless a clear case of abuse of dis
cretion is made to appear: Hubbell v. Ream, 
31-289. 

Where there is a conflict in the evidence 
the supreme court will not interfere with the 
action of the lower court in refusing to set 
aside the verdict on the ground that it is 
not supported by the evidence: Chambers v. 
Brown, 69-213. 

Where the evidence is conflicting, and the 
court below, which heard the evidence, with 
full opportunity for observing the manner 
and appearance of the witnesses, has over
ruled a motion for a new trial on the ground 
that it is not supported by the evidence, the 
supreme court will not interfere: Snyder v. 
Eldridge, 31-129; Malianey v. Bell, 42-383. 

When the verdict of the jury or the find
ing of the trial court involves the deter
mination of a question of fact as to which 
there was a conflict in the evidence, or a 
deduction from proven facts which could be 
fairly arrived at from those facts, it will not 
be disturbed: Primmer v. Primmer, 75-415. 

It is not essential to a conflict of evidence 
that the testimony shall come from oppos
ing sides, but if the facts and statements 
are such that they tend to lead the mind of 
the court to opposite conclusions as to a par
ticular fact in issue, there is a conflict of 
evidence: Saar v. Finlcen, 79-61. 

Where there is a conflict in the testi
mony, the action of the tpial court in over
ruling a motion for a new trial will not be 

disturbed on appeal, unless a clear case of 
abuse of discretion is made to appear: Bever 
v. Spangler, 93-576. 

This rule is applicable in an appeal from 
the judgment of the court in the contest of 
a will: Ibid. 

The discretion of the trial court in over
ruling a motion for a new trial on the ground 
that the verdict is contrary to the evidence 
will not be reversed where there is a conflict 
in the testimony: Rués v. Steamboat War 
Eagle, 14-363; Brochnan v. Berryhill, 16-183; 
Burlington Gas Light Co. v. Green, 22-508; 
Pierce v. Walker, 23-424; McCabe v. Knapp, 
23-308; Callanan v. Shaw, 24-441; Schrimper 
v. Heilman, 24-505; Hull v. Alexander, 26-569; 
Sherman v. Western Stage Co., 24-515, 554; 
Garland v. Wholeham, 26-185; Todd v. Bran-
ner, 30-439: Snyder v. Neis n, 31-238; Bergert 
v. Davenport City R. Co., 34-571; Rogers v. 
Winch,76-546; Dalhoffv. iíemieíí, 77-140; Saar 
v. -FVnfcen, 79-61; Taylor v. Chicago, M. &St. P. 
R. Co., 80-431; Fulliam v. Hagens, 83-763. 

"Verdict against manifest justice: When 
the court conscientiously believes that a ver
dict is against the truth or the weight of the 
submitted evidence a new trial should un
hesitatingly be ordered; but to justify »-uch 
inference the mind should be brought irre
sistibly to the conclusion that the verdict 
was not the result of a free, sound and un
biased exercise of judgment on the part of 
the jury, and that manifest injustice would 
result if the verdict is permitted to stand: 
McKay v. Thm-ington, 15-25. 

Whenever a verdict is clearly, not doubt
fully, against the manifest justice of the case, 
i t is the duty of the trial judge unhesitat
ingly to set it aside; but where there is a 
conflict of evidence, and the jury, being 
clearly charged as to the law, have found a 
verdict which the trial court has refused to 
set aside, the supreme court will not inter
fere: Smith v. Williams, 23-28. 

Manifest error: The error in overruling 
a motion for new trial must be clearly mani
fest to warrant a reversal: Bellamy v. Doud, 
11-285. 

Verdict against immaterial evidence: To 
justify the granting of a new trial on the 
ground that the verdict is against the weight 
of the evidence, such want of evidence must 
relate to a material issue legitimately raised 
by the pleadings. The refusal of the lower 
court to grant a new trial when the objection 
is that the verdict is contrary to immaterial 
evidence, though admitted without objection, 
will not be reversed or disturbed on appeal: 
Parker v. Hendrie, 3-263; Scott v. Morse, 54-
732. 

Verdict supported by evidence: It is not 
the province of the supreme court to over
rule both the jury and the lower court in a 
conclusion reached by them between con
flicting evidence: Shan v. Central Iowa R. 
Co., 62-728. 

Where the verdict finds support in the 
evidence the supreme court will not reverse 
the action of the court below in refusing to 
grant a new trial, although it believes that 
the preponderance of evidence is the other 
way: Johnson v. Chicago, R. 1. & P. R. Co., 
58-348. 
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Excessive verdict: The court below, hav
ing a full opportunity of understanding 
whether the verdict is excessive, should fear
lessly assume the responsibility of setting it 
aside on that ground, but the supreme court 
will be very reluctant to disturb verdicts in 
this respect: Bower v. Burlington & S. W. i?. 
Co.,42^546. 

Where, in an action for personal injuries, 
the jury has rendered a verdict which the 
court below has refused to set aside as ex
cessive, the supreme court will not, ordi
narily, interfere: Brown v. Jefferson County, 
16-339. 

What the record must show: The su
preme court cannot undertake to say that the 
lower court has abused its discretion, either 
in granting or refusing a new trial, unless 
the whole case is presented to it by the 
record: Barker v. Brown, 15-70. 

Action of lower court overruled: If the 
verdict is clearly in conflict with the evi
dence, and works manifest injustice, the re
fusal of the trial court to grant a new trial 
may be overruled on appeal: Sadler v. Bean, 
38-684. 

Where there is no doubt as to the incor
rectness of the verdict, the supreme court will 
grant relief therefrom by overruling the ac
tion of the lower court in refusing a new 
trial: Martin v. Orndorff, 20-217; Lester v. 
SaMack, 31-477. 

Where material findings of fact in a spe
cial verdict are wholly unsupported by the 
evidence, and the court below has overruled 
a motion for new trial, the supreme court 
will reverse the judgment: McCartyv. James, 
62-257. 

Passion or prejudice: But such decision 
will not be disturbed unless so barren of sup
port as to warrant the finding that it was the 
result of passion or prejudice: Schermer v. 
Gendt, 52-742. 

Verdict not the result of free and unbi
ased judgment: Where the mind is brought 
inevitably to the conclusion that the verdict 
was not the result of a free, honest and unbi
ased exercise of judgment on the testimony 
submitted, and that manifest injustice will 
result if judgment is rendered thereon, the 
court below should grant a new trial; and 
where such a case is made clearly apparent 
to the supreme court a new trial will be or
dered, though refused by the court below: 
Jourdan v. need, 1-135; Fawtistf. v. Woods, 5-
400; Byington v. Woodward, 9^360. 

Discretion subject to review: An error 
of the court in granting or refusing a new 
trial on a legal proposition is reviewable on 
appeal with no more presumption in its favor 
than a ruling made in any other stage of the 
case: Byington v. Woodward, 9-360. And see 
notes to (j 3755. 

Where the court below in granting or 
refusing a new trial misstates a legal propo
sition it is as much the subject of revision 
as any other question. In such cases the 
granting or refusing the motion is not a 
question of discretion, but is to be deter
mined upon the law applicable to the case: 
Stewart v. Ewbank, 3-191; Biley v. Monohan, 
26-507. 

While in most cases the question of the 

granting of a new trial is within the sound 
discretion of the trial court, and such discre
tion will not be interfered with, yet if the 
grounds for a new trial appear of record and 
come within the well recognized rules of law 
the action of the court in refusing a new 
trial may be reversed: Jones v. Fennimore, 1 
G. Gr., 134; Shaw v. Sweeney, 2 G. Gr.. 587; 
Humphreys v. Hoyt, 4 G. Gr., 245; In re wñl of 
Coffman, 12-491. 

Other grounds for new trial: Where the 
ground for new trial is accident or surprise, 
or that injustice has been done, the trial 
court is vested with a large discretion, which 
will not be interfered with on appeal unless 
the error affirmatively appears: Mill v Bens-
linger, 61-240. 

The action of a trial court in passing 
upon misconduct of counsel as a ground for 
new trial will be sustained on appeal unless 
it clearly appears to have been erroneous: 
Sunberg v. Babcock, 66-515. 

Whether a new trial should be granted 
for misconduct of the jury is left largely to 
the sound discretion of the trial court, which 
is in a much better position to determine 
whether the rights of the parties have been 
affected by such misconduct than the supreme 
court can be, and if the lower court has de
termined there should be another trial on 
that ground, its discretion will not be inter
fered with unless it is made to appear very 
clearly that there has been an abuse of dis
cretion: Perry v. Cottingham, 63-41. 

Where, upon the allegations of miscon
duct of the jury made as a ground for a new 
trial, there is a conflict in the evidence, the 
finding of the court in ruling upon such mo
tion must have the same force as its finding 
upon any other question of fact arising in an 
action at law: Watson v. Stotts, 68-659. 

The supreme court will not interfere with 
the action of the court below in refusing to 
grant a new trial on the ground of miscon
duct of the jury where there is a conflict in 
the evidence as to the nature of such miscon
duct: Todd v. Branner, 30-439. 

A new trial will not be granted on appeal 
when a witness has given material evidence 
without being sworn, unless it be shown that 
the party complaining, or his attorney, did 
not know of the fact until after the verdict: 
Biley v. Monahan, 26-507. 

Where new trial is granted: An order 
granting a new trial may be reviewed: /Stew
art v. Éwbank, 3-191; Cook v. Sypher, 3-484; 
Newell v. Sanford, 10-396. 

But the supreme court will exercise a pre
sumption in favor of the correctness of the 
ruling of the court below, and will not inter
fere with an order granting a new trial where 
it does not affirmatively appear that the ac
tion is erroneous: Boardman v. Chicago & 
N. W. B. Co., 32-391. 

I t is a constant practice in the supreme 
court to refuse to disturb the action of the 
court below when a new trial is granted, al
though the ruling of the lower court would 
also have been upheld if the new trial had 
been refused: Ibid.; McKay v. Thorington, 
15-25. 

When the trial court determines that the 
verdict is contrary to the evidence, and ought 
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to be set aside on that ground, the case must 
be a very clear one to warrant an appellate 
court in interfering with its action: Moran 
v. Harris, 63-390. 

Where the trial judge has determined that 
the fair administration of the law demands 
thatwtrew^trlal should "be granted for aay 
cause which the law recognizes as a ground 
for a new trial, his action will be interfered 
with on appeal only when it is shown that he 
has abused the discretion with which the 
law vests him: Sogers v. Winch, 65-168. 

The action of the court in setting aside a 
verdict and granting a new trial will not be 
interfered with where it does not appear 
that the discretion reposed in the trial court 
has been abused or erroneously exercised: 
Laverenz v. Chicago, B. I. & P. B. Co., 53-321. 

Where it appears that the court below, 
with full knowledge of all the circumstances 
transpiring at the trial, has ordered a new 
trial, the supreme court will not interfere 
therewith, unless error in the action of the 
court is made affirmatively to appear: Finley 
v. David, 7-3. 

The supreme court seldom interferes with 
a ruling of the court below in granting a 
new trial, and would not be justified in do-
ingso except iû'a clear case: Lytton v. Chicago, 
B. I. & P. B. Co., 69-338. 

On the question whether the lower court 
erred in granting a new trial, the presump
tion is in favor of the action of the court, the 
trial judge having far better opportunity to 
know whether or not the verdict was of a 
character to do substantial justice: Kern v. 
May, 92-674. 

The supreme court will not interfere with 
the exercise of discretion by the court below 
in granting a new trial unless it is made to 
appear that such discretion has been abused 
to the injury of appellant: Iowa Central 
Building & Loan Ass'n v. Phoenix Ins. Co., 70 
N.W., 618. 

A stronger case should be made to justify 
the interposition of the supreme court when 
a new trial has been granted than where it 
has been refused: Bttble v. McDonald, 7-90; 
Newell' v. Sdnford, 10-396; Shepherd v. Bren-
ton, 15-84; Burlington Oas Light Co. v. Green, 
21-335; Chapman v. Wilkinson, 22-541: White 
v. Poorrnan, 24-108; Boberts v. Jbnes.30-525; 
Forney v. Balls, 30-559; Pickering v. Kirkpat-
rick, 32-163; Boardman v. Chicago & N. W. 
B. Co., 32-391; Tegeler v. Jones, 33-234; New 
York Piano Forte Co. v. Mueller, 38-552; How
ell v. Snyder, 39-610; Conklin v. Dubuque, 54-
571; Hatpin v. Nelson, 76-427. 

Where the trial court has set aside the 
verdict and granted a new trial, the supreme 
court will not be inclined to set aside the rul
ing on appeal: Bobinson v. Bacon, 24-409. 

Where a court grants a new trial on the 
ground that the jury were confused and mis
led by the instructions, the supreme court 
will not interfere: Beeves v. Boyal, 2 G. Gr., 
451. 

An order granting a motion for a new 
trial will not be disturbed on appeal when 
the grounds alleged are fairly supported 
and there is nothing to show abuse of dis
cretion: Sanders v. Clark, 22-275. 

While it is true that a stronger showing 

should be made to justify an interposition of 
the supreme court when a new trial has been 
granted than when refused, yet, where the 
court in ordering a new trial misapplies a 
legal proposition, such ruling should be re
viewed where made upon motion for new 
trial, the sanie <as upon the rujing on any 
other legal-question, and in so doing the dis
cretion of the trial court as to granting new 
trials is not interfered with: Mehan v. Chi
cago, B. I. & P. B. Co., 55-305. 

No discretion is reposed in the court in 
determining whether or not evidence which 
is relied on to entitle the party to a new trial 
on the ground of newly-discovered evidence 
is cumulative, and a ruling of the court in 
granting a new trial upon the showing as to 
such evidence will be reviewed as readily as 
though the court had refused to grant the 
new trial: Manson v. Ware, 63-345. 

If the verdict is contrary to instruc
tions, and the lower court has granted a new 
trial on that ground, its action will not be 
disturbed on appeal, nor the instructions 
given be reviewed. I t is the duty of the 
jury to regard the instructions as the law, 
and find a verdict accordingly, whether they 
be right or wrong: Cafferuv. Oroome, 10-548; 
8avery v. Busick, 11-487; Jewett v. Smart, 11-
505; Taylor v. Cook, 14-501; Porter v. Thom
son, 22-391. 

Where, under the evidence, it is appar
ent that the jury has disregarded an instruc
tion of the court, the supreme court will re
verse the action of the lower court in failing 
to set aside the verdict and grant a new trial 
on that ground: Nichols v. Chicago, B. I. & 
P. B. Co., 69-154. 

And further as to duty of jury to follow 
the instructions, see notes to § 3709. 

The action of the lower court in setting 
aside a verdict will not, in general, be inter
fered with on appeal on the ground that it is 
not sustained by the evidence: Engs v. Priest, 
65-232. 

Abuse of discretion must appear: Where 
a new trial is granted by the lower court on 
the ground that the verdict is not sufficiently 
supported by the evidence,- the action of such, 
court in determining such question will not 
be disturbed on appeal unless it appears that 
there has been an abuse of discretion in such 
ruling: Hill v. Denslinger, 61-240; Stewart v. 
Dunlap, 61-248; Conklin v. Dubuque, 54-571: 
Pickering v. Kirkpatrick, 32-163: Able v. Fra-
zier, 43-175; McNair v. McComber, 15-368. 

The setting aside of a verdict and order
ing a new trial is a matter within the dis
cretion of the trial court and the appellate 
court will not interfere therewith unless it 
appears that there has been a clear case of 
abuse of legal discretion: Arctic King Befrig-
erator Co. v. Kelly, 63 N. W., 676; Murray v. 
Weber, 92-757. 

And where the verdict has been set aside 
by the court below as not supported by the 
evidence, and a new trial granted, it will re
quire a stronger showing to warrant the in
terference of the appellate court than when 
a new trial asked on similar grounds has 
been refused: Jenkins v. Chicago & N. W. B. 
Co., 32-97. 

Where the verdict or the report of the 
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referee is set aside by the court below, the 
supreme court will reluctantly interfere, and 
will do so only when there is nothing found 
in the record to support the ruling: Lyons v. 
Marris, 13-292. 

, 4-cíion of „the court in^usteíning, a potion 
for a new trial on the ground of surprise will 
not be reversed unless the supreme court is 
well satisfied that such discretion has been 
abused: Schumaker v. Gelpcke, 11-84. 

Conclusive preponderance of evidence: 
To authorize the reversal of the decision of 
the court below setting aside a verdict on 
account of insufficiency of evidence, there 
should appear such conclusive preponder
ance of evidence in its supportas would show 
that injustice would be done: Worihington v. 
Olden, 31-419; Burlington Gas Light Co v. 
Green, 21-335. 

The case must be very clear to warrant 
the appellate court in interfering with the 
action of the trial court in setting aside a 
verdict as contrary to the evidence: Moran 
v. Harris, 63-390. 

Error and abuse of discretion must be 
made to appear to justify a reversal of such 
action of the lower court: Brett v. Bassett, 63-
340. 

Excessive damages: The supreme court 
will hesitate long before interfering with 
the action of the trial court in setting aside 
a verdict on the ground that the damages 
found by the jury are excessive and appear 
to have been given under the influence of 
passion and prejudice: White v. Beck, 64-122. 

Weight of evidence; manifest injustice: 
While there is no question as to the right of 
the supreme court to set aside a verdict and 
award a new trial when the verdict is against 
the weight of evidence or the truth of the 
case, yet, to justify such interference, the 
mind should be brought irresistibly to the 
conclusion that the verdict was not the re
sult of a free, sound and unbiased exercise 
of judgment on the part of the jury, and that 
manifest injustice would result if the verdict 
should be permitted to stand: McKay v. 
Thoringtonf 15 -̂25. 

Mistake as to legal proposition: The 
discretion with which the court is clothed as 
to granting a new trial is a legal discretion, 
and its exercise must accord with the rules 
of law. If a new trial is granted upon in
sufficient cause, or for reasons in conflict 
with the law, such action will be regarded 
as an abuse of the discretion of the court, 
and will be reversed on appeal with the same 
freedom as if made at any other stage of the 
trial: Buble v. McDonald, 7-90; Shepherd v. 
Brcnton, 15-84; Stockwell v. Chicago, C. & D. 
It Co., 43-470. 

Although it will require a stronger case 
to warrant the supreme court in reversing 
the action of the court below where a new 
trial has been granted than where it has 
been refused, yet, if the evidence is clearly 
and explicitly, supported by the verdict* the 
action of the lower court in granting a new 
trial may be reversed: Cedar Falls œ M. B. 
Co. v. Bich, 33-113. 

Concurring verdicts: "Where several tri
als have resulted in the same verdict and the 
trial court has refused to set the last one 
aside as against the evidence, it would re

quire a very strong case to justify an inter
ference by the appellate court: Burlington 
Gas Light Co. v. Greene, 28-289; Buss v. Steam
boat War Eagle, 14-363; Terpenning v. GaUup, 
8-74; Hollenbeck v. Marshalltown, 62-21: Slo-
cum„v. .Konsby, 80-368; Gormmelman v. Union 
Pac. B. Co., 70ÏÏ.W.', 90. 

Where concurring verdicts have been 
rendered, and the last one is allowed to stand 
by the trial court, this fact will authorize the 
presumption on the part of the supreme 
court that another trial would result m the 
same way: Penn v. McLaughlin, 36-538. 

Where three juries had decided in favor 
of plaintiff's claim, held, that the supreme 
court would not disturb the judgment on 
the last verdict for want of evidence to sus
tain it: Barber v. Scott, 92-52. 

However, a second verdict concurring 
with the previous one, which has been set 
aside as against the evidence, by no means 
concludes the court from again granting a 
new trial, and especially when the second 
application is based upon a different ground 
from that contained in the first: Jourdan, v. 
Seed, 1-135. 

Where a. verdict was set aside because 
one juror had not concurred therein, and 
upon a subsequent trial the same verdict was 
rendered, held, that the fact that the result 
had been concurred in by twenty-three 
jurors would have much weight in sustain
ing the action of the court below in refusing 
to grant a new trial on the ground that the 
verdict was contrary to the evidence: State 
v. Cross, 12-66. 

But if the jury have disregarded the law, 
or their verdict is fairly against the evi
dence, a new trial will be granted, even 
though it is a second verdict: Corbm v. 
Chicago, B. I. áP. B. Co., 37-316. 

d. Beview of Verdict of Jury. 
Not interfered with if supported by evi

dence: The supreme court will not on appeal 
disturb the verdict of the jury as against the 
evidence on a question of fact, if there is any 
evidence to support it: Harger v. Spqfford, 
46-11; Cole v. Coskery, 63-526; Witter v. Little, 
66-431. 

To warrant a reversal on that ground the 
verdict must be clearly against the weight 
of evidence: Booth v. Small, 25-177: Harper 
v. Madren, 21-407; Ayres v. Hartford Ins. Co., 
21-193; Starker v. Luse, 33 595. 

The supreme court interferes very reluc
tantly with the verdict of a jury, and never 
unless it is clearly unsupported by the evi
dence or has been otherwise improperly 
reached: Miller v Mutual Benefit L. Ins. Co., 
39-304. 

Where the court instructed the jury that 
to warrant a verdict on a particular issue in 
behalf of one of the parties the evidence must 
be clear, satisfactory and conclusive in his 
favor, and a verdict was rendered for such 
party on such issue, held, that «he supreme 
court would hot on appeal set aside such ver
dict on the ground that the evidence was con
flicting, if it appeared that the jury might, 
without bias or prejudice, have concluded 
that in their minds the evidence was of such 
a character: Hadley v. Hammond, 63-599. 

Verdict against evidence: A judgment 
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rendered upon a verdict which is in conflict 
with the evidence and the instructions of 
the court, and which for that reason should 
have been set aside below, will be set aside 
on appeal: OUn Tile & Brick Co. v. Barlow, 
76-426. 

Where under the instructions, to which 
no exception was taken by appellant, there 
was some evidence to support the verdict as 
to the amount of damage, the verdict will 
not be set aside as excessive: Minton v. 
Lewis, 78-620. 

Although the verdict seems to be con
trary to the weight of evidence, the supreme 
court will not reverse a case on that ground 
if there is some some support for the verdict 
in the evidence: Pence v. Chicago, B. I. & P. 
B. Co., 79-389. 

Where there is any evidence in support 
of the verdict of a jury in the court below, 
the case will not be reversed because the ver
dict was not in accordance with the evidence: 
Giger v. Chicago & N. W. B. Co., 80-492. 

Where there is some evidence to support 
the verdict it is not for the appellate court 
to say that the verdict should be set aside. 
The witnesses being before the jury it is for 
them to say what weight should.be given to 
the testimony of each: Van Gent v. Chicago, 
M. & St. P. R. Co., 80-526. 

Where the evidence is conflicting the 
supreme court will not set aside the verdict 
on the ground that it is not supported by the 
evidence: Hall v. Hunter, 4 G. Gr., 539; PU-
mer v. Branch of State Bank, 19-112; Jones 
v. Jones, 19-236; Eason v. Webster, 20-591; 
Beeves v. Beeves, 20-597; Mlwood v. Wilson, 
21-523; Law v. Illinois Cent. B. Co., 32-534; 
Maxon v. Chicago, M. & St. P. B. Co., 67-226; 
Cottrell v Soutliwick, 71-50. 

Where there is a conflict in the evidence 
and the verdict is not palpably against the 
weight of evidence, the appellate court will 
not interfere: Crabtree v. Messersmith, 19-179. 

Where the determination of a question 
upon the evidence involves the credibility of 
contradictory witnesses, it is a matter pe
culiarly for the jury: Peck v. Hendershotl, 
14-40. 

When the jury have determined the ques
tion as to the credit which should be given to 
the testimony of a particular witness, when 
such question fairly arises in the case, their 
finding will not be set aside: Cottrell v. South-
wick, 71-50. 

The question as to the sufficiency of evi
dence which is wholly circumstantial as op
posed to positive testimony is for the deter
mination of the trial court or jury and their 
finding will not be disturbed upon appeal: 
Cox v. Burlington & W. B. Co., 77-478. 

The rule that a trial court should direct a 
verdict against the party having the burden 
of proof, if it clearly appears to him that it 
would be his duty to set aside a verdict' in 
favor of such party if found, has no applica
tion to the supreme court in passing on tiie 
question whether it should grant a new trial: 
Bever v. Spangkr, 93-576. 

Honest and unbiased judgment of jury: 
Where there is a conflict in the evidence, 
the supreme court will not on appeal inter
fere with the verdict of a jury unless it is 

well satisfied of the insufficiency of the evi
dence to convince the reason, conscience and 
judgment of the triers: Todd v. Branner, 30-
439. 

Unless there is some foundation for the 
conclusion that the findings of the jury are 
not the result of honest, intelligent and un
biased judgment on their part, the supreme 
court will not disturb their verdict: Martin 
v. Algona, 40-390. 

Preponderance not controlling: Where 
there is a mere conflict in the evidence, even 
though it strongly preponderates against 
the verdict, and there is a conviction in the 
minds of the supreme court that a different 
result would more nearly accord with justice, 
these facta are not sufficient to justify it in 
directing a new trial: Qarrety v. BrazeU, 34-
100. 

Where the evidence is conflicting the su
preme court will not set aside the verdict of 
a jury, although they might have been better 
satisfied upon the evidence with a different 
result: White v. Clark, 39-338; Starker v. Luse, 
33-595; Hyde v. Lookabill, 66-453. 

A strong preponderance of evidence 
against the verdict, and a conviction that a 
different result .would more near,ly aceojjd 
with justice, are not sufficient 'to justify the 
supreme court in ordering a new trial, where 
they are not satisfied from the absence of 
evidence to support a verdict that it was not 
the result of a free, honest, unbiased and in
telligent exercise of judgment and conscience 
on the part of the jury, and that justice 
will fail if the verdict is not set aside: Gar-
rety v. BrazeU, 34-100; Parker v. Dubuque S. 
W. B. Co., 34-399; Myers v. Dresden, 40-660; 
Allison v. Chicago & N. W. B. Co., 42-274. 

Question of negligence: If the conclusion 
of negligence can be, by the jury, reasonably 
drawn from the circumstances, such conclu
sion will not be interfered with on appeal, 
although the opposite conclusion appears to 
the court to be the more reasonable; but if 
the general result appears to be wrong, and 
the jury, as appears from their special find
ings, are unable to assign any certain or 
tangible ground for their conclusion, the 
court should interfere: Ford v. Central Iowa 
B. Co., 69-627. 

Where there is an absence of testimony 
as to an essential element of recovery (for 
instance, in an action for personal injuries, 
the freedom of the person injured from neg
ligence), a judgment on the verdict will be 
set aside on appeal: Tierney v. Chicago & N. 
W. B. Co., 84-641. 

Question of fraud: It being the peculiar 
province of the jury to determine questions 
of fraud in fact, when alleged th supreme 
court will not on appeal, interfere with a 
judgment on the verdict in a case involving 
fraud, where it does not appear that the 
jurors could not, in the exercise of their un
biased and intelligent discretion, have prop
erly found as they did: Votaw v. IKehl, 62-676. 

Where the question is as to whether a 
transaction was fraudulent, the supreme 
court will not interfere with the verdict of 
the jury, who had the opportunity to see the 
witnesses and judge of their credibility, un
less the evidence is so against the verdict as 
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to raise a presumption of passion or prejudice 
on the part of the jurv: Enneking v. Scholtz, 
69-473. 

Where it was alleged that a mortgage 
executed by defendant to his wife was given 
for the purpose of hindering and defrauding 
creditors, and the question of fraud was 
fairly presented to the jury and they found 
that the mortgage was given for a valid con
sideration, held that their verdict would not 
be disturbed upon appeal, although there 
was some evidence which tended to show 
that the transaction was fraudulent: First 
Nat. Bank v. Fenn, 75-221. 

Passion or prejudice must appear: 
Where there is a conflict in the evidence 
the supreme court will not set aside a ver
dict unless it appears that it is the result of 
passion or prejudice: Melhop v. Doan, 36-630; 
Moore, v. Moore, 39-461; First Nat. Bank v. 
Charter Oak Ins. Co., 40-572; Hall v. Hallou, 
58-585; French v. Reel, 70-122; Gibson v. Fis
cher, 68-29. 

To authorize a reversal on the ground 
that the verdict is against the evidence there 
must be such failure of proof as. to raise the 
presumption that it was the result of passion 
or prejudice and not of an intelligent and 
honest exercise of discretion by the jury: 
McCormick v. Fuller, 56-43. 

Verdict set aside: I t is with reluctance 
and caution that an appellate court inter
feres with the verdicts of juries. Where 
there is reasonable doubt, or a conflict of 
evidence, the verdict will be upheld; but if 
there is no such doubt or conflict, the duty 
to set aside the verdict is plain; and in the 
case under consideration the verdict was set 
aside: McAunich v. Mississippi c6 M. B. Co., 
20-338. 

And in particular cases, held, that the 
verdict was so clearly contrary to the evi
dence that the judgment upon such verdict 
should be reversed: Martin v. Orndorff, 20-
217; Lester v. Sallack, 31-477; Miller v. Mutual 
Benefit Ins. Co., 34-222. 

Where there is an entire want of evidence 
to support or establish a fact essential to the 
verdict, a judgment based upon such verdict 
will be reversed on apeal: Carlin v. Chicago, 
B. I. & P. B. Co., 37-316. 

If the verdict is clearly unsupported by 
the evidence and appears to have been the 
result of passion or prejudice, the supreme 
court will not hesitate to reverse on that 
ground: Woodward v. Squires, 39-435. 

The supreme court will reverse the case 
where, under the law as given the jury by 
the court, the verdict is contrary to the un
disputed evidence: Fckerd v. Chicago & N. 
W. B. Co., 70-353. 

Excessive verdict: A judgment will not 
be interfered with as excessive where it is 
within the province of the jury to determine 
under all the circumstances the amount that 
plaintiff is entitled to recover, as, for in
stance, where exemplary damages are allow
able: Dynes v. Bobinson, 11-137. 

I t is the province of the supreme court on 
appeal to set aside a verdict which is ex
cessive and remand the case for trial by an
other jury. The court will, however, usually 
-not make an absolute order remanding the 

case for another trial in such cases, but will 
allow plaintiff to elect whether he will take 
another trial or accept a certain amount 
which would not seem to the court to be open 
to the objection of being excessive: Cooper v. 
Mills County, 69-350. 

Under the evidence in a particular case, 
held, that without dispute the amount of the 
verdict was excessive, and the judgment was 
reversed: Miller v. Brown, 82-79. 

Verdict contrary to instructions: A ver
dict in conflict with the instructions will be 
set aside on appeal without regard to their 
correctness. The instructions are the law 
of the case for the jury: Sullivan v. Otis, 39-
328; Morse v. Johnson, 38-430; Cobb v. Illinois 
Cent. B. Co., 38-601; Farley v. Budd, 14-289; 
Browne v. Hickie, 68-330. And see notes to ? 
3705. 

If instructions are conflicting the verdict 
will not be set aside if in harmony with the 
correct instructions: Cobb v. Illinois Cent. B. 
Co., S8S01. 

Finding of facts by court, review of, see 
notes to ? 3654. 

Judgment of court on facts, review of, 
see notes to ? 3783. 

Findings of referee, review of, see notes 
to \ 3740. 

IV. HEARING AND DETERMINATION OF 
A P P E A L . 

a. Dismissal or Affirmance. 
For failure to file transcript, etc., see \\ 

4120, 4137. 
Where appellant 's r ight has terminated, 

see § 4151 and notes. 
Other grounds: Where it did not appear 

that a general verdict had been found or 
that judgment had been rendered, held, that 
the appeal ought to be dismissed on motion: 
Martin v. State F. Ins. Co., 58-609. 

The existence of the judgment from 
which the appeal is taken is a jurisdictional 
fact, and if the existence of such judgment 
does not appear from the abstract the appeal 
will be dismissed: Warder v. Schwartz, 85-
170. 

Affirmance or dismissal on motion will 
not be granted on the ground that the case 
is not triable de novo, and there is no assign
ment of errors. Such an objection can only 
be raised on final hearing: White v. Savery, 
49-197. 

An objection that the record, on appeal, 
does not sustain the errors assigned, can only 
be determined upon final hearing and not on 
motion: Balm v. Nunn, 63-641. 

Cause remanded for repleading: When 
the record is in such condition that the su
preme court cannot determine from the plead
ings what issues are before it, the cause may 
be remanded in order that the parties may 
have an opportunity to replead: Lyon v. Te-
vis, 8-79. 

Dismissal of appeal by appellant: The 
state may as appellant, dismiss its appeal 
from a ruling of the lower court when it 
does not appear that such dismissal will prej
udice the rights of the appellee: State v. Mo-
riarty, 20-595. 

Where a suit for mandamus was brought 
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against the individuals composing the board 
, of canvassers of an election to relocate a 
i county seat (who were the county super-
' visors), and upon trial the mandamus was 

awarded, from which defendants appealed, 
held, that the appeal could not_ be dismissed 
in the supreme court upon motion of a subse
quently elected board of supervisors, such 
board being merely the nominal party: State 
v Cavers, 22-343. 

Affirmance without prejudice: It is 
competent for the supreme court, in the de
cision of a motion addressed to its discretion, 
to order the affirmance of the judgment with
out prejudice to the rights of the appellant 
to a new trial in the court below: White v. 
Poorman, 24-108. 

Where a decree had been affirmed by 
reason of the defective condition of the rec
ord preventing a trial de novo, and afterward 
it was sought to have a reinvestigation of 
the case upon a perfected record, held, 
that the decree could not be reopened, but 
that, in view of the peculiar circumstances 
of the case, the court would order that such 
decree should not conclude the rights of 
either party in a new action: Van Orman v. 
Stafford, 20-215. 

Second motion: A motion to dismiss an 
appeal is no bar to a motion for the same pur
pose made upon a new and more perfect rec
ord; Seacrest v. Jfewman, 19-323. 

Setting aside affirmance: Where affirm
ance hasbeee granted by reason of a mistake 
without fault on the part of the attorneys for 
appellant, it may be set aside on proper 
showing: Simpson v. Simpson, 91-235. 

b. Method of Trial of Appeal. 
I n actions at law, see ¡j 3651 and notes. 
I n actions in equity, see 13652 and notes. 
Correcting- assessments: An appeal in an 

action by special proceedings is to be tried 
according to the method provided for ordi
nary or for equitable proceedings according 
to the nature of the action: Davis v. Clinton, 
55-549. 

Probate of will: A proceeding for the 
probate of a will being a special proceeding 
cannot be tried in the supreme court de novo, 
but must be reviewed on errors assigned in 
the record: Moss v. McQvAston, 45-145; Sisters 
of Visitation v. Glass, 45-154; In re Will of 
Donnely, 68-126. 

An action to test the validity of a will is 
not triable de now on appeal: Kelsey v. Kel-
sey, 67-383. 

Special proceedings: A trial de novo can 
be ¿ad only in equitable proceedings. In 
summary proceedings, as, for instance, to 
cancel a judgment, the supreme court only 
has jurisdiction for the correction of errors 
at law: Brett v. Myers, 65-274. 

A habeas corpus proceeding will be heard 
on appeal on errors assigned as in an ordi
nary proceeding: Drumb v. Keen, 47-435. 

A proceeding to restore lost corners, as 
provided by statute, being a special proceed
ing involving merely a legal right, will be 
reviewed on appeal as an ordinary and not 
as an equitable action: In re Warrington, 
54-33. 

On appeal in an action by mandamus the 

the court has only authority to review errors 
assigned: Independent District v. Rhodes, 88-
570. 
c. Affirmance or Reversal in General; Remand

ing; Final Judgment. 
Want of jurisdiction of the subject-mat

ter in the court below may be raised for the 
first time on appeal to the supreme court: 
Walters v. Steamboat Mollie Dozier, 24-192. 

And the want of jurisdiction of the lower 
court may be taken notice of by the supreme 
court, although not raised: Groves v. Rich
mond, 53-570. 

Where a change of venue was granted to 
a court having no jurisdiction to try the case, 
held, that the want of jurisdiction in the trial 
court could be urged in the supreme court, 
although not raised below.a nd the judgment 
was reversed: Cerro Gordo County v. Wright 
County, 59-485. 

Under such circumstances the supreme 
court will not review the questions arising 
on the trial in the court having no jurisdic
tion: Bennett v. Gary, 57-221; Gilman v. Don
ovan, 59-76. 

After the court determines that it has no 
jurisdiction of the subject-matter, it will dis
miss the appeal: Stouqh v. Chicago & N. W. 
R. Co., 71-641. 

Abstract questions: Mere abstract ques
tions or those involving rights no longer ex
isting will not be considered on appeal: 
Potts v. Tuttle, 79-253. 

And see notes to U 4100 and 4151. 
Affirmance where result is correct: 

Where the judgment of the court below is 
found to be correct, it will be affirmed al
though the reasons given therefor are erro
neous: Whiting v. Root, 52-292; Jamison v. 
Perry, 38-14. 

If a person has no standing in a court of 
equity upon his bill and the answer thereto, 
the court will not, on appeal, reverse the 
case because it was dismissed on motion, even 
though that might be an irregular method 
of practice: Hoag v. Madden, 70-612. 

The fact that the district court gave as a 
reason for its judgment that certain mort
gages amounted to a general assignment, 
when the true reason was that the convey
ances were void as fraudulent, but not pos
sessing all the elements of a general assign
ment, will not be ground for reversal upon 
appeal: Wise v. Wilds, 77-586: Arnold v. 
Wilds, 77-593. 

Cannot be affirmed on another ground: 
Where a motion to set aside a verdict and 
grant a new trial is overruled upon all the 
grounds urged except one, and on appeal the 
action of the court on this ground is l^eld.to 
be erroneous, the case will be reversed'with-
out inquiry as to whether the motion should 
not have been sustained on other grounds, 
the opposite party not having appealed with 
reference to the ruling on such grounds: 
Collins v. Brazill, 63-432. 

Where a demurrer is erroneously sus
tained upon one ground and overruled upon 
another as to which it should have been sus
tained, the action of the court will be reversed 
on appeal in order that the appellant may be 
enabled to take such action as he might have 
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taken in the lower court if the demurrer had 
been sustained on the proper ground: Dis
trict Tp v. Independent Hist., 63-188. 

No relief to successful party: In an ordi
nary action the supreme court will review 
any such rulings of the trial court as were 
adverse to appellant: Colfax Hotel Co. v. Lyon, 
69-683. 

On an appeal from a ruling sustaining a 
motion to direct verdict for defendant, and re
fusing to direct verdict for plaintiff, the court 
can consider whether, under the plead
ings and the evidence which appear in the 
record, error was committed: Lindleyv. Snell, 
80-103. 

Where parties to an action are not affected 
by a decree, not having an interest therein, 
they lose no rights by not appealing, and are 
not bound by such decree in a subsequent 
action: Pierce v. Early, 79-199. 

A party against whom no judgment has 
been rendered cannot question the correct
ness of the proceedings in the lower court, 
and if the judgment is reversed so far as it 
is in his favor, he should not be bound 
thereby so far as the proceedings are ad
verse to him, but should be given an oppor
tunity for a new trial: Boyce v. Wabash B. 
Co., 63-70. 

Where a judgment contains two adjudi
cations, one in favor of a party and one 
against him, and he appeals from the entire 
judgment, it will be presumed that he ap
peals from that portion adverse to him, and 
especially is this true where the relief 
sought by the appeal, if granted, would ren
der the judgment of the court below nuga
tory. On such appeal the judgment will not 
be interfered with in behalf of the party not 
appealing: Hintragev v. Hennessy, 46-600. 

In a law action, where the case is re
versed on plaintiff's appeal, no relief can be 
furnished defendant on an appeal by him: 
Minthorn v. Hemphill, 73-257. 

Entire reversal for error as to one count: 
Where error is committed as to only one of 
two counts upon which plaintiff recovers, 
but i t does not appear clearly as to the 
amount recovered on each count, the entire 
judgment will be reversed: Sioux City & P. 
B. Co. v. Walker, 49-273; Bond v. Wabash, 
St. L. & P. B. Co., 67-712. 

Where an ordinance provided for a fine for 
maintaining a nuisance, and a person was 
under such ordinance fined and the abate
ment of the nuisance ordered, and the su-
Í»reme court held that the ordinance, in so 
ar as it provided for a fine, was in excess of 

authority and void, held, that it would not 
sustain so much of the judgment as provided 
for the abatement of the nuisance, but would 
reverse the whole judgment: Nevada v. 
Hvtehins, 59-506. 

Affirmance where several issues are in
volved: The affirmance of a general judg
ment is an affirmance thereof with respect to 
all the issues decided thereby, although the 
opinion be based upon but one of such issues: 
Finch v. Hollinger, 46-216. 

Where a judgment is entire it should be 
affirmed or reversed as to all the parties ap
pealing: Cavender v. Smith's Heirs, 5-157,195. 

Case remanded as to cross-action: A 

cause may be remanded for new trial as to a 
cross-action, with an order that such trial 
shall extend to that alone, and that the judg
ment on plaintiff's original action remain 
undisturbed: McAfferty v. Hale, 24-355: 

Opinion of court on points which, become 
immaterial: When a case is reversed upon 
errors in instructions and sent back for a new 
trial, the court will not express its opinion 
as to errors claimed to have been made in 
the admission or rejection of evidence which 
may not occur on a new trial: Gould v. Chi
cago, B. <£• Q. B. Co., 66-590. 

The court will not on appeal undertake to 
determine any question which can have no 
influence in determining the rights of the 
parties before it, however important such 
question may be in the abstract, and partic
ularly is this true when there is a difference 
of opinion among the members of the court 
as to such question: Payne v. Humeston <& S. 
B. Cg., 70-584. 

Effect of affirmance of ruling: o» de
murrer: Where a demurrer was submitted 
without stipulation for either party to amend 
or plead over, and the action of the court in 
overruling the demurrer was excepted to, 
and judgment for the other party entered, 
held, that upon the affirmance of the ruling 
on the demurrer, the judgment was final, and 
the unsuccessful party eou]4 not have the 
cause remanded for1 the purpose of pleading-
over: Chimes v. Hamilton County, 37-290. 

In such a case the court will not, upon 
affirming the action of the court below, grant 
leave to the appellant to withdraw his de
murrer and proceed to trial upon the merits: 
Dunlap v. Cody, 31-260. 

The action of the supreme court in sus
taining the decision of the court below over
ruling a demurrer will be final as against 
the unsuccessful party only where judgment 
has been entered against him in the court 
below for failure to plead or to proceed with 
the case: Tyler v. Langworthy, 37-555. 

Effect of reversal; new trial: I t is only 
where the facts are settled by agreement of 
the parties or by the finding of a court or 
referee, or by a special verdict of the jury, 
that upon reversal in the supreme court in 
an action triable by ordinary proceedings, 
the court may render final judgment for the 
party unsuccessful in the lower court. In 
other cases a new trial must be awarded: 
Artz v. Chicago, B. I. & P. B. Co., 38-293; 
Gray v. Began, 37-688; Harwood v. Case, 37-
692. 

Where the facts are not thus determined, 
and the cause is reversed and remanded to 
the lower court, judgment should not there 
be rendered without a retrial: Harwood v. 
Case, 37-692. 

Where a judgment rendered below upon 
a report of a referee was set aside, on appeal, 
as in conflict with the law and evidence, and 
the case was remanded, held, that the lower 
court should have proceeded in the same 
manner as though such report had been set 
aside upon motion there made: Gray o. Be
gan, 37-688. 

A reversal of a judgment leaves the par
ties in the condition they were in before the 
judgment was rendered, and parties who 
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have not appealed are not deprived of their 
standing in the court after the reversal of 
the judgment by reason of their not having 
joined in the appeal: Case v. Blood, 71-632. 

"Where a demurrer to a counter-claim was 
sustained and the case tried without regard 
to such counter-claim, but on appeal the 
ruling on demurrer was reversed, held, that 
the case would be remanded for trial upon 
the counter-claim, plaintiff's judgment in the 
former trial not being vacated, but the court 
below being directed to make proper order 
to delay its collection during the pendency 
of the action on the counter-claim: Sherman 
v. Hale, 76-383. 

When final judgment will be entered on 
reversal: The supreme court cannot render 
linal judgment where it reverses a cause on 
the ground that a new trial should have been 
granted below. I t can only enter up such 
judgment as the court below should have 
rendered: Payne v. Chicago, B. I. c6 P. B. 
Co., 47-605. 

So held in a case where a judgment was re
versed because not supported by the evi
dence, and it also appeared that the evidence 
was substantially the same on a former trial 
in which judgment had likewise been re
versed on the same ground: Ibid. 

Upon a determination in the supreme 
court that there was error in refusing to ad
mit certain testimony offered in the court 
below, the supreme court cannot proceed to 
render judgment as though the testimony 
had been admitted. The offered evidence 
might not be sufficient proof of the. fact 
which it tended to establish, or might have 
been overthrown by other evidence. The 
issue must be again passed upon by the lower 
court: Mendell v. Chicago<& N. W. B. Co., 20-9. 

Where defendant has not had an oppor
tunity to defend in the court below, for ex
ample, in case of default upon service by 
publication, the supreme court will not, in 
case of reversal, enter final judgment, but re
mand the case for the purpose of allowing 
defense to be made: Boolittle ». Shelton, 1 G. 
Gr., 272. 

Where defendant in the court below, upon 
his demurrer being overruled, stood thereon 
and appealed, and the ruling was reversed, 
held, that he was not entitled to judgment in 
the supreme court, but that the case must be 
remanded, and the plaintiff would have leave 
to amend: Ware v. Thompson, 29-65. 

Where the court below made a finding of 
facts unfavorable to defendant, and to which 
he excepted, and rendered judgment for de
fendant upon another question, and upon ap
peal by plaintiff the judgment was reversed, 
held, that as the correctness of the finding of 
facts could not be inquired into, although de
fendant also appealed, for the reason that 
there was no judgment against him, the court 
would not enter up judgment upon the find
ing of facts, but remand the case to the dis
trict court to retry the issues of law and fact: 
Boyce v. Wabash É. Co., 63-70. 

The reversal on appeal of an order direct
ing the issuance of a writ of possession on 
the ground that it is irregular merely, and 
not because the .'adverse party is entitled to 
possession, does not entitle such adverse 

party, on motion, to an order, for a writ of 
restitution. If the writ of possession is yet 
undetermined the right thereto cannot be 
decided upon a mere motion: Lombard v. At-
water, 46-501. 

Where the judgment upon a special ver
dict is reversed on an error below the su
preme court may render such judgment as 
should have been rendered below: Gilmore 
v. Ferguson, 28-422. 

Where a case is reversed on the ground 
that upon a finding of facts made by the 
court the judgment is erroneous as a matter 
of law, final judgment may be rendered on 
such finding: Shaw v. Nachtwey, 43-653. 

In such a case the supreme court may re
mand the cause for final judgment in the 
lower court, and judgment below should be 
entered up without a retrial: Boberis v. Cor-
bin, 28-355-, Drefahl v. Tuttle, 42-177. 

Where a party has sued under a statute 
authorizing the recovery of treble damages, 
and the judgment in his favor is held to be 
erroneous on appeal, the supreme court can
not give him judgment for actual damages 
on a different cause of action: Bondv. Wabash, 
St. L. & P. B. Co., 67-712. 

Where the facts are established by the 
verdict and the lower court might have ren
dered a proper judgment thereon, any error 
in the judgment may be corrected on appeal 
and final judgment entered without a new 
trial: Union Mercantile Co. v. Chandler1,90-650. 

Where the facts are settled, the supreme 
court may enter such an order as the district 
court should have mad«: In re Bresee, 82-573. 

Effect of reversal for conflict between 
verdict and instructions: Where a judgment 
is reversed because the verdict is inconsistent 
with the instructions of the court and special 
findings thereunder, although the correct
ness of the instructions will not be consid
ered, the supreme court will not render a 
final judgment on the special findings, and 
in accordance with the instructions, but will 
remand the cause so that the correctness of 
the instructions may be determined by an 
appeal from the judgment of the court on 
the special findings: Baird v. Chicago, B. I. 
á P. B.Co., 55-121; S. C, 61-359. 

Affirmance of judgment as modified: 
Where special findings were inconsistent 
with the general verdict, in so far as the lat
ter included an allowance on one count of the 
petition, held, that the court could modify the 
judgment by striking therefrom the amount 
allowed on that count and affirm it as to the 
balance: Cobb v. Illinois Cent. B. Co., 38-601. 

Where final judgment should be entered: 
Where the judgment will affect the title to 
real estate it should be entered in the lower 
court, and the case will be remanded for 
that purpose: Hait v. Ensign, 61-724. 

What is the final judgment: If final judg
ment is rendered in the supreme court on 
appeal, it is the judgment of that court which 
constitutes the final adjudication of the cause 
and not the judgment of the court below: 
Griffin v. Seymour, 15-30. 

Final judgment at subsequent term: 
The supreme court having reversed a cause 
and remanded it for a new trial will not, at a 
subsequent term, on motion of appellant, 
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render judgment in his favor. In analogy to 
the rule as to the lower courts, entries or 
orders made at a previous term will only be 
changed to correct an evident mistake: Rob
erts v. Corbin, 26-315, 320. 

Cancellation or correction of judgments: 
The supreme court has power, aside from any 
statutory provision, to correct or cancel judg
ments improvidently entered through mis
take or oversight: Brake v. Smythe, 44-410. 

Additional recovery on appeal; fore
closure of mortgage: Where the mortgagee 
in an action to foreclose a mortgage accepted 
and receipted the record for the amount 
found due thereon and thereafter the mort
gagor conveyed the property to a third per
son, and afterward the mortgagee, within 
due time, prosecuted his appeal and ob
tained a decree for an additional amount, 
Mid, that the additional decree thus secured 
was not a lien as against the purchaser who 
took without notice of any intention on the 
part of the mortgagee to prosecute such ap
peal: Davis v. Bonar, 15-171. 

Money paid over in pursuance of judg
ment; Where plaintiff, in an action to ascer
tain which of two persons was entitled to 
certain money due on real property purchased 
by him, paid the money into court, and it 
was adjudged to belong to one of the parties 
defendant and was paid over to him, and 
thereafter the other defendant appealed, 
held, that upon reversal of the judgment the 
appellant was not entitled to a recovery 
against the plaintiff for the money thus 
brought into court and already paid over to 
the other defendant: White v. Butt, 32-335. 

Remitt ing excess, and final judgment in 
supreme court for balance: On an appeal 
in an action in which usury was pleaded as 
a defense, held, that plaintiff might remit 
the usury and take judgment in the supreme 
«ourt for the principal, and that judgment 
might also be entered there for the ten per 
•cent, penalty for the use of the school fund: 
Thompson v. Purnell, 10-205. 

Where plaintiff, in an action to recover 
damages for injury to stock on defendant's 
railroad track, recovered double damages in 
the lower court, but on appeal it was consid
ered that the service of notice was not suffi
cient to entitle him to double damages, held, 
that the case would be reversed unless plain
tiff consented to a judgment for simple 
damages and submitted to pay the costs of 
appeal: Key ser v. Kansas City, St. J. & C. B. 
É. Co., 5¿440. 

Where the supreme court reversed a case 
for error in including certain items in the 
judgment therein, and, on a petition for re
hearing, appellee offered to remit such por
tion of the judgment as was held erroneous 
and asked for judgment for the balance, held, 
that such offer would be accepted, even on 
rehearing, and a judgment for the balance 
was entered: Hyde v. Minneapolis Lumber 
Co., 53-243. 

Where the attention of the court is called, 
upon a petition for rehearing, to the fact 
that there is error in the allowance of inter
est, and the opposite party offers to remit 
the excess, the judgment will be reduced to 
the proper amount without granting a re-
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hearing, and the costs of the appeal will be 
.taxed to the appellee: Oere v. Council Bluffs 
Ins. Co., 67-272. 

Where the judgment is for too large an 
amount by reason of an erroneous assessment 
of interest, if the party recovering the judg
ment remits the amount of the excess, judg
ment may be affirmed with such correction, 
and it is not necessary that it be remanded: 
Brentner v. Chicago, M. á St. P. B. Co., 68-
530. 

Where a judgment is found to be excess
ive and the party in whose favor it is ren
dered offers to remit the excess, the judg
ment will be modified accordingly: Petley v. 
Walker, 79-142. 

Where a judgment is rendered for an 
amount in excess of that due, but on appeal 
the successful party offers to remit the excess 
over the proper amount, the judgment will 
not be reversed: Morrill v. Miller, 3 G. Gr., 
104. 

Where a remittitur of an excess in the 
judgment is tendered by appellee on petition 
for rehearing it may be accepted and the 
judgment modified and affirmed: Irlbeck v. 
Bierl, 70 N. W.,206. 

Remitt ing in lower court: Where an 
offer to remit the excess in the judgment was 
made in the lower court, .after service of no
tice of appeal, and the appeal was neverthe
less prosecuted, held, that the successful party 
might, upon remitting the excess, have af
firmance of the judgment in the court below 
with costs, but that if no such remission was 
entered, then the judgment would be re
versed: Waggoner v. Turner, 69-127. 

The successful party may, in the lower 
court, remit the amount of the excess or sub
mit to a new trial: Kitterman v. Chicago, M. 
& St. P. B. Co., 69-440. 

Where a remittitur is filed in the lower 
court to avoid a new trial and the judgment 
is then reversed on appeal, the remittitur has 
no further effect on the proceedings in the 
case: What Cheer v. Hines, 86-231. 

Remitti tur where verdict is excessive: 
Where a verdict is evidently excessive by 
reason of an error in assessing the amount of 
recovery, the supreme court may order the 
successful party to remit the amount of ex
cess or submit to a new trial: Howe v. Suth
erland, 39-484. 

In a particular case, held, that the amount 
of damages allowed in an action for personal 
injuries, although mental anguish was a 
proper element to be considered, was so ex
cessive as to indicate passion or prejudice, 
and appellee was allowed the option of ac
cepting a less amount or submitting to a re
versal: McKinley v. Chicago & N. W. B. Co., 
44^314. 

A verdict in an action against a railway 
company for personal injuries being deemed 
by the supreme court excessive under the 
evidence in the case and the result of preju
dice, they directed that appellee might take 
judgment for a certain amount, and that if 
he did not elect to do so within the time 
set, judgment should be reversed: Lombard 
v. Chicago, B. I. &P. B. Co., 47-494. 

Where judgment was entered below for 
less than the amount of the verdict on the 
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ground that it was excessive, held, that the 
cause should be reversed and remanded with. 
direction to the lower court to allow plaintiff 
to accept such judgment or submit to a new 
trial: Noel v. Dubuque, B. &M. B. Co., 44-293. 

A verdict will not be reduced in the su
preme court on the ground that it is excess
ive unless such relief has been asked in the 
court below: Small v. Chicago, B. I. & P. B. 
Co., 55-582; Dickey v. Harmon, 26-501. 

Élection to remit: While, if the verdict 
is excessive, it may be set aside on appeal 
and remanded, yet the court will not usually 
make an absolute order of remand, but allow 
the successful party to elect to take a certain 
amount which the court considers not ex
cessive, or submit to a new trial: Cooper v. 
Mills County, 69-350. 

Costs in case of remittitur: Where a 
judgment was modified in the supreme court 
on account of excessive interest having been 
included therein, but it did not appear that 
attention had been called to the error in the 
court below, held, that costs of appeal should 
be taxed to appellant: Bayliss v. Hennessey, 
54-11. 

Where the mistake in the judgment is 
such that it would probably have been cor
rected if a motion therefor had been made, 
the costs will be taxed to appellant: Sanxey 
v. Iowa City Class Co., 68-542; Kaufman v. 
Dostal, 73-691. 

Where the judgment is excessive in 
amount, and it does not appear that any offer 
was made to remit the excess in the court 
below, costs of the appeal will be taxed to 
the appellee, although he may make the re
mission in the supreme court and prevent 
the case from being remanded: Payne v. Bill-
ingham, 10-360. 

Where, before costs were made on ap
peal, the successful party offered in writing 
to remit all the judgment above a certain 
amount, which offer was refused, and, upon 
final hearing, the other party was allowed to 
recover more than the amount offered, held, 
that the costs of appeal were to be taxed to 
him: Montelius v. Wood, 56-254. 

Decision of the case binding on second 
appeal: A decision upon appeal in a case 
constitutes the law of the case, and will not 
on a subsequent appeal in the same case be 
overruled or re-examined, however well sat
isfied the court may be that it is erroneous: 
Adams v. Burlington & M. B. B. Co., 55-94; 
Barton v. Thompson, 56-571; Simplot v. Du-
buque, 66-639; Star Wagon Co. v. Swezy, 63-
520; Ellis v. State Ins. Co., 68-578; District Tp 
v. Indpendent Dist., 69-88; Baridan v. Central 
Iowa B. Co.,69-527; Drake v. Chicago, B. I. & 
P. B. Co.,70-59; Davis v. Curtis, 70-398; Bab-
cock v. Chicago & N. W. B. Co. ,72-197; Lewis 
v. Burlington Ins. Co., 80-259; Heffner v. 
Brownell, 75-341; Burlington, C. B. & N. B. 
Co. v. Dey, 89-13; Larkin v. Burlington, C. B. 
& N. B. Co., 91-654; Oarretson v. Merchants 
& Bankers' Ins. Co., 92-293. 

Where the court has once definitely passed 
upon the case on one appeal, it will not, on a 
second appeal, reconsider its ruling thereon, 
unless there has been such change of the is
sues or other circumstances of the case as to 
raise a new question, touching the applica

bility of the former decision to the case as 
thus made on the second appeal. The only 
method for procuring a reconsideration of 
the decision on the first appeal is by rehear
ing: Minnesota Linseed Oil Co. v. Montague, 
65-67. 

Where in a prosecution for a nuisance de
fendant was convicted and on appeal to the 
supreme court the conviction was sustained, 
held, that in an appeal from the action of a 
judge in refusing to grant a writ of habeas 
corpus to release the same party from arrest 
in such case, the prior decision of the court 
would be considered binding: Smith v. Fos
ter, 85-705. 

Appeal not considered after dismissal 
for defects: Where an appeal is dismissed 
on the ground of defects in the record, it is 
incompetent for appellant, without obtaining 
a rehearing, to bring the case again before 
the court upon the same appeal on a cor
rected record: Green v. Bonen, 62-89. 

Where an appeal is dismissed for the 
reason that appellant has not moved in the 
lower court to have the error complained of 
corrected, before appealing, a dismissal of 
the appeal and affirmance of the judgment 
will not prevent him, if not too late, from 
making the motion in the court below and 
again appealing from the refusal of the court 
to sustain it: Berryhill v. Jacobs, 20-246. 

Where a judgment procured by appellee 
for failure of appellant to file a transcript 
was set aside on the ground that appellant 
had previously dismissed the appeal, held, 
that appellant could not afterwards prose
cute his appeal, the formal setting aside of 
the judgment being a determination that the 
court had no longer any jurisdiction of the 
case: Dewey v. Pierce, 69-31. 

To what court remanded; change of 
venue: Where a change of venue is improp
erly granted and the judgment of the court 
to which the change is taken is reversed for 
that error, the cause should be remanded to 
that court from which the change of venue 
was taken: Ferguson v. Davis County, 51-220; 
Bennett v. Carey, 57-221; Oilman v. Donovan, 
59-76; Cerro Gordo County v. Wright County, 
59-485. 

Such an order was made without discus
sion in McCracken v. Webb, 36-551. 

A procedendo is not necessary to author
ize the court below to redocket and proceed 
with the case in a proper manner. That may 
be done, on proper notice to the adverse 
party, at any time after the time for rehear
ing has expired: State v. Knouse, 33-365; 
Becker v. Becker, 50-139. 

Notice of further proceedings in lower 
court: The opposite party is entitled to some 
notice that the case is again upon the docket 
before judgment can be rendered, upon the 
case being remanded: Messenger v. Marsh, 
6-491. 

Proceedings in lower court after re
versal and remand: After a cause is re
manded with direction that a certain judg
ment be entered, no fact existing prior to the 
first hearing in the lower court can be inter
posed as a reason against the entry of such 
judgment: Lord v. Ellis, 11-170. 

When a cause is remanded the unsuccess-
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ful party is presumed to have presented all 
existing facts that would show him entitled 
to maintain his action when commenced, and 
he cannot relitigate the question decided: 
Wilhélmiv. Bes Moines Ins. Co., 68 N. W., 782. 

As to whether amended or additional 
pleadings may be filed in the court below 
after a cause is reversed and remanded, see 
notes to 1 3600. 

Where a decree was reversed on the 
ground that the court below had erred in 
overruling a motion to strike certain deposi
tions from the flies, for the reason that they 
had been taken without authority, and the 
cause remanded, lield, that the court below 
could not be required to dismiss the cause or 
enter decree for the opposite party, but must 
proceed to try the case anew: Kershman v. 
Swehla, 62-654. 

Where a cause was reversed on one point 
and sent back for a new trial and further pro
ceedings not inconsistent with the opinion in 
the supreme court, held that plaintiff (appel
lee on the appeal) was not required to intro
duce evidence on an issue determined in his 
favor on the former trial, and which was re
garded as settled in his favor on the appeal, 
and as to which no inquiry was authorized 
by the opinion; and this even though defend
ant, in an amended answer after the cause 
was remanded, had denied the fact involved 
therein: Croup v. Morton, 53-599. 

Where a motion for a new trial is over
ruled in the court below and that action of 
the court is reversed on appeal, nothing re
mains to the court below but to proceed with 
a new trial. I t cannot receive other affida
vits and pass again upon the motion for a new 
trial: Pomroy v. Parmlee, 10-154. 

If judgment is reversed for error of law 
in entering judgment on a finding of facts and 
the case remanded for a proper judgment 
upon such finding, judgment should be en
tered without a retrial: Roberts v. Corbin, 28-
355; Drefahl v. Tuttk, 42-177. 

Where the case has been tried by the 
lower court, and the facts settled by the spe
cial findings, and is remanded for judgment, 
and there is no claim that a different show
ing can be made on a new trial, it is not error 
to enter up judgment without further pro
ceedings: City Bank v. Badtke, 92-207. 

Where the judgment in the supreme court 
leaves nothing for the lower court to do on 
the remanding of the cause except to enforce 
the performance of the duties imposed by the 
judgment of the supreme court upon an offi
cer of the lower court by requiring him to 
pay over money in his hands, there is no oc
casion for a trial: Howe v. Jones, 71-92. 

But this rule is not applicable where a 
motion for a verdict upon the evidence is 
overruled in the lower court, and on appeal 
it is held that such motion should have been 
sustained. The lower court might have, even 
after sustaining the motion, allowed the in
troduction of other evidence omitted by mis
take or inadvertance, and the supreme court 
will not, by rendering final judgment upon 
the motion for verdict upon the evidence, cut 
off the opportunity which would have existed 
in the lower court to introduce such addi
tional evidence: Meadows v. Hawkeye Ins. Co., 
67-57. 

Where it was held on appeal that a new 
trial had been improperly granted on ac
count of insufficient evidence, and the cause 
was remanded, held, that defendant was not 
entitled to judgment in the court below, but 
that it was the duty of that court to proceed 
and determine the issues joined in the peti
tion for new trial as if no appeal had been 
taken: Dryden v. Wyllis, 53-390. 

Where plaintiff in an action on a tax title 
set up generally the payment of taxes with
out specifying times or amounts, and the 
title was held invalid and the cause re
manded for determination of amount plain
tiff was entitled to recover for taxes paid 
and judgment therefor, held, that defendant 
might appear in the lower court and contest 
plaintiff's claim for taxes paid: Miller v. Cor
bin, 48-525. 

If, from the judgment of the supreme 
court, it appears that the cause of action no-
longer exists, or, in other words, there is-
nothing left upon which the court below can 
act, the case, upon being remanded to the 
lower court, should be dismissed, and refusal 
of the lower court to do so may be corrected 
by certiorari: Edgar v. (freer, 14-211. 

The court below should, upon the filing 
of a procedendo directing it to enter judg
ment in accordance with the opinion of the 
supreme court, proceed to enter such judg
ment irrespective of any notice by the ad
verse party of his intention to file a petition 
for a rehearing: Fenion v. Way, 44-438. 

Where an answer containing three dis
tinct defenses was demurred to, the demurrer 
sustained, and upon appeal the action of the 
court reversed as to the first cause, the other 
two not being passed upon, held, that defend
ant had no standing in the court below ex
cept on the first cause, but on a subsequent 
appeal the. defendant had the right to have 
the sufficiency of the other defenses passed 
upon: Bates v. Kemp, 13-223. 

A motion having been made in the su
preme court to remand the cause to the lower 
court with leave to introduce additional evi
dence, and overruled, the lower court should 
refuse to receive further evidence and ren
der judgment accordingly: Garmoe v. WindU, 
76-239. 

The fact that a case is remanded for fur
ther proceedings does not alone require the 
denial of additional relief but parties should 
not be permitted to plead a new cause of ac
tion: Leech v. Germania Building Ass'n, 70 N. 
W., 1090. 

Where a case is remanded to the district 
court for decree in accordance with the 
opinion of the supreme court, the district 
court cannot entertain a motion to correct a 
computation in the supreme court: Lombard 
v. Gregory, 88-431. 

Where judgment is rendered in the su
preme court, and it is claimed that such 
judgment was rendered after the dismissal 
of the appeal and is for that reason erroneous, 
such error must be raised in the supreme 
court by motion to set the judgment aside, 
and cannot be urged in an injunction proceed
ing to prevent the enforcement of the judg
ment by execution: Pkelan v. Johnson, 80-727. 

Where the decree of the lower court is 
rendered in attempted compliance with the 
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opinion of the supreme court the supreme 
court will on appeal from such decree take 
notice of its own previous decision and the 
record on. which it was founded in determin
ing- whether such decree is proper: Pitkin v. 
Peet, 64 N.W., 793. 

d. Trial of Equity Cases De Novo. 
Tffiethod of securing, see 13652 and notes. 
What triable de novo: A proceeding to 

establish a lost corner in a boundary of land 
is not triable de 'novo upon appeal: Bohall v. 
Neiwalt, 75-109. 

The finding of the commissioner in such 
case will be regarded as the verdict of a 
jury, and the supreme court will determine 
whether the report has such support in the 
evidence that the action of the court in set
ting it aside and rendering judgment con
trary thereto is erroneous: xocwm v. lias-
kins, 81-436. 
i The fact that an action in equity for an 
accounting is tried in the lower court by a 
referee does not affect the question as to the 
manner of trial on appeal: Hubenthal v. Ken
nedy, 76-707. 

The action of the court with reference to 
the appointment of a guardian of the person 
and property of a minor is reviewable only 
on errors assigned: Lawrence v. Thomas, 
84-362. 

An appeal from the district court, in pro
ceedings to review the action of a board of 

¡equalization, is triable de novo: First Nat. 
Bank v. City Council of Albia, 86-28. 

In an action brought by a surviving part
ner against an administratrix to settle a 
partnership, where plaintiff's petition was 
dismissed as to his claim for affirmative re
lief, but the case was retained, requiring 
plaintiff to account for his trust as surviving 
partner, held, that the case could not be tried 
de novo upon appeal, because it remained in 

j the court below for trial upon issues involv
ing the rights of both parties and would 
therefore be remanded: ¡Smith v. Knight, 77-
540. 

A party is entitled to have his case tried 
by a court of original jurisdiction, and 
where the judge is related within the pro
hibited degrees of consanguinity and at
tempts to dispose of the case without consent, 
he exceeds his jurisdiction and his acts are 
illegal, and the case will not be tried de novo 
upon appeal: Chase v. Weston, 75-159. 

Where it appears by the record that in 
• the trial below both the parties and the 

court regarded the action as an equitable 
one, and it was tried upon that theory, it 
will be so regarded and tried upon appeal: 
Bryant v. Fink, 75-516. 

Where a case is tried in the lower court 
in equity it will be triable de novo on appeal 
even though the lower court has erroneously 
submitted an issue therein to the determina
tion of a jury: Frank v. Hollands, 81-164. 

Defects in the record which cannot affect 
the final result afford noground for refusing 
a trial de novo: Smith v. Watson, 88-73. 

What abstract must show: "Where the 
case is triable de novo, and the abstract con
tains no part of the evidence, the appeal can
not be considered and the judgment will be 

affirmed: Underwood v. Lombard Inv. Co., 
84-25. 

A case will not be tried de novo on appeal 
where the abstract fails to show the evidence 
offered and rejected as well as that intro
duced: Ciltrap v. Waiters, 77-149; Beed v. Lar-
rison, 77-399; Second Nat. Bank v. Ash, 85-74; 
Carlton v. Brock, 91-710. 

The fact that the abstract contains a cer
tificate of the judge that the record contains 
all the evidence introduced or offered on the 
trial is not sufficient to enable the case to be 
tried de noro, it not appearing that all such 
evidence is in the abstract: Walrod v. Flani-
gan, 75-365; Parks v. Garner, 77-154; Peoria 
Steam Marble Works v. Linesenmeyer, 80-253; 
Bailey v. Creen, 80-616; Shattuck v. Burling
ton Ins. Co., 78-377; Harper v. Qleyslein, 85-
709. 

The supreme court cannot, even with the 
consent of counsel, try cases de novo unless 
the abstract shows that all the evidence is 
before the court: Peoria Steam Marble Works 
v. Linesenmeyer, 80-253. 

Where the abstract claims to " fairly set 
out all the record material to the termina
tion of this action, " the court cannot try the 
case de novo: Miller v. Terkeldsen, 80-476. 

In such case, held, that the decision below 
would be affirmed, although appella t in his 
argument in reply assigned errors, the court 
not having been asked to hear the appeal as 
a law action: Ibid. 

Further, as to abstract in general, see 
notes to <j 4118. 

Certificate of judge: Where the evidence 
appears to have been in writing certified by 
the judge of the court below, and the certifi
cate of the judge shows that it was tried 
below as in equity, it will be tried de novo on 
appeal: Ryan v. Heenan, 76-589. 

Unless the certificate of the judge shows 
that the reporter's notes and translation 
thereof contain all the evidence, or that all 
of the evidence was made of record, the case 
cannot be tried de novo. The certificate of 
the reporter to his notes and translation will 
not dispense with the judge's certificate: 
Blanchard v. Devoe, 80-521. 

Where the evidence is not certified it will 
be stricken from the record on appeal: Ibid. 

Further, as to judge's certificate, see 
notes to \ 3652. 

The hearing and determination: On an 
appeal in an equitable action the court will 
examine into the merits of the case for the 
purpose of administering justice, guided only 
by the universal principles of equity juris
prudence, not being confined to errors ap
parent on the record: Austin v. Carpenter, 2 
G. Gr., 131. 

On such an appeal the facts as well as the 
law of the caoo are again reviewed and ad
judicated: Pierce v. Wilson, 2-20. 

The court, however, can only act upon the 
testimony upon which the decree below was 
rendered: Walker v. Ayres, 1-449. 

It cannot, although the case be triable de 
novo, consider testimony not presented to and 
considered by the court below: McGregor v. 
Gardner, 16-538. 

In case of a trial de novo, the supreme 
court will consider objections made by the 
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appellant to evidence offered by appellee and 
if it finds the objection well taken will ex
clude the evidence from consideration, but 
if the evidence has been admitted without 
objection on the trial below an objection will 
not be entertained on the appeal: Grafton v. 
Moorman, 88-736. 

Upon trial de novo the court cannot deter
mine a question as to which no issue is raised 
on the trial below: Wheeler & Wilson Mfg. 
Co. v. Hasbrouck, 68-554. 

The difference between a court having 
appellate jurisdiction proper and a court for 
the correction of errors at law is, substan
tially, that the former tries cases de novo and 
renders such judgment as should be ren
dered upon the facts and the law, while the 
latter simply inquires into alleged errors of 
law committed by the lower court. Under 
our constitution the supreme court has juris
diction to try de novo on appeal only chancery 
'cases: Sherwood v. Sherwood, 44-192. 

If a case is tried as an equitable one in 
the court below, and the proper steps are 
taken to secure a trial de novo on appeal, the 
case must be so tried, and not upon assign
ment of errors. The method of trial in the 
supreme court is dependent upon the manner 
in which the case was tried below, and not 
upon the nature of the case: EUmgh v. Van 
Moorebeke, 48-40. 

On appeal in equity cases the trial is of 
the whole case in so far as the appellate 
court is involved, but its province is not to 
review or modify a judgment in favor of par
ties who are content with the judgment be
low, which fact is assumed in the absence of 
a complaint by the parties by means of an 
appeal: Smith v. Knight, 88-257. 

A case having been tried below as an 
equity action, fully argued upon its merits 
in the supreme court, held, that the court 
would consider it de novo without determin
ing whether the assigning of errors was a 
waiver of the right to such trial: Grafton v. 
Moorman, 88-736. 

While the appellant in an equitable ac
tion may have the case considered on errors 
of law instead of de novo yet for that pur
pose an assignment of errors is necessary: 
Marshall v. Westrope, 67 N.W., 257. 

It is only issues of fact in equity cases 
which are triable anew on appeal without 
exceptions or assignments of error. Issues 
of law in these cases such as rulings on de
murrer can be considered only upon excep
tions and assignments: Exchange Bank v. 
Pottorfe, 65 N.W., 312. And see ? 3749 and 
notes. 

Where the members of the court, on a 
separate examination of the record, came to 
different results as to the amount which 
plaintiff was entitled to recover, but none of 
them reached a result more favorable to ap
pellant than that reached in the court below, 
held, that the judgment should be affirmed: 
Branhard v. Scott, 76-773. 

Case not to be remanded: I t is not the 
duty of the court in a trial de novo, when it 
appears that the evidence is not sufficient 
to support the judgment in the court below, 
to remand the case for a new trial in order 
that the party who is unsuccessful on the 

appeal may have the opportunity of intro
ducing additional evidence: Wickersham v. 
Beeves, 1-413. 

Where the defendant in an equity case 
relied upon the defense of a former adjudi
cation which was determined in his favor, 
and the plaintiff appealed, held, that although 
the decision of the court with reference to 
such prior adjudication was erroneous, the 
case would not be remanded for new trial, 
but would be finally determined upon the 
evidence; and the plaintiff not having intro
duced the evidence showing his right to re
cover must fail: Bwtterfield v. Wilton Collegiate 
Inst., 85-404. 

In such case the plaintiff has not the 
r ight on an issue of fact, where there is an 
affirmative defense pleaded, to try that issue, 
and if successful demand a further trial in 
the lower court on other issues presented: 
Ibid. 

Affirmance; former adjudication: A 
judgment in an equity case which is affirmed 
on appeal to the supreme court, for the 
reason that proper steps were not taken to 
secure a hearing on the merits, is conclusive 
as a former adjudication, and may be 
pleaded as such when the same question 
arises in another action, although the de
cision of the supreme court, if the case could 
have been heard on the merits, would have 
been different: Trescott v. Barnes, 51-409. 

When case •will be remanded: Where 
the supreme court holds that an equitable 
action is not triable de novo on appeal for 
want of the proper steps having been taken, 
but reverses the judgment on errors assigned, 
it cannot enter a final decree, but must send 
the case back for further proceedings: Jor
dan v. Winser, 48-180; Kershman v. Swehla, 
62-654. 

Where objection to non-joinder of neces
sary parties defendant is made for the first 
time on the hearing of a case triable de novo 
in the supreme court, such want of proper 
parties will not cause the bill to be dis
missed, but the action will be remanded 
with leave to have the necessary parties 
brought in: Postlewait v. Howes, 3-365. 

Where the trial court had struck a dep
osition of a party from the files because not 
taken within the time required by order of 
the court, held, on appeal, that although 
such action of the court was erroneous, the 
supreme court would not proceed to try the 
case anew on the evidence submitted below 
and the deposition thus stricken from the 
files, but would remand it for the pur
pose of allowing the opposite party to pre
sent additional evidence, so that the party 
whose deposition was thus stricken out 
would not be able to take advantage of the 
error of the court below in refusing to con
sider his deposition: Sweet v. Brown, 61-669. 

When an equity cause is, upon appeal, 
not tried de novo, but is reversed on errors, 
assigned, and remanded, it stands for trial 
anew as a law action: Jordan v. Winser, 48-180. 

Modification of decree: The supreme-
court will not, on appeal, make a modifica
tion of a decree so as to render it more favor
able to the party who does not appeal, even 
though it may seem from the record t h a t 
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such change would be proper if there had 
been an appeal by such party: Smith v. Wolf, 
55-555. 

Where there was nothing in the record 
indicating that an appeal was taken for de
lay, and the judgment of the lower court was 
affirmed after the expiration of the time 
fixed therein for performance by the unsuc
cessful party, held, that the time for per
formance should be extended so as to allow 
an opportunity to such party to perform the 
decree as affirmed: Daniels v. St. Louis, K. 
C&N. B. Co., 56-192. 

Final decree: Where an equity case is 
appealed and tried anew, and the action of 
the court below is determined to have been 
erroneous, the successful party is entitled to 
have such decree as is proper on the record 
as made in the court below entered up in the 
supreme court: First Nat. Bank v. Baker, 
60-132. 

Where an equity case is tried anew on 
appeal it is the duty of the supreme court to 
render such judgment as the court below 
should have rendered: Kaufman v. Dostal, 
73-391. 

While the successful party is ordinarily 
entitled to a decree in the supreme court, 
and the cause cannot be remanded, yet there 
are exceptions to such rule. Where it ap
peared that by mistake the allegations of the 
petition were erroneous in the description of 
a highway with reference to which relief 
was asked, held, that the case might be re
manded for the purpose of enabling plaintiff 
to amend his petition so as to secure such re
lief, it not appearing that plaintiff or his at
torney was chargeable with negligence in 
connection with such mistake: White v. Far-
lie, 67-628. 

In lower court: While either of the par
ties is entitled, upon a trial de novo, to have a 
final decree entered in the supreme court, 
yet if the judgment is such as to affect the 
title to real estate, it should properly be en
tered in the court where the case was tried: 
Hait v. Ensign, 61-724. 

Proceedings in lower court after re
mand: After an equitable action has been 
tried de novo in the supreme court and re
manded to the lower court for decree, in ac
cordance with the decision of the supreme 
court, the party cannot amend his pleadings 
and present a defense that existed when the 
issues were first tried in the court below: 
Sexton v. Henderson, 47-131. 

After reversal in a suit in equity, which 
is remanded for further proceedings not in
consistent with the opinion, it stands pre
cisely as any suit in equity stands between 
the submission and the entry of the decree, 
the court being fully advised in the premises 
and the decision announced as to what decree 
should be entered upon the pleadings and 
evidence as they stand. The introduction of 
new evidence, omitted by inadvertance, or 
the filing of additional or amended pleadings, 
might be allowed in the discretion of the 
court, in view of the circumstances and in 
furtherance of substantial justice; but could 
not be claimed as a right: Adams County v. 
Burlington & M. B. B. Co., 44-335. 

The allowance of an amendment and ten

dering a new issue after trial de novo in su
preme court, and remanding of cause for 
judgment in court below and procedendo filed, 
should be made only on the strongest show
ing of accident or mistake, or for matters 
arising subsequent to the decree, or the like. 
A party cannot be allowed to try his cause 
by piecemeal. But where a showing of dili
gence is made by affidavits, sufficient to en
title a party to show mistake and introduce 
a new issue, the question of diligence in dis
covery of the mistake is not further in issue, 
and neither that issue nor any of the former 
issues in the case, but only the new issue, is 
to be tried : Adams County v. Burlington & M. 
B. B. Co., 55-94. 

When an equity case is remanded for 
judgment in the lower court, the parties 
may introduce material evidence which has 
been discovered since the original trial, and 
may set up matters materially affecting the 
merits of the case which have occurred since 
the former trial, and the amendment to the 
pleadings necessary to such purpose may be 
made; but a party cannot set up by way of 
amendment matter existing at the time of 
the former trial, and which he omitted to set 
up at that time: Sanxey v. Iowa City Glass 
Co.. 68-542. 

A grant of leave, in a decree entered un
der procedendo from the supreme court to one 
defendant to withdraw her answer, held not 
to have the effect of continuing or dismiss
ing the case as to such defendant, especially 
when the decree was immediately after
wards set aside, and a new decree entered 
without such leave: McQreqor v. McQreqor, 
21-441. 

Where a cause is remanded to the lower 
court after trial de novo, merely for judg
ment, without further directions, judgment 
must be rendered as a matter of course and 
upon motion, unless the unsuccessful party 
shall bring himself within some recognized 
rule which would entitle him to a new trial: 
Austin v. Wilson, 57-586. 

Where, in an equity case, there cannot 
be a trial de novo because of error in exclud
ing evidence in the lower court which does 
not appear of record, the supreme court can
not render a final judgment, but will remand 
the cause. In such a case the court below 
cannot render a final decree, but must per
mit a new trial: Kershman v. Sioehla, 62-654. 

Erroneous action of the lower court in al
lowing a party to introduce additional evi
dence after an equitable cause has been re
manded to the court below for a decree in 
conformity with the opinion of the court, is 
not an order so materially affecting the final 
decision that an appeal can be taken there
from before the rendition of final judgment: 
Garmoe v. Sturgeon, 67-700. 

e. Bules, and Exercise of Powers. 
The rules of practice in courts of last re

sort ought to be framed and interpreted 
rather with a view to the submission of causes 
upon their merits than to their disposition 
merely upon technical grounds: Palo Alto 
County v. Harrison, 68-81. 

The rules of the supreme court as to the 
practice therein have the force and effect of 
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laws duly enacted. They cannot be regarded dinarily such control must be exercised in 
as matter of mere form, and until abrogated strict accordance with the rules of procedure 
must be substantially, at least, obeyed in the which obtain in actions at law or in equity, 
preparation of abstracts: State ex rel. v.O'Day, yet in anomalous and exceptional cases the 
68-213. court is not bound hand and foot and ren-

The constitution gives the supreme court dered powerless to redress palpable injustice 
jurisdiction and power to " exercise a super- caused by the erroneous action of a lower 
visory control over all inferior judicial tri- court: Poole v. Seney, 70-275. 
bunals throughout the state," and while or-

SEC. 4140. Judgment against sureties on stay bond. The supreme 
court, if it affirms the judgment, shall also, if the appellee asks or moves 
therefor, render judgment against the appellant and his sureties on the 
appeal bond for the amount of the judgment, damages and costs referred to 
therein in case such damages can be accurately known to the court without 
an issue and trial. [C'73, § 3195; R., § 3537; C. '51, § 1986.] 

If appellee take a new judgment against such business to plaintiff, and plaintiff secured 
appellant and sureties on his appeal bond, an injunction which was superseded by ap-
the former judgment is merged therein ana peal, held, that the supreme court would not 
its lien destroyed: Swift v. Coriboy, 12-444. render judgment in plaintiff's favor on the 

"Where action was brought to restrain the bond, but would remit him to his remedy in 
defendant from carrying on his business in the lower court: Cole v. Edwards, 93-477. 
violation of the terms of a contract of sale of 

SEC. 4141. Damages for delay. Upon the affirmance of any judgment 
or order for the payment of money, the collection of which in whole or part 
has been stayed by an appeal bond, the court may award to the appellee 
damages upon the amount so stayed; and, if satisfied by the record that the 
appeal was taken for delay only, may award as damages a sum not exceed
ing fifteen per cent, thereon. [C. '73> § 3 1 9 6 ; R-> § 3 5 3 8 î C'51, § 1990.] 

Where there is not a money judgment in ment, presenting the question raised by the 
the court below against appellants, this and appeal, Mid, that it was not proper to award 
the preceding sections do not confer power damages against appellant for having taken 
on the supreme court to render such judg- the appeal: Sagan v. Day, 46-239. 
ment on the appeal bond. Although an ap- I t is only where a judgment or order for 
peal be taken solely for delay, yet it is only the payment of money is appealed from, or 
where the collection of money and the judg- where the damages can be accurately known 
ment therefor has been superseded by bond to the supreme court without an issue or 
that damages may be awarded, as here con- trial, that the court is authorized to award 
templated against the party taking the ap- to appellee damages against appellant for 
peal: Berryhill v. Keilmeyer, 33-20. taking the appeal: Branscomb v. GKllian, 56-

It appearing that appellant had been at 235. 
the expense of printing abstract and argu-

SEC. 4142. Costs taxed. The supreme court must provide by rule for 
taxing as costs all printing authorized upon the trial of appeals. The court 
shall also tax the costs of any translation of the shorthand notes filed as 
provided in this chapter. [26 G. A., ch. 64.] 

If defeated party secures a reversal but is pellee: Baker v. Chicago, M. & St. P. B. Co., ' 
again defeated, all the costs may be taxed to 67 N. W., 376. 
him: Palmer v. Palmer, 66 N. W., 734. As to the last clause see Palmer v. Palmer, 

Where there is a partial affirmance only, 66 N. W., 734, decided before the enactment 
as to a branch of the case in which costs are of these provisions. 
nominal, all the costs may be taxed to ap- As to taxation of costs on appeal in gen

eral, see Rules of Supreme Court, \ 92. 

SEC. 4143. Hemand—process. If the supreme court affirms the judg
ment or order, it may send the cause to the court below to have the same 
carried into effect, or may issue the necessary process for this purpose, 
directed to the sheriff of the proper county, as the party may require. [C. 
'73, § 3197; R., § 3539; C'51, § 1991.] 

It is not obligatory upon the supreme court to issue process, etc., as here contem
plated: Boberts v. Corbin, 26-315, 331. 

SEC. 4144. Decision certified. If remanded to the inferior court to 
be carried into effect, such decision and the order of the court thereon, 
being certified thereto and entered on the records thereof, shall have the 
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same force and effect as if made and entered during the session of that court. 
[0.73, §3206; R., § 3551.] 

SEC. 4145. Restitution of property. If, by the decision of the supreme 
court, the appellant becomes entitled to a restoration of any part of the 
money or property that was taken from him by means of such judgment or 
order, either the supreme court or the court below may direct execution or 
writ of restitution to issue for the purpose of restoring to him such property 
or its value. [C. 73, § 3198; R., § 3540; C. '51, § 1992.] 

Restoration of property taken under the Where the judgment under which the 
judgment appealed from cannot, in case of successful party has acted is reversed, it be-
reversal, be given as a summary remedy 
where such property has, by voluntary sale 
or by seizure and sale, passed to an innocent 
purchaser, or has, in the bona fide discharge 
of a trust, pursuant to an order of court, been 
turned over to another: Hanschild v. Stafford, 
27-301. 

Where, upon appeal, it was decided that 
a writ of possession had been irregularly is
sued by the court below, held, that such fact 
did not, of itself, entitle the appellant to a 
restoration of the possession taken from him 
by such writ: Lombard v. Atwater, 46-501. 

Where, at the time of a sale under a judg
ment, an appeal therefrom was pending, upon 
the subsequent determination of which the 
judgment was reduced to an amount less than 
that for which the plaintiff bought in the 
property at the sale,7ieZcï, that defendant was 
not entitled to an order upon plaintiff to 
repay the excess, but that the property 
should be restored to defendant: Munson v. 
Plummer, 58-736. 

SEC. 4146. Title not affected. Property acquired by a purchaser in 
good faith under a judgment subsequently reversed shall not be affected 
thereby. [C.73, § 3199; R., § 3541; C'51, § 1993.] 

cornea his legal duty to restore to the other 
party all the property or its value taken un
der the judgment, and, upon failure to do so, 
action may be brought against him without 
previous demand: Zimmerman v. National 
Bank, 56-133. 

Where certain stock was held by a bank as 
collateral security and was attached by other 
creditors, and it was found that the rights of 
the creditors were subject to those of the 
bank, and the judgment being afterwards 
reversed, the stock in the meantime depre
ciating in value, held, that the bank should 
x'estore not the amount paid for the stock but 
the substituted certificates, which was all it 
had received from the sale: Ft. Madison 
Lumber Co. v. Batavian Bank, 77-393. 

This section does not apply to a case where 
redemption is made from execution sale 
under a judgment which is afterward re
versed on appeal. Weaver v. Stacy, 93-683. 

Purchase at sheriff's sale by the plaintiff 
in execution, or his attorney, with actual 
knowledge oí a pending appeal, is at the 
peril of the purchaser, and such person is 
not protected as a bona fide purchaser: 2\oo-
good v. Franklin, 27-239. 

In case of a purchase by a judgment 
creditor before notice of appeal, if he again 
recovers on another trial, his title is not 
affected: Frazier v. Crafts, 40-110. 

Where the purchaser at a judicial sale, 
and the grantee holding under him, paid 
only the costs and not the whole amount bid, 

SEC. 4147. Mandates enforced. 
mandates upon inferior courts and officers by fine and imprisonment, which 
imprisonment may be continued until obeyed. [C. 73, § 3200; R., § 3542.] 

SEC. 4148. Petition for rehearing. If a petition for rehearing is 
filed, it shall suspend the decision, if the court or one of the judges upon 
its presentation so order, until after the final decision on the rehearing. 
[19 G. A., ch. 144; 0.73, §3201; R., §3543.] 

held, that not having paid value they could 
not be regarded as good faith purchasers; 
and held, further, that the attorney for the 
plaintiff in the lower court and on appeal 
could not, upon purchase of the property, 
become entitled to protection as a good faith 
purchaser: O'Brien v. Harrison, 59-686. 

The provisions for the protection of a 
purchaser at judicial sale as against a sub
sequent reversal are not designed for the 
benefit of parties claiming under a distinct 
title: Wood v. Young, 38-102. 

The supreme court may enforce its 

"Upon the same case and record: A new 
case cannot be made on a petition for rehear
ing, nor matters insisted upon which were 
not presented in the original case: Hintrager 
v. Hennessy, 46-600, 604; Mann v. Sioux City & 
P. B. Co., 46-637, 643. 

So the court cannot, upon rehearing, con
sider an additional abstract or amended rec
ord not before them at the first hearing: 
Cramer v. Burlington, 45-627; Nixon v. Dow
ney, 49-166; Parsons v. Parsons, 66-754. 

The parties cannot, on rehearing, amend 

the record or present questions not before 
presented, unless under authority of the 
court: McDermott v. Iowa Falls & S. C. 2?. Co., 
85-180. 

An additional abstract filed by appellee 
upon rehearing cannot be considered: Sim-
plot v. Dubuque, 49-630. 

The fact of an appeal having been taken 
not being shown by the abstract, held, that 
such fact could not be shown on a petition 
for rehearing: Hintrager v. Hennessy, 46-600. 

Failure of the abstract to show service of 
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notice of appeal cannot be cured on rehear
ing: Iowa CUy v.Johnson County, 68 N.W., 815. 

A rehearing is not usually granted for 
the purpose of permitting correction of the 
record: Barber v. Scott, 92-52. 

The fact that additional evidence has 
been discovered since the trial of the case in 
the court below is no ground for rehearing: 
Zuver v. Lyons, 40-510. 

Certificate of appeal to XT. S. supreme 
court: The certificate that the validity of a 
statute was drawn in question in the case on 
the ground that it was in conflict with the 
constitution of the United States will not be 
given where the question of such conflict was 
first raised in the petition for rehearing in 
the supreme court. The fact which is essen
tial to give the supreme court of the United 
States jurisdiction on appeal from the state 
supreme court must appear on the face of 
the record. I t is not sufficient that it be 
made in the argument of counsel: Martin v. 
Cole, 38-141. 

Copy of opinion: Before the modification 
of rule 92 of the supreme court, held, that 
the requirement that a copy of the petition 
for rehearing should be delivered to the at
torney of the adverse party must be observed: 
Austin v. Wilson, 52-731. 

A petition for rehearing which does not 
contain the original opinion printed in full, 
or a reference to the number and page of the 
Northwestern Reporter in which the opinion 
is printed, will be stricken from the files: 
Kervick v. Mitchell, 68-273. 

Remitting excess on rehearing: Where 
a cause was reversed on appeal because the 
judgment for plaintiff included an item erro
neously allowed, held, that appellee might, 
on rehearing, offer to remit the excess over 
the amount of the proper judgment, and 
judgment for the balance would be entered 
in the supreme court: Hyde v. Minneapolis 
Lumber Co., 53-243. 

Not granted to party who has not 
argued; may be granted on court's own 
motion: The supreme court will not grant a 
rehearing upon the application of a party 
who failed to file or make an argument when 
the cause was submitted. But if it is satis
fied that error has been committed, it will, 
on its own motion, order a rehearing for the 
purpose of correcting the error: Wachendorf 
v. Lancaster, 61-509. 

Argument on rehearing: After the op

posite party has filed a reply to the petition 
for rehearing, neither party has the right to 
file any other argument: Webster County v. 
Hutchinson, 60-721. 

Bill of review: The statute having pro
vided for a petition for rehearing and not for 
a bill of review, an implication arises against 
the right to file a bill of that kind: McGregor 
v. Gardner, 16-538. 

Effect of curative act: Where a curative 
act is passed while a case in which the defect 
sought to be cured is raised is pending in the 
supreme court on rehearing, the case will be 
regarded precisely as if no opinion had been 
previously filed, and the defect will be 
deemed cured: Iowa B. Land Co. v. Sac 
County, 39-124, 151. 

In case of division: Where the judgment 
on appeal stands affirmed by reason of a di
vision in the supreme court, such affirmance 
is subject to reconsideration on rehearing as 
any other judgment: Zeigkr v. Vance, 3-528. 

If, on rehearing, the court is equally di
vided as to whether the former opinion should 
be adhered to, the case will stand as if the 
court had been equally divided on the first 
hearing, and the judgment will be affirmed: 
Bichards v. Burden, 59-723, 754. 

Effect of rehearing after procedendo: 
After the decision of a cause by the supreme 
court, a procedendo was filed in the court be
low, whereupon the proper steps were taken 
to remove the cause to the federal court. 
Subsequently, and within the proper time, a 
petition for rehearing was filed in the su
preme court and allowed; held, on a motion 
to dismiss in the supreme court, that the 
cause was still pending there, and had not 
been removed to the federal court by pro
ceedings in the court below: McKinley v. 
Chicago & N. W. B. Co., 44-314; Bailroad Co. 
v. McKinley, 99 U. S., 147. 

Provisions applicable in criminal cases: 
The provisions as to rehearing found in the 
code of civil procedure are applicable in 
criminal cases as well as in civil, and in favor 
of the state as well as the defendant: State v. 
Jones, 64-349. 

Opinion superseded: When a rehearing 
is ordered the first opinion is suspended and 
ceases to have any effect excepting as incor
porated in or approved by the final opinion 
which is filed on rehearing: Pitkin v. Feet, 64 
N.W., 795; Stewart v. Stewart, 65 N.W., 976; 
In re PeeVs Estate, 68 N.W., 705. 

SEC. 4149. Notice—arguments. "Written notice of intention to peti
tion for a rehearing shall be served on the opposite party or his attorney 
and the clerk of the supreme court within thirty days after the filing of the 
opinion, or within such time as the court may by rule prescribe. Such 
petition shall be printed and, with proof of service thereof on the opposite 
party or his attorney, shall be filed with said clerk within sixty days after 
the opinion is filed, and may be made the argument or a brief of authorities 
relied upon for a rehearing. The adverse party may file a printed argu
ment in response. If the party applying for a rehearing shall give notice 
of oral argument in his petition, then both parties shall be entitled to be 
heard orally, unless the party giving notice waives oral argument. [19 G. 
A., ch. 144; C.73, §3202; R., §3544.] 

SEC. 4160. Death of party—continuance. The death of one or all 
of the parties shall not cause the proceedings to abate, but the names of 
the proper persons shall be substituted, as is provided in such cases in the 



1706 
§ 4151 PROCEDURE IN THE SUPREME COURT. Tit. XX, Ch. 2. 

district court, and the case may proceed. The court may also, in such case, 
grant a continuance when such a course will be calculated to promote the 
ends of justice. [C. 73, § 3211; E., § 3520.] 

lower court nor upon the appeal: Magarrall 
v. Magarrall, 74-378. 

Where, in an action t© enjoin a liquor 
nuisance, suit was brought in the name of a 
citizen of the county, held, that upon his 
death the state might be substituted upon 
the application of a person duly authorized 
to represent the state: Gfeyer v. Douglass, 

Where the appellant is not entitled to 
prosecute the appeal, as, for instance, after 
payment of the amount of judgment and ac
ceptance of the same by the appellant, the 
appeal will be dismissed on motion: Inde' 
pendent Dist. v. District Tp, 44-201. 

SEC. 4151. Dismissal of appeal. Where appellant has no right, or 
no further right, to prosecute the appeal, the appellee may move to dismiss 
it, and if the grounds of the motion do not appear in the record, or by a 
writing purporting to have been signed by the appellant and filed, they 
must be verified by affidavit [C. 73, § 3212; R., § 3521.] 

Where, pending an appeal in a divorce 
case, one of the parties dies, the action abates, 
both as to the claim for divorce and as to 
alimony: Barney v. Barney, 14-189. 

The fact that the death of a party to the 
appeal is suggested to the supreme court 
and made a matter of record does not consti
tute a revival of the cause against the heirs 
or representatives of such party: Ibid. 

A person claiming to be administrator of 
a party to an action in the lower court can
not, on appeal, object to the correctness of 
the abstract and other proceedings, he not 
having been made a party to the case in the 

I t being shown that the plaintiff has 
through his attorney accepted the benefit of 
the judgment in his favor, plaintiff's appeal 
should be dismissed: Boot v. Heil, 78-436. 

I t is possible that where an appeal is 
prosecuted from an intermediate order af
fecting the merits, and the action is, in the 
meantime, prosecuted to final judgment in 
the court below, such fact might be brought 
to the attention of the supreme court as a 
ground for dismissal of the appeal: Stanley v. 
Davenport, 54-4(53. 

Where appellant by motion and affidavit 
sought to show that pending the appeal ap
pellee (the plaintiff) had accepted a sum of 
money in full settlement of the judgment re
covered below, and appellant thereupon 
asked that the appellee should take nothing 
further in the cause and be barred from the 
further prosecution of the action, and that 
appellant be discharged from further liabil
ity, which motion was resisted on the ground 
that a part of the judgment had been assigned 
before settlement, and that there was fraud 
in obtaining the settlement, held, that the 
court could not grant the motion and appel
lant must either dismiss or prosecute his 
appeal: Simonsonv.Chicago, B. I. & P. B. Co., 
48-19. 

To justify a dismissal of the appeal upon 
a showing that appellant has no further 
right to prosecute it, that fact should clearly 
appear. Where there is any doubt as to the 
facts the appeal will not be dismissed: Lewis 
v. Tilton, 62-100. 

Where, pending an action with reference 
to the use of premises as between adjoining 
tenants plaintiff sold the premises with ref
erence to which the suit was brought but had 
not yet executed a deed or received the en
tire purchase price, held, that he had not so 
far lost his interest in the prosecution of the 
suit as to make it necessary to dismiss it at 
the motion of the adverse party: Price v. 
Baldauf, 90-205. 

Where a party appealed from a decree re
straining his use of property for a certain 
purpose, and on motion it was made to appear 

that he had lost his interest in the property, 
held, that the appeal would not be further 
entertained for the purpose of determining 
the question of costs: Faucher v. Grass, 60-
505. 

Where a party in whose name the action 
is prosecuted appears on appeal by his affi
davit and otherwise not to be the real party 
in interest and not to have authorized the 
prosecution of the action, the appeal may be 
dismissed. Such showing by the party in 
whose name the appeal was prosecuted will 
constitute a virtual abandonment of the ap
peal: Oresham v. Chantry, 69-728. 

Where a motion to dismiss an appeal, be
cause appellant is not entitled to prosecute 
it, is based upon facts as to which the affi
davits filed by the respective parties are in 
conflict, the appeal will not be dismissed: 
Long v. Smith, 67-22. 

Where the claim of a party to the cause 
has been extinguished by reason of his hav
ing exercised the right to redeem property 
of the opposite party from sale under execu
tion, such fact may be shown for the purpose 
of procuring the dismissal: West v. Fitzgerald, 
72-306. 

Where an appellant withdrew his appeal 
by serving notice of the withdrawal upon the 
appellee, but it was not dismissed in the su
preme court and the judgment was affirmed, 
held, that such judgment was a final adjudi
cation of the case and a second appeal could 
not be considered: Trulock v. Friendship 
Lodge, K. P., 75-381. 

To authorize the supreme court to consider 
an appeal there must be real present ques
tions, involving actual interests and rights of 
the parties, and when in a case pending in 
the supreme court rights insisted upon cease 
to exist, the appeal will be dismissed. So 
held where, pending an appeal from an in
terlocutory order granting a temporary in
junction, the action in the lower court was 
dismissed by plaintiff in the method author
ized by statute: Chicago, B. I. & P. B. Co. v. 
Dey, 76-278. 

Further as to dismissal, see notes to i 4130. 
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SEC. 4152. Proceedings on motion to dismiss. The appellee may, by 
answer or abstract filed and verified by himself, agent or attorney, plead 
any facts which render the taking of the appeal improper or destroy the 
appellant's right of further prosecuting the same, to which the appellant 
•may file a reply or abstract likewise verified by himself, his agent or attorney, 
and the question of law or fact therein shall be determined by the court, 
upon such evidence and in such form as it may prescribe. [C.'73, § 3213; 
R., § 3522.] 

SEC. 4153. Executions. Executions issued from the supreme court 
shall be like those from the district court, attended with the same conse
quences, and returnable in the same time. [C'73, § 3215; R., § 3552.] 

CHAPTER 3. 

OF CERTIORARI. 

SECTION 4154. When writ may issue. The writ of certiorari may 
"be granted when authorized by law, and in all cases where an inferior tri
bunal, board or officer exercising judicial functions is alleged to have 
exceeded his proper jurisdiction, or is otherwise acting illegally, and there 
is no other plain, speedy and adequate remedy. [C'73, §3216; R., §3487; 
C 5 1 , § 1965.] 

Discretion of court: In an action of cer
tiorari, the result of which, is to annul the 
action of an inferior tribunal, board or offi-
•cer, it is peculiarly the duty of the court to 
interfere only in a case properly made, and 
even then the court may exercise a proper 
measure of discretion. I t is not bound to 
grant a writ on merely technical grounds, 
«nd where no prejudice is shown: Woodwoiih 
v. Gibbs,^ 61-398; Johnson v. Supervisors, 61-89. 

Certiorari and appeal: The writ of certio
rari is never used to correct a mere error, 
but only to test the jurisdiction of a tribunal 
and the legality of its action: State v. Honey, 
37-30. 

When a party has the right of appeal he 
cannot proceed by certiorari: Hansom v. Cum
mins, 66-137; State v. Schmidts, 65-556. 

Where an inferior court illegally exer
cises its jurisdiction, and there is no adequate 
remedy by appeal, the writ of certiorari will 
lie: Coburn v. Mahaska County, 4 G. Gr., 242; 
Davis County v. Horn, 4 G. Gr., 94. 

Certiorari, will not lie where there is a 
plain, adequate and speedy remedy by appeal: 
Independent School Dist. v. District Court, 48-
182. 

While the object of the proceeding is to 
review other proceedings and to modify, re
vise, or correct as the law requires, it is not 
an appeal but a remedy provided where one 
does not exist by appeal or under other forms 
of law: College of Physicians and Surgeons v. 
Guilbert, 69 Ñ. W., 453. 

The superior court has jurisdiction of 
proceeding by certiorari: Ibid. 

Where the proceedings are entirely in
valid, they may be Called in question by a 
•certiorari and it is not necessary to prosecute 
an appeal. So lield with reference to action 
in the establishment of a road based upon 
the report of appraisers appointed at a time 
-when the auditor had no authority to ap

point such appraisers: Abney v. Clark, 87-727. 
Certiorari, and not appeal, is the proper 

method of reviewing an action of a court pro
viding or refusing to provide for the punish
ment of a party for contempt; and this is 
t rue whether the proceeding to punish for 
contempt is public or private: Currier v. 
Mueller, 79-316. And the writ to the district 
court in such a case can issue only from the 
supreme court or a judge thereof: State v. 
District Court, 84-167. 

duo warranto: In an action to prevent 
an insurance company from doing business 
in the state, notwithstanding that it had re
ceived a certificate from the auditor, on the 
ground that it was acting in violation of the 
law in such a manner as to forfeit its rights 
as a corporation, held, that quo warrranto was 
the proper remedy to test the company's 
r ight to act; and not certiorari to review the 
act of the auditor in granting the certificate: 
State v. Fidelity as Casualty Co., 77-648. 

Remedy in equity: Where there is a 
plain, speedy and adequate remedy in equity 
the action of certiorari will not lie: Independ
ent Dist. v. Taylor, 69 N. W., 1009. 

After reversal on appeal: The judgment 
of a lower court being reversed on appeal 
and remanded for further proceedings in ac
cordance with the opinion, such court has 
no jurisdiction to take any action incon
sistent with such opinion, and if it attempts 
to do so its proceedings may be corrected by 
certiorari: Edgar v. Greer, 14-211. 

Justice of peace; summary proceeding: 
Where a justice of the peace exercises a new 
jurisdiction created by statute, in which the 
proceedings are summary, and in a course 
different from the general principles of the 
common law, certiorari and not appeal is the 
proper method of having the action of the 
justice reversed: Dubuque v. Sebman, 1-444. 

Judgment wrongfully set aside: Where 
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the court has jurisdiction of the parties at 
the time of making an order or entering a 
judgment, its action cannot be attacked by 
certiorari; the remedy then is by appeal; 
but an order made or judgment entered 
without jurisdiction may be corrected on 
certiorari: Hawkeye Ins. (Jo. ». Duffie, 67-175; 
Rowley v. Baugh, 33-201. 

Failure to appeal: A party who fails to 
appeal within the time limited by law is not 
entitled to sue out the writ: Sunberg v. Dis
trict Court, 61-597. 

Where a party has, through his own 
fault, lost a plain, speedy and adequate 
remedy, which he might have availed him
self of, as the right to appeal, he is not en
titled to a remedy in certiorari: Fogg v. 
Parker, 11-18. 

So he will not be allowed to select some 
erroneous ruling of an inferior tribunal and 
have i t corrected by certiorari: O'Hare v. 
Hempstead. 21-33. 

Administrator's settlement: The proper 
remedy for a refusal of the county court to 
correct a mistake in an administrator's final 
settlement is by appeal, and not by certiorari: 
Ibid. 

Condemnation proceedings: Where, in 
right of way preceedings, it was not claimed 
that the land was such as could not be taken 
for right of way, nor that suhicient and proper 
notice had not been given, but simply 
that sufficient damages were not assessed and 
that the award was made on a day subsequent 
to that fixed in the notice, held, that the 
remedy, if any, was by appeal, not certiorari: 
Cedar Rapids, L F. á N. W. B. Co. v. 
Whelan, 64-694. 

Commissioners properly appointed to ap
praise damages for the taking of land for a 
r ight of way cannot be considered a tribunal 
exercising judicial functions and held liable 
for exceeding their jurisdiction or acting 
illegally when the proceedings are regular, 
even though the case is one in which there 
is no right to condemn the r ight of way: 
Forbes v. Delashmutt, 68-164. 

The proceedings of an inferior tribunal 
to establish a highway will not be annulled 
on certiorari unless it is shown that it has 
exceeded its jurisdiction, or is otherwise 
acting illegally: McCollisterv. Schuey, 24-362. 

This is the proper proceeding by which 
to test the legality of the action of a city 
council in condemning land for a street: 
Rockwell v. Bowers, 88-88. 

Where a board is given a discretion, a 
court cannot on certiorari inquire into the 
correctness of its decisions: Hildrethv.Craw-
ford, 65-339. 

The statutes in reference to this subject 
do not contemplate that the decisions of in
ferior tribunals in regard to matters of fact, 
where the tribunal is clothed with authority 
to decide with reference to matters submit
ted to it, and the subject-matter and the 
parties are within its jurisdiction, may be 
reviewed by a writ of certiorari: Tiedt v. Car-
stensen, 61-334; Darling v. Boesch, 67-702. 

The board of township trustees in acting 
under the statute giving them discretionary 
authority to consolidate road districts is a 
board exercising judicial functions and certi

orari will lie to determine the validity of 
their proceedings: Dunham v. Fox, 69 N. W., 

Where the tribunal has jurisdiction and 
is given a discretion the courts cannot on 
certiorari inquire into the correctness of. its 
decision upon matters of fact nor reverse the 
exercise of the discretion given: loica Eclec
tic Med. Col. Assn. v. Schroder, 87-659. 

Board of equalization: Certiorari is not 
the proper proceeding to control the discre
tion of a board of supervisors acting as a 
board of equalization: Smith v. Board of Su
pervisors, 30-531. Whatever the motive of 
the alleged wrongful action of the board, i t 
cannot be deemed illegal in such sense as to' 
be reviewed in that manner: Polk County v. 
Des Moines, 70-351. 

Where a board of equalization acts in a 
case not within its jurisdiction, certiorari is 
the proper remedy: Boyce v. Jenney, 50-676. 

Where a board of equalization acts with
out jurisdiction, the proper remedy is by 

' certiorari to review theirproceedings: Bocka-
fellow v. Board of Equalization, 77-493. 

County seat; relocation: The action of a 
board of supervisors in determining upon the 
sufficiency of remonstrances, and the number 
of names signed thereto, in proceedings for 
the relocation of a county seat, is minis
terial, and may be reviewed on certiorari: 
Merrick v. Carpenter, 54-340. 

Intoxicating liquors; permits: The court 
cannot on certiorari review the finding of 
the board of supervisors in granting a per
mit to sell intoxicating liquors, as to the 
good moral character of tÈ ' applicant, or 
as to whether the granting of the permit 
was necessary for the accommodation of 
the neighborhood. But it may determine 
whether the proceedings wore illegal by 
reason of no certificate whatever, signed by 
the electors as required by statute, having 
been presented to the county auditor: Dar
ling v. Boesch, 67-7C2. 

T a s for railroad; illegal voting: The cor
rectness of the action of township trustees 
in submitting a proposition to vote a tax for 
a railroad may be determined by certiorari, 
but not the question whether there has been 
fraud or illegal voting: Jordonv.IIayne, 36-9. 

Assessor to correct errors: Where an as
sessor has failed to make on his books the 
corrections ordered by the township board 
of equalization, and such books have passed 
beyond his control into the hands of the au
ditor, an action of certiorari to have the same 
corrected is the proper remedy: Keck v. Board-
of Supervisors, 37-547. 

School directors; illegal acts: Illegal acts 
of a board of school directors in directing 
their secretary not to certify to the board of 
supervisors a tax voted by the electors of the 
district may be corrected on certiorari: Smith 
v. Pmcell, 55-215. 

Streets, highways: Certiorari will lie to 
control the action of a city council in im
properly establishing or vacating streets: 
Stubenrauch v. Neyenesch, 54-567; Rockwell v. 
Bowers, 88-88. 

While this is a proper remedy where the 
board of supervisors acts without jurisdiction 
(for want of proper notice) in the vacation of 
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a highway, the remedy by injunction is also 
applicable in such cases: Moffit v. Brainerd, 
92-122. 

Legislative acts of a city council in pass
ing ordinances cannot be interfered with by 
certiorari: Iske v. Newton, 54-586. 

Remit t ing taxes: The action of the city 
council in hearing a petition for the reduc
tion of a tax and granting the same is a judi
cial action and properly brought in question 
by certiorari: Collins v. Davis, 51-256. 

Wan t of jurisdiction: Where the judge 
attempted in vacation without notice to the 
other party to change the conditions of a 
decree of divorce, held, that such action be
ing without jurisdiction should be corrected 
by certiorari: Hamman v. Van Wagenen, 62 N. 
W., 195. 

Where the court in an equitable action to 
redeem from a tax deed entertained a motion 
for a new trial made after the decision of the 
action without notice of such motion to the 
opposite party, held, that such action was 
without jurisdiction, and could be corrected 
by certiorari for the reason that the opposite 
party not having notice had not appeared to 
take exceptions, and could not have prose
cuted an appeal: Callahan v. Lewis, 79-452. 

Who entitled to: A person in no way af
fected by the proceeding cannot interfere 
therewith by writ of certiorari: Davis County 
v. Horn, 4 G. Gr., 94; Iske v. Newton, 54-586. 

A taxpayer may, in this proceeding, 
question the action of a city council in re
mitting taxes assessed against another tax
payer, although such plaintiff have no 
greater interest in the matter than other 
taxpayers: Collins v. Davis, 57-256. 

SEC. 4155. By whom granted. The writ may be granted by the dis
trict court, or judge thereof, but if to be directed to said court or judge, or 
to the superior court or its judge, then by the supreme court, or one of its 
judges, and shall command the defendant therein to certify to the court 
from which it issues, at a specified time and place, a transcript of the rec
ords and proceedings, as well as the facts in the case, describing or referring 
to them, or any of them, with convenient certainty, and also to have then 
and there the writ, and, when allowed by a court, it shall be issued by the 
clerk thereof and under its seal. [C.73, §3217; R., §3488; C'51, §1966.] 

A taxpayer may maintain a proceeding 
by certiorari to review an action of the board 
of supervisors whereby his taxes are wrong
fully increased: Goetzmanv. Whitaker, 81-527. 

Taxpayers of different townships cannot 
join as plaintiffs in an action of certiorari t o 
test the validity of such taxes: Woodworth v. 
Gibbs, 61-398. 

The proper proceeding to arrest an at
tempt of a municipal corporation to unlaw
fully dispose of its property to the injury of 
its taxpayers is by injunction, which may be 
had at the suit of a nonresident taxpayer: 
Brockman v. Crestón, 79-587. 

Any citizen has sufficient interest in the 
granting of a permit to sell intoxicating liq
uors to entitle him to have the proceedings 
reviewed and the errors and irregularities 
therein corrected by certiorari without hav
ing any pecuniary interest in the matter: 
Darling v. Boesch, 67-702. 

In a proceeding to review the action of 
the board of supervisors in assessing the costs 
of constructing a levy upon adjoining land, 
different property owners whose property 
will be subject to assessment on that question 
may join as plaintiffs: Hichman v. Board of 
Supervisors, 70-627. 

Several owners of distinct pieces of land 
cannot join in a proceeding by certiorari to 
correct the action in assessing damages re
sulting from the establishment of a road: 
Chambers v. Lewis, 9-583. 

Defendant: The writ should be directed 
to the officer against whom it issues by name 
and not merely by his official title: Ibid. 

Before the circuit court was abolished and 
its jurisdiction transferred to the district 
court it was held that the former had, under 
this section, exclusive jurisdiction in civil, 
and the latter in criminal, cases: Keniston v. 
Hewitt, 48-679. 

Even though the form of the writ is er
roneous, yet if in response to it defendant 
brings for review all the facts before the 
court which were considered, no prejudice 

can result on account of such error: Hichman 
v. Board of Supervisors, 70-627. 

The only means of reviewing an order of a 
district court punishing for contempt is by 
certiorari, and the writ can only be granted in 
such case by the supreme court or one of its 
judges. The district court has not authority, 
therefore, to admit defendant to bail pend
ing such proceedings: State v. District Court, 
84-167. 

SEC. 4156. Stay of proceedings—bond. If a stay of proceedings is 
sought, the writ can only issue upon the petitioner giving bond, the penalty 
and conditions thereof to be fixed by the court or judge allowing the writ, 
which bond with the sureties thereon may be approved by such court or 
judge, or the clerk issuing the writ, and in either case to be filed with the 
clerk. [C. 73, § 3218; R., § 3489; C. '51, § 1967.] 

It not being provided that judgment upon 
the bond should be summarily entered 
against a surety as provided in the case of 

appeal bonds, such a judgment will be erro
neous: Smith v. Bissell, 2 G. Gr., 379. 
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SEC. 4157. Petition. The petition therefor must state facts constitut
ing a case wherein the writ may issue, and be verified, and the court or 
judge, before issuing it, may require notice of the application to be given 
the adverse party, or may grant it without. If a stay of proceedings is 
sought, the writ can only be granted upon reasonable notice of the time, place 
and court or judge before whom the application will be made, which shall 
be fixed by the court or judge to whom the application is presented. [C. '73, 
§ 3219; R., § 3490; 0. '51, § 1968.] 

S E C . 4158. Service and return. The writ must be served and the 
proof of such service made in the same manner as is prescribed for the 
original notice in the district court, except the original shall be left with 
the defendant, and the return of service made upon a copy thereof. fC. 
'73, §3220; R., §3491; C'51, §1969.] 

The appearance of a party to a writ of the service thereof: Bemey v. Board of Equalr 
certiorari cures any defect in the writ or in izatwn, 80-470. 

SEC. 4159. Defective return. If the return of the writ be defective, 
the court may order a further return to be made, and compel obedience to 
the writ and to such further order by attachment, if necessary. [C. '73, § 
3221; R., §3492; C'51, § 1970.] 

SEC. 4160. Trial—judgment. When full return has been made, the 
court must proceed to hear the parties upon the record, proceedings and 
facts as certified, and such other testimony, oral or written, as either party 
may introduce, and give judgment affirming or annulling the proceedings in 
whole or in part, or, in its discretion, correcting the same and prescribing 
the manner in which the parties or either of them shall further proceed. 
[C.73, § 3222; R., § 3493; C.'51, § 1971.] 

The hearing and judgment of the district the county auditor as to whether oral evi-
court in a proceeding by certiorari should be dence was received before the board of su-
upon the return to the writ, the facts as pervisors touching a particular question is 
therein certified and other testimony which not competent to overturn the action of the 
may be introduced: McKinney v. Baker, 69 board: Woolsey v. Board of Supervisors, 32-
N.W., 683. 130. 

Where a proceeding by certiorari was Under the Revision, held, that the court 
brought to determine the legality of the could not, in this proceeding, consider er-
action of the board of supervisors in submit- rors or illegalities relating to or depend-
ting to vote the question of changing the lo- ent upon facts not stated in the petition or 
cation of a county seat, held, that the return the writ: Everett v. Cedar Rapids &M. B. B. 
of the board showing upon what evidence Co., 28-417; Smith v. Board of Supervisors, 30-
the board proceeded, and in what manner 531. 
they reached the result upon which the Also held, under the Revision, that the 
order was based, was proper: Stone v. Miller, case could be heard only on the record re-
60-243. turned and that other evidence could not be 

Upon a return of the writ of ceritorari, held, introduced: Jordan v. Huyne, 36-9. 
that it was the duty of the court to examine Under present provisions the court is al-
not only the statement of the defendant made lowed to consider other evidence than that 
in tbe return, but also the evidence sub- presented in the return of the writ, but it is 
xnitted: Ibid. not intended to extend the remedy so that 

Although the writ may be defective in inquiry^ can be made into matters other than 
not having a sufficient certificate as to the the jurisdiction and legality of the proceed-
record, yet if the facts deemed material are ings of the inferior court. The provision for 
in fact certified no objection on account of the introduction of other evidence is for the 
the insufficiency of the writ can be after- purpose of permitting the consideration of 
wards raised: Biehman v. Board of Super- all the facts involved in the case bearing 
visors, 70-627. upon the issues in the proceeding, touching 

When the judge returns that notice has the jurisdiction and compliance with the law 
been given it will be taken as duly and prop- in the case reviewed: Tiedt v. Carstensen, 61-
erly established that notice was given in the 334. 
proper manner; but if the proof of notice is The supreme court cannot, upon certiorari 
set out, and it appears to be insufficient, the from a lower court, inquire whether the evi-
correctness of the finding of the judge as to dence before the latter justified the order 
the notice will be overcome: Schroder v. Co- made, and thus review, as upon appeal, its 
rey, 11-555. decision: Wise v. Chaney, 67-73. 

In a certiorari proceeding a certificate of 

SEC. 4161. By ordinary proceedings—appeal. The action shall be 
prosecuted by ordinary proceedings so far as applicable, and from the judg-
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ment of the court an appeal lies as in ordinary actions, and the record shall 
be prepared in the same manner. [C'73, § 3223; R., § 3494; C.'51, § 1972.J 

Under the Revision, held, that the pro- The appeal is regulated by the same rules 
ceeding by certiorari was a special proceed- as in an ordinary action, and the findings of 
ing and not a special action: Ainsworth v. the court have the same presumptions in 
Souse, 31-504. their favor as the verdict of a jury: Itemey v. 

Board of Equalization, 80-470. 

SEC. 4162. Limitation. No writ shall be granted after twelve months 
from the time it is alleged the inferior court, tribunal, board or officer 
exceeded its or his jurisdiction, or otherwise acted illegally. [C. '73, § 3224. J 

The period of limitation commences to for the construction of the same, held, that a 
run against a proceeding hy certiorari to cor- proceeding by certiorari to review their ac-
rect error in the action of a board of super- tion in levying such tax could be brought 
visors in holding a petition for the relocation within one year after the levy, although 
of a county seat sufficient (? 400) from the more than one year after the alleged estab-
time the board decides to submit the ques- lishment of the ditch had expired: Shepherd 
tion to vote, and not from the time it passes v. Supervisors of Johnson County, 72-258. 
upon the petition: Jamison v. Board of Super- It is not required that the return of the 
visors, 47-388. writ be made within the time herein pro-

Where the board of supervisors had, with- vided if it is issued in time: Remey v. Board 
out being authorized to do so, established of Equalization, 80-470. 
a ditch and afterwards levied a tax to pay 
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TITLE XXI. 
OF PROCEDURE IN PARTICULAR CASES. 

CHAPTER 1. 

OF ACTIONS OF REPLEVIN. 

SECTION 4163. Where brought—petition. An action of replevin may 
be brought in any county in which the property or some part thereof is situ
ated. The petition must be verified and must state: 

1. A particular description of the property claimed; 
2. Its actual value, and, where there are several articles, the actual 

value of each; 
3. The facts constituting the plaintiff's right to the present possession 

thereof, and the extent of his interest in the property, whether it be full or 
qualified ownership; 

4. That it was neither taken on the order or judgment of a court against 
him, nor under an execution or attachment against him or against the prop
erty; but if it was taken by either of these modes, then it must state the 
facts constituting an exemption from seizure by such process; 

5. The facts constituting the alleged cause of detention thereof, accord
ing to his best belief; 

6. The amount of damages which the affiant believes the plaintiff ought 
to recover for the detention thereof. [C.73, §3225; R., § 3553; C'51, § 
1703.] 

Venue: An action of replevin must be 
brought in the county wher defendant re
sides or some portion of the property is situ
ated. Section 4168 does not authorize the 
bringing of the action in the county from 
which the property had been wrongfully re
moved, unless such county is that of the de
fendant's residence: Mibbs v. Dunham, 54-
559; Parker v. Norris, 56-295. 

If the action is brought in another county 
than that of the residence of defendant or in 
which some of the property is situated, a 
change of place of trial should be granted 
upon application: Parker v. Norris, 56-295. 

The venue in such actions is not limited 
to the county of the residence of the defend
ant, and if action is brought where the prop
erty is situated, the defendant must either 
disclaim any interest or claim to the prop
erty or defend the action in the county where 
the suit is brought; he is not entitled to a 
change of the place of trial to the county of 
his residence: Porter v. Dalhoff, 59-459. 

This rule is applicable in actions where 
bond is not given, and the possession of the 
property before judgment is not sought. I t 
is also applicable where, although possession 
of property is sought, no property is actu
ally seized, and that fact will not entitle de
fendant to have the venue changed to the 
county of his residence: Laughlin v. Main, 
63-580. 

Failure of plaintiff to show that the prop
erty is situated in the county in which suit 
is brought will not defeat his action. The 

remedy of defendant in such case, if the ac
tion is brought in the wrong county, would 
be by motion to transfer it to the proper 
county, and in case of failure to make such 
application, no objection to the place of 
bringing the action can be interposed: Gold
smith v. Willson, 67-662. 

Plaintiff is not required to aver the place 
where the property is detained, and no issue 
on that question can be raised except by a 
motion to change the place of trial to the 
proper county: Kelleyv. Cosgrove, 83-229. 

Petition; verification: If the petition is 
not verified the writ cannot legally issue, nor 
be sustained if issued: Cure v. Wilson, 25-205. 

In such an action before a justice of the 
peace, a sworn petition must be filed before a 
writ can issue, but it need not be filed before 
return day. The action is sufficiently com
menced by service of original notice: Duffy 
v. Dale, 42-215. 

The objection that the petition is not veri
fied cannot be made a ground to direct the 
jury to render a verdict for defendant, nor 
taken advantage of by motion in arrest of 
judgment: Turner v. Ybunker, 76-255. 

Description of property: The action can
not be maintained for the recovery of an 
article that cannot in its nature be distin
guished from others, but where the petition 
described the property as a "six-barreled 
pistol, called a six-shooter or revolver," held, 
that the specific article was sufficiently de
scribed to support the action: Wright v. Boss, 
2 G. Gr., 266. 
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The description of the property asa "cer
tain storehouse, warehouse and the goods 
therein contained, being the store, etc., etc., 
known and designated as the store of your pe
titioner," held sufficient: Ellsworth v. Hen-
shall, 4 G. Gr., 417. 

The description in a petition designating 
the property by an enumeration of the differ
ent articles, followed by an averment that 
they were in the defendant's possession, held 
sufficient: Fmi, Bodge v. Moore, 37-388. 

In an action for the possession of a piano, 
held, that a mistake in setting out the number 
of such instrument as a part of its description 
would not entitle defendant to a judgment, 
provided that the mistake clearly appeared: 
Stephens v. Williams, 46-540. 

Property acquired b y defendant a t dif
ferent times: One action may be maintained 
for the recovery of several items of property 
wrongfully detained, although they were ac
quired by defendant a t different times: 
Glover v. Narey, 92-286. 

Therefore in an action against the sheriff 
to recover property levied upon and claimed 
to be exempt, it is necessary to state in sev
eral counts the claims for such property 
taken under distinct levies: Ibid. 

Plaintiff's right: Plaintiff claiming prop
erty by virtue of a chattel mortgage should 
not allege that he is the absolute and unquali
fied owner thereof, but should state the na
ture of his interest. Under an allegation of 
absolute ownership he cannot recover on 
proof of an interest as mortgagee: Kern v. 
Wilson, 73-490. 

Where plaintiff alleged that he was the 
absolute and unqualified owner of the prop
erty, but also set out chattel mortgages as 
the basis of his claim of r ight of possession, 
held, that the mortgages were admissible in 
evidence, without regard to whether such 
mortgages should be regarded as showing ab
solute and unqualified ownership: Darnall ». 
Bennett, 67N.W.,273. 

Wrongful detention: A failure to allege 
in the petition the wrongful detention of the 
property is a substantial defect which may 
be taken advantage of by demurrer or by 
motion in arrest of judgment or u w n appeal: 
Draper v. Ellis, 12-316. 

Where the petition alleged that plaintiff 
was the absolute owner and entitled to the 
property, and that defendant wrongfully de
tained the same, but in further stating the 
ground of detention showed a state of facts 
which did not justify the recovery by plain
tiff, held, that a demurrer to the petition 
should have been sustained: Moughtaling v. 
Mills, 59-287. 

Cause of detention in a particular case 
held to be sufficiently stated: Nolan v. Jemes, 
53-387. 

Exemption of property: The facts consti
tuting the exemption of the property from 
levy under execution and which are required 
by statute to be stated, where it is sought to 
recover property taken under execution, are 
the facts which render the property exempt 
from execution under \ 4017: Armel v. Len-
dnim, 47-535. 

Although such exemptions are allowed 
only to residents, yet in a petition to recover 

sucû property seized on execution, the fact 
of residence in the state need not be averred, 
but nonresidence may be set up as a defense: 
Newell v. Hayden, 8-140. 

Prayer for judgment: Although the peti
tion in replevin may be defective in failing 
to ask a judgment for the possession of prop
erty, yet, if the plaintiff is found to be en
titled to such possession and no objection 
to the petition is made in the court below, 
that objection cannot be raised on appeal: 
Williams v. Wilcox, 66-05. 

Value: The allegations in the petition as 
to the value of the property or defendant's 
interest therein do not limit the amount of 
defendant's recovery in case he is successful, 
even though such allegations of the petition 
are not denied by him: Chicago de S. W. JB. 
Co. v. Northwestern V. Packet Co., 38-377. 

The question as to the value of a team of 
horses being involved, held, that evidence as 
to the work it could do was admissible, par
ticularly where defendant offered testimony 
as to the unsoundness of the horses. Also 
held, that such testimony was admissible as 
bearing on the use of the team under plain
tiff's claim for damage: Minthon v. Lewis, 78-
620. 

In an action of replevin against an officer 
to recover property seized by him under a 
writ of attachment, the subsequent writ in 
the attachment suit in favor of the attaching 
plaintiff is admissible in evidence to show 
the value of the defendant's interest in the 
attached property: Miller v. James, 86-242. 

Answer: A denial of the essential aver
ments of the petition which puts them in is
sue is sufficient to require plaintiff to main
tain the cause of action set up. There is no 
such technical effect to be given the answer 
as was given some of the common-law pleas 
in such cases: Jansen v. JEffey, 10-227. 

Right of possession: The question in re
plevin is, who was entitled to the possession 
of the property at the time the action was 
brought: Campbell v. Williams, 39-646; Kings-
bui-y v. Buchanan, 11-387; Waterhouse v. Black. 
87-317. 

Replevin will not lie in favor of one who 
is already in possession of the property in 
controversy, nor can it be successfully main
tained against one who does not detain pos
session of the property: Move v. McMenry, 
60-227. 

The controlling question under this sec
tion is plaintiff's right to possession, and de
fendant is entitled to no relief in such an ac
tion, except judgment for return of the 
property and the value of his r ight therein 
where it has been wrongfully taken from 
him by the writ: Beroud v. Lyons, 85-482. 

One who has sold the property of another, 
and is neither in possession of it nor collud
ing with his assignee as to keeping posses
sion, cannot be made liable in an action of 
replevin: Coffin v. OephaH, 18-256. 

Action of replevin cannot be maintained 
under an executory agreement to deliver 
possession of property, where no possession 
has been obtained nor act done under the 
agreement: Berry v. Berry, 31-415. 

Where a horse, on which defendant 
claimed a lien, had been taken to plaintiff's 

1 0 8 
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stable, and the parties had then agreed that 
the settlement of the lien should be tempor
arily postponed, held, that defendant would 
not be protected in the possession of the ani
mal taken from plaintiff's stable without 
permission: Bray v. Wise, 82-581. 

Where the parties traded horses on Sun
day and on the next day plaintiff tendered 
back the animal received by him, held, that 
he was not thereupon entitled to maintain 
replevin for the animal which he gave in ex
change: Kelley v. Cosgrove, 83-229. 

In an action of replevin where the only 
evidence tending to show that the property 
was not in possession of defendant when the 
suit was begun was his statement that, in 
dividing his property after the demand of 
plaintiff for possession, his son took the prop
erty in controversy, held, that such evidence 
would not defeat the action: Briggs v. Mc-
Ewen, 77-305. 

An action of replevin may be maintained 
to recover possession of a draft which has 
been rendered void subsequently to its ac
ceptance by reason of material alterations: 
Smith v. Hals, 81-235. 

Where the right of a chattel mortgagee 
to possession were subordinate to a claim 
under a landlord's lien, but the landlord's 
lien was satisfied before the trial of the case, 
and the court taxed the costs up to the time 
of the satisfaction of such lien to plaintiff 
and the subsequent costs to defendant, held, 
that such action was proper and that plain
tiff was entitled to recover: Hibbard v. Zenor, 
82-505. 

Detention: The gist of the action of re
plevin is the wrongful detention of the prop
erty: Draper v. Ellis, 12-316. 

Ownership is not necessary to enable a 
party to recover. The present possession 
may be recovered by one entitled thereto, 
even against the owner: McCoyv.Cadle, 4-557. 

A person who claims ownership in goods 
in an action of replevin and establishes an 
interest therein is entitled to recover al
though such interest is not the entire value 
of the property: Jones v. Hetherington, 45-681. 

To entitle plaintiff to recover in an action 
of replevin i t is not essential that he should 
have the legal title to tl^e property, but he 
may recover on a naked right of possession, 
such as that of mortgagor, where mortgagee 
has not asserted his r ight to possession: 
Goldsmith v. Willson, 67-662. 

The chief question in this section is, which 
party is entitled to the possession of the prop
erty. Incidentally the damages caused by 
its wrongful detention may be ascertained. 
Plaintiff will be entitled to recover on prov
ing that he is entitled to the immediate pos
session of the property, whether his rights 
be those of full ownership or only those aris
ing from a lien. If it appears that defend
ant is entitled to possession by virtue of a 
lien, although plaintiff is the owner, the 
costs should be taxed against plaintiff, and 
he is not entitled to apportionment: Harvey 
v. Pinkerton, 70 N. W., 192. 

Ownership as evidence of r ight to pos
session: A plaintiff may urge his right to 
possession and maintain it by proof of owner
ship, which in the absence of proof to the 

contrary carries with it the right to posses
sion: Cassel v. Western Stage Co., 12-47. 

Where plaintiff alleged the possession of 
the property to be in defendant, and that he 
was detaining it under the claim that he had 
purchased it, and defendant's answer denied 
the alleged ownership and right of posses
sion of the plaintiff, and admitted that de
fendant owned the property, and alleged 
that defendant was unlawfully deprived of 
it by plaintiff, to defendant's damage, held, 
that the question as to whether defendant 
was the owner of the property was put in 
issue by the pleadings: Mclntire v, Eastman, 
76-455. 

Proof of possession is presumptive proof 
of ownership, and makes out a prima facie 
case, and proof of an after-acquired posses
sion by defendant, it appearing that it was 
procured wrongfully, will not avail him: 
Cwmberledge v. Cole, 44-181. 

Burden of proof: In an action of replevin 
the burden of proof is upon plaintiff, and ho 
must recover solely upon the strength of his 
own title and not upon the weakness of that 
of his opponent: Hamilton v. Icnca City Nat. 
Bank, 40-307. 

In an action of replevin the burden is 
upon plaintiff to show himself entitled to 
possession of the property. If defendant re
lies upon the claim of plaintiff being fraud
ulent, the burden of proof is then upon him 
to establish such fraud: Hardy v. Moore, 
62-65. 

An answer by defendant setting up a pur
chase of the property from a third person 
who is alleged to have been the owner 
thereof, as defendant believes, is equivalent 
to denying plaintiff's ownership and throws 
the burden of proof of ownership upon him: 
Litchfield v Halligan, 48-126. 

Setting up claims of another: Where a 
plaintiff in a replevin suit abandoned the 
case, and the issue as to who was entitled to 
possession was between the defendant, hold
ing possession under execution against a 
th i rd party, and an intervenor claiming 
under a bill of sale from plaintiff, held, that 
the intervener's bill of sale made out a 
prima facie case for him, and defendant could 
not defeat it by showing title in plaintiff: 
Burrows v. Waddell, 52-195. 

Wher*e one took possession of certain 
property as purchaser, asking the payment 
of certain mortgages, and brought action of 
replevin therefor in his own name, held, that 
he was not in a position to assert or protect 
the rights of the mortgagees as their agent: 
McNorton v. Akers, 24-369. 

Demand, when necessary: Proof of de
mand will only be required where it is neces
sary to terminate defendant's right of posses
sion or confer such right on plaintiff: Stanch-
field v. Palmer, 4 G. Gr., 23; Gilchrist v. 
Moore, 7-9; Smith v. McLean, 24-322; Bedding 
v. Page, 52-106; Oswego Starch Factory ?\ 
Lendi-um, 57-573; Buiter v. Plate, 77-17; Leek 
v. Chesley, 67 N.W., 580. 

One who verbally bargains for the sale of 
personal property but pays nothing thereon, 
no time or place being fixed for its delivery, 
must make demand and tender of the pur
chase money (in the absence of an agree-
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ment for credit) before the action for re
plevin will lie. A tender after suit brought 
will not entitle plaintiff to recover: Hart v. 
Livingston, 29-217. 

Where the taking of the property by de
fendant has been wrongful, no demand be
fore suit is necessary: Robinson v. Keith, 25-
321; Delancey v. Holcomb, 26-94; Jones v. 
Clark, 37-586. 

"Where plaintiff and defendant claim un
der distinct or independent titles, demand 
is not necessary: Redding v. Page, 52-406. 

Where plaintiff alleged that he was the 
owner of property and that defendant claimed 
possession thereof under a levy against a 
third person wrongfully claiming title there
to, held, that an averment of demand was not 
necessary: Oswego Starch Factory v. Lendrum, 
57-573. 

Where property had been forcibly taken 
under a chattel mortgage alleged to be void, 
held, that if the mortgage was in fact void 
the taking was wrongful, and a demand for 
the return of the property was unnecessary: 
Buiter v. Plate, 77-17. 

Where property was sold on trial, and 
promissory notes given for the purchase 
price, no part of which had been paid, in an 
action of replevin to recover the property, 
held, that no demand was necessary before 
bringing suit: Peck v. Bonebright, 75-98. 

If both parties claim absolute ownership 
of property the possession of which is sought 
by plaintiff and the right of possession is in
cident to such ownership, a demand is not 
necessary: Leek v. Chesley, 67 N. W.,580. 

To recover property seized under exe
cution or attachment: If property is erro
neously seized on execution against a third 
party, the party entitled to the possession 
thereof may bring action to recover the 
same: CHmble v. Ackley, 12-27; Shea v. Wat-
kins, l¿-605; Bemsden v. Wilson, 49-211. 

And this is true even though the property 
is not in the possession of the officer, but of 
his bailee: Balston v. Black, 15-47. 

And the same rule holds in case of a 
seizure under a writ of attachment against 
one not the owner: Miller v. Bryan, 3-58; 
Smith v. Montgomery, 5-370. 

Replevin may be maintained by the 
owner of property against an officer who kas 
seized and holds it under a writ of replevin 
issued against another person, in an action 
to which the real owner was not a party: 
Davis v. Oamhert, 57-239. 

The fact that the writ under which the 
officer claims to hold is from another court 
than that in which the action of replevin is 
brought will not deprive the latter court 
of jurisdiction: Bamsden v. Wilson, 49-211; 
Seaton v. Higgins, 50-305. 

The provision for replevying property in 
the hands of an officer under judicial process 
cannot be applied as between a federal court 
and a state officer holding the property under 
the authority of a state court: Senior v.Pierce, 
31 Fed,, 625. 

Replevin will lie for property wrongfully 
seized by an officer under execution, as, for 
instance, where the process under which the 
levy is made is void: Armel v. Lendrum, 47-
535. 

So where the levy was under process issued 
under an unconstitutional statute, held, that 
replevin would lie for the property: Cooley 
v. Davis, 34-128. 

The general rule is that property seized 
on a legal writ issued by a court having ju
risdiction of the subject-matter under a valid 
statute cannot be replevied by the owner: 
Armel v. Lenúrvim, 47-535. 

So held where it was sought to show that 
the judgment under which the levy was made 
had been satisfied: Ibid. 

The writ of replevin is not the lawful pro
cess for taking property from the possession 
of an officer holding it under a writ properly 
issued in a criminal proceeding. So held 
where it was sought to replevin intoxicating 
liquors from an officer holding them under 
search-warrant: Lemp v. Fullerton, 83-192. 

The common law rule that the owner of a 
chattel cannot maintain an action of replevin 
for the possession of goods taken from him 
by legal process is modified so far as to 
authorize the maintenance of an action for 
such property when the petition shows facts 
exempting from seizure by such process. If 
the process issued from a court having no 
jurisdiction, or issued without a judgment 
having been rendered, or if the law under 
which the process is issued be unconstitu
tional, the process is void, and replevin may 
be maintained: Morgan v. Zenor, 88-175. 

The mere allegation that there is no serv
ice of the original notice on the plaintiff will 
not show the court to have been without jur
isdiction in such sense that the property 
seized under process in such case can be re
covered; the jurisdiction of the court will be 
presumed: B>id. 

Exempt property: The party whose 
property is attached may maintain replevin 
if it is exempt from execution although he 
has failed to move to have the attachment 
dissolved on that ground as he might have 
done: Wilson v. Stripe, 4 G. Gr., 551. 

Notice: An action of replevin cannot be 
maintained against an officer to recover 
property claimed to have been improperly 
seized by him unless written notice of the 
claim of such person is first served upon 
him: See notes to § 3991. 

But if the officer proceeds to trial upon 
the simple issue as to the right of property 
he may be considered as waiving the notice, 
and cannot afterwards, by interposing the 
technical defense of want of notice, defeat 
the action. It is enough if in such case he 
is allowed to recover costs: Warder v. Hoover, 
51-491. 

In -what cases replevin will lie; r ight to 
office: Parties cannot in replevin try the 
right to office held by a person not a party to 
the action, as, for instance, by claiming that 
a levy by a person acting as an officer was 
not valid by reason of his not having prop
erly qualified: Lufkin v. Preston, 57-28. 

Between partners: The right of posses
sion, and the value of such right, recognized 
in the action, must be such as are recovera
ble in an action at law, and the accounts of 
partners and the extent of interest of each, 
as growing out of the partnership relation, 
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cannot be determined: Kuhn v. Newman, 49-
424. 

Possession of note: Action under this 
chapter may be brought by the maker to re
cover the possession of a promissory note: 
Graff v. Shannon, 7-508. 

And it is not a valid objection in such ac
tion that the note, being paid, is of no value: 
Savery v. Hays, 20-25. 

A bailee who gives a receipt for property 
is estopped from denying his bailor's right 
to possession, and cannot set up the owner
ship of a third party as a defense to an action 
of replevin: Seed v. Seed, 13-5. 

A joint owner cannot recover in replevin 
from a pledgee of his co-owner's interest, 
where he could not have done so if the action 
had been against the part owner who made 
the pledge: Frans v. Young, 24-375. 

Undivided interest; growing crops: 
While it is well settled that where chattels 
of the same nature and quality belonging to 
different owners are mingled in one mass, 
any owner can claim his aliquot part by re
plevin, yet where property of different own
ers is not susceptible of division, as in case 
of growing crops or in case of joint owner
ship of a single piece of property, replevin 
will not lie by one joint owner, because the 
property sought to be recovered is not sus
ceptible of seizure and delivery to plaintiff: 
Bead v. Middleton, -62-317. 

Property severed from the realty: 
Where a party has by his own tortious act 
severed an article from the realty which but 
for such severance would still be real prop
erty, replevin will lie for its recovery. But 
such an act will not render the property 
liable to execution, if as a part of the realty 
it was exempt: Congregational Society v. Flem
ing, 11-533. 

Action may also be brought for the recov
ery of a house which, as between the parties, 
is mere chattel property: District T'p v. 
Moorehead, 43-466. 

Replevin will lie to recover a building 
which is being wrongfully removed froM the 
land of the owner: Crum v. Hill, 40-506. 

Rescission of sale: In an action for the 
recovery of property sold, on the ground 
that a note given in consideration therefor 
was void, held, that as the note was appar
ently valid and was outstanding, a judgment 
for the recovery of the property was er
roneous: Gittings v. Carter, 49-338. 

Property seized for taxes: Property 
seized to satisfy a tax may be recovered in 
this aetion when the tax is levied without 
authority, but not in cases where the au
thority exists but has been irregularly ex
ercised: Macklot v. Davenport, 17-379; Buel v. 
Ball, 20-282. 

So action will not lie in such case, when 
the levy was authorized and the warrant 
under which the treasurer acted was valid, 
although the assessment was erroneous: 
Bilbo v. Henderson, 21-56. 

Where personal property is taken by an 
officer to secure payment of taxes, the owner 
cannot maintain replevin on the ground that 
a portion of the taxes were illegal, if a part 
were legal: Flmerick v. Sloan, 18-139. 

Intoxicating liquors: Replevin will not 
lie to recover intoxicating liquors seized by 
an officer by virtue of a search-warrant 
issued under the provisions of the prohibi
tory liquor law: Funk v. Israel, 0-438; Weir 
v. Allen, 47-482. 

And this is true even though the recovery 
is sought on the ground that sufficient facts 
did not exist to authorize such seizure: Cooky 
v. Davis, 34-128. 

SEC. 4164. Ordinary proceedings—no joinder or counter-claim. 
The action shall be by ordinary proceedings, but there shall be no joinder 
of any cause of action not of the same kind, nor shall there be allowed any 
counter-claim. [C. 73, § 3226; R., § 4175.] 

Although the statute prohibits any count- not prevent his setting up an affirmative de
er-claim in such action, held, that an action 
for the possession of a note on the ground 
that it had been paid could properly be set 
up as a counter-claim to an action on the 
note: Sigler v. Hidy, 56-504. 

It is not the purpose of this provision as 
to counter-claim to prevent the recovery by 
defendant of the property which is in contro
versy, and damages for its detention. It is 
the policy of the law to settle the matter of 
title when it is involved, and the right of 
possession, and questions which arise there
from, so fardas may be done 
Mclntire 

Where defendant sought 

far as may be done.in, one actiojj¿/withou 
v. Eastman, 76-455. WJ Y | U r edness 

*e defendant sought to iiave'the re- back: . 

fense; thus where the plaintiff sought to re
cover possession of personal property which 
he claimed of the other, held, that any equit
able defense showing ownership in the de
fendant as against the plaintiff would be 
admissible, but not any independent claims 
against the plaintiff based on the transac
tions in which the property was involved: 
Palmer v. Palmer, 90^17. 

The reason for not allowing a counter
claim is that it would permit a creditor to 
forcibly seize the property of the debtor 

.e^aptio^/Vithout process and then to plead an indebt-
i as a defense to an action to recover it 
Ibid. 

turn of the property taken by plaintiff under 
his writ, or the value thereof, held, that a 
claim on the part of defendant for the return 
of property not taken under the writ was a 
counter-claim, and therefore not allowable: 
Chapín v. Garretson, 85-377. 

This section precludes the introduction 
by defendant of a counter-claim, but does 

SEC. 4165. Process on Sunday. 

Where the question was whether a chat
tel mortgage under which recovery of the 
possession was claimed had beeu satisfied by 
the execution of a warranty deed, held, that 
there was no equitable issue involved re
quiring the transfer of the case to the equity 
docket: Beroud v. Lyons, 85-482. 

Section applied: Muir v. Miller, 82-700. 
If the plaintiff alleges in his petition 

that he will lose the property unless process issues on Sunday, the order 
may be issued and served on that day. [C. 73, § 3227.] 
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SEC. 4166. New part ies. If a third person claims the property or any 
part thereof, the plaintiff may amend and bring him in as a co-defendant, 
or the defendant may obtain his substitution by the proper mode, or the 
claimant may himself intervene by the process of intervention. [C. '73, 
§ 3228; R., § 3561; C. '51, § 1684.] 

A person claiming to hold a prior incum
brance should be allowed to become a party 
upon application: Parrot v. Hughes, 10-459. 

In cases of intervention the judgment con
cludes the original defendant and the inter-
venor: Witter v. Fisher, 27-9. 

The provisions of the statute allowing in
tervention by a party claiming the property, 
or any part of it, do not prevent such person 
from bringing replevin against the sheriff to 
recover possession of the property: Davis v. 
Gambert, 57-239. 

An assignee in bankruptcy acquires such 
an interest in the property of the bankrupt 
fraudulently conveyed that he may maintain 

SEC. 4167. Bond. When the plaintiff desires the immediate delivery 
of the property, he shall execute a bond to the defendant, with sureties to 
be approved by the clerk or justice, in a penalty at least equal to twice the 
value of the property sought to be taken, conditioned that he will appear 
at the next term of the court, if in a court of record, or on the day fixed in 
the original notice, if in a justice's court, and prosecute his action to judg
ment, and return the property, if a return is awarded, and pay all costs 
and damages that may be adjudged against him, which bond shall be filed 
with the clerk or justice, and be for the use of any person injured by the 
proceeding. [C. '73, § 3229; R., § 3554.] 

Judgment against sureties on the bond: In an action upon a replevin bond for the 
Where the judgment in a replevin suit non-return of the property, the record in the 

an independent action to recover such prop
erty: Wetmorev. McMillan, 57-344. 

Where a party has himself substituted for 
the sheriff in an action of replevin, plaintiff, 
if entitled to a judgment against the original 
defendant, is entitled to judgment against 
such substituted defendant for costs: Romick 
v. Perry, 61-238. 

The proceedings with reference to inter
vention are wholly statutory, and a party has 
not a right to intervene under this section 
who would not be entitled to make interven
tion under the general provisions on that 
subject (see § 2594): Dupont v. Amos, 66 N. 
W., 774. 

determines the title of the property, it can
not be questioned in an action on the bond; 
but when such judgment simply determines 
the right to possession, the title may be af
terwards investigated, in action on the bond, 
to determine the amount of damages: Har-
man v. Goodrich, 1 G. Gr., 13; Buck v. Rhodes, 
11-348; Hawley v. Warner, 12-42. 

The surety on the bond cannot appeal 
from a judgment against his principal in a 
justice's court, and relitigate his principal's 
claim to the property; he is bound by the 
judgment: Grites v. Littleton, 23-205. 

While the judgment should direct the re
turn of the property, nevertheless the surety 
will be bound, although the judgment 
against the principal be only for the value 
of the property: Mason v. Richards, 12-73. 

Where plaintiff dismisses his action and 
thereupon a judgment for the return of the 
property is entered in favor of defendant, 
the question of title is not settled by the 
judgment, and it is competent, in an action 
on the replevin bond, to show by way of de
fense that the ownership of the property was 
actually in the plaintiff: Buck v. Rhodes, 
11-348. 

The judgment entered on the replevin 
bond is at least prima facie evidence of the 
measure of damages in an action against the 
obligor in a bond of indemnity given to a 
surety on the replevin bond; and whore to 
this is added proof that he has paid the 
whole amount of the judgment, it is sufficient 
to establish his claim unless rebutted: Lyon 
v. Northrup, 17-314. 

replevin suit is admissible in evidence: Mc-
Ginnis v. Hart, 6-204. 

The liability of the sureties cannot be in
creased by the action of other creditors after 
the bond is given and the writ served: Mo 
Norton v. Akers, 24-369. 

The sureties are regarded as in court and 
bound by the judgment against the princi
pal; and if, by his consent, a judgment is 
rendered against him containing a provision 
that it shall be stayed a certain length of 
time, the sureties are not thereby released: 
Hershler v. Reynolds, 22-152. 

The court may render an alternative judg
ment and enter the same so far as it is for 
money against the sureties on the bond: Wil-
kins v. Treynor, 14-391. 

Aside from statutory provision judgment 
against sureties cannot be rendered without 
their being made parties to an action on the 
bond and having their day in court: Jansen 
v. Effey, 10-227; Mason v. Richards, 12-73; 
Hur'd v. Gallaher, 14-394. 

Where the party from whom the property 
is taken is adjudged not to be entitled to its 
possession, the liability upon the bond ceases, 
and there is no authority for holding sureties 
liable to a different degree and to another 
party claiming under an entirely different 
title: Christy v. Vest, 36-285. 

Where attached property is replevied and 
released by bond in that action, the attach
ing creditor may pursue the property or the 
sureties on the bond, but he cannot hold the 
sureties and at the same time subject the 
property to another liability in the same ac
tion: Stniman v. Robb, 37-311. 
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Where an action of replevin was brought ing and marketing grain which had been 
to recover possession of property to which seized by him in the stack, the proper amount 
plaintiff was entitled by verdict alone, and of such expense should be deducted from the 
subsequently his action was consolidated value of the grain: Ibid. 
with others in which the title to the prop- In an action against the surety on a re-
erty was involved, the only thing preventing plevin bond, it appeared that the property 
a judgment for plaintiff in the replevin suit consisted of machinery in the shaft of a mine, 
being such consolidation, held, that the sure- which remained in the same situation as 
ties upon the replevin bond were discharged when the writ of replevin was served. Held, 
from any liability: Edwards v. Cottrell, 43- that the offer or tender of the property by 
194. defendant to plaintiff in such situation was 

Measure of damages: Where the prop- sufficient, and that the surety on the bond 
erty is taken under the writ, and defendant was not liable for failure of defendant to re-
shows himself entitled to its return, the judg- move it from the mine or deliver it above 
ment on the replevin bond should be for the ground: Nimon v. Heed, 79-524. 
value of the property at the date of the trial If defendant has a lien upon the property 
and not for its value at the time of seizure: he is entitled in an action on the bond to re-
Clement v. Duffy, 54-632. cover the value of his interest at the time of 

Also held, that, where plaintiff in the re- the taking: McMeekin v. Worcester, 68 N. W., 
plevin suit had been to the expense of thresh- 680. 

SEC. 4168. "Writ issued. The clerk or justice shall thereupon issue a 
writ under his hand, and the seal of the court if a court of record, directed 
to the proper officer, requiring him to take the property therein described 
and deliver it to the plaintiff. If the petition shows that the property has 
been wrongfully removed into another county from the one in which the 
action is commenced, the writ may issue from the county whence the prop
erty was wrongfully taken, and may be served in any county where it may 
be found. [C. 73, § 3230; R., § 3555; C. '51, § 1997.] 

Quashing the writ should not have the ef- In a summary proceeding by motion to 
feet of abating the suit: Minait v. Vineyard, quash a writ on the ground of fraud in pro-
11-90. curing the jurisdiction of the property, the 

I t is error to render judgment against evidence to authorize the court to set aside 
plaintiff for mere failure to produce the writ its process ought to be clear and satisfac-
when called for after it has served its pur- tory: Gordon v. Bucknell, 38-438. 
pose and property has been seized thereun
der: Saubman v. Greatrakes, 34-598. 

SEC. 4169. Following property. When any of the property is 
removed to another county after the commencement of the action, the 
officer to whom the writ is issued may follow the same and execute the writ 
in any county of the state where the property is found. For the purpose 
of following the property, duplicate writs may be issued, if necessary, and 
served as the original. [C.73, § 3231; E., § 3556.] 

SEC. 4170. Execution of writ. The officer must forthwith execute 
the writ by taking possession of the property therein described, if it is found 
in the possession of the defendant or his agent, or of any other person who 
obtained possession thereof from the defendant, directly or indirectly, after 
the writ was placed in the officer's hands, for which purpose he may 
break open any dwelling-house or other inclosure, having first demanded 
entrance and exhibited his authority, if demanded. [0.73, § 3232; R., § 3557.] 

The fact that the writ was served by a title the defendant to a return of the prop-
constable and not by the sheriff will not en- erty: Smith v. Hals, 81-235. 

SEC. 4171. Defendant examined on oath. When it appears by affi
davit that the property claimed has been disposed of or concealed so that 
the writ cannot be executed, the court or judge, upon verified petition 
therefor, may compel the attendance of the defendant or other person claim
ing or concealing the property, and examine him on oath as to the situation 
of the property, and punish a wilful obstruction or hindrance or disobedience 
of the order of the court in this respect as in case of contempt. [C. 73, § 
3233; R., § 3558.] 

Evidence of contempt in disobeying the lation to contempts in general. Oral evi-
order of court with reference to the prop- dence is not proper: Stale v. Myers, 44-580. 
erty should be by affidavit as provided in re-
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SEC. 4172. Delivery bond. The officer, having taken the property or any 
part thereof, shall forthwith deliver the same to the plaintiff, unless, before 
the actual delivery to him, the defendant executes a bond to the plaintiff, 
with sureties to be approved by the clerk or officer, conditioned that he will 
appear in and defend the action, and deliver the property to the plaintiff, if 
he recovers judgment therefor, in as good condition as it was when the 
action was commenced, and that he will pay all costs and damages that may 
be adjudged against him for the taking or detention of the property; which 
bond shall be delivered to the officer, who shall return the property to the 
defendant, append the bond to the writ, return it therewith to the officer 
issuing it, and refer thereto in his return on the writ. [C. '73, §§ 3234-5, 
3237; R., §§3559-60.] 

Where the sheriff, instead of taking "Where plaintiff in an action against an 
actual possession of the property and deliver- officer has obtained possession of property 
ing it to the plaintiff, left it with the defend- levied upon and then dismisses before issue 
ant, taking his receipt therefor, held, that is joined, and the property is allowed to re-
plaintiff acquired no possession of the prop- main in plaintiff's hands, a mortgage exe-
erty, and was entitled to an alternative cuted by plaintiff while the property is thus 
judgment: Davis v. Bayliss, 51-435. in his possession will be superior to the 

A plaintiff in an action to recover prop- claim of the officer under a writ of restitution 
erty claimed to be exempt from execution, or a subsequent levy, the plaintiff being in 
which is levied upon by an officer, and fact the real owner: Case v. Woleben, 52-389. 
which is returned to plaintiff upon the exe- Where defendant elects to take a money 
cution of the bond, may give good title to a judgment, it is no defense that part of the 
third party purchasing of him, and the lien property has been lost or destroyed while in 
of the execution will not, upon judgment plaintiff's possession: Lillie v. McMillan, 52-
being rendered against the plaintiff, revive 463. 
against the property in the hands of such Where defendant in an action of replevin 
purchaser. The officer can only have re- retains the property by giving a delivery 
course on the bond: Gimble v. Ackley, 12-27. bond, subsequent loss or destruction of the 

If the plaintiff had no title to the property, property in defendant's hands will not re-
then he could confer none, although the lease him from the obligation to account for 
property was in his possession under the its value under his bond in case of judgment 
writ, and a purchaser from him would take against him: Hinkson v Morrison, 47-167. 
nothing by the purchase: 1 bid. 

SEC. 4173. Inspection—appraisement. When the property is so 
retained by the defendant, he shall permit the officer and plaintiff to inspect 
the same, and, if the plaintiff so request, the officer shall cause it to be 
examined and appraised by two sworn appraisers chosen by the parties 
to the action, or, in their default, by the officer himself, in the manner pro
vided for other cases of appraisement, and in case they cannot agree he 
shall select a third, and an appraisement agreed to by two of them shall be 
sufficient, and he shall return their appraisement with the writ. [C. '73, § 
3236.]. 

SEC. 4174. Return of writ. The officer must return the writ on or 
before the first day of the trial term, or the return day if before a justice, and 
shall state fully what he has done thereunder. If he has taken any prop
erty, he shall describe the same particularly. [C'73, § 3237; R., § 3559.] 

SEC. 4175. Assessment of value and damages—right of posses
sion. The jury must assess the value of the property and the damages for 
the taking or detention thereof, whenever by their verdict there will be a 
judgment for the recovery or the return of the property, and, when required 
so to do by either party, must find the value of each article, and find which 
is entitled to the possession, designating his right therein, and the value of 
such right. [C. '73, § 3238; R., § 3082.] 

Where the jury found generally for de- his favor, a failure to assess the value of the 
fendant for a particular sum, but did not property cannot be prejudicial to defendant: 
award him the possession of the property, Williams v. Wilcox, 66-65. 
held, that it would not be presumed that the The failure to return the value of each 
successful party was found entitled to the article will not prevent the party entitled to 
possession of the property: Hunt v. Bennett, property from having judgment for the ag-
4 G. Gr., 512. gregate value. Therefore a failure of plain-

Where the property is taken by plaintiff tiff to prove the value of particular articles, 
under the writ and judgment is rendered in a recovery of which is sought in the action, 
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will not be a ground for taking the case 
from the jury: Goldsmith v. Wilson, 67-662. 

Error of the jury in finding the entire 
value of the property instead of plaintiff's 
interest therein will not defeat the judg
ment where plaintiff has not elected to take 
judgment for the value of the property, and 
defendant may satisfy the judgment by turn
ing over the property itself: Ormsby o.Nolan, 
69-130. 

In an action of replevin against a con
stable, a third person claimed to own the 
property and intervened, and it appeared 
that the plaintiff agreed with the constable 
that there should be no judgment for dam
ages or costs taken against him, and that the 

SEC. 4176. Judgment. The judgment shall determine which party is 
entitled to the possession of the property, and shall designate his right 
therein, and if such party have not the possession thereof, shall also deter
mine the value of the right of such party, which right shall be absolute as 
to an adverse party, and shall also award such damages to either party 
as he may be entitled to for the illegal detention thereof. If the judgment 
be against the plaintiff for the money value of the property, it shall also be 
against the sureties on his bond. [C. 73, §§ 3229, 3239; R., §§ 3554, 3562, 
3567.] 

property should be regarded as being in the 
hands of the court, subject to a final deter
mination as between the parties plaintiff and 
intervenor, and that the officer be discharged 
from the case. Held, that such agreement 
did not have the effect to release the plain
tiff from liability to the intervenor on ac
count of the use and detention of the proper
ty, which had been in his possession for a 
long time: Van Horn v. Overman, 75-421. 

The damages for the wrongful taking of 
the property which is sued for should be esti
mated as of the time of the taking with in
terest thereon to the time of trial: Neeb v. 
McMillan, 68 N.W., 438. 

Judgment: Although, after the property 
is seized, it be determined in some other 
forum that plaintiff is not the owner of the 
property, yet defendant is not entitled to 
judgment as by default for its value, and 
plaintiff may introduce evidence upon the 
question of value: Dehr v. Lampton, 31-172. 

Defendant taking a money judgment can 
recover only the value of his right in the 
property, and that value cannot exceed the 
amount of the claims for which he held the 
property when taken from him: McNorton v. 
Akers, 24-369. 

The finding and judgment must follow the 
pleadings, and a judgment cannot be ren
dered in replevin in favor of several defend
ants, jointly, when some of them have no in
terest in the property; nor can a judgment 
be rendered in favor of a defendant who 
claims no interest in the property, and who 
does not ask for judgment for its return or its 
value; nor in favor of a defendant who claims 
the property by virtue of a chattel mortgage 
upon it, when such mortgage is not in evi
dence, and no testimony is introduced tend
ing to show his ownership of the property or 
claim upon it: Jandt v. Potthast, 71N. W., 216. 

The value of goods not taken under the 
writ cannot be included in the judgment: 
J bid. 

"Where an action of replevin is brought 
against a party having a lien upon the prop
erty, he is entitled to a judgment for its pos
session or for the value of his interest therein, 
but is not entitled to judgment for the full 
value of the property: Knudson v. Gieson, 38-
234. 

"Where property is wrongfully taken from 
a sheriff who holds it under execution levy, 
the execution plaintiff in an action for dam
ages is limited in his recovery to the amount 
still due him with interest and costs: Hay-
den v. Anderson, 17-158. 

"Where in an action of replevin to recover 
property seized under an execution it is de

termined that the execution is void, plaintiff 
should have a judgment for the return of the 
property, although his additional claim that 
the execution which is against another party 
as defendant is wrongfully levied upon prop
erty of which he is the rightful owner is not 
sustained: Balm v. Nunn, 63-641. 

If plaintiff establishes his right to the 
property he may have judgment for its value, 
although at the time suit was brought the 
property was not in defendant's possession: 
Hardy v. Moore, 62-65. 

The entire legal rights of the parties to 
the suit in the property in controversy should 
be adjudicated in the main action, and such 
an adjudication is as conclusive and final as 
in any other action: Hayden v. Anderson, 17-
158. 

Judgment for defendant should direct the 
return of the property: Chadwick v. Miller. 
6-34;Masonv. Bicharás, 12-73; Jansenv. Effey, 
10-227. 

Judgment in favor of defendant may in
clude interest on the value of the property 
from the time it was taken by the plaintiff: 
Hurd v. GallaMr, 14-394. 

It is only in the judgment that it is nec
essary to specify which party is entitled to 
the property. Where plaintiff was in pos
session under the writ, a verdict of the jury 
for the plaintiff, simply, was held sufficient 
to warrant judgment that he was entitled to 
the possession: Newlien v. Heed, 30-496. 

The party found entitled to possession 
may have judgment for the money value, or 
have return of the property, at his election: 
McNorton v. Akers, 24-369. 

Ar.d an alternative judgment, allowing 
plaintiff execution for the specific property, 
or, in case that cannot be obtained, then for 
its value, is proper: Clark v. Warner, 32-219. 

If defendant is entitled to judgment, he 
may have a money judgment against plain
tiff and his sureties for the value of the prop
erty: Armel v. Lendmm, 47-535. 
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In an action of replevin where the record 
showed that a certain part of the property 
levied upon had been released, and judg
ment was rendered for plaintiff for the " pos
session of the property in controversy," held, 
that while the judgment would have been 
more definite and certain if it had specific
ally described the property in controversy, 
yet, as the record sufficiently indicated and 
pointed it out, the judgment would not be 
reversed: Coleman v. Seel, 75-304. 

Where certain property was sold on trial 
and promissory notes given for the purchase 
price, no part of which, had been paid, in an 
action of replevin to recover the property 
where there was a general verdict for the 
defendant, held, that a motion for a new trial 
was properly sustained, as the value of de
fendant's interest in the property could not 
be assessed on the general verdict: Peck v. 
BonebrigM, 75-98. 

Where plaintiff seeks to recover the value 
of the property he may also have damages 
for its detention: Turner v. Younker, 76-255. 

Defendant having a lien is entitled to 
have the value of his lien determined, and 
though it does not amount to the full value 
of the property or the full amount of his 
claim, he should recover the costs of the 
action if a right of possession in him is ascer
tained: Harvey v. Pinkerton, 70 N. W., 192. 

Measure of damages: In an action against 
a sheriff to recover property illegally seized, 
plaintiff cannot show by way of damages 
that he was compelled, for the purpose of 
getting the writ, to deposit with his surety 
a bond as indemnity: Wilson v. Hillhouse, 14-
199. 

Notwithstanding the provision of \ 4164, 
prohibiting a counter-claim in this action, 
held, that where a defendant set up title to the 
property, and that he had been deprived 
thereof by the plaintiff, and asked judgment 
for the value of the property and damages 
for its detention, the relief asked by the de
fendant was authorized by this section: 
Mclnlire v. Eastman, 76-455. 

Plaintiff is not limited in recovering 
damages for detention of the property to 
cases where he takes a judgment for its 
possession, but may have such damages for 
detention also, where he elects to take 
judgment for the value of the property: 
Cook v. Hamilton, 67-.VJ4. 

S E C . 4177. Execut ion . The execution shall require the officer to 
deliver the possession of the property, particularly describing it, to the 
par ty entitled thereto, and may at the same time require the officer to satisfy 
any costs, damages or rents and profits, with interest, recovered by the same 
judgment, out of the property of the par ty against whom it was rendered, 
subject to execution, and the value of the property for which judgment was 
recovered to be specified therein if a delivery thereof cannot be had, and 
shall in tha t respect be deemed an execution against proper ty . [C. '73, § 
3240; R., § 3253.] 

S E C . 4178. P l a i n t i f f s option. If the par ty found to be entitled to the 
property be not already in possession thereof by delivery under the provi
sions of this chapter or otherwise, he may a t his option have an execution 
for the delivery of the specific property, or for the value thereof as deter
mined by the jury, and if any article of the proper ty cannot be obtained on 
execution, he may take the remainder, with the value of the missing arti
cles. [C'73, §3241; R., §§3563,3568.] 

The fact that plaintiff elects to take 
judgment for the value of the property does 
not defeat his right to recover damages for 
unlawful detention. The value recovered is 
not to be deemed the purchase price of the 
property at the time of the first unlawful 
taking: Hartley State Bank v. McCorkett, 91-
660. 

Where the petition stated that plaintiff 
was in possession of the goods as agent, 
and the value of such goods, and that de
fendant had deprived plaintiff of their posses
sion, held, that the value of the goods stated 
was the amount of recovery which could be 
had against defendant if he could not obtain 
the goods: Morris v. Hurley, 74-45. 

Dismissal: Plaintiff cannot, without de
fendant's consent, so dismiss the action as to 
deprive him of his right to have damages as
sessed and a return of the property awarded: 
Hall v. Smith, 10-45. 

Where plaintiff dismisses his action, and 
defendant seeks to have the damages sus
tained by him assessed, plaintiff is consid
ered as being in default and cannot demand 
a jury trial: Wilkins v. Treynor, 14-391. 

Upon dismissal of the action by plaintiff, 
the defendant is entitled to the return of the 

Í
iroperty, or judgment for the value of his 
nterest therein: Marshall v. Bunker, 40-121. 

The dismissal of the action by plaintiff 
will not prevent the defendant from recover
ing judgment for " t h e value of his r ight ," 
and the cause should be retained for the pur
pose of settling such right. But if such mat
ter is pleaded by defendant after the dis
missal by the plaintiff, the latter should not 
be regarded as in default, but should be al
lowed to plead and introduce evidence upon 
the issue raised: Crist v. Francis, 50-257. 

Where plaintiff sought to recover posses
sion of property held by the sheriff, but did 
not allege service of notice of his ownership 
upon the sheriff, and thereafter, upon de
murrer being interposed on that ground, the 
court allowed him to dismiss his action upon 
payment of costs, and, upon payment to the 
sheriff of the amount of the judgment for 
which the property was seized, to retain 
possession of the property, held, that under 
the facts appearing there was no error: Iteis-
ner v. Currier, 58-213. 
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Whether the successful party must make plaintiff recover of defendant a certain sum 
his election as to whether he will take the as the value of the same, held, that defendant 
property or its value, at the time of judg- could elect to tender the property within a 
ment, or may do so when execution issues, reasonable time, and that when a tender 
seems left in doubt; but where the judgment was made within such time the plaintiff 
was that plaintiff have immediate possession might be enjoined from enforcing by execu-
of the property, and in default thereof, re- tion the alternative judgment for the money 
cover the value, held, that the judgment value: McGlellan v Marshall, 19-561. 
amounted to an election to take the property, Where a party took judgment for the 
and it should have been accepted when ten- property, held, that such judgment was an 
dered, and the judgment satisfied: Oska- election by him to take the property instead 
loosa Steam Engine Works v. Nelson, 54-519. of a money judgment for its value, and he 

The provision allowing the successful was only entitled to its value in default of 
party to have execution for the property or recovery of the property by proper process, 
its value at his option is intended to apply and upon tender of the property he was 
only to cases in which the court has jurisdic- bound to receive it and enter satisfaction of 
tion to try and determine the merits of the the judgment: Oskaloosa Steam Engine Works 
controversy: Williams v. Chapman, 60-57. v. Nelson, 54-519. 

Under the statute two distinct remedies Where by defendant's own act and the act 
are provided: First, the delivery of the of plaintiff the property is restored to de-
property to plaintiff; second, where this is fendant before judgment is rendered in his 
not or cannot be done, the rendition of a favor, he cannot recover the value of the 
judgment in his favor for value. Only the property but only damages for its unlawful 
first of these forms of proceeding is in the detention: Marrow v. Ryan, 31-156. 
nature of the common-law action of replevin, It is not proper to give a money judgment 
and the other partakes of the nature of a for the value of the property against a per-
common-law proceeding in detinue: Laughlin son not in possession, nor having the right 
v. Main, 63-580. to possession thereof, either at the time ac-

Where the judgment was for a return of tion is brought or judgment is rendered: 
the property, and in default thereof that Nichols v. Sheldon Bank, 67 N.W., 582. 

SEC. 4179. Judgment on bond. When property is not forthcoming to 
answer the judgment, and for which a bond has been given as hereinbefore 
provided, and the party entitled thereto so elects, a judgment may be 
entered against the principal and sureties in the bond for its value. [C. 73, 
§3242.] 

See notes to U 4167, 4176. 

SEC. 4180. Examination as to concealment. When it appears by the 
return of the officer or by the affidavit of the plaintiff that any specific 
property which has been adjudged to belong to one party has been con
cealed or removed by the other, the court or a judge may require him to 
attend and be examined on oath respecting such matter, and may enforce 
its order in this respect as in case of contempt. [C.73, § 3243; R., § 3564.] 

SEC. 4181. Exemption. A money judgment rendered under the pro
visions of this chapter for property exempt from execution snail also be to 
the same extent exempt from execution, and from all set-off or diminution 
by any person, which exemption may, at the election of the party in inter
est, be stated in the judgment. [C. 73, § 3244; R., § 4176.] 

Where the property has been voluntarily price thereof is not exempt: Harrier v. Fas-
sold, a money judgment for the purchase sett, 56-264. 

CHAPTER 2. 
OF ACTIONS FOR THE RECOVERY OF REAL PROPERTY. 

SECTION 4182. By ordinary proceedings—Joinder—counter-claim. 
Actions for the recovery of real property shall be by ordinary proceedings, 
and there shall be no joinder and no counter-claim therein, except of like 
proceedings, and as provided in this chapter. [C. 73, § 3245; R., § 4177.] 

"J / SEC. 4183. Parties. Any person having a valid subsisting interest in 
'¿X~ Z> [ r e a j property^ a n ¿ a right to the immediate possession thereof, may recover 

the same by action against any person acting as owner, landlord or tenant 
of the property claimed. [C. 73, § 3246; R., § 3569; C. '51, § 2002.] 
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Parties: A person who has taken posses
sion of and erected improvements upon land 
under a parol license to mine has such an in
terest in the real estate that the owner can
not revoke the license at once, and the 
licensee may assert his right to possession 
by this action: Bush v. Sullivan, 3 G. Gr., 344; 
Beatty v. Gregory, 17-109. 

This action cannot be brought against the 
holder of a tax certificate. {Arguendo): El-
dridge v. Kuehl, 27-160,174. 

A person who is the agent of the owner 
of real property cannot maintain such action 
in his own name: McHenry v. Painter, 58-365. 

Although action may be brought against 
the tenant of a nonresident, the statute of 
limitations does not run in favor of such non
resident: Heaton v. Fryberger, 38-185. 

The owner of an undivided interest may 
recover such interest: Hughes v. Holliday, 3 
G. Gr., 30. 

The widow may bring this action for her 
dower. She is not limited to a statutory 
proceeding for admeasurement, nor to an 
action in equity. The statute of limitations 

SEC. 4184. Title. The plaintiff 
own title. [C'73, § 3247; R., § 3591; 

Plaintiffs tit le: In an action of this kind 
the plaintiff must recover on the strength of 
his own title. Under the pleadings he must 
show the legal title to be in himself: Hunt
ington v. Jewett, 25-249. 

Plaintiff must recover on the strength of 
of his own title and not on the weakness of 
defendant's: Hurley v. Street, 29-429. 

As plaintiff must recover on the strength 
of his own title, if he fails to establish such 
title he cannot sustain his action, whether 
defendants have any right or not: Beed v. 
Wright, 2 G. Gr., 15. 

Where the conveyance upon which plain
tiff relied as showing title was found to be 
fraudulent, held, that he could not recover: 
Bouton v. Orr, 51-473. 

If defendant sets up an adverse and inde
pendent chain of title in a cross-bill, plain
tiff cannot, by way of demurrer, object to 
defects and informalities in such title, rais
ing an issue as to persons not parties in the 
case: Laihrop v. American Emigrant Co., 41-
547. 

One who is in possession as a mere tres
passer or intruder cannot protect himself by 
setting up an outstanding title in a stranger: 
Williams v. Sweetland, 10-51. 

Where plaintiff in an action to recover 
real property claimed under a tax deed and 
set out an abstract of the title, showing title 
in defendant at the time of such tax sale, 
held that, on introduction of evidence of the 
payment of taxes by defendant before the 
sale, he was entitled to judgment without 
proving title to have been in him at that 
time, the admissions in plaintiff's abstract 
of title being sufficient for that purpose: 
Boston v. Bandall, 45-111. 

The provision that plaintiff must recover 
on the strength of his own title is not ap
plicable in actions to quiet title: Bussell v. 
Nelson, 32-215. 

If judgment is for defendant it should be 
that plaintiff has no title, not that defendant 

does not commence to run against her r ight 
until it is denied: Bice v. Nelson, 27-148. 

An equity will not support an action at 
law to recover possession of land against the 
holder of the legal title: Pendergast v. Bur
lington & M. B. B. Co., 53-326. 

In an action at law where no equitable 
defense is pleaded, the legal title must pre
vail: Goepinger v. Bingland, 62 -76. 

In an action to recover real estate based 
alone upon right of possession, plaintiff can
not recover if he is not the owner of the legal 
title: Kitteringham v. Blair Town Lot, etc., 
Co., 66-280. 

A party seeking to redeem in equity from 
a tax deed should bring his action under \ 
1440 and not under this section: Callanan v. 
Lewis, 79^52. 

An action to establish and quiet title and 
enjoin interference therewith is an action 
for the recovery of real property and plaintiff 
must show title in himself: Schlosser v. Crook-
shank, 65 N.W., 344. 

As to equitable defenses, see notes to \ 
4189. 

must recover on the strength of his 
C 5 1 , §2020.] 
has title: Litchfield v. Bailroad Co., 7 "Wall., 
270. 

Plaintiff must recover on the strength of 
his own title, and the burden is upon him to 
show that it is superior to that of defendant: 
McCarty v. Bochel, 85-427. 

Where plaintiff's title is admitted by de
fendant's answer he is relieved from show
ing title: Heinz v. Cramer, 84-497. 

Wha t sufficient chain of t i t le: Where 
both parties claim title through a common 
grantor, it is sufficient to prove the deriva
tion of title from him without proving his 
title: Cooky v. Brayton 16-10; Byers v. Boda-
oaugh, 47-53. 

A deed of a party claiming from a grantor 
not shown to have had title is not sufficient 
to establish title in the party claiming it, 
nor to raise a presumption of actual pos
session in such party: Wearin v. Munson, 62-
466. 

In order to establish title in himself, a 
arty must show not only a conveyance to 
im from another, but trace the title to the 

general government. The fact that a deed 
offered in evidence for the purpose of estab
lishing a party's title does not clearly de
scribe the premises is not ground for refus
ing to receive it: Heinrichs v. Terrell, 65-25. 

Where plaintiff claimed title by virtue of 
a conveyance, but it appeared from the chain 
of title that prior to the deed to his grantor 
a deed to the property had been made by the 
then owner to another party, held, that this 
previous conveyance being unexplained, the 
title did not appear to be in plaintiff, and he 
could not claim anything thereunder: Huston 
v. Markley, 49-162. 

In showing a good title plaintiff must not 
only show conveyance from a previous gran
tee, but that such grantee had title: Arm
strong v. Pierson, 4 G. Gr., 45. 

In an action of right plaintiff is only 
required to show title back to a landlord of de
fendant's whose title defendant has acknowl-
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edged, defendant being estopped thereby: husband had obtained a judgment for the 
Morrison v. Wilkerson, 27-374. land in an action against the mother alone, 

Farol evidence: To the general rule that subsequent to the conveyance, held, in an ac-
parol evidence is not admissible to prove tion by the husband against a third party 
title to real estate there are exceptions. If for trespass, that he had failed to show title: 
the title paper is lost its contents may be O'Sagan v. Clinesmith, 24-249. 
shown; or a parol purchase of real estate Where a plaintiff, seeking to quiet his 
may be proved, followed by payment of the tax title as against claimants under the pat-
purchase money or the taking of possession ent title, set out an abstract showing deeds 
under such contractor if the vendor is him- in a chain of title to defendant, and defend-
self the witness to prove such sale, parol evi- ant, seeking relief against the plaintiff's tax 
dence is admissible: Davis v. Strohm, 17-421. title, adopted such abstract, but it appeared 

Sufficiency of evidence of t i t le: One who therefrom that defendant's deed was exe-
seeks to overturn a legal title must have cuted by certain grantors claiming to be 
proof, clear, satisfactory and conclusive, and the heirs of the holder of the patent title, it 
not made up of loose and random conversa- not appearing that such previous holder of 
tions: Parker v. Pierce, 16-227. , the title was dead or that said grantors were 

Where a mother had procured land from ' his heirs, held, that the showing of title was 
her husband under decree of divorce and not sufficient to authorize relief to defendant 
granted it to her daughter, and there was as against such tax title: Kreuger v. Walker, 
nothing in the record to show but that the 80-733. 
daughter still held the legal title, though the 

SEC. 4185. Tenant in common. In an action by a tenant in common 
or joint tenant of real property against his co-tenant, the plaintiff must 
show, in addition to his evidence of right, that the defendant either denied 
the plaintiff's right, or did some act amounting to such denial. [C. 73, § 
3248; R., § 3605; C 5 1 , § 2027.] 

Where one tenant is a disseisor of his cotenant, he becomes liable to an action for rents 
and for waste: Dodge v. Davis, 85-77. 

SEC. 4186. Service on agent. When the defendant is a nonresident 
having an agent of record for the property in the state, service may be 
made upon such agent in the same manner and with the like effect as though 
made on the principal. [C. '73, § 3249; R., § 3572; C. '51, § 2004.] 

SEC. 4187. Petition. The petition may state generally that the plaintiff 
is entitled to the possession of the premises, particularly describing them, 
aAso the quantity of his estate and the extent of his interest therein, and 
that the defendant unlawfully keeps him out of possession, and the damages, 
if any, which he claims for withholding the same; but if he claims other 
damages than the rents and profits, he shall state the facts constituting the 
cause thereof. [C. '73, § 3250; R., § 3570.] 

The petition may contain a general aver- cupation as well as for the title and posses-
ment of the right claimed without a state- sion: Dunn v. Starkweatlier, 6-466. And see 
ment of the facts upon which it is intended notes to \ 4198. 
to sustain such right: Phillips ». Blair, 38- Where the controlling issue in an action 
649. was with reference to the possession of land, 

I t is sufficient for plaintiff to state the ex- the right to possession depending upon own-
tent of his interest, etc. He need not state ership, held, that the action was one of right, 
the evidence upon which he expects to prove and not for trespass although damages for 
it: Larum v. Wilmer, 35-244. wrongful possession and use of the land were 

Plaintiff may recover for the use and oc- claimed: Van Sickle v. Keith, 88-9. 
SEC. 4188. Abstract of title. The plaintiff shall attach to his petition, 

and the defendant to his answer, if he claims title, an abstract of the title 
relied on, showing'from and through whom such title was obtained, together 
with a statement showing the page and book where the same appears of record. 
If such title, or any portion thereof, is not in writing, or does not appear of 
record, such fact shall be stated in the abstract, and either party shall furnish 
the adverse party with a copy of any unrecorded conveyance, or furnish a sat
isfactory reason for not so doing within a reasonable time after demand 
therefor. No written evidence of title shall be introduced on the trial unless 
it has been sufficiently referred to in such abstract, which, on motion, may 
be made more specific, or may be amended by the party setting it out. [C. 
'73, § 3251.] 

Under Revision, which did not contain on which the action is founded (see § 3561) 
this section, held, that copies of the title not being applicable to such a case: Board-
papers need not be attached to the petition, man v. Beckwith, 18-292. 
the provision as to setting out the writing 
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SEC. 4189. Answer. The answer of the defendant, and each if more 
than one, must set forth what part of the land he claims and what inter
est he claims therein generally, and if as mere tenant, the name and resi
dence of his landlord. [C. 73, § 3252; R., § 3573; C. '51, § 2005.] 

Before the adoption of the provision allow- plaintiff had notice before acquiring his title: 
ing equitable defenses in an action at law, Baldwin v. Lowe, 22-367. 
(g 3566), an equitable title was held to be no In an action at law to recover possession 
defense against a legal one: Page v. Cok, 6- defendant may plead and rely upon an equi-
153; Farley v. Qoodier; 11-570. table title as a defense, even though by rea-

In an action of right to recover possession son of the statute of limitations he is pre-
of real estate it is a good equitable defense eluded from affirmative relief: Adams County 
to show that defendant took possession and v. Graves, 75-642. 
made improvements under a contract of sale A prior adjudication may be introduced 
made by plaintiff's grantor of which plaintiff in evidence without being pleaded as an es-
had notice at the time of purchasing and toppel: Lamm v Wilmer, 35-244. 
which defendant has always stood ready to Defendant is not obliged to set out details 
carry out: Warren v. Crew, 22-315. of his title, but only what he claims; but if 

In an action based on a legal title to re- he undertakes to show his title he should 
cover possession of real property, the defend- give it such definiteness that his adversary 
ant may show as an equitable defense that may be informed and enabled to meet it: 
he is in possession under a contract of pur- Gillis v. Black, 6-439. 
chase with plaintiff's grantor, of which 

SEC. 4190. Landlord substituted. When it appears that the defend
ant is only a tenant, the landlord may be substituted by the service upon 
him of original notice, or by his voluntary appearance, in which case the 
judgment shall be conclusive against him. [C. '73, § 3253; R., §§ 3571, 3589; 
C. '51, § 2003.] 

This section does not require the landlord to be made a party: it is only permissive: 
State v. Orwig, 34-112. 

SEC. 4191. Possession. When the defendant makes defense it is not 
necessary to prove him in possession of the premises. [C. 73, §3254;R., 
§ 3575; C.'51, §2007.], 

Where defendant denies plaintiff's right to the premises, his actual possession need not 
be proved: Kerr v. Leighton, 2 G. Gr., 196. 

SEC. 4198. Purchase pending suit. Any person acquiring title to 
land or any interest therein, after commencement of an action under this 
chapter to recover the same, shall take subject to notice of and without 
prejudice to the rights of the parties to such action. [C. 73, §3255; R., § 
3578.] 

As to lis pendens, see \ 3543. 
SEC. 4193. Order to enter and survey. The court on motion, and 

after notice to the opposite party, may for cause shown grant an order 
allowing the party applying therefor to enter upon the land in controversy 
and make survey thereof for the purposes of the action. [C'73, §3256; R., 
§ 3592; C. '51, § 2021.] 

SEC. 4194. Service. The order must describe the property, and a copy 
thereof must be served upon the owner or person having the occupancy and 
control of the land. [C 73, § 3257; R., § 3593; C. '51, § 2022.] 

SEC. 4195. Verdict—special. The verdict may specify the extent and 
quantity of the plaintiff's estate and the premises to which he is entitled, with 
reasonable certainty, by metes and bounds and other sufficient description, 
according to the facts as proved. [C'73, § 3258; R., § 3594.] 

SEC. 4196. General verdict. A general verdict in favor of the plaintiff, 
without such specifications, entitles the plaintiff to the quantity of interest 
or estate in the premises as set forth and described in the petition. [C'73, 
§3259; R., §3595.] 

SEC. 4197. Judgment for damages. If the interest of the plaintiff 
expires before the time in which he could be put in possession, he can obtain 
a judgment for damages only. [C73, § 3260; R., § 3579; C '51, § 2010.] 

This section has reference to cases where he holds an absolute estate, and pending the 
plaintiff holds a limited or determinable in- suit conveys to a third person. In the latter 
terost which expires, and not to cases where case the suit may be prosecuted to judgment 
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in the name of the original plaintiff (? 3476): with reference to the case of a lease or de-
Jordan v. Ping, 32-64. mise: Olive v. Daugkerty, 2 G. Gr., 393. 

This provision was apparently framed 

SEC. 4198. Use and occupation. The plaintiff cannot recover for the 
use and occupation of the premises for more than five years prior to the com
mencement of the action. [C. 73, § 3261; R., § 3576; C. '51, § 2008.] 

The widow in an action for the recovery This six year limitation applies only in ac-
of dower may recover damages from the tions to recover real property. General ac-
grantee of her husband from the time of de- tions for rents, etc., are barred in five years 
mand for a period not exceeding the six under the provisions of § 3447: Muir v. Bo-
years' limitation: O'Ferrall v. Simplot, 4-381. zarth, 44-499. 

Judgment for the use and occupation of So actions for use and occupation gener-
the premises for the full six years cannot be ally are barred within five years: Tibbetts v. 
rendered against heirs upon whom descent Morris, 42-120. 
has been cast within that time. They are This limitation does not prevent a party 
only liable for the time during which they from setting off rents and profits of real es-
have been in possession after the death of tate against a claim for improvements under 
the ancestor. A claim for rents and profits the occupying claimant law: See {j 2964 and 
accruing before the death of the ancestor notes, 
must be prosecuted against the adminis
trator: Cavender v. Smith. 8-360. 

SEC. 4199. Improvements set off. When the plaintiff is entitled to 
damages for withholding or using or injuring his property, the defendant 
may set off the value of any permanent improvements made thereon to the 
extent of the damages, unless he prefers to avail himself of the law for the 
benefit of occupying claimants. [C. 73, § 3262; R., § 3596; C. '51, § 2023.] 

If plaintiff waives damages, or all but made by him: Wright v. Stevens, 3 G. Gr., 63. 
nominal damages, defendant cannot inter- If defendant avails himself of the benefit 
pose a claim for improvements made: Ban- of the occupying claimant law, rents and 
iels v. Bates, 2 G. Gr., 151. profits may be set off against his claim for 

Improvements upon land purchased by improvements: See \ 2964 and notes, 
defendant may be set off as well as those 

SEC. 4200. Wanton aggression. In case of wanton aggression on the 
part of the defendant, the jury may award exemplary damages. [C. 73, § 
3263; R., § 3597; C'51, § 2024.] 

SEC. 4201. Tenant—extent of liability. A tenant in possession in 
good faith, under a lease or license from another, is not liable beyond the 
rent in arrear at the time of suit brought for the recovery of land, and that 
which may afterward accrue during the continuance of his possession. [C. 
73, § 3264; R., § 3597; C. '51,- § 2024.] 

This section applies only to cases where This section relates to actions for the re-
the tenant is joined as defendant or in some covery of real estate and does not apply in 
manner restrained from paying rent to his an action by the purchaser under a sheriff's 
landlord. Otherwise he is not bound to re- deed to recover from the tenant in posses-
tain rent in his hands to await the result of sion under an inferior title for the wrongful 
the litigation: Gardner v. Gardner, 25-102. conversion of pasturage and crops: Stan-

brough v. Cook, 83-705. 

SEC. 4202. Growing crops—bond. If the defendant avers that he 
has a crop sowed, planted or growing on the premises, the jury, finding for 
the plaintiff, and also finding that fact, shall further find the value of the 
premises from the date of the trial until the first day of January next suc
ceeding, and no execution for possession shall be issued until that time, if 
the defendant executes, with surety to be approved by the clerk, a bond in 
double such sum to the plaintiff, conditioned to pay at said date the sum so 
assessed, which shall be part of the record, and shall have the force and 
effect of a judgment, and if not paid at maturity the clerk, on the applica
tion of the plaintiff, shall issue execution thereon against all the obligors. 
[0.73, §3265; R., §3599.] 

These provisions are not applicable where of possession will be terminated by the expi-
defendant is a tenant under an execution ration of the period of redemption after ex-
debtor, and plants or sows his crops knowing eeution: Wheeler v. Kirkendall, 67-612. 
that they cannot be harvested before his right 
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SEC. 4203. Writ of possession. When the plaintiff shows himself 
entitled to the immediate possession of the premises, judgment shall be 
entered and an execution issued accordingly. [C'73,. § 3266; R., § 3577; C. 
'51, § 2009.] 

After plaintiff in an action to recover pos- an equitable action to restrain defendant 
session has had judgment in his favor and de- from continuing in possession of the property 
fendant has been put out of possession by legal in disregard of the judgment and process: 
process, plaintiff may have an injunction in Ten Eyek v. Sjoburg, 68-625. 

SEC. 4204. Judgment for rent accruing. The plaintiff may have 
judgment for the rent or rental value of the premises which accrues after 
judgment and before delivery of possession, by motion in the court in which the 
judgment was rendered, ten days' notice thereof in writing being given, 
unless judgment is stayed by appeal and bond given to suspend tne judg
ment, in which case the motion may be made after the affirmance thereof. 
[C'73, §3267; R., §3600.] 

SEC. 4205. New trial. In the cases provided for by this chapter the 
court, in its discretion, may grant a new trial on the application of any 
party thereto, or those claiming under a party, made at any time within 
one year after the former trial, although the grounds required for a new 
trial in other cases are not shown. [C'73, § 3268; R., § 3584; C '51, § 2014.] 

Greater latitude is allowed in granting defense was set up and tried in such action 
new trials in such actions than in other ac- does not prevent the granting of a new trial: 
tions, though the discretion given the court Ibid.; BuenaVista County v. Iowa Falls & S. 
is a legal one: Whitev. Poonnan, 24-108. C. B. Co., 49-657. 

Such discretion may be reviewed on ap- The showing for a new trial in apart icu-
peal. But unless it appears that it has been lar case, lield sufficient: Floyd v. Hamilton, 
improperly exercised the action of the court 10-552. 
will not be reversed: Coleman v. Case, 66-534. These provisions do not apply in actions 

It cannot be said that the discretion of the to quiet title: Russell v. Nelson, 32-215. 
court has been improperly exercised in re- It is not contemplated by these statutory 
fusing a new trial unless it fairly appears provisions that the adverse party shall have 
that a different result could be reasonably notice of the application for a new trial, nor 
expected should a new trial be granted: Ibid, that he shall be allowed to controvert a show-

Where an appeal is taken from a judg- ing made therefor: Buena Vista County v. 
ment in an action of right, and the cause is Iowa Falls & 8. C. It. Co., 55-157. 
remanded from the supreme court to the Where action was brought in equity to 
lower court for judgment in accordance with redeem land from tax sale and deed on the 
its opinion, the judgment so rendered is a ground that no notice of the expiration of 
judgment of the lower court, and a new trial the time to redeem was given, held, that a 
may be gi'anted in the same manner as if no motion for new trial in such action was 
appeal had been taken: Butterjuld v. Walsh, brought under \ 1440, and not in pursuance 
25-263. of the provisions of this section, and that 

While these provisions apply to such ac- therefore notice of such motion was required: 
tions only, yet the fact that an equitable Callanan v. Lewis, 79-452. 

SEC. 4206. Notice. If the application is made after the close of the 
term at which the judgment was rendered, the party obtaining a new trial 
shall give the opposite party ten days' notice thereof before the term at 
which the action stands for trial. [C '73, § 3269; R., § 3585.] 

SEC. 4207. Purchaser not affected—execution. The result of a new 
trial, if granted at a term subsequent to the one at which the first trial was 
had, shall in no case affect the rights of third persons, acquired in good 
faith and for a valuable consideration after the former trial; but the party 
showing himself on the new trial entitled to lands which have thus passed 
to a good-faith purchaser, may recover his damages in the same or a subse
quent action against the other party, and the successful party in such new 
trial shall have an execution for the property, if the case requires it. [C. 
73,. §§ 3270-1'; R., §§ 3586-8; C'51, §§ 2015-17.] 

CHAPTER 3. 
OF ACTION FOR FORCIBLE ENTRY OR DETENTION OF REAL PROPERTY. 

SECTION 4208. Grounds. A summary remedy for forcible entry or 
detention of real property is allowable: 
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1. Where the defendant has by force, intimidation, fraud or stealth 
entered upon the prior actual possession of another in real property, and 
detains the same; 

2. Where a lessee holds over after the termination or contrary to the 
terms of his lease; 

3. Where the defendant continues in possession after a sale by fore
closure of a mortgage, or on execution, unless he claims by a title para
mount to the lien by virtue of which the sale was made, or by title derived 
from the purchaser at the sale; in either of which cases such title shall be 
clearly and concisely set forth in the defendant's pleading; 

4. For the non-payment of rent, when due. [C.73, §§ 3611-12; R., §§ 
3952-3; C'51, §§2362-3.] 

Threats sufficient to induce fear of violent 
ouster, held sufficient to bring- the case within 
corresponding provision, although personal 
violence was not threatened: Harrowv.Baker, 
2 G. Gr., 201. 

A tenant holding over after the expira
tion of his lease does not become a tenant at 
will, entitled to thirty days' notice to termi
nate such tenancy, but is entitled to only the 
three days' notice to quit: Kellogg v. Groves, 
53-395. 

Fraud in the execution of a lease under 
which defendant holds possession cannot be 
set up by him in justification for holding over 
after the expiration of such lease: Simons v. 
Marshall, 3 G. Gr., 502. 

The tenant of property sold under execu
tion can be put out of possession by the pro
visions of this section after the purchaser's 
right to possession under his deed becomes 
complete, notwithstanding such tenant may 
have sowed or planted crops which are not 
yet matured, they having been sowed or 
planted with knowledge that his right to 
possession would terminate before time for 
harvesting the same: Wheeler v. Kirkendall, 
67-612. 

Possession: The question involved in the 
action is the fact of possession alone, and not 
the right to possession. A person may ren
der himself liable to this action by entering 
on his own premises by force, fraud or stealth, 
even when he has the right to immediate 
possession: Stephens v. McCloy, 36-659; Ernsley 
v. Bennett, 37-15. 

The action may be brought by a tres
passer who has had possession, even against 
the real owner, who has forcibly and illegally 
turned him out of possession: Lorimier v. 
Lewis, Mor., 253. 

SEC. 4209. By legal representatives. The legal representative of a 
person who, if alive, might have been plaintiff may bring this action after 
his death. [C'73, § 3613; E., § 3954; C'51, § 2364.] 

By legal representatives is meant the ex- heir to bring such action exists without stat-
ecutor or administrator. The right of the utory enactment: Beezley v. Burgett, 15-192. 

SEC. 4210. Notice to quit. Before action can be brought in any 
except the first of the above classes, three days' notice to quit must be 

The right of a tenant to possession under 
a contract of lease, under which he has not 
had actual possession, cannot be asserted in 
this action: Krumweide v. Schroeder, 56-160. 

There may be possession in fact of unin-
closed or unimproved land, and such posses
sion may be protected by this action, which 
covers all cases of actual possession as dis
tinct from mere possession in law. To con
stitute such possession it is not necessary 
that the premises be surrounded with a 
fence or built upon: Langworthyv. Myers, 4-18. 

An assault and battery is not justifiable 
when made for the purpose of taking pos
session of a house of which another is already 
in peaceful possession: State v. McKiriley, 82-
445. 

The owner is liable for trespass in forci
bly entering upon the possession of one in 
possession, without regard to the title of the 
person thus in possession: Kimball v. Shoe
maker, 82-459. 

I t seems that a writ against one person 
claiming as tenant will not be valid as against 
another person claiming as an under lessee 
from such tenant if the under lessee was in 
possession before the commencement of the 
proceeding: State v. Smith, 70 N.W., 604. 

Where it was claimed that the defendant 
entered into possession by force or fraud or 
stealth, it is competent for defendant to show 
that he has been in possession for a term of 
years and that he has a lease from the party 
seeking to recover possession. Proof of such 
lease does not raise the question of title, such 
as to deprive the justice of jurisdiction: Ped-
dicord v. Küe, 83-542. 

Section considered: Jordan v. Walker, 52-
647. 

As to question of title, see \ 4216 and notes. 

given to the defendant in writing. [C. 
Under particular facts, held, that defend

ant went into possession as assignee of an 
unexpired lease, and not by stealth, and was, 
therefore, at the expiration of the lease, en
titled to three days' notice to quit: Gifford v. 
King, 54-525. 

73, § 3614; R., § 3955; C. '51, § 2365.] 
Proof of service of such notice by affidavit 

of a person not an officer, in the manner pro
vided for service of original notices by pri
vate persons, is not sufficient to entitle the 
notice to be received in evidence without 
further proof. The notice is not one in an 
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action, but one which forms the basis of a days prior to the expiration of the lease and 
private right, and mu3t be proved as any suit was brought the day after it expired, 
other matter in pais: Hollingsworth v. Snyder, held, that the notice was sufficient: McLain 
2-Í35. v. Calkins, 77-468. 

The fact that, instead of serving the three The three days' notice required to author-
days' notice to quit, service is made of a ize an action of forcible entry and detainer 
thirty days' notice to terminate a tenancy at against a tenant holding over after the ex-
will, as authorized by <j 2991, the case being piration of his lease may be given before the 
one in which no such thirty days'notice is expiration of the term: Drain v. Jacks, 77-629. 
necessary, will not render the proceedings The service of notice to quit is not the 
under such notice, after the expiration of commencement of the action, ancLif the time 
thirty days from the service thereof, void fixed in the notice for surrender of posses-
and without jurisdiction, but will be an ir- sion is after the expiration of thirty days 
regularity only: Shuver v. Klinkenberg, 67- peaceable possession as provided for in ? 4217 
54Î. the action will be ineffectual: Heiplev. Bein-

The three days' notice required in order hart, 69 N.W., 871. 
to authorize an action of forcible entry and The service of notice is in itself an evic-
detainer against a tenant holding over after tion, and a ter ant upon whom such notice is 
the termination of his lease may be given served by his landlord may peaceably relin-
"before the expiration of the term and more quish possession and sue the landlord for 
than three days before bringing action; and damages if the eviction is unlawful: Tarpy 
where such notice had been given thirty v. Blume, 70 N. W., 620. 

S E C 4211. Jurisdiction—transfer—appeal. The district and superior 
courts within the county, and justices of the peace within the township 
where the subject-matter of the action is situated, shall have concurrent 
original jurisdiction of actions for the forcible entry or detention of real 
property, and the court first acquiring- jurisdiction of an action therefor 
shall retain the same until judgment, unless it is transferred as hereinafter 
provided. By agreement of the parties, it may be transferred from a jus
tice's court to a superior or the district court, or from a superior to the dis
trict court, and all such actions in which judgment is rendered in a justice's 
court may be appealed to the district or superior court, as provided by law. 
[C.73, § 3616; R., § 3957; C'51, § 2367.] 

Under the Code of '73, Mid, that the dis- before the justice, and not on new issues: 
trict court could acquire no jurisdiction in Dicks v. Hatch, 10-380. 
such cases, not even by stipulation of the The allowance on appeal from judgment 
parties: Easton v. Fleming, 51-305; and there- of a justice of an amendment to the petition 
fore on appeal from the judgment of the jus- more particularly describing the property, 
tice the case should be tried as it was made but not in any way changing the issue, held not 

ground for reversal: Kuhn v. Kuhn, 70-682 

SEC. 4212. Petition—venue. The action must be by petition, which 
must be sworn to, and when brought before a justice of the peace, and there 
is none present or qualified to act in the township where the subject thereof 
is situated, it may be brought in any adjoining township in the county. In 
any such action a change of place of trial may be had as in other cases. [C. 
73, §§ 3615-16; R., §§ 3956-7; C. '51, §§ 2366-7.] 

A petition conforming in its averments to the requirements of the statute is sufficient 
Simons v. Marshall, 3 G. Gr., 502. 

SEC. 4213. Substi tuted service. Where it is made to appear by affi
davit that personal service of the original notice in such action cannot be 
made upon the defendant within the state, the same may be made by publi
cation, if in a court of record, or by posting, if in a justice's court, in the 
same manner and for the same length of time as is required in other cases 
where such substituted service may be made. 

SEC. 4214. Time for appearance. The time for appearance and plead
ing, if in justice's court, must be not less than two nor more than six days 
from the time of completed service of the notice. If in district or superior 
court, the same time as is required in ordinary actions. [C'73, § 3617; R., 
§ 3958; C. '51, § 2368.] 

The fact that the notice is served nine jurisdiction nor render its proceedings void, 
days before the time fixed for appearance in The notice will be defective only: Shuver v. 
justice's court instead of two to six days as Klinkenberg, 67-544. 
here provided will not deprive the court of 

109 
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SEC. 4215. Adjournment. No adjournment shall be made in justice's 
courts for more than ten days, except by consent of parties. [C.73, § 3618; 
R., §3959; C 5 1 , §2369.] 

SEC. 4216. Title not investigated—transfer. The question of title 
can only be investigated in the district court, and can be pleaded in a 
justice's court only as provided in subsection three of section forty-two 
hundred and eight of this chapter. When so put in issue in a justice's 
court, the justice shall forthwith, without further proceedings, certify the 
cause and papers, with a transcript of his docket, showing the reason of 
such transfer to the district court, where the same shall be tried on the 
merits. Such cause shall not be dismissed because of error in transferring 
the same. When title is put in issue, the cause shall be tried by equitable 
proceedings. The appearance term shall be the trial term, and no con
tinuance shall be granted for the purpose of taking the testimony in writing. 
Nothing herein contained shall prevent a party from suing for trespass or 
from testing the right of property in any other manner. [C. 73, § 3620- R., 
§3961; 0.'51, §2371.] 

The party who has been in possession can
not make use of such action instead of an ac
tion of right in order to have the right of 
possession determined: Settle v. Henson, Mor., 
111. 

Where defendant sets up a paramount 
title, or the question of title is otherwise in
volved the action cannot be maintained: 
Bosworth v. Farrenkottz, 4 G. Gr., 440. But 
see U 4505-6. 

Where the petition stated the title of 
plaintiff for the purpose of showing that de
fendant was a tenant holding over after the 
termination of a tenancy at will, held, that 
it did not thereby appear that title was in
volved: Jordan v. Walker, 52-647. 

Where defendant denied plaintiff's title, 
and averred title in himself, such answer 
not being in any way responsive to the peti
tion, and the averment being a mere conclu
sion of law, held, that no question of title was 
thereby raised: Jordan v. Walker, 56-686. 

SEC. 4217. Possession—bar. Thirty days' peaceable possession with 
the knowledge of the plaintiff after the cause of action accrues is a bar to 
this proceeding. [C.73 § 3621; R., § 3962; C. '51, § 2372.] 

Neither the good faith with which the de- edge of the landlord, his right to that action 
fendant went into possession, nor the fact is barred, even though he may not in fact 
that he made improvements on the property, have known that the right of possession had 
are material under this section, nor suffi- ceased to exist by reason of the breach of 
cient to constitute a defense in the absence the covenant, the fulfillment of which was 
of the kind and length of possession contem- required to make the possession rightful, 
plated: Fultz v. Black, 3-569. So, held, where the breach of covenant con-

For the purposes of the action of forcible sisted in the failure to pay taxes: Heyple v 
entry and detainer a landlord is presumed Beinhart, 69N.W.,871. 
to know whether his real property in the Service of notice to quit within thirty 
possession of another is held rightfully or days will not be sufficient if the action is not 
not, and if the possession is peaceable and commenced within that time: Ibid. 
uninterrupted for thirty days with the knowl-

SEC. 4218. No joinder or counter-claim. An action of this kind 
cannot be brought in connection with any other, nor can it be made the sub
ject of counter-claim. [C. 73, § 3622; R., § 3963; C. '51, § 2373.] 

SEC. 4219. Order for removal. The order for removal can be executed 
only in the daytime. [C.73, § 3622; R., § 3964; C. '51, § 2374.] 

SEC. 4220. Effect of appeal or w r i t of error. An appeal or writ of 
error, taken from the action of a justice of the peace in such action in the 
usual way, if the proper security is given, will suspend the execution for 
costs, and may, with the consent of the plaintiff, prevent a removal under 
execution, but not otherwise. [15 G. A., ch. 41; R., § 3965; C. '51, § 2365.] 

Where plaintiff alleged entry by defend
ant by fraud and stealth, and defendant, 
denying entry by fraud and stealth, alleged 
that he had entered and was in possession 
with permission of plaintiff under a contract 
of purchase, held, that this allegation did not 
raise a question of title, but was in effect a 
mere denial of plaintiff's allegations: Okson 
v. Hendrickson, 12-222. 

Proof of title is not admissible for the 

Eurpose of showing constructive possession 
i the absence of other evidence of possession: 

Stephens ». McCloy, 36-659. 
Where defendant continued in possession 

of land after the expiration of a lease, claim
ing that plaintiff had contracted to sell it to 
him, hela, that this did not raise an issue as 
to title, and was a proper defense: Hall v. 
Jackson, 77-201. 

See, also, § 4505. 
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Issuance and execution of an order of re- "Whether after appeal is taken he might hare 
moval, after judgment for plaintiff in such such injunction upon a showing that he will 
an action, should not be enjoined on the aver- sustain irreparable injury, quaere: Curd v. 
ment that defendant intends to appeal. Parrar, 47-504. 

SEC. 4221. Judgment. If the defendant is found guilty, judgment 
shall be entered that he be removed from the premises, and that the plain
tiff be put in possession thereof, and an execution for his removal shall 
issue accordingly", to which shall be added a clause commanding the officer 
to collect the costs as in ordinary cases. [C. 73, § 3619; R., §3960; C.'51, 
2370.] 

SEC. 4222. Resti tution. The court, on the trial of an appeal, may 
issue an execution for removal or restitution, as the case may require. [C 
73, § 3624; R., § 3966; C. '51, § 2376.] 

The fact that plaintiff has prosecuted to right to appeal in a former action for the 
judgment a second action of forcible entry same purpose in which he has been defeated: 
and detainer constitutes a waiver of his Liebuck v. Slahle, 66-749. 

CHAPTER 4. 
OF ACTION TO QUIET TITLE. 

• SECTION 4223. Who may bring action. An action to determine and 
quiet the title of real property may be brought by any one, whether in or 
out of possession, having or claiming an interest therein, against any per
son claiming title thereto, though not in possession. [C.73, §3273; R., § 
3601; C.'51, §2025.] 

Action to quiet title may be brought by a 
party out of possession against one in posses
sion. Plaintiff is not required to resort to 
an action for possession: Lewis v. Souk, 52-
11; Lees v. Wetmore, 58-170. 

And plaintiff may, in such case, also ask 
the recovery of possession: Lees v. Wetmore, 
58-170. 

But aside from statutory provision, a party 
not in possession cannot maintain an action 
to remove a cloud from his title: Harrington 
v. Cubbage, 3 G. Gr., 307. 

While an action to recover real property 
is the appropriate and most effectual remedy 
where defendant is in possession, neverthe
less in such cases an action to quiet title may 
be maintained: Lewis v. Souk, 52-11. 

In the federal courts a party out of posses
sion having the legal title cannot have such 
equitable relief, his remedy at law being suf
ficient: Whitehead v. Entwistk, 27 Fed., 778; 
Neumian v. Westcott, 29 Fed., 49. 

A party who has sold and conveyed all his 
interest in the title to land cannot thereafter 
maintain an action to quiet the title of the 
same: Adams County v. Burlington &M. B. B. 
Co., 39-507. 

One who has an equitable title to land may 
maintain an action to quiet title against one 
who has no right thereto, without first hav
ing his legal title perfected, as, for instance, 
by having the reformation of his deed in 
equity. But the purchaser of a void title has 
no equity as against a rightful claimant of 
the property: Banhin v. Miller, 43-11. 

Executors entitled to the possession and 
control of land for the purpose of carrying 
out the provisions of a will have sufficient 
interest to support this action: Laverty v. Sex
ton. 41-435. 

If a tax deed upon unoccupied land has 
been recorded, either the tax purchaser or 
the original owner may bring action against 
the other to quiet title within the five years 
limitation provided by g 1448: Barrett v. Love, 
48-103. 

One who does not show competent title in 
himself cannot have the title to property 
quieted as against the holder of a tax title, 
although the statutory period has run againbt 
an action by such tax title holder to assert 
his rights in the property: Varnumv. Shuler, 
69-92. 

A claimant of swamp lands by conveyance 
from the state may maintain this action to 
determine and quiet his interest, and is not 
limited to a remedy by application to the 
commissioner of the general land office and 
secretary of the interior: Snell v. Dubuque & 
S. C. B. Co., 78-88. 

The legatee of real property may maintain 
an action to quiet his title against the widow 
of testator claiming dower therein, when by 
reason of an ante-nuptial contract the widow 
has surrendered her dower right: Peet v. Peet, 
81-172. 

A plaintiff who is in actual possession, so 
that he cannot maintain ejectment, may still 
bring an action in equity to quiet his title, 
although an ejectment suit against him by 
other claimants is pending: Langstruat v. 
Nelson, 40 Fed., 783. 

So far as this section attempts to give an 
equitable remedy in cases where there is a 
legal remedy it is not applicable in the fed
eral courts so as to extend the equitable ju
risdiction of those courts and deprive a party 
of a jury trial: Whitehead v. Shattuck, 138 U. 
S., 146. 
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Where the evidence showed a contract 
between the defendant and plaintiff, who 
were father and son, by which defendant 
agreed orally with the plaintiff that plaintiff 
should remain and labor on defendant's farm, 
and receive one-half of the land therefor, and 
a subsequent settlement with plaintiff in 
which it was agreed that plaintiff should 
have the tract in controversy, to be conveyed 
to him, and plaintiff went into possession 
thereof and improved the same, claiming 
right and title thereto, held, that the court 
properly quieted the title of the premises in 
plaintiff: Quinn v. Quinn, 76-565. 

Under the facts of a particular case, held, 
that defendant having acquired his title after 
the commencement of the action and after 
the adverse claimant had been in possession 
for eight years, the title was properly quiet
ed against him: Soukupv. Union Inv. Co., 84-
448. 

A title acquired by adverse possession is 
sufficient to entitle the party to have the title 
quieted as against adverse claimants: Cramer 
v. Clow, 81-255. 

One who asks to have his title quieted to 
land claimed under a grant must establish 
title under such grant to the land claimed, 
and is not entitled to recover merely on 
failure of defendant to show any right to' the 
land claimed: Or ant v. Hemphill, 92-218. 

In this action the grantor of defendant is 
not a necessary party even though the de
fendant might have an action afterwards 
against his grantor for breach of warranty: 
Independent Dist. v. Gunn, 93-44. 

This section enlarges the jurisdiction of 
courts of equity in such cases in the follow
ing particulars: I t does not require that 
plaintiff should have been annoyed or threat
ened by repeated actions of ejectment; it 
dispenses with the necessity of his title hav
ing been previously established by law; the 
bill_ may be filed by a party having an 
equitable as*well as a legal title; it is not 
necessary that the plaintiff should be in 
possession of the land at the time of filing 
the appeal: Welirman v. Conklin, 155 U. S., 
314. 

Its provisions are not unconstitutional as 
infringing the right of jury trial: Ibid. 

Such an action may be maintainable in 
the federal courts only where plaintiff has 
no adequate remedy at law: J bid. 

The owner and possessor of real estate is 
entitled to go into equity to quiet his title 
against one who lays claim thereto and gives 
oat and claims that he has title: Standish v. 
Bow, 21-363. 

Where plaintiff had been in possession, 
under claim and color of title, at the time 
defendant acquired a void tax title, held, 
that plaintiff could recover and hold pos
session as against defendant holding under 
such void title, and be restored in equity to 
his rights, notwithstanding defects in his 
claim of title: Keokuk & B. M. B. Co. v. 
Lindley, 48-11. 

Where a bond for a deed had been ex
ecuted, and afterwards the agreement had 
been rescinded, but the bond was not deliverd 
up, held, that an action to quiet title as 
against the holder of the bond was proper: 
Smith v. Van Campen, 40-411. 

The owner of land who has remained in 
possession thereof for such length of time 
after the issuance of a tax deed that action 
by the holder of the tax title to recover pos
session is barred may maintain action against 
the holder of such tax title to remove the 
cloud caused by the tax deed, and such action 
will not be barred by the statute which bars 
an action for the recovery of real property 
sold for the non-payment of taxes: Peck v. 
Sexton, 41-566. 

Where defendant set up a tax deed, and 
plaintiff, in reply, alleged that defendant's 
rights thereunder were barred, held, that 
this did not amount to an admission by plain
tiff of defendant's title, and would not pre
vent a decree for plaintiff: Tabler v. Callanan, 
49-362. 

The fact of a cloud upon the title of prop
erty sold cannot be set up as ground for en
joining an action for the purchase money, 
but may perhaps be interposed to prevent 
the enforcement of the judgment when re
covered: Diets v. Mock, 47-451. 

This action can only be brought against 
a person claiming title (decided under Code 
of '51 and Revision): Fejerva)-y v. Lunger, 
9-159; Eldridge v. Kuehl, 27-160, 176. 

A railroad company to which land has 
been granted on condition may, after com
plying with the conditions of the g: ai*c,main-
tain an action to quiet the title, although no 
certificate or patent of the land has been 
issued to it: Cole v. Bes Moines Valley B. Co., 
76-185. 

In a particular case, held, that the title of 
the plaintiff was established as against that 
of the defendant, and that there were no 
laches on plaintiff's part such as to defeat 
his right to have his title quieted: Chase v. 
Kaynor, 78-449. 

Where plaintiff was negligent for more 
than thirty years before bringing action to 
quiet title, held, that his long delay in bring
ing the action, with knowledge of the adverse 
acts of those claiming under an unrecorded 
mortgage, given before he acquired title, 
would raise a strong presumption against 
him, and he would not be allowed to assert 
his claim adversely to those holding under 
the mortgage: Withetvw v. Walker, 81-651. 

Where a party had made redemption from 
a tax sale, receiving a certificate thereof, 
held, that he was not guilty of laches in pay
ing no attention to memoranda charging him 
with notice that another party had paid taxes 
or had a tax deed: Burke v. Cutler, 78-299. 

Under particular circumstances, Iield, that 
persons who became owners of land as heirs, 
during minority and while nonresidents, 
were not guilty of such laches as to defeat 
their right to have their title to the land 
quieted, nothing having been done by them 
tending to mislead others as to their rights: 
Carnes v. Mitchell, 82-601. 

Where it appeared that the adverse claim
ant in such case had expended money in 
protecting the title to the property, held, that 
it did not appear that the claims which were 
satisfied were claims which would have pre
vailed against plaintiffs' title, and that there
fore plaintiffs were not chargeable with such 
expense: Ibid. 
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In an action to quiet title, where plaintiff's held by a regular chain of conveyances from 
abstract stated that the deeds of conveyance said grantor, it was unnecessary for plaintiff 
from a certain grantor through intermediate to introduce the deeds in evidence, and the 
grantors to plaintiff were introduced in evi- appeal would not be dismissed because of 
dence, and where such statements were de- failure to do so: Cassidy v. Woodward^ 77-354. 
nied by the appellee, held, that as there was In an action to quiet title and for general 
an abstract of title showing the conveyances relief the court may give plaintiff a money 
as claimed, and oral evidence on the trial, to judgment, if that appears to be the relief to 
which there was no objection, by which it which he is entitled: 11er v. Oriswold, 83-442. 
was admitted or plainly shown that plaintiff 

SEC. 4224. Petition—notice. The petition therefor must be under 
oath, sotting forth the nature and extent of his estate, and describing the 
premises as accurately as may be, and that he is credibly informed and 
believes the defendant makes some claims adverse to the petitioner, and 
praying for the establishment of the plaintiff's estate, and that the defend
ant be barred and forever estopped from having or claiming any right or 
title to the premises adverse to the plaintiff. The notice in such action shall 
accurately describe the property, and, in general terms, the nature and 
extent of the plaintiff's claim, and shall be served as in other cases. [C. '73, 
§3274;R., §3602.] 

The action may, by statutory provision, Service by publication in an action to 
be brought against a nonresident defendant quiet title is good in cutting off the rights 
on notice by publication: Miller v. Davison, of a nonresident: Knudson v. Litchfield, 87-
31-435. A judgment in such case will bar 111. 
the nonresident, even though he has made A petition substantially embodying the 
no appearance, from afterward asserting his averments here mentioned, with a general 
right to the property in a federal court: prayer for equitable relief, will justify the 
Arndt v. Griyys, 134 U. S., 316; contra, Pitts granting of this relief, though it be not spe-
v. Clay, 27 Fed., 635. cifically asked: Paton r. Lancaster, 38-494. 

SEC. 4225. Disclaimer — costs. If the defendant appears and dis
claims all right and title adverse to the plaintiff, he shall recover his costs. 
In all other cases the costs shall be in the discretion of the court. [C. '73, § 
3275; R., § 3603.] 

In an action to quiet title and bar defend- seeks to have a cloud upon the title removed: 
ant from claiming any right or interest in Deacon v. Central Iowa Investment Co., 63 N. 
the property the provisions of this section as W., 673. 
to costs are applicable although plaintiff also 

SEC. 4226. Demand for quitclaim—attorneys' fees. If a party, 
twenty days or more before bringing suit to quiet a title to real estate, 
shall request of the person holding an apparent adverse interest or right 
therein the execution of a quitclaim deed thereto, and shall also tender to 
him one dollar and twenty-five cents to cover the expense of the execution 
and delivery of the deed, and if he shall refuse or neglect to comply there
with, the filing of a disclaimer of interest or right shall not avoid the costs 
in an action afterwards brought, and the court may, in its discretion, if the 
plaintiff succeeds, tax, in addition to the ordinary costs of court, an attor
ney's fee for plaintiff's attorney, not exceeding twenty-five dollars if there 
is but a single tract not exceeding forty acres in extent, or a single lot in a 
city or town, involved, and forty dollars, if but a single tract exceeding 
forty acres and not more than eighty acres; in cases in which two or more 
tracts are included that may not be embraced in one description, or single 
tracts covering more than eighty acres, or two or more city or town lots, a 
reasonable fee may be taxed, not exceeding, however, proportionately, 
those hereinbefore provided for. [25 G. A., ch. 103.] 

SEC. 4227. Equitable proceedings. In all other respects, the action 
contemplated in this chapter shall be conducted as other actions by equitable 
proceedings, so far as the same may be applicable, with the modifications 
prescribed. [C. '73, § 3276; R., § 3604; C. '51, § 2026.] 

The proceedings under these provisions An action to quiet title under the statute 
for quieting title are not special proceedings: is, in effect, an equity suit, and must be 
Miller ». Davison, 31-435. brought and determined as such: Balmear ». 

Otis, 4 Dillon, 558. 
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The provisions that, in an action to re
cover real property, plaintiff must rely solely 
on the strength of his own title (? 4184), and 
in regard to new trials in such actions (§ 4205), 
are not applicable in actions to quiet tit le: 
Iiussell v. Nelson, 32-215. 

Belief: Other equitable relief, as well as 
a decree quieting title, may be asked in the 
same petition: Buena Vista County v. Iowa 
Falls d- S. C. IÎ. Co., 49-057. 

A court of equity has jurisdiction to quiet 
title and to restrain those having adverse 
titles from setting them up against the par
amount title, but defects and irregularities 
in the title arising out of the official acts of 
the ministers of the law will not be cured. 
However, the action of the court in exercis
ing its power in such a case would not be 
void for want of jurisdiction, but merely 
erroneous: Stevenson v. Bonesteel, 30-286. 

In an action in chancery to quiet title the 
recovery of possession of the property may 
be awarded by the decree: Wyland v. Men
del, 78-739. 

Where plaintiff alleges a fee-simple title 
and claims to recover possession and his pe
tition is not denied, there is sufficient show
ing for rendering decree in his favor for the 
quieting of his title and the recovery of pos
session: Ibid. 

In an action to quiet title the claim of an 
easement should be setup: Smith v. Baldwin, 
85-570. 

Where a case stood upon a cross-bill to 
quiet title and a defense of an oral contract 
to convey, lield, that it was of equity jurisdic
tion, and a motion to transfer it to the law 
docket was properly overruled: Harlan v. 
Porter, 50-446. 

Unless it appears that the cloud upon 
plaintiff's title cannot be removed by an ac
tion of ejectment, or that the title could not 
be settled so as to prevent a multiplicity of 
suits without the aid of chancery, complain
ant will be left to his remedy, at law: Har
rington v. Cubbage, 3 G. Gr., 307. 

As the right of possession to property is 
something distinct from the title, it does not 
follow that, upon judgment for defendant for 
costs in an equitable action to set aside de
fendant's title, the defendant is entitled to 
the right of possession: Lombard v. Atwater, 
43-599. 

Where plaintiff claims in such an action 
that he is owner of the property, a judgment 
in his favor is an adjudication of any right 
of ownership thereto which defendant might 
have set up: Heed v. Douglas, 74-244. 

In this action the recovery of the posses
sion of the property may be awarded by de
cree: Wyland v. Mendel, 78-739. 

CHAPTER 5. 

OF ACTIONS TO ESTABLISH DISPUTED CORNERS AND BOUNDARIES. 

SECTION 4228. When allowed. "When one or more owners of land, 
the corners and boundaries of which are lost, destroyed or in dispute, desire 
to have the same established, they may bring an action in the district court 
of the county where such lost, destroyed or disputed corners or boundaries, 
or part thereof, are situated, against the owners of the other tracts which 
will be affected by the determination or establishment thereof, to have such 
corners or boundaries ascertained and permanently established. If any 
public road is likely to be affected thereby, the proper county shall be made 
defendant. [15 G. A., ch. 8, §§ 2, 4.] 

In what cases: It is only where the loca
tion of the government corner cannot be defi
nitely ascertained that a dispute as to a 
boundary line can possibly arise. If the 
corner has been obliterated or lost, then evi
dence of its time location may be heard by 
the commissioners, and upon a consideration 
of such evidence and a survey the disputed 
boundary is established by them: Mitcliell v. 
Wilson, 70-332. 

The fact that division lines have been 
established by a surveyor, where such action 
of the surveyor is disputed, does not prevent 
proceedings to fix such lines from being 
brought and the lines established under 
these provisions: Strait v. Cook, 46-57. 

These provisions are applicable to bound
aries and corners on county lines, and the 
adjacent tracts may or may not be in the 
same county as that of the petitioning pro
prietor: Tooman v. Hidlebaugh, 83-130. 

Order in a case appointing a commis
sioner to make a survey, etc., held proper, 

although defendant claimed adverse posses
sion up to the line insisted upon by him: 
Plank v. Beinhart, 81-756. 

Proceedings: Such proceedings are spe
cial proceedings triable on appeal like an 
ordinary action and not de novo: In re Har
rington, 54-33. 

Where the commissioners have deter
mined facts which render the final location 
of the corner a mere matter of measurement, 
they may properly postpone the expense of 
actual survey until the court acts upon their 
report: Ibid. 

The proceeding contemplated in this stat
ute is a summary proceeding designed to de
termine and locate the true division line be
tween land holders without issue in court or 
trial by jury: Gates v. Brooks, 59-510. 

The statute, although not contemplating 
trial by jury, is not unconstitutional on that 
account: Ibid.; Coombs v. Quinn, 66-469. 

Actions of this character not being triable 
de novo on appeal, the finding of the commis-
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sioners and court must have the force and 
effect of the verdict of a jury: Vittoe v. Rich
ardson, 58-575. 

The report of the commissioners cannot 
have the effect of the verdict of a jury. The 
commissioners are simply officers of the 
court, appointed for the purpose of aiding 
the court in establishing the true boundary 
line: MitcMl v. Wilson, 70-332. 

A proceeding to establish a lost corner is 
not triable de novo upon appeal, and the find
ing of the trial court will not be set aside for 
want of evidence, where the evidence is con
flicting: Bohall v. Neiwalt, 75-109. 

On an appeal from the judgment of a court 
establishing a lost corner, the report of the 
commissioner will be regarded as the verdict 
of a jury, and in determining whether the 
court properly set aside such report, and en
tered judgment in accordance therewith, the 
supreme court will determine whether there 
was such lack of evidence to support the find
ing of the commissioner as to justify the 
court in setting it aside: Yocum v. Saskins, 
81-436. 

Evidence in such a case as to the identifica
tion of a particular corner considered: Ibid. 

When a petition is presented to the court 
for the appointment of a commission under 
this statute, the court has jurisdiction to look 
into the nature of the controversy and dis
miss the petition if the controversy does not 
appear to be such as to justify the appoint
ment of a commission: Smith v. Scoles, 65-733. 

In a proceeding to establish a lost corner 
where the evidence was conflicting as to the 
location of the corner, held, that the rule in 
such cases is that courses and distances des
ignated by the field survey must yield to 
fixed monuments: Walrod v. Flannigan, 75-
365. 

In a proceeding under these statutory 
provisions to establish a corner, all the prop
erty owners affected thereby are not neces
sary parties: Rollins v. Davidson, 84-237. 

Misjoinder of parties will not defeat the 
action: Ibid. 

The true corners are where the United 
States surveyors in fact established them, 
whether such location is right or wrong, as 
shown by subsequent surveys. Therefore, 
evidence is admissible tending to show the 
presence of monuments at points claimed to 
be the section corners, and other monuments 
in the township, from which to ascertain and 
locate those in question: Ibid. 

When the corner as fixed by the govern
ment surveyor is found, or the place of its 
location identified, that will control, regard
less of the fact that the actual location of the 
corner may result in deflecting the section 
line from a straight course between the gov
ernment corners located east and west of the 
supposed lost corner. This proceeding is 
not instituted for the purpose of straighten
ing lines, but it is to ascertain the location 
in fact of the government corner: Doolittle v. 
Baiky, 85-398. 

SEC. 4229. Notice. Notice of such action shall be given as in other 
cases, and if the defendants or any of them are nonresidents of the state, 
or unknown, they may be served by publication as is orovided by law. 
[Same, § 2.] 

In such a proceeding, in order to warrant tion must appear from the record: Nessel-
service by publication as therein contem- road v. Parish. 52-269. 
plated, the facts authorizing such publica-

SEC. 4230. Pleadings—trial of issue. The action shall be a special 
one, and the only necessary pleading therein shall be the petition of plaintiff 
describing the land involved, and, so far as may be, the interest of the 
respective parties, and asking that certain corners and boundaries therein 
described, as accurately as may be, shall be established, and either the 
plaintiff or defendant may, by proper plea, put in issue the fact that cer
tain alleged boundaries or corners are the true ones, or that such have been 
recognized and acquiesced in by the parties or their grantors for a period of 
ten consecutive years, which issue may be tried before commission is 
appointed, in the discretion of the court. [Same, §§ 8, 4.] 

The petition should state the facts in dis- certain persons named as defendants were 
pute sufficiently to enable the court to deter
mine the nature of the controversy. If it 
does not, a motion for more specific state
ment will be proper. If the court errs in 
dismissing the petition, this action can be 
reviewed on appeal after its dismissal. The 
party would not have the right to commence 
a new proceeding on the same facts: Smith v. 
Scoles, 65-733. 

Where it was stated in a petition that 

the only persons that would be affected by 
the proceedings, and it appeared that but 
one of them had been served with a notice or 
had made appearance, held, that the court 
nevertheless acquired jurisdiction to appoint 
a commissioner as between the plaintiff and 
the defendant who appeared, unless it was 
shown that there were other persons who 
were necessary parties: Nesselroad v. Parish, 
59-570. a 

SEC. 4231. Commissioners. The court in which said action is brought 
shall appoint a commission of one or more disinterested surveyors, who 
shall, at a date and place fixed by the court in the order of appointment, 
proceed to locate the lost, destroyed or disputed corners and boundaries. 
[Same, § 3.] 
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SEC. 4232. Oath—assistants. The commissioners so appointed shall 
subscribe and file with the clerk, within ten days from the date of their 
appointment, an oath for the faithful and impartial discharge of their 
duties, and shall have the power to appoint necessary assistants. [Same. J 

SEC. 4233. Hearing. At the time and in the manner specified in the 
order of court, the commission shall proceed to locate said boundaries and 
corners, and for that purpose may take the testimony of witnesses as to 
where the true boundaries and corners are located, and, if that issue is pre
sented, shall also take testimony as to whether the boundaries and corners 
alleged to have been recognized and acquiesced in for ten years or more 
have in fact been recognized and acquiesced in, and, if it finds affirmatively 
on such issue, shall incorporate the same into the report to the court. 
[Same.] 

Commissioners appointed in this proceed
ing need not notify defendant of the time of 
making the survey, but if they fail to notify 
him so that he can offer evidence, and ma
terial evidence is thus omitted to his pi'eju-
dice, the report should be rejected: Nessel-
road v Parrish, 52-269. 

Notice of the meeting of the commission
ers, survey and the taking of evidence is not 
jurisdictional, and where it appeared that a 
party had ample opportunity to be heard, 
and to introduce evidence if he had seen fit, 
held, that the judgment would not be se
aside for want of the showing of formal not 
tice: Neary v. Jones, 89-556. 

The evidence, plat and survey accompany
ing the report is a part of it and becomes of 
record in the same manner as the report, 
and therefore it is not necessary that they 
be preserved by a bill of exceptions: Davis v. 
Curtis, 68-66. 

I t was not the intention of the legislature 
to impose upon the commissioners the trial 
of the question of adverse possession of lands, 
and where they find no marked government 
corner, but do find one that has been ac
quiesced in by the adjoining proprietors for 
ten years, they should report that fact to the 
court, and it should be the end of the pro
ceeding: Ibid. 

SEC. 4234. Adjournments—report. The proceedings may be ad
journed by the commission from time to time as may be necessary, but the 
survey and location of the corners and boundaries must be completed and 
the report thereof filed with the clerk of the court at least ten days before 
the first day of the term next following that of its appointment, unless there 
are good and sufficient reasons for delay. [Same.] 

SEC. 4236. Exceptions—hearing in court. At the term of court 
after such report is filed, any party interested may file exceptions thereto 
before noon of the second day of the term, and the court shall hear and 
determine them, hearing evidence in addition to that reported by the com
mission, if necessary, and may approve or modify such report, or again 
refer the matter to the same or another commission for further report. 
[Same, § 4.] 

The court is authorized on hearing the 
report of the commissioner to strike out evi
dence reported and confirm his report upon 
the remaining evidence without resubmit
ting it to the commissioner: Caldwellv. Nash, 
68-658. 

At any time before the final submission of 
the cause, the court may, at least upon proper 
showing, receive any evidence tending to 
show the location of the corner and the 
boundary line, and in its discretion it may 
set aside the report of the commissioners and 
make a new reference to the same or other 
commissioners to consider the new evidence 
together with what had been previously 
taken, and, if deemed necessary, to make 
another survey: Mitchell v. Wilson, 70-332. 

The court may set aside the conclusions 
of a commissioner and reach a different re
sult from that of the commissioner, if i t has 
the testimony before it. Undei\ such, (cir
cumstances it would not be proper to^efer the. 
case back to the commissioner: VÓoXmlé v. 
Bailey, 85-398. . 

In a proceeding to establish a lost corner 
the cost should be apportioned among all 
the parties according to their interest, and 
not according to the benefits which result 
from the suit: Bohall v. Neiwalt, 75-109. 

In this proceeding the court may consider 
and receive evidence in support of a claim, 
that the true boundary line by reason of ad
verse possession is different from the bound
ary line according to the original govern
ment survey. The proceeding is not to 
establish corners and lines which do not de
termine the rights of the parties: Williams 
v. Tschantz, 88-126. 

This is a proceeding to fix the line, and 
determine the rights of the parties, not only 
with reference to location of government 
corners, but as to lines as they may have 
been established on adverse possession, or 
by action and acquiescence of parties: Neary 
v. Jones, 89-556, 

The land is not to be resurveyed as if there 
had been no survey, but the original survey 
is to be restored in such manner that the 
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different tracts affected thereby shall bear The true method of establishing a lost 
the same relation to each other as by the corner in a particular case considered: 
original survey: Moreland v. Page, 2-139: Anderson v. Peterson, 74-482. 
Newcomb v. Lewis, 31-488. 

SEC. 4236. Corners and boundaries established. The corners and 
boundaries finally established by the court in such proceeding, or on appeal 
therefrom, shall be binding upon the parties as the corners or boundaries 
which had been lost, destroyed or in dispute, but if it is found that the 
boundaines and corners alleged to have been recognized and acquiesced in 
for ten years have been so recognized and acquiesced in, such recognized 
boundaries and corners shall be permanently established. [Same.] 

The corners and boundaries which have are to be adhered to: Williams v Tschantz, 
been recognized by the parties for ten years 88-126. 

SEC. 4237. Appeal. There shall be no appeal in such proceeding, 
except from final judgment of the court, taken in the time and manner that 
other appeals are, and heard as in an action by ordinary proceedings. [Same. ] 

SEC. 4238. Costs. The costs in the proceeding shall be taxed as the 
coui't shall think just, and shall be a lien on the land or interest therein 
owned by the party or parties against whom they are taxed, so far as such 
land is involved in the proceeding. [Same.] 

SEC. 4239. Agreements. Any lost or disputed corner or boundary 
may be determined by written agreement of all parties thereby affected, 
signed and acknowledged by each as required for conveyances of real estate, 
clearly designating the same, and accompanied by a plat thereof, which 
shall be recorded as an instrument affecting real estate, and shall be bind
ing upon their heirs, successors and assigns. [Same, § 1.] 

CHAPTER 6. 

OF PARTITION. 

SECTION 4240. By equitable proceedings —no joinder or counter
claim. The action for partition shall be by equitable proceedings, and no 
joinder or counter-claim of any other kind shall be allowed therein, except 
to perfect or quiet title, to declare and enforce liens between the parties 
to the action, and except as provided by this chapter. [C. 73, § 3277; R., § 
4178.] 

Partnership: Where land belongs to a much, of the realty must be sold for the pay-
partnership a partner has no such interest ment of debts: Thomas v. Thomas, 73-657. 
therein as to entitle him to an action for par- Life tenant and reversioner: Partition 
tition: Pennybaeher v. Leary, 65-220. can be had only when the parties are joint 

Water power: A water power owned in owners or tenants in common, and therefore 
common is subject to partition: Doan v. Met- there is no authority to grant a partition as 
calf, 46-120; Cooper v. Cedar Bapids Water between a life tenant and the owners of the 
Power Co., 42-398. reversion: Smith v. Runnels, 65 N. W., 1002. 

"While there may be partition of a water Heirs: A partition of the lands of an es-
power owned in common, yet if such parti- tate should not be ordered until it is deter-
tion in kind can only be effected by means of mined that the personal estate is sufficient to 
a large expenditure, it is error to order such pay the debts, but an action may be com-
expenditure made, and charged to the inter- menced before that time, and if it does not 
ests of the respective parties, but a sale and appear, when partition is made, that it will 
division of the proceeds should be ordered: be necessary to resort to the real estate to 
Brown v. Cooper, 67 N.W., 378. pay the debts, the decree partitioning the 

Dower: In action for partition the dis- lands will not be disturbed: Snyder v. Snyder, 
tributive share of the widow may be deter- 75-255. 
mined and set off, and proceedings for ad- There should not be a decree of partition 
measurement of dower are not exclusive, as between the heirs until it has been deter-
But partition should not be brought to com- mined that it will not be necessary to sell 
pel an election between the homestead and a the land for the payment of debts of the es-
distributive share of the property until it has tate of decedent, but an action for partition 
been determined whether any, and if so, how will not be premature if brought before the 
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"While it is the general rule that a tenant 
in common cannot make his co-tenant liable 
for improvements made upon the land with
out the consent of the latter, still such im
provements may be taken into consideration 
by a court of equity in making partition that 
justice be done between the parties in in
terest: Tan Ornierv.Harley, 71N.W., 241. 

I n severalty: Partition cannot be had of 
real estate owned in severalty by several 
owners, for the purpose of determining metes 
and bounds of the several portions: Johnson 
v. Moser, 72-523. 

Joinder; counter-claim: This section does 
not prevent a defendant in a foreclosure pro
ceeding from asking relief which involves 
the partition of the land covered by the lien: 
Hammond v. Perry, 38-217. 

So, also, a claim of defendants against 
plaintiff, for rent, damages, etc., pertaining 
to the property, may be set up in the answer 
and should be heard: MetcalJ v. Hoopingard-
ner, 45-510. 

But an agreement entered into by a son 
to pay a certain mortgage on his parents' 
property, the proceeds of which were ad
vanced to him, held not to be after the par
ents' death such a lien on the son's share as 
could be set up against him in a proceeding 
under the statute for the partition of the 
property. But the obligation of such a son 
to pay taxes on said land, under the lease of 
the same to him, is such a lien as can be set 
up as a counter-claim against a grantee tak
ing with notice of such agreement: Rider v. 
Clark, 54-292. 

V 

liability of the land for debts is settled: Clar
ity v. Slieridan, 91-304. 

A partition of real property among heirs 
should not be decreed within one year after 
notice of administration, as within that time 
the executor may ask for the sale of the land 
for the payment of debts under <¡ 3323. But 
after the expiration of one year the pre
sumption is that the land is not needed for 
that purpose, and partition can properly be 
made, unless it be shown in defense that 
there is not enough personal property to pay 
debts, and that the executÓT still has an 
equitable right to sell the land to meet the 
liabilities of the estate: Minear v. Hogg, 63 
N.W.,444. 

In an action in equity to partition certain 
real estate wherein some of the defendants 
pleaded advances made by their ancestors to 
the plaintiffs and the other defendants, and 
asked that these advancements be taken into 
account in making the partition, it was held, 
that parol evidence was admissible to show 
that the property described in the deeds 
was given by way of advancement, and 
should be taken into account in distributing 
the estate: Finch v. Garrett, 71 N.W., 429. 

Tenants in common: Where one of three 
tenants in common, believing himself to be 
the sole owner of a certain tract of land, 
made valuable improvements thereon and 
occupied the same undisturbed for twenty 
years, in an action for partition, held, that 
he was entitled to the value of the improve
ments as against the other tenants: Killmer 
v. Wuehner, 79-722. 

SEC. 4241. Petition. The petition must describe the property and 
respective interests of the several owners thereof, if known. If any inter
ests, or the owners of any interests, are unknown, contingent or doubtful, 
these facts must be set forth in the petition with reasonable certainty. [C. 
73, §3278; E., §§3606-7; C 5 1 , §§2028-9.] 

Where a cause has been tried upon other insufficient petition. These provisions as to 
issues and upon evidence introduced that is the petition are mandatory: t>arr v. Darr, 71 
clearly incompetent under issues for parti- N. W., 419. 
tion, a partition cannot be granted upon such 

SEC. 4342. Abstract of title. The plaintiff shall attach to his petition, 
and the defendant to his answer, if he claims title, an abstract of the title 
relied on, showing from and through whom it was obtained, and the books 
and pages in which the same appears of record. If such title, or any por
tion thereof, is not in writing or does not appear of record, such fact shall 
be stated in the abstract, and either party shall furnish the adverse party 
with a copy of any unrecorded conveyance, or with a reasonable excuse for 
not so doing, within a reasonable time after demand therefor. No written 
evidence of title shall be introduced on the trial unless it has been suffi
ciently referred to in such abstract which, on motion, may be made more 
specific, and may be amended as other pleadings. [C. '73, § 3279.] 

Where defendant claims under the same ground of the want of a sufficient showing of 
title as that asserted by plaintiff, he cannot title: Shane v. McNeill, 76-459. 
question plaintiff's right to relief on the 

SEC. 4243. Contingent interests. Persons having apparent or con
tingent interests in such property may be made parties to the proceedings, 
and the proceeds of the property so situated, or the property itself in case 
of partition, shall be subject to the order of the court until the right 
becomes fully vested. The ascertained share of any absent owner shall be 
retained, or the proceeds invested for his benefit, under like order. [O. '73, 
§ 3280; R., §§ 3647-8; C. '51, §§ 2069-70.] 
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SEC. 4244. Lien creditors. Creditors having a specific or general lien 
upon the entire property may be made parties at the option of the plaintiff 
or defendant. [C. '73, § 3281; R., § 3608; C. '51, § 2030.] 

SEC. 4246. Answer . The answers of the defendants must state, among 
other tilings, the amount and nature of their respective interests. They 
may deny the interest of any of the plaintiffs, and by supplemental plead
ing, if necessary, may deny the interest of any of the other defendants. [C. 
73, § 3282; R., § 3610; C'51, § 2032.] 

SEC. 4246. Issues—trial—costs. Issues may thereupon be joined and 
tried between any of the contesting parties, the question of costs on such 
issues being regulated between the contestants agreeably to the principles 
applicable to other cases. [C. 73, § 3283; R., 3612; C. '51, § 2034.] 

Section applied as to costs: Finch v. Garrett, 71 N. W., 429. 

SEC. 4247. Reference to ascertain incumbrances. Before making 
any order of sale or partition, the court may refer to the clerk or a referee 
to report the nature and amount of incumbrances by mortgage, judgment 
or otherwise upon any portion of the property. [0.73, § 3284; R., §§ 3623-4; 
C'51, §§2045-6.] 

SEC. 4248. Proof of incumbrances. The referee shall give the par
ties interested at least five days' notice of the time and place when he will 
receive proof of the amounts of such incumbrances. [C.'73, § 3285; R., § 
3625; C. '51, § 2047.J 

SEC. 4249. I ssue as to incumbrances. If any question anses as to 
the validity or amount of an incumbrance, or the payment of the same, the 
court may direct an issue to be made up between the incumbrancer and an 
owner, and an adjudication thereon shall be decisive of their respective ' 
rights; and, upon a sale, it may order the money to be retained or invested to 
await final action in relation to its disposition, and notice thereof to be forth
with given to the incumbrancer unless he has already been made a party. 
{C. 73, § 3286; R., §§ 3628-9; C. '51, §§ 2090-1.] 

The holder of a mortgage not made a of a mortgage on part of the land and the 
party to the proceedings does not lose his mortgage was subsequently foreclosed, held 
lien on the premises: Lewis v. Atkinson, 15- under the circumstances not to be error to 
361. set aside the partition and make a new one: 

Where partition was made in ignorance Bridges v. Howard, 18-116. 

SEC. 4260. Undivided interests. If the lien is upon one or more 
undivided interests, the holder thereof shall be made a party, and the lien 
shall, after partition or sale, remain a charge upon the particular interests 
or the proceeds thereof, but the amount of costs is a charge upon those inter
ests, paramount to all other liens. [C. 73, § 3287; R., § 3609; C'51, § 2031.] 

When liens exist on some of the shares, a creditor had, pending the partition pro-
the lienholders should be made parties, and ceeding, levied an attachment on an undi-
an account of the amount due on their liens vided interest in the property and had 
should be taken before order of sale (when recovered judgment and bought in such un-
sale becomes necessary), in order that a pur- divided interest at execution sale under the 
chaser shall know just the extent of the liens judgment, held, that he was not a mere lien 
and their rate of interest, and that the in- holder entitled to reimbursement out of the 
terest of the respective parties and all the proceeds of the sale of the property which 
parties may be protected: Metcalfv. Hoopin- was to be partitioned (partition having 
gardner, 45-510. proved impracticable), but was entitled as 

A party who has acquired a lien on an owner to the entire share falling to the per-
undivided interest in the property may be son whose interest he had bought: Arlington 
made a party to the proceeding, but where v. Nash, 80-488. 

SEC. 4261. Not to delay distribution. The proceedings in relation 
to incumbrances shall not delay the distribution of the proceeds of other 
shares not affected thereby. [C. 73, § 3288; R., § 3631; C. '51, § 2053.] 

SEC. 4262. Confirmation. After all the shares and interests of the 
parties have been settled in any of the methods aforesaid, decree shall be 
rendered establishing the rights of the parties, confirming the shares and 
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interests of the owners of the lands, and directing partition to be made 
accordingly. [C. 73, § 3289; E., § 3615; C. '51, § 2037.] 

In an action for partition where one of 

<3nJ^\> 

These provisions clearly imply that par
tition is admissible only between persons 
owning undivided interests, that is, joint 
owners or tenants in common: Johnson v. 
Moser, 72-523. 

Any claim to the property not set up by 
a party to the suit before judgment is barred. 
Nor can a party afterwards set up a different 
z'igiit to the property than that claimed in 
the suit: Olver v. Montgomery, 39-601. 

In a partition suit, where the court did 
not acquire jurisdiction of all the parties in
terested in the real estate, held, that the pro
ceedings were not void or voidable as to 
those who were actually or constructively in 
court: Williams v Westcott, 77-332. 

Where certain parties to the suit ac
quiesced in the proceedings by accepting and 
receipting for their share of the proceeds, 
held, that one to whom they had conveyed 
their interest in the land, who had knowl
edge of the facts, was estopped from question
ing the validity of the proceedings: Ibid. 

SEC. 4253. Partition—referees 
decree, the court shall appoint referees to make partition, unless the par
ties agree to a sale of the property, or where it is shown that the prop
erty cannot be equitably divided into the requisite number of shares, a sale 
shall be ordered. Three referees shall be appointed to make partition, 
unless the parties to the suit agree to a less number, but where it is shown 

(Vu ¿that partition cannot be made and a sale is ordered, the court may fix the 
I * 'number. [C.73, § 3290; R., §§ 3616, 3618-19; C. '51, §§ 2038, 2040-1.] 

depriving a party of his property without due 
process of law: Metcalf v. IIoopingardnerr 
45-510. 

When parties by contract assume the re
lation of tenants in common in real estate, 
the law fixes their respective rights, one of 
which is that the partnership may be dis
solved, so to speak, and that, if necessary, 
the common property may be sold and the 
proceeds divided: Ibid. 

The court may order a sale of the prop
erty, even where it is capable of being di
vided, if the division will materially dimin
ish the value: Bransconibv. Gillian, 55-235. 

several co-plaintiffs dismissed the action as 
to herself, having sold her interest in the 
property, but, notwithstanding the dis
missal, judgment was ordered confirming 
the shares as alleged and for partition, held, 
that the plaintiff dismissing was not a party 
when the order for partition was made and 
was not bound thereby, and her assignee 
would not be bound merely by virtue of the 
assignment: OcJieltree v. Hill, 77-721. 

Partition proceedings operate as a convey
ance of the land to the person to whom the 
portions ai-e awarded: Bur dick v. Chicago, M. 
& St. P. M. Co., 87-384. 

An appeal may be taken from a decree 
settling the rights and interests of the par
ties. Such decree is in that respect final: 
Williams v. Wells, 62-740. 

A party who is by the decree, adjudged 
to have no interest in the property may ap
peal from such decree as à final judgment as 
to himself: Bamsey v. Abrams, 58-512. 

appointed. Upon entering such 

Where the shares of the parties or the 
description thereof is not settled by law, or 
by consent, referees are necessary. So held 
in an action for the partition of water power: 
Doan v. Metcalf, 46-120. 

The power of the legislature to provide 
that the shares of all parties of property 
owned in common shall be sold where a divi
sion thereof cannot be made has been too 
long acquiesced in to be now called in ques
tion. The owner of an undivided interest 
has the right at any time to have partition 
made, and if the premises cannot be divided 
by metes and bounds, he has the right to 
compel a sale, and such proceeding is not 

SEC. 4264. Shares marked out. When a partition is ordered, the 
refei*ees must mark out the shares by visible monuments, and may employ 
a competent surveyor and assistants to aid them therein, if necessary. [C. 
73, § 3291; R., § 3637; C'51, § 2050.] 

SEC. 4255. Report of referees. The report of the referees must be in 
writing, signed by them, and must describe the respective shares with 
reasonable particularity, and be accompanied by a plat of the premises, and 
must allot the shares to their several owners. [C. 73, § 3292; R., § 3638; C. 
'51, §§ 2060-1.] 

SEC. 4256. Special allotments. For good and sufficient reasons 
appearing to the court, the referees may be directed to allot particular por
tions of the land to particular individuals. In other cases the shares must 
be made as nearly as possible of equal value. [C.73, §3293; R., § 3617; C. 
'51, § 2039.] 

I t is a good and sufficient reason for allot
ting a particular portion to one tenant in 
common that he has acquired a homestead 

in that portion of the undivided premises, or 
has made valuable improvements thereon: 
Thorn v Thorn, 14-49. 
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The doctrine that where a tenant in com
mon lays out money in improvements he 
must be compensated therefor before parti
tion is made, or receive in the petition the 
portion so improved, is not applicable to 
cases where the other tenants in common 
contributed to the improvements: Conrad v. 
Starr, 50-470. 

In making a final settlement and division 
between tenants in common the court will 
look into the peculiar circumstances, and 
will protect one of the tenants who has made 
improvements on a portion of the premises 
by allowing him for such improvements, and 
if the land is partitioned may allow him the 
particular property upon which the improve
ment was made as a portion of his share: 
Cooper v Frederick, 4 G. Gr., 403. 

SEC. 4267. Par t i t ion of par t . When pai-tition can be conveniently-
made of part of the premises, but not of all, one portion may be partitioned 
and the other sold, as provided in this chapter. [C.73, § 8294; R., § 3640; 
C 5 1 , §2062.] 

SEC. 4258. Repor t set aside. On good cause shown, the report may 
be set aside and the matter again referred to the same or other referees. 
[C'73, § 3295; R., § 3641; C'51, § 2063.] 

Upon setting aside the referee's report law or the agreement of the parties. The 
court should not for itself in such a case, try 
issues of fact, no agreement for trial in that 
form having been made: Lyons v. Harris, 73-
292. 

the case may again be referred to the same 
or any other referee. If the case is not again 
sent to a referee a new trial should be 
granted and the case again tried upon the 
issues of fact in the manner determined by 

SEC. 4259. Judgment . Upon the report of the referees being approved, 
a decree shall be rendered confirming the partition and apportioning the 
costs as herein provided, entering judgment therefor. [C. '73, § 3296; R., § 
3642; C. '51, § 2064.] 

A judgment in partition proceedings op
erating as a conveyance is to be construed 
by the same rules which apply to ordinary 
conveyances. Therefore if the estate cre
ated would be " in entirety " if held under 
an ordinary deed, so it must be under the 
judgment: Hoffman v. Stigers, 28-302. 

An interlocutory decree establishing and 
confirming the interests of the various par
ties, and appointing referees to make parti
tion, is not conclusive as to whether partition 
should be made in kind or the property be 
sold and the proceeds divided. I t may be 

that the referee shall find it impracticable 
to make division: Brown v. Cooper, 67 N.W., 
378. 

In an action for the partition of water 
power, where it appeared that partition was 
impracticable without large expenditure in 
the improvement of the power, lield, that it 
was error for the court to order such expend
iture to be made and charged up to the own
ers of the respective interests, and that the 
case was one where a sale and distribution 
of the proceeds should have been ordered: 
Ibid. 

SEC. 4260. Costs. All the costs of the proceedings in partition shall 
be paid, in the first instance, by the plaintiffs, but eventually by all the parties 
in proportion to their interests, except costs which are created by contests. 
[C'73, § 3297; R., § 3645; C'51, § 2065.] 

In an action for partition, a defendant very critical view of the proceedings; the 
who disclaims any r ight or interest in or • 
title to the premises at the time the action 
is brought, or afterwards, and does not ap
pear to be in possession or acting inconsist
ently with the disclaimer . i s entitled to be 
dismissed with bis costs: Urban v. Hopkins, 
17-105. 

In determining whether there was a con
test respecting the extent of the plaintiff's 
share, so as to affect the question of costs, 
the court will not be justified in taking a 

SEC. 4261. At torneys ' fees. In 

question is whether there was practically a 
contest; and if the parties actually engaged 
in such contest, whether regularly raised in 
the pleadings or not, that fact is sufficient to 
control the question of costs: Duncan v. 
Duncan, 63-150. 

The contest here referred to relates to 
issues made by the pleadings in reference to 
the respective interests of the parties: Finch 
v. Garrett, 71 N. W., 429. 

actions for partition of real estate, 
when a decree ordering partition or sale is rendered, there shall be taxed 
in favor of plaintiff's attorney, as costs in the case, an attorney's fee; but in 
no case shall the amount so taxed exceed the following, to wit: for the first 
two hundred dollars or fraction thereof, ten per cent. ; for the next three 
hundred dollars, five per cent. ; for the next five hundred dollars, three per 
cent. ; and for all excess over above amounts, one per cent, of the value of 
the property partitioned. Such value to be determined by the court or 
the appraisement, or by the sale when sale is ordered. [20 G. A., ch. 184.] 
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Where an action was brought in form for their interest. Attorney fees, however, for 
partition, but in fact to determine the title to services rendered in the determination of is-
real estate which was in dispute, lield, that sues wherein the title to, or some interest in 
the fees of plaintiff's attorney could not be the property, is in controversy should not be 
taxed as a part of the costs: McClain v. Mo allowed nor taxed as part of the costs: Evcr-
CMn, 52-2Ï2. ett v. Croi-krcy, 69 N.W., 1125. 

This section contemplates the payment of Attorney fees in partition proceedings 
plaintiff's attorneys for services essential to should not be taxed in cases where there is a 
the accomplishment of actual partition of the contest: Finch v. Garrett, 71 N.W., 429. 
real estate by the parties in proportion to 

SEC. 4262. Sate—referees to give bond. Before selling, the referees 
shall give a bond in a penalty to be fixed by the court, payable to the parties 
who are entitled to the proceeds, with sureties to be approved by the clerk, 
conditioned for the faithful discharge of their duties. At any time there
after, the court may require further and additional security, and upon fail
ure of the referees to comply with such order they may be removed by the 
court and others appointed, and the court may at any time, for satisfactory 
reasons, remove them and appoint others. [C.73, § 3298; R., § 3620; C. '51, 
§2042.] 

Where the owner of one of the shares can- his bond for the money so deposited. I t is 
not be found, the court may order his share not necessary that the referees be continued 
of the proceeds to be deposited with the clerk for the purpose of havingcustody of such 
until some one establish his right thereto, proceeds: Walters-Cates v.tVükinson, 92-129. 
and the sureties of the clerk will be liable on 

SEC. 4263. Notice of sale. The same notice of sale shall be given as when 
lands are sold on execution by the sheriff, and the sale shall be conducted 
in like manner. [21 G. A., ch. 130; C.73, § 3299;R., §3621; C'15, §2043.] 

SEC. 4264. Private sale—appraisement. Whenever in the discretion 
of the court such lands can be disposed of to better advantage and with less 
expense at private sale than in the manner above provided, they may be 
sold on such terms as are ordered by the court, but in such case they shall 
be appraised by three disinterested freeholders to be appointed by the court, 

/ and sold for not less than the appraised .value. [21 G. A., ch. 130; R., § 
>' 3621; C. '51, §2043.] 

SEC. 4265. Report of sale. After completing said sale, the referees 
must report their proceedings to the court, with a description of the differ
ent parcels sold to each purchaser and the price bid therefor, which report 
shall be filed with the clerk. [C. 73, § 3300; R., § 3622; C. '51, § 2044.] 

SEC. 4266. Conveyance. If the sale is approved and confirmed by the 
court, an order shall be entered directing the referees, or any two of them, 
to execute conveyances; but no conveyances can be made until all the money 
is paid, without receiving from the purchaser a mortgage on the land so 
sold, or other equivalent security. [C.73, § 3301; R., § 3633; C'51, § 2055.] 

The approval of the sale is essential, and judicial sale, in partition, for a considera-
inadequacy of price alone is sufficient to tion induced other persons intending to bid 
justify the court in refusing its approval: from so doing, the sale and approval of the 
Loyd v. Loyd, 61-243. court will be set aside _for fraud: Fleming's 

Where it appears that the purchaser at a Heirs v. Hutchinson, 36-619. 

SEC. 4267. Validity. Such conveyances, being recorded in the county 
where the premises are situated, shall be valid against all subsequent pur
chasers, and also against all persons interested at the time, who were made 
parties to the proceedings in the mode pointed out by law. [C. 73, § 3302; 
R., §3634; C'51, §2056.] 

SEC. 4268. When parties are married. If the owner of any share 
thus sold has a husband or wife living, and if such husband and wife do not 
agree as to the disposition that shall be made of the proceeds of such sale, 
the court must direct it to be invested in real estate, under the supervision 
of such person as it may appoint, taking the title in the name of the owner 
of the share sold as aforesaid. [C.73, § 3303; R., § 3635; C'51, § 2057.] 

SEC. 4269. Sales disapproved. If the sales are disapproved, the 
money paid and the securities given must be returned to the persons respec
tively entitled thereto. [C. 73, § 3304; R., § 3636; C'51, § 2058.] 
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SEC. 4270. Security to refund money. The court in its discretion 
may require all or any of the parties, before they receive the moneys aris
ing from any sale authorized in this chapter, to give satisfactory security 
to refund the same, with interest, in case it afterward appears that such 
parties were not entitled thereto. [C.73, § 3305; R., 3632; C'51, § 2054.] 

This section does not authorize the giving tate which might be enforced by the sale of 
of a bond by the heirs who seek partition to the land: Clarity v. Sheridan, 91-304. 
secure the payment of claims against the es-

SEC. 4271. Life estates. If a tenant for life or years is entitled as such 
to a part of the proceeds of sale, and the parties cannot agree upon a sum 
in gross which they will consider an equivalent for such estate, the court 
shall direct the avails of the incumbered property to be invested, and the 
proceeds to be paid to the incumbrancer during the term of the incum
brance. [C. 73, § 3306; R., § 3630; C'51, § 2052.] 

"Where a wife's dower interest was only a that she could not be compelled to allow the 
life estate it was held that it was not such a property to be sold and the proceeds invested : 
case as contemplated by this section, and Clark v. Richardson, 32-399. 

SEC. 4272. Compensation of appraisers and referees. Appraisers 
and referees appointed under the provisions of this chapter shall receive 
such reasonable compensation for their services as the court allows, which 
shall be taxed as a part of the costs. 

CHAPTER 7. 

OF THE FORECLOSURE OF MORTGAGES. 

SECTION 4273. Of personal property—by notice and sale. A mort
gage of personal property to secure the payment of money only, where the 
time of payment is therein fixed, may be foreclosed by notice and sale, 
unless a stipulation to the contrary has been agreed upon by the parties, or 
by action in the proper court. [C. 73, § 3307; R., § 3649; C. '51, § 2071.] 

Sale valid: In a particular case, held, that Where a part of the chattels included in 
the foreclosure of a chattel mortgage in the chattel mortgage have been sold, it seems 
which the sale was in accordance with the that the purchaser may require the balance 
agreement between the parties was valid, of the property to be exhausted before tak-
no want of good faith on the part of the ing the part sold, but he cannot require the 
mortgagee being shown: Gear v. Sclirei, 57- mortgagee to foreclose his mortgage before 
666. it is due; and where he complains of negli-

The law providing that only registered gence of the mortgagee in allowing other 
pharmacists shall sell drugs has no reference property to escape, he must show, in order 
to sales of stocks of goods under foreclosure to entitle himself to relief, that such prop-
or judicial sale: Cocke v. Montgomery, 75-259. erty would have been sufficient to satisfy the 

Personal judgment: The mortgagee is mortgage: High v. Brown, 46-259. 
not precluded from recovery upon the mort- A sale made under power to sell given by 
gage debt because he permits the property the mortgage, without the posting of notices 
covered by the mortgage to be sold for an in- as required by law, will not be invalid in 
ferior claim or lien: Jones v. Turd; 33-246. such sense that it will not confer title upon 

If, in the foreclosure proceeding, any the purchaser, but it will pass a perfect title 
property be sold not covered by the mort- to the property and the mortgagor will be 
gage, no title will pass by such sale, and divested of his right and interest in it: Camp-
therefore injunction cannot be maintained ' bell v. Wheeler, 69-588. 
by a junior mortgagee to restrain the fore- Redemption by creditor: A creditor of 
closure of a senior mortgage upon property the mortgagor may, before forfeiture, pay 
which it is claimed is not covered thereby: the mortgage debt and levy upon the prop-
Rankin v. Rankin, 67-322. erty, or, if a forfeiture has taken place, he 

Under the circumstances of a particular may tender the amount, and, if refused, go 
case, held, that a sale under mortgage was into chancery to l'edeem at any time before 
valid, and that the fact that the property the equity of redemption has been barred by 
was by a previous appraisement higher than foreclosure, or he may garnish the mortga-
by a subsequent one under which it was sold, gee for the value of the property in excess of 
was not evidence of fraud: Tootle v. Taylor, the debt secured: Torbert v. Hayden, 11-435. 
64-629. When the debt secured by the mortgage 
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is entirely paid off by a sale of a portion of had the mortgagor survived: Cocke v. Mont-
the property sufficient to pay the debt and gomery, 75-259. 
all costs connected with the sale, the right Costs and attorney fees: Whether or 
to possession of the unsold portion of the not attorneys' fees are recoverable as costs 
property ceases to exist either at law or in in a proceeding to foreclose a chattel mort-
equity against the mortgagor or his assignee: gage by notice, held, in a particular case 
Bellamy v. Doud, 11-285. that the fee claimed to have been paid by 

In equity: A chattel mortgage may also the mortgagee in securing such foreclosure 
be foreclosed by an action in equity: Packard was not shown to be a reasonable fee and 
v. Kingman, 11-219. could not be recovered: AiiMrnan & Taylor 

A party claiming to hold a prior incum- Co. v. Shelton, 90-288. See now \ 4279. 
brance should be allowed, on application, to Where a mortgage authorizes a sale by 
be made a party to the foreclosure: Parrott the mortgagee, and such sale is had under 
v. Huglies, 10-459. the authority thus given, and not under the 

Death of mortgagor: After the death of statutory provisions, it is error to allow as 
a mortgagor of chattels the mortgagee is not a partof the expenses of foreclosure, sheriff's 
required to file his claim and await the slow fees and costs of appraisement, as these are 
process of administration to determine his not necessary parts of the proceedings where 
rights, but he may proceed to foreclose by the foreclosure is not statutory: Myers v. Sny-
notice and sale, just as he could have done der, 64 N.W., 771. 

SEC. 4274. Notice. The notice must contain a full description of the 
property mortgaged, together with the time, place and terms of sale. [C. 
73, § 3308; R., § 3650; C'51, §2072.] 

SEC. 4275. Service. Such notice must be served on the mortgagor and 
all purchasers from him subsequent to the execution of the mortgage, and 
all persons having recorded liens upon the same property which are junior 
to the mortgage, or they will not be bound by the proceedings. [C. 73, § 
3309; R., §3651; C'51, § 2073.] 

SEC. 4276. Return. The service and return must be made in the same 
manner as in the case of the original notice by which civil actions are com
menced in courts of record, except that no publication in the newspapers is 
necessary, the general publication directed in the next section being a suffi
cient service upon all the parties in cases where service is to be made by 
publication. [C. 73, § 3310; R., § 3652; C. '51, § 2074.] 

SEC. 4277. Notice of sale. After notice has been served upon the 
parties, it must be published in the same manner and for the same length 
of time as is required in cases of the sale of like property on execution, and 
the sale shall be conducted in the same manner. [C. 73, § 3311; R., § 3653; 
C. '51, § 2075.] 

SEC. 4278. Title of purchaser. The purchaser shall take all the title 
and interest on which the mortgage operated. [C.73, §3312; R., § 3654;|C. 
'51, § 2076.] 

SEC. 4279. At to rney fees. If the notes secured by such mortgage, 
or the mortgage itself, provide for the payment of attorney's fees, the 
same fees shall be collected as are provided by law in actions upon such 
contracts, if an attorney is employed to look after and direct the proceed
ings, who shall make an affidavit like that required in actions, and have it 
attached by the officer or person making sale to his return of the proceed
ings thereunder. 

As to right to attorney fees before the enactment of this provision, see Auttman (6 
Taylor Co. v. SMton, 90-288. 

SEC. 4280. Bill of sale. The officer or person conducting the sale 
shall execute to the purchaser a bill of sale of the property, which shall 
be effectual to carry the whole title and interest purchased. [C. 73, § 3313; 
R., §3655; C'51, §2077.] 

SEC. 4281. Évidence of service perpetuated. Evidence of the serv
ice and publication of the notice aforesaid, and of the sale made in accord
ance therewith, together with any postponement or other material matter, 
shall be perpetuated by affidavits reciting the facts attached to the bill of 
sale, and shall constitute the return of the officer or person making the sale, 
and be receivable in evidence to prove the facts they state. [C.'73, §§ 
3314-15; R., §§ 3656-7; C'51, §§ 2079-80.] 
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SEC. 4282. Val idi ty of sales. Sales made in accordance with the 
above requirements are valid as to property sold to a purchaser in good 
faith, whatever may be the equities between the mortgagor and mortgagee. 
[C. 73, § 3316; K., § 3658; C'51, § 2081.] 

SEC. 4283. How contested. The right of the mortgagee to foreclose, 
as well as the amount claimed to be due, may be contested by any one inter
ested in so doing, and the proceeding may be transferred to the district 
court, for which purpose an injunction may issue, if necessary. [C'73, § 
3317; R., § 3659; C'51, § 2082.] 

After a transfer of the cause to court by 
injunction or otherwise the case stands as a 
foreclosure in court, and, where usury is 
made to appear, a judgment of forfeiture in 
favor of the school fund may be rendered: 
Hardin v. Parsons, 33-207. 

The injunction is not to issue as a matter 
of right where it is not necessary to protect 
the rights of parties interested, and they 
have already adopted another proceeding 
affording a full and complete remedy: jSiceet 
v. Oliver, 56-744. 

This provision does not prevent one whose 
property is seized without shadow of right, 
upon the pretense that it is covered by the 
mortgage (as where it has been, by valid 
agreement, released from the mortgage at 
the time of its purchase from the mortgagor), 

SEC. 4284. Deeds of t rus t . Deeds of trust of real or personal prop
erty may be executed as securities for the performance of contracts, and 
shall be considered as, and foreclosed like, mortgages. [C'73, § 3318; R., § 
3673; C'51, § 2096.] 

SEC. 4285. Sale under pledge. Where chattel property is pledged as 
security for an indebtedness, unless provision is made by an agreement in 
writing therefor, the same may be sold for the non-payment of the indebt
edness by giving the pledgor, or any purchaser or assignee under him of 
the property or any part of it of which he has notice in writing, ten days' 
written notice of his intention to sell the same and make an application of 
the proceeds to the satisfaction of the debt, and posting for the same time 
in three public places in the township of such pledgor's residence a notice 
containing a full and accurate description of the property to be sold, the 
time and hour when, and the place at which, the sale will take place. If 
redemption is not made before the date thus fixed, the pledgee may sell at 
public auction, to the highest bidder, the pledged property, or so much of 
the same as may be necessary to pay the debt, interestj and all costs of mak
ing such sale, and may be a bidder at such sale. He shall apply the pro
ceeds, first, in the payment of such costs, and second, to the payment of the 
debt. Any surplus arising from the sale and any property remaining 
unsold shall be paid or returned to the pledgor or his assigns. 

SEC. 4286. Foreclosure b y action. Such pledgee may commence an 
action in equity for the foreclosure of such collaterals or pledges, and the 
court shall determine all issues presented as in other equity cases, and ren
der judgment for the amount due from the pledgor, and award special 
execution for the sale of the collaterals or pledges, and general execution 
for any balance, or shall render such judgment as may be necessary to 
carry out any written agreement of the parties concerning the subject-
matter; but in all cases a sale may be ordered unless there is a written stip
ulation to the contrary. 

SEC. 4287. Of real property—foreclosure b y equitable proceed
ings . No deed of trust or mortgage of real estate shall be foreclosed in 
any other manner than by action in court by equitable proceedings. [C. '73, 
§3319; R., §§ 3660, 3673, 4179: C. '51, §§2083, 2096.] 

110 

from bringing an action at law to recover 
the property: Black v. Howell, 56-630. 

Where it is' sought to recover possession 
of property under a chattel mox-tgage, and the 
defense is that the mortgage has been satis
fied by the execution of a warranty deed for 
real estate, the case is not one in which the 
court acquires equity jurisdiction by reason 
of the action as to the chattel mortgage, the 
foreclosure thereof not being asked: Beroud 
v. I/yons, 85-482. 

Where the x-ights of the mortgagor may 
be protected in an action on replevin bond 
by the mortgagee to secure possession of the 
mortgaged property, an injunction should 
not be granted: Treancr v. Sheldon Bank, 90-
575. 
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The nature of foreclosure proceedings 
discussed: Kramer v. Bebman, 9-114. 

Remedy exclusive: This section simply 
requires that the holder of a mortgage shall 
proceed, if at all, in a certain manner. I t 
does not refer to a case where a party seeks 
to redeem from an absolute deed as from a 
mortgage, and in such case the court may 
decree that plaintiff pay the amount neces
sary to redeem within a time fixed or the 
deed will become absolute: White v. Lucas, 
46-319. 

Petition: A petition asking judgment 
upon a note, and an execution against the 
property covered by a mortgage given to 
secure the same, is not a petition to foreclose 
the mortgage, and does not address itself to 
the chancery jurisdiction of the court: Bal
lard v. Koons, 10-534. 

A bill asking foreclosure of a mortgage 
and making third parties defendants for the 
purpose of cutting off their equities is not 
objectionable for multifariousness: Oreither 
v. Alexander, 15-470. 

Prayer: Foreclosure of a mortgage may 
be granted in an equitable action, where it 
would be proper relief under the facts stated, 
under a prayer for general relief, although 
a foreclosure is not specifically asked: Sait 
v. Ensign, 61-724. 

An attachment may be prayed for in con
nection with the action to foreclose a mort
gage: Baldwin v. Buchanan, 10-277. 

Foreclosure against r ight of way: The 
mortgagee of land from which a right of 
way has been condemned, and who has not 
been made party to such proceeding, may 
have a foreclosure against the entire prop
erty, with a judgment providing that the 
property be first offered for sale subject to 
the right of way, and in case it will not sell 
for enough to pay off the mortgage, then 
that the right of way be sold with the prop
erty or separate from it as shall be found 
most advantageous: Severin v. Cole, 38-463. 

Por installment: See notes to \ 4293. 
Claim' against estate: Where the mort

gagor of real estate has died and the mort
gagee has filed in the county court the notes 
secured as claims against- the estate, which 
have been allowed but_not paid, the mort
gagee may either obtain judgment in the 
probate court or foreclose the mortgage by 
separate proceeding: Moores v. Ellsworth, 22-
299. 

Correction of mortgage: The mortgagee 
is entitled, after foreclosure and sale of the 
property thereunder, to have a misdescrip
tion of the mortgage reformed: Provost v. 
Bebman, 21-419. 

Notice by publication: When a nonres
ident executes a mortgage upon property in 
Iowa, i t must be held that he executes the 
same with reference to the laws of Iowa re
lating to such instruments, and the statutory 
methods for the enforcement of such convey
ances must be deemed a part of the contract 
of the parties. Hence, in foreclosure pro
ceedings in the state courts, a decree of fore
closure in a proceeding against a nonresi
dent served with notice by publication is 
proper, the judgment being in rem only: 
Palmer v. McCommick, 28 Fed., 541. 

Assignees as plaintiffs: Two assignees of 
different notes secured by the same mortgage 
cannot properly bring a joint action to tore-
close the mortgage: Bankin v. Major, 9-297. 

Where pending an action to foreclose as 
to part of the notes secured by a mortgage, 
a person acquired a note secured by the same 
mortgage, but junior to those sued on, and 
from a person not made defendant, held, that 
such assignee had a right to foreclose, sub
ject to the prior lien, but could not assert 
such right in an action for possession of the 
property: Kemerer v. Bournes, 53-172. 

Mortgagor as party: A mortgagor Who 
has divested himself of all interest in the 
mortgaged property is not a necessary party 
defendant in an action to foreclose: Murray v. 
Catlett, 4 G. Gr., 108; Johnson v. Monell, 13-300. 

This is so even though the mortgagor is 
the only person against whom a personal 
judgment might be rendered. When the 
only object of the proceeding is to appropri
ate the mortgaged property to the satisfac
tion of the debt, the mortgagor who has 
conveyed all his interest in the property is 
not a necessary party: Johnson v. Foster, 68-
140. 

If it appears upon the face of the pro
ceeding that the mortgagor has divested 
himself of all interest in the mortgaged prop
erty, there can be no necessity or propriety 
in making him a party. But a mortgagor 
who has conveyed his interest by a deed 
containing covenants of warranty against in
cumbrances still has such interest in the 
foreclosure suit as to authorize his being 
made party defendant on his own applica
tion: Oifford v. Workman, 15-34. 

One who defends the foreclosure of a 
mortgage, claiming that the mortgagors had 
no interest in the mortgaged premises, can
not object that the mortgagors are not in 
court when their absence works no prejudice 
to him: Williams v. Meeker, 29-292. 

The debtor not necessary party: Where 
a mortgage is given to secure an indebted
ness of another party, the original debtor is 
not a necessary party in an action to'fore
close the mortgage: Beland v. Mershon, 7-70. 

Subsequent mortgagees aie not indis
pensable parties to the foreclosure, and the 
fact that such a party is not brougl t in can
not be made a ground of objection by other 
defendants: Heimstreetv. Winnie, 10-430; Bon-
nelly v. Busch, 15-99. 

A second mortgagee is not bound by a 
foreclosure proceeding under a prior mort
gage to which he is not made a party, al
though he had both actual and constructive 
notice of such prior mortgage: Anson v. 
Anson, 20-55. 

Subsequent mortgagees and purchasers 
of the mortgaged premises, who are not 
made parties to an action to foreclose a prior 
mortgagejare not bound by the foreclosure: 
Gower v. Winchester, 33-303. 

The senior mortgagee cannot acquire equi
ties against a junior mortgagee by the pay
ment of a judgment, obtained in a suit to 
which the latter is not a party, nor by any 
arrangement between the former and the 
mortgagor, no matter in what form the 
mortgage exists: Davis v. Sogers, 28-413. 

V 
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Subsequent purchaser: The purchaser 
of mortgaged premises whose deed is re
corded at the time of the institution of the 
foreclosure proceedings will not be bound 
by the decree unless made a party: Potier v. 
Kilgore, 32-379. 

A purchaser of the premises at foreclos
ure sale is subrogated to the mortgagee's 
rights, and when the foreclosuipe proceeding 
is still pending on the cross-petition of one 
of the defendants, claiming a portion of the 
land, the purchaser jnay file his petition of 
intervention, setting forth his interests, and 
asking to be joined with the plaintiff in his 
action: Dyer v. Harris, 22-268. 

A foreclosure in which a purchaser of a 
part of the land from the mortgagor is not 
made party is not void. Such purchaser 
holds the equity of redemption and nothing 
more, and a purchaser at the sale under the 
decree takes title subject to such equity of 
redemption: Dow/lass v. Bishop, 27-214. 

Subsequent lien holder: In an action to 
foreclose a mortgage a person holding a sub
sequent lien should be made a party. Other
wise he can not only redeem from the sale 
within the statutory period, but, if he neg
lect to do so, he may still redeem from the 
mortgage debt by paying it with interest 
and any other proper charges, and may 
have an accounting of the rents and profite 
and an application made thereof as against 
the mortgage debt: Bunce v. West, 62-80. 

A judgment lien holder is nota necessary 
party to an action to foreclose a mortgage 
against a homestead upon which the judg
ment is not a lien, and such judgment cred
itor has no right of redemption except the 
statutory right to be exercised within nine 
months: Sullierland v. Tyner, 72-232. 

Holder of senior lien: While the bene
ficiary in a trust deed which is prior to the 
mortgage is a proper, he is not a necessary, 
party to the foreclosure, his interests being 
paramount to those of the mortgagor, and 
not to be affected thereby. The junior mort
gagee is bound to take notice of prior liens 
properly recorded and of rights thereunder: 
Standüh v. Dow, 21-363. 

Homestead r ights: The rights of the wife 
in the homestead cannot be cut off by a sale 
under foreclosure to which she is not made a 
party, even though her marriage to the owner 
of the property ie subsequent to the mortgage: 
Chase v. Abbott, 20-154. 

The defense that property covered by a 
mortgage is the homestead of defendant must 
be set up in the foreclosure proceeding, and 
if not thus interposed cannot be made a 
ground for resisting the title of the pur
chaser under the forclosure: Homes v. Meek, 
14-320. 

Where the wife is made a party to the 
foreclosure of a mortgage executed by the 
husband alone, and the fact that the prem
ises constitute the homestead does not appear 
in the mortgage nor upon the face of the peti
tion, and such fact is not set up by the wife, 
the foreclosure is conclusive upon her as to 
any claim of homestead in the premises: Ole-
son v. Bullard, 40-9. 

Mechanic's lien: Where a person claim
ing a mechanic's lien is made a party to the 

foreclosure of the mortgage, and in such ac
tion the lien of the mortgage is declaimed su
perior, the holder of the lien cannot there
after claim such lien as against a purchaser 
at the foreclosure sale: Qrosbeck v. Ferguson, 
43-532. 

The holder of a sheriff's certificate of 
purchase at execution sale, subject to be de
feated by redemption, has such an intereist in 
the property that he may be made a party de
fendant in an action to foreclose a mortgage 
against the property: Brobst v. Thompson, 4 
G. Or., 135. 

Dower r ight: Where a wife does not join 
in a mortgage, and the husband dies before 
foreclosure, the widow being made a party 
to the foreclosure proceedings is not under 
obligation to set up as a defense her dower 
right in the property, and a foreclosure sale, 
in the absence of such defense on her part, 
will not divest her dower interest, the facts 
alleged in the petition not being such as to 
show the existence of such interest: Moomey 
v. Maas, 22-380. 

Junior claims: Where a party is made 
defendant to the foreclosure, who, it is al
leged, has some claim upon or interest in the 
property junior to the plaintiff's lien, it is 
incumbent upon such defendant, if he claims 
a lien superior to that of plaintiff, to allege 
and show the existence of such lien:"Ww-
ingerv. Bete, 66-594; Vaughn v. iiefcier. 69-332. 

.Administrator: In an action to foreclose, 
the mortgagor's administrator has a r ight to 
appear and set up the defense of usury, al
though the property has been sold under a 
subsequent deed of trust. Especially is this 
so when the grantee did not assume the pay
ment of the prior mortgage: Huston v. String-
ham, 21-36. 

The administrator of the estate of a de
ceased mortgagor is a proper party defend
ant in an action to foreclose: Hodgdon v. 
Heidman, 66-645. 

Purchaser pending foreclosure: A rail
way company which, pending a proceeding 
to foreclose a mortgage, acquires a r ight of 
way from defendant in such proceeding, is 
bound by the decree rendered therein, al
though not made a party: Jackson v. Center-
ville, M. á A. B. Co., 64-292. 

Subsequent proceedings as to lienholder 
not made a par ty: Where a junior lienholder 
has not been made party to a foreclosure, a 
subsequent action of foreclosure may be 
brought against him, in which he may set up 
his rights and have them enforced as fully 
as if he had been a party to the original pro
ceeding, and the effect of a decree in such 
subsequent proceeding will be the same as if 
a decree had been rendered against him in 
the original action: Sliaw v. Heisey, 48-468. 

Where, after foreclosure and sale, a sub
sequent incumbrancer was made a party to 
the proceeding by service of notice, no ref
erence being made therein to the fact of sale, 
and no rights by virtue of the sale being 
claimed, hkld, that a decree by default upon 
such service did not cut off his r ight to in
quire into the regularity of the sale: While 
v. Watts, 18-74. 

The fact that necessary parties are not 
joined as defendants in a foreclosure pro-
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ceeding will not defeat the rights of the 
mortgagee under a mortgage, even though 

the sale to him on foreclosure is not valid: 
Harsh v. Griffin, 72-608. 

SEC. 4288. Separate suits on note and mortgage. If separate 
actions are brought in the same county on the bond or note, and on the mort
gage given to secure it, the plaintiff must elect which to prosecute. The 
other will be discontinued at his cost. [C. 73, § 3320; R., § 3663; C. '51, § 2086.] 

After a general judgment upon the note 
secured by the mortgage an action may be 
maintained to foreclose the mortgage; the 
mortgage is not merged in the judgment: 
Matthews v. Davis, 61-225; Morrison v. Mor
rison, 38-73. 

Merger of the note in judgment does not 
merge the mortgage: Shearer v. Mills, 35-499. 

This section is applicable although the 
covenants on which the law action is based 
are contained in the mortgage itself: Brown 
v. Cascaden, 43-103. 

Where the liability secured by a mort
gage had been submitted to arbitrators and 
an award made, held, that it was proper to 
sue upon such award and for the foreclosure 
of the mortgage in the same actions: Mc~ 
Kinnis v. Freeman, 38-364. 

SEC. 4289. Judgment—sale and redemption. When a mortgage or 
deed of trust is foreclosed, the court shall render judgment for the entire 
amount found to be due, and must direct the mortgaged property, or so 
much thereof as is necessary, to be sold to satisfy the same, with interest 
and costs. A special execution shall issue accordingly, and the sale there
under shall be subject to redemption as in cases of sale under general 
execution. [C. 73, § 3321; R., § 3661; 0. '51, § 2084.] 

Costs included: A decree of foreclosure greater fee than that specifically provided 
may include costs incurred up to the time 
of decree, but cannot be made to include 
items not embraced in the mortgage itself: 
Bates v. Muddick, 2-423. 

Attorney fees: A mortgagee is not en
titled on foreclosure to attorney fees as 
against the mortgagor unless expressly stip
ulated for in the mortgage. Bondwant v. 
Taylor, 3 G. Gr., 561. 

A stipulation in the mortgage and the 
note secured thereby for attorney fees is 
valid and does not constitute usury: Weath-
erbyv. Smüh, 30-131; Coe v. IAndley, 32-437. 

Where there is such stipulation in the 
mortgage, and no stipulation for attorney 
fees is contained in the notes secured, such 
fees can be taxed only as against the parties 
to the mortgage: Floyd Cownty v. Morrison, 
40-188. 

One who purchases property subject to a 
mortgage and agrees to " take up the mort
gage and pay for it all " is liable for attor
ney fees under a provision in the mortgage: 
Johnson v. Harder, 45-677. 

Where a mortgage provided that a cer
tain sum as attorney fees should be taxed 
by the court and included in the costs, held, 
that the attorneys' fee could not be recov
ered unless the action of foreclosure pro
ceeded to final decree: Schmidt v. Potter, 35-
426. 

Where the mortgage provided for reason
able attorney fees, of not less than fifty dol
lars, and there was no evidence or admission 
as to what amount a reasonable attorney 
fee in the case was, held, that it was error to 
allow more than the minimum amount, al
though a claim for a larger amount was made 
in the petition: Hawley v. Howell, 60-79. 

Where the mortgage provided for a rea
sonable attorney fee, but it did not appear 
that any evidence as to the reasonable amount 
of the fee was introduced, held, that the 
plaintiff on foreclosure could not recover any 

for in the notes: Sawyer v. Perry, 62-238. 
Penalty for usurious interest: A judg

ment for the state by way of forfeiture for 
usurious interest reserved in the mortgage 
is not covered by the mortgage lien, and be
comes a lien on the premises only from the 
time of rendition: Lewis v. Barmby, 14-88. 

Amount of decree: Where the court be
low in a decree of foreclosure directed an 
accounting on the notes secured thereby, etc., 
and that execution issue for the amount thus 
appearing due, held, that the court should 
have determined the precise amount of 
credits and rendered judgment accordingly: 
Wilson Sewing Machine Co. v. Butledge, 60-39. 

Where the facts were such that the as
signee of the mortgage became entitled to 
the balance due thereon after satisfaction of 
a prior assignee who held the same as col
lateral security, held, that it was proper to 
render a decree in favor of the second as
signee for such balance without specifying 
the amount to which he was entitled: Pike v. 
Qleason, 60-150. 

Lien: Where, in a foreclosure proceeding, 
it was stipulated that judgment should be 
entered and stayed without liability on the 
part of the surety on the stay bond, held, that 
it was the evident intent of the parties that 
the plaintiff should hold and not waive his 
mortgage lien and that he was entitled to a 
decree of foreclosure: Bice v. Covey, 54-112. 

Covenants: Where a mortgagee fore
closed a mortgage and bought in the prop
erty at the sale for the full amount of the 
judgment, held, that he could not recover 
upon the covenants of warranty in the mort
gage for the amount afterward paid to dis
charge prior liens thereon: Todd v. Johnson, 
51-192. 

Where the mortgagee of property bought 
the same in at foreclosure sale in full satis
faction of the mortgage, held, that he had no 
right of action under the covenants of the 
mortgage requiring the mortgagor to keep 
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the premises in good repair, or for waste 
committed by the mortgagor while in pos
session before the sale: Corbin v. Iieed, 43-459. 

Personal judgment: If the mortgage stip
ulates that no general execution is to be is
sued thereunder, a personal judgment should 
not be rendered: Kennion v. Jielsey, 10-443. 

In an action to foreclose a mortgage given 
by one person as security for a note executed 
by another, but not signed by the mortgagor, 
personal judgment should not be rendered 
against such mortgagor: Anderson v. Beed, 
11-177. 

Where one of the defendants in an action 
to foreclose a mortgage was not a party to 
the mortgage and never undertook to pay 
the same, and the petition did not charge a 
personal liability for the debt secured, licld, 
that it was erroneous to render a personal 
judgment against him: Carteton v. Byington, 
24-172. 

Before a personal judgment in an action 
of foreclosure can be rendered against the 
mortgagor, it must appear that the relation 
of debtor and creditor exists between the 
mortgagor and mortgagee, and there must 
be an obligation to pay independently of and 
in addition to the property: Weil v. Church
man, 52-253. 

WBere the -wife, joins in the mortgage, 
but not in the note secured thereby, and 
there is no provision in the mortgage ex
pressly stipulating for personal liability, she 
does not become personally liable for the 
debt: Beed v. King, 23-500; Knox v. Moser, 
69-341. 

I t is not essential to the proceeding that 
personal judgment be rendered for the 
amount of the debt, and an action of fore-

. closure may be maintained against the own-
' ers of the property, subject to the«iortgage, 

although they are not personally liable for 
the-indebtedness: Johnson v. Foster, 68-140. 

Where'propeïty was conveyed subject to 
two existing mortgages and was then again 
mortgaged by the grantee, held, that a pur
chaser of the property at foreclosure sale 
under the last mortgage would take the 
property subject to such prior mortgages of 
which he had notice, and could not after
wards, upon an assignment of the second of 
such mortgages, enforce the same personally 
against the mortgagor without having in 
aJnywayssubjectecWthe property to the satis
faction of such mortgage: Crowley v. Harader, 
69-83. 

Notice of an action to foreclose a mort
gage having been properly given, the court 
will render a personal judgment for the 
amount due, although the notice does not 
claim any specific sum of money: York v. 
lioardman, 40-57. 

Where the purchase is subject to a mort
gage, and the amount thereof has been re
tained by the purchaser out of the purchase 
price, he will be held to have assumed the 
payment of the mortgage, but where there 
is an exchange of property covered by mort
gage the purchaser does not become person
ally liable-for the payment of the mortgage 
on the premises taken by him in exchange 
unless there are words in the contract or 
deed indicating the assumption of such per

sonal liability: Bristol Savings Bank ». Stiqer, 
86-344. * ' 

Special execution: The court cannot, on 
rendering decree of foreclosure, order that 
special execution thereon be stayed for a 
specified time: Carroll ». Beddinglon, 7^386. 

Although the general rule is that the land 
is to be subjected to the payment of several 
notes covered by one mortgage in the Order 
of their maturity, yet the court may by de
cree direct otherwise, and if the last note 
is to be paid first, it would be error to issue 
a general execution on the judgment for such 
note without having fi rat directed the sale of 
the land and application of the proceeds to 
its satisfaction: Ayers ». Rivers, 64-543. 

A special execution under decree of fore
closure of a mortgage on a town lot, com
manding the sheriff to sell the lot in con
formity with the statute, held, not to be illegal 
as requiring the whole lot to be sold: South
ard ». Perry, 21-488. 

Where a special execution was improp
erly issued and a sale was had thereunder, 
but the same sale under a general execution 
would have been equally effective, held, that 
the error as to the form of execution was 
purely technical and the sale could not be 
set aside: CConnell v. Cotter, 44-48. 

Sale of portion of premises: A.decree of 
foreclosure should only order the sale of so 
much of the mortgaged premises as is neces
sary to satisfy the amount due. To order 
the sale of the whole property absolutely, 
and direct that the amount remaining after 
paying the judgment be brought into court 
to answer its order, is erroneous: Malony v. 
Fortune, 14-417. 

Where a mortgagor conveys a part of the 
mortgaged property, and retains the owner
ship of a part, the portion which he con
tinues to own is to be sold first, and the part 
conveyed by-him, in the hands of his grantee 
or those claiming under him, will be subject 
to sale only to satisfy the balance remaining 
after the sale of the property held by the 
mortgagor: Mickley ». Tomlinson, 79-383. 

Sale en masse: If the premises consist of 
distinct parcels which are sold in a lump, 
the sale should be set aside in a proceeding 
brought for that purpose: Lay v. Gfibbons, 
14-377. 

Bights of purchaser: Where the mort
gagee purchases at a sale under the mort
gage he buys with full notice of all defects: 
Boyd ». Ellis, 11-97. 

While a purchaser takes subject to the 
equitable rights of the party in possession, 
yet where the property has been conveyed 
by him by a fraudulent conveyance, lie has 
no remaining interest which can be set up or 
conveyed as against such purchaser: Wright 
v. Howell, 35-288. 

Dower right: A foreclosure of the mort
gage in which the wife has joined and a salt; 
of the property thereunder will defeat her 
dower interest in such property: Mooney v. 
Maas, 22-380; Mead v. Mead, 39-28. ' 

Equity will recognize and enforce a sale 
and conveyance of the dower interest before 
the dower has been assigned or admeasured; 
and so, where one purchases under a lore-
closure of a mortgage given by husband and 
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wife of the wife's property, which foreclosure 
occurred after the death of the wife and be
fore the husband's interest had been ad
measured, Jield, that such purchaser became 
an assignee or owner of the husband's inter
est, and acquired all the rights which the 
husband had before possessed as survivor in 
the premises: Iluston v. Sceley, 27-183. 

Remainder: Where it appeared that the 
interest of the mortgagor was that of a re
mainder over after a life estate in the prop
erty, held, that the foreclosure and sale 
should be made applicable to such remainder, 
and a purchaser should hold the same upon 
the same conditions as the mortgagor: Iowa 
Loan <& Trust Co. v. King, 58-598. 

Purchase by trustee: In the absence of 
any express provision in the trust deed, and 
against an objection of a bondholder who as 
intervenor had become party to the suit, held, 
that i t was erroneous for the court, on the 
foreclosure of a trust deed made to secure 
bonds issued by a corporation, to direct that 
the trustee should bid in the property for the 
benefit of all the bondholders at its fair mar
ket price: Sanxey v. Iowa City Glass Co., 63-
707. 

So held where bonds owned by one bond
holder had been guaranteed by lother bond
holders, so that the bidding in of the prop
erty for the entire amount of the bonded 
indebtedness would satisfy the judgment in 
favor of the bondholders and release the 
guarantor of such bonds: Ibid. 

Inadequacy of price: Gross inadequacy of 
price of itself is a strong badge of fraud, and 
though not conclusive in itself, j e t when 
coupled with other circumstances tending to 
prove fraud, it becomes controlling and con
clusive evidence: Boyd v. Ellis, 11-97. 

Purchase pendente lite: A purchaser 
from the mortgagor pending a proceeding to 
foreclose may, by appearing in the action, 
have the judgment direct that a portion of 
the property not affected by his purchase 
shall be first sold for the satisfaction of the 
mortgage, and if he does not do this, and the 
decree provides for the sale of the premises 
without regard to his interest, he cannot 
afterwards question the sale: Jackson v. Cen-
tfirville, M. & A. B. Co., 64-292. 

Possession: A purchaser at a foreclosure 
sale is not entitled to possession until the 
expiration of the year for redemption: Bar-
relt v. Blackmar, 47-565; Myton v. Davenport, 
51-583. 

Bents and profits: Defendant has the 
right of possession during the year for re
demption after the foreclosure sale. Plain
tiff, whose claim is satisfied by the sale, has 
no right to the rents. Neither has the pur
chaser at the foreclosure sale: Hill v. Ilewett, 
35-563. 

Receiver: The mortgagor having a r ight 
to occupy the premises till the expiration of 
the right of redemption under foreclosure 
sale, the mortgagee has not the right to the 
appointment of a receiver, unless the mort
gage creates a lien upon such right of pos
session and the rents and profits accruing 
therefrom: American Investment Co. v. Far-
rar. 87-437. And see notes to ? 3822. 

Crops: The mortgagor has the right to 

possession until the expiration of the year of 
redemption, and during that time has the 
right to crops growing on the premises: 
White v. Griggs, 54-650. 

Crops matured but not yet harvested, 
standing on the premises at the time of the 
foreclosure sale, and belonging to a tenant 
who has been in possession under lease from 
the mortgagor, do not pass by the sale, but 
are personal property: Mecht v. Bettman, 56-
679. And see notes to ? 4062. 

As between a purchaser at foreclosure 
sale and a tenant of the mortgagor, the ten
ant is entitled to crops grown by him on the 
premises and already matured but not sev
ered at the time of the sale: Bicharás v. 
Knight, 78-69. 

In a particular case, held, that a crop of 
corn was so far matured in August as to be 
the property of the tenant within the fore
going rule, it appearing that the season was 
an unusually early one: Ibid. 

The lessee of one holding under a sher
iff's deed executed in pursuance of the fore
closure of a junior mortgage, is subject to 
the rights of a subsequent purchaser of the 
premises under the foreclosure of the senior 
mortgage, and can be held to account to the 
latter for the pasturage and crops converted 
by him, after the time when the purchaser 
under the foreclosure of the senior mortgage 
became entitled to possession. The fact that 
such lessee is not made a party to the fore
closure of the senior mortgage will be imma
terial where his lease is taken pending the 
foreclosure proceedings: Stanbrough v. Cook, 

Order of application of proceeds: Where 
the mortgage secures two or more notes ma
turing at different times, the proceeds of the 
foreclosure should be applied to the payment 
of the notes in the order in which they fall 
due, whether they are assigned or not and 
without reference to the time or order of 
assignment. The installments in such case 
are regarded as so many successive mort-

f ages having priority accordingly: Isett v. 
tucas, 17-503. 

In such case the holder of a portion of the 
notes who has proceeded to foreclose the 
mortgage without making the holder of an
other note, earlier becoming due, a party, 
does not cut off the lien of the holder of the 
previous note, who may proceed to foreclose 
the mortgage as to the same property, with
out alleging or proving any fraud in the 
previous action: Sangster v. Love, 11-580. 

Where a mortgage is given to secure 
notes coming due at different times, the notes 
have priority in the order of their maturity; 
and this rule is applicable even though there 
be a provision in the notes that the holder 
may elect to treat them all as due upon fail
ure to pay any one of them at maturity. The 
holder of a subsequent note cannot, by treat
ing it as falling due upon failure to pay prior 
notes, entitle himself to a pro rata share of 
the security: Leav'M v. Reynolds, 79-348. 

Sale for installment: The sale of mort
gaged property under foreclosure for an in
stallment of the debt discharges the property 
in the hands of the purchaser or the debtor 
or his vendees, after redemption from the 
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lien of the mortgage, from any claim under 
the other installments: Escher v. Simmons, 
54-269. 

A sale in pursuance of foreclosure passes 
to the purchaser all the title and interest of 
the mortgagor and mortgagee in and to the 
property sold, and the purchaser takes free 
from the lien of the unpaid installments: 
Poweshiek Coimty v. Dennison, 36-244. 

Where some of the notes secured by a 
mortgage are transferred, foreclosure and 
sale of the premises in an action by the as
signee will exhaust the lien of the mort
gagee as to notes still held by the mortgagee 
upon the land so sold: Harms v. Palmer, 61-
483. 

I t may be provided in the decree of fore
closure for one installment of the amount se
cured by the mortgage that the mortgagee's 
lien on the property for the notes not then 
due shall be preserved: Burroughs v. Ellis, 
76-648. 

Where a mortgage was given to secure 
several notes, and the mortgagee without the 
consent of the mortgagor assigned the notes 
last falling due and an interest in the mort
gage to secure the same to plaintiff, making 
the interest assigned the first lien on the 
premises, and where the mortgage was fore
closed as to the notes first falling due, and 
the interest of the plaintiff recognized as the 
superior lien, the mortgagee purchasing the 
property at the foreclosure sale for just suf
ficient to satisfy his judgment, from which 
the grantee of the mortgagor redeemed, held, 
that the lien of the mortgage was not ex
hausted by the foreclosure and sale, and the 
interest of plaintiff was superior to that of 
one holding as grantee of the mortgagor: 
Morgan v. Kline, 77-681. 

Redemption: By this section there is the 
same right to redeem from a sale in a fore
closure proceeding as from an ordinary sale 
under execution, and the same right of pos
session by the debtor during the redemption 
period: Barrett v. Blackmur, 47-565. 

This section simply declares that there 
may be statutory redemption from sale under 
a foreclosure. Such redemption may be by 
one who is not a party to the suit, but must 
be made within the time and in-the manner 
prescribed by the statute as to other execu
tion sales: Newell v. Pennick, 62-123. 

Parties to an action for foreclosure may 
stipulate that a sale of land upon the judg
ment to be rendered therein shall be absolute 
and without redemption, and a sale and deed 
under such a decree will pass the title to the 
purchaser free from the claims of any person 
not having liens upon the property: Cook v. 
McFarland, 78-528. 

The right of equitable redemption is not 
taken away by the provision for statutory re
demption from the sale. It exists independ
ent of statute: American Buttonhole, etc., 
Co., v. Burlington Mut. Loan Ass'n, 61-464; 
Spurgin v. Adamson, 62-661. 

In an action by a junior lien holder who had 
not been made a party to foreclosure pro
ceedings under which the land was sold, held, 
that the purchaser of the land at the sale 
under foreclosure had a right to maintain a 
cross-action to compel or bar redemption, al

though the land had previously been sold to 
other parties: Anderson v. Wyant, 77-498. 

Where action to foreclose a mortgage was 
brought against the mortgagor and those 
who, it was alleged, claimed liens against 
the premises, and as to the lien holder, by 
reason of want of service, no judgment was 
rendered until after the sale of the property 
under decree of foreclosure and, expiration 
of the period for redemption, held, that the 
only right of such lien holder was to redeem 
within the statutory period after judgment 
was entered against him, and tha t he could 
not after the expiration of such period main
tain an action in equity against the grantee 
of the purchaser at the sale to redeem from 
such sale, improvements having in the mean
time been made on such premises by the pur
chaser: Lindsey v. Delano, 78-350. 

In an action in equity to redeem from a 
decree of foreclosure and sale thereunder 
of mortgaged property on the ground that 
plaintiff was not served with notice of the 
foreclosure proceeding, the fact that he had 
knowledge of the sale in ample time to have 
made statutory redemption therefrom if he 
had wished to do so, and that he, without 
objection, allowed the purchaser at the fore
closure sale to make valuable improvements 
on the premises, would estop him from hav
ing equitable relief. Under the facts in the 
case, held, that the plaintiff in the foreclos
ure proceeding was justified in believing 
that the owner of the property had aban
doned all claim thereto: Satiawig v. Ftecken-
stein, 80-668. 

Under former statutory provisions by 
which a judgment against a firm was not a 
lien upon real property belonging to the 
firm, held in the individual name of one of 
the members, such judgment creditor could 
not redeem from a purchaser of the real 
property at a foreclosure sale under a mort
gage given by the individual member hold
ing the title: Stadler v. Allen, 44-198. 

A decree cutting off the lien of a junior 
incumbrancer does not deprive him of any 
right he may have by virtue of statutory re
demption: Watts v. White, 12-330. 

A decree of foreclosure ordering a sale 
of mortgaged real estate rendered in the 
federal court must conform to the state law 
and preserve the right of redemption where-
ever the statutory right of redemption ex
ists: Farmers Loan & Trust Co. v. Iowa 
Water Co., 78 Fed., 881. 

But held, that under a mortgage covering 
the property and franchise of a corporation 
organized and authorized to supply water to 
a city, a sale on foreclosure should be with
out the right of redemption: Ibid. 

Who may redeem: One who has a mort
gage upon property as that of another cannot 
claim the right of redemption after fore
closure of the mortgage on the ground that 
he has not been made a party to the proceed
ing in his own right, but only in the repre
sentative capacity in which he purported to 
act: Foster v. Young, 35-27. 

The rule that the right of redemption 
from the mortgage debt after the foreclosure 
sale exists only in ¿favor of a person who has 
a lien upon the identical title or interest upon 
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which the mortgage rests means only that 
the lien shall not rest upon a wholly inde
pendent title, that is, one which can be valid 
only in case the mortgagor has no title, and 
does not prevent a tax purchaser from mak
ing redemption, although his lien is not de
rived from the mortgagor: Ayers v. Adair 
County, ,61-728. 

Redemption from sale for one install
ment: The grantee of the mortgagor, by 
conveyance before the rendition of judgment 
in foreclosure of the mortgage, may redeem 
from a sale under the judgment of foreclos
ure for a part of the debt and hold the prop
erty free from any lien under the mortgage 
or under the judgment against his grantor 
for the balance of the debt: Escher v. Sim
mons, 64-269; Todd v. Davey, 60-532. 

Where a mortgage is foreclosed for one 
installment of the debt, and during the 
period for redemption the mortgagor con
veys the property to a third person, agree
ing to redeem, and afterwards does redeem, 
such third person takes the property free 
from the lien of the mortgage for the 
balance: Micklewait v. Haines, 58-605. 

Plaintiff in a foreclosure proceeding hav
ing bought in the property and the mort
gagor having redeemed from such sale, held, 
that plaintiff's remedy against the property 
was exhausted irrespective of whether the 
mortgagees were parties to the proceeding 
or not: Blake v. Black, 55-252. 

After redemption by a mortgagor from 
sale under foreclosure for a portion of the 
mortgage debt, the mortgagee cannot again 
subject the land to the payment of a part of 
the debt remaining unsatisfied. This rule 
hold» where the mortgage secures different 
notes, some of which are assigned to a third 
party, and the foreclosure and sale of the 
premises in an action by the assignee ex
hausts the lien of the mortgage upon such 
premises: Harms v. Palmer, 61-483. 

Where a junior mortgage is assigned, 
and the assignment is not made of record, a 
foreclosure of the senior mortgage to which 
the junior mortgagee is made a party is 

binding upon the assignee of such junior 
mortgage, and he can only make statutory 
redemption, although not made a party, 
where the fact of his interest is not known 
to the partv foreclosing: Seel v. Wilson, 64-13. 

Expiration of period; misdescription: 
A reformation of the mortgage to correct a 
misdescription may be had at the suit of the 
mortgagee, but such reformation would not 
cut off the right to redeem as to property 
not described in the original foreclosure: 
Provost v. Bebman, 21-419. 

The fact that property is misdescribed in 
a foreclosure and sale thereunder, and that 
the description is subsequently corrected in 
a proceeding brought during the period of 
redemption, to which the party entitled to 
redeem is made a party and in which he 
asks no relief, will not extend the period for 
redemption: McKissick v. Mill Owners' Mut. 
F. Ins. Co., 50-116. 

Equitable relief: A failure to redeem 
from a foreclosure within the time set by 
statute because of losses suffered by mort
gagor by reason of a grasshopper plague 
affords the mortgagor no ground for equi
table relief against the mortgagee in posses
sion under the decree of foreclosure. Courts 
of equity cannot base a decree against a de
fendant upon a misfortune of the complain
ant. If the legal title is vested in the de
fendant, as it is in this case, he cannot be 
deprived thereof, save upon some ground 
which affects him or shows that it would be 
inequitable or unjust for him to retain his 
legal advantage against the superior equity 
of the opposing party: Palmer v. McCor-
mick, 30 Fed., 82. 

Statute of limitations: A provision in a 
mortgage that upon default in the payment 
of installments of interest or taxes the whole 
indebtedness shall become due is for the 
benefit of the mortgagee at his election, 
and such default will not set the statute of 
limitations running against the indebted
ness in the absence of an election on the part 
of the mortgagee to take advantage of such 
provision: Watts v. Creighton, 85-154. 

SEC. 4290. General execution for balance. If the mortgaged prop
erty does not sell for sufficient to satisfy the execution, a general execution 
may be issued against the mortgagor, unless the parties have stipulated 
otherwise. [C. 73, § 3322; R., § 3662; C. '51, § 2085.] 

This section does not apply to a case where land v. Mershon, 7-70): Jphittendenv. Qossage, ' 
the mortgage is given to secure the debt of 
another party, and the mortgagor does not 
sign the note or become otherwise liable for 
the payment of the debt. (Overruling De-

18-157; Anderson v.' Beed, 11-177; Weil v. 
Churchman, 52-253. But see Newbury v. But
ter, 38-179, which refers to Beland v. Mershon, \ 
7-70, with approval. 

SEC. 4291. Overplus. If there is an overplus remaining after satisfy
ing the mortgage and costs, and if there is no other lien upon the property, 
such overplus shall be paid to the mortgagor. [C. 73, § 3324; R., § 3666; C. 
'51, § 2089.] 

Where a surplus was realized by the 
sheriff from the sale of a homestead under 
special execution, and the defendant permit
ted the sheriff, without objection, to apply 
such surplus upon other executions, and turn 
the same over to such execution creditors, 
held, that the debtor was estopped from seek

ing to recover sucn surplus from the sheriff: 
Brumbaugh v. Zollinger, 59-384. 

The overplus may.be garnished in the 
hands of the sheriff by a creditor of the mort
gagor: Hoffman v. Wetherell, 42-89. 

Or such surplus may be applied to another 
execution against defendant in the hands of 
the sheriff: Payne v. Billingham, 10-300. 
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SEC. 4292. Junior incumbrancer entitled to assignment. At any 
time prior to the sale, a person having a lien on the property which is junior 
to the mortgage will be entitled to an assignment of all the interest of the 
holder of the mortgage, by paying him the amount secured, with interest 
and costs, together with the amount of any other liens of the same holder 
which are paramount to his. He may then proceed with the foreclosure, or 
discontinue it, at his option. [C. 73, § 3323; R., § 3665; C. '51, § 2088.] 

A tender made by a junior to a senior A purchaser of property at a sale under a 
mortgagee before sale, for the principal, in- judgment may redeem from a prior mortgage 
terest and costs then accrued, is sufficient, by paying or tendering to the mortgagee the 
though not accepted until after sale: Mar- full amount due thereon: Ihid. 
bhallv. Buddick, 28-487. 

The manifest object of this provision is to 
secure to the junior lien holder the right to 
protect his lien by buying in the paramount 
incumbrance. If the junior lien attaches to 
but a portion of the property covered by the 
senior mortgage, and all parts of it are sub
ject to be sold alike for the satisfaction of 
the debt secured by that mortgage, the 
junior lien holder is undoubtedly entitled, 
upon payment of the debt, to have an assign
ment of the interest of the holder of the 
mortgage, and may first apply the portion of 
the property covered by the senior mortgage 
alone, to the satisfaction of the debt secured 
by that mortgage, and afterwards may ap-

In an action by the senior mortgagee to 
foreclose, to which the junior mortgagee is 
made party, the latter may by agreement 
with plaintiff's attorney pay to such attorney 
the amount necessary to entitle him to an 
assignment of the mortgage with an agree
ment that the action shall be prosecuted for 
the benefit of the junior mortgagee: Harbach 
v. Colvin, 73-638. 

Where a junior mortgagee is not made 
party to the foreclosure of a senior mort
gage, the senior mortgagee buying in the 
property at the sale may redeem from the 
claim of the junior mortgagee. In such case, 
the junior mortgagee upon redeeming would 
not be entitled' to'aconveyance of the estate, 

propriate the property covered by the junior , but only to an assignment of the prior mort-
lien, or such portion of it as remains after 
satisfaction of the debt secured by the senior 
mortgage, to the payment of his claim: Ghrartt 
v. Parsons, 67-31. 

But where the senior mortgage is a lien 
upon premises a portion of which constitutes 
the homestead, while the junior mortgage 
covers only such portion of the same prem
ises as are not embraced in the homestead, 
the junior mortgagee is not entitled, upon 
payment of the senior incumbrance, to an 
assignment thereof so far as it affects the 
homestead, for the reason that the home
stead is only liable for the satisfaction of so 
much of the senior mortgage as shall remain 
unsatisfied after the other portion of the 
property is exhausted. But the junior lien 
holder may, if he so elects, have an assign
ment of the interest of the senior mortgagee 
in the property other than the homestead, 
and enforce that mortgage accordingly: Ibid. 

The right of a junior judgment creditor to 
redeem from a senior creditor after the issu
ance of execution does not take away nor im
pair the right of a junior creditor to redeem 
from a senior mortgage previous to the fore-

gage, and therefore the prior mortgagee, as 
purchaser of the equity of redemption at the 
sale, may redeem from the junior mortgage 
just as the mortgagor might have done: 
Smith o. Shay, 62-119. 

In making such redemption from sale 
under foreclosure of the junior mortgage, 
the amount to be paid would be, not the 
amount bid at such sale, but the amount of 
the indebtedness secured by the junior mort
gage: Ibid. 

The holder of land sold at foreclosure sale 
which is subject to redemption by a judgment 
ci'editor not made a party to the foreclosure 

Í
iroceeding has a right to redeem from such 
ien by paying off the judgment and dis

charging his lien: Kraft o. James, 64-159. 
Where the holder of a junior mortgage, 

while suit for the foreclosure of a senior 
mortgage is pending, pays the amount of the 
mortgage debt with interest and costs, the 
transaction is not a sale but an equitable as
signment, and the -junior lien holder is en
titled to be subrogated to all the rights of 
the holder of the senior mortgage: Sessions 
v. Kent, 75-601. 

closure thereof: Hammond v. Leavitt, 59-407. 

SEC. 4293. Other liens. If there are any other liens on the property 
sold, or other payments secured by the same mortgage, they shall be paid 
off in their order. And if the money secured by any such lien is not yet 
due, a rebate of interest, to be fixed by the court or judge thereof, must be 
made by the holder, or his lien on such property will be postponed to those 
of a junior date, and if there are none such, the balance shall be paid to the 
mortgagor. [C. '73, § 3325; R., § 3667; C. '51, § 2090.] 

A court having jurisdiction as to an in- the principal is not yet due: Bahr v. Arndt, 
stallment due may retain jurisdiction over 
the parties and the cause until the whole 
debt falls due: McDowell v. Lloyd, 22-448. 

Where interest is made payable annually, 
the mortgage may be foreclosed for an 
annual installment due and unpaid, although 

9-39. 
Where the sheriff is not directed as to 

the disposition of the surplus, and in good 
faith, without knowledge of subsequent 
liens, applies such surplus upon other exe
cutions in his hands against the mortgagor, 
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debt, and a refusal to sell in such parcels as 
are sufficient for that purpose will invalidate 
the sale: Gfrapengether v. Fejervcwy, 9-163. 

he is not liable to the holders of such sub- gage secures several notes and is foreclosed 
sequent liens: Polk County v. Sypher, 17-358. on default in the payment of one of them, 

Contests as to the surplus may be deter- the proceeds are to be applied to the pay-
mined upon motion: Ibid. ment of the others: National Bank c. Dean, 

This provision is of general application in 86-656. 
foreclosure proceedings, and where a mort-

SEC. 4294. How much sold. As far as practicable, the property sold 
must be only sufficient to satisfy the mortgage foreclosed. [C. 73, § 3326; 
R , §3668; 0.'51, § 2091.] 

Where the mortgaged property is sus
ceptible of division, only such portion should 
be sold as may be necessary to satisfy the 

SEC. 4295. Satisfaction acknowledged. When the amount due on a 
mortgage is paid off, the mortgagee, or those legally acting for him, and in 
case of payment of a school fund mortgage the county auditor, must 
acknowledge satisfaction thereof in the margin of the record of the 
mortgage, or by execution of an instrument in writing, referring to the 
mortgage, and duly acknowledged and recorded. If he fails to do so within 
thirty days after being requested in writing, he shall forfeit to the mort
gagor the sum of twenty-five dollars. When any mortgage is satisfied on 
the margin of the record of the mortgage, as herein provided, the person 
satisfying the same shall be identified to and his signature shall be wit
nessed by the county recorder or his deputy. [25 G. A., ch. 53; C. 73, § 
3327; R , § 3670; C'51, § 2093.] 

The penalty is incurred by a failure to 
enter satisfaction within the time stipulated 
after request, and a subsequent entry of sat
isfaction, even before suit brought for the 
penalty, does not relieve therefrom: Deeter 
v. Crossley, 26-180. 

There must be express satisfaction: and a 
conveyance from the mortgagee to the mort
gagor, not referring to the mortgage, will 
not be sufficient: Ibid. 

The penalty cannot be recovered from 
one who is assignee of the note secured by 
the mortgage, but has no written or recorded 
assignment of the mortgage: Low v. Fox, 56-
221. 

Where a mortgage has been assigned 
without an entry of such assignment on the 
record it can be satisfied of record only by 
the original mortgagee: Kennedy v. Moore, 
91-39. 

SEC. 4296. Entry on records. When a judgment of foreclosure is 
entered in any court, the clerk shall make upon the margin of the record 
of the mortgage foreclosed a minute showing that fact, in what court fore
closed, and giving the date of the decree; and when the judgment is fully 
paid off and satisfied upon the judgment docket of such court, the clerk 
shall enter satisfaction upon the margin of such mortgage, and he shall be 
allowed as compensation for such service the sum of twenty-five cents, to 
be taxed as a part of the costs in the case. [C. 73, § 3328.] 

SEC. 4297. Foreclosure of title bond. In cases where the vendor 
of real estate has giyen a bond or other writing to convey the same on pay
ment of the purchase money, and such money or any part thereof remains 
unpaid after the day fixed for payment, whether time is or is not of the 
essence of the contract, the vendor may file his petition asking the court to 
require the purchaser to perfox'm his contract, or to foreclose and sell his 
interest in the property. [C.73, § 3329; R , § 3671; C'51, § 2094.] 

A title bond invests vendee with an inter- grantor may have under the instrument by 
est which can be reached by the vendor in a 
manner similar to the foreclosure of a mort
gage: Mullin v. Bloomer, 11-360. 

These provisions do not take away the 
rights of vendor to pursue any remedies he 
may have without regard to such provisions: 
Page v. Cole, 6-153. 

The vendor may still proceed at law for 
any matured and unpaid installment of the 
purchase money: Hershey v. Hershey, 18-24; 
Poweshiek County v. Dennisan, 36-244. 

These provisions are merely permissive 
and do not take away any right which the 

way of forfeiture: loica R. Land Co. v.Mkkel, 
41-402; Johnson o. Thornton, 54-144: Mickel-
wait v. Leland, 54-662. 

Time may be made of the essence of a 
contract so that upon failure to pay within a 
time specified all rights under the bond will 
be forfeited: Schmidt v. Williams, 72-317. 

As to how a vendor's lien may be re
served, see \ 2924. 

Until vendor declares a forfeiture vendee 
is deemed in possession as purchaser, and 
his possession is therefore adverse to vendor: 
Montgomery County v. Secerson, 64-326. 
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This section Ivcld applicable to a case where 
the owner of land had agreed to convey to a 
railroad company the right of way over his 
land in consideration of their fencing the 
track and the construction of a crossing; and 
)ield, that the lien under such contract was 
superior to the claims of the purchaser of the 
road at foreclosure sale: Varner v. St. Louis 
d- C. R. R. Co., 55-677. 

The assignee of a note given for the pur
chase money by the holder of a title bond has 
the same rights and remedies as the payee, 
and may bring action in his own name to 
foreclose the bond or contract: Zebley v. Sears, 
38-507; Quest v. Byington, 14-30. 

Where a party having a mortgage on land 
takes as additional security a deed for the 
same land, and gives back a bond to reconvey 
upon payment of sum named, the lien of his 
mortgage does not merge in the title thus 
acquired: McElhaney v. Sltoemaker, 76-416. 

Upon the maturity of a portion of a series 
of notes for the purchase money, the vendor 
may bring action to foreclose his tille bond: 
Tupple v. Fiers, 14-515. 

And a foreclosure for an installment due, 
and a sale thereunder, has the same effect as 
in a similar action on the mortgage. The 
purchaser takes free from any claim of the 
vendor for unpaid installments: Poweshiek 
County v. Dennison, 36-244. 

W here the vendor proceeds to foreclose 
the contract of sale, he loses his lien for any 
balance of the purchase money not paid by 
the foreclosure sale: Todd v. Davey, 60-532. 

By the acceptance of a title bond specify
ing the sale and the vendee's contract to pay 
the pui'chase money at a specified time, the 
vendee becomes bound: Huse v. McDaniel, 
33-400. 

The fact that no notes or other obliga-
gations are executed by the person to whom 
is given a bond to convey will not show that 
he is not bound by the bond. Such a con
tract will not be considered as unilateral un
less it is plain and clear that a unilateral 
contract was intended. In the absence of 
such proof of intention it will be presumed 
that the parties intended it to be mutually 
obligatory: Flanders v. Merrill, 38-583. 

Where a contract to convey is assigned by 
the vendee to a third person, and accepted 
by him, and rights claimed thereunder, such 
assignee thereby assumes all the obligations 
of his assignor, and can be held personally 
liable thereunder: WigMman v. Spofford, 56-
145. 

Under a contract by which the owner of 
land held under execution had an election 
to repurchase within a given time, Jield, that 
no personal obligation was incurred on which 
judgment could be recovered: Stroup v. Hay
cock, 56-729. 

Where, in a bond for a deed, vendee does 
not bind himself to pay for the premises, an 
acceptance of such bond creates no obligation 
on his part, but simply secures to him an 
option to pay the stipulated price and in
terest or take the land. When he neglects 
to pay according to such stipulations, the 
privilege of taking the land which he has 
under the agreement may become terminated 
in accordance wiih its provisions, and no de

mand against the vendee in favor of the 
vendor will exist after such termination: 
Huston v. Kline, 64-376. 

The vendee in possession under a bond 
for a deed cannot acquire tax title against 
the owner under a sale made prior to the 
execution of the bond for a deed: Cowdry v. 
Cuthl>ert, 71-733. 

Where the legal title is conveyed under 
such circumstances that it will in equity be 
held to be a mortgage, a separate agreement 
to reconvey his entire interest and rights to 
the debtor in the property may be foreclosed 
as herein provided: Rubelman v. Hummel, 
72-40. 

In an action to recover the purchase 
money of real estate and foreclose the in
terest of the vendee therein no tender of 
conveyance is required, for the reason that 
the court of equity can so mould the judg
ment or decree as to protect the rights of 
the vendee: Stevenson v. Polk, 71-278. 

An action to foreclose a title bond is barred 
in the same time that an action on a mort
gage would be: Day v. Baldwin, 34-380. 

A judgment against the vendee and a 
foreclosure of the bond may be had in the 
same action, as in a suit to foreclose a mort
gage: Hartman v. Clarke, 11-510. 

In an action to foreclose a title bond to 
convey an undivided interest in real prop
erty, field, that a subsequent purchaser of a 
part of the property was properly made de
fendant and might in an action ask that the 
lien be enforced against the portion not 
claimed by him, and that a partition of the 
land be made: Hammond v. Perry, 38-217. 

In an action on a title bond for balance of 
purchase money it is error to declare the 
bond forfeited and discharge the land there
from. The lien of the vendor for the balance 
due should be foreclosed and the property 
sold to satisfy the judgment: Gamut v. Gregg, 
37-573. 

In an action to foreclose a title bond, lield 
not error to render a decree requiring plain
tiff to convey the property described in the 
bond to the purchaser under the decree, by 
a deed containing the covenants stipulated 
in the bond, upon payment by the purchaser 
of the full amount found due plaintiff on the 
bond: Wall v. Ambler, 11-274. 

Where vendee enters into possession un
der a contract of sale, he is, after the sale of 
the premises under foreclosure of the con
tract, bound to surrender possession to the 
holder of the legal title without notice. He 
cannot claim to be a tenant at will: Cole v. 
Gill, 14-527. 

In a proceeding to foreclose a title bond 
to real estate brought by an executrix, who 
was also under the will devisee of the prop
erty with power to convey, held, that a de
cree requiring that the deed tobe delivered 
to defendant upon paymentof thedebtshould 
be executed by plaintiff as executrix, instead 
of as devisee, was erroneous: Grimmell v. 
Warner, 21-11. 

On the foreclosure of a title bond of real 
estate it is proper to award a, general execu
tion for any balance remaining due after the 
sale of the property on special execution: 
Ibid. 
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Subsequent lien holders not made parties bond may maintain an action to redeem from 
to the foreclosure may redeem as from sale the sale under foreclosure of the title bond 
on foreclosure of mortgage: Dukes v. Turner, by the grantor, to which he is not a party: 
44-575. Ibid. 

The grantee of a grantee under a title 

SEC. 4298. Vendee deemed mortgagor . The vendee shall in such 
cases, for the purpose of the foreclosure, be treated as a mortgagor of the 
property purchased, and his rights may be foreclosed in a similar manner. 
[C73, § 3330; R , § 3672; C'51, § 2095.] 

See notes to preceding section. 

SEC. 4299. Forfeiture—notice. Any contract hereafter made for the 
sale of real estate in the state of Iowa, and which provides for the forfeiture 
of vendee's rights therein upon the happening of certain conditions, shall 
not be forfeited or canceled unless, thirty days before a declaration of for
feiture is made, a written notice be served on the vendee or assignee, notice 
of whose rights as assignee has been conveyed to vendor, and on the party 
in possession of said real estate, which notice shall be served in same 
manner and by same parties authorized to serve original notices, and shall 
contain a declaration of an intention to forfeit said contract, and the reason 
therefor. [26 G. A., ch. 73, § 1.] 

SEC. 4300. Performance. For the period of thirty days after service 
of said notice the vendee, or those claiming under him, may discharge any 
unpaid payment and costs of service of notice of forfeiture, or perform any 
condition broken; and, if said payments-are made or conditions broken aTe 
performed within said pei'iod of thirty days, the right to forfeit for defaults 
occurring before said notice is served is terminated. [Same, § 2.] 

SEC. 4301. Terms of contract. The requirements contained in sections 
forty-two hundred and ninety-nine and forty-three hundred shall be operative 
in all cases where the intention of the parties, as gathered from the contract 
and surrounding circumstances, is to sell or to agree to sell an interest in 
real estate, any contract or agreement of the parties to the contrary not
withstanding. [Same, § 3.] 

CHAPTER 8. 
OF ACTIONS FOR NUISANCE, WASTE AND TRESPASS. 

SECTION 4302. Nuisance — w h a t consti tutes — action to abate. 
Whatever is injurious to health, indecent or offensive to the senses, or an 
obstruction to the free use of property, so as essentially to interfere 
with the comfortable enjoyment of life 'or property, is a nuisance, and a 
civil action by ordinary proceedings may be brought to enjoin and abate the 
same and to recover damages sustained on account thereof. [C.'73, § 3331; 
B., §§ 3713-15; C. '51, §§ 2131-3.] 

I n actions a t law: In an action at law 
damages may be recovered for a nuisance, 
and the nuisance itself may be abated; there
fore in an action for damages for a nuisance 
the plaintiff is entitled to have his damages 
assessed by a jury, notwithstanding the fact 
that he may couple with his claim for dam
ages a prayer that the defendants may be 
enjoined from continuing the nuisance: Mil
ler ». Keokuk & D. M. R. Co., 63-680. 

Notwithstanding this provision authoriz
ing abatement of a nuisance in an action at 
law, proceedings for abatement may still be 
brought in equity: Bushnell v. Robeson, 62-
540; Oribben v. Hunsen, 69-255. 

Wha t deemed: A livery stable in a city 
is not necessarily a nuisance, but may be so 
under some circumstances: ¿Shiras v. Olinger, 
60-571. 

As to duties of adjoining lot owners with 
reference to building, etc., see Cook v. Ben
son, 62-170. 

The fact that stock yards are necessary to 
the operation of a railroad will not prevent 
recovery by a property owner for damages 
from unwholesome odors therefrom, it not 
appearing that such odors were unavoidable 
and that the yards might not have been lo
cated elsewhere: Shively v. Cedar Rapids, I. 
F. & JV. R. Co., 74-169. 
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The obstruction of a stream by which 
lands are inundated is a nuisance, and may be 
enjoined without regard to the insolvency of 
the defendant: Moore v. Chicago, B. & Q. JR. 
Co., 75-263. 

A slaughter-house may be a nuisance in 
residence portions of a city, even though 
carried on in as careful a manner as possible. 
Individual property owners may have dam
ages separate from the public, and may main
tain a joint action for injunction, although 
owning separate property: Bushmill v. Robe
son, 62-540. 

The fact that property is purchased and 
used for residence, while a business is being 
prosecuted which is afterward complained 
of as a nuisance, will not prevent a court of 
equity from exercising its discretion to grant 
an injunction to restrain the continuance of 
the nuisance: Ibid. 

A nuisance resulting in injury to the 
health and property of plaintiff may be a 
ground of recovery, although plaintiff is not 
affected in a different way in that respect 
from the public in general: Harley v. Merrill 
Brick Co., 83-73. 

In an action for damages for a nuisance 
consisting in smoke and soot caused by de
fendant in the operation of its works, held, 
that it was erroreous to instruct the jury that 
defendant would not be liable for such nui
sance if caused in part by others. In such 
case, if it appears that defendant acted inde
pendently and not in concert with others, it 
should be held liable for the damages result
ing from its own acts only: Ibid. 

Also, held, that the plaintiff was not es
topped from complaining because of knowl
edge of the erection of defendant's works 
without making objection, it appearing that 
plaintiff had in no way induced defendant to 
act in reliance on plaintiff's acts or omis
sions: Ibid. 

In such case, held, that it was not com
petent to establish the existence of the al
leged nuisance by showing how it affected 
persons and property not in controversy: 
Ibid. 

Plaintiff also in the wrong: Where 
plaintiff's premises themselves constitute and 
contribute to the nuisance of which he com
plains, he cannot have relief against defend
ant: Cassady v. Cavenor, 37-300. 

Not only the condition but the location of 
the alleged nuisance must be considered in 
determining whether the premises are ob
jectionable: Baker v. Bohannan, 69-60. 

Intent: In a civil action for damages for 
a nuisance the intention of the defendant in 
doing the act complained of need not be in
quired into unless upon the question of ex
emplary damages: Bonnell v. Smith, 53-281. 

In an action to recover damages caused by 
a nuisance, held, that the fact that plaintiff, 
maintained another nuisance would not de
feat his right of recovery, but that such fact 
might be considered in determining defend
ant's liability; and held also, that the doctrine 
of contributory negligence would not apply 
in such case: Bandolfv. Bloomfield, 77-50. 

In an action to recover damages caused by 
a sewer which emptied into the street near 
plaintiff's dwelling-house, evidence that an

other sewer of similar construction and use 
did not produce offensive smells, held prop
erly excluded: Ibid. 

Where an upper owner contributes to the 
pollution of a stream already polluted by 
others, and it appears that the water would 
have been good for stock and free from nox
ious odors but for such contribution, he will 
be liable in damages to the lower owner: 
Ferguson v. Firmemch Mfg. Co., 77-576. 

But where a stream ís polluted by both 
upper and lower owners, the latter cannot re
cover for an injury to which he contributed: 
Ibid. 

Acts under authority of law: An act 
done in accordance with authority of law 
cannot constitute a public nuisance, but may 
be a private nuisance for which damages 
may be recovered, and in the latter case 
the legislative grant will be no protection: 
Churchill v. Burlington Water Co., 62 N.W., 
646. 

When a municipal corporation is author
ized to do a particular thing so long as it 
keeps within the scope of the power granted 
it cannot be restrained on the ground that 
the thing done constitutes a nuisance, pro
vided the result arises as a natural and prob
able consequence of the act authorized so 
that it may fairly be said to be covered in 
legal contemplation by the legislation con
ferring the power: Miller v. Webster City, 62-
N.W., 648. 

While the legislative grant is a bar to 
public prosecution for the maintenance of 
the nuisance but not to an action for dam
ages suffered therefrom by an individual, 
yet the citizen is expected to submit to a 
reasonable amount of discomfort for the gen
eral public good: Ibid. 

From time immemorial the creation and 
maintenance of public markets has been 
deemed an incident of sovereignty: Ibid. 

Where the damage resulting from a nui
sance can be admeasured and compensated, 
equity will not interfere, for the public ben
efit outweighs private and individual con
venience: Ibid. 

Prescriptive r ight: A claim of r ight to 
maintain a nuisance arising by continuance 
of the nuisance for more than five years is 
the claim of an easement, and, under g 3004, 
notice of such claim of a prescriptive right 
must appear, adverse possession alone not 
being sufficient: Churchill v. Burlington Water 
Co., 62 N W., 646. 

Public and private: A nuisance may be 
both public and private, and if an individual 
suffers special damages thereby he may 
maintain an action therefor: Ewell v. Green
wood, 26-377; Plait v. Chicago, B. á Q. B. Co., 
74-127. 

A dam, although lawfully erected, may 
constitute a public nuisance in that it causes 
the water to overflow adjacent lands, by 
reason whereof such water is rendered im
pure and the over fio wed land kept marshy and 
filled with noxious weeds and putrid vegeta
tion, whereby the air becomes corrupted, 
infected, etc.: State «. Close, 35-570. 

A private person has a right of action for 
a public nuisance only when he suffers an 
injury distinct from the public as a conse-
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quence of the wrongful act: Ingram v. Chi
cago, D. & M. B. Co., 38-669. 

While a nuisance may as to some matter 
affect the public for which a private action 
will not lie, if as to other things it works an 
injury to the individual which is not shared 
by the public, he may have a remedy: Park 
v. Chicago & S. W. B. Co., 43-636. 

As a general rule a public nuisance gives 
no right of action to a private person, unless 
he suffer a special injury, distinct from that 
of the general public, and a municipal cor
poration is not authorized to bring an action 
to restrain and abate a nuisance on the 
ground that it is injurious to its citizens: 

Uumwa v. Chinn, 75-405. 
Independently of statutory provisions, a 

private individual will not be allowed to 
maintain an action to restrain or abate a 
public nuisance, unless he can show that it 
occasions some peculiar and special damage 
or injury to him; and where a railroad bridge 
was built across a navigable lake, and plain
tiff subsequently established the business of 
keeping boats for hire at one end of the 
lake, held, that he could not maintain an 
action for damages against the company on 
account of the maintenance of such bridge, 
and consequent interference with his busi
ness, by reason of the obstruction to the 
Passage of boats toother portions of the lake: 

nnis v. Cedar Bapids, I. F. & If. W. B. Co., 
76-165. 

The order of a city council as a board of 
health declaring a structure a nuisance and 
dangerous to public health is not conclusive 
in an action against the person maintaining 
such structure by one who claims to be in
jured thereby, and does not relieve plaintiff 
in such action from the necessity of establish
ing the fact that such structure is a nuisance 
working injury to plaintiff or his property: 
Kallsen v. Wilson, 80-229. 

Therefore, a private individual is not en
titled by action of mandamus to compel the 
defendant, a school board, to abate on their 
premises a building which has been declared 
by the board of health to be a nuisance to 
the public: Ibid. 

Obstruction of high-way: 'To entitle a 
party to recover damages for the obstruction 
of a highway he must show not only the ex
istence of the highway and the fact of ob
struction, but that he has sustained some 
special damage or injury therefrom not 
shared by the public in general: Brant v. 
Plummer, 64-33. 

A nuisance resulting from an obstruction 
to a highway leading to the premises of a 
party and interfering with the access thereto, 
and causing other special damage, is ground 
for recovery in an action by the person in
jured. In such cases action may be main
tained though many persons other than plain
tiff suffer like injuries from the same nui
sance: Park v. Chicago & 8. W. B. Co., 43-636. 

A land owner has a private right of action 
for damages and for abatement of a nuisance 
caused by the obstruction of a highway 
which is of special importance to him in con
nection with entering and leaving his prem
ises: Miller o. Schenck, 78-372. 

As to shade trees in highways, see \ 1556 
and notes. 

As affecting property rights: A city 
which has contracted for a supply of gas can
not set up a defense that the gas work» were 
a nuisance which they had no power to legal
ize: Davenport Gas, etc., Co. v. Davenpmi,,Vi-
239. 

Where property used as a house of ill-
fame is seized by an officer without author
ity of law, the officer is liable for damages 
suffered thereby, notwithstanding the illegal 
character of the use: Tieman v. Haio, 49-312. 

Measure of damages: In an action for a 
nuisance for allowing water to stand upon an 
owner's premises until it becomes offensive, 
the measure of damages should be limited 
to the diminution in value of the use of the 
premises affected thereby during the time 
during which the nuisance existed: Quinn v. 
Chicago, B. & Q. B. Co., 63-510. 

Where the upper owner, by an unreason
able use of a stream, pollutes the water so 
that it is rendered unfit for the use of stock 
and domestic purposes on the farm below, 
and is a source of sickness, pain and discom
fort, the person injured is not limited in his 
recovery to the damages sustained by reason 
of the depreciation of the rental value of the 
property, but he is entitled to recover special 
damages for the ineonvenienoe suijer^d, by 
himself and family, including that resulting 
from sickness, pain and discomfort: Ferguson 
v. Firmenich Mfg. Co., 77-576. 

In an action to recover for a nuisance 
caused by defendant by constructing and 
maintaining a sewer which emptied near 
plaintiff's dwelling-house, held, that plaintiff 
was not limited in his recovery to damages 
resulting from the depreciation in the rental 
value of the property, but was entitled to 
recover for the inconvenience and discom
fort suffered: Bandolf v. Bloomfield, 77-50. 

In an action to recover for a nuisance af
fecting the comfortable enjoyment of the 
homestead the damages are not limited to 
the rental value but recovery may be had 
for the inconvenience and discomfort suf
fered: Churchill v. BurlingtonWater Co., 62 N. 
W., 646; Foote v. Burlington Water Co., 62 N. 
W., 648. 

Where the owner of a rock quarry al
lowed rock to roll or fall upon a street, and 
it was used by the city in making repairs, 
held, that while the city had the right to 
remove such obstruction as a nuisance, yet 
if it used the material on its streets,, not 
merely for the purpose of removing the ob
struction but for the purpose of the better
ment of the street, it was liable to the owner 
for the value of the material, less the ex
pense of the removal: Kemper v. Burlington, 
81-354. 

In an action for an injury to property by 
reason of a nuisance of such character that 

• it may be discontinued, plaintiff is only en
titled to recover depreciation in rental value 
during the existence of the nuisance: Shioely 
v. Cedar Bapids, I. F. & N. B. Co., 74-169. 

Percolating water: Where a property 
owner allows water to accumulate in exca
vations upon his premises so as to constitute 
a nuisance, he will be liable for damages 
caused to the adjoining owner by the perco
lation of such water upon the premises of 
the latter: Ibid. 
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Surface water: A property owner has the 
right to construct a building upon his prem
ises so as to cause the water falling upon 
such building to be discharged at one or 
more places, and if such discharge is caused 
to be made upon a street or alley, an adjoin
ing property owner cannot complain because, 
by reason of his own lot being below grade, 
it is injured by the flow of such water there
on: Phillips v. Waterliouse, 69-199. 

Continuance of nuisance; liability of 
grantee: I t seems that the liability of the 
grantee for the continuance of a nuisance 
caused by the act of the grantor upon the 
premises prior to the .conveyance is not de
pendent upon notice to the grantee of the 
continuance of the nuisance: Drake v. Chi
cago, B. I. á P. B. Co., 63-302. 

Where an injury is permanent the dam
age is spoken of as original and as accruing 
wholly when the wrongful acts are done; and 
is distinguished from an injury which is re
garded as continuing, that is, an injury that 
could and should be terminated, and is to be 
compensated strictly with reference to the 
past and upon the theory that it will be ter
minated. In the former case, a recovery for 
damages subsequently accruing from the 
original wrong cannot be had against a sub
sequent purchaser of the property: Bizer v. 
Ottumwa Hydraulic Power Co., 70-145. 

Continuing damages: Where damages 
from a nuisance do not occur at the time of 
the doing of the act from which the damage 
subsequently results, the party owning the 
property damaged at the time that the dam
age occurs may sue thereon, although he was 
not the owner at the time the act was done 
which caused the damage: Miller v. Keokuk 
& I). M. B. Co., 63-680. 

Where a railway company laid a side track 
in the street of a city twelve feet nearer the 
side of the street than authorized by city 
ordinance, and the owner of property front
ing on the street sued for damages occasioned 
to such property by running cars over and 
leaving them standing upon said side track, 
held, that the nuisance was continuing and 
not pewnanent, and that the occupant of the 
property might maintain the action, although 
such occupant was not the owner of the prop
erty so as to be entitled to sue for the orig
inal damage in laying the track, and although 
an action for such original damage would be 
barred: Cain v. Chicago, B. I. & P. B. Co., 
54-256. 

Abatement by board of health: Exclu
sive jurisdiction to determine what consti
tutes a nuisance and to abate nuisances is 
not conferred upon the local board of health, 
but a private action for damages againt a 
person maintaining a nuisance by one spe
cially injured thereby may be brought with
out the action of the board having been in
voked: Baker v. Bohannan, 69-60. 

Abatement by person injured: At com
mon law a person has a right to abate a nui
sance which is injurious to him as distinct 
from the public: State v. Moffett, 1 G. Gr., 
247. 

The right of abatement of a nuisance by 
private act of a party injured thereby is au
thorized only in case of a particular emer

gency requiring a more speedy remedy than 
can be had by the ordinary proceedings at 
law, and must be exercised with the least 
practicable injury: Moffett v. Brewer, 1 G. 
Gr., 348. 

A party who seeks to abate a nuisance 
with his own hands cannot be justified in the 
destruction of property unless it be abso
lutely necessary. It is only the ofiensive use 
of it that he is justified in abating: Morrison 
v. Marquardt, 24-35. 

Nuisances may be abated by an individual 
only where they in fact exist. The determi
nation of an individual that a nuisance ex
ists does not make the thing a nuisance, and 
if he destroys property on the ground that 
it is a nuisance he is responsible, unless it is 
established that the property destroyed con
stituted a nuisance: Cole v. Kegkr, 64-59. 

Although a person may abate a nuisance 
upon the premises of another when the same 
is injurions to him or when there is a rea
sonable certainty that he will be injured by 
it, yet it cannot be said that he is negligent 
in not abating such nuisance unless there is 
an apparent danger that he will sustain 
some substantial damage: Copper v. Bolvin, 
68-757. 

Notice to abate: All that is required, in 
order to impose upon a party, whose building 
constitutes a nuisance by reason of throwing 
water upon the land of his neighbor, the duty 
of abating the nuisance, is that he be in
formed of its existence. No formal notice is 
necessary: Ibid. 

Abatement in equity: A party cannot 
have a nuisance upon the premises of an
other abated on his complaint when a simi
lar nuisance is maintained upon his own 
premises: Cassady v. Cavenor, 37-300. 

Proceedings for the abatement of a nui
sance are of a more summary character than 
actions, and a forfeiture may be enforced for 
that purpose: Oosselink v. Campbell, 4-296. 

In order to abate a nuisance existing by 
reason of a stream or pond of water becoming 
impure from substances being cast into it, it 
is not necessary that such a stream or pond 
be filled up. The source from which the im
purities originate may be removed or the 
parties operating the nuisance restrained 
from future acts of the kind: Finlcy v. Her-
shey, 41-389. 

Where it is determined that premises are 
so occupied as to create a nuisance, but it is 
not found that they are a nuisance, that is, a 
nuisance per se, the court can only enjoin 
such use of the premises as will amount to a 
nuisance: Bicharás v. Holt, 61-529; Shiras v. 
dinger, 50-571. 

Á blacksmith shop is not a nuisance per se, 
and a party cannot be enjoined from trans
acting the business of blacksmithing upon 
his premises. The decree in such cases 
should require the owner to so change his 
shop and so prosecute his business that no 
annoyance should result therefrom to others: 
Faucher v. Grass, 60-505. 

Where a building on an adjoining lot is 
so used as to become a nuisance to plaintiff 
he may have the unlawful use enjoined, but 
not the building itself, nor will the court en
join a use which it does not appear that the 
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party is likely to make of the premises: Tru- been conducted with as little offense as pos-
lock v. Merte, 72-610. sible, an injunction restraining: defendant 

Where smoke and soot from the smoke- from maintaining and operating such estab-
stack of a waterworks company came upon lishment, and for its abatement, was proper: 
plaintiff's premises in such a manner as to Millheiser v. Willard, 65 N. W., 325. 
deprive him of the comfortable enjoyment of The fact that a party recovers damages for 
his property, but the health of himself and something, on the ground that it has been in-
family was not affected thei eby or his prop- jurious to him as a nuisance, does not neces-
erty destroyed, held, that while such injury sarily show that it is a nuisance at the time 
constituted a nuisance for which the plain- of the trial, and that he is therefore entitled 
tiff might recover at law, yet he would not to have it abated: Fuller v. Chicago, B. I. <fe 
be entitled to have an abatement thereof in P . B. Co., 61-125. 
equity. The rule in equity is that where the Abatement in law action: Where a party 
damages sustained can be admeasured and sues for and recovers full damages resulting 
compensated equity will not interfere where from a nuisance in its nature permanent, he 
the public benefit greatly outweighs private is not entitled also to an order for the abate-
and individual convenience: Daniels v. Keo- ment of the nuisance. The provisions of this 
kuk Waterworks, 61-549. section authorizing an abatement in such 

Under the facts of a particular case, held, cases do not make it obligatory upon the 
that a rendering establishment maintained court to award an abatement in every case: 
by defendant was shown to have been a nui- Downing^ v. Oskaloosa, 86-352. 
sanee, injurious to plaintiff, and though, as it Criminal nuisance: See ¡S 5078. 
appeared from defendant's evidence, it had 

SEC. 4303. Waste by guardian or tenants—damages. If a guardian, 
tenant for life or years, joint tenant or tenant in common of real property 
commit waste thereon, he is liable to pay three times the damages which 
have resulted from such waste, to the person who is entitled to sue there
for. [C.73, § 3332; R., § 3716; C. '51, § 2134.] 

The provisions of this section do not ap- of the limits specified in the lease: Oskaloosa 
ply to an action against a tenant under a College v. Western Union Fuel Co., 90-308. 
mining lease for having mined coal outside 

SEC. 4304. Forfeiture and eviction. Judgment of forfeiture and 
eviction may be rendered against the defendant whenever the amount of 
damages so recovered is more than two-thirds the value of the interest such 
defendant has in the property injured, when the action is brought by the 
person entitled to the reversion. [C.73, § 3333; R , § 3717; C. '51, § 2135.J 

SEC. 4306. Who deemed to have committed waste. Any person 
whose duty it is to prevent waste, and who fails to use reasonable and ordi
nary care to avert the same, shall be held to have committed it. [0.73, § 
3334; R., §3718;C.'51, §2136.] 

SEC. 4306. Treble damages for injury to trees. For wilfully 
injuring any timber, tree or shrub on the land of another, or in the street 
or highway in front of another's cultivated ground, yard or town lot, or on 
the public grounds of any city or town, or any land held by the state for 
any purpose whatever, the perpetrator shall pay treble damages at the suit 
of any person entitled to protect or enjoy the property. [C.73, § 3335; R., 
§ 3719; C.'51, §2137.] 

Under the facts of a particular case, held, should not be applied so as to allow treble 
that plaintiff was entitled to treble damages damages except in cases where the injury 
for trespass although defendant claimed title, was wanton and without reasonable excuse, 
and the act of defendant seemed to have been So held in a case of a highway supervisor cut-
committed for the purpose of causing a liti- ting down trees in the highway, there being 
gation which should establish the right to some evidence that his act was with the con-
the premises: Wilson v. Gunning, 80-331. sent of the owner: Werner v. Flies, 91-146. 

This statute, being penal in its character, 

SEC. 4307. Remainder or reversion. The owner of an estate in 
remainder or reversion may maintain either of the aforesaid actions for 
injuries done to the inheritance, notwithstanding any intervening estate for 
life or years. [C. 73, § 3337; R., § 3721; C. '51, § 2139.] 

SEC. 4308. Heir. An heir, whether a minor or of full age, may main
tain these actions for injuries done in the time of his ancestor as well as in 
his own time, unless barred by the statute of limitations. [C. 73, § 3338; 
R., § 3722; C'51, § 2140.] 
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S E C . 4 3 0 9 . Purchaser at e x e c u t i o n sale. The purchaser of lands or 
tenements at execution sale may have and maintain an action against any 
person for either of the causes above mentioned, occurring or existing after 
'such purchase; but this provision shall not be construed to forbid the person 
occupying the lands in the meantime from using them in the ordinary course 
of husbandry, or taking timber with which to make suitable repairs thereon, 
unless the timber so taken shall be of higher grade than required, in which 
case he shall be held guilty of waste and liable accordingly. [C. 73 , §§ 
3339-41; R., §§ 3723-5; C.'51, §§ 2141-3.] 

See I 4065. 

S E C . 4310. Sett lers on lands of state. Any person settled upon and 
occupying any portion of the public lands held by the state is not liable as 
a t respasser for improving or cultivating it in the ordinary course of hus
bandry, nor for taking and using timber or other materials necessary and 
proper to enable him to do so, provided the timber and other materials a re 
taken from land properly constituting a par t of the "c la im" or t ract of land 
so settled upon and occupied by him. [C '73 , § 3342; R., § 3726; C ' 5 1 , § 
2144.] 

S E C . 4311. Holder of t a x certificate. The owner of a t reasurer ' s 
certificate of purchase of land sold for taxes may recover treble damages of 
any person wilfully committing waste or t respass thereon. [C. '73, § 3343.] 

S E C . 4312. Dispos i t ion of m o n e y . All money recovered in an action 
brought under the preceding section shall be paid by the officer collecting 
it to the auditor of the county in which the lands are situated, which shall 
be held by him, and an entry thereof made in a book kep t for that purpose, 
until the lands are redeemed, or a t reasurer ' s deed therefor executed to the 
holder of said certificate. If redemption is made, the money shall be paid 
to the owner of the land, and if not, to the person to whom the deed is exe
cuted. [0. '73, § 3344.] 

C H A P T E R 9. 

OF ACTIONS TO TEST OFFICIAL AND CORPORATE RIGHTS. 

S E C T I O N 4 3 1 3 . F o r w h a t causes. A civil action by ordinary proceed
ings may be brought in the name of the state in the following cases: 

1. Against any person unlawfully holding or exercising any public office 
or franchise within this state, or any office in any corporation created by 
this s tate; 

2. Against any public officer who has done or suffered an act which 
works a forfeiture of his office; 

3. Against any person acting as a corporation within the state without 
Toeing authorized by law; 

4. Against any corporation doing or omitting acts which amount to a 
forfeiture of i ts r ights and privileges as a corporation, or exercising powers 
not conferred by law; 

5. Against any person claiming under any patent, granted by the proper 
authorities of the state, for the purpose of annulling or vacating the same 
as having been obtained by fraud, or through mistake or ignorance of a 
material fact, or when the defendants have done or omitted an act in viola
tion of the terms or conditions on which the let ters were granted, or have 
by any other means forfeited the interest acquired under the same. [C. '73, 
§ 3345; R., §§ 3732, 3757; C. '51, §§2151, 2175.] 

It would seem that quo warranto will not The right to an office cannot be deter-
lie for the purpose of declaring void or an- mined by bringing replevin for the records, 
nulling a legislative act passed by a state or etc., of such office: Desmond v. McCarthy, 17-
an inferior municipal corporation: State ex 525. 
iv-,'. r. Lyons. 31-432. Where two school directors had been 
111 
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elected in a district, which was entitled to 
but one, held, that in a civil action in the 
nature of a quo ivarranto to test their rights, 
it was not necessary to make the district, the 
inhabitants thereof, or the directors, parties 
to the action: /State v. Simpkins, 77-676. 

But a court may determine without an 
action which of two persons claiming to be 
sheriff is the lawful officer authorized to 
serve its process: McCue v. Circuit Court, 
51-60. 

The right of a party to an office cannot 
be tested in a habeas corpus proceeding: Ex 
parte Strahl, 16-369. 

Where the council of a city is, by its 
charter, the judge of the qualification and 
election of its own members, but has never 
provided any method for trying contested 
election cases, a person claiming to be elected 
mayor may, by proceeding by information in 
quo warranto, have his right to such office 
determined: State ex rel. v. Funck, 17-365. 

Quo warranto is the proper proceeding to 
determine the defendant's right to exercise 
the functions of an office, although as between 
the defendant and the relator the proper 
board has decided in favor of the latter: State 
v. Minton, 49-591. 

The right to preside at the meeting of 
the city council is a franchise which may be 
contested by this proceeding. An original 
bill for an injunction is not the proper rem
edy: Cochran v. McCleary, 22-75. 

Action in the name of the state to deter
mine whether the electors of a certain terri
tory are authorized to exercise the corporate 
powers of a school district should be against 
such electors in person, and not against the 
school district as such: State v. Independent 
School Dist., 44-227. 

An action may be brpught upon the rela
tion of the auditor to close the business of an 
insurance company for failure to comply with 
the statutory provisions as to the method of 
conducting such business, and for the pur
poses of such action it will be assumed that 
the corporation was duly organized: State ex 
rel. v. Ioioa Mutual Aid Ass'n, 59-125. 

In an action to prevent an insurance com
pany from doing business in the state, not
withstanding that it had received a certifi-

SEC. 4314. No joinder or counter-claim. In such action there shall 
be no joinder of any other cause of action, nor any counter-claim. [C'73, 
§3346;R„ §4180.] 

SEC. 4316. By county attorney. Such action may be commenced by 
the county attorney at his discretion, and must be so commenced when 
directed by the governor, the general assembly or a court of record. [C. 
73, §3347; R., §§ 3733-4; C'51, §§ 2152-3.] 

S E C 4316. By private person. If the county attorney, on demand, 
neglects or refuses to commence the same, any citizen of the state having 
an interest in the question may apply to the court in which the action is to 
be commenced, or to the judge thereof, for leave to do so, and, upon obtain
ing such leave, may bring and prosecute the action to final judgment. [C. 
'73,§ 3348; R., §3735.] 

cate from the auditor, on the ground that it 
was acting in violation of the law in such a 
manner as to forfeit its rights as a corpora
tion, held, that quo warranto was the proper 
remedy to test the company's right to act, 
and not certiorari to review the act of the 
auditor in granting the certificate: State v. 
Fidelity & Casualty Co., 77-648. 

A failure to substantially comply with 
the express provisions of its articles, and of 
the general laws, may be a ground for de
claring a forfeiture of the charter of a cor
poration, but such provisions must be ex
pressed or there must be a plain mis-use or 
non-use of powers. The acts or omissions 
which are to be the basis of a forfeiture must 
relate to matters which are of the essence 
of the contract, that is, in which the public 
have an interest. Failure to fulfill obliga
tions to individuals or to other corporations 
is not a ground of forfeiture. Where a 
breach of an obligation is not expressly made 
the ground of forfeiture, the court is in
vested with a discretion, and will not render 
a judgment of ouster if in its opinion the 
interests of the public do not require it: 
(State ex rel. v. Omaha & C. B. B. & B. Co., 
91-517. 

This provision for winding up the affairs 
of an insolvent corporation does not deprive 
a court of equity of jurisdiction to appoint a 
receiver at the suit of a stockholder: Dicker-
son v. Cass County Bank, 64 N.W., 395. 

Where the office for the recovery of which 
the action is brought is one to which no com
pensation attaches, it is not error for the 
court to dismiss the suit when, at the time of 
trial, the term of office contested for has ex
pired. So held in case of subdirector of 
school district: /State ex rel. v. Porter, 58-19. 

This is an action at law, and appeal there
from is not triable de novo. If the finding of 
the lower court has support in the evidence 
it will not be disturbed: /State v. Gaston, 79-
457. 

Action of a trial court in refusing to award 
judgment of ouster against officers will not 
be reviewed on appeal after the term of office 
of such officers has expired: /State ex rel. v. 
Powell, 70 K. W., 592. 

The law does not define what the interest 
must be of the party who seeks to maintain 
this action, and the question whether the in
terest is sufficient is a preliminary one for 
the district court, to be determined before 

the commencement of the action: /State ex rel 
v. Des Moines, 65 N.W., 818. 

In a proceeding to determine the validity 
of a statute extending the limits of the city 
of Des Moines, held, that a nonresident owner 
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of land within the extended limits of city, year, had a sufficient interest to maintain 
taxation upon which amounted to $1.31 per such action: Ibid. 

SEC. 4317. Petition. The petition shall contain a statement of the facts 
which constitute the grounds of the proceeding, and, with the notice and 
all the subsequent pleadings and proceedings, shall conform to the rules 
given for procedure in civil actions, except so far as the same are modified 
by this chapter. [C'73, § 3349; R., §§ 3736-8; C. '51, §§ 2154-6.] 

SEC. 4318. Costs. When such action is brought upon the relation of a 
private individual, that fact shall be stated in the petition, and the order 
allowing him to prosecute may require that he shall be responsible for costs 
in case they are not adjudged against the defendant. In other cases the 
payment of costs shall be regulated by the same rule as in criminal actions. 
[C.73, § 3350; R., § 3746; C'51, § 2164.] 

SEC. 4319. Right to an office. When the defendant is holding an office 
to which another is claiming the right, the petition shall set forth the name 
of such claimant, and the trial must, if practicable, determine the rights of 
the contesting parties. [C. '73, § 3351; R., § 3739; C. '51, § 2157.] 

SEC. 4320. Several claimants. When several persons claim to be 
entitled to the same office or franchise, a petition may be filed against all 
or any portion thereof, in order to try their respective rights thereto. [C. 
'73, § 3352; R., § 3743; C'51, § 2161.] 

This section recognizes the right to pro- yet got possession of such office: State ex rel. 
ceed against one claiming to be entitled to v. Van lieek, 87-569. 
an office or franchise, although he has not 

SEC. 4321. Judgment. If judgment is rendered in favor of such claim
ant, he shall proceed to exercise the functions of the office, after he has 
qualified as required by law. [C. 73, § 3353; R., § 3740; C. '51, § 2158.] 

A supersedeas bond, given on appeal from an action upon such appeal bond, after affirm-
the judgment of the court that the plaintiff anee of such judgment, the appellee cannot 
is entitled to the office sued for, does not recover the salary accruing during the pend-
suspend his right to such office and the sal- ency of the appeal: Jayne v. Drorbaugh, 63-
ary incident thereto, to which he becomes 711. 
entitfed by the judgment; and, therefore, in 

SEC. 4322. Books and papers. The court, after such judgment, shall 
order the defendant to deliver over all books and papers in his custody or 
under his control belonging to said office. [C. 73, § 3354; R., § 3731; C. '51, 
§ 2159.] 

SEC. 4323. Action for damages. When judgment has been rendered 
in favor of the claimant he may, at any time within one year thereafter, 
bring an action against the defendant, and recover the damages he has sus
tained by reason of the act of the defendant. [C'73, § 3355; R. § 3742; C. 
'51, § 2160.] 

SEC. 4324. Judgment of ouster. If the defendant is found guilty of 
unlawfully holding or exercising any office, franchise or privilege, or if a 
corporation is found to have violated the law by which it holds its existence, 
or is acting contrary to law, or in any manner to have done acts which 
amount to a surrender or forfeiture of its privileges, judgment shall be 
rendered that such defendant be ousted and altogether excluded from such 
office, franchise or privilege, and also that he pay the costs of the proceed
ing. [C. 73, § 3356; R., § 3744; C. '51, § 2162.] 

SEC. 4325. Judgment in other cases. If the defendant is found to 
have exercised merely certain individual powers and privileges to which he 
was not entitled, the judgment shall be the same as above directed, but only 
in relation to those particulars in which he is thus exceeding the lawful 
exercise of his rights and privileges. [C.73, § 3357; R., § 3745,; C'51, § 
2163.] 

SEC. 4326. Pretended corporation—costs. In case judgment is ren
dered against a pretended but not real corporation, the cost may be collected 
from any person who has been acting as an officer or proprietor thereof. 
[C. 73, § 3358; R., § 3747; C. '51, § 2165.] 
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S E C . 4 3 2 7 . Act ion against officers of corporation. When judgment 
of ouster is rendered against a corporation on account of the misconduct of 
the directors or officers thereof, such officers shall be jointly and severally 
liable to an action by any one injured thereby. [C. 73 , § 3359; R., § 3755; 
C '51 , § 2173.] 

S E C . 4 3 2 8 . Corporation d isso lved. If a corporation is ousted and 
dissolved by the proceedings herein authorized, the court shall appoint 
three disinterested persons as trustees of the creditors and stockholders. 
[0 .78 , § 3360; R., § 3748; C '51 , § 2166.] 

S E C . 4 3 2 9 . Bond. Said trustees shall enter into a bond in such a pen
alty and with such security as the court approves, conditioned for the faith
ful discharge of their trust. [C. 73 , § 3361; R., § 3749; C. '51, § 2167.] 

S E C . 4 3 3 0 . A c t i o n on. Action may be brought on such bond by any 
person injured by the negligence or wrongful act of the trustees in the dis
charge of their duties. [C. 73 , § 3362; R., § 3750; C. '51, § 2168.] 

S E C . 4331. D u t y of trustees . The trustees shall proceed immediately 
to collect the debts and pay the liabilities of the corporation, and to divide 
the surplus among those thereto entitled. [C.73, § 3363; R., § 3751; C ' 5 1 , 
§ 2169.] 

S E C . 4 3 3 2 . Books de l ivered to . The court shall, upon application 
for tha t purpose, order any officer of such corporation, or any other person 
having possession of any of the effects, books or papers thereof, in anywise 
necessary for the settlement of i ts affairs, to deliver the same to the trustees. 
[C. 73 , § 3364; R., § 3752; C. '51, § 2170.] 

S E C . 4 3 3 3 . Inventory . As soon as practicable after their appointment, 
the trustees shall make and file in the office of the clerk of the court an 
inventory, sworn to by each of them, of all the effects, r ights and credits 
which come to their possession or knowledge. [C.73, §3365; R., §3753; 
C. '51, § 2171.] 

S E C . 4 3 3 4 . P o w e r s . They shall sue for and recover the debts and 
property of the corporation, and shall be responsible to the creditors and 
stockholders, respectively, to the extent of the effects which come into their 
hands. [C.73, § 3366; R., § 3754; C ' 5 1 , § 2172.] 

S E C . 4 3 3 5 . P e n a l t y for re fus ing to obey order. Any person who 
without good reason refuses to obey an order of the court, as herein pro
vided, shall be guilty of contempt, and fined in any sum not exceeding five 
thousand dollars, and imprisoned in the county jail until he complies there
with, and shall be further liable for the damages result ing to any person on 
account of his disobedience. [C. 73 , § 3367; R., § 3756; C ' 5 1 , § 2174.] 

CHAPTER 10. 

OF ACTIONS ON OFFICIAL SECURITIES, FINES AND FORFEITURES. 

S E C T I O N 4336 . Official bonds construed. The official bond of a 
public officer is to be construed as a security to the body politic or civil cor
poration of which he is an officer, and to all the members thereof, severally, 
who are intended to be secured thereby. [C.73, § 3368; R., § 3727; C ' 5 1 , § 
2145.] 

S E C . 4 3 3 7 . Pr ior j u d g m e n t no bar. A judgment in favor of a par ty 
for one delinquency does not preclude the same or another par ty from an 
action on the same security for another delinquency, except tha t sureties 
can be made liable in the aggregate only to the extent of their undertaking. 
[C.73, § 3369; R., § 3728; C ' 5 1 , § 2147.] 

S E C . 4 3 3 8 . F ines and forfeitures. Fines and forfeitures not other
wise disposed of go into the treasury of the county where the same are col
lected, for ùio benefit of the school fund. [C.73. § 3370; R., g 3729; C.'51, 
§ 1158.] 
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Suit for the penalty on a bail bond may be 
brought by the county. I t is the trustee, and 
entitled to sue under the provisions of \ 3459: 
Shelby County v. Simmonds, 33-345. 

The fact that a fine or forfeiture is to go 
into the county treasury does not make the 
county a party to the action within the pro
visions of (j 3505 so as to give the defendant 
the right to a change of venue: State v. Mer-
rihew, 47-112. 

The county in which the action upon a 
bail bond is properly brought is the county 
entitled to the money collected thereon: lai
cas County v. Wilson, 61-141. 

Where change of venue is granted from 
one county to another the bail for the ap
pearance of defendant should be sent to the 
county to which the case is transferred, and 
in the event of forfeiture, action should be 
brought thereon by the latter county, the 

proceeds to go into the school fund of that 
county. If money is deposited instead of bail 
the money should be transferred to the clerk 
of the county to which change is granted: 
Warren County v. Polk County, 89-44. 

The county in which the fine is collected 
under this section is the county in which the 
judgment for the fine is rendered and execu
tion therefor is issued, and not the county 
in which such execution is enforced against 
property of defendant: Pottawattamie County 
v. Carroll County, 67-456. 

The governor may remit a judgment 
against the sureties on a bail bond so far as 
such judgment covers the penalty on the 
bond, but not the portion of the judgment 
which is for costs taxed in favor of the wit
nesses, etc.: State v. Beébee, 87-636. 

That fines and forfeitures are to go to 
school fund, see fj 2839, and Const., art IX, \ 4. 

SEC. 4339. By -whom action prosecuted. Actions for their recovery 
may be prosecuted by the officers or persons to whom they by law belong, 
in whole or in part, or by the public officer into whose hands they are to be 
paid when collected. [C. 73, § 3371; R., § 3730; C. '51, § 2149.] 

SEC. 4340. Collusion. A judgment for a penalty or forfeiture, ren
dered by collusion, does not prevent another action for the same subject-
matter. [C.78, § 3372; R., § 3731; C'51, § 2150.] 

CHAPTER 11. 
OF ACTIONS OF MANDAMUS. 

SECTION 4341. Definition. The action of mandamus is one brought 
to obtain an order commanding an inferior tribunal, board, corporation or 
person to do or not to do an act, the performance or omission of which the 
law enjoins as a duty resulting from an office, trust or station. "Where dis
cretion is left to the inferior tribunal or person, the mandamus can only 
compel it to act, but cannot control such discretion. [C. 73, § 3373; R., §§ 
3761, 3763; C'51, §2180.] 

Therefore, held, that the writ would not 
issue for the purpose of placing a party in 
office after the expiration of the term for 
which he was elected: Ibid. 

In a particular case, held, that the action 
of the board of directors of a school district 
with reference to the removal of a school-
house from one district to another could not 
be controlled by mandamus: Peters v. War
ner, 81-335. 

The holding of the federal courts is that 
a proceeding by a writ of mandamus to en
force a judgment is not a suit in the juris
dictional sense, but a proceeding auxiliary 
to the judgment, whether brought before or 
after it is rendered: JSx parte Jiolman, 28-88. 
102. 

But a proceeding may be maintained in a 
state court to enforce the judgment of a fed
eral court: Brown v. Crego, 32-498. 

Mandamus proceedings in the United 
States courts for this state are not governed 
by the provisions of the state statutes in re
lation to such proceedings: United States ex 
rel. v. Union Pacific B. Co., 2 Dillon, 527. 

The writ of mandamus generally issuc-

I. I N GENERAL. 

The action of mandamus is a " civil action 
at law:" Brown v. Crego, 29-321. 

Nature of the action discussed generally 
with reference to the Code of '51: Chance v. 
Temple, 1-179. 

This writ should not issue unless there is 
some wrong on the part of the tribunal, cor
poration, board or person to be commanded: 
Price v. Harned, 1-473. 

The state executive council being charged 
with the duty of letting a contract tor the 
publication of state reports, held, that their 
action in awarding the contract to one bid
der, ai' I f"iusing to award it to another who 
claimod to have made a lower bid, could not 
be s.'t ;i^ide under mandamus proceeding. 
Such ¡id action is in effect an action against 
the state: Mills Publishing Co. v. Larrabee, 
78-97. 

Where it would be of no practical effect, 
or where there is no right to relief shown 
which could not be granted in the ordinary 
course of the law, the writ of mandamus will 
not issue: Potts v. Tuttle, 79-253. 
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to compel obedience to some specific duty by 
a public functionary, and while it will not 
issue to direct the action of such person, 
where the action is discretionary with him, 
yet where the law enjoins upon him the per
formance of a specific act, obedience to that 
law may be enforced by the writ: United 
States ex rel. v. Commissioners, Mor., 31. 

Where the duty is only imposed upon a 
public functionary in his official capacity, 
the performance of it may be enforced 
against the successor of the person who 
should have performed the act: Ibid. 

Where a positive official duty is enjoined 
by law upon an officer, as to the manner of 
the performance of which he has no discre
tion, the only adequate remedy, ordinarily, 
is the writ of mandamus: Benjamin v. Dis-
íricí Tp, 50-648. 

The duty of a railway corporation to con
struct an open crossing for the accomoda
tion of a person owning land on both sides of 
the track, at bis request, as required by law, 
is one which may be enforced by mandamus: 
Bogas v. Chicago, B. & Q. B. Co., 54-435. 

Mandamus is the proper remedy to com
pel a road supervisor to remove obstructions 
in a public highway: Larkin v. Harris, 36-93; 
Patterson v. Vail, 43-142. 

Mandamus is the pVoper remedy to com
pel a board of canvassers to declare the 
proper party elected and so certify under ? 
1152: Bradfield v. Wart, 36-291. 

The board of county canvassers may be 
compelled to reassemble, after having de
clared the result of their canvass, and re-
canvass the returns to correct a mistake: 
Price v. Harned, 1-473; State ex rel. v. County 
Judge, 13-139. 

Mandamus, not replevin, is the proper 
remedy to compel an officer of a corporation 
to produce and turn over the books of his 
office to his successor: Keokuk v. Merriam, 
44-432. 

A treasurer, who has executed a tax 
deed which is so irregular or imperfect as 
not to convey the title which the purchaser 
acquired at the tax sale, may, by mandojmus, 
be compelled to execute a second and cor
rected deed (arguendo): McCready v. Sexton, 
29-356, 377. 

The district court can, by writ of man-
damns, compel the auditor of state to draw a 
warrant on the treasurer of state for the sum 
due a public officer on his salary: Bryan v. 
Cattell, 15-538. 

Mandamus may be brought against a 
county auditor to compel him to attach the 
county seal to a warrant issued by him or his 
predecessor: Prescott v. Oonser, 34-175. 

A court will not, upon an application for 
a writ of mandamus against a religious cor
poration, compel the reinstatement of a mem
ber expelled, and inquire into the rightful
ness of such action, it appearing that no 
property interest or other valuable civil right 
has been affected: Sale v. First Begular Bap
tist Church, 62-26. 

A public officer cannot be compelled by 
mandamus to execute a contract binding 
upon the state: Chance v. Temple, 1-179, 200. 

Where a board of school directors refuse 
to act in a particular case mandamus will lie, 

as, for instance, to compel a board of directors 
to restore territory to a district township, 
there being no appeal from the refusal of the 
board to act in such a case: Albin v. Board of 
Directors, 58-77. 

An action of mandamus can be maintained 
to compel a board of school directors to make 
the restoration of territory contemplated by 
Code \ 1852, when proper application therefor 
is made. The case is not one in which an 
appeal must be prosecuted to the county su
perintendent: Odendahl v. Mussell, 86-669. 

A board may be required by mandamus 
to act in a matter as to which a duty is en
joined upon it: Hightower v. Overhausler, 65-
347; District T'p v. Independent Dût, 72-687. 

The courts may by mandamus compel 
school directors to readmit a pupil who has 
been unlawfully excluded by reason of a rule 
which the directors had no power to make: 
Perkins v. Board of Directors, 56-476. 

The common-law rule that mandamus will 
not be granted when the right sought to be 
enforced is doubtful, even though applicable 
under the statutory provisions, does not refer 
to a case where the doubt is one arising upon 
the mere construction of a judicial order, or 
a legal doubt as to the effect or meaning of a 
record: Larkin v. Harris, 36-93. 

The duty of school officers to obey the de
cisions of the state superintendent made on 
an appeal to him may be enforced by man
damus: Xewby v. Free, 72-379. 

Where a county auditor refused to make 
certain corrections in a tax list, reducing the 
valuation of property according to the direc
tion of the board of equalization, held, that 
owners of real estate who had not yet paid 
their taxes might proceed against the auditor 
by mandamus to compel him to make the re
quired correction: Ridley v. Doughty, 77-226. 

An action of mandamus against a district 
township to compel it to furnish school facili
ties to certain territory is a proper method 
of determining whether such territory is 
part of the school district: Hancock v. Dis
trict Township, 78-550. 

A mandamus will lie to compel payment 
by the treasurer of an incorporated town of 
an order drawn upon him by the authority of 
the council and signed by the recorder: Ire
land v. Hunnel, 90-98. 

Demand is not necessary where the pro
ceeding is brought to enforce the perform
ance of a public duty which is pointed out 
by statute, although it may be necessary as 
to a matter of private right: State ex rel. v. 
County Judge, 7-186; State ex rel. v. Bailey, 7-
390. 
II. To COMPEL LEVY, COLLECTION, ETC., 

OF T A X E S . 

A creditor by a simple contract debt has 
no legal right to mandamus to compel a city 
to levy a tax for his payment, unless the 
debt is contracted under a special law or 
vote authorizing such proceeding to enforce 
payment. But it is otherwise after judg
ment has been obtained and it can be paid 
in no other way: State ex rel. v. Davenport, 
12-335; Coy v. City Council, 17-1. 

If the debt is contracted under some 
special law or for some special purpose, and 
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the law or contract makes it obligatory on 
the officers to levy, collect and place in the 
treasury the means to meet such indebted
ness, such duty may be enforced without the 
return of an execution nulla bona: State ex 
rel. v. Davenport 12-335. 

Where it becomes the duty of a city to 
make compensation for property taken and 
to levy a tax therefor, the performance of 
such duty may be enforced by mandamus: 
State ex rel. v. Keokuk, 9-438. 

Where county officers were directed by 
writ of mandamus to levy a tax which 
ought to have been made some time before, 
the treasurer should proceed to collect the 
tax in the same manner as if it had been 
levied when it ought to have been. The tax 
must therefore be treated as delinquent 
from the time when the levy ought to have 
been made and not from the time when it 
actually was made: State ex rel. v. County 
Judge, 12-237. 

The board of supervisors cannot be com
pelled by mandamus to levy a tax beyond the 
constitutional limit of taxation : Polk v. Winett, 
37-34. 

Where a city council is directed by man
damus to levy a tax not exceeding the limit 
of taxation to pay off a judgment against the 
city, the order may direct that in case the 
amount realized is not sufficient to pay off 
the judgment an additional tax for that pur
pose shall be levied for subsequent years: 
Coy v. City Council, 17-1. 

An action by mandamus may be main
tained to compel a treasurer to pay over a 
tax levied and collected to pay a judgment: 
Brown v. Crego, 32^98. 

And this remedy may be pursued in the 
state court although the judgment is in the 
federal court: Ibid. 

The county treasurer may be compelled 
by mandamus to pay over to a railroad com
pany a tax collected for its benefit: McGregor 
<& S. C. B. Co. v. Birdsall, 30-255. 

If the duty to levy and collect a tax for 
the payment of a special indebtedness is im
posed, it is not performed by making the 
levy and providing generally for the pay
ment of the tax, but should be specifically 
executed by setting apart the tax as a special 
fund for the purpose: State ex rel. v. Daven
port, 12-335. 

If the levy is made and the officer is pro
ceeding with such dispatch as the law re
quires and permits to collect the same, he 
will not be in default: Ibid. 

Where a county treasurer has collected 
railroad aid taxes and paid the amount over 
to the railway company and then gone out of 
office, mandamus will not lie against the 
board of supervisors to compel them to order 
the refunding of the taxes by the county 
treasurer or by the person who was formerly 
county treasurer to the taxpayers under the 
claim that the tax has been forfeited, the 
money thus collected not having been paid 
into the county fund nor used by the county: 
Eyerly v. Board of Supervisors, 81-189. 

In a particular case, held, that as plaintiff 
could obtain no relief which would not be 
afforded in the ordinary course of the law, 
the writ was properly denied: Ibid. 

In an action against an officer to compel 
the performance of a legal duty in the levy
ing of a tax, a taxpayer cannot intervene on 
the ground that the tax would be void when 
levied: Harwoodv. Qtdnby, 44-385. 

It is not proper to grant a writ of manda
mus commanding a performance beyond the 
powers of the defendant: Bice v. Walker, 44-
458. 

Where the county supervisors refuse to 
obey the mandate of the federal court to levy 
a tax, but there is no refusal on the part of 
the county treasurer to collect the tax if one 
were levied, the federal court will not set 
aside the statute which confides to the super
visors of the county exclusively the right to 
assess a county tax, and assess such tax itself 
by its own commissioner: Busch v. Supervis
ors, Woolworth, 313. 

The federal courts may exercise the same 
authority by mandamus to compel the pay
ment of a judgment against a municinal cor
poration as may be exercised by the state 
courts: Biggs v. Johnson County, 6 Wall., 166. 

Mandamus and not bill in equity and in
junction is the appropriate remedy in cases 
like the above: Ibid.; Walkley v. Muscatine, 6 
Wall., 481. 

The federal courts have the power to ap
point >a marshal as a commissioner to levy 
and collect a tax against a municipal corpo
ration, when the board of supervisors have 
disobeyed or evaded the law of the state or 
the peremptory mandate of the federal 
court: Supervisors v. Sogers, 7 Wall., 175; 
Lansing v. County Treasurer, 1 Dillon, 522. 

Where the defendants had been enjoined 
by the state courts from levying a tax before 
suit had been brought in the United States 
courts, held, that the injunction was not a 
sufficient answer to an alternative writ of 
mandamus commanding them to levy a tax 
to pay a judgment afterwards recovered. I t 
is immaterial whether the injunction of the 
state court was before or after the judgment 
obtained in the United States court, or 
whether before or after the institution of 
the suit. It is not a question which court 
first obtained jurisdiction of the case: Mayor 
v. Lord, 9 Wall., 409; Supervisors v. Durant, 
9 Wall., 415; Biggs o. Johnson County, 6 Wall., 
166. 

III. INTERFERENCE WITH DISCRETION. 

Mandamus is not designed to enable a 
party to have a review of the action of officers 
when they are clothed with a discretion, or 
when their action depends upon facts to be 
ascertained by them: Scripture v. Burns, 
59-70. 

An officer's discretion is not to be con
trolled by mandamus: Christy v. Whitmore, 
67-60. 

Courts cannot by mandamus compel the 
discretion of officers or tribunals. So, a board 
of supervisors cannot thus be compelled to-
build a bridge, or rebuild one when fallen 
down: State ex rel. v. Morris, 43-192. 

Where a board of school directors have a 
discretion in a particular matter, such dis
cretion cannot be controlled whether they 
have exercised it wisely or not: Clark v. 
Board of Directors, 24-266. 
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A county superintendent vested with a 
discretion in the matter cannot be compelled 
by mandamus to issue a teacher's certificate: 
Bailey v. JSicart, 52-111. 

Mandamus will not lie to control the ac
tion of a board of equalization; it can only 
be brought to compel them to act: Meyer v. 
Dubuque County, 43-592. 

Where an act is to be performed or 
omitted in the discretion of a party the per-

That a judgment debtor has an effectual 
remedy against one of two joint debtors will 
not prevent him from proceeding by manda
mus against the other, where that is the 
proper remedy against the latter: Palmer v. 
Stacy, 44-340. 

Mandamus will not lie against a board of 
school directors, where the party has the 
right of appeal to the county superintendent: 
Marshall v. Sloan, 35^45; Barrett v. Directors, 
73-134. 

But mandamus is the proper remedy to 
compel a board of school directors to carry 
out a vote of the electors, and it is not neces
sary to first prosecute an appeal from their 

> 

formance cannot be enforced by an action of 
mandamus: Milwaukee Malt Extract Co. r. 
Chicago, B. I. & P. R. Co., 73-98. 

It is not judicial discretion for township 
trustees to arbitrarily refuse to certify with 
reference to a railroad tax, as by law they 
are required to do on grounds which they 
have no right to take into consideración: 
Harwood v. Quinby, 44-385. 

action to the county superintendent: Benja
min v. District Tp, 50-048. 

Mandamus is not the proper remedy for 
compelling a clerk to issue execution on a 
judgment, there being a plain, speedy and 
adequate remedy by application to the court 
or judge for an order for such execution: 
Pickett v. Owen, 66-485. 

An action on an officer's bond for damages 
for failure to perform an official duty is not 
such speedy and adequate remedy as to pre
vent resort to mandamus to compel the per
formance of the duty: J'rcscott v. Gonser, 34-
175. 

SEC. 4345. Who may bring action. The order of mandamus is 
granted on the petition of any private party aggrieved, without the concur
rence of the prosecutor for the state, or on the petition of the state by the 
county attorney, when the public interest is concerned, and is in the name 
of such private party or of the state, as the case may be in fact brought. 
[C.73, §3377; R., §3761.] 

Par ty aggrieved: The order is granted collect the tax until it showed itself entitled 
on the petition of a private party aggrieved: to receive the tax and the whole amount 
Harwood v. Case, 37-692. thereof: Ibid. 

Therefore, held, that under the act allow- Where a writ of mandamus was sued for 
ing townships to vote a tax to aid in the con- to compel a mayor to issue a license to the 
struction of railroads, the company could applicant, and the city, while the suit was 
not, by mandamus, compel a treasurer to in progress, repealed the ordinance author-

SEC. 4342. Order issued. The order may be issued by the district or 
superior court to any inferior tribunal, or to any corporation, officer or per
son; and by the supreme court to any district or superior court, if necessary, 
and in any other case where it is found necessary for that court to exercise 
its legitimate power. [C. '73, § 3374; R., §§ 3761, 3764; C'51, §§ 2179, 2181.] 

Mandamus cannot issue from the supreme of appellate jurisdiction cannot issue a writ 
court except to a court of record: Westbrook of mandamus except in aid of their appellate 
v. Wicks, 36-382. powers: United States ex rel. v. Commissioners, 

It is a well settled principle that courts Mor., 31. 

SEC. 4343. Extent of remedy. The plaintiff in any action, except 
those brought for the recovery of specific real or personal property, may 
also, as an auxiliary relief, have an order of mandamus to compel the per
formance of a duty established in such action. But if such duty, the per
formance of which is sought to be compelled, is not one resulting from an 
office, trust or station, it must be one for the breach of which a legal right 
to damages is already complete at the commencement of the action, and 
must also be a duty of which a court of equity would enforce the perform
ance. [C.73, § 3375; R., § 3767.] 

The duty of the officers of a mutual fire mandamus: Harlv.Potlaioattamie County Mut. 
insurance company to make an assessment F. Ins. Co., 74-39. 
for the payment of a loss may be enforced by 

SEC. 4344. Other remedy. An order of mandamus shall not be 
issued in any case where there is a plain, speedy and adequate remedy in 
the ordinary course of the law, save as herein provided. [C.73, §3376; 
R., § 3765; C. '51, §2182.] 
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izing the issuance oí the license, held, that 
the action for mandamus could no longer be 
prosecuted: Cutcompv. Utt, 60-156. 

Mandamus will not be granted on the pe
tition of a private person in a matter in which 
it does not appear that he has any interest: 
Slate ex rel. v. County Judge, 2-280. 

I t is doubtful whether an action by an in
dependent school district against its presi
dent to compel him to perform a duty, in
volves the public interest in such sense as to 
require that it should be brought in the 
name of the state: Independent Dist. v. Shodes, 
88-570. 

In a matter of public right any citizen 
may be a relator in an action for a mandamus: 
State ex rel. v. County Judge, 7-186. 

A private citizen may maintain an action 
against the directors of a school district to 
compel action upon a petition to have part 
of a district township attached to an inde
pendent district for school purposes: High-
tower v. Overhaulser, 65-347. 

Electors of a precinct, the returns of 
which are thrown out by a canvassing board, 
are proper parties to bring action of man
damus against the board to compel the can
vassing of such returns: Síaíe ex rel. v. Bailey, 
7-390. 

The publisher of a newspaper has no such 
personal interest in the action of the board 
of supervisers or a county officer authorized 
to make publication in a newspaper as to 
compel by mandamus the selection of his 
paper for that purpose: Welch v. Board of 
Supervisors, 23-199. 

Where the question is one of public right, 
and the object is to procure the enforcement 
of a public duty, a private citizen cannot 
have the duty enforced on the ground that 
failure to enforce it results in private injury 
to him, but only when injury to the public 
is shown: Crane v. Chicago d N. W. È. Co., 
74-330. 

Against partnership by member thereof: 
The common-law rule that a party in his in
dividual capacity cannot bring an action 
against a partnership, board of trustees, or 
other body of which he is a member, does 
not apply to this proceeding: Cooper v. Nel
son, 38-440. 

Taxpayer's right to intervene: In an 
action against an officer to compel the per
formance of a legal duty in the levying of a 
tax, a taxpayer cannot intervene on the 
ground that the tax would be void when 
levied: Harwood v. Quinby, 44-385. 

SEC. 4346. Petition. The plaintiff in such action shall state his claim, 
and shall also state facts sufficient to constitute a cause for such claim, and 
shall also set forth that the plaintiff, if a private individual, is personally 
interested therein, and that he sustains and may sustain damage by the non
performance of such duty, and that performance thereof has been demanded 
by him, and refused or neglected, and shall pray an order of mandamus 
commanding the defendant to fulfill such duty. [C'73, § 3378; R., § 3762.] 

As to the interest which a private indi- A party cannot have relief by mandamus 
vidual must show in order to enable him to without making the snowing required by the 
maintain an action to compel the opening of statute: Scripture v. Bums, 59-70. 
a highway, see Moon v. Cort, 43-503; Síaíe ex In general, see notes to \ 4341. 
rel. v. County Judge, 2 -280. 

SEC. 4347. Other pleadings. The pleadings and other proceedings 
in any action in which a mandamus is claimed shall be the same, as nearly 
as may be, and costs shall be recoverable by either party, as in an ordinary 
action for the recovery of damages. [C. '73, § 3379; R., § 3766.] 

Where the facts stated in an application 
for mandamus do not entitle the plaintiff to 
the relief asked, a demurrer and not a mo
tion to dismiss is the proper remedy: Meyer 
v. Dubuque County, 43-592. 

A demurrer in this action must specify 
Ghe ground of objection to the pleading at
tacked as in other actions at law: District 
T'p v. Independent Dist., 72-687. 

An objection to the jurisdiction which 
relates to the character and residence of 
parties comes too late when first made after 
judgment and then can only be urged on 
error. If made and improperly overruled, 
it would be valid and binding until reversed 
on writ of error: Ex parte Holman. 28-88. 

An action for mandamus may be con

tinued until the acts required are performed: 
Palmer v. Jones, 49-405. 

So where a city council is directed by 
mandamus to levy a tax not exceeding the 
limit of taxation to pay off a judgment 
against the city, the order may direct that, in 
case the amount realized is not sufficient to 
pay off the judgment, an additional tax for 
that purpose shall be levied for subsequent 
years: Coy v. City Council, 17-1. 

Where a writ of mandamus issued with-
.out any order of the court having been en
tered on the journal record of the clerk, but 
a note of ID was entered on the clerk's and 
judge's dockets, held, that the court on mo
tion would allow the judgment to be entered 
nunc pro tunc: Supervisors v. Durant, 9 Wall., 
736. 

SEC. 4348. Injunction may issue—joinder. When the action is 
brought by a private person, it may be joined with a cause of action for 
such an injunction as may be obtained by ordinary proceedings, or with the 
causes of action specified in this chapter, but no other joinder and no coun
ter-claim shall be allowed. [C'73, § 3380; R., § 4181.] 
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SEC. 4349. Peremptory order. When the plaintiff recovers judgment, 
the court may include therein a peremptory order of mandamus directed to 
the defendant, commanding him forthwith to perform the duty to be 
enforced, together with a money judgment for damages and costs, upon 
which an ordinary execution may issue. [C.73, § 3381; R., § 3768.] 

The writ of mandamus can now only issue issue to an officer in his individual name and 
after judgment, and not as an original or in- not merely by the name of his office: State ex 
termediate process: Wright v. Connor, 34-240. rel. v. Smith, 9-334. 

Where a writ was directed to a board of A writ of mandamus compelling the mayor 
canvassers, held, that it was not necessarily and aldermen of the city of Davenport to 
erroneous, although one of the former mem- levy a tax is properly directed, although the 
bers had become functus officio: State ex rel. corporate name, by which the charter pro-
v. Bailey, 7-390. vides that the city shall sue and be sued, is 

The proceeding under a writ of man- the "City of Davenport:" Mayor v. Lord, 9 
damus to compel a recanvass of votes at an Wall., 409. 
election does not, in all cases, determine the A writ of mandamus directing payment 
ultimate right. I t may still be necessary of certain orders by the treasurer of a school 
after a recanvass to resort to quo warranto or district, without description of the orders 
an injunction for a contest of election: State by numbers or amounts, is defective: State 
ex rel. v. County Judge, 7-186. ex rel. v. District Tp, 11-155. 

A peremptory writ of mandamus should 

S E C 4350. Return. The order shall simply command the performance 
of the duty, shall be directed to the party, and may be issued in term or 
vacation, returnable forthwith, and no return except that of compliance 
shall be allowed; but time to return it may, upon sufficient grounds, be 
allowed by the court or judge, either with or without terms. [C.'73, § 
3382; R.,§ 3769.] 

I t is not proper to grant a writ of man- officer in case of failure to execute the man-
damus commanding a performance beyond date, and also whether the amount of the 
the powers of defendant. But if the defend- judgment has been realized. A return 
ant has wrongfully put it out of his power merely stating that a levy has been made to 
to do the act he may be liable in damages: pay this and other claims is erroneous: Benr 
Bice v. Walker, 44-458. how v. Iowa City, 7 Wall., 313. 

To make return of a writ of mandamus to The return of a marshal may be amended 
collect a tax properly responsive to the writ, to show that the writ was exhibited to each 
all the facts should be alleged and the of the supervisors at the time of the service 
amount collected thereunder stated, so that —this being a matter of common practice: 
the court can determine the excuse of the Supervisors v. Durant, 9 Wall., 736. 

SEC. 4351. Performance by another—costs. The court may, upon 
application of the plaintiff, besides or instead of proceeding against the 
defendant by attachment, direct that the act required to be done may be 
done by the plaintiff or some other person appointed by the court, at the 
expense of the defendant, and, upon the act being done, the amount of such 
expense may be ascertained by the court, or by a referee appointed by the 
court or judge, and the court may render judgment for the amount of the 
expense and cost, and enforce payment thereof by execution. [C. '73, § 3383; 
R., § 3770.] 

S E C 4352. Temporary orders. During the pendency of the action, 
the court, or judge in vacation, may make temporary orders for preventing 
damage or injury to the plaintiff until the action is decided. [C. '73, § 3384; 
R., § 3771.] 

S E C 4353. Appeal by state. "When the state is a party, it may appeal 
without security. [C. '73, § 3385; R., § 3772.] 

CHAPTER 12. 

OF INJUNCTIONS. 

SECTION 4364. When allowed. An injunction may be obtained as an 
independent remedy in an action by equitable proceedings, in all cases 
where such relief would have been granted in equity previous to the adop-
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tion of the code; and in all cases of breach of contract or other injury, 
where the party injured is entitled to maintain and has brought an action by 
ordinary proceedings, he may, in the same cause, pray and have a writ of 
injunction against the repetition or continuance of such breach of contract 
or other injury, or the commission of any breach of contract or injury of a 
like kind arising out of the same contract or relating to the same property 
or right, and he may also, in the same action, include a claim for damages 
or other redress. [C. 73, § 3386; R., §§ 3773, 3778; C. '51, § 2180.] 

In actions at law: Where an injunction of an irreparable injury. If the party may 
is asked in an action at law as here contem- be fully protected or indemnified by the or-
plated, it is not necessary for a party to bring dinary processes of the law, the courts will 
himself within the rules and usages of a court remit him to the remedy thus afforded: 
of equity in granting such relief: Hall v. Thomas v. Farley Mfg. Co., 76-735. 
Grouse, 14-487. In an action in equity to enjoin defendant 

To entitle plaintiff to an injunction un- from removing fences and traveling over the 
der such statutory provision, he need not premises of plaintiff under the claim of a 
allege that he will sustain an irreparable highway, held that, in order to a avoid a mul-
injury if the injunction is not granted, or tiplicity of suits, plaintiff was entitled to re-
that defendant is insolvent: Mills v. Hamil- lief by injunction, regardless of defendant's 
ton, 49-105. solvency or insolvency : Ladd v. Osborne, 79-93. 

The fact that the action is improperly Where, after judgment in plaintiff's favor 
brought in equity, when it should have been in an action for possession of real property, 
brought at law, will not prevent plaintiff in which plaintiff's r ight to the property is 
having the relief here provided for: Ibid. fully adjudicated, and the issuance and serv-

A petition for injunction in ordinary pro- ice of a writ of assistance, by virtue of which 
ceedings must show a continuance or repeti- defendant is put out of possession, he again 
tion of the injury: Berger v. Armstrong, 41- takes possession of the property, plaintiff 
447. may have an injunction to prevent defendant 

The injunction may be granted before the from continuing to hold possession in dis-
determination of the case in which it is obedience of the judgment and process: Ten 
asked, the other party of course being heard: Eyck v. Sjoburg, 68-625. 
Ewell v. Greenwood, 26-377. Threatened injury: A court of equity will 

Where a defendant had sold to plaintiff interfere by injunction to protect a r ight only r— 
the good-will of a business, and obligated where there is apparent danger that the 
himself under a penalty not to prosecute the right will be invaded: Trulock v. Merte, 72-
same business in the same place for a limited 510. 
time, held, that the only remedy for a breach Injunction will not be allowed against a 
of the agreement not to prosecute the busi- threatened trespass, where it does not appear 
ness was an action for the penalty, and that but that plaintiff has a full, complete and ade-
an injunction could not be had under the quate remedy at law for any and all trespasses 
statutory provision last above referred to to which may be committed, and especially is 
restrain defendant from violating his con- this true where the statute offers triple dam-
tract: Stafford v. Shortreed, 62-52C ages for any injuries inflicted by such tres-

Such statutory provision does not confer pass and makes the same criminal: Cowles v. 
upon a court of law in such proceedings Shaw, 2^496. 
either general or special chancery powers, To preserve a right: A court of equity 
nor clothe it with power to grant any other will ordinarily interfere by injunction to 
relief or remedy not before possessed, ex- preserve or continue a r ight until the termi-
cept that of an injunction: Richmond v. Dvr nation of the litigation upon the result of 
hinque & S. G. R. Co., 33-422, 475. which the right itself depends: Teabout v. 

The authority to allow an injunction is Jaffray, 74-28. 
an incident of chancery jurisdiction and can Insolvency: To authorize the interfer-
only be exercised by courts clothed with ence of a court of equity by injunction to 
general chancery powers or by virtue of leg- prevent trespass upon real estate, there must 
islative enactment: Cummings v. Des Moines, be some distinct ground of equitable juris-
W. <6 8. W. R. Co., 36-173. diction, such as the insolvency of defendant, 

To restrain trespass; adequate remedy the prevention of waste or irrepar able in jury, 
at law: An injunction ought not to be or a multiplicity of suits: Council Bluffs v. 
granted to restrain a mere trespasser, the Stexoart, 51-385. 
party injured in such cases having an ade- Where defendant in an action for trespass 
quate remedy at law: Wilson v. Hughell, which is being continued is insolvent, an in-
Mor., 461. junction to restrain the commission thereof 

Equity has jurisdiction of an action to may be properly issued: Oibbs v. McFadden, 
enjoin repeated and continuing acts of tres- 39-371. 
pass where the party committing the same In the absence of a motion for more spe-
is insolvent: Martin v. _Dat>is, 65 N. W., 1001. ciflc statement, an allegation in the petition 

Courts of equity will not interfere by in- that defendant is proof against execution is 
junction to prevent a mere trespass unless sufficient without more specific averment of 
the right invaded or the act threatened is the fact of insolvency: Burroughs v. Saterlee, 
of such a character that such interference 67-396. 
appears to be necessary for the prevention Irreparable injury: If the injury threat-
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ened be irreparable, chancery will interfere 
by injunction. Therefore, held, that a peti
tion which alleged that threatened illegal 
acts of a road supervisor in throwing down a 
fence to open a highway would cause irre
parable injury showed ground for relief in 
equity: Bolton v. McShane, 67-207. 

A district township may have an injunc
tion to restrain another district township 
from removing a school-house from the ter
ritory of the former. It is not limited to an 
action at law for the trespass: District Vp v. 
District T'p, 54-115. 

Destruction of trees may be an irreparable 
injury in such sense that injunction will lie 
to prevent such threatened trespass. So held 
where one of two owners of adjoining prop
erty threatened to cut down trees growing on 
the boundary line and therefore owned by the 
two in common: Musch v. Burkhart, 83-301. 

Where plaintiff was entitled to a supply 
of gas for specified purposes for a limited 
time by contract with a gas company, and the 
company was threatening by reason of al
leged violation of the contract in the excess
ive use of gas to cut off the plaintiff's supply 
entirely, Jield that, as the plaintiff was entitled 
to the supply for proper purposes, the dam
age from shutting off such supply would be 
irremediable and he was entitled to an in
junction: Graves v. Key City Gas Co., 83-714. 

Injunction is an extraordinary remedy, to 
be granted only when the party is likely to 
suffer some irreparable injury against which 
he has no other speedy or adequate remedy. 
Therefore, held, that an injunction should 
not be granted to restrain a street railway 
company, having the right to do so in the 
charter from the city, from laying its track 
on a street, although it was claimed that it 
was using a certain kind of rail or was build
ing according to a certain gauge which would 
render its track a nuisance, there being no 
requirement as to the kind of rail nor the 
guage to be used: Waterloo v. Waterloo Street 
B. Co., 71-193. 

To restrain opening or obstructing high-
•way: Where a road supervisor has served 
notice to have a road opened as an official 
act by virtue of proceedings in which it is 
claimed that a highway has been estab
lished, the owner of property which would 
be trespassed upon in opening the road may 
maintain an action for injunction to restrain 
the contemplated trespass before any actual 
trespass upon his land is committed: Morgan 
v. Miller, 59-481. 

Equity will interfere by injunction to 
restrain road supervisors and others from 
removing or interfering with fences, hedges, 
wa.ter courses and the like in the discharge 
of their official duty. Relief in such cases 
is not based upon the ground of the irre
parable character of the injury and the in
solvency of defendant: Bolton v. McShane, 
67-207. 

The opening or vacation of highways and 
their illegal obstruction is within the con
trol of the court by a proceeding for an in
junction.. If the action of the board vacat
ing a highway is void for want of the re
quired notice, it may be corrected by certio
rari, but injunction would nevertheless be 
a proper remedy: Moffit v.Brainerd, 92-122. 

Injunction will not be granted when the 
party has a plain, adequate and speedy 
remedy at law. Therefore, held, that where 
the action of a city council in condemning 
property for a street might have been tested 
on certiorari, an injunction should not be 
granted preventing the opening of such 
street: Rockwell v. Sowers, 88-88. 

The remedy by injunction in equity exists 
to restrain the obstruction of a highway, al
though there may be also a right of action 
at law to enjoin or abate such obstruction as 
a nuisance. Clayton County v. Herwig, 69 N. 
W., 1035. 

An injunction will not lie to restrain a 
party from obstructing or inclosing a street 
or highway when it is in such condition that 
it cannot be used for that purpose: Prince v. 
McCoy, 40-533. 

A party who will suffer no injury except 
in common with the public by reason of the 
obstruction of a highway will not be entitled 
to an injunction to restrain such obstruction : 
Ibid. 

An action for an injunction may be main
tained against a railway company whicli 
maintains its tracks over the streets of a city 
without having paid the damages to abutting-
property owners, and the fact that such prop
erty owner has brought an action at law to 
recover such damages and recovered judg
ment therein will not prevent his having a 
remedy by injunction: Harbach v. Des Moines 
<& K. C. B. Co., 80-593. 

To restrain enforcement of illegal taxes: 
An injunction will lie to restrain the sale of 
personal property levied on to satisfy a tax 
illegally levied. Replevin would not be a 
full remedy: Spencer v. Wheaton, 14-38. 

Injunction is the proper remedy to re
strain the levy and collection of an illegal 
tax on shares of stock in a national bank: 
Olmstead v. Board of Supervisors, 24-33. 

A resident and taxpayer of a school dis
trict may maintain a suit to enjoin the col
lection of a tax levied without authority of 
law: Williams v. Peinny, 25-436. 

An injunction is the proper remedy to re
strain the collection of a tax which is not 
only erroneous, but void: Standard Coal Co. 
v. Independent Dist., 73-304. 

The jurisdiction of equity to restrain the 
enforcement of an illegal tax has been too 
long recognized and too frequently resorted 
to in this state to be now made a matter of 
serious question : Zorger v. Township o/Bapids, 
36-175; Brandriff v. Hamson County, 50-164. 

An injunction is not the proper remedy 
against an erroneous or excessive assess
ment; the taxpayer should apply to the board 
of equalization, but aliter if the law author
izing the tax is unconstitutional, or the levy 
is without authority or jurisdiction: Macklol 
v. Davenport, 17-379. 

That a tax is merely irregular, for in
stance, by reason of property which should 
be included with the realty in an aggregate 
valuation being separately assessed as per
sonalty, is not a ground for enjoining the 
collection of the tax. Such error should be 
corrected by application to the board of 
equalization: Wilson v. Cass County, 69-147. 

In an action to enjoin the collection of an 
illegal tax, a number of persons having sep-
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urate interests but equally interested in the 
relief, may join as plaintiffs: Brandriff v. 
Harrison County, 50-164. 

And in such case, one or more parties thus 
interested may maintain an action for the 
benefit of the others having a like interest. 
(Overruling Fleming v. Mershon, 36-413): Ibid. 
And see Palo Alto Banking, etc., Co. v. Mahar, 
(¡5-74. 

Residents and taxpayers of an indepen
dent district may join in an action to declare 
taxes levied therein for school purposes to be 
void: Wilkinson v. Van Ornian, 70-230. 

Two or more owners of distinct pieces of 
land cannot join in an action to restrain the 
levy and enforcement of a municipal tax upon 
their property on the ground that their land 
is so situated as not to be subject to the levy 
of such taxes: Lewis v. JSshelman, 57-663. 

Where a tax in aid of a railroad was de
clared defeated by the judges of the elec
tion, but the township clerk improperly cer
tified in regular form to the board of super
visors that the proposition was carried, and 
the board thereupon levied the tax, held that, 
as the tax was not voted, its collection might 
be restrained by injunction, and certiorari 
was notan available remedy: Cattell v. Lowry, 
45-478. 

Obstruction of navigable stream: 
Where the riparian owner shows that the 
filling up of the banks of a navigable stream 
beyond high-water mark will occasion him 
special damages different in degree or kind 
from such as will be sustained by the public, 
he may maintain an injunction to prevent 
such injury: Musser v. Hershey, 42-356. 

Where it appeared that defendant had 
without right obstructed an outlet to a lake 
so as to increase the height of water therein, 
and caused the plaintiff's land to be over
flowed, held, that an injunction against the 
further maintenance of such obstruction was 
properly granted: Troe v. Larson, 84-649. 

And held, that it was immaterial whether 
the obstruction thus erected by defendant 
was on the land of defendant or not: Ibid. 

To prevent ejectment suits: The rule of 
the common law, on account of which it was 
held that an injunction might be granted in 
equity to restrain the prosecution of actions 
of ejectment, when the title has been prop
erly determined between the parties, no 
longer exists, and an injunction will not be 
allowed for the purpose of restraining a sec
ond suit to which a previous adjudication 
might be pleaded as a bar: Gray v. Coan, 
36-296. 

A suit to enjoin the prosecution of an 
action to recover real property on the ground 
that a deed in defendant's chain of title has 
been lost is allowed. In such case he has no 
adequate remedy at law: Butch v. Lash, 4-
215. 

To restrain taking private property for 
public use: An injunction will not be allowed 
to restrain a party from committing an in j ury 
by an attempt to take private property under 
pretense of legal authority for a highway, it 
not appearing that any authority to do so 
actually exists, unless it appears that such 
party is insolvent and unable to respond to 
an action at law for damages, or that the in

jury would bo such that it could not be ade
quately compensated in money: Dinwiddle v. 
Boberts, 1G. Gr., 363. 

After the assessment of damages for right 
of way of a railway has been made, the land 
owner may enjoin the further use of his 
premises by the company until the damages 
are paid: Richards v. Des Moines Valley B. 
Co., 18-259; Hibbs v. Chicago & S.W. B. Co., 
39-340. 

Where one of the purposes for which the 
condemnation proceedings were ostensibly 
had was within the provisions of the statute, 
and the ground of complaint was that defend
ant sought to defraud plaintiff by proceeding 
under the statute ostensibly for a proper 
purpose, when the real and only purpose was 
to procure land for a use for which property 
could not be condemned, held, that the pro
ceedings might be enjoined: Forbes v. Delash-
mutt, 68-164. 

As the right of appeal is given in pro
ceedings for condemning right of way, the 
party to such proceedings cannot by injunc
tion take advantage of irregularities therein. 
The remedy by appeal is exclusive: Phillips 
v. Watson, 63-28. 

Vacation of streets; certiorari: Injunc
tion will not be granted to restrain the vaca
tion of streets by a city council, there being 
a complete remedy by certiorari: Stubenrauai 
v. Neyenesch, 54-567. 

To restrain official action: A citizen and 
taxpayer may maintain an action to enjoin 
the issuance by the county auditor of a war
rant in payment of a refund of taxes illegally 
ordered by the board of supervisors. The de
termination by the board of the legality of 
such a refunding is not an adjudication which 
must be attacked only upon appeal or by cer
tiorari: Hospers v. Wyatt, 63-264. 

Citizens and taxpayers of a county may 
maintain an injunction against a county offi
cial to prevent the erection of a county court
house at an improper place: Bice v. Smith, 
9-570. 

Where it appeared that the officers of a 
school district were about to accept a school-
house which did not comply with the terms 
of the contract for its construction and was 
much less valuable than provided by such 
contract, held, that an injunction might be 
granted against such officers at the suit of 
taxpayers to prevent the acceptance of such 
building: Cartha-i v. Lang, 69-384. 

A taxpayer cannot by injunction restrain 
officers of the county in the performance of 
their duties, even though irregular, where 
it does not appear that their action is such 
as to be prejudicial to him: Sperry v. Kretch-
ner, 65-525. 

A party seeking an injunction to restrain 
the execution of a tax deed upon property 
must show that he has an interest in such 
property entitling him to such relief: John
son v. Brett, 64-162. 

A court of equity may interfere by in
junction to prevent a conveyance by a mu
nicipal corporation of lands held by it for 
puDlie purposes. Although such conveyance, 
being inconsistent with the purposes for 
which it is held, might be void, yet it may 
be enjoined to prevent the title iroin passing 
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into the hands of various grantees, by reason 
of which parties seeking to restrain the im
proper use of the land might be driven to a 
multiplicity of suits: Cook v. Burlington, 30-
94. 

Where a county auditor refused to make 
certain corrections in a tax list, reducing 
the valuation of reality according to the 
direction of the board of equalization, held, 
that the remedy of the owners of property 
who had not paid their taxes was by man
damus and not by injunction: Bidley v. 
Doughty, 77-226. 

The court has no power to interfere by 
injunction to prevent legislation by a city on 
a subject within its power to legislate; but 
if such legislation will be in excess of its 
powers the court may interfere. So held 
where it was alleged that a city was about to 
pa-y, out of its general revenues, rental 
claimed by an electric light company under 
a contract which was not made in the method 
authorized by law: Hanson v. Hunter, 86-
722. 

An injunction will not be granted to re
strain the board of supervirors from consid
ering a petition for the relocation of a 
county seat on the ground that such petition 
is fraudulent. The board of supervisors has 
exclusive jurisdiction in such a proceeding: 
Luce v. Fensler, 85-596. 

A taxpayer (whether resident or non
resident) may maintain an action for an in
junction against a city to prevent it from 
making an unlawful disposition of city prop
erty: Brockman v. Crestón, 79-587. 

A. taxpayer may maintain an action in his 
own name to prevent unlawful acts by public 
officers which would increase the amount of 
taxes which he is required to pay, or dimin
ish a fund to which he has contributed: Sny
der v. Foster, 77-638. 

An officer may be made a party to restrain 
him in the discharge of official duties, where 
the discharge of his duties will be the 
means of consummating or aiding fraudulent 
purposes or of working oppression or injus
tice, although the officer is guilty of no 
wrong or unlawful purpose. But costs will 
not ordinarily be adjudged against him: 
Palo Alto Banking etc., Co. v. Mahar, 65-74. 

So held in an action to which the county 
recorder was made a party defendant and in 
which it was sought to enjoin him from re
cording certain conveyances which it was 
alleged were being executed in pursuance 
of a fraudulent confederation to defraud 
plaintiff of his title: Ibid. 

Legislative action of the state or of a 
municipal corporation within the scope of 
its powers cannot be restrained by injunc
tion, even though the threatened act, if 
passed, would be unconstitutional and void: 
Bes Moines Gas Co. v. Bes Moines, 44-505. 

Injunction will not be granted at the suit 
of a taxpayer to restrain a city from making 
a contract for lighting by electricity, even 
if such contract, if performed, might involve 
indebtedness beyond the constitutional limit: 
Searle v. Abraham, 73-507. 

In regard to elections: A citizen of a 
county is authorized, as plaintiff, to prose
cute an action for an injunction to restrain 

improper action of officers when counting 
votes on the question as to removing the 
county seat: Collins v. Ripley, 8-129. 

In an injunction proceeding the validity 
of an election to remove a county seat may 
be tried: Siveatt v. Faville, 23-321. 

Where an election as to change of county 
seat had been ordered by the board of super
visors, made upon a petition and notice 
therefor, and the vote was favorable to the 
change, lield, that those opposing such change 
had no cause for equitable relief justifying 
an injunction, the order for the vote being 
conclusive until set aside by certiorari: Ben
nett v. Hetherington, 41-142. 

I t is doubtful whether any court has the 
power or jurisdiction to enjoin an election to 
be held by the people pursuant to public law: 
Lamb v. Burlington, C. B. & M. B. Co., 39-
333. 

Right to public office: Action by original 
bill for an injunction is not the proper 
method for trying the right to a public office 
or franchise. The remedy by information 
in quo warranto should be adopted. But it 
would seem that a temporary injunction 
might be granted as an auxiliary remedy in 
such case: Cochran v. McCleary, 22-75. 

An action in equity for an injunction is 
not the proper method to determine which 
of two persons has the right to teach a school 
and who is the legal subdirector in the dis
trict township: Btstrict Tp v. Barrett, 47-110. 

To restrain proceedings at law: Equity 
will not interfere by injunction to restrain 
the prosecution of an action at law where i t 
does not appear that plaintiff is insolvent or 
that there is any ground for a discovery, or 
that the facts upon which relief is sought 
cannot be made as fully available in an action 
at law as in equity: Smith v. Short, 11-523. 

It is not the province of equity to inter
fere where there is a complete remedy at 
law, and especially when it is sought to re
strain an action at law pending a hearing in 
equity: Central Iowa B. Co. v. Moulton & A. 
B. Co., 57-249. 

A court of equity will enjoin proceedings 
in an action of forcible entry and detainer 
only where a certain and manifest irrepar
able injury will result unless its restraining 
power is exerted: Crawford v. Paine, 19-172. 

Where parties are both residents of the 
state, the one may invoke the aid of a court 
of equity of the state to prevent the other 
from prosecuting an action in the courts of 
another state which will result in injury and 
fraud. Such jurisdiction is founded upon 
authority vested in courts of equity over per
sons within their jurisdiction and amenable 
to process, to restrain them from doing acts 
which will work wrong and injury to others, 
and which are contrary to equity and good 
conscience: Teager v. Landsley, 69-725; Hager 
v. Adams, 70-746 

Where plaintiff was under contract enti
tled to a conveyance of a right of way, lield, 
that it was proper in an action for specific 
performance thereof to ask an injunction to 
restrain defendant from proceedings to have 
damages for the right of way assessed by a 
iury: Cliicago & S. W. B. Co. v. Swinnei/, 38-
182. 
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A court of equity cannot by injunction in
terfere with criminal proceedings in a court 
of law: Suess v. Noble, 31 Fed., 855. 

Where an injunction has been granted 
restraining plaintiff in an action pending in 
the same court from dismissing such action, 
the supreme court will not, on appeal in the 
latter action, allow the parties to dismiss the 
case in violation of such injunction: Dubuque 
Branch of State Bank v. Rhomberg 37-664. 

"Where plaintiff sought to enjoin defend
ant from prosecuting ad quod damnum pro
ceedings to recover the value of certain 
lands occupied in the construction of plain
tiff's railroad, held, that plaintiff had an ade
quate remedy at law, as all questions in
volved in the issue could have been de
termined in the ad quod damnum proceed
ing: KeokukáN. W. R.Co. v. Donnell, 77-221. 

To restrain enforcement of judgment: 
A court of equity has authority to enjoin 
proceedings to enforee a judgment which is 
void for want of jurisdiction: Connell v. Stel-
son, 33-147. 

Injunction may be granted to restrain en
forcement of a judgment at law rendered 
without notice to the defendant therein, and 
upon a claim against which he had a good 
defense: Qivens v. Campbell, 20-79. 

A party seeking to enjoin the enforce
ment of a judgment at law must show that 
he has a defense to the action, or make such 
a case as to satisfy the court that if a new 
trial is had a different result will be ob
tained: Way v. Lamb, 15-79. 

The enforcement of a judgment at law 
will not be restrained by injunction where 
it is not shown that the judgment is unjust 
or oppressive, or in other words that there 
would be a good defense to the claim if the 
judgment should be set aside. A court of 
equity will not set aside a judgment and 
open up the litigation until it appears that 
the result will be other or different from 
that already reached: Taggartv. Wood,20-236. 

A court of equity will not interfere by in
junction to restrain the enforcement of a 
judgment on a ground which might have 
been urged as a matter of defense in the ac
tion on which the judgment was recovered: 
Faulkner v. Campbell, Mor., 148. 

To authorize a party to relief against a 
judgment at law, and to pay an execution 
thereon, it must appear that it is against con
science to execute such judgment, and also 
that the injured party could not have availed 
himself of the same facts at or before the 
trial, and that there was no fault or negli
gence on his part: Kreichbaum v. Bridges, 1-
14; Shricker v. Field, 9-366. 

Matters antecedent to the bringing of the 
action in which the judgment was recovered 
which is sought to be enjoined, which mat
ters might have been interposed as a defense 
in such action, cannot be made the basis of a 
suit in equity to enjoin the judgment: Lamb 
v. Drew, 20-Í5. 

In a motion to enjoin the enforcement of a 
judgment the court cannot go behind the 
judgment to determine the regularity of the 
proceedings: Hampson v. Weare, 4-13. 

In the absence of fraud, accident or mis
take, equity cannot interfere to restrain the 

enforcement of a judgment at law, although 
it be wrong, unjust or inequitable: Finch v. 
Hollinger, 47-173. 

Equity will not enjoin the collection of a 
judgment at law where the legal remedy is 
full, ample and complete, unless possibly 
there has been fraud, accident or surprise, 
without fault or negligence on t hepa r t of 
the complaining party: Freeman v. Hart, 61-
525. 

Held, that a judgment defendant could 
not have the enforcement of the judgment 
enjoined on the ground that he had a claim 
against the assignee of the judgment, who 
was his attorney in the action in which the 
judgment was recovered, for negligence in 
defending such action, it not appearing that 
the attorney was insolvent. Under such cir
cumstances there is no such relation of trust 
or confidence as to entitle the judgment 
debtor to relief: Baker v. Ryan, 67-708. 

Where the provisions of a, judgment were 
that it should be paid in a town order at the 
expiration of a certain time, and before that 
time execution was issued, and, when the 
time expired, the order was nob tendered, 
and afterwards, without any offer to perform, 
an injunction was asked against such execu
tion, held, that plaintiff was not entitled to 
relief by reason of his failure to tender the 
order: Anamosa v. Wurzbacher, 37-25. 

Where a judgment was rendered by de
fault upon agreement that i t should be satis
fied only out of certain specified property, 
held, that an injunction was properly granted 
in an action by the debtor to restrain its en
forcement against other property than that 
agreed upon: Montgomery v. Gibbs, 40-652. 

An action to enjoin the enforcement of a 
judgment should be brought against the offi
cer who is proceeding to enforce the judg
ment: Death v. Bank of Pittsburg, 1-382. 

To restrain sale on execution: Injunc
tion will be granted to prevent sale on exe
cution of real property, when such property 
does not belong to the judgment debtor and 
the sale would cast a cloud upon the title: 
Key City Gas Light Co. v. Munsell, 19-305. 

But a sale will not be enjoined if the judg
ment is a lien upon the property, although it 
is junior to other liens: Wiedner v. Thompson, 
66-283. 

The fact that a judgment creditor, about 
to sell lands under execution, publicly asserts 
that his claim is prior to that of a mortgage 
on the premises, and that such mortgage is 
fraudulent, is not a ground on which to en
join his sale at the suit of the mortgagee: 
Ramsdell v. TamaWater Power Co., 84-484. 

To restrain enforcement of chattel mort
gage: As the purchaser at foreclosure sale 
can acquire title only to such property as is 
covered, by the mortgage, an action cannot 
be maintained by a junior mortgagee to re
strain the foreclosure of a senior mortgage 
upon property which, it is claimed, is not 
covered by such senior mortgage: Rankin v. 
Rankin, 67-322. And see notes to \ 4283. 

To restrain nuisance: Courts of equity 
have general jurisdiction to entertain an ac
tion to abate a nuisance, and, although such 
jurisdiction has generally been exercised 
only in actions where nroperty rights of the 
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plaintiff are affected, yet it is competent ior 
the legislature to extend this jurisdiction to 
cases where no property rights of the plain
tiff as distinct from the general public are 
involved, and to authorize a suit to abate a 
nuisance to be brought by any citizen of the 
county: Littleton v. Fritz, 65-488. 

So held under I 2384, authorizing a suit in 
equity by a citizen of the county to enjoin 
the unlawful sale of intoxicating liquors: 
Ibid. 

The fact that the act enjoined is one 
which is by statute made a criminal one 
will not prevent a court of equity having 
jurisdiction to abate it by injunction: Ibid. 

Further as to what may be enjoined as a 
nuisance, see g 4302 and notes. 

To restrain, conveyances, attachments, 
etc. : Where real property standing in the 
name of a person not a defendant is attached, 
as having been conveyed by defendant to de
fraud creditors, an action for an injunction 
may be maintained against the grantee in 
such fraudulent conveyance to prevent alién
ation of the property by him to an innocent 
purchaser, until the determination of the 
attachment suit: Joseph v. McOill, 52-127. 

A creditor who has not yet recovered a 
judgment cannot have an injunction to re
strain the debtor from disposing of his prop
erty: Biichanan v. Marsh, 17-494. 

A mortgagee, although he has not recov
ered judgment, may maintain an action for 
injunction to prevent a judicial sale of the 
mortgaged premises on the ground that it is 
fraudulently intended to defeat his rights, 
but a general creditor not yet having recov
ered judgment can not do so: Brigham v. 
White, 44-677. 

Where there were conflicting entries of 
public land, held, that the widow of the 
claimant in possession in her own interest as 
the guardian of minor children might main
tain an injunction to protect such possession 
against interference by the adverse claim
ant, pending an appeal to the secretary of the 
interior, with reference to the right to the 
property: Wood v. Murray, 85-505. 

And in such case held, that there was 
proper ground for equitable relief, there be
ing no adequate remedy at law: Ibid. 

One who has conveyed property by a war
ranty deed has no such interest therein that 
he can maintain injunction against the 
threatened sale thereof under a subsequent 
judgment, under which it is sought to sub
ject the property on the ground that the con
veyance was in fraud of creditors: Small v. 
Somerville, 58-362. 

The grantee may, under proper circum
stances, maintain an action for injunction to 
restrain his grantor and others from prosecut
ing a fraudulent confederation to convey the 
property so as to defeat his title: Palo Alto 
Banking, etc., Co. v. Mahar, 05-74. 

In an injunction to restrain a sale by the 
trustee under a mortgage containing a power 
of attorney, where it did not appear that 
there was fraud or mistake, or that plaintiff 
would sustain an irreparable injury by such 

SEC. 4355. Temporary or permanent. In any of the cases men
tioned in the preceding section, the injunction may either be a part of the 

sale, and it was shown that plaintiff was aware 
of the condition of the title of which he com
plained at the time of taking the conveyance 
in part payment for which the mortgagee was 
given, held, that there was no ground ior an 
injunction: Crocker v. Robertson, 8-404. 

Equity may, at the suit of the grantee of 
real property by a warranty deed, restrain 
the transfer of notes given for the purchase 
money where it appears that there was a 
broach of warranty as to a portion of the 
property. But such restraint will extend 
only to such amount as is necessary to make 
good to the grantee the damage resulting 
from the breach of warranty: McDunn v. 
Bes Moines, 34-467. 

Where property claimed by plaintiff was 
seized on attachment issued against a third 
person, and was replevied from the officer by-
plaintiff and taken into possession of plain
tiff, held, that he could not have an injunction 
to restrain the levy of other attachments by 
other parties against such third person upon 
the same property : Patterson v.Seaton, 64-115. 

To restrain payment of county warrant: 
An injunction restraining payment of a 
county warrant cannot operate to defeat a 
recovery upon such warrant negotiated be
fore the injunction suit was commenced: Mc-
Cormick v. Grundy County, 24-382. 

To restrain sale of partnership property: 
Where plaintiff as administratrix of a de
ceased partner showed in her petition that 
the defendants, the copartners of her intes
tate, were insolvent and were disposing of 
the firm property and appropriating it to 
their own use, and that unless defendants 
were restrained by injunction there was 
danger of the property and assets of the firm 
being wholly lost, held, that there was a 
proper case for an injunction restraining de
fendants from disposing of the partnership 
property: Fletcher v. Vandusen, 52-448. 

To restrain waste by mortgagor: Where 
an action was brought to enjoin the cutting-
of timber on mortgaged premises, and a 
temporary injunction was granted, but a 
final hearing was not had until after the 
property had been sold on foreclosure and 
bought for the full amount of the mortgage 
debt and interest by the mortgagee, held. 
that the injunction was properly dissolved 
and the petition dismissed, there being no 
reason why it should be continued during 
the time for redemption, as it appeared that 
the timber was cut under an agreement that 
it should be sold and the proceeds applied 
on the mortgage, and it did not appear that 
the defendant had any intention to cut any 
more; and the fact that the proceeds of the 
timber had not been applied on the mort
gage was immaterial, since plaintiff had 
bought the land for the full amount of the 
debt and costs; Ellison v. Smyth, 75-570. 

Second injunction in same action: Where 
an injunction has been already granted, a 
second injunction will not be granted to ob
tain the same object as the first while the 
first is inforce: Bickinson v. Eichorn, 78-710. 

ï"Clë lament rendered in the action, or it rrrp-, it pronor ir'ouru's t lTrelor ;>ro 
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shown, be granted by order at any stage of the case before judgment, and 
shal l then be known as a temporary injunction. [C. 73 , § 3387; R., § 3775; 
C 5 1 , §2191.] 

S E C . 4 3 5 6 . T e m p o r a r y — w h e n a l lowed . Where it appears by the 
petit ion therefor, which must be supported by affidavit, tha t the plaintiff is 
entitled to the relief demanded, and such relief, or any par t thereof, con
sists in restraining the commission or continuance of some act which would 
produce great or i r reparable injury to the plaintiff; or where, during litiga
tion, i t appears tha t the defendant is doing, or threatens , or is about to do, 
or is procuring or suffering to be done, some act in violation Of the plaintiff's 
r igh t s respecting the subject of the action, and tending to render the judg
ment ineffectual, a temporary injunction may be granted to restrain such 
act. I t may also be granted in any case where it is specially authorized by 
s ta tute . [C.73, §3388.] 

An affidavit to the petition to the effect other case: Littleton v. Fritz, 65-488. And see 
that the contents thereof are true, as the notes to that section. 
affiant believes, constitutes a sufficient ver- To warrant the allowance of the writ, 
ification: Kelley v. Briggs, 58-332. some act must be done or threatened which 

If an amended pleading in an action for would produce great and irreparable injury 
injunction is not sworn to, the temporary in- to plaintiff, and is in violation of his r ight 
junction may be dissolved on that ground, respecting the subject of the action, or 
but it will be error to dismiss the action and which would tend to render ineffectual any 
proceed to personal judgment: Porter v. judgment he might recover in the proceed-
Moffett, Mor., 108; S. C, Mor., 153. ings. I t is not proper, therefore, to allow a 

Where an injunction is asked as auxiliary preliminary injunction where the relief de-
relief by a motion without verification or manded consists in rescission and cancella-
bond it should not be granted: Pendleton v. tion of a contract on the ground of fraudu-
JLaub, 64 N.W., 653. lent purposes of the officers of a corporation 

Although an injunction be improperly is- in entering into such contract, or that the 
sued on account of defects in the petition, yet steps necessary to bind the corporation have 
if these defects are corrected by amendment never been taken, such facts being available 
the injunction should not be dissolved: in defense of an action at law on the con-
Sweatt v. Faville, 23-321; Pes Moines Nav. & tract: Pubuque & 8. C. B. Co. v. Cedar FaUs 
B. Co. v. Carpenter, 27-487. & M. B. Co., 76-702. 

And this is true even though the amend- I t is not necessary in order to entitle the 
ment is made after the motion to dissolve is party to a temporary injunction that it' 
filed: Crawford v. Paine, 19-172. shall appear that the injury assigned would 

A temporary injunction will not be issued be irreparable. I t is sufficient if such in-
where the facts stated in the petition, if jury would be great: Price v.Baldauf, 82-669. 
proved, would not entitle the party to relief: An injunction in aid of quo warranto pro-
Zorger v. Township of Bapids, 36-175. ceedings brought in the name of the state 

In a suit brought under \ 2384 to enjoin should not be issued, as there are no propel 
illegal sale of intoxicating liquors, a tem- parties to execute an injunction bond: State 
porary injunction may be granted as in any v. Simpkins, 77-676. 

S E C . 4 3 6 7 . B y w h o m granted. A temporary injunction may be 
granted: 

1. By the court or judge.thereof in which the action is pending or is t o 
be brought; 

2. By any judge of the district court of such district, or a superior court 
in the proper county; 

3. By any judge of the supreme, or a judge of any other district court. 
Bu t in cases where an action is pending, and it is applied for to affect 

the subject-matter thereof, it can only be granted by the court or judge 
thereof in which such action is pending. Nor shall it be granted by any 
judge mentioned in the second subdivision hereof, unless i t satisfactorily 
appea r s by affidavit tha t the court or judge thereof in which the action is 
brought cannot, for want of time, sickness, or other disability, hear t he 
same, or tha t the residence of the judge is inconvenient, or tha t it is for 
some sufficient reason impracticable to make the application to him. Nor 
shall i t be granted by any judge mentioned in the third subdivision hereof, 
unless it be made satisfactorily to appear to such judge, by affidavit, t h a t 
the application therefor cannot, for some sufficient reason, be made to either 
of the courts or judges mentioned in the first or second subdivision of t h i s 
section. [C.73, §3389.] 

113 
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A judge may act under this section dur- Affidavits in resistance of an application 
ing term time, while the court is not actually for a temporary injunction are merely evi-
in session, as well as in vacation between dence which do not become a part of the rec-
terms: Tlwmpson v. Benepe, 67-79. ord, unless preserved by bill of exceptions: 

Although the granting as well as the re- Hart v. Foley, 67-407. 
fusal of a temporary injunction rests much A temporary injunction issued in vaca-
in the discretion of the court, and such dis- tion is not dissolved by failure to procure 
cretion will not be controlled except where an additional order therefor at the next term, 
there is a manifest abuse or mistake of the of court: Curtis v. Crane, 38-459. 
law, yet where an appeal was taken from an An injunction relating to property held 
order granting a preliminary injunction in- under attachment, where the attachment is 
volving a simple question of law upon un- the gist of the proceeding, must be brought 
disputed facts, lulâ, that the question would in the same court where the attachment suit 
be determined on appeal and not postponed is pending: Cooney v. Moroney, 45-292. 
to final hearing: Fuson v. Connecticut General A federal court will not, by temporary 
L. Ins. Co., 53-609. injunction, restrain proceedings in a state 

A party cannot, by appealing from an court in a criminal case, even though pro-
order denying a temporary injunction and ceedings for its removal to the federal court 
executing a supersedeas bond, have the bene- have been taken: Wagner v. Drake, 31 Fed., 
fit of such temporary injunction: Troupe v. 849. 
Hade, 42-552. 

SEC. 4358. Notice to defendant who has answered. An injunction 
shall not be granted against a defendant who has answered, unless he has 
had notice of the application. [C. 73, § 3390.] 

SEC. 4359. Notice in other cases. An injunction to stop the general 
and ordinary business of a corporation, or the operations of a railway, or of 
a municipal corporation, or the erection of any building or other work, or 
the board of supervisors of any county, or to restrain a nuisance, can only 
be granted upon reasonable notice of the time and place of the application 
to the party tp¡ be enjoined; nor shall any temporary writ of injunction be 
allowed by any judge during term time, except the petition therefor shall 
be first filed-with the clerk and entered upon the court calendar of that term, 
and the order allowing the same, if granted, shall be entered therein. [C. 
73, § 3391.] 

Section applied: District Tp v. Barrett, from removing schoolhouses from the terri-
47-110. tory of the former: District Tp v. District Tp, 

This section held not applicable where one 54-115. 
district township sought to restrain another 

SEC. 4360. Befusal by court conclusive. No injunction shall be 
granted by a judge after the application therefor has been overruled by 
the court; noi* by a court or judge, when it has been refused by the court or 
judge thereof in which the action is brought. A judge refusing an injunc
tion shall, if requested by either party, give him a certificate thereof. [C. 
73, § 3392.] 

Where an application for a preliminary tion on a subsequent application presenting-
injunction has been refused, such refusal a different case: Graves v. Key City Gas Co.. 
will not preclude the granting of an injunc- 83-714. 

SEC. 4361. Motion to dissolve. The defendant may move to dissolve 
the injunction, either before or after the filing of the answer. [C. 73, § 
3393; R., § 3790; C'51, § 2206.] 

SEC. 4362. Order issued. If the order is made by the court, the clerk 
shall make an entry thereof in the court record, and issue the order accord
ingly. If made by the judge, he must indorse the said order upon the peti
tion. [C. 73, § 3394; R., § 3776; C'51, § 2192.] 

This provision that the order for a tempo- is made upon a separate piece of paper will 
rary injunction shall be indorsed upon the not render subsequent proceedings there-
petition is not mandatory, and the fact that it under void: Jordan v. Circuit Court, 69-177. 

SEC. 4363. Bond. The order of allowance must direct the injunction 
to issue only after the filing of a bond in the office of the clerk of the proper 
court, in a penalty fixed in the order, with sureties to be approved by 
the clerk, and conditioned for the payment of all damages which may be 
adjudged against petitioner by reason of such injunction. [C. 73, § 3395; R.,. 
g 3777; C'51, § 2193.1 
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Additional bond: Under statute, as well 
as by rules of equity practice, it is competent 
for the court, in case the litigation wherein 
the injunction has been granted shall be pro
tracted, to require an additional bond or fur
ther security to meet such contingency: 
Crawford v. Paine, 19-172. 

Action on the bond for damages: The 
bond contemplated by statute in case of a 
temporary injunction is to cover such dam
ages as may be adjudged against the obligors 
in an action brought thereon. The amount 
of damages cannot be adjudged in the origi
nal action. No such issue can be joined there
in: Fountain v. West, 68-380. 

A party can be damaged by an injunction 
only in case he is prevented by it from exer
cising or enjoying some right or privilege 
which he desired or was entitled to enjoy; 
and where an injunction was sought for the 
purpose of restraining the negotiation of a 
promissory note, and defendants by their an
swer negatived the allegation that thsy were 
about to negotiate the note, lield, that no dam
age was shown to have accrued to them by 
reason of the granting of the injunction: 
Bank of Monroe v. Gifford, 70-580. 

In order to recover damages on an in
junction bond it is necessary that it should' 
appear that the plaintiff was prevented by 
the injunction from exercising or enjoying 
some right or privilege which he desired to 
exercise and which he was entitled to enjoy. 
If the petition does not contain any aver
ment that such damages were sustained by 
being deprived of some right, a demurrer 
thereto will lie: Hibbs v. Western Land Co., 
81-285. 

Where the injunction has been improp
erly issued the defendant is entitled to at 
least nominal damages, though he has suf
fered no special injury: Brown v. Cunning
ham, 82-512. 

Attorney fees: In an action on the bond, 
reasonable compensation for legal services 
in securing a dissolution of the injunction 
may be recovered; but not attorney fees 
for services in defending the entire suit: 
Behrens v. McKenzie, 23-333; Langworthy v. 
McKelvey, 25-48. 

Expenses necessarily incurred for attor
ney fees in defending against an injunction 
suit may be recovered in an action on the 
injunction bond, when the proceeding is for 
an injunction alone and a motion to dissolve 
the injunction would have involved the 
whole case, and if sustained would have left 
nothing to try: Thomas v. McDaneld, 77-301. 

When an injunction is the only relief 
sought and the dissolution is procured on a 
final hearing, necessary costs and expenses 
in procuring the dissolution are recoverable: 
Bullard v. fictrfoiess,83-373; Colby v. Meservey, 
85-555. 

Where an injunction was not the only re
lief demanded, and there was no motion to 
dissolve the injunction, it being superseded 
by the giving of a bond, held, that there was 
no right to recover attorney fees on the 
injunction bond: Ady v. Freeman, 90-402. 

Where an injunction is asked and granted 
in an action auxiliary to other relief, attor
ney fees in defending such action are not 

recoverable in a suit upon the bond- Leonard 
v. Capüal Ins. Co., 70 N. W., 629. 

Where an action was brought to have cer
tain taxes declared illegal and void, and a 
temporary injunction was granted restrain
ing their collection, but no steps were taken 
to have such injunction dissolved before final 
hearing, when it was dissolved, held that, 
the injunction being merely auxiliary, de
fendant was not entitled in an action on the 
injunction bond to recover attorney fees: 
Carroll County v. Iowa li. Land Co., 53-685. 

If the injunction is dissolved after hear
ing on the merits, and this is all there is in 
the case, counsel fees might be recovered. 
Such recovery is not confined to cases where 
the injunction is dissolved on motion: Lang-
worthy v. McKelvey, 25-48. 

Where the motion to dissolve is made in 
good faith and affidavits filed in support 
thereof, but the court declines to pass upon 
it until final hearing, when the injunction is 
dissolved after hearing upon the merits, coun
sel fees for preparation of motion, etc., may 
be recovered in suit upon the bond: Wallace v. 
York, 45-81; Fountain v. West, 68-380. 

An allowance of attorney fees for time 
spent in drawing useless affidavits would be 
improper: EllwoodMfg. Co. v. Rankin, 70-403. 

Fees for the services of an attorney in a 
case in the supreme court after the dissolu
tion of the injunction should not be allowed: 
Ibid. 

Where an injunction is the only relief 
sought, and dissolution is procured only upon 
final hearing, attorney fees should, in an 
action on the bond, be allowed for defending 
in the entire action: Iieece v. Northway, 58-
187. 

An attorney fee may be recovered where 
the injunction is dissolved on motion, and 
also where it is dissolved on final hearing, if 
it is the only relief sought. It may also be 
allowed in case of partial dissolution or modi
fication, where such is the relief sought in 
the motion, but not where the motion is to 
dissolve as an entirety and is only partially 
sustained or a modification is granted: Ford 
v. Loomis, 62-586. 

Dismissal of action: In an action on an 
injunction bond given to stay execution on a 
judgment, where it was alleged that an action 
for injunction had been dismissed, held, that 
the entry on the judgment calendar, "dis
missed as per stipulation," was not sufficient 
evidence as to that fact in the absence of a 
showing as to what that stipulation was: 
Towle v. Leacox, 59-42. 

Other damages: Where real estate de
preciates in value during the time that sale 
thereof is prevented by injunction proceed
ings, there is no presumption that the owner, 
if not prevented, would have sold before de
preciation and saved himself from loss, and 
damages are not recoverable for loss of sale 
unless it is made to appear that there was a 
bona fide application on the part of some per
son to buy, and that the sale was lost by 
reason of the injunction: Beecev. Northway, 
58-187. 

Failure to allow plaintiff nominal dam
ages in an action brought upon an injunction 
bond will not be ground for reversal if no 



§4364 
1780 

INJUNCTIONS. Tit. XXI, Ch. 12. 

actual damages are shown: Boardman v. 
Waiard, 73-20. 

In an action to recover damages for having 
wrongfully enjoined a sale under execution, 
held, that the costs made under the execu
tion enjoined would be presumed to have 
been included in the amount for which the 
subsequent execution was issued, and that 
the cost of the judgment would be the only 
damage recoverable for delay in the sale: 
Johnston v. Moser, 72-654. 

Defendant having a lot of unburned brick 
which were damaged by rain while an in
junction was in force restraining him from 
cax'rying on the manufacture of such brick 
on the premises, held, that the writ of in
junction as issued did not prevent him from 
taking steps to protect the brick from the 
rain, and if he was negligent in that respect 
he could not recover for damages sustained 
thereby: Behrens v. McKenzie, 23-333. 

Where by injunction a creditor is re
strained from selling land on execution, 
thereby being prevented from buying it in for 
his claim, he cannot recover by way of dam
ages the value of the use of the land for the 
time he claims to have been kept out of 
possession, nor interest on the value: Bui-
lard v. Harkness, 83-373; Colby v. Meservey, 
85-555. 

Where a temporary injunction was 
granted in an action for a permanent injunc
tion, and pending an appeal from the refusal 
of the court to dissolve such injunction, the 
original action was dismissed by proper pro
ceedings in the lower court, held, that the 
supreme court could not retain jurisdiction 
of the appeal for the purpose of assessing 
damages on the bond: Chicago, R. I. cB P . R. 
Co. v. Dey, 76-278. 

Defense: A bond given in an injunction 
proceeding is in the nature of an executed 
rather than an executory contract, and the 
fact that the one signing the bond and en
joying the benefit of the writ was insane at 
the time of signing it will constitute no de
fense to an action on the bond, if it appears 
that his insanity was not known to the oppo
site party: Ibid. 

SEC. 4364. "When to restrain proceedings or judgment. When 
proceedings in a civil action, or on a judgment or final order, are sought to 
be enjoined, the action must be brought in the county and court in which 
such action is pending or the judgment or order was obtained, unless such 
judgment or final order is obtained in the supreme court, in which case the 
action must be brought in the county and court from which the case was 
taken to the supreme court. [C.73, § 3396; R., § 3778; C'51, § 2179.] 

It is a defense to an action on the bond, 
that the party procuring the injunction was 
entitled to it at the time it issued; but 
the dissolution of the injunction and dis
missal of the suit may be shown as primafacic 
evidence that the injunction was wrongfully 
granted: Findlay v. Carson, 66 N.W., 759. 

The sureties on an injunction bond given 
under this section are not bound by judgment 
rendered against the plaintiff in the action for 
injunction, even though the injunction was to 
restrain the enforcement of a judgment as 
contemplated in the following section: Spen
cer v. Sherwin, 86-117; Grove v. Bush, 86-94. 

Under a bond conditioned for the pay
ment of damages which may be adjudged 
against the principal for the issuance of an 
injunction, the adjudication in the injunction 
proceeding that the injunction was wrong
fully procured is conclusive upon the surety 
in an action against him on such bond: Shen
andoah Nat. Bank v. Read, 86-136. 

Summary damages should not be allowed 
on dissolution of an injunction unless they 
are such as are the immediate and necessary 
result of the allowance of the writ and de
pend simply upon computation for their de
termination, as the allowance of interest 
when the payment of money is restrained. 
In other cases the party should be left to his 
remedy by an action: Taylor v. Brovonfleld, 
41-264. 

Bond construed: In a particular case, 
held, that the bond rendered the obligor lia
ble only for costs of the proceeding and not 
for other damages which accrued: Gifford v. 
Mohr, 47-279. 

Right of action accrues on the bond at 
the final determination of the injunction 
suit, and not at the previous dissolution of 
the temporary injunction: Bank of Monroe v. 
Gifford, 65-648. 

Where the action is to enjoin the sale of 
a particular piece of property under a judg
ment, the bond need not be for twice the 
amount of the judgment: Hardin v. White, 
63-633. 

Where it is sought to restrain the sale of 
property on execution under a judgment, on 
the ground that the judgment is void, the 
suit must be brought in the county and court 
where the judgment was obtained: Ander
son v. Hall, 48-346; Bennett v. Hanchett, 49-
71; Grattan v. Matteson. 51-622. 

This provision is applicable in case of 
special as well as of general execution: 
Lockwood v. Kitterinyham, 42-257. 

It seems, however, that it would not 
apply where it should be sought to enjoin 
the sale of property not belonging to defend
ant in execution, but belonging to a third 
person who seeks the injunction: Ibid. 

Where the object of the action is to de
clare a judgment or final order of a court 
invalid, action must be brought in the court 
where the judgment or order was obtained; 
but where it is sought to enjoin the enforce
ment of a judgment because of some matter 
which has arisen since the judgment was 
rendered, and not on the ground that it 
should never have been entered, or that it is 
invalid, or that it should not be enforced, 
the action need not be brought in the court 
where the judgment was recovered, but may 
be brought in the county of defendant's 
residence: Baker v. Ryan, 67-708. 

An action to set aside a sheriff's sale and 
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But where a judgment was rendered in 
the supreme court, which, though it may 
have been erroneous, was not void, and exe
cution thereon was issued to the sheriff of 
the county from which the case had been 
appealed, held, that injunction proceedings 
in the district court of such county to re
strain the enforcement of such execution 
were improperly brought, and that the ac
tion of the judge of such court in allowing 
an injunction would be corrected by certi
orari: Plielan v. Johnson, 80-727. 

Where an execution issuing from the su
preme court is sought to be enjoined, the 
action may properly be brought in the court 
of any county where it is sought to enforce 
such execution: Davis v. Bonar, 15-171; 
Massie v. Mann, 17-131. 

The district court has no jurisdiction to 
restrain proceedings on a judgment of the 
supreme court: Oberholtzer v. Hazen, 70 N. 
W.,207. 

deed on the ground that the property was ex
empt as a homestead may be brought in a 
different court from that in which the judg
ment was rendered: Visek v. Boolittle, 60-602. 

When a transcript of a judgment before a 
justice of the peace is filed in the office of 
the clerk of the circuit court, it becomes a 
judgment of that court, and a suit to enjoin 
proceedings thereon must be brought in that 
court: Anderson v. Hall, 48-346. 

If the action is brought in the wrong 
county the court acquires no jurisdiction 
even by consent, and the action cannot be re
moved to the proper county: Ibid. 

When a judgment is absolutely void by 
reason of want of notice whereby jurisdic
tion is not acquired, an action to cancel it 
may be brought in any court of competent 
jurisdiction as well as in the court in which 
it was rendered, or in any other court in the 
county wherein the court was held which 
rendered the void judgment: State Ins. Co. v. 
Waterliouse, 78-674; Phelan v. Johnson, 80-727. 

SEC. 4365. Bond in such case. In an action to enjoin the proceedings 
in a civil action, or on a judgment or final order, the bond must be further con
ditioned to pay such judgment, or comply with such final -order if the 
injunction is not made perpetual, or to pay any judgment that may be ulti
mately recovered against the party obtaining the injunction on the cause of 
action enjoined. [Same.] 

Where, in an action to enjoin the enforce- proceeding, render judgment against the 
ment of a judgment, the bond does not obli- sureties on the bond, they not being parties 
gate the sureties to pay the amount of the to the action: Spencer v. Sherwin, 86-117; 
judgment, but is framed in accordance with Grove v. Bush, 86-94. 
\ 4363, the court cannot, in the injunction 

SEC. 4366. Penalty. The penalty of the bond must be twice the prob
able amount of liability to be thereby incurred. [C. 73, §3397;R., §3779; 
C. '51, § 2195J 

SEC. 4367. Defendant to show cause. The court or judge, before 
granting the writ, may allow the defendant an opportunity to show cause 
why such order should not be granted. [C.73, § 3398; R., §3781; C'51, § 
2197.] 

SEC. 4368. Application for dissolution. If the order is granted 
without allowing the defendant to show cause, he may, at any time before 
the next term of the court, apply to the judge who made the order to vacate 
or modify the same, or the application may be made to the judge of the 
court in which the action is pending. [C.73, §3399; R., §3782; C'51, § 
2198.] 

SEC. 4369. Notice—showing. The application must be with notice to 
the plaintiff, upon the ground that the order was improperly granted, or it 
may be founded on the answer of defendants and affidavits. In the latter case, 
the plaintiff may fortify his application by counter affidavits, and have 
reasonable time therefor. [C. 73, § 3400; R., § 3783; C'51, § 2199.] 

Whei*e defendant bases his motion to dis-Upon answer: Where the facts alleged in 
the petition as a ground for the injunction are 
plainly, directly and fully denied by the an
swer, the injunction may be disolved upon 
the answer alone: Shricker v. Fr'.d, 9-366; 
Anderson v. Reed. 11-177; Stevens >\ Myers, 11-
183; Taylor v. Dickinson 15-480; Jjcs Moines 
Nav. & R. Co. v. Carpenter, 27 487; Iwjraham 
v. Chicago, D. & M. R. Co., 34-249; Russell v. 
Wilson, 37-377. 

In a particular case, held, that the equities 
of the petition were sufficiently denied in the 
answer to warrant a dissolution: Carroiliers v. 
Newton Mineral Spring Co., 61-681. 

solve the temporary injunction on his answer 
alone the plaintiff may resist the dissolution 
by aûi i . \ a s in support of his petition, al-
thoiyu ii affidavits are offered by defendant: 
Pa!<> Alio Banking, etc.. Co. v. Mahar, 65-74. 

An answer which does not fully meet the 
equities set up in the petition will not justify 
the dissolution of a temporary injunction, 
although it may be sufficient to support a 
judgment for defendant on the final trial: 
Trotter v. Paunley, 39-203. 

Where one material allegation of a peti
tion for injunction to restrain the collection 
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of a judgment was not denied by the answer, 
held, that the temporary injunction should 
not have been dissolved, but should have 
been continued to the final hearing: Gaies v. 
Ballon, 54-485. 

Where plaintiff sought to enjoin the en
forcement of a judgment, alleging that large 
payments had been made thereon which had 
not been credited, and that fact was not de
nied in the answer, held, that the temporary 
injunction should have been dissolved only 
as to that part of the injunction not alleged 
to have been paid, and as to the other part it 
should have been continued to the hearing: 
Marsh v. Mead, 57-535. 

To warrant the dissolution upon answer 
alone, the answer must be upon personal 
knowledge, and of such character as to en
title it to as much credit as the averments of 
the bill. If its statements are such as to 
leave the mind of the court in reasonable 
doubt as to whether the equities are suffi
ciently answered, the injunction ought not 
to be dissolved: Sinnett v. Moles, 38-25; Fargo 
v. Ames, 45-494. 

Even where all the equities of the bill are 
denied by the answer, it does not follow as a 
matter of course that the injunction will be 
dissolved. Its dissolution or continuance 
rests very much in the sound discretion of 
the court, to be governed by the nature of 
the case: Shricker v. Field, 9-366. 

The rule that the refusal of the lower 
court to dissolve an injunction will not be 
disturbed unless it appears that its discre
tion has been abused does not apply to cases 
involving questions of law arising on the 
face of the petition itself. If it appear on 
the face of the pleading that as a matter of 
law the injunction should not have been 
granted, it will be dissolved: Burlington, C. 
R. & N. R. Co. v. Dey, 82-312. 

An injunction should not be dissolved 
without proof, on an answer which admits 
the allegations of the petition and seeks to 
avoid their effect by pleading affirmative 
matter: Shrickerv.Field, 9-366,- Judd v. Hatch, 
31-491; Fargo v. Ames, 45-494; Mills v. Hamil
ton, 49-105; Muskins v. McElroy, 62-508; Hayes 
v. Billings,®h-3&1. 

Upon the hearing of a motion to dis
solve an injunction the plaintiff may file an 
amended petition, and if it states a good 
cause for an injunction, not overborne by 
the adverse showing, the injunction should 
be continued: Crawford v. Paine, 19-172. 

"Where the final relief sought will be inef
fectual if the temporary injunction is dis
solved, it will be continued to the final hear
ing, even though the equities of the bill are 
fully denied in the answer: Joseph v. McQill, 
52-127. 

Where fraud is the gravamen of a peti
tion, or it is apparent that by dissolution a 
party will lose all benefit to accrue from final 
success, the court may refuse to dissolve the 
injunction until final hearing: Sinnett v. 
Moles, 38-25; Stewart v. Johnston, 44-435; Brig-
ham v. White, 44-677; Fargo v. Ames, 45-494; 
Johnston v. Chicago, M. & St. P. R. Co., 58-537. 

The general rule is that where all the 
material allegations of the petition for an 
injunction are fully and satisfactorily denied 

in the answer, upon the personal knowledge 
of the defendant, the preliminary injunction, 
if one has been allowed, will be dissolved. 
There are some exceptions to this rule, and 
one of them is where the gravamen of the 
petition is fraud: Walker v. Stone, 70-103. 

Dissolution: The ruling of the court con
tinuing a preliminary injunction to the hear
ing is largely a matter of discretion, and not 
to be reversed unless such discretion has 
been abused: Ibid. 

Where there was no showing that the 
continuance of the injunction to the hearing 
would result in any substantial injury to de
fendant, and it appeared that the dissolution 
might materially injure plaintiff, held, that 
a refusal of the court to dissolve the injunc
tion would not be reversed on appeal: Kelley 
v. Briggs, 58-332. 

An injunction restraining the taking of 
private property for public use until com
pensation is made should not be dissolved 
while the question as to the right to com
pensation is pending and undetermined: 
Trustees of Iowa College v. Davenport, 7-213; 
Connolly v. Orisioold, 7-416. 

I t being provided by statute that an in
junction to restrain a nuisance can only be 
granted upon reasonable notice of the time 
and place of application to the party to be 
enjoined, held, that an injunction for that 
purpose, having been granted withoutnotice, 
should be set aside on motion, and that an 
appearance to move to dissolve, accompanied 
by answer to the petition in the case was 
not a waiver of the right to have such dis
solution: Hughes v. Eckerson, 55-641. 

While an injunction should not be dis
solved until after answer by defendant, this 
rule has no application where the party 
failing to answer is a merely nominal party: 
Shricker v. Field, 9-366. 

Where it appeared that there had been 
no unreasonable delay in the service of the 
notice after the granting of the writ, held, 
that a motion to dissolve for want of notice 
was properly overruled, When made after 
service; also, that appearance waived any 
objection to the form or sufficiency of such 
notice: Sweatt v. Faville, 23-321. 

As to curing defects by amendment, to 
prevent dissolution, see notes to I 4356. 

An injunction cannot be dissolved on the 
ground that the service of the writ precedes 
the acquisition of jurisdiction of the person 
by appearance when the original notice is 
defective: District T'p v. District T'p, 54-115. 

Where the writ of temporary injunction 
is broader than the petition, the remedy is 
not by motion for dissolution, but for modifi
cation of the writ: Ford v. Loomis, 62-586. 

Upon motion to dissolve, the opposite 
party is not entitled, as a matter of course, 
to a continuance: Taylor v. Dickinson, 15-483. 

The renewal of a motion already filed in 
another court to dissolve the injunction is 
not a second motion within the prohibition 
of the statute: Carrothers v. Newton Mineral 
Spring Co., 61-681. 

I t may be that, upon a dissolution, dam
ages which are the immediate and necessary 
result of the allowance of the writ, and which, 
depend simply upon computation for their 
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determination, may be recovered by a sum
mary proceeding; but damages consequential 
in their nature, as expenses, attorney fees, 
etc., can only be recovered in an independ
ent action: Taylor v. Brownfield, 41-264. 

Sustaining a motion to dissolve a tempo
rary injunction which has been granted ex 
parte upon a showing then made does not bar 
the right to a perpetual injunction upon full 
proof at the final hearing: Fislier v. Beard, 
40-625. 

The dissolution of the injunction does not 
necessarily operate to dismiss the bill: Bus-
sell v. Wilson, 37-377; Massie v. Mann, 17-131; 
Walters v. Fredericks, 11-181. 

While the continuance or dissolution of 
an injunction rests in the sound discretion 
of the court originally passing upon the 
question, yet this is a legal discretion, and 
if based upon sufficient grounds will be 
reversed on appeal: Sinnett v. Moles, 38-25; 
Stewart v. Johnston, 44-435. 

Appeal from order of dissolution: After 
the dissolution of a temporary injunction it 
cannot be restored on appeal, although an
other might be granted if the case has not 
proceeded to a hearing, and if the granting 
of another such injunction would be of any 
use: Ellwood Mfg. Co. v. Rankin, 70-403. 

SEC. 4370. Dissolution. The judge shall decide the matter at once, 
unless some good cause for delay is shown, but the vacation of the order 
shall not prevent the action from proceeding, if anything is left to proceed 
upon. [C.73, § 3401; E., § 3784; C'51, § 2200.] 

The dissolution of the injunction does not operate to dismiss the action. See notes to 
preceding section. 

SEC. 4371. Only one motion. Only one motion to dissolve or modify 
an injunction upon the whole case shall be allowed. [C.'73, § 3402; R., § 
3793.] 

The fact that an injunction is granted The objection that a second motion to 
after notice and hearing does not make it dissolve is not proper cannot be raised for 
improper to interpose a motion to dissolve: the first time in the supreme court: Ibid. 
Jlinkk v. Saddler, 66 N.W., 765. 

SEC. 4372. Proceedings for violation. Any judge of the supreme, 
district or superior court, being furnished with an authenticated copy of the 
injunction and satisfactory proof that it has been violated, shall issue his 
precept to the sheriff of the county where the violation occurred, or to any 
other sheriff, naming him, more convenient to all parties concerned, direct
ing him to attach the defendant and bring him forthwith before the same or 
some other judge, at a place to be stated in said precept. [C.'73, § 3403; 
R., §3785; C'51, §2201.] 

Where a party is in court and hears an 
order for the injunction pronounced, he is as 
much bound thereby as if he had actually 
been served with the writ: Milne v. Van Bus-
Mrk, »-558. 

So long as an injunction remains in force 
the party bound thereby must obey it: Lang-
icorthy v. McKelvey, 25-48. 

In seeking to punish a party for the viola
tion of an injunction it must be taken in the 
form in which it was looked at by the court 
rendering it: Lamb v. Burlington, C. B. & 
M. B. Co., 39-333. 

Proof of a violation of the injunction 
should usually be made by affidavit: State v. 
Meyers, 44-580. 

Contempt of court in violating an injunc
tion should be dealt with as other contempts. 
The proceedings are merely incidental to the 
original proceeding and there is no appeal: 
First Cong. Church v. Muscatine, 2-69. 

Any error in the injunction proceeding 
in granting an injunction without proper 
evidence cannot be raised by way of defense 
to a proceeding for contempt in violating 
tuich injunction: Jordan v. Circuit Court, 69-
177. 

The fact that the order allowing an in
junction is not indorsed on the petition, but 
is entered on a separate piece of paper, will 

not prevent a violation of such injunction 
being a contempt: Ibid. 

A party is liable for all damages resulting 
from a refusal on his part to obey the mandate 
of an injunction granted against him: Benson 
v. Connors, 63-670. 

A judge may in vacation make an order 
imposing a fine and imprisonment for con
tempt in violating an injunction. The judge 
being authorized by statute to perform such 
judicial act in vacation, his act when so done 
has the force and effect of an act done by the 
court: McLane v. Oranger, 74-152. 

The proceeding to punish a violation of 
an injunction is criminal in its nature, and 
being merely incidental to the original pro
ceeding need not be entitled as of the origi
nal cause, but is properly brought in the 
name of the state as plaintiff: Ftslierv. Cass 
County Dist. Court, 75-232. 

The requirement that an authenticated 
copy of the injunction shall be furnished in 
a proceeding for contempt for violation there
of does not apply where the proceeding for 
contempt is by information filed in the court 
granting the injunction and not before the 
judge at chambers: Silvers v. Traverse, 82-52. 

Proceedings for contempt for the viola
tion of an injunction may be reviewed by 
certiorari, whether the defendant has or has 
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not been punished, in all cases where a sub- forced by the proceeding in contempt: Lind-
stantial right, either public or private, is in- say v. Clayton Dist. Court, 75-509. 
volved, which can only be protected or en-

SEC. 4373. Contempt purged. When produced, he may file his 
affidavit denying or excusing the contempt, and the court may hear other 
evidence oral or by affidavit, and if satisfied that the defendant is not guilty, 
or that the contempt is sufficiently excused, he shall be released, "and all 
affidavits shall be filed with and preserved by the clerk. [C. '73, § 3404; R., 
§ 3786; C. '51, § 2202.] 

SEC. 4374. Bond required. If not so released, the judge may require 
him to give bond, with surety, for his appearance at the next term of the 
court and for his future obedience to the injunction, which shall be filed 
with the clerk. [C. '73, § 3405; R., § 3787; C. '51, § 2203.J 

SEC. 4375. Commitment. If he fails to give such bond, he may be 
committed to the jail of the county where the proceedings are pending until 
the next term of court, unless he gives the bond in the meantime. [C. '73, 
§ 3406; R., § 3788; C'51, § 2204.1 

SEC. 4376. Contempt punished. The court at the next term shall 
act upon the case, and, if a contempt is found to have been committed, 
punish it in the usual mode. [C. 73, § 3407; R., § 3789; C'51, § 2205.] 

See notes to g 4372. As to violation of injunction in liquor cases, see g<j 2384, 2407. 

CHAPTER 13. 

OF SUBMITTING CONTROVERSIES WITHOUT ACTION OR IN ACTION. 

SECTION 4377. Agreed statement of facts. Parties to a question in. 
difference, which might be the subject of a civil action, may, without action, 
present an agreed statement of the facts to any court having jurisdiction of 
the subject-matter. [C.;73, § 3408; R., § 3408; C'51, § 1843.] 

Pleadings are not necessary in such a case: Donald v. St. Louis, K. C. <£• N. B. Co., 
52-411. 

S E C 4378. Affidavit. It must be shown by affidavit that the contro
versy is real, and that the proceeding is in good faith to determine the rights 
of the parties thereto. [C. '73, § 3409; R., § 3409; C'51, § 1844.] 

This provision is jurisdictional, and in cannot take cognizance of the case: Keelmev. 
the absence of compliance therewith a court Council Bluffs, 62-450. 

SEC. 4379. Judgment. The court shall hear and determine the case 
and render judgment as if an action were pending. [C. 73, § 3410; R., § 
3410; C. '51, § 1845.] 

SEC. 4380. Record. The statement, the submission and the judgment 
shall constitute the record. [C.73, § 3411; R., § 3411.] 

SEC. 4381. Judgment enforced. The judgment shall be with costs, 
and it may be enforced and shall be subject to review in the same manner 
as if it had been rendered in an action, unless otherwise provided for in the 
submission. [C.73, § 3412; R., 3412.] 

SEC. 4382. Submission of cause pending. The same may also be 
done at any time before trial in an action pending, subject to the same 
requirements and attended by the same results as in a case without action, 
and such submission of a stated case shall be an abandonment by both par
ties of all pleadings filed in such cause, and the cause shall stand on the 
agreed case, alone, which must provide for any lien created for attachment, 
and. for any property in the custody of the law, else such lien and custody 
will be held to be waived. [C. 73, § 3413; R., § 3413.] 

Where pending the trial of a cause the save expense and to simplify the issue " upon 
facts were agreed upon by the parties " t o which the court should render judgment, 
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lield, that it was the duty of the court to give upon an agreed statement of facts, the court 
such judgment, whether legal or equitable, should enter such judgment as to his rights 
as the facts agreed upon should be deemed under the facts agreed upon as will estab-
to warrant or require: Logan v. Hall, 19-491. lish the respective rights of the parties: 

Where a party has submitted a cause Kraft v. James, 64-159. 

SEC. 4383. Judgment. The parties may, if they think fit, enter into 
an agreement in writing that, upon the judgment of the court being given 
on the question of law raised, particular property therein described, or a 
sum of money fixed by the parties or to be ascertained by the court or in 
such manner as the court may direct, shall be delivered to and vested in one 
of the parties by the other, or, in case of money, shall be paid by one of 
such parties to the other of them, either with or without costs of the action; 
and the judgment of the court may be entered for the transfer and delivery 
of such property, or for such sum as shall be so agreed or ascertained, with 
or without costs, as the case may be. [C. '73, § 3414; R., § 3414.] 

SEC. 4384. Costs. In case no agreement is entered into as to the costs, 
they shall follow the event of the action, and be recovered by the successful 
party. [C73, § 3415; R., § 3415.] 

CHAPTER 14. 

OF ARBITRATION. 

SECTION 4385. What controversies. All controversies which might be 
the subject of civil action may be submitted to the decision of one or more 
arbitrators, as hereafter provided. [C73, § 3416; R., § 3675; C'51, § 2098.] 

Under this section any "civil action "may The question whether or not an alleged 
be submitted to arbitration, and in this term nuisance should be abated may be submitted 
is included everything except those cases to arbitration without the submission of any 
which come under the criminal jurisdiction claim for damages: Bicharás v. Holt, 61-
of the court. Therefore an equitable cause 529. 
of action is subject to submission: Tomlinson 
v. Hammond, 8-40. 

SEC. 4386. Written agreement. The parties themselves, or those 
persons who might lawfully have controlled a civil action in their behalf 
for the same subject-matter, must sign and acknowledge a written agree
ment, specifying particularly what demands are to be submitted, the names 
of the arbitrators, and court by which the judgment on their award is to be 
rendered. [C'73, § 3417; R., §§ 3676-7; C'51, §§ 2099, 2100.] 

Method of submission: The subject-mat- upon the award. Without this i t will not 
ter of the award must be definitely specified: be such a submission as contemplated by 
Woodward v. Atwater, 3-61. statute, though it may be binding at common 

Under the statutory provision as to sub- law as a settlement; but, in such cases, the 
mission the arbitrators must be named in the result cannot be treated as an award under 
agreement in order that the parties may the statute: Love v. Burns, 35-150. 
have a judgment on the award: McKnight v. Where submission of arbitration between 
McCullough, 21-111. a school district and its treasurer covered 

If the submission is not acknowledged as "the money alleged to be due and owing" 
required by statute, the award cannot be re- by the treasurer of the district, held, that 
ceived as made under a statutory submission, such submission properly covered money 
although it may be good at common law, and due for several years, including some for 
an action maintained thereon: Fink v. Fink, which there ought to have been previous 
8-313. settlement: District Tp v. Rankin, 70-65. 

If submission is by order of court, an ac- The submission to arbitration in a par-
knowledgment is not necessary: Ibid. ticular case held to be sufficiently certain: 

The same degree of particularity is not Donican v. Midry, 69-583. 
required in the acknowledgment of an agree- In a particular case, held, that a submis-
ment of submission as is required in case of sion to arbitration though not in statutory 
an instrument conveying real property: Me- form was sufficient to render the award bind-
Knight v. McCullough, 21-111. ing upon the parties: Skrable v. Pryne, 93-

An agreement for submission must con- 691. 
tain a provision for judgment by some court A party in interest cannot be bound by 
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an agreement to arbitrate made by other 
parties in interest without his authority: 
Suxney v. Davidson, 68-386. 

A corporation may submit controversies 
to arbitration although no such express 
power is conferred by its charter. Courts 
are disposed to encourage settlement by ar
bitration: District T'p v. Bankin, 70-65. 

I t not appearing that the arbitrators were 
not sworn, the presumption will be that they 
were sworn as required by law, and the sub
mission being in accordance with the statu
tory proceedings thereunder must be such 
as directed in the case of a statutory award, 
and an action thereon at law as upon a com
mon law award cannot be maintained: Older 
v. Quinn, 89-445. 

The parties may agree that judgment on 
the award shall be rendered by a justice of 
the peace, and if so, he will have jurisdic
tion, provided the amount is such as to bring 
the case within his cognizance: Van Horn v. 
Bellar, 20-255; King v. Hampton, 4G. Gr., 401; 
Whitis v. Culver, 25-30. 

Where it was provided in the agreement 
that judgment should be rendered " by any 
court having jurisdiction, ' ' and judgment was 
rendered by the district court of the county 
where both parties resided, held, that as such 
court was the only one which (at that time) 
had jurisdiction, the agreement was suffi
cient to warrant such judgment: McKnight v. 
McCullough, 21-111. 

Common-law submission: The statutory 
provisions as to the method of submission, 
etc., must be followed if the parties desire 
judgment upon the award; but a submission 
and award may be good as at common law 
between the parties, although these provi
sions are not observed, as, for instance, 
where the submission is in parol. An award 
so made may be enforced by action thereon, 
and may be set up as a defense to an action 
brought for the subject-matter therein set
tled: Conger v. Dean, 3-463; Foust v. Hastings, 
66-522. 

Parties may bind themselves by an agree
ment to submit a controversy to arbitration 
in a manner different from that required by 

SEC. 4387. What submitted. The submission may be of some par
ticular matters or demands, or of all demands which the one party has 
against the other, or of all mutual demands on both sides. [C. 73, § 3418; 
R., § 3678; C.'51, §2101.] 

SEC. 4388. Action pending. A submission to arbitration of the subject-
matter of an action may also be made by an order of court, upon agreement 
of parties, afteraction is commenced. [C. '73, § 3419; R., § 3679; C. '51, § 2102.] 

The term "sui t ," used in the statutory 
provisions as to submitting pending proceed
ing, is broader than the term '"action," and 
a special proceeding may, by order of court, 
be submitted to arbitrators by agreement of 
parties: Marion v. Ganby, 68-142. 

Submission of a pending suit may be made 
without any instrument in writing. The 
statutory provision requiring a written 
agreement, signed and acknowledged, is ap
plicable to controversies in which no action 
has been commenced: Ibid. 

statute, and if the submission and award are 
sufficiently certain to constitute a bar to a 
subsequent action for the same matter the 
award will be upheld: Zook v. Spray, 38-273. 

A common-law submission to arbitration 
is always construed most liberally and with 
a view of effecting the purpose of the parties 
to it, even though it does not comply with 
the statutory requirements: McKinnis v. Free
man, 38-364. 

To defeat a recovery on an award under a 
common-law submission, it is necessary for 
defendant to impeach the award in some 
proper manner: Foust v. Hastings, 66-522. 

The legality and effect of an arbitration 
and award not made in accordance with the 
provisions of the statute relating to arbitra
tion must be determined by the rules of the 
common law: Thornton v. McCormick, 75-285. 

An award will not be set aside for error 
in the judgment of the arbitrators, nor for a 
mistake which would not have had any ma
terial influence on the arbitrators in reaching 
their conclusions. To justify the interfer
ence of a court there must be a showing of 
fraud on the part of the party relying upon 
the award, or a material mistake which en
tered into it: Ibid. 

A common-law award must be held to be 
conclusive between the parties as to all mat
ters submitted to arbitration unless a mate
rial mistake appear upon the face of the 
award, or unless equitable grounds for set
ting it aside are shown. When an award is 
questioned on equitable grounds the plead
ing attacking it should allege facts, as dis
tinguished from legal conclusions, which 
show that it should be set aside: Ibid. 

Where the agreement for arbitration did 
not require the witness to be sworn, the fact 
that the arbitrators gave more credence to 
the unsworn statements of plaintiff than to 
the written evidence offered by defendant, 
held to be no ground for setting aside the 
award: Ibid. 

After a party has accepted benefits given 
to him by an award he cannot be heard to say 
that it is illegal: Ibid. 

In case of submission by order of court, 
upon agreement of parties, the pleadings con
stitute the submission, and an agreement that 
judgment may be rendered on the award is 
not necessary. The court does not lose its 
control of the matter and may render judg
ment upon the award, or may set it aside, in 
whole or in part: Svhohmer v. Lynch, 11-461. 

A submission of matters involved in a 
pending suit may be made by agreement of 
parties without an order of court: Higgins v. 
Kinneady, 20^474. 

SEC. 4389. Procedure. All the rules prescribed by law in cases of 
referees are applicable to arbitrators, except as herein otherwise expressed, 



1787 
Tit. XXI, Ch. 14. ARBITRATION. §§ 4390-4394 

or except as otherwise agreed upon by the parties 
C'51, § 2103. J 

Unless the submission provides other
wise, or a consent to a majority award is in 
a proper manner shown, all the arbitrators 
must concur in the award: Bicharás v. Holt, 
«1-529. 

Where an agreement for submission pro
vided that the award might be made by the 
arbitrators or any two of them, and after the 
award had been made and set aside a re
submission was ordered by the court, Iwld, 
that if, before such resubmission, one of the 
arbitrators resigned, a submission for a find
ing by the two remaining arbitrators would 
not be valid, and that the agreement must 
be construed as contemplating a submission 
to three arbitrators: Gary v. Bailey, 55-60. 

The finding of arbitrators upon a hearing 
of which one party had no notice, and at 
which he was not present nor represented, 
will not be binding upon him, though the 
instrument under which the arbitration is 
had does not expressly provide that the 

[C'73, §3420; R., § 3680; 

parties are to have notice or be heard: Dor-
moy v. Knower, 55-722. 

The parties may, by agreement, deter
mine the rules that shall govern the arbi
trators, as that the award of the majority 
shall be binding: Thompson v. Blanchard, 
2-44. 

It need not appear affirmatively from the 
return that the witnesses were examined 
under oath, nor, it seems, that the arbitrators 
were sworn: Tomlinson v. Hammond, 8-40. 

The arbitrators are not required, like 
referees, to make separate return of facts 
found and conclusions of law thereon: Mc-
Knight v. McCullough, 21-111. 

It is competent for the parties to agree to 
a hearing without the arbitrators being 
sworn, and it not appearing whether or not 
they were sworn it will be presumed that the 
law was complied with, and the parties must 
proceed under the award as a statutory 
award, and cannot sue thereon as a common 
law award: Older v. Quinn, 89-445. 

SEC. 4390. Revocation. Neither party shall have the power to revoke 
the submission without the consent of the other. [C. 73, § 3421; R., § 3681; 
C. '51, § 2104.] 

SEC. 4391. Neglect to appear. If either party neglects to appear 
before the arbitrators after due notice, except in case of sickness, they may 
nevertheless proceed to hear and determine the controversy upon the evi
dence which is produced before them. [C'73, §3422; R., §3683; C'51, § 
2106.] 

SEC. 4392. Time for award. If the time within which the award is 
to be made is fixed in the submission, one made after that time shall not 
have any legal effect, unless made upon a recommitment of the matter by 
the court to which it is reported. [C. '73, § 3423; R., § 3683; C'51, § 2106.] 

SEC. 4393. When time not fixed. If the time of filing the award is 
not fixed in the submission, it must be filed within one year from the time 
the agreement is signed and acknowledged, unless by mutual consent the 
time is prolonged. [C'73, § 3424; R., § 3684; C '51, § 2107.] 

SEC. 4394. Award—how made. The award must be in writing, and 
shall be delivered by one of the arbitrators to the court designated in the 
agreement, or it may be inclosed and sealed by them and transmitted to the 
court, and not opened until the court so orders. [C '73, § 3425; R., § 3685; 
C '51, § 2108.] 

Return of award: Although the award is 
not transmitted to the court in the method re
quired by statute, yet it will be sufficient if 
it is delivered by one of the arbitrators to 
the clerk, and all chance for prejudice from 
the irregularity is expressly rebutted: Hig-
{/ins v. Kinneady, 20-474. 

A delivery of the award to the clerk in 
person in vacation, held sufficient: McKnight 
v. McCullough, 21-111. 

Where the affidavit of one of the arbitra
tors filed as required by statute did not give 
the names of the parties to the controversy, 
but by mistake gave the names of the other 
arbitrators as the persons by whom he had 
been appointed, etc., held, that the notary 
taking Buch affidavit might be allowed to 
testify that it was properly sworn to, and that 
the names of the arbitrators had been in
serted by mistake in place of the names of 
the parties: Higgins v. Kinneady, 20^174. 

Clerical defects working no prejudice 
should not invalidate the proceedings: Ibid. 

An affidavit of arbitration made and filed 
after the making of the award, and in pursu
ance of agreement between the parties that 
it might be so done, held sufficient: Ogden v. 
Forney, 33-205. 

The arbitrators need not return separate 
findings of facts and conclusions of law: See 
notes to f 4389. 

Sufficiency: Where the award, under the 
submission of a controversy as to the amount 
due to a municipal corporation from its treas
urer, stated the amount of his deficiency, 
held, that while it might have made a more 
detailed statement of the account, the find
ing would not be open to objection on the 
ground of uncertainty: District Tpv.Bankin, 
70-65. 

Validity; presumptions: Every presump
tion is in favor of the correctness of the de-
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termination of the arbitrators: Tomlinson v. 
Hammond, 8-40. 

Where no mistake or injustice in the 
award is shown it will be upheld: Strutkers 
v. Clark, 40-508. 

An award has the same force and effect 
as the verdict of a jury, and every reasonable 
presumption is in favor of the correctness of 
an arbitrator's determination. The mode in 
which the arbitration is conducted, and the 
methods of procedure adopted, will not be 
reviewed by the courts except in clear cases 
of error, mistake, fraud or partiality: Tank 
v. Bohweder, 67 N. W., 106. 

mission, the fact that the arbitrators have 
considered matters not submitted, or have 
committed such mistakes as prejudice either 
party, or have omitted to consider matters 
which were submitted, may be shown for 
the purpose of impeaching the award: Love 
v. Burns, 35-150. 

It is competent to introduce evidence to 
show that one of the arbitrators intrusted 
with the award for delivery to the court 
discovered a mistake in it before delivery 
and thereupon refused to deliver it: Shulte 
v. Hennessy, 40-352. 

Effect: Where an agreement for submis-
In a particular case, held, that the award ' sion to arbitration provided that the award 

of arbitrators was sufficiently supported by 
their findings, and that the fact that they 
embodied in their award decisions and rec
ommendations entirely foreign to the ques
tions submitted to them would not avoid the 
arbitration: Lynch v. Nugent, 80-422. 

Impeachment: The award may be im
peached by proof that matters were consid
ered by the arbitrators which were not sub
mitted, or that they have committed material 
errors or mistakes to the prejudice of either 
party, or have omitted to consider matters 
submitted, or on account of fraud: Thompson 
v. Blanchard, 2-44. 

Proof is admissible to show that no evi
dence was given to the arbitrators upon a 
particular subject, the burden being upon 
the party seeking to impeach the arbitration 
to satisfy the jury of any mistake of the ar
bitrators, and also that he was prejudiced 
thereby: Ibid. 

The award may be impeached by showing 
that the arbitrators did not pass upon ques
tions embraced in the submission and essen
tial to determine the rights of the parties: 
Sharp v. Woodbury, 18-195: Mississippi & M. 
B. CL, v. Sioux City & St. P. B. Co., 49-S04. 

In an action upon an award good at corn-

should be made within thirty days, and it-
was afterwards made and set aside by mutual 
consent, and an action at law was commenced 
after the expiration of the thirty days, no 
further steps having been taken under the 
submission by either party, held, that the 
submission would not bar the action, and it 
was not incumbent upon the party bringing 
the action to first apply to have the arbi
trators act, or others appointed, and a new 
award made: Simplot v. Simptet, 14-449. 

An award cannot be relied upon unless 
pleaded: Dougherty v. Stewart, 43-648. 

Civil 'liability of arbitrators: Arbitra
tors act in a judicial capacity, and cannot be 
held liable for damages for an award alleged 
to have been made fraudulently and cor
ruptly, if within their jurisdiction: Jones v. 
Brown, 54-74. 

Where an award was filed in defiance of 
an injunction, held, that it must be presumed 
that it was disregarded and worked no prej
udice, and that an action for damages 
against the arbitrators would not lie: Ibid. 

The fact that the award is valueless by-
reason of wilful misconduct of the arbitra
tors may be shown for the purpose of de
feating their claim for compensation for 
services: Bever v. Brown, 56-565. mon law, but not made under a statutory sub-

SEC. 4395. Arbitration by agreement. Awards by arbitrators who 
may have been chosen without complying with the provisions of this chap
ter shall nevertheless be valid and binding upon the parties thereto, as 
other contracts, and may be impeached only for fraud or mistake, but such 
award can only be enforced by an action. 

SEC. 4396. Hearing in court. The award shall be entered on the 
docket of the court at the term to which it is returned, as an action is 
entered, and shall be called up and acted upon in its order, but the court 
may require actual notice to be given to either party, when it appears 
necessary and proper, before proceeding to act on the award. [C. 73, § 
3426; R., § 3686; C. '51, % 2109.] 

SEC. 4397. Rejection—rehearing. The award may be rejected by 
the court for any legal and sufficient reasons, or it may be recommitted for 
a rehearing to the same arbitrators, or any others agreed upon by the par
ties, or appointed by the court if they cannot agree. [C.'73, § 3427; R., § 
3687; C. '51, § 2110.] 

Power of court over: As to the power of 
a court over an award there is a material dif
ference between the cases where the refer
ence is under a .statute provision or is made 
by a rule of court, and those where it is solely 
by an agreement of the parties as at common 
law. In the latter case the arbitrators con
stitute a tribunal created by the parties 
themselves, and the courts have but little 

authority over them. Nearly all the author
ity which does exist in regard to them is in 
courts of equity: Burroughs v. David, 7-154. 

Therefore, held, that allegations of fraud 
of the opposite party in not making a full 
and true exhibit of the matters relating to 
the arbitration on the hearing before the ar
bitrators could not be considered in an action 
on the arbitration bond: 1 bid. 
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As a justice to whom the award is made 
lias no authority to try the case upon its mer
its, but only to render judgment on the award, 
or reject it and recommit it for a new hearing, 
no trial upon the merits can be had on an 
appeal from the action of the justice: Whitis 
v. Culver, 25-30. 

Setting aside: An award will be set aside 
for material mistakes and errors prejudicial 
to either party, and for omission to consider 
matters submitted: Adams v. JVeto York 
Bowery F. Ins. Co., 85-0. 

To entitle a party to have an award set 
aside on the ground of mistake or fraud he 
must not only clearly show the mistake or 
fraud, and that he was prejudiced thereby, 
but also that, if it had not occurred, the 
iiward would have been different: Tank v. 
Bohweder, 67 N. W., 106. 

To entitle a party to have an award set 
aside on the ground of mistake, he must not 
only clearly show a mistake, and that he was 
prejudiced thereby, but also that if it had 
not occurred the award would have been dif
ferent: Tomlinson v. Tomlinson, 3-575; Oor-
ham v. Millard, 50-554. 

Although an award can only be set aside 
for mistake, partiality, or fraud in the arbi
tration, yet, to constitute such conduct, evil 
intention is not a necessary ingredient; and 
where one of the parties was informed by 
one of the arbitrators that no testimony upon 
a certain question would be received and 
afterwards such testimony was received on 
the other side, Jield, that the award should be 
set aside: SuUivun v. Frink, 3-66. 

An award should not be set aside for 
newly discovered evidence which is merely 
•cumulative: McDaniels v. Van Fosen, 11-195. 

The action of arbitrators in awarding costs 
to the successful party should not be inter
fered with unless a clear abuse of discretion 
is shown: Bailiff v. Mann, 5-423. 

The court cannot change the award as to 
the taxation of costs. Its only authority is 
to recommit if improper: Landreth v. Bass, 
12-606. 

Where three arbitrators were appointed 
under an agreement that the award of a ma
jority of them should be binding, and one of 
them refused to act, held, that the award of 
the other two should have been set aside, the 
claim that the arbitrator not acting had re
fused to act by reason of the procurement or 

S E C . 4 3 9 8 . Force and effect of award . When the award has been 
adopted, it shall be filed and entered on the records, and shall have the same 
force and effect as the verdict of a jury. Judgment may be entered and 
execution issued accordingly. [C. '73, § 3428; R., § 3688; C. '51, § 2111.] 

The court has no authority to change the As to what court may be given jurisdic-
award by adding interest thereto. It should t ionjo render judgment, see notes to ? 4386. 

at the instance of the adverse party not be
ing established: Kent v. French, 76-187. 

Resubmission: The award should only be 
rejected for want of jurisdiction in the arbi
trators, but i tshouldbe recommitted for any 
reason which would justify the granting of 
a new trial after verdict: Depew v. Davis, 2 
G. Gr., 260. 

Upon recommitment the arbitrators need 
not be again sworn, nor need the award upon 
such commitment show that they were sworn 
in the first instance: Tomlinson v. Hammond, 
8-40. 

Disqualification or misconduct of arbi
trators: Where a contract of lease provided 
that the rents should be determined by an 
appraisal of the property by three persons, 
of whom each should appoint one, and the 
two thus chosen should select the third, Jield, 
that such contract implied that the persons 
to be selected should be indifferent between 
the parties, and that it appearing that the 
appraiser appointed by one of the parties 
was a brother and confidential agent of such 
party, which fact was unknown to the other, 
the appraisal was void: Pool v. Hennessy, 39-
192. 

Where it appeared that one of the arbi
trators procured the signature of another by 
representing that the other would sign it, 
which was not done, and such arbitrator was 
persistent in signing the award, although 
counsel had not been heard in argument and 
before the case was finally submitted, and 
when it appeared that plaintiff desired to in
troduce further evidence, and that such arbi
trator was on unfriendly terms with plaintiff, 
held, that such arbitrator was not a proper 
person to act, and that a resubmission of the 
matter to the same arbitrators was error. In 
such case th e award should have been rejected 
and the parties left to their ordinary reme
dies: Brown v. Harper, 54-546. 

Setting aside in equity: Where a new 
school district had been organized from a part 
of the territory of an old one, and the two 
boards, upon failure to agree to the division 
of assets and liabilities, had appointed arbi
trators as required by \ 2144, lield, that a 
court of equity might entertain jurisdiction 
to set aside an award of such arbitrators for 
gross errors in computation: District Tp v. 
District Tp, 54-286. 

enter judgment on the award according to 
its terms, unless it appears that the award is 
inequitable, or that the arbitrators abused 
their discretion in apportioning the costs: 
District Tp v. Independent Dût., 60-141. 

W here the agreement of submission speci
fies the court wherein the award is to be filed, 
this sufficiently indicates the court wherein 
the judgment is to be rendered: Ibid. 

S E C . 4 3 9 9 . Appeal . "When an appeal is taken from such judgment, 
copies of the submission and award, together with all affidavits, shall be 

When the award has been returned to 
court it is a proceeding in court and prior to 
its adoption is in the nature of the verdict 
by a jury agreed upon but not yet reported. 
The parties cannot abandon the proceeding 
and sue upon the award thus made as a com
mon law award: Older v. Quinn, 89-445. 
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filed "with the clerk of the supreme court. 
§ 2112.] 

[C.73, § 3429; R., § 3689; C'51, 

mitting a cause to arbitrators: Brown v. Har
per, 54-546. 

The acts of the court in sustaining a mo
tion to set aside the award cannot be re-
veiwed where the record does not show upon 
what facts the court acted: Hamble v. Owen, 
20-70. 

An appeal will not lie from the judgment 
of a justice of the peace on an award. Any 
error committed by him in rejecting or re
committing an award, or failure to do so, 
may be reviewed on writ of error: Whitis v. 
Culver, 25-30. 

An appeal will lie from an order resub-

SEC. 4400. Costs. If there is no provision in the submission respect
ing costs, the arbitrators may apportion the same. [C.'73, §3430; R., § 
3690; C.'51, §2113.] 

SEC. 4401. Bights saved. Nothing herein contained shall be construed 
to affect in any manner the control of the court over the parties, the arbi
trators or their award; nor to impair or affect any action upon an award, or 
upon any bond or other engagement to abide an award. [C. 73, § 3431; R., 
§ 3692; C.'51, §2115.] 

This section relates to the jurisdiction of 
the court over common law awards, and is 
intended to negative the idea that statutory 
means of arbitration are exclusive of the 
common law right: but it does not provide 
that parties after entering upon a statutory 
arbitration, and securing an award there

under, may abandon the provisions of the 
statute with reference to such an award, and 
sue thereon as a common law award: Older v. 
Quinn, 89-445. 

As to effect of common law awards, see 
notes to \ 4386. 

CHAPTER 15. 

OP ACTIONS AGAINST BOATS OK HAFTS. 

SECTION 4402. Seizure. In an action brought against the owners of 
any boat or raft to recover any debt contracted by such owner, or by the 
master, agent, clerk or consignee thereof, for supplies furnished, or for 
labor done in, about or on such boat or raft, or for materials furnished in 
building, repairing, fitting out, furnishing or equipping the same, or to 
recover for the non-performance of any contract relative to the transporta
tion of persons or property thereon, made by any of the persons aforemen
tioned, or to recover damages for injuries to persons or property done by 
such boat or raft or the officers or crew thereof in connection with its busi
ness, a warrant may issue for the seizure of the same as herein provided. 
[C'73, §§3432, 3445, 3447; R., §§3693, 3698, 3700; C. '51, §2116.] 

The jurisdiction of federal courts of ad- Under the provisions of Code of '51. 
miralty is exclusive of the jurisdiction of the which made certain charges a lien against 
state court to entertain a proceeding in rem the boat, held, that the seizure and sale of 
against a boat on a cause of action cognizable the boat under the laws of another state did 
in admiralty, and corresponding provisions 
of the Revision, assuming to confer such 
jurisdiction upon the state courts, are un
availing for that purpose. (Overruling 
Trevor v. Steamboat Ad. Bine, 17-349): The 
Hine v. Trevor, 4 Wall., 555; Walters v. Steam-
boat Mbllie Dozier, 24-192. 

Under the provisions of the Revision, 
held, that the petition in such a proceeding 
in rem need not aver that the boat was within 
the jurisdiction of the state at the time suit 
was commenced. It is the service of the 
warrant that brings the property within the 
jurisdiction of the court. If the contract for 
the breach of which action is brought is 
violated within the waters of this state, and 
the boat is seized under warrant properly is
sued, the court will have jurisdiction al
though such contract was made elsewhei^e: 
Baker v. Steamboat Milwaukee, 14-214. 

not divest it of such lien: Haight v. Steam
boat Henrietta, 4-472; Odgen v. Odgen, 13-170. 

Also, held, that the boat was liable for 
money collected from consignments of goods 
for freight due a railroad company from 
whom the goods were received to be for
warded to their destination, and that such 
transaction was a ' 'contract relative to the 
transportation of" freight: Chicago, B. & Q. 
Ê. Co. v. SteamboatWoodsides, 10-465. 

The use of a barge may constitute a supply 
for which a claim against the boat may be en
forced in such proceedings: Steamboat Ken
tucky v. Brooks, 1 G. Gr., 398. 

ft is sufficient to allege that the contract 
was made with the boat: West v. Barge Lady 
Franklin, 2-522. 

Under the provisions of Code of '51. held, 
that the remedy intended was not designed 
solely for the benefit of the party furnishing 
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the supplies, but that a lien could be trans- priority over a chattel mortgage: Seippel v. 
ferred by assignment and enforced by the Blake, 86-51. 
transferee: Strotlier v. Steamboat Hamburg, Under § 3445 of Code of'73, which specifi-
11-59. cally made a raft liable for debts contracted 

A warrant and seizure of a boat thereun- by a pilot, held, that the raft was bound by 
der is essential to confer jurisdiction upon such contract although it was agreed between 
the court. The proceeding is one in rem: the pilot and the owner that the former should 
Ham v. Steamboat Hamburg, 2-460. bear all the expense: Hanson v. Hiles, 34-350. 

One who renders service on a boat does Further as to that section, see Seippel v. 
not have a lien therefor until seizure of the Blake, 86-51. 
boat under a warrant, and does not have 

SEC. 4403. Petition and -warrant. The petition must be in writing, 
sworn to, and filed with the clerk or a justice of the peace, who shall there
upon issue a warrant to the proper officer, commanding him to seize the 
boat or raft, its apparel, tackle, furniture and appendages, and detain the 
same until released by due course of law. [C. 73, § 3433; R., § 3701; C 5 1 , 
§ 2121.] 

SEC. 4404. Warrant issued on Sunday. The warrant may be issued 
on Sunday, if the plaintiff, his agent or attorney states in his petition that 
it would be unsafe to delay proceedings. [C. 73, § 3434; R., § 3702.] 

SEC. 4405. Service of notice. I t shall be sufficient service of the 
original notice in such an action to serve it on the defendant, or on the master, 
agent, clerk or consignee of such boat or raft; if neither of them can be 
found, it may bo served by posting a copy thereof on some conspicuous 
part of the same. [C.73, § 3435; R., § 3703; C. '51, § 2122.] 

SEC. 4406. Service of warrant. Any constable or marshal of any city 
or town may execute the warrant, whether it issues from the office of the 
clerk of the district or superior court, or of a justice. [C.73, § 3436; R., § 
3704.] 

SEC. 4407. Who may appear. Any persons interested in the property 
seized may appear for the defendant by himself, agent or attorney, and 
defend the action, and no continuance shall be granted to the plaintiff while 
the property is held in custody. [C.73, § 3437; R., § 3705; C'51, § 2123.] 

SEC. 4408. Discharge by giving bond. The property seized may be 
discharged at any time before final judgment, by giving a bond with sureties, 
to be approved by the officer executing the warrant, or by the clerk or jus
tice who issued it, in a penalty double the plaintiff's demand, conditioned 
that the obligors therein will pay the amount which may be found due to 
the plaintiff, together with the costs. [C. 73, § 3438; R., § 3706; C. '51, § 2124.] 

A formal entry of discharge under the bond be formally approved if it is accepted 
bond is not necessary to render the principal by the officer and the boat released: White v. 
and sureties liable thereon. Nor need the Tisdale, 12-75. 

SEC. 4409. Special execution. If judgment is rendered for the plain
tiff before the property is thus discharged, a special execution shall be issued 
against it. If it has been previously discharged, the execution shall issue 
against the principal and sureties in the bond without further proceedings. 
[C.73, § 3439; R., § 3707; C'51, § 2125.] 

A judgment may be rendered against the ties on a bond on which the boat has been 
boat, and at the same time against the sure- discharged: Ogden v. Ogden, 13-176. 

SEC. 4410. Sale. The officer must first sell the furniture or appendages 
of the boat or raft, if by so doing he can satisfy the demand. If he sells the 
boat or raft, he must do so to the bidder who will advance the amount 
required to satisfy the execution for the lowest fractional share thereof, 
unless the person defending desires a different and equally convenient mode 
of sale. The officer making the sale shall execute a bill of sale to the pur
chaser for the interest sold. [C. 73, § 3440; R., § 3708; C. '51, § 2126.] 

SEC. 4411. Fractional share sold. If a fractional share of the boat or 
raft is thus sold, the purchaser shall hold such share or interest jointly with 
the other owners. [C. 73, § 3441; R., § 3709; C'51, § 2127.] 
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SEC. 4412. Appeal. If an appeal is taken by the defendant before the 
property is discharged as above provided, the appeal bond, if one is filed, 
will have the same effect in discharging it as the bond above contemplated, 
and execution shall issue against the obligors therein after judgment in the 
same manner. [C.73, § 3442; R., § 3710; C'51, § 2128.] 

SEC. 4413. Rights saved. Nothing herein contained is intended to 
affect the rights of a plaintiff to sue in the same manner as though the pro
visions of this chapter had not been enacted. [C73, § 3443; R., § 3711; 
C'51, § 2129.] 

SEC. 4414. Contract alleged. In actions commenced in accordance 
with the provisions of this chapter, it is sufficient to allege the contract to 
have been made with the boat or raft itself. [C.73, § 3444; R., § 3712; C'51, 
§ 2130.]. 

Section applied: West v. Barge Lady Franklin, 2-522. 

SEC. 4416. Lien. Claims growing out of either of the above causes 
shall be liens upon the boat or raft, its tackle and appendages, for the term 
of twenty days from the time the right of action therefor accrued. [C. 73, 
§ 3446; R.,§3699.] 

SEC. 4416. Appearance b y executing bond. The execution by or 
for the owner of such boat or raft of a bond, whereby possession of the 
same is obtained or retained by him, shall be an appearance of such owner 
as a defendant to the action. [C.73, § 3448; R., § 4130.] 

CHAPTER 16. 

OF HABEAS CORPUS. 

SECTION 4417. Petit ion—grounds. The petition for the writ of habeas 
corpus must state: 

1. That the person in whose behalf it is sought is restrained of his lib
erty, and the person by whom and the place where he is so restrained, men
tioning the names of the parties, if known, and if unknown describing them 
with as much particularity as practicable; 

2. The cause or pretense of such restraint, according to the best informa
tion of the applicant; and if by virtue of any legal process, a copy thereof 
must be annexed, or a satisfactory reason given for its absence; 

3. That the restraint is illegal, and wherein; 
4. That the legality of the imprisonment has not already been adjudged 

upon a prior proceeding of the same character, to the best knowledge and 
belief of the applicant; 

5. Whether application for the writ has been before made to and refused 
by any court or judge, and if so, a copy of the petition in that case must be 
attached, with the reasons for the refusal, or satisfactory reasons given for 
the failure to do so. [C. 73, § 3449; R., § 3801; C. '51, § 2213.] 

A habeas corpus proceeding is civil, not If the officer issuing the writ under which 
criminal, and should be instituted in the the prisoner is restrained acted under color 
name of the person restrained, as plaintifl: of office, the question whether he is such 
State v. Collins, 54-441. officer de jure cannot be raised in a habeas 

The person restrained is to be regarded corpus proceeding, but aliter if he is a mere 
as the petitioner or plaintiff: Ibid.; Thomp- usurper without color of office. The right 
son v. Ogksby, 42-598; Hivers v. Mitchell, 57- to an office cannot be contested in this pro-
193. ceeding: Ex parte Strahl, 16-369. 

Where the allegations of the petition are A return by respondent that he is a mili-
sufficient to authorize the writ, the judge tary officer of the United States holding the 
acquires jurisdiction of the parties and the person restrained for the crime of desertion 
subject-matter, and an order made by him awaiting trial by court-martial is sufficient, 
will not be void, but at most voidable, and and the prisoner will be remanded: J2x parte 
subject only to attack in a direct proceeding: Anderson, 16-595. 
Shaw v. McHenry, 52-182. A soldier while on farlough is not within 
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the jurisdiction of the military authorities, case of failure to secure the discharge the 
and may be arrested by the civil authorities costs should not be taxed to the county: Sfaie 
without conflict: Ex parte McRoberts, 16-600. v. Collins, 54-441. 

The court may, on habeas corpus, inquire The interest of the child is the controlling 
into the sufficiency of the evidence to sup- fact in a proceeding for its custody: Kuhn v. 
port a requisition under the provisions as to Breen, 70 N.W., 722. 
extradition. The determination of the gov- And see notes to \\ 3192 and 3193. 
ernor as to the sufficiency of the evidence is Where a writ was sought to recover the 
not conclusive: Jones v. Leonard, 50-106. custody of a child from its father, held, that 

Proceedings by habeas corpus for the Cus- it was not a sufficient answer that he had 
tody of a child are not criminal in their sent the child out of the state, where it did 
nature. The action should be in the name not appear but that he could secure its re-
of the person alleged to be illegally re- turn if he desired to do so: Rivers v. Mitchell, 
strained, and not in that of the state, and in 57-193. 

SEC. 4418. By whom presented. The petition must be sworn to by 
the person confined, or by some one in his behalf, and presented to some 
<;ourt or officer authorized to allow the writ. [C.73, § 3450; R., § 3802;C51, 
§ 2214.] 

SEC. 4419. Writ allowed—service. The writ may be allowed by the 
supreme, district or superior court, or by any judge of either of those courts, 
and may be served in any part of the state. [C. 73, § 3451; R., § 3803; C. '51, 
§ 2215.] 

SEC. 4420. Application—to whom made. Application for the writ 
must be made to the court or judge most convenient in point of distance to 
the applicant, and the more remote court or judge, if applied to therefor, 
may refuse the same unless a sufficient reason be stated in the petition for 
not making the application to the more convenient court or a judge thereof. 
[C.73, § 3452; R., § 3805; C. '51, § 2217.] 

The person to be deemed the applicant is If the proceeding is for the recovery of 
the one whose liberty is restrained, and not the custody of a child, it may be brought in 
the one by whom the petition may be pre- any county wherein the sworn petition states 
sented on behalf of such person, if it is pre- that the child is to be found: Êivers v. Mxtch-
sented by another than the person restrained: ell, 57-193. 
Thompson v. Oglesby, 42-598. 

SEC. 4421. Writ refused. If, from the showing of the petitioner, the 
plaintiff would not be entitled to any relief, the court or judge must refuse 
to allow the writ. [C.73, § 3453; R., § 3806; C'51, § 2218.] 

SEC. 4422. Reasons indorsed. If the writ is disallowed, the court or 
judge shall cause the reasons thereof to be appended to the petition and 
returned to the person applying for the writ. [C. 73, § 3454; R.. § 3809; C. 
'51, § 2221.] 

SEC. 4423. Form of writ. If the petition is in accordance with the 
"foregoing requirements, and states sufficient grounds for the allowance of 
the writ, it shall issue, and may be substantially as follows : 

The State of Iowa, 
To the sheriff of, etc. (or to A B , as the case may be) : 
You are hereby commanded to have the body of C D , by you 

unlawfully detained, as is alleged, before the court (or before me, or before 
E F , judge, etc., as the case may be), at , on (or 
immediately after being served with this writ), to be dealt with according 
to law, and have you then and there this writ, with a return thereon of your 
doings in the premises. [C.73, § 3455; R., § 3807; C'51, § 2219.] 

SEC. 4424. How issued. When the writ is allowed by a court, it must 
be issued by the clerk, but when by a judge, he must issue it himself, sub
scribing his name thereto. [C.73, § 3456; R., § 3868; C.'51, § 2220.] 

SEC. 4425. Penalty for refusing. Any judge, whether acting indi
vidually or as a member of the court, who wrongfully and wilfully refuses 
the allowance of the writ when properly applied for, shall forfeit to the 
party aggrieved the sum of one thousand dollars. rC.73 § 3457; R., § 3810; 
€. '51, § 2222.] 

SEC. 4426. Issuance on judge's own motion. When any court or 
judge authorized to grant the writ has evidence, from a judicial proceeding 

118 
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before him, that any person within the jurisdiction of such court or officer 
is illegally imprisoned or restrained of his liberty, such court or judge shall 
issue the writ or cause it to be issued, on its or his own motion. [C. 73, § 
3458; E., § 3811; C'51, § 2223.] 

SEC. 4427. County attorney notified. The court or officer allowing 
the writ must cause the county attorney of the proper county to be informed 
thereof, and of the time and place where and when it is made returnable. 
[C.73, § 3459; R., § 3828; C'51, § 2240.] 

Where notice of the proceeding has not represent the state and render the county lia-
been given to the district attorney the court ble for his fees: Miller v. Buena Vista County, 
has no authority to appoint an attorney to 68-711. 

SEC. 4428. Service of writ. The writ may be served by the sheriff, or 
by any other person appointed in writing for that purpose by the court or 
judge by whom it is issued or allowed. If served by any other than the 
sheriff, he possesses the same power, and is liable to the same penalty for 
a nonperformance of his duty, as though he were the sheriff. [Ci! 73, § 3460; 
R., §3812; C'51, §2224.] 

SEC. 4429. Mode. The service shall be made by leaving the original 
writ with the defendant, and preserving a copy thereof on which to make 
the return of service, but a failure in this respect shall not be held material. 
[C.73, § 3461; R., § 3813; C'51, § 2225.] 

SEC. 4430. Defendant not found. If the defendant cannot be found, 
or if he has not the plaintiff in custody, the service may be made upon any 
person who has, in the same manner and with the same effect as though he 
had been made defendant therein. [C. 73, § 3462; R., § 3814; C. '51, § 2226.] 

SEC. 4431. Power of officer. If the defendant conceals himself, or 
refuses admittance to the person attempting to serve the writ, or if he 
attempts wrongfully to carry the plaintiff out of the county or the state 
after the service of the writ, the sheriff, or the person who is attempting to 
serve or who has served it, is authorized to arrest the defendant and bring him, 
together with the plaintiff, forthwith before the officer or court before whom 
the writ is made returnable. [C. 73, § 3463; R., § 3815; C. '51, § 2227.] 

SEC. 4432. Arrest. In order to make the arrest, the sheriff or other 
person having the writ possesses the same power as is given to a sheriff 
for the arrest of a person charged with a felony. [C.73, § 3464; R., § 3816; 
C. '51, § 2228.] 

SEC. 4433. Plaintiff taken. If the plaintiff can be found, and if no one 
appears to have the charge or custody of him, the person having the writ 
may take him into custody and make return accordingly, and to get posses
sion of the plaintiff's person in such cases he possesses the same power 
as is given by the last section for the arrest of the defendant. [C. 73, § 3465 ; 
.R., § 3817; C.'51, §2229.] 

SEC. 4434. Defects of form. The writ must not be disobeyed for any 
defects of form or misdescription of the plaintiff or defendant, provided 
enough is stated to show the meaning and intent thereof. [C. 73, § 3466; 
R., § 3822; C.'51, §2234.] 

SEC. 4435. Penalty for eluding writ. If the defendant attempts to 
elude the service of the writ, or to avoid the effect thereof by transferring 
the plaintiff to another, or by concealing him, he shall, on conviction, be 
imprisoned in the penitentiary or county jail not more than one year, and 
fined not exceeding one thousand dollars, and any person knowingly aiding 
or abetting in any such act shall be subject to like punishment. [C. 73, § 
3467; R., § 3841; C'51, § 2253.] 

SEC. 4436. Refusal to give copy of process. An officer refusing to 
deliver a copy of any legal process by which he detains the plaintiff in cus
tody to any person who demands it and tenders the fees therefor, shall for-
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feit two hundred dollars to the person who demands it. [C.73, § 3468; R., 
§ 3842; C'51, § 2254.] 

SEC. 4487. Preliminary writ. The court or judge to whom the appli
cation for the writ is made, if satisfied that the plaintiff would suffer 
any irreparable injury before he could be relieved by the proceedings 
above authorized, may issue an order to the sheriff, or any other person 
selected instead, commanding him to bring the plaintiff forthwith before 
such court or judge. [C.73, § 3469; R., § 3818; C'51, § 2230.] 

SEC. 4438. Arrest of defendant. If the evidence is sufficient to jus
tify the arrest of the defendant for a criminal offense committed in connec
tion with the illegal detention of the plaintiff, the order must also direct the 
arrest of the defendant. [C'73, § 3470; R., § 3819; C'51, § 2231.] 

SEC. 4439. Execution of writ—return. The officer or person to 
whom the order is directed must execute the same by bringing the defendant, 
and also the plaintiff if required, before the court or judge issuing it, and 
the defendant must make return to the writ in the same manner as if the 
ordinary course had been pursued. [C.'73, § 3471; R., § 3820; C. '51, §2232.] 

SEC. 4440. Examination. The defendant may also be examined and 
committed, or bailed, or discharged, according to the nature of the case. 
[C.73, § 3472; R., § 3821; C'51, § 2233.] 

SEC. 4441. Defect in writ. Any person served with the writ is to be 
presumed to be the person to whom it is directed, although it may be directed 
to him by a wrong name or description, or to another person. [C.73, § 
3473; R., § 3823; C'51, § 2235.] 

SEC. 4442. Appearance—answer. Service being made in any of the 
modes herein provided, the defendant must appear at the proper time and 
answer the petition, but no verification shall be required to the answer. [C. 
73, § 3474; R., §§ 3824, 4182; C'51, § 2236.] 

SEC. 4443. Body to be produced. He must also produce the body of 
the plaintiff, or show good cause for not doing so. [C. 73, § 3475; R., § 3825; 
C'51, § 2237.] 

Where a writ was sought to recover the the child out of the state, where it did not ap-
custody of a child from its father, held, that pear but that he could secure its return if he 
it was not a sufficient answer that he had sent desired to do so: Hivers v. Mitchell, 57-193. 

SEC. 4444. Penalty—contempt. A wilful failure to comply with the 
above requirements will render the defendant liable to be attached for con
tempt, and to be imprisoned till he complies, and shall subject him to the 
forfeiture of one thousand dollars to the party thereby aggrieved. [C. 73, 
§ 8476; R., § 3826; C'51, § 2238.] 

SEC. 4446. Attachment. Such attachment may be served by the sheriff 
or any other person authorized by the court or judge, who shall also be 
empowered to produce the body of the plaintiff forthwith, and has, for this 

f urpose, the same powers as are above conferred in similar cases. [C. 73, 
3477; R., § 3827; C'51, § 2239.] 
SEC. 4446. Answer. The defendant in his answer must state whether 

he then has, or at any time has had, the plaintiff under his control and 
restraint, and if so the cause thereof. [C. 73, § 3478; R., § 3829; C. '51, § 2241.] 

SEC. 4447. Transfer of plaintiff. If he has transferred him to another 
person, he must state that fact, and to whom, and the time thereof, as well 
as the reason or authority therefor. [C. 73, § 3479; R., § 3830; C. '51, § 2242.] 

SEC. 4448. Copy of process. If he holds him by virtue of a legal pro
cess or written authority, a copy thereof must be annexed. [C. 73, § 3480; 
R., §3831; C'51, §2243.] 

SEC. 4449. Demurrer or reply—trial. The plaintiff may demur or 
reply to the defendant's answer, but no verification shall be required to 
the reply, and all issues joined therein shall be tried by the judge or court. 
[C.73, § 3481; R., 3832; C.'51, § 2244.] 
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The trial is to be as in ordinary proceed
ings: Drumb v. Keen, 47-435. 

Therefore, upon appeal, the case will not 
be tried de novo: Shaw v. Nachtwey, 43-653. 

The finding of the lower court as to the 
facts will have the effect of a verdict of the 
Jury as in other cases by ordinary proceed
ing: Drumb v. Keen, 47-435; Jennings v. Jen-
ninqs, 56-288; Bonnett v. Bonnett, 61-199; Fonts 
v. Puree, 64-71; Kuhn v. Breen, 70 N.W., 722. 

The supreme court will reverse the action 
of the lower court as to its finding of facts 
only where such finding is manifestly unsup
ported by the evidence: Kline v. Kline, 57-
386; Jenkins v. Clark, 71-552. 

of the action of the lower court as based upon 
its finding of facts: Shaw v. Nachtwey, 43-653. 

The officer against whom the action is 
brought has, it would seem, sufficient inter 
est to be allowed to appeal: Jackson v. Boyd, 
53-536. 

The taking of an appeal from an order of 
discharge, and filing a supersedeas bond, does 
not stay the order of discharge: State v. Kirk-
patrick, 54-373. 

It is doubtful whether on appeal from an 
order refusing to release a party imprisoned 
for non-payment of fine such party is entitled 
to release on bail: Eisner v. Shrigley, 80-30. 

Action of a judge may be appealed from: 
See \ 4102. But the court may review the correctness 

SEC. 4460. Commitment questioned. The reply may deny the suffi
ciency of the testimony to justify the action of the committing magistrate, 
on the trial of which issue all written testimony before such magistrate may 
be given in evidence before the court or judge, in connection with any other 
testimony which may then be produced. [C.73, § 3482; R., § 3833; C. 
'51, § 2245.] 

The fact that the person arrested and 
brought before a committing magistrate 
waives preliminary examination does not 
debar him from the privilege of introducing 
evidence in a habeas corpus proceeding to 
question the sufficiency of the testimony to 
warrant his commitment: CoweUv. Patterson, 
49-514. 

It is not competent for plaintiff seeking to 

SEC. 4451. Action of grand jury—-result of trial. But it is not per
missible to question the correctness of the action of the grand jury in find
ing a bill of indictment, or of the trial jury in the trial of a cauge, nor of a 
court or judge when lawfully acting within the scope of their authority. 
[C'73, § 3483; R., § 3834; C'51, § 2246.] 

be released by habeas corpus from commit
ment on preliminary examination to state in 
his petition the substance of the evidence 
before the committing magistrate, and, by 
having defendant admit the correctness of 
such evidence, thereby make up the case 
which is to be presented to the court: State 
ex rel. v. Bosencrans, 65-382. 

Where prisoner is held under indict
ment: An indictment is presumptive evi
dence of the guilt of the prisoner, and, if it 
is for a capital offense, bail may be denied 
when applied for by habeas corpus. The 
court cannot be required in such cases to 
look behind the indictment and consider 
the evidence on which it was found: Hight 
v. United States, Mor., 407. 

I n case of contempt: Imprisonment for 
disobedience of an order of court which is 
erroneous only and not void cannot be in
quired into by habeas corpus: Ex parte Chrace, 
12-208. 

One court will not interfere by habeas 
corpus with proceedings in another court to 
punish a party for contempt, unless such 
proceedings are so grossly irregular as to be 
void: Ex parte Holman, 28-88; Bobb v. Mc
Donald, 29-330. 

The supreme court cannot in a habeas 
corpus proceeding review an order of im
prisonment for contempt and reverse it, 
unless the act constituting the alleged con
tempt was such that it can pronounce as a 
matter of law that it was not a contempt: 
State ex rel. v. Seaton, 61-583. 

After conviction by a court having juris
diction, though such conviction be irregular 
or erroneous, the party is not entitled to the 
writ, and this is true of a conviction before 
a magistrate; and where the defendant was 
found guilty before the proper police magis

trate of a city for violation of an ordinance 
of such city, and sentenced to imprisonment, 
held, that he could not be released on the 
ground that the ordinance under which he 
was convicted was invalid: Piatt v. Harrison, 
6-79. 

Proceedings in another court having 
jurisdiction of the subject matter and the 
person cannot be inquired into or corrected 
by a habeas corpus proceeding: Ex parte Hol
man, 28 88; Zelle v. McHenry, 51-572. 

A judgment which is authorized by law, 
rendered in a court having jurisdiction, can
not be questioned by habeas corpus. There
fore, held, that a judgment of the lower court 
could not be attacked by habeas corpus on the 
ground that the judge had refused a change 
of venue and a jury trial: Zelle v. McHenry, 
51-572. 

The order of a judge having jurisdiction 
of the parties and the subject-matter, not 
being void, but, at most, voidable, cannot be 
set aside or evaded in a habeas corpui, pro
ceeding before another court or judge: Shaw 
v. McHenry, 52-182. 

Habeas corpus cannot be invoked for the 
purpose of obtaining relief for mere errors 
and irregularities in the action of the court. 
Where the person has had a trial as to 
whether he was guilty of the crime for which 
he is imprisoned, the question of whether he 
committed the crime cannot be again deter
mined upon habeas corpus, nor can an erro-
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neous taxation of costs be questioned in that peal, but does not render the judgment void: 
manner: Síaíe v. Onion, 67-554. Eisner v. Shrigley, 80-30. 

An attack by habeas corpus upon the va- Section applied: State v. Zimmerman, 83-
lidity of a judgment is of a collateral charac- 118. 
ter, and cannot be sustained unless the judg- Proceedings in federal court: A state 
ment is void: Turncyv. Bain; 15-758. court cannot, on habeas corpus, release a per-

Failure of the court to specify the length son held in custody by the United States 
of imprisonment for non-payment of fine will marshal by order of a federal court: Ex parte 
not entitle the defendant to release on habeas Holman, 28-88. 
corpus. Such error may be corrected on ap-

SEC. 4452. Discharge. If no sufficient legal cause of detention is 
shown, the plaintiff must be discharged. [C.73, § 3484; R., § 3835; C. 
'51, § 2247.] 

The provisions of \ 3844 as to certain or- corpus proceeding made during vacation: 
ders of a judge made in vacation, that they Shaw v. McHenry, 52-182. 
shall be in force only during vacation and When an order of discharge is made, no 
the first two days of the ensuing term of further proceedings are to had: State v. 
court, does not apply to the order in a habeas Kirkpatrick, 54-373. 

SEC. 4453. Plaintiff held. Although the commitment of the plaintiff 
may have been irregular, if the court or judge is satisfied from the evidence 
that he ought to be held to bail, or committed, either for the offense charged 
or any other, the order may be made accordingly. [C. 73, § 3485; R., § 3836; 
C.'51, §2248.] 

A defect in the warrant of commitment and in such case the prisoner should be re-
will not entitle the prisoner to discharge if manded into custody and a proper order 
the court or jury is satisfied from the evi- made in relation to the case: Jackson v. Boyd, 
dence that the prisoner ought to be com- 53-536. 
mitted for the offense charged, or any other, 

SEC. 4454. Bail increased or diminished. The plaintiff may also, in 
any case, be committed, admitted to bail, or his bail be reduced or increased, 
as justice may require. [C.73, § 3486; R., § 3837; C. '51, § 2249.] 

SEC. 4455. Plaintiff retained in custody. Until the sufficiency of 
the cause of restraint is determined, the defendant may retain the plaintiff 
in his custody, and may use all necessary and proper means for that pur
pose. [C. 73, § 3487; R., § 3838; C. '51, § 2250.] 

SEC. 4456. Bight to be present waived. The plaintiff may, in writ
ing, or by attorney, waive his right to be present at the trial, in which case 
the proceedings may be had in his absence. The writ will in such cases be 
modified accordingly. [C.73, § 3488; R., § 3839; C. '51, § 2251.] 

SEC. 4457. Disobedience of order. Disobedience to any order of dis
charge will subject the defendant to attachment for contempt, and also to 
the forfeiture of one thousand dollars to the party aggrieved, besides all 
damages sustained by him in consequence thereof. [C.73, § 3489; R., § 
3840; C. '51, § 2252.] 

SEC. 4458. Papers filed wi th clerk. When the proceedings are 
before a judge, except when the writ is refused, all the papers in the case, 
including bis final order, shall be filed with the clerk of the district court of 
the county wherein the final proceedings were had, and a memorandum 
thereof shall be entered by the clerk upon his judgment docket. [C. 73, § 
3490; R., § 3843; C. '51 § 2253.] 

SEC. 4459. Costs. If the plaintiff is discharged, the costs shall be 
taxed to the defendant, unless he is an officer holding the plaintiff in custody 
under a warrant of arrest or commitment, or under other legal process, in 
which case the costs shall be taxed to the county. If the plaintiff's appli
cation is refused, the costs shall be taxed against him, and, in the discretion 
of the court, against the person who filed the petition in his behalf. 

Prior to the enactment of this section, lease, and it did not appear that the pro-
held, that where defendant was successful it ceedings were brought by his consent, 
was not proper to tax the costs to the county, Whether they should be taxed to the person 
nor to the person restrained where the ap- instituting the proceedings,, qucere: State v. 
plication was made by another for his re- Collins, 5Î-44Ï. 
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CHAPTER 17. 

OF CONTEMPTS. 

SECTION 4460. "What punishable as. The following acts or omissions 
are contempts, and are punishable as such by any of the courts of this state, 
or by any judicial officer, including justices of the peace, acting in the dis
charge of an official duty, as hereinafter provided: 

1. Contemptuous or insolent behavior toward such court while engaged 
in the discharge of a judicial duty which may tend to impair the respect due 
to its authority; 

2. Any wilful disturbance calculated to interrupt the due course of its 
official proceedings; 

3. Illegal resistance to any order or process made or issued by it; 
4. Disobedience to any subpoena issued by it and duly served, or refus

ing to be sworn or to answer as a witness; 
5. Unlawfully detaining a witness or party to an action or proceeding 

pending before such court, while going to or remaining at the place where 
the action or proceeding is thus pending, after being summoned, or know
ingly assisting, aiding or abetting any person in evading service of the pro
cess of such court; 

6. Any other act or omission specially declared a contempt by law. [C. 
73, § 3491; E., § 2688; C'51, § 1598.] 

Jurisdiction: In the absence of statute, 
each court of record is the sole and final 
judge in matters of contempt with reference 
to its proceedings: First Cong. Church v. Mus
catine, 2-69. 

The visiting committee of an insane hos
pital has no authority under the Code to 
punish a witness for contempt for refusing to 
testify when summoned before it: Brown v. 
Davidson, 59-461. 

Nature of proceeding-: The proceeding 
to punish a contempt of process is merely in
cidental to, and, to a great extent, independ
ent of, the original proceeding in which it 
may be invoked. It is in its nature criminal: 
First Cong. Church v. Muscatine, 2-69. 

An action for contempt is a criminal ac
tion, and if in the federal courts the United 
States is a party thereto: Durant v. Super
visors, Woolworth, 377. 

Contempt of court: Contemptuous or in
solent behavior as here contemplated must 
be toward the court while it is engaged in 
judicial duty, and such behavior must tend 
to impair the respect due to its authority in 
order that such acts may be punishable as 
contempt: Dunham v. State, 6-245. 

If by general rule, or by special rule made 
as to some cause on trial, a publication of 
the testimony pending the investigation has 
been prohibited, a wilful violation of such 
rule might amount to contempt on the ground 
that it would be a resistance to the rule 
thus made, and especially if the rule itself 
declared such act a contempt: Ibid. 

I t would seem that the provisions of the 
Code must be regarded as a limitation upon 
the power of courts to punish for any other 
contempts than those therein specified: Ibid. 

The publication of newspaper comments 
upon the decision of a court when the case 
is disposed of and the decision announced 
are not punishable as contempt: Ibid. 

Publication of articles in a newspaper re

flecting upon the conduct of a judge in 
relation to a cause disposed of before such 
publication does not amount to a contempt: 
State v. Anderson, 40-207. 

Argument by attorney: After the de
cision of the court has been made the time 
for argument in reference thereto has passed, 
and an attorney cannot, except by asking 
and obtaining leave, further argue the ques
tion or deny the statements of the court with 
reference to the facts involved in such de
termination: Russell v. French, 67-102. 

Violation of injunction: The writ of in
junction for the violation of which the pro
ceedings are instituted, need not be filed in 
the proceeding: Jordan v. Circuit Court, 69-
177. 

While the provision for a fine of $500 for 
violation of an injunction prohibiting the 
sale of intoxicating liquors is extraordinary 
in amount, it is not in that respect unconsti
tutional: Ibid. 

Attachment for contempt is the proper 
mode of enforcing obedience to a continuing 
order in the nature of a mandatory injunc
tion: State v. Baldwin, 57-266. 

I n replevin: The judge is authorized in 
vacation to punish as contempt an unlawful 
obstruction or hindrance to an order for the 
taking of property: State v. Myers, 44-580. 

I n mandamus: "Where a writ of man
damus to collect a tax is disobeyed by the 
board of supervisors, but one action for con
tempt is allowed against them, and that a 
joint action. If the board are severally pro
ceeded against, the actions may be consoli
dated so long as the act charged is disobedi
ence of the same writ of mandamus: Durant 
v. Supervisors, Woolworth, 377. 

Action against receiver: I t is contempt 
to bring an action in a state court against a 
receiver appointed by a federal court with
out first obtaining leave of the court appoint
ing the receiver. I t is immaterial whether 
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produce evidence: Manning v. Perkins, 16-
71. 

Where a witness appears without objec
tion before a commissioner to take testimony, 
and is directed to bring in books which he 

Eromises to do, he cannot afterwards excuse 
is contempt in not producing the books by 

claiming that the commissioner was without 
authority: Tredway v. Van Wagenen, 91-556. 

The fact that when committed the witness 
did not have the books in his possession will 
be immaterial where it appears that he had 
them in his possession when the order for 
their production was made: Ibid. 

the property is thereby disturbed or not: 
Thompson v. Scott, 4 Dillon, 508. 

Serosal to make affidavit: A witness may 
be punished for contempt in refusing to make 
an affidavit, and to answer questions as pro
vided by U 4675, 4676, and the fact that the 
affidavit desired would not be legally admis
sible in the proceeding in which it is sought 
is no excuse for such refusal: Bobb v. McDon
ald, 29-330; State ex rel. v. Seaton, 61-563. 

Refusal to disclose property: See \ 4082. 
Attachment of witness: A party cannot 

take advantage of the refusal of the court to 
attach a witness for contempt who refuses to 

SEC. 4461. In courts of record. In addition to the above, any court 
of record may punish the following acts or omissions as contempts: 

1. Failure to testify before a grand jury, when lawfully required to do so ; 
2. Assuming to be an officer, attorney or counselor of the court, and act

ing as such without authority; 
3. Misbehavior as a juror, by improperly conversing with a party or 

with any other person in relation to the merits of an action in which he is 
acting or is to act as a juror, or receiving a communication from any per
son in respect to it without immediately disclosing the same to the court; 

4. Bribing, attempting to bribe, or in any other manner improperly 
influencing or attempting to influence a juror to render a verdict, or suborn
ing or attempting to suborn a witness; 

5. Disobedience by an inferior tribunal, magistrate or officer to any law
ful judgment, order or process of a superior court, or proceeding in any 
matter in a manner contrary to law, after it has been removed from such 
tribunal, magistrate or officer. [C-'73, § 3492; R., § 2689; C'51, § 1599.] 

SEC. 4462. Punishment. The punishment for contempts may be by fine 
or imprisonment, or both, but where not otherwise specially provided, courts of 
record are limited to a fine of fifty dollars, and an imprisonment not exceed
ing one day, and all other courts are limited to a fine of ten dollars. [0.73, 
§ 3493; R., § 2690; C'51, § 1600.] 

The court cannot punish an attorney for 
contempt by revoking or suspending his li
cense. That can only be done in the manner 
provided by § 323 et sea.; State v. Start, 1-
499. 

Nor can it, by summary proceeding for 
contempt, compel a party to deliver to the 
sheriff a key or property claimed by another: 
s. a, 7-501. 

A judge may, in vacation, impose the 
same punishment for contempt as if he were 
acting in court: State v. Myers, 44-580. 

The judge or court imposing a fine for 
contempt may direct imprisonment of de
fendant until such fine be paid; the extent of 
imprisonment being limited by the directions 
of 15440: Ibid. 

A party who is in contempt has no right 
to be heard in defense of the action in which 
the contempt has been adjudged, but failure 
to pay money awarded as temporary alimony 
for which judgment has been entered does 
not constitute contempt in this respect: Bai
ty v. Baity, 69-77. 

A proceeding for contempt for violating 
an order of injunction issued in an equity 
case may be prosecuted in a court of equity. 
The same court must inflict the punishment 
for contempt in which the order violated is 
granted: Manderscheid v. District Court, 69-
240. 

It is proper to conduct the proceedings for 

contempt under the title of the cause out of 
which the contempt arises: Ibid. 

Any irregularity in serving a rule to show 
cause against punishment for contempt will 
be waived by the appearance of the party: 
Ibid. 

A party charged with contempt has not a 
r ight to a jury trial although the act charged 
also constitutes a crime. The punishment of 
contempt is not a punishment of the act as a 
crime, and the crime may be separately pun
ished: Ibid. 

In a proceeding against an attorney for , 
contempt the accusation should specify the 
manner in which he was disrespectful to the 
court. If it was done by insulting language, 
the words used by the accused should be 
given; if by disrespectful acts, those acts 
should be described so that the accused may 
know what words or acts he is required to 
meet. In a particular case, held, that the 
charge of contempt "in disobeying the orders 
of your Honor while engaged in your official 
capacity ' ' was not sufficiently specific: Perry 
v. State, 3 G. Gr., 550. 

In such case the finding or judgment 
should specify the particular charge or 
charges upon which the attorney's guilt is 
pronounced: Ibid. 

The proceeding to punish a contempt of 
the process of a court is criminal in its na
ture, and being merely incidental to the orig-
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inal proceeding need not be entitled as of half of the state, the court has full jurisdic-
the original cause, but is properly brought tion to proceed with the complaint: Fisher 
in the name of the state as plaintiff; and upon v. Cass County Dist. Gowrt, 75-232. 
the appearance of the county attorney in be-

SEC. 4463. Imprisonment. If the contempt consists in an omission to 
perform an act -which is yet in the power of the person to perform, he may 
be imprisoned until he performs it. In that case the act to be performed 
must be specified in the warrant of the commitment. [C. 73, § 3494; R., % 
2691; C.'51, §1601.] 

SEC. 4464. When affidavit necessary. Unless the contempt is com
mitted in the immediate view and presence of the court, or comes officially 
to its knowledge, an affidavit showing the nature of the transaction is neces
sary as a basis for further action in the premises. [0. '73, § 3495; R., § 2692; 
C. '51, § 1602.] 

The affidavit here required need not show 
that affiant has personal knowledge of the 
facts: Jordan v. Circuit Court, 69-177. 

Where information is filed before a court 

for the violation of an injunction granted by 
the same court, the information under oath 
constitutes a sufficient compliance with this 
section: Silvers v. Traverse, 82-52. 

SEC. 4465. Notice to show cause. Before punishing for contempt, 
unless the offender is already in the presence of the court, he must be served 
personally with a rule to show cause against the punishment, and a reason
able time given him therefor; or he may be brought before the court forth
with, or on a given day, by warrant, if necessary. In either case he may, at 
his option, make a written explanation of his conduct under oath, which 
must be filed and preserved. [C. 73, § 3496; R., § 2693; C. '51, § 1603.] 

Arrest: While it is true that proceedings 
to punish for contempt are in a certain sense 
of a criminal nature, they are not governed 
by the code of criminal procedure, but by a 
special statute, and under such provisions it 
is sufficient to serve a rule upon defendant 
to show cause against the punishment, and 
the court is not bound to secure the arrest 
of defendant and his personal presence before 
proceeding against him: Jordan v. Circuit 
Court, 69-177. 

Where the proper order had been served 
upon defendant, held, that the court might 
proceed to take evidence, although defend
ant was not present personally or by counsel: 
Ibid. 

A warrant may be made returnable on a 
certain day, which may be at a subsequent 
term, and it may direct the arrest of a per
son in contempt, in vacation, and provide 
for bis release on bail: State v. Archer, 48-
310. 

Escuse or explanation: Where a rea
sonable time is asked to prepare a written 
explanation it should be granted: Síaíe v. 
Duffy, 15-425. 

Upon a proceeding for an alleged con
tempt in failing to obey an order of court, 
defendant may by answer show that there 
was no contempt in fact by reason of the im
possibility of performing the required act. 
He is not required to proceed by appeal or 
otherwise for a modification of the original 
order: Hogue v. Hayes, 53-377. 

A party cannot, in a proceeding for con
tempt for disobedience to a judicial order 
rendered by a court having jurisdiction, call 
in question the correctness of the order it
self. The only legitimate inquiry in such 
case is, did the court have jurisdiction, and 
did it make an. order which has been vio
lated: Slate v. Baldwin, 57-266. 

It is improper to punish for contempt, 
even when committed in the presence of the 
court, without giving the oifending party 
opportunity to make a written explanation 
of his conduct under oath for the purpose of 
excusing the contempt or reducing the pun
ishment, and such reasonable opportunity 
must be given before the party is adjudged 
guilty of contempt and punishment therefor 
is inflicted. When the court deems that a 
contempt of its authority has been commit
ted in its presence, the attention of accused 
should be called thereto and a reasonable 
time fixed within which he may make the 
written explanation contemplated by the 
statute. He should not be called upon to do 
so on the instant when the accusation is 
made, unless the emergency is more than 
ordinarily great: Bussett v. French, 67-102. 

Where the statement of an administrator 
required by order of court to pay over money 
received by him as such, shows the receipt 
of such money, but does not show its dis
bursement upon lawful claims, he does not 
purge himself of contempt by showing that 
he has disbursed the money upon claims not 
lawfully presented and allowed, and that he 
has no money of his own with which to sat
isfy the claim against him: Wise v. Chaney, 
67-73. 

Hearing:: Where it is complained that 
after appearance of defendant in answer to a 
citation to show cause the case is set down 
for hearing at such time as not to allow de
fendant sufficient opportunity to prepare 
therefor, he should make a special showing 
for postponement: Jordan v. Circuit Court, 
69-177. 

Contempt proceedings cannot be tried by-
jury; but as to the doing of the act, quaere: 
McDonnell v. Henderson, 74-619. 
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SEC. 4466. Test imony reduced to wr i t ing . Where the action of the 
court is founded upon evidence given by others, such evidence must be in 
writing, and be filed and preserved, and if the court or judge acts upon per
sonal knowledge in the premises, a statement of the facts upon which the 
order is founded must be entered on the records of the court, or be filed and 
preserved when the court keeps no record, and shall be a part of the record. 
|C.'73, § 3497; R., § 2694; C'51, § 1604.] 

These provisions apply to all proceedings 
for contempt, including those for refusing to 
deliver property under a writ of replevin 
(? 4171): State v. Myers, 44-580. 

An order entering a fine for contempt 
will be reversed when a statement of facts, 
upon which the order is founded, is not 
entered on the record in a case where the 
court acts upon its own knowledge: State v. 
Utley, 13-593; Skiff v. State, 2-550; State v. 
Dougherty, 32-261. 

Where neither the record nor the war
rant of commitment shows upon what evi
dence or facts an order of commitment is 
based, nor whether the same were within 
the knowledge of the court, the order will 
be reversed on certiorari: State v. Folsom, 34-
583. 

Although a failure of the judge to file and 
preserve a statement of the facts on which 
the order of contempt is founded will render 
the contempt invalid, yet where the tran
script of the examination of a witness showing 
the questions asked, and the refusal to an
swer, was filed by the judge with his certifi
cate, held, that it constituted a sufficient 
compliance with the requix*ements of the 
statute, although the transcript was made 
afterwards by a shorthand writer from notes 
taken at the time: Lutz v. Aylesicorth, 66-629. 

to examination of 

ceedings for contempt of injunction in liquor 
cases, see \ 2407. 

In a proceeding for contempt for publish
ing false, scandalous and defamatory articles 
in relation to the judge of the court, it is 
proper to hear testimony of witnesses as to 
the meaning and intent of the articles, and 
whether the same in their opinion referred 
to or meant the court or the judge thereof: 
Henry v. Ellis, 49-205. 

The writ of injunction for the violation 
of which the proceedings are instituted need 
not be filed in the proceeding: Jordan v. Cir
cuit Court, 69-177. 

Where the evidence on which an order of 
commitment is made is taken down in short
hand, but the notes are not filed nor certified 
by the judge, nor is any transcript of them 
filed in the case for the purpose of making it 
a part of the record, the committment will 
be erroneous: Dorganv. Granger, 76-156. 

Where the shorthand minutes of the tes
timony were left upon the clerk's desk upon 
the same day upon which the order punish
ing for contempt was made and about two 
hours later, field, that as this constituted a 
filing, and as the law does not recognize 
part? of a day, the filing of the notes and the 
rendering of the judgment would be re-

f arded as parts of one transaction: Small v. 
Vakefield, 84-533. As to examination of witnesses in pro-

SEC. 4467. W a r r a n t of commitment. When the offender is com
mitted, the warrant must state the particular facts and circumstances on 
which the court acted in the premises, and whether the same was in the 
knowledge of the court or was proved by witnesses. [C. 73, § 3498; R., § 
2695; C'51, § 1605.] 

In a particular case, held, that the warrant stances on which the court acted in making 
of commitment for violating an injunction the order: Goetz v. Stutsman, 73-693. 
sufficiently recited the facts and circum- See, also, notes to preceding section. 

SEC. 4468. Review by cert iorari . No appeal lies from an order to 
punish for a contempt, but the proceedings may, in proper cases, be taken 
to a higher court for revision by certiorari. [C'73, § 3499; R., § 2696; C'51, 
§ 1606.] 

This special provision controls the gen
eral provision as to appeals, and extends to 
contempts by disobedience of injunction as 
well as other process: First Cong. Church v. 
Muscatine, 2-69. 

Section applied: Dunham v. State, 6-245. 
Proceedings for contempt may be re

viewed by certiorari, whether the defendant 
has or has not been punished, in all cases 
where a substantial right, either public or 
private, is involved, which can only be pro
tected or enforced by the proceeding in con
tempt: Lindsay v. Clayton Dist. Court, 75-509. 

Therefore, where the district court re
fused to punish for a violation of an injunc
tion restraining a liquor nuisance on the 
ground that the defendant had taken an ap
peal and filed a supersedeas bond, held, that 

the proceeding could be reviewed by cer
tiorari: ibid. 

The action of the court in refusing to pun
ish the defendant for contempt in violating 
an injunction against the illegal sale of in
toxicating liquors is reviewable only by cer
tiorari and not on appeal. Appeal does not 
lie from an order either providing or refus
ing to provide for punishment for contempt: 
Currier v. Mueller, 79-316. 

A writ of certiorari to review the action of 
the district court in punishing for contempt 
can only be issued by the supreme court or a 
judge thereof, and the judge of the district 
court cannot admit the defendant to bail 
pending such proceeding: State o. District 
Court, 84-167. 
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SEC. 4469. Indictment. The punishment for a contempt constitutes 
no bar to an indictment, but if the offender is indicted and convicted for the 
same offense, the court, in passing sentence, must take into consideration 
the punishment before inflicted. [C. 73, § 3500; R., § 2697; C'51, § 1607.] 

SEC. 4470. "Court" defined. Any o^cer authorized to punish for 
contempt is a court within the meaning of this chapter. [C. '73, § 3501; R., 
§2698; C'51, §1608.] 

CHAPTER 18. 

O F CHANGING NAMES. 

SECTION 4471. By courts. The district or superior court has power to 
change the names of persons. [C. '73, § 3502; R., § 3844; C. '51, § 2256.] 

SEC. 4472. Petition. The applicant for such change must file his ver
ified petition, stating that he is a resident of the county, and has for one 
year last past been an actual resident of the state. It must also give a 
description of his person, stating his age, height, the color of his hair and 
eyes, the place of his birth, and the names of his parents. [C'73, § 3503; R., 
§ 3845; C.'51, §2257.] 

SEC. 4473. Order. An order of the court shall thereupon be made and 
entered of record, giving a description of the applicant as set forth in the 
petition, the new name given, the time at which the change shall take effect, 
which shall not be less than thirty days thereafter, and directing that notice 
of such change shall be published, and in what newspaper of general circu
lation in the county. [C. '73, § 3504; R., § 3846; C'51, § 2258.] 

SEC. 4474. Publication. Previous to the time thus prescribed for the 
taking effect of such change, the applicant shall cause notice thereof to be 
published for four successive weeks in the newspaper directed by the court. 
[C'73, § 3505; R., § 3847; C'51, § 2259.] 

SEC. 4476. Proof filed. The ordinary proof of such publication, being 
filed in the office of the clerk of the court, shall be by him preserved, and on 
the day fixed by the court, as aforesaid, the change shall be complete. [C. '73, 
§ 3506; R., § 3848; 0.'51, § 2260.] 
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TITLE XXII. 
OF JUSTICES OF THE PEACE AND THEIR COURTS. 

CHAPTER 1. 

OF JUSTICES OF THE PEACE AND THEIR COURTS. 

SECTION 4476. Jurisdiction. The jurisdiction of justices of the peace, 
"when not specially restricted, is coextensive with their respective counties; 
but does not embrace actions for the recovery of money against actual resi
dents pf any other county, except as provided in this chapter. [C'73, § 
3507; R., § 3849; C'51, § 2261.] 

Justices of the peace, having no powers 
except as given them by statute, possess only 
limited jurisdiction, and their official acts, 
to be valid, must be in accordance with the 
provisions of statute: Cook v. United States, 
1 G. Gr., 39. 

The jurisdiction of a justice of the peace 
being co-extensive with the county, is not 
limited by the separation of the county into 
two divisions for judicial purposes: Deere v. 
Council Bluffs, 86-591. 

The provisions of 20 G. A., ch. 198 (see g 
228), by which terms of the district court are 
held in Pottawattamie county at a place 
-other than the county seat, such terms being 
for the hearing of causes arising in a partic
ular part of the county, do not limit the 
jurisdiction of justices of the peace in such 
county: Coffmanv. Trimble, 90-737. 

In a court of inferior jurisdiction such as 
that of a justice of the peace, the record must 
show the facts which confer the jurisdiction 
or his judgment is void: Ooodricli v. Brown, 
30-291. 

The jurisdiction of a justice of the peace 
must appear on the face of the records. 
Therefore, held, that where a writ of attach
ment was issued in action for an amount ex
ceeding one hundred dollars and not more 
than three hundred dollars, consent to the 
jurisdiction to the extent of three hundred 
dollars not appearing, the officer executing 
the writ of attachment was liable for an un
authorized levy, the writ not being a protec
tion to him: Carpenter v. Scott, 86-563. 

A justice does not acquire jurisdiction 
over an action against a resident of another 
county, even though he appear and proceed 
to trial without objection: Chapman v. Mor
gan, 2 G. Gr., 374; Boyer v. Moore, 42-544; 
McMeans v. Cameron, 51-691. 

A failure to raise this objection before the 
justice of the peace before whom the action 
is properly brought does not prevent a party 
from raising it on appeal: McMeans v. Cam
eron, 51-691. 

The justice does not acquire jurisdiction 
by notice served in the township where 
suit is brought, upon a resident of another 
county, and a judgment rendered thereon is 
void. Defendant is not required to appear 
and plead, suggesting want of jurisdiction: 
Hamilton v. Millhouse, 46-74. 

If the suit is for money against an actual 
resident of another county, the fact that an 
attachment is sought against property in the 
county in which suit is brought will not con
fer jurisdiction: Gates v. Wagner, 46-355. 

A resident of one county went with his 
family to another county to reside there tem
porarily, boarding at a hotel while building 
a schoolhouse under a contract, with inten
tion of returning to his former home when 
the work was completed. Held, that he did 
not become a resident of the latter county so 
as to give a justice of the peace of that county 
jurisdiction in an action against him: Brad
ley v. Fraser, 54-289. 

It is actual and not legal residence that is 
contemplated by the statute. The fact that 
defendant's domicile is in another county 
than that in which suit is brought does not 
prove that he is an actual resident of such 
other county, though that may be his legal 
residence. Therefore, held, that a contractor 
upon a railroad who had resided in another 
county for seven years, and was absent from 
that county only for the purpose of construct
ing such railroad, and expected to return to 
that county as soon as the job upon which he 
was at work should be completed, was not an 
actual resident of such other county within 
the meaning of this section, it appearing that 
he was living and keeping house with his 
family during the time that he was perform
ing his contract in the county where suit was 
brought: Fitzgerald v. Arel, 63-104. 

A person may be engaged in business in a 
county and personally pi'esent superintend
ing it, and yet not be an actual resident of 
the county: Fitzgerald v. Grimmell, 64-261. 

Where suit is brought before a justice of 
the peace against two persons jointly, as part
ners, and one of such partners is resident of an
other county, the justice of the peace acquires 
no jurisdiction as to such partner by service 
upon him in the county of his residence. The 
justice may acquire jurisdiction to render 
judgment against the firm by service upon 
the resident partner, but not as against the 
nonresident partner individually: Ebersolev. 
Ware, 59-663. 

And see notes to \ 3500. 
Actions against corporations: See notes 

to U 3497 and 3499. 
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SEC. 4477. Amount in controversy. Within the prescribed limit, it 
extends to all civil actions, except those by equitable proceedings, where 
the amount in controversy does not exceed one hundred dollars; and, by 
consent of parties in writing, it may be extended to actions where the 
amount claimed is not more than three hundred dollars. [C. '73, § 3508; R. 
§3850; C'51, §2262.] 

r 

A justice has no equitable jurisdiction: 
David v. Ryan, 47-642, 646. 

Therefore, held, that where an action was 
brought before a justice upon a note blank as 
to amount, the plaintiff could not, on appeal, 
ask a reformation of the note and judgment 
thereon as reformed, for the reason that he 
thereby sought to introduce an equitable 
cause of action which could not be tried be
fore a justice: Hollen v. Davis, 59-444. 

The jurisdiction of justices over cases 
where the amount does not exceed one hun
dred dollars is not exclusive: Nelson v. Gray, 
2 G. Gi\, 397; Button v. Drebilbis, 2 G. Gr., 
593; Cliapman v. Morgan, 2 G. Gr., 374. 

The amount claimed, and not the amount 
appearing to be due on the instrument in 
suit, is the criterion for jurisdiction: Stone 
v. Murphy, 2-35. 

The amount in controversy is determined 
by the amount claimed, and not by the alle
gation of the sum actually due: McVey v. 
Johnson, 75-165. 

In an action in justice's court in which 
plaintiff claimed $40, and a verdict was ren-
derered for that amount, and plaintiff imme
diately remitted all but $24.99 and judgment 
was entered for that amount, but before 
judgment was entered defendant filed an 
an appeal bond, held, that the appeal would 
not lie: Schultz v. Chicago, R. I. œ P. JR. Co., 
75-240. 

If the amount in controversy, as shown 
by the pleadings, exceeds one hundred dol
lars, the justice has no jurisdiction even to 
render judgment for one hundred dollars 
or less: Gillett v. Richards, 46-652. 

I t is not the prayer of the petition but its 
allegations which show the amount in con
troversy: Redjield v. Stocker, 91-383. 

Where the notice shows that the claim is 
for more than one hundred dollars, defend
ant may properly disregard it, and nothing 
can afterwards be done by the plaintiff by 
which the justice can acquire jurisdiction; 
and in such a case, held, that if such defend
ant appeared and demurred to the jurisdic
tion, the plaintiff could not give the justice 
jurisdiction by filing his petition for an 
amount within the jurisdiction of the jus
tice: Eynds v. Fay, 70-433. 

Where the amount claimed by the plain
tiff is such as to bring the case within the 
jurisdiction of a justice of the peace, the fact 
that he erroneously renders judgment for an 
amount in excess of his jurisdiction will not 
render his ¿judgment void, and the excess 
may be remitted: Reed v. Shum, 63-378. 

In an action on account for a balance 
within the jurisdiction of a justice, the en
tire account is in controversy, although the 
recovery cannot exceed the amount claimed: 
Hall v. Biever, Mor., 113. 

The amount of attorney fee provided for 
in the note is not to be taken into considera
tion in determining the amount in contro

versy, the attorney fee being part of the 
costs: Spiesberger v. Tlwmas, 59-606. 

In determining the amount in controversy 
it is not proper to add together the amounts 
of the original claim and of a counter-claim: 
Madison v. Spilznogle, 58-309. 

Where the claim stated in the notice was 
for one hundred dollars with interest and 
costs, held, that such a statement entitled 
plaintiff to interest on the amount demanded 
from the time of commencement of suit, and 
therefore the amount claimed was over one 
hundred dollars, and the justice had no juris
diction: Galley v. Tama County, 40-49. 

But where the petition claimed one hun
dred dollars, and the notice stated that that 
amount was claimed, but also stated that un
less defendant appeared, etc., judgment 
would be rendered "for the whole amount 
with interest and costs," held, that the 
amount claimed did not exceed one hundred 
dollars, and the justice had jurisdiction: 
Moran v. Murphy, 49-68. 

A clause in a note giving a justice of the 
peace jurisdiction in an action thereon to the 
amount of three hundred dollars will entitle 
plaintiff to bring action thereon before any 
justice who, but for the amount in contro
versy, would have had jurisdiction without 
such clause. The execution of such note and 
its acceptance by payee constitute a sufficient 
consent to give the justice jurisdiction: Mar-
shalltown Sank v. Kennedy, 53-357. 

Where a note dated and payable at Des 
Moines recited that judgment might be 
taken thereon "before any justice in said 
county," the only county mentioned therein 
being that of the maker's residence, Dallas 
county, held, that the specification did not 
operate to give a justice of the peace in Polk 
county, before whom action was properly 
brought, jurisdiction of the case to an amount 
in excess of the amount of one hundred dol
lars: Brown v. Davis, 59-641. 

Where the action by consent of parties 
might be within the jurisdiction of the jus
tice, such consent will be presumed in sup
port of a judgment: Chesrtwi-e v. Barker, 70 
N. W., 701. 

Where the claim was for three hundred 
dollars, on a promissory note with attorney 
fees, it being stipulated in such note that a 
justice of the peace should have jurisdiction 
thereof, held, that the claim as to attorney 
fees was merely descriptive of the note and 
did not make the amount in controversy 
greater than three hundred dollars: Long v. 
Loughrun, 41-543. 

I t is the fact of consent which gives the 
justice jurisdiction where the amount in 
controversy exceeds one hundred dollar-fa, 
and if such fact exists, his judgment for 
more than that amount will be valid even 
though no record of the fact of consent ap
pears: Schlisman v. Webber, 65-114. 

In an attachment proceeding the amount 
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in controversy is the claim plaintiff seeks to 
enforce, and not the value of the attached 
property: Happe v. Byers, 39-573. 

If the judgment is for an amount within 
the jurisdiction of the justice, he may, in a 
proper proceeding, render judgment against 
a garnishee for the entire amount due under 
such judgment, although, by reason of costs, 
the judgment against the garnishee exceeds 
the sum for which the justice may render 
judgment in an original action. The pro
ceeding by garnishment is merely auxiliary 

to the original judgment and follows it as an 
incident for its enforcement: Oillett v. Bich
arás, 46-652; Hodge v. Buggies, 36-42. 

A justice of the peace, who has jurisdic
tion of the indebtedness which is sought to 
be recovered by reason of consent of parties 
where the amount in controversy exceeds one 
hundred dollars, has also jurisdiction of an 
attachment proceeding auxiliary thereto, aW 
though there is no consent to jurisdiction for 
more than one hundred dollars as to the at
tachment: Houghton v. Bauer, 70-314. 

SEC. 4478. Suits b rought -where p a r t y resides. Actions in all cases 
may be brought in the township where the plaintiff, or the defendant, or one 
of several defendants, resides, unless otherwise provided by law. [C'73, 
§ 3509; R., § 3851; C'51, § 2263.] 

the wrong township is not ground for change 
of venue. Such fact should be pleaded in 
abatement. Whether a motion to dismiss 
would be proper in such case, quaere: Meunch 
v. Breitenbach, 41-527. 

A trial had before the proper justice, but 
taking place outside of his township, by con
sent of parties, lield not to be void for want 
of jurisdiction: Sogers ». Loop, 51-41. 

That a suit before a justice is brought in 

SEC. 4479. "Where defendant served. They may also be brought in 
any other township of the same county, if actual service on one or more of 
the defendants is made in such township. [C. '73, § 3510; R., § 3852; 0. '51, § 
2264.] 

Defendant may be sued in any township 
where service is obtained on him, provided 
he be a resident of the county: Klingel v. 
Palmer, 42-166. 

Service of notice upon defendant in his 
own township will not give the justice juris
diction of defendant in an action brought in 
another township of the same county, but the 

justice having jurisdiction of the subject mat
ter may acquire jurisdiction of defendant by 
appearance: Auspach v. Ferguson, 71-144. 

Where the plaintiff is a nonresident of 
the county the justice has no jurisdiction in 
a township where the defendant does not re
side or is not served: Thompson v. Jackson, 
93-376. 

SEC. 4480. I n replevin or a t tachment—against nonresidents . 
Actions in replevin may also be brought before any justice in the county in 
which the property is found. Actions aided by attachment may be brought 
against nonresidents of the state in any county and township wherein the 
property sought to be levied upon is found, and any action against such non
residents may be brought in any county wherein any defendant is served 
with notice thereof. [C'73, §§ 3511-12; R., §§ 3853-4; C'51, §§ 2265-6.] 

Removal of property from county: These 
provisions relate to the location of the prop
erty at the time the case is commenced, and 
not at the time it is seized under the writ. 
The removal of the property from the county 
after the commencement of the action, but 
before seizure, will not defeat the jurisdic
tion of the justice or the right to levy on the 
property: Craft v. Franks, 34-504. 

This section, as to place of bringing suit, 
applies to actions in attachment, and is not 
in conflict with ?§ 4581 and 4582, which apply 
to actions commenced by personal service of 
notice: Anderson v. Union Pac B. Co., 77-
445. 

In such cases the jurisdiction of a justice 
is not limited to the township in which the 
defendant resides, or in which the property 
may be found, but is co-extensive with the 
county: Leversee v. Beynolds, 13-310; Biddle v. 
Allender, 14-410. 

The justice has jurisdiction throughout 
the county without regard to the particular 
township in which the parties reside or the 
property is situated. (Overruling Meunch v. 
Breitenbach, 41-527): Knowlesv. Picket, 46-503. 

But the justice does not have jurisdiction 
of an action for the recovery of money against 
a resident of another county, although an 
attachment is sought in such action against 
property in the county where suit is brought: 
Gates v. Wagner, 46-355. 

SEC. 4481. Contracts in wri t ing . On written contracts stipulating for 
payment at a particular place, action may be brought in the township 
where the payment was agreed to be made. [C'73, § 3513; R., § 3855; C. 
'51, § 2267.] 

A justice may entertain jurisdiction in a 
suit upon a written contract stipulating for 
payment in his township, although the de
fendant be a resident of another county, and 
not served within the township where the 

suit is brought: Klingel o. Palmer, 42-166; 
Baker v. Jamison, 73-698. 

For similar provisions as to courts of rec
ord, see 1 3496. 

£?/ > / 
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SEC. 4482. In adjoining* township. If there is no justice in the 
proper township qualified or able to act, it may be commenced in any adjoin
ing township in the same county. [C. 73, § 3514; R , § 3856; C'51, § 2268.] 

SEC. 4483. Docket furnished. The board of supervisors of each 
county shall furnish to each justice of the peace thereof a well-bound blank 
record book of not less than four quires, with index, suitable for a docket, 
upon his certificate that the same is necessary for the business of the office. 
[C.73, §3635.] 

SEC. 4484. Ext r ies on docket. Each justice shall keep such docket 
by entering therein each action and each act done, with the proper date as 
follows: 

1. The title of the action; 
2. A brief statement of the nature and amount of the plaintiff's demand, 

and defendant's counter-claim, if any, giving date to each where dates exist; 
3. The issuing of the notice and the return thereof; 
4. The appearance of the parties; 
5. Every adjournment, stating at whose instance and for what time; 
6. The granting of a change of place of trial, and the name of the 

justice to whom the case is sent; 
7. The trial, and whether by the justice or by a jury; 
8. The verdict and judgment; 
9. The issuance of each execution, to whom delivered, the renewals, if 

any, and the amount of judgment and costs to be collected thereunder; 
10. The issuance of each writ of attachment or replevin or other process, 

to whom delivered, and the particulars thereof; 
11. The taking of an appeal, if any; 
12. The giving a transcript for filing in the clerk's office, or for setting 

off against another judgment; 
13. A note of all motions made or demurrers interposed, and whether 

sustained or overruled. [C. 73, § 3515; E., § 3857; C. '51, § 2269.] 
The provision of If 3 of § 3515 of Code of The last subdivision does not refer to mo-

'73 which used the word "process" instead tions made on the trial to exclude evidence, 
of " notice " as here, held directory, and that Objections to evidence, and rulings thereon, 
failure to note the return of an execution, need not be entered on the docket: Miller v. 
before judgment against a garnishee gar- O'Neal, 9-446. 
nished thereunder, could not be taken ad- An entry in the docket in the taking and 
vantage of by the garnishee to reverse a allowance of the appeal, being an entry re-
judgment against him: Houston v. Walcott, quired to be made, will prevail over the 
1-86. Also, held, that failure of the justice entry on an appeal bond as to the date of 
to note in his docket the return of notice filing and approving the same where the two 
would not affect his jurisdiction: Bridges v. are in conflict: Moore v. Manser, 9-47. 
Arnold, 37-221. 

SEC. 4486. Parties—proceedings. The parties to the action may be 
the same as in the district court, and all the proceedings prescribed for that 
court, so far as applicable and not herein changed, shall be pursued in jus
tices' courts. The powers of the court are only as herein enumerated. [C. 
73, § 3516; R., § 3858; C'51, § 2270.] 

A justice of the peace has no power to therein are to be paid before the change be-
give instructions to a jury sitting in the trial comes effectual, and this provision is applica-
of a case before him: Si. Joseph Mfg. Co. v. ble in justices' courts: Holmes o. Butts, 87-412. 
Harrington, 53-380. The provisions of I 3796 for retrial of ac-

A party objecting to a decision or ruling tions where service is by publication are, 
in a justice's coiirt must make his objection under this section, applicable to proceedings 
known at the time in order to have the de- in justices' courts: Taylor <B Farley Organ (Jo. 
cisión reviewed upon appeal: Condray ». c. Plum, 57-33. 
Stifel, 77-283. The last sentence of the section refers to 

By the provisions applicable to a change title 22 of the Code, and not to the Code as a 
of venue in the district court, the costs whole: Fitzgerald v. Grimmell, 64-261. 

SEC. 4486. H o w commenced. Actions in justices' courts are com
menced by voluntary appearance or by notice. 

Voluntary appearance gives the justice ice of notice whatever: Acres v. Hancock, 4-
jurisdiction as to the party without any serv- 568. 
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The appearance waives any defect in the 
notice: Houston v. Waleott, 1-86. 

Appearance by motions for continuance 
and change of venue waives objection to the 
notice or service: Shaffer v. Trimble. 2G. Gr., 
464. 

Special appearance to object to sufficiency 
of service of notice confers jurisdiction: 
Church v. Grossman, 49-444. 

An appearance to cross-examine wit
nesses, even though general appearance is 
disclaimed, will confer jurisdiction: Bdhn v. 
Greer, 37-«27. 

"Where the attorney of defendant was pres

ent at the time set for trial and asked to look 
at the papers, and told the justice that he had 
no jurisdiction or authority to try the case, 
held, that these acts did not constitute an ap
pearance giving the justice jurisdiction: 
Holmes v. Hull, Î8-177. 

As to appearance by agent, see § 4493. 
Where the justice has not jurisdiction of 

the subject matter, voluntary appearance 
will not confer jurisdiction; for instance, 
where defendant is a resident of another 
county: McMeans v. Cameron, 51-691; Boyer 
v. Moore, 42-544: Chapman ». Morgan, 2 G. 
Gr., 374. 

SEC. 4487. Pet i t ion not necessary. No petition need be filed except 
as in this chapter required. The notice must state the cause of the action 
in general terms, sufficient to apprise the defendant of the nature of the 
claims against him. [C.73, § 3518; R., § 3860; C. '51, § 2272.] 

When the cause of action is such that i t 
must be sworn to, the petition need not be 
filed until the return day. An original no
tice alone is sufficient to commence the ac
tion: Duffy v. Dale, 42-215. 

A technical setting forth of the cause of 

promissory note," held, that the notice was 
sufficient: Francis v. Bentley, 50-59. 

Where the notice of suit in the justice's 
court set out the cause of action as a claim 
for a certain sum with interest, etc., etc., 
and the petition filed on the return day 
claimed to recover the same sum with inter
est, etc., upon a bond signed by defendant as 
surety, helà, that the petition was not based 
upon a different cause of action from that 
stated in the notice: Winneshiek County v. 
Humpal, 61-172. 

Under notice of a claim for money due for 
* damages for the illegal and wrongful tak
ing and detention" of property, "and as 
damages for the detention thereof, " held, that 
plaintiff could recover the value of property 
wrongfully taken: Paden v. Griffith, 12-272. 

As to defective notice, see § 4491. 
Technical precision in pleading is not re

quired, see notes to g 4499. 

SEC. 4488. F o r m of notice. It must be addressed to the defendant 
by name, but if his name is unknown a description of him will be sufficient. 
It must be subscribed by the plaintiff, his attorney, or the justice before 
whom it is returnable. [C.73, § 3519; R., § 3861; C'51, § 2273.] 

action is not demanded, but a notice stating 
it in general terms, if sufficient to apprise 
the defendant of the nature of the claim 
against him, is all that is required: Fauble 
v. Stewart, 35-379. 

Where the cause of action stated in the 
notice was " $40 damages in the sale of oxen, " 
plaintiff was allowed to prove and recover 
upon a warranty made in such sale; and i t 
was held that the notice sufficiently set forth 
such cause of action: Dükyv. Nusum, 17-238. 

Where the claim was upon a written in
strument of guaranty of a promissory note, 
and the notice stated the claim as upon '• a 

A notice signed by plaintiff's attorney is 
defective, but a judgment rendered by the 
justice on such notice will not be void for 

want of jurisdiction: Arts v. Bocksien, 67 N. 
W., 409. 

As to unknown defendants, see \ 3472. 

SEC. 4489. W h a t to state. It must state the amount for which the 
plaintiff will take judgment if the defendant fails to appear and answer at 
the time and place therein fixed. [C'73, § 3520; R., § 3862; C. '51, § 2274.] 

SEC. 4490. Time fixed. The time fixed in the notice must be not less 
than five nor more than fifteen days from the date, and it must be served 
not less than five days previous to the trial. [C. 73, § 3521; R., § 3863; C. 
'51, § 2275.] 

Where the notice was served less than 
five days previous to trial, held, that judg
ment thereon was erroneous, but not void. 
Judgment on a defective or insufficient no-

SEC. 4491. Service and re tu rn . 
be made in the same manner as in the 
be made by publication other than is 
made by another than the sheriff or 
unless sworn to. [C. 73, § 3522; R., f 

A defective notice, if service is properly 
had, does not affect the jurisdiction of the 

tice can only be attacked by appeal and not 
collaterally: Shea v. Quintín, 30-58; Ballinaer 
v. Tarbell, 16-491. 

The service and return thereto must 
district court, except no service shall 
herein provided, nor shall any return 
a constable of the county be valid 
3864; C'51, § 2276.] 
court nor the validity of the proceeding. If 
the justice err in holding the notice suffi-
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cient, advantage thereof must be taken on by failure to enter the fact of return of serv- ' 
appeal if at all: Dougherty v. McManus, 36- ice on his docket: Bridges v. Arnold, 37-221. 
657. The determination by the justice of the 

Error in rendering judgment on a defect- peace of the sufficiency of the evidence of 
ive notice or insufficient service cannot be service cannot be collaterally attacked: 
corrected by writ of error unless a motion to Baker v. Jamison, 73-698. 
set aside the judgment is first made before The notice isnot " process," and may. un-
the justice: Leonard v. Hallem, 17-564; Smith der some circumstances, be served out of the 
v. Parker, 28-359. county, although it is provided that process 

If the justice has no jurisdiction by rea- from a justice court cannot issue into another 
son of entire want of notice, the defendant county (§ 4590): KUnyel v. Palmer, 42-106. 
need not move for correction of the error in Where notice in an attachment proceed-
rendering judgment against him, but may, ing required the defendant to appear before 
if he knows of the judgment in time, have the justice on a certain date, and on that 
the error corrected by writ of error, or may date the office of the justice before whom the 
afterward bring an independent action to defendant was required to appear was vacant, 
set it aside: Holmes v. Hull, 48-177. held, that a judgment rendered in pursuance 

The officer's return is the best evidence of such notice should be held invalid on ap-
of the service of notice and is not overcome peal: Evans v. Richards, 85-620. 

SEC. 4492. Defendant m a y pay officer. The defendant may at any
time pay to the officer having the notice for service, or to the justice of the 
peace, the amount of the claim, together with the costs which have then 
accrued, and thereupon the proceedings shall be dismissed. [C. 73, § 3523; 
R., §3865; C.'51, §2277.] 

SEC. 4493. Appearance of parties—agent 's authori ty . Either of 
the parties may appear in person or by agent; if by agent, he may be 
required by the justice to show his authority, if written, or prove it by 
his oath or otherwise, if verbal. [C.73, § 3524; R., § 3866; C'51, § 2278.] 

A service of original notice upon the agent pal, though the agent may bind the principal 
will not constitute service upon the princi- by appearance: Broten v. Usewman, 13-546. 

SEC. 4494. Time for appearance. The parties in all cases are enti
tled to one hour in which to appear after the time fixed therefor, but neither 
party is bound to wait longer for the other. [C. 73, § 3525; R., § 3867; C. 
'51, § 2279.] 

A judgment rendered against defendant Where the record of a judgment by de-
before the expiration of the hour allowed by fault recited that it was entered after the 
statute for appearance, though erroneous, is expiration of the hour allowed, held, that the 
not void, and cannot be attacked in a collât- record was conclusive in that respect, and 
eral proceeding: Central Iowa R. Co. v. Pier- could not be impeached by affidavits that the 
sol, 65-498. hour had not expired: Cory v. King, 49-365. 

SEC. 4495. Postponement. Upon the return day, if the justice is 
actually engaged in other official business, he may postpone proceedings in 
the case until such business is finished. [C. 73, § 3526; R., § 3868; C. '51, § 
2280.] 

SEC. 4496. Adjournment. If from any cause the justice is unable to 
attend to the trial at the time fixed, or if a jury is demanded, he may 
adjourn the cause for a period not exceeding three days, nor shall he make 
more than two such adjournments. [C.73, § 3527; R., § 3869; C'51, § 2281.] 

An adjournment by the justice for more be void even though the record of the justice 
than three days, without consent of defend- shows that the defendant consented: Iowa 
ant, deprives him of jurisdiction, and a sub- Union Tel. Co. o. Boylan, 86-90. 
sequent judgment against the defendant will 

SEC. 4497. Showing for. In case of the absence of witnesses, either 
party, at his own cost, may have an adjournment, not exceeding sixty days, 
upon motion supported by an affidavit like that required to obtain a contin
uance in the district court for the like cause. [C. 73, § 3528; R., § 3870; C. 
'51, § 2282.] 

A continuance by consent to an indefinite After the death of a party before trial, a 
time will not enable one party to obtain continuance may be granted to allow an ad
judgment by default against the other with- ministrator to be appointed, so that he may 
out notice to the other as to the time when be made a party: Caughlin v. Blake, 55-634. 
the cause is again set for trial: Rowley v. 
Baugh, 33-201. 



1809 
Tit. XXII, Ch. 1. JUSTICES OF THE PEACE. §§ 4498-4500 

SEC. 4498. Testimony of witness taken. Either party applying for 
an adjournment must, if required by the adverse party, consent that the 
testimony of any witness of the adverse party who is in attendance be then 
taken in writing, to be used as a deposition on the trial of the cause. [C. 
73, § 3529; R., § 3871; C'51, § 2283.] 

SEC. 4499. Pleadings. The pleadings must be substantially the same 
as in the district court. They may be written or oral, but if required to be 
verified they must be in writing. If oral, they must in substance be written 
down by the justice in his docket. [C. 73, § 3530; R., § 3872; C'51, § 2284.] 

Technical exactness and nicety in plead- same as in the district court, and therefore 
ing are not required before a justice of the it was held error, even in a trial before a jus-
peace: Wright v. Phillips, 2 G. Gr., 191; Toy- tice, to admit evidence of defect in the prop-
lor v. Barber, 2 G. Gr., 350; Packer v. Cock- er execution of an instrument under a denial 
ayne, 3 G. Gr., I l l ; Burton v. Hill, i G. Gr., of indebtedness thereon: Glidden v. Higbee, 
379; Hall v. Monahan, 1-554; Greff v. Blake, 31-379. 
16-222; Boot v. Illinois Cent. B. Co., 29-102. Oral pleading1: The requirement that an 

Technical rules of pleading which prevail oral pleading be written down by the justice 
in courts of record are not applicable to pro- in his docket is merely directory, and a f ail-
ceedings in justices' courts: Francis v. Bent- ure to comply therewith should not be al
ta/, 50-59. lowed to prejudice a party so pleading: West 

The same technical precision is not re- v. Moody, 33-137. 
quired in stating a cause of action for defense: I t is not necessary that the justice should 
Finch v. Central B. of Iowa, 42-304. set out the claim with the particularity re-

What sufficient: If the cause of action is quired in a formal petition: Stone v. Mur-
stated in general terms, with sufficient cer- phy, 2-35. 
tainty to apprise the defendant of the nature In writing down defendant's oral plea the 
of plaintiff s demand, it is sufficient: Sliea v. justice should state the substance of the de-
Livingstone, 32-158. fense relied on, and not what he infers was 

Great liberality of construction should be meant thereby: Jordan v. Quick, 11-9. 
indulged in relation to such pleadings: Blake On appeal, the transcript of the justice's 
v. Graves, 18-312; Emerick v. demons, 26-332. docket, where the plaintiff's claim has been 

In an action before a justice on account orally stated, must show the amount and 
the charges were set forth as follows: "To nature of plaintiff's demand: Sears v. Tubbs, 
dental work," "extracting teeth, etc. ," the 4 G. Gr., 409. 
date of each, with the amount thereof, being If the cause of action is sufficiently en-
set opposite each charge. Held to be a suffi- tered upon the docket the loss of the original 
ciently specific statement: BrowneU v. Smith, notice will be immaterial: Shawg v. Bruce, 
13-287. 3-324. 

Formal errors and irregularities are to Style of plaintiffs: "Where plaintiffs were 
be disregarded on appeal: See ? 4562. designated in the notice as "heirs at law " 

Variance: Where the pleadings are oral, of the payee of the note sued on, held, that 
•or even where they are written, exact cor- they did not sue as heirs, and if they did it 
respondence in the proof is not required: was immaterial: King v. Gottschalk, 21-512. 
West ». Moody, 33-137. Bill of particulars: In an action before a 

Variance between the evidence and the justice on an account, plaintiff must, when 
statement of the cause of action on the jus- demanded, furnish a bill of particulars, or 
tice's docket should not be held fatal on ap- name the items so that the justice can enter 
peal: Bife v. Pierson, 2 G. Gr., 129. them on his docket: McKenney v. Hopkins, 

In a case originating before a justice, 20-495. 
where full and formal pleadings are not re- Substitution of administrator upon death, 
quired, a judgment will not be reversed of party: Upon the death of defendant after 
because evidence is introduced that finds no commencement of suit and before return day, 
support in a specific allegation of the plead- the administrator may be substituted and the 
ings, where both parties have covered the cause may be continued by one or more ad-
point in their evidence without objection: journments until an administrator can be ap-
Millerv. Cassady, 25-323. pointed: Caughlin v. Blake, 55-634. 

Under a general allegation, in an action Denial presumed: Where, on appeal, it 
against a carrier, of the loss of a trunk, held, appears that a trial was had before the jus-
that plaintiff might prove whatever was nee- tice on the merits, a denial of plaintiff's 
essary to establish such loss: Byers v. Lessees r ight to recover will be presumed to have 
of Des Moines Valley B. Co., 21-54. been made although it does not appear of 

Objections to pleadings: If the plaintiff record: Siimamonv. Melbourn, 4 G. Gr.,309; 
fails to state his cause of action in a suffi- Heath v. Coltenback, 5-490; Hall v. Denise, 6-
ciently clear manner, the objection should 534; Clark v. Barnes, 7-6; Weimer v. Linhard, 
then be taken, if at all, and cannot be made 12-359; Bichman v. Brown, 25-33. 
when the evidence is offered to sustain it: But where the entry of the justice indi-
Delany v. Beade, 4-292. cates that there was no denial of a set-off, it 

Substantial requirements: But plead- should be regarded as admitted: Brock v. 
ings are required to be substantially the Manatí, 5-270. 

SEC. 4500. Counter-claim. A counter-claim must be made, if at all, 
.at the time the answer is put in. [C.73, § 3531; R., § 3873; C'51, § 2285.] 

114 
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In order that a counter-claim may be prop- in a written answer filed, or must be stated 
erly interposed so as to defeat plaintiff's to the justice and the substance thereof en-
right to dismiss the action, it must be set up tered on his docket: Kuhn v. Bone, 10-392. 

SEC. 4601. "Written instruments filed. The original, or a copy, of 
all written instruments upon which a cause of action or counter-claim is 
founded must be filed with the claim founded thereon, or a sufficient reason 
given for not doing so. [C. 73, § 3532; R., § 3874; C. '51, § 2286.] 

The failure of the justice to mark an in- Nor prevent its being admitted in evi-
strument as filed will not prejudice the dence in a trial on appeal: JEgglestonv. Collis, 
rights of the party filing it: Stone v. Murphy, 10-554. 
2-35. 

SEC. 4502. Change of place of trial. Either party, before the trial 
is commenced, may have the place of trial changed, upon filing an affidavit 
that the justice is prejudiced against him, or is a near relative of the other 
party, or is a material witness for the affiant, or that he cannot obtain jus
tice before him; but no more than one change shall be allowed each party, 
unless the justice to whom the case is transmitted is related to either party 
by consanguinity or affinity within the fourth degree, or is a witness, or has 
been an attorney employed in the action; in either of which events a second 
change may be allowed. [C'73, § 3533; R., § 3875.] 

It is not error to refuse a change after the tion and affidavit are filed complying with the 
trial is commenced: McKenncy v. Hopkins, requirements of the statute: Berner v. 
20-495. Frazier, 8-77. 

Where there was one trial in which the As to another justice acting, see <¡ 4588. 
jury disagreed, and the cause was continued; The fact that suit is brought in the wrong 
and before the second trial an affidavit was county is not a ground for change of venue to 
filed asking a change, on the ground that the the right county: PoU v. Brownell, 30-497. 
justice was a material w itness for affiant, held, Nor is the fact that suit is brought in the 
that the application was made in time: Mar- wrong township aground for such change; 
shall v. Kinney, 1-Û&0. the objection is to be raised by pleading the 

The change must be granted where a mo- fact: Meunch v. Breitenbach, 41-527. 

SEC. 4503. Next nearest justice. When a change is allowed and the 
fees for transcript are paid, said justice shall transmit all the original papers 
in the case, and a transcript of his proceedings, to the next nearest jus
tice in the township, if there be any, if not, to the next nearest justice in 
his county, and said justice shall proceed to try said case, and, if he cannot 
try the same immediately, he shall then fix a time therefor, of which all 
parties shall take notice. [C'73, § 3534; R., § 3876.] 

Although the justice from whom the can it be known who is the proper justice to 
change is taken commit an error in sending whom t fie case has been transferred. Until 
the case to a justice who is not the nearest the justice does determine and designate such 
one in the county to whom it might be sent, nearest justice, the change of venue is not 
yet the justice to whom the case is thus sent complete and no other justice can acquire 
cannot review such decision, and will have jurisdiction: Bremner v. Hallowell, 59-433. 
jurisdiction, and his action cannot be collât- A justice of the peace, having the right 
erally attacked: Tennis v. Anderson, 55-625. to his fees before performing an official serv

i t is necessary that the justice granting a ice, may refuse to transmit a case to another 
change shall designate by name the next justice on an application for change of venue 
justice to whom the case is sent. This is a until his fees are paid: Holmes v.Butts, 87-412. 
judicial determination, and in no other way 

SEC. 4504. "When change is not effected. If the person to whom the 
cause is sent is not a justice, or for any reason, though a justice, cannot act, 
the court granting the change shall retain jurisdiction of the case for the 
purpose of perfecting the same and sending it to the next nearest justice 
who can serve. 

SEC. 4505. Title to real property. If the title to real property is put 
in issue by verified pleadings, or such fact manifestly appears from the 
proof on the trial of the issue, the justice shall, without further proceed
ings, certify the cause and papers, with a transcript of his docket showing 
the reason of such transfer, to the district court, where the same shall be 
tried on the merits. No cause so transferred shall be dismissed because 
the justice erred in transferring the same. [C. '73. § 3535; R., §§ 3877-8; C-
'51, §§ 2287-8.] 
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In an action to recover for injury to trees, estate, and it will not be error for him to 
the ownership of plaintiff of the premises refuse to do so where the title is not put in 
must be put in issue by pleading supported issue as here required: Delzell v. Burlington, 
by affidavit and by motion to transfer the C. R. & N. It. Co., 89-208. 
case to the district court. The justice of That title cannot be determined in action 
the peace cannot dismiss the action on the of forcible entry and detainer, see g 4216. 
ground that it involves the title to real 

SEC. 4606. Other causes severed. When a case is thus transferred, 
if there are other causes of action not necessarily connected with the issue 
of title, they may be severed, retained, and tried before the justice. [C. 
73, § 3536; R., § 3879; C'51, § 2289.] 

SEC. 4607. Demand, for j u r y . Unless one of the parties demands a 
trial by jury at or before the time for joining issue, it shall be by the justice. 
[C.73, § 3537; E., § 3880; C'51, § 2290.] 

For a reasonable time after the filing of demand a jury trial: Hall v. Chicago, B. ft Q. 
defendant's answer plaintiff has the right to i?. Co., 65-258. 

SEC. 4608. Dismissal of action. If the plaintiff fails to appear by 
himself or agent on the return day or time fixed for the trial, the justice 
shall dismiss the case and render judgment against him for costs, except as 
provided in the next section. [C.73, § 3538; R., § 3881; C. '51, § 2291.] 

If plaintiff appears before decision on a appearance, the motion should be overruled: 
motion for dismissal on account of his non- Wright v. Philips, 2 G. Gr., 191. 

SEC. 4509. On wr i t t en ins t rument . When the action is founded on 
an instrument in writing, purporting to have been executed by the defend
ant, calling for a certain sum as due the plaintiff, if the signature of the 
defendant is not denied under oath, and if the instrument has been filed with 
the justice previous to the time fixed for appearance, or the action is upon 
an account which is verified, he may proceed with the cause, whether the 
plaintiff appears or not. [C.73, § 3539; R., § 3882; C'51, § 2292.] ' 

A dismissal for failure of plaintiff to ap- filed with the justice prior to the time for 
pear should not be entered where the action appearance, as authorized by law: Jewett v. 
is upon a written instrument which has been McLelland, 3 G. Gr., 568. 

SEC. 4510. Default in such. case. In the case provided for in the last 
section, if the defendant does not appear, judgment shall be rendered against 
him for the amount of the plaintiff's claim. [C. 73, § 3540; R., § 3883; C.'51, 
§ 2293.] 

SEC. 4611. Default in other cases. Where the plaintiff's claim is not 
founded upon such written instrument or account, and the defendant does 
not appear, the justice shall proceed to hear the allegations and proofs of 
the plaintiff, and render judgment thereon for the amount to which he shows 
himself entitled, not exceeding the amount stated in the notice. [C. 73, § 
3541; R., § 3884; C'51, § 2294.] 

SEC. 4512. Default as to counter-claim. In the cases contemplated 
in the last two sections, if the defendant has previously filed a counter-claim, 
founded on a written instrument purporting to have been signed by the plain
tiff, calling for a certain sum, or on a verified account, the justice shall allow 
such counter-claim in the same manner as though the defendant had appeared, 
and render judgment accordingly. [C. 73, § 3542; R., § 3885; C. '51, § 2295.] 

SEC. 4513. Judgment set aside. Judgment dismissing the cause, or 
by default, may be set aside by the justice at any time within six days after 
being rendered, if the party applying therefor shows a satisfactory excuse 
for his non-appearance. [C. 73, § 3543; R., § 3886; C. '51, § 2296.] 

This section applies only to cases where of the judgment are conclusive upon that 
there has been personal service. In case of point: Cory v. King, 49-365. 
judgment upon service by publication, I 3796 Where defendant appears and demands a 
is applicable: Taylor & Farley Organ Co. v. jury, and judgment is rendered against him 
Plumb, 57-33. for want of an answer, such judgment is not 

A judgment by default cannot be set aside by default in such sense that it can be set 
on a showing, supported by affidavits, that aside on motion, as provided for in case of 
the justice entered judgment by default be- judgment by default: Rhodes v.De Bow, 5-260. 
fore a particular time of day. The recitals So, where defendant appeared and an-
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swered, but did not appear at time of trial, copy furnished him of the notice served will 
and judgment was rendered against him, held, not be sufficient ground for setting aside a 
that it was not a judgment by default: Doug- default, the notice served on him, and the 
lass v. Langdon, 29-245. return of such notice, showing that the de-

No notice to the opposite party of a mo- fendant was sued by his right name and that 
tion to set aside default is necessary: Stivers the notice was read to Mm by the officer: 
v. Tlwmpson, 15-1; Park v. Batcliffe, 42-42. Breen v. Coon, 91-325. 

A satisfactory excuse must be shown by A judgment of a justice will not be re-
the party making the application: Arts v. versed on writ of error for error in render-
liocksien, 67 N.W., 409. ing default, which might have been corrected 

As to what is a satisfactory excuse, much by motion under this section, when no such 
is left to the discretion of the justice: Stivers motion was made before the justice; \ 4105 is 
v. Tlwmpson, 15-1. applicable,in such case: Leonard v. HaUern, 

Error in the name of the defendant in the 17-564; Smith v. Parker, 28-359. 

SEC. 4514. New trial. In such case a new day shall be fixed for trial, 
and notice thereof given to the other party or his agent. [C. 73, § 3544; R., 
§ 3887; C. '51, §2297.] 

SEC. 4615. Costs of new trial. Such orders shall be made in relation 
to the additional costs thereby created as are equitable. [C.73, § 3545; R., 
§ 3888; C. '51, § 2298.] 

SEC. 4516. Execution recalled. Any execution which may in the 
meantime have been issued shall be recalled in the same manner as in cases 
of appeal. [C. '73, § 3546; R., § 3889; C.'51, § 2299.] 

SEC. 4517. Jury summoned. If a jury be demanded, the justice shall 
issue his precept to some constable of the township, directing him to sum
mon the requisite number of jurors possessing the same qualifications as 
are required in the district court. [C. '73, § 3547; R., § 3890; C. '51, § 2301.] 

SEC. 4518. Selection of jury. The jury shall consist of six jurors, 
unless a smaller number be agreed upon between the parties. Each party 
is entitled to three peremptory challenges and no more. Any deficiency in 
their number, arising from any cause, may be supplied by summoning others 
in the manner above directed. [C. 73, § 3548; R., § 3891; C.'51, § 2302.] 

SEC. 4519. Discharge of jury. The justice may discharge the jury, 
when satisfied that it cannot agree, and shall immediately issue a new pre
cept for summoning anpther, to appear at a time therein fixed, not more 
than three days distant, unless the parties otherwise agree. [C'73, §3549; 
R., § 3892; C.'51, §2303.] 

SEC. 4520. Motion in arrest or for new trial. No motion in arrest 
of judgment to set aside a verdict, or for a new trial, can be entertained by 
a justice of the peace; nor can the justice give instructions to the jury, 
but must rule on objections to evidence. [0.73, §3550; R., §3893; C.'51, 
§2304.] 

A justice of the peace has no power to A justice of the peace has no authority 
give instructions to a jury sitting in the trial to set aside a verdict of the jury: Dupont v. 
of a case before him: St. Joseph Mfg. Co. v. Downing, 6-172. 
Harrington, 53-380. Nor to grant a new trial: Helmick v. John-

Where it appeared upon writ of error to son, Mor., 89. 
the circuit court that the justice had given The justice has no power to set aside the 
instructions to a jury, líela, that the cause verdict or to arrest the judgment, when the 
should have been remanded for new trial, al- verdict is rendered. He has no discretion in 
though the giving of instructions was not the matter, but is required absolutely to en-
urged as error: Ibid. ter judgment for the amount thereof, and in 

wfhere a jury is called in a case before a so doing he performs a merely clerical duty: 
justice, and duly impaneled, the justice can- Atkinson v. Chicago & N.W. B. Co., 70-68. 
not take the case from the jury. His only The justice cannot entertain a motion af-
power is to discharge the j u r y if they fail to ter judgment to retax costs: Miller v. Haley, 
agree: Hunt v. Fai-mers' Ins. Co., 74-231. 66-260. 

SEC. 4521. Verdict. The verdict of the jury must be general. But, 
where there are several plaintiffs or defendants, it may be for or against 
one or more of them. [C. 73, § 3551; R., § 3894; C. '51, § 2305.] 

In an action for balance due for the pur- If the verdict returned by the jury is in-
chase of property, it is error to render judg- correct in form, the justice may advise the 
ment on a verdict of the jury " for the plain- jurors as to the proper form, and direct a 
tiff" without an assessment of damages: new verdict in that form to be rendered: 
Bartle v. Plane, 68-227. Wright v. Phillips, 2 G. Gr., 191. 
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SEC. 4622. Judgment entered. In cases of dismissal, or of judgment by 
confession or on the verdict of a jury, the judgment shall be rendered and 
entered upon the docket forthwith. In all other cases, it shall be done within 
three days after the cause is submitted to the justice for final action. [C. 73, 
§ 3552; R., § 3895; C. '51, § 2306.] 

A judgment on the verdict of a jury 
should be entered up forthwith; and where 
there was a delay of sixty days in entering 
judgment, held, that the judgment so entered 
was void: Harper v. Albee, 10-389. 

Such judgment might be reversed on a 
writ of error, but cannot be appealed from: 
Ibid.; Brown v. Scott, 2 G. Gr., 454; Guthrie 
v. Humphrey, 7-23. 

"Forthwith" means within a reasonable 
time; and held that, where a confession was 
made on Saturday night before a justice and 
entered up Monday morning, it was in time; 
and that even when there is unreasonable 
delay, the judgment would, as between the 
parties, be voidable, but not void: Burchett 
v. Casady, 13-342. 

Where a verdict was rendered at 10:30 
p. m. on one day and judgment entered on 
the docket at 11 a. m. the .next day, it was 
held that the "statute was sufficiently com
plied with: Davis v. Simma, 14-154. 

Where more than ninety days elapsed 
after the return of the verdict before judg
ment was entered, held, that the entry of the 
judgment was without jurisdiction and was 
void, and that not having had knowledge of 
the erroneous rendition of the judgment 
within time to prosecute a proceeding by 
certiorari for the correction thereof, defend
ant was entitled to have the judgment set 
aside in equity: Tomlinson v. Litze, 82-32. 

Judgment upon a verdict returned at nine 
o'clock at night may properly be entered 
the next morning. The provision that judg
ment shall be entered "forthwith" must be 
reasonably construed: Knox v. Nicoli, 66 N. 
W., 876. 

Entry upon the docket constitutes the ren
dition of the judgment: Brown v. Scott, 2 G. 
Gr., 454. 

Form: A justice in rendering judgment 
need follow no particular form: Stowers v. 
Milledge, 1-150; Barrett v. Garragan, 16-47; 
Church v. Crossman, 41-373. 

An entry reciting, "after hearing all the 
testimony on both sides it is believed that 
the plaintiff is entitled to seventy-five dollars 
debt," etc., held sufficient to constitute a 
judgment: Stowers v. Milledge, 1-150. 

Where the transcript of the judgment of 
a justice of the peace showed the time, place, 
parties, matter in dispute and the result, 
held, that it possessed all the requisites of a 
valid judgment: Church v. Crossman, 41-373. 

Where the time, place, parties, matter 
in dispute and the result were so concisely 
and clearly stated as to be unmistakable, 
held, that the entry was sufficent: Barrett v. 
Garragan, 16-47. 

Entries in particular cases irregular in 
form, held sufficient: Moore v. Manser, 9-47; 
Lavalle v. Badgly, 33-155. 

In a collateral proceeding liberal rules 
are recognized in relation to judgments of 
justices of the peace: Williams v. Brown, 
28-247. 

Where continuance was granted on agree
ment with a person assuming to be agent for 
a party to the suit, but who had no author
ity to represent him, lield, that a judgment 
rendered in pursuance of such continuance 
was void, although the record of the justice 
showed that the continuance was by consent 
of parties: Imoa U. Tel. Co. v. Boylan; Changed 
on rehearing, 86-90. 

SEC. 4523. In excess of jurisdiction. If the sum found for either 
party exceeds the jurisdiction of the justice, such party may remit the excess 
and take judgment for the residue, but he can not afterwards sue for the 
amount remitted. [C. 73, § 3553; R., § 3896; C. '51, § 2307.] 

SEC. 4524. Dismissal. Instead of remitting the excess, the party obtain
ing such verdict may elect to have judgment dismissing the action, in which 
case such party shall pay the costs. [C. 73, § 3554; R., § 3897; C. '51, § 2308.] 

SEC. 4526. Mutual judgments set off. Mutual judgments between the 
same parties, rendered by the same or different justices, maybe set off against 
each other. [C. 73, § 3555; R., § 3898; C. '51, 2309.] 

SEC. 4626. As in district court. When rendered by the same court, 
the same course shall be pursued as is prescribed in the district court. [C. 73, 
§ 3556; R., § 3899; C'51, § 2310.] 

SEC. 4527. When by different justices. If the judgment proposed to 
be set off was rendered by another justice, the party offering it must obtain 
a transcript thereof, with a certificate of such justice indorsed thereon, stat
ing that no appeal has been taken, and that the transcript was obtained for 
the purpose of being used as a counter-claim in that case. [C.73, § 3557; 
R., § 3900; C'51, § 2311.] 

SEC. 4528. Transcripts. Such transcript shall not be given until the 
time for taking an appeal has elapsed. [C.73, § 3558;R., §3901; C.'51, § 2312.] 
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SEC. 4529. Docket entry. The justice giving the transcript shall make 
an entry of the fact in his docket, and all other proceedings in his court 
shall thenceforth be stayed. [C. 73, § 3559; R., § 3902; C. '51, § 2313.] 

S E C 4530. Execution for balance. The transcript being presented 
to the justice who has rendered a judgment between the same parties, if 
execution has not been issued thereon, he shall ^strike a balanoe > between 
the judgments and issue execution for such balance. [C.'73, § 3560; R., § 
3903; C 5 1 , § 2314.] 

SEC. 4531. Execution on transcript. If execution has issued, he shall 
also issue execution on the transcript filed with him, and deliver it to the 
officer who has the other execution. [C. 73, § 3561; R., § 3904; C. '51, § 2315.] 

SEC. 4532. Executions set off. Such officer shall treat the lesser 
execution as so much cash collected on the larger, and proceed to collect 
the balance. [C.73, § 3562; R., § 3905; C. '51, § 2316.] 

SEC. 4533. Costs in case of set-off. The above rules as to setting off 
judgments between the same parties are subject to the same prohibition as 
to setting off costs, when the effect will be to leave an insufficient amount of 
money actually collected to satisfy the costs of both judgments, as is con
tained in the rules of proceedings in the district court. [C.73, § 3563; R., § 
3906; C. '51, § 2317.] 

See I 4040. 

SEC. 4534. Traîtscript filed. When the judgment of another justice 
is thus allowed to be set off, the transcript thereof shall be filed among the 
papers of the case in which it is to be used, and the proper entry made in 
the justice's docket. [C.73, § 3564; R., § 3907; C'51, § 2318.] 

SEC. 4535. Refusal to allow set-off of judgment. If the justice 
refuses the judgment as a set-off, he shall so certify on the transcript and 
return it to the party who offered it. "When filed in the office of the justice 
who gave it, proceedings may be had by him in the same manner as though 
no transcript had been certified. [C. 73, § 3565; R., § 3908; C. '51, § 2319.] 

SEC. 4536. Judgment by confession. A judgment by confession, 
witÉPout action, may be entered by a justice of the peace for an amount 
within his jurisdiction, and the provisions of law regulating judgments by 
confessions in courts of record shall, so far as may be, apply to confessions 
of judgment before a justice of the peace, and the justice shall enter such 
judgment on his docket, and may issue execution thereon as in other cases. 
[C.73, § 3566; R., §§ 3397, 3401; C.'51, §§ 1837, 1841.] 

SEC. 4537. Transcripts filed in clerk's office. A party obtaining a 
judgment in a justice's court may cause a transcript thereof to be certified 
to the office of the clerk of the district court in the county. [C. 73, § 3567; 
R., §3909; C'51, §2320.] 

A transcript of a judgment before a jus- costs for illegal sale of liquors does not be-
tice can only be filed and become a lien in come a lien as provided by § 2422, until cer-
the county where rendered. To make it a tified and filed as here required: State v. Mc-
lien in another county, a transcript must be Culloch, 77-450. 
taken to such county from the judgment as A judgment rendered in a justice's court, 
filed in the clerk's office in the county where a transcript of which is filed in che district 
rendered: Blaney v. Hanks, 14-400. court, becomes a lien for ten years from the 

The filing of a transcript does not pre- filing of the transcript-., a n d may be enforced 
vent the prosecution of an appeal or writ of by execution issued within twenty years from 
error: Wilson v. Robinson, 61-357. that date: Band v. Garner, 75-311; Stover v. 

A judgment in a justice's court for fine and Elliott, 80 -329. 

SEC. 4538. Effect. The clerk shall file the transcript as soon as 
received, and enter a memorandum thereof and the date of filing in tUe 
judgment docket and lien index, and from such entry it shall be treated in 
all respects and in its enforcement as a judgment obtained in the district 
court. No execution shall issue from the justice's court after the filing of 
such transcript. [C.73, § 3568; R., § 3910; C'51, § 2321.] 

Execution on the judgment so filed may be issued at any time within twenty years: 
McCoy v. Cox, 54-595. 
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S E C . 4 5 3 9 . E x e c u t i o n s . Executions for the enforcement of judg
ments in a justice's court may be issued, as provided in this chapter, a t any 
time within ten years from the entry of the judgment, but not afterward. 
[C.73, § 3569; R., § 3911; C ' 5 1 , § 2322.] 

This section, extencUng the. time within the Code of '73 was enacted, but not to cases 
which execution may issue on the judgment where such time had expired: Woods v. Havi-
heyond that provided in the Revision, held land, 59-476. 
applicable to cases in which the time allowed In general, see \ 3960 and notes, 
under the Revision had not expired when 

S E C . 4 5 4 0 . F o r m . Such execution shall be against the goods and 
chattels of the defendant therein, and shal l be directed to any constable of 
the county. [C. 73 , § 3570; R., § 3912; C ' 5 1 , § 2323.] 

An execution specifying who recovered Immatured crops cannot be levied upon 
the judgment and against whom it was re- and sold on execution as personal property: 
covered, but not reciting formally the names Ellithorpe v. Meidesil, 71-315. 
of the parties to the action, held sufficient: 
Williams v. Brown, 28-247. 

S E C . 4541. Return. I t must be dated on the day on which it is issued, 
and made returnable within thir ty days thereafter. [C.73, §3571; R., § 
3913; C.'51, §2324.] 

S E C . 4 5 4 2 . Renewable . If not satisfied when returned, it may be 
renewed from time to time by an indorsement thereon to tha t effect, signed 
by the justice, and dated of the date of such renewal. [C.'73, § 3572; R., § 
3914; C. '51, § 2325.] 

S E C . 4 5 4 3 . F o r t h i r t y days . The indorsement must s tate the amount 
paid thereon, and shall continue the execution in full force for thir ty days 
from the date of renewal. [C. 73 , § 3573; R., § 3915; C '51 , § 2326.J 

S E C . 4 5 4 4 . Garnishment . Garnishment proceedings under execution 
shal l be the same as in the district court, except, upon re turn of the gar
nishment being made to the justice who issued the execution, he shall docket 
a cause, fix a time, and cite the garnishee then to appear and answer. 

S E C . 4 5 4 5 . P r o p e r t y sold. Proper ty levied on before such renewal 
may be retained by the officer and sold after renewal. [C '73 , § 3574; R., § 
3916; C 5 1 , § 2327.] 

A sale after the expiration of the execu- renewal as here contemplated, will be valid: 
tion under which levy is made, and without Walton v. Wray, 54-531. 

S E C . 4546 . Appeal . Any person aggrieved by the final judgment of a 
justice may appeal therefrom to the district or a superior court in the county, 
a t his option, in the manner provided by law. [18 G. A., ch. 163; C .73 , § 
3575; R., § 3917; C. '51, § 2328.] 

Right of appeal: Whenever, in any case, The dismissal of action against a gar 
there is final judgment before a justice, the nishee may be reviewed by appeal: Hodge v 
right of appeal is given, unless denied by Buggies, 36-42. 
express provision or necessary implication. If the final judgment of the justice upon 
So held in an action against a defendant for the evidence is wrong, the proper remedy is 
violation of a city ordinance under a charter by appeal and not by writ of error: Lane v. 
giving justices jurisdiction in such cases: Goldsmith, 23-240. 
Dubuque v. Rebman, 1-444. Where the question to be determined was 

But if the justice exercises a new juris- as to the discharge of attached property on 
diction created by statute, in which the pro- the ground that the same was exempt, the 
ceedings are summary and different from the hearing being on affidavits and oral evidence, 
common law, certiorari and not appeal is the held, that an appeal, and not a writ of error, 
proper method of review: Ibid. was the method for review: Lease v. Frank-

Pi. party cannot appeal from the verdict lin, 84-413. 
of a jury. There must first be a judgment Errors of law committed in proceedings 
by the justice upon such a verdict: Kimble v. which end in final judgment, and which 
Biggin, 2 G. Gr., 245; Brown v. Scott, 2 G. affect the merits of the controversy, may be 
Gr., 454; Guthrie v. Humphrey, 7-23. reviewed on appeal unless waived: Beldingv. 

An appeal may be taken from a judgment Torrence, 39-516. 
by default: Butler v. Heeb, 38-429. The right of appeal exists whether the 

An appeal may be taken from a judgment judgment complained of, if final, is one of 
of nonsuit on the evidence: Gilsonv. Johnson, law or fact: Griffin v. Moss, 3-261. 
4-463. Error in ruling on a demurrer cannot be 
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reviewed on appeal, as the appeal brings up 
the case for trial on the merits, and waives 
all such errors or irregularities: Leftwkk v. 
Thornton, 18-56. 

Judgment on an award cannot be reviewed 
on appeal, as the result would be to try the 
case anew instead of passing only upon the 
validity of the award: Whitis v. Culver, 25-30. 

As between appeal and writ of error, see, 
also, I 4569. 

The only provision made for the transfer 
of a cause from a justice's court to the district 
court is by appeal after a final judgment, and 
a transfer by consent of parties will not give 
the court jurisdiction: Evans v.Phelps,71-b26. 

Judgments not final: An error of the 
justice in entertaining jurisdiction where 
there is no notice, and rendering judgment 
on default, should be corrected Dy writ of 
error and not by appeal: Graine v. Pulton, 
10-457. 

So an error of the justice in refusing to 
entertain jurisdiction and dismissing the 
case cannot be reviewed by appeal: JBelding 
v. Torrence, 39-516. 

Where the justice dismisses the action for 
failure of plaintiff to appear, and renders 
judgment against him for costs, the plaintiff 
is not thereby precluded from recovering in 
another action, and therefore the judgment • 
is not final and can be reviewed only on writ 
of error. No appeal can be taken in such 
case: Strieker v. Holtz. 50-291. 

Waiver: A party may by agreement, be
fore or after the judgment is rendered, re
linquish or waive his right of appeal from 
such judgment. (Overruling Clark v. Gibson, 
Mor., 328): Lyon v. Sanders, 3 G. Gr., 332. 

A party cannot appeal from a judgment 
entered before a justice of the peace by his 
consent: Stever v. Heald, 61-709. 

SEC. 4647. Amount in controversy. No such appeal shall be allowed 
when the amount in controversy does not exceed twenty-five dollars. [Same. ] 

The filing of the transcript in the clerk's 
office does not prevent the taking of appeal 
or writ of error: Wilson v. Robinson, 61-357. 

Any error in the ruling upon an incidental 
motion is waived by answering and proceed
ing in the case: Bahn v. Greer, 37-627. 

Error in dismissing an action upon refusal 
to give security for costs is waived by com
mencing a new suit on the same cause of ac
tion: Gordon v. Ellison, 9-317. 

Withdrawal, abandonment or dismissal 
of appeal: A party may withdraw his ap
peal, at least with the acquiescence of the 
other party: McKeever v. Horine, 12-227. 

After giving notice and bond, but before 
filing of transcript, the appellant may with
draw his appeal and move before the justice 
to hare the judgment set aside: Park v. Bat-
cliffe, 42-42. 

Where the steps for an appeal were taken 
before the justice, but it was not prosecuted 
for four years, held, that appellant could not 
object to his property being subjected to the 
payment of the judgment: Warder v. Bivers, 
64-412. 

A party may be allowed to dismiss his ap
peal in the court to which it is taken: Harper 
v. Albee, 10-389; Goodenow v. Perry, 12-350. 

A party has the same right to dismiss his 
appeal as to dismiss any other action: Harris 
v. Laird, 25-143. 

Par ty to appeal: It is only parties to the 
action that have a right to appeal. A surety 
on a replevin bond cannot appeal from a 
judgment against his principal, and reliti-
gate his principal's claim to the property: 
Crues v. Littleton, 23-205. 

Appeals to superior court: See I 260 and 
notes. 

This limitation of the right of appeal to 
cases in which the amount in controversy ex
ceeds twenty-five dollars is not unconstitu
tional as depriving the party of a trial be
fore a common-law jury in such cases. The 
constitution authorizes the legislature to 
provide for trial by_ jury of less than twelve, 
in inferior courts, irrespective of the right 
of appeal: Higgins v. Farmers' Ins. Co., 6O-3>0. 

Where the defendant makes a tender 
which is not accepted, the amount in contro
versy is the difference between the amount 
claimed and the amount tendered, and if that 
does not exceed twenty-five dollars no appeal 
is allowed: Young v. McWaid, 57-101. 

In determining the amount in controversy 
under this section the costs taxed up by the 
justice of the peace will not be taken into 
consideration: Curran v. Excelsior Coal Co., 
63-94. 

Amount in controversy on the appeal is 
the amount claimed by the pleadings, and not 
the amount of the judgment before the jus
tice: Nichols v. Wood, 66-225. 

Plaintiff cannot recover, in addition to the 
amount claimed by the pleadings, interest 
on the judgment rendered by the justice: 
Hays v. Chicago, B. & Q. B. Co., 64-593. 

Where plaintiff claimed less than twenty-

five dollars in his account, and defendant set 
up, not by way of counter-claim, but as a de
fense, the payment of more than twenty-five 
dollars to plaintiff on the indebtedness, held, 
that the amount in controversy was what was 
claimed and not what defendant alleged that 
he had paid: Boyle v. Wilcox, 59-466. 

Where the amount claimed by plaintiff is 
more than twenty-five dollars and he recovers 
less than that amount, and defendant appeals, 
the amount in controversy is that claimed 
by plaintiff, and not that for which judgment 
is rendered, for plaintiff may, on appeal, if 
he establishes his right thereto, recover the 
whole amount of his claim: Lundak v. Chi
cago & N. W. B. Co., 65-473. 

The question whether the amount in con
troversy between the parties exceeds twenty-
five dollars is to be determined from the 
pleadings. Whenever one of the parties to 
the litigation has asserted a claim or demand 
in his pleadings upon which he asks relief 
against his adversary, which the other party 
denies, a controversy exists between them 
as to such claim or demand, and it is imma
terial that upon the trial of the appeal the 
party asserting such demand does not intro
duce evidence to substantiate it, or is not 
able to prove but a portion of it. Such fail-
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ure of evidence will not justify the dismissal claim for more than twenty-five dollars, and 
of the appeal where the amount stated in the thus prevent appeal: Bateman v. Sisson, 70-
pleadings is sufficient: Sterner v. Wilson, 68- 618; Vorwald v. Marshall, 71-576. 
714. Where a remittitur reducing the amount 

Where plaintiff's cause of action was for claimed to less than twenty-five dollars was 
less than twenty-five dollars, but defendant filed before the actual entry of judgment, 
interposed a counter-claim for more than that held, that there could be no appeal although 
amount, and judgment was rendered against an appeal bond had been previously tendered, 
plaintiff for costs and he appealed, held, that accepted and filed: Knox v. Nicoli, 66 N. W., 
as the appeal brought up the whole contro- 876. 
versy for trial anew, the amount of the coun- If by remittitur the amount of the claim is 
ter-claim was involved and the appeal was reduced to less than twenty-five dollars be-
proper: Perry v. Conger, 65-588. fore the appeal is perfected by the giving of 

If the party in whose favor judgment is a bond no appeal can be taken: Lynch v. 
rendered for more than twenty-five dollars Brunei; 68 N. W., 908. 
remits the excess over that amount the As to dismissal of appeal where the amount 
opposite party cannot appeal: Milnerv.'Gfross, in controversy is not sufficient, see notes to 
66-252. i 4562. 

Where plaintiff on a claim for one hundred As to what is deemed the amount in con-
dollars recovers less than twenty-five dollars troversy in other cases, see $\ 4477 and 4110 
he may, before appeal is taken, remit all and notes. 

SEC. 4548. Time. The appeal must be perfected within twenty days 
afterthe rendition of the judgment. [C'73, § 3576; R , § 3918; C. '51, § 2329.] 

An appeal is not perfected until the bond When the method of taking an appeal pro-
is filed and the sureties approved: Brown v. vided by the next section is pursued, the ap-
Beesett, 13-185; McKeever v. Horine, 12-227. peal must be perfected within twenty days 

An appeal taken after a lapse of twenty as in other cases: McBrearty v. Dyer, 6-528. 
days is in effect no appeal, and the case should The appeal is not effected by a'writ or pro
be stricken from the docket of the court to cess, but by notice, an appeal bond and a cer -
which the appeal is taken. In such case the tified transcript of the proceedings: May v. 
court has no jurisdiction to render any judg- Wilson, 20-117. 
ment except for costs: Martin v. Croker, 62-
328. 

SEC. 4549. By clerk. If within twenty days the appellant is prepared 
to take his appeal, and is prevented only by the absence or death of the jus
tice, or his inability to act, he may apply to the clerk of the court to which 
the appeal may be taken for the allowance thereof. [C'73, § 3577; R., § 
3919; C.'51, §2330.] 

SEC. 4550. How secured. Such application shall be founded on an 
affidavit, stating the amount and nature of the judgment, and the time of 
the rendition thereof, as nearly as practicable, and the reason why he thus 
applies. JC '73, § 3578; R., § 3920; C'51, § 2331.] 

SEC. 4551. Action of clerk. The clerk has thereupon the same power 
to act in the premises as the justice would have had. He may require the 
books and papers of the justice to be delivered to him, for which purpose he 
may issue a precept to the sheriff to that effect, if necessary, and may make 
out and file the transcript. After this he shall return to the office of the 
justice of the peace all the papers proper to be kept by the justice. [C. '73, 
§ 3579; R., § 3921; C.'51, § 2S02.] 

SEC. 4662. Form of bond. The appeal is not perfected until a bond in 
the following form, or its equivalent, is taken and filed in the office of the 
justice or clerk as above provided, in an amount sufficient to secure the judg
ment and costs of appeal: 

The undersigned acknowledge ourselves indebted to in the sum of 
dollars, upon the following conditions: Whereas has appealed 

from the judgment of , a justice of the peace, in an action between 
as plaintiff, and defendant: 

Now, if said appellant pays whatever amount is legally adjudged against 
him in the further progress of this cause, then this bond to be void. 

Approved. A B , principal. 
E P , justice. C D , surety. 

If the judgment is affirmed, or if on a new trial the appellee recovers, or 
if the appeal is withdrawn or dismissed, judgment shall be rendered against 
the principal and surety on said bond. [C'73, § 3580; R., § 3922; C'51, § 
2333.] 
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A bond equivalent in form to that given 
in the statute and substantially complying 
with its requirements is sufficient: Moore v. 
Mansur, 9-47. 

Where the bond is not, in form or sub
stance, such as is required by statute, it is 
error to enter up judgment thereon against 
the sureties, as authorized by statute: Wil
son V. Knight, 3 G. Gr., 126. 

Any defect in the bond may be cured by 
tendering a sufficient bond in the court to 
which the appeal is taken (such case being 
within the general provisions of \ 357, as to 
defective bonds}: Brock, v. Manatt, 1-128. 

The justice is not entitled to any fee for 
approving an appeal bond which is prepared 
by the attorney and handed him ready for 
approval: McKay v. Malay, 53-33. 

The justice may refuse to approve the 
bond unless the surety justifies as here re
quired, and may require the surety to him
self make affidavit as to his qualification: 
Lome v. Goldsmith, 23-240. 

There is no appeal until the bond is taken 
and filed. Merely to give notice of an appeal 
without complying with the other provisions 
with reference thereto is not the taking of 
an appeal: Lynch v. Brunei; 68 N. W., 908. 

Therefore if before the bond is filed the 
amount in controversy is reduced by remit
titur to less than twenty-five dollars the ap
peal is cut off: Ibid. 

As to judgment against sureties, see \ 
4566. 

Where the appellant refused to pay the 
filing fee, and afterwards the transcript was 
lost so that the clerk could not file it when 
the fee was afterwards tendered, and no sub
stitute was procured, held, that appellant 
must be considered to have abandoned his 
appeal: Goodman v. Allen, 72-616. 

Further as to abandonment, see notes to 
§4546. 

Notice not essential to jurisdiction, see 
notes to I 4560. 

Dismissal of appeal, see notes to \ 4546. 

SEC. 4553. Proceedings suspended. Upon the appeal being per
fected, all further proceedings in that court shall be suspended, and the 
case will be in the court to which the appeal is taken. [C. 73, §§ 3581, 3584; 
R., §§ 3923, 3926; C'51, §§ 2334, 2337.] 

SEC. 4564. Execution recalled. If, in the meantime, an execution 
has been issued, the justice shall give the appellant a certificate that an 
appeal has been taken and perfected. Upon that certificate being presented 
to the constable, he shall cease further action, and release any property 
taken in execution. [0.73, § 3582; R., § 3924; C. '51, § 2335.] 

SEC. 4655. Papers filed. Upon the appeal being perfected, the justice 
shall file in the office of the clerk of the court to which it is taken all the 
original papers relating to the action, with a transcript of all the entries 
in his docket. [0.73, § 3583; R., § 3925; C. '51, § 2336.] 

Whenever the transcript and papers from 
the justice are filed in the office of the clerk 
of the court to which appeal is taken, the 
cause is to be deemed in that court: Holloway 
v. Baker, 6-52. 

Notes or other evidences of indebtedness, 
claimed to be those on which the action be
fore the justice was based, and not certified 
by the justice with his record, are not to be 
received in evidence on the appeal unless 
marked filed by the justice or otherwise 
identified as the same as those used in the 
trial of the case before the justice. Other
wise the identity of the cause of action tried 
on appeal with that tried before the justice 
Would not appear: Or aft v. IKltz,2G. Gr., 570. 

The certificate of an ex-justice in relation 
to proceedings had before him while in office 
is not entitled to legal consideration: Brown, 
v. Scott, 2 G. Gr., 454. 

An amended transcript sent up by the 
justice within the time for filing transcript 

should be considered: Smith v. Snodgrass, 
4G. Gr., 282. 

The justice is not required to pay the 
clerk's fee for the filing of the transcript in 
the circuit court, and therefore cannot de
mand prepayment to him of such fee before 
filing his transcript in the clerk's office: 
McKay v. Malay, 53^33. 

The term "filed" as used in this section 
and the following means simply deposited in 
the clerk's office. Failure of the clerk to 
minute it as filed on the appearance docket 
will not defeat such filing: Harrison v. Clif
ton, 75-636. 

A justice of the peace may waive the 
right to fees in advance for filing transcript, 
and having done so may be liable in dam
ages for refusal to file such transcript, 
though the fees are not tendered: Home v. 
Pudil, 88-533. 

Amendment of pleadings, see notes to 'i 
4562. 

SEC. 4556. Return amended. The proper court may, by rule, com
pel the justice to approve an appeal bond, or make or amend his return 
according to law. [C. 73, § 3584; R., § 3927; C. '51, § 2338.] 

Where a party fails to take the proper 
steps to compel the furnishing of a perfect 
transcript, he cannot take advantage of such 
defect for judgment on appeal: Whitmore v. 
Mvilbis, 10-68. 

Application to the court to which the ap
peal is taken, to require a more complete 
transcript, should not be refused if made in 
due time: Atwater v. Woodward, 4 G. Gr., 43L 
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SEC. 4557. Mistakes corrected. Where an omission or mistake has 
been made by the justice in his docket entries, and that fact is made unques
tionable, the court to which the appeal is taken may correct the mistake or 
supply the omission, or direct the justice to do so. [C. 73, § 3586; R., § 
3928; C.'51, §2339.] 

Correction of justice's record may be made 
by the court to which the appeal is taken, if 
a mistake or omission therein is unquestion
ably established, in order that the case may 

be fully tried on the issues presented before 
the justice: Cooper v. Woodrow, 3-189. 

The court may hear evidence explaining' 
a mistake or showing' an omission in the jus
tice's record: Brown v. Beesett, 13-185. 

SEC. 4568. Return—when made. If an appeal is perfected ten days 
before the next term of the court to which it is taken, the justice's return 
must be made at least five days before that term. All such cases must be 
tried when reached, unless continued for cause. [C'73, §3587; R., §3929; 
C. "51, § 2340.] 

Should be filed for regular term: The 
" n e x t " term of court at which the tran
script should be filed is the next regular 
term. The return should not be made to a 
special term: Coon v. MatOiews, 10-290. 

Trial term: Unless ten days intervene be
tween the taking of the appeal and the com
mencement of the next term, neither party 
can be required'to go to trial at that term: 
Seeberger v. MiUer, 20-428. 

The rule as to the trial term is the same 
as in case of original actions in the same 
court: Mcdiken v. Mason, 10-406. 

Dismissal or affirmance for failure to file 
transcript: Failure of the justice to file his 
transcript at the proper term is not sufficient 
ground for an affirmance of the judgment: 
Fisher v. Harber, 10-293. 

If the appellant fails to have a transcript 
filed it may be filed by appellee, and he may 
then have the appeal dismissed or the judg
ment affirmed: Holloway v. Baker, 6-52. 

The neglect of the justice to make the re
turn in the proper time is not a ground for 
dismissing the appeal: Whitcomb v. Holloway, 
4 G. Gr., 311. And see Whitehead v. Tlwrp, 
22-425. 

Under a rule of court allowing appellee 
to pay the filing fee and have the appeal 
docketed and the judgment of the justice 
affirmed, upon a failure of appellant, after 
taking the appeal, to pay the fee and cause 
the case to be docketed, the appellee is not 
entitled to such affirmance where the clerk 
dockets the case without having required 
the fee in advance from appellant: Squires v. 
Millett, 31-169. 

If the default or omission in paying the 
docket fee in such cases is remedied before 
the opposite party has suffered any detriment 
or made objection on that account, a motion 

for affirmance should not afterwards be al
lowed on that ground: Hinman v. Weiser, 9-
561; Bobertson v.Eldora B.,etc, Co., 27-240. 

So an offer of appellant to pay the fee be
fore the ruling of the court on the motion to 
affirm would render i t improper to sustain 
the motion: Squires v. Millett, 31-169. 

But where the rule of court required pay
ment of docket fee by appellant by the morn
ing of the second day, and the motion to 
affirm was made on the third day and deter
mined on the ninth day, held, that an offer 
on the last named day by appellant to pay 
the fee, without showing1 a good excuse for 
not having sooner paid it, would not render 
an order of affirmance made on such motion 
erroneous: State v. Glass, 9-325. 

So, where the rule required payment of 
the docket fee at the beginning of the term, 
held, that an order of affirmance in pursuance 
of such rule, made several days after the 
beginning of the term, should not be set 
aside on motion, no excuse for the delay be
ing made to appear: Heald v. House, 39-198. 

I t is erroneous to affirm under such a rule 
on account of nonpayment of filing fee, where 
the appeal is taken only seven days before the 
term, ten days being required to make the 
appeal triable at the next term: Seeberger v. 
Milter, 20-428. 

Where the rule of court provides for af
firmance upon the filing of the transcript by 
appellee in case of appellant's failure to filo 
it, a dismissal should not be granted on such 
ground, especially if appellee has not filed the 
transcript: Heiserman v. Bush, 22-240. 

While under rule of court an appeal may 
be dismissed by a stated time in default of 
payment of the docket fee by appellant, an 
additional penalty cannot be imposed for such 
failure: Baade v. Orten, 4 G. Gr., 351. 

SEC. 4559. Affirmance — trial. If the appellant fails to pay the 
docket fee and have the case docketed by noon of the second day of the 
term at which the appeal should properly come on for trial, unless time is 
extended by the court, the appellee may do so, and have the judgment 
below affirmed, or have the case set down for trial on its merits, as he may 
elect. If the appellant, before noon of the next day after an order of 
affirmance has been granted, shall appear and make a sufficient showing of 
merits and proper excuse for his default, and pay to the clerk the 
docket fee, the court in its discretion may set aside the order of affirm
ance, and the cause shall stand for trial at that term, unless appellee asks 
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a continuance, and the clerk shall pay over to the appellee the docket fee, 
but, if the appeal at the election of appellee is set down for trial on its 
merits, and the trial has commenced, the foregoing provision shall not apply. 
[Rules of Practice, § 4.] 

SEC. 4660. Notice of appeal. If an appeal is not perfected on the day on 
which judgment is rendered, written notice thereof must be served on the 
appellee or his agent, at least ten days before the next term of the court to 
which the appeal is taken, if ten days intervene, or the action, on motion of 
the appellee, shall be continued at the cost of the appellant. [C. 73, § 3588; 
R., § 3930; C.'51, §2341.] 

amount to a waiver of any irregularity or 
defect in the taking of the appeal, provided 
the court has jurisdiction of the subject-
matter: Wilgus v. Gettings, 19-82. 

Where it does not appear affirmatively 
that proper notice of appeal was given, or 
that appellee appeared, judgment should 
not be rendered against the appellee: Quil-
lan v. Windsor, 6-396; McCormick v. Bishop, 3 
G. Gr., 99. 

Notice is not essential to give the court 
to which the appeal is taken jurisdiction, 
but failure to give proper notice simply en
titles the appellee to a continuance: Bond v. 
Davis, 37-163. 

Service of notice of appeal on appellee is 
not necessary if the appeal is allowed and 
perfected on the day on which judgment is 
rendered: Holloway v. Baker, 6-52. 

The appearance of an appellee in the 
court to which the appeal is taken will 

SEC. 4561. H o w served. Such notice may be served like the original 
notice, and if the appellee or his agent has no place of residence in the 
county, it may be served by being left with the justice. [C. 73, § 3589; R., § 
3931; C.'51, §2342.]' 

S E C 4562. Trial of appeal. An appeal brings up the action for trial 
on the merits alone. All errors, irregularities and illegalities are to be dis
regarded under such circumstances, if the action might have been prose
cuted in the court to which the appeal is taken. [C.73, § 3590; R., § 3932; 
C. '51, § 2343.] 

Method of trial; what questions consid
ered: As an appeal brings up the ease for 
hearing upon the merits, defects in the serv
ice of the original notice are not material: 
Graves v. Beaton, 11-169. 

Technical 'errors of pleading are to be 
disregarded: King v. Gottschalk, 21-512. 

Error in overruling a demurrer is waived 
by the appeal and the case is to be tried on 
its merits; advantage of such an error can be 
taken only by writ of error, if at all: Left-
wick v. Thornton, 18-56. 

Where the justice improperly sustained a 
demurrer to an answer, held, that such action 
should be disregarded and evidence under 
the answer admitted: Oleson v. Hendrickson, 
12-222. 

A variance "between the petition and the 
original notice as to the facts of plaintiff's 
cause of action cannot be raised on appeal: 
Frink v. Whicher, 4 G. Gr., 382. 

Objections to depositions other than for 
incompetency or irrelevancy should not be 
regarded unless made in the justice's court: 
Alverson v. Bell, 13-308. 

If the cause of action before the justice is 
stated in different forms and a recovery is 
had in one form, an appeal brings up the 
whole case for trial on the merits and not 
merely the right to recover in theparticular 
form which was upheld below: Edwards v. 
Trulock, 37-244. 

Upon an appeal by defendant from a judg
ment against him for a part of plaintiff's 
claim in the justice's court, the plaintiff 
may, if he shows himself entitled thereto, 
recover a larger sum than that recovered 
before the justice: Limdak v. Chicago & N. 
W. B. Co., 65-473. 

Where, upon a demurrer being sustained 
in the justice's court to plaintiff's petition, 
such petition was amended and plaintiff re
covered thereon, but on appeal the plaintiff 
withdrew his amendment and a trial was had 
on the merits and plaintiff again recovered, 
held, that defendant was not entitled to arrest 
of judgment on the ground that there was 
no issue, that objection not having been 
made until after verdict: Sanney v. TempUn, 
54-240. 

Jurisdiction of court: An appeal from the 

i'udgment of the justice in a case in which 
te had no jurisdiction over the subject mat

ter (as where the defendant is a resident of 
another county) does not give the court jurisf 
diction in the case, even though it might 
properly have been originally brought in 
that court: McMvans v. Cameron, 51-691. 

So, also, where the amount in controversy 
• is in excess of that of which the justice may 
take jurisdiction: Galley v. Tama County, 
40-49. 

The same point was ruled without discus
sion in Chapman v. Morgan, 2 G. Gr., 374. 

Appearance on appeal as conferring 
jurisdiction: Where the subject-matter of 
the appeal is one over which the court to 
which the appeal is taken has jurisdiction, 
the appearance of the party against whom 
the appeal is taken will confer jurisdiction 
on such court to try the case, although there 
was no judgment in the justice's court from 
which an appeal could be taken: Danforth v. 
Thompson, 34-243. To the contrary: Kimble 
v. Biggin, 2 G. Gr., 245. 

Appearance to the appeal cures want of 
jurisdiction of the person of defendant in 
the justice's court by reason of no notice hav-
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ing been served: Drake v. Achison, 4 G. Gr., 
297. 

Dismissal of action: If a cause properly 
commenced before a justice is tried without 
authority by another justice the cause should 
not be dismissed on appeal, but the unwar
ranted action disregarded: Ely v. Dillon, 
21-47. 

Judgment against sureties on bond, see 
\ 4566 and notes. 

Affirmance for failure of appellant to 
appear: If the appellant, fails to appear the 
court may affirm the judgment of the justice: 
Wright v. Clark, 2 G. Gr., 86; Taylor v. Bar
ber, 2 G. Gr.,,350. 

Presumption as to issues: If it appears 
there was a trial on the merits a denial of 
plaintiff's cause of action will be presumed, 
if no issue appears on the pleadings: See 
notes to \ 4499. 

Amendment of the pleadings: A party 
cannot, in the court to which the appeal is 
taken, file new or amended pleadings as mat
ter of right, but he may be allowed to do so 
upon proper terms, after showing sufficient 
excuse for the omission to file the same in the 
justice's court: May v. Wilson, 21-79; Stanton 
v. Warrick, 21-76; Warren v. Scott, 32-22; Ping 
v. Cockyne, 37-211. 

An amendment may be filed in the district 
court which does not change the cause of ac
tion or the remedy sought: Boos v. Dulin, 68 
N.W.,707. 

A stipulation that the issue to be tried 
should be limited to a certain question of 
fact, held to be applicable to the trial in the 
justice court only, and not to the trial of the 
appeal. Therefore it was held not improper 
for the district court to allow an amendment 
of the pleading changing the issues: Mills v. 
Bills, 66 N.W., 881. 

Leave to file amendments, even upon cause 
shown, is a matter of discretion: Griswold v. 
Boicman, 40-367. 

In the absence of any showing of facts or 
circumstances requiring that a party be given 
permission to file an amendment, held not an 
abuse of discretion to refuse leave to do so: 
Packard v. Snell, 35-80. 

The necessity of showing excuse may be 
waived by agreement of the parties: Warren 
v. Scott, 32-22. 

The discretion of the court in allowing an 
amendment will not be interfered with unless 
it is clear that prejudice has resulted: Dun-
ton v. Thorington, 15-217. 

The allowing of an amendment correcting 
the name of the partnership suing as plain
tiff, held not erroneous: Adae v. Zanas, 41-
536. 

In order to secure a trial of the appeal 
upon the very merits of the case, errors or 
insufficiencies in the pleadings should be al
lowed to be cured by amendment: Clow v. 
Murphy, 52-695. 

SEC. 4563. New demand. No new demand or counter-claim can be 
made upon the appeal, unless by mutual consent. [C.'73, § 3591; R., § 3933; 
C. '51, § 2344.] 

A new cause of action or defense, of which 
the justice would not have had jurisdiction, 
cannot be set up on appeal, as, for instance, 
a claim for equitable relief: Hollen v. Davis, 
59-444. 

Nor can a claim for rescission of a con
tract be thus set up: Ghriswold v. Bowman, 
40-367. 

Although the statute forbids any new de
mand or counter-claim being set up on 
the appeal, defendant may file an amended 
answer setting up the defense of payment. 
Such matter does not constitute a new de
mand or a counter-claim: St. Louis Type 
Foundry v. Medes, 60-525. 

SEC. 4664. Costs of appeal. The appellant must pay the costs of the 
appeal, unless he obtains a more favorable judgment than that from which 
he appealed. [C.78, § 3592; R , § 3934; C 5 1 , § 2345.] 

There is no ground for apportionment of 
costs if the judgment is less favorable than 
that before the justice: Best v. Dean, 8-519. 

But this section is only applicable to an 
appeal by the party who recovers the judg
ment before the justice: Ibid.; Hmcder v, 
Overholser, 48-365. 

Where the appeal was by defendant from 
a judgment against him before the justice, 
and on the appeal plaintiff recovered on only 
a part of several items of demand included 
in the first judgment, held, that the case was 
a proper one for apportionment of costs: 
Howder v. Overholser, 48-365. 

The fact that judgment on appeal by the 
party recovering judgment before the justice 
is only enough greater in amount than that 
recovered before the justice to cover accrued 
interest thereon will not render the judg
ment more favorable to appellant in such 

SEC. 4565. Offer to confess judgment. Appellant may offer to con
fess judgment for a certain amount, with costs, and if the final amount 

sense as to entitle him to recover costs: Traer 
v. Filkins, 10-563. 

Where trial was had in a justice's court 
on a claim by plaintiff and counter-claim by 
defendant exceeding plaintiff's claim, and 
judgment was rendered for defendant, and 
plaintiff thereupon appealed to the district 
court, where judgment was again rendered 
for the defendant, held, that not having pur
sued the method pointed out by the next sec
tion plaintiff was not entitled to have costs 
taxed in his favor in the district court: 
Cohen v. Cibson, 78-214. 

If the judgment recovered by appellant in 
the district court is greater than that in the 
justice's court only by the amount of interest ( 
accrued in the meantime the costs should be , 
taxed to him: Bitchey v. Adleflnger, 71 N.W., i 
205. ' 
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recovered be less favorable to the appellee than such offer, he shall pay 
the costs of appeal. [C.73, § 3593; R., § 3935; C'51, § 2346.] 

If the party against whom judgment is 
rendered by the justice appeals therefrom, 
and desires to avoid the costs of appeal in the 
event that appellee recovers on appeal a less 
amount, he (appellant) must proffer to pay a 
certain sum, and accrued costs, and then, if 
the judgment for appellee on appeal is for 
less than the amount proffered, the costs of 
the appeal will fall upon appellee: Best v. 
Dean, 8-519. 

The proffer must be of a certain amount 
with costs; otherwise the appellee, if he re
cover judgment on appeal, is entitled to judg
ment for the entire costs, although he did 
not recover more than the amount proffered: 
Powell v. Western Stage Co., 2-50. 

These provisions do not restrict the stat
utory provisions as to an offer to confess 
judgment ( \ 3818): Watts v. Lambertson, 39-
272. 

SEC. 4566. Judgment on appeal bond. Any judgment on the appeal 
against the appellant shall be entered against him and his sureties, and shall 
recite the order of liability as principal and surety. [C. '73, § 3594; R., § 3936; 
C. '51, § 2347.] 

against appellant and the sureties on the 
bond for the amount of the judgment in the 
court below and the costs of appeal: Prescott 
v. Bacon, 64-702. 

A surety against whom judgment is ren
dered on the appeal bond has such an inter
est in the judgment that if erroneous he may 
move for its correction or for a new trial, or 
may appeal therefrom: Freeman v. Hart, 61-
525. 

Judgment against sureties on the appeal 
bond should be limited to the amount of the 
bond: Perry v. Benson, 1 G. Gr., 467. 

Although it is error in the court to en-
up judgment against the appellant for a 
greater sum than the penalty of the bond, yet 
such a judgment would not be void for want 
of jurisdiction: Freeman v. Hart, 61-525. 

If the appeal is dismissed because the 
amount in controversy is insufficient to war
rant an appeal, judgment may be rendered 

SEC. 4567. Damages for delay. If an appeal is taken for delay, the 
court to which it is taken may award such damages, not exceeding ten per 
cent, on the amount of the judgment below, as may seem right. [C. '73, § 
3595; R., § 3937; C'51, § 2348.] 

SEC. 4568. Appeal from default—pleadings. If the appeal is taken 
from a judgment by default, the defendant may file, before noon of the second 
day of the term at which the appeal is triable, in the court to which it is 
taken, and the plaintiff reply thereto as in other cases, any pleadings neces
sary to properly set forth any defense he may have to the action. In such 
case the costs of the trial before the justice shall be taxed to the defendant. 
[C.73, § 3596.] 

This provision extends to defaults for 
want of appearance as well as to defaults for 
failure to plead: McFarland v. Dowry, 40-467. 

It is the absolute right of the party ap
pealing from a judgment against him by de
fault to file an answer on appeal, and in the 
absence of any rule or special order of court 
with reference to the time for filing such 
pleading, he may do so at any time before 
the case is reached for trial: Harty v. Bes 
Moines & M. B. Co., 54-327. 

But before the adoption of this section the 
defendant could not, in such cases, as matter 
of right, file an answer interposing a defense 
without showing some reason or excuse for 
not having answered before the justice: Bud-
dick v. Vail, 1-4A; Craine v. Fulton, 10-457; 
Leftwick v Tliornton, 18-56. 

As to filing new pleadings in other cases, 
see notes to \ 4562. 

In case of an appeal by a defendant from 
a judgment against him by default before 
the justice, if defendant does not appear nor 
interpose a defense in the court to which the 
appeal is taken, the judgment may be af

firmed on plaintiff's motion: Atkins v. Mc-
Cready, 8-214. 

In such case defendant may appear and 
cross-examine witnesses in the same manner 
as in case of default in ordinary cases in such 
court. But if he makes no appearance the 
judgment of the justice may be affirmed with
out again introducing the evidence: Harty 
v. Des Moines & M. B. Co., 54-327. 

In the absence of any general rule of court 
to the contrary, such cases cannot be dis
posed of, even on failure of the party appeal
ing to appear, until reached for trial on the 
regular call of the docket: 1 bid. 

Where defendant in default in the justice's 
court does not offer to file any answer until 
after the case is reached for trial, the court 
may properly refuse to allow such answer to 
be filed, the provisions of \ 3552 being appli
cable: McDowell v. Booth, 72-141. 

On appearance without interposing a de
fense the defendant in default before the 
justice may contest the amount of plaintiff's 
recovery, but not his right to recover: Left
wick v. Thornton, 18-56. 

SEC. 4569. W r i t s of error—when allowed. Any person aggrieved 
by an erroneous decision in a matter of law or other illegality in the pro
ceedings of a justice of the peace may, within twenty days after the final 
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decision is made, remove the same, or so much thereof as is necessary, for 
correction into the court to "which an appeal from such justice mightbe taken. 
[C'73, § 3597; R., § 3938; 0.'51, §2349.] 

Decisions of justices upon matters of law 
are reviewable upon writ of error; and where 
the decision of the justice is final and does 
not affect the right of the plaintiff to recover 
in another action, but is upon a question 
affecting the jurisdiction of the justice, the 
capacity of the parties to sue or be sued, etc., 
is to be viewed on writ of error and not upon 
appeal: Belding v. Torrence, 39-516. 

This is a proper remedy where a justice 
errs by refusing to take jurisdiction: I bid. 

Or where he improperly takes jurisdic
tion, or renders judgment by default: Graine, 
v. Fulton, 10-457. 

Error of the justice in overruling a de
murrer should be taken advantage of by writ. 
of error. I t would be waiVed by appeal: Left-
wick v. Thornton, 18-56. 

The action of the justice in rejecting or 
recommitting an award, or refusing to do so, 
may be reviewed by writ of error: Whitis v. 
Culver, 25-30. 

Where the right of plaintiff to exemplary 
damages was not raised by motion or de
murrer, but the case was submitted to the 
jury, Keld, that the defendant could not, by 
writ of error, call in question the judgment 
entered by the justice on the verdict of the 
jury, on the ground that it allowed exem
plary damages: Atkinson v. Chicago & N. W. 
B.Co., 70-68. 

As to when appeal is the proper remedy, 
see Î 4546 and notes. 

A writ of error brings up for review only 
such questions as were raised in the justice's 
court. The question of the jurisdiction of 
the justice not being raised in that court 
cannot be raised on an appeal to the supreme 
court: Edwards v. Cosgro, 71-296. 

A decision involving the determination 
of a question of fact cannot be reviewed on 
writ of error: Lease v. Franklin, 84-413. 

"Where the party prejudiced by the error 
of the justice might have it corrected on mo
tion before the justice, he cannot maintain a 
writ of error to correct the error until he 
has made such motion and it has been over
ruled: Leonard v. Hallem, 17-564; Smith v. 
Parker, 28-359. 

But if the justice has no jurisdiction the 
party prejudiced need take no steps before 
the justice to remedy the error in assuming 
jurisdiction, but may proceed by writ of 
error, or, if he does not know of the judg
ment in time for that, may maintain an in
dependent action to set the judgment aside: 
Holmes v. Hull, 48-177. 

The fact that the party recovering the 
judgment files a transcript thereof in the 
clerk's office does not prevent the judgment 
being reviewed by writ of error: Wmemv. 
Robinson, 61-357. 

There is no provision for writ of error 
from a justice in criminal cases. Appeal is 
the only method of review. See \ 5612 and 
notes. 

SEC. 4570. Affidavit—notice. The basis of the proceedings is an affi
davit filed in the office of the clerk, setting forth the errors complained of, 
and must be filed in the same time, and the notice must be the same as in 
case of appeal. [C. '73, § 3598; R., § 3939; C. '51, § 2350.] 

The affidavit may be made by the attorney 
of the party asking the writ, when he shows 
himself sufficiently acquainted with the facts 
to make the necessary statements: Dixon v. 
Brophey, 29-460. 

The affidavit need not show that the party 
resisted the decision of the justice of which 
he complains, or excepted thereto, or that 
he applied to the justice to correct it: Ibid. 

The affidavit required to obtain a writ of 
error must be signed by the affiant. It is 

not sufficient that it be sworn to without 
signing: Crenshate v. Taylor, 70-386. 

Where the statements of error made in 
the affidavit are insufficient and do not show 
error, the proceeding may be dismissed on 
motion before the hearing of the case: Elliott 
v. Mitchell, 3 G. Gr., 237. 

A proceeding by writ of error without 
notice to the appellee cannot be entertained: 
Sprote v. Marshall, 4 G. Gr., 344. 

The hearing is upon the return, and not 
the affidavit. See notes to \ 4572. 

SEC. 4571. Writ. The clerk shall thereupon issue an order command
ing the justice to certify the record and proceedings, so far as they relate to 
the facts stated in the affidavit. [C. '73, § 3599; R., § 3940; C. '51, § 2351.] 

Where it does not appear to whom the held not to render subsequent proceedings 
writ was directed it will be presumed it was erroneous, the return having been properly 
directed to the proper justice if he makes made by the justice, in answer to the aflida-
return thereto: Sayles v. Deluhrey, 64-109. vit for the writ: Bhodes v. De Bow, 5-260. 

A mere failure to issue the writ of error 

SEC. 4572. Copy served—return. A copy of the affidavit shall 
accompany the order and be served upon the justice, who shall, with the 
least practicable delay, make the return required. [C'73, § 3600; R., § 3941; 
C'51, §2352.] 

The justice should not only certify mat- other proceeding stated in the affidavit for 
ters appearing of record by the entries upon the writ, and may be required to certify as 
his docket, or a bill of exceptions, but any to objections made to evidence, and as to the 
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evidence received, so iar as it is within his 
recollection, although not preserved by bill 
of exceptions; but this is only for the pur
pose of enabling the court to determine as to 
the correctness of rulings upon objections to 
evidence, etc., and not for the purpose of 
trying again questions of fact, which can 
only be done on appeal: Miller v. O'Neal, 
9-446. _ 

I t is upon the return of the justice, and 
not upon the affidavit, that the question of 

SEC. 4673. Bond. All proceedings in the justice's court subsequent to 
judgment may be stayed by a bond, entered into like that required in cases 
of appeals, and on which judgment shall be entered against the principal 
and surety in like manner and under like circumstances. [C. '73, § 3601; R., 
§3942; C'51, §2353.] 

error is to be determined: Stone v. Murphy, 
2-35; Lane v. Goldsmith, 23-240. 

If the return of the justice does not show 
the error complained of, the affidavit on which 
the writ is procured amounts to nothing for 
that purpose: Vance v. Kirfman, 20-13. 

The justice of the peace is only required 
to show in his return such matters as are 
rendered necessary by the affidavit for the 
writ: Spiesberger v. Thomas, 59-606. 

bond given on appeal to the supreme court: 
Thomas v. Nieklas, 58-49; Pelkrsells v. Allen, 
56-717. 

Failure to file supersedeas bond does not 
prevent writ of error: Wilson v. Bobinson, 
61-357. 

While no bond is required in case of the 
prosecution of a writ of error, yet if one is 
not given the judgment of the justice may be 
enforced notwithstanding the writ of error, 
and even though a judgment in the circuit 
court on the writ of error is superseded by a 

SEC. 4574. Amended return. The court may compel a return to the 
writ, or an amended return when the first is not full and complete. [C. '73, 
§ 3602; R., § 3943; C'51, § 2354.] 

Where the facts are reasonably apparent clerical error: Olin v. Chicago, M. & St. P. 
from the return, it is not error to refuse to B. Co., 61-250. 
order a further return to correct a mere 

SEC. 4575. Hearing—dismissal—affirmance. The action shall stand 
for hearing on the writ of error at the first term after due notice thereof 
has been given. In case the party suing out the writ fails to have the 
return of the justice docketed.before noon-of the second day of the term at 
which the case should properly come on for hearing on such writ of error, 
and to pay the clerk's fees therefor, the appellee, unless time is extended 
by the court, may cause the action to be docketed and the writ of error dis
missed, and, if he so elect, the judgment below affirmed; and the provisions 
of the section relating to docketing of appeals by appellee shall be appli
cable to proceedings under writs of error, so far as may be. 

SEC. 4676. Judgment. The court may render final judgment, or it may 
remand the cause to the justice for a new trial, or such further proceedings 
as shall be deemed proper, and prescribe the notice necessary to bring the 
parties again before the justice. [C.73, § 3603; R., § 3944; C."'51, § 2355.] 

The question to be determined is whether the judgment was erroneous the cause should 
the justice erred in the particular decision 
complained of in the affidavit for the writ of 
error: Hays v. Oorby, 3-203; State v. Nichols, 
5-413. 

The court will not, on the writ of error, re
view the findings of the justice as to ques
tions of fact. Appeal is the proper remedy: 
Taylor v. Bockwell, 10-530; State v. Boney, 
37-30. 

And this is true although all the evidence 
before the justice is set out in a bill of ex
ceptions: Lane v. Goldsmith, 23-240. 

The court can render final judgment only 
where no trial is necessary. If there must 
be a new trial, the case should be sent back 
to the justice. The court has no authority to 
retain and try the case itself: Swan v. 
Bournes, 47-501. 

On a writ of error from a judgment of a 
justice of the peace upon a verdict which 
did not properly specify the amount of re
covery, held, that upon determination that 

have been remanded to the justice and the 
court could not render judgment: Bartle v. 
Plane, 68-227. 

There may be cases where the final judg
ment should be rendered in the district court 
after the determination of the writ of error: 
Logan v. Samsel, 74-87. 

Under statutory provisions as to appeals 
similar to those now regulating writs of error, 
held, that upon reversal of the action of the 
justice it was not proper to order a new trial 
in the court in which the appeal was decided: 
Davis v. Curtis, 2 G. Gr., 575. 

Though the justice may not have had 
jurisdiction, yet upon the removal to the cir
cuit court, that court obtains jurisdiction, 
and itsiudgment is not void, although erron
eous: Finch v. Hollinyer, 47-173, 176. 

The judgment of a justice should not be 
reversed on writ of error for any error which 
might have been corrected by the justice on 
motion, unless such motion is made and 
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overruled: Leonard v. Hallem, 17-564; Smith modification being made, the judgment 
v. Parker, 28-359. should not be reversed on the hearing, al

l í , aíter the application for and service of though the party making the modification 
the writ, but before the hearing, the oppo- might be required to pay the costs oí the 
site party causes the judgment to be modified proceeding by writ of error: Balm v. Greer, 
so as to correct the error, no objection to such 37-627. 

SEC. 4577. Restitution. If the court renders a final judgment revers
ing the judgment of the jiistice of the peace, after such judgment has been 
collected in whole or in part, it may award restitution, with interest, and 
issue execution accordingly, or it may remand the cause to the justice for 
this purpose. [C. '73, § 3604; R., § 3945; C. '51, § 2356.] 

SEC. 4578. Replevin. The proceedings and verdict in replevin shall 
be the same as are prescribed in such cases in the district court, except as 
modified in this chapter. [C. '73, § 3605; R., § 3946; C. '51, § 2357.] 

SEC. 4579. Attachment. Proceedings in attachment, except as modi
fied in this chapter, shall be the same as in the district court, the justice 
performing the duties with reference thereto which are required of the 
clerk of that court. The petition must be verified, and claim more than five 
dollars, and, if a less sum is recovered, the plaintiff shall pay all the costs 
of the attachment. [C'73, §§3024, 3606; R., §§ 3245, 3947; C'51, §§ 1884, 
2358.] 

Although attachments are not allowable and the fact that it is will not necessarily ren
in justices' courts if the sum claimed is less der the attaching plaintiff liable on his bond: 
than five dollars, yet in such an action the Bradley v. McCall, 2 G. Gr., 214. 
judgment may be for less than five dollars, 

SEC. 4680. Answers of garnishee. The constable has the same 
power to administer an oath to the garnishee in attachment or on execution', 
and to take his answer, as is given to the sheriff in like cases in the district 
court. [C. '73, § 3607; R., § 3948; C. '51, § 2360.] 

SEC. 4581. Appearance. Garnishees may be required to appear and 
answer at the time fixed for the appearance of the parties to the action, and 
the conduct of the same shall be governed by the law relating to garnish
ments under attachments in the district court. [C'73, § 3608; R., §3949'; 
C. '51, § 2361.] 

The justice having jurisdiction of the A justice acquires no jurisdiction in a gar-
subject matter and the defendant may ren- nishment proceeding by reason of service of 
der judgment against a garnishee who has notice of garnishment 'in another county: 
answered, although he be a resident of Gage v. Maschmeyer, 72-696. 
another county: Smith v. Dickson, 58-444. 

SEC. 4582. Attachment without personal service. In actions in 
which an attachment is sought, if it is made to appear by affidavit that 
personal service cannot be had on the defendant within the state, the justice, 
upon the return day, unless the defendant appear, shall make an order fix
ing the day for the trial, not less than sixty days thereafter, and requiring 
notice to be given by any constable as provided in the next section. [C. '73, 
§ 3609; R., § 3950.] 

These sections refer to actions by attach- office of the justice of the peace before which 
ment in justice, courts and are not in conflict the defendant was to appear, held, that no 
with ? 4480: Anderson v. Union Pac. B. Co., judgment could properly be rendered in pur-
77-445. suance of such notice, and that in a direct 

Where notice in a proceeding by attach- attack a judgment thus rendered was voidi 
ment required appearance on the day fixed, Evans v. Bicharás, 85-620. 
and on that day there was a vacancy in the 

SEC. 4583. Notice by posting. Upon such order being made, at least 
sixty days' notice of the pendency of such action shall be given by posting 
up written or printed notices in three public places in the township where 
the action was commenced, which shall have the effect of a service by pub
lication in the district court, and the justice shall proceed to hear the cause 
upon the day specified for that purpose; but no bond shall be required of 
the plaintiff after judgment as may be in the district court. [C'73, § 3610; 
R., §3951.] 

116 
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That the notice so posted does not state will not invalidate the judgment: Johnson v. 
the township in which the action is pending Dodge, 19-106. 

SEC. 4584. Records deposited with successor. Every justice of the 
peace, upon the expiration of his term of office, must deposit with his suc
cessor his official docket, as well as those of his predecessors which may be 
in his custody, there to be kept as public records. All his official papers 
shall also be turned over to his successor. [C. 73, § 3625; R., § 3967; C'51, 
§ 2377.] 

SEC. 4585. Or county auditor. If his office becomes vacant before 
his successor is elected, the said docket and papers shall be placed in the 
hands of the county auditor, and by him turned over to his successor when 
elected and qualified. [C. '73, § 3626; R., § 3968; C. '51, § 2378.] 

SEC. 4586. Execution or transcript by successor. The justice with 
whom the docket of his predecessor is thus deposited may issue or renew 
execution on or give a transcript of any judgment there entered, in the 
same manner and with like effect as the justice who rendered the judgment 
might have done; and in case of the death, absence or inability to act of any 
justice, or the vacation of the office from any cause, execution may be issued 
from the docket of said justice, or transcript given therefrom, by any other 
justice in said township, with like effect as might have been done by the 
justice who rendered the judgment. [C. '73, § 3627; R., § 3969; 0. '51, § 2379.] 

The certificate of an ex-justice in relation office is not entitled to legal consideration: 
to proceedings had before him while in Brown v. Scott, 2 G. Gr., 454. 

SEC. 4587. Successor—how determined. When two or more justices 
are equally entitled to be held the successor in office of any justice, the 
county auditor shall determine by lot which is, and certify accordingly; 
which certificate shall be in duplicate, one copy of which shall be filed in 
the office of such auditor, and the other given to such successor. [C. '73, § 
3628; R., §§ 3970-1; C'51, §§ 2380-1.] 

SEC. 4588. Interchange. In case of sickness or other disability or 
absence of a justice at the time fixed for a trial of a cause or other proceed
ing, any other justice of the township may, at his request, attend and 
transact the business for him without any transfer to another office. The 
entries shall be made in the docket of the justice at whose office the busi
ness is transacted, and the same effect shall be given to the proceedings as 
though no such interchange of official service had taken place. [C. '73, 
§ 3629; R., § 3972; C'51, § 2382.] 

Whether another justice of the county can tions with one of the parties, deems that it 
act at the request of the one before whom the would be improper for him to try the case, 
suit is brought, but who, by reason of rela- doubted: Ely v. Billon, 21-41. 

SEC. 4589. Special constables. Any justice of the peace in writing may 
specially appoint any person of suitable age to perform any particular duty 
properly devolving upon a constable, and for that particular purpose the 
appointee shall be subject to the same obligations and receive the same 
fees. If such person is appointed to serve an attachment, execution, or 
order for the delivery of property, he shall, before levying upon the same, 
execute a bond to the state in a penal sum of not less than two hundred 
dollars, to be fixe J by the justice, with one or more freeholders as sureties, 
tobe approved by and filed with the justice making the appointment, and the 
usual official oath shall be indorsed thereon and signed. For any breach of 
such bond, any person injured thereby may bring action thereon in his own 
name, and recover the same damages as upon a constable's bond in like 
cases. [C.73, § 3630; R., §3973.] 

A special constable appointed under this perform a particular duty, but it cannot be 
section is not a peace officer within the mean- general, as to assist peace officers to seize 
ing of \ 5099. The appointment may be to liquors: Foster v. Clinton County, 51-541. 

SEC. 4590. No process to another county. No process can issue 
from a justice's court into another county, except when specially author* 
ized. [C.73, § 3631; R., § 3974; C. '51, § 2384.] 
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" Process," as here used, does not include the county in some cases: Klingel v. Palmer, 
original notices, which may be served out of 42-166. 

SEC. 4691. Sheriff and constable. The constable is the proper exec
utive officer in a justice's court, but the sheriff may perform any of the 
duties required of him. The powers and duties of the sheriff in relation to 
the business of the district court, so far as the same are applicable and not 
modified by statute, devolve upon the constable in relation to the justice's 
court. [C'73, § 3632; R., § 3975; C'51, §2385.] 

Sureties on the constable's bond are liable for the damages for an illegal arrest 
made by him: Tount v. Carney, 91-559. 

SEC. 4592. Just ice his own clerk. The justice shall be his own clerk 
and perform the duty of both judge and clerk. [C'73, § 3633; R., § 3976; 
C. '51, § 2386.] 

SEC. 4693. J u r y fees. Jury fees in justices' courts shall be taxed as 
part of the costs. [C. '73, § 3811; R., § 4154; C'51, § 2545.] 

SEC. 4594. Powers of successor. When the term of office of a justice 
of the peace expires, his successor may issue execution or renew execution 
in the same manner and under the same circumstances as the former justice 
might have done if his term of office had not expired. [C. '73, § 3634; R., § 
3977; C'51, § 2387.] 

SEC. 4695. Report of unclaimed wi tness fees. Each justice of the 
peace shall, on the first Monday in January and July each year, pay into the 
county treasury for the use of the county all fees of whatsoever kind in his 
hands at the date of payment and still unclaimed, and shall take from the 
treasurer duplicate receipts therefor, giving the title of the cause, the names 
of the witnesses, jurors, officers or other persons, and the amount each one 
is entitled to receive, one of which he shall file with the county auditor,who 
shall charge the amount thereof to the treasurer as so much county revenue, 
and enter the same upon the proper records as a claim allowed, and, on 
demand by the persons entitled to said fees, shall issue county orders for the 
amount due each person, respectively. [19 G. A., ch. 151, § 1; C. '73, § 3815.] 

SEC. 4596. Penal ty . Any failure to pay over to the county treasurer 
witness fees, as above provided, is a misdemeanor, and shall be prosecuted 
as provided by law. [C. '73, § 3816; R., § 352.] 

SEC. 4597. Fees of justice. Justices of the peace shall be entitled to 
charge and receive the following fees: 

1. For docketing each case in any action, except in garnishment pro
ceedings, fifty cents; 

2. For issuing each original notice, fifty cents; 
3. For issuing attachment or order for the delivery of property, twenty-

five cents; 
4. For drawing and approving bond, when required in any case, fifty 

cents; 
5. For entering judgment by confession after action brought, fifty cents; 
6. For entering judgment by confession before action brought, one 

dollar; 
7. For entering judgment by default, or on a plea of guilty, fifty cents; 
8. For entering judgment when contested, fifty cents; 
9. For additional when a jury is called, one dollar; 

10. For issuing venire for jury, twenty-five cents; 
11. For each subpoena in civil action, when demanded, twenty-five cents; 
12. For each oath or affirmation, except in proceedings connected with 

actions before him, five cents; 
13. For each continuance at the request of either party, fifty cents; 
14. For setting aside each judgment by default, fifty cents; 
15. For each information and affidavit, fifty cents; 
16. For each execution, renewal of execution, or warrant of any kind, 

fifty cents; 
17. For each bond or recognition, fifty cents; 
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18. For each mittimus or order of discharge, fifty cents; 
19. For each official certificate or acknowledgment, twenty-five cents; 
20. For making and certifying transcript, fifty cents; 
21. For trial of all actions, civil or criminal, for each six hours or frac

tion thereof, one dollar; 
22. For all money collected and paid over without action, five per cent. ; 

and for all money collected and paid over after action brought without 
judgment, two per cent., which shall be added to the costs. [C. 73, § 3804.] 

In default cases, where plaintiff is required 
to prove up his claim before getting judg
ment, the justice is entitled to both a trial 
fee and a fee for entering judgment: Shaw v. 
Kendig, 57-390. 

The justice is not entitled to the fee "for 
drawing and approving a bond when required 
in any case," when the bond is prepared by 
an attorney and handed to the justice merely 
to be approved and filed: McKay v. Malay, 
63-33. 

The justice cannot collect from the debtor 
the fees provided for collection of money 
without suit. Such compensation is not costs, 
but fees to be recovered from the party de
manding the service: Pennington v. Beedy, 
60-85. 

A contract whereby a justice agrees to ac
cept a less or a greater compensation than is 
prescribed by statute, or whereby he agrees 

SEC. 4698. Fees of constables. 
and receive the following fees : 

1. For serving any notice or civil process, on each person named 
therein, fifty cents; 

2. For copy thereof when required, ten cents; 
3. For serving attachment or order for the delivery of property, fifty 

cents; 
4. For traveling fees, going and returning by the nearest traveled 

route, per mile, five cents; 
5. For summoning a jury, including mileage, one dollar; 
6. For attending the same on trial, for each calendar day, one dollar; 
7. For serving execution, besides mileage, fifty cents; 
8. For advertising and selling property, seventy-five cents; 
9. For advertising without selling, twenty-five cents; 

10. For return of execution when no levy is made, ten cents; 
11. For serving each subpoena, besides mileage, fifteen cents; 
12. For posting up each notice required by law, fifteen cents; 
13. For serving each warrant of any kind, seventy-five cents; 
14. For attending each trial in a criminal case, for each calendar day, 

one dollar; 
15. For serving each mittimus or order of release, besides mileage, 

thirty cents; 
16. For serving a warrant for the seizure of intoxicating liquors and 

any other matter connected therewith, the same compensation as allowed a 
sheriff for a like service; 

17. For all money collected on execution and paid over, except costs, 
five per cent., which shall constitute part of the costs. [C. '73, § 3805.] 

Fees of a constable for serving an origi- tending a trial, where there is a plea of 
nal notice of suit in a court of record may be guilty and judgment thereon, and no evi-
taxedupascosts: Du Boise v. Babcock, 42-233. dence is introduced: Wheeler v. Clinton County. 

A constable is not entitled to a fee for at- 92-44. See also 84-602, 87-412. 

SEC. 4699. I n criminal cases. The fees contemplated in the two 
preceding' sections, in criminal cases, shall be audited and paid out of the 
county treasury in any case where the prosecution fails, or where such fees 

not to avail himself of the statutory mode for 
the collection of his fees, is contrary to public 
policy and void: HawJceyelns. Co. v. Brainard, 
72-130. 

A certificate or transcript filed by the jus
tice with the auditor for the purpose of secur
ing an allowance of his fees by the county 
does not constitute a certificate or transcript 
for which a fee may be charged: Hinesley v. 
Mahaska County, 78-312. 

The term " t r i a l " used in this section 
means the judicial determination of an issue 
of law or fact, raised by demurrer or plea, 
and a justice is not entitled to the trial fee 
where defendant pleads guilty, and nothing 
remains for the justice to do but to pronounce 
judgment. Although in such cases he may 
hear testimony in mitigation or aggravation 
of the punishment, this will not constitute a 
trial: Mathews v. Clayton County, 79-510. 

Constables shall be entitled to charge 
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cannot be made from the person liable to pay the same, the facts being cer
tified by the justice and verified by affidavit. [C. 73, § 3806.] 

In the absence of any statute, the suc- a certificate or transcript filed by him with 
cessor oí the justice who is entitled to fees the auditor for the purpose of securing- pay-
in state cases is not authorized to collect such ment by the county of his fees: Hinesley v. 
fees for him. They constitute a personal Mahaska County, 78-312. 
claim in his favor against the county: Labour The account must be made out in favor of, 
». Polk County, 70-508. and verified by, the person who claims the 

A justice is not entitled to tax up as costs fees: Hegele v. Polk County, 92-701. 

SEC. 4600. Accounting for fees. Justices of the peace and constables 
shall pay into the county treasury all fees collected in each year in excess of 
the following sums: In townships having a population of thirty thousand 
or more, justices, fifteen hundred dollars, constables, twelve hundred dollars; 
those having a population of twenty thousand and under thirty, justices, 
twelve hundred dollars, constables, one thousand dollars; those having a 
population of ten thousand and under twenty, justices, one thousand dol
lars, constables, eight hundred dollars; those having a population of four 
thousand and under ten, justices, eight hundred dollars, constables, six hun
dred dollars; in all other townships, justices, six hundred dollars, consta
bles, five hundred dollars. Each of said officers, except when the fees 
charged or taxed do not exceed one hundred and fifty dollars for justices of 
the peace, and one hundred dollars for constables shall, under oath, make 
quarterly reports to the board of supervisors, upon blanks furnished by the 
county auditor, of all fees charged or taxed and collected, the last quarterly 
report to be an annual report, including therein a summary of the three 
preceding ones, which last report shall also show that all fees and fines col
lectible by law have been received, such annual report to be made on the 
first Monday in January, and before the annual settlement shall be made, 
and accompanied with the receipts of the treasurer for all money paid in to 
him. Wher. the fees charged or taxed are less than the amount heretofore 
stated, annual reports only need be made. [25 G. A., ch. 74.] 
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TITLE XXIII. 
OF EVIDENCE. 

CHAPTER 1. 

OF GENERAL PRINCIPLES OF EVIDENCE. 

SECTION 4601. Witnesses—who competent. Every human being of 
sufficient capacity to understand the obligation of an oath is a competent 
witness in all cases, except as otherwise declared. [0.73, § 3636; R., 8 
3978; C'51, § 2388.] 

This section, in so far as it limits witnesses 
to human beings "of sufficient capacity to 
understand the obligation of an oath,"is not 
in conflict with Const., art. I, \ 4, such quali
fication being assumed therein; and where a 
little girl of less than nine years of age was 
not allowed to testify, it not appearing what 
other inquiry was made as to her capacity, 
the supi'eme court refused to interfere: Kil-
bum v. Mullen, 22-498. 

A person of sufficient capacity to under
stand the obligation of an oath is a compe
tent witness in any case, unless he is included 
in some of theexceptionsinthe statute: State 
v. Bainsbarger, 71-746. 

SEC. 4602. ' Credibility. Facts which have heretofore caused the exclu
sion of testimony may still be shown for the purpose of lessening its credi
bility. [C. 73, § 3637; R., § 3979; C. '51, § 2389.] 

The capacity of a witness twelve years of 
age to testify held sufficiently shown in a par
ticular case: State v. Severson, 78-653. 

The exceptions referred to in this section 
relate to restrictions placed upon the exami
nation of witnesses by § 4604 as to transac
tions with a person since deceased, and §4607 
as to communications between husbands and 
wives. Persons are competent witnesses re
gardless of their interest in or relation to the 
action and proceedings: Dysart v. Furrow, 
90-59. 

As to defendant in a criminal prosecution 
being a witness, see § 5484. 

As affected by religious belief: Lack of 
belief in God, or future conscious existence, 
does not render a witness incompetent, nor 
does it render incompetent a party's dying 
declaration; but proof of such fact is admis
sible to lessen the credibility of his testi
mony or of such declaration: State v. Elliott, 
45-486. 

The fact that a witness does not believe 
in a God, and that He will reward or punish 
us according to our deserts, may be shown as 
affecting the credibility of the witness, but 
it is erroneous to confine the evidence to a 
belief in future rewards and punishments: 
Searcy v. Miller, 57-613. 

The facts as to belief are not to be brought 
out by cross-examination, but by proof of 
declarations, etc. : Ibid. 

A witness cannot be required to testify 
to his want of belief in any religious tonet 
nor to divulge his opinions on matters of 
religious faith for the purpose of affecting 
his credibility by showing that he does not 
believe in a future conscious state of exist
ence: Dedric v. Hopson, 62-562. 

As affected by mental condition: The 
credibility of a witness may be impeached 
by showing an abnormal condition of the 
mind, caused by disease or habits which 

Interest. 

impair the memory: Alleman v. Stepp, 52-626. 
The fact that a witness was under the in

fluence of liquor at the time of the occur
rence with reference to which he testifies 
will not destroy the credibility of his testi
mony with reference thereto, although it 
will undoubtedly impair it, and if he is cor
roborated as to the occurrences, or his recol
lection appears distinct and clear, he may 
be entitled to belief: State v. Castello, 62-404. 

Where dying declarations were intro
duced, it was held error to instruct the jury 
that the fact that at the time the circum
stances referred to occurred, and the delara-
tions were made, the deceased was intoxi
cated, should not be taken into account as 
affecting the credibility of such evidence: 
State v. Nolan, 92-491. 

Interest: It is always permissible to show 
the interest of a witn _ss in the event of the 
suit in order that due ' eight may be given to 
his testimony. Theref qt'e, where an attorney 
was called as a witness, it was held proper to 
ask him if his compensation as an attorney 
depended upon a recovery in the case: Har
rington v. Hamburg, 85-272. And see notes to 
next section. 

Credibility as affected by interest in 
criminal cases, see notes to \ 5483. 

SEC. 4603. Interest. No person offered as a witness in any action or 
proceeding in any court, or before any officer acting judicially, shall be 
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excluded by reason of his interest in the event of the action or proceeding, 
or because he is a party thereto, except as provided in this chapter. [C. 73, 
§3638;R., §3980.] 

Under our statute the interest of a witness 
does not disqualify him, but can only be 
shown for the purpose of lessening his cred
ibility, but the rules relating to the admissi
bility of evidence showing the interest of the 
witness are the same as at common law: 
Erickson v. Bell, 53-627. 

Therefore, held, in accordance with the 
rule of the common law, that testimony to 
establish declarations of a witness, to the ef
fect that he is interested in the event of the 
suit, is not admissible: Ibid. 

Interest of a witness in behalf of one of 
the parties should be considered as affecting 
his credibility and for no other purpose: 
Holloway v. Griffith, 32-409. 

SEC. 4604. Transaction with person since deceased. No party to 
any action or proceeding, nor any person interested in the event thereof, 
nor any person from, through or under whom any such party or interested 
person derives any interest or title by assignment or otherwise, and no hus
band or wife of any said party or person, shall be examined as a witness in 

f regard to any personal transaction or communication between such witness f 
and a person at the commencement of such examination deceased, insane or I 
lunatic, against the executor, administrator, heir at law, next of kin, assignee, 
legatee, devisee or survivor of such deceased person, or the assignee or guard
ian of such insane person or lunatic. But this prohibition shall not extend 
to any transaction or communication as to which any such executor, adminis-
trator,heiratlaw, next of kin, assignee, legatee, devisee, survivor or guardian 
shall be examined on his own behalf, or as to which the testimony of such 
deceased or insane person or lunatic shall be given in evidence. [C. 73, § 
3639; R., § 3982.] 

Constitutionality: This section is not un
constitutional as in violation of the provision 
of Const., art 1, $ 4, with relation to compe
tency of witnesses. Under the constitutional 
provision it is still competent for the legis
lature to declare that interest in the event 
of a suit shall or shall not disqualify the wit
ness: Karney v. Paisley, 13-89; Donnell v. 
Braden, 70-551. 

To what actions the provision is ap
plicable: The disqualification provided for 
in this section is not limited to actions 
brought by an executor, assignee or guard
ian, but applies also in actions against such 
parties. I t extends, however, only to cases 
where the witness is examined as against 
such executor, assignee or guardian, and not 
to cases where he is examined by such party: 
Leasman v. NichoUon, 59-259. 

This section is applicable to a controversy 
between the heirs of deceased: Neab v. Neas, 
61-641. 

Where an administrator, though a party, 
was not a necessary party, and the suit was 
dismissed as to hiin, held, that the testimony 
of plaintiff as to a personal transaction be
tween himself and decedent was competent: 
Campbell v. Mayes, 3B-9. 

The section is not applicable in an action 
against an administrator de bonis non where 
the transaction, as to which the witness is 
called, to testifry was with a prior adminis
trator since deceased; Dunne v. Dee'ry, 40-251. 

The jury may properly be instructed to 
consider the interest of a witness, his hopes 
and fears, etc.; and in an action against a 
railway, held, that such instruction was not 
erroneous as tending to reflect upon the cred
ibility of railroad employes: Hatfield v. Chi
cago, B. I. & P. B. Co., 61-434. 

Held proper on cross-examination to show 
that the witness was a bondsman for the party 
by whom he was called, that fact being one 
proper to be considered by the jury in de
termining what weight and credit ought to 
be given to his testimony: State v. Calkins, 
73-128. 

One who is an executor de son tort is not 
entitled to the protection of this section, as 
applicable to executors or administrators: 
French v. French, 84-655. 

While the widow, in case the deceased 
has not made a will or in case she has not 
accepted the benefit of the will, is not a leg
atee or heir of her deceased husband, she is 
next of kin, within the meaning of this sec
tion: Ibid. 

The widow of decedent is next of kin 
within the meaning of this section: Clarke v. 
Boss, 65 N.W., 340. 

But the action must be by or against the 
legatee or next of kin as such, and not in an 
individual capacity. (French v. French, 84 
Iowa, 655, distinguished): Ibid. 

Where a married woman is in possession 
of and claims real property under an alleged 
oral contract with one who is deceased, in an 
action to subject the property to the pay
ment of a judgment against an heir of the 
deceased, the evidence of herself and hus
band is competent ta prove the oral contract, 
the judgment creditor not being one of the 
persons designated by this section: Drake v. 
Painter, 77-731. 

The word '• survivor" is usually applied 
to the longest lived of two or more partners 
or trustees, and has been applied in some 
cases to the longest lived of joint tenants, 
legatees, and others having a joint interest 
in anything. But it has no application to 
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persons related as principal and agent, and 
this section does not preclude the testimony 
of a party with reference to a transaction 
had with an insurance agent since deceased, 
in an action brought upon a policy of insur
ance procured through such agent: Beynolds 
v. Iowa & Neb. Ins. Co.,80-563. 

Evidence of personal transactions with an 
agent since deceased is competent in an ac
tion against his principal: Bellows v.'Litch
field, 83-36. 

Where the plaintiff sought to recover 
from the husband items of family expense 
under a contract made with the wife, since 
deceased, held, that the plaintiff could not 
testify with reference to such contract: 
Gavin v. Bischoff, 80-605. 

In an action by a personal representative 
involving the title to land, where defendant 
and his wife testified that by an oral con
tract with the deceased they had purchased 
and paid for the land, held, that such evi
dence was incompetent: Cochrane v. Brecken-
ridge, 75-213. 

This section does not apply in a proceed
ing to establish a claim against an estate by 
one who, though an heir of the deceased, 
does not claim as heir but as creditor: Har
row v. Brown, 76-179. 

The provisions of this section have no 
application in an action against an executor 
to hold him personally liable on a contract 
purporting to be executed in behalf of the 
estate, but not binding on the estate because 
not approved by the probate court. The 
statute is intended for the protection of the 
estates of deceased and disabled persons or 
their privies or representatives who succeed 
to their rights: Clark v. Ross, 65 N.W., 340. 

In a controversy between creditors as to 
which was entitled to property in the hands 
of an administrator, who was joined as a 
party defendant, held, that the case was not 
one in which such administrator was a party, 
so as to prevent one of the creditors who 
was a party to the suit from testifying as to 
transactions with decedent: Gordon v. Ken
nedy, 36-167. 

While the hearing of exceptions to the 
report of executors is not the trial of an 
issue yet it is a proceeding in probate which 
is adversary in its character, and the pro
visions of this section are applicable thereto: 
Bollinger v. Connable, 69 N. W., 438. 

In a particular case, held, that this section 
was not applicable: Cahalan v. Cahalan, 82-
416. 

Who excluded as parties: This section 
excludes as to certain matters the testimony, 
first, of parties to the action, and, secondly, 
of persons interested therein; that a party is 
shown not to have any interest in the matter 
will not render him competent: Williams v. 
Barrett, 52-637. 

The testimony of a party to an action 
brought by an heir or administrator and re
lating to a personal communication between 
himself and deceased is not competent, al
though such party has no interest in com
mon with the other defendants against such 
heir or administrator: Burton v. Baldwin, 61-
283. 

Where one of the parties defendant in an 

action by an administrator had entered into 
a stipulation for judgment against him to a 
particular amount, held, that he was no longer 
a party to the action in such sense as to be 
disqualified from testifying under the sec
tion, although judgment had not yet been 
formally rendered: Conger v. Bean,^ 58-321. 

What interests sufficient to disqualify: 
The interest of an administrator no longer 
disqualifies him from testifying in an action 
to which he is a party. But if the adverse 
party is an executor, so as to bring the case 
within the statutory provision heretofore 
given, the administrator cannot testify: 
Schmid v. Kreismer, 31-479. 

The interest which disqualifies must be a 
legal, certain and immediate interest. If it 
be a doubtful one, the objection goes to the 
credibility of the witness: Birge v. BMnehart, 
36-369. 

The true test of such interest is that the 
witness will either gain or lose by the direct, 
legal operation and effect of the Judgment, or 
that the record will be legal evidence for or 
against him in some other action. If the in
terest is of a doubtful nature, the objection 
goes to the credit of the witness and not to 
his competency: Wormley v. Hamburg, 40-22.. 

The interest contemplated as sufficient to 
exclude a witness is such as would, at com
mon law, disqualify him. Where the wit
ness has equal interest on both sides, he will 
not be disqualified: Goddard v. LefflngweU, 
40-249. 

The interest sufficient to disqualify must 
be present, certain and vested. It will not 
be sufficient that at a prior time the witness 
might nave been the holder of an equitable 
interest in the property in controversy: Zerbe 
v. Beigart, 42-229. 

Next of kin under this section include 
relations by marriage who are entitled by 
law to a distributive share in the estate of 
the decedent. Therefore, held, that in a suit 
against the husband on a note, signed jointly 
by himself and his wife, since deceased, 
evidence of the person who is in reality the 
party plaintiff in interest with reference to 
the facts and circumstances relating to the 
execution of the note by the wife was not 
admissible: Campbell Banking Co. v. Cole, 89-
211. 

In an action by an administrator against 
a person to recover property of the estate 
wrongfully appropriated, an heir of decedent 
who would be entitled to a distributive share 
of the estate not required for the payment 
of debts is an interested witness unless it 
appears that the estate is insolvent: Jeers o. 
leers, 61-721. 

In such case a mere disclaimer by the 
witness of any interest in the estate will not 
render him competent, as such disclaimer 
will not operate to release his interest: Ibid. 

In an action by the widow and administra
tr ix of a deceased person to recover from the 
heirs property claimed to belong to the 
estate, testimony of the heirs as to a gift to 
them of the property by deceased during his 
lifetime is not admissible: Samson v. Samson, 
67-253. 

In such case, held, that the husband of one 
of the heirs, who was present during the 
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transaction, and, at his wife's request, joined 
with her in an undertaking to make pay
ments to her father in consideration of the 
property received, was not a competent wit
ness as to the transaction: Ibid. 

But the wife of one the heirs, who was 
present at the time of the transaction with 
such heir, but was not a party to such trans
action, lieid a competent witness: Ibid. 

In an action by an executor to recover 
property given by decedent to a son during 
his lifetime, it being claimed that such 
transfer was produced by undue influence, 
lueld, that the wife of decedent was not com
petent to testify with reference to the trans
action, but that other sons having no interest 
in the suit were competent witnesses: Muir 
v. Miller, 82-700. 

It is not sufficient that the witness be an 
interested party, but his testimony must be 
in regard to a personal transaction or com
munication between him and deceased, in 
order to bring the case within this section: 
Farmers', etc., Bank v. Creveling, 84-677. 

Where suit was brought against one of 
three partners on a partnership debt, held, 
that one of the other partners, though not a 
party to the suit, was so far interested in the 
result of the action that he was incompetent 
to testify to a personal transaction between 
himself and the deceased partner: Oiesecke, 
etc., Mfg. Co. v. Seevers, 85-685. 

In a controversy between the executors 
of the estate of the deceased person and a 
debtor who claims release of the indebted
ness from deceased by written instrument, 
the testimony of a third person, to whom 
such releases were delivered by deceased, 
with reference to the transaction, is not in
competent under this section: Toms v. Beebe, 
90-612. 

In an action by a person claiming as heir 
against defendants claiming title to property 
of deceased through a sheriff's sale, held, 
that one of such defendants was not a compe
tent witness as to a personal transaction with 
deceased tending to show an abandonment 
of the homestead right in the property sold: 
Baker v. Jamison, 73-698. 

In an action by a corporation against the 
executor of the decedent, held, that a stock
holder of plaintiff could not be allowed to 
testify as to a contract between plaintiff and 
deceased: First Nut. Bank v. Owen, 52-107. 

The statute is not to be construed as ap
plicable only to witnesses who are interested 
in favor of the party introducing them: Don-
nell v. Braden, 70-551. 

A person whose liabilities would not be 
affected by the result of the action, held not 
incompetent to testify under this section: 
Fuller v. Lendrum, 58-353. 

Under a corresponding provision (Rev., 
\ 3982), which excluded the evidence of the 
adverse party in a suit by or against an ex
ecutor, as to facts transpiring before dece
dent's death, lield, that the payee of the note 
in controversy, who had transferred it to the 
plaintiff as a good faith purchaser before 
maturity,had no interest in an action brought 
thereon against the administrator of the 
maker of the note such as to disqualify him 
from testifying: Burroughs v. McLain, 37-189. 

The facts in a particular case lield not to 
show any interest on the part of a witness 
disqualifying him to testify as to admissions 
made to him- by deceased: Bixleu v. Wormlev, 
44-347. 

What deemed personal transactions: I t 
is only as to personal transactions between 
himself and deceased that a party is prohib
ited from testifying: Syplier v. Savery, 39-258, 
264; Haverly v. Alcott, 57-171. 

The question as to what is a personal 
transaction must be determined largely by 
the facts peculiar to each case: In re Brown's 
Estate, 92-379. 

The payment of a note to the deceased is 
a personal transaction within the meaning 
of this section: Williams v. Brown, 45-102. So 
is the delivery of a deed from witness to de
cedent: Wood v. Brolliar, 40-591. 

In an action by an administrator against 
a surety on a note, held, that the wife of de
fendant was a competent witness as to trans
actions between the deceased and her hus
band: Anchampaugh v. Schmidt, 77-13. Over
ruling S. C., 72-652. 

This section does not prohibit the testi
mony of the party nor of the husband or wife 
of the party in regard to transactions and 
communications in which the witness took 
no part: Erusha v. Tomash, 67 N. W., 390. 

In a suit against the wife in respect to the 
homestead for the purpose of enforcing a 
claim under a conveyance of the same in 
which she joined with the husband, her tes
timony as to what was said to her by her 
husband at the time of the conveyance, he 
being since deceased, is not admissible: Pal
mer v. Palmer, 62-204. 

Where a defendant, in an action by an 
executor on a note, attempted to show that 
such note was not the property of deceased, 
but of a third person, for whom deceased 
acted as agent, for the purpose of rendering 
admissible evidence by defendant of pay
ment made to deceased on such note, field, 
that such evidence of payment was not to be 
received until defendant had satisfied the 
court of the relation of agency as claimed: 
Williams v. Brown, 45-102. 

The testimony of an heir is not incompe
tent as to conversations which he heard be
tween deceased and defendant: Sweezey v. 
Collins, 40-540. 

Evidence of a party with reference to a 
conversation in his presence is not excluded: 
Leipird v. Stotler, 66 N.W., 150. 

The personal transactions and communi
cations which, under this section, may not be 
testified to by the wife are those had between 
her and the deceased personally. She is not 
incompetent to testify thereto if had between 
the deceased and her husband; therefore, 
held, that she might testify in regard to con
versations between her husband and deceased 
as to which she was a mere listener: Johnson 
v. Johnson, 52-586. 

The section does not forbid testimony as 
to personal transactions and communications 
between deceased and another person than 
the witness. The personal transaction or 
communication mustToe had with the witness 
in order to make his testimony inadmissible: 
Lines v. Lines, 54-600. 
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This section does not prevent one party to 
a suit testifying to a conversation between 
the deceased and a co-party : /Smith v. James, 
72-515. 

A witness may, notwithstanding the pro
visions of this section, testify as to matters, 
knowledge of which is acquired without con
nection with the deceased person, fcuch, for 
instance, as letters between the deceased and 
a party to the suit: Gable v. llainer, 83-457. 

The testimony of a witness in an action 
against an executor that a certain instrument 
was in the handwriting of the deceased, such 
testimony being based on the general knowl
edge of the handwriting of deceased, held 
not to pertain to a personal transaction 
within the provisions of this section: Sankey 
v. Cook, 82-125. 

The statute does not exclude the proof of 
facts from which by inference other facts 
may be found: McElhenney v. Hendricks, 82-
657. 

In an action by an administrator, held, that 
defendant was not incompetent as a witness 
to testify as to the payment of money to a 
third person upon a lien as to which deceased 
appeared also to have made payment, the 
transaction being with the third person and 
not with deceased: Wormlcy v. Hamburg, 46-
144. 

The doing of certain acts in the presence 
of deceased, not depending for their value as 
evidence upon his presence, held not to be a 
personal transaction with hi;n in such sense 
as to prevent the wife of the party from testi
fying in respect thereto: Dougherty v. Deeney, 
41-19. 

In an action by an administrator against 
defendant to recover a subscription alleged 
to have been paid by deceased to trustees and 
by said trustees to defendant, held, that de
fendant was a competent witness as to the 
transaction between himself and such trus
tees: Sypher v. Savcry, 39-258. 

That a party defendant, in an action by 
an administrator, after stating that he signed 
the note sued on in his own house, was al
lowed to state who were in the house at that 
time, was held not error under this section: 
Conger v. Bean, 58-321. 

In an action by an administrator on a note 
executed to intestate, the party executing 
the note is not precluded from testifying as 
to the date on which the note was actually 
made: Barlow v. Buckingham, 68-169. 

In an action against an administrator on 
a note claimed to have been given by de
cedent to plaintiff for labor performed by 
plaintiff's wife for deceased, lield, that testi
mony of the wife respecting the amount of 
labor performed by her for deceased was not 
admissible: Ashworth v. Grubbs, 47-353. 

Where it is sought to recover against an 
administrator for work done, etc., with the 
knowledge or assent of deceased, in such way 
as to raise an implied promise, the party 
seeking to recover cannot give evidence of 
the work done: Peck v. McKean, 45-18: Smith 
V. Johnson, 45-308; Wilson v. Wilson, 52-44. 

Where it was sought to show that the 
daughter,- who had rendered • services as 
housekeeper and nurse to her father during 
his lifetime, had not reoèived compensation 

therefor, held, that her testimony that she 
had never been paid by her father was not 
admissible: Bidler v. Bidler, 93-347. 

Where a child seeks to recover compen
sation from the estate of a deceased parent 
for services rendered under express agree
ment for compensation, such child cannot be 
allowed to give evidence as to the kind or 
character of the work done, as such evidence 
would tend to prove a contract between her
self and parent: Cowan v. Musgrave, 73-384. 

In an action by the wife of deceased upon 
a note executed to her in a settlement be
tween deceased and defendant, held, that 
evidence of defendant as to what occurred 
at the time of such settlement was not ad
missible: Wilcox v. Jackson, 51-208. 

Where plaintiff proposed to prove upon 
his own testimony, in an action against an 
administrator for services alleged to have 
been rendered decedent under contract, that 
he had never received payment for such 
services, held, that the evidence was prop
erly rejected: Van Sandt v. Cramer, 60-424. 

The provision of this section which pro
hibits the party to an action from being ex
amined as a witness in regard to any per
sonal transaction or communication between 
such witness and a deceased person in an 
action against the executor of such person, 
applies to the testimony of such party with 
reference to an express as well as to an im
plied contract, and therefore covers a case 
where it is sought to recover for services 
claimed to have been rendered to deceased 
under an express agreement for compensa
tion: Herring v. Herring's Estate, 62 N.W., 
666. 

An heir who claims credit in the distribu
tion of the estate for improvements made 
upon property belonging to decedent is not 
a competent witness to testify as to the per
formance of the services and the payment of 
money for such improvements: Ballinger v. 
Connable, 69 N.W., 438. 

The object of this statute is to prevent a 
party or person interested in a, suit from hav
ing the advantage of testifying to personal 
transactions or communications against an 
adversary whose lips are sealed by death and 
could not answer; therefore, held, that in an 
action in probate by a son to recover upon 
implied contract for services rendered in 
supporting the father during his lifetime 
evidence was admissible as to the condition 
of his father and the care and attention 
which he required, it being carefully re
stricted so as not to include what the witness 
did or was required to do: Marietta v. Mari
etta, 90-201. 

This case differs from others in that the 
evidence admitted would not in itself give 
rise to any implied contract: Ibid. 

A party to a contract with deceased is 
not precluded from testifying as to whether 
ho has or has had in his possession or under 
his control such written contract: Stevens v. 
Witter. 88-636. 

But he could not testify as to the terms 
and conditions of a contract entered into be
tween him and deceased.- A written con
tract may_ be a personal transaction Within 
the meaning of this statute: Ibid. 
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This section does not render incompetent 
the testimony of a party to a transaction 
with a person since deceased with reference 
to the account books, in which he has made 
charges against such deceased person, for 
the purpose of laying the foundation for the 
introduction of such book's in evidence: 
Dysart v. Furrcnc, 90-59. 

Personal transactions and communica
tions as contemplated by this section are 
transactions and communications between 
the parties of which both must have personal 
knowledge: Ibid. 

By a " personal transaction " the statute 
means some business or negotiation between 
two or more individuals: Martin v. Shannon, 
92-374. 

Therefore, held, that it was not error in a 
proceeding to establish a claim against an 
estate for a stock of goods sold ,to deceased 
which plaintiff had previously bought from 
another person, to allow plaintiff to testify 
as to what goods which formerly belonged to 
such third person he had seen in the posses
sion of deceased: Ibid. 

The fact that proposed evidence would 
tend to establish liability will not prevent 
its being admissible in such cases, provided 
it is of a fact resting outside of and inde
pendent of any personal transaction: Ibid. 

This section does not relate to a state
ment of a witness made by observation as to 
the condition of the person since deceased, 
with reference to capacity to make a will: 
Kosteleckyv. Scherhart, 68 N.W., 591. 

Testimony of relatives as to testator's 
general manner and conduct in his family is 
not inadmissible as tending to show his lack 
of testamentary capacity, although such rela
tives are parties interested in contesting the 
will: Becer v. Spangler, 93-576. 

One who is named in a will as legatee 
comes within the provisions of this section 
when called as a witness on the probate of a 
will. He does not become a legatee merely 
from the time the will is probated: In re 
Goldthorp's Estate, 62 N. W., 845. 

Conversation with the deceased on which 
a witness proposes to predicate an opinion 
as to whether deceased had testamentary 
capacity is a transaction or communication 
within the meaning of this section: Ibid. 

But facts ascertainable from observation 
aione are not considered personal transac
tions, and a witness who would be disquali
fied to testify as to a personal transaction 
with deceased may testify to the mental con
dition of decedent in so far as such testimony 
is based upon observation of the appearance, 
conduct, manner and habits of deceased: 
Ibid. 

Where the son of testator contested the 
validity of the father's will on the ground 
that such testator was mentally incompetent 
to execute a valid will, and that the will was 
executed under undue influence, held, that he 
was not incompetent by this section from 
testifying as to the father's mental condition 
and the undue influence brought to bear 
upon him in the execution of the will: Sim 
v. Bussell, 90-650. 

"Where it is sought to show want oí men
tal capacity and undue influence for the pur

pose of setting aside a will, by reason of a 
bequest to a porjon, not a relative, in whose 
family testator lived and was cared for prior 
to and at the time of making the will, testi
mony of the wifeot legatee as to the general 
manner and conduct of the testator while 
living in the family is not incompetent under 
this section: Denning v. Butcher, 91-425. 

To be a personal transaction in such case, 
the matter testified about must have in
volved some act by or between the two par
ties, or some act by one party for the benefit 
or detriment of another, and in which the 
other was in some way interested, and the 
testimony of the wife as to what she saw and 
the conversations she heard between the 
testator and persons other than herself or 
her husband would be admissible: Ibid. 

Acts and conduct of legatees in a will 
towards testator do not constitute a personal 
transaction between legatee and testator as 
to which the legatees cannot be called to 
testify in a proceeding to probate the will: 
Parsons v. Parsons, 66-754. 

The husband of the legatee under the will 
is a competent witness to testify as to the 
mental condition of testator. Such condi
tion does not relate to a personal transaction 
within the meaning of this seetion: Severin 
v. Zack, 55-28. 

I t is not necessary that the testator should 
proclaim or state to the subscribing wit
nesses to his will that the instrument is his 
will. And it is wholly unnecessary that 
there should be any personal transaction 
between the testator and the subscribing 
witnesses: Bates v. Officer, 70-343. 

In particular cases, Mid, that the facts 
testified to by witnesses did not involve a 
transaction between the witness and decedent 
within the meaning of the section: Mayes v. 
Turley, 60-407; Miller v. Dayton, 57-423. 

In rebuttal: A plaintiff coming within 
the terms of this section cannot testify as to 
personal transactions between himself and 
deceased, even to rebut the testimony of de
cedent's widow: Canaday v. Johnson, 40-587. 

Removal of prohibition by testimony of 
administrator, heir, etc.: The prohibition 
prescribed in this section does not extend to 
any transaction as to which the administrator 
has been examined in his own behalf: Ivers 
v. Ivers, 61-721. 

In an action by a husband against the heirs 
of his deceased wife to set aside a convey
ance made by him to her during her lifetime, 
held, that the fact that defendant was intro
duced as a witness would only remove the 
prohibition against the testimony of plaintiff 
with reference to such transactions as were 
testified to by defendant: Wood v. Brolliar, 
40-591. 

The fact that ¡ he executor or administra
tor testifies as to one transaction does not 
entitle the opposite party to testify in refer
ence to other transactions with the decedent: 
Luehrsmann v. Hoings, 60-70S. 

Where the executor or administrator of 
deceased testifies with reference to a per
sonal transaction between the deceased and 
the claimant against the estate, such claim
ant may testify only with reference to the 
transaction as to which testimony is giveh by 
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such administrator or executor: Clarity v. 
Sheridan, 91-304. 

Where a check issued by deceased is put 
in evidence in behalf of the estate, it does 
not constitute the testimony of the de
ceased within the meaning of this section so 
as to admit evidence of the claimant who re
ceived such check as to what the check was 
given for: In re Bvown's Estate, 92-379. 

The administrator having testified in such 
case that the check was in the handwriting 
of deceased, and that the name indorsed on 
the back of it was the handwriting of claim
ant, claimant would be permitted to testify 
touching such matters, but nothing further; 
moreover, such testimony would not be as to 
a personal transaction. Therefore, held, that 
in such case a claimant could not testify 
with reference to whether certain memo
randa were on the check when delivered to 
him by deceased (the court being divided): 
Ibid. 

The contestants of a will, in an action to 
probate the same, having testified only as to 
their relations with deceased, held, that it 
was not competent for one of the proponents 
to testify as to matters proposed to be proved 
by him: Sisters of Visitation v. Glass, 45-154. 

The statute contemplates that when the 
administrator or other representative of the 
deceased testifies as to a personal transaction 
and describes it, then a party may also testify 
in relation thereto and give his version of 
the transaction; but the fact that the ad
ministrator refers to a personal transaction 
as possible does not open the way for the ad
mission of such testimony: In re Estate of 
Edwards, 58-41. 

When the executor testifies in his own be
half, but not as to a personal transaction, and 
his testimony is not adverse to the opposite 
party, the fact of his being a witness does 
not remove the prohibition as to personal 
transactions: Ibid. 

Where the administrator testifies as to 
transactions between defendant and deceased 
raising an implied promise or obligation on 
the part of defendant to pay, defendant may 
testify as to what the real arrangement was 
in relation thereto: Bailey v. Keyes, 52-90. 

Where a deposition is incompetent by 
reason of the interest of one of the parties to 
the suit, and the action is afterwards dis
missed as to that party, it will become com
petent as to the others. The common-law 
rule as to the competency of a witness, by 
which his deposition, if incompetent on ac
count of interest at the time it was taken, 
will always remain incompetent, will not ap
ply: Campbell v. Mayes, 38-9. 

But if the testimony of the witness is in
competent, when taken, by reason of his be
ing a party, it is not adminsible although at 
the time it is oltcred the status of the witness 
has changed and he is no longer a party: 
Bin-ton r. Baldwin, (11-283. 

The objection und j r this section ii not to 
the competency of the witness but to the 
competency of the testimony: I bid. 

Under previous statutory provisions 
(Rev., I 3982, which differed materially from 
the present section), the administrator of a 
decedent was not incompetent as a witness 

to testify in an action brought by him to re
cover from another possession of property of 
such decedent: Bradley v. Kavanayh, 12-273. 

So in a proceeding against an estate to 
enforce a claim the administrator was held 
competent: Stiles v. Botkin's Estate, 30-60. 

The widow of' decedent was held not in
competent to testify in an action against the 
administrator of decedent to recover com
pensation for support furnished to such widow 
during the lifetime of such decedent: Romans 
v. Hay's Adm'r, 12-270. 

And therefore defendant in a replevin 
suit for goods taken on attachment was not 
placed in such a position by the death of the 
plaintiff in the attachment suit that he be
came incompetent as a witness: Bevan v. 
Hoyden, 13-122. 

Where an action was pending against a 
defendant, who subsequent y died, and whose 
administrator was then substituted, held, that 
a deposition of plaintiff taken before defend
ant's death was not admissible in evidence: 
Quick v. Brooks, 29^84. 

Also lield, that the statute was not appli-
caple to a case where the person deceased 
was merely a trustee and the person bene
ficially interested was living: Watson v. Rus
sell, 18-79. 

The fact that matters sought to be proved 
by a witness who is defendant in a suit 
brought against him as surveying partner 
for contribution, by the administrator of his 
deceased partner, are connected with trans
actions of the firm, and that the surviving 
member is a witness, cannot have effect to 
annul the statutory provisions with reference 
to such testimony: Hosmer v. Burke, 26-353. 

In an action between a surviving member 
of a partnership and a creditor of a deceased 
member, held, that defendant was not incom
petent to testify as to a personal transaction 
between him and such deceased member: 
Brown v. Allen, 35-306. 

In an action by an assignee in bankruptcy 
of a surviving partner against a supposed 
debtor of the firm, held, that defendant was 
not prohibited from testifying as to personal 
transactions with the deceased partner: Rud-
dick v. Otis, 33-402. 

Where in an action against an executor 
the only question was as to the amount of 
money contained in an express package 
which never reached the deceased, the testi
mony of plaintiff was competent to prove the 
amount of money contained in such package 
when deposited by him in the express office, 
such evidence, for the specific purpose for 
which it was offered, being competent from 
the necessity of the case: Sykes v. Bates, 26-
521. 

In an action against the executor of a de
ceased person, laid, that the wife of plaintiff 
was not incompetent, the exclusion of the 
•wife as a witness against her husband not 
ha\ ing been made on the ground of interest; 
Wendcling v. Bcsser, 31-248. 

Parties who were competent witnesses at 
common law in the cases referred to in the 
statutory provision are not rendered incom
petent by it: Cummins v. HulVs Adm'r, 35-
253. . 

And therefore evidence of a party to facts 
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ate to exclude the testimony of a party who 
was made a competent witness by statute, as 
to proof of usury in a contract: Rinehurt v. 
Buckingham, 34-409. 

and circumstances relating to the loss of a 
paper was held receivable as preliminary 
proof in order to warrant secondary proof of 
its contents: Keech v. Cowles, 34-259. 

The statutory provisions held not to oper-

SEC. 4605. Depositions taken conditionally. Any person may have 
his own deposition, or that of any other person, read in evidence in all cases 
where his evidence would be incompetent by the provisions of the preced
ing section, by causing it to be taken, either before or after action is brought, 
during the lifetime or sanity of the person against whose executor, heir or 
other representative the same is to be used, if such deposition shall have been 
taken and filed ten days prior to the death or insanity of such person. If 
after action is brought, such deposition may be taken in the usual manner; 
if before, then the same may be taken de bene esse, as provided by law. [C. 
73, § 3640.1 

SEC. 4606. Husband or wife as •witness. Neither the husband nor 
wife shall in any case be a witness against the other, except in a criminal 
prosecution for a crime committed one against the other, or in a civil action 
or proceeding one against the other, or in a civil action by one against a 
third party for alienating the affections of the other; but in all civil and 
criminal cases they may be witnesses for each other. [15 G. A., ch. 33; C. 
73, §3641; R., §3983; C. '51, § 2391.] 

Where husband and wife are joint defend
ants, the wife may be called to testify for 
plaintiff. In such case she is not a witness 
against her husband, within the meaning of 
this section: Bicharás v. Burden, 31-305. 

A wife, summoned as garnishee in an ac
tion against her husband, is not exempt from 
answering interrogatories touching her in
debtedness to him. The subjection of such 
indebtedness to the payment of claims against 
him cannot be regarded as against his in
terests: Thompson v. Silvers, 59-670. 

In an action against a wife to subject 
property conveyed to her by her husband to 
the payment of his debts, the husband is not 
a competent witness to testify, for the pur
pose of defeating such conveyance, that he 
was insolvent at the time the conveyance was 
made. There is no warrant for engrafting 
upon the statute the rule that the husband 
may be allowed to testify against his wife if 
his testimony is against himself also: Ste
phenson v. Cook, 64-265. 

The husband or wife, as the case may be, 
is a competent witness against the other in a 
prosecution for adultery: State v. Bennett, 
31-24; State v. Hazen, 39-648. 

In a prosecution for adultery the wife is 
a competent witness to prove the marriage: 
State v. Hazen, 39-648. Also in bigamy, which 
is a crime by the one against the other within 
the meaning of the statutory provision: iSíaíe 
v. Sloan, 55-217; State v. Hughes, 58-165. 

Incest on the part of a husband is a crime 
against the wife in such sense that she is a 
competent witness to prove the offense: State 
v. Chambers, 87-1; State v. Hurd,10 N.W., 613. 

Statements of the wife showing the guilt 
of her husband of a crime with which he is 
charged may be proved for the purpose of 
impeaching her evidence in his favor, but 
not as independent evidence: State v. Davis, 
74-578.-

The wife of one of two defendants charged 
with the commission of a crime, who are 
tried separately, is a competent witness for 
the state as against the other defendant, she 

not being examined as to any communication 
made by her husband to her: State v. Mains-
bar ger, 71-746. 

Under Rev., <j 3983, which prohibited the 
husband or wife being witnesses for or 
against each other, except in criminal cases, 
held, that this was a privilege which rested 
with the other party to the marriage rela
tion, and might be waived by such party un
der Rev., I 3986 (see last clause of § 4608), 
and was not intended for the benefit of the 
opposite party in the suit: Suss v. Steamboat 
War Eagle, 14-363; Blake v. Graves, 18-312 
(explaining Karney v. Paisley, 13-89.) 

In a particular case, held, that the wife in 
her testimony had so far waived objection to 
her husband's testifying that he was prop
erly permitted to do so as against her: JUstey 
v. Fuller Implement Co., 82-678. 

The objection that the wife was a witness 
against her husband before the grand jury, 
upon the finding of an indictment, cannot be 
raised for the first time after conviction upon 
such indictment: State v. Houston, 50-212. 

Testifying for or against herself and the 
heirs, by a widow, after the death of the hus^ 
band, is not the same as testifying for or 
against the husband if alive, nor is her evi
dence as to a conversation had between plain
tiff and her husband inadmissible on the 
ground of confidential communications be
tween herself and husband: Pratt v. Delavan, 
17-307. 

This section and the following must be 
read together. In order to render the testi
mony of a husband or wife incompetent under 
this section the marriage relation must exist 
at the time the husband or wife is offered as 
a witness: ParceU v. McReynolds, 71-623. 

As to admissibility of evidence of wife 
in criminal prosecutions against her hus
band, and as to her credibility in such cases, 
see notes to \ 5483. 

An objection to the husband or wife, when 
called as a witness against the other, is an 
objection to the competency of such witness 
and should be taken at the time when the 

£ 
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witness is sworn or it is proposed to examine 
such, witness and not afterward. If the ob
jection is not interposed until after the close 
of the examination, it will be deemed waived: 
Watson v. Biskamire, 45-231. 

This seotion, which makes two exceptions 
to the general rule as to the exclusion of the 

testimony of husband and wife, is to be con
strued as negativing all other exceptions, 
and therefore an exception to the prohibi
tion of the section is not to be recognized 
where the testimony of the husband as 
against his wife is also testimony as against 
himself: Ward v. Dickson, 65 N.W., 997. 

SEC. 4607. Communications between husband and wife. Neither 
husband nor wife can be examined in any case as to any communication 
made by the one to the other while married, nor shall they, after the marriage 
relation ceases, be permitted to reveal in testimony any such communication 
made while the marriage subsisted. [C. 73, § 3642; R., § 3984; C. '51, § 2392.] 

within the meaning of this section: State v. 
Middleham, 62-150. 

Proof of the declarations of the husband, 

The rule of this section is analogous to 
that which excludes confidential communi
cations: Stale v. Chambers, 87-1. 

A transfer of a claim from husband to wife 
is not a communication within the meaning 
of this section: Hanks v. Van Qarder, 59-179. 

Exclamations made by the wife upon the 
killing of her son by her husband, held not 
communications between husband and wife 

while being examined as a witness on behalf 
of the plaintiff, in an action against the wife, 
she being present and not objecting, is not 
admissible in behalf of plaintiff, against the 
objection of the wife, upon a subsequent trial 
of the same case: Kelly v. Andrews, 71 N.W., 
251. 

SEC. 4608. Communications in professional confidence. No prac
ticing attorney, counselor, physician, surgeon, or the stenographer or con
fidential clerk of any person, who obtains such information by reason 
of his employment, minister of the gospel or priest of any denomination 
shall be allowed, in giving testimony, to disclose any confidential communi
cation properly intrusted to him in his professional capacity, and necessary 
and proper to enable him to discharge the functions of his office according 
to the usual course of practice or discipline. Such prohibition shall not apply 
to cases where the party in whose favor the same is made waives the rights 
conferred. [C. 73, § 3643; R , §§ 3985-6; C'51, §§ 2393-4.] 

The provisions of this section are appli
cable in the federal courts: Mutual Benefit 
Life Ins. Co. v. Bobison, 58 Fed., 723. 

Between physician and patient: As it 
may be lawful under some circumstances to 
produce a miscarriage, a communication by 
a women to a physician in relation to such, 
matter will be privileged in the absence of 
a showing that it was not for a lawful pur
pose: Cuptill v. Verback, 58-98. 

Statements by a person injured, as to the 
cause of the injury, made to the physician 
called to treat him, in response to a question 
by the physician as to how the injury oc
curred, are privileged, and cannot be dis
closed by the physician to whom they were 
made: Baymond v. Burlington, C. B. & N. B. 
Co., 65-152. 

I t would manifestly violate the spirit of 
the statutory provision as to privileged com
munications to permit a physician to disclose 
a communication made in his presence to his 
partner: Ibid. 

The prohibition in case of a physician is 
not limited to communications with the pa
tient, but applies to all communications of the 
character indicated from different sources, 
and therefore to communications between 
physicians attending or consulting in the 
same case: State v. Smith, 68 N. W., 428. 

This section is not confined in its effect to 
verbal communications, but extends to facta 
which are learned by a physician in the dis
charge of his duties from his own observa
tion and examination of the patient. If the 
facts thus learned are of a confidential char
acter, and are necessary and proper to enable 

the physician to discharge his professional 
duty to his patient, they are protected: 
Brader v. National Masonic Ace. Assn., 63 N. 
W., 601. 

Where the physician who was called as a 
witness had refused to have anything to do 
with the case as to which he was consulted 
by another physician, held, that the relation 
of physician and patient not having existed 
with reference to such person the statutory 
prohibition could not be waived by that per
son, so as to make the physician's testimony 
as to the communication admissible: State ». 
Smith, 68N.W..428. 

The fact that the patient, as a witness, 
gives testimony as to his health at a particu
lar time, and states that the physician was 
attending him at that time, does not amount 
to a waiver of the privilege with reference 
to such testimony: McConnellv. Osage, 80-293. 

I t is error in such cases to ask the patient 
on cross-examination whether he is willing 
that the physician should disclose conversa
tions with the patient as to the state of the 
patient's health at a time with reference to 
which the patient gives testimony. A fair 
trial requires that such matters should not 
be referred to. A jury should not be im
pressed with the belief that there is reluc
tance to give such assent: Ibid. e> 

Where the communication is made to a 
physician for an unlawful purpose, having for 
its object the commission of a crime, it is 
not privileged: State v. Smith, 68 N. W., 428. 

The executor of a will may waive the ob
jection to the testimony of the physician who 
attended testator and render such physician 
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competent to testify as to the mental capac
ity of testator at the time of executing the 
•will: Denning v. Butcher, 91-425. 

In a dispute between the devisee, or legal 
representative and the heirs at law, all 
claiming under the deceased, the attending 
physician of the deceased may be called as a 
witness by either party to testify with ref
erence to the mental and physical condition 
of the deceased for the purpose of showing 
testamentary capacity or the want thereof: 
Winters v. Winters, 71 N. W., 184. 

Between attorney and client: State
ments made in the presence of an attorney 
will not necessarily be considered as privi
leged communications as to which he may 
not testify: Shaffer v. Mink, 60-754. 

Although communications between attor
ney and client may not be testified to by the 
attorney or his clerk, others in whose pres
ence such communications are made are not 
forbidden nor excused from testifying as to 
them: State v. Sterrett, 68-76. 

Previous threats against the life of a 
party, for whose murder defendant was on 
trial, made to an attorney whom defendant 
was consulting in regard to a civil suit 
against such party, held not to be a privi
leged communication: State v. Mewherter, 
46-88. 

In a garnishment proceeding against an 
attorney, held, that his relations to his client 
would not excuse him from answering to 
whom and under what conditions he had 
paid over money of his client sought to be 
reached by the garnishment: Williams v. 
Young, 46-140. 

A communication to one supposed to be 
an attorney, but who was not such at the 
time, but was studying and was soon after 
admitted, held not privileged: Sample v. 
Frost, 10-266. 

That a person to whom communications 
were made was an aeting magistrate and 
usually did the business of defendant, and 
frequently gave him advice and counsel, held 
not sufficient to make a communication to 
such person privileged: Pierson v. Steortz, 
Mor., 136. 

An attorney is competent to testify where 
it appears that he was not the attorney of the 
party with reference to any matters about 
which he testifies, and that no information 
respecting such matters was obtained from 
him through the confidential relation of 
attorney and client: Beinhart v. Johnson, 62-
155. 

A party to a suit, who is also a witness, 
cannot be called on to state a confidential 
communication made to his attorney: Barker 
v. Kuhn, 38-392. 

An attorney who was employed to draw a 
conveyance and whose services were subse
quently sought with reference to keeping 
alive a mortgage on the same property, but 
who refused such employment, held not in

competent to testify with reference to com
munications made to him by the person for 
whom he rendered such service: Theisenv. 
Dayton, 82-74. 

Where a client in connection with other 
business with his attorney delivered to such 
attorney certain releases of mortgagees say
ing that they were for the mortgagor, held, 
that such a statement was not a confidential 
communication as to which the attorney was 
incompetent to testify: Thomas v.Beebe, 90-
612. 

Communications or admissions made in 
the presence of an attorney but not directed 
to him more than to others present, held not 
to be privileged communications as to which 
he was precluded from testifying: State v. 
Swafford, 67 N. W., 284. 

Communications in the presence of one's 
attorney with reference to the execution of 
a mortgage with another party does not con
stitute a privileged communication: Wyland 
v. Griffith, 64 N. W., 673. 

A person should not be allowed to give in 
evidence information touching a matter in 
controversy which was obtained confiden
tially and in his professional capacity, to 
enable him to properly perform as attorney 
his professional duties on behalf of his cli
ent: Blackman v. Wright, 65 N. W., 843. 

It is only communications which are con
fidential that are protected. Those which 
the attorney, in discharge of his duty to his 
client, is of necessity obliged to make public, 
cannot be said to be confidential, and are 
not privileged: Caldwell v. Meltveldt, 93-730. 

The provisions of this section are not 
limited to communications between client 
and attorney, but extend to communications 
made to the attorney in his professional 
capacity and to enable him to discharge the 
functions of his office. So held in regard to 
a communication made to the county attor
ney by the prosecuting witness in a criminal 
case: State v. Houseworth, 91-740. 

A copy of a public record sent by the 
client to an attorney is not a privileged com
munication; neither is correspondence with 
such attorney with reference to such copy, 
it not appearing that there was anything in 
the correspondence of a confidential nature 
or intended to be kept secret: State v. Kidd, 
89-54. 

An attorney who executes a will and is a 
witness thereto at the request of testator is 
competent to testify with reference to the 
statements made to him by the testator, the 
fact of making him a witness to the will be
ing a waiver by the testator of the objection 
on the ground of privileged communications: 
Denning v. Butcher, 91-425. 

Conversation with a minister not for the 
purpose of obtaining his advice or assistance 
or in any way by reason of his capacity as 
minister is not privileged: State o. Brown, 
64 N.W., 277. 

SEC. 4609. Public officers. A public officer cannot be examined as to 
communications made to him in official confidence, when the public interests 
would suffer by the disclosure. [C. 73, § 3644; R., § 3987; C. '51, § 2395.] 

SEC. 4610. Judge as witness. The judge of the court is a competent 
Witness for either party, and may be sworn upon the trial. But in such case 
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it is in his discretion to order the trial to be postponed or suspended, and 
to take place before another judge. [C. 73 , § 3645; R., § 4005; C. '51, § 2408.] 

S E C . 4611. Civil l iabi l i ty . No witness is excused from answering a 
question upon the mere ground that he would be thereby subjected to a civil 
liability. [C.73, § 3646; R., § 3988; C '51 , § 2396.] 

S E C . 4612. Criminat ing quest ions . But when the matter sought to be 
elicited would tend to render him criminally liable, or to expose him to public 
ignominy, he is not compelled to answer, except as provided in the next 
section. But in prosecutions against gaming, betting, lotteries, dealing in 
options, and keeping gambling houses, or rooms for illegal use or disposal 
of intoxicating liquors, no witness shall be excused from giving testimony 
upon the ground that his testimony would tend to render him criminally liable 
or expose him to public ignominy; but any matter so elicited shall not be 
used against him, and said witness shall not be prosecuted for any crime 
connected with or growing out of the act on which the prosecution is based in 
the cause in which his evidence is used for the state, under the provisions 
of this section. [C. 73, § 3647; R., § 3989; C '51 , § 2397.] 

It is not alone left to the witness to de- It is the duty of the court to determine 
termine whether the answer would tend to whether a witness should answer a question 
criminate him. While he is not required to 
explain how the answer would criminate 
him, the court may determine whether the 
answer can directly or indirectly have that 
effect: State v. Duffy, 15-425. 

"Where it is apparent to the court that 
the answer to the question could not crim
inate the witness he may be compelled to 
answer: Richman v. State, 2 G. Gr., 532. 

Under the facts of a particular case, held, 
that the witness could not be required to an
swer: Printz v. Cheeney, 11-469. 

Plaintiff in an action for seduction may 
refuse to answer as a witness whether she 
has had previous illicit intercourse with 
other men, as the matter sought to be elicited 
would subject her to public ignominy: Broten 
v. Kingsley, 38-220. 

"Where a witness who has taken advantage 
of his privilege is afterwards prosecuted, the 
fact that he so refused to testify cannot be 
given in evidence against him: State v. Bailey, 
54-414. 

The fact that it is the duty of a peace offi
cer to file information for violation of liquor 
law known to him will not make the question 
whether he knows of any place where such 
liquors are sold criminating: Hunt v. Mc-
Calla, 20-20. 

If witness waives his privilege and testi
fies as to matter tending to criminate him, he 
must testify in all respects relative to the mat
ter material to the issue: State v. Fay, 43-651. 

An employe cannot refuse to answer ques
tions on the ground that answers thereto 
would tend to criminate his employer, and 
this is the rule also where the employer is a 
corporation: United Stales Express Co. v. Hen
derson, 69-40. 

Where cross-interrogatories propounded 
under a commission to take a deposition ask 
the witness whether or not he has committed 
a crime, and remain unanswered, the party 
propounding them has no right to have 
them read, and the fact of their being un
answered brought to the attention of the 
jury: Slocum v. Knosby, 70-75. 

S E C . 4613. P r e v i o u s conviction, 
to his previous conviction for a felony. But no other proof is competent, 
except the record thereof. [C. 73, § 3648; R., § 3990; C. '51, § 2398.J 

propounded, but, if reasonable grounds for 
believing that the answer would tend to ren
der him criminally liable exist, it should not 
be required: Mahanke v. Ckland, 76-401. 

But the witness should not be permitted 
to defeat the ends of justice by claiming a 
privilege to which there is no reasonable 
grounds for believing him entitled. And 
where the court directed the question to be 
answered, and there was nothing in the rec
ord as submitted to the supreme court on 
certiorari to overcome the presumption that 
the transaction did not involve criminal lia
bility on the part of the witness, held, that 
the action of the trial court would not be set 
aside: Ibid. 

The witness cannot claim his privilege 
where a prosecution for the offense of which 
he his guilty and to which the question re
lates is barred by the statute: Ibid. 

Where the question asked of the witness 
related to an alleged fraudulent conveyance 
of property, and it appeared that a criminal 
prosecution for such act was barred, held, 
that the witness was not excluded from an
swering on the ground that such answer 
might expose him to public ignominy: Ibid. 

Where a person charged with a crime 
testified before a coroner's jury, held, that 
such witness might subsequently, when called 
as a witness by another defendant charged 
with such crime, be asked on cross-examina
tion as to her testimony before the coroner's 
jury. By once testifying freely, with knowl
edge that she had a right to decline to answer, 
she waived the privilege of not answering 
criminating questions and could be cross-
examined for purposes of impeachment: State 
v. Peffers, 80-580. 

A witness before the grand jury may be 
examined as to a criminal charge as against 
another even though he may be liable to 
prosecution for the same offense, so long as 
he is not required to answer questions which 
may criminate him: State v. Lewis, 65 N.W., 
295. 

A witness may be interrogated as 
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The fact of being arrested for a crime is 
immaterial by way of impeachment: State v. 
Brovm, 69 N.W., 277. 

I t is not proper to ask a witness whether 
he has ever been convicted of a crime. The 
statute allows such question only as to pre
vious conviction of felony: Banners v. Mc
Clelland, 74-318. 

SEC. 4614. Moral character. The general moral character of a wit
ness may be proved for the purpose of testing his credibility. [C. '73, § 3649; 
R., § 3991.] 

Under the cominon-law rule, the moral 
character of a witness could not be shown, 
but only his reputation for want of truth and 
veracity. The object of this section is to 
change this rule, and therefore the general 
reputation may be now shown, but not the 
witness' character as known to the witness, 
independent of his reputation: State v. Egan, 
59-636. 

But a question as to the general moral 
character of the witness in the community 
in which he resides is proper as calling for 
his general reputation: State v. Froelick, 70-
213. And see State v. Hart, 67-142. 

A man's reputation for truth and veracity 
is what is said of him in the community in 
which he lives: Dance v. McBride, 43-624. 

Evidence as to the reputation of witness 
"among the business men with whom he 
deals" is inadmissible: Bays v. Herring, 51-
286. 

I t is competent for a witness, whose rep
utation for general morality and truth is as
sailed, to sustain his character by showing 
that those having the best opportunity of 
knowing his reputation have heard nothing 
said respecting his character; and in a par
ticular case, held, that certain language of 
the court indicating that evidence of this 
kind was the best evidence of good reputa
tion was erroneous, yet that such error was, 
under the circumstances, without prejudice: 
State v. Nelson, 58-208. 

Proof of a specific vice, as want of chastity, 
is not competent for the purpose of discredit
ing the competency of a witness: Kilbum v. 
Mullen, 22-498. 

The witness cannot be supported by show
ing that he was not guilty of specific immo
rality in connection with equivocal circum
stances which he states as having given him 
a bad repute: State v. Woodworth, 65-141. 

A person cannot be said to have a good 
moral character when he has a bad reputa
tion as to a particular vice: Ibid. 

The fact of assault and battery cannot be 
shown as bearing upon the question of moral 
character: Kitteringham v. Dance, 58-632. 

A witness cannot be asked whether he was 
not successfully impeached in the trial of an
other case: State v. Wooderd, 20-541. 

The fact of dishonesty in a particular 
transaction will not destroy the evidence of 
a witness: Wilson v. Patrick, 34-362. 

Held not proper, under this section, to ask 
a witness who has admitted that he has been 
guilty of horse-stealing, how long he has been 
engaged therein; such fact would have no 
bearing upon the moral character of the wit
ness: State v. Mclntire, 58-572. 

Where defendant in a criminal prosecu
tion becomes a witness on his own behalf, 
evidence tending to show that his moral 

116 

character is bad is admissible, as in the case 
of any other witness: State v. Kirkpatrtck, 63-
554. 

The truthfulness of a witness is always 
presumed, and evidence is not admissible for 
the purpose of establishing his credibility, 
as, lor instance, that he has held public 
office, etc., where no attempt to impeach him 
has been made: Walter v. Chicago, D. & M. B. 
Co., 39-33. 

Where the effort is made to impeach a 
witness by proof of contradictory statements, 
it is not competent to support his evidence 
by proof of general good moral character or 
reputation for t ruth and veracity: State v. 
Archer, 73-320. 

Under ? 5483, this section is applicable 
equally in criminal cases; and where one of 
two co-defendants is called to testify for the 
other, he may be impeached as any other 
witness: State v. Hardin, 46-623. 

I t is competent to ask a witness what is 
his occupation and where he resides, al
though the answers to such questions may 
have a tendency to disgrace the witness, af
fect his credibility, or weaken his evidence: 
State v. Pugsley, 75-743. 

Testimony as to the reputation of the wit
ness should be confined to the place of his 
residence at the time of the trial, unless his 
residence there has been so brief that suffi
cient time had not elapsed for a reputation 
to have been acquired: State v. Potts, 78-656. 

A witness may be said to be impeached 
when his general moral character is shown 
to be bad, but it is error to instruct the jury 
that under such circumsta/nces they may dis
credit the testimony of such witness in all 
points in which they find it is not corrobo
rated. Especially where the reputation as 
to bad moral4character is founded upon in
dulgence in a single vice, as, for instance, 
sexual immorality, it does not follow neces
sarily that his testimony should be discred
ited where not corroborated. I t is for the 
jury to say what, if any, credit should be 
given to the uncorroborated testimony of 
such witness, and they should not discredit 
it unless they believe its credibility has been 
destroyed: McMurrin v. Bigby, 80-322. 

I t is error to instruct the jury that testi
mony of a witness who is shown to have abad 
reputation for truth and veracity, or whose 
general reputation as to moral character is 
bad, should be entirely disregarded, except 
where such testimony is corroborated by 
other credible evidence: State v.Larson, 85-
659. 

Evidence in a particular case as to the 
reputation of a witness, held proper to be con
sidered by way of impeachment: State ». 
Farrell, 82-653. 
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SEC. 4615. Whole of a "writing or conversation. When part of an 
act, declaration, conversation or writing is given in evidence by one party, 
the whole on the same subject may be inquired into by the other; thus, when 
a letter is read, all other letters on the same subject between the same 
parties may be given. And when a detached act, declaration, conversation 
or writing is given in evidence, any other act, declaration, conversation or 
writing which is necessary to make it fully understood, or to explain the 
same, may also be given incidence. [C. 73, § 3650; R , § 3992; C. '51, § 2399.] 

Proof of statements made in connection The whole of the act, declaration or con
versation may be given in evidence by one 
party when another has introduced a part: 
Courtright v. Deeds, 37-503. 

The other act or declaration contemplated 
by this section must be something which is 
necessary to make the previous or subsequent 
act or declaration fully understood, or to ex
plain it. I t is not all that a party may have 
said at other times in regard to the matter 
in controversy which may be thus introduced : 
Dougherty v. Posegate, 3-88. And see Williams 
v. Donaldson, 8-108. 

Where a subject is introduced in the ex
amination of a witness, and a part of the 
facts shown, the opposite party may inquire 
as to all the facts on the same subject: Jones 
v. Hopkins, 32-503. 

Ale t te r in reply to a letter which is ad
mitted in evidence is also admissible as a part 
of the same communication: Burlington, C. B. 
& N. B. Co. v. Sherwood, 62-309. 

Where a letter contains distinct state
ments of facts which cannot be misunder
stood if read alone, one is admissible without 
the other: Brayley v. Ross, 33-505. 

Parol evidence of the contents of a lost 
letter necessary to make another letter 
"fully understood" is admissible: Collins v. 
Bane, 34-585, 389. 

If a part of an account in an account book 
is relied on, the whole must be received: 
Veitlis v. Hagge, 8-163, 189. 

"Where a part of a conversation is given 
in evidence by one party, the whole on the 
same subject may be inquired into by the 
other: Gaddis v. Lord, 10-141; Hess v. Wilcox, 
58-380. 

with a plea of guilty in a criminal case is 
not admissible in a civil case where the fact 
of such plea of guilty may be shown: Boot v. 
Sturdivant, 70-55. 

In a civil action the defendant is not en
titled to prove the circumstances under 
which he entered his plea of guilty in a 
criminal action, notwithstanding the pro
visions of the above section: Haitserv.Qriffitli, 
71 N.W., 223. 

Where, on the trial of a criminal action, 
one declaration of defendant was admitted, 
but subsequent declarations were offered, 
but refused, such action will not be held er
roneous, unless it affirmatively appear that 
such subsequent declarations were necessary 
to explain the first, or make it fully under
stood: State v. Vance, 17-138. 

Statements as to what third persons said, 
which would be mere hearsay evidence, are 
not admissible even to get the whole of a 
conversation before the jury: Sims v. Moore, 
61-128. 

The rule of this section does not apply so 
as to allow a party to introduce the rest of a 
conversation a part of which he has himself 
shown in evidence: State v. Elliott, 15-72. 

The fact that the witness did not hear all 
the conversation will not render him incom
petent to testify as to what he did hear, but 
will only go to the credibility of such testi
mony: Mays v.Deaver, 1-216; State v. Elliott, 
15-72. 

Detached conversations held not suffi
ciently connected to allow the introduction 
of the second as necessary to explain th& 
first: Williams v. Donaldson, 8-108. 

SEC. 4616. "Writing and printing. When an instrument consists, 
partly of written and partly of printed form, the former controls the latter, 
if the two are inconsistent. [C. 73, § 3651; R., § 3993; C. '51, § 2400.] 

69 N. This section has no application where the 
written portion is not inconsistent with that 

which is printed: Heiple v. Reinhart, 
W., 871. 

SEC. 4617. Understanding of parties to agreement. When the terms 
of an agreement have been intended in a different sense by the parties to it, 
that sense is to prevail against either party in which he had reason to sup
pose the other understood it. [C. 73, § 3652; R., § 3994; C. '51, § 2401.] 

This section only applies to instruments 
which arise out of and are the expression of 
the agreement of two minds: Pierson v. Arm
strong, 1-282, 287. 

Section applied: Snow v, Flannery, 10-318; 
Stout v.Fire Ins. Co., 12-371, 380; Wilkinson 
v. Connecticut Mut. L. Ins. Co., 30-119, 127; 
Thompson v. Locke, 65-429; McCorkell v. Kar-
hoff, 90-545. 

This section is equally applicable to ver
bal and to written agreements: Cobb v. Mc-
Mroy, 79-603. 

This section applies to an agreement ac
tually made, and not to a mere negotiation 
for one:' Pattonv. Arney, 64 N. W.. 635. 

If the language used by and known to the 
parties to the contract is ambiguous or fairly 
admits of more than one construction, that 
meaning is to be given it in which it is un
derstood by the other party, whether the 
party so acting has reason to believe it was 
so understood by the other party or not: Min
nesota Linseed Oil Co. v. Montague, 65-67. 

This section does not authorize the intro-
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duction of parol evidence to vary the written 
contract by showing that the intent of the 
parties was different from that implied in the 
words used therein: Walker v. Manning, 6-519. 

In the absence of fraud, accident or mis
take a contract is to be construed by the lan
guage employed therein and not according to 
the views of its meaning entertained by the 
parties who drew it. Courts will not reform 
the plain language of the contract to make 
it conform to the notion of one of the parties 
executing it: Oongower v. Equitable Mut. L. & 
End. Ass'n, 63 N. W., 192. 

Where a person subscribing for stock in 
a corporation had the privilege of paying 
therefor in lumber and believed that the 
opposite party who subsequently made a 
purchase of lumber expected to pay therefor 
by the issuance of stock, lield, that the per
son selling the lumber was bound by the 
understanding of the opposite party and 
could not insist that he had an election to 
pay for the stock in money and require the 
payment for his lumber to be made in money: 
Chicago Lumber Co. v. Tibbies Manufg Co., 
80-369. 

Where there was a question under the 
contract for the construction of a building 
as to the kind of stone work which should be 
put in the foundation, and the contractor, 
knowing that the owner was insisting that 
the work should be done in a certain manner, 
which was more expensive than the manner 
which the contractor considered was called 
for by the contract, performed the work in 
accordance with the claim of the owner, 
without referring the question to the archi
tect, who by the terms of the contract was 
authorized to decide such controversy, held, 
that the contractor could not recover from 
the owner extra compensation on account of 
the manner in which the work was done: 
Evans v. McConnell, 63 N.W., 570. 

Where a building contract provided that 
the architect should decide whether altera
tions asked for by the owner were within its 
terms, and the contractor, knowing that the 
owner understood such alterations to be 
within the terms of the contract, made them 
without securing a decision from the archi
tect, held, that he was not entitled to recover: 
S. C. on rehearing, 68 N.W., 790. 

SEC. 4618. Historical and scientific -works. Historical works, books 
of science or art, and published maps or charts, when made by persons 
indifferent between the parties, are presumptive evidence of facts of general 
notoriety or interest therein stated. [C. 73, § 3653; R., § 3995; C'51, § 2402.] 

A statement in a medical work that bears The books and maps which are admis
sible under this section are such as are pub
lished for circulation among the people gen
erally. They must be printed or otherwise 
published, so that the presumption will fol
low that their contents will be or may be 
generally known. A record filed in a public 
office is not such a publication as is here 
contemplated: Heinrichs v. Terrell, 65-25. 

To render a map or plat admissible under 
this section it must be public, and must be 
shown to be the work of a disinterested per
son: Pfotzer v. Mullaney, 30-197. 

A city map, purporting to have been 
made by the city engineer, and proved to 
have been recognized and used by the city 
as substantially correct, is admissible in evi
dence: Nolser v. Chicago, B. & Q. B. Co., 73-
268. 

The herd-book of a particular breed of 
cattle is receivable in evidence under this 
section: Kuhns v. Chicago, M. & St. P. B. 
Co., 65-528. 

But without proof that a herd-book offered 
in evidence is recognized as correct by cattle 
dealers, and that the animal referred to is 
the same as the one herein entered, the 
herd-book is inadmissible: Crawford v. Wil
liams, 48-247. 

Standard medical books are admissible 
as evidence of the author's opinions as to 
methods of medical skill or practice: Bow
man v. Woods, 1 G. Gr., 441. 

The statutory provision as to medical 
books does not render inadmissible in evi
dence that which was before admissible, and 
standard medical authorities are not there
fore the best evidence of what they teach or 
whether they differ. The testimony of experts 
is admissible on such points and also as to 
what are standard authorities, etc.: Brodr 
head v. Wiltse, 35-429. 

upon the question at issue in a case is not to be 
excluded on account of indefiniteness: Quack-
enbush v. Chicago & N. W. B. Co., 73-458. 

This provision is not intended to cover 
medical works of all kinds, and to make them 
independent evidence of whatever medical 
opinions or theories are therein expressed 
or formulated, and does not authorize such 
works to be read in evidence for the purpose 
of establishing the probable effects of a phys
ical injury: Union Pacific B. Co., v. Yates, 
79 Fed., 584. 

Life tables: The Carlisle Life Tables, as 
found in the Encyclopedia Britannica, are 
admissible in evidence to show what was the 
expectation of life of the person for whose 
death damages are sought to be recovered: 
Warden v. Humestoná S. B. Co., 76-310. 

Johnson's Encyclopedia, containing life 
tables, lield admissible in evidence as a stand
ard and well known work treating on science 
and art: Gorman v. Minneapolis & St. L. B. 
Co., 78-509; Scagel v. Chicago, M. & St. P. B. 
Co., 83-380. 

Books of science: Passages from scien
tific books are not admissible with reference 
to matters open to the observation of every 
one and within the common knowledge of all 
persons of ordinary experience: Gould V. 
Schemer, 70 N. W., 697. 

Statements found in a standard scientific 
authority treating of the mechanical appli
ances for stopping trains and the distance 
required therefor, held not admissible in a 
particular case in which it is sought to 
charge defendant for not stopping its train 
whereby plaintiff was injured, the circum
stances not being sufficiently shown to indi
cate that the statements were applicable to 
the case in question: Burg v. Chicago, B. I. & 
P. B. Co., 90-106. 
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SEC. 4619. Subscribing witness. When a subscribing witness denies 
or does not recollect the execution oí the instrument to which his name is 
subscribed as such witness, its execution may be proved by other evidence. 
[C73, § 3654; R., § 3996; C'51, § 2403.] 

Section applied: Bollinger v. Davis, 29-512. 

SEC. 4620. Handwriting. Evidence respecting handwriting may be 
given by experts, by comparison, or by comparison by the jury, with writ
ings of the same person which are proved to be genuine. [C. 73, § 3655; R., 
§ 3997; C.'51, §2404.] 

Comparison: The writing- with which 
comparison is made must be proved to be 
genuine by testimony oí witnesses who saw 
the party write it, or by the party's admis
sion, when not offered by him, or in some 
such a positive manner. The genuineness of 
the standard cannot be proved by a witness 
who has seen the party write generally. The 
standard, however, need not be a writing 
connected with the case: Hyde v. Woolfolk, 
1-159. 

A paper offered in evidence for the mere 
purpose of furnishing the jury a standard of 
comparison is admissible only where no col
lateral issue can be raised concerning it; 
that is, when the paper is conceded to be 
genuine, or is such that the other party is 
estopped to deny it, or belongs to the wit
ness, who was himself previously acquainted 
with the party's handwriting, and exhibits 
the paper in confirmation and explanation of 
his own testimony: Wilson v. Irish, 62-260. 

The genuineness of the writing made the 
basis of the comparison, called the standard 
writing, should be proved by direct and posi
tive evidence. A writing cannot be thus 
used when its genuineness rests only upon 
evidence based upon comparison with other 
writing claimed to be genuine: Winch v. Nor
man, 65-186. 

The party whose handwriting it is sought 
to prove may, on his behalf, offer in evidence 
writings of his own proved to be genuine, 
and is not to be limited to such writings as 
were made before the issue as to genuine
ness of handwriting was raised. Therefore, 
held, that defendant might offer in evidence 
his signature to his answer in the case: Singer 
Mfg. Co. v. McFarland, 53-540. 

An instrument purporting to be executed 
by the party whose signature is in question, 
and duly acknowledged, is not admissible in 
proof of handwriting. It might be properly 
executed and acknowledged, althougn the 
signature were in the handwriting of an
other: Hyde v. Woolfolk, 1-159. 

Evidence of the genuineness of the party's 
signature on a hotel register lield admissible 
for the purpose of proving by comparison the 
genuineness of a signature in question, al
though such evidence also tended to contra
dict the testimony of the party that he had 
not been at the place where such registry 
was claimed to have been made: State v. 
Calkins, 73-128. 

Before a writing can be used for the pur
pose of making a comparsion with the writ
ing in question, the genuineness of the stand
ard of writing must be established, and no 
longer a question of fact in the case. The 
testimony of a witness that the writing 

sought to be used as a standard is the writ
ing of the person whose signature is in ques
tion is not sufficient, where the witness' 
testimony is based on his general knowledge 
of the handwriting of such person: Sankeyv. 
Cook, 82-125. 

Refusal of the court to permita witness to 
whom a number of cards bearing the name 
of the person, the genuineness of whose signa
ture was in question, were shown, to state 
whether the signatures on the cards appeared 
more like his genuine signature than the one 
in question, held not erroneous, it not appear-
that any of the signatures on the cards were 
genuine: Bruner v. Wade, 85-666. 

Defendant's genuine signature wherever 
found if made about the time of the writing 
where the genuineness is in question may be 
used for the purposes of comparison; so held 
as to a signature in a hotel register: State v. 
Farrington, 90-673. 

The statute is absolute in its require
ments that the genuineness of the standard 
writing must be established, but makes no 
provision as to how it shall be done, and in 
a particular case, held, that defendant's sig
nature to an application for continuance 
sworn to by him before the clerk of the court, 
whose certificate and signature were prop
erly attached, was admissible for purpose of 
comparison: Ibid. 

Expert testimony: The opinion of an or
dinary witness, formed upon comparison of 
the writings alone, is not admissible. No 
one but an expert can be allowed to give an 
opinion formed upon such comparison; but 
to be an expert in regard to handwriting 
the witness need not be a man of any par
ticular calling: Hyde v. Woolfolk, 1-159; Mixer 
v. Bennett, 70-329. 

The competency of the witnesses in a par
ticular case, held to be sufficiently shown: 
Ibid. 

The mere fact that a person is clerk of 
the courts will not entitle him to testify as 
an expert in regard to handwriting: Winch 
v. Norman, 65-186. 

One who has seen a party write is compe
tent to give an opinion as to genuineness of 
his signature on proper questions. It is not 
necessary that a witness shall have followed 
some calling making him an expert in hand
writing: State v. Farrington, 90-673. 

It is not necessary that a witness in order 
to be allowed to give his opinion on compar
ison of handwritings should claim to be an 
expert or that he possess the highest skill in 
detecting the differences or similarities in 
handwritings. And one who has for years 
been required in his business to frequently 
pass upon the genuineness of signatures is 
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entitled to give Ms opinion on making com
parisons: Christman v. Pearson, 69 N. W., 
1055. 

Weight of expert testimony based on 
comparison: Expert testimony as to the 
genuineness of a signature, based upon com
parison of handwriting, is of the lowest order, 
and ought not to be allowed to overthrow 
positive and direct evidence of credible wit
nesses who testify from personal knowledge: 
Borland v. Walrath, 33-130. 

Expert testimony as to handwriting is of 
the lowest order and of the most unsatisfac
tory character: WMtaker v. Parker, 42-585. 

This section does not require that the 
comparison to be made by experts shall be 
by juxtaposition, and incase the instrument, 
the genuineness of which it is sought to 
prove, has been lost, one who was familiar 
with it and remembers the signature may 
testify as to a comparison of such signature 
as he remembers it with a signature shown 
to be genuine to determine whether the 
two were by the same person: Hammond v. 
Wolf, 78-227. 

Testimony of experts in regard to the 

sidered as a rule to-be of a satisfactory char
acter, but it is admissible for what it is 
worth: Ibid. 

When a witness testifies to the genuine
ness of the handwriting of a signature, it is 
proper to test the value of his evidence by 
asking his opinion as to the genuineness of 
signatures, which are prepared for that pur
pose, in the handwriting of the party whose 
signature the one in question purports to be 
and others which are not his. The opinions 
as to the genuineness of handwriting being 
at best but unsatisfactory evidence, every 
reasonable oppoi'tunity should be afforded 
for cross-examination to test the value of 
such opinions: Browning v. Qosnell, 91-448. 

Comparison made by supreme court: On 
appeal in an equitable action, triable de novo, 
the supreme court will make a comparison of 
the writings: Morris v. Sargent, 18-90. And 
see Baker v. Mygatt, 14-131. 

But in an action by ordinary proceedings, 
the determination of the court upon the gen
uineness of a signature is, upon appeal, en
titled to the same consideration as the ver
dict of a jury: Lay v. Wissman, 36-305. 

genuineness of writings has not been con-
SEC. 4621. Private writing—acknowledgment. Every private writ

ing, except a>last will and testament, after being acknowledged or proved 
and certified in the manner prescribed for the proof or acknowledgment of 
conveyances of real property, may be read in evidence without further 
proof. [C'73, § 3656; R , § 40Ó0; C'51, § 2407.] 

To render an instrument admissible under knowledgment by one will not be sufficient: 
this section it must appear, if the instrument Chicago, B. & Q. M. Co. v. Lewis, 53-101. 
was a mutual one. that it was so executed as And see g 4629 and notes, 
to be binding upon both parties, and an ac-

SEC. 4622. Entries by deceased person. The entries and other writ
ings of a person deceased, who was in a position to know the facts therein 
stated, made at or near the time of the transaction, are presumptive evidence 
of such facts, when the entry was made against the interest of the person so 
making it, or when made in a professional capacity or in the ordinary course 
of professional conduct, or when made in the performance of a duty specially 
enjoined by law. [C'73, § 3657; R., § 3998; C'51, § 2405.] 

Against interest: Verbal declarations of 
one deceased, against his pecuniary interest, 
in relation to facts of which he is immediately 
and personally cognizant, and made under 
circumstances excluding a probable motive 
to falsify, are admissible as'evidence in an 
action against third persons: Mahaska County 
v. Ingalls, 16-81. 

Entries in books made by a person who is 
deceased are admissible as evidence when 
clearly against his interest. Whether they 
must be made at or near the time of the 
transactions entered, quaere. But they are 
inadmissible to prove the absence of other en
tries, when the omission would be favorable 
to the party making the entries: State v. 
Wooderd, 20-531. 

Where entries are offered as being against 
the interest of the party making them, such 
interest should be made clearly to appear: 
Ibid. 

The jury may be told that testimony of 
this kind, though competent, yet as the right 
of cross-examination does not exist, is not 
highly favored by the law: Ibid. 

Declarations of a deceased witness against 

his interest are receivable in evidence: Scott 
County v. Fluke, 34-317. 

Therefore in an action against a county 
treasurer, lield, that the admissions of an as
sistant employed by the board of supervisors 
and for whom the treasurer was.not responsi
ble, to the effect that the misappropriation 
of funds was due to his own defalcation, 
were admissible: Ibid. 

But declarations of a deceased witness 
not against his interest are not receivable, 
although they directly tend to contradict 
declarations made by him against his inter
est: Wilson v. Patrick, 34-362; Wescott v. Wes-
cott, 75-628. 

Entries in books of account made by 
third persons are only admissible where it is 
shown that the party making them is dead, 
and that the entries are against his interest: 
Sypher v. Savery, 39-258. 

Dying declarations are admissible as 
such only in case of homicide, where the 
death of the deceased is the subject of the 
charge and the circumstances of the death 
are the subject of the declaration. They are 
not admissible in an action by an heir to 
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pwve that property conveyed to him by the Family records: An entry by a deceased 
ancestor making the declarations was not by parent in the family Bible as to the date of 
way of advancement: Middleton v. Middleton, birth or death of an individual is admissible 
31-151. _ _ as the declaration of the parent making tne 

Declarations of a living -witness who is entry, but it must .appear that such parent 
competent' and within the reach of process is dead: CreenUafv. Dubuque de S. C. B. Co., 
are hearsay and not admissible: Hutchinson 30-301. 
v.WatJtíns, 17-475. 

SEC. 4623. Books of account—when admissible. Books of account 
containing charges by one party against the other, made in the ordinary 
course of business, are receivable in evidence only under the following cir
cumstances, subject to all just exceptions as to their credibility: 

1. They must show a continuous dealing with persons generally, or sev
eral items of charge at different times against the other party in the same 
book or set of books; 

2. It must be shown by the party's oath, or otherwise, that they are his 
books of original entries; 

3. It must be shown in like manner that the charges were made at or 
near the time of the transactions therein entered, unless satisfactory reasons 
appear for not making such proof; 

4. The charges must also be verified by the party or clerk who made 
the entries, to the effect that they believe them jttst and true, or a sufficient 
reason must be given why such verification is not made. [C. '73, § 3658; R., 
§ 3999; C.'51, §2406.] 

To prove charges in ordinary course of 
business: Books of accounts are admissible 
to prove charges by one party against the 
other, made in the ordinary course of busi
ness and for no other purpose: Veiths v. 
Hagge, 8-163. 

The party offering the books must prove 
what his ordinary course of business is: 
Ibid.; Karr v. Stivers, 34-123. 

And in a particular case, held, that in the 
absence of any explanation as to what the 
ordinary course of dealing of the parties 
was, certain entries did not appear to be 
made in the usual course of business: Karr 
v. Stivers, 34-123. 

Books of original entry, are not admissi
ble for the purpose of proving payment or 
loans of money unless that comes within the 
ordinary business of the party in whose 
behalf the books are kept: Veiths v. Hagge, 
8-163; Young v. Jones, 8-219; Sloan v. AuU, 
8-229; Snell v. Eckerson, 8-284; Cummins v. 
Hull's Adm'r, 35-253. 

Such books are therefore inadmissible to 
prove a special agreement, or delivery of 
goods under such agreement, or to prove de
livery of goods to a third person, or an agree
ment to pay a balance due from other parties: 
I/yman v. Bechtel, 55-437. 

But if the payment or loan of money con
stitutes, in any just sense, the ordinary busi
ness of the party, and the charges are made 
in the ordinary course of business, they may 
be proved" by the books of account: Veiths v. 
Hagge, 8-163; Young v. Jones, 8-219; Orcutt v. 
Hanson, 70-604. 

The business of keeping a retail store is 
not generally such business as to justify the 
introduction of the books of account kept 
therein to prove charges for money loaned: 
Veiths v. Hagge, 8-163; Sloan v. Ault, 8-229. 

Proof of a course of business between the 
parties, of lending and charging in a book of 
account, will not be sufficient to make such 

book admissible in evidence: Veiths v. Hagge, 
8-163. 

Admissible in other cases: Books of ac
count are admissible in behalf of a party who 
made the entries therein, upon the ground 
of necessity, and upon the presumption that 
unless they be received there will be a total 
failure of proof. They are receivable, there
fore, as to the daily sale and barter of mer
chandise and other commodities, the per
formance of services and the letting of 
articles to hire, circumstances so frequent in 
succession, and generally so trivial in their 
individual amount, that the procuring of 
formal proof would not compensate for the 
time bestowed: Karr v. Stivers, 34-123. 

Where charges for stone purchased from 
plaintiff were not made at the time the stone 
was taken, but were made as soon as defend
ant notified him how many had been taken, 
held, that a satisfactory reason was thus 
Shown for not making the entries at the 
time of the transaction: Anderson v. Ames, 
6-486. 

Where it was sought to show payment by 
proof that such payment had been made to 
attorneys of the claimant, held, that books 
of account are not proper evidence of the 
receipt of money, and that it was not shown 
that the books introduced covered all the 
accounts of the attorney during the time 
when it was claimed payment was made: 
Shaffer v. McCrachin, 90-578. 

Must be books of original entry: Where 
it appeared that a certain book was used as 
a mere memorandum book from which an 
entry of charges against parties in what was 
called the sales book was made, held, that 
the sales book was the book receivable in 
evidence as the book of original entry and 
not the memorandum book: Hancock v. Hint-
rager, 60-374. 

Where it appeared that as the party's 
books were kept the ledger was not a book of 
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original entries, but the party testified that 
a particular entry in the ledger was there 
made originally and not by transfer from any 
other book, held, that such fact did not 
render the ledger admissible in evidence to 
prove such item: Fitzgerald v. McCarty, 55-
702. 

The loan register of a loan company is 
not admissible as a book of account: United 
States Bank v. Burson, 90-191. 

And held, that a book kept by a loan com
pany, showing its loans, was not an account 
book within the meaning of this statute, but 
simply a private memorandum book, and 
therefore not admissible in evidence: Security 
Co. v. Oraybeal, 85-543. 

Preliminary proof: In general no party 
other than the one making the entries is 
competent to make the supplementary oath 
necessary for the admission of the book: 
Karr v. Stivers, 34-123. 

Time-books, kept by officers or employes 
of defendant, held properly excluded when 
offered in evidence without being supported 
by testimony ot those who kept them as to 
their correctness: Ford v. St. Louts, K. & JV". 
W. B. Co., 54-723. 

Where books of account were introduced 
in evidence containing entries by different 
persons, held, that they were .admissible as 
to entries made by persons who were called 
as witnesses and gave the requisite statutory 
evidence in relation thereto, although not as 
to entries not thus proven: Herriott v. Kersey, 
69-111. 

When a witness refers to books of ac
count in aid of his statements, the books are 
competent to show a mistake in his testi
mony; and in such case formal proof is not 
necessary: Davenport v. Cummings, 15-219. 

In an action against a principal by his 
agent where certain books of account were 
offered in evidence, which were admitted to 
be books of original entries kept in the 
ordinary manner and in the regular course 
of business, held, that they were competent 
evidence against defendant, although some 
of the entries were made by plaintiff for de
fendant: Cormac v. Western White Bronze Co., 
77-32. 

A statement of account attached as an ex
hibit to a petition, not showing whose book 
account such exhibi* is a copy of, nor by 
whom it was kept, nor wnen the entries 
were made therein, nor that they were be
lieved to be true, held not to constitute evi
dence: Pidcock v. Voorhies, 84-705. 

The preliminary proof to entitle a book of 
accounts to be admitted in evidence, held not 
sufficiently made in a particular case: Se
curity Co. v. Graybeal, 85-543. 

Where the charges in question were made 
from time to time on slips of paper to trans
fer, at the close of each day's business, to a 
ledger, held, that such ledger was not ad
missible in evidence as a book of original 
entry: Way v. Cross, 63 N.W., 691. 

Charges in books not made in the ordinary 
course of business, and not covering a con
tinuous course of dealing with persons 
generally, or several items of charge at 
different times against the defendant, and 
not verified by the person making the same, 
in the absence of any reason given for fail

ure to make such verification, are not ad
missible in evidence: Arney v. Meyer, 65 N. 
W., 337. 

The preliminary evidence necessary to 
authorize the introduction of books of ac
count is not excluded by ? 4604, although 
the charges soughtrtb be proven by such 
books are by the plaintiff who testifies as to 
the books, and against the person since de
ceased: Dysart v. Furrow, 90-59. 

Credibility: The preliminary proof being 
made, the question of the admissibility of 
books in evidence is for the court; the de
gree of credit given them, and the question 
of whether the charges are in the ordinary 
course of business, are to be determined by 
the jury: Veiths v. Magge, 8-163; Young v. 
Jones, 8-219. 

When the proper preliminary proof is 
made the books should be received in evi
dence, and any objection on account of dis
crepancies, etc., affecting their credibility 
only, should be left to the jury: Eyre v. 
Cook, 9-185. 

Whole account admissible: However, 
when a defendant avails himself of credits 
shown by a book account in his favor, he 
cannot object to the account being used to 
show charges against him. The whole ac
count must be taken together: Veilhs v. 
Hagge, 8-163. 

Farol evidence not admissible to vary : 
Parol evidence of the party making the en
tries is not admissible for the purpose of ex-
Elaining the language used by him. The 

ook of account when admitted becomes 
written evidence and speaks for itself: Cum
mins v. Hull's Adm'r, 35-253. 

Where the cause of action is founded upon 
transactions embraced in books of account of 
one of the parties, the adverse party is not 
bound to rely upon such books of account, 
but may introduce other evidence, as to the 
transaction, and such other evidence, al
though entirely oral, will not be secondary: 
Sichmond v. Dubuque & S. C. if. Co., 40-264. 

I t is not permissible to substitute evidence 
as to the contents of the book for the book 
itself: Churchill v. Fulliam, 8-45. 

Copies: The books of account must them
selves be produced on the trial, and it is not 
competent to prove their contents by attach
ing copies to a deposition: Peck v. Parchen, 
52-46. 

Copies of books of account which would 
themselves be admissible in evidence are 
not competent: Halstead v. Cuppy, 67-600; 
Creswell v. Slack, 68-110. 

A receipt the best evidence: Where the 
"books show that a receipt was given for 
money, it is the best evidence and must be 
produced or accounted for: Sloan v Ault, 8-

Showing account barred: Even though 
the books show the account sought to be 
proved by them to be barred by the statute 
of limitations, they are still admissible in 
evidence for the purpose of laying the foun
dations for showing defendant'* written ad
mission or promise removing the bar, or for 
showing from defendant's testimony that 
the cause of action still subsists: Thorn v. 
Moore, 21-205. 

Not admissible to prove agreement: The 
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entry of a contract or agreement made by dum or stock book in which purchases of 
the party in his own book is not receivable stock, etc., were noted: Hart v. Livingston, 
in evidence. So held in case of a memoran- 29-217,- Whisler v. Brake, 35-103. 

SEC. 4684. Notarial certificate of protest. The usual protest of a 
notary public, without proof of his signature or notarial seal, is prirna facie 
evidence of what it recites concerning the dishonor, and notice thereof, of 
a bill of exchange or promissory note, and a copy from his record, properly 
certified by him, shall receive such faith and credit as it is entitled to by 
the law and custom of merchants. [C.73, §3668; R., §§ 199, 4011: C. '51. S 
2414.] 

The certificate of protest is only evidence 
of notice when it recites that notice was 
given: Saiherv. Sogers, 10-231; Thorp v. Craig, 
10-461. 

I t is only evidence of the facts therein 
recited, and where it shows that the notice 
was directed to the indorser at a particular 
place it will not be presumed that such place 
was the residence of such indorser: Brad-
shaw v. Hedge, 10-402. 

But a certificate of protest stating that the 
notary notified the indorsers is sufficient al
though i t does not show that the residences 
of the several parties are at the places to 
which the notices were addressed: Fuller v. 
Dingman, 41 508. 

I t is not necessary to annex-to, or set out 
in, the notary's certificate, the notice referred 
to therein, nor need the certificate, in words, 
formally refer to the seal: Jones v. Berryhill, 
25-289. 

If the certificate states that notices of pro
test properly addressed were deposited in the 
post-office, it will be presumed that the post-

When the certificate of protest states that 
the notary notified the proper parties in a 
certain manner, the credit due the certificate 
will generate the presumption that the mode 
adopted accomplished the result certified 
to, unless it alfirmatively appear that the 
method adopted could not have done so; but 
if the notary only certifies as to the steps 
taken, then, to make out a prima facie case, 
i t must further appear that such steps would 
effectuate notice: Wamsley v. Hivers, 34-463. 

The fact that the certificate is dated at a 
time subsequent to that of the dishonor and 
protest will not render it incompetent: Chat
ham Bank v. Allison, 15-357. 

The protest of a notary is not receivable 
without his seal, but such defect may be 
cured by the affixing of the seal by the no
tary at the trial: Bindskoff v. Mahne, 9-540. 

The certificate of a notary public as to the 
protest of a bill or note is not admissible 
against defendant in a criminal case, as he is 
entitled to be confronted with the witnesses 
against him: State v. Beidel, 26-430. 

âge was prepaid: Brooks v. Bay, 11-46. 

SEC. 4625. Statute of frauds—contract in writing. Except when 
otherwise specially provided, no evidence of the following enumerated con
tracts is competent, unless it be in writing and signed by the party charged 
or by his authorized agent: 

1. Those in relation to the sale of personal property, when no part of 
the property is delivered and no part of the price is paid; 

2. Those made in consideration of marriage; 
3. Those wherein one person promises to answer for the debt, default 

or miscarriage of another, including promises by executors to pay the debt 
of the decedent from .their own estate; 

4. Those for the creation or transfer of any interest in lands, except 
leases for a term not exceeding one year; *i-CA* ¿4 b %• V 

5 Those that are not to be performed within oneyear from the making 
thereof. [C. 73, §§ 3663-4; R., §§ 4006-7; C. '51, §§ 2409-10.] 

The written evidence need not be con
tained in one paper, nor need the papers be 

Effect of the statute: Although the En
glish statute of frauds provides " that no ac
tion shall be brought," while ours provides 
that " n o evidence, etc., is competent," the 
effect is the same in both cases; and English 
and American authorities upon the construc
tion of the former are applicable to the lat
ter: Westheimer v. Peacock, 2-528. 

The contract itself is not void, but may 
be subsequently revived so as to become 
binding: Berryhill v. Jones, 35-335. 

What sufficiently in writing: A resolu
tion of a board of supervisors is sufficient 
written evidence of a contract by them to 
convey real estate to enable the vendee to 
enforce the same: Grimes v. Hamilton County, 
37-290. 

contemporaneous; and parol evidence may 
be received to counect or explain them. In 
case of a sale of land at auction, the notice 
of sale containing the terms, etc., the plat 
upon which the name of defendant as pur
chaser, with price, etc., was entered by the 
clerk of the sale, and a letter signed by de
fendant declining to have anything further 
to do with the property, were held sufficient, 
with parol evidence, to comply with the re
quirements of the statute: Lee e. Mahoney, 

Auctioneer; administrator: Neither party 
can be the other's agent for the purpose of 
signing the writing sufficient to bind such 
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other party; and while an auctioneer, having 
no interest except as such, may sign such 
writing and thereby bind both parties, yet 
where the auctioneer is an administrator 
making a sale under direction of the court, 
he has such interest as to render him in
competent to bind a purchaser to the con
tract: Wingate v. Herschauer, 42-506. 

Writing not delivered: A writing signed 
by defendant and kept in his possession with
out delivery is not available to take a case 
out of the statute: Steele v. Fife, 48-99. 

Oral testimony: Verbal testimony is not 
admissible to supply any defects or omissions 
in the written evidence which is relied upon 
to take a case out of the statute of frauds; 
and where telegrams were relied upon as 
constituting a written contract, the language 
of which was unintelligible unless aided by 
extrinsic evidence, held, that the evidence 
was not sufficiently proven: Watt v. Wisconsin 
Grwnberry Co., 63-730. 

The written evidence of a contract can
not be aided or added to by parol testimony: 
Vaughn v. Smith, 58-553. 

The statute of frauds does not prevent the 
introduction of parol evidence as to the 
identity of land described in a written con
tract to convey: Wilson v. Biddick, 69 N. W., 
1039. 

Two or more papers executed as parts of 
one transaction may be read and construed 
together in determining whether they con
stitute such written evidence as is required 
by the statute of frauds, but the evidence 
necessary to take a contract out of the statute 
of frauds must all be furnished by the writ
ings, parol evidence not being admissible to 
supply evidence not found in them. There
fore where the written evidence shows only a 
proposition by the seller, and no acceptance 
by the buyer, it is not sufficient: American 
Oak Leather Go. v. Poi-ter, 62 N. W., 658. 

, "Whether a contract within the statute of 
frauds may be proved by parol evidence of 
the contents of lost writings, which, if in ex
istence, would be competent for that pur
pose, quaere: ElweU v. Walker, 52-256. 

Where the promise to pay the debt of an
other is sufficiently evidenced in writing, 
parol evidence to show that the debt has not 
been paid is admissible although it also 
bears upon the question of the promise: Har-
bert v. Skinner, 37-208. 

If the party sought to be charged has in 
writing admitted*the contract, this is suffi
cient to take the case out of the statute, no 
matter to whom the writing may have been 
addressed: Warfield v. Wisconsin Cranberry 
Co., 63-312. 

How objection raised: The objection that 
a contract is within the statute of frauds, and 
therefore that any parol evidence thereof is 
inadmissible, cannot be raised, unless the 
objection is made in the pleadings or when 
the evidence is offered: Holt v. Brown, 63-319. 

If it appears from the face of the petition 
that the cause of action is based upon a con
tract which should be evidenced in writing, 
but is not so evidenced, the objection should 
be raised by demurrer and not by answer: 
Wiseman v. Thompson, 63 N. W., 346. 

The statute of frauds is not to be raised by 

way of answer setting up a mere legal con
clusion, but by demurrer to the pleading 
averring the contract, or by objection to the 
evidence when offered: Groves v. Clark, 69 
N.W., 1046. 

When parol evidence of a contract with
in the statute of frauds is introduced upon 
trial without objection, it cannot afterwards 
be objected to upon appeal: Crossenv. White,* 
19-109. 

Executed contract: Although a promise 
by one party to be individually responsible 
for the debts of another would be within the 
statute, yet if such a promise has been per
formed the objection of the statute cannot be 
enforced: Putnam v. Swinney, 63-383. 

Order of introduction of evidence: Par
ties are not restricted as to the order of the 
introduction of evidence, and evidence of a 
sale which is within the statute of frauds 
may first be introduced, to be afterward fol
lowed by proof of partial performance, tak
ing the case'out of the statute: Campbell v. 
Ormsby, 65-518. 

Kelief in equity: Equity will not relieve 
against the statute of frauds for the mere 
purpose of preventing the repudiation of a 
contract actually entered into which is in vio
lation of such statute, but may relieve against 
the repudiation of suoh contract ¡where an. in
nocent party has been misled to his injury. 
The attempted fraud against which equity 
will relieve consists not merely in refusing to 
do what the party has agreed to do, but in 
deceiving the other out of his property : Bur
den v. Sheridan, 36-125. 

Sale; delivery: The delivery of goods un
der an oral contract of sale to a common car
rier (not designated by the purchaser) in the 
usual course of transportation is sufficient to 
render a parol contract for the sale of chat
tels binding: Bullock v. Stcherge, 4 McCrary, 
184. 

Delivery to a carrier is sufficient to take 
a case out of the statute of frauds without 
further acceptance by the vendee: Leggett & 
Meyer Tobacco Co.v.Collier, 89-144; Star v.Stev
enson, 91-684. 

Sale of personalty; part performance: 
Under a contract to furnish a dealer with 
a certain brand of cigars as ordered, held, 
that the filling of certain orders constituted a 
part performance taking the contract out of 
the statute of frauds, and that each order 
was not to be Considered a separate trans
action: Kaufman v. Farley Mfg. Co., 78-679. 

A parol contract creating a lien upon per
sonal property equally with one for the sale 
of such property is made binding by delivery: 
Brown v. Allen, 35-306. 

Sufficiency of delivery in particular cases 
discussed: Marsh v. Bird, 31-599; Brown v. 
Wade, 42-647. 

In consideration of marriage: Where it 
is attempted, by letters, to prove a contract 
to convey real estate, in consideration of 
marriage, the letters should show a distinct 
proposition that, in consideration of the mar
riage, the one party would convey such real 
estate, and an acceptance of the proposition 
by the other party in as broad and distinct 
terms as it was made: Mwell v. Walker, 52-
256. 
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Answering for debt or default of another: 
"Where a father agreed to be answerable for 
his son's debts in consideration of a forbear
ance to sue the <aon, held that, in the absence 
of a release of the liability -as against the 
son, the agreement so to pay the debt could 
not be enforced, although the forbearance to 
sue might constitute a consideration: West-
heimer v. Peacock, 2-528. 

An agreement upon certain contingencies 
to step into the place of another and assume 
his obligations is within the statute and can
not be established by parol: Kauffman v. 
Hartsock, 31-472. 

A contract to indemnify another, and 
hold him harmless against anticipated loss, 
cannot be established by parol: Ibid. 

"Where goods were furnished one party 
and charged to him upon agreement of an
other to pay for them, held, that the agree
ment of the latter must be regarded as col
lateral and within the statute of frauds: 
Langdon v. Richardson, 58-610. 

"Where it is sought to hold one person lia
ble on his promise to pay for goods delivered 
to another, if any credit at all be given to 
the party to whom the goods are delivered, 
the promise of the party sought to be charged 
is collateral, and must be in writing. But in 
a particular case, held, that in case of goods 
thus furnished, the seller did not at any time 
charge them to the person to whom they 
were furnished, although the bills of goods 
thus furnished were designated as bills of 
the seller against the person to whom the 
goods were furnished: Benbow v. Soothsmith, 
76-151. 

A contract in a particular case made by 
defendant to secure the furnishing of board 
by plaintiff to a third person, held to be an 
original undertaking, and therefore not 
within the statute of frauds: Lessenich v. Pet-
tit, 91-609. 

"Where the plaintiff, who had been a lab
orer in the employ of a subcontractor, al
leged that the defendant, who was the main 
contractor, had orally agreed to pay the 
claim due to the plaintiff from the subcon
tractor if the plaintiff would refrain from 
filing a mechanic's lien, and plaintiff al
leged that he had thereupon delayed filing 
such lien, but it did not appear that he had 
by reason of such agreement lost his lien, 
nor released the subcontractor, held, that 
the promise of the principal contractor was 
a promise to answer for the debt of another, 
which must be in writing: Vaughn v. Smith, 
65-579. 

Under the facts in a particular case, held, 
that an agreement sued upon amounted to 
an undertaking to answer for the debt of 
another: Beerkle v. Edwards, 55-750. 

An oral acceptance can be enforced only 
where, by reason of having funds in his 
hands or otherwise, the payment by the ac
ceptor will be the payment of his own debt; 
otherwise the oral acceptance will be within 
the statute Of frauds: Walt6h i\ Mandeville, 
56-597. 

"Where the main purpose of the promisor 
is not to answer for another, but to subserve 
some purpose of his own. the promise is not 
within the statute of frauds, although in form 

it may be a promise to pay another's debt, 
and although, incidentally, the performance 
of it may have the effect of extinguishing 
the liability of another: Mills v. Broivn, 11-
314; Johnson v. Knapp, 36-616. 

"Where an obligation is an original under
taking by a party, entered into for his own 
benefit, it is not to be deemed within the 
statute of frauds: Clinton Nat. Bank ». Sktde-
mann, 74-104. 

"Where an attorney agreed orally with 
another attorney to render service toa client 
of the first, to be paid for by the client or by 
the first attorney out of any money received 
from the client, held, that the attorney's 
agreement to pay was within the statute of 
frauds, and that the happening of the con
tingency of the first attorney receiving 
money from the client did not make his 
promise an original or binding one: Walker 
v. Irwin, 62 N.W., 785. 

A promise by one of several co-parties to 
another co-party to pay a share of the cost 
of an appeal to be taken by the latter, it ap
pearing that the party making such promise 
expected to derive some benefit from the 
appeal, held not to be a promise made to 
answer for the debt of another: Wilson v. 
Smith, 73-429. 

The fact that the discharge of a per
son's own duly contracted debt will also 
operate to discharge the debt of another 
does not bring the obligation to discharge 
such debt within the statute of frauds: 
Ghamberlin v. Ingalls, 38-300. 

If a widow appropriates the estate of her 
deceased husband to her own use, thereby 
making herself liable for the payment of 
just claims against the estate, her promise to 
pay such a claim for the purpose of prevent
ing suit, if not coupled with any unlawful 
object, would be for her own benefit, and not 
a mere promise to pay the debt of another, 
and such promise, though oral, could be en
forced against her: French v. French, 84-655. 

An agreement by A, B and C, that A 
shall pay the amount of the indebtedness 
which he owes B to C, to apply on an in
debtedness from B to C, is not within the 
statute of frauds: Lester v. Bovmian, 39-611. 

An absolute promise by a party to assume 
and pay the indebtedness of another is not 
within the statute of frauds, but it must be 
shown to be supported by a consideration: 
Bumford v. Purcetl, 4 G. Gr., 488. 

Where the purchaser of a boat entered 
into an agreement with the holder of a lien 
thereon to pay the amount of the lien, Mid, 
that the undertaking was not to answer for 
the debtor default of another: Barker v. Quil-
liam, 5-510. 

In an action against a bank upon certain 
bank bills of an insolvent bank, in which re
covery from defendant for the value of such 
bills was sought on the ground that they had 
been taken on the strength of its representa
tions as to their validity, held, that the cause 
of action was not within the statute of frauds: 
Tarbell v. Stevens, 7-163. 

An agreement by a vendee to pay off a 
mortgage upon the property purchased makes 
the indebtedness his own and is not within 
the statute of frauds: Bowen v. Kurt», 37-239. 
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Where defendant purchased lands of one 
V., agreeing to pay a debt owing from V. to 
plaintiff out of the purchase money, held, 
that the agreement was not within the stat
ute of frauds and might be enforced by plain
tiff against-def ëndant: Morrison v. Jíégue, 49-
574. 

Held, also, that a contract between defend
ant, plaintiff and said V., that defendant 
should pay V.'s debt to plaintiff out of the 
price of such land and in consideration of the 
release of an attachment upon the land, was 
not within the statute: Ibid. 

Where the petition shows that plaintiff 
conveyed land to the defendant in considera
tion of a verbal promise to sell the same and 
to pay the net proceeds arising from the sale 
to plaintiff, and that plaintiff sold the land 
and refuses to pay over the net proceeds or 
any part thereof, the case is within the stat
ute of frauds: Harris v. Clark, 62 N. W., 854. 

But an allegation that in such case the 
defendant subsequently promised orally to 
pay to plaintiff the amount received shows a 
cause of action not within the statute of 
frauds: Ibid. 

Where one of two persons whose names 
were affixed to a promissory note, although 
claiming that the signature of his name 
thereto was a forgery, assured the holder 
that the note would be paid, held, that such 
promise was one to answer for the default of 
another person and was not binding, not 
being in writing: Smith v. Tramel, 68-488. 

An oral promise to pay the debt of anoth
er, which should be in writing, cannot con
stitute an estoppel so as to be binding: Ibid. 

Where property was delivered upon the 
faith of a promise by the surety to sign the 
note therefor, held, that such promise was not 
within the statute: Van Biper v. Baker, 44-
450. 

Held, that if a loan was made to three, one 
only receiving the money, the others would 
be bound, although their promise was not in 
writing: Dee v. Downs, 50-310. 

An oral promise to pay the aeDt of a rela
tive if the creditor will not make trouble is 
within the statute of frauds, it not appearing 
that there was any pecuniary advantage to 
the promisor to result from the creditor's 
forbearance: Schaafs v. Weniz, 69 N.W., 1022. 

Where one agrees to execute a note as 
surety for another, such agreement is a 
promise to answer for the debt of that other 
and is within the statute of frauds, and can
not be enforced unless the agreement is in 
writing. It differs from a case where the 
party receives a benefit from the agreement: 
Dee v. Downs, 57-589. 

Where the promise to answer for the 
debt of another is made upon a new and 
original consideration, it is not within the 
statute: Johnson v. Knapp, 36-616: Blair 
Town Lot, etc., Co. v. Walker, 39-400; Lamb v. 
Tucker, 42-118. 

An agreement by an incoming partner to 
become liable for the debts of the firm in 
consideration of the property acquired by 
the purchase is not within the statute of 
frauds, and the creditors may recover there
on: Poole v. Hintrager, 60-180. 

The parol promise of a new firm to pay 

the debts of a firm to whose business they 
succeed is within the statute of frauds, and 
is not binding unless in writing, or unless 
the promise by the new firm is made by all 
the members thereof and amounts to a nova
tion of the debt, merging it and extinguish
ing all liability under the old debt: Stern-
burg v. Callanan, 14-251. 

The statute of frauds has no application 
to an agreement between one insurance 
company and another, by which the latter 
assumes the liabilities of the former, and 
such agreement maybe established by parol 
evidence: Bartlelt v. Fireman's Fundlns. Co., 
77-155. 

Transfer of interest in land: A verbal 
contract for the sale of land in consideration 
of services to be performed and cash to be 
paid is within the statute of frauds, if pos
session is not taken and no part of the serv
ices are performed or the cash paid: Morgan 
v. McLaren, 4 G. Gr., 536. 

A license does not convey an interest in 
land, being always confined to the original 
parties to it: Ague v. Seilsinger, 85-305. 

An agreement to procure a conveyance of 
land is not within the statute: Bannon v. 
Bean, 9-395. 

So held in case of an agreement to fore
close a mortgage and sell the property and 
authorize the sheriff's deed to be made to 
another party, or to buy the property in at 
the sale and then make a deed: Cooley v. 
Osbonie, 50-526. 

A parol promise made by a judgment 
debtor after execution sale, that he would 
make a deed to the purchaser correcting a 
mistake in the sheriff's deed, held to be with
in the statute of frauds: Butclier v. Buchanan, 
17-81. 

A contract for the sale of improvements 
on public lands where the party selling has 
no title to the land itself is not a contract for 
the sale of an interest in the real property: 
Zickafosse v. Hulick, Mor., 175. 

Where the person having a legal title to 
land suffers another to go on with improve
ments, in the expectation of a conveyance 
raised in him by the acts, encouragement or 
assurance of the owner, the transaction may 
be taken out of the statute of frauds: McCoy 
v. Huglws, 1 G. Gr., 370. 

A parol agreement to relinquish interest 
in real property in consideration of the dis
charge of indebtedness would seem to be 
valid: Hotchkiss v. Cox, 47-655. 

Fraud and undue influence in the procure
ment of a deed may be shown by parol evi
dence, notwithstanding the statute of frauds: 
Day v. Lown, 51-364. 

Where land was sold with the agreement 
that, in case of resale by the vendee, the 
vendor should receive as additional compen
sation one-half the excess received by vendee 
above the amount paid vendor, held, that un
der the agreement no interest in the land 
was retained by vendor, which it was neces
sary under the statute of frauds to have evi
denced in writing: Miller v. Kendig, 55-174. 

A parol license to mine premises, under 
which the licensee enters into and holds pos
session, and which is established also by the 
licensor's testimony, is valid under the stat-
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ute of frauds, but it would be otherwise if 
possession was not taken under and by virtue 
of the license: Anderson v. Simpson, 21-399. 

A parol mining license is not absolutely 
void, but is only voidable. If the owner of 
the soil desires to revoke such license he 
should refund the expenses incurred in im
provements, or give such reasonable notice 
as would enable the occupant to secure the 
products contemplated for his labor and inv 
provements: Bush v. SuUivan, 3 G. Gr., 344. 

An agreement between parties to be co
partners in all their undertakings, and ten
ants in common in all real estate acquired, 
is within the statute of frauds: Thorn v. 
Thorn, 11-146. 

A parol agreement to enter into a part
nership for the purpose of dealing in real 
estate does not come within the provision as 
to contracts for the creation or transfer of an 
interest in land, and need not be evidenced 
in writing: Bicharás v. Grinnell, 63-44. 

Parol evidence is admissible to show that 
a conveyance to two individuals was in
tended to be for the benefit of the partner
ship, and not to create in them a tenancy in 
common: Paige v. Paige, 71-318. 

A contract of partnership for the pur
chase and sale of land is not a contract for 
the creation or transfer of interest in lands 
within the statute of frauds: Pennybacker v. 
Leary, 65-220. 

Parol evidence is not admissible to es-., 
t ib l ishan agreement that a tax title shall 
be taken and held in trust for the owner of 
the premises: Bichardson v. Haney, 76-101. 

Where the owner of land was prevented 
from making redemption from a tax sale 
upon promise of the tax purchaser to convey 
after a tax deed was executed, Jield, that 
the agreement, though in parol, was not 
within the statute of frauds: Judd v. Mostly, 
30-423. 

A deed signed with the wife's name by 
the husband is within the statute of irauds 
as to her interest: Morris v. Surgent, 18-90. 

A parol ratification of a conveyance of 
real property will not render it valid nor 
estop a party from disclaiming it: Hubbard 
V. German Catlwlic Congregation, 34-31. 

Where a wife receives the purchase 
money of property conveyed by her husband, 
in the conveyance of which she does not 
join to relinquish her dower interest, she 
may, in consideration of the money received, 
make an oral contract relinquishing her 
dower interest in such property: Dunlap v. 
Thomas, 69-358. 

If a sale of land is within the statute of 
frauds when made, the fact that one of the 
parties places himself in a condition in 
which be is able to perform the contract on 
his part will not take it out of the operation 
of the statute: Wilson v. Chicago, B. I. & P. 
B. Co., 41-443. 

An agreement to purchase property un
der a foreclosure sale and acquire title 
thereunder, and hold the same as security 
for the money so advanced, until it should 
be repaid, when the property should then be 
reconveyed to the owner, is an agreement 
for the creation and transfer of an interest 
in real estate, and cannot be established by 
parol evidence: Thorp v. Bradley, 75-50. 

Where plaintiff conveyed real estate in 
consideration of an agreement for support 
during her life, and the grantee afterward 
conveyed the land to defendant, who as
sumed the obligation to support plaintiff, 
Jield, that the transaction did not create a 
trust and might be proven by parol evidence: 
Biddle v. Beattie, 7.7-168. 

An oral conveyance will be sufficient 
where the grantee goes into possession: 
Wickham v. Henthorn, 91-242. 

A parol gift of lands by a father to his 
son, accepted by the son, and upon the faith 
of which he has taken possession and made 
lasting improvements, is an exception to the 
rule requiring contracts relating to real es
tate to be evidenced in writing, and such 
gift may be enforced by specific perform
ance: Truman v. Truman, 79-506. 

But the parol contract, agreement or gift 
should be established by clear, unequivocal 
and definite testimony, and acts claimed to 
have been done thereunder should be equally 
clear and definite and referable exclusively 
to the said contract or gift: Ibid. 

A parol agreement that the plaintiff 
should have a certain tract of land in con
sideration for services rendered by him to 
defendant, his father, in carrying on de
fendant's farm in pursuaece of >a contract 
to that effect, held sufficient, in connection 
with the possession of the premises, to con
stitute adverse possession, ripening into per
fect title by lapse of time: Quinn v. Quinn, 
76-565. 

Where it is sought to enforce specific per
formance of a parol gift of land upon the 
ground that the agreement has been partially 
executed and that improvements have been 
made on the faith of such parol gift, the proof 
must be clear and unequivocal: Lich v. Licli, 
81-84. 

As to written evidence of contracts with 
reference to party-walls, see notes to § 3003 

An express t rust not evidenced in writ
ing cannot be enforced against the trustee. 
The mere refusal of the trustee to perform 
the contract, and his denial of its existence, 
will not authorize a court of chancery to en
force the contract: McClain v McClain, 57-
167. 

Where property was conveyed to a trustee 
to be converted into money and the entire 
proceeds paid out as directed by thetgranfcor, 
without any advantage to accrue to the 
trustee, held, that an agreement by the trustee 
as to the disposal of the proceeds was within 
the statute of frauds and should have been 
in writing: McQinness v. Barton, 71-644. 

Where a conveyance is made from a father 
to his daughter's husband a trust in favor of 
the daughter can only arise by agreement of 
the parties, and such agreement must under 
the statute of frauds be in writing: Acker o. 
Priest, 92-610. 

The courts of this state in determining 
the validity of a contract creating an ex
press trust in lands situated in another state 
will determine the question in accordance 
with the laws of the state where the land is 
situated, and not in accordance with the stat
utes of this state: Ibid. 

A mere statement by a person who has 
hold lands not subject to a trust, that he 
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holds the proceeds of such land in trust, and 
intends to purchase therewith other lands for 
the supposed beneficiary, will not create a 
trust in the lands so purchased, as the trust 
thus attempted to be established would rest 
in parol: Ibid. 

A resulting trust arising from the fur
nishing of funds by one party, with which 
real estate is purchased by another in his 
own name, is not within the statute of frauds, 
but may be established by parol: Nelson v. 
Worrall, 20-469. 

But such implied trust cannot be estab
lished by parol, where the party claiming it 
did not actually advance the purchase money: 
Burden v. Sheridan, 36-125. 

Parol evidence is admissible to establish 
a resulting trust in an entry of government 
lands by one for another: Sullivan v. McLen-
ans, 2-437. 

It is not necessary, in such case, to show 
that the money was advanced at the time: 
Bryant v. Hendricks, 5-256. 

A party cannot be allowed to show by 
parol that land purchased by him and con
veyed to another was intended as a gift to 
him, or that it was purchased for his use: 
Holland v. Hensley, 4-222. 

Further as to trusts, see \ 2918 and notes. 
Parol leases: In the exception as to leases 

it is the term of the lease that is referred to, 
and not the time from the making thereof 
within which it is to be performed. Verbal 
leases for a year are good although made to 

commence in futuro: Sobey v. Brisbee, 20-105; 
Jones v. Marcy, 49-188. 

As to possession under parol lease, see 
notes to next section.. 

Contracts not to be performed within a 
year: In order to be within the clause of the 
statute relating to contracts not to be per
formed within a year, the contract itself > 
must show from the nature of its subject- ¡ / 
matter, by its express terms, or by necessary 
implication, that its performance within a 
year is forbidden. I t is not sufficient to 
bring it within the statute that the parties 
manifestly intended to occupy more than a 
year in its performance: Blair Town Lot, etc., 
Co. v. Walker, 39-406. 

A contract for services to be paid for 
upon the death of the person to whom the serv- ^ -
ices are to be rendered is not within t h e / ^ ^ 
statute of frauds: Middle v. Backus, 38-81. 

Contracts here referred to are such as are 
not to be performed within a year on either 
side: Smalley v. Greene, 52-241. 

Such provision does not apply to contracts 
for the creation or transfer of an interest in 
lands: Sobey v. Brisbee, 20-105. 

Where a contract to marry provided that 
the marriage should not take place until the 
restoration to health of one of the parties, 
but it did not appear that it was not to be 
performed within one year, held, that i t was 
not within the statute of frauds: McConahey 
v. Griffey, 82-504. 

SEC. 4626. Exceptions. The provisions of the first subdivision of the 
preceding section do not apply when the article of personal property sold 
is not at the time of the contract owned by the vendor and ready for deliv
ery, but labor, skill or money is necessarily to be expended in producing or 
procuring the same; nor do those of the fourth subdivision apply where the 
purchase money, or any portion thereof, has been received by the vendor, 
or when the vendee, with the actual or implied consent of the vendor, has 
taken and held possession thereof under and by virtue of the contract, or 
when there is any other circumstance which, by the law heretofore in force, 
would have taken the case out of the statute of frauds. [C. 73, § 3665; R., 
§ 4008; C. '51, §2411.] 

Where labor or money arc to be ex
pended: In case of a sale of personal prop
erty the fact that the goods are to be shipped 
by express from one place to another at an 
expense does not bring the case within the 
exception; such is not a case where "labor, 
skill or money are necessary tobe expended, " 
etc.: Partridge v. Wilsey, 8-459. 

The facts taking a contract out of the 
statute of frauds may exist and be proved 
outside the contract itself. In a contract for 
a sale of hogs, held, that proof that at the 
time it was made the hogs were not owned 
by the vendor, but that labor, skill or money 
would be necessary to procure them, would 
be sufficient: Bennett ». Nye, 4 G. Gr., 410. 

A parol contract for a lien on personal 
property, where the property is not owned 
by the vendor at the time of the sale, but is 
still to b i purchased by him, is not within the 
statute of frauds: Brown v. Allen, 35-306. 

In an action based on a written contract 
plaintiff cannot recover under an oral con
tract for the purchase of property not at the 
time ready for delivery, but for the procur

ing of which labor, skill and money are 
necessary to be expended: Haw v. American 
Wire Nail Co., 89-745. 

Writ ten authority given to an agent to 
make a contract of purchase will not consti
tute a written contract for the purchase such 
as to take the case out of the statute of 
frauds: Ibid. 

Taking and holding possession: A sale 
or gift of real estate is, under our statute, 
just as complete and perfect when made by 
parol and followed by possession under it, 
with the consent of the vendor, as if it were 
made in writing: Hughes v. Lindsey, 31-329. 

A sale of real estate in parol, accompanied 
with possession, is valid: Chamberlin v. liob-
ertson, 31-408; Tuttle v. Becker, 47-486. 

But it must appear that the possession was 
taken under the contract and with the knowl
edge of the other party: Carrolls v. Cox, 15-
455. 

The mere continuance in possession by a 
tenant is not sufficient to render valid a ver
bal contract: Mahana v. Blunt, 20-142. 

A license to mine is valid, though resting 
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wholly in parol, if possession is taken and 
held thereunder with actual consent of the 
licensor: Anderson v. Simpson, 21-399. 

The fact that one of the members of a 
partnership withdraws from the management 
of the business, under a contract to sell his 
interest to his partner, leaving such partner 
in possession of the property and the busi
ness, does not show that the latter has taken 
and held possession under and by virtue of 
the contract so as to take the case out of the 
statute of frauds: Wilmer v. Far ris, 40-309. 

A parol contract for the exchange of land 
accompanied by delivery of actual possession 
of land exchanged in accordance with the 
contract is valid: Baldwin v. Thompson, 15-
504. 

An oral agreement rescinding a contract 
of sale to a person in possession may be estab
lished by evidence showing that the party in 
possession thereof held as tenant instead of 
owner, paying rent, etc., in accordance with 
the terms of such oral agreement: Barton v.' 
Smith, 66-75. 

The provision of this section referring to 
the fourth subdivision of the preceding sec
tion relates solely to contracts for the pur
chase or sale of real estate, and does not have 
the effect to qualify the rule enacted by the 
preceding section as to leases for a term ex
ceeding one year: Thorp v. Bradley, 75-50. 

Where acts of possession relied upon to 
show partial performance are of doubtful 
character, and may have been done with 
other views than as a part performance of 
the agreement, they do not take the case out 
of the statute; but where the acts are undis
puted, and the sole question is whether they 
are done in the performance of the contract 
as claimed by one party, or of another con
tract as claimed by the other party, then the 
question as to what the contract was under 
which they were done must be established 
by a preponderance of the evidence: Sweeney 
v. O'Hora, 43-34. 

Where a contract is taken out of the stat
ute of frauds by part performance by one of 
the parties, by taking possession of the prop
erty conveyed, the contract may be enforced 
by the other party, as well as by the one who 
has partly performed: Ibid. 

Where the defendant had no title to the 
land at the time he put plaintiff in posses
sion, but represented that he had title and 
afterward procured a conveyance, held, that 
he was estopped from setting up the fact that 
such representations were fraudulent: Sen-
kin v. Hill, 49-270. 

The taking and holding possession under 
a verbal assignment of a lease, held not to 
take the contract of assignment out of the 
statute of frauds: Hunt v. Coe, 15-197. 

A verbal lease for five years, under which 
lessee is in possession, is valid: Nordyke & 
Mormon Co. v. Hawkey e Woolen Mills Co., 53-
521. 

Par t performance: If a party seeks to 
take a case out of the statute of frauds on the 
ground of a part performance, it is indispen
sable that the parol contract, agreement or 
gift should be established by clear, unequiv
ocal and definite testimony: Williamson v. 
Williamson, 4-279; McPherson v. Berry, 92-64. 

Execution of a deed, payment of the pur
chase money, or part of it, and possession of 
the premises, are sufficient to constitute part 
performance of a parol contract to convey 
and take it out of the statute of frauds: Trayer 
v. Beeder, 45-272. 

Proof of part performance of an oral con
tract of lease for the term of more than a 
year will not take such contract out of the 
statute: Bunt v.Coe, 15-197: Burden v.Knight, 
82-584; Powell v. Crampton, 71 N. W., 579. 

To take a case out of the operation of the 
statute of frauds on the ground of part per
formance, it is indispensable that the acts 
done should be referable exclusively to the 
contract, but a preponderance of evidence 
alone is sufficient to show that fact: Sweeney 
v. O'Hora, 43-34; York v. Wallace, 48-305. 

An agreement to give a mortgage on real 
estate for the purchase-money, though not 
in writing, does not come within the statute 
of frauds when part of the purchase price 
has been paid, and the vendee, with the con
sent of the vendor, has taken possession of 
the property: Devin v. Eagleson, 79-269. 

Parol evidence of a verbal agreement of 
sale and a payment of a part of the consider
ation is competent: Pressly v. Boe, 83-545. 

Where an easement had been taken pos
session of and used for many years, held, that 
there was sufficient part performance to 
take the parol grant of such easement out of 
the statute of frauds: Ague v. SeUsinger, 85-
305. 

A special agreement in regard to a party 
wall is not a contract for the creation or 
transfer of any right or interest in the land 
for the reason that there is a right to erect 
a wall on the line without an agreement, and 
therefore such contract will not, under \ 
3302, be helped by part performance: Price, 
». Lien, 84-590. 

Where an oral contract was made in re
gard to a partition fence, held that, by 
adopting and acknowledging the benefit of 
the fence already erected, the contract was 
performed in such sense as to take it out of 
the statute of frauds: Bodell v. Nehls, 85-164. 

Where property was delivered by plain
tiff to defendant under the agreement that 
defendant was to pay plaintiff $100 each year 
during the latter's life, held, that it was par
tially performed and not within the statute: 
Saum v. Saum, 49-704. 

Where it is agreed to pay for services in 
land the party rendering the services may 
recover the value of the land under an oral 
contract: Bonnon's Estate v. TJrton, 3 G. Gr., 
228. 

If an oral assignment of a judgment is 
made in consideration of services to be ren
dered in obtaining such judgment, and 
the services are thereafter rendered, the as
signment will thereby be taken out of the 
statute of frauds: Howe v. Jones, 57-130. 

A parol contract for the sale of land ac
companied by a payment of part of the pur
chase money makes, under the statute, a 
valid agreement, although there was a prior 
written memorandum which could not be 
introduced in evidence because unstamped: 
Sykes v. Bates, 26-25L 

The deposit of the purchase money by the 
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purchaser for the seller under a parol con
tract will not take the case out of the statute 
of frauds where such deposit is upon condi
tions which prevent the money from becom
ing absolutely the property of the seller, such 
conditions in this case being that the money 
was to be paid to the seller whenever the 
title to the land was perfect, such title not 
having been perfected: Query v. Liston, 92-288. 

Facts considered and held not to prove a 
delivery of notes in payment of the purchase 
money for real estate, or such an execution 
of the verbal contract of sale as to take the 
case out of the statute of frauds: Aider v. 
Miller, 18-405. 

Where a sum of money in bank bills was 
deposited with the vendor as part payment 
of a contract, full payment of which was to 
be made by the vendee in coin, and the bills 
were afterwards returned to the vendee for 
the purpose of enabling him to secure the 
coin and make full payment, and the contract 
was never fulfilled by the vendee, held, that 
the vendor could not maintain an action to 
recover the value of the bills thus returned 
to the vendee: Jones v. Taylor, 1 G. Gr., 434. 

There is great doubt as to whether the 

mere agreement that an indebtedness from 
the seller to the buyer shall go on the sale as 
a part of the purchase money will constitute 
part payment: Brown v. Wade, 42-647. 

Where exchange of horses was agreed 
upon, and as a part of the consideration it 
was agreed that a debt from one party to the 
other should be extinguished, held, that the 
extinguishing of the indebtedness took place 
at once and constituted a part performance 
sufficient to take the contract out of the 
statute of frauds, although the actual change 
of possession of the horses did not take place 
at that time: Peake v. Conlan, 43-297. 

The term "purchase money" as used in 
the statute means the consideration. Where 
such consideration was the conveyance to the 
vendor by the vendee of another piece of 
property, held, that proof that such convey
ance was executed would take the case out 
of the statute of frauds: Devin v. Himer, 29-
297. 

So where the consideration for a contract 
to convey land was the performance of serv
ices, held, that proof of performance of such 
services would take the case out of the stat
ute: Stem v. Nysonger, 69-512. 

SEC. 4627. When contract not denied in the pleadings. The above 
regulations, relating merely to the proof of contracts, shall not prevent the 
enforcement of those not denied in the pleadings, except in cases when the 
contract is sought to be enforced, or damages recovered for the breach 
thereof, against some person other than him who made it. [C. 73, § 3666; 
R., § 4009; C'51, § 2412.] 

If the contract is not denied in the an
swer of defendant i t is to be enforced against 
him, although in such answer he may ex
pressly insist upon the benefit of the statute: 
Auter v. Miller, 18-405. 

In a particular case, held, that a denial in 
the answer was sufficient to prevent the en
forcement of the contract alleged in the pe
tition, and which was within the statute of 
frauds: Mahana v. Blunt, 20-142. 

SEC. 4628. Party made -witness. The oral evidence of the maker 
against whom the unwritten contract is sought to be enforced shall be com
petent to establish the same. [C.73, § 3667; R., § 4010; C. '51, § 2413.] 

In a particular case, held, that the con
tract sued upon was sufficiently established 
by the evidence of one of the defendants to 
entitle the plaintiff to recover against the 
defendants thereon, although it was within 
the statute of frauds and not in writing: 
Dewey v. Life, 60-361. 

If the testimony of the party called as a 
witness establishes the oral contract, then 
such contract is as well proven under the 
statute of frauds as if it had been in writing. 
Whether such testimony of the party is suf
ficient to prove the contract is a question of 
fact for the jury and should not be taken 
away from them by an instruction: Byerlee v. 
Mendel, 39-382. 

T/here the evidence of defendant clearly 
established an oral contract to convey land, 
held, that the contract might be enforced: 
Smith v. Phelps, 32-537. 

Where a party seeking to enforce a con
tract which should be in writing intends to 
rely upon the evidence of the party making 
it, he should so state in his petition, other-
wisei't wifr"be suKJect to'demurred Babcock 
v. Meek, 45-137; Burden v. Knight, 82-584. 

If plaintiff relies on the testimony of de
fendant to establish the contract, he cannot 
contradict or supplement such testimony by 
that of other witnesses. The testimony of 
defendant is conclusive: Auter v. Miller, 18-
405; Thorn v. Moore, 21-285; Mighell v. Dough
erty, 86-480. 

Nor can plaintiff introduce other evi
dence to impeach defendant's credibility: 
Hunt v. Coe, 15-197. 

The provision allowing the opposite party 
to be called to establish a contract which 
should be in writing does not apply to the 
testimony of the agent of such party. His 
testimony cannot be received for that pur
pose: Burnside v. Bawson, 37-639. 

SEC. 4629. Instruments affecting real estate. Every instrument in 
writing affecting real estate, or the adoption of minors, which is acknowl
edged or proved and certified as required, may be read in evidence without 
further proof. [C. 73, § 3659; R., § 4001; C. '51, § 1227.] 
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The deed, such as here contemplated, 
being in the custody of the grantee, will be 
presumed to have been delivered, and being 
in writing will import a consideration, and 
these facts need not be proved before offer
ing the instrument in evidence: Wolverton v. 
Collins, 34-238. 

Recitals in an instrument which is admis
sible by reason of acknowledgment are 

, primajacie evidence of the facts recited: JBeal 
v. Blair, 33-318. 

A deed which is not properly acknowl

edged may still be received in evidence: 
Gould v. Woodward, 4 G. Gr., 82. 

An instrument, such as here described, is 
not evidence of the handwriting of the per
son by whom it purports to be signed: Hyde 
v. Woolfolk, 1-159. 

Where proof is made of the loss or ina
bility to produce the original deed the record 
thereof may be introduced in evidence with
out evidence of the execution of such deed: 
Carter v. Davidson, 70-45. 

As to acknowledgments in general, see 
U 2942-2956. 

SEC. 4630. Record or certified copy. When the recording of any 
instrument in the office of any public officer is authorized by law, the record 
of such instrument, or a duly authenticated copy thereof, is competent evi
dence whenever, by the party's own oath or otherwise, the original is shown 
to be lost, or not belonging to the party wishing to use the same, nor within 
hiscontrol. In such case, it is no objection totherecord thatnoofficial seal is 
appended to the recorded acknowledgment thereof, if, when the acknowl
edgment purports to have been taken by an officer having an official seal, 
there is a statement in the certificate of acknowledgment that the same is 
made under his hand and seal of office, and the record shows, by a scroll or 
otherwise, that there was such a seal, which will be presumptive evidence 
that it was attached to the original certificate. [C. 73, §§ 2197, 3660; R., §§ 
2528, 4002; C. '51, §§ 1228, 1476.] 

Proof of loss of original: The record of 
such instrument is not admissible as evi
dence unless it is shown that the original is 
lost or does not belong to the party wishing 
to use the same or is not within his control: 
Williams v. Heath, 22-519; Achley v. Sextmx, 
24-320;. Courtright v. Deeds, 37-503; Jaffiray v. 
Thompson, 65-322; State v. Penny, 70-190. 

Record of instrument of adoption of a 
child is not admissible by virtue of this sec
tion without proof of loss of the original: 
McColister v. Yard, 90-621. 

I t is not necessarily an instrument affect
ing her property: Ibid. 

What sufficient showing as to inabili ty 
to produce: Where it is not shown that the 
instrument is lost, the party desiring to in
troduce a copy thereof should show both that 
it does not belong to him and that it is not 
under his control; but it will not be consid
ered to be within his control merely from 
the fact that he may compel its production 
by a subpoena duces tecum: McNichols v. Wil
son, 42-385. 

In a criminal prosecution where the in
troduction of a mortgage in evidence be
came material in behalf of the state, held, 
that the testimony of the prosecuting wit
ness, that he did not have possession of the 
original instrument, was not sufficient show
ing to authorize the admission of secondary 
evidence: State v. Penny, 70-190. 

Where it was testified by the attorney of 
a party that the party oflering in evidence 
the record of a deed did not have the orig
inal deed and that he could obtain no 
knowledge as to where it was, held, that the 
record should have been admitted: Olleman 
». Kelgore, 52-38. 

Where an agent of the party who alone 
had held possession of the papers, which had 
never been in the hands of the party him

self, testified to the loss, held, that the show
ing was sufficient: Corbin v. Beebee, 36-336. 

Where a party offering in evidence a 
deed proved that application had been made 
to a person who ought to have had the deed, 
and search had been made among papers 
among which it probably would have been 
found, without success, held, that secondary 
evidence was properly admitted: Laird v. 
Kilbourne, 70-83. 

It does not follow that deeds belong to a 
grantee simply because they are executed to 
his grantor. They may contain a descrip
tion of many other tracts of land owned by 
such grantor or his other grantees: Mc
Nichols v. Wilson, 42-385. 

Where it appeared that the original was 
part of the files of a case in the supreme 
court and could have been readily procured, 
held, that a copy was not admissible in evi
dence: Byington v. Oaks, 32-488. 

But where a deed had been introduced in 
evidence in a case in another county and 
was in the hands of the court there, held, 
that it was sufficiently shown not to be in 
the possession or under the control of the 
party: Ingle v. Jones, 43-286. 

In a particular case, held, that the show
ing of inability of a party to produce deeds 
not in his possession was sufficient to entitle 
him to produce in evidence the record of 
such deeds: Kreuger v. Walker, 80-733. 

Proof of delivery: The provisions of stat
ute as to the admissibility of the record of 
an instrument in evidence do not dispense 
with the necessity of proof of delivery of the 
original in cases where such proof would be 
necessary, if the original itself were intro
duced: Foley v. Howard, 8-56. 

Land patent: This section does not apply 
to a record copy of a patent of lands from 
the United States: Curtis v. Hunting, 6-536. 
But see | 4633. 
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SEC. 4631. Retrospective. The provisions of the preceding section 
are intended to apply to all instruments heretofore recorded, as well as 
those hereafter to be recorded. [C. 73, § 3661; R., § 4003; C. '51, § 1229.] 

SEC. 4632. Not conclusive. Neither the certificate, the record nor 
the transcript thereof is conclusive evidence of the facts therein stated. [C. 
73, § 3662; R., § 4004; C'51, § 1230.] 

The certificate of acknowledgment is exists, for instance, when fraud is supposed 
prima facie evidence of the fact of acknowl- in obtaining the acknowledgment, or when 
edgment, but not conclusive, and may be the certificate is alleged to be false, and it is 
overcome by other evidence, the burden of proposed to show that the deed was never 
proof being upon the party seeking to rebut acknowledged: Tatum v. Ooforth, 9-247. 
the effect of the certificate: Morris v. Sar- But it is not contemplated that a defective 
gent, 18-90. certificate is to be supplied or made good by 

The r ight to contradict the certificate other evidence: CFarrell v. Simplot, 4-381. 

SEC. 4633. Recording United States and state patents. United States 
and state patents for lands in the state, that have been or may be recorded 
in the recorder's office of the county in which the lands are situated, shall 
be matters of record, and copies thereof, certified to by the recorder, may 
be received and read in evidence in all courts, with like effect as other certi
fied copies of original papers recorded in his office, and such patents may 
be recorded without an acknowledgment. [16 G. A., ch. 10.] 

SEC. 4634. Field-notes and plats. A copy of the field-notes of any 
surveyor, or a plat made by him and certified under oath as correct, may be 
received as evidence to show the shape or dimensions of a tract of land, or 
any other fact the ascertainment of which requires the exercise of scientific 
skill or calculation only. [C.73, § 3701; R., § 4046; C'51, § 2431.] 

SEC. 4635. Copies of records and entries in public offices. Duly 
certified copies of all records and entries or papers belonging to any public 
office, or by authority of law filed to be kept therein, shall be evidence in 
all cases of equal credibility with the original record or papers so filed. [C. 
73, § 3702; R., § 4047; 0.'51, § 2432.] 

In an action for a breach of warranty in a 
deed for land purchased as swamp, held, that 
a certified abstract from the United States 
land office was admissible in evidence to 
show that the land in question was not certi
fied as swamp, and to throw upon defendant 
the burden of proving that the land had 
passed under the swamp grant: Shorthillv. 
Ferguson, 44-249. 

Under the provisions of a railroad land 
grant authorizing the selection of indemnity 
lands, and an act of congress providing that 
in such case lists of the land certified by the 
commissioner of the general land office 
should be regarded as conveying the fee-
simple title, held, that a duly certified copy 
of the original certified lists of selections un
der the grant, on file in the office of the com
missioner of the general land office, was 
properly admitted in evidence: Chicago, B. 
& Q. B. Go. v. Lewis, 53-101. 

Where letters were on file in the state 
land office which would be themselves ad
missible in evidence, held, that they might 
be proven by copies certified by the register: 
BeUowsv. Todd, 34-18, 26. 

A certified copy of a paper in a public 
office, but which is of such nature that it is 
not authorized by law to be kept there, 
is not receivable in evidence: Morrison v. 
Coad, 49-571. 

Parol evidence is not competent to cor
rect a mistake in a duly certified copy of a 
pecord: Monk v. Corbin, 58-503. 

1X7 

A copy of a public document, or what pur
ports to be such copy, found in the custody 
of a public officer, is not admissible in evi
dence under the rule admitting public docu
ments, unless it be properly authenticated or 
proved to be correct: Pfotzer v. MuUaney, 

As to certified copies of recorded instru
ments, see \ 4630 and notes. 

The certificate of the custodian of a record 
stating its contents is not admissible in proof 
thereof. Neither will such certificate be re
ceived as evidence of the contents of a lost or 
destroyed record; nor can facts which are 
required to be of record, but which have 
been omitted, be proved by the certificate of 
the officer required to keep such record: 
Goodrich v. Conrad, 24-254. 

The auditor's plat-book, made up from 
records in the recorder's office, is not admis
sible in evidence as a duly certified copy of 
the records of conveyances, to establish the 
title of the party whose name is entered 
thereon: Heinrims v. Terrell, 65-25. 

The reports of the register of the state 
land office are not receivable in evidence: 
Gordon v. Bucknell, 38-438. 

The assignment of a mortgage on real es
tate is an instrument authorized to be re
corded, under \ 2925, and a copy of sudh rec
ord is therefore admissible: Kenosha Stove 
Co. v. Shedd, 82-540. 

An instrument of adoption of a child is 
not a paper belonging to a public office nor 
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a paper by law required to be kept therein This section relates to certified copy of 
in such, sense that the record thereof is ad- an original record not an original paper re
missible as original evidence: McCollister v. corded: Ibid. 
Yard, 90-621. 

SEC. 4636. Copies of books of original entries. Copies of entries 
made in the book of "copies of original entries," kept as a record in the 
office of the county recorder, when such book has been compared with the 
originals and certified as true copies by the register of the United States 
land office at which such original entries were made, may, when certified by 
the recorder to be true copies, be received and read in evidence in all of the 
courts, with like effect as certified copies of original papers recorded in his 
office. [18 G. A., ch. 186, § 1; C'73, § 3704; R., § 4049.] 

SEC. 4637. Additional entries. Copies of additional entries shall, 
from time to time, be procured as made, certified as required in the preced
ing section, and entered in the book of "copies of original entries," until all 
the lands in the county have been entered and so certified. [C'73, § 3705; 
R., § 4050.] 

SEC. 4638. Officer to give copies of records. Every officer having 
the custody of a public record or writing shall furnish any person, upon 
demand and payment of the legal fees therefor, a certified copy thereof. 
[C'73, § 3706; R., § 4051; C'51, § 2433.] 

Where the secretary of state was asked a copy of such amendment as being a part of 
to give a certified copy of the so-called pro- the constitution, held, that his refusal to do 
hibitory amendment to the constitution, so was proper as his determination to that 
which had already been decreed by the su- effect would not be valid in view of the de-
preme court not to have been legally adopted, cisión of the court: Harvey v. McFarland, 
and suit was brought to compel him to give 89-703. 

SEC. 4639. Maps, etc., in office of surveyor-general. Copies of all 
maps, official letters and other documents in the office of the surveyor-
general of the United States, when certified by that officer according to law, 
shall be received by the courts of this state as presumptive evidence of the 
existence and contents of the originals, and that they are copies of the origi
nals, notwithstanding such maps, official letters or other papers, may them
selves be copied. [C'73, § 3707; R., § 4052.] 

SEC. 4640. Certificate as to loss of paper. The certificate of a public 
officer, that he has made diligent and ineffectual search for a paper in his 
office, is of the same efficacy in all cases as if such officer had personally 
appeared and sworn to such facts. [C. '73, § 3708; R., § 4053; C'51, § 2434.] 

SEC. 4641. Duplicate receipt of receiver of land office. The usual 
duplicate receipt of the receiver of any land office, or the certificate of such 
receiver that the books of his office show the sale of a tract of land to a cer
tain individual, is proof of title, equivalent to a patent, against all but the 
holder of an actual patent. [C'73, § 3709; R., § 4054; C '51, § 2435.] 

This section held applicable!» the receiver of the Des Moines river land office: Stone v. 
McMahan, 4 G. Gr., 72. 

SEC. 4642. Certificate of register or receiver. The certificate of 
the register or receiver of any land office of the United States, as to the 
entry of land within his district, shall be presumptive evidence of title, in 
the person entering, to the real estate therein named. [C'73, § 3710; R., § 
4055.] 

This section relates to the remedy, and make a statement or certificate in writing, 
applies to all actions in the courts of the such writing is competent evidence of the 
state whether the land is situated in the fact stated or certified: Clark v. Polk Comity, 
state or not: Pierden v. Beed, 36-257. 19-248. 

Where the statute requires an officer to 

SEC. 4643. Official signature presumed genuine. In the cases con
templated in the last ten sections, the signature of the officer shall be 
presumed to be genuine until the contrary is shown. [C'73, § 3711; R., § 
4056; C, '51, § 2436.] 
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SEC. 4644. Judicial record—of this state or federal courts. A 
judicial record of this state or any court of the United States may be proved 
by the production of the original, or a copy thereof certified by the clerk or 
person having the legal custody thereof, authenticated by his seal of office, 
if he have one. [C. 73, § 3712; R., § 4057; 0. '51, § 2437.] 

I t is not necessary to account for the 
original before introducing a copy: Dupont 
v. Downing, 6-173. 

Where a party relies upon a prior adjudi
cation, he should introduce in evidence not 
only a copy of the judgment but also a copy 
of the pleadings: Campbell v. Ayers, 6-339. 

A copy of the record of the judgment 
properly authenticated is competent evi-

SEC. 4646. Of another state. That of another state may be proved 
by the attestation of the clerk and the seal of the court annexed, if there 
be a seal, together with a certificate of a judge, chief justice or presiding 
magistrate that the attestation is in due form of law. [C.'73, §3713; R., § 
4058; C.'51, §2438.] 

dence without proof of the official character 
of the person rendering the judgment: Sail-
road Bank v. Evans, 32-202. 

The record of a judgment of a court of 
general jurisdiction is admissible in evidence 
without proof of service of process and the 
pleadings: American Emigrant Co. v. Fuller, 
83-599. 

The certificate of a judge, whether the 
presiding officer of the court or not, to the 
attestation by the clerk, is sufficient: Simons 
v. Cook, 29-324. 

The certificate of the judge is conclusive 
that the attestation of the record is in due 
form, and if it appears to be made by a deputy 
in the name of the principal, it is conclusive 
as to the authority of the deputy to make 
such certificate: ¡¿reasons v. Davis, 9-219; 
Young v. Thayer, 1 G. Gr., 196. 

Parol evidence may be received to show 
the practice and usage in the courts of an
other state, and whether a record conforms 
thereto, and its effect: (¡treasons v. Davis, 9-
219. 

Where a foreign judgment is introduced 
in evidence on the trial in the court below, 
and it appears not to be sufficiently formal 
and authoritative as a judgment on its face 
to authorize a recovery upon it, the presump
tion will be on appeal that it was supported 
by proper evidence to entitle it to faith and 
credit, unless the contrary appears by affirm
ative showing: Clemmer v. Cooper, 24-185. 

The method prescribed by act of congress 
for authenticating a judicial record is not 

with reference to such authentication in its 
own courts: Latterett v. Cook, 1-1. 

A certificate of the clerk of the circuit 
court of West Virginia, stating that he was 
the successor of the clerk of the county court 
of Virginia in wliich the judgment was ren
dered before the formation of the state of 
West Virginia, held competent evidence of 
that fact and of the existence of the judg
ment: Darrah v. Watson, 36-116. 

The attestation of the copy of the record 
in another state must be according to the 
form used in the state from which the record 
comes: Hoop v. Clark, 4 G. Gr., 294. 

Attestation of a foreign judgment in the 
name of the clerk by a deputy, together with 
the presiding judge's certificate of the offi
cial character of such clerk and deputy, and 
that the certificate is in due form of law, held 
sufficient: Young v. Thayer, 1 G. Gr., 196. 

The record of a judgment is sufficiently 
authenticated if the certificate of the clerk 
identifies the transcript to be a true copy, and 
there is a further certificate of the presiding 
judge that such attestation is in due form of 
law: Lewis v. Sutliff, 2 G. Gr., 186. 

Section applied: Howe v. Barnes, 70 N.W., 
197. exclusive of that which a state may adopt 

SEC. 4646. Of a justice of the peace. The official certificate of a 
justice of the peace of any of the United States to any judgment and the 
preliminary proceedings before him, supported by the official certificate of 
the clerk of any court of record within the county in which such justice 
resides, stating that he is an acting justice of the peace of that county, and 
that the signature to his certificate is genuine, is sufficient evidence of such 
proceedings and judgment. [C. '73, § 3714; R., § 4059; C'51, § 2439.] 

The certificate of the clerk should show 
that the justice of the peace was a justice 
within the same county, and also that he was 
an acting justice of the peace at the time of 
signing the certificate: Ouesdoifv. Oleason, 
10-495. 

The certificate of a retired justice of the 
peace in relation to his former official pro
ceedings has no more weight than that of a 
mere stranger: Brown v. Scott, 2 G. Gr., 454. 

The successor in office of a retired justice 
is the proper person to make the certificate 
here contemplated as to any of the official 

proceedings of his predecessor shown by the 
records in his office, and the certificate of 
the clerk of a court that the justice is an act
ing justice and his signature genuine is suf
ficient: Bailroad Bank v. Evans, 32-202. 

Where in the body of a certificate of- a 
justice of the peace he states his official char
acter, the failure to affix his official designa
tion to the signature of the' certificate will 
not affect its validity: Ibid. 

The admission in evidence of the tran
script from the docket of a justice of the 
-eace in a foreign state, held not error where 
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such transcript was embraced in the certified proceedings of a state may be authenticated 
copy of proceedings in the court of common so as to be given effect in other states refer 
pleas,where the judgment sued on was ren- only to courts of general jurisdiction and not 
dered on appeal: Clemmer v. Cooper, 24-185. to those of inferior jurisdiction, such as jus-

The provisions of the statutes of the United tices of the peace: Gay v. Lloyd, 1 G. Gr.,78. 
States as to the mode in which the judicial 

SEC. 4647. Of a foreign country. Copies of records and proceedings 
in the coxirts of a foreign country may be admitted in evidence upon being 
authenticated as follows: 

1. By the official attestation of the clerk or officer in "whose custody such 
records are legally kept; 

2. By the certificate of one of the judges or magistrates of such court, 
that the person so attesting is the clerk or officer legally entrusted with the 
custody of such records, and that the signature to his attestation is genuine; 

3. By the official certificate of the officer who has the custody of the 
principal seal of the government under whose authority the court is held, 
attested by said seal, stating that such court is duly constituted, specifying 
the general nature of its jurisdiction, and verifying the seal of the court. 
[C.73, §3715; R., §4060; C'51, §2440.] 

SEC. 4648. Presumption of regularity. The proceedings of all 
officers and courts of limited and inferior jurisdiction within the state shall 
be presumed regular, except in regard to matters required to be entered of 
record, and except where otherwise expressly declared. [0. '73, §3669; E., 
§ 4120; C.'51, §2512.] 

Presumption as to regularity of official 
acts: Every legal presumption should be en
tertained that an officer has done his duty: 
Cole v. Porter, 4 G. Gr., 510: Goodrich v. Bea-
mm, 37-563. 

Such presumption will be entertained in 
the absence of any showing to the contrary: 
Budd v. Durall, 36-315; Spitler v. Schofield, 
43-571. 

Where it is the duty of an officer to do an 
act, it must be presumed that such duty has 
been performed: In re Estate of Edwards, 58-
431. 

There is a presumption that those charged 
•with public trusts act honestly and in good 
faith: Sioux City & St. P. R. Co. v. Osceola 
County, 45-168. 

An act of an officer which may have been 
•within his official powers will be presumed 

- to have been within such powers in the ab
sence of all evidence to the contrary: Winne-
dwelt County v. Maynard, 44-15; Babcock v. 
'Wolf, 70-676. 

' Official acts, even though ministerial in 
their nature, must be regarded as prima facie 
correct: Smith v. District T'p, 42 522. 

There is a legal presumption in favor of 
the due execution of papers emanating from 

• a public office: French v. Reel, 61-143. 
Where the return of an officer on a writ 

of attachment showed a levy upon property, 
~ but did not state that the property was that 
' of defendant, held, that the presumption of 
regularity would obtain in favor of such re
turn: Rowan v. Lamb, 4 G. Gr., 468. 

A court will not presume that an officer 
in the service of process failed to discharge 
a plain duty imposed upon him by law, nor 
infer facts inconsistent with the return of the 

* writ, in order to divest rights acquired under 
it, pv defeat the judgment of a court of com-

" pe'tent jurisdiction: Pursley v. Hays, 22-310. 
'' Where a person in authority is required 
to do a certain act which could not be omitted 

without a neglect of duty, the performance 
of it will be presumed unless the contrary is 
proved: Dollarhide v. Boardof Commissioners, 
1 G. Gr., 158. 

Therefore, where it was required by stat
ute that commissioners for a particular pur
pose should be sworn, held, that although in 
this respect compliance with the statute did 
not appear in the report of such commis
sioners, it would be presumed that the law 
was complied with: Ibid. 

I t must be presumed that the officers of 
the court in any particular matter performed 
their duty unless the contrary appears. 
Therefore, held, that where the trial of a 
criminal case was had at a special term of 
the court, it would be presumed that notice 
of the holding of such term, as required by 
law, had been given: Harriman v. State, 2 G. 
Gr., 270. 

Where it appeared that an ordinance had 
been published in a newspaper, held, that the 

Sresumption that the officers had done their 
uty was sufficient to show that the news

paper was one of general circulation in the 
corporation, as required by law: Bayard v. 
Baker, 76-220. 

The acts of a court of competent jurisdic
tion are presumed to have been rightly done 
until the contrary appears: American Emi
grant Co. v. Fuller, 83-559. 

Where the venue of an affidavit does not 
appear it will be presumed that the justice 
of the peace signing it administered the oath 
in the county in which he was authorized to 
act: Snell v. Eckerson, 8-284. 

This section applies to a proceeding of 
the board of supervisors in establishing a 
highway: McBurney v. Graves, 66-314. 

Where the tribunal determines that the 
essential steps to give it jurisdiction have 
been taken, and makes that determination 
a matter of record, the statute raises the 
presumption in favor of the correctness of 
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three days after it was filed., lield, that it 
would be presumed that the case was prop
erly continued to the day judgment was 
rendered: Ibid. 

Where a justice has acquired jurisdiction, 
subsequent proceedings are deemed regular 
and cannot be collaterally assailed. There
fore, lield, that a recital on the justice's 
docket of continuance by agreement could 
not be contradicted by affidavits denying 
such agreement: Caughlin v. Blake, 55-634. 

So, also, the recitals of the justice's 
record as to the time in the day at which 
default is entered is conclusive as against) 
collateral attack: Cory v. King, 49-365. 

The correctness of a judgment as to a 
question arising in a case of which the jus* 
tice has jurisdiction cannot be questioned in 
an action by scire facias on the judgment; 
Haggarty v. Burr, 22-219. 

Where it appears that the justice has 
rendered a judgment for more than one hun
dred dollars, as he may do by the consent of 
the parties, it not being required that such 
consent shall appear of record, it will be 
presumed in favor of the judgment that it 
exists: Schlisman v. Webber, 65-114. 

the determination, but it does not raise the 
presumption in favor of the jurisdiction of 
the tribunal in the absence of any determi
nation by it that it had jurisdiction: Ibid. 

Section applied: State v Lane, 26-223; Lees 
v. Wetmore, 58-170. 

Acts of justice of the peace: It may be 
presumed in favor of the judgmentof a justice 
of the peace that acts which are shown to 
have been done were done in such order as 
was necessary in order that the jurisdiction 
should be properly exercised: Hodge v. Bug
gies, 36-42; Church v. Crossmav, 49-444. 

While it may be that the decision of a 
justice of the peace that he has jurisdiction 
is presumed to be right until the contrary is 
shown, yet where the assumption upon which 
the decision is based appears, and the decision 
is thereby shown to be erroneous, the pre
sumption in favor of the justice's jurisdiction 
is thereby rebutted: Brown v. Davis, 59-641. 

Jurisdiction having once been acquired 
by a justice of the peace, the presumption is 
that it continues to judgment, in the ab
sence of a showing to the contrary: Moore v. 
Beeves, 47-30. 

Therefore, where judgment was rendered 
against a garnishee on his answer more than 

SEC. 4649. Executive acts. Acts of the executive of the United 
States, or of this or any other state of the Union, or of a foreign govern
ment, are proved by the records of the state department of the respective 
governments, or by public documents purporting to have been printed by 
order of the legislatures of those governments, respectively, or by either 
branch thereof. [G.73, § 3716; R., § 4061; C'51, § 2441.] 

SEC. 4650. Proceedings of legislature. The proceedings of the leg
islature of this or any other state of the Union, or of the United States, or 
of any foreign government, are proved by the journals of those bodies, 
respectively, or of either branch thereof, and either by copies officially 
certified by the clerk of the house in which the proceeding was had, or by 
a copy purporting to have been printed by its order. [C.'73, § 3717; R., § 
4062; C.'51, §2442.] 

etc., and behind them it is impossible for 
any court to go for the purpose of ascertain
ing what the law is: Duncornbe v. Prindle, 
12-1. 

The enrolled bill, duly signed and filed in 
the office of the secretary of state, is at least 
presumptive evidence of its due enactment, 
and the court will take judicial notice of 
what appears from such record to be the law» 
The fact that the journal of one of the houses 
of the legislature fails to show that the stat
ute passed such house will not be sufficient 
to overcome such presumption: Jordan v. 
Circuit Court, 69-177. 

The journals of the respective houses of 
the general assembly are competent evidence 
to show the proceedings of such houses: 
Kœhler v. Hill, 60-543. 

The original acts of the general assembly, 
deposited with the secretary of state, as pro
vided by law, are the ultimate proof of the 
statutes, whatever errors there may be in the 
printed copies of such statutes. The court 
will inform itself and take judicial notice of 
the true reading of the statutes as thus 
shown: Clare v. State, 5-509; commented upon 
in State v. Dorehcy, 8-396. 

The acta thus deposited are the bills 
which receive the signatures of the officers, 

SEC. 4651. Printed copies of the statutes. Printed copies of the 
statute laws of this or any other of the United States, or of congress, or of 
any foreign government, purporting or proved to have been published under 
the authority thereof, or proved to be commonly admitted as evidence of the 
existing laws in the courts of such state or government, shall be admitted 
in the courts of this state as presumptive evidence of such laws. [C. '73, § 
3718; R., § 4063; C'51, § 2443.] 

Printed -copies of the statute laws of a But the method here provided does.noi 
state purporting to have been published un- exclude other methods, such as -prodúeing 
der- its-authority, are admissibleas evidence copies duly authenticated underHhe soal of 
of such laws: Webster v. liées, 23-209. the state: Laitertttv. Cook, 1-1. 
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The testimony of witnesses, however, 
would not be admissible to prove the statutes 
of another state: Ibid. 

Parol evidence of a witness familiar with 
the laws of another state is not admissible for 
the purpose of showing the powers of a no
tary public under the statutes of that state: 
State v. Cross, 68-180. 

Parol evidence of a person familiar with 
the practice in other states may be received 
to show that certain books are commonly re
ceived by the courts of that state as evidence 
of the statute laws thereof: Greasons v. Davis, 
9-219. 

Courts do not take judicial notice of the 
statutes of another state. If a party relies 
upon such statutes, he must plead them as 
any other fact; and it will not be sufficient to 
refer to them by their title or date of ap
proval, nor by stating what are their general 
provisions and requirements: Carey v. Cincin
nati & C. 2?. Co., 5-357; Taylor v. Bunyan, 
9-522. 

The presumption is that the laws of a for
eign state are the same as our own. If it is 
claimed that they are different from our 
own, that fact must be averred and proved: 
Bean v. Briggs, 4-464; Crafts v. Clark, 31-77; 
8. C, 38-237; Sayre v. Wheeler, 31-112; Sayre 

v. Wheeler, 32-559; Stephens v. Williams, 46-
540; Church v. Crossman, 49-444; Webster v. 
Hunter, 50-215; Neese v. Farmers' Ins. Co., 
55-604; Hadley v. Gregory, 57-157. 

The statutes of another-state will, in the 
absence of any showing to the contrary, be 
presumed to be the same as those of this 
state: Davis «. Chicago, B. I. & P. B. Co., 83-
744; German Bank v. American F. Ins. Co., 
83-491; In re Capper's Will, 85-82. 

In a prosecution for bigamy, evidence of 
a marriage in another state which is suffi
cient in form to be valid under the laws of 
this state will be sufficient, the statutes of 
the state where the marriage was celebrated 
being presumed to be the same as those of 
this state in the absence of proof to the con
trary: State v. Nadal, 69-478. 

The presumption is that the rule of law 
on a particular question is the same in an
other state as in this state: Leiber v. Union 
Pacific B. Co., 49-688. 

A volume not published under the au
thority of the state nor shown to be com
monly admitted as evidence of the existing 
laws of that state in the courts thereof, is 
not admissible in another state to prove the 
laws of the former: Goodwin v. Provident 
Savings L. Ass. Soc, 66 N.W., 157. 

SEC. 4652. "Written law—unwrit ten law. The public seal of the state 
or county, affixed to a copy of the written law or other public writing, is 
admissible as evidence of such law or writing, respectively. The unwrit
ten laws of any other state or government may be proved as facts by parol 
evidence, or by the books of reports of cases adjudged in their courts. [C. 
73, § 3719; R., § 4064; C'51, § 2444.] 

SEC. 4663. Ordinances of city or town. The printed copies of the 
ordinance of any municipal corporation, published by its authority, or tran
scripts of any ordinance, act or proceeding thereof recorded in any book, or 
entries on any minutes or journals kept under its direction, and certified by 
its clerk, shall be received in evidence for any purpose for which the original 
ordinances, books, minutes or journals would be received, and with the 
same effect. The clerk shall furnish such transcripts, and be entitled to 
charge therefor at the rate that the clerk of the district court is entitled to 
charge for transcripts of records from that court. [C. 73, § 3720; R., § 1076.] 

In a proceeding under a city ordinance it 
is competent to prove publication thereof by 
introducing the original ordinance with a 
certificate of the clerk that it, was regularly 
enacted and published as required. Such 
evidence is original, not secondary: Des 
Moines v. Casady, 21-570. 

Evidence in a particular case held suffi-

S E C 4654. Books and. papers—how procured. The district or supe
rior court may in its discretion, by rule, require the production of any 
papers or books which are material to the just determination of any cause 
pending before it, for the purpose of being inspected and copied by or for 
the party thus calling for them. [C.73, § 3685; R., § 4026; C. '51, § 2423.] 

cient to identify a certain book as the ordi
nance book of a city: Ottumioa v. Schaub, 52-
515. 

Entries in a record book of a board of di
rectors of a district township, held sufficiently 
verified in a particular case: Cooper v. Nel
son, 38-440. 

The granting of the rule requiring the 
party to produce papers lies in the discre
tion of the court: Sheldon v. Michel, 40-19; 
Allison v.Vaughan, 40-421. 

Delay or negligence in asking for the rule 
might be sufficient ground for refusing to 
grant it: Ibid. 

A party cannot be required to produce a 
document without having notice of such re

quirement and a reasonable time for its pro
duction: Greenough v. Sheldon, 9-503. 

The agent of a telegraph company may 
be required to produce messages: Woods v. 
Miller, 65-168. 

Under these sections the application must 
be by petition stating the facts expected to 
be proved by $ie books or papers and that 
they are under the control of the party 
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against whom the rule is sought, and it is settled and the case set for heading six 
not proper to grant the rule on defendant to months before the motion, held, that the mo-
produce such documents whore their pro- tion was properly overruled, as the order 
duction is sought to be procured by notice on might have been refused because of the de-
defendant instead of by petition: Beebe v. lay in auking for it: Sclimidt v. Kiser, 75-457. 
Equitable Mut. L., etc., Ass'n, 76-129. A party who is called upon to produce his 

"Where a motion was filed on the morning books is not entitled to have taxed as costs in 
of the day set for trial for an order requiring his favor the expense of having a statement 
plaintiff to produce his books of account for made showing the condition of accounts as 
the purpose of being inspected and copied, appearing- in such books: McNider v. Sirrine, 
and it appeared that plaintiff resided and did 84-745. 
business in Chicago and that the issues were 

SEC. 4655. Petition—rule. The petition for that purpose must state 
the facts expected to be proved by such books or papers, and that, as the 
petitioner believes, such books and papers are under the control of the party 
against whom the rule is soríght, and must show wherein they are material. 
The rule shall thereupon be granted to produce the books and papers, or 
show cause to the contrary, if the court deems such rule expedient and 
proper. [C 73, § 3686; R , § 4027; C 5 1 , § 2424.] 

SEC. 4656. Fai lure to obey. On failure to obey the rule or show suf
ficient cause therefor, the same consequence's shall ensue as if the party had 
failed to appear and testify when subpœnaed by the party now calling for 
the books and papers. [C'73, § 3687; R., § 4028; C. '51, § 2425.] 

SEC. 4657. Wri t ing called for. Though a writing called for by one 
party is by the other produced, the party calling for it is not obliged 
to use it as evidence in the case. [C. 73, § 3688; R., § 4029; C. '51, § 2426.] 

SEC. 4658. Subpoenas for -witnesses. Theclerksof the several courts 
shall, on application of any person having a cause or matter pending in 
court, issue a subpoena for witnesses under the seal of the court, inserting 
all the names required by the applicant in one subpoena, if practicable, 
which may be served by the sheriff, coroner or any constable of the county, 
or by the party or any other person. When a subpoena is served by any 
person other than the sheriff, coroner or constable, proof thereof shall be 
shown by affidavit; but no costs for serving the same shall be allowed. [C'73, 
§3671; R.,§4012.] 

SEC. 4659. To whom directed—duces tecum. The subpoena shall 
be directed to the person therein named, requiring him to attend at a par
ticular time or place to testify as a witness, and it may contain a clause 
directing the witness to bring with him any book, writing or other thing 
under his control, which he is bound by law to produce as evidence. [C. 73, 
§ 3672; R., § 4013; C. '51, § 2415.] 

The provisions of this and the following to produce books and papers as contemplated 
sections are applicable to a witness, but not in \\ 4654-4656: Beebe v. Equitable Mut. L., 
to a defendant whom it is sought to compel etc., Ass'n, 76-129. 

SEC. 4660. H o w far compelled to attend. Witnesses in civil cases 
cannot be compelled to attend the district or superior court out of the state 
where they are served, nor at a distance of more than jw£ftf( miles from the 
place of their residence, or from that where they are served with a subpoena, 
unless within the same county. No other subpoena but that from the dis
trict or superior court can compel his attendance at a greater distance than 
thirty miles from his place of residence, or of service, if not in the same 
county. [C'73, § 3673; R., § 4014; C'51, § 2416.] 

The limitation as to the distance beyond witness. If he sees fit to respond to the sub-
which witnesses cannot be required to at- poena from a greater distance than seventy 
tend upon subpoena in a civil case docs not miles he is entitled to mileage for the entire 
apply to garnishees, who may be compelled distance traveled unless it appears that the 
to attend from anv distance within the state: extra travel was for the purpose of unneces-
Westphàl v.'Clark', 42-371. sarily increasing costs: Briggs v. Bumely Cif-, 
' THs "provision is for-the benefit of t he ' 64 N.W., 784. 

G"C. <33!. Witness fees. Witnesses in'any court of retard, except4n 
the police o.Airts, shall receive for each day's attendance ,3»» dollawand 
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twenty-five cents, and in the police courts the same fees and mileage as are 
allowed before justices of the peace; before a justice of the peace, fifty 
cents for each day; and in all cases five cents per mile for each mile actually 
traveled. An attorney, juror or officer, who is in habitual attendance on 
the court for the term at which he is examined as a witness, shall be entitled 
to but one day's attendance. No peace officer shall, in any case, receive 
fees as a witness for testifying in regard to any matter coming to his knowl
edge in the discharge of his official duties in such case, unless the court so 
orders. Witnesses called to testify only to an opinion founded on special 
study or experience in any branch of science, or to make scientific or profes
sional examinations and state the result thereof, shall receive additional 
compensation, to be fixed by the court, with reference to the value of the 
time employed and the degree of learning or skill required; but such addi
tional compensation shall not exceed four dollars per day while so employed. 
For attending before the grand or trial jury or court in criminal cases 
where the defendant is adjudged not guilty, the fees above provided for 
attending the district or justice's court shall be paid by the county, upon a 
certificate of the clerk or justice showing the amount of the services to 
which they are entitled. [16 G. A. ch. 62; C. 73, § 3814; R., § 4153; C. '51, § 
2544.] 

A witness summoned to attend in several vision giving a witness summoned for de-
state cases is entitled to compensation for his fendant in a criminal prosecution the right 
actual attendance in all the cases, but cannot of claiming witness fees from the county 
recover fees for each separate case, where he treasurer, and in such case it was held that 
is required to attend in more than one at the he must look to the party summoning him 
same time: Hardin v. Polk County, 39-661. for his fees: Donnelly v. Johnson County, 7-

A rule of court providing that witnesses 419. 
subpoenaed in cases between different parties As to fees for defendant's witnesses in 
should draw but one per diem was upheld in criminal prosecutions, see, also, i 5492. 
a particular case: Meffert v. Dubuque, B. & A witness is entitled to fees from the 
M. S. Co., 34-430. county for attendance in a criminal case on 

A witness for the prosecution who comes a preliminary examination before a justice: 
from another state at the request of the Johnson County v. Porter, 4 G. Gr., 79. 

rosecution, and testifies in a case in which The arrest of the accused is essential to 
efendant is adjudged not guilty, should be the power to subpœna a witness to testify on 

compensated by the county for his mileage a preliminary examination; and where a 
outside of as well as within the state, but subpoena was issued before any preliminary 
such mileage cannot be taxed as costs: West- information was filed or arrest thereunder 
fall v. Madison County, 62-427. made, held, that a witness attending from 

A witness is not entitled to fees for the another state in response to such subpoena 
time during which he is confined in jail on could not recover witness fees from the 
commitment by a magistrate for failure to county: Wamstaff v. Louisa County, 76-585. 
give security to appear as a witness for the A justice of the peace has no power to 
state in a criminal prosecution: Markwell v. issue a subpoena for a witness upon a pre-
Warren County, 53-422. liminary examination until an information 

Where a justice of the peace dismisses a has been filed by him or the defendant has 
criminal prosecution for failure of the pros- been arrested without warrant and brought 
ecuting witness to appear, the costs, includ- before him, and the witness attending in 
ing witness fees, may properly be taxed to response to such subpoena cannot recover 
the county: Cassidy v. Palo Alto County, 58- fees from the county. The witness is bound 
125; unless the justice has ground for tax- to know at his peril whether the justice of 
ing them against the prosecuting witness as the peace has power to issue the subpoena or 
provided in g 5606: Palo Alto County v. Mon- not: Wamstaff v. Louisa County, 76-585. 
crie/, 58-131. To entitle a party to fees as an expert it 

Where the county fails to pay costs prop- must be shown that he was called as such, 
erly taxed against it, action may be brought and to testify to an opinion founded on his 
against it therefor: Cassidy v. Palo Alto special study and experience: Snyder v. Iowa 
County, 58-125. City, 40-646. 

Under the Code of '51 there was no pro-
1 SEC. 4662. Fees in advance. Witnesses, except parties to the action, 

are entitled to receive in advance, if demanded when subpoenaed, their trav
eling fees to and from the court, with their fees for one day's attend
ance. - At the commencement of each day after the first, they are further 
entitled, on demand, to receive the legal fees for that day in advance. If 
not thus paid, they are not compelled to attend or remain as witnesses. (C. 
73, § 3674?»., § 4015; 0.'51, § 2417.] 

5 
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By appearing, a witness waives the right to demand mileage before testifying: Stock' 
berger v. lAndsey, 65-471. 

S E C . 4 6 6 3 . "Witness fees paid b y p a r t y or county . When the county 
or any par ty has paid the fees of any witness, and the same is afterward 
collected from the adverse par ty , the county or person so paying the same 
shall, upon the production of the receipt of such witness or other satis
factory evidence, be entitled to such fee, whether i t be in the hands of the 
justice or clerk, or has been paid into t he county t reasury. [C. 73 , § 3817.] 

S E C . 4 6 6 4 . Contempt i n failing: t o a t tend or test i fy . For a failure 
to obey a valid subpoena without a sufficient cause or excuse, or for a 
refusal to testify after appearance, the delinquent is guilty of a contempt 
of court and subject to be proceeded against by attachment. H e is also 
liable to the par ty by whom he was subpoenaed for all consequences of such 
delinquency, with fifty dollars additional damages. [C'73, § 3675; R., § 4016; 
C '51 , § 2418.] 

S E C . 4 6 6 5 . Proceed ings for contempt. Before a witness is so liable 
for a contempt for not appearing, he must be served personally wi th the 
process, by reading it to him, and leaving a copy thereof wi th him, if 
demanded, and it must be shown tha t the fees and traveling expenses 
allowed by law were tendered to him, if required; or i t must appear tha t a 
copy of the subpoena, if left at his usual place of residence, came into his 
hands, with the fees and traveling expenses above mentioned. [C '73 , § 
3676; R , § 4017; C ' 5 1 , § 2419.] 

S E C . 4 6 6 6 . Serv ing subpoena. If a witness conceals himself, or in 
any manner attempts to avoid being personal ly served with a subpoena, any 
sheriff or constable having the subpoena may use all necessary and proper 
means to serve the same, and may for tha t purpose break into any build
ing or other place where the witness is to be found, having first made known 
his business and demanded admission. [C'73, § 3677; R., §4018; C ' 5 1 , § 
2420.] 

S E C . 4 6 6 7 . W h e n p a r t y fails to o b e y subpoena. In addition to the 
above remedies, if a par ty to an action in his own right, on being duly sub
poenaed, fails to appear and give testimony, the other par ty may, at h i s 
election, have a continuance of the cause at the cost of the delinquent. [ C 
73 , § 3683; R., § 4024; C ' 5 1 , § 2421.] 

S E C . 4 6 6 8 . P lead ing t a k e n true , or cont inuance . Or if he shows by 
his own testimony, or otherwise, tha t he could not have a full personal 
knowledge of the transaction, the court may order his pleading to be taken 
as t rue; subject to be reconsidered during the term of the court, upon satis
factory reasons being shown for the delinquency. [ C 73, § 3684; R.. § 4025; 
C '51, § 2422.] 

The pleading is not to be taken as true unless the court upon application make an 
order to that effect: Hay v. Frazier, 49-454. 

S E C . 4 6 6 9 . Subpoenas b y officer or board. Any officer or board 
authorized to hear evidence shall have authori ty to subpoena witnesses and 
compel them to attend and testify, in the same manner as officers author
ized to take depositions. 

S E C . 4 6 7 0 . Pr i soner produced. A person confined in a peni tent iary 
or jail in the state may, by order of any court of record, be required to be 
produced for oral examination in the county where he is imprisoned, and in 
a criminal case in any county in the s ta te ; but in all other cases his exam
ination must be by a deposition. [ 0 . 7 3 , § 3678; R., § 4019.] 

Defendant in a criminal action has no ab- the exercise of the power of the court to re
solute right to demand the personal attend- quire the production of such prisoner is ais
ance of a convict in the penitentiary or cr'etionary: State v. Kennedy, 20-372. 
county prison, under an order of court, but 

S E C . 4671. Depos i t ion of. While a pr isoner 's deposition is being 
taken, he shall remain in the custody of the officer having him in charg's, 
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who shall afford reasonable facilities for the taking thereof. [C'73, § 3679; 
R., § 4020.] 

SEC. 4672. Procuring depositions. When, by the laws of this or any 
other state or country, testimony may be taken in the form of depositions 
to be used in any of the courts thereof, the person authorized to take such 
depositions may issue subpoenas for witnesses, which must be served by the 
same officers and returned in the same manner as is required in a justice's 
court, and obedience thereto may be enforced in the same way and to the 
same extent a justice of the peace might do, or he may report the matter to 
the district court or a judge thereof, who may enforce obedience as though 
the action was pending in said court. [C. '73, §§ 3680-2; R., §§ 4021-3; C. '51, 
§§ 2477-9.] 

S E C 4673. Affidavits—before whom made. An affidavit is a written 
declaration made under oath, without notice to the adverse party, before 
any person authorized to administer oaths within or without the state. [C. 
'73, §§ 3689-90; R., §§ 4030, 4035.] 

This clearly implies that an affidavit 
should be signed by the affiant: Crenshaw v. 
Taylor, 70-386. 

The jurat or certificate need not state the 
name of "the person signing or swearing to 
the affidavit: Stone v. Miller, 60-243. 

It is not necessary that the jurat expressly 
show that the person sworn is the person who 
subscribed to the affidavit. A jurat in the 
following form, "subscribed in my presence 
and sworn to before me," giving the date, 
held sufficient: Stoddard v. Sloan, 65-680. 

The signature to a jurat by an officer 
writing his name with the designation, " No
tary Public," is sufficient without adding the 
name of the county in and for which he is a 
notary. The court will take judicial notice 
of the fact that he is a notary for that county : 
Ibid. 

"Where an affidavit is headed with the 
name of the state and county, and the signa
ture of the notary is authenticated with a 
seal, such signature is sufficient if it con
tains the name of the notary with the ad
dition "Notary Public," without stating the 
state or county for which he is notary: Stone 
v. Miller, 60-243. 

"Where the venue of the affidavit is not 

indicated, it will be presumed that the oath 
was administered within the county in which 
the justice of the peace administering it had 
jurisdiction, that being the county in which 
the action was pending and in which the 
pleading was filed: Sncll v. JSckerson, 8-284. 

Although, in the caption, the affidavit is 
entitled of one county, while it appears to 
have been sworn to before a notary public in 
another county, the presumption is that the 
notary public took the affidavit within his 
own jurisdiction, and the caption will not be 
sufficient to show that it was sworn to with
out such jurisdiction: Qoodnow v. Litchfield, 
67-691. 

"Where an affidavit offered in evidence is 
authenticated by the signature and seal of 
a notary public, but the jurat does not refer 
to the seal, the notary may amend the jurat: 
Rallett V.Chicago & N. W. É. Co., 22-259. 

Affidavits are recognized as competent 
evidence on the hearing of application for a 
temporary injunction and for other purposes, 
and by agreement they are frequently treated 
as competent evidence on a final hearing of 
the case. There can be no objection to their 
being used when all the parties in interest 
assent to it: Ceyer v. Douglass, 85-93. 

S E C 4674. Out of the state. Those taken out of the state before 
any judge or clerk of a court of record, or before a notary public, or a com
missioner appointed by the governor of this state to take acknowledgment 
of deeds in the state where such affidavit is taken, are of the same credibil
ity as if taken within the state. [C. '73, § 3691; R., § 4036; C. '51, § 2475.] 

The fact that the officer before whom an 
affidavit is made, out of the state, is author
ized to administer oaths may be established 
aliunde: Levy v. Wilson, 43-605. 

"While the laws of other states will be pre
sumed to be the same as the laws of this state, 
requiring the seal of the notary to have en
graved thereon the name of his state, yet 

where the court receives and acts upon an 
affidavit for change of venue sworn to before 
a notary public of another state, whose seal 
does not bear the name of his state, it will be 
presumed that some showing was made that 
the seal was such as required by the laws of 
the state where the jurat was executed: 
Good now v. Litchfield, 67-691. 

S E C 4675. How compelled. When a person is desirous of obtaining 
the affidavit of another who is unwilling to make the same fully, he may 
apply by petition to any officer competent to take depositions, stating the 
object for which, he desires the affidavit. [0.73, § 3692; R., § 4038; C. '51, § 
2480.] i 

SEC. 4676. Subttœna issued. If the officer is satisfied that the object 
is legal and proper, ne shall issue his subpoena to bring the witness 'before 
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him, and, if he fails then to make a full affidavit of the facts within his 
knowledge to the extent required of him by the officer, the latter may pro
ceed to take his deposition by question and answer in the usual way, which 
may be used instead of an ordinary affidavit. [C. '73, § 3693; R., § 4039; 0. 
'51, § 2481.] 

The party subpoenaed cannot be excused oning a witness for contempt in refusing to 
from making the affidavit or answering the make the affidavit when properly required 
questions propounded on the ground that the will not be inquired into by the supreme 
affidavit desired would not be legally admis- court in a habeas corpus proceeding: State ex 
sible in proceedings for which it is sought, rel. v. Seaton, 61-563. 
Neither the officer before whom the witness But this section is not applicable where 
is brought, nor the witness himself, is allowed the affidavit is sought merely for informa-
to determine that question in advance, and tion. The use for which the affidavit or de-
a failure to respond to the subpœna or to an- position may be taken is manifestly a legal 
swer when brought before the officer may be use as evidence, and the officer should not 
punished as a contempt: Bobb v. McDonald, issue a subpoena where the affidavit required 
29-330. is not ostensibly for such legal use; and if os-

A justice of the peace to whom such ap- tensibly for such use, the officer should still 
plication is made has full power to pass upon be satisfied that it is desired for such use in 
the question of the legality or propriety of fact. Therefore, where the affidavit was 
the affidavit sought, and is not without juris- sought, not for use in a pending proceeding, 
diction to issue a subpoena to compel such but to procure information for the purpose of 
affidavit though as a matter of law it appears commencing an action, held, that the witness 
on the face of the petition therefor that it committed for contempt in refusing to obey 
could not, when taken, have any legal use. the subpoena should have been discharged on 
An order of the justice of the peace impris- habeas corpus: Dudley v. McCord, 65-671. 

SEC. 4677. Notice. The officer may, in his discretion, require notice 
of the taking of such affidavit or deposition to be given to any person inter
ested in the subject-matter, and allow him to be present and cross-examine 
such witness. [C'73, § 3694; R., § 4040; C. '51, § 2482.] 

SEC 4678. Affiant produced. The court or officer to whom any affi
davit is presented as a basis for some action, in relation to which any dis
cretion is lodged with such court or officer, may require the witness to be 
brought before it or him and submit to a cross-examination by the opposite 
party. [C'73, § 3695; R., § 4041; C 5 1 , § 2483.] 

For similar provision, see I 3833. 

SEC. 4679. Signature and seal—presumption. The signature and 
seal of such officers as are authorized to take depositions or affidavits, hav
ing a seal, and the simple signature of such as have no seal, are presump
tive evidence of the genuineness thereof, as well as of the official character 
of the officer, except as otherwise declared. [C'73, § 3696; R., § 4037; C. 
'51, § 2416.] 

SEC. 4680. Publications—how proved. Publications required to be 
made in a newspaper may be proved by the affidavit of any person having 
knowledge of the fact, specifying the times when and the paper in whicn 
the publication was made, but such affidavit must be made within six months 
after the last day of publication. [C'73, § 3697: R., § 4042; C'51, § 2427.] 

As to proof of publication of original notice, see ? 3536 and notes. 

SEC. 4681. Proof of serving or posting notices. The posting up or 
service of any notice or other paper required by law may be proved by the 
affidavit of any competent witness attached to a copy of said notice or paper, 
and made within six months of the time of such posting up. [C'73, § 3698; 
R., § 4043; 0. '51, § 2428.] 

See McLenon v. Kansas City, St. J. & C. B. B. Co., 69-320. 

SEC. 4682. Other facts. Any other fact which is required to be shown 
by affidavit, and which may be required for future use in any action or other 
proceeding, may be proved by pursuing the course above indicated, as nearly 
as the circumstances of the case will admit. [C'73, § 3699; R., § 4044; C. 
'51, § 2429.1 

SEC. 4683. How perpetuated. Proof so made may be perpetuated 
and preserved for future use by filing tho papers -above mentioned in the 



1868 
5^ 4684-4686 GENERAL PRINCIPLES OF EVIDENCE. Tit. XXIII, Ch. 1. 

office of the clerk of the district court of the county where the act is done, 
and the original affidavit appended to the notice or paper, if there is one, 
and, if not, the affidavit by itself is presumptive evidence of the facts sfcated 
therein, but does not preclude other modes of proof now held sufficient. 
[C.73, § 3700; R , § 4045; C 5 1 , § 2430.] 

SEC. 4684. Depositions—when taken and by whom. After the com
mencement of a civil action or other civil proceeding, if the witness resides 
within this state but in a different county from the place of trial, or is about 
to go beyond the reach of a subpoena, or is for any other cause expected to 
be unable to attend court at the time of trial, the party wishing his testi
mony may take his deposition in writing before any person having authority 
to administer oaths; and if the action is by equitable proceedings, then, 
without any other reason therefor, either party may so take the deposition 
of any witness. [C. 73, § 3721; R., § 4065; C. '51, § 2445.] 

Whether the reason shown for taking the That the grounds must appear in the 
deposition is a valid one or not, if objection deposition, see g 4709 and notes. 
is not made to the taking, it may be read if 
the witness is not in court: Cook v. Blair, 50-
128. 

Where a deposition is taken upon notice, 
and the adverse party appears and does not 
object to the want of statutory ground, the 
objection for want of such ground for taking 
the deposition may be deemed waived, but 
the deposition of a witness or the transcript 
of his evidence, taken in shorthand on a 
former trial, is not admissible in a law ac
tion without some statutory ground for tak
ing his deposition appears or such objection 
is waived: Baldwin v. St. Louis, K. & N. JR. 
Co., 68-37. 

Where one was made a party defendant 
to an action in which the depositions of wit
nesses had been taken prior to his hav
ing been made such party, it was held that 
such evidence, properly objected to when 
offered, could not be received and used 
against him. Said defendant not standing 
in privity to the original defendant, as to 
him, when he became a party the action was 
a new one, and he could not, against his ob
jection be bound or in any way affected by 
depositions taken by the plaintiffs before he 
was made a party to the action: Brown v. 
Zachary, 71 N.W., 413. 

As to introduction of depositions when 
taken, see 'i 4712 and notes. 

SEC. 4686. Upon notice or b y commission. If the deposition is to 
be taken within the state, it may be upon notice or upon commission, and, 
if without the state, it must be by the latter method, except by agreement 
of the parties. [C. 73, §§ 3722-3; R , §§ 4066-7; C'51, §§ 2446-7.] 

Where the notice stated the place for was properly suppressed upon motion: Glenn 
taking the deposition as the office of "Squire 
Moore," and the certificate showed that it 
was taken at the office of "Enos Moore," 
held, that the notice was insufficient in that 
respect, and the deposition was properly 
suppressed: McClintock v. Crick, 4-453. 

Objection to the sufficiency of the notice 
is waived by appearing and cross-examiniDg 
the witness: Nevanv. Jttoup, 8-207. 

Where a party to an action dies after 
notice is served to take depositions, but be
fore they are taken, they are illegal and 
should be stricken from the files on motion: 
Kershman v. Swhela, 59-93. 

Parties who have been properly served 
with notice of the taking of a deposition can
not object to it because other parties were 
not notified: Glenn v. Glenn, 17-498. 

The name of the witness whose testimony 
is to be taken should be stated in the notice: 
Filmer v. Branch of State Bank, 16-321. 

If there is a material difference between 
the name of the witness as given in the notice 
and that of the person whose deposition is 
taken, the deposition may be suppressed on 
motion: Strayer ». Wilson, 54-565. 

Where an agreement was made to take the 

Gleason, 61-28. 
Where certain depositions were taken in 

behalf of interveners and notice served on an 
attorney of both the adverse parties to the 
suit, but the acceptance of service indicated 
that the attorney signing was attorney for one 
party only, held, that as the notice was ad
dressed to him as attorney for both, by ac
cepting the notice addressed to him he would 
be presumed to do so in that capacity, and 
the service of the notice was sufficient: 
Walker v. Abbey, 77-702. 

Where a deposition is taken by mutual 
consent without any notice whatever the 
party appearing and participating in the tak
ing of such deposition cannot afterwards ob
ject to its introduction in evidence: Medland 
v. Walker, 64 N. W., 797. 

If the witness resides out of the county, 
but within the state, his deposition may be 
taken either on commission or on notice; if he 
resides out of the state, it can only be on com
mission; if within the county, it must be by 
notice: Fabian v. Davis, 5-456. 

If the witness resides out of the state, but 
his deposition can be taken within the county 
where suit is pending, it may be taken on no-vv i i e t e j»u<«Kicciiiciiu vvaDxuoiUv; uu uaite Lilt? wuiexu DUIU u u u u u i u g i xu ui«xjr uc uan.t;u uxx iiu 

deposition of 8. M Kinne, and the deposition tice, and need not be by commission: Ander-
of Sallie E. McKinne was taken, held, that i t son v. Easton, 16-56. 

SEC. 4686. Çy consent. By the written consent of parties, depositions 
may be taken in either method, and without any reason theïef dr. being made 
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to appear, and before any person designated in the agreement. [C. 73 , § 
3724; R., § 4068; C. '51, § 2448.] 

S E C . 4 6 8 7 . On not ice . When the deposition is taken upon notice, it 
must be before some person authorized to administor oaths, or agreed upon 
by the parties, and notice of the name of the witness, and the time when, 
the place where and the person before whom it is to be taken shall be given 
to the opposite par ty . [C. '73, §§ 3721-2; R., §§ 40G3-G; C. '51, §§ 2445-6.] 

S E C . 4 6 8 8 . N o t o n e l ec t ion d a y or h o l i d a y , e tc . No par ty shal l be 
required to t ake depositions on notice on the day of the general election, 
nor on any of the days on which appearance in an action cannot by law be 
required, nor during a term of the court in which the action is pending, 
unless such court, upon written motion, in furtherance of justice, shall so 
order. If notices are given in the same case by the same par ty of the tak
ing of depositions a t different places upon the same day, they shall be 
invalid. [C '73, §§ 3722, 3730; R., §§ 4066, 4073; C 5 1 , §§ 2446, 2453.] 

S E C . 4 6 8 9 . On c o m m i s s i o n — n o t i c e — i n t e r r o g a t o r i e s . A pa r ty 
wishing to take a deposition by commission may serve on the opposite par ty 
a notice that, on a day named, a commission will issue from the office of the 
clerk of the court in which the action or proceeding is pending, or in a case 
in a justice's court, from the office of the clerk of the district court of the 
county, directed to any of the officers or persons enumerated in the follow
ing section, specifying the officer or person, for the taking of such deposi
tions on writ ten interrogatories to be filed with the clerk, a copy of which 
must accompany and be served with said notice. Such notice shal l give 
the name of the witness whose deposition is thus to be taken. [C. '73, § 3727; 
R., §§ 4071, 4092; C ' 5 1 , §§ 2450, 2465.] 

S E C . 4 6 9 0 . W h o m a y act as commiss ioner . Such commission may 
issue to the clerk or any judge of any court of record, or any commissioner 
appointed by the governor of this s tate to take acknowledgments of deeds 
in another state, or any notary public, or any consul or consular agent of 
the United States, and such officer may be designated in the notice and in 
the commission, either by the name of office of such officer or by his 
individual name and official style; or the commission may issue to any per
son designated by the court for tha t purpose or agreed upon by the part ies, 
such person being named in the notice. If the commission issues to any 
officer or person for the taking of the deposition in any of the United Sta tes 
or in Canada, the name of the state and county in which the deposition is t obe 
taken shall be specified in the notice and commission; otherwise, it shal l be 
sufficient to name the state, terri tory or district, and town or city. [C. '73, 
§ 3725; R., § 4069; C. '51, § 2449.] 

A commission directed to "any notary county," etc., and the deposition was taken 
public within and for" any certain county and certified by the "clerk of the court of 
and state is sufficient to comply with the re- common p leas" of that county, held, that 
quirements of the statute: Sheriff v. Hull, the deposition should have been suppressed: 
37-174. Plummer v. Boads, 4-587. 

Where the commission was directed ' ' To But if it were made to appear in any suffl-
any notary public in and for Dauphin Co., cient manner that there was no district court 
Pa. ," lield, that the abbreviations used were such as that mentioned in the notice, and 
such as were generally understood and that that the court of common pleas was a court 
the deposition was properly admitted: Oil- of the same character and jurisdiction, the 
man v. Sheets, 78-499. objection to the deposition would not be suf-

In a commission to take a deposition in ficient: Ibid. 
the United States or Canada it is sufficient Where a commission to take depositions 
to name the county and state in which the was directed "To any notary public in and 
commissioner resides. I t is not necessary to for the county of Baltimore, the state of 
name the city or town: Lyon v. Barrows, 13- Maryland," and the depositions were taken 
428. by a person designating himself as " a notary 

A mistake in the title of the court of public of the state of Maryland, duly com-
which the commissioner was clerk, and in missioned and qualified, residing in the city 
the name of such clerk, held fatal: Jones v. of Baltimore and the state of Maryland,J ' 
Smith, 6-229. held, that the depositions should be excluded, 

Where the commission was directed to and that parol evidence was not admissible 
the "clerk of the district court of Morgan to show that notaries public in the city of 
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Baltimore were notaries for the whole state: If a notary before whom depositions are 
State v. Cross, 68-180. taken is such an officer defacto, they cannot be 

It is not proper to select and direct a com- suppressed on the ground that he had not 
mission in the alternative to several of the properly qualifled and was not such officer 
officers mentioned by statute: Levally v. Har- de jure: Keene.j v. Leas, 14-464. 
mon's Adm'r, 20-533. 

SEC. 4691. Officer wi th in l imits of jurisdiction. None of the above 
named officers are permitted to take the depositions aforesaid by virtue of 
a commission directed to him merely as such officer, unless within the limits 
of his official jurisdiction. [C. 73, § 3726; R., § 4070; C. '51, § 2450.] 

SEC. 4692. Cross-interrogatories. At or before the time fixed in the 
notice for the issuance of the commission, the opposite party may file cross-
interrogatories. If cross-interrogatories are not filed, the clerk shall file 
the following: 

1. Are you directly or indirectly interested in this action? and, if inter
ested, explain the interest you have; 

2. Are all your statements in the foregoing answers made from your 
personal knowledge? and, if not, do your answers show what are made from 
your personal knowledge, and what are from information, and the source of 
that information? if not, now show what is from information, and give its 
source; 

3. State everything you know concerning the subject of this action fav
orable to either party. [C.73, § 3728; R., § 4072; C. '51, § 2452.] 

SEC. 4693. Oral cross-examination. When notice is served of taking 
a deposition on commission, the adverse party may elect to appear and 
orally cross-examine the witness, and, if he so elects, he shall serve written 
notice of his election on the opposite party or his attorney at least one day 
before the date on which the commission is to be issued; and if such notice 
is given, then, before said commission shall issue, the party suing out the 
same shall deliver to the adverse party or his attorney a written statement, 
giving the name and address of the commissioner, the place, and, if in a 
city, the street and number, and the day and hour of taking the deposition. 
Such statement must be delivered to said adverse party or his attorney five 
days before the date fixed for taking the deposition, if taken within the 
state; if taken elsewhere, one additional day for every three hundred miles 
distance between the place where the commission issues and where the dep
osition is to be taken. If the adverse party elects to cross-examine the 
witness orally, the party suing out the commission may waive his written 
interrogatories and appear and orally examine the witness. Except as 
otherwise provided in this section, the provision relating to taking deposi
tions on notice shall be followed in taking that part of the deposition which 
is taken by oral examination. [26 G. A., ch. 74.] 

SEC. 4694. Form of commission. On the day fixed in the notice, the 
Commission may issue in the name of the court and under its seal, with the 
signature of the clerk, and need contain only a statement of the case and 
court in which the testimony is to be used, the authority conferred upon the 
commissioner, who shall be designated as hereinbefore provided, and 
instructions to guide him in the taking of the deposition. The interroga
tories and cross-interrogatories filed by the respective parties are to be 
appended to such commission. [C.73, § 3734; R., § 4078; C. '51, § 2455.] 

I t is not essential that the notice and in- If it be shown that the commission is. is-
terrogatories be on file in the clerk's office sued by the clerk, under the seal of the court, 
on the day fixed for the commission to issue, it will be presumed to have issued by author-
The opposite party having been served with ity of the court, which, for all practical pur-
a copy of the interrogatories, the filing of the poses is the same as if it had issued in its 
original interrogatories is not necessary to name: Plummer v. Roads, 4-587. 
enable him to file his cross-interrogatories. Where a commission was sent to the wit-
A delay of seven days in issuing a commis- ness, who delivered it to the proper officer, 
sion after the date fixed in the notice, held held, that in the absence of any showing of 
not such a defect as to warrant the exclusion prejudice there was not error in overruling 
of the deposition when taken: Bonney v. a motion to suppress the deposition: Phelps 
Gocke, 61-303. v. Walkey, 84-120. 
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S E C . 4696 . I n just ice 's court. If the action in which it is desired to 
take a deposition on commission is pending in a justice's court, the commis
sion shall issue from the office of the clerk of the district court of the county, 
or of the superior court, if there be one in the same township, on such 
notice as is required in suing out a commission in a case pending in such 
court. When such deposition is returned to the clerk of the court from 
which the commission issued, he shall deliver it personally or forward i t by 
mail to the justice before whom the action is pending. [C'73, § 3737; R., § 
4081; C '51 , §2450.] 

S E C . 4696 . Serv ice of notice. The notice of taking depositions by 
either of the methods provided may be served personally upon the opposite 
par ty or his attorney of record, in the same manner as an original notice in 
a civil action, except by publication, or such service may be accepted by the 
party or his attorney. [C.'73, §§ 3731-2; R., §§ 4074-5.] 

In a case in which a sheriff is a party, his deputy is illegal, and the depositions taken in 
deputy is disqualified from acting, and serv- pursuance of such notice should be sup-
ice of notice to take depositions made by such pressed: Gollobitsch v. Rainbows, 84-567. 

S E C . 4697 . B y filing i n c lerk's office. If the par ty sought to be 
served with, notice is a nonresident, or his residence is unknown, or in case 
of default, and the par ty has no at torney of record who is a resident of the 
state, the notice of the taking of depositions or suing out a commission 
therefor may be served by filing such notice, or such notice with a copy of 
the interrogatories attached, with the clerk of the court in which the action 
or proceeding is pending, ten days before the taking of the depositions or 
the issuance of the commission, as the case may be. [C'73, § 3733; R., § 
4076.] 

Depositions taken upon such notice as tions were taken without any cross-examina-
here provided are admissible on a retrial of tion by defendant will not exclude them: 
the cause after default is set aside, as pro- Watson v. Russell, 18-79. 
vided in \ 3796. The fact that such deposi-

S E C . 4 6 9 8 . L e n g t h of notice. The notice of tak ing a deposition by 
either of the methods, except as otherwise provided shall be, when served 
on the attorney, a t least ten days, and upon the pa r ty within the county 
whore the deposition is to be taken or the commission sued out, a t least five 
days. If served upon the par ty outside such county, the length of time shall 
be that required in serving an original notice. If depositions are to be taken 
upon notice, whether served upon the at torney or party, one day in addition 
to the time hereinbefore specified must be allowed for every one hundred 
miles travel from the place where it is served to where the deposition is to 
be taken. [0. 73, § 3730; R., § 4073; C. '51, § 2453.] 

When service is on a party, the add;- it should not be suppressed for insufficiency 
tional days for the distance of travel as pro- of notice on account of want of allowance for 
vided by statute are to be added to the five time of travel: Adams v. Peck, 4-551. 
days; and, in all caaes, in computing the The provisions of this section, with ref-
time, the first day is to be excluded, and the erence to the time of notice, relate to the 
last included: Richardson v. Burlington & M. county in which the depositions are to be 
R. R. Co., 8-260. taken and not to the county in which the ac-

The five days' notice referred to by stat- tion is pending: Kennedy v. Rosier, 71-671. 
ute is not intended to mean five clear days: The county referred to in this section is 
Bonney v. Cocke, 61-303. not the county in which the depositions are 

Where it does not appear that any travel to be taken, but the county from which the 
is nccosa.iry from the place where the party commission is to issue: Cook v. Gilchrist, 82-
lives or the p ace whore notice is served to 277. 
the place where the deposition is to be taken, 

S E C . 4699 . Method of taking. The person before whom depositions 
are taken must cause the interrogatories propounded, if oral, to be writ ten 
out, if v/ritten to be stated by number, and the answers thereto inserted 
immediately thereunder. The answers must be in the language, as nearly as 
practicable, of the witness. The whole, being read over by or to the wit
ness, must be subscribed and sworn to by him in the usual manner. [C. 73 , 
§ 3735; R., § 4079.] 
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A deposition in which the questions and 
answers were written out by the attorney of 
one of the parties was held to have been 
properly suppressed, where it appeared that 
the opposite party was not present and did 
not consent thereto: Hurst v. Larpin, 21-484. 

"Where the notice stated that the deposi
tion would be taken between the hours of 9 
o'clock a. m. and 6 p. m., and it was in fact 
completed and the witness was gone before 
11 a. m., at which time the attorney for the 
opposite party was present to examine the 
witness, held, that it was receivable in evi
dence, no showing of bad faith or improper 
conduct being made, and it not appearing 
what the opposite party expected to prove 
by his cross-examination: Scharfenburg v. 
Bishop, 35-60. 

The fact that the interrogatories attached 

to the commission are not written out by 
the notary and the answers of the witness 
written thereunder will not necessarily 
render the depositions invalid, where the 
interrogatories are numbered and the an
swers show by number the interrogatory to 
which each answer is intended to apply: 
Oiks v. Paxson, 36 Fed., 882. 

In a particular case, where in taking dep
ositions the question was asked, " I n whose 
care was the car-load, claimed for in this 
action, sent to Chicago," and the notary in
advertently wrote, " I n whose car," held, 
that the mistake was not prejudicial: Rich
mond v. Sunburg, 77-255. 

A person before whom depositions are to 
be taken may cause the examination to be 
written out by another: Tuthill Spring Co. v. 
Smith, 90-331. 

SEC. 4700. Certificate. The officer taking the deposition shall attach 
thereto his certificate that the testimony of the witness was correctly and 
fully written down by him, or by a disinterested person named therein, 
under his direction and in his presence, and was read over by the officer to 
such witness and signed and sworn to by the witness in the officer's pres
ence; any exhibits offered and identified shall be referred to in the certificate 
as thus identified, and the certificate shall show that the same or a true copy 
thereof is attached to and returned with the deposition. When the oath is 
administered to the witness by some other person, the officer's certificate 
shall recite such fact, stating his name and official character. [C73, §§ 
3736-7; R., §§ 4080-1; C'51, §§ 2457-8.] 

Exhibits: A deposition should not be sup
pressed because of failure to attach as ex
hibits certain deeds and notes incidentally 
referred to by the witness, but not in his 
control or forming the basis of the action, 
and about the contents of which there is no 
dispute : Lyon v. Barrows, 13-428. 

A witness may embody in his deposition, 
by way of exhibit, answers made in another 
deposition, although the opposite party was 
not a party to the taking of such other depo
sition: Bixby v. Carskaddon, 63-164. 

Where the deposition shows that the wit
ness refers to a deed, it is proper for the no
tary to return a copy thereof attached to the 
deposition: Giles v. Paxson, 36 Fed., 882. 

Copies of letters produced before the com
missioner taking the deposition and thus 
incorporated into the deposition by copy, 
are admissible: Bullis v. JSaston, 65 N. W., 
395. 

Certificate: The certificate of the officer 
must show that the requirements of the stat
ute with relation to the taking of depositions, 
such as, for instance, that the deposition has 
been read to the witness before signing, have 
been complied with; and held, that a certifi
cate merely showing the fact of signing and 
swearing, and the time and place thereof, 
was not sufficient: Ball v. Sylces, 70-525. 

The person executing the commission and 
making a return of his doings should appear 
to be the person commissioned, and should so 
appear of record from the certificate ap
pended to and returned with the commission; 
but where the commission was issued to 
Fred. R , and the certificate was signed 
F. A. B , held, that the presumption that 
the commission was sent to the person named 

therein, and the certificate signed by a name 
which might be that of the person to whom 
it was sent, were sufficient to show that the 
commission was properly executed; also held, 
that the re-issuance of the commission on 
an order of the court, in order that the 
proper return might be made, was not error, 
no prejudice being shown: Byington v. Moore, 
62-470. 

Where it appears from the caption of 
a deposition that it was taken before the 
proper officer, ia the proper county, and 
that the witness was first duly sworn, and 
from the certificate that the deposition was 
read over by said witness, and subscribed 
and sworn to by said deponent therein, it 
sufficiently appears that the statute has been 
complied with: Vaughn v. Smith, 58-553. 

The officer taking the deposition may, if 
his certificate is defective in not showing 
facts essential to render the deposition re
ceivable in evidence, return an amended 
certificate, which, in the absence of any 
showing or complaint that it does not state 
the facts, may be accepted as true, and this 
may be done even after the filing of a mo
tion to suppress the deposition for the de
fects in the first certificate: JUcKinley v. 
Chicago <£• N~. W. B. Co., 44-314. 

The notary's certificate should be authen
ticated with his seal: Stephens v. Williams, 
46-540. 

Where it was stipulated that a person 
named should act as commissioner in lieu of 
a notary, and that the witnesses should be 
sworn by competent authority and the depo
sitions taken by the person named, and when 
filed have the same force and effect as depo
sitions taken in the ordinary way, held, that 
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the objection that the depositions were not Certificate to depositions in particular 
properly certified or signed would not be sus- cases, held sufficient: Ingram v. Wàkernagel 
tained: Skoemake v. Smith, 80-655. 83-82; Giles v. Petaron, 36 Fed., 882. 

SEC. 4701. Oath, administered. If the deposition is taken in the state 
before a perron not authorized to administer oaths, or out of the state not 
before an officer enumerated in and allowed by this chapter so to do, the wit
ness must be sworn by some one who has that authority. 

SEC. 4702. Taking in shorthand. The deposition may be taken in 
shorthand, in which case the certificate of the person taking it on notice or 
commission must show that the testimony of the witness was correctly taken 
down in shorthand, and was correctly extended, and that the notes of his 
testimony or such extension thereof was read over to the witness, and signed by 
him and sworn to, if within the state before a person authorized to adminis
ter oaths, and if without the state before one of the officers authorized to 
take depositions outside of the state, and such extension, together with the 
shorthand notes, if signed and sworn to, must be returned as the deposition. 
Any one taking depositions in shorthand shall first take and subscribe an 
oath to take down and transcribe correctly such testimony, and shall certify 
that his translation thereof is full, true and complete. [25 G. A., ch. 94.] 

SEC. 4703. Authentication of official character. When depositions 
are taken before an officer not having a seal, unless so done by agreement 
of parties, his signature and official character must be authenticated by the 
certificate of the clerk of a court of record under its seal, or that of the 
officer having in charge the seal of state. If taken before an officer 
having a seal, whether in or outside the state, the certificate of the officer 
under such seal shall be received as presumptive evidence of the genuine
ness of the signature and of his official character. [C.'73, § 3742; R., § 
4086; C.'51, §2462.] 

SEC. 4704. Neither party present at taking on commission. Where 
a deposition is taken upon written interrogatories alone, neither party, nor 
his agent or attorney, shall be present at the examination of the witness, 
unless both parties are present or represented by an agent or attorney, and 
the certificate shall state such fact if a party or his agent is present. [C. 
73, § 3738; R., § 4082.] 

Where the statutory provision, that nei- is present; and where the certificate is silent 
ther a party nor his agent nor attorney shall as to the fact and there is no evidence to the 
be present at the examination of a witness contrary, it will be presumed that the require-
whose deposition is taken upon written inter- menta of the law have been observed: Turner 
rogatories unless both parties are present or v. Hardin, 80-691. 
represented, has been violated, prejudice Where it appears that the depositions 
will be presumed to result therefrom, at least were reduced to writing by another person 
in the absence of a showing to the contrary: than the notary and in his presence, it will 
Sheriff v. Hull, 37-174. not be presumed that such other person was 

The statute does not require the certificate the agent or attorney of the party unless that 
to show the fact when neither party nor agent fact appears: Cook v. Gilchrist, 82-277. 

SEC. 4705. Transmission. The deposition duly certified as hereinbe
fore required, with the commission and interrogatories, if taken on com
mission, must be sealed up and deposited by the person taking it, within 
thirty days, with the clerk of the proper court, or transmitted to him by 
mail or express, unless some other mode be agreed upon between the par
ties. [C.73, § 3737; R., § 4081; C. '51, § 2458.] 

SEC. 4706. Indorsement. The deposition, when prepared for filing 
with or return to the clerk, must be indorsed, on the outside of a sealed 
envelope in which it is inclosed, with the title of the cause in which it is 
to be used. [C. 73, § 3740; R., § 4084; C. '51, § 2460.] 

SEC. 4707. Opened — custody. When thus returned, it must be 
opened by the clerk and placed on file in his office, after which he shall at 
any time furnish any person with an attested copy of the same upon pay
ment of the customary fees, but must not allow it to be taken from his office 
previous to the next term of the court, unless by the written consent of all 
of the parties. [C. 73, § 3739; R., § 4083; C. '51, § 2459.] 
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Failure of the clerk to make entry on the to warrant a reversal: Wolverton v. Ellis, 18-
appearance docket of the fact of filing a dep- 413. 
osition will not prevent its being introduced It is not a ground for suppression of a 
in evidence: Byington v. Moore, 62-470. deposition that it has been taken from the 

"Where depositions were allowed to be clerk's office by the attorney of the opposite 
taken out in violation of such provision, but party during the next term of court after 
for an honest purpose, and the violation was filing: Hogaboom v. Price, 53-703. 
merely technical and without prejudice, held, A deposition taken by one party may be 
that the subsequent admission of the dep- introduced in evidence by the other: See 
osition in evidence was not sufficient error notes to ? 4711-12. 

SEC. 4708. Unimportant deviations. Unimportant deviations from 
any of the above directions shall nob cause the deposition to be excluded, 
where no substantial prejudice could be wrought to the opposite party 
thereby, and by order of court it may be returned to the officer taking the 
same for correction and amendments as to formal matters. [C.'73, §3741; 
R., §4085; C.'51, §2461.] 

A mistake merely clerical in the date stated the name of the witness in full, while 
named in the caption, held not sufficient to the deposition only set out the initials of his 
exclude the deposition; but a mistake in the first name, held not sufficient to justify the 
commission as to the title of the court of suppression of the deposition: Grimes v. 
which the commissioner was clerk, and in Martin, 10-347. 
the name of the clerk, held fatal: Jones v. Section applied: Crues v. Paxson, 36 Fed., 
Smith, 6-229. 882. 

The fact that the notice and commission 

SEC. 4709. Deposition to show reason for taking. The deposition in 
all cases, unless the record discloses a cause for the taking, must show that 
the witness is a nonresident of the county, or such other fact as renders its 
taking legal, and no such deposition shall be read on the trial if, at the 
time, the witness himself is produced in court. [C. 73, §3743; R., §4087; 
0.'51, §2463.] 

Whether the reason shown for taking the Where the ransom given for taking a 
deposition is a valid one or not, if objection deposition was that the witness did not ex-
is not made to the taking, it may be read if pect to be able to attend the next term of 
the witness is not in court: Cook v. Blair, 60- court, but the cause did not come on for 
128. trial until the second term of court after the 

If the deposition shows that the witness deposition was taken, held, that it was im-
is a nonresident, that is sufficient, although proper to admit such deposition in evidence 
the witness states that he expects to be près- without a showing of some reason why wit-
ent at the trial; and unless he is actually ness was not present at the trial: Sax v. Davis, 
present the deposition should not be ex- 71-406. 
eluded- Nevan v. Roup, 8-207. 

SEC. 4710. On appeal from justice. Depositions taken to be used in a 
justice's court shall be transferred to the court to which the cause is appealed, 
and used on the trial of such appeal. [C.73, §3744; R., §4093; C'51, §• 
2466.] 

Objections to depositions other than for tained if made for the first time on appeal* 
incompetenty or irrelevancy should be made Alverson v. Bell, 13-308. 
in the justice's court, and should not be sus-

SEC. 4711. Notice of filing. Upon the filing of a deposition in the 
clerk's office, he shall, on the day it is filed, mail to the attorney of each 
party to the action, directed to his post-office address, a notice thereof, 
reciting the title of the case, names of witnesses, and the date of filing. 
If the post-office address of any such attorney is unknown to the clerk, the 
notice shall be addressed to him at the post-office where the cause is pend
ing for trial. [17 G. A., ch. 26; C'73, § 3751.] 

SEC. 4712. Exceptions. If a deposition is filed three days or more 
prior to noon of the second day of a term, no exceptions thereto, other than 
for incompetency, irrelevancy or immateriality, shall be regarded, unless 
made by motion and filed by that time; if a deposition is filed thereafter or 
during a term, such exception shall be filed by noon of the third day after 
such filing, but all such exceptions or motions to suppress such depositiona 
must be made before the cause is reached for trial. [Same.] 
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Objection: An objection that a question 
propounded to the witness on the taking of 
his deposition is leading cannot be taken 
after the deposition is returned into court 
and offered in evidence. I t should be made 
when the deposition is taken: Keeney v.Chilis, 
4 G. Gr., 416; Mumma v. McKee, 10-107. 

The better rule is to require that objec
tions to the form of interrogatories proposed, 
whore the deposition is to be taken by com
mission, should be made before the commis
sion issues: Jones v. Smith, 6-229. 

Section applied: Shakman v. Potter, 66 
N. W., 1045. 

Motions to suppress depositions are to 
be made before the commencement of the 
trial: Frazier v. Smith, 10-591; Bays v. Her
ring, 51-286. 

Such requirement as to time for filing 
exceptions is applicable to the objection that 
questions in the deposition are improper or 
do not call for the best evidence: Nelson v. 
Chicago, B. I. & P. B. Co., 38-564. 

Where motion to suppress depositions 
was made after the second day of the term 
on the ground that it did not appear that 
neither the party nor his agent or attorney 
was present, held, that the objection was 
made too late: Turner v. Hardin, 80-691. 

This requirement is applicable to a motion 
to suppress a portion of a deposition on the 
ground that it is not proper cross-examina
tion. The mere noting of the objection on 
the deposition at the time it is taken is not 
sufficient: -Johnson v. Chicago, B. I. & P. B. 
Co., 51-25. 

This statutory provision held applicable to 
an objection that the statutory cross-inter
rogatories were not answered in a deposition 
taken upon commission, and also where it 
was objected that copies of notes referred to 
in the answers were not attached: Hanis 
Mfg. Co. v. Marsh, 49-11. 

An entry in the notice book of the court 
purporting to show the filing of depositions 
which are not actually filed will not limit the 
time of filing motion to suppress such deposi
tions; and such motion may be made after the 
case has been called for trial where the depo
sitions have not previously been filed: Accola 
v. Chicago, B. & Q. B. Co., 70-185. 

An objection to a deposition for defect in 
the notice, first interposed when it is offered 
in evidence on the trial, will not be regarded, 
although exception was taken to the notice 
before the commission issued: Pilmer v. 
Branch of State Bank, 16-321. 

Where the attorney, on the day that the 
cause was called for trial, asked time in 
which to file objections, and it appeared that 
the depositions had been on file more than 
thirty-six hours, and it did not appear but 
that the attorney had had knowledge of such 
fact, held, that his application was properly 
overruled: Byington v. Moore, 62-470. 

Objection to the admissibility of the evi
dence of a witness who is incompetent, as 
where a husband or wife is called to testify 
against the other, should be made at the time 
the witness is called, and is too late if not in-
tarposed until the end of the deposition or 
when it is offered to be read in evidence on 
the trial: Watson v. Biskamire, 45-231; Greedy 
v. McGee, 55-759. 

Objections to interrogatories and answers 
thereto in a deposition may be first made 
when the same are offered in evidence upon 
the trial in case the witness is only prohib
ited from testifying with respect to some 
particular matter, but is otherwise compe
tent: Winters v. Winters, 71 N. W., 184. 

Where, as soon as it was apparent in the 
course of taking a deposition that certain 
testimony therein was incompetent, the op
posite party moved to strike such testimony 
out, and had such motion entered by the 
notary taking the deposition, held, that the 
objection was taken in time and might be 
considered: Leather v. Boss, 74-630. 

An objection to the competency of the 
deposition, where the witness is claimed to 
be incompetent because the action is by an 
administrator, made at the time of the trial, 
cannot be considered where the same deposi
tion has been received in a previous trial in 
the same case without objection: McMillan, 
v. Burlington & M. B. B. Co., 56-421. 

An objection to testimony on the ground 
that it relates to a personal transaction be
tween the witness and decedent in an action 
by or against an administrator is an objection 
to competency, and therefore not within the 
statutory provision requiring that objections 
other than for incompetency or irrelevancy 
shall be made on the second day of the first 
term after the deposition is filed: Burton v. 
Baldwin, 61-283. 

The objection that the witness, although 
examined before a notary public in this state, 
is not a resident of this state, must be deemed 
waived if not taken when the residence of the 
witness is first disclosed; and where the 
counsel for the adverse party has been pres
ent and interposed no objection to the taking 
of the deposition until it has been signed, 
the objection cannot be maintained: Burrows 
v. Stryker, 47-447. 

Objection to a part of the deposition on the 
ground that it is not proper cross-examination 
is too late if not made until the deposition is 
offered in evidence: Bixby v. Carskaddon, 
63-164. 

Where exceptions to questions and an
swers were filed with the notary taking the 
deposition, but it did not appear that the 
same were brought to the attention of the 
court within the time required by statute, 
held, that they could not afterwards be relied 
upon: Neirneyer v. Cass County Bank, 42-124. 

Where a deposition is taken for use in a 
justice's court, objections thereto other than 
for incompetency or irrelevancy should be 
made in the justice's court, and cannot be 
made for the first time when the case is tried 
on appeal: Alverson v. Bell, 13-308. 

An objection relating to the legality of 
the proof at the time it is offered cannot be 
required to be made at the time of taking the 
deposition: Horseman v. Todhunter, 12-20J. 

Exclusion of depositions: The mere faci 
that depositions in an equity case are filed 
after the time within which by order of the 
court the party has been required to file 
them is not sufficient ground for striking 
them from the files in the trial of the case: 
Sweet v. Brown, 61-669. 

It will not constitute reversible error 
that a deposition is received which is taken 
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after the time allowed to the party for taking 
depositions, when it appears that additional 
time was also allowed to the other party for 
the same purpose: Gardner v. Trenary, 65-
646. 

Objections that depositions were not taken 
and filed within the time allowed for the pur
pose must be made promptly, and where two 
terms of court were allowed to elapse be
tween the filing of the depositions and the 
filing of a motion to suppress such deposition, 
held, that the motion was properly overruled: 
Tuthill Spring Co. v. Smith, 90-331. 

A deposition should not be excluded unless 
objection is made thereto: Crick v. McClintie, 
4 G. Gr., 290. 

A general objection to a deposition, a por
tion of which is properly admissible, is in
sufficient: WhitaJcer v. Sigler, 44-419. 

The overruling of a motion to suppress a 
deposition is error without prejudice where 
the witness testifies in person on the trial 
and such testimony is more favorable to the 
party complaining than that contained in 
the deposition: Curry v. Allen, 60-387. 

Striking out portion of deposition: The 
court cannot, upon motion, strike out a por
tion of an interrogatory in a deposition, leav
ing the answer standing: Pelamourges v. 
Clark, 9-1. 

A question and answer in a deposition 
should not be supressed entirely where they 
are proper as to one matter referred to there
in, but embrace something which is improper: 
Adae v. Zangs, 41-536. 

Matters stated in answers to interroga
tories in a deposition, held to be such as not 
called for by the question and therefore sub
ject to be stricken out on motion: Hendricks 
v. Wallis, 7-224. 

The rule requiring an answer to be re
sponsive to the interrogatory should be sub
stantially enforced: McCarver v. Nealey, 1 G. 
Gr., 360. 

Correction: A deposition cannot be cor
rected on applicatioa supported by affidavit. 
Groves v. Clark, 69 N. W., 1046. 

Introduction of deposition: A deposition 
need not be introduced by the party taking 
it, but the other party may introduce it if he 
so desire: Hale v. Gibbs, 43-380; Wheeler v. 
Smith, 13-564; Pelamourges v. Clark, 9-1, 16; 
Crick v. McClintie, 4 G. Gr., 290. 

Depositions properly taken may be intro
duced by either party for the purpose of es
tablishing any material point in the case: 
Brown v. By am, 65-374. 

Where a stipulation was entered into by 
the parties to the effect that plaintiff might 
introduce and use in his own behalf a deposi
tion in another case to which defendant was 
not a party, held, that under such stipulation 
defendant was not entitled to introduce in 
evidence such deposition: Borland v. Chi
cago, M. & St. P. È. Co., 78-94. 

Where the deposition of plaintiff was 
taken in his own behalf before the first trial 
of the case, and the parties entered into a 
written agreement that it might be used in 
evidence in the trial of the cause, but plain-

SEC. 4713. Hearing. The court 
and decide the questions arising on 
depositions before the commencement 

tiff, being present at the trial, testified or
ally, and at the second trial, plaintiff not be
ing present, the deposition was read, held, 
that as the agreement did not prescribe 
when the deposition should be read, it was 
properly admitted: Nelson v. Chicago, M. & 
St. P. É. Co., 77^05. 

A stipulation that a deposition when 
taken shall be receivable in evidence upon 
the trial of any case pending in the court 
named, between the same parties, will ren
der a deposition taken in one such case admis
sible in any other: Holmes v. Budd, 11-186. 

The party on whose behalf a deposition has 
been taken cannot read a portion thereof and 
omit other portions. The entire deposition, 
so far as competent and pertinent, should be 
read or none: Kilboume v. Jennings, 40-473. 

A deposition taken by a party is under his 
control, and, although he cannot withdraw it 
from the files, he can withhold it at pleasure, 
or any part of it, but the opposite party may 
introduce it in evidence if he sees fit, or a 
portion thereof not introduced by the party 
taking it: Hale v. Gibbs, 43-380. 

It is not error to allow a party to read a por
tion of the deposition of the opposite party, 
taken by him, where it contains an admis
sion: Van Horn v. Smith, 59-142. 

One party may introduce a deposition 
taken by his adversary, but which such ad
versary declines to introduce. If the witness 
has been examined as to different transac
tions, a party introducing the deposition may 
introduce such portions of it as touch one or 
more portions of the transaction, and decline 
to introduce it as to others. But he cannot 
be permitted to introduce a portion of it as to 
any given subject while declining to intro
duce all that the witness has said upon that 
subject: Citizens' Bank v. Bhutasel, 67-316. 

Depositions taken in a former action may 
be introduced in a subsequent action between 
the same parties without •notice that such 
depositions will be offered in the subsequent 
action: Shaul v. Brown, 28-37. 

Depositions taken in one action may be 
used in a subsequent action between the 
privies of the parties to the former action: 
Atkins v. Anderson, 63-739. 

But a party should not be permitted to 
use depositions upon the trial of one cause 
which have been taken in another with
out having filed them in the cause for 
which he proposes to use them or obtained 
leave before the commencement of the trial 
to so use them. Otherwise the opposite 
party would not have the opportunity which 
the statute contemplates of taking exception 
to such depositions: Searle v. Bichardson, 67-
170. 

Where the court refused to allow the in
troduction, after the close of the testimony 
of both parties, of a deposition received by 
mail after the close of the evidence, held, 
that as it did not appear that in other re
spects the deposition was admissible, the 
action of the court in excluding it was not 
shown to be erroneous: Gorman v. Minne
apolis & St. L. B. Co., 78-509. 

shall, on motion of either party, hear 
exceptions and motions to suppress 
of the trial. [C. 73, § 3752; E., § 4090.] 
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SEC. 4714. Errors -waived. Errors of the court in its decision upon 
exceptions to depositions are waived, unless excepted to. [C. 73, § 3753; 
R., § 4091.] 

SEC. 4716. Fees for taking:. Any officer or person taking depositions 
is authorized to charge therefor ten cents per hundred words, exclusive of 
the certificate; for administering an oath to each witness, five cents; for cer
tifying to the administration of the oath to and signature of the deposition 
by each witness, twenty-five cents; and for the certificate to the deposition 
or depositions, twenty-five cents, the charge for such certificate including 
the affixing of the seal thereto, if the person certifying is an officer having 
a seal; for issuing a subpoena for a witness, twenty-five cents; for certify
ing to a court the failure of a witness to respond to a subpoena, or his 
refusal to answer questions or to sign and swear to his deposition, twenty-
five cents, with ten cents per hundred words for copies of papers required 
to be certified in such a case. [C. 73, § 3835; R., § 4160; C'51, § 2552.] 

"Where depositions are taken out of the not such fees as the officer is entitled to in 
state, the fees to be taxed therefor are those the state where the depositions are taken: 
which are allowable under this section and McNider v. Sirrine, 84-745. 

SEC. 4716. "Witness fees. A witness appearing before an officer 
directed to take his deposition is entitled to the same fees and mileage as a 
witness in the court in which the deposition is to be used. If subpoenaed, 
such a witness is entitled to his fees and mileage in advance, as in other cases. 

SEC. 471,7. Costs. In all eases of taking depositions, the taxable costs 
thereof must be paid in the first place by the party at whose instance they 
are taken, subject, like other costs, to be taxed against the failing party in 
the action. [C. 73, § 3754; R., § 4100; C. '51, § 2474.] 

The costs to be taxed are the fees allowed where the depositions are to be taken, if 
by the statute in this Btate, and not the fees taken out of the state: McNider v. ¿sirrine, 
allowed according to the laws of the state 84-745. 

SEC. 4718. Perpetuating1 testimony. The testimony of a witness may 
be perpetuated in the following manner: The applicant must file in the 
office of the clerk of the district or superior court a verified petition, which 
shall set forth the subject-matter relative to which testimony is to be taken, 
the names of the persons interested, if known, and, if not, such general 
description as he can give of such persons, as heirs, devisees, alienees, or 
otherwise. It must also state the names of the witnesses to be examined, 
the interrogatories to be propounded to each, that the applicant expects to 
be a party to an action in a court of the state, in which such testimony 
will, as he believes, be material, and the obstacles preventing the imme
diate commencement of the action, where he expects to be the plaintiff. 
[C.73, §§ 3745-6; R., §§ 4094-5.] 

Where, in a proceeding to perpetuate tes- the "Chicago, Burlington and Quincy Rail-
timony, the petition stated the name of the road Company" so as to render the evidence 
person interested as the " C , B. & Q. R. R. taken in such proceeding afterwards admis-
Co.," held, that it was not a sufficient desig- sible as against such corporation: Accola v. 
nation of the corporation whose name was Chicago, B. & Q. R. Co., 70-185. 

SEC. 4719. Order of court or judge. The court, or the judge thereof, 
may, if the occasion for taking the deposition be a proper one, make an 
order allowing the examination of such witnesses, which shall prescribe the 
time and place of the examination, how long the parties interested shall be 
notified thereof, and the manner in which they shall be notified. [C. 73, § 
3747 R., § 4096.] 

SEC. 4720. Cross-interrogatories. When it satisfactorily appears to 
the court or judge that the parties interested can not be personally notified, 
such court or judge shall appoint a competent attorney to examine the peti
tion and prepare and file cross-interrogatories to those contained therein. 
The witnesses must be examined upon the interrogatories of the applicant, 
and any cross-interrogatories filed by or for parties, and no others shall 
be propounded to them; nor shall any statement be received which is not 
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responsive to some of them. The attorney filing the cross-interrogatories 
shall be allowed a reasonable fee therefor, to be taxed in the bill of costs. 
[C'73, §3748;R., §4097.] 

SEC. 4721. Before whom taken. Such deposition shall be taken before 
some one authorized by law to take depositions, or before some one specially 
authorized by the court or judge, and returned to the clerk's office of the 
court in which the petition is filed, the method of taking and verifying the 
same being the same as that provided for in case of depositions in an action, 
so far as applicable. [C'73, § 3749; R., § 4098.] 

SEC. 47S2. Costs. The costs of taking the deposition, including those 
incurred in the proceeding for securing them, shall be paid in the first 
instance by the party causing them to be taken. 

SEC. 4723. Filing—use. The court or judge, if satisfied that the depo
sitions have been properly taken, and as herein required, shall approve the 
same and order them to be filed; and if a trial be had between the parties 
named in the petition, or their privies or successors in interest, such depo
sitions, or certified copies thereof, may be given in evidence by either party 
where the witnesses are dead or insane, or where their attendance for oral 
examination cannot be obtained as required; but such depositions shall be 
subject to the same objections for irrelevancy, incompetency or immaterial
ity as may be made to depositions taken pending an action. [C. '73, § 3750; 
R., § 4099.] 



PART FOURTH. 

CODE OF CRIMINAL PROCEDURE. 

T I T L E XXIV. 
OF CRIMES AND PUNISHMENTS. 

CHAPTER 1. 
OF OFFENSES AGAINST THE SOVEREIGNTY OF THE STATE. 

SECTION 4724. Treason. Whoever within the jurisdiction of the state 
levies war against it, or adheres to its enemies, giving them aid and com
fort, is guilty of treason, and shall be punished by imprisonment in the 
penitentiary at hard labor for life. [C. 73, § 3845; R., § 4188; C. '51, § 2565.] 

SEC. 4725. Misprision of treason. If any person have knowledge of 
the commission of said crime of treason, and does not as soon as may be 
disclose such offense to the governor or some judge within the state, he is 
guilty of misprision of treason, and shall be fined not exceeding one thou
sand dollars, or be imprisoned in the penitentiary not exceeding three 
years, nor less than one year. [C73 , § 3846; R., § 4189; C. '51, § 2566.] 

SEC. 4726. Evidence. No person can be convicted of the crime of 
treason except upon the evidence of at least two witnesses to the same 
overt act, or on confession in open court. [C.'73, § 3847; R., § 4190; C'51, § 
2567.] 

CHAPTER 2. 
OP OFFENSES AGAINST THE LIVES AND PERSONS OF INDIVIDUALS. 

SECTION 4727. Murder. Whoever kills any human being with malice 
aforethought, either express or implied, is guilty of murder. [C.'73, § 
3848; R., § 4191; C. '51, § 2568.] 

Human being; infant unborn: An infant Malice aforethought is essential to the 
in the womb is not a human being within the crime of murder, but it is not necessary that 
meaning of this section; certainly not before it should have existed for any considerable 
it is quick: Abrams v. Foshee, 3-274. length of time. It is sufficient if it existed 

An infant does not become possessed of for any length of time before the commission 
independent life in such sense as to be subject of the act: Síaíe v. Decklotts, 19-447; State v. 
of homicide until independent circulation Hockett, 70-442; Síaíe v. Sopher, 70-494. 
has been established: State v. Winthrop, 43- Malice inferred: Malice may, as at com-
519. mon law, be implied in case of homicide from 

It is not necessary that an indictment for any act unlawful and dangerous in its nature, 
murder should allege that the deceased was unjustifiably committed. Therefore, held, 
a human being: Síaíe v. Stanley, 33-526, 531. that, independently of ? 4759, death caused 

Malice aforethought: In murder of either in an unlawful attempt to procure an abor-
degree there must be malice aforethought, tion was murder in the second degree: Síaíe 
express or implied: State v. Jdhiison, 8-525; v. Moore, 25-128. 
Fouts v. State, 4 G. Gr., 500. Persons conspiring to do an unlawful act 
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which is a trespass only will be guilty of 
murder only when death results in the pros
ecution of the design; but if the unlawful act 
be a felony, or more than a trespass, death 
resulting will be murder in all, although it 
happen beside the original design: Síaíe v. 
Shelledy, 8-477, 505. 

Use of deadly -weapon: The malice im
plied by the use of a deadly weapon is malice 
aforethought, such as will sustain a convic
tion for murder. Malice may be inferred 
from the deliberate, violent use of a deadly 
weapon: State v. Zeibart, 40-169. 

When a man assaults another or uses 
upon another a deadly weapon in such a 
manner that the natural, ordinary and prob
able result of the use of such weapon in 
such manner would be to take life, the law 
presumes that such person so assaulting in
tended to take life: State v. Sullivan, 51-142; 
State v. Hockett, 70-442. 

But it is error to charge the jury that 
malice is proved by the selection and use of 
a deadly weapon in a deadly manner without 
legal excuse. Such fact merely raises a pre
sumption of malice subject to be rebutted: 
State v. Townsend, 66-741; State v. Perigo, 70-
657. 

An instrument may or may not be a deadly 
weapon, depending upon the manner in 
which it is used; and in a particular case, 
held, that a stick of wood might be found to 
be a deadly weapon: State v. Brown, 67-289. 

Where defendant, a school-boy_ sixteen 
years of age, was on trial for homicide for 
causing the death of a playmate by means of 
a twenty-two calibre pistol, held, that al
though the size of a cartridge in such a pistol 
is little larger than a gun cap it was not 
error to instruct the jury on the theory that 
such instrument was a deadly weapon: State 
v. Sterrett, 80-609. 

Where it appeared that defendant sought 
a meeting with deceased at which the act 
was committed by the use of a revolver, held, 
that his having used a revolver tended to in
dicate that defendant sought the meeting 
with the intent to take the life of deceased: 
State v. Jones, 64-349. 

An instruction that malice would be im
plied from the unlawful and intentional use 
of a dangerous or deadly weapon in such 
manner that the natural consequence of the 
act would be to destroy the life of another, 
held not erroneous where there was no evi
dence that the killing was accidental or upon 
provocation: State v. Bainsbarger, 71-746. 

The fact that there was a fight before the 
act of defendant was committed resulting in 
homicide will not necessarily show that he 
did not act with malice aforethought: State v. 
Dillon, 74-653. 

Cause of death.: The fact that deceased 
was in a feeble condition, so that a blow of 
less force caused his death than would have 
been required to take the life of a healthy 
man, even if that fact is not known to the as
sailant, will not constitute a defense: State v. 
Castello, 62-404. 

It is the province of the jury to determine 
whether the injury inflicted by defendant 
upon deceased caused or contributed' to the 

\ death of deceased. The fact that the de

ceased was afflicted with a disease which 
might have proved fatal would not constitute 
a defense to the charge of murder, nor would 
ignorance on the part of defendant of the dis
eased physical condition of deceased excuse 
defendant's acts: State v. O'Brien, 81-88. 

Under the circumstances of a particular 
case, held, that it sufficiently appeared that 
the death of deceased was due to defendant's 
wrongful acts, and not solely to pre-existing 
disease: Ibid. 

If death ensues from a wound given in 
malice, not in its nature mortal, but which 
being neglected or mismanaged causes death, 
this will not excuse the person who gave it, 
and he will be held to have caused the death, 
unless he can make it clearly and. certainly 
appear that the maltreatment of the wound 
or the misconduct of the person wounded, 
and not the wound itself, was the sole cause 
of the death: State v. Morphy, 33-270. 

Where death is caused by the administra
tion of poison, the crime will be murder if 
the poison is unlawfully administered and 
without a good intention. Such administra
tion of the poison constitutes the required 
deliberation, premeditation and intent to 
kill, and it is immaterial whether or not there 
is a specific intent to kill: State v. Wells, 61-
629. 

Some participation or complicity in the 
injury done, or the infliction of some injury, 
is necessary to render one guilty: State v. 
Chinden, 91-505. 

A person who assumes to act as a physi
cian in good faith, with good motives and 
honest intentions, however erroneous the 
course of treatment he adopts, is not to be 
held criminally liable if death results from 
such treatment: State v. Schulz, 55-628. 

Under the facts of a particular case, held, 
that the evidence was not sufficient to show 
that the death of deceased caused by a bullet 
from a revolver was due to defendant and 
was not the suicidal act of the deceased, and 
the conviction of the defendant was, there
fore, reversed: State v. Billings, 81-99. 

An act which accelerates death may con
stitute homicide even though the person 
dying would have soon died from other 
causes :_ State v. Smith, 73-32. 

Resisting officer: In a prosecution for 
murder in resisting an officer, the official 
character of the officer need not be shown 
by record evidence. It is sufficient if it is 
shown that he was acting as officer de facto: 
State v. Zeibart, 40-169. 

Self-defense: "Justifiable" and "excus
able" are synonyms, and it is not error in 
instructing the jury with reference to self-
defense to speak of "justifiable self-defense:" 
State v. Bow, 81-138. 

In a particular case, held, that an instruc
tion with reference to the amount of force 
to be used in resisting an unlawful arrest 
was correct: Ibid. 

In a particular case, held, that the evi
dence was such as to indicate that defendant 
acted in self-defense and therefore the trial 
court was in error in not fully instructing 
the jury on that subject: State v. Donahoe, 
78-486. 

And held, that in such instructions the 
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court should have told the jury that the 
burden of proof was on the prosecution to 
prove defendant guilty beyond a reasonable 
doubt instead of indicating that the burden 
was on defendant to show that he was excus
able by reason of self-defense: Ibid. 

Where it was claimed that defendant in 
commiting a homicide had acted in self-de
fense, held, that the instructions of the lower 
court that the jury should consider the con
dition of defendant's health, the place where 
the shooting occurred, the size, age and rel
ative strength of the parties, etc., were 
sufficient: State v. Sterrett, 80-609. 

In a prosecution for murder where it ap
peared that the deceased was in an intoxi
cated condition and that he had removed his 
coat and vest for a fight with defendant, and 
that no weapon was found on his person nor 
near the place of the conflict, and that he had 
received six wounds, while there was no 
evidence that defendant received any injury 
nor suffered any violence in the fight, held, 
that defendant was not excusable on the 
ground of self-defense and the jury were 
warranted in finding a verdict of man
slaughter: State v. Shreves, 81-615. 

Instructions as to self-defense in a par
ticular case considered: Ibid. 

An instruction containing the expressions 
"enormous injury," "enormous bodily in
ju ry" and "dreadful injury," as indicating 
the degree of danger defendant must have 
apprehended before he was justified in tak
ing life in self-defense, lield not erroneous, 
as the expressions were used as the equiva
lent of " great bodily harm: " State v. Murdy, 
81-603. 

An instruction'to the effect that, if the de
fendant sought the place of business of the 
deceased in order to provoke a quarrel with 
him, he could not avail himself of the plea 
of self-defense, though the killing may have 
been necessary to preserve his own life, held 
not erroneous, as there was evidence upon 
which to base such instruction: Ibid. 

The character and reputation of deceased 
as a quarrelsome, vindictive and dangerous 
man, and threats made by him against de
fendant of which the defendant charged with 
homicide had knowledge, may be proved 
where the question is whether defendant 
acted in self-defense: State v. Donalioe, 78-486. 

Threats against the life of a person 
charged with a felonous homicide uncommu-
nicated to him at the time of the act are not 
admissible to show a motive or intent which 
influenced him to commit it. But if it be 
uncertain whether the deceased was not the 
aggressor in the conflict which led to his 
death, and it is material to determine that 
fact, evidence of recent threats made by de
ceased against the life of defendant is ad
missible, as tending to show that in the fatal 
encounter deceased was seeking to carry out 
his threats: State v. Helm, 92-540. 

Indictment: It is not necessary that an 
indictment for murder should specifically 
charge, as at common law, that the defendant 
murdered the deceased. The use of other 
words of the same import will be sufficient: 
State v. O'Niel, 23-272. 

Although the indictment must charge 

that the killing was done with malice afore
thought, it is not essential that these identi
cal words be used. It is sufficient if words 
are used of the same import, or if it clearly 
appeal's from the language used that malice 
aforethought is charged, or can, without 
doubt, be implied: State v. Thurman, 66-693. 

Therefore, where the indictment charged 
murder in the second degree, committed by 
the administration of drugs and the use of 
an instrument for the purpose of procuring 
an abortion, and charged these acts as mali
ciously done, and with the specific intent to 
produce an abortion, held, that malice afore
thought was sufficiently charged: Ibid. 

In an indictment for murder under our 
statute it is necessary to charge that the 
homicide was done with malice afore
thought: State v. Newberry, 26-467. 

Words used in the indictment in a par
ticular case, held to be equivalent to the 
expression "malice aforethought:" State v. 
Neeley, 20-108. 

In an indictment for murder it is suffi
cient to aver that the wound was inflicted on 
the person of deceased, that his death was 
caused by it, and that the act was within the 
jurisdiction of the court. The wound need 
not be more particularly described: JVas/i v. 
State, 2 G. Gr., 286. 

As to what crimes are deemed included in 
the charge of murder, see notes to \ 5407. 

Evidence: What the defendant said and 
did several hours after the commission of 
homicide cannot be shown in his behalf un
less it is claimed that the evidence tends to 
prove insanity, and if it is so claimed such 
claim ought to be stated: State v. Hockett, 
70-442. 

Evidence tending to show the character 
of a mob, and what they contemplated ac
complishing, is admissible in the prosecu
tion of one of the number for murder com
mitted in carrying out the plan: State v. Mc-
Cahill, 72-111. 

In a particular case, held, that the evi
dence fully supported a verdict of murder 
in the second degr.ee: State v. Murdy, 81-603. 

Where defendant was convicted of mur
der upon circumstantial evidence alone, lield, 
that it was the province of the jury to deter
mine the value and the weight of the evi
dence, and upon appeal the court would not 
be justified in saying that their verdict 
should be set aside because it was unsup
ported by the evidence: State v. Kennedy, 77-
208. 

Previous threats of intention to kill any 
one who shall resist certain proposed action 
are admissible in the prosecution for man
slaughter in the killing of one who thus re
sists although the threats were not specific 
as to any particular person: State v. Pierce. 
90-506. 

Where two persons were killed at the 
same time, and defendant was put on trial for 
the murder of one of them, held, that the en
tire conditions and circumstances with refer
ence to both might be shown in evidence 
although such evidence would tend to prove 
also the murder of the other: State v. Dooley, 
89-584. 
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SEC. 4738. First degree. All murder which is perpetrated by means 
of poison, or lying in wait, or any other kind of wilful, deliberate and pre
meditated killing, or which is committed in the perpetration or attempt to 
perpetrate any arson, rape, robbery, mayhem or burglary, is murder in the 
first degree, and shall be punished with death, or imprisonment for life at 
hard labor in the penitentiary, as determined by the jury, or by the court 
if the defendant pleads guilty. [18 G. A., ch. 2, § 1; 17 G. A., ch 165, § 1; 
C'73, §3849; R., § 4192; C'51, §2569.] 

"What constitutes: The distinctive pecul
iarity of murder in the first degree, as defined 
by statute, is that it must be accompanied 
with the premeditated intention to take life. 
The killing must be premeditated. Wher
ever, then, in case of deliberate homicide, 
there is a specific intention to take life, the 
offense, if consummated, is murder in the 
first degree. If there is not a specific inten
tion to take life, it is murder in the second de
gree: /Síaíe v. Qillick, 7-287, 311; State v. 
Johnson, 8-525. 

An intention to take life may be presumed 
from the use of a deadly weapon in a manner 
in which death would most likely ensue, and 
proof of such a killing is primary evidence 
that it is wilful, deliberate and premeditated: 
Ibid. 

Premeditation implies more than deliber
ation. It means to meditate and deliberate 
before concluding to do the deed; not only to 
wilfully take life, but to predetermine, to 
contrive by previous meditation; but no spe
cific time is required for premeditation or de
liberation: State v. Johnson, 8-525. 

The intent must have preceded the killing 
long enough to admit of premeditation and 
deliberation. They need not have existed 
for any particular length of time if previous
ly formed and continuing until the killing: 
State v. Soper, 70^194; State v. Hockett, 70-442. 

I t is not sufficient to charge murder in 
the first degree that the indictment alleges 
the killing as wilful and premeditated only: 
State v. Boyle, 28-522. 

The indictment must charge that the kill
ing was wilful, deliberate and premeditated. 
The allegation< that the assault was so will 
not suffice: /Síaíe v. Kwouse, 29-118; State v. 
Thompson, 31-393. 

So, an indictment charging that the as
sault was wilful, deliberate and premedi
tated, and that the blow from which deceased 
died was wilful, deliberate and premeditated, 
but not charging that it was dealt for the 
purpose of killing, or that the killing itself 
was wilful, does not charge murder in the 
first degree: State v. McCormick, 27-402; /Síaíe 
v. Watkins, 27-415. 

The facts to bring the case within the 
first degree of murder must be set out. Nam
ing the offense in the introductory and clos
ing portions of the indictment as murder in 
the first degree will not cure the defect. An 
indictment which would be sufficient at com
mon law for murder is not necessarily suffi
cient to charge murder in the first degree 
under the statute: Ibid. 

Under an indictment for murder in the 
first degree, as wilful, deliberate and pre
meditated, evidence is admissible that the 
crime was committed in the perpetration of 
robbery: State v. Johnson, 72-39.L 

To constitute the crime of murder in the 
first degree it is essential that the killing be 
done with malice aforethought, that it be 
done wilfully, and also that it be done de
liberately and premeditatedly: but if it is 
charged and proven that the wounds were 
inflicted with specific intent to kill, and also 
that they were inflicted deliberately and 
premeditatedly, it is not necessary that it be 
charged and proven that the intent to kill 
was deliberate and premeditated: /Síaíe v. 
Shelton, 64-333; /Síaíe v. Perigo, 70-657. 

A wilful killing is simply an intentional 
killing, and nothing more is necessary to 
make the killing wilful except the intended 
result of the act. It is not necessary, there
fore, to charge that the killing was wilful 
where it is charged that the act causing the 
homicide was done with the'specific intent to 
kill and murder: /Síaíe v. Townsend, 66-741. 

It is not necessary in charging murder in 
the first degree to use the precise language 
of the statute. It is sufficient if the words 
used are fully equivalent: Ibid. 

The fact that the killing is wilful does 
not make it murder in the first degree, and 
an indictment charging wilful killing with 
malice aforethought would be good as an 
indictment for murder, but not for murder 
in the first degree: /Síaíe v. Keasling, 74-528. 

An indictment charging an assault with 
intent to kill, wilfully, etc., and that defend
ant did thereby, wilfully, etc., inflict a 
mortal wound of which the deceased then 
and there did die, sufficiently alleges murder 
in the first degree although there is no 
averment that the killing was done wilfully, 
etc.: /Síaíe v. Stanley, 33-526. 

Proof of design to kill at the time of kill
ing would show malice aforethought, but 
would not show premeditation or delibera
tion: Fouts v. /Síaíe, 4 G. Gr., 500. 

The proof of killing, without more, does 
does not raise the presumption that such 
killing was wilful, deliberate and premed
itated: /Síaíe v. McCormick, 27-402. 

"Whether, in case the killing is committed 
in the perpetration or intent to perpetrate 
some of the felonies mentioned by the statute, 
it should be charged as wilful, deliberate 
and premeditated, quœre: Ibid. 

Premeditation: Held, under particular 
circumstances that the evidence did not 
sufficiently show premeditation to warrant 
conviction of murder in the first degree: 
Síaíe v. Nolan, 92-489. 

Indictment: The jury'cannot find the de
fendant guilty of murder in the first degree 
when the indictment is only sufficient to 
charge defendant with murder in the second 
degree: Fovis v. State, 4 G. Gr., 500. 

It is prejudicial error to put a party on 
trial for murder in the first degree under an 
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indictment charging only murder in the 
second degree, although the party is only 
convicted of the lesser offense: State v.Bovle, 
28-622; State v. Knouse, 29-118. 

Where, on an indictment not/ sufficient ,tp 
clîaï^e'-'muraêr in the first degree, the de
fendant was found guilty in that degree, and 
defendant on appeal asked that the sentence 
be modified to one which would be proper 
under the indictment for the second degree, 
the court so reduced the sentence: State v. 
McCormick, 27-402. 

But where, in a similar case, defendant 
denied the sufficiency of the evidence to 
establish his guilt in any degree, and de
manded a new trial, held, that he was entitled 
thereto: State v. WatJcins, 27-415. 

An indictment for murder in the first de
gree, charging defendant with inflicting a 
wound "feloniously, deliberately, premedi-
tatedly and with malice aforethought," but 
not charging, except in the concluding part 
of the indictment, that the murder was so 
committed, is not sufficient: State v. Aiidrews, 
84-88. 

, Under .an allegation of wilful,, deliberate 
and premeditated killing, evidence is ad
missible to show that the killing was in the 
attempt to commit robbery: State v. Weems, 
65 N.W., 387. 

Indictment for murder in a particular 
case, held sufficient: State v. Dooley, 89-584. 

SEC. 4729. Second degree. "Whoever commits murder otherwise than 
as set forth in the preceding section is guilty of murder of the second degree, 
and shall be punished by imprisonment in the penitentiary for life, or for a 
term of not less than ten years. [C'73, § 3850; R., § 4193; C. '51, § 2570.] 

A specific intention to kill is not essential 
to constitute murder at common law, nor, 
under our statute, to constitute murder in 
the second degree: State v. Deckhtts, 19-447; 
State v. Morphy, 33-270; State v. Newlierter, 
46-88. 

An allegation that defendant caused death 
by acts intended to produce miscarriage, 
when not necessary to save life, sufficiently 
charges murder in the second degree: State 
v. Leeper, 70-748. 

Evidence held not sufficient to support a 
verdict of murder in the second degree: 
State v. Hoxcrcamp, 54-350. 

SEC. 4730. Degree determined. Upon the trial of an indictment for 
murder, the jury, if it finds the defendant guilty, must inquire, and by its 
verdict ascertain and determine the degree; but if the defendant is convicted 
upon a plea of guilty, the court must, by the examination of witnesses, 
determine the degree, and in either case must enter judgment and pass sen
tence accordingly. |C.'73, § 3851; R., § 4194; C'51, § 2571.] 

indictment," held, that such verdict was 

Poison: Where death is caused by the ad
ministration of poison, the crime will be 
murder if the poison is unlawfully adminis
tered and without a good intention. Such 
administration ,pf .pqigqn .constitutes the re
quired deliberation, premeditation and in
tent to kill, and it is immaterial whether or 
not there is a specific intent to kill: State v. 
Wells, 61-629. 

Lying in wait: The expression " lying in 
wait," used in the statute in defining mur
der in the first degree, means lying in am
bush or concealment: State v. Cross, 68-180. 

Evidence: In a particular case, held, that 
the evidence, although circumstantial, was 
sufficient to sustain a conviction for murder 
in the first degree: Stale v. Stanley, 33-526.-

Included crime: The crime of man
slaughter is necessarily included in that of 
murder, and upon the trial for murder in the 
first degree, all the degrees of criminal homi
cide should be explained and submitted to 
the jury: State v. Clemons, 51-274; State v. 
Glyndon, 51-463. 

Punishment: The provision that the jury 
may determine whether the punishment for 
murder .in, the first degree shall be capital 
is not unconstitutional: State v. Hockett, 70-
442. 

Further, see notes to U 4727,4729,4730 and 
4751. 

Neither deliberation nor premeditation is 
an essential element of the crime of murder 
in the second degree, or of assault with in
tent to commit murder: /State v. Keaslinq, 74-
528. 

Where it appears that defendant formed 
the purpose of doing deceased an injury 
some moments before the injury was in
flicted, held, that there was sufficient pre
meditation to constitute the crime of murder 
in the second degree: State v. Peffers, 80-
580. 

In case of a plea of guilty the record 
should show that the witnesses were ex
amined by the court and the degree of the 
crime thus fixed: McCauley v. United States, 
Mor., 486. 

A defendant cannot be found guilty of 
murder in the first degree when the indict
ment is only sufficient to charge murder in 
the second degree: Fonts v. State, 4 G. Gr., 
500. 

Where the jury, upon the trial of an in
dictment for murder in the first degree, 
found defendant "guilty as charged in the 

fatally defective as not sufficiently ascertain
ing the degree of the offense: State v. Moran, 
7-236. 

The jury, if they do not find defendant 
guilty of murder in either degree, may, 
under \ 5407, convict him of manslaughter: 
Gordon v. State, 3-410. 

Where defendant was charged with com
mitting murder in the perpetration of rob
bery and burglary, and the verdict of the 
jury was " guilty as charged in the indict
ment," held, that this was a sufficient finding 
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of the degree of the crime and was a con- held, that failure to enter on the record the 
viction of murder in the first degree: Slate special purpose for which the testimony was 
v. Weese, 53-92. taken and a special finding of the first degree 

Where on a plea of guilty the court took of murder was immaterial: State v. Cumber-
evidence and entered a judgment that de- land, 90-525. 
fendant should suffer capital punishment, And see notes to § 4728. 

SEC. 4731. Punishment . Upon the trial of an indictment for murder, 
the jury, if it finds the' defendant guilty of murder in the first degree, must 
direct in its verdict whether the punishment shall be death or imprisonment 
for life at hard labor in the penitentiary, but if the defendant pleads guilty 
the court shall so direct, and in either case must enter judgment and pass 
sentence accordingly. [18 G. A., ch. 2, § 2; 17 G. A., ch. 165, § 2.]. 

The provisions of this section are not in A verdict of imprisonment for life is sum-
conflict with article V, \\ 1-5, of the state cient without specifying " a t hard labor:" 
constitution, vesting the judicial power in State v. Trout, 74-545. 
certain courts consisting of certain judges: 
State v. Mockett, 70-442. 

SEC. 4732. Execut ion. When the court or jury shall direct that a 
defendant be punished by death, the court pronouncing judgment shall fix 
the day of the execution thereof, which shall not be less than one year after 
the day on which the judgment is rendered, and not longer than fifteen 
months, during which time the defendant shall be imprisoned in the peniten
tiary. [Same, § 3.] 

SEC. 4733. Papers sent governor. Immediately after entry of judg
ment of dearth, the court rendering the same must transmit by mail to the 
governor a copy of the indictment, plea, verdict, judgment and testimony in 
the case. [17 G. A., ch. 165, § 4.] 

SEC. 4734. "Warrant. When a judgment of death is pronounced, a 
certified copy of the entry thereof in the record book must be furnished to the 
officer whose duty it is to execute the same, who shall proceed accordingly, 
and no other warrant or authority is necessary to require or justify the exe
cution. [Same, § 5.] 

SEC. 4736. Beprieve. The only officers who shall have power to 
reprieve or suspend the execution of a judgment of death are the governor 
and, as provided in this chapter, the warden of the penitentiary, except in 
cases of appeal to the supreme court. [25 G. A., ch. 92, § 2.] 

SEC. 4736. Insan i ty or pregnancy. When the warden of the peniten
tiary is satisfied that there are reasonable grounds for believing that a 
defendant in his charge under sentence of death is insane or pregnant, he 
shall notify the commissioners of insanity of the county wherein the pen
itentiary is located, who shall be sworn by the warden well and truly to 
inquire into the facts as to the insanity or pregnancy of the defendant, as 
the case may be, and return a true report of their findings. [Same, § 3.] 

SEC. 4737. H o w determined. The commissioners, after being sworn, 
shall examine the defendant and hear any evidence that may be presented, 
and may examine the medical attendants at the penitentiary, if necessary, 
to ascertain the facts, and make report thereon in writing, signed by not 
less than a majority of them, finding as to the fact of insanity or pregnancy. 
[Same, § 3.] 

SEC. 4738. Execut ion suspended by warden . If the report does 
not show the defendant to be insane or pregnant, the warden shall not sus
pend the execution; but if it does, he shall suspend the execution, and imme
diately transmit the report to the governor. [Same, § 3.] 

SEC. 4739. Subsequent warrant . When a judgment of death from 
any cause has not been executed on the day appointed by the court there
for, the governor, by a warrant under the seal of the state, shall fix the day 
of execution, which warrant shall be obeyed by the sheriff, and no one but 
the governor can then suspend its execution. [17 G. A., ch. 165, § 8.j 

SEC. 4740. Time and manner of execution. A judgment of death 
must be executed by the sheriff of the county in which the judgment was 
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rendered, or his deputy, within the walls of the penitentiary where the 
defendant is confined, or within a yard or inclosure adjoining thereto, on 
the day fixed in the judgment, between sunrise and sunset, by hanging by 
the neck until dead. [25 G. A., ch. 92, §§ 4, 5; 17 G. A , ch. 165, §§ 9, 10.] 

SEC. 4741. Witnesses. The sheriff or his deputy must, at least three 
clear days before executing a judgment of death, notify the judge of the 
district court who tried the case, or, if he be not in office, another judge of 
such court, the county attorney and the clerk of the district court of the 
county in which the judgment was rendered, the sheriff of the county in 
which the offense was committed, if other than that in which judgment was 
rendered, and two physicians and twelve respectable citizens of the state to 
be selected by him, to be present as witnesses at such execution. He must 
also, at the request of the defendant, permit one or more ministers of the 
gospel, named by him, and any of his relatives, to attend the execution, 
and also such magistrates, peace officers and guards as the sheriff shall 
deem proper, but no minor, and no person other than those herein author
ized, shall be present. [25 G. A., ch. 92, § 6; 17 G. A., ch. 165, § 13.] 

SEC. 4742. Certificate. The sheriff or his deputy executing the judg
ment of death must prepare and sign with his name of office a certificate, 
setting forth the time and place of the execution, and that judgment was 
executed upon the defendant according to the foregoing provisions, and 
cause the certificate to be signed by the public officers, and at least twelve 
persons, not relations of the defendant, who witnessed the same. [17 G. A., 
ch. 165, § 14.] 

SEC. 4743. Filed and. published. The sheriff or his deputy executing 
such judgment must cause the certificate to be filed in the office of the clerk 
of the district court of the county in which the judgment was rendered, and 
cause a copy thereof to be published in one newspaper printed at the capital 
of the state, and in one in his county. [Same, § 15.] 

SEC. 4744. Stay of execution by appeal. An appeal from a judg
ment of death shall stay the infliction of that punishment, but the defend
ant is to be retained in custody without bail to abide the judgment thereon. 
[Same, § 16.] 

SEC. 4745. Proceedings on appeal. When an appeal is taken from 
a judgment of death, the clerk of the district court in which it was rendered 
shall at once give the defendant or his attorney a certificate, under the seal 
of the court, certifying that fact, and the sheriff or other officer having the 
defendant in custody must, upon the delivery to him of the certificate, sus
pend further proceedings on the judgment until final judgment on the appeal 
is certified to him by the clerk of the supreme court. [Same, § 17.] 

SEC. 4746. Proceedings on affirmance. When such judgment is 
affirmed, the supreme court must cause a copy of its judgment to be deliv
ered to the governor, and to the sheriff whose duty it is to execute such 
judgment, signed by the clerk thereof and under seal of the court, and the 
governor shall issue a warrant of execution under the seal of the state, and 
transmit it by messenger or mail to the sheriff whose duty it is to execute 
the judgment, directing him, on a day and at an hour therein named, not 
earlier than the day fixed by the district court, to execute such judgment in 
the manner required by law. The sheriff shall execute such warrant in the 
manner provided in this chapter, and report his doings to the governor and 
the district court whose judgment was appealed from, and make the publi
cation of his doings in the manner provided for in this chapter. If from 
any cause the judgment is not executed on the day named in the warrant, 
the governor may appoint another, and so on until it is done. [Same, § 18.] 

SEC. 4747. Killing in duel. Whoever fights a duel with deadly weap
ons, and inflicts a mortal wound on his antagonist, is guilty of murder in the 
first degree, and shall be punished accordingly. [C'73, § 3852; R., § 4195; 
C'51, §2572.] 
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SEC. 4748. Dueling—challenge. Any person who fights a duel with 
deadly weapons, or is present thereat as aid, second or surgeon, or advises, 
encourages or promotes the same, although no homicide ensue; and any 
person who challenges another to fight a duel, or sends or delivers any 
verbal or written message purporting or intended to be such challenge, 
although no duel ensue, shall be fined in a sum not exceeding one thousand 
nor less than four hundred dollars, and imprisoned in the penitentiary not 
more than three nor less than one year. [C. '73, § 3853; R., § 4196; C. '51, § 
2573.] 

SEC. 4749. Accepting challenge. Any person who accepts such chal
lenge, or who consents to act as a second, aid or surgeon on such accept
ance, or who advises, encourages or promotes the same, although no duel 
ensue, shall be punished as prescribed in the preceding section. [C. '73, § 
3854; R., §4197; C 5 1 , § 2574.] ' 

SEC. 4750. Post ing for not accepting. If any person post another, 
or in writing or print use any reproachful or contemptuous language to or 
concerning another, for not fighting a duel, or for not sending or accepting 
a challenge, he shall be fined not exceeding three hundred nor less than one 
hundred dollars, and shall be imprisoned in the county jail not more than 
six nor less than two months. [C. '73, § 3855; R., § 4198; C'51, § 2575.] 

SEC. 4761. Manslaughter . Any person guilty of the crime of man
slaughter shall be imprisoned in the penitentiary not exceeding eight years, 
and fined not exceeding one thousand dollars. [C'73, § 3856; R., § 4199; 0. 
'51, § 2576.] 

What constitutes: Manslaughter is not upon the degree of the homicide. If the 
a degree of murder, but a distinct offense, conviction is for manslaughter the previous 
included, however, in the crime of murder: intent is immaterial: State v. GasteU&i 62-404. 
¡State v.White, 45-325, 327; and under an in- Punishment for manslaughter iti a par-
dictment for murder a defendant may be con- ticular case, where the facts indicated on the 
victed of manslaughter: See notes to # 4728. part of defendant an entire recklessness of 

The common law definition of man- the consequences in the unnecessary use of a 
slaughter has not been changed by our stat- dangerous weapon in self-defense, held not 
ute: State v. Sheltedy, 8-477; State v. Moore, excessive: State v. Fitzsimmons, 63-656. 
25-128. Where it appeared that defendant pointed 

The offense defined: State v.Abarr, 39-185; a loaded gun at deceased under circum-
State v. Spangler, 40-365; State v. Hockett, 70- stances not justifying killing, and deceased 
442. seized it to prevent injury, and it was dis-

Homicide committed otherwise than wil- charged in the struggle without any purpose 
fully, deliberately, and with premeditation, on the part of defendant, held, that the latter 
may be manslaughter or murder in the second would be guilty of manslaughter, and the 
degree, depending upon the absence or près- circumstances of the case would not wholly 
ence of malice: State v. Spangler, 40-365. excuse the homicide, but might be regarded 

A homicide committed in sudden passion by the court in fixing punishment. But held, 
or heat of blood, without premeditation and that if the gun was pointed under circum-
without malice, is not murder in the second stances in which it might have been law-
degree, but manslaughter: Ibid.; State v. fully discharged, defendant would be guilty 
Decklotts, 19-447. of no offense: State v. Benham, 23-154. 

Provocation: Great provocation may re- As to assault with intent to commit man-
duce a homicide to manslaughter, but can slaughter, see \ 4772. 
never render it justifiable or excusable: State Negligence: The careless use of a danger-
v. Vance, 17-138. ous and deadly weapon, whereby a person 

Mere words will not constitute sufficient is killed, constitutes manslaughter, although 
provocation to reduce a homicide to man- no harm is intended: State v. Hardie, 47-647. 
slaughter. Held, also, that the fact that de- Where one by his negligence contributes 
ceased had been criminally intimate with to the death of another he is guilty of man-
defendant's wife's sister was not sufficient: slaughter, and it is no defense that the 
iState v. Hockett, 70-442. death of deceased was caused by the negli-

An assemblage of persons for the purpose gence of others as well as that of the defend-
of a charivari accompanied with tumult and ant: /State v. Shelledy, 8-477, 507. 
confusion is provocation to those annoyed One who points a loaded weapon at an-
and insulted by it, and may be sufficient to other with a knowledge that it is likely to 
reduce a homicide committed under such go off and it is discharged and the other per-
provocation to manslaughter: State v. Ad- son is killed, even though the discharge is 
ams, 78-292. accidental, is guilty of manslaughter: State 

Intent : Lawful and peaceful intentions v. Tippet, 63 N.W., 445. 
will not excuse an unlawful homicide by sub- The word "wilfully" as used in an in-
sequent violence, though they might bear dictment for manslaughter means nothing 
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more than intentionally as distinguished 
from accidentally or involuntarily: State v. 
Windahl, 64 N.W., 420. 

Indictment: In an indictment for man
slaughter in exposing a newly born child, 
causing its death, held, that it was not neces
sary to allege that defendant was in duty 
bound to provide for and protect the child, 
or that the child was unable to help itself: 
State v. Behm, 72-533. 

Instruction as to other crime: In a trial 
for manslaughter it is not necessary to de-

SEC. 4752. Maiming or disfiguring. If any person, with intent to 
maim or disfigure, cut or maim the tongue; cut out or destroy an eye; cut, 
slit or tear off an ear; cut, bite, slit or mutilate the nose or lip; cut off or 
disable a limb or any member of another person, he shall be imprisoned in 
the penitentiary not more than five years, and fined not exceeding one thou
sand nor less than one hundred dollars. [C.73, § 3857; R., § 4200; C. '51, § 
2577.] 

fine the crime of murder in either degree, 
nor is it necessary to define any included 
crime where it appears that defendant admits 
the killing but seeks to justify and excuse it. 
But if there is any evidence sustaining the 
claim that the blow was accidental, the law 
in relation to accidental killing should be 
given to the jury: State v. Hartzell, 58-520. 

As to instructions with reference to man
slaughter on trial for murder, see notes to 2 
4728. 

tent may be inferred or presumed if the act 
is done deliberately and the disfigurement 
is reasonably to be apprehended as the nat
ural and probable consequence of the act: 
State v. Jones, 70-505. 

Where an assault is made with intention 
of committing a bodily injury which will 
constitute a disfigurement no other intention 
to disfigure need be proven: State v. Clark, 
69-196. 

The offense of maiming and disfiguring 
necessarily includes an assault and battery, 
within the meaning of \ 5407: BenJiam v. 
State, 1-542. 

The offense defined in this section is 
broader than that of mayhem at common law 
and includes the crime of assault with in
tent to commit great bodily injury as de
fined by § 4771: State v. Akin, 62 N.W., 667. 

While a specific intent to disfigure is an 
essential element of the crime, yet such in-

SEC. 4753. Robbery. If any person, with force or violence, or by 
putting in fear, steal and take from the person of another any property 
that is the subject of larceny, he is guilty of robbery, and shall be punished 
according to the aggravation of the offense, as is provided in the following 
two sections. [C.73, § 3858; R., § 4201; C'51, § 2578.] 

What constitutes: To constitute robbery 
there must be animus furandi; compelling 
the payment of money which is due, by 
threats of violence, is not robbery, but is an 
offense under \ 4767: State v. Hollyway, 41-
200. 

The means used to put in fear need not 
be such as would put in fear one used to the 
ways of the world: State v. Carr, 43^18. 

A sudden snatching from the hand of an
other is sufficient force and violence to con
stitute robbery: Ibid. 

The crime of robbery cannot be com
mitted where there is no putting in fear and 
no resistance, without the use of force or vi
olence other than that required to take and 
remove the property: State v. Miller, 83-291. 

The crime of robbery as here defined in
cludes larceny and a person indicted for the 
former may be convicted of the latter: State 
v. Beasby, 69 N.W., 451. 

The crime of robbery includes all the 
elements of larceny from the person, defined 
in g 4837, with the addition of the element 
of violence or putting in fear, and the fact 
that the evidence shows the crime to be rob
bery will not render erroneous a conviction 
under that section: State v. Qraff, 66-482. 

The property taken need not be in the 
actual possession or presence of the person 
robbed. I t is sufficient if it is so in his pos
session or under his control that violence or 
putting in fear is the means used to take it. 
So held where a robber by violence extorted 
from the owner information of the place 

where valuables were kept in another room 
of the house, and, leaving her bound, went 
and took the property: State v. Callimm, 72-
432. 

Indictment: An indictment for robbery 
need not in express terms charge an assault; 
if it charge putting in bodily fear and dan
ger of life it will be sufficient in this respect, 
the charge of an assault being thereby nec
essarily implied: State v. Brewer, 53-735. 

An indictment stating that defendant, 
with force, etc., and by putting in fear, etc., 
"did take, steal and carry away from the 
said," etc., is not sufficient to charge this 
offense. It should charge a taking, etc., 
from the person: State v. Leighton, 56-595. 

An indictment charging that defendant 
made an assault upon the person named, 
"and with force and violence unlawfully 
and feloniously did steal, take and carry 
away from the person of" said person, etc., 
held sufficient to charge robbery: State v. 
Kegan, 62-106. 

Evidence that a person was robbed of a 
certain number of dollars in gold pieces of 
specified denominations and also of a certain 
number of dollars in silver coin, lield suffi
cient to show that the person was robbed of 
gold and silver coins of denominations men
tion in the indictment: State v. Helvin, 65-289. 

The presumption of guilt arising from 
recent possession of stolen goods applies in 
robbery as well as in larceny: State v. Har
ris, 66 N.W., 728. And see notes to § 4831. 
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SEC. 4764. With, aggravation. If such offender at the time of such 
robbery is armed with a dangerous weapon, with intent, if resisted, to kill 
or maim the person robbed; or if, being so armed, he wound or strike the 
person robbed; or if he has any confederate aiding or abetting him in such 
robbery, present and so armed, he shall be imprisoned in the penitentiary 
for a term not exceeding twenty nor less than ten years. [C'73, § 3859; R., 
§ 4202; C. '51, § 2579. J 

having been armed with a dangerous weapon 
with intent, if resisted, to kill or main the 
person robbed. The allegation as to such 
mtent¿ may be regarded as surplusage: State 
v. Callahan, 65 N.W., 150; State v. Osborne, 65 
N.W., 159. 

The question whether a cord used by the 
robber to bind the person robbed was a dan
gerous weapon may be left to the jury: State 
v. Callumn, 72-432. 

I t does not render the indictment ob
jectionable to the charge of duplicity that in 
alleging robbery it charges the accused with 

SEC. 4755. Otherwise. If such offender commits the robbery otherwise 
than is mentioned in the preceding section, he shall bo imprisoned in the 
penitentiary not exceeding ten nor less than two years. [C. '73, § 3860; R., 
§ 4203; C.'51, §2580.] 

SEC. 4756. Rape. If any person ravish and carnally know any female 
of the age of fifteen years or more by force and against her will, or car
nally know and abuse any female child under the age of fifteen years, 
he shall be imprisoned in the penitentiary for life or any term of years. 
[26 G. A., ch. 70; 21 G. A., ch. 114, § 1; C'73, § 3861; R., § 4204; C.'51, § 
2581.] 

What constitutes: The force necessary 
on the one hand, and the resistance required 
on the other, to constitute the crime, depend 
upon the relative mental and physical 
strength of the parties and the circumstances 
surrounding them: State v. Tan; 28-397. 

"Where a" female was imbecile, and the 
prisoner, knowing such fact (which might be 
inferred from his having had some conversa
tion with her), used some force, and there 
was nothing to indicate consent on her part, 
held, that the act would be considered to have 
been against her will, and that in such case 
actual opposition or dissent need not be 
shown: Ibid. 

It seems that a defendant might, under 
the statutory definition, be convicted of the 
crime of rape, committed upon a woman so 
destitute of mind that she was incapable of 
consent, without proof of any resistance on 
her part, notwithstanding the provisions of 
\ 4758: State v. Atherton, 50-189. 

It is erroneous to charge that when there 
is carnal knowledge and no consent is di
rectly or inferentially shown there is in the 
act itself all the force which the law de
mands as a necessary element in the crime of 
rape: Slate v. Philpot, 66 N.W., 730; State v. 
Beabout, 69N.W.,429. 

Definition in a particular case held suffi
cient: State v. TJrie, 70 N.W., 603. 

The offense of rape may also constitute 
the offense of incest if the connection is had 
with a female within the prohibited degrees 
of relationship. It is not necessary that the 
female should be a consenting party: State v. 
Chambers, 81-1. And see notes to \ 4936. 

In a particular case, held, that an instruc
tion as to the effect of duress was properly 
given: State v. Ward, 73-532. 

Age of consent: The criminal knowledge 
and abuse of a female child under the age of 
ten [now fifteen] years is rape, and an as
sault with intent to commit such crime is an 

assault with intent to commit rape. The fact 
that defendant does not know that the child 
is under that age will be immaterial: State v. 
Newton, 44-45. 

Where it does not appear that active re
sistance was made, the age of prosecutrix is 
important'to be considered. If, though over 
the age of consent, she is still very young, 
with mind not enlightened upon the nature 
of the act, this consideration should lead the 
jury to demand a less clear opposition than if 
she were older and more intelligent. Con
sent involves submission, but submission does 
not necessarily involve consent; and while in 
most cases such submission of the adult fe
male would imply consent, yet the mere sub
mission of a young and uninformed female in 
the hands of a strong man cannot be taken to 
show consent: State v. Cross, 12-66. 

Where a female over the age specified is 
presumed capable of giving consent, yet the 
fact that a female over that age lacked pu
beral development may be considered in sup
port of her claim that she did not under
stand the nature of the intended act: State v. 
McCaffrey, 63-479. 

The use of the word "ch i ld" alone does 
not indicate a female under the age of con
sent: State v. Gaston, 65 N.W., 415. 

Included crimes: Assault and battery is 
not necessarily included in the crime of rape: 
State v. McDevitt, 69-549. 

The crime of rape necessarily includes 
both a simple assault, and an assault with 
intent to commit the crime, within the mean
ing of \ 5407: State v. Vinsant, 49-241: State v. 
Peters, 56-263. 

On a trial for rape defendant may be con
victed of an assault with intent to commit 
the crime, and even though consent is shown 
at the time of the commission of the act, it 
may be shown to have been absent at the 
time of the commission of the assault: State 
v. Cross, 12-66; State v. Atherton, 50-189. 
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Under an indictment charging carnal 
knowledge of a female child under the age of 
consent there may be a conviction for assault 
and battery or for simple assault, as included 
offenses: State v. Hutchison, 64 N.W., ?10. 

Where the evidence showing an assault 
is such as to show a battery also, it is not er
ror to refuse to instruct the jury with refer
ence to a simple assault where they are told 
that they may convict of assault and batterv: 
State v. Sigg, 86-746. 

Indictment: The sex of the person injured 
in a particular case held to sufficiently appear 
from the language of the indictment, al
though not specifically alleged: State v. Hus-
sey, 7-409. 

The indictment in a particular case held to 
sufficiently indicate the person ravished: 
State v. Pennell, 56-29. 

Two or more may be jointly indicted for 
the crime, one being the principal and the 
other accessory: State v. Comstock, 46-265. 

It is not necessary to allege in the indict
ment that the act was feloniously done where 
the assault alleged to have been made was 
felonious, and the act forcible and against 
the will of the person injured: State v. Cas-
ford, 76-330. 

Where evidence of non-consent is intro
duced, and the jury is charged that there can 
be no conviction unless the act was accom
plished by force and against the will of the 
prosecutrix, i t will be immaterial that the 
indictment states the age of the prosecutrix 
as being over ten years instead of over thir
teen years as contemplated by the amend
ment to this section: Ibid. 

Evidence: It is not necessary to establish 
the non-consent or force by proof of outcries 
or of a struggle, nor need actual penetration 
be shown by the testimony of the prosecutrix 
herself. But the jury may say whether, 
from all the circumstances, the requisite 
facts are shown: State v. Tarr,,28-397. 

The absence of any marks of violence, or 
of outcries, etc., at the time, may be con
sidered as against the evidence of prosecu
trix: State v. Tomlinson, 11-401. 

Absence of such outcries and complaints 
tends strongly to rebut the hypothesis of 
guilt, but is not conclusive, and the age, etc., 
of proscutrix is to be considered: State v. 
Cross, 12-66. 

The better rule is to admonish the jury as 
to the difficulty of disproving the charge, and 
call their attention to the fact whether out
cry was made at the time: State v. Hager-
tnan, 47-151. 

The fact of prosecutrix making complaint 
is proper evidence, but the particulars of 
such complaint are not: /State v. Bicharás, 
33-420; McMurrin v. Bigby, 80-322. 

The particular facts stated by the prose
cutrix are not admissible in evidence except 
when elicited on cross-examination, or by 
way of confirming her testimony after an at
tempt to impeach it: State v. Clark, 69-294. 

Therefore, held, that a letter written by 
prosecutrix relating the circumstances of 
the alleged crime was not admissible: Ibid. 

A person to whom complaint is made may 
testify as to the fact of such complaint, and 
as to what the injured party complained of, 
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as that the person accused ravished or had 
intercourse with her: State v. Watson, 81-
380; State v. Mitchell, 68-116. 

Where there was conflicting testimony as 
to the injuries received by prosecutrix, in 
an alleged rape, held, that a medical witness 
might testify as to an examination made by 
him, four weeks after the alleged injury, 
the weight of such evidence being for the 
jury: I bid. 

Instructions in a particular case held not 
open to the objection of limiting the inquiry 
of the jury to certain special facts in the 
case: Ibid. 

Statements made by the injured party 
soon after the alleged commission of the 
offense as to who committed it may be given 
in evidence: State v. Hutchison, 64 N.W., 610. 
/State v. Cook, 92-483. As may also the state
ment that the act was without consent, such 
being merely a method of stating that the 
party complaining was ravished, and not a 
statement of the particulars of the act: /State 
v. Cook, 92-483. 

Evidence that bruises were found upon 
prosecutrix two and one-half or three weeks 
after the alleged injury, lield properly ad
mitted. The length of time that had elapsed 
would be for the jury as affecting the credi
bility of the evidence, but would not render 
it incompetent: /State v. McLaughlin, 44-82. 

Evidence as to certain stains found on 
clothing of prosecutrix at the time the offense 
was committed, lieid competent as tending to 
show that the crime had in fact been com
mitted: /State v. Montgomery, 79-737. 

Evidence in a particular case, held not 
sufficient to support the verdict of guilty, the 
acts of the prosecutrix at the time of the 
alleged commission of the crime, her prior 
conduct, and statements made by her, not 
being consistent with the testimony as to the 
commission of the crime: /State v. Cassidy, 
85-145. 

Expressions of suffering and complaints 
of pain by prosecutrix shortly after the act 
complained of may be shown: /State v. Hutchi
son, 64 N. W., 610. 

Proof of another crime of the same char
acter committed at a different time upon or 
against another person and having no con
nection with the crime charged is not ad
missible. So held in a prosecution for assault 
with intent to commit rape as to evidence of 
similar assaults at previous times upon other 
persons; but held, that proof of previous 
assaults on prosecutrix was admissible to 
show intent: /State v. Walters, 45-389. 

Evidence as to reputation of prosecutrix 
for want of chastity should be limited to 
such reputation before the alleged crime 
was committed, the claim of the defendant 
being that the act was with the consent of 
the prosecutrix: /State v. Ward, 73-532. 

In a prosecution for rape, held, that state
ments of prosecutrix made on the same day 
on which the crime was charged to have 
been committed, that she had had criminal 
intercourse with defendant and would have 
it again, were admissible in evidence as 
tending to show the character of prosecutrix 
and her feelings toward defendant: /State v. 
Cook, 65-560. 
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Evidence as to failure to escape, want of 
complaint and subsequent friendly relations 
with defendant, held such as to negative the 
commission of rape on the prosecutrix: State 
v. Chapman, 88-254. 

In the prosecution for having carnal con
nection, with a girl under the age of consent, 
evidence showing previous connection be
tween the parties in another county is ad
missible as bearing on the relations and dis
positions of the parties: State v. Oaston, 65 
N.W., 415. 

The jury may consider the age, appear
ance, and demeanor of prosecutrix as ex
hibited during the trial in determining her 

mental capacity as bearing on the question, 
of consent although there is no other evi
dence on that question: State v. Philpot, 66 
N.W., 730. 

Evidence considered, and held insufficient 
to justify conviction for the crime: State v. 
Tomlinson, 11^401. 

Corroboration, required, see \ 5488 and 
notes. 

Punishment: In a particular case, held, 
that the sentence of twenty years was not 
excessive for this offense: State v. Beabout, 
69 N.W., 429. 

Assault: As to assault with intent to com
mit rape, see ? 4769 and notes. 

SEC. 4757. Compelling to marry or be defiled. If any person take 
any women unlawfully and against her will, and by force, menace or duress 
compels her to marry him or any other person, or to be defiled, he shall be 
fined not exceeding one thousand dollars and imprisoned in the penitentiary 
not exceeding ten years. No person shall be convicted under the provisions 
of this section unless the evidence of the prosecuting witness be corrobo
rated by other evidence tending to connect the defendant with the commis
sion of the crime. [0.73, § 3862; R., § 4205.] 

No particular amount of force is necessary 
to constitute the offense of défilement under 
this section, and it was probably intended to 
cover cases in which there is no force, ex
cepting that which is constructive, and in 
which the act is accomplished principally by 
menace or duress, acting to subdue the will; 
but it contemplates at least an act against 
the will. The defendant is not required to 
show an affirmative act of consent to make 
out a defense: Pollard v. State, 2-567. 

An indictment which charged the crime 
of forcible defilement, and in which words 
were used which described the time of rape, 
held not bad for duplicity, as the two offenses 
named are much alike, differing chiefly in 
the amount of force used, and the indictment 
considered as an entirety clearly showed an 

SEC. 4758. Carnal knowledge 
If any person unlawfully have carnal 

intent to charge forcible defilement: State v. 
Montgomery, 79-737. 

This offense is committed where the car
nal knowledge of a female is had by means 
of duress or threats. Therefore held, that if 
such carnal knowledge was procured by one 
who had caught the female in the act of in
tercourse with another upon threats of ex
posure, the crime was committed. State v. 
Fernald, 88-553. 

Previous chastity is not essential in order 
that the connection shall be criminal under 
this statute: Ibid. 

An acquittal of the crime herein de
scribed does not bar a prosecution for the 
crime of conspiracy in agreeing to have 
illicit intercourse with a female: State v. 
Brown, 64N.W., 277. 

of imbecile or insensible female. 
knowledge of any female by adminis

tering to her any substance, or by any other means producing such stupor 
or such imbecility of mind or weakness of body as to prevent effectual 
resistance, or have such carnal knowledge of an idiot or female naturally 
of such imbecility of mind or weakness of body as to prevent effectual 
resistance, he shall be punished as provided in the section relating to ravish
ment. [C. '73, § 3863; R., § 4206; C'51, § 2583.] 

Evidence as to the mental condition be
ing conflicting, the court may take into ac
count the testimony of the female as tending 
to show her mental weakness: Ibid. 

The indictment need not allege that the 
act was with force or against the will: Ibid* 

In general, see notes to \ 4756. 

The provision of this section is for the pro
tection of a class of females who by reason 
of mental or bodily infirmity are incapable 
of making the resistance required to protect 
themselves against the force of the ravisher 
and is supplemental to the provision with 
reference to rape: State v. Enright, 90-520. 

SEC. 4759 Attempt to produce miscarriage. If any person, with, 
intent to produce the miscarriage of any pregnant woman, wilfully admin
ister to her any drug or substance whatever, or, with such intent, use any 
instrument or other means whatever, unless such miscarriage shall be neces
sary to save her life, he shall be imprisoned in the penitentiary for a term 
not exceeding five years, and be fined in a sum not exceeding one thousand 
dollars. [19 G. A., ch. 19; C'73, § 3864; R., § 4221.] 

Abortion is the act of miscarriage and 
producing young before the natural time or 

before the fœtus is perfectly formed. It is 
not within the definition oí murder and is not 
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criminal unless expressly made so by the 
statute: Abrams v. Foshee, 3-274. 

It is not necessary to constitute the crime 
that the woman should be quick with child, 
nor, providing' there is criminal intent, is it 
necessary that the substance administered 
should be such at would produce a miscar
riage: State v. Fitzgerald, 49-260. 

The crime is committed in the county 
where the drug or other substance is admin
istered, and not where the miscarriage ac
tually takes place; \ 5157 does not apply: 
State v. Hollenbeck, 36-112. 

No punishment is here provided for the 
woman who consents to the attempted abor
tion being procured upon her, and she is not 
therefore an accomplice with the person who 
attempts to procure such abortion: State v. 
Smith, 68N.W.,428. 

I t is not a crime under this section for a 

woman to procure an abortion on herself: 
Hatfield v. Oano, 15-177. 

Where death is caused in the procure
ment of an abortion it is error to instruct the 
jury that defendant in a prosecution for 
causing such death may be convicted of man
slaughter. He will be guilty of murder in 
the second degree or nothing: State v. Moçre, 
25-128. 

An indictment alleging that certain acts 
were done with the design and intention to 
produce a miscarriage, which it is averred 
was not necessary to save the life of the 
woman, is sufficient to charge murder in 
second degree: State v. Leeper, 70-748. 

Evidence in a particular case held sufficient 
to sustain a conviction under this section: 
State v. Montgomery, 71-630. 

As to civil liability for commission of 
abortion, see Kansz v. By an. 51-232. 

S E C . 4 7 6 0 . Ent i c ing female chi ld for prost i tut ion. If any person 
take or entice away any unmarried female under the age of eighteen years 
for the purpose of prostitution, he shall be imprisoned in the penitentiary 
not more than five years, or be fined not more than one thousand dollars and 
imprisoned in the county jail not more than one year. [21 G. A., ch. 114, 
§ 2; C '73 , § 3865; R., § 4207; C '51 , § 2584.] 

The fact that defendant believed, and had 
good reason to believe, that the female was 
over the age specified, constitutes no defense 
if she was in fact under that age: State v. 
Riüil, 8-447. (And as to similar point see 
State v. Newton, 44-45.) 

If the parents are dead and no guardian 
has been appointed the persons with whom 
the female resides as a member of the family, 
and who have her wholly under their care 

S E C . 4761. Ent i c ing a w a y child. If any person maliciously, forcibly 
or fraudulently lead, take, decoy or entice away any child under the age of 
fifteen years, with intent to detain or conceal such child from its parent, 
guardian or any other person having the lawful charge thereof, he shall be 
imprisoned in the penitentiary not more than ten years, or be fined not 
exceeding one thousand dollars, or punished by both such fine and impris
onment. [21 G. A., ch. 114, § 3; C '73 , § 3866; R., § 4208; C. '51, § 2585.] 

S E C . 4 7 6 2 . Seduction. If any person seduce and debauch any unmar
ried woman of previously chaste character, he shall be punished by impris
onment in the penitentiary not more than five years, or by fine not exceed
ing one thousand dollars and imprisonment in the county jail not exceeding 
one year. [C. '73, § 3867; R., § 4209; C '51 , § 2586.] 

What constitutes: Mere unlawful sexual a married man, had, by caresses and fiatter-

and protection, would have " the legal charge 
of her person " within the meaning of the 
section: Ibid. 

It is not sufficient to constitute an offense 
under this section that the accused entice 
away the female for his own carnal enjoy
ment, and such enjoyment would not consti
tute prostitution: Ibid. 

As to corroboration of the evidence of 
prosecutrix, see <j 5488. 

commerce for a consideration paid is not se
duction. There must be some artifice or 
false promise by which the virtuous female 
is induced to surrender her person. But the 
allegations in the indictment in a particular 
case, of representations as to the innocence 
of the act and promises of presents, etc., held 
sufficient on demurrer: State v. Fitzgerald, 
63-268. 

To "debauch" implies to "have carnal 
knowledge of " (arguendo): Wood v. Mathews, 
47-409. 

Something more than mere appeal to the 
lust and passion of a woman must be shown 
before the law will afford her a remedy by 
way of damages: Hawn v. Banghart, 76-683. 

But under the facts in a particular case, 
held, that there was evidence that defendant, 

ies, acquired such influence over plaintiff, 
a girl of fifteen, that by means of her af
fection for him, he had been able to accom
plish his purpose, and that therefore the ver
dict for plaintiff would not be set aside: Ibid. 

As affecting the damages in such case, it 
is not proper to show how particular acquaint
ances had treated plaintiff after the injury 
done to her by defendant in proving loss of 
social standing, but it will be taken notice of 
by the jury without proof: Ibid. 

Where the evidence fails to show artifice, 
promise, flattery, deception or the like, it 
will not be sufficient to sustain a conviction: 
State v. Crawford, 34-40. 

A woman who, without promise of mar
riage, yields to the embraces of a man who 
avowedly visits her for that purpose, all') 
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threatens to cease visiting her if she refuses 
to comply with his desires, cannot recover 
for seduction: Baird v. Boehner, 72-318. 

Manifestation of affection on the part of 
defendant and representations that there 
will be no harm in the aci and that other 
girls submit thereto may constitute seduc
tive arts apart from a promise of marriage: 
State v. Mclntire, 89-139. 

A representation that there is nothing 
wrong in connection between parties en
gaged to be married is a sufficient artifice to 
make the case one of seduction: State v. Oar-
rity, 67N.W., 92. 

Promises of marriage in a particular case 
held sufficient: State v. Knutson, 91-549. 

Evidence in a particular case held not 
sufficient as to seductive arts being used to 
support a verdict: State v. Bollerman, 92-460. 

An indictment charging that defendant 
seduced and debauched, etc., etc., is suffi
cient without charging the facts as to the 
means made use of to accomplish such end: 
State v. Curran, 51-112; State v. Conkright, 58-
338. 

An indictment is sufficient which alleges 
that defendant "wilfully, unlawfully and 
feloniously did seduce and debauch (a named 
female) an unmarried woman of previous 
chaste character all contrary to and in viola
tion of law." It is not necessary to allege 
carnal knowledge, as that is implied in the 
words "seduce and debauch:" State o. 
Whalen, 68 N. W., 554. 

An indictment charging the seduction of 
Mary E. Starner, being then and there an 
unmarried female of previous chaste charac
ter, held sufficient to indicate that the charge 
had reference to the seduction of a woman: 
State v. Hemm, 82-609. 

Evidence: The exact amount or kind of 
seductive arts necessary to establish the of
fense cannot be defined. Every case must 
depend upon its own peculiar circumstances, 
together with the conditions in life, advan
tages, age and intelligence of the parties: 
State v. Higdon, 32-262. 

It is not necessary that the false promises 
or seductive arts be reasonable in their 
character and likely to have been relied upon 
by the prosecutrix; but the fact that they 
were extraordinary and made by a person 
who, to the knowledge of the prosecutrix, 
was not capable of performing them, should 
be considered by the jury in determining 
whether they were sufficient: State v. Groóme, 
10-308. 

The fact that false promises of marriage 
were made at the time with intent to break 
them would be immaterial. Such false prom
ises of marriage would be sufficient: State v. 
Priser, 49-531. 

While there may be seduction under 
promise of marriage, although prosecutrix 
is aware that the person making the promise 
is engaged to be married to some one else, 
yet the existence of such other promise may 
be shown as bearing on the chastity of the 
prosecutrix and to indicate whether she 
yielded her virtue in reliance on the prom
ise of marriage: State v. Brown, 86-121. 

The fact that prosecutrix was, during the 
time defendant was going with her, keeping 
company with another man may be shown as 

tending to weaken her claim that the de
fendant had promised to marry her: State v. 
Baldoser, 88-55. 

Evidence of prosecuting witness that she 
had made preparations for marriage with 
defendant under a promise of marriage made 
by him prior to the seduction is not admissi
ble: State v. Lenihan, 88-670; State v. Buxton, 
89-573. 

The particular time of the intercourse be
tween defendant and prosecutrix may be 
material in determining the fact of seduction 
under the testimony of the prosecutrix, but 
is not material as. to the commission of the 
offense: State v. Mclntire, 89-139; State v. 
Bauerkemper, 64 N.W., 609. 

Evidence of an offer by defendant to 
marry the prosecutrix, made prior to the 
finding of the indictment is admissible as 
against defendant to throw light upon the 
question whether he had connection with 
prosecutrix by means of promises of mar
riage, but not as showing in connection with 
her refusal to accept such offer of marriage 
that the intercourse was not on account of a 
previous promise of marriage: State v. Bauer
kemper, 64 N.W., 609. 

To warrant a conviction of defendant upon 
the evidence of prosecutrix there should not 
be any strained construction put upon her 
language in order to sustain the verdict. It 
is to be expected that she should, so far as 
possible, shield herself and cast the blame 
upon defendant. Therefore, in a particular 
case, a conviction was reversed on the ground 
that the evidence of prosecutrix did not, by 
fair and reasonable construction, show any 
arts, false promises, etc. : State v. Haven, 43-
181. 

Where, in a prosecution for seduction, 
prosecutrix testified that she resisted, and 
defendant overcame such resistance by force, 
held, that the court should have instructed 
the jury that, if they found such to be the 
fact, defendant was entitled to an acquittal, 
the crime under such facts being rape, and 
not seduction: State v. Lewis, 48-578. 

Where defendant claimed that the evi
dence showed rape rather than seduction, 
held, that while the prosecutrix denied con
sent to the act the evidence together showed 
that no rape was commited and the convic
tion for seduction was sustained: State v. 
Bradbury, 92-512. 

In a particular case, held, that it suffi
ciently appeared from the evidence that 
prosecutrix was an unmarried woman; also 
that the seductive arts were such as were 
sufficient to constitute the crime, being 
promises to marry, etc.; also, that the cor
roboration was sufficient: State v. Heatherton, 
60-175. 

Evidence of an offer by prosecutrix, after 
the commencement of the prosecution, to 
settle for a sum of money, held not admissi
ble: /State v. Deitrick, 51-467. 

Where it appeared that defendant was a 
suitor of the prosecutrix before and for some 
time after the illicit intercourse, held, that 
his conduct during the entire time might be 
inquired into in determining whether her 
consent was gained by seductive means: 
State v. Curran, 51-112. 

It is not error to allow the prosecutrix to 
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testify that after the alleged seduction she 
gave birth to a child, and to state the date 
of such birth, and to testify that a child with 
her is such child: State v. demons. 78-123 

Also held, that the person with whom 
prosecutrix lived at the time of the alleged 
seduction should have been permitted to tes
tify that before the alleged seduction prose
cutrix was out often late at night: Ibid. 

I t is error to instruct the jury that noth
ing said or spoken by the prosecutrix after 
the seduction can be shown as indicating 
want of chastity. Declarations or admis
sions made after seduction as to prior prac
tices would be admissible for that purpose: 
Ibid. 

In a prosecution for seduction, letters 
written by defendant to prosecutrix lield 
properly admitted in evidence, where the 
contents of such letters were material as 
tending to show the relation of the parties, 
and even though a question was raised as to 
whether they were all in the same hand
writing: State v. Bell, 79-117. 

In a prosecution for seduction, where 
prosecutrix was permitted to testify that she 
understood that the defendant had other 
living children, held, that the evidence was 
improperly admitted, as it did not tend to 
prove the crime charged, and was prejudicial 
to defendant: State v. Thompson, 79-703. 

And also lield, that it was error to permit 
the prosecutrix to testify that defendant 
had written to her charging others with 
being the father of her child, as such evi
dence was secondary and also prejudicial: 
Ibid. 

As to corroboration required, see I 5488 
and notes. 

Previously chaste character of prose
cutrix: The word character as used in the 
statute defining the crime as the seduction 
of any unmarried woman "of previously 
chaste character ' ' is used in its true sense 
as distinguished from reputation, but a 
female may be of unchaste character without 
being guilty of any act of sexual intercourse. 
Obscenity of language, indecency of conduct 
and undue familiarity with men may serve 
to indicate the true character. It is for the 
jury to decide, under all the circumstances, 
as to the character of the prosecutrix: Andre 
v. State, 5-389; Book v. State, 5-430. 

A female who has been unchaste may re
form and acquire a chaste character, such 
as is referred to in the statute: State v. Car
rón, 18-372; State v. Knutson, 91-549. 

Where improper relations between de
fendant and prosecutrix had existed, but 
were discontinued for some months and were 
then resumed, and there was evidence that 
they were resumed on promises of marriage 
by the defendant, and there was evidence 
that prosecutrix had not had improper rela
tions with any one but defendant, held, that 
the jury were warranted in finding that at 
the time of the resumption of such relations 
prosecutrix was of chaste character: State v. 
Moore, 78-494; State v. Ounagy, 84-177. 

Where the evidence shows a previous act 
of illicit intercourse and there is no showing 
with reference to a reformation it is not nec
essary to instruct the jury with reference to 

the effect of such reformation: State v. Bun
ion, 89-573. 

Evidence that prosecutrix has a bad rep
utation for chastity is not admissible, but 
evidence that her reputation in that respect 
is good may be received in rebuttal of evi
dence tending to prove acts of lewdness: State 
v. Prizer, 49-53.'.; State v. SJiean, 32-88. 

Proof of unchaste conduct on the part of 
prosecutrix just prior to the alleged seduc
tion would entitle defendant to acquittal; 
therefore, an instruction that proof of such 
conduct should be considered against prose
cutrix held erroneous, in that it did not go 
far enough in stating the effect of such con
duct: State v. Carr, 60-453. 

Where the woman is examined as a wit
ness to prove the seduction, she may, on 
cross-examination, be asked as to matters 
which would show a want of chastity previous 
to such seduction. The question of chastity 
is directly in issue: State v. Sutlterland, 30-
570. 

Instruction as to effect of proof of im
proper liberties allowed to others than de
fendant prior to the alleged crime, lield mis
leading, in that the meaning oi such term 
was left ambiguous: State v. Carr, 60-453. 

Evidence of improper conduct of prose
cutrix occurring eight years before the trial, 
and when she was but fourteen years of age, 
lield properly excluded: Statev.Dunn, 53-526. 

The fact that it appears from defendant's 
evidence that he had intercourse with the 
prosecutrix at a date prior to that fixed by 
her testimony as the time of the seduction 
does not show that she was not of previously 
chaste character when the seduction took 
place, the date of seduction being imma
terial: State v. Bauerkemper, 64 N.W., 609. 

Evidence as to chaste character must be 
strictly confined to the time immediately 
prior to the alleged seduction: Síaíe v. 
Qunagy, 84-177. 

In a prosecution for seduction, upon an 
issue as to the previous chastity of the 
prosecutrix, where defendant introduced 
testimony tending to show improper conduct 
and associations on her part, lield not suffi
cient to overcome the presumption of chaste 
character, to which was added the testimony 
of neighbors and acquaintances that her 
previous character for chastity was good: 
State v. Bell, 79-117. 

An instruction in a particular case held 
to sufficiently express the thought that proof 
of sexual intercourse is not essential to 
establish unchastity: State v. Standley.^76-215. 

Acts and declarations of defendant touch
ing his relations with prosecutrix from the 
time of their first acquaintance down to the 
trial may be shown. Acts subsequent to 
the alleged seduction are to be considered 
in determining whether a criminal intent 
existed at the first act, and whether the de
fendant was acting in good faith: State v. 
Mackey, 82-393. 

While the crime is complete by the first 
act of illicit intercourse, yet subsequent acts 
extending through a period of months may 
be shown as corroborative of the evidence 
in regard to the first unlawful act: Steele ». 
Wickliff, 64N.W..282. 
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Evidecne on the part of defendant to show Evidence of language of prosecutrix three 
that other men were with the prosecuting years before the alleged seduction and when 
witness about the time she became pregnant fourteen years of age, held not admissible to 
is admissible as tending to show that do- show want of chastity: State v. Hemm, 82-609. 
fendant was not the father of the child: Ibid. Only the previous character is put in 

In a particular case. held, that the evi- issue, and all evidence of improper conduct 
dence as to previous unchastity was not suf- after the time of the seduction sought to be 
flcient: Ibid. proven should be excluded: State v. Wells, 

Where the defendant testifies as to the 48-611. 
conduct of the prosecutrix for the purpose of Questions as to chastity must clearly re-
showing her unchaste character the prose- fer to a time previous to the seduction: State 
cution may in rebuttal introduce evidence v. Deitrick, 51-467. 
as to her previous chastity: State v. Lenihan, Previously chaste character is not essen-
87-670. - " -

Indiscreet or suspicious conduct between 
tial in a civil action by a parent for seduction 
of a minor daughter: Zlpdegraff v. Bennett, 

prosecutrix and other men will not in itself 8-72; or by an unmarried female for her 
furnish evidence of unchaste character: own seduction: See notes to § 3470. 
State v. Mclntire, 89-139. 

SEC. 4763. Marr iage a bar. If, before judgment upon an indictment, 
the defendant marry the woman thus seduced, it is a bar to any further pros
ecution for the offense. [C.73, § 3868; R., § 4210; C. '51. § 2587.] 

Such a marriage is encouraged by the such bar, and it is not proper to require the 
law, and contracts entered into in contem- prosecution to prove beyond a reasonable 
plation thereof are not invalid as being made doubt that the defendant refused to marry 
under duress, and will be upheld: Armstrong the prosecuting witness: State v. Mackey, 82-
v. Lester, 43-159. 393. 

The mere willingness of the defendant to Evidence that after defendant's arrest he 
marry the woman is no bar to a prosecution told prosecutrix that he would do as he had 
for seduction, but the fact may be shown agreed and that he had the license for their 
upon the question as to whether the woman marriage but that she then objected to such 
was really seduced, or may be considered by proposed marriage, is sufficient for the pur-
the court in mitigation of punishment: State pose for which a refusal of the woman to 
v. Tlumvpson, 79-703. marry her alleged seducer may be shown, 

The offer of defendant to marry prosecu- that is as bearing on the question whether 
trix is not a bar to the indictment. Nothing she really was seduced and in migitation of 
less than actual marriage will constitute punishment: State v. Whalen, 68 N. W., 554. 

SEC. 4764. Desertion after seduction and marr iage. Every man 
who shall marry any woman for the purpose of escaping prosecution for 
seduction, and shall afterwards desert her without good cause, shall be 
deemed guilty of a misdemeanor and shall be punished accordingly. 

SEC. 4765. Kidnaping. If any person wilfully, and without lawful 
authority, forcibly or secretly confine or imprison any other person within 
the state against his will; or forcibly carry or send such person out of the 
state; or forcibly seize and confine or inveigle or kidnap any other person 
with the intent either to cause such person to be secretly confined or impris
oned in the state against his will, or to cause such person to be sent out 
of the state against his will, he shall be imprisoned in the penitentiary 
not more than five years, or fined not exceeding one thousand dollars, or be 
both so fined and imprisoned, at the discretion of the court. [C. '73 § 3869: 
R., § 4211; C.'51, §2588.] 

SEC. 4766. Exposing child. If the father or mother of any child under 
the age of six years, or any person to whom such child has been intrusted or 
confided, expose such child in any highway, street, field, house or outhouse, or 
in any other place, with intent wholly to abandon it, he or she, upon conviction 
thereof, shall be imprisoned in the penitentiary not exceeding five years. 
[C73 , § 3870; R., § 4212, C'51. § 2589.] 

" Father and mother " construed to mean may commit the crime: State v. Smith, 46-670, 
"father or mother." Either parent alone 672. 

SEC. 4767. Malicious threa ts to extort . If any person, either ver
bally or by any written or printed communication, maliciously threaten to 
accuse another of a crime or offense, or to do any injury to the person or 
property of another, with intent to extort any money or pecuniary advan
tage whatever, or to compel the person so threatened to do any act against 
his will, he shall be imprisoned in the penitentiary not more than two years 
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or be fined not exceeding five hundred dollars. [C. 73, § 3871; R., § 4213; 
C/51, § 2590.] 

Extortion and pecuniary advantage are 
not necessary ingredients of this offense. An 
indictment charging defendant with malici
ously threatening, etc., with intent " to com
pel the person, etc., to do an act against his 
will," is sufficient: State v. Young, 26-122. 

An indictment charging defendant with 
verbally threatening to kill and murder two 
certain persons, with intent, etc., held, suffi
cient without setting out the threatening 
words used; also held that a threat to kill two 
persons constituted but one offense: State v. 
O'Matty, 48-501. 

In the absence of à felonious intent it is 
not robbery to compel, by means of threats 
of personal violence, the payment of money; 
but such an act is an offense under this sec
tion: State v. Hollyway, 41-200. 

The act of an officer in negotiating for a 
bribe for an omission to discharge his official 
duty does not constitute a crime under this 
section: State v. Pierce, 76-189. 

It is essential that the threats be made to 
or in the presence of the person against whom 
they are directed: State v. Srownke, 84-473. 

Therefore, where defendant commun
icated to another his purpose to extort 
money from the prosecutor by threats, and 
made arrangements to meet the prosecutor 
for that purpose, but no threats to the prose
cutor were ever made, held, that the crime 
was not committed, although the person to 
whom the plan was communicated advised 
the prosecutor of what was intended, and 
made arrangements to entrap the defendant: 
J bid. 

The statute is designed to prevent aDd 
punish threats to accuse a person of a crime 

SEC. 4768. Assault with intent to murder. If any person assault 
another with intent to commit murder, he shall be imprisoned in the peni
tentiary not exceeding ten years. [C.73, § 3872; R., § 4214; C'51, § 2591.] 

or todo an injury to his person or property 
made with intent to accomplish a certain 
specificpurpose; therefore, held, that an in
dictment charging that defendant attempted 
to induce prosecutrix to refrain from insti
tuting bastardy proceedings by threatening 
"that it would not* be good for her" to do so, 
did not charge an offense: State v. McGlasson, 
88-667. 

It is not necessary to set out in the in
dictment the threatening words, writings, 
or printed communications the use of which 
is charged as constituting the crime: State v. 
Lewis, 65N.W., 295. 

One may be guilty of this crime who ob
tains money by indirect threats of publica
tion of scandalous matter in case such money 
is not paid: Ibid. 

In an indictment charging this offense 
the allegation that an act was done " in 
order to compel" is equivalent to the allega
tion that it was " with intent thereby to 
compel:" State v. Waite, 70 N.W., 596. 

In a particular case, held, that the indict
ment sufficiently alleged the person against 
whom the threat was directed and that it 
was made in his hearing: Ibid. 

This provision relates to crimes against 
the laws of the United States as well as to 
those against the law of the state, if they 
might be prosecuted in the federal courts 
within the territorial limits of the state : I bid. 

The guilt of the person threatened is not 
involved though evidence to establish such 
guilt is sometimes admissible as bearing on 
the motive with which the threat was made: 
Ibid. 

In an indictment for an assault with in
tent to commit an offense it is not necessary 
to make all the averments required in an in
dictment for the offense itself. Therefore, 
held not necessary in charging an assault with 
intent to murder to charge that the assault 
was made with malice aforethought: State v. 
Kewberry, 26-467. 

An assault with intent to commit murder 
does not admit of different degrees, since the 
intent is the gist of the offense, but it neces
sarily includes a simple assault: State v. Jar-
vis, 21-44. 

And a defendant indicted under this sec
tion may be convicted of that offense: State 
v. SJiepard, 10-126. 

An assault with intent to commit man
slaughter is included in an assault with in
tent to commit murder, and a party may be 
convicted of the former offense under an in
dictment charging the latter, as provided by 
? 5407: State v. White, 45-325 (overruling S. 
C., 41-316); State v. Scheie, 52-608; State v. 
Connor, 59-357. 

In a particular case, held, that the evi
dence was sufficient to show that the assault 
was made with premeditation and intent to 
kill: State v. Brown, 67-289. 

The facts in a prosecution for assault with 
intent to commit murder, held sufficient to 
show that the punishment inflicted was ex
cessive and sentence was modified accord
ingly: State v. Doering, 48-650. 

Evidence in a particular case held suffi
cient to show defendant guilty as accessory 
to an assault with intent to murder: State v. 
Mower, 68-61. 

The essential elements of the crime of 
assault with intent to commit murder are 
the assault, the specific intent to kill, and 
the malice aforethought. I t is not neces
sary that the indictment charge delibera
tion or premeditation as required for first 
degree of murder: State v. Keasling, 74-528. 

And where the verdict of the jury is 
not supported by evidence of malice afore
thought the court may sentence defendant 
for assault with intent to commit manslaugh
ter: Ibid. 

In determining the intention with which 
the assault was made, the character and lo
cality of the wound may be taken into ac
count, and the nature of the weapon: State 
v. Woodard, 84-172. 

An indictment which charges an assault 
and the wounding with a felonious intent to 
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kill and murder, held sufficient: State v. 
Clark, 69 N. W., 257. 

One who is charged with assault with in
tent to commit murder, his guilt being that 
of accessory, may be convicted of assault 

with intent to commit manslaughter al
though the principal was guiltvof the intent 
to murder: State v. Smith, 69 N. W., 269. 

As to assault with intent to commit man
slaughter, see notes to {j 4772. 

SEC. 4769. With intent to commit rape. If any person assault a female 
with intent to commit a rape, he shall be imprisoned in the penitentiary not 
exceeding twenty years. [C.73, § 3873; R., § 4215; C o i , § 2592.] 

What constitutes: I t must appear that 
the intent of defendant was to gratify his 
passions, notwithstanding any possible re
sistance prosecutrix should make: State v. 
Cross, 12-66; State v. Hagerman, 47-151. 

The intent to commit the crime of rape 
necessarily includes an attempt to overcome 
the resistance of the woman and accomplish 
the connection by force; and to establish 
assault with intent to commit rape, the evi
dence must show that the assault was made 
with the intent to use whatever degree of 
force might be necessary to overcome the 
resistance and accomplish the object: State v. 
Canada, 68-397; State v. Kendall, 73-255. 

Assault with intent to commit rape does 
not necessarily include assault and battery: 
State v. McDevitt, 69-549. 

Defendant may be found guilty of an 
assault with intent to commit, etc., although 
at the time of accomplishing the act there 
was such consent as to deprive the act of the 
character of rape: State v. Cross, 12-66; State 
v. Atherton, 50-189; State v. Pilkington, 92-92; 
State v. Belong, 65 N.W., 402. 

Assault with intent to carnally know a 
child under the age of consent (see \ 4756) is 
an assault with intent to commit rape, and 
in such case it is not necessary to prove that 
defendant knew the fact as to the age of the 
child. Proof of that fact itself is sufficient: 
State v. Newton, 44-45. And upon a similar 
point, see State v. Buhl, 8-447. 

A female under the age of consent is not 
competent to consent to an assault with in
tent to have sexual intercourse: State v. 
Grossheim, 79-75. 

Evidence: In a prosecution for this crime 
the conduct of the parties towards each other, 
both before and after the alleged offense, 
may be shown in evidence: Mallett v. Beale, 
66-70. 

Facts in a particular case, held sufficient 

SEC. 4770. "With intent to maim, rob, steal, etc. If any person 
assault another with intent to maim, rob, steal or commit arson or 
burglary, he shall be imprisoned in the penitentiary not exceeding five 
years, or be fined not exceeding one thousand dollars, or both so fined and 
imprisoned, at the discretion of the court. [C.'73, § 3874; R., § 4216; 
C'51, § 2593.] 

One who intentionally bites off a person's Under a charge of assault with intent to 
ear is guilty of an assault with intent to dis- maim there may be a conviction for assault 
figure, and not merely with intent to injure: with intent to commit great bodily injurj : 
State v. Clark, 69-196. State v. Akin, 62 N.W., 667. 

SEC. 4771. With intent to inflict great bodily injury. If any per 
son assault another with intent to inflict a great bodily injury, he shall be 
imprisoned in the county jail not exceeding one year, or be fined not exceed
ing five hundred dollars. [C. '73, § 3875; R., § 4217; C'51, § 2594.] 

to show the intent with which the assault 
was committed: State v. Melntire, 66-339. 

Evidence of intoxication is admissible for 
the purpose of showing absence of intent in 
such a case: State r. Donovan, 61-369. 

The jury should be told that if they find 
from the evidence that defendant was so 
drunk as to be incapable of an intent to rav
ish the prosecutrix they should find him not 
guilty: Ibid. 

There is no legal presumption that any 
offense or any specific result is intended by 
a man chasing a woman: Ibid. 

Under the facts of a particular case, a new 
trial was granted for the insufficiency and 
unsatisfactory nature of corroborating testi
mony, and for want of proper instructions as 
to the eiïect of a jest as indicating criminal 
intent: State v. Warner, 25-200. 

The intent with which the act is commit
ted cannot ordinarily be shown by direct 
proof, but is to be inferred from the language 
and conduct of the parties and from all of the 
surrounding circumstances: State v. Urie, 70 
N. W., 603. 

Evidence in a particular case, held not 
sufficient to show that the intent of defend
ant was to accomplish his purpose by force: 
State v. Biggs, 93-125. 

An instruction to the effect that the law 
would presume the criminal intent from cer
tain acts specified, held not erroneous, as sex
ual intercourse would be the natural result 
of such acts and the defendant must be pre
sumed to have intended such result in the 
absence of evidence to show the presumption 
not well grounded: State v. Grossheim, 79-75. 

Where there was no question that an as
sault to commit rape had been made, held, 
that the evidence was sufficient to justify the 
jury in finding a verdict against defendant: 
State v. Hatfield, 75-592. 

This crime is sufficiently charged in an 
information which accuses defendant of an 

assault and battery, alleging that defendant 
wilfully and maliciously struck and beat the 
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person injured with intent of doing him 
great bodily injury: State v. Carpenter, 23-
606. 

An indictment charging an assault and 
battery with intent to inflict great bodily 
injury does not charge more than one of
fense. The battery is simply an aggrava
tion: Cokely v. State, 4-477. 

When the felonious intent is shown, that 
which would be an assault if unaccompanied 
with such intent will be such when thus ac
companied: State v. Malcolm, 8-413. 

Under an indictment lor this offense de
fendant may be convicted of a simple as
sault, as provided in g 5407: Orion v. State, 
4 G. Gr., 140. 

A great bodily injury is an injury to the 
person of a more grave and serious character 
than an ordinary battery, but it cannot be 
definitely defined. The question whether 
the injury inflicted in a particular case con
stitutes a great bodilv injury is for the jury: 
State v. Giltett, 56-459. 

Where a person makes an assault on an
other and inflicts upon him an injury of a 
more grave and serious character than an 
ordinary battery, the presumption is war
ranted that he intended to inflict a great 
bodily injury, if there is no evidence tend
ing to show that he intended a less injury: 
Ibid. 

While a person is presumed to have in
tended all consequences which are to be 
ordinarily apprehended as the result of his 
act, yet expert evidence is not admissible to 
show what results might have been appre
hended by a physician of skill and expe
rience as likely to result from such an assault: 
State v. Bedfield, 73-643. 

The offense described in this section is 
necessarily included in that of maiming as 
defined in g 4752, the intention to inflict a 
great bodily injury being necessarily in
cluded in the intent that must be charged to 
constitute the crime of maiming: State v. 
4 t e i , 6 2 N . W . , 667. 

SEC. 4772. With, in tent to commit any felony. If any person 
assault another with intent to commit any felony or crime punishable by 
imprisonment in the penitentiary, where the punishment is not otherwise 
prescribed, he shall be imprisoned in the penitentiary not more than five 
years, or be fined not exceeding five hundred dollars and imprisoned in the 
county jail not more than one year. [C. 78, § 3876; R., § 4218; C'51, § 2595.] 

committed with intent to take life, and that 
it was with malice aforethought. If the evi
dence as to malice aforethought is not suffi
cient to support the verdict of the jury, the 
court may, on motion for new trial, sentence 
defendant for assault with intent to commit 
manslaughter: State v. Keasling, 74-528. 

In an indictment for an assault with in
tent to commit an offense it is not necessary 
to make all the averments with reference to 
the offense intended to be committed that 
are required in an indictment for the offense 
itself: State v. Mecum, 64 N.W., 28(i. 

Manslaughter may be the result of an in
tentional act and it is possible therefore that 
under this section there may be the crime of 
assault with intent to commit manslaughter: 
State v. MeOuire, 87-142; State ». Stone, 88-
724; State v. White, 45-325. 

Where, if death had resulted from the as
sault, the crime would have been manslaugh
ter, the assailant is guilty of assault with 
intent to commit manslaughter: State v. Post
al, 83-460. 

To convict of assault with intent to com
mit murder the evidence should show that 
defendant's act was unlawful, that it was 

SEC. 4773. Mingling poison with food, etc. If any person mingle 
any poison with any food, drink or medicine, with intent to kill or injui-e 
any human being, or wilfully poison any spring, well, cistern or reservoir 
of water, he shall be imprisoned in the penitentiary not exceeding ten years, 
and be fined not exceeding one thousand dollars. [C. '73, § 3877; R., § 4219; 
C. '51, § 2596.] 

SEC. 4774. Assault and battery. Whoever is convicted of an assault, 
or an assault and battery, where no other punishment is prescribed, shall 
be imprisoned in the county jail not exceeding thirty days, or be fined 
not exceeding one hundred dollars. [C73, § 3878; R., § 4220; C'51, § 2597.] 

Assault; what constitutes: To consti- stances be lawful; but in a particular case 
tute an assault it is not necessary that de
fendant should have been in such position as 
to inflict injury on the person assaulted with 
the weapon used, provided it appears that 
he intended and endeavored to inflict such 
injury and had means and ability to do so, 
and was only prevented from doing so by 
the interference of others: State v. Malcolm, 
8-413. 

The definition of an assault as " an attempt 
or offer by force and violence to do a corporal 
injury to another," held erroneous, as the at
tempt to do the injury to the person of an
other by violence might under some circum-

held that, the evidence not being before the 
supreme court, it would not be presumed 
that there was anything tending to show such 
state of facts as would render the act lawful: 
State v. Wyatt, 76-328. 

It is not error to instruct that an assault 
is an unlawful attempt to do violence upon 
the person of another with the present abil
ity to do so nor that a battery is an unlawful 
beating of another and that every battery 
includes an assault: State v, Cody, 62 N. W., 
702. 

I t is an assault to present an unloaded gun 
or pistol at another in a manner calculated 



i 4775-4776 
1898 

OFFENSES AGAINST PROPERTY. Tit. XXIV, Ch. 3. 

to terrify the person aimed at, if the latter 
does not know or has no reason to believe 
that the weapon is not loaded: State v. Shep-
ard, 10-126. 

An indictment charging that defendant 
did make an assault with a certain dangerous 
weapon, to wit, a gun with which he was 
armed, etc., but not alleging that the gun 
was loaded, nor the manner of using it, nor 
that it was pointed or discharged, held suffi
cient to charge an assault: 1 bid. 

An assault may be committed without do
ing any personal injury: State v. Myers, 19-
517. 

Assault and battery: The statute merely 
prescribes the punishment for the offenses 
of assault, and assault and battery, and 
leaves them to be defined by the common 
law: State v. Twogood, 7-252. 

I t constitutes assault and battery to forci
bly and violently take property claimed un
der chattel mortgage from the person in 
possession thereof, where it is necessary, in 
order to effect the purpose, to inflict personal 
injury: State v. Boyndon, 75-753. 

Justification: Angry words are no justi
fication for an assault and battery. Neither 
is it unlawful for a party to forbid an angry 
person coming upon the former's premises: 
Thompson v. Mumma. 21-65. 

The fact that an officer has levied upon 
property exempt from seizure is no justifica
tion for an assault: Cokely v. State, 4-477. 

In a prosecution for an assault it is not 
proper to ask the prosecuting witness 
whether he had not at a previous time 

struck the defendant: State v, Montqomerti, 
65-483. 

How charged: Information charging de
fendant with inhumanly beating his own 
child sufficiently charges the offense of as
sault and battery; but the name of the per
son on whom the offense was committed 
should be given: State v. Bitman, 13-485. 

An information for assault and battery is 
sufficient which charges violent beating, 
wounding, etc., without alleging that such 
acts were done in anger and in a wilful man
ner, and with the purpose to hurt and inflict 
corporal injury: State v. Boynton, 75-753. 

As to assault included in other crimes, 
see notes to 'i 5407. 

The act of defendant in shaking his fist at 
the prosecutor and turning about the horse 
on which the prosecutor was riding, held not 
to constitute an assault in view of the fact 
that defendant was protesting against and 
attempting to prevent prosecutor from riding 
across defendant's land on the line of a high
way not yet opened: State v. Stoke, 80-68. 

An assault and battery is not justifiable 
when made for the purpose of taking posses
sion of a house of which another is already 
in peaceful possession: State v. McKinley, 82-
445. 

"Where defendant in pursuance of an un
lawful purpose broke into the house of pros
ecutor and assaulted him, held, that the fact 
that defendant believed prosecutor was going 
into the house for a gun to use as against de
fendant would not constitute a defense, if it 
appeared that defendant could have escaped 
from the peril, if any, by going away: loid. 

SEC. 4775. Carrying concealed weapons. If any person carry upon 
his person any concealed weapon, or shall wilfully draw and point a pistol, 
revolver or gun at another, he shall be guilty of a misdemeanor, and be 
fined not more than one hundred dollars, or imprisoned in the county jail 
not more than thirty days; but this section shall not apply to police officers 
and other persons whose duty it is to execute process or warrants, or make 
arrests. [C.'73, § 3879.] 

The intent or purpose with which the 
weapon is carried is not an element of the 
offense, nor is it required that it be carried 
with defendant's knowledge, or wilfully, that 
is, with set purpose. The obvious purpose is 

r to forbid the carrying of weapons on the per
son with the knowledge of the accused that 

the weapon was so carried, and that it was a 
weapon. If the weapon was carried through 
restraint, or ignorance, or for any innocent 
or lawful purpose, such fact may be shown 
by the defense; it need not be negatived in 
the indictment: State v. Williams, 70-52. 

CHAPTER 3. 

OF OFFENSES AGAINST PROPERTY. 

SECTION 4776. Burning inhabited dwelling in nighttime. If 
any person wilfully or maliciously burn in the nighttime the inhabited 
building, boat or vessel of another, or wilfully and maliciously set fire to 
any other building, boat or vessel owned by himself or another, by the 
burning whereof such inhabited building, boat or vessel is burnt in the 
night-time, he shall be imprisoned in the penitentiary for life or any term 
of years. [C'73, § 3880; R., § 4222; C'51, § 2598.] 
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There can be no conviction without satis- Where the evidence as to setting Are was 
factory proof that the building was wilfully, circumstantial, held, that the previous occur-
maliciously and feloniously burned by some rence of an accidental Are from a gasoline 
one and that such burning was not acci- stove in the same locality should have been 
dental: State v. Carroll, 85-L admitted: State v. Delaney, 92-467. 

SEC. 4777. In daytime. If any person wilfully or maliciously burn 
in the daytime the inhabited building, boat or vessel of another, or any 
building, boat or vessel adjoining thereto; or wilfully and maliciously set 
fire to any building, boat or vessel owned by himself or another, by the 
burning of which such inhabited building, boat or vessel is burnt in the day
time; or in the daytime wilfully and maliciously set fire to any building, 
boat or vessel owned by himself or another, by the burning of which any 
such inhabited building, boat or vessel is burnt in the nighttime, he shall 
be imprisoned in the penitentiary for a term not exceeding thirty years. 
[C'73, § 3881; E., § 4223; C.'51, § 2598.] 

SEC. 4778. Burning uninhabited dwelling, etc., in nighttime. 
If any person wilfully and maliciously burn in the nighttime any uninhabited 
dwelling-house, boat or vessel belonging to another, or any court-house, 
jail, college, church, or any building erected for public use; or any other 
building, boat or vessel, by the burning whereof any building, boat or vessel 
mentioned in this section is burnt in the nighttime, he shall be imprisoned 
in the penitentiary not exceeding twenty years. [C. '73, § 3882; R., § 4224; 
C'51, §2600.] 

SEC. 4779. In daytime. If any person wilfully and maliciously burn 
in the daytime any building, boat or vessel mentioned in the preceding 
section, he shall be imprisoned in the penitentiary not exceeding fifteen 
years. [C. '73, § 3883; R., § 4225; C. '51, § 2601.] 

SEC. 4780. Burning mills, locks, dams, depots, etc. If any person 
wilfully and maliciously burn, either in the night or daytime, any warehouse, 
store, manufactory, mill, railroad depot, barn, stable, shop, office, outhouse or 
any building whatsoever of another, other than is mentioned in the pre
ceding sections of this chapter, or any bridge, lock, dam or flume, he shall 
be imprisoned in tne penitentiary not exceeding ten years. [C. '73, § 3884; 
R., § 4226; C.'51, §2602.J 

An indictment charging defendant with building was not a barn but only a shed: State 
burning a certain "building, etc., called a v. Smith. 28-565. 
barn," held sufficient, though in fact the 

SEC. 4781. Setting fire with intent to burn. If any person set fire 
to any building, boat or vessel mentioned in the preceding sections of this 
chapter, or to any material with intent to cause any such building, boat or 
vessel to be burnt, he shall be imprisoned in the penitentiary not exceeding 
five years, or be fined not exceeding one thousand dollars and imprisoned 
in the county jail not more than one year. [0. '73, § 3885; R., § 4227; C. '51, 
§ 2603.] 

An averment that defendant set fire to "set t ing fire, etc., to any material:" State v. 
certain material in the store of a person Johnson, 19-230. 
named is not sustained by proof that he set Where an indictment charged the setting 
fire to such material in a building owned by of fire to material with intent to burn a build-
such person but in a room occupied by a ten- ing and also alleged the burning of the 
ant as a store: State v. Tennery, 9-436. building, held, that the latter allegation was 

But in such case an averment that the not a charge of a distinct crime under the 
fire was applied in a room within the store preceding section, but was a statement of 
building of such person, held proper: Ibid. facts showing the intent, and the indictment 

Where defendant set a lighted candle in did not therefore charge two offenses: State 
hay and other combustible material, with in- v. Hull, 83-112. 
tent to burn a barn, but neither the barn The time of the day is not an element of 
nor the material was ignited or burned, held, the offense provided for in this section: State 
that nevertheless, he was guilty under this v. Tennebom, 92-551. 
section. The lighting of the candle was 

SEC. 4782. Burning or destroying lumber, fences, grain, etc. If 
any person wilfully and maliciously burn, destroy or injure any pile or 
pai'cel of wood, boards, timber or lumber, or any fence, bars or gate, or any 
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grain, hay or other vegetable product severed from the soil, or any stand
ing tree, grain, grass or other standing product of the soil, the property of 
another, he shall be imprisoned in the penitentiary not more than five 
years, or be fined not exceeding five hundred dollars and imprisoned in 
the county jail not exceeding one year. [C'73, §3886; R., §4228; C'51, 
§ 2604.] 

SEC. 4783. Liability of married woman. The preceding sections of 
this chapter extend to a married woman who commits either of the offenses 
therein described, though the property burnt or set fire to may belong 
partly or wholly to her husband. [C. 73, § 3887; R., § 4229; C. '51, § 2605.] 

SEC. 4784. Burning to injure insurers. If any person wilfully burn 
any building, goods, wares, merchandise or other chattels which are insured 
against loss or damage by fire, or wilfully cause or procure the same to be 
burned, with intent to injure the insurer, whether such person be the owner 
thereof or not, he shall be imprisoned in the penitentiary not exceeding ten 
years. [C'73, § 3888; R., § 4230; C'51, § 2606.] 

SEC. 4785. Setting out fire. If any person wilfully, or without using 
proper caution, set fire to and burn, or cause to be burned, any prairie or 
timbered land, or any inclosed or cultivated field, or any road, by which 
the property of another is injured or destroyed, he shall be fined not exceed
ing five hundred dollars, or imprisoned in the county jail not more than one 
year, or be both so fined and imprisoned in the discretion of the court. [17 
G. A., ch. 55; C'73, § 3889; R., § 4231; C'51, § 2607.] 

Under this section, held, that a party was but providing that the party setting' out a. 
liable for damages resulting to others, only fire should be liable for damages sustained, 
where he set the Are out wilfully or without held, that he would not be liable where he 
using the proper caution: Conn v. May, 36- had not willingly or maliciously permitted 
241, and cases cited. And see notes to fol- or suffered the fire to pass over his premises 
lowing section. so as to injure another: Be France v. Spencer, 

Under statute somewhat similar to this, 2 G. Gr., 462; Hanlon v. Ingram, 3-81. 

SEC. 4786. Allowing fire to escape. If any person, between the 
first day of September in any year and the first day of May following, set 
fire to, burn or cause to be burned any prairie or timber land, and allow 
such fire to escape from his control, he shall be imprisoned in the county 
jail not more than thirty days, or be fined not exceeding one hundred dol
lars. [C'73, § 3890.] 

Setting out fire in a cultivated field is not damages caused thereby, and the plaintiff, 
within the scope of this section: Brvmell v. to avoid destruction of his property, which 
Hopkins, 42-429. (But see, now, the previous would result from such fire, if not checked, 
section as amended.) set out a back fire, which, escaping from his 

Under this section a party is absolutely control, causes the destruction of his prop-
liable for all damages resulting from the act erty, defendant is liable for such damages: 
prohibited, without regard to the question McKenna v. Baessler, 86-197. 
of negligence: Conn v. May, 36-241. See The person who directly sets out fire con
note to preceding section. trary to the provisions of this section is ab-

Tbis section renders a person setting out solutely liable for damages resulting there-
fire and allowing it to escape within the pro- from, but if there be no intention to set out 
hibited period absolutely liable for the con- fire, and fire which is being used for a law-
sequences, irrespective of the degree of ful purpose escapes from control, there will 
diligence used to prevent its escape after be liability only in case of negligence: Eus-
being set out by him: Thoburn v. Campbell, uoorth v. Mlingson, 64 N.W., 774. 
80-338. The act or a servant in setting out fire in 

If in such a case the fact that defendant the service of his master may be chargeable 
set out the fire to protect his own property to his master although no express direction 
constitutes a defense, it is one which must to do the act was given, it appearing that 
be specially pleaded: Ibid. such act was within the general scope of the 

Where defendant set out fire under such service which the master had directed to be 
circumstances as to render him liable for performed: Lewis v. Schultz, 67 N.W., 266. 

SEC. 4787. Burglary. If any person break and enter any dwelling-
house in the nighttime, with intent to commit any public offense; or, after 
having entered with such intent, break any such dwelling-house in the 
nighttime, he shall be guilty of burglary, and shall be punished accord
ing to the aggravation of the offense, as is provided in the next two sections. 
[C'73, § 3891; R., § 4232; C'51, § 2608.] 
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Breaking: The pushing open of a closed 
door is a sufficient breaking within the 
meaning of the law to constitute burglary: 
State v. Beid, 20-113. 

Indictment: An indictment charging 
burglary in breaking and entering a house 
described as the property of a man whose 
wife owned the legal title, the property be
ing occupied as a homestead, held proper, 
the possession being in the person named, as 
head of the family: State v. Short, 54-392. 

An indictment for burglary which de
scribes the premises as a "dwelling-house 
belonging to," etc., sufficiently describes the 
ownership thereof: State v. Fwc, 80-312. 

The opening of a screen door kept closed 
by spring hinges without other fastenings, is 
sufficient to constitute a breaking: State v. 
Connm, 64 N.W., 295. 

With reference to the ownership of a 
building it is only necessary to prove that the 
person named in the indictment as owner was 
in the occupancy and possession of the build
ing and it is immaterial that it appears that 
some one else was the owner of the title: 
State v. Lee, 64 N.W., 284. 

When the indictment charged that the 
building broken and entered was the prop
erty of H., held, that proof that H. was in 
possession as tenant was sufficient proof of 
ownership: State v. Golden, 49-48. 

Burglary is an offense against the posses
sion. At common law the ownership was re
quired to be laid in the tenant or person in 
possession, and this rule is not changed by 
any provision of statute, although, under § 
5286,it would probably be immaterial whether 
the possession was laid in the land owner or 
the tenant if the offense was in other respects 
sufficiently described: State v. Rivers, 68-611. 

In a prosecution for burglary it is mate
rial only to prove that the person named in 
the indictment as owner was in occupancy 
and possession of the building: Statev. Teeter, 
69-717. 

I t is not necessary that the indictment for 
burglary should allege that some one was in 
the house at the time of the commission of 
the crime: State v. lieid, 20-413. 

It is not necessary that the indictment 
show that goods, wares and merchandise were 
kept for use, sale or deposit in the building; 
nor is it necessary that the indictment set 
out the names of the dwellers in the house. 
An erroneous allegation as to the ownership 
of the building is not material when the crime 
is in other respects described with sufficient 
deflniteness: State v. Emmons, 72-265. 

Where defendant was charged with break
ing and entering buildings and stealing prop
erty therefrom and two indictments were 
found for each act, held, that they were sep
arate offenses and separate indictments might 
be returned for each: Statev. Turney, 77-269. 

Time: In an indictment for burglary, held, 
that an allegation of breaking and entering 
on a certain day, in the nighttime of said 
day, constituted a sufficient allegation that 
the offense was committed in the nighttime: 
State v. Buby, 61-86. 

The heinousness of the crime committed 
in the nighttime is deemed much greater 
than when committed in the daytime: Síaíe 
v. Frahm, 73-355. 

Intent: An indictment charging a break
ing and entering with intent to commit lar
ceny is sufficient without averring that the 
intention was to steal property of a greater 
value than twenty dollars: State v. Jones, 10-
206. 

It is not necessary in charging burglary 
by breaking and entering with intent to com
mit larceny to state the character of the 
property intended to be stolen, nor its value 
or ownership: State v. Jennings, 79-513. 

The fact an indictment for burglary does 
not charge the breaking and entry as "bur
glarious " does not render the indictment 
bad. The breaking and entering with the re
quired intent constitute the crime: State v. 
Short, 54-392. 

The intent being made a necessary ele
ment in the crime here defined, intoxication 
may be weighed by the jury in considering 
whether such intent existed: State v. Bell, 
29-316. 

Where it appears that the accused at the 
time of entering the building had been drink
ing intoxicating liquors, it is a question for 
the jury to determine whether he was in such 
mental condition as to form the criminal in
tent essential to constitute the crime: State 
v. Conners, 64-295. 

Breaking and entry of a dwelling-house 
in the nighttime with intent to commit adul
tery is burglary: State v. Corliss, 85-18. 

The fact that the indictment charges two 
different intents does not render it bad. The 
crime may be established by the proof of one 
or all the intents alleged: State v. Fox, 80-
312. 

I t is not improper in an indictment for 
burglary, to allege in connection with the 
breaking and entering, the commission of 
the crime which the defendant is charged to 
have intended to commit: State v. Phipps, 64 
N. W.,410. 

In an indictment for burglary it is not 
necessary to describe in technical language 
the crime intended to be committed. Thus 
it is sufficient to charge the intent as having 
been to commit a public offense, to wit: 
adultery: State v. Meeum, 64 N. W., 286. 

Evidence: Proof of a larceny committed 
after the breaking and entering is admissi
ble as showing the intent with which the 
breaking and entry were committed: Statev. 
Golden, 49-48. 

The fact of the breaking and entry may 
be considered in determining the intent with 
which the breaking and entry were com
mitted, in connection with the other cir
cumstances of the case: Statev. Teeter, 69-717. 

One who breaks into the dwelling-house 
of another in the nighttime, in the absence 
of any explanation of the act, will be pre
sumed to have intended to commit a public 
offense: State v. Fox, 80-312. 

The breaking and entry of a dwelling-
house in the nighttime raises a strong pre
sumption of intent to commit a public offense: 
State v. Mecum, 64 N. W., 286. 

The possession of goods recently stolen in 
connection with the commission of a bur
glary is not of itself sufficient evidence upon 
which to find defendant guilty of the bur
glary: State e. Shaffer, 59-290; ¿fíate v. Tilton, 
63-117. 
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But such possession, in connection with 
other evidence of guilty conduct, such as the 
possession of burglarious tools, etc., is prima 
/«cíe evidence of guilt, sufficient to convict: 
State v.Beid, 20-413. 

The mere possession of goods stolen from 
the building in which the burglary is alleged 
to have been committed does not have the 
same tendency to connect the person found 
in the possession of such goods with the 
burglary as it does with the larceny, and is 
not prima facie evidence of guilt of the bur
glary; but when it is shown that the two 
offenses were committed at the same time, 
and by the same person, the fact of the pos
session of goods stolen at that time from the 
building has necessarily the same tendency 
to prove the person in possession thereof 
guilty of burglary as of the larceny: State v. 
Hivers, 68-611; State v. Frahm, 73-355. 

The jury may, from the fact of recent 
possession of property stolen in connection 
with the commission of burglary, find the 
fact of breaking, from the fact of possession, 
having in view the facts and surroundings 
thereof, but it is not required so to do. No 
definite presumption follows the possession 
as a matter of law, and the burden is not 
necessarily shifted to explain such posses
sion: State v. Jennings, 79-513; State v. Yoke, 
87-33; State v. Ham, 66 N. W., 1038. 

Proof of possession by defendant of goods 
recently stolen by breaking into a building 
gives rise to a presumption that such goods 
were stolen by so breaking. But the burden 
of proof is on the prosecution to prove that 
such goods were stolen from a building 
before such presumption arises: State v. La-
Grange, 62 N. W.. 664. 

SEC. 4788. With aggravation. If such offender, at the time of com
mitting such burglary, is armed with a dangerous weapon, or so arm him
self after having entered such dwelling-house, or actually assault any 
person being lawfully therein, or has any confederate present aiding and 
abetting in such burglary, he shall be imprisoned in the penitentiary for life 
or any term of years. [C. '73, § 3892; "R., § 4233; C. '51, § 2609.] 

The portion of an indictment charging missed and defendant tried for burglary 
assault with intent to murder may be dis- alone: State v. Struble, 71-11. 

SEC. 4789. Other-wise. If such offender commit such burglary other
wise than is mentioned in the preceding section, he shall be imprisoned in the 
penitentiary not exceeding twenty years. [C. '73, § 3893; R., § 4234; C. '51, § 
2610.] 

SEC. 4790. Possession of burglar's tools. If any person be found 
having in his possession at any time any burglar's tools or implements, 
with intent to commit the crime of burglary, he shall be fined not exceed
ing one hundred dollars, or be imprisoned in the county jail not exceeding 
thirty days. The court before whom such conviction is had shall order 
the retention by the sheriff of such tools or implements, to be used in evi
dence in any court in which such person is tried for the offense herein 
defined, or that of burglary, and the possession of such tools or implements 
shall be presumptive evidence of his intent to commit burglary. [15 G. 
A., ch. 13.] 

SEC. 4791. Other breakings and enterings. If any person, with 
intent to commit any public offense, in the daytime break and enter, or in 
the nighttime enter without breaking, any dwelling-house; or at any time 
break and enter any office, shop, store, warehouse, railroad car, boat or 
vessel or any building in which any goods, merchandise, or valuable things 

It is not error to instruct the jury that if 
they find that within a few hours after the 
breaking of a building property stolen there
from was found in the possession of defend
ant they will be warranted in concluding 
that the property was stolen by defendant 
from said building by breaking and entering 
the same, unless the facts and circumstances 
disclosed by the evidence leaves in their 
minds a reasonable doubt as to whether de
fendant did not come honestly into such pos
session: Ibid. 

Also, see notes to \ 4831. 
Compound offense: The two offenses of 

breaking and entering with intent to commit 
larceny, and the crime of larceny alone, can
not be committed by the same act so as to 
constitute a compound offense under \ 5284: 
State v. Bidley, 48-370; State v. Bhodes, 48-702; 
State v. McFurland, 49-99. 

Under an indictment which charges both 
the felonious breaking and entering, and 
larceny, the latter charge may be disre
garded and trial and conviction had under 
the former: State v. Hayden, 45-11; State v. 
Shaffer, 59-290. 

In a trial for burglary for breaking and 
entering with intent to commit larceny, the 
court should properly instruct the jury as to 
the elements constituting larceny: ¡State v. 
Yoke, 87-33. 

An acquittal of larceny is no bar to a pros
ecution for breaking and entering with in
tent to commit larceny: State v. Ingalls, 68 
N. W.,445. 

Further as to compound offenses, see \ 
5284. 
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are kept for use, sale or deposit, he shall be imprisoned in the penitentiary 
not more than ten years, or be fined not exceeding one hundred dollars and 
imprisoned in the county jail not more than one year. [C'73, § 3894; R., § 
4235; C.'51, §2611.] 

The word " break" used by the statute 
does not imply the use of any degree of 
force or violence in order to in jure or destroy 
any part of the building but the force that is 
necessary to remove the impediments to 
entering, as the opening of doors. There
fore, lield, that the lifting of the latch of a 
door and entering a store-room in the day
time with the purpose to steal, the store 
being at the time occupied by and in the pos
session of the owner, constituted a sufficient 
breaking: State v. O'Brien, 81-93. 

One who receives the stolen goods is not 
an accomplice in the crime of breaking and 
entering here defined: State v. Hayden, 45-11. 

The crime of entering a dwelling-house 
in the nighttime without breaking with in
tent to commit a public offense is included 
in that of burglary, under the provisions of 
§ 5407, so that under an indictment for the 
latter offense a defendant may be convicted 
of the former: State v. Maxwell, 42-208. 

The offense is against the owner of the 
building, and his name, and not that of the 
owner of goods, etc., therein, which the ac
cused intended to steal, should be given in 
the indictment. If the name of such owner 
is not known it should be so stated: State v. 
Morriscy, 22-158. 

While the offense defined by this section 
is similar to that of burglary, defined by \ 
4787, an indictment which describes the 
house as a place " in which goods were kept 
for use, sale and deposit," sufficiently speci
fies that the offense charged is one under 
this section, and not under the other: State 
v. Franks, 64-39. 

Possession of burglarious tools within a 
few hours after the commission of the crime 

SEC. 4792. Attempting to break and enter. 

may be proven as tending to connect defend
ant with the crime, and such evidence is ad
missible for that purpose although it shows 
in itself a distinct substantive offense: Ibid. 

Under \ 5286 a variance between the evi
dence and the indictment as to the owner
ship and occupancy of the building is imma
terial if it is otherwise described with 
sufficient certainty: State v. Porter, 66 N.W., 
745. 

Whether or not a corn crib is within the 
meaning of the term "bu i ld ing" used in this 
section will depend upon its construction and 
the question of its real character is to be 
left to the jury. I t is perhaps not necessary 
that a structure to be a building must be per
manent: State v. Oibson, 66 N.W., 742. 

In a prosecution for feloniously breaking 
and entering a railroad car with intent to 
commit larceny, held, that evidence was ad
missible that a bill of goods ordered included 
certain articles which were after the break
ing and entering of the car found to be miss
ing therefrom as tending to show that such 
articles had been stolen by the person break
ing and entering: State v. Russell, 90-493. 

Where the evidence does not show that 
the breaking and entering was in the night
time,, the defendant may be convicted under 
an indictment for burglary for the statutory 
offense of breaking and entering the dwell
ing-house in the daytime with intent to com
mit a felony, the latter offense may be re
garded as a lower degree of the offense of 
burglary: State v. Jordan, 87-86. 

It is immaterial that an offense under 
this section is in the caption of the indict
ment described as burglary: State v. Oillett, 
92-527. 

If any person, with 
intent to commit any public offense, shall attempt to break and enter any 
dwelling-house, at any time, or to enter any dwelling-house in the night
time without breaking, or at any time to break and enter any office, shop, 
store, warehouse, railroad car, boat, vessel or any building in which any 
goods, merchandise or valuable things are kept for use, sale or deposit, he 
shall be imprisoned in the penitentiary not more than five years, or fined 
not exceeding three hundred dollars and imprisoned in the county jail not 
more than one year. [18 G. A., ch. 11.] 

SEC. 4793. Entering unoccupied public building—nuisance. If 
any tramp or vagrant, without permission, enter any school-house or other 
public building in the nighttime, when the same is not occupied by another 
or others having proper authority to be there, or, having entered the same 
in the daytime, remain in the same at night when not occupied as afore
said, or at any time commit any nuisance, use, misuse, destroy or partially 
destroy any private or public property therein, he shall be imprisoned in 
the penitentiary not more than three years, or be fined not exceeding one 
hundred dollars and imprisoned in the county jail not more than one year. 

SEC. 4794. Breaking and entering car. If any person unlawfully 
break and enter any freight or express car which is sealed or locked, in 
which any goods, merchandise or valuable things are kept for use, deposit 
or transportation, he shall be imprisoned in the penitentiary not more than 
five years, or be fined not exceeding one hundred dollars and imprisoned in 
the county jail not more than one year. [26 G. A., ch. 36.] 
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SEC. 4795. Dynamiting. If any person, with intent to destroy or 
injure any inhabited dwelling-house, building, boat, vessel or raft, deposits 
or throws therein or thereunder, or elsewhere about the same, where its 
explosion will or is likely to destroy or injure the same, any dynamite, 
nitroglycerine, giant powder, or other explosive material, he shall be 
imprisoned in the penitentiary not more than twenty-five years. 

S E C 4796. Death caused thereby. If any person wilfully deposits 
or throws in, under or about any dwelling-house, building, boat, vessel or 
raft or other inhabited place, where its explosion will or is likely to destroy 
or injure the same, any dynamite, nitroglycerine, giant powder or other 
material, and by reason of the explosion thereof any person is killed, he 
shall be guilty of murder. 

S E C 4797. Or injury to person. If any person wilfully deposits or 
throws any dynamite, nitroglycerine or giant powder or other explosive 
material as provided in the preceding section, and by means of the explo
sion thereof any person is injured, he shall be guilty of an assault with 
intent to commit murder. 

S E C 4798. Or property. If any person, with intent to destroy or 
injure any building, boat, vessel or raft, any bridge, viaduct or other struc
ture not provided for in the preceding sections, deposits or throws in, under 
or about such building, boat, vessel, raft, bridge, viaduct or other structure 
any dynamite, nitroglycerine, giant powder or other explosive material, by the 
explosion of which any such structure will or will be likely to be destroyed 
or injured, he shall be imprisoned in the penitentiary not more than fifteen 
years. 

S E C 4799. Injuring or terrorizing inhabitants of dwelling. If 
any person, with intent to injure or terrorize the inhabitants of any dwell
ing-house, or other building uaed as a dwelling, or any inhabited boat, 
vessel or raft, or with intent to injure, or deface any such structure, throws 
at, against or into the same any brick, stone, billet of wood or other missile, 
or shoots thereat, with such intent, any gun, pistol or revolver, he shall 
be imprisoned in the penitentiary not more than three years, or in the 
county jail not more than one year, or be fined not more than one thousand 
dollars. 

CHAPTER 4. 

OF MALICIOUS MISCHIEF AND TRESPASS. 

SECTION 4800. Injuries to monuments of state boundaries. If any 
person wilfully dig up, pull down, break or destroy, or in any other manner 
injure or remove, any of the cast-iron pillars or other evidences planted 
and fixed in and along any part of the boundaries of this state, he shall be 
fined not less than fifty nor more than two hundred dollars, or be imprisoned 
in the penitentiary for a term of not less than six months, or both. [C. '73, § 
3989; E., § 4330; C'51, § 2690.] 

SEC. 4801. Other monuments of boundary, milestones, sign
boards, etc. If any person maliciously take down, injure or remove any 
monument erected or any tree marked as a boundary of any tract of land or 
city or town lot; or destroy, deface or alter the marks of any such monu
ment or tree made for the purpose of designating such boundary; or injure 
or deface any milestone, post or guideboard erected on any public way; or 
remove, deface or injure any signboard; or break or remove any lamp or 
lamp-post or extinguish any lamp on any bridge, way, street or passage, he 
shall be fined not exceeding one hundred dollars, or be imprisoned in the 
county jail not exceeding one year, or both, at the discretion of the court. 
[C.73, § 3982; R., § 2343; C'51, § 2683.] 
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SEC. 4802. Defacing public buildings. If any person wilfully write, 
make marks or draw characters on the walls or any other part of any 
church, college, academy, school-house, court-house or other public build
ing, or on any furniture, apparatus or fixtures therein; or wilfully injure or 
deface the same, or any wall or fence inclosing the same, he shall be fined 
not exceeding one hundred dollars, or imprisoned in the county jail not 
more than thirty days. [C.73, § 3986; E., § 4327; C. '51, § 2687.] 

SEC. 4803. Defacing or destroying proclamations, notices, etc. If 
any person intentionally deface, obliterate, tear down or destroy in whole 
or in part any transcript or extract from or of any law of the United States 
or of this state, or any proclamation, advertisement or notification, set up 
at any place within this state by authority of law or by order of any court, 
during the time for which the same is to remain set up, he shall be fined in 
a sum not exceeding one hundred dollars, or imprisoned in the county jail 
not exceeding thirty days. [C.73, § 3987; E., § 4328; C'51, § 2688.] 

SEC. 4804. Breaking levees. If any person maliciously injure, break 
or cause to be broken any levee erected to prevent the overflow of land 
within the state, such person so offending shall be imprisoned in the peni
tentiary not more than five years, or be fined not exceeding one thousand 
dollars and imprisoned in the county jail not exceeding one year. [C.73, § 
3991; E., § 4332.1 

SEC. 4805. Obstructing public ditches or drains. If any person 
place any obstruction in any of the public ditches or drains made for the 
purpose of draining any of the swamp lands in this state, he shall be cpm-
pelled to remove the same, and be fined not less than five nor. more than 
one hundred dollars, or be imprisoned in the county jail not more than 
thirty days. [C.73, § 3992.] . , 

Supervisors violating the provisions of ? a case where such submission is required, 
424 by voting to erect a public building are guilty, under this section, oí a misde-
without submitting the question to vote, in meanor: State v. Coulee, 25-237. 

SEC. 4806. Malicious injury to dams, locks, mills, machinery, etc. 
If any person maliciously injure or destroy any dam, lock, canal, trench or 
reservoir, or any of the appurtenances thereof, or any of the gear or machin
ery of any mill or manufactory; or maliciously draw off the water from any 
mül-pond, reservoir, canal or trench; or destroy, injure or render useless 
any engine or the apparatus thereto belonging, prepared or kept for the 
extinguishing of fires, he shall be imprisoned in the county jail not exceed
ing one year and be fined not exceeding five hundred dollars. [C. 73, § 
3978; E., § 4319; C. '51, § 2679.] 

A similar provision in a former statute dam to abate it as a private nuisance: State 
held not to take away the common-law right v. Moffett, 1 G. Gr., 247. 
of a person injured by the erection of a mill-

SEC. 4807. To highways, bridges, railways, telegraph lines, etc. 
If any person maliciously injure, remove or destroy any bridge, rail or 

• plank road; or place or cause to be placed any obstruction on such bridge 
or road; or wilfully obstruct or injure any public road or highway; or 
maliciously cut, burn or in any way break down, injure or destroy any tele
phone or telegraph post, or in any way cut, break or injure the wires or any 
apparatus thereto belonging, he shall be imprisoned in the penitentiary not 
more than five years, or be fined not exceeding five hundred dollars and 
imprisoned in the county jail not exceeding one year. [C. 73, § 3979; E., § 
4320; C. '51, § 2680.] 

Where a highway is duly laid out, the A party obstructing a highway by fence 
fact that it is not yet traveled will not pre- or otherwise, may be punished under the 
vent the act of obstructing it from being provisions of g 5078, although the road su-
CFiminal: Harrow v. State, 1 G. Gr., 439. pervisor might, under other provisions of 

Error in the description of the highway, the statute, rightfully remove the obstruc-
so long as its identity is not doubtful, will not tion: State v. Berry, 12-58. 
vitiate a conviction for obstructing it: Ibid. Under an indictment for obstructing a 

120 
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"county road," a road established by statute 
only can be shown. Evidence of a highway 
by use or prescription is not admissible: 
State v. Snyder, 25-208. 

In prosecutions for obstructing a public 
highway the state is not confined to docu
mentary proof of the establishment thereof, 
but may show the highway by proof of con
sent and user, and the fact that the highway 
is not of statutory width will be no defense: 
State v. Bobinson, 28-514. 

A party failing to remove a fence, where 
a newly established highway crosses his land, 
is not liable to indictment for obstructing a 
highway, at least until after reasonable 
notice by the supervisor to remove the same: 
State v. Bailiff, 32-186. 

Malice is not a necessary element of the 
offense of obstructing a highway; intent is 
only important to show whether it was wilful 
or merely accidental: State v. Oould, 40-372. 

It is not necessary to specially submit the 
question of wilfulness to the jury; all that is 
required to constitute the crime is that the 
obstruction be intentional: State v. Teeters, 66 
N.W., 754. 

The fact that this offense may be trivial 
does not render the section unconstitutional 
on the ground of imposing an unreasonable 
punishment. Under some circumstances the 
crime might be a very serious one: Ibid. 

I t is not a punishable offense to obstruct 
a highway which, by reason of natural ob

stacles, cannot be used by the public: /State 
v. Shinkle, 40-131. 

But if part of the line of road is traveled, 
it would not excuse a party who obstructs it 
that another part was impassable as laid out: 
State v. McOee, 40-595. 

Platform scales erected in a public street 
for private business may be removed by order 
of the city council: Emerson v.Uahcocfc, 66-257. 

I t is not necessary in the indictment to 
aver whether the highway is one established 
by prescription or by dedication; a general 
averment of the obstruction of the highway 
is sufficient, and the extent of the highway 
may be shown by any competent evidence: 
State v. Teeters, 66 N.W., 754. 

As a railroad company is allowed, under 
2 2017, to temporarily obstruct a highway 
for the purpose of constructing its track, an 
allegation in an indictment showing such 
obstruction will not be sufficient to charge a 
crime, without averments showing a viola
tion of the provisions of that section of the 
statute: State v. Chicago, B. & P. B. Co., 63-
508. 

See further, as to obstruction of highways, 
I 5078 and notes. 

In a prosecution for obstructing the track 
of a railway it is not necessary to allege or 
prove that the obstruction did actually ob
struct and hinder trains: State v. Clemens, 
38-257. 

As to railroads, see \ 4809 and notes. 

SEC. 4808. Obstructing or defacing roads. If any person, without 
authority or permission from the proper road supervisor, shall in any man
ner obstruct, deface or injure any public road by breaking up, plowing or 
digging within the boundary lines thereof, he shall be fined not less than 
five nor more than twenty-five dollars, or be imprisoned in the county jail 
not more than thirty days, at the discretion of the court. [15 G. A., ch. 17.] 

No one has a right to make a material the meaning of this section. The judgment 
change in a highway inconsistent with the of the supervisor must govern as to the 
plans of a road supervisor. To do so will proper plan: State v. Hunter, 68-447. 
constitute a defacing of the highway within 

SEC. 4809. Placing obstructions on rail-ways. If any person shall 
wilfully and maliciously place any obstruction on the track of any railroad 
in the state, or remove any rail therefrom, or in any other way injure such 
railroad, or do any other thing thereto whereby the life of any person is or may 
be endangered, he shall be imprisoned in the penitentiary for life, or for any 
term not less than two years. [C.73, § 3990; R., § 4331.] 

It being found that defendant knew the violated the covenants of its contract with 
respect thereto, would be no defense in an 
action under this section: Ibid. 

In a prosecution for obstructing the track 
of a railway, it is not necessary to allege or 
prove that the obstruction did actually ob
struct and hinder trains: State v. Clemens, 
38-257. 

See, also, \ 4807 and notes. 

railroad was being used for the purpose of 
carrying freight and passengers, and in
tended to place the obstruction on the road, 
malice will be implied: State v. Hessenkamp, 
17-25. 

The fact that the land where the ob
structions were placed on the track be
longed to defendant, and the railroad com
pany had no right of way over it or had 

SEC. 4810. Shooting or throwing at train. If any person throw any 
stone or other substance whatever, or present or discharge any gun, pistol 
or other firearm at any railroad train, car or locomotive engine, he shall be 
guilty of a misdemeanor. [16 G. A., ch. 148, § 1.] 

SEC. 4811. Jumping off cars in motion. If any person not employed 
thereon, or not an officer of the law in the discharge of his duty, without 
the consent of the person having the same in charge, get upon or off any 
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locomotive engine or car of any railroad company while the same is in 
motion, or elsewhere than at the established depots of such company, or 
get upon, cling to or otherwise attach himself to any such engine or car for 
the purpose of riding upon the same, intending to jump therefrom when such 
engine or car is in motion, he shall be guilty of a misdemeanor. [Same, § 2. J 

Where a person wrongfully jumps from a while getting off of a train while in motion 
train in motion in violation of this section, is sought to be defeated on the ground that 
the law will presume that an injury sustained such act was unlawful and constituted con-
by such act is the result of his own negli- tributory negligence, plaintiff may, under 
gence: Herman v. Chicago, M. & St. P. B. allegation of freedom from contributory neg-
Cfo.,79-161. ligence, prove that the act was with the con-

Violation of this section will not consti- sent of the conductor: Baben v. Central Iowa 
tute such contributory negligence as to de- B. Co., 74-732. 
feat recovery on the part of the passenger One who is injured in attempting to get 
injured in getting off of a moving train if on board a train in motion and relies as an 
the act is with the consent of the employe excuse for such act upon the permission of 
in charge of the train: Galloway v. Chicago, the conductor, must show that the conductor 
B. I. & P. B. Co., 87-458. had authority to gi ve such permission under 

A brakeman is in charge of a train in the rules of the company: Younq v. Chicago, 
such sense as just referred to: Ibid. M. & St. P. B. Co., 69 N.W., 682. 

Where the recovery for injury received 

SEC. 4812. Uncoupling locomotive or cars. If any shall person wil
fully and maliciously uncouple or detach the locomotive or tender or any of 
the cars of any railroad train, or in any manner aid, abet or procure the doing 
of the same, such person shall be imprisoned in the penitentiary not exceed
ing five years, or fined not exceeding one thousand dollars, or both, at the 
discretion of the court. [19 G. A., ch. 112, § 1.] 

SEC. 4813. Seizing and running locomotive. If any person shall 
unlawfully seize upon any locomotive, with or without any express, mail, 
baggage or other car attached thereto, and run the same upon any railroad, 
or aid, abet or procure the doing of the same, such person shall be impris
oned in the penitentiary not exceeding ten years, or fined not exceeding two 
thousand dollars, or both fined and imprisoned. [Same, § 2.] 

SEC. 4814. 'Wrongfully running hand-car. If any person shall, 
without permission from the proper authority, wrongfully take or run any 
hand-car upon any railroad in this state, he shall be guilty of a misdemeanor; 
and if by such unlawful use of any hand-car any locomotive or car is thrown 
from the track, or a collision produced, or any person injured, he shall be 
imprisoned in the penitentiary for a term of not more than five years; and 
if thereby any person is killed, such person so offending shall be guilty of 
manslaughter. [Same, § 3.] 

SEC. 4815. Interference with air-brake or bell-rope—arrest. If 
any person not an employe upon the railroad shall wrongfully interfere with 
any automatic air-brake or bell-rope upon any railroad car, or use the 
same for the purpose of stopping or in any way controlling the movement 
of the train, he shall be subject to the penalty provided in the preceding 
section; and any conductor or brakeman on a railroad train shall have 
power to arrest a person so offending and deliver him to some peace officer 
on the line of the railroad. [Same, § 4.] 

SEC. 4816. Tapping telegraph or telephone -wires. Any person 
who shall wrongfully or unlawfully tap or connect a wire with the tele
phone or telegraph wires of any person, company or association engaged 
in the transmission of messages on telephone or telegraph lines between 
the states or in this state, shall be fined not more than five hundred dollars, 
or imprisoned in the county jail not exceeding six months. 

SEC. 4817. Evading admission fee to entertainments. If any per
son wilfully enters any building or inclosure where any public entertain
ment or exhibition is being held at which an admission fee is charged, and 
without paying such fee or without leave to so enter, he shall be fined not 
exceeding one hundred dollars, or imprisoned in the county jail not more 
than thirty days. 
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SEC. 4818. Injuries to beasts. If any person maliciously kill, maim 
or disfigure any horse, cattle or other domestic beast of another, or mali
ciously administer poison to any such animal ; or expose any poisonous sub
stance with intent that the same should be taken by such animal, he shall 
be imprisoned in the penitentiary not exceeding five years, or imprisoned 
in the county jail not exceeding one year, or be fined not exceeding three 
hundred dollars. [C.73, § 3977; R , § 4318; C'51, § 2678.] 

An indictment alleging the malicious While mere wanton injury to an animal 
killing of a sow, held sufficient; and held, that without malice against any person may not 
it was not necessary to allege and prove that be sufficient to constitute the offense of ma-
a hog is a "domestic beast: " State v. Enslow, licious injury to animals, yet, though the 
10-115. owner may be unknown, if the act is done 

An indictment charging the maiming and maliciously for the purpose and with the in-
disflguring of an animal is not bad for du- tent of injuring such person, it is sufficient: 
plicity; any one or all of the acts here men- State v. Linde, 54-139: State v. Williamson, 68-
tioned may be charged in the same indict- 351. 
ment, and the proof need only cover so much The infliction of a wilful and wanton in-
of the allegation as constitutes a complete jury upon an animal is evidence that the act 
offense. To constitute the offense of disfig- is malicious both as to the animal and the 
uring, the disfigurement need not be perma- owner: State v. Williamson, 68-351. 
nent or great: Slate v. Harris, 11-414. 

S E C 4819. Driving away stock. If any person knowingly or wilfully 
drive off, or suffer or permit to be driven off, any stock of another to a dis
tance exceeding one mile from the residence of the owner, or of his agent 
having charge of such stock, or the range in which such stock is usually in the 
habit of running, without the consent of such owner or agent, he shall be 
fined not exceeding one hundred dollars, or be imprisoned in the county 
jail not exceeding thirty days; and any justice of the peace in any county 
through which the stock thus driven off should pass, or in which it may be 
found, shall have jurisdiction of the offense. [C.73, §3896.] 

To authorize a recovery under this sec- edge of the fact that the animal had entered 
tion for damages suffered it is necessary to his drove and was being taken away: Cham* 
allege and prove that defendant had knowl- berlain v. Gage, 20-303. 

SEC. 4820. Disturbing stock. Any person who knowingly discharges 
firearms of any description within, or in the immediate vicinity of, any 
inclosure where cattle, hogs or sheep are being fed for the purpose of fat
tening the same; or any person who enters such inclosure with firearms or 
dog, unless such person shall be the owner of said stock, or have the control 
of the same, or shall have permission from such owner or the person having 
control thereof to enter said premises, shall be guilty of a misdemeanor. 
[C. 73, § 3900.] 

SEC. 4821. Hunting upon cultivated or inclosed land. Any person 
who shall hunt with dog or gun upon the cultivated or inclosed lands of 
another without first obtaining permission from the owner or occupant 
thereof, or his agent, shall for each offense be fined not more than ten dol
lars and costs of prosecution, and shall stand committed until such fine and 
costs are paid; but no prosecution shall be commenced under this section 
except upon the information of the owner or occupant of such cultivated or 
inclosed lands, or his agent. [25 G. A., ch. 64.] 

SEC. 4822. Malicious injury to buildings and fixtures. If any 
person maliciously injure, deface or destroy any building, or fixture attached 
thereto, or wilfully and maliciously destroy, injure or secrete any goods, 
chattels or valuable papers of another, he shall be imprisoned in the county 
jail not more than one year, or be fined not exceeding five hundred dollars, 
and be liable to tho party injured in a sum equal to three times the value of 
the property so destroyed or injured. [C. 73, § 3985; E., § 4326; C. '51, § 2686.] 

An indictment charging in one count that may be charged in one count and constitute 
accused " injured and defaced " a building is the same offense: State v. Hodcenberry, 11-
not objectionable on the ground of duplicity. 269. 
The clauses in this section being disjunct- Malicious injury to a church building is 
ive, either one or all the acts here specified punishable under this section, and it is suffi-
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cient to aver ownership in the trustees, as est sense in this section and covers every 
such, without setting out the character of kind of personal property. I t therefore in-
their title: State v. Brant, 14-180. eludes horses, although the act of killing, 

Description of the building injured, held maiming, and disfiguring horses is covered 
sufficient in a particular case, although the by another section: State v. Phipps, 64 N. 
statement as to the ownership being in a W., 411. 
certain corporation was erroneous: State v. Malice against the owner of the property 
Semotan, 86-57. must be established but it is not necessary 

The words "destroy, injure or secrete" that defendant should have known at the 
being used disjunctively in this section it is time of doing the act, who the owner was, if 
proper to charge all of them conjunctively defendant was bent on mischief against who-
and such an indictment will not be vulnera- ever might prove to be the owner, that is 
ble to objection on the ground of duplicity: sufficient malice to constitute the offense: 
State v. Phipps, 64 N. W., 411. Ibid. 

The term "chattels" is used in its broad-

SEC. 4823. To vehicle or harness. If any person maliciously, wil
fully and feloniously cut, break, sever or unfasten any tug, strap, line or 
other part of any harness attached to aaay horse or team, or maliciously and 
feloniously remove, break, unfasten or injure any part of any vehicle, he 
shall be imprisoned in the penitentiary not to exceed one year, or be 
imprisoned in the county jail not to exceed six months, or be fined not to 
exceed five hundred dollars. [26 G. A., ch. 87.] 

SEC. 4824. To raits or boats. If any person maliciously cut away, 
let loose, injure or destroy any boom or raft of wood, logs or other lumber, 
or any boat or vessel fastened to any place, of which he is not the owner or 
legal possessor, he shall be fined not exceeding five hundred dollars, and 
imprisoned in the county jail not more than one year, and forfeit to the per
son injured double the amount of damages sustained. [C. 73, § 3980; R., § 
4321; C.'51, §2681.] 

SEC. 4825. To fence, produce or fixtures. If any person maliciously 
or mischievously break down, mar, deface or injure any fence, hedge or 
ditch inclosing lands'belonging to another; or throw down or leave open any 
gate or bars not his own or under his charge, whereby an injury is done to 
another; or maliciously injure, destroy or sever from the land of another 
any produce thereof or anything attached thereto, he shall be imprisoned 
in the county jail not more than one year, or be fined not exceeding five 
hundred dollars, or both. 

SEC. 4826. To fruit or ornamental tree. If any person maliciously 
or mischievously bruise, break, pull up, carry away, cut down, injure, 
destroy or sever from the land any fruitj ornamental or other tree, vine or 
shrub standing or growing on the land of another for ornament or use, he 
shall upon conviction thereof be punished by imprisonment in the county 
jail not more than one year, or by fine of not more than five hundred dol
lars, or both. [C.73, §§ 3899. 3981; R., § 4322; C'51, § 2682.] 

SEC. 4827. Stealing or knocking off fruit in daytime. If any per
son maliciously or mischievously enter the inclosure of another with intent 
to knock off, pick, destroy or carry away, or, having lawfully entered, after
wards wrongfully knocks off, picks, destroys or carries away, any fruit or 
flower of any tree, shrub, bush or vine, he shall be fined for the first offense 
not less than five nor more than one hundred dollars, with the costs of con
viction, or be imprisoned in the county jail not exceeding thirty days, and 
for a second violation he shall be fined not less than ten dollars and costs of 
conviction, or be imprisoned as above provided. [C. '73, § 3897.] 

SEC. 4828. Same in nighttime. If any person maliciously or mis
chievously enter the inclosure of another in the nighttime, and knock off, 
pick, destroy or carry away any fruit or flower of any tree, shrub, bush or 
vine, or if, having so entered with the intent to knock off, pick, destroy or 
carry away any fruit or flower as aforesaid, he be actually found therein^ 
he shall be fined not less than twenty-five nor more than one hundred dol
lars and costs of conviction, or imprisoned in the county jail not exceeding 
thirty days. [C. 73, § 3898.] 
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A party has no right to prevent a trespass to life, or by inflicting great bodily injury, 
of this kind by the use of means dangerous as by a spring-gun: Hooker v. Miller, 37-613. 

SEC. 4829. Trespass by digging, cutting, carrying away, etc. If 
any person wilfully commit any trespass by cutting down or destroying any 
timber or wood standing or growing on the land of another; or by carrying 
away timber or wood being on such land; or by digging or carrying away 
any earth, stone, marble, slate, coal, copper, lead, iron ore or any other ore 
or metal; or by taking and carrying from such land any grass, hay, corn, 
grain, fruit or other vegetables; or carrying away from any wharf, street or 
landing place, any goods whatever in which he has no interest, he shall be 
fined not exceeding five hundred dollars, or imprisoned in the county jail 
not more than one year, or both at the discretion of the court. If in any case 
the value of the property so cut down, carried away or otherwise taken 
shall not exceed the sum of fifty dollars, then the person so offending shall 
be fined not exceeding one hundred dollars, or imprisoned in the county jail 
not exceeding thirty days. [C. '73, § 3983; R., § 4324; C. '51, § 2684.] 

A person may be punished for the crime property need not be found: State ». Gighert 
of malicious trespass committed in cutting 23-318. 
and carrying away timber from school land, A party has no right to prevent malicious 
although the title to the land is still in the trespass by the use of means dangerous to 
United States: Chalfont v. United States, Mor., life, or by inflicting great bodily injury, as 
214. by a spring-gun: Hooker v. Miller, 37-613. 

The name of the owner of the land upon An indictment which described the land 
which the trespass is charged to have been upon which the trespass was committed as 
committed should be set out in the indict- belonging to the estate and heirs of Madison 
ment, or, if unknown, the indictment should Young, deceased, held not defective because 
so state: State v. McConkey, 20-574. it failed to give the names of the owners of 

An indictment for cutting down and de- the land: State v. Paul, 81-596. 
stroying standing timber upon the land of The term "wilfully" here used not only 
another is not sustained by proof of carrying requires that the act be intentional, but, 
away wood, being on such land. The two acts also, that it be with an evil purpose, or in 
as here specified are distinct: Ibid. disregard of the rights of others: Parker v. 

Under Revision, ? 4324, differing from Parker, 71 N. W., 42L 
this section, it was held that the value of the 

SEC. 4830. Taking property for boat or vessel. If any owner, mas
ter, clerk or any other person having charge of or belonging to any boat, 
vessel or raft take any cord wood or any other species of property from the 
owner or his agent, without the knowledge of such owner or agent, or with
out paying the customary price for the same, he shall be fined not exceed
ing two hundred dollars, or imprisoned in the county jail not exceeding six 
months. [C. 73, § 3988; R., § 4329; C. '51, § 2689.] 

CHAPTER 5. 

OP LARCENY AND RECEIVING STOLEN GOODS. 

SECTION 4831. Larceny denned. If any person steal, take and carry 
\̂  away of the property of another any money, goods or chattels, including all 

domesticated or restrained animals; any writ, process or public record; any 
bond, bank note, promissory note, bill of exchange or other bill, order or 
certificate; or any book of accounts respecting money, goods or other things; 
or any deed or writing containing a conveyance of real estate; or any con-

. tract in force; or any receipt, release or defeasance; or any instrument or 
writing whereby any demand, right or obligation is created, increased, 

• extinguished or diminished, he is guilty of larceny, and shall, when the value 
of the property stolen exceeds twenty dollars, be imprisoned in the peni-

V tentiary not more than five years; and when the value does not exceed twenty 
. dollars, be fined not exceeding one hundred dollars, or imprisoned in the 

county jaU not exceeding thirty days. [C.73, § 3902; R., § 4237; C 5 1 , § 
2212.] 
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Felonious taking: To constitute larceny 
the property must have been feloniously 
taken from the owner without his consent, 
or obtained by false representations, etc. If 
given by the owner to the defendant by 
virtue of his employment as agent, servant, 
or otherwise, .and afterwards converted, the 
offense is embezzlement: Ennis v. State, 3 G. 
Gr., 67. 

A felonious taking is a taking without 
color of right or excuse for the act, and it 
may safely be said that there was no color of 
r ight or excuse if the defendant knew that 
he had no authority to take the property, 
and with this knowledge he knowingly car
ried it away and converted it to his own use: 
State v. Bivers, 60-381. 

A taking from the person is not necessary 
to constitute larceny (a special penalty there
for being provided in \ 4837); and picking up 
money dropped by another, with unlawful 
intent, and converting the same to one's own 
use without the knowledge of the owner, is 
sufficient to constitute the offense: State v. 
Pratt, 20-267. 

If the original possession of the property 
was innocent a subsequent conversion will 
not constitute larceny: State v. Wood, 46-116. 

Where the owner of goods parts with their 
possession without the purpose of parting 
with the property therein, and expects their 
return or disposition according to his direc
tion, or expects payment for them to com
plete the sale thereof, the taking and con
version of them, with the felonious intent to 
deprive the owner thereof, is larceny. So, 
if possession is gained by a trick, artifice, or 
false representation, with the intent on the 
part of the accused to convert them to his 
own use, he is guilty of larceny: State v. Hall, 
76-85. 

Therefore, where defendant having pro
cured a tailor to furnish materials for and 
make for him a suit of clothes, induced the 
tailor's employe to deliver the garments to 
him and go with him to his room to receive 
payment and then escaped with the clothes, 
held, that he was guilty of larceny: JWcl. 

One who assists in the disposition of stolen 
property will not be guilty of larceny, at least 
without a knowledge that it is stolen: State 
v. Empey, 79-460. 

Where an auctioneer employed to sell im
pounded animals sold one of them as his own, 
and it was taken away by the purchaser, 
held, that there was sufficient taking to con
stitute larceny on the part of the person sell
ing: State v. Hunt, 45-673. 

A pledgee has such special property in 
the thing pledged that a taking from him by 
the pledgor may be larceny: Bruley v. Hose, 
57-651. 

Intent : Taking property into possession 
with intent to appropriate it is larceny, al
though the property is afterward let go, 
the latter fact being proper to be considered 
by the jury in determining the intent with 
which possession was taken: Georgia v. Kep-
ford, 45-48. 

To warrant a conviction for larceny the 
prosecution should show that possession was 
taken with the intent then existing in the 
mind of defendant to steal the property. 

Such intent, however, may be shown by 
subsequent acts and conduct: State v. Wood, 
46-116. 

If one sell or dispose of the property of 
another under the well founded, though er
roneous, belief that he is authorized so to do, 
he is not guilty of larceny: State v. Barrack-
more, 47-684. 

In a prosecution for larceny of certain 
flaxseed, defendant claimed that it was taken 
under an understanding that he was author
ized to take such property and sell it for the 
purpose of securing payment of a debt owing 
to him by the owner. It appeared that on 
the way to market defendant unloaded a por
tion of the seed, and sold the balance for 
more than enough to pay his debt. Held, 
that if the claim of right as to the original 
taking was correct, the sale of the balance 
would not constitute in itself a crime: State 
v. Larson, 85-659. 

The act of an employe in giving away the 
employer's property, although without au
thority, may not necessarily constitute lar
ceny, if the circumstances are such as to 
negative a criminal intent: Mielenz v. Quas-
dorf, 68-726. 

In a prosecution for larceny of two colts, 
held,, that evidence that the sale of the colts 
by a former owner to the prosecutor was a 
mere sham, and that they had afterward 
been sold by such former owner to defend
ant, should have been admitted: State v. Waltz, 
52-227. 

A pretended claim that money taken is 
due for services will not constitute a defense 
if it appears from the circumstances that 
such claim was a sham and that defend
ant intended to fraudulently appropriate the 
money: State v. Bond, 8-540. 

Where defendant offered to prove by one 
at whose house he stopped that his acts were 
such as to show that it was not his intention 
to steal the property, held, that such offer 
was too indefinite and the evidence was prop
erly excluded: State v. Hart, 29-268. 

Lost property: To render the finding or 
conversion of lost property larceny, it must 
be shown that the person so finding and con-„ 
verting knew the owner of the property: 
State v. Taylor, 25-273. 

The crime of larceny as to lost property 
consists in the original taking and not in a 
subsequent lack of diligence in attempting 
to find the owner, nor in a subsequent con
version. The omission to take the steps re
quired by statute for the finding of the owner 
will not render the party guilty of larceny, 
if the owner was not known at the time of 
the taking: State v. Dean, 49-73. 

If one picks up a pocket-book which has 
been dropped from the pocket of the owner, 
and with an unlawful intent converts it to 
his own use without the knowledge of the 
owner, he is guilty of larceny: State v. Pratt, 
20-267. 

See also \ 4839. 
Ownership: In an indictment for larceny 

of chattels in which a person has a special 
property or which he holds in trust, the 
ownership may be laid in either the general 
owner or the one having the special property: 
State v. Mullen, 30-203. 
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The ownership of property need not be 
shown to have been in the party from whom 
it was taken, if it was in his possession: State 
v. Stanley, 48-221. 

In the case of larceny of property in the 
possession of a receiver, the indictment may 
properly lay the ownership of the property 
in the receiver: State v. Hivers, 60-381. 

The fact that property which is stolen and 
taken away in one transaction is owned by 
different persons does not make the taking 
separate offenses: State v. Larson, 85-659. 

Where a number of sacks of flax-seed were 
stolen, held, that while th". taking of the first 
sack constituted larceny, yet the taking of ad
ditional sacks in the same transaction did not 
constitute more than one larceny: Ibid. 

From possession of officer: Larceny from 
a receiver in possession of property is not 
from the possession of an officer in such sense 
as to constitute that specific crime as defined 
by statute: Ibid. 

As intoxicating liquors seized by an offi
cer on a warrant for their forfeiture are not 
subject to replevin, it would be a crime under 
the statute providing for the taking of goods 
from an officer to take possession of them 
under such a writ: State v. Harris, 38-242. 

What property subject to larceny: A 
raccoon is not subject to larceny: Wanren v. 
State, 1 G. Gr., 106. 

Intoxicating liquors, although kept for 
sale contrary to law, are subject to larceny: 
State v. May, 20-305. 

" Money " and "bank notes " are subjects 
of larceny: State v. Carr, 43-418. 

A non-negotiable draft drawn by an in
surance adjuster upon the company for a 
loss is an instrument the taking of which 
will constitute larceny although the accept
ance of it by the company is necessary before 
it becomes valid: State v. Patty, 66 N.W., 727. 

Indictment: An indictment describing 
money and notes as "gold and silver coin" 
and "Clark's Exchange bank bills of the 
value of," etc., held sufficient: Munson v. 
State, 4 G. Gr., 483. 

So, also, an indictment held sufficient 
which charged the taking of " a promis
sory note for the payment of money, com
monly called a bank note, purporting, etc., 
of the value of," etc.: State v. Bond, 8-540. 

So also one charging the larceny of " $180 
in bank notes, usually known and described 
as greenbacks:" State v. Hockenberry, 30-504. 

So held, also, where the property was de
scribed as bank bills of the amount and value 
of, etc., "the number and denomination 
of which are to the jury unknown:" State v. 
Hoppe, 39-4G8. 

It is not required that, in an indictment 
for larceny of an instrument in writing, the 
property shall be more particularly de
scribed than any other stolen property; there
fore, held, that an indictment charging that 
defendant took, etc., a bill of exchange, to 
wit, an order for the payment of money (de
scribing it), and of the value of $20.97, was 
sufficient: State v. Pierson, 59-271. 

Where the indictment alleges the value 
of a check charged to have been stolen, such 
allegation must be taken as equivalent to an 
allegation that the instrument called for at 
least that amount of money: Ibid. 

¿r/. toi ^ i> 
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Indictment for larceny from a bank, de
scribing the property as seven one hundred 
dollar notes, of the value and denomination 
of one hundred dollars each, consisting of 
national bank notes, national currency notes, 
called greenbacks, and all of the aggregate 
value oí seven hundred dollars, held sufficient 
as to description: State v. Graham, 65-617. 

Where the indictment alleges that the 
defendant took, stole, and carried away, etc., 
contrary to the statute, etc., it is not neces
sary to allege that the act was feloniously 
done: State v. Griffin, 79-568. 

Also held, that the allegation as to the 
ownership of the property was sufficient, 
without the use of the words " then and 
there:" Ibid. 

Also held, that it is not necessary in such 
case to charge the intent to convert the 
property to defendant's use and deprive the 
owner thereof: Ibid. 

Evidence: A pertinent, well-connected 
chain of circumstances, showing that certain 
money found is the same as that taken from 
the prosecutor, is sufficient evidence of lar-
cency of such money from him, although he 
cannot identify any of the particular bills: 
State v. Hoppe, 39-468. 

In a particular case, held, that the evi
dence was sufficient to identify the bills 
found on the person of defendant to be the 
same as those charged to have been stolen 
from the prosecutor, the general appearance, 
manner of folding and denomination of the 
bills being the same: State v. Buckley, 60-471. 

Proof that defendant charged with the 
larceny of bank notes, and in whose pos
session notes resembling those stolen were 
found soon after the larceny, had money of 
the same denomination some two or three 
months before the larceny was committed, 
would not be admissible in behalf of defend
ant: State v. Graham, 65-617. 

Proof of the denomination, etc., of bills 
being made, it will be presumed that they 
were genuine: State v. Pratt, 20-267. 

Two separate larcenies may be so con
nected that on the trial of the indictment 
for one facts as to the other may be admis
sible: State v. Vermillion, 90-57. 

A confession of defendant that he 
"swiped" the goods in question from the 
owner, held to constitute an admission of 
guilt of larceny: Slate v. Lee, 70 N.W., 594. 

Evidence in particular cases held suf
ficient to sustain a conviction for larceny: 
State v. Lillard, 59-479: State v. Bay, 60-100. 

Corpus delicti: Where the evidence in a 
prosecution for larceny showed that the 
horse charged to have been stolen was put 
into the stable at night and Was gone the 
next morning, held, that the corpus delicti 
was sufficiently proven: State v. Hodman, 62-
456. 

Circumstantial: In a prosecution for lar
ceny, held proper to instruct the jury that 
the evidence to establish the facts necessary 
to convict the defendant may be direct or 
circumstantial, or partly direct and partly 
circumstantial; direct, as by persons who 
saw the act; or circumstantial, as by evi
dence of facts from which the guilt of de
fendants may be fairly presumed: State v. 
Brady, 27-126. 
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Proof of non-consent: The rule requir
ing the production of the best evidence of 
which the nature of the case admits would 
require the introduction of the owner of the 
stolen goods to prove his non-consent to the 
taking except in cases where the property is 
stolen from a bailee, or some other person 
holding possession thereof, or where it is 
impossible to produce the evidence of the 
owner; State v. Osborne, 28-9. 

Recent possession of stolen property: 
Possession of the stolen property immedi
ately after a larceny is presumptive proof 
that the party so in possession is guilty of 
the larceny: State v. Brady, 27-126; State v. 
Golden, 49-48. 

Such presumption is sufficient to convict 
unless rebutted: State v. Hessians, 50-135. 

Recent possession of stolen property, un
explained, is evidence of guilt: Johnson v. 
MUer, 63-529. 

But such possession is presumptive proof 
only after the stealing has been proved: State 
v. Taylor, 25-273. 

The possession must be recent in order 
that it shall be admissible in evidence to 
prove the guilt of the accused: Warren v. 
State, 1 G. Gr., 106. 

What is to be deemed recent possession 
depends very much on the character of the 
goods stolen. If they are such as to pass 
readily from hand to hand, the possession, 
in order to raise a presumption of guilt, 
should be much more recent than if they 
are of a class of property which circulates 
more slowly or is rarely transmitted: Statev. 
Walker, 41-217. 

There may be cases where the possession 
is so long after the commission of the crime 
that the court will refuse to submit the 
question to the jury, deciding as a matter of 
law that the possession is not recent, but in 
all other cases the question is one of fact: 
Ibid. 

In a particular case, held, that an instruc
tion directing the jury that, as a matter of 
law, proof of possession of part of the stolen 
goods four months after the commission of 
the crime was recent possession, from which 
a strong presumption of guilt arose, unless 
such- possession was satisfactorily explained, 
was erroneous: Ibid. 
. The admission of defendant that ten 

months previous to the time the property is 
found in his possession he had no such prop
erty does not show the possession of the 
property to be recent in such sense as to 
throw upon him the burden of explaining 
such possession; State v. Wallace, 47-660. 

The fact that stolen property is found in 
defendant's place of business will not alone 
raise the presumption of guilt, there being 
other inmates of the place. But if defend
ant admits the possession of the property 
and seeks to prove that it was not the prop
erty stolen, the evidence may properly be 
submitted to the jury: State v. Griffin, 71-372. 

Where cattle claimed to have been stolen 
were found at the place of defendant's 
father, where defendant made his home, 
held, that the question whether they were in 
defendant's possession or not was a question 
for the jury: State v. Fan Winkle, 80-15. 

Where a stolen horse when found, soon 
after the larceny, was being ridden by a 
traveling companion of the defendant, held, 
that evidence of such fact was a circum
stance tending to prove defendant's guilt, 
and sufficient to warrant his conviction: 
State v. Pennyman, 68-216. 

It seems that where the party in whose 
possession recently stolen goods are found 
claims to have bought them of a real per
son, naming him, or of the thief, when there 
was no previous acquaintance or evidence of 
collusion, such explanation must be nega
tived by the state; but an explanation by 
such party that he bought of a stranger is 
not sufficient to oblige the state to disprove 
the statement before the presumption of 
guilt will arise: State v. Brown, 25-561. 

The person charged with larceny may 
explain his possession of stolen property by 
showing what was said to him at the time he 
acquired possession: State v. Jordan, 69-506. 

Evidence of recent possession of stolen 
property and falsity of explanations made 
thereof, held sufficient in a particular case 
to warrant a conviction: State v. Hallett, 
63-259. 

Where stolen property was found in the 
possession of defendant soon after it was 
stolen, held, that it was incumbent on him to 
make some reasonable explanation of his 
possession consistent with his innocence, and 
that, taking the evidence all together, it 
was proper to be submitted to the jury and 
sufficient to support the verdict: State v. 
Whitmer, 77-558. 

Where stolen property is found in the 
possession of the defendant the jury may 
consider the explanation given by him of 
such possession either alone or in connection 
with other facts and circumstances disclosed 
by the evidence in determining whether he 
honestly came into the possession of such 
property. If such explanation creates in 
the minds of the jury a reasonable doubt as 
to the guilty possession of defendant he 
should not be convicted upon the evidence 
of such possession: State v. Wilson, 64 N. W.. 
266. 

I t may not be true as a general rule that 
recent possession of the particular property 

. stolen is prima facie evidence that the pos
sessor stole the whole of it, yet under the 
circumstances of the particular case such pre
sumption may arise: Ibid. 

While the presumption of guilt from re
cent possession, being recognized by the 
law, may be termed a presumption of law, 
it may also be termed a presumption of fact, 
as implying that from such fact the law will 
raise a presumption: State v. Kelly, 57-644. 

The presumption arising from the recent 
possession of stolen goods may be overcome 
by testimony establishing facts inconsistent 
with guilt. Good character may serve in 
some cases to overcome such • presumption: 
Ibid.; State v. Bichart, 57-245. > 

Where the prosecution relies upon pos
session by defendant of recently stolen 
property, the defendant is not required to 
overthrow such presumption by a preponder
ance of evidence of the honesty of such pos
session. Evidence sufficient to raise a rea-
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sonable doubt in his favor is sufficient: State 
v. Bichart, 57-245; State v. Emerson, 48-172. 

In such cases it is sufficient to authorize 
an acquittal if the evidence is such as to 
raise a reasonable doubt whether defendant 
honestly came into possession of the stolen 
goods. An instruction that the jury should 
acquit if the evidence left it reasonably 
doubtful whether defendant acquired the 
possession by theft, held correct: State v. 
Peterson, 67-564. 

Unexplained possession by the defendant 
of recently stolen property is a circumstance 
against him, and will justify conviction un
less there is such evidence of good character 
or other circumstances as to raise a reason
able doubt of guilt, or, if an explanation has 
been made, the jury should be instructed to 
acquit if the explanation is enough to raise 
a reasonable doubt: State v. Kirkpatrick, 72-
500. 

In a particular case, held, that the method 
of finding the goods at a place not in the 
dwelling-house of the defendant, and under 
circumstances indicating a knowledge on the 
part of others as to their location, were suffi
cient to prevent the recent possession relied 
upon from being satisfactory evidence of 
guilt: Warren v. State, 1 G. Gr., 106. 

If the jury fail to find from the évidence 
that defendant was in any manner engaged 
in the larceny of the property they should 
acquit, although he has failed to show that 
he came honestly into possession: State v. 
Jones, 33-9. 

The fact that recent possession of stolen 
property has not been explained in a manner 
consistent with defendant's innocence will 
not in itself necessarily establish his guilt: 
State v. Jordan, 69-506. 

Possession of other stolen property than 
that for the larceny of which defendant was 
on trial, held admissible, not as showing the 
commission of another crime, but as contra
dicting the explanation made by defendant 
as to the possession by him of the property 
stolen in the commission of the larceny for 
which he is on trial: State v. JHtton, 48-677. 

Recent possession of property acquired by 
breaking into a storeroom, if not explained, 
raises the presumption that the breaking and 
entering were with intent to commit larceny: 
State v. Golden, 49-48. 

To warrant conviction of defendant on 
proof of subsequent possession of the stolen 
property the identity of the property should 
be satisfactorily established: State v. Osborne, 
45-425. 

I t is erroneous to instruct the jury with 
reference to recent possession of stolen prop
erty, that if they are satisfied that the pos
session of the defendant was a guilty posses
sion they should convict; such instruction 
would apply to a possession of goods received 
knowing them to be stolen: State v. Tucker, 
76-232. 

That the explanation of the possession of 
recently stolen property will require an ac
quittal, so far as the evidence of guilt con
sists in such recent possession, if it raises a 
reasonable doubt of defendant's guilt, see 
notes to \ 5376. 

See further, as to presumption from pos

session of stolen property, cases cited under 
l\ 4787 and 4833. 

Grand and petit larceny: There are not 
two degrees in the crime of larceny, but only 
in the punishment; and a conviction for 
larceny bars a subsequent prosecution for 
grand larceny: /State v. Murray, 55-530. 

So, also, a conviction for petit larceny 
bars a prosecution for larceny from the per
son under \ 4837: /State v. Oleason, 56-203. 

Under an indictment for larceny of prop
erty of greater value than twenty dollars 
defendant may be convicted upon proof of a 
larceny of part of the property less than 
twenty dollars in value. The offense is the 
same: /State v. Hessian, 58-68. 

In a trial upon an indictment for larceny 
charging the value of the property as ex
ceeding twenty dollars, it is not necessary to 
instruct the jury as to the difference in the 
degrees of the offense of larceny. They 
should merely be instructed to find the value 
of the property: Ibid. 

The finding of the jury that the value of 
the property did not exceed twenty dollars 
will not deprive the court of jurisdiction, 
under an indictment for larceny, to impose 
the proper sentence for the lesser offense, 
although larceny of goods less than twenty 
dollars in value is a misdemeanor exclusively 
cognizable before a justice of the peace: 
State v. Church, 8-252; /State v. Stingley, 10-488. 
And see notes to Const., art. I, \ 11. 

Where the jury are in reasonable doubt 
as to whether the value of the property sto
len exceeds twenty dollars in value they 
should only convict of the lesser crime: /State 
». Wood, 46-116; /State v. Hathaway, 69 N.W., 
449. 

Value of property stolen: The verdict 
on an indictment for larceny should fix the 
value of the property stolen, so that the 
court may know of which degree of the of
fense the defendant is convicted. If the 
verdict does not so fix the value a new trial 
should be awarded: Bay v. State, 1G. Gr., 316. 

Such new trial will not be unlawful as 
putting the defendant twice in jeopardy 
(Const., art. I, ? 12¡: /State v. Bedman, 17-329. 

The jury should be instructed to assess 
the value of the property at what it would 
bring in the market, and not at what it was 
worth to the owner: /State v. Smith, 48-695. 

The fact that the value of the property 
was over twenty dollars, as well as the steal
ing itself, must be made out beyond a reason
able doubt to warrant a conviction of the 
higher offense. A preponderance of evi
dence alone will not be sufficient: /State v. 
Wood, 46-116. 

The jury should be instructed that if they 
are not satisfied beyond reasonable doubt 
that the value of the property stolen exceeds 
twenty dollars, they should convict of only 
the lower-degree: State v. McCarty, 73-51. 

The question whether the offense is to be 
tried as a felony or a misdemeanor is to be 
determined by the value of the property as 
stated in the indictment or information, and 
not by the value as found by the trial jury: 
/State v. Church, 8-252. 

I t is error to instruct the jury that the 
question is as to the value of the property to 
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the owner. The true rule is the real value not been convicted of the larceny: Barton v-
of the property in the market: State v. Smith, Faherty, 3 G. Gr., 327. 
48-595. Venue: Where property is stolen within 

Where the testimony as to the value is the jurisdiction of another state and brought 
conflicting, the supreme court will not re- within this state, the offense is punishable 
verse the case unless there is such want of as larceny in this state in any county into 
evidence in support of the verdict as to give which the stolen goods are taken, on the 
rise to the presumption that it was not the principle that the continued possession of 
result of an honest and intelligent exercise property stolen is in itself larceny. Every 
of judgment by the jury: State v. Scott, 48- act of the thief in the removal of the prop-
597. erty and keeping it from the possession of the 

Recovery of stolen property: Where owner is, in contemplation of law, an offense: 
stolen property is sold to a third person and State v. Bennett, 14-479. 
afterwards retaken from him by the owner, In an indictment for larceny the venue 
he may recover the price paid in an action may be laid in any county in which the thief 
against the seller, even though the seller has was possessed of the stolen goods: State v. 

Lillard, 59-479. 

SEC. 4832. In nighttime in dwelling-house, store, boat, etc. If any 
person in the nighttime commit larceny in any dwelling-house, store or 
any public or private building, or in any boat, vessel or water-craft, when 
the value of the property stolen exceeds the sum of twenty dollars, he 
shall be imprisoned in the penitentiary not exceeding ten years; and when 
the value of the property stolen does not exceed twenty dollars, be fined 
not exceeding three hundred dollars and imprisoned in the county jail not 
exceeding one year. [15 G. A., ch. 11; C. 73, § 3903; R , § 4238; C. '51, § 2613.] 

An acquittal of larceny from a dwelling- And see notes to following section. 
Tiouse in the nighttime prevents a subse- A charge of larceny from a building in the 
quent prosecution for robbery in the same nighttime will sustain a conviction tor lar-
transaction, as each includes the crime of ceny: State v. Nordman, 70 N. W., 62L 
larceny: State v. Mikesell, 70-17 

SEC. 4833. Same in daytime. If any person in the daytime commit 
larceny as defined in the preceding section, and the value of the property 
stolen exceeds twenty dollars, he shall be imprisoned in the penitentiary 
not more than five years; and when the value of the property stolen does 
not exceed twenty dollars, be fined not exceeding two hundred dollars and 
imprisoned in the county jail not exceeding one year. [15 G. A., ch. 11; 
C.73, § 3904; E., § 4239; G'51, § 2014.] 

The provisions of this and the preceding personal property of less than twenty dollars 
section merely point out certain circum- in value from a dwelling-house in the day-
stances which are an aggravation of the of- time, held, that the offense was one within 
fense of larceny, and will subject the offender the jurisdiction of the district court: /State v. 
to a severer penalty. The facts of the time Dawson, 17-584. 
and place of the commission affect only the The possession of goods recently stolen by 
degree of punishment which shall be imposed breaking into a store-room, if not explained, 
upon the offender: /State v. Elsham, 70-531. raises the presumption that the party in pos-

Larceny from a dwelling-house in the session thereof committed the breaking with 
nighttime and in the daytime are not dif- intent to commit larceny. Such possession is 
ferent offenses; but each differs from simple competent as tending to prove the guilty in-
larceny only in the ^circumstances affecting tent: State v. Golden, 49-48; and as to the 
the degree of punishment, and they may be presumption from such possession in cases of 
charged in the same indictment: Ibid. larceny, see notes to \ 4831. 

Where defendant was indicted for stealing 

SEC. 4834. Larceny of logs or lumber. Whoever shall wilfully 
take, carry away or otherwise convert to his own use, or sell or dispose of, 
without the consent of the owner or owners, any pile, logs or cant suitable 
to be worked into plank, board, joist, shingles or other lumber, the prop
erty of another, whether the owner thereof be known or unknown, lying or 
being in any lake, bay or river in or bordering on this state, or in any trib
utary of such lake, bay or river or tributary, or in or on any slough, ravine, 
island, bottom or land adjoining any such lake, bay or river or tributary, 
such property being so taken, carried away or otherwise converted or sold 
or disposed of within this state, or taken possession of with intent to 
sell or dispose of as aforesaid; or cuts out, mutilates, destroys or renders 
illegible the marks or mark thereon, destroying the identification thereof; 



1916 
§§ 4835-4839 LARCENY, ETC. Tit. XXIV, Ch. 5. 

or in any manner wilfully injures any such logs, not his own; or places 
upon such logs or pieces of timber any mark or device other than the orig
inal mark or device, shall be deemed guilty of the crime of larceny, and on 
conviction thereof shall be fined not less than fifty dollars, and be impris
oned in the county jail not less than three months; and on a second convic
tion for a like crime shall be fined not less than one hundred dollars and be 
imprisoned in the penitentiary not more than two years. [26 G. A., ch. 
71, § 1.] 

SEC. 4836. Double damages. Every person guilty of any of the 
offenses described in the preceding section shall, whether convicted thereof 
in a criminal prosecution or not, be liable to pay the owner or owners of 
such pile, log, cant or other lumber respecting which the offense is commit
ted, double the amount of the value of the same, to be recovered in an 
action therefor. [Same, § 2.] 

SEC. 4836. Possession as evidence. In any prosecution under the 
two preceding sections, if any such pile, log or cant shall be found in the 
possession of the defendant, either with or without the mark cut out or 
destroyed, or partly cut out or destroyed, or partly sawed or manufactured 
into lumber of any kind, fence posts, fence rails or stovewood, such posses
sion shall be presumptive evidence of his guilt. The owner of any such 
pile, log, cant or other lumber may at any time lawfully, by himself or 
agent, enter in a peaceable manner into or upon any mill or mill-boom or 
raft of logs, piles, cant or other lumber, in any river or its tributaries in 
or bordering on this state, or on or near the banks of such lakes, bays or 
rivers, or their tributaries, in search of any such pile, log, cant or other 
lumber which he may have lost, and any person who shall wilfully prevent 
or obstruct such search shall, upon conviction thereof, be liable to a penalty 
of not less than twenty dollars, nor more than fifty dollars, for every such 
offense. [Same, § 3.] 

SEC. 4837. F r o m bui lding on fire or from the person. If any per
son commit the crime of larceny by stealing from any building on fire, or 
by stealing any property removed in consequence of an alarm caused by 
fire, or by stealing from the person of another, he shall be imprisoned in 
the penitentiary not exceeding fifteen years. [C.'73, § 3905; R., § 4240; C. 
'51, § 2615.] 

A former conviction or acquittal, before ? 4753, and an indictment for the former of-
a justice of the peace, of the crime of lar- fense is sustained by evidence which estab-
ceny, is a bar to an indictment under this lishes the latter: State v. Graff, 66-482. 
section for stealing from the person, when The offense here described differs from 
based on the same act. The latter is larceny that of robbery in that the taking is without 
and something more: Slate v. Oleason, 56-203. force or violence or putting in fear: State v. 

The crime of larceny from the person is Miller, 83-291. 
included in the crime of robbery, defined in 

SEC. 4838. Falsely personat ing another. If any person falsely per
sonate or represent another, and in such assumed character receive any 
money or property intended to be delivered to the person so personated, 
with intent to convert the same to his own use, he is guilty of larceny, and 
shall be punished accordingly. [C'73, § 3906; R , § 4241; C'51, § 2616.] 

This section abrogates the common law tions intended to induce the belief that the 
rule that a trespass is necessary to constitute person making them is some one else may be 
larceny. The cases provided for here would sufficient to constitute the crime, although 
not be larceny at common law: State v. Brown, not amounting to direct representations that 
25-561. the party's name is that of the person whom 

Representations made by acts or declara- he personates: State v. Goble, 60-447. 

SEC. 4839. Appropr ia t ing found proper ty . If any person come by 
finding to the possession of any personal property of which he knows the 
owner, and unlawfully appropriate the same or any part thereof to his own 
use, he is guilty of larceny, and shall be punished accordingly. [C. 73, § 
3907; R., § 4242; C'51, § 2617.] 
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To render finding or conversion of lost 
property larceny, it must be shown that the 
person so finding and converting knew the 
•owner of the property: State v. Taylor, 25-273. 

The crime consists in the original taking, 
and not in a subsequent lack of diligence in 
attempting to find the owner, nor in a subse
quent conversion. An omission to take the 
steps specified in I 2373 et seq. will not render 
the party guilty under this section, where 
the owner was not known at the time of the 
taking: Síaíe v. Dean, 49-73. 

If one picks up a pocketbook which has 
been dropped from the pocket of the owner, 
.and with an unlawful intent converts it to 
his own use without the knowledge of the 
owner, he is guilty of larceny: State v. Pratt, 
20-267. 

The fact that money which is claimed to 
have been found is returned when demanded 
"will not show that there was not intent to 
convert, sufficient to constitute larceny. The 
question whether the finder knew the owner 
and intended to appropriate the property is 
for the jury: State v. Bolander, 71-706. 

Where the found property is so marked 

as to be capable of identification, proof of the 
possession and of the immediate subsequent 
conversion is admissible as tending in itself 
to establish the corpus delicti. The only dis
tinction between theft of lost goods and theft 
of other property seems to be that at the 
time of finding not only must the intent to 
steal exist, but the finder must know or have 
the reasonable means of knowing or ascer
taining the owner. I t is not necessary to 
show that defendant actually knew who the 
owner of the property was at the time of 
finding: Síaíe v. Hayes, 67 N.W., 673. 

Where it appeared that defendant had 
picked up a pocketbook and carrying it to a 
place of concealment had there opened it and 
finding money therein had appropriated 
such money, held, that the finding of the 
money dated from the discovery thereof in 
the pocketbook: Ibid. 

This section was not designed to create 
a distinct crime but to declare a rule of evi
dence which being fulfilled constitutes the 
crime of larceny: Ibid.; State v. Nordman, 
70 N.W., 621. 

Further, see notes to § 4831. 

SEC. 4840. Embezzlement by public officers. If any state, county, 
township, school or municipal officer, or officer of any state institution, or 
other public officer within the state charged with the collection, safe keep
ing, transfer or disbursement of public money or property, fails or refuses 
to keep the same in any place of custody or deposit that may be provided 
by law for keeping such money or property until the same is withdrawn 
therefrom as authorized by law, or keeps or deposits such money or prop
erty in any other place than in such place of custody or deposit, or unlaw
fully converts to his own use in any way whatever, or uses byway of invest
ment in any kind of property, or loans without the authority of law, any 
portion of the public money intrusted to him for collection, safe keeping, 
transfer or disbursement, or converts to his own use any money or property 
that may come into his hands by virtue of his office, he shall be guilty of 
embezzlement to the amount of so much of said money or the value of so 
much of said property as is thus taken, converted, invested, used, loaned or 
unaccounted for, and shall be imprisoned in the penitentiary not exceeding 
ten years, and fined in a sum equal to the amount of money embezzled or the 
value of such property converted, and shall be forever after disqualified 
from holding any office under the laws of the state. Any such officer who 
shall receive any money belonging to the state, county, township, school or 
municipality or state institution of which he is an officer shall be deemed to 
have received the same by virtue of his office, and in case he fails or neg
lects to account therefor upon demand of the person entitled thereto, he 
shall be deemed guilty of embezzlement, and shall be punished as above pro
vided. [26 G. A., ch. 67; C. 73, § 3908; R , §§ 806-7, 4243; C'51, § 2618.] 

The offense here defined is different from 
the offenses described in H 1456, 1457. The 
latter sections contemplate cases where no 
loss results, but this one refers to cases where 
the money is unaccounted for; and to sustain 
this construction the word " o r " preceding 
the words " unaccounted for" will be con
strued "and." An indictment under this 
section should charge that the money is 
"unaccounted for:" State v.Brandt, 41-593. 

A deputy state treasurer is an officer 
within the meaning of this section, and may 
be indicted for embezzlement: Ibm., 606. 

Conversion is established by showing de
mand and refusal, unless a sufficient excuse 

is shown for such refusal: Síaíe v. Bryan, 40-
379. 

One who has acted de facto as a public 
officer cannot deny that he is such an officer 
when indicted for malfeasance: Síaíe v. Stone, 
40-547. 

To constitute the offense here defined the 
money must have been both misapplied and 
lost, and the crime consists only in convert
ing, using or loaning so much of the public 
money intrusted to the officer for safe keep
ing as is taken and unaccounted for: State v. 
Parsons, 54-405. 

Failure to account for public money used 
by an officer as his own is necessary to con-
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stitute the crime of embezzlement: Hale v. 
Bicharás, 80-164. 

Evidence that a public official charged 
with embezzlement had, at the time of such 
embezzlement, money on deposit in a bank 
to his credit officially, in excess of the 
amount which it is alleged he embezzled, is 
inadmissible where it does not tend to show 
that he did not misappropriate the money 
for which judgment is claimed: Ida County v. 
Woods, 79-148. 

I t being provided that the boards of di
rectors of independent school districts shall 
elect a treasurer, held, that an indictment 
against such treasurer, designating him as 
" treasurer of the board of directors of the 
independent school district of," etc., was 
sufficient: Ibid. 

The fact that the officers of a municipal cor
poration loaned the public funds in violation 
of the statute does not prevent the same be
ing recovered in an action by the corpora
tion against the person to whom they were 
so loaned or his surety: District T'p v. Calvin, 
59-189. 

A county treasurer prosecuted for embez
zlement may show that the defalcation took 

place at such time that the prosecution is 
barred by the statute of limitations, al
though by fraudulent statements to the board 
of supervisors, he made it appear subse
quently to such actual defalcation that he 
had on hand the necessary balance and that 
his accounts were correct. The rule of 
estoppel applicable in a civil action against 
the treasurer cannot be enforced in a crimi
nal prosecution: State v. Hutchinson, 60-478. 

An allegation of the manner in which the 
defendant disposed of the money for which 
he failed to account is unnecessary and need 
not be proved: State v. King, 81-587. 

Where the record of the board of super
visors was introduced to show the report of 
a defaulting treasurer, held, that there was 
no prejudice to defendant by its intro
duction, as the report itself was afterwards 
introduced: Ibid. 

And where it was proved that the treas
urer received the money, that the same was 
demanded of him, and he refused to turn it 
over, and that he made no explanation of 
how or in what manner he used the money, 
the evidence was sufficient to establish the 
crime of embezzlement: Ibid. 

SEC. 4841. Embezzlement by bailee. Whoever embezzles or fraud
ulently converts to his own use, or secretes with intent to embezzle or fraud
ulently convert to his own use, money, goods or property delivered to him, 
or any part thereof, which may be the subject of larceny, shall be guilty of 
larceny and punished accordingly. 

SEC. 4842. Other embezzlement. If any officer, agent, clerk or serv
ant of any corporation or voluntary association, or if any clerk, agent or 
servant of any private person or co-partnership, except persons under the 
age of sixteen years, or if any attorney at law, collector or other person 
who in any manner receives or collects money or other property for the use 
of and belonging to another, embezzles or fraudulently converts to his own 
use, or takes and secretes with intent to embezzle or convert to his own use, 
without the consent of his employer, master or the owner of the money or 
property collected or received, any money or property of another, or which 
is partly the property of another and partly the property of such officer, 
agent, clerk, servant, attorney at law, collector or other person, which has 
come to his possession or under his care in any manner whatsoever, he is 
guilty of larceny. If money or property is so embezzled or converted by a 
series of acts during the same employment, the total amount of the money 
and the total value of the property so embezzled or converted shall be con
sidered as embezzled or converted in one act, and he shall be punished 
accordingly. [21 G. A., ch. 30; C.73, § 3909.] 

To constitute the crime here defined there 
must exist the relation of master and servant, 
or employer and employe, and the property 
stolen or converted must have been received 
by virtue of such employment: State v. John
son, 49-141. 

I t is not necessarily a crime for an agent 
to convert to his own use the property of his 
principal or employer. Something more 
than agency and conversion must be estab
lished to show embezzlement: State v. Wallick, 
87-369, 

"•Money or property," as here used, in
cludes bills of exchange, etc. The crime 
defined is similar to that of larceny, and cov
ers cases where, by reason of the trust re
posed in defendant, the act would not be 
larceny at common law. Whatever would 

be property under one section would be un
der the other: State v. Orwkj, 24-102. 

Where the taking is not animo furandi, 
but the property is delivered to the defend
ant voluntarily while he is in the employ of 
the owner, and afterwards is appropriated 
by him, the crime is not larceny but embez
zlement: Ennisv. State, 3 G. Gr., 67. 

The crime of embezzlement embraces all 
the elements of larceny except the actual 
taking of the property or money embezzled: 
State v. Baldwin, 70-180. 

The clause "without the consent of his em
ployer" applies to embezzling and convert
ing as well as to taking and secreting. That 
fact is a necessary element of the offense 
here defined and should be charged in the 
indictment: State v. Foster, 11-291. 
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Where the owner of a watch delivered it 
to another under an agreement that the lat
ter was to trade it for a wagon and receive a 
certain sum as compensation for his services, 
held, that the relation between the parties 
was such that the wrongful conversion by 
the person intrusted with the watch consti
tuted embezzlement: State v. Foster, 37-404. 

Conversion may be shown either by direct 
proof of the fact of conversion or by proof of 
demand and refusal, but mere proof of the 
receipt of funds and failure to account there
for on demand, while sufficient to establish 
embezzlement by a public officer, under 
\ 4840, is not sufficient to show embezzlement 
by an agent or servant: State v. Bryan, 40-379. 

Where an agent, in order to make his 
books balance and cover up deficiencies on 
account of sums of money before appropri
ated to his own use, reported certain sums 
as unpaid which were in fact received by 
him, lield, that he was guilty of embezzling 
such sums: Bowman v. Brown, 52^437. 

Under this section an agent of a corpora
tion may be guilty of embezzlement, al
though under the age of sixteen years: State 
v. Ooode, 68-593. 

And an agent may be guilty of embezzling 
his employer's money, either by actual con
version or by secreting the same with intent 
to convert- Ibid. 

It is not necessary to allege the particular 
najure or character of the employment, but 
it is sufficient to aver generally that de
fendant was in the employment of the person 
named, as his clerk, without specifying par
ticularly the employment. The words "such 
employment' ' in the latter part of the section 
relate to the general character of the em
ployment rather than the particular business 
in which the accused was engaged when he 
received the money or property into his pos
session: State v. Jamison, 74-602. 

A partner cannot be guilty of embezzle
ment of partnership funds by appropriating 
them to his private use: Gary v. Northwest
ern Mutual Aid Ass'n, 87-25. 

The taking of several articles may be 
charged in a single count of the indictment: 
State v. Pierce, 77-245. 

Where the evidence was conflicting, but it 
was shown that defendant had converted to 
his own use certain property belonging to 
his principal, that he concealed the facts as 
to the disposition of some of the property, 
and rendered a false account of his agency 
with regard to it, lield, that the evidence was 
sufficient to sustain a verdict of embezzle
ment: Ibid. 

Where the indictment charged authority 
in defendant to sell the property to a partic
ular person and there was evidence tending 
to show such authority, lield, that it was not 
erroneous to convict defendant under the in
dictment, although there was evidence tend
ing to show a general authority to sell to any
one: State v. Foley, 81-36. 

Where it appeared that defendant, in
trusted as agent with the sale of certain dia
monds, refused to account for them on de
mand at a time when the owner was entitled 
to an accounting, lield, that the evidence was 
such as to warrant conviction: Ibid. 

Instructions in a prosecution under this 
section as amended, against a loan agent for 
receiving money for the purpose of paying 
off liens upon land upon which a loan was 
negotiated and not paying the same out, and 
concealing his failure to do so, held correct 
in a particular case: State v. Brooks, 85-366. 

In such case, held, that the evidence suffi
ciently showed a refusal on the part of the 
defendant to account for the money: Ibid. 

The defendant was authorized to nego
tiate a loan for one Farr. He obtained the 
money of one Frazer, with instructions from 
the latter to turn it over to Farr only when 
Farr had executed a first mortgage upon cer
tain land. Before the mortgage was exe
cuted the defendant had appropriated all 
the money received; held, that defendant was 
not guilty of larceny by embezzlement under 
an indictment charging him with embezzling 
Farr 's money: State v. Cooper, 71 N.W., 197. 

SEC. 4843. Retaining commission. In a prosecution under the pre
ceding section, it shall be no defense that such officer, agent, clerk, servant, 
collector, attorney at law or other person was entitled to a commission or 
compensation out of such money or property as compensation or commission 
for collecting or receiving the same for or on behalf of the owner thereof. 
It shall be lawful for such agent, clerk, servant, attorney at law, collector 
or other person to retain his reasonable compensation or collection fee for 
collecting or receiving the same, but no attorney at law may retain any 
money or property as compensation, or as money and property on which he 
has an attorney's lien, after the filing of a bond as provided for in regard to 
such liens. [Same.] 

SEC. 4844. Embezzlement by carrier or persons intrusted. If any 
carrier or other person to whom any money, goods or other property which 
may be the subject of larceny has been delivered to be carried for hire, or 
if any other person intrusted with such property, embezzle or fraud
ulently convert to his own use any such money, goods or other property, 
either in the mass as the same were delivered or otherwise, and before the 
same were delivered at the place or to the person where and to whom they 
were to be delivered, he is guilty of larceny. [C'73, §3910; R., § 4245; C. 
'51, § 2620.] 
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The offense here defined can only be com- livered to be carried for hire:" Stale v. Stol-
mitted upon property which " h a s been de- 1er, 38-321. 

SEC. 4845. Receiving stolen goods. If any person buy, receive or 
aid in concealing any stolen money, goods or property the stealing of which 
is larceny, or property obtained by robbery or burglary, knowing the same 
to have been so obtained, he shall, when the value of the property so 
bought, received or concealed by him exceeds the sum of twenty dollars, be 
imprisoned in the penitentiary not more than five years, or be fined not 
exceeding five hundred dollars and imprisoned in the county jail not more 
than one year; and when the value of the property so bought, received, or 
concealed by him does not exceed the sum of twenty dollars, be fined not 
exceeding one hundred dollars, or imprisoned in the county jail not exceed
ing thirty days. [C. 73, § 3911; R , § 4246; C'51, § 2621.] 

To establish the offense it must appear edge of the theft, is sufficient to constitute 
that the goods were the property of the per- the crime: State v. Lane, 68 -̂384. 
son mentioned, that they had been recently Evidence in a particular case held suffi-
stolen by some person from such another cient to support a verdict for receiving and 
and that defendant received and concealed aiding in concealing, although no physical 
them, knowing them to have been stolen, and possession of the goods by defendant was 
that such acts were done within the jurisdic- shown: State v. St. Clair, 17-149. 
tion of the court and within the period of Defendant's explanations in a particular 
limitation. The intent, aside from knowl- case as to how he came into possession of the 
edge that the goods were stolen, is immate- property being conflicting and unsatisfac-
rial: State v. Smith, 88-1. tory, a verdict of guilty of receiving stolen 

Merely assisting the defendant by giving goods was held proper: Slate v. Mayer, 45-698. 
him his breakfast and feed for stolen horses, It is competent to show a previous course 
knowing that they were stolen, heldnot suffi- of dealing between the parties as tending to 
cient to warrant a conviction of this offense, establish the fact that the goods wore re-
The accused must have aided in concealing ceived with knowledge of their having been 
or hiding the property: Upton v. State, 5-465. stolen: State v. Fenerhaken, 65 N.W., 299. 

The fact of aiding in concealing stolen The different acts named disjunctively by 
goods, knowing them to be stolen, necessarily the statute as constituting the offense may 
implies a felonious intent: State v. Turner, 19- be charged conjunctively in the indictment 
14Í. without duplicity: Ibid. 

The crime here defined may be committed It is not necessary to name the person of 
as to property procured by burglary or rob- whom the goods were received: Ibid. 
bery as well as by larceny: Ibid.; State v. An indictment for this offense, in a par-
Lane, 68-384. ticular case, held good: State v. Smith, 88-1. 

To receive stolen property, with knowl-

SEC. 4846. Common thief. If any person, having before been twice 
convicted within the state of larceny, is guilty of another crime of larceny, 
he shall be deemed a common thief, and imprisoned in the penitentiary not 
more than seven years, or fined not exceeding one thousand dollars and 
imprisoned in the county jail not more than one year. [R., § 4247.] 

The punishment here prescribed should tion does not describe a distinct offense: 
be inflicted when the facts authorizing it ap- State v. Riley, 28-547. 
pear in a prosecution for larceny. The sec-

SEC. 4847. Second conviction for receiving. If any person, after 
having been convicted of the offense of buying, receiving or aiding in the 
concealment of stolen money, goods or any property the stealing of which 
is larceny, or property obtained by robbery or burglary, be again convicted 
of the like offense, he shall be punished as provided in the preceding 
section. • [C'73, § 3912; R., § 4248; G'51, § 2623.] 

SEC. 4848. Receiver convicted without principal. In any prosecu
tion for the offense of buying, receiving or aiding in the concealment of 
stolen property, or property obtained by robbery or burglary, knowing the 
same was so obtained, it shall not be necessary to aver nor prove on the trial 
that the person who stole, robbed or took the property has been convicted. 
[C'73, § 3913; R., § 4249; C'51, § 2624.] 

SEC. 4849. Measure of value of stolen goods. If the property stolen 
consist of any bank note, bond, bill, covenant, bill of exchange, draft, order 
or receipt, or any evidence of debt whatever, or any public security, or any 
instrument whereby any demand, right or obligation may be assigned, trans-
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f erred, created, increased, released, extinguished or diminished, the money 
due thereon or secured thereby and remaining unsatisfied, or which in any 
event or contingency might be collected thereon, or the value of the property 
transferred or affected, as the case may be, shall be adjudged the value of 
the thing stolen. [C.73, § 3914; E., § 4250; C'51, § 2625.] 

gregate value of seven hundred dollars, held 
sufficient.- ¿State v. Graham, 65-617. 

For other cases as to the description, in 
the indictment for larceny, of notes and bills 
alleged to have been stolen, see <S 4831. 

Tickets taken up by a railroad conductor, 
whether they be coupon tickets issued by 
another road or tickets issued by his own 
road, are such instruments as are subjects of 
larceny under this section: State v. Wilson, 64 
N.W., 266. 

Where the indictment alleges the value 
of a check charged to have been stolen, such 
allegation must be taken as equivalent to an 
allegation that the instrument called for at 
least that amount of money: State v. Pierson, 
59-271. 

Indictment for larceny from a bank, de
scribing the property as seven one hundred 
dollar notes, of the value and denomination 
of one hundred dollars each, consisting of 
national bank notes and national currency 
notes, called greenbacks, and all of the ag-

SEC. 4850. Taking goods from officer. If any person, knowingly 
and without authority of law, take, carry away, secrete or destroy any goods 
or chattels while the same are lawfully in the custody of any sheriff, coroner, 
marshal, constable or other officer, and rightfully held by such officer by 
virtue of execution, writ of attachment or other legal process, he shall be 
guilty of larceny, and, when the value of the property so taken, carried 
away, secreted or destroyed exceeds the sum of twenty dollars, be impris
oned in the penitentiary not more than one year; and when it does not 
exceed twenty dollars, be fined not exceeding one hundred dollars, or 
imprisoned in the county jail not more than thirty days. [C. 73, § 3915; R., 
§ 4251.] 

what is denominated a legal process issuing 
out of any court, and he is not an officer with
in the meaning of this section. Therefore 
it is proper to charge the wrongful taking of 
property from him as larceny, laying the 
ownership of the property in the receiver: 
State v. Hivers, 60-381. 

Intoxicating liquors seized on a warrant 
issued on information for their forfeiture 
(under § 2413).are not subject to replevin, 
and to take them from a proper officer under 
such writ would be an unlawful act under 
this section: State v. Harris, 38-242. 

A receiver does not hold property under 

SEC. 4851. Custody of property levied on deposited by officer for 
safe keeping. The possession or custody of goods and chattels by any 
person with whom the same have been left or deposited for safe keeping, to 
be returned for the purpose of being disposed of on legal process, shall be 
the possession and custody of the officer having or depositing the same and 
entitled to the custody thereof, and, in a prosecution under the preceding 
section, the property taken, carried away, secreted or destroyed, as therein 
mentioned, may be laid in the officer entitled tó the custody thereof at the 
time of the commission of the offense. [C.73,.§ 3916; R., § 4252.] 

SEC. 4852. Selling or concealing mortgaged property. If any 
mortgagor of personal property, while the mortgage upon it remains unsat
isfied, wilfully destroy, conceal, sell or in any manner dispose of the prop
erty covered by such mortgage without the written consent of the then 
holder of such mortgage, he shall be guilty of larceny and punished accord
ingly. [25 G. A., ch. 50; C.73, §3895; R., §4236.] 

An indictment under this section should 
aver that the mortgage remains unsatisfied: 
State v. Gustafson, 50-194. 

The consent of the mortgagee here con
templated, while it prevents the act from be
ing a crime, does not constitute a waiver of 
his lien on the property: Oswald v. Hayes, 
42-104, 106. 

Where a mortgage of personal property 
provided that, if the mortgagor removed it 
from the county, the mortgagee might take 
possession of and sell it, held, that a mere re
moval from the county would constitute no 
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offense under this section, and a subsequent 
concealment or sale would not be an offense 
in the county where the mortgage was exe
cuted; but it seems the offense would be com
mitted in the county from which the prop
erty was thus subsequently taken for the 
purpose of concealment and sale: State v. 
Julien, 48-445. 

A subsequent mortgage of the same prop
erty by the mortgagor is not void under this 
statutory provision: Tootle v. Taylor, 64-629. 

It is the selling of mortgaged property 
without the consent of the then holder of the 
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mortgage that is made criminal. Consent of 
the mortgagor, given before the execution of 
the mortgage, that the mortgaged property 
may be sold, may, however, constitute a con
tinuing consent, at least until the act con
sented to could properly be done, and may 
prevent an act in accordance with such con
sent from being criminal. The rule as to the 
inadmissibility of parol evidence to contra

dict a written contract is not applicable in 
such case. If the consent is such, in what
ever way it may be given, that the seller 
honestly believes that he is authorized to 
sell the property, his honest act cannot be 
converted into a criminal one by the rules of 
evidence: Walker v. Camp, 69-741. 

I t is not criminal to purchase mortgaged 
chattels: McDonald v. Norton, 72-652. 

CHAPTER 6. 

OF FORGERY AND COUNTERFEITING. 

SECTION 4853. Forgery defined. If any person, with intent to 
defraud, falsely make, alter, forge or counterfeit any public record; or any 
process issued or purporting to be issued by any competent court, magis
trate or officer; or any pleading or proceeding filed or entered in any court 
of law or equity; or any attestation or certificate of any public officer, or 
other person, in relation to any matter wherein such attestation or certifi
cate is required by law, or may be received or be taken as legal proof; or 
any charter, deed, will, bond, writing obligatory, power of attorney, letter 
of credit, policy of insurance, bill of lading, bill of exchange, promissory 
note; or any order, acquittance, discharge, or accountable receipt for money 
or other valuable thing; or any acceptance of any bill of exchange or 
order; or any indorsement or assignment of any bill of exchange, prom
issory note or order, or of any debt or contract; or any instrument in 
writing, being, or purporting to be, the act of another, by which any 
pecuniary demand or obligation, or any right or interest in or to any prop
erty whatever, is or purports to be created, increased, transferred, con
veyed, discharged or diminished, he shall be imprisoned in the peniten
tiary not more than ten years. [C'73, § 3917; E., § 4253; C'51, § 2626.] 

Forgery defined: Forgery is the feloni
ously making or materially altering, with 
intent to defraud, of any writing which, if 
genuine, might apparently be of legal efficacy 
or the foundation of a legal liability: State v. 
Johnson, 26-407; látate v. Thompson, 19-299. 

In a prosecution for forgery in altering a 
receipt, the fact that defendant could not 
reap any personal advantage from the alter
ation is not a defense: the making or alter
ation of any writing with, a fraudulent in
tent, whereby another may be prejudiced, is 
forgery: State v. Wooderd, 20-541. 

The criminal intent, inferred from forg
ing an instrument and using it in support of 
a claim, cannot be negatived by proof that 
the claim is a just one: Ibid. 

I t would constitute forgery to falsely sign 
a person's name to a mortgage, although 
such person is not owner of the property 
described therein, if the mortgage contains 
covenants which would create pecuniary 
liability on the part of the maker: State v. 
Jamison, 74-613. 

In order to constitute forgery it is not 
necessary that the signature of the instru
ment be false; a fraudulent alteration, mak
ing the instrument such as was not signed by 
the maker, is sufficient: Caulkins v. Whisler, 
29-495. 

Alteration of an undated receipt by affix
ing a date thereto, so as to make it appear 
as a receipt for a subsequent account, is suf

ficient to constitute forgery: State v. Maxwell 
47-454. 

As to alteration, see also § 4863. 
Where an account against "The Steamer 

I r ene" was receipted by the creditor and 
the defendant, who was a part owner of the 
steamer, afterwards changed the account so 
as to show that it was against the steamer 
Irene and himself, and then attempted to use 
such receipted account as a defense in an ac
tion against himself on an account for wholly 
different items of indebtedness, held, that 
such alteration and attempted use of the re
ceipted account did not affect his liability 
and did not therefore constitute forgery: 
State v. Dorrance, 86-428. 

The detaching of a condition from an in
strument, by which it is converted from a 
non-negotiable to a negotiable instrument, 
held to constitute forgery: State v. Stratton 
27-420. 

Where the defendant counterfeited the 
certificate of a justice of the peace as to the 
presentation and destruction of gopher 
scalps, for which a bounty was allowed by 
statute, held, that the act was sufficient to 
constitute forgery: Siafe v. Johnson, 26-407. 

The alteration of a note by inserting with
out authority a rate of interest where the 
provision for interest is left blank is forgery: 
Conger v. Crabtree 88-536. 

The "certificate " referred to in this sec
tion is a certificate required by law, or which 
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may be taken as legal proof of a fact: State 
v. Shine, 84-169. 

And held, that a writing purporting to 
give consent of a parent to the marriage of a 
daughter, stated therein to be of age was 
not such instrument that if falsely made the 
delivery thereof to the clerk for the purpose 
of procuring a license to marry such daugh
ter would constitute a crime: Ibid. 

The recorded proceedings of the board of 
supervisors constitute a public record which 
may be the subject of forgery; so held as to 
the alteration of a record as to the allowance 
to the county officers of an additional sum 
for clerk hire: State v. Van Alucen, 68 N.W., 
454. 

I t is not necessary to aver the genuineness 
or validity of the instrument forged. The 
essence of the crime consists in the doing of 
the act with intent to defraud. If the writ
ing is invalid on its face it cannot be the sub
ject of forgery, but it may be if the invalid
ity must be made out from extrinsic facts: 
State v. Pierce, 8-231; State v. Johnson, 26-407. 

I t is sufficient that the instrument might 
apparently be of legal efficacy or the foun
dation of a legal liability or the evidence of 
a legal right. State v. Van Auken, 68 N. W., 
454. 

The fact that the note charged to have 
been forged purports to be dated on Sunday 
does not show on its face that it is not an 
instrument creating a liability in such sense 
that the false making or signing may not be 
forgery, it appearing by the evidence that 
the instrument was written on a week day 
and dated on Sunday by mistake. Intent to 
deceive is the gist of the oiïense, and the 
fact that the false instrument is such that it 
was calculated to deceive is the material 
question: Sehafer v. McCracken, 90-578. 

The language used in this and the follow
ing sections covers an ordinary check: State 
v. Bigelow, 70 N. W., 600. 

The offense of uttering does not cover, as 
a lower degree or an included crime, that of 
forgery. I t is not necessary to show that 
defendant forged the instrument: Ibid. 

The act of one who is intrusted with the 
making of an instrument, and who fraudu
lently makes a promissory note which is vol
untarily signed by the other party, is not 
such a fraudulent making of the note as to 
constitute forgery: Douglass v. Matting, 29-
498. 

Where *he indictment charged the for
gery of an instrument signed by "Wright 
and Whaley," and the instrument when of
fered in evidence appeared to be signed 
"Wright Whaley, " and it also appeared that 
this signature was an attempted signature of 
"Wright and Whaley," held, that the in
strument was properly admissible: State v. 
Nichols, 38-110. 

To constitute forgery of a bill of ex
change or order it is not necessary that it 
contain the name of a payee or drawee. I t is 
sufficient that it purports to create a liability 
against the person signing it: State v. Bau-
mcm, 52-68. 

In a prosecution for forgery, held, that a 
particular instrument therein set forth suf
ficiently purported to create a liability 

against the person whose name was written 
thereto: Ibid. 

The alteration of an unsigned indorse 
ment, on the back of a note, of money paid, 
wül not constitute forgery, where it does not 
appear but that such indorsement was a 
mere private memorandum made by the 
holder and not intended as a receipt: State 
v. Davis, 53-252. 

A forwarding of a forged application for 
insurance by an insurance agent for the pur
pose of procuring the commission due to him 
upon such application, held to constitute for
gery although the company refused to issue 
a policy upon such application: Fountain v. 
Smith, 70-282. 

An indictment alleging in substance that 
the defendant falsely and feloniously, and 
with intent to defraud, made a negotiable 
promissory note, describing it and setting 
out a copy, is sufficient to charge the crime: 
State v. Stuart, 61-203. 

The instrument should be set forth in the 
indictment, or some excuse for not doing so 
should be shown, but no technical form of 
words is necessary: State v. Johnson, 26-407. 

The person intended to be defrauded, or 
the extent or particulars of the fraud, need 
not be stated: State v. Maxwell, 47-454. 

Forgery, and uttering and publishing as 
true a forged instrument, are distinct of
fenses, and an indictment charging both is 
bad for duplicity. (Overruling State v. Nich
ols, 38-110): State v. McCormack, 56-585. 

It is not necessary that the indictment 
allege the name of the person to whom the 
instrument was uttered: State v. Hart, 67-142. 

I t is sufficient in an indictment for for
gery by altering a public record to state the 
alteration with which the defendant is ac
cused and allege that it was unlawfully and 
feloniously made with intent to defraud, and 
that it was of a character to defraud,and that 
the record altered was the subject of for
gery: State v. Van Auken, 68 N.W\, 454. 

Evidence: On a trial for the forgery of 
receipts, it is competent to show the pay
ment of the indebtedness receipted for: 
State v. Wooderd, 20-541. 

While proof of another act of forgery 
or uttering forged paper may be introduced, 
it is doubtful whether it ought not to be 
confined to a case where the former trans
action was with reference to paper of the 
identical character of that involved in the 
act charged: Slate v. Saunders, 68-370. 

When such other transaction is sought to 
be shown in evidence, it must appear that in 
the transaction a crime was committed: Ibid. 

And it is necessary that the other instru
ment referred to must be produced or its ab
sence accounted for: Ibid.; State v. Brecken-
ridge, 67-204. 

That defendant, on the trial of a civil cause 
in the county of his residence, produced the 
forged instrument which he is charged with 
forging, may be considered by the jury as 
tending to show that the forgery was com
mitted in that county: State v. Thompson, 19-
299. 

Where the defendant is charged with 
forging an indorsement on the back of an 
order purporting to be drawn by one bank 
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on another, proof of the existence of the as to the date of the instrument set out in 
bank is not required. Nor is it necessary to an indictment for forgery, but it was such as 
aver the genuineness or validity of the in- could not have misled defendant to his prej-
strament forged: State v. Pierce, 8-231. udice,Mc?, that the variance was immaterial: 

Where there was a variance between the State v. Blanchard, 74-628. 
allegations of the indictment and the proof 

SEC. 4854. Uttering forged instrument. I i any person utter and 
publish, as true any record, process, certificate, deed, will, or any other 
instrument oí writing mentioned in the preceding section, knowing the 
same to be false, altered, forged or counterfeited, with intent to defraud, he 
shall be imprisoned in the penitentiary not more than fifteen years, and 
fined not exceeding one thousand dollars. [C'73, § 3918; R., § 4254; C. '51, 
§ 2627.] 

The fact that defendant, in uttering a 
forged note, falsely represented himself to 
be the payee of the note, is sufficient evi
dence of intent without other evidence that 
he had knowledge of the forgery: State v. 
WMams, 66-573. 

To justify a conviction for passing a 
forged instrument, the jury must find beyond 
a reasonable doubt that defendant had 
knowledge of the forgery: Ibid. 

I t is not necessary that the indictment 
allege the name of the person to whom the 
instrument was uttered: State v.Hart,&7-U2. 

"Where a party executing a mortgage pre
tended to get his wife's signature thereto, 
but in fact procured the same to be signed 
by his daughter, having the same name as 

SEC. 4855. Forgery or counterfeiting of public instruments. If 
any person, with intent to defraud, falsely make, utter, forge or counterfeit 
any note, certificate, state bond, warrant or other instrument, being public 
security for money or other property, issued or purporting to be issued by 
authority of this state or any other of the United States; or any indorsement 
or other writing purporting to transfer the right or interest of any holder 
of such public security, he shall be imprisoned in the penitentiary not more 
than twenty nor less than five years. [C'73, § 3919; R., § 4255; C'51, § 
2628.] 

SEC. 4856. Counterfeiting bills, notes or drafts. If any person 
make, alter, forge or counterfeit any bank bill, promissory note, draft or 
other evidence of debt issued or purporting to be issued by any corporation 
or company duly authorized for that purpose by any state of the United 
States, or any other government or country, with intent to injure or 
defraud, he shall be imprisoned in the penitentiary not more than ten years, 
or be fined not exceeding three hundred dollars, and imprisoned in the 
county jail not exceeding one year. [C. '73, § 3920; R., § 4246; C. '51, § 2629.] 

SEC. 4857. Having counterfeit in possession. If any person has in 
his possession any forged, counterfeited or altered bank bill, promissory note, 
draft or other evidence of debt issued or purporting to be issued as is men
tioned in the preceding section, with intent to defraud, knowing them to be 
forged, counterfeited "or altered, he shall be imprisoned in the penitentiary 
not more than five years, or fined not exceeding two hundred dollars and 
imprisoned in the county jail not exceeding one year. [C'73, §3921; R., 
§4257; C'51, §2630.] 

Intent to defraud any person or corpora- The description of the bank bills in a par-
tion need not be averred (l 5298), nor need it ticular case held insufficient, and held, also, 
be alleged that the intent to defraud was that a copy of such bills should have been 
"felonious " or " wilful.'' The language of set out in the indictment: Ibid. 
the statute is sufficient: Siaie v. Callendiw, 
8-288. 

SEC. 4868. Uttering counterfeit securities. If any person utter, 
pass or tender in payment as true any false, altered, forged or counterfeited 

his wife, and delivered the instrument to 
the mortgagee, held, that though he might 
be guilty of cheating by false pretenses, he 
was also guilty of uttering a forged instru
ment: State v. Farrell, 82-553. 

Where ordinarily the offense of uttering 
a forged instrument is constituted by an 
actual sale and transfer of an instrument, 
yet this is not always necessary. To con
stitute the offense it is sufficient if the evi
dence shows an offering to pass the instru
ment to another person with a direct or 
indirect declaration or assertion in words 
or actions that it is good: State v. Sherwood, 
90-550. 

See, also, notes to preceding section. 
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note, certificate, state bond, warrant or other instrument of public security, 
or any bank bill, promissory note, draft or other evidence of debt issued or 
purporting to be issued by any corporation or company, knowing the same 
to be false, altered, forged or counterfeited, with the intent to injure or de
fraud, he shall be imprisoned in the penitentiary not more than ten years, 
or be fined not exceeding five hundred dollars and imprisoned in the county 
jail not exceeding one year. [C. 73, § 3922; R., § 4258; C. '51, § 2631.] 

An indictment charging the accused with But if the name and incorporation of the 
uttering, passing and tendering in payment, bank intended to be defrauded is mentioaed, 
etc., is not bad as charging more than one it must be proved as stated: State v. N~ew-
offense: State v. Bairett, 8-536. land, 7-242. 

I t is not necessary, in such case, to charge But proof of the incorporation by reputa-
an intent to defraud any particular person: tion is sufficient (g 4870): Ibid.; State v. Bar-
Ibid.; State v. Mwland, 7-242. rett, 8-536. 

SEC. 4859. Second conviction. If any person, having been convicted 
of any of the offenses described in the preceding section, afterward be con
victed of a like offense, he shall be imprisoned in the penitentiary not less 
than two nor more than ten years. [C.73, § 3923; R., § 4259; C. '51, § 2632.] 

SEC. 4860. Making tools for counterfeiting. If any person engrave, 
make or mend, or begin to engrave, make or mend, any plate, block, press 
or other tool, instrument or implement, or make or provide any paper or 
other materials, adapted and designed for the forging or making any false 
and counterfeit note, certificate, state bond, warrant or other instrument of 
public security for money or other property of this state or any other of the 
United States, or any bank bill, promissory note, draft or other evidence of 
debt issued or purporting to be issued by any corporation or company; and 
every person who has in his possession any such plate or block engraved 
in any part, or any press or other tool, instrument or implement, paper or 
other material, adapted and designed as aforesaid, with intent to use the 
same, or to cause or permit the same to be used, in forging or making any 
such false and forged certificates, notes, bonds, warrants, public securities 
or evidences of debt, shall be imprisoned in the penitentiary not more than 
five nor less than two years. [C.73, § 3924; R., § 4260; C 5 1 5 § 2633.] 

SEC. 4861. Counterfeiting coin. If any person forge or counterfeit 
any gold or silver coin, current by law or usage within this state, or if any 
person have in his possession at the same time five or more pieces of false 
money or coin counterfeited in the similitude of any gold or silver coin current 
as aforesaid, knowing the same to be false and counterfeit, and with intent 
to utter or pass the same as true, he shall be imprisoned in the penitentiary 
not more than ten nor less than one year. [C.73, § 3925; R., § 4261; C'51, 
§ 2634.] 

On the trial of an indictment under this bad if both counts refer to the same transac-
section it should be proved that the accused tion: State v. McPherson, 9-53. 
had in his possession " Ave or more pieces ' ' The possession, as contemplated here, may 
to make out the offense defined: State v. Pep- consist in having the counterfeit coin dépos
er,.11-347. ited in a secret place within the knowledge 

The word ' ' and, ' ' occurring inthesecond and control of the accused : State v. Washburn, 
line of this section, in the Code of '73, con- 11-245. 
strued to mean "o r , " and held, that either It is not necessary to charge that the coin 
of the acts described would constitute the was counterfeited in a similitude to the cur-
offense; also, that an indictment charging rent coin of the United States, or that it was 
both of them would charge but one offense, of any value: State v. Williams, 8-533. 
and would therefore not be open to the ob- The counterfeiting of coin of the United 
jection of duplicity: State v. Myers, 1CM48. States maybe punished under this section; 

So, if the counterfeiting and the having the jurisdiction of the federal courts over 
in possession with intent, etc., be charged in such offense is not exclusive: State v. Mc-
different counts, the indictment will not be Pherson, 9-53. 

SEC. 4862. Ut ter ing or having in possession counterfeit coin. Any 
person who has in his possession any number of pieces less than five of the 
counterfeit coin mentioned in the preceding section, knowing the same to be 
false or counterfeit, with intent to utter or pass the same as true; and any 
person who utters, passes or tenders in payment any false and counterfeit 
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coin, knowing the same to be false and counterfeit, shall be imprisoned in 
the penitentiary not exceeding eight years, or fined not more than five 
hundred dollars and imprisoned in the county jail not exceeding one year. 
[C.73, § 3926; E., § 4262; C'51, § 2635.] 

In an indictment for the uttering oí vision that no indictment shall be quashed 
counterfeit money the name of the person if an indictable offense is named therein 
injured must appear, if known, and if not does not apply to such defect: Buckley v. State, 
known such fact must be stated. The pro- 2 G. Gr., 162. 

SEC. 4863. Fraudulent alteration of instruments. If any person 
fraudulently connect together different parts of several genuine bank bills, 
notes or other instruments in writing, so as to produce one instrument; or 
alter any note or instrument in writing in a matter that is material, with 
intent to defraud, the'same shall be forgery in like manner as if such bill 
or note or other instrument had been forged and counterfeited. [C. 73, § 3927 ; 
E., § 4263; C.'51, §2636.] 

See notes to \ 4853. 

SEC. 4864. Affixing fictitious signatures. If any fictitious or pre
tended signature of an officer or agent of any corporation be fraudulently 
affixed to any instrument of writing purporting to be a note, draft or other 
evidence of debt issued by such corporation, with intent to utter or pass the 
same as true, it is a forgery, though no such person may ever have been an 
officer or agent of such corporation, nor such corporation have ever existed; 
and the person guilty thereof shall be imprisoned in the penitentiary not 
more than five years, or be fined not exceeding three hundred dollars and 
imprisoned in the county jail not more than one year. [C.73, § 3928; E., § 
4264; C.'51, §2637.] 

SEC. 4865. Obliteration of records or instruments. The total or 
partial erasure or obliteration of any record, process, certificate, deed, will, 
or any other instrument in writing mentioned in this chapter, with the 
intent to defraud, shall be deemed forgery, and the offender shall be 
imprisoned in the penitentiary not exceeding five years, or fined not exceed
ing five hundred dollars and imprisoned in the county jail not exceeding 
one year. [0.73, § 3929; E., § 4265; C. '51, § 2638.] 

This crime is not included in a lower de- destruction of an instrument while the former 
gree of the crime of forgery defined in \ 4853. consists in the false making of the instrment: 
This section relates to the partial or total State v. Kidd, 89-54. 

SEC. 4866. Second and third convictions. If any person, having 
been convicted of either of the offenses mentioned in the preceding section, 
be afterward convicted of a like offense, he shall be imprisoned in the peni
tentiary not more than ten nor less than three years. [C.73, §3930; E., 
§ 4266; C. '51, §2639.] 

SEC. 4867. Having instruments for counterfeiting. If any person 
cast, stamp, engrave, make or mend, or have in his possession any mould, 
die, press or other instrument or tool adapted and designed for the forging 
and counterfeiting of any coin before mentioned, with intent to use the 
same, or permit the same to be used, for that purpose, he shall be 
imprisoned in the penitentiary not more than five years, or be fined not 
exceeding one thousand dollars and imprisoned in the county jail not more 
than one year. [C. 73, § 3931; E., § 4267; C. '51, § 2640.] 

S E C 4868. Counterfeiting foreign coin. If any person forge or 
counterfeit any gold or silver coin of any foreign government or country, 
with intent to export the same to injure or defraud any such government or 
the citizens thereof, he shall be imprisoned in the penitentiary not exceed
ing ten years. [C. 73, § 3932; E., § 4268; C'51, § 2641.] 

SEC. 4869. Counterfeiting public seals. Every person who is con
victed of having forged, counterfeited, or falsely altered the great seal of 
the state; or the seal of any public office authorized by law; or the seal of 
any court, corporation, city or county; or who falsely makes, forges or 
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counterfeits any impression purporting to be the impression of any such 
seal, with intent to defraud, shall be imprisoned in the penitentiary not 
exceeding ten years. [C. '73, § 3933; R., § 4269; C. '51, § 2642.] 

SEC. 4870. Existence of corporation proved by reputa t ion. On 
the trial of any person for forging or counterfeiting any bill, note or other 
evidence of debt purporting to be issued by any incorporated company; or 
for uttering, passing or attempting to pass, or having in possession the same 
with intent to utter or pass, such bill, note or evidence of debt, it is not 
necessary to prove the incorporation by the charter or act thereof; but the 
same may be proved by general reputation, and persons of skill are compe
tent witnesses to prove that such bill, note or evidence of debt is forged or 
counterfeit. [C. 73, § 3934; R., § 4270; C. '51, § 2643.] 

This section is equally applicable to the person: State v. Barrett, 8-536; State v. New 
charge of falsely indorsing a note or bill, land, 7-242. 
etc. : State v. Pierce, 8-231. But if the incorporation of the bank in-

In an indictment for uttering and passing tended to be defrauded is mentioned, it must 
counterfeit bills, etc., it is not necessary to be proved as stated: State v. Newland, 7-242. 
charge an intent to defraud any particular But under this section proof of that fact 

by reputation is sufficient: Ibid. 

SEC. 4871. Counterfeiting brands or stamps. If any person, with 
intent to defraud, falsely make, forge or counterfeit any stamp or brand 
authorized by law to be affixed to any substance or thing whatever; or, 
knowing such stamp or brand to be counterfeit, use the same as genuine, 
with intent to defraud, he shall be imprisoned in the penitentiary not 
exceeding ten years. [C'73, § 3935; R., § 1911.] 

See also § 3032. 

CHAPTER 7. 

OF OFFENSES AGAINST PUBLIC JUSTICE. 

SECTION 4872. Per jury. If any person, on oath or affirmation law
fully administered, wilfully and corruptly swear or affirm falsely to any 
material matter in any proceeding in any court of justice, or before any offi
cer thereof, or before any tribunal or officer created by law, or in any pro
ceeding in regard to any matter or thing in or respecting which an oath or 
affirmation is or may be required or authorized by law, he is guilty of per
jury, and shall, if the perjury was committed on the trial of a capital crime, 
be imprisoned in the penitentiary for life or any term not less than ten years; 
and if committed in any other case, not more than ten years. [C'73, § 3936; 
R., § 4271; C.'51, §2644.] 

What constitutes: The matter falsely 
sworn to must be material, and its materi
ality must be established by the evidence, 
and cannot be left to presumption or infer
ence: State v. Aikens, 32-403. 

Where the issue under the evidence was 
as to whether on a certain date an act was or 
was not done, held, that the date was ma
terial and that false swearing as to the date 
would constitute perjury: State v. Sicafford, 
67 N. W., 284. 

Where the materiality of the false testi
mony depends upon a construction of the 
pleading in the case in which it was given, 
the question of materiality is for the court 
and not the jury: Ibid. 

Falsely swearing in an affidavit for con
tinuance that a witness is absent from the 
county will constitute perjury, and it cannot 

be said that the oath is not material to the 
issues in the case: <Síaíe v. Shupe, 16-36. 

Held, that a defendant, who, under Re
vision, \ 2742 (providing that a claim barred 
by the statute of limitations might be estab
lished by the testimony of the opposite 
party), was called by plaintiff as a witness 
for the purpose of establishing a claim by 
own testimony, and who testified falsely, 
might be punished for perjury: State v. 
Voght, 27-117. 

Under the provisions of the bankruptcy 
act requiring a schedule to be sworn to, and 
providing that false swearing should pre
vent the applicant's discharge, and also pro
viding that he might be examined, and for 
false swearing in such examination should 
be deemed guilty of perjury, held, that mere 
false swearing in the schedule would not 



§4872 
1928 

OFFENSES AGAINST PUBLIC JUSTICE. Tit. XXIV, Ch. 7. 

constitute perjury: United States v. Dickey, 
Mor., 412. 

Indictment: The materiality of the false 
testimony must be shown by averment in the 
indictment, but this may be done either by 
express averment or the statement of such 
facts as show its materiality: Si aie v. Cun
ningham, 66-94. 

In an indictment for perjury in making a 
false return to the assessor under oath, it 
must be averred, not only that certain prop
erty was withheld from the statement, but 
also that such property was assessable within 
the township within which the assessor was 
authorized to act: Ibid. 

Indictment for false statement in a sched
ule sworn to in a proceeding in bankruptcy 
should state wherein such statement is false 
and incorrect: United States v. Morgan, Mor., 
341. 

In an indictment for perjury it is not 
necessary nor usual to aver that the court 
trying the case in which the perjury was 
committed had jurisdiction of such acts. It 
is sufficient to aver that the issue was duly 
joined in such court which came on for trial 
in due form of law: Si aie v. Newton, 1 G. Gr., 
160. 

Under ? 5296 it is sufficient to set forth 
the substance of the offense charged and be
fore what court the oath was taken, averring 
such court to have full power to administer 
the same, etc.: Ibid. 

It is not essential that the indictment al
lege the testimony to have been given cor
ruptly if it is sufficiently charged that the 
testimony was wilful and intentionally given 
with the intent to have the court or magis
trate before whom it was given, act thereon: 
State v. Anderson, 92-764. 

An indictment charging perjury in testi
fying before a grand jury, and alleging that 
they were investigating a specified charge 
against a party named; that they had au
thority to investigate such charge, and that 
the matters sworn to by the defendant (par
ticularly stated and their falsity charged) 
were material in that investigation, held suf
ficient. It is not necessary in such a case to 
allege that the party charged with the of
fense under investigation by the grand jury 
was or was not guilty thereof: Siaie v. Schill, 
27-263. 

I t is sufficient to charge that defendant 
was duly sworn before a court having au
thority, etc., and it is not necessary to allege 
that the oath was administered by anyone: 
State v. O'Hagan, 38-504. 

But an indictment not averring that the 
court or person before whom the oath was 
taken had authority to administer the same 
is not sufficient: Siaie v. Nickerson, 46-447. 

An indictment for perjury is bad which 
alleges that the oath was administered by one 
not clothed with authority to administer it: 
State v. Phippen, 62-54. 

Therefore where the indictment charged 
that the oath was administered by a certain 
person as an officer, but at a time which by 
law was prior to the time when he was au
thorized to enter upon the discharge of his 
duties, held, that the indictment was subject 
to demurrer: Ibid. 

It is necessary to aver the jurisdiction and 
authority of the officer before whom the 
oath was taken to administer the oath, but 
this may be done by express averment that 
the officer had such right, or by setting out 
such facts as make it judicially appear. 
Under the averment that he was authorized 
and empowered by law to administer the 
oath, the facts essential to his jurisdiction 
and authority may be shown: Siaie v. Cun
ningham, 66-94. 

An indictment for perjury need not 
charge that the prisoner knew the falsity of 
the matter sworn to, unless the assignment 
of perjury is upon a statement of the accused ' 
as to his belief: State v. Raymond, 20-582. 

Variance: Where the indictment charged 
that defendant testified that he saw M. enter 
upon premises of "Jason P . " and "saw him 
"gett ing and carrying away" corn there
from, while the negative averment was that 
defendant did not see M. enter the premises 
of said ' ' Joseph P. ' ' nor see him ' ' gather and 
carry away " said corn, held, that the substi
tution of Joseph for Jason was clearly a cler
ical error, not affecting the substantial rights 
of the party, and that the effect of " gather " 
was, in the connection used, the equivalent of 
the word "get t ing:" Ibid. 

Knowledge : Under a statute defining per
jury as "wilfully and corruptly deposing, 
affirming or declaring any matter to be fact 
knowing the same to be false, or denying any 
matter to be fact knowing the same to be 
true," held, that an indictment was not suffi
cient which omitted to charge such knowl
edge: State v. Morse, 1 G. Gr., 503. 

I t should be clearly and distinctly averred 
in the indictment that defendant swore 
"falsely," that word being used in the stat
utory definition: State v. Nickerson, 46-447. 

An indictment for perjury which charged 
that defendant at a certain time testified to 
certain matters whereas he "did know" 
they were false, held, by fair construction, 
to charge knowledge at the time defendant 
testified and to be sufficient in that respect: 
State v. Wood, 17-18. 

Advice of counsel: In a prosecution for 
perjury, it being material to determine 
whether the testimony given was wilfully 
false, the fact that advice of counsel was 
taken by defendant as to the facts about 
which he testified is material: Siaie v. Mc-
Kinney, 42-205. 

Evidence: It is not necessary that there 
be two witnesses to the giving of testimony 
upon which the perjury is assigned, but only 
as to its falsity: State v. Wood, 17-18. 

The evidence of one witness as to the 
falsity of the matter sworn to, supported by 
evidence of strong corroborating circum
stances, is sufficient to warrant a conviction: 
State v. Raymond, 20-582. 

While the jury cannot consider any other 
perjury than that assigned in the indictment 
for the purpose of determining defendant's 
guilt as to such other perjury, yet when the 
evidence thereof is legitimately brought 
out, and relates to the subjectmatter of the 
perjury charged, it may be considered in 
determining defendant s corrupt intent: 
Ibid. 

A judgment of acquittal in the case in 
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which the alleged perjury was committed is tion as was involved in the trial of the case 
not admissible in evidence on a trial for per- in which the perjury is alleged to have been 
jury to show the guilt or innocence of the committed the judgment in the latter case 
defendant: State v. Cay wood, 65 N.W., 385. cannot be pleaded as res adjudicata in the 

Therefore even though the issue in the prosecution for perjury: Ibid. 
trial for perjury may involve the same ques-

SEC. 4873. Subornation. If any person procure another to commit 
perjury, he is guilty of subornation of perjury, and shall be punished as 
provided in the preceding section. [C'73, § 3937; R , § 4272; C. '51, § 2645.] 

SEC. 4874. Attempt to suborn. If any person endeavor to incite or 
procure another to commit perjury, though no perjury be committed, he 
shall be imprisoned in the penitentiary not more than five years, or be fined 
not exceeding five hundred dollars and imprisoned in the county jail not 
more than one year. [C. '73, § 3938; R., § 4273; C. '51, § 2646.] 

In a prosecution for inciting or procuring the falsity of the matter testified to: State v. 
another to commit perjury though no per- Waddle, 69 N.W., 279. 
jury be committed it is not necessary to show It is not necessary under this section that 
by the evidence of more than one witness there must be a case pending: Ibid. 

SEC. 4876. Bribery of public officers. If any person give, offer or 
promise to any executive or judicial officer or member of the general assem
bly, after his election or appointment, and either before or after he has been 
qualified or has taken his seat, any valuable consideration, gratuity, service 
or benefit whatever, with intent to influence his act, vote, opinion or judg
ment in any matter, question, cause or proceeding which may be pending, 
or which may legally come or be brought before him in his official capacity, 
he shall be imprisoned in the penitentiary not more than five years, or be 
fined not more than one thousand dollars and imprisoned in the county jail 
not more than one year. [C. 73, § 3939; R., § 4274; C. '51, § 2647.] 

SEC. 4878. Acceptance of bribes by officers. If any executive or 
judicial officer or member of the general assembly accept any valuable con
sideration, gratuity, service or benefit whatever, or any promise to make 
the same or to do any act beneficial to such officer or member, under the 
agreement or with the understanding that his vote, opinion, decision or 
judgment shall be given in any particular manner or upon any particular 
side of any question, cause or other proceeding which is or may by law be 
brought before him in his official capacity, or that in such capacity he will 
make any particular nomination or appointment, he shall be imprisoned in 
the penitentiary not more than ten years, or be fined not more than two 
thousand dollars and imprisoned in the county jail not more than one year. 
[C'73, § 3940; R., § 4275; C'51, § 2648.] 

An officer having possession of property curing the release of the property: State v. 
under a warrant may be guilty of receiving Potts, 78-656. 
bribes for using his official position in pro-

SEC. 4877. Disqualification. Every person who is convicted under 
either of the two preceding sections shall forever afterwards be disqualified 
from holding any office under the laws of the state. [C'73, § 3941; R., § 
4276; C'51, § 2649.] 

SEC. 4878. Corrupt solicitation of places of trust. If any person, 
directly or indirectly, give, offer or promise any valuable consideration or 
gratuity to any other person not being such officer as is mentioned in the 
preceding section, with intent to induce such person to procure for him by 
his interest, influence or any other means whatever any place of trust within 
this state, he shall be fined not exceeding three hundred dollars and impris
oned in the county jail not exceeding one year. [C'73, § 3942; R., § 4277; 
C'51, §2650.] 

SEC. 4879. Acceptance of reward, for securing. If any person, 
not being such officer as is referred to in the preceding sections of this 
chapter, accept and receive of another any valuable consideration or gratu
ity whatever as a reward for procuring, or attempting to procure, any office 
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or place of t rus t within the state for any person, he shall be fined not exceed
ing three hundred dollars and imprisoned in the county jail not exceeding 
one year. [0. '73, § 3943; R., § 4278; C. '51, § 2651.] 

S E C . 4 8 8 0 . Br ibery of jurors , referees, etc. If any person give, 
offer or promise any valuable consideration or gratui ty whatever to any one 
summoned, appointed or sworn as a juror, or appointed or chosen arbitrator, 
umpire or referee, or to any master in chancery, or appraiser of real or 
personal estate, or auditor, with intent to influence the opinion or decision 
of any such person in any matter, inquest or cause which may be pending 
or can legally come before him, or which he may be called on to decide in 
either of said capacities, he shall be imprisoned in the penitentiary not 
more than five years, or be fined not exceeding one thousand dollars and 
imprisoned in the county jail not more than one year. [C. '73, § 3944; R., § 
4279; C. '51, § 2652.] 

S E C . 4881. Acceptance of br ibes b y such persons. If any person 
summoned, appointed or sworn as a juror, or appointed arbitrator, umpire 
or referee, or master in chancery, or auditor, or appraiser, as aforesaid, 
take or receive any valuable consideration or gratui ty whatever, to give his 
verdict, award or report in favor of any part icular party, in a matter for 
the hearing or decision of which such person has been summoned, appointed 
or chosen as aforesaid, he shall be imprisoned in the penitentiary not more 
than ten years, or be fined not exceeding one thousand dollars and impris
oned in the county jail not exceeding one year. [C. '73, § 3945; R., § 4280; 
C ' 5 1 , §2653.] 

S E C . 4 8 8 2 . At tempt to corrupt such persons . If any person 
at tempt to improperly influence any juror in any civil or criminal action, or 
any one drawn, summoned, appointed or sworn as such juror, or any arbi
t ra tor or referee, in relation to any cause or matter pending in or to be 
brought before the court for which such juror has been drawn, summoned, 
appointed or sworn, or for the hearing and decision of which such arbitra
tor or referee has been chosen or appointed, he shall be fined not exceeding 
five hundred dollars, and imprisoned in the county jail not more than six 
months. [C.73, § 3946; R., § 4281; C. '51, § 2654.] 

S E C . 4 8 8 3 . Jurors act ing corrupt ly . If any person drawn, summoned 
or sworn as a juror make any promise or agreement to give a verdict for or 
against any person in any civil or criminal action, or corruptly receive any 
paper, evidence or information from any one in relation to any mat ter or 
cause for the trial of which he is sworn, without the authority of the court or 
officer before whom such cause or matter is then pending, he shall be fined 
not exceeding two hundred dollars, or imprisoned in the county jail not 
exceeding three months. [C. 73, § 3947; R., § 4287; C. '51, § 2655.] 

S E C . 4 8 8 4 . Sheriff or other officers r ece iv ing bribes. If any sheriff, 
deputy sheriff, coroner or constable, or any marshal, deputy marshal , police
man or police officer of any city or town, receive from a defendant, or other 
person, any money or other valuable thing as a consideration or inducement 
for omitting or delaying to arrest any defendant, or to carry him before a 
magistrate or to prison, or for postponing, delaying or neglecting the sale 
of proper ty on execution, or for omitting or delaying to perform any other 
duty pertaining to his office, he shall be fined not exceeding five hundred 
dollars, or imprisoned in the county jail not exceeding six months, or both 
fined and imprisoned, at the discretion of the court. [20 G. A., ch. 123; C. 
73, § 3948; R., § 4283; C. '51, § 2656.] 

The offense under this section of negotiat- his duty, will not constitute the crime of 
ing with a criminal for a bribe, for the omis- threatening to accuse under \ 4767: State v. 
sion on the part of the officer to discharge Pierce, 76-189. 

S E C . 4 8 8 6 . Accept ing re-ward for public duty . If any state, county, 
township, city, school or other municipal officer, not mentioned in this chap
ter, directly or indirectly accept any valuable consideration, gratui ty, serv
ice or benefit whatever, or the promise thereof, other than the compensation 
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allowed him by law, conditioned upon said officer's doing or performing any 
official act, casting an official vote, making or procuring the appointment of 
any person to a place of t rus t or profit, or using his official influence or 
authority to give or procure for any person public employment, or condi- / 
tioned upon said officer's refraining from doing or performing any of the ' 
foregoing acts or things, he shall be imprisoned in the penitentiary not 
exceeding two years, or in the county jail not exceeding one year, or fined 
in any sum not less than twenty nor more than three hundred dollars. [22 
G. A., ch. 83, § 1.] 

S E C . 4886 . Corruptly inf luencing publ icat ion. If any person, 
directly or indirectly, give, offer or promise, or conspire with others to give, 
offer or promise to any officer contemplated in the foregoing section any 
valuable consideration, gratui ty, service or benefit whatever, with a view 
or for the purpose of corruptly influencing said officer's official acts or votes, 
such person shall be imprisoned in the penitentiary not exceeding two 
years, or in the county jail not exceeding one year, or be fined in any sum 
not exceeding three hundred nor less than than twenty dollars. [Same, § 2.] 

S E C . 4887 . Refus ing to e x e c u t e process . If any officer authorized to 
serve process wilfully refuse to execute any lawful process to him directed, 
requiring him to apprehend or confine any person charged with or con
victed of any public oftense, or wilfully delay or omit to execute such pro
cess, whereby such person escape, he shall be imprisoned in the county jail 
not more than one year, or be fined not exceeding one thousand dollars, or 
both fined and imprisoned, at the discretion of the court. [C. '73, § 3949; R., 
§ 4284; C. '51, §2657.] 

S E C . 4 8 8 8 . Extor t ion . If any person corruptly and wilfully demand 
and receive of another, for performing any service or official duty for which 
the fee or compensation is established by law, any greater fee or compensa
tion than is allowed or provided for the same; or if any witness falsely and 
corruptly certify tha t as such he has traveled more mües or at tended more 
days than he has actually traveled or attended, he shall be fined not exceed
ing one hundred dollars for each offense, or imprisoned in the county jail 
not exceeding six months. [C. '73, § 3950; R., § 4285; C. '51, § 2658.] 

S E C . 4 8 8 9 . Compounding fe lonies i n v o l v i n g l ife impr i sonment . 
If any person, having knowledge of the commission of any offense punish
able with imprisonment in the penitentiary for life, take any money or val
uable consideration or gratui ty, or any promise therefor, upon an agreement 
or understanding, expressed or implied, to compound or conceal such offense, 
or not to prosecute the same, or not to give evidence thereof, he shal l be 
imprisoned in the penitentiary not more than six years, or be fined not 
exceeding one thousand dollars. [C'73, § 3951; R., § 4286; C. '51, § 2659.] 

See notes to next section. 

S E C . 4 8 9 0 . Compounding lesser fe lonies . If any person, having 
knowledge of the commission of any offense punishable by imprisonment 
in the penitentiary for a limited term of years, is guilty of the offense 
described in the preceding section, he shall be imprisoned in the county 
jail not more than one year, and be fined not exceeding four hundred 
dollars. [C. 73, § 3952; R., § 4287; C. '51, § 2660.] 

A contract entered into for the compound- it was also agreed that a civil notion by the-
ing of a felony is void, and the law will not prosecutrix for damages should be discon-
aft'ord either party thereto affirmative relief: tinued. Held, that the agreement for the 
Allison v. Hess, 28-388. And an instrument delivery of the note was void as against pub-
based upon an agreement not to prosecute lie policy, as tending to stifle the prosecu
tor a felony is void: Peed v. McKce, 42-689. tion of crime: Haines v. Lewis, 54-301. 

The defendant in a criminal prosecution, Evidence in a particular case held not suf-
being convicted, executed certain notes to ficient to show that a contract was entered 
the prosecuting witness and her attorney, to into for the purpose of compromising a 
be delivered if the prosecutrix should sign felony: Malli v. Willett, 57-705. 
an application for defendant's pardon, or if, If a person corruptly exacts a considera-
upon appeal and reversal of the case, defend- tion from another for an agreement not to 
ant should be acquitted or discharged. And prosecute, he is guilty under this section, 
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although he took such consideration for the mortgages were wholly without considera-
benefit of another: State v. Suthven, 58-121. tion and void, irrespective of whether the 

The fact that a person guilty of a crime offense of embezzlement had been committed 
under this and the following section is an or not: Smith v. Steely, 80-738. 
officer, coming within the provisions of $ A contract to waive civil and criminal 
4884, does not exempt him from the higher proceedings for seduction in consideration 
punishment prescribed in this section: Ibid, of certain payments of money and the con-

Where it appeared that notes and mort- veyance of real estate, held invalid in toto on 
gages were given by the parents of one who account of thé stipulation as to criminal 
was threatened with criminal prosecution proceedings, and no defense in a civil action: 
for embezzlement, held, that such notes and Baird v. Hoehner, 77-622. 

SEC. 4891. Suffering prisoner to escape. If any jailer or other 
officer voluntarily suffer any prisoner in custody upon a charge or con
viction of a felony punishable by imprisonment for life to escape, he shall 
be imprisoned in the penitentiary not more than ten years, nor less than 
one year. [C. 73, § 3953; R., § 4288; C. '51, § 2661.] 

SEC. 4892. Same. If any jailer or other officer voluntarily suffer any 
prisoner in his custody upon charge or conviction of any other felony to 
escape, he shall be imprisoned in the penitentiary not more than eight years, 
or be fined not more than one thousand dollars. [C. 73, § 3954; R., § 4289; 
C. '51, § 2662.] 

S E C 4893. Same. If any jailer or other officer suffer any prisoner in 
his custody upon charge or conviction of any public offense to escape, he 
shall be fined not exceeding one thousand dollars and be imprisoned in the 
penitentiary not exceeding five years. [C. 73, § 3955; R., § 4290; C'51, § 
2663.] 

SEC. 4894. Assisting prisoner to escape from prison. If any per
son by any means "whatever aid or assist any prisoner lawfully detained in 
the penitentiary, or in any jail or place of confinement, for any felony, in 
an attempt to escape, whether such escape be effected or not, or forcibly 
rescue any person held in legal custody upon any criminal charge, he shall 
be imprisoned in the penitentiary not exceeding ten years, or be fined not 
exceeding five hundred dollars and imprisoned in the county jail not 
exceeding one year. [C.73, § 3956; R., § 4291; C'51, § 2664.] 

SEC. 4896. Same. Every person who by any means whatever aids or 
assists any prisoner lawfully committed to any jail or place of confinement, 
charged with or convicted of any criminal offense other than a felony, in an 
attempt to escape, whether such escape be effected or not; or who conveys 
into such jail or place of confinement any disguise, instrument, arms or 
other things proper or useful to facilitate the escape of any prisoner so 
committed, whether such escape be effected or attempted or not, shall be 
imprisoned in the county jail not exceeding one year, or be fined not exceed
ing five hundred dollars, or be both fined and imprisoned, at the discretion of 
the court. [C. 73, § 3957; R., § 4292; C'51, § 2665.] 

SEC. 4896. Same from officer. Every person who aids or assists any 
prisoner in escaping, or attempting to escape, from the custody of any sheriff, 
deputy sheriff, marshal, constable or other officer or person who has the law
ful charge, with or without a warrant, of such prisoner upon any criminal 
charge, shall be fined not exceeding one thousand dollars and imprisoned 
in the penitentiary not exceeding five years. [26 G. A., ch. 88; C.73, § 3958; 
R., § 4293; C'51, § 2666.] 

Assisting a prisoner to escape from an within the meaning of this section. Whether 
officer having him in charge under a war- the prisoner had in fact threatened to corn-
rant issued by a magistrate under \ 5105, for mit the offense as charged in the warrant is 
threatening to commit a public offense, is immaterial: Síaíe v. Bates, 23-96. 

SEC. 4897. Prison breach.—escape. If any person confined in a peni
tentiary for any less period than for life breaks such prison and escapes 
therefrom, he shall be imprisoned in such penitentiary for a term not 
exceeding five years, to commence from and after the expiration of the 
original term of his imprisonment. [R., § 4294.] 
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SEC. 4898. Breaking jail—escape. If any person confined in a 
county jail upon any criminal charge, either before or after conviction for 
a criminal offense, break jail and escape therefrom, he shall be imprisoned 
in such jail not exceeding one year, and fined not exceeding three hundred 
dollars; but when such jail breaking occurs during incarceration after con
viction, or before trial for a criminal offense whereof he is afterwards con
victed, in either of such cases the sentence to commence from and after the 
expiration of the sentence upon the original charge. [26 G. A., ch. 106; 
C.73, § 3959; R , § 4295; G'51, § 2668.] 

SEC. 4899. Resisting execution of process. If any person knowingly 
and wilfully resist or oppose any officer of this state, or any person author
ized by law, in serving or attempting to execute any legal writ, rule, order or 
process whatsoever, or shall knowingly and wilfully resist any such officer 
in the discharge of his duties without such writ, rule, order or process, he 
shall be imprisoned in the county jail not exceeding one year, or be fined 
not exceeding one thousand nor less than fifty dollars, or be both fined and 
imprisoned, at the discretion of the court. [C. 73, § 3960; R , § 4269; C. '51, 
§ 2669.] 

I t is no defense that the process is hregu- to take such possession is a crime under this 
lar or defective, if it is one that the inagis- provision: State v. Rivers, 06-653. 
trate has authority to issue: State v. Foster, One who resists an officer in making ar-
10-435. rest of another cannot justify such resistance 

I t will be presumed that the officer was on the ground that the person to be arrested 
proceeding to execute the process in a proper was not guilty: Montgomery v. Sutton, 67-497. 
manner, and the indictment need not set The offense described in this section may 
forth the acts showing that he complied with be committed by knowingly and wilfully re-
the requisites of the statute: State v. Free- sisting an officer in the discharge of his 
man, 8-428. duties. Where the offense is described as 

The officers here contemplated are those resisting an officer while conveying a person 
only who are authorized to execute legal to jail in a proper manner, it is not necessary 
writs, orders, etc., and resistance to a road to state the name of the person the officer 
supervisor engaged in removing obstructions had under arrest: State v. Garrett, 80-589. 
from a public road in his district is not within The rightfulness of the arrest or the guilt 
this section: State v. Putnam, 35-561. of the party thus arrested cannot be inquired 

Under Revision, ? 4296, before its amend- into in the prosecution of the person thus 
ment, it was held that to resist a peace officer resisting the officer: Ibid. 
making an arrest without a warrant was not The fact that the person to be arrested 
an offense under this statute: State v. Lovell, draws a revolver and says he will shoot the 
23-304. officer before he will go with him constitutes 

A receiver properly appointed and di- a resistance of arrest. I t is sufficient that 
rected by the court to take possession of prop- there is an assault upon the officer which 
erty is an officer within the meaning of this prevents him from taking the accused into 
section, and resistance to him in an attempt custody: State v. Seery, 64 N. W., 631. 

SEC. 4900. Refusing to assist officer. If any person, being lawfully 
required by any sheriff, deputy sheriff, coroner, constable or other officer, wil
fully neglect or refuse to assist him in the execution of his office in any crim
inal case, or in any case of escape or rescue, he shall be imprisoned in the 
county jail not more than six months, or be fined not more than one hun
dred dollars. [C'73, § 3691; R , § 4297; C. '51, § 2670.] 

SEC. 4901. Falsely assuming to be officer. If a person falsely assume 
to be a judge, justice of the peace, magistrate, sheriff, deputy sheriff, cor
oner or constable, and take upon himself to act as such, or require any one 
to aid or assist him in any matter pertaining to the duty of any such officer, 
he shall be imprisoned in the county jail not more than one year, or be fined 
not exceeding three hundred dollars. [C. '73, § 3962; R., § 4298; C'51, § 2677.] 

Where a constable who was re-elected not falsely assuming to be an officer under 
proceeded to perform the duties of his office this section: State v. Bates, 23-96. 
without qualifying anew, held, that he was 

SEC. 4902. Exercising office without authority or under color. 
If any person take upon himself to exercise or officiate in any office or 
place of authority in this state without being legally authorized; or if any 
person, by color of his office, wilfully and corruptly oppress any person 
under pretense of acting in his official capacity, he shall be fined not exceed-
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ing one thousand dollars, or imprisoned in the county jail not more than 
one year, or be both fined and imprisoned. |~C. '73, § 3963; R., § 4299; C'51, 
§ 2672.] 

A constable may be guilty of the offense here defined: State v. Bevans, 37-178. 

SEC. 4903. Stirring up quarrels. If any judge, justice of the peace, 
clerk of any court, sheriff, coroner, constable, attorney or counselor at law, 
encourage, excite or stir up any action, quarrel or controversy between two 
or more persons, with intent to injure such persons, he shall be fined not 
exceeding five hundred dollars, and shall be answerable to the party injured 
in treble damages. [C. '73, § 3964; R., § 4300; C. '51, § 2673.] 

SEC. 4904. "Neglect of duty by public officers. When any duty is 
or shall be enjoined by law upon any public officer, or upon any person 
holding any public trust or employment, every wilful neglect to perform 
such duty, where no special provision has been made for the punishment of 
such delinquency, is a misdemeanor. [C. '73, § 3965 ; R., § 4301 ; C. '51, § 2674. ] 

SEC. 4906. Misdemeanors in general. When the performance of any 
act is prohibited by any statute, and no penalty for the violation of such 
statute is imposed, the doing of such act is a misdemeanor. [C. 73, § 3966; 
R., § 4302; C. '51, §2675.] 

SEC. 4906. Punishment. Every person who is convicted of a misde
meanor, the punishment of which is not otherwise prescribed by any 
statute of this state, shall be punished by imprisonment in the county jail 
not more than one year, or by fine not exceeding five hundred dollars, or by 
both such fine and imprisonment. [C. '73, § 3967; R., § 4303; C'51, § 2676.] 

SEC. 4907. False entries or returns by officer. If any public officer 
fraudulently make or give false entries, false returns, false certificates or 
false receipts, in cases where entries, returns, certificates or receipts are 
authorized by law, he shall be fined not exceeding one thousand dollars, or 
imprisoned in the penitentiary not exceeding five years, or both. [C. '73, § 
3968; R., §4304; C'51, §2677.] 

A county auditor who gives a false certifi- case of such payment a receipt and not a cér
cate of the receipt by the treasurer of acer- tiflcate: State v. Morse, 52-509. 
tain sum in payment of interest upon a school It is not necessary in charging this offense 
fund note is guilty under this section, al- to charge an intent to defraud any particular 
though the auditor is authorized to issue in person: Ibid. 

SEC. 4908. ' Oppression by officers. If any judge or other officer, by 
color of his office, wilfully and maliciously oppress any person under pre
tense of acting in his official capacity, he shall be fined not exceeding one 
thousand dollars, and imprisoned in the county jail not more than one year, 
and be liable to the injured party for any damage sustained by him in con
sequence thereof. [C. '73, § 3969; R., §§ 4305-6.] 

SEC. 4909. Officers failing to pay over fees. If any officer who by 
law is authorized to receive and required to pay over fees of office, or who 
is or may be authorized to impose or collect fines, shall fail, neglect or 
refuse to pay over, as prescribed by law, all such fees and fines, he shall be 
guilty of a misdemeanor, besides being liable in a civil action for the amount 
of fines and fees illegally withheld or appropriated. [C.'73, §3965; R., § 
4308.] 

SEC. 4910. Making false entries in relation to fees. If any officer 
who by law is authorized or required to keep a court docket, or who is 
required to keep an account of fees or fines, and pay over or in any way 
account for the same, shall in any manner falsify such docket or account, 
or shall fail, neglect or refuse to make an entry upon such docket, or account 
for such fees and fines as are required to be paid over, he shall be guilty of 
a misdemeanor. [C.73, §3971; R., §4309.] 

SEC. 4911. Officers misappropriating fees. Any officer who may be 
found guilty of the offense of appropriating to his own use fees of office or 
fines collected for violation of law, or of neglecting to pay over the same as 
prescribed by law, shall be removed from office by the court before or by 
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whom the offense may be tried and judgment or conviction had; and every 
person so found guilty shall be fined not exceeding three hundred nor less 
than ten dollars, or imprisoned in the county jail not exceeding one year, or 
be both fined and imprisoned, in the discretion of the court. [C'73, § 3972; 
R., §4310.] 

SEC. 4912. Notary public improperly acting. If any notary public 
exercise the duties of his office after the expiration of his commission, or 
when otherwise disqualified, or appends his official signature to documents 
when the parties have not appeared before him, he shall be guilty of a mis
demeanor, and fined not less than fifty dollars, and shall be removed from 
office by the governor. [C. 73, § 3975; R., § 210.] 

SEC. 4913. Failure to take official oath. If any officer or person wil
fully fails to take the oath required by law before entering on the discharge 
of the duties of any office, trust or station, or makes any contract which 
contemplates an expenditure in excess of the law under which he was 
elected or appointed, or fails to report to the proper officer, showing the ex
penditure of all public moneys with proper vouchers therefor, by the time 
required by law, he shall be fined not exceeding five thousand dollars, or 
imprisoned in the penitentiary not exceeding five years, or both, atthe dis
cretion of the court. [C'73, § 3976; R., §§ 216, 2184.] 

CHAPTER 8. 

OF OFFENSES AGAINST THE RIGHTS OF SUFFRAGE. 

SECTION 4914. Bribery of electors. Any person offering or giving s 
bribe to any elector for the purpose of influencing his vote at any election 
authorized by law, or any elector entitled to vote at such election receiving 
such bribe, shall be fined not exceeding five hundred dollars, or imprisoned 
in the county jail not exceeding one year, or both. [C. '73, § 3993; R., § 4333.] 

I t does not constitute bribery at an elec- A promise by a candidate to pay into the 
tion to relocate a county seat for persons in- public treasury, if elected, a part or all of 
terested in the location at a particular place his compensation, is an offer of a bribe to 
to agree to give certain facilities for the con- electors, and disqualifies the person making 
venience of the whole county, such as offer- it, if elected, for holding the office: Carroth-
ing a building for courts and officers, con- ers v. Bussell, 53-346. 
veying real estate to the county, paying Giving or offering a bribe to an elector is 
money toward the erection of a bridge, sub- a ground for contesting an election: See \ 
scribing toward a high school, etc.: Dishon 1198 and note. 
v. Smith, 10-212; Hawes v. Miller, 56-395. 

SEC. 4915. To refrain from voting—to work for candidate. If any 
person shall make an agreement with another to pay him any sum of money 
or other valuable thing in consideration that such other person shall refrain 
from voting at any election, or shall induce other qualified electors to 
refrain from voting, or that such other person shall perform any service or 
labor on any election day in the interest of any candidate for any office who is 
to be voted for at such election, or in the interest of any measure or political 
party, he shall be fined in any sum not less than fifty nor more than three 
hundred dollars, or be imprisoned in the county jail not exceeding nonets' 
days. [25 G. A., ch. 59, § 1.] 

SEC. 4916. Accepting. Any person who shall, in consideration of 
any sum of money or other valuable thing, agree to refrain from voting at 
any general or municipal election, or to induce or attempt to induce others 
to do so, or agree to perform on election day any service in the interest of 
any candidate, party or measure in consideration of any money or other val
uable thing, or who shall accept any money or other valuable thing for such 
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services performed in the interest of any candidate, political party or meas
ure, shall be punished as provided in the preceding section. [Same, § 2.] 

SEC. 4917. Contracts to convey voters . Nothing in the two preced
ing sections shall be so construed as to punish individuals or committees 
of any political party for making contracts in good faith for the conveyance 
of voters to and from polling places and the payment of any reasonable 
compensation for such service. [Same, § 3.] 

SEC. 4918. Vot ing more than once. If any elector unlawfully vote 
more than once at any election which may be held by virtue of any law of 
this state, he shall be fined not exceeding two hundred dollars, or be impris
oned in the county jail not exceeding one year. [C.73, § 3994; E., § 4334; 
0. '51, § 2692.] 

SEC. 4919. When not qualified. If any person, knowing himself not 
to be qualified, vote at any election authorized by law, he shall be fined not 
exceeding two hundred dollars, or be imprisoned in the county jail not 
exceeding six months. [C. 73, § 3995; E., § 4335; C'51, § 2693.] 

In an indictment for this offense it is not the manner in which defendant was disqual-
necessary to show that the election was held ified: State v. Douglass, 7-413. 
by the proper and legal officers, or to state 

SEC. 4920. Residence in county. If any person go or come into any 
county of this state, and vote in such county, not being a resident thereof, 
he shall be fined not exceeding two hundred dollars, or be imprisoned in 
the county jail not exceeding one year. [C.73, § 3996; E., § 4336; C. '51, § 
2694.] 

SEC. 4921. Residence in state. If any person wilfully vote who has not 
been a resident of this state for six months next preceding the election, or 
who, at the time of the election, is not twenty-one years of age, or who is not 
a citizen of the United States, or who is not qualified, by reason of other dis
ability, to vote at the place where and time when the vote is to be given, he 
shall be fined in a sum not exceeding three hundred dollars, or imprisoned 
in the county jail not exceeding one year. [C.73, § 3997; R., § 4337; C'51, 
§ 2695.] 

I t is no defense under this section that section, and it is not necessary to charge or 
defendant consulted others (not persons prove that accused voted for or against any 
learned in the law) as to his right to vote, one. The casting of a ballot being proved, 
and was advised that he was qualified: State it would be presumed that it designated the 
v. SheeUy, 15-404. name of some person for some office: State v. 

Voting in a township other than that of Minnick, 15-123. 
the voter's residence is an offense under this 

SEC. 4922. Counseling to vote when not qualified. If any person 
procure, aid, assist, counsel or advise another to give his vote, knowing that 
such person is disqualified, he shall be fined not exceeding five hundred nor 
less than fifty dollars, and be imprisoned in the county jail not exceeding 
one year. [C.73, § 3998; E., § 4338; C'51, § 2696.] 

SEC. 4923. Deceiving voter as to ballot. If any judge or clerk of 
election furnish an elector with a ticket or ballot, informing him that it con
tains a name or names different from those which are written or printed 
therein, with an intent to induce him to vote contrary to his inclination, or 
fraudulently or deceitfully change a ballot of any elector, by which such 
elector is deprived of voting for such candidate or person as he intended, 
he shall be imprisoned in the county jail not exceeding two years, and be 
fined not exceeding one thousand dollars nor less than one hundred dollars. 
[C.73, § 3999; E., g 4339; C. '51, § 2697.] 

SEC. 4924. Prevent ing from vot ing by force or threa ts . If any 
person unlawfully and by force, or threats of force, prevent, or endeavor to 
prevent, an elector from giving his vote at any public election, he shall be 
imprisoned in the county jail not exceeding six months, and fined not more 
than two hundred dollars. [C. 73, § 4000; E., § 4340; C. '51, § 2698.] 
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SEC. 4926. Bribing clerks, judges, etc. If any person give or offer 
a bribe to any judge, clerk or canvasser of any election authorized by law, 
or any executive officer attending the same, as a consideration for some act 
done or omitted to be done contrary to his official duty in relation to such 
election, he shall be fined not exceeding seven hundred dollars, and impris
oned in the county jail not exceeding one year. [C. 73, § 4001; R., § 4341; 
C'51, §2699.] 

SEC. 4926. Procuring vote by influence or threats. If any person 
procure, or endeavor to procure, the vote of any elector, or the influence of 
any person over other electors, at any election, for himself, or for or against 
any candidate, by means of violence, threats of violence, or threats of with
drawing custom or dealing in business or trade, or enforcing the payment 
of debts, or bringing any civil or criminal action, or any other threat of 
injury to be inflicted by him or by his means, he shall be fined not exceeding 
five hundred dollars, or imprisoned in the county jail not more than one 
year. [0.73, § 4002; R., § 4342; C'51, § 2700.] 

SEC. 4927. Judges or clerks making false entries, etc. If any judge 
or clerk of any election authorized by law knowingly make or consent to 
any false entry on the list of voters or poll-books; or put into the ballot box, 
or permit to be so put in, any ballot not given by a voter; or take out of such 
box, or permit to be so taken out, any ballot deposited therein, except in 
the manner prescribed by law; or by any other act or omission designedly 
destroy or change the ballots given by the electors, he shall be fined not 
exceeding one thousand dollars, and imprisoned in the penitentiary not 
exceeding five years. [C. 73, § 4003; R., § 4343; C'51, § 2701.] 

SEC. 4928. Illegally receiving or rejecting votes. When any one 
who offers to vote at any election is objected to by an elector as a person 
not possessing the requisite qualifications, if any judge of such election 
unlawfully permit him to vote without producing proof of such qualification 
in the manner directed by law, or if any such judge wilfully refuse the vote 
of any person who complies with the requisites prescribed by law to prove 
his qualifications, he shall be fined not more than two hundred nor less 
than twenty dollars, or be imprisoned in the county jail not exceeding six 
months. [C. 73, § 4004; R., § 4344; C'51, § 2702.] 

SEC. 4929. Misconduct to avoid election. If any judge, clerk or 
executive officer designedly omit to do any official act required by law, or 
designedly do any illegal act, in relation to any public election, by which 
act or omission the votes taken at any such election in any city, town, pre
cinct, township or district be lost, or the electors thei'eof be deprived of their 
suffrage at such election, or designedly do any act which renders such elec
tion void, he shall be fined not less than one hundred nor more than one 
thousand dollars, or imprisoned in the county jail not more than one year, 
or both. [C. 73, § 4005; R., § 4345; C. '51, § 2703.] 

SEC. 4930. Not returning poll-books. If any judge, clerk or messen
ger, after having been deputed by the judges of the election to carry the 
poll-books of such election to the place where by law they are to be can
vassed, wilfully or negligently fail to deliver them within the time pre
scribed by law, safe, with the seal unbroken, he shall, for every such offense, 
be fined not more than five hundred nor less than fifty dollars. [C. 73, § 
4006; R., § 4346; C. '51, § 2704.] 

SEC. 4931. Improper registry. Any person who causes his name to 
be registered, knowing that he is not or will not become a qualified voter in 
the precinct where his name is registered previous to the next election, 
or who shall wrongfully personate any registered voter, and any person 
causing, or aiding or abetting any person in either of said acts, shall be, 
for each offense, imprisoned in the penitentiary not less than one year. [C. 
73 , § 4007.] 

122 
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CHAPTER 9. 

OP OFFENSES AGAINST CHASTITY, MORALITY AND DECENCY. 

SECTION 4932. Adul te ry . Every person who commits adultery shall 
"be imprisoned in the penitentiary not more than three years, or be fined not 
exceeding three hundred dollars and imprisonment in the county jail not 
exceeding one year; and when the crime is committed between parties only 
one of whom is married, both shall be punished. No prosecution therefor 
can be commenced except on the complaint of the husband or wife. [C. '73, 
§ 4008; R., § 4347; C'51, § 2705.] 

Public offense: The offense here de
scribed is a public offense, and the breaking 
or entering of a dwelling in the nighttime 
for the purpose of committing it is punish
able as an offense against the public: Síaíe v. 
Corliss, 85-18. 

Void divorce: Where a decree of divorce 
is void for want of jurisdiction it will not bar 
a proseeution for adultory: State v. Fleak, 
54-429. y % ^ 7 7 | 

Where aihusband procured a divorce and 
remarried, but subsequently the decree of 
divorce was set aside and declared void at 
the suit of the wife [see title XX, ch. 1] on 
the ground that it was procured by fraud, 
held, that the divorce was no defense in a 
prosecution for adultery committed in co
habiting with the second wife: State v. Whit-
comb, 52-85. A V / | 7 f| 

An erroneWïs ftèllff cff titeValidity of a 
divorce will not constitute a defense in a 
prosecution for adultery committed in a 
second marriage: Ibid. 

Connection by force: The act may consti
tute adultery as to the man, although as to 
the woman it is effected by force and against 
her will: State v. Donovan, 61-278; State v. 
Henderson, 84-161. 

To constitute adultery on the part of the 
man the consent of the woman need not be 
established. If willingly done on his part 
the crime is complete: State v.Sanders, 30-582. 

Commencement of prosecution by hus
band or -wife: It is sufficient if the prosecu
tion is commenced by the husband or wife. I t 
may be continued without further co-opera
tion on the part of such party: State v. Baldy, 
17-39. 

Where the wife instituted the proceed
ings before an examining magistrate, in 
which the defendant was held to answer, but 
did not appear before the grand jury or 
otherwise in the further prosecution of the 
case, held, that the prosecution was suffi
ciently commenced upon the complaint of the 
wife: State v. Dingee, 17-232. 

An unmarried person may be guilty of the 
crime of adultery, and complaint against 
such person may be made by the husband or 
wife of the married party, although such 
married party is not prosecuted: State v. 
Wilson, 22-364; State v. Mohan, 81-121. 

The fact that the husband of the defend
ant prosecuted for adultery has before ap
pearing before the grand jury to testify 
been divorced from the defendant will not 
prevent the prosecution of the case on his 
complaint: State v. Bussell, 90-569. 

I t seems that where the party charged 

was married at the time of the commission 
of the offense the prosecution can be only on 
the complaint of the husband or wife of such 
party and not on the complaint of the hus
band or wife of the other party with whom 
the crime was committed if such other party 
is married: State v. Oden, 69 N. W., 270. 

But the subsequent marriage of defend
ant before the commencement of the prose
cution will not affect the case: Ibid. 

The appearance of the wife before the 
grand jury, in response to a subpoena, and 
giving testimony against the husband with
out intending to prefer a charge, but sup
posing she was required to do so, would not 
constitute a complaint by the wife: State v. 
Donovan, 61-278; State v. -Stout, 71-343. 

The prosecution may be sufficiently com
menced by the husband or wife, either by 
making complaint before the grand jury or 
by filing a preliminary information before a 
magistrate. If commenced by filing infor
mation it is not necessary that the husband 
or wife appear further in the proceedings. 
It is not necessary that the name of the hus
band or wife be indorsed on the indictment 
as private prosecutor: State v. Briggs, 68-416. 

The words "husband or wife," as used in 
this section, refer to and mean the spouse of 
the person charged with the offense: Bush v. 
Workman, 64-205. 

When the indictment does not show that 
the complaint is made by the husband or wife 
of the defendant it will not be presumed that 
such defendant is married unless that fact 
appears on the face of the indictment, and 
therefore, the fact not appearing, the indict
ment is not open to demurrer on that ground. 
The objection in such case is a matter of de
fense which defendant must prove in order 
to take advantage of it: State v. Malum, 81-
121. 

An averment in the indictment that the 
prosecution was commenced by the husband 
or wife is not conclusive, and, if not so com
menced, advantage of that fact maybe taken 
by defendant: State v. Both, 17-336. 

It is essential that the state prove that the 
prosecution was so commenced. An aver
ment", in the indictment will not be presump
tive proof thereof: State v. Henke, 58-457. 

The provision forbidding prosecution ex
cept on complaint of the husband or wife 
does not prescribe an element of the crime 
but simply limits the authority of the court 
to punish the crime in certain cases, and evi
dence that the prosecution was in fact com
menced by the husband or wife may be in
troduced, though no averment of that fact is 
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found in the indictment: State v. Maas, 83-
469; State v. Andrews, 64 N.W., 404. 

The allegation that the prosecution was 
so commenced must be proven by the state 
like other material averments of the indict
ment, and is to be determined by the jury 
upon the evidence given at the trial, and not 
by the court on affidavits upon a motion to 
dismiss the prosecution: State v. Briggs, 68-
416. 

The fact that the prosecution is com
menced by the husband or wife does not 
enter into or constitute any of the facts which 
go to make up the crime, and therefore, 
although such fact must be proven, it is not 
necessary that it be established beyond a 
reasonable doubt: State v. Donovan, 61-278. 

Failure to instruct the jury as to the ne
cessity of the prosecution being so com
menced is not error, where that fact appears 
without dispute in the evidence and such in
struction is not asked by the defendant: State 
v. Hazen, 39-648. 

Indictment: As any act of adultery com
mitted between the parties within the statu
tory period of limitation might be proven 
under an indictment charging one such act, 
the allegation in the indictment of other 
acts committed on divers other days may be 
rejected as surplusage, and the indictment 
will not be bad: State v. Briggs, 68-416. 

The better practice is to indict the parties 
guilty of adultery separately, although they 
may be indicted jointly: State v. Bingee, 17-
232. 

The name of the woman with whom the 
adultery was committed may be charged as 
to the grand jurv unknown if that is the fact: 
State v. Han, 90-534. 

Evidence: The provision that the prose
cution can be commenced only by the hus
band or wife leads to the inference that the 
offense is a crime by the husband or wife 
against the other rather than against society 
in general, and upon such prosecution the 
one may be a witness against the other under 
\ 4606: State v. Bennett, 31-24; State v. Hazen, 
39-648. 

In a prosecution for adultery, record proof 
of marriage is not indispensable. It may be 
established by the testimony of the husband 
or wife: State v. Wilson, 22-364. 

Admissions of defendant as to the fact of 
marriage, when voluntary, and not of the 
character of confessions exacted by improper 

inducements, are admissible as evidence of 
the marriage: State v. Sanders, 30-682. 

Admissions of the woman with whom the 
husband is charged to have committed ther»-~' 
crime are not competent evidence: State v. 
McOuire, 50-153. 

The provisions of \ 5319, as to the pre
sumption arising from absence, in the case of 
a prosecution for bigamy, do not apply as 
against a defendant in a prosecution for adul
tery to establish the validity of his marriage 
with a wife who had previously been married: 
State v. Henke, 58-457. 

Different acts: Where but one act of adul
tery is charged and evidence as to different 
acts is introduced, but the prosecution after 
the close of the evidence elects to rely upon 
one particular act referred to in the evidence, 
such election withdraws from the jury the 
evidence as to the other acts and cures any 
errors which may have been committed in 
admitting evidence with reference thereto: 
State v. Donovan, 61-278. «-

Evidence of other acts of adultery com
mitted between the same parties prior to the 
statutory period of limitation or in another 
county than that in which the indictment is 
found are admissible to show the disposition 
of the parties, and may be taken, in connec
tion with opportunity to commit the crime 
within the statutory period and within the 
jurisdiction of the court, as evidence that 
the crime was then committed: Slate v. 
Briggs, 68^16. 

Where an instruction limited the jury in 
their inquiry as "to the guilt of defendant to 
the act alleged to have occurred on the date 
named in the indictment, but allowed them 
to convict if they found that act to have been 
committed at any time within the statutory 
period, held, that there was no error of which 
the defendant could complain: State v. Hen
derson, 84-161. 

Evidence of acts of adulterous intercourse 
subsequent to that relied on is not admissible: 
State v. Oden, 69 N. W., 270. 

Subsequent relations between the parties 
may be shown as tending to show adulterous 
intent on the previous occasion: State v. Me-
cum, 64N.W., 286. 

Evidence that defendant, a married man, 
occupied a room during the night with a _ 
woman not his wife is sufficient evidence to 
show adultery: State v. Ean, 90-534. 

As to evidence of adultery in actions for 
divorce, see notes to g 3174. 

SEC. 4933. Bigamy. If any person who has a former husband or wife 
living marry another person, or continue to cohabit with such second hus
band or wife, he or she, except in the cases mentioned in the following sec
tion, is guilty of bigamy, and shall be imprisoned in the penitentiary not 
more than five years, or be fined not exceeding five hundred dollars and 
imprisoned in the county jail not more than one year. 
§ 4348; C.'51, §2706.] 

Continuing- to cohabit within the state 
after a bigamous marriage is a crime under 
this section, whether the marriage was con
summated within or without the state: State 
v. Sloan, 55-217; State v. Nadal, 69-478. 

Defendant may be prosecuted for contin
uing to cohabit within the state, although a 
prosecution for the bigamous marriage is 
barred: State v. Sloan, 55-217. 

[C.73, §4009;R. 

Venue: The prosecution may be had in 
any county where the defendant unlawfully 
cohabits with the second wife, although the 
marriage was consummated in another 
county: State v. Hughes, 58-165. 

Indictment: An indictment for this crime, 
stating that the date of the lawful mar
riage was to the grand jury unknown, that 
it took place in Illinois, and that at the time 
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of the second marriage the former marriage 
relation still existed, ¡held sufficient as against 
the objections, first, that it did not state the 
date of the first marriage; second, that it 
did not state that such marriage was lawful 
and valid by the laws of Illinois: third, that 
it did not appear that the lawful wife was 
still living at the date of the second mar
riage: Ibid. 

An indictment under this section need 
not negative the exceptions contained in the 
next section: State v. Williams, 20-98. 

Evidence: The testimony of a witness 
who saw the marriage is sufficient without 
record evidence thereof: Ibid.; State v. 
Hughes, 58-165. 

While admissions of marriage or cohabi
tation will not authorize conviction, yet 
when the evidence shows a long recognition 
by defendant of the woman as his wife, and 
actual marriage, proof of admission of mar
riage and cohabitation may be shown: jSíaíe 
v. Nadal, 69-478. 

The testimony of either husband or wife, 
together with proof of continued cohabita
tion as husband and wife, raises such a pre
sumption of an actual legal fact as to make 
it incumbent upon the defendant to rebut 
such presumption: Ibid. 

prosecution for cohabiting in this 

state after a void marriage in another state, 
it is not necessary to prove the marriage to 
have been in accordance with the laws of 
such state, if it would have been sufficient 
under the laws of this state, there being no 
evidence that the laws of such state are dif
ferent from those of this state: Ibid. 

Under an indictment alleging the cele
bration of the void marriage at a particular 
place, evidence will be sufficient which 
shows the celebration of the marriage any
where within the same state: Ibid. 

In a prosecution for cohabiting with a 
second wife, evidence of the bigamous mar
riage in another county is proper, not to 
show a crime in that county, but to fix the 
nature of the subsequent cohabitation: State 
v. Hughes, 58-165. 

It seems that the fact that defendant acted 
under reputable legal advice in contracting 
the second marriage would be no defense: 
Ibid. 

The crime is one by the husband or wife 
against the other within the scope of \ 4606, 
allowing the husband or wife to be a witness 
against the other: State v. Sloan, 55-217; State 
Hughes, 58-165. 

In a prosecution for bigamy, evidence of 
lewdness on the part of the injured party is 
incompetent: State v. Nadcd, 69-478. In a 

SEC. 4934. Exceptions. The provisions of the preceding section do 
not extend to any person whose husband or wife has continually remained 
beyond seas, or who has voluntarily withdrawn from the other and remained 
absent, for the space of three years together, the party marrying again not 
knowing the other to be living within that time; nor to any person who has 
good reason to believe such husband or wife to be dead; nor to any 
person who has been legally divorced from the bonds of matrimony. [C'73, 
§4010; R., §4349; C'51, §2707.] 

The provisions of this section, as to pre- adultery, to establish the validity of his mar-
sumption arising from absence, do not apply riage with a woman who had previously been 
as against a defendant, in a prosecution for married: State v. Henke, 58-457. 

SEC. 4935. Knowingly marrying husband or wife of another. 
Every unmarried person who knowingly marries the husband or wife of 
another, when such husband or wife is guilty of bigamy thereby, shall be 
imprisoned in the penitentiary not exceeding three years, or be fined not 
more than three hundred dollars and imprisoned in the county jail not 
exceeding one year. [C. 73, § 4011; R., § 4350; C'51, § 2708.] 

SEC. 4936. Incest. If any man marry his father's sister, mother's 
sister, father's widow, wife's mother, daughter, wife's daughter, son's 
widow, sister, son's daughter, daughter's daughter, son's son's widow, 
daughter's son's widow, brother's daughter or sister's daughter; or if any 
woman marry her father's brother, mother's brother, mother's husband, 
husband's father, son, husband's son, daughter's husband, brother, son's 
son, daughter's son, son's daughter's husband, daughter's daughter's hus
band, brother's son or sister's son; or if any person, being within the degrees 
of consanguinity or affinity in which marriages are prohibited by this sec
tion, carnally know each other, they shall be guilty of incest, and imprisoned 
in the penitentiary not exceeding ten years nor less than one year. [C'73, 
§4030; R., §§4337-9.] 

The marriage of persons sustaining to each 
other any of the degrees of relationship here 
specified is incest. Carnal knowledge in 
such case need not be alleged or shown: 
State i". Schaunhurst, 34-547. 

The words brother and sister, as here 

used, refer to illegitimate as well as legiti
mate children of the same parents: Ibid. 

The offense of rape may also constitute 
the offense of incest if the connection is had 
with a female within the prohibited degrees 
of relationship. It is not necessary that the 
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female should be a consenting party: State v. 
Chambers, 87-1; and see notes to 1 4932. But 
contra, State v. Thomas, 53-214. 

I t is sufficient to constitute the crime that 
defendant had carnal knowledge of the other 
party to the illicit relation,'and it is not 
necessary to charge that the parties had car
nal knowledge of each other: State v. Hurcl, 
70N.W.,613. 

This offense on the part of the husband is 
a crime against the wife in such sense as to 
make her a competent witness against him: 
J bid. 

Even though the act constitutes rape on 
the part of the defendant, it may also consti

tute incest as to him, that is incest may be 
an included crime in rape: Ibid. 

The register of marriages is sufficient 
evidence of the incestuous marriage (g 314G): 
State v. Schaunhurst, 34-547. 

Admissions and deblarations of the par
ties are also admissible to show the fact of 
marriage: Ibid. 

The female is not an accomplice, where 
she does not consent, in such sense that cor
roboration of her testimony is required under 
2 5489: State v. Chambers, 87-1. 

That corroboration of the testimony of 
prosecutrix is not required in such, cases, see 
15488. 

SEC. 4937. Sodomy. Any person who shall commit sodomy, shall be 
imprisoned in the penitentiary not more than ten years nor less than one 
year. [24 G. A., ch. 39.] 

SEC. 4938. Lewdness—indecent exposure. If any man and woman 
not being married to each other, lewdly and viciously associate and cohabit 
together, or if any man or woman, married or unmarried, is guilty of open 
and gross lewdness, and designedly makes an open and indecent or obscene 
exposure of his or her person, or of the person of another, every such per
son shall be imprisoned in the county jail not exceeding six months, or be 
fined not exceeding two hundred dollars. [C.73, § 4012; R , § 4351; C. '51, 
§ 2709.] 

Acts of private incontinence are not suffi
cient to constitute the offense here described: 
State v. Marvin, 12-499. 

An indictment under this section should 
charge that the parties were not married to 
each other: State v. Cliiwh, 8-401. 

Evidence that defendant in a prosecution 
for lewdness had a wife and children whom 
he had deserted, held admissible: State v. 
Lyon, 10-340. 

Occasional acts of sexual intercourse in a 
secret manner between parties living in the 
relationship of master and servant may not 
be sufficient alone to constitute the crime of 
lewdness. But such acts and the birth of a 
child may be shown as tending with other 
circumstances to prove that the parties were 
in fact living together as husband and wife: 
State v. Kirkpatrick, 63-554. 

In a prosecution for keeping a house of 
ill fame where the charge given by the court 
to the jury defined lewdness as the "irregu
lar indulgence of the animal desires,'' lield, 

SEC. 4939. Keeping house of ill fame. If any person keeps a house 
of ill fame, resorted to for the purpose of prostitution or lewdness, such 
person shall be imprisoned in the penitentiary not less than six months nor 
more than five years. [20 G. A., ch. 142, § 1; C.73, § 4013; R , § 4352; C. 
'51, § 2710.] 

that while the word "unlawful" instead of 
"irregular" would have been a more correct 
definition, yet the charge was not mislead
ing or prejudicial to defendant: State v. 
Toombs, 79-741. 

Where parties are jointly indicted for 
lewdly cohabiting together, declarations of 
one not made in the presence of the other 
may be shown as against the defendant 
making them, the jury being properly cau
tioned not to consider such evidence as 
against the other defendant. While in such 
case the guilt of one is inconsistent with the 
innocence of the other, yet the testimony 
may be sufficient to convict one and not the 
other: State v. Miller, 81-72. 

Evidence of other similar acts by the 
same person is admissible to show that the 
act was designedly done and evidence of an 
indecent proposal to a woman in whose pres
ence the exposure is made is also admissible 
for the same purpose: State v. Slice, 88-27. 

Wha t constitutes prostitution: It is for 
the jury to say what acts are, under the cir
cumstances, sufficient to render a person a 
prostitute, and it is not for the court to in
struct as to what sexual intercourse is or is 
not suliicient to establish the fact: State v. 
Rife, 50-431. 

Prostitution implies indiscriminate sex
ual intercourse on the part of a woman 
which she invites or solicits, without regard 
to whether it be for gain or not: State v. 
Clark, 78-192. 

Evidence in a particular case, held suffi

cient to support a verdict for keeping a house 
of ill fame: Ibid. 

Keeping house of ill fame: An indictr 
ment against a person for keeping a house of 
ill fame is sufficient if it charges the offense 
as committed within the county. The house 
need not be more specifically described: 
State v. Shaw, 35-575. 

The statute does not require that the 
place be used habitually or for any length of 
time for the prohibited purposes in order to 
constitute the offense: State v. Lee, 80-75. 

It is not necessary to show that the place 
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has a bad reputation: if it is shown that it is 
a place resorted to for the purpose of prosti
tution or lewdness, and that it is kept by de
fendant, it is sufficient: Ibid. 

The term "house of ill fame" is synony
mous with "bawdy-house," having no refer
ence to the fame of the place, or its reputa
tion, but only to the purpose for which it is 
used: Ibid. 

If the facts constituting an offense under 
this section be properly charged in the in
dictment, the fact that the term nuisance is 
used to designate it will not invalidate the 
indictment nor make it an indictment for the 
offense defined in \ 5080: State v. Shaw, 35-
575. 

The defense here defined is distinct from 
that defined in I 5080, in that, in the latter 
case, it must be " to the disturbance of oth
ers: " State v. Odell, 42-75: State v. Alderman, 
40-375. 

An indictment which charged that de
fendant kept a house of ill fame resorted to 
for purposes of prostitution or lewdness, held 
to charge but one offense, and therefore not 
void for duplicity: State v. Toombs, 79-741. 

In a prosecution for keeping a house of ill 
fame, evidence as to conversation of women 
resorting to the house, though such conver
sation was not in the presence of defendant, 
is admissible, as showing the character of 
the women: Ibid. 

And where it is shown that lewd women 
made a certain house a place of resort, and 
men of licentious repute visited the place, 
the evidence of the bad reputation of the 
house is sufficient to sustain a verdict of 
keeping a house of ill fame: Ibid. 

Evidence that the owner of a house kept 
as a house of ill fame by the tenant was in the 

habit of spending a part of his time there, 
held insufficient to show that such owner was 

f uilty as a keeper of such house: State v. 
'earsall, 43-630. 

Instructions to the effect that evidence 
showing that defendant was keeping a house 
and using it as his own, and exercising such 
control over it as men usually have over 
their own houses, will authorize the jury to 
find that defendant kept the house, and that 
the jury might find that defendant had 
knowledge of the character of the house and 
assented thereto, from the publicity of the 
lewd conduct carried on there and the public 
reports of its ill fame, and his knowledge of 
such reports, as well as his personal conduct 
and his conversation with inmates and vis
itors, lield proper: State v. Wells, 46-662. 

A previous conviction under an indict
ment charging only an offense under \ 5080 
will not warrant a sentence, on conviction 
under this section as it stood before amend
ment, of imprisonment in the penitentiary 
for a second conviction: State v. Holmes, 56-
588. 

The character of the house and of those 
frequenting it may be fixed by reputation, 
but the fact that defendant is the keeper of 
such a house cannot be proven by evidence 
of common reputation as to his character: 
State v. Hand, 7-411. 

Where a husband is indicted for keeping 
a house of ill fame evidence of acts of pros
titution on the part of his wife living with 
him with his knowledge is sufficient to es
tablish the crime: State v. Young, 65 N. W., 
160. 

As to keeping of house of ill fame being 
a nuisance, see \ 5080 and notes. 

SEC. 4940. Terminating lease. When a tenant, or any one claiming 
under him, is convicted of keeping a house of ill fame, the landlord of the 
premises may terminate the lease therefor, and recover possession thereof 
in the manner provided in case of violation of the provisions of the chapter 
upon intoxicating liquors. [C.73, § 4014; R., § 4353; C. '51, § 2711.] 

SEC. 4941. Leasing house for such purpose. If any person let any 
house, knowing that the lessee intends to use it as a place or resort for the 
purpose of prostitution and lewdness, or knowingly permit such lessee to 
use the same for such purpose, he shall be fined not exceeding three hun
dred dollars, or imprisoned in the county jail not exceeding six months. [C. 
'73, § 4015; R., § 4354; C'51, § 2712.] 

The state may prove the bad character of 
the house by evidence of the bad character 
of the persons resorting thereto, and of the 
inmates thereof; but the general reputation 
of the house itself should be excluded: State 
v. Lyon, 39-379. 

To charge a person with letting a house 
for purposes of prostitution is slander per se: 
Hatley v. Gregg, 74-563. 

The acts here described constitute but 
one offense, and an indictment charging both 
of them is not bad for duplicity : State v. Abra
hams, 6-117. 

To render the defendant guilty of know
ingly permitting the use, something more must 
be shown than his mere inactivity or failure 
to take steps to prevent such illegal use. 
Some act or declaration showing an affirma
tive assent must be shown: Ibid.; Abrahams 
v. Stale, 4-541. 

SEC. 4948. Enticing to house of ill fame. If any person inveigle 
or entice any female, before reputed virtuous, to a house of ill fame, or 
knowingly conceal or aid or abet in concealing such female so deluded or 
enticed, for the purpose of prostitution or lewdness, or entice back into 
a life of prostitution any female who has theretofore been guilty of prosti
tution and has abandoned it, he shall be imprisoned in the penitentiary not 
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[20 G. A., ch. 142, §2; C. 73, 

constitutes another, and the two offenses, 
even though committed by the same person 
and in connection with the same female, can
not be charged in the same indictment: State 
v. Tcrrill, 76-149. 

not more than ten nor less than three years. 
§4016; E., §4355; C'51, § 2713.] 

The inveigling or enticing of a female, 
before reputed virtuous, to a house of ill 
fame, constitutes a complete offense, and to 
knowingly conceal, or assist or abet in con
cealing, such female so deluded or enticed 
for the purpose of prostitution or lewdness, 

SEC. 4943. Prostitution. If any person, for the purpose of prosti
tution or lewdness, resorts to, uses, occupies or inhabits any house of ill 
fame or place kept for such purpose, or if any person be found at any hotel, 
boarding house, cigar store or other place, leading a life of prostitution or 
lewdness, such pei-son shall be imprisoned in the penitentiary not more than 
five years. [20 G. A., ch. 142, § 3.] 

be sufficient to justify conviction under this 
section: Ibid. 

I t is erroneous, however, to charge that if 
defendant used, occupied or inhabited a 
certain place for the purpose of prostitution 
or lewdness, the crime is made out, for 
under such instruction a defendant might be 
convicted if she were a mere servant em
ployed about the premises, without participa
tion in any wrongful act: Ibid. 

SEC. 4944. Evidence. The state, upon the trial of any person 
indicted for keeping a house of ill fame, may, for the purpose of establish
ing the character of the house kept by defendant, introduce evidence of the 
general reputation of such house as so kept. [Same, §4.] 

I t is not necessary that the indictment 
expressly charge that the place resorted to 
was a house of ill fame or one kept for the 
purpose of prostitution or lewdness if it ap
pears therefrom that defendant was in pos
session and control of the place which was 
resorted to, used and occupied for such pur
poses: State v. Mussell, 64 N.W.j 281. 

Proof of a single act of prostitution would 

This section was not designed to add to 
the ingredients of the crime by requiring 
that a house should be generally reputed to 
be a house of ill fame, but to enlarge the 
means of proving its true character. Evi
dence of the general reputation of the house 
is made competent but not conclusive means 
of proving its true character: State v. Lee, 
80-75. 

This section is not unconstitutional as de
priving accused of liberty or property with
out due process of law. In order to render 
defendant punishable it must be established 
not only that the house in question is a house 
of ill fame, but also that it is resorted to for 
the purpose of prostitution or lewdness, and 
it is as to the character of the house that the 
evidence of reputation is made admissible: 
State v. Haberle, 72-138. 

SEC. 4945. Violating sepulchre and exposure of dead bodies. If 
any person, without lawful authority, wilfully dig up, disinter, remove or 
carry away any human body, or the remains thereof, from its place of 
interment; or aid, assist, encourage, incite or procure the same to be done 
or attempted; or wilfully receive, conceal or dispose of any such human 
body or the remains thereof; or if any person, with the intent to commit 
any of the aforesaid acts, partially perfoi'm the same; or if any person wil
fully and unnecessarily, and in an improper manner, indecently exjsose, 
throw away or abandon any human body, or the remains thereof, in any 
public place, or in any river, stream, pond or other place, he shall be 
imprisoned in the penitentiary not more than two years, or be fined not 
exceeding twenty-five hundred dollars, or both. [18 G. A., ch. 182, § 2; C. 
'73, § 4017; R., § 4356; C'51, § 2714.] 

disinterring or removing a dead body it is 
incumbent on the defendant by way of defense 
to show any license or authority he may have 
entitling him to do so: State v. Schaeffer, 64 
N. W.. 276. 

Evidence that a body is disinterred dur
ing the night-time secretly, and is concealed, 
Is evidence tending to show that it was dis
interred for an unlawful purpose: State v. 
Pugsley, 75-742. 

Where the state has shown the fact of 

SEC. 4946. Bodies for medical purposes. Any coroner, or under
taker, or the superintendent or managing officer of any public asylum, hos
pital, poor-house or penitentiary, may, with the consent of the relatives or 
friends, if any are known, and without such consent if not known, deliver 
to any medical college or school, or any physician in the state, for the pur-
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pose of medical and surgical study, the remains of any uninterred deceased 
person in his charge, unless such deceased person during his last sickness 
expressed a desire that his body should be buried. If such a body so 
delivered over is subsequently claimed by any relative or friend, the same 
shall be at once surrendered to such party. Any person delivering or 
receiving any body or remains, knowing that any of the foregoing provisions 
have been violated, shall be punished as provided in the preceding section. 
[20 G. A., ch. 195; C. 73, § 4018.] 

SEC. 4947. Burial after dissection. The person receiving a body as 
contemplated in the preceding section shall decently bury the remains 
thereof after it has been used for proper purposes, and a failure to do so 
shall be a misdemeanor. [C. 73, § 4019.J 

SEC. 4948. Record kept. Any physician receiving the body or 
remains of a deceased person for the purpose of medical or surgical study, 
and any professor or person in charge of a medical college or school at 
which such body or remains are received for such purpose, shall, in a suit
able book, make or cause to be made a legible record of the time when, the 
name and the description of the person from whom, and the place where, 
such body or remains were received, and whether or not such body or 
remains, when so received, were inclosed in any box, cask or other recep
tacle, and, if so inclosed, shall record a description of such box, cask or 
receptacle sufficient to identify the same, together with the shipping marks 
or directions, if any, on same; and also a description of such body or remains, 
including the length, weight and sex of same, the apparent age of the per
son at the time of death, color of hair or beard, if any, and any and all 
marks or scars on such body by which the same might be identified, and 
whether or not such body, when so received, was mutilated so as to pre
vent identification of the same. And such physician, professor or person 
shall keep the said record, and on demand exhibit the same, as also any 
and all such bodies or remains of deceased persons then in his charge, 
for the inspection of any sheriff or his deputy, if the same is not required, 
one year or more after such body was received. [18 G. A., ch. 182, § 3.] 

SEC. 4949. Penalty. Any physician, professor or teacher in a medical 
college or school, who uses, or allows or permits others under his control 
or charge to use, the body or remains of a deceased person for the purpose 
of medical or surgical study without the record required in the preceding 
section having been first made, or, on demand being made by the sheriff or 
his deputy as therein specified, shall refuse and fail to exhibit any such 
record or body in his charge or under his control to such officer for his 
inspection, shall be guilty of a misdemeanor, and imprisoned in the county 
jail not exceeding one year, or be fined not exceeding one thousand dollars, 
or both. [Same.] 

SEC. 4950. Remains—how used. The remains of any person received 
as aforesaid shall be used for the purpose of medical and surgical study 
alone, and in this state only, and whoever having received such remains 
shall use them for any other purpose, or shall remove the same beyond the 
limits of this state, or in any manner traffic therein, shall be guilty of a 
misdemeanor, and be imprisoned for a term not exceeding one year in a 
county jail. [C. 73, § 4020.] 

SEC. 4961. Obscene books, pictures, etc. If any person import, print, 
publish, sell or distribute any book, pamphlet, ballad or any printed or 
written paper containing obscene language or obscene prints, pictures or 
descriptions, manifestly tending to corrupt the morals of youth; or introduce 
into any family, school or place of education, or buy, procure, receive or 
have in his possession any such book, pamphlet, ballad, printed or written 
paper, picture or description, either for the purpose of loan, sale, exhibition 
or circulation, or with intent to introduce the same into any family, school 
or place of education, he shall be imprisoned in the penitentiary not more 
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than one year, or be fined not exceeding one thousand dollars. [26 G. A., 
ch. 69; C. '73, § 4022; R., § 4359; C. '51, § 2717.] 

SEC. 4952. Obscene l i terature—articles of immoral use. Whoever 
sells or offers for sale or gives away, or has in his possession with intent to 
sell, loan or give away, any obscene, lewd, indecent or lascivious book, 
pamphlet, paper, drawing, lithograph, engraving, picture, photograph, 
model, cast, or any instrument or article of indecent or immoral use, or any 
medicine, article or thing designed or intended for procuring abortion or 
preventing conception, or advertises the same for sale, or writes or prints 
any letter, circular, hand-bill, card, book, pamphlet, advertisement or notice 
of any kind, giving information, directly or indirectly, when, where, how 
or by what means any of the articles or things hereinbefore mentioned can 
be purchased, or otherwise obtained or made, shall be fined not more than 
one thousand nor less than fifty dollars, or be imprisoned in the county jail 
not more than one year, or both. [21 G. A., ch. 177, § 1.] 

This statute does not make illegal the that the instrument be used in the attempt 
sale of an instrument which is manufactured to procure an abortion: State v. Forsyth, 78-
for a lawful purpose, such as an English cathe- 595. 
ter, although such sale is with the intention 

SEC. 4953. Circulating t h rough the mail. Whosoever deposits in 
any post-office within this state, or places in charge of any person to be car
ried or conveyed, any of the articles or things named in the preceding sec
tion, or any circular, hand-bill, card, advertisement, book, pamphlet or 
notice of any kind, giving information, directly or indirectly, when, how, 
where or by what means any of the articles or things mentioned in the pre
ceding section can be purchased or obtained, or knowingly or wilfully 
receives the same to carry or convey, or knowingly carries or conveys the 
same in any manner, except in the United States mail, shall be fined not 
more than one thousand dollars, nor less than fifty dollars, or be imprisoned 
in the county jail not more than one year, or both. [Same, § 2.] 

SEC. 4954. Pr in t ing or publishing. Whoever prints or publishes, 
or causes to be printed or published, in any newspaper published or circu
lated in this state, any advertisement of medicine, drug, nostrum or appa
ratus for the cure of private or venereal disease, or shall circulate or 
distribute any newspaper containing such an advertisement or notice, shall 
be guilty of a misdemeanor, and be fined not more than one thousand dollars 
nor less than fifty dollars, or be imprisoned in the county jail not more than 
one year, or both. [Same § 3.] 

SEC. 4955. Giving obscene l i te ra ture to minors . Whoever sells, 
lends, gives away or shows, or has in his possession with intent to sell, 
give away or show, to any minor, any book, pamphlet, magazine, news
paper, story paper or other paper devoted to the publication, or principally 
made up of, criminal news, police reports or accounts of criminal deeds, or 
pictures and stories of immoral deeds, lust or crime, or exhibits upon any 
street or highway, or any place within the view, or which may be within 
the view, of any minor, any of the above described books, papers or pic
tures, or uses or employs any minor to give away, sell or distribute, or who, 
having the care, custody or control of any minor, permits him to sell, give 
away or distribute, any such books, papers or pictures, shall be fined not 
more than five hundred nor less than fifty dollars, or be imprisoned not 
more than six months in the county jail, or both. [Same, § 4.] 

SEC. 4956. Warrants for search or seizure. Any magistrate or 
police judge is authorized, on complaint supported by oath or affirmation of 
one or more persons, to issue a warrant, directed to the sheriff of the 
county within which such complaint is made, or to any constable or police 
officer within said county, directing him or them, or any of them, to search 
for, seize and take possession of such books, papers,pictures, circulars, articles 
and things named in this chapter; and said magistrate or police judge shall 
deliver personally, or shall transmit, inclosed and under seal, specimens 
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thereof to the county attorney of his county, and shall deposit within the 
county jail of his county, or other secure place, as to him shall seem meet, 
inclosed and under seal, the remainder thereof, and shall, upon the con
viction of the person or persons offending under the provisions of this chap
ter, forthwith, in the presence of the person or persons upon whose com
plaint the seizure or arrest was made, if he or they shall elect to be present, 
destroy or cause to be destroyed the remainder thereof, and shall cause to be 
entered upon the record of his court the fact of such destruction. [Same, § 5.] 

SEC. 4957. Exceptions. Nothing in the five preceding sections shall 
be construed to affect teaching in regularly chartered medical colleges, or 
the publication or use of standard medical books, or the practice of regular 
practitioners of medicine or druggists in their regular business, or the pos
session by artists of models in the necessary line of their art. [Same, § 6.] 

S E C 4958. Obscene productions by phonograph. If any person 
exhibit through a phonograph, or any other instrument for receiving and 
reproducing the human voice, any story, song or any other matter contain
ing any obscene, indecent or immoral language, he shall be imprisoned in 
the penitentiary not more than one year, or be fined not exceeding one 
thousand dollars. 

SEC. 4959. Disturbing worshiping congregations or other assem
blies. If any person wilfully disturb any assembly of persons met for 
religious worship by profane discourse or rude and indecent behavior, or 
by making a noise, either within the place of worship or so near as to dis
turb the order and solemnity of the assembly, or if any person wilfully dis
turb or interrupt any school, school meeting, teachers' institute, lyceum, 
literary society or other lawful assembly of persons, he shall be punished 
by imprisonment in the county jail not more than thirty days, or by fine not 
exceeding one hundred dollars. [C. 73, § 4023; R., § 4360; C. '51, § 2718.] 

The charge of an offense under this section must allege that the act was wilfully done: 
State v. Stroud, 68 N. W., 450. 

S E C 4960. Selling liquor near camp-meeting. If any person, within 
one mile from the place where any religious society is collected for religious 
worship in any field or woodland, expose to sale or gift any spirituous or 
other liquors, or any article of merchandise excepting provisions, he shall 
be guilty of a misdemeanor. [C. '73, § 4024; R , § 4361; C. '51, § 2719.] 

S E C 4961. Exceptions. The preceding section does not apply to per
sons regularly pursuing or carrying on their ordinary and lawful calling or 
business in the places habitually and lawfully used by them for such calling 
or business, nor to any person who has a written permit from the person 
having the charge of such religious society to sell any of such prohibited 
articles, on complying with the regulations of such religious assembly and 
with the laws of the state. [C. 73, § 4025; R., § 4362; C. "51, § 2720.] 

SEC. 4962. Keeping gambling houses. If any person keep a house, 
shop or place resorted to for the purpose of gambling, or permit or suffer 
any person in any house, shop or other place under his control or care to 
play at cards, dice, faro, roulette, equality or other game for money or other 
thing, such offender shall be fined in a sum not less than fifty nor more than 
three hundred dollars, or be imprisoned in the county jail not exceeding one 
year, or both. In a prosecution under this section, any person who has the 
charge of or attends to any such house, shop or place is the keeper thereof. 
[C.73, §4026; R., §4363; C. '51, §2721.] 

What constitutes: To constitute gam- The offense of keeping a gambling-house 
bling as here contemplated, it is not neces- is as complete if the house is kept for one 
sary that the money or " other thing " should day as if kept for a year. It does not con-
be "put up." Playing at a game with the sist in causing or continuing a public nui-
understanding that the loser shall pay for sanee, as contemplated in \ 5080: State v. 
the drinks around, which arrangement is Crogan, 8-523. 
carried out, is sufficient: State v. Maurer, 7- It is not necessary that the place occupied 
400; State v. Cooster, 10-453; State v. Leicht, be generally or habitually resorted to, if it 
17-28: State v. Bishel, 39-42. is kept for that purpose. One act of gambling, 
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though it would have been better to have 
expressly charged that the house was under 
the control of accused: State v. Middleton, 
11-246. 

The "keeping," etc., and the "permit
t ing," etc., constitute one and the same 
offense, and an indictment charging them 
both in separate counts is not objectionable 
on the ground of duplicity: State v. Cooster, 
10-453. 

An indictment substantially charging 
that defendant did keep a house, etc., in 
which he did permit divers persons, to the 
jurors unknown, to play at cards, etc., for 
money, cigars, beer and other things, held suf
ficient: State v. Kaufman, 59-273. 

See, further, notes to \ 4964. 

as well as many, will complete the offense: 
State v. Cooster, 10-453. 

An indictment against a tavern-keeper 
for suffering gaming in violation of statute 
need not state the names of the persons who 
played nor the sums of money for which they 
played, nor the property lost or won: Romp 
v. State, 3 G. Gr., 276. 

A charge that defendant keeps a house re
sorted to, sufficiently charges intent and 
knowledge, and still more does the charge 
that he permits, etc., gambling, imply knowl
edge: ¡State v. Cure, 7-479. 

And an indictment charging that accused, 
being the keeper of a house resorted to for 
the purpose of gambling, knowingly and un
lawfully did permit, etc., held sufficient, al-

SEC. 4963. Search warrant. If any person make oath before a magis
trate that he has probable cause to suspect, and does suspect, that any 
house, building or place, naming the house or place and the occupant, is 
unlawfully used as a gaming house or place for the purpose of gaming for 
money or other property, and that persons resort thereto for that purpose, 
whether they be known to the complainant or not, such magistrate may 
issue his warrant for the purpose of searching such house or building for 
and seizing the implements or gambling devices mentioned in the preceding 
section, and for the apprehension of the occupant or keeper thereof; and 
the said, implements and keeper shall be carried before such magistrate to 
be dealt with as provided by law. Any gambling device brought before 
the magistrate may be destroyed by him, and an entry thereof shall be 
made upon his docket. [C.73, § 4027; R., § 4364; C. '51, § 2722.] 

SEC. 4964. Gaming and betting. If any person play at any game 
for any sum of money or other property of any value, or make any bet or 
wager for money or other property of value, he shall be guilty of a misde
meanor. |C- '73> § 4 0 2 8 ; R-> § 4 3 6 5 ; C. '51, § 2723.] 

Playing at billiards or "pin-pool" with 
the agreement or understanding that the 
losing party shall pay for the game, is 
gambling: (State v. Book, 41-550: State v. Mil
ler, 53-154. 

"Whether the game played is one of skill 
or one of chance is immaterial under this 
section: ¡State v. Miller, 53-154. 

But playing at cards for recreation or 
amusement is not prohibited: ¡State v. Leicht, 
17-28. 

The offering by an agricultural society 

SEC. 4965. Gaming contracts void. All promises, agreements, notes, 
bills, bonds or other contracts, mortgages or other securities, when the 
whole or any part of the consideration thereof is for money or other valu
able thing won or lost, laid, staked or bet, at or upon any game of any kind 
or on any wager, are absolutely void and of no effect. [C.'73, § 4029; R., 
§ 4366; C.'51, §2724.] 

of a premium to the winner at a horse-race 
held under its authority does not constitute 
an offense under this section: Bélier v. Plym
outh County AgH Society, 57-481. 

Where it appeared that defendant was in 
a room where the crime of gambling was 
committed, and tied therefrom on the en
trance of an officer, and no evidence was 
introduced tending to show that he was not 
guilty of the crime, held, that he was prop
erly convicted: ¡State v. Boyer, 79-330. 

Wager: A wager contract based upon the 
result of an election is void as against public 
policy: David v. Ransom, 1 G. Gr., 383. 

Where, in pursuance of a contract previ
ously made between the parties to a wager, 
plaintiff delivered to the successful party an 
article and charged it to the other party to 
the wager, held, that he could not recover 
from the person so charged the value of the 
article furnished: Ibid. 

But held, that a request by the party 
charged, and subsequent to the determina
tion of the wager, to deliver the article to 
the successful party, would render him lia

ble if delivery was made in pursuance of 
such request: Ibid. 

Recovery of money: Money lost on a 
wager and paid over cannot be recovered 
back: Thrift v. Redman, 13-25. 

Recovery from stakeholder: A party de
positing money or other property with a 
stakeholder as a wager may recover it back 
before it is paid over to the winner: Shannon 
v. Baumer, 10-210. 

An action may be maintained against 
a stakeholder who has paid over to the 
winning party money placed in his hands 
as a wager after he has been notified by the 



4965 
1948 

OFFENSES AGAINST CHASTITY. ETC. Tit. XXIV. Ch. 9. 

loser not to do so: Adkins v. Flemming, 29-122. 
Where a promissory note for an amount 

greater than the wager was deposited with a 
stakeholder, and by him turned over to the 
winner, who appropriated it to his own use, 
held, that the original owner might recover 
from such winner the excess of the value of 
the note over the amount of the wager: Shaw 
v. Gardiner, 30-111. 

A demand upon the stakeholder by one 
of the parties to the wager for the entire 
amount in his hands, on the ground that he 
is successful in the wager, is not a revocation 
of the wager so as to entitle him to recover 
from such stakeholder the amount deposited 
by him, and afterwards paid over in pursu
ance of the result of the wager to the oppo
site party: Okerson v. Crittenden, 62-297. 

Action upon wagering contract: Action 
cannot be maintained upon a note showing 
upon its face that it was given in a betting 
transaction: Sipe v. Finarty, 6-394. 

And even if the note is given upon an ap
parent consideration the agreement between 
the parties may be such as to make it clearly 
a wagering contract: Craig v. Andrews, 7-17. 

Contracts and negotiable instruments of 
the character here described are void, even 
in the hands of an innocent purchaser, before 
maturity: Ibid.; Traders'Bank v. Alsop,64-97. 

Where one, in behalf of himself and 
others, deposited a sum as a wager, held that, 
in an action to recover such sum from the 
stakeholder, he could only recover the 
amount actually belonging to him, the con
tract being absolutely void and plaintiff hav
ing therefore no authority to sue for the 
others thereunder: Toney v. Snyder, 50-73. 

Where a note was given for a sum claimed 
to be due under a written contract by which 
it was agreed between a person owning an 
interest in a shipment of cattle on its way to 
market and another, that if the cattle should 
sell for less than a certain price the differ
ence should be paid by one party to the other, 
and if they sold for more than that the differ
ence should be paid by the latter to the 
former, held, that the contract was void as a 
gambling contract, and the note given there
under was also void even in the hands of the 
purchaser: First Nat. Bank v. Can-oil, 80-11. 

Anything which induces men to risk their 
money or property without any return except 
to get for nothing any given amount from 
another is gambling, and it is immaterial 
whether the transaction relates to actual 
property or not, if it does not involve a deal
ing with actual property: Ibid. 

A note given for the sale of "prolific (or 
Bohemian) oats at fifteen dollars per bushel 
as a speculation,'' under a contract by which 
the seller agreed to resell for the buyer by a 
stated time a certain quantity of the same 
oats to be raised by the buyer, held not void 
as given in pursuance of a gambling contract, 
but held, that such contract was void as 
against public policy: Hanks v. Brown, 79-
560; Merrill v. Packer, 80-542; Shipley v. Bea-
soner, 80-548. 

Where a part of the consideration for a 
note is the purchase of lottery tickets the en
tire note is absolutely void. Money paid for 
lottery tickets is staked on a game of chance: 
Koster v. Seney, 68 N.W., 824. 

It is the unlawfulness of the contract or 
agreement and not the fact of the lottery 
that renders the instrument invalid: Ibid. 

Options: To invalidate a contract on the 
ground of the illegality of the transaction, 
as being a gambling or option contract, it 
must be shown that on the part of both par
ties the transaction was with the knowledge 
and purpose that no actual delivery of the 
property which was the subject of the sale 
should be made. If one of the parties acts 
in good faith, with the intention and ex
pectation of delivering or receiving the 
property, the transaction as to him will be 
valid, and will be a sufficient consideration 
for a contract in his hands based thereon: 
Mixrry v. Ochiltree, 59-435. 

Certain instructions to the effect that in
struments purporting to convey the title to 
grain were void because they were issued to 
pay losses which might be suffered in the 
purchase of commodities, wherein it was not 
the purpose or intention of either of the par
ties that the purchase or sale should be con
summated by the delivery or receipt of the 
article purchased or sold, but on the con
trary it was the purpose of all the parties 
that the same should be settled by the pay
ment of the difference between the purchase 
or selling price and the market price at the 
time of settlement, held correct: Lowe v. 
Young, 59-364. 

The option contracts that are void are 
such as do not contemplate the actual deliv
ery of the commodity purchased, but rather 
contemplate that the subject of the contract 
is not intended to be delivered: Qtvegory v. 
Wattmva, 58-711. 

When the parties to an executory con
tract for the sale of property intend that 
there shall be no delivery thereof, but that 
the transaction shall be settled by the pay
ment of the difference between the contract 
price and the market price of the commod
ity at the time fixed, the contract is void: 
First Nat. Bank v. Oskaloosa Packing Co., 
66-41. 

If the agent through whom the purchase 
is made knows that the transaction is an 
option contract, he cannot recover money 
advanced by him to one of the parties for 
the purpose of carrying on the transaction: 
Ibid. 

While contracts for the sale and delivery 
of grain in the future, which are virtually 
bets in relation to the future price of grain, 
are of a purely gambling and criminal char
acter, and, where their true character is 
known, the courts should hold them void, 
yet contracts for future delivery are, to some 
extent, a necessity, and they are as legiti
mate as any other, and that, too, though the 
parties may contemplate a possibility of set
tlement by the payment of differences. The 
real intention of the parties must determine 
the character of the transaction, and in ar
riving at the intention the court must be 
governed by the evidence and not by con
jectures based upon its knowledge of other 
contracts: Tomblin v. Callen, 69-229. 

A dealer in grain may sell and agree to 
deliver at some future time that which he 
has not, but which he expects to go into the 
market and buy: Douglas c. Smith, 74-468. 
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SEC. 4966. Pool-selling. Any person who records or registers bets ox-
wagers or sells pools upon the result of any trial or contest of skill, speed or 
power of endurance of man or beast, or upon the result of any political 
nomination or election, and any person who keeps a place for the purpose of 
doing any such thing, and any owner, lessee or occupant of any premises, 
who knowingly permits the same, or any part thereof, to be used for any 
such purpose, and any one who, as custodian or depositary thereof, for hire or 
reward, receives any money, property or thing of value staked, Avagered or 
bet upon any such result, shall be fined not exceeding one thousand dollars, 
or imprisoned in the county jail not exceeding one year, or both. 

SEC. 4967. Dealing in options—bucket shops. It shall be unlawful 
for any person, corporation, association or society to keep within the state 
any store, office or other place for the pretended buying or selling of grain, 
pork, lard, or any mercantile, mining or agricultural products or corporation 
stocks, on margins, without any intention of future delivery, whether such 
pretended contracts are tobe performed within or without the state; and no 
person, corporation, association or society within the state shall make or 
enter into any contract or pretended contract, such as is above stated and 
referred to; the intention of this section being to prevent and prohibit 
within the state the business now engaged in and conducted in places com
monly known and designated as bucket shops. But this section shall not 
apply or in any way affect any contract for the actual buying or selling of 
any commodity whatever for present or future delivery, where the actual 
delivery or receipt of the thing sold is contemplated and in good faith 
intended by either of the parties to the contract. [20 G. A., ch. 93, § 1.] 

SEC. 4968. Penalty. Any person, whether acting individually, or as 
a member of any copartnership, corporation, association or society, guilty 
of violating any of the provisions of the preceding section, shall be fined 
not less than one hundred nor more than five hundred dollars, or be impris
oned in the county jail not less than thirty days nor more than one year, or 
both. [Same, § 2.] 

SEC. 4969. Cruelty to animals. If any person torture, torment, 
deprive of necessary sustenance, mutilate, overdrive, cruelly beat or cruelly 
kill any animal, or unnecessarily fail to provide the same with proper food, 
drink, shelter or protection from the weather, or drive or work the same 
when unfit for labor, or cruelly abandon the same, or carry or cause the 
same to be cruelly carried on any vehicle, or otherwise, he shall be impris
oned in the county jail not exceeding thirty days, or be fined not exceeding 
one hundred dollars. [C. 73, § 4031; E., § 4358; C. '51, § 2716.] 

SEC. 4970. By railways, -when transporting. No railway company 
in this state, in the carrying or transportation of cattle, sheep, swine or 
other animals, shall confine the same in cars for a longer period than 
twenty-eight consecutive hours, unless delayed by storm or other accidental 
cause, without unloading for rest, water and feeding for a period of at least 
five consecutive hours. In estimating such confinement, the time the ani
mals have been confined without such rest on connecting railways from 
which they are received shall be computed, it being the intention of this 
section to prevent their continuous confinement beyond twenty-eight hours, 
except upon the contingencies before stated; and animals unloaded for rest, 
water and feeding shall be properly fed, watered and sheltered during such 
rest by the owners or persons in custody thereof, or, in case of their default 
in so doing, then by the railway company transporting them, at the expense 
of said owners or persons in custody thereof, and said company shall have 
a lien upon such animals for food, care and custody furnished, and shall not 
be liable for any detention of such animals authorized by this section. But 
when such animals shall be carried in cars in which they shall and do have 
proper food, water, space and opportunity for rest, the foregoing provisions 
in regard to their being unloaded shall not apply. Any railway company, 
owner or custodian of such animals, who shall fail to comply with the pro-
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visions of this section, shall, for each and every such offense, be liable for 
and forfeit and pay a penalty of not less than one hundred nor more than 
five hundred dollars. [C. '73, § 4032.] 

SEC. 4971. Keeping cock-pits and fighting dogs, bears, etc. If 
any person keep or use, or in any way be connected with, or be interested 
in the management of, or receive money for the admission of any person to, 
any place kept or used for the purpose of fighting or baiting any bull, bear, 
dog, cock or other creature, or engage in, aid, abet, encourage, or assist in 
any bull, bear, dog or cock fight, or a fight between any other creatures, he 
shall be guilty of a misdemeanor. [C'73, § 4033.] 

SEC. 4972. Impounding animals without food and water. If any 
person impound or confine, or cause to be impounded or confined, in any 
pound or other place, any creature, and fail to supply the same during such 
confinement with a sufficient quantity of food and water, he shall be guilty 
of a misdemeanor. [C'73, § 4034.] 

SEC. 4973. Exhibiting pictures of prize fights. It shall be unlaw
ful for any person, persons or corporation to exhibit in this state by means 
of the photograph, kinetograph, or any kindred device or machine, any 
picture of any prize fight, glove contest, or other match between men or 
animals, that is prohibited by the laws of this state. 

SEC. 4974. Penalty. Any person, persons or corporation who shall 
grant, lease, let or hire any theater, hall, room, building, roof-garden or 
park for the exhibition of pictures such as are prohibited by the preceding 
section shall be deemed guilty of a misdemeanor, and shall be punished by a 
fine of not less than five hundred dollars nor more than one thousand dollars, 
or by imprisonment in the county jail not less than thirty days nor more 
than one year, or by both fine and imprisonment, in the discretion of the court. 

SEC. 4976. Aiding. Whoever shall assist or aid in any manner any 
person, persons or corporation in making exhibits of any such pictures as 
are prohibited in section forty-nine hundred and seventy-three shall be pun
ishable by a fine of not less than fifty dollars nor more than one hundred 
dollars, or by imprisonment in the county jail not more than thirty days, for 
each offense, in the discretion of the court. 

CHAPTER 10. 

OF OFFENSES AGAINST PUBLIC HEALTH. 

SECTION 4976. Sale of poison without label. If any apothecary, drug
gist or other person deliver to another any arsenic, corrosive sublimate, 
prussic acid or other poisonous liquid or substance without having the word 
'• ' poison ' ' and the true name thereof written or printed upon a label attached 
to or affixed upon the vial, box or parcel containing the same, he shall be 
guilty of a misdemeanor. [C '73, § 4038; R., § 4374; C. '51, 2728.] 

See, also, ? 2593. 
SEC. 4977. Spreading infectious disease. If any person inoculate 

himself or any other person or suffer himself to be inoculated with the small
pox within the state, or come within the state with the intent to cause the 
prevalence or spread of this infectious disease, he shall be imprisoned in 
the penitentiary not more than three years, or be fined not exceeding one 
thousand dollars and imprisoned in the county jail not exceeding one year. 
[20 G. A., ch. 102; C.,73, § 4039; R., § 4375; C'51, § 2729.] 

SEC. 4978. Put t ing infected person on public conveyance. If any 
person shall place or put, or aid or abet in placing or putting, any person 
upon any railroad car, steamboat or other public conveyance, knowing such 
person to be infected with diphtheria, smallpox or scarlet fever, he shall be 
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fined not more than one hundred dollars, or be imprisoned in the county-
jail not more than thirty days. [Same.] 

SEC. 4979. Throwing dead animals in stream, spring, etc. If any 
person throw, or cause to be thrown, any dead animal into any river, well, 
spring, cistern, reservoir, stream or pond, he shall be imprisoned in the 
county jail not less than ten nor more than thirty days, or be fined not less 
than five nor more than one hundred dollars. [C'73, § 4041.] 

SEC. 4980. Selling drugged liquors. If any person wilfully sell or 
keep for sale intoxicating, malt or vinous liquors, which have been adulter
ated or drugged by admixture with any deleterious or poisonous substance, 
he shall be fined not exceeding five hundred dollars, or be imprisoned in the 
penitentiary not exceeding two years. [C'73; § 4040; R., § 4376.] 

SEC. 4981. Selling unwholesome provisions. If any person know
ingly sell any kind of diseased, corrupted or unwholesome provisions, 
whether for meat or drink, without making the nature and condition of the 
same fully known to the buyer, he shall be imprisoned in the county jail not 
more than thirty days, or be fined not exceeding one hundred dollars. [C. '73, 
§ 4035; R., § 4371; C 5 1 , § 2725.] 

SEC. 4982. Adulterating food or liquor. If any person adulterate 
for the purpose of sale any substance intended for food, or any wine, spirit
uous, malt or other liquor intended for drinking, he shall be imprisoned in 
the county jail not more than one year, or be fined not exceeding three hun
dred dollars, and the article so adulterated destroyed. [C. '73, § 4036; R., § 
4372; C. '51, §2726.] 

SEC. 4983. Drugs or medicines. If any person adulterate for the pur
pose of sale any drug or medicine in such manner as to lessen the efficacy or 
change the operation of such drug or medicine, or to make it injurious to 
health, or sell it knowing that it is thus adulterated, he shall be imprisoned 
in the county jail not exceeding one year, or be fined not exceeding five hun
dred dollars, and such adulterated drugs and medicines destroyed. [C. '73, 
§ 4037; R., § 4373; C. '51, § 2727.] 

SEC. 4984. Other adulteration. No person shall mix, color, stain or 
powder, or order or permit any other person to mix, color, stain or powder, 
any article of food or confections with any ingredient or material so as to 
render the article injurious to health, with the intent that the same may be 
sold, and no person shall sell or offer for sale any such articles. [19 G. A., 
ch. 170, § 1.] 

SEC. 4985. With intent to sell. No person shall, except for the 
purpose of compounding in the necessary preparation of medicine, mix, color, 
stain or powder, or permit any other person to mix, color, stain or powder 
any drug or medicine with any ingredients or materials, so as to affect 
injuriously the quality or potency of such drug or medicine, with the intent 
to sell the same, or shall offer for sale any such drug or medicine. 
[Same, § 2.] 

SEC. 4986. Labeling. No person shall mix, color, stain or powder any 
article of food, drink or medicine, or any article which enters into the com
position of food, drink or medicine, with any other ingredient or material, 
whether injurious to health or not, for the purpose of gain or profit, or sell 
or offer for sale the same, or order or permit any other person to sell or 
offer for sale any article so mixed, colored, stained or powdered, unless the 
same be so manufactured, used or sold or offered for sale, under its true and 
appropriate name, and notice that the same is mixed or impure is marked, 
printed or stamped upon each package, roll, parcel or vessel containing 
the same, so as to be and remain at all time readily visible, or unless the 
person purchasing the same is fully informed by the seller of the true 
names of the ingredients (if other than such as are known by the common 
name thereof) of such articles at the time of making the sale thereof or 
offering to sell the same; but nothing in this section shall prevent the use of 
harmless coloring material used in coloring butter and cheese. [Same, § 3.] 
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S E C . 4 9 8 7 . G l u c o s e — s k i m m e d - m i l k c h e e s e — o l e o m a r g a r i n e . No 
person shall mix any glucose or grape sugar with sirup or sugar intended 
for human food, or shall mix or mingle any glucose or grape sugar with any 
article, without distinctly marking, stamping or labeling the article or the 
package containing the same with the t rue and appropriate name of such 
article, and the percentage in which glucose or grape sugar enters into its 
composition. Nor shall any person sell or offer for sale, or permit to be 
sold or offered for sale, any such food, into the composition of which glucose 
or grape sugar has entered, without at the same time informing the buyer 
of the fact, and the proportion in which glucose or grape sugar has entered 
into the composition. [Same, § 4.] 

[As to imitation butter and cheese, see further §(j 2515-2528.] 

S E C . 4 9 8 8 . P e n a l t y . Any person violating any provision of the four 
preceding sections shall, for the first offense, be fined not less than ten nor 
more than fifty dollars; for the second offense, not less than twenty-five nor 
more than one hundred dollars, or imprisoned in the county jail for not more 
than thir ty days; for the third or any subsequent offense, not less than five 
hundred nor more than one thousand dollars, and imprisoned in the peni
tentiary not less than one nor more than five years. [Same, § 5.] 

S E C . 4 9 8 9 . Sale of i m p u r e o r s k i m m e d m i l k — s k i m m e d - m i l k 
cheese—labe l ing . If any person shall sell, exchange, or expose for sale 
or exchange, ov- deliver or bring to another, for domestic or potable use, or 
to be converted into any product of human food, any unclean, impure, 
unhealthy, adulterated, unwholesome or skimmed milk, or milk from which 
has been held back what is commonly known as strippings, or milk taken 
from an animal having disease, sickness, ulcers, abscess or running sore, 
or which has been taken from an animal within fifteen days before or five 
days after parturition; or if any person, having cows for the purpose of pro
ducing milk or cream for sale, shall stable them in an unhealthy place or 
crowded manner, or shall knowingly feed them food which produces impure, 
unwholesome milk, or shall feed them distilled glucose or brewery waste in 
any state of fermentation, or upon any substance in a state of putrefaction 
or rottenness or of an unheal thy nature, or shall sell or offer for sale cream 
which has been taken from milk the sale of which has been prohibited, or 
who shall sell or offer for sale, as cream, an article which shall contain less 
than the amount of butter fat as prescribed in this chapter; or if any per
son shall sell or offer for sale any cheese manufactured from skimmed milk, 
or from milk that is par t ly skimmed, without the same being plainly branded, 
stamped or marked on the side or top of both cheese and package, in a 
durable manner, in the English language, the words " skimmed-milk cheese, " 
the letters of the words to be not less than one inch in height and one-half 
inch in width, he shall be fined not less than twenty-five nor more than one 
hundred dollars, and be liable for double damages to the person or persons 
upon whom such fraud shall be committed; but the provisions of this section 
shall not apply to skimmed milk when sold as such and in the manner and 
subject to the regulations prescribed in this chapter. [24 G. A., ch. 50, § 1; 
19 G. A., ch. 170, § 4; C.73, § 4042.] 

S E C . 4 9 9 0 . W h a t deemed adulterated or impure mi lk . Fo r the pur
poses of this chapter, the addition of water or any other substance or thing to 
whole milk or skimmed milk or part ial ly skimmed milk is hereby declared 
an adulteration, and milk which is obtained from animals fed upon waste as 
defined in this chapter, or upon any substance of an unhealthy nature, is 
hereby declared to be impure and unwholesome, and milk which is proved 
by any reliable method of test or analysis to contain less than twelve and 
one-half per cent, of milk solids to the hundred pounds of milk, or than 
three pounds of butter fat to one hundred pounds of milk, shall be regarded 
as skimmed or partially skimmed milk, and every article not containing 
fifteen per cent, or more of butter fat shall not be regarded as cream. [24 
G. A. ,ch . 50, § 2.] 
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SEC. 4991. Enforcement. It is hereby made the duty of the dairy com
missioner to enforce the provisions of the two preceding sections. [Same, § 3. ] 

SEC. 4992. F r a u d in lard—from diseased hogs. All persons or asso
ciations that engage in the business of selling lard rendered from swine 
which have died of disease shall, before selling or offering to sell any such 
lard, plainly stamp, print or write upon the cask, barrel or other vessel con
taining it the words, "Lard from hogs which have died of disease"; or, if 
sold without such cask, barrel or other receptacles, the purchaser shall be 
informed that the lard is from hogs which have died of disease. For a vio
lation of the provisions of this section he shall be fined not less than five 
nor exceeding one hundred dollars, or imprisoned in the county jail not 
exceeding thirty days. [18 G. A., ch. 137.] 

SEC. 4993. Compound lard—labeling. No manufacturer or other per
son shall sell, deliver, prepare, put up, expose or offer for sale any lard, or any 
article intended for use as lard, which contains any ingredient but the pure 
fat of healthy swine in any tierce, bucket, pail, package or other vessel or 
wrapper, or under any label bearing the words "pure," "refined," "fam
ily, " or either of said words alone or in combination with other words of 
like import, unless every tierce, bucket, pail, package or vessel, wrapper 
or label in or under which said article is sold, delivered, prepared, put up, 
exposed or offered for sale bears on the top or outer side thereof, in letters 
not less than one-half inch in length, and plainly exposed to view, the 
words, "Compound lard," and the name and proportion in pound and frac
tional parts thereof of each ingredient contained therein. Any person vio
lating the provisions of this section shall be fined, for the first offense not 
less than twenty nor more than fifty dollars, and for each subsequent offense 
not less than fifty nor more than one hundred dollars. [22 G. A., ch. 79.] 

The subject of this section lield sufficiently thereof," and as therefore not invalid as in 
described in the title of the original act as violation of section 29, article III , of the 
" a n act to prevent fraud in the sale of lard, constitution; State v. Snow, 81-642. 
and to provide punishment for the violation 

SEC. 4994. Canned food—label. It shall be unlawful for any packer 
of or dealer in hermetically sealed, canned or preserved fruits, vegetables 
or other articles of food, not including canned or condensed milk or cream, 
to knowingly offer such canned or preserved articles for sale for consump
tion in this state, unless the cans or jars which contain the same shall bear 
the name, address and place of business of the person, firm or corporation 
that canned or packed the articles so offered, or the name of the wholesale 
dealer in the state who sells or offers the same for sale, together, in all cases, 
with the name of the state, city, town or village, where the same were packed 
plainly printed thereon, preceded by the words "packed at. " Such name, 
address and place of business shall be plainly printed on the label, together 
with a mark or term indicating clearly the grade of quality of the articles 
contained therein. [21 G. A., ch. 174, §§ 1, 5.] 

SEC. 4995. Soaked goods. All packers of and dealers in soaked goods, 
or goods put up from products dried or cured before canning, shall, in addi
tion to complying with the provisions of the preceding section, cause to be 
plainly branded on the face of the label in legible type, one-half of an inch 
in height and three-eighths of an inch in width, the word ' 'soaked. " [Same, § 2.] 

SEC. 4996. Penal ty. Any packer or dealer who shall violate any of 
the provisions of the two preceding sections shall be fined not more than 
fifty dollars for each offense in the case of retail dealers, and in case of 
wholesale dealers or packers, not less than five hundred nor more than 
one thousand dollars for each offense. [Same, § 4.] 

SEC. 4997. W h o deemed " p a c k e r " or "dea le r . " The terms 
"packer" and "dealer," as used in the three preceding sections, shall 
include any firm or corporation doing business as a dealer in or packer of 
the articles mentioned therein. [Same, § 4.] 

123 



1964 
§§ 4998-5003 OFFENSES AGAINST PUBLIC POLICY. Tit. XXIV, Ch. 11. 

SEC. 4998. Information by board of health. It shall be the duty 
of any board of health, cognizant of any violation of the provisions of the 
four preceding sections, to inform the county attorney, whose duty it shall 
be to institute proceedings against any person who is charged with a viola
tion of such provisions, and in case of conviction he shall receive twenty-
five per cent, of the fines actually collected in addition to any salary other
wise provided for. [Same, § 4.] 

SEC. 4999. Seats for female employes. All employers of females in 
any mercantile or manufacturing business or occupation shall provide and 
maintain sui bable seats, when practicable, for the use of such female 
employes, at or beside the counter or work-bench where employed, and 
permit the use thereof by such employes to such extent as the work 
engaged in may reasonably admit of. Any neglect or refusal to comply 
with the provisions of this section by any employer shall be punished by a 
fine not exceeding ten dollars. [24 G. A., ch. 47.] 

CHAPTER 11. 
OF OFFENSES AGAINST PUBLIC POLICY. 

SECTION 6000. Lotteries and lottery tickets. If any person make 
or aid in making or establishing, or advertise or make public any scheme 
for any lottery; or advertise, offer for sale, sell, negotiate, dispose of, pur
chase or receive any ticket or part of a ticket in any lottery or num
ber thereof; or have in his possession any ticket, part of a ticket, or paper 
purporting to be the number of any ticket of any lottery, with intent to sell 
or dispose of the same on his own account or as the agent of another, he 
shall be imprisoned in the county jail not more than thirty days, or be fined 
not exceeding one hundred dollars, or both. [C. 73, § 4043; R., § 4377; C'51, 
§ 2730.] 

The disposal of lands by a scheme in purchase thus entered into was held void: 
which parties were to buy tickets and draw Guenther v. Dewein, 11-133. 
therefor, held a lottery, and a contract of 

SEC. 6001. Disposing of liquors to Indians or intoxicated persons. 
If any person give, sell or dispose of any spirituous or intoxicating drinks 
to any Indian within this state, he shall be fined not exceeding two hundred 
dollars, or be imprisoned in the county jail not exceeding one year, or both. 
[C.73, § 4044; R., § 4378; C'51, § 2735.] 

SEC. 6002. Allowing minors in billiard rooms, saloons, etc. 
No person who keeps a billiard hall, beer saloon or nine or ten pin alley, 
nor the agent, clerk or servant of any such person, nor any person having 
charge or control of any such hall, saloon or alley, shall permit any minor 
to remain in such hall, saloon or alley, or to take part in any of the games 
known as billiards or nine or ten pins. A violation of the provisions of this 
section shall be punished by a fine not less than five nor exceeding one hun
dred dollars, or imprisonment in the county jail not exceeding thirty days. 
[15 G. A., ch. 59.] 

Under this section it is the duty oí sa- take proper measures to prevent, he is to be 
loonkeepers not only not to permit, but to deemed to permit it, and the liability will 
prevent, minors remaining in their saloons, not depend upon the knowledge of the 
and the same duty is imposed on their em- keeper or his employe of the fact that the 
ployes. If the keeper or employe fails to person is a minor: State v. Probasco, 82-400. 

SEC. 6003. Opium smoking. Any person who shall keep and maintain 
any shop, house, room or other place to be resorted to by other persons, in 
which opium or any of its preparations or compounds is sold or given away 
to be smoked or used in such place, or who allows opium or any of its prep
arations to be smoked in such shop, house, room or other place, and every 
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person who resorts to such shop, house, room or other place for the pur
pose of smoking opium or its preparations and compounds, shall be deemed 
guilty of a misdemeanor and upon conviction thereof shall be fined not 
exceeding five hundred dollars, or imprisoned in the county jail not exceed
ing six months, or both. The state, upon the trial of any person indicted 
for keeping a place described in this section, may, for the purpose of estab
lishing the character of the place so kept by the defendant, introduce 
evidence of the general reputation of such place so kept, and such evidence 
shall be competent for such purpose. [26 G. A., ch. 95.J 

SEC. 6004. Selling firearms to minors. No person shall knowingly 
sell, present or give any pistol, revolver or toy pistol to any minor. Any 
violation of this section shall be punished by a fine of not less than twenty-
five nor more than one hundred dollars, or by imprisonment in the county 
jail not less than ten nor more than thirty days. [20 G. A., ch. 78.] 

SEC. 5005. Sale of tobacco to minors. No person shall directly or 
indirectly, by himself or agent, sell, barter or give to any minor under six
teen years of age any cigar or tobacco in any form whatever, except upon 
the written order of his parent or guardian. Any violation of this section 
shall be punished by a fine of not less than five nor more than one hundred 
dollars, and the offender shall stand committed until fine and costs of prose
cution are paid. [25 G. A., ch. 61.] 

SEC. 6006. Sale of cigarettes. No one, by himself, clerk, servant, 
employe or agent, shall, for himself or any person else, directly or indi
rectly, or upon any pretense, or by any device, manufacture, sell, exchange, 
barter, dispense, give in the consideration of the purchase of any property, 
of any services, or in evasion hereof, or keep for sale, any cigarettes or cig
arette paper or cigarette wrappers, or any paper made or prepared for the 
purpose of making cigarettes, or for the purpose of being filled with tobacco 
for smoking; or own or keep, or be in any way concerned, engaged or 
employed in owning or keeping, any such cigarettes or cigarette paper or 
wrappers, with intent to violate any provision of this section; or authorize 
or permit the same to be done. Whoever is found guilty of violating any of 
the provisions of this section, for the first offense shall pay a fine of not less 
than twenty-five dollars nor more than fifty dollars and costs of prosecution, 
and stand committed to the county jail until such fine and costs are paid; 
for the second and each subsequent offense, he shall pay, upon conviction 
thereof, a fine of not less than one hundred dollars nor more than five hun
dred dollars and the costs of prosecution, or be imprisoned in the county 
jail not to exceed six months: provided that the provisions hereof shall not 
apply to the sales of jobbers doing an interstate business with customers 
outside the state. [26 G. A., ch. 96.] 

The former statute (26 G. A., ch. 96), from ettes brought into the state and sold in the 
which this section differs in some respects, original package: State v. McSicker, 76 Fed., 
was held unconstitutional as applied to cigar- 956. 

SEC. 6007. Tax on sale. There shall be assessed a tax of three hun
dred dollars per annum against every person, partnership or corporation, 
and upon the real property, and the owner thereof, within or whereon any 
cigarettes, cigarette paper or cigarette wrapper, or any paper made or pre
pared for use in making cigarettes or for the purpose of being filled with 
tobacco for smoking, are sold or given away, or kept with intent to be sold, 
bartered or given away, under any pretext whatever. Such tax shall be in 
addition to all other taxes and penalties, shall be assessed, collected 
and distributed in the same manner as the mulct liquor tax, and shall be s. 
perpetual lien upon all property both personal and real used in connection 
with the business; and the payment of such tax shall not be a bar to prose
cution under any law prohibiting the manufacturing of cigarettes or cigar
ette paper, or selling, bartering or giving away the same. But the pro
visions of this section shall not apply to the sales by jobbers and wholesalers 
in doing an interstate business with customers outside the state. 
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SEC. 5008. Infringement of civil rights. All persons within this 
state shall be entitled to the full and equal enjoyment of the accommoda
tions, advantages, facilities and privileges of inns, restaurants, chop houses, 
eating houses, lunch counters and all other places where refreshments are 
served, public conveyances, barber shops, bath houses, theaters and all 
other places of amusement. Any person who shall violate the provisions 
of this section by denying to any person, except for reasons by law appli
cable to all persons, the full enjoyment of any of the accommodations, 
advantages, facilities or privileges enumerated herein, or by aiding or 
inciting such denial, shall be guilty of a misdemeanor. [24 G. A., ch. 43; 
20 G. A.,ch. 105.] 

An indictment under this statute should half of the person thus denied, although the 
allege not only a refusal to grant equal ac- rink was kept open as a place of public 
oominodations, but absence of any good amusement, it not being shown that the 
reason therefor: /State v. Hall, 72-525. business of operating it was carried on under 

Before the enactment of this statute it a license or privilege granted by the state, 
was held that the refusal of the owner of a or the municipal corporation in which it was 
skating rink to permit any particular per- conducted, or that it was in any manner 
son, as, for instance, a person of color, to regulated or governed by any of the police 
enter and enjoy the privileges of his rink, regulations of the city: Bowlin v. Lyon, 67-
did not give rise to a cause of action in be- 536. 

SEC. 5009. Bringing paupers into state. If any person knowingly 
bring within this state any pauper or poor person, with the intent of mak
ing him a charge on any of the townships or counties therein, he shall be 
fined not exceeding five hundred dollars, and be charged with his support. 
[C'73, § 4045; R., § 4379; C'51, § 2736.] 

SEC. 5010. Transacting business without license. If any person 
carry on or transact any business or occupation without license therefor, 
when such license is required by any law of the state, he shall be fined not 
exceeding one hundred dollars, or imprisoned in the county jail not exceed
ing thirty days. fC. '73, § 4046; R., § 4380; C. '51, § 2737.] 

SEC. 5011. Circulation of foreign bank notes. If any person pay out 
or offer to pay, or in any manner put in circulation or offer to put in circula
tion, any bank note, bill or other instrument intended to circulate as money, 
issued or purporting to be issued by any bank, individual or corporation else
where than in this state, excepting treasury notes, notes of any bank organ
ized under the law of the United States, or any other description of currency 
issued by the authority of congress, he shall be fined the sum of five dollars 
for each note, bill or other instrument so paid out or offered to be paid out, 
put in circulation or offered to be put in circulation. In prosecutions under 
this section, it shall not be necessary to state in the indictment or informa
tion the name of the bank issuing the notes, nor to prove the existence of 
the bank or other person purporting to issue them; but it shall be sufficient 
to allege in general terms the fact of paying out, or attempting to pay out, as 
the case may be, of bank notes issued out of this state; and the proof may 
be made as if the particulars were alleged. Any number of offenses may be 
included in the same prosecution, and where the total fines shall not exceed 
one hundred dollars, the offense may be tried before a justice of the peace; 
but when they exceed one hundred dollars, it shall be within the juridiction 
of the district court. [C'73, § 4047.] 

Under ch. 147 of Code of '51, providing a given to secure the issuance of such notes 
penalty for issuing any bills, etc., to be put was void: Beynolds v. Nichols, 12-398. 
in circulation as money, held, that a deed 

SEC. 6012. Bringing diseased sheep into the state. If the owner of 
sheep, or any person having the same in charge, knowingly import or drive 
into this state sheep having any contagious disease; or knowingly turn out 
or suffer any sheep having any contagious disease to run at large upon any 
common, road or uninclosed lands; or sell or dispose of any sheep, know
ing the same to be so diseased, he shall be fined in any sum not less than 
fifty nor more than one hundred dollars. [C. '73, § 4055.] 
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A contract for the sale of sheep having con- ever, that the statute would not apply where 
tagious diseases cannot be enforced against the seller did not know that the disease with 
the purchaser, even when he knew of such which the sheep were afflicted was con-
disease before purchasing. The statute is tagious, and that in such case the contract 
intended, not for the protection of the pur- could be enforced: Caldwell v. Bridal, 48-15. 
chaser only, but of the public. Held, how-

SEC. 5013. Bringing in diseased horses, mules, etc. If any person 
knowingly import or bring within the state any horse, mule or ass affected 
by the diseases known as nasal gleet, glanders or button-farcey, or suffer 
the same to run at large upon any common, road or uninclosed land, 
or use or tie the same in any public place, or off his own premises, or sell, 
trade or offer for sale or trade any such animal, knowing the same to be so 
diseased, he shall be fined not less than fifty nor more than five hundred 
dollars, or be imprisoned not to exceed one year in the county jail, or both. 
[C. 73, § 4056.] 

SEC. 5014. Allowing diseased horses, mules, etc., to run at large. 
If any horse, mule, or ass reasonably supposed to be diseased with nasal 
gleet, glanders or button-farcey be found running at large without any known 
owner, it shall be lawful for the finder thereof to take such animal, so 
found, before some justice of the peace, who shall forthwith cause the 
same to be examined by some veterinary surgeon, or other person skilled in 
such diseases, and if, on examination, it is ascertained to be so diseased, it 
shall be lawful for such justice of the peace to order such diseased animal 
to be immediately destroyed and buried; and the necessary expense accru
ing under the provisions of this section shall be defrayed out of the county 
treasury. [C. 73, § 4057.] 

See \ 2339. 

SEC. 5015. Swine dying from disease. The owner or person having 
charge of any swine any of which die or are killed on account of any dis
ease, shall upon such fact coming to his knowledge, immediately burn the 
same. [26 G. A., ch. 58, § 2.] 

SEC. 5016. Not to be sold. No person shall sell or give away or offer 
for sale any swine that have died of any disease, or that have been killed 
on account of any disease. [Same, § 3.] 

SEC. 5017. Nor conveyed along highway. No person shall convey 
upon or along any public highway or other public ground, or any private 
land except that owned or leased by him, any diseased swine, or swine that 
have died of or have been killed on account of any disease. Upon the trial 
for the violations of the provisions of this section, the proof that any person 
has hauled or is hauling dead swine from a neighborhood in which swine 
have been dying, or are at the time dying, from any disease, shall be pre
sumptive evidence of his guilt. [Same, § 4.] 

SEC. 5018. Allowing diseased hogs to escape. It shall be unlawful 
for any person negligently or wilfully to allow his hogs or those under his 
control, infested with any disease, to escape his control or run at large. 
[Same, § 5; 22 G. A., ch. 67; 21 G. A , ch 79, § 1.] 

SEC. 6019. Penalty. Any person violating or failing to comply with 
any provision of the four preceding sections shall be fined not less than five 
nor more than one hundred dollars, or be imprisoned in the county jail not to 
exceed thirty days, or both. [26 G. A , ch. 58, § 6; 21 G. A., ch. 79, § 3.] 

SEC. 6020. Bringing diseased cattle into state. Any person driving 
any cattle into the state, or any agent, servant or employe of any railroad 
or other corporation who shall carry, transport or ship any cattle into this 
state, or any railroad company or other corporation or person who shall 
carry, ship or deliver any cattle into this state, or the owner, controller, 
lessee or agent or employe of any stock yard, receiving into such stock yard, 
or in any other inclosure for the detention of cattle in transit or shipment 
or reshipment or sale any cattle brought or shipped in any manner into this 
state, which at the time they were either driven, brought, shipped or trans-
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ported into this state, were in such condition as to infect with or to com
municate to other cattle pleuro-pneumonia, or splenitic or Texas fever, 
shall be fined not less than three hundred and not more than one thousand 
dollars, or be imprisoned in the county jail not exceeding six months, or 
both. [21 G. A., ch. 156, § 2; C.73, § 4058.] 

S E C . 5021. Act ion for d a m a g e s . Any person who shall be injured or 
damaged by any acts prohibited in the preceding section, in addition to the 
remedy therein provided, may recover the actual damages sustained by him 
from the person, agent, employe or corporation therein mentioned, and 
neither said criminal proceeding nor said civil action shall be a bar to a con
viction or to a recovery in the other. [21 G. A., ch. 156, § 3; C. 73, § 4059.] 

The liability for damages under this sec- may be rebutted by showing that there was 
tion does not arise where there is no negli- in fact no such negligence: Farley v. Chi-
gence on the part of the carrier, and the pre- cago, M. & St. P. B. Co., 90-149. 
sumption of negligence arising from injury 

S E C . 5022 . Diseased hop roots or cutt ings . If any person use, trans
plant, cultivate or sell, or br ing into this state for the purpose of using, 
planting, cultivating or selling, any hop roots, plants or cuttings which may 
be diseased in any manner, or infected with lice or vermin of any kind, or 
which may be brought from any state or country in which the cultivation of 
hops has been retarded or impaired by the presence of any disease, lice or 
vermin of a contagious character, he shall be fined not less than ten, nor 
more than one hundred dollars, and imprisoned not less than five nor more 
than twenty days. [C. '73, § 4060.] 

S E C . 5023 . Seizure and destruct ion of d i seased p l a n t s . If com
plaint is made before a justice of the peace by one or more responsible per
sons, tha t they have good reason to believe that hop roots have been intro
duced into or are being cultivated in the city or township where they reside 
in violation of the preceding section, the justice before whom such com
plaint is made shall issue a warrant authorizing any peace officer to seize 
such roots, and they shall be held in charge by such officer until action has 
been brought against the person so offending, and the cause determined; 
and in case it is found tha t the said plants, roots or cuttings are diseased, 
or are infected by lice or vermin of a contagious character, the officer 
before whom it is brought shall order the said roots, plants or cuttings to 
be burned, charging the expense of doing the same as costs upon the party 
owning or cultivating the roots, plants or cuttings; and in no case shall he 
allow them to be planted or delivered to a third par ty until the fact is 
established that they are not infected with any vermin or disease of a con
tagious character. [C.73, § 4061.] 

S E C . 5024 . Canada th is t les . If any person or corporation, after hav
ing been notified in writing of the presence of Canada thistles on any lands 
owned or occupied by such person or corporation; or if any road supervisor, 
after having been notified in writ ing of the presence of any such thistles on 
the road under his jurisdiction, shall permit such thistles or any par t thereof 
to blossom or mature, such person, corporation or road supervisor shall be 
guilty of a misdemeanor, and shall be punished by a fine not exceeding one 
hundred dollars or imprisonment in the county jail not more than thir ty 
days. [24 G. A., ch. 45, § 2; C.73, § 4062.] 

As to extermination of Canada and Russian thistles, see \\ 1562-1565. 

S E C . 5025 . B o x i n g tumbl ing rods of thresh ing machines . If any 
person run any threshing machine in this state without having two lengths 
of tumbling rods next the machine, together with the knuckles or joints 
and jacks of the tumbling rods safely boxed and secured while the machine 
is running, he shall be fined not less than ten nor more than fifty dollars for 
every day or par t of day he shall violate this section. [15 G. A., ch. 38; C. 
73, § 4064.] 
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This section does not make defendant ab- of the right to recover, and as constituting 
solutely liable. Proof of running a thresh- the negligence complained of: Messenger v. 
ing machine not secured as here required es- Pate, 42-443. 
tablishes negligence, but the rule still ap- Where a contract was made for threshing 
plies that contributory negligence on the part to be done with a machine not boxed, etc., as 
of the person injured will defeat a recovery: here required, held, that the contract was 
Reynolds v. Hindman, 32-146. void, and that such fact was a good defense 

A person injured through a violation of in an action for services rendered thereua-
this provision has a right of action, and it is der: Dillon v. Allen, 46-299. 
sufficient to allege the violation as the basis 

S E C . 5026 . Steam boi lers . Any person owning or operat ing steam 
boilers in this state shall provide the same with steam-gauge, safety-valve 
and water-gauge, and keep the same in good order. Any person neglecting 
so to do shall be fined not less than fifty nor more than five hundred dollars. 
[15 G. A., ch. 14.] 

S E C . 5027 . B lack l i s t ing employes . If any person, agent, company 
or corporation, after having discharged any employe from his or i ts service, 
shall prevent or at tempt to prevent, by word or writing of any kind, such 
discharged employe from obtaining employment with any other person, 
company or corporation, except by furnishing in writ ing on request a t ruth
ful statement as to the cause of his discharge, such person, agent, company 
or corporation shall be punished by a fine not exceeding five hundred nor 
less than one hundred dollars, and shall be liable for all damages sustained 
by any such person. [22 G. A., ch. 57, § 1.] 

S E C . 5028 . Same b y agents . If any railway company or other com
pany, partnership or corporation shall authorize or allow any of its or 
their agents to blacklist any discharged employe, or at tempt by word or 
writ ing or any other means whatever to prevent such discharged employe, 
or any employe who may have voluntarily left said company's service, 
from obtaining employment with any other person or company, except as 
provided for in the preceding section, such company or copartnership shall 
be liable in treble damages to such employe so prevented from obtaining 
employment. [Same, § 2.] 

CHAPTER 12. 

OF OFFENSES AGAINST THE PUBLIC PEACE. 

S E C T I O N 5029 . Affray. If two or more persons voluntarily or by 
agreement engage in any fight, or use any blows or violence towards each 
other in an angry or quarrelsome manner, in any public place, to the dis
turbance of others, they are guilty of an affray, and shall be imprisoned in 
the county jail not exceeding th i r ty days, or be fined not exceeding one 
hundred dollars. [C.73, § 4065; R., § 4386; C. '51, § 2738.] 

S E C 5030 . "Unlawful assembly . When three or more persons in a 
violent or tumultuous manner assemble together to do an unlawful act, or, 
when together, at tempt to do an act, whether lawful or unlawful, in an 
unlawful, violent or tumultuous manner, to the disturbance of others, they 
are guilty of an unlawful assembly, and shall be imprisoned in the county 
jail not more than thir ty days, or be fined not exceeding one hundred dol
lars. [C.73, § 4066; R., § 4387; C.'51, § 2739.] 

S E C . 5031. Riot. When three or more persons together and in a vio
lent or tumultuous manner commit an unlawful act, or together do a lawful 
act in an unlawful, violent or tumultuous manner, to the disturbance of 
others, they are guilty of a riot, and shall be punished as is provided in the 
preceding section. [C.73, § 4067; R., § 4388; C ' 5 1 , § 2740.] 

In order to constitute a riot it is necessary engaged in some physical act of violence: 
that the persons implicated shall be actually Scott v. united States, Mor., 142. 
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SEC. 5032. One person may be tried. Any person guilty of unlaw
fully assembling, or of a riot, may alone be tried and convicted thereof, but 
it must be alleged in the information and proved on the trial that three or 
more persons were engaged therein. [C. 73, § 4068; R., § 4389; C. '51, § 2741.] 

SEC. 6033. Exciting disturbance. If any person make or excite any 
disturbance in a tavern, store or grocery, or at any election or public meet
ing, or other place where the citizens are peaceably and lawfully assem
bled, he shall be fined not exceeding one hundred dollars, or be imprisoned 
in the county jail not exceeding thirty days. [C. 73, § 4069; R., § 4390; C. 
'51, § 2742.] 

This section is not intended to provide for Where the assembly was for the unlawful 
the punishment of the unlawful and riotous purpose of expelling an employe from a rail-
assembly, but for the injury of a dwelling- road ticket office, and asa consequence there-
house or other building as the result there- of injury was done to the building, held, that 
of: State v. Johnson, 89-594. there was a crime under this section: 1 bid. 

S E C 5034. Using blasphemous or obscene language. If any per
son publicly use blasphemous or obscene language, to the disturbance of 
the public peace and quiet, he shall be imprisoned in the county jail not ex
ceeding thirty days, or be fined not exceeding one hundred dollars, or both. 

S E C 5035. Riotous conduct. If any person or persons, unlawfully 
or riotously assembled, pull down, injure or destroy, or begin to pull down, 
injure or destroy, any dwelling-house or other building; or destroy or 
attempt to injure or destroy any boat or vessel; or perpetrate any premedi
tated injury on the person of another, not being a felony, he shall be 
imprisoned in the penitentiary not more than five years, or be fined not 
exceeding five hundred dollars and imprisoned in the county jail not more 
than one year, and shall also be answerable to any person injured to the 
full amount of the damages by him sustained. [C. 73, § 4070; R., § 4391; C. 
'51, § 2743.1 

SEC. 5036. Engaging in prize fight. Whoever engages as principal 
in any prize fight shall be fined not less than one hundred nor more than 
one thousand dollars, or be imprisoned in the penitentiary for a term of not 
more than one year, or both. [25 G. A., ch. 97, § 1.] 

S E C 6037. Aiding or abetting. Whoever aids or assists in any prize 
fight shall be fined not exceeding five hundred dollars, or imprisoned in the 
county jail for not more than one hundred and fifty days. [Same, § 2.] 

SEC. 5038. Security to keep the peace. Any peace officer who has 
reason to believe that any persons are about to engage in a prize fight 
within the state shall make complaint before some justice of the peace of 
the county, or other authorized magistrate, and thereupon such justice of 
the peace or authorized magistrate shall proceed, under the chapter relative 
to security to keep the peace, to make examination of the charges, and, if 
he shall find that there is just reason to fear the commission of such offense, 
he shall require security to keep the peace, to be given as therein provided. 
[Same, § 3.] 

S E C 5039. Racing or fast driving on high-ways. Any person who 
shall be guilty of racing or driving upon the public highway, in a manner 
likely to endanger the persons or-Mves of others, shall be guilty of a mis
demeanor, and shall be fined not exceeding one hundred dollars, or be 
imprisoned in the county jail not exceeding thirty days. [C. 73, § 4071.] 

S E C 6040. Breach of Sabbath. If any person be found on the first 
day of the week, commonly called Sunday, engaged in carrying firearms, 
dancing, hunting, shooting, horse racing, or in any manner disturbing a 
worshiping assembly or private family, or in buying or selling property 
of any kind, or in any labor except that of necessity or charity, he shall be 
fined not more than five nor less than one dollar, and be imprisoned in the 
county jail until the fine, with costs of prosecution, shall be paid; but noth
ing herein contained shall be construed to extend to those who conscien
tiously observe the seventh day of the week as the Sabbath, or to prevent 
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persons traveling or families emigra 
keepers of toll bridges, toll gates anc 
[C. 73, § 4072; R., §§ 4392-3.] 

An express or implied contract for sale of 
property, made on Sunday, where the parties 
are not embraced within the exceptions of 
this section, will not be enforced by the 
courts: Watrous v. Blair, 32-58, 61; Pike v. 
King, 16-49. 

Vendee of property sold on Sunday may 
retain it without paying the price agreed 
upon. The law will leave the parties where 
it finds them: Pike v. King, 16-49; Kinney v. 
MeDermot, 55-674. 

Where the parties traded horses on Sun
day and on the next day plaintiff tendered 
back the animal received by him, held, that 
he was not thereupon entitled to maintain 
replevin for the animal which he gave in ex
change: Kelley v. Cosgrove, 83-229. 

If the contract is to pay for property bought 
and sold on Sunday, the plaintiff cannot re
cover the value aside from the contract: Pike 
v. King, 16-49. 

A vendee obtaining possession of property 
under a Sunday contract may maintain re
plevin for such property when subsequently 
taken from him by the vendor by force: Kin
ney v. MeDermot, 55^674. 

The execution of a note on Sunday is with
in the prohibition of this section, and such 
note is, as against the maker, void in the 
hands of the payee or his assignees. And in 
this inspect the laws of another state where 
the note was executed will be presumed to be 
the same as those of this state: Sayre v. 
Wheeler, 31-112; 8. C, 32-559. 

The burden of proving that a contract 
made on Sunday is within one of the excep
tions of this section is upon the party claim
ing under the exemption, which is in the 
nature of a proviso: Ibid. 

A note signed on Sunday, but not, in fact, 
delivered until Monday, is not void: Bell v. 
Mahin, 69-408. 

The defense that a contract is void be
cause made on Sunday must be specially 
pleaded: Biech v. Bolch, 68-526. 

It does not follow that where the contract 
only is unlawful the plaintiff cannot recover 
upon the original consideration in a proper 
case: Sayre v. Wheeler, 31-112. 

Though the contract be void as made on 
Sunday the parties may make a valid con
tract with reference to the same subjectmat-
ter on a subsequent weekday, and it would 
seem that a subsequent ratification of the 
Sunday contract would be binding: Harrison 
v. Colton, 31-16. 

To amount to the ratification of a contract 
of lease executed on Sunday something more 
than mere occupation of the premises must 
be shown. Such occupancy might render 
the tenant liable under an implied promise 
for a quantum meruit, but not for the rent 
stipulated. To constitute a ratification there 
must be some new promise to perform the 
terms of the lease, or something equivalent 
thereto: Mcintosh v. Lee, 57-356. 

A promissory note made on Sunday is 
void, but if ratified by partial payment upon 
a secular day, it will be valid from the date 
of the ratification, and a ratification by one 

ing from pursuing their journey, or 
ferrymen from attending the same. 

partner or joint maker will be binding upon 
the other partners or joint makers, and pay
ment upon the note will be a ratification of 
the mortgage by which such note is secured: 
Mussell v. Murdoch, 79-101. 

The admission of a debt such as will take 
it out of the bar of the statute of limitations 
is not void because made on Sunday: Ayres 
v. Bane, 39-518. 

A party to a Sunday contrae^ cannot set 
up the fact of its execution on Sunday to de
feat it in the hands of one who is a good 
faith assignee thereof for value and without 
notice of the illegality: Johns v. Bailey, 45-
241. 

A negotiable note made on Sunday, but 
dated on another day, and having nothing on 
its face to indicate its invalidity, is not void 
in the hands of a bona fide holder acquiring 
it before maturity without notice: Clinton 
Nat. Bank v. Graves, 48-228. 

The transferee, after maturity, without 
knowledge of the fact that the note bearing 
date on a secular day was actually executed 
on Sunday, may recover thereon. The de
fense to the note is not an equity which may 
be set up against one who purchases after 
maturity: Leighlman v. Kadetska, 58-676. 

An action for damages for fraud in trad
ing a horse affected with glanders, lield not 
maintainable where it appeared that the 
trade was made on Sunday: Ounderson v. 
Bichardson, 56-56. 

In an action for damages resulting from 
the frightening of plaintiff's horse by de
fendant's dog, held, that the fact that the 
accident happened on Sunday, while plain
tiff was riding on a business errand, would 
not defeat his r ight of recovery: Schmid v. 
Humphrey, 48-652. 

Nor will the fact that a railway train is 
operated in violation of the Sunday law ren
der the railway company liable for damages 
accidentally occurring from the operation of 
such train without fault or negligence on the 
part of the company: Tingle v. Chicago, B. & 
Q. B. Co., 60-333. 

The fact that two parties are together 
violating the Sabbath will not constitute a 
defense in an action by one of them against 
the other for damages due to negligent shoot
ing: Gross v. Miller, 93-72. 

Where the insured in an accident policy 
engaged in hunting on Sunday and subse
quently on the same day while returning 
from the trip received an injury causing his 
death, held, that the illegal hunting was not 
proximately connected with the death and 
would not defeat recovery under the condi
tion in the policy that there should be no 
recovery for accident or death while engaged 
in violating the law: Prader v. National Ma
sonic Ace. Ass'n, 63 N. W., 601. 

The fact that a telegram is received by 
the company on Sunday for transmission 
does not relieve it from liability in damages 
for neglect in such transmission, even though 
the transmission on Sunday might be illegal; 
that fact is no defense for the negligence: 
Taylor v. Western Union Tel. Co., 64 N. W., 660. 
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CHAPTER 13. 

OF CHEATING BY FALSE PRETENSES, GROSS FRAUDS AND CONSPIRACY. 

SECTION 6041. False pretenses. If any person designedly and by false 
pretense, or by any privy or false token, and with intent to defraud, obtain 
from another any money, goods or other property, or so obtain the signature 
of any person to any written instrument, the false making of which would 
be punished as forgery, he shall be imprisoned in the penitentiary not more 
than seven years, or be fined not exceeding five hundred dollars, or impris
oned in the county jail not exceeding one year, or both such fine and impris
onment. " [0.78, § 4073; R., § 4394; C. '51, § 2744.] 

"What constitutes : This changes the com
mon-law rule as to cheats, and a person may 
be guilty of cheating by false pretenses, con
sisting of representations and acts, although 
no false tokens are used: State v. Beidel, 26-
430. 

The crime of -cheating by false pretenses 
may be committed by means of false repre
sentations. Therefore, held, that the indict
ment charging defendant with obtaining the 
signature of prosecutor to a promissory note, 
by means of false representations and pre
tenses that such note was an order for a cer
tain number of patent churns, etc., well 
knowing such representations to be false, 
was sufficient: State v. Joaquin, 43-131. 

A false promise will not sustain the charge 
of a crime under this section. There must 
be a pretense and representation, in fact, 
that is false, and which was relied upon by 
the party defrauded; but the fact that a 
false promise was combined with the false 
pretense does not take away the criminal 
character of the act: State v. Dowe, 27-273. 

So, where a party, under t. 'e pretense of 
having come to pay a debt, on a promise to 
pay the same, fraudulently procured from 
his creditor and got into his possession a 
receipt for his debt, held, that the facts con
stituted an offense as here contemplated: 
IUd. 

A person who, by falsely personating an
other, obtains property with intent to con
vert it to his own use, is guilty of larceny 
(S 4838): State v. Brown, 25-561. 

Where defendant was indicted for obtain
ing property in exchange for a lot of a cer
tain description which he pretended to point 
out, but it was in fact located elsewhere than 
was indicated and was of no value, hdd, that 
the party to whom the lot was shown was 
justified in believing the lot described was 
located as indicated, and that it was not error 
to refuse to instruct the jury that it must be 
shown that the party to whom the repre
sentations were made exercised ordinary 
prudence and diligence to inform himself of 
the truth of the representations: State v. Mc-
Conkcy, 49-499. 

Also held that in such case the crime would 
have been complete, even if it had appeared 
that defendant was the owner of the lot which 
he pointed out as that conveyed by him: Ibid. 

Representations made by acts or declara
tions intended to induce the belief that the 
person making them is some one else may be 
sufficient to constitute the crime, although 
not amounting to direct representations that 

the party's name is that of the person whom 
he personates: State v. Goble, 60-447. 

To constitute the crime, the person must 
have obtained, by means of the false pre
tenses, either the title to the property, or 
the unqualified right of possession thereof, 
for some length of time: State v. Anderson, 
47-142. 

Obtaining an indorsement of credit on a 
note by false pretenses, with intent to de
fraud, does not constitute an offense under 
this section: State v. Moore, 15-412. 

False promises, coupled with false state
ments of fact, may amount to false pretenses: 
State v. Montgomery, 56-195. 

The question is for the jury whether the 
false representations actually misled the 
person claimed to have been defrauded, and 
in determining that question they should 
take into account his age, experience, state 
of health, etc. : Ibid. 

The jury should be told that it is nec
essary to prove that defendant made the false 
representations, knowing them to be false, 
and that the other party was deceived and 
thereby induced to act: State v.Bivers,58~102. 

Where defendant was indicted for false 
pretenses in procuring a bank to accept as 
collateral security an invalid mortgage, held, 
that previous and subsequent dealings with 
the bank might be shown as throwing light 
upon the intent of the defendant, and the fact 
as to whether the cashier was in fact de
ceived: Ibid. 

Evidence of other similar transactions is 
admissible for the purpose of showing the 
knowledge, intention and bad faith of de
fendant: /State v. Brady, 69 N. W., 290. 

Where defendant had borrowed money on 
the representation that his brother was to 
arrive with money, coupled with the promise 
to use it in payment of the sum borrowed, 
held, that such representation and promise 
amounted to a pretense that he had the 
money: State v. Jfooks, 65-196. 

To support a conviction it need not ap
pear that the false pretenses were the only 
inducements for giving credit or delivering 
property to the accused. It is sufficient if 
they had such effect that without their in
fluence upon the mind of the party defrauded 
he would not have parted with the property 
or given credit: Ibid. 

If the false representations are made with 
the design of deceiving and thereby obtain
ing property, and have that effect, the guilty 
party cannot escape on the ground of weak 
credulity: Ibid. 
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Where defendant procured property by 
representing that he had purchased a farm 
in the neighborhood, lield, that the crime was 
committed: Slate v. Fooks, 65-452. 

Where a buyer acquires property by 
reason of statements by him to the seller re
specting his condition, made to induce the 
sale, which statements he knows to be false, 
it is no defense that he nevertheless intended 
to pay for the property: State v. Neimeier, 66-
634. 

In the case of obtaining a signature by 
false pretenses the crime is committed when 
the instrument is delivered, and not when 
the signature is obtained. The delivery of 
the instrument with intent to defraud is es
sential: State v. McGinnis, 71-685. 

This crime might be committed by fraud-
lently procuring a mortgage from another, 
although the maker was not the owner of 
the property described therein, if the mort
gage contained covenants imposing pecuni
ary liability on the maker: State v. Jamison, 
74-613. 

An indictment charging defendant with 
obtaining money and other property of value 
stated by means of false pretenses, consist
ing of representations that a draft given by 
defendant, a banker, in exchange for prop
erty was drawn against funds with which it 
would be paid on presentation, and that the 
person from whom the property was pro
cured by means of such draft believed and 
relied on such representations and was de
ceived by them, is sufficient to charge an 
oifense under this section: State v. Cadwell, 
79-473. 

A member of a firm doing a banking 
business and acting as cashier of the bank is 
not guilty of procuring property by false 
pretenses in issuing, in the name of the bank, 
a draft upon another bank under the as
sumption that the latter has deposits to the 
credit of the former. Under an indictment 
charging defendant with falsely drawing a 
draft against funds in such other bank, the 
fact that such person might be liable on the 
draft as a partner of the firm drawing it does 
not make it his individual draft within the 
meaning of such indictment; Ibid. 

A non-negotiable draft of an insurance 
company given by an adjuster in payment of 
a loss is an instrument the false obtaining of 
w hich is criminal under this section, although, 
it must be accepted or approved by the com
pany before becoming binding upon it. Such 
r n instrument is within the definition of lar
ceny: State v. Patty, 66 N. W., 727. 

In a particular case, held, that the instru
ment by which the false pretense complained 
of was made was such as imported a liability, 
and was sufficient to constitute the offense: 
State v. Kealey, 89-98. 

Material false representations of the age 
of animals covered by a policy of livestock 
insurance made for the purpose of securing 
payment of the loss under such policy may 
be criminal under this section: State v. Patty, 
66 N.W., 727. 

Indictment: In an indictment for obtain
ing money under false pretenses, the false 
pretenses should be particularly set forth: 
United States v. Boss, Mor., 164. 

An indictment for this offense cannot be 
predicated upon representations which are 
mere matters of opinion: State v. Webb, 26-262. 

An indictment charging that by means of 
false token and pretenses, etc., the defend
ant obtained the property described, held to 
sufficiently charge that the party to whom 
the pretense was made relied thereon: State 
v. McConkey, 49-499. 

In a particular case, held, that the indict
ment sufficiently charged that the party de
frauded parted with his property on the faith 
of defendant's false representations: State v. 
Neimeier, 66-634. 

An indictment charging the obtaining by 
false pretenses of certain notes, designating 
them as property, and in the second count 
charging the obtaining in the same manner 
of the same notes, but designating them as 
written instruments, the false making of 
which would be forgery, does not charge two 
offenses. Such charges might be contained 
in the same count without rendering the in
dictment bad for duplicity: State v. Mouse, 
55-466. 

It is not sufficient to charge in the indict
ment that the defendant by means of false 
pretenses induced another to sign a written 
instrument, the false making of which would 
be forgery; it must also be averred that he 
obtained from such person the instrument so 
signed: State v. Clark, 72-30. 

The indictment must show delivery of the 
instrument obtained by false pretenses, but 
it is not necessary that any person should 
have been actually defrauded: State v. Jami
son, 74-613. 

Venue: That the false representations 
were made in another county will not pre
vent the offense being punishable in the 
county where the property was obtained. 
The latter county is the one where the of
fense was committed: State v. Bouse, 55-466. 

SEC. 5042. Fraudulent conveyances. Any person who, knowingly 
being a party to any conveyance or assignment of any estate or interest in 
lands, goods or things in action, or of any rents or profits arising therefrom, 
or being a party to any charge on such estate, interest, rents or profits, made 
or created with intent to defraud prior or subsequent purchasers, or to hin
der, delay or defraud creditors or other persons, and every person who, being 
privy to or knowing of such fraudulent conveyance, assignment or charge, 
puts the same in use as having been made in good faith, shall be imprisoned 
in the penitentiary not exceeding three years, or may be fined in the discre
tion of the court not exceeding one thousand dollars, or imprisoned in the 
county jail not more than one year. [C. '73, § 4074; R., § 4395; C. '51, § 2745.] 
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The intention to hinder and delay cred- equitable rights of others are affected 
itors is the essential element in the crime thereby: Day v. Lown, 51-364. 
here defined. An instrument such as is re- Whore the mortgagee of a mortgage exe-
ferred to is void: Davenport v. Cummings, 15- cuted in fraud of creditors, as contemplated 
219. in this section, seeks to recover possession 

To establish the crime, a fraudulent in- of the property thereunder, the mortgagor 
tent in fact, as distinguished from an intent may set up the invali'dity of the .mortgage 
which may be presumed in law, must be as a defense: Oalpin v. Oalpin, 74-454. 
shown: Lillie v. McMillen, 52-463. An agreement between grantor and gran-

" Other persons," as here used, means tee to defeat recovery against the grantor in 
some one who had, or might have, a claim of an action pending at that time, and to defeat, 
r ight to the property conveyed, which might delay, retard and prevent the enforcement 
be enforced at law or in equity. The inten- of the payment of obligations by the grantor 
tion with which a conveyance is made can- is criminal: Briggs v. Coffin, 91-329. 
not render the act criminal, if no legal or 

SEC. 5043. Suppression of-will. If any person, having in his posses
sion or under his control any last will of any deceased person, wilfully sup
press, secrete, deface or destroy the same, or any codicil thereto belonging, 
with intent to injure or defraud any devisee, legatee or other person, he shall 
be imprisoned in the penitentiary not more than seven years, or be fined not 
exceeding one thousand dollars, and imprisoned in the county jail not more 
than one year. [C. 73, § 4075; E., § 4396; 0. '51, § 2746.] 

SEC. 6044. False weights and measures. If any person, with intent 
to defraud, use a false balance, weight or measure in the weighing or 
measuring of anything whatever that is purchased, sold, bartered, shipped, 
or delivered for sale or barter, or that is pledged or given in payment, he 
shall be fined not exceeding five hundred nor less than fifty dollars, or be 
imprisoned in the county jail not more than six months, or both. [C'73, § 
4076; R., §4397; C'51, § 2747.] 

The testimony of the state superintendent If a witness states that he knows whether 
of weights and measures that a weight used a weight is correct or that it is not he may 
by defendant was false need not necessarily be permitted to testify as to the fact, and his 
be confined to a comparison of such weight competency to so testify may be tested by 
with the official standard: State v. Frolick, cross-examination: Ibid. 
64N.W..264. 

SEC. 5045. Seizure. The magistrate granting a warrant of arrest 
tinder the preceding section must also direct the seizure of the false weights, 
balances or measures; and if the party be convicted, or they are found to be 
false, they shall be forfeited to the county, and, after being made of the 
standard weight or measure, may be sold, and the money arising from such 
sale must be paid into the county treasury. [C'73, § 4077; R., § 4398; C.'51, 
§ 2748.] 

SEC. 5046. Al ter ing brands, stamps, marks , etc. If any person 
falsely alter any stamp, brand or mark on any cask, package, box or bale 
containing merchandise or produce, made by a public officer, appointed for 
that purpose, in order to denote the quality, weight or quantity of the con
tents thereof, with intent to defraud, he shall be fined not more than five 
hundred dollars and imprisoned in the county jail not exceeding one year. 
[C'73, § 4078; R„ § 4399; C'51, § 2749.] 

SEC. 5047. Counterfeiting mark of another. If any person counter
feit any mark, stamp or brand of another, or falsely mark any cask, package, 
box or bale as to quality or quantity, with intent to defraud, he shall be fined 
not exceeding two hundred dollars, or be imprisoned in the county jail not 
more than six months, or both. [C'73, § 4079; R., § 4400; C '51, § 2750.] 

The fact of making and branding, with are to be sold or not, is sufficient to consti-
intent to deceive, without reference to tute the crime here defined: State v. Burge, 
whether the articles so marked or branded 7-255. 

SEC. 5048. F raudulen t ly using stamped cask, package, box, etc. 
If any person, with intent to defraud, use any cask, package, box or bale, 
marked, branded or stamped by another, for the sale of merchandise or pro
duce of an inferior quality or less in quantity or weight than is denoted by 
such mark, stamp or brand, he shall be imprisoned in the county jail not 
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more than one year, or fined not exceeding two hundred dollars, or both. 
[C'73, § 4080; R., § 4401; C.'51, § 2751.] 

SEC. 5049. Falsely using label of labor union. Every person, or 
association or union of working men or others, that has adopted or shall adopt 
for their protection any label, trade-mark or form of advertisement, may file 
the same for record in the office of the secretary of state by leaving two copies, 
counterparts or facsimiles thereof with the secretary of state. Said secretary 
shall thereupon deliver to such person, association or union so filing the 
same a duly attested certificate of the record of the same, for which he shall 
receive a fee of one dollar. Such certificate of record shall in all actions 
and prosecutions under the following six sections be sufficient proof of the 
adoption of such label, trade-mark or form of advertisement, and the right 
of said person, association or union to adopt the same. [24 G. A., ch. 36, 
§§ 1, 3.J 

SEC. 5050. Injunction. Every person, association or union adopting 
a label, trade-mark or form of advertisement, as specified in the preceding 
section, may proceed by action to enjoin the manufacture, use, display or 
sale of any counterfeits or imitations thereof; and all courts having juris
diction of such actions shall grant injunctions to restrain such manufacture, 
use, display or sale, and shall award the complainant therein such damages 
resulting from such wrongful manufacture, use, display or sale, and a rea
sonable attorney's fee to be fixed by the court, and shall require the defend
ant to pay to such person, association or union the profits derived from 
such wrongful manufacture, use, display or sale, and a reasonable attorney's 
fee to be fixed by the court, and said court shall also order that all such 
counterfeits or imitations in the possession or under the control of any 
defendant in such case be delivered, to an officer of the court to be destroyed. 
Such actions may be prosecuted for the benefit of any association or union 
by any officer or member thereof. [Same, §§ 4, 6.] 

SEC. 5051. Imitation of such, label. It shall be unlawful for any 
person or corporation to imitate any label, trade-mark or form of advertise
ment adopted as provided in the second preceding section, or to knowingly 
use any counterfeit or imitation thereof, or to use or display such genuine 
label, trade-mark or form of advertisement, or the name or seal of such 
person, union or association, or of any officer thereof, unless authorized so 
to do, or in any manner not authorized by him or it. Any person violating 
any provision of this section shall be imprisoned in the county jail not more 
than thirty days, or be fined not less than twenty-five nor more than one 
hundred dollars. [Same, §§ 1, 2, 5, 7.] 

SEC. 5052. "Unlawful use or sale of bottles, boxes, etc., of another. 
Persons engaged in the manufacture, bottling or selling of soda water, 
mineral or aerated waters, cider, milk, cream or other lawful beverages in 
bottles, boxes, casks, kegs or barrels, with their names or other marks of 
ownership stamped or marked thereon, may file in the office of the recorder 
of the county in which such articles are manufactured, bottled or sold a 
description of the name or marks so used by them, and cause notice 
thereof to be given by three consecutive publications in a weekly newspaper 
printed in the English language in said county. It shall thereupon be 
unlawful for any person, without the written consent of the owner, to fill 
such bottles, boxes, casks, kegs or barrels so marked or stamped, for the 
purpose of sale, or to sell, dispose of, buy or traffic in or wantonly destroy 
the same, whether filled or not, and any violation of this section shall be a 
misdemeanor. The using by any other person than the rightful owner, 
without written permission, of any such cask, barrel, keg, bottle or box, as 
prohibited in this section, or the possession thereof by any junk dealer, or 
dealer in such casks, barrels, kegs, bottles or boxes, the same being marked 
or stamped and registered as herein required, shall be prima facie evidence 
that such use, and the sale or possession, is unlawful, and search warrants 
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may be procured for the discovery and seizure of such bottles, boxes, casks, 
kegs or barrels, as in other criminal cases. [25 G. A., ch. 79.J 

SEC. 5053. Gross fraud or cheat. Every person who is convicted of 
any gross fraud or cheat at common law shall be fined not more than two 
hundred dollars, or imprisoned in the county jail not more than one year, 
or both. [C. 73, § 4081; E., § 4402; C. '51, § 2752.] 

Punishment is here provided for cross son with cheating, defrauding, etc., are 
frauds and cheats, and under this provision therefore not actionable per se: Lucas v. 
all frauds and cheats are certainly not pun- Flinn, 35-9. 
ishable. Slanderous words charging a per-

SEC. 5054. F raudulen t destruction of boats, etc. If any person 
cast away, sink or otherwise destroy any raft, boat or vessel, within any 
county, with intent to defraud any owner or insurer thereof, or the owner 
or insurer of any property laden on board the same, or of any part thereof, he 
shall be imprisoned in the penitentiary not exceeding five years, or fined 
not exceeding two thousand dollars and imprisoned in the county jail not 
exceeding one year. [C. 73, § 4082; R., § 4403; C. '51, § 2753.] 

SEC. 5055. F i t t ing out for tha t purpose. If any person lade, equip 
or fit out, or assist in lading, equipping or fitting out, any raft, boat or ves
sel, with intent that the same be cast away, burnt, sunk or otherwise 
destroyed, to injure or defraud any owner or insurer thereof, or of any 
property laden on board the same, he shall be fined not exceeding one thou
sand dollars and imprisoned in the county jail not exceeding one year. [C. 
73, § 4083; R., § 4404; C. '51, § 2754.] 

SEC. 5056. Making false bills of lading. If any owner of any boat 
or vessel, or of any property laden or pretended to be laden on board the 
same, or if any other person concerned in the lading or fitting out such 
boat or vessel, make out and exhibit, or cause to be made out and exhibited, 
any fa lse estimate of any goods or property laden or pretended to be laden 
on board such boat or vessel, with intent to injure or defraud any insurer of 
such boat or vessel or property, or of any part thereof, he shall be fined not 
exceeding one thousand dollars, or imprisoned in the penitentiary not more 
than three years. [C.73, § 4084; R., § 4405; C'51, § 2755.] 

SEC. 5057. Making false affidavits or protests. If any master or 
other officer of any boat or vessel make, or cause to be made, any false affi
davit or manifest, or if any owner or other person concerned in such boat 
or vessel, or in the goods or property laden on board the same, procure any 
such false affidavit or manifest to be made, or exhibit the same, with intent 
to injure, deceive or defraud any insurer of such boat or vessel, or of the 
goods or property laden on board of the same, he shall be imprisoned in the 
penitentiary not exceeding five years, or be fined not exceeding three 
thousand dollars and imprisoned in the county jail not exceeding one year. 
[C.73, § 4085; R., § 4406; C. '51, § 2756.] 

SEC. 5058. Conspiracy to prosecute. If two or more persons con
spire or confederate together with intent, falsely and maliciously, to cause 
or procure another person to be indicted or in any way impleaded or prose
cuted for an offense of which he is innocent, whether such person be so 
impleaded, indicted or prosecuted or not, they shall be guilty of a con
spiracy, and, upon conviction thereof, shall be imprisoned in the peniten
tiary not more than five years, or be fined not exceeding one thousand nor 
less than one hundred dollars, and imprisoned in the county jail not exceed
ing one year. [C.73, § 4086; R., § 4407; C'51, § 2757.] 

SEC. 5059. Conspiracy in general . If any two or more persons con
spire or confederate together with the fraudulent or malicious intent wrong
fully to injure the person, character, business, property or rights in prop
erty of another, or to do any illegal act injurious to the public trade, health, 
morals or police, or to the administration of public justice, or to commit 
any felony, they are guilty of a conspiracy, and every such offender, and 
every person who is convicted of a conspiracy at common law, shall be 
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imprisoned in the penitentiary not more than three years. 
R., §4408; C'51, §2758.] 

What constitutes: To constitute the 
crime of conspiracy the accused must con
federate together to do either a criminal act, 
or an act which is not criminal by criminal 
means. In the latter case the acts constitut
ing the illegal means must be specifically 
charged: State v. Potter, 28-554; State v. Stev
ens, 30-391; State v. Jones, 13-269. 

In order that the object of the conspiracy 
may be criminal, the injury intended should 
appear on the face of the indictment to be a 
criminal one, such an injury as the statute 
makes an offense: State v. Stevens, 30-391. 

An indictment charging conspiracy with 
fraudulent intent wrongfully to injure the 
character of prosecutrix by obtaining a di
vorce from her by making false charges of 
adultery, etc., does not charge facts sufficient 
to constitute conspiracy as against such prose
cutrix: Ibid. 

Where the conspiracy is to do a criminal 
act, it is sufficient if it be described by the 
proper name or term by which it is usually 
known in law: Slate v. Potter, 28-̂ 554; State v. 
Savoye, 48-562. 

An indictment charging defendants with 
conspiracy to procure prosecutrix to go with 
them with a view of bringing about a sham 
marriage and thus causing her seduction, 
)ield sufficient to charge a conspiracy to com
mit a crime without charging that she was 
married or of previously chaste character: 
State v. Savoye, 48-562. 

A charge that defendants conspired to 
"cheat and defraud," held not sufficient 
to charge the crime of conspiracy: State v. 
Jones, 13-269. 

Where an indictment charges a conspir
acy to do an act which is a crime, it is suf
ficient if the act be described by the proper 
name or terms by which i t is generally 
known in law. It is only where the charge 
is of an act not in itself criminal, that the 
means used for its accomplishment must be 
averred: State v. Grant, 86-216. 

A conspiracy to take from an officer on a 
writ of replevin intoxicating liquors seized 
under information for their forfeiture is a 
conspiracy to do an unlawful act under \ 
4850, and therefore punishable: State v. Har
ris, 38-242. 

A charge of conspiracy to injure the prop
erty of another will not be supported where 
it appears that the acts complained of were 
done in the exercise of an avowed legal right, 
the existence of which the testimony strong
ly, if not conclusively, establishes, and that 
they were not done as the result of a conspir
acy to wrongfully injure said property: State 
v. Flynn, 28-26. 

The combination and agreement of the 
parties to commit a crime may be proven by 
the circumstances connected with the trans
action which is the subject of the accusation. 
In other words, conspiracy may be shown by 
circumstantial evidence: State v. Sterling, 34-
443. 

An indictment for a conspiracy to " rob 
and steal " is not bad as charging more than 
one offense. Even should the conspiracy 
contemplate the commission of several dis-

[C.< 4087 

tinct felonies, the crime would be single: 
Ibid. 

A single conspiracy may embrace the 
agreement to do numerous distinct illegal 
acts: State v. Grant, 86-216. 

In an indictment charging a conspiracy 
to injure several persons, it is not necessary 
to allege the names of all the persons in
tended to be injured, but is sufficient to state 
the names of some and that the names of 
others are to the grand jurors unknown: State 
v. Grant, 86-216. 

Where the intended act charged is not 
criminal, the indictment should charge with 
what means the act was to be done; but if the 
intended act charged is criminal, an indict
ment charging a conspiracy to commit such 
injury need not charge the means intended 
to be used: State v. Ormiston, 66-143. 

It is not necessary to charge the commis
sion of the overt act which is the ultimate 
object of the conspiracy, but the commission 
of such overt act may be charged without 
rendering the indictment objectionable for 
duplicity, it appearing that the allegation as 
to the act was not with the intention of put
ting the defendant on trial for such act: 
State v. Grant, 86-216. 

While the offense of conspiracy may be 
complete without the commission of the 
overt act, which the conspirators agreed to 
commit, and it is unnecessary to charge the 
commission of such act, even if committed, 
yet it is usual to set out the commission c" 
the act by way of aggravation of the offense; 
and where the overt act is thus charged it 
does not follow necessarily that the indict
ment is designed to charge anything more 
than conspiracy, and if it does not appear that 
defendant was or was intended to be put on 
trial for anything but the crime of conspira
cy, such indictment will not be defective as 
charging more than one crime: Ibid. 

An allegation that defendants conspired 
to assault a person with intent to inflict great 
bodily injury charges conspiracy to assault 
and inflict such injury, and is not open to the 
objection of charging conspiracy with intent 
to intend: Ibid. 

The crime is completed when the conspir
acy is formed, and it is immaterial whether 
the object intended be accomplished or not: 
Si aie v. Savoye, 48-562. 

The crime of conspiracy is distinct from 
the crime which the parties are charged with 
attempting to commit, and an acquittal of the 
latter will not bar the former: State v. Brown, 
64N.W.,277. 

The crime of conspiracy is not merged in 
the crime embraced in the complete act: 
State v. Grant, 86-216. 

Acts and declarations of co-conspirators : 
Acts and declarations of one conspirator 
before the formation of the conspiracy or 
after its termination are not admissible: 
State v. Arnold, 48-566; State v. Grant, 86-216. 
The acts and declarations of one of two or 
more persons charged with a conspiracy in 
the commission of a crime are not admissible 
as against the others, unless a foundation is 
first laid sufficient, in the opinion of the 
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court, to establish prima facie the fact of con- design in the commission of a larceny, are 
spiracy, or proper to be laid before the jury admissible in evidence against him: State, v. 
to establish such fact: ¡State, v. Wash, 7-347, Hudson, 50-157. 
384. Upon the trial of one of several co-def end-

Where two defendants were jointly in- ants jointly indicted for burglary, held, that 
dieted for horse stealing, held, that upon the acts and conversations of the other defend-
trial of one the state could prove that the ants, tending to establish familiar relations 
other conducted a witness to the horses for and association of all the parties, and that 
the purpose of showing when and how the they were in company at about the time of 
horses were found, without first showing the the commission of the crime, were admissi-
existence of a joint purpose or conspiracy: ble for the purpose of connecting defendant 
State v. Bowers, 17-46. with the crime: State v. Stevens, 67-557. 

Where several defendants were jointly It is common to permit evidence of acts 
indicted for murder, held, that it was error and declarations of co-conspirators to be in
to admit against one of them declarations of troduced in evidence before the fact of the 
co-defendants made after the commission of existence of the conspiracy is established 
the crime: State v. Westfatt, 49-328; State v. under a promise by the prosecution that the 
Smith, 54-656. evidence of the conspiracy will be afterwards 

But acts and declarations of an accom- introduced. The order of the introduction 
plice, made while engaged with defendant of evidence is largely in the discretion of the 
in furthering, aiding and abetting a common court: State v. Grant, 86-216. 

S E C . 6060 . Poo l s and trusts . Any corporation organized under the 
laws of this or any other state or country for transacting or conducting any 
kind of business in this state, or any partnership, association or individual, 
creating, entering into or becoming a member of or a par ty to any pool, trust , 
agreement, contract, combination, confederation or understanding with any 
other corporation, partnership, association or individual, to regulate or fix 
the price of any article of merchandise or commodity, or to fix or limit the 
amount or quantity of any article, commodity or merchandise to be manu
factured, mined, produced or sold in this state, shall be guil ty of a conspir
acy. [23 G. A., oh. 28, §1.] 

This section is applicable to insurance be maintained where the company appoint-
companies, insurance being a commodity ing the agent has the right to dismiss him 
within the terms of the statute: Beechley v. at pleasure, and his damage is the result of 
Mulville, 70 N.W., 107. such dismissal. A conspiracy cannot be 

An action for damages by an insurance made the subject of a civil action unless 
agent for being expelled from an association something is done which without the con-
of agencies on account of his violation of an spiracy would give the right of action: Ibid. 
agreement fixing rates of insurance, cannot 

S E C . 5061. Corporation not to enter. No corporation shall issue or 
own trust certificates, and no corporation, nor any agent, officer, employe, 
director or stockholder of any corporation, shall enter into any combina
tion, contract or agreement with any person or corporation, or with any 
stockholder or director thereof, for the purpose of placing the management 
or control of such combination or combinations, or the manufactured product 
thereof, in the hands of any trustee or trustees, with intent to limit or fix 
the price or lessen the production or sale of any article of commerce, use 
or consumption, or to prevent, restrict or diminish the manufacture or out
put of any such article. [Same, § 2.] 

S E C . 5062 . Pena l ty . Any corporation, company, firm or association 
violating any of the provisions of the two preceding sections shall be fined 
not less than one per cent, of its capital or amount invested in such corpora
tion, company, firm or association, nor more than twenty per cent, of the 
same; and any president, manager, director, officer, agent or receiver of 
any corporation, company, firm or association, or any member of any 
corporation, company, firm or association, or any individual, found guil ty 
of a violation thereof, shall be fined not less than five hundred nor more 
than five thousand dollars, or be imprisoned in the county jail not to exceed 
one year, or both. [Same, § 3.] 

S E C . 5063 . Contracts void . All contracts or agreements in violation 
of any provisions of the three preceding sections shall be void. [Same, §4 . ] 

S E C . 6064 . Defense. Any purchaser of any article or commodity from 
any individual, company or corporation transacting business contrary to any 
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provisions of the four preceding sections shall not be liable for the price 
or payment thereof, and may plead such provisions as a defense to any 
action for such price or payment. [Same, § 5.] 

SEC. 5065. Forfeiture of charter. Any corporation created or organ
ized by or under the law of this state, which shall violate any provision of 
the five preceding sections, shall thereby forfeit its corporate right and 
franchise, as provided in the next section. [Same, § 6.] 

SEC. 5066. Notice by secretary of state. The secretary of state, 
upon satisfactory evidence that any company or association of persons 
incorporated under the laws of this state have entered into any trust, com
bination or association in violation of the provisions of the six preceding 
sections, shall give notice to such corporation that, unless it withdraws from 
and severs all business connection with said trust, combination or associa
tion, its articles of incorporation will be revoked at the expiration of thirty 
days from date of such notice. [Same, § 7.] 

SEC. 5067. Proceedings—inquiry by grand jury. County attor
neys, in their counties, and the attorney-general shall enforce the provisions 
of a public nature in the seven preceding sections, and any county attorney 
or the attorney-general securing a conviction under the provisions thereof 
shall be entitled, in addition to such fee or salary as by law he is allowed 
for such prosecution, to one-fifth of the fine recovered. When the attorney-
general and county attorney act in conjunction in the prosecution of any 
action under such provisions, they shall be entitled to one-fourth of the fine 
recovered, which they shall divide equally between them, where there is no 
agreement to the contrary. It shall be the duty of the grand jury to inquire 
into and ascertain if there exists any pool, trust or combination within their 
respective counties. [Same, § 8.] 

SEC. 5068. False •warehouse receipts. If any person sell, transfer 
or dispose of any receipt or voucher, given or purporting to have been 
.given by any person for property in store, knowing that such person has 
not in his possession such property, or any part thereof, he shall be fined 
not exceeding one thousand dollars and imprisoned in the penitentiary not 
exceeding five years. [C.73, § 4088.] 

It is not competent for a defendant consent of the person holding the receipt, 
charged with crime under this section to The provision is intended for the protection 
show that the shipment or disposal of the of the community as well: Siaie v. Stevenson, 
property was with the knowledge or verbal 52-701. 

SEC. 5069. Swindling in sale of grain or seed. Whoever, either for 
his own benefit or as the agent of any corporation, company, association or 
person, obtains from any other person anything of value, or procures the 
signature of any such person as maker, indorser, guarantor or surety thereon 
to any bond, bill, receipt, promissory note, draft, check, or any other evi
dence of indebtedness, as the whole or part consideration of any bond, con
tract or promise given the vendee of any grain, seed or cereal; binding the 
vendor or any other person, corporation, company, association, or the agent 
thereof, to sell for such vendee any grain, seed or cereal at a fictitious price, 
or at a price equal to or more than four times the market price thereof; and 
whoever sells, barters or disposes of, or offers to sell, barter or dispose of, 
either for his own benefit or as the agent of any corporation, company, asso
ciation or person, any bond, bill, receipt, promissory note, draft, check or 
other evidence of indebtedness, knowing the same to have been obtained as 
the whole or part consideration for any bond, contract or promise given the 
vendee of any grain, seed or cereal, binding the vendor or any other person, 
corporation, company, association, or the agent thereof, to sell for such ven
dee any grain, seed or cereal at a fictitious price, or at a price equal to or 
more than four times the market price thereof, shall be imprisoned in the 
penitentiary not more than three years, or be fined not more than five hun
dred nor less than one hundred dollars, or both. [22 G. A., ch. 78.] 

124 
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In a particular case, there being some evi- held, that it was not error to instruct the 
dence from which it was claimed that the jury as to the effect of the act: Merrill v. 
transfer of the note in question, which was Mole, 85-66. 
of the character referred to in this section, As to the validity of such notes given be-
was not made until after the act took effect, fore the passage of this act, see notes to fj 4965. 

SEC. 6070. Weight of flour. Where flour, meal or other mill products 
are sold by the sack or package purporting to weigh a certain number of 
pounds, the weight of such sack or package shall be plainly marked or 
stamped thereon; and if any such sack or package sold shall weigh less than 
the amount so marked, the person selling the same shall be fined not less 
than five nor more than twenty-five dollars. [22 G. A., ch. 80.] 

SEC. 6071. Unlawfully wearing badge. Any person who shall wil
fully wear the badge or button of the grand army of the republic, or the 
insignia or rosette of the military order of the loyal legion of the United 
States, or use the same to obtain aid or assistance, unless entitled to wear 
the same under the rules and regulations or constitution of such organi
zations, shall be imprisoned not to exceed thirty days, or fined not to exceed 
twenty dollars. [22 G. A., ch. 104.] 

SEC. 5072. Swindling by three-card-monte. Whoever by means of 
three-card-monte, so called, or any other form or device, sleight-of-hand, or 
other means whatever, by use of cards or instruments of like character, 
obtains from another person any money or other property, shall be guilty 
of swindling, and be fined not less than two hundred nor more than two 
thousand dollars, or be imprisoned in the penitentiary not less than two 
nor more than five years, or both. All persons aiding, encouraging, advis
ing or confederating with, or knowingly harboring or concealing, any such 
person or persons, or in any manner being accessory to the commission of 
the above described offense, or confederating together for the purpose of 
playing such games, shall be deemed principals therein, and punished 
accordingly. [16 G. A., ch. 102, § 1.] 

This act embraces any "sleight-of-hand" performance, whether done by the use of 
cards or other devices: State v. Quinn, 47-368. 

SEC. 5073. Who may make arrest for. Any person may, and every 
conductor and other employe on any railroad car or train, every captain, 
clerk and other employe on any boat, every station agent at any railway 
depot, the officers of any fair or fair grounds, and the proprietor of any 
place of public resort and his employes, shall, with or without warrant, 
arrest any person found in the act of committing any of the offenses men
tioned in the preceding section, or any person whom he or they may have 
good reason to believe to be guilty of the commission of any such offense. 
[Same § 3.] 

SEC. 5074. Duty of conductor, captain, etc. Any conductor, cap
tain, hotel or saloon keeper, proprietor or manager of any public convey
ance or place of public resort, and the officers of any fair or fair grounds, 
shall eject from his car, train, boat, hotel, saloon, public conveyance, fair 
grounds or place of public resort any person known to him or whom he has 
good reason to believe to be a three-card-monte man, or who offers to wager 
or bet money or other valuable thing upon what is commonly known as 
three-card-monte, or bet on any trick or game with cards or other gaming 
device, and any failure, neglect or refusal to do so, or to suppress or prevent 
a violation of the second preceding section, shall be a misdemeanor. [Same, 
§§ 4, 5.] 

SEC. 5075. Posting copy of law. Any person or company operating 
any public conveyance by which passengers are carried shall keep posted 
up in such conveyance a copy of the three preceding sections. [Same, § 4.] 

SEC. 6076. Frauds upon hotel keepers. Any person who shall 
obtain food, lodging or other accommodation at any hotel, inn or boarding 
or eating house, with intent to defraud the owner or keeper thereof, shall 
be fined not exceeding one hundred dollars, or imprisoned not exceeding 
thirty days. [18 G. A., ch. 76, § 1.] 
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SEC. 6077. Evidence. Proof that lodging, food or other accommoda
tion was obtained by false pretense, or by false or fictitious show or pre
tense of baggage, or that the party refused or neglected to pay for such 
food, lodging or other accommodation on demand, or that he absconded or 
left the premises without paying or offering to pay for such food, lodging 
or other accommodation, or that he surreptitiously removed or attempted 
to remove his baggage, shall be presumptive evidence of the fraudulent 
intent mentioned in the preceding section, but this section shall not apply 
to regular boarders, nor when there has been an agreement for delay in 
payment. [Same, § 2.J 

CHAPTER 14. 

OF NUISANCES, AND ABATEMENT THEREOF. 

SECTION 5078. "What deemed nuisances. The erecting, continuing 
or using any building or other place for the exercise of any trade, employ
ment or manufacture, which, by occasioning noxious exhalations, offensive 
smells or other annoyances, becomes injurious and dangerous to the health, 
comfort or property of individuals or the public; the causing or suffering 
any offal, filth or noisome substance to be collected or to remain in any place 
to the prejudice of others; the obstructing or impeding without legal author
ity the passage of any navigable river, harbor or collection of water; or 
the corrupting or rendering unwholesome or impure the water of any river, 
stream or pond, or unlawfully diverting the same from its natural course or 
state, to the injury or prejudice of others; and the obstructing or incum
bering by fences, buildings or otherwise the public roads, private ways, 
streets, alleys, commons, landing places or burying-grounds, are nuisances. 
[C. 73, § 4089; R., § 4409; 0.'51, § 2759.] 

What constitutes: While each of the acts 
enumerated is declared to be a nuisance, it 
is not declared in express terms which ol 
them, or whether any of them, is a common 
nuisance under \ 5081. They are public or 
private, as they tend to the public injury or 
only to the injury of private individuals: 
State v. Close, 35-570. 

The close proximity of such a nuisance to 
a public highway, thus affecting those pass
ing, would constitute it a public nuisance; so 
would causing the water of a mill-dam to 
become corrupt and to overflow, thus render
ing the adjoining land marshy, etc., whereby 
the air should become corrupted and in
fected, etc.: Ibid. 

Platform scales erected in a public street 
for private business may be ordered removed: 
Emerson v. Babcock, 66-257. 

Shade trees at the side of the highway, 
which would not interfere with the traveled 
track if confined to the center of the high
way, should be permitted to stand: Quintan 
v. Burton, 61-71. And see \ 1556 and notes. 

It is a nuisance to corrupt and render un
wholesome and impure the waters of a stream, 
without regard to the number of persons in
juriously affected thereby: State v. Smith, 
82-423. 

Where offensive matter is discharged 
into a stream in one county, and renders 
impure the waters of such stream as it flows 
through another county, the offense is one 
partly committed in each county, and in
dictable in either, under \ 5157: Ibid. 

A party who contributes to the contamina
tion of water in a stream is guilty under this 
section: Ibid. 

In a particular case, held, that the defend
ant was sufficiently in control of the manu
factory which caused the pollution of the 
water in a stream to render him criminally 
liable under this section: Ibid. 

Where a railroad company was indicted 
for obstructing a street, and the act was 
charged to have been done on a certain day, 
and an objection was made to evidence which 
tended to show that on different days, both 
before and after the finding of the indict
ment, the defendant obstructed the street, 
held, that the objection was properly over
ruled and that defendant should have moved 
the court to compel the prosecution to elect 
on which offense it would claim a verdict: 
State v. Chicago, M. & St. P. B. Co., 77-442. 

And held, that the court rightly directed 
the jury that defendant was guilty if it un
reasonably obstructed the street within the 
time mentioned in the indictment: Ibid. 

And held also, that an obstruction to a 
highway will not be excused on the plea of 
its being necessary for the carrying on of 
the party's business, though such obstruction 
is only occasional: Ibid. 

An instruction that it was sufficient to find 
the defendant guilty if the street was wil
fully obstructed, and that to act wilfully 
means to act intentionally and knowingly 
held not erroneous when taken in connection 
with other paragraphs where the jury wer 
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instructed that to And the defendant guilty 
they must find that the obstruction com
plained of was unreasonable: Ibid. 

A party obstructing a highway by a fence 
or otherwise may be punished under this 
section, although the road supervisor might, 
under g 1560, have a right to remove the ob
struction: State v. Berry, 12-58. 

It is sufficient to allege conjunctively that 
the highway was obstructed and incumbered: 
State v. Finney, 68 N. W., 568. 

It is not necessary to designate the par
ticular street or highway obstructed or in
cumbered: Ibid. 

See further as to the obstruction of high
ways, l 4807 and cases there cited. 

As to use of building for sale of intoxicat
ing liquors, see § 2384 and notes. 

Public benefit no defense: A defendant 
indicted for nuisance will not be permitted 
to show that the public benefit resulting 
from his act is equal to the public inconven
ience arising from it: State v. Kaster, 35-221. 

Evidence of offense not charged: Under 
an indictment charging the use of premises 
for the keeping of hogs, etc., occasioning 
noxious exhalations, offensive smells, etc., 
held, that evidence of noise made by the ani

mals at night, annoying persons living in the 
vicinity, was receivable as part of the facts 
connected with the nuisance, although such 
disturbance could not be proved under the 
allegation of "other nuisances" specified in 
the indictment: Ibid. 

The punishment provided in \ 5081 is ap
plicable to public as well as private nui
sances embraced within the definition of this 
section: Ibid. 

Abatement: A petition asking the abate
ment of a nuisance should be definite enough 
to enable the court to identify with certainty 
the obstruction to be removed: Sloan v. Het
mán, 66-81. 

Where it was shown that the nuisance 
was occasioned by the keeping of hogs within 
certain pens, held, that it was not proper in 
the abating of such nuisance to require the 
removal of lumber and materials composing-
the fence around such pens: State v. Kaster, 
35-221. 

The statutory provisions for the abate
ment of the nuisance do not take away the 
common-law right of the person injured by 
the erection of a mill-dam from abating it as 
a private nuisance: State v. Moffett, 1 G. Gr., 
247. 

W Hf 

SEC. 5079. Manufacture of gunpowder. If any person carry on the 
business of manufacturing gunpowder, or of mixing or grinding the com
position therefor, in any building within eighty rods of any valuable build
ing erected at the time when such business may be commenced, the building 
in which such business is thus carried on is a public nuisance. [0.73, § 
4090; R., § 4410; C'51, § 2760.] 

SEC. 5080. Disorderly houses. Houses of ill fame, kept for the pur
pose of prostitution and lewdness, gambling houses, or houses resorted to 
for the use of opium or hasheesh, or houses where drunkenness, quarreling, 

^ («f ight ing or breaches of the peace are carried on or permitted to the dis-
*" ' turbance of others, are nuisances, and may be abated and punished as pro

vided in this chapter. 
2761.] 

"To the disturbance of o thers" is the 
feature of the offense of keeping a house of 
ill fame as here described, which distin
guishes it from that defined by \ 4939: State 
v. Alderman, 40-375; State v. Odell, 42-75. 

Failure to use the words " to the disturb
ance of others " in charging the keeping of 
a house where drunkenness, etc., are carried 
on, renders the indictment bad, but does not 
make it an Indictment for an offense under 
i 4962: State v. Bean, 44-648. 

Although the quarreling, fighting, etc., 
occur on the sidewalk in front of, and not in 
the house of defendant, yet if it is the char
acter of the house which attacks the disor
derly persons there, the defendant is guilty 
of keeping a nuisance: State v. Webb, 25-235. 

Where defendant, at a farm house, kept 
and sold wine which was not drank upon the 
premises by those buying it, but upon the 
highway a half mile or more from the house, 
resulting in riotous conduct, etc., held, that 
he was not guilty of an offense under this 
section: State v. Deffenbach, 47-638. 

A boat may be within the meaning of the 
term "house of ill fame" as here used: Síaíe 
v. Mullen, 35-199. 

An indictment charging all these offenses 
us constituting a nuisance does not charge 

[26 G. A., ch. 82; C. 73, § 4091; R., § 4411; C. '51, 

more than one offense: State v. Spurbeck, 44-
667. 

So, an indictment charging the doing of 
acts prohibited in this section, and also acts 
declared to be a nuisance in connection with 
the sale of intoxicating liquors, is not bad 
for duplicity. Such acts committed at one 
time constitute but one nuisance, and can 
not be the basis of separate indictments: 
State v. Bean, 44-648. 

A defendant may be convicted of keeping 
a nuisance on proof that he kept a place de
scribed in the indictment as a brewery and 
saloon where drinking, quarreling, fighting 
and breaches of the peace were carried on, 
and by the defendant permitted to be carried 
on, to the disturbance of others, although 
there is no recurrence of such acts, and this 
even though the indictment charges such 
acts as occurring on more than one occasion: 
State v. Pierce, 65-85. 

The prosecution may show that drinking, 
quarreling, etc., occurred at the place, but 
without the building, if they occurred by de
fendant's permission or where occasioned by 
the business which he carried on in the 
building: Ibid. 

Evidence is admissible to show that the 
actions and appearance of persons immedi-
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ately after going from the place indicated 
that they were intoxicated: Ibid. 

A person is drunk in the legal sense 
within the meaning of the statute when he is 
so far under the influence of intoxicating 
liquors that his passions are visibly excited 
or his judgment impaired: Ibid. 

Intoxicating liquors: A person keeping 
intoxicating liquors for sale for a proper 
purpose will not be guilty of the crime of nui
sance on account of unlawful sales made by 

a clerk without his knowledge or authority: 
Sttiie ». Hayes, 67-27. 

As the so-called prohibitory amendment 
submitted to the people by the nineteenth 
general assembly was not properly submitted, 
the act of selling beer which was therein 
prohibited did not become a nuisance within 
the general terms of the statute describing 
that offense: Slate v. Johnson, 61-504. 

See further as to use of building for sale 
of intoxicating liquors, g 2384 and notes. 

SEC. 5081. Penalty—abatement. Whoever is convicted of erecting, 
causing or continuing a public or common nuisance as provided in this chap
ter, or at common law when the same has not been modified or repealed by 
statute, where no other punishment therefor is specially provided, shall be 
fined not exceeding one thousand dollars, and the court, with or without 
such fine, may order such nuisance abated, and issue a warrant as herein
after provided. [C'73, § 4092; R., § 4412; C'51, § 2762.] 

The punishment here provided for the fine ispaid in accordance with the provisions 
crime of nuisance is also to be applied to a per
son found guilty of that offense under \ 2384 
(keeping a building, etc., where intoxicat
ing liquors are sold contrary to law): State 
v. Mc&rew, 11-112: State v. Collins, 11-141; 
State v. Schilling, 14-455; State v. Little, 42-
51, 54; State v. Dean, 44-648. 

The nuisance may be single, though all 
the various acts constituting it under the 
last section are charged: State v. S^urbeck, 
44-667: and so an indictment charging the 
doing of the acts prohibited in \ 2384 and \ 
5080 is not bad for duplicity. Such acts com
mitted at one time constitute but one nui
sance, and defendant cannot be convicted of 
separate nuisances for acts committed under 
these two sections at the same time: State v. 

of § 5440, or imprisoned at hard labor under 
? 5652: State v. Jordan, 39-387; State v. An-
werda, 40-151. 

The punishment here provided is appli
cable to public as well as private nuisances 
embraced within the definition of \ 5078: 
State v. Kaster, 35-221. 

A judgment abating a liquor nuisance and 
ordering a sale of the furniture and fixtures 
used in the premises for carrying on the busi
ness, and ordering that the business should 
be closed for a year, is fully authorized by 
I 2408: State v. Adams, 81-595. 

In an equitable action to correct a con
veyance of a highway an injunction may be 
granted to restrain an obstruction of such 
highway,although such obstruction mightbe 
punishable as a nuisance: Clayton County v. 
Herwig, 69 N.W., 1035. 

Dean, 44-648. 
The court may order a defendant fined un

der this section to be imprisoned until the 

SEC. 5082. Process. When upon indictment, complaint or civil action 
any person is found guilty of erecting, causing or continuing a nuisance, 
the court before whom such finding is had may, in addition to the fine 
imposed, if any, or to the judgment for damages or cost for which a separate 
execution may issue, order that such nuisance be abated or removed at the 
expense of the defendant, and, after inquiry into and estimating as nearly as 
may be the sum necessary to defray the expenses of such abatement, the 
court may issue a warrant therefor. [C. 73, § 4093; R., § 4413; C. '51, § 2763.] 

Where the nuisance to be abated was a composing the fence around such pens: State 
boat on the Mississippi river, anchored east 
of the middle of the channel, held, that as 
the Iowa court had jurisdiction to arrest an 
offender and punish an offense committed 
thereon, it also had power to order such boat 
seized and sold in case it was found to be a 
nuisance: State v. Mullen, 35-199. 

"Where it was shown that the nuisance 
was occasioned by the keeping of hogs 
within certain pens, held, that it was not 
proper in the abating of such nuisance to re
quire the removal of lumber and materials 

SEC. 6083. "Warrant. When the conviction is had upon an action 
before a justice of the peace and no appeal is taken, the justice, after esti
mating as aforesaid the sum necessary to defray the expenses of removing 
or abating the nuisance, may issue a like warrant. [C'73, § 4094; R., § 
4414; C'51, §2764.] 

SEC. 5084. Execut ion of, stayed. Instead of issuing such warrant, 
the court or justice may order the same to be stayed upon motion of tin-

v. Kaster, 35-221. 
A petition asking the abatement of a nui

sance should be definite enough to enable 
the court to identify with certainty the ob
struction to be removed: Sloan v. Rebmun, 
66-81. 

The statutory provisions for the abate
ment of the nuisance do not take away the 
common-law right of the person injured by 
the erection of a mill-dam from abating it 
as a private nuisance: State v. Moffett, 1 G. 
Gr., 247. 



1974 
§§ 5085-5086 LIBEL. Tit. XXIV, Ch. l.'.. 

defendant, and upon his entering into an undertaking to the state, in such 
sum and with such surety as the court or justice may direct, conditioned 
either that the defendant will discontinue said nuisance, or that, within a 
time limited by the court, and not exceeding six months, he will cause the 
same to be abated and removed, as either is directed by the court; and, upon 
his failure to perform the condition of his undertaking, the same shall be 
forfeited, and the court in term time or vacation, or justice of the peace, as 
the case may be, upon being satisfied of such default, may order such 
warrant forthwith to issue, and action may be brought on such undertaking. 
[C.73, § 4095; R., § 4415; C'51, § 2765.] 

SEC. 6086. Expenses. The expense of abating a nuisance by virtue of 
a warrant can be collected by the officer in the same manner as damages 
and costs are collected on execution, except that the materials of any build
ings, fences or other things that may be removed as a nuisance may be first 
levied upon and sold by the officer, and if any of the proceeds remain after 
satisfying the expense of the removal, such balance must be paid by the 
officer to the defendant, or to the owner of the property levied upon; and if 
said proceeds are not sufficient to pay such expenses, the officer must collect 
the residue thereof. [C. 73, § 4096; R., § 4416; C. '51, § 2766.] 

CHAPTER 15. 

OF LIBEL. 

SECTION 5086. Definition. A libel is the malicious defamation of a per
son, made public by any printing, writing, sign, picture, representation or 
effigy, tending to provoke him to wrath or expose him to public hatred, con
tempt or ridicule, or to deprive him of the benefits of public confidence 
and social intercourse; or any malicious defamation, made public as aforesaid, 
designed to blacken and vilify the memory of one who is dead, and tending 
to scandalize or provoke his surviving relatives or friends. [C.73, § 4097; 
R., § 4417; C.'51, §2767.] 

This definition of libel is applicable in a same time were properly admitted in evi-
civil action for damages: Stewart v. Pierce, dence as indicating a feeling on the part of 
93-13(5. defendant which might aid the jury in de-

A petition in a civil action for damages termining his real motives in pursuing the 
for what would be a libel under this section course he did: Ibid. 
is sufficient, though the alleged libel does The matter set out charging a corrupt 
not charge plaintiff with a public offense, agreement with reference to the appoint-
The plaintiff will be entitled to recover at ment of a postmaster, without naming the 
least nominal damages, though no special person who was by such agreement to be ap-
damages be alleged. The publications which pointed, held, that a witness was properly al-
the law regards are actionable per se: Call v. lowed to testify that he was the person re-
Larabee, 60-212. ferred to and that no such corrupt agreement 

In case of libel it is not necessary that was made: Ibid. • 
the publication should charge plaintiff with Where in such case defendant sought to 
the commission of a statutory crime, and it introduce in evidence an affidavit sent to him 
is not necessary to plead special damages: before such publication, stating the fact on 
Halley v. Oregg, 74-563. which such publication was based, Mid, that 

An indictment charging matter published while such affidavit was admissible, yet, un
to be false, and that it was written and pub- der the circumstances, defendant had not 
lished by defendant wilfully and maliciously taken the proper steps to have it considered 
and for criminal purposes, held sufficient in evidence: I bid. 
without an allegation that it was not privi- In such case, field, that defendant could be 
leged, the question of privilege being one of asked as to whether he had not previously 
defense: State v. Conable, 81-60. supported the candidate referred to for con-

Where an indictment charged libel ia the gress and sought from him recommendation 
publication of certain matter with reference for an official appointment, which he had not 
to a person who was congressman and a can- received, as tending to show that his course 
didate for re-election, held, that other por- was prompted by disappointment and not by 
tions of the article not set out in the indict- proper motives: Ibid. 
i'.ient and other articles published about the Under the circumstances of the particular 
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case, held, that while the jury might well evidence in support of the verdict of guilty 
have found that the article in question was as to require reversai: Ibid. 
privileged, yet there was not such lack of 

SEC. 6087. Punishment. Every person who makes, composes, dic
tates or procures the same to be done, or who wilfully publishes or circu
lates such libel, or in any way knowingly or wilfully aids or assists in mak
ing, publishing or circulating the same, shall be imprisoned in the county 
jail not more than one year, or be fined not exceeding one thousand dollars. 
[C. 73, § 4098; R., § 4418; C'51, § 2768.] 

SEC. 5088. Truth given in evidence. In all' prosecutions or indict
ments for libel, the truth thereof may be given in evidence to the jury, and 
if it appear to them that the matter charged as libelous was true, and was 
published with good motives and for justifiable ends, the defendant shall 
be acquitted. [C'73, § 4099; R., § 4419; C'51, § 2769.] 

See Const., art. I, \ 7. less it is published with good motives and 
The fact that the matter published is for a justiiiable end: State v. Conable, 81-60. 

privileged will not constitute a defense un-

SEC. 5089. Publication. No printing, writing or other thing is a libel 
unless there has been a publication thereof. [C. 73, § 4100; R., § 4420; C. 
'51, § 2770.] 

SEC. 5090. "What constitutes. The delivering, selling, reading or 
otherwise communicating a libel, or causing the same to be delivered, 
sold, read or otherwise communicated, to one or more persons or to the 
party libeled, is a publication thereof. [C.73, § 4101; R., § 4421; C'51, § 
2771.] 

SEC. 5091. Jury determine law and fact. In all prosecutions for 
libel, the jury, after having received the direction of the court, shall have 
the right to determine at their discretion the law and the fact. [0.73, §§ 
4402, 4138; R., §§ 4422, 4811; C'51, §§2772, 3015.] 

The "direction of the court" means in- criminal cases, and the conclusive presump-
structions by the court. This section ap- tion is that the jury will follow the in-
plies only in criminal prosecutions for libel, structions of the court. Therefore an er-
not in actions for damages: Forshee v.Abrams, roneous instruction of the court in such case 
2-571. will be regarded as prejudicial and a ground 

Although the jury determine both the for reversal, as in other cases: State v. Bice, 
law and the facts, yet the court has the right 56-431. 
to instruct the jury in this as well as other Section applied: State v. Conable, 81-60. 
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TITLE XXV. 
OF CRIMINAL PROCEDURE. 

CHAPTER 1. 

OF PUBLIC OFFENSES. 

SECTION 5092. Division of. Public offenses are divided into: 
1. Felonies; 
2. Misdemeanors. [C.73, § 4103; R., § 4428; C'51, § 2816.] 
Adultery is a public offense, within the provisions of this section: State v. CorMss, 85-18. 
SEC. 6093. Felony. A felony is a public offense which is, or in the 

discretion of the court may be, punished by imprisonment in the peniten
tiary. [C. 73, § 4104; R., § 4429; C. '51, § 2817.] 

SEC. 5094. Misdemeanor. Every other public offense is a misde
meanor. [C.73, § 4105; R., § 4430; C'51, § 2818.] 

SEC. 5095. How punishable. No person can be punished for a pub
lic offense except upon legal conviction in a court having jurisdiction thereof. 
[C. 73, § 4106; R., § 4431; C. '51, § 2819.] 

SEC. 5096. All offenses bailable except. All defendants are bailable 
both before and after conviction, by sufficient surety, except for offenses 
punishable with death under the laws of the state when the proof is evident 
or the presumption great. No defendant convicted of murder or charged 
with treason shall be admitted to bail. [17 G. A., ch. 103, § 1; C.73, §§• 
3845, 4107; R., § 4188; C'51, §2565.] 

Where a bail bond recited that defendant on trial for the first degree, and as to the 
was charged with "feloniously killing two second degree he stands in the position of 
persons," held that, as the offense was not one not convicted: State v. Helm, 92-540. 
necessarily punishable with death, the bond See Const., art. I, g 12. 
was not void under § 3211 of Code of '51 And in general as to bail, see {j 5500 et seq. 
(since repealed): State v. Klingman, 14-404. Knowledge of falsity: An indictment 

The fact that defendant is charged with which charged that defendant at a certain 
an offense punishable with death will not time testified to certain matters, whereas he 
justify a magistrate in refusing bail, if the "did know" they were false, held to suffi-
proof is slight, or that which is offered tends ciently charge knowledge of the defendant 
to show that it was an offense committed un- at the time defendant testified: State v. Wood, 
der mitigating circumstances, and would not 17-18. 
be punishable with death: Ibid. An indictment for perjury need not charge 

A defendant examined by a magistrate that the defendant knew the falsity of the 
upon charge of murder in the second degree matter sworn to, unless the assignment of 
committed in another state is entitled to bail, perjury is upon a statement of the accused as 
notwithstanding the language of 15096: State to his belief: State v. Raymond, 20-582. 
v. Hufford, 23-579. It should be clearly and distinctly averred 

A person convicted of murder in the sec- that defendant swore "falsely," that word 
ond degree cannot be admitted to bail pend- being used in § 4872, defining the offense: 
ing an appeal from the judgment of convie- State v. Nickerson, 46-447. 
tion: Baldwin v. Westenhaver, 75-547. Under a former statute it was held that an 

The crime of murder in the second degree indictment was not sufficient which failed to 
being bailable, if defendant under indict- charge knowledge of the falsity of the mat-
ment for murder in the first degree is con- ter deposed to be true, or of the truth of the 
victed of the second degree of the offense, matter denied to be true: State v. Morse, 1 G. 
and on appeal such conviction is reversed, he Gr., 503. 
is entitled to bail, as he cannot again be put In general, see \. 4872 and notes. 

CHAPTER 2. 
OF MAGISTRATES AND PEACE OFFICERS AND THEIR POWERS. 

SECTION 5097. Magistrates—duties. The term magistrate includes 
any judge of the supreme, district or superior court, throughout the 
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state, and justices of the peace, mayors of cities and towns, judges of 
police or other city courts, and police and other special justices in cities and 
towns, within their respective counties. [C. 73, § 4108; R., §§4439, 4447; 
C'51, §§2778, 2823.] 

SEC. 5098. Powers . Magistrates have power to hear complaints or 
preliminary informations, issue warrants, order arrests, require security to 
keep the peace, make commitments and take bail as provided by law. [Same.] 

SEC. 5099. Peace officers. The following persons, respectively, are 
designated in this code under the general term "peace officer": 

1. Sheriffs and their deputies; 
2. Constables; 
3. Marshals and policemen of cities and towns. fC. '73, § 4109; K., § 

4440; C. '51, § 2830.] 
A special constable appointed by a justice therefore arrest a person guilty of vagrancy 

of the peace under the provisions of 'i 4589 is and serve the order of a justice of the peace 
not a peace officer: Foster v. Clinton County, committing such person to imprisonment, 
51-541. and hold the prisoner under such order: 

The marshal is a peace officer and may Slate v. Watson, 66-670. 

SEC. 5100. Officers of justice. Magistrates and peace officers are some
times designated by the term "officers of justice." [C.'73, § 4110; R., §4441.] 

SEC. 5101. Information defined. A complaint or preliminary infor
mation is a statement in writing, under oath or affirmation, made before a 
magistrate, of the commission or threatened commission of a public offense, 
and accusing some one thereof. [C'73, § 4111; R., § 4530; C'51, § 2822.] 

CHAPTER 3. 

OF THE PREVENTION OF OFFENSES BY RESISTANCE. 

SECTION 5102. "Who may resist. Lawful resistance to the commission 
of a public offense may be made by the party about to be injured, or by oth
ers. [C. '73, § 4112; R., § 4442.] 

SEC. 5103. I n wha t cases. Resistance sufficient to prevent the offense 
may be made by the party about to be injured: 

1. To prevent an offense against his person; 
2. To prevent an illegal attempt by force to take or injure property in 

his lawful possession. [C'73, § 4113; R., § 4443.] 
The nature of the resistance must, how- when it appears that he is in imminent peril 

ever, have regard to the nature of the offense of death or great bodily harm (see <Sí«íe v. 
to be committed. The common-law rule that Thompson, 9-188), is not changed by this 
the party is only justified in using a deadly section: State v. Kennedy, 20-569. 
weapon in a deadly manner, in self-defense, 

SEC. 5104. A n y person m a y aid another . Any other person, in aid 
or defense of the person about to be injured, may make resistance sufficient 
to prevent the same. [C. '73, § 4114; R., § 4444.] 

CHAPTER 4. 

OF SECURITY TO KEEP THE PEACE. 

SECTION 5105. Public offense threatened. When complaint is made 
before a magistrate that any person has threatened to commit any public 
offense punishable by law, and such magistrate is satisfied that there is 
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reason to fear the commission thereof, he may issue a warrant for the arrest of 
the person complained of; and the officer to whom the same shall be delivered 
for service shall forthwith arrest and bring the accused before such mag
istrate, or, in case of his absence or inability to act, before the nearest and 
most accessible magistrate of the same county. When the name of the per
son complained of is unknown, he may be designated in the warrant by any 
name, and the warrant issued in pursuance hereof may be executed by 
any peace officer in any county of the state. [C'73, § 4115; R., §§ 4447-54.] 

SEC. 6106. Proceedings before magistrate. "When the person arrested 
is taken before a magistrate other than the one who issued the warrant, the 
peace officer who executed the same and who has charge of the person 
arrested must, at the same time, deliver to the magistrate before whom the 
person arrested is taken the warrant, with his return indorsed and sub
scribed by him. The complaint and other affidavits, if any, on which the 
warrant was issued must be sent to the magistrate before whom the person 
arrested is taken, and, if they cannot be procured, the complainant and his 
witnesses, if any, must be subpœnaed, if necessary, by the magistrate before 
whom the person arrested is taken, to appear before him and make a new 
complaint and affidavits. [C'73, § 4116; R., § 4455.] 

SEC. 6107. Examination. When the person complained of is brought 
before the magistrate, if the charge be controverted, a change of venue may 
be had as in preliminary examinations, and at the hearing the magistrate 
must take the testimony in relation thereto, which must be reduced to writ
ing and subscribed by the witnesses. [17 G. A., ch. 35; C'73, § 4117; R., § 
4456.] 

A failure of the justice to reduce the ex- missing the proceeding when brought into 
ainination to writing is no ground for dis- the district court: Oribble v. State, 3-217. 

SEC. 5108. Discharge ordered—costs. If it appear that there is no 
just reason to fear the commission of the offense alleged to have been 
threatened, the person complained of must be discharged, and the com
plainant may be ordered to pay the costs of the proceeding if the magis
trate regards the complaint as unfounded and frivolous, and, unless when 
the proceeding is before a judge of the supreme, district or superior court, 
may issue execution therefor; and when the proceeding is before a judge of 
the supreme, district or superior court, he shall transmit the complaint, 
affidavits, warrant and order to the clerk of the district court of the county, 
who shall file the same, make a memorandum thereof in the judgment docket, 
and issue execution therefor immediately. [C'73, § 4118; R., § 4457.] 

Whether or not there is any right of ap- successor of the one by whom such taxation 
peal from an order taxing the costs to com- was made, not filed until three years after 
plainant, quœre; but a motion to retax the the order taxing the costs, held properly 
costs made before a justice of the peace, the overruled: State v. Rogers, 58-644. 

SEC. 5109. Defendants bound over. If there be just reason to fear the 
commission of the offense, the person complained of shall be required to 
enter into an undertaking, in such sum as the magistrate may direct, with 
one or more sufficient sureties, to abide the order of the district court of the 
county at the next term thereof, and in the meantime to keep the peace 
towards the people of the state, and particularly towards the person 
against whom or whose property there is reason to fear the offense may be 
committed. [C. '73, § 4119; R., § 4458.] 

Threats of violence to another may be eludes the performance of a professional 
ground to bind over to keep the peace, al- duty: Hitchey v. Davis, 11-124. 
though coupled with a condition which in-

SEC. 6110. Committed to jail. If the undertaking required by the 
last section be given, the party complained of must be discharged; if not, 
the magistrate must commit him to prison, specifying in the warrant the 
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requirements to give security, the amount thereof, and the omission to give 
the same; if committed for not giving such undertaking, he may be dis
charged by a magistrate upon giving the required bonds. [C. 73, § 4120; 
R.,§§ 4459-60, 4464.] 

SEC. 6111. Disposition of papers. The undertaking, together with the 
complaints, affidavits, if any, and other papers in the proceeding, must be 
returned by the magistrate to the district court of the county by the first 
day of the next term thereof. [C.73, § 4122; R., § 4461.] 

SEC. 6112. Assault in presence of court or magistrate. Any person 
who, in the presence of a court or magistrate, shall assault or threaten to 
assault another, or to commit an offense against the person or property of 
another, or contends with another with angry words, may be ordered, with
out process, to enter into an undertaking to keep the peace for a period of 
time not extending beyond the next term of the district court of the county, 
as hereinbefore provided, and in case of his omission to comply with said 
order, he may be committed accordingly. [C. 73, § 4123; R., § 4462.] 

SEC. 6113. Bond required on conviction. The district court, upon 
the conviction of any person for an offense against the person or property 
of another, when necessary for the public good, may require the defendant 
to enter into an undertaking to keep the peace, as hereinbefore provided, 
and, on his omission to do so, may commit him accordingly. [C.73, § 
4124; R., § 4463.] 

SEC. 6114. Appearance. A person who has entered into an undertak
ing to keep the peace, when required by a magistrate as hereinbefore pro
vided, must appear on the first day of the next term of the district court of 
the county, and if the complainant appear and the person bound by the 
undertaking does not appear, the court may forfeit his undertaking and 
order the same to be prosecuted, unless his default be excused. [C. 73, § 
4125; R., § 4465.] 

SEC. 6115. Judgment. If the principal in the undertaking appear, 
and the complainant does not appear, or if neither of the parties appear, 
the court shall enter an order discharging the undertaking; but if both 
parties appear, tlie court shall hear their proofs, and may require a new 
undertaking in such sum as it shall prescribe, for a period not exceeding 
one year, and may commit the defendant until the same be given. Judg
ment shall be entered against the party held to keep the peace for all the 
costs of the proceeding, but if it is made to appear to the court that the pro
ceeding was instituted without probable cause, the court may render judg
ment against the complainant for such costs. [C. 73, § 4126; R., § 4466.] 

The plaintiff is not bound to appear, and a Before defendant in a criminal prosecu-
failure to appear and prosecute does not sub- tion was permitted to be a witness in his own 
ject him to judgment for costs, under \ 5275: behalf he was held not a competent witness 
State v. llolliday, 22-397. in this proceeding: Slate v. Darlington, 47-

But he may become liable if he does fur- 518. 
ther prosecute and his complaint is found That the evidence before the justice was 
groundless: State v. Leathers, 16-406. not taken down in writing, as provided by \ 

If complainant appears and introduces 5107, is not ground for dismissing the por-
evidence in support of the charge, defendant ceeding against defendant. On the hearing, 
has undoubtedly the right to introduce evi- other evidence may be received than that 
dence showing a want of probable cause, and produced before the justice, and if defendant 
if successful in that respect may reasonably is discharged, the costs in the district court 
ask the court to tax the costs of the proceed- should not be taxed against him: Oribble v. 
ings to complainant. If complainant does State, 3-217. 
not appear, defendant is equally entitled to A person bound over to appear in the dis-
introduce evidence hhowing want of probable trict court under security to keep the peace 
cause for that purpose: Stale v. Steiiikopf, 62 may be held liable for the costs, although the 
N. W., 787. prosecutor does not appear in that court: 

If plaintiff does not appear, defendant is Houston v. United States, Mor., 174. 
not entitled to a trial, but should be dis- Insanity is a defense to an action for 
charged. The decision of the justice is not breach of a bond to keep the peace: State v. 
to be called in question: State v. White, 47-555. Geddis, 42-264. 

SEC. 5116. "When undertaking broken. An undertaking to keep the 
peace is broken by the forfeiture of the same by order of the court, ashereinbe-
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fore provided, or upon the conviction of the party bound for a breach of 
the peace. [C.73, § 4127; R , § 4467.] 

SEC. 6117. Suit brought. Upon the county attorney's producing evi
dence of such conviction to the district court fb which the undertaking is 
returned, the court must order the enforcement of the undertaking, and the 
county attorney must thereupon commence an action upon it. [C. 73, § 4128; 
R., § 4468.1 

SEC. 5118. Eecord of conviction. In such action, the record of for
feiture or conviction must be alleged as the breach of the undertaking, and 
is conclusive evidence thereof. [C. 73, § 4129; R., § 4469.] 

CHAPTER 5. 

OP VAGRANTS. 

SECTION 5119. Who deemed. The following persons are vagrants : 
All common prostitutes and keepers of bawdy houses or houses for the 
l-esort of prostitutes; all habitual drunkards, gamesters or other disorderly 
persons; all persons wandering about and having no visible calling or busi
ness to maintain themselves; all persons begging in public places, or from 
house to house, or procuring children or others so to do; all persons going 
about as collectors of alms for charitable institutions under any false or 
fraudulent pretenses; all persons playing or betting in any street or public 
or open place at any game or pretended game of chance, or at or with any 
table or instrument of gaming. [C. 73, § 4130; R., § 4470; C. '51, § 3310.] 

SEC. 6120. Complaint—warrant. Upon complaint made on oath to 
any magistrate against any person as being such vagrant within his juris
diction, he may issue a warrant for the arrest of such person, and his exami
nation, and the complaint, warrant and arrest, shall be governed by the 
provisions of the last chapter, as nearly as practicable, except as herein 
provided. [C.73, § 41,31; R., § 4471; C'51, § 3311.] 

SEC. 5121. Arrest. Peace officers shall arrest any vagrant whom they 
may find at large, and not in the care of some discreet person, and take him 
before some magistrate of the county, city or town in which the arrest is 
made. [C. 73, § 4132; R., § 4472.] 

SEC. 6122. Taking: before magistrate. If such arrest is made during 
the night, the officer may keep the person arrested in confinement until the 
next morning, unless bail be given, and if made within the jurisdiction of a 
police court, he must be taken before such court, unless the judge is absent. 
[C.73, § 4133; R , § 4473.] 

SEC. 6123. Security for good behavior. If it appear by the confes
sion of such person, or by competent testimony, that the person arrested is 
a vagrant, the magistrate may require an undertaking, with sufficient surety, 
for good behavior for the term of one year thereafter. [C. 73, § 4134; R., § 
4474.] 

SEC. 5124. Commitment. The magistrate shall make up, sign, and file 
with the clerk of the district court of the county, a record of conviction of 
such person as a vagrant, specifying generally the nature and circumstances 
of the charge, and shall, in default of such security being given, commit 
such vagrant to the jail of the county, city or town, as the case may be, 
until such security is given or such vagrant discharged according to law. 
[C.73, §4135; R., §4475; C. '51, §3312.] 

SEC. 6126. Breach of undertaking. The committing of any of the 
acts which constitute such person so bound a vagrant shall be a breach of 
the condition of the undertaking. [C. 73, § 4136; R., § 4476; C. '51, § 3313.] 

SEC. 5126. New security. On a recovery upon the undertaking, the 
court before which such recovery is had may, in its discretion, require new 
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sureties for good behavior, or commit such vagrant to the county jail for any 
time not exceeding six months. [C. 73 , § 4137; R., § 4477; C. '51, § 3314.] 

S E C . 5127. D i scharge of bail. Any person committed to jail on account 
of failing to furnish undertaking for good behavior may be discharged by 
any magistrate upon giving the same as was originally required. [C. '73, § 
4138; R., §4478; C.'51, §3315.] 

S E C . 5128. Hear ing . The district court to which the papers are re turned 
shall , on demand of the defendant, impanel a jury to inquire into and deter
mine the t ruth of the charge made against him, and the rules of practice 
applicable to tr ials of misdemeanors shall govern such trial . [C.'73, § 4139; 
R., §4479; C ' 5 1 , §3316.] 

S E C . 6129. Judgment . If no jury is demanded, the district court may 
revise such conviction and discharge such vagrant from the undertaking or 
confinement absolutely, or upon sureties for good behavior, in i ts discretion. 
[C '73, § 4140; R., § 4480; C. '51, § 3317.] 

S E C . 5130. Imprisonment . Such district court may, in i ts discretion, 
order any such vagrant to be kept in the common jail for any time, not 
exceeding six months, at hard labor. [ 0 . 7 3 , §4141; R., § 4481; C.'51, §3318.] 

S E C . 6131. Labor. Such vagrants may be employed at hard labor as 
provided in the chapter upon jails, or the court may direct the keeper 
thereof to furnish them such employment as it shal l specify, and for tha t 
purpose he may purchase any necessary raw materials and implements, not 
exceeding such amount as the court shall prescribe, and compel such per
sons to perform such work as shall be allotted to them. [C. 73 , § 4142; R., 
§ 4482; C.'51, §3319.] 

S E C . 5132. E x p e n s e s . The expenses incurred in pursuance of such 
order shall be audited by the board of supervisors of the county and paid 
out of the county treasury. [C'73, § 4143; R., § 4483; C. '51, § 3320.] 

S E C . 5133. Proceeds of labor. One-half of the net proceeds of such 
labor shall be paid to the person earning the same, upon his discharge from 
imprisonment, and the other half shall be paid into the county t reasury for 
the use of the county. [C. 73 , § 4144; R., § 4484; C ' 5 1 , § 3321.] 

S E C . 5134. "Who deemed tramp. Any male person sixteen years of age 
or over, physically able to perform manual labor, who is wandering about, 
practicing common begging, or having no visible calling or business to main
tain himself, and is unable to show reasonable efforts in good faith to secure 
employment, is a t ramp, and any person convicted of being a t ramp shal l 
be punished by imprisonment at hard labor in the county jail not exceeding 
ten days, or by imprisonment in such jail in solitary confinement not exceed
ing five days. [23 G. A , ch. 43, §§ 2, 3.] 

S E C . 6136. Int imidat ion or other misconduct b y . Any t r amp who 
shall wantonly or maliciously, by means of violence, th rea t s or otherwise, 
put in fear any inhabitant of this state, or shall enter any public building, 
or any house, barn or outbuilding belonging to another, wi th intent to com
mit an unlawful act, or shall carry any firearm or other dangerous weapon, 
or indecently expose his person, or be found drunk and disorderly, or shal l 
commit any offense against the laws of the state for which no greater pun
ishment is provided, shall be guilty of a misdemeanor. [Same, § 4.] 

S E C . 5136. Tried jo int ly . If two or more t ramps assemble or congre
gate together, they shall be tried jointly by the court before whom they 
are brought, and such court shall be entitled only to fees as for the a r res t 
and trial of one person. [Same, § 5.] 

S E C . 5137. F e e s of officers. The board of supervisors shall , at any 
regular or special session, fix the compensation to be allowed the officers 
in each case under this chapter; to the trial magistrate, not exceeding one 
dollar; to the peace officer, for all services, not more than one dollar, and 
mileage as now allowed by law. [26 G. A., ch. 99, § 6; 23 G. A., ch. 43.] 

S E C . 5138. Method of imprisonment . No sheriff or keeper of any 
jail shall permit any person convicted of being a t ramp to have any tobacco, 



1982 
§§ 5139-5146 RESISTANCE TO PROCESS, ETC. Tit. XXV, Ch. 6. 

intoxicating liquors, sporting or illustrated newspaper, cards, or other 
article of amusement or pastime, or permit such person to be kept or fed 
otherwise than stated in the commitment, and any person who knowingly 
violates this section shall be fined not exceeding one hundred nor less than 
twenty-five dollars. [23 G. A., ch. 43, § 7.] 

SEC. 6139. Unlawful fees. Any officer or magistrate who shall con
spire with any person for the purpose of increasing the emoluments of his 
office, or to evade the provisions of this chapter, or who shall, with such 
intent, in any manner or by any means, encourage a tramp to remain within 
his jurisdiction or come within the same, shall be fined not exceeding one 
hundred dollars, and stand committed until the fine and costs are paid, not 
to exceed thirty days. [Same, § 8.] 

SEC. 6140. Hard labor. The sheriff or keeper of any jail, under the 
direction of the board of supervisors shall keep all persons sentenced to 
imprisonment at hard labor in such jail, under the provisions of this chapter, 
at such work as the board of supervisors may provide, and shall appoint or 
detail any deputy or other police officer to guard them while at work, or he 
may turn them over to the municipal authorities of any city or town, to be 
worked on the streets, or at such labor as may be provided. [Same, § 9.] 

S E C 6141. Solitary confinement. Any tramp sentenced to hard labor, 
who wantonly or wilfully refuses to work, shall be punished by such jailer 
while so refusing by imprisonment in solitary confinement in the county jail 
not exceeding ten days, during which time he shall be fed on bread and 
water; but such punishment shall not exceed the time for which he is sen
tenced. [Same, § 10.] 

SEC. 6142. Compensation for keeping. No sheriff or jailer shall 
receive, and no board of supervisors allow, any compensation for keeping 
or boarding any tramp in the jail or other place in the county, unless such 
tramp has been duly arrested or committed under the provisions of this 
chapter, except the board of supervisors of each county may furnish one 
night's lodging for apparently deserving persons, and those who are sick 
or disabled may be cared for as the necessities of the case demand. [Same, 
§11-] 

CHAPTER 6. 
OF RESISTANCE TO PROCESS AND SUPPRESSION OF RIOTS. 

SECTION 5143. Calling out power of county. When the sheriff or 
other officer authorized to execute process has reason to apprehend that 
resistance will be made, or finds that resistance is made, to the execution 
thereof, he may command as many male inhabitants of his county as he may 
think proper, and any military companies in the county, armed and equipped, 
to assist him in overcoming the resistance, and, if necessary, in seizing, 
arresting and confining the resisters, their aiders and abettors, to be held 
for punishment by law. [C.73, § 4145; R., § 4489; C'51, § 2793.] 

See, also, \ 502. 

SEC. 5144. Certifying to court names of resisters. The officers shall 
certify to the court from which the process issued the names of the resisters, 
their aiders and abettors, to the end that they may be punished as for a con
tempt. [C. 73, § 4146; R., § 4490; C. '51, § 2794.] 

SEC. 5146. Refusing to assist. Every person commanded by a public 
officer to assist him in the execution of process, as provided in this chapter, 
who, without lawful cause, refuses or neglects to obey such command, is 
guilty of a misdemeanor. [C. 73, § 4147; R., § 4491; C'51, § 2795.] 

SEC. 5146. Military force. If it appears to the governor that the 
power of any county is not sufficient to enable the sheriff to execute process 
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delivered to him, he may, on the application of the sheriff, order such posse 
or military force from any other county or counties as is necessary. [C. 73, 
§ 4148; R., § 4492; C'51, § 2796.] 

SEC. 6147. Unlawful assemblages. When persons to the number of 
twelve or more, armed with dangerous weapons, or persons to the number 
of thirty or more, whether armed or not, are unlawfully or riotously assem
bled in any city or town, any judge, sheriff, and his deputies if they be 
present, the mayor, aldermen, marshal, constables and justices of the peace 
of such city or town must go among the persons assembled, or as near them 
as may be safe, and command them, in the name of the state, immediately to 
disperse. [C. 73, § 4149; R., § 4493; C. '51, § 2797.] 

SEC. 5148. Arrest. If the persons assembled do not immediately dis
perse, the magistrate and officers must arrest them, and for that purpose 
may command the aid of all persons present or within the county. [C. 73, 
§ 4150; R., § 4494; C. '51, § 2798.] 

SEC. 6149. Refusing to aid. If any person commanded to aid the mag
istrate or officer neglect to do so without good cause, he is guilty of a mis
demeanor. [C. 73, § 4151; R., § 4495; C. '51, § 2799.] 

SEC. 6150. Failure of duty. If a magistrate or officer, having notice 
of an unlawful or riotous assembly as defined in this chapter, neglect to pro
ceed to the place of assembly, or as near thereto as may be with safety, and 
exercise the authority with which he is invested for suppressing the same 
and arresting the persons, he is guilty of a misdemeanor. [C. 73, § 4152; R., 
§ 4496; C.'51, §2800.] 

SEC. 6161. Calling aid. If the persons so assembled and commanded 
to disperse do not immediately obey, any two of the magistrates or officers 
before mentioned may command the aid of a sufficient number of persons, 
and proceed in such manner as in their judgment is necessary to disperse 
the assembly and arrest the offenders. [C.73, §4153; R., §4497; C. '51, §2801.] 

SEC. 6152. Armed force. When such armed force is called out, it shall 
obey the commands of the sheriff or other person appointed by the governor 
for that purpose, or by a judge of the supreme, district or superior court, 
or other magistrate in the order named, but such officer or person shall at 
all times be subject to the direction of the governor. [C. 73, § 4154; R., § 
4498; C'51, § 2802.] 

CHAPTER 7. 

OF LOCAL JURISDICTION OF PUBLIC OFFENSES. 

SECTION 5153. Who subject to laws of state. Every person, whether 
an inhabitant of this state or any other state or country or of a territory or 
district of the United States, is liable to punishment by ithe laws of this 
state for a public offense committed by him therein, except where it is by 
law cognizable exclusively in the courts of the United States. [C. 73, § 
4155; R., § 4500; C'51, § 2803.] 

SEC. 6154. District court. The local jurisdiction of the district court 
is of offenses committed within the county in which it is held, and of such 
other cases as are or may be provided by law. [C.73, § 4156; R., § 4502.] 

Evidence as to venue: In a prosecution commission within the county in which the 
for assault it is sufficient for the state to town is located: State v. Reader, 60-527. 
prove the county in which the offense was Where the evidence indicates that the 
committed. It is not requisite to prove crime was committed in a town of a certain 
either the village, city or township: .Síaíe v. name, the jury are to take judicial notice 
Gibson, 29-295. that the town is located in the county in 

The court will take judicial notice of the which the crime is charged to have been 
county in which an incorporated town is sit- committed: State v. Farley, 87-22. 
uated. Proof of the commission of the act The venue of a crime must be proven to 
in a certain town is sufficient proof of the warrant a conviction. Therefore where the 
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prosecuting' witness testified that the offense 
was committed at her father's house, and her 
father testified that he lived in the county 
where the case was tried, but there was no 
proof to show where he lived when the of
fense was committed, held, that the venue 
was not sufficiently proven: State v. Carr, 
60-453. 

Although the witnesses may not testify 
explicitly as to the acts being- in the county 
of the prosecution, yet the jury may be jus
tified in finding, in view of the facts and cir
cumstances which are testified to, that the 
crime was committed in that county: State v. 
Hopkins, 62 N.W., 656. 

Testimony in a particular case considered, 
and held to show that the crime charged in 
the indictment was committed in another 
county than that in which the indictment 

was found, and that the conviction was erro
neous: State v. Byam, 54-409. 

Offense on Mississippi river: Jurisdic
tion being given to the state to punish of
fenses committed on the Mississippi river 
between the north and south boundaries of 
the state, the jurisdiction of the district 
court of each county bounded upon the rivet-
extends over the crimes committed upon 
such river between the north and south 
boundaries of such county: State v. Mullen, 
35-199. 

The jurisdiction of such court may ex
tend to the punishment of the act of keeping 
a nuisance upon a boat moored to the east 
shore of an island situated on the east side 
of the center of the channel, and floating or 
resting upon the ground according to the 
stage of the water: Ibid. See notes to \ 3. 

SEC. 5155. Offenses consummated within the state. When the 
commission of a public offense, commenced without the state, is consum
mated within its boundaries, the defendant is liable to punishment therefor, 
though he was without the state at the time of its consummation, if he 
committed the offense through the intervention of an agent within the state, 
or by any other means proceeding directly from himself. Jurisdiction 
thereof is in the county in which the offense is completed. [C.73, § 4157; 
R., § 4505; C 5 1 , § 2804.] 

Stealing property in another state and is punishable in this state in the county into 
bringing it within this state is not an act which the property is taken under the pro-
contemplated by this section, but the thief visions as to larceny: State v. Bennett, 14-479. 

S E C 5156. Fighting duel without the state. When an inhabitant or 
resident of the state, by previous appointment or engagement, fights a 
duel, or is concerned as second therein, without the jurisdiction of the state, 
and in such duel a wound is inflicted upon any person whereof he dies 
within the state, the jurisdiction of the offense is in the county where the 
death occurs. [C'73, § 4158; R., § 4506; C'51, § 2805.] 

SEC. 5157. Offense partly in county. When a public offense is com
mitted partly in one county and partly in another, or when the acts or 
effects constituting or requisite to the consummation of the offense occur 
in two or more counties, jurisdiction is in either county, except as otherwise 
provided by law. [C. 73, § 4159; R., § 4507; C. '51, § 2806.] 

This section does not apply to the crime 
of attempting to procure an abortion. Where 
the drug, etc., is administered in one county 
and the miscarriage occurs in another, the 
crime is completed where the drug is admin
istered: State v. Ilollenbeck, 36-12. 

The provisions of this section are appli
cable to a case where offensive matter is dis
charged into a stream in one county, and 
renders impure the waters of such stream as 
they flow through another county: State v. 

The provisions of this section are appli
cable to a prosecution for keeping a liquor 
nuisance: State v. Rockwell, 82-429. « 

Where orders for intoxicating liquors are 
taken by an agent in one county, subject to 
approval by the principal in another county, 
the sale in either county being illegal, the 
offense is partly committed in each county 
and the courts of either have jurisdiction of 
the offense: State v. Kriechbaum, 81-633. 

Smith, 82-423. 
S E C 5158. Near boundary of two counties. When a public offense 

is committed on the boundary of two or more counties, or within five hun
dred yards thereof, the jurisdiction is in either county, except as otherwise 
provided by law. [C.73, § 4160; R., § 4508; C. '51, § 2807.] 

Where one county takes jurisdiction of a defendant has not already been prosecuted 
crime committed in an adjoining county, but 
within five hundred yards of the boundary, 
the former cannot recover the costs of pros
ecution from the latter: Floyd County v. 
Cerro Gordo County, 47-186. 

Where the indictment is for an offense 
committed in an adjoining county within five 
hundred yards of the border line, it is not 
necessary to aver in the indictment th.it the 

for such offense m the adjoining county: 
State v. Niers, 87-723. 

The officer who is authorized to make ar
rest in one county has the same authority to 
make arrest in an adjoining county, and 
within five hundred yards of the boundary 
line, for an offense there committed, as he 
has for making arrest in his own countv: 
State v. Srrry, (¡4 N.W., (¡31. 
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The substantial rights of defendant are adjoining county within five hundred yards 
not prejudiced where the crime is alleged to of the boundary line: State v. Pugsley, 75-742. 
have been committed in one county and the This provision is not unconstitutional: 
evidence shows that it was committed in an Ibid. 

SEC. 5159. On trains, boats, etc. When an offense is committed within 
the jurisdiction of the state on any railroad car while passing over any rail
road, or any boat, raft or vessel navigating a river, lake or canal, or lying 
therein in the prosecution of her voyage, the jurisdiction is in any county 
through which it passes in the course of its trip or voyage, or in the county 
where the trip or voyage shall begin or terminate. [16 G. A., ch. 102, § 2; 
C.73, § 4161; R., § 4509; C. '51, § 2808.] 

A former statutory provision that an of- not to be confined to that part of the voyage 
fense committed on any vessel might be performed before the commission of the of-
prosecuted in any county through which the fense, but to extend to '•he entire t r ip: Nash 
vessel "may have passed on that t r ip ," held v. State, 2 G. Gr., 286. 

SEC. 5160. Jurisdiction in any county in certain cases. The juris
diction of an indictment for the crime of forcibly and without lawful 
authority seizing and confining another, or kidnaping him with intent, 
against his will, to cause him to be confined or imprisoned within the state, 
or to be sent out of the state, or of taking or enticing a child under the age 
of fifteen years away from the parents, guardian or other person having the 
legal charge of the person, with intent to detain or conceal such child, or 
of taking or enticing away an unmarried female of previously chaste char
acter under the age of consent, for the purpose of prostitution, or of taking 
any woman unlawfully and against her will or by force, menace or duress, 
and compelling her to marry against her will, or of seducing and debauching 
any unmarried woman of previously chaste character, is in any county in 
which the offense is committed, or into or out of which the person upon 
whom the offense was committed may, in the prosecution of the offense, 
have been brought, or in which an act is done by the offender in instigating, 
procuring, promoting, aiding in or being an accessory to the commission 
thereof, or in abetting the parties concerned therein. [C. 73, § 4162; R., § 
4510; C.'51, §2809.] 

S E C 5161. Bigamy. When the offense of bigamy is committed in one 
county and the defendant is apprehended in another, the jurisdiction is in 
either county. [C.73, § 4163; R., § 4511; C'51, § 2810.] 

A prosecution for bigamy under \ 4933 although the marriage was consummated in 
may be had in any county where the defend- another county: State v. Hughes, 58-165. 
ant unlawfully cohabits with a second wife, 

S E C 5162. When conviction a bar. When an offense is within the 
jurisdiction of two or more counties, a conviction or acquittal thereof in one 
county is a bar to a prosecution or indictment therefor" in another. [C. 73. 
§ 4164; R., § 4512.] 

The fact that defendant has been pros- line, is matter of defense, and need not be 
ecuted for the same offense in an adjoining negatived in the indictment: State v. Niers, 
county, the offense having been committed 87-723. 
within five hundred yards of the boundary 

CHAPTER 8. 

OF THE TIME OF COMMENCING CRIMINAL ACTIONS. 

SECTION 5163. For murder. A prosecution for murder may be com
menced at any time after the death of the person killed. [C. 73, § 4165; R., 
§4513; C'51, §2811.] 

S E C 6164. What within eighteen months. An indictment for a 
public offense must be found within eighteen months after its commission, 
in the following cases, and not after: 

125 
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1. Taking or enticing away an unmarried female under the age of con
sent, for the purpose of marriage or prostitution; 

2. Seducing or debauching an unmarried female of previously chaste 
character; 

3. For rape or adultery; 
4. For an assault with intent to commit a rape. [C. 73, § 4166; R., § 4514; 

C'51, §2812. J 
The limitation in a criminal action can

not be raised by demurrer to the indictment: 
State v. Hussey, 7-409; State v. Groóme, 10-308. 

Nor can such limitation be raised by mo
tion in arrest of judgment: State v. Deitrick, 
51-467. 

The limitation of the statute is not to be 
raised by special plea, no such plea being 
provided for, but by instructions of the 
court to the jury that to authorize a convic
tion it must appear that the offense was 
committed within the statutory period prior 
to the finding of the indictment: State v. 
Whakn, 68N.W..554. 

SEC. 6165. Three years. In all other cases an indictment for a public 
offense must be found within three years after the commission thereof, and 
not afterwards. [C'73, § 4167; R., § 4515; C'51, § 2813.] 

A defendant in a prosecution for embez- they must find that the crime of assault with 
zlement is not estopped by subsequent fraud- intent to maim was committed on or about 
ulent statements from showing that the de- the time charged or at any date within the 
falcation actually took place at such time statutory period of limitations prior to the 
that the prosecution therefor is barred: finding of the indictment: State v. Fry, 67-
State v. Hutchinson, 60-478. 475. 

It is not error to instruct the jury that 

SEC. 6166. Misdemeanor triable before a justice. A prosecution 
for a misdemeanor triable before a justice of the peace, or violation of an 
ordinance of a city or town, must be commenced within one year after the 
commission thereof, and not after. [C. '73, § 4168.] 

SEC. 5167. Defendant out of state. If, when the offense is committed, 
the defendant is out of the state, the indictment or prosecution may be found 
or commenced within the time herein limited after his coming into the state, 
and no period during which the party charged was not publicly resident 

^within the state is a part of the limitation. [C. '73, § 4169; R., § 4516; C. '51, 
§ 2814.] 

The period of the defendant's nonresi- The latter clause of this section is not to 
dence need not, however, be stated in the be restricted to offenses committed when the 
indictment. If he relies upon the bar of the defendant is out of the state, but applies 
statute of limitations he should raise the equally to all cases: State v. Mclntire, 58^572. 
objection and the state may then show the Section applied: State v. Moore, 78-494. 
non residence: State v. Hussey, 7-409. 

SEC. 6168. Indictment deemed found. An indictment is found, within 
the meaning of this chapter, when it is duly presented by the grand jury in 
open court and there filed. [C'73, § 4170; R., § 4517; C'51, § 2815.] 

CHAPTER 9. 

OP FUGITIVES FROM JUSTICE. 

SECTION 6169. Agents appointed to apprehend—expenses. The 
governor, in any case authorized by the constitution and laws of the United 
States, may appoint agents to demand of the executive authority of another 

Where the crime of adultery is charged 
as committed on a particular day, defendant 
may be convicted by proof of the commission 
of the offense on any day within the statu
tory period of limitations: State v. Briggs, 68-
416. 

So with the crime of seduction: /State v. 
Bell, 49-440. 

It is not material that the time of the 
commission of the offense, as stated in the 
indictment, should be such as to bring it 
within the period of limitations: See notes 
to \ 5285. 
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state or territory, or from the executive authority of a foreign government, 
any fugitive from justice charged with treason or felony, and the accounts 
of the agent appointed for that purpose must be audited by the auditor of 
state and paid out of the state treasury. The expenses to be allowed such 
agent shall be: fees paid the officers of the state upon whose governor the 
requisition is made; not exceeding ten cents per mile, each way, for all neces
sary travel of himself, and, for each fugitive, five cents per mile additional 
for the number of miles which he shall have been conveyed. Bills for such 
expenses shali be made out so as to show the actual route traveled, the 
number of miles, be verified and accompanied by proof that the fugitive for 
whom requisition was made has been returned and delivered into the custody 
of the proper authority; but the state shall in no case pay the cost of return
ing the fugitive if he has not been tried, unless it is shown to the satisfac
tion of the governor that a failure of trial has not occurred by any fault or 
neglect on the part of those interested in the prosecution. [17 G-. A., ch. 
65; C.73, § 4171; R., § 4518; C'51, § 3282.] 

To constitute a person a fugitive from jus- committed a crime in another state, without 
tice he must have been in the state where the having been there in person: Jones v. Leonr 
crime is alleged to have been committed, ard, 50-106. 
must have there committed the crime, and A defendant brought into the state by 
must have fled therefrom to escape punish- virtue of extradition proceedings will not be 
ment. The state is not bound to surrender exempt from prosecution for a different of-
one of its citizens who has constructively fense: State v. Kealey, 89-94. 

SEC. 5170. No other compensation. No compensation, fee or reward 
of any kind can be paid to or received by a public officer of the state for a 
service rendered or expense incurred in procuring from the governor the 
demand mentioned in the last section, or the surrender of the fugitive, or 
for conveying him into the state, or detaining him therein, except as pro
vided by law; a violation of this section is a misdemeanor. [C.73, §§ 4172-3; 
R., §§ 4519-20.] 

A deputy sheriff who has, under a con- back under requisition, cannot recover from 
tract with the surety on the bail bond of an such surety the sum stipulated in the con-
escaped criminal, ascertained the where- tract, such contract being in violation of this 
abouts of such criminal and brought him section: Day v. Townsend, 70-538. 

SEC. 5171. Sworn, evidence—copy of indictment. No executive war
rant for the arrest and surrender of a person demanded by the executive 
authority of another state or territory, as a fugitive from the justice of such 
state or territory, and no requisition upon the executive authority of another 
state or territory for the surrender of any person as a fugitive from the jus
tice of this state, shall be issued, unless the requisition from the executive 
authority of such other state or territory, or the application for such requisi
tion upon the executive authority of such other state or territory, is accom
panied by sworn evidence that the party charged is a fugitive from justice, 
and by a duly attested copy of an indictment, preliminary information or 
complaint, made before the court or magistrate authorized to receive the 
same. [C. 73, § 4174; R., § 4521.] 

The fact that the governor considers the ciency of such evidence, and his decision 
evidence submitted to him sufficient, and may be questioned in a habeas corpus pro-
issues his warrant accordingly, does not pre- ceeding: Jones v. Leonard, 50-106. 
elude inquiry by the courts as to the suffi-

SEC. 5172. Requisition from another state. Whenever a demand is 
made upon the governor by the executive of another state or territory, in 
any case authorized by the constitution and laws of the United States, for 
the delivery of a person charged in such state or territory with a crime, if 
such person is not held in custody or under bail to answer for an offense 
against the laws of the United States or of this state, he shall issue his war
rant, under the seal of the state, authorising the agent who makes such 
demand, forthwith or at such time as may be designated in the warrant, to 
take and transport such person to the line of this state at the expense of 
such agent, and may also, by such warrant, require all peace officers to 
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afford all needful assistance in the execution thereof. [C. '73, § 4175; R., 
§ 4522; C. '51, § 3283.] 

SEC. 6173. Complaint and •warrant If any person is found in the 
state charged with a crime committed in another state or territory, and 
liable by the constitution and laws of the United States to be delivered over 
upon the demand of the governor thereof, any magistrate may, upon com
plaint on oath setting forth the offense, and such other matters as are nec
essary to bring the case within the provisions of law, issue a warrant for 
the arrest of such person. [C. 73, § 4176; R., § 4523; C. '51, § 3284.] 

This and the following sections are only cer, by an indictment, information or other 
applicable where the party against whom accusation known to the law of such state, 
the proceeding is brought is charged with a Unless such fact is made to appear the mag-
crime committed in some other state, etc., istrate has no jurisdiction: State ». Hufford, 
before some court, magistrate or other offl- 28-391. 

SEC. 6174. Bail. If, upon examination, it appears that there is reason
able cause to believe the complaint true, and that such person may be 
lawfully demanded of the governor, he shall, if not charged with murder, 
be required to enter into an undertaking, with sufficient surety in a reason
able sum, to appear before such magistrate at a future day, allowing 
reasonable time to obtain the warrant from the governor, and abide the 
order of such magistrate in the premises. [C. '73s § 4177; R., § 4524; C 5 1 , 
| 3285.] 
- SEC. 5176. Commitment. If such person does not give bail, he must be 

committed to prison and there detained until such day in like manner as if 
the offense charged had been committed within the state. [C. '73, § 4178; 
R.,§4525; C'51, § 3286.] 

If charged with murder in the second de- the language of this and the preceding sec-
gree, he is entitled to be released on bail tions as they stood in the Code of '73: Stale 
under Const., art. I, \ 12, notwithstanding v. Hufford, 23-579. 

SEC. 6176. Forfeiture of bail. A failure of such person to attend 
before the magistrate at the time and place mentioned in the undertaking 
is a forfeiture thereof. [C. '73, § 4179; R., § 4526; C'51, § 3287.] 

Where bail has been taken without it be- 5173, the proceedings are void, and a recov-
ing shown that the party was charged, etc., ery cannot be had on the bond: State v. Huf-
in some other state, as specified in note to (j ford, 28-391. 

SEC. 6177. Discharge. If such person appear before the magistrate 
upon the day ordered, he must be discharged, unless he is demanded by 
some person authorized by the warrant of the governor to receive him, or 
unless the magistrate finds good cause to commit him, or to require him to 
enter into a new undertaking for his appearance at some other day to await 
a warrant from the governor. [C. '73, § 4180; R., § 4527; C'51, § 3288.] 

SEC. 6178. Arrest on governor's -warrant. Whether the person so 
charged be bound to appear, be committed or discharged, any person author
ized by the warrant of the governor may at any time take him into custody, 
and the same is a discharge of the undertaking, if there be one, unless a 
forfeiture thereof has been previously entered of record. [C.'73, § 1181; 
R., §4528; C. '51, § 3829.] 

SEC. 6179. Costs. The complainant in any such case is answerable for 
all the costs and charges, and for the support in prison cf any person so 
committed, and the magistrate, before issuing his warrant or hearing the 
cause, must require the complainant to give security for the payment of all 
such costs, or may require them in advance. [C. '73, § 4182; R., § 4529; C'51, 
§ 3290.] 

SEC. 6180. Expenses—conditions. Upon the application for the 
appointment of an agent for the arrest of a fugitive from justice under the 
provisions of this chapter, the governor may make the appointment and 
the issuance of the writ conditional that the same be executed without 
expense to the state. [C. '73, § 4183.1 
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SEC. 5181. Paid by state. When, in the opinion of the governor, 
expenses incurred in the arrest of fugitives from justice should be paid by 
the state, the claim therefor shall be itemized and sworn to, and approved 
by him and at least two other members of the executive council, and, when 
so approved, be audited and paid out of the general revenue of the state. 
[C.73, §4184.] 

CHAPTER 10. 
OF PRELIMINARY INFORMATION AND WARRANTS OF ARREST. 

SECTION 5182. Complaint. When a preliminary information is made 
before a magistrate, charging the commission of some designated public offense 
triable on indictment in the county in which such magistrate has local juris
diction, by some person named therein, he may issue a warrant for the 
arrest of such person. The information may be substantially in the form 
required in criminal actions triable before a justice of the peace. [C'73, § 
4185.] 

The fact that the warrant for arrest on with will not render it void: State v. Freeman, 
preliminary examination is returnable on t he 8-428. 
next day aft¡er its issuance instead of forth-

S E C / Ô I S S . "Wàrr"ant. The warrant of arrest on a preliminary infor
mation must be substantially in the following form: 

STATE OF IOWA, ) 
County of j 
To any peace officer of the state: 

Preliminary information upon oath having been this day filed with me, 
charging that the crime (naming it) has been committed and accusing A 
B thereof: 

You are commanded forthwith to arrest the said A B and 
bring him before me at (naming the place), or, in case of my absence or ina
bility to act, before the nearest or most accessible magistrate in this county. 

Dated at this day of , A. D 
C D (with official title). 

[C.73, § 4186; R., § 4534; C'51, § 2827.] 
SEC. 5184. To peace officer—what to contain. The warrant must be 

directed to any peace officer in the state; give the name of the defendant, if 
known to the magistrate; if unknown, may designate him by any name, and 
must state by name or general description an offense which authorizes a 
warrant to issue, the time of issuing it, the county, city, town, village or 
township where issued, and be signed by the magistrate, with his name 
of office. [C.73, §§ 4187-8;. R., §§ 4535-6; C. '51, §§ 2828-9.] 

SEC. 5186. Order for bail. If the offense stated in the warrant be a 
misdemeanor, the magistrate issuing it must make an indorsement thereon 
as follows: "Let the defendant, when arrested, be admitted to bail in the 
sum of dollars, " stating the amount in which bail may be taken. [C. 
73, § 4189; R., § 4537.] 

The accused may be admitted to bail with- was signed and accused was released before 
out appearing before a magistrate, and surety he was brought before the magistrate under 
on the bail bond cannot object that the bond a warrant: State v. Benzion, 79-467. 

SEC. 5186. How executed. The warrant may be delivered to any 
peace officer for execution, and served in any county in the state. [C. 73, § 
4190; R., § 4538.] 

SEC. 5187. Defendant brought before magistrate . If the offense 
stated in the warrant be a felony, the officer making the arrest must take 
the defendant before the magistrate who issued it at the place mentioned in 
the command thereof, or, in the event of his absence or inability to act, 
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'before the nearest or most accessible magistrate in the county in which it 
was issued. [C.73, § 4191; R., § 4539; C ' 5 1 , § 2831.] 

A bail bond in case of felony taken before lien on the property of the obligors as pro-
a magistrate in the county where the pris- vided in \ 5513; but -the bond having been 
oner is arrested, the warrant having been accepted and the defendant discharged there-
issued in another county, would not be good under, it may be enforced: State v. Cannon, 
as a statutory bond, and would not become a 34-322. 

S E C . 6188. Bail i n case of m i s d e m e a n o r . If the offense stated in 
the warrant be a misdemeanor, and the defendant be arrested in another 
county, the officer must, upon being required by the defendant, take him 
before a magistrate or the clerk of the district court of the same county in 
which he was arrested, for the purpose of giving bail, and the magistrate 
or clerk before whom he is taken in such county must take bail from him, 
in the sum indorsed upon the warrant , for his appearance at the district 
court of the county in which the warrant was issued, on the first day of t he 
following term. [C. 73 , § 4192; R , § 4540; C. '51, § 2832.] 

S E C . 5189. O r d e r for d i s c h a r g e . On taking bail in the case provided 
for in the preceding section, the magistrate or clerk taking the same must 
indorse on the warrant his official order for the discharge of the defendant, 
substantially as follows: 

S T A T E O F IOWA, 
County of 
To the officer (naming him and his official t i t le, thus A B , 
Sheriff of county) having in custody C D , (naming 
him): 

The defendant named in the within warrant of arrest, now in your cus
tody under the authority thereof for the offense therein designated, having 
given sufficient bail to answer the same by the undertaking herewith 
delivered to you, you are commanded forthwith to discharge him from cus
tody, and, without unnecessary delay, deliver this order, together with the 
said undertaking of bail, to the clerk of the district court of 
county, on or before the first day of the next term thereof. 

Dated at this day of , A. D 
E F (with official title). 

He must deliver the warrant with the order thereon, together with the 
undertaking of bail, to the officer having the defendant in custody, who 
shall forthwith discharge him from arrest, and at once inform the magistrate 
issuing the warrant of his doings; and the magistrate or clerk, on or before 
the first day of the next term of the court at which the defendant is required 
to appear, must deliver or transmit by mail, or otherwise, the warrant with 
the order thereon, together with the undertaking of bail, to the clerk of the 
court at which the defendant is required to appear, who shall forthwith file 
the same in his office. The magistrate who issued the warrant shall re turn 
to the clerk, on or before the first day of the next term of the court, the affi
davits of the informant and his witnesses upon which the warrant was 
issued, who shall file all of the same in his office. [C. 73, § 4193; R , § 4541; 
C '51 , §2833.] 

S E C . 5190. I f ba i l be n o t g i v e n . If bail be not forthwith given by the 
defendant as above provided, the magistrate or clerk must redeliver to the 
officer the warrant, and the officer must take the defendant before the magis
trate who issued it at the place mentioned in the command thereof, or, if he 
be absent or unable to act, before the nearest or most accessible magistrate 
in the county in which the warrant was issued. [C.73, § 4194; R , § 4542; 
C. '51, § 2834.] 

S E C . 5191. P r o c e e d i n g s a f te r a r r e s t . In all cases the defendant, 
when arrested, must be taken before the magistrate or clerk without 
unnecessary delay, and the officer must at the same time deliver to the 
magistrate or clerk the warrant , with his re turn thereon indorsed and sub
scribed by him with his official title. [C. 73 , § 4195; R , § 4543; C. '51, § 2835.] 
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In a prosecution for resisting arrest the to make the arrest is admissible in evidence: 
warrant under which the officer attempted State v. Seery, 64 N. W., 631. 

SEC. 5192. Before another magistrate. If the defendant be taken 
before a magistrate in the county in which the warrant was issued, other 
than the magistrate who issued it as hereinbefore provided, the affidavits 
on which the warrant was issued must be sent to such magistrate, or if they 
cannot be procured, the informant and his witnesses must be subpoenaed to 
make new affidavits. [C. 73, § 4196; R., § 4544; C. '51, § 2836.] 

CHAPTER 11. 
OF ARREST. 

SECTION 5193. Defined—time. Arrest is the taking of a person into 
custody when and in the manner authorized by law, and may be made at any 
time of any day or night. [C.73, §§ 4197, 4203; R., §§ 4545, 4551; C. '51, §§ 
2837, 2850.] 

Jurisdiction first acquired: The court offer a reward for the arrest and conviction 
first acquiring authority over the accused by of a criminal: Hanger v. Des Moines, 52-193. 
his arrest, or by otherwise obtaining custody Nor can a county offer such reward; but 
of his person through its officers, first ac- it may offer a reward for the recovery of 
quires jurisdiction of the case. The finding stolen property belonging to the county: 
of an indictment does not confer jurisdiction Hawk v. Marion County, 48-472. 
of the person of the accused: Ex parte Bald- Where a person in another state acts upon 
win, 69-502. the promise made by a board of supervisors 

The power to imprison necessarily in- in Iowa to pay a reward for the arrest and 
eludes the power to arrest: Davenport v. Bird, conviction of persons who have robbed the 
34-524. county treasury, he is bound to know that 

"Wrongful arrest outside of state: It is the board has no power to offer such reward, 
no defense that defendant was arrested in Nor in such case will the members be indi-
another state without authority and brought vidually liable: Huthsing v. Bosquet, 3 Me
to this state by force and against his will: Crary, 569. 
State v. Jïoss, 21-467. Peace officers acting nnder process in 

A court will not, upon the trial of an in- arresting a criminal are not entitled to a re-
dictment on a plea of not guilty, inquire as ward offered for such arrest, unless the 
to whether or not the defendant was properly terms of the reward offered clearly include 
or improperly brought within the jurisdic- them: Means v. Hendershott, 24-78. 
tion of the court: State v. Day, 58-678. See, further, <j 5170 and note. 

Reward for arrest: A city cannot legally 

SEC. 6194. What constitutes. An arrest is made by an actual restraint 
of the person to be arrested, or by his submission to the custody of the person 
making the arrest. No unnecessary force or violence shall be used in mak
ing the same, and the person arrested shall not be subjected to any greater 
restraint than is necessary for his detention. [C.73, §§ 4209-11; R., §§ 
4557-9; C'51, § 2838.] 

It is not essential in order to constitute titled to such information, the legality of 
an arrest that the sheriff should have in- the arrest as between the sheriff and other 
formed the prisoner of his intention to make parties is in no manner afiected by the 
the arrest, and that he was a peace officer, sheriff's failure in these respects: Miller v. 
While the prisoner might ordinarily be en- Dickinson County, 68-102. 

SEC. 5195. By whom. An arrest may be made by a peace officer or by 
a private person. [C. 73, § 4198; R., § 4546.] 

SEC. 5196. Peace officer—with and without warrant. A peace offi
cer may make an arrest in obedience to a warrant delivered to him; and 
without a warrant: 

1. For a public offense committed or attempted in his presence; 
2. Where a public offense has in fact been committed, and he has reason

able ground for believing that the person to be arrested has committed it. 
[C.73, §§ 4119, 4200; R., §§ 4547-8; C'51, § 2840.] 

A peace officer may make an arrest with- ground for believing that the person arrested 
out a warrant when a public offense has in has committed it; and it is erroneous to 
fact been committed, and he has reasonable charge the jury, in such a case, that, if the 
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officer makes an arrest without a warrant, he arrest without warrant: Holmes v. Blyler, 80-
will be liable, unless the party arrested was 366. 
likely to escape: Montgomery v.Sutton, 67-497. The question whether the officer had 

Where an officer claims to act under a reasonable ground for believing plaintiff to 
warrant he cannot justify, when sued for have committed a public offense when the 
damages for having the wrong person, by arrest was made should be submitted to the 
showing that he had a right to make such jury, in an action to recover damages for 

such arrest: Yount v. Carney, 91-559. 

SEC. 6197. By private-person. A private person may make an arrest: 
1. For a public offense committed or attempted in his presence; 
2. When a felony has been committed, and he has reasonable ground for 

believing that the person to be arrested has committed it. [0.73, § 4201 ; 
R., § 4549; C. '51, §2846.1 

SEC. 6198. Oral order of magistrate. A magistrate may orally order 
a peace officer or a private person to arrest any one committing or attempt
ing to commit a public offers? :~ the presence of such magistrate, which 
order shall authorize the arrest. [C.73, § 4202; R., § 4550; C. '51, § 2845.] 

SEC. 6199. Marnier. The person making the arrest must inform the 
person to be arrested of the intention to arrest him, of the cause of 
arrest, of his authority to make it, and that he is a peace officer, if such be 
the case, and require him to submit to his custody, except when the person 
to be arrested is actually engaged in the commission of or attempt to com
mit an offense, or escapes, so that there is no time or opportunity to do so; 
if acting under the authority of a warrant, he must give information thereof 
and show the warrant, if-required. [C. 73, § 4204; R., § 4552; C. '51,'§§ 2839, 
2841, 2847.] 

SEC. 6200. When resisted. When the arrest is being made by an 
officer under the authority of a warrant, if, after information of the intention 
to make the arrest, the person to be arrested attempts to escape or forcibly 
resists, the officer may use all necessary means to effect the arrest [C. 73, 
§ 4205; R., § 4553; C. '51, § 2844.] 

In a prosecution for murder committed in sought to be made may be given in evidence: 
resistance of lawful arrest, the information State v. Meshek, 61-316. 
and warrant under which the arrest was 

SEC. 6201. May break and enter premises. To make an arrest for 
any public offense, a peace officer, acting with or, when authorized, without 
a warrant, may break into a house or other building in which the person to 
be arrested may be, or in which the officer has reasonable grounds for 
believing he is, after having demanded admittance and explained the pur
pose for which admittance is desired. In case of a felony, a private person 
may use like means to make an arrest. [C.73, § 4206; R., § 4554; C.'51, §§ 
2843, 2848.] 

SEC. 6202. Breaking out. Any person who has lawfully entered a 
house for the purpose of making an arrest, under the provisions of the pre
ceding section, may break open the door or window thereof if detained 
therein, when necessary for the purpose of liberating himself; and an officer 
may do the same when necessary for the purpose of liberating a person 
who, acting in his aid and by his command, lawfully entered for the purpose 
of making an arrest, and is detained therein. [C. 73, § 4207; R., § 4555.] 

SEC. 6203. Refusing to assist. Any person making an arrest may 
orally summon as many persons as he finds necessary to aid him in making 
the arrest, and all persons failing to obey such summons shall be guilty of 
a misdemeanor. [C. 73, § 4208; R., § 4556.] 

SEC. 6204. Taking weapons. He who makes an arrest may take from 
the person arrested all offensive weapons which he may have about his per-

>. son, and must deliver them to the magistrate before whom he is taken, to be 
^ disposed of according to law. [C. 73, § 4212; R., § 4560.] 

Police officers, upon the arrest of one his person for stolen property, instruments 
charged with felony, may make search of used in the commission of the crime, or any 
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article which may give a clue to its commis- But where the money taken from the 
sion or the identification of the criminal: prisoner was the money obtained by him 
Beifsnyder v. Lee, 44-101. through the commission of the crime for 

The sheriff is justified in searching the which he was arrested, held, that it was sub-
person arrested and taking from him money ject to garnishment in the hands of the of-
or property connected in any way with the ficer at the suit of the person rightfully en-
crime charged, or which may serve in identi- titled thereto; Reifsnyaer v. Lee, 44-101. 
fying the prisoner, or be used by him, in Where.» trunk belonging to a party under 
effecting an escape: Commercial Exchange "arrest was produced and opened under f>re-
Bank v. McLeod, 65-665. tense of making a criminal examination, 

Property thus taken from a prisoner by held, that money therein contained was not 
the officer, and which is not connected with subject to levy of attachment: Pomroy v. 
nor the fruit of the crime for which he is Parmhe, 9-140. 
arrested, is in the possession of the oificer As to search warrants, etc., see Ü? 5515-
for the person under arrest, and is no more 5568 and notes, 
subject to attachment than if it were in the 
prisoner's personal possession: Ibid. 

SEC. 5206. Escape. If a person after being arrested escapes or is 
rescued, the person from whose custody he escaped or was rescued may 
immediately pursue and retake him in any part of the state, and may use 
the same means to retake as are authorized for an arrest; and this may be 
done at any time under the original warrant or commitment, when there is 
one. [C.73, § 4213; R., §4561; 0.'51, §2851.] 

SEC. 6206. Private person making arrest. A private person who 
has arrested another for the commission of an offense must, without unnec
essary delay, take him beforeja magistrate, or deliver him to a peace .officer, 
who may take the arrested person before a magistrate, but the person mak
ing the arrest must also accompany the officer before the magistrate. [C. 
73, §§4214-16; E., §§4562-4; C 5 1 , §§2842, 2849.] 

SEC. 5207. By officer with warrant. An officer making an arrest in 
obedience to a warrant shall proceed with the person arrested as commanded 
by the warrant or as provided by law. [C. 73, § 4217; R., § 4565.] 

Where, at the time of an arrest, the party him before the justice until he was in proper 
arrested was intoxicated, held, that the offi- condition for trial: Arneson v. Thorstad, 72-
cer was not liable in damages for having 145. 
kept the person in custody without bringing 

SEC. 5208. Arrest without warrant. When an arrest is made with
out a warrant, the person arrested shall, without unnecessary delay, be taken 
before the nearest or most accessible magistrate in the county in which the 
arrest is made, and the grounds on which the arrest was made shall be 
stated to the magistrate by affidavit, subscribed and sworn to by the person 
making the statement, in the same manner as upon a preliminary informa
tion, as nearly as may be. [C. 73, § 4218; R., § 4566.] 

Where an officer makes an arrest without can be taken before a magistrate for examina-
a warrant on proper cause, he may detain tion, and will not be liable in trespass for 
the offender for a reasonable time until he doing so: Hutchinson v. Sangster, 4G. Gr., 340. 

SEC. 5209. Hearing before magistrate. "If the magistrate believes 
from the statements in the affidavit that the offense charged is triable in the 
county in which the arrest was made, and there is sufficient ground for a 
trial or preliminary examination, as the case may require, and it will not be 
inconvenient for the witnesses on the part of the state that it should be 
had before him, he shall proceed as if the person arrested had been brought 
before him on arrest under a warrant, and, if the case be one within his 
jurisdiction to try and determine, shall order an information to be filed 
against him; but if the magistrate finds that it will be more convenient for 
the witnesses on the part of the state that such trial or examination should 
be had before some other magistrate in the county, he shall, by a written 
order, commit the person arrested to a peace officer, to be by him taken 
before the other magistrate, together with the order of commitment and 
affidavits, unless the person arrested give bail, when authorized, for his 
appearance, as in case of arrest under a warrant. [C. 73, §§ 4219-20; R., §§ 
4567-8.] 
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SEC. 5210. Transfer to another magistrate. Unless bail is given, the 
peace officer shall take the arrested person before the designated magistrate, 
and in any case shall deliver to him the affidavits and order of commitment, 
and when the person arrested is brought or appears before him, he shall 
proceed as on an arrest under a warrant, and, when necessary, shall order 
an information to be filed against the person arrested. [C. 73, § 4220; R., § 
4568.] 

SEC. 5211. Offense triable in another county. If the magistrate 
believes from the statements in the affidavit that the offense charged is tri
able in a county different from that in which the arrest is made, and there 
is sufficient ground for a trial or preliminary examination, he shall, by a 
written order, commit the person arrested to a peace officer, to be by him 
taken before a magistrate in the county in which the offense is triable, and 
if the offense be a misdemeanor triable on indictment, shall fix in the order 
the amount of bail which the person arrested may give for his appearance 
at the district Court of the county (naming it) in which the offense is indict
able, on the first day of the next term thereof, to answer to an indictment. 
If the offense charged be a bailable crime, the arrested person may give 
bail, conditioned as above provided, before a clerk of the district court. 
[C.73, §4221;R., §4569.] 

SEC. 5212. Bail—commitment—discharge. If bail be given before a 
magistrate, as provided in the preceding section, it may be either before the 
magistrate making the order, or the magistrate in the county in which the 
offense is triable before whom he is taken under the order, or a magistrate 
of any county through which he passes in going from the county in which 
the arrest was made to that in which the offense is triable, or, in any bailable 
case, before the clerk of the district court of either of said counties; and, 
when given, the magistrate or clerk taking the same shall make, on the order 
of commitment, an order for the discharge of the person arrested from cus
tody, who shall forthwith be discharged, and shall transmit by mail, or other
wise, to the clerk of the district court of the county at which the person 
arrested is bound to appear, on or before the first day of the next term 
thereof and as soon as it can be conveniently done after taking the bail, the 
affidavits, the order of commitment and discharge, together with the under
taking of bail, and he shall file the same together in his office. [C. 73, § 4222; 
R., § 4570.] 

SEC. 5213. Transfer to another county. If bail be not given as above 
provided, or if the offense charged is a felony not bailable, or a misde
meanor triable on information, the magistrate must deliver the affidavits and 
order of commitment to a peace officer, who shall proceed with the person 
arrested as directed by the order or provided by law; and the magistrate in 
the county in which the offense is triable, when the person arrested is brought 
before him, shall proceed as on an arrest under a warrant, and if the case 
be within his jurisdiction to try and determine, shall order an information 
to be filed against the person arrested. [C. 73, § 4223; R., § 4571.] 

SEC. 5214. What magistrate—bail. In the cases contemplated in the 
last three sections, the officer having the person arrested in custody, under 
the order, shall take him before the proper magistrate, in the county in 
which the offense is triable, which is most convenient for the witnesses on 
the part of the state, unless, in case of a misdemeanor triable on indictment 
as hereinbefore provided, the person arrested desires to give bail, in which 
case he shall take him before the most convenient magistrate in the county 
in which the offense with which he is charged is triable, or any county 
through which he passes in going from the county in which the arrest 
was made to the county in which the offense is triable, or before the clerk 
of the district court of either of said counties, for the purpose of giving 
bail. [C.73, § 4224; R., § 4572.] 

SEC. 5215. Officer's return. In all cases, the peace officer, when he 
takes a person committed to him under an order as provided in this chapter 
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before a magistrate or clerk of the district court, either for the purpose of 
giving bail, if bail be taken, or for trial or preliminary examination, must 
make his return on such order, and sign such return with his name of office, 
and deliver the same to the magistrate or clerk. [C. 73, § 4225; R., § 4573.] 

CHAPTER 12. 

OF PRELIMINARY EXAMINATIONS. 

SECTION 5216. Procedure — waiver. When the arrested person is 
brought before the magistrate, with or without a warrant, upon prelimi
nary information, the magistrate must immediately inform him of the 
offense with which he is charged, and of his right to counsel in every stage 
of the proceedings, and must allow him a reasonable time to send for coun
sel, and, if necessary, adjourn for that purposa After waiting a reasona
ble time for or on the appearance of counsel for defendant, the magistrate 
shall immediately proceed with the preliminary examination, or may allow 
the defendant to waive the same. [C. 73, §§ 4226-8; R., §§ 4575-7; C. '51, 
§§ 2852-4.] 

SEC. 5217. Change of venue. Before any evidence is heard, the 
defendant may have a change of venue, upon filing an affidavit that the mag
istrate is prejudiced against him, or is a material witness for either party, 
or that the defendant cannot obtain justice before him, as affiant verily 
believes. On filing such an affidavit a change of venue must be allowed, 
and the magistrate must immediately transmit all original papers, and a 
transcript of the entire record in the case, to the nearest magistrate in the 
township, if there be one; if not, to the nearest magistrate in the county, 
who shall proceed with said examination as hereinafter provided; but one 
such change shall be allowed. [C. 73, § 4228; R., § 4577; C'51, § 2854.] 

SEC. 6218. Adjournment. The examination must be terminated at 
one session unless the magistrate, for good cause shown, adjourn it; but it 
shall not be adjourned for a longer period than thirty days. [C. 73, §§ 
4229-30; R., §§ 4578-9; C. '51, §§ 2855-6.] 

Adjournment may be made with the con- ment was without the knowledge or consent 
sent of the defendant, and the surety on his of such surety: Síaíe v. Benzion, 79-467. 
bail bond cannot object that such adjourn-

SEC. 5219. Commitment or bail. If an adjournment be had for any 
cause, the magistrate shall commit the defendant for examination, or require 
him to give ample bail for his appearance at the time and place to which 
the examination is adjourned. [C.73, § 4231; R., § 4580; C'51, § 2857.] 

The fact that excessive bail is required prosecution by way of increasing the dam-
cannot be shown in an action for malicious ages: Davis v. Seeley, 91-583. 

SEC. 5220. Where no jail . If there is no jail in the county, the sheriff 
must retain the defendant in his custody until the examination. [C. 73, 
§ 4232; R., § 4582; C.'51, § 2859.] 

SEC. 5221. "Witnesses. The magistrate must issue subpoenas for any 
witnesses required by the state or defendant, and those who appear must 
be examined in the presence of the defendant. [C.73, § 4233; R., § 4583; 
C. '51, § 2860.] 

Until defendant is arrested, a magistrate having been in the meantime arrested, 
has no authority to issue a subpoena for a waived examination, Jield, that the witness 
witness to appear at the examination of such could not recover fees from the county (dis-
defendant. So where a subpœna was sent tinguishing Westfall v. Madison County, 62— 
to another state before filing of information 427): Warnstaff v. Louisa County, 76-585. 
or arrest of defendant, and the witness at- The person filing complaint is to be treated 
tended in response thereto, but defendant as the prosecuting witness, and the fact that 
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he is subpœnaed as a witness by the state formation is filed before him charging the 
does not change his situation: In re Trench- commission of a crime, and thereunder at
ará, 16-53. tends a preliminary examination, cannot 

A witness who in another state accepts recover from the county witness fees for 
service of a subpoena issued by a justice of such attendance: Warnstaff v. Louisa County, 
the peace in a criminal case before any in- 76-585. 

SEC. 5222. Depositions. The deposition of a witness who resides out 
of the county in which the examination is had may be taken on application 
of the defendant, on the order of the magistrate, before any officer author
ized to take depositions in civil actions, which order shall not be made until 
three days after the filing with the magistrate of the written interrogatories 
to be propounded to the witness, nor until three days after the service of 
notice on the state, or on the attorney who appears for the state, of the 
filing of such interrogatories. [C. '73, § 4234.] 

SEC. 6223. Cross-interrogatories. Before the order to take deposi
tion is made, the state may file cross-interrogatories to be propounded to 
the witness, which shall be answered by him in the deposition. [C. '73, § 
4235.] 

SEC. 6224. Method of taking. At the expiration of three days from 
the filing of the interrogatories and the service of the notice thereof on the 
state as above provided, the magistrate may order the testimony of the 
witness to be taken in answer to the interrogatories and cross-interroga
tories, if any, on file, and the deposition thus taken may be read in evidence 
on the ex#niBa.tion; nor shall the same be excluded because of any irregu
larity in the taking of it, if the magistrate is satisfied that the irregularity 
complained of could work no substantial prejudice to the opposite party. 
[C. 73, §4236.] 

[Section 4237 of Code of '73, which made ch. 168, ? 2, by which act that privilege was 
defendant a competent witness in his own be- extended to defendant in all criminal pro-
half in such cases, was repealed by 17 G. A., ceedings. See ? 5484.] 

SEC. 6225. "Witnesses separated. "While a witness is under examina
tion before the magistrate, he may exclude all others who have not been 
examined, and may cause the witnesses to be kept separate, that they may 
not converse with each other until the examination is closed. [C'73, § 4239; 
R , §4591; C.'51, §2867.] 

SEC. 6226. Others excluded. The magistrate must also, upon request 
of the defendant, exclude from hearing the examination all persons except 
the magistrate, his clerk, the peace officer who has the custody of the 
defendant, the attorney or attorneys representing the state, the defendant 
and his counsel. [C. 73, § 4240; R., § 4592.] 

SEC. 6227. Minutes of examination. The magistrate shall, in the 
minutes of the examination, write out or cause to be written out the sub
stance of the testimony given on the examination by each witness, the name, 
place of residence, business or profession of each witness, and the amount 
he is entitled to for mileage and attendance. By agreement of parties or 
their attorneys, the magistrate may order the examination taken down in 
shorthand and certified substantially in the manner provided for taking 
depositions by a stenographer, but the cost thereof shall not be taxed 
against the county. [C. 73, § 4241; R., § 4593; C 5 1 , § 2868.] 

The minutes so taken by the magistrate The minutes of the evidence taken down 
are not competent as evidence on the trial of in accordance with the provisions of this see
the case in the district court: State v. Collins, tion may be used before the grand jury 
32-36; State v. Hull, 26-292; nor are they ad- under the provisions of § 5254, although the 
missible for the purpose of impeaching a wit- person taking down the evidence is not 
ness: State v. Hayaen, 45-11. And see notes sworn, and the minutes are not verified by 
to i 5276. the magistrate nor signed by the witnesses: 

But the testimony given on the prelimi- State v. Wise} 83-596 See \ 5272 and notes. 
nary examination by a witness who dies be- The magistrate or a person appointed by 
fore the trial may be proved on the trial by him to write out the minutes of the testi-
witnesses who heard it: State v. Fitzgerald, mony cannot recover compensation therefor 
63-268. from the county. The usual fees of the 
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magistrate in such, cases for conducting the bursed by the county for expenses of station-
examination are all that are allowed: San- ery used in taking down minutes of the evi-
ford v. Lee County, 49-148. dence: Evans v. Story County, 35-126. 

The magistrate is entitled to be reim-

SEC. 5228. Certificate. After the examination is closed, the magis
trate must attach together the complaint, the warrant or order of commit
ment, if any, under which the defendant was brought before him, the min
utes of the examination, including all depositions used, and annex thereto 
his certificate, which must set forth, in substance, the time and place of 
examination, and that the minutes thereof are true, which certificate must 
be officially signed by the magistrate. [0.73, § 4242; R., § 4594; C'51, §§ 
2869-70.] 

Although the minutes are not properly ing of witnesses whose names are indorsed 
certified by the magistrate, yet if the on the back of the indictment, and a mem-
grand jury act thereon, and return a proper orandum of whose testimony is thus re-
memorandum thereof to the court in connec- turned: State v. Kepper, 65-745; State v. Cook, 
tion with the indictment, as required by ? 92-483. 
5272, the defendant cannot object to the call-

SEC. 5229. Discharge. If after hearing the testimony it appears to 
the magistrate that a public offense has not been committed, or that there 
is no sufficient reason for believing the defendant guilty thereof, he must 
order him discharged, and such order must be indorsed on the minutes of 
the examination or annexed thereto and signed by the magistrate, to the 
following effect: " There being no sufficient cause for believing the defend
ant guilty of the offense herein mentioned, I order him to be discharged." 
[C.73, § 4243; R., § 4595; C'51, § 2871.] 

SEC. 6230. Commitment. If it appears from the examination that 
a public offense, triable on indictment, has been committed, and there is 
sufficient reason for believing the defendant guilty thereof, the magistrate 
shall in like manner indorse on or annex to the minutes of the examination 
an order signed by him to the following effect: " I t appearing to me by the 
within minutes than an offense, triable on indictment (stating generally the 
nature thereof), has been committed, and that there is Sufficient cause for \ 
believing the defendant guilty thereof, I order that he be held to answer the 
same.".v_The order shall either state, "and I have admitted him to bail to 
answer thereto by the bail-bond hereto annexed"; or, if bail is not given, 
' ' and that he be committed to the county jail until he give bail in the sum of 

dollars (naming it)"; but if the offense is not bailable, the order of 
commitment shall state, "without bail ." [C.73, §§ 4244-6; R., §§ 4596, 
4598-9; C'51, §§ 2872, 2874.] 

The fact that such finding was made by The warrant of commitment in a particu-
the justice will be presumed in an action on lar case held sufficient: Cowell v. Patterson, 
a bail bond given by the person bound over; 49-514. 
but if not made, such fact is a proper matter 
of defense: State v. Patterson, 23-575. 

SEC. 5231. Warrant. If the magistrate order the defendant to be com
mitted, he shall make out a warrant of commitment, officially signed, and 
deliver it, with the defendant, to the officer to whom he is committed; or, 
if the officer be not present, to a peace officer, who shall deliver the defend
ant into the proper custody, together with the warrant of commitment, 
which may be in the following form: 

THE STATE O F IOWA, 
To the Sheriff of County : 

An order having been this day made by me that A B (the 
name of the defendant) be held to answer upon a charge of (state the 
offense), you are commanded to receive him into your custody and detain 
him in the jail of the county until he be legally discharged. 

Dated at this day of , A. D 
G H (with official title). 

[C.73, § 4247; R., § 4600; C'51, § 2875.] 
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SEC. 6232. Witnesses bound. On holding the defendant to answer, 
the magistrate may take from each material witness examined by him on 
the part of the state a written undertaking, to the effect that he will appear 
and testify at the court to which the defendant is bound to answer, when 
required in the further progress of the cause, and that he will not evade or 
attempt to evade the service of a subpoena, or will forfeit the sum of one 
hundred dollars. [18 G. A., ch 130; C'73, § 4248; R , § 4601; C 5 1 , § 2876.] 

These provisions are limited to prelimi- anee of a witness on change oí venue under 
nary examination before magistrates and are penalty of confinement of the witness: Com-
not to be extended, so as to authorize a Jort v. Kittle, 81-179. 
judge to require security for the appear-

SEC. 5233. Security. When the magistrate is satisfied by oath or 
otherwise that there is reason to believe any witness will not fulfill his 
undertaking and appear and testify unless surety be required, he may order 
the witness to enter into a written undertaking, with sureties, in such sum 
as he may deem proper for his appearance. [C'73, § 4249; R., § 4602; C. 
'51, § 2877.] 

SEC. 5234. Minors and married women. Minors and married women 
who are material witnesses against the defendant may in like manner be 
required to procure sureties for their appearance as provided in the preced
ing section. [C'73, § 4250; E., § 4603; C'51, § 2878.] 

SEC. 6235. Witness committed. If a witness required to enter into 
am undertaking to appear and testify, either with or without sureties, refuse 
compliance with the order for the purpose, the magistrate must commit him 
until he comply or be legally discharged. [C 73, § 4251; R , § 4604; C '51, 
§ 2879.] 

A witness who is required by a commit- entitled to witness fees for the time he is 
ting magistrate to enter into a written un- thus held in confinement: Markwell v. Warren 
dertaking, with security, to appear and tes- County, 53-422. 
tify on the trial of the case, and is committed As to binding over witnesses on appeal, 
to jail for failure to furnish security, is not see § 5616. 

SEC. 5236. Beturn to district court. When a magistrate has dis
charged a defendant, or held him to answer an indictment, he must return 
to the district court of the county, on or before its opening, on the first day 
of the next term thereof, and as soon after the closing of the examination 
as practicable, all the papers filed in the proceeding, including therewith 
the minutes of the evidence, together with the undertaking of bail for the 
appearance of the defendant, and the undertakings of the witnesses or for 
them, taken by him. [C 73, § 4252; R , § 4605; C'51, § 2880.] 

SEC. 5237. In case not triable on indictment. If it appear from the 
examination that a public offense has been committed which is not triable 
on indictment, but on information only, and there is sufficient reason for 
believing the defendant guilty thereof, the magistrate shall retain all the 
papers, and forthwith order an information to be filed against the defend
ant, before him. If he have not jurisdiction to try and determine the same, 
he shall indorse on or annex to the minutes of the examination an order, 
signed by him, to the following effect: " I t appearing to me by the within 
minutes that the offense of (here state its name or nature generally) has 
been committed, and that there is sufficient reason for believing the defend
ant guilty thereof, I order that an information be filed against him therefor 
before (here name some magistrate who is the nearest and most accessible 
in the same county, giving the name of office), and that the defendant be 
committed to any peace officer to be taken before such magistrate." And 
the magistrate shall thereupon cause each material witness on the part of 
the state to enter into a written undertaking, to the effect that he will 
appear forthwith before the magistrate before whom the defendant is to be 
taken, or he will forfeit the sum of fifty dollars, and deliver the undertaking, 
with all the other papers, to a peace officer, who shall forthwith take the 
defendant before such magistrate, and deliver all the papers with the 
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undertakings of the witnesses to the magistrate directed in the order, and 
make his return thereto, and sign the same with his name of office, and the 
magistrate before whom he is taken shall thereupon proceed accordingly. 
[C.73, § 4253; R., § 4607.] 

SEC. 5238. Costs. When the defendant is discharged, the justice 
shall, if he is satisfied that the prosecution is malicious or without probable 
cause; or if the person commencing the prosecution by filing the informa
tion fail to appear by himself, agent or attorney to prosecute the same or 
give evidence, and the accused is discharged by reason thereof, the magis
trate in his discretion may tax the costs and render a judgment therefor 
against such person, subject to the right of appeal therefrom in the manner 
provided for appeals by prosecuting witnesses in cases of acquittal upon 
trial. [25 G. A., ch. 101; 15 G. A., ch. 30; C. 73, § 4254.] 

Under the provisions oí the Revision al
lowing appeals by the state it was held that 
the power here conferred of taxing costs 
against the prosecuting witness in certain 
cases might be exercised by the district 
court upon the trial of a criminal cause on 
appeal, although such order was not entered 
by the justice of the peace before whom the 
case was originally tried, and although no 
additional evidence was introduced to show 
absence of probable cause: In re Trenchard, 
16-53. 

Also held, that, where the judgment was 
for defendant, the prosecuting witness might 
appeal from an order of the justice taxing to 
him the costs of prosecution: State v. Honey, 
37-30. 

Selection of grand jurors : It is not a valid 
objection to a grand jury that the judges of 
election, in malting returns of names of per
sons to serve as grand jurors, returned in all 
eighty-five names instead of seventy-five, as 
required by g 335, if the extra names had been 
stricken oft before the grand jury was drawn 
and the proper number have been regularly 
drawn and summoned. Neither was it a suf
ficient objection under the Code of '73 that 
the names thus returned were not entered in 
the election book: State v. Knight, 19-94 

The justice is invested with discretion as 
to the taxation of costs to the prosecutor, and 
his conclusion cannot be reversed by the dis
trict court unless he has abused such discre
tion. And the correctness of the judgment 
of the justice must be determined by the in
spection of the record, and not by new evi
dence: State v. Kerns, 64-306. 

An appeal by prosecuting witness from an 
order taxing the costs of the prosecution to 
him must be taken at the time judgment is 
rendered and not afterwards: State v. Knapf, 
61-522. 

As to taxation of costs in district court, see 
§ 5275 and notes. And see § 5606 and notes. 

Where there has been no substantial de
parture in the selection, drawing, etc., of 
the grand jury affecting substantially the 
rights of defendant, a motion to set aside the 
indictment for irregularities in connection 
with their selection should not be sustained: 
State v. Brandt, 41-593. 

It would seem that deviations from the 
method pointed out for the selection, etc., of 
the grand jury, of a slight and unimportant 
nature, should not be regarded: State ». 
Carney, 20-82. 

SEC. 5239. Evidence may be taken. On the demand of the county 
attorney, the magistrate shall take the evidence in writing of the state's 
witnesses, notwithstanding he has permitted the defendant to waive the 
preliminary examination. 

CHAPTER 13. 
OF IMPANELING THE GRAND JURY. 

SECTION 5240. Drawing. At the term of court at which grand jurors 
are required to appear, the names of the twelve persons constituting the 
panel of the grand jury shall, on the second day of each term of court, unless 
otherwise ordered by the court or judge, be placed by the clerk in a box, and, 
after thoroughly mixing the same, he shall draw therefrom seven names, 
and the persons so drawn shall constitute the grand jury for that term. 
Should any of the persons so drawn be excused or fail to attend on said 
second day of the court, the clerk shall draw other names until the seven 
grand jurors are secured. [21 G. A., ch. 42, § 3; C. 73, §§4255-6; R., §§4608-9; 
G'51, §2881.] 
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no cause of challenge by defendant is inter
posed will be good: Statev. Ostrander, 18-435. 

But where, by challenges to nine of the 
grand jurors, the number was reduced be
low twelve, held, that the court should, upon 
application of the district attorney, have 
ordered the vacancies in the grand jury to 
be filled: Statev. Garhart, 35-315. 

So where six grand jurors were chal
lenged i t was held not error to reorganize 
the jury and fill up the panel: State v. Mooney, 
10-506. 

"Where, by reason of the sustaining of 
challenges to individual jurors, the panel is 
left with less than the requisite number of 
jurors qualified to act in the case in which the 
challenges have been allowed, it is competent 
for the court to order the panel to be filled 
by an addition of the requisite number of 
jurors to act only in such case; and it is the 
duty of the court to thus fill the panel where 
by challenges it is reduced to less than the 
requisite number but it is not error to refuse 
to thus fill the panel where a sufficient num
ber of the regular jurors remain unchal
lenged: State v. Shelton, 64-333. 

See, further, \\ 5241-5247 and notes. 
New precept: The provision of \ 244 of 

Code of '73 for the issuance of a new precept 
applies only to a case where all the jurors 
fail to appear, or it is determined thac the 
whole panel has been illegally selected or 
drawn. Such provision has no reference to 
the case of failure of jurors to attend: State 
v. Pierce, 8-231. 

At a term subsequent to the first term of 
the year, the -grand jury must appear with
out being summoned, and may be required 
to appear, and may lawfully transact business 
on the first day of the term: Statev. Standley, 
76-215. 

Where the precise number of grand jurors 
to fill the panel appears, after certain ones 
are excused, they may be impaneled and 
sworn, without being drawn by lot: Ibid. 

Where a part of the grand jury fails to 
appear, the court may orally direct the sheriff 
to summon a sufficient number to complete 
the panel, which order should be entered of 
record, but a written precept is not necessary: 
State v. Miller, 53-84; Statev. Miller,53-154. 

The discharge of one grand jury and the 
impaneling of another to which there is no 
objection except the fact that the first has 
been erroneously discharged will be no 
ground for quashing an indictment found 
by the second: State v. Hughes, 58-165. 

At least this is so where there is no alle
gation or showing of prejudice or possible in
justice to defendant from the fact of the dis
charge of the first jury: State v. Hart, 67-142. 

Re-summoning: A grand jury having 
once been discharged may be re-summoned 
at the same term: State v. Seid, 20-413. 

The court lias no power to remove, reform 
or change the members of the grand jury: 
KeiÜer v. State, 4 G. Gr., 291. 

-motion. A defendant held to answer 

In general, see U 332-353. 
Thé impaneling is the final formation, by 

the court, of the grand jury, the act imme
diately preceding the swearing of the jury 
which ascertains who are to be sworn: /State 
v. Ostrander, 18-435, 446. 

The grand jury is to be reorganized each 
term by a selection of the requisite number 
from the eight or twelve constituting the 
panel selected at the first term during the 
year: State v. Brdskamp, 87-588. 

Filling panel: If a grand juror is dis
charged subsequently to the formation of the 
jury, the panel should be filled by the sum
moning of another juror: Norris' House v. 
State, 3 G. Gr., 513. 

Where prior to impaneling a grand jury 
one of the jurors was excused, and the other 
persons not drawn had not yet been dis
charged, and the sheriff under the direction 
of the court selected one of the jurors not 
drawn to take the place of the juror excused, 
held, that the grand jury consisting of the six 
jurors not discharged and the one selected 
by the sheriff was properly constituted; and 
held also that it was immaterial whether the 
person thus selected was one of the jurors 
not drawn, or any other person qualified to 
serve as juror. A vacancy in the number of 
jurors, or the place of one excused, is to be 
filled by the sheriff: State v. Gurlagh, 76-141. 

If, after the discharge of the balance of 
the panel, it becomes necessary by reason of 
challenge to the panel to add jurors they 
may be selected from the bystanders: State 
v. Smith, 88-178. 

Objection to tlie.substitution of one grand 
juror fór another without having the vacan
cy filled in the manner here required must 
be made at the time of such substitution: 
State v. Howwd, 10-101. 

A judgment of conviction will not be re
versed on the ground that, subsequently to 
the formation of the grand jury, one of the 
jurors was excused and a person substituted, 
as to whom defendant did not have oppor
tunity to exercise his right of challenge, it 
not appearing that the new juror was dis
qualified or the defendant prejudiced: State 
v.Fowler, 52-103. 

Where ' grand jurors were absent at a 
term of court by reason of instruction from 
the judge that they need not appear unless 
specially summoned, held, that it was error to 
impanel a grand jury omitting therefrom 
the persons thus failing to appear, and that 
a motion to quash an indictment found by 
such grand jury should have been sustained: 
Staie v. Bowman, 73-110. 

After challenges allowed: In case of the 
challenge of an individual juror, there is no 
provision for summoning another juror in 
his place. The member thus challenged 
does not cease to become a member of the 
grand jury, and his place is not to be sup
plied; and an indictment found by the 
requisite number of grand jurors as to whom 

SEC. 5241. Challenge to panel 
for a public offense may, before the grand jury is sworn, challenge the 
panel, only for the reason that it was not selected, drawn or summoned as 
prescribed by law. A defendant indicted not having been held to answer, 
or having been so held after the impaneling of the grand jury, may for 
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the same reasons object to the panel by motion, but the right to make such 
motion is waived by entering a plea to an indictment. [C'73, §§ 4258, 4260, 
4266; R., §§ 4611-12, 4619; C'51, §§ 2882-3, 2890.] 

•Who may challenge: The proper method 
of taking advantage of irregularity in the 
selection, summoning or impaneling the 
grand jury, where the defendant has been 
held to answer before the formation of the 
grand jury, is by challenge to the panel: 
State v. Hart, 29-268; State v. Hinkle, 6-380; 
Dixon v. State, 3-41Q; State v. Howard, 10-101; 
State v. Ingalts, 17-8. 

In order to support the action of the court 
"below in overruling a motion to set aside the 
indictment on the ground that the grand 
jury was irregularly drawn, where it does 
not appear whether the defendant was held 
to answer before indictment or not, it will be 
presumed that he was: Statev.Gibbs, 39-318. 

Where defendant was bound over to ap
pear before the grand jury after the grand 
jury was organized, held, that he was still 
entitled to exercise his right of challenge to 
such grand jury: State v. Mooney, 10-506. 

A defendant under arrest in a prelimin
ary proceeding, but not yet bound over to 
appear before the grand jury, is not entitled 
to challenge grand jurors although it is pos
sible that his case may afterwards come be
fore them: State v. Fitzgerald, 63-268. 

The grand jury may investigate a charge 
against one who has been bound over while 
they are in session without regard to such 
preliminary hearing, and in that event the 
defendant is not entitled to exercise nis right 
of challenge to the grand jury: State v. 
Chambers, 87-1. 

A defendant not bound over to appear be
fore the grand jury before the finding of an 
indictment against him cannot be deprived 
of the right to attack the indictment for 
causes which would have been grounds of 
challenge: Dutell v. State, 4 G. Gr., 125; Cor
ns ' House v. State, 3 G. Gr., 513. 

Before the enactment of the provision in 
this section authorizing challenges of indi-
vidulal jurors on the part of the state, it was 
held that the prosecution had no right of 
challenge: Keitler v. State, 4 G. Gr., 291. 

Time for challenge: An objection to the 
grand jury, or an individual juror, cannot be 
interposed, by a defendant held to answer 
before the formation of the grand jury, for 
any cause of challenge after the jury is 
sworn: State v. Inyalls, 17-8; Dixon v. State, 
3-416; State v. Hinkle, 6-380; State v. Howard, 
10-101; State v. Hart, 29-268. And see g 5243 
and notes. 

A defendant held to answer has an oppor
tunity to challenge a juror before the jury 
is sworn, and, failing to do so then, cannot 
afterward make objection: State v. Gibbs, 39-
318. 

The time within which the right of chal
lenge to grand jurors shall be exercised is 
not prescribed, and the prisoner ought to be 
permitted to exercise it at any time before 
the consideration of his case. Therefore, 
where a case is resubmitted to the same 
grand jury after a previous indictment has 
been set aside, the prisoner should be allowed 
an opportunity to challenge the members of 
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such grand jury on the ground that they have 
previously formed and expressed an opinion 
in returning the first indictment: State v. 
Osborne, 61-330; State v. Gillick, 7-287. 

Defendant should exercise his r ight of 
challenge at the proper time or it will be 
held waived: State v. Harris, 38-242. 

"Where defendant was in court to answer 
an indictment, and on motion the indictment 
was quashed, and the court then referred the 
matter to the grand jury for further consid
eration, and they returned an indictment 
charging defendant with a different crime, 
Iteld, that an objection to the panel should 
have been then raised, and could not be 
taken advantage of afterwards: State v.Buth-
ven, 58-121. 

An objection to the grand jury must be 
made before pleading to the indictment: 
State v. Beid, 20-413. 

Challenges must be interposed before the 
swearing of the jury: See § 5243. 

A judgment of conviction will not be re
versed on the ground that, subsequently to 
the formation of the grand jury, one of the ju
rors was excused and a person substituted, 
as to whom defendant did not have oppor
tunity to exercise his right of challenge, it 
not appearing that the new juror was dis
qualified or the defendant prejudiced: State 
v. Fowler, 52-103. 

Waiver of challenge: A defendant bound 
over to answer may waive his r ight to chal
lenge the grand jury, and will not be in de
fault if he does not appear for that purpose: 
State v. Klingman, 14-404; Binggold County v. 
Boss, 40-176. 

Nor will his bail bond be forfeited by 
failure to so appear: Hinggold County v.Boss, 
40-176. 

The right to challenge the panel on the 
ground that the grand jury was composed of 
five grand jurors instead of seven as required 
by law, in view of the population of the 
county, is waived if not taken at the proper 
time, and cannot be urged after judgment: 
State v. Belvel, 89-405. 

Presence of defendant: I t seems that the 
right of challenging an individual grand 
juror may be exercised or waived by defend
ant's attorney in the absence of defendant, 
even on a trial for felony. The presence of 
defendant at this proceeding is not made 
essential. At any rate, where it does not 
appear that there was any objection for 
which defendant could have challenged a 
juror, alleged error in forming the grand 
jury in defendant's absence will be error 
without prejudice: State v. Fetter, 25-67. 

Error not cured by conviction: The fact 
that defendant is convicted does not cure 
any error in refusing him the privilege of 
challenging grand jurors: State v. Osborne, 
61-330. 

A challenge to the panel need not be de
murred or pleaded to by the state. Defend
ant must in trod ace evidence in support of 
his challenge or it will be overruled: State 
v. Gillick, 10-98. 
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The objection that two of the grand jury-
are from the same township, in violation of 
the provisions of \ 339, may be taken by way 
of challenge, or if the defendant has not an 
opportunity to challenge then by motion to 
set aside the indictment: State v. Bussed, 
90-569. 

As to method and time of challenging the 
panel, see \ 5241 and notes. 

The burden of showing irregularity in 
the selection of grand jurors is upon the 
party making the challenge: State v. Hart-
man, 10-589. 

That the grand jury was reorganized 
during the term, lield not a ground for chal
lenge to the panel: State v. Mooney, 10-506. 

A defendant held to answer must inter
pose these grounds of objection at the time 
the grand jury is impaneled and not after
ward: See ? 5321 and note. 

S E C . 5242 . Jo inder i n chal lenges . When several persons are held to 
answer for one and the same offense, no challenge to the panel can be made 
unless they all join therein. [C.73, § 4266; R., § 4619; C. '51, § 2890.] 

S E C . 6 2 4 3 . Grounds of chal lenge . A challenge to an individual grand 
juror may be made before the g rand jury is sworn as follows: 

By the state or the defendant, because the grand juror does not possess 
the qualifications required by law. 

By the state only because: 
1. He is related either by affinity or consanguinity nearer than in t h e 

fifth degree, or stands in the relat ion of agent, clerk, servant or employe, 
to any person held to "answer for a public offense, whose case may come 
before the grand jury; 

2. He is bail for any one held to answer for a public offense, whose case 
may come before the grand jury ; 

3. He is defendant in a prosecution similar to any prosecution to be 
examined by the grand jury; 

4. He is, or within one year preceding has been, engaged or interested 
in carrying on any business, calling or employment the carrying on of which 
is a violation of law, and for which the juror may be indicted by the grand, 
jury. 

By the defendant only because: 
1. He is a prosecutor upon a charge against the defendant; 
2. He has formed or expressed such an opinion as to the guilt or inno

cence of the prisoner as would prevent him from rendering a t rue verdict 
upon the evidence submitted on the trial. [C. 73 , §§ 4258-9, 4261, 4266; R., 
§§ 4611, 4613, 4619; C. '51, §§ 2882, 2884, 2890.] 

Exemption from service (under g 333) is 
a personal privilege which may be waived: 
State v. Adams, 20-486. 

Alienage: That a member of the grand 
jury is an alien is a ground of challenge, but 
not a ground for sotting aside an indictment: 
State v. Gibbs, 39-318. 

Alienage will not >be presumed. The 
party asserting it as a ground of challenge 
has the burden of proving it: State v. Maynes, 
54r-109. 

Bias; opinion of guilt or innocence: 
Under a statutory provision somewhat differ
ent from this section, held, that it was only 
where a juror had formed or expressed an 
unqualified opinion of defendant's guilt that 
he was disqualified as a juror, and that the 
fact that he had formed an opinion which, 
upon further interrogation, he stated was 
not unqualified, did not render him incom
petent: State v. Hinllf, (5-380. 

The statement of a juror that he had read 
some portion of the evidence taken at the 
coroner's inquest upon the body of the per
son with whose killing defendant was 
charged, but did not know that he had read 
the whole of it, and that he thought he had 
formed an opinion from what he had read as 

to the guilt of defendant, but that he had no-
prejudice or bias such as would prevent him 
from listening to the evidence and passing-
upon the question of guilt as impartially as 
though he had never heard of the case, held 
not sufficient to show that he was disquali
fied: State v. Shelton, 64-333. 

Where, under \ 5278, a case is sent back 
to the same grand jury after a former in
dictment found by them is set aside, it is a. 
sufficient cause of challenge to the jurors 
that they have heard the evidence upon 
which the previous indictment was found, 
and by the finding of such indictment have-
formed and expressed an opinion as to the 
guilt of defendant: State v. Gfillick, 7-287; 
State v. Osborne, 61-330. 

It seems that a challenge to a grand juror-
may be allowed for any cause that would 
constitute an objection to a petit juror: State 
v. Oillick, 7 287. 

Where one of the grand jurors who found 
an indictment for murder had talked with 
others in regard to lynching the defendant, 
but there was no evidence that he favored 
such step, and his examination failed to show 
that he had formed any prejudice or opinion 
that would disqualify him from acting as a. 
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grand juror, held, that there was no error in related to the prosecutor: State v. RusseU, 
overruling a challenge to him: State v. Bit- 90-569. 
lings, 77-417. As to the time and method of making the 

Relation to prosecutor: It is not aground challenges, see notes to 'i 5241. 
of challenge that one of the grand jurors is 

S E C . 6244 . Dec ided b y the court. Challenges to the panel or to an 
individual grand juror must be decided by the court. [C. 73 , § 4262; R., § 
4615; C ' 5 1 , §2866.] 

S E C . 5246 . Chal lenge to panel a l lowed . If a challenge to the panel 
be allowed, the grand jury is prohibited from inquiring into the charge 
against the defendant by whom it was interposed, and, if it does so and finds 
an indictment, the court must set it aside. [C. 73 , § 4263; R., § 4616; C.'51, 
§ 2887 ] 

S E C . 6 2 4 6 . To ind iv idua l juror. If a challenge to an individual grand 
juror be allowed, he shall not be present at or take any par t in the considera
tion of the charge against the defendant. [C. 73 , § 4264; R., § 4617; C. '51, 
§ 2888.] 

In such case there is no provision for sustained (if sufficient in number), will be 
summoning another juror in place of one as good (explaining Norris' House v. State, 3 G. 
to whom a challenge is sustained. He does Gr., 513): State v. Ostrander, 18-435. And 
not cease to be a member of the grand jury, see notes to ¡j 5240. 
and his place cannot be supplied under | Where the grand jury consists of five 
5240. An indictment against a defendant members and a challenge as to one of them 
held to answer, found by grand jurors as to is sustained, the remaining four may find a 
whom no challenge by defendant has been valid indictment: State v. Billings, 77-417. 

S E C . 5247 . Effect of v io lat ion. The grand jury must inform the court 
of any violation of the last section, which offense shall be punished as a 
contempt. [ 0 . 7 3 , § 4265; R., § 4618; C ' 5 1 , § 2889.] 

S E C . 6248 . F o r e m a n appointed. P rom the persons impaneled as 
grand jurors the court must appoint a foreman, or when the foreman already 
appointed is discharged, excused, or from any cause becomes unable to act, 
before the grand jury is finally discharged. [C. 7 3 , § 4267; R., § 4620; C. '51, 
§ 2891.] 

The foreman may be selected either from those summoned to supply a deficiency: State 
the grand jurors regularly drawn, or from v. Brandt, 41-593, 605. 

S E C . 5249 . Oath, to foreman. The following oath must be adminis
tered to the foreman of the grand jury: "You , as foreman of the grand 
jury, shall diligently inquire and true presentment make of all public offenses 
against the people of this state, triable on indictment within this county, of 
which you have or can obtain legal evidence; you shall present no person 
through malice, ha t red or ill will, nor leave any unpresented through fear, 
favor or affection, or for any reward, or the promise or hope thereof, but in 
all your presentments you shall present the t ruth, the whole t ru th and noth
ing but the truth, according to the best of your skill and understanding. ' ' 
[C.73, § 4268; R., § 4621; C '51 , § 2892.] 

S E C . 6250 . Oath, to others . The following oath must thereupon be 
administered to the other grand jurors: " T h e same oath which your fore
man has now taken before you on his part , you and each of you shall well 
and truly observe on your part . " [C. 73 , § 4269; R., § 4622; C. '51, § 2893.] 

S E C . 5261. Charge of court. The grand jury, being impaneled and 
sworn, may be charged by the court, who shall give them such infor
mation as may be proper as to the nature of their duties, and any charges 
for public offenses returned to the court or likely to come before that body; 
and the court shall specially give in his charge the provisions of the law 
regulating the accounting by public officers for fines and fees collected by 
them, and those providing for the suppression of intemperance. [C. 73 , § 
4270; R., § 4623; C ' 5 1 , § 2894.] 

While the judge is authorized to charge grand jury room and state to the grand 
the grand jury, especially in regard to viola- jurors that certain persons have violated the 
tions of the law for the suppression of intern- law and should be indicted: State v. Will, (>5 
perance, he is not authorized to go into the N.W., 1010. 
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S E C . 5252 . Discharge . The grand jury, on the completion of its busi
ness, shall be discharged by the court, but, whether its business be com
pleted or not, it is discharged by the final adjournment thereof, [C. 73, § 
4271; R., § 4625; C.'51, § 2896.] 

An indictment may be found by a grand 
jury any time during a term of court which 
commenced within the year for which the 
jury was chosen, and has extended into the 
following year without adjournment: State 
v. Winebrenner, 67-230. 

And see \ 344 and notes. 
Whether or not the grand jury has com

pleted its work is a matter not entirely to 
be determined by that body, but its decision 

in that respect is always subject to the judg
ment of the court, and at any time during 
the sitting of the grand jury before its final 
discharge, the court may give further 
charges as to matters arising since the first 
charge was given. But the judge should 
not go into the grand jury room and instruct 
the grand jury as to their duty with refer
ence to the indicting of certain persons: 
State v. Will, 65 N.W., 1010. 

CHAPTER 14. 

OF THE DUTIES OF THE GRAND JURY. 

S E C T I O N 5 2 5 3 . P o w e r s . The grand jury shall inquire into all indictable 
offenses which may be tried within the county, and present them to the court 
by indictment. [C. 73, § 4272; R., § 4626; C. '51, § 2897.] 

The grand jury may on their own motion 
find an indictment against defendant on a 
charge which has been previously dismissed 

by them and without its re-submission to 
them by the court: State v. Collins, 73-542. 

S E C . 5254 . Ev idence . An indictment can be found only upon evidence 
given by witnesses produced, sworn and examined before the grand jury, 
or furnished by legal documentary evidence, or upon the minutes of evi
dence given by witnesses before a committing magistrate. [18 G. A., ch. 
130, §2 ; C '73 , § 4273; R., § 4627; C '51 , § 2899.] 

The examination of an incompetent wit
ness by the grand jury will not vitiate the in
dictment: State v. Tucker, 20-508. 

The court cannot inquire into the char
acter of evidence upon which the grand jury 
acted in finding an indictment. So held 
where it was claimed that after the witnesses 
wei-e examined one of the grand jurors was 
discharged and his place supplied by a by
standers the evidence not being again pre
sented: State v. Fowler, 52-103. 

Where an indictment is set aside and the 
case recommitted to the same grand jury, 
they may consider evidence of witnesses who 
have already been before them without their 
being recalled: State v. Clapper, 59-279. 

The grand jury is simply a court of in
quiry and may call any person before it, 
whether favorable or unfavorable to the 
prosecution, and evidence given before the 
grand jury in an investigaeion as to the com
mission of a crime cannot, in the event of the 
death of the witness before the trial, be 
proved on the trial as the testimony of such 
witness, for the reason that there could be no 
cross-examination before the grand jury; 

and on the other hand the testimony of a wit
ness on such investigation, tending to fix the 
crime upon another person than the one sub
sequently indicted for it, cannot be shown by 
defendant in case of the death of such wit
ness, at least where the investigation before 
the grand jury was without the presence or 
knowledge of the prosecuting officer: State 
v. Porter, 74-623. 

See, further, \ 5272 and notes. 
Minutes of the testimony of witnesses on 

a preliminary examination when taken in 
accordance with the provisions of \ 5227 
may be made the basis of an indictment by 
the grand jury, although such minutes are 
not verified or taken down by a person sworn, 
nor verified by the magistrate, nor signed by 
the witnesses, such steps not being required 
by that section: State v. Wise, 83-596. 

Where the minutes of evidence of wit
nesses before the committing magistrate are 
before the grand jury and by them returned 
with the indictment, the names of the wit
nesses being endorsed on the indictment, 
the prosecution is entitled to examine such 
witnesses: State v. Cook, 92-483. 

S E C . 5 2 5 5 . Admin i s t er ing oath. The foreman of the grand jury may ' 
administer the oath to all witnesses produced and examined before it. [C. '73, 
§ 4274; R., § 4628.] 

S E C . 5256 . Clerk. The court may appoint as clerk of the grand jury 
a competent person who is not a member thereof. The following oath must 
be administered to him: " Y o u solemnly swear that you will faithfully and 
impartial ly perform the duties of clerk of the grand jury, that you will not 
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reveal to any one its proceedings or the testimony given before it, and will 
abstain from expressing any opinion upon any question before it, to or in 
the presence or hearing of the grand jury or any member thereof. ' ' Such 
clerk shall strictly abstain from expressing an opinion upon any question 
before the body, either to or in the presence or hearing of it or any member 
thereof, and shall not be present when any vote is being taken upon the 
finding of an indictment, and shall receive compensation at the rate of two 
dollars per day for time actually and necessarily employed in the perform
ance of the duties prescribed in this chapter. [25 G. A., ch. 71: 22 G. A., 
ch. 38; C'73, §4275; R., §4629.] 

The clerk should not take pai-t in the bers of the grand jury: State v. Miller, 64 N. 
proceedings of the grand jury, but though W., 288. 
such practice is not to be commended it will As to the minutes of evidence, their re-
not necessarily be a ground for setting aside turn, and for what they may be used, see 'i 
the indictment that he asks questions of-the 5276-and notes, 
witness in pursuance of suggestions of înem-

SEC. 6267. Member appointed clerk. If no such appointment is made 
by the court, the grand jury shall appoint as its clerk one of its own number 
who is not its foreman. [22 G. A., ch. 38; C'73, § 4275; R., § 4629.] 

SEC. 5268. Minutes to be kept . The clerk of the grand jury shall 
take and preserve minutes of the proceedings and of the evidence given 
before it, except the votes of its individual members on finding an indict
ment. When the evidence is taken, it shall be read over to and signed by 
the witness. When an indictment is found, all minutes and exhibits relat
ing thereto shall be returned therewith and filed by the clerk of the court, 
and attached to the indictment. [25 G. A., ch. 71; 22 G. A., ch. 38; C. '73, § 
4275; R., § 4629.] 

SEC. 6259. Evidence for defendant. The grand jury is not bound to 
hear evidence for defendant, but may do so, and must weigh all the evi
dence submitted to it, and when it has reason to believe that other evidence 
within its reach will explain away the charge, it may order the same pro
duced. [C'73, § 4276; R., § 4630; C '51, § 2900.] 

Where the grand jury send for an accused timony is in the nature of an involuntary con-
person and examine him without advising fession and cannot be used on the trial of the 
him of his privilege not to answer or that his case: State v. Clifford, 86-550. 
statements may be used against him, his tes-

SEC. 6260. Member as witness. If a member of the grand jury knows 
or has reason to believe that a public offense has been committed, triable in 
the county, he must declare the same to his fellow jurors, and be sworn as 
a witness upon the investigation before them. [C 73, § 4277; R., § 4631; 
C'51, §2901.] 

SEC. 6261. Special duty . It is made the special duty of the grand jury 
to inquire into: 
• 1. The case of every person imprisoned in the jail of the county on a 
criminal charge and not indicted; 

2. The condition and management of the public prisons within the county ; 
3. The wilful and corrupt misconduct in office of all county officers; 
4. The obstruction of highways. [C '73, § 4278; R., § 4632; C '51, § 2902.] 
The grand jury cannot report to the court county officer with misconduct otherwise 

the result of their inquiry into the conduct of than by indictment may render themselves 
county officers otherwise than by indictment; liable to an action for libel: Sector o. Smith, 
and the members of a grand jury charging a 11-302. 

SEC. 5262. Issue subpoenas. The clerk of the court must, when 
required by the foreman of the grand jury or county attorney, issue sub
poenas for witnesses to appear before the grand jury. [C '73, § 4279; R., § 
4633; C'51, § 2903.] 

SEC. 5263. Access to county jails and public records. The grand 
jury is entitled to free access at all reasonable times to the county jails, and 
to the examination without charge of all public records within the county. 
[C'73, § 4280; R., § 4634; C'51, § 2904.] 
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SEC. 5264. Advice of county attorney. The grand jury may at all 
reasonable times ask the advice of the county attorney or the court; and the 
county attorney may attend before it for the purpose of examining wit
nesses, when necessary. [C.73, § 4281; R., § 4635; C 5 1 , § 2905.] 

Held, not error to give instructions to a an application by members as to a matter of 
portion only of the grand jury in response to law: State v. Edgerton, 69 N.W., 280. 

SEC. 5266. Who present. Such attorney shall be allowed at all times 
to appear before the grand jury on his own request for the purpose of giv
ing information relative to any matter cognizable by it; but neither he nor 
any other officer or person except the grand jury must be present when the 
question is taken upon the finding of an indictment. [C.73, § 4282; R., g 
4636; C'51, §2906.] 

One who is appointed county attorney for ing before the grand jury in regard to that 
the purpose of a particular case is invested case, as the county attorney would be: State 
with the same right with reference to appear- v. Kovolosky, 92-498. 

SEC. 5266. Should find indictment. An indictment should be found 
when all the evidence, taken together, is such as in the judgment of the 
grand jury, if unexplained, would warrant a conviction by the trial jury; 
otherwise it should not. [C. '73, § 4283; R., § 4637.] 

SEC. 5267. Proceedings secret. Every member of the grand jury 
must keep secret the proceedings of that body and the testimony given before 
it, except as provided in the next section; nor shall any grand juror or 
officer of the court disclose the fact that an indictment for a felony has been 
found against a person not in custody or under bail, otherwise than by pre
senting the same in court or issuing or executing process thereon, until such 
person has been arrested. A violation of this section is a misdemeanor. 
10.73, § 4284; R., § 4638; C'51, § 2907.] 

This provision is general and without limit held not sufficient to affect the validity of the 
as to time. A grand juror is not allowed to indictment: State v. Kimball, 29-267. 
make affidavit for the purpose of showing It is not a violation of the provisions of 
that an indictment was not found by the this section for grand jurors to make affi-
concurrence of twelve jurors: State v. Gibbs, davit as to matters taking place in the grand 
39-318,322. Andsee State v. Meicherter, 46-88. jury room which would be a ground for set-

The fact that a bailiff was present in the ting aside the indictment: State v. Will, 65 N. 
grand jury room during their proceedings, W., 1010. 
though not when the> final vote was taken, 

SEC. 5268. Exception. A member of the grand jury may be required 
by the court to disclose the testimony of a witness examined before it for 
the purpose of ascertaining whether it is consistent with that given by him 
before the court, or to disclose the same upon a charge of perjury against 
the witness. [C.73, § 4285; R., § 4639; C. '51, § 2908.] 

This may be done for the purpose of im- them to testify without being advised as to 
peaching a witness who testified before the his privilege or that his statements may be 
grand jury: State v. Hayden, 45-11. used in evidence, admissible against defend-

This prov ision does not have the effect of ant on the trial of a case: State v. Clifford, 86-
making statements before the grand jury by 550. 
a person accused of a crime, who is called by 

SEC. 5269. Jurors not to be questioned. No grand juror shall be 
questioned for anything he may say or any vote he may give in the grand 
jury relative to a matter legally pending before it, except for perjury of 
which he may have been guilty in making an accusation, or in giving testi
mony to his fellow jurors. [C. 73, § 4286; R., § 4640; C. '51, § 2909.] 

SEC. 5270. When witness refuses to testify. When a witness under 
examination before the grand jury refuses to testify or to answer a question 
put to him, it shall proceed with the witness into open court, and the fore
man shall then distinctly state to the court the question and the refusal of 
the witness, and if upon hearing the witness the court shall decide that he 
is bound to testify or answer the question propounded, he shall inquire of 
the witness if he persists in his refusal, and, if he does, shall proceed with 
him as in cases of similar refusal in open court. [C. 73, § 4287; R., § 4641.] 
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Where the witness is brought before the may nevertheless direct the witness to re-
court and the court decides that he need not turn to the grand jury for further examina-
answer the questions propounded to him it tion: State v. Lewis, 65 N. W., 295. 

SEC. 5271. Failure to obey subpœna. If a witness fails to attend 
before the grand jury in obedience to a subpoena issued for that purpose 
and duly served, the court shall, upon the applicatipn of the county attorney 
or foreman of the grand jury, coerce the attendance of the witness by attach
ment, and may punish his disobedience as in the case of a witness failing to 
attend on the trial. [C. '73, § 4288; R., § 4642.] , 

SEC. 6272. Minutes of preliminary examination. All papers and 
other matters of evidence relating to the arrest and preliminary examination 
of the charge against défendants who have been held to answer, returned to 
the court by magistrates, shall be laid before the grand jury, and shall be 
competent evidence upon which an indictment may be found, and the grand 
jury need not have before it for examination any witness who was examined 
before the committing magistrate, and whose evidence is returned by such 
magistrate in the minutes, unless requested by the county attorney. If an 
indictment was found in whole or in part upon the minutes of evidence taken 
before a committing magistrate, the clerk of the grand jury shall write out 
a brief minute of the substance of such evidence, and the same shall be 
returned to the court with the indictment. If, upon investigation, the grand 
jury refuses to find an indictment, it shall return all of said papers to the 
court, with an indorsement thereon, signed by the foreman, to the effect 
that the charge is dismissed, and thereupon the court must order the dis
charge of the defendant from custody if in jail, and the exoneration of bail 
if bail be given, unless the court, upon good cause shown, direct that the 
charge should again be submitted to the grand jury, in which case the 
defendant may be continued in custody, or on bail, until the next term of 
court. [18 G. A., ch. 130, § 3; C'73, § 4289; R., § 4643.] 

"Where an indictment is found by a grand Although the minutes of the evidence 
jury upon the minutes of the testimony be- given before a committing magistrate are not 
fore the magistrate the names of the wit- certified to by him, as required by ? 5227. yet 
nesses examined before the magistrate may where an indictment is found upon such min-
be indorsed on the back of the indictment, utes, and a minute thereof is returned by the 
and they may then be examined for the grand jury as here provided, it will be pre-
prosecution without their having testified be- sumed that they ascertained by satisfactory 
fore the grand jury: State v. Hodman, 62-456. and competent evidence, before taking ac-

Minutes of evidence taken before a com- tion, that the minutes were a true record of 
mitting magistrate may be used by the grand the evidence given before the magistrate; 
jury and returned with the indictment, and and the absence of such certificate is not 
the witnesses may be called on the trial with- ground for objecting to a witness, a minute 
out having been personally examined by the of whose evidence is thus returned with the 
grand jury or notice having been given un- indictment: State v. Kepper, 65-745. 
der the provisions of \ 5373 State v. Beal, 62 See g? 5227, 5228 and 5254 and notes. 
N . W . Î 657. 

SEC. 5273. Dismissal of charge. Such dismissal of the charge does 
liot prevent the same from being submitted to a grand jury as often as the 
court may direct; but without such direction it cannot be again submitted. 
[C'73, §4290;R, §4644.] 

After the dismissal of a charge, and with- fendant for such charge on their own motion: 
out re-submission thereof to the grand jury, State v. Collis, 73-542. 
they may find an indictment against the de-

CHAPTER 15. 

OP THE FINDING AND PRESENTATION OF INDICTMENT. 

SECTION 5274. How found—indorsement. An indictment cannot 
be found without the concurrence of four grand jurors when the grand 
jury is composed of five members, and of five when it is composed of seven 
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members. Every indictment must be indorsed "a true bill," and the 
indorsement signed by the foreman of the grand jury. [21 G. A., ch. 42, § 4; 
C'73, § 4291; R., § 4645; C 5 1 , § 2910.] 

Concurrence of grand jurors: Under the in by twelve grand jurors: State v. Gribbs, 
section of the Code of '73, held, that while 39-318; State v. Meivherter, 46-88. 
the panel should contain fifteen jurors, and After an indictment has been presented 
be kept full if any were discharged, yet the and become a matter of record, it is not corn-
statute did not require that all be present at petent for the grand jurors who found it to 
the finding of an indictment; and if any were testify that they did not vote to find the bill, 
absent by reason of a challenge having been or how they voted, or what they intended to 
interposed and sustained as to them at the find. Therefore, held, that where the indict-
instance of a defendant held to answer, pro- ment charged acts constituting murder in the 
vided twelve concurred in finding the indict- first degree, it was not competent to present 
ment, it would be good (g 5246 and notes): affidavits of the grand jurors showing that 
State v. Ostrander, 18-435. And see notes to they had refused to find an indictment for 
I 5240 murder and intended to charge only man-

Record conclusive: Where the record slaughter, even though, in the introductory 
shows that an indictment was found by a full part of the indictment, the crime was named 
grand jury> the fact that such grand jury as manslaughter: State v. Davis, 41-311. 
was composed of less than the required num- Indorsement b y foreman: An indorse-
ber of jurors cannot be shown by evidence ment of the name of the foreman giving the 
aliunde: Sail v. State, 4 G. Gr., 73. initials of his Christian name instead of his 

Objection on account of irregularity in full name, held sufficient: State v. Groonie, 
the finding of an indictment is waived by 10-308. 
pleading and submitting without objection The requirement that the foreman's name 
to the verdict: Marriman v. State, 2 G. Gr.j be subscribed to the indorsement of " a true 
270. - bill " is merely directory, and if it otherwise 

I t is not necessary that the record, on ap- appear that the indictment was properly re
peal, state that the indictment was found by turned by the grand jury, the absence of the 
a legal grand jury, nor that it contain their proper indorsement by the foreman cannot 
names. The indorsement of the indictment be taken advantage of after conviction: Wau-
by the foreman as a true bill is conclusive kon-chaio-neek-katc v. United States, Mor., 332. 
evidence that it was duly found and con- The fact that it does not appear that the 
curred in by a sufficient number of the grand indictment is indorsed 1-a true b i l l " and 
jury: Ibid. marked filed by the clerk cannot be raised 

Affidavits of grand jurors are not com- for the first time on appeal: Hughes v. State, 
petent for the purpose of proving that an 4-554. 
indictment duly returned was not concurred 

SEC. 6276. Private prosecutor. When an indictment is found at the 
instance of a private prosecutor, the following must be added to the indorse
ment required by the preceding section, "found at the instance of" (here 
state the name of the person) and, in such case, if the prosecution fails, the 
court trying the cause may tax the costs against him, if satisfied from all 
the circumstances that the prosecution was malicious or without probable 
cause. [C.73, § 4292; R., § 4646.] 

The court has the authority to tax costs 
to the prosecutor, and it will be presumed 
that such authority is correctly exercised, in 
the absence of a showing to the contrary: 
State ». Donned, 11-452. 

A party considering himself aggrieved 
by the action of the court must have the evi
dence on which the court acted presented to 
the supreme court on appeal in order to se
cure a review of such action: Ibid. 

The mere failure of a private prosecutor 
to appear and prosecute a defendant put un
der bonds to keep the peace, as contemplated 
in H 5114 and 5115, will not warrant a judg
ment against such prosecutor for costs: «State 
i: Holliday, 22-397. 

The requirement of the indorsement of 

SEC. 5276. Names of witnesses indorsed. When an indictment is 
found, the names of all witnesses on whose evidence it is found must be 
indorsed thereon before it is presented in the court, and must be, with the 
minutes of the evidence of such witnesses, presented to the court by the 
foreman in the presence of the grand jury, and all of the same marked 
filed by the clerk, as provided in the chapter relating to the duties of the 

! 5275-5276 

the name of the private prosecutor at whose 
instance the indictment is found is directory 
only, and for the purpose of enabling the 
court to tax the costs against such prosecutor 
in case the prosecution fails. The require
ment of i 4932, that a prosecution for adul
tery shall be commenced only on complaint 
of the husband or wife of the offending 
party, does not render it necessary that the 
name of such husband or wife be indorsed 
on the indictment as prosecutor: (State v. 
Brims, 68-416. 

As to taxation of costs by a justice of the 
peace against a prosecuting witness and on 
appeal, see 8 5238 and notes, and § 5606 and 
notes. 
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gi-and jury, and shall remain in his o 
4; C .73 , §§ 4293-4; R., §§ 4647-8: C '5 

Indorsing names of witnesses: The ob
jection that the names of witnesses examined 
before the grand jury are not indorsed on 
the indictment should be raised in the trial 
court or it will be regarded as waived: Har-
rimun v. State, 2 G. Gr., 270. 

Names of witnesses before the grand jury 
who do not give any material testimony, and 
the minutes of whose testimony are not re
turned, need not be indorsed on the indict
ment: State v. Little, 42-51. 

Affidavits cannot be received to show that 
witnesses whose names are not indorsed,-and 
minutes of whose evidence are not returned, 
were examined before the grand jury: Ibid: 

The name of the witness, the minutes of 
whose testimony before a commiting magis
trate have been presented to the grand jury, 
and by them returned with the indictment, 
may be indorsed on the indictment, and the 
witness may be called on the trial without 
having been examined before the grand jury: 
¡átate, v. Beal, 62 N. W., 657. 

Failure to indorse the name of such wit
ness on the indictment is a ground for setting 
aside the indictment under \ 5319,but not for 
objection to testimony of the witness: Ibid. 

I t is not necessary to indorse on the in
dictment the names of witnesses who testify 
before the grand jury, but whose evidence 
did not in any respect contribute to the find
ing of the indictment: State v. Miller, 64 N. 
W., 288. 

The minutes of the evidence returned 
with the indictment and duly filed are the 
test and standard by which to determine 
whether the names of all the witnesses ex
amined by the grand jury are indorsed on 
the indictment, and the affidavits of grand 
jurors or others cannot be received to show 
that witnesses were examined whose names 
are not indorsed: Ibid. 

It is not error in the court to permit, upon 
motion of the prosecuting attorney, an in
dorsement to be made on the back of the in
dictment of the name of a witness who has 
been before the grand jury: State v. Robin
son, 47-489. 

The fact that the witness' name was in
dorsed on the indictment, and what appeared 
to be minutes of his testimony attached there
to, will not entitle the prosecution to intro
duce him on the trial under the provisions of 
{j 5373, unless he was actually examined as a 
witness before the grand jury: State v. Por
ter, 74-623. 

Where the names of witnesses who ap
peared before the committing magistrate, 
and the minutes of whose evidence were read 
before the grand jury and by them returned 
with the indictment, are indorsed on the in
dictment, the prosecution is entitled to ex
amine such witnesses: State v. Cook, 92-483. 

Failure of the state to produce all the wit
nesses that testified before the grand jury is 
not a wrong nor a presumption of wrong. 
The state is not required to produce all such 
witnesses at the trial of the case: State v. 
Dillon, 74-653. 

See as a record. [18 G. A., ch. 130, § 
L, §§ 2913-14.] 

As to what is a sufficient indorsement of 
witnesses' names, so as to entitle the prose
cution to call them upon the trial, see \ 5373 
and notes. 

Returning minutes of testimony: The 
minutes need not be attached to, or made a 
part of, the indictment, and a mere failure to 
file the same should not deprive the state of 
its evidence: State v. Fostlewait, 14-446. 

It is sufficient that they be returned into 
court and filed with the clerk: State v. Hamil
ton, 42-655. 

That they are handed to the clerk and de
posited with him sufficiently constitutes a 
filing: State v. Guisenhause, 20-227. 

That the minutes include testimony taken 
in other cases does not necessarily invalidate 
them: Ibid. 

The minutes, when returned, become a 
part of the record and cannot be impeached 
by affidavit: State v. Little, 42-51. 

Affidavits of grand jurors as to what took 
place in the grand jury room are admissible 
for the purpose of showing ground for setting 
aside the indictment: State v. Will, 65 N.W., 
1010. 

Evidence taken before the grand jury, 
minutes of which are not returned with, the 
indictment, does not become of record in the 
case even though preserved by the grand 
jury: State v. Leicis, 65 N.W., 295. 

Failure of the clerk to file the minutes of 
testimony returned by the grand jury cannot 
be raised by demurrer to the indictment: 
State v. Briggs, 68-416. 

If the minutes of testimony are returned 
by the grand jury with the indictment and 
placed by the clerk in his office, and remain 
there as a part of the record, this is a suffi
cient filing within the requirement of the 
statute, although it would be better practice 
for the clerk to indorse such minutes as filed: 
Ibid. 

The minutes of the testimony thus re
turned by the grand jury cannot be intro
duced as independent evidence on the trial. 
If it is sought by them to impeach a witness, 
the foundation for such impeachment must 
be laid in the usual way: State v. Ostrander, 
18-435. 

Nor are such minutes admissible to im
peach a witness on the trial by showing a 
conflict between his evidence and that ap
pearing to have been given by him before 
the grand jury: State v. Hayden, 45-11. 

The fact that the minutes of the evidence 
returned by the grand jury do not support 
the indictment is not ground for quashing 
it or setting it aside: State v. Harris, 36-268. 

Documentary evidence or evidence iden
tifying it need not be set out or noticed in 
the minutes: State v. Mullcnhoff, 74-271. 

Where an indictment is found on the min
utes of evidence taken before a committing 
magistrate, the names of the witnesses whose 
testimony is thus preserved and considered 
by the grand jury may be indorsed on the 
indictment: State v. Wise, 83-596. 

Although the minutes of the evidence 
taken before the committing magistrate are 
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not certifled to as required by statute in such 
cases, yet if the grand jury act upon such 
minutes and return with the indictment a 
memorandum of the testimony thus submit
ted to them, it will be presumed that they 
had before them sufficient evidence that the 
minutes on which they acted were true min
utes of the evidence before the magistrate, 
and the witnesses whose evidence is thus re
turned and whose names are properly in
dorsed upon the indictment cannot be exclud
ed from testifying on the trial: State v. Kep-
per, 65-745. 

Minutes of evidence given before the 
grand jury are to be taken by its clerk: See 
g 5256. 

Failure to indorse names of witnesses on 
indictment, and failure to return the minutes 
of evidence therewith, are grounds for set
ting aside the indictment: See § 5319, If 2, and 
notes. 

An objection that the name of the witness 
is not indorsed on the indictment may be a 
ground of motion to set aside the indictment, 
but it is no reason for excluding the evidence 
where the witness'was examined before the 
grand jury and the minutes of his evidence 
were returned: Stale v. Slonj, 76-262. 

Witnesses whose names are not so in
dorsed, and minutes of whose evidence are 
not so returned, cannot bo called by the pros
ecution except upon notice thereof having 
been previously given to the defendant: See 
I 5806 and notes. 

The witnesses examined before the grand 
jury, and the minutes of whose testimony are 
returned with the indictment, may be exam
ined on other questions of fact in the case 
than those stated in the minutes of testimony 
returned: State v. Harlan, 67 N.W., 381. 

Presentation to the court: The require
ment that the indictment must be presented, 
etc., is directory only, and a failure of the 
clerk to make the indorsement on the indict
ment will not invalidate the proceedings (ex
plaining State v. Glover, 3 G. Gr., 249): State 
v. Axt, 6-511: State v. Sliepard, 10-126. 

In the absence of an affirmative showing 
to the contrary it will be presumed that 
the requirements of the statute as to the pres
entation were complied with: State v. Mcliv-
tire, 59-267. 

Where defendant moved to strike the in
dictment from the files because it had been 
altered by erasure and insertion of other 
words, held, that the affidavits introduced 
disproved the defendant's allegation: State 
v. Hughes, 58-165. 

The provisions of this section do not mod
ify those of \ 5350 which direct the clerk, 
when a change of venue is granted, to trans
mit the indictment and minutes to the county 
to which the case is sent: State v. McOuire, 
87-142. 

Indorsement by the clerk: No record of 
the filing of the indictment, other than the 
indorsement of the clerk on the indictment 
itself, need be made, at least not until after 

the arrest of the accused: Wwcklege v. State 
1-167; Herring v. State, 1-205. 

It is not essential that the indorsement 
on the indictment should recite that it was 
presented by the foreman, in the presence of 
the grand jury,to the court: State v.Jolly,1-15. 

A mistake in the indorsement on the in
dictment as to the county in which it was 
filed, held not a fatal error, where it ap
peared that it was presented and filed in the 
proper county: State v. Smouse, 50-43. 

Indorsements in particular cases held to 
be in substantial compliance with the pro
visions of the statute as to presenting and 
filing: Dixon v. State, 4 G. Gr., 381; Wrocklege 
v. State, 1-167. 

The court should be named in the in
dorsement, although a failure to do so will 
not be fatal: State v. Jolly, 7-15. 

The indorsement by the clerk on the back 
of the indictment should show the date of 
the filing, but the fact that such indictment 
is blank as to the date of presentation to the 
court is immaterial: State v. McOuire, 87-142. 

Failure of the clerk to file the indict
ment will not invalidate the proceedings: 
State v. River», 58-102. 

The fact that it does not appear that the 
indictment was marked filed by the clerk 
cannot be raised for the first time on appeal: 
Hughes v. State, 4-554. 

And see notes to preceding section. 
Substitution of lost indictment: If the 

indictment is lost or abstracted after the ar
raignment of defendant, the court may, upon 
motion, substitute a copy and proceed upon 
the record thus made, the same as upon the 
original indictment: Slate v. Rivers, 58-102, 
State v. Stevisgier, 61-623. 

Where, an indictment being lost, a second 
one was returned for the same offense, which 
being held defective, and the original being 
found, a trial was had under the first indict
ment, held, that such proceedings were proper 
and could not be dismissed on the ground of 
another indictment pending: Reddanv. State, 
4 G. Gr., 137. 

A copy of a lost indictment when substi
tuted for the original is in effect the original 
and is to be so treated, and it is immaterial 
that the jury are sworn to try the case upon 
the indictment as returned by the grand jury 
and not upon the copy substituted therefor: 
State v. Shank, 79-47. 

In a particular case, held, that it did not 
appear with sufficient certainty that a pro
posed substitute for a lost indictment was a 
substantial copy thereof and that it was not 
error to refuse to allow such substitution: 
State v. Thomas, 66 N. W., 743. 

Where in the commencement of the in 
dictment the time of the commission of the 
offense was by mistake given as of a date 
subsequent to the finding of the indictment, 
but the date was correctly stated in the body 
of the indictment, held, that it was not error 
for the court on motion to correct such cleri
cal mistake: Stale v. Brooks, 85-366. 

SEC. 5277. Minutes of evidence. Such minutes of evidence shall 
not be open for the inspection of any person except the judge of the court, 
the county attorney or his assistant or clerk, the defendant and his counsel, 
or the assistant or clerk of such counsel. The clerk of the court must, 
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within two days after demand made, furnish the defendant or his counsel a 
copy thereof without charge, or permit the defendant's counsel, or the clerk of 
such counsel, to take a copy. [18 G. A., ch. 130, § 4; C. 73, § 4293; R., § 
4647; C'51, § 2913.] 

SEC. 6278. Minutes used on resubmission. "When an indictment is 
held insufficient, and an oxyder is made to resubmit the case to the same or 
another grand jury, or where the grand jury has ignored a bill and the same 
has been ordered back to the same or another grand jury for further investi
gation, it shall be unnecessary to summon the witnesses again before such 
jury in such cases, but the minutes of the testimony returned with the defect
ive indictment or ignored bill or information shall be detached and returned 
to the grand jury, and thereupon, without more, such grand jury may find a 
bill and attach said minutes of the evidence thereto, and return said indict
ment therewith into court in the usual manner, and may in either case take 
additional testimony. [18 G. A., ch. 130, § 5.] 

Where an indictment is set aside and the 
case recommitted to the same grand jury, 
there is no objection to their considering the 
evidence of witnesses who have already been 
before them without calling them the second 
time: State v. Clapper, 59-79. 

When a case is sent back to the same 
grand jury, the prisoner should be allowed 
to challenge the members of such grand jury 
on the ground of having formed ana expressed 
an opinion by the finding of the first indict
ment: State v. Osborne, 61-330. 

CHAPTER 16. 

OF THE INDICTMENT. 

SECTION 5279. Defined. An indictment is an accusation in writing, 
found and presented by a grand jury legally impaneled and sworn to the 
court in which it is impaneled, charging that a person therein named has 
done some act, or been guilty of some omission, which by law is a public 
offense, punishable on indictment. [C. '73, § 4295; R., § 4649; C'51, § 2915.] 

SEC. 6280. What must contain. The indictment must contain: 
1. The title of the action, giving the name of the court to which it is 

presented, and the names of the parties; 
2. A statement of the facts constituting the offense in ordinary and con

cise language, without repetition, and in such manner as to enable a person 
of common understanding to know what is intended. [C. '73, § 4296; R., § 
4650.] 

I t is sufficient to charge an offense in the 
language of the statute when that shows the 
material facts constituting it: State v. Whalen, 
68N.W..554. 

An indictment describing the offense in 
the language of the statute will be sufficient 
without naming it; but naming the offense 
without stating the facts constituting it will 
not be sufficient. If the facts are properly 
stated, a wrong name will not vitiate the in
dictment, but will be mere surplusage: State 
v. Sluvw, 35-575; Slate v. Davis, 41-311. 

The facts constituting a public offense 
must be charged in the indictment, and when 
a statute creating such offense describes it 
in general terms, constituting a legal con
clusion, the indictment must specifically de
scribe the offense so as to bring it within the 
legal conclusion: State o. Brandt, 41-593, 607. 

An indictment cannot be aided by intend
ment, or an omission supplied by construc
tion. The facts necessary to constitute the 
offense must be in the manner indicated set 
out and averred: State v. Potter, 28-554. 

Section applied: State v. Jamison, 74-602. 

See, further, notes to the next two sec
tions and U 5288-5290. 

The offense charged in the indictment is 
determined by the statement of facts in the 
indictment, and not by the designation given 
to the offense in the caption: State v. Wvatt. 
76-328. 

As to sufficiency of the averments of an 
indictment for obtaining property by false 
pretenses, see State v. Cadwell, 79-473. 

An indictment for assault with intent to 
commit great bodily injury, held not suffi
cient where the charge was an assault with 
a deadly weapon and the infliction of great 
bodily injury, it not being directly alleged 
that the assault was with such intent: State 
v. Clark, 80-517. 

In an indictment for resisting an officer 
who has a person under arrest, it is not nec
essary to state the name of the person under 
arrest: State v. Garrett, 80-589. 

It is immaterial that the caption of the 
indictment names the offense as burglary, 
while the charging party shows the offense 
of breaking into a store building in the night
time: State v. Gillett, 92-527. 
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SEC. 6281. Form. It shall be substantially in the following form: 
District court of the county of 
T H E STATE OF IOWA, ) 

vs. ]• 
A B j 

The grand jury of the county of , in the name of the state of 
Iowa, accuses A B of the crime of (here insert the name of the 
offense if it have one, such as treason, manslaughter, robbery, larceny, or 
the like, or if it have no general name, then a brief general description of 
it as given by law, such as "mingling poison with food, with intent to kill 
a human being, ") committed as follows: 

The said A B , on the day of A. D , in the 
county aforesaid (here insert the act or omission constituting the offense). 

County attorney of county. 
[C. 73, §4297; R.» § 4651.] 
Formal par ts : The expressions "State of pro tern.," etc., held sufficient: Wrocklege v. 

Iowa" and "The State of Iowa" are essen- State, 1-167. 
tially the same: Harriman v. State, 2 G. Gr., The signature of a prosecuting attorney 
270. to the indictment is not essential. There-

An indictment in which the presentment fore the fact that it is signed by one as 
is " in behalf of the state of Iowa " i s good, county attorney, who should not properly 
although the expression " In the name and have signed it, is immaterial: State v. Kovol-
by the authority of the state of Iowa" i s a osky, 92-498. 
more appropriate style. I t need not be ex- Venue: An indictment for larceny corre-
pressed in each proceeding in the conduct of sponding to the form given in this section, 
a prosecution that i t is made " i n the name charging the offense as committed " i n the 
and by the authority," etc.: Wrocklege v. county aforesaid," held sufficiently specific 
State, 1-167. as to the venue of the crime: State v. Lillard, 

An indictment improperly naming the 59-479. 
court, or failing to state the term thereof, is So an indictment in this form sufficiently 
not subject to demurrer on that ground: charges that the offense was committed in 
State v. Schill, 27-263. Iowa: State v. Windstrand, 37-110. 

A mistake in the name of the state, or in Conclusion: In an indictment under a 
the spelling of the name of the county, will statute it is not necessary in the conclusion 
not vitiate the indictment. These facts are to refer specifically to the statute under 
not such as to prejudice the substantial which the indictment is found: Zwmhoffv, 
rights of the defendant: State v. Gurlock, 14- State, 4 G. Gr., 526. 
444. The formal ending of an indictment, ' ' and 

The fact that on the face of the indict- so the jurors, etc., do say that the said," etc., 
ment there is no title to the action, in is but a legal conclusion, and will not cure 
accordance with the form given in this sec- any defect in the charging part of the in-
tion, where the body of the indictment sets dictment: State v. Parsons, 54-405. 
forth the names of the parties, does not con- A mistake in the conclusion of the in
stitute a valid objection thereto on motion dictment in reciting the name of the person 
or demurrer: State v. Mclntire, 59-264; State injured, such name being correctly given in 
v. Mclntire, 59-267. the body of the indictment, held immaterial: 

I t is not essential that the indictment be State v. McCunniff, 70-217. 
signed by the district attorney: Statev.Buby, The name of the offense charged need 
61-86; State v. Wilmoth, 63-380. not be stated: See notes to preceding section. 

An indictment signed A. B., "Pros. Atty. Further, see notes to next section, and to 
U 5288-5290. 

S E C 5282. Direct and certain. The indictment must be direct and 
certain as regards: 

1. The party charged; 
2. The offense charged; 
3. The particular circumstances of the offense charged, when they are 

necessary to constitute a complete offense. [C. 73, § 4298; R., § 4652.] 
The par ty charged: An indictment The offense; particular circumstances: 

against "a man in Turner Hall whose name Only such facts need be stated in the indict-
to the grand jurors is unknown," held insuf- ment as are required to be proved on the 
ficient: Geiger v. State, 5-484. trial: Nash v. State, 2 G. Gr., 286, 294. 

An allegation that defendant did the act In a prosecution under g 4840 for loaning 
constituting the offense will support a con- public money, held, that an indictment stat-
viction on evidence that such act was done ing that defendant "loaned" a certain sum 
by defendant through an authorized agent: of money "without authority of law," etc., 
State v. Cadwell, 79-432 was too general and should have stated the 
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person to whom the money was loaned. So, 
also, in another count charging the conver
sion, etc., of public money, held, that the 
manner of conversion should have been spec
ified: Slate v. Brandt, 41-593, 609, 611. 

The facts constituting an offense must be 
stated in the indictment in language direct 
and certain as to the circumstances which 
are necessary to show a crime punishable by 
law. Omissions cannot be supplied by con
struction: State v. Porter, 28-554; State v.Chi
cago, B. & P. B. Co., 63-508. 

Where the acts charged are such that 
they are lawful under certain circumstances, 
it is not sufficient to allege that they were 
unlawfully done, but the existence of the 
facts showing the acts to be unlawful must 
be set out in the indictment: State v. Chi
cago, B. & P. B. Co., 63-508. 

The act of keeping liquors for sale, and the 
selling contrary to law, each constitutes a 
nuisance by statute, but the particular cir
cumstances in this respect must be charged 
in the indictment, and if not charged cannot 
be proven; Stale v. Tierney, 74-237. 

An indictment charging an assault with 
a deadly weapon with intent to strike and 
bruise, etc., and the infliction upon prose-

SEC. 5283. Defendant's name. When a defendant is indicted by a 
fictitious or erroneous name, and in any subsequent stage of the proceedings, 
before execution, his true name is discovered, an entry shall be made in the 
record of the proceedings of his true name, referring to the fact of his being 
indicted by the name mentioned in the indictment, and the subsequent pro
ceedings shall be in the true name substantially as follows: 

THE STATE OF IOWA, j 
vs. > 

A B , indicted by the name of C D J 
[C'73, § 4299; R., § 4653.] 

SEC. 5284. Must charge but one offense. The indictment must 
charge but one offense, but it may be charged in different forms to meet the 
testimony, and if it may have been committed in different modes and by 
different means, may allege the modes and means in the alternative. Except 
in case of compound offenses, where in the same transaction more than one 
offense has been committed, the indictment may charge the several offenses 
and the defendant may be convicted of any offense included therein. [C. 
73, g 4300; R., § 4654; C'51, § 2917. J 

cutor of great bodily injury, does not suffi
ciently charge an assault with intent to com
mit great bodily injury: State v. Clark, 80-517. 

Needless particularity: Where a person 
or thing necessary to be mentioned in the 
indictment is described with unnecessary 
particularity, all the circumstances of the 
description must be proved: State v. New-
land, 7-242; State v. Hesner, 55-494. 

So held where the kind of liquor sold was 
specified in an indictment for illegal sale: 
State v. Hesner, 55-494. 

Therefore, under an indictment for pass
ing counterfeit bills on a certain bank, Mid, 
that the existence of such bank must be es
tablished, although by statutory provision 
the name of the bank need not have been 
charged: State v. Newland, 7-242. 

Where the place is stated in the indict
ment as a matter of local description and not 
of venue, it is necessary to prove it as laid 
although it need not have been stated: iSíaíe 
v. Crogan, 8-523. 

But on the same point the supreme court 
was equally divided in iStaie v. Verden, 24-126. 

See, further, notes to U 5280 and 5288-
5290. 

Duplicity; charging distinct crimes: 
Although this section prohibits the charging 
Of more than one offense in the same indict
ment, yet where two counts of the indict
ment charged two distinct offenses, one com
mitted in the county where the indictment 
was found and the other in another county, 
held, that the latter count was mere surplus
age and did not render the indictment bad: 
State v. Smouse, 50-43. 

The same rule is applicable in case of an 
information: State v. Smouse, 49-634. 

If there are different methods of commit
ting one offense such different methods may 
be charged conjunctively in the indictment: 
State v. Kowolski, 65 N.W., 306. 

Where several acts are defined in one sec
tion of the statute disjunctively as constitut
ing a crime they may be charged in the in
dictment conjunctively without making the 
indictment vulnerable to objection on the 
ground of duplicity: State v. Phipps, 64 N. W., 

411: State v. Lewis, 65 N. W., 295; State v. 
Feuerhaken, 65 N.W., 299. 

It is proper in different counts to charge 
the same offense in different forms: State v. 
Potts, 78-656. 

An indictment charging a conspiracy to 
rob and steal does not necessarily charge 
more than one offense. The fact that the 
conspiracy, if consummated, would involve 
several distinct felonies would not render 
the indictment for the conspiracy bad for 
duplicity: (State ». Sterling, 34-443; State v. 
Kennedy, 63-197. 

Where the indictment charges a con
spiracy to commit a crime and also the com
mission of the overt act, it appearing that it 
was not intended to charge nor put defendant 
on trial for any other crime than that of con
spiracy, the indictment will not be consid
ered objectionable: State v. Ormiston, 66-143. 

But where the indictment charged other 
crimes outside of the conspiracy and not 
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merely the overt act, lield, that it was fatally 
defective: State v. Kennedy, 63-197. 

The statement in an indictment for con
spiracy of the overt act will not constitute 
duplicity, such statement not being for the 
purpose of putting the defendant on trial 
for such act: State v. Grant, 86-216. 

An indictment charging an assault and 
battery does not charge two offenses. Every 
battery includes an assault: State v. Two-
good, 7-252. 

Nor does an indictment charging assault 
and battery with intent to commit great 
bodily injury charge more than one offense: 
Cokely v. State, 4-477. 

Charging threats to kill two persons does 
not render the indictment objectionable as 
charging two offenses, the threat being the 
gist of the offense: State v. O'Mally, 48-501. 

Where a party is found guilty upon one 
of several counts of an indictment, the legal 
inference will be that he was acquitted 
upon the others: State v. Severson, 79-750. 

The offenses under I 4942 of enticing a 
female to a house of ill fame, and of know
ingly concealing such female for the purpose 
of prostitution, constitute distinct offenses, 
which cannot be charged in the same indict
ment, although committed by the same per
son in connection with the same female: 
State v. Terrill, 76-149. 

Where one count of an indictment charged 
the crime of murder by an attempt to pro
duce an abortion with some instrument to the 
grand jurors unknown, and the second count 
charged that the crime had been committed 
by administering certain drugs to the grand 
jurors unknown, held, that there was but one 
crime charged and the indictment was not 
bad for duplicity: State v. Baldwin, 79-714. 

An indictment which charged the keep
ing of a house of ill fame, resorted to for pur
poses of prostitution or lewdness, held to 
charge but one offense and not void for du
plicity: Stale v. Toombs, 79-741. 

An indictment for trespass upon the land 
of another, committed by cutting and carry
ing away trees, w hich charged that the trees 
were cut and taken from different sections 
not contiguous, held to charge but one offense 
if the cutting was at a single time: State v. 
Paul, 81-596. 

And while the offense may consist in wil
fully cutting, or wilfully destroying, or wil
fully carrying away, under \ 4829, yet if the 
cutting and carrying away are one transac
tion, they constitute a single offense: Ibid. 

Where an indictment for setting fire to 
material with intent to burn a building also 
charged the actual burning of the building, 
lield, that the latter allegation was intended 
only to show the intent with which the act 
was done and did not constitute a charge of 
a distinct offense: State v. Hull, 83-112. 

The stealing' in one transaction of prop
erty of different owners constitutes but one 
offense of larceny: State v. Larson, 85-659. 

In cases of larceny and similar offenses, 
an indictment, in which the taking of several 
articles is charged in a single count, is not 
bad for duplicity: State v. Pierce, 77-245. 

I t is not improper to allege in the indict
ment for burglary the actual commission of 

the crime which the defendant is charged 
with having broken and entered with intern 
to commit, it not appearing from the indict
ment that there was any intention to secure 
the conviction of defendant for the crime 
thus committed subsequent to the breaking 
and entering: State v. Phipps, 64 N.W., 410. 

It does not render an indictment for rob
bery objectionable that it charges that de
fendant was armed with a dangerous weapon 
with intent, if resisted, to kill or maim his 
victim; the allegation as to being armed is 
proper to bring the case under the pro
visions of § 4754. The allegations as to the 
intent may be treated as surplusage: State v. 
Callahan, 65 N.W., 150; State v. Osborne, 65 
N.W.,159. 

I t being made criminal to run a steam 
engine over a highway bridge without sup
plying additional planking, the offense is 
committed when the engine is thus run over 
one bridge, and to charge such running over 
two or more bridges is to charge more than 
one offense: State v. On; 89-613. 

Objection for duplicity, when raised: 
The court should, on application, allow the 
defendant to withdraw his plea of not guilty 
for the purpose of making objection to the 
indictment on the ground of duplicity. In
deed there would be no impropriety, it 
seems, in requiring an election to be made 
in such case, without the plea being with
drawn: State v. Abrahams, 6-117. 

And held, that where one of the counts 
was dismissed before the introduction of 
any evidence, and the plea of guilty entered 
as to the remaining count, the defect in the 
indictment was cured and the defendant 
properly convicted: State r. Buck, 59-382. 

Objection to the indictment on the ground 
of duplicity cannot be raised for the first 
time in the supreme court: State v. Henry, 
59-391; State v. Callahan, 65 N.W., 150. 

Separate counts: A defendant cannot be 
charged with two distinct offenses in a single 
count. In felony, if two or more distinct of
fenses are contained in the same indictment, 
though in different counts, it may be 
quashed or the prosecutor compelled to elect 
on which charge he will proceed; but such 
election will not be required to be made 
where several counts are introduced solely 
for the purpose of meeting evidence as it 
may transpire, the charges being substan
tially for the same offense: State v. McPher-
80)1, 9-53. 

After the jury has returned a verdict of 
guilty on one count and not guilty on others; 
and a motion for arrest of judgment and 
a new trial, based, among other things, 
upon this alleged misjoinder of offenses, has 
been overruled, and there is nothing to 
show on appeal that the several counts re
late to separate transactions, the objection 
on that ground will not be sustained: Ibid. 

Where one indictment consists of two 
portions, each constituting a full and com
plete charge of an offense different from 
that stated in the other, it may be consid
ered as containing two counts, although the 
two portions are not designated as such: 
State v. Dow, 73-587. 

In charging the same offense in different 
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forms the pleader is not compelled to use 
alternative forms of expression: Stale v. Wat-
mus, 13-489. 

An indictment charging the same trans
action in different forms in separate counts 
is not objectionable for duplicity: átate v. 
Brannon, 50-372; State v. House, 55-466. 

Dismissal of one count of the indictment 
•where two or more counts are properly 
joined, as here authorized, does not elimi
nate such count from the ind.'ctment, and if 
the date of the transaction referred to in 
the different counts is therein stated such 
statement will be sufficient under g 5290, 
although not made in the count on which 
defendant is put on trial: State v. Gaston, 65 
N.W., 415. 

Where it is charged in one count for mur
der that the offense was committed with a 
certain knife, and in another that it was com
mitted with a certain sharp instrument, to 
the grand jury unknown, it is not necessary 
that the counts be charged in the alternative, 
it being clear from the language that but 
one offense is sought to be charged: State v. 
Dillon, 74-653. 

Requiring prosecution to elect: Where 
an indictment is not otherwise assailed for 
charging distinct crimes, the prosecutor 
ought to be required to elect upon which 
charge he will proceed: Slate v. Fidment, 35-
541. 

Different violations of ordinances: It 
may be provided in an ordinance that any 
number of violations may be included in one 
prosecution: Bldora v. Burlingame, 62-32. 

Continuing offenses: In an indictment for 
retailing intoxicating liquors by the dram, 
any number of acts may be charged without 
constituting duplicity, the offense being a 
continuing one: Zumlwffv. State, 4 G. Gr., 526. 

Under an ordinance making each separate 
unlawful sale of intoxicating liquor an of
fense, lwld, that an information charging the 
sale of liquor to persons unknown was not 
bad for duplicity, as it, in effect, charged one 
sale to several persons jointly: State v. King, 
37-462. 

While the offense of keeping intoxicating 
liquors for sale is a continuing one and any 
number of acts may be charged in the in
dictment therefor without rendering it open 
to objection, yet if the charge is of keeping 
the liquors in two distinct places the indict
ment is bad for duplicity: State v. Chapman, 
62 N.W., 659. 

Various acts constituting same offense: 
Where a statute contains several things in 
the alternative, an indictment charging all 
of them will not be considered as charging 
more than one offense: State v. Coaster, 10-
453; State v. Myers, 10-448. 

So an indictment charging the uttering, 
passing and tendering, etc., of a counterfeit 
bill, under \ 4858, charges but one offense: 
State v. Barrett, 8-536. 

And so held in case of an indictment for a 
nuisance, charging the commission of all the 
acts of illegally selling intoxicating liquors, 
keeping the same for sale, etc., etc., within 
the terms of U 2384, 5080: State v. Bean, 44-
648; State v. Spurbeck, 44-667; Stole v. Wine-
brenner, 67-230. 

The prosecution in such cases will not be 
required to support and cover all the alterna
tive charges with its proof, but only so much 
as will show that the offense was committed 
in some of the ways specified: State v. Cooster, 
10-453. 

Under ? 4941, providing a punishmentfor 
letting a house, knowing that the lessee in
tends to use it for improper purposes, and 
knowingly permitting the lessee to use it for 
such purposes, an indictment charging both 
the letting and the knowingly permitting 
the prohibited use is not improper: State v. 
Abrahams, 6-117. 

Under g 4822, providing a punishment for 
maliciously injuring and defacing a building, 
held, that an indictment charging defendant 
with maliciously injuring and defacing a 
dwelling was not objectionable for duplicity: 
State v. Hockenberry, 11-269. 

Under ? 4818, providing for the punish
ment of any person who shall maliciously kill, 
maim or disfigure an animal, held, that an in
dictment charging that defendant did mali
ciously maim and disfigure an animal was 
not objectionable: State v. Harris, 11-414. 

Under a statute prohibiting the keeping 
for sale or the selling of intoxicating liquors, 
Mid, that an indictment charging both did 
not charge distinct offenses: State v. Becker, 
20-438. 

Under a statute making it a nuisance to 
manufacture, sell, or keep with intent to sell, 
intoxicating liquors contrary to law, either 
or all of such acts may without duplicity be 
charged in the same indictment: State v. 
Baughman, 20-497. 

Compound offenses: When the same act 
or transaction at the same point of time con
stitutes two or more offenses, it is a compouud 
offense, and the different crimes thus com
mitted may be charged in the same indict
ment under this section; but the two offenses, 
of breaking and entering with intent to com
mit larceny, and the crime of larceny alone, 
cannot be so committed by the same act as 
to constitute such compound offense: State u. 
Bldley, 48-370; State v. Bhodes, 48-702. 

In such a case, the crime of breaking and 
entering with unlawful intent is completely 
consummated before the larceny is commit
ted: State v. Bidley, 48-370. 

Burglary is not a compound offense in
cluding larceny, and an indictment charging 
both burglary and larceny is improper, as 
charging two offenses: State o. McFarland, 
49-99. 

Where an indictment charges breaking 
and entering with felonious intent, and steal
ing, the charge of stealing may be regarded 
as surplusage; and if the case is tried as upon 
the indictment for the breaking and enter
ing, a conviction thereunder will not be er
roneous on the ground of duplicity. I t is 
otherwise where, under such indictment, the 
defendant is convicted of larceny: State o. 
Shaffer, 59-290. 

An indictment charging that defendant 
feloniously broke and entered a store, with 
intent, etc., and that he stole, carried away, 
etc., held not objectionable as charging two 
offenses, the charge as to stealing, etc., beinj,-
merely surplusage: Slate v. Hoyden, 45-11. 
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The offense of larceny in the nighttime 
from a dwelling-house, and that of larceny 
from a dwelling-house in the daytime, are 
not different offenses from that of larceny, 
but differ from it only in the circumstances 
affecting the degree of punishment, and they 
may be charged in the same indictment: 
/State v. Elshum, 70-531. 

An indictment charging in one count for
gery, and in a second the uttering of the 
forged instrument, charges two offenses, and 
is bad. (Overruling ¡State v. Nichols, 38-
110): State v. McCormuck, 58-585. 

Rape, committed by a man upon a woman 
who is related to him within the degrees 
prohibited by g 4936, does not constitute in
cest, and an indictment charging both of
fenses is bad for duplicity: State v. Thomas, 
53-214. 

Distinct acts of adultery, committed with 
different persons, could not be charged in 
the same indictment, but where different 
acts of the same person were charged, held, 
that as any such criminal act, committed 
within the period of limitations, could be 

proven under an indictment charging but 
one act of adultery, the allegation that adul
tery with the person named was committed 
on divers other days might be rejected as 
surplusage, and the indictment was not ob
jectionable for duplicity: State v. Brigys, 
68-416. 

See. further, as to surplusage in indict
ments, g 5290, 1[ 4. 

Conviction for included offense: A de
fendant put on trial for an indictable offense 
may be convicted of an offense necessarily 
included therein, although the latter be of 
such character that it is not indictable, but 
only triable on information. And such con
viction is not in violation of the provisions 
of art I. § 11, of the constitution: State v. 
Jan-is, 21-44: State v. Shepard, 10-126. 

Under the provisions of g| 5406, 5407, a 
defendant may be convicted of a lower de
gree of the crime charged in the indict
ment, or of any offense necessarily included 
therein: See notes to these sections. 

As to reasonable doubt as to the degree 
of the offense, see § 5377 and notes. 

SEC. 5285. Time. The precise time at which the offense was commit
ted need not be stated in the indictment, but it is sufficient if it allege that 
it was committed at any time prior to the time of the finding thereof, except 
where the time is a material ingredient of the offense. [C.'73, § 4301; R., 
§ 4655.] 

Time, when not material: That the alle
gation as to the time of commission of the 
offense does not bring it within the statu
tory period of limitation is not a ground of 
demurrer to the indictment: State v.Hussey, 
7-409; State v. Ghvome, 10-308; Statev.Deitrick, 
51-467. 

It is sufficient if the offense be shown to 
have been committed at any time within the 
period of the statute of limitations: State v. 
Moove, 78-494. 

I t is not material that the time at which 
the offense is alleged to have been commit
ted should be so charged as to bring it 
within the statutory period of limitation for 
the prosecution of the offense. The precise 
time need only be stated in indictments 
for acts which were only made criminal at 
some particular time: State v. Deilrick, 51-
467. 

The time alleged in the indictment need 
not be proved as laid. Therefore, lield, that 
under an indictment for illegal sale of intox
icating liquors, the selling at another time 
than that claimed in the indictment would 
support a convicton: State v. Curhy, 33-359. 

Where defendant was charged under sev
eral counts with distinct offenses of selling 
intoxicating liquors on different days speci
fied, held, that it was not error to refuse to 
charge the jury that, to find him guilty as 
charged in each count, they must find that 
he sold to the person and at the time therein 
charged: State v. Mailing, 11-239. 

In a prosecution for the violation of the 
intoxicating liquor law time is not a material 
ingredient, and the precise time need not be 
stated. Defendant may be convicted for any 
offense of that description committed within 
the period of limitation: State v. Wambold, 
72-468. 

Where the prosecution introduced evi
dence that the crime was committed at the 
particular time alleged in the indictment, 
and defendant's evidence was to the effect 
that he was not at the place where the of
fense was alleged to have been committed 
within three or four days of such time, held, 
that the jury were properly instructed that 
they might convict if they found the crime 
was committed on another day than that 
charged, and within the time prescribed by 
the statute of limitations for the prosecution 
of the crime: State v. Bell, 49-440. 

Where an indictment charges that the of
fense was committed on a day certain, the 
prosecution may still prove the commission 
of the offense at a time prior to the day 
named and within the period of limitation: 
State v. Kirkpatrkk, 63-554; State v. Johnson, 
69-623. 

The prosecution may prove the commis
sion of the offense at any time prior to the 
finding of the indictment and within the 
period of limitation: State v. Waterman, 87-
255. 

Where the indictment fixes a time within 
which a nuisance was maintained, evidence 
of the maintenance of the nuisance during a 
period prior to the time named, but within 
the statutory limitation is admissible: State 
v. Arnold, 67 N.W., 252. 

Where the statute with reference to pun
ishment for crime is changed, it is not neces
sary to show in the indictment whether the 
offense was committed prior or subsequent 
to such change: State v. Beylets, 74-499. 

It is not necessary to prove when an of
fense was committed if time is not a material 
ingredient of it. But the court should in
struct the jury with reference to the neces
sity of its commission within the period of 
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limitation. A special plea of the statute of 
limitations is not necessary to raise such ob
jection: State v. Wlialen, 68 N.W., 554. 

Proof that the criminal intercourse in 
«ase of having carnal knowledge of an im
becile female was at a different time than 
the day fixed in the indictment does not con
stitute a variance: ¡Stale v. Enright, 90-520. 

Videlicet: Where time is immaterial, if 
alleged under a videlicet, it need not be 
proved, and a repugnance between the alle
gations under the videlicet and other portions 
of the indictment will not vitiate it. If time 
is material, even though it be alleged under 
the videlicet, it is conclusive and traversable, 
and if repugnant to the premises will vitiate 
the indictment: State v. Freeman, 8-428. 

Continuing' offenses: An indictment 
charging a nuisance as committed "on or 
about " a day specified is sufficient as to time: 
Cokely v. State, 4-477. 

In an indictment for a continuing offense, 
such as keeping a nuisance, no particular day 
need be alleged, but the doing of the prohib
ited act may be laid with a continuando. If 
so alleged, the trial will prevent another 
prosecution for the act charged at any time 
previous to the finding of the indictment: 
Our House v. State, 4 G. Gr., 172. 

While the proof of the commission of an 
offense is not usually limited to the specified 
time or date charged in the indictment, yet 
where in two indictments for the crime of 
nuisance in keeping a place for the illegal 
sale of intoxicating liquors the time was so 
charged that it appeared that one offense 

law fixing the penalty for such offense, and 
that the other was committed subsequently to 
such time, held, that an acquittal under the 
latter indictment would not bar a prosecution 
under the former: State v. Webber, 76-686. 
was committed prior to the amendment of the 

Time material: While the time is not 
material, yet where the offense of selling in
toxicating liquors on a certain day was al
leged and defendant pleaded guilty, held, 
that the time thus specified would determine 
the law under which the court was author
ized to act, the law as to method of trial hav
ing been changed previously to the time al
leged for the commission of the offense: State 
v. Bollet, 6-535. 

While the allegation of the day upon 
which the offense was committed is not 
usually material, yet if, in an indictment for 
perjury, it is alleged that the oath was ad
ministered by a certain person as an officer 
before the date when, by law, he became en
titled to enter upon the discharge of the 
duties of his office, the time will be deemed 
material and the indictment bad: State v. 
Phippen, 62-54. 

Where the evidence tends to show the 
commission of the crime at different times so 
that it appears that the evidence relates to 
different acts, the state should be required 
at the close of its evidence to elect as to 
which act it will rely upon for conviction: 
State v. Hurd, 70 N. W., 613. 

See, further, § 5289, If 4. 
As to limitation of prosecution for crime, 

see \\ 5163-5168 and notes. 

SEC. 6286. Name of person injured. When an offense involves the 
commission of or an attempt to commit an injury to person or property, and 
is described in other respects with sufficient certainty to identify the act, 
an erroneous allegation as to the name of the person injured or attempted 
to be injured is not material. [C. 73, § 4302; K., § 4656.] 

Name of person injured: Under the pro
visions of this section neither the name of 
the party injured, as used in the indictment, 
nor a name having the same sound, need 
necessarily be proved: State v. Emeigh, 18-
122. 

And held that an indictment, under g 4837, 
ior stealing from the person certain proper
ty, in which the property was charged to be 
that of the party from whose person it was 
stolen, while the proof showed it to belong 
to him and another jointly, was sufficient: 
State v. Cunningham, 21-433. 

Where, in an indictment for resisting an 
officer, the name of the officer was misstated, 
Meld, that an erroneous allegation respecting 
the name of the person injured was not ma
terial, and a variance was not fatal: State v. 
Flynn, 42-164. 

Where an indictment for robbery incor
rectly stated the name of the person alleged 
to have been robbed, held, that a conviction 
of defendant thereunder was not improper: 
State v. Can; 43-418. 

In an indictment for the illegal sale of in
toxicating liquors it is not necessary to set 
out the names of the persons to whom the 
liquor was sold: State v. Becker, 20^38. 

Under an Information charging sales of 
Intoxicating liquors to persons unknown, 

1S7 

held, that proof of a sale to one person did 
not constitute a variance: State v. King, 37-
462. 

A misnomer of the person assaulted will 
not render an indictment for. assault with 
intent to kill fatally defective, it appearing 
that defendant was in no way prejudiced by 
such mistake: Slate v. Crawford, 66-318. 

Misnomer of the deceased in an indict
ment for homicide will not be fatal: State 
v. Windahl, 64 N.W., 420. 

Where, in an indictment for embezzle
ment, the name of the corporation whose 
property was alleged to be embezzled was 
erroneously stated, by reason of using the 
word " ra i l road" therein in place of railway, 
held, that such slight error was immaterial: 
State v. Ooode, 68-593. 

A mistake in stating in the conclusion of 
the indictment the name of the person in
jured, held not material, his name being cor
rectly stated in the charging part: State v. 
McCunniff, 70-217. 

An erroneous allegation as to the owner
ship of the building in burglary is not ma
terial when the crime is in other respects 
described with sufficient certainty: State v. 
Emmons, 72-265. 

Idem sonans: Where the orthography of 
an indictment composes a name which by the 
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ordinary rules of pronunciation produces a 
different sound from the true one, the two 
names will not be considered equivalent: 
Donnel v. United States, Mor., 141. 

Variance as to name: In an indictment 
for bigamy charging the second marriage to 
have been with "Jane Jaco," while the 
proof showed the name of the person to have 
been " Jane Frances Jaco," held, that there 
was no variance: State v. Williams, 20-98. 

The offense of injuring and defacing a 
building was charged as committed with 
reference to a building known as " National 
Hall " in a certain town. Held, that this 
sufficiently described the offense so that if 
the ownership of the building was erro
neously stated to be in a corporation the 
variance was not fatal: /State v. Sernotan, 
85-57. 

Where the ownership was charged as 
being in certain persons as receivers of a 
certain railroad, held, that a mistake in the 

name of one of the receivers was immaterial: 
/State v. Hall, 66 N. W., 725. 

Where the name of the owner of a build
ing broken into is given while the proof 
shows that such person is in possession and 
occupancy thereof while the title is in an
other, such evidence will not constitute a 
variance: /State v. Lee, 64 N. W., 284. 

Variance between the allegation and proof 
as to the ownership and occupancy of the 
building under an indictment for breaking 
and entering is not material, the building 
being otherwise described with sufficient 
certainty: /State v. Porter, 66 N. W., 745. 

The description of a store in an indict
ment for breaking and entering a store 
building as the ' 'Grange store, " held sufficient, 
it appearing that the building was usually 
known by this name and therefore that the 
defendant could not have suffered any prej
udice for lack of a more definite description: 
/State v. Jelinek, 64 N. W., 259. 

SEC. 5287. Construction. The words used in an indictment must be 
construed in their usual acceptation in common language, except words and 
phrases defined by law, which are to be construed according to their legal 
meaning. [C.73, § 4303; R., § 4657.] 

In a prosecution for seduction, an indict
ment charging the seduction of "Mary E. 
Starner, being then and there an unmarried 
female of previously chaste character, ' ' held 

SEC. 5288. Words of statute. Words used in a statute to define a pub
lic offense need not be strictly pursued in an indictment, but other words 
conveying the same meaning may be used. [C'73, § 4304; R., § 4658; C.'51, 
§ 2919.] 

sufficient to indicate that the charge had 
reference to the seduction of a woman: /State 
v. Hemm, 82-609. 

Following statutory definition: An in
dictment under a statute is sufficient if it 
follows the language of the statute: /State v. 
Seamons, 1 G. Gr., 418; /State v. Chambers, 2 
G. Gr., 308; Bomp v. State, 3 G. Gr., 276; State 
v. Brewer, 53-735; /State v. Toombs, 79-741. 

If the indictment charges the crime sub
stantially in the words of the statute, or in 
language equivalent thereto, it is sufficient: 
Buckley v. State, 2 G. Gr., 162; Munson v. 
State, 4 G. Gr., 483. 

An indictment under^'a statute is suffi
cient if it substantianlly embodies the lan
gage employed by the statute: /State v. Blair, 
92-28. 

An information in the language of the 
statute, so far as is necessary to constitute 
the offense, is sufficient: /State v. Snow, 81-642. 

Where the statute uses descriptive lan
guage to define a public offense, that lan
guage must be followed or words of the same 
meaning must be used: Fonts v. State, 4 G. 
Gr.. 500. 

While it is not necessary that the indict
ment should follow the very language of the 
statute, it should charge the facts and cir-
stances constituting the offense in substan
tial compliance with the statute: Beddan v. 
State, 4 G. Gr., 137! 4 ; 

If the statute contains evident tautology, 
or terms some of which necessarily include 
the others, it is not essential that all be used. 
It is sufficient if the indictment fully describe 
the offense: United States v. Lapoint, Mor.,146. 

The substance of the statutory definition 
must be contained in the indictment: United 
States v Dickey, Mor., 412. 

The words used must have the same sub
stantial meaning and import as those used in 
the statute, and the material facts which con
stitute the offense must be stated with such a 
degree of certainty and in such a manner as. 
to enable a person of common understanding 
to know what was intended and the court ta 
pronounce judgment upon a conviction ac
cording to the law of the case: /State v. Alien, 
32-491. 

Therefore, where an illegal sale of liquor-
was charged, held, that the name of the per
son to whom the sale was made should have 
been stated, although the statute simply pro
vided for the punishment of any person sell
ing or giving liquor " t o another person:" 
Ibid. 

Ordinary language, if a person of good un
derstanding may know thereby what is in
tended, is sufficient: /State v. Stanley, 33-626. 

The facts constituting a public offense 
must be charged in the indictment, and when 
a statute creating such offense describes it in 
general terms constituting a legal conclu
sion, the indictment must specifically de
scribe the offense so as to bring it within the 
legal conclusion: /State v. Brandt, 41-593,607. 

As to whether, in a prosecution of a public 
officer for loaning public money, an indict
ment stating that defendant " loaned " a cer
tain sum of money "without authority of 
law," etc., was too general, and should have 
stated the person to whom the money was 
loaned, the court was equally divided: Ibid., 
609, 617. 

An indictment following the statute, and 
using the language there employed in defin— 
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ing the offense of unlawfully exposing a 
child with intent to abandon it, held suffi
cient: State v. Smith, 46-670. 

Where an offense is created by statute, it 
is sufficient to charge it in the words of the 
statute, unless the words used are such that 
they do not necessarily charge the offense. 
Therefore, held, that an indictment charging 
that defendant did "seduce and carnally 
know and debauch" was sufficient, without 
charging the means employed in the seduc
tion: State v. Curran, 51-112. 

Language in a particular case held suffi
ciently equivalent to that used in the stat
ute in describing the offense of misconduct 
in office by public officers: State v. Conlee, 
25-237. 

See, further, notes to next section. 
Exception or proviso: It is only neces

sary to negative an exception when it occurs 
in the same clause of the act which creates 
the offense: Bomp v. State, 3 G. Gr., 276. 

I t is only necessary that the indictment 
should negative exceptions made in the en
acting clause. Matters of exception con
tained in a subsequent act need not be neg
atived, but must be pleaded and proven by 
defendant if relied on as a defense: State v. 
Beneke, 9-203. 

An exception in the purview of an act 
must be negatived in pleading, but a pro
viso need not, though found in the same sec
tion, if it is not referred to in and engrafted 
upon the enacting clause: State v. Stapp, 
29-551. 

SEC. 5289. What indictment must show. The indictment is suffi
cient if it can be understood therefrom: 

1. That it was found by a grand jury of the county impaneled in the 
court having authority to receive it, though the name of the court is not 
actually stated; 

2. That the defendant is named, or if his true name is unknown to the 
grand jury, such fact is stated, and that he is described by a fictitious name; 

3. That the offense is triable within the jurisdiction of the court; 
4. That the offense was committed prior to the time of the finding of the 

indictment; 
5. That the act or omission charged as the offense is stated in ordinary 

and concise language, with such certainty and in such manner as to enable 
a person of common understanding to know what is intended, and the court 
to pronounce judgment according to law upon a conviction; 

6. That, when material, the name of the person injured or attempted to 
be injured be set forth when known to the grand jury, or, if not. known, 
that it be so stated in the indictment. [C. 73, § 4305; R., § 4659; C. '51, § 2916.] 

Therefore under a former statutory pro
vision that the prohibition of the sale of in
toxicating liquors should not apply to wine 
from fruit grown in the state, etc., held, that 
an indictment for illegal sale of liquor need 
not allege that it was not made from native 
fruit: Ibid.; State v. Curley, 33-559; State v. 
Miller, 53-84. 

Where a criminal offense is created by 
statute no presumption arises of an intention 
to render any person liable not clearly within 
the provisions of the statute. But if the 
statute is simply declarative of a common law 
offense, and limitations are annexed as to the 
persons to be prosecuted or the manner of 
prosecution, one claiming exemptions from 
its penalty must show himself clearly within 
its limitations: State v. Moth, 17-336. 

If provisos and exceptions are contained 
in distinct clauses, it is not necessary to state 
in the indictment that the defendant does 
not come within the exceptions or to nega
tive the provisos it contains: State v. Williams, 
20-98. 

Therefore, held, that an indictment for 
bigamy need not negative the absence of 
defendant's former husband or wife for the 
statutory period, etc., stated in a subsequent 
section of the statute as an exception: Ibid. 

The burden of proving an exemption 
under a proviso rests upon the party claim
ing it: Sayre v. Wheeler, 31-112. 

Section applied: State v. Waite, 70 N. W., 
596. 

Court and county: An indictment im
properly naming the court, or failing to state 
the term thereof, is not subject to demurrer 
on either ground: State v. Schill, 27-263. 

The indictment must show on its face that 
the offense which it charges is triable at the 
court to which it is returnable: State v. Ma-
han, 81-121. 

Therefore, when the indictment in a pros
ecution for adultery (§4932) shows that de
fendant was married at the time the prose
cution was commenced, it should allege that 
it was commenced on the complaint of the 
husband or wife: Ibid. 

Is is not necessary to negative an excep
tion made in a criminal statute, unless it adds 
a qualification to bring the case within it 

which but for the qualification would be 
without it: Ibid. 

A mistake in the name of the state, or in 
the spelling of the name of the county, will 
not vitiate the indictment: Slate v. Gurlocl; 
14-444. 

Where the county and state are named in 
the margin at the commencement of the in
dictment, and the county is referred to as 
1 ' said county, ' ' and the indictment avers that 
the grand jurors were duly selected, impan
eled and sworn, the indictment sufficiently 
shows that it was found by a legal grand 
jury: Zumhoff v. State, 4 G. Gr., 526. 

Where an indictment charged the keep
ing of a certain building as a nuisance on ;v 
certain date and on divers other days ami 
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times between that date and the finding of 
the indictment, and then stated that " the 
building is situated in Franklin county, 
Iowa, ' ' lield, that the indictment alleged with 
sufficient certainty that the offense was com
mitted in Franklin county: State v. Jacobs, 
75-241. 

Name of defendant: I t is only where the 
defendant's name cannot be discovered that 
the state is permitted to describe him by a 
fictitious name, with the statement that his 
name is unknown. The description of the 
defendant as " a man in Turner Hall whose 
name to the grand jury is unknown," held 
not sufficient: Geiger v. State, 5^84. 

Where defendant answers that he is in
dicted in his right name, he cannot, after 
trial, object that he is not properly named. 
So held where, in the same indictment, de
fendant was designated by different names: 
State v. White, 32-17. 

If misnomer is not taken advantage of on 
arraignment, it cannot afterward be raised, 
and will be waived: State v. Winstrand, 37-
110. 

Where the indictment named the defend
ant George M. Bowman, while George J. 
Bowman was arrested and put on trial, held, 
that the jury were properly directed to con
sider the guilt of the person on trial, al
though there was another person named 
George M. Bowman: State v. Bmmnan, 78-519. 

In a particular case, held, that the name 
of the person injured was sufficiently shown 
by the indictment: State o. Shinner, 76-147. 

As to giving true name on arraignment, 
see | i 5315-5317. 

Venue: In an indictment for retailing in
toxicating liquors by the dram, held, that it 
was sufficient to state the crime as commit
ted within the county, without specifying 
the particular premises or the city or town 
within which the act was done: Zumhoffv. 
State, 4 G. Gr., 526. 

In an indictment for the illegal sale of 
liquors it is not necessary to describe the 
specific location of the building where the 
sale was made: State v. Becker, 20-438. 

An indictment commencing " The grand 
jury of the county of Dubuque, in the name, 
etc., of the state of Iowa," charging the 
burglarious entering, etc., of a house "there 
situate," held to sufficiently lay the venue in 
Dubuque county: State v. Beid, 20-413. 

While it would be better practice to al
lege the venue by express averments in the 
body of the indictment, yet if the words used 
are such that by reference to the caption it 
can be understood that the crime was com
mitted within the jurisdiction of the court, 
the indictment is sufficient: State v. Salts, 
77-193. 

An indictment for larceny corresponding 
to the form contained in § 5281, charging the 
offense as committed " i n the county afore
said, ' ' held sufficiently specific as to the venue 
of the crime: State v. Lillard, 59-479. 

An indictment in the form specified by 
\ 5281 sufficiently charges the offense as hav
ing been committed in Iowa: State v. Win-
strand, 37-110. 

Under an indictment for bigamy, alleging 
that the void marriage was celebrated at a 

particular place, Jield, that a finding of such 
marriage anywhere within the same state 
would support the allegations of the indict
ment. The allegation as to the place of 
marriage not being essential as a jurisdic
tional matter, or as establishing the specific 
character of the offense, need not be proved 
as laid: State v. Nadal, 69-478. 

An indictment alleging- the commission 
of the offense at a time subsequent to the 
finding of the indictment is invalid. An in
dictment is not sufficient which states an im
possible time: State v. Smith, 88-178. 

Time: See \ 5285 and notes. 
Naming the offense: An indictment 

which sufficiently describes the offense 
charged will be good although the offense is 
not named therein: /State v. Hessenkamp, 17-
25; State v. Baldy, 17-39. 

An indictment properly describing the 
offense will be sufficient without naming it, 
but naming the offense without stating the 
facts constituting it will not be sufficient. If 
the facts are properly stated, a wrong name 
will not vitiate the indictment, but will be 
mere surplusage: State v. Shaic, 35-575; State 
v. Davis, 41-311. 

Under an indictment charging the com
mission of a crime defendant may be con
victed on proof of having aided or abetted in 
its commission, and evidence of a conspiracy 
to commit a crime in which defendant par
ticipated and which was carried out by the 
others is admissible: State o. Mtmchrath, 78-
268. 

Requisites; statement of facts: An in
dictment must state facts constituting an of
fense in language direct and certain as to the 
circumstances which are necessary to show a 
crime punishable bylaw. It cannot be aided 
nor its omissions supplied by construction: 
State v. Potter, 28-554; State v. Chicago, B. cf-
P. JR. Co., 63-508. 

Where the acts charged are such that they 
are lawful under certain circumstances, it is 
not sufficient to charge that they were un
lawfully done, but the existence of the fact» 
showing the acts to be unlawful must be al
leged: State v. Chicago, B. & P. B. Co., 63-
508. 

The facts constituting the offense must be 
charged in the indictment, and when the stat
ute defining such offense describes it in gen
eral terms, constituting a legal conclusion, 
the indictment must specifically describe the 
offense so as to bring it within the legal con
clusion: State v. Brandt, 41-593, 607. 

The offense charged in the indictment is 
determined by the statement of facts there
in, and not by the designation given to the 
offense in the caption: State v. Wyatt, 76-328. 

The conclusion of the indictment cannot be 
considered to help out the charging part 
where the latter is defective: State ». An-
drews, 84-88. 

Description of the offense: It is suffi
cient to describe the offense in such a man
ner as to enable a person of common under
standing to know what is intended and the 
court to pronounce judgment: State v. Hocken-
berry, 30-504; State v. Close, 35-570. 

The technical exactness of the common 
law as enforced in criminal prosecutions, 
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whereby many guilty persons escaped the 
just penalty due their crimes, and which 
justly became the reproach of that system 
of jurisprudence, has beenwisely superseded 
in this state by statutory provisions. State v. 
Tlwmpson, 19-299; State v. Johnson, 26-407. 

So, if the proof offered in support of the 
charge in an indictment is such as would not 
mislead a person of common understanding, 
it is competent: State v. Thompson, 19-299. 

Ordinary language is sufficient, if a per
son of common understanding may know 
therefrom what is intended: State v. Stanley, 
33-526. 

An indictment is sufficient which is in
telligible to a person of ordinary under
standing: Bayard v. Baker, 76-220. 

The technical exactness of the common 
law as to indictments is not required. I t is 
sufficient that the language used is such as 
to enable a person of common understanding 
to know what is intended: State v. Caffrey, 62 
N.W., 664. 

Matter of defense need not be negatived 
in the indictment: State v. Williams, 70-52. 

Only such facts need be stated in the in
dictment as are required to be proved on the 
trial: Nasli v. State, 2 G. Gr., 286,294. 

If the act is charged to have been against 
the statute it need not be charged to have 
been done unlawfully: 1 bid. 

In the case of a misdemeanor, where the 
facts related in the indictment appear to 
have been unlawful, it is not necessary to 
allege them to have been unlawfully done: 
Capt>8 v. State 4-502. 

In a prosecution for illegal voting, the 
indictment need not state the date of the 
general election at which the crime is alleged 
to have been committed, nor what officers 
were to be voted for at such election: State 
v. Minnick, 15-123. 

In charging a threat to kill, the fact may 
be stated without setting out the words used: 
State v. O'Molly, 48-501. 

An indictment for larceny of bank-bills, 
stating that their number and denominations 
are unknown, is sufficient: State v. Hoppe, 
39-468. 

A description of property in an indictment 
for larceny as "$180 in bank bills usually 
known and described as greenbacks," lield 
sufficient: State v. Hockenberry, 30-504. 

Where an information charged the illegal 
sale of beer, held, that the quantity sold was 
immaterial and need not be alleged: State v. 
King, 37-462. 

Under an indictment for illegal sale of in
toxicating liquors, lield that, the sum for 
which the illegal sale was made being im
material, uncertainty in stating such amount 
would not render the indictment bad: Clare 
v. State, 5-509. 

It is not necessary in an indictment for 
rape to charge that the act was feloniously 
done where it appears that the assault was 
unlawful and felonious and that the act was 
by force and against the will of the person 
injured: State v. Casford, 76-330. 

In an indictment for larceny, held, that it 
was not necessary to allege the act as feloni
ous, nor to use the words " then and there " 
in the averment of the ownership of the 
property, nor to charge an intent to convert 

the property to defendant's use and deprive 
the owner thereof: State v. Griffin, 79-568. 

Where the indictment charged embezzle
ment, alleging authority given to defendant 
as agent to sell certain property to a particu
lar person, held, that evidence showing a 
general authority to sell to any one did not 
constitute a variance, there being some ev
idence of the special authority as alleged in 
the indictment: State v. Foley, 81-36. 

It is not necessary in case of statutory 
exceptions for the indictment to show that 
the accused does not come within the pro
visions of the exception: State v. Conable, 
81-60. 

The use of the word ' ' felonious ' ' in charg
ing a crime is not essential. Therefore held, 
that under an indictment for rape there 
might be conviction for assault and battery 
or assault alone although the indictment for 
rape did not charge a felonious assault: State 
v. Hutchinson, 64 N.W., 610. 

In an indictment for receiving stolen 
goods it is not necessary to name the person 
of whom the goods were received: State v. 
Feuerhaken, 65 N.W., 299. 

A technical error or omission in setting 
out the facts necessary to constitute an of
fense does not render the proceeding under 
an indictment void: In re Èowe, 77 Fed., 161. 

In an indictment for adultery it is suffi
cient to charge that the name of the person 
with whom the act of adultery was committed 
was to the grand jury unknown, if that was 
the fact: State v. Fan, 90-534. 

Arabic figures: The use of Arabic figures 
in place of words in an indictment will not 
vitiate it: Winfield v. State, 3 G. Gr., 339. 

Numeral figures with the prefix A. D. are 
a sufficient statement of the year: State v. 
Seamons, 1 G. Gr., 418. 

Deadly weapons: Where an indictment 
charges an assault as committed with differ
ent weapons described as deadly, it is imma
terial whether it be proven that defendant 
used one or ail of such weapons: State v. Mc-
Clintock, 1 G. Gr., 392. 

Under a statute prescribing punishment 
for assault with a deadly weapon, held, that 
no other description of the weapon used was 
essential: State v. Seamons, 1 G. Gr., 418. 

See, further, notes to ?§ 5280-5288, inclu
sive. 

Description of property: Ordinary cer
tainty in the description of property involved 
is required. So held in a proceeding against 
a building as constituting a nuisance: Morris' 
Home o. State, 3 G. Gr., 513. 

An indictment for maintaining a nuisance 
which charged that defendant did unlawfully 
establish, keep, use and maintain a certain 
building and place in which he owned and 
kept intoxicating liquor with intent to sell 
and give the same away in violation of law, 
and did at the aforesaid times and places so 
unlawfully sell and give away such intoxi
cating liquor, held to sufficiently charge the 
keeping of the place where the forbidden 
acts were done: jSiaie v. Price, 75-243. 

An indictment for breaking into a store 
building, held sufficient to describe the build
ing as the "Grange store": State v. Jelinek; 
64 N. W., 259. 

Name of owner of property: An indict-



5290 
2 0 2 3 

INDICTMENT. Tit. XXV, Ch. 1(5. 

ment, under \ 4829. for trespass in cutting 
down trees and carrying away the timber, 
which fails to set out the name of the owner 
of the land on which the alleged trespass is 
committed, is properly demurrable: /State v. 
McConJeey, 20-574. 

The name of the owner of the building 
should be set out in an indictment charging 
the breaking and entering thereof with in
tent to commit a felony, under \ 4791. If the 
name of the owner is unknown it should be 
so stated: State v.Morrissey, 22-158. 

In an indictment, under § 4802, for mali
cious injury to a church building belonging 
to an unincorporated association, the own
ership of the property may be alleged as in 
the persons holding it in trust for such asso
ciation. The character of the title or inter
est of such persons need not be set out: State 
v. Brant, 14-180. 

Where the indictment stated only the 

initials instead of the full Christian name of 
a person in possession of a house in which 
the crime of burglary was alleged to have 
been committed, held, that the substantial 
rights of the defendant were not prejudiced 
by refusal of the court to charge that de
fendant was entitled to an acquittal: State v. 
Short, 54-392. 

Where the indictment charged the lar
ceny of goods from a railroad company, 
naming it, belonging to parties to the grand 
jurors unknown, held, that the indictment was 
sufflcient:iSíttíe i'. Mclntire, 59-264; State v. 
Mclntire, 59-267. 

It does not render an indictment defective 
that in describing a dwelling-house it de
scribes it as belonging to the estate of a 
person deceased: State v.Franks, 64-39. 

Section applied: State v. Eifert, 65 N.W., 
309; State v. Cai/wood, 65 N.W., 385; Slate v. 
Clark, 69N.W./257. 

S E C . 6290 . Immater ia l matters . No indictment is insufficient, nor 
can the trial, judgment or other proceedings thereon be affected, by reason 
of any of the following mat ters : 

1. Fo r the want of an allegation of the time or place of any material 
fact, when the time and place have been once stated; 

2. For the omission of any of the following allegations, namely, "Wi th 
force and arms, " " Contrary to the form of the statute, or of the s ta tu tes ," 
or "Against the peace and dignity of the s t a t e " ; 

3. For the omission to allege that the grand jury was impaneled, sworn 
or charged; 

4. For any surplusage or repugnant allegation, or for any repetition, 
when there is sufficient matter alleged to indicate clearly the offense and 
the person charged; 

5. For any other matter which was formerly deemed a defect or imper
fection, but which does not tend to prejudice the substantial r ights of the 
defendant upon the merits. [C. 73 , § 4306; E., § 4660; C '51 , § 2920.] 

Time and place: An indictment for a nui
sance committed by keeping a place for the 
sale of intoxicating liquors is good without 
averments describing- the locus of the offense. 
It might be necessary to describe the prop
erty particularly if an order of abatement is 
desired: State v. Waltz, 74-610. 

The particular street incumbered or ob
structed is not a material fact in a prosecu
tion for obstructing a highway: State v. Fin
ney, 68 N.W., 568. 

In an indictment for maintaining a nui
sance it is not necessary to specifically de
scribe the place: State v. Arnold, 67 N.W., 
252. 

Where the allegation and the proof as to 
the date of an instrument alleged to have 
been forged varied, but the variance was 
not such as could have misled defendant to 
his prejiidice. held, that the variance was 
immaterial: State r. Blanchard, 74-628. 

Where a year has been stated in one 
count a subsequent count not stating the 
year will not be defective on that ground al
though the charge under the prior count is 
dismissed and the prosecution elects to rely 
entirely on the subsequent count: State v. 
G?((.s/on,65N.W.,415. 

See, further. \ 5285 and notes as to alle
gations as to timo: and \ 5289 and notes as to 
allegations as to venue of the offense. 

Surplusage: Where a defective averment 
may, without detriment to the indictment, 
be wholly omitted, it may be considered as 
surplusage and disregarded. It is only an 
inconsistency in the material allegations 
that will vitiate the indictment: State v. 
Freeman, 8-428. 

An unessential portion of the indictment 
may be rejected as surplusage, if without it 
the allegations are sufficient to charge the 
offense: State v. Ormiston, 66-143. 

Where a portion of the indictment might 
have been omitted without vitiating it, such 
portion may be considered as surplusage, 
and its insertion will not render the indict
ment defective: State v. Ansalerne, 15-44. 

Where an information for illegal sale of 
liquors charged the selling and giving, lield, 
that although the giving was not punishable, 
the charge was sufficient, and the allegations 
as to the giving would be treated as void and 
not affecting the information: State v. Finan, 
10-19. 

Words in a particular case held to be sur
plusage: State v. Schilling, 14-455. 

Where an information charges two classes 
of nuisances, one of which is punishable un
der an ordinance under which the prosecu
tion is commenced, and the other is not thus 
punishable, the allegations as to the latter 
will be deemed surplusage, and will not ai-
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feet the charge of the offense which is with
in the jurisdiction of the court to punish 
upon the information: Eldora v. Burlingame, 
«2-32. 

Where, in an indictment for embezzling 
the funds of a corporation, it was alleged 
that defendant was over sixteen years of age, 
that fact not being material in case of em
bezzlement by the agent of a corporation, 
held, that the allegation was surplusage and 
might be disregarded: State v. Goode, 68-593. 

Where the facts charged constitute an of
fense, the giving of a wrong name thereto 
will not invalidate the indictment. The name 
will be considered surplusage: State v. ¡Shaw, 
35-575. 

Where the indictment will be sufficient 
without the defective averment contained 
therein, such averment may be disregarded. 
So held where there was an allegation of a 
possible date and in connection therewith the 
statement of an impossible date, due to a 
clerical error: Slate v. Brooks, 85-366. 

In a prosecution for adultery it was 
charged that the woman with whom defend
ant had sexual intercourse was over eighteen 
years of age, held, that this fact, being im
material, need not be proven as alleged: 
State v. Ban, 90-534. 

An information for the seizure of intoxi
cating liquors on the ground that they were 
to be sold in violation of law stated that they 
were " intended to be sold in violation of the 
provisions of chapter 6, Code of Iowa," there 
being many chapters of that number in said 
Code ; held, that the information was defective, 
and that although the allegation that the 
liquors were intended to be sold in violation 
of law would have been sufficient, the other 
portions of the indictment could not be re
jected as surplusage: State v. Thompson, 44-
39ft. 

As to duplicity in indictments, see % 5284 
and notes. 

SEC. 5291. Presumptions—judicial notice. Neither presumptions 
of law nor matters of which judicial notice is taken need be stated in an 
indictment. [C. 73, § 4307; R., § 4661; C. '51, § 2921.] 

Under an indictment for an assault with In a prosecution for illegal voting the in-
a deadly weapon, charging t'he assault was dictment need not state the date on which 
made by throwing an axe, held, that the court the general election was held, nor what offi-
would take judicial notice of the factthat an cers were to be voted for at such election: 
axe used in such a manner was a deadlj State v. Minnkk, 15-123. 
weapon, although such fact was not averred: 
iJollarhidev. United States, Mor., 233. 

SEC. 5292. Pleading judicial proceedings. In pleading a judgment 
or other determination of or proceeding before a court or officer of special 
jurisdiction, the facts conferring jurisdiction need not be stated in the 
indictment. It is sufficient to state that the judgment or determination was 
duly made, or the proceedings duly had, before such court or officer; but 
such jurisdictional facts must be established on the trial. [C. 73, §4308: 
R.,§4662; C.'51, § 2922.] 

SEC. 6293. Pleading private statute. In pleading a private statute 
or right derived therefrom, it is sufficient. to refer to the same by its title 
and the day of its approval, and the court must thereupon take judicial 
notice thereof. [C.73, § 4309; R., § 4663; C. '51, § 2923.] 

SEC. 5294. Indictment for libel. An indictment for a libel need not 
set forth any extrinsic facts for the purpose of showing the application to 
the party libeled of the defamatory matter upon which the indictment is 

As to description of the offense and nam
ing defendant, see notes to <* 5289. 

Statutory modifications: The constitu
tional provision requiring an indictment on 
which to put defendant on trial for a crime 
does not make it necessary that such indict
ment shall conform in every particular to 
the requirements of the common law, but 
such requirements may be modified by stat
ute: State v. Bevans, 37-178. 

But the leading requisites of an indict
ment at common law are not dispensed with 
by statute: State v. Callendine, 8-288. 

Defects not cured: The prosecuting attor
ney cannot, by making specifications after 
arraignment upon indictment, cure a defect 
therein consisting in a want of particularity 
as to the acts constituting the crime: United 
States v. Boss, Mor., 164. 

A mere clerical error which can be dis
covered and corrected by a casual reading of 
the indictment itself will not render it fatally 
defective: State v.Crawford, 66-318. 

Immaterial defects: In general, under 
the provisions of this section, the proceed
ings upon an indictment are not to be affect
ed by any defects therein not tending to the 
prejudice of the substantial rights of the de
fendant upon the merits: State v. Gurlock, 
14-444; State v. Emeigh, 18-122; State v. White, 
32-17. 

Charging the offense as committed in one 
county, and proving it to have been commit
ted in an adjoining county within five hun
dred yards of the boundary line, does not 
tend to prejudice the substantial rights of 
defendant on the merits: State v. Pugsley, 
75-742. 

Defects not tending to prejudice the suli-
stantial rights of the defendant upon the 
merits will not be considered: State v. Can-
ford, 76-330. 
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founded, but it is sufficient to state generally that the same was published 
concerning him, and the fact that it was so published must be established 
on the trial. [C. 73, § 4310; R., § 4664: C. '51, § 2924.] 

For similar provisions in regard to civil actions for libel, see \ 3887. 

SEC. 5295. Instrument destroyed or withheld. When an instru
ment which is the subject of an indictment has been destroyed or withheld 
by the act or procurement of the defendant, and the fact of such destruction 
or withholding is alleged in the indictment and established on the trial, the 
misdescription of the instrument is immaterial. [C. 73, § 4311; R., § 4665; 
C'51, § 2925.] 

SEC. 6296. Indictment for perjury. In an indictment for perjury or 
subornation of perjury, it is sufficient to set forth the substance of the con
troversy or matter in respect to which the offense was committed, and in 
what court or before whom the oath alleged to be false was taken, and that 
the court or person before whom it was taken had authority to administer 
the same, with proper allegations of the falsity of the matter on which the 
perjury is assigned; but the indictment need not set forth the pleadings, 
record or proceedings with which the oath is connected, nor the commission 
or the authority of the court or person before whom the perjury was com
mitted. [C.73, § 4312; R., § 4666; C'51, § 2926.J 

Substance of false testimony: An in- the case was within his jurisdiction: State v. 
dictment for false statement in a schedule Newton, 1 G. Gr, 160. 
sworn to in a proceeding in bankruptcy It is sufficient to charge in the indictment 
should state wherein such statement is false that defendant was duly sworn before a court 
and incorrect: United States v. Morgan, Mor., having authority, etc., without alleging that 
341. the oath was administered by any one: State 

In an indictment for perjury in testifying v. O'Hagan, 38-504. 
before a grand jury it is not necessary An indictment not averring that the court 
to allege that the party charged with the or person before whom the oath was taken 
offense under investigation was or was not had authority to administer the same, held 
guilty thereof in order to state the facts con- bad: State v. Nickerson, 46-447. 
stituting such offense: State v. Schill, 27-263. An indictment for perjury is bad which 

The materiality of the false testimony alleges that the oath was administered by 
must be shown by averment in the indict- one not clothed with authority to administer 
ment, but this may be done either by express it: State v. Phippen, 62-54. 
averment or by the statement of such facts Therefore where the indictment charged 
as show its materiality: State v. Cwnning- that the oath was administered by a certain 
ham, 66-94. person as an officer, but at a time which by 

In an indictment for perjury in making a law was prior to the time when he was au-
false return to the assessor under oath it thorized to enter upon the discharge of his 
must be averred, not only that certain prop- duties, held, that the indictment was demur-
erty was withheld from the statement, but rabie: Ibid. 
also that such property was accessible within It is sufficient in an indictment for per-
the township within which the assessor was jury to allege that the witness was sworn 
authorized to act: Ibid. before a court and proof of swearing before 

Jurisdiction and authority of court or an officer of court in the absence of the court 
officer: I t is necessary to aver the jurisdic- will sustain such an allegation: State v. Cay-
tion and authority of the officer before whom wood, 65 N.W., 385. 
the oath was taken to administer same, but Although the statute (g 393) does not ex-
this may be done by express averment that pressly authorize the administration of an 
the officer had such right, or by setting out oath by the court, yet the power of the court 
such facts as to make this judicially appear: to administer an oath in proper cases in pro-
1 bid. ceedings before it inheres in the court itself: 

In an indictment for perjury committed Ibid. 
before a justice of the peace, it is sufiicient Under an allegation of the administration 
to aver, in relation to jurisdiction, that it of the oath by the court it is competent 
was at a justice's court, held at the proper therefore to prove that it was administered 
time and place, in a cause there tried, and by the judge sitting as a court or by the 
that the justice had sufficient authority to clerk under the direction of the court: Ibid. 
administer an oath, without alleging that 

SEC. 5297. Conspiracy—overt act. In an indictment for conspiracy, 
where an overt act is required by law to constitute the offense, the defend
ant cannot be convicted unless one or more overt acts be expressly alleged 
therein. [0.73, § 4425; R., § 4790; C. '51, § 2996.] 

SEC. 5298. Intent to defraud. In any case where an intent to defraud 
is required to constitute the offense, it shall be sufficient to allege in the 
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indictment an intent to defraud, without naming the particular person or 
body corporate intended to be defrauded, and on the trial of such indictment 
it is sufficient if there appear to be an intent to defraud the United States or 
any state, county, city, township, body corporate, officer in his official 
capacity, copartnership or member thereof, or any particular person. [C. 
73, § 4313; R., § 4667; C.'51, § 2927.] 

The person intended to be defrauded, or I t is not necessary that an indictment for 
the extent or particulars of the fraud, need forgery allege the name of the person to 
not be stated: State v. Maxwell, 47-454. whom the instrument was uttered: State v. 

In an indictment for having in possession Hart, 67-142. 
counterfeit bank bills with intent to defraud, But in an indictment for the uttering of 
held not necessary to state the intent to de- counterfeit money the name of the person 
fraud any person or corporation: State v. Cal- injured must appear, if known, and if not 
lendine, 8-288; State v. Barrett, 8-536. known such fact must be stated: Buckley v. 

But if the name of the bank intended to State, 2 G. Or., 162. 
be defrauded is mentioned it must be proved Section applied: State v. Kidd, 89-54. 
as stated: State v. Newland, 7-242. 

SEC. 5299. Principal and accessory. The distinction between an 
accessory before the fact and a principal is abrogated, and all persons con
cerned in the commission of a public offense, whether they directly commit 
the act constituting the offense, or aid and abet its commission, though not 
present, must hereafter be indicted, tried and punished as principals. [C. '73, 
§ 4314; R., § 4668; C'51, § 2928.] 

Under this section all persons concerned 
in the commission of a public offense, in
cluding aiders and abettors, are guilty as 
principals: State v. Brcn.cn, 25^561; State v. 
Thornton, 26-79; State v. Stanley, 48-221. 

One who aids and abets is under this 
section in the same category with one who 
actually commits the offense: In re Howe, 77 
Fed., 161. 

Under an ordinary indictment charging 
the commission of a crime the defendant 
may be found guilty of aiding and abetting 
in such commission: State v. Hessian, 58-68; 
Bonsell v. United States, 1 G. Gr., I l l ; State v. 
Pugsley, 75-742. 

Two or more may be jointly indicted for 
a criminal act which is of such nature that 
it can actually be committed by but one per
son: State v. Comstock, 46-265. And under 
such indictment one who merely aided and 
abetted such offense can be convicted: State 
v. Munchrath, 78-268. 

Therefore, under an indictment charging 
several defendants with murder, held, that 
one of them might be convicted thereof upon 
proof of conspiracy in which he participated, 
carried out by others of the defendants, al
though he himself was not present when the 
crime was committed: Ibid. 

Where it appeared that defendant 
charged with murder had participated in a 
conspiracy for the whipping of deceased un
der such circumstances that it would have 
been unlawful, and that in the prosecution of 
such conspiracy deceased was shot by one of 
the conspirators, held, that defendant was 
properly convicted of manslaughter, he not 
being free from liability for the shooting by 
reason of the fact that the injury done was 
greater than that intended by the conspira
tors: Ibid. 

Whether an accessory after the fact is 
punishable as principal, qucere. But it is er
roneous to charge the jury in a prosecution 
for larceny that if the defendant planned, 
aided or abetted the commission of the lar

ceny, though not present at its commission, 
then he is equally guilty with the person 
who committed the larceny; or if after the 
commission of such act defendant aided, 
abetted or assisted the person committing the 
larceny to the disposition of the property se
cured thereby, then he will be guilty, inas
much as the assisting in disposing of the 
stolen property without the knowledge that 
it is stolen will not render the person guilty 
either as principal or as accessory: State v. 
Empey, 79-460. 

Where an indictment chai'ged the defend
ant with the crime of murder as principal 
and the evidence showed that he was guilty 
as accessory before the fact, lield, that there 
was no variance between the indictment and 
the testimony: State v. Baldwin, 79-714. 

Where one is put on trial as principal in 
a murder charged with actual participation 
in the acts done, and not merely as an acces
sory before the fact charged as principal, 
the fact that his co-defendant is convicted of 
the second degree only will not prevent his 
trial for the first degree: State v. Lee, 91-499. 

The effect of this provision is to make the 
offense of one who would have been at com
mon law an accessory before the fact, sub
stantive and so far independent that he may 
be indicted, tried and punished, and as a 
principal, without regard to the prosecution 
of a person who at common law would have 
been the principal. The guilt of a person 
who aids or abets the commission of a crime 
must be determined upon the facts which 
show the part he had in it and does not de
pend upon the degree of another's guilt: 
State v. Smith, 69 N. W., 269. 

Therefore, held, that although the princi
pal was guilty of assault with intent to com
mit murder, the accessory might be guilty 
of assault with intent to commit manslaugh
ter: Ibid. 

A different rule would prevail if the act 
done was the result of a conspiracy: 1 bid. 
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S E C . 5 3 0 0 . A c c e s s o r y after the fact. An accessory after the fact to 
the commission of a public offense may be indicted, tried and punished, 
though the principal be neither tried nor convicted. [C.'73, § 4315; R., § 
4669; C '51 , § 2929.] 

S E C . 5301. Compounding offense. A person may be indicted for hav
ing, with the knowledge of the commission of a public offense, taken money 
or property of another, or a gratui ty or reward, or engagement or promise 
therefor, upon agreement or understanding, express or implied, to compound 
or conceal t he offense, or to abstain from a prosecution therefor, or to with
hold any evidence thereof, though the person guilty of the original offense 
has not been indicted or tried. [C'73, § 4316; R., § 4670; C '51 , § 2930.] 

S E C . 5 3 0 2 . Ind ic tment for embezz lement . In an indictment for the 
embezzlement or fraudulent conversion of money, it shall be sufficient to 
allege the embezzlement or fraudulent conversion to have been of money 
generally, without designating its par t icular species; and proof that the 
defendant embezzled or fraudulently converted any money or bank note will 
be sufficient to support the averment, a l though the particular species be nof 
proved. [C '73 , § 4317; R., § 4671.] 

C H A P T E R 17. 

OF PROCESS UPON AN INDICTMENT. 

S E C T I O N 5 3 0 3 . Bench warrant . The process upon an indictment for 
the arrest of an individual shall be a warrant . [C. '73* § 4318; R., § 4672.] 

The issuance of a bench warrant is not In the absence of any showing of prejudice 
essential to give the court jurisdiction of the or the improper exercise of discretion, it is 
person of the defendant. If he appear and not error for a judge to send a prisoner to 
submit to the jurisdiction a warrant is un- the penitentiary for safe keeping to await 
necessary: State v. Bay, 50-520. his trial: State v. Porter, 34-131. 

S E C 5 3 0 4 . "Warrant ordered—bai l fixed. When an indictment is 
filed by the clerk of the court against a defendant not in custody nor under 
bail, or who has not deposited money instead of bail, the judge of the court 
shall make an order on the indictment, which shall be signed by him with 
his name of office, tha t a warrant issue for the arrest of the defendant, and, 
if the offense charged be bailable, fix the amount in which bail may be 
taken. [C '73 , §4319; R., §4673.] 

S E C . 5 3 0 5 . I ssuance of warrant . The clerk on the application of 
the county at torney shall at any time after the making of the order of 
the judge, whether the court be in session or not, issue a warrant into 
one or more counties. [C. '73, § 4320; R., § 4674.] 

S E C . 5 3 0 6 . F o r m in case of fe lony . A warrant , if the offense be a 
felony, shall be substantially in the following form: 

T H E S T A T E O F IOWA, Í 
County of j 
To any peace officer in the state: 

An indictment having been found in the district court of said county on 
the day of , A. D , (the day on which the indictment is 
marked filed by the clerk of the court) charging A. B. with the crime of 
(here designate the offense by the name, if it have one, or by a brief general 
description of it, substantially as in the indictment). 

You are hereby commanded to arrest the said A. B. and bring him before 
said court to answer said indictment, if the said court be then in session in 
said county, or if not then in session in said county, that you deliver him 
into the custody of the sheriff of said county. 
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Given under my hand and the seal of said court at my office in the county 
aforesaid, this day of ,A. D 

[Seal] Clerk. 
By order of the judge of the court. [C'73, § 4321; R., § 4675.] 

. SEC. 5307. In case of misdemeanor. If the offense be a misdemeanor, 
the warrant may be in a similar form, adding to the body thereof a direction 
substantially to the following effect: "Or, if the said A. B. require it, that 
you take him before a magistrate or the clerk of the district court in said 
county, or in the county in which you arrest him, that he may give bail to 
answer the said indictment," and the clerk must make an indorsement 
thereon to the following effect: "The defendant is to be admitted to bail 
in the sum of dollars " (the amount fixed by the judge and 
indorsed on the indictment). The warrant may be served in any county in 
the state. [C. '73, §§ 4322-4; R., §§ 4676-8; G'51, § 2935.] 

SEC. 5308. Proceedings as to bail. If the defendant, when arrested, 
is brought before a magistrate or the clerk of the district court of any 
county for the purpose of giving bail, the same proceedings must be had in 
all respects as if he had been arrested on a warrant of arrest issued by a 
magistrate on a preliminary information, as nearly as may be. [C. '73, § 
4325; R., § 4679.] 

SEC. 5309. Process against corporation. The process on an indict
ment against a corporation shall be a notice under the seal of the court, 
which shall be issued by the clerk, at any time after the filing of the indict
ment in his office, on the application of the county attorney, and shall sub
stantially notify the defendant of the finding of the indictment, of the nature 
of the offense charged, and that it must forthwith appear and answer the 
same; it may be served by any peace officer in any county in the state on any 
officer or agent of the defendant, by reading the same to him and leaving 
with him a copy thereof, and shall be returned to the clerk's office without 
delay, with proper return of its service, and from and after two days from 
the time of the making of such service the defendant shall be considered in 
court, and present to all proceedings had on the indictment. [C. '73, § 4326.] 

This section contemplates that there are that the corporation was liable under ? 2403 
some offenses for which corporations may be the same as a natural person would be for 
indicted and punished. It appears to be the penalty there provided for the illegal 
well settled that a corporation may be in- sale of intoxicating liquors, to be collected 
dieted and punished for a public nuisance, for the benefit of the school fund: Stewart v. 
such as obstruction of the public highway, Waterloo Turn Verein, 71-226. 
navigable streams, and the like; and held, 

CHAPTER 18. 
OF ARRAIGNMENT OF THE DEFENDANT. 

SECTION 5310. How soon—waived—corporation. As soon as prac
ticable after an indictment is found, the defendant must be arraigned 
thereon, unless he waive the same; but where a corporation is defendant, 
arraignment shall not be required. [C. '73, § 4327; R., § 4680; C. '51, § 2931.] 

Presumption: If the record is silent as pleading to an indictment is a waiver of ar
to the arraignment it will be presumed that raignment: State v. Winstrand, 37-110. 
defendant was duly arraigned, or waived In a prosecution for larceny where the 
arraignment: State v. Winstrand, 37-110. jury was called, impaneled and sworn and 

Where it does not appear from the record the opening arguments made for state before 
that defendant has been arraigned and has there had been an arraignment or plea en-
pleaded, or that he even appeared, the judg- tered, and defendant was afterwards ar
ment will be reversed on appeal: Powell v. raigned against his objection and asked time 
United States, Mor., 17. to plead, which was granted and the jury-

Waiver: Voluntarily appearing and discharged, held, that the objection to ar-
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raignment was not a waiver of the same by 
defendant: State v. Pierce, 77-245. 

While arraignment is essential yet it may 
be waived. Such waiver need not neces
sarily be formally made. There may be such 
acts on the part of defendant as in law should 
be held to amount to such a waiver: State v. 
Thompson, 64 N. W., 419. 

And where it clearly appears that by 
mutual understanding a time for the trial has 
been fixed and witnesses on both sides have 
been subpoenaed, such waiver sufficiently 
appears: Ibid. 

The fact that when the court's attention 
is called to the matter it orders an arraign
ment of defendant, without allowing him one 

day to plead as authorized by statute, d o o 
not disprove the sufficiency of the waiver of 
arraignment: Ibid. 

Misnomer: If misnomer is not taken ad
vantage of on arraignment it cannot after
ward be raised, and will be waived: Stale i-_ 
Winstrand, 37-110. 

Where defendant answers that he is in
dicted in his right name he cannot, after 
trial, object that he is not properly named. 
So held where, in the same indictment, the 
defendant was designated by different names: 
State v. White, 32-17. 

As to mental condition of defendant at 
the time of his arraignment, see \ 6540 and 
notes. 

BEG. 5311. Personal presence. A person charged with a felony, or 
in custody without an attorney, must be personally present for arraign
ment, but in other cases he may appear therefor by counsel. [C.73, S§ 
4328-9; R., §§ 4681-2; C 5 1 , § 2932.] 

Where the record as to defendant appear
ing and waiving arraignment was defective, 
and at a subsequent time was corrected on 
motion, held, that the presence of defendant 
at the time of said correction was not essen
tial: State v. WestfaU, 49-328. 

A defendant held to appear before the 
grand jury is not required to be present 
at the time of impaneling such jury, and 
will not be in default on his bail bond for 
failure to appear at that time; his right to 
challenge is one which may be waived: State 
v. Klinoman, 14-404; State v. Felter, 25-67; 
Ringgold County v. Boss, 40-176. 

The plea of not guilty may be interposed 
by defendant's counsel in the absence of de
fendant: State v. Jones, 70-505; State v. An
dreses, 84-88. 

Where it does not appear but that the 
real party charged was present at the trial 
and identified, the proceeding must be re
garded as a trial as to him, although the 
name of the defendant in the indictment is 
that of another person: State v. Bowman, 78-
519. 

The failure of the record to show affirma
tively that the arraignment was made or 
waived and plea put in is a mere irregularity 
not prejudicial to defendant where he is 
tried on a plea of not guilty: Ibid. 

Where it is claimed that defendant was 
arraigned and a plea of not guilty was en
tered for him in his absence and the showing-
on the record was conflicting, held, that the 
supreme court would not interfere with the 
action of the lower court, the fact in dispute 
having been doubtless within its knowledge: 
State v. Andrews, 84-88. 

Although defendant after conviction be
fore the justice, has escaped from custody, 
yet if on appeal at the time a motion to dis
miss such appeal comes on for a hearing-, 
defendant is in court ready to stand trial, it 
is not error to refuse to dismiss his appeal .-
Statev. Colby, 92-463. 

As to presence of defendant during trial, 
see ? 5338 and notes; as to his presence at 
rendition of verdict, see \ 5403 and notes: 
and at pronouncing of judgment, ? 5432. 

SEC. 5312. If out on bail. If the defendant is at large on bail or 
deposit of money, and fails to appear for arraignment, or when his personal 
presence is necessary, the court shall, in addition to the forfeiture of the 
undertaking of bail or money deposited, enter an order directing the clerk 
at any time, upon the application of the county attorney, to issue a warrant 
into one or more counties for his arrest. [C.73, §§ 4330-1; R., §§ 4683-4; 
C'51, §§2933-4.] 

SEC. 5313. Bight to counsel. If the defendant appears for arraign
ment without counsel, he must, before proceeding therewith, be informed 
by the court of his right thereto, and be asked if he desires counsel, and if he 
does, and is unable to employ any, the court must allow him to select or 
assign him counsel, not exceeding two, who shall have free access to him at 
all reasonable hours. [C.73, § 4332; R., § 4685; C'51, § 2936.] 

When defendant during the trial dis
missed his counsel, and had new counsel ap
pointed by the court to defend him, held, that 
it was not error to refuse a continuance of 
several days, on the appointment of such new 
counsel, it not appearing of record that there 
was any good ground for the dismissal, de
fendant's guilt being conclusively shown, 

and his ability to understand his own ease 
being apparent: State v. House, 55-466. 

Statements of the defendant in open court 
that he has no means to employ counsel is a 
solemn admission that may be used against 
him if that fact becomes material to anj 
issue in the case: State v. Fooks, 65-196. 
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SEC. 5314. Fee for attorney defending. An attorney appointed by 
the court to defend a person indicted for homicide, or any offense the 
punishment of which may be life imprisonment, shall receive from the 
county treasury a fee of twenty dollars per day for time actually occu
pied in court in the trial of defendant. If the prosecution be for any other 
felony, he shall receive the sum of ten dollars in full for services. Such 
attorney need not follow the case into another county or into the supreme 
court, but if he does so shall receive an enlarged compensation on a scale 
corresponding to that fixed by this section. To be entitled to such compen
sation, the attorney must file with the court his affidavit that he has not 
directly or indirectly received, or entered into a contract to receive, any 
compensation for such services from any source. Only one attorney in any 
one case shall receive such compensation. [17 G. A., ch. 91; C. 73, §§ 3829-
31; R., §§ 1578, 4168-70; C'51, §§ 2561-3.] 

An attorney appointed by the court to de- the action of the lower court in refusing ap-
fend a pauper prisoner may maintain action plication of defendant for the employment of 
against the county for compensation for such counsel to prosecute such appeal: State v. 
services although under the statute no pro- Cross, 64 N.W., 614. 
vision for such compensation is made. (Over- No duty is hereby imposed upon an attor-
ruling Whicher v. Cedar County, 1G. Gr., 217): ney appointed to defend a criminal to present 
Hall v. Washington County, 2 G. Gr., 473. the case to the supreme court, but if, in the 

The provisions of this section limiting the exercise of his discretion, he does appear 
amount which an attorney shall receive in there, the statute provides a compensation 
such cases are not unconstitutional: Samuels shall be paid him by the county. The amount 
v. Dubuque County, 13-536. of such compensation is not to be what his 

Where several violations are charged in services would have been reasonably worth 
the same information or indictment, the at- in case he had been employed by the county, 
torney is entitled to the fee for only one but an enlarged compensation, graded on a 
prosecution: Schulte v. Keokuk County, 74-292. scale corresponding to the prices fixed for a 

The purpose of the statute in permitting trial in the district court. Therefore, held, 
the appointment of an attorney for defendant that an allowance of twenty-five dollars for 
in a criminal case is to enable him to have arguing the case in the supreme court was 
the assistance of such attorney in making proper: Baylies v. Polk County, 58-357. 
his defense to prevent a failure of justice. If The provision as to affidavit must be com-
the defense has already been made, there is plied with. I t is not sufficient that the afn-
no reason nor authority for the appointment, davit states the claim is just and true: By ce 
Therefore it is not proper on appeal to reverse v. Mitchell County, 65-447. 

SEC. 5315. Arraignment—by -whom and how made. The arraign
ment may be made by the court, or by the clerk or county attorney under 
its direction, and consists in reading the indictment to the defendant, and, 
unless previously done, delivering to him a copy thereof and the indorse
ments thereon, and informing him that, if the name by which he is indicted 
is not his true name, he must then declare what his true name is, or be pro
ceeded against by the name in the indictment, and asking him what he 
answers to the indictment. [C. '73, § 4333; R., § 4686; C. '51, §§ 2937-8.] 

Where defendant answers that he is in- So held where, in the same indictment, the 
dieted in his right name, he cannot, after defendant was designated by different names: 
trial, object that he is not properly named. State v. White, 32-17. 

SEC. 5316. Giving name. If he gives no other name or gives his true 
name, he is thereafter precluded from objecting to the indictment upon the 
ground of being therein improperly named. [C'73, § 4334; R., § 4687; C. '51, 
I 2939.] 

If defendant waive arraignment he cannot afterwards object that he is not indicted in 
his right name: State v. Winstrand, 37-110. 

SEC. 6317. Entry of true name. If he alleges that another name is 
his true name, the court must direct an entry thereof in the minutes of the 
arraignment, and the subsequent proceedings on the indictment may be had 
against him by that name, referring also to the name by which he is indicted. 
[C'73, § 4335; R., § 4688; C'51, § 2940.] 

SEC. 5318. Answer—time. In answer to the arraignment, the defend
ant may move to set aside the indictment, or demur or plead to it, and is 
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entitled to one day after arraignment, if he demand it, in which to do so. 
[C.73, § 4336; R., §§ 4689-90; C'51, §§ 2941-2.] 

It is not error for the court to cause de- mutual understanding, even without express 
fendant to be arraigned, and to order him to agreement, the arraignment has been waived: 
plead forthwith, where it appears that by State v. Thompson, 6ÎN.W., 419. 

CHAPTER 19. 

OF SETTING ASIDE THE INDICTMENT. 

SECTION 6319. Grounds. The motion to set aside the indictment can 
be made, before a plea is entered by the defendant, on one or more of the 
following grounds, and must be sustained: 

1. When it is not indorsed " A true bill' ' and the indorsement signed by 
the foreman of the grand jury as prescribed by this code; 

2. When the names of all witnesses examined before the grand jury are 
not indorsed thereon; when the minutes of the evidence of the witnesses 
examined before the grand jury are not returned therewith; 

3. When it has not been presented and marked "filed" as prescribed by 
this code; 

4. When any person other than the grand jurors was present before the 
grand jury when the question was taken upon the finding of the indictment, 
or when any person other than the grand jurors was present before the 
grand jury during the investigation of the charge, except as required or 
permitted by law; 

5. That the grand jury were not selected, drawn, summoned, impaneled 
or sworn as prescribed by law. [C. 73, § 4337; R., § 4691; 0. '51, § 2943. J 

Indorsement: The requirement of \ 5274 
that the foreman's name be subscribed to 
the indorsement of " a true bill," is merely 
directory, and the absence of such indorse
ment cannot be taken advantage of after con
viction, where it otherwise appears that the 
indictment was properly returned: Wavrkon-
chaw-neek-kaic v. United States, Mor., 332. 

The fact that the indorsement on the in
dictment is the signature of the foreman 
with an initial only for his Christian name 
will not vitiate it where it appears that such 
initial corresponds with the true name of 
the grand juror: State v. Van Auken, 68 N. 
W., 454. 

The fact that it does not appear that the 
indictment is indorsed " a true bill," and 
marked filed by the clerk, cannot be raised 
for the first time on appeal: Huqhes v. State, 
4-554. 

See, further, ? 5274 and notes. 
Names of witnesses: The objection that 

the names of witnesses examined before the 
grand jury are not indorsed on the indict
ment should be raised in the trial court or it 
will be regarded as waived: Harriman v. 
State, 2 G. Gr., 270. 

Where, in indorsing the name of the wit
ness on the back of an indictment, his title, 
instead of his Christian name, was used, held, 
that if the witness was as unmistakably de
scribed as he would have been by the use of 
his Christian name, the object of the in

dorsement was accomplished and no preju
dice could result to defendant: State v. Mo-
Comb, 18-43. 

Names of witnesses before the grand jury 
who do not give any material testimony, 
and the minutes of whose testimony are not 
returned, need not be indorsed on the in
dictment: State v. Little, 42-51. 

Affidavits cannot be received to show that 
witnesses whose names are not indorsed, and 
minutes of whose testimony are not returned, 
were examined before the grand jury: Ibid. 

This section does not require that the 
names of witnesses before the grand jury 
who give no material testimony, and the 
minutes of whose evidence are not returned, 
should be indorsed on the indictment: State 
v. .Lewis, 65 N.W., 295. 

Failure to indorse on the indictment the 
name of the witness examined before the 
committing magistrate, the minutes of whose 
evidence have been considered by the grand 
jury, and returned with the indictment, can 
be taken advantage of only by motion to set 
aside the indictment, and not by objection 
to his evidence: State v. Seal, 62 N.W.. 657. 

It is not error to allow the name of a wit
ness examined before the grand jury to be 
indorsed on the back of the indictment after 
the trial jury is called: State v. Robinson, 47-
489. 

That the evidence of an incompetent wit
ness was received by the grand jury is no 
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reason for setting aside an indictment: State 
v. Tucker, 20-508. 

Further, see ? 5276. 
Minutes of evidence: That the minutes 

of the evidence returned by the grand jury 
do not support the indictment is not a ground 
for setting it aside: State v. Harris, 36-268. 

The minutes need not be attached to or 
made a part of the indictment, and a mere 
failure to file them, if they are properly re
turned, should not deprive the state of its evi
dence: State v. Postlewait, 14-446. 

I t is sufficient if the minutes are returned 
into court and filed with the clerk: /State v. 
Hamilton, 42-655. 

That they are handed to the clerk and de
posited with him sufficiently constitutes a 
filing: State v. Guisenhause, 20-227. 

That the minutes include testimony taken 
in other cases does not necessarily invalidate 
them: Ibid. 

If the minutes are returned with the in
dictment and placed by the clerk in his of
fice they are sufficiently filed, though it 
would be better for the clerk to indorse 
them as filed: State v. Briggs, 68-416. 

Failure of clerk to file the minutes can
not be raised by demurrer: Ibid. 

Failure to return minutes of the evidence 
will be immaterial as to evidence not offered 
on the trial: State v. Hurd, 70 N.W., 613. 

The minutes required to be returned are 
those of the evidence of witnesses, and let
ters and pictures are not included: Ibid. 

It is not necessary that the minutes re
turned be in the handwriting of the clerk of 
the grand jury. If a correct copy of his 
minutes is attached that is sufficient: Ibid. 

An indictment cannot be set aside by mo
tion on the ground that it was found on in
competent and insufficient evidence: State v. 
Smith, 74-580. 

See, further, \ 5373 and notes. 
Presentment and filing: The require

ment of \ 5276 that the indictment must be 
presented, etc., is directory only, and a fail
ure of the clerk to make the indorsement on 
the indictment will not invalidate the pro
ceedings (explaining (State v. Glover, 3 G. Gr., 
249): /State v. Axt, 6-511; State v. Shepard, 
10-126; /State v. Rivers, 58-102. 

Where defendant moved to strike the in
dictment from the files because it had been 
altered by erasure and insertion of other 
words, held, that the affidavits introduced 
disproved the defendant's allegation: /State 
v. Hughes, 58-165. 

In the absence of affirmative showing to 
the contrary it will be presumed that the 
requirements of I 5276 as to presentment and 
filing were complied with: /State v. Mclntire, 
59-267. 

No record of the filing of the indictment, 
other than the indorsement of the clerk on 
the indictment itself, need be made, at least 
not until after the arrest of the accused: 
Wrocklege v. State, 1-167; Herring v. State, 
1-205. 

Indorsements in particular cases held 
sufficient: Wrocklege v. State, 1-167; Dixon v. 
State, 4 G. Gr., 381. 

It is not essential that the indorsement on 

the indictment should recite that it was pre
sented by the foreman, in the presence of 
the grand jury, to the court: /State v. Jolly, 
7-15. 

The court should be named in the indorse
ment, although failure to do so will not be 
fatal: Ibid. 

A mistake in the indorsement on the in
dictment as to the county in which it was 
filed, held nota fatal error, where it appeared 
that it was presented and filed in the proper 
county: State v. Smouse, 50-43 

The fact that it does not appear that the 
indictment was marked filed by the clerk 
cannot be raised for the first time on appeal: 
Hughes v. State, 4-554. And see \ 5276. 

Presence of others: The fact that a bailiff 
was present in the grand jury room during 
their proceedings, though not when the final 
vote was taken, held not sufficient to affect 
the validity of the indictment: /State v. Kim
ball, 29-267. 

The objection under this paragraph, if 
not taken as here contemplated, cannot be 
raised after verdict: Ibid. 

The fact that a person not the county at
torney is present with the grand jury during 
the investigation of a charge does not consti
tute sufficient ground for setting aside the 
indictment where it does not appear that he 
was not the deputy of the county attorney, 
inasmuch as the county attorney may dis
charge his duties before the grand jury by 
deputy: State v. Fertig, 67 N.W., 87. 

The fact that the judge has been present 
in the grand jury room during the session of 
the grand jury, and has directed the jury as 
to their duty to indict certain persons is a 
ground for setting aside the indictment: /State 
v. Will, 65 N.W., 1010. 

While it is not proper for the clerk to 
take any part in the proceedings of the grand 
jury, yet it may not be improper for him to 
ask questions of the witness at the suggestion 
of the jurors, though such practice may not 
be commended: /State v. Miller, 64 N.W.,288. 

I t is questionable whether the fact that 
the wife of the accused was examined as a 
witness before the grand jury is a cause for 
setting aside or quashing the indictment: 
State v. Frost, 64 N. W., 401. 

Irregularities in selecting- grand ¿ury: 
Substantial compliance with the provisions 
of the law in regard to the selection of jurors 
is required, and the uncertainty as to what 
may be regarded as a substantial deviation 
makes it safest and best in principle to con
form, as far as may be, to the literal provi
sions of the statute: /State v. Beckey, 79-368. 

It is not a valid objection to a grand jury 
that the judges of election returned eighty-
five names of persons to serve as grand jurors 
instead of seventy-five, as required by § 335. 
if the extra names had been stricken off be
fore the grand jury was drawn, and fifteen 
jurors have been regularly drawn: /State v. 
Knight, 19-94. 

The fact that the names of the grand 
jurors as returned by the township officers 
are given with initials only for the Christian 
names will not vitiate an indictment found 
by them, it appearing that the initials thus 
given correspond to the true names of the 
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jurors who act in finding the indictment: 
State v. VanAuken, 68 N. W., 454. 

Under a statute requiring the board of 
county commissioners to deliver copies of 
jury lists to the clerk thirty days before the 
commencement of the term, held, that failure 
to comply therewith was a defect which 
might be raised by plea in abatement: United 
States v. Cropper, Mor., 190. 

It would seem that deviations from the 
method pointed out for the selection, etc., of 
the grand jury, of a slight and unimportant 
nature, should not be regarded: State v. Car
ney, 20-82. 

Where there has been no substantial de
parture in the selection, drawing, etc., of the 
grand jury affecting substantially the rights 
of defendant, a motion to set aside the indict
ment for irregularities in connection with 
such selection, etc., should not be sustained: 
State v. Brandt, 41-593. 

The impaneling is the final formation by 
the court of the grand jury, the act imme
diately preceding the swearing of the jury 
which ascertains who are to be sworn: State 
v. Ostrander, 18-435, 446. 

The fact that, subsequently to the forma
tion of the grand jury, one of the jurors was 
excused and a person substituted, as to whom 
defendant did not have opportunity to exer
cise his right of challenge, will not authorize 
the court to set aside the indictment, where 
it does not appear that the new juror was 
disqualified or the defendant prejudiced: 
State v. Fowler, 52-103. 

"Where grand jurors were absent at a 
term of court by reason of instruction from 
the judge that they need not appear unless 
specially summoned, held, that it was error 
to impanel a grand jury omitting therefrom 
the persons thus failing to appear, and that a 
motion to set aside an indictment found by 
such grand jury should have been sustained: 
State v. Bowman, 73-110. 

The objection that two of the grand jury 
are from the same township in violation of 
the provisions of $ 339 will be a ground for 
setting aside the indictment on motion: *Síoíe 
v. Russell, 90-569. 

The objection that one of the grand jury 
is related to the prosecutor will not be ground 
for setting aside the indictment: Ibid. 

Where a challenge to one grand juror has 
been sustained, and an indictment has been 
found by the remaining members, the indict
ment is valid and cannot be set aside on mo
tion: State v. Ostrander, 18-435. 

But where, by challenges, the number of 
the grand jurors is reduced below the num
ber required for finding indictment, the va
cancies should first be filled: State v. Mooney, 

10-506; State v. Garhart, 35-315; State v. 
Shelton, 64-333. 

Where a part of the grand jury fails to ap
pear, the court may, under § 5240, orally di
rect the sheriff to summon a sufficient num
ber to complete the panel, and failure to issue 
a written precept is not ground for setting 
aside the indictment: State v. Miller, 53-84; 
Stale v. Miller, 53-154. 

The discharge of one grand jury and the 
impaneling of another to which there is no 
objection except the fact that the first has 
been erroneously discharged is not ground 
for setting aside an indictment found by the 
second: State v. Hughes, 58-165; State v. Hart. 
67-142. 

The objection that the grand jury was im
properly summoned should be made before 
pleading to the indictment and not by mo
tion in arrest of judgment: State r. Reid, 20-
413. 

The proper method of taking advantage 
of irregularity in the selection, summoning 
or impaneling the grand jury, where the de
fendant has been held to answer before the 
formation of the grand jury, is by challenge 
to the panel. Defendant cannot interpose 
objections after the jury is sworn: State v. 
Hart, 29-268; Stale v. Hinkle, 6-380; Dixon v. 
State, 3-416; State v. Howard, 10-101. 

In order to support the action of the court 
below in overruling a motion to set aside the 
indictment on this ground, if it does not ap
pear whether defendant was held to answer 
before indictment or not, it will be presumed 
that he was, and that the motion was over
ruled on that ground: State v. Q-ibbs, 39-318. 

Defendant should exercise his right of 
challenge at the proper time or it will be 
held waived, and an indictment will not after
ward be set aside for causes which would 
have been good grounds for challenge: State 
v. Harris, 38-242; State v. Jiuthven, 58-121. 
See, also, State v. Felter, 25-67. 

A defendant not bound over to appear be
fore the grand jury prior to the finding of 
an indictment, and against whom no charge 
is pending, may move to set aside the indict
ment for causes which would have been good 
grounds of challenge: Norris' House v. State, 
3 G. Gr., 513; Dutellv. State, 4G. Gr., 125. 

That a defendant under arrest in a pre
liminary proceeding, but not yet bound over 
to appear before the grand p r y , is not 
brought before the court and given an op
portunity for challenging the grand jury, is 
not ground for setting aside the indictment: 
State v. Fitzgerald, 63-268. 

For other cases as to the selection, draw
ing, summoning, impaneling and swearing 
of the grand jury, see notes to H 5240-5252. 

SEC. 5320. Correction. A motion to set aside the indictment on the 
ground that the names of all the witnesses examined before the grand jury 
are not indorsed thereon; or that the name of any other witness than those 
so examined is indorsed thereon as prescribed in the second subdivision of 
section ñfty-three hundred and nineteen of this chapter, shall not be sus
tained, if the indorsement is corrected by the insertion or striking out of 
such names or name by the county attorney or the clerk of the court, under 
the direction of the court, so as to correspond with the minutes required to 
be kept by the clerk of the grand jury, and returned and preserved with the 
indictment to the court. [C. 73, § 4338, R , § 4692. | 
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It is not competent in support of a motion Where the name of a witness examined 
to set aside an indictment under H 2 of the before the grand jury was not indorsed upon 
preceding section, to show by affidavits that the indictment it was held not error to allow 
witnesses were summoned before the grand the indorsement to be made upon motion of 
jury whose names are not indorsed on the the district attorney after the trial jury is 
indictment, and minutes of whose evidence called: State v. Robinson, 47-489. 
were not returned. Such minutes are part And see notes to preceding section, 
of the record and cannot be thus impeached: 
State v. LitUe,42-51. 

SEC. 5321. Objections to selection of g rand j u r y . The ground of 
the motion to set aside the indictment mentioned in the fifth subdivision of 
section fifty-three hundred and nineteen of this chapter is not allowed to a 
defendant who has been held to answer before indictment. [C. '73, § 4339; 
R., §4693.] 

The proper method of taking advantage 
of such irregularity, where the defendant 
had been held to answer, would be by chal
lenge to the panel under g5241: State v. Hart, 
29-268. 

And the objection in such case should be 
made before the grand jury is sworn: State v. 
Ostrander, 18-435; State v. Oibbs, 39-318. 

In order to support the ruling of the 
court below, where it does not appear 
whether defendant was held to answer be
fore indictment, it will be presumed that he 
was: Síaíe v. Oibbs, 39-319. 

An objection to the grand jury, or to an 
individual juror, cannot be interposed by a 
defendant held to answer before the forma
tion of the grand jury: Dixon v. State, 3-416; 
State v. Hinkle, 6-380; State v. Howard, 10-101; 
State v. Ingalls, 17-8; State v. Hart, 29-268. 

A defendant not bound over to appear be
fore the grand jury prior to the finding of an 
indictment against him, and against whom 
no charge is pending, is not deprived of the 
right to attack the indictment for causes 

which would have been grounds of challenge: 
Norris' House v. State, 3 G. Gr., 513; DuteUv. 
State, 4 G. Gr., 125. 

Where a defendant was held to answer 
after the grand jury was organized, held, that 
he was still entitled to exercise his r ight of 
challenge to such grand jurv : State v. Mooney, 
10-506. 

That a defendant, under arrest in a pre
liminary proceeding, but not yet bound over 
to appear before the grand jury, is not 
brought before the court and given an op
portunity for challenging the grand jury, is 
not ground for setting aside the indictment: 
State v. Fitzgerald, 63-268. 

See, also, U 5241, 5246, and 5319 and notes. 
The right to challenge the panel on ac

count of defect as to the number of the grand 
jury by reason of its consisting of five instead 
of seven as required, in view of the popula
tion of the county, may be waived by not be
ing interposed at the proper time and cannot 
be taken advantage of after judgment: State 
v. Belvel, 89-405. 

SEC. 6322. Hearing. The motion must be heard when it is made, unless 
for good cause the court postpone the hearing to another time. [C. 73, § 
4340; R., § 4695; C. '51, § 2945.J 

SEC. 5323. If denied. If the motion be denied, the defendant must 
immediately answer the indictment, either by demurring or pleading thereto. 
[C.73, § 4341; R., § 4696; C'51, § 2946.] 

SEC. 5324. If granted. If the motion be^granted, the court must order 
the defendant, if in custody, to be discharged, or, if admitted to bail, that 
his bail be exonerated, or, if he has deposited money instead of bail, that 
the money deposited be refunded to him, unless the court direct that the case 
be resubmitted to the same or another grand jury. [C. 73, § 4342; R., § 
4697; C.'51, §2947.] 

case re-submitted, the setting aside of the 
indictment bars a further prosecution. The 
intention was manifestly to authorize the 
court to direct the defendant to be held in 
custody or under bail until another grand 
jury might consider his case: State v. Scott, 
68N.W.. 451. 

A judgment in a criminal case being re
versed on appeal for a defect in the indict
ment the cause was remanded for new trial 
with direction that preliminary thereto it 
might be re-submitted to another grand 
jury: State v. Morrissey, 22-158. 

It does not follow from the provisions of 
this section that unless the court orders the 

SEC. 5325. If resubmitted. If the court direct that the case be resub
mitted, the defendant, if already in custody, must so remain unless he be 
admitted to bail; or, if already admitted to bail, or money had been depos
ited instead thereof, the bail or money is answerable for the appearance of 
the defendant to answer a new indictment, if a resubmission has been 
ordered. [C. 73, § 4343; R., § 4698; 0. '51, § 2948.] 

128 



2034 
§§ 5326-5331 PLEADING BY THE DEFENDANT. Tit. XXV, Ch. 20. 

SEC. 6326. Order to set aside, no bar. An order to set aside the 
indictment, as provided in this chapter, shall be no bar to a future prosecu
tion for the same offense. [C. 73, § 4344; R., § 4699; C. '51, § 2949.] 

CHAPTER 20. 

OF PLEADING BY THE DEFENDANT. 

SECTION 5327. Demurrer or plea. The only pleading on the part of 
the defendant is a demurrer or plea. [C. 73, § 4345; R., § 4700; C. '51, § 2950.] 

SEC. 5328. Grounds of demurrer. The defendant may demur to the 
indictment when it appears upon its face, either: 

1. That it does not substantially conform to the requirements of this 
code; 

2. That the indictment contains matter which, if true, would constitute 
a legal defense or bar to the prosecution. [C. 73, § 4352; R., § 4707; C. '51, 
§ 2952.] 

The question whether an offense is barred dence before the grand jury are not filed by 
by the statute of limitations cannot be prop- the clerk cannot be raised in that manner: 
erly raised by demurrer: State v. Hussey, 7- State v. Briggs, 68-416. 
409; State v. (hvorne, 10-308; State v. Deitrick, The parties cannot, for the purpose of the 
51-467. determination of the sufficiency of an indict-

An indictment for conspiracy must allege ment on demurrer, add to or explain the in-
the conspiracy to be for the purpose of doing dictment by the contents of a paper forming 
an illegal act, or the doing of a legal act by no part of it, and which is not provided for 
illegal means, or it will be open to demurrer: by law. Therefore, held, that a writing by 
State v. Harris, 38-242. the county attorney, conceding that certain 

Questions as to the sufficiency of the state- threats charged in the indictment were not 
ment of facts in the indictment to constitute made in a certain manner, could not be con-
the crime charged can be raised by demurrer, sidered on appeal in determining whether 
and the sufficiency of the indictment as a the ruling of the court on the demurrer was 
pleading is then to be determined from its correct: State v. Brownlee, 84-473. 
averments. The fact that minutes of evi-

SEC. 5329. Issues—by whom tried. An issue of law arises upon a 
demurrer to the indictment, which must be tried by the court, but no joinder 
is necessary. [C. 73, §§ 4347-8; R., §§ 4702-3.] 

SEC. 5330. Method of demurring. A demurrer to the indictment 
may be filed with the clerk or made in open court, and shall be entered of 
record substantially in the following form: "The defendant demurs to the 
indictment." [C.73, § | 4346, 4353; R., §§ 4701, 4708; C '51, § 2951.] 

SEC. 5331. When heard. When a demurrer is filed or entered of record, 
it must be heard immediately, or at such time as the court may appoint; if 
sustained on the ground that the offense charged was within the exclusive 
jurisdiction of another county in this state, the same proceedings shall be 
had as provided in case of the discharge of a jury for want of jurisdiction 
of the offense charged; if sustained because the indictment contains matter 
which is a legal defense or bar to the indictment, the judgment shall be 
final and the defendant must be discharged; if sustained on any other ground, 
the defendant must be discharged and his bail exonerated, if bail has been 
given, unless the court is of opinion, on good cause shown, that the objec
tion can be remedied or avoided in another indictment, in which case the 
court may order the cause to be resubmitted to the same or another 
grand jury, and the defendant may be held in custody, if not at large on 
bail, in which case the undertaking given shall remain in force. [C. '73, §§ 
4354-7; R., §§4709-12; C'51, § 2954.] 
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Where a demurrer to an indictment is right of challenge to the grand jury or i t 
sustained and defendant is held to bail and will be held to be waived: State v. Marris, 
his case re-submitted to the grand jury, 38-242. 
under this section, he must then exercise his 

SEC. 6332. Pleading over—final judgment. If the demurrer is over
ruled, the defendant has a right to plead to the indictment; if he fails to do 
so, final judgment may be rendered against him on the demurrer, and, if 
necessary, a jury may be impaneled to inquire and ascertain the degree of 
the offense. [C.73, § 4358; R., § 4713; C. '51, § 2955.] 

Where, upon the overruling of a demur- viction was valid, and that defendant could 
rer to the indictment, the court proceeded not, upon motion in arrest of judgment, have 
to try defendant as though the plea of not it set aside and interpose the plea of not 
guilty had been entered, and the jury re- guilty: State v. Greene, 66-11. 
turned a verdict of guilty, held, that the con-

SEC. 6333. Fleas to the indictment—what allowed. There are but 
three pleas to the indictment—(1) guilty, (2) not guilty, or (3) of a former 
judgment of conviction or acquittal of the offense charged. [C. '73, § 4359; 
R., § 4714; C. '51, §2957.] 

The whole object of jury trials in crimi
nal cases is to ascertain whether the accused 
is guilty or not guilty, and it is not proper 
for the plea to form an issue upon a fact 
which, although it may be an item of evi
dence, is not conclusive as to the innocence 
of defendant. Therefore, held, that in a pros
ecution for the sale of intoxicating liquors 
without a license, the plea that defendant 
had a license did not raise a proper issue for 
trial: Peters v. State, 3 G. Gr., 74. 

The fact that the record does not show 
that any plea was Interposed by defendant 
will not warramt the reversal of a conviction 
in the lower court. It will be presumed that 
there was a plea upon which the trial was 
had: State v. Foster, 40-303. 

Pleas of not guilty, and of former convic
tion or acquittal, may be pleaded together. 
Where the plea of former conviction or ac
quittal only was interposed, and defendant 
was found guilty thereof and did not ask to 

SEC. 6334. Entry—form—guilty. The plea of guilty can only be 
made in open court and by the defendant himself, in substantially the fol
lowing form : ' ' The defendant pleads that he is guilty of the offense charged 
in the indictment, " and shall be entered of record. [C. 73, §§ 4360-1; R., §§ 
4715-16.] 

The fact that defendant pleads guilty upon A plea of guilty even though made when 
an expression of opinion by the district attor- the defendant is under no obligation to plead, 
ney that the court will thereupon impose a constitutes an admission of guilt which may 
fine of not exceeding a certain amount does be shown in evidence against him: State v. 
not entitle him to a new trial in the event of Briggs, 68-416. 
sentence for the payment of a greater fine: 
State v. Reininghaus, 43-149. 

SEC. 6335. Other pleas. The other pleas may be in writing, filed 
with the clerk, or made in open court, in substantially the following form: 
' ' The defendant pleads that he is not guilty of the offense charged in the 
indictment, "or , " The defendant pleads that he has formerly been convicted 
(or acquitted, as the case may be) of the offense charged in the indictment 
by the judgment of the court of (naming it), rendered on the 

day of , A. D " (naming the time), which may be pleaded 
alone or with the plea of not guilty. The pleas shall be entered of record. 
[C. 73, §§ 4359-60; R., §§ 4714-15; C'51, § 2,957.] 

SEC. 5336. Plea entered by court. If the defendant fails or refuses 
to plead to the indictment by demurrer or plea, a plea of not guilty must be 
entered by the court. [C. 73, § 4367; R., § 4722; C. '51, § 2963.] 

plead over, )<eld, that judgment of conviction 
was properly entered without further trial 
as to his guilt: State v. Oreen, 16-239. 

If it is proved that the former conviction 
or acquittal was obtained by fraud or collu
sion it may be disregarded: Ibid. 

A special plea to the effect that the pros
ecution is barred by the statute of limitations 
is not necessary to a presentation of that de
fense, nor authorized, and without any such 
plea the court may properly charge the jury 
in regard to the time within which the al
leged offense must have been committed to 
authorize a verdict of guilty: State v. Whalen, 
68 N.W., 554. 

There is no provision for a plea in the 
nature of res adjudicata not amounting to for
mer acquittal or former conviction: State v. 
Caywood, 65 N.W., 385. 

And see ? 5405 as to judgment on plea of 
former conviction or acquittal. 
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Where defendant pleaded guilty before 
a justice of the peace, and sentence was 
passed thereon, held that, on appeal to the 
district court, such plea might be withdrawn: 
.State v. Kraft, 10-330; State v. Abrahams, 6-
117; State v. Farlee, 74-451. 

It is error to refuse to allow defendant to 
withdraw his plea and file a motion to set 
aside the indictment on the ground that the 
grand jury was not properly selected (§ 5319): 
State v. Hah, 44-96. 

Where judgment was entered upon a plea 
of guilty, and a motion for leave to withdraw 
such plea and for new trial was filed, based 
on the ground that defendant was surprised 
by the punishment inflicted being greater 
than expected, held, that the alleged ground 
of surprise was not sufficiently established 
to entitle defendant to relief: State v. Buck, 
59-382. 

Where, upon the overruling of a demurrer 
to the indictment, the court proceeded to try 
defendant as though the plea of not guilty 
had been entered, and the jury returned a 
verdict of guilty, held, that the conviction 
was valid, and that defendant could not, upon 
motion in arrest of judgment, have it set 
aside, and interpose the plea of not guilty: 
State v. Green, 66-11. 

It does not constitute reversible error to 
put defendant on trial without a plea having 
been entered: State v. Hayes, 67-27. 

The court should, on application, allow 
defendant to withdraw his plea of guilty, for 
the purpose of raising the objection that the 
indictment charges more than one offense: 
State v. Abrahams, 6-117. 

Under this section defendant has the 
right to withdraw the plea of guilty and 
substitute therefor a different one: State v. 
Oehlshlager, 38-297. 

SEC. 5337. "Withdrawal of plea of guilty. At any time before judg
ment, the court may permit the plea of guilty to be withdrawn and other plea 
or pleas substituted. [C. 73, § 4362; R., § 4717; C. '51, § 2961.] 

SEC. 5338. Issues—trial—presence of defendant. An issue of fact 
arises on a plea of not guilty or of former conviction or acquittal, and no 
further pleading is necessary. The plea of not guilty is a denial of every 
material allegation in the indictment, and all matters of fact may be given 
in evidence under it, except a former conviction or acquittal. Issues of fact 
must be tried by a jury. If a felony is charged, the defendant must be per
sonally present at the trial, but the trial of a misdemeanor may be had in 
his absence, if he appears by counsel. [C. '73, §§ 4347, 4349-51, 4363; R., §§ 
4702, 4704-6, 4718.] 

Trial: A trial is a determination of issues 
of law or fact arising on a demurrer or plea; 
therefore, held, that a rendition by a justice 
of the peace in a criminal case of judgment 
On a plea of guilty was not a trial in such 
sense as to entitle him to a trial fee: Mathews 
v. Clayton County, 79-510. 

Waiver of jury: Defendant cannot waive 
a jury trial and consent to a trial by the 
court, there being no provision in the code 
of criminal procedure by which the court, 
without a jury, has jurisdiction to try the 
issues of fact in a criminal case: State v.'Car
man, 63-130; State v. Larrigan, 66-426. 

As the defendant in a criminal action may 
waive a statute enacted for his benefit, he 
may consent that the trial proceed with a 
jury of less than twelve jurors; and will be 
bound by the verdict rendered : State v. Kauf
man, 51-578. 

Where the defendant in a criminal 
prosecution, with the consent of the court 
and of the state, waives his right to trial by 
a jury of twelve men and agrees that the 
verdict of eleven jurors shall " b e as valid 
and binding as though rendered by a full 
jury," he will be bound by such verdict: 
State v. Qrossheim, 79-75. 

Where defendant pleaded not guilty and 
the jury was impaneled, and thereupon by 
agreement between the district attorney and 
defendant the jury returned a verdict of 
guilty as charged in the indictment, held, 
that such verdict was not erroneous: State v. 
Keegan, 74-145. 

There is no provision for the trial cfï an 
issue of fact under an indictment excepting 

by jury. The statute has not conferred 
upon the court jurisdiction to try such an 
issue, and jurisdiction cannot be conferred 
by consent or agreement of parties. The 
question is not whether the constitutional 
guaranty of jury trial in criminal cases may 
be waived, but whether by agreement a 
power may be conferred which the statute 
has withheld: State v. Douglass, 65 N.W., 
151; State v. Tucker, 65 N.W., 152. 

In the trial of criminal cases in the dis
trict court on appeal from a justice court 
this section is not applicable in view of the 
provisions of | 5617 which requires that they 
be tried in the manner in which they should 
have been tried before the justice and there
fore a jury may be waived: Ibid.; State v. Ill, 
74-441. 

It is not improper to hear arguments on 
legal propositions with reference to the 
question involved in a prosecution after the 
close of the testimony in the absence of the 
jury: State v. Bow, 81-138. 

Presence of defendant: If defendant is 
shown to have been present at the beginning 
and conclusion of the trial, his presence at 
other times will be presumed, unless the 
contrary is shown: State v. Wood, 17-18. 

If the record shows that defendant was 
present at arraignment, it will be presumed 
he was present at the rendition of the ver
dict where the contrary does not appear: 
Harriman v. State, 2 G. Gr., 270. 

And it will be so presumed in the absence 
of any showing to the contrary: State v. 
Kline, 54-183. 

It would seem that the trial at which de-
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fendant accused of a felony is required to be 
present ends with the verdict, and that his 
presence at the argument and determination 
of a motion for new trial is not essential: 
State v. Decklotts, 19-447. 

Where the jury were recalled and given 
additional instructions in a misdemeanor case 
without notice to defendant's attorney, who 
could not be found, held, that there was no 
error: State v. Hale, 91-367. 

Where defendant is put on trial for fel
ony, but only convicted of a misdemeanor, 
his presence when judgment is rendered is 
not necessary: Hughes v. State, 4-554. 

The fact that a defendant indicted for fel
ony, who is arraigned and personally pleads 
not guilty, is not present at the impaneling 
of the jury, or during the trial, or at rendi
tion of judgment, will not deprive the court 
of jurisdiction so as to render the judgment 
void: Turner v. Barr, 75-758. 

Where defendant is not personally pres
ent in a prosecution for a misdemeanor, and 

is represented by an attorney, the court could 
refuse to allow the attorney to withdraw his 
appearance so as to deprive the court of 
jurisdiction to proceed, but if it allowed such 
appearance to be withdrawn it cannot pro
ceed with the trial of the case in the defend
ant's absence: State v. Young, 81-406. 

The plea of not guilty may be entered by 
defendant's counsel in the absence of defend
ant: State v. Jones, 70-505. 

I t is not error to require defendant to 
rise in the presence of the jury for identifi
cation, it appearing that there is an attempt 
to cause confusion in the minds of witnesses 
by reason of resemblance of defendant to an
other person placed near him. Such an 
order does not compel defendant to furnish 
evidence to criminate himself: State v. Bews-
by, 69 N. W., 451. 

As to presence of defendant at arraign
ment, see | 5311 and notes; as to his presence 
at rendition of verdict, see g 5403 and notes; 
and at pronouncing of judgment, see § 5432. 

SEC. 5339. Conviction or acquittal, when a bar. A conviction or 
acquittal by a judgment upon a verdict shall bar another prosecution for 
the same offense, notwithstanding a defect in form or substance in the indict
ment on which the conviction or acquittal took place. [C. 73, § 4364; R., § 
4719.] 

Dismissal of prosecution: Defendant be
ing put upon trial under charge of a public 
offense, it is not within the scope of the au
thority of either the prosecuting attorney or 
of the court to take the case from the jury 
of his own arbitrary will and without a con
trolling cause, and again hold defendant to 
trial on the same charge, although it be 
newly presented. Such proceeding amounts 
to an acquittal, and may be pleaded as a bar: 
Slate v. Callendine, 8-288. 

A nolle prosequi may be entered before 
the trial is entered upon, but after plea and 
the jury is sworn and the evidence is in it 
will amount to an acquittal: Ibid. 

The fact that material witnesses for the 
prosecution cannot be called because their 
names are not indorsed on the indictment 
will not be such a peremptory or controlling 
cause as to justify the court in dismissing 
the case: Ibid. 

The setting aside of an indictment on the 
ground that the grand jury finding it was 
not properly drawn, is no bar to a subse
quent prosecution for the same offense: State 
v. Scott, 68 N.W., 451. 

Where the indictment is not sufficient, 
jeopardy does not begin with the impanel
ing of the jury, there having been no trial 
or verdict but the cause having been taken 
from the jury for defects in the indictment: 
State v. Smith, 88-178. 

Defective verdict: Although defendant is 
put upon trial on a good indictment, yet if 
the verdict is so defective that no judgment 
can be rendered upon it, it may be set 
aside and defendant again put on trial. The 
defective verdict will not amount to an ac
quittal: State v. Redman, 17-329; State v. Ar
thur, 21-322. 

Discharge of jury: The fact that in the 
exercise of sound discretion the jury is dis

charged for failure to agree does not entitle 
defendant to be released as having been 
once in jeopardy: State v. Vaughn, 29-286. 

Where, after all the evidence had been 
introduced, the judge, on receipt of a tele
gram announcing the sickness of his wife, 
adjourned court for a few days to go home, 
and, on the day to which the court was ad
journed, by telegram adjourned court over 
the term, held, that there was sufficient 
cause to warrant the adjournment in the dis
cretion of the judge, and that defendant 
could not, on a subsequent trial, plead pre
vious jeopardy: State v. Tatman, 59-471. 

In a criminal prosecution where the jury 
was called, impaneled and sworn, and the 
opening arguments made before there had 
been an arraignment or plea, and the de
fendant was afterwards arraigned against 
his objection, and asked time to plead, which 
was granted, and the jury discharged, held, 
that the defendant had not been previously 
put in jeopardy by the proceedings: State v. 
Pierce, 77-245. 

New trial: The granting of a continuance 
because of the inability of prosecution to 
introduce material evidence which was not 
before the grand jury, and notice of which 
was not given to defendant before the trial, 
will not bar a subsequent trial in pursuance 
of such continuance: State v. Parker, 66-586; 
State v. Falconer, 70-416. 

XCotion. in arrest of judgment: Where, 
after verdict, a motion by defendant in arrest 
of judgment is sustained, the proceeding 
cannot be relied upon, in a subsequent pros
ecution for the same offense, as constituting 
a previous conviction or acquittal under this 
section: State v. Clark, 69-196. 

The sustaining of a motion in arrest of 
judgment on the ground that the verdict is 
not supported by the evidence which is a 
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g«*«tory ground for the new trial it does 
not prevent another trial for the same of
fense: State v. Bowman, 62 N. W., 759. 

Fraudulent acquittal or conviction: 
Where a person guilty of a criminal act pro
cures a fraudulent conviction or acquittal by 
collusion, the state may elect to treat the ac
tion of the magistrate as a farce and the 
judgment a nullity, and it may commence a 
new prosecution: State v. Oreen, 16-239. 

Where a defendant relies upon a plea of a 
former conviction, and the state claims that 
it is not concluded thereby for the reason 
that it was fraudulently obtained, the burden 
of proof is upon the state to establish the 
fraud: State v. Maxwell, 51-314. 

Where the same act constitutes two 
crimes: A previous prosecution for an act as 
constituting one crime will not bar a subse
quent prosecution for a greater crime com
mitted in the same act. For instance, a 
prosecution for assault will not bar a subse
quent prosecution for a riot committed in the 
same transaction: Scott v. UnitedStates,Mor., 
142. 

Acquittal of a crime will not be a bar to a 
prosecution for the crime of conspiracy to 
commit such act: State v. Brown, 64 N. W., 
277. 

A conviction for assault and battery will 
not bar a subsequent prosecution for assault 
with intent to do great bodily injury, com
mitted in the same act: State v. ^Foster, 33-
525. 

The charge of an assault upon two persons 
is, in a legal sense, so far different from an 
assault upon one, that proof of the commis
sion of the act in regard to one will not sus
tain an indictment charging an assauli upon 
two; therefore, in a subsequent indictment 
for assault and battery upon one of the per
sons named, defendant could not show, under 
a plea of former conviction or acquittal, a 
judgment under an indictment for assault 
upon two. Such reasoning does not apply, 
however, to an indictment for an assault by 
two. In such case either one may be ac
quitted either on a joint or on a separate in
dictment: State v. McClintoek, 8-203. 

The act of using a building for the keep
ing of intoxicating liquors with intent to sell 
in violation of law, and that of using a build
ing for the sale of the same in violation of 
law, are each by statute declared to be the 
crime of nuisance. Therefore a conviction 
for nuisance committed in one of these two 
ways will bar a prosecution for the same 
crime committed in the other way in the 
same building prior to the first indictment: 
State v. Layton, 25-193. 

Where a person by one muscular action 
and one volition passed four forged checks, 
held, that he committed one crime, and that 

a conviction for passing one of such checks 
would bar a subsequent prosecution as to the 
others: State v. Egglesht, 41-574. 

Former conviction or acquittal for larceny 
will bar a subsequent prosecution for larceny 
from the person in the same act: State v. 
Oleason, 56-203. 

An acquittal of larceny is not a bar to a 
prosecution for burglary or breaking and 
entering with intent to commit larceny. The 
offense in one case is against the owner of 
the property stolen, and in the other against 
the owner of the premises broken and en
tered: State v. Ingalls, 68 N. W., 445. 

A conviction for permitting a certain 
minor to remain in a saloon and play billiards 
at one date will not bar a prosecution for al
lowing another minor to do the same at an
other date: State v. Derichs, 42-196. 

A defendant may be convicted of the 
crime of keeping a nuisance after a former 
acquittal in a prosecution for the same offense 
if the conviction is based on evidence of the 
keeping of a nuisance after the finding of the 
indictment for the first offense: State v. 
Ingraham, 65 N. W., 152. 

Where it appeared that, under a previous 
prosecution for selling intoxicating liquor 
described as stomach bitters, defendant was 
in fact tried for all offenses for sales of intox
icating liquors, held, that he could not be 
prosecuted a second time for the sale of dan
delion bitters during the time covered by the 
first prosecution: State v. Sterrenberg, 69-544. 

Crime against state and United States: 
The crime of counterfeiting the coin of the 
United States may be punished under state 
law, congress not having attempted to exer
cise the exclusive power of punishing such 
offenses: State v. McPherson, 9-53. 

Offense against state and city: An ordi
nance of a city punishing an act which is 
punishable under the laws of the state is not, 
on that account, void. The act may be pun
ished under both without violating any con
stitutional principle: Bloomfleld v. Trimble, 
54-399. 

Evidence as to identity of offense: 
Where defendant pleaded a former convic
tion before a justice of the peace, held proper 
to ask the justice bef.rewhom the former 
conviction was claimed to have been had 
whether the offense then charged was the 
same as testified to by the witnessess on the 
last trial, and whether the evidence was the 
same: State v. Maxwell, 51-314. 

Pleading over: After verdict against the 
defendant on a plea of former conviction or 
acquittal, not accompanied with the plea of 
not guilty, if he does not ask to plead over, 
he may be sentenced without further trial: 
State v. Oreen, 16-239. 

See, further, notes to following section. 

SEC. 5340. In different degree. When a defendant has been convicted 
or acquitted upon an indictment ior an offense consisting of different 
degrees, the conviction or acquittal shall be a bar to another indictment for 
the offense charged in the former or for any lower degree of that offense, or 
for an offense necessarily included therein. [C. 73, § 4365; R , § 4720.] 

Conviction of a lower degree of offense: that charged, operates as an acquittal of a 
A verdict of guilty in a lower degree of the higher degree or a higher crime, and defend-
crime than that charged in the indictment, ant cannot, after having secured a reversal, 
or guilty of a crime necessarily included in be again put upon trial for a higher degree 
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or a higher crime than that of which he was 
convicted: State v. Tweedy, 11-350; State v. 
demons, 51-274. 

Nor will the fact that defendant, being 
put on trial a second time for the higher de
gree or higher crime, is again found guilty 
of only the lower degree or lower crime of 
which he was previously convicted, render 
the error in improperly putting him on trial 
a second time of the higher degree or higher 
crime, error without prejudice: State v. 
Tweedy, 11-350. 

Where the same essential element is in
cluded in two or more crimes, as, for in
stance, larceny in the crimes of larceny from 
a dwelling house in the night time and rob
bery, a previous conviction or acquittal for 
one of such crimes will bar a subsequent 

SEC. 6341. Judgment, when a bar. Except where otherwise pro
vided, the judgment for a defendant on a demurrer, or on an objection to its 
form or substance taken on the trial, or for variance between the indict
ment and the proof, shall not bar another prosecution for the same offense, 
if a resubmission has been ordered. [C'73, § 4366; R., § 4721.] 

prosecution for the other. In the prosecu
tion for the one crime the defendant might 
be convicted of the included crime: State v. 
Mikesell, 70-176. 

The trial of defendant on the charge of 
murder in the first degree and his conviction 
of the crime of murder in the second degree 
is in effect an acquittal of the first degree 
and he cannot again be put on trial for it: 
State v. Helm, 92-540. 

Therefore where defendant was under an 
indictment charged with murder in the first 
degree convicted of murder in the second 
degree, and on appeal secured a reversal, 
held, that he was entitled to bail: Ibid. 

See notes to preceding section; also Const., 
art. I, \ 12, and notes. 

CHAPTER 21. 

OF CHANGE OF PLACE OF TRIAL IN CRIMINAL CASES. 

SECTION 5342. On defendant's application. In all criminal cases 
which may be pending in any of the district courts of this state, any defend
ant therein may petition the court for a change of place of trial to another 
county. [C. '73, § 4368; R., § 4727; C. '51, § 3270.] 

SEC. 5343. What stated. Such petition must set forth the nature of 
the prosecution, the court where the same is pending, and that such defend
ant cannot receive a fair and impartial trial owing to the prejudice of the 
judge, or to excitement or prejudice against him in such county, and must 
verify the same by his affidavit stating the same to be true as he verily 
believes. [C. '73, § 4369; R., § 4728; C'51, § 3271.] 

Where the petition is based upon the 
prejudice of the judge, the statute does not 
require affidavits in support thereof, nor con
template the introduction of testimony, but 
the judge is not required to allow a change 
in such case as a matter of course: State v. 
Mewherter, 46-88. 

The prejudice of the judge contemplated 
by this section is not merely a belief as to 
the guilt or innocence of the party, but the 
presence of such state of feeling as will in
cline him in his ruling and instructions, 
against the accused. Such prejudice is not 
established merely by the fact that the judge 
is shown to have believed on a former trial 
of the accused for the same offense that he 

was guilty: State v. La Orange, 62 N. W., 
664. 

In a particular case, held, that newspaper 
comments complained of did not show a suffi
cient prejudice in view of counter affidavits 
to the effect that no such prejudice existed: 
State v. Edgerton, 69 N.W., 280. 

An attorney appointed by the court to de
fend a prisoner is not incompetent to make 
an affidavit to prove the facts necessary to 
entitle the prisoner to a change of venue: 
State v. Mooney, 10-506. 

As to counter-affidavits, see \ 5346 and 
notes. 

As to the sufficiency of the petition and 
affidavits, see \ 5348 and notes. 

SEC. 5344. Verified. When the ground alleged in the petition is 
excitement or prejudice against him in the county, it must be verified by 
three disinterested persons, residents of the county from which the change 
is sought, in addition to the petitioner himself. [C. '73, § 4370; R., § 4729.] 

SEC. 5345. Need, not state facts. The petition need not state the 
facts upon which the belief of the petitioner or other person verifying the 
same is founded, but may allege the belief of the particular ground thereof 
in general terms. [C. '73, § 4371; R., § 4730.] 
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SEC. 5346. Additional test imony. When the alleged ground in the 
petition is excitement or prejudice in the county against the petitioner, the 
court may receive additional testimony by affidavits only, either on the part 
of the defendant or the state. [C. 73, § 4372; R., § 4731.] 

is no such prejudice against the defendant 
in the county as to entitle him to the change: 
State v. Wells, 46-662. 

Upon an application for a change of venue 
in a prosecution for violation of a city ordi
nance it is not improper to consider counter-
affidavits of the citizens of the city that there 

S E C 5347. Filed with, clerk. The petition and affidavits must be filed 
with the clerk, and are parts of the record. [C. 73, § 4373; R., § 4732.] 

S E C 6348. Court's discretion. The court, in the exercise of a sound 
discretion, must, when fully advised, decide the matter of the petition accord
ing to the very right of it. [18 G. A., ch. 9; 17 G. A., ch. 171; C.73, § 4374; 
R., § 4733; C. '51, §3272.] 

Discretion of the court: The question of 
allowing the change rests in the sound dis
cretion of the court, and unless such discre
tion has been abused the supreme court, on 
appeal, will not interfere with the decision: 
State v. Ostrander, 18-435, 447; State v. Boss, 
21-467; State v, Collins, 32-36; State v. Felter, 
32-49; State v. Beck, 73-616; State v. Cadwell, 
79-473; State v. Woodward, 84-172. 

Even though the extent of the prejudice 
in the county is shown the question whether 
it is such as to prevent a fair and impartial 
trial of the defendant is for the district court 
to decide in its discretion, and such discre
tion will not be reviewed on appeal unless 
abuse thereof is shown: State v. Foster, 91-164. 

The supreme court will not on appeal in
terfere with the discretion lodged in the 
district court as to an application for change 
of venue, unless it appears that such discre
tion was improperly exercised or abused: 
State v. Edgerton, 69 N.W., 280. 

But this discretion ia not absolute, nor an 
arbitrary discretion: State v. Hutchinson, 27-
212. 

If it appear that this discretion has been 
improperly exercised, the action of the court 
will be reviewed and reversed; and in a par
ticular case the refusal to grant a change 
was held error: State v. Canada, 48-448. 

The rule that the court is to pass upon the 
question of granting a change of venue in 
the exercise of a sound discretion applies to 
cases where the change is asked on the 
ground of prejudice of the judge, or excite
ment and prejudice of the people of the 
county, and although these grounds may be 
averred in the very language of the statute 
they do not entitle the prisoner to a change 
as a matter of right (explaining State v. Nash, 
7-347; State v. Mooney, 10-506): State v. Ar
nold, 12-479; Gordon v. State, 3-410; State v. 
Barrett, 8-536. 

In a particular case, held, that the show
ing for a change was sufficient to render the 
action of the court in refusing it erroneous. 
State v. Nash, 7-347, 366. 

Although the provision for a change of 
venue is addressed to the sound discretion of 
the court which will not be interfered with 
on appeal unless it has been abused, yet in a 
particular case, held, that the showing of prej
udice was such that it was error not to grant 
the change: State v. Crafton, 89-109. 

The showing for a change of venue in a 
particular case, held to be sufficiently rebut

ted by counter-affidavits, and that there was 
no abuse of discretion in overruling the ap
plication: State v. Helm, 92-540. 

Abuse of discretion in denying a change 
of venue must be made to appear, or the de
cision of the court will not be interfered 
with, even when the ground alleged is the 
prejudice of the judge: State v. Bay, 50-520; 
State v. Knight, 19-94; State v. Jngalls, 17-8; 
State v. Freeman, 27-333; State v. Mewlierter, 
46-88; State v. Weems, 65 N. W., 387. 

Where the record fails to show that the 
evidence is all that was produced on the 
hearing of the application for change of 
venue, the supreme court cannot pass upon 
the correctness of the action of the lower 
court: State v. Mailing, 11-239; State v. Leis, 
11-416. 

To justify a reversal of the case for the 
action of the judge in overruling a motion for 
a change of venue, the record must show af
firmatively that there was an abuse of the 
discretion reposed in the court in determin
ing the same: State v. Hale, 65-575. 

Therefore, where an affidavit for a change 
of venue was a mere statement of the belief 
of the applicant that the judge was preju
diced, founded on alleged facts of the exist
ence of which the applicant had no personal 
knowledge, held, that such affidavit was in
sufficient to overcome the presumption aris
ing from the action of the court in denying 
the application: Ibid. 

Where a showing for a change is based 
on the ground of excitement or prejudice of 
the inhabitants of the county, and is resisted 
by affidavits on the part of the state, the su
preme court will, on appeal, be slow to inter
fere with an order denying the change. The 
record must show that there was an abuse of 
discretion in determining the matter: State 
v. Williams, 63-135. 

Though the petition for a change is based 
upon the prejudice of the judge, and shows 
sufficient ground, if true, to require a change, 
it does not follow that the change should be 
granted as a matter of course. The judge 
may consult his own feelings, as well as the 
papers, and grant or deny the change as he 
may think the right demands, in the exercise 
of a sound discretion. In a particular case, 
held, that the showing for a change was not 
sufficient to require the reversal of the action 
of the court in refusing it: State v. Foley, 
65-51. 

In a particular case, held, that the showing 
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for a change was not sufficient to necessitate 
a reversal: State v. Perigo, 70-657. 

Where an application was made for change 
of venue on account of prejudice of the judge, 
and overruled, and subsequently, in response 
to an objection to a juror made by defendant, 
the judge remarked that he intended to give 
the defendant a better jury than he was en
titled to, held, that this remark showed prej
udice on the part of the judge, and that the 
motion for a change should have been sus
tained: State v. Head, 49-85. 

It does not follow that because a change 
of venue on the ground of prejudice of the in
habitants of the county has been improperly 
denied, and the case is reversed on that 
ground, that when the case comes on for 
trial anew the defendant will be entitled to 
such change on the affidavits before filed: 
State v. Nash, 7-347, 374. 

Error in overruling an application for 
change of Venue will not entitle the defend
ant to a release; on habeas corpus: Jackson v. 
Boyd, 53-536: ' 

Where defendant was found guilty of mur
der, and the verdict was set aside on the 
ground that one of the jurors was an alien, 
and a motion by defendant for £ change of 
venue on the ground of prejudice in the 
county where he had once been tried was 
overruled, lield, that there was no abuse of 
discretion in overruling the motion, as the 
fact that defendant had once been tried and 
convicted in the county would not of itself 
be sufficient to justify a change of venue, and 
it was shown by counter-affidavits on behalf 
of the state that if there had been prejudice 
on the part of the public it had died out be
fore the first trial: State v: Kennedy, 77-208. 

And a motion to have the persons who 
executed the counter-affidavits brought into 
court and orally, examined, held properly 
overruled, as there was nothing to indicate 
that the counter-affidavits were not made in 
good faith: Ibid. 

Where an application for a change of 
venue is made on account of the alleged 
prejudice of the judge, it is the duty of the 
court to grant or deny the change, not ac
cording to his preferences or as to the belief 
of the applicant for the change, but as to the 
fact of prejudice as it appears to him, and 
his ruling will not be disturbed upon appeal 
unless it appears that there has been an 
abuse of discretion: State v. Billings, 77-417. 

But where an application for a change 
was supported by affidavits of forty or fifty 
persons showing strong excitement and prej
udice among the people, opposed to which 
were the affidavits of almost eight hundred 

SEC. 5349. To what county. If sustained, the court must, if the 
ground alleged be the prejudice of the judge, order the change of venue to 
the most convenient county in an adjoining district to which no objection 
exists. If sustained on the ground of excitement and prejudice in the county, 
it must be awarded to such county in the same district in which no such 
objection exists. [C. 73, §§ 4375-6; R., §§ 4734-5; C'51, § 3272.] 

For other provisions as to change of venue, see \ 249. 

SEC. 5350. Duty of clerk. Upon the change of place of trial to another 
county, if there be but one defendant in the case, or if all have joined in the 
petition, the clerk must make out and certify a transcript of all papers on 

others, which did not deny the excitement 
and prejudice, but claimed that it was not 
so great as to prevent a fair and impartía 
trial, held, that to,.have granted a change 
would have been according to general prac
tice in such cases, and the refusal of the court 
to do so was an abuse of discretion: Ibid. 

Where more than two months after the 
finding of an indictment and on the eleventh 
day of the next term of court, defendant 
filed an applicatian for a change of venue, 
verified by himself and three other persons, 
and the state filed counter-affidavits of 
eleven> persons, and defendant asked for 
more time in which to file additional affida
vits, held, that as there was no excuse for 
defendant's delay in making the application, 
there was no abuse of discretion in denying 
the request for additional time and denying 
the request for a change of venue: State v. 
Adams, 81-595. 

_ In a prosecution for libelous publication 
with reference to a candidate for congress, 
change of venue being asked on the ground 
that such candidate had been recently elected 
by a large majority, receiving a majority of 
the votes in the county, held, that it appear
ing that there was no undue excitement at 
such election the change was properly denied 
in the discretion of the court: State v. Con-
able, 81-60. 

The fact that the newspapers had pub
lished accounts of the trial of another person 
jointly indicted with defendant, but given a 
separate trial, will not make it necessary 
that a change of venue be granted from the 
county. The effect of prejudice as to each 
juror is to be determined by way of chal
lenge: State v. Hamil, 65 N.W., 395. 

In civil cases, see \ 3505 and notes. 
In police court: There is no provision for 

change of venue in proceedings before a po
lice court for violation of a city ordinance. 
The provisions in that respect with reference 
to prosecutions before justices of the peace 
do not apply: Zelle v. McHenry, 51-572. 

Affidavits: Where the petition is based 
upon the prejudice of the judge, the statute 
does not require affidavits in support thereof, 
nor contemplate the introduction of testi
mony, but the judge is not required to allow 
a change in such case as a matter of course: 
State v. Mewherter, 46-88. 

Costs: The county in which the case is 
tried is liable, primarily, for the costs and 
charges, such county having the right under 
fj 5354 to recover the amount thereof from 
the county in which the offense was com
mitted: Lockhart v. Montgomery County, 76-79. 
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file in the case, including the indictment, and file the same in his office, and 
all the original papers on file, with a certified copy of all record entries 
therein, must be without unnecessary delay transmitted to the clerk of the 
court to which the change is ordered. [C. 73 , §4377; R., §4736; C ' 5 1 , § 3273.] 

The transcript of record entries which is clerk transmitting them is essential: Siafe v. 
required to be made by the clerk in trans- McGuire, 87-142. 
ferring the case upon change of venue to The provisions of this section are not 
another county does not include the indict- affected by those of \ 5276 directing the in-
ment itself, which is required to be trans- dictment and minutes of testimony to be re
mitted in its original form: Sharp v. State, 2- tained finally by the clerk and remain in his 
454. office as a record: Ibid. 

I t is not error to allow the clerk of the The clerk, on a change of venue being 
court from which a change of venue is taken granted, should forward with the papers of 
to amend his certificate by interlineation to the case, the bail bond for the appearance 
supply an omission, there being no question of the defendant, and the suit on such bond, 
as to the truthfulness of the amendment: in case of forfeiture, should be brought in 
State v. Gibson, 29-295. the county to which the case is transferred. 

The originals are to be transferred to the If money has been deposited with the clerk 
county to which the change of venue is instead of bail such money should be sent to 
granted and no identification thereof by the the clerk of the county to which the case is 

removed: Warren County v. Polk Co., 89-44. 

S E C . 5351. "Where more than one defendant. If there be more than 
one defendant in such case, and all the defendants have not joined in the 
petition, the clerk must, without unnecessary delay, make out and certify a 
t ranscript of all entries appearing on the record, and of all the papers on 
file in the case, including the indictment, and transmit the same to the clerk 
of the court to which the change of place of trial is ordered, retaining the 
originals. [C. '73, § 4378; R., § 4737.] 

S E C . 5 3 5 2 . D u t y of sheriff. When a change of place of trial to another 
county has been ordered, if the defendant is in custody, the sheriff of the 
county from which the change is granted must, on the order of the court, 
deliver him to the sheriff of the county to which such change is allowed, and 
upon such delivery, with a certified copy of the order therefor, the sheriff last 
mentioned must receive and detain the defendant in his custody until legal ly 
discharged therefrom, and give a certificate of such delivery. [C. 73 , § 
4379; R., § 4738; G '51, § 3274.] 

S E C . 5 3 5 3 . P r o c e e d i n g s af te r c h a n g e . The court to which the change 
is granted must take cognizance of the cause, and proceed therein to trial, 
judgment and execution, in all respects as if the indictment had been found 
by the grand jury impaneled in such court. [C.73, § 4380; R., § 4739; C.'51, 
§'3275.] 

Where an indictment upon which defend- the case was taken might require a new bail 
ant is put on trial appears to have been bond: State v. Merrihew, 47-112; but the sure-
properly found in the county from which the ties on the original bond were not thereby 
change is taken, and no objection is made released: State v. Brown, 16-314. 
thereto until after verdict, defendant cannot Also held under that section, that the 
object that it is not filed in the court in which court or judge might require material wit-
the trial is had: Sharp v. State, 2-454. nesses to give bonds for their appearance: 

Under \ 4385 of Code of '73 [not here re- Comfort v. Kittle, 81-179. 
tained] it was held that the court to which 

S E C . 5 3 5 4 . Cost of c h a n g e . When the place of tr ial is changed under 
the provisions of this chapter, the county from which the change was taken 
shal l pay the expenses and charges of removing, delivering and keeping 
the defendant, and all other expenses and costs necessary and consequent 
upon such change and trial , which shall be audited and allowed by the court 
t rying the case, and all such expenses and costs may be recovered by the 
county to which the trial is changed in an action against the county in which 
the prosecution was commenced. [C.73, §§ 3841, 4381, 4386; R., §§ 4740, 
4745; C '51 , § 3276.] 

This section simply provides that when determine for what costs the county shall be 
costs are paid b3' the county whei'e the trial liable: State v. Bainsbarger, 74-539. 
is had they shall be charged to the county The provisions of \ 3872, as to taxing jury 
where the indictment is found. It does not fees, do not affect the amount of recovery 



Tit. XXV, Chs. 22, 23. 
2 0 4 3 

CHALLENGING THE JURY. §§ 5355-5359 

under this section: Jones County v. Linn 
County, 68-63. 

This section applies in case of change of 
venue, and probably in case of preliminary 
examination, but it is not applicable where 
one county (under ? 5158) takes jurisdiction 
of a crime committed in an adjoining county 
but within five hundred yards of the bound
ary line between them: Floyd County v. Cerro 
Gordo County, 47-186. 

The expenses of a trial where change of 
venue is taken are to be paid by the county 
in which the trial is had, being recoverable 
by it under this section from the county 
where the crime is committed: Lockhart v. 
Montgomery County, 76-79. 

This section was designed to relieve the 
county to which a criminal cause should be 
transferred from liability for costs of its 
prosecution and to require their payment by 
the county in which the offense charged was 
committed and from which the case was 

transferred. It was not designed to increase 
the items of taxable costs and does not in
clude the expense of printing abstracts: State 
v. ¡Billings, 81-566. 

But where abstracts are prepared and 
printed by the defendants in criminal cases, 
neither the county nor the state is liable for 
such costs: Ibid. 

Under this section, in all cases of change 
of venue, the county from which the case is 
removed is liable to the county wherein the 
trial is had for all the costs and expenses of 
the trial of the case, and not merely for the 
costs which may be taxed against accused in 
case of conviction: Jones County v. Linn 
County, 68-63. 

An indorsement by the judge, not pur
porting to act as the court, recommending 
the allowance of an amount for costs, liM 
not an auditing and allowance binding upon 
the county: Barnes v. Marion County, 54-482. 

S E C . 5 3 5 5 . Sheriff's fees. Fo r delivering prisoners under the pro
visions of this chapter, sheriffs are entitled to the same fees as are allowed 
for the conveyance of convicts to the penitentiary. [C. 73 , § 4382; R., § 
4741; C ' 5 1 , §3277.] 

C H A P T E R 22. 

OF THE TRIAL JURY. 

S E C T I O N 5356 . Drawing . The rules for drawing the jury shall be the 
same as those provided in civil procedure. [C '73 , §§ 4389-95, 4397; R., 
§§ 4751-7, 4759; C ' 5 1 , §§ 2964-9, 2971.] 

As to waiving jury trial, see notes to \ 
5338. 

As to the selection, drawing and sum
moning of the jurors, see \\ 332-353 and notes. 

S E C . 5357 . Complet ion of panel . If for any reason the regular panel 
is exhausted without a jury being selected, it shal l be completed in the man
ner provided in the chapter upon selecting, drawing and summoning juries. 
[C '73 , § 4396; R., § 4758; C '51 , § 2970.] 

C H A P T E R 23. 

OF CHALLENGING THE JURY. 

S E C T I O N 6358 . To the panel. All the provisions of law relat ing to chal
lenges to the panel of tr ial jurors in civil procedure, the grounds therefor, 
the manner of exercising the same, and the effect thereof, shall apply to the 
panel of tr ial jurors in criminal cases. [C '73 , §§ 4398-4403; R., §§ 4760-5; 
C '51 , §§ 2972-7.] 

It is not a ground for a challenge to the 
panel that the jurors may have heard the 
evidence in a preliminary inquiry, under \ 
5540, as to the prisoner's sanity: State v. Ar
nold, 12-479. 

A challenge to the panel cannot be made 
after challenges to individual jurors: State v. 
Davis, 41-311. 

S E C . 5 3 6 9 . To indiv idual juror. A challenge to an individual juror 
is an objection which may be taken orally, and is either for cause or per
emptory. [ C 73, § 4404; R., § 4766; C '51, § 2978.] 

If a venire is returned so as to show its 
defects, the defendant must ascertain the 
facts as they really exist, and make any 
challenges to the panel which he intends to 
raise, before challenging individual jurors: 
Slate v. Bryan, 40-379. 
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SEC. 6360. For cause. A challenge for cause may be made by the 
state or defendant, and must distinctly specify the facts constituting the 
causes thereof. It may be made for any of the following causes: 

1. A previous conviction of the juror of a felony; 
2. A want of any of the qualifications prescribed by statute to render a 

person a competent juror; 
3. Unsoundness of mind, or such defects in the faculties of the mind or 

the organs of the body as render him incapable of performing the duties of 
a juror; 

4. Affinity or consanguinity, within the ninth degree, to the person 
alleged to be injured by the offense charged, or on whose preliminary infor
mation, or at whose instance, the prosecution was instituted, or to the 
defendant, to be computed according to the rule of the civil law; 

5. Standing in the relation of guardian and ward, attornfiv__and client, 
master and servant, or landlord and tenant, or being a member of the family 
of the defendant, or of the person alleged to be injured by the offense charged, 
or on whose preliminary information, or at whose instance, the prosecution 
was instituted, or in his employ on wages; 

6. Being a party adverse to the defendant in a civil action, or having 
been the prosecutor against or accused by him in a criminal prosecution; 

7. Having served on the grand jury which found the indictment, or on 
a coroner's jury which inquired into the death of a person whose death is 
the subject of the indictment; 

8. Having, served on a trial jury which has tried another defendant for 
the offense charged in the indictment; 

9. Having been on a jury formerly sworn to try the same indictment and 
whose verdict was set aside, or which was discharged without a verdict 
after the cause was submitted to it; 

10. Having served as a juror, in a civil action brought against the defend
ant, for the act charged as an offense; 

11. Having formed or expressed such an opinion as to the guilt or inno
cence of the prisoner as would prevent him from rendering a true verdict 
upon the evidence submitted on the trial; 

12. Because of his being bail for any defendant in the indictment; 
13. Because he is defendant in a similar indictment, or complainant or 

private prosecutor against the defendant or any other person indicted for 
a similar offense; 

14. Because he is, or within a year preceding has been, engaged or 
interested in carrying on any business, calling or employment, the carrying 
on of which is a violation of law, where the defendant is indicted for a like 
offense; 

15. Because he has been a witness, either for or against the defendant, on 
the preliminary trial or before the grand jury. [C. 73, § 4405; R., §§ 4767-71; 
C'51, §§2982-6.] 

Qualifications: See ?§ 332-334 and notes. Having formed and expressed an opinion 
Having served on a jury in the trial of as to the killing, in a case of homicide, is not 

another defendant: The provisions of this sufficient: State v. Thompson, 9-188. 
paragraph refer to cases where two or more Having formed a hypothetical opinion, 
defendants have been jointly indicted for the based upon rumors, but which would not pré
same offense, and have had separate trials; vent the juror from rendering a true verdict 
and not to cases where two defendants are upon the evidence, will not disqualify him: 
separately indicted, although the offenses State v. Ostrander, 18-435, 451. 
may be of the same kind: State v. Sheeley, The opinion that defendant is guilty or 
15-404; State v. Leicht, 17-28. innocent, which is good ground of challenge, 

Having formed or expressed an opinion: is an unqualified opinion. If the opinion is 
Under the provisions of this section, an qualified by the conditions that if what the 
opinion of a juror in regard to some of the juror has heard about the case is true, then 
transactions involved in the case is not suffi- defendant is guilty or not guilty, the opinion 
cient to disqualify him. In order to dis- is a qualified one, and does not render the 
qualify, the opinion must be as to the guilt juror incompetent: State v. George, 62-682. 
or innocence of the prisoner: State v. Bryan, The fact that a person has heard part of 
40-379. the evidence and arguments on the trial of a 
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case against another person indicted with 
defendant for the crime with which defend
ant is charged, will not be a ground of chal
lenge, where it appears that he has neither 
formed nor expressed an opinion as to the 
merits of the case: ¡State v. Fhilpot, 66 N.W., 
730. 

Where a juror stated that he had no bias 
or prejudice against the prisoner (who was 
an Indian), but merely had heard reports, 
which he believed, that some Indians had 
done the deed for which the Indian was on 
trial; and that the act done was wrong, un
less done in self-defense, held, that this was 
not such gi'ound as to exclude him from sit
ting as a juror: Wau-kon-cliaw-neek-kaio v. 
United States, Mor., 332. 

Where the juror stated that he had 
formed and expressed an opinion upon rumor, 
but that he had no ill-will or prejudice 
against defendant, and no personal knowl
edge of the circumstances of the case; and 
that his opinion was conditional; and if what 
he had heard was true he had formed an 
opinion, and if what he had heard was untrue 
he had not formed an opinion, held, that the 
juror was subject to challenge for cause: 
Trimble v. State, 2 G. Gi\, 404. 

Under the existing statute no opinion 
which a juror entertains disqualifies him 
unless it would prevent him from rendering 
a true verdict upon the evidence submitted 
on the trial: State v. Munchrath, 78-268; State 
v. Brady, 69 N.W., 290. 

A person otherwise unobjectionable is not 
disqualified for acting as a juror on the trial 
of one defendant if he has fonned an opinion 
as to his guilt or innocence from having read 
what is claimed to be a full report of the 
evidence given on the trial of another defend
ant for the same offense: Ibid. 

A person may form an opinion from read
ing a newspaper account of an alleged crime, 
or from hearing others speak of it, and not 
be disqualified from acting as a juror, pro
vided the opinion so formed is not of a char
acter to interfere with the rendering of a 
true verdict on the evidence submitted on 
the trial: Ibid. 

I t is the duty of the court, and not of the 
juror, to determine whether his opinion dis
qualifies him to act as a juror. The court 
should decide as to the fact of qualification 
from a consideration of the juror's examina
tion as a whole, and of such other evidence 
and'circumstances as may be relevant and 
which tend to aid it in reaching a just con
clusion: Ibid. 

The party challenging must distinctly 
specify which of the several facts disclosed 
by the juror's answers he relies upon as a 
cause of challenge; and where the defendant 
challenged a juror ' 'on his answers for cause, ' ' 
held, that the ground of challenge was not 
sufficiently specified: Ibid. 

In a particular case, lield, that there was 
no error in overruling the challenges to two 
jurors for cause: State v. King, 81-587. 

Error in overruling a challenge to a juror 
is error without prejudice, if the juror does 
not sit and the defendant does not exhaust 
all his peremptory challenges: State v. Brown-
lee, 84-473. 

Where a juror stated that he had not 
formed an unqualified opinion; that if what 
he had heard should be proved he had an 
opinion made up, but that he thought he had 
no prejudice or bias, etc., held, that he was 
not disqualified: State v. Sater, 8-420. 

The juror having testified that he has 
formed and expressed an unqualified opinion, 
etc., should not be required to state whether 
it is for or against the prisoner in order to 
render him subject to challenge for cause: 
¿fíate v. Slielledy, 8-477. 

Where, in a prosecution for nuisance in 
using_ a building for illegal sale of intoxicat
ing liquors, the juror testified that he was 
opposed to the business of saloon-keeping 
and to the law regulating the sale of intoxi
cating liquors, but that as long as the law 
stood he was not prejudiced against a man 
for selling beer or wine, luid, that he was a 
competent juror: State v. Nelson, 58-208. 

Where a juror stated that he had read an 
account of the matter (a murder) in the 
papers at the time it occurred, and came to 
the conclusion that defendant shot the de
ceased, and that it was a criminal thing for 
him to do, etc., but also stated that he had 
no bias against the defendant, and believed 
he could fairly and without prejudice deter
mine upon the testimony the guilt or inno
cence of defendant, irrespective of what he 
had read, held, that it was not error to refuse 
to sustain a challenge for cause: State v. 
Bruce, 48-530. And see State v. Lawrence, 
38-51; State v. Sopher, 70-494. 

A juror cannot be said to have formed an 
unqualified opinion when the opinion he has 
formed is based upon hearsay and not upon 
statements made by any one claiming to have 
personal knowledge, and he still thinks that 
he can render a true verdict: /State v. Ormis-
ton, 66-143. 

Where a juror testified that he had neither 
formed or expressed such an opinion as would 
prevent him from rendering a true verdict, 
held, that he was qualified, although on ex
amination he said that he had an unquali
fied opinion, it appearing, however, that the 
juror adhered to the belief that he had no 
opinion which would prevent him from ren
dering a true verdict according to the evi
dence: State v. "Fatter, 71-557. 

Persons who have not formed or expressed 
such an opinion as would preclude them from 
rendering a true verdict upon the evidence 
submitted on the trial are not disqualified: 
State v. Smith, 73-32. 

An opinion as to the guilt or innocence of 
the accused does not necessarily disqualify 
a juror even though some evidence would be 
required to remove it. The statute evidently 
contemplates the existence of such an opin
ion without its being such as to prevent the 
juror from rendering a true verdict: State v. 
Field. 89-34. 

Knowledge of a case does not disqualify, 
nor does the fact of having formed an opin
ion. It is only such an opinion as would pre
vent the juror from rendering a true verdict 
upon the evidence that disqualifies, or as it 
is sometimes called, an unqualified opinion: 
State o. Foster, 91-164. 

The fact that a juror has formed an opin-
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ion on one or more of the facts of the case is 
not a sufficient ground of challenge. I t is a 
question of fact for the court whether or not 
the opinion formed is one that would prevent 
the juror from rendering a true verdict upon 
the evidence: State v. Weems, 65 N. W., 381. 

Where it appears that the juror's mind is 
in such condition that he can render an un
biased verdict on the evidence he is not sub
ject to challenge although he may have pre
viously formed an opinion based on what in
formation he has heard with reference to the 
case: Slate v. Yetzer, 66 N. W., 731. 

Opposed to death penalty: On trial for 
a capital offense it is no cause of challenge 
for the state that the juror is conscien
tiously opposed to the infliction of the death 
penalty: State v. Lee, 91-499. 

Implied bias: The fact that a juror is a 
member of an association for the prosecution 
of persons generally who may be arrested for 
horse-stealing is not a ground for challenge 
upon the trial of a defendant charged with 
that crime: State v. Wilson, 8-407. 

The fact that a juror is a resident of the 
city does not disqualify him to sit on a jury 
for the trial of a person for violation of a city 
ordinance: State v. Wells, 46-662. 

Time of objection; new trial: If the juror 
is examined on oath at the proper time as to 
whether he has formed or expressed such an 
opinion as will disqualify him, and answers 
falsely with reference thereto, that fact be
ing shown, may be a ground for a new trial, 

SEC. 5361. Juror examined. Upon the trial of a challenge to an indi
vidual juror, the juror challenged shall be sworn, if demanded by either 
party, and examined as a witness to prove or disprove the challenge, and 
must answer every question pertinent to the inquiry thereon, but his 
answer shall not afterwards be testimony against him. [C. '73, § 4407; R., § 
4773; C'51, §2988.] 

but such ground cannot be urged unless the 
witness has been interrogated with respect 
thereto at the proper time: State v. Shelledy, 
8-477, 508. 

Waiver: In accepting the jury, defend
ant waives an objection thereto for bias or 
prejudice, but if either of the jurors was 
disqualified to act as such, he does not waive 
his right of objection for this cause, but may 
make it a ground for new trial, unless he 
knew at the time the jury was sworn of the 
fact of disqualification: State v. Groóme, 10-
308. 

Effect of disqualification: A judgment 
upon the verdict rendered by a disqualified 
jury is erroneous, but not void. I t may be 
reversed upon appeal, but cannot be disre
garded as a nullity: Foreman v. Hunter, 59-
550. 

Error without prejudice: Where defend
ant does not exhaust all his peremptory 
challenges, any error in overruling a chal
lenge to a juror for cause will be considered 
as error without prejudice: State v. Elliott, 
45^86. 

Failure of the court to sustain a challenge 
for cause to a juror who does not sit as one 
of the jurors on the trial will not constitute 
reversible error where it appears that de
fendant's peremptory challenges were not 
all exhausted when the jury was finally 
sworn: State v. Davis, 41-31L 

And see notes to \ 3686. 

the inquiry so as to prove to the mind of the 
jury facts, circumstances, and even hypo
thetical cases, and thus fully present his 
right to challenge for cause: 1 bid. 

Where the juror has been challenged for 
cause it is within the discretion of the court 
to allow the opposite party the privilege of 
recalling him for cross-examination as to his 
qualifications: State v. Shelledy, 8-477, 503. 

It is not proper for counsel to ask a juror 
whether he has formed or expressed an 
opinion as to certain supposed defense: State 
v. Arnold, 12-479. 

The proper method in examining a juror 
is to direct the investigation to the general 
question of opinion as to the guilt or inno
cence of the prisoner. The purpose of the 
inquiry is to ascertain the existence or non
existence of actual bias. Counsel may direct 

SEC. 5362. Other witnesses. Other witnesses may also be examined 
on either side; and the rules of evidence applicable to the trial of other 
issues shall govern the admission or exclusion of testimony on the trial of 
the challenge, and the court shall determine the law and the fact, and must 
allow or disallow the challenge. [C'73, §§ 4408-9; R., §§ 4774-5; C. '51, §§ 
2989-90.] 

SEC. 6363. Order of challenges for cause. The state shall first com
plete its challenge for cause, and the defendant afterwards, until twelve 
jurors have been obtained against whom no cause of challenge has been 
found to exist. [C. '73, §§ 4410-11; R., §§ 4776-7.] 

SEC. 5364. Peremptory challenges. Peremptory challenges shall 
be exercised in the same manner as is provided in the trial of civil actions. 
[22 G. A., ch. 39; C'73, §4414.] 

The fact that the state waives the first right of defendant to exercise his peremp-
peremptory challenge does not defeat the tory challenges: Smith o. State, 4 G. Gr., 189. 
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As to order of peremptory challenges That error in ruling for cause is waived 
under prior statute, see State v. Pierce, 8-231; by failure to exhaust peremptory challenges, 
State v. Shelledy, 8-477, 504. see notes to ? 5360. 

As to order of challenges in civil cases, 
see \ 3686 and notes. 

SEC. 5365. Number. If the offense charged in the indictment is or 
may be punishable with death or imprisonment for life, the state and 
defendant are each entitled to ten peremptory challenges; if any other 
felony, to six each, and if a misdemeanor, to three each. [22 G. A., ch. 39; 
C'73, §4413.] 

Where the defendant in a criminal pros- before the amendatory act took effect, líela, 
ecution had a right to twenty peremptory that the amendment affected no vested right, 
challenges at the time the crime was com- but merely pertained to the remedy, and was 
initted and the law was subsequently amend- applicable after it took effect, no matter 
ed so as to give the defendant but ten chai- when the proceeding was commenced: State 
lenges, but the prosecution was commenced v. Shreves, 81-615. 

SEC. 6366. Vacancy filled. After each challenge which is allowed, 
the vacancy occasioned thereby shall, if required, be filled before any fur
ther challenge is made, and any new juror thus introduced may be chal
lenged for cause as well as peremptorily, if the peremptory challenges are 
not exhausted. [C.73, §4416; R., §4782.] 

SEC. 6367. Order of different kinds. The challenges of either party 
need not be all taken at once, but separately, in the following order, includ
ing in each challenge all the causes of challenge belonging to the same 
class: to the panel; to an individual juror for cause; to an individual juror, 
peremptorily. [C'73, §4415; R., §4781.] 

SEC. 6368. Bias in favor of party. Bias in a juror against either 
party is no cause of challenge by the other, and may be waived by the party 
against whom it exists. [C. '73, § 4418; R., § 4784.] 

SEC. 5369. Jurors sworn. When twelve jurors are accepted they 
shall be sworn to try the issues. [C'73, § 4417; R., § 4783.] 

Where it appeared that the jury, after oath was sufficient: Wrocklege v. State, 1-167. 
being impaneled, were sworn '"the truth to See, further, notes to § 5372. 
speak upon the issues joined," held, that the As to trial by less than twelve, see notes 

to g 5338. 

CHAPTER 24. 
OF THE TRIAL TO A JURY. 

SECTION 6370. Continuances. The provisions of the code of civil pro
cedure relative to the continuances of the trial of civil causes shall apply to 
the continuance of criminal actions, but no judgment for costs shall be ren
dered against a defendant on account thereof, except as in this code other
wise provided. The defendant shall, if he demands it upon entering his 
plea, be entitled to three days in which to prepare for trial. [0. '73, § 4419.] 

Under a statutory provision, not now in A party cannot demand three days for 
force, as to the time of trial in criminal pro- preparation for trial where such time has 
ceedings, lield, that until the time fixed by been expressly or by mutual understanding 
law, or by the court in accordance with the waived by defendant: State v. Thompson, 64 
provisions of statute, defendant could not be N. W., 419. 
legally compelled to go to trial or show cause Where, without demanding time to pre-
for continuance: State v. Harris, 33-356. pare for trial, defendant moved for a con-

Defendant is not entitled, as a matter of tinuance on account of absence of witnesses, 
right, to a continuance of a case to the term and the prosecution admitted the testimony 
next after that at which the indictment is of such witnesses, lield that, not having asked 
found: State v. Arnold, 12-479. specifically for the time allowed by statute, 

There is no rule of law granting to a de- he must be deemed to have waived the pro-
fendant charged with a capital offense time vision. It has frequently been held that such 
beyond the first term to prepare for trial: provision may be waived: State v. Harris, 69 
State v. Wcems, 65 N. W., 387. N. W., 413. 



§§ 5371-5372 
2048 

TRIAL TO A JURY. Tit. XXV, Ch. 24. 

Where, without a formal plea having been 
entered, postponements of the time of trial 
were secured by the defendant, and the case 
finally set for trial by his consent, held, that 
he was not entitled to the time stipulated by 
statute after fonnal arraignment in which to 
plead: State v. Jordan, 87-86. 

In a criminal case the state as well as de
fendant is entitled to reasonable opportunity 
to procure its witnesses and be prepared for 
trial; and where a proper application for a 
continuance is made by the state with suffi
cient showing of diligence, it should be 
granted: átale v. Painter, 40-298. 

When defendant during the trial dis
missed his counsel, and had new counsel ap
pointed by the court to defend him, held not 
error to refuse continuance of several days 
on such appointment, no ground for the dis
missal appearing of record, and defendant's 
guilt being conclusively shown: State v. 
House, 55-466. 

The time during the term at which the 

defendant shall be put upon his trial rests 
wholly in the sound discretion of the judge, 
and the fact that the court upon application 
of the prosecution passes the case to a later 
day of the term will not constitute error in 
the absence of any showing of abuse of dis
cretion or prejudice: Slate v. Maker, 74-77. 

In a prosecution for murder, where de
fendant asked for a continuance until the 
next term for the purpose of obtaining testi
mony and the application was overruled, but 
a continuance afterwards granted to a later 
day in the term, at which time defendant 
was tried, convicted and sentenced to death, 
and where the record showed that certain 
depositions had been taken in another state 
and mailed to the place of the trial but had 
failed to arrive, held, that the court should 
have continued the case upon its own motion 
until a subsequent term, that the defendant 
might have the benefit of the delayed testi
mony: State v. Foster, 79-726. 

See, further, U 3663, 3664 and notes. 

SEC. 6371. Provisions in civil cases. All the provisions relating to 
mode and manner of the trial of civil actions, report thereof, translation of 
the shorthand reporter's notes, the making such report and translation a 
part of the i*ecord, and in all other respects, apply to the trial of criminal 
actions. [C. 78, § 4436; R., § 4809.] 

SEC. 6372. Order of trial. The jury having been impaneled and sworn, 
the trial must proceed in the following order: The clerk or county attorney 
must read the indictment and state the defendant's plea to the jury, and the 
county attorney may briefly state the evidence by which he expects to sus
tain the indictment; the attorney for the defendant may then briefly state 
his defense, and the evidence by which he expects to sustain it; the state 
may then offer the evidence in support of the indictment; the defendant or 
his counsel may then offer his evidence in support of his defense; the par
ties may then, respectively, offer rebutting evidence only, unless the court, 
for good reasons, in furtherance of justice, permit them to offer evidence 
upon their original case. When the evidence is concluded, unless the case 
is submitted to the jury on both sides without argument, the county attorney 
must commence, the defendant follow by one or two counsel, at his option, 
unless the court permit him to be heard by a larger number, and the county 
attorney conclude, confining himself to a response to the arguments of the 
defendant's counsel. Where two or more defendants are on trial for the 
same offense, they may be heard by one counsel each; and when the affirmative 
of the issue is with the defendant, the court may, in its discretion, award to 
the defendant the last argument. The court shall not restrict counsel as to 
time in their arguments to the jury. Upon the conclusion of the arguments, 
the court shall charge the jury in writing, without oral explanation or qual
ification, stating the law of the case. [17 G. A., ch. 19; C. '73, §§ 4420, 4423; 
R., §§ 4785, 4788; C. '51, § 2991.] 

Administering oath to jury: No form of 
oath to the jury is prescribed by the statute; 
and, in the absence of a record showing the 
contrary, it will be presumed that the oath 
administered was in due form: State v. Os-
trunder, 18-435, 452. 

Where the record recited that " the jury 
were duly impaneled and sworn to try the 
case (naming it), and a true verdict give 
therein, according to the evidence and the 
best of their ability," held, that even if that 
was literally the oath administered it was 
sufficient: Ibid. 

Where it appeared that after being im
paneled the jury were sworn " the truth to 

speak upon the issues joined," held, that the 
oath was sufficient: Wrocklege v. State, 1-167. 

Under the provisions of the Code of '51, 
held, that the oath administered to the jury 
requiring them " t h e truth to speak," with
out including the direction " to try the issues 
joined," was not sufficient: Diaxni v. State, 4 
G. Gr., 381. 

Under the provisions of the Revised Stat
utes of 1843 requiring an oath in a particular 
form, held, that where the record recited 
that the jury were s worn, " t h e truth to 
speak" upon the issues joined between the 
parties, which was much less formal and 
solemn than the oath required by statute, 
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such irregularity was sufficient to warrant 
the reversal of a conviction for murder: Har-
riman v. State, 2 G. Gr., 270. 

Method of impaneling: It is too late, 
after the verdict, to object to the manner of 
impaneling the jury when no objection was 
made on the trial: Ibid. 

Dismissing juror: It is error, after the 
jury has been impaneled and the trial com
menced, to dismiss a juror and substitute 
another in his place, even though the juror 
dismissed has been guilty of misconduct 
which would vitiate a verdict of guilty ÎÎ 
rendered in such a proceeding. In such a 
case of misconduct the jury should be dis
missed and the trial commenced anew: Gra-
ble v. State, 2 G. Gr., 559. 

Order of trial: The order here specified 
may be varied by the court in the exercise 
of lawful discretion: State v. Flynn, 42-164; 
State v. Falconer, 70-416. 

Bight to open and close: Where after 
the opening argument for the prosecution 
defendant asked to have the cause submitted 
without further argument, waiving argu
ment for the defense, held, that it was not 
error to allow another attorney to further 
address the jury on behalf of the prosecu-
-cution: State v. Row, 81-138. 

An argument of the prosecuting attorney 
in closing, held not to have introduced into 
the case any facts as to which there was no 
evidence or to have been otherwise unusual 
or prejudicial: Ibid. 

As to right to open and close on plea of 
former conviction or acquittal, see \ 5374. 

Opening- statement for prosecution: 
Statements by the district attorney, in open
ing the case to the jury, of facts which he ex
pects to prove, and which if proved would be 
material and competent, may be made by him, 
if in good faith, believing and having good 
reason to believe he will be able to sustain 
them by evidence, although he is afterward 
unable to obtain evidence to sustain some 
of them: State v. Meshék, 61-316. 

In the opening of a case some latitude 
must be allowed to counsel in stating what 
they expect to prove. In discussing the 
testimony in the closing arguments they 
may properly deduce therefrom facts which 
may be legitimately inferred from what ap
pears in the record: State v. Grafton, 89-109. 

If the attorney for the prosecution, and 
with reasonable ground to believe the evi
dence admissible, states what he claims will 
be the substance of the evidence, it does not 
follow that his conduct in so doing is cen
surable because in the further progress of 
the trial the court rules out the evidence of
fered as improper: State v. Allen, 69 N. W., 
274. 

Held, under a former statute, that the 
•court might, in its discretion, allow the dis
trict attorney to make a statement of the 
•case to the jury, and the only effect of the 
above provision is to secure, as a matter of 
right, what the court might, in its own dis
cretion, have granted or refused: State v. 
Bateman, 52-604. 

In a particular case, a lengthy statement, 
which was made by prosecuting attorney, of 
the evidence which it was expected would be 
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introduced, and was followed by an unfair 
argument of the case based to a considerable 
extent upon facts which were wholly unsub
stantiated by the evidence afterwards intro
duced, was held sufficient misconduct to 
require a reversal, the defendant having ob
jected to the remarks of the prosecuting at
torney at the time; and further held, that the 
fact that attorney for defendant replied to 
his opening argument in the same manner, 
did not render the action of the prosecuting 
attorney error without prejudice: State v. 
Williams, 63-135. 

In a criminal prosecution where it was al
leged that the county attorney in his open
ing statement to the jury was guilty of mis
conduct in stating that certain evidence 
would be introduced by the state, and no such 
evidence was offered, held, that an examina
tion of the attorney's address in connection 
with the evidence failed to show a departure 
from proper methods sufficient to justify the 
granting of a new trial: State v. Shreves, 81-
615. 

The fact that by oversight the prosecu
tion introduces its evidence before the in
dictment is read and the opening statement 
made will not constitute ground of reversal, 
such irregularity being waived by failure to 
interpose an objection to the introduction of 
evidence before the reading of the indict
ment: /State v. Norton, 67-641. 

Additional counsel for prosecution: 
The practice of allowing district attorneys 
to have the assistance of associate counsel 
has been too long acquiesced in, in this 
state, to be called in question. There can 
be no objection to leaving the matter of al
lowing associate counsel to the discretion of 
the court and prosecuting attorney: State v. 
Fitzgerald, 49-260. 

An attorney employed by private parties 
may assist the county attorney, and the read
ing by him of the indictment to the jury 
will not be error: State v. Grafton, 89-109. 

It is entirely proper, with the consent of 
the prosecuting attorney, that other counsel 
be employed to assist in the prosecution, 
and such counsel may be employed by the 
prosecuting witness for that purpose: State 
v. Montgomery, 65-483. 

That the district attorney, at his own re
quest, is assisted in the prosecution by 
another attorney, is not a ground for objec
tion on the part of defendant: State v. Ormis-
ton, 66-143. 

In a proper case the court may permit an 
attorney to assist in the prosecution of an in
dictment without regard to the fees charged, 
even though he may not be employed by the 
supervisors and is not a deputy of the county 
attorney: State v. Shinner, 76-147. 

A prosecuting witness or party complain
ing may employ additional counsel, with the 
approval of the court and county attorney, to 
assist in the prosecution of a criminal case: 
State v. Shreves, 81-615. 

Even though the state has employed as
sistant counsel for the prosecuting attorney, 
it is not improper to allow counsel to assist 
in the prosecution who represent private 
parties, it not appearing that the private 
party represented has any interest in the 
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case antagonistic to that of the state: State v. 
Helm, 92-540. 

And in general, see notes to ? 301. 
Burden of proof: See notes to § 5376. 
Order of calling witnesses: While g 3119 

does not apply to criminal cases, yet under 
some circumstances, and for some purposes, 
a witness may be called after the evidence is 
closed, and where no prejudice is shown from 
such introduction of testimony it will not be 
a ground for reversal: State v. Shean, 32-88. 

The order in which evidence is allowed 
to be introduced is a matter so much in the 
discretion of the court that the supreme 
court will not feel justified in interfering un
less upon the clearest showing of prejudice; 
s» lield where, upon rebuttal, the prosecution 
was allowed to introduce evidence in chief, 
while upon surrebuttal by defendant evidence 
in chief was excluded: State v. Bruce, 48-530. 

Where evidence is offered in rebuttal 
which should have been offered in chief, the 
court may admit it as upon the original case, 
if in furtherance of justice it should be so ad
mitted. The fact that it was not ostensibly 
so admitted will not justify a reversal in the 
absence of a showing of prejudice: State v. 
Curran, 51-112. 

As to what is to be deemed rebutting tes
timony, see State v. Parish, 22-284. 

The court is vested with discretion to 
permit the introduction of evidence out of 
the order prescribed by this section. And 

SEC. 6373. Evidence for state—notice. The county attorney, in offer
ing the evidence in support of the indictment in the order prescribed in the 
last section, shall not be permitted to introduce any witness who was not 
examined before a committing magistrate or the grand jury, and the minutes 
of whose testimony were not presented with the indictment to the court, 
unless he shall have given to the defendant a notice in writing, stating the 
name, place of residence and occupation of such witness, and the substance 
of what he expects to prove by him on the trial, at least four days before 
the commencement of such trial. Whenever the county attorney desires to 
introduce evidence to support the indictment, of which he shall not have 
given said four days' notice because of insufficient time therefor since he 
learned said evidence could be obtained, he may move the court for leave 
to introduce such evidence, giving the same particulars as in the former 
case, and showing diligence such as is required in a motion for a continuance, 
supported by affidavit, whereupon, if the court sustains said motion, the 
defendant shall elect "Whether said cause shall be continued on his motion, 
or the witness shall then testify; and if said defendant shall not elect to 
have said cause continued, the county attorney may examine said witness in 
the same manner and with same effect as though four days' notice had 
been given defendant as hereinbefore provided, except the county attorney, 
in the examination of witnesses, shall be strictly confined to the matters 
set out in his motion. [17 G. A., ch. 168, § 3; C.73, § 4421; R., § 4786.] 

in the absence of showing of abuse of such 
discretion, it was held not error to allow the 
examination of a new witness in support of 
the indictment after several witnesses had 
been examined for defendant: State ». Fal
coner, 70-416. And see State v. Flynn, 42-164. 

The state may in rebuttal support the 
proof before introduced by it, of the defend
ant's presence at the time and place of the 
crime, for the purpose of contradicting testi
mony on the part of defendant tending to 
show an alibi: State v. Maher, 74-77. 

Under peculiar circumstances, held, that 
the testimony of witnesses who were not be
fore the grand jury was admissible as rebut
ting evidence, and therefore no notice was 
necessary: State v. Watson, 81-380. 

As to amount of evidence required, see 
notes to ? 5376. 

Statements in argument: Statements of 
an attorney for prosecution in a particular 
case, held reprehensible, but not sufficient to 
entitle defendant to a reversal: State v. Win
ter, 72-627. 

In the argument of a cause to a jury it is 
proper for counsel to draw inferences from 
the evidence and comment upon the conduct 
of the parties, and a misstatement of the law 
in argument will not be regarded as preju
dicial misconduct of counsel: State v. Toombs, 
79-741. 

Instructions: See ? 5386 and notes. 

Written instrument not witness: The 
word witness used in this section evidently 
refers to a person and not to an inanimate 
object or thing, and where it is sought to 
use in evidence an application for a continu
ance signed and sworn to by a party before 
the clerk of the court, and duly certified to 
by him, for the purpose of making compari
son on the question of whether a signature 
was the handwriting of such party, held, 
that it is not necessary that such application 
for continuance should have been presented 

to the grand jury, and a minute thereof re
turned with the indictment, nor that any no
tice of the purpose to introduce it shall have 
been given: State v. Farrington, 90-673. 

Witnesses whose names are not indorsed 
on the indictment cannot be introduced by 
the prosecution: Smith v. State, 4 G. Gr., 189: 
Bay v. State, 1 G. Gr., 316. 

It is error to allow the prosecution to ex
amine a witness not examined before the 
grand jury (without notice, etc.), although 
the name of such witness is indorsed on the 
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indictment, and what appear to be minutes 
of her testimony are attached thereto: State 
v. Porter, 74-623. 

What sufficient indorsement: Variance 
between the name of a witness as indorsed 
on the indictment, and his true name, is not 
a valid objection, unless defendant is misled 
thereby: State v. Ostrander, 18-435, 459. 

In a particular case, held, that the differ
ence between the name of the witness as in
dorsed upon the indictment, and his real 
name, was so slight as not to justify his ex
clusion: Houston v. State, 4 G. Gr., 437. 

The fact that an indorsement on the in
dictment gives the initials only of the wit
ness' Christian name will not render it im
proper to allow such witness to testify: State 
». Fierce, 8-231; State v. Schlagel, 19-169. 

Where, in indorsing the name of the wit
ness on the back of an indictment, his title, 
instead of his Christian name, was used, held 
that, if the witness was as unmistakably de
scribed as he would have been by the use of 
his Christian name, the object of the indorse
ment was accomplished, and no prejudice 
could result to defendant from allowing the 
witness to be called: /State v. McComb, 18-43. 

A mistake in the initials of a witness whose 
name is indorsed will not, in the absence of 
any showing of prejudice, be sufficient ground 
for objecting to his testimony: /State v. Stan
ley, 33-526. 

The mere misnomer in respect to the 
Christian name of a witness indorsed on the 
indictment will not prevent the state from 
using him on the trial when his identity suf
ficiently appears from the facts: /State v. 
Arnold, 67 N. W., 252. 

The indorsement is not the only evidence 
to be received on the question of identity of 
the witness called with the one who was ex
amined before the grand jury. The minutes 
of evidence may be examined in determining 
that question, and such minutes, being a part 
of the record, need not be formally intro
duced in evidence; and where the name of the 
witness indorsed was "Mrs. Hutzel," and it 
appeared that the witness called was Mary E. 
Hutzel, luid, that it would be presumed, in 
favor of the action of the court in allowing 
such witness to testify, that it appeared from 
the minutes that the person called was the 
person who was examined before the grand 
jury: /State ». Briggs, 68-416. 

For requirements as to indorsement of 
names of witnesses on the indictment, and 
the return of the minutes of evidence, see, 
further, J 5276 and notes. 

Failure to indorse on the back of the in
dictment the name of a witness examined be
fore thegrand jury, and the minutesof whose 
evidence are returned, is not a ground for 
excluding his testimony; such defect can only 
be reached by motion to set aside the indict
ment: /State v. Fowler, 52-103; /State v. Flynn, 
42-164. 

An objection that the name of the witness 
is not indorsed on the indictment may be a 
ground of a motion to set aside the indict
ment, but it is no reason for excluding the 
evidence where the witness was examined 
before the grand jury and the minutes of his 
evidence were returned. /State v. Story, 76-
262. 

Failure to indorse the names of the wit
nesses upon the indictment where the min
utes of their testimony are returned is a 
ground for assailing the indictment but not a 
ground of objection to the introduction of 
the witness: State v. Craig, 78-637. 

Where T. B. Ross was examined as a wit
ness but the name on the indictment for i?'e-
gal sale of liquor was Burr Ross, and one 
count in the indictment charged sales to Burr 
Ross, but such count was afterwards with
drawn from the jury, Jwld, that any error in 
the receipt of the testimony of such witness 
relating to that count of the indictment was 
cured: Ibid. 

Where evidence of witnesses whose names 
are not indorsed on the indictment is with
drawn from the jury, the fact that they were 
improperly allowed to testify will not be 
ground for reversal: /State v. Cummins, 76-
133. 

And see ? 5319 and notes. 
A continuance being granted after the 

commencement of the trial, the ground 
therefor being an application by the district 
attorney showing discovery of evidence 
which it was not possible to introduce by rea
son of the witness not having been examined 
before the grand jury, and no notice of its 
proposed introduction having been given in 
proper time, held, that this did not constitute 
a bar to a subsequent trial: /State ». Parker, 
66-586; /State ». Falconer, 70-416. 

Duty to call: Failure of the state to call 
any of the witnesses whose names are in
dorsed on the indictment is no ground for 
presuming that the testimony of such wit
nesses would be in favor of defendant: /State 
v. Ostrander, 18-435, 457. 

Failure of the state to produce all the 
witnesses that have testified before the grand 
jury is no wrong, and creates no presumption 
of wrong: /State ». Billon, 74-653. 

The prosecution is under no obligation to 
call all the witnesses whose names are in
dorsed on the indictment: /State v. Helm, 92-
540. 

Failure to file minutes: The mere fail
ure to file the minutes returned by the grand 
jury should not prevent the state from intro
ducing its evidence: /State v. Posllewait, 14-
446. 

Nor should the fact that minutes of the 
evidence as taken before the committing 
magistrate are not properly certified to: 
/State ». Kepper, C5-745. 

The minutes are sufficiently filed when 
they are left with the clerk of the court, 
although not indorsed by him nor entered 
in the appearance docket: /State v. Craiq, 
78-637. 

The delivery of the minutes to the clerk 
for the purpose of having them kept as a part 
of the record is a sufficient filing to comply 
with the statute. It is not necessary that 
they be attached to the indictment, nor is 
any caption or separate filing mark essential: 
/State v. Cross, 64 N. W., 614. 

Where the minutes are returned with the 
indictment, but not marked filed, the defect, 
may be cured by order of court when the 
objection is made: /State ». Cfillett, 92-527. 

In the examination of a witness the min
utes of whose testimony were taken by the 
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grand jury and returned with the indictment, 
the prosecuting attorney is not limited to the 
testimony given by the witness before the 
grand jury, but may examine him as to other 
matters not therein referred to: State v. 
Bowers, 17-46; State v. Ostrander, 18-435; State 
v. McCoy, 20-262. 

The mere brevity of the minutes of the 
witness' testimony taken by the grand jury 
will not justify the entire exclusion of the 
testimony of such witness: State v. Van Vleet, 
23-27. 

Where the indictment is found upon min
utes of testimony taken before a magistrate, 
as provided by \ 5272, and the names of the 
witnesses examined by such magistrate are 
indorsed on the back of the indictment, they 
may then be called to testify by the prosecu
tion without having been examined by the 
grand jury: State v. Hodman, 62-456. 

Other -witnesses: This section applies 
only to evidence in support of the indictment, 
and does not preclude the testimony of other 
witnesses who were not before the grand 
jury, and whose evidence is not returned 
with the indictment, as to the fact that a 
certain witness testified before the grand 
jury: State v. Foncier, 52-103. 

The state may call, in rebuttal, witnesses 
whose names are not indorsed on the indict
ment, and who were not examined before 
the grand jury: State v. Parish, 22-284; State 
v. Oillick, 10-98; State v. Buthven, 58-121; State 
v. Hivers, 68-611. 

If defendant becomes a witness in his own 
behalf, witnesses to impeach him may be 
called who were not examined before the 
grand jury, without serving notice of the in
tention to call them: State v. Teeter, 69-717. 

A witness may be called in rebuttal with
out having been examined before the grand 
jury or notice given to the opposite party, 
even though the matter as to which he testi
fies might'also have been proper in support 
of the state's case in the first instance: State 
v. Munchrath, 78-268. 

Under particular circumstances, held, that 
the testimony of witnesses who were not be
fore the grand jury was admissible as rebut-
ing evidence, and therefore no notice was 
necessary: State v. Watson, 81-380. 

A witness may be called for the purpose 
of contradicting the testimony on behalf of 
defendant although his name is not indorsed 
on the indictment: State v. Clark, 69 N. W., 
257. 

The notice: Under this section it is suffi
cient that the notice be served upon defend
ant personally. The mode of service or 
authentication is not prescribed. Authenti
cation by the person making the service is 
sufficient: State v. Ostrander, 18-435, 452. 

Service of notice on attorney for defend
ant is not sufficient: State v. Russell, 68 N. 
W., 433; State v. Beal, 62 N.W., 657. 

The return of the sheriff without verifica
tion is sufficient to show service of the notice: 
State v. Pugsley, 75-742. 

Such a notice if formally served should be 
returned as in the case of the service of an 
original notice or it should be shown by other 
evidence that a notice was in fact given: 
State v. Allen, 69 N.W., 274. 

The purpose of the statute is to secure to 

the accused such knowledge of the evidence 
Which will be given against him as will en
able him to make proper preparation to con
tradict or explain it: State v. Bainsbarger, 
74-196; State v. Harlan, 67 N.W., 381. 

But errors in such notice as to the witness' 
place of residence, or the facts expected to 
be proved by him, will not render the intro
duction of the testimony of the witness er
roneous where the defects or mistakes in the 
notice are not prejudicial: State v. Bainsbar
ger, 74-196. 

The purpose of the notice is the same as 
that of the minutes of the evidence which 
are required to be returned with the indict
ment: State v. Harlan, 67 N.W., 381. 

It is only required that the notice shall 
show the substance of what the state expects 
to prove: State v. Hall, 66 N.W., 725; State v. 
Yetzer, 66 N.W., 737. 

The notice provided for by this statute is 
designed to inform the accused of the evi
dence which the witness described will give 
on the trial, that the accused may investigate 
and prepare to meet it. A notice to the 
effect that the state will prove by the witness 
that the defendant is guilty as charged does 
not meet the statutory requirement. I t 
should state the matter to which the witness 
is expected to testify, and not its legal effect: 
State v. Kreder, 86-25. 

"When notice has been properly given, 
the witness may be examined not only as to 
the matter set forth in the notice but as to 
other material matters in the case: State v. 
Craig, 78-637; State v. Lee, 64 N. W., 284. 

The testimony of the witness need not be 
confined to questions of fact set out or re
ferred to in the minutes of his testimony 
taken before the grand jury or in the notice 
served upon the defendant in case the witness 
was not examined before the grand jury: 
State v. Bernstein, 68 N. W., 442. 

If a witness not examined before the 
grand jury is examined on the trial without 
such notice having been given, an error is 
committed which will be presumed to have 
been prejudicial, but where the insufficiency 
in the notice is in the form of service thereof, 
and this objection is not made, the action of 
the court receiving the testimony of the 
witness will not constitute prejudicial error: 
State v. Whalen, 68 N. W., 554. 

Where the minutes of evidence taken be
fore the committing magistrate and consid
ered by the grand jury are returned with 
the indictment it is not necessary to give 
the notice required in this section. If the 
name of the witness is not indorsed on the 
indictment, objection on that ground is to be 
taken by motion to set aside the indictment 
under g 5319 and not by way of objection to 
the evidence: State v. Beal, 62 N. W., 657. 

Waiver of objection: That witnesses are 
examined whose names are not on the in
dictment cannot be raised as an objection for 
the first time after conviction: Bay v. State, 
1 G. Gr., 316; State v. Houston, 50-512. 

Objection to the introduction of a witness 
by the prosecution whose name is not in
dorsed on the indictment, and without pre-
vious notice, may be waived: State v. Ward, 
73-532. 

The prohibition is against the introduc-
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tion of the witness and should be made at the 
time the witness is offered; if not so made it 
is deemed waived, and cannot be interposed 
after the examination has proceeded* State 
v. Hard, 70N.W., 613. 

The objection that a witness was not ex
amined before the grand jury, and that no
tice of his testimony was not served upon de
fendant, cannot be first urged in the supreme 
court: State v. Bernstein, 68 N.W., 442. 

If the defendant permits a witness to be 
examined without objection who was not be
fore the grand jury, and for whose examina
tion no notice was given or leave granted, 
he cannot afterward complain, and if upon 
objection made he is given the right to a 
continuance as provided by statute, but elects 
to take exception, and proceed wi*h the case, 
he cannot urge the ruling on appeal as error: 
State v. Kidd, 89-54. 

SEC. 6374. Opening and closing by defendant. When the defend
ant's only plea is a former conviction or acquittal, the order prescribed in 
the second preceding section shall be reversed, and the defendant shall first 
offer his evidence in support of his defense. [C'73, § 4422; R., § 4787.] 

As to burden of proof of affirmative defenses, see notes to \ 5376. 

SEC. 5375. Separate trials. When two or more defendants are jointly 
indicted for felony, any defendant requiring it may be tried separately; in 
other cases defendants jointly indicted may be tried separately or jointly, 
in the discretion of the court. [C. 73, § 4424; R., § 4789; C. '51, § 2992.] 

When defendants jointly indicted /or a 
felony elect to be tried separately, the order 
in which they shall be tried rests with the 
district attorney, under the direction of the 
court: State v. Hudson, 50-157; State v. Nash, 
7-347, 373. 

Where defendants are jointly indicted for 
a misdemeanor they may be tried jointly or 
separately in the discretion of the court: 
State v. Oigher, 23-318. 

And the state, as well as defendants, in 
such case may ask for a separate trial: State 
v. Marvin, 12-499. 

Where the offense is not felony it is within 
the discretion of the court to refuse a separate 
trial: State v. Kirkpatrick, 75-505. 

Whether tried separately or jointly,either 
one of the co-defendants is a competent wit
ness for the other: State v. Nash, 10-81; State 
v. Gigher, 23-318. 

In case of a joint trial one co-defendant is 
a competent witness for the other, the jury 
being properly cautioned that the evidence 
is not to be considered in behalf of the de
fendant so testifying: State v. Stewart, 51-312. 

The record of the trial of one co-defend
ant from which it appears that he was con
victed is not admissible in evidence on the 
separate trial of the other defendant: State 
v. Fertig, 67 N. W., 87. 

Whether defendants be jointly or sep
arately tried, a separate judgment is to be 
entered up as to each, and the clerk is en
titled to a fee for the entry of each separate 
judgment; but where tried jointly he is en
titled to but one trial fee: State v. Hunter, 33-
361. 

Acquittal of one of two defendants jointly 
indicted does not bar the prosecution of the 
other. One may be found guilty and the 
other acquitted: State v. McClintock, 1 G. 
Gr., 392. 

Where defendants are jointly indicted, 
and the evidence shows that if both are 
guilty they are guilty of distinct offenses 
committed in separate transactions, the court 
should require the prosecution to elect upon 
which transaction it will proceed: State v. 
Broton, 58-298. 

Two persons may be jointly indicted for 
the same crime without alleging that one is 
principal and the other accessory; or that 
either one was more directly the perpetrator 
of the act than the other: State v. Zewart, 40-
169. 

Where two defendants are jointly in
dicted, and a separate trial is awarded, the 
one on trial has no legal right to have the 
other present in court for consultation: State 
v. Weems, 65 N. W., 387. 

SEC. 6376. Reasonable doubt. Where there is a reasonable doubt of 
the defendant being proven to be guilty, he is entitled to an acquittal. [C. '73, 
§ 4428; R., 4807.] 

Seasonable doubt: For a definition of 
reasonable doubt, see State v. Ostrander, 18-
435,458. 

If the jury in considering the whole case 
have reasonable doubt upon any essential in
gredient of the offense, this entitles the de
fendant to an acquittal because it generates 
a doubt of guilt: State v. Hennessy, 55-299. 

The general instruction upon reasonable 
doubt which is usually given need not be re
peated in each instruction which relates to 
the elements of the crime or facts of the case: 
Ibid.; Statev.Cross, 68-180: State v. Malay, 44-
104; State v. Mundy, 81-603. 

I t is not a reasonable doubt of any one 
proposition of fact which entitles to an ac

quittal, but a reasonable doubt of guilt aris
ing upon the consideration of all the evidence 
in the case: State v. Hayden, 45-11. 

The doctrine of reasonable doubt is wisely 
limited to the general conclusion of guilty or 
not guilty upon all the evidence in the case. 
I t cannot safely be applied to any one fact in 
the case, howsoever material it may be, as, 
for instance, insanity: State v. Felter, 32-49. 

I t is error to distinguish between two 
material facts and instruct as to one that it 
need only be fully and clearly proven: State 
v. Stewart, 52-284. 

An hypothesis which will be sufficient to 
sustain a reasonable doubt must arise out of 
the evidence adduced and not out of facts <>f 

6"o Ty 
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which there is no proof: State v. Porter, 34-
131. 

The court is not required to charge that 
the jury should acquit if they have a reason
able doubt as to a specified element of the 
crime. I t is sufficient to instruct them gen
erally that they should acquit if upon the 
whole case they have such a doubt of the 
guilt of defendant: State ». Curran, 51-112; 
State v. Stewart, 52-284. 

An instruction to the effect that if, after 
carefully weighing all the evidence and de
liberately considering the whole case, the 
jury had a reasonable doubt of the guilt of 
defendant, they should return a verdict of 
not guilty, held sufficient; and held, also, that 
the rule as to reasonable doubt need not be 
repeated in other instructions: State v. Mil
ler, 53-154. 

It is not correct to charge that if the evi
dence creates in the minds of the jurors a 
belief in the defendant's guilt, they would 
not have a reasonable doubt that he was 
guilty. A person may entertain a belief in 
regard to a matter which is not sufficiently 
firm to exclude all reasonable doubt: State v. 
Barris, 66 N.W., 728. 

The doubt that acquits is a reasonable 
doubt that exists in the mind after all the 
testimony is heard and considered. It is not 
necessary that the jury be instructed that 
the evidence must remove reasonable doubt. 
The existence of reasonable doubt is not to 
be presupposed: State v. Perigo, 80-37. 

I t is error to instruct that a preponderance 
of evidence in behalf of defendant is neces
sary to raise a reasonable doubt of guilt: 
State v. Porter, 64-237. 

I t is erroneous to charge the jury that if 
there is one material fact which is proved to 
the satisfaction of the jury by a preponder
ance of the evidence which is inconsistent 
with the guilt of defendant this is sufficient 
to raise a reasonable doubt, as such language 
throws upon defendant the burden to raise a 
reasonable doubt by preponderance of evi
dence: State v. Judiesch, 65 N.W., 157. 

Where a paragraph of a charge to the 
jury fully and explicitly stated the degree of 
proof required to convict, and the following 
paragraphs failed to instruct that the jury 
must find beyond a reasonable doubt, held 
that, taking the instructions together, no 
doubt could have existed in the minds of the 
jury that their finding must be beyond a rea
sonable doubt: State v. Bainsbarger, 79-746. 

The following instruction to the jury as 
to reasonable doubt, held proper: " Before 
you will be justified in convicting the de
fendant you must be satisfied of his guilt be
yond a reasonable doubt: ' ' State v. Helvin, 65-
289. 

Instructions as to reasonable doubt held 
sufficient in particular cases: Slate v. Sterling, 
34-443; Stale v. Bodekee, 34-520; State v. Pierce, 
65-85; State v. Elsham, 70-531. 

Reasonable doubt of individual jurors: 
It is a reasonable doubt entertained by the 
jury and not by any one member thereof that 
justifies an acquittal: State v. Porabacher, 19-
154. 

An instruction that a reasonable doubt 
must be one that arises in the minds of the 

whole jury, held erroneous, as liable to con
vey the impression that unless such doubt 
was shared by all the jurors there should be 
a conviction: State v. Stewart, 52-284; State v. 
Sloan, 55-217. 

Each juror must, under his oath, vote ac
cording to his own convictions, and the doubt 
with which he has to do is the doubt in his 
own mind: State v. Sloan, 55-217. 

Although each juror is to act upon his 
own judgment, and is not required to sur
render his own conviction unless convinced, 
yet it is not necessary that such a proposi
tion be stated in connection with the ordinary 
charge in regard to reasonable doubt: State 
v. Hamilton, 57-596. 

It is not necessary that the jury be ad
vised that each juror is to act upon his own 
convictions, and that he should not concur 
in a verdict which is against his judgment: 
State v. Fry, 67-475. 

I n civil actions: The rule of criminal 
law that a defendant can only be convicted 
upon proof of the crime charged beyond a 
reasonable doubt is not applicable in a civil 
action to recover damages for a criminal act, 
and in such case the plaintiff should be al
lowed to recover where the criminal act is 
established by preponderance of evidence. 
(Overruling Barton v. Thompson, 46-30): 
Welch v. Jugenheimer, 56-11; Wood v. Porter, 

56-161; Lewis v. Garretson, 56-278; Barton v. 
Thompson, 56-571; Kendig v. Overhulser, 58-
195. 

So held in an action on an insurance policy, 
where it was alleged as a defense that 
plaintiff himself caused the fire in order to 
get the insurance: Behrens v. Oermania Ins. 
Co., 58-26. 

In an action for false and fraudulent 
representations it is not necessary to prove 
the fact of fraud beyond a reasonable doubt, 
although intentional fraud might constitute 
a crime under the statute: Faville v. Shehan, 
68-241. 

Mere preponderance of evidence is suffi
cient to establish a fraudulent alteration of 
an instrument in writing: Coil v. Churchill, 
61-296. 

In actions for slander or libel in charging 
plaintiff with the commission of a crime, it 
defendant seeks to justify by pleading the 
truth of the charge, a preponderance of evi
dence of the commission of the crime is suf
ficient to support his defense. The criminal 
act need not be proven, as in criminal cases, 
beyond a reasonable doubt. (Overruling 
Bradley v. Kennedy, 2 G. Gr., 231; Fwshee v. 
Abrams, 2-571; Fountain v. West, 23-9; Ellis 
v. Lindley, 38-461; Mott v. Dawson, 46-533): 
Biley v. Morion, 65-306. 

Bastardy proceedings: The rule of crim
inal law requiring proof beyond a reasonable 
doubt is not applicable in favor of defendant 
in a bastardy proceeding: State v. McGloth-
len, 56-544. 

Amount of evidence: In criminal cases 
the jury do not weigh the evidence as in 
civil cases. Neither a preponderance of ev
idence nor any weight of preponderant evi
dence is sufficient to warrant a conviction in 
a criminal case unless it generates a full be
lief of the guilt of the party charged, to the 
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exclusion of all reasonable doubt: Tweedy v. 
titule, 5-433. 

Sufficiency of evidence: While the juror 
is not an artificial being whose judgment is 
to be governed by technical and artificial 
rules, but is a man, and should, while acting 
as juror, act as a man, exercising his reason, 
his intelligence, his every-day judgment and 
his common sense, yet it is erroneous to 
charge that he is not at liberty to disbelieve 
as a juror while he believes as a man: State 
r. Collins, 20-85. 

But error in using such language was 
held not sufficient to wari>ant a reversal 
where the case was otherwise fairly pre
sented and the evidence of guilt was satis
factory: State v. Pratt, 20-267. 

It is improper to instruct the jury that 
what satisfies the mind outside of the jury-
box should do so within it. Information de
rived from the evidence which might be 
sufficient to lead a person not acting as a 
juror to a belief of defendant's guilt might 
not be sufficient to justify a verdict of guilty 
by such juror: State v. Buby, 61-86. 

Burden of proof as to affirmative de
fenses: Any negative matter, such as the 
absence of self-defense, the want of sufficient 
provocation, etc., must be shown by the 
state, and defendant cannot be held to have 
the burden of proof cast upon him to show 
such matters. But whenever the matter of 
defense is wholly disconnected from the body 
of the offense charged (for instance, where in 
homicide it is claimed that the death is 
caused by neglect of a wound), this general 
rule does not properly apply, but in such 
cases the burden of proof rests upon the ac
cused: State v. Morphy. 33-270. 

Burden does not shift: It is error to in
struct the jury that if evidence on the part 
of the state, alone and unexplained, would 
establish beyond a reasonable doubt the 
guilt of the defendant, then the burden of 
proof is shifted to the defendant to establish 
his defense by a preponderance of evidence: 
State v. Porter, 64-237. 

Burden of proof as to proviso: The bur
den of proving an exemption under a pro
viso rests upon the party claiming it: Sayre 
v. Wheeler, 31-112. 

As to pleading exception or proviso, see 
notes to I 5288. 

Burden of proof as to insanity: Where 
insanity is sought to be established as an ex
cuse for a crime, the presumption of sanity 
must be overcome by a preponderance of evi
dence. It is not sufficient for defendant to 
produce such evidence as to raise a reason
able doubt of sanity, nor is he, on the other 
hand, required to prove the insanity beyond 
a reasonable doubt: State v. Felter, 32-49; 
State v. Bruce, 48-530. 

A preponderance of evidence of insanity 
raises a reasonable doubt of guilt: 1 bid. 

The burden of proving insanity rests 
upon the defendant, and he must overcome 
by a preponderance of evidence the proof of 
sanity on behalf of the prosecution: State v. 
Geddis, 42-264. 

As to the defense of insanity as well as 
that of alibi, the burden of proof is upon de
fendant: State v. Ilemrkk, 62-414. 

While the burden of proving insanity as 
a defense is upon defendant, he is only re
quired to establish such defense by a pre
ponderance of evidence. I t is error to in
struct the jury that if the evidence goes no 
further than to show such a state of mind to 
be possible or merely probable, it is not suffi
cient. The presumption of sanity simply 
imposes upon defendant the burden of prov
ing insanity, and such presumption is not to 
be weighed against any measurable amount 
of evidence: State v. Jones, 64-349. 

The fact that defendant undertakes to 
prove insanity does not relieve the prosecu
tion of the burden of proving the criminal 
act and the criminal intent, and does not 
give defendant the opening and closing: State 
v. Felter, 32-49. 

Burden of proving alibi: Where defend
ant seeks to establish an alibi, the burden of 
proof rests upon him, and it cannot be estab
lished except by a preponderance of evi
dence: State v. lied, 53-69; Slate v. Bivers, 68-
611. 

But this does not abrogate the doctrine 
that a person cannot be convicted upon a 
preponderance of evidence; and if a reason
able doubt arises upon the whole evidence, 
and upon the evidence establishing certain 
essential facts, or upon evidence of facts in
consistent with the prisoner's guilt, the jury 
should acquit. Where defendant relies upon 
an alibi, the burden of proof is upon him to 
establish by a preponderance of evidence 
the fact that he was not present at the com
mission of the crime: State v. Bed, 53-69; 
State v. Hamilton, 57-596; State v.Krewsen, 57-
588; State v. Hemrick, 62-414; State v. Fry. 67-
57-475. 

Evidence of an alibi cannot prevail unless 
it preponderates: State v. Seed, 62-40; State 
v. Rowland, 72-327. 

A bare preponderance of proof in favor of 
defendant, where he relies upon an alibi, is 
sufficient: State v. Vincent, 24-570; State v. 
Northrup, 48-583; State ». Kline, 54-183. 

I t is error in such case to charge the 
jury that they must be fully satisfied of the 
alibi: State v. Hardin, 46-623; State v. Henry, 
48-403. 

It is not necessary to acquittal that an 
alibi should be clearly established; it is suf
ficient if it is established by a preponderance 
of evidence: State v. Sipult, 81-40. 

I t is not error to instruct the jury that 
they may acquit if there is a fair preponder
ance in support of the claim of alibi: State 
v. Johnson, 72-393. 

An instruction that the burden of proof 
is on defendant to establish by preponder
ance of evidence his defense of alibi, but that 
the burden of proof is on the state to estab» 
lish beyond a reasonable doubt that the 
crime charged was in fact committed, and 
that if the entire evidence upon the whole 
case raises a reasonable doubt as to defend
ant's guilt, then the jury should acquit held 
not objectionable: State v. Van Winkle, 80-15. 
And see State v. Hatfield, 75-592. 

The rule in this state is that the burden 
is upon the defendant to prove a defense of 
aii&t by a preponderance of the evidence. 
This burden is upon the accused because the 



2056 
§ 5376 TRIAL TO A JURY. Tit. XXV. Ch. 24. 

knowledge of the truth of it and of the 
means of proving it is peculiarly with him. 
and unless proven it is entitled to no consid
eration. It is as though no evidence had 
been offered upon the subject. Defendant 
must establish the alibi by a preponderance 
of the evidence before he is entitled to have 
it considered, even as the basis of a reason
able doubt: Stale v. Beasley, 84-83. 

The jury cannot acquit on the defense of 
alibi unless it is supported by the preponder
ance of the evidence on that question: but if 
the evidence upon that defense considered 
alone, or in connection with all other evi
dence, leaves reasonable doubt in the minds 
of the jury of defendant's guilt, they cannot 
convict: State v. Maher, 74-77. 

It is error to instruct the jury that an un
successful attempt to establish an alibi is of 
great weight against defendant, and implies 
an admission of the truth and relevancy of 
th 3 facts alleged against him. It is only a 
fabricated or trumped-up defense pf alibi, in
terposed with a knowledge of its falsity, 
that will constitute even a circumstance 
against defendant, and even that is not con
clusive of his guilt: State v. Collins. 20-85. 

It is not erroneous to instruct the jury 
that the defense of alibi is one easily manu
factured, and that juries are generally and 
properly advised by the courts to scan the 
proofs of an alibi with care and caution: State 
v. Blunt, 59-468; <Sict<e v. Bowland, 72-327. 

The defense of alibi does not confess the 
act charged, and seek to excuse it. as in the 
defense of insanity, and therefore, the ab
sence of instructions in reference to evidence 
of an alibi is no prejudice to the defendant, 
and, under the general instructions as to 
reasonable doubt on the facts in the case, the 
defendant would have the advantage of all 
the presumption which could arise in his 
favor by reason of such evidence: State v. 
Sutton, 70-268. 

All the evidence in the case may be con
sidered in determining the truth of the de
fense of alibi: State v. Standley, 76-215. 

Instructions as to alibi in a particular case 
held not erroneous: Slate v. Butler, 67-643. 

Recent possession of stolen property: 
Where there was evidence of recent posses
sion of stolen property by defendant accused 
of the larceny thereof, held error to instruct 
the jury that the burden of proof was upon 
defendant to satisfy the jury that this pos
session was innocent. Less than a prepon
derance of evidence on that point may be 
sufficient to justify a reasonable doubt of de
fendant's guilt: State v.Émerson, 48-172; State 
v. Kirkpatrick, 72-500. 

In such case defendant is only required 
to introduce sufficient evidence as to having 
honestly come into possession of the goods to 
raise a reasonable doubt of guilt: State v. 
Rkhart, 57-245; State v. Hopkins, 65-240. And 
see State v. Peterson, 67-564. 

It is erroneous to instruct the jury that 
defendant may be convicted on proof of 
recent possession of stolen property unless 
he has established to their satisfaction that 
he did not steal it. It is sufficient if he raise 
a reasonable doubt as to his guilt in so far as 
that question rests alone upon the fact of his 
possession: State c. Muithy. 74-501. 

Possession of the stolen property immedi
ately after a larceny is presumptive proof 
that the person so in possession is guilty ot 
the larceny: State v. Brady. 27-126; Stale c. 
Golden, 49-48. 

And such presumption is sufficient to con
vict unless rebutted: State v. Hessian.*, 50-
135. 

The presumption arising from the recent 
possession of stolen goods may be overcome 
by testimony establishing facts inconsistent 
with guilt. Good character may serve in 
some cases to overcome such presumption: 
State v. Kelly, 57-644: State v. Bichan, 57-245. 

The fact that recent possession of stolen 
property has not been explained in a manner-
consistent with defendant's innocence will 
not in itself necessarily establish his guilt: 
State v. Jordan, 69-506. 

For other cases as to presumption of guilt 
from recent possession of stolen proper^ , 
see notes to U 4831-4833. 

Chastity of prosecutrix in seduction: 
The presumption being in favor of the cha.--
tity of the prosecutrix in a prosecution for 
seduction, defendant relying upon the want 
of such chastity must prove unchastity by a 
preponderance of evidence. It is not suffi
cient merely to produce such evidence as 
would raise a reasonable doubt of chaste 
character, but the evidence must be such as 
to overcome the presumption of chastity by 
a fair preponderance: State v. Wells, 48-67L 
And see State v. Higdon, 32-262; Andre c. 
State. 5-389. 

The burden of proving want of chastity 
in a prosecution for seduction is with the de
fendant, and it is proper to instruct the jury 
that, unless such defense is made out by a 
preponderance of the evidence, they should 
find that prosecutrix was chaste: Slate v. 
Hemm, 82-609. 

The presumption in favor of the chastity 
of the prosecutrix is hot a presumption 
against the innocence of the defendant. He 
is presumed innocent of the fact, but the pre
sumption is also entertained in favor of the 
rectitude of her character: Andre c. State, 5-
389. 

In a civil action for seduction the burden 
is upon defendant to establish unchastity, 
but no higher evidence or greater proof is 
required than to establish any other fact: 
West v. Draff, 55-335. 

Presumption: The previous chaste char
acter of the prosecutrix is presumed, and the 
onus is upon defendant to overcome such pre
sumption bv preponderance of evidence: 
Suae v. Wells, 48-671; State c. Higdon, 32-262: 
Andre v. State, 5-389. 

Such presumption may be rebutted by 
proven or admitted facts or circumstances in 
the case- State v. Bowman, 45-418. 

Where defendant introduces evidence of 
want of chastity on the part of prosecutrix, 
it is not proper to say that the burden of 
proof shifts upon the issue of chastity. The 
burden is on the defendant to show want of i t : 
State v. Hemm, 82-609. 

In such case it is not necessary to Instruct 
the jury that if on all of the evidence, includ
ing the evidence as to want of chastity, there 
is a reasonable doubt as to whether the de
fendant is guilty, he should be acquitted. It 
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is proper to instruct that, if it has not been 
shown by a preponderance of the evidence 
that prosecutrix was unchaste in character, 
the jury should find that she was chaste: 
Ibid. 

The presumption in favor of the chastity 
of the prosecutrix is not a presumption 
against the innocence of defendant. He is 
presumed innocent of the fact, but the pre
sumption is also entertained in favor of the 
rectitude of her character: Andre v. State, 
5-389. 

The presumption of chastity on the part 
of the prosecutrix prior to the seduction con
tinues until the contrary is shown by a pre
ponderance of the evidence: State v. Brown, 
86-121. 

An instruction that the presumption of 
chastity might be overcome by proof of wan
tonness or indiscretion indicating an un
chaste character, but which made no refer
ence to other matters which might indicate 
unchastity, held not erroneous where there 
was no evidence of other facts indicating un-
chastity: State v. Bell, 49-440. 

As to presumption of chastity in a civil 
action for damages and evidence to overcome 
it, see West v. Druff, 55-335. 

See, further, as to evidence of chastity, § 
4762 and notes; and as to corroboration of the 
testimony of prosecutrix in rape, seduction, 
etc., see % 5488 and notes. 

Burden of proof as to self-defense: Proof 
of the homicide will not throw upon the de
fendant the burden of proving, by prepon
derance of evidence, excuse or justification 
arising from self-defense, where such excuse 
or justification is apparent from the evidence 
of the prosecution or from the circumstances 
attending the homicide: Tweedy o. State, 
5-433. 

Where in a prosecution for homicide de
fendant undertakes to establish that the act 
was done in self-defense, it is error to in
struct the jury that the burden of proving 
the self-defense is upon him. He is entitled 
to acquittal if he shows by the facts attend
ing the commission of the offense, as appear
ing from his own evidence or that of the 
prosecution, that there is a reasonable doubt 
that his act was wilful: State v. Porter, 34-131. 

Where there is evidence tending to show 
that defendant acted in self-defense, the jury 
should be instructed that the burden of proof 
is upon the state to prove that the homicide 
was not committed in self-defense: State u. 
Fowler, 52-103; State v. Cross, 68-180; State v. 
Jhmalum, 78-486. 

Where defendant, in a prosecution for the 
crime of homicide, claims that he acted in 
self-defense, he is entitled to acquittal if he 
introduces evidence raising reasonable doubt 
whether the act was justifiable: State v. Dil
lon, 74-653. 

Defendant's good character; for what 
purpose shown: General good character of 
accused may be shown to rcbutt he presump
tion of guilt arising from circumstantial testi
mony, but it does not constitute a defense: 
State v. Turner, 19-144. 

Good character is admissible in all crim
inal cases, and the jury should not be limited 
in their consideration of such evidence to 

cases where the crime is sought to be estab
lished solely by circumstancial evidence: 
State v. Kinky, 43-294; State v. Rodmun, 62-
456. 

In passing upon the guilt or innocence of 
defendant, evidence of good character should 
be considered irrespective of whether the 
other evidence is conclusive or inconclusive, 
and it is for the jury to determine what 
weightsuch evidence of character shall have: 
State v. Gu&tafson, 50-194. 

In trials for felony, and in some instances 
for misdemeanors, the prisoner is always al
lowed to call witnesses to his good character, 
and in any case of doubt proof of good char
acter will have great weight. It is a circum
stance always to be submitted to the consid
eration of the jury, together with the other 
facts of the case: Stale v. Na?h, 7-347, 373. 

It is always permissible for defendant to 
show his general good character and reputa
tion as to the trait involved in the crime 
charged; and where defendant was on trial 
for perjury, held, that he should be allowed 
to show that his general reputation was good: 
State v. Kinley, 43-294. 

Evidence of good character should be re
stricted to the general trait which is in 
issue. Thus, in a prosecution for larceny, 
the general character for honesty may be 
shown, but in case of seduction, evidence of 
character for virtue only is admissible, and 
not as to good character generally: State v. 
Curran, 51-112. 

Previous good character is, of itself, no 
defense, but is a circumstance which should 
be considered by the jury in connection with 
all the other evidence and which may be 
sufficient to turn the scale in defendant's 
favor, but its value as evidence in any given 
case is to be determined by the jury: State v. 
Donovan, 61-278. 

The jury may be instructed that, if they 
find good character established by the evi
dence, they should consider it and allow it 
such weight as they believe it fairly entitled 
to, as tending to show that men of such 
character would not be likely to commit the 
crime charged. Evidence of good character 
does not have a tendency to rebut the com
mission of the crime, except inferentially: 
State v. Ormiston, 66-143. 

In a prosecution for an assault to commit 
murder, where défendent was permitted to 
testify in his own behalf, and evidence was 
introduced to impeach his testimony, and the 
court instructed the jury that this evidence 
should only be regarded to the extent of de
termining the right and credit to be given 
defendant's testimony in his own behalf. 
held, that the application of the testimony 
was clearly restricted to defendant as a wit
ness, and it was unnecessary to add to the 
instruction that such testimony should not 
be allowed to influence them against defend
ant as a party to the suit: State v. Rains-
burger, 79-745. 

Character not in issue: Although de
fendant may give evidence of his good char
acter, his character is not in issue except 
as he may put it in issue by offering evi
dence in support of it, and the court should 
not instruct the jury that, as defendant had 
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a legal right to introduce testimony in sup
port of his character, the fact that he failed 
to do so was a circumstance to be considered 
in determining the question of his guilt: 
State v. Kabrich, 39-277. 

Failure to call a witness as to good char
acter raises no presumption against the pris
oner: State v. Dockstader 42-436. 

Evidence of good character on the part 
of defendant should be confined to the time 
prior to the finding of the indictment: State 
v. Kinky, 43-294. 

Where defendant has introduced evi
dence of his character while living in a cer
tain community, it is competent for the state 
to show by witness having knowledge of 
the facts what his reputation was in this 
and other communities where he had lived: 
Stute v. Foster, 91-164. 

Evidence of good conduct during confine
ment is not admissible to prove good charac
ter: State v. Hart, 29-268. 

Where defendant olfers a witness to 
testify as to his good character, the prose
cution cannot, upon cross-examination, ask 
as to particular facts tending to show such 
character. The evidence must be confined 
to the general character or reputation: 
Gordon v. State, 3-410; Slate v. McOee, 81-17. 

A witness as to good character of defend
ant may testify as to his personal observa
tion and knowledge as to the trait of character 
of defendant in question, and is not limited 
to thé general reputation of defendant in 
that respect in the community in which he 
lives: State v. SterreU, 68-76. 

Where a witness called by defendant to 
prove his good character testified that it was 
divided, held, that lie might be asked on cross-
examination what particular acts of defend
ant's life he had heard spoken of, and might 
state various crimes of the same character 
which defendant had been accused of by re
port during the five or six years preceding: 
Slate v. Arnold, 12-479. 

Testimony as to good character should re
late to the reputation of the defendant in the 
neighborhood where he lived at and before 
the commission of the alleged crime, the 
term character being used as synonomous 
with reputation: State v. Ward, 73-532. 

Even when defendant's character is in 
issue, witnesses for the prosecution should 
not be allowed to testify with reference 
thereto, unless they are shown to have such 
knowledge as to render them competent: 
Stale v. Grinden, 91-505. 

As raising reasonable doubt: The good 
character of accused is for the consideration 
oí the jury in all cases and not mere ly in 
cases of doubt, and it is for them to determine 
its weight; and an instruction that it is a cir
cumstance of slight weight and entitled to 
but little consideration when the proof is 
clear is erroneous. If reasonable doubt of 
defendant's guilt is generated by proof of 
good character, defendant should be acquit
ted: Stute v. Noríhriip, 48-583; Stats v. Fitz
gerald, 49-260; State v. demons, 51-274; State 
». Jones, 52-150; State v. IAndley, 51-343. 

I t is error to instruct that, if there is posi
tive evidence of guilt, then good character 
avails nothing and should be disregarded: 
State v. Horning, 49-158: Stute v. Jones. 52-150. 

It is error to instruct the jury that pre
vious good character is not a defense, and, as 
against facts positively and strongly proven 
and clearly indicating the guilt of defendant, 
it cannot avail as a ground of acquittal: State 
v. IAndley, 51-343. 

Where there was no positive or direct evi
dence as to defendant's having committed 
the offense, held, that an instruction that good 
character would not overcome evidence of 
guilt, but in the absence of such evidence 
might be considered as tending to show less 
probability of defendant's having committed 
the crime, while it was erroneous in the first 
part could not have been prejudicial: State v. 
Linde, 54-139. 

Evidence of good character should be con
sidered upon the question as to the degree 
of the offense, as well as upon the question of 
guilt or innocence: State v. Jones, 52-150. 

Circumstantial evidence: To justify the 
verdict of guilty upon circumstantial evi
dence it is necessary not only that the cir
cumstances should all concur to show that 
defendant committed the crime, but that they 
are inconsistent with any other rational con
clusion: Slate v. Johnson, 19-230. 

Whether, when a party is sought to be con
victed upon circumstantial evidence alone, 
the evidence of the circumstances must be 
direct and not circumstantial, quaere: Slate v. 
Clemmis, 51-274. 

In establishing defendant's guilt by cir
cumstantial evidence, the state is not limited 
to proof of circumstances tending directly to 
show defendant's guilt. Any competent ev
idence tending to prove any material fact in 
the case is therefore admissible: 'State i: 
Reno, 67-587. 

An instruction at length upon the weight 
to be given to circumstantial evidence, to 
the effect that strong evidence of that kind 
is often the most satisfactory of any from 
which to draw the conclusion of guilt, and 
explaining the reason thereof, held not error: 
Stute v. Moekhen, 53-310. 

Evidence with reference to the presence 
of defendant near where stolen goods were 
concealed, and of his attempt to escape ar
rest, held sufficient to warrant the verdict of 
guilty of the larceny: Stute v. Moody, 50-443. 

In a prosecution for arson, held, that the 
particular circumstances shown were insuffi
cient of themselves to establish defendant's 
guilt: State v. Melick, 65-614. 

In a particular case, held, that circum
stantial evidence relied upon to show de
fendant's guilt as accessory to the crime of 
murder was not sufficient to support a con
viction: State v. Clouser, 69-313. 

Where defendant was on trial for setting 
fire to combustible material and it appeared 
that where the fire originated there was 
a gasoline stove from which the gasoline 
leaked, held, that it was error to reject evi
dence that on a previous occasion this gaso
line had caught fire: Síaíe c. Dalaney, 92-
467. 

Corpus delicti: While the facts forming 
the corpus delicti must be clearly and dis
tinctly proved, it is not necessary that the 
evidence should be direct and positive as 
distinct from circmstantial or presumptive 
evidence: .Síaíe ». Keeler, 28-551. 
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It is necessary in every case to prove 
that a crime has been committed, and under 
a charge of arson there can be no conviction 
unless it be satisfactorily proven that the 
building was maliciously, wilfully and feloni
ously burned by some one and that such 
burning was not accidental: State v. Carroll, 

Identity of defendant: Evidence of non-
identity of defendant with the person com
mitting the crime should be weighed like 
any other evidence offered by defendant for 
the purpose of showing that he did not com
mit the crime. I t is merely evidence in re
buttal of that of the prosecution, and if it 
raises a reasonable doubt of guilt defendant 
should be acquitted although it does not 
preponderate over that offered by the state: 
State v. McCracken, 66-569. 

The identity of accused with the person 
named in the record of a marriage may be 
established by admissions and identity of 
names, in the absence of evidence that other 
persons of the same name performed the 
marriage ceremony recited in the record: 
State v. Schaun'iurst, 34-547. 

On a trial for inurder, where there is evi
dence that would justify the jury in believ
ing that the crime has been committed by 
some one, and there are circumstances 
which ]K)int to defendant as the guilty per
son, evidence of conduct explaining the bad 
state of feeling on the part of defendant 
toward the deceased is admissible: State v. 
Cole, 63-695. 

Evidence of a witness as to facts which 
led him to believe that the prisoner was the 
person whom he saw present at the commis
sion of a crime, held sufficient to support a 
verdict of guilty: State v. Lucas, 57-501. 

Where the identity of defendant was in 
question in a prosecution for burglary, lield, 
that evidence as to declarations made by the 
person committing the burglary, at the time 
of its commission, indicating that he was the 
defendant, was admissible as part of the res 
yestce, and might be considered by the jury 
in connection with other circumstances bear
ing on the question of identity: State v. Kep-
lier, 65-745. 

And where it was evident that larceny or 
burglary was the object in view, held, that 
the fact that defendant was aware that the 
occupant of the house had in his possession a 
large sum of money was admissible as tend
ing to identify defendant as the person who 
committed the burglary: Hid. 

Certain evidence considered, and held rel
evant and material as tending to implicate 
defendant in the crime: State v. Hudson, 50-
157. 

Under facts in a particular case, held, that 

the evidence of the identity of defendant as 
the person who five years before had com
mitted a larceny and been ai rested therefor 
and escaped from the officers, was such as to 
sustain a conviction: State v. Foster, 81-131. 

Failure to produce evidence: It is not 
incumbent upon the prosecution to produce 
all the witnesses present at the commission 
of the act charged as a crime against defend
ant, but simply that proof of the whole trans
action shall be produced before defendant 
can be put upon his defense: State v. Middle-
ham, 62-150. 

A suspicious circumstance, unexplained, 
whether defendant, in case he is innocent, 
can or cannot explain it, is only presumptive 
evidence tending to establish guilt. If the 
circumstance is one which defendant could 
explain if innocent, it would be simply 
stronger evideuce against defendant than if 
it was one which he could not explain, 
though innocent; but the jury must in every 
case be the sole judge of its weight. Such 
presumption should not be deemed sufficient 
in law to overcome the presumption of inno
cence: State v. Banks, 43-595. 

Failure to call witnesses by defendant to 
prove his general good character raises no 
presumption against it: State v. Dockstader, 
42-436. 

While it is true that the suppression or 
destruction of evidence is a question to be 
considered against the party charged with 
the crime, and the non-production of explan
atory evidence clearly in defendant's power, 
must weigh against him, yet this rule has 
no application where the evidence is equally 
within the reach of both parties, and is as 
important for the prosecution as for the de
fendant: State v. Hosier, 55-517. 

The doctrine, that the failure of the ac
cused to introduce evidence explanatory of 
inculpating circumstances may be regarded 
as a circumstance against him, is to be cau
tiously applied and only where it is manifest 
that proofs are in possession of the accused 
not accessible to the prosecution: State v. 
Cousins, 58-250. 

An instruction that, if defendant fails to 
introduce proof explaining facts established 
by the evidence against him, it is a circum
stance to be considered in determining his 
guilt, and that if evidence within the power 
of defendant, and not accessible to the state, 
is withheld by the defendant, the jury may 
infer that if produced it would be against 
defendant, is not objectionable as misleading 
the jury with reference to the effect of a 
failure of defendant to testify in his own be
half: State v. Hodman, 62-456. 

In general, as to evidence in criminal 
cases, see \ 5483 and notes. 

SEC. 6377. Reasonable doubt as to degree. Where there is a reason
able doubt of the degree of the offense of which the defendant is proven to 
be guilty, he shall only be convicted of the lower degree. [C'73, § 4429; 
E., §4808.] 

Doubt as to degree: It is error to fail to 
Instruct the jury in accordance with this 
section even where proper instructions to the 
effect that they may convict of a lower degree 
or included crime are given: State v. Jay, 57-

164; State v. Mis, 68-469; State v. Walters, 
45-389. 

To warrant a conviction of grand larceny, 
the fact that the value of the property ex
ceeded twenty dollars, as well as the fact of 
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the stealing, should be proved beyond a rea- not satisfied beyond a reasonable doubt that 
sonable doubt; State v. Wood, 46-116. the value of the property stolen exceeds that 

If in larceny there is reasonable doubt as amount they must find that it was less than 
to the value of the property being in excess that: State v. McCarly, 73-51. 
of twenty dollars the conviction should be Evidence of good character should bo 
for petit larceny: State v. Hathaway, 69 N. considered upon the question as to the degree-
W., 449. of the offense as well as upon the question of 

It is error to fail to instruct the jury, in guilt or innocence: Slate v. Jones, 52-150. 
a prosecution for larceny of property of more As to conviction for lower degree or in-
than twenty dollars in value, that if they are eluded crime, see \\ 5406, 5407. 

SEC. 5378. Higher offense proved. If it appears by the testimony 
that the facts pi'oved constitute an offense of a higher nature than that 
charged in the indictment, the court may direct the jury to be discharged 
and all proceedings on the indictment to be suspended, and order the defend
ant to be committed or continued on bail to answer any new indictment 
which may be found against him for the higher offense. [C. 73, § 4430; E., 
§ 4791; C.'51, §3000.] 

As to convicting for higher degree than charged in indictment, see \\ 5406, 5407. 

SEC. 5379. New indictment not found. If the indictment for the 
higher offense be not found and presented at or before the next term, the 
court must proceed to try the defendant on the original indictment. [C.73, 
§ 4431; R., § 4792; C. '51, § 3001.] 

SEC. 5380. View of premises by jury. When the court is of the 
opinion that it is proper the jury should view the place in which the offense 
is charged to have been committed, or in which any other material fact 
occurred, it may order the jury to be conducted in a body, in the custody of 
proper officers, to the place, which shall be shown them by a person 
appointed by the court for that purpose. The officers must be sworn to 
suffer no person to speak to or communicate with the jury on any subject 
connected with the trial, nor to do so themselves, except the person 
appointed by the court for that purpose, and that only to show the place 
to be viewed, and to return them into court without unnecessary delay 
at a specified time. [C. 73, § 4432; R., § 4800; C. '51, § 3009.J 

For similar provisions in civil cases, see \ 3710. 

SEC. 5381. Juror as witness. If a juror have personal knowledge 
respecting a fact in controversy in a cause, he must declare the same in 
open court during the trial, and if, during the retirement of the jury, a 
juror declares any fact which could be evidence in the cause, as of his own 
knowledge, the jury must return into court, and the juror must be sworn as 
a witness and examined in the presence of the parties, if his evidence be 
admissible; and in support of a motion to set aside a verdict, proof of such . 
declaration may be made by any juror. [C.73, § 4433; R., § 4801; C'51, % 
3010.] 

It is not error for tne court to call the attention of the jury to this provision: State v. 
Cavanaugli, 68 N.W., 452. 

SEC. 5382. Separation of jury—before final submission. The 
jurors sworn to try an indictment, in the discretion of the court, at any time 
before the final submission of the cause to them, may be permitted to sep
arate, except where one of the parties objects thereto, or be kept together 
in charge of proper officers. The officers must be sworn to keep the 
jury together during the adjournment of the court, and to suffer no person to 
speak to or communicate with them on any subject connected with the 
trial, nor do so themselves, and to return them into court at the time to which 
it adjourns. [C. 73, § 4434; R., § 4802: C. '51, § 3011.] 

This provision plainly implies that no of defendant, that the jury shall be kept to-
separation is permissible after the cause is gether without separation, if it is not made 
submitted to the jury, unless by consent: apparent that the court has therein exceeded 
State v. Fertig, 84-79. its discretion, or exercised it to the preju-

It will not necessarily constitute error for dice of defendant's rights: State v. Gillick 
the court to refuse to direct, on application 10-98. 
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As to the propriety of not allowing the 
jury to separate when the defendant objects 
thereto, see State v. Fetter, 25-67. 

In the absence of a showing of prejudice, 
held, that the fact that one of the jurors, 
while on the way to the jury room, separated 
himself from the others for the purpose of 
getting some tobacco, would not vitiate the 
verdict: State v. Wart, 51-587. 

The jury should not be allowed to sepa
rate during the trial if either the state or the 
defendant objects thereto. (The provision 

to this effect was first incorporated into the 
section as it appears in the Code of '73, and 
State v. JRainsbarger, 74-196, was decided 
without attention having been called to the 
change in the section thus made. See, also, 
State v. WuUon, 92-455): State v. Garrity, 67 N. 
W., 92. 

It is not necessary that it appear affirma
tively that the jury were in charge of a sworn 
officer. That will be presumed unless the 
contrary appears: State u. Pitts, 11-343. 

See U 5387 and 5424. 

SEC. 5383. Admonition. The jury, whether permitted to separate or 
kept together in charge of sworn officers, must be admonished by the court 
that it is their duty not to permit any person to speak to or communicate 
with them on any subject connected with the trial, and that any and all 
attempts to do so should be immediately reported by them to the court, 
and that they should not converse among themselves on any subject con
nected with the trial, or form or express an opinion thereon, until the cause 
is finally submitted to them; this admonition must be given or referred to 
by the court at each adjournment during the progress of the trial previous 
to the final submission of the cause to the jury. fC. 73, § 4435; R., § 4803; 
C. '51, § 3012.] 

It need not appear of record that the jury 
were properly admonished prior to each ad
journment; it will be presumed that the court 
did its duty in this respect: State v. Shelledy, 
8-477. 

It is not competent to show by affidavits 

that the court did not properly caution the 
jury on allowing them to separate. Such 
fact being within the knowledge of the court 
must be made to appear in the bill of ex
ceptions, in order to be considered: /State v. 
Harris, 66 N.W., 728. 

SEC. 5384. Verdict as to several defendants. Upon an indictment 
against several defendants, any one or more may be convicted or acquitted. 
[C.73, § 4437; R., § 4810; C'51, § 3014.] 

SEC. 5385. Law and fact. On the trial of an indictment for any other 
offense than libel, questions of law are to be decided by the court, saving 
the right of the defendant and the state to except; questions of fact are to 
be tried by jury; and although the jury have the power to find a general 
verdict which includes questions of law as well as fact, they are bound, 
nevertheless, to receive as law what is laid down as such by the court. 
[C.73, § 4439; R., § 4812; C'51, § 3016.] 

That the jury is to judge of the law in libel cases, see g 5091. 

SEC. 5386. Instructions. The rules relating to the instruction of 
juries in civil cases shall be applicable to the trial of criminal prosecutions. 
1C.73, §§ 4440-1; R., §§ 4813-14; C'51, §§ 3017-18.] 

Duty of court as to instructions: It is I t is the duty of the court to explain to 
the duty of the court to instruct the jury the jury the offense with which defendant is 
upon material questions of law in the case charged, what acts constitute it, and explain 
whether requested to do so or not: State v. 
Helm, 66 N. W., 751. 

I t is the better practice, as a rule, for the 
judge to put aside the instructions asked by 
counsel, and cover the whole ground in a 
methodical charge of his own: State v. Col
lins, 20-85. 

The fact that any proposition of the law 
upon a point involved is not stated will not 
avail defendant if that which was given 
was correct. In such a case the proper course 
would be to ask additional instructions to 
cover points not stated: (State v. Tweedy, 11-
350. 

The court is not required to take up the 
several facts and circumstances testified to 
hy the witnesses and instruct the jury as to 
their weight and effect: State v. Miller, 65-60. 

or define the words used by the statute in 
prescribing the offense. More than this is 
not necessary by way of definition: State ». 
Clark, 78-492. 

Where the instructions given are not 
erroneous a party cannot complain of a fail
ure to instruct more specifically where more 
specific instructions have not been asked: 
/State v. Illsky, 81-49; /State v. Watson, 81-380. 

Where complaint was made that the court 
had not in a prosecution for assault with in
tent to commit murder explained the doc
trine of self-defense, held that if counsel 
thought that such instruction ought to have 
been given he should have asked it and could 
not complain on account of its not being given : 
/State i>. Woodard, 84-172. 

Where the evidence tends to show thatr 
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defendant charged with murder acted in 
self-defense, the jury should be fully charged 
in reference to that subject: State v. Dona-
hoe, 78-186. 

Instructions in a particular case held to 
properly cover the ground as to manslaughter 
and self-defense: State v. Ferigo, 80-37. 

While mere failure to instruct the jury 
may constitute reversible error if it should 
be apparent that the failure resulted in de
priving defendant of a fair trial, yet where 
instructions are correct as far as they go, the 
defendant should, if he desires further in
structions, ask them or he will not be heard 
to complain: State v. Helvin, 65-289. 

In a trial for forgery, held, that a failure 
by the court to give instructions respecting 
the law applicable to the offense, and to a 
certain line of defense of which there was 
sufficient evidence to require it to be consid
ered by the jury, though no instructions were 
asked by the counsel for defendant, was suf
ficient to warrant a reversal, the court say
ing that, although the court below is not 
bound to give instructions on its own motion 
where those asked by counsel are sufficient, 
yet, when they are defective or insufficient, 
the law complicated, and the offense of a high 
criminal character, the court should point 
out the controverted questions of fact and 
state the law applicable thereto: State v. 
Brainard, 25-572 (cited in /State v. Hamilton, 
32-572,574). 

Where the court gave full instructions as 
to the theory of the case relied on by the 
prosecution, but failed to give instructions 
upon an essential part of the case upon the 
theory upon which defendant relied, held, 
that judgment should be reversed: State ». 
O'Hagan, 38-504. 

An instruction which is correct as far as it 
goes will not be held erroneous where the 
defendant has not asked a more specific in
struction: State v. Jelinek, 64 N. W., 259. 

Failure to correctly instruct the jury on 
a particular question will be ground for a 
new trial, only where exception has been 
taken to instructions given or refused: State 
v. Hathaway, 69 N. W., 449; State v. Beasby, 
69 N. W., 451. 

An instruction not applicable to any evi
dence in the case should not be given: State 
v. Bowman, 62 N. W., 759. 

It is not required of the court that it shall 
instruct the jury with reference to the law 
of pardon in a case of murder in the first 
degree: State v. Dooley, 89-584. 

When the instructions given are not er
roneous the judgment of the district court 
will not be reversed for a failure to give in
structions not asked, unless in an exceptional 
case when the supreme court is satisfied that 
the failure to instruct properly has deprived 
defendant of a fair trial: State v. Hathaway, 
69 N. W., 449. 

That error in the admission of evidence 
may as a rule be cured by withdrawing such 
evidence from the consideration of the jury, 
see note to § 3705. 

Issues: Matters of dispute arising upon 
the law or the evidence are not issues which 
the court must specifically present to the 
jury: Stale v. Nadal, 69-478. 

Instructions upon questions of fact: An 

instruction to the effect that, if defendant 
did a certain act specified, the jury should 
infer a fraudulent intent, is not vulnerable tf> 
the objection that it assumes facts as proved: 
/State v. Tlwmpson, 19-299. 

I t is within the province of the court to 
state whether the facts proved, if believed, 
constitute the offense charged: PoUuitf v. 
State, 2-567. 

An instruction which especially directed 
the attention of the jury to certain facts, and 
thereby excluded from their attention other 
facts bearing upon the same question, held 
erroneous: /State v. Meshek, 51-308. 

An instruction in which the court declared 
" that there is some evidence tending to show-
that defendant was drunk," where evidence 
of intoxication was relied upon as showing 
want of specific intent, held erroneous, as in
dicating an opinion of the court as to the 
weightand quantity of the evidence, unfavor
able to defendant: State v. Donoean, 61-369. 

It is error to assume that there have been 
acts and declarations, and direct the jury as 
to the effect to be given thereto, when the 
evidence is conflicting as to the facts: /State 
v. Potts, 78-656. 

I t is not erroneous to assume in an in
struction the existence of facts about which 
there is no controversy: State v. Huff, 76-200. 

Where the court instructed as to murder 
in the first and second degree, and directed 
the jury that if they had any doubt as to 
defendant's guilt of murder, they should 
convict of manslaughter, assuming that the 
conceded facts showed manslaughter to have 
been committed, but on the contrary there 
was an issue in the evidence as to whether 
defendant was guilty of any offense, held that 
the instruction was erroneous: /State v. Lee, 
91-499. 

As to alibi: The jury may be properly in
structed to consider the evidence upon the 
defense of alibi, together with all the other 
evidence, in determining defendant's guilt: 
State v. Standley, 76-215. 

Under the facts of a particular case, held, 
that it was not error to fail to instruct the 
jury with reference to an alibi, especially in 
view of the fact that no such instruction was-
asked: /State v. Seymore, 63 N.W., 661. 

Further, as to alibi, see notes to \ 5376. 
Upon statute: Where defendants were 

indicted for receiving deposits while in
solvent, held, that an instruction incorporat
ing the substance of the statute defining such 
offense, which described also the acts of be
ing accessory to and permitting or conniving 
at the receipt of such deposits, was not er
roneous, although no issue as to such act» 
was in the case: /State v. Cadwell, 79-432. 

Not supported by evidence: Where it 
appears that there was no evidence tending 
to show that defendant in any respect aided 
and abetted the commission of the crime 
charged, held, that an instruction with refer
ence to his criminality if it should appear 
that he aided, abetted, etc., was erroneous: 
/State v. Myer, 69-148. 

Misleading: An instruction which may be 
misleading when applied to the particular 
facts of the case is erroneous: /State v. Ben-
ham, 23-154. 

An instruction in a prosecution for assault 
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which assumed that the assault was made, 
and called particular attention to the manner 
of the assault, etc., when there was great 
doubt from the evidence whether any assault 
was made, held erroneous, as being mislead-
iug: State v. Bailey, 54-414. 

Offense of higher degree: The giving of 
insti'uctions in regard to au offense of a higher 
degree than that for which defendant is prop
erly on trial will be sufficient error to war
rant a reversal, although he be only found 
guilty of an offense for which he was prop
erly on trial: State v. Tweedy, 11-350. 

Error committed in instructions with 
reference to a higher degree of a crime than 
that for which defendant is convicted will 
not necessarily be error without prejudice. 
Thus where in a prosecution for murder the 
court erred in instructing the jury as to 
whether certain facts would constitute a 
provocation reducing the crime to man
slaughter, held, that such error was not with
out prejudice although the conviction was 
for manslaughter. State v. Adams, 78-292. 

I t is error to instruct the jury as to a 
crime or degree of a crime of which, under 
the evidence, the defendant could not be 
convicted, therefore under an indictment 
for rape, ltcld, that an instruction as to rape 
was erroneous where there was no evidence 
to establish the essential elements of that 
crime, although the defendant was convicted 
only of assault with intent to commit rape: 
State v. Kyne, 86-616. 

Beading from indictment: I t is error to 
read from the indictment for the purpose of 
stating the issues to the jury without setting 
out in the instructions the part of the indict
ment thus read: Stale v. Birmingham, 74-407. 

In libel: As to instructions and their 
effect in prosecutions for libel, see ? 5091 
and notes. 

Objection to evidence cannot be taken 
by way of instructions to the jury that such 
evidence should not be considered: State v. 
Pratt, 20-267. 

Additional instructions: Remarks of the 
court to the jury, after they had been out 
for a considerable time without being able 
to agree, as to the impropriety of a juror 
going into the jury box with a predetermi
nation as to the result which he will favor, 
and to hang the jury, or to cause a disagree
ment if the verdict cannot be rendered as he 
wants it, held not erroneous: State v. Law
rence, 38-51. 

Where the jury, after having retired, 
sent to the court a communication asking 
further instructions as to a matter of fact in 
regard to which they were in doubt, held, 
that it was not incumbent upon the court to 
give them any further instructions upon 
such question: State v. Maxwell, 42-208. 

In a particular case, held, that the court 
was warranted in giving additional instruc
tions after the retirement of the jury: State 
v. Pitts, 11-343. 

W here a jury after deliberating requested 
additional instructions, which were given 
orally by the court and taken down in short
hand by the reporter and afterwards written 
out and given to the jury, but the jury had 
previously, upon consideration of the oral 
instructions, agreed upon a verdict, and 

when the written instructions were received 
and read by vote adhered to the verdict as 
found, held, that the giving of the oral in
structions, though they were subsequently 
reduced to writing, was error: State v. Hard
ing, 81-599. 

Remarks to jury: The court cannot, un 
der the guise of determining some questions 
which are legitimate, make remarks in the 
presence and hearing of the jury wh ich would 
constitute error if contained in an instruc
tion, and thus deprive the defendant of the 
opportunity of having such error reviewed: 
State P. Stoioell. 60-535. 

If, during the progress of the trial, the 
jjudge makes remarks in the presence of the 
jury which would be erroneous and preju
dicial had they been embodied in the formal 
charge given by him to the jury it will enti
tle the losing party to have a verdict to 
which they might have contributed, set 
aside: State e. Philjwt, 66 N. W., 730. 

Signing: The requirement of this sec
tion that the judge shall sign the instruc
tions given by him is directory, and a failure 
to do so will not be ground for reversal when 
no prejurice resulted therefrom to defend
ant: State v. Stanley, 48-221. 

If the instructions are properly passed 
upon by the court and embodied in a bill of 
exceptions, the failure to sign them will not 
bo a ground of reversal: Slate v. McCombs, 
13-426. 

The supreme court, on appeal, will not 
pass upon instructions which have not been 
made part of the record, either by being 
signed as here required or embodied in a 
bill of exceptions: State c. Oebhardt, 13-473; 
Slate v. Watmus, 13-489. 

I n writing: "Where it appeared that the 
charge of the court was given to the jury 
orally and afterwards reduced to writing, 
with the acquiescence of defendant, held, that 
such irregularity could not afterwards be 
taken advantage of: State v. Sipvlt, 17-575. 

Construction: All the instructions in the 
case are to be construed together in deter
mining the correctness of one of them: State 
v. Standky, 76-215; State v. Shreves, 81-615. 

Objections to separate instructions which 
are groundless when the whole charge is 
taken together will not be considered: State 
v. Murdy, 81-603. 

An erroneous instruction will not be 
ground for reversal when the error is cured 
by other instructions given in the case: State 
v. Pvgsley, 75-743. 

An instruction will not receive that con
struction which the professional mind might 
assume the court intended, but it must be 
given that meaning which the language used 
would reasonably convey to the jury: State 
v. Billings, 77-417. 

Evidence which has been improperly ad
mitted may be withdrawn by ihstruction of 
the court from the consideration of the jury, 
so as to prevent the error being prejudicial: 
Slate v. Cummins, 76-133. 

Presumption: Where the evidence is not 
before the supreme court, it will be pre
sumed in favor of the instruction that it was 
adapted to the evidence given on the trial 
and was correct: State v. Wyalt, 76-328. 

Special interrogatories: Sections 3727, 
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3728. authorizing the submission to the jury For instructions as to reasonable doubt, 
of interrogatories for special findings on par- burden of proof, alibi, etc., see notes to \ 5376. 
ticular questions of fact, is not applicable in For instructions as to different degrees 
criminal cases: State v. Fooks, 65-196; State v. and included crimes, see notes to §25377,5406. 
Ridley, 48-370. But now see §§ 5405, 5409. And generally as to instructions, see \\ 

Directing verdict: See notes to \ 5404. 3705-3709 and notes. 

SEC. 6387. Deliberation of jury in charge of officer. After hear
ing the charge, the jury may either decide in court or retire for delibera
tion; if they do not agree without retiring, one or more officers must be 
sworn to keep them together in some private and convenient place without 
food or drink, water excepted, unless directed by the court, and not to suf
fer any person to speak to or communicate with them, nor speak to or com
municate with them themselves except to ask them whether they have 
agreed upon their verdict, and not to communicate to any one the state of 
their deliberation or the verdict agreed upon, until after the same shall 
have been declared in open court, and received by the court and to return 
them into court when they shall have so agreed upon their verdict, unless, 
by permission or order of the court, they be sooner discharged. [C. 73, S 
4442; R , §4815; C.'51, § 3019.] 

It is not necessary that it appear affirma
tively that the jury wei-e in charge of a 
sworn officer. That will be presumed unless 
the contrary appears: State v. Pitts. 11-343. 

These provisions are not merely directory, 
but are absolute requirements. No separa
tion is admissible after the case is submitted 
to" the jury, unless by consent: and where 
without consent of the parties the jury re
duced their verdict to writing, and it was 
signed by the foreman and delivered to an 
officer who had the jury in charge, and the 
jury then separated, supposing in good faith 
that they were authorized to return a sealed 
verdict, held, that a new trial should be 
granted: Slate v. Fertig, 84-79. 

The provisions as to the custody of the 
jury are not directory only, but mandatory, 
and it is required that the bailiffs to whose 
charge the jury are committed shall be speci
ally sworn as here required; but an error in 
that respect is not made % ground for new 
trial, and therefore cannot be urged on ap
peal: State v. Crajton, 89-109. 

The rule that the jury should not be al
lowed to separate after the case is submitted 
to them is probably applicable in criminal 
as in civil cases, but the misconduct of the 
jury in separating will not vitiate their ver
dict unless prejudice be shown or sufficient 
grounds appear for presuming prejudice: 
State v. Wright, 68 N. W., 440. 

That one of the jurors was permitted to 
leave the jury room for a necessary and proper 
purpose, accompanied by the deputy sheriff, 
it appearing that the juror had no conversa
tion with anyone while absent, except with 
such deputy, and with him only to the extent 
of asking permission to retire, held not such 
misconduct as to make a new trial necessary: 
State v. Bowman, 45-418. 

Communication with the jury by a deputy 
sheriff after their retirement in relation to 
procuring for them a paper introduced in 
evidence, held not a ground for reversal in 
the absence of any showing of prejudice: 
State v. Wart, 51-587. 

While it is not proper that the bailiff in 
charge of the jury should be in the room dur
ing their deliberations, yet where the jury 

were at nig'ht brought into the court room 
for convenience, and the bailiff remained in 
another part of the room, held, that in the 
absence of a showing of prejudice there wiw 
not sufficient ground for a new trial: Stale c. 
Thompson, 87-670. 

It is misconduct on the part of the bailiff 
to communicate with the jury in regard to 
the case except as authorized by this section, 
and misconduct on the part of the jurors to 
seek information from the bailiff which he is 
not permitted to communicate, and to listen 
to improper communications from him: ¿>i«f« 
v. LaGrange, 68 N.W., 557. 

While it is not usually proper for the 
court on its own motion to recall the jury 
after they have been out three or four hour», 
and have not asked for additional instruc
tions, yet the matter is within the discretion 
of the court, and in the absence of prejudice 
appearing its action will not be reversed: 
State v. Hale, 91-367. 

tn a proper case the jury may be ques
tioned as to the probability of their reaching 
an agreement, and how they are divided as 
to numbers, and how long they have stood 
numerically the same: Ibid. 

Where, after the jury had retired to de
termine the case, one of the jurors -was per
mitted by the court to leave the jury room 
and attend the trial of another case in court 
in which he was a party, held not error where 
no prejudice to defendant appeared: State v. 
Fertig, 70-272. 

The fact that during the deliberation of 
the jury, one of their number, being taken 
sick, is permitted to separate himself from 
the others and take a walk in the open air, 
accompanied by an officer, and without com
munication with any person about the case, 
will not be ground for disturbing the judg
ment upon such verdict: State v. Griffin, 71-
372. 

As to separation of jury during the trial, 
see g 5382 and notes. 

In general as to conduct of jury after sub
mission of cause, see \\ 5397-5401 and notes. 

As to what misconduct of the jury is ground 
for new trial, see notes to ¿ 5424. 
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SEC. 6388. When juror becomes sick. If before the conclusion of 
a trial a juror becomes sick so as to be unable to perform his duty, the court 
may order him to be discharged, and in such case a new juror may be 
sworn and the trial begin anew, or the jury may be discharged and a new 
jury then or afterwards impaneled. [C. '73, § 4443; R., § 4804; C'51, § 3013.] 

The provisions of this section are not instance, until the sick juror becomes able 
mandatory, and the court is not required to to discharge his duty, and then proceed with 
discharge the jury when a juror is taken sick, the trial: State r. Gorrity, t>7 N. W., 92. 
but may adjourn for a reasonable time: for 

SEC. 6389. Want of jurisdiction—no offense charged. The court 
may also discharge the jury where it appears that it has not jurisdiction of 
the offense, or that the facts as charged in the indictment do not constitute 
an offense punishable by law. [C.73. § 4444; R., § 4793; C. '51, § 3002.] 

SEC. 5390. Crime committed in another state. If the jury be dis
charged because the court has not jurisdiction of the offense charged in the 
indictment, and it appear that it was committed out of the jurisdiction of this 
state, the defandant must be discharged, or ordered to be retained in 
custody a reasonable time until the county attorney shall have a reasonable 
opportunity to inform the chief executive of the state in which the offense 
was committed of the facts, and for said officer to require the delivery of the 
offender. [C. 73, § 4445; R., § 4794; C. '51, § 3003.] 

SEC. 6391. In another county. If the offense was committed within the 
exclusive jurisdiction of another county of this state, the court must direct the 
defendant to be committed for such time as sh'all be reasonable to await a 
warrant from the proper county for his arrest, or, if the offense be bailable, 
he may be admitted to bail in an undertaking with sufficient sureties that 
he will, within such time as the court may appoint, render himself amenable 
to a warrant for his arrest from the proper county, and, if not sooner 
arrested thereon, will attend at the office of the sheriff of the county where the 
trial was had, at a certain time particularly designated in the undertaking, to 
surrender himself upon the warrant, if issued, or that the bail will forfeit such 
sum as the court may fix, to be mentioned in the undertaking. [C'73, § 4446; 
R., § 4795; C. '51, §3004.] 

SEC. 5392. Papers transmitted. In such case, the clerk must trans
mit, forthwith, a certified copy of the indictment, and all the papers in the 
action filed with him, except the undertaking mentioned in the last section, 
to the county attorney of the proper county. [C. 73, § 4447;R., § 4796; C. '51, 
g 3005.] 

SEC. 5393. Defendant discharged. If the defendant be not arrested on 
a warrant from the proper county, he shall be discharged from custody, and 
his bail, if any, exonerated, or money deposited instead of bail refunded, 
as the case may be, and the sureties in the undertaking must be discharged. 
[0.78, § 4448; R., § 4797; C'51, § 3006.] 

SEC. 5394. When arrested. If he be arrested, the same proceedings 
must be had thereon as upon the arrest of a defendant in another county on 
a warrant of arrest issued by a magistrate. [C.73, § 4449; R., § 4798; C. '51, 
§ 3007.] 

SEC. 5395. New indictment. If the jury be discharged because the 
facts set forth do not constitute an offense punishable by law, the court 
must order the defendant discharged and his bail, if any, exonerated, or, if 
he has deposited money instead of bail, that the money deposited be 
refunded, unless in its opinion a new indictment can be framed upon which 
the defendant can be legally convicted, in which case the court may direct 
that the case be submitted to the same or another grand jury. [C. 73, § 
4450; R., § 4799; C'51, § 3008.] 

SEC. 5396. Defendant committed during trial. When a defendant 
who has given bail appears for trial, the court may, in its discretion, at any 
time after such appearance, order him committed to the custody of the 

130 
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proper officer to abide the judgment or further order of the court; and he 
shall be committed and held in custody accordingly. [C. '73, § 4451; R., § 
481G;C.'51, §3020.] 

CHAPTER 25. 

OF THE JURY AFTER SUBMISSION. 

SECTION 5397. May take papers. Upon retiring for deliberation, the 
jury may take with it all papers which have been received in evidence, 
except depositions, and copies of such parts of public records or private 
documents as ought not, in the opinion of the court, to be taken from the 
person having them in possession, also any notes of the testimony or other 
proceedings taken in the trial by themselves or any of them. [C'73, §§ 
4452-3; R., §§ 4817-18; C'51, §§ 3021-2.1 

It is not proper for the officer in charge the jury, or any of them, examined the pa-
of the jury, at their request to furnish them pers, or that any prejudice resulted from their 
the minutesof the testimony: State v. Griffin, action: State v. Gibson, 29-295. 
71-372. Where a juror sent for and read to his fel-

Where a medical book was introduced as lows a law book in support of the correctness 
evidence, and a portion of it read to the jury, of the instructions of the judge, held, that 
held, that it was not proper for them to take such misconduct was error without prejudice, 
such book to the jury room, .the portions the instructions having been as a matter of 
which were read not being marked: State ». law correct: State v. Can; 43-418. 
Gillick, 10-98. Where newspapers containing what pur-

The jury on their retirement to consider ported to be all the evidence given in the 
their verdict, in an appeal from a conviction trial were taken to the jury room, held, that 
ia a justice's court, were permitted to take there was sufficient misconduct to require the 
with them the papers in the case, including granting of a new trial: State v. Walton, 92-
tbe information, the transcript from the jus- 455. 
tice, transcript on change of venue, affl- As applicable to this section, see notes to 
davits, etc., held, that there was no ground \ 3717. 
for reversal in the absence of a showing that 

SEC. 5398. Additional instructions. After the jury has retired for 
deliberation, if there be any disagreement as to any part of the testimony, 
or if it desires to be informed on any point of law arising in the cause, it 
must require the officer to conduct it into court, and, upon its being brought 
in, the information required must be given as provided by law, in the pres
ence of or after oral notice to the county attorney and defendant's counsel. 
[C'73, § 4454; R., § 4819; C 5 1 , § 3023.] 

See notes \ 5386. 

SEC. 6399. Discharge of jury. If, after retirement, one of the jury 
is taken sick so as to prevent further deliberation, or any other accident or 
cause occurs to prevent its being kept together, the court may discharge it; 
otherwise the jury cannot be discharged after the cause is submitted to it 
until it has agreed upon its verdict and rendered it in open court, unless, 
by the consent of both parties entered upon the record, or unless, at the 
expiration of such time as the court may deem proper, it satisfactorily 
appears that there is no reasonable probability that it can agree. [0. '73, §§ 
4455-6; R., §§ 4820-1; C'51, §§ 3024-5.] 

The fact that, in the exercise of sound dis- sîo*, adjourned court for a few days and went 
cretion, the jury is thus discharged does not to his home, and, on the day to which court 
entitle the defendant to be released, as hav- was adjourned, by telegram adjourned court 
ing been once in jeopardy: Síaíe v. Vaughan, over the term, held, that there was sufficient 
29-286. cause to warrant adjournment in the discre-

Where, after all the evidence in a case tion of the judge, and that the defendant 
had been introduced, the judge, on receipt could not, on the subsequent trial, plead a 
of a telegram to the effect that his wife was previous jeopardy: State v. Tatman, 59-471. 

SEC. 5400. New trial. In all cases where a jury is discharged or pre
vented from giving a verdict, except where the defendant is discharged 
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during the progress of the trial, or after submission to it, the cause may be 
again tried at the same or another term of the court. [C. 73, § 4457; R., § 
4822; C'51, §3026.] 

That defendant cannot plead a trial thus terminated as previous jeopardy in bar of 
another trial, see notes to \ 3339. 

SEC. 5401. Adjournment. While the jury is absent, the court may 
adjourn from time to time as to other business, but it shall be nevertheless 
deemed open for every purpose connected with the cause submitted to the 
jury until a verdict is rendered or the jury is discharged, but a final adjourn
ment of the court discharges the jury. [C. 73, §§ 4458-9; R., §§ 4823-4; 
C. '51, §§ 3027-8.J 

CHAPTER 26. 
OF THE VERDICT. 

SECTION 5402. Jurors present. When the jury has agreed upon its 
verdict, it must be conducted into court by the officer having it in charge; 
the names of the jurors must then be called, and if all do not appear the 
rest must be discharged without giving a verdict; in such case, the cause 
may again be tried at the same or another term. [C. 73, § 4460; R., § 4825; 
C. '51, § 3029.] 

The provision as to calling the names of defendant is deprived of the substantial right 
the jurors is directory only, and a failure to given him by \ 5411 to poll the jury; and 
observe it will not be error sufficient to re- therefore the receiving of such verdict con
verse the judgment unless prejudice is stitutes error: State v. Callahan, 55-364. 
shown: State v. Biwge, 7-255. Juries in cases of misdemeanors may, by 

Separation of the jury after agreeing on consent of defendant and the state, return a 
a verdict and returning it to the court, un- sealed verdict; and it will not be prejudicial 
der a misapprehension that they were au- error to receive such verdict without all the 
thorized to return a sealed verdict, held error jurors being present if no demand is made 
entitling the defendant to a new trial: State for the presence of all, or for the polling of 
v. Fertig, 84-79. the jury, or if no objection is made to the 

If, without consent of parties or the court, absence of the jury: State v. Thompson, 74-
the jury seal up their verdict and separate, 119, 

SEC. 5403. Presence of defendant. If the indictment be for a felony, 
the defendant must be present at the rendition of the verdict; if it be for a 
misdemeanor, it may be rendered in his absence. [C.73, § 4461; R., § 4826; 
C'51, §3030.] 

In a prosecution for murder, presence of quired, even though he has been on trial for 
defendant at the time of verdict is essential: a felony: State v. Shepard, 10-126. 
Harriman v. State. 2 G. Gr., 270. Where the verdict of the jury was duly 

The trial at which defendant accused of a announced and recorded in the absence of 
felony is required to be present ends with the defendant, but such absence being dis-
the verdict; his presence at the argument covered before the separation of the jury, 
and determination of a motion for new trial they were ordered to return to their room, 
is not essential: State v. Decklotts, 19-447. and defendant was then brought into court, 

Where defendant is put on trial for and the verdict was again announced and re-
felony, but only convicted of a misdemeanor, corded in his presence, held, that there was 
his presence when judgment is rendered is no error: Stale v. Hutchison, 64 N.W., 610. 
not necessary: Hughes v. State, 4-554. As to presence of defendant at arraign-

In case of conviction for assault and bat- ment, see \ 5311; as to his presence during 
tery the presence of defendant is not re- the trial, see \ 5338; and as to his presence at 

pronouncing of judgment, see \ 5432. 

SEC. 6404. Verdict rendered. When the members of the jury have 
answered to their names, the court or the clerk shall ask them whether they 
have agreed upon the verdict, and if the foreman answers in the affirmative 
they must declare the same. [C. 73, § 4462; R., § 4827; C. '51, § 3031.J 

No particular form of words is prescribed When there is no testimony sustaining 
to be used by the court in requiring the Jury the charge, or when it is so slight that a ver-
to declare their verdict: State v. Collins, 32- diet of guilty would be instantly.set aside, 
36. the court may direct a verdict of acquittal. 



;§ 5405-5406 
2068 

VERDICT. Tit. XXV, Ch. 26. 

but not when there is a conflict of testimony: 
State v. Smith, 28-565. 

The fact that the court causes the jury to 
return a verdict of guilty without deliber
ation or consultation, though grossly irregu
lar, would not render a judgment based 
thereon void: Turneyv. Barr, 75-758. 

Where counsel for defendant moves the 
court, at the close of the evidence for prose

cution, to direct a verdict for defendant, he 
cannot require that the jury be sent out 
while the motion is being heard. He must 
take the chances that the effect of overrul
ing may have on the jury: State v. Huff, 76-
200. 

The separation of the jury without con
sent will entitle defendant to a new trial: 
State v. Fertig, 84-79. 

SEC. 5406. General and special. The jury must render a general ver
dict of "guilty" or "not guilty," which imports a conviction or acquittal on 
every material allegation in the indictment, except upon a plea of former con
viction or acquittal of the same offense, in which case it shall be "for the 
state " or " for the defendant, ' ' and except in cases submitted to determine the 
grade of the offense and, when authorized, fixing the punishment therefor. 
It must also return with the general verdict answers to special interroga
tories submitted by the court upon its own motion, or at the request of the 
defendant in prosecutions where the defense is an affirmative one, or it is 
claimed any witness is an accomplice, or there has been a failure to corrob
orate where corroboration is required. [C. '73, §§ 4463-4, 4474-7; R., §§ 4828-
33; C'51, §§ 3032-7.] 

What sufficient verdict: If the intention 
of the jury is not doubtful the verdict will 
be upheld even without correction in form 
by the court: Harrell v. Stringfleld, Mor., 18. 

Where the verdict was as follows: "We , 
the jury in the case of State of Iowa v. Harry 
Lee, the defendant guilty as charged in the 
indictment," held, that the omission of the 
word "find " was not fatal, and that the ver
dict was sufficient to sustain a conviction: 
State v. Lee, 80-75. 

A verdict in a particular case held suf
ficient to authorize conviction: State v. Bond, 
8-540. 

Although it is not necessary for the jury 
to find more than that the defendant is 
guilty of the charge in the indictment, yet 
a verdict finding specially as to the facts 
constituting such guilt is sufficient to justify 
the court in rejecting the portion relating 
to the facts, and rendering judgment on the 
portion constituting a general verdict: State 
v. Williams, 8-533. 

In a trial upon information, the words 
"as charged in the indictment," held mere 
surplusage, and of no effect on the verdict: 
State v. McCombs, 13-426. 

A verdict expressly reciting that the jury 
find the defendant "guilty of aiding and 
concealing," etc., thus specifying the crime 
charged in the indictment, is a general and 
not a special verdict: State ». Turner, 19-144. 

Where defendant was charged with know
ingly having in possession and uttering a 
forged instrument, but in the caption and in
dorsement of the indictment the crime was 
designated as forgery, and the court, while 
properly directing the jury as to the facts 
necessary to establish the crime with which 
defendant was properly charged, designated 
it as forgery, and gave the form of the ver
dict as though that were the crime charged, 
and the jury, following the form thus given, 
found defendant " guilty of the crime of 
forgery as charged in the indictment," held, 

that the verdict was simply informal, and 
was not vitiated by the error in designating 
the offense charged: State v,Burgson, 53-318. 

Where there is a general verdict of guilty 
on an indictment containing several counts, 
if any one of them is good the judgment will 
be supported: State v. Shelledy, 8-477, 511. 

In a prosecution under an indictment un
der several counts the jury may in one ver
dict find defendant guilty under different 
counts, designating them, and it is not neces
sary to render a separate verdict on each 
count under which the defendant is so found 
found guilty: State v. Hopkins. 62 N. W., 656. 

On a conviction for murder in the first 
degree under which it is for the jury to fix 
the punishment as death or imprisonment 
for life at hard labor in the penitentiary, a 
verdict is sufficiently definite which specifies 
imprisonment in the penitentiary for life: 
State v. Trout, 74-545. 

Defects cured by verdict: After verdict 
all objections to the proceedings of the grand 
jury in finding the indictment come too late: 
Sharp v. State, 2-454. 

The verdict does not cure irregularities 
in the trial or in the finding of the indict
ment, such, for instance, as the refusal to 
allow the defendant the right of challenge 
to the grand jurors: State v. Osbwne, 61-330. 

Where the time within which, under the 
statute of limitations, the defendant might 
be found guilty under the second indictment 
includes a portion of the time covered by the 
first indictment, the first prosecution will be 
a bar to the second: State v. Waterman, 87-255. 

Under the Code of '73 there was no pro
vision for a submission to the jury of partic
ular questions of fact on the trial of criminal 
actions: State v. Bidley, 48-370; State o. Fooks, 
65-196. 

As to special verdict in civil cases, see \\ 
3726, 3727. 

As to pleading former conviction or ac
quittal, see W 5333,5335 and notes. 

SEC. 5406. Finding an offense of different degree. Upon an indict
ment for an offense consisting of different degrees, the jury may find the 
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defendant not guilty of the degree charged in the indictment, and guilty of 
any degree inferior thereto, or of an attempt to commit the offense, if punish
able by indictment. [C.73, § 4465; R , § 4835; C. '51, § 2918.] 

case it is not incumbent in the court to 
charge as to the lower grades of crimes: State 
v.Sterrett, 80-609; State v. Cody, 62 N.W., 702; 
State v. Beabout, 69 N.W., 429; State v. Cater, 
69 N.W., 880. 

I t is not error to fail to instruct with 
reference to an included offense where no 
question whatever is raised as to the guilt 
of such offense, it appearing that defendant 
is beyond question guilty of the offense 
charged: Sfaie v. Akin, 62 N.W., 667. 

The offense of burglary includes the of
fense of breaking and entering in the day
time with felonious intent, and there may 
be a conviction of the latter offense where 
by reason of failure to show that the break
ing and entering was in the night time there 
cannot be a conviction of burglary: State v. 
Jordan, 87-86. 

Under an indictment charging assault 
with intent to inflict great bodily injury, it 
is error to fail to instruct the jury that they 
may convict defendant of assault and bat
tery. In such case it is not sufficient to in
struct that they may convict of a simple 
assault, although a simple assault and an 
assault and battery are offenses of the same 
grade: State v. Welsh, 73-106. 

Upon the trial of an indictment for rape 
the court should instruct the jury not only as 
to assault with intent to commit rape, but 
also as to simple assault, and it will constitute 
error to fail to do so: Síaíe v. Pennell, 56-29; 
State v. Peters 56-263. 

An instruction to the jury that if they 
failed to find that the shot was fired by the 
defendant wilfully, deliberately and pre-
meditatedly, they would find him guilty of 
murder in the second degree, held not prej
udicial as ignoring the fact that he might 
have been guilty of manslaughter only, 
when taken in connection with a preceding 
instruction in which the facts necessary to 
constitute the crime of murder in the first 
degree were specified, and one following 
which directed the jury that in case they 
failed to find the defendant guilty of murder 
in either the first or second degree they 
might then determine whether or not he 
was guilty of manslaughter: State v. Murdy, 
81-603. 

In a prosecution for assault with intent to 
commit murder, it is proper for the court to 
explain the crimes of murder and manslaugh
ter: State v. Woodurd, 84-172. 

Assault and battery is not necessarily in
cluded in the crime of assault with intent to 
commit rape, and it is not necessary to in
struct the jury that they might find defend
ant guilty of assault and battery: Slate v. 
McDevitt, 69-549. And see Slate v. McAvoy, 
73-557. 

In a particular case, held, that the instruc
tions sufficiently directed the jury as to con
victing for assault with intent to commit 
rape or assault and battery under an indict
ment for rape: State v. Mitchell, 68-116. 

Where, in a prosecution for murder, it is 
admitted that the defendant by violence 

Different degrees: Although the offense 
consists of different degrees, and defendant is 
not found guilty of any one of the degrees, he 
may still be convicted of an offense neces
sarily included in that for which he is in
dicted, as provided in the following section: 
Gordon v. State, 3-410. Thus, held, that though 
manslaughter is not a degree of murder, but 
a distinct offense, it is necessarily included 
in the crime of murder: State v. Clemons, 51-
274. 

Where an indictment charges murder in 
the first degree, the state may waive a trial 
for thatdegree and claim a conviction for any 
lesser degree embraced in the charge: State 
v. Baldwin, 79-714. 

I t has never been held in this state that 
where a party has been indicted for murder 
in the first degree the court should instruct 
the jury that defendant cannot be convicted 
of the degree of the crime charged, it ap
pearing that homicide was committed by de
fendant: State v. Adams, 78-292. 

I t seems that the last clause of the section, 
"if punishable by indictment," relates alone 
to the preceding clause, " an attempt to com
mit the offense:" State v. Jarvis, 21-44. 

Although the inferior deg ree of the offense 
be not indictable, but triable on information 
only, a defendant put on trial for a degree 
which is indictable may be convicted in such 
lower degree: Ibid. And see notes to Const., 
art. I, \ 11. 

Where defendant is put on trial for the 
higher degree of au offense, and is convicted 
of a lower, and judgment thereon is reversed 
on appeal, he cannot again be put on trial for 
a higher degree than that of which he was 
convicted: State v. Tweed;;, 11-350; State v. Clem
ons, 51-274. And see notes to Const., art. I, 
212. 

Instruction as to different degrees and 
included crimes: On the trial of an offense 
of such nature that defendant might prop
erly be convicted of a lesser degree of the 
offense than that charged, or an offense nec
essarily included in that charged, the court 
should instruct the jury that they may find 
defendant guilty of such lower degree or in
cluded offense: State v. Walters, 45-389; State 
v. Kegan, 62-108. 

In such cases the court should explain to 
the jury the elements of the lower degrees 
of the crime, and of all crimes of which de
fendant might be convicted under the in
dictment, and it will constitute error in the 
court to fail to do so: State v. Vinsant, 49-241; 
State v. Clemons, 51-274; Slate v. Olynden, 51-
463. 

Even though the counsel for the prisoner 
has claimed and insisted upon the trial that 
the prisoner, if guilty at all, is guilty of the 
degree of offense charged in the indictment, 
yet the prisoner has the right to the proper 
instructions as to lower degrees of the of
fense: State v. Johnson, 8-525. 

This section has no application when the 
facts show that defendant is either guilty of 
the crime charged or not guilty, and in such 
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caused the death of deceased, and claims 
that his act was done in self-defense and was 
not unlawful, it is not error to instruct the 
jury that they should either convict the de
fendant of murder or manslaughter, or acquit 
him. In such cases it is not necessary to in
struct the jury as to offenses lower than man
slaughter, which may be included in the 
crime of murder charged in the indictment: 
State v. Mahan, 68-304. 

Where, in a prosecution for murder in 
the first degree, the evidence is indisputable 
that the deceased died from the effects of a 
wound inflicted by the defendant, it is not 
necessary to instruct the jury as to crimes 
less in degree than that of criminal homi
cide: State v. Froelick, 70-213; Slate v. Munch-
rath, 78-268; Stale v. Perigo, 80-37; State v. 
Bow, 81-138. 

Failure to instruct as to lower degrees of 
the offense will not be error where there is 
no evidence which would support a convic
tion of a lower degree: State v. Cole, 63-695; 
State v. Casford, 76-330; State v. Beasby, 69 N. 
W., 451. 

There is no necessity'for stating in the in
structions the punishment provided for lower 
degrees of the crime for which defendant is 
put on trial or for other crimes included 
therein: State v. Peffers, 80-580. 

And, further, see 8 5377 and notes. 
Error in instructing as to degree of of

fense: The giving of instructions in regard 
to an offense of a higher degree than that 
for which defendant is properly on trial will 
be sufficient ei'ror to warrant a reversal, 

although he be only found guilty of an of
fense for which he was properly on trial: 
State v. Tweedy, 11-350. 

Put t ing on trial for a higher degree than 
charged: It is prejudicial error to put the 
defendant upon trial for a higher crime, or a 
higher degree of the crime, than is charged 
in the indictment: Slate v. Boyle, 28^522; 
(State ». Knouse, 29-118; State v. McNally, 32-
580; and this is true even though the indict
ment sufficiently charges the degree of the 
offense of which he is convicted: (State v. An
drews, 84-88. 

Under an indictment for murder in the 
second degree defendant cannot be convicted 
of murder in the first degree: Fouts v. Slate, 
4G. Gr.,500. 

Where, under an indictment not sufficient 
to charge murder in the first degree, the de
fendant was found guilty in that degree, and 
defendant on appeal asked that the sentence 
be modified to one which would be proper 
under the indictment for the second degree, 
the court so reduced the sentence: (State v. 
McCormick, 27-402. 

But where, in a similar case, defendant 
denied the sufficiency of the evidence to es
tablish his guilt in any degree, and demanded 
a new trial, held, that he was entitled there
to: (State o. Watkins, 27-415. 

Doubt as to degree: That in cases of rea
sonable doubt as to degree defendant is to 
be convicted only of lower degree, see \ 5377 
and notes. 

Included crimes: See notes to next sec
tion. 

SEC. 6407. Included offenses. In all other cases, the defendant may
be found guilty of any offense the commission of which is necessarily 
included in that with which he is charged in the indictment. [C. 73, § 4466; 
R.,§4836; C. '51, § 3039.] 

Verdict for included offense: Under this 
section whatever offense is necessarily in
cluded in the crime charged in the indict
ment may be punished, although the indict
ment contains no words specifically desig
nating the offense so included: Benham v. 
State, 1-542. 

Although the offense consists of different 
degrees, and defendant is not found guilty 
of any one of the degrees, he may still be 
guilty of an offense necessarily included in 
that for which he is indicted: Gordon v. State, 
3-410. 

A defendant put on trial for an indictable 
offense may be punished for an offense neces
sarily included therein, although the latter 
be of such a character that it is not indicta
ble, but only triable on information: State v. 
Jarvis, 21-44; Stale v. Shepard, 10-126. And 
see notes to Const., art. I, \ 11. 

If defendant is found guilty of a lesser 
offense included in the one for which he is 
put on trial, such conviction operates as an 
acquittal of the offense for which he was in
dicted, and if, on appeal, judgment is re
versed, he can only be tried a second time 
for the offense of which he was convicted: 
(State v. Tweedy, 11-350; State ». demons, 51-
274. And see notes to Const., art. I, £ 12. 

Wha t deemed included: Where a greater 
penalty is provided for the second or third 
conviction of an offense than for the first 

conviction thereof (as in \ 2383), and the de
fendant is put on trial for such second offense, 
he may be convicted as for the first commis
sion of the offense: (State c. Ensky, 10-149; 
(State v. Gaffeny, 66-262. 

Where all the elements of one crime are 
included in another which is distinguished 
from the first simply in having distinct ele
ments, the fact that the evidence shows the 
commission of the second crime will not pre
vent the punishment of defendant in the 
prosecution for the first: State v. Graff, 66-482. 

Defendant can be convicted of an offense 
distinct from the one specifically charged in 
the indictment only when the offense is an 
essential element of that charged, or when 
it is shown by proper averment in the indict
ment that a minor offense was in fact includ
ed in the perpetration of the one charged: 
State v. MvAvoy, 73-557. 

Every battery necessarily includes an as
sault: State ti. Twogood, 7-252. 

A simple assault is necessarily included in 
a charge of an assault with intent to commit 
bodily injury: Orton v. State, 4 G. Gr., 140. 

As every intentional maiming and disfig
uring includes an assault and battery, a de
fendant indicted for the former may be con
victed of the latter, although no assault was 
charged in the indictment: Benham v. State, 
1-542. 

Under an indictment for an assault with 

n 
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intent to commit murder defendant may be 
convicted of assault and battery: Dixon v. 
Stale, 3-416. 

Or of a simple assault: State v. Jarvis, 21-
44; State v. Shepard, 10-126; State v. White, 
45-325. 

Assault with intent to commit manslaugh
ter is necessarily included in a charge of an 
assault with an intent to commit murder: 
State v. White, 45-325. 

Where defendant was convicted of assault 
with intent to commit murder, but on motion 
for new trial the court was of the opinion 
that the evidence was not sufficient to show 
malice aforethought, held, that the court 
might properly sentence defendant for an 
assault with intent to commit manslaughter: 
State v. Keasling, 74-528. 

Upon conviction of assault with intent to 
commit great bodily injury, obtained under 
an indictment of assault with intent to com
mit murder, a sentence for a simple assault 
maybe proper: State v. Scheie, 52-608. 

while an assault and battery will not in 
all cases be necessarily included in an as
sault with intent to murder, yet under an 
indictment charging the latter offense as 
committed by acts amounting to assault and 
battery a conviction of assault and battery 
would be warranted: State v. Qraham, 51-72. 

On an indictment for murder defendant 
may be found guilty of manslaughter: Gor-
don v. State, 3-410; State v. White, 45-325. 

Under an indictment for murder in the 
first degree defendant may be convicted of 
assault with intent to commit great bodily 
injury, as well as of assault with intent to 
murder, or with intent to maim: /State v. 
Parker, 66-586. 

A charge of the crime of rape necessarily 
charges also the crime of assault with intent 
to commit rape: State v. McLaughlin, 44-82. 

I t also includes a simple assault: - SUde Vc 
Vimant, 49-241. 

But the charge of assault with intent to 

commit rape does not necessarily include the 
crime of assault and battery: State v. Mc-
Devilt, 69-549; State v. McAvoy, 73-557. 

Under an indictment charging carnal 
knowledge of a child under the age of con
sent there may be a conviction for assault 
aud battery or for a simple assault: Stale v. 
Hutchison, 64 N. W., 610. 

Under an indictment for burglary defend
ant may be convicted of the offense of enter
ing a dwelling-house in the night time, de
fined in g 4791: State v. Maxwell, 42-208. 

The crime of larceny from a dwelling-
house in the nighttime and that of robbery 
necessarily include the offense of larceny. 
A defendant who is tried on an indictment 
charging him with the commission of either 
of such crimes may be convicted of simple 
larceny; therefore, an acquittal of one of 
such crimes necessarily bars a subsequent 
prosecution for the other: State v. Mifcesell, 
70-176. 

The charge of larceny from a building in 
the night time will sustain a conviction for 
larceny: State v. Nordmun, 70 N.W., 621. 

Forgery is not an included crime in the 
offense of uttering a forged instrument: State 
v. Bigelow, 70 N.W., 600. 

The fact that the defendant charged with 
a crime is convicted of a lower degree of the 
crime than that charged or of an included of
fense, when under the evidence he was guilty 
if at all, of the crime itself charged in the 
indictment, does not entitle him to a rever
sal of the conviction for the included crime. 
The fact that the verdict by implication is 
an acquittal of the crime charged does not 
render the conviction for the included crime 
erroneous: State v. Cody, 62 N.W., 702. 

Instructions as to included crimes, see 
notes to preceding section. 

Trial for higher crime or degree of crime 
than properly charged in the indictment is 
error: See notes to preceding section. 

SEC. 6408. Verdict against one of several. On an indictment against 
several, if the jury cannot agree upon a verdict as to all, it may render a 
verdict as to those in regard to whom it does agree, on which a judgment 
shall be entered accordingly, and the case as to the rest may be tried by 
another jury. [C'73, § 4467; R., § 4837; C. '51, § 3040.] 

"Where two or more are indicted jointly without regard to the others: State v. Mo
tor an offense, one may be found guilty Clintock, 8-203. 

SEC. 5409. Verdict insufficient. If the jury renders a verdict which 
is neither a general nor special one, the court may direct it to reconsider it, 
and it shall not be recorded until it is rendered in some form from which 
the intent of the jury can be clearly understood, whether to render a gen
eral verdict, or to find the facts specially and leave the judgment to the 
court. [0. '73, §§ 4468, 4478; R., §§ 4834, 4838, C. '51, §§ 3038, 3041.] 

Where the verdict in a criminal cause is glary, returned a verdict finding defendant 
special in nature, and defective in not giving 
the facts necessary to enable the court to en
ter judgment, the jury should be directed to 
retire for further deliberation, but the court 
may, against defendant's objection, set aside 
the verdict and order a retrial, and defendant 
is not, in such case, entitled to be discharged: 
Stali: v. Arthur, 21-322. 

Where the jury, in a prosecution for bur-

guilty of entering a house in the night time, 
and recommended him to the mercy of the 
court, held, that such verdict did not amount 
to a special verdict authorizing an acquittal, 
but that, failing to respond to all the facts 
necessary to a conviction, the jury were 
properly directed to reconsider it: State v. 
Maxwell, 42-208. 
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SEC. 6410. Informal verdict. If the jury persists in finding an informal 
verdict, from which, however, it can be understood that the intention is to 
find for the defendant ugon the issue, it shall be entered in the terms in 
which it is found, and the court must give judgment of acquittal. But no 
judgment of conviction can be given unless the jury expressly finds against 
the defendant upon the issue, or judgment is given against him upon a 
special verdict. [C.73, § 4469; R., § 4839; C. '51, § 3042.] 

See notes to \ 5405. 

SEC. 5411. Jury polled. When a verdict is rendered, and before it is 
recorded, the jury may be polled on the requirement of either party; in 
which case each member thereof shall be asked whether it is his verdict, 
and if any one answers in the negative the jury must be sent out for further 
deliberation. [0.73, § 4470; R., § 4840; C. '51, § 3043.] 

Where a jury without authority, ren- sented to the verdict, held, that this did not 
dered a sealed verdict and separated, and cure the error: State v. Fertig, 84-79. 
after that they were called together again As to when a sealed verdict may be re-
for the purpose of being polled and thus as- ceived without all the jurors being present, 

see \ 5402. 
SEC. 5412. If any juror disagrees. When the verdict is given and is 

such as the court may receive, the clerk may immediately enter it in full 
upon the record, and must read it to the jury, and inquire of the members 
thereof whether it is their verdict. If any juror disagrees, the fact must bo 
entered upon the record and the jury again sent out. But if no disagree
ment is expressed, the verdict is complete and the jury must be discharged 
from the case. [C. 73, § 4471; R., § 4841.] 

SEC. 6413. Defendant discharged. If judgment of acquittal is given 
on a general verdict, and the defendant is not detained for any other legal 
cause, he must be discharged as soon as the judgment is given. [C. 73, § 
4473; R., § 4843; C'51, § 3045.] 

SEC. 5414. Acquittal on ground of insanity. If the defense is insan
ity of the defendant, the jury must be instructed, if it acquits him on that 
ground, to state that fact in its verdict. The court may thereupon, if the 
defendant is in custody, and his discharge is found to be dangerous to the 
public peace and safety, order him committed to the insane hospital, or retained 
in custody, until he becomes sane. [C. 73, § 4472; R., § 4842; C. '51, § 3044.] 

CHAPTER 27. 

OP EXCEPTIONS. 

SECTION 6415. As to what. On the trial of an indictment, excep
tions may be taken by the state or by the defendant to any decision of the 
court upon matters of law, in any of the following cases: 

1. In disallowing a challenge to an individual juror; 
2. In admitting or rejecting witnesses or evidence on the trial of any 

challenge; 
3. In admitting or rejecting witnesses or evidence; 
4. In deciding any matter of law, not purely discretionary on the trial 

of the issue. 
Exceptions may also be taken to any action or decision of the court which 

affects any other material or substantial right of either party, whether before 
or after the trial of the indictment, or on the trial. [C. 73, §§ 4479^80; R , §§ 
4844-5; C.'51, §3046.] 

A general exception to the admission of court as to its admissibility, will not entitle 
testimony en masse, where such testimony the defendant to have the question of admis-
includes much testimony that is unobjection- sibility of portions of such evidence consid-
able, without having asked any ruling of the ered on appeal: State v. Benge, 61-658. 
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To entitle a question to review on appeal 
in the supreme court some exception to the 
action of the trial court should be preserved: 
¡State v. Osborne, 65 N. W., 159. 

Where a motion for a new trial on the 
ground that special venires were improperly 
issued was supported by affidavit of an attor
ney for defendant, held, that the facts com

plained of should have been made a part of 
the record by a bill of exceptions, and in the 
absence of such showing it would be pre
sumed that the jury was properly impaneled: 
State v. Kennedy, 77-208. 

And see notes to \ 5462. 
As to exceptions in civil cases,see \\ 3749-

3754. 

SEC. 5416. Bill of exceptions. The office of a bill of exceptions is to 
make the proceedings or evidence appear of record which would not other
wise so appear. [C. 73, § 4481; R., § 4846.] 

SEC. 5417. Papers deemed part of record. All papers pertaining to 
the cause and filed with the clerk, and all entries made by him in the record 
book pertaining to them, and showing the action or decision of the court upon 
them or any part of them, and the judgment, are to be deemed parts of the 
record, and it is not necessary to except to any action or decision of the 
court so appearing of record. [C. 73, § 4482; R., § 4847.] 

Affidavits in support of a motion for new 
trial become a part of the record when they 
arc filed with the motion to which they are 
attached: Si aie v. Wlialen, 68 N.W.,554. 

But if it is important that it shall appear 
that such affidavits were the only evidence 
before the court in ruling on the motion, 
that fact must be shown by a certificate of 
the trial judge, duly made of record: Ibid. 

Misconduct of the bailiff in communicat
ing with the jury, being a matter not occur
ring in the presence of the court, cannot be 
certified by the judge as a part of the bill of 

exceptions but may be shown by affidavits 
embodied therein: State v. LaOrange, 68 N. 
W., 557. 

It is not competent by affidavits to show 
remarks of the court in the presence of the 
jury which are relied upon as constituting 
misconduct. The proper method of making 
such matters of record is by bill of ex
ceptions, signed either by the judge or, in 
case of his refusal, by bystanders: Ibid. 

Section applied: ¡State v. Fay, 43-651. 
In general, see corresponding provisions 

in civil cases, l'i 3749-3754 and notes. 

SEC. 5418. Taking exceptions. Either party may take an exception 
to any decision or action of the court, in any stage of the proceedings, not 
required to be and not entered in the record book, and reduce the same to 
writing, and tender the same to the judge, who shall sign it if true, and if 
signed it shall be filed with the clerk and become a part of the record of the 
cause; if the judge refuses to sign it, such refusal must be stated at the end 
thereof, and it may then be signed by two or more attorneys or officers of 
the court or disinterested bystanders, and sworn to by them, and filed with 
the clerk, and it shall thereupon become a part of the record of the cause. 
[C.73, § 4483; R., § 4848; C'51, § 3047.] 

with a bill of exceptions, must be made at 
the time of the trial or at such time as the 
court may fix; otherwise the evidence may 
be stricken out on appeal: State v. Newcomb, 
56-335. 

The record entry of the clerk is a higher 
species of evidence than the bill of excep
tions and in case of a conflict the record must 
control: State v. Ingruham, 65 N.W., 152. 

A certificate of the judge showing rulings 
made during the trial and exceptions thereto 
is a sufficient compliance with the statute to 
constitute a bill of exceptions: State v. Fay, 
43-651. 

While a certificate of the judge suffi
ciently setting out or identifying the testi
mony, may take the place of a bill of excep
tions for the purpose of making the evidence 
a part of the record, such certificate, equally 

SEC. 5419. Time allowed to approve. The judge shall be allowed 
one clear day to examine the bill of exceptions, and the party excepting 
shall be allowed three clear days thereafter to procure the signatures and 
file the same. [C.73, § 4484; R., § 4849.] 

SEC. 5420. May be modified. If the judge and the party excepting 
can agree in modifying the bill of exceptions, it shall be modified accord
ingly. [C.73, § 4485; R., § 4850.] 

SEC. 5421. Time allowed to prepare. Time must be given to pre
pare the bill of exceptions when it is necessary; if it can reasonably be 
done, it shall be settled at the time of taking the exception. [C. 73, § 4486; 
R., § 4851.] 
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CHAPTER 28. 

OF NEW TRIAL. 

SECTION 5422. Definition. A new trial is a re-examination of the 
issue in the same court before another jury, after a verdict has been given. 
[C.73, § 4487; R., § 4852; C.'51, § 3050.] 

SEC. 6423. Effect. The granting of a new trial places the parties in 
the same position as if no trial had been had; all the testimony must be pro
duced anew and the former verdict cannot be used or referred to either in 
the evidence or in argument. [C. 73, § 4488; R., § 4853; C. '51, § 3051.] 

relating to a different transaction, constitut
ing the offense charged in the information, 
held, that there was no error, and the second 
trial, after the former conviction has been 
set aside, was entirely independent of the 
first trial: State v. Dow, 74-141. 

Defendant cannot be again put on trial for 
a higher degree of the offense than that for 
which he was convicted. See notes to $ 5406. 

It is improper for an attorney for the pros
ecution to make any reference to the ver
dicts in former trials which have been set 
as,ide and new trials granted: Statev. Clonser, 
72-302. 

Where on appeal in a prosecution on in
formation for illegal sale of intoxicating 
liquors defendant was convicted upon evi
dence as to one transaction, but a new trial 
being granted was convicted under evidence 

SEC. 5424. Causes for. The court may grant a new trial for the fol
lowing causes, or any of them: 

1. When the trial has been had in the absence of the defendant, if the 
indictment be for a felony; 

2. When the jury has received any evidence, paper or document out of 
court not authorized by the court; 

3. When the jury have separated without leave of the court, after retir
ing to deliberate upon their verdict, or have been guilty of any misconduct 
tending to prevent a fair and due consideration of the case; 

4. When the verdict has been decided by lot, or by means other than a 
fair expression of opinion on the part of all the jurors; 

5. When the court has misdirected the jury in a material matter of law; 
6. When the verdict is contrary to law or evidence; but no more than 

two new trials shall be granted for this cause alone; 
7. When the court has refused properly to instruct the jury; 
8. When from any other cause the defendant has not received a fair and 

impartial trial. [C.73, § 4489; R., § 4854; G'51, § 3052.] 
As to absence of defendant, see 11 5311, 

5338, 5403 and 5432. 
As to receiving papers, etc., out of court, 

see notes to §§ 5397, 5398. 
Misconduct of jury: To vitiate the ver

dict of a jury for misconduct it must be such 
as to satisfy the court that a fair and impar
tial trial has not been had, and that the ver
dict is contrary to the law and the evidence: 
State v. Accola, 11-246. 

That a juror left the jury room and was 
temporarily absent for a proper purpose, in 
charge of a deputy sheriff, held not sufficient 
ground for granting a new trial: Slate v. 
Bowman, 45-418. 

Where a jury, without authority but un
der a misapprehension as to their right to do 
so, sealed up their verdict and separated, 
held, that there was such error as to entitle 
the defendant to a new trial without any 
showing of prejudice: State v. Fertig, 84-79. 

While separation of the jury after the 
submission of the cause to them will be im
proper yet it will not be a ground for a new 
trial unless prejudice be shown or sufficient 
ground appear for presuming prejudice: State 
v. Wright, 68 N. W., 440. 

For other cases as to separation of jury, 
etc., see notes to \\ 5382, 5387. 

Where it is sought to set aside the ver
dict of a jury on the ground of statements of 
one of the jurors as to facts not in evidence, 
or the like, it is necessary to show that preju
dice resulted to the party complaining. 
Prejudice will not be presumed: State v. 
Woodson, 41-425. 

Where it appeared that a juror while the 
case was on trial had expressed to an out
sider his views of the case, held,^ that while 
such conduct was reprehensible it appeared 
that it could not have been been prejudicial 
and therefore was not a ground for a new 
trial: State v. Craig, 78-637. 

Under particular facts, held, that conduct 
of a juror in deriving knowledge as to the par
ticular matter from circumstances not in evi
dence was not prejudicial,and therefore was 
not ground for reversal: /State y..Beas%,84-83. 

The action of witnesses and others in ap
proaching and talking to a juror during an 
interval of court, while a case is on trial, 
will not be ground for new trial, where it 
appears that the juror was not at fault, and 
no prejudice is shown: State v. Allen, 89-49. 
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Improper communication between the 
bailiff and the jury will be a ground for new 
trial unless it appears that prejudice did not 
result from such misconduct: State v. La-
Grange, 68 N.W., 557. 

Misconduct of the bailiff in communicat
ing with the jury may be shown by affidavits, 
not being a matter occurring in the presence 
of the court: Ibid. 

Affidavits of jurors that they were in
fluenced by the action of the bailiff in com
municating with them in regard to the case, 
relate to a matter inhering in the verdict 
and cannot be considered, but such affidavits 
are admissible to show the fact of miscon
duct on the part of the bailiff in talking to 
the jury, and on the part of the jurors in 
listening to him: Ibid. 

The drinking of spirituous liquors during 
the time when a jury is out for the purpose 
of deliberating upon their verdict is suffi
cient misconduct to reverse a judgment on 
such verdict on appeal: State v. Balay, 17-39. 

Where one of the jurors was ill before 
submission of the cause to the jury, and took 
for medicinal purposes, without medical pre
scription, some brandy, etc., held not ground 
for new trial: State v. Morphy, 33-270. 

Indulgence in intoxicating liquors during 
adjournment of the court, and before the 
final submission of the cause to the jury, is 
not ground for a new trial in the absence of 
a showing of prejudice resulting therefrom: 
State v. Bruce, 48-530. 

The fact that a juror was intoxicated dur
ing an adjournment of the court, before sub
mission of the case, Mid not ground for new 
trial, it not appearing that the juror was in
toxicated while in the performance of his 
duties: State v. Livingston, 64-560. 

Where misconduct of one of the jurors in 
drinking intoxicating liquor during the 
trial was made a ground for new trial, and 
the fact relied upon was shown only by de
fendant's affidavit, which did not state the 
juror's name nor the time and place, held, 
that the showing was insufficient, and that 
defendant's affidavit should be admitted, if 
at all, only in cases where where no other 
proof is practicable, and failure of justice 
might result from its rejection: Síaíe v. Mc
Laughlin, 44-82. 

It is misconduct, such as to i-equire a new 
trial, that the jury take with them to the 
jury room, or are furnished with, newspapers 
containing what purport to be reports of the 
evidence given on the trial: State v. Walton, 
92-455. 

The drinking of intoxicating liquors by 
a juror during an adjournment of court will 
not authorize the setting aside of the ver
dict: Statev. Kennedy, 77-208. 

Where the motion for a new trial on the 
ground that a juror was intoxicated on the 
trial was supported by an affidavit of defend
ant and controverted by that of the juror, 
held, that the action of the lower court in re
fusing to grant a new trial would not be dis
turbed: State v. Lee, 80-75. 

It is not such misconduct as to require a 
new trial, that the jury procure at their own 
expense a lunch, or allow the officer or an 
outsider to eat the same with them, no ref

erence to the cause being made: Statev. Beste 
91-565. 

An affidavit of the defendant as to mis
conduct of the jury, based upon information 
and belief, is not sufficient: Stale v. Tucker, 
68-50. 

In general, as to misconduct of jury, see 
notes to \ 3755. 

Misconduct of defendant's attorney: It 
will be a ground for a new trial that an at
torney who acted for defendant in a prelimi
nary examination in a case relating to the 
same transaction was allowed by the court, 
against defendant's objections, to assist the 
prosecution: State v. Halstead, 73-376. 

Incompetence of defendant's attorney 
may, especially in oases involving the life of 
defendant, constitute a ground for a new 
trial, but to justify a reversal upon such 
ground there should be a strong showing 
both of incompetence and prejudice: State v. 
Benge, 61-658. 

Misconduct of prosecuting attorney: 
Misconduct of prosecuting attorney will not 
be ground for new trial where upon objection 
to such conduct having been made in the 
trial court, the court has sustained the ob
jection, and corrected the error: State v. Beal, 
62 N.W., 657. 

It will not constitute misconduct of the 
prosecuting attorney that he states, in open
ing, evidence which when offered is ruled 
out by the court, it not appearing that he 
acted in bad faith: State v. Allen, 69 N.W.. 
274. 

It is not ground for new trial that the 
prosecuting attorney in his opening address 
tells the jury that the state will introduce 
dying declarations, and comments thereon, 
although such declarations are not after
wards received, it not appearing that the 
statement was made in bad faith: Síctíe v. 
Tippet, 63N.W..445. 

The prosecutor has a right within rea
sonable limits to draw his own deductions as 
to facts from other facts which are admitted 
or proven: Ibid. 

In a particular case, held, that misconduct 
of the district attorney in his opening state
ment to the jury was such as to require the 
granting of a new trial: State v. Williams, 63-
135. 

Misconduct of the district attorney in ask
ing improper questions which were promptly 
excluded on objection, held not sufficient in a 
particular case to require a new trial: State 
v. Noble, 66-541. 

The asking of questions on cross-examina
tion which are improper will not constitute 
reversible error if the answers are favorable 
to the defendant: State v. Tippet, 63 N. W., 
445. 

Improper questions asked by the prose
cuting attorney, although the court on ob
jection thereto overrules them, may consti
tute such misconduct as to entitle defendant 
to new trial; but the matter is within the dis
cretion of the lower court, and the supreme 
court will not interfere if the other court 
has held such misconduct not sufficient to en
title the defendant to relief: State v.McIntire, 
89-139. 

While the attorney for the prosecution 
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may, in attempting to introduce improper 
evidence tending to predjudice defendant, 
be guilty of misconduct such as to warrant a 
new trial, yet where the court below has re
fused a new trial on that ground the appel
late court will be slow to interfere: State v. 
Gadbois, 89-25. 

It is misconduct for the attorney for the 
prosecution to offer to prove, and call wit
nesses for the purpose of proving, facts tend
ing to throw discredit on the defendant, 
which are clearly not admissible in evidence; 
but in a particular case, held, that the guilt 
of defendant was so conclusively shown that 
such misconduct would not be ground for re
versal: Ibid.; State v. Ean, 90-534. 

Where the prosecuting attorney, in the 
presence of the jury, demanded of the court 
that a witness, who testified for defendant, 
should be held by the court for the crime of 
perjury, committed in the giving of such 
evidence, and the court refused to do so, 
saying that there was a method of holding 
him by information, if there was any ground 
therefor, held there was not such miscon
duct as to require the granting of a new 
trial: State v. Pilkington, 92-92. 

Language used in argument calculated 
to cast odium upon witnesses, and cause their 
testimony to have less weight with the jury 
than it would otherwise have, may be a 
ground for new trial when not justified by 
something shown or said during the course 
of the trial: State v. Helm, 92-540. 

Violent and inflammatory language used 
by the county attorney in a prosecution for 
seduction, held to be so far unwarranted and 
Prejudicial as to be a ground for new trial: 
píaíe v. Proctor, 86-698. 

A judgment in a criminal case will not be 
reversed because of certain language used by 
the counsel for the state in the closing argu
ment, where there is a conflict in the record 
as to whether the language complained of 
was used and when no objection was made 
to it until after the verdict: State v. Shreves, 
81-615. 

A misstatement of law by counsel in argu
ment cannot be regarded as prejudicial mis
conduct, and, upon appeal, will not be ground 
for reversal: State v. Toombs, 79-741. 

Where the trial judge absented himself 
during the argument to the jury, leaving an 
attorney to preside in his place, held, that 
complaints with reference to misconduct 
of prosecuting attorney during such time 
in interrupting defendant's attorney and 
causing disorder in the court room were not 
such as to entitle defendant to a new trial: 
State v. Griffin, 79-568. 

In a particular case, held, that there was 
not misconduct of counsel sufficient to re
quire a reversal in referring to the effect of 
the evidence upon his own mind: State v. 
Beasley, 84-83. 

As to misconduct of prosecuting attorney 
in referring to the fact that defendant does 
not testify, see \ 5484 and notes. 

Misconduct of counsel in addressing the 
jury may not be taken advantage of on ap
peal unless made of record by bill of excep
tions. Such misconduct cannot be shown by 
affidavits: Slate v. Helm, 66 N.W., 751. 

Conduct of prosecuting attorney in refus
ing to join with defendant's attorney in a 
request that the jury be not allowed to sep
arate during the trial, held, not to be mis
conduct such as to require the granting of a 
new trial: State v. Walton, 92-455. 

As to misconduct of counsel in opening 
statement to the jury, see notes to § 5372. 

Disqualification of juror (for instance, 
not being an elector) is not waived by failure 
to object to him for cause, and may be a 
ground for new trial; but if defendant knew 
at the time that the jury were sworn that 
any of them were not qualified to act as 
jurors, he would, by failure to object, waive 
his right to object afterward. It must ap
pear, however, that defendant had knowl
edge of the fact of disqualification before it 
can be inferred that he waived his objection: 
State v. Groóme, 10-308. 

But an objection to a juror on account of 
bias or prejudice is waived by failure to ob
ject at the proper time: Ibid. 

If the juror is examined at the proper 
time as to whether he has formed or ex
pressed an unqualified opinion as to defend
ant's guilt or innocence, and it should after
wards appear that, on such examination, he 
had sworn falsely as to not having formed or 
expressed such opinion, that fact might be a 
ground for a new trial. But defendant, to 
take advantage thereof, must show by the 
record that the juror was examined on oath 
as to the fact: State v. Shelledy. 8-477, 508. 

Error in instructions: While refusal of 
the court to properly instruct the jury is a 
ground for new trial, yet when the court 
does charge the jury it is necessary in order 
to enable defendant to take advantage of an 
error in the charge that he shall have ob
jected to it: State v. Hathaway, 69 N. W., 
449; State v. Beasby, 69 N. W., 451. 

Bailiff not sworn: Although the require
ment that the bailiff, who is placed in charge 
of the jury on their retirement, shall be 
specially sworn is not directory only, but 
mandatory, yet as a failure in that respect is 
not made ground for new trial it cannot be 
urged on appeal: State v. Grafton, 89-109. 

Fair verdict of all the jurors: A juror 
who has consented to the verdict cannot 
afterwards be permitted to say that it was 
not his honest judgment on the facts of the 
case: State v. Griffin, 71-372. 

It cannot be shown by affidavits of jurors 
that they did not voluntarily assent to the 
verdict: State v. Douglas, 7-413. 

As to the same question in civil cases, 
see notes to g 4044. 

Erroneous instructions to the jury, or 
refusing to instruct, see ? 5386 and notes. 

Verdict against the evidence: Where a 
conviction is clearly contrary to the weight 
of evidence the supreme court should set it 
aside on appeal: State v. Woolscy, 30-251. 

The supreme court will, on appeal, inter
fere more readily with a verdict because con
trary to the weight of evidence in a criminal 
than in a civil case: State v. Tomlinson, 11-401. 

But where every material allegation of 
the indictment is supported by the evidence, 
the supreme court must be satisfied of the 
insufficiency of the evidence to warrant the. 
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overruling of the action of the lower court 
in refusing a new trial on that ground: State 
v. Elliott, 15-72. 

I t is the duty of the court to grant a new 
trial whenever in its judgment the verdict 
is not sustained by the evidence: State v. 
Billings, 81-99. 

And where the judge of a trial court on 
passing upon a motion for new trial on this 
ground expressed it as his opinion that the 
verdict was not supported by the evidence, 
held, that such expression of opinion appear
ing on the record would be considered by 
the supreme court, although the judge over
ruled the motion for a new trial, and the 
case was reversed on the ground that such 
new trial should have been granted: Ibid. 

A judgment on a verdict against the clear 
weight of the evidence will be reversed on 
appeal. The rule in criminal cases is differ
ent from that applied in civil cases: State v. 
PilMiigton, 92-92. 

The supreme court will but cautiously in
terfere with verdicts when it is claimed that 
they are against the evidence: State ». Col
lins, 20-85. 

Where it does not appear from the evi
dence of record in a criminal case that the 
verdict was against the preponderance of ev
idence, a new trial will not be granted on 
appeal: State v. Stoker, 22-52. 

Where the bill of exceptions does not 
profess to disclose the whole of the evidence, 
the supreme court will presume there was 
sufficient to warrant the verdict of the jury. 
I t will not reverse on the ground that the 
verdict is against the weight of evidence, 
unless it is clearly and manifestly so: State 
v. Lyon, 10-340. 

In a particular case, held, that the lower 
court should have sustained a motion for a 
new trial on the ground of insufficiency of 
evidence: State v. MiUon, 22-241. 

Where the jury has rendered a verdict 
which the court has refused to set aside, the 
supreme court will not interfere if the cor
rectness of the verdict depends upon the 
credit to be given the testimony of witnesses 
and there is nothing in such testimony ren
dering its truthfulness improbable: State v. 
Quinn, 47-368. 

Fair and impartial trial: In a particular 
case a new trial was granted on appeal on the 
ground that it appeared that under the cir
cumstances of the case the prisoner had not 
had a full, fair and impartial trial, although 
no error of law was sufficiently shown: Tru-
lock v. State, 1-515. 

Surprise : The fact that defendant is taken 
by surprise by the testimony of a witness 
may be ground for a new trial: Ibid. 

Defendant is not entitled to a new trial 
on the ground of surprise in that his counsel 
did not have sufficient time to consult with 
regard to the defense, where no motion for 
continuance was made on that ground: Slate 
v. Benton, 65-482. 

Remarks by the court, in passing upon 
challenges to jurors, while uncalled for, held 
not prejudicial to defendant and therefore 
not a ground for a new trial: State v. George, 
62-682. 

The action of the court in addressing a 

witness as an unwilling witness, and direct
ing him to stand aside for a time to collect 
his thoughts, held not to be ground for a 
new trial: State v. Oillett, 92-527. 

I t will constitute misconduct for the 
court to indicate, by questions directed to 
a witness, that it suspects an attempt to have 
been made by the attorney for defendant to 
improperly influence the witness, there be
ing no foundation in the record for such sus
picion: State v. Allen, 69 N. W., 274. 

Judges presiding at trials should be ex
ceedingly discrete in what they say and do 
in the presence of the jury lest they seem to 
lean towards or lend their influence to one 
side or the other: Ibid. 

I t is error for the court during the trial 
to make remarks on the evidence in the 

Í
iresence of the jury which invade the prov-
nce of the jury in passing upon its weight 

and effect. If the judge during the prog
ress of the trial makes requirements in the 
presence of the jury which would be er
roneous and prejudicial had they been em
bodied in the formal charge it will entitle 
the losing party to a new trial: Síaíe v. Phil-
pot, 66 N.W., 730. 

The misconduct of an attorney or of the 
judge in making improper remarks in the 
presence of the jury cannot be shown by af
fidavits and must be preserved by bill of 
exceptions: State v. LaOrange, 68 N.W., 557. 

Affidavits of jurors: In a criminal case 
the court should receive the testimony of 
jurors as to any palpable misapprehension of 
the instructions of the court as a ground for 
a new trial: Packard v. United States, 1 G. 
Gr., 225. 

The affidavits of jurors which may be re
ceived on a motion ¡for a new trial must be 
voluntary. The court cannot, by rule upon 
the jury, compel them to answer under oath 
as to the manner of making up their verdict: 
Forshee v. Abrams, 2-571; Grady v. State, 4-
461. 

Affidavits of jurors cannot be received to 
show that they erroneously rejected evi
dence which was properly before them: jSíaíe 
v. McConkey, 49-499. 

Nor to show that it was agreed that if the 
court made no response to a request for in
structions as to certain points, a verdict of 
guilty was to be rendered, and that this 
agreement was carried out: Ibid. 

Affidavits as to what was said by the 
p r o r s in connection with their concurrence 
in the verdict are not admissible. These are 
matters which inhere in the verdict and can
not be shown by affidavit for the purpose of 
impeaching it: State v. Lauderbeck, 65 N. W., 
158. 

Affidavits of jurors are not admissible to 
show misconduct as to a matter essentially 
inhering in the verdict itself. The argu
ments used by jurors, and the deductions 
drawn by the jury from the testimony or 
want of testimony on some particular issue, 
cannot be shown to impeach the verdict: 
State v. Beste, 91-565. 

See, further, as to affidavits of jurors, \ 
3756 and notes. 

Affidavits as to statements of jurors: 
Affidavits of the attorney of the unsuccessful 



§§ 5425-5426 
2078 

ARREST OF JUDGMENT. Tit. XXV, Ch. 29. 

party as to statements made to him by jurors, 
showing misconduct oí the jury, held not ad
missible to impeach the verdict: State v. Quin
tan, 59-362. 

An affidavit showing that a juror has 
made statements to the effect that the jury 
did not consider the instructions of the 
court, and that members of the jury refused 
to make affidavits as to that fact, cannot be 
considered: Grady v. State, 4-461. 

Illness of defendant: Under particular 
facts, held, that a new trial could not be 
granted on the ground of defendant's claim 
that when giving his testimony as a witness 
he was suffering from nervous headache 
which affected his mind and memory, it ap
pearing to the court that the facts on which 
the claim was based were not sufficiently 
shown: State v. Montgomery, 71-630. 

I t may be shown by affidavits that while 
the jury was deliberating upon its verdict, 
and before an agreement had been reached, 
portions of the code in regard to the crime 
charged were read to the jury, and explained 
by one or more of its members, and such af
fidavits may be considered on the question 
of misconduct: but the weight which the 
jurors gave to the reading and explanation is 
a matter which inheres in the verdict, and 
cannot be shown in that manner, and there
fore such affidavits do not show facts from 
which prejudice must be presumed: State v. 
Whalen, 68 N.W., 554. 

Newly discovered evidence: The statute 
makes no provision for a new trial on the 
ground of newly discovered evidence: State 
v. Bowman, 45-418; State v. Lee, 80-75; State v. 
Watson, 81-380; State v. Whitmer, 77-558; State 
v. Burgor, 62 N. W., 696; State v. King, 66 N. 
W., 735; State v. Cater, 69 N. W., 880. 

A new trial cannot be granted in a crim
inal case on account of newly discovered evi
dence: State v. Dimmitt, 88-551. 

Under the facts of a particular case (with
out referring to the question whether newly-
discovered evidence is ground for new trial 
in a criminal case), held, that the evidence 
was cumulative, and that the party had not 
shown such diligence as to entitle him to a 
new trial on that ground: State v. Foley, 81-36. 

SEC. 5425. Application — when made. The application for a new 
trial can be made only by the defendant, and must be made before judg
ment. [C.73, § 4490; R., § 4855; C.'51, § 3053.] 

Newly discovered evidence, cumulative 
and relating to collateral matters, is nttn 
ground for new trial: State v. Potts, 83-317. 

Newly discovered evidence in a particu
lar case, held sufficient to entitle defendant 
to a new trial, the right to a new trial on 
that ground not being discussed: State v. Fos
ter, 37-404. 

In other cases, without discussion of the 
right of defendant to new trial on that 
ground, the showing was held insufficient: 
State v. Wells, 48-671; State v. Johnson, 72-393; 
State v. Gunagy, 84-177. 

Newly discovered evidence is not made a 
ground for granting a new trial in criminal 
cases, but under the provisions that the 
court may grant a new trial when from any 
other cause the defendant has not received 
a fair and impartial trial, but held, that 
a new trial might be granted when false tes
timony of a material character had been 
given in the case and the proof of its falsity 
had not, and by diligence could not, have 
been ascertained till after the trial: State v. 
Foster, 91-164. 

Failure to obtain evidence: A new trial 
will not be granted on account of the inabil
ity of defendant to procure certain evidence 
which was simply cumulative and would 
clearly not have warranted a different ver
dict: State v. Nadal, 69-478. 

Presumption; snowing: It is not compe
tent on appeal to overcome the presumption 
which must be indulged in favor of the pro
ceedings in the trial court in regard to mat
ters which occurred in the presence of the 
court, by means of an affidavit attached to 
the motion for a new trial: State v. Kennedy, 
77-208. 

Where there is no showing in the record 
as to the matter complained of as a ground 
for new trial except affidavits, and counter-
affidavits, it will not be presumed that the 
action of the court in refusing a new trial 
was erroneous. In the absence of a bill of 
exceptions it will be presumed that there 
was other showing made to the court: State 
v. Woodard, 84-172. 

A motion for a new trial must be made 
before judgment: State v. Bixby, 39-465. 

Presence of defendant, even in case of 
prosecution for a felony, is not required at 

the argument and determination of a motion 
for a new trial under \ 5338: State v. Decklotts, 
19-447. 

CHAPTER 29. 
OF ARREST OF JUDGMENT. 

SECTION 5426. Grounds of. A motion in arrest of judgment is an 
application to the court in which the trial was had, on the part of the 
defendant, that no judgment be rendered upon a verdict against him, or on 
a plea of guilty, and shall be granted : 
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1. Upon any ground which would have been ground of demurrer; 
2. When upon the whole record no legal judgment' can be pronounced. 

[C.73, § 4491; R., § 4856; C. '51, § 3054.] 
Objections to the impaneling of the grand a plea of not guilty had been entered, held, 

jury cannot be raised for the first time by that defendant was not prejudiced by the 
motion in arrest of judgment: State v. Beid, irregularity, and a motion in arrest of judg-
20-413. ment was properly overruled: State v. Greene, 

But the correctness of the ruling upon a 66-11. 
challenge to a grand juror may be ques- Where a motion in arrest of judgment is 
tioned by this motion: State v. Haynes, 54-109. sustained, the proceeding cannot be pleaded 

The objection that it does not appear from in a subsequent prosecution as constituting 
the indictment that it was found within the a previous conviction or acquittal: State v. 
statutory period of limitation after the com- Clark, 69-196. 
mission of the offense is not a ground for ar- Where conviction is set aside on motion 
rest of judgment: State v. Deitrick, 51-467. in arrest of judgment on the ground that the 

Where an information is insufficient be- verdict is contrary to the evidence, which is 
cause the facts constituting the offense are a statutory ground for granting a new trial, 
not stated, the defect may be taken advan- defendant is not entitled to discharge on the 
tage of after the verdict by a motion in arrest ground of having been once in jeopardy: 
of judgment: State v. Butclier, 79-110. State v. Bowman, 62 N. W., 759. 

Where defendant demurred to the indict- As to grounds of demurrer to indictment, 
ment, and upon the overruling of the demur- see § 5328 and notes, 
rer he neglected to plead, but was tried as if 

SEC. 5427. On motion of court. The court may also, upon its own 
observation of any of these grounds, arrest the judgment on its own motion. 
[C'73, § 4492; R., § 4857; C'51, § 3055.] 

SEC. 5428. Defendant held to answer. If the court is of opinion from 
the evidence on the trial that the defendant is guilty of a public offense of 
which no legal conviction can be had on the indictment, he may be held to 
answer the offense in like manner as upon a preliminary examination. [C. 
73, § 4493; R., § 4858; C'51, § 3057.] 

That the first trial will not be a bar to another trial, see notes to \ 5339. 

SEC. 5429. When motion made. The motion may be made at any 
time before or after judgment, during the same term. [C.73, § 4494; R., § 
4859.] 

CHAPTER 30. 
OF JUDGMENT. 

SECTION 5430. Of acquittal. Upon a verdict of not guilty for the defend -
ant, or special verdict upon which a judgment of acquittal must be given, 
the court must render judgment of acquittal immediately. [C.73, § 4495; 
R., § 4860.] 

SEC. 5431. Of conviction—time for. Upon a plea of guilty, verdict 
of guilty, or a special verdict upon which a judgment of conviction must be 
rendered, the court must fix a time for pronouncing judgment, which must 
be at least three days after the verdict is rendered, if the court remains in 
session so long, or, if not, as remote a time as can reasonably be allowed; 
but in no case can it be pronounced in less than six hours after the verdict 
is rendered, unless defendant consent thereto. [C.73, §4496; R., §§4861-2; 
C'51, §3058.] 

Where the record showed that the court had not already been passed upon: State v 
was in session more than three days after the Watrous, 13-489. 
verdict, held, that the statute is imperative, Where the defendant appears to have been 
and unless the record clearly rebutted the sentenced before the expiration of the three 
presumption of prejudice it could not be dis- days here provided, it will be presumed, in the 
regarded; and in such case the judgment was absence of any showing to the contrary, that 
reversed and the cause remanded for judg- the court deferred its judgment to as remote 
ment upon the verdict, with leave for defend- a period as it reasonably could: Si aie v. Wood, 
ant to show any cause against the same which 17-18; State v. Marvin, 12-499. 
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It will not be presumed that sentence was the term in which the plea of guilty was 
pronounced without allowing the time to entered: Stale v. Stevens, 47-276. 
elapse as here required: State v. Turney, 77- Where the last day of the term was fixed 
269. • for pronouncing judgment, but upon that day 

Where the record did not show whether the cause was continued for judgment until 
six hours intervened between the plea of next term, when judgment was pronounced, 
guilty and the final adjournment of the term, held, that in the absence of a showing to the 
and it appeared that a continuance was made contrary, and of any objection at the time, it 
without objection, the presumption would be would be presumed that the continuance was 
that the court adjourned within less than for good cause or at the request of defend-
six hours, and the case was continued for ant: State v. Miller, 53-84. 
judgment by consent, and that there was no I t is not error to render judgment for the 
error in failing to pronounce judgment at payment of a fine at the next term after con

viction: State v. Bay, 50-520. 

S E C . 5432 . Presence of defendant. When judgment is pronounced, 
if the conviction be for a felony, the defendant must be personally present; 
if for a misdemeanor, he need not. [C.73, § 4497; R., § 4863.] 

Where the offense charged is a misde- As to presence of defendant at rendition 
meanor, judgment may be rendered in the of verdict, see \ 5403 and notes, 
absence of the defendant: Hughes v. State, 4-
534. 

S E C . 6 4 3 3 . Forfe i ture of bail . If the defendant has been discharged 
on bail, or has deposited money instead thereof, and does not appear for 
judgment when his personal appearance is necessary, the court, in addi
tion to the forfeiture of the undertaking of bail or money deposited, may 
make an order directing the clerk, on the application of the county attor
ney at any time thereafter, to issue a warrant into one or more counties for 
his arrest, which may be substantially in the following form: 
County of , ) 

T H E S T A T E O F IOWA. ) 
To any peace officer in the state: 

A B , having been duly convicted on the day of 
, A. D , in the district court of county, of the crime of 

(here designate it generally, as in the indictment). 
You are hereby commanded to arrest the said A B and bring 

him before said court for judgment, if it be then in session, or, if not, to 
deliver him into the custody of the sheriff of said county. 

Given under my hand and the seal of said court, at my office in , 
in said county, this day of , A. D 

[Seal.] 
Clerk. 

The warrant may be served in any county in the state. [C. '73, §§ 4498-
4501; R., §§ 4865-8; C ' 5 1 , §§ 3061-3.] 

S E C . 6434 . Defendant arrested. The officer must arrest the defend
ant and bring him before the court, or commit him to the officer mentioned 
in the warrant. [C.73, § 4502; R., § 4869; C. '51, § 3064.] 

S E C . 6436 . S h o w i n g of cause. When the defendant appears for judg
ment, he must be informed by the court, or the clerk under its direction, of 
the nature of the indictment, his plea, and the verdict, if any, thereon, and 
be asked whether he has any legal cause to show why judgment should not 
be pronounced against him. [C.73, § 4503; R., § 4870; C. '51, § 3065.] 

This section is declarative of the common and other matters which may properly be 
law. The action of the court as here di- taken into account by the court by way of 
rected is not required to be made matter of mitigation in fixing the sentence: Síaíe v. 
record, although it may properly be done, but C'oniiers, 64 N.W., 295. 
no presumption of its omission will arise from The fact that it does not appear that de-
the fact that it does not appear of record: fendant had an opportunity to present mat-
State v. Wood, 17-18; State v. Stiejle, 13-603. ter in mitigation of sentence, on a plea of 

Unless it otherwise appears it will b j pre- guilty, is no ground for a new trial, it not 
sumed that such steps were properly taken: appearing that he was in any way deprived 
State v. Wells, 46-662. of such opportunity : State v. Heininghuus,43-

The defendant has the right to introduce 149. 
evidence of good character, immature age It appearing that defendant had all the 



2081 
Ti*. XXV, Ch. 30. JUDGMENT. §§ 5436-5439 

opportunity to prepare an application for a 
new trial or motion in arrest of judgment 
and showing in mitigation of punishment 
which could have been necessary, held, that 
the failure to fix any definite time for judg
ment after a continuance upon a plea of 
guilty was error without prejudice: State v. 
Stevens, 47-276. 

I t is not error for the judge to remark, in 
connection with the statement to the defend-

Where two judgments of imprisonment 
against a defendant were rendered on the 
same day. but no provision was made as to 
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ant of the charge against him, his plea 
thereto, the verdict of the jury, etc., upon 
the circumstances of the oifense, and to state 
the reasons impelling him to pronounce 
against defendant a particular penalty im
posed upon him. There is certainly no im
propriety in the practice in this respect rec
ognized in many of the courts of this state: 
State v. Hale, 65-575. 

the commencement of either term as here 
contemplated, held, that the prisoner should 
be held in confinement until both were 

SEC. 5436. what may be shown. He may show for cause against 
the judgment that he is insane, or any sufficient ground for a new trial, or 
in arrest of judgment. [C.73, § 4504; R., § 4871.] 

SEC. 6437. Insanity. If the court is of opinion that there is reason
able ground for believing him insane, the question of his insanity shall be 
determined as provided in this code, and if he is found to be insane, such 
proceedings shall be had as are herein directed. [C. '73, § 4505; R., § 4872.] 

SEC. 5438. New trial—motion in arrest. If he moves for a new 
trial, or in arrest of judgment, the court shall defer the judgment and pro
ceed to hear and decide the motions. If no sufficient cause is shown why 
judgment should not be pronounced, and none appears to the court upon 
the record, judgment shall be rendered. [C.73, §§ 4506-7; R., §§ 4873-4; 
C'51, § 3066.] 

Form of judgment: I t is not essential that 
the judgment recite in exact words the find
ing that defendant is guilty. If it is ordered 
and adjudged that he be imprisoned, etc., 
that is sufficient: State v. Budd, 66 N.W., 748. 

It is not necessary that the records show 
an express finding by the court based on the 
verdict that defendant is guilty. The record 
of the verdict of the jury followed by a sen
tence is sufficient to constitute a judgment: 
¿State v. Cook, 92-483. 

Judgment on plea in bar: Where defend
ant interposes only the plea of former con
viction or acquittal, without pleading not 
guilty, as he might do in connection there
with, and upon verdict being found against 
him he does not ask leave to plead over, 
judgment may properly be rendered against 
him without further trial as to his guilt: 
State v. Green, 16-239. 

Sentence for included crime: Where de
fendant, under indictment for assault with 
intent to murder, was found guilty of assault 
•with intent to commit great bodily injury, 
and the court, doubting its authority to sen
tence for the latter offense under the in
dictment, sentenced for a simple assault, held, 
that there was no error prejudicial to de
fendant: State v. Scheie, 52-608. 

Sentence to hard labor: Where the jury 
found defendant guilty of murder in the first 
•degree and directed that he should be pun
ished by imprisonment in the penitentiary 
a t hard labor for life, and in rendering judg

ment must be presumed to mean imprison
ment at hard labor, and sufficiently corres
ponded with the verdict: /State v. Cole, 63-695. 

Where discretion is given to the court as 
to the amount of punishment to be imposed, 
it may take cognizance of facts and circum
stances which the record does not and can
not disclose in fixing the punishment, and 
thereafter, on appeal, the action of the court 
will not be interfered with unless an abuse 
of discretion is shown: /State v. Mahney, 79-
413. 

Without regard to whether it is proper 
for the trial judge to advise himself as to 
matter not disclosed in the evidence as 
an aid in fixing the punishment, it is held 
that if such action is unwarranted, it is not a 
ground for a new trial. Such action might 
be a ground for an application to reduce the 
punishment as excessive: /State v. Huff, 76-
200. 

The failure of the court to specify in the 
judgment the length of imprisonment for 
fine will not render the judgment void so 
that defendant may be released on habeas 
corpus before the expiration of the length of 
time which might be specified in the sen
tence according to statute, but will be an 
error to be corrected on appeal: JSlsner v. 
Shrigley, 80-30. 

The judgment does not fix the particular 
penitentiary in which the prisoner shall be 
confined. That matter may be regulated, 
under statutory provisions, by the executive 
council: O'Brien v. Barr, 83-51. xoent the court sentenced to imprisonment in 

the penitentiary for life, held, that the judg-

SEC. 5439. Cumulative sentences. If the defendant is convicted of 
two or more offenses, the punishment of each of which is or may be imprison
ment, the judgment may be so rendered that the imprisonment upon any 
one shall commence at the expiration of the imprisonment upon any other 
of the offenses. [C. 73, § 4508; R., § 4880; C. '51, § 3070.] 
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served out, and that the term of imprison- the first. Two terms of imprisonment can-
ment on the judgment last rendered would not be concurrent: Mier v. McMillan, 51-240. 
commence on the expiration of that under 

SEC. 6440. Imprisonment for fine. A judgment that the defendant 
pay a fine may also direct that he be imprisoned until the fine is satisfied, 
specifying the extent of the imprisonment, which shall not exceed one day 
for every three and one-third dollars of the fine. [C. '73, § 4509; R., § 4881; 
C. '51, §3071.] 

Imprisonment for non-payment of fine: 
This section is applicable whether the statute 
under which the fine is imposed provides 
that punishment be by fine only or by both 
fine and imprisonment. The judgment should 
specify the extent of the imprisonment, but 
a failure to do so will not render the judg
ment void. It may be corrected on appeal: 
(State v. Myers, 44-680, 584. 

There cannot be imprisonment for non
payment of a fine unless the judgment so 
orders: Lanplier v. Dewell, 56-153. 

Although the judgment provides for issu
ance of special execution and a general exe
cution for the purpose of satisfying the fine, 
and then provides that defendant shall be 
imprisoned until the fine is paid, the impris
onment need not be postponed until it is as
certained whether or not the fine is satisfied 
by execution, but defendant may be impris
oned at once on failure to pay: Eisner v. Shrig-
ley, 80-30. 

The provisions of this section and of ? 
5604 are directory only. The extent of im
prisonment for non-payment of a fine being 
thus fixed, a judgment that defendant be im
prisoned until the fine is paid will not be 
void: Jackson v. Boyd, 53-536. 

But when imprisonment is imposed under 
any statute the court should fix the extent 
of the imprisonment. To this extent the 
provision is mandatory: Ex jparte Tuicher, 
69-393. 

This section is applicable to a fine im
posed under § 2383 or \ 2430, providing pun
ishment for violation of the prohibitory 
liquor law, although it is therein provided 
defendant shall stand committed until the 
fine and costs assessed against him are paid: 
Ibid. 

Although a judgment for failure to pay 
the five hundred dollars fine authorized 
under the prohibitory liquor law for viola
tion of an injunction should limit the im
prisonment to one hundred and fifty days, 
nevertheless a failure to make such order 
will not render a reversal of the judgment 
of fine and imprisonment necessary, but the 
judgment can be corrected on appeal: Jordan 
v. Circuit Court, 69-177. 

The duration of the imprisonment, under 
this section, cannot be determined or limited 
by a partial payment of the fine: Galles v. 
Wilcox, 68-6C4. 

The fact of imprisonment for non-payment 
of a fine to the limit of the law, as above 
specified, does not operate as a satisfaction 
of the judgment (see \\ 5533, 5652, 5657): 
State v. Jordan, 39-387; State v. Anwerda, 40-
151; AVbertson v. Krieehbaum, 65-11. 

Imprisonment of defendant for non-pay
ment of fine does not constitute a satisfaction 

of the fine, and therefore a surety on defend
ant's bail bond, who has undertaken that 
defendant shall pay the fine or undergo the 
imprisonment imposed upon him, is not re
leased from liability for the fine by the fact 
that he surrenders the defendant to impris
onment for non-payment of such fine: oíate 
v. Meier, 65 N.W., 316. 

But a prisoner who, having been confined 
for the non-payment of a fine, is liberated 
under the provisions as to poor convicts, 
contained in g 5533, is entitled to have the 
judgment against him satisfied: State v. Van 
VUet, 23-168; State v. Peck, 37-342; State v. 
Jordan, 39-387; In re Jordan, 39-394. 

The power to imprison for non-payment 
of a fine exists by virtue of this section, as 
incident to the power to impose a fine, and is 
not conferred by \ 5533, providing for re
lease of poor convicts. And if the statute 
authorizing the fine provides that a prisoner 
shall not be released under \ 5533, such pro
vision is controlling: Hanks v. Workman, 69-
600. 

Under the provisions of \\ 5652, 5657, that 
defendant may be sentenced to hard labor 
for non-payment of a fine, he is to be cred
ited with one dollar and fifty cents per day 
upon the judgment against him, but the 
duration of his imprisonment cannot exceed 
that here specified: Keokuk v. Dressell, 47-
597. And see State v. Jordan, 39-387; In re 
Jordan, 39-394; State v. Anwerda, 40-151. 

Costs: The provisions of this section ap
ply only to the fine and not to the costs: State 
v. Erwtn, 44-637. 

But it may be provided by statute that 
defendant be imprisoned for non-payment of 
costs as well as fine: Albertson v. Krieehbaum, 
65-11. 

Where imprisonment for non-payment of 
fine or fine and costs is authorized, such im
prisonment is not a portion of the punish
ment for the crime, but only a method of en
forcing payment of the fine or fine and costs: 
Ibid. 

Therefore, held, that a statute making a 
crime punishable by fine not exceeding one 
hundred dollars, and providing for imprison
ment until payment of fine and costs, did not 
take the crime out of the jurisdiction of a 
justice of the peace: Ibid. 

For violation of a city ordinance a defend
ant may be imprisoned until fine and costs 
are paid, not to exceed thirty days (§ 694): 
State v. Wells, 46-662. 

Payment of a fine imposed, and discharge 
of defendant from imprisonment for its non
payment, does not satisfy the costs, and exe
cution may issue therefor: State v. Gray, SO
SOS; Gray v. Ferreby, 36-146. 

In a particular case, held, that a judg-
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ment was in effect a judgment for imprison- fine and costs, which would have been illegal; 
ment until the fine be satisfied, and not for State v. Boynton, 75-753. 

For similar provision, see g 5604. 

SEC. 6441. Commitment to jai l of another county. When a per
son is to be committed to jail, if there is no jail or no sufficient one in the 
county where the party would be committed under the ordinary provisions 
of law, the court or magistrate committing may order him to be committed 
to the jail of some other county, which shall be the one which is most con
venient and safe, and the county to which the cause originally belonged shall 
be liable for all the expenses thereof. [C.73, § 4510; R., § 4884; 0 /51 , § 
3073.] 

SEC. 5442. Allowance of bail upon appeal. In all cases, except 
murder in the first degree and treason, the court rendering judgment must 
make an order fixing the amount in which bail must be taken, and there 
shall be no execution of the judgment until such order is made. [C. 73, § 
4511; R., §4885.] 

Failure of the court to make the order as the Code of '73, a person convicted of murder 
to bail here contemplated will not entitle in the second degree was entitled to be ad-
defendant to a discharge upon habeas corpus, mitted to bail, but by the provision of the 
but his only relief will be in such a proceed- amendment a person convicted of murder in 
ingtohave the amount of bail properly fixed: either degree cannot be admitted to bail: 
Murphy v. McMillan, 59-515. Baldwin v. Westenhaver, 75-547. 

Before the amendment of section 4107 of See § 5506 as to bail upon appeal. 

CHAPTER 81. 

OF EXECUTION. 

SECTION 6443. Copy of judgment . When a judgment of imprisonment, 
either in the penitentiary or county jail, is pronounced, an execution, con
sisting of a certified copy of the entry thereof in the record book, must be 
forthwith furnished to the officer whose duty it is to execute the same, wha 
shall proceed and execute it accordingly, and no other warrant or authority is 
necessary to justify or require its execution. [C.73, § 4512; R., § 4886; C. 
'51, § 3074.1 

SEC. 6444. Notice of execution. A judgment for imprisonment, or 
for imprisonment until a fine is paid, to be executed in the county where the 
trial is had, shall be executed by the sheriff thereof, and return made upon 
the execution, which shall be delivered to and filed by the clerk of said 
court. Under all other judgments for imprisonment, the sheriff shall deliver 
a certified copy of the execution with the body of the defendant to the keeper 
of the jail or penitentiary in which the defendant is to be imprisoned in exe
cution of the judgment, and take his receipt therefor on a duplicate copy 
thereof, which he must forthwith return to the clerk of the court in which 
the judgment was rendered, with his return thereon, and a minute of said 
return shall be entered by the clerk as a part of the record of the proceed
ings in the cause in which the execution issued; and when such defendant 
is discharged from custody, the jailer or warden of the penitentiary shall 
make return of such fact to the proper court, and an entry thereof shall be 
made by its clerk as is required in the first instance. [C. 73, §§ 4513-15, 
4517, R., §§ 4897-9, 4901; C. '51, §§ 3075-7.] 

The fact that the warrant of commitment As to the order in which two or more 
to imprisonment is void will not entitle the terms of imprisonment are to be served out, 
prisoner to release on habeas corpus if the see \ 5439 and note. 
court or judge is satisfied from the evidence Where the judgment is that defendant 
that he should be held to answer for the crime be fined and committed in default of pay-
charged or any other crime (§ 4453). In such ment, and certified copies of the judgment 
case the court or judge may make an appro- entries are delivered to the sheriff, such en-
priatë order: Jackson v. Boyd, 53-536. tries have the force and effect of, and confer 
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the same authority as, warrants, and it is jail under sentence of a federal court, a cer-
the duty of the sheriff to hold them until tified copy of the entry should be furnished 
executed by arrest and commitment. Such as provided for by this section, and the clerk 
warrants do not expire by lapse of time and is entitled to a fee therefor: Van Diizee v. 
no return is authorized until after commit- United States, 48 Fed., 643, 650; United States 
ment: McKay v. Woodruff, 77-413. v. Van Buzee, 52 Fed., 930. 

Where a prisoner is committed to a state 

SEC. 5445. Preventing escape. The sheriff, or his deputy, while con
veying the defendant to the proper prison, has the same authority to require 
the assistance of any citizen of the state in securing the defendant, and 
retaking him if he escapes, as if he was in his own county; and every person 
who neglects or refuses to assist him when so required shall be punishable 
accordingly. [C. 73, § 4516; R., § 4900; C. '51, § 3078.] 

SEC. 5446. Execution for fine. Upon a judgment for a fine, an execu
tion may be issued as upon a judgment in a civil case, and return thereof 
shall be made in like manner. [C. 73, § 4518; R., § 4902.] 

SEC. 5447. For abatement of nuisance. When the judgment is for 
the abatement or removal of a nuisance, or for anything other than the pay
ment of money by the defendant, an execution consisting of a certified copy 
of the entry of such judgment, delivered to the sheriff of the proper county, 
shall authorize and require him to execute such judgment, and he shall 
return the same, with his doings under the same thereon indorsed, to the 
clerk of the court in which the judgment was rendered, within seventy days 
after the date of the certificate of such certified copy, except as hereinbefore 
provided for. [C. 73, § 4519; R., § 4903.] 

An order for the abatement or removal of 
a nuisance, to be delivered to the sheriff as 
here provided, should so describe the nui

sance that the officer will be able to identify 
with certainty the object against which it is 
directed: Sloan v. Bebrnan, 66-81. 

CHAPTER 32. 

OF APPEALS. 

SECTION 5448. When allowed. The mode of reviewing in the supreme 
court any judgment, action or decision of the district court in a criminal case 
is by appeal. An appeal can only be taken from the final judgment, and 
within one year thereafter. Either the defendant or state may appeal. [C 
73, §§ 4520-2; R., §§ 4904-6.J 

A criminal case cannot be brought to the 
supreme court by agreement before rendition 
of final judgment: Butter v. State, 1-99. 

In a criminal case no appeal can be taken 
until after a judgment has been rendered. 
The fact of judgment is jurisdictional, and 
must affirmatively appear; State v. Haworth, 
85-712. 

An appeal from an order taxing the costs 
of prosecution to the prosecuting witness is 
an appeal in a criminal proceeding, within 
the provisions of this section: State v. Hodg
son, 79-462. 

An appeal by defendant will not lie in a 
criminal case from the overruling of one 
ground of demurrer to the indictment where 
another ground of demurrer is sustained and 
the indictment is dismissed: State v. Hoffman, 
67-281. 

Not by consent after time has expired: 
The supreme court cannot entertain jurisdic
tion by consent of parties to a case after the 
time for taking appeal has run out: State v 
Fleming, 13-443. 

In civil cases: The chapter relating to 
proceedings in the supreme court in civil 
cases is intended to regulate generally the 
practice of that court in criminal cases as 
well. Therefore, held, that the sections re
lating to rehearing are applicable in crimi
nal cases, and are applicable in behalf of 
the state as well as defendant: State v. Jones, 
64-349. 

In general, see notes to § 5462. 
Appeal from final judgment: An appeal 

in a criminal case lies only from final judg
ment, which is the judgment here contem
plated, and not from an intermediate order 
or decision. (Overruling State v. Brandt, 41-
693): State v. Swearingen, 43-336. 

This doctrine is applicable to appeals by 
the state as well as by defendant: State v. 
Davis, 47-634. 

The action of the district court in sustain
ing a demurrer to an indictment is such a 
final judgment as that an appeal therefrom 
may be taken by the state: State v. Blow, 
92-28. 
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A party in a criminal as well as in a civil that he has appealed, the appeal will be dis
ease must prosecute his appeal within the missed: State v. Quigley, 62-758. 
time prescribed by law, and cannot appeal Where the record shows no service of no-
after the expiration of the time allowed for tice of appeal the court is without jurisdic-
appeal: State v. Westfall, 37-675. tion to examine any question in the case. 

•Waiver of right: After payment of fine State v. Leslie, 65-305. 
or serving out the imprisonment according "Where it does not appear from the ab-
to the sentence, defendant cannot appeal stract that judgment has been rendered the 
from the judgment: Ibid. appeal will be dismissed: State v. Wheeler, 

What must appear: Where the record 65-619. 
fails to show that defendant was indicted, or The abstract should show the fact that 
was tried, or that a verdict was found against judgment has been entered: State v. Briggs, 
him, or that any judgment was entered, or 73-456. 

SEC. 5449. How taken. An appeal is taken and perfected by the party 
or his attorney serving on the adverse party, or his attorney of record in the 
district court at the time of the rendition of the judgment, and on the clerk 
of such court, a notice in writing of the taking of the appeal, and filing the 
same with such clerk, with evidence of service thereof indorsed thereon or 
annexed thereto. [C.73, §§ 4523-4; R., §§ 4907-8.] 

Where it is not shown that appeal has decline to take jurisdiction of the case: State 
been taken by serving notice, the court will v. Brooks, 83-754. 

SEC. 5450. Transcript—duty of clerk. When an appeal is taken, it 
is the duty of the clerk of the court in which the judgment was rendered to 
forthwith prepare and transmit to the attorney-general a certified copy of 
the notice of appeal in the case, with the date of service thereof, and, 
without unnecessary delay, to make out a full and perfect transcript of all 
papers in the case on file in his office, except the papers returned by the 
examining magistrate on the preliminary examination, where there has been 
one, and of all entries made in the record book, certify the same under the 
seal of the court, and transmit the same to the clerk of the supreme court. 
[C.73, §4525;R., §4909.] 

In a criminal case, the record after the transcript will not be reversed on appeal: 
caption, stating the time and place of hold- State v. Waddle, 64 N.W., 276. 
ing the court, should consist oí the indict- Though the defendant do not appear, or 
ment properly indorsed as found by the grand fail to file a transcript, the state may file the 
jury, the aiTaignment of the accused, his same, and the court will examine the record, 
plea, the impaneling of the traverse jury, and render such judgment as the law de-
their verdict and the judgment of the court: mands: State v. Pratt, 20-267. 
Harnman v. State, 2 G. Gr., 270. Although it is made the duty of the clerk 

Other matters and proceedings, such as to send up a transcript, yet where he fails to 
motions, objections, exceptions, and the like, do so and the defendant takes no steps to se
do not form any part of the record unless cure the filing of a transcript, the state can-
made so by order of the court, by bill of ex- not upon the filing of such transcript have 
ceptions, by agreement of parties, special the appeal dismissed or the judgment af-
verdict or otherwise: I bid. firmed, but the court must decide the appeal 

The provision of ? 254 authorizing the on its merits without, however, furnishing 
trial judge on a proper showing to order a defendant a further opportunity to be heard, 
transcript of the shorthand notes at the ex- unless some showing or application therefor 
pense of the county leaves the discretion is made: State v. McQlasson, 86-44. 
with the judge, and a refusal to order such 

SEC. 5451. Several defendants may join. When several defendants 
are indicted and tried jointly, any one or more of them may join in taking 
the appeal, but those of their co-defendants who do not join shall take no 
benefit therefrom, yet they may appeal afterwards. [C73, §4526;R., § 4917.] 

SEC. 5452. By state—no stay. An appeal taken by the state in no 
case stays the operation of a judgment in favor of the defendant. [C'73, § 
4527; R., § 4911.] 

SEC. 5453. By defendant. An appeal taken by the defendant does not 
stay the execution of the judgment, unless bail is put in; but where the 
judgment is imprisonment in the penitentiary, and an appeal is taken within 
ninety days after judgment is rendered, and the defendant is unable to give 
bail, and that fact is satisfactorily shown to the court, or judge thereof, it 
may, in its discretion, order the sheriff or officer having the defendant in 
custody to detain him in custody, without taking him to the penitentiary, to 
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abide the judgment on the appeal, if the defendant desires it. [C. 73, §§ 
4528-9; R., §§ 4914-15.] 

In no case can bail after conviction be al- can exercise no direction in the matter: Bald-
lowed to a person convicted of murder in the win v. Westenhaver, 75-547. 
second degree (§ 5096), and the district court 

SEC. 5464. Bail—proceedings when given. When an appeal is taken 
by the defendant, and bail is given, the clerk must give to the defendant, or 
his attorney, a certificate, under the seal of the court, that an appeal has 
been taken and bail given, and the sheriff or other officer having the defend
ant in custody must, upon receiving it, discharge the defendant from custody 
and cease all further proceedings in execution thereof, and forthwith return 
to the clerk of the court who issued it the execution under which he acted, 
with his return thereon; and if it has not been issued it shall not be until 
after final judgment on the appeal. [C.73, § 4530: R., § 4916.] 

SEC. 5455. Title of case—how docketed. The party appealing is the 
appellant, the adverse party the appellee, but the title of the action shall 
nob be changed on the appeal, and the cause shall be so docketed at the com
mencement of the period assigned for trying causes from the judicial dis
trict from which the appeal comes, which causes shall take precedence of 
all other business, be tried at the term at which the transcript is filed, unless 
•continued for cause or by consent of the parties, and be decided, if practi
cable, at the same term. [C. 73, §§ 4531-2; R., §§ 4918-19.] 

A criminal case is properly for trial at of appeal that it will be for hearing at a suc-
the term at which the transcript is filed, ceeding term change the time for hearing: 
and appellant cannot by stating in his notice State v. Fitzpatrick, 88-615. 

SEC. 5456. Appearance of defendant. The personal appearance of 
the defendant in the supreme court on the trial of an appeal is in no case 
necessary. [C.73, § 4533; R., § 4920.] 

SEC. 5467. Not dismissed for informality. An appeal shall not be 
dismissed for any informality or defect in taking it, if corrected in a reason
able time; and the supreme court must direct how it shall be corrected. [C. 
73, § 4534; R., § 4921.] 

Where the record in a criminal case on and the rights of defendant demand: Staie v. 
appeal was not in such form that the court Havercamp, 53-737. 
was authorized to pass upon it, and the pros- The mere fact that the indictment is mis-
ecuting officer insisted on such defect by laid or stolen after the trial cannot be sent 
motion, held, that the motion would be sus- up with the writ of error to the supreme 
tained and the submission set aside, and the court on appeal will not authorize the su-
•case be put again on the docket for such fur- preme court to reverse the judgment: Smith 
ther proceedings as the rules should direct v. State, 4 G. Gr., 189. 

SEC. 6468. Assignment of error. No assignment of error is neces
sary. [C. 73, § 4535; R., § 4922.] 

Section applied: State v. Pratt, 20-267. 
SEC. 5469. Argument. The defendant is entitled to close the argu

ment. [C. 73, § 4536; R., § 4933.] 
SEC. 5460. Opinion. The opinion of the supreme court must be in 

writing, filed with its clerk, and recorded. [C. 73, § 4537; R., § 4934.] 
SEC. 5461. Provisions as to civil cases applicable. The record and 

case may be presented in the supreme court by printed abstracts, arguments, 
motions and petitions for rehearing as provided by its rules; and the pro
visions of law in civil procedure relating to certification of the record and 
the filing of decisions and opinions of the supreme court shall apply in such 
cases. 

SEC. 5462. Decision—costs on reversal. If the appeal is taken by 
the defendant, the supreme court must examine the record, without regard 
to technical errors or defects which do not affect the substantial rights of 
the parties, and render such judgment on the record as the law demands; it 
may affirm, reverse or modify the judgment, or render such judgment as 
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the district court should have done, or order a new trial, or reduce the 
punishment, but cannot increase it. And in case the judgment of the trial 
court is reversed or modified in favor of the defendant, on the appeal of 
defendant, he shall be entitled to recover the cost of printing abstract and 
briefs, not exceeding one dollar for each page thereof, to be paid by the 
county from which the appeal was taken. [C. 73, § 4538; R , § 4925; C. '51, 
§§ 3097-8.] 

As to questions arising in both civil and 
ci'iminal cases, see notes to ? 4139. 

What will be ground of reversal: Tech
nicalities are to be disregarded: State v. En-
sley, 10-149: State v. Cumberland, 90-525; State 
v. Thompson, 64 N.W., 419; State v. Whalen, 
64 N.W., 554. 

It is only errors and defects which affect 
substantial rights that can be considered: 
Hintermeister v. StaU, 1-101. 

A purely technical objection, as, for in
stance, the erroneous discharge of one grand 
jury, and the summoning of another, by 
which the indictment was found, in the ab
sence of any objection to the second except 
the discharge of the first, will not be ground 
for a reversal: State v. Hughes, 58-165. 

Where the error urged was the overrul
ing of a motion to set aside the judgment, 
based upon slight irregularities in the selec
tion of the grand jury, the court held that 
they did not affect the substantial rights of 
the party and affirmed the judgment: State v. 
Carney, 20-82. 

The violation of a purely technical right, 
the disregard of which does not affect the 
the substantial rights of the parties, will not 
be ground for reversal on appeal: State v. 
How, 81-138. 

A mere clerical error, apparent upon the 
face of the indictment, may De corrected in 
the lower court, and will not be a ground for 
reversal: State v. Brooks, 85-366. 

The rule that the supreme court is to ex
amine the record, and, without regard to 
technical errors or defects, render such judg
ment as the law demands, is applicable on an 
appeal by the state as well as on an appeal 
by the defendant: State v. Beckey, 79-368. 

While technical errors or defects are to 
"be disregarded, yet where it appears that 
there had been improper communication be
tween the bailiff and the grand jury, and it 
did not appear that such communication was 
not prejudicial, lield, that the conviction 
should be reversed: <Síaíe v. LaCfrange, 68 N. 
W., 557. 

While technical objections are not to be 
regarded, yet an objection that the grand 
jury was improperly selected, to-wit: that 
two members thereof were from the same 
township, contrary to the provisions of § 241 
of Code of !73 (see ? 339), held not to be merely 
technical and to be a ground for reversal, 
proper objection thereto naving been made 
in the lower court: State v. Russell, 90-569. 

Failure of defendant to object to an in
struction at the time it was given cannot be 
considered as a technical error which is to be 
disregarded: State v. Hathaway, 69 N. W., 449. 

In criminal cases the court will on appeal 
interfere more freely with a judgment based 
on a verdict which is claimed to be contrary 
to the evidence than in civil cases; but it will 

not reverse the judgment merely because i t 
might, on the evidence as presented to it, 
have reached a different conclusion from 
that arrived at by the jury: Síaíe v. Swafford, 
67 N.W., 284. 

Where there is no appearance for appel
lant or assignment of errors, it is not the 
duty of the court to support the judgment of 
the court below by discussing imaginary 
errors: State v. Stewart, 71-754. 

The court is not required to imagine pos
sible objections and present reasons support
ing the rulings of the district court as against 
them: State v. Kroner, 74-760. 

Failure of the court to give instructions 
which are not asked will be ground for re
versal only in an exceptional case when the 
supreme court is satisfied that the failure to 
instruct properly has deprived the defendant 
of a fair trial: State v. Hathaway, 69 N.W., 
449. 

An error in the proceedings which is not 
ground for appeal, as, for instance, failure to 
specially swear the bailiff who has charge of 
the jury, cannot be urged as error on appeal: 
State v. Grafton, 89-109. 

The doctrine applicable in civil cases that 
objections not raised to the pleadings at the 
proper time are waived do not apply to in
dictments in criminal cases, and where the 
indictment is greatly defective the supreme 
court will reverse the judgment and convic
tion based thereon, even though no objection 
to the indictment has been made in the lower 
court: State v. Daniels, 90-491. 

Section applied: State v. Brandt, 41-593, 
634. 

Error without prejudice: Where the 
evidence is all before the court, and it is 
apparent that an alleged error in the instruc
tions could not have been prejudicial to de
fendant, the case will not be reversed: State 
v.Ouisenhause, 20-227; State v. Price, 73-243. 

A verdict of guilty will not be disturbed 
because of an erroneous assumption by coun
sel when it appears that no prejudice to the 
rights of the prisoner resulted therefrom: 
State v. Turner, 19-144. 

The conviction will not be reversed for 
failure of the record to show arraignment 
and plea where it appears that defendant 
was tried on the issue of not guilty: State v. 
Bowman, 78-519. 

Where an instruction was such that it 
would permit a conviction upon proof that 
an act was committed which was not prohib
ited by law when done, held erroneous, and 
in the absence of evidence to the contrary it 
would be presumed that it was prejudicial: 
State v. Jacobs, 75-247. 

Where an erroneous instruction is given, 
it will be ground of reversal, even though 
the evidence would have warranted the same 
result had a correct instruction been given. 
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Under such circumstances an instruction 
cannot be deemed to have been without prej
udice: State v. Empey, 79-460. 

The erroneous admission of evidence for 
the state will not be considered to have been 
without prejudice, although there is other 
evidence in the case to the same effect: 
State v. Kreder, 86-25. 

Error in prosecuting a violation of a city 
ordinance in the name of the state instead 
of the name of the city will not be ground of 
reversal, at least where the error was not 
objected to on the trial: State v. King, 37-462. 

As malice aforethought is not an element 
of the crime of assault and battery, held, that 
in a criminal prosecution for assault with in
tent to murder, in which defendant was only 
convicted of assault and battery, the exclu
sion of evidence tending to show malice 
aforethought, even if erroneous, was without 
prejudice: State v. Graham, 51-72. 

Where, after the overruling of a de
murrer, defendant was tried as though on a 
plea of not guilty, but without any plea hav
ing been in fact made, held, that he was not 
entitled on appeal to have the conviction set 
aside and be allowed to enter a plea of not 
guilty: State v. Greene, 66-11. 

Where the jury render a verdict for man
slaughter under an indictment for murder, 
any error in the instructions with reference 
to malice as an element of murder will be 
error without prejudice: State v. Winters, 72-
627. 

Presumption in favor of ruling below: 
Where the evidence is not before the supreme 
court, it will be presumed in favor of the in
struction that it was adapted to the evidence 
given on the trial and was correct: State v. 
Wyatt, 76-328. 

Where it does not appear that the court 
has before it the entire showing made on the 
motion for a new trial, it will be presumed 
that there was such showing as to support 
the action of the court: State v. Woodard, 84-
172. 

Where, in the course of a cross-examina
tion, the court directed the counsel of de
fendant to treat the witness with respect, 
and it did not appear from the record that, 
so far as regards the mere words used, there 
was any disrespect shown to the witness, held, 
that it would be presumed that the court was 
justified in using the language it did as re
proof to counsel: State v. Hatfield, 75-592. 

Verdict against evidence: In criminal 
cases the supreme court will on appeal in
terfere more readily with the action of the 
lower court than it will in civil cases, and it 
will not support a verdict if it be against the 
clear weight of evidence: State v. Wise, 83-
596; State v. Bcasley, 84-83. 

Where defendant was convicted of murder 
upon circumstantial evidence alone, held, 
that it was the province of the jury to de
termine the value and weight of the evidence, 
and, upon appeal, the court would not be 
justified in saying that their verdict should 
be set aside because it is unsupported by the 
evidence: State v. Kennedy, 77-208. 

In a prosecution for assault witn intent to 
commit murder, where defendant was con
victed of an assault to commit great bodily 

injury, and there was a conflict in the evi
dence, but the court below overruled a motion 
for a new trial, held, that the judgment would 
not be reversed on the ground of insufficient 
evidence: State v. JRainsbarger, 79-746. 

The judgment of the lower court should 
not be reversed on the ground that the ver
dict is not supported by the evidence, when 
there is a conflict in the evidence: State v. 
Sterrett, 80-609. 

Where it was urged that the verdict was 
contrary to the evidence, and a reversal 
asked, and this claim was not controverted 
by the prosecution, the judgment was re
versed: State v. Hogan, 85-712. 

Assignment of errors: The court will, in 
a criminal case, upon an appeal by defendant, 
examine the record and determine whether 
the law has been correctly administered, 
even though no formal objection has been 
made to the proceeding and though there be 
no formal assignment of error or argument: 
State v. SundermiUc, 50-695; State v. Barkno, 
50-701. 

The rule that objections not raised in the 
court below will not be considered in the 
supreme court does not apply in criminal 
cases: State v. Potter, 28-554. 

In the absence of assignment of error and 
of argument in criminal casos, the appellate 
court is required to examine the record and 
render such judgment upon it as the law de
mands, but the court will not enter into a 
discussion of imaginary errors: State v.Quinn, 
63-396. 

Where there is no argument or assign
ment of errors the court will only examine 
the records, and if no error is found, an
nounce that fact and its judgment: State v. 
Allen, 69 N.W., 274. 

The record: Where the record fails to 
show that defendant was indicted, or was 
tried, or that a verdict was found against 
him, or that any judgment was entered, or 
that he has appealed, the appeal will be dis
missed: State v. Quigley, 62-758. 

Where the record shows no service of no
tice of appeal the court is without jurisdic
tion to examine any question in the case: 
State v. Leslie, 65-305. 

Where it does not appear from the ab
stract that judgment has been rendered the 
appeal will be dismissed: Stale v. Wheeler, 
65-619. And see State v. Briggs, 73-456. 

Where it does not appear that any appeal 
was taken from the judgment of the lower 
court, the appeal will be dismissed: State v. 
Campbell, 80-770; State v. Evans, 81-748. 

Where there was a trial by jury and a 
verdict of guilty against defendant, and the 
record showed no error or irregularity prej
udicial to defendant, but the clerk certified 
that the evidence offered before the grand 
jury was read to the trial jury and that no 
other evidence was offered by either party, 
held that, as it was no part of the duty of the 
clerk to make such certificate, it would not 
be considered, and it would be presumed 
that defendant was convicted upon proper 
evidence; but even though the testimony 
taken before the grand jury was all the evi
dence introduced on the trial and no objec
tion was made to such evidence, it would be 
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presumed that defendant waived his r ight to 
be confronted by the witnesses against him: 
State v. Turney, 77-269. 

Allegations in a motion in arrest of judg
ment and for a new trial will not be consid
ered on appeal in the absence of anything in 
the record to establish them: State v. liraniff, 
76-291. 

Where a case is submitted on what pur
ports to be a transcript of the record, but it 
is not certified nor authenticated, it will not 
be considered, but the judgment of the trial 
court will be affirmed: State v. Ill, 75-543. 

Where it did not appear from a bill of 
exceptions or otherwise that the evidence 
taken on the trial was embodied in the ap
pellant's abstract, held, that it devolved upon 
appellant to make such showing, and in its 
absence it would be presumed that the ver
dict was in accordance with the evidence and 
that there was no error in the instructions 
given: State v. Moore, 77-449. 

Misconduct of counsel for the state in 
arguments to the jury cannot be shown to 
the supreme court on appeal by affidavits, 
but must appear by bill of exceptions or cer
tificate of the court below: iSíaíe v. demons, 
78-123. 

Where the grounds of appeal required a 
consideration of the evidence and appellant's 
abstract was denied on the ground that there 
was no bill of exceptions making the evi
dence of record, and that it was not certified, 
and such denial was not controverted, held, 
that the judgment would not be disturbed: 
State v. Jiuhner, 77-250. 

Where neither the evidence nor the in
structions are included in the transcript on 
the appeal of a criminal case, the court can
not determine whether there was error in the 
introduction of evidence and in the giving of 
instructions: State v. Myers, 80-573. 

Where the abstract fails to show all the 
record in the case, it will not be reviewed 
upon appeal, although the certificate in the 
bill of exceptions may be in the abstract: 
State v. Hogan, 81-747. 

Where the case is presented by a partial 
transcript, showing only the indictment and 
judgment, no errors being pointed out, the 
court cannot determine as to whether errors 
were committed on the trial or in the ruling 
on motion for new trial: State v. Henderson, 
83-754. 

Without the evidence and instructions 
before it, the supreme court cannot pass 
upon the correctness of the court's rulings 
on a motion for new trial: State v. Duckworth, 
85-708. 

In a particular case, held, that the records 
presented by the appellant showed no error: 
State v. Daniels, 76-87. 

Rules as to printed abstracts: The court 
may make reasonable rules relating to prac
tice upon appeals, and provide that upon a 
sufficient showing they may be waived or 
modified, and it having provided that the 
evidence on an appeal must be abstracted 
and the abstract printed, it will not consider 
a case not presented in accordance with these 
rules, unless application for the waiver of 
such rules has been duly made: State v. Day, 
58-678. 

The provisions of the rules of the supreme 
court for suspending such rules in regard to 
printed abstracts in criminal cases on ac
count of the poverty of defendant appealing 
must be complied with. An abstract in writ
ing or caligraphic writing must be submitted 
to the attorney-general, and the fact of the 
inability of appellant to pay for printing 
must be shown by affiidavit, and further it 
must be shown by the counsel, by affidavit or 
professional statement, that there is merit 
in the appeal: State v. Earl, 66 84. 

In criminal cases the court will not ex
amine the transcript for the purpose of find
ing error where the appellant has filed an 
abstract. I t is only where leave has been 
granted to present the case without printed 
abstract that the transcript will be examined: 
/State v. Butterfield, 73-86. 

As to abstracts, see notes to \ 4118. 
Appearance of defendant: Though the 

defendant do not appear, or fail to file a tran
script, the state may file the same, and the 
court will examine the record and render-
such judgment as the law demands: /State v. 
Pratt, 20-267. 

Granting new trial: The supreme court. 
will interfere more readily in a criminal than 
in a civil case, where a new trial, asked on 
the ground that the verdict was not s u p 
ported by the evidence, has been refused: 
State v. Tomlinson, 11-401. 

But it will cautiously interfere with v e r 
dicts in such cases: /State v. Collins, 20-85. 

When the evidence upon which defend
ant is convicted is so lacking in affirmative 
force as not to generate a belief of probable 
guilt, a new trial will be granted: /State v. Hil
ton, 22-241. 

While the duty of the supreme court to 
interfere with an unjust verdict is recog
nized, yet, when the testimony is conflicting, 
it must be satisfied of its insufficiency to con
vince the judgment, reason and conscience 
of the triers, before setting aside the con
clusion arrived at by them: State v. Elliott, 
15-72. 

While the supreme court will exercise a 
just caution in interfering with the verdict 
of the jury, especially where the court below 
has refused to disturb it, yet a conviction 
clearly in conflict with the evidence will be 
set aside: /State v. Woolsey, 30-251. 

The supreme court cannot, on appeal, in
terfere with the verdict of the jury when 
there is clear conflict in the testimony, this 
rule being applicable in criminal as well as 
civil actions: /State v. Falconer, 70-416. 

In particular cases, held, tha t the evi
dence was not sufficient to sustain a verdict 
of guilty: State v. Moffit, 33-316; State v. May, 
20-305; State v. Campbell, 69-556. 

As to grounds for granting new trial in 
lower courts, see \ 5424 and notes. 

When the record must contain the whole 
evidence: The supreme court cannot pass 
upon the question whether the lower court 
ruled correctly upon a motion for a new trial 
on the ground that the verdict was contrary 
to the evidence, unless the whole evidence 
upon the trial was before it: State v. Craie* 
ford, 11-143. 

In bringing before the supreme court the 
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question whether the verdict below was in 
accordance with the evidence, a motion for a 
new trial should be .nade in the lower court 
and all the evidejce taken to the supreme 
court on appeal: State v. Hockenberry, 11-269. 

The court cannot reverse the judgment 
•on the ground that one verdict is against the 
evidence unless the record discloses that all 
the testimony is before it: State v. Pitts. 11-
343; State v. Carr, 43-418. 

A court cannot consider questions involv
ing the necessity of having all the evidence 
before it where the abstract does not show 
that it contains all the evidence: State v. 
French, 65 N. W., 156. 

Decision on the appeal: A judgment can
not be affirmed in a criminal case on motion: 
State v. Buhne, 79-472. 

Neither can judgment be entered in the 
•supreme court on the appeal bond in a crim
inal case where the bond is not before it: 
Ibid. 

"Where the clerk fails to send up a tran
script and defendant takes no steps to pre
sent the case, but the state files such tran
script and asks an affirmance, the supreme 
court will look into the merits of the case, 
but the defendant will not be entitled to a 
-continuance or opportunity to be further 
heard, unless upon making a showing: State 
•v. McOlasson, 86-44. 

Where the state files a written confession 
of errors committed on the trial of the case 
as presented in the assignment of errors, and 
asks for reversal and remanding of the case 
for new trial, such application will be granted 
and the case remanded: State v. Bailey, 85-
713. 

In a prosecution for murder, where it ap
peared from the record that the court should 
have granted a continuance to a subsequent 
term in order that the defendant might have 
the benefit of certain testimony, an order 
was made, upon appeal, to that effect: State 
v. Foster, 79-726. 

On the second appeal in a criminal case, 
the conviction being set aside on the ground 
that the evidence did not support a verdict of 
guilty, the supreme court expressed its view 
as to the sufficiency of such evidence in de
tail, as a guide to the prosecution in deter
mining whether another trial should be had: 
State v. Billings, 81-99. 

Where defendant was convicted of man
slaughter, but the circumstances seemed 
such as to extenuate the crime, defendant 
being a mere boy, held, that the court would 
reduce the sentence to six months' imprison
ment: State v. Sterrett, 80-609. 

In determining the question of mitigation 
of punishment on appeal, considerations 
which do not appear of record cannot be 
taken into account: State v. Turney, 77-269. 

Where a lower court has discretion as to 
the amount of fine to be imposed, and may 
properly take cognizance of facts and cir
cumstances which the record does not and 
cannot disclose, in fixing the amount of such 
fine the supreme court will not on appeal in
terfere with the judgment, unless the dis
cretion of the lower court is abused: State v. 
Meloney, 79-413. 

Reducing the sentence: Where the sen

tence is too severe the court will reduce the 
punishment, but will not reverse the case on 
that account: State v. Madden, 35-511; Slate 
v. Little, 42-51. • 

The power to reduce the sentence will be 
exercised only when the court below has 
manifestly visited too severe a penalty, one 
disproportionate to the degree of guilt as 
shown by the proof: State v. Freeman, 27-333. 

To justify the exercise of such power it 
must be made to appear that the punishment 
is excessive: State v. Allen, 32-248. 

To authorize the supreme court on appeal 
to diminish the punishment, the record 
should show with sufficient clearness that 
the punishment inflicted is beyond the de
mands of justice: State v. Wilmoth, 63-380. 

In determining whether the punishment 
in a particular case Í3 excessive, the court 
will decide the case upon its peculiar facts, 
and each offender must receive the punish
ment he merits without regard to the punish
ment inflicted on others: State v. Upson,64-248. 

Where there Í3 no evidence before it by 
which the proper amount of penalty may be 
determined, the supreme court will not re
duce the punishment inflicted: State v.Baugh-
man, 20-497. 

The supreme court will not reduce the 
sentence of a lower court in a criminal case 
when the record does not disclose all the cir
cumstances attending the commission of the 
offense: State v. Patton, 19-458. 

The court must have some legal data upon 
which to base its action in reducing the sen
tence: State v. Baughman, 20-497. 

The supreme court will not reduce the 

Í
mnishment imposed by the lower court un-
ess all the evidence is before it: State v. Mar

ris, 36-268; State v. Burston, 52-635; State v. 
Buughman, 20-497; State v. Joaquin, 43-131; 
State v. Bxick, 59-382. 

The supreme court will not reduce the 
sentence merely on an abstract of the evi
dence: State v. Freeman, 27-333. 

Facts in a prosecution for murder, held 
not such as to require the reduction of the 
sentence: State v. Houston, 50-512. So held 
also in a case of accessory to assault with in
tent to commit murder: State v. Mower, 68-61. 
So held also in a case of seduction: State v. 
Heatherton, 60-175; and in a case of burglary: 
State ». Franks, 64-39; and in a case of lar
ceny: State v. Bitchie, 69-123. 

In a particular case, where the highest 
punishment permitted by the law for the of
fense charged was imposed for an act which 
was not the most aggravated form of the 
crime, held, that the sentence was excessive 
and it was accordingly reduced: State v. 
Thompson, 46-699. 

In particular cases, held, that the sentence 
should be reduced as excessive: State v. Mad
den, 35-511; jSfaie v. Hayden, 45-11; State v. 
Doering, 48-650; State v. Moody, 50-443: State 
v. Sullivan, 51-142. 

Where defendant was convicted on an in
dictment improperly charging in two counts 
two distinct crimes and was sentenced on 
both counts, held, that on appeal the sentence 
would be reduced to what would have been a 
proper sentence on one count, although the 
objection on the ground oí duplicity had not 
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might be re-submitted to another grand 
jury: State v. Morrissey, 22-158. 

As to procedendo, see ü 5466 and notes. 
Final judgment in supreme court: The 

supreme court may, on appeal in criminal 
cases, render such judgment as the district 
court should have rendered: State v. Tliomp-
son, 31-393. 

Costs of appeal: In case of appeal by the 
state and reversal, it is improper to tax the 
costs to defendant: State v. Fail, 57-103. 

The statute does not provide for the pay
ment by the county of costs of printing the 
abstract, etc., on appeal by defendant, al
though judgment against him is reversed: 
Bed v. Polk County, 56-98; State v. Bainsbar-
ger, 74-529. 

The costs of defendant for transcript, ab
stract, etc., in presenting his appeal are not 
taxable to the county even though he secures 
a reversal: State v. Bainsbarger, 74-539. 

SEC. 5463. In appeals by state. If the state appeals, the supreme 
court canuot reverse or modify the judgment so as to increase the punish
ment, but may affirm it, and shall point out any error in the proceedings or 
in the measure of punishment, and its decision shall be obligatory as law. 
[C.73, §4539; R., §4926.] 

been raised in the court below: State v. 
Henry, 59-391. 

In a particular case, held, that the evi
dence was insufficient to support a verdict of 
murder in the first degree; but it not being 
claimed that defendant was not guilty of 
manslaughter the court reduced the sentence 
to the proper one for the latter crime: State 
v. Fields, 70-196. 

Effect of reversal: Upon reversal of a 
judgment of conviction the cause may be re
manded for a new trial. Jeopardy is not 
considered as having attached if the defend
ant is erroneously convicted and obtains a 
reversal of the judgment: Stale v. Knouse, 
33-365. 

A judgment in a criminal case being re
versed on appeal for a defect in the indict
ment, the cause was remanded for new trial 
with direction that preliminary thereto it 

Upon such an appeal the supreme court 
cannot interfere with the judgment of the 
district court, whether the appeal be from a 
judgment upon the trial on the merits, or 
upon demurrer or motion. The decision of 
the district court ends the proceeding as 
against the defendant: State v. Kinney, 44-444. 

Upon an appeal by the state, without ap
pearance of the defendant, the supreme 
court will only discuss and dispose of those 
questions which are proper to be determined 
as a precedent in other cases: State v. Mac-
key, 82-393. 

In a particular case, held, that an instruc
tion to the jury to find for defendant was 
erroneors as a matter of law, and the state 
might have such error corrected on appeal: 
jSíaíe v. Ward, 75-637. 

In such case, the court having given an 
exposition of the law, no further order is 

necessary or allowable: State v. Keeler, 28-
551. 

The fact that a procedendo issues in the 
usual form, requiring the lower court to pro
ceed after an appeal by the state is deter
mined, does not give the lower court any 
power in such cases. State v. Kinney, 44-444. 

In case of appeal by the state, and rever
sal, it is improper to tax costs to defendant: 
State v. Vail, 57-103 

And the same rule holds as to an appeal 
by a city in a proceeding commenced in its 
name for the violation of a city ordinance. 
Columbus City v. CiUcomb, 61-672. 

Notwithstanding the provisions of this 
section, an erroneous taxation of costs may be 
corrected on an appeal by the state, the costs 
are merely incidental to the proceeding and 
no part of the punishment: State v. Sell, 92-
258. 

Section applied: State v. Miller, 81-72. 
SEC. 6464. Release of defendant on reversal. If a judgment against 

the defendant is reversed without ordering a new trial, the supreme court 
must direct that the defendant be discharged and his bail exonerated, or if 
money be deposited instead, that it be refunded to him. [C'73, § 4540; R., 
§ 4927; C. '51, § 3099.] 

SEC. 5465. Effect of affirmance. On a judgment of affirmance against 
the defendant, the original judgment shall be carried into execution as the 
supreme court shall direct, except as otherwise provided. [C'73, § 4541; 
R., § 4928; C'51, § 3100.] 

A procedendo stating that the case has 
been affirmed by the supreme court, and 
directing the court below to proceed in the 
execution of its judgment the same as if no 
appeal had been taken, is not sufficient com

pliance with the requirements of this and 
the following sections so as to authorize the 
district court to declare defendant's bail 
bond forfeited for nonappearance: State v. 
McEnturff, 67 N. W., 272. 

SEC. 5466. Decision recorded and transmitted. The decision of the 
supreme court, with any opinion filed or judgment rendered, must be recorded 
by its clerk, and, after the expiration of the period allowed for a rehearing, 
or as ordered by the court or provided by its rules, a certified copy of the 
decision and opinion shall be transmitted to the clerk of the trial court, filed 
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and entered of record by him, and thereafter the jurisdiction of the supreme 
court shall cease, and all proceedings necessary for executing the judgment 
shall be had in the trial court, or by its clerk. [C. 73, §§ 4542-3; R., §§ 
4929-30; C. '51, §§ 3101-2.] 

The procedendo from the supreme court is Knouse 33-365. And see Becker v. Becker, 
not necessary to the jurisdiction of the dis- 50-139. 
trict court on a new trial. The defendant I t is not necessary to make any order re-
may waive the objection. While consent manding a cause except that contained in 
cannot confer jurisdiction over the subject the procedendo: State v. Clouser, 72-302. 
matter, it may over the parties: Stale v. 

SEC. 6467. Judgment enforced. Unless some proceeding in the dis
trict court is directed, a copy of the judgment of the trial court and decision 
on appeal, or of the judgment and decision on appeal certified by the clerk 
of the trial court, shall be delivered to the sheriff, or other proper officer, 
as an execution, and shall authorize him to execute the judgment of the 
court, or take any steps required to bring the action to a conclusion. [C. 
73, §4544;R., §4931.] 

SEC. 5468. Time of imprisonment deducted. If a defendant im
prisoned during the pendency of an appeal, upon a new trial ordered by the 
supreme court is again convicted, the period of his former imprisonment 
shall be deducted from the period of imprisonment to be fixed on the last 
verdict of conviction. [C. 73, § 4545; R., § 4932.] 

Where the defendant has been imprisoned term of imprisonment under the second con-
during appeal, and after judgment has been viction, took into consideration the imprison-
reversed he is again tried and convicted, it ment under the first conviction: State v. 
will be presumed, in the absence of showing Hopkins, 67-285. 
to the contrary, that the judge, in fixing the 

CHAPTER 33. 
OF IMPEACHMENT. 

SECTION 6469. Accusation. An impeachment is a written accusation 
against the governor, or a judge of the supreme, district or superior court 
or other state officer, by the house of representatives before the senate, of a 
misdemeanor or malfeasance in office. [C.73, § 4546; R., § 4937.] 

S E C 5470. What to contain—concurrence. An impeachment must 
specify the offenses charged as in an indictment. If more than one misde
meanor or malfeasance is charged, each shall be stated separately and dis
tinctly. A majority of all the members of the house of representatives 
elected must concur in the impeachment. [C. 73, §§ 4547-9; R., §§ 4938-40; 
C'51, §§3157-8.] 

S E C 6471. Board of managers—articles. When an impeachment is 
concurred in, the house of representatives shall elect from its own body 
seven members whose duty it shall be to prosecute the same, and, as a board 
of managers, they shall be authorized to exhibit and present articles of 
impeachment in accordance with the resolutions of the house previously 
adopted. [21 G. A., ch. 91, § 1.] 

S E C 6472. Notice to governor. When an impeachment is concurred 
in, the clerk of the house of representatives must forthwith in writing 
notify the governor thereof. 

SEC. 5473. Officer suspended. Every officer impeached shall be sus
pended by the governor from the exercise of his official duties until his 
acquittal, and the governor shall forthwith appoint some suitable person to 
temporarily fill the office, and he, having qualified as required by law, shall 
perform all the duties and enjoy all the rights pertaining to the office until 
the removal of the suspension of his predecessor or the election of a suc
cessor. [21 G. A., ch. 151, § 1;C.73, § 4554; R., § 4948; C'51, § 3165.] 
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SEC. 5474. President of senate. If the president of the senate is 
impeached, notice thereof must be immediately given to the senate; which 
shall thereupon choose another president, to hold his office until the result 
of the trial is determined. [C'73, § 4555; R., § 4949; C'51, § 3167.] 

SEC. 5475. Warrant. When presented with an impeachment, the 
senate must forthwith cause the person accused to be arrested and brought 
"before it. The wan-ant of arrest or other process shall be issued by the 
secretary of the senate, signed by him, and may be served by any person 
authorized by the senate or president. [C'73, §§ 4550-1; R., §§ 4941-2; C. 
'51, §§ 3159-60.J 

SEC. 5476. Answer—counsel. Upon the appearance of the person 
impeached, he is entitled to a copy of the impeachment, and to a reasonable 
time in which to answer the same, and shall be allowed counsel as in an 
ordinary criminal prosecution. [21 G. A., ch. 91, § 3; C'73, § 4552; R., § 
4943; C'51, §3161.] 

SEC. 6477. Organization of court. "When an impeachment is pre
sented, the senate shall, after the hour of final adjournment of the legisla
ture, be forthwith organized as a court of impeachment for the trial thereof, 
at the capitol. An oath or affirmation shall be administered by the secre
tary of the senate to its president, and by him to each member of that body, 
to the effect that he will truly and impartially try and determine the charges 
of inrpeachinent according to the law and evidence. No member shall sit on the 
trial or give his evidence thereon until he has taken such oath or affirmation. 
The organization of such court shall be perfected when such presiding officer 
and the members present, but not less than a majority of the whole number, 
have taken and subscribed the oath or affirmation. [21 G. A., ch. 91, § 2; 
0.73, § 4553; R., § 4944; C'51, § 3162.] 

SEC. 6478. Powers. The court of impeachment shall sit in the senate 
chamber, and have power: [21 G. A., ch. 151, § 3.] 

1. To compel the attendance of its members as the senate may do when 
engaged in the ordinary business of legislation; [21 G. A., ch. 91, § 2.] 

2. To establish rules and regulations necessary for the trial of the accused ; 
[Sanie, § 7.] 

3. To appoint from time to time such subordinate officers, clerks and 
reporters as are necessary for the convenient transaction of its business, 
and at any time to remove any of them; [Same § 5.] 

4. To issue subpoenas, process and oi'ders, which shall run into any part 
of the state, and may be served by any adult person authorized so to do by 
the president of the senate, or by the sheriff of any county, or his deputy, 
in the name of the state, and with the same force and effect as in an ordinary 
criminal prosecution, and to compel obedience thereto; [21 G. A., ch. 151, § 3.] 

5. To exercise the powers and privileges conferred upon the senate for 
punishment as for contempts in the chapter entitled " Of the general assem
bly"; [Same, §4.] 

6. To adjourn from time to time, and to dissolve when its work is com
pleted. [Same, § 3.] 

SEC. 6479. Record of proceedings—administering oaths. The sec
retary of the senate, in all cases of impeachment, shall keep a full and accu
rate record of the proceedings, which shall be a public record; and shall 
have power to administer all requisite oaths or affirmations, and issue sub
poenas for witnesses. [21 G. A., ch. 91, § 4; C'73, § 4570; R., § 4959.] 

SEC. 5480. Process for witnesses. The board of managers and coun
sel for the pei'son impeached shall each be entitled to process for compelling 
the attendance of persons or the production of papers and records required 
in the trial of the impeachment. [21 G. A., ch. 91, § 6.] 

SEC. 6481. Penalty—removal—disqualification. When any person 
impeached is found guilty, judgment shall be rendered for his removal from 
office and his disqualification to hold any office of honor, trust or profit under 
the state. [21 G. A., ch. 151, § 2.] 
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SEC. 6482. Compensation of members—fees of officers and wit
nesses. The presiding officer and members of the senate, while sitting as 
a court of impeachment, and the managers elected by the house of repre
sentatives, shall receive the sum of six dollars each per day, and mileage 
at the rate of five cents per mile in going from and returning to their places 
of residence by the ordinary traveled routes; the secretary, sergcant-at-
anns, and all subordinate officers, clerks and reporters, shall receive such 
amount as shall be determined upon by a majority vote of the members of 
such court. The same fees shall be allowed to witnesses, to officers, and 
to other persons serving process or orders, as are allowed for like services 
in criminal cases, but no fees can be demanded in advance. The state 
treasurer shall, upon the presentation of certificates signed by the presiding 
officer and secretary of the senate, pay all of the foregoing compensations 
and the expenses of the senate incurred under the provisions of this chap
ter. [21 G. A., ch. 91, § 8; 21 G. A., ch. 151, § 3.] 

CHAPTER 34. 

OF EVIDENCE AND WITNESSES. 

SECTION 5483. A s in civil cases. The rules of evidence prescribed 
in civil procedure shall apply to criminal proceedings as far as applicable 
and not inconsistent with the provisions of this chapter. [17 G. A., ch. 168, 
§ 2; C.73, §§ 4426, 4556; R., § 4805.] 

Rules in civil cases: The provisions of 
\ 3700 as to the order or introduction of evi
dence in special cases are to be followed in 
criminal cases so far as applicable: State v. 
Yetzer, 66 N. W., 737. 

Inasmuch as by 2 3833 testimony to sus
tain or resist a motion may be in the form of 
affidavits is proper in support of a motion to 
set aside an indictment to introduce affi
davits of grand jurors as to what took place 
in the grand jury room, but it is not compe
tent in this way to show that witnesses were 
examined before the grand jury whose 
names are not indorsed ion the indictment, 
and the minutes of whose evidence are not 
returned therewith: State v.JMHUer, 64 N.W., 
288. 

Co-defendants: Where two or more de
fendants are indicted jointly, but put upon 
trial separately, either one is a competent 
witness for the other: State v. Nash, 10-81. 

Where defendants are jointly indicted 
and jointly put on trial, one is still a compe
tent witness for the other: State v. Giyher, 23-
318. 

In such case the jury should be properly 
cautioned not to consider such evidence in 
behalf of the party testifying: State v. Steio-
an, 51-312. 

Where several co-defendants are on trial 
for the crime of unlawful assembly, held, 
that it was error to exclude the testimony 
of one, offered in behalf of another and not 
in behalf of himself, as to what was said and 
done by witness' co-defendants: Ibid. 

It one of two defendants jointly indicted 
is called as a witness for the other, and the 
jury find that the one called as a witness was 
not an accomplice, his testimony should be 
regarded as that of other witnesses: State v. 
Sclilagel, 19-169. 

Where a party jointly charged with de
fendant with a crime, having testified before 
the grand jury, claimed his privilege on be
ing questioned as a witness, but afterwards 
submitted to examination,/¡e/cZ, that by giving 
testimony before the grand jury he waived 
the objection and might be required to tes
tify fully; and further, that the defendant 
could not object to such testimony being ad-
mitted,the wrong, if any,being to witness and 
not to defendant: State v.VanV/inkle, 80-15. 

Testimony of husband or wife of defend
ant: Where a husband and wife are co-
defendants the wife may, under $ 4606, prop
erly be called as a witness by her husband, 
and her evidence should be admitted under 
instructions restricting it in its application 
so that it shall not be considered in her own 
behalf: State v. Donovan, 41-587. 

While the credibility of a wife testifying 
in behalf of her husband in a criminal pros
ecution is to be considered and weighed in 
view of her peculiar relation to defendant, 
it is error to charge the jury to examine her 
testimony with peculiar care. The same de
gree of care which the law requires to be 
given to the testimony of all witnesses 
should be applied to hers, and no other or 
different degree: State v. Guyer, 6-263; State 
v. Jlankin, 8-355: State v.' Collins, 20-85; 
State v. Bernard, 45-234. 

It is not error to charge the jury that, 
while the wife is a competent witness for 
her husband, they should examine and con
sider her testimony with care and caution, 
and give it such credit as under the circum
stances they think it entitled to: State v-
Nash, 10-81. 

As to when the husband or wife may be a 
competent witness for or against the other, 
see, further, g 4606 and notes. 
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Declarations or admissions of defendant: 
Declarations of the prisoner made in the 
very act of the crime are not admissible in 
his behalf unless they are part of the res 
gestee. So held in a prosecution for illegal 
sale of intoxicating liquor with reference to 
the character of the liquor sold by defend
ant: State v. Miller, 53-54. 

Admissions made in ordinary or random 
conversations are not generally considered 
in law as satisfactory proof: State v. Donovan, 
61-278. 

Where admissions of defendant are relied 
upon, it is not required that the jury accept 
them as a whole for the truth. They may 
accept those portions which are reasonable 
and which agree with other evidence, and 
reject other portions that are unreasonable 
and contradict other testimony: State v. jl/c-
Intire, 66-339. 

Conclusive presumptions and estoppels 
have no place in the criminal law in estab
lishing the body of the crime charged. 
Therefore, held, that while statements made 
by a defaulting officer at the time of a settle
ment with him might estop him in a civil 
suit from claiming therein that the defalca
tion existed prior to such settlement, the 
estoppel would not apply in a criminal pros
ecution as showing that the offense was 
barred: State v. Hutchison, 60-478. 

Where the significance and value of cer
tain circumstantial evidence introduced by 
the prosecution depended entirely upon the 
fact that collateral facts appearing in evi
dence were contemi>oraneous and subsequent 
to the crime, held, that declarations of the 
accused with reference to one of the facts, 
made prior to the crime, were admissible in 
evidence as overthrowing the circumstantial 
evidence: Stale v Cruise, 19-312. 

An instruction to the jury that a certain 
conversation in evidence had with a prisoner 
upon the subject of the crime with which he 
was charged occurred as stated, and the 
statements of accused could not be reconciled 
upon any other reasonable hypothesis than 
that of his guilt, then upon such evidence 
they might convict, held not erroneous where 
there was abundant and incontrovertible 
proof that the offense was committed: State 
v. lioraJmcher, 19-154. 

In a prosecution for incest, admissions and 
declarations of the parties as to the fact of 
the marriage claimed to be incestuous are 
admissible to prove it. State v. Schaunhurst, 
34-547. 

In a prosecution for murder, evidence of 
theories propounded at one time by defend
ant as to how deceased may have met his 
death, and which were inconsistent with his 
explanation of the same thing, were held ad
missible, subject to any explanation as to the 
discrepancy, and subject also to the caution 
that too much importance should not be at
tached to the circumstance, as an innocent 
man finding himself suspected might make 
false representations to allay suspicion: State 
i. Feltes, 51-495. 

Evidence as to statements made by de
fendant as to his previous occupation, held 
not improperly admitted in a trial for mur
der; Stale t\ Mockhen, 53-310. 

Testimony as to statements made by de
fendant with reference to injuries received 
by him, couched in profane language, held 
not admissible as against him, and that if 
the fact that he refuses assistance in dress
ing his wound was material, it should have 
been testified to directly without giving the 
language used: Slatev. Cross, 68-180. 

The statement by defendant on arraign
ment that he has no means to employ coun
sel is a solemn admission which may bo used 
against him if that fact becomes material to 
any issue in the case: Slate i: Fooks, 65-196. 

While a prisoner arrested on preliminary 
information is not required to plead upon 
the preliminary examination, yet if he does-
so plead, even before the magistrate has ad
vised him of his right to counsel, such plead
ing may be shown in evidence against him 
as an admission of his guilt: State v. Briggs, 
68-416. 

Confessions: Voluntary evidence given 
by the defendant before the grand jury after-
being advised that he is under no obligation 
to testify can be proved by members of t h e 
grand jury as a confession: State v. Carroll, 
85-1. 

In a particular case, held, that certain 
statements of this character were not in t h e 
nature of oonfessions but might be shown 
and their falsity proven: Ibid. 

Where it appeared that defendant had 
left the state on the day on which search 
was being made for the goods which were 
stolen, held, that as there was evidence from 
which the jury might infer that he was oi-
would be charged with the crime when he 
left, the testimony was proper to go to the 
jury. Also held, that the fact that defend
ant denied his name and identity to the 
officer arresting him was admissible, there 
being some evidence that he was aware t h a t 
he was charged with the crime: State v. Van 
Winkle, 80-15. 

One who is present at the commission of 
the crime and runs away when the officer 
comes to make the arrest of the guilty party 
and fails to give any evidence to explain hi» 
presence and his flight may properly be 
deemed guilty: Stute v. Boyer, 79-330. 

Declarations admissible as part of the 
res gestae: Declarations made at the time 
of a transaction, expressive of its character, 
motive or object, are regarded as verbal acts-
indicating a present purpose or intent, and 
are therefore admissible as a part of the res 
geste. But where the declaration and the 
act are inconsistent, if the act goes beyond 
the declaration or contradicts it, the pre
sumption of intention is to be gathered from 
the act: State v. Shelledy, 8-477, 506. 

Defendant's statements as to whatoccurred 
at the time of the commission of an alleged 
crime are competent as being part of the res 
gestœ: State c. Cillett, 56-459. 

To render declarations admissible as a part 
of the I'M gestœ it is not necessary that they 
should be precisely concurrent in point of 
time with the principal transaction. It is 
sufficient if they are nearly enough concur
rent to clearly appear to be so unpremedi
tated as to offer a reliable explanation of the 
principal transaction: State v. Jones, 64-349. 



2096 
-§ 5483 EVIDENCE AND WITNESSES. Tit. XXV, Ch. 3Í. 

Where an act is done, and the actor at 
-the time makes a statement explanatory of 
it, the statement is admissible as part of the 
res gcstœ, unless the circumstances are such 
as to preclude the supposition that the state
ment was free from sinister motives. In a 
prosecution for murder, certain statements 
of defendant held to be competent: State v. 
Cross, 68-180. 

Where defendant was on trial for the 
murder of a companion with whom he was 

«traveling by team, held, that a witness who 
had conversed with them on the day preced
ing the night when the crime was committed 
might state as a part of the resycUtp what the 
deceased said about where they had come 
from and where they were going, although 
such conversation was not had in the pres
ence of defendant: State v. Vincent, 24-570. 

In a prosecution for murder, certain state
ments of the deceased held to be receivable 
as part of the res gesta;: State o. Porter, 34-
131. 

Testimony as to acts subsequent to the 
commission of the offense, held to have been 
improperly admitted in a particular case: 
State v. Fowler, 52-103. 

Statements made by a burglar while in 
the prosecution of his crime, to the effect 
that he is the person who is afterwards put 
on trial for the crime, may be proven as part 

-of the res gestœ: Slate v. Keppu; 65-745. 
Where defendant seeks to show an alibi 

he cannot prove declarations made by him
self at a certain time as to where he had 
been, even though such declarations were 
made on his return to his place of residence: 
State v. McCracken, 66-569. 

Declarations or admissions of co-defend
ants : Where a declaration or confession 
made by a defendant before his arrest is 

• confirmed by acts and declarations of his co-
• defendant, though made after the commis
sion of the alleged offense, such acts and 
declarations are admissible in evidence 
against the prisoner as a circumstance tend
ing to prove his confession: State v. Knight, 
19-94. 

Where it appeared that there was no evi
dence tending to show conspiracy on the 
part of defendants jointly indicted for mur
der, prior to the time of the commission of 
the homicide, held, that declarations of one 
of the defendants, made before th« commis
sion of the crime, were not receivable against 
the other: State v. Weaver, 57-730. 

Declarations of one of the parties after 
" the completion of the crime contemplated in 
the alleged conspiracy are not admissible: 
Ibid. 

Where statements by one of two persons 
jointly charged with a crime are made in the 
presence of the other while both are in cus
tody, silence of the latter and failure to 
deny such statements will not constitute an 

-admission on his part of their truth: Ibid. 
Where two defendants are on trial declara

tions of one of them, although not made in 
the presence of the other, are admissible if 
material as to the one making them, the 
jury being instructed not to consider such 

-evidence as against th&ether: Stute o. Miller. 
rSl-72. 

Declarations of others: Admissions of a 
prosecutor in a prosecution for malicious 
mischief to property are not receivable in 
behalf of defendant: State v. DeLong, 12-453. 

A person charged with larceny may ex
plain his possession of the stolen property by 
showing what was said to him at the time he 
acquired possession: State v. Kelly, 57-647; 
Sate t: Jordan, 69-006. 

In a prosecution for rape, evidence that 
prosecutrix and her father offered to with
draw the charge if defendant would pay a 
sum of money, held properly refused, where 
it did not appear that the charge had been 
wrongly made as a ground for extorting 
money: Stale v. McDevitt, 69-549. 

Conspiracy: Where it is claimed that the 
crime committed was in pursuance of a con
spiracy, and it is sought to show as against 
defendantactsanddeclarationsof other mem
bers of the conspiracy in furtherance of their 
designs, although made in the absence of de
fendant, the trial court is invested with a 
large discretion. In a particular case, held, 
that the showing was sufficient, prima facie, 
to justify the court in admitting the evi
dence: State v. Row, 81-138. 

Evidence in a particular case, which tend
ed to show that defendant participated in a 
conspiracy for the commission of the crime 
for which he was put on trial, although not 
present at the time of its commission, held to 
bo properly admitted: State v. Munchrath, 
78-268. 

To justify the introduction of evidence of 
admissions by a co-conspirator, the proof 
must show prima/ocie, in the opinion of the 
judge, the existence of such conspiracy. 
The question of the sufficiency of such proof 
is one peculiarly for the determination of the 
trial court. The question of the actual ex
istence of the conspiracy is one finally to be 
submitted to the jury, and the finding of the 
trial judge on that question is only a basis for 
the admission of evidence: State v. McOee, 
81-17. 

Certain statements made by one claimed 
to have been a co-conspirator with defendant 
which were not made in an attempt to fur
ther the object or plans of the conspiracy, 
held improperly admitted: Ibid. 

Statements in the hearing: of defendant: 
Where two defendants were jointly indicted 
for horse-stealing, held, that upon the trial 
of one it was competent to prove what was 
said by his accomplice in his hearing and 
presence with regard to taking the horses, 
coupled with evidence that defendant re
mained silent and did not object or assent to 
its correctness. The weightof such evidence 
or the presumption arising therefrom must 
depend on the circumstances and must be 
determined by the jury: State o. Bowers, 
17-46 

Statements in regard to the crime, made 
in the presence of the defendant, maybe in
troduced in evidence without establishing 
that such statements were understood by 
him. It is for the jury to determine from all 
the circumstances whether he understood 
what was said: Stute v. Middleham, 62-150. 

Subsequent declarations of a person In
jured in an assault arc not admissible either 
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for or against defendant as independent evi
dence, but can be introduced to contradict 
or impeach the testimony of the person mak
ing such declarations, if called as a witness, 
the requisite foundation having been laid: 
State v. Emeigh, 18-122. 

Dying declarations; apprehension of 
death: Declarations of deceased sought to be 
introduced in evidence as dying declarations 
must be shown to have been made under the 
sense of impending death and in the full be
lief that he could not recover. It is sufficient, 
however, if this satisfactorily appears in any 
mode. I t may be shown by proof of evident 
danger, or conduct of the person making the 
declaration, or other circumstances, such as 
the nature of the wound, the state of illness, 
etc.: State v. Oillick, 7-287. 309; State v. Nash, 
7-347; State v. Leeper, 70-748. 

I t is not necessary to show that at the time 
the declarations were made deceased was 
under the apprehension of immediate dis
solution, or that he was in articulo mortis. 
I t is sufficient if he believes that his death is 
impending and certain. The length of time 
that elapses between the declaration and the 
death furnishes no rule as to the admission 
of evidence, nor will a declaration which was 
«ompetent when made be rendered incom
petent by the subsequent revival of strength 
an the dying person: State v. Nash, 7-347. 

To render dying declarations competent 
evidence against one indicted for homicide 
of the person making the declaration it must 
appear that they were made in the full belief 
of deceased that he would not recover and 
that his death was impending. In a particular 
case, held, that it did not sufficiently appear 
that deceased, at the time he made the 
declarations offered in evidence, entertained 
such belief: State v. Weaver, 57-730. 

Such declarations are restricted to the 
act of killing and to the circumstances im
mediately attending it, and must be made by 
the declarant under a solemn belief of im
pending death: State v. Baldwin, 79-714. 

And in a particular case, held, that dec
larations made by deceased when conscious 
of her danger and when she had given 
up all hope of recovery, though plainly re
ferring to defendant, did not necessarily con
nect him with the commission of the crime, 
and were therefore improperly admitted: 
Ibid. 

Dying declarations are statements of ma
terial facts concerning the cause and cir
cumstances of a homicide, made by the victim 
under solemn belief of impending death. 
They are restricted to the act of killing, and 
to the circumstances immediately attending 
it, and forming a part of the res gestee. When 
they relate to former and distinct transac
tions, and embrace facts or circumstances 
not immediately illustrating or connected 
with the declarant's death they are inadmis
sible. They are admissible only as to those 
things to which the deceased would have 
been competent to testify. They must relate 
to facts and not to mere matters of opinion 
or belief: State v. Perigo, 80-37. 

Therefore, held, that a statement by de
ceased as to the ' ' hardship of being murdered 
on my farm, " and as to threats that had been 
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made against him by defendant in a prior 
transaction without date, were inadmissible: 
Ibid. 

Under the particular facts, held, that a 
declaration was made under such belief of 
impending death that it was competent as a 
dying declaration: State v. O'Brien, 81-88. 

As to a portion of such declaration to the 
effect that defendant was " t h e cause of his 
death," held, that while it was incompetent, 
yet, as the question did not call for such 
statement and no objection was offered to 
the answers given, the objection could not 
be considered on appeal: I bid. 

In a prosecution under an indictment for 
murder, where a statement made and signed 
by the deceased was offered in evidence, and 
it appeared that at the time it was made he 
believed he was mortally wounded and was 
going to die, and had been told by a phy
sician that he could not recover, held, that 
the statement was competent as a dying 
declaration: State v. Murdy, 81-603. 

And although the question of the admissi
bility of the statement was for the court 
alone, there was no impropriety in receiving 
evidence as to its competency in the presence 
of the jury: Ibid. 

Admissibility: The competency of dying 
declarations is to be determined by the 
judge in view of all the surrounding and 
attendant circumstances, and he should hear 
and weigh the evidence both for and against 
the competency of such declarations before 
receiving them in evidence: State v. Elliott, 
45-486; State v. Leeper, 70-748; State v. Bald
win, 79-714. 

The fact that the person making dying 
declarations was a materialist, and did not 
believe in a God or a future conscious exist
ence, is not competent as affecting the ad
missibility of such declarations, but should 
be received as affecting their credibility: 
State v. Elliott, 45-486. 

Credibility: The person whose declara
tions are admitted must be considered as 
standing in the same situation as if he were 
sworn. Such declarations are to be given the 
same degree of credit as his testimony would 
have received if he had been examined un
der oath, and his stat 3 of mind at the time 
the declarations were .Jiade, and his behavior, 
and his character, may be shown for the pur
pose of affecting the credibility of his dec
larations: State- v. Nash, 7-347. 

The statement of deceased must be such 
as would be receivable if he were alive and 
could be examined as a witness. Therefore 
if the declaration shows upon its face that it 
is a mere opinion, it should be excluded; 
otherwise it should be received and its credi
bility left to the determination of the jury: 
State v. demons, 51-274. 

Dying declarations can only be admitted 
in regard to facts, and such declarations are 
not admissible with reference to whether the 
act of assailment was purposely done or not: 
State v. Donnelly, 69-705. 

The intoxication of the person at the time 
of making the dying declarations may be con
sidered as affecting their credibility: State 
v. Nolan, 92-491. 

How proved: Where dying declarations 
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are orally made and a statement thereof is 
also reduced to writing, if the writing and 
the oral statements are the same, the absence 
of the writing should be accounted for before 
evidence of the oral statements can be re
ceived. But if the declarations are repeated 
at different times, and one of them is reduced 
to writing, covering different grounds and 
referring to different matters from those 
comprised in the oral statements, then both 
the oral and written statements may be re
ceived: State, v. Tweedy, 11-350. 

Where dying declarations are incomplete 
by reason of death intervening, or tempora
ry inability or interruption suspending their 
utterance, which is never resumed, the dec
laration is not receivable; but the fact that 
it does not give a complete narrative of what 
occurred, or might legitimately be supposed 
to have occurred, will constitute no objection 
to its competency or sufficiency: State v. Net-
tlebush, 20-267. 

Where dying declarations are at the time 
reduced to writing by one who hears them, 
but the writing is not read over to nor signed 
by declarant, the writing is not itself admis
sible in evidence as a dying declaration; but 
it may be used by the person making it, as a 
memorandum from which to refresh his rec
ollection in testifying as to the declarations: 
State v. Fraunburg, 40-555. 

The failure to produce such writing or 
account for its absence will not render parol 
evidence of the declarations incompetent: 
State v. Sullivan, 51-142. 

An affidavit made out for affiant by an
other party in the language of affiant and 
partly in substance from affiant's statements, 
and not read over to affiant before signing, 
is not admissible to prove his statements: 
State v. Elliott, 45-486. 

Where there are both written and verbal 
declarations made at different times and un
der circumstances which render them other
wise admissible they are all competent: State 
v. Walton, 92-455. 

Dying declarations of another person 
injured: Where defendant was on trial for 
the murder of one person, held, that it was 
error to admit in evidence dying declara
tions of another person killed at the same 
time, to the effect that he was stabbed by 
defendant: Statev.Westfall, 49-328. 

Hostile feelings: Letters merely showing 
a state of hostile feelings between defendant 
and the person injured and his family con
nections are not admissible in evidence un
less merely for the purpose of showing the 
existence of such feelings, and if admitted 
for that purpose the jury should be limited 
in their consideration of them to the single 
purpose of ascertaining the feeling of de
fendant toward the injured party: State v. 
Moffitt, 31-316. 

Where malicious intent is necessary to be 
shown, it is not competent to prove the rela
tions existing between the family in which 
defendant lived and the person against 
whom malice is claimed to have existed: 
(State v. McDermott, 36-107. 

In a prosecution for murder evidence is 
admissible tending to show the previous re
lation of the parties as a motive for the com
mission of the crime: State v. Grafton, 89-109. 

Threats made by defendant, after the com
mencement of the prosecution, against the 
parties engaged therein are admissible in 
evidence as showing the mind, spirit and 
purpose of defendant in his defense and in 
relation to the crime charged: State v. liora-
bacher, 19-154. 

Evidence that defendant charged with the 
crime and the person murdered had had an 
altercation, held competent, as tending to 
show that the parties had not lived together 
agreeably: State v. Moelchen, 53-310. 

In the prosecution of a cfime consisting 
of violence to an individual, it is always com
petent to show previous ill feeling, bad blood 
or threats as tending to show a probable mo
tive for the commission of the crime; and 
threats or ill feeling by defendant toward 
the father of the person injured is competent 
evidence on a criminal charge for injury to 
the child of such father: State v. Fry, 67-
475. And see State v. Periqo, 70-657. 

On a trial for murder, where there are 
circumstances shown which point to defend
ant as the guilty person, evidence of conduct 
explaining the bad state of feeling on the 
part of defendant toward the deceased is ad
missible: State v. Cole, 63-695. 

Conduct of defendant in avert ing suspi
cion by endeavoring to cast it upon another 
does not raise a strong presumption of guilt 
where defendant has not stated untruths re
specting such person or directly charged 
him with the crime: State v. Collins, 20-85. 

Compromise of civil suit is not competent 
evidence in a criminal prosecution for steal
ing property for the value of which defend
ant was sued in such civil action: State v. 
Emerson, 48-172. 

Conduct of prisoner when charged with 
crime: The bodily or mental feelings of the 
prisoner, when material to be proved, may 
be shown by the usual expression of such 
feelings made at the time in question. The 
conduct and language of the prisoner when 
informed of the charges against him may 
therefore be shown: State v. Nash, 7-347,382. 

Declarations of deceased made in the 
presence of defendant are admissible for the 
purpose of showing defendant's conduct and 
behavior, when charged with causing the 
injuries done to the deceased, whether ad
missible as dying declarations or not: State 
». Gillick, 7-287, 309; State v. Nash, 7-347,376; 
State v. Wash, 10-81. 

Declarations of the injured person, not 
competent as dying declarations, are not re
ceivable where they are made in the presence 
of the officer having defendant under arrest, 
but not in the presence of defendant: State v. 
Nash, 10-81. 

Testimony tending to show that the pris
oner, when arrested, was charged with the 
crime and made no answer, is admissible, but 
its value is to be determined by all the cir
cumstances, of which the jury are to be the 
judges: State v. Pratt, 20-267. 

Attempt to escape: Where there is some 
evidence tending to show that defendant, 
after the commission of an offense, attempted 
to escape, the jury may be instructed that 
such attempt, if "made, is a circumstance 
prima facie indicative of guilt: State v. James, 
45-412. And see State v. Schaffer, 70-371. 
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An instruction that "if it be found that 
the defendant, after he was arrested, escaped 
from custody and secreted himself from law
ful pursuit, or that defendant attempted to 
escape, this raises a strong presumption of 
his guilt ," held erroneous, as stating the rule 
too strongly against defendant. An attempt 
to escape does not raise a strong presumption 
of guilt, but is a prima facie indication of 
guilt: State v. Arthur, 23-430. 

Evidence of the good conduct of one under 
confinement for an offense, as tending to 
show him an honest man, is not admissible 
either to prove his good character or his in
nocence: State v. Hart, 29-268. 

While an attempt of defendant to escape 
from jail while awaiting trial is admissible 
against him, it is improper to admit evidence 
of an effort on the part of the persons in such 
jail to escape, unless it is shown that defend
ant participated therein: State v. Ruby, 61-86. 

The fact that a person leaves a jail through 
a hole made therein by some one is sufficient 
evidence of escape, and may be shown, as a 
circumstance indicating guilt, in the prose
cution of the crime for which defendant was 
under arrest: State v. Fitzgerald, 63-268. 

It seems that the fact of defendant's 
flight, after it becomes known to him that 
a crime has been committed, is admis
sible in evidence of the commission of the 
act by him only in criminal cases, and not 
in civil actions for damages: Hopkins v. 
Mathias, 66-333. 

There is no distinction between an actual 
escape and an attempt to escape, as tending 
to show consciousness of guilt. The latter 
is equally admissible with the former as 
against the accused: State v. Stevens, 67-557. 

Where evidence was introduced of flight 
by defendant after his arrest and the for
feiture of his bail, held, that it was not 
proper in rebuttal to show that threats were 
made of lynching ' him, and that the fact 
of such threats was communicated to him, 
where it did not appear that the flight was 
soon enough after the threats and communi
cation to afford any indication that he was 
scared by the threats into flight: State v. 
McDevitt, 69-549. 

Intent inferred from acts: Men are pre
sumed to intend all the natural and proba
ble consequences of''their own deliberate 
acts: Stale v. Jones, 70-505. 

Where the criminality of an act depends 
upon the intent with which it was commit
ted, it is not necessary that the intent be 
established by distinct and positive proof, 
but it is sufficient if it can reasonably be in
ferred from the facts; and it is not necessary 
that, when such iutent is sought to be estab
lished by circumstantial evidence, the proof 
be so far conclusive that it is inconsistent 
with any other rational conclusion: State v. 
Maxwell. 42-208. 

The intent with which an act is done is 
seldom, if ever, capable of direct and posi
tive proof, but is to be arrived at by such 
just and reasonable deductions or inferences 
from the acts and facts proved as the guarded 
judgment of a candid and cautious man 
would ordinarily draw therefrom. The law 
warrants the presumption or inference that 

a person intends the results or consequences 
which ordinarily follow from an act which he 
intentionally commits: State v. Gilletl, 56-459. 

While the general presumption is that 
the person intends the result of his acts, there 
is no presumption that a man always intends 
to do the very thing he does do. Therefore, 
in a prosecution for an assault with intent to 
commit murder, held, that it would not be 
presumed that the injury thus inflicted was 
the injury intended: State v. Postal, 83-460. 

Detective: The motives and inducements 
under which a detective acts may be shown 
for the purpose of affecting his credibility: 
State v. Carroll, 85-1. 

The court should not direct the jury to 
disregard the uncorroborated evidence of » 
detective. His credibility should be sub
jected to the same tests as those applied in 
case of any other witness: Dickinson v. Bent-
ley, 80^82. 

Malice presumed: Malice is presumed 
from the commission of an act wrongful in 
itself and without just cause or excuse: Stat» 
v. Decklotts, 19-447. 

Malice may, as at common law, be implied 
in case of homicide from any act unlawful 
and dangerous in its nature, unjustifiably 
committed. Therefore,/icM,that death caused 
in an unlawful attempt to procure an abor
tion was murder in the second degree: Stat* 
v. Moore, 25-128. 

There is no clearer rule of evidence than 
that malice may be inferred from the acts of 
a party: State v. Linde, 54-139. 

Persons conspiring to do an unlawful act 
which is a trespass only will be guilty of 
murder only when death results in the prose
cution of the design; but if the unlawful act 
be a felony, or more than a trespass, death 
resulting will be murder, although it hap
pened outside the original design: State v. 
Shelledy, 8-477, 505. 

When a man assaults another or uses 
upon another a deadly weapon in such a 
manner that the natural, ordinary and prob
able result of the use of such weapon in such. 
manner would be to take life, the law pre
sumes that such person so assaulting intends 
to take life: State v. Sullivan, 51-142; State o. 
Hockett, 70-442. And malice will be inferred 
from the deliberate, violent use of a deadly 
weapon: /State v. Zeibart, 40-169. 

Further as to malice aforethought, etc., 
see notes to \\ 4727, 4729. 

Previous declarations: Evidence of state
ments made by defendant before the commis
sion of the alleged murderous assault for 
which he was put on trial, as to his intention 
to go to the place where the assault was after
wards committed and his object in going 
there, held admissible: State v. Driscoll, 44-65. 

Other unlawful purpose: Evidence tend
ing to show that defendant went to the place 
of the commission of the crime with an un
lawful purpose not connected with the crime 
committed is not admissible: Ibid. 

Subsequent acts or declarations: The 
guilty intent of a party may be shown by his 
acts, conduct and declarations, not only be
fore or at the time of, but also after, the 
commission of the criminal act: State v. Lewis, 
45-20. 
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Evidence of distinct crime to show in
tent: While it is generally true that a person 
cannot be convicted of a particular crime 
with which he is charged by proof of another 
crime, yet where proof of intent to commit 
one crime is necessary as an element of an
other crime, the commission of the first may 
be shown to prove the intent: State v. Golden, 
49-48. 

Therefore, held, that in a prosecution for 
burglary, proof of larceny committed after 
the breaking and entering was admissible to 
show the intent with which the breaking 
and entering were done: Ibid. 

Where an indictment for nuisance in ob
structing a highway charges the offense as 
committed on a particular day, evidence of 
such obstruction on other days is admissible; 
the only relief defendant is entitled to in 
such case, if any, being to have the prosecu
tion required to elect on motion on which act 
they will claim a conviction: State v. Chi
cago, M. & St. P. R. Co., 77-442. 

While the general rule is that evidence 
of a distinct, substantive offense cannot be 
admitted in proof of another offense, this rule 
is subject to the exception that whatever 
serves to establish the scienter, or quo animo, 
or a motive for the commission of the crime 
charged may be shown: Stale v. Kline, 54-
183. And see State v. Schaffer, 70-371. 

Therefore, held, that it was proper on a 
trial for assault with intent to commit mur
der by shooting, where the evidence tending 
to connect defendant with the crime was 
wholly circumstantial, to permit the prose
cutrix to testify that defendant had seduced 
her and she was pregnant by him: State ». 
Kline, 54-183. 

In a prosecution for cheating by false pre
tenses, evidence of other similar transactions 
is admissible to show knowledge, intention 
and bad faith of defendant: State v. Brady, 
69 N. W., 290. 

Where it appeared that defendant and 
another had agreed to rob whomever they 
should meet, and to accomplish their purpose 
by taking life if necessary, and in pursuance 
of such plan they had robbed others before 
attempting to commit the robbery resulting 
in death, for which they are on trial, the 
other acts of robbery may be shown: State v. 
Lee, 91-499. 

While evidence of distinct and separate 
offenses is not admissible in general, it may 
be admissible to show guilty intent, and in 
such case it is no ground of objection that it 
also shows a distinct crime; so held in case of 
indecent exposure: State v. Slice, 88-27. 

On a trial of defendant for an assault with 
intent to commit rape, evidence of previous 
assaults of like character on prosecutrix is 
admissible to show the intent. But evidence 
of like assaults on other persons having no 
connection with the one charged, and occur
ring long previous, are not admissible: Siafe 
e. Walters, 45-389. 

Where two persons were jointly indicted 
for larceny, and there was evidence that the 

SEC. 5484. Who competent—defendant as witness. Defendants in 
all criminal proceedings shall be competent witnesses in their own behalf, 
but cannot be called as witnesses by the state; and should a defendant 

one was keeper and the other an inmate of a 
house of ill fame, held, that it was improper 
to charge the jury that they might consider 
the habits of the parties defendant at the 
time, whether they were living together, 
acting together, or together were engaged 
in a common purpose to commit the crime, 
there being no evidence but their mutual re
lationship to indicate concert of action: Slate 
v. Graham, 62-108. 

Where two or more acts are embodied in 
the same transaction, each constituting an 
assault, and together constituting but one 
assault, all may properly be shown to estab
lish the animus of defendant, although one 
act alone would constitute the crime: State 
v. Montgomery, 65-483. 

Evidence of a distinct crime is admissible 
where it tends to connect defendant with the 
commission of the crime charged. There
fore, in a prosecution for burglary in break
ing and entering a dwelling with intent to 
commit assault and battery, held, that evi
dence that defendant knew that the occupant 
had a large sum of money was admissible as 
tending to show that it was defendant who 
broke and entered: State v. Kep'per, 65-745. 

In a prosecution for adultery other acts 
of adultery between the same parties prior 
to the statutory period of limitation, or out
side of the jurisdiction of the court, are ad
missible in evidence as showing the disposi
tion of the parties, and may be taken, in 
connection with evidence of opportunity ex
isting within the jurisdiction and within the 
statutory period, as evidence of the commis
sion of the crime: State v. Briggs, 68-416. 

In a prosecution for incest evidence of 
similar acts between the parties not contem
plated by the charge may be shown: State v. 
Hurd, 70 N.W., 613. 

In a presecution for forgery or uttering 
forged paper other acts of the same character 
may be shown to show guilty knowledge; 
but it is doubtful whether the other paper 
as to which evidence is introduced must not 
be of the same character and manufacture, 
and precisely similar to that forged or ut
tered upon which the charge is based: State 
v. Saunders, 68-370. 

But in order that knowledge may be in
ferred from other transactions it must appear 
that in such other transactions a crime was 
committed: Ibid. 

In such cases the other forged instru
ment, with reference to which testimony is 
given, must be introduced in evidence or its 
absence accounted for: Ibid.; State v. Bi-eck-
enridye, 67-204. 

Right to be confronted with witnesses: 
See Const., art. I, \ 10, and notes. 

In general as to the rules of evidence, see 
§ 4601 et seq. 

As to confessions of the defendant, see \ 
5491 and notes. 

As to reasonable doubt, burden of proof, 
evidence of good character, and circumstan
tial evidence, see notes to \ 5376. 
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not elect to become a witness, that fact shall not have any weight against 
him on the trial, nor shall the attorney or attorneys for the state during the 
trial refer to the fact that the defendant did not testify in his own behalf; 
and should they do so, such attorney or attorneys will be guilty of a misde
meanor, and defendant shall for that cause alone be entitled to a 'new trial 
[17 G. A., ch. 168, § 1; C.73, § 363«; R., § 3978; C.'51, § 2388.] 

Defendant as a witness: Before the 
change of \ 3636 of Code of '73, defendant in a 
criminal prosecution was not a competent 
witness in his own behalf: State v. Laffer, 38-
422; State v. Bixby, 39-465; Slate v. Giglier, 23-
318. 

He might testify in his own behalf in a 
preliminary examination: State v. Laffer, 38-
422. 

But he was not a competent witness for 
himself on a trial on an information for secu
rity to keep the peace (? 5115): State v. Dur-
rington, 47-518. 

Credibility: It is not error to instruct the 
jury that they may consider defendant's in
terest in the result of the action as affecting 
his credibility as a witness: State v. Mœlcken, 
53-310: State v. Sterrett, 71-386. 

Competency: The rules relating to the 
pertinency of testimony given by other wit
nesses are applicable when the prisoner tes
tifies in his own behalf; and the fact that the 
evidence against him is strong and his story 
improbable cannot have any bearing upon 
the admissibility of the proposed testimony: 
State v. Kelly, 57-644. 

Kay testify as to knowledge: There
fore, where defendant's guilt depends upon 
his knowledge of a fact, he should be per
mitted to testify upon his knowledge of the 
subject: Ibid. 

Comment by prosecuting attorney: Any 
reference by the attorney for the state to the 
fact that defendant has not become a witness 
in his own behalf is misconduct sufficient to 
entitle defendant to a new trial: State v. 
Graham, 62-108. 

But where the evidence as to whether the 
prosecuting attorney made such reference in 
his argument or not is conflicting, the su
preme court will abide by the action of the 
lower court in reference thereto: State v. 
Maynes, 61-119. 

In a particular case, held, that the fact of 
an improper reference by the prosecuting 
attorney to the failure of defendant to become 
a witness was not sufficiently shown to re
quire a reversal : Síciíe v. Black, 59-390. 

Where defendant makes himself a wit
ness and testifies as to a part only of his 
defense, it is not improper for the county 
attorney to refer to defendant's omission to 
testify as to other material facts within his 
knowledge: State v. Tatman, 59-471. 

It is clearly implied that the attention 
of either the court or the jury shall not be 
called to the fact that defendant has failed 
to testify in his own behalf; and where in 
arguing to the court, in the presence of the 
jury, a question as to an objection to the 
evidence, that fact was referred to, held, that 
there was ground for a new trial: State v. 
liyan, 70-154. 

The provisions of the statute are absolute 
that in case of its violation a new trial shall 
be granted: State v. Baldoser, 88-55. 

Reference by the prosecuting attorney to 
the fact that the defendant may be a witness, 
made before the time when defendant may 
be called as a witness, is in violation of the 
statute equally with a reference to the fact 
after defendant has an opportunity to be 
called: Ibid. 

The penalty provided for improper allu
sion to the failure of the defendant to be a 
witness is the gi-anting of a new trial, and 
unless a new trial is moved for in the lower 
court and refused, complaint cannot be made: 
Grier v. Johnson, 88-99. 

Where it was claimed that the county 
attorney had referred to the fact that the 
defendant had not been introduced as a wit
ness in his own behalf in violation of this sec
tion, but the record failed to show that fact, 
held, that as the court below refused a new 
trial upon that ground, it would be presumed 
there was no such misconduct: Síaíe v. Witil-
mer, 77-558. 

The statement of the proposition, that if 
defendant or his attorney knew who was the 
guilty party to the alteration of a record, 
with which defendant was charged, he 
should prove it, lield not to be a reference to 
the failure of the defendant to testify as a 
witness: State v. Kidd, 89-54. 

Where defendant did not testify, and the 
prosecuting attorney referred to the fact 
that there had been no evidence on the par
ticular point in favor of defendant, held, that 
such remark did not refer to the failure of 
defendant to testify such as to require & new 
trial: State v. Seeley, 92-488. 

Instructions: The fact that the judge 
gives no instructions to the jury in regard to 
the failure of the defendant to testify will 
not constitute error where he has not been 
requested to so charge, and the matter has 
not been alluded to in any way during the 
course of the trial: State v. Stevens, 67-557. 

It is not error for the court to instruct the 
jury with reference to the fact that defend
ant has the right to testify in his own behalf, 
and that a failure to testify should not be 
construed against him. Such an instruction 
is in the interest of defendant, and cannot 
be deemed to have been prejudicial to him. 
State v. Weems, 65 N.W., 387. 

Impeachment: When defendant in a crim
inal case offers himself as a witness, he may 
be impeached or contradicted in the same 
manner as other witnesses are, as provided 
by \ 4614. His testimony is to be tested by 
the rules which are applicable to witnesses 
generally, and any fact or circumstance 
which might lawfully be shown for the pur
pose of affecting the credibility of other wit
nesses may be shown for the same purpose 
as to his testimony. Witnesses may there
fore be introduced to testify that his reputa
tion for truth and veracity is bad, and it is 
not necessary that the names of such wit
nesses shall have been indorsed on the in-
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•dtc&ment and minutes of their evidence re
turned by the grand jury, or notice given of 
the intention to introduce such witnesses: 
State v. Teeter, 69-717. 

Where one of two co-defendants on trial 

jointly is introduced by his co-defendant as 
a witness, evidence of his bad moral charac
ter may be introduced to impeach his credi
bility in the same manner as in the case of 
any other witness: State v. Hardin, 46-623. 

SEC. 5486. Cross-examination of defendant. When the defendant 
testifies in his own behalf, he shall be subject to cross-examination as an 
ordinary witness, but the state shall be strictly confined therein to the mat
ters testified to in the examination in chief. [C'73, § 4238.] 

The rules governing the cross-examina- in answer to such questions: State v. lied, 53-
tion of defendant when testifying in his own 
behalf are the same as those applicable to 
the cross-examination of other witnesses, 
and questions may be asked for the purpose 
of laying a foundation for impeaching his 
evidence by contradicting statements made 

69. And see State v. Johnson, 72-393. 
The rule permitting a witness to be ques

tioned on cross-examination to show crimes 
committed by him in order to impeach him 
applies to persons charged with crime when 
they appear themselves as witnesses: State v. 
O'Brien, 81-93. 

SEC. 6486. In prosecutions against railway for obstructing high
way. In a prosecution against a railway company for obstructing a high
way or any private way, proof that any such way is in an unsafe condition, or 
that it is inconvenient for travel at the place of its intersection with such 
railway, shall be presumptive evidence that such company has obstructed 
such way. [C. 73, § 4557.] 

SEC. 5487. Rape. Proof of actual penetration into the body is sufficient 
to sustain an indictment for rape. [C.73, § 4558; R.( § 4101; C'51, § 2997.] 

In a prosecution for rape it is not neces
sary that actual penetration be shown by 
the testimony of the prosecutrix herself. But 
the jury may say whether, from all circum-

SEC. 5488. Corroboration in rape, seduction, etc. The defendant 
in a prosecution for rape, or assault with intent to commit rape, or enticing 
or taking away an unmarried female of previously chaste character for the 
purpose of prostitution, or aiding or assisting therein, or seducing and 
debauching any unmarried woman of previously chaste character, cannot 
be convicted upon the testimony of the person injured, unless she be 
corroborated by other evidence tending to connect the defendant with the 
commission of the offense. [25 G. A., ch. 100; 0.73, § 4560; R., § 4103; C. 
'51, § 2999.] 

stances, the requisite facts are shown to 
establish the commission of the crime: State 
v. Tan; 28-397. 

Corroborating1 evidence; nature of: The 
corroborating evidence must tend to connect 
defendant with the commission of the crime: 
S<«ie ». Willis, 9-582; Upton o. State, 5-405; State 
t. Tidley, 18-88; State v. Clemens, 38-257. And 
see notes to preceding section. 

I n cases of rape: In a prosecution for 
rape the fact that the crime has been com
mitted by some one may be established by 
the testimony of the injured party alone; but 
to ascertain the guilty party it is necessary 
that the testimony of the injured party be 
corroborated by other evidence tending to 
connect defendant with the crime: State v. 
McLaughlin, 44-82. 

The sufficiency of the corroborating evi
dence in a prosecution for rape is properly a 
question for the jury: Ibid. 

Mere proof of opportunity is not sufficient 
corroboration: State v. Chapman, 88-254. 

It is enough that the corroborating evi
dence tends to strengthen and corroborate 
the prosecutrix in connecting the defendant 
with the commission of the offense: State v. 
French, 65N.W., 156. 

Evidence that prosecutrix was bruised, 
etc., and made complaint, would not tend to 

connect defendant with the commission of 
the offense, and therefore should not be con
sidered as tending to corroborate the testi
mony of prosecutrix: State v. Stowell, 60-535. 

The fact of complaint made may be con
sidered as corroborating evidence: State v. 
Cook, 92-483. 

The corroboration in prosecutions for 
rape in particular circumstances, held suffi
cient: State v. Comstock, 46-265: State v. Mitch
ell, 68-116. And see State v. Warner, 25-200. 

It is only the connection of the accused 
with the offense that requires corrobora
tion; and where the fact of the sexual inter
course is established by defendant's admis
sions, the evidence of the prosecutrix in ad
dition to such admissions may be sufficient: 
State v. Cassidy. 85-145. 

This section has no application to a prose
cution for adultery: State v. Henderson, 84-
161. 

The corroboration required by this sec
tion, in prosecutions for rape, is not required 
in case of assault with intent to commit rape: 
State v. Hatfield, 75-592; Rogers v. Winch, 70-
546; State c. Grossheim, 79-76; State v. Cook; 92-
483. (These decisions were made under the 
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Code of '73, but the language of the section 
in this respect is changed in the present 
code.) 

The corroborating evidence required by 
this section is not required in a prosecution 
for forcible defilement: ¡State v. Montgomery, 
79-737. But see now \ 4757. 

An instruction in a particular case as to 
the requirement in regard to corroborating 
evidence, held not erroneous as directing the 
jury that ' the corroborating facts and cir
cumstances were proved: State v. Standley, 
76-215. 

I n cases of seduction: The corroborating 
evidence should not be confined to the act of 
illicit intercourse alone, but facts showing 
intimacy, opportunity and inducement may 
be shown for that purpose: Andre v. State, 
5-389. 

Under this section, proof of courtship 
and attendant circumstances may amount to 
sufficient corroboration: State v. Wells, 48-
«71; State v. Curran, 51-112; Stevenson v. Bel
knap, 6-97, 103. 

I t is not necessary that there be specific 
corroboration as to the employment of se
ductive arts or as to the act. The fact that 
the parties kept company together and acted 
as lovers usually do, and other circumstances, 
may be sufficient corroboration: State v. Mc-
Clintic, 73-663. 

But the mere proof of acquaintance and 
opportunity are not sufficient corroboration 
of the charge of seduction. The corroborat
ing evidence must be such as to connect de
fendant with the commission of the offense: 
State v. Painter, 50-317; State v. Smith, 54-
743; State v. Araah, 55-258. 

Evidence other than that of prosecutrix 
that the parties were suitors constitutes a 
sufficient corroboration: State v. Baldoser, 
88-55. 

That the crime charged was in fact com
mitted may be shown by the testimony of 
the prosecutrix alone; the corroborating 
testimony must be such as tends to connect 
defendant with the commission of it: State 
v. Lauderbeck, 65 N.W., 158. 

While the fact that defendant visited 
prosecuting witness as a suitor may be shown 
by way of corroboration, evidence that pros
ecutrix was, at the same time, receiving at
tentions from others is admissible as tending 
to lessen if not destroy the effect of such cor
roboration: State v. Brown, 86-121. 

In an action for seduction, certain letters 
written by defendant to the prosecutrix, in 
connection with other facts showing intimacy 
between the parties, held to be properly ad
mitted as corroborating evidence: State v. 
Bell, 79-117. 

Certain evidence as to conduct of defend
ant, held to be sufficient corroboration of his 
connection with the commission of the crime 
charged: State v. Watson, 81-380. 

Evidence in a prosecution for seduction 
that defendant visited prosecutrix as a suitor 
is sufficiently corroborative of her evidence 
to connect defendant with the offense: State 
v. Onagy, 84-177. 

The fact that defendant was the suitor of 
prosecutrix for marriage, proven otherwise 
than by her own testimony, tends to corrob

orate her testimony that the seduction was 
effected by defendant, and therefore tends 
to connect him with the offense, within the 
requirements of this section: /Stoic v. Smith, 
84-522. -

Testimony by prosecutrix in an action 
for seduction that defendant on being in
formed by her that she was pregnant ad
vised her to procure an abortion, lield not to 
constitute sufficient corroborating evidence 
within the requirements of this section, as 
it depended upon the testimony of prose
cutrix alone: State v. Enke, 85-35. 

Testimony by a prosecutrix of her having 
made preparations for marriage with defend
ant in pursuance of agreement existing be
fore the seduction does not tend to furnish 
the corroboration necessary under this sec
tion: State v. Lenihan, 88-670. 

Evidence of such relations and acquaint
ance between the parties as would naturally 
result from the fact of their being members 
of the same f amily,7ie«î not sufficient evidence 
in corroboration: State v. Richards, 72-17. 

The corroboration in prosecutions for se
duction, heA sufficient in particular cases: 
/State v. Shean, 32-88; /State v. Heatherton, 60-
175; State v. Fitzgerald, 63-268. 

Circumstances in a particular case, held 
to furnish sufficient corroboration: /State v. 
Knutson, 91-549. 

I t is erroneous in a prosecution for se
duction to admit a child, claimed to be the 
result of such seduction, to be shown to the 
jury and instruct them that they may con
sider a resemblance between the child and 
the defendant as evidence in corroboration 
of the testimony of the prosecutrix (explain
ing Stumm v. Hummell, 39-478): /State v. Dan-
forth, 48-43. 

But this rule is not applicable in case of 
a child two years old; and held, in a bastardy 
case, that a child of that age might be shown 
to the jury, and its family resemblance, if 
any, to defendant considered by them as 
tending to prove that defendant was its 
father: /State v. Smith, 54-104. 

A fact testified to by the prosecutrix alone 
cannot be considered as sufficient corrobora
tion of her other testimony: /State v. Kings-
ley, 39-439. 

The court is to determine whether evi
dence is corroborative, that is, whether it is 
competent, and the jury is to pass upon the 
credibility of the corroborating witnesses 
and the weight of their testimony. Instruc
tion to the effect that the jury were to de
termine whether the testimony of the prose
cutrix was sufficiently corroborated, etc., 
held correct: State v. Bell, 49-440. 

It is a question for the court to determine 
whether, in a prosecution for incest, and in 
like cases, there is any corroborating evi
dence. But it is for the jury to weigh and 
determine the effect of such evidence and 
its sufficiency: State v. Miller, 65-60. 

Without determining whether the pro
visions of this section apply to prosecutions 
for incest or not, in a particular case, held, 
that it was for the jury to determine the 
sufficiency of the evidence introduced as 
corroborating: State v. Moore, 81-578; But see 
/State v. Chambers, 87-1. 
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The rule requiring corroboration of the 
testimony of the injured party, under this 
section, is not applicable in bastardy pro
ceedings to charge the putative father with 

the support of the child: State v. McGlothlen, 
56-544. 

See, further, as to corroboration in cases 
of seduction, g 4762 and notes. 

SEC. 6489. Corroboration of accomplice. A conviction cannot 
be had upon the testimony of an accomplice, unless corroborated by other 
evidence which shall tend to connect the defendant with the commission of 
the offense; and the corroboration is not sufficient if it merely show the 
commission of the offense or the circumstances thereof. fC. 73, § 4559; R., 
§ 4102; 0.'51, §2998.] 

Who deemed accomplice: A detective 
who enters into an arrangement for the com
mission of a crime with the intention, from 
the beginning, of acting as a detective to fer
ret out and expose it, and who acts through
out with that motive, is not an accomplice: 
State v. McKean, 36-343. 

One who receives stolen goods is not an 
accomplice in the crime of burglary com
mitted at the time the goods are stolen: State 
v. Hayden, 45-11. 

Where it appeared that a person who was 
guilty of breaking into and setting fire to a 
jail had notified another to be present, and 
such other person was near by and saw de
fendant enter the jail, but gave no assistance 
or advice, and did not know that the jail had 
been set on fire when he left, held, that he 
was not sufficiently an accomplice to render 
it necessary that his evidence be corrobor
ated to warrant a conviction: State v. Reader, 
60-527. 

In a case of adultery the female may or 
may not be an accomplice. If consenting to 
the act, she too is guilty of adultery, and she 
is an accomplice; but if the act was against 
her will, she is free from guilt, and her evi
dence does not require corroboration under 
this section: State v. Henderson, 84-161. 

In a prosecution for adultery it appeared 
that defendant and another man occupied 
two connecting rooms with women not their 
wives during the night, held, that the one so 
charged in the indictment was not an accom
plice with the defendant so as to make neces
sary corroboration of his evidence: State v. 
Man, 90-534. 

The woman upon whom an abortion is at
tempted with her consent is not an accom
plice in the crime, whose testimony must be 
corroborated: State v. Smiih, 68 N. W., 428. 

The crime of incest is committed where 
the prohibited degrees of relationship exist 
between the parties having sexual connection, 
and it is immaterial whether or not the fe
male consents. Even though the connection 
is by force and without her consent so as to 
constitute a rape, it will be also the crime of 
incest so far as the male is concerned; there
fore the female in the crime of incest is not 
necessarily a consenting party, and is not 
necessarily an accomplice in such sense as to 
require corroboration of her testimony: State 
v. Chambers, 87-1. 

Parties do not become accomplices of a 
criminal by joining with him in the plan and 
assisting in its execution for the purpose of 
securing evidence against him by entrap
ping him before the commission of the crime 
which he intends to perpetrate: State v. 
Brownlee, 84-473. 

Testimony of accomplice: An accomplice 
is a competent witness for the prosecution: 
State v. Hudson, 50-157. 

It is not a ground for rejecting the testi
mony of an accomplice that it has not been 
shown that he is less guilty than the defend
ant, or that no order of the court has been 
made that he should be received as a witness. 
(Overruling Bay v. State, 1G. Gr., 316): Ibid. 

The order of the introduction of testimo
ny being in the discretion of the prosecution 
under the approval of the court, it is not nec
essary that evidence connecting defendant 
with the crime shall be introduced before 
the testimony of the accomplice is received: 
Ibid. 

Acts and declarations of co-conspirators 
or accomplices: The acts and declarations of 
one of two or more persons charged with a 
conspiracy in the commission of a crime are 
not admissible as against the others unless a 
foundation is first laid sufficient, in the opin
ion of the court, to establish prima facie the 
fact of conspiracy, or proper to be laid before 
the jury to establish such fact: State v. Nash, 
7-347, 384. 

Admissions of a co-conspirator made after 
the common enterprise is at an end are not 
admissible: State v. Arnold, 48-566. 

Acts and declarations of an accomplice 
while engaged with defendant in furthering, 
aiding or abetting a common design are re
ceivable in evidence against him: State v. 
Hudson, 50-157. 

Where two defendants were jointly in
dicted for horse stealing, held that, upon the 
trial of one, the state could prove that tho 
other person conducted a witness to the 
horses, for the purpose of showing when and 
how the horses were found, without first 
showing the existence of a joint purpose or 
conspiracy: State v. Bowers, 17-46. 

Where several defendants were jointly 
indicted for murder, held, that it was error 
to admit, against one of them, declarations of 
co-defendants made after the commission of 
the crime: State v. WestfaU, 49-328; State v. 
Smith, 54-656. 

Upon the trial of one of several co-defend
ants jointly indicted for burglary, held, that 
acts and conversations of the other defend
ants tending to establish familiar relations 
and association of all the parties, and that 
they were in company at about the time of 
the commission of the crime, were admissible 
for the purpose of connecting defendant with 
the commission of the crime: State v. Stevens, 
67-557. 

See also notes to I 5483. 
Corroboration of evidence of accomplice: 

In case of a prosecution for concealing stolen 
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property, the corroboration required of the 
evidence of an accomplice must go not 
merely to the fact of concealment, but also 
to the fact that the property was stolen: Up
ton v. State, 5-466. 

The corroborating evidence must tend to 
connect defendant with the commission of 
the crime: Upton v. State, 5-465; State v. Tulr 
ley, 18-88; Stale v. Clemens, 38-257. 

Corroborating evidence is not sufficient 
which merely shows the commission of the 
offense and the circumstances thereof with
out connecting defendant therewith. There
fore, held, that the mere proof that defend
ant was seen drunk in company with a bur
glar, at or near the time and place when 
and where the burglary was committed, was 
not sufficient corroborating evidence to war
rant his conviction: State v. Willis, 9-582. 

The corroboration need not be by the tes
timony of one credible witness; it may be 
circumstantial: State v. Stanley, 48-2^1. 

The corroboration need not be founded 
upon facts directly connecting defendant 
with the offense. It may be founded upon 
circumstantial evidence: State v. Miller, 65-60. 

Declarations of an accomplice may be 
proven tending to corroborate his testimony, 
although as independent evidence they 
would not be admissible against the princi
pal defendant: State v. Thompson, 87-670. 

Where the testimony of an accomplice is 
corroborated by other witnesses in any ma
terial point it is sufficient to convict: State v. 
Schlagel, 19-169. 

I t is not necessary that the accomplice be 
corroborated in every material fact to which 
he testifies: State v. Feauerhaken, 65 N. W., 
299; State v. Hall, 66 N. W., 725. 

But evidence tending to show that any of 
such facts are true is corroboration, and the 
jury is to judge of the weight of such cor
roborative evidence: State v. Hall, 66 N.W., 
725. 

I t is not necessary that the accomplice 
be corroborated in every material fact. If 
the jury are satisfied that he speaks the 
truth in some material part of his testimony, 
in which he is confirmed by unimpeachable 
evidence, this may be ground for them to 
believe that he also speaks the truth in 
other parts as to which there may be no 
corroboration: State v. AUen, 57^31; State v. 
Hennessy, 55-299. 

I t is not necessary that the accomplice be 
corroborated as to the commission of the 
crime if he is corroborated in the material 
facts as to the preparation for its commis
sion, etc. : State v. Hennessy, 55-299. 

SEC. 6490. Conspiracy—overt act. Upon a trial for conspiracy, a 
defendant cannot be convicted unless one or more overt acts alleged in the 
indictment are proved, when required by law to constitute the offense, but 
other overt acts not alleged in the indictment may be given in evidence. 
[C.73, § 4425; R., § 4790; C'51, § 2996.] 

As to what evidence of conspiracy is a co-conspirator admissible, see notes to pre-
necessary to make acts and declarations of ceding section and to \ 5483. 

SEC. 5491. Confession of defendant. The confession of the defend
ant, unless made in open court, will not warrant a conviction, .unless accom
panied with other proof that the offense was committed. [C'73, § 2427; R., 
§ 4806.] 

Whether in a particular case there is any 
corroborating evidence is a question for the 
court to determine, but it is for the jury to 
weigh such evidence and its sufficiency: State 
v. Miller, 65-60; State v. Dietz, 67-220. 

I t is the province of the jury to determine 
whether the corroboration is sufficient: State 
v. Allen, 57-431. 

In a particular case, held, that there was 
evidence which might properly be consid
ered by the jury as corroborating the testi
mony of an accomplice and tending to con
nect defendant with the commission of the 
offense, the sufficiency of such evidence be
ing for the jury: State v. Van Winkle, 80-15. 

The fact that witnesses who might have 
been called to contradict the accomplice, if 
his testimony were false, were not called, 
should not be considered as corroborating 
such testimony: State v. Hull, 26-292. 

Apparently without reference to any stat
utory provision, held, that the testimony of 
one accomplice would not constitute a suffi
cient corroboration of that of another to war
rant conviction without other evidence: 
Johnson v. State, 4 G. Gr., 65. 

In a prosecution for having counterfeit 
coin in possession with intent to pass, held, 
that the testimony of ah accomplice' as to 
such possession and intent was not suffi
ciently corroborated by evidence as to former 
acts of passing counterfeit money: State v. 
Pepper, 11-347. 

Evidence that the parties were seen to
gether in the vicinity of the crime at the 
time it was committed, held sufficient with 
other facts to constitute the necessary cor
roboration of the testimony of an accomplice: 
State v. Russell, 90-493. 

The fact that the defendant and a person 
who has been convicted of crime were seen 
conversing together four or five hours be
fore the commission of the crime, held not 
sufficient corroboration of the testimony of 
such accomplice to warrant defendant's con
viction: State v. Mikesell, 70-176. 

In particular cases, held, that the testi
mony of an accomplice was not sufficiently 
corroborated to warrant conviction thereon: 
State v. Graff, 47-384; State v. Moran, 34-453. 

The evidence in particular cases held suf
ficiently corroborative of the testimony of an 
accomplice to sustain a conviction: State v. 
Thornton, 26-79; State v. Wart, 51-587; State v. 
Dietz, 67-220. 

As to corroboration necessary in cases of 
rape, seduction, and the like, see preceding 
section and notes. 
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What constitutes confession: The term 
" confession " as here used does not include 
admissions or declarations by the defendant: 
Stale v. Schaunhurst, 34-547. 

The mere statement of a defendant ac
cused of forgery that he wrote the name al
leged to be forged is not sufficient to con
stitute a confession. To have such effect the 
admission must be that the writing was with 
fraudulent intent: State v. KnowUs, 48-598. 

In a prosecution for murder, held, that cer
tain admissions of defendant that he was 
with deceased at or near the time and place 
of the commission of the crime were receiv
able in evidence, but that it was erroneous 
to consider them as confessions of guilt, and 
to instruct the jury on that basis: State v. 
Glynden, 51-463. 

A confession of guilt is an admission of 
the criminal act itself, not an admission of 
the facts or circumstances from which guilt 
may be inferred. Statements of facts tend
ing to show defendant's guilt are not to be 
treated as confessions: State v. Red, 63-69. 

The admission of a person suspected of a 
crime that he has lied in relation to the mat
ter is not a confession of guilt, but a circum
stance against him, which may be shown in 
evidence: State v. Feltes, 51-495. 

It is error to instruct the jury with refer
ence to statements of defendant on the theo
ry that they constitute confessions, when 
they are not admissions or acknowledgments 
of agency or participation in the commission 
of the crime, although they are such as, in 
connection with other facts and circum
stances, warrant a conviction of guilt: State 
v. Jones, 33-9. 

Voluntary confessions: Evidence of a 
confession should be examined with care, but 
when it is clearly established, whether made 
in the presence of the prosecutor or his 
friends, or to one person alone, if made vol
untarily, it is entitled to the highest credit 
and greatest weight as evidence: State v. 
Brown, 48-382. 

In order to exclude a confession as invol
untary there must be some promise made or 
inducement held out, or injury threatened, 
otherwise it may be received in evidence: 
State v. Fortner, 43-494. 

Pacts considered and held not to show that 
the confession in question was made under 
such threats as to invalidate it: State v. Os-
trander, 18-435. 

Where an officer testified to conversations 
of defendant while in his custody, held, that 
it was not error to refuse evidence to the ef
fect that defendant was ironed and harshly 
treated, it not being claimed that the treat
ment influenced the conversation: State v. 
Sullivan, 51-142. 

Admissions which were freely and volun
tarily made by the defendant to the officer 
having him in custody, and were not influ
enced by hope or fear, may be shown in evi
dence: State v. Sopher, 70-494; State v. Mc
Laughlin, 44-82. 

Voluntary testimony given before the 
grand jury by defendant after being advised 

SEC. 5492.' Witnesses for deft 
action before him, and the clerk of 

that he is under no obligation to testify may 
be proven: State v. Carroll, 85-1. 

Involuntary confessions: Confessions 
drawn from a person by hope or fear are in
admissible as evidence against him, and the 
jury should be directed without qualification 
to disregard them: State v. Fidment, 35-541. 
A confession in order to be admissible must 
be free and voluntary; not extracted by any 
sort of threats, nor obtained by promises, 
however slight; nor by the exertion of any 
improper influence. If a confession has been 
obtained by undue influence, any statement 
afterwards made under the influence of that 
confession cannot be admitted: State v. Cham
bers, 39-179. 

Mental condition at time of making con
fessions: Where defendant had introduced 
evidence as to his condition at the time of 
making certain confessions with reference 
to being intoxicated at that time, which evi
dence it was claimed indicated delirium tre
mens, held, that it was error to exclude the 
opinion of an expert as to the mental condi
tion indicated by the proven facts: State v. 
Feltes, 51-495. 

While it is proper that evidence as to the 
condition of defendant at the time of making 
a confession should go to the jury, he cannot 
insist upon being allowed to introduce such 
evidence before the confession itself is testi
fied to. The time when the jury are made 
acquainted with his condition is immaterial: 
Ibid. 

Question for the court: Whether con
fessions proposed to be introduced in evi
dence against a prisoner were voluntarily 
made, or were extorted through hope or fear 
caused by inducements held out to him, is a 
question to be determined by the court upon 
preliminary evidence: State v. Fidment, 35-
541. 

Corroboration necessary: Under this 
section a confession not made in open court 
will not warrant a conviction unless there is 
other proof that the offense charged has in 
fact been committed: State v. Turner, 19-144, 

Where every other ingredient of a crime 
was established by other evidence, except 
the falsity of certain representations which 
were shown to have been made, and it ap
peared that defendant did not act in accord
ance with such representations, held, that 
voluntary confessions out of court cf such 
falsity were sufficient, without other evidence 
thereof, to warrant conviction: State v. Lewis, 
45-20. 

Under the facts of a particular case, held, 
that the corpus delicti was not proven aside 
from defendant's confessions out of court, and 
the conviction was therefore reversed: State 
v. Dubois, 54-363. 

The evidence in a particular case held to 
be sufficiently corroborative of the confession 
of defendant to warrant a conviction: State 
v. Feltes, 51-495. 

In a civil action, a confession alone will 
not be sufficient proof of the commission oí 
a crime: Georgia v. Kepford, 45-48, 52. 

ndant. A magistrate in a criminal 
court in any criminal action pending 
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therein, shall issue blank subpoenas for witnesses, signed by him, with the 
seal of the court if by the clerk, and deliver as many of them as requested 
to the defendant or his attorney or the attorney for the state. They may 
be served in any part of the state. But witnesses for the defense shall be 
subpoenaed at the expense of the county only upon the order of the court 
or judge thereof before which the case is pending, made upon a satisfactory 
showing that the witnesses are material and necessary for the defense, which 
order may be made at the time of the trial or other disposition of the case, 
and the board of supervisors shall not allow any claims for fees of witnesses 
not thus authorized. Subpoenas for defendant's witnesses shall show 
whether they are summoned on the order of the court. [18 G. A., ch. 207; 
C.73, §§ 3818, 4561-2, 4569; R., §§ 4950-1, 4958; C'51, §§ 3168, 3170.] 

The county is not liable for the fees of de- Held not error to refuse an order for all 
fendant's witnesses in a criminal case before the witnesses asked for defendant upon the 
a justice of the peace unless they have been showing made in a particular case: State v. 
subpoenaed upon order of the justice as thus Benge, 61-658. 
provided: Kennedyy. Delaware County, 59-123. Where witnesses are subpoenaed upon the 

This provision in regard to requiring the order of the court or magistrate before whom 
court to make an order for subpoenaing wit- the cause is to be tried, upon a satisfactory 
nesses for defendant does not affect the right showing that the testimony of the witnesses 
of a witness not subpoenaed to his fees, if he is mate ial, the county becomes liable for 
attends as a witness in the trial of the case, their fees without an order to that effect be-
and his evidence is material for the defense: ing made at or subsequenc to the trial; but 
Jones County v. Linn County, 68-63. the order may be made at the trial or when 

It is not necessary under this provision, in judgment is pronounced: Wheehck v. Madi-
order to authorize a district judge to order son County, 75-147. 
the payment of witness fees to witnesses who Where a witness for defendant, residing 
have attended and testified for defendant in another state, attended the trial without 
without being subpoenaed, that such an order subpoena having been issued for him, held, 
should be made upon a showing or applica- that he was not entitled to mileage, but only 
tion by the accused: Ibid. to fees for his attendance, and that this rule 

An order of the judge can be made when was applicable even as to a witness included 
judgment is finally entered or when such or- in the order of fourt allowing witnesses to 
der is made or action had as disposes of the defendant: State v. Willis, 79-326. 
case: Ibid. 

SEC. 6493. Service. A peace officer must serve without delay within 
his county, city or town any subpoena issued in a criminal action, delivered 
to him for service, and make written return thereof, stating the time, place 
and manner of service, but a subpoena may be served by any other adult 
person. Service thereof is made by delivering a copy and showing the 
original to the witness. [C. 73, §§ 4563-4; R., §§ 4952-3; C'51, §§ 3171-2.] 

SEC. 5494. Breaking in. If a witness conceal himself to avoid the 
service of a subpoena, the officer may break open doors or windows for the 
purpose of making service. [C. 73, § 4565; R., § 4954; C'51, § 3176.] 

SEC. 5495. Disobedience. Disobedience to a subpoena, or refusal to 
be sworn or to answer as a witness, may be punished by the court or magis
trate as a contempt, as provided in the civil procedure. [0.73, § 4566; R., 
§4955; C'51, §3174.] 

SEC. 5496. Liability for. A witness wilfully disobeying a subpoena in 
a criminal case without good cause shall be liable to the party injured for 
the amount of the damages sustained by such party. [C.73, § 4567; R., § 
4956; C. '51, § 3175.] 

SEC. 5497. Forfeiture of bond. The undertakings of witnesses in 
criminal cases may be forfeited and enforced like the undertaking of bail. 
[C.73, §4568; R., §4957.] 

SEC. 5498. Depositions. A defendant in a criminal case, either after 
prel iminary information, indictment or information, may examine witnesses 
conditionally or on notice or commission, in the same manner and with like 
effect as in civil actions. [C. 73, § 4571; R., § 4960.] 

Depositions may be used on behalf of de- not error to allow the prosecuting attorney 
fendant in criminal trials, but not on behalf to read the same in evidence, it not appear-
of the state (Const., art. I, ? 10): State v. Col- ing that the prisoner sought to withdraw it 
lins, 32-36. from the files before the trial of the case: 

Where a deposition has been taken on Nash v. State, 2 G. Gr., 286. 
behalf of the prisoner and filed in court, it is 
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SEC. 5499. Perpetuating testimony. A person apprehensive of a 
criminal prosecution may perpetuate testimony in his favor in the same 
manner, and with like effect, as may be done in apprehension of any civil 
action. [C.73, § 4572; R., § 4961.] 

CHAPTER 35. 
OF BAIL. 

SECTION 5500. On commitment. When a defendant has been held to 
answer for any bailable offense, sufficient bail must be taken by the magis
trate who held him to answer, by any judge of the supreme or district 
court, or by the court to which the papers on the preliminary examination 
are to be returned by the magistrate who held him to answer, or by the 
clerk thereof, or by any magistrate of the county in which the offense is 
triable. [C.73, § 4573; R., § 4967; C'51, §§ 3216-18.] 

See \ 5096 and Const., art. I, \ 12, and notes. 

SEC. 6501. Form of bond. Bail is put in by a written undertaking, 
executed by one or more sufficient securities (with or without the defendant, 
in the discretion of the court, clerk or magistrate), accepted by the court, 
clerk or magistrate taking the same, and may be substantially in the fol
lowing form: 

County of 
An order having been made on the day of , A. D , by 

A B , a justice of the peace (or other magistrate), of the town
ship of , (or as the case may be) that C D be held to 
answer upon a charge of (stating briefly the nature of the offense), upon 
which he has been duly admitted to bail, in the sum of dollars. 

We, E F and G H , hereby undertake that the 
said C D , shall appear at the district court of the county of 

, at the next term thereof, and answer said charge, and submit to 
the orders and judgment of said court, and not depart without leave of the 
same, or, if he fail to perform either of these conditions, that we will pay 
to the state of Iowa the sum of dollars (inserting the sum in which 
the defendant is admitted to bail). 

E F  
G H  

Accepted by me as , in the township of , in the county of 
this day of A. D., 

I J (with official title). 
[C'73, § 4574; RM § 4968; C 5 1 , § 3219.] 

Execution of bond: The judge of the A failure by the clerk to indorse the bond 
court has power to certify to the acknowl- as "accepted" will not affect the right of 
edgment of the sureties of "the bond, made in the state to recover thereon: State v. Emily, 
open court: State v. Elgin, 11-216. 2<t-24. 

The voluntary execution of a bail bond Where a prisoner has been discharged 
does not estop the obligors from denying upon the filing of a bond, the acceptance by 
the jurisdiction of the magistrate who takes the officer will be conclusively presumed; 
it in a case where the proceedings in which no written approval thereon is necessary to 
it is taken are without authority: State v. its validity: State v. Wright, 37-522. 
Hufford, 28-391. Presumptions: A bail bond given upon 

The bond provided for on appeal from commitment by a magistrate is prima facie 
conviction before a justice of the peace is for evidence that the magistrate made a finding 
the appearance of defendant, and not that he that a public offense had been committed 
will pay the amount adjudged against him (§ 5230), and the execution of the bond and 
on appeal: State v. Beneke, 9-203. its acceptance by the magistrate are pro-

Acceptance of bond: Before the recog- sumptive evidence that it was taken and 
nizance can have any force it must appear received in place of the body of the accused: 
that it was accepted as a valid undertaking State v. Patterson, 23-575. 
by a court or magistrate of competent au- Signature: It is not essential that de-
thority: State v. Carr, 4-289. fendant should sign the bond, and manifest 
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benefit of the accused, and under it he has 
been discharged from custody, the sureties 
are liable thereon: State v. Cannon, 34-322. 

Surrender of defendant by sureties: A 
surety is not released by a surrender of the 
prisoner to the sheriff, unless in the manner 
pointed out by g 5528: State v. Tieman, 39-474. 

Remission of penalty: The governor may 
remit the judgment for the penalty on the 
bond, but not for the costs in the action on 
the bond taxed in favor of officers, witnesses, 
etc.: State v. Bccbe, 87-636. 

Even after entry of forfeiture on the bond 
action must be brought in court against the 
obligors to have the fact adjudicated or de
termined against them. Such proceeding 
and judgment do not set aside the forfeiture, 
but affirm or establish between the parties 
the fact of its existence. After such judg
ment is rendered the obligation is still a for
feiture which the governor may remit: Har
bin v. State, 78-263. 

This power of remission extends to the 
sureties as well as to the accused or princi
pal in the bond: Ibid. 

See, further, as applicable to this section, 
notes to U 5504, 5513. 

clerical errors therein will be disregarded: 
Ibid. 

For what sureties liable: Sureties on a 
bond are not only bound for the appearance 
of the accused at the time and place men
tioned therein, but also that he shall abide 
the order and judgment of the court and not 
depart without leave: State v. Brown, 16-314. 

A failure to hold the term at which de
fendant is held to appear will not release his 
sureties from their obligation to have him 
at the next term, although no order is made 
in the case at the term mentioned in the 
bond. See ? 236: Ibid.; State v. Byan, 23-406. 

The surety on a bail bond is liable for the 
amount of the bond, but is not liable for 
costs in the proceeding against the principal 
on the bond: State v. Beebe, 87-636. 

That defendant held to answer for one 
crime is indicted for a higher crime does not 
release the sureties on his bond: State v. Bry
ant, 55-451. 

Although a bond which is not authorized 
by statute, as where it is accepted by a mag
istrate who has no authority to take bail, will 
not become a lien upon the property of the 
obligors, as provided in \ 5573, yet if volun
tarily executed at the request and for the 

SEC. 5502. On indictment for misdemeanor. When the offense 
charged in an indictment is a misdemeanor, the officer serving the warrant, 
if bail is authorized, must take the defendant before a magistrate in the 
county in which it was issued, or in which he is arrested, or before the clerk 
of the district court of either of such counties, for the purpose of giving 
bail. [C.73, § 4582; R., § 4976; C'51, § 3227.] 

SEC. 5503. Fo r felony. If the offense charged in the indictment be a 
felony, the officer arresting the defendant must deliver him into custody 
according to the command of the warrant. [C. 73, § 4583; R., § 4977; C. '51, 
§ 3228.] 

SEC, 5504. By whom taken. When the defendant is so delivered into 
custody, if the felony charged be bailable, bail must be taken by that court, 
or its clerk, or by any magistrate in the same county. [C.'73, § 4584; R., § 
4978; C.'51, §3229.] 

The bond, under the statute, should be 
executed and acknowledged before the clerk 
of the district court, and the sureties should 
justify before him, but these are directory 
matters^ and where the bond has been ac
cepted, it will be valid though it was exe
cuted and the sureties qualified before the 
clerk of the court in another county, and 

though it was not acknowledged at all. The 
execution, its acceptance, the discharge of 
the prisoner thereon, and his failure to ap
pear according to its terms, are the essential 
matters. It is not necessary to call the sure
ties and have their default entered at the 
time the defendant fails to appear: State v. 
Wells, 36-238. 

SEC. 5505. Form of bond. The bail must be put in by a written 
undertaking, executed by one sufficient surety, with or without the defend
ant, in the discretion of the court, clerk or magistrate, acknowledged before 
and accepted by the court, clerk or magistrate taking the same, and may be 
substantially in the following form: 

County of 
An indictment having been found in the district court of the county of 

, on the day of , A. D , charging A B 
with the crime of (designating it as in the warrant), and he having been duly 
admitted to bail in the sum of dollars: 

We, A B and C D , hereby undertake that the 
said A B shall appear and answer the said indictment, and sub
mit to the orders and judgment of said court, and not depart without leave 
of the same, or, if he fail to perform either of these conditions, that he will 
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pay to the state of Iowa the sum of dollars (inserting the sum in which 
the defendant is admitted to bail). 

A B 
C D 
E F  

Acknowledged before and accepted by me, at , in the township 
of , in the county of , this . . . ; day of , A. D 

G H (with official title). 
[C.73, §4585;E., §4979.] 

If the bond is deposited with the clerk of 
the proper court as a record the fact that it 
is not marked filed is immaterial: State v. 
Merrihew, 47-112, 120. 

The clerk of the court to which a change 
of venue is granted has power to take a rec
ognizance for the appearance of the prisoner: 
Ibid. 

The provisions of Code of '73 as to giving 
a new bond upon change of venue, for appear
ance in the court to which the case was 
changed, wei'e held to be merely directory, 
and did not operate to release the sureties 
on the original bail bond, who were still re
sponsible for defendant's appearance: State 
v. Brown, 16-314. 

The description of the crime in the bail 
boad need not be so particular as in an in
dictment. Where it was specified merely as 

"seduction" it was held sufficient: State v. 
Marshall, 21-143. 

It is not necessary that the bond refer to 
the offense except in general terms. A de
scription of the crime as " larceny in the 
nighttime, ' held sufficient: State v. Merrihew, 
47-112. 

An averment of the petition on a bail 
bond alleging that it was taken in writing in 
such manner and form as the law provides 
and directs, held sufficient to show that the 
requirements of the law applicable to such 
cases were complied with: Shelby County v. 
Simmonds, 33-345. 

The duty of the sureties is to have their 
principal ready to answer the judgment of 
the court until they have surrendered him 
as is provided by law or until the judgment 
is satisfied: Stale v. Stewart, 74-336. 

SEC. 5506. Upon appeal. After conviction, upon an appeal to the 
supreme court, the defendant must be admitted to bail, if it be from a judgment 
imposing a fine, upon the undertaking of bail that he will, in all respesets, 
abide the orders and the judgment of the supreme court upon the appeal; if 
from a judgment of imprisonment, upon the undertaking of bail that the 
defendant will surrender himself in execution of the judgment and direction 
of the supreme court, and in all respects abide the orders and judgment of 
the supreme court upon the appeal. The bail may be taken, either by the court 
where the judgment was rendered, or the district court of the county in 
which he is imprisoned, or by the supreme court, or a judge or clerk of any 
of uch courts. [C. 73, § 4587; R., §§ 4966, 4981.] 

After the bail required on appeal has been 
given and the appeal prosecuted, it is too 
late to complain of the amount of bail re
quired: State v. Wells, 46-662. 

Failure of the court in rendering judg
ment to fix the bail required pending appeal, 
as required by ü 5442, will not entitle defend
ant to discharge on habeas corpus. His only 
remedy in such proceeding will be to have 
the amount of such bail fixed: Murphy v. 
McMillan, 59-515. 

It is doubtful whether defendant has the 
right to bail pending an appeal in a proceed
ing by habeas corpus to secure release from 
imprisonment for non-payment of fine: Eisner 
v. Shrigley, 80-30. 

In a proceeding by certiorarito review the 
action of the district court in punishing for 

contempt, the district court cannot admit the 
defendant to bail: State v. District Court, 84-
167. 

The provision as to surrender of defend
ant by bail does not apply in a* case of bail 
given on appeal from a judgment ' fo* fine 
only: State v. Stommel, 89-07. 

The surety is bound, not only for the sur
render of the defendant, but also for the 
payment of the fine imposed if any, and the 
surrender of the defendant will not relieve 
the surety from liability for payment of the 
fine: State v. Meier, 65 N.W., 316. 

This is true even though the imprison
ment is the means provided by the state for 
coercing the payment of the fine. The im
prisonment in such a case does not release 
the defendant from liability for the fine: Ibid. 

SEC. 5607. Qualifications of surety. The surety must be a resident 
and householder or freeholder within the state, worth the amount specified 
in the undertaking, exclusive of property exempt from execution; but in 
taking bail each signer may justify severally in amounts less than that 
expressed in the undertaking, if the whole justification be equivalent to one 
sufficient bail. [C'73, § 4575; R., § 4960; C'51, § 3220.] 

SEC. 6508. Justification. The surety must in all cases justify by affi
davit taken before an officer authorized to administer oaths, and the affidavit 
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must state that each possesses the qualifications prescribed in the last sec
tion. [C'73, § 4576; R., § 4970; C'51, § 3221.] 

Before an accused held to bail can de- will not render the bond void nor discharge 
mand a discharge upon tendering bond and the sureties: State v. Emily, 24-24; ¡State v. 
surety, his bail must justify as here required; Wells, 36-238. 
but a failure to require such justification See, further, notes to \ 5501. 

SEC. 6509. Examination as to sufficiency. The court in which the 
action is pending, or the clerk thereof, or the county attorney or magistrate 
may require the personal appearance of sureties offered, and may thereupon 
further examine them upon oath concerning their sufficiency, and may also 
receive other evidence for or against the sufficiency of the bail. [C. '73, §§ 
4577-8; R., §§4971-2; C'51, §§ 3222-3.] 

SEC. 5510. Order of allowance. When the examination is closed the 
court, clerk or magistrate must make an order, either allowing or disallow
ing the bail, and forthwith cause the same, with the affidavits of justification 
and the undertaking of bail, to be filed with the clerk of the court to which 
the papers on the preliminary examination are required to be sent. [C. '73, 
§ 4579; R., § 4073; C'51, § 3224.] 

The clerk should file the bond, and while, should be averred and proved, otherwise the 
if i t should appear that it was deposited bond should not be admitted in evidence: 
with the clerk before the forfeiture was de- State v. Klingnian, 14-404. 
clared, and omission to mark it as filed might Until the bail bond is before the court the 
be remedied by subsequent filing, yet the forfeiture thereof cannot be entered: Ibid. 
fact that it was so deposited before forfeiture 

SEC. 5511. Discharge of defendant. Upon the allowance of bail and 
the execution of the undertaking, the court, clerk or magistrate must make 
an order, signed officially, for the discharge of the defendant, to the follow
ing effect: 

The State of Iowa, 
To the sheriff of the county of : 

C D , who is detained by you on commitment (or indictment 
or conviction, as the case may be) for the offense of (here designate it gener
ally), having given sufficient bail to answer the same, you are commanded 
forthwith to discharge him from custody. 

Dated at , in the township (town or city) of , in the county 
of , this day of , A. D 

K L (with official title). 
[C'73, § 4580; R., § 4974; C'51, § 3225.] 

SEC. 5512. Disallowance. If the bail be disallowed, the defendant 
must be detained in custody until other bail is put in and justifies. [C. '73, 
§ 4581; R., § 4975; C'51, § 3226.] 

CHAPTER 36. 
OP THE LIEN AND RELEASE OF BAIL. 

SECTION 5513. On real estate. Undertakings of bail, immediately 
after filing by the clerk of the district court, shall be docketed and entered 
upon the lien index as required for judgments in civil cases, and, from the 
time of such entries, shall be liens upon real estate of the persons execut
ing the same, with like effect as judgments in civil actions. [C. '73, §§ 4606-7; 
R., §§ 5000-1.] 

A bond which is not authorized by stat- erty of the obligors, as here provided; but if 
ute, as for instance, where it is accepted by it has secured the release of the principal it 
a magistrate who has no authority to take may be enforced by action: State v. Cannon, 
bail, will not become a lien upon the prop- 34-322. 

SEC. 5514. Attested copies. Attested copies of such undertakings 
may be filed in the office of the clerk of the district court of the county in 
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which the real estate is situated, in the same manner and with like effect 
as attested copies of judgments, and shall be immediately docketed and 
indexed in the same manner. [C. 73, § 4608; R., § 5002.] 

CHAPTER 37. 

OF FORFEITURE OF BAIL. 

SECTION 6616. Entry of forfeiture. If the defendant fails to appear for 
arraignment, trial or judgment, or at any other time when his personal 
appearance in court is lawfully required, or to surrender himself in execu
tion of the judgment, the court must direct an entry of such failure to be 
made on the record, and the undertaking of his bail, or the money depos
ited instead of bail, is thereupon forfeited. [C. 73, § 4596; R., § 4990.] 

What constitutes forfeiture: Failure of the prisoner had been brought before the 
a defendant, indicted for misdemeanor, to 
appear in person at the trial, or at the rendi
tion of verdict, or at the sentence, will not 
constitute forfeiture of his bond if he makes 
appearance by counsel and thereby waives 
his personal presence: State v. Conneham, 
57-351. 

Failure of defendant to appear at the time 
for challenging the grand jury does not con
stitute a default amounting to a forfeiture of 
his bond: State v. Klingman, 14-404; Ring
gold County v. Boss, 40-176. 

A court will not be justified in holding 
bail, who has become responsible for the ap
pearance of an accused to answer a certain 
charge, also responsible for his appearance 
to answer another and different charge, 
even in the gainie court: State v. Brown, 16-
314. 

A bond to appear to answer the indict
ment, and not depart without leave of court. 

justice or the order for continuance made: 
State v. JBenzion, 79-467. 

By a bail bond a surety becomes bound 
that the accused shall obey the order of the 
court, and the fact that by consent cf the ac
cused continuances are had from time to 
time, without the knowledge or consent of 
the surety on the bond, will not release such 
surety from liability: Ibid. 

By executing the bond the sureties assent 
that their liability shall be determined in a 
proceeding to which they are not otherwise 
made parties, and the record of the default 
of the principal in the bond will be deemed 
presumptive evidence that he had been in
dicted, although no indictment is shown: 
/State v. Coppock, 79-482, 

Where the bond obligates the accused to 
appear at the next terra of the district court, 
parol evidence is not admissible to show that 
the magistrate binding defendant over ad-

and obey all orders of the court, is forfeited vised sureties that the accused would not be 
by failure of accused to surrender himself, 
upon being called, in satisfaction of the 
judgment, after he has appeared and pleaded 
guilty: /State v. Kroner, 50-575. 

The fact that the forfeiture of bail ap
peal's to have been made after conviction of 
the defendant will not show that such for
feiture was erroneous. The court may at 
any time after conviction require the person 
convicted to appear and surrender himself 
or perform the judgment, and on failure to 
do so default may be entered on the bond: 
/State v. Baldwin, 78-736. 

The principal may be required to appear 
at any term subsequent to the term specified 
by the bond without notice to him or his 
sureties. His former appearance to answer 
the charge will not discharge the sureties: 
Ibid. 

It will be presumed if the forfeiture was 
taken at a subsequent term that the case was 
continued by operation of law to the term 
when default was taken: Ibid. 

The sureties cannot call in question the 
facts upon which the order of forfeiture is 
based; the order is conclusive as to them: 
Ibid. 

The surety in a bail bond is estopped by 
the recitals therein that an adjournment of 
the case had been ordered, and that the 
bond is executed under such order, from 
claiming that such bond was executed before 

required to appear until the second term: 
Ibid. 

Evidence in a particular case, 7ield suffi
cient to show forfeiture of a bail bond for 
failure of the defendant to appear at the time 
fixed: /State v. Burdick, 84-626. 

A bail bond given upon being bound over 
by a magistrate to appear at the district 
court to answer to the charge of manslaughter 
is not rendered invalid by the fact that the 
accused is subsequently indicted for murder 
instead of manslaughter. The obligation of 
the bond is " t o abide the judgment and or
der of the court and not to depart without 
leave of the same:" State v. Bryant, 55-451. 

Ent ry of forfeiture: A forfeiture of the 
bail bond cannot be entered until the bond 
is before the court: State v. Klingman,14r-40i. 

The forfeiture need not be taken on the 
very day on which accused was required to 
appear, but may be taken on any subsequent 
day of that or a succeeding term, unless de
fendant has been surrendered or discharged. 
It is not necessary that the accused or his 
bail have notice of the time when forfeiture 
will be claimed: State v. Brown, 16-314. 

If a forfeiture of bail is not entered at the 
first term it will be presumed that the cause 
was continued by operation of law: /State v. 
Merrihew, 47-112, 119. 

One entry of default against defendants 
jointly indicted, who have both failed to ap-
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pear, is sufficient although they have given 
separate bonds: ¡State v. Liyhton, 4 G. Gr., 278. 

In a case where defendant was bound to 
appear before a justice, it was held that a 
default should not have been entered against 
him until he was formally called, and that 
the entry of default by the justice not show
ing that defendant was called, no breach of 
the bond was shown; but the record of the 
justice was held conclusive as to the appear
ance or non-appearance of defendant, and 
not to be contradicted by extrinsic evidence: 
átate v. Gorky, 2-52. 

At the time of rendering sentence for a 
misdemeanor the court may enter default of 
defendant for not appearing to submit to the 
judgment and thereupon declare forfeiture 
of the bail bond: State v. Howorth, 70-157. 

The court may at any time require one 
convicted to appear and surrender himself or 
perform the judgment, and upon failure to 
do so default may be entered against him. 
He may be required to appear at any term 
subsequent to the term at which he is bound 

bond, without notice to him or his sureties, 
and his appearance to answer the charge 
does not discharge the sureties. I t will be 
presumed, if the forfeiture was taken at a 
subsequent term, that the cause was con
tinued by operation of law to the term when 
default was taken: State v. Baldicin, 78-737. 

A record of default cannot be varied by 
parol evidence: State v. Cltmons, 9-534. 

The record made by the court of the for
feiture of a bail bond by failure of the person 
bound to appear is conclusive evidence of 
the forfeiture, and a mere denial of the 
breach of the bond raises no issue: State v. 
Bryant, 55-451. 

Order of forfeiture: An order declaring 
a bail bond forfeited, and taxing costs to de
fendant, is a final judgment in such sense 
that an appeal may be taken therefrom: 
State v. Conneham, 57-351. 

The order of forfeiture is conclusive, and 
the sureties cannot call into question the 
facts upon which it is based: State v. Bald-
xioin, 78-737. 

to appear according to the language of the 
SEC. 6516. Discharge. If, before the final adjournment of the court for 

the term, the defendant appear and satisfactorily excuse his failure, the 
court may direct an entry to be made on the record that the forfeiture of 
the undertaking or deposit be discharged. [C.73, § 4597; R., § 4991.] 

"Where, after default upon the bond is en- ors, and the default and forfeiture were set 
tered, the defendant is arrested upon a bench 
warrant and held for trial, the forfeiture of 
the bond is not thereby discharged. State v. 
Emily, 24-24. 

An entry of default does not of itself oper
ate as a transfer of the money to' the school 
fund, but the right to discharge the forfeiture 
of the bail upon the appearance of the de
fendant and the satisfactory excuse of the 
default is absolute in the court during the 
term at which default was entered, and no 
right of action in favor of the school fund 
becomes vested until after the adjournment 
of such term: Arquette v. Supervisors, 76-191. 

And where, upon entry of default, the 
money deposited as security for the appear
ance of defendant was turned over to the 
school fund by order of the board of supervis-

aside at the next term of court, held, that 
plaintiff was entitled to a writ of mandamus 
for an order to refund the money: Ibid. 

Where a bail bond was forfeited on ac
count of failure of defendant to appear in 
court in order that the judgment which had 
been rendered by the court, and from which 
an appeal had been taken, might be executed 
and performed upon an affirmance of such 
judgment in the supreme court, and it was 
shown that at the time he was thus required 
to appear he had already been arrested in 
another state under requisition at the in
stance of the sureties on his bond and was in 
the penitentiary serving out his sentence. 
held, that such forfeiture should be set aside: 
State v. Bow, 89-581. 

And see notes to \ 5519. 
SEC. 6517. Action. If the forfeiture is not discharged, the county attor

ney may, at any time after the adjournment of the court for the term, proceed 
by civil action upon the undertaking of the bail. [C. 73, § 4598; E., § 4991.] 

SEC. 5518. In what court. The action on the undertaking must be 
in the court which the defendant was or would have been required to appear 
by the undertaking; save, when it requires the appearance of the defendant 
before a justice of the peace or a court of limited jurisdiction, or before an 
examining magistrate, such court or officer, upon the forfeiture of the under
taking, shall within thirty days file the same, together with a copy of all his 
official entries in relation thereto, in the office of the clerk of the district 
court of the county; and thereupon it shall be the duty of the county attorney 
to proceed to collect the same by a civil action in the district court of said 
county, or any other court of said county having jurisdiction. [C. 73, § 4599; 
R., § 4993.] 

Suit on the bond: Action upon a bail 
bond given for appearance upon a change of 
venue should be brought in the county to 
which the venue is changed: Decatur County 
f. Maxwell, 26-398. 

Suit for the penalty on the bail bond may be 
133 

brought in the name of the county. I t has 
the right to sue as being the trustee of an 
express trust: Shelby County v. Simmonds, 
33-345. 

Action on a forfeited bond may be brought 
in the name of the state, and in the event of 
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error in the proceedings on such bond prej
udicial to the state, it will have the right to 
appeal: Warren County v. Polk County, 89-44. 

Where a bond is given for the appear
ance of the defendant to answer an indict
ment, and afterward a change of venue is 
granted, on his application, to another 
county, and he fails to appear in the action 
in the county to which the change is grant
ed, action on the bond for such failm-e to 
appear should be brought in the latter 
county: Lucas County v. Wilson, 59-354. 

Under Rev., § 4993 (which did not contain 
the provisos of this section), held, that a bond 
for the appearance of a defendant before a 
magistrate might be sued on in the district 
court, and that the section was intended to 
apply only to actions on bail bonds given in 
that court: /State v. Emerson, 16-206. 

Under the provisions of Code of '51, which 
allowed an action of scire facias to be brought 
upon a bail bond, held, that an action of det
inue would nevertheless lie as at common 
law: Stale v. Gorley, 2-52. 

See, further, notes to §? 5501, 5505. 
Measure of damages: Upon forfeiture of 

a bail bond when the punishment is a fine, 
the measure of damages is not the amount of 
the line and costs, but the penalty named in 
the bond: State v. Hirronemus, 50-545. 

Disposition of forfeiture: Under the pro
visions of U 2839, 4338, that fines and forfeit
ures shall go into the ti-easury of the county 
where the same are collected for the benefit 
of the school fund, the county in which the 
fine is collected is deemed to be tke county 
in which judgment therefor is rendered and 
execution issued, and not the county in which 
the execution may be enforced against de
fendant's property: Pottawattamie County v. 
Carroll Comity, 67-456. See, also, Const., ar t . 
IX, § 4. 

The fact that a fine or forfeiture is to go 
into the county treasury for the benefit of 
the school fund does not make the count}' such 
party to an action therefor brought by the 
state as to entitle defendant to a change of 
venue: State v. Merrihew, 47-112. 

SEC. 5519. Surrender before judgment. The undertaking of bail 
•will in all cases be exonerated, the sureties discharged and, if a judgment 
has been docketed and lien perfected as in this chapter provided, the same 
released and satisfied, if the defendant is produced in execution of a judg
ment of imprisonment, or commitment for a fine, or fine and costs, or if the 
judgment is for a fine or fine and costs only, without an order of commit
ment. When the bail is exonerated, sureties discharged and lien released, 
the clerk must at once enter a satisfaction of the judgment, making a memo
randum of the facts, following the docket entry thereof, and if judgments, 
have been entered up in other counties, he shall transmit to the several 
clerks of such counties a certified copy of such satisfaction and memo
randum, who shall enter the same in the same manner, and from and there
after such judgment shall be canceled and satisfied. [C. 73, g 4600; R., g 
4994.] 

Arrest of defendant after forfeiture: 
Where,af ter default upon the bond is entered, 
the defendant is arrested upon a bench war
rant and held for trial, the forfeiture of the 
bond is not thereby discharged: /State v.Èmily, 
24-24. 

If there is no surrender or arrest of de
fendant the court has no authority to grant 
relief from the forfeiture: State v. Scott, 20-63. 

Death of principal in the bond two years 
after its forfeiture, held not a defense to an 
action thereon against the surety: Ibid. 

Detention in another jurisdiction: The 
arrest and detention in another county of a 
prisoner who is under bond for appearance 
does not have the effect to release his sure
ties, in the absence of a showing by them 
that proper steps were taken to secure his 
production by the state at the proper time: 
/State v. Merrihew. 47-112, 115. And see notes 
to I 5516. 

The fact that defendant is in the military 

service of the United States or another state 
will not excuse the sureties for his non-ap
pearance: State ». Scott, 20-63. 

Discretion of the court: The granting of 
relief to the sureties upon the surrender or 
arrest of the defendant, as here provided, is-
in the discretion of the court: Ibid. 

The discretion conferred on the court by 
this section will not be interfered with on 
appeal unless abuse of discretion is shown: 
/State v. Kraner, 50-575; /State v. Kraner, 50-
582. 

I t would require a very strong showing 
of abuse to justify the supreme court in in
terfering with such discretion: State v. Hir
ronemus, 50-545. 

The remission of the forfeiture is within, 
the discretion of the court, and in a particu
lar case, held, that the court was authorized 
to set aside the default and forfeiture at a 
subsequent term: Arquette y. Supervisors, 75-
191. 

CHAPTER 38. 
OF THE RECOMMITMENT OP THE DEPENDANT AFTER BAIL. 

S E C T I O N 5 5 2 0 . Grounds for. The district court in which a criminal 
action is pending, or during the pendency of an appeal from its judgment 
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therein, or in which a judgment is to be carried into effect, may, by an order 
entered on the record, direct the defendant to be arrested and committed to 
jail until legally discharged, after he has given bail, or deposited money 
instead thereof, in the following cases: 

1. When by reason of his failure to appear he has incurred a forfeiture 
of his bail, or money deposited instead thereof; 

2. When it satisfactorily appears to the court that his bail, either by 
reason of the death of one or more of them, or from any other cause, is 
insufficient, or have removed from the state; 

3. When, after the filing of an indictment, the court finds the bail taken 
by or money deposited with the committing magistrate insufficient. [C. 73, 
§ 4601; R., § 4995; C'51, § 3243.] 

Where the accused, who is out on bail, is dieted and subsequently ordered arrested, 
re-arrested for some of the causes specified and was so arrested, held, that it would be 
in this section, he is then completely in the presumed that such arrest was on the ground 
custody of the state, and his sureties having that the bail was insufficient, and that the 
no more control over him are released from surety was therefore released: Statev.Orsler, 
responsibility: State v. Holmes, 23-458; State 48-343. 
v, Orsler, 48-343. See ? 5528 and notes, as to surrender of 

When a person held to appear was in- defendant by his sureties. 

SEC. 6521. Order. The order for recommitment must recite generally 
the facts upon which it is founded, and must direct that the defendant be 
arrested and committed to the custody of the sheriff of the county where the 
depositions and statement were returned, or the indictment was found, or 
the conviction was had, as the case may be, to be detained until legally dis
charged. fC.73, § 4602; R., § 4996; C'51, § 3244.] 

SEC. 5522. Arrest. The defendant may be arrested pursuant to the 
order, upon a certified copy thereof, in any county in the state. [C. 73, § 
4603; R., § 4997; C."51, § 3245.] 

SEC. 5523. Commitment. If the order recite, as the ground on which 
it is made, the failure of the defendant to appear for judgment upon con
viction, the defendant must be committed according to the requirements of 
the oi'der; if made for any other cause and the offense is bailable, the court 
must cause a direction to be inserted in the order that the defendant be 
admitted to bail, in a sum to be stated in the order. [C. 73, §§ 4604-5; R., 
§§ 4998-9; C.'51, §§3246-7.] 

CHAPTER 39. 
OF DEPOSIT OF MONEY INSTEAD OF BAIL. 

SECTION 5524. With whom and effect. The defendant, at any time after 
an order admitting him to bail, instead of giving bail, may deposit with the 
clerk of the district court to which the undertaking is required to be sent the 
sum mentioned in the order, and, upon delivering to the officer in whose 
custody he is, a certificate under seal from said clerk of the deposit, he must 
be discharged from custody. [C. 73, § 4589; R., § 4983; C. '51, § 3232.] 

Where the default of defendant is satis- that in case of forfeiture of bail the state was 
factorily excused, the forfeiture as to the not entitled to recover for the benefit of the 
money deposited may be discharged, as in school fund in an action against the sheritt: 
the case of the undertaking of bail, whether State v. Farrell, 83-661. 
it has been deposited by the defendant or Where money is deposited in lieu of bail 
another: Arquctte v. Supervisors, 75-191. and the case is afterwards transferred to an-

There is no provision permitting the pay- other county for trial, the money thus de
ment of money to the sheriff, and the action posited should also be transferred to the 
of the sheriff in receiving such money would clerk of such county: Warren County v. Polk 
not only be unauthorized, but would not en- County, 89-44. 
title the prisoner to release. Therefore, held, 

SEC. 5525. After giving bail. If the defendant has given bail, he 
may, at any time before the forfeiture of the undertaking, in like manner 
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deposit the sum mentioned in the undertaking, and, upon the deposit being 
made, the bail shall be exonerated. [C. '73, § 4590; R., § 4984; C. '51, § 3283. J 

SEC. 5526. Bail after deposit of money. If money is deposited as 
provided in the last section, bail may be given in the same manner as if it 
liad, been originally given, upon the order for admission to bail at any time 
bafore the forfeiture of the deposit. The court or magistrate before whom 
the bail is taken shall thereupon direct, in the order of allowance, that the 
money deposited be refunded by the clerk to the defendant, and it shall be 
done. [C. 73, § 4591; R., § 4985; C.'51, § 3234.] 

SEC. 5527. Application of money. When money has been deposited 
by the defendant, if it remain on deposit at the time of a judgment 
against him, the clerk, under the direction of the court, shall apply the 
money in satisfaction of so much of the judgment as requires the payment 
of money, and shall refund the surplus, if any, to him, unless an appeal be 
taken to the supreme court, and bail put in, in which case the deposit shall 
be returned to the defendant. [C. 73, § 4592; R., § 4986; C. '51, § 3235.] 

CHAPTER 40. 

OF SURRENDER OF THE DEFENDANT. 

SECTION 5528. Method. At any time before the forfeiture of their 
undertaking, the bail may surrender the defendant in their exoneration, or 
he may surrender hhnself, to the officer to whose custody he was committed 
at the time of giving bail, in the following manner: 

1. A certified copy of the undertaking of bail must be delivered to the 
officer, who shall detain the defendant in his custody thereon as upon a com
mitment, and must, by a certificate in writing, acknowledge the surrender; 

2. Upon the undertaking and the certificate of the officer, the court in 
which the indictment is pending, or was tried, at the next term after the 
surrender, or, if during term time, at the same term, and upon three clear 
days' notice thereof to the county attorney, with a copy of the undertaking 
and certificate, may order the bail to be exonerated. [C. 73, § 4593; R., § 
4987; C. '51, § 3236.] 

A surety is not released by a surrender of 
the prisoner to the sheriff, unless in the 
manner here pointed out: State v. Tieman, 
39-474. 

That the bail presented to the sheriff a 
certified copy of the bond, and in writing 
directed him to arrest defendant, held not to 
impose any duty upon the sheriff, or be a 
surrender of defendant as here contemplated: 
State v. Kroner, 50-582. 

The failure or refusal of the sheriff to 
arrest the defendant will not exonerate the 
surety. I t is the latter's duty to see that 
defendant is arrested, and if he fail in that 
duty he is liable on the bond: Ibid. 

sureties on the bail bond are not released 
by the fact that a sheriff does not at once 
serve warrant of commitment when it comes 
into his hands for service: State v. Stewart 
74-336. 

• The fact that a person released on bail 
voluntarily submits to being taken in cus
tody by the surety on his bail, and then 
brings action of habeas corpus to secure re
lease from such restraint with the sole pur-

SEC. 5529. Arrest by bail. For the purpose of surrendering the 
defendant, the bail, at any time before they are finally charged, and at any 

pose of testing the constitutionality of the 
statute under which he is arrested, will not 
prevent the court from trying the habeas cor-
jms proceeding and determining the question 
at issue: Brown v. Duffus, 66-193. 

The fact that a person arrested has pre
viously procured his sureties £o go his bail 
under a statute the validity of which he pro
poses to test will estop him from in any way 
rendering them liable by contesting the 
validity of such statute, but would not pre
vent his contesting the validity for the pur
pose of releasing them entirely from lia
bility: Ibid. 

Provisions as to surrender of defendant 
do not apply upon an appeal from a judg
ment imposing a fine only; in such case the 
defendant is not subject to imprisonment 
under the judgment: State v. Stommel, 89-67. 

As to effect of surrender or arrest of de
fendant before judgment against the bail, 
see ? 5519 and notes. 

As to recommitment of defendant by the 
court, see \ 5520 and notes. 
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place within the state, may themselves arrest him, or, by a written authority 
indorsed on a certified copy of the undertaking, may empower any person 
of suitable age and discretion to do so. [C.73, § 4594; R., § 4988; C'51, § 
3237.] 

SEC. 5630. Return of money deposited. If money has been deposited 
instead of bail, and the defendant, at any time before the forfeiture thereof, 
shall surrender himself to the officer to whom the commitment was made or 
directed in the manner prescribed in this chapter, the court in which the 
indictment is pending, or was tried, at the next term after the surrender, or, 
if during the term, at the same term, must order a return of the deposit to 
the defendant, upon producing the certificate of the officer showing the sur
render, and upon three clear days' notice to the county attorney, with a copy 
of the certificate. [C'73, § 4595; R., § 4989; C. '51, § 3238.] 

CHAPTER 41. 
OF THK LIEN OF JUDGMENTS AND STAY OF EXECUTIONS. 

SECTION 5531. On real estate. Judgments for fines, in all criminal 
actions rendered, are liens upon the real estate of the defendant, and shall 
be entered upon the lien index in the same manner and with like effect as 
judgments in civil actions. [C'73, § 4609; R., § 5003.] 

A judgment of a justice of the peace for a the clerk of the district court: State v. Mc-
fine or illegal sale of liquor does not become Culhch, 77-450. 
a lien, as provided in | 2422, until filed with 

SEC. 5532. Stay. The defendant may have a stay of execution for the 
same length of time and in the same manner as provided by law in civil 
actions, and with like effect, and the same proceedings may be had therein. 
[C.73, §4610;R., §5004.] 

CHAPTER 42. 
OF THE LIBERATION OF POOR CONVICTS. 

SECTION 5533. Note and schedule. Except when otherwise provided, 
"when any person convicted of a criminal offense is sentenced to pay a fine 
and costs only, and stand committed until paid, if the sentence be not com
plied with within thirty days next following, the sheriff may liberate him 
from prison, if committed for no other cause, if he be unable to pay such 
fine and costs, upon his giving his promissory note to the treasurer of the 
county where he was committed for the amount, due on demand, with 
interest, accompanied with a written schedule containing a true account of 
all his property of every kind, signed by him and sworn to; which note and 
schedule must be by such sheriff delivered without delay to the treasurer 
for the use of the county. [C. 73, § 4611; R., § 5005; C. '51, § 3268.] 

Under the provisions of this section, ac- for costs; and such imprisonment can be im-
tual imprisonment for thirty days is made a posed only for non-payment of the fine: State 
prerequisite to the right to be liberated: In v. Erwin, 44-637. 
re Curley, 34-184. Under the provision (g 5657) that such re-

Where a prisoner is thus liberated upon lease shall not be made if, in the opinion of 
giving note, etc., he is entited to have the the sheriff, the judgment may be satisfied 
judgment against him canceled: State v. Van under the provisions for imprisonment a t 
Vkrt, 23-168; State v. Peck, 37-342; State e. Jor- hard labor and credit of the amount allowed 

dan, 39-387; In re Jordan, 39-394. therefor on the judgment, held, that where it 
Authority to imprison for non-payment of had been made to appear by the sheriff's 

costs, not being expressly given by § 5440, answer in a habeas corpus proceeding that in 
this section does not warrant imprisonment his opinion the judgment could not thud !,<• 
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satisfied, a subsequent pleading stating a The provisions of this section apply only 
contrary opinion could not operate to prevent to persons convicted of criminal offenses, 
the discharge: Lire Jordan, 39-394. The fine authorized by the prohibitoi-y liquor 

The power to commit for non-payment of law for violation of an injunction is not a fine 
a fine not being conferred by this section, for a crime, and the provisions for release of 
but existing by virtue of ? 5440, as incident poor convicts does not apply thereto: Ibid. 
to the power to impose a fine, if the statute In general as to imprisonment for non-
authorizing a fine provides that a prisoner payment of fine, see § 5440 and notes, 
shall not be released under this section, such As to imprisonment at hard labor, see \\ 
provision is controlling: Hanks v. Workman, 5652-5659. 
69-600. 

SEC. 5634. False schedule. If such convict knowingly and wilfully 
make any false schedule, on oath, relating to the amount or nature of his 
property, he is guilty of perjury. [C.73, g 4612; R., § 5006; C'51, § 3269.] 

CHAPTER 43. 
OF THE DISMISSAL OF CRIMINAL ACTIONS. 

SECTION 5535. If indictment not found. When a person is held to 
answer for a public offense, if an indictment be not found against him at the 
next regular term of the court at which he is held to answer, the court must 
order the prosecution to be dismissed, unless good cause to the contrary be 
shown. [C.73, § 4613; R , § 5007; C. '51, § 3248.] 

SEC. 5536. If not t r ied at second te rm. If a defendant indicted for a 
public offense, whose trial has not been postponed upon his application, be 
not brought to trial at the next regular term of the court in which the indict
ment is triable after the same is found, the court must ox-der it to be dis
missed, unless good cause to the contrary be shown. [C.73, § 4614; R., 
§ 5008; C. '51, §3249.] 

Where the failure to have a trial at the indicted at the September term, and the 
next regular term after the finding of the case was continued on his application, and 
indictment results from a default of defend- he was then put on trial at the November 
ant, or froin his seeking to have the verdict term, and the jury failed to agree, where-
set aside, and without a demand on his part upon the cause was continued until the Jan-
for trial, or objection to continuance, he is uary tsrm, held, that he was not entitled to 
not entitled to a dismissal as here provided: release. It is not necessary, where defend
í a t e v. Arthur, 21-322. ant is put on trial at one term, and the jury 

Where the terms of court were so fixed disagree, that he again be put on trial at 
that there was a September, a November the same term: State o. Enke, 85-35. 
and a January term, and the defendant was 

SEC. 5537. Discharge on under taking. If the defendant be not indicted 
or tried as above provided, and sufficient reason therefor is shown, the court 
may order the prosecution continued from term to term, and discharge the 
defendant from custody on his own undertaking, or on the undertaking of 
bail for his appearance to answer the charge at the time to which the same is 
continued, but no continuance under this section shall be extended beyond 
the following three terms of the court. [C.73, § 4615; R., § 5009; C'51, 
§ 3250.] 

SEC. 5538. Discharge on dismissal. If the court direct the prosecu
tion to be dismissed, the defendant, if in custody, must be discharged, or his 
bail, if any, exonerated, and if money has been deposited instead of bail, it 
must be refunded to him. [C. 73, § 4616; R., § 5010.] 

SEC. 5539. Dismissal b y court . The court, upon its own motion or 
the application of the county attorney, in the furtherance of justice, may 
order the dismissal of any pending criminal pi'osecution, the reasons there
for being stated in the order and entered of record, and no such prosecution 
shall be discontinued or abandoned in any other manner. Such a dismissal 
is a bar to another prosecution for the same offense if it is a misdemeanor; 
but it is not a bar if the off ense charged be a felony. [C.73, §§ 4617-19; R., 
§§ 5011-13; C'51, §§ 3251-2.] 
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After the trial is entered upon, a dis,- therein. The same thing may be done in 
missal of the proceedings by the court or the case of a verdict upon an indictmentcontain-
<listrict attorney, except under the circum- ing several counts, where the jury has failed 
stances authorized by the preceding sec- to respond to a part of the charge, and judg-
tions, will operate as an acquittal, and defend- ment may then be taken upon the balance: 
ant cannot again be put on trial: State v. Cal- State v. McPherson, 9-53. 
iendine, 8-288. Where, by mistake, the court announces 

A nolle prosequi maybe entered before the the case as dismissed, and so marks it on his 
t r ia l is commenced, but, after plea is made, calendar and afterwards rescinds such order, 
the jury sworn, and the evidence introduced, there is not such a dismissal as to prevent 
its entry will amount to an acquittal: Ibid, further proceedings: State v. Manten, 63-344. 

The fact that material witnesses for the Where the indictment charges burglary 
prosecution cannot be called because their and also facts constituting an assault with 
names are not indorsed on the indictment is intent to commit murder, for the purpose of 
not sufficient to justify the court in dismiss- subjecting the defendant to the aggregate 
ing the case: Ibid. punishment provided by g 5191, the charge 

At any time before the impaneling and of assault with intent to commit murder may 
6wearing of a jury it is competent for the be dismissed and defendant put on trial for 
prosecutor to not. proa, the entire indict- burglary alone: State v. Struble, 71-11. 
ment, or any count or number of counts In general, see Const., art. I, ¡j 12. 

CHAPTER 44. 

OF THE INSANITY OF A DEFENDANT. 

SECTION 5540. Proceedings suspended. If a defendant appears in 
any stage of the trial of a criminal prosecution, and a reasonable doubt 
arises as to his sanity, further proceedings must be suspended and a trial 
had upon that question. [C'73, §§ 4620-1; R., §§ 5015-16; C'51, §§ 8260-1.] 

The prisoner's mental condition at the whole matter, obtain all the light reasonably 
time he appears for arraignment, or upon attainable, and determine from all the cir-
any other occasion when required, is thus to cumstances as to whether the necessity for 
be inquired into, and not his condition at the inquiry exists: State v. Arnold, 12-4719. 
the time of the commission of the offense. It is not a ground of challenge to the 
In determin'ng as to whether a reasonable panel on the trial that the jurors have heard 
doubt exists as to his sanity, the judge may, the evidence on such preliminary inquiry as 
before impaneling the jury, investigate the to the prisoner's sanity: Ibid. 

SEC. 5541. Trial. Such trial shall be conducted in all respects, so 
far as may be, as the prosecution itself would be, except the defendant 
shall hold the burden of proof, and first offer his evidence and have the 
opening and closing argument. [C. 73, § 4622; R., § 5017.] 

SEC. 5542. Discharge or commitment. If the accused shall be found 
insane, no further proceedings shall be taken under the indictment until 
his reason is restored, and, if his discharge will endanger the public peace 
or safety, the court must order him committed to the department for the 
criminal insane at Anamosa until he becomes sane; but if found sane, the 
trial upon the indictment shall proceed, and the question of the then insanity 
of the accused cannot be raised therein. [C.73, § 4623-4; R., §§ 5018-19; C. 
'51, §§ 3262-3.] 

SEC. 6543. Return to custody. If the accused is committed to the 
department for the criminal insane, as soon as he becomes mentally restored, 
the person in charge shall at once give notice to the sheriff and county 
attorney of the proper county of such fact, and the sheriff, without delay, 
must receive and hold him in custody until he is brought to trial or judg
ment, as the case may be, or is legally discharged, the expense for convey
ing and returning him, or any other, to be paid in the first instance by the 
county from which he is sent, but such county may recover the same from 
his estate, or a relative, or another county or municipal body bound to pro
vide for or maintain him elsewhere, and the sheriff shall be allowed for his 
services the same fees as are allowed for conveying convicts to the peniten
tiary. [C. 73, §§ 4625-8; R., _§§ 5020-3; C. '51, §§ 3264-7.] 

SEC. 5544. After commitment to jail. If, after conviction for a mis
demeanor and judgment of imprisonment in jail, the defendant is suspected 
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of b e i n g i n s a n e , t h e s a m e p r o c e e d i n g s s h a l l b e t a k e n a s i s p r o v i d e d in t h e 
c h a p t e r " O f t h e c a r e of t h e i n s a n e , " and , if found insane , h e s h a l l b e com
m i t t e d t o t h e d e p a r t m e n t for t h e c r i m i n a l i n s a n e a t A n a m o s a , a n d a l l s u b 
s e q u e n t p r o c e e d i n g s s h a l l b e a s p r o v i d e d in t h e p r e c e d i n g sec t ion . 

C H A P T E R 45. 

OP SEARCH WARRANTS AND PROCEEDINGS THEREON. 

SECTION 5545. Definition. A search warrant is an order in writing. 
in the name of the state, signed by a magistrate, directed to a peace officer, 
commanding him to search for personal property and bring it before the 
magistrate. [C'73, § 4629; R., § 5024; C/51, § 3291.] 

A search warrant is not unreasonable, An objection to the sufficiency of a war-
within the meaning of Const., art. I, \ 8, rant under which property has been seized 
when it is for a thing obnoxious to the law, cannot be raised for the first time in the dis-
and of a person and place particularly de- trict court on appeal from the justice issuing 
scribed, and is issued on oath of probable the warrant: J bid. 
cause: Santo v. Stale, 2-165. For constitutional provisions relative to 

Therefore, held, that J 2413, authorizing1 search warrants, see Const., art. I, \ 8. 
the issuance of a search warrant for the sei/.- For provisions as to search warrant for 
ure of intoxicating liquors, is not unconstitu- seizure of intoxicating liquors, see \ 2413 and 
tional, as not requiring sufficient particular- notes. 
ity in descrijJtion, or as authorizing unrea- A third person claiming the property may 
sonable search and seizure: Ibid. become so identified with the proceeding as 

Description of the place to be searched to be bound by the result: Jlutcorth v. A'ao 
héld sufficient in a particular case: Slate v. ell, 71 N.W., 404. 
Thompson, 44-399. 

SEC. 6546. Grounds for. It may be issued upon cither of the follow
ing grounds: 

1. When the property was stolen or embezzled, in which case it may be 
taken on the warrant from any house or other place in which it is con
cealed, or from the possession of any person in whose possession it may bo; 

2. When it was used as the means of committing a felony; in which 
case it may be taken on the warrant from any house or other place in which 
it is concealed, or from the possession of any person in whose possession it 
may be; 

3. When it is in the possession of any person with the intent to use it as 
the means of committing a public offense, or in the possession of another to 
which he may have delivered it for the purpose of concealing it or prevent
ing its being discovered; in which case it may be taken on the warrant from 
such person, from a house or other place occupied by him or under his con
trol. LC.73, § 4630; R., § 5025; C'51, § 3292.] 

SEC. 5647. Affidavit. No search warrant can be issued but upon 
probable cause, supported by affidavit, naming or describing the person, 
and particularly describing the property and the place to be searched. 
[C73, § 4631; R., § 5026; C. '51, § 3293.] 

SEC. 5548. Applicant examined. The magistrate must, before issu
ing a warrant, examine on oath the applicant therefor and any witnesses he 
may produce, and take their affidavits. [C'73, § 4632; R., § 5027; C.'51, § 
3294.] 

SEC. 6549. Facts stated. The affidavit must set forth the facts tend
ing to establish the grounds of the application or probable cause for 
believing that they exist. [C. '73, § 4633; R., § 5028; C. '51, § 3295.] 

SEC. 5550. Warrant. If the magistrate is satisfied of the existence of 
the grounds of the application, or there is probable cause to believe their 
existence, he shall issue a search warrant, signed by him with his name of 
office, directed to any peace officer in the county, commanding him forth
with to search the person or place named for the property specified, and 
bring it before him. [C. 73, § 4634; R., g 5029; C. '51, § 3296.] 
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SEC. 5551. Form. The warrant may be, substantially, in the following 
form: 
County of , ) 

T H E STATE OP IOWA. Í" 
To any peace officer of said county: 

Proof, by affidavit, having been this day made before me by (naming every 
person whose affidavit has been taken) that (stating the particular grounds 
of the application as above provided; or, if the affidavit be not positive, that 
there is probable cause for believing that—stating the ground of the 
application in the same manner), you are therefore commanded, in the day
time (or at any time of the day or night, as provided in this chapter) to make 
immediate search on the person of C D , or in the house situated 
(describing it or any other place to be searched, with reasonable particular
ity, as the case may be), for the following properly (describing it with 
reasonable particularity), and if you find the same, or any part thereof, to 
bring it forthwith before me at (stating the place). 

Dated at , this day of A. D 
E F (with official title). 

[C73, §4636; R., § 5031.] 
An objection to the sufficiency of a war- trict court on appeal from The justice i-Miing 

rant under which property has been seized the warrant: Slater. Thompson. 44-399. 
cannot be raised for the first time in the dis- As to requisites of search-warrants, see \ 

5545 and notes. 

SEC. 5552. Service. A search warrant may in all cases bo served by 
any of the officers mentioned in its direction, but by noothor person, except 
in aid of the officer on his requisition, he being present and acting in its 
execution. [C.73, §4637; R , § 5032; C/51, § 3297.] 

SEC. 6553. Breaking in. The officer may break open any outer or 
inner door or window of a house, or any part thereof, or anything therein, 
to execute the warrant, if, after notice of his authority and purpose, he is 
refused admittance. [C.73, §4638; R., § 5033; C o l , § 3298.) 

SEC. 6554. Liberating person assisting. He may break open any 
outer or inner door or window of a house for the purpose of liberating a 
person who, having entered to aid him in the execution of the warrant, is 
detained therein, or, when necessary, for his own liberation. [C. 73, § 4639; 
R., § 5034.] 

SEC. 6556,, Served in daytime. The magistrate must insert a direc
tion in the warrant that it be served in the daytime, unless the affidavit bo 
positive that the property is on the person or in the place to be searched, in 
Avhich case he may insert a direction that it may be served at any time of 
the day or night. [C. 73, § 4640; R., § 5035.] 

SEC. 6556. Return. A search warrant must be executed and returned 
to the magistrate who issued it within ten days after its date. After the 
expiration of such time the warrant, unless executed, is void. [C. 73, § 4641 ; 
R., § 5036; C'51, § 3299.] 

SEC. 6557. Receipt for property. When the officer takes any property 
under the warrant, he must give to the person from whom it was taken, or 
in whose possession it was found, or, in the absence of the person, must 
leave in the place where he found the property, an itemized receipt there
for. [C.73, § 4642; R., § 5037; C.'51, § 3300.] 

SEC. 5558. Return with inventory. The officer must forthwith return 
the warrant to the magistx'ate, with a complete inventory of the property 
taken, made publicly or in the presence of the person from whose posses
sion it was taken and of the applicant for the warrant, if they be present, 
verified by the affidavit of the officer at the foot of the inventory and taken 
before the magistrate, to the following effect: " I , the officer by whom the 
annexed warrant was executed, do swear that the above inventory contains 
a true and detailed account of all the property taken by me on the warrant. ' ' 
[C.73, § 4643; R., § 5038; C'51, § 3301.J 
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S E C . 5559 . Copy of inventory . The magistrate, if required, must 
deliver a copy of the inventory to the person from whoso possession the 
property was taken, and to the applicant for the warrant. [C.73, §4644; 
R., § 5039; C.'51, §3302.] 

S E C . 5 5 6 0 . Hear ing . If the grounds on which the warrant was issued 
be controverted, the magistrate must proceed to take testimony in relation 
thereto. [C.73, § 4645; R., § 5040; C ' 5 1 , § 3303.] 

S E C . 5561. Ev idence reduced, to w r i t i n g . The testimony given by 
each witness must be reduced to writing and authenticated by the magis
trate . [C. 73 , § 4646; R., § 5041; C. '51, § 3304.] 

S E C . 5 5 6 2 . P r o p e r t y restored. If it appear tha t the proper ty taken 
is not the same as tha t described in the warrant, or that there is no probable 
cause for believing the existence of the grounds on which the war ran t was 
issued, the magistrate shall cause i t to be restored to the person from whom 
it was taken. [C. 73 , § 4647; R., § 5042; C. '51, § 3305.] 

S E C . 5 5 6 3 . B e t u r n to o w n e r . If the proper ty taken by vir tue of a 
search warrant was stolen or embezzled, it must be restored to the owner, 
upon his making satisfactory proof to the magistrate of his ownership 
thereof or of his r ight of possession thereto, as provided in the next chapter 
If it was taken on a warrant issued on the grounds stated in the second and 
third subdivisions of the section of this chapter, prescribing the grounds 
for issuing search warrants , the magistrate must retain it in his possession, 
subject to the order of the court to which he is required to re turn the pro
ceedings before him, or of any other court having jurisdiction to try the 
offense which the property taken was used as a means of committing, or so 
intended to be. [C. 73 , § 4648; R., § 5043; C. '51, § 3306.] 

S E C . 5564 , Dispos i t ion of papers . When returned to a magistrate, he 
must annex together the affidavits taken before the issuing of the warrant, 
the warrant, the re turn and the inventory, and return them to the next dis
trict court of the county, at or before its opening on the first day of the next 
term thereof. [C. 73 , § 4649; R,, § 5044; C. '51, § 3307.] 

S E C . 5565 . Mal ic ious ly s u i n g out. Whoever maliciously and without 
probable cause procures a search warrant to be issued and executed is gui l ty 
of a misdemeanor. [C.73, § 4050; R., § 5045; C. '51, § 3308.] 

S E C . 5566 . Officer e x c e e d i n g authori ty . A peace officer who, in exe
cuting a search warrant, wilfully exceeds his authority, or exercises it with 
unnecessary severity, is guilty of a misdemeanor. [C. 73 , § 4651; R., § 5046.] 

S E C . 5567 . Searching person charged w i t h fe lony. When a person 
charged with a felony is supposed by the magistrate before whom he is 
brought to have upon his person a dangerous weapon, or anything which 
may be used as evidence of the commission of the offense, the magistrate 
may direct him to be searched in his presence, and the weapon or evidence 
to be retained, subject to his order, or the order of the court in which the 
defendant may be tried. [C.73, § 4652; R., § 5047; C ' 5 1 , § 3309.] 

S E C . 5568 . Proper ty kept for ev idence . When any officer in the 
execution of a search warrant shall find any stolen or embezzled property, 
or shall seize any other things for which a search is allowed by this chap
ter, all the property and things so seized shall be safely kept, by the direc
tion of the court or magistrate, so long as shall be necessary for the purpose 
of being produced as evidence on any trial; and as soon as may be after
wards all such stolen and embezzled property shall be restored to the owner 
thereof, and all other things seized by virtue of such warrant may be 
destroyed under the direction of the court or magistrate. [C. 73 , § 4653; 
R , § 5048.] 

This section and \ 5574 simply direct the affect the competency of testimony for either 
disposition to be made of stolen or embezzled the state or the accused respecting- such 
property by the officer, and the receipts to property: State v. Mullen, 30-203. 
be given therefor, but they in no manner 
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CHAPTER 40. 
OF PROPERTY STOLEN OR EMBEZZLED. 

SECTION 5569. Held, by officer When property alleged to have been 
stolen or embezzled comes into the custody of a peace officer, he must hold 
the same subject to the order of the proper magistrate directing the dis
posal thereof. [C'73, § 4054; R., § 5049; 0/51, § 3253.] 

SEC. 5570. Delivered to owner. On satisfactory proof of title by the 
owner of the property, the magistrate before whom the information is laid, 
or who shall examine the charge against the person accused of stealing or 
embezzling the same, may order it to be delivered to the owner, on his pay
ing the reasonable and necessary expenses incurred in the preservation and 
keeping thereof, to be certified by the magistrate. The order shall entitle 
the owner to demand and receive the property. [C. 73, § 4655; R., § 5050; 
0. '51, § 3254.] 

SEC. 5571. Proof of title. If the property stolen or embezzled come 
into the custody of a magistrate, it must be delivered to the owner on satis
factory proof of his title, and on his paying the necessary expenses incurred 
in its preservation, to be certified as before provided. [C. '73, § 4656; R., S 
5051; C/51, §3255.] 

SEC. 5572. By order of court. If the property stolen or embezzled 
has not been delivered to the owner, the court before which a conviction is 
had may, on proof of his title, order its restoration. [C/73, § 4657; R., § 
3052; C/51, §3256.] 

Where a defendant is acquitted of the termining the ownership of the property: 
crime of larceny, money which was seized State v. Williams, 61-517. 
under a search warrant as the subject of the But if a third person claiming the prop-
larceny should be surrendered to the defend- erty makes himselt a party to the proceeding, 
ant: the court has no authority to retain the he may be bound by the result: Haicorth v. 
case upon the docket for the purpose of de- Newell, 71 N.W , 404. 

SEC. 5573. When not claimed. If the property stolen or embezzled be 
not claimed by the owner before the expiration of six months from the convic
tion of the person for stealing or embezzling it, the magistrate or other offi
cer having it in his custody must, on payment of the necessary expenses 
incurred for its preservation, deliver it to the auditor of the county, to be 
applied under the direction of the board of supervisors thereof for the bene
fit of the poor of the county. [C. '73, § 4658; R., § 5053; 0. '51, § 3257.] 

SEC. 5574. Receipt given. When money or other property is taken 
ii*om the defendant arrested upon a charge of a public offense, the officer 
taking it shall, at the time, give duplicate receipts therefor, specifying 
particularly the amount of money and the kind of property taken; one of 
which receipts he must deliver to the defendant, and the other he must 
forthwith file with the clerk of the district court of the county where the 
depositions and statements are to be sent by the magistrate. [C. '73, § 4659; 
R., § 5054; C/51, §3258.] 

See note to \ 5568. 

CHAPTER 47. 

OF PROCEEDINGS AND TRIALS BEFORE JUSTICES OF THE PEACE. 

SECTION 5575. Jurisdiction. Justices of the peace have jurisdiction of, 
and must hear, try and determine all public offenses, less than felony, com
mitted within their respective counties, in which the punishment prescribed 
by law does not exceed a fine of one hundred dollars or imprisonment thirty 
days. [C/73, § 4660; R., § 5055; C/51, § 3322.] 
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Jurisdiction: The district court has con
current jurisdiction with that of justices of 
the peace over crimes within the jurisdiction 
of the latter, and therefore a defendant put 
on trial in the district court on indictment 
may be convicted of a lower degree of the 
offense or of a crime necessarily included 
within the offense charged, although such 
lower degree or included crime is not in 
itself indictable, and could have been prose
cuted before a justice of the peace: Orton y. 
Stale, 4 G. Gr., 140. 

Where there is nothing appearing affirm
atively on the face of the proceedings before 
a justice of the peace showing a want of ju
risdiction, defendant cannot complain that 
the evidence shows an offense to have been 
committed which can only be prosecuted on 
indictment: State v. Sipult, 17-575. 

A justice of the peace has jurisdiction 
over offenses consisting in the violation of 
city ordinances. The jurisdiction of the 
mayor in such cases is not exclusive: Jacquith 
v. lioyce, 42-406. 

Venue: To show that the case is within 
the territorial jurisdiction of a justice the 
prosecution need only prove that the offense 
was committed in the county. The township 
where it was committed is immaterial: Stale 
v. Gibson, 29-295. 

Where defendant is brought before a jus
tice of the peace of the proper county upon a 
warrant issued by another justice for an oi-
fense triable by a justice of the peace and 
makes no objection to the jurisdiction, he 
thereby waives any objection which he may 
have on that account and cannot raise it upon 
appeal: State v. Kinney, 41-424. 

SEC. 6576. Information. Criminal actions for the commission of a 
public offense must be commenced before a justice of the peace by an infor
mation, subscribed and sworn to, and filed with the justice. [C.'73, § 4601: 
R., §5056; C/51, § 3323.] 

If the informant subscribes and swears to requiring the information to be subscribed 
the affidavit at the end of the information, and sworn to: Devine v. State. 4 -443. 
it is sufficient to comply with the provisions As to amending, see notes to next section. 

SEC. 5577. Must contain. Such information must contain: 
1. The name of the county and of the justice where the information 

is filed; 
2. The names of the parties, if the defendants be known, and if not, then 

such names as may be given them by the complainant; 
3. A statement of the acts constituting the offense, in ordinary and con

cise language, and the time and place of the commission of the offense, as 
near as may be. [C. 73, § 4662; R , § 5057; C. '51, § 3324.] 

Under the provisions of the following 753. Informations in particular_cases held 
section as to the form of an information, the 
facts constituting the offense should be stated 
with as much precision as in an indictment: 
State v. Bitmau, 13-485; State v. Allen, 32-491; 
State v. Butcher, 79-110: State v. Stroud, 68 N. 
W., 450. 

The same strictness is not required in an 
information for violating an ordinance as in 
an indictment. The information in a partic
ular case, held sufficient: Bayard v Baker, 
76-220. 

An information charging the illegal sale 
of intoxicating liquor should state the name 
of the person to whom the liquor was sold, 
and a mere allegation that defendant "did 
sell intoxicating liquors in violation of,"' 
etc., is not sufficient: State v. Allen, 32-491. 

Where an ordinance prohibited the sale 
of beer or wine to any person, an information 
for the violation of such ordinance charging 
the sale to " divers persons" was held suffi
cient: State v. Smouse, 49-634. 

Where the information charging the keep
ing of intoxicating liquors for sale was en
titled "State of Iowa, Clayton County," and 
stated the liquors to be in defendants saloon 
in Strawberry Point, held, that the informa
tion sufficiently showed that the liquors were 
in Clayton county: State v. Thompson, 44-399. 

An'information charging the illegal sale 
of intoxicating liquors need not specify the 
quantity sold: State c. King, 37-462. Nor the 
method of sale: Devine o. State, 4-443. Nor 
the kind of liquor sold: State v. Whalen, 54-

sufficient: State v. Mohr, 53-261; Foreman v. 
Hunter, 59-260; State v. Johnson, 69-623. 

As to sufficiency of information charg
ing sale, etc., of intoxicating liquors, see, 
further, ? 2424 et seq. 

An information charging larceny, held de
fective in failing to allege that it was feloni
ously committed, although the accusation 
was in the language of the statute defining 
the offense: State v. Sipidt, 17-575. 

It is not sufficient in an information to 
charge the offense by its technical name: 
the acts constituting the offense must be 
stated: /State v. Murray, 41-580. 

Therefore, held, that in an information 
for an assault it was not sufficient to charge 
simply that defendant "did assault" the per
son injured: Ibid. 

An information is insufficient which 
merely states the offense charged, though in 
the language of the statute: State v. Butcher, 
79-110. 

Therefore held, that an information which 
charged the defendant with the crime of 
unlawfully and wilfully disturbing a school 
was not sufficient to sustain a conviction, as 
the acts constituting the offense were not 
stated: Ibid. 

An information which fails to state the 
facts constituting the offense charged cannot 
be amended by setting out the facts relied 
upon for the first time, after the verdict has 
been rendered: Ibid. 

Although it is proper to state the name of 
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the person assaulted in an information charg- words " State of Iowa"' were surplusage and 
ing assault and battery, yet where the infor- did not make the prosecution one under the 
mation charged the assault as committed state law: State v. Smouse, 49-634. 
"upon the person of this informant,'' which Where an information charges an offense 
information was signed and sworn to, held, of which the court has jurisdiction, and also 
that the person assaulted was sufficiently one of which it has not, the allegations as to 
designated: State v. McKinley, 82-445. the latter will be deemed surplusage and will 

An information for assault and battery is not vitiate the information: Ibid.; State v. 
sufficient which charges violently beating, Silhoffer, 48-283. 
wounding, etc., without charging the man- An information may be amended, upon 
ner or purpose thereof: State v. Boynton, 75- application, to any extent consistent with the 
753. orderly conduct of judicial business with 

Where an information for violation of an public interest and private rights: State v. 
ordinance was headed "State of Iowa, City Doe, 50-541; Stale v. Merchant, 38-375. 
of Washington, versus," etc., held, that the 

S E C . 5578 . F o r m . The information may be substantially in the fol
lowing form : 

County : 1 
The Sta te of Iowa I Before justice (here insert the name 

against f of the justice). 
A B , defendant. J 

The defendant is accused of the crime (here name the offense). 
For that the defendant, on the day of , A. D , at the (here 

name the city, town or township), in the county aforesaid (here state the act 
or omission consti tuting the offense as in an indictment). [C. '73, § 4663; R., 
§ 5058; C. '51, § 3325.] 

Under these provisions the information is precision as an indictment: State v. Allen, 32-
required to state the facts constituting the 491: State v. liitman, 13-485. 
offense intended to be charged with as much In general, see notes to preceding section. 

S E C . 5 5 7 9 . P i l ing . The justice must file such information and mark 
thereon the t ime of filing the same. [C. '73, § 4664; R., § 5059; C. '51, § 3326.J 

S E C . 5 5 8 0 . Warrant . Immediately upon the filing of such informa
tion, the justice may, in his discretion, issue a warrant for the arres t of the 
defendant, directed in the same manner as a war ran t of arrest upon a pre
liminary information, which may be served in like manner. [C. '73, § 4665; 
R , § 5060; C. '51, § 3327.] 

S E C . 5581. Service . The officer who receives the warrant must serve 
the same by arres t ing the defendant, if in his power, and bringing him with
out unnecessary delay before the justice who issued the same. If defend
ant is a corporation, it may be proceeded against upon notice as in case of 
indictment. [C. 73 , § 4666; R., § 5061; C. '51, § 3328.] 

S E C . 5582 . Appearance . When the defendant is brought before the 
justice, the charge against him must be distinctly read to him, and he shal l 
be asked whether he is presented by his r igh t name, and be required to 
plead. If he objects that he is wrongly named in the information, he must 
give his r ight name, and if he refuses to do so, or does not object that he is 
wrongly named, the justice shall make an entry thereof in his docket, and 
he is thereafter precluded from making any such objection. [C. 73 , § 4667; 
R., §5062; C.'51, §3329.] 

S E C . 5 5 8 3 . Pleading. The defendant may plead the same as upon an 
indictment, orally or in writing, and such pleas shal l be entered on the 
docket of the justice. [C.73, § 4668; R., § 5063; C ' 5 1 , § 3330.] 

S E C . 5584 . Trial. Upon a plea other than that of guilty, if the defend
ant does not demand a trial by jury, the justice must proceed to t ry the issue, 
unless a change of venue be applied for by the defendant. [C.73, § 4669; 
R., §5064; C ' 5 1 , § 3331.] 

A justice has no authority to try a prisoner peal waive a jury in accordance with \ 5617, 
after he has demanded a jury: Dupont v. although jury trial cannot be waived in a 
Downing, 6-173. criminal prosecution originally commenced 

As the trial before the justice may be in the district court: State v. 111,18-543; State 
without jury the defendant may also on ap- v. Douglass, 65 N.W., 151. 
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SEC. 5585. Change of venue—affidavit. Before any testimony is 
heard, a change of place of trial may be applied for by an affidavit filed, 
stating that the justice is prejudiced against the defendant, or is of near 
relation to the prosecutor upon the charge or the party injured or interested, 
or is a material witness for either party, or that the defendant cannot obtain 
justice before him, as the affiant verily believes. [C. 73, § 4670; R., § 5065.] 

Prejudice of a justice against a defendant The provisions as to change of venuo 
can only be taken advantage of by motion from a justice of the peace do not entitle a 
for change of venue. The existence of preju
dice will not render the conviction void: 
Foreman v. Hunter, 59-550. 

defendant to change of venue in a trial in 
the police court: Zelle v. McHenry, 51-572. 

SEC. 5586. Change allowed—transmission. Tf such affidavit be filed, 
the change of place of trial must be allowed, and the justice must immedi
ately transmit all the original papers, and a transcript of all his docket 
entries in the case, to the next nearest justice in the township, unless said 
justice be a party to the action, or is related to either party by consanguinity 
or affinity within the fourth degree, or where he has been attorney for either 
party in the action or proceeding, and in such case the justice before whom 
such action or proceeding is commenced shall transmit all the original 
papers, together with a transcript of all his docket entries, to the next nearest 
justice in the county against whom none of the above objections exist, who 
shall proceed with the case as provided in this chapter, but no more than 
one change of place of trial in the same case shall be allowed. [C. 73, § 
4671; R., § 5066.J 

Where the justice to whom the case is 
sent on change of venue refuses to act, the 
officer having the defendant in charge has 
no authority to take him before another jus
tice, and any action of such justice in the 
matter would be void: Connellv. Stelson, 33-
147. 

The "above objections " here referred to 
are the ones specified in this section, and are 
not the same as those which are made a 
ground for change of venue in the first place. 
Prejudice of the justice is a ground for ask
ing a change of venue, but not a ground for 
objection to the next nearest justice: Albert-
son v. Kriechbaum, 65-11. 

Where defendant, in asking a change of 

venue, urges objections to a justice to whom 
the case might be sent, and thereby procures 
it to be sent to another justice, he cannot af
terwards object that the justice to whom it is 
sent has not jurisdiction, for the reason that 
the objection made to the nearest justice was 
not one authorized by statute as a ground for 
not sending the case to him. By requesting 
the change to the justice before whom the 
case is taken, and appearing before him, de
fendant waives any objection to his jurisdic
tion: State v. McEvoy, 68-355. 

It is not proper to send the case to the 
mayor of a city or town though he is nearer 
than the next nearest justice: State v. Jami
son, 69 N.W., 529. 

SEC. 5587. Jury trial. Before 
upon the trial, the defendant may demand a jury. 
C. '51, § 3332.] 

When the police judge of a city is exer
cising the powers and jurisdiction of a justice, 
a defendant on trial before him may demand 
a jury as here provided, but in a prosecution 
before such judge for the violation of a city 

the justice has heard any testimony 
[C.73, g 4672; R., § 5067; 

ordinance the defendant is not entitled to a 
jury: Zelle v. McHenry, 51-572. 

A justice of the peace has no authority to 
try a prisoner without a jury after he has de
manded a jury trial: Dupont v Downing, 6-
172. 

SEC. 5588. Jury—how obtained. If a trial by jury is demanded, the 
justice shall direct any peace officer of the county to make out a list of 
eighteen inhabitants of the county having the qualifications of jurors in the 
district court, from which list the prosecutor and defendant may each strike 
out three names. [C. 73, § 4673; R., § 5068; C. '51, § 3333.] 

A judgment rendered upon a verdict by a 
disqualified jury is erroneous but not void. 
It may be reversed upon appeal, but cannot 
be disregarded as a nullity: Foreman v. 
Hunter, 59-550. 

By this section the justice is empowered 
to designate the sherifi', or one of his depu
ties, or any constable in the county, for the 
performance of the duty, and use his discre
tion in making the selection; and this power 
to select necessarily includes the power to 

institute inquiry as to the fitness of the one 
intended to be designated. When the ques
tion arises the informant as well as the de
fendant has a right to object to the one 
designated on the ground of unfitness for the 
performance of the duty. Therefore, held, 
that statements made in good faith in an 
affidavit by the informant with reference to 
facts claimed to constitute disqualification 
on the part of the constable were privileged: 
Bainbow v. Benson, 71-301. 
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SEC. 5589. Striking names. In case the prosecutor or the defendant 
neglect or refuse to strike out such names, the justice shall direct some dis
interested person to strike them out for either of the parties so neglecting 
or refusing, and, it being done, he must issue a venire, directed to any peace 
officer of the county, requiring him to summon the twelve persons whose 
names remain upon the list to appear before him at the time and place 
named therein, to make a jury for the trial of the cause. [C. 73, § 4674; R.. 
5069; C. '51, §3334.] 

SEC. 5590. J u r o r s summoned. The officer to whom such venire is 
delivered must forthwith summon such jurors, and return the venire to the 
justice within the time therein specified, naming the persons summoned and 
the manner of service. [C.73, § 4675; R., § 5070; C.*51, § 3335.] 

SEC. 6591. Fa i lu re to re turn—new veni re . If the officer by whom 
the venire is received does not return it as required, he may be punished by 
the justice as for contempt, and a new venire shall issue for the summoning 
of the same jurors, which shall be served as above provided. [C. 73, § 4680; 
R., § 5075; C.'51, §3340.] 

SEC. 5592. Names of ju ro r s . The names of the persons returned as 
jurors shall be written on separate ballots, folded each in the same manner 
as nearly as possible, and so that the name is not visible, and shall, under 
the direction of the justice, be deposited in a box or other convenient thing. 
[C.73, § 4676; R., § 5071; C'51, § 3336.] 

SEC. 5593. Drawing. The justice must then draw out six of the bal
lots successively, and if any of the persons whose names are drawn do not 
appear, or are challenged, or are set aside, such further number must be 
drawn as will make a jury of six, after all challenges have been allowed. 
[C.73, § 4677; R., § 5072; C'51, § 3337.] 

SEC. 6594. Challenges. The same challenges may be taken by either 
party to any individual juror as on the trial of an indictment for a misde
meanor, but no challenge to the panel is allowed. [C. 73, § 4678; R., § 5073; 
C'51, §3338.] 

SEC. 5595. Talesmen. If any of the jurors named in the venire can
not be found, or do not attend, or are challenged by either party, so that a 
sufficient number cannot be obtained, the justice may direct the officer to 
summon any bystander or others who may be competent, and against whom 
no sufficient cause of challenge appears, to act as jurors. [C. 73, § 4679; R., 
§5074; C'51, §3339.] 

SEC. 6596. J u r y of s i s . When six jurors appear and are accepted, 
they shall constitute the jury. [C.73, § 4681; R., § 5076; C'51, § 3341.] 

SEC. 5597. Oath. The j ustice must thei*eupon administer to them the fol
lowing oath or affirmation: You do swear (or, do you solemnly affirm, as 
the case may bo) that you will well and truly try the issue between the 
state of Iowa and the defendant, and a true verdict give according to the 
law and evidence. [C. 73, § 4682; R., § 5077; C.*51, § 3342.] 

SEC. 6598. Proceedings of j u r y . After the jurors are sworn, they 
must sit together and hear the proofs and allegations of the parties, which 
must be delivered in public. After which, they may either decide in court 
or retire for consideration. [C.73, § 4683; R., § 5078; C'51, § 3343.] 

SEC. 6599. Retire with, officer— oath. If they do not immediately 
agree, they must retire with the officer, who shall take the following oath: 
"You do swear that you will keep the jury together in some private and 
convenient place, without food or drink, water excepted, unless otherwise 
ordered by the court; that you will not permit any person to speak to them, 
nor speak to them yourself, unless it be to ask them if they have agreed 
upon a verdict, and that you will return them into court when they have so 
agreed." [C.73, § 4684; R., § 5079; C'51, § 3344.] 

SEC. 6600o Verdict . When the jury have agreed upon a verdict, they 
must deliver it publicly to the justice, who shall enter it on his docket. [C. 
73, § 4685; R., § 5080; C'51, § 3345.] 
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SEC. 5601. Kept together. The jury must be kept together after the 
cause is submitted to them until they have agreed upon and rendered a ver
dict, unless, for good cause, the justice sooner discharge them. [C. 78, § 
4686; R., § 5081; C. '51, § 3346.] 

SEC. 5602. Discharged. If the jury is discharged as provided in the last 
section, the justice may proceed again to the trial in the same manner as 
upon the first, and so on till a verdict is rendered. [C.73, § 4687; R., § 5082; 
C. '51, § 3347.] 

This section does not prohibit an adjourn- vided in gg 4496, 4519 in regard to civil ae> 
ment in such case without the consent of tions: State v. Valure, 64 N. W., 280. 
parties for more than three days, as is pro-

SEC. 5603. Judgment. When the defendant pleads guilty or is con
victed, either by the justice or by a jury, the justice shall render judgment 
thereon of fine or imprisonment, as the case may require, being governed by 
the rules prescribed for the district court, as far as the same are applicable, 
in rendering such judgment. [C.73, § 4688; R., § 5083; C'51, § 3348.] 

Where defendant was tried before a jus- the others, and upon appeal to the district 
tice of the peace and found guilty upon the court could only be tried upon the first count: 
first of several counts of an information, held, State v. Severson, 79-750. 
that by legal inference he was acquitted upon 

SEC. 6604. Imprisonment for non-payment of fine. A judgment 
that the defendant pay a fine may also direct that he be imprisoned until the 
fine is satisfied. [C.73, § 4689; R., § 5084.] 

There can be no imprisonment for non-payment of a fine unless the judgment so orders: 
Lanpher v. Dewell, 56-153. 

See, further, ? 5440 and notes. 

SEC. 5605. Defendant discharged. When the defendant is acquittedj 
either by the justice or by a jury, he must be immediately discharged. [C. 
73, § 4690; R., § 5085; C'51, § 3350.] 

SEC. 6606. Costs taxed to prosecutor—appeal. If the prosecuting 
witness fails to appear by himself, agent or attorney to prosecute or give 
evidence on the trial, and defendant is discharged on account of such non
appearance, the justice may, in his discretion, tax the costs of the proceed
ing against such prosecuting witness and render judgment therefor; and if 
defendant is acquitted, the justice shall, if satisfied that the prosecution is 
malicious or without probable cause, so tax the costs and render judgment 
therefor In either case the prosecuting witness may appeal from such judg
ment to the district court, by giving notice thereof as provided in this chap
ter with reference to appeals by defendant, and the fact of the giving of such 
notice shall be entered by the justice on his record. If notice of an appeal 
is given, the justice shall, without delay, make out, sign and file in the office 
of the clerk of the district court a full and true statement of all the testimony 
admitted on the trial, and on which he bases his finding that the prosecution 
was malicious or without probable cause, and a transcript of his docket entries, 
and all other papers on file in the case, and such appeal, shall stand for hear
ing in said court at the term thereof commencing next after said papers are 
filed. The court shall have full power to compel the correction by said jus
tice of any error made apparent in his transcript, statement of testimony, or 
in any papers returned by him, or may make the necessary correction itself, 
and, on the papers, may affirm or reverse the judgment of the justice, or ren
der such judgment as he should have done. [25 G. A., ch. 101; C. 73, § 4691; 
R., § 5086.] 

An appeal by a prosecuting witness from The justice is invested with discretion as 
the action of a justice of the peace in taxing to the taxation of costs to the prosecutor, and 
to him the costs of the prosecution in case his conclusion cannot be reversed by the dis-
of defendant's acquittal must be taken at the trict court unless he has abused such discre-
time judgment is rendered, and cannot be tion. While the proceeding in the district 
taken afterwards: State v. Knapf, 61-522. court is called an appeal, it is in fact a writ 

Such appeal is to be taken to the district of error, and the correctness of the judgment 
court, and is a criminal proceeding: Ibid. of the justice i«« to be determined by an in-
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for defendant, the prosecuting witness might 
appeal from an order of the justice taxing to 
him the costs of prosecution: Slate v. Honey, 
37-30. 

Where defendant has been convicted be
fore a justice of the peace of the crime 
charged, the costs of prosecution cannot be 
taxed in the district court to the prosecuting 
witness: State v. Hodgson, 79-462. 

See, further, as to taxation of costs against 
the prosecuting witness, \\ 5238, 5275, and 
notes. 

spection of the record. New or additional 
evidence should not be introduced: State v. 
Kerns, 64-306. 

Under Rev., \ 5094, which allowed ap
peals by the state, held, that although the 
justice did not tax up the costs to the prose
cuting witness, the district court might, on 
appeal, make such taxation under (j 5617 
(Rev., \ 5100) without taking further evi
dence than that introduced on the trial, pro
vided that was in itself sufficient to authorize 
its action: In re Trenchard, 16 53. 

Also, held, that where the judgment was 

SEC. 5607. Certificate of conviction. When a conviction is had upon 
a plea of guilty, or upon trial, the justice must make and officially sign a 
certificate theveof, in which it shall be sufficient briefly to state the offense 
charged, the conviction and judgment thereon, and, if any fine has been col
lected, the amount thereof. [C'73, § 4692; R., § 5087; C'51, § 3351.] 

SEC. 6608. Judgment—how executed. The judgment shall be exe
cuted by a peace officer of the county where the conviction is had, by virtue 
of a warrant under the hand of the justice, specif ying the particulars of such 
judgment. [C'73, § 4693; R., § 5090; C'51, § 3354.J 

SEC. 6609. Fine—payment to justice. If a fine is imposed, and paid 
before commitment, it shall be received by the justice and paid over to the 
county treasurer within thirty days after the receipt thereof. [C. '73, § 4694; 
R., § 5091; C.'51, §3355.] 

SEC. 5610. Payment to sheriff. If the defendant be committed for not 
paying a fine, he may pay it to the sheriff of the county, but to no other 
person, wiio must in like manner, within thirty days after the receipt 
thereof, pay it into the county treasury. [C'73, § 4695; R., § 5092; C. '51, 
§ 3356.] 

SEC. 5611. Receipt. If the fine, or any part thereof, is paid to the 
justice or sheriff, he must execute duplicate receipts therefor, one of which 
he must file without delay with the county auditor. [C'73, §4696;R., 
§5093; C'51, §3357.] 

SEC. 5612. Appeal—how taken. The justice rendering a judgment 
against the defendant must inform him of his right to an appeal therefrom, 
and make an entry on the docket of the giving of such information, and the 
defendant may thereupon take an appeal, by giving notice orally to the 
justice that he appeals, or by delivering to the justice, not later than twenty 
days thereafter, a written notice of his appeal, and in either case the justice 
must make an entry on his docket of the giving of such notice. [C 73, 
§ 4697; R., § 5095.] 

Appeals from judgment of justice: There 
is no provision for a review of errors of law 
only, in a criminal case tried before a justice 
of the peace. The provisions of 'i 4569 et seq. 
as to writs of error in civil cases are not ap
plicable in criminal prosecutions: Part of 
Lot, etc., v. State, 1-507; State ». Flinn, 51-133. 

The provisions of this section are appli
cable to trials before a mayor for violation 
of a city ordinance: State v. Hoog, 46-337. 

The provision of the Revision allowing 
an appeal by the prosecution was held uncon
stitutional so far as it authorized a retrial in 
the district court of a defendant acquitted 
before a justice having jurisdiction of the 
offense: State v.Tan Hot ton, 26-402. 

But under such provision it was held that 
where defendant pleaded guilty the state 
might appeal from the judgment upon such 
plea, and in the district court inquiry might 
be made into the circumstances in order to 
settle the amount of fine or punishment, es-

134 

pecially where the plea and judgment were 
entered in the absence of the prosecutor and 
before the day fixed for trial: State v. Tait, 
22-140. 

The receipt of the fine in such case by the 
county treasurer was held not such an ac
ceptance of the adjudication as to bar all 
right of appeal by the prosecution: Ibid. 

Where defendant was tried before a jus
tice of the peace upon information which 
contained several counts, and was found 
guilty upon the first, held, that the legal in
ference would be that he was acquitted upon 
the others, and upon appeal to the district 
court he could only be tried upon the first 
count: Stale v. Severson, 79 750. 

How taken: The mere filing of an appeal 
bond does not effect the appeal; it must be 
taken by giving notice, and if not so taken 
the case may be stricken from the docket of 
the district court: Slate v. Leyden, 13-433. 

In order to secure an appeal, notice 
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thereof must be given at the time judgment make an entry of the fact on his docket, does 
is rendered: State v. Kn'ipf, 61-522. not render the conviction void. The defend-

If defendant gives proper notice of appeal ant may have the amount of bail fixed in a 
there is nothing which the justice can do habeas corpus proceeding, but is not entitled 
which will deprive the party of his right to to UJ discharged \\ ithout bail: Jacoby v. Wud-
such appeal, and therefore the justice cannot dell, (51-247. 
be liable in damages for refusing an appeal, Mere mistake or inadvertence will not 
or committing the party without appeal, excuse the failure to take an appeal at the 
whatever may be his motives: Anderson v. time of judgment, and render an appeal 
Pari-, 57-69. afterwards taken proper: Cook v. United 

The fact that the justice fails to inform States, 1 G. Gr., 3S). 
defendant of his right to appeal, or fails to 

S E C . 5613. Bail—form of bond. The justice must thereupon enter an 
order on his docket, fixing the amount in which bail may be given by the 
defendant, and the execution of the judgment against the defendant shall 
not be stayed unless bail in that amount be put in, by an undertaking sub
stantially in the following form: 

County of • 
A B having been convicted before C D , a justice 

of the peace of said county, of the crime of (here designate it generally as 
in the information), by a judgment rendered on t h e . . . . day of , A. D. 
. . . . , and having appealed from said j udgment to the district court of said 
county: 

We, A B , and E P , hereby undertake that the 
said A B will appear in the district court of said county, at the 
term thereof to which the appeal is returnable, and submit to the judgment 
of said court, and not depart without leave of the same, or that we (or I, as 
the case may be) will pay to the state of Iowa the sum of dollars (the 
amount of bail fixed). 

A B 
E F  

Accepted by me, at , in the township of , t h i s . . . . day 
of , A D 

C D . . . . . . 
Justice of the peace. 

[C 73, § 4698; R., 5096; C ' 5 1 , § 3359.] 
This bond provides only for appearance amount adjudged against him on appeal: 

of defendant, and not that he will pay the Slate c. lienikc, !) 203. 

S E C . 6614. Qualifications of surety . The bail must possess the qual
ifications, justify and be taken in the manner prescribed in the chapter upon 
bail, and the same proceedings had in all respects, as far as applicable, 
except as in this chapter otherwise provided. [C. 73, g 4699: R., § 5097.] 

S E C . 5615. B y w h o m taken . Bail may be taken by the justice who 
rendered the judgment, or by any magistrate in the county who has authority 
to admit to bail, or by the district court or the clerk thereof. [C. 73 , § 4700; 
R., § 5098.] 

S E C . 5616. "Witnesses b o u n d over. When an appeal is taken, the 
justice must cause all material witnesses to enter into an undertaking, as in 
a case where a defendant is held to answer on a preliminary examination, 
to appear and testify on the tr ial of the api>eal in the district court, at the 
term at which it is returnable, and shall, as soon as practicable, and at least 
ten days before the first day of such term of the district court of the county, 
file in the office of the clerk thereof a certified copy of the entries on his 
docket, together with all the undertakings and papers in the case. [C. 73 , 
§ 4701; R., § 5099; C ' 5 1 , § 3360.] 

For similar provisions in case of preliminary examination, see \\ 5232-5235 and notes. 

S E C . 5617. Trial on appeal. The cause shall stand for trial anew in 
the district court in the same manner tha t it should have been tried before 
the justice, and as nearly as practicable as an issue of fact upon an indict
ment, without regard to technical errors or defects which have not prejudiced 
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the substantial rights of either party; and the court has full power over the 
case, the justice of the peace, his docket entries and his return, to admin
ister the justice of the case according to the law, and shall give judgment 
accordingly. [C'73, § 4702; R., § 5100; C'51, §§ 3361-4. J 

On appeal the case stands for trial anew, 
and such trial is to be conducted in the same 
manner as the first or original trial : ¡State c. 
Bow, 74-141. 

An appeal brings up the case on its mer
its. There is no method by which defend
ant may secure a review of errors of law 
only: Stale v. Flinn, 51-133. 

An appeal brings the case into the dis-
trict court for trial on its merits, and the 
court should disregard all merely technical 
errors or defects not prejudicing the sub
stantial rights of the parties, such, for in
stance, as that upon change of venue the case 
was sent to the wrong justice: Slate v. Mc-
Eroy, 68- 355. 

Failure of the justice to make proper and 
timely entries upon his docket cannot be 
urged on a trial in the district court on ap
peal from his judgment: Slate o. Valure, 64 
N. W., 280. 

If no plea is entered of record by the jus
tice of the peace it may be entered by the 
district court on the trial of the appeal: 
Stole v. McCombs, 13-426. 

An appeal waives any irregularities in 
the proceedings before the justice: Ibid. 

A defendant who has pleaded guilty be
fore the justice, and been sentenced upon 
such plea, may, on appeal, withdraw the 
plea as provided in \ 5337 with reference to 
proceeding's upon an indictment: Slate v. 
Kraft, 10-330; Slate v. Oehldayer, 38-297; 
State v. Farlee, 74-451. 

Where, upon the trial before the justice, 

withdrawn, and defendant was convicted on 
a third, held, that it was error, on an appeal 
to the district court, to convict defendant on 
the two counts which had been withdrawn 
before the justice: IS'K'C r. Shilling, 10-106. 

Where defendant was tried before a jus
tice upon an information containing several 
counts, and was found guilty and sentenced 
for one olïense. held, that on appeal he was 
subject to retrial upon all the counts, and 
could not insist upon having been acquitted 
as to any of them: Stale v. Mailing, 11-239. 

Defendant cannot, upon trial of an appeal 
in the district court, have the cause re
manded in the lower court in which it was 
tried, with directions for further proceed
ings therein, as to grant a change of venue 
it must be tried in the district court: Oltumwa 
v. Schuub, 52-515. 

As defendant may be tried without a jury 
before a justice, the provisions of this sec
tion authorize the waiver of the jury on trial 
of an appeal from the justice, although the 
jury cannot be waived in criminal prosecu
tions originally commenced in the district 
court: Stale v. Ill, 74 441: State c. Douglass, 
65 N.W., 151. And see notes to <j 5338. 

Sec, further, \ 5606 and notes. 
The fact that after taking an appeal de

fendant escapes from custody will not entitle 
the prosecution to a dismissal of such appeal 
in the justice court, it appearing that at the 
time when the motion comes on for hearing 
the defendant is in court ready for trial: 
State v. Colby, 92-463. 

two of the counts of the information were 
SEC. 5618. Appeal not dismissed. No appeal from the judgment of a 

justice of the peace in a criminal case shall be dismissed. [C'73, §4703; 
R., §5101.] 

SEC. 6619. Judgment enforced. If any proceedings are necessary to 
carry the judgment upon the appeal into effect, they shall be had in the 
district court. [C. 73, § 4704; R., § 5102.] 

SEC. 5620. Appeal to supreme court. Either party may appeal from 
the judgment of the district court to the supreme court in the same manner 
as from a judgment in a prosecution by indictment, and the defendant may 
be admitted to bail in like manner, and similar proceedings shall be had on 
the appeal in all respects, as far as applicable. [C'73, § 4705; R., § 5103; 
C'51, §3366.] 

Where the trial is in the district court on the city may take an appeal to the supreme 
the appeal of defendant from proceedings court: Burlington v. Unterkircher, 68 N.W., 
prosecuted by a city in the justice's court, 795 

SEC. 5621. Judgment upon such appeal. The same proceedings 
shall be had to carry into effect the judgment of the supreme court upon the 
appeal as if it had been taken from a judgment prosecuted by indictment. 
[0.73, § 4706; R., § 5104; C'51, § 3367.J 

CHAPTER 48. 
OF COMPROMISING CERTAIN OFFENSES BY LEAVE OF THE COURT. 

SECTION 5622. When allowed. When a defendant is prosecuted in a 
criminal action for a misdemeanor, for which the person injured by the act 



2132 
§§ Ü623-5G2G PARDONS, FINES AND FORFEITURES. Tit. XXV, Ch. 49. 

constituting the offense has a remedy by a civil action, the,offense may be 
compromised as provided in the next section, except when it was committed: 

1. By or upon an officer while in the execution of the duties of his office: 
2. Riotously; or, 
3. "With an intent to commit a felony. [C. 73, § 4708; R., § 5103.] 
SEC. 5623. Stay of proceedings. If the party injured in such a case 

appear before the court to which the papers on a preliminary examination 
are returned, at any time before trial on an indictment for the offense, or the 
trial of an appeal in the district court, and acknowledge in writing that he 
has received satisfaction for the injury, the court may, in its discretion, on 
payment of the costs incurred, order all proceedings to be stayed upon the 
prosecution, and the defendant to be discharged therefrom. But in that 
case the reasons for the order must be set forth therein and entered upon 
the minutes. [C.73, § 4709; R., § 5107.] 

SEC. 5624. Order a bar. The order authorized by the last section is 
a bar to another prosecution for the same offense. [C.73, § 4710; R., § 5108.] 

SEC. 5625. Otherwise not allowed. No public offense can be com
promised, nor can any proceedings for the prosecution or punishment 
thereof, upon a compromise, be stayed, except as provided in this chapter. 
[C.73, §4711; R., §5109.] 

CHAPTER 49. 

OF PARDONS AND THE REMISSION OF FINES AND FORFEITURES. 

SECTION 5626. By governor. The governor shall have power to remit 
fines and forfeitures upon such conditions and with such restrictions and 
limitations as he may think proper. After conviction of murder in the first 
degree, no pardon shall be granted by the governor until he shall have pre
sented the matter to and obtained the advice of the general assembly thereon, 
but he may commute a death sentence to imprisonment in the penitentiary 
for life. Before presenting the matter to the general assembly for its action, 
he shall cause a notice containing the reasons assigned for granting the 
pardon to be published in two newspapers of general circulation, one of 
which shall be published at the capital and the other in the county where 
the conviction was had, for four successive weeks, the last publication to be 
at least twenty days prior to the commencement of the session of the general 
assembly to which the matter shall be presented. [C. 73, § 4712; R., § 5116; 
C 5 1 , § 3278.] 

A pardon does not operate to discharge And a commutation of the judgments by 
the convict from the payment of costs ad- the governor, so far as they were a lien on 
judged against him on his trial: Èstep v. certain property, but not releasing defend-
Lacy, 35-419. ant from personal liability, and upon con-

The governor may grant a pardon upon dition that he pay all costs and forever refrain 
conditions; and where one condition was that from engaging in the saloon business in Iowa, 
he might revoke it upon such showing as he held to be no bar to his subsequent arrest and 
might deem sufficient, held, that the person imprisonment, where it did not appear that 
pardoned could not claim a judicial investi- he had complied with the condition upon 
gation as to whether he had violated the which the commutation was granted: Ibid. 
condition: Arthur v. Craig, 48-264. The governor may remit the forfeiture 

Neither the district attorney nor board of under a bail bond after judgment has been 
supervisors has any power to remit fines or rendered thereon: Harbin v. State, 78-263. 
to compromise judgments therefor for a less While the governor may remit the for-
sum than the amount of the fines imposed: feiture of a bail bond and a judgment against 
McKay v. Woodruff, 77-413. the surety on account of such forfeiture, he 

Therefore, where certain judgments were cannot remit the costs included in such judg-
satisfled of record by the district attorney ment as they are claims in favor of the offl-
for a less sum than the fines for which they cers, witnesses, etc., rendering legal services 
were rendered, and by authority of the board in the case and not in favor of the state: 
of supervisors, held, that the satisfactions State v. Beebe, 87-636. 
were absolutely void and no bar to further The law as to pardon in a case of murder 
proceedings to enforce the judgments: Ibid, in the first degree need not be given to the 
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jury even at defendant's request in trial for As to power of governor to pardon, see 
that offense. It has no relation to the ver- Const.,art. IV, \ 16. 
diet for the offense: State v. Dooley, 89-584. 

SEC. 6627. Application for. When an application is made to the gov
ernor for a pardon, reprieve or commutation, or for the remission of a fine 
or forfeiture, he may require the judge of the court, or the county attorney 
or attorney-general by whom the action was prosecuted, or the clerk of such 
court, to furnish him without delay a copy of the minutes of the evidence 
taken on the trial, and of any other facts having reference to the propriety 
of his exercise of his powers in the premises. He may also take the testi
mony of such persons, bearing upon such application, as he may deem 
advisable. Any person who, in giving such testimony, shall swear falsely, 
and any person who shall knowingly and corruptly make any false state
ments in an affidavit intended to be used in connection with an application 
for pardon, or for remission of fine or forfeiture, shall be guilty of perjury, 
and be punished accordingly. [C. 73, § 4713; R., § 5120.] 

SEC. 5628. Return to secretary of state. When any convict is par
doned or reprieved, or his sentence commuted, or any fine or forfeiture is remit
ted, the officer to whom the warrant is directed shall, as soon as may be after 
executing the same, make thereon a return in writing of his doings, sign the 
same with his name and official title, and file the same with the secretary of 
state, and file in the office of the clerk of the court in which the conviction was 
had, or in which it was to have been enforced, a certified copy of the war
rant and return, the proper entries in relation to which shall be made by 
such clerk. [C. 73, § 4714; R., § 5121; C'51, § 3279.J 

CHAPTER 50. 

OF ILLEGITIMATE CHILDREN. 

SECTION 5629. Complaint. When any woman residing in any county 
of the state is delivered of an illegitimate child, or is pregnant with a child 
which, if born alive, will be illegitimate, complaint may be made in writing 
by any person to the district court of the county where she resides, stating 
that fact, and charging the proper .person with being the father thereof. 
The proceedings shall be entitled in the name of the state against the accused 
as defendant. [C. 73, § 4715; R., § 1416; C. '51, § 848.] 

Nature of proceeding; costs: An action she may thus preclude herself and the county 
under this and following sections is a civil from the right to maintain the proceeding 
and not a criminal action, and the county is to secure to her the maintenance of the 
not liable for costs in case the judgment is child: Black Hawk County v. Cotter, 32-125; 
in favor of defendant: McAndrew v. Madison Stale v. Noble, 70-174. 
County, 67-54. A contract on the part of a female while 

This proceeding is to establish a civil under age to accept a sum paid in full of all 
liability and the issues are to be determined claims against the father of the child is not 
by the preponderance of the evidence, tne binding upon the state further than it would 
weight of the evidence and credibility of the be upon the female herself: State v. Baker, 
witnesses being for the jury : State v. Severson, 89-188. 
78-653. The statutory provisions as to disaffirm-

It is for the jury to weigh the testimony anee of contracts by a minor have no appli-
of the witnesses as well as all the facts and cation to such a case: Ibid. 
circumstances tending to corroborate or dis- Jurisdiction: The action cannot be main-
credit them and determine the case according tained outside of the jurisdiction within 
to the preponderance of the evidence: Staie which it arose, but a judgment therein is en-
v. Ginger, §0-574. titled to full faith and credit in any other 

Dismissal: And held, that the mother state. (So held in relation to such proceed-
might dismiss the prosecution and release ing, under the statutes of Indiana): State of 
defendant, if she chose, or receipt in full for Indiana v. Eellmer, 21-370. 
the judgment: Holmes v. State, 2 G. Gr., 501. Procedure under prior statutes discussed: 

Whether she might settle and receipt in Mills County v. Hamdker, 11-206. 
full, so as to preclude the county from the Limitation: The action is not barred in 
right to resort to this proceeding to compel two years after pregnancy. I t is not a pro-
the putative father to execute a bond, with ceeding for a statutory penalty within the 
•urety, to indemnify the county, qaœre; but provisions of § 3447: State v. Laughlin, 73 351. 
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Object of the proceeding: The proceeding 
is a civil action of a summary nature, intend
ed to secure the maintenance of the bastard, 
to the end that in no event shall the public 
become chargeable therewith. Therefore, 
where another person was chargeable for the 
maintenance of the bastard, by virtae of hav
ing married the mother while enciente, know
ing the fact, and therefore standing to the 
child in loco parentis, held, that the proceed
ing could not be maintained: State v Shoe~ 
maker, 62-343. 

The only issue under the present statu
tory provision is the 4ssue of guilty or not 
guilty, and if the defendant is found g'uilty 
the only judgment that can be rendered is to 
charge him with the maintenance of the 
child, and with such sum or sums and in such 
manner as the court shall direct and with the 
costs of the suit. His liability does not de
pend upon ability or inability of others to s up-
port the child or prevent Us becommg a 
charge on the county, and, therefore, evi
dence as to the financial condition of com
plainant should not be admitted: State v. La-
vin, 80-555. 

If the child is not born alive, an action, 
if already commenced, abates: and no judg
ment can be rendered for maintenance, nor 
for costs. In no event can the defendant be 
liable for lying-in expenses and medical at
tendance upon the mother: State r. Beatty, 
61-307. 

It is not improper in a bastardy proceed
ing, to inform the jury that the object of the 
proceeding is to protect the county from the 
expense of keeping an illegitimate child: 
State v. Pratt, 40-631. 

After recognition of an illegitimate child 
the father is liable for its support uniUr the 
pi-ovisions of \\ 2250, 3385: State v. Hastings, 
74-574. 

Evidence: The provisions of U 5488, 5489, 
requiring corroboration of the testimony of 
an accomplice, or of that of the prosecutrix, 
in"case of rape, seduction, etc., to warrant a 
conviction in a criminal prosecution, are not 
applicable in this proceeding. Neither need 
the case against defendant be made out be
yond a reasonable doubt; a preponderance of 
evidence is sufficient: Slate v. McGlothlen, 56-
544. 

But this rule applies to the question of 
guilt or innocence upon the whole case, and 
does not dispense with the force and effect 
to be given to presumptions arising from 
facts disclosed in evidence: and where it ap
peared that the child was born three months 
after the marriage of prosecutrix, held, that 
the presumption would arise that the child 
was begotten by the person to whom prose
cutrix was married, and that unless this pre
sumption was rebutted by clear, satisfactory 
and conclusive evidence, there would not be 
a preponderance of evidence such as to war
rant conviction of defendant: State v Romaine, 
58-46. 

Where the prosecutrix, after cohabiting 
with defendant, returned to her house, held, 
that proof that defendant had knowledge of 
declarations by her that she did so for the 
purpose of becoming the mother of a child 
and holding him for its support was not per
tinent in his behalf: Stale r. Pratt, 40-631. 

The fact that the jury find that prose
cutrix had connection with other men will 
not preclude them from finding defendant to 
be the father of the child: Ibid. 

In such a proceeding it is always allow
able to show unchaste conduct with a man 
other than the defendant, and especially if 
the circumstances are such as not to preclude 
the possibility that the other was the father 
of the child: State v. Karver, 65-53. 

But unchaste and indecent conduct in 
general is not material: State v. Johnson, 89-4. 

"Where the complainant has been guilty 
of illicit intercoui se with a man other than 
the defendant, it ia competent to show such 
fact as a circumstance to be used in corrobora
tion of the defendant in denying the pater
nity of the child; and this circumstance may 
become very important if it is shown who the 
other man was, and that his intimacies and 
opportunities continued until after the child 
in question was begotten: State v. Woodworth, 
bo-141. 

It is not allowable to consider unchaste 
conduct of complainant with other men than 
defendant, unless it has bearing upon the 
question of the paternity of the child: State 
v. Lavin, 80-555. 

The jury may be directed to consider evi
dence relating to the connection of com
plainant with other men, but if they find 
that defendant is the father of the child it 
is immaterial whether complainant is chaste 
or not: State v. Ginger, 80-574. ' 

Where it appeared that the mother of the 
child, about the time the child must have 
been begotten, was associating with another 
man than the one sought to be charged as 
father, and it was claimed that such other 
man was the father of the child, held, that 
circumstances tending to show illicit cohabi
tation between such other man and com
plainant eight years before the time the 
child was begotten were not too remote, as 
they would tend to prove what the relations 
between the parties were at a later timei 
State v. Iiorie, 79-605. 

Evidence tending to show illicit inter
course with another man at a time long prior 
to the time when the child was begotten is 
not admissible: State ex rel. v. Granger, 87-355 

Facts as to intercourse of the female with 
other men are important only in determining 
the question of parentage, but although they 
make difficult the solution of this question, 
they do not constitute a defense except as 
they show that defendant was not the father 
of the child: State v. Johnson, 89-4; State v. 
Bain; 89-188. 

Evidence of fact that complainant was 
accustomed, before and after the time the 
child was conceived, to occupy the same bed 
with a person who might have been the 
father of the child, is admissible as tending 
to affect the credibility of her testimony 
charging defendant with the child's pater
nity: Slate r. Read. 45-469. 

A child over two years of age, whose 
paternity is in question in a bastardy pro
ceeding, may be exhibited to the jury for the 
purpose of showing the resemblance between 
the child and the defendant. And lield not 
error to allow counsel to call attention to al
leged resemblances, the jury being in-
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structed that if they did not clearly see the the usual period of gestation from the time 
rssemblance they should disregard all claims fixed by the complainant in her testimony-
based thereon: State v. Smith, 54-104. for the connection with defendant will not 

Evidence that prosecutrix was pregnant be conclusive that defendant was not the 
at the time of the alleged intercourse not father of the child. The exact time of ges-
only tends to corroborate defendant in testi- tation is not a controlling circumstance; 
fying that he did not have connection with State v. Ginger. 80-574. 
prosecutrix, but shows that he was not the Evidence in a particular case held suffl-
father of the child, even if lie did have con- cient to support a verdict again&t the defend-
nection with prosecutrix as alleged: Slate v. ant: Slate i. (¿ninlon, 59-302. 
Smith, 61-538. In a particular case, held, that under the 

Also /<c!<7, that evidence that the child evidence the instructions were not as favor-
was prematurely born did not corroborate able to the defendant as they should have 
the testimony of prosecutrix that defendant been. Slide v. Smith, 61-538. 
had connection with her at a time which was The fact of an offer to compromise is not 
too near the birth ot the child to allow full admissible in evidence on behalf of complain-
period of gestation: Ibid. ant: State v Lavin, 80-555. 

The fact that the child was born before 

SEC. 5630. Notice. Upon the filing of the complaint, the clerk shall 
cause notice to be given to the person so charged as in an ordinary action. 
[C.73, § 4716; R., § 1417; C/51, § 849.] 

SEC. 5631. Lien created. Prom the time of the filing of such com
plaint, a lien shall be created upon the real property of the accused in the 
county where the action is pending for the payment of any money and the 
performance of any order adjudged by the proper court. [C. 73, § 4717; R., 
§ 1418; C'51, § 850.] 

SEC. 5632. Attachment. If the complaint is verified, the district judge 
may order an attachment to issue thereon without bond, which order shall 
specify the amount of property to be seized thereunder, and may be revoked 
at any time by such ]udge or the district court, on a showing made to either 
for a revocation of the same, and on such terms as such court or judge may 
deem proper in the premises. [C.73, § 4718.] 

SEC. 5633. County attorney to prosecute. The county attorney, on 
being notified of the facts justifying a complaint as provided in this chapter, 
or of the filing of such complaint, shall prosecute the matter in behalf of the 
complainant. [C. 73, § 4719.] 

SEC. 5634. Issue—how tried. The issue on the trial shall be ' ' guilty ' ' 
or " not guilty, " and shall be tried as an ordinary action. [C. 73, § 4720 ; R., 
§§1419, 1422; C. '51, §§851, 854.] 

Where the defendant's motion to quash proceeding is to be tried as an ordinary 
the complaint is overruled and he goes to action to establish a civil liability and not at. 
trial on the merits, he thereby waives his a criminal action: State v. Johnson, 89-4. 
right to further object to the ruling. The 

SEC. 5635. Judgment and execution. If the accused be found guilty, 
he shall be charged with the maintenance of the child in such sum or sums, 
and in such manner, as the court shall direct, and with the costs of the 
action; and the clerk may immediately issue execution for any sum ordered 
to be paid, and afterward, from time to time, as it shall be required to com
pel compliance with the order of the court. [C. 73, § 4/21; R., §§ 1423-4; C. 
'51, §§ 855-C] 

The judgment may be enforced in another tendance upon the mother: State v. lieatty, 
state: State of Indiana v. Ilelmer, 21-370. 01-307. 

If the child is not born alive, an action, if In a particular case, held, that a judgment 
already commenced, abates, and no judg- requiring defendant to pay $100 at once and 
ment can be rendered, for maintenance, nor $50 a year until $700 had been paid was not 
for costs. In no event can the defendant be excessive: State ». Ginger, 80-574. 
liable for lying-in expenses and medical at- See, further, notes to § 5629. 

SEC, 5636. Change of order. The court may at any time increase or 
diminish such sums, or vacate any order or judgment rendered in the pro
ceeding herein contemplated, on such notice to the defendant as the court 
or judge may prescribe. [C. 73, § 4722.] 

The court has the power to vacate such obligation to support his child under \ 2250: 
an order, and it may do so if it thinks that it State v. Hastings, 74-574. 
is better to hold defendant to the general 
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TITLE XXVI. 
OF THE DISCIPLINE AND GOVERNMENT OF JAILS AND 

PENITENTIARIES. 

C H A P T E R 1. 

OF THE JAILS. 

S E C T I O N 6637 . H o w used. The jails in the several counties in the 
state shall be in charge of the respective sheriffs and used as prisons : 

1. For the detention of persons charged with an offense and committed 
for trial or examination; 

2. For the detention of persons who may be committed to secure their 
attendance as witnesses on the tr ial of a criminal cause; 

3. For the confinement of persons under sentence, upon conviction for any 
offense, and of all other persons committed for any cause authorized by law. 

The provisions of this section extend to persons detained or committed 
by authority of the courts of the United States as well as of this state. 
[C.73, § 4723; R., g 5122; G.'51, §3103.] 

S E C . 6638 . Minors separate ly confined. Any sheriff, city marshal 
or chief of police, having in his care or custody any prisoner under the age 
of eighteen years, shall keep such prisoner separate and apart , and prevent 
communication by such prisoner with prisoners above that age, while such 
prisoners are not under the personal supervision of such officer, provided 
suitable buildings or jails are now or hereafter may be provided for that pur
pose. But the foregoing provisions may, at the discretion of such officer, 
be suspended as to any such prisoner who, in his judgment, is l ikely to or 
does exercise an immoral influence over those with whom he is associated. 
Any officer having charge of prisoners who without just cause or excuse 
neglects or refuses to perform the duties imposed on him by this section may 
be suspended and removed from office therefor, [26 G. A., ch. 105, §§ 2, 4.] 

S E C . 5639 . Females . All jails shall be provided with a separate apart
ment for females, and they shall be detained only in such apartment, nor 
shall males and females be at the same time allowed in the same apartment. 
[21 G. A., ch. 176.] 

S E C . 5640 . Keeper's duty . The keeper of the jail shall see that it is 
kept in a cleanly and heal thy condition, and pay strict attention to the per
sonal cleanliness of all the prisoners in his custody, as far as may be. 
Each prisoner must be furnished daily with sufficient clean water for drink 
and personal use, with a clean towel and shirt once a week, and served three 
times each day with wholesome food, well cooked, and in ample quanti ty. 
[0 .73, § 4724; R., § 5123; C ' 5 1 , § 3104.] 

S E C . 5641. SherifPs duty . The sheriff must keep a t rue and exact 
calendar of all prisoners committed under his care, which shall contain the 
names of all persons, their place of abode, the time of their commitment and 
discharge, the cause and term of commitment, the authority tha t committed 
them, and a description of their person, occupation, education and general 
habits. When any prisoner is discharged, such calendar must show the 
time when and the authority by which it took place, and if a person escapes, 
it must state part icularly the time and manner thereof. [C. '73, § 4725; R., 
§ 5124; C. '51, §3105.] 

S E C . 5642 . Calendar returned. At the opening of each term of the 
district court within its county, the sheriff must return a copy of such calen-
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dar to the judge thereof. If a sheriff neglects or refuses so to do, he shall 
be punished by fine not exceeding one hundred dollars. [C. '73, § 4726; 
R , g 5125; C 5 1 , §3106.] 

S E C . 5 6 4 3 . "What furnished prisoners . The keeper of each jail must 
furnish necessary bedding, clothing, fuel and medical aid for all prisoners 
under his charge and keep an accurate account of the same. [C. '73, § 4727; 
R., § 5127; C '51 , § 3108.J 

S E C . 5644 . R e m o v a l i n case of Are. When a jail is on fire, or any 
building contiguous or near thereto, and there is reason to apprehend the 
prisoners therein may be injured thereby, the sheriff or keeper must remove 
such prisoners to some safe and convenient place, and there confine them so 
long as it may be necessary to avoid such danger. [C.*73, § 4728; R., § 5128; 
C.'51, §3109.] 

S E C 5 6 4 5 . Inspectors of ja i l s . The clerk of the district court and 
county attorney are inspectors of the jails, and have power from time to 
time to visit and inspect the same and inquire into all matters connected 
with the government, discipline and police thereof. [C. '73, § 4729; R., § 5129; 
C. "51, § 3110.] 

S E C . 5646 . Vis i ta t ion . Such inspectors shall visit and examine such 
prisons twice each year, and at the next term of the district court held in 
their county present to such court, on the first day of its sitting, a detailed 
report of the condition of such prisons at the time of such inspection. FC. 
73 , § 4730; R., § 5130; C ' 5 1 , § 3111.] 

S E C . 5647 . Report, Such report must state the number of persons 
confined, for what cause, the number of persons usually confined in one 
room, the distinction, if any, observed in the treatment of prisoners, the 
evils found to exist in such prisons, and part icularly whether any provision 
of this chapter has been violated or neglected, and the cause thereof. [C. 
'73, § 4731; R., § 5131; C '51 , § 3112.] 

S E C . 5 6 4 8 . R i g h t to inspect. The keepers of prisons shall admit the 
inspectors or either of them into any par t thereof, exhibit to them, upon 
demand, all the books, papers , documents and accounts pertaining thereto, 
or to the prisoners confined therein, and render them every facility in their 
power to enable them to discharge their duties. [C.'73, § 4732; R., § 5132; 
C ' 5 1 , §3113.] 

S E C . 5649 . Officers examined . For the purpose of obtaining the nec
essary information to make the reports above required, the inspectors have 
power to examine, upon oath to be administered by either of them, any of 
the officers of the prison, or prisoners therein. [C.'73, § 4733; R., § 5133; 
C.'51, §3114.] 

S E C . 5 6 5 0 . Refractory prisoners . If any person confined in a jail 
upon a conviction or charge of an offense is refractory or disorderly, or if 
he wilfully destroys or injures any article of bedding or furniture, door, 
window or any other pa r t of the prison, the sheriff may chain or secure such 
person, or cause him to be kept in solitary confinement, not more than ten 
days for any one offense, during which time he may be fed with bread and 
water only, unless other food is necessary for the preservation of his health. 
[C.73, § 4734; R., § 5134; C '51 , § 3115.] 

S E C . 5 6 5 1 . E x p e n s e s of jail . All charges and expenses for the safe 
keeping and maintaining of convicts and persons charged with public 
offenses, and committed to the jail for examination or trial, shall be allowed 
by the board of supervisors, except prisoners committed or detained by the 
authority of the courts of the United States, in which cases the United 
States must pay such expenses to the county. [C.'73, § 4735; R., § 5135; 
C '51 , § 3116.] 

This section does not authorize the sheriff employed by the sheriff: McDonald v. Wood' 
to receive any further fees for taking charge bury County, 48-404. 
of prisoners, etc., than as provided by \ 511: While the sheriff is entitled to reasona-
Grubb v. Louisa County, 40-314. And the ble compensation as here provided, he can-
county is not liable for the service of a jailer not sue the county therefor until his account 

i \ 



2188 
§§ 5652-5656 JAILS. Tit. XXVI, Ch. 1. 

has been presented for settlement and al- The county is liable for necessaries for a 
lowance: Marvin v. Fremont County, 11-463. prisoner, although by reason of his condition 

A person furnishing clothing to prisoners it is impossible to confine him in jail: Milkr 
on the sheriff's request may maintain an ac- v. Dickinson County, 68-102. 
tion against the county therefor, and while An order made by a justice issuing a war-
only necessary clothing can be procured at rant for arrest, that the sheriff keep the 
the expense of the county, the discretion of prisoner in some safe place and provide for 
the sheriff, acting in good faith, cannot be his necessities until he is able to be brought 
controlled by the board of supervisors. The before a magistrate for trial, is a nullity and 
person furnishing clothing upon the sheriff's has no effect upon the liabilityof the county: 
request is only bound to know that it is for Ibid 
prisoners, and suitable, and, perhaps, neces
sary: Feldenhehner v. Woodbvry C"ou>i/</,56-379. 

SEC. 6652. Hard labor may be required. Able-bodied male persons 
over the age of sixteen and under fifty years, confined in any jail under the 
judgment of any tribunal authorized to imprison for the violation of any 
law, ordinance, by-law or police regulation, may be required to labor dur
ing the whole or part of the time of his sentence, as hereinafter provided, 
and such tribunal, when passing final judgment of imprisonment, whether 
for non-payment of fine or otherwise, shall have the power to and shall 
determine whether such imprisonment shall be at hard labor or not. [C. 73, 
§ 4736; R., § 5136; C'51, § 3107.] 

Where the judgment of a court of general 47-597: State v. Jordan, 39-387; In re Jordan, 
jurisdiction is that the defendant shall be 39-394; Stale v. Anwerda, 40-151. 
imprisoned at hard labor as provided by this Where the jury found defendant guilty of 
section, it will be presumed that the facts as murder in the first degree and directed that 
to age, etc., necessary to warrant such judg- he should be punished by imprisonment in 
ment were shown to the court: State v. Win- the penitentiary at hard labor for life, and 
blrand, 37-110, 113. in rendering judgment the court sentenced 

A judgment may direct that defendant be to imprisonment in the penitentiary for life, 
confined to hard labor at the rate of $1.50 per held, that the judgment must be presumed to 
day (§ 5657), but it cannot direct that he be mean imprisonment at hard labor, and suffl-
confined at that rate until the judgment is ciently corresponded with the verdict: State 
paid. The duration of the imprisonment is v. Cole, 63-695. 
to be determined by \ 5440: Keokuk v. Dressell, 

SEC. 5653. On highways , public grounds and buildings. Such 
labor may be on the streets or public roads, on or about public buildings or 
grounds, or at such other places in the county where confined, and during 
such reasonable time of the day, as the person having charge of the prison
ers may direct, not exceeding eight hours each day. [C. '73, § 4737.] 

SEC. 5654. Under whose direction. If the sentence is for the viola
tion of any of the statutes of the state, the sheriff of the county where the 
imprisonment is shall superintend the performance of the labor, and furnish 
the tools and materials, if necessary, to work with, at the expense of the county 
in which the convict is confined, and such county shall be entitled to his 
earnings. Such labor shall be performed in accordance with such rules and 
regulations as may be made by resolution of the board of supervisors, not 
inconsistent with the provisions of this chapter, and such labor shall not be 
leased. [21 G. A., ch. 153; C. 73, § 4738.] 

SEC. 5655. Fo r violation of city ordinance. When the imprisonment 
is under the judgment of any court, police court, police magistrate, mayor 
or other tribunal of a city or town, for the violation of any ordinance, by-law 
or other regulation thereof, the marshal shall superintend the labor, and 
furnish the tools and materials, if necessary, at the expense of the city or 
town requiring the labor, and such city or town shall be entitled to the earn
ings of its convicts. [C.73, § 4739.] 

SEC. 5656. At tempt to escape. The officer having charge of any con
victs for the purpose specified in this chapter may use such means as are 
necessary to prevent escape; and if a convict attempts to escape while going 
from or returning to the jail, or while at labor, or at any time, or if he 
refuses to labor, the officer having him in charge may, to secure such per
son, or cause him to labor, use the means allowed in case of a disorderly or 
refractory person confined upon conviction or charged with the commission 
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of an offense, such punishment to be inflicted within the jail or jail inclo-
sure, and shall not be considered as any part of the time for which the pris
oner is sentenced. [C. '73, § 4740.] 

SEC. 6657. Credit for labor. For every day's labor performed by any 
convict under the provisions hereof, there shall be credited on any judg
ment for tine and costs against him the sum of one dollar and fifty cents, 
and no person shall be entitled to the benefits of the law providing for the 
liberation of poor convicts if, in the opinion of the sheriff, the judgment may 
be satisfied by the labor of the person as herein authorized. [C. '73, § 4741.] 

Under this section a judgment may direct that in his opinion the judgment could not 
that defendant be confined to hard labor at be satisfied by the labor of the convict, under 
the rate of $1.50 per day, but it cannot direct the provisions of this section, a subsequent 
that he be confined at that rate until the pleading statiûg a contrary opinion on the 
judgment is paid. The duration of the im- part of the sheriff will not operate to prevent 
prisonment is determined by \ 5440: Keokuk the convict's discharge: In re Jordan, 39-394. 
v. Dresnell, 47-597; ¡State c. Jorden, 39-387;!»re See, further. M 5440, 5604, and notes. 
Jorden, 39-394; ¡State v. Anicerda. 40-151. As to provisions for release of poor con-

Where it has been made to appear by the victs, see \ 5533. 
sheriff's answer in a/tabeas corpus proceeding, 

SEC. 5658. Cruel treatment. If any officer or other person treat any 
prisoner in a cruel or inhuman manner, he shall be punished by fine not 
exceeding one thousand dollars, or by imprisonment in the county jail not 
exceeding twelve months, or by both such fine and imprisonment. [C. '73, § 
4742.] 

SEC. 5659. Protecting prisoners. The officer having a prisoner in 
charge shall protect him from insult and annoyance and communication 
with others while at labor, and going to and returning from the same, and 
may use such means as are necessary and proper therefor. Any person 
persisting in insulting and annoying or communicating with any prisoner, 
after being commanded by such officer to desist, shall be punished by a fine 
not exceeding ten dollars, or by imprisonment not exceeding three days. 
[C.'73, §4743.] 

SEC. 5660. City jails. The provisions of this chapter shall apply, as 
far as may be, to city jails and the persons in charge thereof. 

CHAPTER 2. 

OP PENITENTIARIES. 

SECTION 5661. Warden—how chosen—duties. The penitentiaries 
shall each be under the management and control of a warden, subject to the 
supervision of the governor. The wardens shall be elected by joint ballot 
of the general assembly, and hold office for two years from the first day of 
April following their election. They shall be general financial and super
intending agents of the state for the institutions, and held responsible for 
their government and disciplinary regulations, for the x*eceipt and disburse
ment of all moneys which may be appropriated for building, construction, 
general support, the payment of indebtedness or salaries of their under 
officers, or for any other purpose in connection with the institution. [20 G. 
A., ch. 17; C.73, § 4746; R., § 5174.] 

SEC. 5662. Bond—oath.. Each shall, before entering upon the dis
charge of his duty, execute a bond payable to the state in the penal sum of 
fifty thousand dollars, with not less than five freehold sureties, to be 
approved by the governor, conditioned that he will faithfully discharge all 
his duties as general superintendent and financial agent of the state for 
said institution; that he will faithfully apply any and all moneys that may 
come into his hands by virtue of his office to the purposes for which they 
are appropriated, and none other; that he will cause to be kept a full and 
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intelligible record of all the transactions of a monetary character connected 
with the institution; that he will impartially, and to the best of his ability, 
administer the disciplinary regulations of the institution so as to contribute 
to the health, safe keeping and profitable employment of the convicts; tha t 
he will appoint no one to the office of clerk, deputy warden or guard 
through favoritism or other personal consideration, and no one without due 
and proper regard to his qualifications for said stations; that he will render 
a faithful account of all the transactions of the institution to the governor, 
or his lawfully authorized agent, every th i r ty days, and oftener, as he may 
be required; tha t he will not become directly or indirectly interested in any 
contract for supplying materials, labor, provisions, clothing or any other 
thing for the use of said penitentiary, and that, at the expiration of his official 
term, he will surrender all books, papers, records, moneys or other proper ty 
or securities belonging to said institution to his successor in office. Each 
shall also take and subscribe an oath or affirmation, which shall be indorsed 
on the back of said bond, that he will support the constitution of the United 
States and tha t of the state of Iowa, and that he will scrupulously observe 
all the stipulations and conditions of said bond, and faithfully discharge 
all his duties agreeably to law according to the best of his ability, which 
bond shall be filed with the secretary of state. [C. 73 , § 4747; R., § 5175.] 

S E C . 5 6 6 3 . Restrict ions—clerk—guards. The warden must not carry 
on nor be concerned in the business of t rade or commerce during his contin
uance in office; he must reside constantly within the precincts of the prison, 
and shall take charge of the penitentiary and of all the interests of the state 
connected therewith, and shall appoint some suitable person as clerk, who 
shall also act as commissary under the direction of the warden, and one 
deputy, and as many guards as may be necessary to the safe keeping and 
government of the convicts, not exceeding one for every ten convicts under 
his charge at For t Madison, and one for every eight at Anamosa. At no 
time shall there be less than thirteen guards at Fo r t Madison. [17 G. A., 
ch. 149; 0 . 7 3 , § 4748; R., § 5142; C ' 5 1 , § 3128.] 

S E C . 5664 . M o n t h l y report. Each warden shall render to the gov
ernor between the first and tenth days of every month, and as nearly as 
practicable every th i r ty days, and oftener as the governor may require, a 
statement under oath of all the transactions of the institution, including the 
receipts and disbursements of funds—for which disbursements he shall in all 
cases present the proper voucher»—the entering into or discharging con
tracts, the reception and discharge of convicts, the construction, al tering 
or repairing the buildings, walls or other structures, and all his official 
acts and doings for th i r ty days next preceding the presentation of said 
monthly report ; which statement must contain an exact account of al l 
moneys received, together with a copy of all proposals received by him, 
and from what source and on what account, and all moneys paid out, and 
for what purpose the same were expended, and a succinct account of all his 
doings as warden during said period, and a reference to his authority for 
such action. [C.73, § 4749; R., § 5177.] 

S E C . 5665 . Biennia l report. Each warden shall biennially report 
under oath to the governor all his acts and doings for the preceding two 
years, and the general condition of the institution, financially and otherwise, 
together with the estimates necessary for the next succeeding two years, 
specifying distinctly the items for which those estimates and the basis upon 
which his calculations are made, and the governor may require a like or any 
other report before any special session of the general assembly. [22 G. A., 
ch. 82, § 35; C. 73 , § 4750; R., § 5178.] 

S E C . 5666 . Discipl ine—disdharge of officers. Each warden shall see 
that the laws and disciplinary rules and regulations of the institution are 
faithfully executed by his under officers and obeyed by the convicts; and it 
shall be his duty, upon failure or refusal of any clerk, deputy warden or 
guard to discharge his duty, forthwith to discharge him, and fill the vacancy 

$w\ 
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by the appointment of another person; and disobedience by the convicts 
shall be punished by the infliction of such penalties as are provided by law 
and the rules which are prescribed for the government of said institution. 
The warden shall keep a register of all punishments inflicted on any con
vict, and the cause for which they were inflicted. [C. 73, § 4751; R., § 5179.] 

SEC. 6667. Clerk—bond—oath. Each clerk of the penitentiary shall 
receive his appointment from and hold his office during the pleasure of the 
warden, and be in all things responsible to him. Before entering upon the 
discharge of his duties, he shall give bond to the state in the penal sum of 
forty thousand dollars, with two or more freehold sureties, to be approved 
by the governor, conditioned that he will keep a fair, honest, impartial and 
faithful record of the affairs of the penitentiary, written in a legible hand, 
with proper indices, upon a system of bookkeeping which shall enable him 
at all times to present in a plain and intelligible manner the financial condi
tion of the institution; that he will discharge all his duties as clerk and com
missary faithfully; and that he will not become interested, directly or 
indirectly, in any contract for furnishing supplies for the use of said institu
tion; and that he will yield strict and implicit obedience to the laws, rules 
and regulations of the institution, and to all the legal orders of the warden. 
He shall also take and subscribe an oath, which shall be indorsed on the 
bond, that he will support the constitution of the United States and that of 
this state, and that he will scrupulously observe all the conditions, stipula
tions and requirements thereof, and will faithfully discharge his duty as 
clerk and commissary during his continuance in office, according to the best 
of his judgment and ability; which bond shall be filed in the office of the 
secretary of state, and action thereon may be brought for the violation of 
any of its conditions, in the name of the state, for the use of the warden or 
any other person injured by such violation. [26 G. A., ch. 79, § 1; C.'73, 
§ 4752; R., § 5180.] 

SEC. 5668. Accounts kept. Among other entries to be made in the 
books of the institutions, each clerk shall open a separate account with the 
state, and he shall have a cash prisoners' fund, construction, repairing, pro
vision, bedding and lights, fuel, salaries, hospital, and miscellaneous 
account, an account with the lessees of convict labor, and an account with 
each officer and guard; and all the entries belonging to any one of the classes, 
whether they are debits or credits, shall be made under the appropriate 
head, and the clerk shall, whenever required by the warden, make out a 
complete balance sheet and swear to the same. [C'73, § 4753; R., 5181.] 

SEC. 5669. Deputy warden. Each deputy warden shall receive his 
appointment from the warden, and shall hold his office during his pleasure; 
he shall give bond with sureties and in the same manner, take a like oath, 
and be in all respects subject to like responsibilities, as the clerk, so far as 
the same are applicable; but the amount of the bond shall be five thousand 
dollars. He shall keep a regular time-table of the convict labor, and record 
the same in a book to be kept for that purpose, and shall keep a record of 
all the business under his control, and return an account thereof, together 
with an account of the convict labor, to the clerk at the close of each day. 
[18 G. A., ch. 154, § 3; C'73, § 4754; R., §§ 5169, 5182.] 

SEC. 5670. Guards. Each of the guards, when appointed, shall give 
bond to the warden with sureties to be approved by him, in the penal sum of 
one thousand dollars, conditioned that he will faithfully discharge his duty 
and obey the lawful orders of the warden; and shall take and subscribe an 
oath, which shall be indorsed thereon, that he will support the constitution 
of the United States and that of this state, and will scrupulously observe all 
thé conditions and stipulations of his bond; which bond shall be filed in the 
office of the clerk of the penitentiary, and a note thereof made on the record 
as to the date, amount and name of the principal and his sureties, and he 
shall hold his office during the pleasure of the warden. [C. '73, §§ 4755-6: 
B., §§ 5183-4.] . ' 
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SEC. 5671. Chaplain. Each warden shall appoint some suitable minis
ter of the gospel chaplain of the penitentiary, who shall hold his office dur
ing the pleasure of the warden, and shall give as much of his time as the 
condition and employment of the convicts will reasonably justify in giving 
them moral and religious instruction, and who shall at all times, when in the 
opinion of the warden the necessary labor of the convicts or the safety of 
the prison does not render it impracticable, have access to the convicts for 
that purpose, and should any of them be illiterate, the chaplain shall give 
them instruction in the ordinary branches of learning. [C.'73, § 4757; R., § 
5185.] 

SEC. 5672. Physician—medical record. Each warden shall appoint, 
with the approval of the governor, a physician for the penitentiary under 
his charge, who shall be a regular practicing physician under the laws of 
this state, be possessed of sufficient surgical instruments to perform all 
ordinary operations, who shall visit the prison at least once each day, and 
oftener, if necessary, personally examine all prisoners who are ill or claim
ing to be and reported to him, prescribe for such as in his judgment require 
treatment, examine every prisoner when admitted to the prison, keep a book 
to be called the hospital record, make therein a record of the physical con
dition, age, constitution, habits and health of all such, record the name of 
each patient treated, his age, occupation, symptoms, disease and treatment, 
have power with the concurrence of the warden to purchase such medicines 
and other supplies as in his judgment are necessary for the use of the 
hospital, and furnish the clerk immediately with the bills therefor, who 
shall compare them with the articles received, shall, when visiting the 
prison, conform to the rules and regulations thereof, express no opinion of 
the ability or disability of a prisoner, except in his record, which shall be 
authority for the officers in administering the regulations of the prison in 
relation to such prisoners, and, when a prisoner dies, he shall have the 
privilege of making a post-mortem examination of his remains, unless objec
tion thereto shall be made by the relatives of such deceased, and shall record 
the result of it in the hospital record in connection with the record of treat
ment. He shall also be physician for the department for the criminal insane. 
[C. '73, §§ 4758-65.] 

SEC. 6673. Steward. There shall be a steward nominated by him, 
who shall receive his appointment from the warden, and whose duty it shall 
be to dispense the medicine prescribed by the physician, and to do all other 
things necessary to carry out the treatment as directed. He shall act as 
guard or keeper of the prisoners in the hospital, and shall receive the same 
wages as other day guards or keepers, and be subject to the same rules and 
regulations. [C. '73, § 4766.] 

SEC. 6674. Matron. The warden may appoint a matron of the women's 
department who, under his general direction, shall have exclusive charge 
thereof, and shall keep a time-table of female convict labor, recording the 
same in a book for that purpose, and keep a record of all business under 
her control, returning an account thereof with an account of the female 
contract labor to the clerk at the close of each day. [20 G. A., ch 187, § 2.] 

SEC. 5676. Hard labor—solitary confinement. All punishment in 
the penitentiary by imprisonment must be by confinement to hard labor, and 
not by solitary imprisonment; but solitary impi-isonment may be used as a 
prison discipline for the government and good order of the convicts. [C. 
'73, § 4770; R., § 5137; C'51, § 3118.] 

SEC. 6676. Prisoners of United States. Convicts sentenced for a life 
or less term at hard labor shall be received by the warden into the peni
tentiary designated by the executive council, and those so sentenced by any 
court of the United States may be so received, and there kept in pursuance 
of their sentences, and it shall be unlawful for the warden of either peni
tentiary to receive convicts from outside of the districts named by the execu-
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tive council, except upon their order or that of the governor. [16 G. A., 
ch. 40, § 8; C.73, § 4771; R., § 5138; C'51, § 3119.] 

These provisions vesting in the executive . And held, that the council might desig-
council the authority to determine in which nate by classes instead of by individuals the 
penitentiary convicts shall be confined is not persons who should be transferred from one 
unconstitutional: 0'-Bne»i v. Ban; 83-51. penitentiary to another: Ibid. 

SEC. 5677. Service of process upon prisoner. All original or other 
legal notices addressed to a prisoner shall be served upon him by the war
den or his deputy, and all processes against him, whether directed to the 
warden or any peace officer, shall be executed by the warden or his deputy, 
and the returns made accordingly. [C. '73, § 4772; R., § 5144; C. '51, § 3130.] 

SEC. 5678. Contracts for supplies. All articles of food, clothing, 
bedding, raw materials for manufacture, fuel and other articles that may be 
necessary for the use of either penitentiary must be contracted for by the 
year, when such contracts can be advantageously made, in the following 
manner: Each warden shall annually make out an estimate of the quantity 
of each article necessary for the next ensuing year, commencing on the first 
day of October of each year, and ending on the last day of September there
after, and advertise that he will receive sealed proposals for furnishing and 
delivering at the prison such articles, or any of them, until the first day of 
October, payment to be made quarterly, stating the quantity and quality of 
each article required, the time when each must be delivered, and the terms 
of payment; which advertisement he shall cause to be inserted in one or 
more of the papers published in Fort Madison and Anamosa, and in one or 
more of the papers published at the seat of government, three weeks suc
cessively, the last publication to be at least one month before the first day 
of October in each year; but no advertisement shall be made until the esti
mates are submitted to the executive council and are approved by it, and 
all bills and awards of contracts for supplies shall be allowed and approved 
by it. [17 G. A., ch. 186; C.73, § 4773; R., § 5145; C. '51, § 3131.] 

SEC. 5679. Bills of supplies. The warden must take bills of the 
quantity and price of the supplies furnished for the prison at the time of 
the delivery, and must exhibit the same to the clerk, who must compare the 
same with the articles delivered. If the bills are found correct, he must 
enter them with the date in a book to be kept for that purpose. In like 
manner bills shall be taken and entered of all services rendered for the 
prison. If any such bill be found incorrect, the clerk shall omit to enter 
it, and immediately give notice to the warden, that the error may be cor
rected. [C.73, § 4774; R., § 5148; C. '51, § 3134.] 

SEC. 5680. Contractor to give security. No contract shall be 
accepted by the warden unless the contractor gives satisfactory security for 
the performance of it. [C. 73, § 4775; R., § 5149; C. '51, § 3135.] 

SEC. 6681. Escape of prisoner—reward. If a convict escapes from 
the penitentiary, the warden shall take all proper measures for his appre
hension; and for that purpose he may offer a reward, not exceeding fifty 
dollars, to be paid by the state, for the apprehension and delivery of such 
convict. [C. 73, § 4776; R., § 5160; C. '51, § 3147.] 

SEC. 5682. Discharge. No convict shall be discharged from the peni
tentiary until he has remained the full term for which he was sentenced, to 
be computed from and including the day on which he was received into the 
same, exclusive of the time he may have been in solitary confinement for 
any violation of the rules and regulations of the prison, unless he be_ par
doned or otherwise released by legal authority. [C.73, §4777; R., §5161; 
C.'51,§3148.] 

SEC. 5683. Property of convict. The warden shall receive and care 
for any property any convict may have on his person upon entering, and, if 
convenient, place the same, if money, at intei'est for the owner's use, keep
ing an account thereof, and on the discharge of the convict return, and if 
money, repay the same with the interest so earned, to him or his legal rep-



2 1 4 4 
:§ 5684-5Ô90 PENITENTIARIES. Tit. XXVI, Ch. 2. 

resentatives, unless in the meantime it has been previously disposed of 
according to law. [C. 73 , § 4778; R., § 5162; C '51 , § 3149.] 

S E C . 5 6 8 4 . On discharge. When a convict is discharged, the warden 
shall furnish transportat ion to him by means of a ticket for passage to the 
point in this state nearest his home, if he have one, or to any point of a like 
distance without the state, and, in addition thereto, the warden shall fur
nish him a suit of common clothing,, and not less, than three nor more than 
five dollars in money, all at the expense of the state, an account of which 
shall be kept by the warden. [15 G. A., ch. 48; 0 . 7 3 , § 4779; R., § 5163; 
C. '51, § 3150.] 

S E C . 5685 . Vis i tors . The warden shall demand and receive of each 
person, except those exempt by law and relatives of a convict confined 
therein, who visits the prison for the purpose of viewing the interior or pre
cincts, a sum of twenty-five cents, of which the warden shall keep an account, 
which shall be applied for the purchase of books for the use of the prison 
under the direction of the governor, or some one appointed by him for that 
purpose. [C.73, § 4780; R., § 5164; C. '51, § 3151.] 

S E C . 5686 . W h o m a y vis i t . The following persons are authorized to 
visit the penitentiary at pleasure: The governor, secretary, auditor and 
treasurer of state, members of the general assembly, judges of the supreme, 
district and superior courts, county attorneys, and all regular officiating min
isters of the gospel; and no other person shall be permitted to go within the 
prison where convicts are confined except by permission of the warden. [C. 
73, § 4781; R., § 5165; C '51 , § 3152.] 

S E C . 6687 . Expend i tures . Each warden shall see tha t r igid economy 
is practiced in all matters pertaining to the prison and the employment of 
the convicts, and that duplicate receipts be taken for all expenditures made 
on account thereof, one copy of which shall be forwarded to the auditor of 
state monthly. [C.73, § 4782; R., § 5166; C ' 5 1 , § 3153.] 

S E C . 5688 . Collection of debts due. The state auditor shall cause all 
debts due the state on account of the penitentiaries or connected therewith 
to be collected, and to this end shall place all such claims in the hands of 
the attorney-general or the county attorney of the proper county, to take 
such steps as may be required to accomplish the same. The officer in whose 
hands such matters shall be placed shall give the same personal attention. 
Action may be brought upon all demands in the name of the state or the 
warden, and judgments rendered, collected by execution and sale, at which 
sale the property may be bid off in the name of the state, and held and dis
posed of by the governor as in other cases of property owned by the state, 
for the use of the proper penitentiary. [C. 73 , §§ 4788-9.] 

S E C . 6689 . Act ions b y or against warden . All actions founded on 
contract made with the warden in his official capacity may be brought by or 
against the warden for the time being; and any action for injuries done or 
occasioned to the real or personal property belonging to the state and appro
priated to the use of the penitentiary, or being under the management of 
the warden thereof, may be prosecuted in the name of the warden for the 
time being, and no such action shall abate by the warden 's ceasing to be in 
office, but his successor, upon notice, shall assume the prosecution or defense 
thereof, and any judgment thereon shall stand as an ascertained claim against 
the state. When a new warden is appointed, all the books, accounts and 
papers belonging to the penitentiary shall be delivered to him, and he shall be 
vested with all the powers and subject to all the obligations with regard to 
any contract or any debts due to or from the penitentiary tha t his prede
cessor would have been if no change had taken place in the office. [C.73, § 
4791; R., § 5150; C.'51, § 3136.] 

S E C . 5690 . V a c a n c y i n office of warden . Whenever the office of 
warden is vacant, or he is absent from the penitentiary, or unable to per
form the duties of his office, the deputy shall perform the duties and be sub-
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ject to all the obligations and liabilities of the warden. [C.73, § 4792; R., § 
5151; C 5 1 , § 3137.] 

SEC. 5691. Overseers. Persons having suitable knowledge and skill 
in the branches of labor and manufactures carried on in the penitentiary 
may be employed as overseers, when practicable, and they must, respec
tively, superintend such portions of the labor of convicts for which they are 
most suitably qualified and which shall be assigned to them by the warden, 
and all of them, as well as the other subordinate officers thereof, must per
form such services in the management, superintending and guarding of the 
same as may be prescribed by the rules and regulations or directed by the 
warden. [C. 73, § 4793; R., § 5153; C. '51, § 3140.] 

SEC. 5692. Delinquency of officers. If any subordinate officer of the 
penitentiary is guilty of negligence or unfaithfulness in the discharge of his 
duties, or of a violation of any of the laws, rules and regulations for the 
government thereof, the warden may deduct from the pay of such officer a 
sum not exceeding one month's pay. [C.73 § 4794; R., §5154; C'51, § 3141.] 

SEC. 6693. Pestilence among convicts—minors separated. In case 
any pestilence or contagious sickness breaks out among the convicts, the 
warden may cause those confined in the penitentiary or any of them to be 
removed to a suitable place of security, where the sick shall receive all 
necessary care and medical attendance, and those removed must be returned 
as soon as may be to the penitentiary, to be confined according to their 
respective sentences, if the same be unexpired. I t shall be the duty of the 
warden of the penitentiary to keep prisoners under the age of eighteen, 
when not under the personal supervision of the officers of the penitentiary 
or at work, separate from the prisoners above that age, and to prevent per
sonal communication between such classes, except as to such prisoner under 
eighteen years of age who is likely to or does exercise an immoral influence 
over those with whom he is associated. Any warden who shall fail or refuse 
to obey the provisions of this section may be removed from office therefor. 
[26 G. A., ch. 105, §§ 1, 3, 4; C. 73, § 4795; R., § 5156; C'51, § 3143.] 

SEC. 6694. Negligence of officers. If any officer or other person 
employed in the penitentiary or its precincts negligently suffer any convict 
confined therein to be at large without its precincts, or out of the cell or 
apartment assigned to him, or to be conversed with, relieved or comforted 
contrary to law or the rules and regulations of the penitentiary, he shall be 
punished by a fine not exceeding five hundred dollars. [C. 73, § 4796; R., § 
5157; C'51, §3144.] 

SEC. 6695. Resistance to authority. If a convict sentenced to the 
penitentiary resists the authority of any officer, or refuses to obey his law
ful commands, such officer shall immediately enforce obedience by the use 
of such weapons or other aid as may be effectual, and if, in so doing, any 
convict thus resisting be wounded or killed by such officer or his assistants, 
they are justified. [C. 73, § 4797; R., § 5158; C. '51, § 3145.] 

SEC. 6696. Insurrection. Every officer and citizen of the state within 
reach shall, by every means within his power, suppress and aid in suppress
ing any insurrection among the convicts in the penitentiary, and prevent 
and aid in preventing the escape or rescue of any convict therefrom, or 
from any legal confinement, or from any person in whose custody a convict 
may be. If in the performance of this duty, or in arresting or assisting to 
arrest a convict who has escaped or been rescued, such officer or person 
•wound or kill the convict, or a person aiding or assisting him, the same 
shall be held justifiable. [C. 73, § 4798; R., § 5159; C. '51, § 3146.) 

SEC. 5697. Governor to visit. The governor shall visit said peniten
tiary personally, as often at least as once in three months, to inspect the 
books, papers and records of the clerk and deputy warden, and strictly to 
inquire into the official conduct of the warden, to examine into the general, 
economical, sanitary and disciplinary regulations thereof, and to alter and 
amend the same in any manner which may be best calculated to promote 
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economy in expenditure, and the health, safe keeping and obedience of con
victs; and all such alterations and amendments shall be reduced to writing, 
signed by the governor, and filed by him with the clerk, who shall forth
with record the same. And in case it is impracticable at any time for the 
governor to make sueh visit and inspection personally, he may appoint 
some suitable person to perform that service and report to him; but such 
person so appointed shall not have the power to make any alteration in the 
government of the institution, but may report to the governor only; and it 
is hereby made the duty of the governor to perform the service personally, 
if practicable. [C'73, § 4799; R., § 5186.] 

SEC. 5698. Appointment of visitor. In making the appointment of 
visitor, as provided for in the preceding section, the governor shall take care 
that no one is appointed who may be supposed to be under the influence sur
rounding either the penitentiary or any of its officers, nor shall any one be 
appointed who has hitherto been officially connected therewith, nor shall 
the same person be appointed twice in succession. [C.'73, § 4800; R., 
§ 5187.] 

SEC. 5699. Removal of warden. Should the governor at any time 
become satisfied that the warden is guilty of official negligence or miscon
duct in any particular so that the safety or health of the convicts is endan
gered, or that any funds appropriated for said institution are illegally 
invested or misapplied, or that said warden is in any manner conducting 
the affairs of the prison contrary to law and good faith, he shall forthwith 
remove said warden, notifying him of the specific cause for his removal, 
and also reporting to the next session of the general assembly, specifying 
his reasons therefor. He shall also appoint a warden to fill the vacancy 
thus occasioned, who shall qualify in the same manner as the regularly 
elected warden, but shall hold his office only until the vacancy is filled by 
the succeeding general assembly. [C'73, § 4801; R., § 5188.] 

SEC. 5700. Filling vacancy. The governor shall fill all vacancies 
that may occur in the office of warden by death, resignation or otherwise 
between the sessions of the general assembly, but no appointment thus 
made shall last over a session of the general assembly. [C.'73, § 4802; R., 
§ 5189.] 

SEC. 5701. Penalty for failure of duty. Should any person required 
to perform any duty relative to either penitentiary wilfully fail or refuse to 
perform the same, he shall be punished by fine in any sum not exceeding 
one thousand dollars, and shall forfeit his office; and should said wilful 
failure or refusal result in the escape of any of the convicts, or in loss of 
any of the funds appropriated to the use and benefit of the penitentiary, pro
vided said sum so lost shall exceed the amount of twenty dollars, he shall 
be punished by imprisonment in the penitentiary for a term not less than 
two nor more than ten years. [C. '73, § 4805; R., § 5196.] 

SEC. 5703. Contracts for convict labor. The warden, with the con
sent of the executive council, shall make contracts for the labor of convicts 
at the penitentiary of the state at Fort Madison for such time, not exceeding 
ten years, and at such prices, as said council may think for the best inter
ests of the state, and, with the approval of the executive council and with 
the consent of contracting parties, he may modify or cancel any existing 
contracts in relation to the labor of convicts. [18 G. A., ch. 149.] 

SEC. 5703. Good conduct—diminution of sentence. The deputy 
warden of each penitentiary shall keep a book in which shall be entered a 
record of each infraction of the published rules of discipline committed by 
a prisoner, with his name, and he shall forfeit, as herein provided, any 
diminution of time earned under this section. Each prisoner who shall 
have no infraction of the rules and regulations of the penitentiaries or laws 
of the state recorded against him, and who performs in a faithful manner 
the duties assigned to him, shall be entitled to the diminution of time from 
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his sentence as appears in the following table for the respective years of the 
sentence, and if the sentence be for less than a year, then the pro rata part 
thereof: 

NO. OF YEAR 
OP SENTENCE. 

GOOD TIME 
GRANTED. 

TOTAL GOOD TIME 
MADE. 

TIME TO BE SERVED I P 
FULL TIME IS MADE. 

1st year 1 month 1 month 11 months. 
2d year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

3 months 1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3d year 3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

6 months 
1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

10 months 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

5th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

7th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

8th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

9th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

11th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

12th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

14th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

15th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

18th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

22d year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

23d year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

24th year 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

3 months 

5 months 

6 months 
6 months 

6 months 

6 months 
6 months 

6 months 
6 months 

6 months 

1 year and 3 months 
1 year and 9 months 
2 years and 3 months 
2 years and 9 months . . . . 
3 years and 3 months . . . . 
3 years and 9 months 
4 years and 3 months 
4 years and 9 months 
5 years and 3 months . . . . 
5 years and 9 months 
6 years and 3 months . . . . 
6 years and 9 months 
7 years and 3 months . . . . 
7 years and 9 months 
8 years and 3 months . . . . 
8 years and 9 months . . . . 
9 years and 3 months 

10 years and 3 months . . . . 
10 years and 9 months . . . . 
11 years and 3 months . . . . 

1 year and 9 months. 
2 years and 6 months. 
3 years and 2 months. 
3 years and 9 months. 
4 years and 3 months. 
4 years and 9 months. 
5 years and 3 months. 
5 years and 9 months. 
U years and 3 months. 
t> years and 9 months. 
7 years and 3 months. 
7 years and 9 months. 
8 years and 3 months. 
8 years and 9 months. 
9 years and 3 months. 
9 years and 9 months. 

10 years and 3 months. 
10 years and 9 months. 
11 years and 3 months. 
11 years and 9 months. 
12 years and 3 months. 
12 years and 9 months. 
13 years and 3 months. 
13 years and 9 months. 

[23 G. A., ch. 57, § 1; 18 G. A.5 ch. 154, § 1.] 
SEC. 5704. Forfeiture. Any convict entitled to any diminution of his 

sentence under the preceding section, who shall violate any of the rules, 
regulations or laws for the government of the penitentiaries, shall forfeit, 
for the first offense, two days; for the second, four days; for the third, eight 
days; for the fourth, sixteen days, and, in addition thereto, whatever num
ber of days more than one that he is in punishment shall also be forfeited; 
for more than four offenses, or for an escape or attempt to escape, the 
warden shall have the power, with the approval of the governor, to deprive 
him of any portion or all of the good time that the convict may have earned, 
but not less than as provided for the fourth offense. [23 G. A., ch. 57, § 2.] 

SEC. 6705. Separate sentences. When a convict is committed under 
several convictions with separate sentences, they shall be construed as one 
continuous sentence in the granting or forfeiting of good time. [Same, § 3.] 

SEC. 5706. Restoration to citizenship. The governor shall have the 
right to grant any convict who has been confined in the penitentiaries, whom 
he shall think worthy thereof, a certificate of restoration to all his rights of 
citizenship, although such convict may have been guilty of an infraction of 
the rules and regulations of the penitentiary. The warden, upon request 
of the governor, shall, in case of application for such restoration, furnish 
him with a statement of the convict's deportment during his imprisonment, 
and may at all times make such recommendations to the governor as he 
shall think proper respecting his restoration thereto. [Same, § 4.] 

SEC. 5707. "Work in stone quarries. Able-bodied male persons sen
tenced to imprisonment in the penitentiary may be taken to that at Anamosa, 
there confined and worked upon the state stone-quarries near said peniten
tiary, but the labor of such convicts shall not be leased, and the warden 
shall keep a regular time-table of the convict labor and record thereof in a 
book provided for that purpose, and shall also keep a record of all the busi
ness under his control, returning to the clerk at the close of each day aa 
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account thereof, together with that of convict labor. He shall also have all 
stone which is not used for building purposes by the state, together with 
all refuse stone at the quarries, broken with hammers into pieces of not 
more than two and one-half inches in diameter, to be used for the improve
ment and macadamizing of streets and highways, this work to be done by 
convict labor when not otherwise employed, but the warden may in his dis
cretion make such disposition of any surplus refuse stone at the quarries as 
may be for the best interest of the state. [25 G. A., ch. 20, § 1; 18 G. A., 
ch. 154, § 3; 17 G. A., ch. 187; 16 G. A., ch. 40, §§ 7, 8; 14 G. A., ch. 43, § 14.] 

SEC. 6708. Disposal of stone. If any county, township, town, city or 
road district desires such stone for such purposes, the road supervisor or 
other officer having the supervision of streets and roads shall notify the 
county auditor, who, if satisfied the stone is needed for said purposes, shall 
issue his requisition upon the warden of the penitentiary for the quantity 
desired, but this shall not exceed ten car loads to any county, township 
town, city or road district per month, until all other like orders are filled; 
upon receipt of the requisition for the stone, the warden shall cause it to be 
loaded upon the cars, free of all charges, but the transportation thereof 
shall be at the expense of the party in whose favor the requisition is issued, 
and all such requisitions shall be filed in the office of the warden and filled 
in the order in which they were received, and the stone thus broken shall 
be used or disposed of for no other purpose, except by the state, or such 
other purposes as may be named in this chapter. [25 G. A., ch. 20, §§ 2,3.] 

SEC. 5709. Department of criminal insane. The department for the 
criminal insane in the penitentiary at Anamosa shall be under the control and 
management of the warden, and as a part thereof, in which all insane 
convicts shall be confined and treated. Any convict confined in the peni
tentiary at Port Madison, becoming insane, shall be transferred by order of 
the governor, to be issued by him upon receipt of a certificate from the 
physician of said penitentiary, to the department for the insane at Anamosa, 
and confined therein until he shall have served out his sentence or shall be 
pronounced cured, in which latter event he shall be there held in the peni
tentiary to serve out his unexpired sentence; and whenever a convict in the 
penitentiary at Anamosa is pronounced insane by the physician thereof, the 
like course shall be pursued. [22 G. A., ch. 69, §§ 1-5.] 

SEC. 6710. Examination at end of term. No insane convict shall be 
discharged from the hospital apartment provided for the criminal insane 
until restored to reason, except as hereinafter provided. At the expiration 
of the term of sentence of such convict, an examination shall be made by 
competent physicians, and if it shall be found that he has not been restored 
to reason, such fact shall be certified to the governor, who shall investigate 
the matter, and if in his opinion such convict should be transferred to one 
of the hospitals for the insane, he may so order, or he may order that said 
convict shall be retained in the hospital apartment of the prison for crimi
nal insane. [Same, § 6.] 

SEC. 5711. Assistant deputy •warden. An assistant aeputy warden 
shall be appointed, with the approval of the governor, for the penitentiary 
at Anamosa, who shall have charge of the department of the criminal 
insane, and who shall give bond in the sum of three thousand dollars with 
sureties, to be approved by the governor and filed with the secretary of 
state. [22 G. A., ch. 69, §§ 9, 10.] 

SEC. 6712. Removal of officers. Any officer of either penitentiary 
may be removed by the officer appointing him, and in the same manner. 

SEC. 5713. On account of interest in contracts. Should any officer 
be or become in any manner interested in contracts for furnishing provisions, 
clothing or other necessities for the use of a penitentiary, or be or become 
in any manner interested in contracts for buildings or the construction of 
buildings of any kind, in any way connected therewith, or for furnishing 
material of any kind for the construction of such buildings, or in any con-
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tract for the labor of convicts, such officer so interested shall, upon proof 
thereof being made, be removed from office and forfeit any interest he may 
have therein, and, on conviction thereof, shall be fined in any sum not more 
than two thousand, nor less than five hundred dollars. [C.'73, § 4769; R., 
§ 5191.] 

SEC. 5714. Governor's traveling expenses. The traveling expenses 
of the governor, incurred in the performance of any of the services required 
by this chapter, shall be paid out of the state treasury, upon his filing an 
itemized and verified account thereof with the auditor, who shall thereupon 
audit the same and draw his warrant upon the treasurer for the amount. 
[C'73, §4803;R., §5194.] 

SEC. 6715. Compensation of visitor. Should he be unable to per
form such duties in person, and appoint any one to make visits and inspec
tion for him, such person shall render to him at once an itemized and veri
fied account of his traveling and other expenses, together with the time 
engaged, and he shall determine the amount due, which shall not exceed 
three dollars per day and such expenses, and shall issue to such person his 
certificate thereof, and, upon its presentation to the auditor, he shall draw 
his warrant upon the treasurer for the amount. [C. '73, § 4804; R., § 5195.] 

SEC. 5716. Compensation of officers and employes. The officers 
and employes of each penitentiary shall be paid for their services the fol
lowing sums, monthly: the warden, one hundred and sixty-six dollars and 
sixty-seven cents; the deputy warden, one hundred dollars; the clerk, one 
hundred dollars; the chaplain, seventy dollars; each turnkey and guard, 
fifty dollars; the physician at Fort Madison, fifty dollars; the physician at 
Anamosa, for his entire services in the penitentiary and the department for 
the criminal insane, one hundred dollars; the assistant deputy warden in 
charge of the criminal insane department, eighty-three dollars and thirty-
four cents; the matron, seventy-five dollars; which amounts shall be paid 
by the state treasurer upon the requisition of the warden, accompanied with 
a detailed itemized statement duly verified, showing the number and kind 
of guards employed, the separate, several payments of the money drawn 
the previous month, and such other matters, if any, as the state auditor may 
require. [26 G. A., ch. 79, § 2; 22 G. A., ch. 69, §§ 7, 10; 20 G. A., ch. 187, 
§ 2; 18 G. A., ch. 200; 17 G. A., ch. 167; 16 G. A., ch. 156; C'73, §§ 4783-4; 
R., § 5192.] 

SEC. 6717. House rent of warden—affidavit. The warden shall also 
be furnished with house rent, fuel and lights for himself and family at the 
expense of the state, but no other perquisites or allowances. No warrant 
shall issue to the warden for his compensation until he shall make and file 
with the auditor of state an affidavit that he has not since the last payment to 
him, directly or indirectly, converted to his own use any provisions, supplies, 
waste or materials belonging to the state, nor permitted the same to be 
done by any other officer or person, except as herein provided. [18 G. A., 
ch. 200; 17 G. A., ch. 167; 16 G. A., ch. 156; C'73, § 4783; R., § 5192.] 

SEC. 6718. Support of convicts. For the general support of the con
victs confined in the penitentiaries, there shall be paid out of the state 
treasury the sum of nine dollars monthly for each convict at Fort Madison, 
and nine dollars and fifty cents monthly for each convict at Anamosa, or so 
much thereof as may be necessary, to be estimated by the average number 
for the preceding month, subject to a deduction of the sum charged to con
tractors of convict labor for that month, which sum shall be paid upon the 
requisition of the warden, accompanied with a statement of the number of 
convicts and the amount charged to contractors for that month, by the state 
treasurer. If the sum so charged to contractors cannot be collected in time 
to be available for such support for any given month, the governor may 
direct the payment of the full amount allowed for the support, or any part 
thereof, as may be necessary. [19 G. A., ch. 91; 17 G. A., ch. 83: C'73, §§ 
4785-7.] 
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[Notes of decisions referring to the subject matter of the rule will be found under the 
corresponding section of the Code. Even where the rule is not directly based on any Code 
section, the cases bearing on the rule are incorporated into notes to sections of the Code 
and references to such sections are given.] 

I. OF THE ORGANIZATION. 

SECTION 1. The supreme court shall consist of six judges, four of whom 
constitute a quorum for the transaction of business, but one alone may 
adjourn from day to day, or to a particular day, or until the next term. 
[Code, § 193.] 

SEC. 2. The judge whose term first expires shall be the chief justice, and 
so on in rotation. [Const., art. V, § 3.] 

II. OF THE JURISDICTION. 

S E C 3. The supreme court has appellate jurisdiction over all judgments 
and decisions of all courts of record, except as otherwise provided by law. 
[Code, § 4100.] 

S E C 4. An appeal may also be taken to the supreme court from: 
1. An order made affecting a substantial right in an action, when such 

order, in effect, determines the action and prevents a judgment from which 
an appeal might be taken; 

2. Afinal order made in special actions affecting a substantial right therein, 
or made on a summary application in an action after judgment; 

3. An order which grants or refuses, continues or modifies a provisional 
remedy; grants or refuses, dissolves, or refuses to dissolve an injunction or 
attachment; or grants or refuses a new trial; or sustains or overrules a 
demurrer; 

4. An intermediate order involving the merits or materially affecting the 
final decision; 

5. An order or judgment on habeas corpus. [Code, § 4101.] 
SEC 5. If any of the above orders or judgments are made or rendered by 

a judge, the same are reviewable, the same as if made by a court. [Code, 
§ 4102.] 

S E C 6. The supreme court has power to issue all writs and processes 
necessary to secure justice to parties, and to enforce its appellate jurisdic
tion; and it may exercise supervisory control over all inferior judicial tribu
nals. [Const., art. V, § 4; Code, § 4109. J 

S E C 7. It may enforce its mandates upon inferior courts and officers by 
fine and imprisonment, which imprisonment may continue until its mandates 
are obeyed. [Code, § 4147.] 
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III. OF THE TERMS. 

SEC. 8. The supreme court shall be held at the seat of government, and 
shall convene and hold three terms each year, one of which shall commence 
on the third Tuesday in January, one on the second Tuesday in May, and 
one on the first Tuesday in October. Each of said terms of court shall be 
for the submission and determination of causes and for the transaction of 
such other business as shall properly come before the court. All causes on 
the docket shall be heard at each term unless continued or otherwise dis
posed of by order of the court. The court shall remain in session so far as 
practicable until it is determined what the opinion of the court shall be in 
all causes submitted to it, except in causes where a re-argument is ordered. 
Judgments of affirmance, rulings and orders in causes submitted, and orders 
authorized by law may be made and entered by the court at any time regard
less of the terms of court. [Code, § 192.] 

IV. OF APPEALS. 

SEC. 9. Appeals from the superior and district courts may be taken to 
the supreme court at any time within six months from the rendition of the 
judgment or order appealed from, and not afterward. No appeal shall be 
taken in any cause in which the amount in controversy between the parties, 
as shown by the pleadings, does not exceed one hundred dollars, unless the 
trial judge shall, during the term in which judgment is entered, certify that 
the cause is one in which the appeal should be allowed, and upon such cer
tificate being filed the same shall be appealable regardless of the amount in 
controversy, but this limitation shall not affect the right of appeal in any 
action in which an interest in real estate is involved, nor shall the right of 
appeal be affected by the remission of any part of the verdict or judgment 
returned or rendered. [Code, § 4110.] 

SEC. 10- A part of several co-parties may appeal; but in such case they 
must serve notice of the appeal upon those not joining therein and file proof 
thereof with the clerk of the supreme court. [Code, § 4111.] 

SEC. 11. Co-parties refusing to join in an appeal cannot afterwards 
appeal or derive any benefit therefrom, unless from the necessity of the case, 
but they shall be held to have joined, and be liable for their proportion of 
the costs unless they appear and object thereto. [Code, § 4112.] 

SEC. 12. The death of one or all of the parties shall not cause the pro
ceedings to abate, but the names of the proper persons shall be substituted, 
as is provided in such cases in the district court, and the case may proceed. 
The court may also, in such case, grant a continuance when such a course 
will be calculated to promote the ends of justice. [Code, § 4150.] 

SEC. 13. An appeal is taken and perfected by the service of a notice in 
writing on the adverse party, his agent, or any attorney who appeared for 
him in the case in the court below, and also upon the clerk of the court 
wherein the proceedings were had, stating the appeal from the same, or 
from some specific part thereof, defining such part. [Codo, § 4114.] 

SEC. 14. A notice of appeal shall be served and return made thereon in 
the same manner as an original notice in a civil action and filed in the office 
of the clerk in which the judgment or order appealed from was rendered or 
made. All other notices connected with or growing out of the appeal shall 
be served and the return made in like manner and filed in the office of the 
clerk of the supreme court and all notices provided for in this section 
become a part of the record in the case on being filed. [Code, § 4115.] 

v. OF DOCKETING CAUSES. 

SEC. 15. A notice of appeal must be served thirty, and the cause filed 
and docketed fifteen, days before the first day of the next term of the 
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supreme court, or the same shall not be submitted at that term, unless the 
parties consent thereto. If the appeal is taken less than thirty days before 
the term, it must be so- filed and docketed for the next succeeding term. 
[Code, § 4116.] 

SEC. 16. The cause on appeal shall be docketed as it was in the court 
below, and the party taking the appeal shall be called the appellant, and 
the other party the appellee. No case shall be docketed until the fees pro
vided by law therefor have been paid. [Code, §§ 4108, 4121.] 

SEC. 17. The clerk shall docket the causes as they are filed in his 
office, and shall arrange and set a proper number for trial for each day of 
the term, placing together those from the same judicial district. No cause 
shall be docketed unless the abstract is filed fifteen days before the first 
day of the term at which the cause is set down for trial unless otherwise 
ordered by the court. If the abstract is not so filed the case shall be dock
eted for the next succeeding term. [Code, §§ 4117, 4119; Old Rules, § 114.] 

SEC. 18. Immediately after the time expires during which causes may 
be docketed for trial at a term of court, the clerk shall make and cause to 
be printed, without delay, the docket for the term, which shall give all 
causes, whether continuances or appearances, for trial at such term, which 
shall designate the number, the party appealing, the court and county from 
which the appeal is brought, the counsel of the parties, the day each cause 
is assigned for trial, and such other matter for information of the court and 
attorneys as may be conveniently given. He shall forward to each judge 
of the court, to each attorney having causes at the term, and to the clerk of 
the district and superior courts of each county, a copy of said docket. [Old 
Rules, § 115.] 

VI. OF ADVANCING CAUSES. 

SEC. 19. If a cause involves the decision of a question of public impor
tance, or rights which are likely to be lost or greatly impaired by delay, the 
court will, in its discretion, upon motion supported by affidavit, order the 
submission of'the cause at a term in advance of that at which it would other
wise be submitted. 

VII. OF ABSTRACTS, TRANSCRIPTS AND RECORDS. 

SEC. 20. At least thirty days before the day assigned for the hearing of 
a cause, the appellant shall serve upon each appellee, or his attorney, a 
printed copy of so much of the abstract of record as may be necessary to a 
full understanding of the questions presented for decision, which abstract 
shall be prepared as required by §§ 67, 68 and 69 of these rules. The appel
lant shall also, fifteen days before the first day of the term for which the 
cause is to be docketed for trial, file with the clerk twelve copies of said 
abstract. No cause shall be heard until thirty days after such service and 
fifteen days after such filing with the clerk, unless advanced by order of the 
court. In case of cross-appeals the party first giving notice of appeal shall, 
under this rule, be considered the appellant. [Old Rules, § 18.] 

SEC. 21. If it appear from an inspection of the abstract that the appel
lant has negligently or intentionally failed to comply with the rule requir
ing only so much of the record as may be necessary to a full understanding 
of the question presented for decision to be included therein, the court may, 
in its discretion, order a new abstract prepared in conformity with such 
rule or affirm the judgment of the lower court without considering the 
appeal. 

SEC. 22. The abstract so filed will be presumed to contain the record 
unless denied or corrected by a subsequent abstract. Every denial shall 
point out as specifically as the case will permit the defects alleged to exist 
in the abstract. A denial by the appellee shall be taken as true unless the 
appellant sustains his abstract by a certification of the record. Should the 
appellee deem the appellant's abstract incorrect or unfair he may prepare 
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such additional abstract as he shall deem necessary to a full understanding 
of the questions presented to the court for decision. A denial by the appel
lant of such additional abstract, if not confessed, will be disregarded unless 
sustained by a certification of the record. The appellee shall serve one 
printed copy of his additional abstract or denial on each appellant or his 
attorney and deliver twelve printed copies thereof to the clerk within ten 
days after receiving the appellant's abstract, and a denial by the appellant 
shall be served on the appellee and twelve printed copies thereof delivered 
to the clerk within five days after service of the additional abstract. [Code, 
§§ 4118, 4120.] 

SEC. 23. Ño certification of the record shall be required unless ordered 
by the supreme court, or a judge thereof, which order must be made upon 
an application in writing or by motion, designating the matters and things 
of record desired to be included therein, and showing the necessity therefor. 
The order, if granted, shall contain similar designations and show the parts 
to be given by an abstract of the original record and the portions to be by 
transcript, and may require any or all the matters to be presented by an 
amended abstract. The application and the order made shall be filed in the 
office of the clerk of the supreme court, who shall transmit the order to the 
clerk of the lower court, and send a notice or copy thereof to the appellant 
or his attorney. The order shall be attached to and returned with the record 
certified, and be submitted with the papers in the case. The appellant, upon 
notice or copy of the order being received by him or his attorney, shall, 
within five days unless otherwise ordered, pay or secure to the satisfaction 
of the clerk of the lower court his fees and expenses for preparing and for
warding the record ordered. [Code, § 4122; Old Rules, § 12.] 

SEC. 24. When certification of the record is required the designated 
papers, notices, depositions, exhibits identified as evidence, notice of appeal 
with return or acceptance of service thereon, and any other papers filed in 
the case, or any part thereof, may be transmitted to the supreme court in 
the original form or by a transcript of the same, excepting that the short
hand reporter's translation of his report shall be transmitted in its original 
form, but all entries of record must be certified by transcript. The clerk of 
the trial court shall verify his return, whether it be of the record or tran
scription thereof, by his certificate, under seal, distinguishing between orig
inals and transcripts, and such certification so made shall constitute a part 
of the record in the supreme court. [Code, § 4123; Old Rules, § 20.] 

SEC. 25. "Where a view of an original paper or exhibit in the action may 
be important to a correct decision of the appeal, the court may order the 
clerk of the court below to transmit the same, which he shall do in the man
ner provided for the transmission of certifications of the record. [Code, § 
4124.] 

SEC. 26. A transcript may be denied; and when such denial is made it 
shall be as specific as the case will permit. The trial court, the supreme 
court, or a judge of either court may make any orders necessary to secure 
a perfect record or transcript thereof, upon a showing by affidavit or other
wise, and upon such notice as the court or judge may prescribe. [Code, § 
4120.] 

SEC. 27. The transcript of any paper or exhibit required for use in the 
supreme court may be transmitted thereto by the clerk of the trial court, by 
express or other safe and speedy method, but not by a party or any attorney 
of a party. [Code, § 4125.] 

SEC. 28. If an abstract of the record is not filed by appellant thirty days 
before the second term after the appeal was taken, unless further time is 
given by the court, or a judge thereof, for cause shown, the appellee may 
file an abstract of such matters of record as are necessary, or may file a copy 
of the final judgment or order appealed from, notice of appeal and return of 
service thereof, certified by the clerk of the trial court, and cause the case 
to be docketed, and the appeal upon motion shall be dismissed, or the judg
ment or order affirmed. [Code, § 4120; Old Rules, § 21.] 
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SEC. 29. If the appellant fail to promptly pay or secure to the satis
faction of the clerk of the trial court his fees and expenses for preparing 
and forwarding to the clerk of the supreme court any record ordered to be 
certified by the supreme court, or a judge thereof, upon receiving notice 
thereof or copy of the order therefor, the appeal, upon motion supported by 
proof of the facts, may be dismissed or the judgment affirmed as the appellee 
may elect. [Code, § 4122.] 

SEC. 30. Where appellant has no right, or no further right to prosecute 
the appeal, the appellee may move to dismiss it, and if the grounds of the 
motion do not appear in the record, or by a writing purporting to have been 
signed by the appellant and filed, they must be verified by affidavit. [Code, 
§ 4151.] 

SEC. 31. The appellee may, by answer or abstract filed and verified by 
himself, agent or attorney, plead any facts which render the taking of the 
appeal improper or destroy the appellant's right of further prosecuting the 
same, to which the appellant may file a reply or abstract likewise verified 
by himself, his agent or attorney, and the question of law or fact therein 
shall be determined by the court, upon evidence in the form of affidavits 
unless otherwise ordered. [Code, § 4152; Old Rules, § 27.] 

VIII. OF SUPERSEDEAS BONDS. 

SEC. 32. No proceedings under a judgment or order nor any part thereof 
shall be stayed by an appeal unless the appellant executes a bond with one 
or more sureties to be filed with and approved by the clerk of the court in 
which the judgment or order was rendered or made, to the effect that he 
will pay to the appellee all costs and damages that shall be adjudged against 
him on the appeal, and will satisfy and perform the judgment or order 
appealed from, incase it shall be affirmed, and any judgment or order which 
the supreme court may render or order to be rendered by the inferior court, 
not exceeding in amount or value the original judgment or order, and all 
rents of or damages to property during the pendency of the appeal out of 
the possession of which the appellee is kept by reason of the appeal. If 
the bond is intended to stay proceedings on only a part of the judgment or 
order, it shall be varied so as to secure the part stayed alone. When thus 
filed and approved, the clerk shall issue a written order requiring the 
appellee and all others to stay all proceedings under such judgment or 
order, or so much thereof as is superseded thereby, but no appeal or stay 
shall vacate or affect such judgment or order. [Code, § 4128. ] 

SEC. 33. If a party has perfected his appeal and the clerk of the lower 
court refuses for any reason to approve the bond or requires an excessive pen
alty or unjust or improper conditions, he may apply to the district court or 
judge thereof, who shall fix the amount and conditions of the bond and approve 
the same. Pending the application, the judge may, by a written order, 
recall and stay all proceedings under the order or judgment appealed from, 
until the decision of the application. The bond thus approved shall be filed 
with the clerk who shall issue a written order to stay proceedings. [Code, 
§ 4132.] 

SEC. 34. The appellee may move the court rendering the judgment or 
making the order appealed from, or the supreme court, or a judge of either 
court, if in vacation, upon ten days' notice in writing to appellant, to dis
charge the bond on account of defect in substance or insufficiency in 
security, which motion, if well taken, shall be sustained, unless appeUant 
shall, within a day to be fixed in the order made and filed therein, give a 
new and sufficient bond as required by said order. If the new bond is not 
given, proceedings shall be had in the lower court as though no bond had 
been given, but a new and sufficient bond may be given at any time with like 
effect and results as though given in the first instance. [Code, § 4133.] 

SEC. 35. If the judgment or order is for the payment of money, the pen
alty shall be in at least twice the amount of the judgment and costs. If not 
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for the payment of money, the condition shall be to save the appellee harm
less from the consequences of taking the appeal, but in no case shall the 
penalty be less than one hundred dollars. [Code, § 4134.] 

IX. OP THE TRIAL, DECISION AND EXECUTION. 
ASSIGNMENTS OF ERROR. 

SEC. 36. Except in actions triable de novo no question shall be considered 
by the supreme court unless pointed out by an assignment of error, which 
need follow no stated form, but must clearly and specifically indicate the 
very error complained of, and among several points made in demurrer, 
motion, instructions or rulings, the one, or those relied upon, must be 
separately stated. The court need consider only such errors as are thus 
assigned, but must decide upon each one that is. [Code, § 4136.] 

SEC. 37. If errors are not assigned and filed, and a copy thereof served 
on the appellee or his attorney ten days before the first day of the trial term, 
unless good cause for the failure be shown, the appellee may have the 
appeal dismissed or the judgment or order affirmed. [Code, § 4137.] 

MOTIONS. 

SEC. 38. (1.) All motions must be in writing, filed with the clerk and 
entered upon the motion book. No motion shall be submitted without being 
publicly called by the court, unless the parties otherwise agree. 

(2.) All motions must be served by copy of the same and of all affidavits 
or documents upon which they are based, upon the opposite party or 
attorney, ten days before the morning on which the causes for the district 
are set for hearing. Such opposite party shall then have five days to file 
papers in resistance to the same, copies of which must be served upon the 
other party or attorney, and no papers will be regarded which do not appear 
to have been so served. This rule shall not apply to motions the causes 
whereof arise after the filing of the abstract, but in such cases timely notice 
of such motions shall be given to the opposite attorneys. Nor shall this 
rule apply, as to time of service, to motions for continuance. 

(3.) Motions made in a cause after judgment rendered by the supreme 
court, or after the time assigned for the hearing of causes from the district 
from which it was appealed, will be heard only upon proof of service of rea
sonable notice of such motion upon the adverse party or attorney. 

(4.) Arguments in support of motions, if any, must be in writing or print, 
and shall be filed before the morning of the day set for the hearing of the 
cause, and served by copy upon the opposite party or attorney when the 
motion is served; and arguments in resistance, if any, must be in writing or 
print and filed before the morning of the day set for the hearing of the 
cause, and served by copy on the opposite party or attorney when the 
papers in resistance are served. [Code, § 4138; Old Rules, § 52.] 

X. OF BRIEFS AND ARGUMENTS. 

SEC. 39. When the appeal presents to the court only questions of law 
upon rulings of the court below, the appellant shall open and close the argu
ment, and must, at least thirty days before the day assigned for the hearing 
of the case, serve upon an attorney for each appellee copies of his brief of 
points and authorities or argument. If appellee desires to be heard, he 
shall, at least ten days prior to the hearing, serve upon an attorney for 
each appellant copies of his brief or argument; and the reply, if in print, 
shall be served at least three days before the case is to be finally submitted. 
If the trial in the supreme court is de novo, and the appellant has the bur
den, he shall observe the foregoing rules. But if appellee has the burden, 
he may waive his right to open the argument by serving notice in writing 
of his intention to do so upon appellant or his attorney at least thirty days 
before the day assigned for the hearing of the cause. Appellant will then 
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he entitled to open the argument, and must serve copies of his argument 
upon an attorney for each appellee ten days before the hearing. Appellee 
may then, and at least three days before the submission, serve upon an 
attorney for each appellant copies of his argument, which must be strictly 
confined, to matters in reply to appellant's argument. A failure to comply 
with the above requirements will entitle the party not in default, unless the 
court shall, for sufficient cause, otherwise order, to a continuance or to have 
the case submitted at his option upon the brief and arguments on file when 
the default occurred. [Code, § 4139; Old Rules, §§ 53, 57.] 

SEC. 40. All printed briefs and arguments shall be prepared as required 
by § 66 hereof, and each party shall file with the clerk twelve printed 
copies of each brief or argument, together with proper evidence of service 
of the same upon opposing attorneys. The clerk shall note upon his docket 
the date of the service and filing of all manuscripts and arguments, and no 
brief or argument not served or filed within the time prescribed by these 
rules will be transmitted to the judges or considered by them in disposing 
of the case. No cause will be entered as submitted until the arguments are 
finally and actually concluded. [Old Rules, §§ 53, 54.] 

SEC. 41. Notice in writing or in print of intention to argue a case orally 
shall be served upon an attorney for the adverse party and filed with the 
clerk fifteen days before the first day of the term, and the party who fails 
to so serve and file such notice shall not be entitled to argue orally, except 
in reply to an oral argument for the adverse party. [Old Rules, § 55.] 

SEC. 42. If appellant has given the notice, he is entitled to open and 
close the argument, unless the cause is triable de novo and the appellee has 
the burden. If the notice was given by appellee only, he is entitled to the 
opening, and the appellant must confine his remarks to a reply, unless 
the cause is triable de novo. If the cause is triable de novo and appellee has the 
burden, he may, if he has given the requisite notice, open and close the 
argument. [Old Rules, § 57.] 

SEC. 43. No oral argument shall exceed one hour in length unless an 
extension of time be granted before the argument of the case is commenced. 
Only two attorneys will be heard on each side, but in case no oral argument 
is made on one side, only one attorney shall be heard for the other. [Old 
Rules, § 56.] 

SEC. 44. At the commencement of each assignment for the term all 
causes included in the assignment will be called, but the submission of a 
cause will not be taken-on the first call if any party thereto object. The 
court will hear all causes included in the assignment and take the sub
missions thereof in the order in which they are assigned, excepting those 
which have been continued or otherwise disposed of by direction of court. 
[Code, § 4139; Old Rules, §§ 58, 68.] 

XI. OF DECISIONS AND OPINIONS. 

S E C 45. The court may reverse, modify or affirm the judgment, decree 
or order appealed from, or render such as the inferior court should have 
done. [Code, § 4139.] 

S E C 46. No cause will be considered as decided until a written decision 
is filed with the clerk. The decisions of the court on all questions passed 
upon by it, including motions and points of practice, shall be specifically 
stated, and shall be accompanied by an opinion upon all such matters as are 
deemed of sufficient importance, together with any dissent therefrom, which 
dissent may be stated with or without an opinion;and all decisions and opin
ions, including dissents, shall be in writing and be filed with the clerk except 
rulings on motions which may be entered upon the announcement book. If 
the decision is not accompanied with an opinion, it shall briefly state the 
title of the case, the county from which the case was appealed, the name of 
the presiding judge, the nature of the action, the names of counsel appearing 
on either side, and the conclusions reached. [Code, §§ 198, 4139.] 
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S E C . 47. When the court is equally divided in opinion the judgment of 
the court below shall stand affirmed, but the decision is of no further force or 
authority. In case of such division, opinions may be filed a t the option of 
the court. If no opinion is filed a writ ten announcement shall be made of the 
division of the court upon the questions presented, and that the judgment is 
affirmed by operation of law. [Code, §§ 195, 198.] 

XII. OF RECORDS AND REPORTS. 

S E C . 48. The records and reports must in all cases show whether a 
decision was made by a full bench, and whether either, and if so, which, of the 
judges dissented from the decision. [Code, § 199.J 

S E C . 49. All decisions and opinions of the court shal l be published in the 
official reports , except such as the court may think unimportant. Decisions 
and opinions which are not to be included will be marked, ' ' Not to be offi
cially reported, " and when so marked they shall not be included in t he 
reports . [Code, § 200; Old Eules, § 60.] 

XIII. OF JUDGMENTS AND,DECREES. 

S E C . 50. The supreme court, if it affirms the judgment, shall also, if the 
appellee asks or moves therefor, render judgment against the appellant and 
his sureties on the appeal bond for the amount of the judgment, damages 
and costs referred to therein, in case such damages can be accurately known 
to the court without an issue and trial . [Code, § 4140.] 

S E C . 51. Upon the affirmance of any judgment or order for the payment 
of money, the collection of which in whole or par t has been stayed by an 
appeal bond, the court may award to the appellee damages upon the amount 
so stayed; and, if satisfied by the record that the appeal was taken for delay 
only, may award as damages a sum not exceeding fifteen per cent, thereon. 
LCode, § 4141.] 

S E C . 52. Decrees to be entered in this court shall be prepared by the 
attorney of the parties in whose favor they are rendered. Copies shall be 
served on the opposite attorney and filed in the court within twenty days 
after the attorney prepar ing them shall have received notice of the decision 
in the cause in which they are entered. [Old Rules, § 71.] 

S E C . 53. When, by the decision, a decree is to be entered in this court at 
the option of either party, such option shall be declared and a decree fur
nished under the above rule within twenty days from the date at which the 
attorney required to prepare the decree received notice of the decision. 
[Old Rules, § 72.] 

S E C . 54. No procedendo, except in criminal cases and in cases where 
petitions for rehearing have been overruled, shall issue in any case until 
the expiration of thir ty days from the filing of the opinion in the case, 
except upon an order of one of the judges of the court, upon cause shown. 
[Old Rules, § 70. J 

XIV. OF EXECUTIONS. 

S E C . 55. If the supreme court affirms the judgment or order it may send 
the cause to the court below to have the same carried into effect, or may 
issue the necessary process for this purpose, directed to the sheriff of the 
proper county, as the par ty may require. [Code, § 4143.] 

S E C . 56. If remanded to the inferior court to be carried into effect, such 
decision and the order of the court thereon, being certified thereto and 
entered on the records thereof, shall have the same force and effect as if 
made and entered during the session of that court. [Code, § 4144.] 

S E C . 57. If by the decision of the supreme court, the appellant becomes 
entitled to a restoration of any par t of the money or property that was 
taken from him by means of such judgment or order, either the supreme 
court or the court below may direct execution or writ of restitution to issue 
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for the purpose of restoring to him such property or its value. [Code, § 
4145.] 

SEC. 58. Executions issued from the supreme court shall be like those 
from the district court, attended with the same consequences, and returna
ble in the same time. [Code, § 4153.] 

SEC. 59. In cases in which the judgment below is affirmed in this court, 
the parties in whose favor the judgment is affirmed may have execution 
either from this court or the court below. In case of an execution from this 
court, if a process of garnishment is served upon the execution defendant, 
either principal or surety, the sheriff, in addition to his return, shall return 
a copy of the execution and his returns to the district or superior court from 
which the cause was appealed, and all issues of fact which may arise in said 
garnishment process shall be tried by that court. [Old Rules, § 67.] 

XV. OF REHEARINGS. 

SEC. 60. No petition for rehearing shall be filed after sixty days from 
the filing of the opinion or decision of the supreme court. [Code, § 4149; 
Old Rules, § 88.] 

SEC. 61. Written notice of intention to petition for a rehearing shall be 
served on the opposite party or his attorney, and the clerk of the court, 
within thirty days after the filing of the opinion or decision, and if no such 
notice is served, the petition for rehearing shall not be filed after the 
expiration of such thirty days. [Code, § 4149; Old Rules, § 89.] 

SEC. 62. The petition for rehearing shall be printed and, with proof of 
service thereof on the opposite party, or his attorney, shall be filed with the 
clerk of the court within sixty days after the opinion is filed, and may be 
made the argument or brief of authorities relied upon for a rehearing. It 
shall include a copy of the opinion or decision of the court to which objection 
is made, or a reference to the volume and'page of the Northwestern Reporter 
in which it has been printed. The adverse party may file an argument in 
response. [Code, § 4149; Old Rules, §§ 90, 92.] 

SEC. 63. A copy of the petition shall be served upon the attorney of the 
adverse party, and if there be more than one, upon the attorney of each of 
them, within sixty days after the opinion or decision is filed; and twelve 
copies shall be delivered to the clerk of the court. If there be a printed argu
ment in resistance of the petition, a copy thereof shall be served upon the 
attorney for the petitioner ten days before the day fixed for the hearing of 
the cause, and twelve copies shall be delivered to the clerk Of the court. 
[Code, § 4149; Old Rules, §§ 90, 91.] 

SEC. 64. The cause shall be placed on the docket and assigned for hear
ing at the next term, the first day of which shall not be less than twenty 
days after the filing of the petition. If the party applying for a rehearing 
shall give notice of oral argument in his petition, both parties shall be enti
tled to be heard orally, unless the party giving notice waive oral argument. 
[Code, § 4149; Old Rules, § 90.] 

SEC. 65. If a petition for rehearing is filed, it shall suspend the decision, 
if the court or one of the judges upon its presentation so order, until after 
the final decision on the rehearing. [Code, § 4148.] 

XVI. OF PREPARING AND PRINTING ABSTRACTS, TRANSCRIPTS, BRIEFS, 
ARGUMENTS AND PETITIONS FOR REHEARING. 

S E C 66. All abstracts, denials of abstracts, briefs, arguments and peti
tions for rehearing shall be printed upon unruled writing paper, with type 
commonly known as small pica, leaded lines, the printed page to be four 
inches wide by seven inches long, with a margin of two inches; but the type 
in which extracts are printed may be small pica solid, or brevier with loaded 
lines. The first page of the abstract, denial, brief or argument, shall show 
the title of the cause, designating the appellant and the appellee, the term 
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of the supreme court to which the appeal is brought, the court from which 
the appeal is taken, the name of the judge who presided at the trial, and the 
names of the attorneys for both the appellant and appellee. [Old Rules, 
§96.J 

SEC. 67. The abstract must be accompanied by a complete index of its 
contents. [Old Rules, § 97.] 

SEC. 68. Abstracts of record shall be made substantially in the following 
form: 

IN THE SUPREME COURT OP IOWA. 

JANUARY TERM, 1 8 . . . . 

J O H N DOE, Appellant, ) Appellant's Abstract of Record. 
vs. V 

RICHARD R O E , Appellee. ) ("In Equity" or " A t Law.") 

Appeal from Van Buren District Court. 

JOHN SMITH, Judge. 
J. C. K., for the Appellant. 
H. H. S., for the Appellee. 

On the day of , 18.., the plaintiff filed in the Van Buren district court a 

PETITION 

stating his cause of action as follows: 
[Set out all of petition necessary to an understanding of the questions to be presented 

to this court, and no more. In setting out exhibits, omit all merely formal irrelevant parts, 
as, for example, if the exhibit be a deed or mortgage and no question is raised as to the 
acknowledgment, omit the acknowledgment. 

When the defendant has appeared I t is useless to encumber the record with the original 
notice, or the return of the officer.] 

On the day of , A. D. 18.., the defendant filed a 

DEMURRER 

to said petition setting up the following grounds: 
[State only the grounds of demurrer, omitting the formal parts. If the pleading was a 

motion, and the ruling thereon is one of the questions to be considered, set it out in the 
same way, and continue.] 

And on t h e . . . .day of , 18.., the same was submitted to the court, and the court 
made the following rulings thereon: [Here set out the ruling. In every instance let the 
abstract be made in the chronological order of the events in the case—let each ruling 
appear in the proper connection. If the defendant pleaded over, and thereby waived his 
right to appeal from these rulings, no mention of them should be made in the abstract, but 
it should continue.] 

And on t h e . . . .day of , 18.., the defendant filed his 

ANSWER 

to the petition, setting up the following defenses: 
[Here set out the defenses, omitting all formal parts. If motions or demurrers were 

interposed to this pleading, proceed as directed with reference to the petition. 
Frame the record so that it will properly present all questions to be reviewed and raised 

before issue is joined. When the abstract shows issue joined, proceed.] 

BILL OF EXCEPTIONS. 

On t h e . . . .day of , 18.., said cause was tried to a jury (or the court, as the case 
may be) and on the trial the following proceedings were had: 

[Here set out so much of the evidence and proceedings as is necessary to show the rul
ings of the court to which exceptions were taken during the progress of the trial.] 

INSTRUCTIONS. 

After the evidence and the arguments of counsel were concluded, the plaintiff (or 
defendant, as the case may be) asked the court to give each of the following instructions 
to the jury: 

[Set out the instructions referred to, and continuo.] 
Which the court refused as to each instruction, to which several rulings the plaintiff 

[or defendant] excepted at the time, and thereupon the court gave the following instruc
tions to the jury: 

[Set out the instructions.] 
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To the giving of those numbered (give the number) and to the giving of each thereof 
the plaintiff (or defendant) at the time excepted. 

VERDICT. 

On t h e . . . .day of , 18.., the jury returned into court with the following verdict: 

[Set out the verdict.] 

MOTION FOR NEW TRIAL. 

On t h e . . . .day of , 1 8 . . , the plaintiff (or defendant) filed a motion praying the 
court to set aside the verdict and grant a new trial upon the following grounds: 

[Set out the grounds aforesaid for the new trial.] 
On the day of 18.., the court made the following ruling upon said motion: 

[Set out the record of the ruling.] 

To which the plaintiff (or defendant) at the time excepted. 

JUDGMENT. 

On the day of 18.., the following judgment was entered: 
[Set out the judgment entry appealed from.] 

On t h e . . . .day of , 18.., the plaintiff perfected an appeal to the supreme court of 
the state of Iowa, by serving upon the defendant and the clerk of the district court of 
Van Buren county a notice of appeal. 

[If supersedeas bond was filed, state the fact.] 

ASSIGNMENT OF ERRORS. 

And the appellant herein says there is manifest error on the face of the record in this: 
[Set out the errors assigned.] 

This outline is presented for the purpose of indicating the character of 
the abstract contemplated by the rule, which, like all the rules, is to be sub
stantially complied with. Of course, no formula can be laid down applicable 
to all cases. The rule to be observed in abstracting a case is: Preserve 
everything material to the questions to be decided, and omit everything 
else. [Code, §§ 3675, 3749; Old Rules, § 98.] 

SEC. 69. The printed brief and argument shall state in divisions thereof, 
properly numbered, the several propositions of law claimed by the party 
making such brief or argument to be involved in the case before the supreme 
court, and authorities relied upon in support of the same. When an author
ity cited is an adjudicated case, the brief or argument must show the 
names of the parties, the volume in which it is reported, and the page or 
pages containing the matter to which the attorney desires to call the atten
tion of the court. When the reference is a text-book, the number or date of 
the edition must be stated, with the number of the volume and page. [Old 
Eules, § 99.] 

SEC. 70. Transcripts of the record, when required by the supreme court, 
or a judge thereof, may be made substantially in the manner following, viz: 
STATE O F IOWA, ) 
County of f 

In the district (or superior) court of Iowa, at a term begun and holden in the county of 
. . . . , on the . . . . day of , A. D. 18 . . , before J. H. G., judge of the judicial district 
(or judge of the . . . . superior court) of the State of Iowa. 
N. P. ) 

Be it remembered that heretofore, to wit, on the day of A. D. 18 . . , a petition 
was filed in the office of the clerk of the district (or superior) court, in and for the county 
of . . . . in words and figures following, to wit: 

[Here insert the petition in full.] 
[Proceed in the same manner in relation to whatever paper is filed, such as the original 

notice, or a petition for attachment, etc. 
If the cause has come from another county by a change of venue, begin as above: " Be 

it remembered," and state in like manner all that was done in the county from which the 
venue was changed.] 

136 



216a STATUTES AND RULES OP THE SUPREME COURT. 

And afterward there was filed in the office of the said clerk a notice, in the words and 
figures following, to wit: 

[Here insert the notice in full.] 

[Copy all indorsements on the face of the transcripts, or copy of record, and not upon the 
back of the leaf.] 

Upon which (or attached to which) was a return as follows: [Copy the officer's return, 
with all indorsements in full; if the suit be by attachment, copy the petition or affidavit, 
writ or attachment, bond, notice, return, etc.] 

And afterward, to wit: on the . . . . day of . . . . , A. D. 18. . . , there was filed in the office 
of the said clerk an answer in words and figures following, to wit: 

[Here insert answer in full.] 

[Should the clerk doubt what the pape,r is, let him call it a "paper in the words and fig
ures following," etc.] 

Where a paper is filed in term time, add the day of the term to the day of the month, 
as in the next form. 
A. ^ . B . 1 

v. \ 
C. 

And afterward, to wit: on the . . . . day of . . . . , A. D. 18. . . , it being the day of the 
. . . . term of said court, the said A. B. (or plaintiff) filed the following demurrer to the 
answer of the said C. D. (or of the said defendant), to wit: 

[Here insert demurrer in full.] 

[If a party files more than one pleading at the same time, they should be numbered m 
their legal order, as for instance a demurrer and answer, and the transcript may say . . . . 
(stating the date) . . . . the said C. D. (or defendant) filed his demurrer and answer, which 
are filed subject to the rule.] 
A. B. ) 

v. [ 
C. D. ) 

And now, on this day of A» D. 18 . . . , it being the day of the said term 
thereof, this cause coming on for hearing on the plaintiff's demurrer to the defendant's 
answer [copy the entry of the proceedings of the court, sustaining or overruling the 
demurrer.] 

And afterward, on the . . . . day of the said it being the . . . . day of the said term, 
the said plaintiff filed his reply in the words and figures following, to wit: 

[Here set out reply in full.] 

And afterward on the same day the said defendant filed motion and affidavit for a con
tinuance, as follows, to wit: 

[Here set out copy of motion and affidavit.] 

And the same being now heard and considered by the court, the said motion is sus
tained, and it is ordered that this cause be continued until the next term of the court (at 
the cost of the defendant). 

In the district (or superior) court, . . . county. 

term, A. D. 18.. 
A.B.J 
C. D. ) 

And now on this day of , it being the day of said term, this cause 
coming on for trial, came a jury, to wit.: , , , 

Î » j j » j > 7 
twelve good and lawful men, who were sworn well and truly to try the issue between the 
¡said parties, and a true verdict render, according to the law and evidence given them in 
court. The jury retired to consider on their verdict, and afterward, on the same day, the 
jury returned into court and rendered its verdict, as follows. 

[Here insert in full the verdict as rendered.] 
[Or if the jury does not return until the next day:] 

A. B. ) 

C. D. ) 
And afterward, on the day of A. D. 18.., the jury in the foregoing cause 

returned into court and rendered its verdict as follows: 
[Here insert in full verdict as rendered.] 

A . B . > 

C. D. ) 
And afterward, on the day of , A. D. 18.., being the day of said term, 

the shorthand reporter filed his report in writing, or in shorthand (as the case may be) cer-
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tifled as required by law, the translation of which, duly certified, was filed on the. .- . . day 
of A. D. 18.., and is as follows: [Here attach the original translation unless o ther ' 
wise directed by order of the supreme court, or a judge thereof.] 

Now, on t h i s . . . . day of , A. D. 18.., the plaintiff filed his motion for a new trial, 
to wit: 

[Here insert in full the motion for a new trial.] 
A. B. ) 

And now, on t h i s . . . . day of , A. D. 18.., this cause coming up for a hearing ore 
the motion of the plaintiff for a new trial, it is considered by the court that the same be 
overruled (or, as the case may be). 

[Then add the final entries of record, comprising final judgment, etc., and certificate of 
clerk.] 

The foregoing form is only an example, and is to be varied according to 
the circumstances. The actual facts of the case will dictate what is to be 
done, but in all cases it is to be done substantially in like manner with the 
above, giving the proper order and date of the filing of papers and incor
porating them at the proper date into the proceedings of the court. When 
the order made by this court, or a judge thereof, pursuant to rules 22, 23 and 
24, requires but a part of the record to be transcribed, the foregoing form 
should be so modified as that it will include only those matters directed to be 
certified. All other, except the mere formal parts, must be omitted. [Code,. 
§§ 3675, 3749, 4122, 4123; Old Rules, § 100.] 

XVII. OF APPEALS IN CRIMINAL ACTIONS. 

SEC. 71. The mode of reviewing in the supreme court any judgment, 
action, or decision of the district court in a criminal case, is by appeal. An 
appeal can only be taken from the final judgment and within one year there
after. Either the defendant or state may appeal. [Code, § 5448.] 

SEC. 72. An appeal is taken and perfected by the party or his attorney 
serving on the adverse party or his attorney of record in the district court 
at the time of the rendition of the judgment, and on the clerk of such court, 
a notice in writing of the taking of the appeal, and filing the same with such 
clerk, with evidence of service thereof indorsed thereon or annexed thereto, 
[Code, § 5449.] 

SEC. 73. When several defendants are indicted and tried jointly, any one 
or more of them may join in taking the appeal, but those of their co-defend
ants who do not join shall take no benefit therefrom, yet they may appeal 
afterwards. [Code, § 5451.] 

SEC. 74. When an appeal is taken, it is the duty of the clerk of the court 
in which the judgment was rendered to forthwith prepare and transmit to 
the attorney-general a certified copy of the notice of appeal in the case, 
with the date of service thereof, and, without unnecessary delay, to make 
out a full and perfect transcript of all papers in the case on file in his office, 
except the papers returned by the examining magistrate on the preliminary 
examination, where there has been one, and of all entries made in the 
record-book, certify the same under the seal of the court, and transmit the 
same to the clerk of the supreme court. [Code, § 5450.] 

SEC. 75. An appeal taken by the state in no case stays the operation of 
a judgment in favor of the defendant. [Code, § 5452.] 

SEC. 76. An appeal taken by the defendant does not stay the execution 
of the judgment, unless bail is put in; but where the judgment is imprison
ment in the penitentiary, and an appeal is taken within ninety days after' 
judgment is rendered, and the defendant is unable to give bail, and that fact 
is satisfactorily shown to the court, or judge thereof, it may, in its discre
tion, order the sheriff or officer having the defendant in custody to detain. 
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him in custody, without taking him to the penitentiary, to abide the judg
ment on the appeal, if the defendant desires it. [Code, § 5453.] 

SEC. 77. When an appeal is taken by the defendant, and bail is given, 
the clerk must give to the defendant, or his attorney, a certificate under the 
seal of the court that an appeal has been taken and bail given, and the 
sheriff or other officer having the defendant in custody must, upon receiv
ing it, discharge the defendant from custody and cease all further proceed
ings in execution thereof, and forthwith return to the clerk of the court who 
issued it the execution under which he acted, with his return thereon, and 
if it has not been issued, it shall not be until after final judgment on the 
appeal. [Code, § 5454.] 

SEC. 78. The party appealing is the appellant, the adverse party the 
appellee, but the title of the action shall not be changed on the appeal, and 
the cause shall be so docketed at the commencement of the period assigned 
for trying causes from the judicial district from which the appeal comes, 
which causes shall take precedence of all other business, be tried at the 
term at which the transcript is filed, unless continued for cause or by con
sent of the parties, and be decided, if practicable, at the same term. [Code, 
§ 5455.] 

SEC. 79. The personal appearance of the defendant in the supreme 
court on the trial of an appeal is in no case necessary. [Code, § 5456.] 

SEC. 80. An appeal shall not be dismissed for any informality or defect 
in taking it, if corrected in a reasonable time, and the supreme court must 
direct how it shall be corrected. [Code, § 5457.] 

SEC. 81. No assignment of error is necessary. [Code, § 5458.] 
SEC. 82. Criminal actions shall be presented in the supreme court, by 

printed abstracts, denials, arguments and petitions for rehearing, as 
required by the rules applicable to civil actions, provided that the defend
ant shall be entitled to close the argument. The provisions of the code 
and the rules of the court in civil procedure relating to the printing, serv
ing and filing of abstracts, denials, arguments, petitions for rehearing, 
notice thereof and of oral arguments, motions and resistances thereto, the 
certification of the record and the filing of decisions and opinions, shall 
apply in criminal cases. [Code, §§ 5459, 5461.] 

SEC. 83. If the appeal is taken by the defendant the supreme court 
must examine the record, without regard to technical errors or defects 
which do not affect the substantial rights of the parties, and render such 
judgment on the record as the law demands; it may affirm, reverse, or mod
ify the judgment, or render such judgment as the district court should have 
done, or order a new trial, or reduce the punishment, but cannot increase it. 
And in case the judgment of the trial court is reversed or modified in favor 
of the defendant on the appeal of the defendant, he shall be entitled to 
recover the cost of printing abstract and briefs not exceeding one dollar 
for each page thereof, to be paid by the county from which the appeal was 
taken. [Code, § 5462.] 

SEC. 84. If the state appeals, the supreme court cannot reverse or modify 
the judgment so as to increase the punishment, but may affirm it, and shall 
point out any error in the proceedings, or in the measure of punishment, 
and its decision shall be obligatory at law. [Code, § 5463.] 

SEC. 85. If a judgment against the defendant is reversed without order
ing a new trial, the supreme court must direct that the defendant be dis
charged and his bail exonerated, or if money be deposited instead, that it 
be refunded to him. [Code, § 5464.] 

SEC. 86. On a judgment of affirmance against the defendant, the original 
judgment shall be carried into execution as the supreme court shall direct, 
except as otherwise provided. [Code, § 5465.] 

SEC. 87. The decision of the supreme court, with any opinion filed, or 
judgment rendered, must be recorded by its clerk and after the expiration 
of the period allowed for a rehearing or as ordered by the court, or provided 
by its rules, a certified copy of the decision and opinion shall be transmitted 
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to the clerk of the trial court, filed and entered of record by him, and there
after the jurisdiction of the supreme court shall cease and all proceedings 
necessary for executing the judgment shall be had in the trial court, or by 
its clerk. [Code, § 5466.] 

SEC. 88. Unless some proceeding in the district court is directed, a copy 
of the judgment of the trial court and decision on appeal, or of the judgment 
and decision on appeal, certified by the clerk of the trial court, shall be 
delivered to the sheriff, or other proper officer, as an execution, and shall 
authorize him to execute the judgment of the court, or take any steps 
required to bring the action to a conclusion. [Code, § 5467.] 

SEC. 89. If a defendant, imprisoned during the pendency of an appeal, 
upon a new trial ordered by the supreme court, is again convicted, the 
period of his former imprisonment shall be deducted from the period of 
imprisonment to be fixed on the last verdict of conviction. [Code, § 5468.] 

XVIII. OF CONSTRUCTION AND MODIFICATION OF RULES. 

SEC. 90. When, by reason of peculiar circumstances, the foregoing rules 
relating to the abstract, preparation and argument of causes, ought to be 
waived or modified in any case the party desiring such waiver or modifica
tion may, upon reasonable notice to the adverse party, apply to any judge 
of this court in vacation, or to the court in term time, for an order directing 
the waiver or modification desired. The application shall be in writing, 
shall set out the peculiar facts relied upon by the applicant, and shall be 
verified by the party, or a person having knowledge of the facts, and certified 
by counsel as being true and made in good faith. The order upon such 
application shall be in writing, and shall be filed with the clerk of this court. 
In no case will these rules be waived or modified upon agreement of counsel 
alone. [Old Rules, § 101.] 

XIX. OF DISTRIBUTION OF PRINTED MATTER. 

SEC. 91. The clerk shall make the following distribution of all printed 
abstracts, denials of abstracts, briefs and arguments received under the 
foregoing rules: One copy to each judge of the court, one copy to the state 
library, two copies to the law department of the state university, and the 
remainder shall be placed in his office, one copy of which shall remain 
permanently among the files. [Old Rules, § 102.] 

XX. OF RETURN OF PAPERS AND EXHIBITS. 

SEC. 92. If a new trial is granted, the clerk, as soon as the cause is at 
an end in the supreme court, shall transmit to the clerk of the court below 
all original papers or exhibits certified up from said court; if a new trial is 
not awarded, or if the cause is triable de novo, either party desiring to with
draw the same may, by motion, showing proper grounds therefor, and upon 
five days' notice to the other party or his attorney, secure an order from the 
court or a judge thereof, allowing him to do so, upon filing a receipt for the 
same with the clerk of this court. [Code, § 4126; Old Rules, § 113.] 

XXI. OF COSTS. 

SEC. 93. The appellant may be required to give security for costs, under 
the same circumstances and upon the same showing as plaintiffs in civil 
actions in the inferior courts may be. [Code, § 4135.] 

SEC. 94. When the parties, or their attorneys, shall furnish printed 
abstracts, denials of abstracts, briefs, arguments or petitions for rehearing 
in conformity to the rules of this court, the clerk will tax the actual cost of 
printing the same, which shall not exceed the sum of one dollar for every 
five hundred words, embraced in a single copy thereof, against the unsuc-



2166 STATUTES AND RULES OP THE SUPREME COURT. 

cessful party not furnishing the document, to be collected and paid Ï0 the 
successful party as other costs. It will be the duty of any party whd files 
any printed matter to state, either on the title page or at the end of the 
document, in writing or in print, and have certified by his attorney as being 
correct, the actual cost of the printing of the same, and no costs will be 
taxed for such printing unless this statement is made. [Code, § 4142; Old 
Kules, § 95.] 

SEC. 95. If any denial of the abstracts, transcripts or records is made, 
or if an additional abstract is filed, without good and sufficient cause, the 
costs of the same, or any unnecessary part thereof, and of any transcript 
thereby made necessary, shall be taxed to the party causing the same; and 
when any unnecessary costs have been made by either party the court will, 
upon application, tax the same to the party making them without reference 
to the disposition of the case. [Code, §§ 4118, 4120; Old Rules, § 95.] 

SEC. 96. Whenever the translation of the shorthand notes is required to 
be filed in this court, the clerk shall tax, as part of the costs in the case, the 
expense of procuring the same, which shall not exceed the rate of five cents 
per hundred words. If the amount paid or agreed to be paid is not stated in 
the translation so filed, the clerk shall tax at the statutory rate. [Code, § 4142.] 

SEC. 97. All other taxable fees and costs shall abide the result of the 
appeal and be taxed to the unsuccessful party, unless otherwise ordered. 
[Code, §§3853,4142.] 

XXII . OF ADMISSION O F ATTORNEYS. 

SEC. 98. Examinations of applicants for admission to the bar will be 
held at each regular term of court, commencing on the first day of the term. 
[Old Rules, § 103.] 

SEC. 99. Each applicant for admission shall, at least five days before 
the first day of the term at which he asks to be examined, file with the clerk 
a written request for examination in his own handwriting and signed by 
himself, accompanied with proofs of his qualifications as to age, residence, 
and character and time of study, as required by Code, § 310, all' prepared 
and presented in the manner prescribed by these rules. [Old Rules, § 104.] 

SEC. 100. Proof of qualification as to age, character, place of residence, 
and time and place of study, shall be by affidavit made before some officer 
authorized to administer oaths. When made before an officer not having a 
seal, other than a judge of the supreme, district or superior courts of this 
state, his official character and signature shall be authenticated by a proper 
certificate attested by the seal of the clerk of a court of record. Proof of 
the applicant's character, residence and age shall be by affidavits from at least 
two witnesses, and the applicant shall also make affidavit as to his age and 
place of residence. Proof of his term of study shall be by affidavit of the 
member of the bar, or judge, with whom he pursued his studies; and when 
he has studied at a law school, such fact and his term of study shall be 
shown by the affidavit of one or more of the professors or instructors of such 
school. Such affidavits must show that the applicant has actually and in 
good faith pursued the study of the law in the manner and for the time pre
scribed by the statute; and must also show that the affiant is a practicing 
lawyer, judge of a court of record, or professor or instructor in a law school 
B.t which the applicant studied. [Code, § 815; Old Rules, § 108.] 

SEC. 101. In estimating the time of study, a school year of thirty-six 
weeks spent at a reputable law school in the United States shall be equiv
alent to a full year spent in an office, and a fraction of a school year spent 
in such law school shall be considered the equivalent of the same fraction 
of a full year spent in the office of an attorney or judge. [Code, § 310; Old 
Rules, § 112.] 

SEC. 102. On the morning of the first day appointed for the examina
tion, the court will appoint a committee of not less than three members of 
ihe bar, who, with the attorney-general, as ex officio chairman of the com-
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mittee, will assist in the examination of applicants for admission. [Old 
Rules, § 105.] 

SEC. 103. The court will also prepare not less than thirty printed ques
tions to be submitted to each applicant, which he shall answer in writing. 
While engaged in answering these questions he shall not have access to 
books or papers, nor will he communicate with any one upon the subject of 
the examination. The printed questions will be varied at each term. [Old 
Rules, § 106.] 

SEC. 104. Upon consideration of the proofs as to qualification and of the 
oral and written examinations, the court will admit or reject the candidate. 
[Old Rules, § 107.] 

SEC. 105. Students in the law department of the university who are rec
ommended by the faculty of said department as candidates for graduation, 
and as persons of good moral character who have actually and in good faith 
studied law for the time and in the manner required by statute, at least one 
year of such study having been as a student in said department, may be 
examined at the university by a committee composed of not less than three 
persons, members of the bar, or judges of courts of record, appointed by 
the supreme court for that purpose, and upon the certificate of such commit
tee that such candidates possess the learning and skill requisite for the prac
tice of law, they shall be admitted without further examination. [Code, § 312.] 

SEC. 106. The chief justice or any judge of this court may administer 
the oath prescribed by the statute at Iowa City to each and every person 
recommended by the examining committee appointed to examine students 
of the law department, and the person so administering the oath shall 
report to the clerk of this court the names and post-ofiice addresses of the 
persons so admitted. The clerk will thereupon enter of record the fact of 
their admission, and upon payment of the requisite fee will issue to each of 
the persons so reported, a certificate of admission to the bar. [Old Rules, 
§ no.] 

SEC. 107. Any person who becomes a resident of this state after having 
been admitted to the bar of any other of the United States in which he has 
previously resided, upon satisfactory proof that he is at least twenty-one 
years of age, of good moral chai'acter and an inhabitant of this state, and 
that he has practiced law regularly for not less than one year in the state 
from which he came, may. be admitted to practice in this state, without 
examination or proof of the period of study required of other applicants. 
Proof of admission to the bar in another state may be made by the original 
certificate of admission, or by a duly authenticated copy of the record show
ing his admission to the bar, proved as records of sister states must be 
when admitted in evidence in the courts of this state. Proof of other quali
fications must be made in the same manner as the showing required of 
applicants for examination. [Code, § 313; Old Rules, § 109.] 

SEC. 108. Any member of the bar of another state actually engaged in 
any cause or matter pending in this court may appear in and conduct such 
cause or matter, while retaining his residence in such other state, without 
being admitted to practice under the foregoing provisions. [Code, § 316.] 
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This index covers the Code, the Constitution of Iowa, and the Rules of the Supreme 
Court. The other articles in the "Prefix" are referred to only in a general way. 

The references are to both sections and pages—the page number following the section 
number, after a colon. 

The letter "R" before a section number indicates that the section is found in the Rules-
of the Supreme Court. 

The expression ''etseq." following a section number, means "and sections following." 

Abandonment: 
Of special charter by city or town, ?? 

631-637: 278. 
Of right of way by railway, U 2015,2016: 

700. 
B Y HUSBAND OE WIFE , BY THE OTHER: 

Control of property for support, \\ 
2220, 2221: 780, and \ 3158: 1129. 

Custody of minor children, \ 3166: 
1135. 

Of domestic animals, care of at owner's 
cost, \ 2337: 807. 

Of levy of execution, by plaintiff, £ 4042: 
1612. 

Abatement: 
O F ACTION: 

Not caused by error as to kind of pro
ceedings, I 3432: 1235. 

Not caused by death of party, \ 3443: 
1240. 

In proceedings on appeal, \ 4150: 
1705. 

Not caused by transfer of interest, 
\ 3476:1287, 

By death, costs in case of, | 3859: 
1533. 

Matter in, how pleaded, effect of, \ 3642: 
1395. 

Verdict and judgment to distinguish as 
to matter in, \ 3771:1498. 

Plaintiff permitting, must pay costs, \ 
3859:1533. 

Of liquor nuisance, U 2405, 2408-2410: 
835. 

Of nuisance, see NUISANCES. 
Abbreviations : 

Table of, p. xxxii. 
Abduction: 

Of female child, \ 4760:1891. 
Of child under fifteen years of age, \ 4761: 

1891. 
Abortion: 

Attempting to procure, \ 4759:1890. 
Absconding Debtor: 

Property of, may be attached, \ 3878: 
1538. 

Property of, exempt in hands of wife and 
children, ? 4016: 1600. 

Absence: 
From county, of member of board of su

pervisors, deemed resignation, \ 414: 

Absence—continued : 
From state, suspends statute of limita

tions, § 3451: 1268. 
Abstracts: 

Of pleadings and evidence, may be re
quired upon submission of equity 
causes, \ 3653: 1405. 

O F RECORD: C-
On appeal to supreme court, \ 4118: 

1656. 
Denial of, \\ 4118, 4120: 1656 and 

R. \ 22: 2153. 
Additional, g 4120: 1664. 
New, may be required, R. ? 21: 2153. 
Amendment of, $ 4122: 1665. 
Failure to file, I 4120: 1664. 
Cases heard upon, R. \\ 20-24: 2153. 
Service and filing of, R. \\ 17, 20: 

2153. 
Printing of. R. \ 66: 2159. 
In criminal cases, J 5461: 2086, and 

R. \ 82: 2164. 
Index of, R. § 67: 2160. 
Form of, R. \\ 66-68: 2160. 
Waiver of rule as to printing, R. } 

90: 2165. 
Distribution of, R. ? 91: 2165. 
How long to be filed before term, R. 

\ 28: 2154. 
To show name of judge trying cause, 

R. | 66: 2159. 
Of title, in action to recover real prop

erty, ? 4188: 1724. 
In partition, \ 42A2;. 1738. 

Academical Degrees: 
Power to confer, \ 1646: 603. 
State University may confer, \ 2640: 910. 

Academy: 
Liquors not to be manufactured within* 

300 feet of, § 2459: 865. 
Academy of Sciences: 

Reports of, printing and distribution, 
\ 136: 142. 

Acceptance: 
Of offer to confess judgment, 323817,3818: 

1518. 
Of offer to compromise, \\ 3819, 3820: 

1519. 
Accessory: 

Before the fact, to be treated as princi
pal, i 5299: 2025. 

3ttJ\.~S* 
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Accessory—continued: 
After the fact, may be punished, though 

principal is not tried, § 5300: 2026. 
Accident: 

To estray, taker-up not liable for, \ 2330: 
807. 

To lost goods or property found adrift, 
finder not liable for, 2 2379: 818. 

In coal mines, to be reported to mine in
spector, 2 2482: 870. 

As ground for new trial, 2 3755:147Ó. 
-Andsee? 4091:1628. 

Accident Insurance: 
Proceeds of, exempt from execution, 2 

1805: 642. 
Distribution of proceeds of, upon death 

or disability of assured, \ 3313: 1190. 
Benefits of,not to be taken by beneficiary 

causing injury to assured, 2 3386: 1224. 
Accident Insurance Companies: 

Authorized, 2 1709, \ 5: 614. 
Register of tickets and annual statement 

required of, 2 1714: 615. 
Accomplice: 

Corroboration of testimony of, \ 5489: 
2104. 

Account: 
Money of, what is, \ S037: 1061. 
Interest on money due on, \ 3038: 1061. 
Assignment of; rights of assignee; de

fenses not cut off, I 3047: 1074 
Statement of, for mechanic's lien, 2 3092: 

1102. 
Cause of action upon, accrues when, \ 

3449: 1265. 
Failure to attach copy of to petition 

based on, is ground of demurrer, 2 
3561, It 6: 1341. 

Bill of particulars to be attached to 
pleading founded upon, 2 3623: 1388. 

When deemed admitted, upon default, 
\ 3624: 1338. 

' Reference in actions involving, 2 3735* 
1459, and 2 3791: 1508. 

Actions upon, in justice's court, 2 4509' 
1811. 

Books of, as evidence, 2 4623: 1846. 
Accounting: 

Of state treasurer with auditor of state, 
2 106: 136. 

Of state officers with executive council, 
2 161: 147. 

By state officers to auditor of state for 
contingent fund, 2 178. 150. 

Of public officers, before approval of 
bond, \ 1193: 434. 

Of county treasurer with board of super
visors, §g 1458, 1461< 549. 

By general partners of limited partner
ship, \ 3116: 1116. 

By guardians, annually, 22 3203, 3204: 
1156. 

By executors, for profits of real estate, 
g 3334: 1198. 

Generally, 2 3393, et seq.: 1224. 
Accounts: 

Taxation of, 21308: 458. 
Accused : 

Rights of, when prosecuted, Const., art. 
1, 2 10: 67. 

Acknowledgment : 
Of instruments, commissioners in other 

states may take, 2 383: 213. 
Of town plats, \ 915: 369. 

Acknowledgment—continued: 
Of vacation of town plat, \ 918: 374. 
Of tax deed, form of, 2 1443: 532. 
Of articles of incorporation and changes 

thereof, \\ 1610, 1615: 589. 
Of corporation not for pecuniary profit, \ 

1642: 602. 
Of savings banks, 2 1842:650. 
Of state banks, \ 1863: 655. 

Of instruments affecting personal prop
erty, U 2905, 2906: 982. 

O P INSTRUMENTS AFFECTING REAL 
ESTATE: 

Necessary, to admit to record, 2 2926: 
1010. 

"Who may take and certify, §2 2942-
2947: 1015. 

Certificate of, form and contents, 
adapted to different cases, 22 2948-
2954: 1017. 

Authentication of, when made out of 
state, \ 2945: 1016. 

Entitles instrument to be received in 
evidence, \ 4621: 1845. 

Entitles instrument to be read in evi
dence, 2 4629:1855. 

Proof of execution in lieu of, 21 2949-
2951, 2956: 1019. 

Liability of officer taking, for false state
ment in, \ 2955: 1020. 

Of assignment for creditors, \ 3072:1090. 
Of certificate of limited partnership, 2 

3108:1115. 
Of declarations of warehousemen, | 3123: 

1118. 
Of instrument for adoption of child, 2 

3252: 1166. 
Renders it admissible in evidence, 

2 4629: 1855. 
Not necessary, in case of patent to lands, 

i 4633: 1857. 
How recorded; presumption as to seal, 

2 4630:1856. 
Certificate of, not conclusive, 2 4632:1857. 
O F SERVICE: 

How made, ? 3518:1308. 
Upon inmate of hospital for insane, 

by superintendent, 3525:1314, 
Acquittal: 

Bars second prosecution for same offense, 
Const., art. 1, 2 12: 70. 

See FORMER CONVICTION OR ACQUIT
TAL. 

Judgment on, 2 5430: 2079. 
Acre: 

Standard contents of, 2 3011:1057. 
Actions: 

Against officer failing to account, H 91, 
93:134. 

On county bonds, county not estopped by 
former recovery, 2 595: 267. 

Against railways and street railways to 
collect speoial assessments in cities; 
parties and pleadings, J 840: 349. 

To collect special assessments in special 
charter cities, 2 984: 386. 

Against special charter city; conditions, 
limitation, 22 1050, 1051: 400. 

Notice to person liable over, 2 1053: 
401. 

To redeem from tax sale after deed made, 
§ 1440: 519. 

To recover penalty for failure to work 
on road, \ 1552: 575. 
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Action»—continued: 
By township clerk, to collect forfeiture 

against road supervisor, 2 1568: 580. 
To subject property of stockholders to 

payment of corporate debts, 22 1631-
1636: 597. 

Against stockholders in insurance com
panies, to recover assessments, § 1707: 
613. 

To wind up insolvent insurance com
pany, 2 1731: 620. 

On insurance policies; evidence, de
fenses, time of bringing, \\ 1742-1 : 
623. 

To wind up insolvent life insurance com
pany, 2 1777:635; \ 1795: 640, and \ 1836: 
650. 

To recover penalties against life insur
ance companies, officers and agents, \ 
1802:642. 

On life insurance policies, defense .o, 
U 1811-1813: 644. 

To wind up insolvent bank, 2 1877: 658. 
To determine the liability of stock

holders in banks, 2 1882: 659. 
To wind up unlawful or insolvent build

ing and loan association, 2 1907: 666. 
To enforce obedience to orders of rail

road commissioners, \ 2119: 752. 
T o recover treble damages against car

riers for nonfeasance or malfeasance; 
evidence. 2 2131: 757. 

To enforce orders of railroad commis
sioners, 2 2137: 759. 

Against carriers, to recover forfeitures, 
g 2149:* 764. 

Against liquor vender, for damages 
caused by intoxication, 2 2418: 844. 

In behalf of school fund, how brought, 
| 2848: 968. 

On promissory note: parties, 2 3043: 1072. 
By assignee of non-negotiable instru

ment, I 3044: 1073. 
By assignee of open account, 2 3047:1074. 
Against guarantor by blank indorse

ment, 2 3049: 1075. 
Against principal, at request of surety, 

1?3064-3067: 1081. 
To enforce mechanic's lien. 22 3098, 8099: 

1112. 
Against limited partnership, \ 3113:1116. 
By husband or wife against the other, to 

recover property, 2 3155: 1126. 
When the other is absent or in 

prison, I 3159: 1129. 
By and against married women, 2 3162: 

1130. 
For divorce, 2 3171, et seq.: 1135. 
To annul illegal marriages, \\ 3182-3187: 

1146. 
By or against minor, how prosecuted or 

defended, 2 3200: 1154. 
On guardian's bond, 2 3201; 1156. 
Against decedent, administrator sub

stituted, g 3345: 1203. 
Against administrator for failure to ac

count, 2 3405: 1228. 
G E N E R A L PROVISIONS CONCERNING: 

Civil, special and criminal, defined, 
22 3424, 3425: 1233. 

Forms of, abolished; proceedings in, 
ordinary or equitable, 2 3426:1233. 

When by equitable proceedings and 
when by ordinary, \\ 3427-3431: 
1234 

Actions—continued: 
G E N E R A L P R O V I S I O N S C O N C E R N I N G — 

continued: 
Error as to kind of proceedings, how 

corrected, 22 3432-3434: 1235. 
Court may order change to proper 

proceedings, g 3436: 1238. 
Error as to proceedings waived if 

not objected to. 2 3437: 1238. 
Equitable issues in ordinary aetions, 

how tried, g 3435: 1236. 
Provision of Code applicable to all, 

§3438: 1239. 
On judgment, within what time pro

hibited, 2 3439: 1239. 
For discovery, when allowable; pe

tition in, I 3441: 1240. 
Successive, upon same contract, when 

allowed, 2 3442: 1240. 
Survival of causes of, 2 3443: 1240. 
Right of civil, not merged in public 

offense, g 3444: 1241. 
Brought or continued by or against 

personal representatives, g 3445: 
1241. 

Limitations of, see LIMITATION O F 
ACTIONS, 2 3447, et seq. .-1243. 

Parties to, see P A R T I E S TO ACTIONS, 
2 3459, et seq.: 1274. 

Place of bringing, see PLACE OP 
BRINGING ACTIONS, 2 3491, et seq.: 
1291. 

Change in place of trial of, see 
CHANGE OF VENUE, g 3505, et seq.: 
1299. 

Manner of commencing, «ee ORIGI
NAL NOTICE, g 3514, et seq.: 1304. 

Joinder of, see JOINDER O F ACTIONS, 
g ?545, et seq.: 1327. 

What deemed commencement of, g 
3450:1266. 

New, when deemed continuation of 
old, g 3455:1270. 

Dismissal of, for failure to file peti
tion, g 3515: 1307. 

Against county, will not lie until 
claim has been presented, g 3528: 
1314. 

Affecting real estate, pendency of, is 
notice of plaintiff's rights; \\ 3543, 
3544:1325. 

Technical forms of, abolished, \ 3557: 
1331. 

Pendency of another, ground for de
murrer, g 3561:1341. 

Consolidation of, on defendant's mo
tion, g 3644: 1397. 

Issues in, see ISSUES. 
Trial of, see TRIALS, g 3649, et seq.: 

1397. 
Trial terms for, 22 3655, 3656: 1407. 
Notice of trial of, 2 3658: 1408. 
Continuance of, see CONTINUANCE 

OF CAUSES, 2 3662 et seq.: 1408. 
Reference of, see R E F E R E N C E , 2 

3734 eí SÉ?.: 1459. 
Dismissal of, see DISMISSAL O F AC

TIONS, 2 3764 et sen.: 1494. 
On attachment bond, 2 3887: 1542. 
To enforce lien of attachment on part

nership property, 2 3904: 1554. 
On delivery bond in attachment, 2 3911: 

1556. 
To enforce lien of execution on partner* 

ship property, ? 3978: 1587. 
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Actions—continued : 
To determine amount due on chattel 

mortgage where property is levied on, 
§ 3988: 1589. 

To subject property to payment of judg
ment, I 4087: 1626. 

To quiet title; demand of quitclaim; 
costs, attorneys' fees, ? 4226: 1733. 

To establish disputed corners and bound
aries, U 4228-4239: 1734. 

To foreclose pledge, § 4286: 1745. 
On official securities, U 4336, 4337:1764. 
For fines or forfeitures, U 4338-4340 

1764. 
To enforce award out of court, \ 4395; 

1788. 
Against boats and rafts, \\ 4402-4416: 

1790. 
Upon undertaking of bail, \ 5518: 2113. 

Acts of General Assembly: 
To embrace but one subject, expressed in 

title, Const., art. 3, \ 29: 87. 
Local or special, in what cases pro

hibited, Const., art. 3, ? 30: 88. 
Must be general and uniform, except, 

Const., art. 3, \ 30: 88. 
To be deposited with secretary of state, 

1 34: 117. 
To be kept by secretary of state, \ 66:129. 
To take effect when, Const., art. 3, \ 26: 

86; and \\ 35-37: 118. 
Publication of, U 38-40: 119. 
Amendments of, to refer in title to 

amended act, ¡j 41: 119. 
Distribution and sale of, \\ 42-45:119. 
Cost of publishing, \ 47: 120. 
Construction of, \ 48: 120. 
See, also, STATUTES. 

A . D . : 
How construed in statutes, \ 48, \ 11:124. 

Additional Security and Discharge of 
Sureties: 

In case of public officers, 1280, et seq.: 448. 
Adjournment: 

O P GENERAL ASSEMBLY: 
Of either house of, by less than quo

rum, Const., art. 3, i 8: 84. 
Each house sits upon its own, Const., 

art. 3, g 9: 84. 
Of either house without consent of 

other, Const., art. 3, § 14: 85. 
By governor, in case of disagree

ment, Const., art. 4, ? 13: 92. 
Of supreme court, for absence of judges; 

effect, U 196. 197: 153. 
O P DISTRICT COURT: 

For absence of judge; effect, \\ 234-
237: 164. 

Regular; business stands continued 
on, ? 238: 164. 

After trial begun, g 3716: 1445. 
While jury is deliberating, \ 3718: 

1446. 
In criminal cases, § 5401: 2067. 

In actions of forcible entry and detainer, 
\ 4215: 1730. 

In justice's court, U 4495-4498: 1808. 
Of tax sale, § 1428: 511. 
Of sheriff's sale, ? 4029: 1608. 

Adjutant-General: 
Appointment and duties of, ?{j 2174, 2175: 

771. 
Compensation of, and assistance for, 

I 2211: 777. 

Admeasurement of Dower: 
See DOWER, U 3369-3375:1215. 

Administration : 
Of estates of decedents, see EXECUTORS-

OR ADMINISTRATORS. 
Of oaths, by whom authorized, § 393: 214. 

Administrator de son tort : 
Liability of, ? 3407:1228. 

Administrators : 
See EXECUTORS OR ADMINISTRATORS. 

Admission: 
To revive cause of action barred by stat

ute of limitations, I 3456:1271. 
In pleading, what deemed admitted, \ 

3622:1386. 
To avoid continuance, | 3665:1412. 
Of attorneys to the bar, see ATTORNEYS 

AT L A W , 309 et seq., 188. 
Admission Fee: 

To entertainments, evading payment of. 
? 4817:1907. 

Admonition to Jury : 
By court upon separation, I 3712:1444. 

In criminal cases, I 5383: 2061. 
Adoption of Children: 

How effected, \\ 3250, 3252: 1166. 
Instrument, when acknowledged, admis

sible in evidence, \ 4629: 1855. 
"^ Establishes relation of parent and child,. 

§ 3253:1167. 
Provisions for security of child, \ 3254: 

1167. 
In Orphans' Home, \ 2690: 919. 
In Home for the Friendless, | 3259: IMS-

Adoption of the Constitution: 
Method and effect of, Const.*, art. 12:109. 

Adulteration: 
Of petroleum products, penalty for,? 2508: 

877. 
Of butter and cheese, forbidden, \ 2518: 

881. 
Of drugs, liability of pharmacist for, 

? 2592: 899. 
Of food or liquors, ? | 4980, 4982: 1951. 
Of milk or cream, \\ 4989,4990:1952. 
Of lard, \ 4993: 1953. 

Adultery: 
As ground for divorce, § 3174: 1137. 
Punishment for, \ 4932: 1938. 
Limitation of prosecution for, | 5164;. 

1986. 
Advancement: 

To heir, how considered in distribution 
of estate, \ 3383: 1222. 

Advancing Causes: 
In supreme court, R. {j 19: 2153. 

Adverse Possession: 
Of real estate, does not prevent its con

veyance, | 2916: 995. 
Easement claimed by virtue of, how 

proved; use alone not sufficient, \ 3004: 
1055. 

Easement in light and air not acquired 
by, \ 3005: 1056. 

Footway not acquired by, except, \ 3006: 
1056. 

Notice to prevent acquiring of easement 
by, U 3007, 3008: 1056. 

Recognized in actions to establish dis
puted corners and boundaries, ?§ 4230, 
4236: 1735. 

Advertisement: 
For sealed proposals for state supplies. 

i 166: 148. 
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Advertisement—continued: 
For sealed proposals for publishing 

supreme court reports, ? 219: 157. 
For bids for construction of street im

provements and sewers, \ 813: 341. 
By boards of public works for bids for 

labor and materials. \ 867: 367. 
Compensation for posting or publishing, 

11296: 450. 
Of tax sale, U 1419-1421: 508. 
False, by insurance companies, punished, 

11738: 622. 
Of estrays, U 2323-2325: 805. 
Of property found adrift and lost goods, 

?f 2372, 2375: 816. 
Of unclaimed property by warehouse

men and carriers, § 3131: 1120. 
Affidavit: 

Of surety in bond, may be rectified, 
? 357: 207. 

Fee for drawing and certifying, § 1291: 
449. 

To accompany notice of injury to stock 
on railway, g 2055: 714. 

As evidence in proceedings for contempt 
for violating liquor injunction, \ 2407: 
838. 

For change of place of trial, \\ 3505, 3506: 
1299. ' 

Of service of original notice, \ 3524: 1313. 
For service of original notice by publica

tion, i 3534: 1317. 
Of publication of original notice, \ 3536: 

1321. 
"Verification of pleadings by, \ 3580 

etseq.: 1366. 
Por continuance, for failure to answer 

interrogatories, § 3607: 1382. 
For verification of answers to interroga

tories, ? 3609: 1383. 
Of party filing interrogatories with 

pleadings, § 3610: 1383. 
In support of motion for more specific 

statement, ? 3630: 1391. 
For continuance, to show what, \\ 3664, 

3666: 1411. 
Of referee, by way of qualification, \ 3745: 

1462. 
Of bystanders, as to bill of exceptions, 

\ 3753: 1471. 
In support of application for new trial, 

§ 3756: 1490. 
Of merits, to set aside default, \ 3790: 

1505. 
Upon hearing of application for receiver, 

\ 3822: 1520. 
Upon hearing of motion for order, \ 3833: 

1526. 
In support of motion for security of costs, 

§ 3847: 1528. 
Of attorney, to recover fees as costs, 

\ 3870: 1535. 
For attachment, may be amended, \ 3933: 

1562. 
To secure issue of execution on Sunday, 

? 3956: 1579. 
Of surety on stay bond, \ 3997: 1594. 
As to proceedings in foreclosure of chat

tel mortgage, \ 4281: 1744. 
Perpetuating testimony by, | 4683:1867. 
Of posting or serving notice or paper, 

\ 4681: 1867. 
As to fact of publication, § 4680: 1867. 
False, by master of boat, to defraud in

surer, punished, \ 5057: 1966. 

Affidavits: 
Commissioners in other states may take, 

I 383: 213. 
Explaining defect in title, may be re

corded, 12957: 1020. 
In support of motion for more specific 

statement, ? 3630:1391. 
In support of application for now trial, 

i 3756: 1490. 
Of juror, as to declarations of fellow 

juror, in criminal case, g 5381: 2060. 
Upon hearing of application for receiver, 

? 3822: 1520. 
Upon hearing of motion for order, \ 3833: 

1526. 
In support of motion for security of costs, 

§ 3847:1528. 
As evidence, how procured, \\ 4673-4683: 

1866. 
In supreme court, on motion to dismiss, 

R. \ 31: 2155. 
Affinity: 

Degrees of, how computed, {j 48, U 24:125. 
As ground for challenging juror, \ 3688: 

1417. 
Affirmance: 

On appeal in supreme court, g 4120:1664. 
For failure to assign errors, \ 4137: 

1676. 
Of judgment, \ 4139:1677. 

Affirmation: 
Included in "oath," \ 48, \ 12:124. 
Before whom taken, I 393: 214. 

Affray: 
Definition of; punishment for, \ 5029: 

1959. 
After-acquired Property: 

Railroad mortgages may cover, \ 2042: 
710. 

May be devised, ? 3271: 1173. 
Age: 

At which parties may be lawfully mar
ried, \ 3140:1123. 

Of majority, for men and women, \ 3188: 
1147. 

Agency: 
Place Of bringing action growing out oí 

business of, <j 3500:1295. 
Service of notice upon person employed 

in, I 3532: 1316. 
Agents : 

Must list principals' property for taxa
tion, \ 1320: 464. 

Of insurance companies, must have cer
tificate of authority, \ 1725: 618. 

Punished for unlawful conduct, I 
1747: 627. 

Who deemed, \\ 1749, 1750: 627. 
Of life insurance companies, must have 

certificate of authority, \\ 1800, 1801: 
641. 

Fraud of, punished, \ 1816: 645. 
Fraternal beneficiary societies shall not 

employ paid, § 1833: 649. 
Of fraternal beneficiary societies, pun

ished for illegal or fraudulent conduct, 
U 1837, 1838: 650. 

Illegal sale of liquors by, punished, 
§ 2382: 818. 

Of corporations, private or public, serv
ice of notice upon, U 3529-3532:1315. 

Of person, company or corporation, serv
ice of notice upon, g 3532:1316. 

Verification of pleading by, 2 3583:1367. 
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Agents—continued : 
May make affidavit for continuance, 2 

3664:1411. 
Of nonresident, service on, of notice of 

action to recover real property, 2 4186: 
1724. 

Appearing for party in justice's court, 
showing of authority by, 2 4493:1808. 

Embezzlement by, \ 4842:1918. 
Agreement: 

As ground for change of venue, 2 3505, 
\ 4: 1299. 

As ground for continuance, 2 3672: 1414. 
Judgment by, except for divorce, 2 3781: 

1500. 
Of parties as to disputed corners and 

boundaries, 2 4239: 1737. 
How construed, when understood by 

parties in different sense, \ 4617: 1842. 
Agricultural College: 

See STATE AGRICULTURAL, COLLEGE, 22 
2645-2674: 911. 

Agricultural Lands: 
In cities and towns, taxation of, 2 616: 

274. 
Agricultural Societies: 

Incorporation of, 2 1642, el seq.: 602. 
S T A T E : 

Annual meetings of; who present; 
business transacted, 22 1653-1655: 
604. 

Officers of, election and term, 2 1654: 
604. 

Premium list; rules, 2 1655; 604. 
Annual report of, 2 1656: 604. 
Finances of, to be examined by 

special committee, 2 1656: 604. 
Distribution of reports of, 2 1657: 605. 

COUNTY: 
Powers and duties of, U 1658, 1659: 

605. 
Appropriations to, by counties, 2 1660: 

605. 
State aid to, and to district societies, 

2 1661: 605. 
Report of, to board of supervisors, 

2 1662: 605. 
Police powers of president of, 22 

1663, 1664: 605. 
Regulations as to horses entered for 

contests of speed, \\ 1665-1668: 606. 
Air: 

No easement in, \ 3005: 1056. 
Alcohol: 

Deemed intoxicating liquor, 2 2382: 818. 
Instruction as to effects of, required in 

public schools, 2 2775: 942. 
Alienation of Affections: 

Husband or wife as witness against the 
other in action for, 2 4606: 1837. 

Aliens: 
Naturalization of, p. 30. 
Resident, rights of, Const.. art. 1, § 22: 80. 
Nonresident, property rights of, 22 2889, 

2890: 977. 
Dower rights of, 2 3368: 1215. 

Alimony: 
In divorce proceedings, temporary and 

permanent, 22 3177-3180: 1141. 
Upon the annulment of illegal marriage, 

1 3187: 1147. 
Allegations: 

Variance between, and proof, materiality 
of, U 3597-3599: 1372. 

Allegations—continued : 
When taken as true; when deemed con

troverted, 2 3622: 1386. 
Of corporate, partnership or representa

tive capacity; how made and contro
verted, U 3627, 3628: 1389. 

When too indefinite, motion for more 
specific statement, 2 3630: 1391. 

Alleys: 
Powers of cities and towns as to, 2 751: 

310. 
Of special charter cities, 2 958 (751): 

381. 
Improvement of at expense of abutting 

property: 
In cities, 2 792: 334. 
In special charter cities, 2 962 (792): 

382. 
Allowance: 

To posthumous children, notwithstand
ing will, 2 3279: 1175. 

To widow and children out of decedent's 
estate, 2 3314:1190. 

Of claims against estate, by administrator 
and clerk, 2 3338:1198. 

Not to be made by special adminis
trator, 2 3300:1182. 

To executors and administrators as com
pensation, 2 3415:1230. 

Alteration of Instrument: 
Deemed forgery, \\ 4853, 4856: 1922. 

Alteration of Stamp or Brand: 
Punished, 2 5046:1964. 

Amendment: 
Of the Constitution, Const., art. 10, \\ 1, 

2:104, and \\ 55-58: 127. 
Of statute, must refer in title to statute 

amended, 2 41:119. 
Of record of district court, U 243,244:166. 
Of charter of special charter city, 22 

1047-1049: 400. 
Of articles of incorporation, 2 1615: 591, 

and 2 1651: 604. 
Of return of original notice, 2 3521:1313. 
O F PLEADINGS: 

Time to plead to, § 3552:1330. 
To petition without leave, when, 2 

3560:1341. 
Failure to file, deemed joinder in 

demurrer, £ 3565:1351. 
Failure to file after demurrer sus

tained, 2 3565:1351. 
Verification of not necessary, when, 

2 3591:1368. 
To cure variance, 28 3597, 3598:1372. 
When allowed, 2 3600:1374. 
Continuance on account of, when, § 

3602:1381. 
How made; how made a substitute, 

2 3603:1381. 
May be allowed by referee, 2 3739:1460. 
Judgment by default for failure to file, 

2 3788: 1503. 
Of bill of particulars attached to plead

ing, 2 3623:1388. 
Of application for continuance, 2 3667: 

1413. 
To cure pleading after motion for new 

trial, in arrest, etc., 2 3760: 1493. 
Of pleadings and papers in attachment, 

2 3933:1362. 
Of abstract in real action, or in action 

for partition, 2 4188: 1724, and 2 4242: 
173a 
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Amendment—continued: 
Of return of justice on appeal, 88 4556, 

4557:1818. 
Of depositions as to formal matters, | 

4708:1874. 
Amount in Controversy: 

On appeal to supreme court; effect of re
mission, 8 4110:1645. 

In justice's court, to give jurisdiction, 2. 
4477:1804. 

On appeal from justice's court, \ 4547: 
1816. 

Analysis: 
Of Code, by titles and chapters, xxv. 

Animals: 
Restraining from running at large in 

~~ counties, \ 444: 238. 
Restraint of, in cities, 2 706: 300. 
Auction sales of, in cities, regulated, 2. 

708: 300. 
Cities and towns may tax, \ 889: 361. 
Domestic, taxation of, 2,1308: 458. 
Meaning of terms used with reference to: 

"owner," "stock," "animals," "tres
is passing stock or animals," 3 2311: 801. 

Male, running at large, may be taken up 
and sold; proceedings, 2. 2312: 801. 

j> What not permitted to run at large, 2 
^ 2314:802. 

When not deemed running at large, \ 
2314; 803. 

, Running at large, distraint and damages, 
*• U 2313-2316: 801. 

Duty of person distraining, i 2317: 
804. 

Assessment of damages and sale of 
animals by township trustees, §| 
2317-2319: 804. 

Appeal to district court, ? 2318: 804. 
Escape or release of stock; punish

ment for releasing, 88 2319, 2320: 
805. 

ESTKAYS: 
Defined; may be taken up 82 2321, 

2322: 805. 
Proceedings upon taking up; notices; 

fees and expenses, 2{¡ 2323-2325:805. 
Bond to release, 2 2333: 807. 
When title vests in taker-up, 2 2326: 

806. 
Recovery by owner, of property or 

value, U 2327, 2328: 806. 
Use of, by taker-up, 2. 2329: 806. 
Taker-up not liable for escape or 

death, 8 2330: 807. 
Misconduct of taker-up or officers, 

punished, 32 2331, 2332: 807. 
Marks and brands of, provisions as to, 22 

2334-2336: 807. 
Abandoned or neglected, may be cared 

for, 22 2337, 2338: 807. 
Diseased or disabled, may be killed, 2, 

2339: 807. 
Diseased, may be destroyed by veteri

nary surgeon, 2, 2534: 883. 
Pedigrees of, registration of. 2 2341: 808. 

Publishing or registering false, pun
ished, I 2342: 808. 

Sheep, inspection of; appointment, duties 
and compensation of inspector, \\ 2343-
2347: 808. 

Diseased, bringing into state, pun
ished, 2 5012: 1956. 

Wild, bounties for destruction of, 8 
2348: 809. 

Animals—continued: 
Compensation of persons and officers for-

services in taking up, caring for, sell
ing, etc., animals running at large, 
trespassing and estrays, 2, 2349: 809. 

DOGS: 
Taxation of, in general, 88 457-459: 

240. 
Regulation of, in cities and towns, 2 

707: 300. 
In special charter cities, 8 952 

(707): 380. 
Taxation of, in cities and towns, 2 889: 

361. 
In special charter cities, 2,1004 

• (889): 390. 
Worrying animals or attacking per

sons, may be killed; damages may 
be recovered of owner, 2, 2340: 807. 

Hogs, provisions for eradication of chol
era in, see H O G CHOLERA, §2. 2350-
2354: 810. 

Diseased, disposal of, | | 5015-5019: 
1957. 

Cattle, diseased, bringing into state, pun
ished, 2 5020: 1957. 

Horses, diseased, bringing into state, or 
allowing to be at large, \\ 5013-5014: 
1957. 

Cruelty to, punished, 38 4969, 4972:1949. 
Regulations as to transportation of, § 

4970: 1949. 
Annexation: 

Of territory to citv or town, ?2 610-621: 
271. 

Of one city or town to another, 22 612-
614: 272. 

Of territory to school district, 2 2791: 949. 
Annuities: 

Taxation of, 2 1310: 460. 
Annulling; Il legal Marriages: 

See MARKIAGK, U 3182-3187: 1147. ^ 
Answer: 

To claim against estate, not necessary,, 
3 3340: 1202. 

When to be filed, U 3550, 3552: 1329. 
Copy of, to be filed, 2. 3558: 1331. 
Objections to petition taken* hy, when,. 

2 3563: 1347. 
What to contain, 8 3566: 1354. 

When made by guardian, 2 3567:1359. 
Divisions of; no prayer for judgment, 

when, U 3568, 3569: 1359. 
Paragraphs, of in equitable defenses, 3 

3571: 1362. 
Demurrer to, 3 3575: 1363. 
Reply to, 2 3576: 1364. 
When to be verified, 2 3580 et seq.: 1366. 
Of garnishee, pleading controverting 

need not be verified, f 3586: 1368. 
In actions for injuries, may show facts 

in mitigation or justification, ? 3593: 
1369. 

Interrogatories may be attached to, 
3 3604: 1382. 

To interrogatories attached to pleadings, 
22 3605-3611: 1382. 

Counts and divisions of to be numbered, 
? 3616: 1384. « 

Sham or irrelevant,, stricken out, 8 3618: 
1384. 

Inconsistent defenses may be stated in, 
3 3620: 1385. 

Allegations of, when deemed contro
verted, 3 3622: 1386. 
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Answer—continued: 
Supplemental, allowed when,? 3641:1395. 
Matter of abatement may be pleaded in, 

? 3642: 1395. 
Of garnishee, see GABNISHMENT, §§ 3939 

etseq.: 1569. 
Before justice of the peace, §§ 4580, 

4581: 1825. 
In proceedings to subject property to 

payment of judgment, § 4088: 1627. 
In proceedings for new trial, after term, 

not required, \ 4092: 1631. 
In actions to recover real property, \ 

4189: 1725. 
In actions for partition, § 4245: 1739. 
In habeas corpus proceedings, §§ 4442-

4447: 1795. 
Apparatus: 

For schools, purchase of, ? 2783: 947. 
Appeal: 

To district court, from all inferior 
courts, tribunals, boards or officers, § 
225: 158. 

From justices' courts, may be taken to 
the superior court, when, § 260: 171. 

From superior court to district court, in 
criminal cases, § 261: 172. 

From superior court to supreme court, 
in civil cases, § 272: 174. 

From order removing or suspending at
torney, § 329: 200. 

From order establishing road to avoid 
bridging, § 428: 232. 

From order selecting official newspa
pers, § 441: 235. 

From mayor's or police court to district 
court, § 692: 294. 

From assessment of damages for change 
of grade of street, § 7M): 334. 

From levy of special street or sewer as
sessment in cities, § 839: 349. 

From judgment of court in contested 
election, §1222: 439. 

From local board of review, \ 1373: 487. 
From county board of review, § 1376: 490. 
In proceedings for establishment of 

roads, § 1513: 565. 
From decision of state auditor revoking 

authority of insurance company, § 
1756: 629. 

In proceedings for establishment of mill-
dams, I 1926: 670. 

In proceedings for construction of levees, 
drains or ditches, § 1947: 675; §1957:678, 
and § 1980: 682. 

From decree to enforce orders of rail
road commissioners, § 2137: 760. 

From assessment of damages for right 
of way for railroads, § 2009: 697. 

From order compelling relatives to sup
port their poor, g 2219: 779. 

By poor persons seeking relief from 
township trustees, to board of super
visors, ? 2237: 785. 

From finding of commissioners of insan
ity, § 2267: 791. 

From assessment of damages caused by 
animals at large, § 2318: 804. 

From decision of fence viewers,? 2369:815. 
From order of magistrate for the con

demnation of intoxicating liquors, § 
2415: 843. 

From order of supervisors upon applica
tion to remit mulct tax, \\ 2442, 2444: 
868. 

Appeal—continued: 
From decision of board of supervisors 

as to sufficiency of statement of consent 
under mulct law, § 2450: 863. 

From decision of council or board as to 
sufficiency of statement for manufac
ture of intoxicating liquors, § 2458: 865. 

From board of school directors to county 
superintendent, \\ 2818- 2821: 961. 

From county superintendent to state su
perintendent, I 2820: 962. 

From judgment against master or ap
prentice, §§ 3239, 3249: 1164. 

From order committing child to Home 
for the Friendless, § 3257:1167. 

In ordinary and equitable actions, what 
evidence taken up, §§3651, 3652:1398. 

From ruling on motion for continuance, 
§ 3669:1413. 

To supreme court, costs in case of, §§ 3865-
3867: 1534. 

From order discharging attachment, 
time for, §§ 3931, 3932: 1562. 

In garnishment cases, to whom allowed, 
I 3953: 1578. 

No stay of execution allowed on judg
ment upon, § 3996:1593. 

Not allowed after stay of execution, § 
3998:1594. 

Taking of, waives right of redemption, 
§ 4045: 1613. 

In certiorari proceedings, § 4161: 1710. 
In actions to establish disputed corners 

and boundaries, § 4237: 1737. 
By state, in mandamus proceedings, 

§ 4353: 1770. 
From judgments on awards, § 4399: 1789. 
From judgments in actions against boats 

or rafts, § 4412: 1792. 
Not to lie from order to punish for con

tempt, I 4468: 1801. 
From taxation of costs against prosecutor 

in preliminary examination, § 5238: 
1999. 

In trials before justices of the peace, 
§ 5606: 2118. 

To SUPREME COURT: 
General provisions, U 4100-4153: 

1635. 
"When allowed, §§ 4100-4107: 1635. 
From intermediate orders or de

cisions, § 4103: 1641. 
"Who deemed appellant, i 4108:1644, 

and R. §§ 16, 20: 2153. 
Amount in controversy not affected 

by remission, § 4110:1645. 
By co-parties, § 4111: 1651. 
Refusal of co-party to join in, \ 4112: 

1652. 
From part of order or judgment, \ 

4113: 1652. 
Notice of, §§ 4114, 4115: 1652. 
Docketing of, \\ 4116^117: 1655. 
Method of presenting; procedure, 

§§ 4118-4127: 1656. 
Supersedeas bond, §§4128-4134:1671. 
Security for costs in, § 4135: 1673. 
Assignment of errors in, §§ 4136, 

4137:1673. 
Submission and decision of, §? 4138. 

4139: 1677. 
Judgment on affirmance, §§ 414C, 

4141: 1703. 
Taxation of costs. ? 4142: 1703. 

Of abstract, \ 4118: 1656. 



I N D E X . 217? 

Appeal—continued: 
T o SUPREME COURT—continued: 

Remand ing case; procedendo, \\ 4143, 
4144: 1703. 

Res t i tu t ion of p roper ty on reversa l . 
U 4145, 4146: 1704. 

Enforcement of o rde r s to inferior 
court , I 4147: 1704. 

Rehearing-, U 4148, 4140: 1704 and 
R. U 60-65: 2159. 

Effect of dea th of par ty , \ 4150: 1705. 
Dismissal of, \\ 4151. 4152: 1706. 
Execut ions on, \ 4153: 1707. 
Costs, \ 4142: 1703. 
Abs t r ac t to be filed, R . \ 17: 2153. 
Advancing causes, R. \ 19: 2153. 
New abs t rac t may be ordered , R. \ 

21 ' 2153 
Denial of abs t rac t , R. \ 22: 2153. 
Certification of record, R. \\ 23; 

2154. 
May o rde r record to be certified, R. 

\ 23: 2154. 
How certification of record made, K. 

§24:2154. 
Transc r ip t , denia l of, how perfected, 

R . g 26: 2154. 
Dismissal or affirmance for failure 

to file abstract , R. ? 28: 2154. 
Dismissal or affirmance for fai lure 

to pay fees for t r ansc r ip t , R. \ 29: 
2155. 

Affidavits received on motion to dis
miss, R . I 31: 2155. 

Briefs and a rguments , R. \ 39: 2155. 
Serv ice and filing of ass ignment in, 

R. \ 36: 2156. 
Submission of, on brief, R. \l 39, 40: 

2156. 
F i l i ng notice of motions and argu

ments in, R. I 38: 2156. 
Ora l a rgumen t s in, how secured: 

opening and closing, R. \'i 41, 42: 
2157. 

Opinions of cour t upon, R. \ 46: 2157. 
Garn i shmen t in lower cour t after 

amending , R. \ 59: 2159. 
Execu t ion from supreme court in, 

R. I 59: 2159. 
Procedendo in, R. \ 54: 2158. 
Decrees in, R. U 52, 53: 2158. 
Taxa t ion of costs of, R. g g 93-97: 

2165. 
P r epa ra t i on and p r i n t i n g of ab

s t racts and a rgumen t s , R. YÍ 66-
69: 2159. 

F o r m of t r ansc r ip t in, R. \ 70: 2161. 
W a i v e r of r equ i rement s as to pr int

ing abs t rac t and a rguments , It. f¡ 
90: 2165. 

I N CRIMINAL, C A S E S : 
Provis ions as to civil cases appli

cable, I 5461: 2086. 
Taxa t ion of cost of abs t rac ts and 

briefs, g 5462: 2086. 
Amount of bai l for, to be fixed in 

judgment , g 5442: 2083. 
By whom and how taken, g g 

5448-5453: 2084. 
T ransc r ip t in, g 5450: 2085. 
By co-defendants; by s tate , gg 

5451, 5452: 2085. 
Bai l upon, gg 5453, 5454: 2086. 
Stay of execut ion upon, g 5453: 

2085. 

Appea l—cont inued : 
T o S U P R E M E COURT—cont inued : 

I N C R I M I N A L C A S E S — c o n t i n u e d : 
By s ta te , not to stay execut ion , g 

5452: 2085. 
Docket ing of, g 5455: 2086. 
T r i a l , gg 5456-5468: 2086. 
Ba i l bond given upon, gg 5506, 

5507: 2110. 
I n prosecutions for m u r d e r , s tay 

of execut ion by, gg 4744, 4745: 
1885. 

How docketed; when t r i ed , R, 
g 78: 2164. 

Abs t rac t s , a rguments , r e h e a r -
ings, R¡ g 82: 2164. 

F r o m judgments of d i s t r i c t cour t 
on appeals from jus t ices , g 
5620: 2131. 

F R O M J U D G M E N T S O F J U S T I C E S I N C I V I I . 
C A S E S : 

W h e n allowed; how prosecuted, g g 
4546-4568: 1815. 

Docket ing appeal . g 3660: 1408. 
Fa i lu r e of appel lan t to docket , g 4559: 

1819. 
T r i a l Of, g 4559: 1819. 
Change of venue not al lowed in, g 

3505: 1299. 
I n actions of forcible en t ry and de

t a ine r , g 4220: 1730. 
F R O M J U D G M E N T S O F J U S T I C E S I N C R I M 

I N A L C A S E S : 
By prosecut ing witness from judg

men t for costs, g 5606: 2128. 
How taken ; bai l ; witnesses bound 

over, g 5612: 2129. 
T r i a l of in d is t r ic t court , g g 5617-5621 : 

2130. 
A p p e a l Bond: 

In supreme court , g g 4128-4134:1671. 
J u d g m e n t upon, g g 4140, 4141: 1703. 
In just ice 's court , gg 4552-4554: 1817. 

A p p e a r a n c e Cases : 
Not ice of t r i a l not r equ i red in, g 3658: 

1408. 
Appearance Docket : 

To be kep t by c lerk, g 288, 1| 6: 177. 
W h a t en t r ies to be made in, gg 289-292: 

181. 
P lead ings not filed un t i l en te red in, 

g 291: 181. 
Motion for cont inuance to be en t e r ed in, 

g 3670: 1413. 
E n t r y of motion in; effect, g 3834: 1527. 

A p p e a r a n c e of D e f e n d a n t i n A c t i o n s : 
W h e n requ i red ; after service of not ice, 

g g 3514, 3517: 1304. 
In case of service bv publ icat ion, 

g 3536: 1321. 
Method of; effect of special , g 3541: 1322. 
Of members of genera l assembly, not r e 

qu i red du r ing session, g 3541: 1323. 
Not requ i red on holidays, g 3541: 1323. 
Default for want of, how taken , g 3789: 

1505. 
Of par ty in default to cross-examine wit

nesses, g 3792: 1509. 
In a t t achmen t cases, when to be made , 

g 3884: 1541. 
Giv ing bond for re lease of a t t a ched 

proper ty deemed, g 3907: 1554. 
To action before just ice, gg 4486, 4493: 

1806. 

1 3 7 
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Appellant: 
Who styled as, in supreme court, I 4108: 

1644, and R. U 16, 20: 2153. 
Who deemed, in case of cross-appeals, R. 

§ 20: 2153. 
On appeal from justice's court, duty of 

to docket appeal, i 3660: 1408. 
Appellee: 

Who styled as, in supreme court, ? 4108: 
1644. 

On appeal from justice's court, may 
docket case, \ 3660: 1408. 

Apples: 
Weight of per bushel, ? 3016: 1058. 

Application: 
For permit to sell intoxicating liquors, 

I 2387: 827. 
Por insurance, to be attached to policy, 

I 1741: 622; § 1819: «46, and g 1826: 647. 
Apportionment : 

Of senators among the counties, how 
often, Const., art. 3, ? 34: 90. 

Of school fund by state auditor, I 89, *| 
12:134. 

Of mulct tax, \ 2445: 859. 
Appraisement : 

Of damages from construction of via
duct, I 771: 328. 

Of damages from change of grade of 
street, etc., I 786: 333. 

Of damages f rom change of water course. 
\ 801: 338. 

Of damages on account of union depot, '{ 
2101: 748. 

Of damages in various cases, see under 
appropriate titles. 

Of school land, for purpose of sale, jj 
2840: 966. 

Of property offered as security for loans 
from school fund, fá 2849, 2850: 969. 

Of property of minors under guardian-
v.—-"ship, I 3199: 1154. 

Of the personal property of decedents, \ 
3311: 1189. 

.. Of real estate of decedents, for purpose 
^ ^ of sale, I 3325: 1195. 

Is presumptive evidence of value as 
against executor, \ 3396: 1225 

Of partnership property taken on at
tachment, I 3904: 1554. 

Of attached property where delivery or 
other bond is given, \ 3910: 1556. 

Of perishable property attached and 
sold, \ 3912:1556. 

Of partnership property taken under 
execution, \ 3977:1587. 

Of personal property and leaseholds lev
ied on under execution, g 4041: 1611. 

Appraisers: 
Compensation of, \ 1290: 449. 

In partition proceedings, \ 4272:1743. 
Apprenticeship : 

Of boys and girls in industrial school, \ 
2704: 922. 

Agreement of, how executed, \\ 3229-
3232:1163. 

By parent or guardian, ? 3230: 1163. 
Of pauper children, by county clerk, ? 

3231:1163. 
Of children in poor-house, \ 3234: 1164. 
Of children of intemperate, vicious or 

cruel parents, U 3246-3248:1165. 
Of children in Home for the Friendless, 

I 3259:1168. 

Apprenticeship—continued : 
Complaint against master; discharge; 

damages, Ü 3235-3240:1164. 
Complaint against apprentice, H 3241-

3243:1165. 
Duties of master and apprentice toward 

each other, \\ 3233, 3244:1164. 
Dissolution of the contract; allowance, \ 

3245: 1165. 
Appropriations: 

For standing army, limited, Const., art. 
1, I 14: 71. 

Money not to be drawn from state treas
ury except upon, Const., art. 3, ? 24:86. 

Not to be diverted by regents, trustees, 
etc., nor debts contracted in excess 
of, U 186-188:151. 

Of PUBLIC MONEY, see that title. 
Of money by city council, to be by ordi

nance, I 683, f 3: 291. 
For support of Iowa National Guard, 

annually, ? 2214: 778. 
Annual, for Geological Survey, \ 2502: 

876. 
Annual, for State Veterinary Surgeon, 

I 2536: 884. 
Annual, for State Hoard of Health, \ 

2575: 893. 
Annual, for Iowa Soldiers" Home, \ 2608: 

903. 
Annual, for State University, ? 2643: 911. 
For Agricultural College, § 2674: 916. 
For State Normal School, \ 2682: 918. 
For Orphans' Home, g 2691: 919. 

Arbitration: 
To determine amount of loss under policy 

of insurance, \ 1743: 625. 
Submission of controversies to, \\ 4385-

4401: 1785. 
Out of court, award enforced, \ 4395: 

1788. 
Arbitrators: 

Compensation of, \ 3873: 1536. 
Bribery of, or attempt to bribe, or ac

ceptance of bribes by, punished, \\ 
4880-4882: 1930. 

Hearing before, 4389-4394: 1786. 
Argument: 

In equitable causes, abstracts to be sub
mitted with, when, \ 3653: 1405. 

Not heard on motion for continuance, \ 
3668: 1413. 

To JURY: 
Who entitled to open and close, \ 

3701: 1422. 
When opening waived, \ 3702: 1423. 
Number of attorneys to engage in, \ 

3703: 1423. 
Not to be restricted as to time, \ 

3704: 1423. 
T o COUET: 

May be restricted as to time, \ 3704: 
1423. 

ON APPEAL TO SUPREME COURT, \ 4139: 
1677, and R. § 39: 2156. 

On motions, R. § 38: 2156. 
Service and filing of, R. H 40-43: 2157. 
Oral, notice of, R. ? 41: 2157. 
Opening and closing of, R. \ 42: 2157. 
Costs of, R; 194: 2165. 
Printing of, R. ? 66: 2159. 
Requirements as to form of, R. ? 69: 

2161. 
Waiver of rule as to printing, R. } 

90: 2165. 
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Argument—continued : 
O N A P P E A L TO SUPREME COUBT—con

tinued: 
Distribution of, R. \ 91: 2165. 
Oral or written, I 4139: 1677. 
On rehearing, § 4149: 1705. 
In criminal cases, defendant to close. 

I 5459: 2086. 
Provisions in civil cases appli

cable to, R. I 82: 2164. 
Army: 

Powers of the state as to, Const., art. 1, 
I 14: 71. 

Arraignment of Defendant: 
Upon indictment, \\ 5310-5318: 2027. 
Upon information, \ 5582: 2125. 

Arrest: 
Voters privileged from on election dav, 

Const., art. 2, \ 2: 81. 
Members of general assembly privileged 

from, when, Const., art. 3, § 11: 84. 
Of suspected person, upon coroner's in

quest, U 523-526: 256. 
By city or town marshal, § 662: 284. 
Under warrant, fee for making, § 1292: 

449. 
Of execution debtor in auxiliary proceed

ings, I 4085:1626. 
Of defendant in habeas corpus proceed

ings, U 4432, 4438: 1794. 
Upon preliminary information, \\ 5182-

5187:1989. 
By whom and how made, M 5193-5215: 

1991. 
Proceedings before magistrate upon, \\ 

5209-5215: 1993. 
On bench warrant upon indictment, \ 

5303: 2026. 
After conviction, I 5434: 2080. 

Of defendant, by bail, § 5529: 2116. 
Upon information triable before justice. 

I 5581: 2125. 
Arrest of Judgment: 

Motion for, when permitted. \ 3563: 1347 
and, \ 3758: 1493. 

Amendment to avoid, \ 3760: 1493. 
Motion in, not allowed in justice's court, 

| 4520: 1812. 
In criminal cases. U 5426-5429: 2078. 
Ground of, may be urged as cause 

against judgment, l\ 5436, 5438: 2081. 
Arson: 

Assault with intent to commit, punished, 
I 4770:1896. 

Degrees of, U 4776-4779: 1898. 
Provisions as to, applicable to married 

women, fj 4783: 1900. 
Articles of Confederation: 

With synopsis, p. 9. 
Articles of Incorporation: 

Adoption and recording of, ? 1610: 589. 
Must fix limit of indebtedness and name 

principal place of business, |? 1611, 
1612: 590. 

Changes in, to be recorded and pub
lished, I 1615: 591. 

Fraud in failing to comply with, pun
ished, U 1620, 1621: 593. 

Of foreign corporations, to be filed with 
secretary of state, ? 1637: 600. 

Of corporations not for pecuniary profit, 
l 1642: 602. 

Of insurance companies other than life, 
to be approved and recorded, \\ 1685, 
1686, 1688: 609. 

Articles of Incorporation—continued: 
Of stipulated premium and assessment 

life associations, R 1785-1788: 637. 
Of savings banks, I 1842: 650. 
Of state banks, <j 1863: 655. 
Of building and loan associations. ?? 1893, 

1894: 663. 
Fee for recording, \ 1291: 449. 

¿i s sâiu.It * 
Punishment for, \ 4774: 1897. 
With intent to murder, I 4768: 1S95. 
With intent to commit rape, I 47G9: 1S96. 

Corroboration required in prosecu
tion for, I 5488: 2102. 

Limitation of prosecution for, ? 5164: 
1986. 

With intent to maim, rob, steal, etc., 
\ 4770: 1896. 

With intent to inflict great bodily injurv, 
\ 4771: 1896. 

With intent to commit felony, 1 4772: 
1897. 

Assault and Battery: 
Punishment for, \ 4774: 1897. 

Assembly: 
Right of guarantied, Const., art. 1, \ 20: 

75. 
See, also, GENERAL ASSEMBLY. 

Assessment: 
Of damages. See DAMAGES. 
O F SPECIAL TAXES IN CITIES AND 

TOWNS: 
For filling or draining lots, \ 698: 297. 
For sewers in towns and smaller 

cities, U 738, 739: 307. 
For sidewalk purposes, g g 777-780: 

329. 
For street improvements and sewers, 

U 792-840: 334. 
How collected, \ 902: 365. 
See, also, TAXES. 

F O E TAXATION: 
Property exempt from, \ 1304: 453. 
On what per cent, of actual value, 

I 1.305: 457. 
Levy and indebtedness not to be in

creased, \ 1306: 457. 
Abatement of, when property lost, ? 

1307: 458. 
PROPERTY SUBJECT TO: 

In general, § 1308: 458. 
Lands of other counties, \ 130S: 

458. 
Monevs, credits, stocks, etc., 'i 

1310: 460. 
Credits defined, ? 1309: 460. 
Shares in building and loan 

associations deemed cred
its, 11920: 668. 

Deducting debts, \ 1311: 460. 
Owners and agents to list propertv 

for, i 1312: 461. 
Place of listing, \ 1313: 462. 
Who deemed owners, \ 1314: 463. 
Duties of person listing propertv of 

another, \ 1316: 463. 
Of grain, ice and coal dealers, \ 1315: 

463. 
Of persons engaged in business in 

different assersment districts, Ü 
1317: 463. 

Of merchants and manufacturer». 
U 1318, 1319- 463. 

Agent refusing to list, personally 
liable, \ 1320: 464. 
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Assessment—continued: 
F O E TAXATION—continued: 

Of private bankers, ? 1321: 4G5. 
Of national, state and savings banks, 

§ 1322: 465. 
Of shares of corporation stock, §? 

1323-1325: 466. 
Of stock of building and loan asso

ciations, 11326: 468. 
Of real estate of corporations, 11327: 

468. 
Of telegraph and telephone com

panies, U 1328-1332:468. 
Of insurance companies, § 1333: 410. 
Of railway companies, \\ 1334-1339: 

471. 
Of sleeping and dining cars, H 1340, 

1341: 473. 
Of real property of railways, % 1342: 

473. 
Of water and gas works, electric 

plants and street railways, \ 1343: 
473. 

Of lands, roads and highways to be 
excluded, § 1344: 474. 

Of express companies, \\ 1345, 1346: 
474. 

Of real estate, biennially; personal 
property and new buildings, an
nually, 11350: 475. 

Of omitted real estate, by owner or 
treasurer, \\ 1398, 1399: 495. 

Of agricultural college lands, \ 1351: 
476. 

Duties of assessor, \\ 1352-1366: 476. 
Refusal of owners to assist assessor, 

and false statements to, punished, 
\\ 1354, 1357, 1358: 478. 

Withholding property from, penalty, 
\ 1374: 489. 

Of land to unknown owners or heirs, 
11353: 478. 

Meeting of assessors for instructions, 
\ 1359: 479. 

Assessment rolls and books to be fur
nished by auditor, \ 1360: 480. 

State board of review to furnish in
structions to county auditors, \ 
1362: 483. 

Statistics to be collected by assess
ors, I 1363: 483. 

Completion of, and return of books, 
U 1365, 1366: 484. 

Misconduct of assessors or members 
of boards of review, punished, I 
1367: 484. 

Examination of assessors, \ 1368: 485. 
Assessors and boards of review en

titled to revenue laws, \ 1369: 485. 
Local board of review, how consti

tuted, equalization by, right of 
appeal, ?? 1370-1373: 485. 

County board of review, how consti
tuted, powers and duties of, appeals 
from, \\ 1375, 1376: 490. 

State board of review, how consti
tuted, powers and duties of, M 
1378-1382: 490. 

County auditor to transmit to state 
auditor, \ 1377:490. 

Assessments: 
Of insurance companies, \ 1707: 613. 
Of life insurance companies, \ 1788: 637. 

Assessor: 
Election and term of, \ 1075: 404. 

Assessor—continued : 
Election of, in township containing city, 

\ 565: 262. 
In city or town: election ana term of, \\ 

647-650: 281. 
Duties of; deputies, \ 661: 284. 

Deputy; compensation of, \ 674: 288. 
In cities under special charter; election 

and duties of, \ 939: 378. 
How to be voted for: \ 1130: 420. 
Bond of, penalty, ? 1185: 432. 
Compensation of, \ 592: 267. 

In cities and towns, \ 674: 288. 
Duties of in relation to census, \\ 171, 

172: 149. 
Owners and custodians to list property 

for, § 1312: 461. 
Who deemed owners, \ 1314: 463. 

When to begin work, duties, \\ 1352-
1366: 476. 

Owners of property to assist, \ 1354: 478. 
False oath to, perjury, \ 1358: 479. 
Must report to county auditor for instruc

tions, \ 1359: 479. 
To be furnished blanks and books by 

county auditor, \ 1360: 480. 
To fill blanks for statistics, \ 1363: 483. 
Entitled to plat book and copy of revenue 

laws, U 1364, 1369: 484. 
When work to be completed and books 

returned, U 1365, 1366: 484. 
Penalty for neglect of duty, \ 1367: 484. 
Examination of by local or county board 

of review, \ 1368: 485. 
To meet with local board of review and 

correct books as directed, \ 1371: 486. 
Appeal from, to local board of review. 

\ 1373: 487. 
To return list of persons subject to 

military duty, § 2167: 770. 
To return list of liquor dealers for pur

poses of mulct tax, \ 2433: 857. 
Penalty for failure, \ 2446: 860. 

To collect and report to county clerk 
statistics of births and deaths, \ 2566: 
889. 

To make enumeration of soldiers' or
phans, ? 2686: 919. 

Assets: 
Of estate of insolvent, discovery of, 3081: 

1095. 
Of estate of decedent, exempt property 

not deemed, §§ 3312, 3313: 1189. 
Discovery of, \ 3315: 1191. 

Assignee: 
Of usurious contract, rights of, \ 3042: 

1072. 
Of non-negotiable instrument or account, 

action by, \\ 3044, 3046-3048: 1074. 
Action of, against guarantor by blank 

indorsement, \ 3049: 1075. 
Of contract payable in labor or property, 

tender to, \ 3058: 1078. 
Of insolvent debtor, duties of, see AS

SIGNMENT, U 3072, et seq.: 1090. 
Of thing in action, takes subject to de

fenses, § 3461:1279. 
After suit begun, liable for costs, § 

3863: 1534. 
Assignment: 

Of tax certificate, ? 1433: 513. 
Of policy in assessment life insurance 

company, \ 1789: 638. 
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Ass ignment—cont inued : 
F O B C R E D I T O R S : 

By bank, of no val idi ty as agains t 
receiver , <j 1877: 658. 

Must be wi thout preferences, \ 3071: 
1084. 

How made, recorded and filed, effect, 
\ 3072: 1090. 

Inventory, appraisement , notice, \\ 
3073, 3074: 1091. 

Not void for want of inventory, \ 
3081:1095. 

Claims, filing and contest ing, \\ 
3075-3077:1092. 

For taxes, to be first paid, \ 3078: 
1094. 

Fo r services, prefer red , \ 3079: 
1094, and \ 4019: 1601. 

Not due, r eba te on, \ 3083: 1095. 
F i led wi th in t h r e e months , pre

ferred, I 3083: 1095. 
Assignee to file list of c redi tors and 

claims, I 3076: 1092. 
To pay dividends unde r order of 

court , \ 3079: 1094. 
To dispose of p roper ty and make 

set t lement , \ 3080: 1094. 
May examine debtor in court , \ 

3081: 1095. 
To file addi t ional inventory , \ 

3082:1095. 
Powers of, \ 3084: 1090. 
Compensation of, § 3079: 1094. 
Removal of, \ 3085: 1096. 
Death , fai lure or misconduct of, 

I 3086:1097. 
To pay debts for labor first, \ 4019: 

1097. 
Powers of judge in vacat ion as to, \ 

3087: 1097. 
Of usurious contract , assignee in good 

faith protected, \ 3042: 1072. 
Of non-negotiable ins t rument , effect of, 

U 3044, 3046, 3048: 1073. 
Of open account, effect of, U 3047, 3048: 

1074. 
Of m e c h a n i c s lien, follows ass ignment 

of debt, I 3099:1113. 
Of dower, \ 3309: 1215. 

"""" Of th ing in action, wi thou t pre judice to 
defenses, \ 3461: 1279. 

"• Of in teres t in action, does not work 
abatement , \ 3476: 1287. 

Of causes for t r ia l , by c lerk . \\ 3659, 3061: 
1408. 

Of judgment , se t t ing aside for fraud, 
___ \ 3787:1502. 
""" Of cause of act ion after suit begun: 

costs, I 3863: 1534. 
Of judgment , wha t necessary to avoid 

garn ishment , \ 3936: 1568. 
Of judgments and th ings in action held 

by sheriff under execution, \ 3971:1585. 
Of certificate of purchase a t execution 

sale, \l 4058, 4061: 1620. 
To junior mor tgagee in foreclosure pro

ceedings, \ 4292: 1753. 
O F E R R O R S : 

Dismissal of appeal for failure to 
file, \ 4137:1676. 

F o r m of,? 4136:1073, a n d R . g 68: 2161. 
Service and filing of, \\ 4136-7:1673. 
Not necessary in c r imina l cases, \ 

5458: 2086. 
Of causes in supreme cour t , \ 4117: 1655 

A s s i g n o r : 
Of non-negotiable ins t rument , l iable 

wi thout notice, \ 3048: 1075. 
A s s i s t i n g P r i s o n e r t o E s c a p e : 

P u n i s h m e n t for, \\ 4894-4896: 1932. 
Assoc i a t e L i b r a r i e s : 

W i t h s ta te l ib ra ry , provisions asto, \\ 
2808, 2873: 973. 

Loan of books to, by s ta te l ib ra ry , \ 2870: 
974. 

A s s o c i a t i o n s : 
Incorpora t ion of, \ 1642: 602. 
Fo r benevolent purposes, not amenab l e 

to genera l insurance laws, except , \ 
1798: 641. 

A s y l u m for F e e b l e - M i n d e d C h i l d r e n : 
See I N S T I T U T I O N F O R F E E B L E - M I N D E D 

C H I L D R E N , M 2693-2701: 920. 
A t t a c h m e n t : 

I n super ior court , to be en t e r ed on dis
t r i c t cour t incumbrance book, \ 260: 
171. 

To enforce landlord ' s l ien. I 2993: 1052. 
In actions for divorce, \ 3178: 1143. 
Agains t m a r r i e d woman, how enforced, 

I 3477: 1288. 
Act ion to recover p roper ty t a k e n under ; 

par t i es defendant , M 3488-3490: 1291. 
Act ion a ided bv, where b rough t , \ 3495: 

1292. 
T i t l e to p roper ty sold under , on not ice 

by publicat ion, not affected by new 
t r i a l , \ 3797: 1511. 

P roceed ings in, deemed independen t of 
ma in act ion, | 3877: 1537. 

P e t i t i o n and g rounds for, \\ 3876-3882: 
1537. * .._.-

May be issued and served orT"~Sunday, 
when, \ 3879: 1539. 

Not issued on cont rac t w h e r e less t h a n 
five dol lars due , \ 3^80: 1540. 

Amount of p roper ty to be levied upon, 
U 3881, 3882: 1540. 

Fo r debts not due, U 3883, 3884: 1541. 
Bond requ i red , § 3885: 1541. T 

Addi t iona l securi ty , when, § 3886: 1542. 
Recovery on bond," g g 3CC7, 3888: 1542. 
Clerk to "issue wr i t or wr i t s , U 3889, 3890: 

1548. 
How levied upon personal p roper ty , \\ 

3891-3897: 1 J 4 9 . 
Manual custody necessary to good levy, 

I 3898: 1551. 
Officer may follow proper tv to adjoining 

county, \ 3893: 1550. 
How levied upon real p rope r ty , or equi

tab le in te res t the re in , \ 3899: 1552. 
Notice of levy, wha t r equ i r ed , \ 3900: 

1552. 
Examina t ion of defendant for discovery, 

\ 3901: 1553. 
Disposit ion of p roper ty bv officer, l'i 

3902, 3903: 1553. 
How levied upon proper ty of p a r t n e r 

sh ip or jo in t owners , I 3904: 1554. 
How levied upon mor tgaged personal 

proper ty , \ 3905: 1554, and 3979 et sea.: 
1587. 

Indemnify ing bond in case of, \ 3906: 
1554. 

Bond for d i scharge of p roper ty , \\ 3907, 
3908: 1554. 

Del ivery bond in case of, U 3909, 3911: 
1555, 
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A t t achmen t—con t inued : 
Appra i semen t to d e t e r m i n e penal ty of 

bond, I 3910: 1556. 
Sale of p roper ty when per i shable , ? 3912: 

1556. 
Specific a t t achments , when allowed, \\ 

3913, 3914: 1556. 
How gran ted , t e r m s of, \ 3915: 1557. 
W r i t in case of, I 3916: 1557. 
Bond for d i scharge in case of, \ 3917: 

1557. 
F o r amount due t he s tate , provisions as 

to, \\ 3919-3922: 1557. 
Sheriff 's r e t u r n in case of, \ 3923: 1558. 
J u d g m e n t in case of, how satisfied, \ 

392-1: 1559. 
Care and control of proper ty ; surplus , 

R 3925-3927: 1559. 
In te rven t ion in case of, 'i 3928: 1560. 
Motion to d ischarge , g rounds of, g 3929: 

1560. 
Discharge of upon judgment , $3930: 1561. 
Appea l by plaintiff in case of: t ime, H 

3931, 3932: 1562. 
Provis ions concerning, to be l ibera l ly 

construed, and amendments allowed, 
I 3933: 1562. 

By garn i shment , see G A R N I S H M E N T , \\ 
3935, ci seq.: 1563. 

Appeal from order g ran t ing , refusing or 
dissolving, I 4101: 1638. 

In just ice 's court , jur isdict ion of, \ 4480: 
1805. 

Issuance of, to be entered , \ 4484: 
1806. 

P roceed ings in, \\ 4579-4583: 1825. 
In bas ta rdy proceedings , \ 5632: 2135. 

A t t a c h m e n t of t h e P e r s o n : 
Agains t assignee of es ta te of insolvent, 

to compel repor t , \ 3080: 1094. 
Aga ins t absent jurors , \ 3693: 1418. 
Bv referee to enforce a t t endance of wit

nesses, I 3739: 1460. 
Fo r contempt , to enforce judgment or 

order , g 3954: 1578. 
In habeas cm-pus p r o c e e d i n g s , ^ 4444, 

4445, 4457:1795. 
A t t a i n d e r : 

Bills of, forbidden, Const., a r t . 1, $ 21:75. 
A t t e m p t s : 

To b r eak and enter , punished. \ 4792: 
1903. 

To b r ibe ju ror or suborn witness consti
tu tes contempt , \ 4461:1799. 

See, also, A S S A U L T , \\ 4768-4774: 1895. 
A t t e s t a t i o n : 

Of process, \ 282:175. 
A t t o r n e y F e e s : 

Bien for, \\ 321, 322: 197. 
In actions to enforce orders of rai lway 

commissioners, \ 2120: 753, and \ 2137: 
760. 

In actions and prosecutions re la t ing to 
in tox ica t ing liquors, U 2384,2406, 2419, 
2420. 2428, 2429: 822. 

In prosecutions under t h e fish and game 
laws, I 2559: 888. 

In actions for collection of money due 
school fund, \ 2854: 971. 

. In action to enforce claim of subcon
t rac to r for work or mate r ia l s on pub
lic bui ldings, e tc . , \ 3103:1114. 

For services in behalf of minors and ab
sent par t ies in proba te mat te rs , \ 3423: 
1232. 

A t t o r n e y F e e s - c o n t i n u e d : 
On contracts , taxa t ion of as costs; affi

davit , \l 3869-3871: 1536. 
In action on a t t a ch men t bond, \ 3887: 

1542. 
In action to quie t t i t le , I 4226: 1733. 
In foreclosure of cha t t e l mor tgages , 5 

4279: 1744. ^ [ ^ ^ 
In par t i t ion, \ 4261: 1741. 

A t t o r n e y - G e n e r a l : 
Elect ion and t e rm of, Const., a r t . 5, \ 

12: 98, and 1065: 403. 
Bond of, I 1184: 432. 
Sta t ionery, e tc . , for, \ 168:148. 
Genera l dut ies of, \\ 208-210: 155. 
Compensation of, \ 211:155. 
Assistant of, and salary, \ 212: 156. 
To approve a r t i c les of incorporat ion of 

insurance companies, \ 1685: 609. 
To proceed aga ins t unsound insurance 

companies, f 1731: 620. 
To proceed agains t insolvent life insur

ance companies, § 1777: 635; \ 1795: 640, 
and I 1836: 650. 

To proceed against unsound banks, ? 1877: 
058. 

To prosecute action to enforce o rde r of 
ra i l road commissioners, \ 2119: 752, 
and I 2137: 760. 

To prosecute actions for forfei tures 
against car r iers , \ 2149: 764. 

To b r ing action agains t count ies neglect
ing to levy insane t ax , g 2292: 796. 

To be member of s ta te board of hea l th , 
I 2564: 889. 

To bid in proper ty for s t a t e a t execut ion 
sale, I 2895: 979. 

Mav sue out a t t achmen t to recover debt 
due t he s ta te , \ 3919: 1557. 

To enforce regula t ions as to pools and 
t rusts , I 5067: 1969. 

A t t o r n e y i n F a c t : 
Acknowledgment of in s t rumen t bv, \\ 

2952, 2953: 1019. 
To sell real estate , how power of revoked, 

I 2957: 1020. 
Husband or wife may be, for t he o ther , \ 

3161: 1129. 
A t t o r n e y s a t L a w : 

A D M I S S I O N T O P R A C T I C E : 
Is by supreme court, \ 309: 188. 
Qualifications for, | 310: 188. 
Examina t ions for, in genera l , \\ 311, 

315: 188. 
In case of s tudents in univers i ty , \ 

312: 189. 
Of a t tornevs from o ther s tates , H 313, 

316: 189. 
Oath requ i red upon admission, \ 314: 

189. 
Bules of cour t as to, R. \\ 98-108: 

2166. 
F r o m ano ther s ta te may prac t ice , R. \ 

108: 2167. 
Duties of. defined, \ 317: 189. 
Powers of, defined, \ 319: 193. 
Deceit or collusion by, punished, I 318: 

193. 
May be requ i red to show au thor i ty in 

pa r t i cu la r cases I 320: 196. 
Service of notice of appeal upon. \ 4114: 

1652. 
L I E N O F , F O R C O M P E N S A T I O N : 

Upon what and how secured, \ 321: 
J97. 
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Attorneys at Law—continued: 
L I E N O F , FOR COMPENSATION—cont.: 

How released—bond, g 322: 199. 
REVOCATION OF LICENSE OF, gg 323-329: 

199. 
Grounds of, \ 324: 200. 
Proceedings for, g g 325-328: 200. 
Appeal to supreme court in case of. 

g 329: 200. 
Retention of client's money by, misde

meanor, but not when lien is claimed, 
g g 330, 331: 200. 

Exempt from jury duty, g 333: 201. 
County officers not to act as before board 

of supervisors, g 545: 259. 
Not to occupy offices of, g 468: 241. 

Sheriff, his deputy, coroner and constable 
not to act as, g 546: 259. 

Township trustees may employ, g 564: 
262. 

May be appointed by court for minor or 
absent parties in probate matters, 
g 3423: 1232. 

Undue influence of, as ground for change 
of venue, g 3505,1[ 3: 1299. 

May select paper for publication of 
original notice, g 3535: 1321, 

May verify pleading, when, g 3583: 1367. 
May make affidavit for continuance, 

g 3664: 1411. 
Parties entitled to appear bv, § 3703: 

1423. 
Argument by, to court, may be restricted, 

g 3704: 1423. 
Summary proceedings against,by clients, 

for recovery of money, g 3826: 1525. 
Service of notice of motion upon, g 3838: 

1527. 
Not to be received as surety on bond, g 

3851: 1529. 
Affidavit of,to recover fees as costs under 

contract, g 3870: 1535. 
Service of notice of appeal on, g 4114: 

1652. 
Person assuming to be, without authority, 

punishable for contempt, g 4461: 1799. 
Not to testify as to privileged communi

cations, g 4608: 1838. 
Service upon, of notice to take deposi

tions, g 4696: 1871. 
Selected to prosecute information for 

selling liquors, fees of, g 2428: 856. 
Embezzlement by, g g 4842, 4843: 1918. 
Stirring up controversies by, punished, 

g 4903: 1934. 
Appointed to defend criminal; compen

sation, g g 5313, 5314: 2028. 
Attorney's Lien: 

See ATTORNEYS AT L A W . 
Attornment: 

By tenants to stranger, void, g 2990:1047. 
Auctions and Auctioneers: 

•Regulation of, by cities and towns, g g 700, 
708: 297. 

Auditor: 
See AUDITOR OF STATK; CITY AUDITOR; 

COUNTY AUDITOR. 
Auditor of State: 

Election and term of, Const., art. 4, g 22: 
93, and g 1065: 403. 

Bond of, penalty, g 1184: 432. 
Approval of, g 1188: 433, 
Where filed, g 1191: 434. 

Auditor of State—continued: 
To draw warrants for members, officers 

and employes of general assembly, g g 
14, 15:115. 

To keep account with officers: distribut
ing laws, gg 43-45: 119. 

General statutory powers and duties of, 
g g 89-100:133. 

Must divide warrants on request, when, 
g 90:134. 

May require persons having money or 
property of state to account, g 91: 
134. 

Duties of, as to officers failing to account 
or pay, g g 93-95:134. 

Duty of, as to county treasurers seeking 
credit, g 96: 135. 

May issue requisitions for information 
and accounts, g 97: 135. 

To collect fees from banks, etc., g 100: 
135. 

Salary of. g 98: 135. 
Deputy of, qualification, duties, salary, g 

99: 135. 
May examine claimants under oath, g 92" 

134. 
Biennial report of, g 122, 1| 4: 139. 
Is member of executive council, g 155: 

146. 
Supplies for, g 168: 148. 
Not to draw warrants for trustees, re

gents, etc., until required oath is tiled, 
g 180: 150. 

Must account to treasurer for feus col
lected, g 191: 152. 

May administer oaths, g 393: 214. 
Duties of. as to county bonds filed for col

lection, g 408: 220. 
Election and term of. g 1065: 403. 
To report to county auditors list of stock

holders in foreign building- and loan 
associations, g 1326: 408. 

Not to issue certificates to insurance 
companies until their taxes are paid, 
I 1333: 470. 

To publish and distribute revenue laws, 
g 1369: 485. 

Duties of, as to municipal bonds filed for 
collection, g 1381: 491. 

Not to allow interest on warrants unless 
receipted, g 1455: 548. 

May bring action against delinquent 
county treasurer, g 1459: 549. 

To transmit account of county treasurer 
to county auditor, g 1460: 549. 

To settle with county treasurers, g 1461: 
549. 

To keep funds separate, 2 1462: 550. 
Penalty for official delinquency of, g 

1463: 550. 
To draw wai'rants to counties to balance 

accounts, g g 1464, 1465: 550. 
To issue warrants to county agricultural 

societies, g g 1659, 1661: 605. 
To draw warrants for state horticultural 

society, g 1673: 607. 
To draw wari'ants for farmers' institutes, 

g 1675: 607. 
DUTIES OF, AS TO INSURANCK COMPA-
• N I E S O T H E R T H A N L I F E : 

To approve and certify articles of 
incorporation, gg 1685-1688: 609. 

To examine assets and authorize to 
do business, g 1700: 612, 
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Auditor of State—continued: 
DUTIES OP, AS TO INSURANCE COMPA

NIES OTHER THAN LIFE—continued. 
To withhold certificate from com

panies failing to comply with law, 
g 1715. 616. 

To make inquiries and publish in
formation concerning, gg 1718-1720: 
616. 

Duty as to process against foreign 
companies, $ 1722: 617. 

To issue certificate to foreign com
pany complying with law, g 1721: 
018. 

To prepare and publish table of 
short rates, g 1729: 620. 

To examine condition of and to pro
ceed against, when not satisfactory, 
gg m i , 173.3, 1735: 620. 

To examine and approve forms of 
policies, g 1745: 626. 

Fees to be collected by for examina
tions, certificates, etc., g g 1752, 
1753: 628. 

To revoke authority of fire insurance 
companies guilty of unlawful com
bination, g 1755: 629. 

Duties of, as to mutual assessment asso
ciations, gg 1701-1767: 630. 

Duties of, as to lire insurance companies, 
gg 17CS-1819: 632. 

Duties of. as to fraternal beneficiary so
cieties.'8? 1822-1830: 647. 

Duties of, as to banks, gg 1873-1880: 658. 

Auditor of State—continued: 
Duties of, as to building and loan associ

ations, g g 1894, 1904-1917: 663. 
To charge to counties amounts due hos

pital for insane, g 2292: 796. 
Duties of, as to payment of regents and 

trustees of Ltatc institutions, g g 2618, 
2620: 905. 

To adjust losses to school fund with 
counties, gg 2847, 2848: 968. 

May transfer school fund from one 
county to another, g 2856: 972. 

To issue warrant for costs in cases of es
cheat, g 2891: 979. 

Authentication : 
Of records of other states, statutes of 

United States concerning, p. 34. 
Of certificates of acknowledgment taken 

in other states, g 2945: 1016 
Of judicial records, gg 4644-4647: 1859. 

Automatic Couplers: 
Railways required to use, gg 2079-2083: 

737. 
Avoca: 

District court to be held at, g 228: 162. 
Avoirdupois Weight : 

Standards of, g 3012: 1057. 
Award: 

Of arbitrators, gg 4392-4394: 1787. 
Entry of, in court, g 4398: 1789. 
In arbitration out of court, how enforced, 

g 4395: 1788. 

B 
Badge of Grand Army: 

Unlawfully wearing, punished, g 5071: 
1070. 

Baggage: 
Liability of carriers for injuries to, g 

3135: 1121. 
Bail: 

Right to, guarantied, except,Const., art. 
1, g 12: 70. 

Excessive, not to be required, Const., art. 
1, g17: 71. 

May be taken, increased or diminished, 
in habeas corpus proceedings, g 4454: 
1797. 

Allowed, except in cases of conviction of 
murder or charge of treason, g 5096: 
1976. 

Upon arrest of fugitive from justice, g g 
5174-5170: 1988. 

Amount of, to be fixed in warrant of ar
rest, g 5185:1989. 

On arrest upon preliminary information, 
g g 5188-5190: 1990. 

On arrest by peace officer, gg 5212-5214: 
1994. 

On adjournment of preliminary examina
tion, g 5219: 1995. 

Upon preliminary examination, g g 5231, 
5232: 1997. 

Amount of, to be fixed in the order upon 
the indictment, g 5304: 2026. 

Upon arrest on bench warrant, g 5308: 
2027. 

Recommitment of defendant after giv
ing, upon appearance for trial, g 5396: 
2065. 

Bail—continued: 
Forfeiture of, for failure to appear for 

judgment, g 5433: 2080. 
After sentence, g 5442: 2083. 
Upon appeal; stay of proceedings by, g 

5454: 2086. 
Upon being held to answer, gg 5500-5512: 

2108. 
Upon indictment, before conviction, g g 

5502-5506: 2109. 
Upon appeal to supreme court, gg 5506, 

5507: 2110. 
Forfeiture of, §g 5515-5519: 2112. 
Recommitment of defendant after giv

ing, gg 5520-5523: 2114. 
Undertakings of, when liens, gg 5513, 

5514: 2111. 
Deposit of money instead of, gg 5524-5527: 

2115. 
Surrender of defendant by, gg 5528-5530: 

2116. 
Exonerated upon discharge of prisoner, 

g 5538: 2118. 
Bail Bond: 

Lien of, gg 5513, 5514: 2111. 
Bailee: 

Embezzlement by, g 4841: 1918. 
Bailiffs: 

For supreme court, appointment and 
compensation of, g 201: 154. 

For district court, appointment and du
ties of, g 503: 250. 

Ballots: 
General election to be by, Const., art. 2, 

g 6: 81. 
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Ballots—continued : 
Form oí printing, publication, distribu

tion and method of voting, \\ 1106-
1119: 413. 

How counted; defects, \\ 1120-1122: 418, 
and \ 1139: 422. 

Canvass and disposition of, \\ 1138-1143: 
422. 

Official, compensation of newspapers for 
publishing, I 1293: 449. 

Preparation and disposition of, by clerk 
in drawing trial jury, ?§ 3694-3697: 
1418. 

Ballot Boxes: 
How provided, ? 1130: 420. 
For school elections in certain cities, \ 

2756: 936. 
Band: 

Regimental, in Iowa National Guard, \ 
2178: 772. 
May make rules, § 2182: 773. 

Banks: 
Acts authorizing banking powers to be 

submitted to people. Const., art. 8, \ 
5: 100. 

State, general assembly may provide 
for, with branches, on specie basis, 
Const., art. 8, \\ 6, 7: 101. 

General banking law, what provisions 
to contain, Const., art. 8, \ 8: 101. 

Stockholders in, liability of, Const., art. 
8, I 9: 101. 

Insolvency of, bill-holders preferred, 
Const., art. 8, \ 10: 101. 

Specie payments by, suspension of for
bidden, Const., art. 8, \ 11: 101. 

Stockholders in, municipal corporations 
not to be, Const., art. 8, \ 4: 100. 

As state depositaries, \\ 111-114: 137. 
Taxation of, \\ 1321, 1322: 465. 
Business of, not to be done by building 

and loan associations, \ 1897: 664. 
SAVINGS: 

Who may incorporate. § 1840: 650. 
Business to be transacted by, § 1841: 

650. 
Articles of incorporation and organi

zation, 11842: 650. 
Capital of, conditions for commenc

ing business, g 1843: 651. 
Increase of, \ 1856: 654. 

Corporate powers of, \ 1844: 651. 
Directors of, qualifications, election, 

meetings, l'i 1845,1846: 651. 
Stockholders' meetings, voting at, 

§ 1847: 652 
Deposits and depositors, § 1848: 652. 
Interest on deposits, Ú 1848, 1849, 

1852: 652. 
Funds of, how to be invested, § 1850: 

653. 
Powers of, as to real estate, limited, 

§1851: 653. 
Dividends, when to be declared, ? 

1852: 653. 
Shares of stock in and transfer 

thereof, ? 1853: 654. 
Deposits in, to whom payable, '{ 1854: 

654. 
Limitations of. as to indebtedness, \ 

1855: 654. 
Dissolution of, voluntary or by law, 

§ 1857: 654. 
Other banks may reorganize as; 

method, § 1858: 654. 

Banks—continued: 
SAVINGS—continued: 

Unauthorized use of name "savings 
bank," punished, \ 1859: 655. 

Cash reserve to be kept by, \ 1860: 
655. 

STATE: 
Defined; must incorporate " s t a t e ' ' 

in name, \ 1861: 655. 
Name " s t a t e " not to be used by 

others, \ 1862: 655. 
Organization, articles, capital, 

shares, \\ 1863-1865: 655. 
Directors, eligibility and qualifica

tion of, I 1866: 656. 
Reserve to be kept by, \ 1867: 656. 

GENERAL PROVISIONS AS TO: 
Misnomer of, effect, \ 1868: 657. 
Compensation of and loans to officers, 

I 1869: 657. 
Liabilities of, limit, \ 1870: 657. 
Annual examinations required, \ 

1871: 657. 
Quarterly statements to state audi

tor, § 1872: 657. 
Supervision of by state auditor, costs, 

M 1873-1878: 658. 
Proceedings against for insolvency, 

etc., I 1877: 658. 
Assessments upon stockholders when 

capital impaired; directors liable 
for neglect of, U 1878-1880: 659. 

Auditor of state to make biennial 
report of, \ 1881: 659. 

Liability of stockholders in, \ 1882: 
659. 

Pro rata distribution among cred
itors, ? 1S83: 660. 

Insolvent, not to receive deposits, 
penalty, M 1884, 1885: 660. 

Neglect to make statement, false 
statements and intentional fraud, 
penalty, U 1886-1888: 661. 

Must keep posted and transmit to 
auditor list of officers, stockhold
ers, etc., penalty, \ 1889: 661. 

Corporations doing a banking busi
ness without legal organization, 
punished, I 1889: 661. 

Laws concerning, how far applicable 
to loan and trust companies, '{ 1889: 
661. 

Bank Bills: 
How levied upon and disposed of under 

attachment, § 3895: 1551. 
Under execution, \ 3971: 1585, and 

I 4035: 1610. 
Counterfeiting of, §§4856-4864: 1924. 

Bank Notes: 
Assessment of, I 1310: 460. 
Of foreign banks, circulation of, pro

hibited, I 5011: 1956, 
Banking: 

Fraudulent, punished, U 1884-1886: 660. 
Bankrupt and Dollar Stores: 

Regulation of, in cities, \ 700: 297. 
Bar: 

To prosecutions under prohibitory law, 
when mulct tax is, U 2448, 2449: 860. 

By statute of limitations in other state, 
effect, I 3452: 1269. 

Judgment against one or more jointly 
bound does not bar action against 
others, \ 3465: 1283. 



2186 INDEX. 

Bar—continued : 
By statute oi limitations, as ground for 

demurrer, \ 3561: 1341. 
Pleading matter in, along with matter 

of abatement, § 3642:1395. 
Matter in, to be distinguished, in verdict 

and judgment, \ 3771:1498. 
To second prosecution, see FORMER COX-

vicTioN OK ACQUITTAL 
Bar Docket: 

Clerk to provide, g 3661: 1408 
Barbed Wire: 

Cities and towns may prohibit use of, \ 
741: 308. 

Use of, in special charter cities, \ 958 
(741): 381. 

Not to be used for fencing about school-
houses, I 2817. 961. 

Barber Shops: 
To furnish equal accommodations to all, 

\ 5008: 1956. 
Barley: 

Weight of, per bushel, \ 3016: 1058. 
Barrel: 

Standard contents of, \ 3013:1057. 
Bastards: 

Legitimized by marriage of parents, \ 
3150: 1125. 

Children of illegal marriages are, when, 
U 3185, 3186: 1147. 

Inheritance by and from, ? 3384: 1223. 
Proceedings against putative father, \'i 

5629-5636- 2133. 
Bath-house: 

Equal rights in, | 5008:1956. 
Battery: 

Punishment for, ? 4774: 1897. 
Beans: 

Weight of, per bushel, g 3016: 1058 

Protection of, § 2553: 887. 
Beer: 

Deemed intoxicating liquor, § 2882: 818. 
Beggars: 

Deemed vagrants, \ 5119:1980. 
Punishment of, M 5134, 5135:1981, 

Begging: 
Common, practice of, punished, § 5134: 

1981. 
Bench Warrant : 

When to issue: form and service of, \\ 
5303-5309: 2026. 

Against defendant failing to appear for 
arraignment, \ 5312: 2028. 

For arrest of defendant afterconviction, 
M 5433, 5434: 2080. 

Beneficiary: 
In stipulated premium and assessment 

life associations, who may be; right to 
change, g 1789: 638. • 

In fraternal beneficiary societies, who 
may be; right to change,' $$ 1824, 1834: 
047. 

Of insurance policy, causing death or 
disability of insured, not to participate 
in benefits, g 3386:1224. 

Benevolent Associations: 
Not included in insurance companies, 

unless, 'i 1798: 641. 
Bequeathed: 

Term included in "devised," ? 3280: 
1176. 

Bequests: 
To cities for public libraries, power to 

receive, \ 727: 305. 

Bequests—continued: 
To counties, cities and towns, provisions 

concerning, \ 740: 308. 
To special charter cities, \ 958 (740): 381. 
To corporations not for pecuniary profit, 

\ 1643: 602. 
To charitable or religious corporation, 

how far valid, ? 3270:1170. 
Bets: 

Recording or registration of, punished, 
\ 4966: 1949. 

Betting: 
Punishment for, § 4964:1947. 
Contracts void, \ 4965:1947. 

Bible: 
Not to be excluded from common schools, 

\ 2805: 955. 
Biennial Fiscal Term: 

When it begins and ends, ? 123; 139. 
Bigamy: 

Punishment of, U 4933-4935: 1939. 
Jurisdiction of offense of, \ 5161: 1985. 

Bill of Costs. 
Retaxation of, \ 3864: 1534. 
To be sent up on appeal, \ 3865: 1534. 

Bill of Exceptions: 
Not required where trial fully reported, 

\ 3675: 1414. 
To instructions, \ 3709: 1442. 
To rulings of referee, g 3742: 1462. 
How prepared, when filed, etc., ¡j§ 3749-

3753: 1463. 
How set out in transcript on appeal, R. 

I 70: 2161. 
In criminal cases, \\ 5415-5421: 2072. 
See, also, EXCEPTIONS. 

Bill of Particulars: 
To be attached to pleading, when, \ 3623: 

1388. 
In action on account, deemed true on 

default, when, g 3624: 1388. 
Bill of Bights: 

Const., art. 1, l\ 1-25: 60. 
Bill of Sale: 

Necessity of recording, \ 2906: 983. 
Under chattel mortgage, § 4280: 1744. 
Under execution in action against boat 

or raft, \ 4410: 1791. 
Bills for Laws: 

Origin, consideration, passage, approval 
and certifying of, Const., art. 3, §§ 
15-17: 85. 

Approval or veto of, by governor, §g 
32, 33: 117. 

See, also, ACTS OF GENERAL ASSEM
BLY, p. 114. 

Bills of Attainder: 
Legislature not to pass, Const., art. 1, 

\ 21: 75. 
Bills of Exchange: 

Entitled to grace, \ 3051: 1076. 
Damages for nonacceptance or nonpay

ment of, I 3055: 1077. 
Protest of, by notary public, as evidence, 

I 4624:1848. 
See, also, NOTES AND BILLS. 

Bills of Lading: 
False affidavits or protests of, punished, 

§5057: 1966. 
Bill-posters: 

Regulation of, by cities and towns, \ 700: 
297. 

Billiard Saloons: 
Regulation of, in cities, \ 702: 299. 
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Binding Out Children: 
See APPRENTICESHIP , §§3229-3249:1163. 

Binding Over to Keep the Peace: 
See SECURITY TO K E E P THE PEACE, U 

5105-5109: 1977. 
Birds: 

Protection of and of their nests and eggs, 
§ 2561: 888. 

See, also, F I S H AND GAME. U 2539-2563: 
884. 

Births: 
Report and registry of, \\ 2566, 2567: 889. 

Weight of, per bushel, \ 3016: 1058. 
Blacklisting: 

Of employes, punished, \\ 5027, 5028: 
1959. 

Blasphemy: 
Punishment of, § 5034: I960. 

Blind: 
College for, see COLLEGE FOR BLIND, §§ 

2714-2718: 924. 
Industrial home for, U 2719-2722: 925. 

Blue Grass Seed: 
Weight of, per bushel, § 3016: 1058, 

Boar: 
Running at large may be taken up, I 

2312: 801. 
Board: 

May subpoena witnesses. \ 4669: 1865 
Boards: 

Inspection and classification of, 'i\ 3030-
3033:1060. 

Counterfeiting brand of, forgery, \ 3032: 
1060. 

Board of Canvassers: 
For township, city or ward having more 

than one precinct. \ 1146: 424. 
Of county, how constituted, canvass bv, 

§§1149etse</.:424. 
Of state, how constituted, canvass by, \\ 

1160 et seq.: 426. 
In case of submission of constitu

tional amendment, \ 56: 128. 
In case of special elections, § 1171: 428. 

Board of Curators: 
Of State Historical Society, \ 2883: 976. 

Board of Dental Examiners: 
How constituted, term of office, organi

zation, meetings, quorum, duties, com
pensation, I 2597: 900. 

To examine and license candidates for 
practice of dentistry; fees, \ 2597: 900. 

Renewal of license by, \ 2597: 900. 
Fine for practicing without license, \ 

2597: 900. 
To account for fees, \ 2597: 900. 
Treasurer to give bond, \ 2597: 900. 
To make biennial report, \ 2597: 900. 
May issue temporary license, \ 2598:901. 
See DENTISTRY. 

Board of Education: 
General provisions concerning, Const., 

art. 9, pt. 1: 101. 
Abolished by 10 G. A. and not further 

indexed. 
Board of Educational Examiners: 

How constituted, I 2628: 907. 
Powers and duties of, \\ 2629-2633: 908. 
Compensation of members and assistants 

of, I 2634: 909. 
Board of Equalization: 

See BOARD OF REVIEW. 

Board of Examiners of Mine Inspectors: 
Appointment, oath, meetings, duties and 

compensation, \\ 2479-2481, 2484: 869. 
Board of Health: 

STATE: 

How constituted; qualifications and 
term of office of members; meet
ings; organization, \ 2564: 889. 

Powers, duties and reports of, \ 2565: 
889. 

Rules of, to be enforced by local 
boards, I 2572: 892. 

Compensation of secretary of, and 
expenses of members, \ 2574: 892. 

Annual appropriation for, \ 2575: 
893. 

LOCAL: 
How constituted, in townships, cities 

and towns, § 2568: 890. 
General powers and duties of, ? 

2568: 890, 
Abatement of nuisance by, \ 2569: 

890. 
Infected person, care or removal of, 

I 2570: 891. 
Meetings of; publish regulations; 

make report, \ 2571: 892. 
Expense incurred by, how paid; by 

tax in townships, \ 2571: 892. 
Must enforce rules of state board, § 

2572: 892. 
Disobedience to orders and rules of, 

punished. \ 2573: 892. 
In special charter cities, powers and 

duties, U 1025-1046: 396. 
Board of Medical Examiners: 

How constituted; meetings, \ 2576: 893. 
Examinations by, how conducted; fees; 

certificate and effect of, | 2576: 893. 
Not required of graduates of medical 

schools prior to January 1, 1899, \ 
2576: 893. 

May refuse or revoke certificate; grounds 
for, I 2578: 894. 

Fraud upon, or practicing medicine 
without certificate of, punished, \ 
2580: 895. 

May grant licenses to itinerant physi
cians, and revoke same; conditions, 'i 
2581: 895. 

After January 1, 1899, only graduates of 
medical colleges to be examined, by \ 
2582: 895. 

Compensation and expenses of members, 
I 2583: 896. 

See PHYSICIANS. 
Board of Public Works: 

In cities of thirty thousand or more, 
how constituted, qualification, salarv, 
powers and duties, \\ 863-879: 356. 

In special charter cities, \ 998: 389. 
Board of Railroad Commissioners: 

Election of members of and term of of
fice, 11068: 403. 

Who eligible to and as secretary of, \ 
2111: 750. 

Organization of, \ 2111: 750. 
Quorum; method of doing business, \ 

2142: 762. 
General powers and duties of, \'{ 2112, 

2113: 750. 
Annual report to governor: contents. \ 

2114: 751. 
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B o a r d of R a i l r o a d Commissioners—cont . : 
May examine books and papers , and of

ficers and agents , \ 2115: 751. 
Obstruct ion of, punished, \ 2115: 751. 
May correct abuses in fares and freights , 

I 2117: 752. 
Orders of, enforced in d is t r ic t cour t ; 

costs, U 2119, 2120: 752. 
Salar ies of members and sec re ta ry of, g 

2121: 753. 
Powers of, as to viaducts in cit ies, I 770: 

328. 
Powers as to union depots, \ 2100: 748. 
May r equ i r e s tat ion-houses and connect

ing l ines a t crossings, \\ 2103, 2104: 
748. 

May requ i re names of stat ions to corre
spond wi th those of towns and cities, 
M 2105-2107: 749. 

May r equ i r e schedules of fares, e tc . , to 
be posted and filed, \ 2128: 755. 

S U P E R V I S I O N O F C A R R I E R S B Y : 
Upon t h e i r own motion, \ 2133: 758. 
Upon complaint filed; proceedings; 

orders ; enforcement , \\ 2134-2137: 
758. 

Powers of, to change and fix schedule of 
max imum f re igh t ra tes , and t h e effect 
thereof, U 2138-2141: 760. 

Dut ies of, as to t h r o u g h joint ra tes , g{¡ 
2155, 2156: 766. 

To have free t r anspor ta t ion over rai l
ways, \ 2151: 765. 

Boa rd of R e g e n t s of S t a t e U n i v e r s i t y : 
Oath to be taken by member s of, \ 179: 

150. 
N u m b e r and elect ion of members of, \ 

2009: 904. 
Governor and supe r in t enden t of public 

ins t ruct ion to be ex officio members of, 
\ 2635: 909. 

* Members of genera l assembly not el igi
ble as, I 2613: 904. 

Meet ings, and genera l powers and du
t ies of, I 2635: 909. 

Secre ta ry of, elect ion and duties, \\ 
2635, 2636: 909. 

Treasu re r of, election, oath, bond, du
ties, U 2635, 2637: 909. 

Duties of, as to univers i ty lands and pro
ceeds thereof, g 2638: 910 

May purchase appara tus , books, etc. , \ 
2639: 910. 

May confer degrees , \ 2640: 910. 
Repor t s to and by, \ 2641: 911. 
Execut ive commit tee of, powers and du

ties, I 2642: 911. 
Compensation of member s of, ¡¡# 2617, 

2618: 905. 
B o a r d of R e g i s t e r s : 

In cities, appointment , powers and 
dut ies , see REGISTRATION OF VOTERS, 
M 1076-1087: 404. 

Boa rd of R e v i e w : 
Local, how const i tuted, correct ion of 

assessments by , r igh to f appeal , 111370-
1373: 485. 

County, how const i tu ted, dut ies , r i g h t 
of appeal , <¡§ 1375, 1376: 490. 

State , how const i tuted, powers and dut ies 
of, U 1378-1382: 490. 

Boa rd of School D i r ec to r s : 
See S C H O O L D I R E C T O R S . 

B o a r d of S u p e r v i s o r s : 
To provide place for holding court, \ 239: 

165. 
En t i t l ed to advice of county a t torney, 

\ 302: 186. 
Dut ies of, in relat ion to county a t torney, 

U 303, 304: 186. 
Dut ies of, as to relocat ion of countv seat, 

ii 390-402: 216. 
To supply names for ju ry lists when 

judges of elect ion fail, I 337: 202. 
Dut ies of, as to county bonds, \\ 403-409: 

218. 
Members of l iable for issue of bonds in 

excess of l imit , 405: 220. 
Genera l provisions concerning, \\ 410-

469: 221. 
N u m b e r of, how de te rmined , § 410: 221. 
Elect ion and t e rm of office of, f 411: 221. 
Only one from same township, except . 

\ 411: 221. 
Meet ings and organizat ion of—quorum, 

U 412-415: 222. 
Absence of member of from county for 

six months deemed resignat ion, \ 414: 
222. 

Division of county into supervisor dis
t r ic t s , and ma t t e r s pe r t a in ing there to , 
M 416-419: 222. 

Special meet ings of, how called, wha t 
business done at, '% 420: 222. 

Members of punished for neglect of duty, 
I 421: 223. 

Schedule of powers of, § 422: 223. 
Genera l powers of, a t regu la r meet ings, 

I 422: 223. 
As to cha i rman and clerk and ad

journments , \ 422, ffl[ 1, 2: 223. 
As to county p roper ty and allow

ance of claims, | 422, \ \ 3, 4: 223. 
As to county bui ld ings and insur

ance, \ 422, Jill 5, 6: 223. 
As to townships and ferr ies , \ 422, 

1|U 7, 8: 224. 
As to purchase of rea l es ta te and t h e 

location of county bui ldings, \ 422, 
II 9: 224. 

As to t he supervision of county 
officers, \ 422, \ 10: 224. 

As to county p roper ty and school 
fund, \ 422, H<| 11, 12: 224. 

As to h ighways , \ 422,1|lf 13,16,17: 224. 
As to compensation of county and 

township officers, \ 422, 1] 14: 224. 
As to relocat ion of county seat, \ 

422, \ 15: 224. 
As to br idges and bounties, \ 422, 1j'[ 

18, 19: 224. 
As to t h e poor, poor-house and farm, 

I 422, UK 20, 21: 224. 
As to regula t ion for i ts own govern

ment , I 422, H 22: 224. 
Expendi tu res for improvements by; when 

vote of people necessary, \ 423: 231. 
May use insurance money to rebui ld 

wi thout vote, \ 425: 232. 
May appropr ia t e monev for b r idges ; lim

i tat ion, \l 424, 426: 232. 
May establ ish h ighways to avoid b r idg

ing ; proceedings . I'i 427, 428: 232. 
May expend surplus b r idge fund on h igh

ways; when, I 429: 233. 
Duties of, as to ind igent soldiers and 

bailors, U 430-434: 233. 
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Board of Supervisors—continued: 
Duties of, as to soldiers' monuments and 

memorial halls, \\ 435, 436: 234. 
May compromise with sureties on official 

bonds; conditions, H 437-439: 235. 
Vote of majority of, when necessary, \ 

440: 235. 
Must select official newspapers; proceed

ings to be published in: rates, '{ 441: 
235 

Records to be kept by. ? 442: 23". 
Duty of, as to submission of certain ques

tions to vote oi people, \\ 443-450: 237. 
Must levy tax on dogs. \ 45S: 240. 
May change names of villages, \\ 460-

4(57: 240. 
Must furnish rooms and supplies for 

county officers. \ 408: 241. 
Compensation of, \ 409: 241. 
Records of, to be kept by county auditor, 

I 470: 242. 
County clerk to report fees to, 299, 300: 

185. 
County auditor to report fees to, \ 480: 

244.* 
County treasurer to report fees to, \ 492: 

248." 
County recorder to report fees to, \ 495: 

248. 
Sheriff to report fees to, \ 508: 251. 
To fix additional compensation of sheriff, 

I 511, 11 23: 253. 
To furnish record book to county sur

veyor, I 539: 259. 
County officers not to act as attorney be

fore, \ 545: 259. 
May appoint experts to examine county 

officers' accounts, \ 548: 260. 
Duties of, as to the division and boundar

ies of townships, <*g 551-557: 260. 
To levy tax for town&hip hall, \ 568:263. 
Power of, to change name of township, \ 

580: 264. 
Not to appropriate money for sectarian 

purposes, \ 593: 267. 
Not to lend the county's financial aid to 

corporate or private enterprises, \ 594: 
267. 

To levy and direct the payment of town 
or citv tax in aid of county bridge. 
U 763-765: 323. 

To levy tax on city property for park 
purposes, ?. 895: 364. 

To levy special tax in city or town to aid 
highway or combination bridge, 'i 896: 
364. 

May allow and assess cost of platting bv 
auditor, \\ 922, 923: 375. 

Powers and duties of, as to election pre
cincts, \\ 1090-1092: 40S. 

As to judges of election. ? 1093: 409. 
To provide ballot boxes, \ 1130: 420. 
Canvass of election returns by, \\ 1149-

1156: 424. 
In case of special elections, \ 1171: 

428. 
To fix penalties and bonds of county 

officers and their deputies, and of as
sessors, U 1185, 1186: 432. 

To approve bonds of county officers, as
sessors and township clerks, 'H 11F8, 
1193: 433. 

Of officers holding over, \ 1195: 435. 
To fill county office when officer removed 

or suspended, \ 1257: 444. 

,rd of Supervisors—continuai: 
Resignation of members of. \ 126S, \ 4{ 

446. 
To fill vacancies in county offices, 11272; 

447. 
Vacancies in. filled by auditor.? 1272: 44*. 
Mav require new bond of officer, \ 1281: 

448. 
Annual report to, by magistrates, OÍ 

fines, forfeitures, etc., \ 1302: 451. 
Annual levy of taxes by, \ 1303: 452. 
May remit taxes in case of loss, \ ISO*; 

458. 
To levy tax on railways, \ 1338: 472. 
May remit tax on peddlers. \ 1347: 475. 
May fix license for public shows, \ 134fe: 

475. 
May examine assessors as to the perform-

anee of their duties, ? 1368: 485. 
Duties of. as county board of review % 

1375: 490. 
Levy of tax by. for bonded indebtedness-

limitation, \ 1384: 492. 
May order erroneous tax to be refunded. 

\ 1417: 504. 
To indemnify purchaser at wrongful tejr 

sale, \ 1446: 543. 
May allow interest on warrants only 

when receipted, \ 1455: 548. 
May designate depositaries for county 

funds, \ 1457: 548. 
Settlements by, with county treasurer, 

and report to auditor of state, {¡j* 1458, 
1461: 549. 

Supervision of, over roads, \\ 1482, 1483: 
554. 

Action of, upon petitions to establish, 
vacate or alter roads, \\ 1496, 1501, 
1502: 560. 

May establish roads bv consent, \ 1512: 
565. 

May order re-survey of road when field-
notes lost, l\ 1518-1520: 508. 

May permit cattle-ways across or under 
roads, \ 1524: 569. 

May levy county road tax and control 
its expenditure, \\ 1530, 1531: 571. 

To allow compensation for destroying 
thistles and assess same against prop
erty, U 1562, 1563: 579. 

Powers of, as to toll bridges and ferries, 
U 1574-1606: 582. 

As to railway bridges over boundary 
rivers, \\ 1582-1584: 583. 

May make appropriation to county agri
cultural societies, \ 1600: 605. 

P O W E R S AND DUTIES O F , AS TO LEVELS, 
DITCHES AND W A T E E COURSES, 

Upon petition of owners of abutting 
land, \\ 1939-1947: 672. 

Through two or more counties, \'i 
1949,1950: 676. 

In public highways, \ 1951: 670. 
Upon petition of voters of the cou n ty : 

bonds and taxes, \\ 1953,1954: (¡77. 
In connection with United States 

levees, U 1975-1989: 081. 
Powers of as to street railways over 

county roads, \ 2026: 706. 
To levy tax voted in aid of railroad, \ 

2085: 739. 
To order cancellation of forfeited rail

way tax, \ 2090: 745. 
May warn paupers without settlement to 

depart, \\ 2226, 2227: 781. 
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B o a r d of Superv isors—cont inued: 
May appoint overseers of t he poor in 

ci t ies, I 2230: 783. 
May l imi t amount of relief to be given 

to poor persons, \ 2232: 783. 
Must review action of township t rus tees 

as to t h e poor, and audi t bil ls for t he i r 
support , g 2234: 784. 

Not to be in te res ted in furnishing sup
pl ies to t he poor, \\ 2230, 2235: 783. 

May m a k e allowance to person l iable to 
become county cha rge , \ 2230: 785. 

Appea l to, by poor person denied relief 
by township t rus tees , \ 2237: 785. 

May cont rac t for supplies for the poor, 
or for t h e i r support , U 2238-2240: 785. 

Dut ies of, as to t h e es tabl ishment and 
main tenance of poor-house, H 2241-
2249: 78(5. 

To levy insane tax, g 2292: 796. 
M ay re l ieve re la t ives or estates of insane 

from expense of support , g 2297: 797. 
To procure record for ma rks and brands 

of animals , g 2334: 807. 
May appoint sheep inspector , g 2343: 808. 
Remission of mulc t t ax by, g g 2441-

2443: 858. 
May t ransfer mulct tax to county road 

fund, g 2445: 859. 
Members of. dut ies of as to mulct tax, 

§ 2446: 86Ó. 
Action of, upon s ta tement of consent un

der mulc t law, g 2450: 863. 
To pass upon sufficiency of applicat ion 

to manufac tu re in tox ica t ing liquor:», 
g 2458: 865. 

To levy t ax on townships for expenses 
of local board of hea l th , g 2571: 892. 

Dut ies of, as to des t i tu te chi ldren and' 
soldiers ' orphans, gg 2085-2687: 919. 

Dut ies of, in re la t ion to county h i g h 
schools, M 2728-2731: 928. 

May appropr ia te money in a id of normal 
ins t i tu tes , g 2738: 931. 

To levy school taxes, gg 2807, 2811, 2813: 
957. 

Members of, to be members of county 
board of education, g 2831: 964. 

Dut ies of, as to school funds and lands. 
gg 2839-2852: 966. 

Powers of, as to r ea l es ta te bid in on 
execution, g 2899: 980. 

May o rde r copies of county records to 
be made, indexed and certified, g 2961-
2963: 1021. 

May o rde r s t andards of weights and 
measures and appoin t county sealer, 
g 3022: 1059. 

May appoint inspector of lumber and 
shingles, g 3030: 1060. 

Or ig ina l notice to county may be served 
upon c h a i r m a n of, g 3528: 1314. 

Unl iquida ted demand must be present
ed to, before action b rought , g 3528: 
1314. 

May d i rec t disposition of stolen property, 
g 5573: 2123. 

Regula t ions by, as to labor of prisoners, 
g 5654: 2138. 

Boa rd of T r u s t e e s : 
Of Agr i cu l t u r a l College, g 2646, etseq.: 

912. 
Of Normal School, g 2675, etseq.: 917. 
Of Orphans ' Home, g 2683, et se2.:918. 

B o a r d of Trus tees—cont inued: 
Of Ins t i tu t ion for Feeble-minded Chil

dren, g 2693, et seq.: 920. 
Of Indus t r i a l School, g 2702, et seq.: 921. 
Of College for t he Blind, g 2714, etseq.: 

924. 
Of Indus t r i a l Home for t he Bl ind, g 2720, 

et seq.: 926. 
Of School for t he Deaf, g 2723, et seq.: 926. 
Of county h i g h school, g 2728, etseq.: 928. 
Of S ta te L i b r a r y and His tor ica l Collec

tions, g 2858, et seq.: 972. 
Of Hospi ta l for t he Insane, g 2253, et seq.: 

787. 
Of Soldiers ' Home, g 2601, et seq: 902. 
Repor t s of, when to be made, publ icat ion 

and dis t r ibut ion of, g g 122-126:138. 
Oath to be t aken by members of, g 179: 

150. 
See, also, S T A T H I N S T I T U T I O N S . 

B o a r d i n g - H o u s e K e e p e r s : 
Using imitat ion b u t t e r and cheese, mus t 

post notice thereof, g 2517: 880. 
Liabi l i ty and l i en of, g 3138: 1122. 

B o a t s , Vesse l s a n d R a f t s : 
Taxa t ion of, g 1308: 458. 
T a k i n g up, when found adrift , g 2371, et 

seq. : 815. 
Powers of local board of hea l th as to, g 

2568: 890. 
Fo r ca r ry ing passengers, inspection of, 

pilots for, gg .2511-2514: 878. 
Quali ty of i l luminat ing oil to be used 

bv, g 2508: 878. 
Act ions against . gg 4402-4416: 1790. 
B u r n i n g of, punished, gg 4776-4781: 1898. 
Maliciously in jur ing or cu t t i ng loose, 

punished, g 4824: 1909. 
T a k i n g of wood by persona in c h a r g e of, 

punished, g 4830: 1910. 
Dest roying to defraud insurer , gg 5054, 

5055: 1966. 
Jur i sd ic t ion of offenses upon, g 5159: 1985. 

B o n d : 
Mean ing of t e r m ; does not imply seal, g 

48, \ 20: 124. 
Non-negotiable , ass ignment of, g 3044: 

1073. 
Secured by mor tgage , separa te action 

on, g 3428: 1235. 
Fo r secur i ty of t he public or individuals ; 

who may sue upon, g 3467:1284. 
P l e a d i n g in sui t on, g 3638:1392. 
A n d mor tgage , separa te act ions upon, 

g 4288: 1748. 
To convey, foreclosure of, gg 4297, 4298: 

1754. 
Of t rus tees of corporations, g g 4329, 4330: 

1764. 
Of public officer, act ion on, g g 4336-4340: 

1764. 
B o n d s : 

Requ i r ed as securi ty in legal and public 
mat te r s , g 355: 207. 

To whom payable , g 356: 207. 
Defects in may be rectified, g 357: 

207. 
S U R E T I E S I N : 

Qualifications of, g 358: 207. 
Affidavit requi red of: effect. g 

359: 207. 
F idel i ty companies as; provisions 

concerning, g g 359-363: 207. 
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Bonds—continued: 
STATE: 

Interest on; how paid, \ 108: 136. 
COUNTY: 

For funding or refunding indebted
ness, \\ 403^09: 218. 

\C Collection of, through executive 
/^ council, I 408: 220. 

/ Issued in aid of private enterprise, 
' void, g 594: 267. 

Former recovery on, no bar to de
fense in subsequent action, \ 595: 
267. 

For drainage, g 1953: 677, and §1985: 
684. 

CITY AND TOWN: 
For water or gas works or electric 

plants, I 726: 305. —.. 
Secured by water works, \ 745: 309. 
For street improvements and sew

ers, U 842-849: 351. 
For parks, U 854> 855: 354. 
For funding and refunding legal in

debtedness, U 905-911: 306. 
In anticipation of special taxes, \ 

912: 368. 
Action to question legality of, limita

tion, I 913: 368. 
O F CITIES UNDER SPECIAL CHARTERS: 

For water or gas works or electric 
plants, I 952 (726): 380. 

Secured by water works, \ 958 (745): 
381. 

For street improvement and sewers, 
\ 987 (842-849): 387. 

For funding and refunding indebt
edness, \ 1021 (905-911): 395. 

In anticipation of special taxes, \ 
1021 (912): 395. 

Actions to question legality of, lim
itation, I 1021 (913): 395. 

O F SCHOOL DISTRICTS: 
Provisions as to the issuing, negoti

ation and payment of, \\ 2812, 2813: 
958. 

Not to be issued for original indebt
edness without vote of electors, \ 
2823: 962. 

O F PUBLIC OFFICERS: 
To whom made payable, ? 356: 207. 
Rectification of defects in, ?357: 207. 
Sureties in, qualifications and affi

davits, U 358, 359: 207. 
How many required, (j 1187: 433. 

Officer taking, not exempted by affi
davit, \ 359: 207. 

Fidelity companies as sureties upon, 
U 359-363: 207, and \ 1187: 433. 

Within what time to be filed, ? 1177: 
429. 

Official oath to be indorsed upon, \ 
1181: 429. 

Of what officers not required, § 1182: 
430. 

Conditions of, form, \ 1183: 430. 
PENALTIES OF: 

For custodian of public build
ings, I 145: 144. 

For notaries public, I 374: 211. 
For state officers, \ 1184: 432. 
For county and municipal offi

cers and assessors, \ 1185: 432. 
For deputies, \ 1186: 432. 

Form and approval of, \ 1188: 433. 

Bondc—continued : 
O F PUBLIC OFFICERS—continued: 

When county auditor may approve, 
11189: 433. 

Appeal to district judge when board 
of supervisors fails to approve, \ 
1190: 433. 

Where to be filed, \ 1191: 434. 
Not void for want of compliance 

with statute, \ 1192: 434. 
Of re-elected officer, not to be ap

proved until he has accounted, 
§ 1193: 434. 

Required of temporary officer, and 
one holding over, \\ 1194,1195: 435. 

Auditor to keep record of, g 1196: * 
435. 

Penalty for acting without, \ 1197: 
435. 

Of township clerk, \\ 1529, 1534: 570. 
Of contractor and superintendent of 

road work, ? 1534: 572. 
Of road supervisor, \ 1545: 574. 
When new ones may be required, \$ 

1280-1282: 448. 
How sureties upon mav be released, 

Ü 1283-1285: 448. 
Surety cannot compel suit upon, 

g 3067: 1083. 
Action on, where brought, \ 3494: 

1292. 
Action on, how brought, \\ 4336, 

4337: 1764. 
Of special constables, \ 4589: 1826. 
See, also, OFFICIAL BONDS. 

I N ACTIONS AND PROCEEDINGS AT LAW: 
Of assignees of estates of insolvents. 

\ 3073: 1091. 
Of guardians, general. |g 3197, 3198, 

3201: 1153. 
Special, upon sale or mortgage 

of real estate, \ 3209: 1159. 
Foreign, \\ 3215-3217: 1160. 
To be approved by clerk, and 

annually examined as to suffi
ciency, I 250: 169, and g 3268: 
1170. 

Of executors or administrators, g g 
3301, 3302, 3307: 1183. 

Executor may be exempted 
from giving, g 3336: 1198. 

- Failure to give, creates vacancy, 
g 3290: 1178. 

To be approved by clerk, and 
annnally examined as to suffi
ciency, g 250: 169, and g 3268: 
1170. 

Tp prevent sale of real estate by 
executor, gg 3328, 3329: 1196. • 

Of trustees appointed by will, g 3293: 
1179. 

To be given by receivers, g 3823:1523. 
May be required by judge upon mak

ing order in vacation, g 3845: 1528. 
For security for costs, g 3847: 1528. 
I N ATTACHMENT: 

To be filed by plaintiff before 
writ issued, g 3885: 1541. 

Action upon, g 3887: 1542. 
For discharge of attached prop

erty, gg 3907, 3908: 1554. 
To indemnify officer for refusing 

to release levy, gg 3909-3911: 
1555. 
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Bonds—continued : 
I N A C T I O N S A N D P R O C E E D I N G S A T 

L A W — c o n t i n u e d : 
I N A T T A C H M E N T — c o n t i n u e d : 

F o r re lease of p roper ty unde r 
specific a t t a chmen t , § 3917: 
1557. 

Not requ i red in actions by s tate , 
I 3920: 1551 

To release p roper ty a t t ached by 
state, I 3921: 1557. 

To be r e t u r n e d by sheriff wi th 
wri t , I 3923: 1558. 

May be amended, \ 3933: 1562. 
To indemnify officer in execution, 

% U 3991-3994: 1590. 
F o r stay of execution, \\ 3996-4006: 

1593. 
Of debtor a r re s t ed in proceedings 

auxi l ia ry to execut ion, \ 4086: 
1626. 

U P O N A P P E A L TO S U P R E M E C O U R T : 
To stay proceeding, \\ 4128-4134: 

1671. 
J u d g m e n t on, \\ 4140, 4141: 1703. 

To stay proceedings upon certiorari, \ 
4156: 1709. 

In action of replevin, \ 4167: 1717. 
F o r del ivery of p roper ty in actions of 

replevin , \ 4172: 1719. 
Of defendant in action of replevin, judg

ment upon, \ 4179: 1722. 
To stay execut ion in action for recovery 

of real proper ty , \ 4202: 1720. 
Of referees in par t i t ion proceedings , \ 

4262: 1742. 
For injunction, \\ 4363-4365: 1778. 
F o r appearance of pa r ty c h a r g e d wi th 

violat ing injunction, \ 4374: 1784. 
F o r d i scharge of boat , \ 4408: 1791. 
In action agains t boat or raft, execut ion 

of deemed appearance , $ 4416: 1792. 
On appeal from just ice of t h e peace, § 

4552: 1817. 
On w r i t of e r r o r from just ice of t h e peace, 

§4573: 1824. 
Books: 

Of corporation, product ion of compelled, 
when, I 1635: 600. 

To be del ivered to t rus tee , \ 4332:1764. 
Of ra i lway company, ra i lway commis

sioners may examine, \ 2115: 751, and 
I 2133: 758. 

For use in common schools, see S C H O O L 
B O O K S , \ 2824 et seq.: 963. 

Loans of, by S ta te L ib ra ry , \\ 2870, 2874: 
974. 

Of account, may be t a k e n by ju ry upon 
r e t i r i ng , \ 3717: 1445. 

Of science and ar t , as p resumpt ive evi
dence, I 4618: 1843. 

Of account, as evidence, \ 4623: 1846. 
A n d papers , to be de l ivered by defendant 

in quo warranto, \ 4322: 1763. 
P roduc t ion of, in evidence, how com

pelled, U 4654-4657: 1862. 
Bott les: 

Marks or labels recorded; improper use 
of, I 5052: 1965. 

Boundaries: 
Of t h e s ta te , defined, Const., P r e a m b l e , 

p. 60, and \ 1: 113. 
En l a rgemen t of, Const., a r t . 11, \ 4: 

108. 

Boundar ies—cont inued : 
Of counties, changed only by popular 

vote, Const., a r t . 3, \ 30: 88. 
Of townships, may be changed by board 

of supervisors , $ 422, \ 7: 224, and \ 551-
557: 260. 

To be recorded, \ 553: 261. 
Of ci t ies and towns, extension and con

t rac t ion of, U 610-627: 271. 
Of special c h a r t e r ci t ies , extension and 

contract ion of, 'i 935: 378. 
Of wards, change of by city council, \ 641: 

280. 
Of school d is t r ic ts , how changed, \\ 2790-

2801: 949. 
Adjus tment of assets and l iabi l i t ies 

upon change of, \ 2802: 954. 
Of homestead. \\ 2979-2981: 1040. 

Disagreements as to, how sett led, \\ 
2982-2984: 1042. 

Actions to establ ish, \\ 4228-4234: 1734. 
Bounty: 

For des t ruct ion of wild animals, powers 
of county supervisors as to, \ 422, II19: 
224. 

Upon wolf, lynx or wild cat , \ 2348: 809. 
F raud in p rocur ing , punished, \ 2348: 

809. 
Bowl ing A l l e y s : 

Regula t ion of, in cit ies, \ 702: 299. 
Boxes for Hops : 

Standa rd size of, \ 3018: 1058. 
Boys: 

Under twelve years not to be employed 
in mines, \ 2489: 873. 

Commitment of to indus t r ia l school, \\ 
2708, 2709: 923. 

Bran: 
W e i g h t of, per bushel , \ 3016: 1058. 

Brands : 
Of domestic animals, recording of, H 

2334-2336: 807. 
Of pe t ro leum products , offenses as to, 

defined and punished, \ 2508: 877. 
Of imi ta t ion b u t t e r and cheese, \\ 2517, 

2519: 880. 
Of lumber and shingles; counterfei t ing 

punished, \ 3032: 1060. 
Counterfei t ing of, punished, $4871: 1927. 
Falsely a l t e r ing , counterfei t ing, or us

ing wi th in t en t to defraud, punished, 
R 5046-5048: 1964. 

Brant: 
Pro tec t ion of, U 2551, 2552: 886. 

Breach: 
Of bond given for secur i ty of public, 

who may sue for, \ 3467: 1284. 
Of cont rac t to be performed in par

ticular' place, whe re suit for to be 
brought , I 3496: 1293. 

Of bond, how to be pleaded, \ 3638: 1392. 
Breaking and Enter ing: 

Punished , \ 4791: 1902. 
At t empt punished, \ 4792: 1903. 
B Y officer, to m a k e ar res t , \\ 5201, 5202, 

5205: 1992. 
Bribery: 

Of juror const i tu tes contempt . | 4461: 
1799. 

Of public officers, \\ 4875-4877: 1929, and 
\\ 4885, 4886: 1930. 

Of jurors, referees, etc. . U 4880-4882: 
1930. 

Of sheriff, e tc . , \ 4884: 1930. 



INDEX. 2193 

Bribery—continued: 
. Of electors, \\ 4914-4917: 1935. 

Of officers of elections, \ 4925: 1937. 
Bridges: 

Board of supervisors to erect and repair, 
I 422, K 18: 224. 

Question of erection submitted to people, 
when, I 423: 231. 

Appropriations for; limitations, \ 424: 
232. 

On county-line roads, \ 426: 232. 
Powers, duties and liabilities of cities 

and towns as to, \\ 757-766: 322. 
Made applicable to special charter 

cities, I 958: 381. 
Power of board of public works as, to in 

cities, I 870: 357. 
Cattle-ways under, \ 1526: 569. 
Defective, liability of road supervisors 

for, \ 1557: 577. 
Are parts of the road; width, \ 1572: 582. 
Fast driving upon, penalties for, \ 1573: 

582. 
Toll, licensing and regulation of, §§ 1574-

1581, 1584, 1596-1606:582. 
Taxed as real property, \ 1308: 458. 

Railway, across boundary rivers, \\ 
1582-1588: 583. 

Liability of railways for condition of, \ 
2021: 703. 

Condemnation of land for, g 2023: 705. 
Railway, to be inspected by railroad 

commissioners, \ 2113: 750. 
Included in term "railroad," \ 2122: 753. 
Limitation of actions for injuries from 

defects of, \ 3447, \ 1: 1243. 
Burning of, punished, \ 4780: 1899. 
Malicious injury to, punished, \ 4807: 

1905. 
Bridge Fund: 

Surplus of may be expended on high
ways, I 429: 233. 

In cities of first class, belongs to city, \ 
758: 322. 

Briefs: 
In supreme court, \ 4139: 1677, and R. \ 

39: 2156. 
See, also, ARGUMENTS. 

Brigade: 
Organization and command of, 'i 2173: 

771. 
Brigadier-Generals : 

Election and term of. I 2176: 771. 
Broom Corn Seed: 

Weight of, per bushel, \ 3016: 1058. 
Buck: 

Running at large, may be taken up, \ 
2312: 801. 

Bucket Shops: 
Business of, prohibited, \\ 4967, 4968: 

1949. 
Buckwheat: 

Weight of, per bushel, \ 3016: 1058. 
Buildings: 

Numbering of, in cities, \ 709: 300. 
Dangerous, control of in cities, \\ 710-

712: 301. 
Permits for, in special charter cities. \ 

1052: 400. 
Used for sale of intoxicating liquors, 

deemed nuisances, \ 2384: 822. 
Used as disorderly houses, deemed nui

sances. I 5080: 1972. 
1S8 

Buildings—continued: 
When deemed nuisances, in gênerai, 

I 5078: 1971. 
Unfit for habitation, powers of local 

board of health as to, \ 2568: 890. 
Mechanic's lien attaches to; how en

forced, \\ 3089, 3095, \ 4: 1109. 
See, also, PUBLIC BUILDINGS. 

Building and Loan Associations: 
Taxation of property and shares of, \ 

1326: 468. 
Defined, classes of, \ 1890: 662. 
Organization, capital and management, 

\\ 1891, 1892: 662. 
Articles, contents and aroroval of; per

mit to do business, \\ 1893, 1894: 663. 
Business to be transacted by, \\ 1897, 

1898: 664. 
Annual statement to state auditor, \ 1898: 

664. 
Adjustment of accounts with delinquent 

borrowers, 11898: 664. 
How funds to be invested, \ 1899: 664. 
Rights of shareholders to vote, \ \ 1900, 

1901: 665. 
Receipts, expenses, dividends; share

holders protected, \\ 1902, 1903: 665. 
Examinations by auditor and expense 

thereof, \\ 1904, 1905: 665. 
Auditor to make biennial report of, \ 

1906: 665. 
Proceedings to wind up affairs of, \ 1907: 

666. 
Foreign associations, provisions as to, \\ 

1908-1913: 666. 
Fees to be paid by, to state auditor, \ 

1913: 667. 
Annual report to auditor; penalty for 

not making, \\ 1914, 1915: 667. 
Reciprocity toward other states, \ 1916: 

668. 
Revocation of certificate for violation of 

law, I 1917: 668. 
False swearing, and other offenses of 

officers, directors and agents defined 
and punished, \ 1918: 668. 

Rights of existing associations, \ 1919: 
668. 

Taxation of shares of, § 1920: 668. 
Bull: 

Running at large, may be taken up, \ 
2312: 801. 

Pedigree of, to be posted, § 2341: 808. 
Burden of Proof: 

In action against telegraph or telephone 
company for mistake or delay, \ 2164: 
769. 

As to claim against estate of decedent, 
\ 3340: 1202. 

Party having, entitled to open and close 
argument, \\ 3701, 3702: 1422. 

Bureau of Labor Statistics: 
COMMISSIONER O F : 

Appointment, term of office, bond, 
office, \ 2469: 866. 

Duties and report of, \ 2470: 866. 
Power to procure evidence; penalty 

for refusing to testify, \ 2471: 867. 
Right to enter premises; penalty for 

hindering, \ 2472: 867. 
Compensation and expenses of, ? 2477 : 

869. 
Deputy of, and his compensation, \ 

2477: 869. 
Postage and supplies for, ? 2477: 869. 
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Bureau of Labor Statistics—continued: 
COMMISSIONER OF—continued: 

Report of, when to be made, \ 122, 
II 3: 139. 

Printing and distribution of, \\ 
125, 126: 139. 

Reports to, by employers of labor; penalty 
for refusal to make, \ 2474: 868. 

Information confidential; penalty for dis
closing, I 2475: 868. 

Reports and records preserved, how long, 
\ 2476: 868. 

Meaning of terms used in relation to, 
I 2473: 867. 

Burglar 's Tools: 
Having in possession with intent to com

mit burglary, punished, § 4790:1902. 
Burglary: 

Assault with intent to commit, punished, 
\ 4770:1896. 

Defined; punished, \\ 4787-4789: 1900. 
Burial of the Bead: 

Of indigent soldiers and sailors at ex
pense of county, \ 433: 234. 

Regulation of, in cities and towns, \ 697: 
297. 

Regulation of, by local board of health, 
I 2568: 890. 

Burning': 
O F BUILDINGS, BOATS, ETC. : 

Punishment for, \\ 4776-4782: 1898. 
To injure insurers, punishment for, 

? 4784: 1900. 
Of prairie or timber land, punished, 

U 4785, 4786: 1900. 
Burying- Grounds: 

See CEMETERIES. 
Bushel: 

Standard, ? 3014: 1057. 
Of various commodities, weight of, I 

3016: 1058. 
Butter: 

See DAIRY PRODUCTS,?? 2516-2521: 881. 
By-laws: 

Passage of by cities and towns, g 683:290. 
Corporations may establish, {j 1609: 587. 
Of corporations, must be kept posted, \ 

1624: 595. 
Of corporations not for pecuniary profit, 

11643: 602. 
Insurance companies may adopt, \ 1698: 

611. 
Of savings banks, ? 1844: 651. 
Of building and loan associations, to be 

approved by executive council, 11894: 
663. 

0 
Cabinet: 

Of minerals, to be collected bv Geolog
ical Survey, I 2499: 875. 

Calendar: 
In probate, duties of clerk as to, \ 3269: 

1170.-
How to be kept by clerk; printing and 

distribution of, \ 3661: 1408. 
Offer of judgment, and acceptance 

thereof, to be entered on, \ 3819: 1519. 
Camp-meeting : 

Sale of liquors at or near, punished, \\ 
4960, 4961: 1946. 

Canada Thistles: 
Road supervisor to cause destruction of, 

11562: 579. 
Permitting to mature, punished, \ 5024: 

1958. 
Canal: 

Railway may cross, ~\ 2Q20: 703. 
Right of way for, \ 2023: 705. 
Malicious injury to, punished, \ 4806: 

1905. 
Cancellation: 

Of policy of insurance upon paying short 
rates, \ 1728: 619. 

Of will, how effected, \ 3276: 1175. 
Of contract to sell real estate, \\ 4299-

4301: 1756. 
Of mortgage record, \ 4295: 1754. 

Candidates for Office: 
Nomination of, U 1098-1105: 410. 

Canned Goods: 
Regulation of sale of, U 4994-4998: 1953. 

Canvass of Votes: 
By judges of election, ?? 1138-1147: 422. 
By board of supervisors, \\ 1149-1159: 

424. 
By state board, §2 1160-1168: 426. 
At special elections, § 1171: 428. 
To be public, \ 1170: 428. 

Canvass of Votes—continued: 
Of votes at school elections in cities vot

ing by precincts, \ 2756: 936. 
See, more fully, under ELECTIONS. 

Capacity: 
Measures of, \l 3013, 3014: 1057. 

Capital: 
Of corporation, taxation of, \ 1323: 466. 

Amount of, and times and conditions 
of payment, to be published, \ 1613: 
590. 

Amount subscribed and paid to be 
kept posted, $ 1625: 595. 

Of insurance companies, amount re
quired, | 1691: 610. 

Subscriptions to, ? 1694: 610. 
How invested, g 1699: 611. 
Increase of, \ 1701: 612. 
Dividends on; limitations, \ 1702: 612 
Foreign,amount required, 11721:617. 
Transfer of shares of, pending in

vestigation, 11734: 621. 
False statements concerning, %% 1738— 

1740: 622. 
Of life insurance companies, amount re

quired, l\ 1769, 1772: 632. 
Investment of, I 1806: 643. 

Of savings banks, taxation of, \ 1322: 40."). 
Amount required, \ 1843: 651. 
Shares of and transfer thereof, \ 

1853: 654. 
Increase of, \ 1856: 654. 

Of building and loan associations, \ 18i7,r 
662. 

Shares of, assessed as moneys and 
credits, I 1920: 668. 

Of limited partnerships, $ 3106, rt >>cq.-
1115. 

Capital of State: 
Established at Des Moines, Const., art. 

11, \ 8: 108. 
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Capital Stock: 
See CAPITAL,; also STOCK, CORPORATE. 

Capitol: 
Use and control of apartments in, g 152: 

146. 
Car: 

Breaking and entering, punished, \ 4794: 
1903. 

Car Companies: 
As carriers, regulation of, see CARRIERS, 

\ 2122: 753. 
Carnal Knowledge: 

By means of stupor or imbecility, punish
ment for, g 4758: 1890. 

Carriers: 
B Y RAILWAY, REGULATIONS AS TO: 

Express companies, freight lines, 
etc., included; terms defined, \ 
2122: 753. 

Charges of, to be reasonable, 2 2123: 
754. 

Unjust discrimination forbidden; 
traffic with connecting lines; long 
and short haul, \\ 2124-2126: 755. 

Pooling contracts forbidden, \ 2127: 
755. 

Schedule of charges to be posted, \ 
2128: 755. 

Charges not to be increased without 
notice, \ 2128: 755. 

Continuous shipments to be favored, 
\ 2129: 756. 

Violations of law by, civil and crim
inal liability for, \\ 2130-2132: 757. 

Supervision of, by railroad commis
sioners, I 2133: 758. 

Complaint against before commis
sioners, proceedings, order, en
forcement, U 2134-2137: 758. 

Maximum passenger rates, \ 2077: 
736. 

Schedule of maximum freight rates: 
Revision of, by commissioners; 

effect, I 2138, 760. 
Complaints concerning; hear

ing; evidence; determination; 
effect, \l 2139-2141: 761. 

Must make annual report to commis
sioners, I 2143: 762. 

Extortion by, defined and punished, 
\\ 2144, 2147, 2148: 763. 

Unjust discrimination by, defined 
and punished, \\ 2145-2148: 763. 

Actions against, to recover fines and 
forfeitures, \ 2149: 764. 

Free transportation and reduced 
rates allowed, when, \ 2150: 765. 

Rights and duties of, as to traffic over 
connecting lines, \\ 2152-2157: 765. 

Liability of not limited by contract, 
rule or regulation, \ 2074: 734, and 
I 3136:1121. 

Railways must provide cars and ship
ping facilities, \ 2116: 751. 

Transporting liquors to one not holding 
permit, punished, \\ 2419-2421: 848. 

May transport liquors manufactured un
der permit, ? 2456: 864. 

Must neither carry nor use illuminating 
oils forbidden by law, \ 2508: 878. 

Restrictions upon, as to carrying imita
tion butter and cheese, \\ 2516, 2517: 
880. 

Restrictions upon, as to transporting fish 
and game, 'Û 2555-2557: 887. 

Carriers—continued : 
Lien of, for charges; sale of unclaimed 

property by, U 3130-3133: 1119. 
Liability of, for damage to baggage, \ 

3135: 1121. 
May be sued where, \ 3497:1294. 
Service of original notice upon agent of, 

\ 3529:1315. 
Embezzlement or conversion by, pun

ished, \ 4844:1919. 
To give equal accommodation to all per

sons, \ 5008:1956. 
Carrying Concealed "Weapons: 

Punishment for, § 4775: 1898. 
Carrying "Weapons: 

By tramp, punishment of, \ 5135: 1981. 
Castor Beans: 

Weight of, per bushel, § 3016: 1058. 
Casualty: 

Unavoidable, as ground for new trial af
ter term, \ 4091: 1628. 

Cattle: 
Diseased, bringing into state, punished, 

I 5020:1957. 
See, also, ANIMALS. 

Cattle-guards: 
Railways must construct and repair, \ 

2022: 703. 
Duties and liabilities of railways as to, \ 

2054: 712. 
Cattle-ways: 

Across highways, construction and re
pair of, U 1524-1526: 569. 

Causes: 
When to be tried, U 3655,3656:1407. 
Assignment of, for trial, \ 3659: 1408. 
Not to lose their place on account of mo

tion for continuance, \ 3662: 1408. 
When continued, to remain for all pur

poses except trial of facts, \ 3673:1414. 
Docketing of, on appeal, \ 4108: 1644. 

Causes of Action: 
When barred by statute of limitations, 

I 3447, et seq.: 1243. 
On contract, how revived, § 3456: 1271. 
Joinder of, U 3535-3549: 1327. 
When available as counter-claims, \ 

3570: 1359. 
Cemeteries: 

Powers and duties of township trustees 
as to, I 574: 263, and U 585-589: 265. 

Plats of, recording, \ 583: 265. 
Deeds for lots in, recorded by township 

clerk, I 584: 265. 
Land for, condemnation of, tax to pay 

for, U 585, 586: 265. 
Regulation and control of, \ 587: 265. 
Misdemeanors in, punishment, damages. 

I 588: 266. 
Watchmen in, powers of, \ 589: 266. 
Control of, by cities and towns, \ 607: 

297. 
Condemnation of land for, by cities and 

towns, I 880: 359. 
Exempt from taxation, \ 1304, \ 1: 453. 
Roads not to be established through, \ 

1487: 557. 
Control of, by local board of health, \ 

2568: 890. 
Cemetery Associations: 

Provisions as to, g 1644: 602. 
Census: 

How often taken; general assembly to 
provide for, Const., art. 3, \ 33: 90. 
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Census—continued : 
General statutory provisions concerning-, 

gg 171-177:149. 
Blanks for, to be provided by executive 

council, g 171:149. 
Duties of assessors in relation to, g 172: 

149. 
Duties of county auditor in relation to, 

g g 171-174:149. 
Returns and abstracts of, to be filed with 

secretary of state, g g 174, 175: 149. 
Publication of, in Official Register; use 

of as evidence, g g 176,177:149. 
Certificates: 

Of election.see ELECTION CERTIFICATES. 
Of special assessments, effect, use and 

negotiation of, g 841, et seq.: 350. 
In anticipation of special taxes, g 

912: 368. 
Officer's fee for giving, g 1291: 449. 
Of county treasurer as to taxes due on 

land, g g 1393-1397: 494. 
Of publication of notice of tax sale, form 

of, g1420: 509. 
Of purchase at tax sale, g 1432: 513. 

Assignment of, g 1433: 513. 
Of redemption from tax sale, g 1438: 517. 
Of labor on roads, receivable in payment 

of road taxes, g 1558: 577. 
Of incorporation, issued by secretary of 

state, g1610: 589. 
Of auditor of state, approving articles of 

incorporation of insurance company, g 
1686: 609. 

Of clerk of district court as to responsi
bility of stockholders in insurance com
panies, g 1693: 610. 

Of auditor of state, authorizing insur
ance company to do business, g 1700: 
612; g 1715: 616; g 1724: 618, and g 1764: 
631. 

Publication of. g 1737: 621. 
Of authority, by state auditor, to life in

surance companies, g 1775: 634, and 
g 1796: 640. 

Of membership in assessment life asso
ciations, g 1785: 637. 

Not assignable, g 1789: 638. 
Of authority to insurance agents, g 1800: 

641. 
Penalty for acting without, g 1801: 

641. 
Of state auditor to savings bank, g 1843 

651. 
To state bank, g 1864: 656. 

Of executive council, to building and 
loan association. g 1894: 663, and g 1908: 
666. 

Of exemption of members of fire compa
nies, uses of, frauds as to, g g 2463-2465: 
865. 

Of practicing physicians, must be re
corded in recorder's office, g 2577: 894. 

Revocation of, g 2578: 894. 
Procuring by fraud, punished, g 

2580: 895. 
To teachers, by board of educational ex

aminers, g g 2629-2632: 908. 
Of teacher, from county superintendent; 

revocation, g 2737: 930. 
Of registered pharmacist, to be kept 

posted, g 2591: 899. 
Procuring by fraud, punished, g 

2595: 900. 
Revocation of, g 2596: 900. 

Certificates—continued: 
Of acknowledgment of instrument, \\ 

2948, 2953, 2954: 1017. 
Not conclusive evidence, g 4632: 1857. 

Of proof of execution of instrument, in 
lieu of acknowledgment, g 2950: 1019. 

Of authority of officer taking acknowl
edgment in other state, g 2945: 1016. 

Of land grants, to be recorded, g 2939: 
1014. 

Of limited partnership, g 3107, et seq.: 
1115. 

Of warehouseman, use and effect of, g 
3122, et seq.: 1117. 

Of marriage, g 3146: 1124. 
Of tax sale, owner of may recover for 

waste or trespass, g g 4311, 4312:1761. 
Of sale under execution, g 4044: 1612. 

Assignment of, gg 4058, 4061: 1620. 
By judge, to evidence in equitable action, 

g 3652:1399. 
Of judge and reporter to report of trial, 

g 3675: 1414. 
Of judge or clerk; what sufficient to en

title to review on appeal, g 4107: 1644. 
Of clerk as to evidence on appeal, g 4123: 

1666. 
Of trial judge, for appeal to supreme 

court, g 4110: 1645. 
Of judge, of refusal to grant injunction, 

g 4360:1778. 
Of public officers as to search for papers, 

g 4640:1858. 
Of register or receiver of land office, as 

evidence, g 4642:1858. 
Of public officer, signature to, deemed 

genuine, g 4643: 1858. 
Of officer taking deposition, g 4700: 1872. 

Certification: 
Of record in supreme court; when re

quired, R. g g 23, 24: 2154. 
Certiorari: 

Proceedings by, gg 4154-4162: 1707. 
In proceedings to punish for contempt, 

g 4468: 1801. 
Chain: 

Standard length and subdivisions of, g 
3011: 1057. 

Chainmen for Surveyor: 
Employment and qualifications, g 541: 

259. 
Chairman of Board of Supervisors: 

Election of, g 415: 222. 
To be presiding officer of court for trial 

of contested county elections, and fix 
day for trial, gg 1202, 1205: 437. 

Original notice to county may be served 
upon, g 3528: 1314. 

Challenge: 
Of voters, g g 1115, 1124: 416. 
To fight duel, sending or accepting, pun

ished, g g 4748-4750: 1886. 
Challenges to Jurors: 

In superior court, g 271: 174. 
For having served within a year, or 

having requested to be put on list, g 
337: 202. 

Defined; kinds of, g 3677: 1415. 
I N CIVIL CASES: 

General provisions concerning, gg 
3678-3690: 1415. 

Parties must join in, when, g 3678: 
1415. 

To the panel, grounds of, when taken, 
how tried, g g 3679-3682: 1415. 
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Challenges to Jurors—continued: 
I N CIVIL CASES—continued: 

To individual jurors, kinds of, when 
made, \\ 3683, 3684: 1416. 

Peremptory, defined, number of, how 
made, \\ 3685-3687: 1416. 

For cause, grounds for, how tried, \\ 
3688-3690: 1417. 

I N JUSTICE'S COURT, \ 4518: 1812. 
To GRAND JURY, \\ 5241-5246: 2000. 
To TRIAL, JURY IN CRIMINAL, CASES: 

Kinds of, § 5358: 2043. 
To panel, \ 5358: 2043. 

^ . T o individual jurors, \\ 5359-5365: 
- " ^ 2043. 

Order of, U 5363-5366: 2046. 
Bias waived, ? 5368: 2047. 

BEFORE JUSTICES IN CRIMINAL, CASES, 
U 5593, 5594: 2127. 

Chancery: 
Jurisdiction of supreme and district 

courts in, Const., art. 5, \\ 4, 6: 96. 
Change: 

Of county seat, proceedings for, \ 396, et 
seq.: 216. 

Of grade of street, compensation, \ 785, 
et seq.: 332. 

In articles of incorporation, how made, 
3 1615: 591, and \ 1651: 604. 

Of line of railway, \ 2092, et seq.: 746. 
Of homestead, by owner, ? 2981: 1041. 
In order as to alimony, § 3180: 1143. 
In kind of proceedings, to correct error, 

§ 3432: 1235. 
In time of commencing term, not to 

affect notice, jj 3514:1304. 
Of names, see CHANGING NAMES, \\ 

4471-4475: 1802. 
Of place of trial, see CHANGE OF VENUE. 

Change of Venue: 
I N CIVIL CASES: 

When objection is made to judge, \ 
249: 169. 

From superior to district court, \ 
261: 172. 

When suit brought in wrong county, 
I 3495: 1293, and \ 3504: 1297. 

Grounds for; limitations as to right 
of, \ 3505: 1299. 

Not allowable in appeals from jus
tices, § 3505:1299. 

Application for and allowance of, \\ 
3506, 3508:1302. 

To what county or court, \ 3507:1303. 
When perfected; waiver; duty of 

clerk, U 3509, 3511:1303. 
Docketing cause in other county, \ 

3510: 1304. 
Costs of, by whom paid, \ 3511:1304. 
Court expenses, in case of, to be paid 

by county where cause originated, 
U 3512, 3513:1304. 

Copy of motion for, not required, jj 
3558:1331. 

Before justice of the peace, \\ 4502-
4504: 1810. 

To be entered upon docket, \ 
4484:1806. 

I N CRIMINAL, CASES: 
Not allowed in prosecutions under 

o rd ina les , \ 948: 380. 
In proceedings for security to keep 

the peace, 1 5107:1978. 
In preliminary examinations, \ 5217: 

1995. 

Change of Venue—continued: 
I N CRIMINAL, CASES—continued: 

In district court, M 5342-5355: 2039. 
In case of trial upon information be

fore justice, \ 5585: 2126. 
Changing Names: 

O F PERSONS: 
Not to be done by general assembh, 

Const, art. 3, g 30: 88. 
Proceedings for, \\ 4471, 4475: 1802. 

Of villages, \ 460, et seq.: 240. 
Of townships, U 580-582: 264. 
Of cities and towns, U 628-630: 278. 
Of railroads, effect, \\ 2034, 2035: 707, 

and \ 2068: 729. 
Of railroad stations, \\ 2105-2107: 749. 

Channels: 
Condemnation of land for, by railways, \ 

2014: 700. 
Chaplain of Penitentiary: 

Appointment and duties of, \ 5671: 2142. 
Character: 

Of witness may be shown to affect credi
bility, \ 4614: 1841. 

Charcoal: 
Weight of, per bushel, I 3016: 1058. 

Charges: 
For water and light, regulation of by 

cities and towns, \ 725: 305. 
For transportation of persons and prop

erty in cities and towns, regulation of, 
I 754: 321. 

For transportation by railway, See 
TRANSPORTATION. 

Of warehousemen and carriers, lien for, 
\\ 3129-3132: 1119. 

Of livery-stable keepers, herders, etc., 
lien for, \ 3137: 1121. 

Of hotel keepers, etc., lien for. \ 3138: 
1122. 

Charge of Court: 
To trial jury, in civil cases, \\ 3705-3709: 

1423. 
In criminal cases, \\ 5385, 5386: 2061. 

To grand jury, jj 5251: 2003. 
See, also, INSTRUCTIONS. 

Charitable Associations: 
Incorporation of, § 1642: 602. 
Bequests to, limitation of, ? 3270: 1170. 

Charters: 
Not to be granted by special act, Const., 

art. 8, § 1: 100. 
Of cities under special charter, abandon

ment of, \l 631-637: 278. 
Amendment of, \ 1047: 400. 

Of corporations, forfeited for formation 
of pools or trusts, \ 5065: 1969. 

Charts, Public: 
As presumptive evidence, \ 4618: 1843. 

Chastity and Decency, Offenses Against: 
Adultery, ? 4932: 1938. 
Bigamy, \\ 4933-4935: 1939. 
Incest, I 4936: 1940. 
Lewdness, § 4938: 1941. 
Keeping or leasing house of ill fame, \\ 

4939-4944: 1941. 
Enticing female to house of ill fame, § 

4942: 1942. 
Resorting to house of ill fame, \ 4943: 

1943. 
Violating sepulchre, \ 4945: 1943. 
Disposal of dead bodies, U 4946-4950: 

1943. 
Selling obscene books and pictures, \'t 

4951-4958: 1944. 
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Chastity and Decency, Offenses Against— 
continued: 

Disturbing religious worship, §| 4959-
4961: 1946. 

Keeping gambling houses and gaming, 
U 4962-4968: 1946. 

Cruelty to animals, U 4969-4972: 1949. 
Exhibiting pictures of prize fights, | | 

4973-4975: 1950. 
Chattel Mortgage: 

Necessity of recording, \ 2906: 983. 
Of exempt property, husband and wife 

to concur in, \ 2906: 983. 
Property covered by, may be attached, 

I 3905: 1554. 
Property covered by, may be taken 

under execution, \\ 3979, et seq.: 1587. 
Foreclosure of, U 4273-4284: 1743. 

Attorney's fees allowed, \ 4279:1744. 
Destruction or disposal of property 

covered by, \ 4852: 1921. 
Chautauqua Circle: 

Loan of books to, by State Library, <j 2874: 
974. 

Cheating: 
By false pretenses, gross frauds and con

spiracy, U 5041-5077: 1962. 
Fraudulent conveyances, ? 5042: 1963. 
Suppression of will, ? 5043: 1964. 
Using false weights and measures, \\ 

5044, 5045: 1964. 
Altering or counterfeiting stamps or 

brands, U 5046-5052: 1964. 
Gross frauds, ? 5053: 1966. 
Destroying or lading vessel with intent 

to defraud owner or insurer, §§ 5054, 
5057: 1966. 

Conspiracy, U 5058, 5059: 1966. 
Formation of pools and trusts, \\ 5060-

5067: 1968. 
Issuing false warehouse receipts, \ 5068: 

1969. 
In sale of grain or seed, \ 5069: 1969. 
In weight of flour, \ 5070: 1970. 
By unlawfully wearing badge, \ 5071: 

1970. 
Swindling by three-card-monte, etc., \\ 

5072-5075: 1970. 
Frauds upon hotel keepers, \\ 5076, 5077: 

1970. 
Checks: 

Actions against parties to, \ 3465: 1282. 
Cheese: 

Made from skimmed milk, sale of, regu
lated, I 4989: 1952. 

See, also, DAIBY PRODUCTS, \ 2515, et 
seq.: 879. 

Cheese Factory: 
Testing of milk at, \\ 2515, 2523: 880.' 

Cherries: 
Weight of, per bushel, \ 3016: 1058. 

Chief Justice of Supreme Court: 
Who to be, Const., art. 5, ? 3: 95, and 

R. I 2: 2151. 
Chief of Police: 

In cities of first class, marshal to be, ex 
officio, I 652: 282. 

Children: 
When sent to house of refuge or work

house, I 734: 307. 
Liability of,for supportof pauper parents, 

I 2216: 779. 
Illegitimate, support of, \ 2250: 787. 
In poor house, where to attend school, 

I 2249: 787. 

Children—continued : 
Orphan and destitute, home for, \ 2683, 

et seq.: 918. 
Feeble-minded, institution for, 1 2693, et 

seq.: 920. 
Transportation of, to and from school, $ 
. 2774: 942. 
Attending school in other district, \\ 

2803, 2804: 955. 
Illegitimate, legitimatized by marriage 

of parents, \ 3150: 1125. 
Education of, husband and wife equally 

liable for, § 3165:1133. 
Removal of, from homestead; custody of, 

when abandoned by father, \ 3166:1135. 
Illegitimate, when a bar to divorce by 

father, \ 3175: 1141. 
Support of, pending action for divorce, 

\ 3177: 1141. 
Custody of, in case of divorce, \ 3180: 

1143. 
Of void marriage, legitimacy of, \% 3185, 

3186: 1147. 
Attain majority, when, \ 3188:1147. 
Parents have equal right to custody of, 

I 3192:1149. 
Of drunkards, spendthrifts and lunatics 

under guardianship, custody of, \ 3219: 
1161. 

Binding out or apprenticeship of, by 
parents or public authorities, see A P 
PRENTICESHIP, \ 3229, et seq.: 1163. 

Adoption of, see ADOPTION OP C H I L 
DREN, I 3250, et seq.: 1166. 

Commitment of, to Home for the Friend
less, I 3255, et seq.: 1167. 

Posthumous, inherit notwithstanding 
will, § 3279:1175. 

Allowance for support of out of, estate of 
decedent, g 3314:1190. 

Descent of property to, g 3378, et seq.: 
1220. 

Illegitimate, inheritance by and from, \\ 
3384, 3385: 1223. 

Injury or death of, suit for damages, bv 
whom, I 3471:1286. 

Of absconding debtor may hold exempt 
property, \ 4016: 1600. 

Punishment for enticing away, \\ 4760, 
4761: 1891. 

Father or mother exposing, punished. 
I 4766:1894. 

Chimneys: 
Regulation of, in cities, g 712: 301. 

Christmas: 
Deemed holiday as to notes or bills; paper 

due on, payable next day, \ 3053: 1076. 
Appearance to action not required upon, 

\ 3541:1323. 
Churches: 

How far exempt from taxation, \ 1304, 
\ 2: 453. 

Incorporation of, \ 1642: 602. 
Liquors not to be sold within 300 feet of, 

\ 2448, U 2: 861. 
Liquors not to be manufactured within 

300 feet of, I 2459: 865. 
Use, control and taxation of real prop

erty of. § 2902: 981. 
Bequests to, limited, g 3270: 1170. 

Cigarettes: 
Regulation of sale of, \\ 5006,5007: 1955. 

Circuit Court: 
District court succeeds to jurisdiction, 

records and business of, ? 225: 159. 
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Circuit Court of United States: 
Judgments in, lienson real estate, $ 3801: 

1511. 
Circuses: 

Regulation of, in cities, § 703: 299. 
License for, \ 1349: 475. 

Cities and Towns: 
[This title refers to matters relating to 

cities and towns organized under the 
general law. For matters relating to 
CITIES UNDER SPECIAL CHARTERS, 
see that title.] 

Power of to contract debt, limited. 
Const., art. 11, \ 3: 105. 

Incorporation of; how effected, \\ 599-
603: 269. 

Not to be by special law, Const., art. 
3, \ 30: 88. 

Discontinuance and winding up affairs 
of, U 604-609: 270. 

Annexation of territory to, §§ 610, 611, 
617-620:271. 

Annexation of other city or town to. \\ 
612-614: 272. 

Extension of limits of, \\ 615, 621: 273. 
Agricultural and horticultural lands in, 

not taxed, § 616: 274. 
Severance of territory of, \\ 622-627: 276. 
Changing name of, \\ 628-630: 278. 
Abandoning special charters by, \\ 631-

637: 278. 
Division of, into cities of the first class, 

second class, and towns, \ 638: 279. 
Change from one class to other, \\ 639. 

640: 280. 
Division of cities into wards, \ 641: 280. 
Regular elections in; voters, \ 642: 280. 
Contesting elections to office in, \ 678: 

288. 
Tie vote as to office in, how determined, 

I 679: 289. 
Removal of officers in, \ 1258: 444. 
Vacancies in elective offices in, how 

filled, \ 1278: 448. 
Not to lend credit to private enterprises, 

I 903: 366. 
Actions on bonds of, former recovery no 

estoppel, | 903: 366. 
General laws concerning, not applicable 

to cities under special charters, un
less, \ 933: 378. 

Sale of liquors in, under mulct law, \\ 
2448, 2449: 860. 

Manufacture of liquors in, under permit. 
U 2456-2461: 864. 

Warrants of, how drawn, duty of officers 
drawing, \\ 900,901: 365. 

Plats of, and of additions thereto. \\ 
914-930: 369. 

To receive township funds, when, \ 562: 
262. 

Right of, to establish free ferries, §1605: 
586. 

Limitation of actions against, for per
sonal injuries: notice before action 
brought, ; 3447, If 1: 1243. 

Service of original notice upon, § 3531: 
1316. 

Public buildings of, exempt from execu
tion, \ 4007: 1595. 

O F F I C E R S O F : 
To be residents; other qualifications. 

U 643, 644: 280. 
To be elected biennially, U 647-649: 

281. 

Cities and Towns—continued: 
O F F I C E R S OF—continued: 

Contesting elections as to, {¡ 678: 288. 
Tie vote as to, how determined, \ 079: 

289. 
Removal of, § 1258: 444. 
Vacancies as to, how filled, \ 127S: 

448. 
Bonds of, 11185: 432. 
Councils, how composed, \ 645: 281. 
Councilmen, number and election of, 

\ 646: 281. 
What to be elected, terms of office, 

U 647-650: 281. 
What to be appointed by council, 

§ 651: 281. 
What to be appointed by mavor, 

I 652: 282. 
Marshals in first-class cities may ap-

f oint deputies from police force, 
653: 282. 

Police matrons appointed by mayor 
in certain cities, g 654: 282. 

Other needed officers to be provided 
by ordinance, {j 655: 282. 

Clerk of police court appointed by 
police judge, g 656: 282. 

Appointed, may be removed by ap
pointing power, § 657: 282. 

Mayor, powers and duties, \ 658: 
282. 

Clerk, duties, I 659: 283. 
Treasurer, duties, \\ 660: 283. 
Assessor, duties, deputies, \ 661:284. 
Marshal and deputies, powers and 

duties, U 662, 663: 284. 
Policemen, powers and duties, \ 664: 

285. 
Police matrons in certain cities, 

duties, \ 665: 285. 
Solicitor, engineer, physician, su

perintendent of markets, street 
commissioner, wharf-master and 
other officers, to have such powers 
and perform such duties as pro
vided by ordinance, \ 666: 285. 

And boards, in cities to file annual 
estimate of needed supplies, 3667: 
285. 

When receiving salaries, must ac
count for fees, § 675: 288. 

Park commissioners, appointment 
and duties of, \\ 850-862: 353. 

Boards of public works in cities, 'i\ 
863-866: 356. 

Diversion of funds by, is embezzle
ment, I 904: 366. 

COMPENSATION OF: 
When not fixed by law, to be bv 

ordinance, \ 676: 288. 
Not to be changed during term, 

I 677: 288. 
Councilmen, I 669: 287. 
Mayor, g 670: 287. 
Police judge, § 671: 287. 
Police matrons, I 672: 287. 
Marshal and deputies, \ 673: 287. 
Assessor and deputies, § 674: 288. 
Clerk, for certificates and tran

scripts, I 676: 288. 
Park commissioners, \ 851: 353. 
Members board of public works, 

\ 864: 356. 
ORDINANCES OF: 

Power to pass. \ 680: 289. 
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Cities and Towns—continued: 
ORDINANCES OF—continued: 

Penalties for enforcement of, limita
tions, I 680: 289. 

Title, contents and passage of, 33 681, 
682: 289. 

Amendment of, 3 681: 289. 
Requiring majority of whole council 

to pass, 3 683: 290. 
Requiring two-thirds of whole coun

cil to pass, 3 684: 291. 
Signing by mayor, veto, passing over 

veto, | 685: 292. 
Recording, publishing, taking effect, 

33 686, 687: 292. 
Published in book form, use of as 

evidence, 3 687: 293. 
Fines for violating, how recovered 

and enforced, 33 693, 694: 295. 
Limitation of prosecution for viola

tion of, \ 5166: 1986. 
How put in evidence, 3 4653: 1862. 

RESOLUTIONS OF: 
Requiring majority vote of whole 

council, 3 683: 290. 
Requiring two-thirds vote of whole 

council, 3 684: 291. 
Signing by mayor, veto, passing over 

veto, 3 685: 292. 
COURTS OF: 

Police court, jurisdiction, clerk, 
jurors, gg 688-690: 293. 

Mayor's court, jurisdiction, fees, 3 
691: 294. 

Procedure in and appeals from. Ü 
692: 294. 

P O W E R S AND DUTIES OF: 
Not to contract debt beyond con

stitutional limit, Const., art. 11, 
i 3: 105. 

As to ordinances and their enforce
ment, U 680-692: 289. 

As bodies corporate, 3 695: 295. 
As to nuisances, slaughter houses, 

etc., 3 696: 296. 
As to burial of the dead, cemeteries 

and crematories, 3 697: 297. 
As to filling or draining lots, ? 698: 

297. 
To prevent obstruction of drainage, 

3 699: 297. 
To regulate, license and tax certain 

places, persons and occupations, 
3 700: 297. 

To regulate and tax liquor traffic, 3 
2455: 864. 

As to pawnbrokers and junk dealers, 
3 701: 299. 

As to billiard saloons and gaming, 
3 702: 299. 

As to circuses, theatres and shows, 
3 703: 299. 

As to disorderly houses, opium 
joints, etc., 3 704: 300. 

As to riots, disorderly assemblies, 
parades, etc., 3 705: 300. 

As to animals running at large, 3 
706: 300. 

As to dogs, 3 707: 300. 
As to sales of animals at auction, § 

708: 300. 
As to numbering buildings, 3 709: 

300. 
As to dangerous buildings, 3 710: 

301. 

? 

Cities and Towns—continued: 
POWERS AND DUTIES OF—continued: 

As to fires, fire limits and electric 
apparatus, 3 711: 301. 

As to chimneys, manufactories, fire
works, fire escapes and dangerous 
buildings, I 712: 301. 

As to steam boilers, inflammable and 
explosive substances, 33 713, 714: 
301. 

As to wood and lumber yards, 3 715,-
301. 

As to fire departments, 3 716: 301. 
As to markets, measuring and weigh

ing merchandise, huckstering, etc., 
3 717: 302. 

May procure standards of weights 
and measures and appoint sealer, 
3 3023: 1059. 

As to wharfs, docks, piers, etc., 3 
718, 302. 

As to ferries, 3 719: 302. 
As to water works, gas works and 

electric plants, 33 720-720: 303. 
Submission to vote, 3 721: 304. 
Condemning land for, 3 722: 304. 
Protection of, 3 723: 304. 
Charges for water, gas, etc., 3 

724: 304. 
Taxes and bonds to pay for, 3? 

724, 726:304. 
Regulation of other persons or 

corporations furnishing water, 
gas, etc., 3 725: 305. 

As to public libraries, 33 727-732:305. 
As to infirmaries and outdoor relief 

for the poor in cities of first class, 
3 733: 307. 

As to houses of refuge and work
houses in cities, 3 734: 307. 

As to jails and station-houses, 3 735: 
307. 

As to contracts for public works and 
protection of sub-contractors, 3 736, 
307. 

As to plumbing, 3 737: 307. 
As to sewers in towns and smaller 

cities, 33 738. 739: 307. 
As to taking property by gift or be

quest for libraries, ? 727: 305. 
For other purposes, 3 740: 308. 

As to use of barbed wire for fencing, 
3 741: 308. 

As to the purchase, construction and 
control of water works by cities of 
first class, 33 742-750: 308. 

As to streets and public grounds, 
33 751-791: 310. 

Establishing, vacating, improv
ing and repairing in general, 
3 751: 310. 

Improvement of, in cities, with 
special assessments, 33 792-849: 
334. 

Width of streets, alleys, etc., 3 
752: 312. 

Supervision and repair of, 3 753, 
312. 

Vehicles and transportation ui>-
on, regulating and licensing' 
of, 3 754: 321. 

Riding and driving on, 3 755: 
321. 

Lighting. 3 756: 322, and \ 869: 
357. 

r - t -



INDEX. .'L'Ül 

Cities and Towns—continued: 
POWERS AND DUTIES OF—continued: 

As to streets and public grounds— 
continued: 

Electric wires and posts on, \ 
775: 329. 

Franchise for use of, granted 
only upon vote of people, \ 776: 
329. 

Sidewalks, temporary and per
manent, construction and re-
Çair of, snow and ice on, jjg 
77-781: 329. 

Grades and grading, uniformity, 
damages, assessment of, ap
peal, \\ 782-790: 330. 

Embankments and fills, by cities 
of first class, \ 784: 331. 

As to viaducts, \\ 770-774: 328. 
As to sewers, \ 791: 334. 

In cities, \\ 794-849: 337. 
As to parks and park commissioners, 

U 850-862: 353. 
As to boards of public works in cer

tain cities, U 863-886: 356. 
As to the condemnation, purchase, 

sale or other disposition of land, 
U 880-886: 359. 

A S TO TAXATION AND TAXES: 
For general fund, I 887: 360. 
For city bridge fund in cities of 

first class, \ 888: 361. 
Of dogs and other animals, \ 889: 

361. 
Of agricultural lands for road 

purposes, f 890: 361. 
Of able-bodied male residents 

for road tax, payable in labor; 
how enforced, U 891-893: 361. 

For library fund, g 894, If 4: 362. 
For highway and combination 

bridges, <j 896: 364. 
Schedule of other taxes which 

may be levied by cities, \ 894: 
362. 

May transfer surplus of judg
ment or bond tax to general 
fund, § 897: 364. 

In aid of railroads, §2084, et sea.: 
737. 

v On liquor dealers, in addition to 
mulct tax, I 2455: 864 

As to negotiating loans and issuing 
warrants in anticipation of reve
nue, I 898: 364. 

As to surplus of judgment or bond 
tax, I 897: 364. 

As to highways outside corporate 
limits, f 899: 364. 

As to funding and refunding indebt
edness, \l 905-910: 366. 

As TO BRIDGES: 
Care, construction and repair of by 

cities, and liability for defects in, 
I 757: 322. 

Cities may aid in constructing county 
bridges, § 757: 322. 

Cities of first class receive and con
trol bridge fund, \ 758: 322. 

May aid in constructing bridges, 
upon vote of people, tax for, \\ 
759-765: 322. 

Certain cities may contract for use 
of bridges owned by others, \ 766: 
324. 

Cities and Towns—continued: 
As TO RAILWAYS AND STREET RAIL

WAYS: 
Use of streets for, compensation to 

property owners, \ 767: 324. 
Street car vestibules required, \ 768: 

327. 
Railway crossing's in cities, gates at, 

i 769: 327. 
Speed of trains regulated, \ 769: 327. 
Viaducts for, in cities, when re

quired, provisions concerning, \\ 
770-774: 328. 

May vote taxes in aid of, \ 2084, el 
seq.: 737. 

Cities of First Class: 
Defined, \ 638: 279. 
See CITIES AND TOWNS. 

Cities of Second Class: 
Defined, \ 638: 279. 
See CITIES AND TOWNS. 

Cities Under Special Charters: 
[Much of the law relating to cities under 

special charters is made applicable by 
reference to other portions of the 
Code. In this index, the section num
bers inclosed in parentheses indicate 
the sections thus made applicable by 
the section whose number precedes the 
parentheses.] 

Abandonment of special charter by, \\ 
631-637: 278. 

General laws not applicable to, \ 933: 37 '̂. 
Powers of, additional to charters, \ 934: 

378. 
Addition and severance of territory, \ 

935: 378. 
Elections in, { 936: 378. 
Of twenty thousand or more, councils in, 

how organized, \ 937: 378. 
Election of aldermen in, ¡j 937: 378. 

Marshals and policemen in. how pro
vided, I 938: 378, 

Assessors in, election and duties of, I 
939: 378. 

Other officers in, election and term of 
office of, I 940: 379. 

Officers and boards in, to file annually in 
advance estimates of supplies and ex
penses, I 941: 379. 

Appropriations in, to be made in advance 
of fiscal year, and expenditures in ex
cess thereof prohibited, but may an
ticipate revenues, \ 942: 379. 

Compensation of officers of, \\ 943-946: 
379. 

Not to be changed during term, \ 
944: 379. 

Officers of, not to profit by their oftiei:ü 
acts, \\ 943, 944: 379. 

Not to be interested in contracts. \ 
943: 379. 

Fees of, to be paid to city, when re
ceiving a salary, \ 946: 379. 

Power of, to pass, publish and enfoive 
ordinances, \\ 947-952 (685-687): 380. 

Evidence of ordinances in; transcripts to 
be furnished by clerk, \ 954: 380. 

Limitation of, as to fines and punish
ments, \\ 947, 950: 380. 

Recovery of fines and penalties by civil 
action, I 952 (693): 380. 

Warrants of, duty of officer drawing, \ 
1009: 392. 
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Cities Under Special Charters—continued: 
Assessment, levy and collection of taxes 

in; tax sales, ki 1010-1017: 392. 
Lien of taxes in, \ 1015: 393. 
Redemption from tax sales in, I 1018: 

394. 
Tax deeds, how made, effect of, rights of 

parties, I 1019: 395. 
Correction of errors in tax sales in; re

funding, \ 1020 (1446, 1447): 395. 
Limitation of actions involving tax titles 

in, \ 1020 (1448): 395. 
Plats of, or of additions thereto or lands 

therein, \ 1024: 396. 
Boards of health in, provisions concern

ing and powers of, \\ 1025-1045: 396. 
Enforcement of rules of, f 1029: 396. 

Sewer connections and plumbing in, reg
ulation and control of, \\ 1030, 1031: 
397. 

Nuisances in, abatement and injunction 
of, \\ 1032-1034: 397. 

Health regulations in, how adopted, \ 
1035: 397. 

Dwellings unfit for habitation in, how 
controlled, \ 1037: 398. 

Contagious diseases in, control and sup
pression of, U 1038-1042: 398. 

Removal or care of diseased persons, 
U 1040-1042: 399. 

Amendment of charters of, \\ 1047-1049: 
400. 

Unliquidated claims against, notice be
fore action on; limitation, \ 1050: 400. 

Claims against for negligence, actions 
on, limitation, \ 1051: 400. 

Party liable over to city may be re
quired to defend, I 1053: 401. 

Buildings in, permits required for, \ 
1052: 400. 

Public grounds, in cities on Mississippi 
river, dedicated to levee, etc., pur
poses, may be diverted, \ 1054: 401. 

Prior acts concerning, except charters, 
repealed, \ 1055: 401. 

Terms of existing officers in, not affected, 
and ordinances not inconsistent not 
repealed, \ 1056: 401. 

Vacancy in elective office in, before next 
biennial election, mayor appoints, \ 
1056: 401. 

POWERS OF, \ 952 (695-719): 380. 
As to condemning land for water and 

gas works and electric plants, and 
the protection and regulation 
thereof and bonds therefor, \ 952 
(722-726): 380. 

As to public libraries, \\ 952 (727-
730, 732), 953: 380. 

As to water and gas works and elec
tric plants, \\ 955, 956: 380. 

As to granting franchises, \\ 955, 956: 
380. 

As to infirmaries, outdoor relief and 
bath-houses, \ 957: 381. 

As to houses of refuge and work
houses, § 958 (734): 381. 

As to jails and station-houses, \ 958 
(735): 381. 

As to the protection of subcontrac
tors on public works, {> 958 (736): 
381. 

As to plumbing and the inspection 
thereof, \ 958 (737): 381. 

Cities Under Special Charters—continued: 
POWERS OF—continued: 

As to sewers, tile drains, etc., | 958 
(738, 739, 791): 381. 

As. to taking property by gift or be
quest, f 958 (740): 381. 

As to barbed wire for fencing, 'i 958 
(741): 381. 

A S TO STREETS AND PUBLIC 
GROUNDS, I 958 (751 -̂756): 381. 

Establishing, vacating, etc., g 
958 (751): 381. 

Width of streets, alleys, etc., \ 
958 (752): 381. 

Supervision and repair of, \ 958 
(753): 381. 

Cost of ,at crossings and intersec
tions, ? 970: 383. 

Vehicles and transportation 
upon, regulation and licens
ing of, I 958 (754): 381. 

Riding and driving on, \ 958 
(755): 381. 

Lighting, I 958 (756): 381. 
Grading, change of grade, dam

ages, appeal, \ 958 (782-790): 
381. 

Embankments and fills, \ 958 
(784): 381. 

Road district, cleaning, sprink
ling, etc., in, | 970: 383. 

A s TO BRIDGES: 
Care, construction and repair of, 

\ 958 (757): 381. 
Aid in constructing county 

bridges, \ 958 (757): 381. 
Aid in constructing private 

bridges, ? 958 (759-765): 381. 
Control of bridge fund, \ 958 

(758): 381. 
Contract for use of private 

bridge, \ 958 (766): 381. 
A S TO RAILWAYS AND STREET 

RAILWAYS: 
Use of streets for; compensation 

to property owners, g 958 (767): 
381. 

Street-car vestibules required, 
g 958 (768): 381. 

Railway crossings, gates at, g 958 
(769): 381. 

Speed of trains regulated, g 958 
(769): 381. 

Viaducts for, when required, 
provisions concerning, g 958 
(770-774): 381. 

Culverts and drains, g 964: 382. 
As to sidewalks, temporary and per

manent, construction and repair 
of, g 958 (777-780): 381. 

Removal of snow and ice from, 
g 958 (781): 381. 

As to electric wires, poles, etc, g 959: 
381. 

As to water courses, gg 960, 961, 963: -
382. 

As to street improvement* and 
sewers at cost of abutting property, 
gg 962 (792-794, 796), 966, 966 (812. 
813, 815, 819-822, 824), 967-969: 382. 

"Abutting or adjacent" defined, 
g 968: 383. 

As to gas and water pipes, etc., 
under streets, g 962 (809): 382. 
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Cities TTnder Special Charters—continued: 
POWERS OF—continued: 

As to levying special assessments for 
street improvements and sewers 
and the collection thereof, \\ 971-
976, 979 (828,833-835),.980-986: 383. 

To pay the cost of repairing streets 
and sewers out of either of several 
funds, I 979 (832): 385. 

To create-a street improvement fund 
by general taxation, \ 977:385. 

To create sewer fund by taxation of 
sewer district, ¡j 978: 385. 

As to street improvement or sewer 
bonds or certificates, U 987-990 
(841, 844, 845, 847-849): 387. 

As to parks, park commissioners, 
park tax, park fund and protec
tion of parks, U 991-997: 388. 

To create boards of public works; 
how constituted, g 998: 389. 

To purchase or condemn land for 
purposes named, \\ 999, 1002: 389. 

To purchase real estate on execu
tion, \ 1000: 389. 

To convey or dispose of land, \ 1001: 
389. 

To transfer surplus of judgment or 
bond tax to general fund, \ 1006: 
391. 

To negotiate loans and issue war
rants in anticipation of revenue, \ 
1007: 392. 

To expend highway tax on roads 
leading to city, \ 1008 (899): 392. 

As TO TAXATION: 
For general expenses, \ 1003: 

390. 
For city bridge fund, § 1004 

(888): 390. 
Of dogs and other animals, \ 

1004 (889): 390. 
Of agricultural lands for road 

purposes, \ 1004 (890): 390. 
For highways, to be paid in la

bor; collection, \ 1004 (891-
893): 390. 

For the following special funds: 
1, Grading fund; 2, improve
ment fund; 3, sewer fund; 4, 
fire fund; 5, road fund; 6, li
brary fund; 7, water and gas 
works and electric plant fund; 
8, water, gas and electric light 
or power fund; 9, bond fund; 
10, water and gas or electric 
light and power bond fund; 11, 
park fund; 12, special bridge 
fund, \ 1005: 390. 

To levy and collect taxes, \\ 1010, 
1012-1014: 392. 

To fund and refund indebtedness by 
issuing bonds, \ 1021 (905-911): 395. 

To issue certificates and bonds for 
special assessments; effect thereof, 
U 1022, 1023: 395. 

As to matters affecting public 
health, \ 1044: 399. 

To specially assess property with 
cost of enforcing orders of board 
of health in relation thereto, \ 
1044: 399. 

General, as to police matters not 
restricted by special provisions, fj 
1046: 399. 

Citizenship: 
Revised Statutes of United Stateb relat

ing to, p. 28. 
Restoration of convict to, on discharge, 

\ 5706: 2147. 
City Assessor: 

Election of, U 647, 648: 281. 
Duties and deputies of, g 661: 284. 
Compensation of, § 674: 288. 
In special charter1 cities, \ 939: 378. 
See, also, ASSESSOR. 

City Attorney: 
See CITY SOLICITOR. 

City Auditor: 
Election of, in cities of first class, g 647: 

281. 
Duties of, in general, \ 666: 285. 

As to warrants, \\ 900, 901, 903: 365. 
In special charter cities, election of, \ 

940: 379. 
City Clerk: 

Appointment of, \ 651: 281. 
General duties of, g 659: 283. 
Duties of, as to warrants, \\ 900, 901, 9ft'!: 

365. 
As to records of board of registra

tion, g 1086: 407. 
Fees of, for certificates and transcripts, 

g 676: 288. 
To be clerk of superior court, when, \ 

265: 172. 
In special charter cities, g 940: 379. 
To act as township clerk, when, g 561: 

262. 
To be clerk of local board of health, g 

2568: 890. 
City or Town Council: 

Number, qualifications and election of 
members of, gg 643-646: 281. 

Officers to be appointed by, |651: 281. 
Mayor to preside over; right to vote, g 

658, If 5: 283. 
Powers, duties and restrictions of, enu

merated, g 668: 285. 
Compensation of members of, g 669: 287. 
Passage of ordinances by, gg 681-685:289. 
Acts of, requiring vote of majority of all 

members, g 683: 290. 
Acts of, requiring vote of two-thirds of 

all members, g 684: 291. 
Constitutes local board of review, g 1370 

485. 
Must approve plats for additions, g 916 

370. 
To act as township trustees, when, g 561: 

262. 
Power of, to fill vacancies in office, g 1272: 

447. 
In cities under special charters, how 

constituted; election, g 937: 378. 
Appropriations and expenditures 

by, g 942: 379. 
Compensation of, gg 943, 944: 379. 
Duties of, as to taxes in aid of rail

roads, gg 2085-2087: 738. 
May apply to railroad commissioners for 

relief from unjust fares and freights, 
g 2117: 752. 

Resolution of, consenting to sale of 
intoxicating liquors under mulct law, 
g 2448, 1[ 2: 861. 

To pass upon sufficiency of application 
to manufacture intoxicating liquors, 
g 2458: 865. 
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City or Town Council—continued: 
Powers and dut ies of, in special cases, as 

agen t of munic ipal i ty , see C I T I E S A N D 
T O W N S . 

City Engineer: 
Elect ion of, in ci t ies of first class, \ 647: 

281. 
In special c h a r t e r cit ies, I 940: 379. 

Dut ies of, ? 666: 285. 
To make es t imates for board of publ ic 

works, | 865: 356. 
City Jai l: 

Power of ci t ies and towns to es tabl ish , 
\ 735: 307. 

Minors confined in, to be kep t separa te , 
| 5638: 2136. 

Provis ions as to o the r jails appl icable to, 
\ 5660: 2139. 

City Limits: 
Extens ion and cont rac t ion of, \\ 610-627: 

271. 
City Marshal: 

Appoin tment of, by mayor, ? 652: 282. 
Dut ies of, ? 662: 284. 
Fees of, U 673-675: 287. 
To ac t as sheriff of super ior court , \ 266; 

173. 
In special c h a r t e r ci t ies , \ 938: 378. 
D E P U T Y : 

Appoin tment of, \\ 652, 653: 282. 
Dut ies of, i 663: 285. 
Compensation of, ? 673: 287. 

May execute process aga ins t boat or raft, 
§ 4406: 1791. 

Is a peace officer, g 5099: 1977. 
Care of pr i soners by, U 5655-5660: 2138. 

City Phys ic ian: 
Appoin tment of, in ci t ies of first class, 

g 651: 281. 
Dut ies of, § 666: 285. 

City Prison: 
See C I T Y J A I L , g 735: 30/. 

City Recorder: 
See C I T Y C L E R K . 

City Solicitor: 
Elect ion of, §g 647, 648: 281. 

I n special c h a r t e r ci t ies , g 940: 379. 
Dut ies of, in genera l , g 666: 285. 

In super ior court , g 274: 174. 
I n ci t ies of first class, to d raw cont rac ts 

for publ ic works, g 866: 357. 
Compensation of, g 676: 288. 

City Treasurer: 
To receive township funds, when, g 563: 

262. 
Elect ion of, gg 647, 648: 281. 
Duties of, g 660: 283. 
Elect ion of, in special c h a r t e r ci t ies , g 

940: 379. 
Civil Liabil i ty: 

Not to excuse witness from testifying, 
g 4611: 1840. 

Civil B i g h t s : 
Guaran t ied , g 5008: 1956. 

Claimant of Office or Franchise: 
Proceedings by or against , g g 4319, 4321: 

1763. 
Claimants: 

See O C C U P Y I N G C L A I M A N T S , g g 2964-
2971: 1022. 

C la ims : 
Not provided for by pre-exis t ing laws 

not to be paid, unless, Const., a r t . 3, g 
31: 90. 

Claims—continued: 
Aga ins t s ta te , p resen ta t ion of, g 92: 134. 
Aga ins t county for suppor t of poor, how 

certified, aud i t ed and paid, g 2235: 784. 
A G A I N S T E S T A T E O F I N S O L V E N T 

D E B T O R : 
Pi l i ng and contes t ing , g g 3075, 3077 : 

1092. 
F o r taxes, to be paid first, g 3078: 

1094. 
For services, prefer red , g 3079: 1094. 
Not due, r e b a t e to be made on, g. 

3083: 1095. 
F i l ed wi th in t h r e e months , p r e 

ferred, g 3083: 1095. 
Fo r mechanics ' l iens, s t a t ing and filing, 

g 3092: 1102. 
P r i o r i t y of, g 3095: 1108. 

Agains t es ta tes of decedents , filing, al
lowing, proving, gg 3338-3344: 1198. 

O r d e r of payment , g g 3347-3353:1203. 
Agains t county; must be p resen ted for 

allowance before act ion on, g 3528:1314. 
I n derogat ion of common law mus t be 

specially pleaded, g 3621: 1386. 
Class Legis lat ion: 

Forb idden , Const., a r t . 1, g 6: 61. 
Clergymen: 

E x e m p t from ju ry duty , g 333: 201. 
May solemnize m a r r i a g e ; cert if icate, r e 

turn , gg 3145-3147: 1124. 
No t to testify as to p r iv i l eged communi

cations, g 4608: 1838. 
Clerk: 

O F H O U S E O F R E P R E S E N T A T I V E S : 
To receive and file cert if icates of 

election, g 7: 114. 
Compensation of, g 13: 115. 
To act as secre ta ry of joint conven

tion, g 25: 116. 
To super in tend p r i n t i n g and p u b 

l ishing of journal , g 129: 141. 
Of land depar tment , in sec re ta ry of 

s ta te ' s office, g 88: 133. 
L iab i l i ty of, for sale of in tox ica t ing l iq

uors, | 2399: 832. 
Of municipal or o the r corporat ion, serv

ice of not ice upon, g g 3531, 3532: 1316. 
Of city, see C I T Y C L E R K . 
Embezzlement by, g g 4842, 4843: 1918. 
Of peni tent iary , appointment , qualifica

t ion and dut ies of, gg 5667, 5668: 2141. 
Confidential communicat ions to, when 

pr ivi leged, g 4608: 1838. 
Clerk of District Court: 

T e r m " c l e r k " equivalent to, g 48,1[ 25:125. 
To record and publ ish o rde r as to t e r m s 

of cour t , g 232: 163. 
May adjourn cour t in ce r t a in cases, g g 

234, 235: 164. 
P r o b a t e powers conferred upon, gg 250-

252: 169. 
Act ion of in proba te may be rev iewed , 

g 251: 170. 
No t to assist in mak ing repor t s to be filed 

in his office, g 252: 170. 
Genera l provisions concerning, g g 287-

300: 177. 
Genera l du t ies of, g 287: 177. 
Records and books to be kep t by, g 288: 

177. 
In probate , gg 3411-3414: 1229. 

En t r i e s to be made by, in a p p e a r a n c e 
docket, I 289-292: 181. 
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Clerk of District Court—continued: 
Must report criminal statistics, g 293: 

182. 
May not act as justice or attorney; 

neither his deputy, \ 294: 182. 
Must certify change of title to auditor 

in certain cases, § 295: 182. 
Fees to be collected by and paid to 

county, \ 296: 183. 
Compensation of, \ 297: 184. 
Deputy of; appointment, qualification, 

compensation, \ 298: 184. 
Tees of, to be reported to supervisors and 

paid to treasurer, \ 299: 185. 
Fees in office of, belonging to others, to 

be likewise reported and paid, \ 300: 
185. 

To assist auditor in preparing jury bal
lots, ? 338: 203. 

To draw grand jurors, \ 340: 203. 
Duty of, as to funds deposited by admin

istrators, guardians, trustees and ref
erees, § 371: 210. 

DUTIES OF, AS TO NOTARIES PUBLIC: 
To file evidence of appointment of 

notaries and make certificates 
therefrom, \ 375: 212. 

To keep records of defunct notaries 
and give attested copies thoreof, 
l\ 379-381: 212. 

May administer oaths, \ 393: 214. 
May also be auditor, \ 476: 243. 
Duties of, as to record of incorporation 

of city or town, \ 603: 270. 
Election and term of, \ 1072: 403. 
Bond of, 11185: 432. 
Bonds of justices to be filed with, \ 1191: 

434. 
Suspension or removal of, \\ 1255, 1256: 

443. 
To issue fee bill for costs, when, \ 1299: 

450. 
To report fines, forfeitures, etc., to board 

of supervisors, when and how, \ 1302: 
451. 

Is member and clerk of commissioners of 
insanity, \\ 2261, 2262: 789. 

Duties of, in proceedings to establish 
mill dams, U 1922, 1927: 669. 

Records to be kept by, in liquor permit 
cases, g 2393: 830. 

To notify commissioners of pharmacy of 
violations of liquor laws by registered 
pharmacists, § 2400: 833. 

To keep record of marriages, also births 
and deaths, and report to state board 
of health, \ 2567: 889. 

To register dentists' certificates; fee for, 
\ 2599: 901. 

May certify acknowledgments, \ 2942: 
1015. 

To approve and retain bond in case of 
dispute as to wall in common, g 3002: 
1054. 

Deposit of monev with, in lieu of tender, 
I 3060: 1078. 

Duty of, as to mechanics' liens, \\ 3100. 
3101:1114. 

Duties and liabilities of, in relation to 
marriage licenses, \ 3141, et seq.: 112.'!. 

May bind minors out as apprentices, %'i 
3230, 3231: 1163. 

May consent to adoption of child; when, 
\ 3251: 1166. 
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Clerk of District Court—continued: 
To approve and annually revise bonds in 

probate and guardianship, \\ 3267, 
3268:1169. 

To keep court calendar; entry of probate 
causes thereon, \ 3269: 1170. 

Duties of, as to custody and probate of 
wills, §3277, ei so/.: 1175. 

To issue letters of administration; when, 
\ 3303: 1184. 

To notify appraisers of their appoint
ment, \ 3311: 1189. 

To certify and seal approval of sale of 
real estate of decedent, \ 3330: 1196. 

May allow claims against estates, when, 
g 3338:1199. 

Duty of, as to escheats, g g 3388, 3389: 
1224. 

What records in probate to be kept by, 
gg 3411, 3414: 1229. 

May require list of heirs from executors, 
and may examine records as to prop
erty left by decedents, g 3412: 1230. 

May appoint guardian ad litem, for minor 
or insane person, gg 3481, 3483: 1289. 

Duties of, upon change of venue, gg 350!), 
3510:1303. 

Filing notice of pendency of action with, 
g 3544:1327. 

Not to alter or mar records without au
thority, g 3646: 1397. 

To note trial cases in calendar, g 3658: 
1408. 

Duties of, as to court calendar, and as
signment of causes thereon, g 3661:1408. 

Duty of,as to selection of jurors, gg 3694-
3697:1418. 

To read verdict of jury, g 3722:1447. 
To fill up skeleton bill of exceptions in 

making transcript, g 3752: 1468. 
Duty of, upon dismissal of action in vaca

tion, g 3768: 1496. 
Must enter judgment upon verdict g 

3777: 1500. 
Must enter judgment by agreement, g 

3781: 1500. 
Must enter satisfaction of judgment upon 

docket, g 3785: 1501. 
To make complete record where title to 

land is involved, g 3785: 1502. 
To compute amount of judgment on de

fault, g 3791: 1508. 
To docket and index transcript of judg

ment from another county, g 3803:1515. 
May enter judgment by confession and 

issue execution thereon, gg 3813, 3816: 
1516. 

To approve bond of receiver, g 3823:1523. 
To enter motions upon appewance dock

et, § 3834: 1527. 
To enter orders made out of court, g 3846: 

1528. 
Taxation of costs by, g 3862: 1533. 
Liability of, for wrongful taxation of 

costs, g 3864: 1534. 
Duties of, as to costs in cases appealed, 

gg 3865-3867: 1534. 
To include interest on verdict in costs, 

when, I 3868: 1534. 
To tax jury fees as costs, \ 3872: 1536. 
To tax fees of reporter and clerk for 

transcript as costs, g 3875: 1536. 
To issue writs of attachment, \\ 3889, 

3890: 1548 
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Clerk of District Court—continued: 
To receive and hold money a t t ached , 

I 3902: 1553. 
May approve de l ivery bond, \ 3909: 

1555. 
Dut ies of, as to issuing execution, \\ 

3957-3963: 1579. 
To docket ga rn i shmen t cases wi thout 

fee, I 3976: 1587. 
Dut ies of, as to stay bonds, §g 3999-4002: 

1594. 
Dut ies of, as to redempt ion from execu

tion sale, U 4056, 4057: 1619. 
To indorse d e a t h of plaintiff upon execu

tion, l\ 4067-4069: 1623. 
Mis take , neglect , e tc . , of, ground for 

vaca t ing j udgmen t after t e rm, \ 4091: 
1628. 

Mis take of, not g round for appeal wi th
out motion t o correct , \ 4104: 1641. 

Certificate of, to en t i t l e to review on 
appeal , § 4107: 1644. 

Service of not ice of appeal upon, \ 4114: 
1652. 

To forward t r ansc r ip t upon appeal , \\ 
4122, 4125: 1665, and R. I 23: 2154. 

W h a t to certify upon appeal , I 4123: 
1666. 

May be r equ i r ed to perfect t ranscr ip t , 
\ 4127: 1670. 

To counte rmand execut ion upon filing of 
appeal bond, <j 4130: 1672. 

To t r ansmi t or ig ina l paper to supreme 
cour t upon order , \ 4124: 1670. 

Shal l issue wr i t of certiorari, \ 4155: 1709: 
To issue wr i t of replevin, § 4168: 1718. 
As referee, to r epor t incumbrances in 

pa r t i t ion proceedings , \ 4247: 1739. 
To en te r satisfaction of mor tgage fore

closed; compensation for, § 4296: 1754. 
To e n t e r o rde r of injunction, \ 4362: 

1778. 
May issue w a r r a n t for seizure of boat or 

raft, g 4403: 1791. 
To issue wr i t of habeas corpas, \ 4424: 

1793. 
To file and record papers and order in 

habeas corpus p roceedings before a 
judge, \ 4458: 1797. 

F i l ing of t r anscr ip t of j udgmen t in jus
t ice 's cour t with, U 4537, 4538: 1814. 

May allow appeal from just ice, \\ 4549-
4551: 1817. 

Certificate of, to judicial record, \\ 4644-
4646: 1859. 

To file cross-interi 'ogatories for t ak ing 
depositions, g 4692: 1870. 

S t i r r i ng up controversies by, punished, g 
4903: 1934. 

To forward t ranscr ip t of change of venue 
in c r imina l cases, g g 5350, 5351: 2041. 

Clerks of Elect ions: 
W h o to be; oa th of, gg 1093-1095: 409. 
To en te r names of persons receiving bal

lots in poll-book, g 1116: 416. 
To a t tes t r e tu rns , g 1144: 423 
F r a u d s of, as to ballots, §4923: 1936. 
Misconduct of, or false en t r ies bv. pun

ished, gg 4927-4930: 1937. 
Clerk of Grand. Jury: 

Appointment ,compen8ation and dut ies of, 
gg 5256-5258: 2004. 

Clerk of Police Court: 
Appoin tment of, g 656: 282. 
Not to act as a t to rney in, g 689: 294. 

Clerk of Police Court—continued: 
To repor t fines, forfeitures, etc. . to board 

of supervisors, when and how. g 1302: 
451. 

Clerk of Superior Court: 
Recorde r to act as, g 265: 172. 
To repor t fines, forfeitures, etc . , to board 

of supervisors, when and how, g 1302: 
451. 

Clerk of Supreme Court: 
Elect ion and t e r m of, g 1067: 403. 
Bond of, g 1184: 432. 
Genera l dut ies of, g 204: 154. 
Salary of, and of his deputy , g 205: 154. 
Fees to be collected by and accounted 

for, g 205: 154. 
May issue execution for fees, g 206: 155. 
Deputy of, appointment , qualification, 

dut ies and salary, gg 205, 207: 154. 
To be furnished office, postage and sup-

plies. g 168: 148. 
En t i t l ed to supreme cour t repor t s , g 215: 

156. 
May adminis te r oaths , g 393: 214. 
May take acknowledgments , g 2942: 1015. 
May be c le rk of cour t of contested s t a t e 

elections, g 1225: 440. 
Vacancy in office of, how filled, g 1272: 

447. 
To pay costs to c lerk of lower court , g 

3866: 1534. 
To d is t r ibu te abs t rac ts and a rgument s . 

R. g 91: 2165. 
To docket and a r r a n g e causen arid give 

notice of, g 4117: 1655. 
Clerk of Township: 

S E E T O W N S H I P C L E R K . 
Clover Seed: 

W e i g h t of, pe r bushel , § 3016: 1058. 
Club R o o m s : 

Fo r dis t r ibut ion of in toxica t ing l iquors . 
prohibi ted , g 2404: 835. 

Coal: 
W e i g h i n g of a t mines, and paying min

ers, g 2490: 873. 
Stone, weight of per bushel, g 3016: 105S 

Coal Lands: 
Dra inage of, g 1967, et seq.: 680. 

Coal Mines: 
Drainage of, g 1967: 680. 
P a y m e n t of miners at, g 2490: 873. 
See, also, M I N E S A N D M I N I N O . 

Coal Oil: 
Inspect ion and regula t ion of .sale of. gg 

2503-2510: 876. 
Code: 

A n act for edi t ing, annota t ing , index
ing, publ ishing and d i s t r ibu t ing , wi th 
synopsis, g g 1-28: 1. ^^— 

A t what pr ice to be sold, g 16: 4. " " ^ 
Secre ta ry of s ta te to d i s t r ibu te t h r o u g h 

county audi tors , gg 17,18: 4. 
County audi tors to receipt for ,d i s t r ibu te . 

sell and account, gg 17-19: 4. 
Officers to del iver to successors, g 20: 4. 
Supplements to, provided for, gg 24, 25:5. 
Only au thor i t a t ive publicat ion of laws, 

g 27: 5. 
No o the r publ icat ion of laws to be al

lowed or purchased, § 27: 5. 
Effect and operat ion of, g g 49-54: 126. 
How to be ci ted, g 49: 126. 
W h a t pr ior s ta tu tes repealed bv. \ 49: 

126. 
W h e n to t a k e effect, g 50: 126. 
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Code—oontinued : 
Existing rights, suits and proceedings 

not affected by, \ 52: 121. 
Penalties and forfeitures incurred, and 

pending suits for, not affected by, ex
cept, U 52, 53: 127. 

' ' Heretofore ' ' and ' ' hereafter ' ' when 
used in, refer to time of taking effect, 
\ 54: 127. 

Provisions of, applicable to all actions, \ 
3438: 1239. 

Remedial, to be liberally construed, \ 
3446: 1242. 

Codicil: 
Included in term "will ." \ 48, «¡ 17: 124. 

Cohabitation: 
Renders void marriage valid, when. \ 

3151: 1125. 
Illegal, see LEWDNESS. 

Coin: 
Counterfeiting of, punished, \ 4861:1925. 
Counterfeit, having in possession or 

passing, punished, \ 4862: 1925. 
Of foreign country, counterfeiting pun

ished, I 4868: 1926. 
Cok©* 

Weight of, per bushel, \ 3016: 1058. 
Collateral Inheritance Tax: 

On what property levied; rate and col
lection of, \\ 1467-1481: 550. 

Is a lien on decedent's estate, <S 1468:551. 
To be paid to state, \ 1475: 552. r ^ 
Jurisdiction of district court as to, \ 

1481: 553. 
Collateral Security: 

Taking of, bars right to mechanic's lien, 
when, I 3088: 1097. 

Collection of Taxes: 
General provisions concerning, {if 1401-

1452: 496. 
"What receivable in pavment of, \\ 1401, 

1402: 496. 
On personal property of nonresidents; 

lien, \ 1404: 500. 
Treasurer to give receipt and make 

entries, \ 1405: 500. 
By distress and sale of personal prop

erty, U 1406-1408: 501. 
"When taxpayer has removed to another 

county, U 1409-1412: 502. 
When delinquent, penalties, collection, 

gg 1413, 1414: 502. 
Monthly apportionment by treasurer, 

§ 1415: 503. 
Tax erroneously collected to be re

funded, I 1417: 504. 
SALE OF REAL ESTATE FOR, M 1418-

1431: 506. 
Misconduct of officers in, punished, 

\\ 1429, 1430: 512. 
Certificate of purchase and assign

ment thereof, \\ 1432,1433: 513. 
Payment of subsequent taxes by pur

chaser, I 1434: 514. 
Of public and other exempt lands, 

what purchaser takes, % 1435: 514. 
Redemption from, U1436-1439:515. 
After deed made, \ 1440: 519. 
Notice of expiration of time for re

demption, \ 1441: 524. 
Tax deed, execution, form and effect 

of, U 1442-1444: 530. 
Who may question, \ 1445: 539. 
Limitation of action to recover 

land conveyed by, I 1448: 543. 

Collection of Taxes—continued: 
SALE OF REAL, ESTATE FOR—continued: 

When wrongfully made, purchaser 
indemnified, U 1446, 1447: 543: 

Acts of defacto officers involved in, 
valid, \ 1449: 547. 

Not invalid on account of assess
ment to wrong person, fj 1450: 547. 

Evidence of, \ 1451: 547. 
Of taxes and special assessments levied 

by cities and towns, \ 902: 365. 
Of taxes and special assessments levied 

by special charter cities, \\ 1010, 1012: 
392. 

Of taxes on peddlers in counties, íi¡ 
1347, 1348: 475. 

Of taxes on public shows, § 1349: 475. 
Of property road tax, §'$ 1541, 1542: 573. 
In cities and towns, 891-893: 361. 
Of road poll tax, ? 1555: 576. 
Of taxes in aid of railroads, \ 2085: 738. 

Collector: 
In cities under special charter, election 

and term of, \ 940: 379. 
College for Blind: 

Trustees of, election, term and compen
sation, I 2609, \ 3, I 2617: 904. 

Government of and provisions as to, \''t 
2714-2718: 924. 

Admissions to and expenses in, \\ 2715, 
2716: 925. 

Principal of ,to report to governor, \ 2717 : 
925. 

Appropriation for, ¿§ 2718: 925. 
Colleges: 

Exemption of, from taxation, \ 1304, \ 2: 
453. 

Loan of arms, to by state, \ 2208: 776. 
Liquors not to be manufactured within 

300 feet of, \ 2459: 865. 
Loans of, books to by State Library, \ 

2874: 974. 
Colored Persons: 

Not to be denied equal privileges, \ 5008: 
1956. 

Color of Title: 
What constitutes, as to occupying claim

ant, § 2967:1024. 
Combinations: 

Of insurance companies as to rates, etc., 
prohibited, \ 1754: 629. 

To regulate prices of produce, punished, 
U 5060-5062: 1968. 

Commandant: 
Of Iowa Soldiers' Home; appointment, 

salary and duties of, \ 2604: 902. 
Commander-in-Chief: 

Governor is, Const., art. 4, \ 7: 91. 
Record of acts of to be kept, § 61: 129. 
Staff of, I 2174: 771. 
Powers and duties of, \\ 2169-2208: 770. 

Commencement of Action: 
On mechanic's lien, may be demanded. 

I 3099: 1113. 
What deemed, under statute of limita

tions, \ 3450: 1266. 
Manner of, see ORIGINAL NOTICE, Ü 3514, 

et seq.: 1304. 
Before justice of the peace, \ 4486: 1806. 

Commencement of Term: 
Change in, not to invalidate service of 

notice, I 3514: 1304. 
Commercial Paper: 

See NOTES AND B I L L S . 



2208 INDEX. 

Commission: 
For relief of soldiers and sailors, see 

SOLDIERS' AND SAILORS' R E L I E F 
COMMISSION, g 431. et seq.: 233. 

To examine books, accounts, etc., of state 
officers, g 1259, et seq.: 444. 

To inquire into sanity of patient in hos
pital for insane, appointment, powers 
and duties of, g 2304, et seq.: 799. 

Of pharmacy, g 2584, et seq.: 896. 
Commissions : 

To fill vacancies in office, issued by gov
ernor, Const., art. 4, g 10: 91. 

Governor to sign and seal, Const., art. 4, 
\ 21: 93. 

To be countersigned and registered by 
secretary of state, g 68: 130. 

Of notaries public, § 373: 211. 
Commission Merchants: 

Taxation of property in possession of, g 
1314: 463. 

Lien of, for charges, sale of unclaimed 
property by, g 3130, et seq.: 1119. 

Commissioner of Bureau of Labor Statis
tics: 

See BUREAU OF LABOR STATISTICS, g 
2469, et sea.: 866. 

Commissioners : 
For laying out road through two or more 

counties, g 422, \ 13: 224. 
For the incorporation of city or town, g 

600, et seq.: 269. 
For the uniting of cities and towns, g 

612, et seq.: 272. 
To adjust terms for severance of terri

tory from city or town, g 625 et seq.: 
277. 

To appraise damages on property, com
pensation of, g 1290:449. 

To establish road, appointment and 
duties of, g 1486, et seq.: 557. 

Compensation of, g 1527: 569. 
Conveyance of real property by, under 

order of court,g 3805-3812:1516. 
To examine defendant in attachment, g 

3901: 1553. 
In actions to establish disputed corners 

and boundaries, gg 4230-4235: 1735. 
For taking depositions, g g 4685, 4690: 

1868. 
For commissioners to assess damages in 

particular cases, see appropriate titles. 
Commissioners of Insanity: 

Appointment, term of office and organi
zation of, g 2261: 789. 

Clerk of, and his duties, g 2262: 789. 
Jurisdiction and powers of, g 2263:790. 
Commitment to hospital by, upon infor

mation, g g 2264-2266: 790. 
Appeal from order of commitment, g g 

2267-2269: 791. 
Duty of, when person committed has 

settlement in another county, g 2270: 
792. 

Supervision of insane outside of hospital, 
gg 2271-2273: 792. 

Transfer to hospital, upon application, 
g g 2274, 2275: 793. 

May transfer from hospital to private 
custody, g 2276: 793. 

Warrant of, protects superintendent of 
hospital, g 2278: 794. 

May commit insane prisoner to hospital, 
g 2279: 794. 

Commissioners of Insanity—continued: 
May direct removal of insane person who 

has no settlement in this state, g 2283: 
795. 

Must cause escaped patient to be re-
turaed to hospital, g 2287: 795. 

To provide for incurables discharged 
from hospital, g 2290: 796. 

Compensation of, and of clerk and exam
ining physician, and of witnesses be
fore, g 2309: 800. 

Sheriff, for serving warrant of, may have 
auditor's wan-ant in advance for esti
mated expenses, g 2309: 800. 

Authority of, with reference to suspen
sion of execution of death sentence, gg 
4735-4738:1884. 

Commissioners in Other States: 
Appointment, term of office and powers 

of, g 383: 213. 
Conditions precedent to appointment of, 

g 388: 213. 
Duplicate of commission to be filed with 

secretary of other state, g 389: 214. 
List of, to be published in session laws, g 

390: 214. 
Record of to be kept bv secretary of 

state, g 392: 214. 
Seal of; style, g 384: 213. 
Seal and signature of, as evidence, g 385: 

213. 
Oaths and acknowledgments before, 

credit to be given to, g 387: 213. 
Fees of, g 386: 213. 
May take acknowledgments, g 2943: 1016. 
Affidavits taken before may be used in 

evidence, g 4674: 1866. 
May take depositions, g 4690: 1869. 

Commissioners of Other States in Iowa: 
Authority of, and how certified, \ 391: 

214. 
Commissioners of Pharmacy: 

To make rules as to keeping and selling 
liquors by registered pharmacists: 
funds to prosecute violations, g 2386; 
827. 

May revoke certificate of pharmacist 
for violation of liquor laws, g 2400: 
833. 

Appointment and term of office; general 
powers, g 2584: 896. 

Secretary and treasurer; bond; salary; 
duties, gg 2585, 2586: 896. 

Records; compensation of, g 2588: 896. 
Examination and registry of candidates 

for practice of pharmacy; certificates: 
fees, gg 2589, 2590: 897. 

Registry book; renewal of certificates, 
g 2591: 899. 

May license itinerant vendoi-s of medi
cines, g 2594: 899. 

Must account annually to auditor of state, 
g 2594: 900. 

May revoke certificate for violation of 
law, g 2596: 900. 

See PHARMACISTS. 
Commitment: 

For failure to pay fine and costs in police 
and mayor's courts, g 694: 295. 

Of boy or girl to industrial school by 
judge, parent or guardian, gg 2708, 
2709: 923. 

For contempt, g 4463: 1800. 
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Commitment—continued: 
Upon preliminary examination, \ 5230: 

1997. 
Reviewed on habeas corpus, ? 4450: 

1796. 
Irregularity in, not ground for re

lease on habeas corpus, \ 4453: 1797. 
To answer higher charge, ? | 5378, 5379: 

2060. 
Of defendant, after commencement of 

trial, \ 5396: 2065. 
To jail of another county, \ 5441: 2083. 
After giving bail, \\ 5520, 5523: 2114. 

Committee: 
O F GENERAL, ASSEMBLY: 

May subpoena witnesses. \ 21: 116. 
To be furnished with stationery, but 

not postage, \ 168: 148. 
Upon retrenchment and reform, how 

constituted, powers and duties, \\ 
181-183: 151. 

To visit hospital for insane, \ 2299, et seq.: 
778. 

Compensation of, g 2310: 801. 
Common Beggar: 

Punishment for being, § 5134: 1981. 
Common Carriers: 

See CARRIERS. 
Common Counts: 

Abolished, \ 3557: 1331. 
Common Schools: 

See SCHOOLS, COMMON. 
Common Thief: 

Punishment for being, \ 4846: 1920. 
Communications : 

Privileged, not receivable in evidence, 
U 4607-4609: 1838. 

Commutation of Sentence: 
May be granted by governor, \\ 5626-

5628: 2132, and Const., art. 4, g 16: 92. 
Company: 

Having office or agency, service of no
tice upon, I 3532: 1316. 

Company in Militia: 
Organization and officers of, \\ 2179, 

2180: 772. 
What included in, \ 2207: 776. 
May be disbanded, \ 2206: 776. 
May impose fines on members, § 2195: 

775. 
Compelling to Marry: 

Punishment for, \ 4757: 1890. 
Corroborating evidence required, \ 4757: 

1890. 
Jurisdiction of offense of, g 5160: 1985. 

Compensation: 
Of members of general assembly. Const., 

art. 3, I 25: 86, and \\ 12-15: '114. 
Extra, to any officer, public agent or 

contractor, not to be made, unless, 
Const., art. 3, ? 31: 90. 

Of lieutenant-governor, Const., art. 4. \ 
15: 92. 

Of judges of supreme court, Const., art. 
5, \ 9: 97, and \ 203: 154. 

Of judges of district court, Const., art. 
5, \ 9: 97, and \ 253: 170. 

Of officers and employes of general 
assembly, \\ 13, 15: 115. 

For publication of laws in newspapers, 
? 47: 120. 

Of governor and his secretary, \ 65: 129. 
r.lt governor, for performance of duties 

as to penitentiary, ? 5714: 2149. 

Compensation—continued: 
Of secretary of state and his deputy, \\ 

86, 87: 132. 
Of clerk of land department, \ 88: 133. 
Of auditor of state and his deputy, \\ 98, 

99: 135. 
Of treasurer of state and his deputv, \\ 

115, 116: 137. 
Of state printer, U 138, 139: 142. 
Of state binder, \ 141: 143. 
Of custodian of public buildings, {¡ 154: 

146. 
Of examiner of books of state institutions, 

I 160: 147. 
Of bailiffs of supreme court, \ 201: 154. 
Of clerk of supreme court and his deputy, 

I 205: 154. 
Of attorney-general and his assistant, 

U 211, 212: 155. 
Of reporter of supreme court, g 224: 158. 
Of shorthand reporter of district court, 

g254: 170. 
Of shorthand reporter of superior court, 

§ 275: 174. 
Of judge of superior court, \ 278: 175. 
Of clerk of superior court, \ 279: 175. 
Of marshal in superior court, 'i 280: 175. 
Of clerk of district court and deputy, 

M 297, 298: 184. 
For entering satisfaction of mort

gage, \ 4296: 1754. 
Of county attorney, deputy and substi

tute, U 303, 304, 308: 186. 
Of jurors, U 353, 354: 206. 
Of notaries public, <j 382: 212. 
Of commissioners in other states, § 386: 

213. 
Of county and township officers not 

otherwise provided for, § 422, 1¡ 14: 
224. 

Or NEWSPAPERS: 
For publishing proceedings of county 

supervisors, $ 441: 235. 
For publishing legal notices and 

official ballot, § 1293: 449. 
For publishing tax list, § 1419: 508. 

Of county supervisors, fj 469:241. 
Of county auditor, deputy and assistants, 

II 479, 481: 243. 
Of county treasurer, deputy and assist

ants, U 490, 491: 247. 
Of county recorder, deputy and assist

ants, \\ 495, 496; 248. 
Of sheriff and deputies, \\ 509, 510: 251. 
Of physicians, witnesses and jurors at 

coroners' inquests, \\ 529, 530: 257. 
Of coroner, \ 531: 257. 
Of county surveyor and witnesses before 

him, U 542, 543: 259. 
Of township trustees, in general, \ 590: 

266. 
For looking after roads, \ 1538: 572. 
For services as to estrays, \ 2349, \ 

11: 810. 
Of township clerk, in general, \ 591: 266. 

For recording cemetery deed, \ 584: 
265. 

Out of road fund, \ 1529: 570. 
For looking after roads, \ 1538: 572. 
For services as to estrays, \ 2349, \ 

12: 810. 
Of township assessor, \ 592: 267. 
Of councilmen of city or town, \ 669: 287. 
Of mayor of city or town, \ 670: 287. 
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Compensation—continued: 
Of police judge, g 671: 287. 
Of police matrons, g 672: 287. 
Of marshal and deputy, g 673: 287. 
Of city or town assessors and deputies, 

g 674: 288. 
Of city or town officers, may be by salary 

in lieu of fees, g 675: 288. 
Of city or town officers whose salaries 

are not fixed by law, g 676: 288. 
Of city clerks for attested, certificates 

and transcripts, g 676: 288. 
Of city or town officers, must not be 

changed during term of office, g 677: 
288, and g 944: 379. 

Of park commissioners, g 861: 356. 
Of members of board of public works, g 

864: 356. 
Of aldermen of special charter cities, g 

943: 379. 
Of mayor of special charter cities, g 945: 

379. 
Of officers of special charter cities, g 

946: 379. 
Of registers of elections, g 1076: 404. 
Of messengers for election returns, g 

1172: 428. 
Of presidential electors, g 1176: 429. 
Of officers and witnesses in trial of con

tested elections, g 1212: 438. 
Of judges in trial of contested county 

elections, g 1216: 438. 
In contested state elections, \ 1230: 

440. 
Of commissioners to examine books, etc., 

of suspended state officers, g 1264: 445. 
W H E N NO OTHER PROVISIONS MADE: 

For affidavit or certificate, g 1291: 
449. 

For affixing official seal, g1291: 449. 
For making transcripts, g 1291: 449. 
For recording articles of incorpora

tion, g1291: 449. 
For conveying prisoner to jail, g 

1292: 449. 
For making arrest under warrant: 

g 1292: 449. 
For publishing legal notices, g 1293: 

449. 
For setting up advertisements, g 1296: 

450. 
Of county treasurer, for certificate or 

information as to taxes due, g g 1393, 
1306: 494. 

For collecting road tax, 1538: 572. 
Of tax collectors, g1407: 501. 
Of road supervisor, g 1553: 575. 
Of director of weather and crop service, 

§ 1681: 608. 
Of state auditor, or his agent, for exam

ining building and loan associations, g 
1904: 665. 

Of county auditor, for services relating 
to drains, levees and ditches, g 1945: 
674. 

Of county surveyor for services relating 
to drains, levees and ditches, g 1945: 
674. 

Of railroad commissioners and their sec
retary, g 2121: 753. 

Of adjutant-general and assistants, g 
2211: 777. 

Of officers and men in militia, g g 2212, 
2213: 777. 

Compensation—continued : 
Of treasurer of Hospital for Insane, g 

2257: 788. 
Of superintendent of Hospital for Insano, 

g 2258: 789. 
When called as witness, g 2293: 796. 

Of commissioners of insanity, their clerk 
atad witnesses before them, g 2309: 800. 

Of physician to board of commissioners 
of insanity, g 2309: 800. 

Of sheriff for conveying insane person to 
hospital, g 2309: 800. 

Of visiting committees to Hospital for 
Insane, g 2310: 801. 

Of sheep inspector, g 2346: 809. 
Of officers and others, for services and 

expenses as to animals taken up, in
cluding estrays, g 2349: 810. 

Of justices of the peace, for services in 
relation to estrays, g 2349, \ 9: 810. 

Of county auditor, for services in re
lation to estrays, g 2349, \ 10: 810. 

Of commissioner of bureau of labor sta
tistics and deputy, g 2477: 869. 

Of members of board of examiners of 
mine inspectors, g 2480: 869. 

Of mine inspectors, g 2483: 870. 
Of state geologist, g 2502: 876. 
Of oil inspectors, g 2507: 877. 
Of inspectors of passenger boats, g 2512: 

879. 
Of dairy commissioner, g 2528: 883. 

Of clerk to, g 2515: 880. 
Of state veterinary surgeon and assist

ants, gg 2537, 2538: 884. 
Of fish and game warden, g 2539: 884. 

Of deputies of, none, g 2562: 889. 
Of members of state board of health and 

their secretary, g 2574: 892. 
Of members of board of medical ex

aminers, g 2583: 896. 
Of secretary and treasurer of pharmacy 

commissioners, g 2585: 896. 
Of pharmacy commissioners, g 2587: 896. 
Of dental commissioners, g 2597: 901. 
Of trustees of Soldiers' Home, g 2601: 

902. 
Of commandant of Soldiers' Home, g 2604: 

903. 
Of regents and trustees of state institu

tions, gg 2617, 2618: 905. 
Of superintendent of public instruction 

and deputy, g 2627: 907. 
Of members of board of educational ex

aminers and assistants, g 2634: 909. 
Of county recorder, for making settle

ment with superintendent of Orphans' 
Home, g 2684: 918. 

Of trustees of county high schools, g 
2731: 929. 

Of county superintendent, g 2742: 931. 
Of secretary and treasurer of school dis

trict, g 2780: 945. 
Of school directors, none, g 2780: 945. 
Of teacher without certificate or di

ploma, none, g 2788: 949. 
Of curator of Historical Collection, g 2880: 

975. 
Of state librarian and assistants, g 2881: 

975. 
Of board of curators of State Historical 

Society, none, g 2883: 976. 
Of officers of State Historical Society, 

none, g 2885: 976. 
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Compensation—continued : 
Of person employed to transcribe county 

records, g 2962:1022. 
Of superintendent of weights and meas

ures, I 3034:1061. 
Of sealers of weights and measures, \ 

3035:1061. 
Of inspector of lumber and shingles, § 

3036:1061. 
For solemnizing marriages, \ 3152: 1125. 
Of guardians, \ 3205: 1156. 
Of executors and administrators, \ 3415: 

1230. 
To defendant, for attending court in 

wrong county, \ 3504: 1297. 
Of arbitrators, \ 3873: 1536. 
Of referees, \ 3874: 1536. 
Of reporters and clerks for transcripts, 

I 3875: 1536. 
Of officers, witnesses, etc., in proceed

ings auxiliary to execution, \ 4084: 
1626. 

Of justices of the peace, \\ 4597-4600: 
1827. 

Of constables, U 4598-4600: 1828. 
Of justices and constables, limit of, I 

4600: 1829. 
Of witnesses, \\ 4661, 4663, 4665: 1863. 

Before general assembly, \ 22: 116. 
At coroner's inquest, ? 520: 257. 
Before commissioners of insanity, 

§ 2309: 800. 
In proceedings auxiliary to execu

tion, \ 4084: 1626. 
Giving depositions, \ 4716: 1877. 
For defendant in criminal case, \ 

5492: 2106. 
Of clerk of grand jury, ? 5256: 2005. 
Of attorney appointed to defend prisoner, 

§ 5314: 2029. 
Of officers in prosecution of tramp, \\ 

5137, 5139: 1981. 
Of officers of penitentiary, U 5716, 5717: 

2149. 
Of visitor to penitentiary, § 5715: 2149. 

Competency: 
To act as jurors, <j 332: 201. 
To testify as witness, U 4601-4604: 1830. 

Complete Record: 
Of what matters required in probate, 

1 3413: 1230. 
Of what cases to be kept by clerk, \ 3785: 

1502. 
Compound Offenses: 

How charged in the indictment, g 5284: 
2013. 

Compounding: Offenses: 
Punished, \\ 4889, 4890: 1931, and ? 5301: 

2026. 
Compromise: 

Of debt by executor, \ 3318: 1192. 
Offer of, by defendant, \\ 3819-3821:1519. 

Compromising Offenses: 
By leave of court, \\ 5622-5625: 2131. 

Computation: 
Of amount of judgment on default, \ 3791: 

1508. 
Concentrated Lye: 

Sale of; must be marked with true name 
and "poison," \ 2588: 897. 

Condemnation of Property: 
For public use, terms of, Const., art. 1, 

v.- 318: 72. 
For cemeteries, by township tru tees, \ 

585i 265. 

Condemnation of Property—continued: 
By cities and towns, for various pur

poses, U 880-885: 359. 
By cities under special charter, # 999: 

389. 
For toll bridges, § 1576: 583. 
For mill dams and races, U 1921-1930: 

669. 
For draining coal and lead mines, g| 

1967-1973: 680. 
For levees and ditches, by board of su

pervisors, g 1981: 683. e  
For water-power improvements, g 1990: 

685. 
B Y RAILWAY COMPANIES: 

For what purposes and with what 
limitations, g g 1995-1998: 686. 

Method of procedure for, g g 1999-
2008: 688. 

Appeals, U 2009-2013: 697. 
For channels or ditches; limitations, 

g 2014: 700. 
Recondeaination of abandoned right 

of way, g 2016: 701. 
For canals, roads, bridges, etc., g 2023: 

705. 
By the state, for various purposes, g g 

2024, 2025: 705. 
Of right of way for street railways, g 

2026: 706, 
For ways to public roads, etc., g g 2028-

2030: 706. 
For piers, cribs, booms, etc., along Mis

sissippi and Missouri rivers, gg 2032, 
2033: 707. 

For union depots, g 2100: 748. 
For telegraph and telephone lines, g 

2160: 767. 
For fish dams, g 2549: 886. 
For school-house sites, g 2815: 960. 

Condition Precedent: 
Performance of, how pleaded, g 3626: 

1389. 
Conditional Sale: 

Of equipment and rolling stock of rail
ways and street railways, g g 2051-2053: 
172. 

Of personal property, when invalid, { 
2905: 982. 

Conduct of Jury : 
After case is submitted in civil cause, 

gg 3711-3717: 1444. 
In criminal cause, \\ 5397-5401: 2066. 

Confession: 
Not sufficient to warrant conviction, { 

5491: 2105. 
Confession and Avoidance: 

Matter by way of, may be pleaded in 
reply, \ 3577: 1365. 

By way of defense, must be specially 
pleaded, \ 3629: 1390. 

Confession of Judgment: 
How made, effect of, U 3813-3816: 1516. 
Offer of, U 3817, 3818: 1518. 
In justice's court, ? 4536: 1814. 

Congressional Districts: 
To be formed of whole and contiguous 

counties, Const., art. 3, | 37: 91. 
Congressmen: 

Certificates of election of, § 1166: 427. 
Consanguinity and Affinity: 

How computed, ? 48, U 24:125. 
As ground for challenging juror, § 3688, 

II 4:1417. 
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Conservators of the Peace: 
Judges are, Const., art. 5, \ 7: 97. 
Sheriff and deputies are, \ 502: 250. 
Mayors are, \ 658, \ 1: 282. 

Consideration : 
Implied in written contracts, ? 3069:1083. 
Want or failure of, may be shown as de

fense, | 3070: 1084. 
Consolidation : 

Of actions, \ 3644: 1397. 
Conspiracy: 

Punished, \\ 5058, 5059: 1966. 
Evidence necessary to convict for, \ 5297: 

2024, and \ 5490: 2105. 
To defraud, pools and trusts deemed, \ 

5060: 1968. 
Constables: 

Not to act as attorneys, | 546: 259. 
Not to purchase at their own sales, $ 

547: 260. 
Duties of, I 579: 264. 
Are county officers, 11073: 403. 
Election and term of, i 1073: 403. 
Duties of, at elections, U 1126-1128: 419. 
Bond of, U 1185, 1188, 1191: 432. 
Vacancies in office of, bow filled, § 1272: 

447. 
Pee for conveying prisoner to jail, \ 1292: 

449. 
To sell male animals taken up while at 

large, \ 2312: 801. 
Summary proceedings against for recov

ery of money, \ 3826: 1525. 
Included in word "officers" in law of 

attachment, \ 3934: 1563. 
Publication of notice of execution sales 

by, I 4026: 1603. 
To summon jurors in justice's court, <S 

4517:1812. 
Execution on judgment in justice's court 

to issue to, <S 4540: 1815. 
May take answers of garnishees, \ 4580: 

1825. 
Special, appointment of, \ 4589: 1826. 
Is executive officer of justice's court, \ 

4591: 1827. 
Service of subpoenas by, \\ 4658-4664: 

1863. 
To serve subpoena of officer taking depo

sition, \ 4672: 1866. 
To account for fees, \ 4600: 1829. 
Fees of, \ 4598:1828. 
Bribery of, punished, \ 4884:1930. 
Person falsely assuming to be, punished, 

| 4901: 1933. 
Stirring up controversies, punished, \ 

4903: 1934. 
As peace officers, \ 5099: 1977. 

Constitution of Iowa: 
Text of, with annotations, p. 60. 
Is supreme law, Const., art. 12, \ 1: 109. 
Laws consistent with not affected by, 

Const., art. 12, ? 2: 109. 
Proceedings pending not affected by, 

Const., art. 12, \ 3: 109. 
PROPOSED AMENDMENTS TO: 

Provisions concerning, Const., art. 
10:104, and \\ 55-59: 127. 

Publication, and proof thereof, how 
made, ? 55: 127. 

Submission to vote of people, time 
and manner of, result declared and 
recorded, \ 56: 128. 

Governor to include in election 
proclamation, \ 57: 128. 

Constitution of Iowa—continued: 
PROPOSED AMENDMENTS TO—cont.: 

May be submitted at special election, 
\ 58: 128. 

Expense of submission, how paid, \ 
59: 128. 

Record of, to be kept by secretary of 
state, \\ 55, 56: 127. 

Convention to revise, question of to be 
submitted to the people every ten 
years, Const., art. 10, \ 3: 105. 

Constitution of "United States: 
With synopsis, p. 16. 

Constitutional Convention: 
Question of calling to be submitted to 

vote every ten years, Const., art. 10, \ 
3:105. 

Construction: 
Of statutes, rules for, I 48:120. 
Of particular terms, see WORDS AND 

Of remedial code, ? 3446:1242. 
Of attachment law, to be liberal, \ 3933: 

1562. 
Of words in indictment, \ 5287: 2018. 

Construction Companies: 
Actions against, where brought, \ 3498: 

1294. 
Consul: 

Acknowledgments may be taken before, 
\ 2947: 1017. 

Contagious Diseases: 
Exposing another to, criminal and civil 

liability for, \ 2573: 892. 
Contempt: 

As to general assembly, definition and 
punishment of, \\ 18-20:115. 

Juror failing to appear may be punished 
for, \ 345: 205. 

Disobedience of process by sheriff is, 
I 500: 250. 

Disobedience to process of coroner 
deemed, \ 520: 256. 

For violating decree as to orders of rail
road commissioners; fine; imprison
ment, \ 2119: 752. 

For disobedience by railway of manda
mus to post and file schedule of fares 
and freights, \ 2128: 755. 

In violating liquor injunction, trial and 
punishment of, \ 2407: 838. 

Answers to interrogatories to pleadings 
compelled by process of, \ 3611:1383. 

Referee may punish witnesses as for, \ 
3739:1460. 

Obedience to what judgments or orders 
enforced by, \ 3954:1578. 

Judgment debtor or witness in auxiliary 
proceedings may be punished for, \ 
4082:1625. 

Punishment for, in obstructing levy of 
writ of replevin, \ 4171: 1718, and g 
4180:1722. 

In refusing to obey order of court in 
winding up corporation, \ 4335: 1764. 

In disobeying injunction, how punished, 
U 4372-4376:1783. 

Attachment for, in habeas corpus proceed
ings, U 4445, 4446: 1795, and ? 4457: 
1797. 

Defined, punishment for, ?{< 4460-4470: 
1798. 

Failure to obey subpoena or testify, ?? 
4664, 4665:1865. 
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Contempt—continued : 
In disobeying subpoena of court of im

peachment, g 5478: 2093. 
Disobedience to subpoena in criminal 

case, g 5495: 2107. 
Contents: 

Table of p. ix. 
Contesting Elections: 

In cities and towns, g 678: 288. 
Grounds for, gg 1198, 1200: 436. 
I N CASE OF COUNTY ELECTIONS: 

Court for, how constituted, gg 1201, 
1202, 1206: 437. 

Procedure, fees, costs, judgment, 
appeal, gg 1203-1223: 437. 

Compensation of judges, g 1216: 438. 
I N CASE OF STATE ELECTIONS: 

Court for, how constituted, gg 122A, 
1225: 440. 

Procedure, place of trial, judgment, 
gg 1226-1232: 440. 

Compensation of judges, g 1230: 440. 
As to members of general assembly, 

Const., art. 3, g 7: 84, and gg 1233-1238: 
440. 

As to governor or lieutenant-governor, 
Const., art. 4, g 5: 91, and gg 1239-1245: 
441. 

As to presidential electors, gg 1246-1249: 
442. 

As to other officers, g 1250: 442. 
Contingent Claims: 

May be filed against estates of decedents, 
g 3343: 1203. 

Contingent Funds: 
To be accounted for by state officers, g 

178: 150. 
In school districts, what constitutes, g 

2768: 940. 
Board of directors to estimate, g 

2806: 955. 
Continuance of Causes: 

In supreme court, effected by adjourn
ment or failure of term, g 197: 153. 

In district court, effected by adjourn
ment or failure of term, gg 236-238: 
164. 

For insufficient service of notice, g 3541, 
11 3: 1323. 

When portion of defendants not served, 
g 3542, f 3: 1325. 

For failure to file copy of pleading, g 3558: 
1331. 

On account of amendment, g 3602: 1381. 
For failure to answer interrogatories 

attached to pleadings, g 3607:1382. 
General provisions concerning, g g 3662-

3674: 1408. 
Application for, grounds of, how stated, 

gg 3662-3664:1408. 
How avoided by admission, \ 3665: 1412. 
Time of making application for, g 3666 

1412. 
Amendment of application for, g 3667 

1413. 
Objections to application for, g 3668: 

1413. 
No argument upon submission of motion 

for, g 3668: 1413. 
Appeal from ruling on, g 3669: 1413. 
No copy of motion or objection^ neces

sary, g 3670: 1413. 
Record concerning, g g 3669, 3670:1413. 
Costs of, g 3662: 1408, and g 3671: 1413. 

Continuance of Causes—continued: 
May be granted by referees, g 3739: 1460. 
Offer to compromise, no ground for, g 

3821: 1520. 
Of proceedings auxiliary to execution, 

g 4081: 1625. 
To perfect transcript on appeal, g 4127: 

1670. 
In supreme court on death of party, g 

4150: 1705. 
In actions of forcible entry and detainer, 

g 4215: 1730. 
For failure to file argument in superior 

court, B. g 39: 2157. 
Of actions in justices' courts, gg 4495-

4498: 1808. 
For failure of party subpoenaed to ap

pear, g 4667: 1865. 
In criminal cases, g 5370: 2047. 
Of criminal cases on motion of state on 

account of new witness, g 5373: 2050. 
Contracts: 

Laws impairing obligation of forbidden, 
Const., art. 1, g 21: 75. 

For expenditures in excess of appropria
tions, prohibited, g g 185, 186: 151. 

For supplies, etc., officers of state insti
tutions not to be interested in, g 189: 
151. 

Of cities and towns, proceedings of coun
cil necessary to enter into, g g 683, 684: 
290. 

Restricting liability of railways for 
negligence or wrongs of employes, 
void, g 2071: 730. 

Limiting the liability of railways, void, 
g 2074: 734. 

Pooling, between carriers, forbidden, g 
2127: 755. 

Limiting liability of telegraph and tele
phone companies, void, g 2163: 767. 

In violation of liquor laws, void, g 2423: 
850. 

In violation of statutes concerning imi
tation dairy products, void, g 2520: 881. 

With school teachers, contents, execu
tion and custody of, g 2778: 942. 

To be construed according to standards 
of weights and measures, g 3015: Í057. 

Usurious, forfeiture to school fund, duty 
of court, g 3041: 1069. 

Assignability of, g 3044, et seq.: 1073. 
Rights of sureties on, g 3064, et seq.: 1081. 
Written, import a consideration, g 3068: 

1083. 
Want or failure of consideration for,may 

be shown, g 3070: 1084. 
For labor or materials, as basis for me

chanic's lien, g 3089: 1098. 
Limiting liability of carriers, void, g 

3136: 1121. 
Of marriage, how made, validity of, g 

3139, et seq.: 1123. 
Between husband and wife, as to the in

terest of one in the other's property, 
void, g 3154: 1125. 

Of husband or wife, binding upon the 
other in case of abandonment, g 3159: 
1129. 

Of husband or wife, the other not liable 
on, g 3163: 1132. 

Of married women, validity of, g 3164: 
1133. 

Of minors, disaffirmance of, g 3189: 1147. 
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Contracts—continued : 
With minors for personal services, pay 

ments under, \ 3191: 1149. 
Of ward, to be completed by guardian, 

? 3226: 1163. 
Of decedents, specific performance of, by 

executor, \ 3409: 1229. 
Successive actions on, when, \ 3442:1240. 
Limitation of actions on, \ 3447: 1243. 
Revival of actions on, after bar, \ 3456: 

1271. 
For benefit of another, who may sue on, 

I 3459: 1274. 
Of persons jointly or severally bound, 

who may sue on, \ 3465: 1282. 
To be performed in particular place, 

action upon, where brought, \ 3496: 
1293. 

Causes of action upon, as counter-claims, 
\ 3570:1359. 

Pleadings referring to, must state 
whether in writing or not, \ 3630:1391. 

Providing for attorney's fees, what 
necessary to recover on, \\ 3869-3871: 
1534. 

Attachment to recover upon, what peti
tion must state, I 3880: 1540. 

For sale of real estate, notice of for
feiture or cancellation of, \\ 4299-4301: 
1756. 

Deeds of-trust as security for perform
ance of, I 4284: 1745. 

Breach of, restrained by injunction, I 
4354:1770. 

By owners of boats, action to enforce, $ 
4402: 1790. 

Place of bringing action on, before jus
tice, \ 4481:1805. 

"When evidence of must be in writing, 
U 4625, 4626: 1848. 

In regard to voting, U 4916,4917: 1935. 
For gaming, void, § 4965: 1947. 
For trading in options, 1 4967:1949. 
For pools or trusts, criminal, \\ 5060-

5067:1968. 
For sale of diseased sheep, void, $ 5012: 

1956. 
For use of threshing machine not prop

erly boxed, void, 1 5025: 1958. 
Officers of penitentiary not to be in

terested in, \ 5713: 2148. 
To furnish supplies for penitentiary, \\ 

5678,5680: 2143. 
Contractor: 

For labor or materials entitled to me
chanic's lien, \ 3089: 1098. 

Contribution: 
May be required by stockholder paying 

corporate debt, \ 1633: 600. 
Controversies: 

Submission of, in action or without ac
tion, l\ 4377-4384: 1784. 

Submission of, to arbitrators, \\ 4385-
4401:1785. 

Convention: 
To revise and amend the constitution, 

Const., art. 10, \ 3: 105. 
Joint, of General Assembly, \\ 23-30: 

116. 
Of district judges, to fix times of holding 

court, I 232:163. 
Conversation : 

When part introduced in evidence, the 
whole admissible, I 4615: 1842. 

Conversion: 
Fraudulent, by bailee, deemed embezzle

ment, I 4841: 1918. 
Conveyance: 

May be pleaded by legal effect or name, 
I 3633: 1392. 

By commissioner appointed by court, \\ 
3805-3812:1516. 

By sheriff,when property not subject to 
redemption, g 4044:1612. 

By sheriff, after expiration of time for 
redemption, \ 4062: 1620. 

Fraudulent, making of, punished, \ 5042: 
1963. 

Conveyance of Personal Property: 
Validity of, recording, \ 2905, et scq.: 

982. 
Conveyance of Real Property: 

In fee simple, term ' 'heirs' ' not necessary 
for, \ 2913: 994. 

Passes all interest of grantor, \ 2914: 
994. 

Passes after-acquired interest, how far, 
\ 2915: 994. 

Adverse possession does not prevent, \ 
2916: 995. 

May create estate in futuro, ? 2917: 995. 
In trust, how created, § 2918: 995. 
By married women, \ 2919: 996. 
By husband and wife, effect of covenants, 

\\ 2920, 2921: 996. 
To two or more, creates tenancy in com

mon, \ 2923: 997. 
RECORDING OP: 

Necessity for, § 2925: 1000. 
Acknowledgment and transfer as con

ditions to, U 2926-2934:1010. 
Duties of recorder as to, \i 2935-2941: 

1011. 
Acknowledgment of, see ACKNOWLEDG

MENT OF INSTRUMENTS, \\ 2942-2956: 
1015. 

Forms for, ? 2959: 1021. 
Power of attorney to execute, how re

voked, I 2957: 1020. 
Affidavits as to defects in, may be re

corded, I 2957: 1020. 
Forms for deeds and mortgages, \ 2958: 

1020. 
Transcription of records of, effect of, \\ 

2961-2963:1021. 
Of homestead, how effected, \ 2974:1028. 
By corporation, must have seal attached, 

\ 3068: 1083. 
By cities and towns, effect of, \ 883: 360. 
By husband or wife to other,valid, \ 3157: 

1127. 
By husband or wife, in case of insanity 

of the other, \ 3170: 1135. 
By guardians, must be approved by 

court, I 3211: 1159. 
By executors or administrators, must be 

approved by court, § 3330: 1196. 
By guardian or executor, to be recorded 

in clerk's office, \ 3413: 1230. 
Unrecorded, notice of, in real action or 

action for partition, \ 4188: 1724, and 
I 4242: 1738. 

By referee, in partition proceedings, ex
ecution and recording of, \\ 4266,4267: 
1742. 

Convicts in Jails: 
Labor of, not to be leased, \ 5654: 2138. 
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Convicts in Penitentiary: 
Actions by, to recover property sold for 

taxes, time for bringing extended, \ 
1448: 543. 

Production of, as witnesses, \ 4670: 1865. 
Liberation of, upon giving note and 

schedule, § 5533: 2117. 
Sentence to hard labor, credited upon 

fine and costs, \ 5657: 2139. 
Sentenced by United States courts, may 

be imprisoned in penitentiary, \ 5676: 
2142. 

Insane, custody of at penitentiary, \\ 
5709-5711: 2148. 

Diminution of sentence of, for good con
duct, U 5703-5706: 2146. 

Restoration of, to citizenship, g 5706: 
2147. 

Conviction: 
Of treason, what sufficient evidence for. 

Const., art. 1, <¡ 16: 71. 
Of felony, as ground for divorce, \ 3174: 

1137. 
Is ground of challenge to jurors, 

\ 3688: 1417. 
Witness may be interrogated as to, 

\ 4613: 1840. 
In county having jurisdiction, bars pros

ecution in another county, \ 5162:1985. 
Bars another prosecution for same of

fense, or for lower degree or offense 
necessarily included, \\ 5339, 5340: 
2037. 

May be for lower degree, or for offense 
necessarily included, \\ 5406, 5407: 
2068. 

Of portion of defendants jointly tried, 
I 5408: 2071. 

Judgment of, \ 5431: 2079. 
Co-parties: 

Taxation of costs as between, \ 3860: 
1533. 

Appeal by, to supreme court, §<f 4111, 
4112: 1651. 

Copy: 
Of claim against estate, must be served 

upon executor, I 3338: 1198. 
Of original notice, must be delivered to 

defendant, § 3518: 1308. 
Of pleading, to be filed with the original, 

when, I 3558: 1331. 
Of account or writing sued upon, must 

be attached to petition, § 3561, \ 6: 
1341. 

May be substituted for lost pleading, \ 
3645: 1397. 

Of motion for continuance or objections 
thereto, need not be served, \ 3670:1413. 

Of judgment, must be filed in other 
county to create lien, \ 3802: 1515. 

Of affidavit, to accompany notice of mo
tion, \ 3835: 1527. 

Of written instrument, to be filed in ac
tion before justice, \ 4501: 1810. 

Of record of instrument affecting real 
property, admissible in evidence, \ 
4630: 1856. 

Of patent of land, receivable in evidence, 
\ 4633: 1857. 

Of public record or entry, admissible in 
evidence, \ 4635: 1857. 

To be given by officer on demand, 
| 4638: 1858. 

Copies: 
Of county records, making and effect of, 

U 2961-2963: 1021. 
Of books of original entries, §? 4636, 

4637: 1858. 
Of maps, etc., in office of Surveyor-gen» 

eral, \ 4639:1858. 
Copyright: 

Of supreme court reports to vest in sec
retary of state, I 217: 157. 

Corn: 
Shelled and in cob, weight of, per 

bushel, § 3016: 1058. 
Corners: 

How to be marked, by surveyor, \ 536: 
258. 

When lost, action to establish, \\ 4228-
4239: 1734. 

Coroner: 
Election and term of, ? 1072: 403. 
Bond of, I 1185: 432. 
General provisions concerning, \\ 513-

533: 255. 
When to perform duties of sheriff, I 513: 

255. 
Powers and duties of, as to inquests, 11 

515-533: 255. 
In absence of, justice may act in in

quests, I 528: 257. 
Physicians employed by, fees of, \ 529: 

257. 
Witnesses and jurors in inquests, fees of, 

I 530: 257. 
Duty of, as to property of deceased, ?§ 

532, 533: 258. 
Compensation of, \ 531: 257. 
To hold inquest upon body of person 

dying in hospital for insane, $ 2303: 
799. 

Service of subpoenas by, \ 4658: 1863. 
Bribery of, punished, I 4884: 1930. 
Person falsely assuming to be, punished, 

I 4901: 1933. 
Stirring up controversies, punished, '{ 

4903: 1934. 
May deliver dead body to medical col

lege or physician, \ 4946: 1943. 
Coroner's Jury: 

How procured; duties of, \ 515, ei seq.: 255. 
Compensation of, g 530: 257. 

Corporations: 
Municipal, see MUNICIPAL CORPORA

TIONS; also, COUNTIES; CITIES AND 
T O W N S ; SCHOOL, DISTRICTS: 

General provisions concerning, Const., 
art. 8: 100. 

Special charters forbidden; general in
corporation law to be provided, Const., 
art. 8, I 1: 100. 

Property of, to be taxed as other prop
erty, Const., art. 8, I 2: 100. 

State not to become stockholder in, nor 
assume liabilities of, Const., art. 8, § 
3; 100. 

For banking purposes, laws authorizing 
must be submitted to people, Const., 
art. 8, I 5: 100. 

General assembly may amend or repeal 
laws authorizing, Const., art. 8, \ 12: 
101. 

May be included in the word "person," 
I 48, H 13: 124. 

Counties not to become stockholders in, 
or loan credit to, I 594: 267. 
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Corporations—continued: 
Property of, to be taxed, \\ 1308,1310: 

458. 
Doing business in different places, 

assessment of, \ 1317: 463. 
Manufacturing, how assessed, \ 1319: 

464. 
Banking, shares of, how assessed, \ 1322: 

465. 
Shares of, in general, how assessed, \\ 

1323, 1324: 466. 
To pay taxes assessed to stockholders, \ 

1325: 467. 
Real estate of, how assessed, \ 1327: 

468. 
Foreign, property rights of, \\ 2889, 

2890: 977. 
Acknowledgment of instrument by offi

cers of, I 2954: 1019. 
Conveyances by, must be sealed, '{ 3068: 

1083. 
FOR PKCUNIARY P R O F I T : 

Who may incorporate, \\ 1607, 1608: 
587. 

General powers of, ? 1609: 587. 
Organization of, \\ 1610-1614: 589. 
Fees to be paid secretary of state, 

11610: 589. 
Change of articles, \ 1615: 591. 
Individual property liable when or-

\ ganization is defective, \ 1616: 592. 
-"-""Haw dissolved, \ 1617: 593. 

; Duration and renewal of, \ 1618: 593. 
Legislative control of, \ 1619: 593. 
Fraud of promoters or managers of, 

punished, U 1620,1621: 593. 
Liability of officers of, for wrongful 

payment of dividends, § 1621: 594. 
Forfeiture of rights of, by fraud or 

diversion of funds, \ 1622: 594. 
Officers of, personally liable for ex

cessive indebtedness of, g 1622: 
594. 

Keeping false accounts of, punished, 
? 1623: 595. 

By-laws, names of officers, stock sub
scribed and paid, and indebted
ness, to be kept posted, \\ 1624, 
1625: 595. 

Transfer or pledge of shares of, ?? 
1626, 1627: 595. 

Termination of by non-user of fran
chises, \ 1628: 597. 

Winding up affairs of, after expira
tion of charter, \ 1629: 597. 

May create sinking fund, \ 1630: 597. 
Liability of stockholders for corpor

ate debts; indemnity, contribu
tion, \\ 1631-1633: 597. 

Sale of franchise on execution; effect, 
g 1634: 600. 

Production of books of, in court, \ 
1635: 600. 

Want of legal organization may not 
be pleaded as a defense, \ 1636: 
600. 

Foreign, doing business in this state, 
| permit, penalty, U 1637-1639: 600. 
| Alien, rights of as to real estate, I 

1641: 602. 
Dissolution of, in courts of equity, \ 

1640: 601. 
N O T FOR PECUNIARY PROFIT: 

Who may incorporate, purposes, or
ganization, name, \ 1642: 602. 

Corporations—continued: 
N O T FOR PECUNIARY PROFIT—cont.: 

General powers and duration of, \ 
1643: 602. 

For agricultural, horticultural and 
cemetery purposes, \ 1644: 602. 

No dividends prior to dissolution, \ 
1645: 603. 

Academical, may confer degrees, \ 
1646: 603. 

Trustees or managers; how provided. 
? 1647: 603. 

Academical, meetings of may be in 
adjoining states, g 1648: 603. 

Not dissolved by failure to elect 
trustees on day fixed, \ 1649: 603. 

Reincorporation of, \ 1650: 603. 
Changing name or amending articles 

of, U 1651, 1652: 664. 
Bequests to, to what extent valid, \ 

3270:1170. 
Foreign, may sue in corporate name, \ 

3469:1286. 
Place of bringing actions against, \i 

3497-3500:1294. 
Service of notice upon; how made. 'Ü 

3529-3532:1315. 
Foreign, service of notice on by publica

tion, § 3534, \ 5:1317. 
How pleadings by, verified, \ 3581:1367. 
How answers by, to interrogatories, veri

fied, ? 3609:1383. 
Capacity of, how stated in pleading, how-

denied, U 3627, 3628: 1389. 
May be required to give security for 

costs, § 3847:1528. 
Foreign, attachment against, § 3878, % 1: 

1538. 
Stock of, or interest in, how attached, I 

3894:1550. 
Municipal or political, cannot be gar

nished, g 3936: 1568. 
Judgment against; how enforced, \ 

3973: 1585. 
Stock or interest in, how levied on under 

execution, \ 3974:1586. 
Action against, when acting without au

thority or after forfeiture of powers, 
\\ 4313-4335: 1761. 

Dissolution of by action, trustees ap
pointed, etc., U 4328-4335: 1764. 

Actions on bonds of officers of, \\ 4336, 
4337: 1764. 

Injunction to stop operation of, § 4359: 
1778. 

Embezzlement by agent of, \\ 4842, 4843: 
1918. 

Entering into pool or trust, punished, 
U 5060-5067: 1968. 

Process upon indictment against, \ 5309: 
2027. 

When indicted, need not be arraigned, 
\ 5310: 2027. 

Corporation Stock: 
Gambling in, punished, I 4967: 1949. 

Corroboration: 
Necessary in prosecution for rape, se

duction, etc., I 5488: 2102. 
for compelling to marry or defile

ment, \ 4757:1890. 
to warrant conviction upon testi

mony of accomplice, \ 5489: 2104. 
Corruption: 

Of jurors, referees, etc., punished, \\ 
4882, 4883:1930. 
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Costs: 
In actions against officers failing to ac

count, 1 95:135. 
In superior court, provisions as to, § 267: 

173. 
Of changing name of village, \ 467: 241. 
Of settling damages for change of grade 

of street, \ 790: 334. 
In contesting elections, by whom paid, 

? 1217: 438. 
In proceedings to remove officer, \ 1254: 

443. 
,^~-Compensation for posting or publishing 

notice to be taxed as, \ 1296: 450. 
Of publishing notice of tax sale, amount 

of, how collected, \ 1419: 508. 
Upon claims for damages in establishing 

roads, ? 1500: 561. 
On appeal in proceedings to establish 

road, by whom paid, g 1517: 567. 
In condemning property for mill dams, 

amount of, \ 1935:671. 
Of proceedings for construction of drain 

through land of another, \ 1959: 679. 
Of assessment of damages for right of 

way for railroads, \ 2007: 697. 
Of enforcing orders of railroad commis

sioners, \ 2120: 753. 
Of application for permit to sell intoxi

cating liquors, \ 2393: 830. 
In action to enjoin liquor nuisance, \ 

2412: 841. 
Judgments for, against persons violating 

liquor laws, to be liens, \ 2422: 848. 
Of proceeding fop the remission of mulct 

tax, \ 2443: 859. 
In determining disagreement as to home

stead, \ 2983:1043. 
Not to be recovered upon usurious con

tract, I 3041:1069. 
To be secured, in action by surety against 

principal, \ 3066: 1083. 
In proceedings to sell unclaimed prop

erty, I 3131:1120. 
In proceedings of guardian to sell ward's 

property, \ 3210: 1159. 
Against delinquent referees to set off 

dower, \ 3372: 1216. 
Against executors and administrators, 

\ 3401:1227. 
Against heirs and devisees, to be ap

portioned, ? 3408:1229. 
Of actions for discovery, by whom paid, 

\ 3441:1240. 
Judgment for, on barred counter-claim 

pleaded as defense, \ 3457:1273. 
Of removing cause to proper county, by 

whom paid, <j 3504: 1297. 
Of change of venue, by whom paid, \ 

3511:1304. 
Of unreasonable defense, to be paid by 

defendant, \ 3523:1313. 
In case of misjoinder of causes of action, 

\ 3549:1329. 
Pee for copy of pleading taxed as, \ 3558 

1331. 
Of intervention, by whom paid, \ 3595 

1372. 
Of continuance, by whom paid, \ 3662: 

1408, and \\ 3671, 3672:1413. 
Of new trial, by whom paid, \ 3762:1494. 
Upon dismissal of action in vacation, \ 

3768: 1496. 
Security for, required for new trial after 

notice by publication, \ 3796:1510. 

V 

Costs—continued : 
Upon offer to confess judgment, \\ 3817. 

3818:1518. 
Upon offer to compromise, \\ 3819, 3820: 

1519. 
Security for, see SECURITY FOR COSTS, 

U 3847-3852:1528. , __— 
To whom taxable, § 3853:1529. ^ 
Apportionment of, when, \\ 3853, 3854: 

1529. 
To be paid by successful party, when, \, .---

3855: 1532. ^ 
What included in, \\ 3856, 3857:1533. 
Party admitting defense entitled to, 

when, \ 3858: 1533. 
Upon dismissal or abatement of action, 

paid by plaintiff, \ 3859: 1533. 
In case of want of jurisdiction, \ 3861: 

1533. 
What to be taxed by clerk, \ 3862: 1533. 
Retaxation of, how secured, \ 3864: 1534. ,_ 
Collection of, in case of appeal to the 

supreme court, \\ 3865-3867: 1534. 
Interest upon amount of recovery to be 

added to, when, \ 3868: 1534. 
• attorney's fees taxed as, when, \\ 3869- A_ 

3871: 1534. 
Jury fees taxed as. \ 3872: 1536. ^ 
Compensation of referees to be taxed as, 

\ 3874: 1536. 
Fees of shorthand reporter and clerk to 

be taxed as, \ 3875: 1536. 
Expense of keeping attached property 

taxed as, \ 3926: 1539. 
Of intervention in attachment, who pays, 

\ 3928: 1560. 
Of subjecting mortgaged chattels to exe

cution sale, I 3986: 1589. 
How paid where mutual judgments are 

set off, \ 4040: 1610. 
Of proceedings auxiliary to execution, \ 

4084: 1626. 
On appeal, liability of co-parties for, \ 

4112: 1652. 
Judgment on bond for, § 4140: 1703. 
Taxation of transcript, § 4118: 1656. 
Security for, in supreme court, \ 4135: 

1673. 
Taxation of, in supreme court, \ 4142: 

1703, and R. \\ 93-97: 2165. 
Of abstracts and briefs in supreme court 

in criminal cases, \ 5462: 2086. 
In action of forcible entry and detainer, 

\ 4221: 1731. 
In action to quiet title, \ 4225: 1733. 
When quitclaim is demanded, § 4226: 

1733. 
In partition proceedings, \\ 4246, 4250, 

4260: 1739. 
Compensation of appraisers and referees 

taxed, I 4272: 1743. 
In actions to establish disputed corners 

and boundaries, \ 4238: 1737. 
In action by quo warranto, \\ 4318, 4324, 

4326: 1763. 
In mandamus proceedings, ? 4351: 1770. 
Of submission of controversy, \ 4384: 

1785. 
In proceedings by arbitration, \ 4400: 

1790. 
In habeas corpus proceeding's, ¡j 4459:1797. 
In justice's court, \\ 4508, 4515: 1811. 
Of appeals from justices, \ 4564: 1821.,-
Of ser ving subpoena by person not officer, 

not allowed, I 4658: 1863. 
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Costs—continued: 
Of taking depositions, § 4717: 1877. 
To perpetuate testimony, \ 4722: 1878. 
Of preliminary examination, taxed to 

prosecuting witness, when, g 5238: 1999. 
Of prosecution, taxed to private prose

cutor, I 5275: 2008. 
In criminal case transferred to another 

county, how paid, \ 5354: 2042. 
May be taxed against prosecuting wit

ness in proceedings before justice, § 
5606: 2128. 

Council: 
See EXECUTIVE COUNCIL; CITY OK 

TOWN COUNCIL. 
Councilman: 

See CITY OR TOWN COUNCIL. 
Counsel: 

Accused entitled to, Const., art. 1, \ 
10: 67. 

Governor may employ, \ 63: 129. 
Township trustees may employ, \ 564: 

262. 
President of school board may employ, \ 

2759: 937 
Conduct of'trial by, \\ 3700-3703: 1419. 
May be restricted in argument to court, 

I 3704: 1423. 
Defendant entitled to, upon preliminary 

examination, \ 5216: 1995. 
To be allowed defendant when ar

raigned, I 5313: 2028. 
Not to be restricted as to time, \ 5372: 

2048. 
In case of impeachment, I 5476: 2093. 
See, also, ATTORNEY AT L A W . 

Counter-affidavits: 
On motion for change of venue, \ 3505, 

U 3: 1299. 
Counter-claim: 

As defense against assignee of non-
negotiable instrument or account, \ 
3044: 1073, and \ 3461: 1279. 

Not lost by failure to plead as a defense, 
I 3440: 1240. 

May be pleaded as a defense, though 
barred, when, \ 3457: 1273. 

How pleaded; what constitutes, \ 3570: 
1359. 

In favor of co-maker or principal, may 
be pleaded by co-maker or surety, $' 
3572: 1362. 

May be stricken out, when new party 
necessary, \ 3573: 1362. 

Reply to, I 3576: 1364. 
Defenses to, how pleaded, \ 3578: 1366. 
Verification of, effect, g 3585: 1366. 
To be tried, though main action dis

missed, I 3766: 1496. 
May be dismissed without prejudice, I 

3767: 1496. 
Judgment on, \ 3780: 1500. 
Suit on attachment bond by way of, $ 

3888: 1548. 
> Not allowed in action to recover per-

¿>~ sonal property, \ 4164: 1716. 
In action for recovery of real property, 

\ 4182: 1722. 
In action for partition, I 4240: 1737. 
Not allowed in quo warranto proceedings, 

I 4314: 1762. 
Not allowed in proceedings by man

damus, I 4348: 1769. 
In actions before a justice, \ 4500: 1809, 

and I 4512: 1811. 

> 

Counter-claim—continued : 
Not allowed in trial on appeal from jus

tice, I 4563: 1821. 
Action of forcible entry and detainer not 

subject of, I 4218: 1730. 
Counterfeiting: 

Of marks or brands of shingles or lum
ber deemed forgery, \ 3032: 1060. 

Of records, instruments, etc., deemed 
forgery, U 4853-4855: 1922. 

Of bank notes or public securities, §1 
4856-4859: 1924. 

Making tools for, punished, \ 4860: 1925. 
Of coin, or having same in possession, § 

4862: 1925. 
Of bank notes or instruments in writing, 

U 4863-4866, 4870: 1926. 
Of coin of foreign country, <j 4868: 1926. 
Of seals, i 4869: 1926. 
Existence of corporation, how proved in 

prosecutions for, \ 4870: 1927. 
Of brands or stamps authorized by law, 

\ 4871: 1927. 
Of mark, stamp or brand of another, \ 

5047: 1964. 
Of label or trade-mark of labor union, 

H 5049-5051: 1965. 
Counts: 

Common, abolished, § 3557: 1331. 
Each cause of action to be stated as one, 

\ 3559, \ 5:1332. 
Of petition, to be numbered, I 3616: 1384. 

County: 
Boundaries of, how changed, Const., art. 

3, \ 30: 88. 
Not to be divided in formation of con

gressional, senatorial or representative 
districts, Const., art. 3, § 37: 91. 

Extent of territory to be embraced in, 
Const., art. 11, \ 2: 105. 

Power of, toco ntract debt, limited,"Const., 
art. 11, I 3:105. 

Are bodies corporate; powers, \ 394: 216. 
Concurrent jurisdiction of,over boundary 

streams, \ 395: 216. 
Bonds of, issue, negotiation, payment, 

etc., I 403, et seq.: 218. 
Powers of boards of supervisors as to 

property and business of, see BOARD 
OF SUPERVISORS, \ 422, et seq.: 223. 

Money of, not to be appropriated to sec
tarian uses, \ 593: 267. 

Not to take stock in corporations or be
come indebted therefor, g 594: 267. 

Not estopped by former recovery in 
action on illegal bonds, \ 595: 267. 

Officers of, not to purchase warrants at 
discount, I 596: 267. 

Not liable for defective bridges in cities 
of first class, \ 758: 322. 

Property of,exemptfrom taxation,^ 1304, 
If 1 :453. 

Lands of in other county subject to tax
ation, I 1308: 458. 

Sale for taxes of lands of, effect, § 1435: 
514. 

Liable to state for state taxes, ? 1453: 
548. 

Liable to state for default of county 
treasurer, \ 1454: 548. 

May aid in constructing United States 
levees, \ 1975: 681. 

May recover from relatives the cost of 
supporting their poor, \ 2222: 780. 
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County—cont inued : 
Of se t t lement , l iable for support of poor 

person; contest as to, U 2228, 2229: 782. 
Liable for expense of insane in hospital , 

\ 2281: 794. 
To pay costs of act ion to enjoin l iquor 

nuisance, when, \ 2412: 841. 
Liable for suppor t of ch i ld ren in Orphans ' 

Home. ? 2692: 920. 
How far l iable for expenses of inmates in 

Ins t i tu t ion for Feeble-minded Chil
dren, g 2697: 921. 

Liabi l i ty of, for support of t h e i r inmates 
in t h e College for t h e Blind, \ 2710: 
925. 

Liabi l i ty of, for suppor t of t h e i r inmates 
in t h e School for t he Deaf, \ 2726: 927. 

L iab le for losses to school fund and 
school fund interest , \ 2848: 968. 

P u r c h a s e of land by, a t execut ion sale, 
and control of same, gg 2894-2899: 979. 

May accept, in t rus t , gift, devise or be
quest, g g 2903, 2904: 981. 

Kecords of, may be t ranscr ibed , g 2961: 
1021. 

May be suppl ied wi th s tandards of 
weights and measures , g 3022: 1059. 

Officers of, see C O U N T Y O F F I C E R S . 
I n which action should be brought , g 

3491, et seq.: 1291. 
B e i n g par ty to action, g round for change 

of venue, g 3505: 1299. 
To what, act ion to be sent on change of 

venue, g 3507: 1303. 
Liabi l i ty of, for expenses of t r ia l s on 

change of venue, g g 3512, 3513: 1304. 
Or ig ina l notice upon, how served, g 3528: 

1314. 
No action against , on unl iqu ida ted claim, 

wi thout demand, g 3528: 1314. 
Food and lodging for ju rors to be pro

vided a t expense of, g 3721: 1447. 
May not be garn i shed , g 3936: 1568. 
Issue of execut ion into o the r t h a n t h a t 

where judgment recorded, g $ 3955, 3958, 
3959: 1578. 

Levy of t ax by, to pay judgment , g 3973: 
1585. 

Pub l i c bu i ld ings of, exempt from execu
tion, g 4007: 1595. 

May recover costs of prosecution for of
fenses commit ted in ano ther county, 
g 5354: 2042. 

Jur i sd ic t ion of, as to public offenses, 
g g 5157, 5160: 1984. 

C o u n t y A g r i c u l t u r a l Societ ies : 
See A G R I C U L T U R A L S O C I E T I E S , g 1658 

et seq.: 605. 
C o u n t y A t t o r n e y : 

Election and t e r m of, Const., a r t . 5, § 13: 
98, and § 1072: 403. 

Bond of, I 1185: 432. 
Duties of in genera l , gg 301, 302: 185. 
To give opinions, to whom and on what 

subjects, g 302: 186. 
May have deput ies and assistants, com

pensation, g 303: 186. 
Subst i tu te for, in ce r ta in cases, condi

tions, compensation, g 304: 187. 
P roh ib i t ions upon, g 305: 187. 
To receipt for money paid him, g 306: 

187. 
Duties of, as to g rand jury, \ 307: 187. 
Compensation of, g 308: 187. 

C o u n t y At to rney—cont inued : 
May file pe t i t ion for removal of county 

officer, g 1252: 443. 
To b r i n g act ions for penal t ies aga ins t 

life insurance companies , gl802; 642. 
To assist a t to rney-genera l in actions to 

enforce o rders of ra i l road commission
ers , g 2137: 760. 

Dut ies of in re la t ion to offenses aga ins t 
l iquor laws, gg 2389, 2398, 2406, 2428: 
828. 

Dut ies of as to mulc t tax , g 2446: 860. 
To b r i n g action to collect money due 

school fund, g 2846: 968. 
Duty of as to escheated lands of nonresi

den t al iens, gg 2891, 2892: 979. 
To bid in proper ty for county a t execu

t ion sale, g 2895: 979. 
To collect, by a t t a ch men t if necessa r \ , 

debts due t h e s tate , gg 3918, 3919: 155*7. 
May commence proceedings in quo war

ranto, g 4315: 1762. 
May b r i n g proceedings by mandamus, g 

4345: 1768. 
Shal l be informed of p roceedings in 

habeas corpus, g 4427: 1794. 
To enforce provisions as to pools and 

t rus t s , g 5067: 1969. 
W h a t witnesses to be examined by, in 

c r imina l cases, g 5373: 2050. 
May a t t end before g r a n d ju ry , gg 5264, 

5265: 2006. 
May b r i n g act ion on forfeited bai l bond, 

gg 5517, 5518: 2113. 
Dismissal of prosecutions by, §5539: 2118. 
May prosecute proceedings aga ins t puta

t ive fa ther of i l l eg i t imate chi ld, g 5633: 
2135. 

To be an inspector of jai ls , g 5645: 2137. 
C o u n t y A u d i t o r : 

Elect ion and t e r m of, g 1072: 403. 
Bond of, g 1185: 432. 
Dut ies in d i s t r ibu t ion and sale of Code, 

gg 17-19: 4. 
Must de l iver codes to successor, g 20: 4. 
Dut ies of, as to d i s t r ibu t ion and sale of 

laws, gg 4 3 ^ 6 : 119. 
En t i t l ed to forms from s ta te audi tor , g 

89 U 7: 133. 
Dut ies of, as to census, gg 171-174: 149. 
Dut ies of, as to jury lists, gg 336, 337: 202. 
To assist c le rk in p r e p a r i n g ju ry bal

lots, g 338: 203. 
To assist c le rk and r e c o r d e r in d rawing 

jurors , g 342: 204: 
May admin is te r oaths , g 393: 214. 
May t ake acknowledgments , g 2942Î1015. 
To give notice of special mee t ings of 

board of supervisors , g 420: 222. 
Dut ies of, as to soldiers ' relief fund, g 432: 

233. 
To furnish proceedings of board of super

visors to official newspapers , g 441: 235. 
En t i t l ed to office supplies, g 468: 241. 
Dut ies in genera l , defined, g 470: 242. 
Issuing war ran t s by, g 471: 242. 
Duty of, as to school fund, g 472: 243, and 

g 4295: 1754. 
To satisfy school fund mor tgage , g 4295: 

1754. 
Has custody of court-house, g 473: 243. 
To collect money due county, g 473: 243. 
To r epo r t list of county officers to secre

t a ry of s ta te , g 474: 243. 
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County Auditor—continued: 
To report criminal statistics to clerk, § 

475: 243. 
Clerk and recorder may be, \ 476: 243. 
County treasurer may not be, \ 477: 243. 
Fees to be collected by, ¡j 478: 243. 
To keep record and make report of fees, 

I 480: 244. 
Compensation of, ? 479: 243. 
Deputy of, and other assistants: appoint

ment; qualification; compensation, \ 
481: 244. 

To issue new warrant for unpaid balance 
of a former one, § 485: 246. 

May certify copies of surveyor's record, 
I 538: 258. 

To furnish information to governor or 
general assembly, g 544: 259. 

Not to act as attorney before board of 
supervisors, \ 545: 259. 

May designate newspaper for publi
cation of his official notices, \ 549: 260. 

To issue warrant for election in new 
township, § 558: 261. 

To be notified by township clerk of elec
tion of township officers, \ 577: 264. 

Not to discount county warrants, \ 596: 
267. 

To enter city and town assessments and 
taxes on county tax list, \ 902: 365. 

May require plats to be made and filed, 
or make them himself, U 922-924: 375. 

To enter taxes of special charter cities 
on county tax list, \ 1010: 392. 

Duties of, as to nomination papers, \\ 
1101-1105: 411. 

Duties of, as to ballots for elections, H 
1108-1110: 413, and U 1141, 1143: 422. 

Duties of, as to cards of instructions to 
voters, I 1111: 415. 

To furnish poll-books for election pre
cincts, \ 1132: 420. 

Poll-books to be returned to, \ 1145: 423. 
To send messengers for election returns, 

§ 1148: 424. 
To forward abstract of votes, H 1153, 

1157, 1171: 426. 
May approve bonds of county officers, 

when, U 1189, 1195: 433. 
Bonds of township and county officers to 

be filed with and recorded by, \ 1191: 
434. 

To keep record of official bonds, g 1196: 
435. 

To be clerk of court for trial of contested 
elections, g 1202: 437. 

Duties of, upon removal or suspension of 
officer, Ü 1254, 1257: 443. 

Resignation of county and township 
officers to be made to, \ 1268, \ 4: 446. 

To notify governor of vacancy in general 
assembly, \ 1269: 446. 

To notify township officers of the removal 
of a justice of the peace, \ 1287: 449. 

To fill vacancies in township offices 
where there are no trustees, \ 1272: 
447. 

To furnish assessors names of stock
holders in foreign building and loan 
associations, g 1326: 468. 

To issue licenses for peddlers and public 
shows, U 1348,1349: 475. 

To enter taxable value of new buildings 
on tax list as part of real estate, 11350: 
475. 

County Auditor—continued: 
To call meeting of assessors for consul

tation, \ 1359: 479. 
To furnish assessors with books and 

blanks, U 1360, 1363, 1364: 480. 
To distribute revenue laws to assessors, 

etc., I 1369:485. 
To transmit to state auditor abstract of 

property, U 1377, 1388: 490. 
To correct tax books as directed by state 

board of review, \ 1382: 491. 
To make tax list, correct errors and de

liver to treasurer, U 1383-1387: 491. 
To certify to state auditor valuation of 

property and amount of tax, \ 1388:493. 
Duty of, as to collecting tax against per

sonal property of nonresidents, \ 1404: 
500. 

To keep tax account with treasurer, ? 
1416: 503. 

To attend tax sales and keep record 
thereof, \ 1427: 511. 

Misconduct of, relating to tax sales, pun- -
ished, M 1429, 1430: 512. 

Duties of, as to redemptions from tax 
sales, U 1436-1438: 515. 

Records of, as evidence of tax sales, § 
1451: 547. 

To lay statement of treasurer's account 
before board of supervisors, ? 1460: 
549. 

Duty of, when receiving warrant to 
county from state auditor, I 1466: 550. 

Penalty for official delinquency of, ij 
1463: 550. 

Duties of, as to the establishing, vacating 
and altering of roads, \\ 1484-1504:556. 

To make and file transcript in case of 
appeal from order establishing road, g 
1515: 566. 

Duties of, as to the resurvey of roads, l'i 
1519, 1520: 568. 

To make,, and correct road plat book, g 
1521: 568. 

To furnish township clerks with printed 
blanks, \ 1540: 572. 

To enter delinquent road taxes on tax 
lists, 11542: 573. 

To enter delinquent road poll tax on tax 
lists, g 1555: 576. 

To distribute bulletins of information 
concerning Russian thistles, g 1565: 
580. 

DUTIES OF, IN RELATION TO LEVEES. 
DEAINS, ETC.: 

Upon petition of abutting land own
ers, g g 1940-1947: 672. 

Through two or more counties, g 1949: 
676. 

Upon petition of voters, g 1952: 676. 
In connection with United States 

levees, g 1978: 682. 
Compensation of, for services relat

ing to, g 1945: 674. 
To certify to adjutant-general list of 

persons subject to militia service, g 
2167: 770. 

Must collect costs of supporting insane 
persons from their estates or relatives, 
g 2297: 797. 

To issue warrant to sheriff for estimated 
expenses of conveying insane person 
to hospital, g 2309: 800. 

Duties of, as to estrays, \\ 2323-2325, 
2331: 805. 
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County Auditor—continued: 
Duty of, as to bounty on wolf, lynx or 

wild-cat, I 2348: 809. 
Duty of, as to lost goods, or property 

found adrift, \\ 2371-2373: 815. 
To furnish mulct tax blanks to assessors, 

\ 2434: 857. 
To certify list of liquor dealers to county 

treasurer for mulct tax purposes, \ 
2437: 858. 

To certify papers in appeal from super
visors as to statement of consent under 
mulct law, I 2450:863. 

To keep for inspection papers pertain
ing to mulct tax, \ 2453: 864. 

To furnish assessors with blanks for 
listing soldiers' orphans, \ 2686: 919. 

To collect expenses of pupils in Institu
tion for Feeble-minded Children, I 
2697: 921. 

To collect expenses of pupils in College 
for Blind, I 2716: 925. 

To collect expenses of pupils in School 
for the Deaf, \ 2726: 927. 

To apportion school taxes and issue war
rants therefor, \ 2808: 957. 

To report to state auditor election of 
county superintendent and interest on 
school fund, \ 2809: 958. 

To be member of county board of educa
tion, I 2831: 964. 

Duty of, as to school funds and sale of 
school lands, \\ 2840-2857: 966. 

Duties of, as to transfer, index and plat 
books, U 2927-2933: 1010. 

Service of notice upon, in action against 
county, ? 3528: 1314. 

To hold money recovered for waste or 
trespass On property sold for taxes, 
? 4312: 1761. 

To enter satisfaction of school fund mort
gage, I 4295: 1754. 

Docket of justice deposited with, \ 4585: 
1826. 

To determine succession of justice, \ 4587 : 
1826. 

County Board of Education: 
Constitution and duties of, \\ 2831-2835: 

964. 
County Bonds: 

When may be issued: form; interest, 
I 403: 218. 

Negotiation of ; duties of treasurer, §404: 
219. 

Unconstitutional issue forbidden, \ 405: 
220. 

How to be paid; annual levy, \ 406: 220. 
Redemption of; notice; interest stopped, 

I 407: 220. 
Collection of enforced by state when 

county fails, ? 408: 220. 
For erection of public buildings, tax to 

pay interest on, | 409: 221. 
County Building's: 

To be erected, repaired and insured by 
board of supervisors, \ 422, Xi 5, 0: 
223. 

Purchase and control of sites for, \ 422, 
II 9: 224. 

Question of erection of, to be submitted 
to vote, when, \ 423: 231. 

Exempt from taxation, § 1304, \ 1: 453. 
Exempt from execution, g 4007:1595. 

County High Schools: 
Establishment and government of, \\ 

2728, 2732: 928. 
Admissions to, \ 2733: 929. 
Tax for, \ 2730: 928. 

County Insane Fund: 
Defined, levy of tax for, \ 2308: 800. 

County Officers: 
Election of, l\ 1072, 1073: 403. 
Bonds of, U 1183, 1185: 430. 
Must deliver codes to successors, ¡j 20: 4. 
Entitled to copies of session laws, \ 43: 

119. 
To be furnished rooms and supplies by 

supervisors, \ 468: 241. 
To furnish information to governor and 

general assembly, \ 544: 259. 
Not to act as attorney or agent before 

board of supervisors, \ 545: 259. 
Sheriff, deputy, coroner, constable, not 

to act as counsel, \ 546: 259. 
Not to purchase property sold by 

them officially, \ 547: 260. 
Accounts of, to be examined upon failure 

to report fees, § 548: 260. 
May designate papers for publication of 

notices, I 549: 260. 
Failure to perform duty by, misde-

meannor, \ 550: 260. 
Not to appropriate money to sectarian 

purposes, \ 593: 267. 
Not to purchase or receive warrants at 

discount, ? 596: 267. 
Illegal use of county credit or money, 

misdemeanor, \ 598: 268. 
County Orphans' Fund: 

How raised and expended, <¡ 2687: 919. 
County Recorder: 

Election and term Of, § 1072: 403. 
Bond of, \ 1185: 432. 
To cancel vacated plats, \ 919: 374. 
May also be auditor, g 476: 243. 
General provisions concerning, \\ 493-

498: 248. 
Who eligible as; sex no bar, ? 493: 248. 
May also be treasurer, \ 493: 248. 
Vacancy in office of, how filled, \ 497: 249. 
Office and duties of, ? 494: 248. 
Fees to be collected by, \ 498: 249. 
Fees to be paid to county, \ 495: 248. 
Compensation of, \ 495: 248. 
Deputies and other assistants of, appoint

ment, qualification, compensation, \ 
496: 248. 

To be furnished office and supplies, § 468: 
241. 

To assist in drawing jurors, \ 342: 204. 
To record articles of incorporation, \ 

1610: 589, and \ 1642: 602. 
To record physician's certificate; fee, g 

2577: 894. 
Instruments of sale, lease or mortgage 

of personal property to be filed with 
and indexed and recorded by, 11 2905-
2910: 982. 

Instruments affecting real estate to be 
filed with, I 2925: 1000. 

How recorded and indexed, \\ 2935-
2938: 1011. 

Not to file deed for record until entered 
in transfer book, ? 2934: 1011. 

To record title to lands held under grants, 
i 2939: 1014. 
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County Recorder—continued: 
To record separately instruments as to 

lots in cities, towns or villages, 2 2941: 
1015. 

To keep book of original entries, 2 4637: 
1858. 

To witness satisfaction of mortgage, 2 
4295: 1754. 

To record agreement as to boundaries, 2 • 
4239: 1797. 

To record label of trade union, \\ 5049-
5051: 1965. 

To record labels of bottles, 2 5052: 1965. 
County Records: 

Transcripts of, may be made, indexed 
and certified; effect, U 2961-2963:1021. 

County Sealer of Weights and Measures: 
Appointment and duties of, 2 3022-5:1059. 

County Seats: 
Relocation of, how effected. Const., art. 

3, 2 30: 88, and U 396-401: 216. 
Terms of court where there are two, $ 

228:162. 
Transcripts of liens to be certified to, 

when court held elsewhere, 2 230: 162. 
County Superintendent: 

Office and supplies for, 2 468: 241. 
Election and term of, § 1072: 403. 
Bond of, 2 1185: 432. 
To distribute school laws, 2 2624: 906. 
To report registration of state certificates 

and diplomas, ? 2632: 908. 
To report list of blind, 2 2739: 931. 
To report list of feeble-minded children, 

2 2695: 920. 
To report list of deaf and dumb children, 

1 2T2A: 927. 
Qualifications for office of; no distinction 

of sex, 2 2734: 929. 
May appoint deputy, ? 2734: 929. 
To co-operate with state superintendent, 

2 2735: 930. 
Examination of teachers by, ?§ 2735-2737: 

930. 
May revoke certificates, 2 2737: 930. 
Duties of, as to normal institutes, 2 2738: 

931 
Reports required of, 2 2739: 931. 
Must see that school laws are observed, 

2 2740: 931. 
Forfeiture for negligence of, 2 2741. 931. 
Compensation of, 2 2742: 931. 
May authorize shortening of school year, 

2 2773: 941. 
Must approve course of study in high or 

common schools, \ 2776: 942. 
May direct industrial expositions, 2 2786: 

948. 
To appoint appraisers to assess damages 

for taking property for school-house 
site, 2 2815: 960. 

Appeals to, from board of directors, 22 
2818, 2819: 961. 

Appeals from, to state superintendent, 2 
2820: 962. 

Cannot render judgment for money, 2 
2820: 962. 

May compel witnesses to attend and tes
tify, 2 2821: 962. 

To be chairman of county board of edu
cation, ? 2833: 964. 

County Supervisors: 
See BOARD O F SUPERVISORS. 

County Surveyor: 
General provisions, 82 534-543: 258. 

County Surveyor—continued: 
To make and record surveys, rules to be 

followed, U 534-537: 258. 
Copies of surveys by, presumptive evi

dence, 2 538: 258. 
Supervisors to furnish record book, 2 

539: 259. 
Record, to show what, § 540: 259. 
Chainmen for, 2 541: 259. 
May subpoena and swear witnesses, fees, 

2 542: 259. 
Compensation of, 2 543: 259. 

For services relating to levees, 
ditches, etc., \ 1945: 674. 

County Treasurer: 
Election and term of, 2 1072: 403. 
Oath and bond of, U 1180, 1185: 429. 
Bond of deputy, § 1186: 432. 
Entitled to forms from state auditor, ? 

89,11 7: 133. 
Conditions of obtaining credit by, with 

state auditor, 2 96: 135. 
Duty of, as to funds deposited with clerk 

by administrators, guardians, trustees 
and referees, 2 372: 210. 

Duties of, as to county bonds, 22 404, 407: 
219. 

May not be auditor, § 477: 243. 
General provisions, 22 482-492: 244. 
Receipt and payment of moneys by, \ 

482: 244. 
Duty of, as to warrants presented but not 

paid, § 483: 246. 
To call in warrants for payment, 2 484: 

246. " 
To give certificate for portion of warrant 

unpaid, § 485: 246. 
To keep warrant book, what to show, 

2 486: 246. 
Duty of, upon canceling warrants, 2 488: 

247. 
To keep separate account of each fund, 

2 487: 246. 
To keep separate account for each offi

cial term, \ 489: 247. 
. Compensation of, g 490: 247. 

Deputy of, and other assistants, qualifi
cation, compensation, 2 491: 247. 

Fees of, to be reported and paid to county, 
? 492: 248. 

May be recorder, § 493: 248. 
Not to discount county warrants, 2 596: 

267. 
To indorse warrants received, 2 597: 268. 
Breach of duty punished, 2 598: 268. 
To collect special assessments and taxes 

for cities and towns, 2 902: 365. 
For cities under special charters, 

2 1010: 392. 
Resignation of, to whom made, 2 1268, \ 

4: 446. 
To enter delinquent taxes on tax list, 2 

1389: 493. 
To collect taxes upon authority of tax 

list, 2 1390: 494. 
To notify taxpayer of prior sale of land, 

2 1392: 494. 
To certify amount of taxes on real estate, 

when requested; fees; penalty, 22 1393-
1397: 49Í. 

To assess omitted real property, 2 1398, 
1399: 495. 

COLLECTION OF TAXES BY: 
What to receive in payment of taxes, 

U 1401, 1402: 496. 
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County Treasurer—continued: 
COLLECTION OF TAXES BY—continued: 

Upon personal property of nonresi
dents about to be removed, \ 1404: 
500. 

Upon personal property, by distress 
and sale, \\ 1406-1408: 501. 

Against persons removed to other 
counties, \\ 1409-1412: 502. 

Apportionment of consolidated tax, 
I 1415: 503. 

By sale of real estate, \\ 1418-1432: 
506. 

Misconduct at, punished, \\ 1429, 
1430: 512. 

To execute and deliver tax deed, \ 
1442: 530. 

Records of, as evidence of tax sales, 
I 1451: 547. 

County liable to state for default of, \ 
1454: 548. 

Must not discount auditor's warrants, 
penalty, \ 1456: 548. 

Must not loan or use public funds, pen
alty, \ 1457: 548. 

May deposit money in banks; conditions, 
I 1457: 548. 

Board of supervisors to settle with, semi-
annuallv, and report to auditor of state, 
11458: 549. 

To report to auditor and pay to treasurer 
of state, I 1459: 549. 

Settlement with, at end of term, \ 1461: 
549. 

To account for funds, \ 1462: 550. 
Penalty for official delinquency, \ 1463: 

550. 
To collect township road tax and pay to 

township clerk, \\ 1542, 1543: 573. 
Compensation of, for collecting road tax, 

\ 1538: 572. 
Duties of, as to taxes voted in aid of rail

ways, U 2087-2091: 743. 
Collection of mulct tax by, \\ 2438-2440: 

858. 
Duties of, as to mulct tax, \ 2446: 860. 
To enter name of omitted liquor dealer 

on mulct tax list, I 2448, \ 12: 861. 
Duty of, as to school taxes, \ 2810: 958. 
Duties of, as to school fund, §1 2850,2853: 

969. 
Duty of, as to proceeds of sale of un

claimed property by warehousemen or 
carriers, \ 3134: 1121. 

Clerk to pay jury fees to, \ 3872: 1536. 
County Warrants: 

See WARRANTS. 
Courts: 

Judges of, not to practice or give coun
sel, I 281: 175. 

Process of; how attested, \ 282: 175. 
Proceedings of to be public, \ 283: 175. 

v Judges of, when disqualified. <j 284: 176. 
{ Not to do business on Sunday, except, \ 

285:176. 
To be held at places provided by law, 

except, \ 286:176. 
y Of limited jurisdiction; presumptions as 

r to proceedings in, \ 4648: 1860. 
Federal, records of as evidence, \ 4644: 

1859. 
See SUPREME COURT; DISTRICT COURT: 

SUPERIOR COURT; POLICE COURT; 
JUSTICES ' COURTS, and MAYORS' 
COURTS. 

Court House: 
When wanting, room to be provided, \ 

226: 161, and \ 239: 165. 
Custody of, in auditor, I 473: 243. 

Court-Martial: 
Provisions concerning, \\ 2196-2198: 775. 

Covenants: 
In conveyances by husband and wife; ef

fect of, \ 2921: 997. 
Cows: 

Improperly kept or fed, selling milk 
from, punished, \\ 4989, 4990: 1952, 

Cream: 
Regulation as to sale of, \\ 4989, 4990: 

1952. 
And see DAIRY PRODUCTS, I 2515, et 

seq.: 879. 
Inch or gauge of, defined, \ 3013: 1057. 

Creamery: 
Testing of milk at, \\ 2515, 2523: 880. 

Credentials: 
Committee on, in General Assembly, 2 8: 

114. 
Credibility of Witness: 

Facts admissible to lessen, \ 4602: 1830. 
Character of, may be proved to affect, § 

4614: 1841. 
Credit: 

Executor may sell real estate on, \ 3326: 
1195. 

Credits: 
Meaning of term in revenue law, \ 1309: 

460. 
Taxation of, 11308: 458. 
How assessed, \ 1310: 460. 
Deducting debts from, for purposes of 

assessment, § 1311: 460. 
Creditors: 

Assignment of insolvent debtor for, \\ 
3070-3087: 1084. 

Administration granted to, § 3297: 1182. 
Will prejudicing rights of, how sus

tained, I 3320: 1192. 
Redemption from execution sale by, \ 

4046: 1615. 
Having liens, may be parties in partition, 

\ 4244: 1739. 
Crimes: 

What triable on information; what on 
indictment, Const., art. 1, \ 11:68. 

Committed on lands owned by United 
States, jurisdiction of, \ 4: 114. 

Offenses against the sovereignty of the 
state, U 4724-4726: 1879. 

Offenses against the lives and persons of 
individuals, U 4727-4775:1879. 

Offenses against property, \\ 4776-4799: 
1898. 

Malicious mischief and trespass, \\ 4800-
4830: 1904. 

Larceny and receiving stolen goods, \\ 
4831-4852: 1910. 

Forgery and counterfeiting, \\ 4853-
4871: 1922. 

Offenses against public justice, \\ 4872-
4913: 1927. 

Offenses against the right of suffrage, \\ 
4914-4931: 1935. 

Offenses against chastity, morality and 
decency, ?§ 4932-4975:1938. 

Offenses against public health, \\ 4976-
4999:1950. 

Offenses against public policy, ?? 5000-
5028: 1954. 



2224 INDEX. 

Crimes—continued: 
Offenses against public peace, g g 5029-

5040:1959. 
Cheating by false pretenses, gross frauds 

and conspiracy, gg 5041-5077: 1962. 
Nuisances and abatement thereof, g g 

5078-5085: 1971. 
Libel, gg 5086-5091:1974. 

Criminal: 
Governor may offer reward for arrest of, 

g 62: 129. 
Criminal Cases: 

Trial notice not required in, g 3658: 1408. 
Criminal Liability: 

Sufficient to excuse witness from testify
ing, g 4612: 1840. 

Criminal Procedure: 
Rights guarantied the accused, Const., 

art. 1, g 10: 67. 
Prosecutions, when upon information, 

when upon indictment, Const., art. 1, 
g 11: 68. 

Acquittal bars a second trial, Const., 
art. 1, g 12: 70. 

Right of accused to bail, Const., art. 1, 
g 12: 70. 

Excessive bail and fines and cruel punish
ments forbidden, Const., art. 1, g 17:71. 

Public offenses defined, gg 5092-5096:1976. 
Magistrates, peace officers and com

plaints, gg 5097-5101: 19J6. 
Resistance to commission of offense, g g 

5102-5104: 1977. 
Security to keep the peace, g g 5105-5118: 

1977. 
Vagrants, g g 5119-5142: 1980. 
Resistance to process and suppression of 

riots, g g 5143-5152: 1982. 
Local jurisdiction of offenses, g g 5153-

5162: 1983. 
Time of commencing criminal actions, 

g g 5163-5168: 1985. 
Fugitives from justice, gg 5169-5181: 1986. 
Warrant of arrest on preliminary infor

mation, gg 5182-5192: 1989. 
Arrest, by whom made, gg 5193-5215:1991. 
Preliminary examination, gg 5216-5239: 

1995. 
Impaneling grand jury, g g 5240-5252: 

1999. 
Duties of grand jury, gg 5253-5273: 2004. 
Finding and presentment of indictment, 

gg 5274-5278: 2007. 
Form and requisites of indictment, gg 

5279-5302: 2011. 
Process upon indictment, g g 5303-5309: 

2026. 
Arraignment of defendant, g g 5310-5318: 

2027. 
Setting aside indictment, g g 5319-5326: 

2030. 
Pleading by defendant, gg 5327-5341:203' 
Change of venue, g g 5342-5355: 2039. 
Trial jury, g g 5356, 5357: 2043. 
Challenging the jury, g g 5358-5369: 2043. 
Trial to a jury, gg 5370-5396: 2047. 
Conduct of the jury after submission, 

gg 5397-5401: 2066. 
Verdict, gg 5402-5414: 2067. 
Exceptions, gg 5415-5421: 2072. 
New trial, g g 5422-5425: 2074. 
Arrest of judgment, gg 5426-5429: 2078. 
Judgment, g g 5430-5442: 2079. 
Execution, gg 5443-5447: 2083. 

Criminal Procedure—continued: 
Appeals, gg 5448-5468: 2084. 
Impeachment, gg 5469-5482: 2092. 
Evidence, g g 5483-5499: 2094. 
Bail, gg 5500-5512: 2108. 
Lien and release of bail, g g 5513, 5514: 

2111. 
Forfeiture of bail, gg 5515-5519: 2112. 
Recommitment of defendant after bail, 

gg 5520-5523: 2114. 
Deposit of money instead of bail, gg 5524— 

5527: 2115. 
Surrender of defendant by bail, g g 5528-

5530: 2116. 
Lien of judgments and stay of executions, 

gg 5531, 5532: 2117. 
Liberation of poor convicts, g g 5533, 

5534:2117. 
Dismissal of actions, gg 5535-5539: 2118. 
Insanity of defendant, gg 5540-5544:2119. 
Search-warrants and proceedings there

on, gg 5545-5568: 2120. 
Property stolen or embezzled, gg 5569-

5574: 2123. 
Proceedings and trials before justices of 

the peace, g g 5575-5621: 2123. 
Compromising offenses by leave of court, 

gg 5622-5625: 2131. 
Pardons and remission of fines and for

feitures, gg 5626-5628: 2132. 
Illegitimate children, gg 5629-5636: 2133. 

Criminal Prosecutions: 
Rights of the accused, Const., art. 1, g 

^ 10:67. 
Fees in, how paid, g 4599: 1828; g 4661: 

1863, and g 5492: 2106. 
Fees for defending in, g 5314: 2029. 

Criminal Statistics: 
Auditor to report to clerk, g 475: 243. 
Clerk to report to secretary of state, g 

293:182. 
Secretary of state to report to governor, 

g 69:130. 
Criminating Question: 

Witness not required to answer, g 4612: 
1840. 

Permissible in prosecutions for gaming, 
lotteries, betting, etc., g 4612: 1840. 

Crimination: 
Not required in pleading, g 3587:1368. 

Crops: 
Landlord's lien upon for rent, g 2992: 

1048. 
Jury to find value of, in real action, g 

4202:1726. 
Taking and carrying away of. punished, 

g 4829:1910. 
Croppers: 

Leases of to expire when, g 2991:1047. 
Cross-examination: 

Of witnesses by party in default, g 3792: 
1509. 

Of person making affidavit to sustain or 
resist motion, g 3833: 1526, and g 4678: 
1867. 

Where deposition taken on commission, 
g 4693: 1870. ' 

Cro ss-interrogatories : 
For taking deposition, g 4692: 1870. 
In proceedings to perpetuate testimony, 

g 4720: 1877. 
For depositions on preliminary examina

tion, g 5223: 1996. 
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Cross-petition : 
May be filed by defendant in action for 

divorce, \ 3176: 1141. 
By defendant, when allowed, notice, de

fense, \ 3574: 1362. 
Not to delay trial of original action, 

when, I 3574: 1363. 
Crossing's: 

See RAILWAY CROSSINGS. 
Cruelty to Animals: 

See ANIMALS. 
Curator of Historical Collections: 

Appointment of, \ 2858: 972. 
Term of office and duties of, \\ 2875-

2877; 974. 
Compensation and expenses of, \ 2880: 

975. 
Report of, \ 122: 138. 

Curbing: 
See STREETS. 

Currants: 
Weight of, per bushel, | 3016: 1058. 

Currency of Banking Associations: 
How to be secured, Const., art. 8, § 8: 101. 

Custodian: 
Of insane person, service of notice upon, 

\ 3526: 1314. 
Custodian of Public Buildings: 

Statutory provisions concerning, \\ 145-
154: 144. 

Appointment and bond of, \ 145: 144. 

Custodian of Public Buildings—continued: 
Term of office, removal, vacancies, g 146: 

145. 
General duties of, \ 147: 145. 
Powers and duties of as to employes, 

U 148-149: 145. 
Records to be kept by, ? 150: 145. 
To make report to governor, contents of, 

\ 151: 145. 
To have no interest in contracts, <j 153: 

146. 
Salary of, ? 154: 146. 

Custodian of Will : 
Duties of clerk as, ? 3277: 1175. 
Punishment of, for failure to produce, 

? 3282: 1176. 
Custody: 

Of insane person, pending investigation, 
\ 2266: 791. 

Pending trial, § 2268: 791. 
Outside hospital, \\ 2271-2274: 792. 

Of children, to whom awarded in decree 
of divorce, ? 3180: 1143. 

Parents equally entitled to, \ 3192: 
1149. 

Of lunatics, drunkards or spendthrifts 
priority of r ight to, \ 3228: 1163. 

Cyclone Assessment Insurance Associa
tions: 

Provisions as to, U 1759-1767: 630. 

D 
Dairy Commissioner: 

Appointment, term of office, removal, 
bond, powers, general duties and re
port of, § 2515: 879. 

Duties as to butter and cheese seized 
under search warrant, § 2521: 881. 

As to inspecting and testing goods of 
milk dealers in cities, and issuing per
mits to sell, R 2524-2526: 882. 

As to enforcement by, of regulations as 
to sale of milk, \ 4991: 1953. 

Compensation and expenses of, \ 2528: 
883. 

See, also, DAIRY PRODUCTS. 
Dairy Products: 

BUTTER AND CHEESE: 
Imitations of and substitutes for, 

provisions as to making, selling, 
using and transporting, \\ 2516-
2520: 880. 

Seizure of imitations upon search 
warrant, \ 2521: 881. 

Hygienic cleanliness required of 
packers and manufacturers; also, 
reports, § 2522: 882. 

M I L K AND CREAM: 
Testing of, at creameries and cneese 

factories, \ 2523: 882. 
City dealers in, defined; must have 

permits, \ 2525: 882. 
Goods of, may be sampled and 

inspected; resistance pun
ished, U 2524-2526: 882. 

Penalties for offenses as to, \ 2527: 882. 
See, also, DAIRY COMMISSIONER. 

Damages: 
For the numerous instances in which 

damages are allowed, see under appro
priate titles. 
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Damages—continued : 
How ASSESSED: 

In case of change of grade of street, 
§ 785: 332. 

In case of taking private property: 
In general, Const., art. 1, \ 

18: 72. 
For roads, \ 1499: 561. 
For mill dams and races, \ 1922: 

669. 
For public drains, ditches and 

water courses, \ 1941: 673. 
For private drains, \ 1956: 678. 
For railways, and when no par

ticular mode prescribed, \ 
1999, et seq.: 689. 

In case of stock killed by veterinary 
surgeon, \ 2534: 883. 

In case of stock distrained, \ 2317, 
et seq.: 804. 

For nonacceptance or nonpayment of 
bills of exchange, measure of, \ 3055: 
1077. 

For injuries producing death, who enti
tled to, \ 3313: 1190. 

Mitigation of, in actions for injuries, '$ 
3593: 1369. 

Allegation of amount of, deemed contro
verted, I 3622: 1386. 

Malice to affect, must be averred, g 3637: 
139a 

Excessive, as ground for new trial, \ 
3755, \ 4: 1479. 

In judgment for money, not to be distin
guished from debt, | 3782: 1501. 

How computed in case of default, \ 3791: 
1508. 

Measure of, in action upon judgment on 
attachment bond, \ 3887: 1542. 
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Damages—con t inued : 
To rea l proper ty sold unde r execut ion, 

may be recovered by purchaser , g 4065: 
1622. 

May be allowed upon affirmance of judg
men t in proceedings to vaca te in cour t 
w h e r e r endered , g 4099:1635. 

A w a r d e d in case of appeal t aken for 
delay, g 4141:1703. 

Exempla ry , in action to recover rea l 
p roper ty , g 4200:1726. 

May b e recovered in act ion for nuisance, 
g 4302: 1756. 

Treb le , aga ins t t e n a n t or gua rd i an com
mi t t i ng waste, g 4303: 1760. 

Aga ins t wilful t respasser , g 4306: 
1760. 

D a m s : 
To be provided wi th fish-ways. g 2548: 

886. 
Malicious injury to, punished, g 4806: 

1905. 
See, also, M I L L , D A M S , g 1921: 669, and 

F I S H D A M S , g 2549: 88«. 

D a n c i n g : 
Not to be al lowed in or about mulct 

saloon, g 2448, '| 6: 861. 
D e a d Bod ie s : 

How to be disposed of by coroner , g 527: 
257. 

B u r i a l of, regula t ion of in ci t ies and 
towns, g 697: 297. 

Delivery of, for medical study, g 4946: 
1943. 

Deaf: 
School for, see S C H O O L F O K T H E D E A F , 

g g 2723-2727: 926. 
County supe r in t enden t to r e p o r t l ist of, 

g 2739: 931. 
D e a t h : 

Damages on account of, who ent i t led to, 
g 3313: 1190. 

Causes of act ion not abated by, g 3443: 
1240. 

P ro longs per iod of l imi ta t ion of actions, 
when, g 3454:1270. 

Of chi ld, who may sue for damages for, 
g 3471:1286. 

Of ga rn i shee , rev iva l of proceedings 
agains t r epresen ta t ives , g 3938:1569. 

Of pa r ty before j u d g m e n t as ground for 
new t r i a l af ter te rm, g 4091:1628. 

Of plaintiff or defendant in execut ion, 
effect of, gg 4067-4071: 1623. 

Not to aba te proceedings on appeal . 
g 4150: 1705. 

Sentence of, how executed, gg 4732-4746: 
1884. 

Caused by dynami t ing , punishment for, 
g 4796: 1904. 

D e a t h s : 
Repor t and r eg i s t ry of, gg 2565-2567: 889. 

D e b t : 
Impr i sonment for forbidden, except, 

Const., a r t . 1, g 19; 75. 
D e b t o r : 

Insolvent, examina t ion of, for discovery 
of assets, g 3081: 1095. 

To defendant in execut ion may pay of
ficer, g 3972: 1585. 

D e b t s : 
May be deducted from cred i t s in l is t ing 

proper ty for taxat ion , g 1311: 460. 

Debts—cont inued : 
Liabi l i ty of homestead for, gg 2975,2976: 

1032. 
Of husband o r wife, t h e o the r not l iable 

for, g 3163: 1132. 
Of es ta tes of decedents , outof wha t funds 

paid, I 3321: 1192. 
Of decedent , o rde r of payment of, g 3348: 

1203. 
No t due, a t t a c h m e n t for, when, gg 3883, 

3884: 1541. 
Ga rn i shmen t of, execut ion sus

pended, g 3949: 1577. 
A t t ached by garn i shment , g 3897: 155-1. 
How levied upon u n d e r execution, 7394: g 

1586. 
Deceased O w n e r s : 

Assessment of lands of, to es ta te or he i r s , 
g 1353: 478. 

Deceased P e r s o n : 
E n t r i e s by, admiss ible in evidence, g 

4622: 1845. 
D e c e d e n t : 

Pe r iod of l imi ta t ion extended as to cause 
of act ion in favor of, g 3454: 1270. 

Execu t ion aga ins t r ea l estate of, how 
procured, gg 4036-4039: 1610. 

See, also, E S T A T E S O P D E C E D E N T S . 
Decis ion : 

In t r i a l s of fact by court ; form and effect 
of, g 3654: 1406. 

Of supreme cour t on appeals, g 4139: 1677. 
Of supreme court , to be certified t o cou r t 

below, g 4144: 1703. 
D e c l a r a t i o n : 

Of Independence , p . 6. 
D e c o r a t i o n D a y : 

Deemed hol iday as to negot iable ins t ru
ments , g 3055: 1076. 

Appea rance to actions not requi red upon, 
g 3545: 1322. 

Decrees : 
See J U D G M E N T S , g 3769, et seq.: 1496. 

D e d i c a t i o n : 
Of ground to publ ic use in cit ies and 

towns; not effectual unt i l accepted, g 
751: 310. 

Of s t ree ts , a l leys , etc . , in plats, g 917: 370. 
D e e d : 

Mean ing of t e r m in s ta tu tes , g 48, "J 20: 
124. 

Conveying r ea l e s ta te , see C O N V E Y A N C E 
O F R E A L E S T A T E , g 2925, et n&¡.: 1000. 

Of land sold for taxes , see T A X D E E D , 
g 1442, H seq.: 530. 

Bv guard ian , mus t be approved by court , 
g 3211: 1159. 

By executor or adminis t ra tor , must be 
approved by court , g 3330: 1196. 

By guard ian or executor , to bo recorded 
in c le rk ' s office, g 3413: 1230. 

Of commissioner appointed by cour t , g g 
3806-3812: 1516. 

Unrecorded , not ice of in rea l action o r 
par t i t ion , g 4188: 1724, and g 4242: 1738. 

Of referees in par t i t ion proceedings, g g 
4266, 4267: 1742. 

Under execut ion, where sale absolute , 
g 4044: 1612. 

W h e r e sale subject to redempt ion , 
g 4062: 1620. 

W h e n to be recorded, g 4063: 1622. 
P re sumpt ive evidence of, what , g 

40Ó4: 1622. 
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Deed of Trust: 
Action to foreclose to be by equitable 

proceedings. I 3428: 1235. 
Execution and foreclosure of, \\ 4284, 

4287: 1745. 
Defacing Public Buildings or Furniture: 

Punishment for, I 4802: 1905. 
Default: 

Failure to amend or plead over after de
murrer sustained, deemed, (¡3565: 1351. 

Judgment upon, in action on account. \ 
3624: 1388. 

Is waiver of trial by jury, \ 3733: 1458. 
Judgment upon, limited by petition, \ 

3775: 1499. 
When rendered, \\ 3788, 3789: 1503. 
When set aside; terms, { 3790: 1505. 
Computation of amount of, \ 3791: 

1508. 
In equitable proceedings, g 3793: 

1509. 
On notice by publication, l'i 3794-

3800: 1509. 
Judgment upon, before justice, \'i 4510-

4514: 1811. 
New pleadings upon appeal from judg

ment upon, in justice's court, \ 4568; 
1822. 

Defect: 
Of parties is ground for demurrer, \ 

3561:1341. 
In proceedings, when to be disregarded, 

I 3601: 1380. 
In pleadings, correction of, terms, \ 3617, 

1384. 
Defendant: 

Who may be made, joinder of, etc., see 
PARTIES TO ACTIONS, § 3459, et sea.: 
1274. 

May have error in kind of proceedings 
corrected, \ 3434: 1236. 

Time of nonresidence of, excluded from 
period of limitation, 'i 3451: 1268. 

Unknown, action against, how brought, 
I 3472: 1287. 

Minor or insane, defense for to be made 
by guardian, U 3482, 3485: 1289. 

May have claimant of property in suit 
brought in, U 3487-3489: 1290. 

Notice of action to, see ORIGINAL. N O 
TICE, § 3534, etseq.: 1317. 

Appearance by, see APPEARANCE. 
Liable for costs when defending without 

reason, \ 3523: 1313. 
When not served, procedure by plaintiff, 

I 3542: 1325. 
May have cause of action stricken out in 

case of misjoinder, \ 3547: 1328. 
Pleading by, see PLEADINGS, \ 3550, 

et seq.: 1329. 
May have actions consolidated, 'i 3644: 

1397. 
Continuance as to one where there are 

several, <¡ 3674: 1414. 
Rights of, upon counter-claim, \i 3766, 

3767: 1496, and \ 3780: 1500. 
Discharge of, for matter arising subse

quent to judgment, <j 3786:1502. 
In default, may cross-examine witnesses, 

I 3792:1509. 
Served by publication only, rights of, \\ 

3794, 3799: 1509. 
No personal judgment against, g 3800: 

lol l . 

Defendant—continued: 
Confession of judgment by, § 3815: 1517. 
Offer to confess judgment by, \\ 3817, 

3818:1518. 
Offer to compromise by, U 3819-3821: 

1519. 
Apportionment of costs to, I 3854: 1531. 
Grounds for attachment against, (j 3878: 

1538. 
Notice to, in case of attachment, \ 3900: 

1552. 
In attachment may be examined as to 

property, § 3901: 1553. 
Pleading by, in case of garnishment, 'i 

3948:1577. 
Debtor of, may pay sheriff holding execu

tion against, § 3972:1585. 
Stay of execution by, \ 3996, et seq.: 

1593. 
Property exempt to, \ 4008, et seq.: 1595. 
In possession of real property, to be no

tified of execution sale, (j 4025: 1602. 
May have real property sold according 

to plan, I 4032: 1609. 
Redemption of property by, from execu

tion sale, \ 4045, et seq.: 1613. 
Death of one does not prevent execution 

against others, \ 4071: 1623. 
In replevin suit, compelled to discover 

property, I 4171: 1718. 
May give bond for delivery of property, 

in replevin, § 4172: 1719. 
In criminal proceedings, competent wit

ness, I 5484: 2100. 
In criminal actions, name of corrected, 

I 5283: 2013. 
Presence of, necessary upon trial for 

felony, § 5338: 2036. 
At rendition of verdict, \ 5403: 2067. 
At judgment on conviction, 'i 5432: 

2080. 
Defense: 

Of want of organization not to be pleaded 
by or against corporation, i 1636: 600. 

To action on life insurance policy, 'i'i 
1811-1813: 644. 

Counter-claim, though barred, pleaded 
as, when, g 3457: 1273. 

Against assignor, may be pleaded against 
assignee, I 3461: 1279. 

For prisoner in the penitentiary, how 
made, \ 3474: 1287. 

For minor, how made, \ 3482: 1289. 
For insane person, how made, ? 3485: 

1290. 
By person served by publication, after 

default and judgment, \\ 3794, 3796: 
1509. 

How stated; no prayer for judgment, Ü 
3568, 3569: 1359. 

To cross-petition, ? 3574: 1362. 
To counter-claim, what pleadable, \ 3578: 

1366. 
Sham and irrelevant, stricken out. \ 

3G18: 1384. 
Inconsistent, may be pleaded, ? 3620: 

1385. 
When facts of to be specifically pleaded, 

U 3628, 3629: 1389. 
Arising subsequent to beginning of ac

tion, how stated, \ 3643: 1396. 
In action on delivery bond, \ 3911: 1556. 
In application for new trial after term. 

H 4094-4096: 1633. 
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Defilement: 
Punished, l 4757: 1890. 
Corroboration necessary in prosecution 

for, I 4757:1890. 
Degrees: 

Of consanguinity and affinity, how com
puted, § 48, If 24:125. 

Degrees of Murder: 
Defined; punishment of, how ascertained, 

\l 4728-4731:1882. 
Degrees of Offenses: 

Conviction of lower degree, in case of 
doubt, I 5377: 2059. 

Verdict in lower degree, \ 5406: 2068. 
Delivery: 

Of property to receiver, may be com
pelled by court, \ 3822: 1520. 

Delivery Bond: 
In attachment, \\ 3909-3911: 1555 
In replevin, \ 4172: 1719. 

Demand: 
Of taxes, not necessary, \ 1403: 497. 
Paper due on, not entitled to grace, 

\ 3051: 1076. 
On negotiable instruments, \\ 3052, 3053: 

1076. 
Notice of, how given, \ 3054: 1077. 

Of performance of contract for labor or 
property, \ 3056: 1077. 

Upon claim against county before suit 
brought, \ 3528: 1314. 

Demurrer: 
When to be filed, \\ 3550-3552: 1329. 
To be in writing, and specific, g 3551: 

1329. 
Only one allowed to same pleading, I 

3551:1329. 
Suspends necessity of other pleading; 

when submitted, jj 3555: 1331. 
Not to be withdrawn without order or 

consent, g 3556: 1331. 
Copy to be filed, \ 3558:1331. 
To amended petition, time for filing, § 

3560: 1341. 
Grounds for, \ 3561: 1341. 
Must be specific, \ 3562: 1346. 
To one or more causes of action, $ 3564: 

1351. 
AVhat admitted by, \ 3564:1351. 
Pleading not to be held sufficient for 

want of, I 3564: 1351. 
Joinder in, what deemed, p 3565: 1351. 
Ruling on, effect of; pleadings to follow; 

failure to amend or plead over, ty 
3564, 3565:1351. 

To answer, \ 3575: 1363. 
To reply, \ 3579: 1366. 
Need not be verified, \ 3580: 1366. 
Court may designate particular time for 

hearing, ? 3659:1408. 
May be filed to defendant's answer in 

habeas corpus, '4 4449:1795. 
Appeal from order sustaining or over

ruling, ? 4101: 1638. 
Demurrer to Indictment: 

\ How put in, ? 5330: 2034. 
How tried, g 5331: 2034. 

1 Joinder in, not necessary, ? 5329: 2034. 
\ Grounds of: form and trial of, \\ 5328-

5334: 2034. 
Judgment upon, not bar to second prose

cution, I 5341: 2039. 

Denial: 
Of claims against decedent's estate, not 

necessary, g 3340:1202. 
General, made by answer, \ 3566:1354. 
Required of guardian ad litem, \ 3567: 

1359. 
In reply, general or specific, \ 3577: 1365 
As to sum, time, quantity or place, \ 

3612:1383. 
Must be specific, when, j¡ 3628:1389. 
Of signature, to written instrument, how 

made, \ 3640:1393. 
Dentistry: 

Practicing without license, punished, g? 
2597-2600: 900. 

License to practice, how obtained; fee. 
I 2597: 900. 

Must be registered with countv 
clerk, \ 2599: 901. 

See BOARD O F DENTAL, EXAMINERS, \ 
2597, et seq.: 900. 

Deposit: 
Of funds in banks by state treasurer, \ 

111: 137. 
Of money by order of court, \\ 368, 369: 

209. 
Of money by administrators, guardians. 

etc., for purpose of settlement, \ 370: 
210. 

Of funds in bank by county treasurer, \ 
1457: 548. 

By life insurance companies, to secure 
policies, I 1774: 634. 

In savings banks, to whom payable. \\ 
1848, 1854: 652. 

Of property, in action to recover same. '{ 
3487: 1290. 

Of money instead of bail, \\ 5524-5527: 
2115. 

Depositaries: 
For state funds, \\ 111-114: 137. 
For county funds, \ 1547: 548. 

Depositions: 
May be taken by commissioners in other 

1 states, \ 383: 213. 
In contested elections, \\ 1209, 1228: 438. 
In actions tor divorce, | 3173: 1137. 
Answers to interrogatories attached to 

pleadings to be read as, \ 3604: 1382. 
Use of, in ordinary and equitable actions, 

U 3651, 3652: 1398. 
Not to be taken by jury upon retiring, 

I 3717: 1445. 
Expense of taking to be taxed as cests, 

\ 3862: 1533. 
How sent up on appeal, \ 4123: 1666. 
Taken conditionally, admissible in action 

against executor or guardian, \ 4605: 
1837. 

Of prisoners, how taken, \ 4671: 1865. 
Person authorized to take, may subpoena 

witnesses, \ 4672: 1866. 
Taken to be used as affidavits, \\ 4675-

4678: 1866. 
When and how taken, U 4684-4709: 1868. 
Before persons not authorized to ad

minister oaths, \ 4701: 1873. 
Taken by shorthand reporter, \ 4702: 

1873. 
Taken on commission, oral cross-examin

ation, I 4693: 1870. 
Return of, for correction, \ 4708: 1874. 
In justice's court, \ 4689: 1869, and \ 

4710: 1874. 
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Depositions—continued: 
For perpetuating testimony, \\ 4718-

4723: 1877. 
Costs of, how paid, \ 4722: 1878. 

Notice of filing; exceptions to, motion to 
suppress, \\ 4711, 4712: 1874. 

Trial of exceptions to, error in, how 
waived, \\ 4713, 4714: 1876. 

Costs of, how paid, \ 4717: 1877. 
Fees for taking. \ 4715: 1877. 
Witness fees allowed for, \ 4716: 1877. 
On preliminary examinations, \\ 5222-

5224: 1996. 
In trial of criminal cases, \ 5498: 2107. 

Depots: 
Union, proTisions as to, U 2099-2102: 748. 
At intersections of railways, §1 2103: 

2104: 748. 
Depot Grounds for Railways: 

Donation of land for by city or town. I 
885: 360. 

Condemnation of land for, ? 1998: 688. 
Bate of speed at, limited, J 2055: 715. 

Deputy: 
Bond of, ? 1186: 432. 
Assessor, in city or town, compensation. 

§ 674: 288. 
Auditor of state, appointment, duties and 

salary,? 99: 135. 
Clerk of district court, appointment, 

duties and salary, § 298: 184. 
Clerk of supreme court, appointment, 

qualification, duties, salary, \\ 205-
207: 154. 

County attorney, ? 303: 186. 
County auditor, appointment and com

pensation, \ 481: 244. 
County recorder, appointment and com

pensation, ji 496: 248. 
County superintendent, appointment and 

duties, \ 2734: 929. 
County treasurer, appointment and com

pensation, \\ 491, 492: 247. 
Fish and game wardens, \ 2562: 889. 
Marshals, appointment, duties, and com

pensation, \\ 652, 653, 663, 673: 282. 
Secretary of state, appointment, quali

fication and salary, \ 87: 132. 
Sheriff, appointment, duties and com

pensation, \ 510: 251. 
Superintendent of public instruction, \ 

2621: 906. 
Treasurer of state, appointment, quali

fication and compensation, \ 116: 137. 
W A R D E N OF PENITENTIARY: 

Appointment, qualification and 
duties of, I 5669: 2141. 

Assistant at Anamosa, ? 5711: 2148. 
Compensation of, \ 5716: 2149. 
Shall act as warden in case of 

vacancy, ? 5690: 2144. 
Descent of Property: 

Rights of aliens as to, Const., art. 1, § 
22: 80, and \ 2889, et seq.: 977. 

Of homestead, when no surviving spouse, 
I 2985: 1043. 

Provisions regulating, § 3362, et seq.: 1209. 
Description: 

Of homestead, how to be made for re
cording, \ 2979: 1040. 

Desertion: 
As ground for divorce, \ 3174: 1137. 
Of husband or wife by other, rights of 

the deserted, \ 2220: 780; \\ 3158-3160: 
1129, and \ 3479: 1288. 

Desertion—continued : 
Of wife by husband after marriage, to 

bar seduction, <¡ 4764: 1894. 
Devise: 

To state, county or municipal corpora
tion, in trust, \l 2903, 2904: 981. 

To aliens, effect of, \ 2889: 977. 
Of homestead, subject to right of sur

viving spouse, \ 2987: 1046. 
By married women, valid, \ 3153: 1125. 
To religious or charitable corporation, 

how far valid, ? 3270: 1170. 
Includes bequest, \ 3280: 1176. 

Devisee: 
Term includes legatee, \ 3280: 1170. 
Heirs take share of, when dying before 

testator, \ 3281: 1176. 
In absence of, executor to take posses

sion of real estate, \ 3333: 1197. 
Action against and heirs, costs appor

tioned, I 3408: 1229. 
May be made defendant with executor 

for specific performance, \ 3409: 1229. 
Execution against property in hands of, 

I 3961: 1580. 
Diminution: 

In transcript, how supplied. \ 4127: 1670. 
Of sentence of convict in penitentiary for 

good behavior, \ 5703: 2146. 
Dining Cars: 

Taxation of, \\ 1340,1341: 473. 
Diphtheria: 

Transportation of person infected with, 
prohibited, U 4977, 4978: 1950. 

Diploma: 
Of medical school, entitles holder to 

practice medicine, when, \\ 2576,2582: 
893. 

From school of pharmacy, entitles holder 
to practice pharmacy, when, 'i 2589: 
897. 

Of dental school, entitles holder to prac
tice dentistry, \ 2597: 901. ^ ^ _ 

To teachers by board of edu<Sitionalvex-
aminers, \\ 2629-2632: 908. 

Directors: 
Of corporations, liable for diversion of 

funds, \ 1621: 594. 
Of corporations not for pecuniary profit, 

\ 1647: 603. 
Of State Agricultural Society, \ 1653, et 

seq.: 604. 
Of State Horticultural Society, I 1669: 

606. 
Of Weather and Crop Service, \ 1678:608. 
Of insurance companies, number, elec

tion, meetings and powers of, ${j 1695-
1698: 610. 

Liability of, \\ 1732, 1733: 621. 
Of savings banks, number, eligibility, 

oath, meetings, etc., of, \ 1845: 652. 
Election of, \ 1846: 652. 

Of state banks, eligibility and oath of, \ 
1866: 656. 

Of banks, to receive no compensation, \ 
1869: 657. 

To appoint examining committee, \ 
1871: 657. 

To see that impaired stock is made 
good, liability for neglect, \i 1878-
1880: 659. 

Liability of, for receiving deposits 
when insolvent, and for other 
frauds, g| 1885-1888: 660. 
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Directors—continued : 
Of building and loan associations, liabil

ity of, gg 1895, 1896: 663. 
Fraud of, punished, g 1918: 668. 

Of school districts, see SCHOOL DIREC
TORS. 

Disaffirmance : 
By minors of their contracts, g g 3189. 

3190: 1147. 
Disbarment: 

Of attorney, g 318:193, and g g 324-329:200. 
Discharge: 

Of surety, on account of creditor's fail
ure to sue, g 3065: 1082. 

Of administrator, notice of application 
for, g 3422:1232. 

Of judgment upon motion, § 3786: 1502. 
Of attached property upon bond. g 3907: 

1554. 
On motion. § 3929:1560. 
Upon judgment, appeal from, gg 

3930, 3931:1561. 
Of plaintif! inhabcas corpus. g 4452: 1797. 
Of convicts from penitentiary, gg 5682-

5684: 2144. 
Discharge of Defendant: 

Upon defective indictment, g 5395: 2065. 
Upon a verdict of acquittal, g 5413: 2072. 
After reversal of judgment on appeal, g 

5464: 2091. 
Upon acquittal, before justice, \ 5605: 

2128. 
Discharge of Jury: 

By court, when permitted, gg 3713, 3714: 
1445. 

In trials before justices, gg 5601, 5602: 
2128. 

In criminal cases, before cause is sub
mitted, gg 5388-5396: 2065. 
After causéis submitted,§5399: 2066. 

In trials upon information before jus
tices, g 5602: 2128. 

Discipline: 
Of militia, g 2186: 773. 
Of prisons, § 5637-5660: 2136. 

Disclaimer: 
By defendant in action to quiet title. § 

4225: 1733. 
Discovery: 

Of assets of insolvent, g 3081: 1095. 
Of assets of estate of decedent, g 3315: 

1191. 
Action for, when allowed: petition. g 

3441: 1240. 
Of property of defendant in attachment, 

3901: 1553. 
Of property of defendant in execution, 

g 4072, et seq.: 1624. 
Of property in action of replevin, how 

enforced, gg 4171: 1718. 
Discrimination : 

By life insurance companies, forbidden, 
gg 1182, 1783: 636. 

By common carriers,forbidden, gg 2124-
2126: 754. 

Punished, gg 2145-2149: 763. 
Diseased Animals: 

May be killed by peace officers. g 2339: 
807. 

Duties of veterinary surgeon as to, g 
2529, bt seq.: 883. 

Destruction of, compensation, g 2352: 
810. and g 2534: 883. 

May be killed, g 5014: 1957. 

Diseased Animals—continued: 
Knowingly bringing within the state, 

punished, gg 5012. 5013: 1956. 
See, also, ANIMALS. 

Dismissal of Action: 
Not caused by error as to kind of pro

ceedings, g 3432: 1235. 
As to nonresident defendants, upon dis

position of cause as to residents, (¡3502: 
1297. 

For failure to file petition, g 3515: 1307. 
For failure to answer interrogatories. 

§3611:1383. 
By plaintiff or court, when allowed, í 

3764: 1494. 
For failure to give bond for costs, g 3848: 

1529. 
By plaintiff, costs in case of, g 3859:1533. 
For want of jurisdiction, costs in case of. 

§ 3861: 1533. 
Before justice, for want of appearance, 

g 4508:1811. 
In justice's court, when amount is beyond 

jurisdiction, g 4524:1813. 
In criminal prosecutions, for failure of 

grand jury to indict, gg 5272, 5273: 
2007. 

In criminal cases, g g 5535-5539: 2118. 
Dismissal of Appeal: 

For failure to file abstract, § 4120: 1664. 
For failure to assign errors, g 4137: 1676. 
Upon motion, gg 4151, 4152: 1706. 

Affidavits in support, K. g 31: 2155. 
Disobedience to Injunction: 

How punished, gg 4372-4376: 1783. 
Disorderly Assemblies: 

Suppression of, in cities, g 705: 300. 
Disorderly Conduct: 

Tramp punishable for, g 5135: 1981. 
Disorderly Houses : 

Regulation of, in cities, g 704: 300. 
Punishment for keeping, g 5080: 1972. 

Disqualification of Officer: 
For duelling, Const., art. 1, g 5: 61. 
For conviction of bribery, g 4877: 1929. 

Dissection: 
Dead bodies for, g g 4946-4950: 1943. 

Dissent: 
Of judge of supreme court, to be re

corded, g 198: 153. 
Dissolution: 

Of corporations, how, g 1617: 593. 
Of savings banks, how; receiver, when, 

g 1857: 654. 
Of limited partnership, how, g 3121: 1117. 
Of indenture of apprenticeship, g 3245: 

1165. 
Of attachment, gg 3929, 3930: 1560. 
O F INJUNCTIONS: 

Upon motion, gg4361,4368-4370:1778. 
Upon answer, g 4369: 1781. 

Distraint: 
Of animals trespassing or running at 

large, gg 2313-2320: 801. 
Release of animals from, punished, g 

2320: 805. 
Distress and Sale: 

Of personal property for collection of 
taxes, g 1406: 501. 

Distribution: 
Of Code, U 16-18: 4. 
Of session laws, gg 42, 43: 119. 
Of public documents, g 126: 140. 
Of supreme court reports, g 215: 156. 
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Distribution—continued : 
Of property of estate, \ 3362, et sen.: 

1209. 
Distributive Share: 

Of husband or wife in estate of other, 
how set off, I 3366, et seq.: 1210. 

Setting- off, is disposal of homestead, \ 
2985: 1043. 

District Court: 
Jurisdiction of, Const., art. 5, \ 6: 96. 
Districts and judges of, Const., art. 5, \ 

10: 97. 
Judges of, see JUDGES OF DISTRICT 

COURT. 
Clerk of, see CLERK OF DISTRICT 

COURT. 
General statutory provisions concern

ing, l\ 225-243: 158. 
Jurisdiction of, \ 225: 158. 
Is successor to jurisdiction and business 

of circuit court, \ 225: 159. 
Room for, how provided when no court 

house, § 226: 161. 
Division of state into districts for, \ 227 : 

161. 
Terms of,where two county seats, and in 

Pottawattamie county. £ 228: 162. 
Number of terms of, in each county, \ 

229: 162. 
Terms of, elsewhere than at county seats, 

^ effect of; matters affecting titles to be 
/ certified and recorded at county seat, 

< \ 230: 162. 
Division of work among judges of, \ 231: 

163. 
Times of holding throughout the state to 

V be fixed and published biennially, \ 
' 232: 163. 

Special terms of, when ordered. \ 233: 
163. 

Adjournment of, by clerk in certain 
cases, l\ 234, 235: 164. 

Adjournment of, by judge when unable 
to attend, \ 235: 164. 

Business of, continued upon failure or 
adjournment of term, \\ 236-238: 164. 

Where held, when no court-house, \ 239: 
165. 

Judges of, may interchange, \ 240: 165. 
Judges of, not to sit together in same 

case, \ 241: 165. 
-, Record of, to be signed, when, but exe

cution not delayed, \ 242: 165. 
' Record of, mav be amended before it is 

signed, I 243: 166. 
v Each judge of, to hold one term in each 

county of district, \ 232: 163. 
Record of, evident mistake in, corrected, 

I 244: 167. 
Shorthand reporter of, appointment and 

duties, U 245-246: 168. 
. Decisions of, in vacation,when allowable, 

r 'i 247: 168. 
Trials in, to be concluded regardless of 

time for adjournment; motion for new 
trial in such case, § 248: 169. 

Change of venue from, to where taken, 
\ 249:169. 

Probate powers of, may be exercised by-
clerk, to what extent, \\ 250-252: 169. 

Salary of judges of, % 253: 170. 
Shorthand reporter of, compensation of. 

I 254:170. 
Records of, consist of what, \ 288:177. 

District Court—continued: 
Mav revoke or suspend license of at

torney, I 323:199. 
May order trustee to deposit property or 

money, \ 368: 209. 
Jurisdiction of, as to the removal and 

suspension of officers, \ 1252: 443. ' 
Jurisdiction of, as to questions relating 

to collateral inheritance tax, \ 1481: 
553. 

Jurisdiction of, to enforce orders of rail
road commissioners, \ 1252: 443. 

May grant permit to sell intoxicating 
liquors, I 2387: 827. 

May send boy or girl to Industrial 
School, I 2709: 923. 

May take acknowledgments, ? 2942:1015. 
Territorial jurisdiction of, in matters of 

guardianship, \ 3196:1153. 
May bind out child of vicious parents, \ 

3246: 1165. 
May change custody of adopted children, 

I 3254:1167. 
«^ Always open for the transaction of pro- em

bate business, \ 3261:1169. 
Territorial .jurisdiction of, in probate 

matters, U 3264, 3265:1169. 
May appoint attorney to represent minor 

or non-represented parties in probate 
matters, \ 3423:1232. 

May direct change in kind of proceed
ings, when, i 3436:1238. 

May order necessary parties brought in, 
I 3466:1284. 

May dismiss action of minor, \ 3480: 
1288. 

May appoint guardian ad litem for minor 
or insane person, \ 3481: 1289, and $g 
3483-3485: 1290. 

To certify expenses incurred by county 
upon trial on change of venue, § 3513: 
1304. 

To approve notice for publication in ac
tion against unknown defendants, and 
order publication thereof, g §3538, 3539: 
1322. 

May direct separate trials of issues, and 
determine order thereof, § 3545:1327. 

What deemed first day of, I 3553: 1330. 
May order amendments to avoid vari

ance, M 3597, 3598:1372. 
Power of, as to amendments in general, 

\ 3600: 1374. 
To disregard errors without prejudice, 

\ 3601: 1380. 
May compel answers to interrogatories 

attached to pleadings, \ 3611: 1383. 
May order defective pleading to be cor

rected, §3617:1384. 
May impose terms where pleading is> 

corrected on motion, \ 3618: 1384. 
What issues to be tried by, \ 3650:1398. 
May require abstract and evidence upon 

submission of equity cause, g 3653: 
1405. 

May grant separate trials in its discre
tion, \ 3657: 1407. 

Docketing appeals from justices, etc., in, 
I 3660: 1408. 

Not required to hear argument on mo
tion for continuance, \ 3668: 1413. 

To determine law and fact upon chal
lenges to jurors, \ 3690: 1418. 

Trial in; order of procedure, \ 3700:1419. 
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D i s t r i c t Court—cont inued: 
May res t r i c t a r g u m e n t of a t torney to 

itself, bu t not to jury , g 3704:1423. 
ins t ruc t ions of, gg 3705-3708:1423. 
May o rde r ju ry to view premises , g 3710: 

1443. 
T o admonish ju ry upon separat ion, g 3712: 

1444. 
May d i scharge jury , when, gg 3713, 3714: 

1444. 
Always open to receive verdic t . g 3718: 

1446. 
May g ive addi t iona l ins t ruc t ions upon 

reques t to jury , g 3726: 1447. 
May refer cause, when, gg 3734, 3735: 

1459. 
In vacation, g 3744: 1462. 

May dismiss act ion, when, g 3764: 1494. 
F i n d i n g of, mus t d is t inguish be tween 

m a t t e r in aba t emen t and m a t t e r in 
bar , g 3771: 1498. 

To o rde r judgment upon special verdict , 
g 3778: 1500. 

Duties of, when ac t ing as jury , gg 3783: 
1501. .. -

May d ischarge or vacate ass ignment of 
judgment , when, gg 3786, 3787: 1502. 

T o assess damages upon default, when, 
g 3791: 1508. 

Conveyance by commissioner appointed 
by, gg 3805-3812: 1516. 

Appoin tment and control of rece ivers by, 
v> gg 3822-3825: 1520. 
s May appor t ion costs as be tween par t ies , 

g 3854: 1531. 
In auxi l i a ry proceedings , may punish 

deb tor as for contempt , g 4082: 1625. 
May enforce su r rende r of money or 

proper ty , g 4090: 1627. 
May vacate or modify judgments ren

dered, proceedings for, gg 4091-4099: 
1628. 

May g r a n t w r i t of certiorari, g 4155:1709. 
Ju r i sd ic t ion of, in actions of forcible 

en t ry and de ta iner , g 4211: 1729. 
Transfer of act ion of forcible en t ry and 

de t a ine r to, when t i t l e involved, g 4216: 
1730. 

May d i rec t commencement of proceed
ings in quo warranto, g 4315, 4316: 1762. 

May issue o rde r of mandamus, g 4342: 
1768. 

Contempts of, defined and punished, g g 
4460-4470: 1798. 

P roceed ings in, to change name, gg 4471-
4475: 1802. 

P roceed ings of, on appeal from just ice 
of t h e peace, gg 4562-4568: 1820.' 

P roceed ings in, upon securi ty to keep 
the peace, gg 5113-5118: 1979. 

P roceed ings in, aga ins t vagran t s . gg 
5128-5130: 1981. 

Local jur isdic t ion of, in c r imina l mat
te rs , g 5154: 1983. 

Appeals to, from judgments of just ices 
in c r imina l actions. g 5612: 2129. 

T r i a l of appeals from just ices in cr iminal 
cases, g g 5617-5621: 2130. 

Bas ta rdy proceedings in, g g 5629-5636: 
2133. 

Shal l decide quest ions of law in cr iminal 
cases, g 5385; 2061.'' 

D i s t r i c t Cour t of United. S t a t e s : 
J u d g m e n t s in, liens on real estate , g 

3801: 1511. 

D i s t r i c t J u d g e : 
See J U D G E S O P D I S T R I C T C O U R T . 

D i s t r i c t T o w n s h i p s : 
Named school townships in Code, g 2744: 

932. 
D i s t r i c t s : 

Senator ia l , r epresen ta t ive and congress
ional, how to be formed, Const., a r t . 3, 
g g 35-37: 90. 

Jud ic ia l , how const i tu ted and changed , 
Const., a r t . 5, g 10: 97. 

School, see SCHOOL, D I S T R I C T S . 

D i s t u r b a n c e s : 
Suppression of, in cit ies, g 705: 300. 
A t elections, g 1128: 420. 
Of school, assembly, or re l ig ious wor

ship , g 4959: 1946. 
Inc i t i ng of, punished, g 5033: 1960. 

D i t c h e s : 
See L E V E E S , D R A I N S , E T C . , gg 1939-1989: 

672. 
D i v i d e n d s : 

P a y m e n t of, by corporation, when deemed 
fraud, g 1621: 594. 

Not to be made by corporat ions o t h e r 
than for pecuniary profit, g 1645: 603. 

May be made by insurance companies , 
when, g 1702: 612. 

By savings banks, when, g 1852; 653. 
By savings banks, when punished as 

fraud, g 1888: 661. 
Of bui ld ing and loan associations, g 1902: 

665. 
In case of insolvent debtors , g 3079: 1094. 
In estates of decedents , g 3353: 1207. 

D i v i s i o n F e n c e s : 
See F E N C E S , g 2355, et seq.: 811. 

D i v i s i o n W a l l s : 
See W A L L S I N COMMON, g g 2994-3003: 

1052. 
D i v i s i o n s : 

In pleadings, how to be numbered , g 
3616:1384. 

D ivo rces : 
Not to be g ran t ed by genera l assembly, 

Const., a r t . 3, g 27: 86. 
J ur isdict ion of actions for, g 3171: 1135. 
Pe t i t ion for, evidence, hea r ing , gg 3172, 

3173: 1137. 
Cross pet i t ion by defendant , g 3176: 1141. 
Grounds for, on wife's pe t i t ion , g 3174: 

1137:1137. 
On husband 's pet i t ion, g 3175: 1141. 

Tempora ry alimony, a t t achment , g 3177-
3179: 1141. 

P e r m a n e n t alimony and custody of ch i l 
dren, g 3180: 1143. 

W o r k s a forfei ture of al l m a r i t a l r i gh t s , 
g 3181: 1146. 

Annu l l ing i l legal mar r i ages , g rounds 
for, proceedings, legi t imacy of chi l 
dren, alimony, gg 3182-3187: 1140. 

Act ion for, to be by equi tab le proceed
ings, g 3430: 1235. 

Or ig ina l notice in action for, may be by 
publication, when, g 3534, % 8: 1318. r— 

T r i a l t e rm of action for, g 3656: 1407. 
J u d g m e n t for, not to be en te red upon 

ag reement , g 3781: 1500. 
D o c k e t of Di s t r i c t Cour t : 

J u d g m e n t , to be kep t by clerk, en t r i e s 
to be made in, g 288, "| 2: 177. 

Appearance , to be kep t by clerk, en t r i e s 
to be made in, g 288, '.\ 6: 177. 
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Docket of District Court—continued: 
Cause continued remains on, for what 

purposes, & 3673: 1414. 
Of original case, to show garnishments, 

I 3952: 1577. 
Docket of Supreme Court: 

Entry and arrangement of causes upon, 
I 4117: 1055, and R. \\ 15-18: 2152. 

O F JUSTICE OF T H E PEACE: 
How to be kept, \ 4484: 1806. 
Entry of pleadings upon, 'i 4499:1809. 
To be deposited with successor, 'i 

4584: 1826. 
To be furnished bv board of super

visors, I 4483: 1806. 
Docketing' Causes: 

I N SUPREME COURT, title, \ 4108: 1644. 
Time and method, g|4116,4117,4119: 

1655, and It. U 15-18: 2152. 
Fee for, prepaid. \ 4121: 1665. 

Appeals from justices of the peace. | 
4559: 1819. 

Writs of error from j ustices of the peace, 
I 4575: 1824. 

Documents: 
Public, see PUBLIC DOCUMENTS. 

Dogs: 
Taxation of, in general, M 457-459: 240. 
Regulation of in cities and towns, \ 707: 

300. 
In special charter cities, § 952 (707 j : 

380. 
Taxation of in cities and towns, 1889: 361. 

In special charter cities, \ 1004 (889): 
390. 

Worrying animals or attacking persons, 
may be killed, \ 2340: 807. 

Owners of, liable for damages done by, 
l 2340: 807. 

Punishment for entering inclosurei with. 
I 4820: 1908. 

Hunting with, on cultivated or inclosed 
land, \ 4821: 1908. 

Domestic Animals: 
See ANIMALS. 

Doorkeepers: 
Of general assembly, compensation of, 

113: 115. 
Doubt: 

See REASONABLE DOUBT, \\ 5376. 5377: 
2053. 

Dower: 
Surviving spouse may take homestead in 

Ik u of, I 2985: 1043. 
What constitutes, how set off, \ 3666. ci 

seq.: 1210. 
Sale and portion of proceeds in lieu of, 

8 3375: 1217. .__ 
Cannot be affected by will, \ 3376: 1217. 
Election as between and homestead, ü 

3377: 1220. 
Drafts: 

Entitled to grace, \ 3051: 1076. 
How disposed of when taken under exe

cution, I 4035: 1610. 
Drainage: 

Power of cities and towns as to, \\ 698, 
699: 297. 

Of special charter cities, \ 952: 380. 
Powers and duties of road supervisors as 

to, \ 1556: 576. 

Drainage—continued: 
Of swamp or marsh lands by public or 

private enterprise. See E E V E E S , 
DRAINS, DITCHES, etc., I 1939,et seq.. 
672. 

Of coal or lead mines. M 1967-1974: 680. 
By railway to straighten water course, \ 

2014: 700. 
Drainage Bonds: 

Provisions as to, \\ 1953. 1954: 677, and 
\ 1985: 684 

Drains, Ditches and Water courses: 
See LEVEES, DRAINS, DITCHES, etc., il 

• 1939-1989: 672. 
Drawing of Jurors: 

See JURORS; J U R Y . 
Dried Apples: 

# Weight of, per bushel, i 3016: 1058. 
^) 1*16cl F6£LCÏL6S * 

Weight of, per bushel, \ 3016. 1058. 
Driver Brakes: 

Railways required to use, 'i'i 2081-2083: 
737. 

Driving: 
See F A S T DRIVINC. 

Driving Off Stock: 
Punished, \ 4819: 19081 

Drugs: 
Pharmacists responsible for quality of, 

I 2592: 899. 
Adulteration of, punished, \ 2592: 899, 

and \l 4983, 4985: 1951. 
Itinerant vendors of; licensing of, penalty 

for selling without license, § 2594: 899. 
Poisonous, to be labeled and record of 

.sale kept, \ 2593: 899, and ? 4976:1950. 
See, also, POISONS. 

Druggists: 
See PHARMACISTS, \ 2584, et seq.: 896. 

Drunkards: 
Guardianship of, ? 3219, et seq.: 1161. 
Sale or gift of liquors to, punished, \ 

2403: 834. 
Not to be allowed in mulct saloon, \ 2448, 

\ 10: 861. ^ 
Habitual, deemed vagrants, \ 5119: 1980. 

Drunkenness : 
Punishment for, \ 2402: 834. 
Habitual, as cause for divorce, \ 3174: 

1137. 
Tramp punishable for, \ 5135: 1981. 
See, also, INTOXICATION. 

TViinTf H • 

Wild, protection of, \\ 2551, 2552: 886. 
Due Bills: 

Assignability of, \ 3044: 1073. 
Due Process of Law: 

Right to, guarantied, Const., art. 1, \ '): 
64. 

Duelling: 
Being engaged in, disqualifies for office, 

Const., art. 1, $ 5: (51. 
Jurisdiction of the offense of, \ 5156: 

1984. 
Punished. I 4747-4750: 1885. 

Duplicity in Indictment: 
Effect of, I 5284: 2013. 

Dwelling: 
Burning of, punished. U 4776-4779: 1899. 
Injuring or terrorizing inhabitants in, 

punished, ? 4799: 1904. 
D\namiting, punishment for, 'Ü 4795-

*4799: 1904. 
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E 
Earnings: 

Claims for, preferred in assignment by 
insolvent, 2 3079: 1094. 

Of married women, control of, I 3162: 
1130. 

Of minor, may be paid to him, when, \ 
3191: 1149. 

Exempt from execution, \ 4011: 1599. 
Easements: 

Of railways, forfeited by non-user, \ 2015: 
700. 

For school-house sites, forfeited by non-
user, 2 2816: 960. 

By adverse possession, how proved, 2 
3004: 1055. 

In light and air, not acquired by use, 2 
3005: 1056. 

In footway, not acquired by use, unless, 
2 3006: 1056. 

Notice to prevent acquisition of, by use, 
U 3007, 3008: 1056. 

Education: 
Title concerning, 2 2621, et seq.: 906. 

Educational Examiners: 
See BOARD OP EDUCATIONAL EXAMIN

EES, 22 2628-2634: 907. 
Eggs: 

Of birds, destruction of, forbidden, \\ 
2552, 2561: 887. 

Elections: 
Who entitled to vote at, Const., art 2, \ 

r" 1:80. 
Voters privileged from arrest and mili

tary duty on day of, Const., art. 2, 22 2, 
3: 81. 

To be by ballot, Const., art., 2, 2 6: 81. 
General, time of holding, Const., art. 2, 

2 7: 81. 
Of senators to General Assembly, Const., 

art. 3, 2 5: 84. 
To General Assembly, each house judge 

of, as to its own members, Const., art., 
3, ?7: 84. 

y To fill vacancies in General Assembly, 
r Const., art. 3, 2 12: 85. 

By General Assembly, to be viva voce, 
Const., art. 3, 2 38: 91. 

Of governor and lieutenant-governor, 
Const., art. 4, \\ 2-5: 91. 

Of judges of supreme court, Const., art. 
5, \l 3, 11: 95. 

Of judges of district court, Const., art. 
5, U 5, 11: 96. 

Of attorney-general, Const., art. 5, \ 
12: 98. 

Of county attorney, Const., art. 5, \ 
13: 98. 

By joint convention of General Assembly, 
how conducted, \\ 26-30:116. 

Special, for the submission of constitu
tional amendments, \ 58:128. 

Of state printer and binder, \ 117:138. 
Of members of board of supervisors, \ 

411: 221. 
Of assessor, where township includes citv 

or town, I 565: 262. 
Places for holding in townships, \ 566: 

262. 
Of officers of newly organized city or 

town, U 602, 603: 270. 

7 

Elections—continued : 
Of officers of city or town upon abandon

ing special charter, \ 635: 279. 
In cities and towns, when and where held, 

voters at, 2 642: 280. 
Of officers in cities and towns, \\ 646-655: 

281. 
In cities under special charters, 2 936: 

378 
Officers to be elected at, U 937-940: 

378. 
GENERAL: 

When held, Const., art. 2, 2 7: 81, 
and 2 1057: 402. 

What officers to be chosen at, and 
when, 2? 1059,1064-1075: 402. 

Terms of office of officers chosen at, 
2 1060: 402. 

Proclamation and notice of, \\ 1061, 
1062: 402. 

S P F P T AT* 

When held, \ 1058: 402. 
Proclamation and notice of, f 1063: 

402. 
To fill vacancies, U 1272-1279: 447. 

Registration of voters for, in cities of 
thirty-five hundred or more, ^l 1076-
1087: 404. 

"General ," "special" and "c i ty ," de
fined, 2 1089: 408. 

School, provisions of title VI, ch. 3 (22 
1089-1137) not applicable to, 21088:408. 

, Precincts for, how constituted and 
y changed, voters in, 2 1090: 408. 
r Notice of boundaries of, 2 1092: 409. 

Country,polling places for,may be in 
town, 21091: 409. 

Election boards, how constituted, oath 
of members, 22 1093-1095: 409. 

Polls open and close, when, 2 1096: 410. 
Voting at, to be by ballot, 2 1097: 410. 
NOMINATION O F CANDIDATES: 

By primary or caucus, and certifica
tion thereof, U 1098, 1099: 410. 

By petition, 11100: 411. —-"^ 
Withdrawal of nominees and filling 

vacancies, 2 H01, 1102: 411. 
Objections to, how made and deter

mined, 2 1103: 411. 
Certificates of and petitions for. 

when and where to be filed, 2 1104, 
412. 

Secretary of state to certify to 
county auditors, 2 1105: 412. 

BALLOTS FOR: 

Form of, 2 1106: 413. 
Printing of, supervision and style, 

221107-1110: 413. 
Changes of before voting, to fill va

cancies and correct mistakes, 22 
1108, 1110: 414. 

Delivery of, to judges, number and 
care of, \ 1110: 414. 

Publication of, 2 1112: 415. 
Delivery of,by judges to voter, rules 

to be observed, 2 1114: 416. 
Method of marking and voting, 22 

1116-1119, 1121: 416. 
How counted, §2 1120-1122: 418. 
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Elections— continued: 
Card of instructions to voters at, and 

sample ballots to be prepared and 
posted, \\ 1111,1112: 415. 

Polling places and voting booths, pro
visions as to, \ 1113: 415. 

Challenging voters at, provisions as to, 
t 1115: 416. 

Method of voting at, U 1116-1119, 1121: 
416. 

Assistance in voting at, \ 1118: 417. 
Ballots, how counted, <j§ 1120-1122: 418. 
Employers must allow employes time and 

liberty to vote at; fine, \ 1123: 419. 
Polling places, what persons and pro

ceedings allowed at; what not, \ 1124: 
419. 

Special policemen and constables at, and 
the preservation of order, 111125-1128: 
419. 

Expenses of, how paid, § 1129: 420. 
For messengers sent for returns, how 

paid, \ 1172: 428. 
Ballot boxes for, how provided, 1130: 420. 
Women may vote at,for certain purposes; 

regulations as to, § 1131: 420. 
Registry, poll books, etc., for, to be fur

nished by county auditor, \ 1132: 420. 
"Various offenses relating to elections 

and voters defined and punished, §g 
1133-1137: 421. 

Canvass of votes at, by election board, 
how conducted, \ 1138: 422. 

Defective ballots, how disposed of, 
I 1139: 422. 

Excess of ballots, certification and 
effect of, \ 1140: 422. 

Ballots spoiled or not used to be 
accounted for, \ 1141: 422. 

Proclamation of result, g 1142: 423. 
Ballots to be preserved for use in 

contest; when and by whom de
stroyed, U 1142, 1143: 423. 

Return by board, § 1144: 423. 
Return and preservation of poll-

book, and registers, \ 1145: 423. 
Canvass of returns where several pre

cincts vote for same officers in town
ship, city or ward, \ 1146: 424. 

Notice of result, how given, \ 1147: 
424. 

Canvass by board of supervisors, how 
conducted and results certified, \\ 
1149-1157: 424. 

Auditor to send messenger for re
turns when wanting, \ 1148: 424. 
To forward abstracts to secretary 

of state; messenger for, if not 
sent, \\ 1157-1158: 426. 

Canvass by executive council, how con
ducted and results certified, \\ 1159-
1168: 426. 

Tie vote, how determined, ? 1169: 428. 
In city or town election, \ 679: 289. 

All canvasses to be public, \ 1170: 428. 
Canvass in case of special elections; how 

conducted, and results certified, \ 1171: 
428. 

Messengers sent for returns; how paid, 
1172: 428. 

Of presidential electors, \ 1173: 428. 
Contesting.see CONTESTING ELECTIONS, 

I 1198-1250: 436. 
Intoxicating liquors not to be sold on 

daj of. \ 2448. f 9: 861. 

Elections—continued : 
Of regents and trustees of state institu

tions, § 2609: 904. 
In school districts, see SCHOOL, ELEC

TIONS, ? 2746, et seq.: 933. 
Depositions cannot be required to be 

taken on day of, \ 4688: 1869. 
Bribery and undue influence at, \\ 4914 

4926: 1935. 
Misconduct of officers at, punished, %'$ 

4923, 4927-4931: 1936. 
Submission of questions to vote at, see 

SUBMITTING PROPOSITIONS TO P O P 
ULAR VOTE. 

Election Board: 
How constituted; organization, \\ 1093-

1095: 409. 
Election Certificates: 

When issued by judges of election, \ 
1138: 422. 

When by trustees and clerk of township, 
I 1146: 424. 

When by mayor and clerk, g 1146: 424. 
When by board of county canvassers; 

form, ? 1155: 426. 
When by state board of canvassers; form 

and delivery of, R 1165, 1167: 427. 
For representatives in congress, % 1166: 

427. 
For presidential electors, <j 1168: 427. 

Election S a y : 
Mulct saloons to be closed on, I 2448,1[ 9: 

861. 
Deemed holiday, as to negotiable paper, 

I 3055:1076. 
Party not required to take depositions 

upon, I 4688: 1869. 
Election Precincts: 

How constituted, etc., voters in, \\ 1090-
1092: 408. 

In cities, for school elections, \ 2755: 936. 
Electors: 

See VOTERS. 
For president, see PRESIDENTIAL 

ELECTORS, \\ 1173-1176: 428. 
Electric Apparatus: 

Regulation of, in cities, \ 711: 301, and \ 
775: 329. 

Electric Plants : 
Powers of cities and towns as to, 1 720, 

et seq.: 303. 
Of cities under special charter, H 

955, 956: 380. 
Taxation of, \ 1343: 473. 

Eligibility: 
Of representatives in General Assembly, 

Const., art. 3, § 4: 84. 
Of senators in General Assembly, Const., 

art. 3, l 5: 84. 
To office of governor or lieutenant-gov

ernor, Const., art. 4, \ 6: 91. 
Of women to office of county recorder, 

\ 493: 248. 
To office of county superintendent, 

\ 2734: 929. 
Embankments : 

Of mill-owner, penalty for injuring, § 
1937: 671. 

Embezzlement : 
Diversion of funds by city or town officer. 

deemed, \ 743: 308; \ 904: 366, and \ 
958: 381. 

Of state property bv officer or soldier of 
militia, I 2192: 774. 

By public officer, \ 4840: 1917. 
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Embezzlement—continued : 
By officer, clerk, agent, attorney, etc., g{j 

4842, 4843: 1918. 
By bailee, \ 4841: 1918. 
By series of acts, \ 4842: 1918. 
By common carrier, \ 4844: 1919. 
Requirements of indictment for, g 5302: 

2026. 
Disposition of property taken by, ü g 5563, 

5568-5574: 2122. 
Eminent Domain: 

See CONDEMNATION OF PROPERTY. 
Employes: 

Rights of, as to voting, g 1123: 419. 
Of railways, liability of company for in

juries to, g 2071: 730. 
In mines, provisions for the safety and 

protection of, see MINES AND MINING, 
gg 2486-2492: 871. 

Debts owing to, preferred, gg 4019-4022-
1601. 

Black-listing of, punished, gg 5027, 5028: 
1959. 

Employers: 
Must allow employes time and liberty to 

vote, g1123: 419. 
Duty of, to report to bureau of labor sta

tistics, g 2474: 868. 
Employment: 

Continuous, embezzlement during, g 
4842: 1918. 

Enact ing Clause: 
For laws, form of, Const., art. 3, g 1: 82. 

Encampments : 
Of militia, U 2184, 2185: 773, and g 2213: 

777. 
Sale of intoxicating liquor^ at, 

punished, g 2188: 774. 
Encumbrance Book: 

See INCUMBRANCE BOOK. 
Encumbrances : 

See INCUMBRANCES. 
Endorsee: 

See INDORSEE. 
Endorsement: 

See INDORSEMENT. 
Endorser: 

See INDORSER. 
Engineer: 

City, in cities of first class, lection of, § 
647: 281. 

In special charter cities, g 940: 379. 
To advise with board of public works, 

gg 865, 874: 356. 
Of railway engines, must give signal at 

highway, and stop at railway crossings, 
g 2072, 2073: 734. 

Of passenger boat, must have license, \ 
2512: 879. 

Enlistment: 
In Iowa National Guard, g 2173: 771. 

Entertainment: 
Evasion of payment of admission fee to, 

punished, g 4817: 1907. 
Enticing Away: 

Female child for purposes of prostitu
tion, g 4760:1891. 

Child under fifteen years of age, g 4761: 
1891. 

Female to house of ill fame, g 4942:1942. 
Child, or female child, for purposes of 

prostitution, jurisdiction of offense of, 
g 5160:1985. 

Female, limitation of prosecution for, 
g 5164:1986. 

Entries: 
I N COURT RECORDS: 

Made in vacation, when signed. ? 
242: 165. 

How amended, expunged or cor
rected, gg 243, 244: 166. 

On docket of justice, § 4484: 1806. 
By deceased person, when admissible in 

evidence, 4622: g 1845. 
Against interest, receivable in evidence, 

g 4622: 1845. 
Original, copies of, as evidence, \\ 4636, 

4637: 1858. 
False, by public officer, punishment for, 

g 4907: 1934. 
Equalization of Taxes: 

See BOARDS OF R E V I E W , g 1370, et seo.: 
485. 

Equitable Actions: 
How tried, g 3652: 1399. 
Trial term for, g 3656: 1407. 
Reference of question of fact in, g 3735, 

If 3: 1459. 
Judgment by default in, g 3793: 1509. 
To enforce lien of attachment on part

nership property, § 3904; 1554. 
To enforce lien of execution on partner

ship property, g 3978: 1587. 
To subject property to execution, § 4087*. 

1626. 
See, also, ACTIONS. 

Equitable Interest in Heal Estate: 
Levy of attachment upon, g 3899: 1552. 
How subjected to satisfaction of judg

ment, g 4079: 1625. 
Equitable Issues: 

In actions at law, how triable, g 3435: 
1236. 

Equitable Proceedings: 
What actions prosecuted by, gg 3427-

3430: 1234. 
See, also, EQUITABLE ACTIONS. 

Equitable Relief: 
When claim against estate filed too late, 

g 3349: 1204. 
Equity: 

Jurisdiction of supreme and district 
courts in, Const., art. 5, gg 4, 6: 96. 

Justices of peace have no jurisdiction in, 
Const., art. 11, § 1:105, and § 4477:1804. 

Erasure: 
Pleadings not to be amended by, g 3603: 

1381. 
Modifications of instructions not to be 

made by, § 3706: 1439. 
Error: 

As to kind of proceedings, how corrected. 
gg 3432-3434: 1235. 

How waived, §3437: 1238. 
Not affecting substantial rights, to be 

disregarded, g 3601: 1380. 
Clerical, in application for continuance, 

may be amended, g 3667: 1413. 
In ruling on continuance, may be re

viewed, g 3669: 1413. 
Not presented to court below, is not 

ground for appeal, g 4105: 1642. 
Writs of, from justices, gg 4569-4572: 

1822. 
Writs of, to supreme court, see A P P E A L S . 
In ruling upon exceptions to depositions, 

waived, § 4714: 1877. 
Errors: 

Assignment of, see ASSIGNMENT OF ER
RORS. 
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Escape: 
From Industrial School,aiding punished, 

g 2712: 924. 
O P PBISONEB: 

Jailer or officer permitting, pun
ished, U 4891-4893: 1932. 

From penitentiary or jail, person 
aiding, punished, gg 4894, 4895: 
1932. 

From custody of officer, person aid
ing, punished. g 4896: 1932 

From penitentiary, punishment for, 
? 4897: 1932. 

From county jail, punishment for, g 
4898: 1933. 

From penitentiary, reward for re
arrest, g 5681: 2143. 

From prison or officer, aiding or 
assisting in, gg 4891-4896: 1932. 

Escheat: 
Of lands of nonresident aliens and for

eign corporations, gg 2889, 2891, 2892: 
977. 

Of property not inherited, g 3387: 1224. 
Proceedings in case of, gg 3388-3391: 

1224. 
Escrow: 

How pleaded, g 3629: 1390. 
Establishment of Highways: 

See ROADS, g 1482, et seq.: 554. 
Estate: 

Particular or superior, how pleaded, § 
3634: 1392. 

Estates: 
Of insane person, liable for support in 

hospital or asylum, § 2297: 797. 
Infutwo, may be created, g 2917: 995. 
Of insolvents, see ASSIGNMENT FOR 

CEEDITOES, g 3071, et seq.: 1084. 
Of minors, management of by guardians, 

g 3194, et seq.: 1152. 
Of drunkards, spendthrifts and idiots, 

how settled, when insolvent, g 3227: 
1163. 

Estates of Decedents: 
Jurisdiction of district court as to. g 

225: 158. 
How far conferred on clerk, g 250-

252: 169. 
When concurrent in two or more 

counties, g 3264: 1169. 
Is co-extensive with state, g 3265: 

1169. 
When judge disqualified to act as to, g 

3263: 1169. 
Court always open on business relating 

to; hearing, notice, gg 3261, 3262: 1169. 
Process as to, may be revoked, g 3266: 

1169. 
Clerk to have supervision of bonds re

lating to, gg 3267, 3268: 1169. 
To prepare calendar of cases relating 

to, gg 3269:1170. 
Liability of, for collateral inheritance 

tax, gg 1467-1480: 550. 
Of insane persons, liable for hospital or 

asylum expenses, g 2297: 797. 
Wills disposing of, their execution, pro

bate, effect, etc., see W I L L , §3270, et 
seq.: 1170. 

ADMINISTRATION and settlement of. 
filing and paying claims against, sale 
of property, etc., see EXEOUTOES OR 
ADMINISTRATORS. 

Estates of Decedents—continued-!-^ 
DESCENT AND DISTRIBUTION: \ 

In case of resident aliens, Const., 
art. 1, g 22: 80. 

In case of nonresident aliens, g 2889: 
977. 

Of personal property, gg 3362-3365: 
1209. 

Share of surviving spouse, how set 
off, g g 3366-3374: 1210. 

Sale in lieu of division, g 3375: 
1217. 

Not affected by will, g 3376: 1217. 
Election as between dower and 

homestead, g 3377: 1220. 
Rules of descent, g g 3378-3382: 1220. 

In case of illegitimate children, 
g g 3384, 3385: 1223. 

Advancements, how considered, g 
3383: 1222. 

Heir causing death, disinherited, g 
3386: 1224. 

Escheat of uninherited property, g g 
3387-3391: 1224. 

Title of deceased patentee inures to 
heir, devisee or assignee, g 3392: 
1224. 

Holder of claim against, may redeem 
from execution sale, g 4046: 1615. 

Estrays: 
Defined; may be taken up, gg 2321, 2322: 

805. 
Proceedings upon taking up; notices, 

fees and expenses, g g 2323-2325: 805. 
Bond to release, g 2333: 807. 
When title vests in taker-up, g 2326:806. 
Recovery by owner,of property or value, 

gg 2327, 2328: 806. 
Use of, by taker-up, g 2329: 806. 
Taker-up not liable for escape or death, 

g 2330: 807. 
Misconduct of taker-up or officers, pun

ished, gg 2331, 2332: 807. 
Fees for services relating to, g 2349: 810. 

Estray Book: 
O F JUSTICE OF THE PEACE: 

Entry of estray notice in, g g 2323, 
2325: 806. 

Entry in, concerning boats, lumber, 
etc., found adrift, g 2371: 816. 

Entry in, concerning goods, etc., 
found, g 2373: 816. 

Entry in,concerning unclaimed prop
erty, g 3130:1120. 

O F COUNTY AUDITOR: 
Entry of estray notice in, gg 2323, 

2325: 806. 
Entry in, concerning boats, lumber, 

etc., found adrift, g 2371: 816. 
Entry in, concerning goods, etc., 

found, g 2373: 816. 
Est ray Vessels, Rafts or Lumber: 

See LOST GOODS, g 2371, et seq.: 815. 
Evasion: 

Of liquor laws to be prevented by courts 
and jurors, g 2431: 856. 

Eviction for waste: 
Judgment of, g 4304: 1760. 

Evidence: 
Records of other states as; how authenti

cated, p. 34. 
Religious opinions not to render witness 

incompetent, Const., art. 1, i 4: 61. 
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Evidence—continued : 
Certified copies of records of land office 

as, ? 75: 130. 
Copy of field-notes and plat of surveyor 

as, § 538: 258. 
Tax deed is, of what, \ 1444: 532. 
Records of tax sale as, \ 1451: 541. 
In actions against carriers for illegal 

charges, \ 2131: 757. 
In prosecutions for the illegal sale of 

liquors by permit holders, \ 2399: 832. 
Of general reputation, in actions to en

force liens in liquor cases, \ 2422: 844. 
Of illegal selling or keeping of liquors; 

presumptions, \ 2427: 854. 
Assessment and payment of mulct tax 

not to be used as, against payer, i 2454: 
864. 

Power of commissioner of bureau of 
labor statistics to take, \ 2471: 867. 

Of agreement as to party walls, must be 
in writing, \ 3003: 1055. 

"Use of easement not admissible as, \ 
3004: 1055. 

Of service of notice to terminate use of 
easement, \ 3007: 1056. 

Certificates of warehousemen as, \ 3129: 
1119. 

In actions for divorce, \ 3173: 1137. 
Of regularity of sale of property by 

guardian, \ 3212: 1160. 
Probated wills may be read as, \ 3286: 

1178. 
Executor's deed is presumptive, of what, 

I 3330: 1196. 
Amount required, not affected by verifi

cation of pleading, \ 3590: 1368. 
Of mitigating circumstances in actions 

for injuries to person, character or 
property, I 3953: 1369. 

What admissible under denial, % 3615: 
1384. 

Form of, in ordinary and equitable 
actions; what to go to supreme court; 
how certified, \\ 3651, 3652: 1398. 

Absence of, as ground for continuance, 
\ 3664: 1411. 

Affidavit for continuance used as, when, 
I 3665: 1412. 

Upon trial of challenge to juror, § 3689: 
1418. 

Order of introduction of, § 3700: 1419. 
Admission of, to correct mistake or over

sight, \ 3719: 1446. 
Kxception to ruling upon, how taken, 

\ 3750: 1466. 
Newly discovered, as ground for new 

trial, I 3755: 1479. 
Upon default in equitable actions, \ 3793: 

1509. 
Offer to confess judgment, not admissible 

as, U 3817, 3818: 1518. 
Offer to compromise, not admissible as, 

.11 3819,3820: 1519. 
Documentary, expense of procuring 

taxed as costs, % 3856: 1533. 
Answer of garnishee, competent as, I 

3945: 1573. 
Sheriff's deed is presumptive, of what, 

i 4064: 1622. 
Of proceedings in foreclosure of chattel 

mortgage, how preserved, $.4281:1744. 
In habeas corpus proceedings, 3 4450: 

1796. 

Evidence—continued : 
In proceedings for contempt, 14466:1801. 
Objections to, in justice's court, \ 4520: 

1812. 
GENERAL PRINCIPLES: 

Who competent as witnesses, \ 4601: 
1830. 

Facts shown to lesson credibility, \ 
4602:1830. 

Interest shall not exclude witness, \ 
4603: 1830. 

As to personal transactions where 
one party is deceased, \ 4604, 4605: 
1831. 

Husband or wife as witness against 
the other, \ 4606:1837. 

Privileged communications, \\ 4007-
4609: 1838. 

Judge competent witness, \ 4610: 
1839. 

Civil or criminal liability as excuse 
for refusing to answer. H 4011, 
4612: 1840. 

Previous conviction, \ 4613: 1840. 
Moral character as affecting credi

bility, I 4614:1841. 
Part of act, conversation or writing, 

I 4615:1842. 
Written portion of instrument con

trols printed, g 4616: 1842. 
Terms of agreement taken as under

stood, H637:1842. 
Historical works; books of science or 

art; maps and charts, 'i 4618: 1843. 
Subscribing witness, \ 4619:1844. 
Proof of handwriting, \ 4620:1844. 
Proof of private writing bv acknowl

edgment, \ 4621:1845. 
Entries and writings of a person tie-

ceased, I 4622: 1845. 
Books of account, § 4623: 1846. 
Notary's certificate of protest. \ 4624: 

1848. 
Statutes of frauds, 'fi 4625^628: 1848. ^ 
Instruments affecting real property, 'fi 

4629, 4632:1855. 
Record, or certified copy, \'i 4630, 4631: 

1856. 
United States and state patents, \ 4633: 

1857. 
Field-notes or plats, \ 4634: 1857. 
Certified copies of records, entries or 

papers, g'4635: 1857. 
Books of original entries, 'i'i 4630, 4637: 

1858. 
Officer to give copy, I 4638: 1858. 
Copies Of maps, etc., from surveyor-gen

eral's office, \ 4639: 1858. 
Certificate as to search for paper, \ 4640: 

1858. 
Duplicate receipt or certificate of re

ceiver of land office, \ 4641: 1858. 
Certificate of entry, \ 4642: 1858. 
Signature of officer presumed genuine, 

? 4643: 1858. 
Judicial records, how proved, 1? 4044-

4647: 1859. 
Presumption as to regularity of pro

ceedings, \ 4648: 1860. 
EXECUTIVE AND LEGISLATIVE RECORDS : 

Acts of executive, and proceedings 
of legislature, M 4649, 4650: 1861. 

Statutes, I 4651: 1861. 
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Evidence—con tin tied : 
EXECUTIVE AND LEGISLATIVE REC

ORDS—continued : 
Written law; unwritten law, g 4652: 

1862. 
Ordinances or proceedings of munic

ipal corporation, g 4653: 1862. 
Production of books and papers, gg 4654-

4657: 1862. 
TESTIMONY; HOW PROCURED: 

Subpoenas for witnesses, g 4658:1863. 
Subpoenas to bring books and papers, 

g 4659:1863. 
How far witnesses may be compelled 

to attend, g 4660:1863. 
Fees of witnesses, g 4661:1863. 
Fees in advance, g 4662:1864. 
Return of fees advanced, g 4663:1865. 
Failing to obey subpoena, gg 4664, 

4665:1865. 
Service of subpoena on witness at

tempting to conceal himself, \ 
4666:1865. 

Failure of party to obey subpoena, 
gg 4667, 4668:1865. 

Subpoena by officer or board, g 4469: 
1865. 

Of prisoner, gg 4670, 4671:1865. 
Subpoenas by person authorized to 

take depositions to be used in other 
states, how issued and served, g 
4672:1866. 

A F F I D A V I T S : 
How procured, gg 4673-4678:1866. 
Presumption of genuineness of sig-

ture of officer to, g 4679:1867. 
To prove and perpetuate publication 

or posting of notice, etc., gg 4680-
4683:1867. 

Depositions, see DEPOSITIONS. 
I N CRIMINAL CASES: 

"What sufficient to warrant convic
tion for treason, g 4726: 1879, and 
Const., art. 1, g 16: 71. 

Of existence of corporation in pros
ecution for forgery or counterfeit
ing, g 4870:1927. 

In prosecution for keeping house of 
ill fame, g 4944: 1943. 

Rules of, in civil cases, applicable, 
g 5483: 2094. 

Defendant as a witness, gg 5484, 5485: 
2100. 

What necessary to conviction for con
spiracy, g 5490: 2105. 

Confession alone not sufficient to 
warrant conviction, jj 5491: 2105. 

In case of prosecution of railway for 
obstructing highway, g 5486: 2102. 

In case of rape, g 5487: 2102. 
What sufficient corroboration in 

prosecution for rape, etc., g 5488: 
2102. 

Corroboration required in prosecu
tion for defilement, \ 4757: 1890. 

Testimony of accomplice not suffi
cient to convict, g 5489: 2104. 

Reputation Of house of ill fame, as, 
g 4944: 1943. 

Reputation of place, in prosecution 
for keeping opium joint, g 5003: 
1954. 

In prosecutions for gaming, betting, 
etc., g 4612:1840. 

Evidence—continued : 
I N CRIMINAL CASES—continued: 

Possession of stolen logs or lumber, 
g 4836: 1916. 

Before magistrate, taken in short
hand, g 5227:1996. 

Taken down when defendant waives 
examination, g 5239: 1999. 

Subpoenas, how issued and served, 
gg 5492, 5493:2106. 

Depositions and perpetuating testi
mony, gg 5498, 5499: 2107. 

Examination: 
Of attorneys for admission, gg 311, 312: 

188, and R. gg 98-105: 2166. 
Of candidates for mine inspector, g 2481: 

870. 
Of pilots and engineers of passengee 

boats, g 2512: 879. 
Of candidates to practice medicine, g 

2576: 893. 
Of candidates for practice of pharmacy, 

gg 2589, 2590: 897. 
Of candidates for practice of dentistry, 

2597: 900. 
Of teachers by board of educational ex

aminers, gg 2629: 908. 
Of teachers by county superintendent, 

2735-2737: 930. 
Of insolvent, to discover assets, gg 3081: 

1095. 
Of person suspected to have property of 

estate, g 3315: 1191. 
Of executor as to accounts, g 3395: 1225. 
Of garnishee in court, g 3941:1570. 

Exceptions: 
To interrogatories attached to pleadings, 

g 3606: 1382. 
To general law, how pleaded, g 3621: 

1386. 
To giving or refusing instructions, g g 

3707, 3709: 1439. 
To additional instructions given at re

quest of jury, g 3720: 1447. 
To report of referee, g 3740: 1460. 
Bill of, before referee, g 3742: 1462. 
General provisions as to, and as to bills 

of, gg 3749-3753: 1463. 
When to be disregarded in the supreme 

court, g 3754: 1473. 
To report of commissioners in action to 

establish disputed corners and bound
aries, g 4235: 1736. 

To depositions, gg 4712-4714: 1874. 
In criminal cases, g g 5415-5421: 2072. 

Exchange: 
Provision for payment of does not render 

instrument non-negotiable, g3055:1077. 
Exclusive Privileges: 

Not to be granted by General Assembly, 
Const., art. 8, g 12: 101. 

Execution: 
May issue before record signed, g 242:165. 
In contested election cases, how issued, 

g 1221: 439. 
Fee bill for costs to have effect of, when, 

g 1299: 450. 
Against corporation, how levied, g g 1631, 

1632: 597. 
Franchise may be sold under, g 1634: 

600. 
Of ouster, not to issue against occupying 

claimant after petition filed, g 2964: 
1022. 
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Execution—continued : 
Against homestead, sale under, g 2976: 

1032. 
Against executors, for costs, g 3401:1227. 
Against executors, when more than one, 

g 3410: 1229. 
Officer holding property under; replevin 

against; interpleader^ g 3487: 1290. 
For costs, upon dismissal of cause of 

action, \ 3788: 1496. 
Special, facts entitling to must be 

pleaded, g 3772: 1498. 
Upon judgment by agreement, g 3781: 

1500. 
Upon judgment by confession, g 3816: 

1518. 
Special, for sale of attached property. 

g 3924: 1559. 
Against garnishee, to be suspended until 

debt due, g 3949: 1577. 
GENERAL PROVISIONS CONCERNING: 

What judgments and orders enforced 
by, | 3954: 1578. 

May issue, when: how many; to other 
counties, g 3955: 1578. 

May issue and be executed on Sun
day, when, g 3956: 1579. 

May issue as soon as judgment ren
dered, g 3957 1579. 

Entries concerning, to be made on 
judgment docket, g 3957: 1579. 

Sent to other county, levy and re
turn of, gg 3958, 3959; 1579. 

Form and contents of, gg 3960-3963: 
1579. 

Officer's receipt for and return of, g 
3964: 1581. 

Indorsements upon by officer, g 3965: 
1581. 

Against principal and surety, form 
and service of; subrogation, g g 
3966-3907: 1582. 

How levied upon various kinds of 
property, gg 3968-3974: 1582. 

Is no lien on personal property be
fore actual levy, g 3970: 1584. 

Persons indebted to execution de
fendant may pay officer holding, g 
3972: 1585. 

Garnishment under, gg 3975, 3976: 
1586. 

Against joint or partnership prop
erty, gg 3977, 3978:1587. 

Levy upon mortgaged personal prop
erty, gg 3979-3990: 1587. 

Notice of claim to property; indem
nifying bond, gg 3991-3995: 1589. 

Stay of, see STAY O F EXECUTION, g g 
3996-4006: 1593. 

Property exempt from, see E X E M P 
TION FROM EXECUTION, g g 4007-
4018:1595. 

Claims for labor to be paid first, g g 
4019-4022: 1601. 

Sales under, see EXECUTION SALE, 
gg 4023-4034:1602. 

Money, notes, etc., may be appropri
ated at face value without sale, g 
4035:1610. 

Against real estate of deceased debt
or, how procured, gg 4036-4039: 
1610. 

Mutual, mav be set off by officer, 
when, g 4040:1610. 

Execution—continued : 
GENERAL PROVISIONS CONCERNING— 

continued: 
Appraisement of personal property 

before sale, g 4041:1611. 
Choice of proceedings when property 

unsold for want of bidders, g 4042: 
1612. 

Sale of real estate under, deed or 
certificate, when, gg 4043, 4044: 
1612. 

Redemption from sale under, when. 
by' whom, terms, method, etc., gg 
40á5-4061:1613. 

Deedrfor real estate sold under, when 
mafce; recorded; presumptive evi
dence, gg 4062-4064: 1620. 

Rights of purchaser under, from 
da{e of sale to date of deed, g 4065: 
1622 

Provpions concerning, applicable to 
justices' courts, g 4066:1623. 

In case of the death of one or all of 
the plaintiffs; proceedings, g g 
4067-4070: 1623. 

In case of death of part of the de
fendants, g 4071: 1623. 

PROCEEDINGS AUXILIARY TO: 

Examination of debtor for discovery 
oí property, f g 4072-1086: 1624. 

Equitable action to subject property 
to, gg 4087-4090: 1627. 

Countermanded, on filing of appeal bond, 
gg 4128^131: 1671. 

For restitution of property, on reversal 
by supreme court, g 4145:1704. 

From supreme court, issuance and re
turn of, g 4153: 1707. 

On judgments affirmed in supreme court, 
R. g 59: 2159. 

On judgment in replevin, gg 4177, 4178. 
1721. 

In action to recover real property, g g 
4202, 4203, 4207: 1726. 

On appeal in action of forcible entry and 
detainer, g 4222: 1731. 

On judgment in foreclosure, gg 4289, 
4290: 1748. 

Purchaser under, mav recover for waste 
or trespass, g 4309: 1761. 

On judgment against boat or raft, g g 
4409-4411: 1791. 

I N JUSTICES' COURTS: 
Recalled after setting aside default, 

g 4516: 1812. 
Setting off of, gg 4532, 4533: 1814. 
Cannot issue after transcript is taken 

to court, g 4538: 1814. 
Issuance, form, date, when return

able, gg 4539-4541: 1815. 
Renewal of, gg 4542, 4543, 4545: 1815. 
Suspended by appeal, g 4554: 1818. 
May be issued upon judgment of 

predecessor, g 4586: 1826. 
May be issued by successor, g 4594: 

1827. 
O F JUDGMENT IN CRIMINAL CASES: 

Of sentence of death, time and 
method of, gg 4732-4743: 1884. 

By commitment, g g 5443-5447: 2083. 
For a fine, g 5446: 2084. 
For abatement or removal of a nui

sance, etc., g 5447: 2084. 



INDEX. 2241 

Execution—continued : 
O F JUDGMENT I N CRIMINAL CASKS— 

continued: 
After affirmance by supreme court, 

U 5465-5468: 2091. 
• Upon judgment for fine, may be 

stayed, $ 5532: 2117. 
Of judgments upon information in 

justices' courts, ? 5608: 2129. 
Execution of Instruments: 

Acknowledgment of, Ü 2942, el scq.: 1015. 
Proof of, in lieu of acknowledgment, \\ 

2949, 2950: 1019. 
Of will, probate of, how far conclusive 

as to, 13296: 1181. 
Testimony of subscribing witnesses not 

conclusive as to, \ 4619: 1844. 
Execution Sale: 

Cities and towns may purchase at, when, 
882: 359. 

Special charter cities may purchase at, 
when, ? 1000: 389. 

Purchase at, by state, county or other 
municipal corporation, when and how, 
U 2894, 2895: 979. 

Amount to be bid; disposition of pro
ceeds, U 2895, 2896: 979. 

Costs and expenses, how paid, $ 2897: 
980. 

Management and control of land so 
purchased, \\ 2898-2900: 980. 

Public notice of, how given, fees, \\ 4023, 
4024:1602. 

In case of constables' sales, \ 4026: 
1603. 

Kotice to defendant in possession of land 
to be sold, \ 4025: 1602. 

Penalty for selling without notice, but 
sale valid: 4027: 1603. 

Time and manner of, § 4028:1603. 
Adjournments of, \ 4029: 1608. 
Disposition of proceeds; overplus, \ 4030 

1608. 
Additional, for unsatisfied balance, \ 4031 

1608. 
Of land.plan of division by debtor, \ 4032; 

1609. 
When purchaser fails to pay, ? 4033:1609. 
"Vacation of, when judgment was no lien 

on property sold, g 4034:1009. 
Money, notes, etc., appropriated at par 

without sale, ? 4035: 1610. 
Of real estate of decedent, how procured, 

U 4036-4039: 1610. 
Personal property and leaseholds to be 

appi-aised before sale, § 4041: 1611. 
Proceedings when no bidders, 2 4042: 

1612. 
Of real estate, when absolute, deed or 

certificate, when, \l 4043, 4044: 1612. 
Redemption from, by whom; terms, 

method, etc., \\ 4045-4061: 1613. 
Deed upon failure to redeem, 14062: 

1620. 
Recording and effect of, \% 4063, 

4064: 1622. 
Of land without notice to defendant in 

possession, set aside, \ 4025: 1602. 
Purchaser at, may recover possession by 

aotion of forcible entry or detainer, \ 
4208, | 3: 1728. 

Executive council: 
General statutory provisions concern* 

ing, U 155-170: 146. 
141 

Executive Council—continued: 
How constituted, J 155:146. 
Secretary of, election and duties, H 156, 

157: 146. 
Report of; preparation, contents, publi

cation, | 157: 146. 
Duties of, in relation to accounts of state 

institutions, ? | 158-163: 146. 
Duties of, in relation to Capitol and 

grounds, § 164: 147. 
Duties of, in providing furniture and 

supplies for public offices and officers, 
M 165-169:147. 

May draw warrants on contingent fund, 
for what purposes, § 170: 149. 

Duties of, in relation to census, \\ 171-
175: 149. 

Duties of, as to contract for publishing 
supreme court reports, \\ 218-223: 157. 

To levy tax to pay county bonds, when, 
i 408: 220. 

To publish change in class of cities, \ 
639: 280. 

Duties of as state board of canvassers, 
\\ 1160-1163: 426. 

To assess telegraph and telephone com
panies, U 1330-1332: 469. 

To assess railway companies, \\ 1334-
1337: 471. 

To assess sleeping and dining cars, 8 
1341: 473. 

To provide rules for uniformity in as
sessments, § 1362: 483. 

Duties of, as state board of review, \\ 
1378-1382: 490. 

To levy taxes to pay delinquent munici
pal bonds, § 1381: 491. 

To appoint committee to examine finan
cial business of State Agricultural 
Society, \ 1656: 604. 

To direct publication of report of director 
of weather and crop service, \ 1680: 
608. 

Duties of. as to building and loan associa
tions, I 1894: 663. 

To classify railways. 1 2078: 737. 
To appoint board of examiners of mine 

inspectors, i 2479: 869. 
To approve bond of treasurer of Soldiers' 

Home, I 2603: 902. 
May authorize sale of school lands at less 

than minimum price, jj 2842: 967. 
Has management of lands bid in by state 

on execution, ? 2898: 980. 
Executive Department: 

General provisions concerning, Const., 
art. 4: 91. 

Executive Power: 
Vested in governor, Const., art. 4, ? 1: 91. 

Executors or Administrators: 
Term " executor " includes administra

tor, ? 48, H 21: 125. 
District court has jurisdiction of, \ 225: 

158. 
Clerk may appoint, and approve bonds 

and reports of, and make orders for 
sales of personal property by, \ 250: 
169. 

May designate newspaper for publica
tion of notices, ? 1293: 450. 

Bonds of, must be approved and revised 
by clerk, gg 3267, 3268: 1169. 

Court appoints, when none named In 
will, i 3278: 1175. 
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Executors or Administrators—continued: 
Entitled to copy of will, ? 3287: 1178. 
Who may be; refusal to act; vacancy; 

substitution, U 3288-3292: 1178. 
Foreign, sale of real estate by, under 

will, ? 3295: 1180. 
Who entitled to be appointed as; order 

of priority, U 3297, 3298: 1182. 
Special, appointment and powers of, \\ 

3299, 3300: 1182. 
Bond and oath of, \\ 3301, 3302: 1183. 
May be exempted by will from giving 

bond, ? 3336: 1198. 
Letters and notice of appointment, ?? 

3303, 3304: 1184. 
Limitation of time for appointment of, \ 

3305: 1186. 
Foreign, appointment and powers of in 

this state, \ 3306: 1186. 
Powers of, without apiwintment, I 

3308: 1187. 
Of the estates of absentees presumed to 

be dead, 1 3307: 1187. 
SETTLEMENT OF THE ESTATE BY: 

Inventory and appraisement, 'i\ 3310, 
3311: 1188. 

Property and money exempt from 
decedent's debts. U 3312,3313:1189. 

Allowance to widow and children, 
? 3314: 1190. 

Discovery of assets, §? 3315-3317, 
1191. 

Compounding claims, \ 3318: 1192. 
Mortgage as assets; satisfaction, \ 

3319: 1192. 
Debts to be paid with credits, as far 

as practicable, \ 3321: 1192. 
Sale of personal property, \ 3322: 

1192. 
Sale of mortgage of real estate to 

pay debts, \\ 3323-3331: 1193. 
Bond to prevent sale, \\ 3328, 3329; 

1196. 
Possession and rents of real estate, 

U 3333-3335: 1197. 
Continuing business of decedent, § 

3337: 1198. 
Filing and allowing or proving 

claims, U 3:138-3344: 1198. 
Pending actions prosecuted to judg

ment; effect, I 3345: 1203. 
Executor not to allow his own claim, 

\ 3346: 1203. 
Order of paying expenses, charges 

and claims, \\ 3347-3353: 1203. 
Collateral inheritance tax must be 

paid, U 1474, 1475: 552. 
Limitation as to claims of fourth 

class, I 3349: 1204. 
Payment of incumbrances on real 

estate, \ 3354: 1207. 
Payment of legacies. \\ 3355-3360: 

1207. 
Judgment on bond for failure to pay 

as ordered, § 3361: 1208. 
Distribution of remaining personal 

property, \ 3362: 1209. 
Payment of distributive shares, \\ 

3303-3365: 1210. 
Interlocutory and final reports and dis

charge of, U 3393-3400: 1224. 
What reports and accounts must show, j¡ 

3420:1231. 
Mav pay funds to clerk for purposes of 

discharge, I 370: 210. 

Executors or Administrators—continued: 
Notice of application for discharge, \ 

3422:1232. 
When personally liable for costs, \ 3401: 

1227. 
Each to account for his own receipts only, 

I 3402:1228. 
Service of notice upon, how, $ 3403, 3404: 

1228. 
Failure to account; forfeiture, \ 3405: 

1228. 
Has no authority where decedent wa3 

only executor or trustee, <j 3408:1228. 
Acting as, without authority; liability, 

\ 3407:1228. 
May be required to perform contracts of 

decedent, \ 3409: 1229. 
Co-executors treated as one person, in 

actions, I 3410:1229. 
May be required to furnish list of heirs, 

\ 3412:1230. 
Compensation of, ? 3415: 1230. 
Removal of; delivery to successor, ty 

3416-3419:1231. 
May sue in their own name, §3459:1274. 
Verification of pleadings bv, not re

quired, g 3586: 1368. 
Capacity of; how pleaded and denied, \\ 

3627, 3628 1389. 
Garnishment of, I 3936:1568. 
Competency of witnesses in action 

against, g 4604:1831. 
Promise of, to be individually liable, 

must be in writing, \ 4625: 1848. 
Exemplary Damages: 

For causing intoxication, \ 2418' 844. 
In action upon attachment bond, ? 3887: 

1542. 
In action to recover real property. \ 

4197: 1725. 
Exemption: 

FROM JURY DUTY: 
Who entitled to, in general, \ 333: 

201. 
Firemen entitled to, U 2462-2465: 

865. 
Members of Iowa National Guard 

entitled to, ? 2209: 777. 
Not cause for challenge, g 3692: 1418. 

FROM MILITARY DUTY: 
Who entitled to, Const., art. 6, \\ 

1, 2: 98, and § 2167: 770. 
Firemen entitled to, U 2462-2465. 

865. 
FROM TAXATION: 

What property exempt, \ 1304: 453. 
Agricultural lands in cities and 

towns, exempt from municipal tax, 
\ 616: 274. 

Exemption from Execution: 
Of proceeds of life insurance, § 1805: 642. \_ 
Of uniform, arms and equipments of Iowa 

National Guard, <j 2209: 777. 
From execution sale: 
Of homestead, U 2972, 2976, 2981, 2985, 

2986: 1025. 
Disagreement as to how, settled, \\ 

2982-2984: 1042. 
Of property set apart to widow, \ 3312: 

1189. 
Of damages for wrongful act producing 

death, \ 3313: 1190. 
Of public property, ? 4007: 1595. 
To resident head of family, \ 4008: 1595. 
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Exemption from Execution—continued: 
Of jiension money and homestead bought 

therewith, U 4009, 4010: 1598. 
j> Of personal earnings of resident head of 

family, and those of his family, \ 4011: 
1599 
"Family " defined, \ 4012: 1600. 

To unmarried persons and nonresidents, 
Í4013: 1600. 

To head of family starting to leave the 
state, i 4014:1600. 

Not allowed against execution for pur
chase money, \ 4015: 1600. 

To family of absconding debtor, \ 4016: 
1600. 

Right to, not waived by failure to claim, 
unless, g 4017:1601. 

Sending claims out of state to defeat 
right to, punished, \ 4018:1601. 

"~ Of poultry to women, \ 4008: 1596. 
Of sewing machine to seamstress, \ 4008: 

1596. 
Of money judgment in replevin for 

property entitled to exemption, \ 
4181: 1722. 

Exhibition: 
Evasion of payment of admission fee to, 

punished, \ 4817: 1907. 
Exoneration: 

Of garnishee upon payment or deliverv, 
\ 3944: 1572. 

Expenditure: 
Illegal, contract for, by public officer, 

punished, § 4913:1935. 

Of submitting constitutional amend
ments, how paid, \ 59:128. 

Of governor in execution of laws, how 
paid, \ 64:129. 

Contingent, of supreme court, how cer
tified, § 202:154. 

Of patients in Hospital for Insane, how 
paid, \\ 2281-2285: 794. 

Of children in Orphans' Home, how paid, 
\ 2692: 920. 

Of ])U]îils in School for Feeble-minded, 
g 2697: 921. 

Of pupils in College for the Blind, \ 2716: 
925. 

Of pupils in School for the Deaf, I 2726: 
927. 

Of family, both husband and wife liable 
for, I 3165:1133. 

Of executors and administrators, allow
ance for, ü 3415: 1230. 

Expenses—continued: 
Resulting from injury or death of child, 

who may sue for, § 3471:1286. 
Of special term of court to try cause on 

change of venue, how paid, \ 3513:1304. 
Of keeping convicts, how paid, \ 5651: 

2137. 
Exper ts : 

As to handwriting, ? 4620: 1844. 
Additional compensation of,as witnesses, 

% 4661: 1864. 
Explosives: 

Keeping of, in cities, regulated, \\ 713, 
714: 301. 

Use of,to injure person or property, pun
ished, U 4795-4799: 1904. 

Exposing: Child: 
Punishment for, ? 4766: 1894. 

Expositions: 
Industrial, in schools, \ 2786: 948. 

E x Post Facto Laws: 
Forbidden, Const., art. 1, \ 21: 75. 

Exposure of Person: 
Indecent: punished, § 4938: 1941. 

Express Car: 
Breaking and entering, punished, 2 4794: 

1903. 
Express Companies: 

Taxation of, \ 1345, 1346: 474. 
Declared to be common carriers and sub

ject to laws relating to railways, 'i 2165: 
769. 

Supervision of ,by railway commissioners, 
g 2166: 769. 

Duties and liabilities of as CARRIERS, 
see that title, \ 2122; 753. 

Place of bringing action against, \ 3497: 
1294. 

Service of original notice upon, § 3529: 
1315. 

Extension Center: 
Loan of books to by State Library, \ 2874: 

974. 
Extortion: 

By carriers, defined and punished, \\ 
2144. 2148: 763. 

Threats for purpose of, punished, \ 4767: 
1894. 

By receiving illegal fees, punished, ? 
4888: 193L 

Extradition: 
See FUGITIVES FROM JUSTICE, U 5169-

5181«: 1986. 

F 
Pacts: 

See FINDING O F FACTS. 
Pairs: 

Liquors not to be sold within one-half 
mile of, ? 2448,11 2: 861. 

See, also, AGRICULTURAL SOCIETIES, \ 
1653, et sea.: 604. 

False Alarm of Fire: 
Penalty for giving, g 2468: 866. 

False Personation: 
Obtaining money by, punished, \ 4838: 

1916. 
False Statements: 

By insurance companies, forbidden, \\ 
1738.1739: 622. 

False Statements—continued: 
To obtain liquors, punished, ? 2395: 830. 
To procure transportation of liquors, 

punished, \ 2420: 847. 
False Weights and Measures: 

Use of, punished, H 3026: 1060 and f 
I 5044: 1964. ~—' 

Falsely Assuming to be anOfficer: 
Punishment for, U 4901, 4902:1933. 

Family: 
Homestead of, exempt from execution, 

12972: 1025. " 
Under homestead law, defined, § 2973; 

1028. 
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family—continued : 
Maintenance of, when abandoned by hus

band or wife, g 3158:1129. 
Expenses of, husband and wife liable for, 

I 3165:1133. 
Of insane person under guardian, allow

ance for support of, g 3225: 1163. 
Property exempt to head of, H 4008,4011, 

4014: 1595. 
In exemption laws, does not include 

strangers or boarders, § 4012:1600. 
fares: 

Maximum rates of, upon railways, §2077: 
736. 

Farmers' Institutes: 
Provisions for the encouragement of, ?§ 

1675,1676: 607. 
f a s t Driving: 

Cities and towns may prevent, ? 725: 321. 
Over bridges, penalty for, § 1573: 582. 
Punishment for, \ 5039: 1960. 

ïather: 
Abandonment of children by; order as to 

property, \ 2220: 780. 
Term includes putative father of illegiti

mate child, in poor laws, \ 2250: 787. 
May be required to support poor chil

dren, \ 2216: 779. 
Of illegitimate child; question as to who 

i is, may be determined in proceedings 
tf9 to compel support, $ 2250: 787. 

, Of illegitimate children; inheritance by 
and from, \ 3385:1223. 

! May maintain action for expenses on ac
count of death or injury to minor child, 
\ 3471: 1286. 

Of illegitimate child,proceedings against 
for support, \\ 5629-5636: 2133. 

federal Courts: 
Judgments in, as liens upon real estate, 

U 3801, 3802:1511. 
Authentication of records of, I 4644: 

1859. 
f e e Simple: 

Term " heirs " or equivalent, not neces
sary to convey estate in, \ 2913: 994. 

Deed, form for, \ 2958: 1020. 
fees: 

To be collected by auditor of state from 
insurance companies, banks, etc., \ 
100: 135. 

Secretary and auditor of state to account 
for, \ 191: 152. 

To be collected and accounted for by 
clerk of supreme court, \\ 205,206: 154. 

Of marshal in superior court, \ 280: 175. 
To be collected and accounted for by 

_ _ clerk district court, \\ 296, 299, 300: 
/ 183. 

f In clerk's office belonging to others to 
be deposited with county treasurer for 
use of owners, \ 300: 185. 

-Of jurors, ? 354: 206. 
At coroner's inquest, \ 530: 257. 

Of notaries public, \ 382: 212. 
Of commissioners in other states, \ 386: 

213. 
To be collected and accounted for by 

county auditor, \\ 478, 480: 243. 
To be accounted for by county treasurer, 

§ 492: 248. 
To be collected and accounted for by 

county recorder, \\ 495, 498: 248. 
By sheriff, \\ 508, 511: 25L 

Í 

{ 

fees—continued: 
Of sheriff, in criminal cases, when pay

able by county, 1 512: 254. 
Of physician employed by coroner, \ 

529: 257. 
Of county surveyor, \ 543: 259. 
Of mayor, where no salary, \ 670: 287. 
Of police judge, ? 671: 287. 
Of marshals and their deputies, \ 673: 

287. 
Of city and town officers receiving sala

ries, to be accounted for, \ 675: 288. 
Of officers of special charter cities, in 

criminal cases, \ 946: 379. 
Of officers and witnesses in contested 

elections, § 1212: 438. 
For affidavit or certificate, \ 1291: 449. 
For affixing official seal, \ 1291: 449. 
For making transcripts, \ 1291: 449. 
For recording articles of incorporation, 

? 1291: 449. 
For conveying prisoner to jail, ? 1292: 

449. 
For making arrest under warrant, \ 

1292: 449. 
For publishing legal notices, \ 1293: 449. 
For setting up advertisements, \ 1296: 

450. 
To be receipted for, when paid, § 1294: 

450. 
When to be paid; when in advance, \\ 

1295, 1298: 450. 
Other than allowed by law, officer tak

ing, guilty of misdemeanor, \ 1297:450. 
Bill for, to be issued on demand, and to 

have effect of execution, when, \ 1299: 
450. 

Payable by state or county, not paid 
until itemized account filed with audi
tor, \ 1300: 450. 

Collected by officers, to be reported to 
board of supervisors, when and how, \ 
1301: 450. 

To be paid by corporations to secretary 
of state, R 1610, 1637: 589. 

By insurance companies to state 
auditor, I1752: 628. 

By life insurance companies to state 
auditor, 1818: 646. 

By fraternal beneficiary societies to 
state auditor, \ 1831: 649. 

By building and loan associations to 
state auditor, \ 1913: 667. 

For services in relation to public drains 
and ditches, \ 1945: 674. 

Of superintendent of Hospital for Insane 
when called as witness, \ 2293: 796. 

On appeal from commissioners of in
sanity, \ 2309: 800. 

In estray cases, who pays, ? 2325: 806. 
Of township clerk, for records as to 

fences, § 2370: 815. 
Of peace officer for abating liquor nui

sance, ? 2408: 840. 
In actions to enjoin liquor nuisances can

not be demanded in advance, ? 2412: 
841. 

Of oil inspectors, ? 2505: 877. 
Of inspectors of passenger boats, \ 2512: 

879. 
For examination by board of medical 

examiners, \ 2576: 893. 
Of county recorder for recording physi-

oian's certificate, \ 2577: 894. 
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Fees—continued : 
For the examination and registration of 

pharmacists, \ 2590: 898. 
For examining and licensing dentists, \ 

2597: 901. 
Of teacher, for state diploma or certifi

cate, \ 2631: 908. 
For copies of pleadings filed, \ 3558:1331. 
"What to be taxed as costs by clerk, \ 

3862: 1533, and \\ 3872, 3875: 1536. 
Of garnishee as witness, \ 3942:1571. 
For docketing cause in supreme court, 

must be paid in advance, \ 4121: 1665. 
Of jury, in justices' courts, to be taxed 

as costs, I 4593:1827. 
Of justices of the peace, and constables, 

ii 4597, 4598:1827. 
To be paid by the county, when, \ 

4599: 1829. 
To be paid into county treasury, 

when, g 4600: 1829. 
For taking depositions, g 4715: 1877. 
Of witnesses: 

Before committee of General Assem
bly, g 22: 116. 

At coroner's inquest, g 530: 257. 
Before county surveyor, g 542: 259. 
Before board of commissioners of 

insanity, g 2309: 800. 
In action to enjoin liquor nuisance, 

cannot be demanded in advance, 
g 2412: 841. 

Before commissioner of Bureau of 
Labor Statistics, g 2471: 867. 

On appeal to county superintendent, 
g 2821: 962. 

Garnishees entitled to, g 3942: 1571. 
In proceedings auxiliary to execu

tion, g 4084: 1626. 
In the various courts, g 4661: 1863. 

When demandable in advance, 
g 4662: 1864. 

Recovery of, by party paying, g 
4663:1865. 

To be tendered in advance, g 4662: 
1864. 

Unclaimed, to be reported by justice 
of the peace, gg 4595, 4596: 1827. 

Party paying entitled to receive, g 
4663: 1865. 

For defense in criminal cases, how 
paid, g 5492: 2106. 

Before officer taking deposition, g 
4716:1877. 

Of justices of the peace, g 4597: 1827. 
Of constables, g 4598: 1828. 
Of justices and constables, accounting 

for, g 4600: 1829. 
In criminal cases, paid by county, g 

4599: 1828. 
For docketing case in supreme court, 

r- prepaid, g 4121: 1665. 
For transcript in supreme court, pay

ment of, R. g 29: 2155. 
Extorting or receiving illegal, punished, 

\ 4888: 1931. 
Failure to pay over; false entries as to; 

appropriation of; punished, g g 4909-
4911: 1934. 

Of officers in prosecution of tramp, g g 
5137,5139: 1981. 

See, also, COMPENSATION. 
Fee BUI: 

In lieu of execution for collection of fees, 
J1299:450. 

Fee Book: 
To be kept by clerk, g 288, \ 3: 177. 

Feeble-Minded Children: 
County superintendent to report list of, 

2739: 931. 
See, also, INSTITUTION F O B F E E B L E 

MINDED CHILDREN, g 2693, et seq.: 920. 
Feeders of Stock: 

Lien of, for charges, g 3137: 112L 
Feed-stable Keepers: 

Lien of, for charges, g 3137:1121. 
Felony: 

Injury to fire apparatus punished as, g 
2466: 866. 

Assisting escape from industrial school 
punished as, g 2712: 924. 

Conviction of, as ground for divorce, g 
3174: 1137. 

Conviction of, as cause for challenge to 
juror, g 3688: 1417. 

Witness may be asked as to previous 
conviction of, g 4613: 1840. V 

Assault with intent to commit, punished, 
g 4772: 1897. 

Compounding of, punished, gg 4889, 4890: 
1931. 

Defined, g 5093: 1976. 
Presence of defendant necessary on ar

raignment for, g 5311: 2028. 
Defendant must be present on trial for, 

g 5338: 2036. 
Bail upon indictment before conviction, 

in case of, g 5504: 2109. 
Prosecution for, not barred by dismissal 

of previous action, g 5539: 2118. 
Female: 

Conveyance of, to Hospital for Insane, g 
2266: 791. 

Insane, confinement of, g 2271: 792. 
Period of minority of, g 3188: 1147. 
Unmarried, may sue for her own seduc

tion, g 3470: 1286. 
Employes, furnishing seats for, g 4999: 

1954. 
Rape upon, seducing, etc., punished, g g 

4756-4764: 1888. 
Enticing to house of ill fame, punished, 

g 4942: 1942. 
Separate apartments for, in jails and 

prisons, gg 5639: 2136. 
Department for, in penitentiary at Ana-

mosa, g g 5674: 2142. 
Fences: 

Use of barbed wire for, in cities and 
towns may be prohibited, g 741: 308. 

Made applicable to special charter 
cities, g 958: 381. 

Obstructing highway, removal of, g 1560: 
578. 

Adjoining new road, time to erect, g 
1505: 564. 

Hedge, duty of owners to trim, \ 1570: 
581, and \ 2355: 811. 

Duty of railways to construct, |? 2055, 
2057: 714. 

PARTITION: 
When defective, owners liable for 

damages by trespassing animals, 
? 2313: 801. 

Duty to maintain, and the enforce
ment thereof, \\ 2356-2363: 811. 

Agreement of owners as to, execution 
and recording of, ? 2361: 813. 
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Fences—continued: 
PARTITION—continued: 

Agreements, and orders of fence 
viewers, binding on heirs and 
grantees, \ 2362: 813. 

Fences wholly on one side of line, 
deemed, \ 2366: 814. 

May be made tight, \ 2367: 814. 
Line, where built, right of removal, \\ 

2364, 2365: 814. 
Lawful, what constitutes, §2367: 814. 
Statutes concerning, apply where stock 

is restrained from running at large, § 
2368: 815. 

Powers of township trustees as to. see 
FENCE V I E W E R S , post. 

About school-houses, not to be of barbed 
wire, I 2817: 961. 

Maliciously breaking down or injuring, 
punished, § 4825: 1909. 

Tence Viewers: 
Township trustees to act as, § 574: 263. 

> Powers and duties of, in general, § 
2356: § 811. 

As to partition fences, §§ 2356-2358. 
2363, 2367: 811. 

As to damages for removal of line 
fence, § 2364: 814. 

As to sufficiency of fence claimed to 
be lawful, \ 2367: 814. 

Notices of, how served, §§2359, 2360: 813. 
Proceedings of, recorded; evidence, 

§ 2360: 813. 
Orders of, binding on heirs and grantees, 

§ 2362: 813. 
Appeals from, § 2369: 815. 
Township clerk to keep records of, and 

certify copies; fees, § 2370: 815. 
Compensation of: § 590, \Z\ 266. 

Terries: 
Board of supervisors may license, § 422, 

\ 8: 224. 
•Cities and towns may establish, regulate 

and license, § 719: 302. 
Franchises of, taxed as real property, § 

1308: 458. 
May be established for railways over 

boundary rivers pending construction 
of bridge, § 1585: 584. 

May be prohibited within two miles of 
toll bridge, § 1579: 583. 

Licensing and regulation of, §§ 1589-
1606: 584. 

Free, in cities and towns, right to estab
lish, §1605: 586. 

Provisions regulating, §§ 1596-1604: 585. 
Included in term "railroad," § 2122: 753. 

Terries and Toll Bridges: 
Joint provisions concerning, §§ 1596-

1604: 585. 
Fictions: 

In pleadings, abolished, § 3557: 1331. 
.Fidelity Companies: 

May be accepted as sureties on public 
and legal bonds; conditions, §§ 359, 
360: 207. 

May be released from liability like pri
vate persons, \ 361: 208. 

Suits against, notice of, how served, § 
362: 209. 

Estopped to deny corporate power, § 363: 
209. 

Stockholders of, extent of liability, § 363: 
209. 

Organized in this state, § 1709, \ 2: 614. 

Field-Notes: 
Of county surveyor to be recorded, § 534: 

258. 
Original, survey to be made in accord

ance with, § 535: 258. 
Copy of, to be furnished by surveyor, § 

538: 258. 
Of road, to be filed and recorded, §§ 1492, 

1504: 558. 
When lost, resurvey may be had, §§ 

1518-1520: 568. 
Receivable as evidence, § 4634: 1857. 

Fighting: 
Constituting affray, punishment for. § 

5029: 1959. 
Figures and Numerals: 

Are part of English language, § 48 If 22: 
125. 

Files: 
Not to be taken from clerk's office, § 

3558: 1331. 
Filing of Pleadings: 

Entry upon appearance docket essential 
to, § 291: 181. 

Time for, §§ 3550-3554: 1329. 
Method of, § 3557:133L 

Finder of Lost Goods: 
Duties of, § 2371. et se</.: 815. 

Finding and Appropriating: 
By person knowing the owner, punish

ment for, I 4839:1916. 
Finding of Facts: 

By the court, when to be made, effect of, 
§ 3654: 1406. 

By jury, provisions as to, § 3726-3728: 
1453. 

By referee, §§ 3740, 3741:1460. 
By jury upon interrogatories, §§ 3727, 

3728: 1455. 
Not necessary to secure review on ap

peal, § 4107:1644. 
Finding of Indictment: 

Concurrence of twelve grand jurors nec
essary; indorsement by foreman, §§ 
5274-5278: 2007. 

Name of private prosecutor to be in
dorsed, to whom costs may be taxed, 
§ 5275: 2008. 

Names of witnesses to be indorsed and 
minutes of evidence returned, §§ 5276-
5278: 2008. 

Minutes may be used before another 
grand jury, § 5278: 2011. 

Fines: 
Excessive, not to be imposed, Const., art. 

1, § 17: 71. 
Military, imprisonment for in time of 

peace, forbidden, Const., art. 1, § 19: 75. 
Remission of, by governor, Const., art 4, 

§16: 92. 
To what funds appropriated, Const., art. 

12, \ 4: 109. 
For contempt of general assembly, §§ 18, 

19: 115. 
For violating city and town ordinances, 

limitation of, § 680: 289. 
Collection of, §§ 693, 694i 295. 

Made applicable to special charn
ier cities, § 952: 380. 

Clerk of superior court to account 
for, § 267: 173. 

To be reported annually by clerks and 
magistrates to board of supervisors; 
misdemeanor, \\ 1301, 1302: 450. 
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riñes—continued : 
For absence or misconduct of member of 

Iowa National Guard, g 2195: 775. 
To be paid to temporary school fund, (j 

2839: 966, and {j 4338: 1764. 
Actions for, where brought, g 3494: 1292. 
Disposition of; action for, Ú 4338-4340: 

1764. 
Failure to pay over; false entries as to; 

appropriation of ; punishment, \\ 4909-
4911: 1934. 

Judgments for, made liens, ? 5531: 2117. 
Stay of execution upon judgment for, \ 

5532: 2117. 
Pire: 

Power of cities and towns to make regu
lations as to, H 711-715: 301. 

Made applicable to special charter 
cities, % 952: 380. 

Set out by railways, liability for, \ 2056: 
724. 

False alarm of, punished, \ 2468: 866. 
Stealing during progress of, punished, 

I 4837: 1916. 
Setting to building, boat, etc., \\ 4780, 

4781: 1899. 
Setting out, \\ 4785, 4786: 1900. 

Pire Apparatus: 
Injury to or removal of, punished, \\ 

2466, 2467: 866. 
Fire-arms: 

Discharge of, near stock, punished, \ 
4820: 1908. < 

Sale of, to minors, punished, \ 5004:1955. 
Pire Companies: 

Powers of cities and towns as to, \ 716: 
301. 

Made applicable to special charter 
cities, I 952: 380. 

Exemption of members of,from jury duty, 
I 333: 201. 

From military duty, road poll tax 
and jury service, (j 2462: 865. 

Certificates of exemption; fraud pun
ished, U 2463-2465: 865. 

Injury to or removal of apparatus, pun
ished, l\ 2466, 2467: 866. 

Apparatus of, malicious injury to, \ 4806: 
1905. 

Pire Department: 
See F I R E COMPANIES, supra. 

Pire Escapes: 
May be required in cities, § 712: 301. 
Regulation of by board of public works, 

I 876: 358. 
Pire Insurance Companies: 

See INSURANCE COMPANIES, \ 1684 et sea. : 
609. 

Fire Limits: • 
Establishment of, in cities and towns, \ 

711: 301. 
Made applicable to special charter 

cities, \ 952: 380. 
Firemen: 

Exemption of, from military and jury 
service and road poll tax, \\ 2462-2465: 
865. 

Fireworks: 
Regulation of, in cities, ? 712: 301. 

Made applicable to special charter 
cities, 1 952: 380. 

First Day of January: 
See N E W Y E A R ' S DAY. 

First Day of Term: 
What deemed for purpose of timing 

pleadings, \ 3553: 1330. 
Firs t Monday in September: 

Deemed holiday as to negotiable instru
ments, \ 3055: 1076. 

Fiscal Term: 
Biennial, of state, when to end, \ 123, 

139. 
Pish and Game: 

F I S H : 
Catching and distruction of, regu

lated or forbidden; penalty, \\ 
2540-2542, 2544: 885. 

Buying, selling, using and trans
porting, when unlawfully caught, 
forbidden; penalty, \\ 2543, 2544: 

885. 
Prohibitions not applicable to bound- ' 

ary rivers, I 2547: 886. 
Raised in private waters, protected, 

\ 2545: 886. 
Privileges of fish and game warden 

as too, I 2546: 886. 
Dams without ways for, declared 

nuisances, I 2548: 886. 
Dams to obstruct at mouth of lake; 

construction at public cost; con
demnation of land for; protection 
of, I 2549, 2550: 886. 

GAME: 
Killing, trapping, destroying eggs or 

nests, regulated or forbidden; 
penalties, \\ 2551-2553, 2556: 886. 

Having, buying, selling and trans
porting regulated; penalties, \\ 
2554-2556: 887. 

Use of swivel-gun or poison, pun
ished, I 2558: 888. 

Hunting on cultivated or inclosed 
land, punished, I 2560: 888. 

Certain birds, and their nests and 
eggs, protected, \ 2561: 888. 

Transportation of by carriers, regulated, 
I 2557: 888. 

Laws concerning, to be enforced by fish 
and game warden and deputies, l \ 2539, 
2562: 884. 

See STATE F I S H AND GAME W A R D E N . 
Fish Commissioner: 

Office of, abolished, I 2563: 889. 
Fish Dams: 

Construction of, at mouth of lake, \ 2549: 
886. 

Penalty for injuring, <¡ 2550, 886. 
Fishing: 

When and how permitted, penalty, \\ 
2540-2545: 885. 

See F I S H AND GAME : 
Fixtures: 

Mechanic's lien covers, \ 3089: 1098. 
Flax Seed: 

Weight of, per bushel, \ 3016: 1058. 
Flour: 

Cheating in weight of, \ 5070: 1970. 
Pood: 

For jury during deliberation,? 3721: 1447. 
Adulteration of, punished, \\ 4984-4988: 

1951. 
Foot: 

Length and subdivision, of, \ 3010: 1057. 
Footway: 

Right of, not acquired by prescription, \ 
3006: 1056. 
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Forcible En t ry and Detainer: 
Action of, R 4208-4222: 1727. 
Service of notice in, i 4213: 1729. 
Appeal or writ of error in, suspends 

execution, § 4220: 1730. 
Foreclosure: 

Of mortgage or deed of trust, to be by 
equitable proceedings, § 3428: 1235. 

Of mortgage or mecnanic's lien, place of 
bringing action for, \ 3493: 1292. 

Publication of notice in action for, \ 
— 3534,1f 3: 1317. 

Trial term for actions for, \ 3656: 1407. 
O F MORTGAGE: 

Upon personal property, U 4273-
4284: 1743. 

Upon real property, U 4287-4296: 
1745. 

Of deeds of trust, § 4284: 1745. 
Of title bond, \\ 4297, 4298: 1754. 
Of vendor's lien, \\ 4297, 4298: 1754. 
Of pledge, \l 4285, 4286: 1745. 

Foreign Building and Loan or Savings and 
Loan Associations: 

Doing business in this state, provi
sions as to, \l 1908-1913: 666. 

Foreign Corporations: 
Doing business in this state, provisions 

as to, U 1637-1639: 600. 
May sue in corporate name, ? 3469:1286. 
Service of original notice upon, i 3529: 

1315. 
By publication, ? 3534, Hf 5, 6: 1317. 

Foreign Insurance Companies: 
Doing business in this state, provisions 

as to, RV121-1T2Í: 617. 
Foreign Life Insurance Companies: 

Doing business in this state, provisions 
as to, ? 1772: 633; \ 1794: 639; \ 1810: 
644, and \ 1829: 648. 

Foreign Pauper: 
Relief or removal of, § 2225: 781. 

Foreign Railway Companies: 
Privileges and duties of, {j 2048: 711. 

Foreigners: 
See A L I E N S . 

Foreman of Grand Jury : 
Appointment and oath of, \ 5248: 2003. 
Has power to administer oaths, 3 5255: 

2004. 
To indorse indictment and present to 

court, U 5274, 5276: 2007. 
Foreman of Jury : 

Selection and duties of, ? 3722: 1447. 
Foreman of Newspaper: 

May make affidavit of publication of 
notice, I 3536: 1321. 

Forfeiture: 
Of tax voted for bridge over boundary 

river, ? 765: 324. 
Of corporate franchise on account of 

fraud, I 1622: 594. 
For non-user, g 1628: 597. 

Of franchise for ferry or toll bridge, 8 
1601: 586. 

Of insurance policy for failure to pay 
premium, 3. 1727: 618. 

By delay, of license for mill dam or race. 
? 1931: 671. 

Of taxes voted in aid of railroad, ? 2090: 
745. 

To school fund, in action on usurious 
contract, g 3041: 1069. 

May be recovered by special action, ? ' 
3425: 1233. 

Forfeiture—continued : 
Under ordinances, limitation of action 

for recovery of, \ 3447, If 2: 1243, and 
\ 3453: 1270. 

Place of bringing action to recover, \ 
3494: 1292. 

Of contract to sell real estate, by notice, 
U 4299-4301: 1756. " 

For waste, judgment of, ? 4304: 1760. 
Of office, action in case of, \ 4313: 1761. 
Of rights of corporation or letters patent, 

action to enforce, § 4313: 1761. 
Disposition of; action for, g 4338: 1764. 
Of bail or deposit money, g g 5515-5518: 

2112. 
Forgery: 

Of papers pertaining to elections, g 1136: 
421. 

By candidate for certificate to practice 
medicine, g 2580: 895. 

Counterfeiting brand of lumber or shin
gles is, g 3032:1060. 

Defined; punishment for, gg 4853-4871: 
1922. 

Indictment for, what sufficient, g 5298: 
2024. 

Former Conviction or Acquittal: 
In one county having jurisdiction, bars 

prosecution in another, g 5162: 1985. 
Order setting aside indictment is not, 

g 5326: 2034. 
Plea of, how entered, gg 5333-5335: 2035. 
Bars second prosecution, when, g 5339: 

2037, and Const., art. 1, g 12: 70. 
Order of trial upon plea of, g 5374: 2053. 
Order dismissing action deemed, when, 

g 5539: 2118. 
Forms: 

Of actions and pleadings, abolished, g 
3557: 1331. 

Of executions, gg 3960-3963: 1579. 
Fourth, of July: 

Deemed holiday as to negotiable paper, 
g 3053:1076. 

Appearance to actions not required on, 
g 3541:1322. 

Depositions cannot be required to be 
taken upon, g 4688:1869. 

Franchises: 
In cities and towns cannot be granted 

without vote of people, g 776: 329. 
In special charter cities, granting of, gg 

955, 956: 380. 
Of ferries and toll bridges; sale of, on 

execution, g 1604: 586. 
Of corporations, forfeited for fraud, g 

1622: 594. 
For non-user, g 1628: 597. 
May be sold on execution, g 1634: 

600. 
Exclusive, for water or gas works, or 

electric plants, not to be granted by 
cities or towns, g 720: 303. _ T J > 

Person unlawfully holding, action 
against, \ 4313:1761. 

Fraternal Beneficiary Societies: 
Definition and powers of, ? 1822: 647. 
Funds of, how derived, \ 1823: 647. 
Insurable age in; beneficiaries, \ 1824: 

647. 
Not amenable to statutes relating to life 

insurance, ? 1825: 647. 
Must attach copy of application to cer

tificate of membership; effects of omis
sion, g 1826: 647. 
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Fraternal Beneficiary Societies—continued: 
Where suable, \ 1827: 647. 
Benefits of, exempt from execution, ü 

1828: 648. 
Foreign societies, conditions of doing 

business in this state, \\ 1829, 1831: 
648. 

Annual report required of, \ 1830: 648. 
Foreign societies, must make state aud

itor attorney in fact for service of pro
cess, I 1831: 649. 

Annual permit, fee for, \ 1832: 649. 
Employment of agents by, limited, \ 

1833: 649. 
Right of member to change beneficiary 

not limited by contract, \ 1834: 649. 
Meetings of governing body in other 

states, 11835: 649. 
Proceedings against for fraud or viola

tions of statutes, \ 1836: 650. 
Officers and agents acting for societies 

enjoined or not having permit, pun
ished, U 1836, 1837: 650. 

Frauds against, punished, \ 1838: 650. 
Examining physicians for, who may be, 

\ 1839: 650. 
Fraud: 

Of officers at tax sale, liability for, \ 
1430: 512. 

May be shown to defeat sale, I 1445, 
539. 

On the part of corporations, punishment 
and effect of, g 1620, et seq.: 593. 

In the entry of horses at fairs, 1$ 1665, 
1666: 606. 

On the part of insurance companies, 1$ 
1738-1740: 622. 

In procuring life insurance, \\ 1816,1817: 
645. 

On the part of banks, U 1884-1889: 
660. 

On the part of building and loan associa
tions, how punished, g 1918: 668. 

Of general partners in limited partner
ship, punished, \ 311Ô: 1116. 

Limitation of actions for relief on ground 
of, \ 3447, \ 6, 3448:1243. 

In obtaining judgment, new trial after 
term for, \ 4091: 1628. 

Ground for vacating judgment, \ 4091: 
1628. 

Gross fraud or cheat, punished, \ 5053: 
1966. 

Upon hotel-keepers, punished, \\ 5076, 
5077: 1970. 

Fraudulent Conversion: 
Requisites of indictment for, \ 5302: 

2026. 

Fraudulent Conveyance: 
May be inquired into in settlement of 

estates, when, g 3317: 1192. 
Attachment of property conveyed by, & 

3899: 1552. 
Making of, punished, \ 5042: 1963. 

Freedom of Speech and Press: 
Guarantied, Const., art. 1, g 7: 63. 
In general assembly, \ 11: 114. 

Freight Line Companies: 
As carriers, regulation of, see CARRIERS, 

| 2122: 753. 
Freights: 

See TRANSPORTATION. 
Fruit : 

Destroying and stealing of punished, \\ 
4827, 4828: 1909. 

Fruit Troes: 
Malicious injury to, \ 4826: 1909. 

Fugitives from Justice: 
Agents to apprehend; expenses; com

pensation, \\ 5169, 5170: 1986. 
Requisition and warrant for, \\ 5171, 

5172: 1987. 
Proceeding before magistrate, \\ 5173-

5179: 1988. 
Expenses of agent, how paid, \\ 5180,. 

5181: 1988. 
Funds: " 

Contingent, to be accounted for by state 
officers, I 178: 150. 

How invested when no other mode des
ignated, § 364: 209. 

Of insurance companies, how invested, 
I 1699: 611. 

Of life insurance companies, how invest
ed, \ 1791: 639, and U 1806, 1807: 643. 

Of savings banks, how invested, \ 1850: 
653. 

Of building and loan associations, how 
invested, \ 1899: 664. 

Of State University, how invested, § 2638: 
910. 

Of Agricultural College, how invested, 
U 2665-2668: 915. 

School, see SCHOOL F U N D , I 2838, et seq.: 
965. 

In court, how attached, I 3937: 1569. 
Funding Indebtedness: 

Of counties, U 403-409: 218. 
Of cities and towns, gg 905-911: 366. 

Made applicable to special char ter 
cities, I 1021: 395. 

Of school districts, U 2812, 2813: 958. 
Funeral Expenses: 

Of soldiers and sailors, when payable by 
county, U 433, 434: 234. 

Payment of, by executor, 2 3347: 1203. 

G 
Gallon: 

Standard measure of, ? 3013: 1057. 
Gambling: 

Cities and towns may suppress,? 702: 299. 
At agricultural fairs, suppression of, 

? 1664: 606. 
Not to be allowed in or about mulct 

saloons, ? 2448, If 6: 861. 
*•>» Keeping house for purpose of, or engag

ing in, punished, U 4962-4964: 1946. 
Contracts in furtherance of, void, ? 4965: 

—- 1947. 

Gambling—continued : 
In options or margins, punished, \\ 

4967, 4968: 1949. 
Gambling House: 

Deemed nuisance, \ 5080:1972. 
Game: 

See F I S H AND GAME. 
Gaming: 

Not to be allowed in or about mulct sa
loon, \ 2448,1 6: 861. 

Evidence in prosecutions for, ¡j 4612:-
1840. 
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Garden: 
Road not to be established through, <j 

1487: 557. 
Trespassing upon, punished, \ 4826:1909. 

Garnishee: 
See GARNISHMENT. 

Garnishment : 
What property attached by, \ 3897: 

1551. 
•—̂  How effected; notice, \ 3935: 1563. 

Of officer, judgment debtor or executor, 
I 3936: 1568. 

Municipal or political corporations not 
to be garnished, \ 3036: 1568. 

^ Of fund in court, how, g 3937: 1569. 
Proceedings where garnishee dies, \ 

3938: 1569. 
Answer to be taken by sheriff, \ 3939: 

-\ 1569. 
"Garnishee, examination of in court, \\ 

3940, 3941: 1570. 
Entitled to fees as witness, \ 3942: 

1571. 
Failure of to appear, consequences, 

? 3943: 1571. 
May be exonerated upon paying or 

delivering, \ 3944: 1572. 
Answer of, how controverted, \ 3945: 

1573. 
Pleading controverting need not 

be verified, \ 3586: 1368. 
Judgment against, \\ 3946,3952:1574. 

Not to be rendered without no
tice to principal defendant, \ 
3947: 1576. 

Conclusive between garnishee 
and defendant, 3951: 1577. 

Execution upon, suspended when 
debt not due, \ 3949: 1577. 

To refer to judgment in main 
case, I 3952: 1577. 

Not to be made liable on negotiable 
paper, unless, \ 3950: 1577. 

Defendant may plead exemption of 
property in exoneration of, \ 3948: 

1577. 
Must be shown in return of the attach

ment, I 3923: 1558. 
Appeal from judgment in, who entitled 

to, I 3953: 1578. 
Under execution, \\ 3975, 3976: 1586. 

From supreme court, R. # 59: 2159. 
Subordinate to mechanic's lien, \ 3095, 

If 2: 1108. 
In proceedings before justice of the 

peace, § 4544: 1815, and \\ 4580, 4581: 
1825. 

See, also, ATTACHMENT. 
Gas: 

Cities and towns may regulate price and 
service of, U 724, 725: 304. 

Connections may be required to be made 
before streets improved, \ 809: 340. 

Mains, board of public works may super
intend laying of, \ 875: 358. 

fía ft \AT fítÜrfL * 

Powers of cities as to, U 720-726: 303. 
In special charter cities, U 952 (722-726), 

955, 956: 380. 
Taxation of, ? 1343: 473. 

•Gasoline: 
Vessel containing to be so marked, | 

2505: 877. 

General Assembly: 
CONSTITUTIONAL, PROVISIONS CON

CERNING: 
To make no law abridging religious 

liberty, Const., art. 1, g 3: 61. 
Not to enact special or class legisla

tion, Const., art. 1, \ 6: 61. 
May authorize trial by less than 

twelve jurors in inferior courts, 
Const., art. 1, \ 9: 65. 

Right of people to petition, Const., 
art. 1, I 20: 75. 

Not to pass bill of attainder, ex post 
facto law, or law impairing obliga
tion of contracts, Const., art. 1, \ 
21: 75. 

To enact laws for the enforcement of 
constitutional prohibition of man
ufacture and sale of intoxicating 
liquors, Const., art. 1, \ 26: 80. 

To consist of senate and house of 
. representatives, Const., art. 3, \ 1: 

82. 
Sessions of; biennial; when com

mence, Const., art. 3, \ 2: 83. 
REPRESENTATIVES IN: 

Election and term of office of,Const., 
art. 3, | 3: 84. 

"Whoeligible as,Const.,art. 3, \ 4: 84. 
Number and apportionment of, 

Const., art 3, \ 35: 90. 
SENATORS IN: 

Election, term and eligibility of, 
Const., art. 3, \ 5:84. 

Number and classification of, Const., 
art. 3, I 6: 84. 

To be apportioned among the 
counties every five years, Const., 
art. 3, I 34: 90. 

Not to exceed fifty, Const., art. 3, \ 
35:90. 

MEMBERS OF: 
Attendance may be enforced, Const., 

art. 3, I 8: 84. 
Right to dissent, Const., art. 3, \ 10: 

84. 
Privilege from arrest, Const., art. 3, 

111: 84. 
Not to be appointed to office of their 

own creation, Const., art. 3, \ 21: 
86. 

Persons holding certain offices in
eligible as, Const., art. 3, \ 22: 86. 

Persons failing to account for public 
moneys ineligible as, Const., art. 
3, 123: 86. 

Compensation and mileage of, Const., 
art. 3, \. 25: 86. 

Oath to be taken by, Const., art. 3, \ 
32: 90. 

May administer oath to fellow mem
bers, Const., art. 3, \ 32: 90. 

EACH HOUSE OF: 
Prerogatives of, Const., art 3,? 7: 84. 
Contested elections to, Const., art. 3, 

87: 84. 
Quorum of; power of less number, 

Const., art. 3, g 8: 84. 
Authority of, as to its own procedure, 

Const., art. 3, § 9: 84. 
Vacancies in, how filled, Const., art. 

3, \ 12: 85. 
Doors to be open except, Const., art . 3, \ 

13: 85. 
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General Assembly—continued: 
Adjournments of, how limited, Const., 

art. 3, § 14: 85. 
B I L L S IN: 

Origin and passage of, Const., art. 
3, § 15: 85. 

Must be submitted to governor, 
Const., art. 3, § 16: 85. 

To be reconsidered if vetoed, Const., 
art 3, I 16: 85. 

When become laws without approval 
or reconsideration, Const., art. 3, 
I 16; 85. 

Majority of each house upon yeas 
and nays required for passage of, 
Const., art., 3, § IT: 85. 

Receipts and expenditures of, to be pub
lished, Const., art. 3, \ 18: 85. 

Powers of, as to impeachment, Const., 
art. 3, 119: 85. 

Laws of, when to take effect, Const., art. 
3, \ 26: 86. 

Divorces not to be granted by, Const., 
art. 3, ? 27: 86. 

Lotteries not to be authorized by, Const., 
art. 3, | 28: 86. 

A C T S OP: 
Must embrace but one subject, to be 

expressed in title, Const., art. 3, \ 
29: 87. 

Local and special forbidden in cer
tain cases, Const., art. 3, ? 30: 88. 

To be general and uniform except, 
Const., art. 3, \ 30: 88. 

Changing boundaries of counties 
must be submitted to people, 
Const., art. 3, I 30: 88. 

.Appropriations by, restricted in certain 
cases, Const., art. 3, \ 32: 90. 

' To provide for taking census, Const., art. 
3, 133: 90. 

Election by, votes to be viva voce and 
entered on journal, Const., art. 3, <j 38: 
91. 

May be convened by governor, when, 
Const., art. 4, \ 11: 91. 

May be adjourned by governor, when, 
Const., art. 4, \ 13: 92. 

Must provide for courts, and a system 
of practice therein, Const., art. 5, \ 
14, 98. 

Authority of, as to laws contracting 
debts, Const., art. 7, \\ 5, 6: 99. 

Duties of relating to amendment and 
revision of constitution, Const., art. 
10:104. 

¡STATUTORY PROVISIONS CONCERNING, 
U 5-31: 114. 

Place of meeting, \ 5:114. 
Temporary organization of, how ef

fected, U 6-8: 114. 
Permanent organization of, ? 9:114. 
MEMBERS OF: 

May administer oaths when, ? 
10: 114. 

Freedom of speech guaranteed 
to, ? 11:114. 

Compensation of, ? 12:114. 
Payment of, \\ 14-16:115. 

•OFFICERS AND EMPLOYES OF: 
Compensation, \ 13: 115. 
Payment of, U 15-16: 115. 

Officers of, term of office, ? 11:115. 

General Assembly—continued: 
STATUTORY PROVISIONS CONCERNING— 

continued: 
CONTEMPT OF: 

What acts constitute, ? 18:115. 
Punishment for, \\ 19-20:116. 

W I T N E S S E S BEFORE COMMITTEE IN: 
Attendance of, how secured, \ 

21: 116. 
Compensation of, ? 22:116. 

J O I N T CONVENTION OF: 
Place of meeting and how or

ganized, U 23-25: 116. 
Elections by, how conducted, 

certificates of, \\ 26-29: 116. 
Election of senators by, g 30: 117. 
Adjournment of, § 28: 117. 

Parliamentary rules of, \ 31: 117. 
Submission of constitutional amend

ments by, U 55-59: 127. 
To elect state printer and binder, \ 

117: 138. 
Daily proceedings of to be printed 

and distributed, U 127-129: 140. 
Journals of, to be printed, bound and 

distributed, and secretary of state 
to preserve corrected copies, \\ 
130-132: 141. 

Acts and resolutions of, to be com
piled, indexed and printed, \ 133: 
141. 

May employ its own officers and jan
itors, 1152: 146. 

Stationery, but no postage, for, \ 168: 
148. 

Committee of, on retrenchment and 
reform, how constituted, powers 
and duties of, \\ 181-183: 151. 

Election and term of office of repre
sentatives and senators in, \\ 1070, 
1071: 403. 

Contesting election of members of, 
\\ 1233-1238: 440. 

To appoint committee to try con
tested election of governor or 
lieutenant-governor, f 1242: 441. 

Resignation of members of, to whom 
made, \ 1268, If 2: 446. 

Notice of vacancy in, \ 1269: 446. 
Corporations subject to control of, \ 

1619: 593. 
To elect regents and trustees of state 

institutions, \ 2609: 904. 
Members of not eligible as regents or 

trustees, | 2613: 904. 
Members of not required to appear 

in civil actions during session of, 
§ 3541: 1323. 

May direct proceedings in quo war
ranto, \ 4315: 1762. 

Bribery of members of, punished, \\ 
4875^877: 1929. 

Impeachment by, \\ 5469-5482: 2092. 
Compensation of members whilst 

sitting for impeachment, \ 5482: 
2094. 

General Election: 
See ELECTIONS, ? 1057, et seq.: 402. 

General Issues: 
Abolished, ? 3557: 1331. 

Genuineness of Signature: 
See SIGNATURE, ? 3640: 1393. 

Geological Board: 
How constituted, % 2497: 875. 
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Geological Board—continued: 
To appoint state geologist and assistants, 

2 2498: 875. 
Duties of, as to geological report, 22501: 

876. 
To audit expenses of survey and survey

ors, 2 2502: 876. 
To be allowed actual expenses, 2 2502: 

876. 
See STATE GEOLOGIST. 

Geological Survey: 
Provisions concerning, §? 2499-2502: 875. 
See STATE GEOLOGIST; GEOLOGICAL 

BOARD, 2 2497, et seq.: 875. 
Gifts: 

To cities for public libraries, power to 
receive, \ 727: 305. 

Counties, cities and towns may receive; 
provisions as to, \ 740: 308. 

Made applicable to special charter 
cities, 1 958: 381. 

To state, countv or municipal corpora
tion in trust, l\ 2903, 2904: 981. 

To charitable corporations by will, how 
far valid, \ 3270: 1170. 

Girls: 
Commitment of, to Industrial School, \\ 

2708, 2709: 923. 
Glanders: 

Animals having, to be killed, \ 5014:1957. 
Punishment for bringing into state, 2 

5013: 1957. 
Glucose: 

Adulteration of syrup or sugar with, pro
hibited, I 4987: 1952. 

Goats: 
Not permitted to run at large, 22314: 

802. 
Good Conduct: 

Of prisoner in penitentiary, diminution 
of sentence for, \\ 5703-5706: 2146. 

Good Time of Prisoners: 
Classification of, \ 5703: 2146. 

Goods: 
Lost, provisions as to, 2 2371, et seq.: 815. 
Receiving of, when stolen, punished, 2 

4845: 1920. 
Removal of, from custody of officer, pun

ished, U 4850, 4851: 1921. 
Goose: 

"Wild, protection of, U 2551, 2552: 886. 
Gooseberries: 

"Weight of per bushel, 2 3016: 1058. 
Government: 

Purpose of; right to alter, Const., art. 1, 
2 2: 61. 

Division of powers of, into legislative, 
executive and judicial, Const., art 3, 
2 1 : 81. 

Governor: 
CONSTITUTIONAL PROVISIONS CONCEB 

ING: 
To call election to fill vacancies in 

General Assembly, Const., art. 3, 
2 12: 85. 

Duty of, as to bills passed by General 
Assembly, Const., art. 3, ? 16: 85. 

Liable to impeachment, Const., art. 
3, 2 20: 85. 

General powers and duties of, Const., 
art. 4: 91. 

Is chief executive, Const., art. 4, 
2 1: 91. 

Election and term of, Const., art. 4, 
U 2-5: 91. 

Governor—continued : 
CONSTITUTIONAL PROVISIONS CON

CERNING—continued : 
General Assembly elects in case of 

tie, Const., art. 4, 2 4: 91. 
Who eligible as, age and residence, 

Const., art. 4, 2 6: 91. 
Is commander-in-chief, Const., art. 

4, 2 7: 91. 
General duties and powers of, Const., 

art. 4, I 8: 91. 
Must see laws executed, Const., art. 

4, I 9: 91. 
Must fill vacancies in office, when, 

Const., art. 4, 2 10: 91. 
May convene General Assembly in 

extra session, Const., art. 4, 111: 
91. 

Must deliver message to General 
Assembly, Const., art. 4, 2 12: 92. 

May adjourn General Assembly when 
houses cannot agree as to adjourn
ment, Const., art. 4, 2 13: 92. 

Holding other office disqualifies, 
Const., art. 4, 2 14: 92. 

Term of office of, Const., art. 4, \ 15: 
92. 

Powers and duties of, as to pardons, 
etc., Const., art. 4, 2 16: 92. 

Vacancies in office of, how filled, 
Const., art. 4. U 17, 19: 93. 

Is keeper of state seal, Const., art. 4, 
2 20: 93. 

Must sign and seal all grants and 
commissions, Const., art. 4, 2 21: 
93. 

STATUTORY PROVISIONS CONCERNING: 
When elected, term of office of, 2 

1064: 403. 
Oath of, § 1178: 429. 
When to qualify, 2 1178: 429. 
Not required to give bond, 2 1182: 

430. 
Vote for, how canvassed, 2 30:117. 
May convene General Assembly else

where than at the capital, when, 
2 5: 114. 

Approval or veto of bills by, \ 32: 
117. 

Office of, where and how to be kept; 
secretary, 2 60:129. 

Must keep journal of official acts; 
also military record, 2 61:129. 

May offer rewards for arrest, in what 
cases, how paid, 2 62: 129. 

May employ counsel to be paid from 
contingent fund, \\ 63,64: 129. 

Salary of, 2 65: 129. 
Secretary of, salary, ? 65: 129. 
To sign patents for lands, 2 76: 131. 
To relinquish state's color of title to 

lands owned by others, g 2 80, 81:131. 
To cause public documents to be 

printed, 2 124: 139. 
Reports of officers to be made to, 2 

122: 138. 
Message and inaugural address of, 

number to be printed, 2 125: 139. 
Is member of executive council, 2 

155: 146. 
Office supplies for, 2 168: 148. 
To have state treasurer's office in

spected quarterly, 2 184: 151. 
May administer oaths in certain 

cases, 2 393: 214. 
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Governor—continued: 
STUTUTOEY PROVISIONS CONCERNING— 

continued: 
May require county officers to fur

nish information, \ 544: 259. 
To issue proclamation for general 

election, \ 1061: 402. 
To issue certificates of election to 

state officers, representatives in 
congress and presidential electors, 
U 1165-1168: 427. 

To notify person chosen to fill va
cancy in office of presidential 
elector, \ 1174: 428. 

To certify vote of presidential elect
ors to United States secretary of 
state, ? 1175: 429. 

To approve bonds of state and dis
trict officers, I 1188: 433. 

Contest as to election of, how con
ducted, U 1239-1245: 441. 

Duties of, as to the conduct and sus
pension of state officers, \\ 1259-
1264: 444. 

To take possession of state office in 
case of vacancy, \ 1267: 446. 

Resignation of, to whom made, <j 
1268: 446. 

To fill vacancies in state, district and 
other offices, \ 1272: 447. 

To call special election to fill vacancy 
in office of member of congress or 
general assembly, \ 1279: 448. 

May require additional bonds of 
state officers, \ 1280: 448. 

As commander-in-chief of militia, 
powers and duties of, \\ 2169-2208: 
770. 

May direct state veterinary surgeon, 
or deputy, to inspect diseased ani
mals, I 2533: 883. 

To be member of board of regents of 
State University, \ 2635: 909. 

To be member and president of 
board of trustees of State Library, 
I 2858: 972. 

To APPOINT: 
And remove custodian of public 

buildings, U 145. 146: 144. 
Notaries public, I 373: 211. 
Commissioners in other states, § 

383: 213. 
Director of weather and crop 

service and assistant, \ 1678: 
608. 

And remove commissioner of Bu
reau of Labor Statistics, I 2469: 
866. 

Mine inspectors, § 2478: 869. 
Oil inspectors, and approve of 

rules for their government, §1 
2503, 2504: 876. 

Inspectors of passenger boats, \ 
2511: 878. 

Dairy commissioner, I 2515: 879. 
State veterinary surgeon, § 2529: 

883. 
Fish and game warden, \ 2539: 

884. 
Members of State Board of 

Health, \ 2564: 889. 
Commissioners of pharmacy, \ 

2584: 896. 
Dental examiners, \ 2597: 900. 

Governor—continued: 
STATUTORY PROVISIONS CONCERNING— 

continued: 
To APPOINT—continued: 

Trustees of Soldiers' Home, \ 
2601: 902. 

Members of Board of Educational 
Examiners, ? 2628: 907. 

Curators of State Historical So
ciety, 2883: 976. 

Superintendent of weights and 
measures, \ 3019: 1058. 

May direct commencement of pro: 
ceedings in quo warranto, \ 4315: 
1762. 

Papers in case in which death sen
tence rendered, to be sent to, \ 
4733: 1884. 

Reprieve by, from sentence of death, 
\\ 4735-4738: 1884. 

Warrant of, for execution of sen
tence of death, \ 4739: 1884. 

May call out military force to enable 
sheriff to execute process, \ 5146: 
1982. 

May issue requisition for fugitive 
from justice, \\ 5169, 5172: 1986. 

May remit fines and forfeitures, and 
grant pardons, \ 5626-5628: 2132. 

To be notified of impeachment pro
ceeding, I 5472: 2092. 

Duties of, in connection with peni
tentiary; compensation for, \ 5714: 
2149. 

Grace: 
On notes and bills, U 3050-3052:1076. 

Graded Schools: 
School board may establish, \ 2776: 942. 

Grading of Streets: 
Provisions as to, U 782-790: 330. 
Change of grade, damages, assessment, 

appeal, U 785-790: 332. 
In special charter cities, \\ 958 (782-790), 

969: 381. 
Graduates: 

Of law department of university, admis
sion of, to practice law. \ 312: 189, and 
R. ? 105: 2167. 

Of medical school, licensed to practice 
medicine, when, \\ 2576, 2582: 893. 

Of school of pharmacy, entitled to prac
tice, when, I 2589: 897. 

Of dental school, entitled to practice, \ 
2597: 901. 

Grain: 
Sale of, by means of warehouse certifi

cates, § 3122, et seq.: 1117. 
Swindling in sale of, \ 5069: 1969. 

Grand Army of the Republic: 
Unlawfully wearing badge of, \ 5071: 

1970. 
Grand Jurors: 

See JURORS. 
Grand Jury: 

May indict for what offenses, Const., art. 
1, \ 11: 68. 

How constituted; intervention of may be 
dispensed with, Const., art. 5, \ 15: 98. 

Composed of how many members, \ 346: 
205. 

Summoned but once for the year, \ 344: 
204. 

May be summoned for special term, \ 
233:163. 
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Grand Jury—continued: 
Duties of,county attorney as to, \ 307:187. 
Selecting, summoning and impaneling; 

calling and filling panel, \\ 5240-5242: 
1999. 

Challenges to, \\ 5241, 5243: 2000. 
Foreman of, \ 5248: 2003. 
Oath of; charge of court to; discharge of, 

U 5249-5252: 2003. 
Powers and duties of in finding indict

ment, li 5253-5273: 2004. 
Clerk of, appointment, compensation and 

duties of, l\ 5256-5258: 2004. 
Disclosure of proceedings or testimony 

by, U 5267, 5268: 2006. 
Resubmission of case to, ?? 5278: 2011. 
See, also, JTJBORS, subtitle GRAND JTJ-

KOBS. 
Grandchildren: 

Liability of, for support of pauper grand
parents, I 2217: 779. 

Inheritance by, when parents dead, \ 
3381:1222. 

Grandparents : 
"Liability of, for support of pauper grand

children, I 2217: 779. 
Granges: 

Incorporation of, \ 1642: 602. 
Grantor: 

In fraudulent conveyance, deemed owner 
for purposes of attachment, \ 3899:1552. 

Grants and Commissions: 
Governor to sign and seal, Const., art. 4, 

I 21: 93. 
Grapes: 

Weight of, per bushel, ü 3016:1058. 
Great Bodily Injury: 

Assault with intent to commit, punished, 
\ 4771:1896. 

Gross Fraud: 
Punishment for, ? 5053:1966. 

Grouse: 
Pinnated and ruffed, protection of, \\ 

2551, 2552: 886. 
Guarantor: 

By blank indorsement, notice to charge; 
liability of, \ 3049:1075. 

Guaranty: 
By blank indorsement of one not a party, 

I 3049:1075. 
Guardians: 

Jurisdiction of district court to appoint, 
I 225, UH 2, 3: 159. 

Clerk in vacation, may appoint, and ap
prove bond and report of, \ 250: 169. 

To approve and supervise bonds of, 
\ 3268: 1170. 

May deposit money with clerk and be 
discharged, \ 370: 210. 

Must list ward's property for taxation, 
I 1312: 461. 

May redeem ward's property from tax 
sale, 11439: 518. 

Controls ward's interests as to property 
taken for roads, I 1506: 564. 

May settle for ward's property taken for 
internal improvements, \ 2001: 696. 

May recover for damages to ward by 
reason of intoxication, \ 2418: 844. 

May consent to adoption of ward in 
Orphans' Home, \ 2690: 919. 

Surety on bond of, cannot require suit 
thereon, \ 3067: 1083. 

Guardians—continued: 
O F MINOR: 

May have ward committed to in
dustrial school, § 2709: 923. 

May bind ward as to wall in com
mon, \ 3003: 1055. 

May consent to ward's marriage, g 
3141: 1123. 

Cannot recover for ward's services, 
when, I 3191:1149. 

Natural right of parents to be, | $ 
3192, 3193: 1149. 

Appointed by court, when, ?§ 3193, 
3194: 1151. 

Right of minor to choose, \ 3195: 
1152. 

Bond, oath, inventory, appraise
ment, U 3197, 3199: 1153. 

General powers and duties, I 3200; 
1154. 

As to lands in another county, 
\ 3196: 1153. 

Duty to account, penalty, H 3203, 
3204: 1156. 

Removal, new bond, breach of bond, 
U 3198, 3201: 1154. 

Compensation, g 3205: 1156. 
Sale of real property by, proceed

ings, bond, deed, evidence of reg-
/ ularity, limitation, \\ 3206-3212: 

/ 1157. 
/ May bind ward out to service, \ 3230: 

1163. 
Of nonresident minor, or person of un

sound mind, appointment, powers, etc., 
I 3202: 1156. 

Foreign, of nonresident ward, appoint
ment, bond, powers, etc., \\ 3213-3218: 
1160. 

Authority of,to discharge judgment, 
mortgage, etc., of ward in this, 
state, I 3308: 1187. 

Of drunkards, spendthrifts and lunatics, 
appointment, powers, duties, \\ 3219-
3227: 1161. 

Priority of claims as to such guard
ianship, I 3228: 1163. 

Suit by, does not abate by death of, I 
3224: 1163. 

To complete ward's contracts, or those 
of former guardian, 3226: 1163. 

May consent to apprenticeship of ward, 
? 3230: 1163. 

Must watch over interests of apprenticed 
ward, I 3235: 1164. 

To have notice of complaint against ap
prenticed ward, \ 3241: 1165. 

May be appointed by court for children 
of vicious parents, \ 3246: 1165. 

Home for the Friendless deemed legal 
guardian for children surrendered to 
it, I 3259: 1168. 

Complete record to be kept of sale or 
mortgage of real estate by, I 3413: 1230. 

Reports and accounts of, how to be made, 
\ 3420: 1231. 

Discharge of, notice required for, \ 3422: 
1232. 

May sue in his own name, \ 3459: 1274. 
Action of minor or insane person to be 

brought or defended bv, \\ 3480-3486: 
1288. 

May be joined as party with insane 
plaintiff or defendant, when, \ 3486: 
1290. 
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Guardians—continued : 
Ad litem, appointment of by court or 

clerk, for minor or insane person, {¡{} 
3481-3485: 1289. 

Of insane person, service of notice upon, 
§ 3526: 1314. 

Of minor, service of notice upon, ? 3533: 
1317. 

Answer by; requisites of, § 3567:1359. 
Verification of pleading by, not required, 

i 3586:1368. 
Capacity of, how pleaded, how denied, \ 

3627: 1389 
Liability of', for waste, § 4303:1760. 
Of lunatic, competency of witnesses in 

actions against, \ 4604: 1831. 
Guardian ad litem: 

Court may appoint for minor or absent 
parties upon hearing of probate mat
ters, \ 3423:1232. 

Appointment of, for minors and insane 
persons, \\ 3481-3485: 1289. 

Guardianship : 
Of minors, ? 3192, et seq.: 1149. 
Of drunkards, lunatics and spendthrifts, 

? 3219, et seq.: 1161. 
Of children in Home for Friendless, \ 

3259: 1168. 
Jurisdiction as to, ? 225, H 2, 3: 159. 
See, also, GUARDIANS, supra. 

Guards: 
Of penitentiary; appointment, qualifica

tion, term of office, \ 5670: 2141. 
Guide Boards: 

Road supervisors to erect, \ 1561: 579. 
Guilty and Not Guilty: 

Pleas of, U 5333, 5335-5338: 2035. 
Gunpowder: 

Transporting and keeping in cities 
and towns may be regulated, $ 714: 
301. 

Regulation of manufacture of, \ 5079:-
1972. 

H 
Habeas Corpus: 

Right to writ of guarantied, except, 
Const., art. 1, \ 13: 71. 

Wri t of, allowed to patient in hospital 
for insane, \ 2306: 799. 

Presumption in favor of Home for the 
Friendless, in case against it, (j 3258: 
1168. 

Appeal from order or judgment in, \\ 
4101, 4102:1638. 

Petition and allowance of writ, \\ 4417-
4427: 1792. 

Service of writ, \\ 4428-4436: 1794. 
Precept, U 4437-4441: 1795. 
Appearance, attachment, pleadings, \\ 

4442-4451: 1795. 
What may be tried, U 4451, 4452: 1796. 
Discharge, commitment, bail, \\ 4452, 

4454: 1797. 
Restraint of defendant during trial; 

waiver of presence, \\ 4455, 4456: 1797. 
Disobedience to order of discharge, pun

ished, \ 4457: 1797. 
Papers to be filed in clerk's office, \ 

4458: 1797. 
Costs in action of, \ 4459: 1797. 

Hailstorm Insurance Associations: 
Provisions relating to, U 1759-1767: 630. 

Half Bushel: 
Standard contents and subdivisions of, I 

3014: 1057. 
Handwriting': 

Evidence as to, ? 4620: 1844. 
Hanging: 

Method of executing sentence of death 
by, U 4731-4746: 1884. 

Harbor Master: 
Election of, § 655: 282. 

Hard Labor: 
Confinement of vagrants at, \\ 5134-5140: 

1981. 
Imprisonment at, \\ 5652-5659: 2138. 
Imprisonment of tramp at, \ 5140: 1982. 

Harness: 
Malicious injury to, ? 4823: 1909. 

Hasheesh: 
Keeping house resorted to for use of, 

punished, \ 5080: 1972. 

Head of Family: 
What property of, exempt from execu

tion, U 4008, 4011, 4014: 1595. 
Health: 

Board of, see BOAED OF H E A L T H , § 
2564, et seq.: 889. 

Offenses against, see PUBLIC H E A L T H . 
Heating Apparatus: 

Regulation of, in cities, § 712: 301. 
Hedges: 

Duties of owners to trim along roads, \ 
1570: 581. 

For division fences, must be kept 
trimmed, \ 2355: 811. 

Maliciously cutting down or injuring, 
punished, § 4825: 1909. 

Heirs: 
Assessment of real estate to, \ 1353: 478. 
Of nonresident aliens, real property 

rights of, I 2889: 977. 
Descent of homestead to, § 2985: 1043. 
Of deceased devisee to take the devise, 

I 3281:1176. 
As beneficiaries of life insurance, to in

clude spouse of the assured, <j 3313: 
1190. 

Real estate of, powers and duties of 
executor as to, I 3333-3335: 1197. 

Descent of property to, rules concerning, 
U 3378-3386:1220. 

Advancements to, how treated, g 3883: 
1222. 

Causing death of ancestor, not to inher
it, I 3386:1224. 

Of deceased patentee, title inures to, \ 
3392: 1224. 

Actions against, proportionate liability, 
\ 3408: 1229. 

May be defendants to action against ex
ecutor for specific performance, \ 3409, 
1229. 

List of, to be entered by clerk, and 
may be required of executor, \ 3412: 
1230. 

Court may appoint attorney for, when 
minors or absent, in probate matters, 
I 3423; 1232. 
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Heirs—continued : 
Garnishment proceedings may be re

vived agair st, upon death of garnishee, 
I 3938: 1569. 

Execution against property in hands of, 
how satisfied, \ 3961: 1580. 

Sheriff's deed made to, when person en
titled to dead, g 4062: 1620. 

Of deceased judgment creditor, revivor 
of judgment in favor of, \\ 4067-4069: 
1623. 

Recovery by, for injury to inheritance, 
I 4308: 1760. 

Hemp Seed: 
Weight of, per bushel, \ 3016: 1058. 

Herders: 
Lien of, for charges, \ 3137: 1121. 

Hereditaments : 
Incorporeal, how described in petition 

for injury to, \ 3636: 1392. 
Heretofore and Hereafter: 

Meaning of terms when used in Code, 2 
54: 127. 

High School: 
See COUNTY H I G H SCHOOLS, U 2728-

2733: 928. 
Highways: 

Rural, see ROADS, § 1482, etseq.: 554. 
I N CITIES AND TOWNS: 

' Improvement of, at cost of abutting 
property, ? 792: 334. 

Labor on, \ 891: 361. 
Powers of board of public works as 

to, I 870: 357. 
Direction, grade and control of, I 

1508: 565. 
Leading to city or town, appropriation 

of tax for, I 899: 364. 
Between two counties, venue of actions 

based upon offenses committed on, \ 
3494,1f 1: 1292. 

See, also, STREETS. 
Highway Crossings: 

See RAILWAY CROSSINGS, also ROAD 
CROSSINGS. 

Highway Districts: 
See ROAD DISTRICTS, g1528, et seq.: 569. 

Highway Supervisors: 
See ROAD SUPERVISORS, \ 1545, et seq.: 

574. 
Highway Tax: 

See ROAD TAX. 
Historical Collections: 

Curator of, appointment, § 2858: 972. 
Term of office and duties of, \\ 2875-

2877: 974. 
Compensation and expenses of, g 

2880: 975. 
Rooms and appropriation for, \\ 2878, 

2879: 975. 
Historical Society: 

See STATE HISTORICAL SOCIETY, § 2882, 
et seq.: 975. 

Historical Works: 
Receivable in evidence, \ 4618: 1843. 

Hog Cholera: 
Co-operation with federal government 

in exterminating, \\ 2350-2354: 810. 
Destruction of diseased hogs by fed

eral inspectors, § 2351: 810. 
Compensation of owners, §2352: 810. 
Expenses paid by federal govern

ment, § 2353: 810. 
Penalty for violating orders and 

regulations, g 2354: 811. 

Hog Cholera—continued: 
Traffic in swine dying from, prohibited, 

U 5015-5019: 1957. 
Hogs: 

Dying from disease, disposal of, |? 5015-
5018:1957. 

Hogshead: 
Standard contents of, ? 3013: 1057. 

Holidays: 
Mulct saloons to be closed on, \ 2448, \ 9, 

861. 
As to negotiable paper, what deemed, 

I 3053: 1076. 
Paper due on, deemed due on next busi

ness day, § 3053:1076. 
Appearance in civil actions not required 

on, \ 3541:1322. 
Depositions not required to be taken 

upon, I 4688: 1869. 
Homes for the Friendless: 

Provisions as to; powers of as to chil
dren, I 3255-3260: 1167. 

Homestead: 
Of soldier or soldier's widow, exemption 

from taxation, \ 1304, \ 7: 454. 
Exempt from judicial sale, \ 2972: 1025. 
Widow or widower entitled to, \ 2973: 

1028. ' 
Conveyance or incumbrance of, | 2974: 

1028. 
Subject to mechanics' liens, ? 2975: 1032. 
Liable for debts antedating purchase, 

I 2976: 1032. 
May be made liable by written contract, 

how, \ 2976: 1032. 
What constitutes; extent of, \\ 2977, 

2978: 1035. 
Selecting and platting, § 2979: 1040. 
Creditor may question selection and plat, 

I 2980: 1041. 
Changes of; exemption of new one, ? 2981: 

1041. 
Disagreement as to, between owner and 

person adversely interested, how set
tled, U 2982-2984: 1042. 

Rights of surviving spouse to; descent 
of, with exemption, when no survivor, 
g 2985: 1043. 

Sale for debts, in absence of survivor or 
issue, I 2986: 1046. 

May be devised, subject to rights of sur
viving spouse, I 2987: 1046. 

Neither husband nor wife can remove 
the other or the children from, g 3166: 
1135. 

Rights of, cannot be disposed of by will, 
g 3270: 1170. 

To be included in distributive share of 
surviving spouse, g 3367: 1214. 

Purchased by surviving spouse with pro
ceeds of distributive share, exempt, 
g 3375: 1217. 

Surviving spouse may elect to take in 
lieu of distributive share, g 3377: 1220. 

Purchased with pension money, exempt 
from execution, § 4010: 1599. 

Hops: 
Boxes for, standard size of, g 3018: 1058. 

Horses: 
Entry of, at fairs for contests of speed, g g 

1665-1668: 606. 
Horse-racing: 

Punished, g 5039: 1960. 
Recording or registering bets on, pun

ished, g 4966: 1949. 
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Horses Having Disease: 
Bringing of within state, or permitting 

to run at large, punished, ? 5013: 1957. 
Found at large,may be killed,? 5014:1957. 

Horticultural Lauds: 
In cities and towns, taxation of, \ 

616: 274. 
Horticultural Societies: 

Incorporation of, provisions as to, ? 1644: 
602. 

See, also, STATE HORTICULTURAL, SO
CIETY, U 1669-1673: 606. 

Hospitals for the Insane: 
Government and visitation of, \\ 2253-

2260: 787. 
Commitment to, by commissioners of in

sanity, U 2263-2266: 790. 
By district court, upon appeal, \\ 

2267-2269: 791. 
Conveyance of patients to, U 2266: 790. 
Admission to, upon application, \\ 2274, 

2275: 793. 
Discharge from, upon application of rel

atives, g 2276: 793. 
When cured, or incurable, \\ 2288-

2290: 795. 
Idiots not admitted to, I 2298: 798. 
Discrimination in the reception of pa

tients in, \ 2286: 795. 
Escapes from, \ 2287: 795. 
Warrant of superintendent for detention 

of patients, \\ 2278: 794. 
Confinement of insane prisoners in, \\ 

2279, 2280: 794. 
Rules for admission to, to be published. 

\ 2296: 797. 
Visitation of, and privileges of patients, 

U 2299-2302: 798. 
Compensation of visiting committees, \ 

2310: 801. 
Coroner's inquest, in case of sudden 

death in, \ 2303: 799. 
Commission of inquiry as to alleged 

wrongful confinement in, \\ 2304, 2305: 
799. 

Wri t of habeas corpus not to be denied 
patients in, \ 2306: 799. 

Cruelty and official misconduct in, pun
ished, I 2307: 800. 

Superintendent of, fees of when sub
poenaed as witness, g 2293: 796. 

To affix seal to papers, g 2294: 796. 
Duties and salary of, g 2258: 788. 

E X P E N S E OF KEEPING PATIENTS IN: 
To be paid by county of settlement, 

gg 2281, 2282: 794. 
When no settlement, to be paid by 

state, or patient removed to place 
of settlement, g 2283: 795. 

May be paid by relatives, \ 2285: 795. 
Special care, at private expense, 

g 2284: 795. 
Collection from counties; tax to be 

levied, gg 2291, 2292: 796. 
Estates and relatives of patients lia

ble for, g 2297: 797. 
Number, election and term of office of 

trustees of, g 2609, 1f 3: 904. 
Service of notice on patient in, and proof 

thereof, gg 3524, 3525: 1313. 
Hotel Keepers: 

Liability of for property of guests, and 
lien for charges, g 3138: 1122. 

Frauds upon, punished, gg 5076, 5077: 
1970. 
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Hotels: 
Restaurants and eating-houses, regula

tion of in cities and towns, g 700: 297. 
Using imitation butter and cheese must 

post notice thereof, g 2517: 880. 
Householders: 

Property taken under execacion to be 
appraised by, g 4041: 1611. 

Houses of Correction: 
Establishment of,by cities; who commit

ted to, g 734: 307. 
Houses of 111 Fame: 

Regulation of in cities, g 704: 300. 
Keeping of, punished, g 4939: 1941. 
Lease of building used for, void, g 4940: 

1942. 
Leasing of building for purpose of, pun

ished, g 4941: 1942. 
Enticing virtuous female to, punished, 

g 4942: 1942. 
Resorting to, for prostitution, g 4943: 

1943. 
Evidence in prosecution for keeping, g 

g 4944: 1943. 
Deemed nuisance, g 5080: 1972. 
Keepers of deemed vagrants,? 5119: 1980. 

Houses of Refuge: 
Establishment of by cities; who commit

ted to, g 734: 307. 
House of Representatives: 

Election and term of office of members 
of, Const., art. 3, ? 3: 84, and g 1070: 
403. 

Oath of members of, Const., art.3, § 32:90. 
Eligibility to, Const., art. 3, g 4: 84. 
Has sole power of impeachment, Const., 

art. 3, 119: 85. 
Number and apportionment of members 

of, Const., art. 3, g 35: 90. 
Organization of, gg 6-9: 114. 
Compensation of members, officers and 

employes of, gg 12-15: 114. 
Finding of impeachment by, g g 5469, 

5470: 2092. 
See, also, GENERAL ASSEMBLY. 

Hundred Weight: 
Definition of, g 3012: 1057. 

Hungarian Grass Seed: 
Weight of, per bushel, g 3016: 1058. 

Hunt ing: 
What and when forbidden, g g 2551-2558: 

886. 
Upon the land of another, forbidden, g 

2560: 888. 
Upon cultivated or inclosed land: 

punished, g 4821: 1908. 
Husband and Wife: 

Husband may list wife's property for 
taxation, g 1312: 461. 

Disposition of property of either aban
doning the other in want, g 2220: 780. 

Wife may sue for injuries on account of 
husband's intoxication, g 2418: 844. 

Must concur, to incumber exempt per
sonal property, g 2906: 983. - » ' 

Conveyances and covenants by, effect of, 
gg 2920, 2921: 996. 

Homestead of either exempt from judicial 
sale, g 2972: 1025. 

Must concur in conveyance or incum
brance of homestead, g 2974: 1028. 

Either may have homestead platted, g 
2979: 1040. 

Survivor may retain homestead for life, 
g 2985: 1043. 
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Husband and Wife—continued: 
Marriage of, See MARRIAGE, \\ 3139-

3152: 1123. 
Husband liable for marriage return, 

when, \ 3149: 1124. 
Wife may control her own property as if 

single, I 3153: 1125. 
Interest of either in other's property 

* not subject of contract, \ 3154: 1125. 
Each may recover his or her property 

from the other, \ 3155: 1126. 
Wife alone liable for her torts, \ 3156: 

1127. 
Conveyances from one to other valid, \ 

3157: 1127. 
__^»- Control of property, when one abandons 

the other or is imprisoned, \\ 3158-
3160: 1129. 

Either may be attorney in fact for the 
other, g 3161:1129. 

Wife entitled to her own wages, and may 
sue and be sued as if single, \ 3162: 
1130. 

Neither liable for the separate debts of 
the other, \ 3163:1132. 

Wife may contract as if single, \ 3164: 
1133. 

v Jointly and severally liable for family 
/ expenses, \ 31G5: 1133. 

f Neither can remove the other or the 
children from the homestead, g 3166: 
1135. 

Abandoned wife entitled to custody of 
minor children, \ 3166:1135. 

Insanity of either, control and convey
ance of property by other; proceedings, 
U 3167-3170: 1135. 

Grounds and proceedings for divorce of, 
see DIVORCE, U 3171-3180:1135. 

Marital rights of guilty party forfeited 
by divorce, \ 3181: 1146. 

Annulling illegal marriage of, \\ 3182-
3187: 1146. 

Husband and "Wife—continued: 
Wife of husband under guardianship, 

entitled to allowance for support, \ 
3225: 1163. 

Either entitled to be administrator of 
the other, \ 3297: 1182. 

Share of survivor in property of other, 
U 3362, 3366:1209. 

Not affected by will, g 3270: 1170. 
In case of no issue, ¡j 3379: 1221. 
In real estate, how set off, <j 3267, ct 

seq.: 1214. 
Inheritance one from the other, \\ 3379, 

3382: 122L 
Wife may sue or be sued alone, \ 3477: 

1288. 
Rights of each when sued together, 

I 3478:1288. 
Either, when deserted, may prosecute or 

defend in name of the other, \ 3479: 
1288. 

Wife of insane husband, service of no
tice upon, I 3526: 1314. 

Of absconding debtor, property ex
empt to, \ 4016: 1600. 

Of prisoner in penitentiary, service of 
notice upon, g 3527: 1314. 

Rights of, upon division of property by 
partition, \ 4268: 1742. 

Not competent witnesses in actions by 
or against executor \ 4604: 1831. 

Competency of ,as witnesses for or against 
each other, g 4606:1837. 

Not to be exartined as to privileged 
communications between them, g 4607: 
1838. 

Evidence of one against the other in 
action for alienating affections, g 4606: 
1837. 

Desertion by husband after marriage on 
account of seduction, punished, g 4764: 
1894. 

Must commence prosecution for adultery, 
g 4932: 1938. 

Idiocy: 
As ground for annulling marriage, § 3182: 

1146. 
Idiots: 

Not permitted to vote, Const., art. 2, g 5: 
81. 

Meaning of term; not admissible to Hos
pital for Insane, g 2298: 798. 

To be provided for in Institution for 
Feeble-Minded Children, g 2699: 921. 

Guardianship of, \ 3219, et seq.: 1161. 
Illegal Voting: 

See O F F E N S E S AGAINST SUFFRAGE, g 
4914, et seq.: 1935. 

Illegitimate Children: 
Paternity of, may be determined in pro

ceedings to compel support, g 2250: 787. 
Made legitimate by marriage of parents, 

§ 3150: 1125. 
Of husband, as affecting right to divorce, 

g 3175: 1141. 
In case of annulled marriage, g g 3185, 

3186: 1147. 
Inheritance by and from, g g 3384, 3385: 

1223. 

Illegitimate Children—continued: 
Recognition of, by father, \ 3385: 1223. 
Proceedings against putative father of, 

g g 5629-5636: 2133. 
HI Fame, House of: 

See HOUSES O F I I I FAME. 
Il luminating Oils: 

For use in mines, regulations as to, § i 
2493-2495: 874. 

Inspection of, see O I L INSPECTORS, gg 
2503-2509: 876. 

Gasoline, vessels containing to be s» 
marked, g 2505: 877. 

Offenses relating to, defined and pun
ished, I 2508: 877. 

Illumination : 
Of mines, provisions as to, gg 2493-2496: 

874. 
Impeachments : 

Prosecution and trial of, regulated, 
Const., art. 3, g 19: 85. 

Who liable to; effect of judgment ia, 
Const., art. 3, §20: 85. 

Board of managers to present articles 
and conduct, g 5471: 2092. 
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Impeachments—continued : 
How found and tried, U 5469-5482: 2092. 
Subpoenas in case of, 2 5479: 2093. 

Impeachment of Witness: 
By proof of moral character, ? 4614: 1841. 

Xmpotency: 
As ground for annulling marriage, 2 3182: 

1146. 
Imprisonment: 

For debt or military fine forbidden, ex
cept, Const., art. 1, 2 19:15. 

By General Assembly, for contempt, 22 
19, 20: 116. 

Release from, under provisions of Code, 
not allowed to persons guilty of violat
ing liquor laws, 2 2430: 856. 

To enforce mandates of supreme court, 
I 4147: 1704. 

Illegal release from, by habeas corpus, 
22 4417-4459: 1792. 

Unlawful, punishment for, 2 4765: 1894: 
Of tramp, regulations as to, \\ 5138, 5140. 

1981. 
Until fine paid, extent of, \ 5440: 2082. 
In pursuance of judgment, |2 5443-5447: 

2083. 
Time of, during appeal, to be taken ac

count of in sentence, 2 5468: 2092. 
Improved Stock-breeders' Association: 

Publication and distribution of proceed
ings of, 11674: 607. 

Improvements : 
B Y OCCUPYING CLAIMANTS: 

Compensation for, 22 2964-2970:1022. 
Removal of, 2 2971:1025. 

INTERNAL: 
Condemnation of property for works 

of, 2 1995, ei seq.: 686. 
Mechanic's lien upon, 2 3091:1102. 
May be set off against damages in 

action to recover real property, 
2 4199:1726. 

Inaugural Address: 
Of governor, printing and distribution 

of, 22 125, 126: 139. 
Incest: 

Defined and punished, 2 4936: 1940. 
Incorporated Towns: 

See CITIES AND TOWNS. 
Incorporation: 

O P CITIES AND TOWNS: 
Not to be done by special laws, Const., 

art. 3, I 30: 88. 
Proceedings for, §2 599-603: 269. 
Discontinuance of, \\ 604-609: 270. 

See, also, CORPORATIONS. 
Incumbent: 

In contested election, who deemed, 2 
1199: 436. 

Incumbrances : 
Upon exempt personal property, wife 

must join in, 2 2906: 983. 
Upon homestead, how to be executed, 2 

2974: 1028. 
Priority of mechanics' liens over, 2 3095: 

1108. 
Upon lands of decedent, executor may 

pay, 2 3354: 1207. 
Proceedings as to, in partition, 22 4247-

4252: 1739. 
Incumbrance Book: 

To be kept by clerk, 2 288: 177. 
Attachments in superior court to be 

entered in, 2 260: 171. 

Incumbrance Book—continued: 
Order concerning real property of ab

sconding parent to be entered in, 2 
2220: 780. 

Notice of action in another county affect
ing real estate to be entered in, 2 3544: 
1327. 

Entry of levy of attachment upon real 
estate in, 2 3899: 1552. 

Entry in, of levy of execution from an
other county, 2 3958: 1579. 

Indebtedness : 
Of political and municipal corporations, 

how limited, Const., art. 11, \ 3: 105. 
Of corporations, limit of to be fixed by 

articles, § 1611: 590. 
Statement of, to be kept posted, ? 

1625: 595. 
To the state, attachment for, 2 3919:1557. 
Of state, see STATE INDEBTEDNESS. 
Funding of, see FUNDING INDEBTED

NESS. 
Indecent Exposure: 

Of person, punished, 2 4938: 1941. 
By tramp, punishment of, 2 5135: 1981. 

Indecent Language: 
Production of by phonograph, punished, 

2 4958: 1946. 
Indemnifying Bond: 

In execution, provisions concerning 
made applicable to attachments, 2 3906: 
1554. 

Not required of execution creditor who 
pays amount of claims under mortgage 
of property levied upon, 2 3985: 1589. 

Officer levying execution may require, 
when, 2 3991: 1590. 

How given; conditions of; return, 2 3992: 
1592. 

Effect of failure to give, 2 3993: 1593. 
Provisions concerning, applicable to exe

cutions from justices' courts, 2 3995: 
1593. 

Indenture: 
Meaning of term in statutes, 2 48, 1 20" 

124. 
Independence S a y : 

Deemed holiday as to negotiable instru. 
ments, 2 3053: 1076. 

Appearance to action not required upon, 
2 3541: 1323. 

Independent Districts: 
See SCHOOL DISTRICTS. 

Index: 
Of session laws, who to prepare, ? 38: 

119, and 2 133: 141. 
Of legislative journals, 2 129: 141. 
Of records in county clerk's office, 2 288: 

177. 
Of all liens, to be kept by county clerk, 

? 288, K 7: 177. 
Of records affecting personal property 

in recorder's office, \ 2907: 992. 
Of records affecting real property, 22 

2935-2937: 1011. 
Of transfers of real estate, to be kept by 

county auditor, 22 2927-2930: 1010. 
Indians: 

Sale of intoxicating liquors to, punished, 
2 5001: 1954. 

Indictment: 
Accused entitled to copy of, Const., art. 

1, ? 10: 67. 
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Indictment—continued : 
What offenses tried on, Const., art. 1, \ 

11: 68. 
For violation of liquor laws, U 2424,2425: 

853. 
Punishment for contempt not a bar to, \ 

4469: 1802. 
When deemed found, | 5168: 1986. 
Upon what evidence found, \ 5254: 2004. 
Finding and presentment of, \\ 5274, 

5276: 2007. 
Proceedings when held insufficient, § 

C 5278: 2011. 
' Form and requisites of, U 5279-5302: 

2011. 
Process upon, \\ 5303-5309: 2026. 
May be pleaded to, in answer to arraign

ment, \ 5318: 2030. 
Setting aside of, \\ 5319-5326: 2030. 

^- Demurrer to, grounds of, U 5327, 5328: 
2034. 

Mode of trial on, R 5329-5338: 2034. 
Pleas to, U 5333, 5335: 2035. 
Trial of issue of fact in, see TRIAL O F 

ISSUE OF FACT ON INDICTMENT, \ \ 
5370-5396: 2047. 

Joint or separate, convictions or acquit
tals under, § 5384: 2061. 

Bail on, how given, U 5502, 5503: 2109. 
Dismissal of, ?? 5535-5539: 2118. 

Indorsee: 
Action of, against guarantor by blank in

dorsee g 3049: 1075. 
Indorsement: 

Of notes and bills, method and effect of, 
U 3043-3045: 1072. 

In blank, by stranger, constitutes guar
anty, \ 3049: 1075. 

On written instrument, signature to, 
deemed genuine unless denied under 
oath, \ 3640: 1393. 

To be made by officer upon receipt of 
execution, \ 3965: 1581. 

Of renewal of execution by justice, \\ 
4542, 4543: 1815. 

Indorser: 
Action against, by whom, \ 3043: 1072. 
Notice of demand, etc., to, what and how 

given, U 3050, 3054:1076. 
Industrial Expositions: 

In public schools, § 2786: 948. 
Industrial Home for the Blind: 

Number, election and term of office of 
trustees of, ? 2609, H 5: 904. 

Objects of and admission to, \ 2719: 925. 
Government of, M 2720, 2721: 926. 
Report to governor, \ 2722: 926. 

Industrial School: 
See STATE INDUSTRIAL SCHOOL, \ 2702, 

et seq.: 921. 
Infant: 

See MINORS. 
Infected Persons: 

Duty of local board of health as to, § 
2570: 891. 

Transportation of, prohibited, <!§ 4977, 
4978: 1950. 

Infirmaries: 
Establishment of, in cities, § 733: 307. 

Information: 
Sufficient to form a belief, denial of in 

answer, ? 3566, If 3: 1354. 
As to genuineness of signature, 8 

3640: 1393. 

Information—continued : 
Answers to interrogatories attached to 

pleadings may be made upon, \ 3609: 
1383. 

In criminal prosecutions, what offenses 
tried on, Const., art. 1, \ 11: 68. 

For search warrant for seizure of liquors, 
? 2413: 841. 

For violation of liquor laws, requisites 
of; may include several counts, \\ 2A2A, 
2425: 853. 

In prosecutions under fish and game 
laws, may include several counts, \ 
2559: 888. 

Preliminary, before magistrate, ? 5182: 
1989. 

Before justices of the peace in criminal 
cases, U 5576-5581: 2124. 

See, also, PRELIMINARY INFORMATION, 
\\ 5182-5192: 1989. 

Inhabi tants of County: 
Prejudice of, as ground for change of 

venue, \ 3505, \ 3: 1299. 
Inheritance: 

Words of, not necessary to create estate 
in fee simple, \ 2913: 994.^ v 

Rules of, I 3362, et seq.: 1209. <**•*•;, 
By and from illegitimate children, \\ 

3384, 3385: 1223. 
Recovery for injury to, by waste or tres

pass, I 4307:1760. 
Inhuman treatment: 

As ground for divorce, \ 3174: 1137. 
Injunction: 

Judge of superior court may grant, \ 
262: 172. 

Against insolvent life insurance com
pany, ? 1777: 635, and \ 1836: 650. 

To enforce order of railroad commis
sioners, \ 2119: 752, and \ 2137: 760. 

Against liquor nuisance, \\ 2405-2407: 
835. 

Staying of action by, stops running of 
statute of limitations, \ 3458: 1273. 

To stay execution in favor of heirs 
or personal representatives, \ 4070: 
1623. 

In proceedings to vacate or modify judg
ment, I 4098: 1635. 

Appeal from order granting, refusing or 
dissolving, \ 4101: 1638. 

To contest foreclosure of chattel mort
gage, I 4283: 1745. 

Against continuance of nuisance, ? 4302: 
1756. 

May be granted in proceedings for man
damus, I 4348: 1769. 

_ Granting of, U 4354-4356: 1770. 
Temporary, U 4356-4358: 1777., — 
Notice of application for, U 4358, 4359: 

1778. 
Refusal of, conclusive, ? 4360: 1778. 
Motion to dissolve, \ 4361: 1778. 
Order for, \ 4362: 1778. 
Bond for, \ 4363: 1778. 
To restrain enforcement of judgment, \ 

4364: 1780. 
Opportunity to defendant to show cause, 

I 4367: 1781. 
Vacation of, ? 4368: 1781. 
Violation of, \ 4372: 1783. 
Against improper use of labels or trade

marks of labor unions, \\ 5049-5051: 
1965. 



INDEX 2201 

Injuries: 
To railway employes, liability for, \ 2071: 

730: 
Producing death, damages recovered 

for, how disposed of, I 3313, 1190. 
To person, reputation and property, 

limitation of action for, \ 3447, ft 1, 3, 
6: 1243. 

To minor child, who may sue for, \ 3471: 
1286. 

To real property, place of bringing 
action for, | 3492: 1292. 

To person or character, pleadings in 
actions for need not be verified,? 3586: 

1368. 
To person, character or property, plead

ing matter in mitigation of, ? 3593: 
1369. 

To goods and chattels, pleadings in 
actions for, § 3635: 1392. 

To real property or incorporeal 
hereditaments, petition in action for, 
\ 3636: 1392. 

To real property sold on execution, be
fore deed made, recovery for, \ 4065: 
1622. 

To fruit or ornamental trees, punished, 
\ 4826: 1909. 

To property by riot, ? 5035: 1960. 
lions: 

Equal privileges in, \ 5008: 1956. 
I n n Keepers: 

Liability of, for property of guests, and 
lien for charges, \ 3138: 1122. 

Inquest: 
By coroner, see CORONER, \ 513, et, sen.: 

255. 
In case of death in coal mine, \ 516: 255. 
Compensation of officers and witnesses 

at, \\ 529-531: 257. 
Upon body of patient dying in hospital 

for insane, ? | 2303: 799. 
Insane Persons: 

Not entitled to vote, Const., art. 2, \ 5: 81. 
Term, includes what, <¡ 48, )\ 6: 123. 
' Insane" and "idiot," defined, \ 2298: 

798. 
Redemption of property by,from tax sale, 

11439: 518. 
Action by, to recover property sold for 

taxes, limitation, \ 1448: 543. 
Rights of, as to establishment of high

ways, under control of guardians, \ 
1506: 564? 

Defense for, in condemnation of property 
for mill dam, \ 1922: 669. 

Guardian of, may settle damages for 
right of way, and convey same, § 2001: 
696. 

Powers and duties of commissioners of 
insanity as to, U 2263-2274: 790, and § 
2279: 794. 

Hospitals for, see HOSPITALS FOR IN
SANE, ? 2253, et seq.: 787. 

Care of, outside of hospital, §§2271-2273, 
2276: 792. 

Expense of, chargeable to their estates 
or relatives, \ 2297: 797. 

Tax for support of; insane fund, § 2308: 
800. 

Cruelty to, or neglect of, punished, \ 
2307: 800. 

Limitation of action to question escheat 
extended in favor of, £ 2893: 979 

Insane Persons—continued: 
May be subjected to guardianship, \ 3219, 

et seq.: 1161. 
Favored by statute of limitations,? 3453: 

1270. 
Action of, to be brought by guardian, 

? 3481: 1289. 
Defense for, to be made by guardian, \ 

3485: 1290. 
Guardian may be joined with, as plain

tiff or defendant, \ 3486: 1290. 
Appointment of guardian ad litem, for, g| 

3481-3486: 1289. 
Service of original notice upon, <!§ 3524-

3526: 1313. 
Answer for by guardian, requisites of, \ 

3567: 1359. 
Vacating judgment against, for errone

ous proceedings, § 4091: 1628. 
Limitation of proceedings by, to correct 

judgment, \ 4094: 1633. 
Competency of witnesses in action 

against guardian of, \ 4604: 1831. 
Insane Prisoners: 

May be committed to hospital; proceed
ings, U 2279, 2280: 794. 

Discharge from hospital, \\ 2276, 2280: 
793. 

Collection and levy of, I 2292: 796. 
Insani ty : 

Commissioners of, see COMMISSIONERS 
OF INSANITY, \ 2261, et seq.: 789. 

Of husband or wife, conveyance of prop
erty by the other, gg 3167, 3170: 1135. 

As ground for annulling marriage, \ 
3182: 1146. 

Of persons sentenced to death; inquisi
tion as to, U 4736-4738:1884. 

Verdict of acquittal on account of, 15414: 
2072. 

May be shown as cause against judg
ment, U 5436, 5437: 2081. 

Of defendant in criminal case, proceed
ings to determine before trial or after 
conviction, \\ 5540-5544: 2119. 

See, also, INSANE PERSONS, and INSANE 
PRISONERS. 

Insolvent Debtor: 
Assignment by, for creditors, see A S 

SIGNMENT FOR CREDITORS, \\ 3071-
3087: 1084. 

Insolvency: 
Of limited partnership, effect of, g 3120: 

1117. 
Inspection: 

Of steam boilers and magazines in cities 
and towns, g 713: 301. 

Made applicable to special charter cities, 
g 952: 281. 

Of plumbing in cities and towns, § 737: 
307. 

Make applicable to special charter cities, 
g 958: 307. 

Of Iowa National Guard, g 2191: 774. 
Of sheep, for suppression of diseases, g§ 

2343-2347: 808. 
Of mines, gg 2478-2496: 869. 
Of pretroleum products, g g 2503-2510: 

876. 
Of passenger boats, gg 2511-2514: 878. 
Of milk and cream offered for sale in 

cities, gg 2524, 2526: 882. 
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Inspection—continued. 
Of lumber and shingles, \\ 3030-3033: 

1060. 
Of signature, by person sought to be 

charged thereby, g 3640: 1393. 
Of record, as to service of notice, before 

entering default, ? 3789: 1505. 
Of original paper in supreme court on 

appeal, how secured, \ 4124: 1670. 
Inspectors: 

Of sheep, appointment and duties of, \\ 
2343-2347: 808. 

Of mines, see M I N E INSPECTORS, \\ 
2478-2495: 869. 

Of petroleum products, see OIL IN
SPECTORS, \\ 2503-2510: 876. 

O F PASSENGER BOATS: 
Appointment, term of office, oath, \ 

2511: 878. 
Inspection of boats and examination 

of pilots by; certificates and fees 
of, I 2512: 879. 

Report to governor, § 2514: 879. 
Of lumber and shingles; appointment, 

oath, bond, duties and compensation 
of, U 3030-3033, 3036: 1060. 

Of jails, who to constitute, powers and 
duties, U 5645-5649: 2137. 

Institution for Deaf and Dumb: 
See SCHOOL FOR D E A F , \ 2723, et sea.: 

926. 
Institution for Feeble-Minded Children: 

Number, election and term of office of 
trustees of, \ 2609, \ 5: 904. 

Government of and provisions as to, \\ 
2693—2701* 920 

Admission to, \\ 2695, 2696, 2699: 920. 
Expenses of support in, how paid, \ 2697: 

921. 
Appropriation for, \ 2700: 921. 

Instructions of the Court: 
Additional, may be given on Sunday, \ 

285: 176. 
How asked, given and excepted to, \\ 

3705-3708: 1423. 
Exceptions to, after verdict, \ 3709:1442. 
Given or asked, to be part of record, \ 

3707: 1439. 
Justice of the peace cannot give, \ 4520: 

1812. 
In criminal cases, \ 5386: 2061. 

Instruments Affecting" Personal Property: 
See PERSONAL PROPERTY, \\ 2905-2911: 

982. 
Instruments Affecting: Real Property: 

Recording of, \\ 2925-2941: 1000. 
Entry of, on plat and transfer books. ¡}? 

2929—2934: 1010 
Acknowledgment of, U 2942-2956: 1015. 

Forms for, g 2959: 1021. 
Forms of deeds and mortgages, \ 2958: 

1020. 
When made bv corporation, to have seal 

attached, I 3068: 1083. 
Instruments for Counterfeiting: 

Making or having in possession, pun
ished, I 4860: 1925. 

Instruments in Writ ing: 
Assignability of, \ 3044, et seq. : 1073. 
Not affected by addition of private seal, 

§ 3068: 1083. 
For security of public or individuals, 

who may sue on, \ 3467: 1284. 
Action on¡ by and against whom, \ 3473: 

1287. 

Instruments in "Writing—continued: 
Must be set out in or attached to peti

tion, in action on, \ 3561, \ 6: 1341. 
Pleading founded upon, may be verified 

by agent or attorney, when, \ 3583: 
1367. 

Signature to, taken as genuine, unless 
denied under oath, <¡ 3640: 1393. 

To be filed in action before justice, $ 
4501: 1810. 

Action on, in justice's court, \ 4509:1811. 
"Written portion to control printed por

tion, I 4616: 1842. 
Testimony of subscribing witness not 

conclusive as to execution of, ? 4619: 
1844. 

Insurance: 
Of county buildings by supervisors, \ 

422, I 6: 223. 
Proceeds of, mav be used for rebuild

ing, I 425: 232". 
Kinds of, permissible by companies other 

than life, \ 1709: 614. 
L I F E OK ACCIDENT: 

Proceeds of, exempt from execution, 
I 1805: 642. 

Proceeds of, not to be taken by per
son causing death or disability of 
assured, I 3386: 1224. 

Distribution of proceeds of, upon 
J> death or disability of assured, \ 
•^ 3313: 1190. 
Of school-houses by directors, g 2783: 

947. 
Insurance Companies: 

Taxation of, \ 1333: 470. 
Actions against, where brought, \ 3499: 

1295. 
Original notice to, how served, \ 3530: 

1316. 
OTHER THAN L I F E , \ 3499: 1295. 

Governed by general corporation 
laws, I 1684: 609. 

Organization of, \\ 1684-1689: 609. 
Stock and mutual plans not to be 

combined, §1690: 609. 
Capital required and other con

ditions, I 1691-1694: 610. 
Directors, meetings and officers, \\ 

1695-1698: 610. 
Funds of, how invested, \ 1699: 611. 
Examination by state auditor and 

permit to do business, \ 1700: 612. 
Capital of stock companies may be 

increased. \ 1701: 612. 
Dividends of stock companies, §1702: 

612. 
Powers of, as to real estate, \ 1703: 

612. 
Burning of property with intent to in

jure insurer, punished, \ 4784: 1900. 
Sinking or destroying raft, boat or ves

sel, or lading to be sunk or destroyed, 
to defraud insurer, punished, gfj 5054, 
5055: 1966. 

Making false affidavit or protest by 
officer or owner of vessel to defraud 
insurer, punished, \\ 5056, 5057: 1966. 

MUTUAL COMPANIES: 
Premium notes in, to be retained 

as security, § 1704: 613. 
Members of, and their liability, 

\\ 1705-1707: 613. 
May accept cash premiums, I 

1708: 614. 
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Insurance Companies—continued: 
MUTUAL COMPANIES—continued: 

Kinds and limitations of risks to be 
taken by, 1709, 1710: 614. 

Powers of, as to loans and re-in
surance, \ 1711: 614. 

— , Policies of, how executed, \ 1712: 
614. 

Transfer of stock in, \ 1713: 614. 
Annual statements to auditor, \\ 

1714-1720: 615. 
Foreign companies, conditions of do

ing business in this state, i\ 1721-
1724: 617. 

Agents of, must have certificate of 
authority, \ 1725: 618. 

Notes taken by, form and validity of, 
1726: 618. 

Forfeiture of policies, limitation, \ 
1727: 618. 

. ^ Insured mai pay short rates and be 
- ^ discharged, \ 1728: 619. 

Insured may have policy restored, \ 
1730: 620. 

Examination by auditor, and dissolu
tion when capital impaired, \\ 
1731, 1733: 620. 

Stockholders may be required to 
make impaired capital good,? 1732: 
620. 

Liability of stockholder not avoided 
by transfer of stock, \ 1734: 621. 

Certificate of foreign company to be 
revoked when assets not satisfac
tory, I 1735: 621. 

Laws of other states as to, reciproc
ity, \ 1736: 621. 

Auditor's certificate to be published 
annually, \ 1737: 621. 

Publication of false statements by, 
punished, \\ 1733-1740: 622. 

Copy of application to accompany 
policy; effects of omission, \ 1741: 
622. 

Actions on policies, conditions of 
^---. recovery in, and time of bringing, 

\l 1742-1744: 623. 
Conditions in policies, validity and 

effect of, I 1743: 625. 
Forms of policies: unlawful pro

visions; auditor to approve, \\ 
1745, 1746: 626. 

Doing business without compliance 
with law, punished, \\ 1747, 1748: 
627. 

Advertisements, must show what, \ 
1749: 627. 

Agents of, who deemed; scope of 
authority of, \\ 1749, 1750: 627. 

Statutory provisions apply to all in
surers, whether incorporated or 
not, \ 1751: 628. 

Fees to be paid by, to state auditor, 
11752: 628. 

Expenses of examination, ? 1753: 
629. 

Combinations between fire insur
ance companies, punished, \\ 1754-
1757: 629. 

Fire policy in unauthorized com
pany void, unless, \ 1758: 629. 

MUTUAL ASSESSMENT ASSOCIATIONS: 
For what purposes, \ 1759: 630. 
County and state, \ 1760: 630. 

Insurance Companies—continued: 
MUTUAL ASSESSMENT ASSOCIATIONS— 

continued: 
When authorized to do business, \ 

1761: 630. 
Annual report, fees and certificates, 

l\ 1762-1764: 630. 
Collection of fees and assessments 

by, \ 1765: 631. 
Examination of, expenses, revoca

tion of certificate, \ 1766: 631. 
State associations, officers must give 

bonds, \ 1767: 631. 
L I F E : 

O N LEVEL PKEMITTM OR NATURAL 
PREMIUM PLANS (stock and mu
tual). 

Capital required and other con
ditions, U 1768-1771: 632. 

Of foreign companies, g 1772: 
633. 

Annual statement to be made, \ 
1773: 633. 

Valuation of policies and deposit 
of securities, \ 1774: 634. 

Annual certificate of auditor, \ 
1775: 634. 

Penalties for non-compliance 
with law, I 1776: 635. 

Examination by auditor;proceed-
ings to wind up, \\ 1777, 1778; 
635. 

Change of securities; interest on, 
U 1779., 1780: 635. 

Auditor to report, \ 1781: 636. 
Discriminations forbidden, \\ 

1782, 1783: 636. 
ON STIPULATED PREMIUM OR AS

SESSMENT P L A N : 
To by styled "associations," g 

1784: 636. 
Organization of; name, \\ 1785, 

1786: 637. 
Conditions for commencing busi

ness, 11787: 637. 
Assessments not to be diverted, 

\ 1788: 637. 
Who insurable; beneficiaries; 

right to change, I 1789: 638. 
Report to and control by auditor; 

examination, \ 1790: 639. 
Investments by, \ 1791: 639. 
Securities on deposit; change of; 

interest on, U 1792, 1793: 639. 
Foreign associations, § 1794: 639. 
Proceedings to wind up, § 1795: 

640. 
Certificate of auditor upon com

pliance with law, I 1796: 640. 
Disposition of surplus; surren

der value of canceled policy, \ 
1797: 640. 

Purely benevolent societies not 
included, unless, \ 1798: 641. 

FRATERNAL BENEFICIARY SOCIE
TIES, see that title, \\ 1822-1839: 
647. 

GENERAL PROVISIONS AS TO: 
Annual statement required from, 

I 1799: 641. 
Agents must have auditor's cer

tificate, penalties, §§ 1800-
1802: 641. 
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Insurance Companies—continued: 
G E N E R A L , P R O V I S I O N S A S T O — c o n t . : 

Rights as to real estate, limita
tions, U 1803, 1804: 642. 

Proceeds oí policies, who enti
tled to, exempt irom execu-

_ . , tion, ? 1805: 642. 
.>" How funds to be invested, H 

1806,1807: 643. 
Foreign companies, service of 

process against, upon auditor, 
Ü 1808, 1809: 644. 

Laws of other states as to com
panies of this state; reciproc
ity, \ 1810: 644. 

Intoxication as defense to action 
on policy, \ 1811: 644. 

Company bound by its physi
cian's certificate, \ 1812: 645. 

Misrepresentation of age, effect 
of, 11813: 645. 

Penalties for doing illegal busi
ness; contracts void, \ 1814: 
645. 

Advertisements, must s h o w 
what, 11815 (1749): 645. 

Who deemed agents, I 1815 
(1749,1750): 645. 

Fraud upon company, and con
spiracy to defraud, punished, 
U 1816,1817: 645. 

Fees, to be paid to auditor of 
state by, \ 1818: 646. 

Copy of application to accom
pany policy; effect of omission, 
\ 1819: 646. 

Limitations of actions on policies, 
when invalid, § 1820: 646. 

Taxes of, from what fund pay
able, \ 1821: 647. 

Actions against, where brought, 
Ü3499: 1295. 

Original notice to, how served, 
\ 3530: 1316. 

Insurance Policies: 
See POLICIES OF INSURANCE. 

Insurrection: 
Among convicts of penitentiary, sup

pression of, I 5696: 2145. 
In tent to Defraud: 

How stated in an indictment \ 5298: 
2024. 

Interest: 
On state warrants when no funds, ?? 104, 

105: 136. 
On state bonds, how collected, \ 108:136. 
On county bonds, how paid, when 

stopped, l\ 406,407: 220. 
On county warrants, U 483, 484: 246. 
On municipal bonds, collection of 

through executive council, § 1381: 491. 
To be paid by savings banks, \\ 1848, 

1849, 1852: 652. 
On school warrants, I 2768: 940. 
On school fund loans, \ 2849: 969. 
On what moneys collectible; rate of, \ 

30U8: 1061. 
Rate of, by express contract, limitation, 

I 3038: 1061. 
On judgments and decrees, ? 3039: 1064. 
Illegal rate prohibited, g 3040: 1064. 
Forfeiture to school fund in action upon 

contract for illegal rate, § 3041: 1069. 
But assignee in good faith of usurious 

contract, protected, <j 3042: 1072. 

Interest—continued : 
On verdict, to date oí judgment, entered 

as costs, § 3868: 1534. 
To be paid mortgagor of chattels, when 

property levied upon, g 3980: 1588. 
What to be paid upon redeeming from 

execution sale, \ 4050: 1617. 
Rebate of, on claims paid on sale under 

foreclosure, ? 4293: 1753. 
Interest in Suit: 

Effect of, upon qualification of witnesses, 
Const., art. 1, \ 4, 61. 

Not to exclude witness, I 4603: 1830. 
Interlineation: 

Pleadings not to be amended by, \ 3603: 
138L 

Modification of instructions not to be 
made by, \ 3706: 1439. 

Interlocking Switches: 
For railways crossing at grade, \\ 2060-

2065: 728. 
Interlocutory Questions: 

Order of argument upon, \ 3700, fl 5:1419. 
Internal Improvements: 

Taking private property for, \ 1995, et 
seq.: 686. 

Rights of occupying claimants on lands 
granted for, ? 2971: 1025. 

Mechanics' liens upon, ? 3091: 1102. 
Internal Kevenue License: 

Evidence against holder, of illegally 
keeping and selling intoxicating liq
uors, \ 2427: 854. 

Interpleader: 
In actions of replevin, § 3487: 1290. 

Interrogatories; 
ATTACHED TO PLEADINGS, ? 3604: 1382. 

Answers to, substance and form, 
time of making, U 3605-3608:1382. 

Continuance for failure to answer, § 
3607: 1382. 

Verification of answers, how and by 
whom, ? 3609: 1383. 

Failure to answer; effect; contempt, 
U 3610, 3611: 1383. 

May be submitted to jury for special 
findings, ? 3727: 1453. 

To garnishee, U 3939-3941: 1569. 
For taking depositions on commission, 

? 4689, 4692: 1869. 
Intervenor: 

Who may become, and how; rights and 
liabilities of, U 3594-3596: 1371. 

In garnishment proceedings, entitled to 
appeal, § 3953: 1578. 

In action of replevin, \ 4166:1717. 
Intervention: 

By whom allowed; pleadings and trial of 
issues in, \\ 3594-3596: 1371. 

In proceedings by attachment, I 3928: 
1560. 

In actions of replevin, § 4166: 1717 
Intestate: 

Descent and distribution of property of, 
I 3362, et seq.: 1209. 

See, also, E S T A T E S OF DECEDENTS. 
Intimidation: 

By tramp, punishment for, \ 5135: 1981. 
Intoxicated Person: 

Punished, \ 2402: 834. 
Sale or gift of liquors to, punished, \ 

2403: 834. 
Care of, at expense of liquor vendor, \ 

2417: 844. 
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Intoxicated Person—continued. 
Not to be permitted in saloons under 

mulct law, | 2448, K 10: 861. 
Intoxicating Liquors: 

Manufacture and sale of, forbidden, 
Const., art. 1, g 26: 80. 

Provisions as to manufacture, sale, etc., 
of, applicable to special charter cities, 
? 1013: 393. 

Prevention of sale of,at fairs, ? 1664: 606. 
Sale of, at encampments of militia, pun

ished, § 2188: 774. 
Contracts or payments for, when void, \ 

2423; 850. 
Regulations concerning sale of by sa

loons under mulct law, g 2448, ffif 4-11: 
86L 

Sale of, by pharmacists, g 2588: 897. 
Sale of ,within three miles of State Agri

cultural College prohibited, g 2673: 
916. 

Defined, § 2382: 818. 
Manufacture, sale and keeping for sale 

without permit, prohibited and de
clared nuisance; punishment; abate
ment, U 2382-2384: 818. 

Permit to manufacture, how obtained; 
conditions, gg 2456-2461: 864. 

Sales of, under permits, g 2385: 826. 
Privileges and liabilities of pharmacists, 

physicians and manufacturers of 
proprietary medicines as to, gg 2385, 
2386: 826, and g 2401: 833. 

Permit to sell, application for, notice, 
remonstrance, hearing, bond, oath, 
record, costs, gg 2387-2393: 827. 

Revocation and forfeiture of, ? ? 2400, 
2401: 833. 

PERMIT HOLDERS: 
Conditions of sales by, g 2394: 830. 
False applications to, and false and 

fraudulent conduct by, punished, 
g 2395: 830. 

Transportation of liquors by, g 2396: 
831 

Returns of sales by, g 2397: 831. 
Accounts of purchases and sales by, 

g 2398: 831. 
Illegal sales by, punishment, evi

dence, g 2399: 832. 
How business to be conducted by, 

clerks, g 2401: 833. 
Death of, business continued, g 2401: 

833. 
Noti» Sell to minors or drunkards, 

g 2403: 834. 
Intoxication by use of, punished, g 2402: 

834. 
Punishment avoided by giving in

formation, g 2402: 834. 
Sale of, to persons by mulct saloons, 

against request of relatives, forbidden, 
g 2448, \ 11: 861. 

Selling or giving to minors or drunk
ards, punished, I 2403: 834. 

Drinking and retailing at manufactories, 
forbidden, g 2460: 865. 

Club rooms for distribution of, keeping 
of, punished, g 2404: 835. 

Action to enjoin and abate liquor nui
sance, g 2405: 835. 

How brought and tried; evidence; 
attorney fee, g 2406: 837. 

Violation of injunction; contempt; 
fine, g 2407: 838. 

Intoxicating Liquors—continued: 
P E R M I T HOLDERS—continued: 

Abatement by order of court, gg 
2408,2409: 839. 

Violation of order is contempt, 
g 2408: 839. 

Order set aside upon giving 
bond, g 2410: 840. " 

Fees and costs in, when and how 
paid, g 2412: 841. 

Second offense of nuisance, punishment, 
g 2411: 841. 

Seizure and destruction of, upon search 
warrant, gg 2413-2416: 841. 

Of liquors falsely labeled, g 2421: 848. 
Liability of vendors of, for care of intox

icated persons, g 2417: 844. 
For damages to person, property or 

means of support on account of in
toxication, g 2418: 844. 

TRANSPORTATION OF: 
By persons holding permits, g 2396: 

831. 
Illegal, by carriers; punishment, gg 

2419-2421: 847. 
False statements or fraudulent con

duct to procure; punishment, g 
2420: 847. 

Of liquors manufactured under per
mit, allowed, g 2456: 864. 

Information and indictments as to requi
sites of, g 2424: 853. 

Several counts in one, g 2425: 853. 
Duties of peace officers as to, g 2428: 855. 
Imprisonment for non-payment of fines 

and costs for offenses as to, no release 
from, g 2430: 856. 

Evasions of laws concerning, to be pre
vented, g 2431: 856. 

Constable's fees for serving, warrant for 
seizure of, g 4598: 1828. 

Adulterated, sale of, g 4980:1951. 
Sale of, to Indians, punished, g 5001:1954. 
ATTORNEY F E E S IN ACTIONS AND PRO

CEEDINGS RELATING TO: 
In prosecutions for nuisance. g 2384: 

822. 
In actions to enjoin nuisances, g 2406: 

837. 
In prosecutions for illegal transpor

tation, g 2419: 847. 
In prosecutions for fraud in procur

ing transportation, g 2420: 847. 
In equity and contempt cases; per

centage of fines, g 2429: 856. 
Of attorney selected by peace officer, 

12428: 855. 
DUTIES OF COUNTY ATTORNEY AS TO: 

To appear in applications for per
mits to sell, § 2389: 828. 

May inspect permit-holder's record 
of purchases and sales, g 2398: 831 

To prosecute actions to enjoin and 
abate nuisances, g 2406: 837. 

To appear for state in prosecutions 
by peace officers, g 2428:855. 

EVIDENCE IN PROCEEDINGS CONCERN
ING: 

In actions and prosecutions against 
permit holders, g 2399:832. 

Of general reputation, in action to 
enjoin nuisance, g 2406: 837. 

In actions to enforce or recover 
judgments, fines and costs, g 
2422: 848. 
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Intoxicating Liquors—continued: 
EVIDENCE IN PROCEEDINGS CONCERN

ING—continued : 
Of payment, not necessary to prove 

sale, \ 2424: 853. 
Of illegal selling or keeping; pre

sumptions, \ 2427: 854. 
CIVIL, LIABILITY FOR VIOLATION OF 

LAWS CONCERNING: 
For care of persons intoxicated, \ 

2417: 844. 
For damages to person, property, or 

means of support, on account of in
toxication, $ 2418: 844. 

Judgments for damages, costs and 
fines made liens on real and per
sonal property occupied or used in 
the trafile, I 2422: 848. 

Sureties on bonds jointly liable with 
principals, I 2422: 848. 

Counties may recover costs paid, \ 
2422: 848. 

Lease of premises used for unlawful 
sale of, may be terminated by 
lessor, I 2426: 854. 

TAXATION OF SALE OF: 
Mulct tax: 

Amount of, how and by whom 
payable, lien, \ 2432: 856. 

Assessors to make returns; 
blanks for, \\ 2433, 2434: 857. 

Statement by citizens in 
lieu of, \ 2435: 857. 

Collection of, penalty, lien, sale 
of personal or real property 
for, U 2436-2440: 857. 

Remission of, proceedings, ap
peal, U 2441-2444: 858. 

Division and apportionment of, 
\ 2445: 859. 

Duty of county attorney, officers 
and assessors as to; penalty, \ 
2446: 860. 

Does not legalize liquor traffic, 
g 2447: 860. 

As bar to prosecutions under 
prohibitory law: 

In cities of five thousand or 
more, conditions, state
ment of consent, \ 2448: 
861. 

In smaller cities and towns, 
\ 2449: 862. 

Statement of consent, suffi
ciency of, finding, appeal, 
\ 2450: 863. 

Signatures and affidavits to 
statement; forgery; brib
ery; perjury, \ 2452: 864. 

Papers concerning, kept for in
spection in auditor's office, \ 
2453: 864. 

Assessment and payment of, not 
to be used as evidence against 
payer, \ 2454: 864. 

Jurisdiction of offenses under. \ 
2454: 864. 

Additional taxes by cities and 
towns, I 2455: 864. 

Intoxication: 
As defense to policy of life insurance, I 

1811: 664. 
Persons found in state of, punished, \ 

2402: 834. 

Intoxication—continued : 
Recovery by wife, etc., for injuries 

caused by, \ 2418: 844. 
Physician's certificate may be revoked 

for, I 2578: 894. 
See, also, DRUNKENNESS. 

Inventory: 
Of property of insolvent debtor, by as

signee, I 3073: 1091. 
Of property of minor, to be made by 

guardian, <j 3199: 1154. 
O F PROPERTY OF ESTATE OF DECE

DENT: 
By special administrator, \ 3300: 

1182. 
By general administrator, ? 3310: 

1188. 
Of attached partnership property, \ 

3904: 1554. 
Of partnership property taken under 

execution, \ 3977:1587. 
Of effects of a dissolved corporation, \ 

4333: 1764. 
Investments: 

When required by law or order of court, 
how made, see SECURITIES AND IN
VESTMENTS, U 364-367: 207. 

Investment of Funds: 
Of insurance companies, \ 1699: 611. 
Of life insurance companies, \ 1791: 639, 

and U 1806, 1807: 643. 
Of savings banks, § 1850: 653. 
Of building and loan associations, \ 1899: 

664. 
Of State University, ü 2638: 910. 
Of Agricultural College, U 2665-2668: 

915. 
School, see SCHOOL FUND, \ 2838, et sea.: 

965. 
Involuntary Servitude: 

Forbidden, except for crime, Const., art. 
1, § 23: 80. 

Iowa: 
Territory of, organic law of, with synop

sis, p. 47. 
Admission into Union, acts concerning, 

with synopsis, p. 55. 
Constitution of, annotated, p. 60. 
Boundaries of, Const., preamble, p. 60, 

and f 1: 113. 
Jurisdiction of, \\ 2-3: 113. 

On waters of boundary rivers, con
current, I 3: 113. 

Over lands in, owned by United 
States, to what extent relinquished, 
I 4: 114. 

Iowa National Guard: 
Active militia so called, \ 2168: 770. 
See MILITIA, \ 2167, et «eg.: 770. 

Iowa Official Register: 
Secretary of state to compile, publish 

and distribute, g 70: 130. 
Who entitled to copies of, \ 71: 130. 

Iowa Soldiers' Home: 
Objects and management of, <j 2601: 902. 
TRUSTEES OF: 

Qualifications, compensation, quo
rum, oath, bond, \ 2601: 902. 

Meetings and organization of, \ 2603: 
902. 

Elect treasurer, without pay; bond. 
\ 2603: 902. 

General powers of; report, \ 2803: 
902. 
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Iowa Soldiers' Home—continued: 
Commandant and assistants; appoint

ment and compensation of, \ 2604: 902. 
Who entitled to admission to, \\ 2602, 

2606: 902. 
Officers of, not to be interested in con

tracts, I 2607: 903. 
Appropriations for salaries and support, 

I 2608: 903. 
Iowa State University: 

See STATE UNIVERSITY, \ 2635, et seq. : 909. 
Iowa "Weather Service: 

See W E A T H E R AND CROP SERVICE, I 
1677, et seq.: 608. 

Irrelevant Blatter: 
In pleadings, may be stricken out on 

motion, I 3618: 1384. 
Issue: 

Meaning of, in statutes, # 48, U 7: 123. 
Of marriage subsequently annulled, le

gitimacy of, U 3185, 3186: 1147. 
Issues in Actions: 

Equitable, in ordinary actions, how 
tried, \ 3435: 1236. 

To be made up before change of venue, 
when, \ 3506: 1302. 

Issues in Actions—continued: 
When united in one action, may be tried 

separately, \ 3545: 1327. 
General, abolished, \ 3557: 1331. 
Of law and of fact, defined, \\ 3647, 3648: 

1397. 
Trial of, see T R I A L , subtitle CIVIL AC

TIONS, U 3650-3657: 1398. 
Reference of, \\ 3734, 3735: 1459. 
Upon amendment to cure defectivo 

pleading, trial of, \ 3761: 1494. 
In proceedings by garnishment, how 

tried, \ 3945: 1573. 
Affecting real property in actions before 

justices, transfer of, § 4505: 1810. 
Upon indictments, how tried, \\ 5329-

5338: 2034. 
I t inerant Physicians: 

Regulation of, in cities, \ 700: 298. 
Who deemed; licensing of, \ 2581: 895. 
Punishment of, for practicing without 

license, § 2581: 895. 
I t inerant Vendors: 

Of drugs, license of, penalty for selling 
without, I 2594: 899. 

Jack: 
Running at large, may be taken up, \ 

2312: 801. 
Jai l : 

Sheriff is custodian of, \ 501: 250. 
Cities and towns mav maintain, \ 735: 

307. 
Of county, cities and towns may use, \ 

735: 307. 
Fee for conveying prisoners to, \ 1292: 

449. 
Suffering prisoner to escape from, pun

ished, \\ 4891-4893: 1932. 
Assisting prisoner to escape from, pun

ished, U 4894-4896: 1932. 
Breaking and escaping from, punished, 

U 4897, 4898: 1932. 
Confinement of vagrants at hard labor 

in, U 5131, 5134, 5140: 1981. 
To be used as prison in what cases, § 

5637: 2136. 
Duty of keeper of, U 5638-5640: 2136. 
Calendar of prisoners in, \ 5642: 2136. 
Bedding, clothing, etc., to be furnished 

prisoners, \ 5643: 2137. 
Separate apartments for females in, \ 

5639: 2136. 
Minors to be separately confined in, \ 

5638: 2136. 
Removal of prisoners in case of fire, j) 

5644: 2137. 
Inspectors of, who constitute, duties and 

powers, \l 5645-5649: 2137. 
Punishment of refractory prisoners, \ 

5650: 2137. 
Expenses of, how paid, \ 5651: 2137. 
Imprisonment in, at hard labor, \\ 5652-

5655: 2138. 
Jailer: 

Suffering prisoner to escape, punished, 
U 4891, 4893: 1932. 

Jani tors: 
Of General Assembly, compensation of, 

I 13: 115. 
Jeopardy: 

See FORMER CONVICTION OR ACQUIT
TAL. 

Joinder in Demurrer: 
What deemed, I 3565: 1351. 

Joinder of Actions: 
Not allowed in action on mechanic's lien, 

or for divorce, U 3429, 3430: 1235. 
When allowed, g 3545: 1327. 
Plaintiff, in case of, may strike out, \ 

3546: 1328. 
Wrongful; motion to strike out; waiver, 

U 3547, 3548: 1329. 
Separate petitions in case of misjoinder, 

I 3549: 1329. 
When ordered, on motion, \ 3644: 1397. 
Of different kind, not allowed in re

plevin, I 4164: 1716. 
Not allowed in action for recovery of 

real property, § 4182: 1722. 
Not allowable in action of forcible entry 

and detainer, § 4218: 1730. 
Not allowable in partition, \ 4240: 1737. 
Not allowable in quo warranto proceed

ings, \ 4314: 1762. 
Not allowable in proceedings by manda

mus, I 4348: 1769. 
Joinder of Parties: 

Interested with plaintiff, when not 
required, §3459: 1274. 

As plaintiffs, when permitted, I 3460: 
1278. 

As defendants, when permitted, \ 3462: 
1280. 

As plaintiffs or defendants, in case of 
united interest, \ 3463: 1282. 

Not required, when; one suing for all, 
I 3464: 1282. 
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Joinder of Parties—continued: Judges—continued : 
Jomtly bound, when not required, g O F COURTS OF RECORD—continued: 

3465- 1282. Included in the term magistrate, g 
Court may require, when, \ 3466: 1284. 5097: 1976. 
Wife need not be joined by husband, \ O F DISTRICT COURT: 

3471: 1288. Number of, Const., art. 5, gg 5, 10: 
Of guardian with insane person, \ 3486: 96. 

1290. Election and term of, Const., art. 5, 
Of co-parties on appeal, \ 4112: 1652. g 7: 97, and g 1069: 403. 

Joint and Several Obligations: Not eligible to other office except 
Parties defendant, in actions upon, \ judge of supreme court, Const., 

3465: 1282. art 5, g 5: 96. 
Joint Authority: To be conservators of the peace, 

Conferred upon three or more, may be Const., art. 5, g 7: 97. 
exercised by a majority, I 48, If 4: 123. Entitled to copies of supreme court 

Joint Conventions: reports, g 215: 156. 
Of General Assembly, g 23-31: 116. Terms of court to be held by, g 229: 

Journals: 162. 
O F SENATE AND HOUSE: Division of work by, g 231: 163. 

To be kept and published, Const., To prepare schedule of terms of 
art. 3, g 9: 84. court, g 232: 163. 

Dissent of members to be entered in, May order special terms, g 233: 163. 
Const., art. 3, I 10: 84. May direct temporary adjournment 

Printing, distribution and preserva of day of opening court, g 235: 164. 
tion of, U 130-132: 141. May interchange, g 240: 165. 

Use of, as evidence, \ 4650: 1861. Not to sit together on the same case, 
To be kept by governor, \ 61: 129. g 241: 165. 
To be kept by secretary of executive To sign record of court. g 242: 165. 

council, \ 156: 146. To appoint and may remove short
Judge-Advocate-General : hand reporters, gg 2?S, 246: 168. 

Appointment of, g 2174: 771. Compensation of, g 253: 170. 
Judges: May suspend clerk or sheriff from 

O F COURTS O F CONTESTED ELECTIONS: office, g 1256: 443. 
County, g 1201: 437. To appoint commissioners of in
State, \ 1224: 440. sanity, g 2261: 789. 

O F COURTS OF RECORD: May appoint commission of inquiry 
Are liable to impeachment, Const., as to sanity of person in hostital, 

art, 3, g 20: 85. gg 2304, 2305: 799. 
Entitled to supreme court reports, g Disposition by, of probate cause, 

215: 156. when disqualified to act, g 3263: 
Not to practice law, \ 281: 175. 1169. 
When disqualified to act, g 284: 176. To inform state auditor of escheats, 
May administer oaths, g 393: 214. g 3388: 1224. 
Oath of, g 1179: 429. May appoint guardian to bring 
Not required to give bond, g 1182: 430. action for insane person, g 3481: 
Resignation of, to whom made, g 1289. 

12684 3: 446. May appoint guardian ad litem for 
Vacancies in office of, how filled, g minor, g 3483: 1290. 

1272: 447. Interest or prejudice of, as ground 
May commit child to Industrial for change of venue, g 3505, IflJ 2,3: 

School, g g 2708, 2709: 923. • 1299. 
May take acknowledgments, g 2942: May grant change of venue in vaca

1015. tion, g g 3506, 3508: 1302. 
May solemnize marriages, g 3145: May approve notice in action against 

1124. unknown defendants and order 
May commit child to Home for publication thereof, gg 3538, 3539: 

Friendless, g 3257: 1167. 1322. 
May require defendant in attach To certify evidence on appeal in 

ment to be examined for discovery equitable actions, g 3652: 1399. 
of property, g 3901: 1553. To certify report of trial, g 3675:1414. 

May grant special attachments, May fill vacancy in office of referee 
when, g 3915: 1557. in vacation, g3737: 1459. 

Appeal from order of, ? 4102: 1641. By consent, may appoint referee in 
Certificate of evidence to secure re vacation, g 3744: 1462. 

view on appeal, g 4107: 1644. May extend time for referee's re
Certificate by, for appeal to supreme port, g 3747: 1463. 

court, g 4110: 1645. To sign bill of exceptions, \ 3753: 
Authentication of depositions taken 1471. 

by, g 4703: 1873. May approve conveyances in vaca
Falsely assuming to be, punished, g tion, I 3812: 1516. 

4902: 1933. Powers of, as to receivers, in vaca
Stirring up controversies, punished. tion, U 3822-3824: 1520. 

g 4903: 1934. Powers of, to hear motions and grant 
Oppressing by color of office, pun orders in vacation, (¡<! 3831-3846: 

ishment for, g 4908: 1934. 1526. 
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Judges—continued : 
O F DISTRICT COURT—continued: 

May make allowance as to amount 
of property to be attached, \ 3882: 
1540. 

May vacate attachment for want of 
additional security. I 3886: 1542. 

May require defendant in attach
ment to be examined for discovery 
of property, \ 3901: 1553. 

May direct disposition of attached 
property, I 3903: 1553. 

May appoint receiver of attached 
partnership property, \ 3904: 1554. 

May order sale of attached perish
able property, \ 3912: 1556. 

May grant specific attachment, 
when, I 3915: 1557. 

May determine liability bf principal 
to surety on execution, % 3967: 
1582. 

May appoint receiver for partner-
snip property taken under execu
tion, I 3978: 1587. 

Powers of, to determine right to re
deem from execution sale, \'i 4046, 
4057: 1615. 

Powers of, in vacation, in proceed
ings auxiliary to execution, {¡{j 
4072-4086: 1624. 

Orders by. reviewable on appeal, \ 
4102: 1641. 

Certificate of, to entitle to review on 
appeal, I 4107: 1644. 

Certificate of, as to question involved 
in appeal, \ 4110: 1645. 

May grant writ of certiorari in vaca
tion, I 4155: 1709. 

May examine defendant in replevin 
suit as to disposition of property, 
I 4180: 1722. 

Application to, for leave to bring 
action.ingwowarra?iio, §4316: 1762. 

May grant injunction, $ 4357: 1777. 
Vacation of injunction by, \ 4368: 

1781. 
Proceedings before, to punish viola-

lation of injunction, \\ 4372-4375: 
1783. 

Proceedings before, in habeas corpus, 
U 4419-4427: 1793. 

Action of, not to be questioned in 
habeas corpus, \ 4451: 1796. 

Competent as witness, \ 4610: 1839. 
May make order as to perpetuating 

testimony, \ 4719: 1877. 
Prejudice of, ground for change of 

venue in criminal cases, \ 5343: 
2039. 

See, also, subtitle JUDGES OP 
COURTS OF RECORD, supra. 

O F SUPERIOR COURTS: 
Election, term and commission of, 

\ 256: 171. 
Qualifications and oath of, \ 257: 171. 
Bond ot, as clerk, \ 257: 171. 
Vacancies in office of, how filled, 

I 258: 171. 
Powers of, out of court, \ 262: 172. 
To act as clerk, when, \ 265: 172. 
To appoint shorthand reporters, \ 

275: 174. 
Duties of, when court abolished, \ 

277: 174. 

Judges—continued : 
O F SUPERIOR COURT—continued. 

Compensation of, \ 278: 175. 
May make allowance as to amount of 

Property to be attached, \ 3882: 
540. 

Further, as to powers of judges of 
superior courts, see subtitles 
JUDGES OF COURTS OF RECORD, 
and JUDGES OF DISTRICT COURT, 
supra. 

O F SUPREME COURT: 
Number of, Const., art. 5, \ 2: 95, 

and I 193: 153. 
Election and term of, Const., art. 5, 

I 11: 97, and \ 1066: 403. 
Compensation of, Const., art. 5, I 9: 

97, and \ 203: 154. 
To be conservators of the peace, 

Const., art. 5, \ 7: 97. 
Quorum of, I 193: 153. 
Stationery, etc., to be furnished to, 

I 168: 148. 
To administer oath of office to gov

ernor and lieutenant-governor, \ 
1178: 429. 

May issue subpoenas for witnesses in 
state election contests, \ 1228: 440. 

To be trustees of State Library, \ 
2858: 972. 

May make allowance as to amount 
of property to be attached, \ 3882: 
1540. 

May order additional appeal bond, 
I 4133: 1673. 

May grant petition for rehearing, \ 
4148: 1704. 

May grant writ of certiorari, \ 4155: 
1709. 

Granting of injunction by, g 4357: 
1777. 

Proceedings before, to vacate in
junction, \ 4368: 1781. 

To punish violation of injunc
tion, \\ 4372-4376: 1783. 

In habeas corpus, \\ 4419-4427, 
4437: 1793. 

Action of, not to be questioned in 
habeas corpus, \ 4451: 1796. 

See also, subtitle JUDGES OF COURTS 
O F RECORD, supra. 

Judges of Election: 
Duties of in returning names for jury 

lists, \ 337: 202. 
Who to be; appointment of, \ 1093: 409. 
Oath of, 11 1094,1095: 410. 
Delivery of ballots to, \ 1110: 414. 
To post cards of instruction to voters, \ 

1112: 415. 
To deliver ballots to voters, \ 1114: 416. 
To deposit ballots in boxes, \ 1117: 417. 
To assist voters in marking ballots, \ 

1118: 417. 
May appoint constables to keep order, \ 

1126: 419. 
May cause arrest of disorderly persons, 

I 1128: 420. 
May examine voters as to right to vote 

for road supervisor and assessor, \ 1130: 
420. 

Neglect or misconduct of, punished, \ 
1137: 421, and \\ 4927-4930: 1937. 

Canvass of votes by, \ 1138, et sea.: 422. 
To return ballots not voted, {j 1142: 423. 
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Judges of Election—continued: 
Return of poll books by, \\ 1144, 1145: 

423. 
Frauds of, as to ballots, \ 4923: 1936: 

Judgment: 
Defined;may consist of what, \ 3769:1496. 
For part of claim, \ 3770: 1498. 
In abatement, form of, \ 3771: 1498. 
For special execution, when, g 3772: 

1498. 
—' For or against a portion of the parties, 

U 3773, 3774: 1498. 
Must be consistent with case made, 2 

3775: 1499. 
For part of claim not controverted, I 

3776: 1499. 
On verdict, general or special, ?? 3777, 

3778: 1500. 
Against principal and surety, to state 

order of liability, \ 3779: 1500. 
For defendant on counter-claim or for 

other relief, \ 3780: 1500. 
By agreement, when; not in divorce 

cases, I 3781: 1500. 
For debt or damages, no distinction, \ 

3782* 1501. 
Upon trial by court, \ 3783: 1501. 
Entry of, by clerk, \ 3784: 1501. 
Complete record, when, \ 3785: 1501. 
Satisfaction of, by clerk, \ 3785: 1501. 
Discharge of, on motion, \ 3786: 1502. 
Fraudulent assignment of, set aside on 

motion, \ 3787: 1502. 
By default, when, \\ 3788, 3789: 1503. 

How set aside; terms, \ 3790: 1505. 
Amount of, how computed, \ 3791: 

1508. 
In equitable action, when, \ 3793: 

1509. 
Upon service by publication; secur

ity; new trial, U 3794-3796: 1509. 
Conclusive as to title of prop

erty, i 3797: 1511. 
Notice to prevent new trial, $<S 

3798, 3799: 1511. 
No personal judgment, \ 3800: 

15IL s-
Lien of, upon real estate, \ 3801: 1511. 

How made effective in other county, 
U 3802, 3803: 1515. 

Of superior court, how made lien on real 
estate, \ 273: 174 

Satisfaction of, by creditor, when paid; 
penalty, \ 3804: 1516. 

Conveyance by commissioner to carry 
into effect, \\ 3805-3812: 1516. 

By confession, when and how made, 
effect, U 3813-3816: 1516. 

Offer to confess: 
Before action brought, § 3817: 1518. 
After action brought, \ 3818: 1519. 

Upon offer to compromise, U 3819, 3820: 
1519. 

May be entered in vacation by consent, 
§ 247: 168. 

On verdict, after expiration of term, {j 
248: 169. 

Lien of attorney upon, for services, U 
321, 322:197. 

Of court for trying contested election, H 
1220, 1231: 439. 

On appeal in condemnation, § 2011: 699. 
Against railway or street railway for in

jury; lien of; priority, ? 2075: 735. 

Judgment—continued : 
For fines, costs and damages in liquor 

cases; made lien, I 2422: 848. 
Against school district; payment of, \ 

2811: 958. 
Rate of interest on, \ 3039:1064. 
In action on usurious contract, \ 3041: 

1069. 
Upon claim against estate of insolvent, 

I 3077:1093. 
Upon mechanic's lien, I 3095, \ 4: 1109. 
Upon claim against estate of decedent, \ 

3341:1202. 
On executor's bond, \ 3361:1208. 
Against executor for costs, \ 3401:1227. 
Against heirs and devisees; apportion

ment, § 3408:1229. 
Against several executors, \ 3410:1220. 
Action on; within what time prohibited, 

I 3439: 1239. 
At law, not to be annulled in equity, § 

3440:1239. 
Limitation of actions on, \ 3447,1111 7, 8: 

1243. 
On counter-claim pleaded as defense, 

though barred by statute, \ 3457: 1273. 
Against portion of persons jointly bound, 

does not bar action against others, \ 
3465: 1289. 

Against partnership, how enforced, \ 
3468: 1285. 

Against prisoner in penitentiary, not to 
be rendered without defense, \ 3474: 
1287. 

Against married women, enforced as if 
single, \ 3477: 1288. 

Against minor, not to be rendered with
out defense, \ 3482: 1289. 

Against insane person, not to be ren
dered without defense, \ 3485: 1290. 

Where only part of defendants served, 
how enforced, \ 3542: 1325. 

Affecting real estate, transcript to proper 
county, I 3544: 1327. ~~ 

Prayer for, may be based on several 
counts, § 3559: 1332. 

— Motion in arrest of, not waived by failure 
to demur, \ 3563: 1347. 

No prayer for necessary in answer, \ 
3569: 1359. 

Not to be reversed for error without 
prejudice, \ 3601: 1380. 

Upon failure to answer interrogatories 
attached to pleadings, § 3610: 1383. 

How pleaded, \ 3625: 1389. 
In justice's court, affirmance of, on ap

peal, for failure to have cause docket
ed, \ 3660: 1408. 

For costs, upon continuance, \ 3662: 1408. 
Upon special findings by jury, \ 3728: 

1457. 
Upon report of referee, \ 3740: 1460. 
Notwithstanding verdict, \ 3757: 1493. 
Motion in arrest of, ? 3758: 1493. 
Upon verdict, as modified by amend

ment, after motion for new trial, etc., 
\ 3761: 1494. 

Must be upon the merits, except, \ 3765: 
1495. 

For costs, upon dismissal in vacation, \ 
3768: 1496. 

Upon summary proceedings, how ob
tained, U 3826-3830: 1525. 

Upon bond to secure costs, \ 3852: 1529. 
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Judgment—continued: 
Apportionment of costs, where there are 

several, \ 3854: 1531. 
Interest on, from date of verdict to date 

of rendition, \ 3868: 1534. 
For attorney fees, in actions upon con

tracts providing for, U 3869-3871:1534. 
Upon attachment for debts not due, \ 

3884: 1541. 
How levied upon, in attachment, \ 3895: 

1551. 
Upon bond to discharge attachment, \ 

3908: 1555. 
In attachment, how to be satisfied, \ 

3924: 1559. 
Against garnishee, not to be rendered, 

unless, I 3943:1571, and \ 3947: 1576. 
When rendered, for what amount, \ 

3946: 1574. 
Conclusiveness of, <j 3951: 1577. 

Must refer to original judgment, 
I 3952: 1577. 

How enforced, § 3954: 1578. 
Execution upon, may issue until barred, 

§ 3955: 1578. 
Clerk to issue, upon demand, I 3957: 

1579. 
Copy of, to be attached to execution, 

when, \ 3963: 1581. 
How levied upon, and disposed of under 

levy, g 3971: 1585. 
Against municipal corporation, how col

lected, ? 3973: 1585. 
In contests arising from levying upon 

mortgaged chattels, § 3988: 1589. 
Stay of execution upon, \\ 3996-4006: 

1593. 
Stay bond has effect of, \ 3999: 1594. 
Exemptions from execution upon, \\ 

4007-4018: 1595. 
Against decedent, how enforced against 

real estate, \\ 4036-4039: 1610. 
Mutual, set off by officer having execu

tions, ? 4040: 1610. 
Revivor of, upon death of holder,?? 4067-

4070: 1623. 
Execution upon, notwithstanding death 

of part of debtors, I 4071: 1623. 
Proceedings to subject property to pay

ment of, U 4072-4090: 1624. 
Proceedings to vacate or modify after 

term in court where rendered, (¡§ 4091-
4099: 1628. 

Of district court, appeals from,rfjg 4100-
4103: 1635. 

Stay of, on appeal to supreme court, \\ 
4128-4134: 1671. 

On appeal in supreme court, \\ 4139-
4147: 1677. 

Preparation of, R. U 52, 53: 2158. 
Against sureties on supersedeas bond, \ 

4140: 1703. 
In proceedings by certiorari, i 4160: 

1710. 
Against sureties on replevin bond, §& 

4167. 4176: 1717. 
In action of replevin, \\ 4175-4179: 1719. 
In replevin, exemption of from execu

tion, ? 4181: 1722. 
In action to recover real property, \\ 

4197, 4203, 4204: 1725. 
In action of forcible entry and detainer, 

i 4221: 1731. 
In partition proceedings, \\ 4252, 4259: 

1739. 

Judgment—contin ued : 
On foreclosure of mortgage, \ 4289: 1748. 
In action to foreclose pledge, \ 4286: 

1745. 
Of forfeiture and eviction for waste, \ 

4304: 1760. 
In proceedings in quo warranto, H 4321-

4327: 1763. 
On bond of public or corporate officer, 

effect of, (4337: 1764. 
For penalty or forfeiture by collusion, 

I 4340: 1765. 
In proceedings by mandamus, \ 4349: 

1770. 
Proceedings to enjoin action on, \\ 4364, 

4365: 1780. 
Of controversy submitted without, or in 

action, l\ 4379, 4381: 1784. 
Upon award, \\ 4398, 4399: 1789. 
In action against boat or raft, g 4409: 

1791. 
BEFORE JUSTICE: 

By default, \\ 4510, 4513: 1811. 
When to be entered, \ 4522: 1813. 
Where sum found exceeds jurisdic

tion, U 4523, 4524: 1813. 
Set-off of, U 4525, 4535: 1813. 
By confession, § 4536: 1814. 
Filing transcripts of, with clerk of 

court U 4537, 4538: 1814. 
Execution upon, § 4539: 1815. 
Appeal from, § 4546: 1815. 
In case of writ of error from, \\ 

4576, 4577: 1824. 
I N CRIMINAL CASES: 

Of death, how executed, \\ 4731-
4746: 1884. 

Upon special verdict, § 5405: 2068. 
Upon verdict or plea in, \\ 5430-

5446: 2079. 
Arrest of, \\ 5426-5429: 2078. 
On two or more offenses, \ 5439: 2081. 
To pay fine, may also direct imprison

ment, I 5440: 2082. 
Of imprisonment, how executed, \\ 

5443, 5444: 2083. 
For a fine, how enforced, \ 5446: 

2084. 
For abatement of nuisance, or any

thing other than payment of 
money, how enforced, § 5447: 2084. 

Appeal from, \\ 5448-5468: 2084. 
In supreme court on appeal, ? 5462: 

2086. 
For fines, when liens, \ 5531: 2117. 

Stay of execution on, \ 5532: 
2117. 

U P O N TRIAL, ON INFORMATION before 
justice, I 5603: 2128. 

In proceedings against putative father 
of illegitimate child, \ 5635: 2135. 

In favor of penitentiary, how collected, 
I 5688: 2144. 

Judgment Debtor: 
Garnishment of, ? 3936: 1568. 
Proceedings against, for the discovery 

of property, \\ 4072^086:1624. 
Equitable proceedings to subject prop

erty of.to execution, U 4087-4090: 1626. 
Judgment Socket: 

To be kept by clerk of court; entries in, 
\ 288, f 2:177. 

To show garnishments, \ 3952:1577. 
Entry of judgments in, ? 3957:1579. 
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Judicial Department: 
General regulations concerning, Const., 

art. 5: 93. 
Judicial Districts: 

Number of, and how formed, Const., art. 
5, § 10: 91. 

Division of state into, ? 227: 161. 
Judicial Notice: 

Of changed name of city or town, $ 630: 
278. 

Of ordinances of city or town, (S 692: 294. 
Of signature of sheriff or deputy, \ 3524: 

1313. 
Of statute, when plainly referred to, \ 

3619:1385. 
Matter of which taken, need not be 

pleaded, \ 3632: 1392. 
Judicial Power: 

In what courts vested, Const., art 5, \ 1: 
93. 

Judicial Proceedings: 
To be public, unless, \ 283: 175. 

Judicial Sale: 
Purchaser at has color of title, \ 2967: 

1024. 
May be approved in vacation, \ 3812: 

1516. 
See also EXECUTION SALE. 

J u n k Dealers: 
Begulation of, in cities, \ 700: 298. 

Jurisdiction: 
Of supreme court, Const., art. 5, \ 4: 96, 

and \ 4100: 1635. 
Of district court, Const., art. 5, \ 6:96, and 

I 225: 158. 
In probate matters, U 3264, 3265: 

1169. 
Of superior court, \\ 260, 261: 171. 
Of police courts, \ 688: 293. 
Of mayors' courts, \ 691: 294. 
Of state over boundary rivers, \ 3: 113. 
Ceded to United States over its lands in 

Iowa, \ 4: 114. 
Of county over boundary stream, \ 395: 

216. 
Of cities and towns, to include water 

works beyond limits, \ 723: 304. 
Of offenses against fish and game laws, \ 

2559: 888. 
Of proceedings for divorce and annulling 

marriage, f 3171: 1135. 
Want of, as ground for demurrer, \ 3561, 

\ 1: 1341. 
Of inferior tribunal, board or officer 

questioned by certiorari, \ 4154: 1707. 
In actions of forcible entry and detainer, 

\ 4211: 1729. 
Of justices: 

Extent of, \\ 4476, 4477: 1803. 
In criminal actions, <j 5575: 2123. 

Of public offenses, \\ 5153-5162: 1983. 
Facts constituting, how pleaded and 

proved, \ 5292: 2023. 
Jurors: 

I N GENERAL: 
Who competent as, I 332: 201. 
Who exempt from service as, in gen

eral, \ 333: 201. 
Members of Iowa National 

Guard, \ 2209: 777. 
Members of fire companies, \\ 

2462-2465: 865. 
Sabbatarians not required to 

serve on Saturday, \ 3691: 1418. | 

Jurors—continued : 
I N GENERAL—continued: 

Who excused; false statements for 
excuses punished, \ 334: 201. 

Requesting to be put on list of, mis
demeanor, I 334: 201. 

Cause for challenge, \ 337: 202. 
Names from which to draw in each 

county, how secured, \\ 335-338: 
202. 

Ballots containing names for, to be 
placed in boxes, \ 338: 203. 

Ballots for, to be drawn when, how 
and by whom, \ 342: 204. 

To be summoned by sheriff, \ 343: 
204. 

When to appear; punishment for 
failure, \ 345: 205. 

Disposition of ballots drawn, \ 350: 
206. 

Failure of officer in any duty con
cerning is, misdemeanor, (j 352: 206. 

Compensation of, and how secured, 
U 353, 354: 206. 

GRAND: 
Number of, Const., art. 5, \ 15: 98, 

and I 346: 205. 
Panel for each year, how drawn, \ 

340: 203. 
Summoned but once for the year, \ 

344: 204. 
Not to serve for two consecutive 

years, \ 339: 203. 
When, how and by whom drawn, \ 

342: 204. 
Not to be questioned for action, \ 5269: 

2006. 
P E T I T OR TRIAL: 

Number may be less than twelve in 
inferior courts, Const., art. 1, g 9: 
65. 

In superior court; how provided; 
number; challenges, \\ 269-271: 
173. 

In police court, \ 690: 294. 
New panel for each term, \ 341: 204. 
When, how and by whom drawn, \ 

342: 204. 
Not required to serve more than one 

term the same year, \ 341: 204. 
Number to be drawn in the several 

counties for each term, ? 346: 205. 
Others drawn when necessary, \ 347: 

205. 
Number of, controlled by court, \ 348: 

205. 
Talesmen, when and how drawn, \ 

349: 206. 
Special venire in lieu of talesmen, 

when, I 351:206. 
Disposition to be made of ballots 

drawn, \ 350: 206. 
Selection of, \ 3676: 1415, and M 

3694-3698: 1418. 
Challenges to, see CHALLENGES TO 

JURORS, \\ 3677-3692: 1415. 
Failing to attend, attachment for, \ 

3693: 1418. 
Verdict of majority of, upon agree

ment, I 3699: 1419. 
Sickness of, proceedings in case of, \ 

3713: 1444. 
Punishable for misbehavior as for 

contempt, \ 4461: 1799. 
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Jurors—continued : 
P E T I T OR TRIAL,—continued: 

I N JUSTICE'S COURT, U 4517, 4518: 
1812. 

Fees of, § 4593: 1827. 
Unclaimed fees of, paid into 

treasury, \\ 4595,4596: 1827. 
Bribery of, punished, \\ 4880,4881: 

1930. 
Constitutes contempt, \ 4461: 1799. 

Corruption of, punished, \\ 4882, 
4883: 1930. 

I N CRIMINAL, CASES, challenges to, 
\\ 5359-5365: 2043. 

Having personal knowledge, 
must so declare, I 5381: 2060. 

Affidavit of, as to declarations of 
fellow juror in criminal case, 
I 5381: 2060. 

CORONER'S: 
How summoned, duties of, etc., \ 517, 

et seq.: 256. 
Fees of, \ 530: 257. 

See, also, J U R Y . 
Tury: 

GRAND, see GRAND J U R Y . 
P E T I T OR TRIAL: 

Right of trial by, see TRIAL BY J U R Y . 
May consist of less than twelve, 

when, Const., art. 1, jj 9: 65. 
May be summoned at special term 

of court, I 233: 163. 
Who exempt from service upon, in 

general, I 333: 201. 
Members of Iowa National 

Guard, \ 2209: Ï77. 
Members of fire companies, \\ 

2462-2465; 865. 
In superior courts, \\ 269-271: 173. 
In police courts, \ 690: 294. 
When not obtainable, change of 

venue, \ 3505, If 5: 1299. 
Fees of, to be paid by county from 

which change of venue is taken, 
U 3512, 3513: 1304. 

Issues of fact to be tried by, \ 3650: 
1398. 

Selection and drawing of, see, also, 
CHALLENGES TO JURORS, \\ 3676-
3698: 1415. 

Vacancy in, cauted by challenge, 
how filled, \ 3687: 1417. 

When panel exhausted, how com
pleted, \ 3698: 1419. 

May return majority verdict by 
agreement, ? 3699: 1419. 

Struck, may be ordered upon request 
of parties, \ 3699: 1419. 

Order of trial to, after being sworn, 
I 3700: 1419. 

May be ordered to view premises, \ 
3710: 1443. 

Care and conduct of, after submis
sion of cause to, \ 3711: 1444. 

Advice to, upon separation during 
trial, I 3712: 1444. 

Sickness of member of; proceedings, 
\ 3713: 1444. 

Discharge of, when, ? 3714: 1445. 
What papers to be taken by, on re

tiring, \ 3717: 1445. 
May ask for additional instructions, 

I 3720: 1447. 
How fed and lodged, \ 3721: 1447. 

143 

Jury—continued : 
P E T I T OR TRIAL—continued: 

Verdict of, how signed and rendered, 
general or special, \\ 3722-32: 1447. 

May be returned after expira
tion of term, I 248: 169. 

May be returned, and jury dis
charged, on Sunday, \ 285:176. 

Fees of, to be paid by county from 
which change of venue is taken, 
II 3512, 3513: 1304. 

Trial by waived, how, \ 3733: 1458. 
Must distinguish matter in abate

ment from matter in bar, in ver
dict, I 3771: 1498. 

Rules concerning, applicable to 
court when acting as, | 3783: 1501. 

May be demanded to assess damages, 
upon default, \ 3791: 1508. 

Fees of, taxed as costs, \ 3872: 1536. 
Selection of trial jury in criminal 

causes, \\ 5356-5364: 2043. 
May find value of property in re

plevin proceedings, \ 4175: 1719. 
Verdict and findings of, in real 

actions, U 4196, 4200, 4202: 1725. 
Action of, not to be questioned in 

habeas corpus proceedings, \ 4451: 
1796. 

I N JUSTICE'S COURT, trial by, \\ 
4507, 4517: 1811. 

May make comparison of handwrit
ing, I 4620: 1844. 

I N CRIMINAL CASES: 
In trial for murder, shall ascertain 

degree of crime, §4730: 1883. 
To designate punishment on con

viction of murder in the first 
degree, \ 4731: 1884. 

To inquire as to pregnancy or in
sanity of person sentenced to death, 
I 4737: 1884. 

Formation of, \\ 5356, 5357: 2043. 
Challenge of, \\ 5358-5369: 2043. 
Discharge of, to commit defendant 

for higher charge, \\ 5378, 5379: 
2060. 

View of premises by, \ 5380: 2060. 
To determine law and fact in prosecu

tion for libel, \ 5091: 1975. 
Separation and admonition of, \\ 

5382, 5383: 2060. 
Retirement of, for deliberation, \ 

5387: 2064. 
Discharge of, U 5388-5395: 2065. 
Conduct of, after submission of case, 

U 5397-5401: 2066. 
Verdict of, \\ 5402-5414: 2067. 

U P O N INFORMATION BEFORE JUSTICE: 
Selection of. U 5587-5597: 2126. 
Method cf trial by, U 5598-5602: 2127. 

Coroner's: 
How summoned, duties of, '( 517, et 

seq.: 256. 
Fees of, ? 530: 257. 

Ju ry Fees: 
In trial of cause upon change of venue, 

U 3512, 3513: 1304. 
Taxation of, as costs, amount of, \ 3872: 

1536. 
Jury Lists: 

How prepared; duties of auditor, judges 
of election and supervisors, \\ 335-337: 
202. 
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Jury Trial: 
See TRIAL BY JURY. 

Justices' Courts: 
Appeals from, to superior court, § 260: 

171. 
Docketing appeals from, in district court, 

g 3660:1408. 
Executions from, idemnifying bonds in 

case of, g 3995: 1593. 
Chapter on executions made applicable 

to, g 4066: 1623. 
P R O C E E D I N G S B E F O R E , I N C I V I L C A S E S : 

Jurisdiction, gg 4476, 4477: 1803. 
Place of bringing suit, gg 4478-4482: 

1805. 
Docket entries, g 4484: 1806. 
Parties; commencement of action; 

notice; service; costs, etc.; gg 4485-
4492: 1806. 

Appearance, ?§ 4493, 4494: 1808. 
Continuance, g g 4495-4498: 1808. 
Pleadings, g g 4499, 4501: 1809. 
Counter-claim, how made, § 4500: 

1809. 
Change of venue, gg 4502-4504:1810. 

To justice who cannot act, g 4504: 
1810. 

Transfer of cause involving title to 
real property, g g 4505, 4506: 1810. 

Trial, gg 4507-4521: 1811. 
Instructions to jury, rulings on evi

dence, g 4520: 1812. 
Judgment, gg 4522-4536: 1813. 
Transcript of judgment, §§4537, 4538: 

1814. 
Executions, g g 4539-4543: 1815. 
Attachment in proceedings before, 

g 4579: 1825. 
Garnishment proceedings before, § 

4544: 1815. 
Appeals, gg 4546-4568: 1815. 

Change of place of trial on, not 
allowed, \ 3505:1299. 

Failure of appellant to docket 
case, g 4559:1819. 

Writs of error, g g 4569-4577:1822. 
Failure of appellant to docket, 

g 4575:1824. 
Actions of replevin, g 4578:1825. 
Attachments, g g 4579-4585:1825. 
Garnishment, gg 4580, 4581:1825. 
Forcible entry and detainer, g g 4208-

4222:1727. 
Papers deposited with successor or 

auditor, gg 4584, 4585:1826. 
Successor may issue and renew exe

cution, g g 4586, 4594:1826. 
How determined, ? 4487:1826. 

Interchange, g 4588:1826. 
Appointment of special constables 

by, g 4589: 1826. 
Process of, not to issue into another 

county, g 4590: 1826. 
Deemed clerk of his own court, g 

4592: 1827. 
To be furnished with docket, g 4483: 

1806. 
PROCEEDINGS AND TRIALS BEFORE, IN 

CRIMINAL ACTIONS: 
Jurisdiction, g 5575: 2123. 
Informations, g g 5576-5580: 2124. 
Arrest of defendant, g 5581: 2125. 
Bringing before justice; pleas, gg 

5582-5584: 2125. 

Justices' Courts—continued: 
PROCEEDINGS AND TRIALS BEFORE, IN 

CRIMINAL ACTIONS—continued: 
Change of venue, gg 5585, 5586: 2126. 
Selection and impaneling of jury, g g 

5587-5597: 2126. 
Trial, g g 5598-5602: 2127. 
Judgment, g g 5603-5607: 2128. 
Execution of judgment, g g 5608-5611: 

2129. 
Taxation of costs to prosecuting 

witness in prosecutions before, g 
5606: 2128. 

Appeal, bail, witnesses bound over, 
g g 5612-5616: 2129. 

Trial and judgment on appeal, g g 
5617-5621: 2130. 

Justices of the Peace: 
Criminal jurisdiction of, Const., art. 1, 

g 11: 68. 
Civil jurisdiction of, Const., art. 11, g 1: 

105. 
Entitled to copy of Code, g 16: 4. 
Must deliver Code to successors, g 20: 4. 
Entitled to session laws, g 43: 119. 
Must deliver session laws to successors, 

g 46: 120. 
May act instead of judge of superior 

court, when, g 260: 172. 
When disqualified to act, g 284: 176. 
County clerk and deputy may not be, g 

294: 182. 
May appoint substitute for county at

torney, when, g 304: 187. 
May administer oaths, g 393: 214. 
May act as coroner, when, g 528: 257. 
Number, election and term of office of, g 

1073: 403. 
Deemed county officers, g 1073: 403. 
Oath of, g g 1180, 1181: 429. 
Bond of, g 1185: 432. 
Approval and filing of bond of, g g 1188-

1191: 433. 
Resignation of, to whom made, g 1268, \ 

4: 446. 
Vacancies in office of, how filled, g 1272: 

447. 
To issue fee bill for costs, when, g 1299: 

450. 
To report fines, forfeitures, etc., to board 

of supervisors, when and how, g 1302: 
451. 

Duties of, as to estrays, g g 2322, 2333: 
805. 

Duties of, as to lost goods and property 
found adrift, gg 2371-2376: 815. 

Duties of, as to search warrant for intox
icating liquors, g g 2413-2416: 841. 

To aid in appraising diseased stock de
stroyed by veterinary surgeon, g 2534: 
883. . 

May take acknowledgments, g 2942:1015. 
Duties of, as to unclaimed property in 

hands of carriers, etc., g 3130: 1120. 
May solemnize marriages, g 3145: 1124. 
May send children to Home for Friend

less, g g 3256, 3257: 1167. 
May issue warrant for seizure of boat or 

raft, g 4403: 1791. 
Presumption as to regularity of acts of, 

g 4648: 1860. 
Certificate of, as evidence, g 4646: 1859. 
Depositions to be used before, how 

taken, g 4689: 1869. 
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Justices of the Peace—continued: 
Authentication of deposition when taken 

before, \ 4703: 1873. 
To pay witness and other fees, uncalled 

for, into treasury, penalty for failure, 
M 4595,4596: 1827. 

F E E S OF, \ 4597:1827. 
How paid in criminal cases. \ 4599: 

1828. 
Person falsely assuming to be, punished, 

f 4902: 1933. 
Stirring up controversies, punished, \ 

4903: 1934. 

Justices of the Peace—continued: 
To account for fees, \ 4600: 1829. 
May issue warrant to search gambling 

house, I 4963: 1947. 
Included within term magistrate, ?{j 

5097, 5098: 1976. 
Justification: 

Though not pleaded, in actions for in
juries, matter in mitigation may be, 
I 3593: 1369. 

Matter of, must be specially pleaded, \ 
3629: 1390. 

K 
Keepers of Ja i ls : 

Duties of, U 5640-5644: 2136. 
As to tramps, \ 5138: 1981. 

Kerosene: 
Test required of, \ 2505: 877. 
Inspection and branding of, \ 2505: 877. 
Penalties for offenses relating to, \ 2508: 

877. 
Kidnaping: 

Punishment for, \ 4765: 1894. 
Jurisdiction of offense, \ 5160: 1985. 

Kindergartens : 
May be established in independent 

districts, I 2777: 942. 
Kineto graph: 

Representation of prize fights by, 
punished, \\ 4973-4975: 1950. 

Knowledge or Information: 
Sufficient to form a belief, denial of, \ 

3566, If 3: 1354. 
As to genuineness of signature, § 

3640: 1393. 

Labels: 
Of labor unions, improper use of, §? 5049-

5051: 1965. 
Labor: 

UPON HIGHWAYS: 
In cities and towns, § 891: 361. 
In road districts, \ 1535: 572, and \\ 

1550-1552: 575. 
Contracts payable in, \\ 3044, 3045: 1073. 
Tender of, ? 3057: 1077. 
Mechanics' liens for, \\ 3089, 3091: 1098. 
Claims for, preferred in settling estate 

•f' of insolvent, \ 3079: 1094. 
Stay of execution not allowed upon judg

ment for, \ 3996: 1593. 
, Debts owing for, preferred, \ 4019: 1601^ 
May be required of prisoners, \\ 5652-

5659: 2138. 
Labor Statistics: 

See BUREAU OF LABOR STATISTICS, \ 
2469¡ etseq.: 866. 

Labor Unions: 
Improper use of labels of, \\ 5049-5051: 

1965. 
Laborer: 

Stay of execution not allowed upon judg
ment for wages of, I 3996: 1593. 

Land: 
Term includes what, ? 48, If 8: 123. 
Standard for measurement of, \ 3011: 

1057. 
Covered by mechanic's lien,§ 3090: 1101. 

Lands: 
Swamp, to be taxed to county owning, 

§ 1308: 458. 
School, Agricultural College,University 

or public, effect of sale of for taxes, \ 
1435: 514. 

Of State University, sale of, \ 2638: 910. 
Of Agricultural College, sals and lease of, 

i 2656, etseq.: 913. 

€ a.c irvx 

Lands—continued: 
School, sale of, \ 2840, et seq.: 966. 
Of minor, power of court and guardian 

over, I 3196: 1153. 
Contracts for creation or transfer of in

terest in, must be in writing, ? 4625: 
1848. 

See, also, R E A L PROPERTY. 
Land Grants: 

Lists of lands under, to be made by sec
retary of state, \ 82: 131. 

Railways claiming under, to place evi
dence of title on record. U 2939. 2<U0: 
1014. 

ce: 
State, how kept; duties of secretary of 

state and governor, \\ 75-84: 130. 
Clerk of, salary, \ 88: 133. 

Landlord and Tenant: 
Lease may be terminated when premi 

used for unlawful sale of liquor, \ 24U >: 
854. 

For house of ill fame, ? 4940: 1942. 
Rent to be apportioned as between repre

sentative of tenant for life and rer i un
der man, \ 2988: 1046. 

Holding over makes tenant liable f >r 
double rent, \ 2989: 1047. 

Attornment to one not lessor, void,unl s, 
\ 2990: 1047. 

Tenancy at will, presumption as to. <f 
2991: 1047. 

Notice to quit, what sufficient, \ 2991: 
1047. 

Landlord's lien, extent of. i 2992: 1048. 
Enforcement of, by attachment, \ 

2993: 1051. 
Action to recover property taken 

under, g 3490: 1291. 
Execution against land in possession of 

yam* \ 3961: 1580. 

V "X-C J "5 
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Landlord and Tenant—continued: 
Landlord may be substituted in action 

to recover real property, \\ 4190, 4191: 
1725. 

Non-Dayment of rent ground for action 
of forcible entry and detainer, § 4208: 
1727. 

Liability of tenant in action to recover 
real property, \ 4201: 1726. 

Disposition of interest of tenant in par
tition proceedings, \ 4271: 1743. 

Liability of tenant for waste, \ 4303:1760. 
Use of premises for pool selling, pun

ished, ? 4966: 1949. 
Permitting use of premises for exhibi

tion of pictures of prize fights, pun
ished, \\ 4973-1975: 1950. 

See also LEASE. 
Larceny: 

What constitutes; punishment for, \ 
— \ 4831: 1910. 

Second offense punished, \ 4846: 1920. 
From house, store, etc., in nighttime, 

24832: 1915. 
In daytime, ? 4833: 1915. 

Prom building on fire or from the person, 
I 4837: 1916. 

By personating another, § 4838: 1916. 
By appropriating property found, jj 4839: 

1916. 
Of logs or lumber, \\ 4834-4836: 1915. 
Assault with intent to commit, punished, 

'i 4770: 1896. 
Selling or concealing mortgaged prop

erty, deemed, | 4852: 1921. 

By public officer, | 4840: 1917. 
By bailee, § 4841: 1918. 
By agent or clerk, | 4842: 1918. 
By common carrier, | 4844: 1919. 
See, also, EMBEZZLEMENT. 

RECEIVING STOLEN GOODS: 
Punishment for first offense, g 4845: 

1920. 
For second offense, ? 4847: 1920. 

Conviction of principal need not be 
shown, §4848: 1920. 

Value of stolen property, how deter
mined, § 4849: 1920. 

Taking away and secreting property 
held by officer under process, \\ 
4850, 4851: 192L 

Lard: 
From diseased hogs, regulation of sale 

of, I 4992: 1953. 
Adulterated, to be labeled, ? 4993: 1953. 

Law: 
Due process of, guaranteed, Const., art. 

1, f 9: 64. 
Laws: 

Of general nature, to have uniform oper
ation, Const., art. 1, \ 6: 61. 

Ex post facto or impairing obligations of 
contracts, not to be passed, Const., art. 
1, ? 21: 75. 

Enacting clause of, Const., art. 3, \ 1: 82. 
When to take effect, Const., art 3, ? 26: 

86, and \\ 35-37: 118. 
To embrace but one subject, expressed 

in title, Const., art. 3, \ 29: 87. 
Local or special, not to be passed, Const., 

art. 3, § 30: 88. 
Governor must execute, Const., art. 4, \ 

9: 91. 

Laws—continued : 
Inconsistent with constitution, void, 

Const., art. 12, I 1: 109. 
Written, how introduced in evidence; 

not written, how proved, \\ 465], 4652: 
1861. 

See, also, GENERAL ASSEMBLY. 
Law and Fact: 

Issues of, defined; how tried, \\ 3647-
3650: 1397. 

Separate findings as to, to be made by 
court, when, § 3654: 1406. 

To be determined by court in challenges 
to jurors, g 3690: 1418. 

Law Department of University: 
Graduates of, how admitted to practice, <S 

312:189, and R. U 105, 106: 2167. 
And see STATE UNIVERSITY. 

Lawful Fence: 
Defined, \ 2367: 814. 

Lead Mines: 
Drainage of, U 1968-1974: 680. 

Lease: 
Of agricultural lands for more than 

twenty years, invalid, Const., art. 1, 
I 24: 80. 

Forfeiture of, for unlawful sale of 
liquors, § 2426: 854. 

For use of premises as house of ill 
fame, ? 4940: 1942. 

Of Agricultural College lands, \\ 2657, 
2658: 914. 

Taxation of, I 2662: 914. 
Assignment of, \ 2663: 915. 

Of lands bid in on execution by state, 
county, etc., \\ 2898-2900: 980. 

Of agricultural lands, expires when, 'i 
2991: 1047. 

For one year, need not be in writing, 2 
4625: 1848. 

Of building used as house of ill fame, \ 
4941: 1942. 

Termination of, 3 4940: 1942. 
See, also, LANDLORD AND TENANT. 

Leasehold Interest: 
Mechanic's lien upon, % 3090: 1101. 
Taken under execution, to be appraised, 

when, g 4041: 1611. 
Sale of, under execution, when absolute, 

$4043: 1612. 
Leasing: 

Of convict labor, 2 5702: 2146. 
Not authorized as to prisoners in iails, 

5654: 2138. 
Legacies: 

Are claims of fifth class against estate: 
§ 3348: 1204. 

Conditions of payment of, U 3355-3357: 
1207. 

Legal Capacity to Sue: 
Want of, in plaintiff as ground for de

murrer, 1 3561: 1341. 
Legal Heirs: 

As beneficiaries of life insurance, to in
clude spouse of the assured, \ 3313: 
1190. 

Legal Notices: 
Compensation of newspapers for publish

ing, I 1293: 449. 
Weekly, may be published in daily or 

weekly newspaper, \ 1293: 450. 
Plaintiff or executor may designate 

newspaper for publication of, \ 1293: 
450. 
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Legal Representatives: 
Continuation of action by or against, ? 

3445: 1241. 
Revival of garnishment against, upon 

death of garnishee, ? 3938: 1569. 
Legatee: 

Embraced in term "devisee," § 3280: 
1176. 

Execution against property in hands of, 
how satisfied, \ 3961: 1580. 

Legislative Department: 
Of state government, Const., art. 3: 82. 

Legislative Journals: 
Printing, binding, distribution and 

preservation of, \ 130-132: 141. 
Indexing of, ? 140: 143. 
Corrections of, ? 128: 141. 

Legislative Power: 
How vested, Const., art. 3, \ 1: 82. 

Legislative Proceedings: 
How proved, \ 4650: 1861. 

Legislature: 
Journals of, as evidence, \ 4650: 1861. 
See, also, GENERAL ASSEMBLY. 

Lessees: 
Of railways, duties and liabilities of, ? 

2039: 709. 
Holding over, action of forcible entry 

and detainer against, \ 4208, If 2: 1728. 
Permitting use of premises for pool sell

ing, punished, \ 4966: 1949. 
See, also, LANDLORD AND T E N A N T . 

Lessor: 
Leased property to be taxed to, \ 1312: 

461. 
Letters of Administration: 

"With will annexed, when issued, § 3291: 
1179. 

To whom granted, priority of rights to, 
\ 3297: 1182. 

Levees, Drains, Ditches and Water
courses: 

CONSTRUCTION OF BY BOARD OF SUPER
VISORS: 

Upon petition of abutting land own
ers, l\ 1939-1947: 672. 

Through two or more counties, \\ 
1949,1950: 676. 

In connection with United States 
levees, \\ 1975-1989: 681. 

In public highways, \ 1951: 676. 
Upon petition of voters of the county ; 

drainage bonds and taxes, \\ 1952-
1954: 676. 

Private drain through lands of another; 
proceedings before township trustees, 
\\ 1955-1960: 677. 

Penalty for obstructing, \ 1961: 679. 
Connecting drains; township trustees 

decide disagreements as to, \ 1962: 679. 
Bight to construct outlet on public road, 

? 1963: 679. 
Underground tile drains across high

ways, \\ 1964-1966: 680. 
Drainage of coal or lead mines, \ 1967, 

etseq.: 680. 
Injury and interference with, punished, 

\ 1948: 675. 
Improperly constructed, deemed nui

sance, I 1948: 675. 
Private drain, damages for obstructing, 

11961: 679. 
Changing water courses by railways, \ 

2014: 700. 

Levees, Drains, Ditches and Water
courses—continued : 

Malicious injury to, punished, \ 4804: 
1905. 

Obstruction of, punished, \ 4805: 1905. 
Levy of Attachment: 

On personal property, how made, \\ 
3891-3898: 1549. 

Upon real property, how made, ? 3899: 
1552. 

Upon partnership property, how made, 
X 3904: 1554. 

Upon mortgaged personal property, how 
made, | 3905: 1554. 

Notice of, to be given to owner, \ 3900: 
1552. 

Indemnifying bond in case of, \ 3906: 
1554. 

Bond to discharge, \\ 3907, 3908: 1554. 
Delivery bond in case of, \ 3909: 1555. 

Levy of Execution: 
Upon personal property, U 3968-3976: 

1582. 
Upon joint or partnership property, \\ 

3977, 3978: 1587. 
Upon mortgaged personal property, \\ 

3979-3990: 1587. 
Indemnifying bond in case of, when, \\ 

3991-3994: 1590. 
Relinquishment of, on stay of execution, 

I 4001: 1594. 
Holds good where property unsold for 

want of bidders, ? 4042: 1612. 
Abandonment of; new execution, I 4042: 

1612. 
Release of, on appeal to supreme court, 

? 4131: 1672. 
Levy of Taxes: 

By cities and towns, ? 887, et seq.: 360. 
By special charter cities, § 1003,ei seç.: 390. 
To pay county bonds, \ 406: 220, and \ 

1384: 492. 
Of county road taxes, \ 1530: 571. 
By board of supervisors, \ 1303: 452. 
Of school taxes, \ 2807: 957. 

Lewdness: 
Punishment for, ? 4938: 1941. 
Leading life of, punished, ? 4943: 1943. 

Libel: 
Truth and good motives may be shown 

in defense, Const., art, 1, § 7: 63. 
Pleading in actions for, \ 3592: 1368. 
Defined, \\ 5086, 5090: 1974. 
Person making or publishing, punished, 

\ 5087: 1975. 
In prosecutions for, truth given in evi

dence, § 5088: 1975. 
What is publication of, ? 5090: 1975. 
Jury may determine law and facts, \ 5091: 

1975. 
Indictment for, need not set forth extrin

sic facts, § 5294: 2023. 
Liberation of Poor Convicts: 

Conditions of, \\ 5533, 5534: 2117. 
Not to be made when defendant may be 

put at hard labor, \ 5657: 2139. 
Liberty: 

Of speech and press, Const., art. 1, ? 7:63. 
Librarian of State Library: 

Appointment of, \ 2858: 972. 
Term of office and bond of, \ 2860: 972. 
Duties of, \ 2861, ef sseq.: 973. 
Compensation of, and of assistants, \ 2881: 

975. 
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Library: 
Public, entitled to public documents, \ 

126:140. 
How far exempt from taxation, \ 1304: 

453. 
Incorporation of, \ 1642: 602. 
State, see STATE LIBRARY, 2 2858, eí seo.: 

972. 
Associate, with State, U 2868, 2869: 973. 
Free, public, in cities and towns, estab

lishment and control of, U '727-732:305. 
In cities under special charters, ?§ 952 

(727-730, 732), 953: 380. 
License : 

Of attorney at law, revocation of, §<S 323-
329: 199. 

May be required by cities and towns for 

?rosecution of certain businesses, \ 
00: 297. 

Of billiard saloons in cities and towns, {j 
702: 299. 

Of circuses, theatres and shows in cities 
and towns, \ 703: 299. 

Of auctions in cities and towns, \ 708: 
300. 

Of peddlers and public shows in coun
ties, U 1347-1349: 475. 

For toll bridges and ferries, f 1574, et 
seq.: 582. 

For mill dams or races, \ 1930: 670. 
Revenue, for sale of liquors, deemed ev

idence of illegal keeping and selling, 
I 2A21: 854. 

To sell milk or cream in cities, § 2525: 
882. 

Of itinerant physician, I 2581: 895. 
Of itinerant vendor of drugs, \ 2594: 899. 
To practice dentistry, U 2598, 2599: 901. 
To marry, g 3141, et seq.: 1123. . 
Carrying on business without, punished, 

1 5010: 1956. 
Lien: 

Of attorneys for compensation, \\ 321, 
322: 197. 

Of special assessments in cities. \ 816: 
341. 

Of taxes on real estate; when it attaches 
as to purchaser, \ 1400: 496. 

In special charter cities, \ 1015: 393. 
Of taxes upon stocks of goods, ? 1400: 496. 
Of taxes, upon personal property of non

residents, ? 1404: 500. 
Of collateral inheritance tax upon prop

erty of estate, \ 1467: 551. 
Of mulct tax, U 2432, 2436: 856. 
Of vendor of land, for purchase money, 

1 2924: 997. 
Of landlord for rent, extent and enforce

ment of, U 2992, 2993: 1048. 
Of mechanic or material man, see M E 

CHANICS' L IENS, ¡¡ 3088, et seq.: 1097 
Of warehousemen, carriers, etc., for 

charges, U 3129, 3130: 1119. 
Of livery stable keepers, herders, etc., 

for charges, § 3137: 1121. 
Of hotel keepers, etc., ,for charges, § 

3138: 1122. 
Created by husband or wife to other, is 

valid, | 3157. 1127. 
O F ATTACHMENTS: 

In superior courts, how effected, \ 
260: 171. 

Upon personal property, when at
taches, « 3898: 1551. 

Lien—continued: 
O F ATTACHMENTS—continued: 
, Upon real estate, how effected, \ 

' 3899: 1552. 
Upon joint or partnership property, 

\ 3904: 1554. 
O F JUDGMENTS: 

In superior courts, by means of tran
scripts, I 273: 174. 

Against railways or street railways 
for injuries; priority, \ 2075: 735. 

For damages, fines and costs against 
persons violating liquor laws, \ 
2422: 848. 

In supreme.district or federal courts, 
\\ 3801-3803: 1511. 

Not released by stay of execution, \ 
4006: 1595. 

Against decedent, how enforced, \\ 
4036-4039: 1610. 

Upon property in hands of receivers, 
contests as to, how determined, \ 3825: 
1525. 

Upon personal property, enforcement of 
by specific attachments, \ 3913: 1556. 

Of execution upon personal property, 
does not attach until actual levy, \ 
3970:1584. 

Of execution upon joint or partnership 
property, U 3977, 3978:1587. 

Holder of, may redeem real estate from 
execution sale, \ 4046: 1615. 

Of creditor redeeming from execution 
sale, held to be extinguished, unless, § 
4055: 1619. 

Created by equitable proceedings auxil
iary to execution, \ 4089:1627. 

Preserved in proceeding to vacate or 
modify judgment, \ 4096:1634. 

Enforced in action for partition, \l 4240, ~~ 
4244, 4247-4250: 1737. 

Holder of, may have assignment of mort
gage upon paying off claim, § 4292: 
1753. 

On property sold under foreclosure, pay
ment of, \ 4293:1753. 

Against rafts, etc., for claims, § 4415: 
1792. 

Of undertakings of bail, \\ 5513, 5514: 
2111. 

Of judgment for fines, \ 5531: 2117. 
Created in proceedings against putative 

father of illegitimate children, \ 5631: 
2135. 

Liens: 
Index of in clerk's office, \ 288, If 7: 177. 

Lien-Holder: 
Redemption from execution sale by, \ 

4046, et seq.: 1615. 
Lieutenant-Governor: 

Election and t e r n of. Const., art. 4, \\ 
2-5: 91. 

Elected by General Assembly in case of 
tie, Const., art. 4, % 4: 91. 

Who eligible as; age and residence, 
Const., art. 4, \ 6: 91. 

Holding other office disqualifies, Const., 
art. 4, 114: 92. 

Term and compensation of, Const., art. 
4, ? 15: 92. 

To act as governor, when, Const., art. 4, 
117: 93. 

To be president of the senate and vote 
in case of tie, Const., art. 4, 118: 93. 
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Lieutenant-Governor—continued : 
Vacancy in office of, how filled, Const., 

art. 4, 119: 93. 
Canvass of votes for, \ 30: 117. 
When to be elected, \ 1064: 403. 
Oath of, \ 1118: 429. 
Not required to give bond, \ 1182: 430. 
Contesting election of, \ 1239, et seq.: 441. 

Life Estate: 
Disposition of, on sale of property in par

tition, I 4271: 1943. 
Life Insurance: 

Proceeds of, exempt from execution, \ 
1805: 642. 

Distribution of, upon death of assured, \ 
3313: 1190. 

Benefits of, not to be taken by beneficiary 
causing death of the assured, \ 3386: 
1224. 

Life Insurance Companies: 
See INSURANCE COMPANIES, \ 1768, et 

seq.: 632. 
Light and Air: 

No easement in, \ 3005: 1056. 
Lime: 

Weight of, per bushel, § 3016: 1058. 
Limit of Indebtedness: 

Of state, Const., art. 7, U 1, 2: 98. 
Of political or municipal corporation, 

Const., art. 11, ? 3: 105. 
Limits of City: 

How extended or contracted by annexa
tion or severance of territory, \ 610, 
et seq.: 271. 

Limitation: 
Of time for presenting demands against 

the state, g 92: 134. 
Of time for performing acts in settlement 

of estates, how computed, l 3292: 1179. 
Of time within which administration 

may be granted, | 3305: 1186. 
Of time for filing claims against estates, 

I 3349: 1204. 
Of time for bringing action on judg

ment, | 3439: 1239. 
Of actions in general, see next title. 
Of proceedings for new trial after term, 

\ 4094: 1633. 
Of executions on judgments before jus

tices, I 4539: 1815. 
Of time for appeal in criminal cases, \ 

5448: 2084. 
Of appeal from justice in civil cases, \ 

4548: 1817. 
In criminal cases, \ 5612: 2129. 

*"~~- Of criminal prosecutions, \\ 5163-5166: 
1985. 

For violation of ordinances, \ 5166: 1896. 
Limitation of Action: 

To question legality of city bonds, \ 913: 
368. 

Questioning legality of special charter 
city bonds or certificates, \ 989: 388, 
and \ 1023: 396. 

To recover land sold for taxes, \ 1448, 
543. 

On insurance policies, \ 1744: 625. 
On life insurance policies, \ 1820: 646. 
To recover of relatives for support of 

their poor, \\ 2222, 2223: 780. 
No limitation of actions in favor of school 

fund, \ 2852: 970. 
To recover lands of nonresident alien es

cheated to the state, I 2893: 979 

Limitation of Action—continued: 
On bond of inspector of shingles and 

lumber, § 3031: 1060. 
To question validity of guardian's sale, 

? 3212: 1160. 
To recover real estate sold or mortgaged 

by executor, \ 3132: 1197. 
Period of, in particular cases, ^. 3447: 

1243. 
For relief on ground of fraud, mistake or 

trespass, begins to run when, \ 3448: 
1264. 

On open account, begins to run when, \ 
3449: 1265. ' <" 

When action deemed commenced, g 345p: 
1266. 

Time of nonresidence excluded, \ 3451: 
1268. 

Actions barred elsewhere, barred in 
this state, except, \ 3452: 1269. 

Time extended for minors and insane 
persons, \ 3453: 1270. 

Also, in case of death, \ 3454: 1270. 
New action deemed continuation of 

former one, when, \ 3455: 1270. 
Revival of debt by written admission or 

promise, \ 3456: 1271. 
Counter-claim may be pleaded, though 

barred, when, and for what purpose, \ 
3457: 1273. 

Time when action is stayed by injunc
tion or prohibition, excluded, \ 3458: 
1273. 

As ground for demurrer, \ 3561, \ 6: 
1341. 

For writ of certiorari, \ 4162: 1711. 
For use and occupation in real actions, 

I 4198: 1726. 
• ' In criminal prosecutions, \\ 5163-5166: 

1985. 
For violation of ordinance, \ 5166: 

1986. 
Limited Partnerships: 

How formed, and. provisions relating to, 
U 3106-3121: 1115. 

Link: 
Standard length of, ? 3011: 1057. 

Liquids: 
Standard measures of, § 3013: 1057. 

Liquors: 
See INTOXICATING LIQUORS, I 2382, et 

seq.: 818. 
Lis Pendens: 

Third persons charged with notice of, \ 
3543: 1325. 

Notice of, as to lands in other county, \ 
3544: 1327. 

Literary Societies: 
Incorporation of, \ 1642: 602. 
Loan of, books to by State Library, \ 2874: 

974. 
Live Stock: 

See STOCK, LIVE. 
Live Stock Insurance: . 

Authorized, \ 1709, \ 4: 614. 
Livery-Stable Keeper: 

Lien of, for charges, \ 3137: 1121. 
Loans: 

In anticipation of revenue by cities and 
towns, \ 898: 364. 

In special charter cities, \ 1007: 392, 
Of University fund, \ 2638: 910. 
Of Agricultural College fund, U 2667, 

2668: 915. 
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Loans —continued: 
Of school fund, § 2849, etseq.: 969. 
Of money, rate of interest allowed on, H 

3038, 3040: 1061. 
Of ward's money, by guardian, \ 3200: 

1164. 
Of public funds deemed embezzlement, 

I 4840: 1917. 
Loan and Building Associations: 

See BUILDING AND LOAN ASSOCIA
TIONS. 

Loan and Trust Companies: 
Banking powers of, and duties pertaining 

thereto, \ 1889: 662. 
May incorporate as state banks, \ 1889: 

662. 
Liocal Board of Health.: 

See BOARD O F H E A L T H , ? 2568, et seq.. 
890 

Local Laws: 
When not to be passed, Const,, art. 3, § 

30: 88. 
Lodges: 

Incorporation of, \ 1642: 602. 
Lodging: 

For jurors while deliberating, \ 3721: 
1447. 

Logs: 
Found adrift, disposition of, § 2371, et seq.: 

815. 
Larceny of, \\ 4834-4836: 1915. 

Long and Short Haul : 
See RAILWAYS, I 2126: 755. 

Loss of Service of Child: 
Resulting from injury or death, who 

may sue for, \ 3471:1286. 
Lost Boundaries: 

Application for survey to restore, \\ 
4228-4239: 1734. 

Lost Goods: 
Boats, rafts, logs, etc., adrift, duties of 

finder, \\ 2371, 2372: 815. 
Disposition to be made of, \ 2372: 

816. 
Goods, money," notes, etc., duties of 

finder, |§ 2373, 2374: 816. 
Disposition to be made of, \ 2374:816. 

W hen value of property is less than five 
dollars, I 2375: 817. 

Disputes as to ownership, how settled, \ 
2376: 817. 

Compensation of finder, \ 2377: 817. 

Lost Goods—continued: 
Disposition of proceeds of, when sold, \ 

2378: 817. 
Finder not liable for loss or accident, 'i 

2379: 818. 
Penalty for unlawfully disposing of, 'i 

2380: 818. 
Penalty for non-compliance with law as 

to, I 2381: 818 
Proceeds of sale of, to go to school fund, 

\ 2839: 966. 
Possession of logs or lumber as evidence 

of larceny, \ 4836: 1916. 
Lost Pleading: 

Copy or substitute for, \ 3645: 1397. 
Lots: 

In cemeteries, conveyance of, \ 584: 265. 
In cities and towns, filling and draining 

of; drainage to be preserved, \\ 698, 
699: 291. 

Made applicable to special charter 
cities, g 952: 380. 

Platting of, g 914, etseq.: 369. 
Selling without platting, punished, 

I 930: 377. 
Instruments affecting, to be recorded 

in separate books, \ 2941: 1015. 
Lotteries: 

Not to be authorized by law nor sale of 
tickets allowed, Const., art. 3, \ 28: 86. 

Establishment and advertisement or sale 
of tickets of, punishment for, \ 5000: 
1954. 

Lumber: 
Found adrift, disposition of, I 2371, et 

seq.: 815. 
Inspeetion and classification of, g g 3030-

3033: 1060. 
Counterfeiting brand of, forgery, g 3032: 

1060. 
Burning or destruction of, g 4782: 1899. 
Larceny of, gg 4834-4836: 1915. 

Lumber Yards: 
In cities and towns, regulation of, g 715: 

301. 
Lunatics: 

See INSANE PERSONS. 
Lunatic Asylum: 

See HOSPITAL FOR INSANE, g 2253, et 
seq.: 787. 

Lyceums: 
Incorporation o , g 1642: 602. 

M 
McClain's Code: 

Table of sections of, p. xi. 
Machinery: 

Mechanic's lien for, g 3089: 1098. 
Malicious injury to, punished, J 4806: 

1905. 
Magazines: 

For explosives and combustibles in cities, 
M 713, 714: 301. 

Magistrates: 
To report fines, forfeitures,etc.,annually, 

to board of supervisors, g 1302: 451. 
Certificates of marriages solemnized be

fore, g 3146: 1124. 
Action of, in case of commitment on pre

liminary examination, reviewed by 
habeas corpus, g 4450: 1796. 

Magistrates—continued: 
Who are, duties and powers of, gg 5097, 

5098: 1976. 
Proceedings before, for security to keep 

the peace, gg 5105-5118: 1977. 
Action of, in suppressing riots, g g 5031-

5035: 1959. 
Proceedings before.against fugitive from 

justice, gg 5175-5179: 1988. 
Fees of, in prosecution of tramp, gg 5137, 

5139: 1981. 
Evading law as to proceedings against 

tramp, punished, g 5139: 1982. 
Proceedings before, upon arrest, gg 5209-

5215: 1993. 
Proceedings before, upon preliminary 

examination, gg 5216-5230: 1995. 

•\ 
? 
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Magistrates—continued: 
Preliminary information before, \ 5182: 

1989 
Minutes of evidence before, taken in 

shorthand, ? 5227: 1996. 
Admitting defendant to bail upon bind

ing over, I 5230: 1997. 
Binding witnesses to appear, §<j 5232-

5235: 1998. 
Return of papers of preliminary examina

tion, \ 5236: 1998. 
May order information filed, \ 5237:1998. 
May tax costs against prosecutor, \ 5238: 

1999. 
May take down evidence for prosecution 

when defendant waives examination, 
I 5239: 1999. 

Mail: 
Execution sent to another county may 

be returned by, when, \ 3959: 1579. 
Mails: 

Circulating obscene literature, etc., 
through, punished, g 4953: 1945. 

Mail Carriers: 
Of senate and house, \ 13: 115. 

Maim: 
Disfiguring or injuring with intent to, \ 

4752: 1887. 
Assault with intent to, punished, g 4770; 

1896. 
Maintenance: 

Of parties, in actions for divorce, \\ 
3177, 3180: 1141. 

Majority: 
When attained by minors, \ 3188; 1147. 

Majority Verdict: 
Upon agreement of parties, \ 3699: 1419. 

Maker: 
Of notes and bills, action against, \ 3043: 

1072. 
Of contract payable in labor or property, 

tender by, \\ 3057-3060: 1077. 
Alleged, of signature, entitled to in

spection thereof, \ 3640: 1393. 
Male Animals: 

Running at large, may be taken dp, 
proceedings, \ 2312: 801. 

Malice: 
Unproved allegation in defense to action 

for slander or libel not to be deemed, 
unless, I 3593: 1369. 

To affect damages, must be pleaded, \ 
3637: 1392. 

Malice Aforethought: 
As an element of murder, \ 4727: 1879. 

Malicious Injury: 
To vehicle or harness, \ 4823: 1909. 
To trees, vines, or fruit, \ 4826- 1909 

Malicious Mischief and Trespass: 
Injuries to monuments of boundaries, \\ 

4800, 4801: 1904. 
Defacing public buildings, \ 4802: 1905. 
Defacing or destroying public proclama

tions, notices, etc., \ 4803: 1905. 
Breaking levees, or obstructing ditches 

or drains, \\ 4804, 4805: 1905. 
Injuring dams, locks or machinery, \ 

4806: 1905. 
Injuring or obstructing roads, bridges, 

railways or telegraph or telephone 
lines, U 4807-4809: 1905. 

Obstructing or interfering with opera
tion of railway train or telegraph or 
telephone line, U 4810-4816: 1906. 

Malicious Mischief and Trespass—cont.: 
Evading payment of admission fee to 

entertainment, \ 4817: 1907. 
Injuries to or disturbance of stock or do

mestic animals, U 4818-4820: 1908. 
Hunting upon cultivated or inclosed 

land f 4821: 1908. 
Injury to buildings, fixtures or goods, \ 

4822: 1908. 
To vehicles or harness, \ 4823:1909. 
To rafts or boats, g 4824: 1909. 
To fences, produce, fixtures, trees 

or fruit, $8 4825 4828- 1909. 
Trespass by cutting, digging or carry

ing away wood, stone, ore, product; or 
fruit, § 4829: 1910. 

Taking wood or property by owner or 
master of boat or raft, f 4830: 1910. 

Malicious Threats: 
Punishment for, \ 4767- 1894. 

Malicious Trespass: 
See MALICIOUS M I S C H I E F AND T R E S 

PASS. 
Mandamus: 

To compel railway company or other 
carrier to post and file schedule of 
fares and freights, \ 2128: 755. 

Action of, in general, \ 4341-4353: 1765. 
Mandate: 

From supreme court enforced, \ 4147: 
1704. 

Manufactories : 
Regulation of by cities and towns, \ 712: 

301. 
manufacture of Intoxicating Liquors: 

Prohibited, \ 2382: 818. 
Permitted in cities and towns, when, \\ 

2456-2461: 864. 
Manufacturers : 

Taxation of property of, \ 1319: 464. 
Maps: 

Purchase of, by school boards, I 2783: 
947. 

Published, as presumptive evidence, \ 
4618: 1843. 

In office of surveyor-general, copies of as 
evidence, \ 4639: 1858. 

Margins: 
Gambling in, punisued, \\ 4987, 4968: 

1949. 
Mariners: 

May make verbal wills, I 3273: 1174. 
See, also, SAILORS. 

Of domestic animals, |§ 2334-2336: 807. 
Of cask or package, altering or counter

feiting, punished, \\ 5046. 5047:1964: 
See, also, BRANDS. 

Markets. 
Power to establish and regulate in cities 

and towns, g 717: 302. 
Market Places: 

Power of cities and towns as to, ? 751: 
310. 

Marriage: 
Register, to be kept by clerk of district 

court, \ 2567: 889. 
Contract of, validity as affected by age, 

U 3139, 3140: 1123. 
Lácense for, age, consent of parent, proof, 

penalty, \\ 3141-3144: 1123. 
Solemnization of certificate, return, pea-

alty, U 3145-3149: 1124. 
Pee for solemnizing, \ 3152: 1125. 
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Marriage—continued : 
Legitimizes isfeue, \ 3150: 1125. 
Between persons prohibited by law, void, 

\ 3151: 1125. 
Of person already married, becomes valid 

upon death or divorce of former spouse, 
§ 3151: 1125. 

Dissolution of, see DIVORCE, \\ 3171-3181: 
1135. 

I L L E G A L , ANNULMENT O F : 
Grounds for, \ 3182: 1146. 
Proceedings, I 3183: 1147. 
Legitimacy of children of, \\ 3185, 3186: 

1147. 
Alimony in case of, § 3187: 1147. 

Minors obtain majority by, i 3188: 1147. 
Contracts in consideration of, to be in 

writing, I 4625, % 2: 1848. 
Bars prosecution for seduction, \ 4763: 

1894. 
After seduction, desertion punished, \ 

4764: 1894. 
Within prohibited degrees, constitutes 

incest, I 4936: 1940. 
Married Women: 

Who to list property of, for taxation, \ 
1312: 461. 

Rights of, as to deposits in savings bank, 
I 1854: 654. 

May sue for injuries caused by intoxica
tion, I 2418: 844. 

Rights of, as to real estate, § 2919: 996. 
Acknowledgment of deed by, 12960:1021. 
Property rignts and liabilities of, l'i 

3153-3170: 1125. 
May act as executors, ? 3288: 1178. 
May sue and be sued alone; attachment 

or judgment against, how enforced, \ 
3477: 1288. 

May sue or defend for husband, when, 
U 3478, 3479: 1288. 

Burning property of husband by, I 4783: 
1900. 

Marrying Husband or Wife of Another: 
Punished, \ 4935: 1940. 

Marshal: 
To act as sheriff in superior court, \ 266: 

173. 
Appointment and powers of, \ 652: 282. 
Duties of, \ 662: 284. 
Compensation of, § 673: 287. 
In city under special charter, appoint

ment or election of, U 938, 940: 378. 
Mason-work : 

Standard perch of, I 3017: 1058. 
Master and Apprentice: 

Provisions as to, see APPRENTICESHIP, 
M 3229-3249: 1163. 

Mechanic's liens for, ? 3089: 1098. 
Matron: 

Of woman's department at penitentiary, 
? 5674: 2142. 

See, also, POLICE MATRON. 
Matter in Confession and Avoidance: 

How pleaded, \ 3629: 1390. 
Mayhem: 

The crime of, \ 4752: 1887. 
Assault to commit, \ 4770: 1896. 

Mayors: 
Entitled to copy of Code, \ 16: 4. 
To deliver Code to successors, \ 20: 4. 
Entitled to session laws, \ 43: 119. 
May administer oaths, when, § 393: 214. 

Mayors—continued : 
May consent to adoption of child, when, 

\ 3251: 1166. 
May send child to Home for Friendless, 

when, I 3256: 1167. 
Election of, \\ 647-649: 281. 
Officers to be appointed by, \ 652: 282. 
To appoint police matrons in certain 

cities, I 654: 282. 
Powersanddutiesof,scheduled,§658: 282. —" 
Compensation of, \ 670: 287. — 
To sign and may veto ordinances, \ 685: 

292. 
' Jurisdiction of, I 691: 294. 

To report fines, forfeitures, etc., to board \ 
of supervisors, when and how, \ 1302: ^ 
451. 

May solemnize marriages, \ 3145: 1124. 
Included within term "magistrate," \\ 

5097, 5098: 1976. 
Mayor's Court: 

See POLICE AND MAYOR'S COURTS, \\ 
691, 692: 294. 

Measures: 
Standards of, \ 3009, et seq.: 1057. 

Mechanic: 
Lien of, for wages, see MECHANICS' 

L I E N S . 
Judgment for wages of, cannot be stayed, 

g 3996: 1593. 
Mechanics' Liens: 

Homestead not exempt from, \ 2975: 1032. 
Taking collateral security defeats, when, 

? 3088: 1097. 
Who entitled to, and extent of, U 3089-

. ^ 3091: 1098. 
Statement for,when to be filed, contents, 

I 3092: 1102. 
Notice of filing by subcontractor, effect 

of, \ 3093: 1105. 
Bond to release subcontractor's lien, \ 

3093: 1105. 
Subcontractor's rights after thirty days, 

I 3094: 1108. 
"-•^«Priority as between, and other liens, \ 
, ' 3095: 1108. 

Terms ' 'owner" and "subcontractor" 
defined, when used as to, \\ 3096, 3097-
1112. 

Action to enforce, jurisdiction, venue, \\ 
3097, 3098: 1112. 

May be required by owner or con
tractor, I 3099: 1113. 

Are assignable, and follow debt, § 3099: 
1113. 

Must be satisfied of record when paid, 
penalty, \ 3101: 1114. 

Of subcontractor, on public buildings, 
bridges, etc., how secured, \ 3102: 1114. 

How adjudicated or released. \\ 
3103, 3104: 1114. 

Of miners, extent and enforcement of, \ 
3105: 1115. 

Action to enforce, to be by equitable 
proceedings, \ 3429: 1235. 

Limitation of action to enforce, i 3447, 
If 4: 1243. 

Actions to foreclose, where brought, 2 
3493: 1292. 

Trial term for actions to foreclose, \ 
3656: 1407. 

Holder of, before judgment, not entitled 
to redeem from execution sale, I 4046: 
1615. 
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Medical Schools and Colleges: 
Rights of graduates of, to practice medi

cine, U 2576, 2582: 893. 
Delivery of dead bodies to, \\ 4946-4950: 

1943. 
Medical Works: 

Admissible in evidence, see \ 4618: 1843 
Medicine: 

Practice of, see PHYSICIAN; BOARD O F 
MEDICAL EXAMINEES, | | 2576-2582: 
893. 

Regulation of sale of, see PHARMACISTS, 
I 2584, etseq.: 896. 

Adulteration of, punished, \ 2592: 899, 
and U 4983-4986: 1951. 

Itinerant vendors of, licensing of; pen
alty for selling without license, \ 2594: 
899. 

Meeting for Worship: 
Disturbance of, punished, \ 4959: 1946. 

Members of Board or Supervisors: 
Number and election of, \\ 410, 411: 221. 
Not required to give bonds, $ 1182: 430. 
Compensation of, \ 469: 241. 
Personally liable for voting to issue 

bonds in excess of constitutional limit, 
I 405: 220. 

Member of Family: 
Service of original notice by leaving 

copy with, I 3518: 1308. 
Members of General Assembly: 

Election, elegibility and number of, 
Const., art. 3, \\ 3, 6: 84. 

Attendance of, may be enforced, Const., 
art. 3, \ 8: 84. 

May dissent or protest, Const., art. 3. \ 
10: 84. 

Privileged from arrest, Const., art. 3, \ 
11: 84. 

Not to be appointed to civil office, Const., 
art. 3, \ 21: 86. 

Persons holding office not eligible as, 
Const., art. 3, § 22: 86. 

Oath of, Const., art. 3, ? 32: 90. 
Maximum number and apportionment 

of, Const., art. 3, \\ 34, 35: 90. 
Election of, U 1070, 1071: 403. 
Not required to give bond, '{ 1182: 430. 
Contesting election of, \ 1233: 440. 
Resignation of, g g 1268, J 2: 446. 
Special election to fill vacancy in office 

of, I 1279: 448. 
Compensation of, ? 12: 114. 
During session of court of impeachment, 

\ 5482: 2094. 
Not eligible to office of regent or trustee 

of state institution, \ 2613: 904. 
Not required to appear to civil action 

during session, g 3541: 1323. 
Offering bribes to, or accepting bribes 

by, punished; disqualification, gg 4875-
4877: 1929. 

Merchants: 
Transient, licensing of by cities and 

towns, I 700: 297. 
Made applicable to special charter 

cities, g 952: 380. 
Taxation of goods of, g 1318: 463. 
Forwarding and commission, lien of for 

charges; sale of unclaimed property by, 
U 3130-3133: 1119. 

Merger: 
Of civil remedy in public offense, nega

tived, g 3444: 1241. 

Message of Governor: 
To be delivered to General Assembly, 

Const., art. 4, g 12: 92. 
Printing and distribution of, gg 125, 126: 

139. 
Messengers: 

Of General Assembly, compensation of, g 
13:115. 

For election returns, \ 1148: 424, and g 
1158: 426. 

Compensation of, g 1172: 428. 
Michigan: 

Territory of, organic law of, with syn
opsis, 40. 

Mile: 
Standard length of, g 3010: 1057. 

Mileage: 
Of lieutenant-governor, Const., art. 4, g 

15: 92. 
Of members of General Assembly, g 12: 

114. 
Of jurors, g 354: 206. 
Of county supervisors, g 469: 241. 
Of sheriff, g 511, \ 12: 252. 
Of person posting notices, g 1296: 450. 
Of members of visiting committee to 

Hospital for Insane, g 2310: 801. 
Of regents and trustees of state institu

tions, g 2617: 905. 
Military Duty: 

Electors exempt from, on election day, 
Const., art. 2, g 3: 81. 

Who liable to, who exempt, Const., art, 
6, gg 1, 2: 98, and g 2167: 770. 

Members of fire companies exempt from, 
g 2462: 865. 

Military Organizations: 
Other than Iowa National Guard, forbid

den, g 2200: 776. 
Military Power: 

Subordinate to civil, Const., art. 1, g 
14: 71. 

Military Record: 
To be kept by governor, g 61: 129. 
itia: 
Offenses in, triable without indictment, 

Const., art. 1, g 11: 68. 
Who constitute; exemptions, Const., art. 

6, gg 1, 2: 98, and g 2167: 770. 
Officers of, how elected and commis

sioned, Const., art. 6, g 3: 98. 
Iowa National Guard, how constituted, 

g 2168: 770. 
Governor may call out, when, g g 2169, 

2170: 770. 
Sheriff may call out, when, g 2171: 770. 
Command of, when called out, {¡2172: 771. 
Organization and officers of, gg 2174-2181: 

771. 
Regimental bands, g 2178: 772. 
Rules for companies and bands, g 2182: 

773. 
Term of service, resignation, discharge, 

g 2183: 773. 
Parades, encampments,drills, discipline, 

gg 2184-2189: 773. 
Offenses against encampments, defined 

and punished, \ 2188: 774. 
Arms, equipments, uniforms, etc., \\ 

2190-2194: 774. 
Further, as to uniforms, \\ 2201, 2202: 

776. 
Embezzlement of money or property by 

officer or soldier, punished, \ 2192: 774. 
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Militia—continued : 
Retention, injury or disposal of arms, 

equipments, etc., punished, § 2194: 774, 
and \ 2210: 777. 

Pines for absence or misconduct, jj 2195: 
775. 

Courts-martial, g g 2196-2198: 775. 
Examining board for commissioned offi

cers, ? 2199: 775. 
Other military organizations forbidden, 

I 2200: 776. 
Allowances for headquarters, companies 

and bands, \\ 2203, 2204: 776. 
General regulations by commander-in-

chief, I 2205: 776. 
Companies may be disbanded, \ 2206: 

776. 
"Soldier" and "company " construed, \ 

2207: 776. 
Loan of arms to schools and colleges, g 

2208: 776. 
Exemptions and privileges of members 

of guard, \ 2209: 777. 
Compensation: 

Of adjutant-general and assistants, '{ 
2211: 777. 

Of officers and men, § 2212: 777. 
During encampments, \ 2213: 777. 

Annual appropriation for guard, \ 2214: 
778. 

When provisions of Code as to, take ef
fect, I 2215: 778. 

Milk: 
Selling of, when skimmed, impure or un

wholesome, punished, §§ 4989, 4990: 
1952. 

See,also, DAIRY PRODUCTS, \ 2515, et seq.: 
879. 

Milk Dealers: 
Defined; regulations concerning, \'{ 2522, 

2525, 2526: 882. 
Mill Dams and Races: 

Taking private property for, and other 
provisions concerning, \\ 1921-1938: 
669. 

Right to repair, \ 1936: 671. 
Injury to, damages, \ 1937: 671. 
To be provided with fishways, \ 2548: 

886. 
Malicious injury to, punished, \ 4806: 

1905. 
Millet Seed: 

Weight of, per bushel, \ 3016: 1058. 
Mines and Mining: 

Drainage of mines, and compensation 
therefor, \ 1967, et seq.: 680. 

Railways to mines, g 2031: 707.' 
Inspection; powers and duties of in

spector, I 2482: 870. 
Maps required; trespass on another's 

land; survey; costs; damages, \ 2485: 
871. 

Escape and air shafts required, \I 2486, 
2487: 871. 

Ventilation required, \ 2488: 872. 
Speaking tubes; safety appliances; com

petent engineers: boys not to be em
ployed, I 2489: 873. 

Scales and weighing; weighers and 
check weighers; records, \ 2490: 873. 

Payment of miners; money only; recov
ery, with attorney fees, § 2490: 873. 

Offenses relating to, defined and pun
ished, I 2491: 874. 

Mines and Mining—continued: 
Injunction for failure to provide for 

safety of employes, § 2492: 874. 
Illumination; kinds of oil to be used, \ 

2493: 874. 
Penalties for vending or using for

bidden oils, I 2494: 875. 
Testing oils; duty of inspector. \ 

2495: 875. 
See M I N E INSPECTORS. 

Mine Inspectors: 
Appointment, term of office, oath and 

bond of, % 2478: 869. 
Board of examiners of, appointment: 

oath, meetings, duties and compensa
tion of, I 2480: 869. 

Examination of candidates for, \ 2481: 
870. 

Powers and duties of; inspection dis
tricts, I 2482: 870. 

Office and records of; report; compensa
tion, § 2483: 870. 

Removal of, proceedings for, \ 2484: 871. 
• Duty of, upon complaint of trespass, \ 

2485: 871. 
As to escape shafts, \ 2486: 871. 
As to ventilation, I 2488: 872. 
To enjoin operation of unsafe mine, 

I 2492: 874. 
As to testing illuminating oils, g2495: 

875. 
Miners: 

Lien of, for labor; extent and enforce
ment of, g 3105: 1115. 

Safety and protection of, see MINES AND 
MINING, supra. 

Mining stock: 
Gambling in, punished, g 4967: 1949. 

Minerals: 
Railways to mines of, g 2031: 707. 
Drainage of mines of, g 1967, et seq.: 680. 
Apportionment of, as compensation to 

persons draining mines, g 1968, et seq.: 
680. 

Digging and carrying away, punished, 
g 4829: 1910. 

Minister of the Gospel: 
Not liable to jury service, g 333: 201. 
May be given reduced rates on railways, 

g 2150: 765. 
May solemnize marriages and make re

turns thereof, U 3145, 3146: 1124. 
Not to testify as to privileged communi

cations, g 4608: 1838. 
Minister of United States: 

May take acknowledgments, g 2947:1017. 
Mink: 

Protection of, g 2553: 887. 
Minority: 

Period of, ? 3188: 1147. 
Minors: 

Redemption of property of, from tax 
sale, I 1439: 518. 

Action by, to recover land sold for taxes, 
limitation, g 1448: 543. 

Rights of,as to deposits in savings banks, 
I 1854: 654. 

Taking property of, for internal im
provements, g 2001: 696. 

Sale or gift of liquors to, punished, g 
2403: 834. 

Disposition of money recovered by, for 
intoxication of parent, g 2418: 844. 
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Minors—continued : 
Not to be allowed in saloon under mulct 

law, I 2448, If 10: 861. 
Action by, to recover escheated lands, 

limitation, \ 2893: 979. 
Marriage of; consent of parent or guard

ian, U 3140-3144: 1123. 
Attain majority, when; by marriage, § 

3188: 1147. 
Contracts of, when binding, disaffirm

ance, U 3189, 3190: 1147. 
Pavment to, when conclusive, \ 3191: 

1149. 
Guardianship of, see GUARDIAN, \\ 3192-

3212: 1149. 
Binding out as apprentices, \\ 3229-3249: 

1163. 
Nominated as executors, vacancy, \ 

3289: 1178. 
Executor to pay taxes for, when, \ 3335: 

1198. 
Attorneys to be appointed for, in pro

bate court, when, \ 3423: 1232. 
Limitation of actions in favor of, \ 3453: 

1270. 
Actions for expenses for injuries to, \ 

3471: 1286. 
Actions for, by whom brought, \ 3480: 

1288. 
How defended, \ 3482: 1289. 

Appointment of guardians ad litem for, 
l\ 3483, 3484: 1290. 

Original notice to, how served, \ 3533: 
1317. 

Answer of guardian for, requisites of, \ 
3567: 1359. 

Vacating judgment against, for errone
ous proceedings, \\ 4091, 4094: 1628. 

May maintain action for waste or tres
pass upon inheritance, \ 4308: 1760. 

Acknowledgment of instrument of adop
tion of, I 4629: 1855. 

Giving obscene or vicious literature to 
punished, \ 4955: 1945. 

Not to be permitted to remain in saloons, 
I 5002: 1954. 

Sale of fire-arms to, prohibited, \ 5004: 
1955. 

Sale of tobacco to, punished, \ 5005:1955. 
In jail or penitentiary to be kept sepa

rate from adults, § 5638: 2136, and \ 
5693: 2145. 

Minutes of Evidence: 
On preliminary examination before 

magistrate, \ 5227: 1996. 
To be kept by clerk of grand jury, \ 

5256-5258: 2004. 
On preliminary examination to be laid 

before grand jury, \ 5272: 2007. 
Before grand jury, to be returned with 

indictment, U 5276-5278: 2008. 
Failure to return with indictment, 

ground for setting aside, \ 5319, f 2: 
2030. 

To be kept on criminal trials, \ 5371: 
2048. 

Miscarriage: 
Punishment for attempting to procure, 

\ 4759: 1890. 
Misdemeanor: 

Defined, \ 5094:1976. 
What triable upon indictment, what up

on information, Const., art. 1, § 11: 68. 
On part of custodian of public build

ings, \ 153: 146. 

Misdemeanor—continued : 
On part of public officers, in wrongfully 

expending or diverting money, \ 188: 
151. 

In being interested in contracts, \ 
190: 152. 

Retention of money by attorney, deemed, 
I 330: 200. 

False statement by juror, or request to 
be put on jury list, deemed, \ 334: 
201. 

Intentional failure of officer as to jurors, 
deemed, \ 352: 206. 

Failure to deposit records of resigned or 
deceased notary public, deemed, I 379: 
212. 

Misappropriation of property of dece
dent by coroner, deemed, \ 533: 258. 

Failure in duty by county officers, 
deemed, \ 550: 260. 

In relation to cemeteries, \ 588: 266. 
Violation of law by county officers, 

deemed, \ 598: 268. 
Failure to provide vestibules for passen

ger cars on street railways, deemed, \ 
768: 327. 

Injuring shrubbery, etc., in public park 
or ground, deemed,? 856: 355; § 862: 356, 
and I 997: 389. 

In relation to registration of voters, \ 
1087: 408. 

In refusing to give employe time and 
liberty to vote, \ 1123: 419. 

In violation of election laws, \\ 1133-1135: 
421. 

Acting in official capacity without giving 
bond, deemed, \ 1197: 435. 

Taking unlawful fees by officer, deemed, 
| 1297: 450. 

Misconduct of officers at tax sale,deemed, 
U 1429,1430: 512. 

Discounting warrants by state or county 
treasurer, deemed, \ 1456: 548. 

Loaning money by county treasurer, 
deemed, \ 1457: 548. 

Official delinquency punished as. \ 1463: 
550. 

Injury to sidewalk on highway, deemed, 
\ 1523: 569. 

Neglecting to destroy Russian thistles, 
deemed, \ 1563: 579. 

Fraud on part of corporations punished 
as, U 1620-1623: 593. 

Disregard of law by foreign corpora
tions, deemed, \ 1639: 601. 

In violating law and rules at fairs, \ 
1664: 606. 

Disregard of law by insurance compa
nies or officers, deemed, \\ 1747, 1748: 
627. 

Combinations by insurance companies, 
deemed, \ 1754: 629. 

Discrimination by life insurance compa
nies, deemed. \ 1783: 636. 

Fraud against life insurance company 
punished as, \ 1816: 645. 

Violations of law by building and loan 
associations, deemed, \\ 1836-1838: 650. 

Falsely pretending to be savings bank, 
punished as, \ 1859: 655. 

Negligence of bank officers, and inten
tional fraud, punished as, \\ 1886,1888: 
661. 

Failure of railway to build fence, pun
ished as, I 2058: 728. 
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Misdemeanor—continued: 
Failure of railway to give signal at road 

crossing, deemed, \ 2072: 733. 
Failure to stop train at railway cross

ing, deemed, \ 2073: 734. 
Failure of railways to observe laws as 

to automatic couplers and brakes, 
deemed, \ 2083: 737. 

Failure to change name of railwav sta
tion, deemed, \ 2107: 749. 

Failure of sleeping-car companies to 
comply with law, deemed, \ 2110: 749. 

Obstruction of railroad commissioners, 
deemed, \ 2115: 751. 

Violation of law by carriers, punished 
as, I 2132: 757. 

Discrimination by carriers, punished as, 
I 2147: 764. 

Unjust and unreasonable charges for 
transportation over two or more rail
ways, punished as, § 2157: 760. 

As to messages by telegraph or tele
phone, defined and punished, \ 2162: 
767. 

In regard to encampments of Iowa Na
tional Guard, defined, \ 2188: 774. 

As to military property of the state, de
fined and punished. \ 2194: 774, and \ 
2210: 777. 

Cruelty or official misconduct as to the 
insane, deemed, i 2307: 800. 

In releasing distrained animals. $ 2320: 
805. 

In misappropriation of estrav, \ 2331: 
807. 

As to registration of pedigrees. j¡f¡ 2341. 
2342: 808. 

In fraudulently demanding bounty, \ 
2348: 809. 

In violating quarantine against hog chol
era, I 2354: 811. 

In violation of liquor laws, $$ 2383, 2384: 
822; \ 2395: 830;\\ 2402,2404:834; \ 2411: 
841; U 2419-2421:847, and § 2428: 855. 

False statement to secure exemptions 
allowed to firemen, punished as, 12465: 
866. 

Wrongfully removing fire apparatus, or 
giving false alarm of fire, punished as. 
U 2467, 2468: 866. 

In violation of laws relating to Bureau of 
Labor Statistics, M 2471-2475: 867. 

In violation of laws as to mines and min
ing, defined and punished, \\ 2491, 
2494: 874. 

In violation of laws relating to petroleum 
products, I 2508: 877. 

In violation of laws concerning passen
ger boats, ? 2513: 879. 

In violation of laws relating to dairy 
products, § 2527: 882. 

In violation of fish and game laws, \\ 
2544, 2545, 2548, 2550, 2556-2561: 885. 

Failure to obey orders of board of health, 
deemed, \ 2573: 892. 

In violation of laws as to practice of 
medicine, \\ 2580, 2581: 895. 

In violation of pharmacy laws, \\ 2588, 
2590-2595: 897. 

In violation of laws as to practice of 
dentistry, U 2597, 2599, 2600: 901. 

Trustees or officers of Soldiers' Home 
being interested in contracts, deemed, 
\ 2607: 903. 

5> 

Misdemeanor—continued : 
Sale of liquors within three miles of 

Agricultural College punished as, \ 
2673: 916. 

Use of barbed wire about school-houses 
punished as, § 2817: 961. 

Misstatement in certificate of acknowl
edgment, deemed, § 2955:1020. 

By public weighmasters, § 3029: 1060. 
Fraud by general partners of limited 

partnership, deemed, \ 3116: 1116. 
In violation of marriage laws, \ 3144: 

1124. 
Sending claims out of state to defeat 

rights of exemption, deemed, \ 4018: 
1601. 

Neglect of duty by public officer, deemed, 
I 4904: 1934. 

Performance of prohibited act, deemed, 
I 4905:1934. 

Punishment for, when not otherwise pre
scribed, I 4906: 1934. ' ' "~ '— 

Limitation of prosecution for, § 5166: 
1986. 

Presence of defendant not necessary 
upon trial for, I 5338: 2036. 

Judgment for, may be pronounced in ab
sence of defendant, \ 5432: 2080. 

Bail of defendant indicted for, before 
conviction, \ 5502: 2109. 

Dismissal of action for, bars another 
prosecution, \ 5539: 2118. 

Compromising of, by leave of court, \\ 
5622-5625: 2131. 

Misjoinder: 
Of causes of action, proceedings in cases 

of, U 3546-3549: 1328. 
Misnomer: 

Of bank in written instrument, effect of, 
I 1868: 657. 

Of defendant in habeas corpus proceed
ings, I 4441: 1795. 

Misprision of Treason: 
Defined, punishment of, I 4725: 1879. 

Mistake: 
In record of court, how corrected, \\ 

243, 244: 166. 
In settlement of adminstrator, how cor

rected, I 3398: 1226. 
Action upon ground of, accrues when, 

as to statute of limitations, I 3448: 1264. 
Admission of testimony, after case is 

closed, to correct. \ 3719: 1446. 
Of clerk, new trial for after term, \ 

4091: 1628. 
Of clerk, motion to correct before ap

peal, \ 4104: 1641. 
Mitigation: 

Matter in, pleading and evidence of, in 
actions for injuries to person, character 
or property, \ 3593: 1369. 

Of sentence by supreme court on appeal, 
I 5462: 2086. 

Money: 
Due county, auditor to collect, $ 478:243. 
Taxation of, g 1310: 460. 
Of account, what is, § 3037: 1061. 
Interest on; usury, see INTEREST, \\ 

3038-3042: 1061. 
How taken and disposed of,under attach

ment, U 3895, 3902: 1551. 
How sent, when collected upon execution 

in other county, g 3959: 1579. 
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Money—continued : 
Taken under execution, how disposed 

of, g 3971: 1585, and g 4035: 1610. 
Taking of, constitutes larceny, g 4831: 

1910. 
Public, embezzlement of, g 4840: 1917. 
Embezzlement or conversion of, may be 

alleged in indictment without describ
ing species, g 5302: 2026. 

Deposit of, instead of bail, gg 5524-5527: 
2115. 

See, also, EMBEZZLEMENT, and PUBLIC 
MONEY. 

Month: 
Term means calendar month, g 48, \ 11: 

124. 
Monuments: 

To soldiers, erection of, by county, g 435: 
234. 

Of boundary, injuries to, punished, g g 
4800, 4801: 1904. 

Moral Character: 
As affecting credibility of witness, g 

4614: 1841. 
More Specific Statement: 

In pleading, motion for, g 3630: 1391. 
Mortgage: 

To school, Agricultural College or Uni
versity fund, not affected by sale of 
land for taxes, g 1435: 514. 

Of railway property, gg 2041-2043, 2049, 
2050: 710. 

Of personal property, recording of, g 
2906: 983. 

Of exempt personal property, husband 
and wife must concur in, g 2906: 983. 

Of real property, recording of, g 2925: 
1000. 

Form of, § 2958: 1020. 
Of homestead, how to be executed, g 

2974: 1028. 
Priority of mechanics' liens over, g 3095: 

1108. 
Of ward's property by guardian, g 3206: 

1157. 
Of decedent, deemed personal assets, g 

3319: 1192. 
Satisfaction of, by administrator, g 3319: 

1192. 
By foreign executor or guardian, g 

3308: 1187. 
Action to foreclose, to be by equitable 

proceedings, g 3428: 1235. 
Place of bringing, g 3493: 1292. 
Service bv publication in, g 3534, \ 3: 

1317. 
Trial term for, g 3656: 1407. 

Of personal property, enforcement of by 
specific attachment, g 3913: 1556. 

Levy of attachment upon property 
covered by, g 3905: 1554. 

Levy of execution upon property 
covered by, g 3979, et seq.: 1587. 

See, also, CHATTEL MORTGAGE. 
Holder of, may redeem real estate from 

execution sale, g 4046: 1615. 
Equitable interest of judgment debtor 

in, subjected to execution, g 4079: 1625. 
Proceedings as to, in partition, g g 4247-

4252:1739. 
Given by purchaser in partition proceed

ings, g 4266: 1742. 
Of real property, foreclosure of, gg 4287-

4298: 1745. 

Mortgage—continued : 
Entry of satisfaction of, g 4295: 1754. 
To school fund, satisfaction of, g 2853: 

970, and g 4295: 1754. 
Mortgagee: 

Of personal property, entitled to pos
session, I 2911: 993.' 

Deceased, interest of deemed personal 
assets, g 3319: 1192. 

Of real estate, may redeem from execu
tion sale, g 4046: 1615. 

Junior, may have assignment in fore
closure proceedings, g 4292: 1753. 

Penalty against, for not satisfying mort
gage, g 4295: 1754. 

Mortgagor: 
Property to be listed to, for taxation, g 

1312: 461. 
Of personal property, has title but not 

right of possession, g 2911: 993. 
Of real property, has title and right of 

possession, g 2922: 997. 
Mother: 

Liability of, for support of pauper chil
dren, g 2216: 779. 

Abandonment of children by; ordei* as 
to property, g 2220: 780. 

Vicious or intemperate disposition of 
children of, g 3246: 1165. 

Inheritance by and from, in case of illegit
imate child, g g 3384, 3385: 1223. 

May maintain action for expenses from 
injury to child, when, g 3471: 1286. 

Original notice to minor, served on, 
when, g 3533: 1317. 

Motion: 
Defined, g 3831:1526. 
May include several objects, when, g 

3832:1526. 
Evidence to sustain or resist, form of, g 

3833: 1526. 
Parties to take notice of. when, g 3834: 

1527. 
To be entered upon appearance docket, 

g 3834:1527. 
Notice of, when required; form, service 

and return of, g g 3835-3841: 1527. 
To correct error in kind of proceedings, 

? 3434:1236. 
For change of proceedings as to equita

ble issues, g 3435: 1236. 
To correct error in misjoinder of causes 

of action, gg 3547-3549: 1328. 
Assailing a pleading, rules concerning, 

gg 3551-3556: 1329. 
Copy of, to be filed with original, g 3558: 

1331. 
To strike out pleading for want of verifi

cation, g 3588: 1368. 
To correct defective pleading, g 3617: 

1384. 
To strike out sham defenses and irrele

vant matter, g 3618: 1384. 
To make bill of particulars more specific, 

g 3623:1388. 
For more specific statement in pleading, 

g 3630:1391. 
For consolidation of actions, g 3644: 

1397. 
Court may designate particular time to 

hear, g 3659: 1408. 
- For continuance, gg 3664-3669: 1411. 

No copy of, required, g 3670: 1413, 
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Motion—continued : 
F O B NEW TRIAL: 

Exceptions to instructions may be 
included in, \ 3709: 1442. 

Grounds for, \ 3755: 1478. 
When and how to be made, \ 3756: 

1490. 
Not necessary to entitle to appeal, 

I 4106: 1643. 
For judgment, notwithstanding verdict, 

I 3757: 1493. 
In arrest of judgment, \ 3758: 1493. 
For new trial, for judgment, or for ar

rest of judgment; filing of one not a 
waiver of right to file other, \ 3759: 
1493. 

Amendment to cure defects pointed 
out by, \\ 3760, 3761; 1493. 

To discharge judgment for matter sub
sequently arising, g 3786: 1502. 

To set aside default, \ 3790: 1505. 
For judgments or orders upon summary 

proceedings, U 3826-3830: 1525. 
For security for eosts, \\ 3847, 3850:1528. 
For judgment upon bond for costs, \ 3852: 

1529. 
For recovery of costs against successful 

party, § 3855: 1532. 
For retaxation of costs, I 3864: 1534. 

In supreme court, \ 3875: 1536. 
For additional attachment bond, \ 3886: 

1542. 
For discharge of attachment, \ 3929:1560. 
To correct mistake of clerk or irregular

ity in obtaining judgment, \ 4093: 1633. 
To correct error, to be made before ap

peal, U 4104, 4105: 1641. 
For new trial not necessary before ap

peal, \ 4106: 1643. 
To perfect transcript on appeal, \ 4127: 

1670. 
For approval of appeal bond, \ 4132: 1672. 
In supreme court, entry and submission 

of, \ 4138: 1677. 
Filing and notice of, R. ? 38: 2156. 
To dismiss appeal, \\ 4151. 4152: 

1706. 
Affidavits in support of, R. \ 31: 

2155. 
To make abstract of title more specific 

in real action, \ 4188: 1724. 
In action for partition, \ 4242: 1738. 
To dissolve or vacate injunction, \\ 4361, 

4368-4371: 1778. 
pi arrest of judgment or to set aside ver

dict, not allowed in justice's court, \ 
4520: 1812. 

To suppress depositions, \\ 4712, 4713: 
1874. 

To set aside indictment, \\ 5319-5326: 
2030. 

For new trial in criminal case, \\ 5422-
5425: 2074. 

Affidavit of juror upon, § 5381: 2060. 
In arrest of judgment in criminal case, 

U 5426-5429: 2078. 
Motion Book: 

In supreme court, ? 4138: 1677. 
Mulct Tax: 

Amount of; how and by whom payable, 
lien, \ 2432: 856. 

Assessors to make returns, blanks for, \\ 
2433, 2434: 857. 

Statement by citizen in lieu of. \ 
2435: 857. 

Mulct Tax—continued: 
Collection of; penalty; lien; sale of per

sonal or real property for, W 2436-2440: 
857. 

Remission of; proceedings; appeal, \\ 
2441-2444: 858. 

Division and apportionment of, \ 2445: 
859. 

Duty of county attorney, officers and 
assessors as to; penalty, \ 2446: 860. 

Does not legalize liquor traffic, \ Hill 
860. 

AS BAR TO PROSECUTIONS UNDER PRO
HIBITORY L A W : 

In cities of five thousand or more, 
conditions, statement of consent, 
§ 2448: 861. 

In smaller cities and towns, \ 2449: 
862. 

Statement of consent, sufficiency of; 
finding; appeal, \ 2450: 863. 

Signatures and affidavits to state
ment; forgery; bribery; perjury, 
\ 2452: 863. 

Papers concerning, kept for inspec
tion in auditor's office, \ 2453: 864, 

Assessment and payment of, not to be 
used as evidence against payer, \ 2454: 
864. 

Jurisdiction of offenses under, \ 2454: 
864. 

Additional taxes by citie« and towns, \ 
2455: 864. 

On sale of cigarettes, \\ 5006, 5007:1955. 
Municipal Corporations: 

Not to become stockholders in banking 
associations, Const., art. 8, \ 4: 100. 

Power of, to contract debt limited, Const., 
art. 11, I 3: 105. •—-

Purchase of land by, at execution sale, 
U 2894-2900: 979. 

May accept, in trust, gift, devise or be
quest, U 2903, 2904: »81. 

Service of original notice upon, § 3531: 
1316. 

Cannot be garnished, | 3936: 1568. 
Must levy tax to pay .judgment, \ 3973: 

1585. 
^—Public property of, exempt from execu-

^ tion, 1 4007: 1595. 
See, also, CITIES AND TOWNS; COUN

TIES; SCHOOL DISTRICTS. 
Murder: 

Defined; degrees of; punishment for, \\ 
4727-4746: 1879. 

Assault with intent to commit, \ 4768: 
1895. 

Defendant convicted of, not entitled to 
bail, \ 5096:1976. 

Limitation of prosecution for, \ 5103: 
1985. 

In first degree, pardon for, how granted, 
\ 5626: 2132. 

Music : 
Not to be permitted in or about mulct 

saloon, \ 2448, If 6: 861. 
Muskrat: 

Protection of, ? 2553: 887. 
Mutual Assessment Insurance Associa

tions: 
See INSURANCE COMPANIES, \\ 1759-

1767: 630. 
Mutual Insurance Companies; 

See INSURANCE COMPANIES. 
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N 
Name: 

Of bank, mistake as to, in instrument of 
writing, effect of, 1 1868: 657. 

Of limited partnership, what, \ 3112: 
1116. 

O F PERSONS: 
Proceedings to change, \\ 4471-4475: 

1802. 
Special acts for change of, not allow

able, Const., art. 3, <j 30: 88. 
Of defendant, to be inserted in indict

ment when found, \ 5283: 2013. 
Of person injured, not material in indict

ment, \ 5286: 2017. 
Of defendant appearing upon arraign

ment, to be inserted in indictment, 
U 5316, 5317: 2029. 

Narcotics: 
Instruction as to, in public schools, \ 

2775: 942. 
.National Banks: 

Taxation of stock of, I 1322: 465. 
Notes of, receivable for taxes, ? 1402: 

497. 
Naturalization of Aliens: 

Statutes of United States concerning, 
with synopsis, p. 30. 

Necessaries: 
Liability of minors upon contracts for, \ 

3189: 1147. 
Neglect of Duty: 

By public officer, deemed misdemeanor, 
I 4904: 1934. 

Negligence: 
In construction or repair of bridges in 

cities of first class, county not liable 
for, § 758: 322. 

Of railways in killing stock, evidence, \ 
2055: 714. 

Of employes of railways, liability for, \ 
2071: 730. 

Negotiable Instruments: 
Given for liquors illegally sold, good in 

hands of good-faith holders, \ 2423: 851. 
Promissory notes are, how negotiated, 

action on, \ 3043: 1072. 
Instruments promising labor or property 

are, when, I 3045: 1074. 
Blank indorsement of, by one not a party, 

is guaranty, \ 3049: 1075. 
Guarantor liable without notice, % 

3049: 1075. 
Grace; demand; notice; protest, H 3050-

3055: 1076. 
Damages for non-acceptance or non-pay

ment of bills, § 3055: 1077. 
Negotiability not affected by agreement 

to pay exchange, I 3055: 1077. 
"Want of consideration no defense as 

against innocent purchaser, \ 3070; 
1084. 

Procured by fraud, amount of recovery 
on by innocent purchaser, \ 3070: 1084. 

Action upon, by assignee, not subject to 
defense against assignor, when. $ 3461: 
1279. 

Action against parties jointly and sev
erally bound by, \ 3465: 1282. 

Place of bringing action upon, (S3 3501-
3503: 1296. 

144 

Negotiable Instruments—continued: 
No judgment against garnishee upon. 

I 3950: 1577. 
See also, NOTES AND B I L L S . 

New Matter: 
May be pleaded in answer as defense or 

counter-claim, \ 3566: 1354, and ? 3570: 
1359. 

Statement of, in reply, \ 3577: 1365. 
New Promise: 

To revive barred cause of action upon 
contract, \ 3456: 1271. 

New Trial: 
Defined, \ 3755: 1478. 
I N CIVIL ACTIONS: 

Grounds for, \ 3755: 1478. 
Application for, when and how made, 

? 3756: 1490. 
When verdict rendered after 

term, I 248; 169. 
Right to, not waived by motion in 

arrest or for judgment notwith
standing verdict, § 3759: 1493. 

When obviated by amendment, \ 
3760: 1493. 

Costs and conditions of, U 3762, 3763: 
1494. 

Exceptions to instructions may be in
cluded in motion for, \ 3709: 1442. 

Motion for, on account of defective 
pleading; amendment to avoid, \\ 3760, 
3761: 1493. 

In case of service of notice by publica
tion, U 3796-3799: 1510. 

After the term, grounds for, ? 4091: 1628. 
Petition for, \ 4092 1631. 
Issues tried, \ 4092: 1631. 
Motion for, \ 4093: 1633. 
Petition verified, time for trying. \ 

4094- 1633. 
Proceedings, \ 4095- 1634. 
Defense must be shown, \ 4096: 1634. 
Grounds for first decided, \ 4097: 

1635. 
Injunction allowed, \ 4098: 1635. 
Judgment affirmed, | 4099: 1635. 

Appeal from order granting or refusing 
I 4101: 1638. 

Motion for, not necessary in case of ap
peal, I 4106: 1643. 

In actions to recover real property. '4 i 
4205-4207: 1727. 

I N JUSTICE'S COURT: 
After default set astde, ? 4514: 181::. 
After reversal of decision on writ of 

error, \ 4576: 1824 
IN CRIMINAL CASES, \\ 5422-5425: 2074. 

Ground of, urged as cause against 
judgment, § 5438: 2081. 

May be ordered by supreme court, \ 
5462: 2086. 

New Tears ' Day: 
Deemed holiday as to negotiable instru

ments, I 3053: 1076. 
Appearance to action not required upon. 

\ 3545: 1322. 
Newly Discovered Evidence: 

As ground for motion for new trial, I 
3755, If 7: 1479. 
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Newspapers: 
Official, for counties, how selected, what 

published in, rates, (S 441: 235. 
County officers may designate to publish 

notices of their several offices, § 549: 
260. 

Compensation of, for publishing legal 
notices and official ballot, \ 1293: 449. 

Plaintiff or executor may designate, for 
notices concerning his action or estate, 
11293: 450. 

Selection of, for printing delinquent tax 
list, 11419: 508. 

Foreman may make affidavit of publica
tion of notice in, ? 3536: 1321. 

For publication of notice of sale under 
execution, selected by plaintiff, \ 4024: 
1602. 

Publication in, how proved, \ 4680: 1867. 
Publication in, of advertisement of med

icine for private diseases, punished, I 
4954: 1945. 

Next Friend: 
May bring action for minor, when, § 

3480: 1288. 
May apply for appointment of guardian 

ad litem for minor or insane person, H 
3484, 3485: 1290. 

Next of Kin: 
Entitled to letters of administration, \ 

3297: 1182. 
Nolle Prosequi: 

Abolished, \ 5539: 2118. 
Nomination: 

Of candidates for office, \\ 1098-1105: 410. 
Non-negotiable Instrument: 

Assignment of, rights of-assignee, \\ 
3044, 3046: 1073. 

Nonresidence : 
Time of, not included in computing 

periods of limitation, \ 3451: 1268. 
Of defendant, as ground for attachment, 

\ 3878, If 2: 1538. 
Nonresidents: 

Of state, collection of taxes against 
property of, 11404: 500. 

Service of original notice upon, by pub
lication, \ 3534, UT 5, 6: 1317. 

May be required, to give security for 
costs, \\ 3847, 3849:1528. 

Action by attachment against, \ 3878, If 
2: 1538. 

Service on, in actions to establish dis
puted corners and boundaries, § 4229: 
1735. 

Action against, in justice's court, \ 4480: 
1805. 

Attachment in justice's court against, 
notice, \ 4582:1825. 

Nonresident Aliens: 
Property rights of, \ 2889, et seq.: 977. 
Rights of widow in property of, I 3368: 

1215. 
See, also, ALIENS. 

Non-user: 
Of franchise of corporation, forfeiture 

for, ? 1628: 597. 
Of right of way of railway, forfeiture 

for, I 2015: 700. 
Of school-house site, reversion for, \ 

2816: 960. 
Normal Insti tutes: 

Duties of county superintendent as to, 
¡S 2738: 931. 

Normal Institutes—continued: 
Board of supervisors may make appro

priation for support of, \ 2738: 931. 
Schools to be closed during sessions of, 

\ 2773: 941. 
See, also, TEACHERS' INSTITUTES. 

Normal School: 
See STATE NORMAL, SCHOOL, l\ 2675-

2682: 917. 
Not Guilty: 

Plea of, U 5334-5338: 2035. 
Notaries Public: 

General provisions concerning, \\ 373-
382: 211. 

Appointment and removal of, § 373: 211. 
Commissions of: 

Issued by governor, \ 373: 211. 
Period and expiration of, \ 373: 211: 
Notice of expiration of, to be given 

by secretary of state, \ 373: 211. 
Conditions on which issued; seal; 

bond; signature; fee, \ 374: 211. 
Certificate of, to be filed with clerk 

of proper county, \ 375: 212. 
Revocation of, notice to notary and 

clerk, | 376: 212. 
Powers of, \ 377: 212. 
Records to be kept by, I 378: 212. 

To be filed with clerk upon death, 
resignation or removal, penalty 
for failure, I 379: 212. 

Duty of clerk as to records so filed, 
I 381: 212. 

Removal by, from county deemed resig
nation, r380: 212. 

Fees, I 382: 212. 
May administer oaths, \ 393: 215. 
May take acknowledgments, §'i 2942, 

2943: 1015. 
Protest of negotiable paper by, \ 3054: 

1077. 
Person improperly acting as, guilty of 

misdemeanor, \ 4912: 1935. 
Notes: 

Taxation of, \ 131Í: 460. 
For stock or premiums in insurance 

companies, \\ 1692, 1693: 610, and ',. 
1704: 613. 

Given for insurance, must so state, \ 
1726: 618. 

Action on, with or without mortgage, \ 
3428: 1235. 

Secured by mortgage, separate action on, 
\ 4288: 1748. 

Notes and Bills: 
Promissory notes, when negotiable, ac

tion on, I 3043: 1072. 
Payable in property or labor, when ne

gotiable, I 3045: 1074. 
Non-negotiable, assignment of, \\ 3044, 

3046, 3048: 1073. 
Blank indorsement of, deemed guaranty, 

I 3049: 1075. 
Guarantor liable without notice, \ 

3049: 1075. 
Grace; demand: notice; protest, l'$ 3050-

3055: 1076. 
Damages for non-acceptance or non-pay

ment of bills, I 3055: 1077. 
See, also, NEGOTIABLE INSTRUMENTS. 

Notice: 
Of special meeting of board of super

visors, § 420: 222. 
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Notice—continued : 
Compensation for posting and publish

ing § 1296: 450. 
Of expiration of time of redemption from 

tax sale, \ 1441: 524. 
Of organization of corporation, I 1613: 

590. 
Of dissolution of corporation, §1617: 593. 
Upon railways, to recover double dam

ages for injuries to stock. \ 2055: 714. 
Of taking up estrays, \\ 2323-2325: 805. 
Of application for permit to sell intoxi

cating liquors, I 2388: 828. 
By record of instrument affecting- per

sonal property, \\ 2905, 2906-; 982. 
By record of instrument affecting real 

estate, M 2925, 2936: 1000. 
To tenant to quit, what sufficient, g'2991, 

1047. 
To prevent acquisition of easement, § 

3007: 1056. 
To assignor of non-negotiable instru

ment, not necessary to action, \ 3048: 
1075. 

To charge guarantor by blank indorse
ment, I 3049: 1075. 

Of non-acceptance or non-payment of 
negotiable paper, § 3050: 1076. 

Of protest of negotiable paper, \ 3054: 
1077 

By surety, requiring creditor to sue, \ 
3064: 1081. 

Of assignment for creditors, \ 3074: 1092. 
Of objections to claims against assignee 

for creditors, \ 3077: 1093. 
Of sale of propertv by assignee for cred

itors, \ 3084: 1096. 
By subcontractor, of filing mechanic's 

lien, R 3093, 3094: 1105. 
Of limited partnership, U 3109, 3110: 

1116. 
Of dissolution of limited partnership, \ 

3121: 1117. 
Of sale of unclaimed property by car

riers, etc., U 3131, 3132: 1120. 
Of petition to sell property of ward, ? 

3207: 1158. 
Of complaint by apprentice against mas

ter, g 3236: 1164. 
Of proceedings for the guardianship of 

children of vicious parents, \ 3247: 
1165. 

Of hearing of matter in probate, § 3262: 
1169. 

Of probate of will, \ 3284: 1177. 
Of appointment of executor or adminis

trator, \ 3304: 1186. 
By administrator, of petition to sell real 

estate, \ 3324: 1194. 
By administrator, of sale of property, \ 

3326: 1195. 
Of hearing of claims against estate, \ 

3338: 1198. 
Of appointment of referees to set off wid

ow's share, \ 3370: 1216. 
By administrator, to persons interested 

in real estate of decedent, \ 3389:1224. 
To administrator, of order of court, how 

served, \ 3403: 1228. 
Of petition for removal of administrator, 

I 3418: 1231. 
Of application for discharge, by execu

tor, guardian or trustee, \ 3422: 1232. 
To personal representative, of action 

pending against decedent, \ 3445:1241. 

Notice—continued: 
Of application in vacation for change of 

venue, \ 3508: 1303. 
Original, see ORIGINAL NOTICE, ? 3514 

etseq.: 1304. 
By plaintiff to defendant, of no personal 

claim, \ 3523: 1313. 
Of pendency of action affecting real es

tate, U 3543, 3544: 1325. 
Of amendment to petition before answer 

filed, I 3560: 1341. 
Of filing of cross-petition, \ 3574: 1362. 
Of trial in district court, \ 3658: 1408. 
Of application for continuance, \ 3670: 

1413. 
Must appear of record before entry of 

default, I 3789: 1505. 
Served by publication, rights of defend

ant, U 3794-3799: 1509. 
No personal judgment upon, \ 3800: 

1511. 
Of offer to confess judgment, \\ 3817, 

3818: 1518. 
Of offer to compromise, U 3819, 3820: 

1519. 
Of application for appointment of re

ceiver, I 3822: 1520. 
Of motion for judgment in summary pro

ceedings, U 3827, 3828: 1526. 
Of motions for orders, U 3834-3841: 

1527. 
Of the attachment of property, \ 3900: 

1552. 
Of sale of perishable attached property, 

I 3912: 1556. 
Of garnishment, to garnishee, \\ 3935, 

3940: 1563. 
To principal defendant, ? 3947: 1576. 

- B y third person, of claim to property . 
s levied upon, ? 3991: 1590. 
Of sale under execution, §§ 4023-4028: 

1602. 
Of petition for execution against prop

erty of decedent, \l 4037, 4038: 1610. 
Of execution sale of real estate, \ 4063: 

1622. 
Of proceedings to subject real estate to 

satisfy judgment, creates lien, \ 4089: 
1627. 

Of proceedings to vacate or modify judg
ment, I 4095: 1634. 

O F A P P E A L : 
By part of several co-parties, \ 4111: 

1651. 
Service of, \\ 4114-4116: 1652. 
Manner of serving, \\ 4115: 1655. 
How long before term, \ 4119: 1664. 

Requiring transcript on appeal, R. \ 23: 
2154. 

For rehearing, § 4149: 1705. 
Of assignment of causes on supreme 

court docket, \ 4117: 1655. 
Of application for writ of certiorari, §J 

4157-4159: 1710. 
Of action for recovery of real property, 

I 4186: 1724. 
To quit, in forcible entry and detainer, 

I 4210: 1728. 
Of action to quiet title, f 4224: 1733. 
Of sale in partition proceedings, \\ 4263, 

4264: 1742. 
Of sale under chattel mortgage, \\ 4273-

4277: 1743. 
Of foreclosure of pledge, U 4285, 4280. 

1745. 
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Notice—continued : 
Evidence of service of, perpe tua ted by 

affidavit, \ 4281: 1744. 
Of forfei ture or cancel la t ion of contract 

for sale of r ea l estate, M 4299-4301: 
1756. 

I n quo warranto proceedings . I 4817: 
1763. 

Of appl icat ion for injunction, l'i 4338, 
4359: 1778. 

Of appl icat ion to vacate injunction, I 
4369: 1781. 

Of h e a r i n g upon award, \ 4396: 1788. 
Of action aga ins t boat or raft, service of, 

\ 4405: 1791. 
Of change of name , \ 4474: 1802. 
Of commencement of act ion before jus

t ice, U 4486-4491: 1806. 
Of appeal from just ice of t he peace in 

civi l causes, \ 4560: 1820. 
Of wr i t of e r ro r from just ice of t he peace, 

I 4570: 1823. 
In a t t a c h m e n t or rep levin proceedings 

before just ice, \\ 4582, 4583: 1825. 
Evidence of post ing up or service of. \'i 

4681, 4683: 1867. 
Of t a k i n g depositions. U 4685, 4688. 4689: 

1868. 
Service of, \\ 4696-4698: 1871. 
Of ind ic tmen t agains t corporat ion. \ 

5309: 2027. 
Of appeal in c r imina l cases, \ 5449: 

2085. 
Notices : 

Legal , fees for publ i sh ing , <¡ 1293: 449. 
Not ice to Quit: 

Liab i l i ty of tenant ho ld ing over after. 
I 2989: 1047. 

I n case of tenancy at will , what suffi
cient , I 2991: 1047. 

I n proceedings of forcible en t ry and de
ta iner , I 4210: 1728. 

Nuisances : 
In ci t ies and towns, aba tement of, \ 696: 

296. 
Made appl icable to special c h a r t e r 

cit ies, I 952: 380. 
S t r ee t s and publ ic grounds mus t be kep t 

free from, § 753: 312. 
Powers of board of hea l th as to, in special 

c h a r t e r ci t ies, \ 1032, etseq.: 397. 
Imprope r ly cons t ruc ted dra in , and in ter

ference wi th levees, dra ins and wate r 
courses, is, § 1948: 675. 

I n re la t ion to keep ing and sel l ing intox
ica t ing l iquors, punishment , \ 2384:822. 

Act ion to abate , injunction, | 2405. 
et seq.: 835. 

Dams wi thout fish ways deemed, \ 2549: 
886. 

Powers of local board of hea l t h as to, \ 
2569: 890. 

Actions foi aba tement of, and damages 
for , I 4302: 1756. 

Injunct ion to res t ra in , when g ran ted , << 
4359: 1778. 

W h a t deemed, in genera l , \ 5078: 1971. ' 
Manufac ture of gunpowder deemed, $ 

5079: 1972. 
Houses of ill fame and gambling-houses . 

| 5080; 1972. 
In n i g h t t i m e in public bu i ld ing , \ 4793. 

1903. 
I n bui ld ing , commit ted by t r a m p , pun

i shment of, \ 5135: 1981. 
P u n i s h m e n t for and aba temen t of, Vb 

5081-5085: 1973. 
J u d g m e n t for aba tement or removal of, 

how executed, 1 5447: 2084. 
Numera l s : 

Deemed pa r t of Engl i sh l anguage , \ 48, 
\ 22: 125. 

Nuncupat ive Wi l l s : 
W h o may make , when valid, {jg 3272, 

3273: 1174. 

O 

Oath: 
T e r m includes affirmation, ? 48, U 12:124. 
To voter , upon be ing chal lenged, \ 1115: 

416. 
To be made by person assessed. \ 1355: 

479. 
To be t a k e n by d i rec tors of savings 

banks, \ 1845: 651. 
To be t a k e n by d i rec tors of s ta te banks, 

I 1866: 656. 
Of m e m b e r of Iowa Nat ional Guard, \ 

2173: 771. 
Of appl icant for pe rmi t to sell intoxi

ca t ing l iquors , I 2391: 829. 
Oath of Office: 

To be t aken by members of Genera l As
sembly, Const. , a r t . 3, \ 32: 90. 

Members of Genera l Assembly may ad
min i s te r to each o ther . Const., a r t . 3, 
\ 32: 90. 

To be t a k e n by officers e lected o r ap
pointed, Const., a r t . 11, \ 5: 108. 

Of shor thand repor te r , \ 246: 168. 
Of a t torneys , \ 314: 189. 
Of r eg i s t e r s of voters , \ 1076: 404. 

Oath of Office—continued: 
F o r m of, to be t aken by regents , t rus tees . 

commissioners, etc. , \\ 179. 180: 150, 
and I 2612: 904. 

Of judges and c lerks of election, \ 1094: 
410. 

Of governor and l ieutenant-governor , 'i 
1178: 429. 

Of judges of courts of record, l 1179: 
429. 

Of o t h e r civi l officers, U 1180, 1181: 429. 
Of school d i rec tors , ? 2758: 937. 
Of receiver , \ 3823; 1523. 
Officer fai l ing to t ake , punished. \ 4913: 

1935. 
Oaths, Adminis trat ion of: 

By members of Genera l Assembly. 
Const., a r t . 3, \ 32: 90, and \ 10: 114. 

By commissioners in o the r s ta tes , §1 
383, 387: 213. 

By wha t officers in genera l . \ 393: 214. 
By referees, \ 3739: 1460. 
By foreman of arrand jury, \ 5255: 2004. 

Oats:* 
W e i g h t of. per bushel , \ 3016: 1058. 
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Objections: 
To motion for continuance, \ 3668: 1413. 

Obligation: 
Of contracts, laws impairing not to b<> 

passed, Const., art. 1, \ 21: 75. 
Joint or several, action upon, \ 346.5: 

1282. 
Obscene Books and Pictures: 

Selling or distributing, punished, \ 4951: 
1944. 

Selling or giving away, or having with 
intent, punished, \\ 4952-4957: 1945. 

Obscene Exposure: 
Of person, punished, \ 4938: 1941. 

Obscene Pictures: 
Not to be kept in mulct saloons, \ 2448, 

\ 7: 861. 
Obscene Language: 

Use of, punished, I 5034: 1960. 
Obscene Productions: 

By phonograph, punished, \ 4958: 1946. 
Obstruction of Ditches or Drains: 

Punishment for, \ 4805: 1905. 
Obstruction of Railways: 

Punishment, for, ? 4809: 1905. 
Obstruction of Roads: 

Boad supervisor to remove, \ 1560: 578. 
Punishment for, ? 4807: 1905. 
Deemed nuisance, \ 5078: 1971. 
Inquired into, by grand jury, \ 5261, «f 4: 

2005. _ 
By railway company, evidence of, \ 

5486: 2102. 
Occupying Claimants: 

Under color of title, how protected when 
title fails, \\ 2964-2971: 1022. 

Who deemed, \\ 2967, 2968: 1024. 
Offenses, Public: 

What triable on information, what upon 
indictment, Const., art. 1, | 11: 68. 

What bailable, Const., art., 1 § 12: 70. 
Already committed, not affected by re

peal of statute, \l 52, 53: 127. 
Right of civil action not merged in, \ 

3444: 1241, 
Committed on boundary of two counties, 

action to recover fine for. where 
brought, \ 3494: 1292. 

How divided, U 5092-5094: 1976. 
Can only be punished upon conviction in 

court having jurisdiction, \ 5095: 1976. 
Resistance to the commission of, \ 5102-

5104: 1977. 
Local jurisdiction of, U 5153-5162: 1983. 
Compromising of, when allowable, \\ 

5622-5625: 2131. 
Offer: 

To confess judgment, \\ 3817, 3818: 1518. 
To compromise, \\ 3819-3821: 1519. 

Office: 
VACANCIES IN: 

Governor to fill, when and for how 
long, Const., art. 4, \ 10: 91. 

In case of governor and lieutenant-
governor, how filled, Const., art. 
4, i l 17, 19: 93. 

Term of persons filling, Const., art. 
11, I 6: 108. 

How caused and how filled, \ 1265-
1279: 445. 

Suit growing out of business in, may be 
brought in county where located, \ 
3500: 1295. 

Service of notice upon person having 
charge of, \ 3532: 1316. 

Office—continued: 
Public or corporate, actions to test rights 

to, U 4313-4335: 1761. 
Officer: 

Required to take bond, must have 
sureties justify, \ 359: 207. 

May not demand fees in action to enjoin 
liquor nuisance, \ 2412: 841. 

When sued for property levied upon, 
may have execution or attachment 
creditor made defendant, \ 3488: 1291. 

Of court, not to amend or impair record 
without authority, \ 3646: 1397. 

Not to be received as surety, \ 3851: 
1529. 

Levy of attachment by, \\ 3891-3899: 
1549. 

Duty of, upon receiving execution from 
another county, \\ 3958, 3959: 1579. 

Duties of, upon receipt of execution, \ 
3964, ct seq.: 1581. 

. Refusing to deliver copy of process, lia
ble to forfeiture, § 4436: 1794. 

Person falsely assuming to be, punisha
ble for contempt, g 4461, % 2: 1799. 

Public, not to testify as to privileged 
communication, 'i 4609: 1839. 

Taking deposition or affidavit, presump
tion as to capacity and signature of, 
I 4679: 1867. 

May subpoena witnesses, \ 4669: 1865. 
To give copy of public record on demand, 

? 4638- 1858. 
Certificate of, as to search for papers, 'i 

4640: 1858. 
Signature of, to certified copy of record, 

deemed genuine, § 4643 1858. 
May be appointed commissioner for 

taking depositions, \ 4690: 1869. 
Of corporation, embezzlement by, \\ 

4842, 4843. 1918. 
Removal of goods from custody of, pun

ished, \\ 4850, 4851: 1921. 
Not to ascept valuable consideration for 

official acts, \ 4885: 1930. 
Refusal of,to execute process, punished, 

\ 4887- 1931. 
Suffering prisoners to escape, punished, 

\\ 4891-4893: 1932. 
Resistance to, while serving process, 

punished, \ 4899: 1933. 
Refusal to assist in making arrest, pun

ished, I 4900: 1933. 
Oppressing, by color of office, or illegally 

acting as such, punished, \\ 4902, 4908: 
1933. 

Public, neglect of duty by. deemed mis
demeanor, I 4904: 1934. 

Public, making false entries or returns, 
punished, \ 4907: 1934. 

Failing to pay over, making false entries 
as to, or appropriating fees, punished, 
U 4909-4911: 1934. 

Failing to take oath contracting for 
illegal expenditures, or failing to re
port expenditures, punished, \ 4913: 
1935. 

Suspension of, during impeachment, \ 
5473: 2092. 

Impeached, removal and disqualification 
of, I 5481: 2093. 

Officers: 
Of General Assembly, to be chosen by 

each house, Const., art. 3, I 7: 84. 
Compensation of, g 12: 114. 
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Officers—continued: 
Liable to impeachment, when. Const., 

art. 3, I 20: 85. 
Persons failing to account for public 

money ineligible as, Const., art 3, \ 
23: 86. 

Of militia, how elected, and commis
sions, Const., art. 6, \ 3: 98. 

Oath to be taken by, Const., art. 11, \ 5: 
108. 

Elected or appointed to fill vacancies, 
tenure, Const., art. 11, \ 6: 108. 

What entitled to copies of Code, \ 16: 4. 
To deliver Codes to successors, ¿ 20: 4. 
"What entitled to session laws, \\ 42,43: 

119. 
To deliver session laws to successors, \ 

46: 120. 
May be called to account by state audi

tor, \\ 93 95: 134. 
Requisitions upon, by auditor of state, % 

97: 135. 
Reports of, U 122-125: 138. 
Who entitled to draw office supplies 

from state, 1168: 148. 
Duties assigned to two or more, ana 

general regulations concerning, \\ 
178-191: 150. 

Of state institutions, restrictions upon. 
U 179-190: 150. 

Regents and trustees, election, oath, 
compensation, U 2609-2620: 904. 

Exempt from jury duty, ? 333: 201. 
By whom oaths may be administered, \ 

393: 214. 
Of county, general duties of, \\ 544-550: 

259. 
General regulations concerning, \\ 

593-598: 267. 
O F CITIES AND TOWNS: 

Residence and qualifications of, \\ 
643 644: 280. 

To be elected biennially, \\ 647-649; 
281. 

What elected by people, U 647-^49 
281. 

What appointed by council, \ 651 
281. 

What appointed by mayor, g 652: 282. 
Deputy marshals in cities of first 

class appointed by marshal from 
police force, ? 653: 282. 

Police matrons appointed by mayor 
in certain cities, \ 654: 282. 

Other needed officers to be provided 
by ordinance, \ 655: 282. 

Clerk of police court appointed by 
police judge, ? 656: 282. 

Removal of appointive officers, \ 657: 
282. 

Mayors, powers and duties of, ? 658: 
282 

Clerk, duties of, I 659: 283. 
Treasurer, duties of, \ 660: 283. 
Assessor, duties of, I 661: 284. 
Marshal and deputies, duties of, \\ 

662, 663: 284. 
Policemen, powers and duties -of, \ 

664: 285. 
Police matrons, duties of, 665: 285. 
Solicitor, engineer, auditor, physi

cian, superintendent of markets, 
street commissioner, wharf master, 
and other officers, powers and du
ties of, \ 666: 285. 

^ 

Officers—continued: 
O F CITIES AND TOWNS—continued: 

Compensation of, M 669-677: 287. 
When not fixed by law. to be by 

ordinance, \ 676: 288. 
Not to be changed during term. 

I 677: 288. 
When receiving salaries must ac

count for fees, \ 675: 288. 
Election of, contest; tie vote, {¡{j C78, 

679: 288. 
Park commissioners, appointment 

and duties, U 850-862: 353. 
Board of public works in cities, %'& 

863-886: 356. 
Diversion of taxes by, embezzlement, 

i 904: 366. 
O F CITIES UNDER SPECIAL CHARTER: 

Election or appointment and terms 
of, U 936-940: 378. 

Compensation of, \\ 943-946: 379. 
Not to profit by their own acts, 

943, 944: 379. 
Election and' term of, in general, see 

ELECTIONS, U 1057-1075: 402. 
Qualification of, by oath and bond, in 

general, see QUALIFICATION FOR 
O F F I C E , U 1177-1197: 429. 

Removal of, in general, see REMOVAL 
FROM OFFICE, \ \ 1251-1258: 443. 

State, suspension of, see SUSPENSION OF 
S T A T E OFFICERS, \\ 1259-1264: 444. 

Vacancies, see VACANCIES IN OFFICE. 
U 1265-1279. 445. 

Resignations of 11268: 446. 
Hold over until successors are elected 

and qualified, § 1265: 445. 
COMPENSATION O F : 

In general, see COMPENSATION, also, 
F E E S . 

Salaries to be paid monthly, I 1289: 
449. 

Of commissioners and appraisers, \ 
1290: 449. 

For affidavits, certificates, trans
cripts, etc., 11291: 449. 

For conveying prisoner to jail, ? 
1292: 449. 

For publication of legal notices, etc., 
and official ballots, \ 1293: 449. 

For posting notices, \ 1296: 450. 
Fees as, payable when service 

rendered, g 1295: 450. 
Receipts for, may be demanded, 

\ 1294: 450. 
Charges in excess of legal, 

misdemeanor, § 1297: 450. 
When collectible in advance, 

when not, Ü1298: 450. 
Execution for, when issued, § 

1299: 450. 
Payable by county, particular 

verified account required, 'i 
§ 1300: 450. 

To be reported by county officers 
to board of supervisors, \ 1301: 
450. 

De /«cío, acts of deemed valid in con
troversies involving tax titles, \ 1449-
547. 

Before whom acknowledgments mav be 
taken, \\ 2942-2947: 1015. 

Liability of, for making false certificate 
of acknowledgment, \ 2955: 1020. 
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Officers—continued : 
Public, limitation of actions against, ? 

3447, If 5: 1243. 
Actions against, where to be brought, 

? 3494: 1292. 
Of corporation, service of notice upon, 

U 3529-3532: 1315. 
Summary proceedings against, for re

covery of money, g ¡3826-3830: 1525. 
Liability of, for unlawful exercise of 

powers, U 4324, 4325: 1763. 
Actions upon bonds of, U 4336, 4337: 

1764. 
Who authorized to punish for contempts», 

U 4460, 4470: 1798. 
Cannot be examined as to privileged 

communication, \ 4609: 1839. 
Presumption as to proceedings of, § 4648: 

1860. 
Before whom affidavits may be taken, 

\\ 4673, 4674: 1866. 
Public, embezzlement bv, punished, \ 

4840: 1917. 
Receiving public money, failure to ac

count for,deemed embezzlement, \ 4840: 
1917. 

Public, bribery of, or accepting bribes 
by, punished, U 4875-4877: 1929. 

Making false entries or returns, pun
ished, I 4907: 1934. 

Compensation of, in prosecution of tramp, 
U 5137, 5139: 1981. 

Misconduct of, to be inquired into by 
grand jury, \ 5261, \ 3: 2005. 

Of penitentiary, not to be interested in 
—? contracts, \ 5713: 2148. 

f Removal of, \ 5712: 2148. 
/ Compensation of, \ 6716: 2149. 

Officers de facto: 
Acts of, affecting tax sales, valid, \ 

1449: 547. 
Official and Corporate Rights : 

Action to test, \\ 4313-4335: 1761. 
Official Bonds: 

To whom made payable, \ 356: 207. 
Rectification of defects in, \ 357: 207. 
Sureties in, qualifications and affidavits, 

U 358, 359: 207. 
How many required, \ 1187: 433. 

Officer taking, not exempted by affidavit: 
I 359: 207. 

Fidelity companies as sureties upon, \\ 
359-363: 207, and \ 1187: 433. 

Compromise bv supervisors with sure
ties on, gg 437-439: 234. 

Within what time to be filed, \ 1177 
429. 

Official oath to be indorsed upon, \ 1181 
429. 

Of what officers not required, \ 1182 
430. 

Conditions of, form, \ 1183: 430. 
P E N A L T I E S O F : 

For custodian of public buildings, \ 
145: 144. 

For notaries public, <j 374: 211. 
For state officers, \ 1184: 432. 
For county and municipal officers 

and assessors, § 1185: 432. 
For deputies, 11186: 432. 

Form and approval of, \ 1188: 433. 
When county auditor may approve, \ 

§ 1189: 433. 
Appeal to district judge when board of 

supervisors fail to approve, \ 1190:433. 

Official Bonds—continued: 
Where to be filed, \ 1191: 434. 
Not void for want of compliance with 

statute, I 1192: 434. 
Of re-elected officer, not to be approved 

until he has accounted, \ 1193: 434. 
Required of temporary officer, and one 

holding over, \\ 1194, 1195: 435. 
Auditor to keep record of. \ 1196: 435. 
Penalty for acting without bond, \ 1197. 

435. 
When new ones may be required, gg 

1280-1282: 448. 
How sureties upon may be released, YÍ 

1283-1285: 448. 
Of township clerk, \\ 1529, 1534: 570. 
Of contractor and superintendent of 

road work, \ 1534: 572. 
Of road supervisor, \ 1545: 574. 
Of commissioner of Bureau of Labor 

Statistics, I 2469: 866. 
Of mine inspectors, | 2478: 869. 
Of oil inspector, \ 2503: 876. 
Of dairy commissioner, \ 2515: 879. 
Of secretary and treasurer of Pharmacy 

Commission, I 2585: 896. 
Of trustees of Soldiers' Home, 'i 2601: 

902. 
Of superintendent of weights and 

measures, \ 3019: 1058. 
Of inspector of lumber and shingles, \ 

3031: 1060. 
Action on, where brought, \ 3494: 1292. 
Action upon, provisions concerning, \\ 

4336, 4337: 1764. 
Official Newspapers: 

How selected; what published in; rates, 
§ 441: 235. 

See, also, N E W S P A P E R S . 
Official Seal: 

Fee for affixing, \ 1291: 449. 
Oil: 

For the illumination of mines, provisions 
as to, U 2493-2496: 874. 

See, also, PETROLEUM PRODUCTS. 
Oil Inspectors: 

Appointment; term of office; bond; oath, 
\ 2503: 876. 

Regulations for, by State Board of Health, 
I 2504: 876. 

Instruments for; inspection; branding: 
fees, \ 2505: 877. 

Record and report, ? 2506: 877. 
Compensation and expenses of, \ 2507: 

877. 
Fraud and misconduct of, punished, g 

2508: 878. 
Removal of, ? 2509: 878. 

Oleomargarine : 
See DAIRY PRODUCTS, 12516, et seq.: 880. 

Omnibuses: 
Regulation and licensing of, by cities and 

towns, I 754: 321. 
Liability of proprietors of, for iniuring 

or delaying baggage, \ 3135: 1121. 
Onions: 

Weight of, per bushel. \ 3016: 1058. 
Open Account: 

See ACCOUNT. 
Opening- and Closing of Argument: 

Who entitled to, in civil actions, \ 3701: 
1422. 

In criminal cases, \\ 5372,5374:2048. 
In supreme court, R. \ 39-42: 2156. 
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Opening1 of R o a d : 
Duty of road supervisor as to. g g 1504, 

1505: 564. 
Opin ions : 

Of a t to rney-genera l , to whom given, \ 
209: 155. 

Of county a t torney, to whom and on what 
subjects g iven, \ 302: 18(i. 

Of super in tenden t of public instruct ion, 
I 2623: 906. 

Pub l i ca t ion of, w i th school laws, \ 
2624: 906. 

O P T H E S U P R E M E C O U R T : 
Provis ions concerning, $<¡ 198-200: 

153. 
May be t aken by repor te r , \ 213: 156. 
F i l ing of, I 4139: 1671 
How announced. R. \ 46: 2157. 
In c r imina l cases, must be in writ

ing, I 5460: 2086. 
Opium J o i n t s : 

Regu la t ion of, in ci t ies , g 704: 300. 
Opium S m o k i n g : 

K e e p i n g house or place for, punished, 
I 5003: 1954, and I 5080: 1972. 

Oppress ion b y Color of Office: 
Defined, pun i shment for, \\ 4902, 4908: 

1933. 
Op t ions : 

Gambl ing in, punished, \\ 4967, 4968: 
1949. 

Orchard : 
Road not to be establ ished th rough , | 

1487: 557. 
Trespass upon, punished , g 4826: 1909. 

Orders : 
En t i t l ed to g race , \ 3051: 1076. 
P a r t i e s defendant in actions upon, ij 3465: 

1282. 
Orders of Cour t : 

Affecting admin is t ra to r , notice of, how 
served, U 3403, 3404: 1228. 

Fo r change of place of t r ia l in vacation. 
U 3508, 3509: 1303. 

Duty of c le rk to en te r , I 3784: 1501. 
In summary proceedings , when and how 

obtained, I 3826: 1525. 
Defined, \ 3842: 1528. 
Issued in vacation; how long in force; 

bond, \\ 3843-3845: 1528. 
To be filed wi th and en te red bv 

clerk, I 3846: 1528. 
Motions for, p rocedure upon, i><* 3831-

3834: 1526. 
How enforced, \ 3954: 1578. 
F o r examina t ion of execut ion debtor . \'i 

4072-4074: 1624. 
Service of, \\ 4083, 4084: 1626. 

Vacat ion or modification of, in court 
whe re r endered , 11 4091-4094: 1628. 

Appea ls from, when allowable, \ 4101: 
1638. 

I n replevin, for del ivery of property, ' is
suance and execut ion of, \\ 4167-4176: 
1717. 

In mandamus proceedings, when to issue, 
M 4342-4344: 1768. 

F o r m of; to whom issued; r e tu rn , $ 
4350: 1770. 

Order of T r i a l : 
In civil act ions, \ 3700, £t seq.: 1419. 
In c r imina l cases, \ 5372: 2048. 

Ord inance : 
Of 1787, wi th synopsis, p . 35. 

Ord inances : 
Of city upon abandonment of special 

c h a r t e r , \ 635: 279. 
To be adapted to change of class of c i tv 

or town, I 640: 280. 
Power to make and publish, for c e r t a i n 

purposes, I 680: 289. 
F ines and impr isonment to enforce, l im

i ta t ions, i 680: 289. 
Ti t le , contents and amendment of. \ 

681: 289. 
P A S S A G E O F : 

T h i r d readings , when r equ i red . 2 
682: 290. 

Majori ty of whole council , when r e 
qui red , I 683: 290. 

Two- th i rds of whole council, when 
requi red , I 684: 291. 

S ign ing by mayor; veto; passage 
over veto, \ 685: 292. 

Record ing , publ i sh ing and t a k i n g effect: 
cert if icate of clerk; evidence, ü 686: 
292. 

W h e n publ ished in book form, o the r 
publ icat ion unnecessary; book as evi
dence, I 687: 293. 

Jud ic ia l notice of on appeal , \ 692: 294. 
In special c h a r t e r cities, \\ 947-952 (685-

687): 380. 
F ines and pun i shments under , \'{ 

947, 949: 380. 
Prosecut ions under : jury t r i a l : 

change of venue, l imitat ion. §í¡ 
948, 950: 380. 

Evidence of, I 954. 380. 
Ju r i sd ic t ion of police and mayor ' s cour t s 

of actions and prosecutions for viola
t ion of, U 688, 691: 293. 

Of super ior courts , \ 260: 171. 
No change of venue nor jury t r i a l in ac 

t ions and prosecutions under , \ 692:294. 
May be enforced by fine and impr ison

ment , U 693, 694: 295. 
How rece ivable in évidence. 5 954: 380. 

and I 4653: 1862. 
Of city or town, l imi ta t ion of prosecu

tion under , \ 5166: 1986. 
O r g a n i c L a w : 

Of Michigan , wi th synopsis, p. 40. 
Of Wisconsin, w i t h synopsis, p . 41. 
Of Iowa, wi th synopsis, p . 47. 
Of Wisconsin and Iowa, amendments to , 

p. 53. 
O r i g i n a l E n t r i e s : 

Book of, to be procured and kept by r e 
corder , U 4636, 4637: 1858. 

O r i g i n a l No t i ce : 
R e t u r n of, to be en te red in appearance 

docket, I 290: 181. 
Del ivery of, to sheriff, deemed commence

men t of action, \ 3450: 1266. 
Requis i tes of, \ 3514: 1304. 
Indorsement and r e t u r n of,by sheriff, 'í'í, 

3520. 3521: 1313. 
May advise defendant of no personal 

claim; effect, 'i 3523: 1313. 
S E R V I C E O F : 

I n sui ts aga ins t fidelity companies, I 
362: 209. 

Upon foreign corporat ions, \ 1637: 
600. 

Upon foreign insurance companies. 
I 1722: 017; I 1808: 644, and g 1831: 
649. 
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Original Notice—continued: 
SERVICE OF—continued: 

Upon foreign building and loan asso
ciations, I 1911: 666. 

Deemed commencement of action. 
\ 3450: 1266. 

In other county,in case of defendant's 
removal, \ 3503: 1297. 

By whom made, how long before 
term. U 3516, 3517: 1307. 

Method and return of, \\ 3518, 3519: 
1308. 

Upon Sunday, when, ? 3522: 1313. 
Proof of, how made, \ 3524: 1313. 
Upon insane person, \\ 3524-3526: 

1313. 
Upon prisoner in penitentiary, \ 

3527: 1314. 
Upon county, \ 3528: 1314. 
Upon agent of corporation, \ 3529: 

1315. 
Upon agent of insurance company, \ 

3530: 1316. 
Upon municapal or other corpora

tion, I 3531: 1316. 
Upon agent, as to business of office 

of agency, f 3532: 1316. 
v_—• Upon minor, \ 3533: 1317. 

By publication, in what cases: 
method, time, proof, \\ 3531, 3534-
3536, 3539: 1316. 

Actual service as substitute for. 
I 3537: 1322. 

Upon unknown defendants, \\ 
3538-3540: 1321. 

Upon part of the defendants only, 
rights of plaintiff, \ 3542: 1325. 

Defects in, and in service of, cured by 
appearance of defendant, \ 3541: 1322. 

Defendant served with, to take notice 
of motion subsequently filed, 2 3834: 
1527. 

In actions to recover real property, \ 
4186: 1724. 

Tn action of forcible entry and detainer, 
\ 4213: 1729. 

In actions to establish disputed corners 
and boundaries, I 4229: 1735. 

Original papers: 
Transmission of, to supreme court on 

appeal, and return, M 4124-4126: 1670. 
Orphans: 

Admission to and control of, in Orphans' 
Home, I 2685: 918. 

Orphans—continued : 
Of soldiers, enumeration by assessor, \ 

2686: 919. 
Tax and fund for support of, \ 2687: 

919. 
Orphans' Home: 

Number, election and term of office of 
trustees of, \ 2609, \ 5: 904. 

Government of, \\ 2683-2692: 918. 
Admissions to, I 2685: 918. 
Control, instruction and employment of 

children in, M 2688-2690: 919. 
Discharge from, I 2688: 919. 
Adoption of children in, I 2690: 919. 
Appropriation for, \ 2691: 919. 
Counties liable for support of their 

children in, \ 2692: 920. 
Osage Orange Seed: 

Weight of, per bushel, I 3016: 1058. 
Otter: 

Protection of, \ 2553: 887. 
Ounce: 

Standard, what is, \ 3012: 1057. 
Overflowed Lands: 

Drainage of, chapter concerning, \ 1939, 
et seq.: 672. 

Overplus: 
See SURPLUS. 

Overseers in Penitentiary: 
Employment of, \ 5691: 2145. 

Overseers of Poor: 
Township trustees are, \ 574: 263. 
In cities; appointment, powers and duties 

of, I 2230: 783. 
Oversight: 

In introduction of testimony, correction 
of, I 3719: 1446. 

Owner: 
Unknown or deceased, assessment of 

real property of, \ 1353: 478. 
Duty of, to have omitted real estate 

assessed, \ 1399: 495. 
Meaning of term in chapter on domestic 

animals, \ 2311: 801. 
Of land, duties of as to fences, \ 2355, 

el seq.: 811. 
Entitled to proceeds of lost property, g 

2378: 817. 
Of liquor nuisance, may give bond for 

abatement of, g 2410: 840. 
Who deemed, under mechanic's lien law, 

I 3096: 1112. 
Proceeds of unclaimed property to be 

paid to, «3134: 1121. 

P 
Packing Houses: 

Power of cities and towns to regulate, ¿ 
696: 296. 

Panel: 
Of trial jury, challenge to in civil cases, 

U 3679-3682: 1415. 
In criminal cases, \ 5358: 2043. 

Of grand jury: 
Challenge to, \\ 5241-5245: 2000. 
How filled up, I 5240: 1999. 

Paper: 
To be supplied by executive council to 

public printer, \ 168: 148. 

Papers: 
Not to be taken from files of district 

court, I 3558: 1331. 
What may be taken by jury upon retir

ing for deliberation, <S 3717: 1445. 
How certified to supreme court on ap

peal, § 4123: 1666. 
Originals of, may be sent to supremu 

court, U 4124, 4125: 1670. 
Return of, | 4126: 1670. 

Of justice of the peace, deposited with 
successor or auditor, \\ 4584, 4585: 1826. 

Production of, in evidence, how com
pelled, I 4654: 1862. 
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Paper Receipt Book: 
For paper delivered to state printer, to 

be kept by secretary of state, g 135: 
142. 

Parades: 
Regulation of, in cities, g 705: 300. 
Of militia, g 2184: 773. 

Paragraphs: 
Petition in equity must be separated 

into, g 3659, | 5:1332. 
Equitable division of answer must be 

separated into. g 3571:1362. 
Equitable division of reply to be separa

ted into, g 3578: 1366. 
Pardons and Remission of Fines and For

feitures: 
May be granted by governor, Const., 

art. 4, g 16: 92, and gg 5626-5628: 2132. 
Parent : 

May have child committed to Industrial 
School, § 2709: 923. 

Consent of, to marriage of minor chil
dren, g 3141, et seq.: 1123. 

Marriage of, legitimizes children, g 
3150:1125. 

When services of minor children to be 
recovered by, g 3191: 1149. 

As natural guardians of their minor 
children, gg 3192-3194:1149. 

To be notified of complaint against ap
prenticed child, g 3241:1165. 

Vicious or intemperate, children of, may 
be placed under guardianship, g 3246: 
1165. 

Consent of to adoption of child, g 3251: 
1166. 

Inheritance by, gg 3379-3381:1221. 
Parks : 

Commissioners for, and their powers, 
see P A R K COMMISSIONERS, gg 850-862: 
353. 

Park fund, how created and expended, 
gg 852, 860, 861: 354. 

Purchase of real estate for, g g 853, 861: 
354. 

Bonds for, gg 854, 855: 354. 
Condemnation of property for, g 858: 355, 

and g 880: 359. 
Regulation and protection of, g g 856, 

857, 862: 355. 
Districts for, in certain cities, g 858: 355. 
In special charter cities, gg 991-997: 388. 

Park Commissioners: 
I N CITIES O F FORTY THOUSAND OR 

MORE: 
Number, election, term of office, g 

850: 353. 
Qualifications, organization, treas

urer, compensation, g 851: 353. 
May create " park fund " by taxa

tion and disburse same for pur
poses named, g 852: 354. 

General powers and duties of, de
fined, g 853: 354. 

May issue bonds and provide for 
their payment, gg 853, 854: 354. 

Board of supervisors to levy tax to 
pay interest on bonds, g 895: 364. 

Bonds of, how secured and proceeds 
expended, g 855: 355. 

May prescribe regulations for parks; 
violation of, misdemeanor, g 856: 
355. 

Park Commissioners—continued: 
I N CITIES OF FORTY THOUSAND OR 

MORE—continued: 
May have aid of city police and en

gineer and use of city water, g 857: 
355. 

May regulate electric poles and 
wires, street railways, etc., g 857: 
355. 

Park districts, when authorized. 
effect of, g 858: 355. 

May condemn land for park pur
poses, g 858: 355. 

I N OTHER CITIES AND TOWNS: 

May be provided by ordinance, ¿ 
859: 355. 

Election, term of office, qualifications 
and bond of, g 859: 355. 

Powers and compensation of, g 861: 
356. 

Parl iamentary Practice: 
In General Assembly, Cushing's manual 

to govern, g 31:117. 
Particulars: 

Bill of, to be attached to petition in 
action on account, g 3623:1388. 

"When taken as true on default, g 
3624: 1388. 

Parties to Actions: 
Are admissible as witnesses. Const., art. 

1, g 4: 61. 
Against executors for specific perform

ance, g 3409:1229. 
Plaintiffs to be real parties in interest, 

except, g 3459: 1274. 
Joinder of plaintiffs, g 3460:1278. 
Who made defendants, g 3462:1280. 
Joinder of persons having united inter

est, g 3463: 1282. 
When numerous, one may sue or defend 

for all, g 3464: 1282^ 
Upon joint and several obligations, g 

3465:1282. 
Court must order other brought in, when, 

g 3466: 1284. 
Upon bond given for security of the pub

lic or individuals, g 3467; 1284. 
Upon claims against partnerships, g 

3468:1285. 
Foreign corporations sue in corporate 

name, g 3469:1286. 
For seduction, g 3470:1286. 
For injury or death of minor child, g 

3471:1286. 
Against unknown defendants, g 3472: 

1287. 
Upon written instrument, g 3473:1287. 
Prisoner in penitentiary as defendant, 

g 3474:1287. 
The state as plaintiff, g 3475: 1287. 
Transfer of interest of, does not abate 

cause of action, 3476: 1287. 
New, may be brought in as may be nec

essary, g 3476: 1287. 
Rights of married women as, gg 3477, 

3478:1288. 
Husband or wife as representative of 

the other, gg 3478, 3479: 1288. 
Minors and insane persons as, g g 3480-

3486: 1288. 
Bringing in and substituting claimant 

to property in controversy, gg 3487-
3489: 1290. 
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Part ies to Actions—continued: 
To recover property taken under land

lord's attachment, \ 3490: 1291. 
May not serve original notice, § 3516: 

1307. 
Defect of, as ground for demurrer, \ 3561: 

1341. 
Court may order new party brought in, 

when, \ 3573: 1362. 
United in interest, verification of plead

ing by, I 3582: 1367. 
By intervention, \ 3594: 1371. 
Mistake as to, corrected by amendment, 

\ 3600: 1374. 
Dismissal of action for want of, \ 3764: 

1494. 
Must be named in execution, \ 3960;. 

1579. 
In equitable proceedings auxiliary to 

execution, \ 4087: 1626. 
Appeal by a portion of, \\ 4111, 4112: 

1651. 
Who proper, in actions of replevin, \ 

4166: 1717. 
In actions for partition, \\ 4243, 4244: 

1738. 
In actions before justices, g 4485: 1806. 

Part i t ion Fences: 
See FENCES, \ 2355, et seq.: 811. 

Part i t ion of Heal Property: 
Action for, where brought, \ 3491: 1291. 
Notice in action for, may be by publica-

tion, \ 3534, If 2: 1317. 
Pleading; parties; trial, l\ 4241-4246: 

1738. 
Liens recognized and enforced in, \\ 

4240, 4244, 4247-4249: 1737. 
Making partition, U 4253-4261: 1740. 

"— Sale, U 4262-4271: 1742. 
Appointment of referees in, § 4253: 1740. 
Compensation of appraisers and referees 

in, \ 4272: 1743. 
Attorney's fees in, \ 4261: 1741. •— 

Partners : 
Personal liability of, for taxes due from 

firm, 11317: 463. 
In limited partnerships, rights, duties 

and obligations of, g 3106-3121: 1115. 
Actions against, effect of, \ 3468: 1285. 
Attachment against, how levied upon 

partnership property, ? 3904: 1554. 
Execution against, how levied upon 

partnership property, \ 3977: 1587. 
Partnership: 

How property of, listed for taxation, \ 
1312: 461, and \ 1317: 463. 

Action by and against, how brought, g 
3468: 1285. 

Capacity of, how pleaded, how denied, 
3627, 3628: 1389. 

Property of, how attached, g 3904: 1554. 
How levied upon under execution, 

g 3977: 1587. 
Limited, see LIMITED PARTNERSHIPS , g 

3106, et seq.: 1115. 
Par ty Walls: 

See W A L L S I N COMMON, g 2994, et sen.: 
1052. 

Passengers: 
Maximum rates for transportation of, g g 

2076, 2077: 735. 
All charges for transportation of, to be 

reasonable, g 2123: 754. 
Bates for transportation of, to be kept 

posted, I 2128: 755. 

Passengers—continued : 
Liability of carriers for injuring or de

laying baggage of, g 3135: 1121. 
Carriers of,cannot limit liability by rule 

or contract, g 2074: 734. and g3136:1121. 
See, also, TRANSPORTATION. 

Passenger Boats: 
Inspection of, gg 2511-2514: 878. 
Offenses by owners or agents of, defined 

and punished, g 2513: 879. 
Passing Counterfeit Money: 

Punished, g 4858: 1924. 
Patents : 

Prom state land office, how and when 
issued, g g 76, 77: 131. 

For University lands, by whom issued 
and effect of, g g 83, 84: 132. 

* For Agricultural College lands, how and 
when issued, g g 2664: 915. 

For lands bid in on behalf of the school 
fund, g 2844: 967. 

For lands bid in by the state, g 2898: 980. 
For lands under grants from the United 

States to be recorded in proper 
counties, g 2939: 1014. 

Lands conveyed by,to deceased patentees 
go to heirs, g 3392: 1224. 

Action to vacate or annul, g 4313, 1] 5: 
1761. 

For lands, certified copies of, receivable 
in evidence, g 4633: 1857. 

Pa ten t Medicines: 
May be sold by persons not registered 

pharmacists, g 2588: 897. 
Paupers: 

Under age, may be bound as apprentices, 
g 3231: 1163. 

Bringing of, within the state, punished, 
g 5009: 1956. 

See, also, POOR. 
Paving: 

See STREETS. 
Pawn Brokers: 

Regulation of, in cities, gg 700, 701: 299. 
Payee: 

May recover of guarantor bv blank in
dorsement, when, g 3049: 1075. 

Payment: 
For liquor sold in violation of law, may 

be recovered back, g 2423: 850. 
Need not be proved to establish sale of 

liquor, g 2424: 853. 
Of miners, to be in money or equivalent, 

g 2490: 873. 
Of minor for services, when conclusive, 

g 3191: 1149. 
Of claims against estates, order of, gg 

3350-3353: 1207. 
Of incumbrances on real estate bv 

executor, g 3354: 1207. 
Of legacies by executor, g 3355-3360: 

1207. 
Of distributive shares of estate, g 3363: 

1210. 
Peace: 

Offenses against, see O F F E N S E S AGAINST 
PUBLIC P E A C E , g g 5029-5040: 1959. 

Peace Officers: 
Duties of, as to the enforcement of liquor 

laws, g 2428: 855. 
Not entitled to witness fees as to matters 

within official knowledge, \ 4661: 1863. 
Who are, ¿5099: 1977. 
Evading law as to proceedings against 

tramp, punished, | 5139: 1982. 

t 
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Peace Officers—continued: 
Compensation of ,in prosecution of tramp, 

U 5137, 5139: 1981. 

Weight of, per bushel, g 3016: 1058. 
Peck: 

Standard contents of, g 3014: 1057. 
Peddlers: 

Regulation of, in cities, g 700: 297. 
Taxation and licensing of,in counties, g g 

1347, 1348: 475. 
Pedigree: 

Of stallion or bull to be posted, g 2341: 
808. 

Publishing or recording false, punished, 
g 2342: 808. 

Penalty: 
Already incurred, not affected by repeal 

of statute, gg 52, 53: 127. 
On taxes not brought forward, to be re

mitted, when, I 1391: 494. 
Upon delinquent taxes, what, g 1413: 502. 
Limitation of actions to recover for, g 

3447, \\ 2, 3: 1243. 
Action to recover, where to be brought, 

g 3494, \ 1: 1292. 
When recovered, how disposed of, g 4338: 

1764. 
Actions for, by whom prosecuted, g 4339: 

1765. 
Judgment for, rendered by collusion, 

does not bar another prosecution, g ' 
4340: 1765. 

Pendency of Action: 
Affecting real estate, third person 

charged with notice of, g g 3543, 3544: 
1325. 

Penitentiary: 
No judgment against prisoner in, until 

after defense made, g 3474: 1287. 
Service of original notice upon prisoner 

in, g 3527: 1314. 
Pleading of prisoner in, need not be veri

fied, g 3586: 1368. 
Escape from, punished, g 4897: 1932. 
Warden, bond, oath, duties of, g g 5661-

5666: 2139. 
Clerk, gg 5667, 5668: 2141. 
Deputy-warden, g 5669: 2141. 
Guards, g 5670: 2141. 
Chaplain; physician; steward; matron, gg 

5671-5674: 2142. 
Hard labor; solitary confinement, g 5675: 

2142. 
Prisoners of United States, g 5676: 2142. 
Service of process upon prisoners, g 5677: 

2143. 
Contracts for supplies, gg 5678-5680: 2143. 
Escape or discharge of prisoners, g g 5681, 

5682: 2143. 
Property of convicts; allowance, gg 5683, 

5684: 2143. 
Visitors, gg 5685, 5686: 2144. 
Expenditures; collection of debts; ac

tions, g g 5687-5689: 2144. 
Filling vacancy in office of warden, § 

5690: 2144. 
Overseers, g 5691: 2345. 
Delinquency of officers, g 5692: 2145. 
Contagion among convicts, g 5693: 2145. 
Minors separated, g 5693: 2145. 
Negligence of officers, g 5694: 2145. 
Resistance of authority; insurrection, gg 

5695, 5696: 2145, 

Penitentiary—continued: 
Governor to visit; appointment of visitor, 

g g 5697, 5698: 2145. 
Removal of warden; filling vacancies, g g 

5699, 5700: 2146. 
Failure of duty on part of officers, g 5701: 

2146. 
Contracts for convict labor, g 5702: 214<>. 
Diminution of sentence for good con

duct, U 5703-5705: 2146. 
Restoration of convict to citizenship. g 

5706: 2147. 
Stone quarries at Anamosa; disposal of 

stone, gg 5707, 5708: 2147. 
Department of criminal insane at Ana

mosa, gg 5709-5711- 2148. 
Removal of officers from office, gg 5712, 

5713: 2148. 
Traveling expenses of governor; com

pensation of visitor, g g 5714, 5715: 214!). 
Compensation of officers and employes, 

g g 5716, 5717: 2149. 
Allowance for support of convicts, g 5718-

2149. 
Pensions: 

Not subject to taxation, g 1309: 460. 
Proceeds of, not subject to execution, \\ 

4009, 4010: 1598. 
Pensioner: 

Pension of, and homestead bought there
with, exempt from execution, g g 4009 
4010: 1598. 

People: 
Political power inherent in, Const., art. 

1, g 2: 61. 
Rights retained by, notwithstanding 

constitution, Const., art. 1, g 25: 80, 
Perch: 

Standard length of, g 3010: 1057. 
Of mason-work or stone, measure of, \ 

3017: 1058. 
Peremptory Challenge to Jurors: 

In civil cases, gg 3685, 3686: 1416. 
In criminal cases, gg 5359,5364,5365:2046. 

Order of, ? 5367: 2047. 
Perishable Property: 

Tender of, how made, g 3059: 1078. 
Unclaimed, how disposed of by ware

housemen or carriers, gg 3132, 3133: 
1120. 

Taken under attachment, sale of, g 3884: 
1541, and g 3912: 1556. 

Proceeds of, how applied, g 3924: 
1559. 

Perjury: 
By false swearing before commissioners 

oí other states, g 391: 214. 
By false swearing in assessment of taxes, 

g 1358: 479. 
By false swearing as to service of notice 

of application for tax deed, g 1441: 52-i: 
By making false affidavit as to game 

killed, g 2555: 887. 
Defined, punishment for, g 4872: 1927. 
Subornation of, g 4873: 1929. 
Attempt to suborn, g 4874: 1929. 
Requisites of indictment for, g 52ÍX3 : 

2024. 
Giving of false note and schedule by 

poor convict, deemed, g 5534: 2118. 
False swearing upon application for re

prieve or pardon, deemed, g 5627: 
2133. 
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Permanent Survey of Lands: 
Proceedings for, g| 4228-4239: 1734. 

Permit: 
To foreign corporation, \\ 1637-1639: 600. 
T O S E L L INTOXICATING LIQUORS: 

How obtained, \\ 2387-2393: 827. 
How revoked and forfeited, \\ 2400, 

2401: 833. 
Privileges, duties and liabilities of 

holder of, \\ 2394-2403: 830. 
To manufacture intoxicating liquors,how 

obtained; conditions, §g 2456-2461: 864. 
By dairy commissioner to milk dealer in 

city, 12525: 882. 
Perpetuating1 Testimony: 

By affidavit, § 4683: 1867. 
By deposition, U 4718-4723:1877. 
In criminal cases, § 5499: 2108. 

Perpetuity: 
Disposition of property creating, void, 

I 2901: 981. 
Person: 

Indecent exposure, punished, 'i 4938:1941. 
Persons: 

Natural rights of, Const., art. 6, J 1: 60. 
Term may include corporations, § 48, \ 

13: 124. 
Personal Earnings: 

Of debtor and family, exempt from exe
cution, § 4011: 1599. 

Personal Property: 
See PROPERTY, PERSONAL. 

Personal Representatives: 
Actions may be brought or continued by 

•or against, § 3445: 1241. 
Actions against, upon joint and several 

obligations, \ 3465: 1283. 
Execution against property in hands of, 

how satisfied, §3961: 1580. 
May have execution on judgment in 

favor of decedent, when and how, \\ 
4067, 4069: 1623. 

May bring action of forcible entry and 
detainer, g 4209: 1728. 

Personal Service: 
Of original notice, avoids necessity of 

publication, g 3537: 1321. 
Pet i t Jurors: 

See JURORS. 
Petition: 

For redress of grievances, right to, 
Const., art. 1, g 20: 75. 

For relocation of county seat, § 397: 216. 
For change of number of county super

visors, 1410: 221. 
For levy of tax for soldiers' monument, 

I 435: 234. 
For changing name of village, \ 461: 240. 
For incorporation of city or town, \ 599: 

269. 
For discontinuance of incorporation of 

city or town, g 604: 270. 
For annexation of territory to citv or 

town, \ 611: 271, and g 617: 275. 
For severance of territory from citv or 

town, § 622: 276. 
For abandoning special charter of cit\ 

or town, g 632: 278. 
For establishment or change of road, § 

1484: 556. 
For right to establish mill dams and 

races, g 1921- 669. 
For the location of public levees, drains 

or ditches, § 1940: 672; § 1952: 676, and 
§ 1976: 681. 

JZ Petition—continued: 
To railroad commissioners, to correct 

abuses by carriers, g 2134: 758. 
Of occupying claimant for relief, § 2965-. 

1024. 
Of husband or wife, to dispose of prop

erty when abandoned by the other, $ 
3158: 1129. 

To set aside order in such case, § 
3160: 1129. 

To convey property of the other 
when insane, g 3167: 1135. 

For divorce, must state what, g 3172:1137 
For annulling illegal marriage, g 3183: 

1147. 
To sell or mortgage property of minor. 

g 3207: 1158. 
For appointment of guardian of drunk

ard, spendthrift or lunatic, g 3219:1161. 
To sell or mortgage property of decedent, 

g 3323: 1193. 
To set off widow's share, g 3369: 1215. 
For removal of administrator, § 3417: 

1231. 
For discovery, requisites of, g 3441: 1240. 
In civil action, notice of filing, g 3514: 

1304. 
Failure to file as per notice ground for 

dismissal, §3515: 1307. 
Copy of, to defendant when prisoner in 

penitentiary, § 3527: 1314. 
Against unknown defendant, requisites 

of, § 3538: 1322. 
Affecting real estate, when filed, is no

tice to third parties, § 3543: 1325, 
Plaintiff may strike cause of action from, 

§ 3546: 1328. 
Division of, in case of misjoinder of causes, 

\ 3549: 1329. 
Copy of to be filed with original, § 3558: 

1331. 
In civil action, requisites of, g 3559:1332. 
May be amended before answer, § 3560: 

1341. 
Grounds of demurrer to, § 3561: 1341. 
Objections not appearing on face of, how 

to be taken, g 3563: 1347. 
Cross, when allowed, proceedings upon, 

g 3574: 1362. 
In actions for slander or libel, requisites 

of, I 3592: 1368. 
Of intervention, § 3596: 1372. 
Interrogatories may be attached to, § 

3604: 1382. 
Counts and divisions of,to be numbered, 

g 3616: 1384 
On account, when taken as true upon de 

fault, g 3624: 1388. 
In actions for injuries to real property, 

requisites of, g 3636: 1392. 
Supplemental, when allowed, § 3641:1395. 
For appointment of receiver, g 3822: 1520. 
Affidavit for attorney's fee to be filed 

with. g 3870: 1535. 
For attachment, gg 3876-3883: 1537. 
For specific attachment, what to state, §§ 

3913, 3914: 1556. 
Of intervention in attachment, § 3928: 

1560. 
In attachment, amendment of, § 3933; 

1562. 
For execution upon judgment agains* 

decedent, g 4036: 1610. 
To subject property to payment of judg

ment, deemed true, when, § 4088:1627. 
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Petition—continued : 
For new trial, after term when judgment 

is rendered, U 4092-4094: 1631. 
To vacate or modify judgment, proceed

ing under, M 4094-4099: 1633. 
For rehearing in supreme court, \ 4148: 

1704, and R. U 60-65: 2159. 
In criminal cases, 'i 5461: 2086. 
Printing and filing of, R. ¡¿ 66: 2159. 
Taxation as costs, R. \ 94: 2165. 

For writ of certiorari, <¡ 4157: 1710. 
In action for recovery of personal prop

erty, I 4163: 1712. 
In action for recovery of real property, 

I 4187: 1724. 
In forcible entry and detainer, \ 4212: 

1729. 
In action to quiet title, \ 4224: 1733. 
In action for partition, \ 4241: 1738. 
In quo warranto proceedings, \ 4317:1763. 
For order of mandamus, \ 4346: 1769. 
For injunction, \\ 4356-4360: 1777. 
In actions against boats and rafts, \ 

4403: 1791. 
For writ of habeas corpus, \\ 4417, 4418: 

1792. 
In proceedings for change of name, I 

4472: 1802. 
Not necessary in actions before justices, 

I 4487: 1807. 
To procure affidavit, g 4675: 1866. 
In proceedings to perpetuate testimony, 

I 4718: 1877. 
Petroleum Products: 

Inspection of, see O I L INSPECTORS, l'i 
2503-2510: 876. 

Offenses relating to, defined and pun
ished, I 2508: 877. 

Pharmacists: 
Exempt from jury duty, § 333: 201. 
Privileges and liabilities of,as to intoxi

cating liquors, U 2385, 2386: 826. 
Certificate of, may be revoked for viola

tion of liquor laws, I 2400: 833. 
As clerks of permit-holders for sale of 

liquors, I 2401: 833. 
Must have certificate of registry: penalty 

for acting without, g 2588:897. 
Certificate, how procured and renewed; 

fees, U 2589-2591: 897. 
Must be displaved in place of busi

ness, \ 2591: 899. 
Liability of, for sale of impure drugs, \ 

2592: 899. 
Sale of poisons by, regulated, \ 2593: 

' 899. 
Itinerant vendors of drugs, licensed, \ 

2594: 899. 
Practicing without certificate, and fraud 

and misrepresentation, punished, \ 
2595: 900. 

See, also, COMMISSION OF PHARMACY' 
U 2584-2596: 896. 

Pheasants: 
Protection of, U 2551, 2552: 886. 

Phonograph.: 
Obscene productions by, punished, g 4958: 

1946. 
Photograph: 

Representation of prize fights by, pun
ished, U 4973-4975: 1950. 

Physician: 
Not subject to jury duty, \ 333: 201. 
Summoned by coroner on inquest, fees 

of, I 529: 257. 

Physician—continued: 
Life insurance company estopped bv cer

tificate of, I 1812: 645. 
Fraud of, upon life insurance company, 

punished, $ 1816: 645. 
Board of supervisors may employ, to 

treat the poor, I 2238: 785. 
Fees of, as commissioner of insanity, I 

2309: 800. 
Privileges of, as to intoxicating liquors, 

I 2385: 826, and § 2401: 833. 
Of local board of health, U 2568, 2569, 

2571: 890. 
Examination and licensing of, § 2576: 

893. 
License of, to be recorded, \ 2577: 894. 
Refusal or revocation of license of, 

grounds for, \ 2578: 894. 
Who deemed, in contemplation of 

statute, I 2579: 894. 
Practicing without certificate, or fraud, 

as to diploma or certificate, punished. 
I 2580: 895. 

Certificate to graduates only, after Jan
uary 1, 1899, §2582: 895. 

May put up prescriptions, though not 
registered pharmacist, \ 2588: 897. 

Itinerant: 
Who deemed, I 2581: 895. 
Cities and towns may tax, 'i 700: 298. 
Board of medical examiners may 

license, and revoke license of, l 
2581: 895. 

Penalty for practicing without li
cense, § 2581: 895. 

Not to testify as to privileged communi
cations, I 4608: 1838. 

Of the penitentiary, appointment, low
ers and duties of, \ 5672: 2142. 

Of city, see CITY PHYSICIAN. 
See, also, BOARD OF MEDICAL E X 

AMINERS. 
Physiology: 

Teachers to be examined in, with refer
ence to stimulants and narcotics, 'i 
2736: 930. 

Pictures: 
Of prize fights, exhibition of. punished, 

M 4973^975: 1950. 
Obscene, selling or distributing, pun

ished, I 4951: 1944. 
Selling or giving away, or having 

with intent, U 4952-4957: 1944. 
Not to be kept in mulct saloon, \ 

2448, \ 7: 861. 
Pilots: 

Of passenger boats, examination and 
certificate, I 2512: 879. 

Penalty for acting without, \ 2513: 879. 
Pint : 

Standard contents of, § 3014: 1057. 
Pistols: 

Sale of, to minors, prohibited, '4, 5004: 
1955. 

Place: 
Denial concerning, how made, \ 3612: 

1383. 
When to be alleged in pleading, '4, 3614: 

1384. 
Place of Bringing Action: 

To enforce order of railroad commis
sioners, §2137:759. 

Against carriers for extortion, \ 2149: 
764. 

In relation to real property, í 3491:1291. 
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Place of Bringing Action—continued: 
For injuries to real property, 13492:1292. 
To foreclose liens against real property, 

I 3493: 1292. 
For fines and forfeitures, against public 

officers, and on official bonds, <¡ 3494: 
1292. 

Aided'by attachment, I 3495:1292. 
Against residents of the state, unless 

otherwise provided, \ 3495:1292. 
On contract fixing place of performance, 

I 3496: 1293. 
Against common carriers, \ 3497:1294. 
Against construction companies, I 3498: 

1294. 
Against insurance companies, \ 3499: 

1295. 
Growing out of business of office or 

agency, I 3500:1295. 
Personal, how affected by residence of 

defendants, U 3501-3503:1296. 
Remedy, when brought in wrong county, 

§ 3504: 1297. 
Before justices, \\ 4478, 4482:1805. 
In criminal cases, \\ 5153-5162: 1983. 

Place of Trial: 
Change of, see CHANGE OF V E N U E . 

Plaintiff: 
May designate newspaper for publication 

of notice, I 1293: 450. 
"Who known as, \ 3425:1233. 
Who may sue as, see P A R T I E S TO AC

TIONS, I 3459, et seq.: 1274. 
May have guardian appointed for minor 

or insane defendant, U 3484, 3485:1290. 
May select newspaper for publication of 

original notice, § 3535: 1321. 
Choice of proceedings by, when defend

ants not all served, <j 3542:1325. 
May strike cause of action from petition, 

when, I 3546: 1328. 
May amend petition before answer with

out leave, \ 3560:1341. 
Pleading corporate or représentative 

capacity by, \ 3627:1389. 
Dismissal of action by, <j 3764:1494. 
To what relief entitled when no answer 

filed, I 3775: 1499. 
May cut off right of new trial by serving 

copy of judgment on defendant served 
by publication, \ 3798: 1511. 

May be required to give security for 
costs, U 3847-3850: 1528. 

"What costs to be paid by, \ 3854: 1531. 
May have writ of attachment, when, \ 

3876: 1537. 
Must pay costs of excessive attachment, 

\ 3890: 1548. 
Entitled to reasonable time to amend 

proceedings in attachment, \ 3933: 
1562. 

May controvert answers of garnishee, \ 
3945: 1573. 

In action for recovery of real property, 
must recover upon the strength of his 
own title, I 4184: 1723. 

Pla t : 
Of county surveyor, to be recorded; what 

to show, l\ 539, 540: 259. 
Fee for recording, \ 543, \ 2: 259. 

O F ROAD: 
To be filed by commissioner, \ 1492: 

558. 
To be recorded, \ 1504: 564. 

Plat—continued: 
O F ROAD—continued: 

In case of resurvey, to be filed, \ 
1519: 568. 

To be entered in plat book; duties of 
auditor as to, \ 1521: 568. 

To be furnished to road supervisor. 
I 1539: 572. 

Of homestead, U 2979-2981: 1040. 
Of permanent survey of lands, 2 4239: 

1737. 
Of property in partition proceedings. \ 

4255: 1740. 
Of surveyor as evidence, \ 4634: 1857. 

Flats : 
Of cemeteries, making and recording of, 

I 583: 265. 
F O R CITIES AND TOWNS: 

Vacation by special law, forbidden, 
Const., art. 3, g 30: 88. 

What to show; duty to record, \ 914: 
369. 

Must be acknowledged and recorded 
and show goo title, '? 915: 369. 

Of additions, how to be made, to be 
approved by council, ? 916: 370. 

Effect of; dedication to public, <j 917. 
370. 

Vacation of by proprietor, effect of, 
U 918, 919: 374. 

Vacation by lot owners, effect of, \ 
920: 375. 

Replatting by lot owners, \ 921: 375. 
To be made by auditor-when owner 

fails, I 922: 375. 
Resurvey of, when original is lost, \\ 

925-928: 376. 
Penalty for failure to record, \ 930: 

377. 
Former plats legalized, \ 929: 377. 
Of special charter cities and addi

tions, I 1024 (914-932): 396. 
F O R ASSESSMENT PURPOSES: 

Auditor may make and record in 
certain cases, \\ 922-924: 375. 

May require person presenting 
deed for transfer to make, g 
924: 376. 

Plat Book: 
Of roads, to be kept by county and i tor. 

11521: 568. 
Of lands, to be kept by countv auditor, 

\\ 2927-2933: 1010. 
Pleas to Indictment: ' 

Number and form of, 'i'i 5333-5335: 2035. 
Of guilty, how put in; mav be withdrawn, 

U 5334, 5337: 2035. 
Trial and judgment upon, \ 5338: 2036. 
Of not guilty, entered for defendant re

fusing to plead, I 5336: 2035. 
Pleas to Information before Justice: 

What allowable, g 5583: 2125. 
PIGELCIÍUCS \ 

When considered filed. \ 291: 181. 
In application to establish mill dams, 

etc., 11928: 670. 
As to claims against estatesof decedents, 

I 3340: 1202. 
In case of misjoinder of causes of action, 

U 3546-3549: 1328. 
Time of filing; extension bv court, #jj 

3550-3555: 1329. 
When petition amended,\ 3560:1341. 
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Pleadings—continued: 
Defined; filing; forms abolished, \ 3557: 

1331. 
Copies to be filed ; taking files from office, 

\ 3558: 1331. 
Not held sufficient because not demurred 

to, I 3564: 1351. 
How to be subscribed, \ 3580: 1366. 
Superseded by substitute not to be with

drawn from files, \ 3603: 1381. 
Founded on contract must state whether 

written or oral, \ 3630: 1391. 
Petition, what to contain; counts, di

visions, paragraphs, 'i 3559: 1332. 
Copy of instrument sued on to be 

attached to, g 3561, \ 6: 1341. 
Amendment of, without leave, when, 

I 3560: 1341. 
See, also, PETITION. 

Demurrer, grounds for, \ 3561: 1341. 
Must be specific, \ 3562: 1346. 
To one or more causes of action, § 

3564: 1351. 
What admitted by, | 3564: 1351. 
Effect of ruling on; joinder in, \\ 

3564, 3565: 1351. 
To answer, \ 3575: 1363. 
To reply, \ 3579: 1366. 
See, also, DEMURRER. 

Answer, what to contain, \ 3566: 1354. 
When made by guardian, \ 3567:1359. 
Demurrer to, \ 3575: 1363. 
Divisions of; no prayer for judg

ment, when, l\ 3568, 3569: 1359. 
Paragraphs, in equitable defense, 

\ 3571: 1362. 
See, also, ANSWER. 

Counter-claim, how stated, grounds for, 
\ 3570: 1359. 

By co-maker or surety, \ 3572: 1362. 
Defenses to; paragraphs, \ 3578:1366. 
See, also, COUNTER-CLAIM. 

Cross-petition, when filed, notice, ? 3574, 
1362. 

Reply, when necessary, what to state, \\ 
3576, 3577: 1364. 

Verification, when necessary; by whom 
made; effect of, \\ 3580-3u91: 1366. 

Want of, effect, waiver, \ 3588:1368. 
In actions for slander and libel, \\ 3592, 

3593: 1368. 
In actions for injuries, mitigation and 

justification, I 3593: 1369. 
In intervention, U 3594-3596: 1371. 

See, also, INTERVENTION. 
Amendments to, when allowed, \ 3600: 

1374. 
Continuance on account of, \ 3602: 

1381. 
How made; when made substitute, \ 

3603: 1381. 
See, also, AMENDMENT. 

Attaching interrogatories to; answers; 
effect of failure to answer, \\ 3604-3611: 
1382. 

GENERAL RULES CONCERNING: 
Not held sufficient because not de

murred to, \ 3564: 1351. 
Denial as to time, sum, quantity or 

place, I 3012: 1383. 
Allegations as to time or place, g$ 

3613, 3614: 1383. 
Counts and divisions to be numbered, 

I 3616: 1384. 

Pleadings—continued : 
GENERAL RULES CONCERNING—cont. : 

Correction of defects, \ 3617: 1384. 
Sham defenses; redundant matter, 

\ 3618: 1384. 
Statute, how pleaded, \ 3619: 1385. 
Inconsistent defenses; verification, \ 

3620: 1385. 
Rights in derogation of law, or based 

upon exceptions, \ 3621: 1386. 
What deemed admitted, 13622: 1386: 
Bill of particulars, in actions on ac

count, U 3623, 3624: 1388. 
Judgment, how pleaded, I 3625:1389. 
Performance of condition precedent, 

I 3626: 1389. 
Representative capacity, I 3627: 

1389. 
Defenses must be specifically plead

ed, when, U 3628, 3629: 1390. 
Motion for more specific statement, 

I 3630: 1391. 
Matters of which court takes notice, 

I 3632: 1392. 
Conveyance, pleaded by name, i 

3633: 1392. 
Es ate, how pleaded, § 3634: 1392. 
Description of property affected, gjj 

3635,3636: 1392. 
Malice must be alleged, $ 3637: 

1392. 
Conditions and breaches of bond, % 

3638: 1392. 
Signature, denial of, J 3640: 1393. 
Supplemental pleading, when al

lowed, <S 3641: 1395. 
Matter in abatement, \ 3642: 1395. 
Subsequent defenses, | 3643: 1396. 
Lost pleadings, copies substituted 

for, I 3645: 1397. 
Defects in, proceedings in relation to. 

after verdict, \\ 3757-3761: 1493. 
Must state grounds for special execution 

when desired, \\ 3772: 1498. 
Default for failure to file or amend. i¡ 

3788: 1503. 
Written, not required in summary pro

ceedings, I 3830: 1526. 
Controverting answer of garnishee, k 

3945:1573. 
By defendant in main action in case of 

garnishment, \ 3948: 1577. 
Containing defense arising after com

mencement of action, \ 3858: 1533. 
In proceedings to vacate or modify judg

ment, I 4095: 1634. 
In supreme court, as to right to take or 

maintain appeal, \ 4152: 1707. 
ID actions to recover real property, \\ 

4187-4189:1724. 
In actions to quiet title, \\ 4224-4235 : 

1733. 
In actions to establish disputed corners 

and boundaries, \ 4230: 1735. 
In actions for partition, \\ 4240-4245: 

1737. 
In quo warranto proceedings, \\ 4315-

4317: 1762. 
In mandamus, U 4345-4348: 1768. 
In habeas corpus proceedings, $<¡ 4417-

4420: 1792. 
In actions before justices. '&% 4499 4501: 

1809. 
Upon appeals from justices. ? 4508: 1822. 
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Pleadings—continued: 
Taken as true upon failure of opposite 

party to obey subpoena, § 4668: 1865. 
I N CRIMINAL ACTIONS: 

Demurrer to indictment, how put in 
and tried; judgment upon, 8§ 5327-
5331: 2034. 

Pleas to the indictment, number 
and form of; how put in; judgment 
upon, U 5327, 5332-5337: 2034. 

Pledge: 
Sale of chattels under, \ 4285: 1745. 
Foreclosure of, by action, \ 4286: 1745. 

Pleuro-pneumonia: 
Cattle diseased with, not to be brought 

into the state, \ 5020: 1957. 
Plumbers: 

Regulation of, in cities, \ 700: 298. 
Plumbing: 

Regulation of, in cities; inspector of, \ 
737: 307. 

Poison: 
Mingling of, with food, etc., punished, \ 

4773: 1897. 
Killing by, murder in first degree, \ 4728: 

1882. 
Poisons: 

Use of, in capturing birds forbidden, \ 
2558: 888. 

To be sold only by registered pharma
cists, except, jj 2588: 897. 

Provisions as to sale of, \ 2593: 899. 
To be labeled when sold, and record 

kept, 8 4976: 1950. 
Pole: 

Standard length of, \ 3010: 1057. 
Police: 

Appointment of, in cities and towns, \\ 
652, 653: 282. 

In cities under special charter, \ 
938: 378. 

Powers and duties of, \ 664: 285. 
As peace officers, I 5099, \ 3: 1977. 

Police and Mayors' Courts: 
POLICE COURTS: 

Superseded by superior court, \ 255: 
170. 

Court of record; seal: jurisdiction, \ 
688: 293. 

Clerk of, not to act as attorney in, \ 
689: 294. 

Jurors in, how provided; qualifica
tions, | 690: 294. 

Witness fees in, I 4661: 1863. 
Mayors' courts, jurisdiction of, \ 691: 294. 
In absence of judge or mayor, nearest 

justice of the peace acts, $ 691: 294. 
Procedure in, change of venue and 

appeals from, \ 692: 294. 
> Pines and penalties in, recovery of, \ 

/ 693: 295. 
Commitment for failure to pav,and costs, 

JJ694: 295. 
Police Clerk: 

Appointment of, \ 656: 282. 
Not to act as attorney, \ 689: 294. 

Police Judge: 
Election of, ? 647: 281. 
Compensation of, \ 671: 287. 
Included in term magistrate, \ 5097: 

1977. 
See, also, POLICE AND MAYORS' COURTS. 

Police Matrons: 
Appointment and tenure of, \ 654: 282. 
Duties of, i 665: 285. 
Compensation of, \ 672: 287. 

Policies of Insurance: 
OTHER THAN L I F E : 

Must show whether company is stock 
or mutual, \ 1689: 609. 

How to be executed, \ 1712: 614. 
Forfeiture of; conditions, \ 1727: 618. 
Cancellation of; short rates, g 1728: 

619. 
Restoration of,before loss,? 1730: 620. 
Inequitable provisions in, void, 'i 

1730: 620. 
Must be accompanied with copy of 

application, g 1741: 622. 
Actions on, conditions of recovery, 

time of bringing, \\ 1742-1744: 623. 
Forms of, to be approved by state 

auditor, \ 1745: 626. 
L I F E : 

Valuation of, by state auditor, \ 1774: 
634. 

Included in terms "certificates of 
membership " or " certificates " in 
assessment companies, \ 1785: 637. 

In assessment companies, to whom 
made; assignment of, \ 1789: 638. 

Who entitled to benefits of, in ab
sence of agreement, \ 1805: 642. 

Proceeds of, exempt from execution, 
¡t 1805: 642. 

Defenses to actions on, ?§ 1811-1813: 
644. 

Political Corporations: 
Not to become stockholders in banking 

corporations, Const., art. 8, \ 4: 100. 
Limitation of, as to indebtedness, Const., 

art. 11, \ 3: 105. 
See, also, MUNICIPAL CORPORATIONS. 

Political Power: 
Inherent in the people, Const., art. 1, 

\ 2: 61. 
Polls: 

For country precincts, \ 1091: 409. 
When opened and closed, 1096: 410. 
Electioneering at, forbidden, ii 1124, 

1134: 419. 
Preservation of order at, \\ 1124-1128: 

419. 
Of school subdistricts, when to open and 

close, \ 2751: 935. 
In independent distrusts, when to open 

and close, U 2754, 2756: 935. 
Poll-Books: 

To be provided by county auditor, \ 
1132: 420. 

Entries to be made in, \ 1144: 423. 
Return and preservation of, \ 1145: 423. 
Messenger failing to deliver, punished, 

§ 4930: 1937. 
Poll Tax: 

Payable in labor in cities and towns, \\ 
891-893: 361. 

Made applicable to special charter 
cities, 11004: 390. 

Payable by labor on roads, \\ 1550-52: 575. 
How collected if not paid in labor, <j 

1555: 576. 
Members of Iowa National Guard exempt 

from, I 2209: 777. 
Members of fire company exempt from, 

\ 2462: 865. 
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P o l l i n g of Juries: 
I n civil cases, U 2723, 2724: 1452. 
In c r imina l cases, \ 5411: 2072. 

F o o l s : 
Between ra i lways or o the r ca r r ie r s , for

b idden, i 2127: 755. 
To fix pr ices of commodit ies or r egu la t e 

product ion, punished, \\ 5060-5067: 
1968. 

P o o l s and Trusts: 
"Whatcr iminal , punishment , \\ 5060-5067: 

1968. 
Pool-se l l ing: 

Pun i shed , \ 4966: 1949. 
Poor: 

Powers of county as to, to be exercised 
by board of supervisors , \ 422, \ 21: 
224. 

Township t ru s t ees a r e overseers of, \ 
574: 263. 

Inf i rmaries and out-door relief for, in 
c i t ies of first class, \ 733: 307. 

L iab i l i ty of re la t ives for support of, and 
the enforcement thereof, g g 2216-2223: 
779. 

L E G A L , S E T T L E M E N T O F : 
t——. How acquired, lost and prevented , 

\\ 2224-2227: 781. 
Contests as to, be tween counties, 

U 2228, 2229: 782. 
Disposit ion to be made of persons 

h a v i n g none, g 2225: 781. 
\ Relief of, by township t rus tees and 

\ overseers , u n d e r supervision of board 
^ of supervisors , g g 2230-2237: 783. 

K i n d of relief to be provided, g 2230: 
783. 

Board of supervisors may l imit , g 
2232: 783. 

Dut ies of t rus tees ; action of super
visors, U 2233, 2234: 784. 

Claims for, paid by county, g 2235: 
~ > - 784. 

Allowance to persons l ikely to be
come paupers , g 2236: 785. 

Appea l from t rus tees to supervisors , 
g 2237: 785. 

Superv isors may cont rac t for support of, 
U 2238-2240: 785. 

May be r equ i r ed to labor, g g 2230, 2240, 
2244: 783. 

Medical services for, r a t e of charges , g 
2230: 783. 

Officers hav ing c h a r g e of, not to be in ter
ested in furnishing suppl ies for, g g 
2230, 2235: 783. 

Must m a k e appl icat ion for relief. g 2234: 
784. 

POOB-HOUSE, see t h a t t i t le . 
Expense of, out of wha t fund paid; poor 

tax , g 2247: 786. 
D E F I N I T I O N O F T E E M S R E L A T I N G T O : 

" F a t h e r , " includes puta t ive fa ther 
of i l l eg i t imate child, g 2250: 787. 

" T r u s t e e . " includes any officer 
c h a r g e d wi th overs igh t of t he poor, 
g 2251: 787. 

" P o o r " o r "poor person ," includes 
what , I 2252: 787. 

Poor Convicts: 
Libera t ion of, gg 5533, 5534: 2117. 
Provis ions not appl icable to persons con

victed for v io la t ing l iquor law, g 2430: 
856. 

P o o r - h o u s e : 
Board of supervisors mav purchase rea l 

es ta te for, g 422, \ 20: 224. 
Es tab l i shment and managemen t of, 

gg 2241-2249: 786. 
Admission to and d i scharge from, g¿ 

2244, 2245: 786. 
Vis i ta t ion of, g 2246: 786. 
Educa t ion of ch i ld ren in, g 2249: 787. 
Soldiers and members of t h e i r famil ies 

not to be sent to, g 2231: 783. 
Poor Person: 

Meaning of t e r m in poor laws, g 2252: 
787. 

Poor Tax: 
Amoun t and levy of, g 2247: 786. 

Populat ion: 
Meaning of t e r m in s ta tu tes , g 48, % 26: 

125. 
Of county, c i ty or town, census as evi

dence of, g 177: 150. 
Port Wardens: 

Election of, g 655: 282. 
Powers and dut ies of, g 666: 285. 

Posse Comitatus: 
Sheriff may summon, g 502: 250, and § 

5143: 1982. 
Possess ion: 

Mortgagee of personal p roper ty en t i t l ed 
to, g 2911: 993. 

Of lands, deemed to be in owner, § 2912: 
994. 

Adverse , of lands, does not p r e v e n t sale 
of in teres t , g 2916: 995. 

Mor tgagor of r ea l es ta te en t i t led to. g 
2922: 997. 

Of p roper ty of husband or wife by t h e 
other , recovery of, g 3155: 1126. 

Of rea l es ta te of decedent , when to be 
t aken by executor , g 3333: 1197. 

Execut ion for de l ivery of, g 3902: 1580. 
Of rea l es ta te sold on execut ion, who 

ent i t led to ,dur ing year for redempt ion . 
g 4045: 1613. 

Of r ea l proper ty , action for recovery of. 
g g 4182-4207. 1722. 

Heed not be shown in action to rocover 
rea l p roper ty , g 4191: 1725. 

W r i t of, in act ion to recover rea l prop
er ty , g 4203: 1727. 

Of stolen logs or lumber as evidence of 
larceny, g 4836: 1916. 

Pos tage : 
W h a t s ta te officers ent i t led to, as pa r t of 

office supplies, g 168: 148. 
No t allowed to Genera l Assembly, offi

cers , employes, or committees, g 13: 
115, and g 168: 148. 

To be taxed as costs, when. g 3857: 1533. 
Posthumous Children: 

Inhe r i t as t hough no will had been made, 
g 3279: 1175. 

P o s t i n g of Not ices: 
Compensat ion for. g 1296: 450. 
In action of forcible en t ry and de t a ine r r 

g 4213: 1729. 
How proved, g 4681: 1867. 

Postmaster: 
Of Genera l Assembly, com pensât ion of, 

g 13: 115. 
Potash: 

Sale of; mus t be marked wi th t r u e name 
and " p o i s o n , " g 2588: 897. 
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Potatoes: 
Weight of, per bushel, I 301G: 1058. 

Pound: 
Standard, divisions of, 1 3012: 1057. 

Power, Political: 
Inherent in the people, Const., art. 1, I 

2: 61. 
Power of Attorney: 

To be recorded; how revoked, g 2957: 
1020. 

Power of the County: 
Sheriff may summon, \ 502: 250, and \ 

5143: 1982. 
Powers of Government: 

Division of, into legislative, executive 
and judicial, Const., art. 3, § 1: 81. 

Exercise of, limited to proper depart
ments, Const., art. 3, § 1: 81. 

Practice: 
In courts, General Assembly to provide 

system of, Const., art. 5, \ 14: 98. 
Of medicine, \\ 2576-2582: 893. 

See PHYSICIAN, and BOARD OF MED
ICAL EXAMINERS. 

Of pharmacy, see PHARMACISTS, and 
COMMISSION OF PHARMACY, H 2584-
2596: 896. 

Of dentistry, see DENTISTRY, \\ 2597-
2600: 900. 

Prairie: 
Setting fire to and burning, punished, 

U 4785, 4786: 1900. 
Prairie Chickens: 

Protection of, U 2551, 2552: 886. 
Prayer for Judgment: 

May be for sum based upon several 
counts, I 3559: 1332. 

Not necessary in defense part of answer 
or reply, § 3569: 1359. 

Limits amount of judgment in case of 
default, I 3775:1499. 

Precept: 
For jury, issuance, service and return of, 

U 342, 343: 204. 
In habeas corpus proceedings, gg 4437-

4439: 1795. 
Precincts: 

For city and town elections, \ 642: 280. 
For elections in general, \\ 1090-1092: 

408. 
For school elections in certain cities, y 

2755: 936. 
Preferred Stock: 

May be issued Dy railway companies, 
when, U 2044, 2045: 710. 

Pregnancy: 
Of wife at time of marriage, when ground 

for divorce, \ 3175: 1141. 
As a ground for suspending execution of 

sentence of death, \\ 4735-4738:1884. 
Prejudice: 

Of inhabitants of county or judge as 
ground for change of venue, \ 3505: 
1299. 

Errors without, tobe disregarded, \ 3601: 
1380, and \ 3754: 1473. 

Preliminary Examination: 
General provisions, U 5216-5224: 1995. 
Trial, U 5225-5230: 1996. 
Bail, IS 5230, 5231: 1997. 
"Warrant of commitment, \ 5231: 1997. 
Witnesses bound over to appear, \\ 5232-

5235: 1998. 
Findings and return of magistrate, \\ 

5236, 5237: 1998. 
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Preliminary Examination—continued: 
Minutes of evidence to be laid before 

grand jury, \ 5272: 2007. 
Commitment upon, reviewed by habeas 

corpus, \ 4450: 1796. 
Taxation of costs against prosecutor, i 

5238: 1999. 
Evidence for prosecution taken when de

fendant waives examination, \ 5239: 
1999. 

Evidence taken in shorthand, \ 5227: 
1996. 

Preliminary Information: 
Defined, \ 5101: 1977. 
Arrest of defendant upon warrant, \'i 

5182-5184: 1989. 
Bail, U 5185, 5188-5190: 1989. 
Execution of warrant. U 5186, 5187: 1989. 
Defendant to be taken before magistrate, 

U 5191, 5192: 1990. 
Proceedings upon, see PRELIMINARY 

EXAMINATION, \\ 5216-5239: 1995. 
See, also, INFORMATIONS. 

Premiums: 
May be awarded by county agricultural 

societies, \ 1658: 605. 
Premium Notes of Insurance Companies: 

Of mutual companies, provisions as to, ?§ 
1692, 1693: 610, and I 1704: 613. 

Form and collectibility of, | 1726: 618. 
Rights of makers of, \\ 1727-1730: 619. 

Prescription: 
Right of footway not acquired by, ? 3006: 

1056. 
See, also, ADVERSE POSSESSION; E A S E 

MENTS. 
Prescriptions : 

Physicians may put up, though not 
registered pharmacists, \ 2588: 897. 

Presence of Defendant: 
When necessary on arraignment, \ 5311: 

2028. 
In criminal trials, \ 5338: 2036. 
At rendition of verdict, \ 5403: 2067. 
When necessary at judgment on convic

tion, I 5432: 2080. 
Presence of Plaintiff: 

In habeas corpus proceedings, \ 4456: 
1797. 

President: 
O F AGRICULTURAL COLLEGE: 

To be member of geological board. 
§ 2497: 875. 

Not eligible as trustee, \ 2646: 912. 
Election of, \ 2647: 912. 
Duties of, U 2651, 2653: 912. 

Of senate, lieutenant-governor to be. 
Const., art. 4, \ 18: 93. 

Of school board, powers and duties oí, 
ii 2757, 2759: 937. 

O F STATE UNIVERSITY: 
To be member of board of educational 

examiners, \ 2628: 907. 
Of geological board, \ 2497: 875. 
Appointment of, \ 2635: 909. 
To make report to board of regents. 

% 2641: 911. 
Presidential Electors: 

Election of, \ 1173: 428. 
Contesting election of, \ 1246: 442. 
Time and place of meeting; filling 

vacancies, \ 1174: 428. 
Vote, taken and certified, \ 1175: 429. 
Compensation, \ 1176: 429. 



2308 ÍNDEX. 

Press: 
Freedom of, guarantied, Const., art. 1, 

I 7: 62. 
Presumption: 

In favor of proceedings of officers and 
courts of limited jurisdiction, \ 4648: 
1860. 

Previous Conviction, or Acquittal: 
See FORMER CONVICTION OK ACQUIT

TAI.. 
Priest: 

Not to testify as to privileged communi
cations, | 4608: 1838. 

Principal and Surety: 
Judgment against, how rendered, \ 3779: 

1500. 
Execution against, how levied, \\ 3966, 

3967: 1582. 
Order of liability recited in judgment 

by justice of the peace, \ 4566: 1822. 
Print ing and Binding: 

See STATE PRINTER AND BINDER, M 
117-144: 138. 

Priority: 
Of mechanics' liens, ¡> 3095: 1108. 

Prisons: 
Condition and management of, to be in

quired into by grand jury, \ 5261, 1| 2: 
2005. 

DISCIPLINE OF: 
Jails used as: duty of keeper. \\ 

5637-5644: 2136. 
Inspectors of jails, H 5645-5649: 2137. 
Solitary imprisonment, g 5650: 2137. 
Expenses of safe keeping and main

taining, I 5651: 2137. 
Confinement at hard labor, i'i 5652-

5659: 2138. 
Minors and females confined in, to 

be kept in separate apartments, 
U 5638, 5639: 2136. 

Prison breach, punished, I 4897: 
1932. 

Prisoners: 
Duty of sheriff as to. I 501: 250. 
Insane, may be committed to hospital; 

proceedings, U 2279. 2280: 794. 
Fee for conveying to jail, § 1292: 449. 
I N PENITENTIARY: 

No judgment against, without de
fense made, 'i 3474: 1287. 

Service of original notice upon, I 
3527: 1314. 

Answer in behalf of, \ 3567: 1359. 
Verification of pleading not required 

of, I 3856: 1368. 
Testimony of, how procured, H 4670, 

4671: 1865. 
Officer suffering to escape, punished, 

U 4891-4893: 1932. 
Assisting to escape, punishment for, 

U 4894-4896: 1932. 
Breaking jail, punished, \ 4897:1932. 
May be confined at hard labor, M 

5652-5656: 2138. 
Credited for labor, g 5657: 2139. 
Cruel treatment of, punished, ü 5658: 

2139. 
To be protected, \ 5659: 2139. 
Insanitv of, after conviction, $ 5544: 

2119. * 
In jails, labor of not to be leased. ¡! 

5654: 2138. 

Prisoners—continued: 
I N PENITENTIARY—continued: 

In penitentiary, diminution of sen
tence of, for good conduct, \\ 5703-
5706: 2146. 

Restoration of, to citizenship, \ 5706: 
2147. 

Private Property: 
Taking for public use, terms of, Const., 

art. 1, \ 18: 72. 
Cannot be taken to pay debt of public 

corporation, \ 4007: 1595. 
Condemnation of, see CONDEMNATION OF 

PROPERTY. 
Private Seals: 

Use of, abolished, \ 3068: 1083. 
Privileged Communications: 

Not to be received in evidence, \\ 4607-
4609: 1838. 

Prize Fights: 
Punishment for engaging in, \\ 5036-

5038: 1960. 
Exhibiting pictures of, punished, \\ 4973-

4975: 1950. 
Probate: 

Jurisdiction of district court in, \ 225: 
158. 

Powers conferred on clerk. \\ 250-252: 
169. 

Fees of clerk for services in, \ 296, \ 29: 
183. 

Additional compensation to clerk for 
services in, \ 297: 184. 

Court always open for business in, \ 3261: 
1169. 

Time and place of hearings: notice, \\ 
3261, 3262: 1169. 

Disposition of business in: when judge 
disqualified, \ 3263: 1169. 

Territorial jurisdiction as to matters in, 
U 3264, 3265: 1169. 

Process in, may be revoked, g 3266: 1169. 
Approval and supervision of bonds in, 

il 3267, 3268: 1169. 
Calendar of causes in, dutv of clerk, \ 

3269:1170. 
Of will, proceedings for, how tried, \\ 

3283-3287: 1176. 
Conclusiveness of, \ 3296: 1181. 

Records in, what to be kept. \\ 3411-
3414: 1229. 

Orders in, how procured, \ 3421: 1231. 
Appointment of guardians ad litem upon 

hearings in, g 3423: 1232. 
Trial notices not required in, \ 3658: 

1408. 
Procedendo from Supreme Court: 

Effect of, \ 4144: 1703, and R. \ 54: 2158. 
Superseded by petition for rehearing, I 

4148: 1704. 
In criminal cases. $ 5466: 2091. 

Procedure: 
In police and mayors' courts, \ 692: 294. 
In civil actions, uniformity of, J 3438: 

1239. 
Before referee, U 3746, 3748: 1462. 
Upon amendment after verdiot, I 3760: 

1493. 
Proceedings: 

Of General Assembly to be public, ex
cept, Const., art. 3, \ 13: 85. 

Already begun, not affected by repeal 
of statute, I 48, \ 1: 120, and M 51, 53: 
126. 
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Proceedings—continued : 
Judicial, to be public, ? 283: 175. 
Of board of supervisors, publication of, 

\ 441: 235. 
To compel relatives to support their 

paupers, \\ 2218-2221: 779. 
In civil action, how divided, \\ 3424-

3426: 1233. 
Equitable, what actions prosecuted by, 

U 3427-3430: 1234. 
Ordinary, what actions prosecuted by, 

U 3428, 3431: 1235. 
Error as to kind of; effect; correction, 

U 3432-3434: 1235. 
Ordinary, trial of equitable issues in, \ 

3435: 1236. 
Court may direct kind of, when, I 3436: 

1238. 
Error as to kind of, how waived, \ 3437: 

1238. 
Provisions of Code apply to both ordi

nary and equitable, I 3438: 1239. 
Ordinary and equitable, trial of issues 

in, \\ 3650-3652: 1398. 
Equitable, reference of issue of fact in, 

1 3735, 11 3: 1459. 
Summary, when allowed, method of, %'é 

3826-3830: 1525. 
On bond, for security of costs, I 3852: 

1529. 
Against execution debtor, \ 4072, et 

seq.: 1624. 
In attachment, deemed independent of 

main action, \ 3877: 1537. 
Equitable, to subject property to pay

ment of judgment, \ 4087: 1626. 
Ordinary, granting of injunctions in, \ 

4354: 1770. 
On petition for new trial after term, § 

4095-4097: 1634. 
Of officers and inferior courts, presump

tion as to, I 4648: 1860. 
Process: 

Style of, Const., art. 5, \ 8: 97. 
For witnesses, accused entitled to,Const., 

art. 1, \ 10: 67. 
Authority of supreme court to issue, 

Const., art. 5, <j 4: 96. 
How attested, \ 282: 175. 
SERVICE OF: 

On lands of united States, \ 4: 114. 
In hands of sheriff when term ex

pires, \ 504, et seq.: 250. 
By coroner, when, $ 513: 255. 
By person specially appointed, \ 

514: 255. 
On foreign corporation, \ 1637: 600. 
On foreign insurance companies, I 

1722: 617. 
On foreign life insurance companies, 

i 1808: 644. 
On foreign fraternal beneficiary as

sociations, \ 1831: 649. 
On foreign building and loan associ

ations, i 1911: 666. 
On persons in hospital for insane, \ 

3525: 1314. 
Powers and duties of sheriff in execu

tion of, \\ 499-507: 249. 
In probate matters, may be revoked, \ 

3266: 1169. 
Of supreme court, \ 4109:1644. 

Upon judgment, \ 4143:1703. 
Power to issue, R. ? 6: 2151. 

Process—continued : 
Under which prisoner is held; penalty 

for refusal to deliver copy of, 'i 4430: 
1794. 

Evasion of; aiding or abetting; contempt, 
g 4460,H 5: 1798. 

Disregard of, deemed contempt, \ 4461, 
\ 5: 1799. 

Not to be issued from justice's court into 
another county, \ 4590: 1826. 

Refusal of officer to execute, punished, 
I 4887: 1931. 

Resisting execution of, punished, '{ 489!): 
1933. 

Officer may call out power of the county 
to aid in executing, \ 5143: 1982. 

Person resisting service of, punishable 
for contempt, I 5144: 1982. 

Person refusing to assist officer to exe
cute, guilty of misdemeanor, \ 5145: 
1982. 

Governor may call out force to assist in 
executing, \ 5146: 1982. 

Upon an indictment, U 5303-5309: 2026. 
To be served by warden of penitentiary, 

\ 5677: 2143. 
As to particular kinds of process, see ap

propriate titles. 
Proclamation of Governor: 

For elections, general and special, 1$ 
1061, 1063: 402. 

Sheriff to publish, \\ 1062,1063: 402. 
To include proposed amendments to 

constitution, \ 57: 128. 
Production of Books and Papers: 

By corporations, may be compelled, 
when, I 1635: 600. 

Of railwavs, for inspection bv commis
sioners, I 2115: 751, and \ 2133: 758. 

How compelled, \\ 4654-4657: 1862. 
Professors: 

Exempt from jury duty, <j 333: 201. 
Promise: 

Revives cause of action on contract, \ 
3456: 1271. 

Promissory Notes: 
Given for insurance, what to show, col

lectibility, I 1726: 618. 
Levied upon, how disposed of, \ 4035: 

1610. 
See, also, NEGOTIABLE INSTRUMENTS, 

and NOTES AND B I L L S . 
Proof: 

Required amount of, not changed by 
verification of pleading, g 3590: 1368. 

Failure of, not deemed mere variance, \ 
\ 3599: 1373. 

Amount of, required to recover, \ 3639: 
1393. 

Burden of, party having entitled to open 
and close, \ 3701: 1422. 

Property: 
Right of acquiring, possessing and pro

tecting guarantied, Const., art 1, \ 
1: 60. 

Private, not to be taken for public use 
without compensation, Const., art. 1, 
I 18: 72. 

Rights of aliens as to, Const., art. 1, $ 
22: 80, and \\ 2889, 2890: 977. 

Term includes what, \ 48, \ 10: 124. 
What exempt from taxation, \ 1304: 453. 
Taxation of, see ASSESSMENT FOR T A X 

ATION, \ 1305, et seq.: 457. 
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Property—continued : 
Suhpension of the control of. limited. g 

2901: 981. 
May be granted, devised or bequeathed 

in trust to state, county or other mu
nicipal corporation, g g 2903. 2904: 
981. 

Rights of married women as to, g 3153: 
1125. 

Control of, in case of abandonment of 
husband or wife by the other, gg 3158-
3160: 1129. 

Limitation of actions for injuries to, g 
3447, \ 6: 1243. 

Actions for trespass to accrue, when, g 
3448: 1264. 

Of judgment debtor, disposition of on 
summary proceedings under execu
tion, § 4077: 1625. 

May be subjected by equitable proceed
ings to payment of judgment, gg 4087-
4090: 1627. 

Offenses against, gg 4776-4799: 1898. 
Stolen or embezzled, disposal of, \ 5563: 

2122. 
Stolen, seizure of on search warrant, g 

5546, If 1: 2120. 
Property, Personal: 

Term includes what, g 48, \ 9: 124. 
What exempt from taxation, g 1304, H1f 

¿j, o, o. 4oo. 
Taxation and assessment of, see ASSESS

MENT F O B TAXATION, g 1308, et scq.: 
458. 

Conditional sale of, necessity of acknowl
edging and recording instrument, g 
2905: 982. 

Sale or mortgage of, without delivery, 
necessity of acknowledging and re
cording instrument, g 2906: 983. 

Exempt, incumbrance of, husband and 
wife must concur in, g 2906: 983. 

Instruments affecting, filing, indexing 
and recording of, §¡2907-2910: 992. 

Mortgagee of, entitled to possession, title 
remaining in mortgagor, g 2911: 993. 

Exempt, set off to widow of decedent, g 
3312: 1189. 

Of partnership, how levied upon under 
attachment, g 3904: 1554. 

Mortgaged, how reached by attachment, 
g 3905: 1554. 

Specific attachment in action affecting, 
gg 3913-3916: 1556. 

Execution becomes lien on, when, g 3970: 
1584. 

Of partnership, levy of execution upon, 
g 3977: 1587. 

Mortgaged, levy of execution upon. g 
3979, et seq.: 1587. 

Appraisement of, on execution sale. g 
4041: 1611. 

ACTION FOR RECOVERY OF: 
Interpleader in, gg 3487-3489: 1290. 
When seized under landlord's attach

ment, g 3490: 1291. 
Proceedings in, gg 4163-4181: 1712. 
Before justice of the peace, where 

to be brought, g 4480: 1805. 
Proceedings in, g 4578: 1825. 

Foreclosure of mortgage on, g g 4273-
4284: 1743. 

Foreclosure of pledge of, g g 4285, 4286: 
1745. 

Property, Real: 
Term includes what, g 48. \ 8: 123. 
Assessment of, see ASSESSMENT FOR 

TAXATION, g 1350: 475. 
When taxes become a lien on, as to 

vendor and vendee, g 1400, 496. 
Sale of, for taxes, see TAX SALE, g 141K 

et seq.: 506. 
Taking for internal improvements, see 

CONDEMNATION OF PROPERTY, g 1995, 
et seq.: 686. 

Powers of insurance companies as 
to, limited, g 1703: 612, and g 1803: 
642. 

Rights of savings banks to hold, etc.. g 
1851: 653. 

Rights of resident aliens as to, Const., 
art. 1, g 22: 80. 

Rights of nonresident aliens as to, g g 
2889, 2890: 977. 

Purchase of, at execution sale, by state. 
county or other municipal corporation, 
gg 2894-2900: 979. 

Disposition of, in perpetuity, void, g 
2901: 981. 

Of churches, use and taxation of, g 2902: 
981. 

Who deemed seized of, g 2912: 994. 
After-acquired interest in, inures to 

grantee, when, g 2915: 994. 
Adverse possession does not prevent sale 

of interest in, g 2916: 995. 
Estates in, may be created to commence 

in future, g 2917: 995. 
Creation of trusts in, how executed, g 

2918: 995. 
Rights of married women as to, g 2919: 

996. 
Mortgagor of, retains title and right of 

possession, g 2922: 997. 
Tenancy in common, by conveyance to 

two or more, g 2923: 997. 
Vendor's lien for purchase mone\. g 

2924: 997. 
Conveyance of, see CONVEYANCE o r 

R E A L PROPERTY, g 2925, et seq.: 1000. 
Recording of instruments affecting, g 

2925, et seq.: 1000. 
Occupying claimants of. rights of, g g 

2964-2971: 1022. 
Homestead rights in, see HOMESTEAD, g 

2972, et seq.: 1025. 
Leasing of, see LANDLORD AND TENANT. 

g 2988, et seq.: 1046. 
Easements in, see EASEMENTS, g 3004, 

et seq.: 1055. 
Mechanics' liens upon, g 3089: 1098. 
Sale or mortgage of, by guardian, g 3206: 

1157. 
By administrator, gg 3323-3332:1193. 

Possession and control of by adminis
trator, gg 3333-3335: 1197. 

Of decedent, descent and distribution 
of, g 3366, et seq.: 1210. 

Limitation of actions to recover, g 3447. 
It 7: 1243. 

Place of bringing actions affecting, g<> 
3491-3493: 1291. 

Actions affecting, notice of to be taken 
by third parties, g g 3543, 3544: 1325. 

Actions for injuries to, what petition 
must state, g 3636: 1392. 

Levy of execution upon, in another 
county, g 3958: 1579. 
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Property, Real—continued: 
Of deceased judgment debtor, may be 

subjected to payment of judgment, $'i 
4036-4039: 1610. 

Conveyance of, by commissioner, §1 3805-
3812: 1516. 

Levy of attachment upon, how made, 
I 3899: 1552. 

Redemption of, from execution sale, \ 
4045, et seq.: 1613. 

Sheriff's deed for. U 4062-4064: 1620. 
Recovery for injuries to, by purchaser at 

execution sale. \ 4065: 1622. 
Appeals to supreme court in actions af

fecting, I 4110: 1645. 
ACTION FOR RECOVERY OF: 

Place of bringing, \ 3491: 1291. 
Publication of original notice in. \ 

3534,1f 1: 1317. 
Proceedings, parties: H 4182, 4183: 

1722. 
Plaintiff to recover only on his own 

title, i 4184: 1723. 
By tenant in common or co-tenant, \ 

4185: 1724. 
Service upon agent of nonresident. \ 

4186: 1724. 
Pleadings and abstract, H 4187-4189: 

1724. 
Substitution of landlord, \ 4190:1725. 
Trial; verdict; judgment, \\ 4191-

4197: 1725. 
Limitation of recovery for use and 

occupation, ? 4198: 1726. 
Improvements set off, I 4199: 1726. 
Exemplary damages, I 4200: 1726. 
Liability of tenant, \ 4201: 1726. 
Proceeding in case of crop planted, 

? 4202: 1726. 
Judgment and writ of possession. \ 

4203: 1727. 
Recovery for rent accruing after 

judgment, ? 4204: 1727. 
New trial, \\ 4205-4207: 1727. 

Action of forcible entry and detainer as 
to, U 4208-4222: 1727 

Action to quiet title to, \\ 4223-4227. 
1731. 

Action to establish disputed corners and 
boundaries of, U 4228-4239: 1734. 

Action for partition of. \\ 4240-4272: 
1737. 

Foreclosure of mortgages on, \\ 4287-
4296: 1745. 

Contracts for sale of, foreclosure, 'i\ 
4297, 4298:1754. 

Forfeiture or cancellation of, jjg 4299-
4301: 1756. 

Actions affecting, before justice, trans
fer of, \\ 4505, 4506: 1810. 

Introduction in evidence of instruments 
affecting, \\ 4629-4632: 1855. 

Lien of bail bonds upon, \ 5513: 2111. 
Liene of judgments for fines in criminal 

actions upon, \ 5531: 2117. 
Proprie tary Medicines: 

Manufacturers of, privileges and liabili
ties of as to intoxicating liquors, \\ 
2385, 2386: 826. 

May be sold by others than registered 
pharmacists, \ 2588: 897. 

Prosecuting Witness: 
Costs of preliminary examination may 

be taxed to, \ 5238:1999. 

Prosecuting Witness—continued: 
Name of, t obe indorsed on indictment: 

costs may be taxed to, \\ 5275, 5276: 
2008. 

Costs of proceedings before justice may 
be taxed against; appeal, \ 56(Mi: 
2128. 

Prosecution: 
Verification of pleading not necessary 

when it would subject to, \ 3587: 
1368. 

Witness not required to testify as to 
matters which would subject him to. 
except, ? 4612:1840. 

Prosecutions: 
In what name conducted, Const., art. 5, 

§ 8: 97. 
For failure to turn to right on highway, 

by whom brought, \ 1569: 580. 
For violation of fish and game laws, how 

and where brought, \ 2559: 888. 
For adultery, how commenced, \ 4932: 

1938. 
In criminal cases, limitation of, \\ 5163-

5168: 1985. 
For violation of city ordinance, limita

tion of, ? 5166: 1986. 
Prostitutes: 

Deemed vagrants, \ 5119: 1980. 
Prostitution: 

Enticing away female for purpose of, 
punished, \ 4760: 1891. 

Penalty for, ? 4943: 1943. 
Houses kept for, deemed nuisances. \ 

5080: 1972. 
Protest: 

Of notes and bills, l\ 3053-3055: 1076. 
Of notary public, as evidence, \ 4624: 

1848. 
Provisions: 

Diseased or unwholesome, punishment 
for sa^e of, ? 4981: 1951. 

Public Auction: 
Execution sales to be at, § 4028: 1603. 

Public Buildings: 
Oath to be taken by persons having con

trol of, 1179: 150. 
Expenditures for, in excess of lawful 

authority prohibited, § 185:151. 
In counties, where vote required for 

erection of, ? 423: 231. 
Insurance money may be expended 

for reconstruction of, \ 425: 232. 
Powers of board of public works as to, in 

cities, I 870: 357. 
Exempt from taxation, \ 1304, \ 2: 453. 
Claim of subcontractor for labor, 

etc., upon, how secured, \\ 3102-3104: 
1114. 

Exempt from execution, ? 4007: 1595. 
Defacing, punished, \ 4802:1905. 
Injuring, occupying, or misusing at 

night, punished, \ 4793: 1903. 
Public Documents: 

Printing and distribution of, il 124-137: 
139. 

Public Funds: 
State, collection of through depositaries, 

31111-114: 137.' 
County, loaning of forbidden, \ 1457: 548. 

May be deposited in banks, when, \ 
1457: 548. 
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Public Grounds: 
In cities, see STREETS AND PUBLIC 

GROUNDS, g 751, et seq.: 310. 
Transfer of, to school district, g g 931, 

932: 377. 
Made applicable to special 

charter cities, g 1024: 396. 
Exempt from taxation, g 1304: 453. 

Public Health: 
Duties of State Board of Health as to, g 

2565: 889. 
Duties of local board of health as to, 

g 2568, et seq.: 890. 
Duties of board of health in special 

charter cities as to, g g 1026-1029: 396. 
O F F E N S E S AGAINST: 

Failure to label poisons and keep 
record of sales, g 4976: 1950. 

Inoculating with smallpox; spread
ing1 contagious disease, gg 4977, 
4978: 1950. 

Throwing dead animals into streams, 
wells, etc., g 4979: 1951. 

Selling drugged liquors, g 4980: 1951. 
Selling unwholesome provisions, g 

4981: 1951. 
Adulterating food, liquors or drugs, 

gg 4982, 4983: 1951. 
Mixing, coloring or staining articles 

of food, gg 4984-4986: 1951. 
Use of glucose, gg 4987, 4988: 1952. 
Sale of impure or adulterated milk, 

gg 4989-4991: 1952. 
Regulation of sale of lard from dis

eased hogs, g g 4992, 4993: 1953. 
Sale of canned or soaked goods, gg 

4994-4998: 1953. 
Seats for female employes. g 4999: 

1954. 
Public Lands: 

Grants to state not to be located on lands 
already occupied, Const., art., 11, g 7: 
108. 

Rights of United States in, g 2: 113. 
Of United States, jurisdiction over, g 4: 

114. 
Governor to relinquish mere color of 

title to real owners, g 80, 81: 131. 
Lists of lands granted to state to be cer

tified and recorded in each countj, 
and effect thereof, g 82: 131. 

Patents for, how executed, g 76:131. 
Become subject to taxation, when, g 1304, 

\ 6: 454. 
Use of, for water power improvements, g 

1992: 685. 
Settlers on, entitled to right» of occupy

ing claimants, g 2968: 1025. 
Ihiblic Libraries: 

Power of cities and towns to establish, 
gg 727-732: 305. 

Made applicable to special charter 
cities, ?|952,953: 380. 

See, also, LIBRARY. 
Public Moneys: 

Receipts and expenditures of to be pub
lished with laws, Const., art. 3, g 18: 85. 

Persons failing to account for. ineligible 
to office, Const., art. 3, g 23: 86. 

To be drawn only upon lawful appropria
tions, Const., art. 3, g 24: 86. 

Conditions on which paid or appro
priated, Const., art. 3, J 31: 90. 

Public Moneys—continued: 
And property, vote necessary to appro

priate to local or private purpose. 
Const., art. 3, g 31: 90. 

Appropriations of, how drawn, duties of 
officers drawing, gg 109,110: 136. 

State, collection of through depositories, 
gg 111-114: 137. 

Expenditures by regents, trustees, etc.. 
provisions to secure integrity in. g g 
178-190: 150. 

Appropriations of, to state institutions 
not to be diverted. gg 187,188: 151. 

Not to be appropriated to sectarian use», 
g 593: 267. 

County, loaning and depositing of by 
county treasurer. g 1457: 548. 

Public Offenses: 
See O F F E N S E S , PUBLIC. 

Public Officers: 
See OFFICERS. 

Public Peace, Offenses Against: 
Affrays; unlawful assemblages; riots. gg 

5029-5033: 1959. 
Using blasphemous or obscene language. 

g 5034: 1960. 
Injuring or destroying houses or boats, 

g 5035: 1960. 
Prize fighting, gg 5036-5038: 1960. 
Horse racing, g 5039: 1960. 
Breach of Sabbath, g 5040: 1960. 

Public Policy, Offenses Against : 
Lotteries, g 5000: 1954. 
Selling liquors to Indians, g 5001: 1954. 
Minors not to be allowed in saloons, g 

5002: 1954. 
Keeping opium joint, g 5003: 1954. 
Selling firearms to minors, g 5004: 1955. 
Selling tobacco to minors, \ 5005: 1955. 
Sale of cigarettes;, mulct tax, gg 5006. 

5007: 1955. 
Infringement of civil rights, g 5008: 1956. 
Bringing pauper within the state, g 5009: 

1956. 
Carrying on business without license. 

g 5010: 1956. 
Putting in circulation foreign bank

notes, g 5011: 1956. 
Bringing diseased sheep, horses, etc., 

within the state.gg 5012,5013,5020:1956. 
Diseased horses, etc., taken up and 

killed, g 5014: 1957. 
Disposing of diseased hogs, or allowing 

to escape, gg 5015-5019: 1957. 
Bringing within the state or having in 

possession Texas cattle, gg 5020, 5021: 
1957. 

Introducing or cultivating diseased hop 
roots, gg 5022, 5023: 1958. 

Permitting Canada thistles to mature. 
g 5024: 1958. 

Running threshing machines without 
boxing, g 5025: 1958. 

Failure to properly equip steam boilers, 
g 5026: 1959. 

Blacklisting employes, gg 5027, 5028: 
1959. 

Public Pr int ing and Binding: 
General provisions concerning, g 117 

144: 138. 
See, also, STATE P R I N T E R AND BINDER. 

Public Shows: 
Taxation and licensing of, in counties, g 

1349: 475. 
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Publ ic Squares: 
Not to be vacated bv special law. Const., 

a r t . 3, g 30: 88. 
Cit ies and towns may condemn land for, 

g 880: 359. 
Transfer of, to independent school dis

t r ic ts , g g 931. 932: 377. 
Made appl icable to special c h a r t e r 

cities. g 1024: 396. 
Publ ic W a y s : 

To lands hav ing none. gg 2028-203] : 706. 
Publicat ion: 

Acts t ake effect by, when, g 30: 118. 
Of laws, how paid for, g 47: 120. 
Of supreme cour t repor ts . g 213, vt scq.: 

156. 
Of proceedings of board of supervisors , 

g 441: 235. 
Of city and town ordinances, g g 686, 687: 

292. 
Made appl icable to special c h a r t e r 

ci t ies, g 952: 380. 
Of proclamat ion for gene ra l election. g 

1062: 402. 
Of ballot , by county audi tor . g 1112: 415. 
Of notice of t a x sale, g g 1419-1421: 508. 
Of notice of appl icat ion for t ax deed, g 

1441: 524. 
Of not ice for t h e es tab l i shment or a l ter 

at ion of road, g 1495: 559. 
Of not ice of incorporat ion, g 1613: 590. 
Of not ice of dissolution of corporat ion, g 

1617: 593. 
By insurance company, of certificate of 

s ta te audi tor , g 1737: 621. 
By life insurance company, of certifi

ca te of s ta te audi tor , g 1796: 640. 
Of not ice of incorporat ion of savings 

bank, g 1842: 651. 
By savings bank, of cert if icate of s ta te 

audi tor , g 1843: 651. 
By s t a t e bank, of certificate of s ta te 

audi tor , g 1864: 656. 
Of qua r t e r l y s ta tements bv savings and 

s ta te banks , g 1873: 658. " 
Of notice of appl icat ion for pe rmi t to 

sell l iquors, g 2388: 828. 
Of school laws,by s ta te super in tenden t , g 

2624: 906. 
Of notice of assignment for credi tors , g 

3074:1092. 
Of cert if icate of l imi ted pa r tne r sh ip , g 

3109: 1116. 
Of not ice of dissolution of l imi ted par t 

nersh ip , g 3121: 1117. 
Of not ice of sale of uncla imed proper ty , 

g 3131: 1120. 
Of not ice of p roba te of will, g 3284: 1177. 
Of notice of appo in tment of adminis

t ra tor , g 3304: 1186. 
Of notice of o rde r of cour t as to executor 

or admin i s t r a to r , g 3403: 1228. 
O F O K I G I N A L N O T I C E : 

Agains t corporat ion, \ 3531: 1316. 

Quail: 
Protec t ion of, gg 2551, 2552: 886. 

Qualification for Office: 
î ï o re l ig ious tes t to be r equ i r ed as, 

Const., a r t . 1, g 4: 61. 
Duel ing disqualifies. Const.. a r t , 1. ? 5:61. 

Publicat ion—cont inued: 
O F ORIGINAL N O T I C E — c o n t i n u e d : 

I n genera l , when pe rmi t t ed , g 3534: 
1317. 

Aga ins t unknown defendants , gg 
3538-3540: 1322. 

Of not ice i n ac t ion of forcible e n t r y and 
de ta ine r , § 4213: 1729. 

Of notice of ac t ion to es tab l i sh d isputed 
corners and boundar ies , g 4229: 1735. 

Of notice of sale u n d e r cha t t e l m o r t g a g e , 
gg 4276, 4277: 1744. 

Of change of name , gg 4473-4475: 1802. 
Affidavits as to fact of, g 4680: 1867. 
Method of t a k i n g deposit ion of person 

served by, g g 4696, 4697: 1871. 
Publisher: 

Of newspaper , to m a k e affidavit of pub
l icat ion of notices, g 3536: 1321. 

Punishment : 
Crue l and unusual , forbidden, Const. , a r t . 

1, ? 17: 71. 
Of m e m b e r s of Gene ra l Assembly for 

d isorder ly behav ior , Const. , a r t . 3, g 9: 
84. 

On convict ion of m u r d e r in first degree , 
to be fixed by jury, g 4731: 1884. 

May be reduced by supreme cour t on ap
peal in c r imina l cases, g 5462: 2086. 

I n pen i ten t ia ry , wha t to consist of, g 5675: 
2142. 

Pupi l s : 
In common schools, dismissal or expul

sion of, g 2782: 946. 
Purchase H o n e y : 

P r o p e r t y not exempt from execut ion 
upon j udgmen t for, g 4015: 1600. 

Purchaser: 
Officer not to become, a t h i s own sale, g 

547: 260. 
A t t a x sale, who deemed, g 1423: 510. 
A t t a x sale, to be indemnified when, g g 

1446, 1447: 543. 
In good faith, a t judic ia l or t a x sale, has 

color of t i t l e , g 2967: 1024. 
In good fai th, p ro tec ted aga ins t 

mechanics ' l iens, when, g 3092: 1102. 
F r o m deceased nonres iden t a l ien, pro

tec ted aga ins t dower of nonres iden t 
widow, g 3368: 1215. 

A t judic ia l sale u n d e r not ice by publica
tion, not affected by new t r i a l , g 3977 : 
1511. 

A t execut ion sale, may recover for 
in jur ies to p rope r ty d u r i n g y e a r for 
redempt ion , g 4065: 1622. 

I n good faith, not affected by judgment , 
on appeal , g 4146: 1704. 

A t sale u n d e r cha t t e l mor tgage , gg 427*-
4282: 1744. 

A t t a x sale, may recover for waste or 
t respass , gg 4311, 4312: 1761. 

U n d e r execution, may recover for waste 
or t respass , g 4309: 1761. 

Qualification for Office—continued 
Of member s of Gene ra l Assembly, Const. , 

a r t . 3. \\ 4, 5: 84. 
Each house to be judge of, as to its own 

members , Const., a r t . 3, g 7: 84. 
By oath and bond, g 1177, et seq.: 429. 

Q 
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Qualification for Office—continued: 
See, also, OATH OF OFFICE and O F F I 

CIAL, BONDS. 
Qualification of Sureties: 

On bonds required by law, \\ 358, 359: 
207. 

On official bonds, \ 1187: 433. 
On bonds for stay of execution, (j 3997: 

1594. 
Quantity: 

Denial concerning, how made, 'i 3612: 
1383. 

Quarantine: 
State Board of Health has general super

vision of, § 2565: 889. 
Establishment and termination of, by 

local board of health, \ 2568: 890. 
Quart: 

For measuring commodities not liquids, 
contents of, \ 3014: 1057. 

Quartermaster-General: 
Appointment of, § 2174: 771. 

Questions: 
Submitted to vote of people, see SUBMIS

SION OF PROPOSITIONS TO POPULAR 
VOTE. 

Attached to pleadings, \ 3604-3611: 1382. 

Questions—continued: 
May be submitted to jurv for special 

findings, \ 3727: 1453: 
In criminal cases, 'i 5405: 2068. 

To be put to garnishee. \\ 3939,3941: 1569. 
Quieting Title: 

Action for, \\ 4223-4227: 1731. 
Demand of quitclaim: costs; attorneys' 

fees, I 4226: 1733. 

Weight of, per bushel, \ 3016: 1058. 
Quitclaim Deed: 

Form for, \ 2958: 1020. 
Demand of, in action to quiet title, 'i 

4226: 1733. 
Quorum: 

Of senate and house; what constitutes 

f owers of less number, Const., art. 3, 
8:84. 

Of judges of supreme court, § 193:153, 
and R. 1 1 : 2151. 

Of board of supervisors, \ 413: 222. 
Of city or town council, \ 668, \ 2: 285. 
Of regents or trustees of state institu

tions, \ 2615: 905. 
Quo Warranto: 

Actions of, U 4313-4335:1761. 

R 
Rafts: 

See BOATS AND R A F T S , \l 4402-4416: 
1790. 

Railroad: 
Term includes what, I 2122: 753. 
See RAILWAYS. 

Railroad Commissioners: 
See BOARD of RAILROAD COMMISSION

ERS, \ 2111, etseq.: 750. 
Railways: 

Counties not to become stockholders in, 
? 594: 267. 

Right of way for, in cities and towns, \ 
767: 324. 

Gates for, at street crossings in cities, \ 
769: 327. 

Speed of trains of, in cities and towns, \ 
769: 327. 

Required to build viaducts in cities, \ 
770: 328. 

Liability of, for paving in cities, \\ 834, 
835: 348. 

In special charter cities, \ 979 (834, 
835): 385. 

Action against, to collect special assess
ments, I 840: 349. 

Donation of station grounds, etc., to. bv 
city or town, §« 885, 886: 360. 

Duties of, as to culverts and drains in 
special charter cities, \ 964: 382. 

Taxation of, U 1334-1342: 471. 
Must keep lands free from Russian 

thistles, I 1563: 579. 
May construct bridges or ferries across 

boundary rivers, f 1582: 583. 
Stockholders of, liability for corporate 

debts, I 1616: 592. 
Mav use public levee for road-bed, \ 

1951: 676. 
Right of drainage under, § 1955: 677. 
May be subjected to easement forwater 

power improvement, \ 1991: 685. 

Railways—continued: 
CONDEMNATION O F LAND BY: 

For what purpose, U 1995-1998: 686, 
and I 2014: 700. 

Method of, M 1999-2008: 688. 
Appeals from, U 2009-2013: 697. 

May change water courses, § 2014: 700. 
Forfeiture of right of way by non-user, 

| 2015: 700. 
Abandoned right of way may be recon-

demned, I 2016: 701. 
May raise or lower roads; conditions, \\ 

2017-2019: 701. 
May cross railways, canals and water 

courses, I 2020: 703. 
Liability of, as to bridges, \ 2021: 703. 
Must construct private crossings and 

cattle-guards, \ 2022: 703. 
May be built to mines and quarries, 'i 

2031: 707. 
Right of way for, along Mississippi and 

Missouri rivers, g 2033: 707. 
Change of name of, \\ 2034, 2035: 707. 
Consolidation, connections and exten

sions of, U 2036-2038: 708. 
Lessees of, duties and liabilities of, \ 2039: 

709. 
Offices, officers and records of, § 2040: 709. 
Stock of, transfer of shares of, \ 2040: 709. 
Bonds and mortgages of, | | 2041-2043, 

204», 2050: 710. 
Rolling stock and personal property 

deemed part of, \ 2043: 710. 
Preferred stock of, U 2044, 2045: 710. 
Directors of, election of bv bondholders. 

I 2046: 711. 
May hold stock of other railways. § 2047: 

711. 
Foreign, privileges of in this state. \ 

2048: 711. 
Equipment and rolling stock of, condi

tional sale of, \\ 2051-2053: 712. 
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Railways—continued : 
\ 'attle-guards: stock killed for want of, 

> U 2054, 2055: 712. 
' lload crossings, and signs at, § 2054: 712. 

v Fonces, stock killed for want of, \\ 2055, 
2057, 2058: 714. 

Depot grounds, speed and stock killing 
at, I 2055: 714. 

Fences, when and how to be built, pen-
^ alty for not building, U 2057, 2058: 727. 

Crossing other railways near Mississippi 
river, \ 2059: 728. 

Crossings of; at grade; interlocking 
switches, proceedings in court, \\ 
2060-2065: 728. 

Operating other lines, liability, \ 2066: 
729. 

May sell or lease property and fran
chises, I 2066: 729. 

May mortgage rights under leases, con
tracts, etc., I 2067: 729. 

Change of ownership or name, effect of, 
I 2068: 729. 

He port cost of construction, etc., to 
General Assembly, \ 2069: 730. 

Legislative control of, perpetuated, \ 
2070: 730. 

Liability of, for negligence or wrongs of 
employes, ? 2071: 730. 

Pires, liability for, \ 2056: 724. 
Signals at road and street crossings, \\ 

2072: 733. 
Stopping at railway crossings, \ 2073: 

734. 
Liability of, as carriers not limited by 

contract, rule or regulation, \ 2074: 
734, and \ 3136: 1121. 

Lien of judgment against, for injuries, 
priority, \ 2075: 73o. 

Classification of; reports required for, 
U 2076, 2078: 735. 

Maximum passenger fares upon, \ 2077: 
736. 

Automatic couplers and brakes required, 
penalty, \\ 2079-2083: 737. 

T A X E S I N AID O F : 
May be voted by township, town or 

city: limit, \ 2084: 737. 
Petition for, notice, submission, cer

tificate, l ew, collection, \i 2085, 
2086: 738. 

Payment to company, conditions, \ 
2087: 743. 

Certificates to taxpayers, exchange 
for stock or bonds, £ 2088: 744. 

Corporations receiving, limited as 
to incumbrances, \ 2089: 745. 

Forfeiture and cancellation of, \ 2090: 
745. 

Voted through illegal inducements, 
void, \ 2090: 745. 

May be paid in labor or materials, 
I 2091: 746. 

Relocation of line, proceedings, condi
tions, effect, M 2092-2098: 746. 

UNION DEPOTS: 

Corporations to build and maintain, 
powers and duties, U 2099-2101: 
748. 

Railways may become stockholders, 
in, I 2099: 748. 

Railways using, not released from 
liability, $ 2102: 748. 

Railways—continued : 
Crossings, station-houses and connect

ing tracks may be required at, \\ 2103. 
2104: 748. 

Names of stations, to be conformed to 
names of towns, etc.; penalty. 'i\ 2105 
2107: 749. 

Terminal offices required; duties at; 
penalty, \\ 2108-2110: 749. 

Powers and duties of railroad commis
sioners as to, see BOARD OF RAILROAD 
COMMISSIONERS, U 2111-2119: 750. 

Must furnish and transport cars and pro
vide shipping facilities, \ 2116: 751. 

Must give free transportation to rail
road commissioners and their assist
ants, I 2151: 765. 

As CARRIERS: 
Term includes what, \ 2122: 753. 
Charges of, to be reasonable, \ 2123: 

753. 
Unjust discrimination forbidden; 

traffic with connecting lines; long 
and short haul, \\ 2124-2126: 754. 

Pooling contracts forbidden, \ 2127: 
755. 

Schedule of charges to be posted, i¡ 
2128: 755. 

Charges not to be increased without 
notice, I 2128: 755. 

Continuous shipments to be favored, 
I 2129: 756. 

Violations of law by, civil and crim
inal liability for, U 2130-2132: 757. 

Supervision of, by railroad commis
sioners, \ 2133: 758. 

Complaint against, before commis
sioners, proceedings, order, en
forcement, U 2134-2137: 758. 

Maximum passenger rates, \ 2077: 
736. 

Schedule of maximum freight rates, 
revision of by commissioners; 
effect, I 2138: 760. 

Complaints concerning; hearing; 
evidence; determination; ef
fect, U 2139-2141: 761. 

Must make annual report to commis
sioners, | 2143: 762. 

Extortion by, defined and punished, 
l\ 2144, 2147, 2148: 763. 

Unjust discrimination by, defined 
and punished, \\ 2145-2148: 763. 

Actions against, to recover fines and 
forfeitures, \ 2149: 764. 

Free transportation and reduced 
rates allowed, when, \ 2150: 765. 

To carry railroad commissioners 
free, I 2151: 765. 

Rights and duties of, as to traffic over 
connecting lines, H 2152-2157: 765. 

Liability of, not limited by con
tract, rule or regulation, '£ 
2074: 734, and \ 3136: 1121. 

Transportation of fish or game by, pun
ished, I 2557: 888. 

Claiming lands under grants, to place 
evidence of title on record; effect, 'i'i 
2939, 2940: 1014. 

Mechanics' liens upon, \ 3091: 1102. 
Place of bringing actions against, \ 

3497: 1294. 
Service of original notice upon, \ 3529: 

1315. 
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Railways—continued : 
Injunctions to stop operation of, \ 4359: 

1778. 
Obstruction of, or injury to, punished, 

<S 4809: 1906. 
Regulations as to transportation of ani

mals by, I 4970: 1949. 
Throwing stones or discharging' fire

arms at trains of, punished, \ 4810: 
1906. 

Getting on or off trains of, while in mo
tion, punished, ? 4811: 1906. 

Interference with property or operation 
of, U 4812-4815: 1907. 

Malicious injuries to, punished, I 4807: 
1905. 

Venue of crime committed on train, <j 
5159:1985. 

Evidence of obstruction of highway by, 
? 5486: 2102. 

See, also, STREET RAILWAYS. 
Railway and Toll Bridges and Ferries: 

Across boundary rivers, ?? 1582-1588: 
583. 

Railway Car: 
Breaking and entering, punished, \ 4794: 

1903. 
Railway Companies: 

See R A I L W A Y S . 
Railway Corporations: 

Term includes what, \ 2122: 753. 
See R A I L W A Y S . 

Railway Crossing's: 
Near Mississippi river, \ 2059: 728. 
Interlocking switches at, \ 2060: 728. 
At grade; proceedings in case of dis

agreement, I 2063: 729. 
Trains must be stopped at, \ 2073: 734. 
Station-houses and connecting tracks 

may be required at, U 2103, 2104: 748. 
Over streets in cities; gates at, \ 769:327. 
OVER ROADS: 

Cattle-guards and signs at, jj 2054: 
712. 

Signals at, 1 2072: 733. 
Raising or lowering roads at, \ 2017: 

701. 
Over other railways, canals, etc., $ 2020: 

703. 
Rape: 

Defined and punished, I 4756:1888. 
Assault with intent to commit, punished, 

\ 4769: 1896. 
What evidence sufficient in prosecution 

for, I 5487: 2102. 
Corroboration required in prosecution 

for, \ 5488: 2102. 
Limitation of prosecution for, I 5164, fflf 

3, 4: 1986. 
Raspberries: 

Weight of, per bushel, § 3016: 1058. 
Rate: 

For water, gas and electric service, regu
lation of, in cities and towns, | | 724, 
725: 304. 

See, also, CHARGES. 
Rate of Interest: 

See INTEREST, g 3038, et seq.: 1061. 
Ratio: 

Of representation in General Assembly, 
Const., art. 3, g 35: 90. 

How, and how often to be fixed, Const., 
art. 3, g 36: 90. 

Real Estate: 
See PROPERTY, R E A L . 

Reasonable Doubt: 
Of guilt of defendant, entitles to acquit

tal, ? 5376: 2053. 
Of degree of offense, effect of, g 5377: 

2059. 
Rebate of Taxes: 

By board of supervisors in case of de
struction of property, \ 1307: 458. 

Receipt: 
By state treasurer for money paid him. 

what to state, g 103: 136. 
May be required for fees paid, $ 1294: 450. 
For taxes paid, what to state, 11405: 500. 

By purchaser at tax sale, 11434: 514. 
May be demanded on making tender, \ 

3063: 1081. 
By officer for execution, \ 3964: 1581. 

Receiver: 
Upon dissolution of corporation, \ 1640: 

601. 
Upon dissolution of insurance company, 

I 1731: 620. 
Upon dissolution of life insurance com

pany, 11777: 635, and 11795: 640. 
For insolvent bank, 11877: 658. 
When and how appointed, \ 3822: 1520. 
Oath and bond of, I 3823: 1523. 
Powers of, \ 3824: 1523. 
Questions of priority of liens upon prop

erty in hands of, to be submitted to 
court, \ 3825: 1525. 

For joint or partnership property taken 
under attachment, <j 3904: 1554. 

Taken under execution, \ 3978: 1587. 
For mortgaged personal property taken 

under execution, \ 3988: 1589. *""*"**»• 
For property of execution debtor, \ 4078: 

1625. ' s ^ . 
Compensation of, \ 4084: 1626. r 

Receiver of Land Office: 
Receipt or certificate of, as evidence, \\ 

4641, 4642: 1858. 
Receiving1 Stolen Goods: 

Punishment for, \ 4845: 1920. 
Recognizances : 

Forfeiture of, to be reported by clerk of 
district court and magistrates, § 1302: 
451. 

See, also, BONDS. 
Recommitment of Defendant: 

After appearance, \ 5396: 2065 
After giving bail, \\ 5520-5523: 2114 

Record: 
Of tax sale, as evidence, \ 1451: 547. 
Of instruments affecting personal prop

erty, U 2905, 2906: 982. 
Of instruments affecting real estate, \ 

2925, et seq.: 1000. 
Admissible in evidence, \ 4629:1855. 

Of assignment for creditors. \ 3072: 1090. 
Of certificate of limited partnership, 'i 

3108: 1115. 
Of will after probate, \ 3287: 1178. 
Of sheriff's deed for real estate, \ 4003: 

1622. 
O F COURT: 

To be signed by judge, when, \ 242: 
165. 

Amendment and correction of, \\ 
243, 244: 166. 
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Record— continued : 
O F COURT—continued: 

Books of, to be kept by clerk, f 288: 
177. 

In probate matters, H 3411-
3414: 1229. 

Not to be altered or impaired with
out authority, \ 3646: 1397. 

Decision of court when acting- as 
jury to be part of, I 3654: 1406. 

Motions for continuance and objec
tions thereto, to be part of, \ 3669: 
1413. 

Certified report of trial to be part 
of, I 3675: 1414. 

Instructions to be part of, \ 3707: 
1439, and \ 3720: 1447. 

Consent to trial after discharge of 
juror for sickness to be made part 
of, \ 3713: 1444. 

Report of trial before referee to be 
part of, g 3742: 1462. 

Appointment and affidavit of referee 
to be part of, \\ 3744, 3745: 1462. 

On appeal to supreme court, {¡g 4122-
4127: 1665. 

What deemed Dart of, in criminal cases, 
g 5461: 2086. ' 

Records: 
Of other states, authentication of, stat

utes of United States concerning, 
with synopsis, p. 34. 

Of district court, consist of what, g 288: 
177. 

To be kept by board of supervisors, g 
442: 237. 

Of county offices, transcribing and in
dexing of, effect, gg 2961-2963: 1021. 

In probate, what to be kept, gg 3411-3414: 
1229. 

Of court, not to be altered or impaired 
without authority, g 3646: 1397. 

Copies of, as evidence, gg 4635-4638:1857. 
Judicial, as evidence, g g 4644-4647: 1859. 
Executive and legislative, as evidence, 

g g 4649-4651: 1861. 
Recorder: 

Of city or town, see CITY CLERK. 
Of county, see COUNTY RECORDER, g 493, 

et seq.: 248. 
Redemption: 

Of county bonds, g 407: 220. 
From tax sale, method and terms of, 

gg 1436-1439: 515. 
By action, after deed made, g 1440: 

519. 
Notice of expiration of time for. g 

1441: 524. 
In case of Agricultural College lands, 

gg 2659-2661: 914. 
Prom execution sale, g g 4045-4065: 1613. 

Made applicable to proceedings in 
justices' courts, g 4066: 1623. 

From sales under judgment in foreclos
ure, g 4289: 1748. 

Redundant Matter: * ' 
May be stricken from pleadings on mo

tion, | 3618:1384. 
Referees: 

May deposit funds with clerk upon ap
plication for discharge, g 370: 210. 

To determine dispute as to extent of 
homestead, gg 2982-2984: 1042. 

To try claims against estates. g 3344: 
1203. 

Referees—continued : 
For setting off widow's share, g 3370: 

1216. 
Hearing and decision of causes bv, g 3736: 

1459. 
Vacancies in, how filled, g 3737: 1459. 
Power of; proceedings before, gg 3738, 

3739: 1460. 
Report of, and exceptions thereto, g g 

3740-3742: 1460. 
Report of trial before, certification of. g 

3742: 1462. 
Selection of, g 3743: 1462. 
Appointment of, in vacation, g 3744:1462. 
Qualification of, g 3745: 1462. 
Time of hearing before, g 3746: 1462. 
Acceptance by, control of and procedure 

before, g 3747, 3748: 1463. 
To compute amount of judgment on de

fault, when, g 3791: 1508. 
Compensation of, to be taxed as costs. ¿ 

3862: 1533. 
For retaxation of costs, g 3864: 1534. 
Compensation of, g 3874: 1536. 
In proceedings auxiliary to execution, ¿ 

4074: 1624. 
Compensation of, in such cases, g 

4084: 1626. 
I N PARTITION PROCEEDINGS: 

To report incumbrances, g 4247: 1739. 
To make division, g g 4253^259: 1740. 
Compensation of, g 4272: 1743. 
Sale and conveyance by, g g 4262-

4268:1742. 
Bribery of, or acceptance of bribes b \ , 

punished, gg 4880, 4881: 1930. 
Attempt, to improperly influence, pun

ished, g 4882: 1930. 
Reference of Causes: 

By consent of parties, ? 3734: 1459. 
By order of court, g 3735: 1459. 
Proceedings in case of, gg 3736-3748: 

1459. 
Order.of,may be made upon intervention 

in attachment, g 3928: 1560. 
In actions to establish disputed corners 

and boundaries, gg 4230-4235: 1735. 
See, also, R E F E R E E S , supm. 

Reform School: 
See STATE INDUSTRIAL SCHOOL. g 2702. 

et seq.: 921. 
Regents: 

Of State University, g 2635, et seq.: 909. 
Regents and Trustees of State Institutions: 

Election, term of office, compensation 
of, and regulations concerning, g g 
2609-2620: 904. 

Oath to be taken by, and provisions to 
secure the integrity of, gg 178-191: 150. 

Regiments: 
Organization and officers of, gg 2177, 

2178: 772. 
Regimental Band: 

Provisions as to, gg 2178, 2182: 772. 
Register of Marriages: 

To be kept by clerk, g 2567: 889. 
Registered Pharmacist: 

Exempt from jury duty, g 333: 201. 
See PHARMACISTS, g 2584: 896. 

Registration: 
Of voters, g 1076, et seq.: 404. 
Of marriages, \ 2567: 889. 
By teacher, of state certificate or di

ploma, \ 2632: 908. 
Of pharmacists, \ 2584, et seq.: 896. 



2318 INDEX. 

Registry of Voters: 
In what cities required, \ 1076: 404. 
Board of registers; appointment; quali

fications: oath; term of office; compen
sation; meetings, \\ 1076, 1077: 404. 

When, by whom and how made and re
corded, U 1077-1082: 404. 

Not required for school elections. \ 1078: 
405. 

Except in certain cities, \ 2755: 936. 
Registers to make and post list of voters, 

I 1079: 406. 
Correction of lists and delivery to judges, 

U 1080, 1083: 406. 
Proceedings public; right to be heard; 

registry of the sick, \ 1081: 406. 
Registration on election day, to whom 

allowed and how made, \ 1082: 406. 
Provision against double registry, \ 1083: 

407. 
New registry, how and how often made, 

\ 1084: 407. 
Notice of time and place of registration, 

how and by whom given, \ 1085: 407. 
Duties of city clerk, as custodian of 

registry books, lists, etc., \ 1086: 407. 
Failure or misconduct of registers, pun

ished, I 1087: 408. 
Law concerning, applies to cities under 

special charters, \ 1076: 404. 
Illegal, punished, \ 4931: 1937. 

Rehearing: 
In supreme court, \\ 4148, 4149: 1704, 

and R. \\ 60-65: 2159. 
In criminal cases, \ 5461: 2086, and 

R. I 82: 2164. 
Reinsurance: 

On the part of insurance companies, per
mitted, 11711: 614. 

Relatives: 
Liability of, for the support of their poor, 

U 2216, 2217: 779. 
May recover contribution from other 

relatives for the support of their poor, 
I 2223: 781. 

May accompany insane person to hospi
tal, \ 2266: 790. 

May procure special care for insane per
son in hospital, \ 2484: 795. 

May pay expenses of insane person in 
hospital, I 2285: 795. 

May secure discharge of insane person 
from hospital, \ 2276: 793. 

Liability of, for support of insane in hos
pital or county asylum, \ 2297: 797. 

May have inquest upon body of person 
dying in insane hospital, | 2303: 799. 

Release: 
Of distrained animals, on bond, \ 2318: 

804. 
Unlawful, punished, ? 2320: 805. 

Of judgment or mortgage by foreign ex
ecutor or guardian, \ 3308: 1187. 

Upon bond, of attached property, \\ 
3907-3910: 1554. 

As defense, must be specially pleaded, f 
3629: 1390. 

Relief: 
In civil action, limited by case made in 

petition, I 3775: 1499. 
Religion: 

Freedom in, guarantied, Const., art. 1, \ 
3: 61. 

Opinions concerning, not to affect civil 
rights, Cojist., art. 1, \ 4: 61. 

Religious Associations: 
Incorporation of, I 1642, et seq.: 602. 

Religious Instruction: 
To children in Home for Friendless. I 

3260: 1168. 
Bv chaplain, to convicts in penitentiary, 

g 5671: 2142. 
Religious Test: 

Not to be required as qualification for 
office, Const., art. 1, I 4: 61. 

Religious Worship: 
Disturbance of, punished, \ 4959: 1946. 

Relocation of County Seat: 
Proceedings for, <j 396-402: 216. 
Board of supervisors may authorize 

taking of vote for, \ 422, \ 15: 224. 
Relocation of Railways: 

Proceedings for, and effect of, £?. 2092-
2098: 746. 

Remainder: 
When liable to collateral inheritance 

tax, H 1470,1471: 551. 
Owner of estate in, may recover for waste 

or trespass, I 4307: 1760. 
Remand: 

Of case on appeal to supreme court, <!§ 
4143, 4144: 1703. 

Remedy: 
Civil, not merged in public offense, 'i 

3444: 1241. 
Remission: 

Of fines and forfeitures by governor. \\ 
5626-5628: 2132, and Const., art. 4, i 
16: 92. 

Of part of verdict or judgment, not to 
affect right of appeal, I 4110: 1645. 

Remonstrance : 
To petition for removal of county seat. 

I 398: 217. 
To application for permit to sell intoxi

cating liquors, I 2389: 828. 
Removal: 

Of officer, causes vacancy, when, \ 1266, 
\ 3: 445. 

Of assignee for creditors, \ 3085: 1096. 
Of guardian by court, \ 3198: 1154. 
Of executor from state, creates vacancy. 

I 3290: 1178. 
Of executor or administrator, proceed

ings, U 3416-3418: 1231. 
Of officers at penitentiary, \ 5712: 2148. 

Removal from Office: 
Grounds for; charges to be in writing, 

11251: 443. 
Complaint, proceedings and trial in dis

trict court; appeal, U 1252-1254: 443. 
When clerk is accused, \ 1255: 443. 

Suspension of clerk or sheriff when ac
cused, I 1256: 443. 

Temporary officers, how supplied in 
cases of suspension, \ 1257: 444. 

In case of city and town officers, \ 125S: 
444. 

Suspensions and appointments to be cer
tified to county officer or city clerk and 
recorded, \ 1257: 444. 

As to SUSPENSION OF STATE OFFICERS. 
see that title, U 1259-1264: 444. 

Renewal: 
Of corporations, how effected, \ 1618: 

593. 
Of limited partnerships, 1 3110: 1116. 
Of execution, in justice's court, \ 4542: 

1815. 
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B e n t : 
To be appor t ioned as be tween life es ta te 

and r ema inde r , § 2988: 1046. 
P a y m e n t of, to s t r anger , void, \ 2990: 

1047. 
Land lo rd ' s l ien for. \ 2992: 1048. 

Enforcement of, by a t t achmen t , \ 
2993: 1051. 

Collection and disposal of, by adminis t ra
tor , U 3333, 3334: 1191. 

Accru ing after j udgmen t in r ea l action, 
recovery of, \ 4204: 1727. 

Nonpayment of, as ground for action of 
forcible en t ry and de ta iner , \ 4208: 
1727. 

R e n t s a n d Prof i t s : 
L imi ta t ion of recovery for, \ 4198: 1726. 

R e p e a l of S t a t u t e s : 
Effect of, upon former s ta tutes , r i g h t s and 

proceedings , g 48, \ 1: 120. 
By Code, effect of, \\ 51-53: 126. 

R e p l e v i n : 
Act ion of, gg 4163-4181: 1712. 

Before just ice, g 4480: 1805, • and g 
4578: 1825. 

Issuance of wr i t of, to be en t e r ed by 
just ice on docket , g 4484: 1806. 

R e p l y : 
W h e n to be filed, g 3552: 1330. 
Copy of, must be filed, g 3558: 1331. 
On ove r ru l ing d e m u r r e r to answer, g 

3565: 1351. 
W h e n permi t ted , g 3576: 1364. 
Of wha t to consist, g 3577: 1365. 
D e m u r r e r s to, when, g 3579: 1366. 
W h e n to be verified, g 3580: 1366. 
In t e r roga to r i e s may be a t tached to, g 

3604: 1382. 
Denials in, as to t ime, sum, quan t i ty and 

place, § 3612: 1383. 
Divisions of, to be numbered, g 3616: 

1384. 
Inconsis tent defenses may be s ta ted in, 

g 3620: 1385. 
Allegat ions of, deemed controver ted , g 

3622: 1385. 
Supplementa l , when allowed, g 3641: 

1395. 
Ma t t e r in aba tement may be pleaded in, 

g 3642: 1395. 
In htibeas cm-pus proceedings need not 

be verified; issue raised by, gg 4449, 
4450: 1795. 

R e p o r t s : 
Of c r imina l stat ist ics, by secre tary of 

s tate , g 69: 130. 
Of fiscal condition of s tate , by s ta te au

ditor , g 89, \ 11: 134. 
Of t r e a su re r of s tate , g 107: 136. 
Of custodian of publ ic bui ldings , g g 150, 

151:145. 
Of execut ive council, g_ 157: 146. 
Of supreme cour t , provisions concerning, 

gg 213-224: 156. 
Of c r imina l s tat is t ics , by county clerk, 

g 293: 182. 
Of S ta te Agr i cu l tu ra l Society, jj 1656: 

604. 
Of S ta te Hor t i cu l tu ra l Society, g 1671: 

607. 
Of ra i l road commissioners, g 2114: 751. 
Of d i rec to r of W e a t h e r and Crop Serv

ice, g 1680: 608. 
Aud i to r may demand from savings and 

s ta te banks , g 1874: 658. 

Repor t s—cont inued : 
Of t rus tees of Hospi ta l for Insane, g 2255: 

787. 
Of commissioner of Bureau of Labor 

Sta t i s t ics , g 2470: 866. 
Of employers to Bureau of Labor S ta t i s 

tics, gg 2474-2476: 868. 
Of mine inspectors, g 2483: 870. 
Of Geological Survev , g 2501: 876. 
Of oil inspectors , g 2506: 877. 
Of inspectors of passenger boats, g 2514: 

879. 
Of da i ry commissioner, g 2515: 879. 
Of s t a t e ve t e r ina ry surgeon, g 2532: 

883. 
Of fish and game warden , g 2539: 884. 
Of S t a t e Board of H e a l t h , g 2565: 889. 
Of t rus tees of So ld ie rs ' Home, g 2603: 

902. 
Of supe r in t enden t of publ ic ins t ruct ion, 

g 2625: 907. 
Of p res iden t and r egen t s of S ta te Uni

vers i ty , J 2641: 911. 
Of t rus tees of A g r i c u l t u r a l College, ¡> 

2650: 912. 
Of S t a t e Normal School, g 2680: 917. 
Of Orphans ' Home, g 2683: 918. 
Of Ins t i tu t ion for Feeble-Minded Chil 

dren , g 2693: 920. 
Of S ta te Indus t r i a l School, g 2705: 922. 
Of College for Blind, g 2717: 925. 
Of School for Deaf, g 2725: 927. 
Of county supe r in t enden t to s ta te super

in t enden t , g 2739: 931. 
Of l i b r a r i a n of S ta te L i b r a r y , g 2866: 

973. 
Of associate l ib ra ry to S t a t e L i b r a r y , g 

2869: 973. 
Of ass ignee for credi tors , g 3080: 1094. 
Of executors , admin i s t r a to r s and guard

ians , g 3420: 1231. 
Of referee , g 3740: 1460. 
Of referees in pa r t i t ion proceedings . \'i, 

4255, 4259, 4265:1740. 
Of cour ts , as evidence of t h e unwr i t t en 

law, g 4652: 1862. 
Of t h e warden of t he pen i ten t ia ry , H 

5664, 5665: 2140. 
O P S T A T E O F F I C E R S : ' 

W h e n to be del ivered to governor . g 
122: 138. 

W h a t t ime to cover, g 123: 139. 
P r i n t i n g and d is t r ibut ion of, I I 124 

136: 139. 
R e p o r t of T r i a l : 

How made and certified: effect and use 
of, g 3675: 1414. 

R e p o r t e r , S h o r t h a n d : 
See S H O R T H A N D R E P O R T E R . 

R e p o r t e r of S u p r e m e Cour t : 
See S U P R E M E C O U R T R E P O R T E R , g 213, 

et seq.: 156. 
R e p r e s e n t a t i o n : 

I n Genera l Assembly, r a t io of, Const., 
a r t . 3, I 35: 90. 

How and how often to be fixed, 
Const. , a r t . 3, ? 36: 90. 

R e p r e s e n t a t i v e Di s t r i c t s : 
How const i tu ted, Const., a r t . 3, \\ 35, 36: 

90. 
To be composed of whole and cont iguous 

count ies , Const., a r t . 3, \ 37: 91. 
R e p r e s e n t a t i v e s i n Congre s s : 

Abs t rac t s of votes for, to be sent to sec
r e t a r y of s ta te , \ 1151: 425. 
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Kepresentatives in Congress—continued: 
Certificates of election of, how signed, <¡ 

1166: 427. 
Resignations of, to be made to governor, 

\ 1268, H 3: 446. 
Special election to fill vacancy in, \ 1279: 

448. 
Representatives in General Assembly: 

Election, qualifications and term of, 
Const., art. 3, \ 3: 84. 

Who eligible as, Const., art. 3, \ 4: 84: 
When privileged from arrest, Const., 

art. 3, <S 11: 84. 
May not hold offices or enjoy emolu

ments of their own creation, Const., 
art. 3, \ 21: 86. 

Election and term of, \ 1070: 403. 
See, also. GENERAL ASSEMBLY. 

Representatives, Personal: 
See PERSONAL REPRESENTATIVES. 

Reprieve: 
Power of governor to grant, Const., art. 

4, \ 16: 92. 
In case of sentence of death, \\ 4735-

4738: 1884. 
By governor, U 5626-5628: 2132. 

Reputation: 
Limitation of action for injury to, \ 3447, 

\ 3:1243. 
Of place as evidence in prosecution for 

keeping opium den, \ 5003: 1954. 
In actions to abate liquor nuisances, 

I 2406: 837. 
In actions to enforce liens against 

property used for sale of liquors, 
| 2422: 848. 

Requisitions: 
For office supplies, by state officers. \ 

169: 148. 
For arrest of fugitive from Justice, $i 

5171, 5172: 1987. 
Residence: 

As qualification for voting, Const., art. 
2 , 1 1 : 80. 

Change of, by a notary public deemed 
resignation, \ 380: 212. 

Of discharged inmate of Iowa Soldiers' 
Home, ? 2605: 903. 

Of defendant as determining place of 
action, U 3501, 3502: 1296. 

Change of, after action brought, service 
of notice, \ 3503: 1297. 

Service of notice by leaving copy at 
usual place of, \ 3518: 1308. 

Resident: 
Of state, action against, where to be 

brought, \ 3495: 1293. 
Person coming into state, with inten

tion of remaining, deemed, under ex
emption law, I 4014: 1600. 

Resignation: 
Of notary public, duties in case of, \ 379: 

212. 
Removal from county, deemed, \ 380: 

212. 
Of county supervisor, absence from 

county treated as, \ 414: 222. 
Of public officers, to whom made, \ 1268: 

446. 
Resistance: 

To order or process, punishable as con-
s^ tempt, \ 4460, \ 3: 1798. 

To service or execution of process, pun
ishment for, \ 4899: 1933. 

Resistance—continued : 
To the commission of public offenses, who 

may make, U 5102-5104: 1977. 
To process, how overcome and punished, 

ii 5143-5146: 1982. 
Restaurant: 

Using imitation butter and cheese, must 
post notice thereof, I 2517: 880. 

Equal rights in, \ 5008: 1956. 
Restitution: 

Of money or property on reversal of 
case in supreme court, § 4145: 1704. 

Upon new trial in actions to recover 
real property, \ 4207: 1727. 

Resurvey: 
Of town plats, \ 925: 376. 
Of roads, U 1518-1520: 568. 

Retaxation: 
Of costs, g 3864: 1534. 

In supreme court, (¡ 3875: 1536. 
Retrenchment and Reform: 

Committee of, in General Assembly, 
powers and duties of, §g 181-184: 151. 

Returns, False: 
Making of, by public officer, punished, 

% 4907: 1934. 
Return of Depositions: 

By officer taking, U 4700, 4705: 1872. 
By judge or justice, when taken merolv 

by name of office, \ 4703: 1873. 
Return of Execution: 

To be entered by clerk, \ 3557: 1579. 
From another county, may be made br 

mail, I 3959:1579. 
When to be made, \ 3964: 1581. 
Against principal and surety, \ 3966: 

1582. 
In case of garnishment, what to show. 

\ 3976: 1587. 
On judgment before justice, ? 4541: 1815. 

Return of Justice of the Peace: 
To district court, on appeal, \\ 4556-4558: 

1818. 
On writ of error, \\ 4572, 4574: 1823. 

Return of Service: 
O F ORIGINAL NOTICE: 

Must be entered upon appearance 
docket, \ 290: 181. 

Must state what, \ 3519: 1309. 
Must be filed with clerk, \ 3520:1313. 
Liability of officer for defect in, \ 

3521' 1313 
May be amended, \ 3521: 1313. 
Truth of, how proved, § 3524:1313. 
Of hearing of motion, what to state, 

\\ 3839, 3840: 1527. 
O F WRIT OF ATTACHMENT: 

Must show notice to attachment de
fendant, | 3900:1552. 

On joint or partnership property, ü 
3904:1554. 

Must show what facts, \ 3923: 1558. 
Of service of notice of appeal to supreme 

court, I 4115:1655. 
Of sale under chattel mortgage, § 4276: 

1744. 
In justices' courts, \ 4491: 1807. 
Of writ of certiorari, U 4158, 4159: 1710. 
Of writ of habeas corpus, \ 4439: 1795. 

Revenue: 
Security of, provisions concerning. \\ 

1453-1461: 548. 
In general, see TAXATION. 
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Revenue Laws: 
To be published and distributed by au

ditor of state, I 1369: 485. 
Revenue lácense: 

Presumptive evidence against holder of 
illegal keeping and sale of liquors, 2 
2427: 854. 

Reversal of Judgment: 
Upon appeal to supreme court, 2 4139: 

1677. 
Not to affect purchaser, 2 4146: 1704. 

Reversion: 
Of school-house site for non-user, 2 2816: 

960. 
Reversioner: 

May recover for waste or trespass, 22 
4304, 4307: 1760. 

Revival: 
Or barred cause of action by admission 

or new promise, 2 3456: 1271. 
Of garnishment proceedings against 

heirs or representatives, 2 3938: 1569. 
Of judgments after death of parties, 22 

4067-4071: 1623. 
Revocation: 

Of license to practice law, 22 323-329: 
199. 

Of permit to sell intoxicating liquors, 2 
2400: 833. 

Of physican's certificate, grounds for, 2 
2578: 894. 

Of power of attorney, method of, 2 2957: 
1020. 

Of will, how effected, 2 3276: 1175. 
Revolvers: 

Sale of, to minors, prohibited, 2 5004: 
1955 

Reward: ' 
For arrest of criminals, governor may 

offer, 2 62: 129. 
For taking up and restoring lost prop

erty, 2 2377: 817. 
For procuring place of trust, punish

ment for offering or accepting, \\ 4878, 
4879: 1929. 

For arrest of escaped convict from peni
tentiary, I 5681: 2143. 

Rights : 
Of persons, Const., art. 1, \ 1: 60. 
Not enumerated in constitution, re

tained by the people, Const., art. 1, \ 
25: 80. 

Acquired by marriage forfeited bv 
divorce, 2 3181: 1146. 

R igh t of Suffrage: 
Who entitled to, Const., art. 2, 2 1: 80. 
Idiots, insane persons and felons not en

titled to, Const., art. 2, \ 5: 81. 
Exemption of voters from arrest and 

military duty on day of election. Const., 
art. 2, 22 2,3:.81. 

O F F E N S E S AGAINST: 
Bribery and illegal voting at elec

tions, |2 4914-4921: 1935. 
Influencing votes by fraud or force, 

22 4922-4926: 1936. 
Bribery of clerks, judges, etc., § 

4925: 1937. 
False entries, or illegal acts or omis

sions by judges, clerks, etc., 24927: 
1937. 

O E N E B A L PROVISIONS, Const., art. 2, 22 
1-7: 80. 

See, also, VOTERS. 
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Right of Way: 
For the drainage of mines, 2 1972: 681. 
For railways to mines, 2 2031: 707. 
Condemnation of, in general, see CON

DEMNATION OF PROPERTY, 2 1995, et 
seq.: 686. 

Riots: 
Suppression of, in cities, 2 705: 300. 
Defined and punished, 22 5031, 5032: 

1959 
Suppression of, 22 5147-5152: 1983. 

Riparian Owners: 
On Mississippi and Missouri rivers>, 

rights of, 22 2032, 2033: 707. 
Risks: 

Authorized to be taken by insurance 
companies, 22 1709, 1710: 614. 

Roads: 
Laws for laying out, opening and work

ing must be general, Const., art. 3, 2 
30: 88. 

And other public grounds, not to be 
vacated by special statute, Const., art. 
3, 2 30: 88. 

Meaning of term in statute, 2 48,1f 3: 123. 
Through two or more counties, super

visors appoint commissioners to laj 
out, 2 422,1(13:224. 

Power of supervisors as to, 2 422,K1¡16,17: 
224. 

May be established along streams to 
avoid bridging; proceedings, \\ 427, 
428: 232. 

Use of surplus bridge fund upon, 2 429: 
233. 

Question of voting special tax to aid in 
construction of, 2 443: 237. 

Leading to city or town, appropriating 
of city tax for, 2 899: 364. 

Not to be taxed with adjoining land, 2 
1344: 474. 

Board of supervisors has general super
vision of, 2 1482: 554. 

Width of, 2 1483: 556. 
PROCEEDINGS TO ESTABLISH, VACATE 

OR CHANGE: 
Petition and bond, \\ 1484,1485: 556. 
Commissioner, appointment and du

ties of, 22 1486,1492: 557. 
Report, notice of hearing, 2 1493-

1495: 558. 
If no objections, auditor acts, 2 1496: 

560. 
Proceedings when objections or 

claims for damages are filed, 22 
1498-1500: 561. 

Hearing and final action by board of 
supervisors, 22 1501-1503: 561. 

Opening, by road supervisor, \\ 1504, 
1505: 564. 

Minors and insane persons repre
sented by guardians, \ 1506: 564. 

Across lands of state institutions, 22 
1509, 1511: 565. 

Along or across county lines, \\ 1510. 
1511: 565. 

By consent, 2 1512: 565. 
Appeals, how taken and proceedings 

therein, \\ 1513-1517: 565. 
Compensation of commissioner, surveyor 

and others engaged in laying out or 
changing, 2 1527: 569. 

treets in villages are part of, 2 1507: 
564. 
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Roads—continued: 
In cities and towns, to be subject to 

street regulations, \ 1508: 565. 
Resurvey of, in case of lost field-notes, 

proceedings, \\ 1518-1520: 568. 
Plat book of, to be kept by auditor, \ 1521: 

568. 
Constructing sidewalks upon, and the 

protection thereof, \\ 1522, 1523: 569. 
Construction of cattle-ways across, \\ 

1524-1526: 569. 
W O R K I N G O P : 

Township road tax, duties of town
ship trustees as to, \\ 1528, 1529: 
569. 

Division of township into road dis
tricts, \ 1528, \ 3: 570. 

Township clerk to have custody of 
general fund and implements, \ 
1529: 570. 

County road fund and expenditure 
thereof, \\ 1530, 1531: 571. 

Under contract, when " one road dis
trict p lan" adopted, \\ 1532-1537: 
571. 

Duties of township clerk as to road 
taxes and supervisors, §§1539-1544: 
572. 

Supervisors, qualification, duties and 
liabilities of, see ROAD SUPERVIS
ORS, \\ 1545-1570: 574. 

Travelers meeting on,must turn to right, 
g 1569: 580. 

Hedges along, must be trimmed, i 1570: 
581. 

Steam engines on, duties of persons in 
charge of, \ 1571: 581. 

Bridges considered as part of, \ 1572: 582. 
Defects in, liability of road supervisor 

for, I 1557: 577. 
Levees, ditches and drains in, ? 1951: 

676. 
Outlets to private drains upon, \ 1963: 

679. 
Right to construct underground or tile 

drains across, \\ 1964-1966: 680. 
Use of, for water power improvements, 

§ 1991: 685. 
Raising and lowering, for railway cross

ings, \l 2017-2019: 701. 
Constructed by corporation, right of way 

for, \ 2023: 705. 
Street railways upon, right of way for, 

U 2026, 2027: 706. 
To lands which have none, condemnation, 

U 2028-2030: 706. 
Crossing of, by railways, cattle-guards, 

crossings and signs required, \ 2054: 
712. 

Signals required at, \ 2072: 733. 
Construction of telegraph or telephone 

lines upon, \ 2158: 767. 
Distraining of animals running at large 

upon, I 2314: 803. 
For access to school-house, \ 2749, \ 6: 

933. 
Limitation of actions for injuries from 

defects in, \ 3447: 1243. 
Between two counties, action for offense 

committed on, where brought, \ 3494, 
It 1: 1292. 

Breaking up, obstructing or injuring, 
punished, \\ 4807, 4808: 1906. 

Racing or fast driving upon, punished, 
I 5039: 1960. 

Roads—continued : 
Obstruction of, deemed nuisance. \ 5078: 

1971. 
Obstruction of, to be inquired into by 

grand jury, I 5261, \ 4: 2005. 
Evidence of obstruction by railway com

pany, I 5486: 2102. 
Use of stone quarried at penitentiary at 

Anamosa in improvement of, \\ 5707, 
5708: 2147. 

Road Crossings: 
Road supervisors to erect guide boards 

at, 11561: 579. 
Signals at, by railways, \ 2072: 733. 

Road Districts: 
In special charter cities, \ 970: 383. 
Trustees to divide township into, \ 1528: 

570. 
In townships, consolidation of and work

ing roads in, U 1532-1538: 571. 
Apportionment of taxes to, \ 1544: 574. 
Tax arising from, to be expended in, \ 

1549: 575. 
Road Supervisors: 

Election and term of office of, \ 1075: 404. 
How voted for, ¡j 1130: 420. 
Duties of, as to opening and changing 

roads, \\ 1504,1505: 564. 
To work streets in villages, \ 1507: 564. 
To repair cattle-ways crossing roads at 

owner's cost, \ 1525: 569. 
Entitled to plat and tax list from town

ship clerk, \\ 1539, 1541: 572. 
Bond of; vacancy, \ 1545: 574. 
Penalty for refusing to serve, \ 1546: 574. 
P O W E R S AND DUTIES OF: 

As to the road tax, \ 1547-1549: 574. 
As to labor by tax-paye*rs on the 

roads, \\ 1550-1552, 1559: 575. 
To report to township clerk, \ 1554; 

576. 
As to shade trees, timber, drainage, 

etc., \ 1556: 576. 
As to unsafe bridges and highways; 

liability for injuries, \\ 1557, 1558: 
577. 

As to obstructions in roads, § 1560: 
578. 

As to guide-boards, \ 1561: 579. 
As to Canada and Russian thistles. 

U 1562, 1563: 579. 
As to trimming hedges, \ 1570: 581. 

Settlement with,by township trustees, Ik 
1566, 1567: 580. 

Neglect of duty by, penalty, g 1568: 580. 
Compensation of, \ 1553: 575. 
Must construct tile or underground 

drains across roads, \\ 1964-1966: 680. 
Allowing Canada thistles to mature on 

highway, punished, \ 5024: 1958. 
Road Taxes: 

Payable with first installment of other 
taxes, 11413: 502. 

Levy of, by township trustees, \ 1528:569. 
County, levy and control of, \\ 1530,1531: 

571. 
Collection of by road supervisors, \ 1541: 

573. 
How expended, U 1548,1549: 574. 

Poll, collection of by road supervisors, 
U 1550-1552: 575. 

Members of fire companies exempt 
from, i 2462: 865. 

Delinquent, collection of by county-
treasurer, U 1530, 1542,1555: 571. 
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Roadbed: Rules: 
Not to be taxed with adjoining land, \ Of procedure in General Assembly, 

1344: 474. how determined, Const., art. 3, i 
Of railway, forfeited by non-user, § 2015: 9: 84. 

700. Of parliamentary practice in General 
Abandoned, may be recondemned, \ Assembly, \ 31: 117. 

2016: 701. For government of school directors, 
Robbery: officers, teachers and pupils, § 2772: 

Defined and punished, \\ 4753^755:1887. 940. 
Assault with intent to commit, pun Of supreme court, pp. 2151-2167. 

ished, | 4770: 1896. For admission of attorneys, § 315:189, 
Rod: and R. \ 98-108: 2166. 

Standard length of, \ 3010: 1057. For allowing appeals on intermediate 
Rolling Stock of Railways: orders, ? 4103: 1641. 

Mortgaging of, \\ 2041-2043: 710. Russian Thistles: 
Conditional sale or lease of, \ 2051: 712. Provisions for extermination of, \ 1563-
Mechanics' lien upon, \ 3091: 1102. 1565: 579. 

Rule: Rye: 
For production of books and papers, \\ Weight of, per bushel, \ 3016: 1058. 

4654-4657: 1862. 

S 

> 

Sabbatarian: 
Not required to serve on jury on Satur

day, I 3691: 1418. 
Sabbath: 

Persons observing seventh day as, ex
empt from jury service on that day, 
\ 3691: 1418. 

Breach of, punished, \ 5040: 1960. 
See, also, SUNDAY. 

Sailors: 
Relief of, by county, \ 430: 233. 

Commission to distribute, \\ 431 432: 
233. 

Burial of, graves to be marked, \\ 433, 
434: 234. 

Monuments and memorial halls to, \\ 
435, 436: 234. 

Homestead of, or of widow, exempt from 
taxation, \ 1304, \ 7: 454. 

Not to be sent to poorhouse, nor their 
widows or children, \ 2231: 783. 

May dispose of property by nuncupative 
will, I 3273: 1174. 

Salaries: 
Not taxable as moneys and credits, \ 

1309: 460. 
Of all officers to be paid monthly, and to 

be in full for all services, except, \ 
1289: 449. 

See, also, COMPENSATION. 
Sale: 

Conditional, or without delivery, of per
sonal property, instrument to be re
corded, U 2905, 2906: 982. 

Conditional, of equipment and rolling 
stock of railway, \\ 2051-2053: 712. 

Of real estate, not prevented by adverse 

f assession, \ 2916: 995. 
property by assignee for creditors, \ 

3084:1096. 
Of mortgaged property, by mortgagor, 

punished, ? 4852:1921. 
Of unwholesome provisions, or adulter

ated food, liquors or drugs, punished, 
\\ 4980-4983:1951. 

Of poisons, regulation of, \ 2593: 899, and 
I 4976:1950. 

Of adulterated or drugged spirituous liq
uors, punished, \ 4980:1951. 

Sale—continued : 
Of adulterated drugs, punished, j! 2592: 

Of adulterated or diluted milk, { 
4990* 1952 

Of lottery tickets, punished, § 5000:1954. 
Of liquor to Indians, \ 5001:1954. 
Of firearms to minors, punishment for, \ 

5004: 1955. 
Of tobacco to minors, punishment for, { 

5005: 1955. 
Of cigarettes, prohibited; mulct tax, \\ 

5006, 5007: 1955. 
Sale Book: 

To be kept by clerk of district court; en
tries to be made in, § 288, If 4:177. 

Entries in, upon redemption by lien 
holder from execution sale, § 4056:1619. 

Sale for Taxes: 
See T A X SALES, \\ 1418, et seq.: 506. 

Sale of Intoxicating Liquors: 
Prohibited, \ 2382, et seq.: 818. 
Permits for, \ 2385, et seq.: 826. 
Mulct tax upon, \ 2432, et seq.: 856. 

When payment of bars prosecution, f 
2448, et seq.: 860. 

See, also, INTOXICATING LIQUORS, f 
2382, et seq.: 818. 

Sale in Probate: 
Of real estate of minor, f 3206-3212: 1157. 
Of real estate by foreign executors, | 

3295: 1180. 
Of personal property by administrator, 

\ 3322: 1192. 
Of real estate by administrator, \\ 3323-

3323: 1193. 
Of real estate for the purpose of setting 

off widow's dower, \ 3375: 1217. 
Of real estate, clerk to make complete 

record of, \ 3413: 1230. 
Sale on Foreclosure: 

See FORECLOSURE. 
Sale Under Execution: 

See EXECUTION SALE,? 4023, et seq.: 1602. 
Saloons: 

Billiard, regulation, license or prohibi
tion of by cities and towns, \ 702: 299. 

Under mulct law, how to be kept, \ 2448, 
«4-11 :861 . 
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Sand: 
Weight of, per bushel, \ 3016: 1058. 

Sanity: 
See INSANITY. 

Salt: 
Weight of, per bushel, \ 3016: 1058. 

Satisfaction: 
Of mechanic's lien, how acknowledged; 

penalty for neglect, \ 3101: 1114. 
Of judgment, mortgage or deed of trust, 

by foreign administrator, executor or 
guardian, \ 3308: 1187. 

Of mortgage, by the executor or admin
istrator of deceased mortgagee, \ 3319: 
1192. 

Of judgment, by clerk, when set aside 
or paid, I 3785: 1501. 

By judgment creditor, when paid; 
penalty for neglect, \ 3804:1516. 

Of mortgage, by mortgagee; penalty for 
failure, g 4295: 1754. 

How entered of record, \ 4295: 1754. 
By clerk on foreclosure, \ 4296: 1754. 

Of school fund mortgage by county audi
tor, I 2853: 970, and 1 4295: 1754. 

Savings and Loan Associations: 
See BUILDING AND LOAN ASSOCIA

TIONS, U 1890-1920: 662. 
Savings Banks: 

See B A N K S , § 1840, et seq.: 650. 
Scales: 

For weighing coal at mines, provisions 
as to, U 2490, 2491: 873. 

Public, defined: duties of weighmasters 
at, \\ 3027-3029: 1060. 

Scalps of Wild Animals: 
Bounties on may be offered by board of 

supervisors, \ 422, \ 19: 224. 
See, also, \ 2348: 809. 

Scarlet Fever: 
Transportation of person infected with, 

U 4977, 4978: 1950. 
Schedule: 

Of freights and fares, to be kept for in
spection by railways, g 2128: 755. 

Schools, Common: 
Tuition in, to be free, ? 2773: 941. 
School year and school week defined, \ 

2773: 941. 
To be closed during teachers' institutes, 

\ 2773: 941. 
Who entitled to attend, nonresidents, 

? 2804: 955. 
Bible not to be excluded from, \ 2805: 

955. 
Expulsion of pupils from, \ 2782: 946. 
Disturbance of, punished, \ 4959: 1946. 
Loan of books to by State Library, \ 

2874: 974. 
School Board: 

See SCHOOL. DIRECTORS. 
School Bonds: 

Power of school districts to issue; pro
visions as to, \ 2812: 958. 

Taxes to pay, \ 2813: 959. 
For original indebtedness, not to be 

issued without popular vote, § 2823: 
962. 

School Books: 
Adoption, purchase and sale of, by 

directors, fâ 2824-2830: 963. 
By county board of education, §g 

2826-2833: 963. 

School Books—continued: 
May be furnished free, upon vote of the 

district, g 2783: 947, and \\ 2836, 2837: 
965. 

Not to be changed more than once in 
five years without popular vote, g 2829: 
964. 

School Directors: 
Entitled to school laws, g 2624: 906. 
Term of office of, g g 2745, 2746: 933. 
Who eligible as, and as officers of board, 

g 2748: 933. 
Number of, in school township, g 2752: 

935. 
Election of, in subdistricts, g g 2751, 2752: 

935. 
Number and election of, in independent 

districts, \ 2754: 935. 
Oath of; vacancies, g 2758: 937. 
Meetings and organization of; election of 

officers, g 2757: 937. 
President, right to vote; powers, gg 2757, 

2759: 937. 
Secretary, election, bond, duties, g g 2757, 

2760-2767, 2770: 937. 
Vacancies in office of, how filled g 

2771: 940." 
Compensation of, g 2780: 945. 

Treasurer, election, bond, duties, g g 2757, 
2760, 2768. 2770: 937. 

Vacancy in office of, how filled, g 2771: 
940. 

Compensation of, g 2780: 945. 
Quorum; less number may adjourn, g 

2771: 940. 
To receive no compensation, g 2780: 945. 
Appeal from, to county superintendent, 

gg 2818, 2819: 961. 
P O W E R S AND DUTIES: 

May call special meetings of voters, 
g 2750: 934. 

To fill vacancies in office, gg 2771, 
2772: 940. 

To prescribe course of study and 
rules, g 2772: 940. 

As to school sites and property; num
ber of schools; length of term and 
attendance, g 2773: 941. 

As to renting rooms, providing in
struction in other schools, and the 
transportation of children, g 2774: 
942. 

As to instruction relating to alcohol 
and narcotics, g 2775: 942. 

As to high, graded or union schools, 
g 2776: 942. 

As to kindergartens, g 2777: 942. 
To make contracts and elect teach

ers, g 2778: 942. 
As to the erection and repair of 

school-houses, g 2779: 945. 
As to claims, settlements, and the 

compensation of officers, g 2780: 
945. 

To publish financial statement and 
estimate, g 2781: 945. 

As to visiting schools, and discharg
ing teachers and pupils, g 2782: 
946. 

As to insurance, charts, apparatus, 
etc., and free text-books, g 2783: 
947. 

As to water closets, g 2784: 948. 
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School Directors—continued: 
P O W E R S AND DDTrES—continued: 

May delegate authority to subdi
rector, I 2787: 948. 

As to industrial expositions, 8 2786: 
948. 

As to shade trees, § 2787: 949. 
To make estimates for purposes of 

taxation, and apportion school-
house tax, I 2806: 955. 

May issue bonds, and must provide 
for payment of same, \% 2812, 2813: 
958. 

May condemn land for school sites, 
U 2814, 2815: 960. 

As to the adoption, purchase and 
sale of text-books, §§ 2824-2830: 963. 

Of subdireetors, \ 2785: 948. 
School Districts: 

Property of,exempt from taxation.? 1304, 
\ 1: 453. 

Entitled to copy of school laws, \ 2624: 
906. 

Are corporations, powers as such, \ 2743: 
932. 

How classified and named, \ 2744: 932. 
Directors of, see SCHOOL DIRECTORS, 

supra. 
Annual meeting of voters in, \ 2746: 933. 
Who entitled to vote and to hold office 

in, \\ 2747, 2748: 933. 
Powers of voters at annual meeting, ? 

2749: 933. 
Special meetings of voters, g 2750: 934. 
New civil township to be new district, 

g 2790: 949. 
Attaching territory to adjoining district, 

\ 2791: 949. 
Restoration of detached territory, I 

2792: 950. 
Changing boundaries of, I 2793: 950. 
Public property of, exempt from execu

tion, I 4007: 1595. 
INDEPENDENT: 

Formation and organization of, \\ 
2794-2797: 951. 

Subdivision or uniting of, §& 2798, 
2799: 952. 

Rural, uniting of into school town
ships, \ 2800: 953. 

jo»- Division of school townships into sub-
districts, I 2801: 953. 

Assets and liabilities of, how adjusted 
upon change of boundaries, § 2802: 
954. 

Resident of one attending school in 
another, \ 2803: 955. 

Provisions of statute apply equally to all 
kinds of, I 2823: 962. 

Property of, not taxable, \ 1304, \ 1: 453. 
Sale of land of, for taxes; effect,? 1435: 

514. 
SUBDISTRICTS: 

Annual meeting of voters and e l ec 
tion of subdireetors in, \ 2751: 935. 

Special school-house tax in, \ 2753: 
935. 

Powers and duties of directors of, \ 
2785: 948. 

Division of school township into, \ 
2801: 953. 

Apportionment of school-house tax 
among, \ 2806: 955. 

Service of original notice upon, \ 
3531: 1316. 

School Elections: 
No registration of voters required for, ? 

1078: 405. 
Except in cities of five thousand or 

more, \ 2755: 936. 
Chapter 3, title vi, on ELECTIONS, not 

applicable to, \ 1088: 408. 
In districts; time of homing; notice: 

judges, \ 2746: 933. 
Upon special propositions, ? 2749: 933. — 
In subdistricts; when held: how con

ducted, I 2751: 934. 
In independent districts, officers to be 

elected, \ 2754: 935. 
When polls to open and close, \ 2754: 

936. 
In cities of five thousand or more, ¡}8 

2755, 2756: 936. 
Who entitled to vote at, f 2747: 933. 
Tie vote at, how decided, \ 2754: 936. 

School for the Deaf: 
Number, election and term of office of 

trustees of, \ 2609, \ 5: 904. 
Government of, and provisions concern

ing, U 2723-2727: 926. 
Admissions to, and expenses in, ?{S 2724, 

2726: 927. 
Report of superintendent of, \ 2725: 927. 
Appropriation for, \ 2727: 927. 

School Fund: 
Constitutional provisions concerning, 

Const., art. 9, ch. 2: 103. 
Permanent, how constituted, \ 2838: 965. 

Losses to, made good by state,Const., 
art. 7, | 3: 99, and \ 2847: 968. 

Reports of fines and forfeitures which 
go to, I 1302: 451. 

Temporary, how constituted, \ 2839: 966. 
Penalties recovered from life insurance 

companies belong to, \ 1802: 642. 
Unclaimed proceeds of lost property be

long to, I 2378: 817. 
Recovery for breach of liquor dealer's 

bond belongs to, § 2390: 829. 
One-half of penalty for selling liquors to 

minors or drunkards belongs to, $2403: 
834. 

Proceeds of escheated lands of aliens be
long to, I 2891: 979. 

Forfeitures in actions upon usurious 
contracts belong to, I 3041: 1069. 

Proceeds of unclaimed property go to, 
\ 3134: 1121. 

Proceeds of escheated property of de
cedents go to, I 3390: 1224. 

Duties of state auditor as to, \ 89, \ 12: 
134, and \ 2847: 968. 

Management and loaning of, in counties, 
I 422, It 12: 224, and \\ 2848-2855: 968. 

Default of interest on, makes principal 
due, I 2846: 968. 

No limitation of actions to recover, \ 
2852: 970. 

Liability of counties for losses to and 
interest on, U 2848, 2855: 968. 

Actions upon securities for, \ 2854: 971. 
Bidding in lands for, at execution sale, 

\\ 2854, 2855: 971. 
Transfer of, from one county to another, 

\ 2856: 972. 
Duty of county auditor upon receiving 

notice of apportionment of, § 472: 
243. 

Entry of satisfaction of mortgage to, ? 
2853: 970, and \ 4295: 1754. 
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School Fund—continued: 
Fines and forfeitures to go to, \ 4338: 

1764. 
Embezzlement of, by public officer, \ 

4840: 1917. 
School Grounds: 

How procured; condemnation, \\ 2814, 
2815: 960. 

Reversion of, for non-user, \ 2516: 960. 
Barbed wire fences about, forbidden, \ 

2817: 961. 
Shade trees upon, <j 2787: 949. 

School-Houses : 
Liquors not to be sold within 300 feet of, 

? 2448, H 2: 861. 
Liquors not to be manufactured within 

300 feet of, \ 2459: 865. 
Sale, disposition and use of, and taxes 

for, § 2749: 933. 
Special tax for, <j 2753: 935. 
Selection of sites for; fencing, \ 2773: 

941 
Renting rooms for, \ 2774: 942. 
Erection and repair of, \ 2779: 945. 
Insurance of, I 2783: 947. 
Water closets for, I 2784: 948. 
Care of, in subdistricts, \ 2785: 948. 
Shade trees about, I 2787: 949. 
Barbed wire fences near, not permitted, 

\ 2817: 961. 
Sites for, condemnation of property for, 

\\ 2814, 2815: 960. 
Reversion of, for non-user, \ 2816: 960. 
Tramp or vagrant injuring or occupying 

at night, punished, \ 4793: 1903. 
School-House Fund: 

Transfer of surplus in, \ 2749, If 5: 933. 
Tax to create; limit, | 2749, \ 7: 933. 
Apportionment of, to subdistricts, \ 2806: 

956. 
School Lands: 

Constitutional provisions concerning, 
Const., art. 9, ch. 2: 103. 

Sale of, for taxes, effect, § 1435: 514. 
Sale of, by board of supervisors, \\ 2840-

2845: 966. 
Are subject to taxation after contract of 

sale, I 2843: 967. 
Prevention of waste upon, until paid for, 

\ 2843: 967. 
Bid in on execution, disposition of, \ 

2844: 967. 
Officers not to be interested in sale of, I 

2840: 966. 
School Laws: 

Publication and distribution of, § 2624: 
906. 

School Officers: 
May be of either sex; other qualifica

tions, ü 2748: 933. 
To surrender books, money, etc., to suc

cessors, i 2770: 940. 
As to school directors, their secretary 

and treasurer, see SCHOOL DIRECTOR, 
supra. 

School Taxes: 
For school grounds, houses, roads and 

libraries, to be voted at annual meet
ing, i 2749, If 7: 933. 

Directors to make estimates for, <¡ 2806: 
955. 

Secretary to certify to board of super
visors, I 2767: 939. 

To be levied by board of supervisors, § 
2807: 957. 

School Taxes—continued: 
County auditor to apportion and issue 

warrants for, § 2808: 957. 
Duties of county treasurer as to, ? 2810: 

958. 
To pay judgment, how voted and levied, 

\ 2811: 958. 
To pay bonds or borrowed money, \ 2813: 

959. 
Payable in money only, \ 1401: 496. 

School Teachers: 
Are exempt from jury duty, \ 333: 201. 
Certificates to, from board of educational 

examiners, how obtained; registration; 
revocation, \\ 2629-2632: 908. 

Examinations of and certificates to, by 
county superintendent; revocation, \\ 
2735-2738: 930. 

Regulations for government of, by board 
of directors, I 2772: 940. 

To instruct as to stimulants and nar
cotics, I 2775: 942. 

For kindergartens, special certificate 
for, ? 2777: 942. 

Election of, \ 2778: 942. 
Contracts with, form, contents, execu

tion and custody of, \ 2778: 942. 
Discharge of, by directors, $ 2782: 946. 
May temporarily dismiss pupil, when, \ 

2782: 946. 
Without certificates or diplomas, not to 

be employed or paid, \ 2788: 949. 
Must keep register and make report, \ 

2789: 949. 
School Townships: 

District townships, so called in Code, \ 
2744: 932. 

Service of original notice upon, 1 3531: 
1316. 

See SCHOOL, DISTRICTS, supra, 
School Warrants: 

Duty of secretary and treasurer as to, \\ 
2762, 2768: 939. 

School Week: 
Defined, I 2773: 941. 

School Year: 
Defined, \ 2773: 941. 

Science and Art: 
Books of, as presumptive evidence,? 4618: 

1843. 
Scientific Associations: 

May be incorporated, \ 1642: 602. 
Seal: 

Of state, governor is keeper of, Const., 
art. 4, I 20: 93. 

Includes impression upon paper, \ 48, If 
14: 124. 

Not implied in terms "deed," "bond," 
etc., I 48, If 20: 124. 

Of superior court, g 264: 172. 
Of notary public, § 374: 211. 
Of commissioner in other state, \ 384: 

213 
County must have, \ 394: 216. 
Cities and towns may have, \ 695: 295. 
Official, fee for affixing, f 1291: 449. 
Corporations may have, \ 1609, 587. 
For Hospital for Insane, \ 2258: 788. 
To certificate of acknowledgment, when 

required, § 2951: 1019. 
Private, use of abolished, \ 3068: 1083. 
Corporation must attach to conveyance, 

I 3068; 1083. 
Of officer, how indicated in recorded ac

knowledgment, I 4630: 1856. 
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Seal—continued : 
Of officer taking deposition or affidavit, 

presumption as to, \ 4679: 1867. 
Counterfeiting of, punished, g4869: 1926. 

Sealed Verdict: 
Effect of: jury not to be polled, \ 3724: 

1452. 
Sealers of "Weights and Measures: 

In counties, cities and towns, appoint
ment and duties of, \\ 3022, 3023: 1059. 

Compensation of, \ 3035: 1061. 
Seamstress: 

Exemption of sewing machine to, \ 4008: 
1596. 

Search: 
Security against, guarantied, Const., 

art. 1, I 8: 63. 
Search Warrants : 

Conditions upon which issued, Const., 
art. 1, I 8: 63. 

For seizure of intoxicating liquors, \ 
2413, et seq.: 841. 

For seizure of imitation butter and 
cheese, § 2521: 881. 

For obscene or vicious literature or ob
jects, I 4956:1945. 

Against gambling-house, \ 4963: 1947. 
Proceedings upon, \\ 5545-5568: 2120. 

Seat of State Government: 
Location of, Const., art. 11,.? 8:108. 

Second Conviction: 
For larceny, punished, \ 4846: 1920. 
For receiving stolen goods, punished, \ 

4847:1920. 
For nuisance in selling or keeping for 

sale intoxicating liquors, \ 2411: 841. 
Second-hand Dealers: 

Powers of cities and towns as to, \ 701: 
299. 

Secretary and Treasurer of Commissioner 
of Pharmacy: 

Election, bond, duties and compensation 
of, U 2585-2587: 896. 

Secretary of Executive Council: 
Election and duties of, I 156-169: 146. 

Secretary of Governor: 
To be kept at office, \ 60: 129. 

Salary of, I 65: 129. 
Secretary of School Board: 

Election of, I 2757: 937. 
Bond and oath of, \ 2760: 9'38. 
Duties of, U 2761-2767: 938. 
Compensation of, \ 2780: 945. 

Secretary of Senate: 
Compensation of, \ 13: 115. 
Duties of,as to proceedings and journals, 

\ 127-130: 140. 
Secretary of State: 

Duties of, in distribution of Code, \\ 17, 
^ 18: 4. 

Election and term of, Const., art. 4, \ 22: 
93. 

Must countersign grants and commis
sions, Const., art. 4, \ 21: 93. 

To certify statutes retained by governor, 
I 33: 117. 

Is custodian of original statutes, § 34: 117. 
Duties of, as to publication, distribution 

and sale of laws, U 38-46: 119. 
Duties of, as to constitutional amend

ments, U 55,56: 127. 
What records and documents to be kept 

by, \\ 66,67: 129. 
Must countersign and register commis

sions issued by governor, \ 68: 130. 

Secretary of State—continued: 
Must report criminal statistics to gover

nor, I 69: 130. 
Must publish and distribute official reg

ister, I 70: 130. 
As keeper of state land office, duties in 

general, U 72-83: 130. 
To issue patents for University lands; 

effect thereof, \\ 83, 84: 132. 
Fees to be collected by, \ 85: 132. 
Salary of, \ 86: 132. 
Deputy of, qualification, duties and sal

ary of, I 87: 132. 
Duties of, in relation to public printing 

and binding and distribution of public 
documents, R 118-143: 138. 

Report of, when to be made, § 122. U 6: 
139. 

To be member of Executive Council, \ 
155: 146. 

To be furnished office supplies, § 168: 
148. 

Duties of, in relation to census, §§ 174-176: 
149. 

Must account to treasurer for fees, col
lected, \ 191: 152. 

To distribute supreme court reports, \ 
215: 156. 

Copyright of supreme court reports to 
vest in, \ 217: 157. 

To publish and distribute times of hold
ing district court, \ 232: 163. "-

DUTIES OF AS TO NOTARIES PUBLIC: 
To give notice when commissions 

expire, § 373: 211. 
To deliver commissions when condi

tions complied with, \ 374: 211. 
To certify appointment to clerk of 

district court, g 375: 212. 
To notify clerk and notary when 

commission revoked, \ 376: 212. 
Duties as to commissioners in other 

states, U 389-390, 392: 214. 
May administer oaths in certain matters, 

|'393: 214. 
To keep record of county officers, \ 474: 

243. 
Election and term of office of, \ 1065: 

403. 
Duties of, as to nomination papers, \i 

1099-1105: 410. 
Duties of, as to election returns, \\ 1158, 

1159: 426. 
To keep state election book, \ 1164: 427. 
Duties of, as to certificates of election,\\ 

1165-1167: 427. 
Bond of, penalty, \ 1184: 432. 

To be filed with state auditor, \ 1191: 
434. 

Bonds of other state officers to be filed 
with, I 1191: 434. 

To be clerk of court for trying state elec
tion contests; powers and duties, \\ 
1225-1228: 440. 

Duties of, as to contest for seat in Gen
eral Assembly, \\ 1236, 1237: 441. 

As clerk of court in contest for presi
dential elector, U 1246-1249: 442. 

To record articles and issue certificates 
of corporation, g 1610: 589. 

To record articles of, and issue permits 
to foreign corporations, \ 1637: 600. 

To distribute reports of State Agricul
tural Society, I 1657: 605. 

Of Horticultural Society, \ 1672: 607. 
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Secretary of State—continued: 
To record change of name of railway, 

I 2035: 708. 
To keep record of conditional sales of 

rolling stock of railways and street 
railways; fees for, g 2052: 712. 

To make biennial report of oil inspec
tions, g 2510: 878. 

To furnish regents and trustees of state 
institutions blanks for accounts, g 2619: 
905. 

TO APPKOVE AND FILE BOND OP T R E A S 
U R E R : 

Of State University, g 2637: 909. 
Of Agricultural College, g 2654: 913. 
Of State Normal School, g 2675: 917: 
Of Orphans' Home, g 2683: 918. 
Of Institution for Feeble-Minded 

Children, g 2693: 920. 
Of Industrial School, g 2703: 921. 
Of College for the Blind, g 2714: 924. 
Of Industrial Home for the Blind, g 

2720: 926. 
Of School for the Deaf, g 2723: 926. 

Secretary of State Board of Health: 
Election and duties of, g g 2564, 2565: 889. 
Compensation of, \ 2574: 892. 

Sectarian Insti tutions: 
Public money not to be given to, g 593: 

267. 
Security: 

When required by law or order of court, 
see SECURITIES AND INVESTMENTS, 
g 355, et seq.: 207. 

By public officers, see OFFICIAL BONDS, 
g 1177, et seq.: 429. 

Collateral, taking of defeats right to 
mechanic's lien, when, g 3088: 1097. 

Of the revenue, provisions concerning, 
gg 1453-1461: 548. 

Not to be required in action by state, g 
3475: 1287. 

May be required of plaintiff, before judg
ment on default upon notice by publica
tion, g 3795: 1509. 

On appeal bond to supreme court, g g 
4128-4134: 1671. 

FOR COSTS: 
When required, motion for, gg 3847, 

~y 3849: 1528. 
Dismissal for failure to furnish, g 

3848: 1529. 
Additional, may be required, when, 

g 3850: 1529. 
Attorney or court officer not to be 

received as, g 3851: 1529. 
Summary judgment on bond for, g 

3852: 1529. 
In supreme court, g 4135: 1673. 

To K E E P THE PEACE: 
Proceedings before magistrate, gg 

5105-5112: 1977. 
Proceedings in district court, gg 

5113-5118: 1979. 
In case of threatened prize fight, g 

5038: 1960. 
Securities and Investments: 

General provisions concerning, gg 355-
372: 207. 

SECURITIES: 
When required by law or court to be 

by bond, g 355: 207. 
To whom payable, g 356: 207. 
Defects in, may be rectified, g 357: 

207. 
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Securities and Investments—continued: 
SECURITIES—continued : 

Official, actions upon, g g 4336, 4337: 
1764. 

Sureties in, Qualifications of, g 358: 
207. 

Affidavit required of; effect, g 
359: 207. 

Fidelity companies as,provisions 
concerning, gg 359-363: 207. 

INVESTMENTS: 
Required by law or court, in what 

to be made, g 364: 209. 
Duties of persons charged with, gg 

365-367: 209. 
Seduction: 

Action for, by unmarried female, g 3470: 
1286. 

Punishment for, g 4762: 1891. 
Marriage a bar to prosecution for, g 

4763: 1894. 
Desertion by husband in case of, 

punished, g 4764: 1894. 
Jurisdiction of offenses of, g 5160: 1985. 
Limitation of prosecution for, g 5164, \ 

2: 1986. 
Corroborating evidence in prosecution 

for, g 5488: 2102. 
Seed: 

Of various kinds, weight of per bushel, 
g 3016: 1058. 

Swindling in sale of, g 5069: 1969. 
Seizin: 

Of lands not adversely held, deemed to 
be in owner, g 2912: 994. 

Seminaries: 
May be incorporated, g 1642, et seq.: 602. 

Senate: 
General powers of, Const., art. 3, g 9: 84. 
Must try impeachments, how, Const., 

art. 3, g 19: 85. 
Number and apportionment of members 

of, Const., art. 3, g 35: 90. 
Lieutenant-governor to preside over: 

president pro tempore to be chosen, 
Const., art. 4, g 18: 93. 

See, also, GENERAL ASSEMBLY. 
Senators in Congress: 

Election of, g 30: 117. 
Resignation of, g 1268, H 3: 446. 

Senators in General Assembly: 
Election, qualifications and term of, 

Const., art. 3, g 5: 84. 
Number and classification of, Const., 

art. 3, ? 6: 84. 
Election and term of, g 1071: 403. 
See, also, GENERAL ASSEMBLY. 

Senatorial Districts: 
How constituted, Const., art. 3, g 35: 90. 
To be composed of whole and contiguous 

counties, Const., art. 3, g 37: 91. 
Sentence: 

For an offense already punished as con
tempt, g 4469: 1802. 

Of death, how executed, gg 4731-4746: 
1884. 

Time for pronouncing, fixed, g 5431:2079. 
Commitment under, g g 5440-5442: 2082. 
Reduction of, by supreme court on ap

peal, g 5462: 2086. 
Of convict in penitentiary, diminution of 

for good conduct, g 5703-5706: 2146. 
Cumulative, deemed continuous with 

reference to credit for good conduct, g 
I 5705: 2147. -
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Separate Trials: 
Incivil actions, allowance of, i 3657:1407. 
Of defendants jointly indicted, \ 5375: 

2053. 
Separation of Jury : 

In trial of civil actions; admonition by 
court, \ 3712:1444. 

In trial of criminal actions, \\ 5382, 5383: 
2060. 

Separation of Minors: 
From other prisoners in jail or peniten

tiary, \ 5638: 2136, and \ 5693: 2145. 
Sepulchre: 

Desecration of, punished, \ 4945: 1943. 
Sergeant-at-arms : 

In General Assembly, compensation of, 
\ 13:115. 

Service: 
O P NOTICE: 

Of expiration of time to redeem from 
tax sale, 11441: 524. 

To tenant to quit, \ 2991: 1047. 
To prevent acquisition of easement, 

U 3007, 3008:1056. 
Of filing mechanic's lien, |§ 3093, 

3094:1105. 
Of petition by guardian for leave to 

sell real property, g 3207:1158. 
Of petition by administrator to sell 

real estate, \ 3324: 1194. 
Of order of court affecting adminis

trator or executor, \ 3403: 1228. 
Of application for discharge, by ad

ministrator or guardian, \ 3422: 
1232. 

Of motion, in summary proceedings: 
? 3827: 1526. 

Of motion for order, \\ 3834-3841: 
1527. 

Of attachment, \ 3900:1552. 
Of action in justice's court, I 4491: 

1807. 
Of taking depositions, I 4688: 1869, 

and \ 4698:1871. 
Of appeal: 

Upon whom and when, \\ 4114, 
4116:1652. 

Method of, \ 4115:1655. 
In proceedings before justice, \ 

4561:1820. 
In certiorari proceedings, \ 4158:1710. 

_ Of original notice, see ORIGINAL, NO
TICE, I 3514, et seq.: 1304. 

Of process, see PROCESS. 
Of copy of judgment, upon defendant 

served by publication, g 3798: 1511. 
Of order for appearance of debtor in 

auxiliary proceedings, § 4083:1626. 
Of writ of certiorari, § 4158: 1710. 
Of notice of sale under chattel mortgage, 

?§4275-4277: 1744. 
Of writ of habeas corpus, U 4428-4436: 

1794. 
O P S U B P Œ N A : 

In civil cases, U 4658, 4666: 1863. 
In criminal cases, U 5493, 5494: 2107. 

Of notice or paper, how proved, g 4681: 
1867. 

Services: 
O P MINORS: 

Payment for, § 3191: 1149. 
Loss of, by injury or death, who may 

sue for, 13471: 1286. 

Sessions: 
O F GENERAL, ASSEMBLY: 

When and how often held, Const., 
art. 3, I 2: 83. 

Session Laws: 
Publication, distribution and sale of, \\ 

38-46:119. 
Set-off: 

By sheriff, of mutual judgments, \ 4040: 
1610. 

Before justices, U 4525-4535: 1813. 
See, also, COUNTER-CLAIM. 

Setting Aside: 
Of judgment by default, in district court, 

U 3790, 3794: 1505. 
In justice's court, \ 4513: 1811. 

Of indictments, \ 5319: 2030. 
Setting Fire: 

To building, boat or property, punished, 
U 4776-4781: 1898. 

To prairie, punished, \\ 4785, 4786: 1900. 
Settlement: 

Of poor person, place of, \ 222A: 781. 
How prevented, U 2226, 2227: 781. 
County of, liable: contest as to, g g 

2228, 2229: 782. 
Of insane person, inquiry as to, § 2270: 

792. 
County of, liable for expenses of, $? 

2281, 2282: 794. 
Settlers on Public Lands: 

Entitled to rights of occupying claimants, 
U 2968: 1025. 

Use of timber by, \ 4310: 1761. 
Seventh, day: 

See SABBATH. 
Severance of Trials: 

See SEPARATE TRIALS. 
Sewers: 

I N TOWNS AND SMALLER CITIES: 
Construction and use of, special as

sessments for, \\ 738, 739: 307. 
Made applicable to special 

charter cities, \ 958: 381. 
Powers of cities and towns as to, {j 791: 

334. 
Made applicable to special charter 

cities, I 958: 381. 
Construction of, in cities; special assess

ments, bonds and certificate to pay for. 
see STREET IMPROVEMENTS AND S E W 
ERS IN CITIES, U 794-849: 337. 

For state buildings in cities, \ 794: 337. 
In special charter cities, g 965, et seq. : 382. 

Sewing Machines: 
Exempt from execution to seamstresses, 

\ 4008: 1596. 
Sexton of Cemetery: 

Police powers of. \ 589: 266. 
Shade Trees: 

Not to be cut down by road supervisor, 
\ 1556: 576. 

To be planted about school-houses, § 
2787: 949. 

Sham Defenses: 
Stricken out on motion, \ 3618: 1384. 

Share: 
Of surviving spouse in decedent's prop

erty, provisions concerning, \ 3366. cf. 
seq.: 1210. 

Shares of Stock: 
See STOCK. CORPORATE. 

Shareholder: 
See STOCKHOLDER. 
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S h e e p : 
Te rm, in laws r e l a t i ng to publ ic b inding , 

means law sheep, § 142: 144. 
No t p e r m i t t e d to r u n a t la rge , \ 2314: 

802. 
Inspect ion and t r e a t m e n t of, for suppres

sion of disease, U 2343-2347: 808. 
H a v i n g disease, b r ing ing wi th in s ta te , 

punished, \ 5012: 1956. 
Sheep I n s p e c t o r : 

Appoin tment , dut ies and compensat ion 
of, U 2343-2347: 808. 

Sheriff: 
T e r m includes person per forming du t ies 

of, g 48, If 19: 124. 
Elect ion and t e r m of, \ 1072: 403. 
Oa th of, I 1180: 429. 
Bond of, I 1185: 432. 
To serve process, pun i shmen t for neglect , 

I§499,500: 249. 
Duty of, as to jai l and pr isoners , \ 501: 

250. 
Power of, to summon aid, \ 502: 250. 
May appoint bailiffs, \ 503: 250. 
Execu t ion of process after exp i r a t ion of 

t e r m of, U 504-506: 250. 
Must de l iver to successor, \ 505: 250. 

( New process to new sheriff, $ 507: 250. 
Compensat ion of, § 509: 251. 
Deput ies , appointment , qualification, 

compensation, \ 510: 251. 
Fees of, schedule of, § 511: 251. 

To be repor ted and paid to countv, 
I 508: 251. 

I n c r imina l cases, when pa id by 
county, \ 512: 254. 

T o summon jurors , § 343: 204. 
May adminis te r oaths, when, \ 393: 214. 
Duties of, performed by coroner , when, 

\ 513: 255. 
Not to ac t as counsel or a t torney, \ 546: 

259. 
_^^^ Not to purchase p roper ty at h i s own 

sale, I 547: 260. 
May designate newspapers for publica

t ion of notices, when, §549: 260. 
To publ i sh not ice of election, \\ 1062, 

1063: 402. 
May be suspended from office, when, \ 

1256: 443. 
Dut ies of, in proceedings to es tabl ish 

mil l dams and races, U 1922, 1932: 669. 
Dut ies of, in re la t ion to condemnat ion 

of p roper ty , \ 1999, et seq. : 688. 
May call out mi l i t a ry company, when, § 

2171: 770. 
Dut ies of, in execut ing w a r r a n t of com

m i t m e n t to hospi ta l for insane, \ 2266: 
790. 

R e t u r n by, of w a r r a n t of commitment to 
hospi ta l for insane, \ 2309: 800. 

May dest roy disabled animals , \ 2339: 
807. 

To summon referees to de t e rmine dis
pu te as to homestead, \ 2982: 1042. 

L imi ta t ion of actions against , \ 3447, \ 5: 
1243. 

Del ivery of notice to, deemed beg inn ing 
of act ion as to s t a tu te of l imi ta t ions , \ 
3450: 1266. 

May have a t t ach ing or execut ion cred
i tor joined as defendant in action for 
recovery of p roper ty levied upon, \ 
3488: 12*91. 

Sheriff—continued : 
Service and r e t u r n of o r ig ina l not ice by, 

U 3520-3522: 1313. 
S i g n a t u r e of, as proof of r e t u r n ; cour t to 

t a k e not ice of, \ 3524: 1313. 
To provide food and lodging for jury, \ 

3721: 1447. 
Summary proceedings agains t , to recover 

money collected by, \ 3826, et seq.: 
1525. 

Levy of a t t a c h m e n t by, amount of prop
e r ty to b e t aken , <j 3881: 1540. 

Duties of, u n d e r w r i t of a t tachment , \ 
3891, et seq.: 1549. 

May be ga rn i shed for money in his 
hands , <j 3936: 1568. 

May t ake answers of garn i shees , § 3939: 
1569. 

Dut ies of, as to execut ion rece ived from 
ano the r county, U 3958, 3959: 1579. 

To rece ip t for and indorse execut ion, \\ 
3964, 3965: 1581. 

To exhaus t p roper ty of pr inc ipa l before 
sel l ing t h a t of sure ty , § 3966: 1582. 

May set off m u t u a l judgments , \ 4040: 
1610. 

Levy of a t t a ch men t by, see L E V Y O F 
A T T A C H M E N T , \ 3891, et seq.: 1549. 

Levy of execut ion by, see L E V Y O F E X -
CUTION, I 3968 et seq.: 1582. 

P a y m e n t of money to, by deb tor of exe
cut ion debtor , § 3972: 1585. 

E X E C U T I O N S A L E B Y : 
Notice of, U 4023-4027: 1602. 
T ime and m a n n e r of, § 4028: 1603. ^ 
Adjournment of, \ 4029: 1608. 
Disposition of proceeds of, \ 4030: 

1608. . 
Sa le of land at , according to plan of 

division of judgmen t debtor , \ 
4032: 1609. 

Proceedings when pu rchase r fails to 
pay, \ 4033: 1609. 

Appra i sement of p roper ty for, \ 
4041: 1611. 

Proceedings when no b idders , \ 4042: 
1612. 

Deed or certificate to purchaser , 
when, U 4043, 4044: 1612. 

Deed to ho lder of certificate after 
t ime for redempt ion , § 4062: 1620. 

See, more fully, E X E C U T I O N S A L E . 
Deed of, when to be recorded, § 4063: 

1622. 
Is p resumpt ive evidence of what , 

I 4064: 1622. 
May be appointed rece iver in auxi l i a ry 

proceedings, \\ 4078, 4080: 1625. 
Compensation of, in auxi l i a ry proceed

ings, I 4084:1626. 
To re lease p roper ty on filing of appeal 

bond, \ 4131: 1672. 
To execute order in act ion of replevin, 

I 4176:1720. 
Disposition of p rope r ty and r e t u r n of 

wr i t in replevin, U 4172, 4173: 1719. 
To execute bi l l of sale on foreclosure of 

cha t t e l mor tgage , \ 4280:1744. 
May be d i rec ted to a t t a ch defendant for 

violation of injunction, \ 4372: 1783. 
Serv ies of wr i t of habeas corpus by, \\ 

4428-4436: 1794. 
To serve a t t a c h m e n t for contempt in 

habeas corpus proceedings ,? 4445:1795. 
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Sheriff—continued : 
May perform duty of constable, \ 4591: 

1827. 
Service of subpoena by, \\ 4658, 4666: 

1863. 
May serve subpoena for person taking 

deposition, \ 4672: 1866. 
Method of execution of sentence of death 

by, U 4740^743: 1884. 
Bribery of, punished, \ 4884: 1930. 
Person falsely assuming to be, punished, 

\ 4901: 1933. 
Stirring up controversies by, punished, 

\ 4903: 1934. 
Is a peace officer, \ 5099: 1977. 
To transfer defendant on change of 

venue in criminal case, \ 5352: 2042. 
Execution of sentence of imprisonment 

by, \\ 5443, 5444: 2083. 
To keep calendar of prisoners, and re

turn copy thereof to district court, \\ 
5641, 4642: 2136. 

May punish refractory prisoners, \ 5650: 
2137. 

To superintend and prevent escape of 
prisoners at hard labor, \'i 5654, 5656: 
2138. 

And see OFFICER. 
Shingles: 

Inspection, size and classification of, \\ 
3030-3033: 1060. 

Counterfeiting brand of, forgery, \ 3032: 
1060. 

Shooting: 
Of game, what and when forbidden, \\ 

2551-2553: 886. 
Shooting Galleries: 

Regulation of, in cities, \ 702: 299. 
Shorthand Reporter: 

In district court, appointment, quali
fication and removal of, \\ 245-246: 
168. 

Compensation of, \ 254: 170. 
In superior court, appointment and com

pensation of, \ 275: 174. 
To make report of trial and certify same; 

effect thereof, | 3675: 1414. 
To note exceptions to instructions, \ 

3707: 1439. 
Bill of exceptions not necessary to pre

serve matter reported and certified by, 
I 3742: 1462. 

Fees of, for transcripts to be taxed as 
costs; revision by supreme court, \ 
3875: 1536. 

Certificate to secure review on appeal, I 
4107: 1644. 

Translation of notes of, constitutes part 
of record on appeal, \ 4122: 1665. 

Sent to supreme court as part of 
record, g 4122, 4123: 1665. 

Taxation of costs for, § 4142: 1703. 
Communications to, when privileged, \ 

4608: 1838. 
Depositions taken before, \ 4702: 1873. 
May take evidence before magistrate, \ 

5227: 1996. 
Notes of. deemed part of record in crim

inal case, \ 5371: 2048. 
Shows: 

Regulation of, in cities, \ 703: 299. 
Taxation of, \ 1349: 475. 

Sidewalks: 
Construction and repair of, at cost of 

abutting property; removal of snow 
and ice from, \\ 777-781: 329. 

Made applicable to special charter 
cities, 1 958: 381. 

Along country roads, construction and 
protection of, \\ 1522, 1523: 569. 

Limitation of actions for injuries from 
defects in, § 3447, If 1: 1243. 

In special charter cities, limitation and 
notice of action for injury on account 
of, ? 1051: 400. 

Signals: 
Required to be given by railways at 

highway crossings, § 2072: 733. 
Signature: 

Of officer taking acknowledgment out of 
state, how authenticated, fg 2943, 2947: 
1016. 

Of sheriff as proof of return on original 
notice, I 3524: 1313. 

To written instrument, deemed genuine, 
unless denied under oath, \ 3640: 1393. 

Evidence as to genuineness of, \ 4620: 
1844. 

Of officers taking depositions or affida
vits, presumed genuine, \ 4679: 1867. 

Of officer, to certified copy of record, 
deemed genuine, \ 4643: 1858. 

Of fictitious officer or corporation, affix
ing of, punished, \ 4864: 1926. 

Signs: 
Required where railways cross roads, \ 

2054: 712. 
Sinking Fund: 

May be set aside and loaned by corpora
tion, g 1630: 597. 

Sites for School-Houses: 
See SCHOOL, GROUNDS, g g 2814-2817: S60. 

Skins of Wild Animals: 
Bounties on, \ 2348: 809. 
See, also, \ 422, \ 19: 224. 

Slander: 
Pleading in action for, \ 3592: 1368. 

Slaughter Houses: 
And other offensive establishments in 

cities and towns may be regulated, § 
696: 296. 

Slavery: 
Forbidden, Const., art. 1, \ 23: 80. 

Sleeping Cars: 
Taxation of, \\ 1340-1341: 473. 

Sleeping Oar Companies: 
Must keep terminal offices; duties as to; 

penalty, \\ 2109, 2110: 749. 
As carriers, regulation of, see C A R . 

RIERS, \ 2122: 753. 
Smallpox: 

Duty of local board of health as to, \ 
2570: 891. 

Inoculating with, to spread disease, pun
ished, U 4977, 4978: 1950. 

Transportation of persons infected with, 
ii 4977, 4978: 1950. 

Snow and Ice: 
Removal of, from sidewalks, | 781: 330. 

Made applicable to special charter 
cities, I 958: 381. 

Soap Factories: 
Regulation of, in cities and towns, \ 696. 

296. 
Sodomy: 

Punishment for, \ 4937: 1941. 



ÍNDEX. 

Soldiers: 
Not to be quartered in house without 

owner's consent, Const., art. 1, § 15: 71. 
Of United States, not voters, though 

stationed in this state, Const., art. 2, 
§ 4: 81. 

Relief of, by county, § 430- 233. 
Commission to distribute; duties, \\ 

431, 432: 233. 
Burial of; graves to be marked, §§ 433, 

434: 234. 
Monuments and memorial halls to, §§ 

435, 436: 234. 
Homestead of, or of widow of, exempt 

from taxation, § 1304, \ 7: 454. 
Term construed, in militia law, § 2207: 

776. 
Not to be sent to poorhouse, nor their 

widows or children, § 2231: 783. 
Home for, see IOWA SOLDIERS' HOME, 

§ 2601, etseq.: 902. 
May dispose of property by nuncupative 

will, § 3273: 1174. 
Soldiers' Home: 

See IOWA SOLDIERS' HOME, §§ 2601-
2608: 902. 

Soldiers' Orphans: 
Enumeration and support of, §§ 2686, 

2687: 919. 
Soldiers' Belief Commission: 

Appointment, powers and duties of, § 
430; et sea.: 233. 

Solicitation of Place of Trust: 
By corrupt influences punished, § 4878: 

1929. 
Solicitor: 

Of city, election of, §§647, 648: 281 
Powers and duties of, § 666: 285. 

Solitary Confinement: 
In county jail, § 5650: 2137. 
Of tramp, \ 5141: 1982. 

Sorghum Saccharatum Seed: 
Weight of, per bushel, § 3016:1058. 

Sovereignity of the State: 
Provisions concerning, §§ \-A: 113. 

Speaker of House of Representatives: 
To open and publish returns of election 

for governor and lieutenant-governor, 
Const., art, 4, § 3: 91. 

To act as governor, when, Const., art. 4, 
§ 19: 93. 

Term of office of, § 17:115. 
To preside over joint conventions, when, 

§ 23:116. 
Special Administrators: 

Appointment and duties of, \\ 3299, 3300: 
1182. 

Special Assessments: 
See ASSESSMENT. 

Special Charter: 
See CITIES UNDER SPECIAL CHARTER, 

§ 933, et seq.: 378. 
Special Elections: 

When held, § 1058: 402. 
Registry of voters for, § 1084: 407. 
Canvass of votes at; provisions as to gen

eral elections applicable to, § 1171:428. 
For representatives in Congress or mem

ber of General Assembly, when held, 
§ 1279: 448. 

Special Execution: 
Facts entitling to must be pleaded, § 

3772: 1498. 
For sale of attached property, when 

issued, § 3924: 1559. 

Special Execution—continued: 
On judgment against boat or raft, § 4409: 

1791. 
Special Findings: 

By jury, effect of, §§ 3727, 3728: 1453. 
Judgment upon, § 3778: 1500. 

Special Interrogatories: 
To jury in civil case, \\ 3727, 3728: 1453. 

In criminal case, § 5405: 2068. 
Special Laws: 

When not permitted. Const., art. 3, § 30: 
88. 

Corporations not to be created by, Const., 
art>. 8, §1: 100. 

Special Verdict: 
Defined, requisites of, § 3726: 1453. 
Jury may be required to find, § 3727: 

1453. 
Controls general verdict, § 3728: 14."7. 
Judgment upon, § 3778: 1500. 
In criminal cases, §§ 5405-5409: 2068. 

Specie Payments: 
Suspension of, by banking institutions, 

not to be permitted, Const., art. 8, § 
11: 101. 

Specific Attachments: 
In what cases and by whom issued: bond 

to discharge, §§3913-3917: 1556. 
Specific Performance: 

By guardian of drunkard, spendthrift or 
lunatic, of contracts of ward, § 3226: 
1163. 

By executor or administrator, of con
tracts of decedents. § 3409: 1229. 

Limitation of actions for, \ 3534: 1317. 
Service by publication in actions for, § 

3534, H 4: 1317. 
Speech: 

Liberty of, guarantied. Const., art. 1, § 
7:63. 

Speed of Railway Trains: 
Regulation of, in cities and towns, § 769: 

328. 
At depot grounds, limitation of, § 2055: 

714. 
Spendthrifts: 

Guardianship of, §§ 3219-3228:1161. 
Squares, Public: 

See PUBLIC SQUARES. 

Squirrels: 
Protection of, §§ 2551. 2552: 886. 

Staff: 
Of commander-in-chief of militia, how 

constituted, § 2174: 771. 
Of brigade commander, § 2170: 771. 
Regimental, § 2178: 772. 

Stage-owners: 
Place of bringing actions against. § 

3497: 1294. 
Stallions: 

Running at large, mav be taken up, § 
2312: 801. 

Blooded, pedigree of to be posted, § 
2341: 808. 

Stamps: 
Counterfeiting of, punished, §4871: 1927. 
Alteration or counterfeiting of, pun

ished. §§ 5046-5048: 1964. 
Standing Army: 

Forbidden in time of peace; appropria
tion for, limited, Const., art. 1, § 14:71. 
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State: 
Boundaries of, Const., preamble, p. 60, 

and ? 1:113. 
May be enlarged, how, Const., art. 

11, § 4:108. 
Debts of, provisions and restrictions as 

to, see STATE DEBTS, Const., art. 7:98. 
Meaning of term in statutes, § 48, If 15; 

124. 
Claims against; presentation of; limita

tion; examination of claimant, | 92:134. 
Bonds of, payment of interest on, <J 108: 

136. 
May condemn land for use or conven

ience of public buildings, \ 2024: 705. 
Bonds of, to be issued to cover losses to 

permanent school or University funds, 
g 2847: 968. 

Lands bid in by, on behalf of school fund, 
I 2854: 971. 

Disposition of, I 2844: 967. 
Purchase of land by, at execution sale, \\ 

2894-2898: 979. 
May accept, in trust, gift, devise or be

quest, U 2903, 2904: 981. 
Actions by, no security required, \ 3475: 

1287. 
Attachment for debts owing to, \\ 3919-

3922:1557. 
Public property of, exempt from exécu

tion, | 4007:1595. 
Appeal by, in mandamus proceedings, \ 

4353:1770. 
Appeal by, in criminal cases, §| 5448: 

2084; 5452: 2085, and \ 5463: 2091. 
State Agricultural College: 

Grants for, and the terms thereof, ac
cepted, ; 2645: 911. 

TRUS TEES OF: 
Reports of, when to be made; print

ing and distribution, \\ 122-126: 
139. 

Oath to be taken by, ? 179:150. 
Number and election of, | 2609, \ 2: 

904. 
Members of General Assembly not 

eligible as, \ 2613: 904. 
President, officers and employes not 

eligible as, I 2646: 912. 
General pow rs of, ? 2647: 912. 
Meetings of, 2650: 912. 
Compensation iî, U 2617, 2618: 905. 

Courses of study and tuition in, \\ 2648, 
2649: 912. 

School year in, ?2650: 912. 
President, secretary, treasurer, audit

ing committee and their duties, ?i< 
2651-2655: 91?. 

LANDS OF: 
How assessed for taxation, \ 1351 

476, and \ 2662: 914. 
Sale of for taxes, effect of, \ 1435 

514 
Sale of, by trustees, l'i 2656-2658 

913. 
Patents for, how executed, § 2664 

915 
Leasing of, U 2657, 2658: 914. 
Taxation and sale for taxes of lease

hold interest; rights of purchaser, 
U 2659-2662: 914. 

Assignment of leases of, \ 2663: 915. 
Endowment fund of, how constituted and 

invested, \\ 2665-2667: 915. 

State Agricultural College—continued: 
Financial agent of, appointment, oath, 

bond, duties, compensation, §<j 2668-
2671: 916. 

Other agents, \ 2672: 916. 
Sale of liquors within three miles of, pro

hibited, \ 2673: 916. 
Annual appropriation for, \ 2674. 916-

State Agricultural Society: 
See AGRICULTURAL SOCIETIES, i 1653. 

et sea.: 604. 
State Auditor: 

See AUDITOR O F STATE. 
State Bank: 

General Assembly may establish; con
ditions, Const., art. 8, U 6-8: 101. 

State Binder: 
See STATE P R I N T E R AND BINDER. M 

117-144: 138. 
State Board of Equalization: 

See BOARD OF R E V I E W , STATE, |g 1378-
1382: 490. 

State Board of Examiners: 
See BOARD O F EDUCATIONAL EXAM

INERS, U 2628-2634: 907. 
State Boprd of Health.: 

Reports of, when made; printing and 
distribution, \\ 122-126: 138. 

To prescribe rules an instructions for 
oil inspectors, \ 2504: 876. 

See BOARD OF H E A L T H , \\ 2564-2573: 
889. 

State Bonds: 
Duties of holders in collecting interest 

on, \ 108: 136. 
State Canvass: 

See CANVASS OF VOTES, U 1160-1168: 
426. 

State Certificates: 
To teachers, examinations for, \\ 2628-

2634: 907. 
State Dairy Association: 

Publication and distribution of proceed
ings of, U 1682, 1683: 608. 

State Dairy Commissioner: 
See DAIRY COMMISSIONER, ? 2515, et seq.. 

879. 
State Debts: 

General provisions concerning, Const., 
art. 7: 98. 

State not to loan its credit or assume 
private liabilities, Const., art. 7, I 1: 
98. 

For what purposes contracted; limita
tions, Const., art. 7, § 2; 99. 

Losses to permanent school and Uni
versity funds to be made good, Const., 
art. 7, § 3: 99. 

May be contracted to repel invasion, 
etc., Const., art. 7, ? 4: 99. 

When laws for contracting debts must 
be approved by the people; condi
tions, Const., art. 7, \ 5: 99. 

Authority of legislature in such 
cases, Const., art. 7 \\ 6, 7: 99. 

State Fish, and Game Warden: 
Appointment, term of office, salary, gen

eral duties and report of, \ 2539: 884. 
May apnoint deputies, without salary, i 

2562: 889. 
See F I S H AND GAME, \ 2539, et seq.- 884. 

State Geologist: 
And assistants, how appointed, ? 2498: 

875. 
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State Geologist—continued: 
Duties of, \ 2499: 875. 
Maps and reports, \\ 2500, 2501: 876. 
Postage and office supplies for, \ 2502: 

876. 
Compensation of, and of assistants, 12502: 

876. 
Collections of specimens by, to belong to 

the State University, ? 2639: 910. 
See, also. GEOLOGICAL BOARD 

State Historical Society: 
Reports of, when made; printing and 

distribution, U 122-126: 138. 
Objects of, and appropriation for, I 2882: 

975. 
Curators, meetings, members and officers 

of, U 2883-2886: 976. 
Executive board of, and its duties, g 2887: 

976. 
Entitled to reports of supreme court and 

state documents, g 2888: 976. 
State Horticultural Society: 

Annual meeting of and business thereat, 
11669: 606. 

To encourage district and county socie
ties, I 1670: 607. 

Annual report of; distribution, g g 1671, 
1672: 607. 

Annual appropriation for, § 1673: 607. 
State Industrial School: 

Number, election and term of office of 
trustees of, g 2609, J 3: 904. 

Government of, and provisions as to, g§ 
2702-2713: 921. 

Inmates may be bound out to service, § 
2704: 922. 

Commitment to, how procured, g g 2708-
2709: 923. 

Discharge from, g 2711: 924. 
Assisting escape from, punished, g 2712, 

924. 
Appropriation for, g 2713: 924. 

State Institutions: 
REGENTS AND TRUSTEES O P : 

Provisions to secure integrity of, g g 
178-190: 150. 

Election, classification, terms of 
office, oath, gg 2609-2612: 904. 

Members of General Assembly not 
eligible as, g 2613: 904. 

Requisitions for appropriations to 
be made quarterly: 2614: 904. 

Quorum, rules and regulations, gg 
2615, 2616: 905. 

Compensation, gg 2617, 2620: 905. 
State Land Office: 

To be kept by secretary of state, g 66: 129. 
What records to be kept, and how, § 72-

74: 130. 
How kept; clerk; duties of; copies to be 

furnished, g 75: 130. 
Patents to issue from; form and execu

tion of; terms on which issued, gg 76-
77: 131. 

Records of; correction of errors in; effect 
of, g 78: 131. 

Maps, field-notes and other records to 
be kept in, g 79, 131. 

Clerks of, salary, g 88: 133. 
State Librarian: 

See next title. 
State Library: 

Board of trustees of, how constituted, 
powers, g 2858: 972. 

State Library—continued: 
Librarian, appointment, term of office, 

bond, duties, gg 2858-2866: 972. 
Compensation of, and of assistants, § 

2881: 975. 
Who may take out books, g 2859: 972. 
Liability for lost or injured books, g 

2865: 973. 
Loans of books to associate libraries, 

colleges or associations, gg 2868-2874: 
973. 

Appropriation for, g 2867: 973. 
State Normal School: 

Number, election and term of office of 
trustees of, g 2609, \ 4: 904. 

Operation and control of, gg 2675-2681: 
917. 

Annual appropriation for, g 2682: 918. 
Principal of, to be member of State 

Board of Educational Examiners, g 
2628: 907. 

State Officers: 
Annual settlements with, by executive 

council, g161: 147. 
When to be elected, gg 1064-1071: 403. 
Oath and bond of, g g 1177-1184: 429. 
Contesting elections of, g g 1224-1250: 440. 
Examination of accounts of, g g 1259,1260: 

444. 
Suspension of, gg 1261-1264: 444. 
Resignations of, to whom, g 1268: 446. 
Vacancies, how filled, g 1272: 447. 
Compensation of, see COMPENSATION; 

also under title of each officer. 
State Printer and Binder: 

General statutory provisions co»cera-
ing, g g 117-144: 138. 

Election and term of office of, g 117: 138. 
Work of, to be examined and certified 

by secretary of state, \ 120: 138. 
Compensation of, g g 138-141: 142. 

Warrants for, how secured, g 121: 
138. 

May be drawn in part as work pro
gresses, g 143: 144. 

Provisions of Code concerning, not retro
active, g 144: 144. 

In statutes concerning binding, "sheep" 
means law sheep, g 142: 144. 

State Reform School: 
See STATE INDUSTRIAL SCHOOL, g g 2702-

2713: 921. 
State Roads: 

Subject to general road laws, §1511: 565. 
State Teachers' Association: 

Proceedings of, publication and distribu
tion, g 137: 142. 

State Treasurer: 
See TREASURER OF STATE, g101, et seq.: 

135. 
State University: 

Establishment of, Const., art. 9, ch. 1, g 
11: 103. 

Location of, Const., art. 11, g 8: 108. 
BOARD OF REGENTS OF: 

Oath to be taken by members of, 'i 
179: 150. 

Number and election and term of 
office of members of, § 2609, K 1: 
904. 

Governor and state superintendent 
to be ex officio members, and gover
nor president of, ? 2635: 909. 
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State University—continued: 
BOARD OF REGENTS OF—continued: 

Members of General Assembly not 
eligible to, I 2613: 904. 

Meetings and general powers and 
duties of, \ 2635: 909. 

Secretary of, election and duties, \\ 
2635, 2636: 909. 

Treasurer of, election, oath, bond 
and duties, \\ 2635, 2637: 909. 

Duties of, as to university lands and 
investment of funds, I 2638: 910. 

May purchase apparatus, books, etc., 
\ 2639: 910. 

May confer degrees, \ 2640: 910. 
Reports required, to and bv, § 2641: 

911. 
Printing and distribution of, \\ 

122-126: 138. 
Executive committee of, powers and 

duties, I 2642: 911. 
Compensation of members of, \\ 2617, 

2618: 905. 
President of, to be member of State 

Board of Educational Examiners, 
\ 2628: 907. 

Law department of, entitled to supreme 
court reports, \ 215: 156. 

Admission of graduates of, to prac
tice, I 312: 189. 

President and professors of: election, 
salaries, \ 2635: 909. 

Apparatus, library, cabinet, \ 2639: 910. 
Objects; departments; degrees, \ 2640: 

910. 
Reports of president and regents, \ 2641: 

911. 
Annual appropriation for, g 2643: 911. 
Annual tax for buildings for, \ 2644: 911. 
LANDS OF: 

Proceeds of, to constitute permanent 
fund, Const., art. 9, ch. 2, \\ 2, 5: 
103. 

Protection and disposition of, Const., 
art. 9, ch. 2, § 5: 104. 

Patents for, to be issued in certain 
cases, and effect thereof, \\ 83, 84, 
132. 

Sale of, for taxes, effect of, \ 1435:514. 
Sale of, how ordered; regents and 

officers not to be purchasers, \ 
2638: 910. 

FUNDS O F : 
Liability of the state for losses to, 

Const., art. 7, \ 3: 99, and? 2847: 
968. 

Permanent, constitution and man
agement of, Const., art. 9, ch. 2., 
? | 1-5: 103. 

How invested, g 2638: 910. 
Default in payment of interest on, 

makes principal due, § 2846: 968. 
State Veterinary Surgeon: 

Appointment; term of office; qualifica
tions, I 2529: 883. 

To be member of State Board of Health, 
\ 2529: 883. 

General powers of, \ 2530: 883. 
Resistance to or disobedience of, pun

ished, I 2531: 883. 
To make report to governor, \ 2532: 883. 
Governor may appoint substitute for, \ 

2533: 883. 
Investigations by, at request of local 

authorities, ? 2533: 883. 

State Veterinary Surgeon—continued: 
Destruction of stock by; compensation; 

appeal, g 2534: 883. 
May co-operate with United States, \ 

2350: 810, and \ 2535: 884. 
Compensation and expenses of, and of 

assistants, R 2537, 2538: 884. 
Annual appropriation for, ? 2536:884. 
To be member of State Board of Health, 

g 2564: 889. 
State Warrants : 

Form and record of, <j 89, If 8: 133. 
May be divided upon request, when 

amount exceeds twenty dollars, \ 90: 
134. 

To bear interest after presentation, if 
not paid, ? 104: 136. 

Interest on, how stopped, (j 105: 136. 
Statement: 

Of claims against estates of insolvents, 
I 3075: 1092. 

For mechanic's lien, \ 3092: 1102. 
Of claims against estates of decedents, 

I 3338: 1198. 
For judgment by confession, \ 3815: 1517. 

Statements: 
Auditor of state may demand from per

sons having public money or property, 
U 91, 97: 134. 

Required of state officers, superintend
ents of state institutions, etc., <S 162: 
147. 

By officers and persons expending con
tingent fund, I 178: 150. 

F O R PURPOSES OF TAXATION: 
Required of banks and bankers, \\ 

1321-1322: 465. 
Of corporations, \ 1323: 466. 
Of building and loan associa

tions, I 1326: 468. 
Of telegraph and telephone com

panies, I 1328: 468. 
Of railway companies, \\ 1334— 

1340: 471. 
Of express companies, \ 1346: 

474. 
Forfeiture for failure to make, \ 1329, 

469. 
Assessment in absence of, <¡ 1357: 479. 
Making false, deemed perjury, \ 

1358: 479. 
Of stock and indebtedness, to be kept 

posted by corporations, \ 1625: 595. 
To AUDITOR OF STATE: 

Of insurance companies, \\ 1714-
1722: 615, and \ 1762: 630. 

Of life insurance companies, \ 1773: 
633, and \\ 1790, 1794: 638. 

Of fraternal beneficiary societies, \ 
1830: 648. 

Of banks, quarterly, \\ 1872,1873: 
657. 

Of building and loan associations, \ 
1914: 667. 

False, punishment for, \ 1918: 
668. 

By railway companies to governor, \ 
2078: 736. 

Statement of Consent: 
For sale of liquors under mulct law, \\ 

2448, 2449: 860. 
Action of supervisors on; appeal, \ 

2450: 863. 
Forfeiture or revocation of, \ 2451: 

863. 
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Statement of Consent—continued: 
For sale of liquors under mulct law—con

tinued: 
Fraud in procuring, punishment, \ 

2452: 863. 
For manufacture of intoxicating liquors, 

U 2456-2461: 864. 
Stations: 

Of railways, names of to conform to 
names of towns or cities, §| 2105-2107: 
749. 

Station-Houses : 
Power of cities to erect or lease, \ 735: 

307. 
At railroad crossings, may be required, g 

2103: 748. 
Stationery: 

Allowance of, to clerks and secretaries 
of General Assembly, \ 13: 115. 

To county officers, I 468: 241. 
See, also, S U P P L I E S . 

Statistics: 
County officers to furnish governor or 

General Assembly, \ 544: 259. 
Of crimes, to be reported by county 

auditor to county clerk, 2 475: 243. 
By county clerk to secretary of state, 

g 293: 182. 
By secretary of state to governor, 

g 69: 130. 
Statutes: 

To be compiled, annotated like Code and 
published periodically, g g 24, 25: 5. 

At what price such compilations to be 
sold, g 25: 5. 

Style of enacting clause of, Const., art. 
3, g 1: 82. 

When take effect, Const., art. 3, g 26: 86. 
General provisions concerning, g g 32^48: 

How approved by governor, 2 32: 117. 
How certified when passed over veto, g 

32: 117. 
How certified when retained by gov

ernor, ? 33: 117. 
Original, deposited with secretary of 

state, § 34:117. 
Private acts, when take effect, g 35:118 
How and when take effect by publica

tion, §36: 118. 
Public acts, when take effect, 2 37: 118. 
Publication of, when, how, and by whom 

made; effect of as evidence, 2 38-40: 
119. 

Amendments of, must refer in title to 
statutes amended, 2 41: 119. 

Distribution of, by whom, to whom and 
how made, g 42, 43: 119. 

Sales of, how and by whom made and at 
what price, §§ 44, 45:120. 

Publication of, compensation for, \ 47: 
120. 

Construction of certain words and 
phrases in, g 48:120. 

Repeal of, effect of on prior statutes, 
rights and proceedings, g 48:120. 

What officers entitled to, g 43:119. 
Officers must deliver to successors, g 46: 

120. 
Repeal of, by Code, 2 49:126. 
How pleaded; courts to take judicial 

notice of, g 3619:1385. 
How evidenced, gg 4651, 4652: 1861. 
Words used in, need not be strictly pur

sued in indictment, \ 5288: 2018. 

Statutes—continued : 
Private, how pleaded in an indictment, 

g 5293: 2023. 
See, also, ACTS OF GENERAL ASSEM

BLY, AND L A W S . 
Statute of Frauds: 

When contracts must be evidenced in 
writing, p 4625-4628: 1848. 

Statute of Limitations: 
See LIMITATION OP ACTIONS, g 3447, el 

seq.: 1243. 
Bar of, appearing upon face of petition, 

ground for demurrer, g 3561: 1341. 
Stay of Execution: 

When allowed; how effected; for what 
time, g 3996: 1593. 

Waives right of appeal, g 3998: 1594. 
Bond to secure; sureties; recording; 

effect, gg 3997-3999: 1594. 
When perfected, execution to be re

called and property released, gg 4000, 
4001: 1594. 

Execution on bond for, against principal 
and sureties, g 4002: 1594. 

Surety in judgment may prevent, when, 
2 4003: 1594. 

Surety on stay bond may terminate, 
how, U 4004-4005: 1595. 

Lien of judgment not released by, § 4006: 
1595. 

Bars right of redemption from execution 
sale, g 4045: 1613. 

Of sentence of death, g 4744: 1885. 
On judgments for fines in criminal ac

tions, | 5532: 2117. 
Stay of Proceedings: 

On appeal to supreme court, g g 4128-4134: 
1671. 

Upon certiorari, § 4156: 1709. 
Upon writ of error from justice, g 4573: 

1824. 
Stealing: 

Of fruit, punished, 2 4827: 1909. 
At fire or from person, 2 4837: 1916. 
See LARCENY, U 4831-4834: 1910. 

Steam Boilers: 
Inspection of, in cities, 2 713: 301. 
Equipment of; penalty for neglect, g 

5026: 1959. 
Steam Engin s: 

On public roads, duty of persons in 
charge of; penalty, 2 1571: 581. 

Steam Heating: 
Mains for, may be regulated by -board of 

public works in cities, g 875: 358. 
Stenographer: 

See SHORTHAND REPORTER. 
Steward: 

Of poor-house; appointment; compensa
tion and duties of, g g 2243, 2244: 786. 

Of Hospital for the Insane, appointment 
of, g 2255: 788. 

Duties of, g 2259: 789. 
Of the penitentiary, appointment and 

duties of, g 5673: 2142. 
Stimulants: 

Instruction as to, in public schools, g 
2775: 942. 

Stirring up Quarrels: 
Punished, g 4903: 1934. 

Stock, Corporate: 
To be assessed for taxation, g 1308: 458. 
Taxation of, § 1323-1325: 466. 
In national, state and savings banks, 

taxation of, g 1322: 465. 
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Stock, Corporate—cont inued: 
In bu i ld ing and loan associations, taxa

t ion of, f 1326: 468. 
Amoun t author ized, and t e rms and con

dit ions of payment , to be published, \ 
1613: 590. 

Amount subscribed and paid to be posted, 
I 1625: 595. 

Transfer of, \ 1626: 595. 
Certificates of,must showamount actually 

pa id on, g 1627: 596. 
Holders of, and assignors to defraud 

credi tors l iable for amount unpaid on, 
I 1631: 597. 

In insurance company, t ransfer of, pend
ing invest igat ion, does not re lease 
t ransferer , g 1734: 621. 

I N R A I L W A Y S : 
Transfer of shares of, \ 2040: 709. 
Pre fe r red , may be issued and ex

changed for common, \\ 2044, 2045: 
710. 

O t h e r rai lways may own, g 2047: 711. 
How levied upon under a t tachment , 

g 3894: 1550. 
u n d e r execution, g 3974: 1586. 

S tock , l i v e : 
Question of res t ra in ing , to be submit ted 

to vote, g 444: 238. 
Cit ies and towns may regu la t e and re

s t ra in , g 706: 300. 
Made appl icable to special c h a r t e r 

cities, g 952: 380. 
Ki l led on rai lway t racks , l iabi l i ty for, g 

2055: 714. 
Mean ing of t e r m in chap te r on domestic 

animals, g 2311: 801. 
W h a t not pe rmi t t ed to r u n a t la rge , gg 

2312, 2314: 801. 
Dis t ra in t of, recovery of damages from 

owner; proceedings , gg 2313-2320: 801. 
T a k i n g up, as es t rays , see E S T E A Y S , gg 

2321—2333* 805 
M a r k s and b rands of, gg 2334, 2336: 807. 
Abandoned or neglected, ca re of, g g 2337, 

2338: 807. 
Disabled, des t ruct ion of, g 2339: 807. 
Reg i s t r a t ion of ped igrees of, g g 2341, 

2342: 808. 
Sheep, inspection of, g g 2343-2347: 808. 
Hogs , diseased, des t ruct ion of, gg 2352, 

2353: 810. 
Diseased, des t ruct ion of bv ve te r inary 

surgeon, g 2534: 883. 
Dr iv ing off, punished', g 4819: 1908. 
See, also, A N I M A L S . 

Stock-b reede r s ' Assoc ia t ion : 
See I M P R O V E D S T O C K - B R E E D E R S ' A S S O 

CIATION, g1674: 607. 
S t o c k F e e d e r s a n d K e e p e r s : 

L ien of, for charges , g 3137: 1121. 
S tock N o t e s : 

I n insurance companies, certflcates as to 
value of, g 1693: 610. 

R e p o r t of, 1717: 616. 
I n life insurance companies, certificates 

as to value of, g 1771: 632. 
S t o c k h o l d e r s : 

I n fidelity companies, l iabi l i ty of, g 
363: 209. 

In te res t s of, may b e made t ransferable , 
g1609, \ 4: 587. 

Ind iv idua l proper ty of, l iable for cor
pora te debts , when, g 1616: 592. 

S tockho lders—cont inued : 
Pe r sona l l iabi l i ty of, for unpa id ba lance 

on shares held or f raudulent ly t r ans 
ferred, g g 1631-1633: 597. 

I N I N S U R A N C E C O M P A N I E S : 
Directors in, t o b e , g 1695: 610. 
A n n u a l mee t ings of. g 1696: 611. 
L iab i l i ty of, when assets a r e im

pai red , g 1732: 620. 
Not released by t ransfer of stock 

pend ing invest igat ion, g 1734: 621. 
I n savings banks , r i gh t s of, g 1847: 652. 
I N B A N K S : 

Sta te and munic ipa l corpora t ions not 
to become, Const., a r t . 8, gg 3, 4: 
100. 

May be assessed when capi ta l im
paired, g 1878: 659. 

L iab i l i ty of, Const., a r t . 8, g 9: 101, 
and g 1882: 659. 

I n bu i ld ing and loan associations, r i g h t 
to vote, gg 1900, 1901: 665. 

May have examinat ion by audi to r of 
s ta te , g 1905: 665. 

S t o l e n Goods or P r o p e r t y : 
Rece iv ing , punished, gg 4845-4849: 1920. 
Seizure of, on search-warran t , g 5546: 

2120. 
"When t a k e n on sea rch-war ran t , to be re 

s tored to t h e owner, gg 5563, 5568: 2122. 
Disposal of, after seizure, g g 5569-5574: 

2123. 
S t o n e : 

S t anda rd pe rch of, g 3017: 1058. 
Quar r ied a t pen i t en t i a ry a t Anamosa, 

disposal of, gg 5707, 5708: 2147. 
S t o n e Coal : 

W e i g h t of, per bushel , g 3016: 1058. 
S t r a w b e r r i e s : 

W e i g h t of, per bushel , g 3016: 1058. 
S t r a y s : 

See E S T R A Y S , g 2321, et seq.: 805. 

S t r e e t s : 
Special laws for vacat ion of, not permi t 

ted, Const., a r t . 3, g 30: 88. 
Suppression of d is turbances and regula

t ion of parades upon, g 705: 300. 
Auct ion sales of an imals upon, g 708: 300. 
Power to establish, control , change and 

vacate, gg 751, 753: 310. 
Dedicat ion of land for, not effectual un

til accepted, g 751: 310. 
Expenses incu r red for, how paid, g 751: 

310. 
Mus t be k e p t in r e p a i r and free from 

nuisances, g 753: 312. 
Regu la t ion and l icensing of traffic on 

and of vehicles used thereon , g 754: 
321. 

Regu la t ion of r id ing and d r iv ing upon, 
g 755: 321. 

L i g h t i n g of, g 756: 322. 
Ra i lways and s t ree t ra i lways upon, g 

767: 324. 
Regu la t ion of speed of t r a ins crossing, g 

769: 327. 
Viaducts for ra i lways upon, gg 770-774: 

328. 
Regu la t ion of e lec t r ic wires , poles, etc. , 

upon, g 775: 329. 
G r a n t i n g franchises upon, g 776: 329. 
Sidewalks upon, gg 777-781: 329. 
Grad ing of, \\ 782-784: 330. 

1 4 7 
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Streets —continued : 
Changing grade of, damage to property 

owners, U 785-790: 332. 
Improvement of, in cities at expense of 

abutting property, see STREET IM-
;- PROVEMENTS AND SEWERS, \ 792, et 

seq.: 334. 
Powers of board of public works as to, 

l'i 869, 870: 357. 
Condemnation of land for, \ 880: 359. 
Labor upon, in payment of poll tax, \\ 

891-893: 361. 
In plats, duly acknowledged and re

corded, dedicated to public, \ 917: 370. 
How affected by vacation of plat, \\ 918-

920: 374. 
In special charter cities, \ 958, et seq.: 381. 
In villages, are part of public road, f 

1507; 564. 
Crossing by locomotives; signals re

quired, I 2072: 733. 
Limitation of actions for injuries upon; 

notice required, \ 3447: 1243. 
Obstruction of, deemed nuisance, \ 5078: 

1971. 
Streets and Public Grounds: 

In cities and towns, chapter concerning, 
li 751-791: 310. 

Made applicable to special charter 
cities, \ 958: 381. 

See, also, STREETS, supra. 
Street Commissioner: 

Appointment of, $ 651: 281. 
Powers and duties of, 'i 666: 285. 

Street Improvements and Sewers in Cities: 
Power to make and assess cost to abutting 

property, M 792, 794: 334. 
How ordered; vote of council; petition of 

property owners, U 793, 794: 336. 
Sewer districts, division of citv into, I 

794: 337. 
State buildings to have use of city 

sewers, I 794: 337. 
Condemning land for, U 795, 804: 337. 
Cross sewers, provisions concerning, I 

796: 338. 
Water-courses may be changed and old 

channels filled; proceedings; bonds, H 
797-808: 338. 

Gas and water pipes, etc., to be adjusted 
to, \ 809: 340. 

Notice of proposed construction to be 
given; objections heard, \ 810: 340. 

Resolution to construct; yeas and nays, 
I 811: 341. 

Work to be done on contract; bids, \\ 
812, 813: 341. 

Bonds required of contractor, \\ 814, 
815: 341. 

Special taxes to pay for, how made liens 
on abutting property, ? 816: 341. 

Cost of, at crossings and intersections, 
how paid, \ 817: 342. 

Cost of street improvements, how paid, 
\ 818: 342. 

Cost of sewers, how paid, \ 819: 342. 
Council to apportion and assess cost, \ 

820: 343. 
Plat of property and schedule of assess

ments to be filed in clerk's office for 
inspection, \ 821: 343. 

Notice of assessments given and objec
tions heard, \\ 823, 824: 343. 

Levy of assessment, provision for pay
ing in installments, \ 825: 344. 

Street Improvements and Sewers in Cities— 
continued: 

Certificate of assessment filed with aud
itor, I 826: 345. 

Interest on installments, \ 827: 345. 
Payment of assessments, $ 828: 345. 
Release of property, or part thereof in 

case of division, from lien of assess
ment, I 828: 345. 

Sale of property for tax; city may pur
chase at; title of purchaser, \ 829: 345. 

Levy for cost of street improvements 
and sewers not taxed to abutting prop
erty, \\ 830, 831: 347. 

Repairs of, how paid for: \ 832: 347. 
Assessment for, not to be diverted, \ 

833: 347. 
Work to be done or paid for by railways 

and street railways, I 834: 348. 
Street railways to pay for paving already 

laid, \ 835: 348. 
Assessments for, may be relevied to cure 

defects, deficiencies and inequalities, 
U 836-838: 348. 

Excess of proper tax collected in any 
case to be refunded, I 837: 349. 

Appeal from assessment to district court, 
\ 839: 349. 

Action for recovery of assessments 
against railways and street railways, 
I 840: 349. 

CERTIFICATE OP ASSESSMENT FOR COST 
OF: 

Form, negotiability and effect of; 
payment and interest, \ 841: 350. 

Conditions on which issued, | 846: 
352. 

City not liable upon, except, I 847: 
352. 

Condemnation of lands for, \ 880: 359. 
BONDS FOR COST OF: 

Power to issue; how to be named; 
amounts of, \ 842: 351. 

Date of; division into series; matur
ity; interest; form, § 843: 351. 

How issued and negotiated; disposi
tion of proceeds, U 844, 845: 352. 

Conditions on which to be issued, \ 
846: 352. 

City not liable upon, except, \ 847: 
352. 

Refunding bonds to pay, issue and 
payment of, U 848, 849: 353. 

In special charter cities at cost of abut
ting property, \ 962 (792-794, 796, 809): 
965-990: 382. 

Street Railways: 
Power of cities and towns to regulate, § 

767: 324. 
Damages to owners of abutting property, 

§767:324. 
Vestibules to cars of, may be required, \ 

768: 327. 
Liability of, for paving in cities, \\ 834, 

835: 348. 
Action against, to collect special assess

ments, g 840: 349. 
Duties of, as to culverts and drains in spe

cial charter cities, \ 964: 382. 
As to paving, etc., U 979 (834, 835): 

385. 
Taxation of, \ 1343: 474. 
Conditional sale of equipment and roll

ing stock of, U 2051-2053: 712. 
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Street Railways—continued: 
Lien of judgment against, for damages; 

priority, f 2075: 735. 
Not included in regulations of carriers 

by railway, g 2122: 753. 
Right of way for, over country roads, \\ 

2026, 2027: 706. 
Quality of oil to be used by, for illumina

tion, \ 2508: 878. 
Struck Jury: 

By agreement of parties, how obtained, 
I 3699: 1419. 

Subcontractors : 
On public works, protection of by city 

ordinance, \ 736: 307. 
Made applicable to special charter 

cities, | 958: 381. 
Mechanic's lien of, extent and security 

of, \\ 3093, 3094: 1105. 
Who deemed, under mechanic's lien law, 

I 3097: 1112. 
Claim of, for work on public buildings, 

etc., how secured, \\ 3102-3104: 1114. 
Subdirector of School Township: 

Election of, \ 2751: 935. 
Qualification of, \ 2758: 937. 
Duties of, I 2785: 948. 

Subdistricts of School Township: 
Annual meeting and election in, ? 2751: 

935. 
Change of, to independent districts, \ 

2797: 952. 
Division of school township into, \ 2801: 

953. 
Submission of Cause: 

In equity, abstract of pleading and evi
dence may be required upon, \ 3653: 
1405. 

In supreme court, \ 4116: 1655; \ 4139: 
1677, and R. U 39-44: 2156. 

Submission to Arbitration: 
Of question of loss under insurance 

policy, § 1743: 625. 
Of controversies in general, when and 

how made, | | 4385-4401: 1785. 
Submitting Propositions to Popular Vote: 

To incur state debt, Const., art. 7, \ 5: 99. 
For creating banking association,Const., 

art. 8, § 5: 100. 
For amending constitution, Const., art. 

10, U 1, 2:104, and \\ 55-59:127. 
To call constitutional convention, Const., 

art. 10, ? 3: 105. 
For establishing superior courts in 

cities, I 256: 171. 
For relocation of county seats, \ 396, el 

seq:: 216. 
For increasing number of county super

visors, I 410: 221. 
For appropriating money for county 

buildings and bridges, \ 423: 231. 
To erect soldiers' monument and memo

rial hall, I 435: 234. 
By board of supervisors, for borrowing 

money, levying additional tax, re
straining stock, etc., \ 443, et seq.: 237. 

For the erection of township halls, \ 567 : 
263. 

For incorporating city or town, or dis
continuance thereof, I 601, 604: 269. 

For annexing territory to city or town, 
\ 610: 271; and \\ 617-619: 275. 

For uniting cities or towns, \ 612: 272. 
For extending limits of city or town, \ 

615: 273. 

Submitting Propositions to Popular Vote— 
continued: 

For changing name of city or town, \\ 
628-630: 278. 

For the purchase or erection of water 
or gas works or electric plants, or 
granting to others the right to erect 
and maintain the same, \\ 720, 721: 303, 
and U 955, 956: 380. 

For establishing public libraries in cities 
and towns, \ 727: 305. 

For the adoption of contracts for the 
purchase or erection of water works in 
cities, § 746: 309. 

In cities and towns, for aiding in con
struction of county bridges, 'i'i 759, 760: 
322. 

For granting or extending franchises by 
cities or towns, \ 776: 329. 

For changing water-courses in cities and 
levying tax therefor, \\ 797-799: 338. 

For levying tax for park fund, § 860: 355 
and U 992-994: 388. 

For donating lands or money for railway 
improvements in cities and towns, l§ 
885, 886: 360: 

For appropriating highway tax in cities 
or towns for suburban roads, I 899: 
364. 

For the transfer of public grounds to 
school district, \ 932: 377. 

For amending special charter of citv, \\ 
1047-1049: 400. 

For levying taxes in aid of railroads, \ 
2085: 738. 

For establishing county high school, \ 
2728: 928. 

To raise additional school-house tax in 
subdistrict, \ 2753: 935. 

For changing character or boundaries of 
school districts, § 2794: 951. 

For issuing school bonds, \ 2812: 958. 
For change of text-books in county or 

school district, I 2829: 964. 
For uniformity of text-books in county 

or city, U 2831, 2835: 964. 
For providing free text-books in school 

districts, I 2836: 965. 
Subornation: 

Of perjury, defined, punishment for, \\ 
4873,' 4874: 1929. 

Of witness constitutes contempt, \ 4461: 
1799. 

Subpoenas: 
Accused entitled to, for his witnesses. 

Const., art. 1, I 10: 67. 
For witnesses before General Assembly. 

I 21: 116. 
Sheriffs fee for serving, \ 511, \ 4: 252. 
Coroner may issue, \ 520: 256. 
County surveyor may issue, \ 542: 259. 
For witnesses in contested county elec

tions, by whom issued, \ 1210: 438. 
In contested state elections, who 

may issue, § 1228: 440. 
In contested election to General As

sembly, who may issue, §§ 1234, 
1238: 440. 

May be issued by railroad commissioners. 
I 2115: 751. 

Obedience to, how enforced, \ 2133, 
758. 

Judge-advocate may issue, \ 2196: 775. 
Issue by clerk of commissioners of in

sanity, I 2262: 789. 
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Subpoenas—continued : 
May be issued by commissioner of Bu

reau of Labor Stat is t ics . I 2471: 867. 
May be issued by da i ry commissioner, \ 

2515: 880. 
May be issued by county super in tendent , 

I 2821: 962. 
Fo r witnesses to prove execut ion of in

s t rumen t in lieu of acknowledgment , 
I 2956: 1020. 

Cle rk to issue, a t reques t of pa r t i e s or at
torneys, I 3661: 1408. 

May be issued by referee, g 3739: 1460. 
Disobedience to, punishable as contempt , 

I 4460, \ 4: 17*8. 
Issuance and service of, \\ 4658-4664: 

1863. 
How served, to subject witnesses to pun

ishment for contempt in disobeying, 
I 4665: ]865. 

To b r i n g books and papers , I 4659: 1863. 
May be issued by person au thor ized to 

t ake deposit ions, \ 4672: 1866. 
Effect of fai lure to obey, \\ 4667, 4668: 

1865. 
Fo r witnesses before t he grand jurv, \ 

526Í: 2005. 
Of witness by officer or board, \ 4669: 

1865. 
Fo r witnesses before cour t of impeach

ment^ I 5478, If 4: 1093. 
I n c r imina l cases, how issued and served: 

disobedience to, \\ 5493-5499: 2107. 
In cases of impeachment , \ 5479: 2093. 

S u b r o g a t i o n : 
Of sure ty to r i g h t s of c r ed i to r upon pay

ing debt , I 3967: 1582. 
Of a t t achment or execut ion c red i to r to 

cha t te l mor tgage , on deposi t ing money 
wi th clerk, \ 3982: 1588. 

Subscr ibing: w i t n e s s : 
Test imony of, not conclusive, \ 4619: 

1844. 
S u b s t i t u t e : 

For p leading, when amendment deemed, 
I 3603; 1381. 

S u b s t i t u t i o n : 
Of c la imant of proper ty in action for i ts 

recovery, § 3487: 1290. 
Of a t t achmen t or execut ion credi tor , in

s tead of sheriff, in action for recovery 
of p roper ty levied on, \ 3489: 1291. 

Of legal represen ta t ives in case of d e a t h 
of par ty , \ 3445: 1241. 

In case of dea th of pa r ty on appeal , \ 
4150: 1705. 

Of new par t i es in action of replevin, \ 
4166: 1717. 

Suffrage: 
R i g h t of, under consti tut ion, Const., 

a r t . 2: 80. 
In what cases accorded to women, \ 1131: 

420, and \ 2747: 933. 
Offenses aga ins t t he r i g h t of, §§ 4914-

4931: 1935. 
Sugar: 

Adul t e r a t i on of, punished, l\ 4987, 4988: 
1952. 

Su i t : 
See A C T I O N . 

Sum: 
Allegat ion of, in p leading, how denied, 

\ 3612: 1383. 

S u m m a r y P r o c e e d i n g s : 
To compel re la t ives to support t h e i r 

poor, I 2219: 779. . 
I n wha t cases allowed: how conducted, 

U 3826, 3830: 1525. 
Oh bond for costs, \ 3852: 1529. -——" 
I n a t t achment , \ 3928: 1560. 
Aux i l i a ry to execut ion, \ 4072, et sen.: 

1624. 
S u n d a y : 

No judic ia l business t ransac ted on, ex
cept, g 285: 176. 

Mulct saloons to be closed on, \ 2448, If 
9: 861. 

Deemed hol iday as to negot iable ins t ru
ments , I 3053: 1076. 

Appearance to act ion not requi red upon, 
I 3541: 1322. 

Or ig ina l not ice not to be served upon, 
except, I 3522: 1313. 

A t t achmen t may be issued and served 
upon, when, \ 3879: 1539. 

Execut ion may be issued and served 
upon, when, \ 3956: 1579. • 

Process in act ion of rep levin may issue 
on, I 4165: 1716. 

Issuance of wa r r an t for seizure of boat 
or raft on, \ 4404: 1791. 

B reach of, punished, \ 5040: 1960. 
S u p e r i n t e n d e n t of H o s p i t a l for I n s a n e : 

Appoin tment of, \ 2255: 788. 
Genera l dut ies of, § 2258: 788. 
Dut ies of, upon rece iv ing pa t ien t from 

sheriff, \ 2266: 791. 
Duties of, as to insane pr isoners , \\ 2279, 

2280: 794. 
Must certify to t he audi tor of s ta te 

amounts due from the several counties, 
\ 2292: 796. 

Fees and expenses of, when called as 
witness, I 2293: 796. 

Must a t t ach seal to papers , i 2294: 796. 
In consultat ion wi th governor , to estab

lish rules , I 2296: 797. 
Must pe rmi t pa t ien ts to wr i t e le t te rs 

and furnish wr i t ing mater ia ls , I 2300-
2302: 798. 

Service of or ig ina l not ice by, on pat ient , 
\ 3524: 1313. 

May acknowledge service of or ig inal 
not ice for pat ient , when, 3525: \ 1314. 

S u p e r i n t e n d e n t of M a r k e t s : 
In cities and towns, \ 655: 282. 

S u p e r i n t e n d e n t of Pub l i c I n s t r u c t i o n : 
Repor t s of, p r in t ing and dis t r ibut ion, \\ 

122-126: 138. 
Pos tage and supplies for, \ 168: 148. 
Election of, \ 1064: 403. _ 
Bond of, I 1184: 432. 
Office and records of, f 2621: 906. 
Deputy of, qualification and dut ies , 'i 

2621: 906. 
Genera l dut ies of; t e ache r s ' conventions 

and inst i tutes , | 2622: 906. 
To g ive opinions and h e a r appeals, ? 

2623: 906. 
Publ ica t ion of school laws and decisions 

by, | 2624: 906. 
May subscr ibe for and d i s t r ibu te school 

journals publ ish ing decisions, {! 2624: 
907. 

Repor t s r equ i red of, \ 2625: 907. 
Salary and expenses of, \ 2627: 907. 
Sa lary of deputy of, \ 2627: 907. 
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Superintendent of Public Instruction— 
continued: 

Is ex officio member of Board of Educa
tional Examiners, \ 2628: 907. 

Is ex officio member of board of regents 
of the State University, \ 2635: 909. 

Is ex officio member and president of 
board of trustees of State Normal 
School, I 2675: 917. 

Appeals to, from county superintend
ents, I 2820: 962. 

Cannot render money judgment, § 2820: 
962. 

Superintendent of Roads: 
Where districts consolidated, appoint

ment, duties and compensation of, \\ 
1533-1537: 571. 

Superintendent of Weights and Measures: 
Appointment, qualification and duties 

of, U 3020, 3021: 1058. 
Compensation of, \ 3034: 1061. 

Superior Courts: 
General provisions concerning, \\ 255-

280: 170. 
May be established in certain cities: 

effect, I 255: 170. 
Establishment of, to be submitted to 

people, § 256: 171. 
JUDGES O P : 

Election and qualification of, \ 256, 
257: 171. 

Must give bond when acting' as clerk, 
I 257: 171. 

Appointment or election of, to fill 
vacancies, \ 258: 171. 

When justice of peace may act for, 
I 260: 172. 

Powers of, out of court, I 262: 172. 
Duties of, when court abolished, \ 

277: 174. 
Salary of, \ 278: 175. 

Terms of, \ 259: 171. 
Jurisdiction of, I 260: 171. 
Attachments in, to be entered in incum

brance book of district court, \ 260: 
171. 

May commit convicts to city prison, \ 
260: 172. 

Change of venue in, 261: 172. 
Criminal causes in,tried summarily,with 

right of appeal, \ 261: 172. 
Is court of record, \ 263: 172. 
Statutes relating to district court apply 

to, except, I 263: 172. 
Seal of, I 264: 172. 
Clerk of, recorder of city to act as; bond; 

duties and compensation, \\ 265, 279: 
172. 

Executive officer of, city marshal to be; 
powers and compensation, \\ 266, 280: 
173. 

Costs, fees and fines in, amount and dis
position of, \ 267: 173. 

JURY TRIAL IN: 
Right to, \ 268: 173. 
To be by six jurors unless twelve 

demanded; conditions, \ 270: 173. 
JURORS IN : 

How provided, \ 269-270: 173. 
Challenges to, \ 271: 174. 

Appeals from, to supreme court, I 272:174. 
Judgments of, made liens by transcript 

todistriet court, effect, i 273: 174. 
Informations in, to be filed by city at

torney, \ 274: 174. 

Superior Courts—continued: 
Shorthand reporter in, appointment, 

duties, compensation, \ 275: 174. 
Abolishment of, question to be submitted 

on petition; duties of mayor, judge 
and clerk in case of, \\ 276, 277: 174. 

Disposition of business and records of, in 
case of abolishment, \ 277: 174. 

May grant permits to sell liquors, \ 2387; 
827. 

Jurisdiction of: in actions of forcible 
entry and detainer, \ 4211: 1729. 

Supersedeas Bond: 
Perfected, appeal in attachment operates 

as, I 3931: 1562. 
To stay proceedings upon taking appeal 

to supreme court, \\ 4128-4134: 1671. 
Judgment on, U 4140, 4141: 1703. 

Supervisor Districts: 
Establishment and effect of, \\ 410-419: 

222. 
Supervisor of Highways: 

See ROAD SUPERVISOR. 
Supervisors, County: 

See BOARD OF SUPERVISORS. 
Supplemental Pleading: 

When permitted, \ 3641: 1395. 
Supplies: 

For state officers, furnished by executive 
council; how drawn, \\ 168, 169: 148. 

For county officers, to be furnished by 
board of supervisors, §468: 241. 

Supreme Court: 
J U D G E S OF: 

Number; quorum, Const., art. 5, §§ 
2,10: 95, and § 193: 153. 

Election and term of, Const., art. 5, 
\ 3: 95, and \ 11: 97. 

Ineligible to other office, Const., art, 
5, I 3: 95. 

Are conservators of the peace 
Const., art. 5, \ 7: 97. 

Salaries of, Const., art. 5, \ 9: 97 
and I 203: 154. 

Jurisdiction and powers of, Const.. art. 5 
g 4: 96. 

General statutory provisions concerning, 
U 192-203: 153. 

Terms of, and business at each'term, \ 
192: 153. 

Division of, into sections, \ 194: 153. 
Divided opinion of; effect, \ 195: 153. 
Clerk may adjourn when judges fail to 

attend, \ 196: 153. 
Business of, stands continued upon ad

journment, I 197: 153. 
Opinions of, to be filed, \ 198: 153. 
Dissenting opinions to be recorded and 

reported, \ 199: 154. 
Must direct what opinions to be reported, 

I 200: 154. 
May appoint bailiffs; compensation, I 

201: 154. 
Contingent expenses of, how certified, 

l 202: 154. 
Clerk of, see CLERK OF SUPREME 

COURT, \ 204, etseq.: 154. 
Reporter of, see SUPREME COURT R E 

PORTER, post. 
Reports of opinions of, see SUPREME 

COURT REPORTS, post. 
Chief justice of, to assign work of district 

judges in certain cases, \ 231: 163. 
Duties of, in relation to the admission of 

attorneys, M 309-315: 188. 
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Supreme Court—continued: 
W h a t evidence to go to, on appeal in 

o rd ina ry actions, \ 3652: 1399. 
In equ i t ab le actions, \ 3652: 1399. 

Not to r ega rd except ions unless mate r ia l 
and prejudicial , \ 3754: 1473. 

J u d g m e n t s in, l iens on rea l estate , \ 3801, 
3802: 1511. 

May revise taxa t ion of costs for t ran
scripts , 'i 3875: 1536. 

Execut ions upon judgments in, \ 3955: 
1578. 

Ju r i sd ic t ion of and proceedings in, on 
appeal , \\ 4100-4153:1635. 

Process of, \ 4109:1644, and R. \ 0: 2151. 
May m a k e rules for al lowing appeals 

from orders , I 4103: 1641. 
Rules of, pp. I 2151-2167. 
P roceed ings in t ak ing and t r y i n g appeal 

to, see A P P E A L S . 
Approval of appeal bond by, \ 4132: 1672. 
May o rde r addi t ional appeal bond, \ 

4133: 1673. 
P o w e r of, to enforce manda tes by fine 

and imprisonment , \ 4147: 1704. 
Execut ions from, \ 4153:1707: 
Docket ing of causes in, R. \\ 15-18: 2152. 
T ime for filing abs t rac t in, R. i 17: 2153. 
Advanc ing causes in, R. \ 19: 2153. 
New abs t rac t may be o rdered , R. g 21: 

2153. 
Denia l of abs t rac t , R . \ 22: 2153. 
Certification of record, R. \\ 23, 24: 2154. 
Denia l of t ranscr ip t , R. \ 20: 2154. 
Dismissal of, affirmance for fa i lure to file 

abs t rac t , R. § 28: 2154. 
Fo r fa i lure to pay fees for t ranscr ip t , 

R. I 29: 2155. 
Affidavits on motion to dismiss appeal , 

R. \ 31: 2155. 
Briefs and a rgumen t s in, R. \ 39: 2156. 
R e h e a r i n g s in, R. jj 60-65:2159. 
P re sen t a t i on of c r imina l cases in, R. \ 

82: 2164. 
Costs in, R. U 93-97: 2165. 
Appea rance in, of a t torney of ano ther 

s ta te , R. 1108: 2167. 
Maîy g r a n t wr i t of certiorari, I 4155:1709. 
May issue o rde r of mandamus, 4342:1768. 
P roceed ings to enjoin judgmen t in, \ 

4364: 1780. 
Supreme Court Reporter: 

Elect ion and t e r m of, \ 1067: 403. 
Oa th of, U 1180, 1181: 429. 
Bond of, penal ty , \ 1184: 432: 
Office of, to be a t capi ta l , \ 213: 156. 
May take , recorded opinions, \ 213: 156. 
Dut ies of as to ed i t ing and publ ish ing 

opinions, \ 216: 156. 
Compensat ion of, \ 224: 158. 

Supreme Court Reports: 
W h a t opinions publ ished in, \ 200: 154. 
Cour t may o rde r new edi t ions of, \ 214: 

156. 
Dis t r ibu t ion of, by secre tary of s ta te ; to 

whom, I 215: 156. 
Size and qual i ty of volumes of, 1216: 156. 
Copyr igh t of, to vest in s ta te , except , \ 

217: 157. 
Mus t be publ ished under cont rac t made 

wi th execut ive council , \ 218: 157. 
Cont rac t for publ icat ion of, provisions 

concerning, \\ 218-223: 157. 

Sureties: 
On public and legal bonds, qualifications 

of; affidavit r equ i r ed , \\ 358, 359: 207. 
F ide l i ty companies as, provisions con

cerning, U 359-363: 207. 
On official bonds, n u m b e r and qualifica

tions of; fidelity companies may be, I 
1187: 433. 

On bonds r equ i r ed by law, d i scharge of, 
M 1283-1288: 448. 

On bonds of l iquor dealers , l iabil i ty of, 
I 2422: 848. 

May r equ i r e c red i to r s to sue; d ischarge , 
I 3064-3067: 1081. 

On bonds of gua rd ians , executors and 
t rus tees may be r equ i red to re-qualify, 
I 3268: 1170. 

Of executors , may ask for t h e i r removal, 
g 3416, If 3: 1231. 

Jo in t ly or several ly bound, mav be sued 
toge ther , \ 3465: 1282. 

W h e n sued alone, may set up counter
c la im in favor of co-makers or princi
pals, I 3572: 1362. - -

A n d pr incipals , j udgmen t against ; o rde r 
of l iabi l i ty , 3779: 1500. 

Summary proceedings by, agains t pr in
cipals or co-suret ies, \ 3826: 1525. 

At to rneys o r officers of courts not to be 
received as, § 3851: 1529. 

J u d g m e n t agains t , on bond to d i scharge 
from a t t achmen t , <¡ 3908: 1555. 

I n execut ion, may h a v e proper ty of 
pr incipals first exhaus ted , I 3966: 
1582. 

Upon paying debt , may be subrogated 
to r igh t s of c redi tors , I 3967: 1582. 

On stay bonds, justification of, \ 3997: 
1594. 

Execut ion against , ? 4002: 1594. 
May t e rmina t e s tay, how, S 4004: 

1595. 
I n judgment , mav object to stay of exe

cution, I 4003: 1594. 
On appeal bond, in supreme court , judg

ment agains t , \ 4140: 1703. 
On bond in proceedings by certiorari, § 

4156: 1709. 
On bonds of officers, e x t e n t of l iabi l i ty 

of, ? 4337: 1764. 
J u d g m e n t agains t , on appeal from jus

t ice 's cour t to d i s t r i c t court , \ 4566: 
1822. 

Surgeon: 
See P H Y S I C I A N . 

Surgeon-General: 
In mil i t ia , \ 2174: 771. 

Surplus: 
Of a t t ached proper ty or proceeds re

t u rned to defendant , I 3927: 1560. 
Of proceeds of p roper ty sold under exe

cution, 1 4030: 1608. 
Of proceeds of sale unde r foreclosure, 

disposition of, I 4291: 1752. 
Surprise: 

As ground for new t r i a l , \ 3755, \ 3: 1479. 
Surrender: 

Of defendant by bail , U 5528-5530: 2116. 
Survey: 

By county surveyor, how to be con
ducted, \ 534, et seq.: 258. 

Must be allowed by opposite par ty in 
action to recover rea l proper ty , \ 4193: 
1725. 

i 
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Survey—continued : 
Of lands, to establish permanent lines 

and corners, U 4230-4239: 1135. 
See, also, GOVERNMENT SURVEY. 

Surveyor: 
See COUNTY SURVEYOR, \ 534, el seq.: 

258. 
Surveyor-General : 

Copies of maps and papers in office of, 
receivable in evidence, \ 4639: 1858. 

Survival: 
Of actions, \ 3443: 1240. 

Suspension: 
Of attorneys, \ 323, et seq.: 199. 
Of clerk and sheriff when under charges, 

U 1256, 1257: 443. 
O F STATE OFFICERS: 

Commission to examine books, papers 
and accounts; powers, g g 1259,1260: 
444. 

Compensation of, § 1264: 445. 
By governor, upon report of commis

sioners, \ 1261: 444. 
Exercise of office by suspended of

ficer, punished, \ 1261: 444. 
Temporary officer to fill vacancy, \ 

1262: 445. 

Suspension—continued: 
Governor to take steps to indemnify 

state, I 1263: 445. 
Suspension of Execution: 

Of sentence of death, \ 4744: 1885. 
Swamp Lands: 

Lying in other counties, taxation of, 'i 
1308: 458. 

Swearing: 
Includes affirming, \ 48, \ 12: 124. 

Sweet Potatoes: 
Weight of, per bushel, \ 3016: 1058. 

Swindling;: 
By three-card-monte. etc., punished, 

§5072: 1970. 
In sale of grain or seed, \ 5069: I960. 
And see CHEATING. 

Swine: 
Not permitted to run at large, I 2314: 

802. 
Provisions for the eradication of cholera 

among, § 2350, et seq.: 810. 
Dying from cholera, disposition of, \\ 

5015-5018: 1957. 
Swivel-gun: 

Use of, in hunting, forbidden, § 2558: 888. 
Syrup: 

Adulteration of, \ 4987: 1952. 

T 
Table: 

Of abbreviations, p. xxxii. 
Of contents of Code, p. ix. 
Showing where sections of McClain*s 

Code are to be found in this Code, p. xi. 
Taking Private Property for Public Use: 

See CONDEMNATION OF PROPERTY. 

When and how drawn, \ 349: 206. 
May be summoned to fill jury in criminal 

cases, I 5357: 2043. 
In trial, upon information before justice, 

I 5595: 2127. 
Tanneries: 

Regulation of, in cities, \ 696: 296. 
Taxation: 

For state, county or road purposes must 
be general, Const., art. 3, \ 30. 88. 

Of corporations for pecuniary profit, 
Const., art. 8, g 2: 100. 

Lands of United States in Iowa exempt 
from, I 4: 114. 

Agricultural and horticultural lands ex
empt from town and city taxes, when, 
\ 616: 274. 

For park purposes, \\ 852, 860: 354. 
As to property subject to, and exempt 

from, see ASSESSMENT FOR TAX
ATION, \ 1304, et seq.: 452. 

Of grain, ice and coal dealers, ? 1315: 463. 
Of parties doing business in more than 

one place, § 1317: 463. 
Of merchants and merchandise, \ 1318: 

463. 
Of manufacturers, their property and 

machinery, \ 1319: 464. 
Of private banks and bankers, \ 1321: 465. 
Of national, state and savings banks, \ 

1322: 465. 
Of shares of corporation stock, \\ 1323-

1325: 466. 

Taxation—continued: 
Of building and loan associations and 

shares of stock therein, \ 1326: 468. 
Of the real estate of corporations, \ 1327: 

468. 
Of telegraph and telephone companies. 

U 1328-1332: 468. 
Of insurance companies, ji 1333: 470. 
Of railway companies, 'i 1334: 471. 
Of sleeping and dining cars, \ 1340: 

473. 
Of the real property of railways, \ 1342: 

473. 
Of water and gas works, electric plants 

and street railways, \ 1343: 473. 
Of railway roadbeds and highways, not 

to owners of adjacent land, '\ 1344: 
474. 

Of express companies, 11346: 474. 
Of peddlers, \\ 1347, 1348: 475. 
Of public shows, §1349: 475. 
Of Agricultural College lands, g 1351: 

476. 
Listing property for, see ASSESSMENT 

FOR TAXATION. 
Of lands of unknown owners and de

ceased persons, \ 1353: 478. 
Of omitted real estate, U 1398, 1399: 495. 
Of ]and platted by county auditor with 

cost of platting, U 922-924: 375. 
Platting land for purposes of, by auditor, 

U 922-928: 375. 
Of liquor traffic, see MULCT TAX, I 2432, 

et seq.: 856. 
Of sale of cigarettes, \ 5007: 1955. 
Of lease hold interest in Agricultural 

College land, \ 2662: 914. 
Of school lands sold on credit, \ 2843: 

967. 
Of leased real estate of churches, \ 2902. 

981. 
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Taxat ion—cont inued : 
I N C I T I E S A N D T O W N S : 

Of ce r t a in places and occupations, I 
700: 297. 

Of b i l l ia rd saloons, etc. , \ 702: 299. 
Of circuses, t hea t e r s , e tc . , 1 703: 299. 
Of dogs, I 707: 300. 
Of auction sales of animals . \ 708: 

300. 
Of ferr ies , \ 719: 302. 
Of conveyances and vehicles, \ 754: 

321. 
In genera l , \ 887, ct seq.: 360. 

I N C I T I E S U N D E R S P E C I A L C H A R T E R : 
Of cer ta in places and occupations, \ 

952 (700): 380. 
Of bi l l iard saloons, etc. , \ 952(702;: 

380. 
Of circuses, t hea t e r s , e tc . , i¡ 952 

(703): 380. 
Of dogs, I 952 (707): 380. 
Of auction sales of animals , \ 952 

(708): 380. 
Of ferr ies , \ 952 (719): 380. 
Of conveyances and vehicles, \ 958 

(754): 381. 
L imi ta t ion of. \ 1003: 390. 
In genera l , \ 1003, et seq.: 390. 

See, also, T A X E S . 
T a x a t i o n of Costs : 

I n genera l , U 3853-3875: 1529. 
Of a t to rneys ' fees upon contract , as 

costs, g 3869: 1534. 
Re taxa t ion in t r i a l court , I 3864: 1534. 

In supreme court , § 3875:1536. 
On appeal to supreme cour t , \\ 4118: 

1656; 4142: 1703, and R. U 93-97: 2165. 
To prosecut ing witness on pre l iminary 

examinat ion, \ 5238: 1999. 
To prosecutor whose name is indorsed 

on t he indic tment , \ 5275: 2008. 
To prosecutor on t r i a l before justice of 

t h e peace, \ 5606: 2128. 
T a x e s : 

Fo r re l igious purposes forbidden, ( 'onst., 
—. a r t . 1, I 3: 61. 

Imposed by law for debt cont rac ted not 
to be repealed, Const., a r t . 7, \ 6: 99. 

Laws imposing must dist inct ly s ta te t ax 
and object thereof, Const. , ar t . 7, \ 7: 
99. 

Supervisors must levy to pay county 
bonds, U 406, 409: 220. 

Execu t ive council may lev v to pay county 
bonds, | 408: 220. 

In aid of ind igen t soldiers, 1 430: 233. 
Fo r soldiers ' monuments or memoria l 

hal ls , \ 435: 234. 
Majori ty of board of supervisors r equ i red 

to levy, I 440: 235. 
Special ly voted, in counties, to be paid 

in money only, \ 443: 237. 
R a t e of; successive years , \\ 448, 449: 

239. 
Question of, must be submit ted wi th 

proposit ion to borrow or expend 
money, I 447: 239. 

Disposition of surplus of. \ 454: 240. 
Specially appropr ia ted , $ 455: 240. 
Uncla imed res idue t rans fe r red to 

county fund, \ 456: 240. 
On dogs, \\ 457-459: 240. 
T r e a s u r e r to keep separa te account of 

each fund, \ 487: 246. 

Taxes—con t inued : 
For township hal ls . \\ 568, 573: 263. 
To pay for cemete r i es in townships, \ 586: 

265. 
Upon life insurance companies, out of 

wha t fund payable , \ 1821: 647. 
To pay d ra inage bonds, specially as

sessed, \ 1954: 677. 
Fo r d ra inage in connection wi th Uni ted 

Sta tes levees, specially assessed, \\ 
1983 1984: 683. 

In aid of ra i l roads , U 2084-2091: 737. 
For support of t h e poor, \ 2247: 786. 
To pay expenses of insane hospital; duty 

of supervisors to levy; proceedings in 
case of fai lure , § 2292: 796 

For county insane fund, \ 2308: 800. 
For S ta te Univers i ty , § 2644: 911. 
Fo r county o r p h a n fund, \ 2687: 919. 
Fo r county h i g h school, g 2730: 928. 
Fo r support of public schools, see 

S C H O O L T A X E S . 
P a y m e n t of, gives color of t i t le , when, \ 

2967: 1024. 
To be paid by assignee for creditors, \ 

3078: 1094. 
To be paid by executor for minor hei rs , 

when, f 3335: 1198. 
To be paid by admin is t ra to r as claims of 

second class, \ 3345: 1208. 
Municipal corporat ions must levy to pay 

judgments , | 3973: 1585. 
S T A T E A N D C O U N T Y : 

Assessment of, see A S S E S S M E N T F O R 
T A X A T I O N . 

Annua l levy of, by board of super
visors,for var ious funds , ! 1303:452. 

On wha t pe rcen tage of ac tual values 
levied, \ 1305: 457. 

Remission of, when proper ty de
stroyed, \ 1307: 458. 

On shares of stock, to be paid by 
corporat ions, \ 1325: 407. 

On A g r i c u l t u r a l College lands to be 
paid by lessees, \ 1351: 470. 

E Q U A L I Z A T I O N O F : 
By local board, \\ 1370-1373: 485. 
By county board, !§ 1375, 1370: 

490. 
By s ta te board, \\ 1378, 1379, 

1382: 490. 
F o r s ta te purposes, amount of fixed 

by Gene ra l Assembly, and ra t e by 
Execu t ive Council , I 1380: 491. 

T o pay munic ipa l bonds, levy by 
Execu t ive Council , \ 1381: 491. 

Fo r paymen t of county bonds and 
judgments , l imi ta t ion, \ 1384: 492. 

A u t h o r i t v to collect, t ax list is, \ 
1387: 493. 

A g g r e g a t e amounts of, to be cer t i 
fled by t h e county to t h e state au
ditor , I 1388: 493. 

Del inquent , to be b r o u g h t forward 
on t ax list; o therwise no lien and 
sale for inval id , \ 1389: 493. 

In t e r e s t and penal ty on, not col
lec t ib le after four years , 2 . 
1391: 494. " ^ 

Sale of land*T75r, t r easure r to 
notify owner, \ 1392: 494. 

Due and unpaid, t r e a su re r to certify 
amount of; effect; penal ty , \\ 1393-
1397: 494. 
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Taxes—continued: 
STATE AND COUNTY—continued: 

Upon property assessed by treasurer, 
validity of, g 1399: 495. 

Lien of, on real estate and stocks of 
goods, I 1400: 496. 

Collection of, see COLLECTION OF 
TAXES, \ 1401, et seq.: 496. 

What receivable in payment of, \\ 
1401, 1402: 496. 

How and when to be paid; install
ments, 1 1403: 497. 

Apportionment of, \ 1403: 497, and 
I 1415: 503. 

- -., On personal property of nonresi-
^' dents; lien; collection, \ 1404: 500. 

Beceipt for, \ 1405: 500. 
When delinquent, penalties, \ 1413: 

502. 
ç Account of, to be kept by auditor 

with treasurer as to each fund, \ 
1416: 503. 

Erroneously collected, to be refund
ed, I 1417: 504. 

STATE: 
Liability of counties for, l'i 1453, 

1454: 548. 
Upon collateral inheritances, gifts, 

grants, etc., rate of and how collected, 
U 1467-1481: 550. 

ROAD: 
Payable with first installment of 

other taxes, g 1413: 502. 
Levy of, by township trustees, g 1528: 

569. 
County, levy and control of. g g 1530, 

1531: 571. 
Collection by road supervisor. g 1541: 

573. 
How expended, gg 1548. 1549: 574. 
Collection of road poll, by road su

pervisors, gg 1550-1552: 575. 
Collection of delinquent, by county 

treasurer, gg 1530, 1542, 1555: 571. 
Specially assessed against property grow

ing Canada or Russian thistles, gg 
1562, 1563: 579. 

Spocially assessed on lands for cost of 
trimming hedges, g 1570: 581. 

I N CITIES AND TOWNS: 
To pay debts of city or town annexed 

to another, g 614: 273. 
Agricultural lands exempt from, g 

616: 274. 
Delinquent, in special charter cities 

to be collected after abandonment 
of charter, g 636: 279. 

For filling or draining lots, g 698: 
297. 

On various occupations and persons, 
g 700: 297. 

On billiard saloons, etc., g 702: 299. 
For public libraries, g 732: 306. 
For sewers in towns and smaller 

cities, gg 738, 739: 307. 
For water-works sinking fund, g 742: 

308. 
On vehicles and conveyances kept 

for hire, g 754: 321. 
For aiding in the construction of 

county bridges, gg 759-765: 322. 
To pay rent for leased bridges, in 

cities, g 766: 324. 
For the construction, repair, etc., of 

sidewalks. R 777-780: 329. 

Taxes—continued : 
I N CITIES AND TOWNS -continued: 

For street improvements and sewers, 
gg 792-840: 334. 

For parks, in certain cities, g 852: 
354. 

In other cities and towns, g 860: 
355 

For general fund, g 887: 360. 
For city bridge fund, in cities of 

first class, g 888: 361. 
On dogs and other animals, g 889: 

361. 
On agricultural lands for highway 

purposes, g 890: 361. 
On able-bodied males over twenty-

one and under forty-five years, for 
highway purposes payable in labor, 
gg 891-893: 361. 

In cities, for the following' special 
funds: 

1, grading fund; 2, improvement 
fund; 3, sewer fund; 4, library 
fund; 5, water works fund; 6, 
gas works or electric plant fund; 
7, water fund; 8, gas or electric 
light or power fund; 9, bond 
fund; 10, water or gas works or 
electric plant bond fund; 11, 
cemetery fund, g 894: 362. 

For park bond purposes, in cities, 
g 895: 364. 

For highway or combination bridges, 
g 896: 364. 

To pay judgments or bonds; surplus 
of, goes to general fund, g 897: 364. 

Expenditure of road tax outside cor
poral limits, g 899: 364. 

Certification of, to county auditor 
and collection by county treas
urer; sales for, g 902: 365. 

County treasurer to pay over to city 
treasurer first Monday of each 
month, g 902: 365. 

Diversion of, from proper fund, em
bezzlement, g 904: 366. 

To pay funding or refunding bonds, 
g 911: 368. 

SPECIALLY ASSESSED: 
For filling or draining lots, g 

698: 297. 
For sewers in towns and smaller 

cities, gg 738, 739: 307. 
For sidewalks, temporary and 

permanent and keeping the 
same in order, §¿777-781: 329. 

For street improvements and 
sewers in cities, see STREET 
IMPROVEMENTS AND SEWERS, 
gg 792-840: 334. 

Certificates or bonds in anticipa
tion of, g 912: 368. 

I N CITIES UNDER SPECIAL CHARTERS: 
For water and gas works and elec

tric plants, g 952 (724): 380. 
For public libraries, gg 952 (732), 953: 

380. 
For sewers in smaller cities, g 958 

(738, 739): 381. 
For water works, g 958 (742): 381. 
To aid in the construction of county 

bridges, g 958 (759-765): 381. 
To pay for rent of leased bridges, g 

958(766): 381. 
For parks, gg 992-994: 388. 
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Taxes—continued: 
I N CITIES UNDER SPECIAL CHARTERS— 

continued: 
For general fund, limitation of, $ 

1003: 390. 
For bridge fund in cities of first 

class, I 1004(888): 390. 
Upon dogs and other animals, § 1004 

(889): 390. 
For highway purposes payable in 

labor, | 1004 (890-893): 390. 
For the following special funds: 

1, grading fund; 2, improvement 
fund; 3, sewer fund; 4, fire 
fund; 5, road fund; 6, library 
fund; 7, water and gas works 
and electric plant fund; 8, 
water, gas and electric light 
or power fund; 9, bond fund; 
10, water and gas or electric 
light and power fund; 11, park 
fund; 12, special bridge fund. 

>—. Limitation of, § 1005: 390. 
To pay judgments or bonds; surplus 

goes to general fund, \ 1006: 391. 
Loans and warrants in anticipation 

of, \ 1007: 392. 
Diversion of, from proper fund, pun

ished as embezzlement, \ 1008 
(904): 392. 

Assessment, levy and collection of, 
U 1010-1014: 392. 

Lien of, I 1015: 393. 
Sale for; redemption: deed: limita

tion, \\ 1012-1020: 392. 
SPECIALLY ASSESSED: 

For filling and draining lots. ¿ 
952 (698): 380. 

For sidewalk purposes, 'i 958 
(777-781): 381. 

For changing water courses, \ 
960: 382. 

For street improvements and 
sewers and gas and water con
nections, \l 962 (792-794, 796, 
809), 963, 966 (819-822, 824), 967-
976, 979 (828, 832-835), 980-986: 
382. 

Certificates in anticipation 
of, I 990 (841): 388. 

To pay for land condemned for 
certain purposes, \ 999: 389. 

Certificates and bonds in antici
pation of, I 1022: 395. 

For cost of sewer connections, \ 
1030: 397. 

For abatement of nuisances, \ 
1033: 397. 

For cost of enforcing health reg
ulations, I 1044: 399. 

Levy and collection of, l'i 971-
986: 383. 

Not to be diverted, \ 979 (833): 
385. 

See, also, TAXATION. 
Tax Books: 

For assessor, to be provided by auditor, 
form of, U 1360, 1364: 480. 

Return of, by assessor, \ 1366: 484. 
Correction of errors in, by county audi

tor, I 1385: 492. 
Tax Deed: 

In special charter cities, § 1019: 395. 
Void, for fraud of treasurer or auditor, 

I 1430: 512. 

Tax Deed—continued: 
Of school, Agricultural College or Uni

versity lands, or lands in which the pub
lic is interested, efi°ect of, \ 1435: 514. 

Notice for, \ 1441: 524. 
Execution, form and effect of, \\ 1442-

1444: 530. 
Who may question title conveyed bv, I 

\ 1445: 539. 
Action to recover land conveyed by, 

limitation, § 1448: 543. 
Of Agricultural College lands, effect of, 

\\ 2660, 2661: 914. 
Tax List: 

To be made by auditor, what to show, \\ 
1383, 1386: 491. 

Auditor to correct errors in, '$ 1385: 492. 
To designate lands sold and not re

deemed, I 1386: 493. 
To be certified and delivered to treas

urer, I 1387: 493. 
Irregularities concerning,- not to invali

date taxes, I 1387: 493. 
Treasurer to enter delinquent taxes on; 

effect of so doing and of neglect, \ 1389: 
493. 

Is treasurer's warrant to collect taxes, 
\ 1390: 494. 

In special charter city, \ 1014: 393. 
For road taxes, how and by whom made, 

U 1540, 1541: 572. 
Tax Receipt: 

To be given by treasurer; what to show, 
\ 1405: 500. 

In special charter cities. <¡ 1016: 393. 
For taxes in aid of railroads, to be ac

companied with certificate, \ 2088: 744. 
Tax Sales: 

For taxes and special assessments levied 
by cities and towns, \ 902: 365. 

For taxes and assessments levied by 
special charter cities \\ 1010,1012: 392. 

Of personal property, U 1406-1408, 1414: 
501. 

Of real estate, U 1418-1435: 506. 
Auditor to attend and keep record, \ 

1427: 511. 
Misconduct of officers at. punished, \\ 

1429, 1430: 512. 
Purchase at by treasurer or auditor void, 

11430: 512. 
Certificate of purchase at, assignable, ? 

1433: 513. 
Payment of subsequent taxes by pur

chaser at, 11434: 514. 
Of public land, and land mortgaged to 

school fund, \ 1435: 514. 
Redemption from, \\ 1436-1439: 515. 
Wrongfully made, purchaser indemni

fied, I 1446: 543. 
Of land not subject to tax, money re

funded, I 1447: 543. 
Not invalidated by assessment to wrong 

person, § 1450: 547. 
Evidence of, I 1451: 547. 
Cancellation of, when no deed applied 

for, I 1452: 548. 
Of leasehold interest in Agricultural 

College land, rights of purchaser, \\ 
2659-2661: 914. 

Tax Sale Certificate: 
Assignability of, \ 1433: 513. 
Owner of may recover damages for waste 

or trespass, \ 4311: 1761. 
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Teachers: 
Exempt from jury duty, \ 333: 201. 
In common schools, See SCHOOL TEACH

ERS. 
Teachers' Contracts: 

Contents, execution and custody of, \ 
2778: 942. 

Teachers' Insti tutes: 
Superintendent of public instruction to 

appoint and attend, \ 2622: 906. 
Appropriation for, g 2626: 907. 
Schools to be closed during sessions of, 

? 2773: 941. 
See, also, NORMAL INSTITUTES. 

Telegraph and Telephone Companies: 
Regulations of poles, wires, etc., of, in 

cities and towns, \ 775: 329. 
By boards of public works in cities, 

I 875: 358. 
By cities under special charter, \ 

959: 381. 
Taxation of, \\ 1328-1332: 468. 
Right of way for; damages, \\ 2158, 2160: 

767. 
Not to discommode public in use of high

way, I 2159: 767. 
Unjust discrimination bv, punished, \\ 

2161, 2162: 767. 
Mistakes and delays of: 

Liability for, \ 2163: 767. 
Negligence presumed, notice of 

claims, § 2164: 769. 
May be sued, where, \ 3497: 1294. 
Service of original notice upon, I 3529: 

1315. 
Malicious injurv to property of,punished, 

34807: 1905. 
Wrongfully connecting with wires of, 

punished, \ 4816: 1907. 
Tenancy in Common: 

Created by conveyance to two or more, 
\ 2923: 997. 

Of land held by occupying claimant, \ 
2966: 1024. 

As ground for redeeming from execution 
sale, I 4060: 1620. 

Action by tenant to recover real prop
erty; I 4185: 1724. 

Liability of tenant for waste, \ 4303: 
1760. 

Tenant: 
Execution against real property in 

hands of, ?3961: 1580. 
Non-payment of rent by, ground for ac

tion of forcible entry and detainer, \ 
4208: 1727. 

See, also, LANDLORD AND TENANT, \ 
2988, et seq.: 1046. 

Tenant at Will: 
Tenant presumed to be; notice required 

to terminate tenancy of, § 2991: 1047. 
Tenant for Life: 

Executor of, may recover proportion of 
rent from lessee, \ 2988: 1046. 

Liable for waste, § 4303: 1760. 
Tender: 

Of property or labor due under contract, 
U 3057-3059: 1077. 

Of money due on instrument, when 
holder out of state, I 3060: 1078. 

Of money or property, by offer in writ
ing, I 3061: 1078. 

Acceptance of, § 3062: 1079. 
Receipt for; objections to, 2 3063: 

1081. 

Tender—continued : 
By one of defendants, in action against 

heirs and devisees; effect of, I 3408: 
1229. 

Terms of Court: 
Supreme, g 192: 153. 
DISTRICT: 

How many and where held, \\ 228-
230: 162. 

Judges to prepare schedule of, g 232: 
163. 

Special, when ordered, g 233: 163. 
Special, to try causes on change of 

venue, expenses of, how paid, g 
3513: 1304. 

Change of time for commencement 
of does not invalidate original no
tice served, g 3514: 1304. 

What deemed first day of, for pur
pose of timing pleadings, g 3553: 
1330. 

For trial of ordinary and equitable 
actions, gg 3655, 3656: 1407. 

Term of Office: 
Of officers chosen at general election, 

when to begin, g 1060: 402. 
Length of, in particular cases. g g 

1064-1075: 403. 
See, also, Const., art. 3, gg 3, 5: 84; 

art. 4, gg 2, 3, 15, 22: 91; art. 5, gg 
3, 5, 11-13: 95. 

To continue until successor elected and 
qualified, g 1265: 445. 

Of officers filling vacancies, g g 1276, 
1277: 447. 

Testimony: 
Of witnesses before coroner must be re

duced to writing, g 520: 256. 
In contested county elections, form of, 

§ 1209: 438. 
In contested state elections, g 1228: 440. 
In contested elections as to member of ^ 

General Assembly, gg 1234-1237: 440. ,. . 
Power of railroad commissioners to take, v 

I 2115: 751. 
In courts-martial, g 2196: 775. 
Upon investigation by commissioners of 

insanity, g 2265: 790. 
Power of commissioner of Bureau of 

Labor Statistics to take, g 2471: 867. 
Power of dairy commissioner to take, g 

2515: 880. 
Before county superintendent on appeal, 

I 2821: 962. 
Absence of, as ground for continuance, \ 

3664: 1411. 
Order of introduction of, upon trial, g 

3700: 1419. 
May be admitted after case closed, to 

correct oversight, g 3719: 1446. 
To sustain or resist a motion, may be by 

affidavit, g 3833: 1526. 
How procured, g g 4658-4669: 1863. 
PERPETUATION O F : 

In civil cases, gg 4718-4723: 1877. 
In criminal cases, g 5499: 2108. 

Upon preliminary examination before 
magistrate, g 5227: 1996. 

Before grand jury, minutes of to be 
preserved by clerk, g g 5256-5258: 
2004. 

In criminal trials, making of record, g 
5371: 2048. 

See, also, EVIDENCE. 
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Texas Cattle: 
Bringing into the state, or keeping, 

punished, U 5020, 5021: 1957. 
Text-Books: 

For common schools, see SCHOOL BOOKS, 
I 2824, etseq.: 963. 

Thanksgiving Day: 
Deemed holiday as to negotiable instru

ments, I 3053: 1076. 
Appearance to action not required upon, 

$ 3541: 1322. 
Theaters: 

Regulation of. in cities and towns, \ 703: 
299. 

To furnish equal accommodation to all, 
g 5008: 1956. 

Thief: 
Second conviction, punished, g 4846:1920. 
In general, see LARCENY, \ 4831, et seq.: 

1910. 
Things in Action: 

How disposed of, when taken in attach
ment, I 3895: 1551. 

How levied upon and disposed of under 
execution, \ 3971: 1585, and I 4035: 
1610. 

Thirtieth Day of May: 
Deemed holiday as to negotiable instru

ments, § 3053: 1076. . 
Appearance to actions in not required 

upon, \ 3541: 1322. 
Thistles: 

CANADA: 
Road supervisor to cause destruction 

of, I 1562: 579. 
Person or supervisor allowing to 

mature, punished, 'i 5024: 1958. 
RUSSIAN: 

Provisions for extermination of, \\ 
1563-1565: 579. 

Threats to Extort: 
Punishment for, \ 4767: 1894. 

Three-Card-Monte : 
Swindling by means of, punished, \\ 

5072-5077: 1970. 
Threshing-Machines: 

Running of without boxing tumbling-
rod, punished, \ 5025: 1958. 

Tie Vote: 
How determined, in general, \ 1169: 428. 

As to officers in cities and towns, \ 
679: 289. 

As to school officers, ? 2754: 936. 
Tile Drains: 

Through lands of another, right to lay; 
proceedings, \\ 1955-1960: 677. 

Repair of, \ 1960: 679. 
Penalty for obstructing, \ 1961: 679. 

Across public roads, how constructed, §1 
1964-1966: 680. 

Under railways, proceedings, \ 1955: 677. 
Timber: 

Not tobe injured or taken by road super
visor, except, \ 1556: 576. 

Injuries to, by occupying claimant, set 
off against his claim, \ 2969: 1025. 

Treble damages for injuries to, \ 4306: 
1760. 

Use of by occupant during period of re
demption, I 4309: 1761. 

By occupant of public land. \ 4310: 
1761. 

Setting fire to and burning, punished, 
U 4785, 4786: 1900. 

Timber—continued : 
Cutting down or carrying away, pun

ished. § 4829: 1910. 
Time: 

Of holding general election, Const., art. 
2, \ 7: 81. 

How computed, \ 48, \ 2: 125. 
For filing pleadings, U 3550-3554: 1329. 
Denial of allegations as to, \ 3612: 1383: 
When to be alleged in pleadings; when 

not, I 3613: 1383. 
Of commencing criminal actions, H 5163-

5168: 1985. 
Of commission of offense need not be 

stated in indictment, \ 5285: 2016. 
Timothy Seed: 

Weight of, per bushel, \ 3016: 1058. 
Title: 

Of act, subject of act to be expressed in, 
Const., art. 3, I 29: 87. 

Of amendment to law, to refer to law 
amended, \ 41: 119. 

Of ordinances, subject of ordinance to be 
expressed in, \ 681: 289. 

Of cause in court, not to be changed, \ 
3631: 1392. 

On appeal, \ 4108: 1644. 
O F REAL ESTATE: 

In state, county or municipal corpo
ration; how acquired, managed and 
disposed of, \\ 2894-2900: 979. 

Under sale on execution, not affected 
by reversal, I 4146: 1704. 

Plaintiff must show, in action to re
cover, 'i 4184:1723. 

In forcible entry and detainer, how 
set up by plaintiff, I 4208, f 3:1728. 

Not to be investigated in action of . 
forcible entry and detainer, g 4216: 
1730. 

Action to quiet. U 4223-4227: 1731. 
Actions affecting, before justice, 

transfer of, g 4505: 1810. 
Conveyance of, see CONVEYANCE OF 

R E A L PEOPEETY, \ 2925, et seq.: 
1000. 

Title Bond: 
Foreclosure of, U 4297, 4298: 1754. 

Tobacco: 
Selling to minors, prohibited, I 5005: 

1955. 
Tolls: 

At toll bridges, rates of, \\ 1578, 1581: 
583. 

At bridges and ferries, rates of to be 
posted, \\ 1597, 1598: 585. 

Illegal, penalty for taking, \ 1600: 585. 
Refusing to pay, penalty, \ 1602: 586. 
See, also, F É E R I E S ; T O L L BRIDGES. 

Toll Bridges: 
Powers of cities as to, \ 766: 324. 

Made applicable to special charter 
cities, I 958: 381. 

License and right of way for, \\ 1574-
1576: 582. 

Between different counties or states. \ 
1577: 583. 

Limitation of license and tolls, <S 1578: 
583. 

Exclusive privilege; interference with 
deemed nuisance, \ 1579: 583. 

Revocation of license for failure of duty, 
§1580: 583. 

Day and night service, \ 1581: 583. 
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Toll Bridges—continued: 
Construction of, by railway companies, 

U 1582-1584: 583. 
Lácense to be recorded; rates posted; 

penalty, \\ 1596-1598: 585. 
Notice of application for license, \ 1599: 

585. 
Penalty for taking illegal toll, or violat

ing terms of license, \\ 1600, 1601: 585. 
Refusal to pay tolls, penalty, \ 1602: 586. 
Proprietors of, may establish rules, \ 

1603: 586. 
Franchises of, mav be sold on execution, 

I 1604: 586. 
Taxed as real property, \ 1308: 458. 

Tombs: 
Desecrating, punished, \ 4945: 1943. 
In cemeteries, destroying or injuring, 

punished, \ 588: 266.' 
Ton: 

What constitutes, \ 3012: 1057. 
Tools: 

Of mechanic, how far exempt from tax
ation, l 1304, If 5: 454. 

Are exempt from execution, \ 4008: 
1595. 

Burglars', possession of with intent to 
commit crime, deemed misdemeanor, 
?4W0: 1902. 

For counterfeiting, making or having in 
possession, punished, \ 4867: 1926. 

Tornado Assessment Insurance Associa
tions: 

Provisions concerning, \ 1759-1767: 630. 
Torts: 

Of wife, husband not liable for, except, 
§ 3156: 1127. 

Town: 
Meaning of term in statutes, \ 48, '[ 16: 

124. 
"What constitutes, in classification of 

municipal corporations, \ 638: 279. 
Towns: 

See CITIES AND TOWNS. 
Town Assessor: 

Election of, \ 649: 281. 
Duties of, I 661: 284. 
Compensation of, \ 674: 288. 
See, also, ASSESSOR. 

Town Clerk: 
Election of, \ 649: 281. 
Duties of, I 659: 283. 
Compensation of, ? 676: 288. 
Is clerk of local board of health, ? 2568: 

890. 
Town Jail : 

Provisions as to, \ 735: 307. 
Town Lots: 

Penalty for sale of, befor° recording of 
plat, I 930: 377. 

Instruments affecting, recorded in separ
ate books, I 2941: 1015. 

Town Marshal: 
Appointment of by mayor, \ 652: 282. 
Duties of, I 662: 284. 
Fees of, U 673-675: 287. 

Town Plats: 
See PLATS, ? 914, et seq.: 369. 

Town Treasurer: 
Election of, \ 649: 281. 
Duties of, I 660: 283. 
Compensation of, \ 676: 288. 

Townships: 
Boundaries of, powers and duties of su

pervisors as to, I 422, % 7: 224, and 'i'i 
551, 552: 260. 

To be recorded, \ 553: 261. 
Division of, where city included, pro

ceedings, effect, \\ 554-559: 261. 
Coterminos with city, clerk and trus

tees abolished in; effect, \\ 560, 5(51: 
262. 

Township funds go to city in such 
case, U 562, 563: 262. 

Officers of, powers and duties, (¡ü 504-
589: 262. 

Assessors of, where city included, \ 565: 
262. 

Penalty for refusing to serve as officer 
of, \ 575: 264. 

Changing name of; proceedings, \\ 580, 
582: 264. 

Money of, not to be appropriated to sec
tarian uses, \ 593: 267. 

May vote tax in aid of railroads, \\ 2084-
2091: 737. 

Township Assessor: 
See ASSESSOR. 

Township Board of Equalization: 
See BOARD OF R E V I E W , LOCAL. 

Township Board of Health: 
See BOARD O P H E A L T H , LOCAL. 

Township Clerk: 
Election and term of, \ 1075: 404. 
Must deliver Code to successor, \ 20: 4. 
Entitled to session laws, \ 43: 119. 
Office of, abolished, where township and 

city coterminous, \ 560: 262. 
To receive and pay out tax for township 

hall; bond, U 568, 570, 572: 263. 
To be custodian of township hall; pow

ers, I 571: 263. 
Refusal to serve as; penalty, \ 575: 264. 
To notify auditor of election of township 

officers, I 577: 264. 
General duties of, \ 576: 264. 
To post statement of receipts and ex

penditures, \ 578: 264. 
To keep plat and record deeds of ceme

tery lots, U 583, 584: 265. 
Compensation of, g 591: 266. 
To act as clerk of election, \ 1093: 409. 
To post list of township officers elected, 

I 1147: 424. 
To approve bonds of township officers, \ 

1188: 433. 
Resignation of, to whom made. I 1208: 

446. 
Bond of; custody of road implements; 

compensation, \ 1529: 570. 
Bond and compensation of, when road 

districts are consolidated, 'i\ 1534, 
1538: 572. 

To furnish road supervisor with plat 
and list of road taxes, U 1539-1541: 572. 

To certify delinquent road taxes to 
county auditor, U 1542, 1555: 573. 

To receive road taxes from county treas
urer, I 1543: 573. 

Entitled to bulletin of information con
cerning Russian thistles, I 1565: 580. 

May bring action against road supervis
ors for neglect of duty, I 1568: 580. 

Duties of, in proceedings for drainage 
through another's lands, (¡§ 1955-1958: 
677. 
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Township Clerk—continued: 
Duties of, in case of distrained animals,? 

2318: 804. 
To record marks and brands of animals; 

fees for, \\ 2334, 2335: 807. 
Duties of, on appeal from fence viewers, 

I 2369: 815. 
To keep record of fence viewers; com

pensation, \ 2310: 815. 
Apportionment of mulct tax by, \ 2445: 

859. 
To be clerk of local board of health, \ 

2568: 890. 
Township Halls: 

Provisions for the erection and repair of, 
U 567, 573: 263. 

Location of, \ 569: 263. 
Custody of, I 571: 263. 

Township Officers: 
Persons elected as, and refusing to serve, 

punished, \ 575: 264. 
Election of, \\ 1074, 1075: 404. 
Resignations of, to whom made, \ 1268, 

If 4: 446. 
Vacancies, how filled, I 1272: 447. 

Township Trustees: 
Election and term of, I 1074: 404. 
Not required to give bond, \ 1182: 430. 
Resignations of, to whom made, \ 1268, 

If 4: 446. 
Vacancies in, how filled, \ 1272: 447. 
Office of, abolished where township and 

city coterminous, \ 560: 262. 
May employ counsel, when, \ 564: 262. 
Provide places for holding elections, \ 

566: 262. 
Duties of, as to township halls, \\ 567-

573: 263. 
Are overseers of poor, fence viewers, 

board of equalization and board of 
health, g 574: 263. 

Refusing to serve as, penalty, \ 575: 264. 
Powers and duties of, as to cemeteries,^ 

574, 585-589: 265. 
Compensation of, \ 590: 266. 
Are judges of election, \ 1093: 409. 
To fill vacancies in township offices, \ 

1272: 447. 
Duties of, as local board of review, \\ 

1370-1372: 485. 
May allow cattle-wavs under township 

bridges, \ 1526: 569'. 
Duties of, as to township highway tax, 

U 1528, 1529: 569. 
May consolidate road districts and have 

charge of roads and road funds, \\ 
1532-1537: 571. 

Compensation of, for time spent in look
ing after roads, $ 1538: 572. 

Duties of, in exterminating Russian 
thistles, 11563: 579. 

Must settle with road supervisors, \\ 
1566,1567: 580. 

Duties of, in proceedings for drainage 
through another's lands, \\ 1955-1960: 
677. 

Duties of, in settling disputes as to con
necting drains, \ 1962: 679. 

Duties of, as to taxes in aid of railroads, 
\\ 2085-2087: 738. 

May apply to railroad commissioners for 
relief from unjust fares and freights, \ 
2117: 752. 

Township Trustees—continued: 
May compel relatives to support their 

paupers; proceedings, g§2218,2219: 779. 
Powers and duties of, as to support of the 

poor, \\ 2230-2235: 783. 
May commit persons to poor-house, \ 

2244: 786. 
Duties of, as to distrained animals. $i> 

2317-2319: 804. 
Powers and duties of, in controversies 

relating to fences, see FENCE VIEW
ERS, §2356, etseq.: 811. 

To certify to supervisors their expenses 
as local boards of health, | 2571: 892. 

To prevent waste in school lands, \ 2843: 
967. 

Toy Pistols: 
Sale of, to minors, \ 5004: 1955. 

Trade-Marks : 
Of labor unions, improper use of, 5049-. 

5051:1965. 
Trains, Railway: 

Speed of, within city or town limits, reg
ulated, \ 769: 328. 

Made applicable to special charter 
cities, I 958: 381. 

At depot grounds, limited, \ 2055: 
715. 

Throwing stones or discharging fire
arms at, punished, § 4810: 1906. 

Getting on or off while in motion, pun
ished, I 4811: 1906. 

Interference with operation of, \\ 4812-
4815: 1907. 

Venue of crime committed upon, $ 5159: 
1985. 

Tramp: 
Injuring or remaining in public build

ing at night, punished, I 4793: 1903. 
Who deemed, punishment of, H 5134-

5142: 1981. 
Transcript: 

Of judgment from superior to district 
court, to create lien, \ 273: 174. 

Of papers or records, fee for making, ¡S 
1291: 449. 

On appeal in proceedings to establish or 
change highway, \ 1515: 566. 

On appeal from assessment of damages 
for levy, drain or ditch, \ 1947: 675. 

For tile or other drain through 
another's land, \ 1958: 679. 

On appeal from assessment of damages 
done by distrained animals, \ 2318: 805. 

On appeal from board of supervisors 
upon application to remit mulct tax, \ 
2á42: 859. 

Of county records, board of supervisors 
may have made and certified; eflect, 
M 2961-2963: 1021. 

Of certificate of limited partnership, to 
be filed in other counties where bus
iness is done, \ 3108: 1115. 

Of proceedings in guardianship affect
ing property in other county, \ 3196: 
1153. 

Of record of will, as evidence, § 3286: 
1178. 

Of record, upon change of venue, in 
civil case, § 3509: 1303. 

Of judgment, to be filed in county where 
land lies, to create lien, \\ 3802, 3803: 
1515. 
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Transcript—continued: 
O P JUDGMENTS BEFORE JUSTICES: 

In case of set-off of mutual judg
ments, U 4527-4535, 1813. 

Filing of, with clerk of court, \\ 4537, 
4538: 1814. 

Rendered by predecessor, how given, 
I 4586: 1826. 

O N APPEAL, TO SUPREME COURT: 
What sufficient to entitle to review, 

I 4107: 1644. 
When necessary, $ 4122: 1665, and R. 

U 22-24: 2153. 
Denial of, R. ? 26: 2154. 
To be forwarded by clerk, § 4125: 

1670. 
Taxation of costs of, \ 4118: 1656. 
Payment of fees for, R. \ 29: 2155. 
What to contain, I 4123: 1666. 
Form of, R. \ 68: 2160. 
How perfected, \ 4127: 1670, and R. 

I 26: 2154. 
In criminal cases, \\ 5450, 5461: 2085. 

On appeal from justices' courts, \\ 4555-
4558: 1818. 

Upon change of venue in criminal cases, 
U 5350, 5351: 2041. 

Transfer: 
Of corporation stock, see STOCK, COR

PORATE. 
Of real propertv, entries to be made by 

auditor, U 2927-2935: 1010. 
Of action to proper docket, § 3432: 1235. 
Of interest in action,does not work abate

ment, I 3476: 1287. 
Of action of forcible entry and detainer 

involving title, I 4216: 1730. 
Of defendant to county where crime com

mitted, \ 5391: 2065. 
Of case involving title to real estate by 

justice of the peace to the district 
court, I 4505: 1810. 

Transfer Books: 
To be kept by county auditor, \\ 2927-

2933: 1010. 
Transfer Companies: 

Liability of, for injures to and detention 
of baggage, \ 3135: 1221. 

Transient Merchants: 
Regulation of, in cities and towns, \ 700: 

297. 
Transportation : 

Term includes what, \ 2122: 754. 
Railways must provide cars and facili

ties for, I 2116: 751. 
Of passengers, maximum rates for, \ 2077 : 

736. 
O F PASSENGERS, PROPERTY AND CARS: 

Rates for, to be reasonable and uni
form, M 2123-2126: 754. 

Schedule of rates for, to be kept 
posted, I 2128: 755. 

Charges for,not to be increased with
out notice, I 2128: 755. 

Examination and correction of rates 
for, by railroad commissioners, 
upon complaint, \\ 2117-2119: 752: 

Extortion and unjust discrimination 
in, defined and punished, \\ 2144-
2148: 763. 

Free transportation and reduced 
rates allowable, when, \ 2150: 765. 

To be free for railroad commission
ers, | 2151: 765. 

Transportation—continued : 
O F PROPERTY AND CARS: 

Continuous shipments to be favored, 
\ 2129: 756. 

Maximum rates for, g 2138: 760. 
Revision of rates for, and correction 

of abuses, by railroad commission
ers, I 2138-2141: 760. 

Joint and through rates for, over 
connecting lines, \\ 2152-2156: 765. 

Of intoxicating liquors by permit-holder, 
I 2396: 831. 

By carriers, U 2419-2421: 847. 
Of certain inflammable oils, forbidden, I 

2508: 878. 
Of imitation butter and cheese, regu

lated, I 2517: 880. 
Of infected persons, \l 4977, 4978: 1950. 
To be furnished convict discharged from 

the penitentiary, \ 5684: 2144. 
See, also, CARRIERS. 

Trapping: 
Of game, what and when forbidden, \\ 

2551-2553: 886. 
Treason: 

Defined; evidence to convict of, Const., 
art. 1, § 16: 71. 

Suspension of sentence for and pardon 
of, Const., art. 4, § 16: 92. 

Defined and punished, not bailable, \ 
4724:1879. 

Misprision of, defined and punished, \ 
4725: 1879. 

Evidence in prosecutions for, I 4726: 
1879. 

Not bailable, I 5096:1976. 
Treasurer: 

O F CITY OR TOWN: 
Election of, \\ 647-649: 281. 
Bond of, I 1185: 432. 
Duties of, \ 660: 283. 
Compensation of, § 676: 288. 

O F CITY UNDER SPECIAL CHARTER: 
Election and term of, | 940: 379. 

O F COMMISSION OF PHARMACY. 
Election, bond, duties and compen

sation of, U 2585, 2586: 896. 
O F COUNTY: 

See COUNTY TREASURER. 
O F SCHOOL, BOARD: 

Election of, in general, § 2757: 937. 
In city or town independent dis

tricts, \ 2754: 936. 
Bond of, I 2760: 938. 
Duties of, M 2767-2770: 940. 
Compensation of, \ 2780: 945. 

Treasurer of State: 
Election and term of, Const., art. 4, \ 22: 

93, and \ 1065: 403. 
Bond of, penalty, \ 1184: 432. 

Approval of, \ 1188: 433. 
Where filed, I 1191: 434. 

General statutory powers and duties of, 
M 101-114: 135. 

Salary of, \ 115: 137. 
Deputy of, qualification, duties, salary, 

I 116: 137. 
Is member of executive council, \ 155: 

146. 
Office supplies for, I 168: 148. 
Mav administer oaths in certain cases, 

I 393: 214. 
To collect taxes of telegraph and tele

phone companies, ? 1331: 470. 
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Treasurer of State—continued: 
Must not discount auditor's warrants; 

penalty, \ 1456: 548. 
Must not loan or use public funds; pen

alty, \ 1457: 548. 
What to receive in payment from county 

treasurers, \ 1459: 549. 
To keep moneys of different funds sep

arate, \ 1462: 550. 
Penalty for official delinquency, \ 1463: 

550. " 
To collect collateral inheritance tax in 

certain cases, \ 1477: 552. 
Treasurers of State Institutions: 

Agricultural College, \\ 2654, 2655: 913. 
College for Blind, \ 2714: 924. 
Hospital for Insane, I 2257: 788. 
Industrial Home for Blind, \ 2720: 926. 
Industrial School, U 2702, 2703: 921. 
Institution for Feeble-Minded Children, 

? 2693: 920. 
Normal School, \ 2675: 917. 
Orphans' Home, g 2683: 918. 
School for Deaf, \ 2723: 926. 
Soldiers' Home, \ 2603: 902. 
State Historical Society, \ 2885: 976. 
State University, \ 2637: 909. 

Treasury, State: 
Money to be drawn from upon appropri

ations only, Const., art. 3, \ 2A: 86. 
Trees: 

Road supervisors not to cut down or in
jure, unless, \ 1556: 576. 

Must be set out on school grounds, \ 2787 : 
949. 

Treble damages for injury to, \ 4306:1760. 
Injury to, or'destruct'ion of, punished, \ 

4826: 1909. 
Trespass: 

In cemeteries, prevention and punish
ment of, \\ 588, 589: 266. 

Made applicable to cemeteries in 
cities and towns, \ 697: 297. 

In town or city parks, \\ 856, 857: 355. 
Of special charter cities, \ 997: 389. 

Limitations of actions to recover for, § 
3447: 1243, and ? 3448: 1264. 

Treble damages for, I 4306: 1760. 
Who may sue for, \\ 4307-4309: 1760. 
Wilful, defined and punished, §<¡ 4825-

4829: 1909. 
See, also, MALICIOUS MISCHIEF AND 

TRESPASS, U 4800-4830: 1904. 
Trespassing Stock or Animals: 

Meaning of term in chapter on domestic 
animals, \ 2311: 801. 

Provisions as to, see ANIMALS, g 2313, 
etseq.: 801. 

Trial: 
Of what cases, at special term, \ 233:163. 
Judges not to sit together on, I 241: 165. 
Commenced, to be concluded though 

time for term expires, § 248: 169. 
Of criminal actions in superior court, \ 

261: 172. 
Of accusation against attorney, §327: 200. 
In police or mayor's court, \ 692: 294. 
Or CONTESTED ELECTION: 

For county officers, \\ 1201-1223: 437. 
For state officers, \\ 1224-1232: 440. 
For member of General Assembly 

U 1233-1238: 440. 
For governor or lieutenant-governor, 

U 1239-1245: 441. 

Trial—continu e A: 
O F CONTESTED ELECTION—continued: 

For' presidential elector, \\ 1246-
1249: 442. 

Of proceedings to remove officer, 'i\ 
1252-1254: 443. 

Of appeal from assessment of damages 
for taking private property, \ 2011: 699. 

In court-martial, \\ 2196-2198: 775. 
Of proceedings to compel support of poor, 

\ 2219: 779. 
Of question of insanity, by commission

ers, \\ 2265: 790. 
Of action to enjoin liquor nuisance, \ 

2406: 837. 
Of liquors seized under search-warrant, 

§ 2415: 843. 
Of appeals to county superintendent, I 

2821: 962. 
v Of issues joined upon petition of occu

pying claimant, \ 2965: 1024. 
Of contested claims against estate of in

solvent, I 3077: 1093. 
In actions for divorce, \ 3173: 1137. 
Of application for guardianship of drunk

ard, spendthrift or lunatic, §3220: 1162. 
Of issues as to apprenticing of minors, 

I 3249: 1165. 
Of issues upon probate of will, \\ 3283--

3285: 1176. 
Of contested claim against estate of de

cedent, I 3341: 1202. 
Of equitable issues in ordinary actions, 

I 3435: 1236. 
Change of place of, see CHANGE OF 

VENUE, \ 3505, et seq.: 1299. 
Order of, where issues joined are sepa

rately tried, 1 3545: 1327. 
Not to be postponed on account of offer 

to compromise, \ 3821: 1520. 
Of attachment for debt not due, '{ 3884: 

1541. 
Of intervention in attachment, \ 3928: 

1560. 
Of issue raised by principal defendant, 

in garnishment proceedings, \ 3948: 
1577. 

Of petition for new trial after term, \ 
4092:1631. 

In supreme court on appeal, \ 4139-4149: 
1677. 

As to question of appellant's right to 
prosecute appeal, \ 4152:1707. 

In proceedings by certiorari, \\ 4160,4161: 
1710. 

In partition proceedings, \ 4246:1739. 
Of appeals from justices, \\ 4558, 4562, 

4564:1819. 
O F CIVIL ACTIONS I N COURTS OF REC

ORD: 
Defined, ? 3425: 1233. 
Issues of law tried first, \ 3649:1397. 
What to jury, what to court, \ 3650: 

1398. 
Evidence in, when oral, when writ

ten, U 3651, 3652:1398. 
Separate findings as to facts and law, 

\ 3654: 1406. 
Trial term, what is, for different 

actions, l\ 3655, 3656:1407. 
Separate trials, when, \ 3657:1407. 
Trial notice, when required, provis

ions concerning, \ 3658:1408. 
Assignment of causes for, \ 3659:1408. 
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Trial—continued : 
O F CIVIL, ACTIONS IN COURTS OF KKC-

OBD—continued : 
Continuance of, see CONTINUANCES, 

U 3662-3674: 1408. 
Report of, and certificate thereto, \ 

3675: 1414. 
Selection of jury, \\ 3676-3698: 1415. 

Challenges, see CHALLENGES 
TO JURORS, \\ 3677-3692:1415. 

Majority verdict, struck jury, {j 3699: 
1419. 

Order of, \ 3700: 1419. 
Argument, 2 3701-3704:1422. 
Court may require abstracts with 

argument, when, 2, 3653:1405. 
Instructions, \\ 3705-3709:1423. 
Exceptions to instructions, \ 3707, 

3709: 1439. 
View of premises by jury, \ 3710: 

1443. 
Rules as to jury after submission of 

cause, see, also, JURY, \ 3711-3721: 
1444. 

Retrial, when jury discharged dur
ing trial, 2 3715: 1445. 

VERDICT, see that title, 3722-3732; 
1447. 

Waiver of jury trial, 2 3733: 1458. 
By referee, see R E F E R E E S , \\ 3734-

3748: 1459. 
EXCEPTIONS, see that title, \\ 3749-

3754: 1463. 
N E W TRIAL, see that title, \\ 3755-

3763: 1478. 
Of issues raised by amendment after 

verdict, \ 3761: 1494. 
Dismissal of action, by plaintiff or 

court, \\ 3764-3768: 1494. 
JUDGMENT, see that title, \\ 3769-

3783: 1496. 
O F CIVIL ACTIONS BEFORE JUSTICES: 

When to commence, 2, 4494: 1808. 
Postponement, g 4495: 1808. 
Continuances or adjournments, \\ 

4496-4498: 1808. 
Change of place of, 2 4502: 1810. 
By justice, if jury not demanded, 2. 

4507: 1811. 
Default, and dismissal of action, $2, 

4508-4513: 1811. 
Upon default being set aside, 2. 4514: 

1812. 
By jury, U 4517-4519: 1812. 
Verdict, g 4521: 1812. 
Judgment, g 4522: 1813. 

Upon preliminary examination before 
magistrate, gg 5225-5230: 1996. 

I N CRIMINAL CASES: 
Issues, how tried, g g 5329, 5338: 2034. 
When presence of defendant is nec

essary, g 5338: 2036. 
In case of demurrer, gg 5328-5332: 

2034. 
Pleas, g g 5333-5337: 2035. 
Change of venue, gg 5342-5355: 2039. 
Formation of the jury, gg 5356, 5357: 

2043 
Challenges to the jury, gg 5358-5369: 

2043. 
O F ISSUE OF FACT UPON INDICTMENT: 

Continuances, g 5370: 2047. 
Order of trial, g g 5372-5374: 2048. 
Provisions in civil cases applicable, 

g 5371: 2048. 
148 

Trial—continued: 
O F ISSUE OF FACT UPON INDICTMENT— 

continued: 
Introduction of witnesses by the 

state, g 5373: 2050. 
Counsel not to be restricted, \ 5372: 

2048. 
Separate trials of joint defendants, 

f 5375: 2053. 
In case of conspiracy, g 5297: 2024, 

and g 5490: 2105. 
Evidence, gg 5483-5499: 2094. 
Confession not sufficient to warrant 

conviction, g 5491: 2105. 
Reasonable doubt entitles to acquit

tal, gg 5376, 5377: 2053. 
Defendant recommitted for higher 

offense, g 5378: 2060. 
View of premises by jury, g 5380: 

2060. 
Rules as to jury, gg 5381-5383: 2060. 
Separate conviction or acquittal of 

joint defendants, g 5384: 2061. 
Questions of law and questions of 

fact, how determined, | 5091: 1975, , 
and g 5385: 2061. 

Instructions, g 5386: 2061. 
Discharge of jury before case sub

mitted; disposition of defendant, 
gg 5388-5396: 2065. 

Conduct of jury after cause submit
ted, g 5387: 2064, and gg 5397-5401: 
2066. 

Verdict, gg 5402-5414: 2067. 
Bill of exceptions, gg 5415-5421: 2072. 
New trial, gg 5422-5425: 2074. 
Arrest of judgment, gg 5426-5429: 

2078. 
Judgment, gg 5430-5442: 2079. 

I N CHIMINAL CASES BEFORE JUSTICES: 
Appearance and pleas of defendant, 

\\ 5582-5584: 2125. 
Change of venue, gg 5585, 5586: 212«. 
Summoning, selection, challenging 

and swearing of jury, g g 5587-5597: 
2126. 

Proceedings, judgment, gg 5598-5616: 
2127. 

Trial b y Jury : 
Right of guarantied, Const., art. 1, 2 II: 

64. 
In criminal prosecutions, Const., art . __ 

1, g 10: 67. t - ^ 
Not allowed in superior court in crimi

nal oases, g 261: 172. 
In civil cases in superior court, g g 268-

271: 173. 
Not allowed in prosecutions under ordi

nances in police and mayors' courts, g 
692: 294, and g 948: 380. 

Person sought to be charged with the 
support of pauper, entitled to, g 2221: 
780. 

In proceedings for probate of will, i 
3283: 1176. 

Upon proof of claims against estates, g 
3341: 1202. 

Parties entitled to, upon issues of fact ^ _ ^ -
in ordinary actions, g 3650: 1398. -—» ' - '•""'̂  

In justices' courts, right to, gg 4507,4517: 
1811. 

Trial Notice: 
When required; provisions concerning, 

g 3658: 1408. 
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Trial Term: 
For actions to enforce orders of railroad 

commissioners, I 2119: 752. 
What is, for different actions, \\ 3655, 

3656: 1407. 
Troy Weight: 

Standards of, \ 3012: 1057. 
Trusts: 

State, county or municipal corporation 
may accept and execute, \\ 2903, 2904: 
981. 

In real estate, how created, \ 2918: 995. 
To fix price of commodities or regulate 

production, punished, \\ 5060-5067: 
1968. 

Trust Property: 
When the subject of litigation, con

trolled by court, \\ 368, 369: 209. 
Trustees: 

May be required to deposit money or 
deliver property in litigation, \\ 368. 
369: 209. 

May be discharged upon deposit of 
money with clerk, ? 370: 210. 

"ultimate Facts: 
Must be found by special verdict, \ 3726: 

1453. 
Undertaker: 

May deliver dead body to medical col
lege; when, I 4946: 1943. 

Undertaking: 
Meaning of term in statutes, 48 % 20: 124. 
O F WITNESSES: 

On preliminary examination, \\ 5232-
5235:1998. 

How enforced, \ 5497: 2107. 
Upon appeal from justice on trial 

under information, ? 5616: 2130. 
Of bail, see BAIL, \ 5500, et seq.: 2108. 
TO keep the peace, see SECURITY TO 

K E E P THE PEACE, § 5105, et seq.: 1977. 
"Uniforms of Iowa National Guard: 

Style of, I 2193: 774. «•' ' 
Fine for appropriation of, ? 2194: 774. 
To belong to state; payment in lieu of, 

§32201,2202: 776. 
Wilful or wanton injury to, punished, 

g 2210: 777. 
Uniformity: 

Of laws required, Const., art. 1, \ 6: 61, 
and Const., art. 3, \ 30: 88. 

Of text-books, provisions as to, §1 2824-
2839: 963. 

Union Depots: 
Corporations to build, powers and duties 

of, U 2099-2101: 748. 
Railways using, not released from liabil

ity, § 2102: 748. 
Union Schools: 

Powers of school districts to establish 
and maintain, ? 2776: 942. 

United Interest: 
Parties having, must be joined on same 

side in action, § 3463: 1282. 
Verification of pleadings by parties hav

ing, I 3582: 1367. 

Trustees—continued : 
Of township, see T O W N S H I P TRUSTEES. 
Must list trust property for taxation, $ 

1312: 461. 
Duties of, as to collateral inheritance 

tax, U 1467-1480: 550. 
Of state institutions, see REGENTS AND 

TRUSTEES OF STATE INSTITUTIONS, 
I 2609, et seq.: 904. 

Of estates of decedents, jurisdiction to 
appoint, ? 225: 159. 

Appointed by will or court, to give 
bond; subject to control of court, 
I 3293: 1179. 

Final report and discharge of, 11 
3420-3422: 1231. 

Of express trusts, may sue in their own 
name, ? 3459: 1274. 

Execution against property in hands of, 
how satisfied, 1 3961: 1580. 

In distribution of property, to pay 
claims for labor first, j¡ 4019: 1601. 

Turkeys: 
Wild, protection of, U 2551, 2552: 886. 

United States: 
Constitution of, with synopsis, p. 16. 
Lands of, in Towa, jurisdiction and tax

ation of, § 4: 114. 
Co-operation with, in exterminating 

diseases among domestic animals, \ 
2350: 810, and \ 2535: 884. 

What may be included in, as used in 
statutes, I 48, \ 15: 124. 

Property of exempt from taxation, \ 
1304, f l : 453. 

Public expresses and mails of, to be 
transported by ferrymen, <j 1595: 585. 

Judgments in district and circuit courts 
ofjlienson real estate,?? 3801,3802:1511. 

Patents of, how proved, \ 4633: 1857. 
United States Levees: 

Counties may co-operate in constructing, 
I 1975, et seq.: 681. 

Universities: 
Loan of books to, by State Library, \ 

2874: 974. 
See STATE UNIVERSITY, g 2635, et seq.: 

909. 
University Fund: 

Losses to, made good bv state, Const., art. 
7, I 3: 99. 

Unknown Defendants: 
To be described in petition, and name 

substituted when ascertained. \ 3472: 
1287. 

Petition and notice inactions against. H 
3538-3540: 1322. 

Unknown Owners: 
Assessment of lands to, g 1353: 478. 

Unlawful Assembly: 
Defined and punished, \\ 5029-5032: 1959. 
Suppression of, \\ 5150-5152: 1983. 

Unmarried Female: 
May sue for her own seduction, \ 3470: 

1286. 
Unmarried Persons: 

Not heads of families, property exempt 
to, I 4013: 1600. 

u 
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Unwholesome Provisions: Usury: 
In cities and towns may be destroyed, ? In loans by building and loan associa

696: 296. tions, I 1898: 664. 
•Unwritten Contracts: Plea of. not allowed as against railway 

Limitation of actions upon, I 3447.11 6: bonds, \ 2041: 710. 
1243. Prohibited, penalty for taking, \\ 3040. 

Unwritten Laws: 3041:1064. 
How proved, § 4652:1862. Good-faith assignee of usurious contract, 

Use and Occupation: protected, § 3042:1072. 
Limitation of recovery for, § 4198:1726. 

Vacancies: 
In General Assembly, how filled, Const. 

art. 3, 112: 85. 
In office, governor to fill, when, Const. 

art. 4, \ 10: 91. 
Term of office of persons elected or ap

pointed to fill, Const, art. 11, § 6:108. 
In office of judge of supreme court, how 

filled, I 258:171. 
In board of supervisors, created by ab

sence from county, \ 414: 222. 
Special elections to fill, § 1058: 402. 
In offices of judges or clerks of election, 

how filled, 11093: 409. 
I N OFFICE IN GENERAL: 

Officers hold over until successors 
are elected and qualified, \ 1265: 
445. 

Facts which create, \ 1266: 445, and 
l¿ 1282, 1286: 448. 

Possession of office in case of, \ 1267: 
446. 

Bv resignation; to whom made, \ 
1268: 446. 

In General Assembly, county auditor 
to notify governor, \ 1269: 446. 

In boards of state institutions, secre
tary to notify governor, § 1270:446. 

Duty of governor upon receiving 
resignation or notice of vacancy, \ 
1271: 446. 

How filled, as to various officers, \ 
1272: 447. 

Persons removed not to be appointed, 
\ 1273: 447. 

Appointments, how made, $ 1274: 
447. 

Qualification of appointees and hold
over officers, I 1275: 447. 

Term of office of persons filling va
cancies, \l 1276, 1277: 447. 

When to be filled at next election, \ 
1278: 448. 

Special election to fill vacancy in 
Congress or General Assembly, 
when to be ordered, § 1279: 448. 

Created by failure to give new bond, 
\ 1286: 449. 

In office of road supervisor, how filled, \ 
1545: 574. 

In office of commissioner of Bureau of 
Labor Statistics, how filled, \ 2469: 866. 

In office of mine inspector, how filled, jj 
2478: 869. 

In State Board of Health, how filled, \ 
I 2564: 889. 

In board of dental examiners, how filled, 
\ 2597: 901. 

In board of trustees of Soldiers' Home, 
how filled, \ 2601: 902. 

Vacancies—continued : 
In school offices, how filled, | 2758: 937, 

and ? 2771: 940. 
In office of executor, how created, how 

filled, U 3290, 3291: 1178. 
In office of referee, how filled, g 3737: 

1459. 
In office of justice, disposition of papers 

and docket during, \\ 4584, 4585: 1826. 
In office of warden of penitentiary, how 

filled, <S 5690: 2144. 
Vacation: 

Of roads and other public grounds, not 
to be by special law, court, art. 3, g 30: 88. 

Of streets, alleys, etc., in cities and 
towns, I 751: 310. 

Of city or town plats, U 918-920: 374. 
O F COURT : 

Judgments and entries in, ? 247: 168. 
When signed, \ 242: 165. 

Notice of motion filed in, \ 3834: 1527. 
Order directing officer of court may 

issue in, \ 3843: 1528. 
Of attachment, for want of additional 

bond, I 3886: 1542. 
Of execution sale of land on which judg

ment was not a lien, \ 4034: 1609. 
Of injunction, U 4368-4371: 1781. 

Vagrants : 
Injuring, occupying or misusing public 

building at night, punished, \ 4793: 
1903. 

Who deemed, ? 5119: 1980. 
Arrest of, and binding over, \\ 5120-

5127: 1980. 
Trial of proceedings against, in district 

court, U 5128-5130: 1981. 
Confinement of, at labor, \\ 5131-5133: 

1981. 
Value: 

Allegations of, deemed controverted, 
though not denied, <j 3622: 1386. 

Variance: 
Between pleadings and proof, material 

and immaterial, how cured by amend
ment, M 3597, 3598: 1372. 

Failure of proof not to be treated as, \ 
3599: 1373. 

Vehicle: 
Malicious injury to, \ 4823: 1909. 

Vendee: 
Of real estate, when taxes to be paid bv, 

1400: 496. 
Foreclosure of rights of, under title 

bond, \\ 4297, 4298: 1754. 
Rights of, under contract of sale of real 

estate, how forfeited, U 4299-4301:1756. 
Vendor: 

Of real estate, when taxes are to be 
paid by, \ 1400: 496. 
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Vendor—continued : 
Lien of, for purchase monev. how pre

served, ? 2924: 991. 
Special attachment in action by, in case 

of fraud, ? 3914: 1557. 
Foreclosure of title bond by, \\ 4297, 

4298: 1754. 
Ventilation: 

Of mines, provisions concerning, \\ 2486, 
2488: 871. 

Venue: 
Of prosecutions for violation of fish and 

game Taws, \ 2559: 888. 
Of civil actions, see P L A C E OF BRING

ING ACTION, \ 349^, et seq.: 1291. 
Change of, see CHANGE OF VENUE, 

3505, et seq.: 1299. 
Of criminal prosecutions, \\ 5153-5162: 

1983. 
Change of, \ 5342,-et seq.: 2039. 

Verbal "Wills: 
Who may make, and how, U 3272, 3273: 

1174. 
Verdict: 

May be rendered after expiration of 
term, § 248: 169. 

May be received on Sunday, ? 285: 176. 
Special finding of court in ordinary ac

tions to have effect of, I 3654 1406. 
Of majority of jury, may be received by 

agreement, \ 3699: 1419. 
Court always deemed open to receive, \ 

3718: 1446. 
General provisions concerning, \\ 3722-

3732:1447. 
How signed and rendered, § 3722: 

1447. 
Polling jury, \ 3723: 1452. 
Sealed, \ 3724: 1452. 
General or special, \\ 3725-3728:1453. 
Must assess amount of recovery, \ 

3729:1458. 
Joint or several, \ 3730: 1458. 
Form; sufficiency, \ 3731: 1458. 
To be put in form by court and re

corded, I 3732: 1458. 
Setting aside and granting new trial, 

grounds for, \ 3755: 1478. 
Judgment notwithstanding, \ 3757:1493. 
Must distinguish between matter in 

abatement and matter in bar, \ 3771: 
1498. 

Judgment on, \\ 3777, 3778:1500. 
In action to recover real property, \\ 

4195, 4196:1725. 
In justice's court, form of, \ 4521:1812. 

Motion to set aside not allowed, \ 
4520:1812. 

Judgment on, \ 4522:1813. 
In trial for murder, must specify degree 

of offense, \ 4730:1883. 
I N CRIMINAL CASES. 

In district court, \\ 5402-5414: 2067. 
Special, \ 5405: 2068. 
Before a justice, \ 5600: 2127. 

Verification: 
Of petition for divorce, \ 3173: 1137. 
Of petition to sell real estate of minor, \ 

3207: 1158. 
Of claims against estate of decedent, \ 

3338: 1198. 
Of applications for orders in probate. I 

3421: 1231. 

Verification—continued: 
O F PLEADINGS: 

When required, {t 3580: 1366. 
By whom made, \\ 3581-3584: 1367. 
Of counter-claim, effect of, \ 3585: 

1368. 
When not required, 13586, 3587:1368. 
Want of, pleading stricken out for; 

waiver, \ 3588: 1368. 
Does not apply to amount claimed, 

except, § 3589: 1368. 
Does not change measure of proof, \ 

3590: 1368. 
Not required for amendments, un

less, I 3591: 1368. 
Stating inconsistent defenses, form 

of, \ 3620: 1385. 
Of answers to interrogatories attached 

to pleadings, \ 3609: 1383. 
Of petition and answer in action on ac

count, I 3624: 1388. 
Not required for amendment made to 

avoid new trial, etc., | 3760: 1493. 
Required for petition in attachment, \ 

3878: 1538. 
Of answers of defendants in equitable 

proceedings in aid of execution, \ 
4088: 1627. 

Of petition for new trial, I 4094: 1633. 
Of petition in replevin, § 4163: 1712. 
Of petition in forcible entry and detainer,' 

34212: 1729. 
Not required to answer or reply in habeas 

corpus proceedings, \\ 4442, 4449: 1795. 
Of pleadings in actions before justices, 

I 4499: 1809. 
Vessels: 

Taken up when found adrift, \\ 2371, 
2372' 815 

Burning of", punished, U 4776-4779: 1899. 
Maliciously injuring or cutting loose, 

punished, \ 4824: 1909. 
Lading or destroying to injure owner or 

insurer, punished, \ 5054: 1966. 
Making of false bill of lading or affidavit 

of loss by owner or officer, to injure in
surer, punished, \\ 5056, 5057: 1966. 

Jurisdiction of offenses committed upon, 
\ 5159: 1985. 

See, also, BOATS. 
Veterinary Surgeon: 

See STATE VETERINARY SURGEON, \ 
2529, et seq.: 883. 

Veto: 
Passage of bills over, Const., art. 3, \ 

16: 85. 
Bills passed over, how certified, \ 32:117. 
Of mayor, passage of ordinances over, \ 

685: 292. 
Made applicable to special charter 

cities, I 952: 380. 
Viaducts: 

Cities may require railroads to build; 
proceedings, \ 770-774: 328. 

Power of board of public works as to. \ 
870: 357. 

View of Original Paper: 
Party alleged to have signed, entitled 

to, \ 3640: 1393. 
In supreme court, \ 4124:1670. 

View of Premises: 
By jury in civil case, court may order, \ 

3710: 1443. 
In criminal case, \ 5380: 2060. 
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Village: 
Defined, \ 638: 279. 
Name of, how changed, H 460-46": 240. 
May establish free ferry, I 1605: 586. 
Instruments affecting lots in, to be 

recorded in town lot records, § 2941: 
1015. 

Violation of Injunction: 
Against liquor nuisance, § 2407: 838. 
Punishment for, g| 4372-4376: 1783. 

Violation of Sepulchre: 
Punishment for, \ 4945: 1943. 

Visitation: 
Of poor-house, required each month, \ 

2246: 786. 
Of Hospital for the Insane, \ 2255: 787, 

and I 2299: 798. 
Of industrial school, ? 2705: 922. 

Visiting Committee: 
To Hospital for Insane, appointment, 

powers, privileges and duties of, M 
2299-2302: 798. 

Compensation of, \ 2310: 861. 
Visitor of Penitent iary: 

Appointment of by governor; compensa
tion of, U 5697, 5698: 2145. 

Voters: 
Qualifications of citizenship, sex, age 

and residence, Const., art. 2, § 1: 80. 
Privileged from arrest on election day, 

except, Const., art. 2, § 2: 81. 

Voters—continued: 
Excused from military duty on election 

day, except, Const., art. 2, § 3: 81. 
Persons in military, naval or marine 

service of the United States and sta
tioned in this state are not voters, 
Const., art. 2, \ 4: 81. 

Idiots and insane persons are not, Const., 
art. 2, I 5; 81. 

Persons convicted of infamous crimes 
are not, Const., art. 2. \ 5: 81. 

At school elections, who are, g 2747: 933. 
Rights of women as, \ 113Í: 420, and \ 

2747: 933. 
Registration of. %\ 1076-1087: 404. 

For school elections in certain cities, 
§ 2755: 936. 

Not required of women, \ 1131: 420. 
Cards of instructions for; \\ 1111, 1112: 

415. 
Ballots furnished to, \ 1114: 416. 
Challenges to, I 1115: 416. 
Method of voting by, M 1116-1119: 416. 
Employers of, must allow time and lib

erty to vote, 11123: 419. 
Electioneering, and interference with, 

and misconduct of, punished, \ 1134: 
421. 

Bribery of and illegal voting by, pun
ished, U 4914-4921:1935. 

Influencing of, by fraud, force or threats, 
punished, U 4915-4917. 4922-4924:1935. 

w 
Wages: 

Married woman may sue for her own, \ 
3162: 1130. 

Of minor, may be paid to him, when, \ 
3191: 1149. 

Exempt from execution, \ 4011: 1599. 
Of laborer or mechanic, judgment for 

cannot be stayed, \ 3996: 1593. 
"Wager: 

Making of, punished, \ 4964: 1947. 
Contracts of, void, \ 4965: 1947. 
Recording or registering of, punished, § 

4966: 1949. 
Waiver: 

Of change of venue, by negligence in 
perfecting it, \ 3509: 1303. 

Of misjoinder of causes, unless, I 3548: 
1329. 

Of failure to verify pleading, 'i 3588: 
1368. 

Of opening argument, limits argument 
in close, ? 3702:1423. 

Of jury trial, what deemed, \ 3733: 1458. 
Piling motion for new trial, for judg

ment, or in arrest, not a waiver of 
r ight to file either or both of the oth
ers, § 3759:1493. 

Of right to exemption, not inferred from 
failure to claim, § 4017: 1601. 

Walls in Common: 
Provisions as to, \\ 2994-3003:1052. 

Wards: 
Division of cities into; change of, \ 641: 

280. 
As election precincts; may be divided, ? 

1090: 408. 

Wardens of Penitentiaries: 
Reports of, when to be made, printing 

and distribution, U 122-126: 138. 
Suspension by, of execution of death 

penalty, ? 4735-4738: 1884. 
Eletion, qualification and duties of, \\ 

5661-5666: 2139. 
Compensation of, \ 5716: 2149. 
Shall execute process, \ 5677: 2143. 
Shall advertise for contracts to furnish 

supplies, I 5678: 2143. 
Shall receive and take care of propertv 

of prisoner, | 5683: 2143. 
To collect debts due the state, \\ 5688, 

5689: 2144. 
To keep minors separate, \ 5693: 2145. 
Removal of, by governor, \ 5699: 2146. 
Authorized to lease convict labor, § 

5702: 2146. 
Warehouse Certificates: 

Provisions as to the issuing, transfer and 
registration of, U 3122-3126: 1117. 

Exemplary damages for illegality as to, 
? 3127: 1119. 

Penalty for frauds as to, \ 3128: 1119. 
Presumptive evidence of title in holder, 

\ 3129: 1119. 
False, punishment for making, \ 5068: 

1969. 
Warehousemen : 

Lien of, for storage, \\ 3129, 3130: 1119. 
Sale by, of unclaimed property, for 

charges, \\ 3130-3132: 1119. 
Disposition of proceeds, \\ 3133, 3134: 

1120. 
See, also, W A R E H O U S E CERTIFICATES. 
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•Warning to Depart: 
To pauper, b> whom and how served. g 

2226: 781. 
•Warrant: 

Of coroner for jurors, g 515: 255. 
For arrest of suspected person, g 524: 

257. 
Of commitment to Hospital for Insane; 

service of, g 2266: 790. 
Justifies detention by superintend

ent, g 2278: 794. 
For arrest of debtor in proceedings aux

iliary to execution, g 4085:1626. 
For seizure of boat or raft, g g 4403-4406: 

1791. 
Of arrest for contempt, g 4465:1800. 
Of commitment for contempt, g 4467: 

1801. 
For execution of sentence of death, gg 

4734, 4739:1884. 
Of governor, for arrest of fugitive from 

justice, gg 5171-5173: 1987. 
Of arrest on preliminary information, 

gg 5183-5186: 1989. 
Of justice for arrest on information, g 

5580: 2125. 
See, also, BENCH W A R R A N T , and SEARCH 

W A R R A N T . 
Warrants: 

O F STATE: 
Auditor of state to issue, g 89, \ 8: 

133. 
To divide upon request, g 90: 134. 

Duties of state treasurer as to pay
ment of, gg 102-106: 136. 

Draw interest, when, g g 104,105:136. 
O F COUNTY: 

Record of, to be kept by auditor. g 
442, \ 4: 237. 

When depreciated, question of ad
ditional tax may be submitted to 
the people, g 443: 237. 

Duty of auditor as to issuing, g 471: 
242. 

Paid by treasurer only when signed 
and sealed by auditor, g 482: 244. 

Presented but not paid; duty of 
treasurer; interest, g 483: 246. 

Treasurer to call in for payment; in
terest stopped, g 484: 246. 

Partially paid, certificate for bal
ance, g 485: 246. 

Record of, to be kept, g 486: 246. 
Cancellation of, by treasurer, g 488: 

247. 
Officers not to purchase or receive at 

discount, g 596: 267. 
Treasurer to indorse, how, g597: 268. 

O F STATE OR COUNTY: 
Receivable for taxes, except, g 1401: 

496. 
Interest paid on, must be receipted 

on, g 1455: 548. 
Discounting by treasurer, punished, 

g 1456: 548. 
O F CITY OR TOWN: 

How drawn; list to be reported to 
council, gg 900, 901: 365. 

Of special charter city; limitations, 
g 1009: 392. 

School, duties of secretary and treasurer 
as to, g g 2762, 2768: 939. 

Warranty Seed: 
Form for, g 2958: 1020. 

Washington's Birthday: 
Deemed holiday as to negotiable instru

ments, g 3053: 1076. 
Appearance to action s not required upon, 

g 3541, \ 3: 1322. 
Waste : 

Upon school lands sold on credit, mav 
be enjoined, g 2843: 967. 

Committed by occupying claimant, to be 
accounted for, g 2969: 1025. 

Action for, g g 4303-4305: 1760. 
Watchmen: 

In cemeteries, police powers of, g 589: 
266. 

Water Closets: 
At school-houses, provisions as to, g 2784: 

948. 
Water Connections: 

Under streets in cities and towns, con
trol of, i 809: 340. 

Made applicable to special charter 
cities, g 962: 382. 

Watercourses: 
Powers of cities as to, gg 797-808: 338. 
Change of, in special charter cities, g g 

960, 963: 382. 
Right to erect dam in, g 1921: 669. 
Construction and changes of, by county 

and township authorities, see L E V E E S , 
DRAINS, etc., g 1939-1989: 672. 

May be subjected to easement for water-
power improvements, g 1991: 685. 

Railways may change, g 2014: 700. 
Water Mains: 

Board of public works in city to super
intend laying of, g 875: 358. 

Water-power Improvements: 
Rights and powers conferred upon per

sons and corporations engaged in mak
ing, ? 1990, etseq.: 685. 

Water Bates: 
In cities and towns, g g 724, 725: 304. 
In cities of first class, g 749: 310. 

Made applicable to special charter 
cities, g 958: 381. 

Water Tax: 
Cities and towns may levy, g 724: 304, 

and 894, If 7: 362. 
In special charter cities, g 1005, ]\]\ 7, 8: 

391. 
Water Works: 

Powers of cities and towns as to, gg 720-
726: 303. 

Of cities of first class, g 742, et se<i.: 
308. 

Of special charter cities, gg955 (722-
726), 956: 380. 

Of first class, g g 958 (742, et acq.): 
381 

Taxation of, g 1343: 473. 
Weapons: 

Carrying concealed, punished, g 4775: 
1898. 

Carrying bv tramp, punished, g 5135: 
1981. 

Weather and Crop Service: 
Provisions concerning and appropriation 

for, U 1677-1681; 608. 
Weeds: 

On city or town lots, prevention and de
struction of, g 696: 296. 

Weighmaster: 
At coal mines, provisions concerning, g 

2490: 873. 
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Weighmaster—con; inuod : 
Of public scales, oath and duties of; 

penalties, |g 3027-3029: 1060. 
'Weights and Measures: 

Standards of, 'i 3009-3014: 1057. 
Contracts to be construed according 

to, § 3015:1057. 
Weight, per bushel, of different com

modities, I 3016:1058. 
Measure of perch of mason work or stone, 

I 3017: 1058. 
Of hop boxes, I 3018:1058. 

Superintendent of; appointment and du
ties, \\ 3019-3021: 1058. 

Compensation of, ? 3034: 1061. 
Sealers of, duties and compensation, l'i 

3022-3025, 3035:1059. 
To be compared with standards, penalty, 

§ 3026: 1060. 
Weighmasters, oath, duties, penalties, 

U 3027, 3028:1060. 
False, use of, punished, 'i 5044: 1964. 
Falsely stating weight of flour, punished, 

I 5070: 1970. 
"Wells: 

Throwing dead animals into, punished, 
§ 4979: 1951. 

Wharf-master : 
Appointment of, in cities of first-class, \ 

651: 281. 
Powers and duties of, I 666: 285. 

Wharfs: 
Establishment and regulation by cities 

and towns, \ 718: 302, and I 751: 310. 
Taking and carrying away goods from, 

punished, ? 4829: 1910. 

Weight of, per bushel, I 3016: 1058. 
Widow: 

Exempt personal property of husband 
set apart to, \ 3312: 1189. 

Allowance to, for support, out of hus
band's estate, \ 3314: 1190. 

Claim for, preferred, I 3347: 1203. 
Of non-resident alien, rights of in prop

erty of deceased husband, § 3368: 1215. 
See, also, HUSBAND AND W I F E . 

Widower: 
See HUSBAND AND W I F E . 

Wife: 
See HUSBAND AND W I F E . 

Will: 
Term includes codicil, \ 48, \ 17: 124. 
Jurisdiction to probate, \ 225: 158. 
Married women may dispose of property 

by, \ 3153: 1125. 
To what extent property may be disposed 

of by, U 3270-3273: 1170. 
By whom and how made and revoked, \'i 

3270-3276: 1170. 
Rights of posthumous children as against, 

\ 3279: 1175. 
Heirs of devisee in, take his share under, 

I 3281: 1176. 
May be left in custodv of clerk, \ 3277: 

1175. 
- _ Custodian must produce, upon testator's 
^ death, \ 3282: 1176. 

Probate of, notice, hearing, record, \'i 
3283-3287: 1176. 

Executors under, appointment, powers 
and duties, see EXECUTORS OR ADMIN
ISTRATORS: 

Trustees appointed by, to give bond, \ 
3293: 1179. 

Will—continued: 
Foreign, how probated, sale of land 

under, U 3294, 3295: 1180. 
Probate of, essential* conclusive until 

set aside, \ 3296: 1181. 
Executed without the state, deemed 

legally executed, \ 3309: 1188. 
May be sustained, as against creditors. 

by giving security, \ 3320: 1192 
May direct method of administration and 

exempt executor from giving bonds, \ 
3336: 1198. 

Cannotaffect widow's distributive share, 
I 3376: 1217. 

Limitation of action to set aside, l 3J47, 
If 3: 1243. 

Publication of notice of action to estab
lish or set aside, \ 3534, If 4: 1317. 

Suppression of, punished, \ 5043: 1964. 
Window: 

Use of; gives no easement of light or air. 
I 3005: 1056. 

Wine: 
Deemed intoxicating liquor, \ 2382: 818. 

Wisconsin: 
Territory of, organic law of, with synop

sis, p. 41. 
Witnesses: 

Not disqualified on account of opinions 
concerning religion, nor from being 
parties to suits, Const., art. 1, \ 4: 61. 

Accused entitled to be confronted by 
those against him, and to have process 
for, Const., art. 1, \ 10: 67. 

Before committees of General Assembly, 
attendance and compensation of, |{j 21, 
22: 116. 

Subpoenaed by coroner, \ 520: 256. 
Fees of, \ 530: 257. 

Subpoenaed by county surveyor, fees of, 
I 542: 259. 

In contested elections, \ 1210: 438, and 
U 1228, 1234: 440. 

For defendant in criminal case, entitled 
to fees in advance, unless, \ 1298: 450. 

Before railroad commissioners, not 
excused because testimony may tend 
to criminate, \ 2131: 757. 

Before courts-martial, fees of, \ 2196: 
775. 

Before commissioners of insanity, fees 
of, I 2309: 800. 

Before commissioner of Bureau of Labor 
Statistics, fees of; penalty for refusing 
to attend and testify, \ 2471: 867. 

Before dairy commissioner, fees of, 't 
2515: 880. 

On appeals to county superintendent, 
fees of, I 2821: 962. 

To prove execution of instrument in 
lieu of acknowledgment, g 2956: 1020. 

Of execution of will, number of; cannot 
take under will, U 3274, 3275: 1174. 

Absence of, as ground for continuance, 
U 3664, 3665: 1411. 

Upon challenge of juror, \ 3689: 1418. 
Examination of,on trial, 13700, If 5: 1419. 
Powers of referee as to, \ 3739; 1460. 
Defendant in default may cross-exam

ine, I 3792: 1509. 
Fees of, to be taxed as costs, \\ 3860. 

3862: 1533. 
Garnishee entitled to fees as. Ü 3942: 

1571. 
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"Witnesses—continued : 
In proceedings auxiliary to execution, g 

4076: 1625. 
( 'ompensation.of, g 4084: 1626. 
Disobedience to subpœna by, punishable 

as contempt, g 4460, If 4: 1798. 
Failure by, to testify before grand jury, 

deemed contempt, g 4461, 1f 1:1799. 
Suborning of, constitutes contempt, g 

4461 If 4:1799. 
Who competent as, g 4601: Í830, and g 

5484: 2100. 
Defendant competent in criminal pro

ceedings, g 5484: 2100. 
Pacts affecting credibility of, g 4602: 

1830. 
Not excluded on account of interest, g 

4603:1830. 
Competency of, in action against execu

tor, etc., g 4604:1831. 
Husband or wife may be, for or against 

the other, when, g 4606: 1837. 
Not to testify as to privileged communi

cations, gg 4607-4609: 1838. 
Judge competent, g 4610: 1839. 
Not excused on ground of civil liability, 

g 4611: 1840. 
Excused where he might be rendered 

criminally liable except, g 4612: 
1840. 

Moral character or previous conviction 
of a felony may be shown, g g 4613, 
4614: 1840. 

Subscribing, testimony of not conclu
sive, g 4619: 1844. 

Opposite party called to prove contract 
not in writing, g 4628:1855. 

Subpoenas for, g 4658: 1863. 
How far may be compelled to attend un

der subpoena, g 4660; 1863. 
Fees of, g 4661: 1863. 
Peace officer not entitled to fees for tes

tifying as to matter within official 
knowledge, g 4661:1863. 

May demand fees in advance, g 4662: 
1864. 

Recovery of fees of, when paid, g 4663: 
1865. 

Penalty for failure of, to obey subpoena, 
gg 4664,4665: 1865. 

Service of subpoena upon, g g 4665. 4666: 
1865. 

May be subpoenaed by officer or board, 
g 4669: 1865. 

Making affidavit, subjected to cross-
examination, gg 4677, 4678: 1867. 

When testimony of may be taken by-
deposition, gg 4684, 4687: 1868. 

Giving deposition before person not au
thorized to administer oath, g 4701 
1873. 

Fees of, for giving deposition, g 4716 
1877. 

Testimony of, perpetuated, g g 4718-4723 
1877. 

Fees of, unclaimed, to be reported by jus
tice of the peace, gg 4595, 4596: 1827. 

For defense in criminal cases, to be 
paid by county, g 5492: 2106. 

For defense in criminal cases to be sub
poenaed on order of court, g 5492: 
2106. 

Presence of, at execution of sentence of 
death, g 4741: 1885. 

Witnesses—contin ued : 
Falsely certifying as to attendance, pun

ished, g 4888: 1931. 
On preliminary examination, testi

mony of, gg 5225, 5226: 1996.' 
Bound to appear, gg 5232-5235: 199S. 

Before grand jury, subpoenas for, g 5262: 
2005. 

Refusing to testify, how dealt with, 
g 5270: 2006. 

Failing to attend, how punished. g 
5271: 2007. 

Names to be indorsed on indictment. 
g g 5276, 5277: 2008. 

Failure to indorse names of on indict
ment, ground for setting aside, g 
5319, H 2: 2030. 

For state in criminal cases: notice of, g 
5373: 2050. 

Jurors having personal knowledge must 
be sworn as, g 5381: 2060. 

Disobedience of to subpoena, punished; 
civil liability for, gg 5495,5496: 2107. 

Undertakings of, in criminal cases, how 
enforced, g 5497: 2107. 

May be examined conditionally or on 
commission, gg 5498, 5499: 2107. 

In trial upon information before justice, 
may be bound to appear upon appeal, 
g 5616: 2130. 

Before senate as court of impeachment. 
g 5480: 2093. 

Attendance and fees of, gg5478-5482: 
2093: 

Prosecuting, costs taxed to, on prelimi
nary examination, g 5238: 1999. 

On trial in district court, g 5275:2008. 
On trial before justice of the peace, 

g 5606: 2128. 
Women: 

Eligible to office of county recorder. g 
493: 248. 

To school offices, g 2748: 933. 
Entitled to vote, when, g 1131: 420, and 

g 2747: 933. 
Registration not required of, g 1131: 420. 
Not to be employed in mulct saloon. g 

2448, \ 8: 861. 
Married, liable for arson upon propertv 

of husband, g 4783: 1900. 
Employers to furnish seats for, g 4999: 

1954. 
To be separately confined in jails and 

penitentiaries, g 3639: 2136, and g 5674: 
2142. 

See, also, MARRIED WOMEN, and H U S 
BAND AND W I F E . 

Woodcock: 
Protection of, gg 2551, 2552: 888. 

Wood Yards: 
In cities and towns, regulation of g 715: 

301. 
Words and Phrases: 

Construction of, in statutes, General rule 
as to, g 48, 1| 2: 123. 

Of words importing number and gender, 
g 48, \ 3: 123. 

O P PARTICULAR WORDS AND 
PHRASES: 

"A. D.," g 48, If 11; 124. 
"Abutting or adjacent prop

erty," g 968: 383. 
"Administrator," g 48, *¡ 21: 125. 
"Affirmation," g 48, If 12: 124. 
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Words and Phrases—continued. 
O F PARTICULAR WORDS AND 

PHRASES—continued: 
"Animals," as used in chapter 

on domestic animals, § 2311: 
801. 

"Bond," § 48,H20: 124. 
"Clerk;" "clerk 's office," \ 48, 

11 25: 125. 
"Company," in militia, § 2201: 

776. 
"Credi ts ," in revenue law, § 

1309: 460. 
"Deed," § 48, \ 20: 124. 
"Election," "general ," "c i ty ," 

"special," § 1089: 408. 
"Executor," \ 48, If 21: 125. 
"Fa the r , " in poor laws, § 2250: 

787. 
"Family ," as used in law of 

exemptions, § 4012: 1600. 
"Hei r s , " or "legal heirs," in 

life insurance policies, § 3313: 
1190. 

"Heretofore," and "hereafter," 
as used in Code, § 54: 127. 

"Highway," § 48,11 5: 123. 
"Idiot ," ¿2298: 798. 
"Indenture," § 48, \ 20: 124. 
"Insane," §2298: 798. 
"Insane person," § 48, 11 6: 123. 
"Issue," 248,117: 123. 
"Land , " §48, If 8: 123. 
"Merchants," in revenue law, § 

1318: 463. 
"Month," §48, U l l : 124. 
"Motion," in law practice, de

fined, § 3831: 1526. 
"New tr ial ," defined, § 3755; 

1478. 
"Oath ," §48,1112: 124. 
" Officer," in law on attachment,-

§ 3934: 1563. 
" O r d e r " of court, defined, \ 

3842: 1528. 
"Owner," in chapter on domes

tic animals, § 2311: 801. 
In mechanics' lien law, § 

3096: 1112. 
"Person," § 48, if 13: 124. 
"Personal property," § 48, '] 9: 

124. 
"Poor person," in poor laws, § 

2252: 787. 
"Population," § 48, \ 26: 125, 

and § 177: 150. 
"Property," §48,1(10: 124, 
' ' Railroad; " " railroad corpora

tion," § 2122: 753. 
" Real estate; " " real property, " 

§ 48, H 8: 123. 
" R o a d , " § 48, If 5: 123. 
"Seal ," §48,1114: 124. 
"Sheep ," referring to binding, 

§ 142: 144. 
•'Sheriff," may extend to what, 

§ 48, If 19: 124; § 3934: 1563, 
and § 4068: 1623. 

"Soldier," in militia, § 2207: 
776. 

"S ta te , " §48, H 15: 124. 
"Stock," in chapter on domestic 

animals, § 2311: 801. 
"Subcontractor," in mechanic's 

lien law, § 3097: 1112. 

Words and Phrases—continued: 
O F PARTICULAR WORDS AND 

PHRASES—continued : 
"Town," §48,1(16: 124. 
"Transportation." § 2122: 753. 
1 ' Trespassing stock or animals, ' ' 

in chapter on domestic ani
mals, § 2311: 801. 

"Trus tee ," in poor laws, § 2251: 
787. 

"Undertaking," § 48, If 20: 124. 
"United States," § 48,U 15: 124. 
" W i l l , " §48,1] 17: 124. 
"Wr i t t en , " "in writing", §48, 

11 18: 124. 
"Year , " §48, U 11: 124. 

Works, Historical, Scientific, etc. : 
As presumptive evidence, § 4618: 1843. 

Work-houses: 
Powers of cities as to, § 734: 307. 

Working1 Roads: 
See ROADS, and ROAD SUPERVISORS, § 

1528, et seq.: 569. 
Working on Streets: 

In cities and towns, provisions concern
ing, §§ 891, 892: 361. 

Made applicable to special charter 
cities, § 1004: 390. 

Worship: 
Disturbance of, punished, §§ 4959-4961: 

1946. 
Writs: 

Power of supreme court to issue, Const.. 
art. 5, § 4: 96. 

To be executed and returned by sheriff, 
§ 499: 249. 

May be issued by supreme court, § 410!): 
1644, and R. § 6: 2154. 

Writ of Attachment: 
Issue, service and reairn of, § 3889 et seq.: 

1548. 
Amendment of, § 3933: 1562. 
See, also ATTACHMENT. 

Writ of Certiorari: 
When granted; proceedings under, §? 

4154-4162:1707. 
Writ of error: 

Judgments rendered upon, not to In-
stayed, § 3996: 1593. 

From justice of the peace, § 4569: 1822. 
In action of forcible entry and detainer 

suspends execution, § 4220: 1730. 
Writ of Habeas Corpus: 

Allowance and service of, §§ 4419-4439: 
1793. 

Not to be suspended or refused, Const., 
art. 1, § 13: 71. 

See, also, H A B E A S CORPUS. 
Writ of Injunction: 

Granting, vacation, violation, etc., of, §§ 
4354-4376:1770. 

See, also, INJUNCTION. 
Writ of Possession: 

In action to recover real property, § 4203: 
1727. 

Writ of Replevin: 
Service and execution of, §§ 4168, 4170-

4176: 1718. 
Writ of Restitution: 

May be awarded after reversal in su
preme court, § 4145: 1704. 

In action for recovery of real property, 
§4207: 1727 
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Writing: 
Meaning of term in statutes, \ 48, If 18: 

124. 
Failure to attach to petition, ground for 

demurrer, g 3561, \ 6: 1341. 
When a part introduced in evidence, all 

admissible, \ 4615: 1842. 
Writings: 

Comparison of. upon question as to hand
writing, I 4620: 1844. 

Tard: 
Standard length and subdivision of, \ 

3010: 1057. 
Teas and If ays: 

May be required at request of two mem
bers of senate or house, Const., art. 3, 
I 10: 84. 

Writings—continued : 
When acknowledged, may be read in 

evidence, \ 4021: 1845. 
Of deceased persons, receivable in evi

dence, I 4622: 1845. 
Written Contracts: 

Limitation of actions upon, \ 3447, \ 7. 
1243. 

Actions upon, parties to, $ 3473: 1287. 

Teas and Nays—continued: 
Must be entered upon passage of bills, 

Const., art. 3, \ 17: 85. 
Upon vote of city or town council, when 

to be called and recorded, I 683,\ 3: 291 
Tear: 

Meanin»- of term in statutes, | 48, \ 11: 
124. 

Y 




